






"The law is progressive and expansive, adapting 
itself to the new relations and interests which are 
constantly springing up in the progress of society. 
But this progress must be by analogy to what is 
already settled." 

Chief Justice Greene, in I R.l. 356. 
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EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been two¬ 
fold : First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported cases; 
Second, to present each title of the law in form and content most suitable as a 
means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefor a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text arc supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the search¬ 
er may wish to consult earlier authorities, a specific reference to Corpus Juris 
makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to require 
it, a more minute anah’sis is found thereunder in its appropriate place within 
the title (see Abatement and ReA’ival, Section 112). The convenience of 
this method—an innovation in encyclopedic writing—must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great ctmvenience and value in legal re.search. 

An index is found in the hack of each \olume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date hy means of annual cumula¬ 
tive pocket parts for each volume. This feature of supplementation which has 
proved so successful in modern digests and statutes conveniently, and with 
certainty, keeps each title constantly to date through current cases and new 
precedents. 

Corpus Juris Secundum represents the combined product of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
arc fittingly accompanied by corresiionding innovations and improvements in 
mechanical arrangement, typographj’’, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 

The Publishers 


» G. J.8. 
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CORPORATIONS 

This Title includes bodies corporate in general; their creation, organization, consolidation, and dis¬ 
solution; rights, powers, duties, and liabilities of such bodies, their members and officers, as among 
themselves and as to others, incident to corporate existence and legal proceedings for enforcement thereof. 

Mfttteni not In this Title, treated elsewhere In this work, see Deseriptlve-Word Index 


Analysis 

DiTiiions I to XII in Volume 18 

I. DEFINITION, NATURE, OKIOIN, KINDS, AND CLASSES, §§ 1-22 

n. mCOBPORATION AND ORGANIZATION, AND GRANT OF CORPORATE POWERS AND 
FRANCHISES, §§ 23-68 

A. How Corporations May be Created and Corporate Powers Granted, §§ 23-34 

B. Incorporators and Members, §§ 35-36 

C. Creation by Special Charter, §§ 37-40 

D. Incorporation under General Laws, §§ 41-63 

E. Creation, Subscription, and Payment op Capital or Capital Stock; Fees or Taxes 

AND Givino Security, §§ 64-68 

m. CORPORATE EXISTENCE AND FRANCHISE AND AMENDMENT OF CHARTERS, §§ 69- 

86 

IV. DEFECTIVE INCORPORATION, FAILURE TO INCORPORATE, DE FACTO CORPORATIONS 

AND ESTOPPEL, §§ 87-118 

V. PROMOTION OF CORPORATIONS, §§ 119-163 

A. In General, §§ 119-143 

B. Rights, Duties, and Liabilities as between Promoters and Corporation, §§ 144-163 

VL CORPORATE NAME, SEAL, DOMICILE, AND PLACE OF BUSINESS, §§ 164-178 
Vn. CONSTITUTION, BT-LAWS, RULES, REGULATIONS, AND RECORDS, §§ 179-101 

Vm. CAPITAL, CAPITAL STOCK, AND SHARES, §§ 192-281 

A. In General, §§ 192-195 

B. Creation, Issue, and Distribution of Stock and Validity in General §§ 196-^209 

C. Status and Disposition of Unissued, Reacquired, and Treasury Stock, j$§ 210-214 
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CORPORATIONS 


19 C.J.S. 


Za Volamo 18 

VUL OAPITAL, capital stock, and SHABES-^Continued 

D. Pabticulab Kinds of Stock, §§ 215-235 

1. In General, §§ 215-219 

2. Preferred and Guaranteed Stock, §§ 220-235 

E. CONSIDEBATION FOR ISSUE OF StOCK AND PAYMENT ThEBEFOR, §§ 236-247 

F. Remedies in Respect to Invalid ob Ibregulab Issue of Stock or Certificates of Stock, 

§§ 248-257 

G. Certificates of Stock and Rights and Remedies on Refusal to Issue, §§ 258-267 

H. Increase and Reduction of Capital Stock, §§ 268-276 

I. Redemption of Stock, §§ 277-281 

CL SUBSCRIPTIONS TO CAPITAL STOCK AND PURCHASE OF STOCK FROM CORPORA¬ 
TION, §§ 282-387 

A. In General, §§ 282-290 

B. Formation, Validity, and Effect of Contract Generally, §§ 291-305 

C. Payment of Subscriptions or Certain Amount Thereof, §§ 306-313 

D. Subscriptions on Special Terms, Conditional Subscriptions and Contracts of Sale, 

AND Collateral Agreements, §§ 314-325 

E. Fraud, Misrepresentation, and Mistake, §§ 326-330 

F. Modification, Withdrawal, Release, and Discharge, §§ 331-336 

G. Estoppel in General, §§ 337-340 

H. Calls and Assessments, §§ 341-364 

I. Forfeiture or Sale of Share for Nonpayment, §§ 365-372 

J. Action for Amount Due on Subscriptions, §§ 373-387 

X. TRANSFER, SALE, MORTCAOE, OR PLEDGE OF STOCK, AND LIEN OF CORPORATION, 

§§ 388-457 

A. Right to Transfer, §§ 388-391 

B. Requisites and Validity of Transfer Generally, §§ 392-399 

C. Sales, §§ 400-416 

D. Pledges, §§ 417-433 

E. Registration or Transfer on Corporate Books, §§ 434-440 

F. Effect of Transfer Generally, §§ 441-444 

G. Lien of Corporation, §§ 445-457 

ZE. DIVIDENDS, §§ 458-474 

Zn. MEMBERS AND STOCKHOLDERS, §§ 475-714 

A. Rights and Liabilities as to Corporation, §§ 475-538 

1. Who Are Members or Stockholders, §§ 475-476 

2. Nature of Relation, and Inception, Continuance, and Termination 

Thereof, §§ 477-481 

3. Rights and Liabilities in General, §§ 482-494 

4. Management of Corporate Affairs, §§ 495-498 

5. Right to Information, §§ 499-511 

6. Corporate Property, Funds, and Securities, §§ 512-517 

7. Actions between Stockholders and Corporation, §§ 518-532 

8. Actions between Stockholders, §§ 533-538 

B. Meetings, §§ 539-558 

C. Suing or Defending on Behalf of Corporation, §§ 559-579 

D. Liability for Corporate Debts and Acts, §§ 580-714 

1. In General, §§ 580-581 

2. Foundation, Nature, and Amount of Liability in General, §§ 582-583 

3. Unpaid, Fictitiously, or Fraudulently Paid Subscriptions, §§ 584-594 

4. Withdrawal of Corporate Assets, §§ 595-597 

5. Special Contracts Imposing Liability , §§ 598-601 
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19 C. J. S. CORPORATIONS 

In Volnme 18 

xn. MEMBERS AND 8T00KH0LDEBS--Gontiniied 

D. Liability for Corporate Debts and Acts— Continued 

6. Constitutional and Statutory Provisions Creating or Increasing Liability, §§ 602- 

609 

7. Failure to Organise, or Defective Incorporation, §§ 610-612 

8. Other Grounds of Liability, §§ 613-617 

9. What Law Governs and Extraterritorial Enforcement, §§ 618-619 
ilO. Who May Enforce Liability, §§ 620-625 

11. Persons Liable, §§ 626-651 

12. Debts to Which Liability Attaches, §§ 652-659 

13. Insolvency or Dissolution of Corporation, §§ 660-662 

14. Waiver or Release of Liability, §§ 663-665 

15. Payment or Satisfaction, and Set-Off, §§ 666-668 

16. Enforcement of Liability in General, §§ 669-677 

17. Actions to Enforce Liability, §§ 678-705 

18. Priorities among Creditors, §§ 706-707 

19. Contribution among Stockholders, §§ 708-713 

20. Criminal Responsibility of Stockholders, § 714 

DiTisiona XIII to XVIII in Volume 19 

Xm. OFFICERS AND AGENTS, §§ 715-932 

A. Election or Appointment, Qualification, and Tenure, §§ 715-740 

1. Election or Appointment, §§ 715-725 

2. Eligibility, Acceptance of Office, and Qualification, §§ 726-731 

3. Tenure, §§ 732-735 

4. Resignation, Disqualification, and Removal, §§ 736-738 

5. De Facto Officers and Agents, §§ 739-740 

B. Authority and Functions, §§ 741-760 

1. In General, § 741 

2. Of Directors, §§ 742-751 

3. Of Other Officers or Agents, §§ 752-757 

4. Delegation of Authority, §§ 758-760 

C. Rights, Duties, and Liabilities as to Corporation and Stockholders, §§ 761-836 

1. In General, §§ 761-763 

2. Management of Corporate Affairs Generally, §§ 764-767 

3. Corporate Property, Funds, and Securities, §§ 768-778 

4. Corporate, Books and Records, §§ 779-780 

5. Dealings with Corporation Generally, §§ 781-783 

6. Acquisition of Adverse Title or Interest and Engaging in Competing Business, §§ 

784-785 

7. Individual Profits or Benefits from Corporate Business, §§ 786-788 

8. Director or Officer of Different Corporations, §§ 789-792 

9. Acts and Dealings in Respect to Stock and Stockholders, §§ 793-797 

10. Rights as Creditors of Corporation, §§ 798-802 

11. Compensation, §§ 803-810 

12. Actions by Corporation, §§ 811-819 

13. Actions by Stockholders, §§ 820-833 

14. Other Actions, §§ 834-835 

15. Penalties, § 836 

D. Liability to Creditors and Third Persons, §§ 837-930 

1. At Common Law, §§ 837-875 

2. Under Statute, §§ 876-927 

3. Contribution Among Officers Liable, §§ 928-930 

E. Criminal Responsibility, §§ 931-932 

3 



CORPORATIONS 


19 C.J.S. 


ZIV. OOBPOBATE POWERS AND LIABILITIES, §§ 933-1371 

A. Extent and Exercise of Powers in General, §§ 933-992 

1. Nature and Source of Corporate Powers, §§ 933-940 

2. Scope of Powers, §§ 941-959 

3. Exercise of Power, §§ 960-964 

4. Ultra Vires, Illegal, or Unauthorized Acts, §§ 965-981 

5. Supervision and Regulation, §§ 982-992 

B. Representation op Corporation by Officers and Agents, §§ 993-1087 

1. Application of Principles of Agency, §§ 993-998 

2. Who May Represent Corporation and Pozvers Generally, §§ 999-1006 

3. Manner of Conferring Authority, §§ 1007-1008 

4. Persons Entitled to Question, and Estoppel to Deny, Authority or Acts, §§ 1009-1013 

5. Ratification and Repudiation, §§ 1014-1023 

6. Ezndcnce as to Authority, §§ 1024-1033 

7. Questions of Law and Fact, §§ 1034-1035 

8. Pozoers as to Particular Acts or Transactions, §§ 1036-1072 

9. Manner of Executing Authority, §§ 1073-1074 

10. Rights Acquired by Corporation, §§ 1075-1077 

11. Notice to Officer or Agent as Affecting Corporation, §§ 1078-1087 

C. Property and Conveyances, §§ 1088-1117 

1. Acquisition and Holding, §§ 1088-1094 

2. Transfer and Conveyance in General, §§ 1095-1101 

3. Transfer of All Property; Primary Franchises; Secondary Franchises, §§ 1102-1103 

4. Pozver to Mortgage or Pledge, §§ 1104-1111 

5. Ultra Vires or Illegal Acquisition, Holding, or Disposition of Property, §§ 1112-1117 

D. Contracts and Indebtedness, §§ 1118-1259 

I. Capacity to Contract or Incur Indebtedness in General, §§1118-1119 

2. Statutory and Charter Proznsions, §§ 1120-1124 

3. Implied Contracts, §§ 1125-1129 

4. Ultra Vires, Unlazvful, or Irregular Contracts, §§ 1130-1133 

5. Form and Execution, and Construction in General, §§ 1134-1143 

6. Borrowing and Loaning Money, §§ 1144-1145 

7. Bonds, Debentures, and Coupons, §§ 1146-1170 

8. Mortgages of Real Estate and Trust Deeds in General, §§ 1171-1195 

9. Foreclosure and Redemption, §§ 1196-1213 

10. Chattel Mortgages and Pledges, §§ 1214-1223 

II. Making and Indorsement of Negotiable Instruments, §§ 1224-1229 

12. Indemnity, Guaranty, and Suretyship, §§ 1230-1234 

13. Assumption of Another's Debts or Obligations, §§ 1235-1236 

14. Taking Securities, §§ 1237-1239 

15. Sales and Assignments, § 1240 

16. Leases by Corporation, §§ 1241-1250 

17. Other Contracts and Obligations, §§ 1251-1256 

18. Liens for Debts of Corporation, §§ 1257-1259 

E. Torts, §§ 1260-1286 

F. Civil Actions, §§ 1287-1357 

G. Crimes and Criminal Prosecutions, §§ 1358-1371 

1. In General, §§ 1358-1364 

2. Procedure, §§ 1365-1371 

XV. mSOLVENOT AND RECEIVERS, §§ 1372-1674 

A. Insolvency Generally, §§ 1372-1376 

B. Conveyances to Hinder, Delay, or Defraud Creditors, §§ 1377-1382 
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19 C-J.S. 


COEPOBATIONB 


XV. INSOLVENCY AND BECEIVEB8—Continued 

C. Preferences, §§ 1383-1399 

1. What Law Governs, § 1383 

2. Preferences by Act of Corporation, §§ 1384-1393 

3. Preferences by Act of Creditors, §§ 1394-1395 

4. Rights and Liabilities of Preferred Creditors, §§ 1396-1399 

D. Assignment for Benefit op Creditors, §§ 1400-1423 

E. Remedies of Creditors Generally, §§ 1424-1430 

F. Creditors* Suits, §§ 1431-1444 

G. Injunctions, §§ 1445-1451 

H. Receivership, §§ 1452-1535 

1. Right to Appointment and Jurisdiction and Power to Appoint, §§ 1452-1473 

2. Proceedings for Appointment, §§ 1474-1486 

3. Eligibility, Qualification, and Tenure, §§ 1487-1491 

4. Effect of Appointment, §§ 1492-1504 

5. Rights, Po7vcrs, Duties, and Liabilities of Receiver, §§ 1505-1525 

6. Actions by or against Receiver, §§ 1526-1535 

I. Presentation, Proof, and Allowance of Claims, §§ 1536-1546 

J. Priorities, §§ 1547-1569 

K. Set-Off and Cocnteiuti^aim, §§ 1570-1573 

L. Payment and Distribution, § 1574 

XVI. BEINGORPORATION AND REORGANIZATION, §§ 1575-1G02 

A. Reincorporation, §§ 1575-1577 

B. Reorganization, §§ 1578-1602 

XVn. CONSOLIDATION, §§ 1603-1637 

A. In General, §§ 1603-1616 

B. Proceedings for Consolidation, §§ 1617-1625 

C. Effect of Consolidation, §§ 1626-1630 

D. Actions, §§ 1631-1637 

XVm. DISSOLUTION OR FORFEITURE OF FRANCHISE, §§ 1638 1782 

A. In General, §§ 1638-1640 

B. Right of Stockholders or Directors to Dissolve, §§ 1641-1646 

C. Power of Court to Dissolve, §§ 1647-1648 

D. Dissoh^tion hy Judicial I’roceedings or Official Action, §§ 1649-1650 

E. Causes and Grounds, §§ 1651-1673 

F. Avoidance and Waiver of Causes and Grounds, §§ 1674-1682 

G. Proceedings for Dissolution, §§ 1683-1726 

1. In General, § 1683 

2. Voluntary Dissolution, §§ 1684-1693 

3. Adversary or Enforced Dissolution or Forfeiture, §§ 1694-1726 

H. Effect of Dissolution and of Proceedings Therefor, §§ 1727-1741 

I. Administration after Dissolution, §§ 1742-1771 

J. Actions by or against Corporation after Dissolution, §§ 1772-1780 

K. Injunction, §§ 1781-1782 


DiTiflon XIX in Volume 20 

XIX. FOREIGN CORPORATIONS, §§ 1783-1960 

A. Definition, Nature, and Status, §§ 1783-1799 

B. What Law Governs, §§ 1800-1809 
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In Volvme 20 

XIZ. FOBEION COEPOBATIONS—Continued 

C. State Regulation by Constitutional and Statutory Provisions, §§ •1810-1842 

1, In General, §§ 1810-1827 

2. What Constitutes Doing Business, §§ 1828-1842 

D. Effect of Failure to Comply with Statutory Requirements, §§ 1843-1867 
£. Rights and Powers with Respect to Property, §§ 1868-1878 

F. Internal Management; Visitorial Powers, §§ 1879-1883 

G. Corporate Existence and Name, §§ 1884-1887 

H. Receivers of Foreign Corporations, §§ 1888-1892 

I. Insolvency, §§ 1893-1896 

J. Consolidation, Dissolution, and Reorganization, §§ 1897-1903 

K. Actions by Foreign Corporations, §§ 1904-1916 

L. Actions against Foreign Corporations, §§ 1917-1960 

Sub-Analysis 

For Sub-AnalysiB of §§ 1-714 see VoL 18 

Xm. 0FFI0EB8 AND AaENTS—p 32 

A. Election or Appointment, Qualification, and Tenure— 32 

1. Election or Appointment —p 32 
§ 715. In general—^p 32 

716. Of directors or trustees—^p 32 

717. - Calling and notice of election—^p 35 

718. -Time and place of election—36 

719. -Quorum—p 39 

. 720. - Conduct and result of election—p 40 

721. Of ministerial officers—^p 50 

722. Of agents—p 52 

723. Appointment or election of successor—^p S3 

724. Estoppel to deny appointment or agency—^p S3 

725. Actions and proceedings to determine validity of election—^p 54 

2. Eligibility, Acceptance of Office, and Qualification —^p 60 
§ 726. Eligibility—p 60 

727. Acceptance of office—^p 64 

728. Qualification—p 65 

729. -Oath—p 65 

730. - Certificate of election—^p 65 

731. -Bond—^p 65 

3. Tenure —^p 66 

§ 732. In general—^p 66 

733. Beginning of term—^p 67 

734. Holding over—^p 68 

735. Abolition or vacation of office—p 68 

4. Resignation, Disqualification, and Removal —^p 69 
§ 736. Resignation—^p 69 

737. Disqualification—^p 70 

738. Removal and reinstatement—^p 71 

5. De Facto Officers and Agents —^p 76 
§ 739. In general—^p 76 

740. Whoare-p78 
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19 C.J.a CORPOBATIONa 

XIIL 0FFI0EB8 AND AGENTS—Continued 
B. Authobitt and Functions —80 
,1. In General —p 80 

§ 741. General statement—^p 80 

2. Of Directors —p 80 

§ 742. In general—^p 80 

743. Discretion and control thereof—^p 83 

744. Meetings—p 84 

745. -Necessity and legality in general—p 85 

746. -Time and place—^p 87 

747. -Calling and notice—^p 88 

748. -Organization and conduct generally—p 91 

749. -Who may vote, and number authorized to act—92 

750. - Proxies—p 96 

751. -Record of proceedings—p 96 

3. Of Other Officers or Agents —^p 97 
§ 752. President—^p 97 

753. Vice president—^p 98 

754. Treasurer—p 98 

755. Secretary—p 99 

756. General manager and managing directors—p 99 

757. Agents—^p 100 

4. Delegation of Authority —p 100 
§ 758. By directors—^p 100 

759. By officers and agents—^p 101 

760. Exercise of delegated power; executive committees—p 102 

C Rights, Duties, and Liabilities as to Corporation and Stockholders —p 103 

1. In General —p 103 

§ 761. Fiduciary nature of relation—^p 103 

762. Imputation of knowledge—^p 109 

763. Ratification of breaches of trust—p 110 

2. Management of Corporate Affairs Generally —^p 112 
§ 764. In general—p 112 

765. Dividends—^p 119 

766. Debts—p 121 

767. Liability for acts of other officers or directors—^p 122 

3. Corporate Property, Funds, and Securities —123 
✓ § 768. In general—p 123 

769. Accounting—p 131 

770. Division or distribution—p 132 

771. Loans—^p 133 

772. Issue or indorsement of negotiable paper—^p 134 

773. Payment or security of individual debts—^p 135 

774. Purchase and sale of property—^p 136 

775. - Purchase of corporate property by officer—p 137 

776. -Sale by officer to corporation—p 142 

777. - Individual purchase from third person and resale to corporation—p 144 

778. Right to question transactions, and estoppel or acquiescence—p 147 
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19 C.J.S 


Xm. OFFIOEBS AND AGENTS—Continued 

C Rights, Duties, and Liabilities as to Corporation and Stockholders—C ontinued 

4. Corporate Books and Records —149 
§ 779. In general—p 149 

780. Inspection—^p 150 

5. Dealings %vith Corporation Generally —p 150 
§ 781. In general—p 150 

782. Lease to or from corporation—p 155 

783. Avoidance or ratification—p 156 

6. Acquisition of Adverse Title or Interest and Engaging in Competing Business —^p 159 
§ 784. Acquisition of adverse title or interest—^p 159 

785. Engaging in competing business—^i) 160 

7. Individual Profits or Benefits from Corporate Business —p 161 
§ 786. In general—p 161 

787. Interest in, and profits from, contracts—p 164 

788. Bribes and gratuities—^p 166 

8. Director or Officer of Different Corporations —p 166 
§ 789. In general—p 166 

790. Who are common directors—p 170 

791. Misappropriation or diversion of funds—p 170 

792. Acts detrimental to one corporation—p 171 

9. Acts and Dealings in Respect to Stock and St(n'kholders —p 171 
§ 793, Personal dealings in stock—^p 171 

794. Issuance or sale by or for corporation—p 174 

795. - To officers or directors—p 175 

796. Purchase by or for coriioration—p 177 

797. Other matters—p 179 

10. Rights as Creditors of Corporation —p 181 
§ 798. In general—p 181 

799. Loans and advances—^p 181 

800. Purchase of claims against corporation—p 185 

801. Security—p 186 

802. Lien, priority, and payment—p 187 

Jl. Compensation —p 190 

§ 803. Right thereto in general—p 190 

804. Provision therefor—^p 192 

805. Directors or officers fixing or voting oivn compensation—p 199 

806. Amount and duration—^p 203 

807. Effect of absence—p 206 

808. Effect of suspension or termination of corporate business—^p 207 

809. Payment and acceptance—p 207 

810. Actions—p 207 

J2. Actions by Corporation —p 214 

§ 811. Remedy and right of action—p 214 

812. Jurisdiction—p 215 

813. Conditions precedent—^p 216 
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19 C. J. S. CORPORATIONS 

SUL OFFIOEBS AND AGENTS—Continued 

C. Rights, Duties, and Liabilities as to Corporation and Stockholders— Continued 

12. Actions by Corporation —Continued 
§ 814. Defenses—216 

815. Time to sue—p 217 

816. Parties and process—217 

817. Pleading—p 218 

818. Evidence—p 219 

819. Trial and judgment or decree—p 222 

13. Actions by Stockholders —p 223 
§ 820. Right to sue—p 223 

821. - Corporate wrongs—p 223 

822. - Personal wrongs—^p 228 

823. - Ultra vires acts—p 228 

82*1. - Status as stockholder—p 228 

825. Form of action—p 230 

826. Conditions prcced'.nt—231 

827. - Demand upon, and refusal of, corporation to sue—p 231 

828. - Consent of court—p 233 

829. Laches—p 234 

830. Parties and process—p 237 

831. Pleading—p 239 

832. Evidence—p 244 

833. 'JVial and recovery or relief—p 248 

14. Other Actions —257 

§ 834. Actions between officers—p 257 
835. Actions liy slate against directors—p 259 

15. Penalties —p 259 

§ 83o. Liability for, and proceedings to recover—p 259 

D. Liability to Creditors and Third Persons —p 261 

1. At Common /m7o —p 261 

§ 837. Relation to creditors—p 261 

838. Liability" in general—p 262 

839. - Debts and contracts of corporation—p 262 

840. - Individual pri>mise—p 2()4 

841. - Defective incorporation or organization—p 267 

842. - Corporate acts—p 269 

843. — Ultra vires acts and debts—p 269 

844. - Debts in excess of authority—p 269 

845. - Torts—p 271 

846. — Nonfeasance—p 273 

847. - Liability as stockholders—p 276 

848. Liability for particular matters—p 276 

849. - Conversion or misappropriation—p 276 

850. - Fraud—p 281 

851. - Libel—p 289 

852. - Payment or preference of creditors—p 290 

853. - Payment or preference of individual claims or debts—p 290 

854. — Sale or purchase of property—p 291 
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CORPOBATIONB 


19 C.J.S. 


TJXL OFFIOEB8 AND AaENTS—Continued 

D. Liability to Creditors and Third Persons —Continued 

1. At Common Lem —Continued 

^ § 855. - Fixing or receiving compensation—293 

856. - Payment of dividends—^p 293 

' 857. - Personal profit or advantage—p 293 

858. Actions—p 294 

859. -Right and grounds of action—p 294 

860. - Nature and form of action—p 294 

861. - Conditions precedent—^p 295 

862. - Time to sue and limitations—^p 296 

863. - Defenses—p 296 

864. -Jurisdiction and venue—p 297 

865. - Parties—^p 297 

866. - Process and appearance—^p 298 

867. - Injunction and receiver—^p 298 

868. - Pleading—p 298 

869. - Evidence—p 299 

870. -Dismissal and nonsuit—^p 301 

871. -Trial—p 301 

872. -Judgment—p 302 

873. - Execution—p 303 

874. - Appeal and error—^p 303 

875. -Costs—^p 303 

2. Under Statute —p 303 

§ 876. Existence and nature of statutes—p 303 

877. Constitutionality—p 304 

878. Amendment and repeal—^p 304 

879. Construction—p 305 

880. Enforcement in other states—^p 307 

881. For particular debt.s—^p 307 

882. - Nature in general^—^p 307 

883. — ■■■ Torts—p 308 

884. - Debts due to directors or officers—^p 309 

885. -Judgments—p 309 

886. -Assigned debts—^p 310 

887. - Wages—p 310 

888. - Unliquidated damages for breach of contract—^p 310 

889. -Taxes—p 310 

890. - Bonded and secured indebtedness—^p 310 

891. -Guaranteed dividend—p 310 

892. - Other obligations—^p 311 

893. Under particular statutes—^p 311 

894. - Contracting debts before organization—^p 311 

895. - Failure to file reports—^p 312 

896. - Making false reports—^p 326 

897. - Creating excessive debts—^p 329 

898. - Making prohibited loan—p 333 

899. - Declaring unlawful dividends—p 333 

900. -Misconduct or mismanagement—^p 338 

901. - Making unlawful preferences—^p 340 

902. -Taking property at unfair valuation —p 341 
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19 O.J.S. COBPOBATIONB 

Xm. OFFIOEBS AlTD AGENTS—Continued 

D. Liability to Creditors and Third Persons—C ontinued 

2. Under Statute —Continued 

§ 903. - Withdrawing or reducing capital—341 

904. - Omitting name of company—p 342 

905. - Improperly allowing stock transfer—^p 342 

906. - Trustees on winding u|^—^p 342 

907. - Directors of membership corporation—p 343 

908. Corporations incurring liability—p 343 

909. Waiver or release of liability—p 343 

910. Insolvency or dissolution of corporation—^p 344 

911. Actions—p 345 

912. - Right, grounds, and form of action —p 345 

913. - Conditions precedent in general—p 347 

914. - Judgment and execution against corporation—347 

915. - Time to sue and limitations—p 348 

916. - Defenses—^p 349 

917. - Jurisdiction and venue—p 351 

918. - Parties—^p 352 

919. - Process and appearance—p 354 

920. - Injunction and receiver—p 354 

921. - Pleading—^p 354 

922. - Evidence—^p 358 

923. - Dismissal and nonsuit—^p 361 

924. - Trial—p 361 

925. - Judgment and execution—^p 361 

926. - Appeal and error—p 361 

927. - Costs—p 362 

3, Contribution Among Officers Liable —p 362 
§ 928. In general—p 362 

929. Contribution from stockholders—^p 363 

930. Enforcement in same or other suit—^p 363 

E. Cbiminal Responsibility— p 363 

§ 931. Nature and elements of offenses—p 363 
932. Prosecution and punishment—p 366 

XIV. OO&PORATE POWERS AND LIABUJTIES— p 368 

A. Extent and Exercise of Powers in GENERAii—^p 368 

1. Nature and Source of Corporate Pozvers —p 368 
§ 933. Nature of powers generally—p 368 

934. Source of powers—p 368 

935. - General rule—p 369 

936. - Effect of consent of stockholders or members—^p 371 

937. - Effect of by-laws—p 371 

938. - Municipal grant—p 371 

939. - Express prohibition or limitation—^p 371 

940. — — Exhaustion of powers—p 371 

2. Scope of Powers —p 371 
§ 941. In general—^p 371 

942. Notice of limitations—p 371 
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CORPORATIONS 19 C. J. S. 

ZIV. OOBPOBATE POWEBS AND LIABILITIES— Continued 

A. Extent and Exercise of Powers in General—C ontinued 

2. Scope of Powers —Continued 

§ 943. Express or implied powers generally—^p 372 

944. Powers incidental to corporate existence—p 372 

945. Powers implied from those expressly granted—^p 373 

946. Construction of articles, charters, or acts of incorporation—p 376 

947. - What constitutes charter—^p 376 

948. - Rules for construction of charters—p 378 

949. Limitation of powers by purposes of incorporation—p 384 

950. Purchasing and holding corporation’s own stock—p 387 

951. Purchasing and holding stock in other corporations—p 392 

952. Combinations, pools, and associations—^p 397 

953. Agencies—p 398 

954. Interfering and assisting in legal proceedings—p 399 

955. Taking of oath—p 399 

956. Practicing profession—^p 400 

957. Waiver of rights by corporation—p 412 

958. Presumptions and evidence as to corporate powers—p 412 

959. Questions of law and fact with reference to corporate powers—p 415 

3. Exercise of Poxver —p 416 
§ 960. In general—^p 416 

961. Time of commencing business and exercising corporate powers—p 417 

962. Place of doing business and exercising powers—p 418 

963. Necessity of writing evidencing act—p 418 

964. Necessity and use of corporate seal—p 419 

4. Ultra Vires, Illegal, or Unauthorised Acts —p 419 
§ 965. Definitions and distinctions^—p 419 

966. Illegal transactions—j) 421 

967. -Validation of unlawful act—p 423 

968. Transaction executed in unauthorized manner—p 423 

969. Excess or abuse of powers—p 424 

970. Ultra vires transactions—p 425 

971. - Ratification or assent—^p 428 

972. - Effect of assent of stockholders—p 429 

973. — When executory—429 

974. - Partly executed on one side—p 430 

975. - Executed on both sides—p 430 

976. - Executed on one side in general—p 431 

977. - Estoppel to assert ultra vires—p 434 

978. - Right to rescission—^p 441 

979. - Rights under judgment based on ultra vires transactions—p 441 

980. -Validation by subsequent legislation—p 441 

981. Who may question validity of corporate transactions—441 

5. Supervision and Regulation —p 445 
§ 982. In general—p 445 

983. Police regulation—^p 446 

984. Judicial supervision—p 447 

985. Taking custody of corporate assets—^p 449 

986. Visitation—^p 449 
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19 C.J.S. CORPORATIONS 

xrr. OOBPOBATE POWERS AND XJABI]:JTn;S-<!ontm^^ 


A. Extent and Exercise of Powers in General— Continued 

5. Supervision and Regulation —Continued 
§ 987. Returns and reports—450 

988. Access of public to corporate books and records—^p 451 

989. Designation of place of business and of agent for service of process—^p 452 

990. Requiring acceptance of constitution—p 452 

991. Enforcement of statutory regulations in general—p 453 

992. Penalties and enforcement thereof—p 453 

B. Representation op Corporation by Officers and Agents —^p 455 

1. Application of Principles of Agency —p 455 

§ 993. In general—p 455 

994. Nature and extent of authority—p 456 

995. -Authority limited by powers and purposes of corporation—^p 457 

996. - Apparent scope of authority—p 458 

997. - Knowledge or notice of extent of authority; duty to inquire—p 459 

998. Undisclosed agency for corporation—^p 462 

2. IVlio May Represent Corporation and Powers Generally —^p 463 

§ 999. In general—p 463 

1000. Directors or trustees—p 464 

1001. Ministerial officers—p 466 

1002. General or managing agent—p 469 

1003. Stockholders—p 471 

1004. Persons holding entire or controlling stock—p 471 

1005. Officers or agents having or representing adverse interests—p 472 

1006. - Acting for both parties—p 476 

3. Manner of Conferring Authority —p 478 

§ 1007. In general—p 478 
1008. Formal vote or resolution—p 479 

4. Persons Entitled to Question, and Estoppel to Deny, Authority, or Acts —p 480 

§ 1009. Persons entitled to question authority—p 480 

1010. Estoppel to deny authority or acts—p 480 

1011. - Estoppel of corporation—p 480 

1012. - Estop])el of officer or agent—p 485 

1013. - Estoppel of third person—p 486 

5. Ratification and Repudiation —p 486 

§ 1014. In general—p 486 

1015. Knowledge or notice of facts—p 488 

1016. Authority to ratify —p 490 

1017. Manner of ratification—^p 494 

1018. - Implied ratification generally—p 495 

1019. - By acquiescence or recognition—j) 497 

1020. - By accepting and retaining benefits—p 500 

1021. - By prosecuting suit—^p 505 

1022. Time for ratification—p 505 

1023. Effect of ratification—^p 505 
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XPr. OOKPOBATE POWERS AND ]:JABIUTIE8--<)onti 

B* Repbesbntation op Corporation by Officers and Agents—C ontinued 

6. Eindcnce as to Authority —507 
§ 1024. Presumptions—^p 507 

1025. - From customary duties or acts or nature of office—p 508 

1026. -From use of seal—^p 509 

1027. Burden of proof—p 510 

1028. Admissibility—^p 513 

1029. -Acts or declarations of officer—p 515 

1030. - Custom and course of dealing—^p 515 

1031. - Parol or record evidence—p 516 

1032. - Ratification—^p 517 

1033. Weight and sufficiency—^p 518 

7. Questions of Latv and Fact —^p 525 
§ 1034. In general—p 525 

1035. Ratification—p 528 

8. Powers as to Particular Acts or Transactions —p 530 
§ 1036. In general—p 530 

1037. Use of corporate seal—^p 530 

1038. Disposition of corporate property and assets generally—^p 531 

1039. -Assignment of choses in action—p 535 

1040. - Disposition of entire property—p 536 

1041. -Gift or dedication—p 537 

1042. Assignment for benefit of creditors—^p 537 

1043. Contracts generally—^p 537 

1044. -Modification or rescission of contracts—p 545 

1045. Contracts of employment—^p 546 

1046. - Power to make in general—p 546 

1047. -Terms of contract—p 548 

1048. - Employment by particular officers or agents—p 549 

1049. - Employment by stockholders—p 554 

1050. -Medical or surgical attendance; board and lodging—p 554 

1051. - Employment of attorney—p 559 

1052. Transactions concerning corporate stock—p 560 

1053. Leases and contracts of hiring—p 563 

1054. -Authority to lease or hire—^p 563 

1055. - Cancellation or surrender of lease—^p 566 

1056. Purchases and sales—^p 567 

1057. Collections and payments—p 575 

1058. Pledging credit of corporation—p 578 

1059. Borrowing and loaning money—p 579 

1060. Negotiable instruments—p 583 

1061. -Accommodation paper—p 591 

1062. Bonds, mortgages, and pledges—p 592 

1063. Indemnity, guaranty, and suretyship—p 598 

1064. Compromise, settlement, and release—p 599 

1065. Submission to arbitration^—p 602 

1066. Litigation; enforcement of obligations—^p 602 

1067. - Confession of judgment—^p 605 

1068. Representations or admissions—p 607 

1069. -Declarations and admissions as part of res gestae—^p 608 
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19 C. J. S. COBPOBATIONa 

XIV. OOBPOBATE POWERS AKD lIABILITIE8---Coiitinaed 

B. Representation of Corporation bt Officers and Agents—C ontinued 

8. Powers as to Particular Acts or Transactions —^Continued 

§ 1070. - Declarations made with reference to past transactions—p 608 

1071. -Declarations and admissions by particular officers or ag^ents—^p 608 

1072. -Declarations and admissions by individual stockholders—^p 610 

9. Manner of Executing Authority —^p 610 
§ 1073. In general—p 610 

1074. Formal execution—^p 611 

10. Rights Acquired by Corporation —p 612 
§ 1075. In general—^p 612 

1076. Under unauthorized contract—^p 613 

1077. Recovery of money paid—p 613 

11. Notice to Officer or Agent as Affecting Corporation —p 613 
§ 1078. In general—p 613 

1079. Application to particular officers or agents or members—^p 615 

1080. Notice to one of several officers or agents—p 617 

1081. Character of knowledge or notice—p 618 

1082. - Knowledge acquired in private capacity—p 620 

1083. Time of acquiring knowledge—p 620 

1084. Where officer or agent is adversely interested—p 621 

1085. -Agent for both parties; common officer—p 623 

1086. -Where officer or agent is member of partnershij)—^p 625 

1087. Notice of officer’s own fraud against third person—p 626 

C. Property and Conveyances— p 626 

1. Acquisition and Holding —p 626 

§ 1088. Capacity to acquire and hold—p 626 

1089. - Constitutional, statutory, and charter prohibitions and limitations—p 637 

1090. Mode of acquiring property—p 642 

1091. - Statutory investiture—p 643 

1092. - Purchase and contracts therefor—p 644 

1093. Conveyances to or for corporation—^p 645 

1094. -Title or interest conveyed—p 647 

2. Transfer and Comryance in General —p 648 
§ 1095. Capacity to convey—^p 648 

1096. Mode of alienation—p 656 

1097. Contracts of sale—p 657 

1098. Conveyances by corporation—p 658 

1099. - Form and requisites—p 658 

1100. - Execution, delivery, and record—p 659 

1101. -Construction, operation, and effect—p (>66 

3. Transfer of All Property; Primary Franchises; Secondary Franchises —^p 667 
§ 1102. Private corporations generally—^p 667 

1103. Quasi public corporations—p 670 

4. Power to Mortgage or Pledge —^p 673 
§ 1104. In general—p 673 

.1105. As incidental to, or limited by, other powers—^p 674 
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CORPORATIONS 19 C.J.S 

XIV. OOBPOBATE POWEBS AND ZJABlIJTlE8--<;ontinu^ 

C. Property and Conveyances —Continued 

4. Power to Mortgage or Pledge —^Continued 
§ 1106. Express power—^p 675 

1107. Limitations or restrictions on power—p 676 

1108. Purpose—^p 677 

1109. - Purchase of stock—^p 681 

1110. Property which may be mortgaged or pledged—p 681 
nil. Quasi public corporations—p 685 

5. Ultra Vires or Illegal Acquisition, Holding, or Disposition of Property —^p 686 
§ 1112. In general—^p 686 

1113. Title acquired by corporation—p 687 

1114. Aiding unlawful acquisition—^p 688 

1115. Holding of land by corporation—p 689 

1116. Conveyances by corporation—p 690 

1117. Rescission or cancellation of contract or conveyance—p 690 

D. Contracts and Indebtedness —p 691 

1. Capacity to Contract or Incur Indebtedness in General —^p 691 
§ 1118. In general—^p 691 

1119. Presumptions and proof—^p 693 

2. Statutory and Charter Provisions —p 693 
§ 1120. In general—p 693 

1121. Express powers—p 693 

1122. Implied powers—p 694 

1123. Restrictions and limitations—p 696 

1124. -Amount of indebtedness—p 697 

3. Implied Contracts —p 700 
§ 1125. In general—p 700 

1126. Limitation by corporate powers—^p 701 

1127. Evidence—^p 701 

1128. Remedies—^p 701 

1129. Particular obligations—p 702 

4. Ultra Vires, Unlawful, or Irregular Contracts —p 703 
§ 1130. Ultra vires contracts—p 703 

1131. Unlawful or prohibited contracts—p 703 

1132. Contracts in excessive exercise of power—p 703 

1133. Irregularly executed or authorized contracts—p 703 

5. Form and Execution, and Construction in General —p 703 
§ 1134. Form and execution in general—p 703 

1135. Statutory provisions—^p 705 

1136. Use of corporate name—^p 705 

1137. Writing—^p 706 

1138. Signature—p 707 

1139. Seal—p 710 

1140. Usage or custom—^p 713 

1141. Ratification—p 714 

1142. Estoppel—p 714 

1143. Construction in general—^p 715 
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XIV. COBPOSATE POWERS AND IJABILITIE8— Continued 
D, Contracts and Indebtedness— Continued 

6. Borrowing and Loaning Money —715 
§ 1144. Borrowing money—p 715 

1145. Loaning money—p 718 

7. Bonds, Debentures, and Coupons —^p 721 

§ 1146. Definition and nature of obligation—721 

1147. Power to issue—p 723 

1148. Negotiability—p 727 

1149. Consideration—p 729 

1150. Form, terms, and validity—p 733 

1151. Construction and operation—p 735 

1152. - Lien and priority—p 735 

1153. - Debentures—p 736 

1154. Registration and certification—p 736 

1155. Subscriptions and agreements to issue—^p 737 

1156. Underwriting agreements—^p 741 

1157. Issuance and delivery—p 742 

1158. Contracts for purchase or sale—p 742 

1159. Transfer—p 743 

1160. Pledge—p 744 

1161. Rights and remedies of bondholders—p 749 

1162. - Bona fide holders for value—p 752 

1163. - Actions by bondholders—p 757 

1164. - I^st or stolen bond.s—p 767 

1165. Reacquirement and reissue by corporation—p 768 

1166. Exchange or conversion of issues—p 769 

1167. Exchange for stock—p 770 

116tS. Maturity, payment, and cancellation—p 773 

1169. Sinking funds—p 780 

1170. Interest and coupons—p 786 

8. Mortgages of RcaJ Estate and Trust Deeds in General —p 798 

§ 1171. In general—^p 798 

1172. Limitation on amount of indebtedness—p 798 

1173. ConsKleration—p 799 

1174. Authorization by directors or other managing agents—799 

1175. - Ratification and acquiescence—p 803 

1176. Consent of stockholders—p 804 

1177. Form, execution, and record—p 811 

1178. - Signature—p 811 

1179 . - Attestation and acknowledgment—p 812 

1180. - Seal—p 812 

1181. - Affidavit of good faith—p 813 

1182. - Delivery and acceptance—p 813 

1183. - Recording and registration—p 814 

1184. Equitable mortgages—p 814 

1185. Terms and conditions—p 815 

1186. Estoppel to assert invalidity—p 817 

1187. Construction and operation—p 819 

1188. - Property included—j> 820 

1189. - Debts secured—p 826 
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xnr. OOBPOBATE POWXSB8 AND lJABIUTIE8--<3onti^^^ 

D. CoNTBACTS AKD INDEBTEDNESS—Continued 

8. Mortgages of Reed Estate and Trust Deeds in General —Continued 

§ 1190. Lien and priority—827 

1191. Rights and liabilities of mortgagees and trustees —v 838 

1192. Rights and remedies of bondholders—^p 856 

1193. Rights and duties of mortgagor—p 8/^3 

1194. Assignment—^p 864 

1195. Maturity, payment, discharge, and release—p 865 

9. Foreclosure and Redemption—g 867 
§ 1196. In general—^p 867 

1197. Default and accrual of right to foreclose—p 868 

1198. Under power of sale—^p 870 

1199. By action—^p 871 

1200. -Nature and form of remedy—p 871 

1201. -Right of action and defenses—p 872 

1202. — Persons entitled to sue—p 873 

1203. - Parties and process in general—^p 875 

1204. -Intervention—^p 877 

1205. — Pleading—^p 879 

1206. -Evidence—^p 880 

1207. -Trial or hearing—^p 883 

1208. — Judgment or decree—p 884 

1209. Receivers—^p 886 

1210. Sale-p887 

1211. Disposition of proceeds—^p 893 

1212. Fees and costs—p 896 

1213. Redemption—^p 898 

10. Chattel Mortgages and Pledges —^p 900 
§ 1214. In general—^p 900 

1215. Authorization by directors—p 900 

1216. Consent of stockholders—p 901 

1217. Signature and seal—^p 902 

1218. Affidavit of good faith—^p 903 

1219. Recording or filing—^p 903 

1220. Property covered—^p 904 

1221. Lien and priorities—^p 904 

1222. Powers of trustees—^p 905 

1223. Foreclosure—^p 905 

111. Making and Indorsement of Negotiable Instruments —^p 906 
§ 1224. In general—^p 906 

1225. Prohibitions and restrictions—p 908 

1226. Form and requisites—p 909 
.1227. Indorsement and transfer—^p 912 

1228. Accommodation paper—p 913 

1229. Ultra vires and prohibited instruments—p 916 

12. Indemnity, Guaranty, and Suretyship —^p 917 
§ 1230, In general—^p 917 
1231. Charter and statutory provisions—^p 919 
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ZIV. OOBPOBATE POWEB8 AND UABIUTIBS—Continiied 

D. Contracts and Indebtedness —Continued 

12. Indemnity, Guaranty, and Suretyship —Continued 
§ 1232. In furtherance of authorized business—921 

1233. Guaranty of dividends on stock—p 927 

1234. Enforcement of liability—^p 928 

113. Assumption of Another's Debts or Obligations —p 928 
§ 1235. In general—^p 928 

1236. Enforcement of liability—p 930 

14. Taking Securities —p 930 
§ 1237. In general—^p 930 

1238. Restrictions—p 931 

1239. Enforcement—p 932 

15. Sales and Assignments —^p 932 

§ 1240. Form, requisites and validity—^p 932 

16. Leases by Corporation —^p 935 
g 1241. In general—p 935 

1242. Purpose—p 936 

1243. Surplus property—^p 936 

1244. Secondary franchises—p 936 

1245. Entire property—p 936 

1246. Duration of lease—p 937 

1247. Terms—^p 938 

1248. Form and execution—^p 938 

1249. Operation and effect—p 939 

1250. Ultra vires or illegal leases—p 939 

17. Other Contracts and Obligations —p 940 
S 1251. Contracts of employment—p 940 

1252. Contracts of bailment—^p 943 

1253. Subscription to other enterprises—p 943 

1254. Offer of reward—p 944 

1255. Release and compromise of claims or suits—^p 944 

1256. Submission to arbitration—^p 944 

18. Liens for Debts of Corporation —p 944 
S 1257. In general—p 944 

1258. Supplies furnished to mining or manufacturing corporation—^p 945 

1259. Enforcement—^p 945 

E. Torts—^ p 946 

§ 1260. General rule—p 946 

1261. Exercise of charter powers—p 947 

1262. Ultra vires as defense—p 948 

1263. Willful, malicious, or criminal acts—p 948 

1264. Fraud or bad faith toward the corporation—p 949 

1265. Independent contractors—p 949 

1266. Corporation in hands of trustees—^p 949 
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XIV. OOBPOBATE POWEB8 AND liIABILlTI£S--Gontinued 

£. Tobts —Continued 

§ 1267. Ratification or adoption—p 949 

1268. Joint liability with others—^p 950 

1269. Form of action—p 950 

1270. Evidence of authority—^p 951 

1271. Questions of law and fact—^p 952 

1272. Particular torts—^p 952 

1273. -Assault and battery—p 952 

1274. - Conspiracy—p 953 

1275. - Conversion—p 953 

1276. - False imprisonment—^p 954 

1277. - False return of writ—955 

1278. - Fraud—p 955 

1279. - Interference with business—^p 957 

1280. - Libel and slander—p 957 

1281. - Maintenance—p 960 

1282. - Malicious prosecution—p 960 

1283. - Ncglip^cnce—p 961 

1284. - Nuisance—p 963 

1285. - Trespass—p 964 

1286. Exemplary damages—^p 964 

F. Civil Actions— p 967 

§ 1287. Capacity to sue and be sued—p 967 

1288. Constitutional and statutory provisions—p 967 

1289. Use of corporate name—p %9 

1290. - Name of officer, member, or agent—p 970 

1291. - Change of name—p 970 

1292. - Misnomer—^p 970 

1293. Nature and form of action—p 972 

1294. Jurisdiction—^p 973 

1295. Venue—p 973 

1296. - Residence—p 975 

1297. - Location of principal office or place of business—p 978 

1298. - Place of agency or transaction of business—p 979 

1299. - Place where cause of action arose—p 980 

1300. - Situs of land—^p 985 

1301. - Change of venue—p 985 

1302. - Waiver—p 987 

1303. Time to sue, limitations, and laches—p 988 

1304. I^arties—p 988 

1305. Process and notice—^p 990 

1306. - Statutory provisions generally—p 991 

1307. - County to which process may issue—p 991 

1308. - Form and requisites—p 992 

1309. - Service in general—p 9‘>3 

1310. - Time—p 994 

1311. - Place—p 994 

1312. - Persons on whom service may be made in general—p 995 

1313. - Officers—p 996 

1314. - Agents or employees; managing agent—^p 998 

1315. - Persons interested adversely to corporation—p 999 

1316. - Existence of representative capacity at time of service—^p 999 
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XXV. COBPOBATE POWEBS AND LIABILITIES—Continued 

F. Civir. Actions—C ontinued 

§ 1317. - Acknowledgment of service—p 1000 

1318. - Service procured by fraud—p 1000 

1319. - Evasion of service—p 1000 

1320. - Service by publication—p 1001 

1321. - Return—p 1001 

1322. - Objections and waiver—p 1003 

1323. Appearance and representation by attorney—p 1004 

1324. Pleading—p 1006 

1325. - Applicability of general rules—p 1006 

1326. - Jurisdiction and venue—p 1008 

1327. - Corporate existence—j) 1009 

1328. - Corporate name—1022 

1329. - Corporate situs—p 1025 

1330. - Corporate powers in general—p 1025 

1331. - Ultra vires as defense—p 1029 

1332. - Corporate contracts generally—p 1031 

1333. - Corporate wrongs generally—p 1032 

1334. - Authority of officers and agents—p 1033 

1335. - Ameinled and supplemental pleadings—p 1038 

1336. - Signature and verification—p 1042 

1337. - Issues, proof, and variance—p 1046 

1338. Evidence—ji 1049 

1339. Dismissal and nonsuit—p 10.54 

1340. Trial—p 1054 

1341. Judgment or decree—p 1057 

1342. Execution—p 1060 

1343. - Sale—p 1062 

1344. - Supplementary proceedings—p 1063 

1345. - Hody execution—p 1065 

1346. Appeal and error—p 1065 

1347. C'osts—p 1065 

1348. Attachment—p 1066 

1349. - Grounds—]) 1066 

1350. - Property subject—p 1068 

1351. - Affidavit—p 1068 

1352. - Rond-p 1069 

1353. - Service of writ, warrant, or other process—p 1070 

1354. - Lien—p 1070 

1355. Garnishment—p 1070 

1356. Injunction—p 1072 

1357. Receivers—p 1072 

G. Crimes ani> Criminal Proskcx'tions— p 1073 

1. In General —p 1073 

§ 1358. Liability to criminal prosecution in general—p 1073 

1359. Nonfeasance or misfeasance—p 1074 

1360. Corporations as persons within meaning of criminal statute—p 1074 

1361. hlffect of provision in charter for specific penalty—p 1075 

1362. Authority of agents—^p 1075 

1363. Intent—p 1075 

1364. Particular offenses—p 1076 
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ZIV. OOBPOBATE POWEBS AND UABIUTIES—Continued 
G. Crimbs and Criminal Prosecutions—C ontinued 

2. Procedure —1079 

§ 1365. In general—1079 

1366. Preliminary proceedings before magistrate—^p 1080 

1367. Indictment—p 1080 

1368. Process and appearance—p 1081 

1369. Trial—p 1082 

1370. Appeal and error—^p 1082 

1371. Judgment, sentence, and punishment—^p 1083 

XV. INSOLVENCY AND BECEIVEB8—p 1083 

A. Insolvency Generally— p 1083 

§ 1372. Definition and existence—^p 1083 

1373. Application of general insolvency laws—^p 1087 

1374. Evidence of insolvency—^p 1087 

1375. Effect of insolvency generally—^p 1088 

1376. Statutory provisions—p 1088 

B. Conveyances to Hinder, Delay, or Defraud Creditors—^ p 1088 

§ 1377. Right to dispose of property in general—^p 1088 

1378. Statutory provisions—^p 1089 

1379. What constitutes fraudulent conveyances—^p 1091 

1380. Liability of property or transferee—^p 1097 

1381. - Notice or knowledge—^p 1099 

1382. Who may attack—^p 1099 

C. Preferences— p 1100 

1. What Law Goi^erns —p 1100 

§ 1383. Rules stated and applied—p 1100 

2. Preferences by Act of Corporation —^p 1101 

§ 1384. In absence of special statutes—^p 1101 

1385. -General rules—p 1101 

1386. Extent and limitations of rules in general—p 1105 

1387. - Corporation going concern although insolvent—^p 1106 

1388. - Securing present advances—p 1106 

1389. -Judgment by confession or default; judgment notes—p 1107 

1390. - Stockholders as recipients of preference—^p 1108 

1391. - Directors and officers as recipients of preference—p 1108 

1392. - Relatives of officers or directors as recipients of preference—^p 1112 

1393. Statutory provisions—^p 1112 

3. Preferences by Act of Creditors —^p 1116 
§ 1394. In general—p 1116 

1395. Preference obtained by use of judicial process—^p 1116 

4. Rights and Liabilities of Preferred Creditors —^p 1117 
§ 1396. In general—^p 1117 

1397. Right of preferred creditor to participate in distribution—p 1118 

1398. Remission of preferred creditor to original security—p 1118 

1399. Liability of preferred creditor as trustee for all creditors—p 1118 
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XV. INSOLVENCY AND EEOEIVEES—Continued 

D. Assignment fob Benefit of Creditors— p 1119 

§ 1400. Power to make—p 1119 

1401. Authority of officers, ag^ents, etc.—p 1119 

1402. - Directors generally—p 1119 

1403. - Consent of stockholders—p 1120 

1404. - Ministerial officers—^p 1120 

1405. - Ratification—p 1121 

1406. Formalities of making—p 1121 

1407. Validity—p 1122 

1408. - Fraud—p 1123 

1409. Construction, operation and effect—^p 1123 

1410. - What constitutes assignment—p 1124 

1411. - Time of taking effect—^p 1124 

1412. - What property passes—p 1124 

1413. - On rights of creditors to bring suit—p 1126 

1414. Assignee or trustee—p 1126 

1415. - Eligibility—p 1126 

1416. - Removal—p 1126 

1417. Powers and duties of assignee—p 1127 

1418. - Assessment or call of stock subscriptions—^p 1128 

1419. Actions by assignee—^p 1128 

1420. - To enforce stockholders" statutory liability—p 1129 

1421. — To collect stock subscriptions—p 1129 

1422. - Procedure —p 1129 

1423. Accounting and settlement by assignee—p 1130 

E. Remedies of Creditors Generally— p 1131 

§ 1424, In general—p 1131 

1425. As to fraudulent conveyances—p 1132 

1426. —— Forum in which relief obtained—^p 1133 

1427. - Limitations and laches—^p 1133 

1428. As to preferences; proceedings to set aside—p 1134 

1429. Sequestration and statutory remedies in lieu thereof—^p 1135 

1430. Attachment—^p 1136 

F. Creditors’ Suits— p 1136 

§ 1431. In general—p 1136 

1432. Property and rights subject—^p 1137 

1433. Persons by and against whom relief may be obtained—^p 1139 

1434. Defenses—p 1139 

1435. Rights acquired by suit—p 1140 

1436. Jurisdiction—p 1140 

1437. Limitations—^p 1140 

1438. Conditions precedent—p 1141 

1439. Parties and process—p 1143 

1440. Pleading—p 1146 

1441. Evidence—p 1147 

1442. Dismissal or discontinuance of suit—^p 1148 

1443. Judgment or decree—p 1149 

1444. F ees and costs—1150 


23 



CORFOEATIONa 


19 C.J.S. 


XT. 1N80LVEN0T AND BEOK[VEBS---Gontinued 

G. Injunctions —1150 

§ 1445. In general—1150 

1446. Against contracts or transfers by corporation—p 1151 

1447. Against exercise of franchises—p 1151 

1448. Against control of property by officers—^p 1152 

1449. Against administration by receiver—p 1152 

1450. Against action by creditors—p 1152 

1451. Dissolution or vacation—^p 1153 

H. Receivebship —p 1153 

1. Right to Appointment and Jurisdiction and Pozi^cr to Appoint —^p 1153 
§ 1452. In general—p 1153 

1453. Exercise of power—p 1156 

1454. - Sufficiency of grounds and caution as to exercise—p 1157 

1455. - No assets to administer—p 1160 

1456. - Irregular attempt to wind up corporation—p 1160 

1457. - Discretion of court—p 1160 

1458. Insolvent corporation—^p 1161 

14.59. - Under statute—^p 1163 

1460. - Under trust fimd doctrine—p 1167 

1461. At suit of stockholder—p 1167 

1462. - Mismanagement and fraud in general—p 1168 

1463. - Dissatisfaction with management and internal dissensions—^p 1169 

1464. - Failure to collect debts—p 1170 

1465. - Limitations and exceptions to rule in general—p 1170 

1466. - Fraud, ultra vires and breach of trust—p 1170 

1467. - Dissensions in or absence of governing bod}—p 1173 

1468. At suit of creditors—p 1174 

1469. - Failure or refusal to pay debts—p 1176 

1470. - Simple contract and judgment creditors in general—p 1176 

1471. - Insolvency—p 1177 

1472. Waiver of right to appointment—p 1178 

1473. Waiver of objections and consent to appointment—p 1179 

2. Proceedings for Appointment —p 1180 

§ 1474. Nature of proceedings—p 1180 

1475. Conditions precedent to maintenance of suit—p 1181 

1476. Venue—p 1182 

1477. Parties—ji 1182 

1478. Pleading—p 1186 

1479. Limitations and laches—^p 1191 

1480. Notice of application—^p 1191 

1481. Hearing and determination—^p 1192 

1482. - Evidence—p 1193 

1483. - Scope of inquiry and relief granted—^p 1195 

1484. Allowance for attorneys’ fees and expenses—p 1196 

1485. Pendency of other suits as affecting right to appointment—p 1197 

1486. Renewal of application—p 1197 

3. Eligibility, Qualification, and Tenure —^p 1197 
§ 1487. Eligibility to act as receiver—p 1197 

,1488. Qualification—^p 1199 
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XV. INSOLVENCY AND RECEIVERS— Continued 
H. Receivership —Continued 

3. Eligibility, Qualification, and Tenure —Conliniicd 

§ 1489. Revocation, vacation, modification, m stay of order of appointment—^p 1200 

1490. Removal of receiver—^p 1201 

1491. Termination of receivership—p 1203 


4. Effect of Appointment — p 1204 
§ 1492. In general—p 1204 

1493. Effect on corporate existence and jiowers—p 1206 

1494. Effect on authority of ofikers and agents—p 1208 

1495. Effect on rights of stockholders—p 1209 

1496. Effect on contracts of corporation in general—p 1210 

1497. Effect on leases—p 1213 

1498. Effect on liens against corporation—p 1213 

1499. Effect on liability for torts and crimes—j) 1215 

1500. Effect on right to sue or be sued—p 1216 

1501. - Enforcement of stockholders* liabilities—p 1219 

1502. - Actions in foreign states—p 1219 

1503. Effect on jiending actions—p 1220 

1504. Collateral attack on appointineiil—p 1221 


5. Rights, Po 2 i*ers, Dufies, and Liabilities of Rcccti'er —p 1222 


§ 1505. In general—p 1222 

1506. Title to and right of possession of projierty—p 1228 

1507. Collection of assets—p 1234 

1508. Enforcement of stockholders’ liabilities—p 1236 

1509. - Unpaid stock subscriptions—p 123() 

1510. - Call or assessment—p 1239 

1511. - Superadded statutory liabilities—p 1245 

1512. - Actions—p 1246 

1513. Enforcement of directors’ or officers’ liabilities—p 1246 

1514. Enforcement of promoters’ liabilities—]> 1247 

1515. Recovery of assets withdrawn or misap])ropriated—p 1247 

1516. Avoidance of contracts and conveyances of corporate property—p 1250 

1517. Vacating or opening judgments—p 1252 

1518. Conduct and management of business—p 1253 

1519. - Incurring indebtedness—p 1254 

1520. - Receivers’ certificates—p 1254 

1521. - IVnal liability of receiver—p 1254 

1522. Payment of interest, insurance, and taxes—p 1255 

1523. Compromise and seltlenient—p 1256 

1524. Sale of property—p 1256 

1525. Compensation of receiver—p 1270 


6. Actions by or Against Receiver —p 1271 
§ 1526. Jurisdiction and venue—^|) 1271 

1527. Conditions precedent—p 1271 

1528. Parties—p 1272 

1529. - By receiver in general—p 1272 

1530. - Name in which action brought—p 1273 

1531. - Against receiver—^p 1273 

1532. Process—p 1274 


25 



COEPOUATIONS 


19 aJ.s. 


XV. DTSOLVENCT AND BEOEIVERS—Continued 
H. Recbivekship —Continued 

6. Actions by or Against Receiver —Continued 
§ 1533. Pleadings—p 1274 

1534. Evidence—1275 

1535. Trial and judgment—^p 1276 

L Presentation, Proof, and Allowance of Claims — ^p 1277 
§ 1536. Who entitled to prove claims—^p 1277 

1537. What claims may be proved—p 1278 

1538. Amount recoverable—^p 1281 

1539. Necessity and sufficiency of presentation and proof of claims—^p 1284 

1540. Time for presentation of claims—^p 1286 

1541. Notice to present claims^—^p 1288 

1542. Objections to claims and proceedings thereon—p 1288 

1543. Waiver of right to prove claim—p 1289 

1544. Allowance or disallowance—^p 1289 

1545. Effect of proof of claim on pending suits—p 1290 

1546. Amendment or increase of claim—p 1291 

J. Priorities— ^p 1291 

§ 1547. Creditors—p 1291 

1548. — As between general creditors—^p 1291 

1549. - As between trust creditors and general creditors—p 1292 

1550. -As between secured and unsecured creditors—p 1292 

1551. -As between judgment and other creditors—^p 1293 

1552. Employees—^p 1293 

1553. - Persons entitled to benefit of statutes—^p 1295 

1554. - Effect of assignment of claims—p 1297 

1555. Mortgages—^p 1297 

1556. - As between mortgagees and general creditors—p 1297 

1557. -As between mortgagees—p 1299 

1558. -As between mortgagees and judgment claims for personal injuries or 

death—^p 1299 

1559. Stockholders—p 1300 

1560. -As between stockholders and creditors—p 1300 

1561. - Priorities among stockholders—^p 1302 

1562. Officers—p 1303 

1563. Bondholders—p 1304 

1564. Mechanics* lienors—p 1306 

1565. Attorneys—^p 1306 

1566. Taxes—^p 1307 

1567. Costs and expenses of administration—^p 1309 

1568. Miscellaneous priorities—^p 1310 

1569. Evidence—^p 1311 

K. Set-Off and Counterclaim — ^p 1312 

§ 1570. In pneral—p 1312 

1571. Claims by or against officers—^p 1313 

1572. Claims acquired after act of insolvency or appointment of receiver—1313 

1573. Preferred claims for services—^p 1313 

L. Payment and Distribution —^p 1314 

§ 1574. Rights and remedies—p 1314 
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XVL BEINCOBPOBATION AND BEOBGANIZATION—p 1316 

A. Reincx>rporation— p 1316 

§ 1575. In general—1316 

1576. Of dormant or defunct corporation—^p 1317 

1577. Effect upon rights and liabilities—^p 1317 

B. Reorganization —p 1318 

§ 1578. In general—^p 1318 

1579. Who may reorganize corporation—p 1319 

1580. Time of reorganization—p 1320 

1581. Methods of reorganization—p 1320 

1582. - Reorganization agreement—p 1320 

1583. - Reorganization committee—^p 1327 

1584. - Reorganization within corporation—^p 1331 

1585. - Reorganization after judicial sale—p 1333 

1586. Rights of stockholders—p 1341 

1587. Rights of bondholders—p 1346 

1588. Rights of other creditors—1348 
15S9. Expenses of reorganization—p 1350 

1590. Rights, powers, property, and liabilities of new corporation—^p 1350 

1591. - Rights, powers, privileges, and franchises—^p 1351 

1592. - Property—^p 1351 

1593. - Liability for debts and obligations of old corporation—p 1353 

1594. Actions—p 1358 

1595. - Form of action—p 1358 

15%. - Conditions precedent—p 1359 

1597 . - Defenses—^p 1359 

1598. - Parties and process—p 1360 

1599. - Pleadings—p 1361 

1600. - Evidence—p 1362 

1601. - Trial—p 1363 

1602. - Judgment or decree—^p 1363 

XVn, CONSOLIDATION—p 3363 

A. In GENEKAii—p 1363 

§ 1603. Definition—p 1363 

1604. Distinctions—p 1364 

1605. Power to consolidate in general—p 1367 

1606. Statutory provisions—p 1368 

1607. Corporations which may consolidate—p 1369 

1608. Conditions and terms^—p 1370 

1609. Waiver of right to consolidate—^p 1370 

1610. Right to question consolidation—p 1370 

1611. Assent of stockholders—p 1371 

1612. Rights and remedies of dissenting stockholders— p 1373 

1613. - Grounds of complaint—p 1373 

1614. - Injunction—^p 1375 

1615. - Compensation—p 1376 

1616. - Other relief—p 1380 

B. Proceedings fob Consolidation —p 1381 

§ 1617. Requisites—p 1381 
J618. - Notice of stockholders’ meeting—^p 1381 
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ZVn. OONBOIIDAT10N--Continiied 

B. Pboceedimgs for Consolidation —Continued 
§ 1619. - Filing of papers—p 1382 

1620. - Payment of fees—1382 

1621. Agreements—^p 1382 

1622. Purchase of capital stock—^p 1383 

1623. De facto consolidation—p 1384 

1624. Expenses—p 1385 

1625. Promoters and committees—^p 1385 

C Effect op Consolidation —^p 1385 

§ 1626. Status of original and consolidated corporations—^p 1385 

1627. Stock and stockholders of consolidated corporation—p 1387 

1628. Succession to rights, privileges, and property of original corporations—p 1389 

1629. - Enforcement of subscriptions—^p 1391 

1630. Liabilities—^p 1392 

D. Actions— p 1404 

§ 1631. In general—p 1404 

1632. Time to sue—p 1405 

1633. Parties and process—^p 1406 

1634. Pleadings—p 1407 

1635. Evidence—p 1409 

1636. Trial—p 1411 

1637. Judgment, decree, and execution—p 1411 

XVm. DISSOLUTION OR PORPEITURE OP PRANCHISE—p 1412 

A. In General— p 1412 

§ 1638. Definition and modes of dissolution—p 1412 

1639. Statutory provisions—p 1413 

1640. When dissolution takes effect—p 1413 

B. Right of Stockholders or DiREcrroRs to Dissolve— p 1413 

§ 1641. In general—p 1413 

1642. Intent and consent of stockholders—p 1414 

1643. CoiLsent of state—p 1417 

1644. Compliance with conditions precedent—p 1417 

1645. Power of directors or managing stockholders—p 1418 

1646. Public corporations—p 1418 

C. Power op Court to Dissolve —p 1418 

§ 1647. In general—p 1418 
1648. Statutory conferment of jurisdiction—p 1419 

D. Dissolution by Judicial Proceedings or Official Action —p 1420 

§ 1649. Necessity of judicial proceedings—p 1420 
1650. Dissolution by state executive or administrative officers—p 1423 

E. Causes and Grounds— p 1424 

§ 1651. General statement—1424 

1652. Invalid or fraudulent incorporation—p 1425 

1653. Limitation of term—p 1427 

1654. Repeal of charter—p 1428 

4655, Condititon or contingency prescribed by charter—^p 1431 
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§ 1656. Nonuser of franchise—p 1432 

1657. - Materiality of matters affected—p 1433 

1658. - Bankruptcy or insolvency—p 1433 

1659. - Pending’ consolidation—1433 

1660. - Pending forfeiture proceedings—p 1433 

1661. - Nonuser of all or part of powers—p 1433 

1662. - Dissolution not for all purposes—p 1434 

1663. Misuser of franchise or powers—p 1434 

1664. Usurpation of franchise or power not conferred—p 1436 

1665. Violation of charter or statute—p 1437 

1666. Deficiency of members or officers—p 1440 

1667. Failure of pun^osc of incorporation—p 1441 

1668. Loss or transfer of capital or property—p H42 

1669. Transfer of secondary franchise—p 1444 

1670. Insolvency or nonpayment of debts—p 1444 

1671. Suspension of business—p 1445 

1672. Conservation of interests of stockholders—]> 1447 

1673. Other causes and grounds—p 1450 

F. Avoidanok and Waiver op Causes and Gkounds— p 1450 

§ 1674. In general—p 14.50 

1675. Financial condition—p 1450 

1676. Removal of ground of forfeiture—p 1450 

1677. Waiver and estoppel—p 1451 

1678. - By whom waived—p 1451 

1679. - How effected and established—]> 1451 

1080. - Effect of intent—p 1453 

1681. - Conferment of new conuirate rights—p 1453 

1682. - Withdrawal of w'aivcr—p 1453 

G. Proceedings for Dissolution —p 1453 

1. In General —p 1453 

§ 1683. General statement—^p 1453 

2. Voluntary Dissolution —^p 1454 
§ 1684. In general—p 1454 

1685. Consent of state and of stockholders—p 1455 

1686. Petition or application—^p 1455 

1687. Notice of application and order to show cause—p 1456 

1688. Intervention—p 1457 

1689. Hearing; evidence—p 1458 

1690. Ortler or decree—p 1459 

1691. Costs—p 1459 

1692. Notice of dissolution—p 1460 

1693. Setting aside dissolution—p 1460 

3. Adversary or Unforced Dissolution or Forfeiture —^p 1462 

1694. In general—p 1462 

1695. By state—p 1462 

1696. - Nature and form of remedy—p 1463 

1697. - Jurisdiction and venue—p 1463 
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xvm. DISSOLXrriOir or forfeiture of FRAEOHISE— continued 
G. Procbsdinos fob Dissolution— Continued 

3. Adversary or Enforced Dissolution or Forfeiture —Continued 
§ 1698. - Parties and persons entitled to sue—1464 

1699. -Attorney-generars duty to proceed—^p 1466 

1700. -Application for leave to proceed—^p 1467 

1701. - Pleading—^p 1467 

1702. -Evidence—^p 1468 

1703. -Dismissal of proceedings—p 1469 

1704. -Judgment of forfeiture—^p 1469 

1705. -Fine—p 1471 

1706. — Review—p 1471 

1707. By corporation officers or members—p 1471 

1708. -Nature and form of remedy—p 1473 

1709. -Jurisdiction and venue—p 1474 

1710. — Parties and persons entitled to sue—^p 1474 

1711. - Intervention—p 1476 

1712. - Pleading—p 1476 

1713. - Notice of petition—^p 1479 

1714. -Hearing; evidence—^p 1479 

1715. - Dismissal of proceedings—p 1480 

1716. - Decree or order of dissolution—1480 

1717. - Review—p 1482 

1718. . - Costs—p 1482 

1719. - Setting aside dissolution —p 1483 

1720. By creditors—^p 1483 

1721. - Parties in general—p 1484 

1722. -Intervention—^p 1484 

1723. - Process—p 1484 

1724. - Pleading—p 1484 

1725. -Judgment or decree—^p 1484 

1726. -Costs—p 1485 


H. Effbot of Dissolution and of Pbogeedinos Therefor— ^p 1485 
§ 1727. In general—p 1485 

1728. Modification of rule; continuance for certain purposes—^p 1487 

1729. Effect on franchises—^p 1488 

1730. Effect on property rights^—^p 1488 

1731. Effect on contracts—p 1491 

1732. Effect on torts—p 1494 

1733. Effect on conveyances—^p 1495 

1734. Effect on debts—^p 1498 

1735. Effect on judgments against corporation—p 1500 

1736. Effect on judgments in favor of corporation—p 1502 

1737. Effect on pending proceedings—p 1503 

1738. Preferences after proceedings—^p 1503 

1739. -Compromise of claims—p 1504 

1740. Collateral question prior to effective dissolution—p 1504 

1741. Reinstatement after dissolution—p 1504 

L Administration after Dissolution —p 1506 
§ 1742. In general—^p 1506 

1743. By corporation continued for winding up—^p 1507 
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§ 1744. By directors, officers, or other persons acting as trustees—1510 

1745. -Title, powers, and liabilities—p 1513 

1746. -Actions—^p 1518 

1747. - Compensation—1522 

1748. By receivers—1523 

1749. - Eligibility—p 1525 

1750. -Application and proceedings thereon—p 1525 

1751. - Bond—p 1535 

1752. -Tenure of office—p 1535 

1753. - Powers, duties, and liabilities in general—^p 1535 

1754. - Sale of property—^p 1536 

1755. -Liability on contracts—p 1538 

1756. -Actions and proceedings by and against receivers—^p 1538 

1757. - Report and accounting—^p 1540 

1758. - Removal—p 1540 

1759. Collection of assets—p 1540 

1760. -Liability of stockholders and officers in general—p 1541 

1761. - Unpaid subscriptions—^p 1543 

1762. - Illegal dividends or diversion of assets—p 1544 

1763. Presentation and allowance of claims—p 1545 

1764. -Existence and nature of claim—p 1546 

1765. - Priorities—^p 1547 

1766. - Proceedings for determination, and payment—^p 1549 

1767. Distribution among stockholders—p 1553 

1768. - Subscribers’ rights—^p 1556 

1769. - Priorities—^p 1556 

1770. — .Sale of coq)orate property—^p 1558 

1771. - Determination of stockholders’ rights and payment—p 1559 

J. AonoKS BY OB Against Corporation after Dissolution— ^p 1562 

§ 1772. In general—^p 1562 

1773. Limits and modification of rule—^p 1563 

1774. - Statute continuing existence—^p 1563 

1775. Limitations and laches—p 1566 

1776. Service on corporation—p 1567 

1777. Parties—p 1568 

1778. Pleading—p 1569 

1779. Evidence—p 1570 

1780. Judgment—^p 1570 

K. Injunction —^p 1571 

§ 1781. In aid of dissolution proceedings—p 1571 
1782. Against dissolution proceedings or administrative acts thereunder—^p 1572 

For Sub-Analsrsis of §§ 1783-End see Vol. 20 
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A. ELECTION OE APPOINTMENT, QUALIFICATION, AND TENURE 

1. EiiRcmoif OB Appointment 


§ 715. In General 

A corporation possettes Implied and Inherent power to 
elect directors and other officers and agents to govern its 
affairs and conduct its business. 

A corporation possesses the implied and inher¬ 
ent power to elect directors and other suitable offi¬ 
cers and agents to direct and govern its affairs and 
to conduct its business and the rule was the same 
at common law.2 The fact that a corporation is giv¬ 
en power to elect officers within a certain time does 
not take away this inherent power of election im¬ 
plied as incident to its existence.^ 

§ 716. Of Directors or Trustees 

a. Tn general 

b. Who may elect 

c. Number of directors 

d. Agreements 

a. In General 

One not duly elected a director or trustee by the 
only mode prescribed by law has no right or title to 
the office; nor Is his election legalized by his election to 
an office open only to directors* although the intention 
to elect him* or the fact of his election, as director may 
be evidenced thereby. General reputation is Inadmis¬ 
sible to prove who are directors, the corporate records 
ordinarily being conclusive. 

A method of electing directors provided by stat¬ 


ute may by its terms be mandatory,♦ and a person 
who daims to be a member of a board of directors, 
trustees, or managers, but who has not been duly 
elected in the only mode provided by law is without 
right or title to the office.® Such a person’s elec¬ 
tion as director is not legalized by his election to an 
executive office to which only a member of the 
board is eligible,® although the intention to elect 
him,7 or the fact of his election,® as director may be 
sufficiently evidenced thereby. 

General reputation is inadmissible to prove who 
are the directors of a corporation,® and the records 
of the corporation as kept by the secretary are ordi¬ 
narily conclusive.!® Under a statute providing that 
a copy of the certificate of incorjioration filed with 
the county clerk and certified by him, shall be pre¬ 
sumptive legal evidence of the facts stated therein, 
such a copy is presumptive evidence of the fact that 
the persons designated therein as trustees were 
trustees on the date of filing.!! 

I). Who May Elect 

(1) In general 

(2) Who may fill vacancies 

(1) In General 

Unless otherwise provided, the power to elect direc- 


1. Mich.—Bruun v. Cook, 273 N.W. 
774, 779, 280 Mich. 484, quoting 
Corpiie Juris. 

N.Y.—Fox V. Cody, 262 N.Y.S. 395, 
141 Misc. 552. 

14a C.J. p 49 note 2. 

Representation of corporation by of- 
fleers and agents see infra §S 993- 
1087. 

«<Offloer of oorporation*’ aefined 

(1) The term “officer of corpora¬ 
tion’* refers to the president, the vice 
president, and others who are vested 
with a part of the executive author¬ 
ity.—Second Manhattan Bldg. Assoc, 
v. Hayes, 4 Abb.Dec., N.Y., 183, 2 
Keyes 192—46 C.J. p 909 notes 17. 19. 
20 . 

(2) It does not necessarily include 
a secretary.—Karsch v. I’ottler, etc., 
Mfg., etc., Co., 81 N.Y.S. 782, 82 App. 
Dlv. 230. 

(3) Nor does it necessarily include 
a bookkeeper.—Munn v. Wellsburg 
Banking, etc., Co.. 66 S FI. 230, 66 
W.Va. 204, 136 Am.S.R. 1024. 

(4) A foreman acting under the 
direction of the superintendent Is 


not an officer of the corporation.— 
Simmons v. Defiance Box Co., 62 B. 
K. 435. 148 N.C. 344—46 C.J. p 909 
note 23. 

(6) The term implies continuity of 
service, thereby excluding those em¬ 
ployed for a special and single trans¬ 
action. 

U.S.—Louisville. B. & St. L. R. Co. 
V. Wilson, Ill., 11 S.Ct. 405, 138 U. 
S. 501, 34 L.Ed. 1023. 

Md.—Lewis v. Fisher, 30 A. 608, 80 
Md. 139, 45 Am.S.R. 327, 26 L.R.A. 
278. 

(6) The term is not interchange¬ 
able with the term "agent** or “gen¬ 
eral agent.*’ 

Ga.—Vardeman v. Penn. Mut. L. Ins. 
Co., 64 S.E. 66, 125 Ga. 117, 6 Ann. 
Cas. 221—Raleigh, etc., R. Co. v. 
Pullman Co., 60 S.E. 1008, 122 Ga. 
700. 

N.Y.—Meton v. Isham Wagon Co., 4 
N.Y.S. 215. 

Pa.—Commonwealth v. Christian, 9 
Phila. 668. 

Wis.—Wheeler, etc., Mfg. Co. v. Law- 
son, 15 N.W. 398, 57 Wis. 400— 
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Farmers* L. & T. Co. v. Warring, 
20 Wis. 290. 

2. Mich.—Bruun v. Cook, 273 N.W. 
774, 280 Mich. 484. 

3. Mich.—Bruun v. Cook, supra. 

4 . Colo.—People v. Burke. 212 P. 
837, 72 Colo. 486. 30 A.L.R 1085. 

5. N.Y.—Peo. V. New York Infant 
Asylum, 25 N.E. 241, 122 N.Y. 190, 
10 L.K.A. 381. 

8. N.Y.—Pco. V. New York Infant 
Asylum, supra. 

7. Ky.—Bcha v. Martin, 171 S.W. 
393, 161 Ky. 838. 

14a C.J. p 50 note 41 fa]. 

8. Del.—Bowen v. Imperial Thea¬ 
tres, 116 A. 918, 13 Del.Ch. 120. 

9. N.Y.—Litchfield Iron Co. v. Ben¬ 
nett, 7 Cow. 234. 

10. Ky.—White Chimney, etc., 
Turnp. Road Co. v. McMahan, 60 
S.W. 836, 21 Ky.L. 41. 

11. N.Y.—Squires v. Brown, 22 How. 
Pr. 36. 
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tort or trutteet, except In eome Inetancet Initial direc¬ 
tors, belongs exclusively to the stockholders; statutes 
so providing prevail over contrary articles of association 
or by-laws. Default in the payment of dividends may, 
under appropriate provisions, pass the power from the 
common to the preferred stockholders. 

The power to elect the trustees or directors of a 
corporation belongs exclusively to the members or 
stockholders, unless it is otherwise provided by the 
organic law of the corporation, ^2 and this power of 
the stockholders has been recognized under partic¬ 
ular constitutional, statutory, or charter provi- 
sions.i 2 ^ statutory provision to this effect pre¬ 
vails over inconsistent provisions contained in the 
articles of association^^ or the by-laws.^® The right 
of stockholders to elect directors is not affected by 
a sale of the corporation property by a receiver un¬ 
der an order of court where the corporation is not 
(lissolvcd,^® but where the corporation is in liquida¬ 
tion the right may be exercised only by those w’ho 
were stockholders when the liquidation commenc- 
ed.'*^ 

l>clegation of poiver. The stockholders of a cor- 
[Kiration cannot delegate the right to elect directors 
or trustees to the members of another association 
distinct therefrom, whether such other association 
IS incorporated or unincorporated. 

Original directors. Where the original directors* 
named in the certificate of incon>oratioVi become 
such by direct command of the statute and not 
through an election by the stockholders, a statute 
providing generally for the election of directors by 


the stockholders does not apply to such first direc¬ 
tors.^® On the other hand, the power to select the 
initial board of directors may, under express statu¬ 
tory provision, be given to the stockholders rather 
than to the incorporators.2® 

Common or preferred stockholders. Under par¬ 
ticular charter provisions, it has been held that the 
right to elect the directors2i or a majority of them®® 
passes from the common to the preferred stockhold¬ 
ers upon the occurrence of a stated number of suc¬ 
cessive defaults in the pa)rment of dividends. 
Where the right of prior preference stock to elect 
directors was conditioned upon a stated amount of 
such stock being outstanding, the unauthorized ac¬ 
quisition by the corporation of a large amount of 
such stock was held not to prevent the holders of 
the remaining shares thereof from exercising the 
power to elect.23 

(2) Who May Fill Vacancies 

Unless otherwise provided, stockholders rather than 
the directors have the power to fill vacancies In the 
board of directors; provisions for the filling of vacancies 
do not apply to newly created directorships not yet filled. 
Where the board has authority to fill a vacancy, It may 
not ordinarily do so by a minority. 

The right of stockholders to elect directors ex¬ 
tends to the filling of vacancies,2^ and the directors 
of a corporation have no valid power to fill vacan¬ 
cies in their own board,2*'' except where such power 
is conferred upon them by statute or charter®® or 
by by-law.27 A vacancy in a board implies a previ¬ 
ous incumbency;®*^ hence provisions for the filling 


12. Minn—State v Oftedal, 75 N.W 
692. 72 Minn 498. 

Bxeontor, to whom demised’.v com¬ 
plete stock control passed, had pow¬ 
er to elect all the directors.—In re 
Steinberg's Instate. 274 N Y.S. 914. 
153 Mlsc. 339 

Pladgea of entire capital stock as 
1 ‘ollnteral security for loan has no 
such ownership thereof as to entitle 
him to elect a new board of direc¬ 
tors—Corney v. Saltzman, C.C.A.N. 
Y., 22 F.2d 268. 

BaHleotion 

.Sioekholders have the power to re¬ 
fuse to reelect a director.—Krown v 
Little. Brown & Co. 168 N.K 521, 
269 Mass. 102, 66 A.L.R. 1284, 

13. Ill—People v. rohn. 171 N.E. 
169, 339 Ill 121. 

14a C.J. p 49 note 6. 

14. Ind.—State v. Anderson. 67 N. 
E. 207, 31 IndApp. 34. 

15. Cal.—Brewster v. Hartley, 37 
t'al. 15, 99 Am.D. 237. 

Ind.—.State v. Anderson, 67 N.E. 207, 
31 Ind.App. 34. 

11) C.J.S.-3 


16. Ohio.—.State v. Merchant. .37 
Ohio St. 251. 

17. Mass -—Richards v Attleborough 
Nat. Bank. 19 N E. 3,’»3. 148 Mass 
187. 1 LR.A. 781. 

18. Pa.—In re North Forest Ceme¬ 
tery Assoc . 19 Pa Plst. 730. 

19. Ind—State v. Anderson, 67 N K. 
207, 31 IndApp. 34 

N Y.—Hamilton Trust Co v. Clemes. 
57 N.K. 614, 163 NY. 423. affirm¬ 
ing 45 NY.S. 141, 17 AppDlv 152 

20. Ky.—Lebus v. Stnnsifer, 157 S. 
W, 727, 164 K>. 444. 

21. Del —Vogtman v. Merchants’ 
Mortgage * Credit Co., 178 A. 99, 
20 DelCh. 364. 

Va.—Pierce tiil t'orporation v. Vor- 
an, 118 SK 247. 136 Va. 416. 

22. Del.—Petroleum Bights Corpo¬ 
ration V. Midland Royally Corpo¬ 
ration, 167 A. 836. 19 Del ('h. 334 

ZnsnlllclOBoy of mirpluB a ooadltion 
Incorporation certificate, authoriz¬ 
ing holders of preference stock on 
which six dividends were unpaid to 
elect majority of directors so long as 
surplus was insufficient to pay divi¬ 
dends. required such insufficiency, 
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as well as nonpayment of dividends, 
to give them such right —Petroleum 
Rightt^)^po^atlon v Midland Roy¬ 
ally Corporation, supra 

23. Va—Kemp v Levinger. 174 S. 
E. 820. 162 Va. 685. 

24. III.—People v. Cohn, 171 N.E. 
159. 339 111. 121. 

14a C J. p 49 note 12. 

25. Ala —Moses v. Tompkin.s, 4 So. 
763, 84 Ahi. 613. 

N J —Kearney v. Andrews, 10 N.J. 
Kq. 70. 

26. Del.—McWhirter v. Washington 
Royalties Co., 152 A. 220, 17 Del. 
Ch. 243 

14a C.J. p 49 note 13. 

Statute oouJUotlag wltli ooastltutioa 

Stntute requiring directors of cor¬ 
poration to fill vacancies in board of 
directors violated constitution giving 
stockholders right to vote for direc¬ 
tors —People V. Cohn, 171 N E. 169, 
339 Ill. 121. 

27. U.S.—In re Vicksburg Bridge & 
Terminal Co., D(\Miss., 22 F.Supp. 
490. 

28. Del.—McWhirter v. Washington 



§ 


CORPORATIONS 


19 O.J.8. 


of vacancies, while they do not apply to the filling 
of newly created directorships,29 do apply to direc¬ 
torships when vacated, once they have been filled 
even if only by de facto directors.^® 

Ordinarily, authority given to a board of direc¬ 
tors to fill a vacancy docs not authorize a minority 
of the board to do so.^i However, under a statute 
so providing and in the absence of a contrary pro¬ 
vision in the certificate of incorporation or the by¬ 
laws, vacancies on the board may be filled by a quor¬ 
um consisting of a majority of the remaining direc¬ 
tors, although such majority does not constitute a 
quorum of the original board.92 An election by 
less than a quorum is not ratified by the action of a 
quorum at a subsequent meeting approving the min¬ 
utes of the meeting at which such election was 
held.33 

c. Number of Directois 

The election of a greater number of dlrectora than 


that fixed by statute, charter, or by-law le voidable, 
although the election of a amaller number la not Invalid 
aa to thoae chosen. Authority may be conferred on the 
stockholders or trustees to change the number; m,inority 
stockholders may enjoin an unauthorized Increase. 

The number of directors to be chosen is that fixed 
by the statute, charter, or authorized by-law in force 
at the time of the election and the election of a 
greater number than that fixed is voidable,35 al¬ 
though the election of a smaller number is not in¬ 
valid as to those chosen.36 Authority may be con¬ 
ferred on the stockholders to change the number of 
directors ;37 and a by-law requiring a board of a 
certain number will be deemed to have been changed 
by the unanimous consent of the stockholders where 
for a number of years they have acted through a 
board composed of a smaller number.38 In the ab¬ 
sence of other proof, a reduction of the number of 


Royalties Co., 152 A. 220, 17 Del. 
Ch. 248. 

89. Del.—Gow v. Consolidated Cop- 
permines Corporation, 165 A. 136, 
19 Del.Ch. 172—Moon v. Moon Mo¬ 
tor Car Co., 151 A. 298, 17 DeLCh. 
176. 

14a C.J. p 49 note 14. 

au. Del.—^MeWhirter v. Washington 
Royalties Co., 152 A. 220, 17 Del. 
Ch. 243. 

31. Ala.—^Moses v. Tompkins, 4 So. 

763, 84 Ala. 613. 

14a C.J. p 49 note 15. 

Necessity of action by majority of 
directors generally see § 749 infra. 
BMtricted right of minority to fill 
vaoaacios 

Under a statute providing that 
when there has been a reduction of 
the board of directors below a quor¬ 
um and the remaining minority un¬ 
dertakes to fill the vacancies, an 
election by the stockholders may be 
ordered by the court upon reque.st 
of ten per cent of the stockholders, 
the chancellor's discretion in the 
matter should not be governed by 
personal notions, and the applica¬ 
tion should not be denied merely be¬ 
cause directors selected by minority 
of board were competent; the fact 
that the application is made by near¬ 
ly a majority of the outstanding 
stock is prima facie a sufficient 
showing for the exercise of the 
chancellor's discretion in favor of 
the application.—MeWhirter v. 
Washington Royalties Co., 162 A. 
220, 17 Del.Ch. 243. 

33. Del.—In re Chelsea Exchange 
Corporation, 159 A. 432, 18 Del.Ch. 
287. 

A majority of th# rsqulrsd quor. 

vm is essential to elect, so that 


where the votes of the assembled di¬ 
rectors are evenly divided there is 
no election.—In re Chelsea Exchange 
Corporation, supra. 

Under a former Delaware etatnte 
providing that vacancies should be 
"filled by the board," it was held 
that they could be filled only by a 
majority of a quorum of the original 
board, despite a by-law provision for 
the filling of vacancies by a majority 
of the remaining directors.—Meclea- 
ry V. John S. Mecleary, Inc., 119 A. 
567. 13 Del.Ch. 829. 

33i Del.—In re Chelsea Exchange 
Corporation, 159 A. 432, 18 Del.Ch. 
287. 

Manner of ratifying officers’ and 
agents' acts generally see 5S 1017- 
1021 infra. 

34. Cal.—Willis v. Lauridson. 118 P. 
530, 161 Cal. 106. 

La—Conant v. Millaudon, 6 La.Ann. 
26. 

14a C.J. p 49 note 22. 

Conflict between etatnte and charter 

Statutory amendment providing 
that number of directors "shall" bo 
fixed by by-laws is mandatory and 
is operative on a corporation whose 
creation antedated the amendment, 
so as to prevail over contrary char¬ 
ter provisions, and to authorize an 
increase in the number of directors 
by amendment of the by-laws.—Cow 
V. Consolidated Coppermlnes Corpo¬ 
ration. 166 A. 136, 19 Del.Ch. 172. 

36b N.Y.—^In re Election of Direc¬ 
tors of Hammond Light & Power 
Co., 228 N.Y.S. 70, 131 Mlsc. 747. 
Elected directors as directors de fac¬ 
to see infra S 740. 

36. Ky.—Schmidt v. Mitchell, 41 S. 
W. 920. 101 Ky. 670, 19 Ky.L. 763, 
72 Am.S.R. 427. 

14a C.J. p 60 note 23. 
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37. N.Y.—Rlpin v. U. S Woven La¬ 
bel Co.. 98 N.E. 885, 205 N.Y 442, 

affirming Rlpin v. Jacobs. 130 N. 

Y.S. 20. 

14a C.J. P 50 note 24. 

Bsquirsment as to filing transcript 
or ocrtlflcata 

(1) Whore the statute conferring 
the power to change the number of 
directors requires the filing of a 
transcript of the proceedings, the 
change does not become effective un¬ 
til the transcript is filed—In re 
Westchester Trust Co.. 78 NR. 875, 
186 N.Y. 216, reversing 100 N.Y S. 
249, 114 AppDIv. 856—In re Dolgt- 
ville Electric Light, etc., Co., 65 N. 
E. 287. 160 N.Y. 500—Lewis v. Matth¬ 
ews, 146 N.Y.S. 424, 161 App.Div. 
107. 

(2) Where the number of directors 
was Increased, but the certificate 
filed was Ineffective, becau.se not 
signed by a majority of the directors 
as required by the statute at that 
time, the subsequent filing of the 
certificate by the president and sec¬ 
retary in the form authorized by the 
statute as amended made the lnrrea.se 
effective from the time of such fil¬ 
ing.—In r© George, 199 N.Y.S. 657, 
205 App.Div. 234, affirmed George v. 
Holslein-Friesian Ass’n of America, 
144 N.E. 776, 238 N.Y. 613. 

(3) An election, prior to the filing 
of the required transcript, of the 
original number of directors Is valid. 
—In re Westchester Trust Co., su¬ 
pra. 

(4) An election of the number as 
changed, before the change is ef¬ 
fective, is not void, although perhaps 
voidable in a direct proceeding.— 
Lewis V. Matthews, supra. 

33. Vt.—Ruck V. Troy Aqueduct Co.. 

66 A. 2b5, 76 Vt. 75. 
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directors, under statutory authority, will be pre¬ 
sumed to be regular.39 ^ 

Where a statute providing for a change of the 
number of trustees by the existing trustees is clearly 
observed, it is not a valid objection that no formal 
meeting of the trustees was had.^® 

Injunction against increase. Minority stockhold¬ 
ers are entitled to an injunction to restrain an un¬ 
authorized increase in the number of directors.^^ 

d. Agreements 

In the absence of fraud or wrong to other stockhold¬ 
ers, an agreement by majority stockholders to elect cer- 
tain persons directors is not void or against public pol¬ 
icy; but an agreement to elect by a vote other than that 
prescribed by statute is Invalid. Subsequent stockhold¬ 
ers are not bound by a prior agreement among stock¬ 
holders not to change the number of directors. 

An agreement by which owners of a majority of 
the stock agree to vote for certain persons for di¬ 
rectors is not against public policy or void so long 
as no fraud is committed or wrong done to other 
stockholders;^2 but an agreement that directors 
shall be elected by a vote other than that prescribed 
by statute is invalid.^3 agreement between the 
stockholders of a company providing that they shall 
not exercise the statutory power to change the num¬ 
ber of directors is not binding on subsequent stock¬ 


holders.^^ The board of directors is without power 
to bind the corporation and the stockholders by an 
agreement asr to the membership of the board.^5 

§ 717. — Calling and Notice of Election 

Where required by the governing Instrument, a 
proper notice of a meeting to elect directors or trustees 
must be duly given, by the proper authorities, to all 
stockholders, except those not entitled to participate, 
otherwise the election is Illegal unless all the stockhold¬ 
ers waive the requirement; the existence of a statute or 
by-law stating some or aU of the elements of such no¬ 
tice may not dispense with notice. The notice may fol¬ 
low an applicable statute or, in the absence of a manda¬ 
tory statute or charter provision, a by-iaw. 

Where the giving of notice of a meeting of the 
stockholders for the election of directors or trus¬ 
tees is required by statute, charter, or by-law, a fail¬ 
ure to give the notice required,^® or a failure to 
give it for the required time'*'^ or in the required 
mode,^* renders the election of directors or trustees 
at such meeting illegal, unless all the stockholders 
expressly waive the requirement or are present and 
consent to the holding of* the election.^® This rule 
has been applied with such strictness that failure to 
notify one stockholder alone has been held sufficient 
to render a corporate election void but notice of 
a meeting for the election of directors other than 
the annual meeting need not be given to stockhold¬ 
ers not entitled to participate in such elcclion.^i 


39. TC.Y — Htvinlslry v, John.’^on, 24 
NR SSO. 121 N.Y, 224. 

40. N.Y.—llurden v. Burden, 54 N 
K. 17, 15S1 X Y. 287. afllrniiiiK 40 
N.Y.S. 490, 8 AppDiv. 160. 

41. N.Y.—Ripin v. U. S. Woven La¬ 
bel Co., 98 N.K. 853, 205 N.Y. 442. 

42. U.S.—In ro O'Gara Coal Co., 
Ill., 260 F. 742. 171 C.C.A. 480. 

111.—Thompson v. J. D. Thompson 
Carnation Co., 116 X K. 648, 279 Ill 
54, Ann.Cas.l917E 591, afllrminpr 
203 lll.App. 525 
14a C.J. p 50 note 36. 

A^reerntmts as to: 

Management of corporation affairs 
generally see S 497 supra. 
Voting of stock generally see S 
551 supra. 

Agraement by oorporatioa with third 
person 

Directors elected by a corporation 
pursuant to an agreement with an¬ 
other corporation which owns a con¬ 
trolling portion of its stock, giving 
the latter corporation the right of 
selecting the dire<*tors, have all the 
usual powers of directors.—Massa¬ 
chusetts Constr. Co. v. Kidd, C.C. 
Mass., 142 F. 285. 

Agrooment held not broken 

Under a partnership ngreemont 
that plaintiff should be elected presi¬ 
dent and director of a corporation 


organized to hold the assets of the 
partnership, the election of others ns 
otTlccrs and directors is valid, where 
plaintiff, having been elected presi¬ 
dent and having acted ns such for 
many years, refused to take part in 
the new election or the meeting at 
which it was held.—^Kaufman v. 
Lombard, 197 P. 314, 100 Or. 378. 

43. N.Y.—Reiss v. Lev.v, 161 N.Y.S 
1048, 175 App.Div. 938. 

44. N.Y,—Bond v. Atlantic Terra 
Cotta ro., 122 NYS. 425, 137 App 
Dlv. 671. 

46- Mich —Seymour v. Detroit Cop¬ 
per, etc.. Rolling Mills, 22 N.W 
317, 23 N.W. 186, 56 Mich. 117. 

R.I —Sowter v. Seekonk Lace Co, 
83 A. 437, 34 R.I. 304. 

46. Mass.—Hushway Ice Cream Co. 
V. Fred II. Bean Co, 187 N.E. 537, 
284 Mass. 239. 

I’a,—Beulah Anchorage v. Dickinson, 
9 Pa.Dist. & Co. 501, 19 Berks Co. 
L..T. 284. 

14a C.J. p 51 note 44. 

Notice of stockholdor.s* meetings gen¬ 
erally see supra S 544. 

Noticq to preferred stockholders 
Attempted election of directors by 
preferred stock represented at meet¬ 
ing after passage of dividend de¬ 
prived common stock of power to 
vote held invalid where notice of 

35 


meeting did not inform preferred 
stockholders that they would be 
called on to elect director.s.—Vogt- 
mnn v. Merchant.s’ Mortgage & Cred¬ 
it Co., 178 A. 99, 20 Dcl.Ch. 364. 

47. N.Y.—Matter of Keller, 101 l/. 

YS. 133, 116 AppDiv. 68. 

14a CJ p 51 note 45. 

46. Ill—Charter Gas Engine Co. V 
Charter, 47 Ill App 36. 

N.Y—Cruw' V. Easterly, 54 N.Y. 679. 

49. Cal—Dolbear v. AVilkinson, 156 
P. 4S8, 172 Cal. 366. Ann.Cas.l917B 
1001. 

14a C.J. p 51 note 47. 

Bstoppel to deny presence of all 
stockholders 

Where a meeting was attended by 
all stockholders of record except 
three who were not present only be- 
(‘ause of the wrongful act of the 
.^secretary in refusing to transfer 
their shares on the books to their 
transferees who were present, such 
.secretary cannot take advantage of 
his own wrongful act by claiming 
the meeting w^as invalid beoau.se such 
stockholders wore not present — 
Guaranty Loan Co. v. Fontanel, 190 
P. 177, 183 Cal. 1. 

50. Wis.—Bart hell v. Ilencke, 76 N. 
W. 952. 99 Wls. 660. 

61. Va.—I'ierce Oil Corporation v. 
Voran. 118 S.E. 247, 136 Va. 416. 
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A requirement of notice is not dispensed with by 
a by-law stating the time and place for the holding 
of the election,•'*“ although such a by-law is sufficient 
notice where the charter provides that the election 
of trustees shall be regulated by the by-laws, 53 or 
where the provision for notice is not mandatory;®^ 
likewise the requirement is not dispensed with by a 
by-law stating the time, but not the place,or the 
day, but not the hour or place.56 Similarly, where 
the time, but not the place, of election is fixed by 
statute, the stockholders cannot be presumed to have 
due notice, and the election cannot be held without 
notice of the place.57 

In the absence of mandatory requirements im¬ 
posed by an applicable charter or statutory provi¬ 
sion, a notice which conforms to a valid by-law is 
sufficient,'58 and where there are no by-law^s, but 
there is an applicable statutory provision, a notice 
in compliance with the statute is sufficient.®® 

By whom notice given. The call or notice must 
be made or given by the proper authorities,®® and 
show that it is so given.®! Where there is a conflict 
between the by-laws and the statute as to who shall 
make the call, the statute is controlling.®- 

Showing purpose of meeting. Under a statute re¬ 
quiring notices of all meetings to stale the purposes 
for which they are called, a notice of an annual 
meeting limiting its purpose to election of directors 
and germane matters is valid.®® The notice of a 
special meeting must be sufficient in form to ap¬ 
prise the stockholders that the election of directors 


will be taken up at the meeting.®^ 

Election ordered by court, A court will not ex¬ 
ercise its statutory power to order an election of di¬ 
rectors until after there has been a compliance with 
statutory conditions precedent, such as application 
to the directors to call a meeting for the purpose 
of an election and their refusal to do so for a pre¬ 
scribed length of ^ime; if the court does order the 
election, notice should be .given by mail to all stock¬ 
holders whose address is known.®® 

§ 718. — Time and Place of Election 

a. Time 

b. Place 

a. Time 

(1) In general 

(2) ’ Failure to hold when required 

(3) Adjournment and postponement 

(1) In General 

Provisions requiring an annual election must be com¬ 
plied with, although the election may be held on a day 
later than the precise one specified therein; and, under 
some, although not other, authority, an election may be 
held prior to the adoption of a by-law fixing the date 
thereof, even where such a by-law is authorized, as well 
as before the filing of the articles of association. Direc¬ 
tors cannot change the time of election so as to continue 
themselves in office, but under appropriate statutory pro¬ 
visions the stockholders may change the date. 

As a general rule, provisions requiring an annual 
election of directors or trustees must be complied 
with,®® although provisions specifying the precise 


52. Cal.—San Buenaventura Com¬ 
mercial Min., etc., Co. v. Va.ssault, 
50 Cal. 534. 

Ill.—Peo. V. Matthies.sen. 109 N.K 
1056, 209 Ill. 499, Ann.CaF.1916E 
1035, affirming 193 Ill.App. 328. 

53. Ky.—Jones v. tiilldale Cemetery 
Soc., 65 S.W. 838, 23 Ky.U 1486. 

64. Ohio.—State v. Kreulzer, 126 N. 
E. 54. 100 Ohio St. 246, 8 A.L..R 
676. 

55. D.C.—U. S. V. McKelden, 11 D.C. 

162. 

50. 111.—Charter Gas Engine Co. v. 

Charter, 47 Ill.App. 36. 

67. Ky.—Cassell v. Lexington, etc., 
Turnplkn-Road Co., 9 S.W. 50J. 701, 
10 Ky.L. 486. 

58. N.J.—Taylor v. Griswold, 14 N. 

J.Law 222, 27 Am.D. 33. 

14a C.J. p 61 note 53. 

3>lraotor7 provisloa 

A by-law providing for a shorter 
period of notice than that provided 
by a directory statute is valid.— 
Moon V. Moon Motor Car Co., 161 A. 
298, 17 Del Ch. 176. 

By-law dlspenolag with notice 
A general statutory provision ap¬ 


plying to all corporations and regu¬ 
lating the time and notice of elec¬ 
tions does not preclude a parti«‘ular 
corporation from exercising its privi¬ 
lege under another provision of the 
statute to regulate by by-law the de¬ 
tails of election of directors, and 
therefore, under the latter provi¬ 
sion, a corporation may by by-law 
di.spensc with such notice entirely.— 
tluaranty Loan Co. v. Fontanel, 190 
I*. 177. 183 t:al. 1. 

59. N.Y.—Matter of David Jones 
Co., 22 N.Y.S. 318, 67 Hun 360. 

60. Colo.—Grant v. Elder, 170 P. 
198, 64 Colo. 104, 

N.J.—Johnston v. Jones, 23 N.J.Eq. 
216. 

Ind.—Southern I’lank Road Co. v. 

Kixon, 5 Ind. 165. 

14a C.J. p 51 note 56. 

Pledgee of entire capital stock has 
no power, through such possession, 
to call a meeting for the election of 
directors.—('‘orney v. SalUman, C.C. 
A.N.Y., 22 F.2d 268. 

By etookholdera 

A statute authorizing the calling 
of a meeting by tw^o stockholders to 
elect “officers," under certain circum¬ 
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stances, authorizes the calling ol 
such a meeting for the election of 
directors—State v. Bergs, 217 N.W. 
736, 195 Wis. 73. 

61. Cal.—Dolbear v. 'Wilkinson, 156 
P. 488, 172 Cal. 366, Arin.Oas.1917K 
1001. 

N.J.—Johnston v. Jones, 23 N.J.K<| 
216. 

14a C.J. p 51 note 57. 

68. Colo.—Grant v. Elder, 170 P. 
198, 64 Colo. 104. 

63. Mass.—Bushway Ice Cream <^) 
V Fred H. Bean Co., 187 N.E. 5'17. 
284 M(iS.s. 239. 

64. Cal.—Dolliear v. ‘Wilkinson, 15(5 
488, 172 Cal. 366, Ann.Cas.lOlTE 

1001 . 

N.J.—Dunster v. Bernards Land, etc, 
Co., 65 A. 123, 74 N.J.Law 132 

65. N.C.—Bridgera v. .Staton, 63 S 
E. 892, 150 N.C. 216. 

66. Mass.—Albert K. Touchet, Inc., 
V. Touchet. 163 N.E. 184, 188. 264 
Mass. 499. 

14a C.J. p 52 notes 62-64. 

Time of holding stockholders’ meet¬ 
ings generally see supra | 542. 
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day for holding an election are regarded as merely 
directory and as ])ermitting the election of de jure 
directors at a later day.®*^ Where an annual elec¬ 
tion of directors is authorized, to take place at such 
time as is prescribed by by-law, it has been held that 
there is a duty to hold an election notwithstanding 
the failure to adopt such a by-law,®® and, although 
there is authority to the contrary,®J^ that a valid 
election of directors may be held prior to the adop¬ 
tion of a by-law fixing the date7® Such a provision 
has been held inapplicable to the first choice of offi¬ 
cers upon organizing the corporation.^^ 

The fact that ownership of corporation stock is 
in litigation is not a good reason why the annual 
election of directors should not be held .^2 'fhe di¬ 
rectors of the corporation who are in office cannot 
dispute the right of a stockholder holding a major¬ 
ity of the stock to have an election at the time fixed 
under the by-laws, on the ground that he intends to 
use his legal rights for purposes detrimental to the 
interests of the corporation, and that the desired 
election is merely a step toward that end.'^® 

Where the charter of a corporation provides that 
annual meetings of stockholders shall be held for 
the election of directors, the directors cannot by a 
change in by-laws so change the time of holding 
the annual election as to have the effect of contin¬ 
uing themselves in office, against the will of the ma¬ 
jority of stockholders;^** and this is true even 
where the governing statute confers all the power 
of the corporation upon the directors, except the 
power to increase its capital st(»ck.'^''^ Under appro¬ 
priate statutory provisions, however, the stockhold- 

"I’rovislon that th«*re ahull he a 
moetins every year for the elevtion 
of ofllrtTS confers upon the stock¬ 
holders a valuable ripht, of which 
they cannot be deprived by corpo¬ 
rate ofllcers.”—Albert *K. Touchet, 

Inc., V. Touchet, supra. 

Kew posltloiui 

A statuloiy provision for the elec¬ 
tion of directors ut the annual nicet- 
Inff doe.M not preclude the election of 
directors to till newly created posi¬ 
tions at the special meeting creatinn 
such positions 

Conn.—(lold lUufC Min., etc., Corp. v. 

Whitlock. fiS A. 175, 75 Conn. 660 
Del.—Moon V. Moon Motor Cur Co., 

151 A. 29S. 17 DeiCh. 176. 
e?. Ala—Walsh v. State, 74 So. 45, 

190 Al«. 123. 

14a C.J. p 52 note 65. 

68. N.Y.—l*eo. v Cummings. 72 N.Y. 

433—Vandeburgh v. liroudway Un¬ 
derground Connecting H. Co., 29 
Hun 348. 

69. N.J.—Johnston v. Jones, 23 N.J. 

E<q. 216. 


ers may, by altering the by-laws, change the date 
fixed therein for the annual meeting so as to author¬ 
ize the election of additional directors on the chang¬ 
ed datc.*^® After the time for giving proper notice 
of the annual meeting has passed, the calling of a 
meeting to take place on a date later than that des¬ 
ignated in the by-law'S docs not constitute an in¬ 
valid change of the by-laws in that respect.*^ 

An election of directors before the filing of the 
articles of association in the recorder’s office, as re¬ 
quired by the statute under which the corporation 
was organized, is valid."^® 

Where the statute authorizes the election of a 
board of directors, a scheme of organization w^hich 
dispenses with it until a large proportion of the pro¬ 
posed w^orks are completed may be regarded as a 
fraud upon dissenting shareholders, such as will de¬ 
mand and receive relief in equity.'^® 

Hour of cicctiofi. A meeting for the election of 
directors which was called to order and organized 
prior to the hour named in the notice is irregular 
and void as to such stockholders as did not partici¬ 
pate therein but, w'herc by-laws provide for elec¬ 
tion of officers between certain hours, members par¬ 
ticipating therein arc estopped to complain that it 
was held after the hours stipulated.®^ 

(2) Failure to Hold When Required 

If the annual meeting is not held when required, the 
directors must call a meeting within a reasonable time; 
a statute providing that they must do so within a stated 
period does not invalidate an election held thereafter, 
but gives the stockholders a right to compel an election 
after such period. Under a statute giving a court power 

Ala—Walsh \. State. 74 So. 45, 
190 Ala. 123. 

14a C.J. p 62 note 78. 

Holding over generally see infra f 
734 

Tenure of officers and agent.s gen¬ 
erally see infra S 732. 

75. Ala.—Nathan v. Tompkins, 2 So. 
747, 82 Ala. 437. 

76. Conn—Cold Bluff Mm., etc. 
Corn V. Whilloek, 55 A. 175, 76 
Conn. 660. 

77. T>el.—In re Tonopah ITnited Wa¬ 
ter Co, 139 A 762, 16 Del.t'h 26. 

78. Ind.—Covington. etc.. I'lank- 
Road Co. \. Moore, 3 Ind. 510. 

79. 311—Terwilliger v. Oreat West¬ 
ern Tel. Co., 59 in 249 

14a C J. P 63 note 86. 

80. XY—l*eo V. Albany, etc.. R. 
C'o, 3 Bans 308, .»>,'> Rarb 344. 7 
Abb TT..N.S., 265. 38 llow.rr. 228, 
affirmed 67 N.Y. 161 

81. (Ja.—Hussey v. Uallagher, €1 
Ga. 86. 


7a N.H.—ITuglies v. Parker, 19 N H. 
181. 

14a C.J. p 53 note 84. 

7X. Mass—Boston Aeid Mfg Co, v. 
Moring, 15 Gray 211. 

72. Ala.—Walsh v. State, 74 So. 45, 
199 Ala. 123. 

Blectlon ordered by court 

(1) Such fact does not prevent the 
court from ordering the election to 
be held on the application of a per- 
.son who is the holder on the books of 
the corporation where the court in 
which the litigation exists expressl> 
authorizes him to make such an ap¬ 
plication and to vote the shares of 
stock at the election,—In re Jack- 
son, 81 A. 002. 9 I>elCh. 279. 

(2) ICffect of failure to hold elec¬ 
tion when required generally see in¬ 
fra subdivision a (2) of this section. 

73. Mass.—Albert K Touchet, Inc., 
V. Touchet, 163 N.E. 184, 264 Mass. 
490 

N.J.—Camden, etc , R. Co. v. Elkins, 
37 N.J.Kq 273. 
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74. 
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summarily to order an election where none hae been 
held when required, the court may order the directors to 
hold it, or may appoint a matter to conduct it. 

Independently of statutory provision with respect 
to such contingency, where the annual meeting of 
stockholders is not held on. the date prescribed by 
statute or by-law, it becomes the duty of the direc¬ 
tors to call the meeting for election within a rea¬ 
sonable time,82* particularly where demand therefor 
is made on the directors by stockholders and, al¬ 
though there is authority to the contrary,®^ it has 
been held that a meeting so called becomes the an¬ 
nual meeting of stockholders required to be held by 
statute or by-laws.86 A statute providing that 
where the election is not held on the appointed day 
it shall be the duty of the president and directors to 
cause an election to be held within a certain period 
of time thereafter does not invalidate an election 
held after such period,^® since’ such a provision is 
merely directory,87 but gives the stockholders the 
right to compel an election after such period.88 
Such a provision does not apply to the first election 
before there is a president or directors to fix upon 
and give notice of the election.82 

Where a statute provides that a court or judge 
may, on the application of a stockholder or a certain 
percentage of the stockholders, summarily order an 
election to be held if none has been held on the day 
designated by the by-laws, the court may order the 
directors to hold an election meeting,or may ap¬ 
point a master to conduct such election in the first- 


instance without a prior attempt to hold an election 
through the incumbent officers however, the 
court will not order an election where it appears 
that a valid one has in fact been held on the day 
designated or on some date prior to the applica¬ 
tion,82 even though it appears that since such elec¬ 
tion shares voted have been judicially canceled.82 

(3) Adjournment and Postponement 

Directors may bo elected at an adjourned annual 
meeting. An adjournment or postponement must be In 
good faith and on proper grounds, and a meeting regular¬ 
ly convened for election may be adjourned only by the 
act of the meeting Itself. A proper adjournment, not 
set aside, precludes any faction from conducting a meet¬ 
ing and proceeding with the election. 

Directors may legally be elected at an adjourned 
annual meeting and it is no objection to the le¬ 
gality of the election that an adjournment was had 
during the process of balloting.®^ However, after 
a stockholders' meeting for the election of directors 
has been regularly convened, it cannot be adjourned 
except by the act of the meeting itself and the 
adjournment must be in good faith.87 An ad¬ 
journed meeting is not valid where its purpose is 
to prevent some of the stockholders from exercising 
their legal rights to elect other directors ;88 and an 
election will not be postponed on the ground that 
the corporate officers have, until a few days prior 
thereto, kept its stock list from a stockholder wdio 
wished to see it for the purpose of consulting with 


82. Ala.—Walsh v. State, 74 So. 46, 
199 Ala 123. 

Nev.—State v. Wright, 10 Nev. 167— 
State V. Lady Bryan Min. Co., 4 
Nev. 400. 

Mandamus to compel calling of meet¬ 
ing see the C.J.S. title Mandamus 
I 221, also 38 C.J. p 798 note 64- 
p 799 note 63. 

8a Ala.—Walsh v. State, 74 So. 45, 
199 Ala. 123. 

atb Del.—In re Tonopah United Wa¬ 
ter Co., 139 A. 762, 16 DeLCh. 26. 

86. Ala.—Walsh v. State, 74 So. 45, 
199 Ala. 123. 

Nev.—State v. Wright, 10 Nev. 167. 
14a C.J. p 52 note 75. 

8a N.Y.—Beardsley v. Johnson. 1 
N.Y.S. 608, 49 Hun 607—^Vande- 
burgh V. Broadway Underground 
Connecting It. Co., 29 Hun 348. 

A charter provisloxi allowing an 
election at any time is not repealed 
by such statute.—McNeely v. Wood¬ 
ruff, 13 N.J.Law 352—14a C.J. p 62 
note 67. 

87. N.J.—McNeely v. Woodruff, su¬ 
pra. 

N.Y.—Beardsley v. Johnson. 1 N.Y.S. 
608, 49 Hun 607—'Vandeburgh v. 


Broadway Underground Connecting 
R. Co., 29 Hun 348. 

88. N.J.—McNeely v. Woodruff, 13 
N.J.Law 352. 

89. N.Y.—Walker v. Dovereaux, 4 
Paige 229. 

90. Del.—In re Jackson, 81 A. 992, 
9 Del.Ch. 279. 

91. Del.—In ro Gulla, 114 A. 596. 
13 Del.Ch. 1. 

Judicial intervention to secure fair 
election see infra I 720 a. 

92. Del.—In re Tonopah United Wa¬ 
ter Co., 139 A. 762, 16 Del.Ch. 26— 
Schultz V. Commonwealth Mortg. 
Co., Ch., 107 A. 774. 

Xnequltabla eoaduot of validly 

elected directors In assuming to oust 
majority stockholder and director 
does not. under such a statute, au¬ 
thorize chancellor to order election 
of directors.—In re Tonopah United 
Water Co., 139 A, 762, 16 Del.Ch. 26. 

93. Del.—Schultz v. Commonwealth 
Mortg. Co., Ch., 107 A. 774. 

M. U.S.—In re Hammond, D.C.N.Y., 
139 F. 898. 

95. Me.—Penobscot, etc., R. Co. v. 
Dunn, 39 Me. 587. 
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N.Y.—In re Chenango Mut. Ins. Co., 
19 Wend. 635. 

14a C.J. p 53 note 93. 

96. Cal.—Guaranty Loan Co. v. 
Treadwell, 200 P. 653, 53 Cal.App. 
538. 

14a C.J. p 68 note 94. 

97. Ill.—^Western Cottage Plano, 
etc., Co. V. Burrows, 144 lll.App. 
350—West Side Hospital v. Steele, 
124 lll.App. 534. 

98. Ill.—Western Cottage Piano, 
etc., Co. V. Burrows, 144 lll.App. 
360—West Side Hospital V. Steele, 
124 lll.App. 534. 

14a C.J. p 53 note 96. 

Separate elections by rival factions 
see infra 9 720 a (1). 

Adjounansnt against majority will 
Where an injunction was Issued 
preventing certain stock from being 
voted, and the chairman wrongfully 
construed it as enjoining the hold¬ 
ing of the meeting, and over protest 
of a majority of the stockholders ad¬ 
journed the meeting, the adjournment 
did not prevent the majority stock¬ 
holders from then and there electing 
directors.—Guaranty Loan Co. v. 
Treadwell, 800 P. 663, 63 Cal.App. 638. 
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the stockholders and obtaining proxies,*^® nor is 
postponement justifiable on the ground that the 
treasurer of the commissioners appointed by the 
statute for the organization of the corporation with¬ 
holds from the control of the commissioners the 
funds which have been received, although, they have 
a right to them.i 

After a proper adjournment, even a majority fac¬ 
tion is without authority to conduct a meeting and 
proceed with the election without having properly 
set aside the adjournment but, after the adjourn¬ 
ment of a stockholders' meeting, preferred stock¬ 
holders upon whom the right to elect directors has 
devolved are entitled to remain assembled and to 
elect directors.3 Where at a stockholders’ meeting 
it is agreed to postpone the election until an hour 
agreed upon, and circumstances justify the holders 
of a majority of the stock there represented in be¬ 
lieving that the postponement would be had, an elec¬ 
tion by stockholders holding only a small amount of 
stock in the absence of the other stockholders and 
prior to the time agreed upon is invalid.* 

b. Place 

An election must be held at the place deelgnated by 
statute* by-law, or the notice of election; In the ab¬ 
sence of such designation In the governing Instrument, it 
may be held at a place designated by the board. Ordi¬ 
narily an election may not be held outside the state. 

An election of a board of directors, trustees, or 
managers at a place other than that designated by 
statute,® by-law,® or the notice of election^ is in¬ 
valid. Where the place is not fixed by statute, char¬ 
ter, or by-law, an election held at a place designated 
by the board for the time being® or a place where 

99. Pa.—Com. v. Philadelphia, etc., 

R. Co., 3 Pa.Dist. 115. 

1. N.J.—Hardenburgh v. New 
BrunswMek Farmers*, etc.. Bank, 3 
N.J.Kq. 68. 

2. low'n.—Schmidt v. Pritchard, 112 
N.W. 801, 135 low'a 240. 

Tex.—De Zavala v. Daughters of Re¬ 
public of Tex.as, 124 S.W. 160, 58 
Tex.Civ.App. 19. 

3. Del.—Petroleum Rights Corpora¬ 
tion V. Midland Royalty Corpora¬ 
tion, 167 A. 836. 19 Del.Ch. 334. 

Rights of common and preferred 
slock to elect directors see supra S 
716 b (1). 

4L Ohio.—State v Smalley, 7 Ohio 
Clr.Ct. 400, 4 Ohio Clr.Dec. 653. 

6. N.J.—Miller y. English, 21 N.J. 

Law 317. 

I4a C.J. p 63 note 1. 

Mlooation of principal oftee 

Where a corporation changed Its 
place of business and simultaneously 
sent out notices of the election to 


the company has its office and where elections of 
directors have been held for many years® will be 
upheld. 

Ordinarily no directors de jure can be elected at 
a stockholders’ meeting held outside the state but 
this rule does not, in the absence of an express re¬ 
quirement of the statute under which the corpora¬ 
tion is organized, apply to a corporation not for 
pecuniary profit which is authorized to hold meet¬ 
ings outside of the state composed of delegates 
from constituent associations for the transaction of 
the business of the corporation.il 

§ 719. - Quorum 

In the absence of contrary provision, the assembled 
stockholders, although less than a majority of all stock¬ 
holders, constitute a quorum, and a statute so providing 
prevails over a contrary by-law; but under some statutes 
a majority of all the stock, or of all of a particular class, 
is required. The presence of a quorum may be deter¬ 
mined even after the voting, by the number of votes 
cast. Once a quorum is present and the meeting or¬ 
ganized, an election may be held despite the breaking 
of the quorum by the withdrawal of some stockholders. 

In the absence of provision by statute, charter, or 
by-law as to what proportion of the shares shall 
constitute a quorum, the courts apply the common- 
law rule that such of the stockholders as actually 
assemble at a properly convened meeting constitute 
a quorum for the transaction of business and may 
proceed to hold a valid election of directors,i® even 
though the stockholders assembled are less than 
a majority of the whole numbcr.i® Where this rule 
is confirmed by statute,!* a by-law which is incon¬ 
sistent therewith is voidi® or at least inapplicable.!® 
However, under some statutes, in order to elect di- 

Tex.—Franco-Texan Land Co. v. 

Laiglr, 59 Tox. 339. 

Place of holding meetings generally 
see supra § 541. 

11. 111.—Peo. V. Grant, 119 N.E. 344, 
283 Ill. 391, overruling Peo. v. 
Iloyne, 182 Ill.App. 42, which was 
reversed on other grounds 104 N. 
E. 255, 262 Ill. 82. 

12. Ky—Gilchrist v. Collopy, 82 S. 
W. 1018, 119 Ky. 110, 26 Ky L. 1003. 

Quorum generally see § 546 supra. 

13. U.S.—Eagle Iron Co. v. Colyar, 
Ala,, 156 F. 954, 87 C.C A. 388. 

Ky.—c;ilchrist v. Collopy, 82 S.W. 
1018, 119 Ky. 110, 26 Ky L. 1003. 

14. N.Y.—Ashcroft v. Hammond, 
116 N.YS. 362. 132 App.Div. 3, re¬ 
versed on other grounds 90 N.E. 
1117, 197 N.Y. 488. 

16. Md—Darrin v. Hoff, 58 A. 196. 
99 Md. 491. 

16. N.Y.—Matter of Rapid-Transit 
Ferry Co., 44 N.Y.S. 639, 15 App. 
Div. 530. modifying 43 N.Y.S. 538, 
19 Misc. 409. 


take place at the changed location, 
the fact that a certifleate of such 
change, mailed to the secretary of 
state, was not received, filed, or re¬ 
corded by him until nine days be¬ 
fore the election did not violate the 
statute requiring the election to be 
held at the corporation's principal 
office and, no interested party being 
misled or prejudiced, did not invali¬ 
date the election.—In re Zenltherm 
Co., 113 A. 327, 96 N.J.Law 297. 

6. Minn.—Hodgson v. Duluth, etc., 
R. Co., 49 N.W. 197, 46 Minn. 454. 

7. Pa.—Brown v. Electric Min. 
Mach. Co.. 22 Pitlsb.Leg.J..N.S., 
343. 

& U.S.—Corbett v. Woodward, C.C. 

Or., 6 F.Cas.No.3,223, 5 Sawy. 4(>3. 
Po.—Commonwealth v. Smith, 45 Pa. 
59. 

9. N.Y.—^Unlon Nat. Bank v. Scott, 
66 N.Y.S. 146. 63 App.Div. 66. 

IOl Minn.—Hodgson v. Duluth, etc., 
R. Co., 49 N.W. 197, 46 Minn. 454. 
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rectors there must be present in person or by proxy 
a majority of ail the stock issucd^^ or a majority of 
the particular class of stock entitled to elect, al¬ 
though constituting less than a majority of the en¬ 
tire stock.18 Stock which cannot be voted cannot 
be counted for quorum purposes at an election of 
directors.^® 

In the absence of contrary provisions, the pres¬ 
ence of a quorum need not be determined before the 
voting, but may be disclosed by the number of votes 
cast.20 

Breaking of quorum. Where a quorum is present 
and the meeting is legally organized, the election 
may be held although part of the stockholders with¬ 
draw for the purpose^i or with the result22 of 
breaking the quorum, or refuse to submit their 
proxies for inspection but where the meeting 
has been adjourned, even though illegally, a quorum 
must be present before a new meeting may be had 
and the election held.^^ 

§ 720. - - Conduct and Result of Election 

a. In general 

b. Right to vote 
' c. Inspectors 

d. Nomination and voting 

c. Number required to elect 

f. Acceptance, rejection, and counting of 
votes 


a. In General 

(1) By corporation 

(2) By court of equity 

(1) By Corporation 

An election fa\r\y conducted will not be set aside 
for mere irregularities not affecting the result, but a 
fraudulent or illegal election may be set aside without 
any further showing. An election Is binding until its 
validity is properly attacked. 

In the absence of express regulation by statute 
or by-law, the conduct of elections of directors is 
controlled largely by accepted usage and common 
practice, subject to the fundamental rule that all 
who are entitled to take part shall be treated with 
fairness and good faith.25 Accordingly, while an 
election conducted fraudulently-® or contrary to 
law27 c.innot create directors de jure, and may be 
set aside without any further showing,2® ordinarily 
an election regularly called and fairly conducted 
will not be disturbed.29 An act regulating the man¬ 
ner of holding elections of the directors of a cor¬ 
poration, and the voting thereat, is not in the na¬ 
ture of a contract with the stockholders.^® 

Until the validity of an election is attacked, it 
should be considered as binding and as jilacing the 
directors elected in control.^i The legality of one 
election cannot be questioned for any vice or irreg¬ 
ularity in a prior one which was not questioned dur¬ 
ing the term for which the election was had;22 nor 


17. N.C.—Bridpers v. Staton, 68 S.E. 
892, 150 N.C. 216. 

la Va.—Kemp v. Levlngor, 174 S. 

E. 820, 162 Va. 685. 

19. Del.—Italo Petroleum Corpora¬ 
tion of America v. Producers' Oil 
Corporation of America, 174 A. 276, 
20 DeLCh. 283. 

Sa Del.—In ro Gulla, 115 A. 317, 13 
Del.Ch. 23. 

m. Del.—Duffy v. Loft, Inc., 152 A. 
849, 17 Del.Ch. 376, affirming 151 A. 
223, 17 Del.Ch. 140. 

Pa.—Com. V. Vandegrift, 81 A. 153, 
282 Pa. 63. 26 L.R.A.,N.S., 45, Ann. 
Cas.l912C 1267. 

“If the withdrawing stockholders 
are animated by a purpose solely to 
destroy the meeting by breaking a 
quorum because of whim, caprice or 
chagrin, the law will consider their 
action as unavailing and will permit 
the meeting to proceed ”—Dexter v. 
Columbia Baking Co., 145 A. 115, 117, 
16 Del.Ch. 263. 

22. Del.—In re Gullu, 115 A. 317, 13 
Del.Ch. 23. 

Setenniaation of amount of stock 
“present” 

(1) Where a number of persons 
present at the meeting withdraw be¬ 
cause of riot and disorder before the 


presence of a quorum is estnbll.shod 
and before the vote is taken, and the 
votes cast constitute less than a 
quorum, it must be shown that the 
shares represented by those who left, 
added to those voted, would have 
made a quorum; and the court will 
not determine this to have been so 
upon mere speculation, or upon an 
affidavit that certain of those who 
left the meeting had represented that 
they would have a eertain amount of 
stock present.—In re Gulla, 115 A. 
317, 13 DeLCh. 23. 

(2) A stockholder, present at a 
meeting for election of directors sole¬ 
ly for purpose of protesting against 
Its legality, and who, because of 
persistency of his protest, was eject¬ 
ed before any voles wore received, 
held not present at meeting in sense 
that his stock and proxies held by 
him could be counted in determining 
whether a quorum was present.— 
Leamy v. Sinaloa Exploration & De¬ 
velopment Co., 130 A. 282, 15 Del.Ch. 

28. 

23. Del.—T>uffy v. Loft, Inc., 152 A. 

849, 17 Del.Ch. 376, affirming 151 A. 

223, 17 DeLCh. 140. 

24b N.C.—Bridgers v. Staton, 63 S. 

E. 892, 160 N.C. 216. 
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25. N'.Y.—Young v. Jebhett, 211 N. 
Y.S. 61, 213 App.Div. 774. 

26. Md.—Triesler v. Wilson, 42 A. 
926, 89 Md. 169. 

N.J.—-Johnston v. Jones, 28 N.J.Eq. 
216. 

27. N.J —Johnston v. Jones, supra. 

28. N Y.—In re Green Bus Lines. 2 
N.Y.S.2d 556, 166 Misc. 800. 

Actions and proceedings to determine 
vnlldlly of elections generally see 
8 725 infra. 

29. Or.—Stanley v. Luse, 68 P, 76, 
36 Or. 26. 

The prosenoo of noBmombom at 

the meeting will not render an elei- 
tion held at such meeting invalid if 
they did not vote. 

Hawaii. — United Chinese Soc, v. Tee 
Mun Wai, 22 Hawaii 604. 

N.V.—'Madison Ave. Baptist Church 
v. Oliver St. Baptist Church, 28 N. 
Y.Super. 649 mem, 2 Abl).Pr.,N.S.. 
254. 

30. Pa.—Com. v. Llntsman, 6 Plttsb. 
Leg.J.,N.S., 122. 

31. Mo.—Helm v. Talmadge, App., 
40 S.W.2d 496. 

Collateral attack on title of de fac¬ 
to ofllccrB see infra 8 739. 

32. Pa.—Com. v. Smith, 45 Pa. 69. 
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can a lcg:al election be eflfectually declared illegal 
by a mere subsequent resolution, not constituting a 

rcconsideration.33 

Irregularities. Merc irregularities arc not 
grounds for avoiding an election,3^ unless the irreg¬ 
ularity is in some essential particular3^ such as 
would, if corrected, produce a dilTerent result ;36 
and, where it will not prejudice the rights of others, 
mistakes may be corrected before the final vote is 

announced.37 

Separate elections by rival factions. An election 
of directors by persons representing a majority of 
the stock at a meeting regularly organized at the 
appointed time and place will be upheld as against 
an election by a separate faction at a separate and 
unofficial mecting.38 The circumstances under 
which separate elections are held by two factions 
may be such that neither election will be upheld33 
or such that the court will consider the votes cast 
at both elections.^® 

(2) By Court of Equity 

A court of equity may, on a ihowing of good reason, 
appoint a master to conduct and supervise an election of 
directors, when it appears that a fair election cannot 
otherwise be had. Such a court cannot make directions 
contrary to statute and public policy with respect to the 
conduct of such election. 

Apart from the statutory power of courts to or¬ 


der an election held where the corporation has fail¬ 
ed to hold one when required, considered supra § 
718 a (2), a court of equity has jurisdiction to ap¬ 
point a master to conduct and siqiervise an elec¬ 
tion of corporation directors, which will be exer¬ 
cised whenever it ajqiears that a fair and honest 
election cannot otherwise be had on account of 
fraud or other unlawful conduct on the part of a 
portion of the stockholders and this is so even 
though all questions relating to the right of stock¬ 
holders to vote have not been previously determin¬ 
ed by the court, and the master, in performing his 
duties, may be compelled incidentally to pass on 
such right.^3 Good and sufficient reasons for the 
appointment must be show n.^ 3 Where an equity 
rule provides for the discontinuance of the office of 
master in chancery except in proceedings where de¬ 
crees or interlocutory orders are to be executed, a 
master cannot be appointed to conduct a corporate 
election where there is no decree ordering the elec¬ 
tion.^* An injunction against the holding of an 
election except under the supervision of the court 
renders void an election by a minority of the stock¬ 
holders who were not individually served with the 
injunction.^® 

The master is not bound by the corporate registers 
in determining who has the right to vote, especially 
where the power to go behind such registers is ex¬ 
pressly conferred by the order appointing him.*® 


33. Vt‘-■Clark v. Wild, 81 A. 536, 
88 Vt. 212. Ann.rfis.l914C 661. 

34. Or.—Rtnto v. Smith, 14 P. 814, 
15 P. 137, 386, 15 Or. 98. 

14a C.J. p .54 note 19 
But where there wero many Ir- 
rapTularities, .^ome of them constitut¬ 
ing violations <»f mandatory provi¬ 
sions, it was said, by w'ay of dic¬ 
tum, to bo doubtful whether a legal 
election had been held.—Rockwood 
Water Co. v. Wolf. 33 T'aDist. & Co. 
115, 9 Somerset Co Leg.J. 68. 
Pailura to prsparo voting list ssa- 
sonnbly 

A statutory provision requiring the 
list of stockholders entitled to \otc 
at the ensuing election to be made 
out at least ten days before the 
election Is directory only, and the 
mere fact that It W’as not made out 
for the prescribed time in advance of 
the election, and wns not signed by 
the secretary until the opening of the 
meeting and simultaneously there¬ 
with, does not render the election 
void.—In re Zenitherm Co., 113 A. 
827. 95 N.J.Law 297. 

35. Mo.—Stale v. McClann, 64 Mo. 
App. 225. 

Nev.—State v. Petineli, 10 Nev. .141. 

36. N.Y.—In re Green Bus Lines, 2 
K.T.S.2d 556, 166 Misc. 800. 


37. N.T.—Young v Jebbett, 211 N. 
Y3. 61, 213 App.Pi\. 774. 

38. Pa—.Tenkins v. Baxter, 28 A. 
682, 160 Pa. 199. 

14a C.J. p 54 note 24. 

39. N.Y.—In re Bogart, 213 N.Y S 
137, 215 AppDiv. 45. 

14a C.J. p 54 note 25. 

40. Del.—Gow v. Consolidated Cop- 
permines Corporation, 165 A. 136, 
3 9 Del.Ch. 172. 

N.J.—In re Kleclion of Directors of 
Cedar Grove Cemetery Co., 39 A. 
1024, 61 N.J.Law 422. 

14a C.J. p 54 note 26. 

41. Pa.—Rockwood Water Co. v. 
Wolf, 33 Pa.Dist. & Co. 115, 9 Som¬ 
erset Log.Reg. 63. 

14a C.J. p 64 note 28. 

CoBUmubtion of master’s report; is¬ 
sues 

The litness of candidates and mer¬ 
its of contending factions will not be 
considered by court in passing on 
validity of election conducted by 
master in chancery, on objections to 
confirming his report.—In re Gulin, 
115 A. 317, 13 Del.Ch. 23. 

48. Pa.—Deal v. Krle Coal, etc., Co., 
93 A. 829, 248 Pa. 48. 92 A. 701, 246 
Pa. 562. 


43. N.J.—Bachc v. Central Leather 
Co.. 81 A. 571. 78 N.JEq. 484. 

Pa —Dick V. Lehigh Valley R Co., 4 
I*a Dlst. 66. 

*‘On a proper bill of complaint by 
stockholders, supported by satisfac¬ 
tory evidence, [the court will] order 
a new’’ election to he held and appoint 
a master to conduct the same.”—- 
Rockwood Water Co. v. Wolf. 33 Pa. 
Dist. & Co. 115, 123, 9 Somenset Leg. 
Reg. 63. 

Bmployees as Inspectors 

It is not ground to appoint master 
to supervise corporate election that 
inspectors appointed are employees 
of company, subject to direction of 
Its officers and without independent 
Judgment of their ow'n in deciding on 
admission or rejection of \otes. since 
duties of inspectors are merely min¬ 
isterial.—Boche V. Central Leather 
Co., 81 A. 671, 78 N.J Eq. 484. 

44. Pa.—Yetter v. Delaware Valley 
R. Co., 56 A. 67. 296 Pa. 485. 

45. Pa.—Deal v. Erie Coal, etc., Co., 
93 A. 829, 21S I'a. 48. 

46. IT S.—Bartlett v. Gales, C.C. 
Colo.. 118 Fed 66. 

Pa.—Tunis v. Ilcstonville, etc., Pass. 
R. Co.. 24 A. 88.,149 Pa. 70. 16 L.R. 
A. 665—Anderson v. Eltonhead, 26 
Wkly.N.C. 95. 
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rectors there must be present in person or by proxy 
a majority of all the stock issued^'^ or a majority of 
the particular class of stock entitled to elect, al¬ 
though constituting less than a majority of the en¬ 
tire stock.IS Stock which cannot be voted cannot 
be counted for quorum purposes at an election of 
directors.^® 

In the absence of contrary provisions, the pres¬ 
ence of a quorum need not be determined before the 
voting, but may be disclosed by the number of votes 
cast.20 

Breaking of quorum. Where a quorum is present 
and the meeting is legally organized, the election 
may be held although part of the stockholders with¬ 
draw for the purposo^l or with the result22 of 
breaking the quorum, or refuse to submit their 
proxies for inspection ;23 but where the meeting 
has been adjourned, even though illegally, a quorum 
must be present before a new meeting may be had 
and the election hcld.^^ 

§ 720. - Conduct and Result of Election 

a. In general 

b. Right to vote 
' c. Inspectors 

d. Nomination and voting 

c. Number required to elect 

f. Acceptance, rejection, and counting of 
votes 


a. In General 

(1) By corporation 

(2) By court of equity 

(1) By Corporation 

An election fairly conducted will not be eet aside 
for mere irregularities not affecting the result, but a 
fraudulent or illegal election may be set aside without 
any further showing. An election Is binding until Its 
validity Is properly attacked. 

In the absence of express regulation by statute 
or by-law, the conduct of elections of directors is 
controlled largely by accepted usage and common 
practice, subject to the fundamental rule that all 
who are entitled to take jiart shall be treated with 
fairness and good faith.25 Accordingly, while an 
election conducted fraudulently-® or contrary to 
iaw27 cannot create directors dc jure, and may be 
set aside without any further showing,2® ordinarily 
an election regularly called and fairly conducted 
will not be disturbcd.29 An act regulating the man¬ 
ner of holding elections of the directors of a cor¬ 
poration, and the voting thereat, is not in the na¬ 
ture of a contract with the stockholders.®® 

Until the validity of an election is attacked, it 
should be considered as binding and as placing the 
directors elected in control.®^ The legality of one 
election cannot be questioned for any vice or irreg¬ 
ularity in a prior one which was not questioned dur¬ 
ing the term for which the election was had;®® nor 


17. NC.—^Brldffer.s v. Staton, 68 S.E. 
892, 160 N.C. 216. 

la Va.—^Kemp v. Levlnger, 174 S, 
K 820, 162 Va. 685. 

19. Del.—Italo Petroleum Corpora¬ 
tion of America v. Producers* Oil 
Corporation of America, 174 A. 276, 
20 Del.Ch. 283. 

aa Del.—In re Gulla, 115 A. 317, 13 
Del.Ch. 23. 

ai. Del.—Duffy v. Doft, Inc., 162 A. 
849, 17 Del.Ch. 376. afllrming 151 A. 
228, 17 Del.Ch. 140. 

Pa.—Com. V. Vandegrift, 81 A. 153, 
282 Pa. 63, 26 L.R.A..N.S., 45, Ann. 
Cas.l912C 1267. 

**If the withdrawing stockholders 
are animated by a purpose solely to 
destroy the meeting by breaking a 
quorum because of whim, caprice or 
chagrin, the law will consider their 
action as unavailing and will permit 
the meeting to proceed.”—Hexter v. 
Columbia Baking Co., 145 A. 115, 117, 
16 Del.Ch. 263. 

82. Del.—In re Gulla, 115 A. 317, 13 
Del.Ch. 23. 

Determination of amount of stock 
‘*pre8ent’* 

<1) Where a number of persons 
present at the meeting withdraw be¬ 
cause of riot and disorder before the 


presence of a quorum is established 
and before the vote is taken, and the 
votes cast constitute less than a 
quorum, it must be shown that the 
shares represented by those who left, 
added to tho.se voted, would have 
made a quorum; and the court will 
not determine this to have been so 
upon mere speculation, or upon an 
afndavit that certain of those who 
left the meeting had represented that 
they would have a certain amount of 
stock present.—In re Gulla, 115 A. 
317, 13 Del.Ch. 23. 

(2) A stockholder, present at a 
meeting for election of directors sole¬ 
ly for purpose of protesting against 
its legality, and who, because of 
persistency of his protest, was eject¬ 
ed before any votes were received, 
held not present at meeting in sense 
that his stock and proxies held by 
him could be counted in determining 
whether a quorum was present.— 
Leamy v. Sinaloa Exploration & De¬ 
velopment Co., 130 A. 282, 15 Del.Ch. 

28. 

83. Del—Duffy v. Loft, Inc., 152 A. 

849, 17 Del.Ch. 376, affirming 151 A. 

223, 17 DeLCh. 140. 

84 . N.C.—Brldgers v. Staton, 63 S. 

E. 892, 150 N.C. 216. 
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85. N'.Y.—Young v. Jebbett, 211 N. 

Y.S. 61, 213 App Div. 774. 

88. Md.—Triesler v. Wibson, 42 A. 
926, 89 Md. 169. 

N.J.—Johnston v. Jones, 28 N.J.Eq. 
216. 

87. N.J.—Johnston v. Jones, supra. 

88. N.y.—In re Green Bus Lines, 2 
N.YS.2d 556, 166 Misc. 800. 

Actions and proceedings to determine 
validity of elections generally see 
8 725 infra. 

29. Or.—Stanley v. Luse, 68 P. 76, 
36 Or. 26. 

Tbs prssenoo of noBmembsrs at 

the meeting will not render an elec¬ 
tion held at such meeting invalid if 
they did not vote. 

Hawaii.—United Chinese Soc, v. Yee 
Mun Wai. 22 Hawaii 604. 

N.y. —Madison Ave. Baptist Church 
v. Oliver St. Baptist Church, 28 N. 
Y.Super. 649 mem, 2 Abb.rr.,N.S., 
254. 

30. Pa.—Com. v. Lintsman, 6 Pittsb. 
Leg.J.,N.S.. 122. 

31. Mo.—Helm v. Talniudge, App., 
40 S.W.2d 496. 

Collateral attack on title of de fac¬ 
to officers see infra 8 739. 

32. Pa.—Com. v. Smith, 45 Pa. 69. 
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can a legal election be effectually declared illegal 
by a mere subsequent resolution, not constituting a 

rcconsideration.33 

Irregularities, Merc irregularities are not 
grounds for avoiding an election,34 unless the irreg¬ 
ularity is in some essential particular36 such as 
would, if corrected, produce a different result ;33 
and, where it will not prejudice the rights of others, 
mistakes may be corrected before the final vote is 

announced.37 

Separate elections by rival factions. An election 
of directors by persons representing a majority of 
the stock at a meeting regularly organized at the 
appointed time and place will be upheld as against 
an election by a separate faction at a separate and 
unofficial mecting.38 The circumstances under 
which scfiarate elections are held by two factions 
may be such that neither election will be upheld33 
or such that the court will consider the votes cast 

at both elections.40 

(2) By Court of Equity 

A court of equity may, on a showing of good reason, 
appoint a master to conduct and supervise an election of 
directors, when it appears that a fair election cannot 
otherwise be had. Such a court cannot make directions 
contrary to statute and public policy with respect to the 
conduct of such election. 

Apart from the statutory power of courts to or¬ 


der an election held where the corporation has fail¬ 
ed to hold one when required, considered supra § 
718 a (2), a court of equity has jurisdiction to ap¬ 
point a master to conduct and supervise an elec¬ 
tion of corporation directors, which will be exer¬ 
cised whenever it apjxears that a fair and honest 
election cannot otherwise be had on account of 
fraud or other unlawful conduct on the part of a 
portion of the stockholders and this is so even 
though all questions relating to the right of stock¬ 
holders to vote have not l>cen previously determin¬ 
ed by the court, and the master, in performing his 
duties, may be compelled incidentally to pass on 
such right.42 Good and sufficient reasons for the 
appointment must be shown.^3 Where an equity 
rule provides for the discontinuance of the office of 
master in chancery except in proceedings where de¬ 
crees or interlocutory orders are to lie executed, a 
master cannot be appointed to conduct a corporate 
election where there is no decree ordering the clcc- 
tion.44 An injunction against the holding of an 
election except under the supervision of the court 
renders void an election by a minority of the stock¬ 
holders who were not individually served with the 
injunction.^® 

The master is not bound by the corporate registers 
in determining who has the right to vote, especially 
where the power to go behind such registers is ex¬ 
pressly conferred by the order appointing him.43 


33. Vt.—Clark V. Wild. 81 A. 536, 
88 Vt. 212. AnnCftRlfll4C 661. 

34 . Or.—State v. Smith. 14 P. 814, 
15 P. 137, 386, 15 Or. 98. 

14a C J. p 54 note 19. 

But where there were many Ir- 
raprularitie.^, .some of them constitut- 
Ingr violation.? of mandatory provi¬ 
sions, it was said, by way of dic¬ 
tum. to be doubtful whether a legal 
election had been held.—Kockwood 
Water Co. v. Wolf, 33 T*a Dist. & Co. 
115, 9 Somerset Co.L,eg.J. 63. 
Pailura to prepara voting list sea- 
aonably 

A statutory provision requiring the 
list of stockholders entith^d to \ote 
at the ensuing election to be made 
out at least ten days before the 
election Is directory only, and the 
mere fact that it was not made out 
for the prescribed time in advance of 
the election, and was not signed by 
the secretary until the opening of the 
meeting and simultaneously there¬ 
with. does not render the election 
void.—In re Zenitherm Co., 113 A. 
827. 95 N.J.Law 297. 

35. Mo.—Slate v. McCann, 64 Mo. 
App. 225. 

Nev.—State v. Petineli, 10 Nev. .141. 

36. N Y.—In re Green Bus Lines, 2 
N.T.S.2d 556. 166 Misc. 800. 


37. N.Y.—Young v Jebbett, 211 N 
TS. 61, 213 AppDlv. 774. 

38. Pa.—Jenkins v. Baxter, 28 A, 
682. 160 Pn. 199 

11a C.J. p 54 note 24. 

33. N.Y—In re Bogart, 213 N.Y.S 
137. 215 App Piv. 45. 

14a C.J. p 54 note 25 

40. IVI.- Oow V. Consolidated Cop- 
pormlnos Corporation, 165 A. 136, 
19 Del.Ch. 172. 

X.J.—In re Election of Directors of 
Cvdar Grove Cemetery Co., 39 A. 
1024. 61 N.J.Law 422. 

14a C.J. p 54 note 26. 

41. Pa.—Kockwood Water Co v. 
Wolf. 33 I'a.Dist. & Co. 115, 9 Som¬ 
erset Leg.Keg. 63. 

14a C.J. p 54 note 28. 

Coiillrm»tioii of master’s report; is- 

sues 

The illness of candidates and mer¬ 
its of contending factions will not be 
considered by court in passing on 
validity of election conducted by 
master in chancery, on objections to 
confirming his report.—In re Gulin, 
115 A. 317, 13 Del.Ch. 23. 

42> Pa.—Deni v. Eric Coal, etc., Co., 
93 A. 829. 248 Pa. 48, 92 A. 701. 246 
Pa. 652. 


43. N.J—Bache v. Central Leather 
Co.. 81 A. 571, 78 K.J.Eq. 484. 

Pa—Dick V Lehigh Valley R. Co.. 4 
Pa Dist. 56. 

"On a proper bill of complaint by 
stockholders, supported by satisfac¬ 
tory evidence, [the court will] order 
a new' election to be held and appoint 
a master to conduct the same.”— 
Kockw'ood Water (^o. v. Wolf, 33 Pa. 
Dist. & Co. 115, 123, 9 Somerset Leg. 
Reg. 63. 

Employees a« Inspectors 

It is not ground to appoint master 
to supervise corporate election that 
In.spectors appointed are employees 
of company, subject to direction of 
Its officers and without Independent 
Judgment of their ow’n in deciding on 
admission or rejection of voles, since 
duties of inspectors are merely min¬ 
isterial—Ba<-he v. Central Leather 
Co.. 81 A. 671, 78 N.J Kq. 484. 

44b Pa.—Yetter v. Delaware Valley 
R. Co.. 56 A. 67, 206 i»a. 486. 

45b Pa.--Deal v. Erie Coal, etc., Co.* 
93 A. 829, 248 Pa. 48. 

46. U.S.—Bartlett v. Gates, C.C. 
Colo.. 118 Fed 66. 

Pa.—Tunis v. llestonville, etc.. Pass. 
R. Co.. 24 A. 88. 149 Pa. 70, 15 L.R. 
A. 665—Anderson v. Eltonhead, 26 
Wkly.N.C. 95. 
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A court of equity does not have any inherent gen¬ 
eral or unlimited jurisdiction over corporate t*cc- 
tions; it has only a qualified jurisdiction of supervi¬ 
sion and regulation, and hence it may make no di¬ 
rections, with respect to the conduct of an election, 
which are contrary to absolute statutory provisions 
and public policy.^^ 

b. Bight to Vote 

The right to vote at an election of directors It or¬ 
dinarily incident to ownership of stock, and while a 
stockholder may waive the right, he cannot be deprived 
of it by the legislature or by the corporation unless 
the stock was Issued subject to restrictions, or to dis¬ 
franchisement for stated reasons. 

In the absence of some controlling statutory, char¬ 


ter, or by-law restriction, the right to vote at an 
election of directors is incident to ownership of 
shares of stock,"^^ and in some cases has been held 
to exist by virtue of constitutional or statutory pro¬ 
visions.^® A stockholder may waive this right, as 
by accepting his stock subject to existing and au¬ 
thorized restrictions,but he cannot be deprived of 

it by the legislature^! or the corporation, at least 

where the corporation has no apparent authority to 
place restrictions on the right to vote the stock.®® 

The right to vote stock has been variously held 
to exist in the record owner of the shares,®^ an ac¬ 
tive®® or voting®® trustee, a fiduciary generally,®^ 
a pledgor retaining the voting power,®® and the 
holder of an unrevoked proxy,®® and, under at least 


Determination of right to vote by In¬ 
spectors see Infra subdivision c (3) 
(b) of this section. 

W. Colo.—People v. Burke, 212 P. 

837. 72 Colo. 486, 80 A.L..R. 1085. 
4a Ill.—-Hall V. Woods. 156 N.E. 
268, 325 III. 114—People v. Em- 
merson. 134 N.E. 707, 302 Ill. 300, 
21 A.L.R. 636. 

14a C.J. p 56 note 62—14 C.J. p 898 
note 17 [a]. 

Bight to vote generally see S 548 su¬ 
pra. 

Told transfer of stook leaves title 
and voting power in original ovrners 
and their proxies. 

Ill.—Hall V. Woods, 166 N.E. 268, 325 
Ill. 114. 

N.Y.—In re Mt. Vernon Dye Casting 
Corporation, 216 N.Y.S. 317, 127 
Misc. 169. 

Xf corporation has no power to *ls- 
sne shares of stock, then persons 
elected as its trustees by votes of 
stock which it has assumed to issue 
have no title to office, although gov¬ 
erning statute provides for board of 
trustees, to “be elected at such times 
and in such manner as the said com¬ 
pany shall by its rules and regula¬ 
tions direct,'* and although company, 
acting in the assumed execution of 
the power so granted, established the 
mode of electing by a slock vote.— 
Cooke V. Marshall, 46 A. 447, 196 Pa. 
200, affirming 43 A. 314, 191 Pa. 315. 

49. 111.—Hall V. Woods. 156 N.E. 

258, 326 III. 114—People v. Em- 
merson, 134 N.E. 707, 802 111. 300. 
21 A.L<.B. 636. 

14a C.J. p 56 note 63. 

Minor 

Under provision of constitution of 
Young Women’s Christian Associa¬ 
tion that “any woman who is a mem¬ 
ber in regular standing of an evan¬ 
gelical church may become an active 
member of this association by the 
payment of the sum of one dollar 
knnually/' a minor to whom a mem¬ 
bership card was issued had the 
right to vote at election of board of 


managers In absence of either con¬ 
stitutional or by-law restriction.— 
Bailey v. Young Women's Christian 
Ass'n of Philadelphia, 109 A. 690. 266 
Pa. 256. 

60. Del.—State v. Brooks, 74 A. 37. 
14a C.J. p 66 note 64. 

51. 111.—Hall V. Woods, 156 N.E. 

258. 325 Ill. 114. 

62. Ill.—People V. Emmerson, 134 
NE. 707, 302 Ill. 300, 21 A.L.R. 
636. 

Bofnsal to issiio now stook, where 
transfer of original stock has been 
declared void, cannot deprive original 
owners of stock of their voting pow¬ 
er.—In re Mt. Vernon Dye Casting 
Corporation, 216 N.Y.S. 317, 127 Mlsc. 
169. 

63. Del.—Standard Scale & Supply 
Corporation v. Chappel, 141 A. 191, 
16 Del.Ch. .131, reversing on anoth¬ 
er ground Chappel v. Standard 
Scale & Supply Corporation, 138 A. 
74. 15 Del.Ch. 333. 

64. Pa.—Coolbaugh v. Herman, 70 A. 
830, 221 Pa. 496. 

14a C.J. p 56 note 67. 

Duo rsglstratlott prsvsatsd by oor- 
poratioa 

In proceeding for review of elec¬ 
tion of directors of corporation, pe¬ 
titioner will be regarded as stock¬ 
holder of record entitled to vote if 
registration In its name was delayed 
until within twenty days of election 
so that stock could not be voted.— 
Italo Petroleum Corporation of Amer¬ 
ica V. Producers' Oil Corporation of 
America, 174 A. 276, 20 Del.Ch. 283. 
Ba&sflolal ownsrship la aaothor 
(1) Where statute requires voter 
to be bona flde stockholder, one is 
not entitled to vote stock in which 
he has never had any Interest, but 
which is registered in his name for 
purpose of enabling real owner to 
avoid statutory liabilities.—Smith v. 
San Francisco, etc., R. Co., 47 P. 682, 
115 Cal. 584, 56 Am.S.R. 119, 35 L.R. 
A. 309. 


(2) On the other hand, where stat¬ 
ute confers right to vote on stock¬ 
holders generally without limitation, 
a person whose name appears with¬ 
out quailfleation on share register as 
a holder of shares has a right to 
vote In respect to such shares, re¬ 
gardless of whether or not he is ben¬ 
eficial owner.—Thompson v. Blalsdell, 
N.J.Sup., 107 A. 405, 93 N.J.Law 31. 
Stock Icdircr as oonclusivs etridcnca 
Since legislature cannot deprive 
stockholder of his right to vote at 
elections of directors, law making 
stock ledger the only evidence of 
right to vote creates only a prima fa¬ 
cie, but not a conclusive, right.— 
Hall V. Woods. 156 N.E. 258, 325 Ill. 
114. 

55. Pa.—Coolbaugh v. Herman, 70 
A. 830, 221 Pa. 496. 

69. Del.—Cans v. Delaware Termin¬ 
al Corporation, Ch., 2 A.2d 154— 
In re Chilson. 168 A. 82, 19 Del.Ch. 
398. 

Toldsblc voting trust agreement 

Where agreement under which 
stock is to be voted by trustees is 
voidable and has been avoided, court 
may restrain trustees from voting 
stock on allegations that It is their 
purpose to vote it in particular way 
and that olTect of vote will be to con¬ 
trol election of directors.—Moses v. 
Tompkins, 4 So. 763, 84 Ala. 6l3. 

67. Del.—Cans v. Delaware Termi¬ 
nal Corporation, 2 A.2d 154—In re 
Chilson. 168 A. 82. 19 Del.Ch. 398 — 
Oow v. Consolidated Copperniines 
Corp., 166 A. 136, 19 Del.Ch. 172. 

68. Del.—Italo Petroleum Corpora¬ 
tion of America v. Producers’ Oil 
Corporation of America, 174 A. 276, 
20 DeLCh. 283—In re Chilson, 168 
A. 82, 19 Del.Ch. 398. 

69. Del.—In re Chilson, supra. 
Bevooation by sale of stook 

Even though sale of stock operates 
as technical revocation of existing 
proxy, yet it is not necessary to exe¬ 
cute a new one where both vendor 
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one statute, in none other.*® A pledgee has been 
held not entitled to vote the stock pledged,*1 ex¬ 
cept under statutes granting him such right.*^ 

A stockholder does not lose his right to vote for 
directors by giving an option to purchase the 
shares,®* or by entering into ap agreement in the 
nature of a conditional sale thereof whereby he 
retains all the incidents of ownership except the 
right'to encumber;*^ nor can he be deprived there¬ 
of by reason of the opinion of other stockholders or 
of the present directors that he intends to exercise 
it for purposes detrimental to the corporation;®* 
and an election will be declared invalid where a nu¬ 
merical majority representing a minority of the le¬ 
gal votes adopt rules relating to voting by proxy in 
violation of the charter and by-laws, and thereby 
work the virtual disfranchisement of a numerical 
minority of the members present, who represent a 
majority of the votes.®* On the other hand, under 
applicable statutes disfranchisement may result from 
delinquency in the payment of assessments,*7 or, as 
to both the transferor and the transferee, from a 
transfer of the stock within a certain number of 
days prior to the election.®* A vote on certain stock 
should be rejected where it is owned by two persons 
jointly, who disagree as to the vote to be cast on 
the shares,®* or where different proxies have been 
given and it cannot be determined from the proxies 
themselves or from the testimony of persons pres¬ 
ent which has been revoked.*^® Votes of persons 

and purchaser are content with con¬ 
trol of votinf? power as shown by 
transfer books and proxy,—Thomp¬ 
son V. Hlaisdell. 107 A. 406, 93 N.J. 

L*aw 31. 

€0, Del.—In re Chilson. 168 A. 82. 

19 DelCh. 898. 

61. U.S.—Corney v. Saltzman, C.C.A. 

N.Y.. 22 F.2d 268. 

62. Cal.—Michaels v. Pacific Soft 
Water Laundry. 286 P. 172, 104 Cal. 

App. 366, rehearinff denied 286 P. 

1071, 104 Cnl.App. 366. 

Va.—Seward v. American Hardware 
Co.. 171 S.E. 660, 161 Va. 610. 

63. N.y.—In re Newcomb. 18 N.Y.S. 

16. 

64. U.S.—Michieran Garagre & Ac<*es- 
sory Co. v. Drury, C.C.A.Mioh.. 31 
F.2d 434. 

65. Ala.—Walsh v. State, 74 So. 45. 

N.J.—Camden, etc.. R. Co. v. Elkins. 

37 N.J Eq. 273. * 

66 . DC.—Walker v. Johnson. 17 
App.D.C. 144. 

67. Or.—Umatilla Water Users* As¬ 
soc. v. Irwin, 108 P. 1016, 66 Or.; 

414. 

Applloabillt j to first olootion 

Such a statute is applicable to first 


prima facie entitled to vote are not to be rejected 
on the ground that the ownership of their shares is 
in litigatioii^i or that ar transfer tax has not been 
paid,^2 or that revenue stamps on proxies have not 
been canceled.'^* 

Determination of the right to vote by election in¬ 
spectors is considered infra subdivision c (3) (b) of 
this section, and determination of the right to vote 
at an election conducted and supervised by the 
court, supra subdivision a (2) of this section. 

Stock 07vned by corporation. Stock purchased by 
the corporation to enforce its statutory lien be¬ 
comes treasury stock, and, as such, is not entitled 
to be voted.Where a statute so provides, no 
stock owned by the corporation can be voted either 
directly or indirectly.*^* 

Contributors. A by-law conferring the right to 
vote at an election of trustees or directors on a per¬ 
son who has contributed a certain amount to the 
funds of the corporation would, if valid at all, con¬ 
fer only a personal right which would cease at the 
death of the contributor.^® 

c. Inspectors 

(1) In general 

(2) Eligibility, qualification, and resigna¬ 

tion 

(3) Nature and performance of duties 

281, no Md. 468. 

14a C J. p 66 note 76. 

71. Pa.—Com v. Stevens, 32 A. Ill, 
168 Pa. 582. 

73. Del —In re Election of Directors 
of Associated Automatic Sprinkler 
Co„ 102 A. 787. 

73. N.Y.—Young v. Jebbett. 211 N. 

Y.S. 61, 213 App.Div. 774. 

74u Ala.-—Walsh v. State. 74 So. 45. 
14a C.J. p 56 note 80. 

76b N.J.—Thomas v. International 
Silver Co , 73 A. 833, 72 N.J Eq. 
224—O’(''onnor v. International Sil¬ 
ver Co, 59 A. 321, 68 N J.Eq. 67, 
affirming 62 A. 408. 67 N.J.Eq. 680. 
14a C.J p 56 note 81. 

Vote by subsidiary 

An almost wholly owned subsidia¬ 
ry corporation cannot vote its shares 
of stock in parent corporation, since 
to do BO would constitute indirect 
vote by parent corporation of its 
own stock.—Italo Petroleum Corpo¬ 
ration of America v. I^roducers* Oil 
Corporation of America, 174 A. 276, 
20 Del.Ch. 283. 

76. Fa.—Commonwealth v. Park, 14 
Pa. Co. 481. 


election of directors as well as to 
subsequent ones.—City of Cincinnati 
V. Quc*»n City Telephone Co.. 2 Ohio 
N.P.,N.S.. 349. affirmed 5 Ohio Cir. 
Ct.,N.S., 411, 17 Ohio Cir.Dec. 386. 

68. Del.—Italo Petroleum Corpora¬ 
tion of America v. Producers’ Oil 
Corporation of America, 174 A 276, 
20 Del.Ch. 288—Moon v. Moon Mo¬ 
tor Car Co., 161 A. 298, 17 Del.Ch. 
176. 

14a C.J. p 56 note 69—14 C.J. p 900 
note 46. 

Barly by-l»w lasffsotivs 

A by-law adopted in 1896 requir¬ 
ing transfer books of corporation to 
be closed thirty days before regular 
annua] election of directors did not 
afford basis for proceeding instituted 
In April, 1938, to set aside election 
of director who was unanimously 
elected at stockholders’ meeting held 
in November, 1936.—^Iii re Frltsch, 12 
N.Y.S.2d 84. 

69. N.J.—In re Election of Directors 
of Now Jersey Refrigerating Co., 
121 A. 341. 

N.Y.—Matter of Pioneer Paper Co., 
36 How.Pr. 111. 

7a Md.—Pope v. Whitridge, 73 A. 
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(1) In General 

The pretence of someone authorized to receive bal¬ 
lots or declare the result It essential to a valid election 
of directors. The right to choose such Inspectors vests 
generally In the stockholders; if It it In the directors, a 
quorum is necessary. 

There can be no legal election of directors unless 
some person participating therein is authorized to 
receive the ballots or to declare the result.'^'^ In the 
absence of any other express provisions, such in¬ 
spectors may be selected in any manner provided in 
the by-laws,*^® and the right to make such selection 
vests generally in the stockholders rather than in 
the directors.'^^^ Where such right does vest in the 
directors, it cannot be validly exercised by less than 
a quorum. 

If the inspectors chosen to act at an election re¬ 
fuse or fail to do so, the stockholders may, at the 
meeting, select other inspectors to replace them.^i 
and this is so even where the power to choose in¬ 
spectors vests in the directors, but cannot be ex¬ 
ercised because less than a majority of them are 
present.®^ At least two competent inspectors have 
been held essential to a valid election under partic¬ 
ular statutes®® and by-laws.®^ 

Under a statute providing for the appointment by 
the court, on application of the owners of a certain 
percentage of the stock, of inspectors to receive and 
count the votes, the proceeding contemplated is not 
a civil action by which legal rights may be deter¬ 
mined, such as those arising out of contracts or 
proxies, and the court will decline to make such ap¬ 
pointment where its effect may be to disturb con¬ 
tractual rights without proper legal adjudication.®® 

(2) ' Eligibility, Qualification, and Resignation 
A candidate for dlrectorahlp may act ae Inspector; 


and a statute requiring certain persons as Inspectors ex¬ 
cludes others. Irregularities respecting the oath of In¬ 
spectors do not invalidate the election. Violent inter¬ 
ference with the discharge of his duties Justifies an In¬ 
spector’s resignation. 

The fact that a stockholder is a candidate for the 
office of dircctoi has been held not to disqualify him 
from acting as inspector.®® Where a statute re¬ 
quires elders of a church corporation to act as in¬ 
spectors of election, the appointment of other per¬ 
sons is invalid.®7 

An election is not rendered invalid by reason of 
irregularities in the form, subscription, or filing of 
the oath required of inspectors,®® or by the fact that 
the oath was not in writing.®® 

Where an insj^ector of election for directors is 
violently interfered with in the discharge of his du¬ 
ties, and prevented from issuing a proper certifi¬ 
cate of election, and has reason to fear further vio¬ 
lence if he attempts to continue to discharge his du¬ 
ties in accordance with his view of the law, he is 
justified in refusing to proceed or remain in attend¬ 
ance.®® 

(3) Nature and Performance of Duties 

(a) In general 

(b) Determination of right to vote 
(a) In General 

The duties of Inspectors of election of directors are 
ordinarily ministerial, and by-laws assuming to give 
them Judicial powers are inoperative. Tellers who re¬ 
ject ballots must report ouch fact, and the grounds, 
to the meeting. 

In the absence of statute enlarging their powers, 
the duties of inspectors or judges of election of cor¬ 
poration directors arc purely ministerial,®^ although 


77. Nev.—State v. Pettineli. 10 Nev. 
141. 

7a N.y.—In re Remington Type¬ 
writer Co., 137 N.B. 335. 234 N.Y. 
296, reversing 196 N.Y.S. 309, 203 
App.Div. 65. 

14a C.J. p 55 note 37. 

Selootion by president; time 

Where, before nomination of direc¬ 
tors, president appointed three tell¬ 
ers, one of whom was later nominat¬ 
ed for director, and president then 
named another stockholder as teller 
in his place, subsequent election did 
not violate by-law that president 
should name tellers before election. 
—Haslam v. Carlson, 124 A. 734, 46 
RI. 53. 

79. Ohio.—State v. Merchant, 37 
Ohio St. 251. 

8a N.Y.—-Ex p. Willcocks, 7 Cow. 
402, 17 Am.D. 525. 


81. N.Y.—People v, Albany, etc., R. 
Co.. 1 Lans. 308, 55 Barb. 344, 7 
Abb.Pr.,N.S., 265. 38 How.Pr. 288. 
affirmed 57 N.Y. 161—Matter of 
Wheeler, 2 Abb.Pr..N.S., 361. 

By per capita vote 

Where by-laws provide for filling 
of vacancies in office of inspector by 
•‘meeting,” selection by per capita 
vote of those present at meeting and 
entitled to vote is contemplated.— 
In re Remington Typewriter Co., 137 
N.B. 335, 234 N.Y. 296, reversing 196 
N.Y.S. 309, 203 App.Div. 65. 

88. N.Y.—Matter of Wheeler, 2 Abb. 
Pr.,NS., 361, 364. 

83. N.Y.—In re Remington Type¬ 
writer Co.. 196 N.Y.S. 309, 203 App. 
Div. 65, reversed on other grounds 
137 N.B. 335, 234 N.Y. 296—In re 
Lighthall Mfg. Co., 47 Hun 268. 

84. N.Y.—In re Remington Type¬ 
writer Co., 196 N.Y.S. 309, 203 App. 

44 


Div. 66, reversed on other grounds 
137 N.B. 336, 234 N.Y. 296. 

85. Ohio.—Craig v. Bes.sie Furnace 
Co., 19 Ohio N.P.,N.S.. 545. 

Bo Judgment or appeal is contem¬ 
plated or authorized.—Craig v. Bes¬ 
sie Furnace Co., supra. 

86. N.Y.—-Ex p. Willcocks, 7 Cow. 
402, 17 Am.D. 625. 

87. N.Y.-—People v. Peck, 11 Wend. 
604, 27 Am.D. 104. 

88. N.Y.—Union Nat. Bank v. Scott, 
66 N.Y.S. 146, 53 App.Div. 65. 

14a C.J. p 55 note 44. 

89. N.J.—In re Zenitherm Co., 113 
A. 327, 96 N.J.Uaw 297 

9a Or.—Umatilla Water Users’ As¬ 
soc. V. Irwin, 108 P. 1016, 56 Or. 
414. 

91. Del.—Gow V. Cnnsolidated Cop- 
permines Corporation, 165 A. 136, 
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some discretion resides within the scope of their 
ministry,®2 and by-laws which assume to give ju¬ 
dicial duties to inspectors, or which override, or in 
any way interfere with, a judicial inquiry into the 
regularity of the action of the corporation, are in¬ 
operative.®® It is the duty of tellers who reject cer¬ 
tain ballots to report such fact to the stockholders’ 
meeting, together with the grounds for such rejec¬ 
tion.®^ 

That the inspectors at a stockholders’ election for 
directors advised the stockholders to cumulate their 
votes in favor of one candidate docs not give legal 
cause for setting the election aside.®® 

(b) Determination of Right to Vote 

Inspectors or Judges of election of directors must de¬ 
termine the right to vote, from the stock and transfer 
books, which are conclusive on them, and proper proxies. 
The inspectors’ power to inquire into the right to vote 
ceases when they have accepted the ballots. 

The right to vote in elections of corporation di¬ 
rectors is to be determined by the judges or insjlec¬ 
tors of election®® from the stock and transfer books 
of the corporation®" and the proxies, if any, which 
are in proper form and properly executed.®® The 
books arc conclusive on the inspectors,®® and they 
must reject the vote of all those w'hosc names are 
not on the books.^ Where the use of a new* stock 
book has been enjoined by the court, the inspectors 
are placed in the same position as if it could not be 
found, and they have no right or duty to use a for¬ 
mer stock book in determining challenges.® 

The inspectors have no power to require the cor¬ 
porator or holder of a regular proxy to prove his 
right to vote by his oath, as in the case gf a public 
election, w'hen such right is challenged.® Certainly, 


alter the ballots have been received by them, with¬ 
out challenge or exception, whatever right they 
might previously have had to inquire into the right 
of the voter ceases, and their only remaining duty 
is to count the ballots and return the number of 
votes received and the names of those having the 
highest number.4 

Determination of the right to vote in an election 
corulucted and supervised by the court is considered 
supra subdivision a (2) of this section. 

d. Nomination and Voting 

(1) In general 

(2) Cumulative voting 

(3) Opening and closing of polls 

(4) Votes cast for ineligible candidate 

(ly In General 

Elections of corporation directors are not controlled 
by general election laws, and stockholders should be ac¬ 
corded full liberty in expressing their wishes. A voter’s 
intent must be gathered solely from his ballot, and any 
form may be used if no particular one is prescribed; 
the vote is open rather than secret, and a vote may be 
changed at will until the result is announced. Provisions 
respecting nominations must be complied with. 

Corporate elections arc business affairs not con¬ 
trolled by the laws affecting general elections; and, 
in the absence of special statutory restrictions, the 
stockholders should be accorded the fullest liberty in 
expressing their wishes, and technical matters which 
enter into general elections, controlled and restrict¬ 
ed by special statutes, should be disregarded,® al¬ 
though neither a contract nor a court decree can 
authorize a deviation from a statutory provision, re- 
sjiecting the manner of voting, w hich is mandatory.® 
The intent of a voter must be gathered solely" from 


146, 10 Del.Ch 172, cltlnjr Corpus 
Juris. 

11a C.J. p 65 note 51. 

92 . N.y.— YouriK v. Jobbett, 211 N. 
Y.S. 61, 213 App.Div 774. 

93. N..r.—Barhe v. ConlrRl LiPnthrr 
Co., 81 a: 671, 78 N.J.Eq. 481. 

94 . R.I.—llaslam v. Carlson, 124 A 
734. 46 HI. 53. 

95. (''al.—Tlopton v. Chandlor, 150 
1*. 1012, 27 (^il.App. 59!>, 601. 

14a C.J. p note 54. 

96. N.J.—Eb'valor SupplieR Co v. 
Wylde, 150 A. 347. 106 N.J.Eq. 163. 

14a C.J. p 57 note 85. 

97. Del.—Schultz v. Commonwealth 
Mortp. Co.. 107 A. 774. 

14a C.J. p 67 note 86. 

Evidence of status as stockholder 
Ifenerally see supra $ 476. 

98 . N.J.—Thompson v. Blaisdcll, 107 
A. 406. 


N.Y.—Matter of Cecil, 36 How Pr. 
477. 

Showing of authority to vote 

A ballot cn.st by a person claimlnjr 
to hiue authority from stockholder 
to do so IS invalid w'here his author¬ 
ity does not appear on face of ap- 
polnliiient, and Inspectors are Justi¬ 
fied in rejecting vote.—Haslam v. 
('•arlson. 124 A. 734, 46 111 53. 
XnsuflLcieut grounds for rejection 

(1) That the proxy is not acknowl¬ 
edged or proved by a sub.scnbing 
witiu'ss.—Matter of Cecil, 36 Tlow' IT., 
N Y. 477. 

(2) That date Is omitted in pow’er 
of attorney, which fact excites sus¬ 
picion o-f inspectors.—In re St Da\v- 
rence St€*amhoat Co., 44 N.J.Law 529. 

99. N.Y.—In re Schirmer’s AVill, 248 
N.Y.S. 497, 231 App.Div. 625. 

14a 1\J. p 57 note 89. 

“Officers, In conduclinK an ej<*c- 
tioii, will not look behind the books 
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to ascertain who are the real ow’ners 
of the shares.”—Haskell v. Read, 93 
N.W. 997. 998. 68 Neb 107. 

1. N.J.—In re I^elaw'are “River, etc.. 
R. Co., 68 A. 1104. 76 N.J.Law' 16.3. 

2 . N.Y.—In re Argus Co.. 34 X E. 
388, 138 N.Y. 557. 

3. N.Y.—I’eople v. Kip. 4 Cow'. 382 
note—I’eople v. Til>bets, 4 Cow. .358. 

4. NY—Ilartt v. Harvey. .32 Barb. 
65. 10 Abb.l’r. 321. 19 How IT. 245 
— IVopif* V. AVhitc, 11 Abi» IT. 168. 

14a (-.J. p 57 note 92. 

5. (’’al—Zieralh Combination Drill 
Co. V Croake, 131 P. 335, 21 Cal. 
App. 222. 

6. Colo.—People v. Burke, 212 P. 
837, 72 Colo. 186, 30 A.L.R. 1085. 

7. N.Y.—Loubat v Le Roy, 15 Abb. 
N Cas. 1. reversed on other grounds 
40 Hun 546 

Pa.—Commonwealth v. Blatchford. 
21 I’a.Dist. 463, 456. 
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his ballot a vote should be rejected where there 
is nothing in the ballot to indicate the voter’s choice 
of the persons whose names appear thereon,^ or 
where it is cast for more candidates than the num¬ 
ber of directors to be elected.^® Where the system 
of cumulative voting is used, a failure to note the 
number of votes cast opposite the names of the per¬ 
sons voted for destroys the efficacy of the ballot.^! 

Where no particular form of ballot is prescribed, 
any form which shows the voter’s intent may be 
used,12 and it is the voter’s privilege when he pre¬ 
pares his ballot to write thereon the names of the 
person or persons for whom he votes.13 The writ¬ 
ing in of such names may be regarded as a nomina¬ 
tion and as a ballot, as it is evidence of both.i^ 

The vote at a corporate election is open rather 
than secret and a vote, although actually cast, 
does not become final until the result of the voting 
tes been announced, until which time any vote may 
be changed at the will of the votcr.l® Where a bal¬ 
lot is void and the voter declines an opportunity to 
correct it, he is not entitled to have the election set 
aside and a new one ordered on' the ground of un¬ 
fair treatment.i7 

A mandatory provision in a statute respecting 
nominations must be complied with and nomina¬ 
tions made in compliance with reasonable and nec¬ 
essary provisions of by-laws will be upheld.i^ 
Where, under a voting trust agreement, nominations 
are to be made by a majority of stockholders, they 


may be made by a majority in interest rather than 
in number; in such case the right of a stockholder 
to have certain persons nominated may be waived .20 

Voting unit' Under some statutes, a share of 
stock is the voting unit in an election of directors ,21 
and this is so, in the absence of restrictions or quali¬ 
fications in the certificate of incorporation, whether 
the stock is common or preferred.22 

Voting by delegates. A membership or nonstock 
corporation not organized for profit may make valid 
regulations for the election of directors by a con¬ 
vention of delegates rather than by the votes of the 
members in person or by proxy.*® 

(2) Cumulative Voting 

(a) Nature and exercise 

(b) Change of existing method 

(a) Nature and Exercise 

Cumulative voting for corporation director!, the right 
to which ariaea only under conatitutional or atatutory 
provialona, can be employed only when aeveral peraona 
are to be voted on at the aame time; It enablea a atock- 
holder to diatrlbute hla votea among aa many candidate! 
aa he wiahea. The failure to exerciae the right at a par¬ 
ticular election doea not Invalidate the election If no 
atockholder clalma the right, or preclude ita exerciae at a 
aubaequent election. No notice of Intent to vote cumula¬ 
tively need be given, but the ballot muat ahow auch in¬ 
tent. 

The right of cumulative voting for directors docs 
not exist at common law, it must have been confer¬ 
red, if at all, by an operative constitutional or stat- 


a Del.—standard Scale & Supply 
Corporation v. Chappel, 141 A. 191. 
16 Del.Ch. 331, reversing Chappel 
V. Standard Scale A Supply Corpo¬ 
ration, 138 A. 74, 15 Del.Ch. 333. 

Xf two ballots are east together, 
one for one candidate and other for 
opposing candidate, it is not permis¬ 
sible to allow person voting double 
ballot to prove by his oath for which 
candidate he intended to vote.—Peo¬ 
ple V. Seaman, 5 Den.. N.Y., 409. 

9 . N.T.—People v. Pangburn. 38 N. 
T.S. 217, 3 App.Dlv. 456, reversed 
36 N.Y.S. 656, 14 Misc. 196. 
la Mo.—State V. Thompson, 27 Mo. 
366. 

N.Y.—People v. Loomis, 8 Wend. 396, 
24 Am.D. 33. 

Ohio.—State v. McIntosh, 23 Ohio Cir. 
Ct.,N.S.. 306. 

11. Mo.—In re P. B. Mathiason Mfg. 

Co., 99 S.W. 602, 122 Mo.App. 437. 
Cumulative voting at elections see 
subdivision d (2) of this section, 
infra. 

la. Del.—Chappel v. Standard Scale 
A Supply Corporation, 138 A. 74. 
16 Del.Ch. 333, reversed on other 
grounds, Sm>., Standard Seale & 


Supply Corporation v. Chappel, 141 
A. 191, 16 DeLCh. 331. 

13. Mo.—^In rc P. B. Mathiason Mfg. 
Co., 99 S.W. 502. 122 Mo.App. 437. 

14. R.I.—Wirth V. Fehlberg, 76 A. 
438, 30 R.I. 536. 

Vamo of nominee written in only to 
complete ballot 

Where name of person as nominee 
is written in by voter at direction 
of president to do so in order to com¬ 
plete ballot, it does not indicate his 
choice of that person over one whose 
name is printed on ballot.—People v. 
Pangburn, 38 N.Y.S. 217, 3 App.Div. 
456, reversing 36 N.Y.S. 655, 14 Misc 
195. 

16. Mo.—State v. McQann, 64 Mo. 
App. 226. 

16. Cal.—^Zlerath Combination Drill 
Co. V. Croake, 131 P. 335, 21 Cal. 

^'App. 222. 

Mo.—State V. McCann, 64 Mo.App. 
226. 

14a C.J. p 68 note 8. 

Closing of polls see | 720 d (3) in¬ 
fra. 

17. Mo.—In re P. B. Mathiason Mfg. 
Co., 99 S.W. 602, 122 Mo.App. 487. 
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18. Colo.—People v. Burke, 212 P. 
837, 72 Colo. 486, 30 A.L.lt. 1085. 

19. N.Y.—In re O’Shea, 269 N.Y.S. 
840, 241 App.Div. 699. 

80. Va.—Seward v. American Hard¬ 
ware Co., 171 S.B. 650, 161 Va. 610. 

81. Mo.—In rc P. B Mathiason Mfg 
Co., 99 S.W. 502, 122 Mo App. 437. 

N.Y.—Lord v. U. S. Equitable L- As- 
sur. Soc., 94 N.Y.S. 65, 47 Misc. 187. 
affirmed 96 N.T.8^ 10, 109 App.Div. 
252. 

88 . Ohio.—Keith v. State, 149 N.K. 
866, 113 Ohio St. 491. 

83. Ill.—American Abcrdeen-Angiis 
Breeders' Ass’n v. Fullerton, 156 
N.E. 314, 325 Hi. 323. 

Waiver of ebjeotioas by member 
Under statute creating no limita¬ 
tion on right of membership corpo¬ 
ration to change manner ef election 
of its officers, an election of direc¬ 
tors by delegates as provided by by¬ 
law will not be set aside where ob¬ 
jecting member failed to ottject to, 
drat election held under such by-law. 

I—George v. Holstein-Friesian Ass'n 
of America, 144 N.E. 776, 238 N.Y. 
j618, affirming In re George, 190 N. 
iT.S. 667, 206 App.Div. 234, 
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utory provision.24 However, under various consti¬ 
tutional and statutory provisions, designed for the 
protection of minority stockholders,25 any stock¬ 
holder may at his pleasure vote the number of 
shares owned by him for an entire “ticket,” so to 
speak, that is, for as many persons as there are di¬ 
rectors to be elected, or he may cast for one par¬ 
ticular candidate votes equal to the number of his 
shares multiplied by the number of directors to be 
elected, or he may distribute his votes on the same 
principle among as many candidates for directors as 
he may think fit,2fi provided, according to some au¬ 
thorities, that provision for such voting is made in 
the certificate of incorporation or amendments 
thcreto.27 A constitutional provision of this nature 
may be self-enforcing,28 but, regardless of whether 
or not a particular provision requiring the legisla¬ 
ture to provide for cumulative voting is self-enforc¬ 
ing, a statute in part compliance with the constitu¬ 
tional requirement is not invalid on the ground that 
the legislature has not performed fully the duty im¬ 
posed on it by the constitution.22 

Exercise of power. Cumulative voting can be 
emi)loyed only when several persons are voted on 


at the same time;®® in other words, the power to 
vote cumulatively conferred on a corporate elector 
can be exercised only by allowing him to cast his 
ballot singly, cumulatively, or distributivcly, at one 
time for the election of directors.®^ It is not nec¬ 
essary to the exercise of cumulative voting that 
notice should be given of an intention to do so;®2 
but, where there is nothing in a ballot to indicate 
such a purpose, the person voting it will not be per¬ 
mitted to assert a purpose to cumulate votes.®® 
A statute conferring the right of cumulative voting 
in general terms does not limit the right to a single 
ballot, but permits continued balloting until its futil¬ 
ity is demonstrated.®^ 

When the votes under such a system are cast and 
counted, the validity of the election must be deter¬ 
mined precisely as in all other cases.®® 

The failure of the stockholders to exercise the 
right to vote cumulatively does not invalidate an 
election where no stockholder claimed the right;®® 
nor does the failure to exercise the right preclude 
its exercise at a subsequent election.®^ W'here cu¬ 
mulative voting is not authorized, ballots attempted 


24. N.J.—In re Brophy, 179 A. 128. 
13 N.J.Miec. 462. 

14a CJ. p 68 note 12. 

25. Del.—Haddock v. Vorclone Cor¬ 
poration. 147 A. 255. 17 Del.Ch. 39. 

14a C.J. p 68 note 13. 

26. Ill.—People ex rel. Snapp v. 
Younger, 238 111 App. 502. 

14a C.J. p 58 note 14. 

SToxproflt memliemlilp oorporatioa 
A constitutional provision for cu¬ 
mulation of votes applies only to 
stock corporations and is not violat¬ 
ed by a statute providing a different 
procedure for election of directors of 
nonprofit membership corporations; 
hence the members of such a corpo¬ 
ration are not authorized to cumulate 
their votes.—^American Aberdeen-An¬ 
gus Breeders* Ass'n v. Fullerton. 156 
N.E. 314, 325 Ill. 323. 

27. Del.—Standard Scale A Supply 
Corporation v. Cbappel. 141 A. 191. 
16 Del.Ch. 331, reversing Chappel 
V. Standard Scale & Supply Corpo¬ 
ration. 138 A. 74. 15 Del.Ch. 333. 

N.J.—In re Brophy, 170 A. 128, 13 N. 
J.Misc. 462. 

N.Y.—In re American Fibre Chair 
Seat Corporation, 193 N.E. 253, 265 
N.Y. 416. affirming 272 N.Y.S. 206. 
241 App.Dlv. 532, and reargument 
‘ denied 195 N.E. 171, 266 N.Y. 500 
**It is plain that the voting rights 
of stockholders fixed by the corporate 
charter are Immune from change ex¬ 
cept by amendment of the certificate 
of Incorporation."— In re American 


Fibre Chair Seat Corporation, 193 N. 
E. 263, 255, 265 N.Y. 416. affirming 
272 N.Y.S. 206, 241 App DIv. 532. and 
reargument denied 195 N.E. 171, 266 
N.Y. BOO. 

■freotlTeBOM of by-law so providing 

(1) A by-law authorizing cumula¬ 
tive voting for directors is ineffec¬ 
tive to confer privilege of cumula¬ 
tive voting on stockholders, where 
charter of corporation does not pro¬ 
vide for cumulative voting.—In re 
Brophy. 179 A. 128, 13 N.J.Misc. 462. 

(2) However, where It was agreed 
that the certificate of Incorporation 
should be amended to provide for 
cumulative voting, and an amended 
certificate was prepared but was nev¬ 
er filed as required, and at the same 
time a by-law was unanimously 
adopted providing for cumulative 
voting, it w’as held that the by-law 
was not illega], and that a stock¬ 
holder thereby acquired the right to 
vote cumulatively, since the statute 
allowing cumulative voting where 
the certificate so provided was per¬ 
missive rather than mandatory, and 
the rights of neither the slate nor 
third parties were involved.—In re 
American Fibre Chair Seat Corpora¬ 
tion, 193 N.E. 253, 265 N.Y. 416, af¬ 
firming 272 N.Y.S. 206, 241 App.Div. 
532, and reargument denied 195 N. 
E. 171, 266 N.Y. 500. 

68. Pa.—Pierce v. Commonwealth, 

104 Pa. 150. 

89. Neb.—State v. Dorchester Farm¬ 
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ers* Co-op. Grain, etc., Co., 168 N. 
W. 643, 102 Neb. 625. 

14a C.J. p 58 note 16. 

30. N.C.—Bridgers v. Staton, 63 S 
E. 892, 150 N.C. 216. 

31. Cal.—^^V^lght v. Central Califor¬ 
nia Colony Water Co., 8 P. 70, 67 
Cal. 532. 

38. Pa.—Pierce v. Commonwealth, 
104 Pa. 150. 

33. Pa.—Commonwealth v. Blatch- 
ford, 21 Pa.DiBt. 453. 

34. Ohio.—State v. Du Brul, 126 N. 
E. 87, 100 Ohio St. 272. 

Bleetlon by faction continuing to 
ballot 

At a meeting at the time designat¬ 
ed by statute for the annual election, 
the stockholders, or a faction of 
them, may insist on continuing the 
balloting until it is demonstrated 
that further balloting is futile, not¬ 
withstanding the ruling of the chair¬ 
man to the contrary, and. where one 
faction refrains from exercising its 
voting prerogative, it cannot question 
the validity of the election of direc¬ 
tors on continued voting by the other 
faction.—State v. Du Brul, 126 N.E. 
87, 100 Ohio St. 272. 

35. Pa.—Wright v. Commonwealth, 
1 A. 794, 109 Pa. 560. 

36. Ky.—Schmidt v. Mitchell, 41 S. 
W. 929, 19 Ky.L. 763. 

37. Pa,—Commonwealth v. Acker, 
162 A. 159, 30S Pa. 29. 
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to be cast cumulatively are properly counted as 
straight ballots for the persons named.^^ 

(b) Change of Existing Method 

A stockholder’s constitutional and statutory right of 
cumulative voting cannot be taken away by resolution or 
by-law, but such a right given by the certificate of in¬ 
corporation, pursuant to statute, may be taken away 
by amending the certificate. A constitutional provision 
for cumulative voting is inapplicable to a preexisting 
corporation whose charter is not subject to alteration, 
unless It accepts the provision. 

The constitutional and statutory right of a stock¬ 
holder to vote on the cumulative plan cannot be tak¬ 
en away by a resolution or by-law adopted by the 
other stockholders,39 but a right of cumulative vot¬ 
ing given by the certificate of incorporation pursu¬ 
ant to statute may be taken away by amendment of 
the certificate.^® Where the legislature has reserved 
the right to amend or repeal the charter of a corpo¬ 
ration, it may subsequently enact a statute allowing 
cumulative voting which will be applicable to such 
corporation but a constitutional provision au¬ 
thorizing cumulative voting does not apply to a cor¬ 
poration existing before the adoption of such pro¬ 
vision, whose charter is not subject to alteration, 
amendment, or repeal by the legislature,^^ vtnless 
the corporation accepts such provision,^3 ^nd it is 
not material whether or not the value of the stock 
would be impaired by the adoption of cumulative 
voting.4^ 

(3) Opening and Closing of Polls 

In the absence of a provision with respect thereto. 


the time within which the poll of an election must be 
held rests In the sound discretion of the Inspector^ who 
may keep the polls open beyond the hour specified In the 
notice or by the board. Reopening the polls to receive 
additional votes does not avoid an election, except where 
the ballot had been counted and the result announced. 

Where no time is specified by law within which 
the poll of an election of directors must be held, 
the duration of time must be left to the sound dis¬ 
cretion of the inspectors;^® also, where a by-law 
provides that it shall be the duty of the inspectors 
to make all arrangements for the election and in¬ 
vests them with full power to determine all ques¬ 
tions touching the qualification f)f voters, the va¬ 
lidity of proxies, and the acceptance and rejection 
of votes, they, and not the board of directors, pos¬ 
sess the sole right to determine how long the polls 
shall be kept open to entitle the stockholders to vote 
their stock.^® In the exercise of a reasonable dis¬ 
cretion and for the purpose of enabling stockholders 
present and offering to vote to do so, the inspectors 
of an election of directors may kcej) the polls open 
beyond the hour named in the notice or limited by 
the board.^*^ 

Opening the polls to receive additional votes aft¬ 
er they are closed will not avoid the election,'*^ ex¬ 
cept where the balb)t has been counted and the re¬ 
sult announced.**® 

(4) Votes Cast for Ineligible Candidate 

Where a person elected director Is Ineligible, a new 
election is proper and necessary. 

Where a person elected director is ineligible, a 


38. Del.—FItandard Scale & Supply 
Corporation v. Chappel, 141 A 191, 
16 Del.Ch. 3.^1, reveraini: Chappel v. 
Standard Scale & Supply Corpora¬ 
tion. 138 A. 74, 16 Del.Ch. 333. 

39. Mo.—Tomlin v. Farmers*, etc., 
Bank. 52 Mo.App. 430. 

14a C.J. p 69 note 32. 

4M>. Del.—Maddock v. Vorclone Cor¬ 
poration, 147 A. 25.5, 17 Del.Ch. 30. 
41. Mich.—^Atty.-Oen. v. Looker, 69 
N.W. 929, 111 Mich. 498, 56 L.R.A. 
947, affirmed 21 S.Ct. 21, 179 U.S. 
46, 45 L.Ed. 79. 

14a C.J. P 59 note 25. 

48. Pa.—Commonwealth v. Butter- 
worth, 28 A. 507. 160 Pa. 55. 

14a C.J. p 69 note 26. 

Ooaetitationalitar 

Such a provision, whether made by 
the legislature or a constitutional 
convention, would, if retroactive, be 
unconstitutional.—State v. Greer, 78 
Mo. 188, reversing 9 Mo.App. 219— 
14a C.J. p 59 notes 29-31. 

4b3. Mo.—Gregg v. Granby Min., etc., 
Co., 65 S.W. 312. 164 Mo. 616. 

14a C.J. p 69 note 27. 


4rt. Pa.—Hays v. Commonwealth, 82 
Pa. 518. 

The stockholders* •'right to partici¬ 
pate In the election of directors In 
the mode prescribed by the charter, 
cannot be interfered with, either by 
a constitution or legislative enact¬ 
ment on any such plea as that their 
interests will be better secured or 
promoted by the change. The right 
to manage and dispose of property Is 
a property right, and a property right 
of some substantial value.**—Slate v. 
Greer, 78 Mo. 188, 193. 

45. N.Y.—In re Chenango County 
Mut Ins. Co., 19 Wend. 635. 

Election inspectors generally sec su¬ 
pra subdivision c of this section. 

46. Cal.—Clopton v. Chandler, 150 
P. 1012, 27 Cal.App. 596. 

47. Cal.—Clopton v. Chandler, supra. 
N.Y.—People v. Albany, etc., R. Co., 1 

Lans. 308, 55 Barb. 344, 7 Abb.Pr. 
N.R., 265. 38 How.Pr. 228, affirmed 
67 N.Y. 161—In re Mohawk, etc., 
R. Co., 19 Wend. 135. 

48. N.J.—Hardenburgh v. New 
Brunswick Farmers*, etc., Bank, 8 
N.J.Eq. 68. 


Oversight reauirlag reopening 

Where, due solely to oversight, 
proxies regular on face, which were 
at stockholders* meeting in custod.v 
of one of election judges, were not 
formally offered until twenty-four 
hours after election closed, but be¬ 
fore Judges had reported, they should 
have been received, filed, and count¬ 
ed, in absence pf fraud —Young v. 
Jebbett, 211 N.Y.S. 61. 213 App.Div. 
774. 

49. Pa.—Forsyth v. Brown, 2 Pa. 
Dist. 765, 13 Pa.Co. 576, 33 Wkly. 
N.C. 72. 

Right to change vote after announce¬ 
ment of result see supra subdivi¬ 
sion d (1) of this section. 

Physical prevention from voting 

No legal election can result from 
votes attempted to be east after the 
polls are closed and the ballot count-^ 
ed and announced, despite the fact* 
that the stockholder so voting was 
physically prevented from voting 
before the polls were closed.—Rock- 
wood Water Co. v. Wolf, 33 Pa.Dist. 
& Co. 115, 9 Somerset Leg.J. 63. 
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new election is proper®® and necessary.®^ The votes 
cast for such candidate will not be thrown away, so 
as to make the election fall on a candidate having 
a minority of votes, unless the electors casting such 
votes had knowlt^ge of the fact on which the dis¬ 
qualification of the candidate for whom they voted 
rested, and also knew that the latter was, for that 
reason, disabled by law from holding the office.®- 

6. Number Required to Elect 

A majority of all the sharea la aufficlent to elect di¬ 
rectors, and, in the absence of a provision for election 
by a majority of those present, or of statute otherwise 
providing, is held necessary; but such a requirement ap¬ 
plies only where shares are voted without cumulating, 
and, where voting is cumulative, the directorships are 
filled In order by the candidates receiving the highest 
pluralities. 

A majority of all the shares of the corporation is 
sufficient to elect directors,®® and is held necessary, 
in the absence of some rule or provision for an elec¬ 
tion by a majority of those present at the mceling.®^ 
A statute providing for the election of directors by 
a plurality has been said to be confirmatory of the 
common-law and has been held mandatory; and a 
provision in a certificate of incoriioration requiring 
a director to be elected by the unanimous consent of 
all the stockholders is void as a violation of such 
statute and as contrary to public policy.®® 

The requirement of a mjijority of the shares to 
effect an election must be regarded as applying only 
where the shares are voted without cumulating;®® 
and, where the voting is cumulative, the director¬ 
ships arc filled in order by those candidates receiv¬ 


ing the highest pluralities.®^ 

Where there is no proof that there were not 
enough votes cast to elect, and the directors elected 
received all the votes cast, there is no presumption 
that the votes cast were not sufficient to elect. 

Stockholders enjoined from voting. While it has 
been held that, where certain stockholders are pre¬ 
vented from voting by an injunction issued by a 
competent court, an election by the remaining stock¬ 
holders is legal, although they hold less than one 
half of the shares,®® it has been held that an elec¬ 
tion should be set aside under such circumstance, 
where the injunction is only temporary and is sub¬ 
sequently dissolved, and the right to vote the en¬ 
joined stock is sustained.®® 

f. Acceptance, Rejection, and Counting of Votes 

A stockholder cannot complain that his vote was not 
taken unless he shows that he offered to vote; nor can 
an election be inquired into because of the acceptance of 
illegal votes which were not challenged when cast, if the 
objecting stockholder then knew of their Infirmity. If 
the result of the election would not have been different, 
the improper reception or rejection of votes does not In¬ 
validate It. The act of counting votes is ministerial. 

Before a stockholder can complain that his vote 
was not taken at an election of directors, he must 
show that he offered to vote, or that he properly 
represented his claim of right.®i The legality of a 
corporate election will not be inquired into on the 
ground that illegal votes were cast, unless such 
votes were challenged at the election at the time 
they were cast,®2 provided the objecting stockholder 


60. N.Y.—In re Newcomb, 18 N.Y.S 
16. 

Elierlbillly see infra § 726. 

51. I.ia.—^Jordy v. Ilcbrard, 18 La. 
455. 

62. Ky—Schmidt v. Mitchell, 41 S. 
W. m, 101 Ky. 670. 10 Ky.L.. 763, 
72 Am.S.R. 427. 

N.J.—In re St. I^awrence Steamboat 
Co., 44 N.J.Law 629. 

14a C.J. p 60 note 61. 

53. Colo.—Hyers v. Rollins, 21 P. 
894, 13 Colo. 22. 

"The right to control the election 
of the board of directors is a right 
inherent in majority ownership of 
stock."—^Holcomb v. Forsyth, 113 So. 
616, 621. 216 Ala. 486. 

64. Neb.—Haskell v. Rend. 93 N.W. 
997, 96 N.W. 1007, 68 Neb. 107. 

65. N.Y.—In re Boulevard Theatre 
& Realty Co., 186 N.Y.S. 430. 195 
App.DIv. 518, affirmed 132 N.E. 910, 
231 N.Y. 615. 

66. Ohio.—Schwartz v. State, 66 N. 
E. 201. 61 Ohio St. 497, affirming 

1&C.J.S.-4 


19 Ohio Cir.Ct. 350, 10 Ohio Cir.Dec. i 
413 I 

Cumulative voting see supra subdi- 
vj.«!ion d (2) this section. 

57. Pa-—Wright v. Commonwealth. 

1 A. 794. 109 Pa. 560. 

Tied vote 

(1) Where an election was held for 
seven directors at which the cumula¬ 
tive system of voting was employed, 
and only five directors recowed the 
necessary pluralities, the next three 
being tied, the election was valid 
as to the five and they had full pow¬ 
er to act as a board, although the 
two remaining directors weic not 
chosen.—^\Vright v. Commonwealth, 
supra—14a C.J. p 59 note 24. 

(2) Where fifteen directors were 
to be elected, and following the 
twelve candidates with the highest 
votes four candidates were tied, and 
one of the four withdrew, the three 
remaining tied candidates were elect¬ 
ed and no vacancies exusted so as to 
permit of another election to fill the 
three positions.—Commonwealth v. 
Outman, 10 Pa.DiBt. & Co. 606. 
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68, N.Y.—Beardsley v. Johnson, 1 
N.Y.S. 608, 49 Hun 607 

59. U.S.—Brown v. Pacific Mall SS 
Co., C.CJ^:.Y., 4 P.Ca8.No 2,025. 5 
Blatchf. 625. 

14a C.J. p 60 note 37. 

60. N.Y.—Matter of Townsend, 63 N 
Y.S. 289, 24 Misc. 80. 

61. Minn.—State v. Chute, 24 N.W. 
353, 34 Minn. 135. 

62. Iowa.—Rossing v. Bode State 
Bank, 165 N.W. 254, 181 Iowa 1013 

N.Y.—In re Chenango County Mut 
Ins. Co.. 19 Wend. 635—In re Long 
Island R. Co., 19 Wend. 37. 32 Am 
D. 429. 

14a C.J. p 60 note 41. 

Basis of mis 

"This rule is based on the principle 
that the stockholder cannot be heard 
to complain of u wrong which but 
for his own neglect or acquiescence 
might by timely objection have been 
I corrected."—Vogtnian v. Merchants' 
I Mortgage & Credit Co., 178 A. 99, 103. 
20 Pel.Ch. 364. 
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had knowledge, or available means of learning, of 
the infirmity of the tendered votes.®’* 

If the result of an election is changed by an im¬ 
proper refusal to accept votes, a new election may 
be ordered but the mere reception of improper 
votes or rejection of proper ones, or other irregu¬ 
larity in connection with acceptance or rejection of 
votes, will not invalidate the election where it does 
not appear that the final result of the voting would 
have been different if the errors had not been 
made;®® nor is the election invalidated by the re¬ 
ception of legal votes without proper evidence of 
their legality.®® 

The act of counting votes is purely ministerial.®^ 

§ 721 . Of Ministerial Officers 

a. Who may elect 

b. Requisites of election or appointment 

c. Agreements 

d. Proof and notice of fact of election 

a. Who May Elect 

The power to elect offlcere le generally vetted In the 
directors, but, unless there Is a contrary statute, pro¬ 
vision may be made for the election of particular of¬ 
ficers by the stockholders. While Illegally elected direc¬ 
tors cannot validly elect officers, directors rightfully hold¬ 
ing over may do so. 

The power to elect officers of a corporation is 
generally vested in the board of directors,®® and in 


numerous cases, statutes and charters, as well as by¬ 
laws adopted under the authority thereof, have been 
construed as vesting such power in them,®® rather 
than in the stockholders,*^® organizers,or a par¬ 
ticular officer.72 Provision may be made, however, 
for the election of certain officers by the stockhold¬ 
ers,*^® except where it would conflict with the provi¬ 
sions of the statute.*^® Where under the statutes a 
corporation cannot have any officers whose author¬ 
ity does not come directly from the choice of the 
stockholders or through the directors, an officer can¬ 
not be appointed by a third person even though it is 
so provided by by-law.^® 

While an election of officers by directors who 
have been illegally elected is invalid,*^® directors 
who are rightfully holding over have the same pow¬ 
er to elect officers as directors newly elected would 
have.*^^ 

b. BeguisiteB of Election or Appointment 

Where the election of officers Is by the stockholders, 
requirements applicable thereto must be observed; where 
by the directors, strict observance of all formalities Is 
not required. Unless a meeting of directors outside the 
state of the corporation’s creation is prohibited, they 
may elect outside the state. There is disagreement as to 
whether a majority of directors voting, if not a majority 
of those present. Is sufficient to elect. 

Where the election of officers is by the stockhold¬ 
ers, requirements applicable to such election must be 
observed;*^® but, where the election or appointment 


as. Del.—^Vogrtman v. Merchants* 
Mortgage & Credit Co., supra. 

Iia.—^Wlltz V. Peters, 4 Da.Ann. 339. 
aa. N.J.—Thompson v. Blalsdell, 107 
A. 405, 93 N.J.Daw 31. 

N.Y.—Matter of Townshend, 18 N.Y. 
8. 905. 

aa. R.I.—Haslam v. Carlson, 124 A. 

734, 46 R.I. 53. 

14a C.J. p 60 note 44. 
aa. La.—Conant v. Millaudon, 5 Iia. 
Ann. 542. 

N.J.—^Hardenburgh v. New Bruns¬ 
wick Farmers', etc.. Bank, 3 N.J. 
Eq. 68. 

87. N.Y.—^Hartt v. Harvey, 32 Barb. 

65, 10 Abb.Pr. 321, 19 How.Pr. 245. 
Pa.—Commonwealth v. Blatchford, 21 
Pa.Dist. 453. 

Nature of inspectors' duties general¬ 
ly see supra 9 720 c (3). 
aa. Wis.—State V. Rosenow, 182 N. 
W. 324, 325, 174 Wxs. 9, citing Oor- 
pns Juris. 

Ths term ‘’eleetioa” as applied to 
corporations is used to signify the 
choice of officers by the directors.— 
Wickersham v. Brittan, 28 P. 792. 
29 P. 51, 93 Cal. 34, 16 D.R.A. 106. 
89, Conn.—Snfford v. Morris Metal 
Corporation, 118 A. 37, 97 Conn. 
660. 


Mich.—Stott V. Stott Realty Co., 224 
N.W. 623, 246 Mich. 267, 63 A.L,.R. 
774. 

N.Y.—Bechtold v. Still wagon, 195 N. 

Y.S. 66, 119 Misc. 177. 

Wis.—Fleischer v. Polton Steel Co., 
198 N.W. 444, 183 Wis. 151—State 
V. Rosenow, 182 N.W. 324, 325, 174 
Wis. 9, citing Corpus Juris. 

14a C.J. p 60 note 52. 

70. Colo.—^Walsenburg Water Co. v. 
Moore, 38 P. 60, 5 Colo.App. 144. 

N.Y.—Bechtold v. Stillwagon, 196 N. 

Y.S. 66, 119 Misc. 177. 

Wis.—State v. Rosenow, 182 N.W. 
324, 174 Wis. 9. 

71. Cal.—^Rideout v. National Home¬ 
stead Assoc., 112 P. 192, 14 CaLApp. 
349. 

72. Cal.—Colpe v. Jubilee Min. Co., 
84 P. 324, 2 CaLApp. 393. 

Conn.—Safford v. Morris Motal Prod¬ 
ucts Corporation, 118 A. 37, 97 
Conn. 650. 

14a C.J. p 60 note 55. 

73. Ga.—^Wltham v. Cohen, 28 S.E. 
506, 100 Ga. 670. 

14a C.J. p 60 note 66. 

74. N.Y.—^Bechtold v. Stillwagon, 
196 N.Y.S. 66, 119 Misc. 177. 

Wis.—State v. Rosenow, 182 N.W. 
324, 174 Wis. 9. 
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75. Mich.—^People v. Young Men’s 
Father Matthew T. A. B. Soc., 1 
N.W. 931, 41 Mich. 67. 

79L Pa.—^Brown v. Electric Min. 
Mach. Co., 22 Pittsb.L.eg.J..N.S., 
343. 

Election or appointment by de facto 
directors see infra S 739. 

77. Ill.—Western Cottage Piano, 
etc., Co. V. Burrows. 144 Ill.App. 
350. 

Minn.—State v. Guertin. 119 N.W. 43, 
106 Minn. 248, 130 Am S.R. 610. 
Ohio.—State v. Clough. 18 Ohio Cir. 
Ct..N.S.. 609. 

Holding over generally see infra 8 
734. 

78. Ga.—^Witham v. Cohen, 28 S.E. 
505, 100 Ga. 670. 

N.Y.—^People v. Pangburn, 38 N.Y.S. 

217, 3 App.Div. 456. 

14a C.J. p 61 note 69. 

Beoeptloa and rojeetion of votes 
Legal votes must be received and 
illegal votes rejected.—^Witham v. Co¬ 
hen, 28 S.E. 605, 100 Ga. 670. 

Where the ballots fail to indicate 
the choice of the voters, the inspec¬ 
tors of election may properly hold 
that they are defective and should 
not be counted.—People v. Pangburn, 
38 N.Y.S. 217, 3 App.Div. 456. 
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is by the board of directors, a strict observance of 
all formalities is not held essential to the validity 
thereof,^® especially in the absence of a contest of 
candidates but the right to hold an office cannot 
be acquired by virtue of doubtful and ambiguous 
terms of a contract, or by mere inference.®^ A 
provision that the directors shall elect officers at a 
particular time or meeting is not mandatory so as to 
preclude them from electing such officers at a sub¬ 
sequent meeting,®® but it does preclude a valid elec¬ 
tion of officers at a premature meeting,®® 

Where it is announced that no one of the candi¬ 
dates has a majority and one of them agrees with 
the other trustees that there is no election and votes 
for an adjournment, he renounces his claim to the 
office and cannot afterward claim that he was elect¬ 
ed at such meeting.®^ 

Majority required. If a majority or quorum of 
the directors is present at a meeting of the board, 
the vote of a majority of those present has been 
held necessary®® and sufficient®® to result in a valid 
election; but there is authority that a majority of 
those voting, even if not a majority of those pres¬ 
ent, may elect®^ 

Election outside state. An election or appoint¬ 
ment by directors made without the state which cre¬ 
ated the corporation is valid,®® unless a meeting of 
the directors outside the state is prohibited by stat¬ 
ute or charter.®® 

c. Agreements 

An agreement to elect a particular peraon or per¬ 


sona to oWoe Is not necessarily Illegal, unless made with¬ 
out regard to the best Interests of the corporation or the 
stockholders as a whole. 

Although an agreement by the owner of a ma¬ 
jority of the capital stock to elect a particular per¬ 
son to office is not illegal if it is not made on a con¬ 
sideration of private benefit,®® an agreement by the 
holders of a controlling portion of the stock that 
particular persons should be elected to hold salaried 
offices, without regard to the best interests of the 
corporation or of the stockholders as a whole, is 
against public policy and void®i or at least prima 
facie illegal.®® 

The election of an officer will not be annulled as 
a breach of an agreement between the incorporators 
to elect another where it does not appear that the 
agreement was broken.®® 

d. Proof and Notice of Fact of Election 

Proof of a corporation officer’s election must be suffi¬ 
cient. Where required, notice of the result of an election 
may be mailed to a former officer's usual place of resi¬ 
dence. 

A corporation officer’s election to the office must 
be proved by sufficient evidence.®^ 

The secretary of a corporation, who was also a 
stockholder, and on whose motion a stockholders’ 
meeting was adjourned to a certain date on which 
his successor was elected, will be presumed to have 
had notice that his successor was elected at such 
meeting; if any notice is in fact necessary, one 


79. Iowa.—Barker v. National Life 
Assoc.. 166 N.W. 697, 188 Iowa 966. 
14a C.J. p 61 note 90. 

Presumption of aeoessary compliance 
Where the book containing the pro¬ 
ceedings of a corporation shows that 
the president was elected, it must be 
assumed, in absence of proof to the 
contrary, that notice of the time and 
place of the election was given and 
that It conformed to the require¬ 
ments of the statute or charter.— 
Peter v. Ferrell, 1 Ky.Op. 256. 

BO, Iowa.—Barker v. National Life 
Assoc., 166 N.W. 697, 183 Iowa 966. 

81 . Wis.—State v. Bergs, 217 N.W. 
786, 196 Wis. 73. 

88. Iowa.—Barker v. National Life 
Assoc.. 166 N.W. 597, 183 Iowa 966. 
Minn.—Stale v. Guertin, 119 N.W. 
43, 106 Minn. 248, 130 Am.S.Il. 610. 

83 . Del.—Oow v. Consolidated Cop- 
permines Corporation, 165 A, 136, 
19 Del.Ch. 172. 

84 . N.Y.—^People v. Conklin, 7 Hun 
188. 

14a C.J. p 61 note 71. 


85. N.Y.—^People v. Conklin, supra. 
Aarmatlve action required 

A statute providing that a vote of 
the majority of the trustees present 
shall be necessary for the appoint¬ 
ment of any officer receiving a sal¬ 
ary requires affirmative and posi¬ 
tive action embodied in an actual 
vote; silent acquiescence or assent is 
not sufficient to elect.—People v. 
Conklin, supra. 

88. Mich—Stott v. Stott Realty Co., 
224 N.W. 623, 246 Mich. 267, 63 A. 
L.U. 774. 

87. Va.—Booker v. Young, 12 Gratt., 
303, 63 Va. 303. 

88. Conn.—^McCaJl v. Byram Mfg. 
Co., 6 Conn. 428. 

89 . Ill.-—Place v. People, 61 NE. 354, 
192 Ill. 160, affirming 87 lll.App. 
627. 

Place of meeting of directors see in¬ 
fra S 746. 

80 . Ohio.—Mullen v. Gafffey, 6 Ohio 
Dec., Reprint, 783, 8 Am.L.Hec. 102. 
91 . IJ.S.—West v. Camden, Md., 10 
S.Ct. 838, 135 U.S. 507, 84 L.Ed. 
264. 


Ga.—English v. Rosenkrontz, 111 S. 
E. 198, 162 Ga. 726, modifying 105 
S.E. 729, 26 Ga.App. 234, and con¬ 
formed to 111 S.E. 704, 28 Ga App. 
432. 

Mass.—^\Voodrulf v. Weptworlh, 133 
Mass. 309—Guernsey v. Cook, 120 
Mass 501. 

98. N.Y.—Snow v. Church, 42 N.Y.S. 
1072, 13 App.Div. 108. 

93 . Or.—Kaufman v. Lombard, 197 
P. 814, 100 Or. 378. 

94 . U.S.—In re Great Eastern Pur 
Dyeing & Dressing Co., D.C.X.Y., 
14 F.Supp. 921. 

Treasurer held shown by the facts 
to have been duly elected —In re 
Lands on VTest 205th St., Borough of 
Manhattan, City of New York. 157 
N.E. 833, 246 N.Y. 497, reversing In 
re Housing Station for Street Clean¬ 
ing Department on West 2051h St.. 
Borough of Manhattan, City of New 
York. 220 N.Y.S. 74, 219 App.Div. 459. 
and rcargument denied In re City of 
New York, 169 N.E. 648, 246 N.Y. 
642. 


51 



§ 722 


CORPORATIONS 


19 C.J.S. 


mailed to him and directed to his usual place of res¬ 
idence is sufficient.^® 

§ 722. Of Agents 

a. In general 

b. Requisites of appointment 

c. Proof of appointment 

d. Contracts of employment 

a. In General 

Even without epeeffle charter authorizatlonf a pri¬ 
vate corporation may appoint agente for the accomplish¬ 
ment of its purposes. 

A private corporation may appoint agents®® or at¬ 
torneys®"^ for the accomplishment of its purposes, 
even though specific authority to do so is not con¬ 
ferred by the charter.®® However, it has no power 
to employ an agent for purposes beyond the limits 
of its authorized business;®® thus it cannot employ 
a broker to sell stock belonging to one of its stock- 
holdcrs.l 

b. Requisites of Appointment 

In the absence of contrary provisions, the appoint¬ 
ment of an agent by a corporation ordinarily need not 
be in writing, or by vote or resolution of the board of di¬ 
rectors, or under seal, although there is disagreement as 
to the necessity of the corporate seal in executing a 
power of attorney. 

In the absence of a contrary charter provision, an 


appointment of an agent by a corporation need not 
be made in writing® or, except where a statute re¬ 
quires it,® by a vote or resolution of the board of 
directors or trustees and unless its charter or 
some statute provides otherwise, a corporation may 
ordinarily appoint an agent without using a seal,® 
just as an individual may.® Where the appointment 
is made by resolution, an entry of the resolution up¬ 
on the records of the corporation is not essential to 
the validity of the appointment unless absolutely 
required by the charter or by-laws."^ A mere reso¬ 
lution of the board appointing an agent is prima 
facie not a contract, and may be withdrawn or al¬ 
tered before acceptance.® 

Compliance with a statute requiring the filing in 
a public office of written evidence of the authority 
of a corporate agent constitutes the person named 
in the instrument an agent of the corporation.® 

Poiver of attorney. According to one view, a 
power of attorney given by a corporation must, as 
in the case of such a power given by an individual, 
be executed under seal other authority, however, 
makes a distinction between individuals and corpo¬ 
rations in this respect, and holds that the delegation 
by a corporation to an agent of authority to execute 
a sealed instrument need not itself be under seal.^l 
A power of attorney from a corporation, authoriz¬ 
ing an agent to convey land, signed by its presi- 


06. Ill.—Cushman v. Illinois Starch 
Co., 79 Ill. 281. 

96. N.T.—Sellent-Repent Corpora¬ 
tion V. Queens Borough Gas & 
Electric Co., 290 N.T.S. 887, 160 
Misc. 920. 

14a C.J. p 61 note 77. 

Employment by corporation of em¬ 
ployees other than agents see in¬ 
fra I 1251. 

Powers of officers and agents with 
respect to i^ontracts of employment 
see infra §§ 3045>1051. 

97. N.Y.—Sellent-Repent Corpora¬ 
tion v. Queens Borough Gas & 
Electric Co., supra. 

14a C.J. p 761 note 83. 

Bffeot of statnte Umitlag oompeasa- 
tion 

A statute providing for and limit¬ 
ing to a fixed amount the compensa¬ 
tion of certain attorneys employed 
by a corporation does not operate 
as a prohibition of the corporation's 
employing other attorneys as their 
interests may require, and entering 
into arrangements with them inde¬ 
pendently of the statute.—State 
Bank v. Martin, 4 Ala. 615->14a C.J. 
p 763 note 19. 

98. Mo.—Kitchen v. Cape Girardeau, 
etc., R. Co., 59 Mo. 514. 

. Tex.—Hamm v. Drew, 18 S.W, 434, 
83 Tex. 77. 


99. Iowa.—Bathe v. Decatur County 
Agricultural Soc., 34 N.W. 484, 73 
Iowa 11, 5 Am.S.R. 651. 

Nev.—George v. Nevada Cent. R. Co., 
38 r. 441, 22 Nev. 228. 

14a C.J. p 761 note 86. 

1. N.J.—Vogel V, Atlantic Tar & 
Chemical Works, 127 A. 181, 182, 
101 N.J.Law 99. 

Betrayal of trust 

"A promise on the part of a cor¬ 
poration to pay out of its corporate 
funds, commissions to a broker for 
negotiating a sale of stock belong¬ 
ing to one of its stockholders, would 
be an absolute betrayal of its trust.” 
—^Vogel V. Atlantic Tar & Chemical 
Works, supra. 

8 . Mo.—^Williams v. Christian Fe¬ 
male College. 29 Mo. 250, 77 Am.D. 
569. 

14 C.J. p 334 note 47—14a C.J. p 62 
note 86. 

3. Cal.—Daum v. Weber Showca.*5e dr 
Fixture Co.. 283 P. 957, 103 Cal. 
App. 74. 

4. Mo.—Cann v. Church of the Re¬ 
deemer, 85 S.W. 994, 111 MO.App. 
164. 

14a C.J. p 62 note 87. 

5. N.C.—North Carolina Mortg. Cor¬ 
poration V. Morgan, 182 S.E. 460, 
461, 208 N.C. 743, citing Corpus Ju- 

52 


rls— 14 C.J. p 334 note 47—14n C J 
p 62 note 89. 

Necessity and use of seal genera lly 
see S 964 infra. 

Authority to submit to arbitration 

The authority of an agent to sub¬ 
mit a matter to arbitration cannot be 
attacked on the ground that It i.s not 
under seal, simply because the sub¬ 
mission, which uould be valid with¬ 
out It, is e.\cciiied under seal —Wood 
V. Auburn, etc.. R. Co.. 8 N.Y. 160, 
Seld. 4. 

6. Ky.— Swartzwelder v. TT .S. Bank. 
1 .I.J Marsh. 38. 

N.C.—North Carolina Mortg. Corpo¬ 
ration V Morgan. 182 K K. 450. 451, 
208 N C 743. citing Corpus Juris. 
14 C.J. p 334 note 47. 

7. t^:)lo.—Robinson Reduction Co. v. 

Johnson, 50 I'l.*), 10 t'olo.App. 

135 

14a C.J. p 62 note 85. 

8. Mich—Kalamascoo Novelty Mfg. 
Works V. Macalister, 40 Mich. 84. 

9 . Ind. — Morrow v. U. S. Mortgage 
Co.. 96 Ind. 21. 

10. Mo.—Stale v. Paike-Davls, 177 
S.W. 1070, 191 Mo App. 219. 

14a C.J. p 63 note 95. 

11. Ala.—Alabama Fidelity, etc., Co 
V. Jtflferson County Sav, Bank, 73 
So. 918, 198 Ala. 557. 
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dent and secretary, and jjfiven under the seal of the 
corporation, which is affixed thereto, is sufficient 
to authorize the agfcnt to exercise the power but, 
where a seal is not attached, a person relying on the 
power of attorney must show that the persons sign¬ 
ing it were authorized to do so by the charter or by 

a vote of the company.13 

c. Proof of Appointment 

The appointment of an agent by a corporation may 
ordinarily be proved according to the ruiei governing 
proof of employment by a natural person. It may be 
proved by parol, or Inferred from circumstances, such as 
the adoption or recognition of the agent’s acts by the 
corporation. 

In the absence of a controlling charter or statu¬ 
tory provision, the appointment of an agent by a 
corporation may be proved according to the same 
rules which govern proof of employment by a nat¬ 
ural pcrson.i^ Hence, while an agency will not be 
held to exist where there is no proof of employment 
or authority to employ,such appointments may be 
proved by parol,or inferred from circumstances, 
such as the adoption or recognition by the corpora¬ 
tion of the acts of the agent.^"^ 

d. Contracts of Employment 

A corporation may employ an agent by contract based 
upon a valuable consideration, and may contract with a 
third person to employ a particular agent. 


A corporation may employ an agent by con tract, 
which must, of course, be based upon a valuable 
consideration in order to be enforceable.^^ Where 
a corporation agrees, in a contract by which it ac¬ 
quires the business of another, to employ a partic¬ 
ular person as manager of the business it is bound 
thereby.20 

§ 723. Appointment or Election of Successor 

The power to appoint or elect directors or trus¬ 
tees to fill vacancies is considered in § 716 b (2) 
supra. 

Tenure of officers and agents generally is consid¬ 
ered infra in §§ 732-735. 

§ 724. Estoppel to Deny Appointment or 
Agency 

One who participates In the election of offleert or 
directors is ordinarily estopped from attacking the valid¬ 
ity of such election. A person cannot be made an of¬ 
ficer by estoppel so as to be subject to a statutory 
penal liability to stockhotders. 

One who participates in the election of officers 
or directors is estopped from attacking the validity 
of such election,21 except that, where he is later 
appointed receiver of the corporation, he is not es- 


12. Ga—I^onflT v. Powell. 48 S E. ISTi, 
120 Ga. 621. 

13. Ga.—I>odi;e v. American Free¬ 
hold Land Mortg. Co.. .14 » E. 672. 
109 Ga. 394. 

14. Del.—Bancroft v. AVilmInfftoii 
Conference Academy. 10 Del. .577, 

Mo.—O'Brien v John O’Brien Boiler 
Works Co.. 133 S.W. 347, 154 Mo 
App. 183. 

Tex.--Cannel Coal Co. v. Luna, Civ. 
App., 144 S.W. 721. 

Frodnctlon of swom copy of appoint, 
mant 

An ofllccr of a particular corpora¬ 
tion comp]ie.s with a requirement 
that he produce a sworn copy of his 
appointment, if of record on the 
books of the corporation, by annex¬ 
ing what purports to be a copy from 
the books, and swearing to it. al¬ 
though he does not expiessly state 
that he compared it with the origin¬ 
al.—Henderson v. Montgomery Bank. 
11 Ala. 865. 

15. N.Y.—Flaherty v. Murray, 69 N. 
Y.S. 675, 60 App.Div. 92. appeal dis¬ 
missed 66 NE. 1116, 172 N.Y. 646. 

Proof of power to appoint 

A person claiming the existence of 
a power to appoint under the provi¬ 
sions of charter or by-laws must 
introduce them in evidence.—Haven 
V. New Hampshire Insane Asylum. 13 
N.H. 632, 38 Am.D. 612. 


16. Mich.—Jhons \. Peo., 26 Mich. 
499. 

14a C.J. p 62 notes 90, 91. 

17. Md.—Equitable Gas-Li*;bt ('o v. 
Baltimore Coal-Tar, etc., Co, 3 A. 
lOS, 66 Md. 7,3. 

14a C J, p 62 note 91. 

Estoppel of corporation to deny au¬ 
thority of: 

De facto officers and agents see in¬ 
fra § 739. 

De Jure officers and agents see in¬ 
fra § 1011. 

18. Md.—Reed & Fibre Products 
(\)rporation v. Rosenthal, 138 A. 
665, 163 Md. 501. 

Contracts of employment by 

Corporation of employees other 
than agents see infra S 1251. 
Representatives of corporation see 
infra §5 1046-1051. 

19. Ala.—Humes v. Decatur Land 
Impr., etc., Co., 13 So. 368, 98 Ala. 
461. 

Coaaidaratioa hald aufllclant 

(1) Where plaintiffs were employed 
as attorneys to represent the presi¬ 
dent of a corporation personally in 
nn action in which the corporation 
was also interested, a subseiiuent 
contract with the corporation that 
plaintiffs should also act for it in the 
further prosecution of the suit, 
which imposed no additional duty on 
the attorneys, w'as not void for want 
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of consideration, where the corpora¬ 
tion’s interest w'as much greater than 
that of the president.—Humes v De¬ 
catur Land Impr., etc, Co., supra. 

(2) Contract employing plaintiff to 
manage corporation for one year and 
giving corporation, employer, option 
to purchase plaintiffs slock within 
ninety days after employment ceased 
held not void for want of considera¬ 
tion.—Arentsen v. Sherman Towel 
Service Corporation, 185 N.E. 822, 
352 111. 327. 

80. Po.—Lafean v. American Cara¬ 
mel Co., 114 A. 622. 271 Pa 276. 

21. Colo.—Buchhalter v. Myerss, 276 
P. 972, 85 Colo. 419. 

Ill.—I’eople ex rel. Stoolman v. Pyle, 
235 Ill.App. 5.32. 

Bepreseatatton by proxy 

A member, complaining in proceed¬ 
ings under statute, of the election of 
directors of a membership corpora¬ 
tion, before the filing of a legal cer¬ 
tificate as to an increase in the num¬ 
ber of directors, could not be heard 
to question the regularity of the 
election, where he was represented 
b> proxy at the meeting when the 
increase w'as adopted over tw'o years 
before and made no objection.—In re 
George, 199 N.Y.S 667, 205 App.Div. 
234, affirmed George v. Holstein-Frie- 
sian Ass’n of America, 144 N.E. 776. 
238 N.Y. 513. 
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topped from attacking it in such capacity.^^ On the 
other hand, one who was elected a director at a 
meeting in which he did not participate, and who 
protested the legality of the election after being ad¬ 
vised of the facts, is not estopped.23 

A person cannot be made an pfficer of a corpora¬ 
tion by estoppel so as to subject him to a penal 
liability to stockholders imposed by statute.-^ 

Estoppel to deny authority of de facto officers and 
agents as against third persons is considered in § 
739 infra, and ratification and estoppel as to acts 
of de jure officers in §§ 1009-1023 infra. 

§ 725. Actions and Proceedings to Determine 
Validity of Election 

a. In general 

b. Statutory proceedings 

a. In General 

since all queatlona relating to the validity of cor¬ 
porate elect Iona are determinable at law, equity, accord¬ 
ing to most authorities, will not entertain proceedings 
for the purpose of reviewing a corporate election, except 
where the remedy at law is plainly Inadequate; but it 
will review such election when the question of its valid¬ 
ity arises collaterally In a suit of which the court has 
Jurisdiction on other grounds. 

In general, all questions relating to the validity of 


the election of officers of a private corporation can, 
and should, be determined in proceedings at law;33 
and the proper remedy, as appears in § 9 of the C.J. 
S. title Quo Warranto, also 51 CJ. p 318 notes 37- 
42, is quo warranto. So, although the contrary has 
been held,36 it is the well settled general rule that, 
in the absence of statute, a court of equity has no 
power or jurisdiction to entertain a bill merely for 
the purpose of reviewing a corporate election, or to 
oust parties in possession who claim to have been 
electcd.27 This rule is not without qualification.^® 
Where the question of the validity of a corporate 
election arises only collaterally and incidentally in 
a suit of which a court of equity has jurisdiction on 
other grounds, the court has jurisdiction to deter¬ 
mine such question if it is necessary in order to 
settle the rights of, and do complete justice be¬ 
tween, the parties but where title to the office 
is the main question, the court will not take juris¬ 
diction, although there are other questions involved 
or relief prayed for which are incidental or col¬ 
lateral thereto.®® 

Since the reason for the general rule is that there 
is an adequate remedy at law,®^ a court of equity 
will intervene where the remedy at law is plainly 
inadequate,32 as where it would be necessary to 


aa. U.S.—In re Campbell County 
Hardware Co., D.C.Tenn., 15 F.2d 
78. 

aa. Del.—Chandler v. Bellanca Air¬ 
craft Corporation, 162 A. 63, 19 
Del.Ch. 67. 

a4. Mont.—Stanton Trust & Savinfps 
Bank v. Johnson, 85 P.2d 836. 
liiabillty for and proceeding's to re¬ 
cover penalties see | 836 infra. 
Statement ae to holding* oAce 

Neither a person’s own statement 
nor any assertion by a corporate of¬ 
ficer that such person was treasurer 
can estop him from denying that he 
is such officer, as respects his liabil¬ 
ity to a statutory penalty for failure 
to furnish a stockholder with a finan¬ 
cial statement.—Stanton Trust & 
Savings Hank v. Johnson, supra. 

as. Cal.—Elberta Oil Co. v. Supe¬ 
rior Court of California in and for 
Kings County. 239 P. 416, 74 Cal. 
App. 114. 

N.Y.—Merchants* Loan & Investment 
Corporation v. Abramson, 212 N.Y. 
S. 193, 214 App.Div. 252. 

14a C.J. p 63 note 5. 

Ouvfeer of former officers 
’’Board [of directors] • • . may 
proceed at law to oust . . . [for¬ 

mer officers] unlawfully usurping 
authority in attempting to manage 
the business of the company.*’—Helm 
V. Talmadge, Mo.App., 40 S.W.2d 496, 
499. i 


26. Neb.—Reynolds v. Bridenthal, 
77 N.W. 668, 57 Neb. 280—Hum¬ 
boldt Driving Park Assoc, v. Stev¬ 
ens, 52 NW. 668. 34 Neb. 528, 33 
Am.S.R. 654. 

27. U.S—Johnson v. Horton, 63 P. 
2d 950, 952, quoting Corpus Jhris. 

Del.—Fleer v. Frank H. Fleer Corpo¬ 
ration. 125 A. 411, 14 Del.Ch. 277. 
Fla.—Gentry-Futch Co. v. Gentry, 
106 So. 473, 90 Fla. 696. 

N.Y.—Merchants' Loan & Inve.<«tment 
Corporation v. Abramson, 212 N.Y. 
S. 193, 214 App.Div. 262, 

Fa.—Celia v. Davidson, 156 A. 99, 304 
Pa. 389. 

Tex.—Bledsf^ v. Grand Lodge of 
United Brothers of Friendship of 
Texas, Civ.App., 53 S.W.2d 73, 74, 
quoting Corpus Juris. 

14a C.J. p 68 note 7. 

Trial of title to office by; 

Injunction see the C.J.9. title In¬ 
junctions S 106, also 32 C.J. p 
239 note 37-p 240 note 43. 
Mandamus see the C.J.S. title Man¬ 
damus S 222, also 38 CJ. p 799 
note 64-p*800 note 76. 

26 . Ill.—Garmire v. American Min¬ 
ing Co., 93 Ill.App. 831. 

29 . Del.—Fleer v. Prank H. Fleer 
Corporation, 125 A. 411, 14 Del.Ch. 
277. 

Fla.—Gentry-Futch Co. v. Gentry, 
106 So. 473, 90 Fla. 595. 

1)1.—Hall V. Woods, 166 N.E. 258. 
826 111. 114. I 


Pa.—Celia v. Davidson, 166 A. 99, 304 
Pa. 389. 

14a C.J. p 64 note 18. 

"Where there are other elements 
In the case which make it proper 
that a court of equity should inter¬ 
vene, then the mere fact that the 
questions presented make it neces¬ 
sary, for the purpose of such inter¬ 
vention, to determine [title to office] 
. . . will not deter the court of 

equity from acting.”—Garmire v. 
American Milling Co., 93 Ill.App. 331. 
333. 

30. Ill.—^l^cople ex rcl. Stool man v. 
Pyle, 235 Ill.App. 582. 541. quoting 

Corpus Juris. 

Pa.—Celia v. Davidson, 166 A. 99, 804 
Pa. 889. 

14a C.J. p 64 note 19. 

Prayer for voidiug sale of stock 

Where ultimate relief sought was 
determination of validity of election 
and title to corporate offices, a bill 
was held not to state cause of action 
in equity, although also praying that 
sale of stock for delinquent asscss- 
nients be declared void, since valid¬ 
ity of sale depended primarily on dc- 
[ fendants’ right to act on corporn- 
I tion’s behalf.—^Johnson v. Horton, C. 
C.A.Nev.. 63 F.3d 960. 

.31. Ga.—McCarthy v. McKinney, 73 
S.E. 394, 187 Ga. 292. 

14a C.J. p 68 note 9. 

32. Fla.—Gentry-Futch Co. v. Gen¬ 
try, 106 So. 478, 90 Fla. 595. 
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compel a discovery of certain records,*® or where 
the remedy at law would leave the parties free to 
renew the contest on the same and other like lines 
as had theretofore stifled the voice of stockhold¬ 
ers;*^ and where a palpable fraud has been prac¬ 
ticed in the election, and the usurpers are about to 
take possession of the property in violation of jus¬ 
tice, courts of equity will interfere to prevent them 
from so doing.** 

In summary proceedings involving contested cor¬ 
porate elections, the niceties of procedural law may 
to some extent be disregarded, in the absence of 
surprise, unfair advantage, or prejudice, where the 
circumstances demand it and all parties had a fair 
opportunity to be heard.*® 

b. Statutory Proceedings 

(1) In general 

(2) Who may institute 

(3) Jurisdiction and venue 

(4) Notice and demand 

(5) Time to sue, limitations, and laches 

(6) Parties and appearances 

(7) Pleadings 

(8) Evidence 

(9) Relief and costs 

(1) In General 

Under tome etatutee, a eummary statutory proceed¬ 


ing may be brought to Inquire Into the validity of a 
corporate.election; In such proceeding the court Is not 
governed by strict legal rules, but may deal with the 
matter according to substantial rights and equities, and 
determine any controversy fundamentally appertaining to 
the legality of the election. The proceeding is available 
only where the corporation and the election are within 
the. scope of the statute, which must be substantially 
complied with, although it is to be llberaliy construed. 

Irrespective of the general principles of equity 
jurisdiction,*7 under statutes expr-essly or substan¬ 
tially so providing the court may, on the applica¬ 
tion of any person or, under some statutes, any 
corporation, aggrieved by the election of any cor¬ 
poration, forthwith proceed to hear the allegations 
and proofs of the parties or otherwise inquire into 
the matters of complaint and confirm the election, 
order a new one, or direct such other relief as right 
and justice may require.** Such a proceeding is 
summary in nature;** hence the court is free to 
deal with the matter not necessarily in accordance 
with strict legal rules, but according to the sub¬ 
stantial rights and equities.^® While such a stat¬ 
ute should be liberally construed,^^ it must be sub¬ 
stantially complied with to give the court jurisdic- 
tion.42 

For such a statutory remedy to be available, it is 
necessary and sufficient that the corporation,^* and 
the particular elcction,^^ be within the scope and 


Iowa.—Schmidt v. Pritchard, 112 N. 

W. 801, 135 Iowa 240. 

N.Y.—Hartt v. Harvey, 32 Barb. 66. 

10 Abb Pr. 821, 19 How.Pr. 245. 
Statute affordiag no adequate remedy 
A statute providing that u-surpa- 
tlon of an office or franchise may be 
prevented by an ordinary action ap¬ 
plies only to public ofllces and not tu 
the office of director of a private 
corporation, and hence affords no 
adequate remedy so as to divest eq¬ 
uity of jurisdiction.—Gilchrist v. Col- 
lopy, 82 R.W. 1018, 119 Ky. 110, 26 
Ky.L.. 1003. 

aa. N.Y.—Hartt v. Harvey, 32 Barb. 
65, 10 Abb.Pr. 321, 19 How.Pr. 246. 

34. U.S.—Bartlett v. Gates, C.C. 

Colo., 118 P. 66. 

Ill.—West Side Hospital v. Steele, 
124 Ill.App. 634. 

14a C.J. p 63 notes l4'-16. 

aa. Iowa.—Schmidt v. Pritchard, 112 
N.W. SOI, 135 Iowa 240. 

14a C.J. p 63 note 17. 

ae. N.Y.—In re American Fibre 
Chair Seat Corporation, 272 N.Y.S. 
206, 241 App.niv. 632, affirmed 193 
N.K. 263, 266 N.Y, 416, roargument 
denied 196 N.K. 171, 266 N.Y. 600— 
Young v. Jebbett, 211 N.Y.S. 61, 
213 App.Dlv. 774. 


37. Cal.—Simpson v. Nielson, 246 P. 
342. 77 CaLApp. 297. 

Del.—Fleer v. Prank H. Fleer Cor¬ 
poration, 125 A. 411, 14 Del.Ch. 277. 
Jurisdiction of equity see supra sub¬ 
division a, this section. 

38. Cal.—Fritz v. Superior Court in 
and for City and County of San 
Franci.*«co, 63 r.2d 872, 18 Cal.App 
2d 232. 

Del.—Fleer v. Prank II. Fleer Corpo¬ 
ration, 125 A. 411, 14 Del.Ch. 277. 
N.Y.—Merchants' Doan & Investment 
Corporation v. Abramson, 212 N.Y. 
S. 193, 214 App.Dlv. 252. 

14a CJ. P 64 note 22. 

Purposs of statuto 

(1) It is 'Untended to afford more 
speedy relief than could often be ob¬ 
tained in an ordinary suit in equity 
or by a writ of quo warranto."— 
I’iorce Oil Corporation v. Voran, 118 
S.E. 247, 260, 136 Va. 416. 

(2) "Its manifest purpose is to 
right wrongs done to a corporation, 
not to its individual stockholders, 
through the unlawful usurpation of 
its management and offices by per¬ 
sons not entitled thereto."—Fleer v. 
Frank H. Fleer ‘Corporation, 126 A. 
411, 14 Del.Ch. 277. 

(3) Other statements of purpose 
see 14a C.J. p 64 note 22 [a]. 
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39. N.J.—In re Zenitherm Co., 113 
A. 327, 96 N.J.Law 297. 

N.Y.—Application of Kaminsky, 295 
N.YS. 989, 251 App.Dlv. 132, re¬ 
argument denied In re Kaminsky, 
298 N.Y.S. 171, 251 App.Div. 795, 
affirmed 13 N.E.2d 456, 277 N.Y. 
624—Merchants' Loan & Invest¬ 
ment Corporation v. AbrRm.son, 212 
N.Y.S. 193. 214 AppDiv. 262. 

Va—Pierce Oil Corporation v. Voran. 
118 SE 247, 136 Va. 416. 

40. N.J.—In re Zenitherm Co., 113 
A. 327, 95 N.J.Law 297. 

Va —Pierce Oil Corporation v, Voran, 
118 S.E. 247, 136 Va. 416. 

14a C.J. p 66 note 65. 

41. N.C.—In re Hotel Kalcigh, 177 
S.E. 648, 207 N.C. 521. 

48. Cal.—J pTitz V. Superior Court in 
and for City and ("ouiity of Snn 
Francisco, 63 P.2d 872, 18 Cal App. 
2d 232. 

43. Del.—In re Powell, 68 A. 831, 21 
Del. 7. 

14a C.J. p 64 note 23. 

44b N.Y.—Application of Kamin.sky, 
295 N.Y.S. 9S9. 251 App.Div. 132, 
reargument denied In re Kamin¬ 
sky. 298 N.Y.S. 171, 251 AppDiv. 
795. affirmed 13 N.R2d 456, 277 N. 
Y. 524—In re Election of Directors 
of Hammond Light & Power Co.. 
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application of the statute. The court may deter¬ 
mine any controversy that goes to the fundamental 
proposition upon which the alleged illegality is bas¬ 
ed but it is improper for it to undertake to ad¬ 
just equitable controversies which are purely col¬ 
lateral or extraneous to the question of the legality 
of the election.^® Thus it may determine the right 
of a stockholder to vote,^*^ but it may not decide the 
ownership of stock apart from its voting incident's 
where the stockholder is not a party to the proceed- 

ing.^s 

(2) Who May Institute 

Generally, statutory proceedings to review tf corpo¬ 
rate election may be brought only by one who was a 
stockholder at the time thereof, although there Is dis¬ 
agreement as to whether he must have been entitled to 


vote. The right to bring the proceedings may be lim¬ 
ited to '^aggrieved'* stockholders. 

In order to institute statutory proceedings to re¬ 
view a corporate election, a person must have been 
a stockholder at the time of the election complained 
of;50 and it has been held that his interest at the 
time must have been such as entitled him to vote,^»i 
although there is authority holding that record own¬ 
ership by a bona fide holder for a sufficient lenglh 
of time to entitle him to vote is not essential.®^ Ob¬ 
viously, directors who are stockholders may insti¬ 
tute the proceeding,®^ but not, under a particular 
statute, a director who is not a stockholder, or the 
corporation itself.®^ The fact that since the com¬ 
mencement of the proceeding his stock has been 
sold, under an illegal assessment, by a board of di- 


228 N.Y.S. 70. 131 Mlsc. 747—In re 
National Pleasure Tours. Inc., 225 
N.Y.S. 307, 131 Misc. 84. 

14a p 65 note 24. 

Blection of bnolnass agents held 
not within statute. It applying only 
to election of directors.—Robak v. 
Polish Busines.smen*s Inv. Ass'n, 111 
A. 699, 95 N.J.Law 70. 

45. Del.—Fleer v. Frank H. Fleer 
Corporation, 125 A. 411. 14 Del.Ch. 
277. 

N.Y.—Application of Kaminsky, 296 
N.Y.S. 989, 251 App Div. 132. re¬ 
argument denied In re Kamin.«tky. 
298 N.Y.S. 171, 251 App.Dlv. 795. 
affirmed 13 N.E.2d 456, 277 N.Y.S. 
524. 

14a C.J. p 65 note 25. 

laellfflbillty of the person elected 
is a matter within the scope of pro¬ 
ceeding.—Matter of Northern Dis¬ 
pensary, 66 N.Y.S. 784, 26 Misc. 147. 

46. Del.—Fleer v. Frank H. Fleer, 
125 A. 411, 14 Del.Ch. 277. 

N.Y.—^Application of Kaminsky, 295 
N.Y.S. 989, 251 App.Div. 132, re- 
argument denied In re Kaminsky, 
298 N.Y.S. 171, 251 App.Div. 796, 
affirmed 13 N.E.2d 456, 277 N.Y. 
524. 

14a C.J. p 65 note 25. 

“The requirements of Justice, as 
intended in the statute, do not entitle 
a particular Judge hearing the peti¬ 
tion to determine whether or not the 
balance of equities or his own con¬ 
ception of fairness should determine 
the result. What must be deter¬ 
mined Is whether the election has 
been held in accordance with the 
governing provisions of law."—In re 
Green Bus Lines, 2 N.Y.S.2d 556. 166 
Misc. 800. 

Bights of promotsr 

The legal and equitable rights In¬ 
volved In the promotion and conduct 
of corporations between the promoter 
and the corporation or its officers or 
stockholders do not come within the 


I statute —Matter of Robert Clarke. 
Inc., 174 N.Y.S. 314, 186 App.Div. 216. 
Title of laeumbents conceded 

Whore the validity of the election 
of the present incumbents is conced¬ 
ed, a right asserted against former 
directors for acts done by them as 
directors before the termination of 
their offices does not afford a ground 
for maintaining an action under such 
a statute.—Fritz v. Superior Court In 
and for City and County of San 
Franci.sco, 63 P.2d 872, 18 Cal.App. 
2d 232. 

47. Del.—^Italo Petroleum Corpora¬ 
tion of America v. Producers’ Oil 
Corporation of America. 174 A. 276, 
20 Del.Ch. 283—Triplex Shoe Co. v. 
Rice & Hutchins, 152 A. 342, 17 
Del.Ch. 356, 72 A.L.R. 932. affirm¬ 
ing Rice & Hutchins v. Triplex 
Shoe Co., 147 A. 317, 16 Del.Ch. 298 
—Fh'er v. Frank H. Fleer Corpora¬ 
tion, 125 A. 411. 14 DeLCh. 277. 

N.Y.—In re Prophet, 260 N.Y.S. 239, 
236 App.Div. 624, reargument de¬ 
nied 261 N.Y.S. 1037, 238 App.Div. 
765. 

So where the particular stockholder 
is not a party 

Del.—Standard Scale & Supply Cor¬ 
poration V. Chappel, 141 A. 191, 16 
Del.Ch. 331, reversing Chappel v. 
Standard Scale & Supply Corpora¬ 
tion, 138 A. 74, 15 DeLCh. 333. 

48. Del.—Italo Petroleum Corpora¬ 
tion of America v. Producers' ON 
Corporation of America, 174 A. 276, 
20 Del.Ch. 283. 

49. Del.—Standard Scale & Supply 
Corporation v. Chappel, 141 A. 191, 
16 Del.Ch. 331, reversing Chappel 
v. Standard Scale & Supply Corpo¬ 
ration. 138 A. 74, 15 DeLCh. 333. 

60. N.Y.—In re Election of Direc¬ 
tors of Hammond Light & Power 
Co., 228 N.Y.S. 70. 131 Misc. 747. 
14a C.J. p 65 note 27. 

Persons deemed stockholders 

CD Holder of vc»tlng trust certifi¬ 
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cate issued In exchange for stock.— 
Chandler v. Bellanca Aircraft Corpo¬ 
ration, 162 A. 63, 19 DeLCh. 57. 

(2) The executor of a deceased 
stockholder as such has a sufficient 
lntere.st to entitle him to in.stitute 
the proceeding, although as an in¬ 
dividual. holding two shares for the 
purpose of deciding disputes between 
the two other stockholders one of 
whom had died, he had no such inter¬ 
est.—In re P. F. Keogh, Inc., 183 N. 
Y.S. 408, 192 App.Div. 624. 

Where a county is a stockholder, it 

has the same rights as any other 
stockholder by means of any remedy 
which is legal and proper.—Horn- 
blower V. Duden, 35 Cal. 664. 

Transferees under illegal contract 

Transferees whose claim to vote 
stock was based on illegal contract 
could not set aside election of direc¬ 
tors although, as against transferor 
who Voted stock, transferees had ti¬ 
tle—Smith v. California Thorn Cord¬ 
age, 18 r.2d 393. 129 Cal.App. 93. 

51. N.Y.—In re Green Bus Lines, 2 
N.Y.S.2d 556. 166 Misc. 800. 

58. Cal.—^Wright v. Central Cali¬ 
fornia Colony Water Co., 8 P. 70, 
67 Cal. 532. 

63. N.Y.—In re National Pleasure 
Tours, Inc., 226 N.Y.S. 307, 131 
Misc. 84. 

Xembcrshlp corporation 

Trustees of a nonprofit member¬ 
ship corporation, deprived of their 
right to vote at elections to All va¬ 
cancies on board, were sufficiently ag¬ 
grieved to entitle them to maintain 
action to contest elections of other 
trustees.—Colburn Biological Insti¬ 
tute V. De Bolt, 59 P.2d 108, 6 Cal. 
2d 631. 

54. Del.— ^In re Chelsea Exchange 
Corporation, 159 A. 432, 18 Del.Ch 
287. 
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rectors illegally elected does not prevent a stock¬ 
holder from instituting the proceeding.®^ 

Under a statute extending the right to institute 
such proceedings to “aggrieved” stockholders, where 
the proceeding is invoked to ascertain whether the 
corporation’s affairs have been unlawfully usurped 
by individuals through wrongful conduct and trick¬ 
ery, the grievance is one which is common to the 
entire corporate body and the right in such case is 
not individual to each stockholder.®® Under such 
a statute, where the election was unauthorized and 
held without sufficient notice, any stockholder, may 
proceed without any further showing; but where 
the election was legal in the sense that it was held 
upon proper authority and notice, a stockholder must 
show an inequitable result, or that the irregularity 
complained of would, if corrected, produce a differ¬ 
ent result, in order to qualify as an “aggrieved per- 
son.”57 

(3) Jurisdiction and Venue 

The plain terma of a statute respecting the venue 
of proceedings to review corporate elections must be com¬ 
plied with. 

The plain terms of a statute respecting the venue 
of proceedings to review corporate elections must 
be complied with.®® Thus, where the statute ex¬ 
pressly so provides, a proceeding to set aside an 
election of directors may be instituted only in the 
county in which the election was held, despite a 
constitutional provision permitting suits of certain 
types to be brought against corporations in other 
places, subject to the court’s power to change the 
place of trial.®® 


(4) ' Notice and Demand 

Where the statute requires notice to be given, notice 
must be served on the corporation and the persons claim¬ 
ing to have been elected; but notice need not be given 
to all the stockholders, or to directors or officers whose 
election is not questjoned. 

Under statutes giving a remedy by review of cor¬ 
porate elections and providing for notice, it is nec¬ 
essary and sufficient that notice be served on the 
corporation®® and on the persons w'ho claim to have 
been elected.®^ Tt is not necessary, however, that 
notice be given to all the stockholders,®® or to direc¬ 
tors or officers whose election is not questioned.®® 

The notice serves the purpose of a rule to show 
cause why the prayer of the petition should not be 
granted ;®4 but an actual order to show cause may 
be made by a judge out of court.®® No one but a 
party named as aggrieved, in the notice, is entitled 
to be heard on behalf of the application.®® 

Where the petitioner docs not seek cancellation of 
slock alleged to have been illegally issued, but only 
to set aside an election at which such stock was 
voted, he is not required as a condition precedent to 
demand of the cori>oration that it sue the holder 
thereof.®^ 

(5) Time to Sue, Limitations, and Laches 

A suit involving the validity of the election of di¬ 
rectors must be brought and prosecuted with diligence. 

A suit in equity involving the validity of the elec¬ 
tion of directors of a corporation should be not only 
brought®® but prosecuted®® with diligence. The 
court will not entertain such an action after the di¬ 
rectors elected at a disputed election have been sup¬ 
planted at a subsequent election.^® 


55. Cul.—Whitohoad v. Sweet. 68 r. 
376. 126 Cal. 67. 

56. Del.—Fleer v. Frank H. Fleer 
C’orporation, 125 A. 411, 14 Dcl.Ch. 
J77 

57. N.Y.—In re Green Bus Lines, 
2 N.Y.S.2d 556, 1G6 Misc. 800. 

58. Okl—Colbert v. Childers, 64 P. 
2d 1207, 179 Okl. 113. 

59. Cal.—Elbcrta Oil Co. v. Superior 
(’oiirt of California In and for 
Kings County. 239 P. 415, 74 Cul. 
App. 114. 

60. Del.—In rc Vernon, 40 A. 60, 17 
Del. 202. 

14a C.J. p 65 note 32. 

SuMeiwncj of notice 

Ten days' not lee was held suffi¬ 
cient to confer Jurisdiction on judge 
of superior court to hear complaint 
of corporate election, although it ap¬ 
peared from complaint that stock¬ 
holders had failed to elect directors, 
whore stockholders* meeting hud been 


duly held for such purpose and elec¬ 
tion was prevented by deadlock.—In 
re Hotel Raleigh, 177 S.E. 648, 207 
N.C. 521. 

61. N.Y.—In re Schoh,*irle Valley R. 
Co., 12 Abb.Pr.pN.S., 394—Ex p. 
Holmes, 5 Cow. 426. 

68. N.Y.—In re Schoharie Valley R. 
Co., 12 Abb.Pr.,NS.. 394. 

63. N.Y.—Ex p. Holmes. 6 Cow. 426. 

64. Del.—In re Vernon, 40 A. 60, 17 
Del. 202. 

65. N.Y.—In re Argus Co., .34 N.E 
388, 138 N.Y. 567. 

Snell order may be made returnable 
at a speoial term being held at the 
same time and place with a circuit, 
despite a rule of practice against so 
making contested motions returnable. 
—In re Argus Co., supra. 

66. N.Y.—In re Mohawk, etc., R. Co., 
19 Wend. 135. 

67. Del.—In re Diamond State Bre^ - 
ery, Ch„ 2 A.2d 254. 
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68. U.S.—In re OT.ara Coal Co., Ill., 
260 F. 742. 

Colo—Grant v. Elder, 170 P. 198, 61 
Colo. 104. 

Held no laches 

(1) Corporation trustees, beginning 
suit to set aside other trustee.s’ elec¬ 
tions within year, during all of which 
time parties were engaged in active 
dispute both in and out of courts as 
to who controlled corporation, held 
not guilty of laches barring suit.— 
Colburn Biological Institute v. De 
Bolt. 59 l’.2d 108, 6 Cal.2d 631. 

(2) A petitioner is not guilty of 
laches where he received no notice 
of his allegedly unlawful removal as 
director and the election of his suc¬ 
cessor until shortly before commenc¬ 
ing the proceeding.—In re Moscowitz, 
200 N.Y S 630, 206 App Div. 289. 

69. Colo—Grant v. Elder, 170 P. 198, 
64 ('olo. 104. 

14a C.J. p 65 note 41. 

76. Cal.—Fritz v. Superior Court in 
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(6) Parties and Appearances 

Although there le contrary authority, the corporation 
Is generally held a necessary party, but failure to make 
It such may be cured by amendment or appearance and 
waiver of notice. Directors are proper parties: and 
stockholders must be made parties before the court will 
adjudicate any questions affecting their rights. 

Although there is authority to the contrary,the 
corporation is generally held to be a necessary party 
to a statutory proceeding to set aside or review a 
corporate elcction^Z or to a suit in equity wherein 
the title to corporate offices is involvcd.'^^ How'cv- 
er, where the corporation is not made a party the 
petition should not be dismissed since the omission 
may be cured by an amendment,or by a stipula¬ 
tion of appearance in the action and waiver of no¬ 
tice.*^® The stockholders must be made parties be¬ 
fore the court will adjudicate questions affecting 
their rights.76 Directors are proper parties.^^ 

Where some of the petitioners are entitled to in¬ 
stitute the proceeding, their right to have the pe¬ 
tition heard is not affected by the fact that another 
party is joined as a petitioner without authority,^* 
or by the fact that the trustees whose election is in 
question join in the application.^^ 

Counsel on both sides who appear will be deemed. 


prima facie, to be authorized to appear,®^ but any 
person named as a relator may move to have his 
name struck from the proceeding if he diJl not au¬ 
thorize the application.®! 

(7) Pleadings 

The pleading. In a proceeding to review a corporate 
election, will be construed as a whole; It must show that 
the person making the complaint is entitled to complain, 
and should state the grounds on which relief Is asked. 
Where the proceeding Is upon the ‘‘application" of a 
stockholder, he may invoke the remedy by bill or peti¬ 
tion. 

A petition or complaint in a statutory proceeding 
to review a corporate election will be construed as 
a wholc,®2 and will not be held bad for failure to 
make an allegation which is rendered unnecessary 
by other allegations.®® The application must show 
that the person making the complaint is one whose 
rights have been infringed and who is justly entitled 
to complain;®^ it should also state the grounds on 
which relief is asked.®® 

Where the court is authorized to entertain the 
proceeding upon the "application” of a stockholder, 
the remedy may be invoked either by bill or peti¬ 
tion at complainant's election.®® Where the pro¬ 
ceeding is instituted by the corporation, the petition 


and for City and County of San 
Francisco, 63 P.2d 872, 18 Cal.App. 
2d 232. 

71. N.C.—In re Hotel Ralelgrh, 177 
S.E. 648, 662, 207 N.C. 621. 

"The corporation itself is neither 
a necessary nor a proper party to 
the proceeding.”—In re Hotel Ra¬ 
leigh, supra. 

72. N.Y.—In re Election of Directors 
of Hammond Light & Power Co.. 
228 N.Y.S. 70, 131 Mlsc. 747—Mat¬ 
ter of Pioneer Paper Co., 86 How. 
Pr. 102. 

Beasoa for role 

"That the corporation is a neces¬ 
sary party is obvious, from the fact 
that it is peculiarly the party against 
which an order should run command¬ 
ing it to hold a new election.”—In 
re P. F. Keogh, Inc., 183 N.Y.S. 408, 
411, 192 App.Dlv. 624. 

72. Pa.—Krecker v. Shirey, 2 Pa. 
Dist. 24. 

Wis.—^Putnam v. Sweet, 1 Chandl. 
286, 2 lUnn. 302. 

74. Wls.—l^utnam v. Sweet, supra. 

76. N.Y.—In re Election of Direc¬ 
tors of Hammond Light & Power | 
Co.. 228 N.Y.S. 70. 131 Misc. 747. 

76. U.S.—^Arkansas Valley Sugar 
Beet, etc.. Lend Co. v. Ft. Lyon 
Canal Co., Colo., 173 F. 601, 97 
C.(\A. 661. 

14a C.J. p 65 note 45. I 


Ownership of stock; right to vote 

A stockholder must be a party be¬ 
fore the court will determine his 
ownership of the stock, but not 
where the court determines merely 
his right to vote at a particular elec¬ 
tion.—In re Diamond State Brewery, 
Del.Ch.. 2 A.2d 254-~Standard Scale 
& Supply Corporation v. Chappel, 141 
A. 191, 16 Del.Ch. 331, reversing 

Chappel V. Standard Scale & Supply 
Corporation, 138 A. 74, 15 Del.Ch. 
333. 

77. N.Y.—In re P. F. Keogh. Inc., 
183 N.Y.S. 408. 192 App.Dlv. 624. 
But it has been* said, in a case 

where the defect was cured by stipu¬ 
lation. that failure to Join and serve 
a director and the corporation as 
parties "would otherwise be fatal.” 
—In re Election of Directors of 
Hammond Light & Power Co., 228 N. 
y.S. 70, 73, 2 31 Misc. 747. 

78. N.Y.—In re Argus Co., 84 N.E. 
388, 138 N.Y. 557. 

79. N.Y.—Matter of Pioneer Paper 
. Co., 36 How.Pr. 111. 

sa N.Y.—^Ex p. Holmes, 5 Cow. 426. 

81. N.Y.—^Ex p. Holmes, supra. 

82. Cal.—^Whitehead v. Sweet, 68 P. 
376, 126 Cal. 67. 

14a C.J. p 66 note 60. 

83. Cal.—^Whitehead v. Sweet, supra. 

Allegation of demand on corpora* 
tlon to bring the action is rendered 
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unnecessary by the allegation that 
the corporation is controlled by the 
illegally elected directors whose elec¬ 
tion is sought to be reviewed.— 
Whitehead v. Sweet, supra. 

84. N.Y.—In re Syracuse, etc., R. 
Co., 91 N.Y. 1—In re Mohawk, etc., 
R. Co., 19 Wend. 135. 

85. N.Y.—In re Mohawk, etc., R. Co., 
supra. 

14a C.J. p 66 note 63. 

Beqnlrements for temporary restrain¬ 
ing order 

In action to determine validity of 
corporate election, that complaint 
docs not plead all circumstances re¬ 
quired by statute does not affect 
court's Jurisdiction to issue tempo¬ 
rary restraining order.—Simpson v. 
Nielson. 246 P. 342. 77 Cal.App. 297. 
Pleading held snttcient 

Petition showing that management 
of corporation refused or neglected 
to call regular annual meeting, de¬ 
layed registration of large holdings 
of stock to prevent its being voted, 
and permitted voting of stock held 
by corporation virtually owned by 
parent corporation, was held not de¬ 
murrable.—Halo Petroleum Corpora¬ 
tion of America v. Producers' Oil 
Corporation of America, 174 A. 276, 
20 Del.Ch. 283. 

86 . Del.—Fleer v. Frank H, Fleer 
Corporation, 126 A. 411, 14 Del.Ch. 
277. 
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must be subscribed by someone authorized to pre¬ 
sent it in the name of the company.®'^ 

Prayer for cancellation of stock. Although a 
stockholder may include in his bill to set aside an 
election a prayer for cancellation of the stock ille¬ 
gally voted thereat, he cannot be compelled to do 
so.®® 

Cross petition. In a proceeding by a stockholder 
to have determined respondents' titles as directors, a 
cross petition for his removal as a director on the 
ground of unfitness will be denied as setting up mat¬ 
ters not germane to those called in controversy by 
the original petition.®® 

(8) Evidence 

In a Btatutory proceeding to review a corporate elec¬ 
tion, the petitioner has the burden of proof; but strict 
rules as to the reception of evidence have been held not 
applicable to such proceedings. Oral proof and proof by 
affidavit may be received, and, in the absence of a con¬ 
trary statute, the court Is not concluded by the corpo¬ 
rate books as to the qualifications of voters. 

In a statutory proceeding for the review of a cor¬ 
porate election, plaintiff or petitioner assumes the 
burden of proof.®® The strict rules which govern 
the reception of evidence in civil actions have been 
held not applicable in such statutory proceedings.®^ 
The court may, in its discretion, receive oral proof 
or proof by affidavit,®2 and, unless it is provided 
otherwise by statute,®® it is not concluded by the 
corporate books, but has power to go behind them 
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in determining the qualifications of the voters at the 
election.®^ 

In particular cases, the evidence has been held 
sufficient to warrant setting aside the election,®® to 
justify a finding favorable to a pledgee voting stock, 
on the issue of good faith,®® to support the conclu¬ 
sion that papers essential to the transfer of stock 
were presented, and that transfer was made prior 
to the stockholders’ meeting,®7 and for other pur¬ 
poses ;®® and evidence has been held insufficient to 
establish the presence of a quorum of stockholders 
at a meeting.®® 

(9) Relief and Costs. 

The court has discretionary power to confirm the 
corporate election complained of, to order a new one, or 
to set aside an election and order the admission to office 
of those who would have been elected if the votes had 
been properly received or rejected, but It may not es¬ 
tablish an illegal election or arbitrarily refuse to confirm 
a fair and legal one. In some circumstances, costs will 
be refused either party. 

Although, as stated supra in subdivision b (1) of 
this section, the court, in a statutory proceeding for 
the review of a corporate election, is free to deal 
with the case, not necessarily in accordance with 
strict legal rules, but in accordance with substantial 
rights and equities, nevertheless the power of the 
court is not unlimited.^ While it has discretionary 
power to confirm an election® or to order a new 


COBPORATIONB 


87. N.T.—In re Lighthall Mfg. Co.. 
47 Hun 258. 

SB, Dol.—^In re Diamond State Brew- 
pry, Ch.. 2 A.2d 264. 

89. Del.—In re Chelsea Exohanffc 
Corporation, 150 A. 432, 18 Del Cli. 
287. 

90k Colo—Grant v. Elder, 170 P. 108, 
64 Colo. 101. 

S,C.—Sllverlliorne v. Barnwell Dum¬ 
ber Co., 79 S.R 519, 96 S.C. 32. 
That particular voters were not 
■tookholdere of record.—In ro Timen, 
200 N.Y.S. 488, 120 Misc. 815. 

Proof of **8rievaBoe*’ 

A legal dlrccloru* election held in 
accordance with proper authority and 
upon due notice can be set aside by 
a stockholder only upon a showing 
that he has been aggrieved by elec¬ 
tion, hut where the alleged election 
was unauthorized or upon insufH- 
cient notice, no further showing Is 
required of the stockholder.—*ln re 
Green Bus Lines, 2 N.Y.S.2d 656, 166 
Misc. 800. 

91 . N.y.—In re Argus Co., 34 N.E. 
388, 138 N.Y. 557. 

98 . N.Y.—Matter of Pioneer Paper 
Co.. 36 How.rr. 104. 


93. N.J.—In re Election of Directors 
of Cedar Grove Cemetery Co., 39 
A. 1024, 61 N.J.Law 422. 

94. Del.—III re Diamond State Brew¬ 
ery, Ch.. 2 A.2d 264—In re Canal 
Con.<»t. Co.. Ch. 182 A, 545. 

14a C..T. p 66 note 60. 

Determination of right to vole in 
elections conducted and supervised 
by the court see supra S 720 a (2). 
Dlsfranehisemeut recorded ia min¬ 
utes 

The fact that the minutes show an 
assent by "both sides’' to the dJsfran- 
chi.sement of certain shares does not 
prove unanimous consent by the 
stockholders present, nor can it bo 
presumed that the stockholders rep¬ 
resented by proxy assented.—Thomp¬ 
son V. Blaisdell. N.J.Sup., 107 A. 405. 

95. Cal.—Colburn Biologioal Insti¬ 
tute V. De Bolt, 69 r.2d 108, 6 Cal. 
2d 631. 

Tex.—Tarver v. Mitchell, Clv.App, 
266 S.W. 1106. 

96. Cal.—Michaels v. Pacifle Soft 
Water Laundry. 286 P. 172, 104 
Cal.App. 366, rehearing denied 286 
P. 1071, 104 Cal.App. 366. 

97. N.Y.—In re Fritsch. 12 N.Y.S. 2d 
84. 


98. Unlawful declaration of dividend 

Evidence held to show that no sur¬ 
plus existed at the time of the dec¬ 
laration of a dividend, so that its un¬ 
lawful declaration did not prevent 
the passing of the power to vote for 
directors from the cumniun to the 
preferred stockholders.—Vogt man v. 
Merchants’ Mortgage & Credit Co., 
178 A 99, 20 Del.Ch 364. 

Obtaining proxies without fraud ' 
Evidence held to warrant finding 
that general proxies for an annual 
meeting were not fraudulently ob¬ 
tained, although the stockholders 
who gave them were not informed 
that a by-law amendment incroasing 
the number of directors was contem¬ 
plated—Gow V. Con.solidated Copper- 
mines Corporation. 165 A. 136, 19 Del. 
Ch. 172. 

99. Del.—Leamy v. Sinaloa Explora¬ 
tion & Development Co., 130 A. 2S2. 
15 Del.Ch. 28. 

1. N.Y.—Ex p. Willcocks, 7 Cow. 
402. 17 Am.D. 625. 

8. N.Y.—^^Vpplication of Kaminsky, 
295 NY.S. 989. 261 App.Dlv. 132, 
reargument denied In re Kaminsky, 
298 N.Y.S. 171, 251 App.Div. 796, 
affirmed 13 N.E.2d 466, 277 N.Y. 
524—In re Fritsch. 12 N.Y.S.2d 84 . 
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one,® as justice may require, it may not arbitrarily 
refuse to confirm an election clearly shown to have 
been legal and fair,^ or* oust a duly elected and un¬ 
complaining director from an office conferred upon 
him at a legal election nor, on the other hand, 
may it establish an election which has been illegally 
conducted.® 

Although it has been held that the court is with¬ 
out power to compel the inspectors of election to 
count votes which they had refused to count,^ it is 
proper for it to set aside an election and order the 
admission to office of those persons who would have 

2. Eligibility, Acceptance 

§ 726. Eligibility 

a. In general 

b. Residence and citizenship 

c. Ownership of stock 

d. Performance of statutory duties 

a. In General 

The qualifications of directors may be regulated by 
statute or by-law. One is not disqualified by anything 
he contemplates doing after election, or, In the absence 
of fraud, because he qualified for the express purpose 
of becoming a director; a corporation may, through a 
representative, act as director. A director may also be 
an officer. 

The qualifications of directors of a corporation 
may be regulated by statute,^® or, pursuant to cx- 


been legally elected if improperly rejected votes had 
been received® or illegal votes rejected.® 

The denial of an order for a new election on the 
ground of insufficiency of evidence is no bar to a 
subsequent application.i® 

Receiver, In such a proceeding the court has no 
power to appoint a receiver for the corporation.^^ 

Costs will not be allowed to either party where a 
new election is ordered and a large part of the costs 
were incurred by petitioners in their attempt to 
have themselves declared elected.^^ 

f Office, and Qualification 

press or imi)Iied authority granted by statute or 
charter, by the corporation through duly enacted 
by-laws not inconsistent with the statute or char¬ 
ter and a corporation having power to adopt 
a by-law fixing qualifications may contract to make 
such a by-law.i® 

A person who is otherwise eligible for the office 
of director is not disqualified by reason of anything 
which he may contemplate doing after he assumes 
office,!® or because he obtained the necessary quali¬ 
fications for the express purpose of becoming a di¬ 
rector, if no fraud is intended or effected.!'^ A pro¬ 
hibition against a director’s being a director of other 
corporations of a similar character prevents one 


3. N.Y.—^Application of Kaminsky, 
295 N.Y.S. 989. 251 App.Div. 132. 
rearffument denied In re Kaminsky, 
298 N.Y.S. 171, 251 App.Div. 795, 
affirmed 13 N.E.2d 456, 277 N.Y. 
524—In re P. P. Keofrh, Inc., 183 
N.Y.S. 408, 192 App.Div. 624—In re 
Fritsch, 12 N.Y.S.2d 84. 

14a C.J. p 66 note 69. 

So where majority voted for ineligi¬ 
ble candidates 

N. J.—Stratford v. Mallory, 58 A. 347, 
70 N.J.Law 294. 

The manmr of holding a new elec¬ 
tion should not be ordered, nor a 
master in chancery appointed to con¬ 
duct it, where the corporation has 
by-laws specifically providing how 
and when elections shall be held.— 
Tarver v. Mitchell, Tex.Civ.App., 265 
S.W. 1106. 

€. N.Y.—^Application of Kaminsky, 
295 N.Y.S. 989, 999, 251 App Div. 
132, reargument denied In re Ka¬ 
minsky, 298 N.Y.S. 171, 251 App. 
Div. 796. affirmed 13 N.E.2d 456, 
277 N.Y. 624. 

6* Mo.—Tomlin v. Farmers', etc.. 
Bank, 52 Mo.App. 430. 

O. N.Y.—Application of Kaminsky, 
295 N.Y.S. 989, 251 App.Div. 132, 


reargument denied In re Kaminsky, 
298 N.Y.S. 171, 251 App.Div. 795, 
affirmed 13 N.E.3d 456, 277 N.Y. 
624—Ex p. Willcocks, 7 Cow. 402, 
17 Am.D. 625. 

7. N.Y.—People V. Simonson, 16 N. 
Y.S, 118, 61 Ilun 338, 27 Abb.N.Cas 
422. 

14a C.J. p 66 note 67. 

8 . N.J.—In re Election of Direc¬ 
tors of Cape May, etc., Nav. Co., 16 
A. 191, 61 N.J.Daw 78—In re St. 
Lawrence Steamboat Co., 44 N.J. 
Law 629. 

14a C.J. p 66 note 70. 

9. Ill.—Hall V. Woods, 156 N.E. 258, 
325 Ill. 114. 

N.Y.—Ex p. Desdoity, 1 Wend. 98. 
la N.Y.—Matter of Townshend, 18 
N.Y.S. 905. 

11. N.C.—In re Hotel Raleigh, 177 
S.E. 648, 207 N.C. 621. 

12. N.J.—In re Jersey City Paper 
Co., Sup., 59 A. 565. 

13. Ky.—Johnson v. York Coal & 
Coke Co.. 206 S.W. 611, 613, 182 
Ky. 303. 

"It is , . . recognized by all 
the authorities that this subject is 
pre-eminently one for regulation by 
each state, under the laws of which 
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the corporation is organized."—John¬ 
son V. York Coal & Coke Co., supra. 

14. Ky.—Johnson v. York Coal A 
Coke Co., supra. 

N.Y.—In re Haeckcr, 207 N.Y.S. 661, 
212 App.Div. 167. 

14a C.J. p 67 note 76. 

Stock la competing corporation as 
disqualification 

The right granted to a corpora¬ 
tion to make any provi.sions for the 
regulation of its business and tin 
conduct of its affairs does not be¬ 
stow upon it the right, l>y amending 
its certificate of incorporation, to 
place restrictions on eligibility for 
directorship inconsistent with stat¬ 
utory provisions, such as a disqualifi¬ 
cation for ownership of shares in 
a competing corporation.—C’ostcllo v. 
Thomas Cusack Co., 120 A. 15, 94 N 
J.Eq. 423, affirming 124 A. 615, 96 
N.J.Kq. 83, 90. 

15. Qa.—Hazlehurst v. Savanna h. 
etc., R. Co., 43 Ga. 13. 

16. Ohio.—Ohio, etc., R Co. v. State, 
32 N.E. 933, 49 Ohio St. 668. 

17. N.H.—-Richards v. Merrimack, 
etc., R. Co., 44 N.H. 127. 

Acquisition of stock for purpose of 
Qualification see infra S 726 c (2> 
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from being a director of nonresident corporations 
as well as those in the state.i* 

The mere fact that a person is a director or offi¬ 
cer of a corporation docs not prevent him from 
serving the corporation in another and a different 
capacity, the duties and incidents of which are sep¬ 
arate and distinct from those pertaining to his of¬ 
fice so, in the absence of a by-law, charter pro¬ 
vision, or statute to the contrary, the same person 
may be both a director and an executive officer.2<^ 
Moreover, a prohibition against the holding by a 
director or trustee of the office of treasurer ,21 sec¬ 
retary, or other office subordinate to that of the 
president and dircctors22 docs not prevent him from 
holding a subordinate position which docs not come 
within the description of an office. 

The question of the eligibility of a particular per¬ 
son for a directorship is one exclusively of judicial 
cognizance; inspectors of election have no power 
or jurisdiction to pass thereon.22 

Particular provisions have been ctinstruod or ap¬ 
plied with respect to the selection of officers from 
directors, 2 ^ the requirement that directors be “prac¬ 
tical mechanics,*’25 and the selection of managers 
from “each church.**26 

Corporation as director. Although a corporation 
as such cannot act as director in a corporation in 
which it owns stock,27 a person legally authorized 
to represent the former corporation and vote its 
stock may so act.28 

b. Residence and Citizenship 

In the absence of express contrary provision, direc¬ 
tors and officers generally need not be residents of the 


state or citizens of the United States. A statute re¬ 
quiring a corporation to have a resident officer cannot 
be invoked by private parties in attacking the title of 
one Incumbent. 

Under some statutes the directors, or a certain 
number of them, are required to be residents of the 
state or jurisdiction of the corporation ;29 where it 
is not expressly so provided by statute, charter, or 
by-law, a person need not be a resident of the 
state,20 or even a citizen of the United States,2J 
in order to be eligible to the office of director or 
trustee. 

In the absence of a provision to the contrary, a 
nonresident has been held eligible to the office of 
secretary ;22 but the power of a corporation to have 
a nonresident treasurer has been questioned in a 
decision restraining a corporation from turning over 
its property to a nonresident claiming the office.23 
A statute requiring a corporation to have a resident 
officer within the state cannot be invoked by private 
parties in attacking the title of one incumbent offi¬ 
cer, since the statute concerns the state alone.®* 

c. Ownership of Stock 

(1) Necessity 

(2) Nature 

(3) Time 

(4) Proof 

(5) ’ Effect of transfer or encumbrance 
(1) Necessity 

In the absence of express requirement, a director or 
agent need not be a stockholder; but under applicable 
provisions directors are commonly required to be such, 
in which case a .person is ineligible if he does not hold at 
least the minimum number of shares specified. 

Apart from any express requirement of the or¬ 


is. OliKi stale V. Buchanan. 
Wright 233. 

19. Md - Shrivor v. Carlin & Fulton 
Co, 141 A. 434. 165 Md. 51, 58 A. 
I^.U. 767. 

14a C J, p 67 notes 80-84. 

20. Mns.s—Sargent v. Webster, 13 
Mete. 407. 46 Ani.l). 743. 

14a C.J. p 67 notes 70-84. 

21. l*a.—In re Potter Gas Co., 15 
Pa Co. 347—In re Corporation Offi¬ 
cers, 3 Pn.(''o. 188. 

22 . Pa.—(’'omnion wealth v. Chris¬ 
tian, 0 Phila. 566. 

23. N.J.—Tn re St. Ijawrence Steam¬ 
boat ('o.. 44 JN.J.Law B29. 

24. Previous appointment not es. 
sential 

Where an act of Incorporation pro¬ 
vides that there shall be “three di¬ 
rectors,” out of whom “a president 
shall he chosen,” it is sufficient if 
the president is elected by a legally 
constituted meeting, and at the same 


time with the other directors, with¬ 
out having been previously appointed 
a director.—Currn* v. Mutual Assur. 
Soe., 4 Hen & M 315, 14 Va 315, 4 
Am 11. 517. 

25. Direetbrs need not be mechanics 
in actual practice in order to be elig¬ 
ible under a charter provision that 
they shall be “practical mechanics ” 
—Gray v. Mechanics' Bank of Al¬ 
exandria, D.C., 10 F.Cas.No.6,723, 2 
Cranch C.C. 51. 

26. **Church*' as church denomina- 
tiou 

Under constitution of an incorpo¬ 
rated association, providing that 
board of managers "shall consist of 
the officers of the association, to¬ 
gether with not more than ten per¬ 
sons from each church selected from 
the members of the association." the 
term "church” hod reference to the 
church denomination, and not the 
separate congregations of each de¬ 
nomination.—Bailey v. Young Wo¬ 


men’s C’hristian Ass’n of T^hiladel- 
phia, 100 A. 690, 266 Pa. 255. 

27. Ci»nn.—Chase v. Tuttle, lU A. 

874. t'onn 455, 3 Ain S R 64. 
SB, Mass.—^^Vlght v. Springndd. 
lie. It c'o, 117 Mass. 226 , lo Am. 
K. 41J. 

29. l>el—I..ippinan v. Kehoc Steno¬ 
graph Co., 08 A. 943, 11 Del.Ch. 
190. 

14n C.J. p 67 note 93. 

30. W.Va.—Vlulings v. Hulings dum¬ 
ber Co, IS S.E. 620, 38 W Va 351 

31. N.Y.—Sorrentino v. Cilolti, 78 N. 
Y.S. 322, 75 App.T>iv. ,507. 

14a C.J. p 67 note 95. 

32. (\»nn.—McCall v. Byram Mfg. 
Co., 6 Conn. 428. 

33. l‘a. “Matthews v. Theological 
Seminary Reformed Presb. (''hurcli 
of North America, 2 Brewst. 541. 

34. Wis.—State v. Bergs, 217 N.W. 
736, 195 Wis. 73. 
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ganic law of the corporation, there is no rule of law 
making it necessary for a director or trustee*® or an 
agent*® of a corporation to be a stockholder. How¬ 
ever, under applicable provisions of the statute or 
governing instrument, directors and trustees are 
commonly required to be stockholders**^ of record,** 
although such requirement may, by the terms of a 
statute imposing it, be dispensed with by an appro¬ 
priate provision in the certificate of incorporation 
or by by-law.** 

A stockholder is ineligible for the directorate who 
does not hold the number of shares specified by the 
governing provision but ownership of the mini¬ 
mum number of stock so required is sufficient.^1 

(2) Nature 

Where stock ownership is a requisite to eligibility 
for corporate office, ownership In fact and in good faith, 
but not necessarily beneficial ownership. Is essential, 
pretended transferees and persons acquiring stock sole¬ 
ly to qualify In furtherance of wrongdoing being in¬ 


eligible. Persons for whom stock Is held in trust have 
been held eligible as president and secretary. 

Although it has been said that where stock own¬ 
ership is a requisite to eligibility for corporate of¬ 
fice, ownership in fact and in good faith is of the 
very essence of the qualification,^2 nevertheless ben¬ 
eficial ownership of the stock is not necessary, and 
a person who holds legal title thereto is eligible.^* 
Thus, while a person is ineligible for directorship 
where he hojds stock merely as a ‘‘dummy** by 
means of a pretended transfer,^^ he is eligible 
where he holds the legal title as trustee^® or execu¬ 
tor.^® Similarly, it is no valid objection that a di¬ 
rector has acquired his stock by gift,^*^ or for the 
sole and express purpose of qualifying him as di¬ 
rector,4* except, in the latter case, where title is put 
in him only to qualify him as director in further¬ 
ance of some fraudulent scheme or as a shield for 
wrongdoing.®* 

Persons for whom stock in a corporation is held 


35. Maas.—Tapper v. Boston Cham¬ 
ber of Commerce, 126 N.E. 464, 235 
Maas. 209. 

14a C.J. p 68 note 98. 

36. Conn.—Spencer v. Champion, 9 
Conn. 536. 

Mich.—^Pox V. Spring Lake Iron Co., 
60 N.W. 872, 89 Mich. 387. 

37. Cal.—Bryson v. Bryson, 216 P. 
391, 62 Cal.App. 170. 

Del.—Triplex Shoe Co. v. Rice & 
Hutchins. 152 A. 342. 17 Del.Ch. 
356, 72 A.L.R. 932, affirming Rice 
A Hutchins v. Triplex Shoe Co., 147 
A. 317, 16 Del.Ch. 298. 

Mass.—Tapper v. Boston Chamber of 
Commerce, 126 N.E. 464, 235 Mass. 
209. 

Wash.—Tefft v. Schaeffer, 269 P. 

1048, 148 Wash. 602. 

14a C.J. p 68 note 99. 

A. noBbnslnesi oorporatioB not car¬ 
ried on for a profit is not within 
such a statute.—Tapper v. Boston 
Chamber of Commerce, 126 N.E. 464, 
235 Mass. 209. 

Statute held permissive 
A statute providing that ''directors 
. . . need not be shareholders un¬ 

less the articles so provide" is per¬ 
missive, and not mandatory of a 
different policy from that embodied 
in a prior statute requiring owner¬ 
ship of stock, and does not preclude 
a corporation from requiring or con¬ 
tinuing to require through its by¬ 
laws that directors shall be share¬ 
holders. 

Mich.—In re Andrews, 252 N.W. 482, 
265 Mich. 661. 

N.Y.-—In re Ringler, 97 N.E. 693, 204 
N.Y.S. 30, Ann.Cas.l913C 1036. 
Jistoppsl to deny sligibility 

The secretary of a corporation who 
wrongfully refused to transfer stock 


to persons elected directors of the 
company at a meeting cannot be 
heard to urge their ineligibility as 
directors on account of not owning 
stuck.—Guaranty Loan Co. v. Fon¬ 
tanel. 190 P. 177, 183 Cal. 1. 

38. Mont.—Gillies v. Robert B. Lee 
Mining Co., 264 P. 422. 78 Mont. 
402. 

38. N.Y.—Buffalo Electro-Plating 

Co. V. Day, 135 N.Y.S. 1054, 151 
App.Div. 237. 

"It is within the power of the In¬ 
corporators or the stockholders to 
make any reasonable provision gov¬ 
erning the eligibility of directors. It 
might well be provided that the di¬ 
rectors need not be the holders of 
. . . stock. The matter of their 

eligibility is, by the statute, left en¬ 
tirely with the stockholders or the 
incorporators."—In re Ilaecker, 207 
N.Y.S. 561, 662, 212 App.Div. 167. 

40. Cal.—^Waterbury v. Temcscal 
Water Co„ 105 P. 940, 11 Cal.App. 
632. 

14a C.J. p 68 note 2. 

41. N.Y.-—In re Haecker, 207 N.Y.S. 
561, 212 App.Div. 167. 

Wash.—Tefft v. Schaefer, 269 P. 1048, 
148 Wash. 602. 

14a C.J. p 69 note 11. 

42. Ala.—Holcomb v. Forsyth, 113 
So. 516, 216 Ala. 486. 

Ohio.—State v. McIntosh, 23 Ohio 
Cir.Ct.,N.S., 305. 

43. 111.—Babcock v. Chicago Hys. 
Co., 165 N.E. 773, 326 Ill. 16. 

14a C.J. p 68 note 4, p 69 note 6. 

44. Ala.—Holcomb v. Forsyth, 113 
So. 516, 216 Ala. 486. 

Ohio.—State v. McIntosh. 23 Ohio 
Cir.Ct.,N.S., 306. 

Effect of transfer generally see In¬ 
fra i 726 c (6). 

62 


immediate retransfer 

Where stock is transferred and 
immediately assigned back to the 
true owners in blank, the transferee 
is not a stockholder for the purpose 
of qualifying as a director, since the 
retransfer negatives good faith.— 
In re Ringler, 97 N.E. 593. 204 NY. 
SO, Ann.Cas.lSl 3C 1036. reversing 
130 N.Y.S. 62. 145 App.Div. 361, mod¬ 
ifying 127 N.Y.S. 938, 70 Misc. 581. 

45. Ill.—Babcock v. Chicago Rys. 

Co., 155 N.E. 773, 325 III. 16. 

14a C.J. p 69 note 5. 

▼otlBg triistees having adverse in¬ 
terest 

Trustees under a voting trust 
agreement who were officers In bnnks 
dealing with the corporation should 
not have nominated Ihcni.selvos as 
directors, and their election should 
be set aside.—Seward v. American 
Hardware Co., 171 6.E. 650, 161 Va. 
610. 

48. Ky.—Schmidt v. Mitchell. 41 S. 
W. 929, 101 Ky. 670, 19 Ky.L. 763. 
72 Am.S.R. 427. 

14a C.J. p 69 note 6. 

47p U.S.—Kardo Co. v. Adams, Ohio, 
231 F. 960, 146 C.C.A. 146. revers¬ 
ing, D.C.. American Ball Bearing 
Co. V. Adams, 222 F. 967. 

N.J.—In re St. Lawrence Steamboat 
Co., 44 N.J.Law 529. 

N.Y.—Burden v. Burden, 40 N.Y.S. 
499, 8 App.Div. 160, affirmed 54 N. 
B. 17. 169 N.Y. 287. 

4& Cal.—Webster v. Barthtt Est. 

Co.. 169 P. 702. 35 CaLApp. 283. 

14a C.J. p 69 note 8. 

48. Ky.—Johnson v. York Coal, etc., 
Co., 206 S.W. 611, 182 Ky. 303. 

14a C.J. p 69 note 9. 
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in trust have been held qualified to hold the offices 
of president and secretary, 

By reason of a statute making directors or exec¬ 
utive officers of a corporation which owns stock in 
another corporation eligible for directorship in the 
latter, such persons are deemed stockholders of the 
latter corporation within a statute requiring direc¬ 
tors to be stockholders.®^ 

(3) Time 

Although there le authority to the contrary, the pre¬ 
vailing rule, in the abaence of atatute or by-law having 
a different effect, la that a director whose eligibility is 
conditioned upon stock ownership need not own stock 
when elected If he acquires It within a reasonable time 
thereafter, and before he enters upon the office. 

Although thcr-e is authority to the contrary, 
in the absence of express statutory provision the 
prevailing opinion is that one whose eligibility as 
director is conditioned upon his ownership of stock 
need not be a holder of any shares at the time of 
his election, but that it is sufficient to qualify him 
if he becomes a shareholder before he enters upon 
the office of director,®^ and within a reasonable 
time after his election.®^ The rule is otherwise, 
however, under a statute requiring a person elected 
as director to have owned his stock for a certain pe¬ 
riod prior to the election,®® as well as under a by¬ 
law making the term of office run from election so 
that there is no time intervening between election 
and the holding of office during which a person 
elected can qualify,®® and a by-law requiring pay¬ 
ment of at least three months' dues on installment 
stock before election, for eligibility.®^ 


(4) Proof 

Ordinarily, one appearing on the books to be a atock- 
holder la eligible aa director. Where the booka are 
conclualve aa to ownerahip of atoek with reapect to the 
right to vote It, one not appearing thereon aa owner la 
Ineligible, but, where a director la not required to be a 
atockholder of record, auch a peraon may be eligible; 
and where a director muat be a bona fide holder, the 
booka are prima facie evidence of eligibility, but not 
coneluaive. 

Ordinarily a person who appears on tlie books of 
the corporation to be a stockholder satisfies the re¬ 
quirement of stock ownership for eligibility to the 
office of director,®® and, where the books are re¬ 
garded as conclusive as to the ownership of stock 
with respect to the right to vote it, a person who 
does not so appear is not eligible;®® however, where 
a director is not expressly required to be a stock¬ 
holder of record, he may be eligible, at least as 
against collateral attack, even though he does not 
appear as the owner on the stock book.®® Likewise, 
where the statute expressly or in effect requires a 
director to be a bona fide holder of stock, the books 
of the company are prima facie evidence of quali¬ 
fication,®1 but not, except upon election inspectors,®^ 
conclusive.®® One’s title to the office of director 
cannot be predicated upon a purchase of stock by 
another for him, or as his representative, at least 
where it does not appear that the purchaser did not 
buy for himself.®® 

(5) Effect of Transfer or Encumbrance 

A valid and effective tranefer of stock carries with 
it eligibility to directorship, but the transfer or assign¬ 
ment must terminate the transferor's ownership. 

Where a person makes a valid and effective trans- 


60. Wash.—^ICnreland Inv. Co. v. 
Berc‘nd»‘a. 142 P. 869, 81 Wash. 372. 

51. Conn.—Chase v. Tuttle, 12 A. 
874. 65 Conn. 455, 3 Am.S.R. 64. 

14a C.J. p 70 note 32. 

52. Cal.—Rozecrana Gold Min. Co. v. 
Moroy, 4.2 P. 685, 111 Cal. 114. 

53. Pel.—Triplex Shoe Co. v. Rice 
& Hutchins. 162 A. 342, 17 Del.Ch. 
356, 72 A.L.U. 932, afUrnilng Rice 
& IJulohlns V. Triplex Shoe Co., 
147 A. 317, 16 Del.Ch. 298. 

14a C.J. p 70 note 26. 

''Better and prevailing opinion'* 

Del.—Ijippnian v. Kehoe Stenograph 
Co., 102 A. 988. 11 DeI.Ch. 412. 

54. Del —Triplex Shoe Co. v. Rice 
& Hutchins. 152 A. 342, 17 Del.Ch. 
366, 72 A.L.R. 932, affirming Rice 
& Hutchins V. Triplex Shoe Co., 
147 A. 317, 16 Del.Ch. 298—Lipp- 
man v. Kehoe Stenograph Co., 102 
A. 988, 11 Del.Ch. 412. 

55. N.Y.—In re Newcomb, 18 N.Y.S. 
16, 42 N.Y.St 442. 


56. Cal.—^Waterhury ▼. Temescal 
Water Co., 105 P. 940, 11 Cal.App. 
632. 

57. Pa.—Com. v. Stevenson, 50 A. 
91, 200 Pa. 609. 

55. Ill.—Babcock v. Chicago Rys. 

Co., 165 N.E. 773. 326 III. 16. 

14a C.J. p 69 note 12. 

59. N.D.—In re Argus Printing Co., 
48 N.W. 347, 1 N.D. 434, 26 Am.S.R. 
639. 12 D.R.A. 781. 

Pa.—Brown v. Kleotric Min. Mach. 

Co., 22 Pltt8b.Leg.J..N.S., 243. 
Right to vote at elections see supra 
S 720 b. 

6Qi Utah.—Qowans v. Rockport Irr. 

Co., 293 P. 4. 77 Utah 198. 
Prssnmptlon of proper transfer 
(1) Where a director testified that 
he was owner of stock, presumption 
exists that certifleate was properly 
indorsed and delivered to him, since 
there Is a presumption in favor of 
regularity of authority of directors 
on a collateral attack.—Gowana v. 
Rockport Irr. Co., supra. 
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(2) Effect of transfer on eligibility 
generally see 8 726 c (6) Infra. 

61. N.Y.—Ehret v. George Ringler 
jCo., 129 N.Y.S. 551, 144 App.Div. 
480, appeal dismissed 98 N.E. 1102, 
204 N.Y. 638, and reversing 129 N. 
Y.S. 546, 70 Misc. 627. 

14a C.J. p 69 note 15. 

62. ^ N.Y.—In re Ringler, 97 N.E. 593, 
204 N.Y. 30, Ann.Caa.l913C 1036, 
reversing 130 N.Y.S. 62. 145 App. 
Div. 361, modifying 127 N.Y.S. 938, 
70 Misc. 581. 

Conclusiveness of books as to right 
to vote on: 

Court conducting and supervising 
election seo supra $ 720 a (2). 
Inspectors of election see supra 5 
720 c (3) (b). 

6a Ala,—Holcomb v. Forsyth, 113 
So. 516, 216 Ala. 4SS. 

N.J.—In re St. Lawrence Steamboat 
Co., 44 N.J.Law 529. 

64i N.Y.—Matter of Hassam Pav. 
Co., 137 N.Y.S. 453, 152 App.Dii. 
610. 
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fer of all of his stock, he ceases to be, and the trans¬ 
feree becomes, eligible, as a directorbut a trans¬ 
fer or assignment of stock has no such effect where 
it is insufficient to terminate the transferor's owner- 
ship,6® as where the stock has not been transferred 
on the books of the company as required in order 
to make the transfer effective against the corpora- 
tion .®7 A person whose stock was transferred to 
him in violation of restrictions imposed by the arti¬ 
cles of association and the by-laws is not qualified to 
hold office as director.®* 

A pledgor of stock may, under the terms of the 
pledge, remain the owner of the stock so as to be 
qualified to act as director.®* 

d. Performance of Statutory Duties 

Statutes making willful refusal by directors to file 
required reports a ground of Ineligibility in a later elec¬ 
tion are inapplicable to directors who have performed 
such duties, or have not willfully refused to do so. 

Statutes providing that willful refusal by direc¬ 
tors in office to file required reports shall render 
them ineligible to any office at a particular election 
or for a prescribed time do not render ineligible di¬ 
rectors who have performed such duties,'^® or who 
have not willfully refused to do so.*^^ A statute 
providing that the neglect or refusal of the direc¬ 


tors to produce a list of stockholders at an election 
shall render them ineligible to any office at such 
election requires the setting aside of an election at 
which directors neglecting or refusing to do so were 
reelected.^* 

§ 727. Acceptance of Office 

One elected to office must accept It, during the 
term for which he was elected, before he can be said to 
become an officer. While he cannot be compelled to ac¬ 
cept, acceptance may be Implied by circumstances and 
conduct. 

One elected to an office in a corporation must ac¬ 
cept it in some way^® during the term for which he 
was elected^** before he can be said to have become 
an officer. 

While a person who has been elected director can¬ 
not be compelled to accept the office,*^® and the rec¬ 
ords of the corporation are only prima facie and 
not conclusive evidence of his acceptance,'^® accept¬ 
ance may be implied by circumstances and conduct 
indicating an intention to accept.Thus, in the ab¬ 
sence of statute or controlling usage, acceptance 
may be presumed where the person elected fails to 
decline,'^* after being informed of his election.*^* 


65. Del.—^Lippman v. Kehoe Steno¬ 
graph Co,. 98 A. 943. 11 Del.Ch. 190. 

111.—Peo. V. Lihrae, 109 N.E. 1061, 
269 Ill. 351, Ann.Cas.l916B 959, af¬ 
firming 193 I11.APP. 341. 

Oaneellation of original eertlfleato 

Where holder of share of stock, the 
certificate for which had been deliv¬ 
ered to trust company, under terms 
of a trust, as vice-president, issued 
new certificate to transferee of his 
stock, he divested himself of title 
and rendered himself ineligible to 
election as director, though original 
certificate was not surrendered and 
canceled.—Bryson v. Bryson, 216 P. 
391, 62 Cal.App. 170. 

66. Ohio.—.State v. McIntosh, 23 
Ohio Cir.Ct.N.S.. 305. 

14a C J. p 69 note 19. 

Mere pretended transfer of stock 
to “dummy” dominated by majority 
stockholders does not qualify such 
person to be director.—Holcomb v. 
Forsyth, 113 So. 516, 521, 216 Ala. 
486. 

67. Ill.—Peopb* V. Llhme, 109 N-E. 
1051, 269 Ill. 3.51, Ann.Ca8.1916E 
059. affirming 193 Ill.App. 341. 

N.I>.—In re Argus Printing Co., 48 
N.W. 347, 1 N.D. 434, 26 Am.S.R. 
639, 12 L.H.A. 781. 

Proof of ownership of transferred 
stock as affecting eligibility see fi 
726 c (4) supra. 


Consequences of neglect not pre. 
scribed 

A purchaser of stock from another 
who neglected to have the transfer 
recorded as required by by-law is 
eligible where the by-law docs not 
prescribe the consequences of such 
neglect—State v. Smith, 14 P. 814, 
15 r. 137, 386, 15 Or. 98. 

68. Mass.—Longyear v. Hardman, 
106 X.K. 1012, 219 Mass. 405, Ann 
Cas.l916D 1200. 

68- Utah.—Gowans v. Rockport Irr. 
Co.. 293 P. 4, 77 Utah 198. 

70. N.J.—In re Election of Directors 
of U. S. Cast Iron Pipe, etc., Co., 
65 A. 849, 74 N.J.Law 315. 

71. N.J.—In re Election of Direc¬ 
tors of Brooklyn Baseball Club, 66 
A. 1061, 76 N.J.Law 64. 

Failnro to file report 

(1) Negligent, but not willful, 
failure to file an annual report as re¬ 
quired doe.s not bring the statute in¬ 
to operation.—In re Zfuiitherm Co., 
113 A. 327, 95 N J.Law 297. 

(2) Whether the failure to file is 

willful must be determined from the 
facts of the particular ‘case, and a 
failure to do so is not '‘willful” 
where it is due to a mere mistake or 
understanding in which there is no 
element of intent or willful evasion. 
—Pheenix Finance Corporation v. lo- 
wa-Wlsconsin Bridge, Del.Ch., 6 A.2d 
664. i 


72. N.J.—In re Schwartz, 72 A. 70, 
77 N.J.Law 416. 

73. Me.—Woodman v. Butterfield, 
101 A. 25, 116 Me. 241. 

14a C.J. p 70 note 41. 

Bo M to one reSleeted 

N.y.—Van Schaick v. Aron, 10 N Y S. 
2d 550. 170 Misc. 520. 

74b Ky.—Braniblet v. Conimon- 
wealth Land, etc., Co., 83 S.W. 599, 
26 Ky.L. 1176. 

75. Ill.—Standard Oil (^o. v. Morri¬ 
son, etc., Co, 54 Ill.App. 531. 

76. Mass.—Blake v. Bayley, 16 Gray 
531. 

77. N.T.—Van Schaick v. Aron, 10 
N.y.S.2d 560, 170 MIsc. 520. 

78. N.Y.—Halpin v. Mutual Brew¬ 
ing Co., 47 N.Y.S. 412, 20 App.Dlv. 
583. 

U1.—Lockwood V. Mechanics' Nat. 

Bank, 9 R.I. 308, 11 Am.R. 263. 

Va.—Danville, etc., R. Co. v. Brown, 
18 S.E. 278, 90 Va. 340. 

79. N.Y.—^Van Schaick v. Aron, 10 
N.Y.S 2d 650, 170 Misc. 520. 

Presence at election 

Where clerk of corporation was 
present when vote approving his 
election was passed, and he himself 
recorded vote, his acceptance of of¬ 
fice will be presumed.—Delano v. 
Smith Charities, 138 Mass. 63. 
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§ 728. Qualification 

Matters relating to the qualification of officers and 
agents with respect to the oath, certificate of elec¬ 
tion, and bond arc considered in §§ 729, 730, and 731, 
infra, respectively. 

Eligibility generally is considered in § 726, su¬ 
pra, and disqualification in § 737, infra. 

§ 729. - Oath 

PerBons elected directors but falling to file their 
oaths as required by statute are not de Jure officers. 

Persons who have been elected directors of a cor¬ 
poration, but who fail to file their oaths of office as 
required by statute, are not dc jure officers,*® but, 
as appears infra § 739, their acts as dc facto officers 
are valid as to third persons. A corporation may, 
for its own security, make a by-law requiring its 
clerk to be sworn, but cannot avail itself of his 
omission to take oath, in defense of action against 
it, where by-law can be construed as merely direc¬ 
tory and not as making oath indispensable.*^ 

§ 730. —- Certificate of Election 

A certificate by the Inspectors of election that a cer¬ 
tain person has been duly elected Is prima facie evidence 
of his right to office, but Is not conclusive; nor is such a 
certificate indispensable to the taking of office. 

A certificate given undet the hand and seals of 
the inspectors of election that a certain person has 
been duly elected a trustee or director is prima facie 
evidence of his right to the office,*^ but it is not 
conclusive so as to preclude an inquiry into the fact 
of election.** Such a certificate is not absolutely in¬ 
dispensable to enable a party elected to take of¬ 
fice ; thus, if the inspectors wrongfully neglect or 
refuse to give the certificate, the person entitled to 
the office will be so declared.** 


§ 731. -Bond 

a. In general 

b. Extent and duration of liability; dis¬ 

charge 

a. In General 

Where It Is so provided, a bond Is an essential part 
of a corporate officer's qualification, and It Is not com¬ 
plete until valid conditions precedent expressly prescribed 
are fulfilled. Such a bond Is for the benefit of the cor¬ 
poration, rather than the public. 

Where the articles of incorporation provide that 
a corporate officer, before entering on his duties, 
shall execute a bond with satisfactory sureties, it is 
an essential part of his qualification.*® 

Bonds of officers and agents of private corpora¬ 
tions are governed by principles materially differ¬ 
ent from those applicable to bonds of public offi¬ 
cials; they arc given for the benefit of the corpo¬ 
ration rather than for the benefit of the public and 
citizens generally, and the principal obligation to 
which they are collateral is created by contract and 
not by law.** Although valid conditions precedent 
expressly jirescribed must be fulfilled before such 
a bond or undertaking becomes complete,**^ the 
omission of particular formalities has been held not 
to invalidate such instruments.®* 

b. Extent and Duration of Liability; Discharge 

The bond covers duties existing at the time of its 
execution or subsequently imposed, and Is binding only 
for the fixed term for which the officer is elected, unless 
it otherwise stipuiates, or for his entire tenure if his term 
is ‘not fixed. The bond is not affected by a capital in¬ 
crease, nor is it discharged by a change of rules not 
made terms of the bond. 

The bond of an officer or agent, conditioned for 
faithful performance of the duties of his office or 
employment, is construed to cover duties which 
have been, or may thereafter be, prescribed,*® but 
not so as to embrace obligations of an agent to the 
corporation not arising out of the agency.®® 


80. I'tah.—Schwal) v. Frlsi’o Min., 
vXr , Oo . 60 P 040, 21 Utah 2r.S. 

As do facto olHoiTS see infra § 740. 

81. Mass—UastiiiRs v. Blue TIill 
Turnp Onp, 9 Pick. SO. 

88. NY — Harlt v. llurvoy, 22 Barb. 
65, 10 Abb.Pr. 321, 19 llow.lT. 245. 

83. NY.--Hartt v. llurvoy, supra. 
14a (\J p 70 note 61. 

84. N.Y.—Ilartt v. Harvey, supra. 

85. Mo.—St Bouts Union Sue. v. 
MUehell. 26 Mo.App. 206. 

Bight to hold stock in lien of bond 
Where by-laws of rorporation re¬ 
quired inaniiger to give bond, but he 
had nut done so. corporation could 
not claim that It held his stock in 

It) C.J.S.-5 


lieu of bond, where no agreement by 
him to that effect ivns shown—Bask 
V. Bedell. Inc, 109 A. 849, 91 N J Kq. 
241. affirmed 111 A. 926, 91 N.J.Kq 
341 

86. W.Va.—Walt v. Homestead 
Bldg. Assoc., 85 S K 637, 76 W.Va. 
431. 

87. N.C.—Dunlap v. Willett, 69 S. 
K. 222, 153 N.C 317. 

Approval by particular court 
Where charter requires that bond 
of trustee shall be approved by par¬ 
ticular court, and Judges of that 
court are equally divided in opinion, 
there is no approval as required by 
charter.—Nolde v. Madletn, 4 Banc. 
L.Kev., Pa., 347. 


88. U.S.—U. S. Bank v. Dandridgc. 
Va.. 12 Wheal. 64. 6 B Kd. 552. 

14a C.J. p 71 note 59. 

89. U.S —Minor v. Alexandria Me¬ 
chanics Bank, D.C., 1 I'et. 46, 7 B. 
Ed. 47. 

14a CJ. p 71 note 60. 

“The surety ... is presumed 
to have known the stockholders and 
board of directors might diminish or 
enlarge the scope of the authority of 
such agent or officer.”—Wait v. 
Homestead Building Ass*n, 85 S.E 
637. 76 W.Va. 431. 

90. Ill.—Burlington Ins. Co. v. 
Johnston, 24 lll.App. 565, affirmed 
12 N.E. 205, 120 111. 622. 
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§ 731 

Duration of liability, A bond unlimited as to time 
is binding only for term for which officer had been 
elected at time it was given, and does not render 
sureties liable for any breach of condition occur¬ 
ring after expiration thereof,although the officer 
may be continued in office under the same or a new 
appointment or election,^^ unless the l)ond has been 
renewed or stipulates that liability shall continue for 
successive terms of the officer.^3 Even where the 
bond is conditioned for the term and until a succes¬ 
sor is elected, the obligation continues only for a 
reasonable time after the date at which the election 
and the qualification of a successor should have tak¬ 
en place.®^ On the other hand, where the term for 
which the officer is to serve is not fixed, a bond un¬ 


19 C.J.S. 

limited as to time continues in force during his en¬ 
tire tenure.®® 

The sureties of the official bond of an agent may 
be liable for the faithful conduct of his duties after 
the expiration of the terms of office of the directors 
by whom he was appointed.®® 

Discharge. The bond of an officer of a corpora¬ 
tion is not affected by an increase of its capital 
merely,®'^ nor are the sureties discharged by a 
change of rules and regulations which are not terms 
and conditions of the bond.®® On the resignation of 
an officer, the corporation is entitled to retain his 
bond for its protection against defaults that may 
subsequently be discovered.®® 


CORPOEATIONB 


3. Tenure 


§ 732. In General 

a. Officers generally 

b. Officers and agents chosen by direc¬ 

tors 

a. Officers Generally 

The fixed tenure of an officer cannot be changed or 
limited by any method short of removal for cause, un¬ 
less he assumes office subject to removal wlthourcause. 
Where tenure is dependent on contract, the term is that 
prescribed by the contract; If the contract Is silent, the 
employment Is terminable at will. 

An officer of a corporation is presumed to be cog¬ 


nizant of, and is bound by, statutes^ and by-laws® 
relating to his tenure. Where the term of office of 
a director or trustee is fixed, it cannot be changed 
or limited by the directors or trustees;® nor have 
the stockholders power to shorten it by any method 
short of removal for cause,^ unless the director took 
office subject to a pro^?^si()n for removal without 
cause.® 

Where the tenure of officers other than directors 
is dependent on contract rather than on statute, 
charter, or by-law, the term of such officers is that 
prescribed in the contract;® and where the contract 


91. Iowa.—Ida County Sav. Bank v. 
Seidenstlcker, 92 N.W. 862. 

N.Y,—Grand Lodgre of State of New 
York, Order der Hermann’s SOh^e 
v. Preifeld, 45 N.Y.S. 420. 20 Misc. 
276. 

14a C.J. p 71 note 61. 

92. N.Y.—Grand Lodge of State of 
New York, Order der Hermann’s 
Stihne v. Freifeld, supra. 

14a C.J. p 71 note 62. 

93. N.Y.—Grand Lodge of State of 
New York, Order der Hermann's 
SOhne, v. Preifeld, supra. 

94b Mass.—Lexington, etc., R. Co. v. 
Elwell, 8 Allen 371->Chelmsford 
Co. V. Demarest, 7 Gray 1. 

14a C.J. p 71 note 63—9 C.J. p 46 
note 40. 

95. Iowa.—Ida County Sav. Bank v. 
Seidonsticker, 92 N.W. 862. 

99. U.S.—^Anderson v. Longden, Va., 
1 Wheat. 85. 4 L.Ed. 42. 

Effect of expiration of directors’ 
term on term of appointees see in¬ 
fra I 732 (b). 

97. Del.—^Wilmington, etc., Bank v. 
Wollaston, 3 Del. 90. 

96. Va.—Richmond, etc., R. Co. v. 

Kasey. 30 Gratt. 218, 71 Va. 218. | 


I 99. La,—Clague v. New Orleans City 
Bank, 8 La. 48. 

14a C.J, p 71 note 67. 

Resignation generally see S 736 in¬ 
fra. 

1. W.Va—Darrah v. Wheeling Ice, 
etc., Co., 40 S.K. 373, 50 W.Va. 417. 

2. Ill.—Ginter v. IIcco Envelope Co., 
147 N.E. 42, 316 Ill. 183. 

14a C.J. p 71 note 69. 

3. Ala—Nathan v. Tompkins, 2 So. 
747, 82 Ala. 437. 

Nev.—State v. McCullough, 3 Nev. 

202 . 

4. U.S.—Toledo Tract., etc., Co. v. 
Smith. D.C.Ohio, 205 P. 643. 

Removal see infra S 738. 

“Without a by-law which is in 
force prior to his election and at the 
time of his election, a director has a 
vested right to continue in his ofllce 
to the end of his term except if he is 
removed for cause.’’—Abberger v. 
Kulp, 281 N.Y.S. 373, 376, 156 Misc. 
210 . 

Dirooton “for tho first year** 

(1) The designation in charter of 
certain persons as directors “for the 
first year” pursuant to statutory re¬ 
quirement does not constitute those 
persons directors for a year, but only 
until first annual meeting as provid¬ 
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ed by by-laws, statutory requirement 
indicating only that application for a 
charter should be made by a corpo¬ 
ration fully organized, and not in¬ 
tending to legislate initial director.M 
into ortlce for a year.—Com. v. Helms, 
8 Pa Co. 410. 

(2) However, in absence of such 
existing by-law at the time a direc¬ 
tor “for the first year” takes office, 
his term cannot be subsequently lim¬ 
ited.—In re Automottvo Mfrs.’ Ass’n. 
199 N.Y.S. 313, 120 Misc. 405. 

6. N.Y.—Abberger v. Kulp, 281 N.Y. 

S. 373, 156 Misc. 210. 

6 . Ill.—See Fisher v. Massillon Iron 
& Steel Co., 209 Ill App. 616, af¬ 
firmed Gorham v. Same, 120 N.E. 
467. 

N.Y.—Houghtnllng v. Upper Klttan- 
nlng Brick Co., 155 N.Y.S. 640, 92 
Misc. 228. 

14a C.J. p 71 note 79. 

Formal contract nnneoessarj 
A corporation, having by majority 
vote adopted a resolution to employ 
its president and general manager 
for a particular number of years, was 
bound by it, although a formal con¬ 
tract was not thereafter executed.— 
Lafean v. American Caramel Co., 114 
A. 622, 271 Pa. 576. 
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is silent with respect to tenure, the employment is 
terminable at will.'^ 

When a statute requires one or more directors to 
be appointed by public officers, but does not pre¬ 
scribe the term, a director so appointed serves until 
his successor is chosen.® 

An ag:rcemcnt by a majority of the directors and 
the owners of a majority of the shares, for the pur¬ 
pose of perpetuating themselves and their successors 
in office and the control of the company at large 
salaries during their own lives and for years after 
their death, without regard to the rights of the 
minority, is an unlawful combination and involves 
an abuse of trust.® 

b. Officers and Agents Chosen by Directors 

In the absence of contrary provision, the expiration 
of the offices of directors does not necessarily terminate 
the tenure of officers appointed by them. A statute 
or by-iaw providing that officers shall hold office during 
the board's pleasure prevents it, under some authorities, 
although not others, from entering Into a binding con¬ 
tract for a prescribed period so as to render the employ¬ 
ment not terminable at its pleasure. 

Except where it is otherwise provided by by¬ 
law,an officer's tenure docs not necessarily termi¬ 
nate with the expiration of the offices of the di¬ 
rectors, but he may continue to perform the func¬ 
tions of his oflice after the particular members of 
the board by w^hom he was appointed have passed 
out of office.il Jt is beyond the powers of the di¬ 
rectors, however, to ajipoint an officer for a term 


exceeding the legal duration of the corporation.^* 
The board of directors is without authority to del¬ 
egate its own discretionary powers for a period ex¬ 
tending beyond its term.^® 

Where it is provided by statute that officers 
appointed by the board shall hold their places during 
the pleasure of the board, the employment of an offi¬ 
cer continues only during its pleasure, notwithstand¬ 
ing the appointment was for a prescribed period.^^ 
A by-law so providing is binding on an officer com¬ 
ing within its provisions,^® and, although there is 
authority to the contrary,has been held to pre¬ 
vent the board from entering into a binding con¬ 
tract for a prescribed period so as to render the em¬ 
ployment not terminable at its pleasure.!^ 

Renewal of managcr*s contract. Where, under a 
general manager's contract with the cori)oration, his 
option to renew was to be binding on it only if the 
market price of its stock was at least a specified 
sum at the end of the year, the burden is on him, 
in seeking renewal, to show such market pricc.^* 

§ 733. Beginning of Term 

The Intention that an agent's authority and duties 
shall not begin until a future date will be given effect. 
Persons chosen to fill new directorships added to a board 
take office Immediately. 

The intention both of the directors or trustees and 
of an agent appointed by them that his authority and 
duties shall not begin until a future date will be 


Field manager is not officer with 
term of offlc'e but is employee with¬ 
out term; Iho effect of by-law nam¬ 
ing him tugelher with president, 
vice-prcFicli*nl, secretary and treasur¬ 
er as executive officers who shall bo 
elected each year is merely to place 
him on parity with officers whose 
term is n<»l fixed—Badger Oil, etc., 
Co. v. Preston, 152 1\ 383, 385, 49 
Okl. 270. 

7. N.Y.—Townsley v. Niagara L. 
Ins. Co., 145 N.y.S. 209. 3 60 App. 
Dlv. 177, reversed on other grounds 
112 N.K. 924, 218 N.Y. 22S-^(lran- 
ger V. American Brewing Co,. 55 N. 
Y.S. 695, 25 Misc. 701, reversing 54 
N.Y.a. 590, 26 Misc. 302. 

8k Mass.—Aps€'y v. Chattel Loan 
Co., 103 N.K. 899, 216 Mass. 364. 

8 . N.Y.—Snow v. Church, 42 N.Y.S. 
1072, 13 App.Div. 108. 

la Tex.—Denton Milling Co. v. 
Blewett, Civ.App., 264 S.W. 236, 
238, error denied 278 S.W. 1114, 114 
Tex. 682. 

"Each new board la responsible to 
the stockholders for the manner in 
which the buslneas is conducted, and 
should. In the nature of things, be 


free to select its own agents. If one 
board of directors may contract with 
a manager for employment extending 
over a term of five years, they can 
materially handicap the freedom and 
power of their successors in the 
management of the business of the 
corporation.”—Denton Milling Co. v. 
Blewett, supra. 

11. Md.—Maryland Union Bank v. 
Kidgely, 1 Harr. & G. 324. 

Wis.—Germania Spar, etc. v. Flynn, 
66 N.W. 109, 92 Wis. 201. 

14a C.J. p 72 note 82. 

Tenure of agents and employees 
chosen by directors see infra § 
1047. 

Publio policy held not violated by 
contract employing officer for five 
years.—Realty Acceptance Corpora¬ 
tion V. Montgomery, C.C.A.Del., 51 F. 
2d 636. 

12. Md.—Maryland Union Bank v. 
Rldgely, 1 Harr. & G. 324. 

13. Ind.—Shaw v. Bankers’ Nat. L. 
Ins. Co.. 112 N.E. 16, 61 Ind.App. 
346. 

Delegation of directors' authority 
generally see 8 758 infra. 
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14. W.Va.—Darrah v. Wheeling Ice, 
etc., Co., 40 S.E. 373, 50 W.Va. 417. 
15w N.Y.—Queen v. Second Ave. R. 

Co., 44 How.Pr. 281. 

14a C.J. p 72 note 94. 

Frosident not “assistaat" 

A liy-Iaw providing that assistants 
shall hold their office at pleasure of 
directors does not apply to president. 
—^Archer v. People’s Sav. Bank, 7 
So. 53, 88 Ala. 249. 

16. N.Y.—Martino v. Commerce F. 
Ins. Co, 47 N.Y.Super. 620. 

Contract as modification of by-law 
Where board had power to modify 
by-law. and action of entering into 
contract was approved by majority, 
by-law is deemed modified and con¬ 
tract prevails.—Really Acceptance 
Corporation v. Montgomery, C.C.A. 
Del., 61 F.2d 636. 

17. La.—Fowler v. Great Southern 
Tel., etc., Co., 29 So. 271, 104 La. 
751. 

18. N.Y.—Beardsley v. Nieblo Mfg. 
Co., 246 N.Y.S. 641, 231 App.Div, 
152. 

Offen to pnrohase stock were in* 
sufficient to sustain burden.—Beard¬ 
sley V. Nieblo Mfg. Co., supra. 
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given effect In case of an amendment of the cor¬ 
porate by-laws, whereby the membership of the 
board of directors is increased, those who are chos¬ 
en to fill out the increased board take office immedi¬ 
ately and not at the next annual olection.20 

§ 734. Holding Over 

Officers and directors whose terms have expired hold 
over until their successors are elected and qualified^ or 
until they resign or are removed, so long as the corpora¬ 
tion Is a going concern. 

It is a well settled rule, followed in a number of 
instances under statutes and by-laws so providing, 
that, on the failure of a corporation to elect, at a 
valid election, successors to officers or directors 
whose terms have expired, such officers or directors 
hold over until their successors are elected and qual¬ 
ified,21 or until they resign or are removed,22 so 
long as the corporation is a going concern ;23 and 
no one except the corporation can complain of their 
performance of their duties beyond their terms.24 

The doctrine of holding over does not apply to 
one who, although elected director, did not accept 
the office or qualify or act during the term for 
which he was elected.25 Neither does the fact that 
a person holds over necessarily entitle him to an¬ 
other full term.2® 

Even where the charter expressly provides that 


a director shall serve no longer than a certain date 
after his election, no one other than the state or the 
stockholders can be heard to complain of his con¬ 
tinuance in office after that date.27 A person who 
is reelected continues to hold office under his first 
election until he is qualified under the second ;28 
and a director or trustee elected to fill a vacancy 
holds until his successor is elected and qualified.22 

§ 735. Abolition or Vacation of Office 

The legitlature may abollah a corporate office with¬ 
out the Incumbent’i content, and a board of directors 
having authority to create an office may abolish it. In¬ 
cumbents lose their office on expiration of the corpo¬ 
ration's charter, but not on Its bankruptcy. 

A corporate office may be abolished by the legis¬ 
lature during the term of an incumbent and with¬ 
out his consent but where a statute authorizing 
a reduction of the number of directors makes no 
provision as to how that reduction is to be actually 
effected, unless the number can be reduced by the 
voluntary act of the directors themselves, the pro¬ 
ceeding can become effective only by the expira¬ 
tion of the terms of office of a sufficient number of 
directors.®! A board of directors having the right 
to create a particular office has the right to abolish 
the office so created.®® 

Incumbents lose their office on the expiration of 


19. N.T.—Hathbun v. Snow, 25 N. 
E. 379, 123 N.T. 343, 10 Ij H.A. 355. 
affirming: 3 N.Y.S. 925. 15 Daly 141. 

aa N.J.—In re A. A. Grlfflng Iron 
Co.. 41 A. 931. 63 N.J.Daw 168. 
affirmed 46 A. 1097, 63 N.J.Law 
357. 

SI. Conn.—Spencer v. Champion, 9 
Conn. 636. 

Uel.—^Voglman v. Merchants' Mort¬ 
gage & Credit Co., 178 A. 99, 20 
Dcl.Ch. 364. 

Idaho.—^Weil v. Defenhach, 208 P. 
1025, 1027, 36 Idaho 37, citing Cor¬ 
pus Juris. 

Ind.—^Dowdle v. Central Brick Co., 
189 N.E. 145, 206 Ind. 242. 

Mich.—Voorheis v. Walker, 198 N.W. 
994, 227 Mich. 291. 

Mo, —V. Midgard Inv. Co., App., 
46 S.W.2d 193. 

N.J.—Moflfatt V. Niemltz, 139 A. 798, 
102 N.J.Eq. 112—Turp v. Dickin¬ 
son, 134 A. 888, 100 NJEq. 41. 

N.C.—Marlin v. Board of Trustees of 
Leaksville Tp Public School Dist., 
155 S.E. 603, 199 N.C. 691. 

Or.—Doehler v. Lansdon, 298 P. 200, 
135 Or. 687. 

W.Va.—State v. Nlchol, 127 S.E. 193, 
98 W.Va. 434. 

14a C.J. p 72 note 98. 

Original directors 

(1) Where, under statute, directors 


named In certificate of incorporation 
continue in that capacity until first 
annual meeting of stockholders, such 
directors are deemed to constitute 
board where no annual meeting ap¬ 
pears to have been held.—Simon v. 
David, 241 N.Y.S. 188. 

(2) Where original directors were 
elected to serve until their succes¬ 
sors were chosen, and term for sub¬ 
sequent directors was fixed by by-law 
at one year, and until their succes¬ 
sors should be chosen, but in no case 
to exceed three months beyond ex¬ 
piration of year, original directors, 
in absence of a second election, held 
office for at least a year after their 
election.—^Post-Express Printing Co. 
V. Coursey, 10 N.Y.S. 497, 57 Ilun 
585. 

22. Idaho.—^Well v. Defenbach, 208 
P. 1025, 36 Idaho 37. 

N.J.—Turn V. Dickinson, 134 A. 888, 
100 N.J.Eq. 41. 

Removal generally see S 738 infra. 
Resignation generally see $ 736 in¬ 
fra. 

23. U.S.—Berl v. Crutcher, C.C.A. 
Tex., 60 F.2d 440, certiorari denied 
53 S.Ct. 314, 287 U.S. 670. 77 D.Ed. 
578. 

Idaho.—^Well v. Defenbach, 208 P. 
1025, 36 Idaho 87. 
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24. N.C.—Martin v. Board of Trus¬ 
tees of Iieak.svilli* Tp. Public 
School Dist., 155 S.E. 603, 19» N. 
C. 691. 

25. Ky.—Bramblet v. Commonwealth 
Land, etc., Co, S3 S.W. 599, 26 
Ky.L. 1176, 84 S W. 645. 27 Ky.L. 
156. 

26. Iowa.—Barker v. National Life 
Assoc., 166 N.W. 597, 183 Iowa 
966. 

27. Ala.—Thorington v. Gould. 69 
Ala. 461. 

28. Mas.s.—Hastings v. Blue Hill 
Turnp. Corp., 9 I'lck. 80. 

'29, N.Y.—^New Paltz Huguenot Nat. 
Bank v. Studwell. 6 Daly 1.3, re¬ 
versed on other ground 74 N.Y. 621. 
Pa.—Pennsylvania Milk Producers' 
Assoc, v. Honey brook First Nat. 
Bank, 20 Pa.Co. 540. 

38. Mo.—Head v. Curators State 
University, 47 Mo 220, affirmed 19 
Wall., U.S., 626, 22 L.Kd. 160. 

31. N.Y.—^Matter of Manoca Temple 
Assoc.. 113 N.Y.S. 172, 128 App.Dlv. 
796. 

32. Mo.—Christy v. Laclede-Chrlsty 
Clay Products Co., App., 253 S.W. 
106. 
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the charter of the corporation, and are not contin- | The bankruptcy of a corporation does not vacate 
ned in office by an act reviving the charter.33 | the office of its directors.^^ 

4. Resignation, Disqualification, and Removal 


§ 736. Resignation 

a. In general 

b. What constitutes 

c. Effect 

a. In General 

Officers or directors may resign during their term 
or while holding over, despKe a provision that they 
shall serve for a prescribed term and until successors are 
chosen; nor do such provisions continue them in office 
after resignation and until successors are chosen, except 
in some Jurisdictions. 

As a general rule, an officer or director of a pri¬ 
vate corporation has the right to resign his office.^® 
Provisions in statutes, charters, or by-laws that the 
officer or director shall serve for a prescribed term 
and until his successor is chosen do not preclude 
him from resigning during the term,^^ or there¬ 
after while he is holding over,3” nor, except in 
some jurisdictions,do they operate to continue 
him in office, notwithstanding his resignation, until 
his successor is chosen.39 

Where it is for the best interests of the company, 
it is ])rop<T'for the directors to endeavor to obtain 
the resignation of an officer; in such a case, it is 
lawful for the latter to make his resignation con¬ 


ditional on his being relieved of his stock, and paid 
the amount owing him by the company and a rea¬ 
sonable allowance for giving up the position.^® 

b. What Constitutes 

A resignation need not, be In any special form, and 
may be oral or evidenced by conduct; whether there has 
been a resignation is a question of fact to be determined 
from the circumstances. Unless it is tendered to take 
effect on acceptance, no formal acceptance is necessary. 

The resignation of a corporate officer or director 
need not be in any special form,4l and, while the 
more orderly and proper mode of procedure is to 

put it in writing,^ 2 resignation is sufficient,^3 

provided it consists of something more than loose 
declarations of severance of connection with the 
company.1> It is not necessary for a trustee of a 
corporation to give notice to the public or to any 
persons other than his associates of his intention to 
resign his office or of his resignation.^*'’ 

Whether or not a director or officer has resigned 
is a c|uestion of fact to be determined from the cir¬ 
cumstances of the case,^3 ^nd, vihile particular con¬ 
duct may be equivalent to a formal resignation, as 
where a director parts with all his stock in the cor¬ 
poration and does not take part m the management 


33. Ln —Rost v. St. Franci.s Church, 
3 Mart N S. 54. 

34. Ga.—Holland v. Ileyman, 60 Ga. 
174. 

35. N J.—Du Bois V. Century Cement 
I*r€)duots Co.. 183 A. 188. lOl. 118 
N.J Kq 473. citing; Corpus Juris. 

14a C.J. p 73 note 11. 

36. Cal—Security Investors’ Realty 
Co. V. Superior Court in and for 
L,os Angeles County, 281 P. 709, 101 
('al App. 450. 

N J —Du Rois V. Century Cement 
Producla Co.. 183 A. 188. 191, 118 
N.J.Kq. 472, eiting Corpus Juris. 

14a C.J. p 73 note 12. 

37. N.J —Du Bois v. Century Ce¬ 
ment Products Co., supra. 

38. N.Y—Tirnolat v. S. J. Held Co., 
40 N.Y.S 692, 17 Misc. 566. 

14a C.J. p 73 note 13. 

36. Cal.—Security Investors’ Realty 
Co. V. Superior Court in and for 
Los Angeles County, 281 P. 709, 101 
Cal.App. 450. 

Wls.—Western I'attern & Mfg. Co. 
V. American Metul Shoo Co., 185 
N.W. 636, 176 Wis. 493, 20 A.L.R. 
264. 

14a C.J. p 73 note 14. 


Holding over generally see S 731 su¬ 
pra 

40. N.Y.—Joseph v. Raff. 81 N.Y S 
546, 82 App.Div. 47, iiJlirmed 6S 
N.K Ills. 176 N.Y 611 

41. Tex. —Bell v. Texas Kmployers’ 
In.s A.s.s'n. Civ App., 43 S W 2d 290. 
error dismissed. 

42. [• S.—Rnggs V Spaulding. NY. 
11 SCI. 924, 141 ITS 1.32, 35 L ISd 
662. 

43. Cal —Clark v. Oceniio Beach Re- 
soTt Co, 289 P. 946. 917. 106 Cal 
App 574. citing Corpus Juris. 

Tex--Bell V. Texas Employers’ Ins 
A.s.s’n. Civ App., 43 S.W 2d 290. er¬ 
ror dismissed. 

14n C.J p 73 note 17. 

44. N.Y--Union Nat.^Bnnk v. Scott. 

66 N Y.S 145. 53 App.Div. 65-- 

New York Chemical Nat Bank v 
Colwell, 9 N.Y.S. 285, 16 Daly 28, 
reversed on other grounds 30 N.E 
644. 132 NY. 260. 

Philippine.—Brias v. Hord, 24 Phil¬ 
ippine 286. 

45. N.Y.—Bruce v. Platt, 80 N.Y 
379. 

46. Colo.—Venner v. Denver Union 
Water Co.. 90 P. 623. 40 Colo. 212, 
122 Am.S.R. 1036, error dismissed 
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31 S.Ct 472. 219 US 583, 55 L.Ed. 
346. 

Tex,—Bell v Texas Eniplo.\ers* Ins 
Ass’n. (?iv App., 43 S W 2d 290, er¬ 
ror d.smissed 

Procedural Irregularity immaterial 

That proeedure in relation to cor¬ 
porate viee president’s resignation 
and election of suc<‘e.‘5sor \^ns irreg¬ 
ular, and that minutes of meeting 
were unnecessarily self-ser\ ing, d»d 
not render resignation lneffe<-tual.— 
State ex rel. Northwestern Develop¬ 
ment Corporation v. Gehrz, Wis , 283 
N.W. 827. 

Acts uot constituting resignation 

(1) Acceptance h> a corporate offl- 
c«T of a similar olhce in another cor¬ 
poration does not operate as a resig¬ 
nation of the ofTici' in the former, 
as a matter of law—Maryland Univ. 
Regents v Williams, 9 Gill & J.. Md.. 
365. 31 Am D. 72. 

(2) Letter from director refusing 
to recognize authoritv of secretary 
of newly elected board of directors 
as s«*cretary and a.s dire<lor held not 
to constitute resignation on the part 
of the writer thereof.—Mau v. Mon¬ 
tana Pac. Oil Co., 141 A. 828, 16 Del. 
Ch. 114. 



S 786 


CORPORATIONS 


19 o.jr.s. 


of its affairs or the meetings of its directors for sev¬ 
eral years thereafter, ^7 a resignation cannot, of 
course, be inferred from conduct which evinces a 
determination not to leave the office.^8 

Unless a future date is specified, a resignation 
takes effect immediately on notice,and no for- 
mal5® acceptance®! is necessary to render it effec¬ 
tive, unless it is tendered to take effect on accept- 

ance.®2 

Statutory mode. A statute providing a method 
for resigning a directorship has been construed not 
to prescribe an exclusive method or to render insuf¬ 
ficient a resignation which would be sufficient at 
common law, but rather to indicate a mode which 
is permissive, designed primarily for cases where 
the ordinary method may not be available or where 
positive proof of the resignation may be desired.®® 

c. Effect 

A person whose resignation has been accepted no 
longer holds office. The resignation of a trustee does not 
impair the authority of those remaining; but a sub¬ 
agent's authority ceases on the resignation of the officer 
appointing him. 

After a resignation from a corporate office has 
been accepted, the person resigning no longer holds 
the office.®^ The resignation of one trustee does 
not impair the authority of the remaining trus¬ 
tees;®® but, where the authority of an officer who 
has appointed a subagent, ceases by his resignation. 


the authority of the subagent is also thereby termi¬ 
nated.®® 

A director’s previous resignation imposes no duty 
on stockholders to refrain from reelecting him.®^ 

§ 737. Disqualification 

Authorities disagree as to whether, on loss by a 
director of the requisite quallflcatlons for office, he ceases 
Ipso facto to be such officer; he Is disqualified during 
consideration by the board of a matter in which he is 
personally Interested. A circumstance existing before 
his election may, by amendment of the certificate of In¬ 
corporation, be made a cause for disqualifying an In¬ 
cumbent director, provided such cause Is ressonable. 

Apart from, as well as under, by-laws so provid¬ 
ing, some authorities hold that, where a director 
or trustee loses the requisite qualifications for the 
office, he ipso facto ceases to be such officer®* de 
jure,®® and the same has been held true where he 
accepts an incompatible office.®® Other authorities, 
however, announce the rule that the loss of such 
qualifications does not ipso facto operate to vacate 
the office or deprive the incumbent of the right to 
exercise the functions thereof.®! The individual 
bankruptcy or insolvency of a director or other of¬ 
ficer of a corporation does not ipso facto vacate his 
office.®® A director is disqualified during consider¬ 
ation by the board of a matter in which he is per¬ 
sonally interested.®® 

A circumstance existing before the election of a 
director may, by amendment to the certificate of in- 


47. N.Y.—Sturges v. Vanderbilt, 73 
K.Y. 384. 

48. N.Y.—Berry v. Crosa, 3 Sandf. 
Ch. 1. 

49. Cal.—Security Investors' Realty 
Co. V. Superior Court in and for 
liOS Angeles County, 281 P. 709, 
101 Cal.App. 450. 

Tex.—Bell v. Texas Employers’ Ins, 
Ass’n, Civ.App., 43 S.W.2d 290, er¬ 
ror dismissed. 

60. N.J.—Du Bols V. Century Ce¬ 
ment Products Co., 183 A. 188, 191, 
118 N.J.JSq. 472, citing Corpus Ju¬ 
ris. 

61. Cal.—Clark v. Oceano Beach Re¬ 
sort Co.. 289 P. 946, 947, 106 Cal. 
App. 674, citing Corpus Juris —Se¬ 
curity Investors’ Realty Co. v. Su¬ 
perior Court in and for Dos An¬ 
geles County, 281 P. 709. 101 Cal. 
App. 450. 

Tex.—Bell v. Texas Employers' Ins. 
Ass’n, Civ.App., 43 S.W.2d 290. 
293, error dismissed, citing Corpus 
Juris. 

14a C.J. p 74 note 21. 

68 . Cal.—Seal of Gold Min. Co. v. 
Slater. 120 P. 15, 161 Cal. 621. 

Ky.—Lincoln Court Realty Co. v. 


Kentucky Title Sav. Bank, etc., Co., 
185 S.W. 156, 169 Ky. 840. 
Balloting for successor as acceptance 
Act of all lawful directors of cor¬ 
poration, in balloting for succes.sor 
to resigned director was as positive 
evidence of their acceptance of res¬ 
ignation as formal resolution.—In re 
Chelsea Exchange Corporation, 159 
A. 432. 18 Del.Ch. 287. 

63. Mont.—Goodrich Rubber Co. v. 
Helena Motor Car Co., 165 P. 464, 
63 Mont. 526. 

64. N.Y.—Sorrentino v. CllettI, 78 
N.Y.8. 322, 76 App.Dlv. 607. 

14a C.J. p 74 note 23. 

66. N.Y.—Castle v. Lewis, 13 Hun 
298, affirmed 78 N.Y. 131. 

68i U.S.—Emerson v. Fisher, Mass., 
246 F. 642, 168 C.C.A. 698. 

67. N.Y.—Campbell v. Cunningham 
Natural Oas Corporation, 298 N.Y. 
S. 200, 164 Misc. 1. 

68 . Colo.—Templeman v. Grant, 827 
P. 666, 76 Colo. 519. 

N.Y.—In re Riagler, 97 N.B. 693, 204 
N.Y. 30, Ann.Ca8.l913C 1086, re¬ 
versing 130 N.Y.S. 62, 146 App.Dlv. 
361. modifying 127 N.Y.S. 938, 70 
Misc. 681. 

14a C.J. p 77 note 88. 
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Eligibility to office generally see | 
726 supra. 

69. Nev.—Orr Water Ditch Co. v. 
Reno Water Co., 30 V. 695, 17 Nev. 
166. 

Who are de facto officers sec 6 740 
infra. 

OCX Philippine.—Mead v. McCul¬ 
lough, 21 Philippine 96. 

14a C.J. p 77 note 86. 

ei. Ala.—Howie v. Scarbrough, 35 

So. 113, 138 Ala. 148. 

14a C.J. p 77 note 89. 

68. U.S.-—Atlas Nat. Bank v. F. B. 
Gardner Co., C.C.Wis., 2 F.Cas.No. 
635, 8 Biss. 687. 

14a C.J. p 77 notes 93, 94. 

63. Mont.—Alward v. Broadway 
Gold Mining Co., 20 P.2d 647, 94 
Mont. 45. 

Buspsttslou from olllcs 

(1) Corporate director and man¬ 
ager held disqualifled from voting on 
resolution suspending him from of¬ 
fice.—^Hlnkley v. Sagemiller, 210 N. 
W. 839, 191 Wls. 612. 

(2) Removal generally see | 738 
infra. 
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corporation, be made a cause for disqualifying him 
during his term, provided such cause is reasonable, 
and not arbitrary.®^ The reasonableness of such a 
cause may be determined by whether it is one which 
results in a mere partial or temporary disqualification 
or in a total or permanent disqualification.®5 The 
invalidity of some provisions for disqualification in 
such an amendment does not invalidate valid provi¬ 
sions contained therein.®® 

§ 738. Removal and Reinstatement 

a. Power to remove 

b. Judicial intervention and proceedings 

c. Mode of effecting removal 

d. Effect of removal 

e. Reinstatement 

a. Power to Remove 

(1) In general 

(2) Who may remove 

(3) Effect of employment contract 

(4) Existence and determination of 

cause 


(1) In General 

Corporations have an inherent, and In some Jurisdic¬ 
tions a statutory, power of amotion, under which they 
may remove ministerial officer^ and agents at will and^ 
without cause or a hearing, /and directors and other 
officers elected by the corporation at large only for cause 
after notice and hearing, unless, as to the latter, there is 
an existing provision, when they take office, for removal 
without cause. 

The power of amotion is inherent in every pri¬ 
vate corporation as an incident of its being,®7 and 
may be expressly conferred by statute or charter®* 
in recognition, it has been said of at least one stat¬ 
ute, of the inherent nature of the power.®While 
ministerial officers and agents who are elected or " 
appointed by the board of directors are removable 
at will, without a cause being assigned and without 
notice or a hearing,^^/^irectors, trustees, and offi¬ 
cers elected by the corporation at large may, by vir¬ 
tue of this inherent power, and irrespective of the 
existence of a provision for removal in the articles 
or by-laws, be removed for caus^*^! but not other- 
wise,^2 and only after noticc'^3 and a hearing or an 


M. N.J.—Costello V. Thomas Cusack 
Co.. 124 A. 615, 96 N.J.Eq. 83, 90. 
affirmed 120 A. 16, 94 N.J.Eq. 423. 
Provisioa hold valid 
Provision of amendment to certlfl- 
cato of incorporation renderitie: in- 
el legible or subjecting to removal, 
from directorate one who is also a 
director, owner, partner, officer, or 
trustee of competing or antagonistic 
concern, is valid.—Costello v. Thom¬ 
as Cusack Co., supra. 

Provisions held invnUd 

Provisions of an amendment of 
cortlflcate of incorporation disqual¬ 
ifying director directly or indirectly I 
interested as stockholder, agent, em¬ 
ployee, attorney, creditor, or benefi¬ 
ciary in rival concern, declaring di¬ 
rector ineligible if any member of 
his immediate family is directly or 
indirectly interested in rival com¬ 
pany as owner, partner, stockholder, 
etc., and disqualifying an attorney, 
agent, employee, partner, trustee, or 
member of Immediate family of di¬ 
rector disqualified by interest In rival 
concern, held invalid—Costello v. 
Thomas Cusack Co., supra. 

65. N.J.—Costello v. Thomas Cusack 
Co., supra. 

Total and partial disgnollfloatloa 

A director so employed in the serv¬ 
ice of a rival corporation that he 
cannot serve both faithfully is to¬ 
tally or permanently disqualified, al¬ 
though a director’s interest in an¬ 
other corporation may he such as to 
disqualify him only temponarily with 
respect to a particular transaction 
between the corporations.—Costello 
V. Thomas Cusack Co., supra. 


66. N.J.—Costello v. Thomas Cusack 
Co., supra. 

67. Colo.—Templeman v. Grant, 227 
P. 666, 75 Colo. 519. 

N.J.—Smock V. Buchanan & Smock 
Lumber Co., 125 A. 115, 96 N.J.Kq. 
308. 

14a C.J. p 74 note 37—2 C.J. p 1329 
note 31. 

68. N.J.—Smock v. Buchanan & 
Smock Lumber Co, supra. 

14a C.J. p 74 note 39—3 C.J. p 1329 
note 32. 

69. N.J.—Smock v. Buchanan & 
Smock liuniher Co., supra—In re A. 
A. Grlffing Iron Co., 41 A 931, 63 N. 
J.Law 168, affirmed 46 A. 1097, 63 
N.J.Law 357. 

70. Mich.—Stott V. Stott Really Co., 
224 N.W. 623, 624, 246 Mich. 267, 
63 A L.R. 774, citing Oorpus Jnris. 

N Y.—Abberger v. Kulp, 281 N.Y.S. 
.373, 166 Misc. 210—Bussing v 

Lowell Film Productions, 253 N.Y. 
S. 719, 233 App.Div. 493, affirmed 
182 N.B. 194, 250 N.Y. 693. 

14a C.J. p 74 note 41. 

By-law nimsoossary 

Under charter and statutory au¬ 
thority, a board of directors has pow¬ 
er to remove an officer elected by it, 
without any by-law to such effect.— 
Taylor v. Hutton. 43 Barb., N.Y., 195. 
18 Abb.Pr. 16. 

Under a by-law conferring on the 
board power tq remove officers elect¬ 
ed by them, a removal, by the ma¬ 
jority of a board of directors, of the 
president and vice president from 
office, Is valid in absence of fraud.— 
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Templeman v. Grant, 227 P. 555. 75 
Colo. 619. 

7X, Colo.—Templeman v. Grant, su¬ 
pra. 

N J —Smock V. Buchanan & Smock 
Lumber Co.. 125 A. 11.*), 96 N.J.Kq. 
308—Walker v. Maas, 132 A. 322, 

4 N.J.Mlsc. 230. 

N.Y.—Abberger v. Kulp, 281 N.Y.S. 
373, 166 Misc. 210—Fox v. Cody. 
252 N.Y.S. 395. 398. 141 Misc. 552. 
citing Corpus Jarls. 

72. Mich—Stott V. Stott Realty Co., 
224 NW. 623. 624, 246 Mich. 267, 
63 A.L.R. 774, citing Corpus Ju¬ 
ris. 

N.Y.—Petition of Korff. 190 N.Y.S 
664, 198 App.Div. 55.3—Abberger v. 
Kulp, 281 N.Y.S. 373. 156 Misc. 
210—Fox V. Cody, 252 N.Y.S. 395, 
398. 141 Misc. 552. 

J4a^C.J, p 74 note 40. 

'•Removal fof a director] may not 
be based on whim and caprice. Mis¬ 
take or misunderstanding probably 
will not suffice. Substantial grounds 
showing breach of trust must bo 
shown."—Fox v. Cody, supra. 

78. Fla.—Gentry-Futch Co. v. Gen¬ 
try. 106 So. 473. 90 Fla. 596. 

Ua C.J. P 74 note 40. 

Judicial nature of prooesdiuiT 

(1) In proceedings to remove direc¬ 
tor, board acts Judicially, and can¬ 
not remove him for cause without 
hearing and reasonable opportunity 
to prepare; hence a provision for 
’'immediate" removal of a director 
for a stated cause is void as nega¬ 
tiving idea of hearing and giving 
person charged time to prepare.— 
Costello v. Thomas Cusack Co., 124 
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opportunity of being hcard7* However, the cor¬ 
poration may provide for the removal of directors 
or such officers without cause,and, since an offi¬ 
cer is presumed to have notice of,^® and to have as¬ 
sumed his office subject existing by-law pro¬ 

viding for removal, such a provision applies to di¬ 
rectors taking office after its enactment, although 
not to those taking office before.^® 

(2)' Who May Remove 

Generally, the removal of an officer must be by the 
body authorized In the first Instance to select him. 
While a board of directors may remove ministerial of¬ 
ficers and agents appointed by It, it has no Inherent pow¬ 
er to remove a director; the power to do so may be 
delegated to It by the charter, but not by by-law. 

As a general rule, the removal of an officer of a 
corporation must be by the body authorized in the 
first instance to elect or appoint him.^® So, al¬ 
though a board of directors can remove ministerial 


officers and agents*® elected or appointed by it,*^ 
it has no inherent power to remove one of its own 
number;*® nor does it acquire such power by vir¬ 
tue of a general grant to it of the powers of the 
corporation.*® However, such power may be ex¬ 
pressly delegated to the board by the charter or an 
amendment thereto,*4 although a by-law [lurport- 
ing to confer such authority has been held invalid.** 
An executive committee cannot remove a ministe¬ 
rial officer or agent chosen by the directors.** 

(3) Effect of Employment Contract 

An agent under a contract fixing no term may be 
removed without any by-law so providing, but, where a 
term Is fixed, he cannot be removed without cause with¬ 
out the corporation's becoming liable for damages. The 
laws of the state where a contract of employment of an 
officer was made govern his removal. 

An agent employed under a contract fixing no 
stated term of employment may be removed even 


A. 615. 96 N..T.Rq. «3, 90, affirmed 120 
A. 15, 94 N.J.Eq. 423. 

(2) However, corporate bodies, In 
removing: officer, are not bound to act 
with strict regularity of Judicial pro¬ 
ceedings, and, as rule, It is sufficient 
if they have acted within powers, 
after notifying accused and affording 
him opportunity to make defense, 
and have exercised powers fairly and 
In good faith,—State v. Brast, 127 
S.E. 507, 98 W.Va. 696. 

74, N.J.—Costello v. Thomas Cusack 
Co., 124 A. 615, 96 N.J.Eq. 83, 90, 
affirmed 120 A. 15, 94 N.J.Eq 423. 

W.Va.—State v. Brast, 127 S E. 607, 
98 W.Va 696. 

Ha C .J. p 74 note 40. 

Arbitrary action held void 

“Even if the stockholders had been 
empowered to remove the directors 
for cause . . . something more 

than votes enough to carry a motion 
for removal is necessary. . . . 

The court was justified in holding 
that the action was arbitrary with¬ 
out cause, contrary to law, and 
void.“-~State v. Kylmanen, 226 N.W. 
401, 403, 178 Mmn. 164, affirmed 226 
N.W. 709, 178 Minn. 164. 

So aa to removal by dlrectore, as¬ 
suming their power to remove.— 
Bruch v. National Guarantee Credit 
Corporation, 116 A. 738, 13 Del.Ch. 
3 80. 

75. N.Y.—Petition of Korff. 190 N. 
T.S. 664. 198 App.Div. 663-rAbber- 
ger v. Kulp, 281 N.Y.S. 873, 166 
Misc. 210—Fnx v. Cody. 252 N.Y.S. 
395, 141 Misc. 652—In re Schwartz, 
196 N.Y.S. 679, 119 Misc. 387. 

By^aw construed 

A by-law providing that all officers 
and agents shall bo subject to re¬ 
moval at any time by the affirmative 
vote of a majority of the whole 
board contemplates removal without 


cause and therefore without notice.— 
Walker v. Maas. 132 A. 322. 4 N.J. 
Misc. 230. 

78. N.J.—Walker v. Maas & Wald- 
steln Co., 140 A. 286, 104 N.J.Law 
341. 

Knowledge of one elected to another 
office 

A person who Is a director or of¬ 
ficer of the corporation at the time 
he 1.S elected or appointed to another 
office is presumed to have knowledge 
of a by-law providing that any of¬ 
ficer may be removed by the board of 
directors. 

Ill —Jones V. Vance Shoe Co., 92 III. 
App. 158. 

Iowa.—Selley v. American lubrica¬ 
tor Co., 93 N.W. 690, 119 Iowa 591. 
77. N.J.—Walker v. Maas & Wald- 

sleln Co., 140 A. 286, 104 N.J.Law 
341. 

K Y.—Aljbcrger v. Kulp. 281 N.Y.S. 
373, 156 Misc. 210—In re Automo¬ 
tive Mfrs.’ A.ss’n, 199 N.Y.S. 313, 
3 20 Misc. 405. 

7a N.y.—Abberger v. Kulp, 281 N. 
Y.S, 373, 156 Misc. 210. 

79. Mo.—^Keil v. Fred Medart Mfg. 
Co., App., 46 S.W.2d 934, 935, cit¬ 
ing Oorpns Jnris. 

N.Y.—Bechtold v. Stlllwagon, 195 N. 
Y.S. 66, 119 Misc. 3 77. 

On expiration of managing agent’s 
term, he may be removed by the 
president, by whom he was appoint¬ 
ed.—Magpie Gold Min. (^o. v. Sher¬ 
man. 121 N.W, 770, 23 S.D. 232, 20 
Ann.Cas. 595. 

80. U.S.—Harris v. Brown, D.C.Ky., 
6 F.2d 922. 

81. Mich.—Stott v. Stott Realty Co., 
224 N.W. 623, 246 Mich. 267, 63 A. 
L.R. 774. 

N.Y.—Bussing v. Lowell Film Pro¬ 
ductions, 253 N.Y.S. 719, 233 App. 
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Dlv. 493, affirmed 182 K.K. 194, 259 
N.Y. 693—Abberger v. Kulp, 281 N. 
Y.S. 373, 156 Misc. 210. 

14a C.J. p 74 note 41. 

82. Del.—Bruch v. National Guar¬ 
antee Credit Corporation, 116 A. 
738, 13 Del.Ch. 180. 

Mich—Stott v. Stott Realty Co.. 224 
N.W. 628, 246 Mich. 267, 63 A.L.R. 
774. 

14a C.J. p 75 note 45. 

38oason for rule 

“A director is an officer chosen by 
the stockholders. His title to the 
office is as good as the title of his 
fellows. . . . If the power of a- 

motion of a director exists, It is rea¬ 
sonable to hold that it shiill be exer¬ 
cised by the power that elected him, 
viz. by the stockholders."—Rruch v. 
National Guarantee Credit Corpora¬ 
tion, 116 A. 738, 741, 13 Del.t’h. 180. 

Under by-law giving power to 
•tookholdere to remove dire«'tors, the 
hoard of directors is without power 
to remove a director.—Abberger v. 
Kulp, 281 N.YS. 373. 166 Misc. 210. 

83. Del.—Bruch v. National Guaran¬ 
tee Credit Corporation, 116 A. 738, 
13 Del.Ch. 180. 

84. N.Y.—Fox V, Cody, 252 N.Y.S. 
395, 398, 141 Misc 552. 

Such an amendment “Is not an in¬ 
terference with the vested right.s of 
. . . [a director], for it is merely 

conferring upon others the right to 
do what the <-orporatlon itself pre¬ 
viously had."—Fox v. Cody, supra. 

85. 111.—Laughlin v. Geer. 121 Ill 
App. 534. 

N.y.— Raub V. Gerken, 111 N.Y.S. 319, 
127 App.Div. 42. 

14a C.J. p 76 note 46. 

86. N.Y.—Pensterer v. Pressure 
Lighting Co., 149 N.Y.S. 49, 85 
Misc. 621. 
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in the absence of any by-law so providing;®'^ but a 
corporation cannot, without cause, discharge or re¬ 
move an agent in violation of a contract under 
which he is employed for a definite period without 
becoming liable for damages,*® despite a statute or 
by-law permitting the removal of agents at the 
pleasure of the board.®® An officer or agent under 
contract may be removed for cause with impunity.®® 
The action of the board of directors in declaring 
terminated the contract of an officer or agent for a 
definite period of time is warranted where it is in 
fact a recognition of the status of the contract as 
changed circumstances have already established it.®^ 

IVhat law goi^erns. The laws of the state where 
a contract of em[)loymcnt of an officer was made 
govern the question of the right to remove him.®® 

(4) Existence and Determination of Cause 

Directors having authority to remove an officer for 
the company’s best interests may determine what such 
interests are. Generally, a director’s or officer’s un- 
faithfulness ‘to his trust warrants his removal; and 
various particular circumstances have been held, or 
held not, grounds for removal.^ 


Where authority is gpven to the board of directors 
to remove an officer whenever the interests or best 
interests of the company so require, it is for the 
directors tq_ determine what are its best interests, 
and, in the absence of a finding that a removal is 
against its interests, it will be upheld.®® Similarly, 
where the board is authorized to remove an officer 
for sufficient cause without formal notice of charges 
or trial, it will be presume.d to have acted on suffi¬ 
cient grounds in making a removal, until the con¬ 
trary is shown.®4 

Generally, unfaithfulness of a director or offi¬ 
cer to his trust, or misconduct rendering it necessary 
for the corporation to dispense wdth his services, 
warrants the exercise of a corporation’s inherent 
power of amotion.®® 

Matters which have been held to constitute good 
grounds for the removal of a corporate officer in¬ 
clude false and fraudulent representations inducing 
his appointment or election,sale by him of all 
his stock in the corporation,®*^ a willful conversion 
of corporate funds to his own use,®® a breach of the 


87. TT S —New Departure Mffr Co v 
Kock well-Drake Corporation, D C 
Conn . 270 F 219. modified on oth¬ 
er grounds, C C.A. 287 F. 228 

NY.—Cuppy V. Stollwerck, 111 N T5. 
249. 216 N.Y. 591. reversing 343 N 
YS. 967, 158 App.Div. 628. 

Va —Title Ins Co. of liiohmond v. 

How^ell, 164 S K .387, 158 Va. 71.3. 
Removal of employees under con¬ 
tract. other than offleers or agents, 
see infra % 1251. 

88. TT.S.—In re Paramount Puhlix 
('•orporation. CCAN.Y., 90 F 2d 
441. affirming, DC, 16 F.Supp. 465 

14a C.J. p 75 note 43. 

Power to remove director iaAppUca. 
ble 

A by-law of n corporation empow¬ 
ering its board of directors to re¬ 
move a director or officer doo.s not 
authorize it to terminate the con¬ 
tract of employment, as manager for 
a definite term of one year, of Its 
managing director, employed as man¬ 
ager and el(‘cted director in pursu¬ 
ance of his contract of employment. 
—Cuppy V. Stollwerck, 111 N.E. 249. 
216 N.Y. 591. reversing 143 N.Y.S 
967, 158 App.Div. 628. 

89. TT.S —In re Paramount I’ublix 

Corporation, C C.A.N.Y., 90 F.2d 

441, affirming, D.C.. 15 F.Supp. 465. 
"‘The power to remove . . . did 

not carry with it' the right to dis¬ 
charge him from the employment of 
the defendant in view of the . . . 

contract for a fixed term under which 
he was employed.”—Cuppy v. Stoll- 
werck Bros.. Ill N.K. 249, 260, 216 
N.Y. 691. 

80. N.Y.—Fells v. Kats, 176 N.E. 


516. 517. 256 N.Y. 67. affirming 243 

N.Y.S. 878, 230 AppDiv. 726 

“An agreement to continue a man 
as president is dependent upon his 
continued loyalty to the interests of 
tho corporation.”—Fells v. Katz, su¬ 
pra. 

Manager’s conduct, and attitude to¬ 
ward superior officers, justified cor¬ 
poration’s dispensing with his serv¬ 
ices—Beardsley v Nieblo Mfg. Co., 
246 NY.S. 641. 231 App Dlv. 162. 

Injunction against acting 

An us.sistant manager of a corpo¬ 
ration, who has been discharged pri¬ 
or to the completion of tho term for 
which he was employed, be<‘ause of 
antagonism toward the president and 
general manager, will be enjoined 
from acting or claiming to act as as- 
.•^istant general manager, or from 
performing or attempting to perform 
any act or acts similar to those per-^ 
formed by him as assistant general( 
manager prior to his discharge — 
Henri Gutmann Silks Corp. v. Reilly, 
178 N.YS. 457, 189 App.Div. 268. 
fimploymcnt constituting part of 
larger contract 

Where the employment as manager 
and officer forms r part only of the 
consideration for other parts of the 
contract, it is still to bo considered 
apart from the rest of the contract, 
at least to the extent of considering 
it a mutual undertaking on the part 
of the employee to render services, 
and on the part of the corporation 
to pay for them so long as they are 
rendered to it to Its satisfaction; the 
fact that thi* terms of employment 
constitute a part of a larger con¬ 
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tract docs not obligato the corpora¬ 
tion to continue the employee in 
their service if his services prove to 
be unsatisfactory —Badere v. Good¬ 
rich. 116 P. 274, 63 Wash 650—14a 
C.J p 762 note 99. 

91. Ind —Shaw v. Bankers’ Nat. L. 
Ins. Co., 112 N.E. 16, 61 Ind.App. 
346. 

14a C J. p 75 note 44. 

92. Wash.—Warner v. Chaiiiiell 

Chemical Co., 208 P. 3104, 121 

Wash. 237 

93. Ind —(Inffith v*. Sprowl, 91 N.E. 
25. 45 Ind App. 504. 

94. Mo—Slate v Kupferlc, 44 M o. 
1^54^ 100 Am D 265 

95^ NY—Fox V Codj'. 252 NTS. 
395, 141 Misc 552. 

96. Ind.—Shaw v Bunkers’ Nat. L. 

Ins. Co., 3 12 N.E. 16, 61 Ind.App. 
-,346. 

87. Iowa.—Selle> v American Lu¬ 
bricator Co , 93 N.W. 590, 119 Iowa 
591. 

14a C.J p 76 note 61. 

96. Wis—Green Kay Fish Co. v. 
Jorgensen, 163 N.W. 142, 165 Wis. 
548. 

Unauthorised taking of salary 

President is not entitled to take 
for his own use from treasury sal¬ 
ary of absent treasurer, in addition 
to his own as president, without 
knowledge or consent of other direc¬ 
tors or officers of company, and such 
taking constitutes adequate cause for 
his removal, even though he volun¬ 
tarily performed part of duties of 
treasurer during his temporary ab¬ 
sence.—Smock V. Buchanan & Smock 
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obligation to make full and complete disclosures to 
his superior officer and the directors as to all busi¬ 
ness transacted by him in the corporation’s behalf,®^ 
negligent failure to comply with municipal ordinanc¬ 
es,^ the issuance of stock without authority from the 
directors, and without consideration flowing to the 
corporation,^ a^^the intercut of a director in a com¬ 
peting businilss.3 On the other hand, various cir¬ 
cumstances, as set out in the note, have been held 
insufficient to justify removal for cause.^ 

The subsequent reelection of officers or directors 
who have been guilty of misconduct warranting re¬ 
moval does not serve to condone their fault or to 
protect them from removal, since, as respects re¬ 
moval, their tenure must be considered as continu¬ 
ous.®* 


b. Judicial Intervention and Proceedings 

Courts have no Jurisdiction with respect to removal 
of corporate officers, except In the case of fraud or of 
their refusal to do their duty, or where statutes permit 
the maintenance of an action to remove corporate of¬ 
ficers. Such a statute is not exclusive of a lawful pro¬ 
ceeding for removal provided for by the corporate char¬ 
ter. A court will not Inquire Into the validity of the 
cause of a removal carried out pursuant to a by-law 
provision for removal without cause. 

The power of amotion or removal belongs to the 
corporadon alone, the courts having no jurisdic¬ 
tion with respect thereto,® and the state or public 
having no legal interest therein,*^ except in the case 
of fraud or refusal of the corporate authorities to 
act in accordance with their duty,® or where stat¬ 
utes permit the maintenance of an action or pro¬ 
ceeding to remove a director or officer.® Such a 
statute has been held to create a special proceeding 
unknown to the common law;i® and a court is not 


Lumber Co., 125 A. 115, 96 N.J.Eq. 
308. 

99. Cal.—Ollphant v. Homo Build¬ 
ers, 168 P. 700, 34 Cal.App. 720. 

1. Cal.—^W. P. Boardman Co. v. 
Pelch, 199 P. 1047, 186 CaL 476. 

9. N.y.—Peo. V. Lyon, 104 N.Y.S. 
319. 119 App.Div. 361. affirmed 82 
N.E. 1130, 189 N.T. 544. 

8. N.J.—Costello V. Thomas Cusack 
Co., 124 A. 616, 96 N.J.Eq. 83. 90. 
affirmed 120 A. 15. 94 N.J.Eq. 423. 
▼alidity of provision 
An amendment to a certificate of 
Incorporation subjectingr to removal 
any director Interested in a compet¬ 
ing business does not contravene the 
property rJgrhts of stockholders un¬ 
der a provision for cumulative vot- 
ing .—Costello v. Thomas Cusack Co., 
supra. 

4. Viletlon 

Where a new corporation was or- 
firanized to take over the business of 
an old one, and plaintiff, the g^eneral 
manager of the old corporation, was 
demoted to the position of manager 
of the new corporation and was giv¬ 
en a smaller number of shares in the 
new corporation than he was enti¬ 
tled to, frictmn between plaintiff and 
the president of the new corpora¬ 
tion was held not to Justify dis¬ 
charging plaintiff.—Mortimer v. D. 
T. McKeithan Lumber Corporation, 
120 S.E. 723, 127 S.C. 266. 
Ooaitemptaons langnago 

The use of disrespectful and con¬ 
temptuous language toward his as¬ 
sociates is not ground for removal 
of a trustee.—Fuller v. Plainfield 
Academic School, 6 Conn. 532. 
Absenoe 

(1) That a director of a corpora¬ 
tion, who was also secretary and 
treasurer and one of the two equal 
owners of stock, was in temporary 


financial difficulty in an independent 
business and. with the knowledge of 
some of his creditors, had gone to 
another state for his health, did not 
authorize his removal from such of¬ 
fices, where no business had arisen 
requiring his vote or presence or his 
signature and it was not shown that 
there was any probability of any 
such question or matter arising be¬ 
fore he in fact returned; and. where 
his removal was to enable the other 
stockholder to secure control of the 
corporation, the attempted removal 
was null and void.—^Petition of Korff, 
190 N.Y.S. 664, 198 App.Div. 553. 

(2) Where one is elected a director 
in January, his omission to attend 
the meetings between January and 
the following April does not, as mat¬ 
ter of law, constitute such a long 
continued neglect of duty as to 
amount to an abandonment of his 
office, and to warrant his associates 
in declaring it vacant, and thus vir¬ 
tually removing him, w'lthout the no¬ 
tice prescribed by the by-laws in 
case of a removal.—^Halpin v. Mutual 
Brewing Co., 47 N.Y.S. 412, 20 App. 
Div. 583. 

XiOBS resulting from corporate 
transaction in a business authorized 
by defendant's corporate charter and 
conducted by plaintiff manager was 
held not ground for discharging 
plaintiff from contract of employ¬ 
ment with defendant, where the 
transaction was conducted in good 
faith and for the interest of the cor¬ 
poration.—Roberts v. J. A. Masquers 
Co.. 104 So. 484. 158 La. 642. 

Other oirownstaiioeB 

(1) Transacting business author¬ 
ized by the corporate charter and 
employing method approved by the 
directors.—Roberts v. J. A. Masquere 
Co.. 104 So. 484. 158 La. 642. 

(2) Other Instances see 14a Q.J, p 
76 note 65 [a]. 


5. N.T.—Peo. v. Lyon, 104 N.Y.S. 
319, 119 App.Div. 361, affirmed 82 
N.E. 1130. 189 N.Y. 544. 

6. U.S.—Harris v. Brown, D.C.Ky., 
6 F.2d 922. 

Ind.—Tri-Clly Electric Sorvioo Co. v. 

Jarvis. 185 N.E. 136, 206 Ind. 5. 
Pa.—Celia v. Davidson, 166 A. 99, 304 
Pa. 389—Whyte v. Faust, 127 A. 
234, 281 Pa. 444. 

14a C.J. p 76 note 67{ 

7. Wis.—State v. Milwaukee Elec¬ 
tric R., etc., Co., 116 N.W. 900, 136 
Wis. 179, 18 L.R.A..N.S., 672. 

8i Mich.—Nahikian v. Mattingly, 
251 N.W. 421, 265 Mich. 128. 
lUghts of minority stookholdem 
Minority stockholders would bo en- 
titled to decree deposing president 
if he used his power for selfish ends 
and to mulct corporation, unless they 
acquiesced or slept on their rights, 
but, where president’s mi.sappropria- 
tion of corporation’s money was not 
actuated by {fAUdulent intent, his 
discharge should be left wAh' direc¬ 
tors.—Nahikian v, Mattingly, supra. 

9i N.Y.—Peo. v. Powell. 94 N.E. 634, 
201 N.Y. 194—Jacobus v. Diamond 
Soda Water Mfg. Co., 88 N.Y.S. 302, 
94 App.Div. 366, modifying 77 N.Y. 
S. 898, 38 Mlsc. 371. 

14a C.J. p 76 note 69. 

Action in equity required 

"The nature of the relief demand¬ 
ed is such that an action brought by 
the Attorney-General in the name of 
the People pursuant to sections 1781 
and 1782 of the Code of Civil Pro¬ 
cedure. for the removal or suspen¬ 
sion of a director, must, 1 think, be 
brought in equity."—Peo. v. U. S. 
Equitable L. Assur. Soc., 109 N.Y.S. 
453. 124 App-Dlv. 714, 734. 

10. Cal.—Chollar Min. Co. v. Wilson, 
5 P. 670, 66 Cal. 374. 

14a C.J. p 76 note 70. 
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invested with jurisdiction thereunder unless the stat¬ 
utory conditions precedent are complied with and 
such compliance appears of record.^^ Under the 
provisions of particular statutes, the proper per¬ 
sons to institute such an action or proceeding have 
been held to be the attorney general^^ or a majority 
in number of the stockholders.^^ provision for such 
a statutory proceeding is not exclusive of a reason¬ 
able and lawful proceeding provided for by the 
charter of the corporation.^^ 

Where the statute authorizes an action to remove 
directors and officers, a person who is a director and 
an executive officer cannot properly insist that, not¬ 
withstanding misconduct warranting his removal 
from the executive office, he is entitled to remain in 
partial control of the company as a director.^s 
Such suits are not within code provisions authoriz¬ 
ing an additional allowance but, where a suit 
to oust a corporate officer is really against the cor¬ 
poration itself, it has the right to pay the fees of 
his attorney.!*^ 

A court will not inquire into the validity of the 
cause of a removal carried out pursuant to an ap¬ 
plicable by-law provision for removal without 
cause,especially where the director removed par¬ 
ticipated in the adoption thereof.^® On an applica¬ 
tion for an order of inquiry into the validity of a re¬ 
moval, the legality of an agreement by which the 
majority stockholder gained control cannot be de¬ 


termined.20 In a suit to remove an officer, evidence 
respecting the capacity of plaintiffs to act as such 
officer has been held inadmissible.^! 

c. Mode of Effecting Removal 

A removal may be effected only by some act of the 
body having the power of removair signifying its intention 
that the incumbent shall no longer hold office; and 
charter, statutory, or by-law provisions reiating to re¬ 
moval must be observed. The removal Is effective from 
the time the incumbent Is notified. 

Action of some kind by the body vested with the 
power of removal, signifying its intention that the 
incumbent shall no longer hold the office, is neces¬ 
sary to constitute a removal of a corporate offi- 
cer.22 The action of anyone not so authorized in 
attempting to remove an officer is a nullity ;23 thus 
the individual and separate action of a portion of 
the directors, although they constitute a majority of 
the board, in attempting to remove an officer is illc- 
gal.2^ 

The action of the directors in declaring an office 
vacant operates as a discharge of the incumbent 
but a transfer of all of the corporate stock to one 
person does not of itself operate to discharge an 
agent of the corporation.^® Ratification at a legal 
meeting of the act of an illegal meeting removing 
an ofiker constitutes a removal as of the latter 

date.27 

Charter, statutory,28 or by-law^® provisions rcla- 


11. Cul.—Chollar Min. Co. v. Wilson, 
supra. 

14a C.J. p 76 note 70. 

12 . N.Y.—^Welcke v. Tragreser, 116 
N.Y.S. 166, 131 App.Div. 731. 

14a C.J. p 77 note 72. 

A atookholder liaa no authority to 
maintain the statutory proceedJngr.— 
Hamsey v. Krio R. Co., 7 Abb.Pr.,N. 
S.. N.Y., 166, 38 How.Pr. 193. 
la (’•al.—Chollar Min. Oo, v. Wilson, 
6 P. 670, 66 Cal. 374. 

14a C.J. p 77 note 78. 
lA N.Y.—Peo. V. Powell, 94 N.E. 
634, 201 N.Y. 194. 

Mode of removal see infra subdivi¬ 
sion c of this section. 

16. N.Y.—Peo. V. Lyon, 104 N.Y.S. 
319, 119 App.Div. 361, affirmed 82 
N.K. 1130, 189 N.Y. 644. 

la N.Y.—Peo. V. Giroux, 29 Hun 
248. 

17. La.—Stendell v. Longshoremen's 
Protective Union Benev. Assoc., 41 
So. 228. 116 La. 974. 

la N.J.—Walker v. Maas, 132 A. 

322, 4 N.J.Mlsc. 230. 

N.Y.—In re Schwarts, 196 N.Y.S. 
679. 119 Misc. 387. 

la N.Y.—In re Schwarts, supra. 

20. N.Y.—^In re Sohwarts, supra. 


21. Mo.—Boulicault v. Oriel Glass 
Co., 223 S.W. 423, 283 Mo. 237. 

22. ill.—(Sinter v. Hero Envelope 
Co.. 147 N.E. 42, 316 Ill. 183. 

14a C.J. p 77 note 77. 

Bvidsnoe as to wrongful discharge 
Plaintiff's evidence in action for 
wrongful discharge as corporation 
secretary held Insufficient to make 
prima facie case for jury.—Kell v. 
Fred Medart Mfg. Co., Mo.App., 46 S. 
W.2d 984. 

23. Ill.—Ginter v. Heco Envelope 
Co.. 147 N.E. 42, 316 Ill. 183. 

Mo.—Kell V. Fred Medart Mfg. Co.. 

App., 46 S.W.2d 934. 

Removal by de facto directors see in¬ 
fra I 739, 

Vo action for wrongful discharge 

arises in favor of a corporation sec¬ 
retary, leaving office when president 
threatened to throw him out and not 
informing board of directors of his 
willingness to continue in service.— 
Kell V. Fred Medart Mfg. Co., su¬ 
pra. 

2A N.H.—Hamlin v. Union Brass 
Co.. 44 A. 386, 68 N.H. 292. 

Dirsotom' msstiBg held without no. 
Uos 

Attempt to oust vice president and 
director of corporation by resolution 

75 


for directors' resignation at meet¬ 
ing held without notice to vice presi¬ 
dent and in his absence, was held 
void.—Piedmont Press Ass’n v. Rec¬ 
ord Pub Co.. 152 PE 721, 156 S.C. 
43. followed in Spartanburg Herald- 
Journal Co. v. La Varre, 162 S.E. 728, 
165 S.C. 425. 

25. Okl.—Badger Oil, etc., Co. v. 
Preston, 162 P. 383, 49 Okl. 270. 

26. Conn.—Spencer v. Champion, 9 
Conn. 636. 

27. Fla.—Gentry-Futch Co. v. Gen¬ 
try, 106 So. 473, 90 Fla. 595. 

28. Ga.—Shaw v. Macon. 19 Ga. 468. 
Ind.—State v. Vincennes Unlv. 5 Ind. 

77. 

14a C.J. p 75 note 49. 

Provision for oustsr of msn&hsr in. 
applicabls 

Corporation directors* disregard of 
provision in incorporation agreement 
for arbitration of question whether 
member should bo voted out of cor¬ 
poration was held not ground for 
vacation of member’s removal as di¬ 
rector and offlter by resolution of 
other directors.—Tn re Allied Fruit 
& Extract Co., 276 N.Y.S. 163, 243 
App.Div. 52. 

29. N.Y.—Abberger v. Kulp. 281 N. 
Y.S. 373, 156 Misc. 810. 
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tive to removal must be observfed in order that the 
removal may be effective. Thus, where the by-laws 
provide for removal of an officer by a certain vote 
of the whole board o{ directors, a vote of a smaller 
number is incffcctive.^o 

The removal of an officer is effective from the 
date that notice thereof is communicated to him.^i 
Where the charter so provides, the action of the di¬ 
rectors in removing one of their number docs not 
become effective until confirmation by the stockhold- 
crs.32 

Removal by judicial proceedings is considered su¬ 
pra in subdivision b of this section. 

d. Effect of Removal 

A valid removal preventa an officer from thereafter 
acting as such, but It does not remove him from mem¬ 
bership In the corporation. 

A valid removal prevents a corporate officer from 
thereafter acting as such officer, 23 but an illegal ous¬ 


ter of a director does not affect his right to sue for 
the benefit of the corporation.^^ The removal of an 
officer docs not have the effect of removing him 
from membership in the corporation.®^ 

e. Reinstatement 

A director unlawfully removed Is entitled to be re¬ 
instated In an appropriate action, but an officer or agent 
having an adequ ate legal re medy for his remuneration 
does not necessarily have such right. Illegal conduct 
by directors does not reinstate their predecessors. 

A director who has been unlawfully removed 
from office is entitled to be reinstated in an appro¬ 
priate action,22 but an o fficer or ag ent having an ad¬ 
equate remedy at_law for the recovery of his re¬ 
muneration does not necessarily have this right.®^ 
Where a director was in a hopeless minority, he 
has no legal grievance on account of his forced re¬ 
tirement.®* Illegal conduct by directors, after they 
have been duly elected, does not reinstate their 
predecessors.®* 


5. De Facto Officers and Agents 


§ 739. In General 

As between third persons and the corporation, the 
acts of de facto officers and directors are. If otherwise 
legal, valid and binding; a person acting publicly as an 
officer or director is presumed to be rightfully in office, 
and his title thereto cannot be inquired into collaterally; 
and the corporation and third persons may be estopped 
to question such title. As between conflicting interests 


within the corporation, acts of de facto officers and di¬ 
rectors are not ordinarily binding, although they may be 
under the doctrine of estoppel. De facto officers are 
chargeable with all the responsibilities and disabilities 
attached to their positions. 

The acts of de facto officers and directors, if oth¬ 
erwise legal,^2 are, as to third persons, valid and 
binding on the corporation^! to the same extent as 


Notioe to dlreotor removed 

Under by-law of corporation pro¬ 
viding; for removal of director on 
thirty days* written notice to him 
at special meetini? of atoc*kholders, 
notice must be that removal becomes 
effective at end of thirty days after 
stockholders have taken action, and 
thirty day.s’ notice need not be jfivon 
prior to holdint; of meeting.—Abber- 
ger V. Kulp, supra. 

30. N.J.—Stephany v. Liberty Cut 
Glass Works, 69 A. 967, 76 N.J.Law 
449. 

31. N.Y.—Cuppy V. Stollwcrck, 143 
N Y.S. 967, 158 App.Div. 628, re¬ 
versed on other grounds 111 N.E. 
219, 216 N.Y. 591. 

14a C.J. P 77 note 80. 

32. N.Y.—Fox V.- Cody, 252 N.Y.S. 
395. 141 mac. 552. 

33. Colo.—Templemnn v. Grant, 227 
P. 555, 75 Colo. 519. 

N.Y.—Henri Gutmann Silks Corpora¬ 
tion V. Reilly, 178 N.Y.S. 467. 189 
App.Dlv. 268. 

34. N.Y.—Wangrow v. Wangrow, 
207 N.Y.S. 132, 211 App.Div. 652. 

33. N.Y.—^Whlte v. Brownell. 2 Daly 
329, 4 Abb.Pr.,N.S.. 162, affirming 
3 Abb.Pr.,N.S., 318. 


Pa.—Riddell v. Harmony Pirc Co., 1 
Leg Gaz. 316. 

30. N.Y.—Fox V. Cody. 262 N.Y.S. 

395. 141 Misc. 552. 

14a C.J. p 77 note 81. 

Salt for appointment of a receiver 
is not an appropriate remedy to se¬ 
cure reinstatement as president.— 
Wilkus V. Penn.-La. Oil & Gas Co., 
89 So. 310, 149 La. 420. 

Kemedy for removal by unfair elec¬ 
tion 

(1) If an election of new directors 
in place of others removed has been 
unfair, an ousted director’s only rem¬ 
edy is to proceed under statute to 
have the election set aside and a new 
election ordered, and until such elec¬ 
tion is set aside and a new elec¬ 
tion ordered directors so elected arc 
the governing directors, and an or¬ 
der removing them and reinstating 
the ousted director as prayed for 
in a petition would be futile.—In re 
Moscowitz, 200 N.Y.S. 630, 206 App. 
Div. 289. 

(2) Actions and proceedings to de¬ 
termine validity of election see su¬ 
pra S 726f 

37. Ala>—Dimmick v. Stokes, 43 So. 
854, 151 Ala. 150. 

N.Y.—Cuppy V. Ward. 176 N.Y.S. 

76 


233, 187 App.Div. 625, affirmed 125 
N.E. 915, 227 N.Y. 603. 

Proossdlng in behalf of public offi¬ 
cer 

The chief engineer of a railroad 
corporation does not come within the 
meaning of a public officer in whose 
belialf a statutory proceeding may be 
brought to recover his position from 
a usurper.—Eliason v. Coleman, 86 
N.C. 236. 

38. N.Y.—Kavanaugh v. Kavanaugh 
Knitting Co.. 172 N.Y.S. 676, 184 
App.Div. 660, reversed on other 
grounds 123 N.E. 148, 226 N.Y. 186. 

39. N.Y.—Beardsley v. Johnson, 1 N. 
Y.S. 608. 

40. La.—St. Bernard Trappers’ Ass’n 
V. Michel, 110 So. 61^, 162 La 366. 

41. U.S.—-Rhea v. Newton, C.C.A. 
Mo., 262 F. 345, certiorari denied 
Newton v. Rhea, 41 S.Ct. 14, 264 
U.S. 643, 65 L.Ed. 454. 

Cal.—Consumers' Salt Co. v. Riggins, 
282 r. 964, 208 Cal. 637—American 
Concrete Units Co. v. National 
Stone-Tile Corporation, 1 P.2d 1084, 
116 Cal.App. 601—Sessions v. Pa¬ 
cific Improvement Co., 206 P. 663, 
67 Cal.App. 1. 

Ky.—Porter’s Adm'r v. Dulln Oil Co., 
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those of de jure officers or directors,^2 ^ person 

acting publicly as an officer or director of a corpo¬ 
ration is presumed to be rightfully in office^2 so far 
as the rights of third persons are concerned 
his title to the office cannot be inquired into collat¬ 
erally,^® especially where there arc no other persons 
claiming to be officers.^® The corporation or the 
stockholders may by acquiescence or ratification be 
estopped as to third persons from questioning the 
eligibility, or the regularity of the election or ap¬ 


pointment, of one who has acted as an officer or 
director and third persons who have voluntarily 
dealt with a person as an officer may be estopped 
to deny the legality of his appointment or election.^® 

Ordinarily these rules are applicable only where 
the rights and interests of third persons are involv- 
ed,4^ and arc not applicable in contests between ri¬ 
val boards of directors®® or sets of officers,®^ or 
in contests between the corporation on the one hand 


46 S.W.2d 495. 497. 242 Ky. 34. 
quoting: Gorpns Jnrli. 

La.—St. Bernard Trappers’ Ass’n v. 

Michel. 110 So. 617. 162 La. 366. 
Mass.—Tufts V. Waltham Auto Bus 
Co., 173 N.E. 537. 273 Mass. 390. 
N.H —Gleason v. Canterbury Mut. 
PMre Ins. Co., 64 A. 137. 73 N.H. 
683. . 

N.y.—Russian Reinsurance Co. v. 
Stoddard. 207 N.Y.S. 574. 211 App. ^ 
DIv. 132, reversed on other grrounds 
147 NE. 703, 240 N.Y. 149, reargu- 
ment denied 148 N.E. 757, 240 N. 
Y 682. 

Or.—Doehler v. Lansdon, 298 P. 200. 
136 Or. 687. 

Pa.—In re Croser'a Estate, 145 A 
697, 296 Pa. 48. 

Tex.—Rutherford v. Watson. Civ. 
App., 52 S.W 2<1 85. 90. error refus¬ 
ed. quotinf? Corpus Juris. 

Wash—Voorhees v Nabob Silver- 
Lead Co.. 24 P2d 114, 174 Waah. 6 
14a C.J. p 78 note 96 
VartlotUar acts held hiadlaff 

(1) Authorization to attorney to 
enter Judirment in action by corpora¬ 
tion.—Tufts V. Waltham Auto Bus 
Co.. 173 NE 537, 273 Mas.s 390. 

(2) Petitioning: of the court for 
dissolution of the corporation, which 
resulted in dissolution —In re An¬ 
drews, 252 N.W. 482. 265 Mich. 661 

<3) VoUnB by a hoard of directors 
of an increase of salary to a manag- 
Ing agent, where one of the direc¬ 
tors, whose vote was necessary to 
make a majority for the increase, 
was only a de facto director.— Hy¬ 
gienic Health Food Co v. Grant, 
202 l». e.'iS. 187 Cal. 431. motion do¬ 
med 204 1*. 389, 188 Cal. 131. 

(4; Other acts see 14a C.J. p 78 
note 96 [ai¬ 
ds. U.S.—Rhea v. Newton, C.C.A. 
Mo., 262 F. 345, certiorari denied 
Newton v Rhea, 41 S.Cl. 14, 264 U- 
S. 643, 65 L.Kd. 454. 

Cal.—Consumers’ Salt Co. v. Riggins, 
282 P. 954, 208 Cal. 637. 

43. Wash.—Voorhees v. Nabob Sil¬ 
ver-Lead Co., 24 P.2d 114, 174 

Wash. 6. 

14a C.J. p 78 note 97, p 395 note 97. 

Abssaoc of by-law oraatlag ofloo 
Even though no by-law providing 


for a certain ofRce is shown. It will 
be presumed that there is such a by¬ 
law and that such an office exists, 
where the officer has been elected 
by the same body that makes the by¬ 
laws —Remington Paper Co. v. Lon¬ 
don Assur. Corp., 43 N.Y.S. 431, 12 
App.Dlv. 218. 

44. Mass.—Lazenby v. Henderson, 
135 N.E. 302. 241 Mass. 177. 

Minn.—Bacich v. Northland Transp 
Co.. 242 N.W. 379, 386, 185 Minn 
644, citing Corpus Juris. 

Tex.—Rutherford v. Watson, Civ. 
App . 52 S W.2d 85, 90. error refus¬ 
ed. quoting Corpus Juris. 

14a C.J. P 78 note 98. 

Corporate creditors have no right 
to inquire into validity of acts of 
de facto dircidors under circumstanc¬ 
es in which there could be no inquiry 
into acts of de Jure directors—Tufts 
V. Waltham Auto Bus Co., 173 N.E. 
537, 273 Mass. 390. 

45. Cal —Guaranty Loan Co v. Fon¬ 
tanel, 190 P. 177. 183 Cal. 1—Farb- 
steln V Pacifir Oil Tool Co., 15 P. 
2d 766, 127 Cal App. 157—American 
Concrete Units Co v. National 
Stone-Tilc Corporation, 1 P.2d 1084, 
115 Cal \pp. .501—Jones v Peck. 
218 P 1030. 63 Cal App 397 

Mich—Bruun v. Cook, 273 N.W 774, 
280 Mtch. 484. 

N Y.—C’abaiia v. Hol.sleln-Fnesian 
Ass’n of America, 182 N.Y.S. 668. 
112 Misc 262. modified on other 
grounds ISS N Y.S. 277, 196 App. 
Div. 842. which is affirmed 135 N. 
E 953. 233 N Y. 644. 

Tex.—Rutherford v. Watson, Civ. 
App , 52 S W,2d 86, 90, error refus¬ 
ed. quoting Corpus Juris. 

14a C J. p 78 nolo 99, 

Ollicial acts of a de facto officer 
or director cannot be collaterally at¬ 
tacked. 

Cal —Consumers’ Salt Co. v Riggins, 
282 P. 954. 208 Cal. 637. 

Ky.—I’orter's Adm’r v Dulin Oil Co., 
45 S.W 2d 495, 242 Ky. 34. 

Mass.—Tufts V. Waltham Auto Bus 
Co.. 173 N.E. 637, 273 Mass. 390. 

Inquiry prscludsd in paztioular ac- 
tlonn 

(1) Trustee’s suit to collect first 
mortgage bond of another corpora¬ 

77 


tion.—Thompson v. Mitchell, 222 P. 
617, 128 Wash. 192. 

(2) Ejectment action by grantees 
of corporation—Bruun v. Cook, 273 
N.W. 774. 280 Mich. 484. 

(3) Other actions see 14a C.J. p 
78 note 99 [a]. 

46. Mass —Granville Charitable As¬ 
soc. V. Baldwin, 1 Mete. 359. 

N J —New'ark Mechanics' Nat. Bank 
v. II. C. Burnett Mfg, Co.. 32 N.J. 
Eq. 236. 

47. U S.—Ransome Concrete Ma¬ 
chinery Co. V. Moody, C.C.A N.Y., 
282 F 29. 

Cal.—American Concrete Units Co. v. 
National Stone-Tile Corporation, 1 
r.2d 1084. 115 Cal.App 501 
Minn.—Bacich v. Northland Transp. 
Co., 242 N.W. 379, 386, 185 Minn. 
544, citing Corpus Juris. 

N.H.-—Gleason v. Canterbury Mut. 
Fire Ins. Co., 64 A. 187, 73 N.H. 
583. 

Va—A. I. M. Percolating Corporation 
V. Perrodine Chemical Corporation, 
124 S E 4 42, 139 Va. 366. 

14a C J. p 79 note 1 
Ratification and estoppel as to acts 
of de jure officers see infra 6S 

1009-1023 

• 

48. Me.—Cooper v. Curtis, 30 Me. 
488 

Pa—Billington v Gautier .Steel Co., 
Ltd, 9 A. 35, 7 Pa.Ca.s 574. 

SD—Wright V. Lee, 51 N.W. 706, 2 
S.D. 596. 

49. Minn—Mortgage Land Inv. Co. 

V. McMains, 21,5 N W. 192, 196, 172 
Minn. 110 . 

I4a C J. p 79 note 4. 

*‘l>e facto officers cannot invoke 
the aid of their own acts as de facto 
officers to promote their own Inter¬ 
ests.”—Mortgage Land Inv. Co. v. 
McMains, supra. 

50. Me—Ellsworth W'oolen Mfg. Co. 
v Faunce, 10 A. 250, 79 Me 440. 

Ma.ss—Stratton Massachusetts Gold 
Mines Co. v. Davis, 111 N E. 375, 
222 Mass 549. 

N.J —Johnston v. Jones, 23 N.J.Eq. 
216. 

14a C.J. p 79 note 6. 

51. Ky.—Schmidt v. Mitchell. 41 S. 

W. 929, 101 Ky. 670. 19 Ky.L. 763, 
72 Am.S.U. 427. 
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and the directors or the stockholders on the other; 
or between the directors and the stockholders,5^ un¬ 
less the latter are precluded by acquiescence from 
disputing the authority of the officers in question.58 

Dc facto directors cannot, as against the corpo¬ 
ration, delegate powers which they themselves do 
not possess,or create, by appointment or election, 
a de jure officer.55 However, it has been held that 
they may exercise a power to remove an officer con¬ 
ferred by the by-laws and it has been presumed 
that they complied with the legal requirements re¬ 
lating to the election of their successors so as to 
constitute such successors directors de jure.®^ 

The power of dc facto directors to call a meeting 
of the members or stockholders is considered supra 
in § 543, and their power to levy assessments, in § 
353 supra. 

Duties and liabilities. A de facto officer, having 
assumed and exercised the functions of a corporate 
office, is chargeable with all the responsibility and 
disabilities attached to the position.®® Where a 
third person seeks to make personally liable a per¬ 
son who has held himself out to the world and acted 
as an officer of the corporation, the latter will not 
be allowed to deny that character or to show that he 
is not eligible for the office.®® Regardless of wheth¬ 
er he was eligible or properly elected, a person who 


acts aa a director and is treated by the officers of 
the company as such is within the rules applicable 
to dealings between a director in his own interest 
and the corporation.®® 

§ 740. Who Are 

A person le an officer or director de facto where he 
la in possetelon of the office and exerciiing the duties 
thereof under color of right, but falls of being an officer 
or director de Jure by reason of Ineligibility, irregularity 
In his election, or failure to qualify as required. Before 
a de facto officer can exist there must be at least a de 
facto corporation, and, according to some authorities, a 
corresponding de jure office, or, according to others, a 
power In the corporation to create such a de jure offiee. 

It has been said that, while the term '*dc facto” is 
commonly applied to directors and officers of a pri¬ 
vate corporation, technically speaking the term “tie 
facto officer” applies to a public officer only,®^ and 
that, while there cannot be a dc facto public office, 
this is not true of offices in private corporations.®- 
For officers to attain the status of dc facto officers, 
a corporation de facto, at least, must exist.®® 

A person is a corporate officer or director dc facto 
where he is in possession of the office®^ and is exer¬ 
cising the duties thereof®® under color or appear¬ 
ance of right, but fails of being an officer or direc¬ 
tor de jure by reason of his ineligibility or lack of 
qualification,®® such as may result from nonresi- 


62. Minn.—^Mortgragre Land Inv. Co. 
V. McMains. 216 N.W. 192, 172 
Minn. 110. 

14a C.J. p 79 note 7. 

63. Utah.—Schwab v. Frisco Min., 
etc., Co., 60 P. 940, 21 Utah 258. 

14a C.J. p 79 note 8. 

64. Mass.—Stratton Massachusetts 
Gold Mines Co. v. Davis, 111 N.F. 
375. 222 Mass. 549. 

Delei^atlon of authority by directors 
generally see infra f 768. 

65. N.T.—In re Ringlcr, 97 N.E. 693, 
204 N.Y. 30. Ann.Cas.l913C 1036, 
reversing 130 N.Y.S. 62, 145 App. 
Dlv. 361. 

14a C.J. p 79 note 11. 
aisctlon of director held void 
Election of new directors by de 
facto directors resulting in creating 
more directors than allowed by cer¬ 
tificate of incorporation was hold il¬ 
legal and void.—In re Election of 
Directors of llammon Light & Pow¬ 
er Co., 228 N.Y.S. 70, 131 Misc. 747. 

56. N.C.—Ellis V. North Carolina 
Inst, for Deaf, etc., 68 N.C. 423. 
Removal of officers generally sec su¬ 
pra 8 738. 

67. Md.—-Smith v. Erb, 4 Gill 437. 

68 . Cal.—McKeehan v. Pacific Fi¬ 
nance Corporation. 8 P.2d 213, 120 
Cal.App. 578. 


N.Y.—Mutual L. Ins. Co. v. McCurdy, 
103 N.Y.S. 829, 118 App.Div. 815. 

Bemoved directors eonttnniag la of¬ 
fice 

Where removed directors disputed 
legality of removal, persisted in car¬ 
rying on corporation's business, and, 
through Joint efforts, collected as¬ 
sessments on stock, payment to one 
was payment to all.—Young v. Hoag- 
land, 298 P. 996, 212 Cal. 426, 75 A. 
L.R. 654. 

59. Ala.—Bank of St Mary's v. St. 
John, 25 Ala. 666. 

14a C.J. p 79 note 14. 

60. Mass.—Lazenby y. Henderson, 

135 N.E. 302, 241 Maas. 177. 

14a C.J. p 79 note 16. 

61. Or.—^Umatilla Water Users' As¬ 
soc. V. Irwin, 108 P. 1016, 56 Or. 
414. 

68. Ala.—Ex parte State, 77 So. 363, 
201 Ala, 59, reversing Kramer v. 
State, 75 So. 185, 16 Ala.App. 40. 

63. Iowa.—Herbst v. Held, 190 N. 
W. 153, 194 Iowa 679. 

64. Mass.—Lazenby v. Henderson, 

136 N.E. 302, 241 Mass. 177. 

Itl.—Conaty v. Torghen, 128 A. 338. 

46 R.I. 447. 

14a C.J. p 80 note 19. 

Appointees of de facto officers are 
themselves de facto officers.—Conat> 
V. Torghen, supra. 
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66. Cal.—Consumers' Salt Co. v. 
Riggins, 282 P, 954, 20K Cal. 537— 
Guaranty Loan Co. v. Fontanel, 190 
P. 177, 183 Cal. 1—MeKeehan v. 
Pacific Finance Corporation, 8 P. 
2d 213, 120 Cal.App. 578. 

Del.—Moon v. Moon Motor Car Co.. 

151 A. 298, 17 Del.Ch. 176. 

Ky.—Porter's Adm'r v. Dulin Oil Co.. 

45 S.W.2d 496. 242 Ky. 34. 

La.—St. Bernard Trappers’ Ass'n v. 

k^ichel, 110 So. 617, 162 La. 366. 
Minn.—State v. Kylmanen, 231 N.W. 

197, 180 Minn. 486. 

N.H.—Gleason v. Canterbury Mut. 
Fire Ins. Co., 64 A. 187, 73 N.H. 
583. 

Va.—^A. I. M. Percolating Corporation 
V. Ferrodine Chemical Corporation. 
124 S.E. 442. 139 Va. 366. 

14a C.J. p 80 note 20. 

A **de facto board of dlreotora** 

must in fact be in charge of affairs 
of company, and must be recognized 
as such and as performing legitimate 
functions and duties.—In re Camp¬ 
bell County Hardware Co., D.O.Tenn., 
15 F.2d 78, 81. 

66i IjCy.—Porter’s Adm'r v. Dulin 
Oil Co.. 46 S.W.2d 495, 242 Ky. 
34. 

"One may be a de facto officer 
though he is ineligible to hold the 
office."—State v. Kylmanen, 231 N. 
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dence,*^ failure to own stock,®* or ownership in a 
competing business,®* or by reason of irregularity 
in his election,^® or of his failure to qualify, as re¬ 
quired, by taking an oath of offioe^i or filing a writ¬ 
ten acceptance of the trustJ* Conversely, a person 
is not a de facto officer or director where he is not 
holding office under some appearance of color of 
right,^® or where he is not in actual possession of 
the office,or where he is not exercising the func¬ 
tions and performing the duties thereof generally as 
distinguished from the single instance in which his 
authority is questioned^® One whose election is 
wholly void and not merely irregular, and in whose 
official acts there has been no acquiescence, is not 
a dc facto officer ;7® but a person is to all intents 
and purposes a de facto officer where, although he 
has not been formally elected as an officer, he acts 
as such pursuant to agreement.^^ 

Although he is not registered as an agent under 
a Blue Sky Law, a person who in fact acts as the 


representative of the corporation and is authorized 
and recogpiized as such, is a de facto agent in re¬ 
spect of dealings with innocent third persons.^* 

Absence of de jure office. While there is author¬ 
ity for the holding that there can be no de facto 
officer where, for want of the office, there can be 
no de jure one,^* it has been held that the mere ex¬ 
istence of the powep to create a given de jure office, 
although not exercised, affords a basis for the cre¬ 
ation of a de facto officer for such office.®® Simi¬ 
larly, the absence of a de jure office does not pre¬ 
vent one from being a director de facto where, al¬ 
though proceedings by the stockholders to increase 
or reduce the number of directors are irregular or 
the election has been held before the change be¬ 
came effective, he was elected on the basis of a valid 
change in number®! and his official acts have been 
acquiesced in by the stockholders.®^ 

Holding over. Directors and officers who hold 


W. 197. 198, 180 Minn. 486. citing Cor- 
pas Jorls. 

Eligibility generally see supra fi 726. 

67. Ariz—Copper Belle Min. Co. v. 

Costello. 100 r. 807, 12 Ariz. 318. 
I’a.—Delaware, etc., Canal Co. v. 
rennaylvania Coal Co., 21 Pa. 131. 

Cal —McKeehan v. Paolflc Fi¬ 
nance Corporation, 8 P.2d 213, 120 
Cal.App. 578. 

Mass.—Tufts V. Waltham Auto Bub 
Co., 173 N.E. 637. 273 Mass. 390— 
l^azenby v. Henderson, 135 NE 
302. 241 Mass. 177. 

Mieh.—In re Andrews, 252 N.W, 482. 

2G5 Mich. 661. 

14a C J. p 80 note 23, 

69. Minn —State v. Kylmanen, 231 
N.W. 197. 180 Minn. 486. 

TO. Cal.—Consumers’ Salt Co. v. 
Ulgglns, 282 P. 954. 208 Cal. 537— 
Guaranty Loan Co. v. Fontanel, 190 
P. 177, 183 Cal. 1—Storrs v. Bi*!- 
mont Gold Min. & Mill Co., 76 P. 
2d 197, 24 Cal.App.2d 551. 

La.—St. Bernard TraPI>ers’ Ass'n v. 

Michel, no So. 617, 162 La. 366. 
Mass.—Lazenby v. Henderson. 136 
N.E. 802. 241 Mass. 177. 

Mont.—Godfrey L. Cabot, Inc., v. 
Gas Products Co., 19 P.2d 878, 93 
Mont. 497. 

N.Y.—In re Election of Directors of 
Hammon Light & Power Co., 228 
N.Y.S. 70. 131 Misc. 747 
Vfl.—A. I. M. I’ereolnting Corpora¬ 
tion V. Ferrodine Chemical Corpo¬ 
ration. 124 S.E. 442, 139 Va. 366. 
14a C.J. p 80 note 21. 

Election or appointment generally 
SCO supra S8 715-725. 
aisotloa of mors than proper aom- 
her 

Where stockholders of private cor¬ 


poration elect more directors than 
there are places to fill, all are de 
facto ofHoers.—MeWhirter v. Wash¬ 
ington Royalties Co.. 152 A. 220, 222. 
17 Del.Ch. 243, citing Corpus Juris. 

■lection to fill vaoauoj 

One elected director to succeed di¬ 
rector orally resigning at previous 
meeting of board and immediately 
commencing discharge of duties was 
de facto director at time of subse¬ 
quent meeting.—Clark v. Oceano 
Bench Resort Co., 289 P. 946, 106 
Cal.App. 674. 

71. Me.—Simpson v. Garland, 76 Me. 
203. 

Or.—Doehler v. Lansdon, 298 P. 200, 
135 Or. 687. 

Qualifleation generally see supra 8 
728. 

72. Wash.—^Young v. Schcnck. 116 
P. 588. 64 Wash. 90. 

73. U S.—In re Campbell County 
Hardware Co., U.S.D.O.Tenn., 16 F. 
2d 78. 

14a C.J. P 80 note 26. 

■videuce held iusuffloient to es¬ 
tablish that former stockholder was 
officer de facto at time of causing en- 
i try to be made on corporate books.— 
Long Beach Brick Co. v. De Dodson. 

I 285 r. 382, 104 Cal App. 99. 

174- U.S.—In re Campbell County 
I Hardware Co., D.C.Tenn., 15 F.2d 

78. 

14a C.J. p 80 note 27. 

■epudiutlon of oAoe 

A person is not a director de facto 
where he does not accept the office, 
exercise its functions, or hold him¬ 
self out as being such director, and 
ffnally repudiates it.—Rozecrans Gold 
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Min. Co. V. Morey^ 63 P. 585, 111 Cal. 
114. 

75. Tex.—Rutherford v. Watson, 
Civ.App., 62 SW.2d 85, 90, error 
refused. 

14a C.J. p 80 note 28. 

‘*To constitute one a de facto offi¬ 
cer he must hold office under some 
degree of notoriety or color of title, 
and the mere assumption of title to 
office on one occasion cannot clothe 
persons with the title of de facto 
officers,”—Rutherford v. Watson, su¬ 
pra. 

76. Tex.—Franco-Texan Land Co. v. 
Laigle, 69 Tex 339—Exline-Rel- 
mers Co. v. Lone Star L. Ins. Co., 
Civ. App., 171 S.W. 1060. 

77. Minn.—Welker v. Anheuser- 
Busch Brewing Assoc., 114 N.W. 
745, 103 Minn. 189. 

78. Mich.—^De Hoop v. Peninsular L, 
Ins. Co., 159 N.W. 600, 193 Mich. 
380. 

79. Cal.—Chandler v. Hart. 119 P. 
516, 161 Cal. 405, Ann.Cas.l913B 
1094. 

Del.—MoWhirter v. Washington 
Royalties Co., 152 A. 220, 17 Del. 
Ch. 243. 

80. Ala.—Ex parte Kramer. 77 So. 
353, 201 Ala. 69. reversing Kramer 
V. State, 75 So. 185, 16 Ala.App 40. 

81. Del.—MeWhirter v. Washington 
Royalties Co., 152 A. 220. 17 Del. 
Ch. 243. 

88. Cal.—Chandler v. Hart. 119 P. 
516, 161 Cal. 405, Ann.Cas.l913B 
1094. 

N.Y.—Lewis v. Matthews, 146 N.Y.S. 

424, 161 App.Dlv. 107, 

14a C.J. p 81 note 32. 
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over after the expiration of their elective terms 
have been treated as at least^S de facto officers.®^ 

Judicial determination. A person is a director dc 
facto where he is holding under a decree which is 
subsequently reversed,or under a statute which is 
subsequently declared unconstitutional.^® Even 
where he has been judicially declared not to be en¬ 
titled to the office he has been held a director dc 


facto, at least until the vacancy is filled,®’^ where he 
continues in possession of the office and exercises 
the functions thereof;®® but there is contrary au¬ 
thority to the effect that, where it is judicially de¬ 
termined that a particular person has no rightful ti¬ 
tle to an office, his color of authority notoriously 
ceases and he is not a de facto officer®® regardless 
of whether or not anyone else has been inducted in¬ 
to the office.®® 


B. AUTHORITY AND FUNCTIONS 

1. In General 


§ 741. General Statement 

The officers of a private corporation do not have a 
franchise in their offices; they are agents and represen¬ 
tatives of the corporation. 

The officers of a private corporation have no 
franchise in their offices; they are merely repre¬ 
sentatives or agents of the corporation.®! Their 
unauthorized acts are not binding on the corpora¬ 
tion in the absence of ratification or estoppel,as 
is shown in detail and in various connections infra 
§§ 993-1087. Ministerial officers generally derive 


their authority, expressly or by implication, from 
the board of directors,®® including their authority to 
represent the corporation in dealings with third per¬ 
sons considered infra §§ 1000, 100*7; and a statute 
requiring that the corporation shall have certain 
ministerial officers as a part of its organization will 
be construed to invest such officers with discretion¬ 
ary powers.®^ 

An officer of a corporation is not, by virtue of his 
office, an employee of a corporation.®® 


2. Of Directors 


§ 742. In General 

A board of directors Is the governing body of the 
corporation and, subject to certain restrictions, may 
exercise all powers vested in the corporation. The 


powers of the board are not In general delegated powers 
except in a limited sense. 

A board of directors or trustees is the governing 
body of the corporation.®® The board is vested 


83. N y.—Russian Reinsurance Co. 
V. Stoddard. 207 N.Y.S. 574, 21J 
App.Div. 132. reversed on other 
grounds 147 NK 703. 240 N.T. 140. 
reargument denied 148 N.E. 757, 
240 N.Y. 682. 

Or.— Doehler v. Lansdon, 298 P. 200, 
1.35 Or. 687. 

Holding over generally see supra § 
734. 

84. Cal.—Kinard v. Ward. 130 P. 
1104, 21 Cal.App 92. 

14a C.J. p 81 note 36. 

85. NY—Lovett v. German Re¬ 
formed Church, 12 Barb. 67— 
Kbaugh V. German Reformed 
Church, 3 E.D.Smith 60. 

88. Ind.—Bradford v. Frankfort, 
etc., K. Co., 40 N.K. 741, 41 N.E. 
819, 142 Jnd. 383. 

87- TJ.S.—Anglo-Californian Bank v. 
Mahoney Min. Co.. C.C.Cal., 1 F. 
Cas.No.392, 5 Sawy 255, affirmed 
104 U.S. 192, 26 LEd. 707. 

Trial of title to corporate office see 
supra 8 725. 

88. Pa.—Richards v. Farmers’, etc.. 
Inst. 26 A. 210, 164 Po. 449, 36 
Am.S.H. 848. 


Bsmoval by directors 

(1) Onicer.s removed by the board, 
hut permitted to conduct the nlTalrs 
of the corporation during the period 
of the ensuing litigation over the 
corporate management, held de facto 
officers.—American Concrete X’nits 
Co V. National Stone-Tile f'orpora- 
lion. 1 P2d 1084, 115 Cal.App. 501. 

(2) Removal generally see supra 9 
738. 

89. Minn —State v. Kylmnnen, 233 
N.W. 262, 181 Minn. 281. 

90. N.Y.—Rochester, etc., R. Co. v. 
Clarke Nut. Bank, 60 Barb 234. 

91. Ind.—Leader Pub. Co. v. Grant 
Trust, etc., Co., 108 N.E 121, 182 
Ind. 651. 

Va.—Burr v. McDonald, 3 Gratt. 216, 
44 Va. 215. 

Powers of offleere of corporation 

are distinct and derived from the 
corporation itself.—Anderson-Tully 
Co. V. Glllett Lumber Co., 244 S.W. 
26. 165 Ark. 224. 

98. Minn.—Mississippi, etc.. Boom 
Co. v. Prince, 24 N.W. 361, 34 Minn. 
79. 

SSL Mo.—Federal Land Bank of St. 

80 


Louis v. Brc».vs, App. 122 S \V 2d 
35, tran.sfern‘d 116 S.W 2d 6 

Va.—Ta>lor v. Sutherlin-Mende To¬ 
bacco Co.. 60 S E. 132. 107 Va. 787. 

94b Pa—Brindley v. V’alkir, 70 A 
694, 221 I’a. 2S7, 23 L R A ,N.S., 
1293. 

95. Md.—Shriver v. Carlin & Fulton 
Co., 141 A. 434. 155 Md. 51, 58 A 
LR. 767. 

98. Cal.—Pierce v. Hill, 7 P.2d 201, 
119 Cal.App. 742. 

Oil.—Henderson l^umber Co. v Chat¬ 
ham Bank & Trust C«)., 12r> S.E 
867, 33 Ga.App. 196, citing Corpus 
Juris. 

Ky.—Ken tucky-Penn.sy Ivan in Oil & 
Gas Corporation v. Clark, 57 S.W. 
2d 65. 247 Ky. 438. 

Mo—Federal Land Bank of St. Lou¬ 
is v. Bross, App., 122 S \V.2d 35, 
transferred 116 S.W.2d 6. 

Mont.—Cobb v. Lee, 260 P. 722, 80 
Mont. 328. 

Pa.—Locust Club v. Einstein, Super., 
195 A. 432, 433. citing Corpus Ju¬ 
ris. 

14a C.J. p 81 note 49. 
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with the management of the ordinary corporate af¬ 
fairs® ^ and the management, control, and use of the 
property of the corporation.®® 

The exercise of the powers of the corpora¬ 
tion is ordinarily and primarily committed to the 
directors,®® and, subject to such restrictions as arc 
imiK)sed by constitution, statute, charter, or by-laws. 


they may exercise all of the powers which the cor¬ 
poration possesses.^ While the view has been taken 
that they are not the corporation itself ,2 according 
to some cases they may be said actually to consti¬ 
tute the corporation in respect of the control which 
they exercise over corporate affairs,® and for pur¬ 
poses of dealing with others, as shown infra § 1000. 


97. Cal.—Bailey v. Guaranty LiquI- 
datinir Corporation, 60 P.2d 57D. 16 
ral.App.2d 401. 

Ga.—Henderson Lumber Co. v. Chat¬ 
ham Hank & Trust Co., 125 R.IC. 
S67. 33 Ga.App. 196, cltinf? Corpus 
Juris. 

Iowa.—Srhulle v. Ideal Food Prod¬ 
ucts Co, 226 N.W. 174, 208 Iowa 
767. 

Mich—Union Trust Co. v. Parker, 
232 NW. 360, 251 Mich. 630. 

Mont —Hanrahan v. Andersen, 90 1*. 
2d 49t. 

N.Y —In re Lcvontall, 271 N.Y.S 49.3, 
241 App Div. 277—Harris v. Har- 
n.s. 241 N.Y.S. 474, 137 Mlsc 73. 
Tex—Adams v. Farmers Gin Co, 
CivApp. 114 .S.W 2d 583—Arlitt v. 
Seaboard Bank & Trust Co., Civ. 
App. 31 S.W.2d 488 
14a C.I. p 81 note 50 
Who may represent corporation and 
their powers ftenerully see infra S§ 
909 1006. 

ITuder Xndiana law, the board of 
corporate directors i.s the manager of 
a corporation—Grifhn v Smith. C C. 
A Ind . 101 F 2d 34S. 

Active operation 

Tlie fun( lion of the dire<‘lors is to 
manaf?e the affairs of the corpora¬ 
tion in active operation—Wanii.i- 
inaker v. Kdi.sto Nal Bunk of Or- 
aiiKcburj?, C C A S C., 62 F 2d 696. 

Belatlon to offleers, ajents, and em¬ 
ployees 

(1) It 1 .S within the power and 
duly of the board of directors to fix 
the duties of the officers and aRcnls. 
—Hall V Woods. 156 N.E. 258, 325 
Ill. 114 

(2) Subject to employment agrree- 
ment, employer of corporation is un¬ 
der direction and control of direc¬ 
tors.—Weltz V Preston, 174 A. 429, 
113 N.J.Law 271. 

Sxpenses 

Directtirs make allowance for cx- 
pense.s of corporation —Jones v. Van 
Ileusen Charles Co., 246 N.Y.S. 204. 
230 App.Div 691. 

Statutory provlsioiis 

(1) Statutes in some Jurisdiction.^ 
provide for the management of the 
business or affairs of the corporation 
by the directors. 

Cal.—An^elus Securities Corporation 

V. Ball. 67 l».2d 152, 20 Cal.App. 
423. 

Mont.—Cobh v. Lee, 260 P. 722. 80 
Mont. 328. 

10 C.J.S.-6 


N.J.—Shonnard v. Elevator Supplies 
Co., 161 A. 684, 111 N.J.Eq. 94. 

N.Y—McQuade v. Stoneham, 189 N 
E. 234, 263 N.Y. 323, reversing: 262 
N.YS. 966, 238 App.Div. 827, af¬ 
firming 256 N.Y.S. 431. 142 Mlsc. 
842, and reargrument denied 263 N. 
Y.S. 948, 239 App.Div. 778, reargu- 
raent denied 191 N.E. 514, 264 N 
Y. 460 

Ohio.—Mitchell V. Bookwalter Wheel 
Co.. 4 Ohio N P..N S , 609. 

Okl —Sumner Coal-Mining Co v. 

Pleasant, 259 P. 1055, 127 Okl 174. 
Tex—Duncan v. l*onlon. Civ.App.. 
102 S.W.2d 517. 

WIs.—Fleischer v. Pelton Steel Co. 
198 N.W 444, 183 Wis. 151. 

(2) Where it is pro\ided by the 
statute, under which a corporation is 
organized, that the business thereof 
shall be managed by its directors, 
the provisions must be construed to 
vest in them full authority to act for 
the corporation in all ordinary mat¬ 
ters within the scope «)f its powers. 
—Wohlford V. Citizens’ Bldg , etc, j 
As.so< . 40 N E. 694, 140 Ind. 662, 29 
L.n.A. 177. 

(3) At c<unmon law the i>ower to 
have a board of directors w’lis inher¬ 
ent in the corporation. The statute 
of Missouri requiring the business 
and property of a corporation to be 
managed and controlled by directors 
IS but an affirmance of the common 
law pow’cr—Jones v Williams, 39 S 

W. 4S6. 40 S.W. 353, 139 Mo 1, 61 
Am S K. 436, 37 L.U A. 682. 

Charter provlsiou that untiPa cer¬ 
tain date the stockholders shall ha\e 
no right to vote or to participate in 
the control or managemt'nt of the 
corporatKin or its affairs, but such 
control and management shall be 
vested solely in the directors therein 
na’med, who shall have power to do 
anv act which the stockholders 
might do in the absence of such pro- 
vKsion, is valid.—Union Trust Co. of 
Maryland v. Carter, C.C Vn, 139 F 
717. 

98. 111.—Hall V. Woods, 156 N.E. 

25S. 325 Ill. 114. 

Mo—Orafeman Dairy Co. v. North¬ 
western Hank. 236 S.W. 435. 290 
Mo. 311. 

N.V.—McQuade v. Stoneham, 189 N 
E. 234. 263 N.V. 323, reversing 262 
N.Y.S. 966, 238 App.Div. 827. af¬ 
firming 256 N.Y.S, 431, 142 Misc. 
842, and reargument denied 263 N. 
Y.S. 948, 239 App.Div. 778, reargu- 
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ment denied 191 N.K. 614, 264 N.T. 
460—Harris v. Hams, 241 N.Y.S, 
474, 137 Mlsc. 73. 

Statutes 

Statutes in some jurisdictions pro¬ 
vide for the <-ontrol of corporate 
property by the directors.—Sumner 
Coal-Mining Co. v. Pleasant, 259 P. 
1055. 127 Okl. 174. 

Incidental mattere 

The board of directors and not the 
stockholders controls the conduct of 
a corporation’s business and controls 
the corporation’s property with ref¬ 
erence to all matters within and In¬ 
cidental to such business—Hanrahan 
V. Andersen, Mcmt.. 90 P.2d 494 

99. Mont—Alley v. Butte & West¬ 
ern Mining Co.. 251 P. 517, 77 
Mont. 477 

Utah.—Elggren v. Woolley, 228 P. 

906, 64 Utah 183. 

14a C.J. p 82 note 51. 

Statutes 

Statutes in some junsdiclions pro¬ 
vide for the e.\erf‘ise of the corpo¬ 
rate i>ow<‘rs by tht directors—Sum¬ 
ner Coal-Mming Co v. Pleassant, 269 
P. 1055, 1‘'7 Okl. 174 
Extending operations into another 
state 

In the absence of statutory or 
other restraint, it is within the scope 
of the power of directors to extend 
the business of the toiporalion into 
anolhtr state— Lewis \ American 
Sav . etc. Assoc. 73 N W. 793. 98 
Wis 203. 39 L R.A. 559. 

Absence of by-laws 

In iib.seme of corporation’s adop¬ 
tion of b>-ln\\H, authority to per¬ 
form arts which may be controlled 
by by-laws is vt sted in board of di¬ 
rectors.—Canal Oil Co. v National 
Oil Co. 66 P.2d 197, 19 Cal.App.2d 
524. 

Source of authority * 

Acta of directors, chosen accord¬ 
ing to governing statute and by-law', 
were not illegal on ground that they 
acquired authority by Mriue of in¬ 
valid voting trust—Buchhaltcr v. 
Myers, 276 1’ 972. 85 Colo. 419 

X. W.Va —Bcrkeh*y County Court v. 
Martinsburg & Potomac Turnpike 
Co, 115 S.K. 448. 92 W Va 246. 

14a C.J. p 82 note 62 
8. N.H.—Gtllis V Bailey. 21 N.H. 

149. 

3. Mo.—Federal Land Bank of St. 
Louis V. Bross, App, 122 S.W.2di 
36, transferred 116 S.W.2d 6. 
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While powers of directors have been regarded as 
delegated powers,^ according to some cases, the 
powers of the board of directors are, in a very im¬ 
portant sense, original and undclegated,® and di¬ 
rectors do not exercise delegated authority in the 
same sense as other agents for purposes of dealing 
with others, as shown infra § 1000; the stockhold¬ 
ers do not confer, nor can they revoke, those pow¬ 
ers,® and they are derivative only in the sense of be¬ 
ing received from the state in the act of incorpora- 
tion.7 

Obviously directors cannot exercise powers which 
the corporation does not possess,® nor is their ac¬ 
tion valid when inconsistent with valid by-laws.® 
Neither can they perform constituent acts, that is, 
acts which involve fundamental changes in the con¬ 
stitution of the corporation, and which can be done 
only by the members or stockholders as constituting 
the corporation.^® 

A director is not a public officer he is an offi¬ 


cer of the corporation, but distinguished from the 
general officers such as president, secretary, and 
treasurer.12 

The directors represent the artificial entity known 
as the corporation,^® as well as the stockholders.^® 
They are generally regarded as agents,^® not in the 
sense that they derive all their power by delegation 
from the principal^® or that they are under the im¬ 
mediate control of the stockholders,nor in the 
sense of being mere employees,i® but in the sense 
that they are a part of an elected body of officers 
constituting the executive agents of the corpora- 
tion.i® 

A director acquires no additional authority to act 
for the corporation because he owns*a majority of 
the corporate stock.®® 

In various aspects and in detail, questions as to 
the rights, duties, and liabilities of directors as to 
the corporation and stockholders are considered in¬ 
fra §§ 761-836, and questions as to the power of 


4 . N.H.—Gillls V. Bailey, 21 N.H. 

149. 

Bb U.S.—In re Lone Star Shipbuild- 
Injp Co.. C.C.A.N.Y.. 6 P.2d 192. 
N.Y.—Peabody v. Interborough Rap¬ 
id Transit Co., 202 N.Y.S. 287, 121 
Misc. 647, modified on other 

grounds 209 N.Y.S. 380, 212 App. 
Dlv. 502. 

14a C.J. p 82 note 65. 

Delegation of authority by directors 
see Infra 8 758. 

6. U.S.—In re Lone Star Shipbuild¬ 
ing Co., CCA.N.Y.. 6 F.2d 192. 

N.Y.—Peabody v. Interborough Rap¬ 
id Transit Co., 202 N.Y.S. 287. 121 
Misc. 647, modified on other 

grounds 209 N.Y.S. 380, 212 Aj)p. 
Dlv. 602. 

14a C.J. p 82 note 56. 

7. N.Y.—Peabody v. Interborough 
Rapid Transit Co., supra. 

14a C.J. p 82 note 57. 

8b N.Y.—People v. Knapp, 99 N.E. 
841, 206 N.Y. 373, Ann.Cas.l914B 
243, affirming 132 N.Y.S. 747, 147 
App.Div. 436. 

14a C.J. p 82 note 58. 

Omanot inorease or dsoreass cor¬ 
porate powers.—National Lock Co. v. 
Hogland, C.C A.I11., 101 F.2d 676. 
AsssBsmaiLt of aoiiassessable stock 
Corporation trustees have no au¬ 
thority beyond management of or¬ 
dinary corporate affairs, and, since 
the corporation cannot assess stock, 
certified as nonassessable, to pay 
corporation’s debts, the trustees pos¬ 
sess no such power.—Moore v. Los 
Lugos Gold Mines, 21 P.2d 253. 172 
Wash. 670. 

Action tosfors oomplstloa of organL- 
sation 

It has been held that resolutions 


of directors authorizing a lease of 
the corporation’s property, where 
such resolutions have never been 
drawn in question by the board, are 
valid, although they preceded the 
completion of the organization by fil¬ 
ing the articles of association with 
the proper state officer.—Pond v. 
Vermont Val. R. Co.. C.C.Vt., 19 F. 
Cas.No.11.264. 

9. Kan.—Hoffman v. Farmers’ Co¬ 
op. Shipping Assoc., 97 P. 440, 78 
Kan. 561. 

Va.—Stevens v. Davison, 18 Gratt. 

819, 69 Va. 819, 98 Am.D. 692. 
lOL Va.—Commonwealth v. Rich¬ 
mond, etc., R. Co., 69 S.E. 1070, 111 
Va. 611. 

14a C.J. p 82 note 60. 

11. Mass.—^Apsey v. Chattel Loan 
Co., 103 N.E. 899, 216 Mass. 364. 

14a C.J. p 83 note 61. 

12. Ill.—Laughlin v. Geer, 121 111. 
App. 634. 

13. Mo.—Jones v. Williams, 39 S.W. 
486, 40 S.W. 353, 139 Mo. 1, 61 Am. 
S.R. 436, 37 LR.A. 682. 

14a C.J. p 83 note 64. 

14L U.S.—Post V. Buck’s Stove & 
Range Co., Mo.. 200 F. 918, 119 C. 
C.A. 214, 43 L.R.A.,N.S., 498. 

14a C.J. p 83 note 65. 

15. U.S—Baltimore & O. R. Co. v. 

Foar, C.C.AInd., 84 F.3d 67. 

Ky.—C'addy Oil Co. v. Sommer. 218 
S.W. 288. 186 Ky. 843. 

Va.—Marcuse v. Broad-Grace Arcade 
Corporation, 180 S E. 327, 164 Va. 
553, 101 A.L.R. 217. 

Wyo.—Nicholson v. Klngery, 261 P. 

122, 37 Wyo. 299. 

14a C.J. p 83 note 66. 

Directors as trustees see infra | 761. 
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16l N.Y.—Hoyt v. Thompson, 19 N. 
Y. 207, error dismissed 1 Black, 

U. S., 518, 17 L.Kd. 65. 

Utah.—Leavitt v. Oxford, etc.. Sil¬ 
ver Min. Co.. 1 P. 366, 3 Utah 265 

17. N.Y.—Continental Securities Co. 

V. Belmont. 99 N E. 138, 206 N.Y. 

7, 51 L.R.A..N.S., 112, Ann.Cas. 

1914A 777, affirming 134 N.Y S. 635. 
160 App.Div. 298, affirming 133 N. 
Y.S. 560, 75 Misc. 234. 

14a C.J. p 83 note 68. 

But the view has been expressed 
that directors are simply agents se¬ 
lected by the stockholders, and that, 
being mere agents, they can exercise 
no powers except those conferred by 
by-laws instituted by the stockhold¬ 
ers.—Kramer v. State, 76 So. 186, 16 
Ala.App. 40, reversed on other 
grounds 77 So. 353, 201 Ala. 59. 

18. Md.—Shriver v. Carlin & Ful¬ 
ton Co.. 141 A. 434, 155 Md. 51, 58 
A.L.R. 767. 

14 C.J. p 83 note 69. 

19. N.Y—Manson v. Curtis, 119 N 
E. 659, 223 N.Y. 31.3, Ann.Cas.l918E 
247—T^eople v. Powell, 94 N.E. 634, 
201 N.Y. 194. 

80. N.J.—Clement v. Young-McShea 
Amusement Co., 67 A. 82, 70 N.J. 
Eq. 677, 118 Am.S.R 747, revers¬ 
ing 60 A. 419, 69 N.J Eq. 347. 

But it has been held that, where 
two persons were the sole owners 
of the corporate stock, they occu¬ 
pied substantially the relation of 
partners and were not limited in con¬ 
trol by a board of direclor.s which 
must necessarily be composed of 
dummies.—Curney v. I’enn Realty 
Co., 159 N.Y.S. 273, 174 App.Div. 86. 
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directors to bind the corporation in dealings with 
third persons, infra §§ 993-1087. Questions as to 
the power of directors to accept amendment of 
charter arc considered supra § 81, to declare divi¬ 
dends, supra § 464, to dissolve corporation, infra § 
1645, to increase or reduce capital stock, supra § 
268, to make or amend by-laws, supra §§ 186, 188, 
and to order calls and assessments, supra § 353. 


§ 743. Discretion and Control Thereof 

within the limits of their authority directors or trus¬ 
tees possess full discretionary power which may not 
in general be interfered with In the absence of abuse. 

Within the limits of their authority directors or 
trustees possess full discretionary powcr,2i and in 
the honest and reasonable exercise of such power 
they are not subject to control by the stockholdcrs22 
or by the courts23 at the instance of a stockhokl- 


21. K-J.—Shonnard v. Elevator Sup¬ 
plies Co.. 161 A. 684. Ill N.J.Eq. 
94—Hamilton v. United Laundries 
Corporation. 161 A. 347, 111 N.J.Eq. 
78—fSlevator Supplies Co. v. 

Wylde, 150 A. 347. 106 N.J.Eq. 163 
—Bentley v. Colfi'ate, 163 A. 98. 10 
N.J.Miac. 1222. 

14a C.J. p 83 note 73. 

Tr&trammslsd discretion 

(1) The view has been expressed 
that stockholders and the state have 
a right to insist that directors who 
are given powers by statute or by 
certincfLte of incorporation shall use 
untrammcled dI.mTelion in the exer- 
ci.*«e of such powers. 

Mich.—Nnhikinn v. Mattingly. 251 N. 

W. 421. 265 Mich. 128. 

N.J.—Mad.sen v. Burns Bros., 155 A. 

28. 108 N.J.Eq. 276. 

N.Y.—Peabody v. Interhorough Rap¬ 
id Transit Co. 202 N.Y.S. 287, 121 
Miso 647, modified on other 
grounds 209 N.Y.S. 380, 212 App. 
Div. 502. 

(2) Board of directors in the field 
wherein it is governing body is su¬ 
preme within limits of honest admin¬ 
istration and boundaries of discre¬ 
tion.—Johnson v. Bradley Knitting 
Co., 280 N.W. 688, 228 Wls. 566, 117 
A.L.K. 1276. 

(3) Directors could not be bound 
in the exercise of their discretion 
and best Judgment by an agreement 
for arbitration contained in a writ¬ 
ten agreement between incorpora¬ 
tors.—In ro Allied Fruit & Extract 
Co.. 276 N.Y.S. 163. 243 App.Div. 52. 

(4) In genernl it is not legal to 
impose on a director the obligation 
to cast his vote contrary to his own 
beliefs—In re New York Title & 
Mortgage Co.. 282 N.Y.S. 598, 166 
Miso. 667. 

Business policy 

(1) In general it Is the duty and 
right of the board of directors to 
formulate and direct the business 
policy of the corporation. 

Conn.—Carter v. Spring Perch Co.. 

165 A. 832. 113 Conn. 636. 

Wls.—Fleischer v. Pelfon Steel Co., 
198 N.W. 444, 183 Wls. 161. 

(2) Whether or not an act within 
the authority of directors is sound 
from a business viewpoint la ex¬ 
clusively for the board of directors 
in the absence of fraud or breach of 


trust.—General Inv. Co. v. Bethlehem 
Steel Corp.. D.C.N.J., 248 F. 303. 

14a C.J. p 83 note 73 [al. 

(3) Within the limits of their au¬ 
thority, it is within discretion of 
corporate directors as to how in¬ 
creased working capital shall be 
raised.—Thurmond v. Paragon Col¬ 
liery Co.. 95 S.K. 816. 82 W.Va. 49. 

(4) Amount to be expended and 
kind of advertising for sale of cor¬ 
porate property are matters largely 
within discretion of directors.—State 
ex inf. Gentry v. Long-Bell Lumber 
Co., 12 S.W.2d 64, 321 Mo. 461. 

(5) No resolution of former board 
of directors, ordering that company’s 
future purchases should be made ex¬ 
clusively from one source, is binding 
on subsequent board in absence of 
contractual obligation.—Bowman v. 
Gum. Inc., 193 A. 271. 327 Pa. 403. 

8isa of hotel within implied pow¬ 
er of lumber manufacturing corpo¬ 
ration was determinable by good- 
fuith Judgment of corporate direc¬ 
tors.—State ex inf. Gentry v. Long- 
Bell Lumber Co., 12 S.W.2d 64, 321 
Mo. 461. 

SlBo of town sito authorized by ex¬ 
press language of charter to lumber 
manufacturing corporation was for 
business Judgment and discretion of 
corporate directors.—State ex inf 
Gentry v. Long-Bell Lumber Co., su¬ 
pra. 

Vnusual moans used 

Managers of corporations are not 
limited to use of means usual or 
necessary to objects contemplated by 
organization of corporation, but, 
where not restricted by law, may 
choose means convenient and adapt¬ 
ed to such end, although neither us¬ 
ual means, nor absolutely necessary 
for purpose Intended.—Freeman v. 
River Farms Co. of California. 55 P. 
2d 199, 5 Cal.2d 431. 

Whore oTorwhelmiBy majority of 

shareholders approved business plan 
submitted by directors, and it did 
not appear that proposed plan was 
without legal authority, meager num¬ 
ber of dissentients should not be per¬ 
mitted to defeat plan.—Mad.sen v. 
Burns Bros., 155 A. 28, 108 N.J.Eq. 
275. 

Nulllfloatlon of resolutions 

The creation by resolution of cor- 
I poration’s board of directors of a 
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permanent surplus fund for plant 
and plant equipment and as a safety 
fund was a question of policy in the 
discretion of the board and could be 
nullified by formal action of the 
board at any time.—National Lock 
Co. V. Hogland, C.C.A.I11., 101 F.2d 
576. 

88. Colo.—Templeman v. Grant. 227 
V. 555, 75 Colo. 519. 

Mont.—Pioneer Minerals Corporation 
V. Larabie Bros. Bankers, 43 P.2d 
884, 99 Mont. 358. 

N.Y.—Manson v. Curtis. 119 N.E. 
559, 223 N.Y. 313, Ann Ca8.1918E 
247, 

14a C.J. p 83 note 74. 

Sstoppel of stockholder 

Stockholder, by accepting stock In 
ordinary corporation, submits, with¬ 
in charter limits, to guidance of cor¬ 
porate affairs through directors.— 
Stone \. Holly Hill Fruit Products, 
C.C.A.Fla.. 66 F.2d 553. 

83. US.-—Ashman v Miller, C.C A 

Mich., 101 F2d 85~United Milk 
Products Corporation v. Lovell, C. 

C A.Ohio. 75 F.2d 923, certiorari 
denied Lovell v. United Milk T»rod- 
ucts Corporation, 55 S.Ct. 831, two 
cases. 295 U.S. 751. 79 L Kd 1696 
—Rogers v. Guaranty Trust Co. of 
New York, C.C.A.N.Y.. 60 F.2d 114. 
affirming. D.C., 60 F.2d 106, certio¬ 
rari granted 53 S.Ct. 80. 287 US. 
686, 77 L.Kd. 512, reversed on other 
grounds 53 S.Ct. 295, 288 U.S. 123. 
77 L.Ed. 662, 89 A.L.R. 720—Ven- 
ner v. Southern Puc. Co.. C.C.A.N. 
Y.. 279 F. 832, 844, certiorari de¬ 
nied 42 S.Ct. 461, 258 U.S. 628, 66 
L.Ed. 799, citing Corpus JTnrls. 

Cal.—Clark v. Oceano Beach Resort 
Co., 289 P. 946, 106 Cal.App. 674— 
Fornascri v. Cosmosart Realty & 
Building Corporation, 274 P. 597, 
96 Cal.App. 549. 

Del.—Davis v. Louisville Gas & Elec- ’ 
trie Co., 142 A. 664. 16 Del Ch. 167. 
Fla.—Orlando Orange Groves Co. v. 

Hale. 161 So. 284. 119 Fla. 159. 

CSa.—Winter v. Southern Securltle.s 
Co.. 118 S.E. 214, 155 Ga. 590. 

Ill.—Hall v. Woods, 156 N E. 258, 325 
HI. 114. 

Kan.—National Reserve Life Ins. Co, 
V. Moore. 219 P. 261. 114 Kan. 456. 

Ky.—Carter v. Louisville Ry. Co. 36 
S.W.2d 836, 238 Ky. 42. 

Mass.—Spiegel v. Beacon Participa¬ 
tions. 8 N.E.2d 895, 
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er.24 However, by-laws of a corporation some¬ 
times confer on stockholders the right to control the 
action of the directors and, where a by-law lim¬ 
its the power of an officer of the corporation, an 
act by such officer in excess of his authority may 
constitute ground for judicial interference, even 
though the act involves an exercise of the officer’s 
.discretion.26 Where a statute limits the discretion¬ 
ary power of directors, an act by them which goes 
beyond the limit imposed, while in itself an exer¬ 
cise of their discretionary power, involves a viola¬ 
tion of statute, and on this ground the court may 

interfere.27 

As to relief in equity in respect of acts of direc¬ 
tors, a distinction has been recognized between acts 
in excess of the powers of the directors and in 
breach of their trust, and acts which are within 
their powers and which merely involve an exer¬ 
cise of the discretion committed to them; and the 
rule is that in the absence of usurpation, of fraud, 
or of gross negligence, courts of equity will not in¬ 
terfere at the suit of a dissatisfied minority of 
stockholders, merely to overrule and control the dis¬ 
cretion of the directors on questions of corporate 
management, policy, or business. ]n the absence 
of any action by the stockholders to control the di¬ 


rectors, the courts will not interfere at the instance 
of the minority stockholders with the acts of the di¬ 
rectors, which arc within the scope of their powers 
and are not fraudulent or in breach of trust.^® 
In a suit in which both directors and the corpora¬ 
tion were defendants, the court recognized the right 
of stockholders to obtain relief in equity against 
directors individually in respect of breaches of trust 
by the directors, but denied the jurisdiction of equi¬ 
ty to grant relief to stockholders against the cor¬ 
poration as such in respect of action of directors, 
taken in good faith, which constituted a violation of 
its charter.-'*® Questions as to actions by stockhold¬ 
ers against directors are considered in certain as¬ 
pects, infra §§ 820-833, and as to judicial supervi¬ 
sion of corporate affairs generally, infra § 984. 

The directors are presumed to represent the will 
of the majority stockholders and the remedy of 
stockholders dissatisfied with the internal manage¬ 
ment of corporate affairs ordinarily is to elect a 
new board of directors.32 

§ 744. Meetings 

In general a board of directors may exercise its 
powers only as a body at a meeting duly assembled 
and conducted, as shown infra §§ 745-748. 


Mi<'h.—Barrows v. J. N". Fauver Co„ 
274 NW. 325, 280 Mich. 653—Wag¬ 
ner Electric Corporation v. Hydrau¬ 
lic Ilrnkc Co., 257 N.W. 884, 269 
Mich. 560. 

Minn—Mortgage Land Inv. Co. v. 
McMalns, 215 N.W. 192, 172 Minn. 
110 . 

Jf.J.—Ilelfman v. American Light & 
Traction Co.. 187 A. 540. 121 N.J. 
Eq. 1—Acc Bus Transp. Co v. 
South Hudson County Boulevard 
Bus Owners’ Ass’n. 177 A. .360, 118 
N.J.Eq. 31, affirmed 180 A. 835, 119 
N.J.Eq. 37—Hamilton v. United 
Laundries Corporation. 161 A. 347, 
111 N.J.Eq 78—Madsen v. Burns 
Bros., 155 A. 28. 108 N.J.Eq. 275— 
Auburn Hutton Works v. Perryman 
Electric Co., 154 A. 1. 107 N.J.Eq. 
554—Kelly v. Kelly-Springfleld Tire 
Co., 162 A. 166, 106 N J.Eq. 646— 
General Inv. Co. v. American Hide 
& Leather Co., 127 A. 529. 97 N.J. 
Eq. 214. affirmed 129 A 244, 98 N. 
J.Eq. 326—Slorrs v. James Butler 
Grocery Co., 124 A. 504, 96 N.J. 
Eq. 359—Farmers’ Loan & Trust 
Co. v. Hewitt, 118 A. 267, 94 N.J.Eq. 
66, affirmed 118 A. 926. 94 N.J.Eq. 
187. 

N.Y.—People ex rel. Western Union 
Telegraph Co. v. Public Service 
Commission of New York, Second 
Dlst., 183 N.Y.S. 669, 192 App.Dlv. 
748, reversed on other grounds 129 
N.E. 220, 230 N.Y. 95, 12 A.L.R. 
960, amendment of remittitur de¬ 


nied 130 N.E. 933, 230 N.Y. 657— 
Runcie v. Bankers Trust Co., 6 N. 
Y.S.2d 623. 

Pa.—Bowman v Gum, Inc., 193 A. 
271. 327 Pa. 403—Barnc.s Founda¬ 
tion v. Keely, 171 A. 267, 314 Pa. 
112, affirming 164 A. 117, 108 Pa. 
Super. 203. 

Tex.—Conrick v. Hou.ston Civic Opera 
Ass’n. Civ.App, 99 S.W 2d 382— 
Jewell v. SaI-0-I>ent Laboratories, 
Civ App., 69 S.W.2d 544, error re¬ 
fused. 

Wis.—Fleischer v. Pelton Steel Co., 
198 N.W. 444. 183 Wis. 151. 

14a C.J. p 84 note 75. 

An honest mistake of business 
Judgment on part of directors of a 
corporation is not revlewable by 
courts —Karasik v. Pacific Eastern 
Corporation, Del.Ch., 180 A. 604. 
anforoement of canse of action 
Whether a corporation should seek 
to enforce a cause of action for dam¬ 
ages in the courts is ordinarily a 
matter of internal management and 
is left to directors’ discretion in ab¬ 
sence of instruction by vote of stock¬ 
holders, and courts seldom interfere 
to control such discretion except 
where directors are guilty of miscon¬ 
duct equivalent to breach of trust, 
or where they stand in a dual rela¬ 
tion preventing an unprejudiced ex¬ 
ercise of Judgment.—Koral v. Savory, 
Inc., 11 N.E.2d 883, 276 N.Y. 215. 

Mi N.J.—Shonnard v. Elevator Sup- 
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pll«‘« Co., 161 A. 6S4. in N J.Rq. 94 
—Madsen v. Burns Bros., 155 A. 28. 
108 NJ.Eq. 275. 

14a C J. p 84 note 76. 

25. NH.—Kidd V. New Hampshire 
Tract. Co.. 66 A. 127, 74 NH 160. 
14a C.J. p 84 note 83. 

28. Pa—I>e Forest v. North\v«*st 
Townslte Co., 88 A 293, 241 Pa. 78. 

14a C.J. p 340 note 55. 

27. N.J.—Siegman v. Electric Ve¬ 
hicle Co„ 65 A 910, 72 N.J Eq. 403. 
affirmed 66 A. 1134, 72 N.J.Eq. 435. 
281 Ala —Tuscaloosa Mfg. Co. v. 
Cox. 68 Ala. 71. 

Tex.—Jewell v. Sal-0-I>cnt Labora¬ 
tories, Inc., CIvApp. 69 S.W.2d 
544, 546, citing Oorpna Juris. 

14a C.J. p 84 notes 77. 78 

29. Ohio.—Sims v. Brooklyn St. R. 
Co. 37 Ohio St 656. 

30. R.T.—Hodges v. New England 
Screw Co., 1 R.I. 312, 53 Am.D 
624. 

14a C.J. p 84 note 77. 

31. Ohio.—Sims v. Brooklyn St. R. 
Co., 37 Ohio St. 556. 

32. U.S—McMullen v. Ritchie, C.C. 
Ohio, 64 F. 253, modified on other 
grounds 79 F. 622, 25 C.C.A. 60. 

N.Y.—Van Campen v. Olean General 
Hospital, 205 N.Y.S. 564, 210 App. 
Dlv. 204, affirmed 147 N.E. 219, 239 
N.Y. 615. 

Tex.—Adams v. Farmers Qin Co., 
Clv.App., 114 S.W.2d 688. 
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§ 745. ——• Necessity and Legality in Gen¬ 
eral 

Subject to certain qualiflcatlone and llmltatlona, ae a 
neneral rule directors must act as a board at meetings 
duly assembled. 

According: to the general rule, usually recognized, 
the directors possess authority to act only as a 


board^^ at a regularly assembled meeting the in¬ 
dividual and separate action or assent of directors 
does not bind the board or corporation,^5 ^or is it 
the act of the board or of the corporation.^® There 
are, however, exceptions to these rules in some ju¬ 
risdictions at least,and the rule is compatible with 
the conclusion that a single director may, with the 


33. U.S.—^U. S. V. Int erstate R. Co., 

D. C.Va., 14 F.2d 328. 

Kan.—Jordan v. Austin Securities 
Co.. 51 r.2d 38. 61. 142 Kan. 631. 
quoting Corpus Juris. 

Ky.—Kentucky-Pennsylvanla Oil & 
Gas Corporation v. Clark, 67 S. 
W.2d 65, 247 Ky. 438—Caddy Oil 
Co V. Sommer, 218 S.W. 288, 186 
Ky. 84,3. 

Mont.—Rai.sh v. Orchard Canal Co., 
218 P. 665, 67 Mont. 140. 

Va.—Starring v. Kemp, 188 S.B. 174, 
167 Va. 429. rehearing denied 190 
SE. 163, 167 Va. 429—Honaker v. 
New River, H. & W. R. Co., 82 S. 

E. 727. 116 Va. 662. 

14a C.J p 84 note 86. 

Powsr to maasgs 

The power and authority to man¬ 
age afTairs of corporation is vested 
In directors as a board and not as 
individuals. 

Cal,—Scott V. I^oa Angeles Mountain 
Park <"o., 267 P. 914, 92 Cal.App. 
258. 

N J.—Audenried v. East Coast Mill¬ 
ing Co., 59 A. 577, 68 N.J.Eq. 460, 
N.Y.—Knapp v. Rochester Dog Pro¬ 
tective Ass’n, 267 N.Y.S. 356, 235 
App Div. 436. 

Mdeacs as to how dlrsotors would 
havs voted 

In view of rule that the board of 
directors of corporation should act as 
board, in action again.st electric tom- 
pany for broach of contract to fur¬ 
nish electric service, testimony ot 
two directors that they would have 
voted m favor of making extension 
if it had been submitted to board of 
directors was not admissible to show 
what would have been done w'lth un- 
authorixed contract of its general 
manager, had it been submitted to 
board of directors—^W*^ichlta Falls 
Electric Co. v. Huey, TcxCiv.App., 
246 S.W. 692. 

84. Iowa.—Sargent &. Co. v. Heggen, 
190 N.W. 506. 195 Iowa 361. 

Kan.—Jordan v. Austin Securities 
Co, 51 P.2d 38. 51. 142 Kan. 631. 
quoting Corpus Juris. 

Ky. —Kozy Theater Co. v. Love, 231 
S.W. 240. 191 Ky. 595. 

N..T.—Bahr v. Grr, 141 A. 752, 102 
N.J.Kq. 566—Mofffatt v. Niemilz, 
139 A. 798, 102 N.J.Eq. 112. 

N.Y.—Hauben v. Morris. 291 N.Y.S. 
96. 161 Misc. 174. 

Or.—Kelly v. Gnlioway, 68 P.2d 474, 
166 Or. 301, denying rehearing 66 
P.2d 272, 156 Or. 301—Vawter v. 


Rogue River Valley Canning Co., i 
262 P. 851, 124 Or. 94. 

Pa.—Dubbs v. Kramer, 153 A. 733. 
302 Pa. 455. 

Tex.—Superior Brewing Co. v. Cur¬ 
tis, Clv.App., 116 S.W.2d 853, 856, ! 
citing Corpus Juris. 

W.Va.—Lawrence v. Montgomery Gas 
Co., 106 S.E. 890. 88 W.Va. 352. 
14a C.J. p 84 note 85. 

Mauagamant 

(1) Management of corporate af¬ 
fairs IS committed by law to direc¬ 
tors assembled In board meeting.— 
Knopf V. Alma Park, 147 A. 590, lO.'S 
N.J.Eq. 299. affirmed 152 A. D19, 107 
N.JEq. 140. 

(2) Property and concerns of cerr- 
poration are under management and 
control of directors of corporation 
when assembled in legal meeting.— 
Nichol.son v. Kingery, 261 P. 122, 37 
Wyo. 299. 

Btatuta imposing dutias or coufarring 
powars 

It seems that under statute impos¬ 
ing duties, or conferring powers, on 
"directors.'* directors may not act 
in a capacity other than as members 
of board at meeting duly assembled 
—Mecleary v. John S. Mecleary, Inc, 
119 A 557, 13 Del.Ch 329. 

Binding corporation 

In general, in order to hind the 
corporation, directors must act as a 
board at a meeting duly assembled. 
U.S.— IT. S. V. Interstate R. Co., D. 

CW.Va. 14 F.2d 328. 

Ohio.—Schott & Sons v Security Mu¬ 
tual l^ife Ins. Co., 7 Ohio N P.,N.S., 
648, affirmed 11 Ohio Cir Ct..N.S.. 
401, 20 Ohio Cir.Dce. 656, affirmed 
94 N.E. 1114, 83 Ohio St. 507, 

Tex.—City of Floydada v. Gilliam, 
Civ.App 111 S.W.2d 761. 

Utah.—.Tack.son v. Bonneville Irr. 

Disl.. 243 P. 107, 66 Utah 404. 

14a C J. p Si note 85. 

Usual functions 

For performance of their usual 
fund ions, board of directors must 
act as body at meeting.—Western 
Battery & Supply Co. \. Hnzelett 
Storage Battery Co.. C C.A Mo.. 61 
P2d 220, reversing, DC., Ilazelett 
Storage Battery Co. v. Western Bat¬ 
tery & Supply Co., 62 F.2d 659, and 
certiorari denied 53 SCt. 399, 288 U. 
S. 608, 77 L.Ed. 982. 

35. Kan.—Jordan v. Austin Securi¬ 
ties Co., 61 P.2d 38. 61, 142 Kan. 

I 631, quoting Corpus Juris. 

I N.Y.—Knapp v. Rochester Dog Pro- 
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tectlve A8B'n, 2B7 N.T.S. 356, 286 
App.Dlv. 436. 

N C.—Everett v. Staton, 134 S.E. 
492, 192 N.C. 216. 

Ohio—Schott & Sons v. Security Mu¬ 
tual Life Ins. Co., 7 Ohio N.P.,N. 

5.. 548, affirmed 11 Ohio Cir.Ci.,N. 

5., 401, 20 Ohio Clr.Dec. 656, affirm¬ 
ed 94 N.E. 1114, 83 Ohio St. 607. 

14a C J. p 84 note 85. 

Majority 

A majority of board of directors of 
corporation, acting separately and 
not collectively at meeting, cannot 
bind corporation by executory con¬ 
tract.—Gerard v. Empire Square 
Realty Co., 187 N.Y.S. 306, 195 App. 
Div. 244. 

Bess than majority 

Two of a board of five or six di¬ 
rectors, acting in pais, cannot bind 
corporation.—In re Boggs-Ricc Co., 
DC.Va., 4 P.Supp. 431, 441. citing 
Corpus Juris. 

Majority stockholder 

A director who is majority stock¬ 
holder cannot act so as to bind cor¬ 
poration—Jordan v. Austin Securi¬ 
ties Co., 51 P.2d .38, 51, 142 Kan. 631, 
quoting Corpus Juris—14a C.J. p 85 
note 86. 

3^ Iowa.—Sargent & Co. v. Heggen. 

190 N.W. 606. 195 Iowa 361. 

14a CJ p 84 note 85. 

Majority 

It IS not opinion of majority of 
board of directors acting as individ¬ 
uals that constitutes act of corpora¬ 
tion, but view and vote of majorUy 
in meeting assembled.—Nicholson v. 
Kingery, 261 P. 122. 37 Wyo. 299. 

37. Ky.—Kozy Theater Co. v. Love, 
231 S.W. 249, 191 K.v. 595. 

Va—Moore v. .^tna Casualty & 
Surety Co., 155 N.E 707, 155 Va. 
556. 

Directors owning all stock 

(1) Fact that there was no meet¬ 
ing does not invalidate transaction 
where directors own all stock.—Vaw¬ 
ter V. Rogue River Valley Canning 
Co., 262 r. 861, 124 Or. 94. 

(2) An executory contract may be 
binding on corporation where all di¬ 
rectors who own all .stock concur or 
agree separately and not as body.— 
Gerard v. Empire Square Realty Co.. 
187 N.Y.S. 306, 195 App Div. 244. 
All directors present 

Where all directors are present 
'when contract is agreed on, corpo¬ 
ration cannot deny contract merely 
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knowledge of the board of directors, and independ¬ 
ently of his duties as director, act as agent of the 
corporation, so that it will be bound by his acts in 
the course of the business conducted by him.^® 
Furthermore, it has been stated broadly that the ac¬ 
tion of a majority of the directors, acting separate¬ 
ly, which is within the scope of their powers as 
directors, binds the corporation.^^ Questions as to 
representation of a corporation by officers and 
agents are considered in certain aspects and in 
detail infra §§ 993-1087. 

It has been held or recognized that all the stock¬ 
holders may waive the necessity for a meeting of 
a board of directors,^® but a contrary view has been 
taken.*i 

Rules as to special meetings and as to the validity 
of action taken may be rendered inapplicable by cus¬ 
tom or usage to the contrary on the part of the di¬ 
rectors.^ 2 So, some courts recognize the effective¬ 
ness, at least in Ihc absence of a law or by-law re¬ 


stricting the directors to a different mode, of acts 
done or consent given by the directors separately 
according to custom, usage, or long practice.^^ 

According to some cases, there is no special for¬ 
mality to be observed in order to constitute a meet¬ 
ing of the board of directors of a corporation,^^ and 
it is sufficient if all the members are present and 
participate in the meeting and proceedings.^® The 
view has been taken, however, that the mere acci¬ 
dental assembling of a majority of persons who are 
directors of a corporation docs not constitute a legal 
board,^® that a casual meeting of directors cannot 
be converted into a board meeting over the protest 
of one member,^^ and that directors present at an 
informal meeting held at a place not connected with 
the corporation, without notice, and in the absence 
of some directors, may not in general perform a 
valid corporate act.^® Questions as to the necessity 
of formal vote or resolution are considered infra §§ 
748, 1008. 


because not made at legal meeting 
of directors.—Thompson v. M. K. & 
T. Oil Co.. 42 P.2d 374. 6 Cal.App.2d 
117. 

ICftJozity of dlraoton 

Separate assent of majority of di¬ 
rectors may be sufficient under cer¬ 
tain ciroumstances.—Scott v. Superi¬ 
or sunset Oil Co., 77 P. 817, 144 Cal. 
140—14a C.J. p 84 note 85. 
Xatlflcation of contract transferring 
assets 

Where statute provided that au¬ 
thorization for transfer of all cor¬ 
porate assets may be given by vote 
of two thirds of board of directors 
under certain circumstances, the fact 
that directors, in acting under such 
statute, did not adopt resolution rat¬ 
ifying, approving, and confirming 
agreement entered into by president 
and manager of corporation, at for¬ 
mal meeting, but signed such reso¬ 
lution at their homes, or offices, did 
not affect legality of resolution.— 
Daly V. Opelousas Ins. Agency, 168 
So. 631, 181 La. 89. 

By-law 

A provision of by-laws of corpo¬ 
ration that any document or resolu¬ 
tion, if signed by three fourths of 
trustees, will be as binding on cor¬ 
poration as though passed at meet¬ 
ing of trustees has been given effect, 
regardless of disagreement between 
trustees who act and another trus¬ 
tee, in upholding the right of three 
fourths of trustees to move for sub¬ 
stitution of attorneys and dismissal 
of appeal.—City of Los Angeles v. 
Stono, Cal., 82 P.2d 989—Colburn 
Biological Institute v. Shaffer, Cal., 
82 P.2d 938. 

3& N.Y.—Ehret v. George Hingler 

Co., 129 N.Y.S. 661, 144 App.Div. 


480, appeal dismissed 98 N.E. 1102, 
204 N.Y. 638. 

14a C.J. p 85 note 87. 

39. Vt.—Buckley v. Jennings. 114 
A. 40, 95 Vt. 205—^Poot v. Rutland 
& W. R. Co., 32 Vt. 633. 

40. Ark.—Merchants*, etc.. Bank v 
Harris Lumber Co., 146 S.W, 608, 
103 Ark. 283, Ann.Cas.l914B 713— 
Winer v, Blytheville Bank, 117 S. 
W. 232, 89 Ark. 435, 131 Am.S.R. 
102 . 

14a C.J. p 85 note 88. 

41. N.J.—^Audenried v. East Coast 
Milling Co., 59 A. 577, 68 N.J.Eq. 
450. 

14a C.J. p 86 note 89. 

42. Pa.—McCay v. Luzerne St Carbon 
County Motor Transit Co., 189 A. 
772, 126 Pa.Super. 217. 

43. Colo.—Holy Cross Gold Min. & 
Mill Co. V. Goodwin, 223 P. 58. 69. 
74 Colo. 532, citing Ck>rpiui Juris 
—Longmont Supply Ditch Co. v. 
Coffman. 19 P. 508, 11 Colo. 651. 

Ky.—Kozy Theater Co. v. Love, 231 
S.W. 249, 191 Ky. 696. 

14a C.J. p 86 note 91. 

Contract 

Corporation was bound by contract 
signed by its president and secretary, 
who constituted majority of board 
of directors, notwithstanding failure 
of board as such to act thereon, in 
view of .custom of corporation to act 
through directors Individually.—Holy 
Cross Gold Min. & Mill Co. v. Good¬ 
win, 223 P. 68. 74 Colo. 632. 

44. Ark.—^Merchants*, etc., Bank v. 
Harris Lumber Co., 146 SW. 608, 
103 Ark. 283, Ann.Ca8.1914B 713. 

R.I.—Baker v. Smith, 102 A. 721, 41 
RI. 17. 

14a C.J. p 86 note 93, 
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Aoquiesosnos 

A formal meeting of directors Is 
not necessary where their usual 
course of business is to act infor¬ 
mally, and this is especJally true 
where director who complains of 
lack of a formal meeting had ac¬ 
quiesced in procedure and could not 
himself have acted on matter under 
consideration.—Kahn v. ('•oloiiftil Fuel 
Corporation, App.Div., 198 N.Y.S. 596 
Custom 

Act of officers, under authority giv¬ 
en at an Informal meeting of only 
part of directors, held in accordance 
with long-established custom, was 
valid and binding.—Forre.st City Box 
Co. V. Barney, C.C.A.Ark., 14 F.2d 
690. 

Fraotiool and Xsgal offset of action 

The view has been taken that re¬ 
sult of action by directors on behalf 
of corporation does not depend on 
degree of formality observed, but on 
practical and legal effect of action 
taken.—Gorrill v. Greenlees, ISO P. 
798, 104 Kan. 693. 

45. Ark.—Merchants', etc.. Bank v. 
Harris Lumber Co., 146 S.W. 608, 
103 Ark. 283, Ann.Cas.1914B 713. 
Wis.—First Trust Co. v. Miller, 161 
N.W. 813, 160 Wis. 336. 

Presence of all members as dispens¬ 
ing with notice see infra % 747. 

48. Ohio.—Remelin v. Bumiller, 16 
Ohio N.P.,N.S., 22. 

14a C.J. p 86 note 96. 

47. Mo.—Trendley v. Illinois Tract 
Co., 146 S.W. 1, 241 Mo. 73—State 
V. Manhattan Rubber Mfg. Co., 
50 S.W. 321, 149 Mo. 181. 

48. Iowa.—Sargent Sc Co. v. Heggen. 
190 N.W. 606, 195 Iowa 361. 
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Irregularities in convening a meeting of directors 
may be cured by acquiescence or ratification,^^ and 
a director, who is present at, and participates in, a 
meeting may be estopped to deny the legality of 
such meeting*® So, illegality or irregularity in a 
directors' meeting cannot be set up to defeat the 
rights of innocent third persons.*^ Questions as to 
estoppel and ratification in respect of representa¬ 
tion of a corporation by its officers and agents are 
considered in certain aspects infra §§ 1010-1023. 

In the absence of proof to the contrary, pre¬ 
sumptions in favor of the legality of the meeting 
will be indulged.*^ Presumptions as to notice are 
considered infra § 747, and as to quorum, infra § 
749. 

'Meetings may be either regular, special, or ad¬ 
journed.** 

§ 746. -Time and Place 

a. Time 

b. Place 

a. Time 

A meeting commenced at an hour eubeequent to 
that duly fixed therefor la not neceasarlly invalid or ir¬ 
regular. A director who attende, and particlpatee In, 
auch a meeting may be eatopped to question Its legality. 

The fact that a meeting commenced at an hour 
subsequent to that duly fixed therefor docs not nec¬ 
essarily affect the validity or regularity of the 
meeting.*'* In such case, it may be presumed, in 
the absence of evidence to the contrary, that the 


meeting was held as soon as a quorum had as¬ 
sembled.** A director who is present at, and par¬ 
ticipates in, a meeting of directors may be estopped 
to deny the legality of meeting on the ground that 
it was held at hour other than that prescribed by 
controlling resolution of board.** 

Action taken at a directors' meeting held on the 
same day as, and at a time following, a meeting of 
stockholders at which all directors were elected is 
not necessarily subject to attack by a stockholder 
where by-laws provide for such a directors' meeting 
and the stockholder had notice of such meeting.*^ 

b. Place 

SubBtantlal compliance with requirement! aa to the 
place of meeting! of director! la aufflcient. In the ab- 
aence of controlling requirement! to the contrary, di¬ 
rector! may aelect the place and, aubject to certain limi¬ 
tation!, may meet outalde the atate In which the corpo¬ 
ration waa incorporated. 

It is sometimes provided by statute, charter, or 
by-law that the meetings of the directors shall be 
held at the office of the corporation.** A substan¬ 
tial compliance with such requirement is sufficient,** 
and a requirement which, by its terms, applies only 
to regular meetings does not prevent the holding of 
special meetings at another place.** Where the 
record is silent in this respect, it will be presumed 
that the meeting was held at the place prescribed.*^ 

In the absence of such provision, the directors 
may select the place of meeting and are not bound 
to meet at the principal office of the corporation.** 
However, such office is a proper place for holding 


49. Fla.-—Redstone v. Redstone 
Lumber & Supply Co., 133 So. 882. 
101 Fla. 226. 

50. WVa—State v. Brast, 127 S.E. 

507, 98 596. 

51. N.C.—Morris v. Y. & B. Corpo¬ 
ration, 163 S.R. 327. 332, 198 N C. 
705, quoting 3 Fletcher’s Cyc.Corp. 
§ 1894, pp 3081, 3082. 

62. Cal.—./Etna Indemn. Co. v. Alta- 
dena Min, etc., Inv. Co., 104 P. 
470. 11 Cal.App. 166. 

Iowa.—^Hardin v. Iowa R.. etc., Co.. 
4,3 N.W. 643, 78 Iowa 726. 6 L.R.A. 
62. 

63. Kan.—Gorrlll v. Greenlees, 180 
P. 798, 104 Kan. 693. 

14a C.J. p 86 note 92. 

BaaineM considered at adjonmed 
meeting 

(1) Where majority of board of di¬ 
rectors of oorporotion met pursuant 
to regular call and notice for meet¬ 
ing of t>oard and adjourned to subse¬ 
quent time, the* board at the subse¬ 
quent time could transact any busi¬ 
ness proper for board to transact at 
regularly called meeting.—Seal of 


Gold Min. Co. v. Slater, 120 P. 15. 
161 Cal. 621. 

(2) However, business 'which was 
not and could not have been trans¬ 
acted before original meeting can¬ 
not bo transacted at adjourned meet¬ 
ing unless all directors are present. 
—^National City Bank v. Johnston, 
65 P. 383, 133 Cal. 185. 

64. One director absent 

In upholding validity of meeting 
convened at hour subsequent to that 
fixed, the court emphasized the fact 
that there was no showing that only 
director who was absent appeared at 
time fixed for meeting and failed to 
remain because of lack of quorum.— 
Whitcomb v. Gianninl, 184 P. 887. 43 
Cal.App. 229. 

55. Cal.—^Whitcomb v. Gianninl, su¬ 
pra. 

66. W.Va.—State v. Brast, 127 S.E. 
607, 98 W.Vr. 696. 

67. U.S.—Starrett Corporation v. 
Fifth Ave. & Twenty-Ninth St 
Corporation, D.C.N.Y., 1 F.Supp. 
868 . 

66 . IIL—^Ashley Wire Co. v. Illinois 
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Steel Co.. 45 N.E. 410, 164 III. 149, 
56 Am.S.R. 187, affirming 60 Ill. 
App. 179. 

Offlos or principal place of bnsinoss 

Meeting of directors of corporation 
at its offlee, as provided by by-laws, 
rather than principal place of busi¬ 
ness, as provided by articles of incor¬ 
poration, was suflicient for creation 
of bonded indebtedness, under Civ. 
Code S 819, providing that meetings 
of directors must be held at its of¬ 
fice or principal place of business.— 
Moreno Mut. Irr. Co. v. Jordan, 239 
P. 716, 197 Cal. 69. 

59. Cal.—Seal of Gold Min. Co. v. 

Slater, 120 P. 15, 161 Cal. 621. 

14a C.J. p 86 note 99. 
ea III.—Ashley Wire Co. v. Illinois 
Steel Co., 45 N.E 410, 164 Ill. 149, 
56 Am.S.R. 187, affirming 60 111 
App. 179. 

61. Vt—McDaniels v. Flower Brook 
Mfg. Co.. 23 Vt. 274. 

63. U.S.—Corbett v. Woodward, C.C. 

Or., 6 P.Cas.No.3,223, 5 Sawy. 403. 
Tex.—Hackler v. International Trav¬ 
elers' Assoc., Civ.App., 165 S.W. 44. 
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the meeting: ;®3 and the office of the president or 
secretary will be presumed to be a proper place 
when the corporation has no other regular place of 
business.®^ If the charter fails to designate the 
place of the chief office of the corporation, and no 
place has been designated by vote of the stockhold¬ 
ers or by resolution of the directors, then the place 
can be implied and established from the acts of the 
stockholders and directors.®^ 

In the absence of charter or statutory provision 
to the contrary, in general a board of directors may 
meet and act outside the limits of the state which 
created the corporation,®® except, according to some 
cases, in respect of strictly corporate acts;®^ and 
statutes in some jurisdictions embody or recognize 
this rule, sometimes with limitations.®® A meeting 
held outside the state of incorporation and action 
taken at such meeting are invalid, however, where 
such meeting is within the prohibitory provision of 
a statute of such state.®® Questions as to meetings 
of stockholders outside the state of incorporation 
in general are considered supra § 541, as to election 
of directors outside the state, supra § 718, and as 
to the election or appointment of ministerial offi¬ 
cers outside the state, supra § 721, 

On the adjournment of a meeting of directors, it 
is not necessary for the board to designate the place 
at which the adjourned meeting will be held where 
the corporation has but one office which is also its 
principal place of business, and the governing stat¬ 
ute provides that meetings of a board of directors 
shall be held at its office or principal place of busi¬ 
ness.'^® The holding of an adjourned meeting at 
the office of the corporation is valid where a statute 
authorizes the holding of meetings at such office, 
and where, at the earlier meeting at which the ad¬ 
journment was taken, the board duly adopted a res¬ 


olution changing the office of the corporation to the 
place at which the adjourned meeting is hcld.^l 

§ 747. - Calling and Notice 

a. In general 

b. Necessity 

c. Sufficiency 

d. Proof 

a. In General 

A meeting of a board of directors should be called 
by the officer duly authorized to make the call. 

A meeting held at the call of an officer other than 
the one authorized to make the call by the control¬ 
ling statute or by-law is in general illegal and of 
no effect.'^2 Some statutory provisions specifying 
the corporate officers who arc authorized to call 
meetings of the board of directors do not apply to 
a corporation which makes provision in that regard 
by by-law.In the absence of any express provi¬ 
sion the president has power to convene the 
board. 

The president of a corporation may not refuse to 
call a meeting of the board of directors because he 
fears that such board will interfere with his control 
and management of corporate affairs in his capacity 
as president, in view of the fact that the manage¬ 
ment of the corporate affairs is vested in the 
board.*^® 

b. Necessity 

In general, notice of a directors’ meeting must be 
given to all directors In order to render the meeting 
legal, and the action taken thereat valid, unless the 
meeting is attended by all directors or failure to give 
notice is otherwise cured. 

Except in a few jurisdictions where the courts 
uphold acts done by the majority of the directors in 


63. U.S.—Frick Co. v. Norfolk, & O. 
V. R Co.. Va., 86 P. 725. 32 C.C.A. 
31. 

64. S.D.—Troy Min. Co. v. White, 
74 N.W. 236, 10 S.D. 476. 42 L.R.A. 
649. 

66 . TJ.S.—Frick Co. v. Norfolk, & O. 
V. R. Co.. Va, 86 P. 726. 32 C.C.A. 
31. 

66 . N.T.—Russian Reinsurance Co. 
v. Stoddard, 207 N.Y.S. 574, 211 
App.Piv. 132, citing: Oorpna Juris, 
reversed on other grounds 147 N.K. 
703. 240 N.T. 149, and reargument 
denied 148 N.E. 757. 240 N.T. 682. 

14a C.J. p 86 note 8. 

67. Nev.—Bassett v. Monte Christo 
Gold, etc., Min. Co.. 16 Nev. 293. 

14a C.J. p 86 note 8. 

66 . Del.—Liippman v. Kehoe Sten¬ 


ograph Co., 102 A. 988, 11 Dcl.Ch. 
412, affirming 98 A. 943. 

14a C.J. p 86 note 8. 

Policy of state 

Stock Corporation Daw S B, pro¬ 
viding that, if directors' meetings 
are to be held only within state, cer¬ 
tificate of incorporation or by-law.s 
must so provide, declares policy of 
state.—-Russian Reinsurance Co. v. 
Stoddard, 207 N.T.S. 674, 211 App. 
Div. 132, reversed on other grounds 
147 N.E. 70.3, 240 N.T. 149, reargu¬ 
ment denied 148 N.E. 757, 240 N.Y. 
682. 

69. La.—^A. Lorenze Co. v. Penn- 
Louisiana Oil & Gas Co., 99 So. 
586, 155 La. 749. 

14a C.J. p 86 note 7. 

Comity 

Such a prohibition has been recog- 

88 


nizod and given effect in other state.9. 
—Union Nat. Bank v. State Nat 
Bank, 55 S.W. 989, 155 Mo. 93, 78 Am. 
S.R. 560. 

70. Cal.—Clark v. Oceano Beach Re¬ 
sort Co., 289 P. 946, 106 Cal App. 
574. 

71. Cal.—Clark v. Oceano Beach Re¬ 
sort Co., supra. 

72. Cal.—Smith v. Dorn, 30 P. 1024, 
96 Cnl. 73. 

14a C.J. p 90 note .39. 

73. Mont.—i40tna Casualty A Surety 
Co. v. American Brewing Co., 208 
P. 921, 63 Mont 474. 

74. Colo.—Union Gold Min. Co. v. 
Rocky Mountain Nat. Bank. 1 Colo. 
531. 

76. La.—State ex rel. Dondinger v. 
J. D. Kerr Gravel Co., 104 So. 60, 
158 La. 324. 
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the absence of, and without notice to, the minori¬ 
ty,*^® it is a rule that it is essential to the legality of 
a directors* meeting and the validity of acts done 
thereat either that all the directors shall be notified 
of the mecting,77 or that all shall be present*^® or 
that the absent directors shall waive notice,*^® or 
that lack of notice shall be waived by the corpora¬ 
tion,®® or that the acts done at the meeting shall be 
ratified by the absent directors®! or at a subsequent 
meeting at which all the directors have legal no¬ 
tice,®- or that the absent director, with full knowl¬ 
edge of this action taken, has not objected and the 
corporation, at a stockholders* meeting, has ratified 
such action.®^ There is authority for the view, 
however, that consent given after the meeting by an 


absent director who had not received notice, look¬ 
ing to ratification, does not validate the action tak¬ 
en.®^ Stockholders by acquiescence in the holding 
of meetings without notice to a particular director 
may be precluded from attacking their validity.®® 
In so far as it requires express notice, the rule 
is especially if not entirely applicable to special 
meetings.®® The time and place of regular meet¬ 
ings are generally fixed by statute, charter, or by¬ 
law and this of itself constitutes notice,®^ but where 
special notice of a regular meeting is specifically re¬ 
quired, it must be given.®® 

Special notice of an adjourned meeting is gener¬ 
ally unnecessary as the fact and record of adjourn¬ 
ment constitute notice;®® but it is essential to the 


76. N.H — ■RdKerly v. Emerson, 23 N. 
H. 555, 55 Am.D. 207. 

Vt.—liuck V. Troy Aqueduct Co.. 66 
A. 285, 76 Vt. 75. 

14n CJ. p 87 note 10. 

77. Minn.—State v. Kylmanen. 231 
K.W. 107. 198, 180 Minn. 486, citinp 
Corpus Juris. 

Nc\ —Sorge v. Sierra Auto Supply 
Co. 218 P. 735. 47 Nev. 217. re¬ 
hearing domed 221 P. 521, 47 Nev. 
217--Clark Healty Co. v. Douglas. 
212 P. 466, 46 Nev. 378. 

14a C J. p S7 note 11. 

78. Minn—State v. K>lmanen, 231 
XW 197. IIW. 180 Minn. 486, citing 
Corpus Juris. 

Nev —Sorge V. Sierra Auto Supply 
<'o. 218 V. 735. 47 Kcv. 217, rehear¬ 
ing denied 221 P. 521. 47 Nev. 217 
14a CJ. p SS note 12. 

Statutory provisions 

Some stalutes have provided in ef¬ 
fort “that when all the directors are 
pri'seiiL at imy meeting, howe\er 
<‘alled or notified, the acts of such 
meeting shiill he as valid aa If legal¬ 
ly called and notiflod. if held viithiii 
Ihi.s SlaK ."—Western Cottage Plano, 
et<*.. Co. V. Hurrows, 144 Ill.App 350, 
364 --1 1a CJ. p SS note 12 [a]. 
Appearance and departure 

Where all ni(ml»er.s appear, failure 
to give notice I.s immaterial and aub- 
aequent departure (»f one director 
does not nullify the action taken by 
those uho remain, where those who 
remain constitute a majority.—Xey 
V Eastern Iowa Tel. Co., 171 N.W. 26. 
185 Iowa 610. 

79. D C —Das Ovas Co. v. Davis, 35 
AppDC. 372, afllrmed 33 S.Ct. 197, 
227 U.S. so, 57 D Ed. 426. 

14a C.J. p 88 note 13. 

Time and snttciency of waiver 

(1) According to some eases, sign¬ 
ing and filing of waiver of noti<*e aft¬ 
er nieeling is sufTlcieiit.—Stafford 
Springs St. H. Co. v. Middle Ui\er 
Mfg Co., 66 A. 775, 80 Conn. 37. 

(2) There is. however, authority to 
the contrary. 


U S.—U. S. V. Interstate R. Co., D C 
Va., 14 P.2d 328. 1 

N.J.—Holcombe v. Trenton White 
City Co., 82 A. 618. 80 N.J Eq. 122, 
affirmed 91 A. 1069, 82 N.J.Eq. 364. 
(3) A signing prior to organiza¬ 
tion of company of blank form of 
waiver which did not at that time 
contain name of company, the date, 
purpose, or any detail necessary to 
make it applicable to meeting or cor¬ 
poration in question, is not sufli<*lent. 
--Dippman v. Kchoc Stenograph Co, 
98 A. 943, 11 Ilel.Ch. 80. 

80. N Y.—Chambers v. Sterling Au¬ 
to. Mfg. Co., Inc., 163 N.Y.S. 574. 

81. Nev.—Defanti v. Allen Clark 
(' 0 ., 198 P 549. 45 Nev. 120. 

14a C.J. p 88 note 15. 

]teaee 

A director of corporation, who was 
not notified of special meeting of 
hoard at which execution of lease by 
corporation w'ns auth*»rized, ratified 
Ii*asc whore, after being notified 
lh<«reoC, he collected rents for nearly 
two years before taking any slop to 
disaffirm lease; such ratification ap¬ 
plied to all terms of lease and enti¬ 
tled tenant to retain possession until 
end of term, and general rule that 
ratification of oral lease void under 
statute of frauds creates only term 
from month to month or from year 
to year, as case may be did not ap¬ 
ply-Clark Ut'ally Co. V. Douglas, 
212 1*. 466, 46 Nev. 378. 

88 . U.S.—Taylor County Ct. v. Bal- 
tiinoie, & O. R. Co., C.C.W.Va., 35 
F. 161. 

83. N.Y.—Doehlcr v. Real Estate 
Board of New York Hldg. Co., 270 
N.YS. 386. 150 Misc. 733. 

84. IT,s.—-IT. S. v. Interstate R. Co.. 
D(\Va., 14 F.2d 328. 

N.J —Holcombe v. Trenton White 
City ('o.. 82 A. 6X8, 80 N.J.Eq. 122. 
affirmed 91 A. 1069. 82 NJ.Eq. 364. 

86. Minn.—Berman v. Minneapolis 

89 


Photo Engraving Co., 174 N.W. 735, 
144 Minn. 146. 

14a C.J. p 88 note 17. 

86. U.S.—Close V. Briet.son Mfg. Co., 
D.C.Neb, 43 F.2d 869, citing Cor¬ 
pus Juris. 

Cal.—Richman v. Bank of Perris, 282 
P. 801. 102 Cal App. 71. 

Iowa.—Sargent & Co. v. Heggen, 190 
N.W. 606, 195 Iowa 361. 

Nov.—Clark Realty Co. v. Douglas. 
212 P. 466, 46 Nev. 378—Defanti v. 
Allen Clark Co., 198 P. 549, 45 Nev. 
120 . 

Pa —McCay v. Luzerne & Carbon 
County Motor Transit Co., 189 A. 
772, 125 Pa.Super. 217. 

14a C.J. p S7 note 11, p 88 note 18. 
Requirement of by-law 

Unless notice be given to each di¬ 
rector of special meeting of board of 
directors ns required by by-laws of 
corporation, meeting is illegal, and 
action taken thereat is not binding.— 
Bruch v. National Guarantee Credit 
Corporation, 116 A. 738, 13 Del.Ch. 
ISO. 

87. Colo.—Gumacr v. Cripple Creek 
Tunnel, etc , Co , 90 P. 81, 40 Colo, 
1, 122 Am.S.R. 1024, 13 Ann.Cas. 
781. 

14a C.J. p 88 note 19. 

88 . Cal.—San Buenaventura Com¬ 
mercial Min., etc., Co. v. Vassault, 
60 Cal. 6.34. 

AppUcatlou of statute 
A statute declaring that, when no 
[ provision is made in by-laws for 
1 regular meetings of directors, special 
notice thereof must be given is ap¬ 
plicable where by-laws name day but 
not hour of day for regular meetings. 
—Lowe v. Los Angeles Suburban Gas 
Co, 141 P. 399. 24 Cal.App. 367. 

89. Cal.—Whitcomb v. Giannini, 184 
P. 887, 43 Cal.App. 229. 

14a C.J. p 88 note 21. 

Vo notice of adjourameut of reg¬ 
ularly called meeting of corporation’s 
directors need be given.—Clark v. 
Oceano Beach Resort Co., 289 P. 946, 
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application of this rule that the original meeting 
shall have been regularly notified and legally held®® 
and that its minutes show the specific time to which 
it is adjourned.®! 

According to some cases, rules as to the necessity 
of notice may be rendered inapplicable by custom or 
usage to the contrary on the part of directors.®^ A 
custom to hold meetings at a certain time and place 
may of itself constitute notice and dispense with the 
necessity of special notice.®® 

The rule requiring notice will be reasonably con¬ 
strued so as to facilitate rather than to prevent the 
efficient carrying on of the company’s business.®^ 
Lack of notice'to each director may be excused in 
a case of emergency calling for immediate action,®® 
or where some of the directors are out of the juris¬ 
diction®® or where an absent director is so antago¬ 
nistic to his codirectors that a notice to him would 
have been, nugatory.®*^ Notice need not be given to 
a director who, although elected, has never accepted 
the office,®® or has abandoned it,®® or has ipso facto 
vacated the office by ceasing to be a stockholder.! 

The absolute right of third persons to attack a 
transaction on the ground that attempted authoriza¬ 
tion was given at a meeting of which absent direc¬ 
tors were not given notice has been denied.® 


e. Snf&cienoy ' 

While, ordinarily, there ehould be etrlct compliance 
with provisions of statutes or of by-laws as to the man¬ 
ner of giving notice, a meeting and action taken thereat 
are not necessarily Illegal and InefTective where there 
has been substantial compliance or informal notice. 
Yhe notice need not, under all circumstances, specify the 
object of the meeting. 

While, according to some cases, provisions in 
statutes or by-laws as to the mode or manner of giv¬ 
ing notice must be strictly observed,® a substantial 
compliance with a by-law as to notice, adopted by 
the directors, has been regarded as sufficient where 
the rights of third persons are involved,^ and the 
right of directors to waive strict compliance with a 
by-law as to notice has been recognized.® An in¬ 
formal call is sufficient in so far as mere notice of 
the meeting is concerned, where all the directors at¬ 
tend in response to the call.® Action taken at a 
meeting of directors called by an oral notice is not 
necessarily invalid.^ The mere fact that the notice 
designates as the place of meeting a place other 
than the only place where the meeting may be held 
legally, does not prevent the holding of a valid 
meeting at such legal place.® 

In the absence of express provision each member 


106 Cal.App. 674—14a C.J. p 88 note 
21 [b], 

90L N.J.—Whitehead v. Hamilton 
Rubber Co.. 27 A. 897, 52 N.J.Eq. 
78. 

81. Cal.—Thompson v. Williams, 18 
P. 153. 76 Cal. 153, 9 Am.S.R. 187. 
14a C.J. p 89 note 23. 

98. U.S.—Forrest City Box Co. v. 
Barney, C.C.A.Ark., 14 F.2d 690. 

Pa.—McCay v. Luzerne & Carbon 
County Motor Transit Co., 189 A. 
772. 125 Pa.Super. 217. 

93. U.S.—^American Exch. Nat. 

Bank v. Spokane Falls First Nat. 
Bank, Wash., 82 F. 961, 27 C.C.A. 
274. 

99. Utah.—Singer v. Salt Lake City 
Copper Mfg. Co.. 53 P. 1024, 17 
Utah 143, 70 Am.S.Ii. 773. 

95. Alaska.—Baker v. Marvel Creek 
Mining Co.. 6 Alaska 348. 

14a C.J. p 89 note 26. 

90. Conn.—Chase v. Tuttle, 12 A. 

874, 55 Conn. 455, 3 Am.S.R. 64. 

Kan.—National Bank of Commerce 
V. Shumway, 80 P. 411, 49 Kan. 
224. 

97. U.S.—In re Kenwood Ice Co., D. 
C.Minn., 189 F. 525, affirmed 204 
F. 577, 123 C.C.A. 103. 

14a C.J. p 89 note 28. 

SOL Minn.—Berman v. Minneapolis 
Photo Engraving Co.. 174 N.W. 735. 
14a C.J. p 89 note 29. i 


Necessity of acceptance of office in 
general see supra § 727, 

99. TT.S.—Dodge v. Kenwood Ice Co., 
Minn., 204 F. 577. 123 C.C.A. 103. 

1. Ky.—Johnson v. York Coal, etc., 
Co.. 206 S.W. 611, 182 Ky. 303. 
Disqualifleation in general see supra 
9 737. 

8. Utah.—Boston Acme Mines De¬ 
velopment Co. V. Clawson, 240 P. 
165. 66 Utah 103. 

14a C.J. p 87 note 10. 

Bale of property 

The fact that absent directors of 
company were not notified of meet¬ 
ing wherein sale of property to sub¬ 
sidiary company was authorized can¬ 
not be availed of by a third person, 
not connected with title of corpora¬ 
tion which sold property, to declare 
such sale void.—Boston Acme Mines 
Development Co. v. Clawson, supra. 

3. Cal—Beatty v. Rianda, 167 P. 

185, 34 Cal.App. 180. 

Pa.—Hebb v. Hebb Coke Drawer Co., 
20 Pa.Dlst. 199, 37 Pa.Co. 364. 

14a C.J. p 89 note 32. 

4b U.S.—Samuel v. Holladay, C.C. 
Kan., 21 P.Cas.No.12,288, Woolw. 
400. 

14a C.J. p 89 note 32. 

5. Okl.—Colcord v. Granzow, 278 P. 
654, 137 Okl. 194. 64 A.L.R. 699. 
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Attendance and participation of ma. 
jority 

By-law requiring written notice of 
meeting was waived where majority 
of company’s directors wore present 
and participated in business of meet¬ 
ing without protest.—Clark v. Mu¬ 
tual Loan & Investment Co., C.C A 
Ark., 88 F.2d 202. 

6. Wash.—Homan v. Fir Products 
Co., 212 P. 240, 123 Wash. 260. 

7. I*a—McCny v. T^iizorne & Carbon 
County Motor Transit Co., 1S9 A 
772, 125 Pa.Super. 217. 

Cnstom 

Whore corporation was organized 
prior to enactment of code requiring 
written notice and it did hot elect 
to continue its existence thereunder, 
and where it had no by-laws govern¬ 
ing matter, a verbal notice of special 
meeting given to all directors ac¬ 
cording to custom adopted and ob¬ 
served by them was sufficient.— 
O’Rourke v. Grand Opera House Co., 
133 P. 965, 47 Mont. 450. 

Bights of third persons 

Lack of written notice to corpo¬ 
ration’s directors of special meeting, 
required by by-laws, did not affect 
validity of corporation's acts or con¬ 
tracts as to third persons.—Colcord 
V. Granzow, 278 P. 664, 137 Okl. 194, 
64 A.L.R. 699. 

8. Cal.—Clark v. Oceano Beach Re¬ 
sort Co., 283 P. 946, 106 Cal.App 
574, 
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must have personal notice® affording him a reason¬ 
ably ample time to attend.^® 

The certificate of incorporation and the by-laws, 
rather than an agreement among the stockholders, 
control the manner of calling meetings of direc- 
tors.il 

When not required by statute, charter, or by-law, 
the notice of a special meeting need not specify the 
object thereof,12 at least where the object is the 
transaction of the ordinary business affairs of the 
corporation,12 but some courts hold the contrary 
where the business to come before the meeting is 
of a most important and exceptional character.!^ 

Directors who attend a meeting arc precluded 
from objecting to defects in the manner of service, 
or the substance of, the notice.i® 

Where a meeting had been rcgitlarly called and 
all the directors had been duly notified, the mere 
fact that a director told another director that he 
would not attend the meeting, and that in conse¬ 
quence thereof the latter director believing that a 
quorum would not be present remained away, did 
not make it fraudulent for a majority of the board 
to meet pursuant to the call and transact proper 
business.^® 

d. Proof 

Proof of notfee ft not In oeneral necessary In order 
to sustain the validity of a resolution adopted at a di¬ 
rectors* meeting; there is a presumption that due and 
sufficient notice was given, and a person who asserts 
the contrary has the burden of proof. 

Where it appears that a meeting of the directors 
was held, proof of notice is not necessary to sustain 
the validity of a resolution adopted,l7 In the ab- 


§ 748 

scnce of proof to the contrary, it will be presumed 
that the meeting was regularly called, and that due 
and sufficient notice thereof was given to each di¬ 
rector and a person who asserts the contrary has 
the burden of proof.l® There is no presumption 
that the meeting was a special one.2® 

§ 748. - Organization and Conduct Gen¬ 

erally 

Provisions In the certificato of Incorporation or by¬ 
laws as to the organization and conduct of directors* 
meetings are ordinarily controlling, and a formal vote 
or resolution Is not necessarily required In order to 
render effective action taken at a meeting. 

Provisions of the certificate of incorporation and 
of the by-laws, rather than an agreement among 
stockholders, as to the conduct of a meeting of di¬ 
rectors are in general controlling,21 and a meeting 
which is organized and conducted in accordance 
with the by-laws is a valid meeting at which corpo¬ 
rate business may be conducted, in the absence of 
any provision of statute or of the articles of in¬ 
corporation creating additional rcquiremcnts.22 A 
provision in the articles of incorporation that a new 
board of directors shall organize within a time spec¬ 
ified after their election has been held to be di¬ 
rectory merely.23 The person presiding over a 
meeting of a board of directors or trustees xQAy act 
as clerk thereof.Where a person has not been 
chosen or elected a director, the mere fact that he 
is a stockholder does not authorize him to partici¬ 
pate in a directors* meeting, or act as president of 
the board.25 

While some cases support the view that corpo¬ 
rate action by the board of directors must be taken 
by means of a resolution duly adopted,25 usually in- 


9. Ark.—Itork Bunk v. Mc¬ 
Carthy. 18 S.W. 7r.9, 55 Ark. 473, 29 
Am S.U. 60. 

14a C.J. p 89 note 38. 

10. IT S.—Hayes v. Canada, A, & P. 
SS. Co.. Mass., 1«1 P. 289, 104 C.C. 
A. 271. 

La.—Hero v. Consumers’ Lumber 
Mfg.. etc., Co.. 48 So. 989, 123 La. 
359. 

Mich.—Covert v. Rogers, 38 Mich. 

.363. 31 Am.R. 319. 

14a C.J. p 89 note 34. 

XI. N.y. —In re Allu-d Prult & Ex¬ 
tract Co., 276 N.Y.S. 158. 243 App. 
I>lv, 52. 

la. Wash.—Homan v. Fir Products 
Co.. 212 P. 240. 123 Wash. 260. 

14a C.J. p 89 note 35. 

Bpsolflo aotios of pnrposo 
No special notice of purpose of 
calling directors* meeting is neces¬ 
sary, particularly as to directors hav¬ 
ing interests adverse to corporation, 
and who have absented themselves 


voluntarily.—In re Lone Star Ship¬ 
building Co.. C.C.A-N.Y.. 6 F.2d 192. 

13. Ill.—Ashley Wire Co. v. Illinois 
Steel Co., 46 N.B. 410, 164 111. 149, 
56 Am.S.R. 187. affirming 60 Ill. 
App. 179. 

14a C.J. p 89 note 36. 

14. Pa,—Mercantile Library Hall Co. 
y. Pittsburgh Library Assoc., 33 A. 
744, 173 Pa. SO. 

IB. I'a.—McCny v. Luzerne & Car¬ 
bon County Motor Transit Co., 189 
A. 772, 126 Pa.Super. 217. 

16. Cnl.—Seal of Cold Min. Co. v. 
Slater, 120 P. 16, 161 Cal. 621. 

17. Cal.—Turner v. Fidelity Loan 
Concern. 83 P. 62, 70, 2 Cal.App. 
122 . 

2& Utah.—Singer v. Salt Lake Cop¬ 
per Mfg. Co., 53 P. 1024, 17 Utah 
143, 70 Anr.S.R. 773. 

14a C.J. p 90 note 42. 

Where quorum are present at meet¬ 
ing of directors, presumption is that 

91 


proper notice was sent to all.—^Wells 

V. Rodgers. 27 N.W. 671, 60 Mich. 

625. 

19. Cal.—Barrel! v. Lake View Land 
Co.. 54 P. 594. 122 Cal. 129. 

14a C.J. p 90 note 43. 

aa Cal.—Barrel! v. Lake View Land 
Co., supra. 

91. N.Y.—In re Allied Fruit & Ex- 
tract Co., 276 N.Y.S. 153. 243 App. 
Div. 62. 

29. Colo.—Templeman v. Grant, 227 
P. 555, 75 Colo. 519. 

93. Utah.—Jones v. Bonanza Min., 
etc., Co.. 91 r. 273, 32 Utah 440. 

94. Wash.—Budd v. Walla Walla 

Printing, etc., Co., 7 P. 896, 2 

Wash.T. 847. 

25. Or.—Benson v. Keller, 60 P. 918, 
37 Or. 120. 

96. N.C.—Everett v. Staton, 134 S.E. 
492, 192 N.C. 216. 
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formal concurrence or assent by the required num¬ 
ber of members of the board of directors, in meet¬ 
ing assembled, constitutes corporate action,27 and a 
formal resolution embodying the action of the board 
of directors is not necessary where the board takes 
action as a body .22 Questions as to the necessity of 
formal vote or resolution by the board of directors 
in conferring authority to represent the corpora¬ 
tion are considered infra § 1008. 

Irregularities in conducting a meeting of directors 
may be cured by acquiescence or ratification.^® 

Questions as to the organization and conduct of 
meetings of stockholders generally are considered 
supra § 545. 

§ 749. -Who May Vote, and Number 

Authorized to Act 

a. In general 

b. Unfilled vacancies 

c. Disqualified members and ineligible 

persons 

d. Ex officio directors 

a. In (General 

All directors are entitled to participate In the meet¬ 


ings of the board, but ft Is not necessary that all mem¬ 
bers should attend and participate In order to render 
action of the board valid. Subject to certain qualifica¬ 
tions, a majority of the directors constitutes a quorum 
and a majority of a quorum may exercise authority 
vested In the beard. 

While it is not competent for a majority of the 
board to prevent from being heard or to exclude 
from its sittings a minority, or even a single mem- 
ber,2® it is not necessary, in order to render action 
of the board binding, that each member should take 
part in its deliberations,3 1 or be present at the meet¬ 
ing,® 2 provided in general there has been due com¬ 
pliance with the rules as to notice stated supra § 
747. An absent director may not be regarded as 
present and voting merely because, during the 
course of the meeting, his approval of certain ac¬ 
tion was obtained by telephone conversation and the 
minutes of the meeting were subsequently signed 
by him.®® 

Subject to rules as to the number necessary to 
constitute a quorum and as to action by a majority 
of a quorum, in general the authority, and the con¬ 
trol of corporate aflfairs, vested in a board of di¬ 
rectors may be exercised by a majority,but not 
by a minority.®** Except as otherwise provided by 
statute, charter, or valid by-law,®® it is a rule, fre- 


87. N'f.—Down v. Ramadell, 249 N. 
y.^. 387, 139 MIbc. 360. 
to contract 

A.ssent to contract need not be 
shown by formal vote —Altavista 
Cotton Mills V. Lane, 112 S.K 637, 
133 Va. 1. 

aa N-Y.—Butts V. Gaylord State 
Bank. 282 N.Y.S. 1, 166 Misc 555— 
Bown V. Ramsdell. 249 N.Y.S. 387. 
139 Misc. 360. 

Written resolatloas 

Actions of board of directors of 
corporation need not be evidenced by 
written resolutions.—First Nat. Bank 
V. Frazier, 22 P.2d 325, 143 Or. 662. 

89. Fla.—Redstone v. Redstone Lum¬ 
ber & Supply Co., 133 So. 882, 101 
Fla. 226. 

30l Iowa.—Herrington v. Liston 
Dist. Tp., 47 Iowa 11. 

Ohio.—State v. Ohio, etc., R. Co., 6 
Ohio CirCt. 412, 3 Ohio Cir.Dec. 
516. 

President and directors appointed 

bjr state under charter provision have 
same right to vote on various Ques¬ 
tions which are to be decided by 
president and directors as have di¬ 
rectors elected by stockholders.—Mc¬ 
Cullough V. Annapolis, etc., K. Co., 4 
Gill. Md.. 58. 

31. Mich.—Ten Kyck v. Pontiac, etc., 
R. Co., 41 N.W. 905, 74 Mich 226, 
16 Am.S.R. 633, 3 L.R.A. 378. 

38. Mich.—Cahill v. Kalamazoo Mut. 


Ins. Co., 2 Dougl. 124, 43 Am D. 457. 
N’.Y.—Story v. Furman, 25 NY. 214. 
Absence of resident director 

Validity of arts of board of direc¬ 
tors was unaffected by facts that one 
director, appointed, apparently, an a 
matter of formality, from state un¬ 
der whose laws corporation was or¬ 
ganized, never attended board meet¬ 
ings, and that he had no knowledge 
of busine.ss or of carrying on there¬ 
of.—Farmers' State Bank of River¬ 
ton V. Haun, 222 P. 45, 30 Wyo. 322, 
rehearing denied 224 P. 866, 31 Wyo. 
201 . 

33. Wyo.—Nicholson v. Kingery, 261 
P. 122, 37 Wyo. 299. 

34. Ga.—Bush v. Bonner, 118 S.E. 
658, 156 Ga. 143. 

14a C.J. p 90 note 52. 

Bale of real property 

Membership Corp.L. f 13, as 
amended by L.1900 c 208, now S 21. 
providing that, where there are not 
less than twenty one directors, a 
vote of a majority is sufnclent to 
authorize a sale of real property, be¬ 
ing of more limited application, con¬ 
trols as to such a corporation and 
not Gen.Corp.L. § 71, now S 60, for¬ 
merly Code Civ.Proc. | 3391, requir¬ 
ing a petition for a sale to state that 
at least two thirds of the directors 
have voted for such sale—Applica¬ 
tion of Diocesan Auxiliary to ('’athe- 
dral of St. John the Divine, 197 N.Y. 
S. 750, 119 Misc. 610. 
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35. Ga—Bush v Btmner, 118 S E. 
658, 156 Ga. 143. 

Iowa.—Sargent & Co. v. Heggen, 190 
N.W. 506, 195 Iowa 361. 

Va.—Crump v. Bronson, l!»l S E 663, 
168 Va 627—Starring v. Kemp. 188 
S.E. 174, 167 Va 429, rehearing de¬ 
nied 190 SE 163, 167 Vn. 429. 

14a C.J. p 90 note 52 
Single officer and director, where 
board properly consi.sts of three 
member.s, may not function as board 
of directors after election of other 
directors ha.*? been adjudged \old.—In 
re Election of Directors of Tlammon 
Light & Power Co, 228 N.Y.S. 70, 131 
Misc. 747. 

36. Colo—Gumacr v. Cripple Creek 
Tunnel, etc, Co, 90 P. 81, 40 Colo. 
1, 122 Am.S.a 1024, 13 Ann.Caa. 
781. 

14a C.J. p 90 note 67. 

▼olidlty of by-law or articles 

(1) It seems that statutory provi¬ 
sion that majority of directors of 
every corporation shall constitute a 
quotum was directory only and did 
not prevent corporators of a corpo¬ 
ration. organized under a statute reg¬ 
ulating organization of corporations 
without capital stock, from provid¬ 
ing in articles of association that 
less than a majority should consti¬ 
tute a quorum.—Lehmaler v. Bed¬ 
ford, 121 A. 810. 99 Conn. 468. 

(2) Other cases discussing validity 
see 14a C.J. p 90 note 57 LaJ. 
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quently confirmed by statute, charter, or by-law,37 
that a majority of the directors constitutes a quor¬ 
um,3® that a majority of the quorum may perform 
any act within the competency of the board,33 and 
that a majority vote of the quorum binds the corpo¬ 
ration.^® In determining whether there is a quor¬ 
um, the number present rather than the number vot¬ 
ing is to be considered.^7 

A meeting at which a quorum is not present is 
not a legal meeting,^2 and acts done at such a meet¬ 
ing are not binding on the corporation,^3 unless 
made good by ratification or estoppel.^^ The terms 
of a contract of the corporation cannot be varied 
by members of the board of directors less than a 
quorum.^ 5 

A. director, whose attendance has been obtained 
by fraud, misrepresentation, or deceit, may not be 
counted as present in order to complete a quorum 
and to render valid action takcn.^3 


Action by directors has been regarded as null and 
void where there are fewer directors in office than 
the number required by a mandatory provision of an 
applicable statute.^7 

Questions as to the number of members of an 
executive committee authorized to act are consider¬ 
ed infra § 760. 

Adjournment. While the view has been taken 
that less than a quorum of directors have no power 
to adjourn a meeting,^3 less than a majority may 
adjourn when a by-law so provides.^® 

Excessive number. The action of the directorate 
of a corporate body composed of a greater number 
than that allowed by the charier is none the less 
valid and binding, if the stockholders do not com¬ 
plain, but acquiesce.3® 

Consolidated corporation. Where a consolidation 
of two corporations takes place by one of them ab- 


Btatnte construed 

Cal —TIdt'water Southern R. Co v. 
Jordan, 124 P. 716. 163 Cal. lOS. 
106 41 I. HA..N.S.. 130, Ann Ca». 

1913K 1293. 

14n C.J. n 90 note 67 [cl. 

37. Ark.—Cloburne County Bank v. 
But Ur Oin Co., 42 S.W.2d 769, 184 
Ark 603. 

Cal—Hotahnpr v. Hotalinfr. 224 P. 

4.'»5, 193 Cal. 368, 56 ABB. 734. 
Mont —Alward v. Broadway Gold 
Mining Co.. 20 r.2d 647, 94 Mont. 

45 . 

Ohio—TUinoIin v. Bumillcr, 16 Ohio 
N.P.N.S, 22. 

Tex —Superior Brewing Co. v Cur¬ 
tis. Civ..\pp. 116 SW.2d 853, 8r.6 
Va—Crump v. Bronson, 191 SIC. 

C63, 168 Va 527. 

14a C J. p 91 note 58. 

36. Alaska —Baker v. Marvel Creek 
MiniiiK t^)., 6 A1a.ska 348. 

14a (\J p 91 note 68. 

When assembled at legal meeting, 

maJorit.v <‘onstitutes board of direc¬ 
tors and their act is act of -whole 
board —Cahill v. Kalamazoo Mut. 
Ins. Co.. 2 DoukI., Mich., 124, 43 Am. 
D. 457. 

Xiegal quorum fined by stockholders 

Where two stockholders owning 
more than one fourth of capital stock 
were absent from a Joint meeting of 
directors and stockholders at which 
there was no quorum of directors, al¬ 
leged rule that legal quorum of di¬ 
rectors is such ns is approved at 
stockholders’ nu^eting by stockhold¬ 
ers holding all or substantially nil 
of capital stock was inapplicable, and 
did not empower directors at such 
meeting to authorize deed of corpo¬ 
rate property.—Hotaling v. Hotaling, 


224 P. 465. 193 Cal. 368, 56 A.L.R. 
734. 

39. Ohio—Remelln v. Bumlller, 16 
Ohio N.P.N.S., 22. 

14a C.J p 91 note 69.. 

40. Mich.—Stott V. Stott Realty Co., 
224 NW. 623, 246 Mich. 267, 63 A 
L R. 774. 

14a CJ. p 91 note 59. 

Bmployment of attorney 

Where corporation had four direc¬ 
tors. only three of whom actively 
participated in corporate atTairs, the 
other director having been appointed 
to represent interests of one direc¬ 
tor during his absence, attorney em¬ 
ployed by two directors who owned 
two thirds of corporate stock and 
were in actual control of cori>ora- 
t ion's business alTairs should ha\e 
been recognized by trial court as at¬ 
torney for corptiration, entitled to 
represent it m opposing propo.sed ap¬ 
pointment of receiver for corporation. 
—Golden State Glass Corporation v. 
Superior Court of Los Angeles Coun¬ 
ty. Cal , 90 l’.2d 75. 

41. Pa—Mercantile Library Hall Co. 
v Pittsburgh Library Assoc., 25 
IMUsb Leg J.,N S.. 345. 

But, where evidence ^as conflict¬ 
ing on question whether particular 
member necessary to complete quo¬ 
rum W'as or was not present at a 
speeifled time, it was said that the 
fart that he did not vote and de¬ 
clined to take part In the proceed¬ 
ings was sufficient to break the quo¬ 
rum.—North Louisiana Baptist As¬ 
soc. V. Millikcn. 35 Bo. 264, 110 La. 
1002. 

43. Ark.—Cleburne County Bank v. 
Butler Oiin Co.. 42 S.W.2d 769, 184 
Ark. 603. 

14a C.J. p 91 note 61. 
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43. Ark.—Kngles v. Shaffer, 219 S. 
W. 343. 143 Ark. 31. 

Mont.—Alward v. Broadway Gkild 
Mining Co.. 20 P.2d 647, 94 Mont. 
45. 

Va—Crump v. Bronson, 191 B.E. 663, 
168 Va 527 

W.Va.—Lawrence v. Montgomery 
Gas Co. 106 SE. 890, 88 W.Va. 
352. 

14a C J. p 91 note 61. 

Directors acting separately 

Even if director may bind corpo¬ 
ration where acting separately, yet 
consent of .several members of board 
of directors, acting separately, and 
not shown to constitute a quorum, is 
not l)inding.—Junction R. Co. V. 
Reeve, 15 Ind. 236. 

44. U.S —El Cajon Portland Cement 
Co. V. Robert F Wentz Engineer¬ 
ing Co., Mich., 165 K. 619. 92 C.C.A. 
447 

14a C J. p 91 note 62. 

45. Ala.—Tennes.see. etc., R Co. v. 
East Alabama H Co , 73 Ala. 426. 

46. Ohio—Uemelm v. Bumiller, 16 
Ohio N.P..N..S. 22. 

47 . Va. — Crump v Bronson. 191 S E. 
663, 168 Va. 527. 

48. Cal—Chenej v. Canfield, 111 P. 
92. 1.">S Cal 342. 32 L K A .N.S.. 16. 

14a CJ. p 86 note 92 fcl (1). 

49. Mo—Hill V Rich Hill Coni Min. 
Co.. 24 SW. 223, 119 Mo. 9. 

Validity of by-law 

Such a by-law is reasonable and 
valid.—Smith v Law. 21 N.Y 296 

5a Mo.—Hax V R F. Davis Mill 
Co, 39 MoApp. 453. 

Number of direc*tors to be chosen 
I in general see supra § 716. 
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sorbing the other, the quorum of directors is the 
quorum required by the law governing the dominant 
corporation.51 

Presumptions. In the absence of proof to the 
contrary it will be presumed in favor of the validity 
of an act done at a directors’ meeting that the nec¬ 
essary quorum was present, and that the act is that 
of the required numbcr.52 

b. Unfilled Vacancies 

The existence of vacancies In the board does not 
prevent the remaining directors from holding lawful 
meetings and transacting business If they constitute a 
quorum. The requisite quorum Is a maiority of the 
board, as it would be constituted if all vacancies were 
filled. 

The fact that there are vacancies in the board 
does not prevent the remaining directors, if they 
constitute a quorum, from holding lawful meetings 
and transacting the company’s business.^S The req¬ 
uisite quorum is a majority of the entire board, as 
it would be constituted if all the vacancies were 
filled, and not a majority of the board as it remains 
with the vacancies unfilled,®^ and it is not permissi¬ 
ble to include, in order to complete a quorum, a per¬ 


son whom the directors present have illegally des¬ 
ignated to fill a vacancyThe fact that the stock¬ 
holders have duly provided for an increase in the 
number of directors does not require, however, that 
the determination as to the number necessary to 
constitute a quorum shall be based on the increased 
number where no actual change in the number of 
directors has been effected.®® 

Questions as to the number of directors to be 
chosen in general are considered supra § 716. 

c. Disqualified Members and Ineligible Persons 

Personal interest in a matter under consideration by 
the board may disqualify a director from voting; and 
when so disqualifled. he cannot be counted to make a 
quorum or a majority of the quorum. 

While the view has l)ccn taken in some cases that 
a director is not per se disqualified from voting* on 
a matter in which he has a financial interest cither 
direct or indirect,®*^ the general rule is that a direc¬ 
tor who has a personal interest in a matter under 
consideration by the board is disqualified to vote on 
such matter,®® at least where his interest is adverse 
to the corporation or its creditors,®® and in any 
event his participation will be closely scrutinized.®® 


51. Conn.—“Lane v. Brainerd, 80 
Conn. S65. 

69. Iowa.—Rollins v. Shaver Waffon, 
etc.. Co., 45 N.W. 1037, 80 Iowa 
380, 20 Am.S.R. 427. 

14a C.J. p 91 note 66. 

63. Mass.—Albert E. Touchet, Inc., 
V. Touchet, 163 N.E. 184, 264 Mass. 
499. 

14a C.J. p 92 note 69. 

64. Cal.—Hotallnff v. Hotallng, 224 
P. 466. 193 Cal. 368, 56 A.L. R. 734. 

Del.—Medea ry v. John S. Medeary, 
Inc., 119 A. 657. 13 Dd Ch. 329— 
Bruch V. National Guarantee Cred¬ 
it Corporation. 116 A. 738, 740, 13 
Del.Ch. 180, citlnf? Ck>rpas Juris. 

14a C.J. p 92 note 70. 

Bsmainlng dlrsctors lass than ma¬ 
jority 

The rule stated in text applies even 
though directors remaining in office 
are less in number than a majority, 
and, therefore, directors so remaining 
do not constitute a quorum with 
power to take action which only a 
quorum may take. 

Del.—Bruch v. National Guarantee 
Credit Corporation, supra. 

Md.—Hagerstown Furniture Co. of 
Washington County v. Baker, 149 
A. 566, 158 Md. 674. 

66. Del.—Medeary v. John S. Me¬ 
deary. Inc., 119 A. 657, 13 Del. 
Ch. 329. 

561 Cal.—Robertson v. Hartman, *67 
P.2d 1310, 6 Cal.2d 408. 


67. U.S.—South Georgia Holding Co. 
V. Hiatt, D.C.Ga., 2 P.Supp. 91. 

Pa.—Bowman v. Gum, Inc., 193 A. 
271, 327 Pa. 403. 

Tex.—Brooks v. Zom, Clv.App., 24 
S.W.2d 742, error dismissed. 
Wash.—Voorhees v. Nabob Silver- 
Lead Co., 24 P.2d 114, 174 Wash. 6. 

68. Idaho.—^Whicher v. Delaware 
Mines Corporation. 15 P.2d 610, 52 
Idaho 304. 

14a C.J. p 92 notes 72-76. 

59. Cal.—D g Moulin v. Magnesite 
Refractories Co., 199 P. 42, 186 
Cal. 128—North Confidence Mining 

6 Development Co. v. Pitch, 208 
P. 328, 58 Cal.App. 329. 

Kan.—Sinclair Refining Co. v. Long, 
32 P.2d 464. 

Mo.—^Well V. Richardson, 24 S.W.2d 
175, 224 Mo.App. 990, transferred 

7 S.W.2d 348, 320 Mo. 310. 

Wash.—Hein v. Gravelle Farmers* 

Elevator, 2 P.2d 741, 164 Wash. 
309, 78 A.L.R. 631—Tefft v. Schae¬ 
fer, 239 P. 837, 136 Wash. 902, mod¬ 
ified on other grounds 239 P. 1119, 
136 Wash. 302—Sacajawea Lumber 
& Shingle Co. v. Skookum Lumber 
Co.. 198 P. 1112, 116 Wash. 75. fol¬ 
lowed in Sacajawea Lumber & 
Shingle Co. v. Skookum Lumber 
Co., 198 P. 1114, 116 Wash. 699. 
14a C.J. p 92 notes 72*76. 

Director dlsauaUfled 

(1) Director who held another cor¬ 
porate office was disqualified to vote 
on a resolution to abolish such office. 
—Christy v. Laclede-Christy Clay 
Products Co., Mo.App., 263 S.W. 106. 
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(2) Diretior who was party of 
third part to a contract in which the 
corporation was party of first part, 
who agreed to assist party of second 
part, and who, by the terms of the 
contract, was to receive a specified 
salary, was disqualified.—Layliourn 
V. Wrape, 211 P. 367, 72 Colo. 339. 

(3) Director was disqualifled where 
matter under consideration was rati¬ 
fication of note payable to suclt di¬ 
rector, and of renewal of such note. 
—^Alward v. Broadway Gold Mining 
Co., 20 P.2d 647, 94 Mont. 45. 

(4) Director who was personally 
liable on unpaid stock subscription 
was disqualified to vote on resolu¬ 
tion releasing subscribers who were 
in default —Marcuse v. Broad-Grace 
Arcade Corporation, 180 S.K. 327, 164 
Va. 553, 101 A.L.R. 217. 

(6) Director was disqualifled to 
vote on question as to settling liti¬ 
gation in which corporation was 
plaintiff and director was defendant. 
—Sacajawea Lumber & Shingle Co. 
V. Skookum Lumber Co., 198 P. 1112, 
116 Wash. 75. followed in Sacajawea 
Lumber & Shingle Co. v. Skookum 
Lumber Co., 198 P. 1114, 116 Wash. 
699. 

(6) Directors against whom it is 
proposed that corporation should 
bring action arc disqualifled to vote 
on question.—Anderson v. Galley, D. 
C.Ga., 83 F.2d 689. 

6<k Pa.—Bowman v. Oum, Inc., 193 

A. 271, 827 Pa. 403, 



19 aJ.s. 

The adverse interest of the client of an attorney 
who is a director may disqualify such director.®^ 
Similarly, the adverse interest of a principal may 
disqualify his agent who is a director.®2 The view 
has been taken, however, that the quorum of a 
meeting attended by a bare majority of the board 
is not broken, nor is the action of the board in pass¬ 
ing on a claim at such meeting invalidated, by the 
fact that one of the directors is the wife of claim¬ 
ant and the amount of the claim if allowed and paid 
would work an accretion of the community funds 
of the spouses.®® Questions as to disqualification 
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of directors to vote compensation to themselves are 
considered infra § 805. 

A director who is disqualified by personal interest 
from voting on a particular matter before the meet¬ 
ing cannot be counted for the purpose of making a 
quorum®^ or a majority of the quorum,®® nor for 
the purpose of determining how many constitute a 
majority.®® Broadly speaking, the act done, or ac¬ 
tion taken, is invalid where the presence of the dis¬ 
qualified director is necessary to constitute a quor¬ 
um,®*^ or where his vote is necessary to the passage 
of the resolution,®® regardless of the fairness or 
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61. Cal.—^North Confidence Minina & 
Development Co. v. Pitch, 208 I*. 
328, 68 Cal.App. 329. 

62. Va.—Marcuse v. Broad-Grace 
Arcade Corporation, 180 S.P. 327, 
134 Va. 553, 101 A.L.R. 217. 

63. Cal.—Cuneo v. Giannlnl, App.. 
180 P. 633. 

64 . U.S.—^Wlshon-Walson Co. v. 
Commissioner of Internal Revenue, 
CC.A., 66 F.2d 62. 

Ala.—Holcomb v. Forsyth, 113 So 
516, 216 Ala. 486. 

Cal.—Holalinfr v. Ilotalini?, 224 P. 
455, f93 Cal. 368. 56 A.L.R. 734— 
Ooeano Bea<*h Resort Co. v. Clark, 
289 P. 950. 106 Cal.App. 582—North 
Confidence Mlninfir & Development 
Co. V. Pitch, 208 P. 328, 58 Cal. 
App. 329. 

Colo—Layhum v. Wrape, 211 P. 367, 
368, 72 Colo. ,339, citing: Corpus 

Jnrls. 

Idaho.—WhJeher v. Delaware Mines 
Corporation, 15 F.2d 610, 616. 52 
Idaho 301, quoting: Corpus Juris. 
Kan.—Sinclair Refining Co. v. Donir. 
32 P.2d 464. 

La.—Wichita Motors Co. v. Home- 
folks Co., 4 l^i.App. 611, 612, cit- 
inK Corpus Juris. 

Mont.—Alward v. Broadway Gold 
Mining Co., 20 P.2d 647, 94 Mont. 
( 45. 

Va.—Crump v. Bronson, 191 S.E 663. 
667, 168 Va. 527, quoting Corpus 
Juris —Mart'iise v. Broad-Grace Ar¬ 
cade Corporation, 180 S.P. 327, 336, 
164 Va. 553, 101 A.L.R. 217, quot¬ 
ing Corpus Juris. 

W’ash.—Hein v. Gravolle Farmers’ 
Elevator Co., 2 l\2d 741, 164 Wash. 
809, 78 A.D.R. 631—Sacajawea 

Lumber & Shingle Co. v. Skookuni 
Lumber Co., 198 P. 1112, 1113, 116 
Wash. 75, quoting Corpus Juris. 

14a C.J. p 92 note 72. 

Other statsmoats 

(1) According to some cases, a di¬ 
rector, whose interest in a matter 
disqualifies him from voting upon a 
resolution concerning it. cannot, ac¬ 
cording to the better opinion, be 
counted for the purpose of ascer¬ 
taining whether a quorum is present 
when the vote is taken, since a di¬ 


rector so disqualified by personal in¬ 
terest loses, pro hac vice, his char¬ 
acter as a director. 

U.S.—Enright v. Hockscher, N.T., 
240 P. 863, 163 CC.A. 649. 

Okl.—Cardin Bldg. Co. v. Smith, 258 
P. 910, 126 Okl. 300. 

(2) But this view Is not universal¬ 
ly accepted, at least in respect of Its 
full implications.—Nicholson v. 
Kingery. 261 P. 122, 37 Wyo. 299. 

65. U.S —^Wishon-Watson Co. v. 

Commissioner of Internal Revenue, 
C.CA.. 66 F.2d 62. 

Ala.—Holcomb v. Forsyth, 113 So. 
516, 216 Ala. 486. 

Idaho.—Whicher v. Delaware Mines 
Corporation, 15 r.2d 610, 616, 62 
Idaho 304, quoting Corpus Juris. 
Ohio.—Remelm v. Ilumiller, 16 Ohio 
N.P.,N.S.. 22. 

Tex.—Brooks v. Zom, Civ.App., 24 
SW.2d 742. error dismissed. 

Va—Crump v. Bronson, 191 S E. 663, 
667, 168 Va. 527, quoting Corpus 
Juris —Marcuse v. Brond-Grace Ar¬ 
cade Corporation. 180 S.E. 527, 335, 
164 Va 658. 101 A.L.R. 217, quoting 
Corpus Juris. 

Wash.—Sacajawea Lumber & Shingle 
Co. V. Skookum Lumber Co., 198 P. 
1112, 1113, 116 Wash. 76, quoting 
Corpus Juris. 

14a C.J. p 92 note 73. 

Zntsrsst in two corporations 

As respects validity of resolution 
adopted by board of directors of cor- 
jKirntlon pertaining to payment of 
monthly management fees by such 
corporation to managing corporation, 
votes of those directors who were 
also officers, and In control, of man¬ 
aging corporation could not bo count¬ 
ed in making up a majority of Iward. 
—Keenan v. Eshleman, Del., 2 A. 2d 
904. 120 A.L.U. 227, sustaining E.shle- 
man v. Keenan, 194 A. 40. 

66 . Mo.—Christy v. Laclede-Chrlsty 
Clay Products Co., App., 253 S.W. 
106. 

Xntsrsst in two oorporatioas 

Directors of one corporation who 
represented interest of such corpora- 
tk>n as members of board of direc¬ 
tors of another corporation were dis¬ 
qualified to vote as directors of such 
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other corporation on a resolution re¬ 
stricting dealings between two cor¬ 
porations, since they had adverse in¬ 
terest because of their connection 
with first-mentioned corporation: 
therefore, their votes against such 
resolution could not be counted, with 
the result that the resolution was 
declared adopted and acts in viola¬ 
tion of such resolution were pc- 
strained.—Bowman v. Gum, Inc., 193 
A. 271, 327 Pa. 403. 

67. Cal.—Hotallng v. Hotaling, 224 
P. 455, 193 Cal. 368. 56 A.L.B. 734 
—Oceano Beach Resort Co. v. 
Clark, 289 P. 950. 106 Cal.App. 682. 

Idaho.—^Whicher v. Delaware Mines 
Corporation, 15 P.2d 610, 616, 62 
Idaho 304, quoting Corpus Juxis. 
Va.—Crump v. Bronson, 191 S.E. 663, 
667, 168 Va. 527, quoting Corpus 
Juris —Marcuse v. Broad-Grace 
Arcade Corporation, 180 S E. 327, 
335, 164 Va. 653, 101 A,L.R. 217, 
quoting Corpus Juris. 

14a C.J. p 92 note 74. 

Prima fuels void 

A resolution, in which one of di¬ 
rectors who voted for it was inter¬ 
ested passed at a meeting at which 
his presence was net essary to con¬ 
stitute u quorum, was prima facie 
fraudulent and void.—Flanagan v. 
Flanagan Coal Co., 88 S.E. 397, 77 
W.Va. 757. 

Contract entered into at meeting 
where interested directors are neces¬ 
sary to constitute quorum is not 
binding on corporation. 

Colo—Laybourn v. Wrape, 211 P. 
367, 72 Colo. 339. 

Mo.-—Hill v. Rich Hill Coal Min. Co., 
24 S.W. 223. 119 Mo. 9. 

68. Cal.—De Moulin v. Magnesite 
[ Refractories Co., 199 P. 42, 186 

Cal. 128. 

Idaho.—^V’hieher v. Delaware Mines 
Corporation, 15 P.2d 610, 616» 52 
Idaho 304. quoting Corpus Juris. 
Ohio.—Remelm v. Bumiller, 16 Ohio 
N.P..N.S.. 22. 

Va.—Crump v, Bronson. 191 S.E. 663. 
667, 168 Va. 627, quoting Corpus 
Juris —Marcuse v. Broad-Grace 
Arcado Corporation, 180 S.E. 327. 
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good faith of the transaction at least the act 
or action is voidable and subject to being set aside 
at the instance of the corporation or nonassenting 
stockholdcrs.70 According to some cases, however, 
stockholders may ratify or acquiesce in the act of 
the board where it is one that is generally within the 
power of the board, on the ground the act is void¬ 
able and not void.^l The action of the board is val¬ 
id regardless of the presence or vote of an interested 
director, where he is not prevented from dealing 
with the corporation under all circumstances, under 
the rule stated infra § 781, and where the action 
is taken by disinterested directors constituting a 
majority.'^^ 

According to some cases, where some of the di¬ 
rectors elected at the first meeting of stockholders 
are ineligible, a majority of the eligible directors 
so elected constitutes a quorum,73 and a meeting, of 
which all the eligible directors have notice, and 
which is attended by such majority, is valid, not¬ 
withstanding the presence of ineligible mcmbers.74 
Questions as to the effect of unfilled vacancies in 
determining the number of directors authorized to 
act arc considered above in subdivision b of this 
section. 

The mere approval of the minutes of a prior 
meeting as correct does not constitute ratification of 
action taken at such prior meeting, which was not 
binding because an interested director was one of 
the bare majority in favor of such action.'^® The 
facts that, during the course of a meeting, the ap¬ 


proval by an absent director of certain action is ob¬ 
tained by telephone conversation and that the min¬ 
utes of the meeting are subsequently signed by him 
do not cure the defect of lack of a disinterested 
quorum.'^® 

d. Ex Officio Directors 

Directors ex officio are counted In making up a 
quorum and are inciuded among those authorized to 
act or vote. 

Persons who are members of the board of direc¬ 
tors by virtue of holding some other office arc to be 
counted in determining the number to make up a 
quorum and are included in the number authorized 
to act or vote.^^ This principle applies where the 
president is under the charter entitled to all the 
powers and privileges of a director.*^* jt is not nec¬ 
essary, however, that the president of the corpora¬ 
tion should be present at a meeting of the board of 
directors at which a given resolution is passed, in 
order to render it valid, and this, although the bt^ard 
is designated as “the president and directors.^^s 

§ 750. - Proxies 

A director may not be represented by proxy at a 
meeting of the board. 

A director must attend the meetings of the board 
and act in person. He cannot vote by proxy.30 

§ 751 , — - Record of Proceedings 

A corporation should keep a record of the meetings 
of its directors, showing the date and the members 
present. Failure to make a record of acts done or au- 


335, 1C4 Va. 553, 101 A.L..R. 217, 
quoting Corpus Juris. 

14a C.J. p 92 noto 75. 

69. Idaho.—Whuher v. Delaware 
Mines Corporation, 15 P.2d 610, 
616, 52 Idaho 304, quotin([r Corpus 
Juris. 

Va.—Crump v. Bron.son, 191 S E. 663, 
667, 168 Va. 527, quotini? Corpus 
Juris —Marcuse v. Broad-Grace 
Arcade Corporation, 180 S.E. 327, 
335, 164 Va. 553. 101 A.L. R. 217, 
quoting: Corpus Juris. 

14a C.J. p 92 note 76. 

But it has been held that the fact 
that demand note, ifiven by corpora¬ 
tion to certain of Its director.s, was 
authorized at meeting at w'hich 
payees constituted majority of quo¬ 
rum of directors present, does not 
render it illegal, it appearing that 
it was for a debt then past due. on 
which suit might at once have been 
brought —Gampau v. Detroit Driv¬ 
ing --iuh, 98 N W. 267, 135 Mich. 575. 

70. Idaho.—Whicher v. Delaware 
Mines Corporation, 15 P.2d 610, 52 
Idaho 304. 

Wash.—Hein v. Gravelle Farmers’ 


Elevator Co., 2 P.2d 741, 164 

Wash. 309, 78 A.L K. 631—Teflft v. 
Schaefer, 239 P. 837, 136 Wash. 
302, modifled on another ground 
239 P. 1119, 136 Wash. 302. 

Wyo—Nicholson v. Kingery, 261 P. 

122, 37 Wyo. 299. 

14a C.J. p 92 notes 74, 75. 

71. Wash.—Tefft v. Schaefer. 239 P. 
837. 136 Wash. 302, modified on 
other grounds 239 P. 1119, 136 
Wash. 302. 

72. Ala.—Holcomb v, Forsyth, 113 
So. 516. 216 Ala. 486. 

14a C.J. p 93 note 77. 

73. Or.—Silsby v. Strong, 62 P. 633, 
38 Or. 36. 

74. Del.—Dippman v Kehoe Steno¬ 
graph Co., 95 A. 895, 11 Del.Ch. 80, 
98 A. 943, 11 DelCh. 190, afllrmed 
102 A. 988, 11 I)el.Ch. 412. 

75. Mo.—R. T. Davis Mill Co. v. 
Bennett, 39 Mo.App. 460. . 

70. Wyo.—Nicholson v. Kingery, 
261 P. 122, 37 Wyo. 299. 

77. Md.—State Bank v. Ruff, 7 Gill 
& J. 448. 

Mich.—Kent County Agricultural 


Soc. V. Houseman, 46 N.W. 15, 81 
Mich. 609. 

But, in a case which was decided 
on another point, the court was in¬ 
clined to contrary view —Miller v. 
Chance, 3 Kdw\. N V , 399. 

78. Md —State Bank v. Ruff, 7 Gill 
& J. 448. 

N.Y.—Glens Falls Paper Co. v. 

While, 18 Hun 214. 

79b Ala —Meyer v. Johnston, 63 Ala. 
237. 

Mass.—Sargent v. Webster, 13 Mete. 
497, 46 Am.D. 743. 

80. Ind—Dowdlo v. Central Briek 
Co., 189 N.K. 146, 169, 206 Ind. 
242, citing Corpus Juris. 

14a C.J. p 93 note 88. 

Bond issue 

In view of rule that directors can¬ 
not act bv proxy, resolutions, adopt¬ 
ed at meeting at which only one of 
three directors was present in per¬ 
son, thf* other two being represent€>d 
by proxy, rescinding earlier resolu¬ 
tion for n bond i.ssue and enacting 
a different resolution for a bond is¬ 
sue were invalid.—In re Acadia 
Dairies, 135 A. 846, 15 Del.Ch. 248. 
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thority conferred by the dlrectore does not affect the 
validity or binding effect of the action taken, unleee 
•uch record is required by itatute, charter, or by-law. 

While it is the duty of a corporation to keep a 
record of the minutes of the meetings of its direc¬ 
tors showing the date of the meeting and who were 
present,81 it is not essential to the validity or bind¬ 
ing effect of acts done or authority given ^by\the 
board that its votes or decisions be recorded, un¬ 
less recordation is required by statute, charter, or 

by-law.82 

When a director's name !s fraudulently affixed 
to the minutes of a meeting or is signed to false 
minutes, it adds nothing to the efficacy of the sup¬ 
posed official action.88 

A board of directors may correct the minutes of 


a meeting so as to show what action was actually 
taken at such meeting.®^ A resolution of the board 
of directors authorizing the acceptance of a convey¬ 
ance of lands on which the corporation held a mort¬ 
gage is valid although no entry thereof was ever 
made on the minutes, and the secretary did not re¬ 
member the fact of its passage, it being proved sat¬ 
isfactorily otherwise.®® It is not necessary that the 
minutes of the board of directors be written up by 
the secretary in his own handwriting,®® nor that 
the minutes be approved by the board.®*^ 

Proof of corporate acts and proceedings generally 
see the C.J.S. title Evidence § 810, also 22 C.J. p 
1011 note 46-p 1014 note 64. Questions as to the 
records of a corporation generally arc considered 
supra § 191. 


3. Of Otheb Officers or Aoekts 


§ 752. President 

The preiident of a corporation, merely by virtue of 
his office, has no greater power than a director other 
than the power to preside at meetings of directors and 
of stockholders. Whatever additional authority he pos¬ 
sesses is conferred by statute, charter, by-law, or the 
board of directors, or Is implied from an express grant, 
usage, custom, or the nature of the business of the cor¬ 
poration. 


Aside from his position as presiding officer of the 
board of directors and of the stockholders when 
convened in general meeting, the president of a cor¬ 
poration has, by virtue of his office merely, no great¬ 
er power than that of any director.®® Whatever au¬ 
thority he has must be expressly conferred on him 
by statute, charter, or by-law or the board of direc¬ 
tors or be implied from express powers granted, 


81. Mo—Howard v Strode, 146 S. 
W. 792, 242 Mo. 210. Ann.Cas.lOlSC 
1057. 

Va—Altavinta Cotton Mills v. L.ane. 
112 .SE. 637. C41. 133 Va. 1, quot- 
inff Corpus Juris. 

82. Fin —Red.Mtone v. Redstone 

Humber & Supply Co., 133 So. 8S2, 
884, 101 Fla. 226. citing Corpus Ju- 
ris. 

Va --Altavl.stft C'otton Mills v. Hano, 
112 SE. 637. 641, 138 Va. 1, quot- 
Injr Corpus Juris. 

14n C J P 93 note 90. 

Particular matter not invalidated 

(1) Contract. 

Cal.—Thompson v. M. K. & T. Oil 
Co., 42 F.2d 374. 5 CaI.App.2d 117. 
Va.—Altavista Colton Mills v. Lane. 
112 S.E. 637, 133 Va. 1. 

(2) Lease.—Central Trust Co. of 
Illinois V. .Southern Oil Corporation, 
C.C.A.Okl., 8 F.2d 338. 

(3) Morteraxe.—Sorge v. Sierra 
Auto Supply Co 218 P. 735, 47 Ncv. 
217, rehearing denied 221 P. 621, 47 
Nev. 217. 

(4) Note.—McCay v. Luzerne A 
Carbon County Motor Transit Co.. 
189 A. 772. 125 Pa-Supcr. 217. 

Bights of person responsibls 

The more fact that one contracting 
with a corporation was responsible 
for failure to enter his contract on 
minutes of directors did not preclude 

19 C.J.S.-7 


him from recovering—Altavista Cot¬ 
ton Mills V. Lane. 112 S E. 637, 133 
Va. 1. 

Statute 

It has been stated broadly, in a 
case in which a statute required that 
minutes .shall be kept of meetings of 
board of directors of corporations of 
type involved, that certain persons 
N\ho dealt with corporation could not 
be deprived of a right merely by rea¬ 
son of failure of proper officer nc- 
tuallv to make a written minute or 
record of proceedings.—Everett v. 
Staton, 134 S.E 492, 192 NC. 216. 

83. Colo—Paxton v. Heron, 92 P. 
15. 41 Colo. 147, 124 Am.S R. 123. 

Del.—Lippman v. Kehoe Stenograph 
Co., 98 A. 943. 

84. N.T.—Bown v. Ramsdell. 249 N. 
Y.S. 387, 139 Mlsc. 360. 

85. N J —McMichael v. Brennan, 31 
N.J.Eq. 496. 

86. N.J.—Wells V. Rahway White- 
Rubber Co., 19 N.J.Eq. 402. 

87. NJ.—Wells V. Rahway White- 
Rubber Co., supra. 

88. U.S.—United States v. Troy, D. 
C.Pa., 6 F.Supp. 315, 316. quoting 

Corpus Juris. 

Mich.—Jacob v. Gratiot Central Mar¬ 
ket Co., 256 N.W. 331, 333. 267 
Mich. 262, quoting Corpus Juris. 
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Pa.—Perkosky v. Keystone Mills Co., 

6 Pa Pist & Co. 613, 614, 13 West. 

Co LJ 32. quoting Corpus Juris. 
14a C.J. p 93 notes 95, 96. 
Management of corporation and coiu 
trol of property and funds 

(1) President of corporation has 
no more authority over its property 
Ui.an any other director, and a deed 
purporting to be that of corporation 
fraudulently executed by the presi¬ 
dent is nullity.—Knopf v. Alma Park, 
Inc, 147 A. 590, 105 N J Eq. 299, af¬ 
firmed 152 A. 919, 107 N.J Eq. 140. 

(2) The president of corporation 
has no power by virtue of his office 
alone to control corporation's proper¬ 
ty or Its management.—Nickey Bros. 
V. Lonsdale Mfg. Co., 258 S.W. 776. 
149 Tenn. 391. 

(3) Beyond power to perform all 
acts which because of usage or ne- 
ceR.sity are incidental to his office 
and to bind corporation by contracts 
arising in usual course of its busi- 
ne.ss, president of corporation has no 
more control over corporate funds 
than any other director—Elblum 
Holding Corporation v. Mintz. 1 A.2d 
204, 120 N J.Law 604. 

Hot corporation 

Where he is not vested with dis¬ 
cretionary power, but is merely 
charged with performance of minis¬ 
terial duty, he is not corporation.— 
Cincinnati, etc., K. Co. v. Citizens* 
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usage or custom, or the nature of the company’s 
business.^^ He may be, and frequently is, made the 
chief executive officer of the company and invested 
with broad general powers of management and su¬ 
perintendence ; and in such case he necessarily has 
many implied powers.®® He is without power to do 
an act which is beyond the objects and purposes of 
the corporation,® 1 or which has the effect of over¬ 
ruling or revoking the action of the directors.®® 

Questions as to the authority of the president to 
represent the corporation generally are considered 
infra § 1001, as to his representation of the corpo¬ 
ration as to particular acts or transactions, infra §§ 
1036-1071, and as to evidence of his authority, in¬ 
fra §§ 1024-1033. 

§ 753. Vice President 

Usually the vice president has little or nothing to do 
with the conduct of the affairs of the ordinary corpora¬ 
tion, except where the president la absent or disabled, 
or has died. 

The vice president of the ordinary corporation 
has little or nothing to do with the conduct of its 
business,®® except in case of the absence, disability, 
or death of the president, when, usually, he may act 
in his stead, presiding at the meetings of the board 


of directors and performing the other functions of 
the office.®* However, in some large corporations 
the by-laws provide for several vice presidents and 
authorize all of them to perform any duties which 
the president may delegate or the board of direc¬ 
tors may assign to them.®® Where one who has 
been continuously elected vice president every year 
for many years and has for the same length of time 
performed particular duties, his contract of employ¬ 
ment contemplates the performance of such du¬ 
ties, and, by relieving him of them, there is a breach 
of his contract.®® 

Questions as to the authority of the vice presi¬ 
dent to represent the corporation generally are con¬ 
sidered infra § 1001, as to his representation of the 
corporation as to particular acts or transactions, in¬ 
fra §§ 1036-1071, and as to evidence of his author¬ 
ity, infra §§ 1024-1033. 

§ 754. Treasurer 

The treasurer of a corporation Is custodian of Its 
funds. 

The treasurer of a corporation is the custodian of 
its funds for its benefit and in trust for it, not for 
himself nor for any other officer or employee.®^ 


Nat. Bank, 11 Ohio Dec., Reprint. 60. 
24 Cinc.L.Bul. 198, 

89. U.S.—^United Slates v. Troy, D. 
C.Pa.. 6 F.Supp. 315, 316, quoting 

Corpus Juris. 

Mich.—Jacob v. Gratiot Central Mar¬ 
ket Co.. 255 N.W. 331, 333, 267 
Mich. 262, quoting Corpus JUris. 
Okl.—-A. J. McMahan & Co. v. Hib¬ 
bard. 78 P.2d 409, 411, 182 Okl. 503, 
citing Corpus Juris. 

Pa.—Perkosky v. Keystone Mills Co., 
5 Pa.Dlst. & Co., 613, 614, 13 West. 
Co.L>.J. 32, quoting Corpus Juris. 
14a C.J. p 93 note 96. 
acanagement 

Powers and duties of president as 
to management prescribed by by¬ 
laws must be construed to be those 
of general supervision only, where 
president lived at distance from main 
office and drew no salary, and broad 
powers of general management were 
conferred on manager, accompanied 
by adequate salary.—Vaught v. 
Charleston Nat. Bank, C.C.A.N.M.. 62 
P.2d 817. 

90. Pa.—^Perkosky v. Keystone Fac¬ 

ing Mills Co.. 5 Pa.Di8t. & Co. 613, 
614, 13 West. Co. L. J. 32, quoting 
Corpus Juris. I 

Tex.—San Antonio Joint Stock Land 
Bank v. Taylor. 105 S.W.2d 660, 
664, 129 Tex. 335, citing Corpus 
Juris, reversing, Civ.App., Taylor 
V. San Antonio Joint Stock Land 
Bank, 101 S.W.2d 868. 

14a C.J. p 94 note 97. 


▲dvies of direotors 

Where president’s conduct of af¬ 
fairs of corporation Is subject to ad¬ 
vice of directors, he has power to 
act according to his own Judgment 
when such advice is not given.— 
.^tna Casualty & Surety Co. v. Amer¬ 
ican Brewing Co., 208 P. 921, 63 
Mont. 474. 

Other ollloors compared 

III New Jersey, president and vice 
president of corporation arc execu¬ 
tive officers, and secretary and treas¬ 
urer are ministerial or administra¬ 
tive officers, ’’ministerial officers" be¬ 
ing deflned generally as officers whose 
duty it is to execute mandates, law¬ 
fully issued, of their superiors.—In 
re Gold, C.C.A.N.J., 93 F.2d 676. 

91 . Mo.—Bacon Piano Co. v. Med- 
calf Jewelry & Music Co., App., 40 
S.W.2d 762, 763, citing Corpus Ju¬ 
ris. 

Tex.—^Mooringsport Oil Co. v. Ald¬ 
ridge, CJv.App., 193 S.W. 400. 

92 . N.J.—Collier v. Consolidated R., 
Lighting, etc., Co., 67 A. 417, 70 N. 
J.Law 313. 

14a C.J. p 94 note 99. 

93. Wls.—Garrick Theatre Co. v. 
Gimbel, 149 N.W. 386, 168 Wls. 
649. 

94 . Mo.—Brookline Canning, etc., Co. 
V. Evans, 146 S.W. 828, 163 Mo. 
App. 564. 

14a C.J. p 94 note 8. 
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By-laws 

Vico president may act as presi¬ 
dent, in absence of latter, unless by¬ 
laws define or limit duties.—Ander¬ 
son V. Campbell, 223 N.W. 624, 176 
Minn. 411. 

Second Tloe presldeut 

On the death of the first vice pres¬ 
ident, the second vice president be¬ 
comes ipso facto first vice president 
and, in the absence of the prosident, 
becomes for the time being the chief 
officer.—Towne v. National Machin¬ 
ery Co.. 10 Ohio App. 265. 

95 . Wls.—Garrick Theatre Co. v. 
Gimbel, 149 N.W. 385. 158 Wis. 
649. 

96 . 111.—Fisher y. Massillon Iron & 
Steel Co., 209 llI.App. 616, af¬ 
firmed Gorham v. Massillon Iron & 
Steel Co., 120 N.E. 467. 

97 . Mich.—Peo. v. Carter, 81 N.W. 
924, 122 Mich. 668. 

Wls.—Green Bay Fish Co. v. Jorgen¬ 
sen. 163 N.W. 142, 165 Wls. 548. 

14a C.J. p 94 note 6. 

Treasurer aud aeslstaut treasurer 
(1) Treasurer and assistant treas¬ 
urer of corporation were custodians 
and disbursing officers whose duty it 
was to keep safely moneys of corpo¬ 
ration and pay them out solely on or¬ 
der of directors or other officers hav¬ 
ing power to direct payment.—Lydia 
E. Plnkham Medicine Co. v. Gove, 
Maas., 20 N.B.2d 482. 
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The treasurer may not be disturbed in his duty to 
keep the stock books and to act as transfer agent by 
any authority other than the directors where a by¬ 
law provides that the treasurer shall, unless other¬ 
wise determined by the directors, have charge of 
the stock books, transfer books, and stock ledgers, 
and shall act as transfer agent^^ 

Questions as to the authority of the treasurer to 
represent the corporation generally are considered 
infra § 1001, as to his representation of the corpo¬ 
ration as to particular acts or transactions, infra §§ 
1036-1071, and as to evidence of his authority, in¬ 
fra §§ 1024-1033, 

§ 755. Secretary 

Ths secretary of a corporation fa usually the cus¬ 
todian of the corporate seal, and the nature of the cor¬ 
porate business may be such that the secretary has 
larger powers than are usually vested In the secretary of 
a corporation. 

In general the secretary of a corporation makes 
and keeps its records as shown supra § 191, and he 
is the custodian of the corporate sealed 

The nature of the business of a particular corpo¬ 
ration may be such that larger powers arc neces¬ 
sarily implied in its secretary than if it had been 
organized to carry on an ordinary mercantile pur¬ 
suit.^ 

Acts pertaining to the office of secretary need not 


necessarily be performed by him personally in or¬ 
der to be binding; they may be performed by an¬ 
other under his direction or under the direction of 
the corporation or by a secretary pro tempore in 
his absence.^ 

Questions as to the authority of the secretary to 
represent the corporation generally arc considered 
infra § 1001, as to his representation of the corpo¬ 
ration as to particular acts or transactions, infra §§ 
1036-1071, and as to evidence of his authority, in¬ 
fra §§ 1024-1033. 

§ 756. General, Manager and Managing Di¬ 
rectors 

The general manager of a corporation hat general 
charge, direction, and control of corporate affalrt, subject 
to any superior power in this regard vested in the board 
of directors. 

The general manager of a corporation has gener¬ 
al charge, direction, and control of the affairs of 
the company for the carrying on of which it was in- 
corporated.3 He is to be distinguished from a per¬ 
son who has the management of some particular 
branch of the business.^ While it has been said 
that he may be considered as virtually the corpo¬ 
ration itself^ and that his implied powers are co¬ 
extensive with the general scope of the business of 
the corporation,® yet the ultimate control rests with 
the board of directors.*^ 


(2) Treasurer and assistant treas¬ 
urer of corporation had no authority 
to determine advertising program or 
to expend money beyond limitations 
imposed by president or directors.— 
Lydia E. Pinkham Medicine Co. v. 
Gove, supra. 

96. Del.—Smith V. First Personal 
Bankers' Corporation, 171 A. 839, 
20 Del.Ch. 89. 

99. Colo.—Bliss V. Harris. 87 P. 

1076. 38 Colo. 72. 

Nev.—Evans v. Lee. 11 Nev. 194. 

1. Iowa.—Latrobe First Nat. Bank 
▼. Garretson, 77 N.W. 866. 107 Iowa 
1D6. 

a. Conn.—^Peck v. New London 
County Mut. Ins. Co., 22 Conn. 675. 
Ind.—Price v. Grand Rapids, eta., R. 
Co., 18 Ind. 137. 

jj-.j.—swells V. Rahway White Rub¬ 
ber Co.. 19 N.J.Eq. 402. 

3. Tex.—Helms v. Home Owners* 
Loan Corporation, 103 S.W.2d 128, 
134, 129 Tex. 121, citing Corpus Fu¬ 
rls —Rhoton V. Texas Land & Mort¬ 
gage Co.. CIv.App., 80 S.W.2d 763, 
770, citing Corpus Furls. 

14a C.J. p 95 note 13—38 C.J. p 526 
notes 76-80. 

3>lsoretioa aud iudepeadeat Judgmeut 
Manager of corporation is one in 


charge and control of its business or 
branch establishment and vested with 
a certain amount of discretion and 
independent Judgment.—Robert Reis 
& Co. V. New York Trust Co., 239 N. 
Y.S. 568, 136 Misc. 141. 

4. Me.—Braman. etc., Co, v. Ken¬ 
nebec Gas. etc.. Co., 104 A. 3. 117 
Me. 291. 

Control of branoh 

The manager of a specifled branch 
of a business has general charge, 
direction, and control of that branch. 
—^W. T. Rawlcigh Co. v. Phillips, 
Ala., 167 So. 271. 

**Partieiilar" temui eompared 
The terms '*general manager'* and 
''general agent" of a corporation are 
synonymous, but terms "branch man¬ 
ager" and "general manager" are not. 
—Pittsburg Pipe & Supply Co. v. 
Federal Machine & Supply Co., Tex. 
Civ.App., 107 S.W.2d 637. 

8w Mich.—Marquette, etc., R. Co. v. 
Taft, 28 Mich. 289. 

Tex.—Sealy Oil Mill & Mfg. Co. v. 
Bishop Mfg. Co., Com.App., 285 S 
W. 860, reversing Bishop Mfg. Co. 
V. Sealy Oil Mill & Mfg. Co.. Civ. 
App., 220 S.W. 203. 

14a C.J. p 95 note 15. 
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President and general manager 

One W'ho was president and gen¬ 
eral manager of corporation in Its 
business transactions was the cor¬ 
poration.—Crosby County Cattle Co 
V. Davis, Tex Civ App., 28 S.W.2d 
1098, error dismissed. 

6. Ala.—Navco Hardware Co. v. 
Bass. 108 So. 452. 455, 214 Ala. 553. 
citing Gorpns Fnrls. 

Mo.—Bacon Piano Co. v. Medcalt 
Jewelry & Music Co., App., 40 S.W. 
2d 762. 

14a C.J. p 95 note 16. 

Pnrtheranoe of charter purposes 

Corporation's general manager may 
do anything which corporation could 
legally do in connection with opera¬ 
tion of business for which it was 
created, in furtherance of its charter 
purposes.—Duncan v. Ponton, Tex. 
Civ.App,, 102 S.W.2d 617. 

7. Authority of direotors not divest- 

ed 

A contract whereby defendant was 
employed as managing agent of the 
plaintiff corporation did not divest 
the directors of authority to manage 
and control the affairs of the corpo¬ 
ration.—Oliphant V. Home Builders, 
168 P. 700. 84 Cal.App. 720. 



§ 756 

The office of general manager is of broader im¬ 
port than that of president.^ The fact that a per¬ 
son having an active conduct of the business of a 
corporation is also its president does not operate as 
a limitation on the powers usually exercised by its 
general agents or managers; his authority is not 
limited to that possessed by virtue of his office as 
president, but is incidental to the management of 
the business.* 

As a general rule the title of manager carries 
more authority than that of general agent, and a 
manager’s powers are similar to those of officers of 
the corporation.^® 

A field manager is none the less an employee by 
^reason of the fact that he is also president of the 
corporation.^^ 

Questions as to the authority of a general man¬ 
ager to represent the corporation generally are con¬ 
sidered infra § 1002, as to his representation of the 
corporation as to particular acts or transactions, in¬ 
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fra §§ 1036-1071, and as to evidence of his au¬ 
thority, infra §§ 1024-1033. 

§ 757. Agents 

The nature of the buslneta of a corporation deter- 
mlnea a goneral agent’a authority, and prima facie it it 
coextensive with his employment. An agent of a cor¬ 
poration is not necessarily an agent of Its stockholders, 
and officers of a corporation are not agents of each 
other. 

A general agent's authority is determined by the 
' nature of the business of the corporation, and prima 
: facie is coextensive with his employment.^* 

Generally agents of a corporation are not agents 
of the stockholders and cannot contract for them.^* 

Officers of a corporation are not agents of each 
other.i^ 

Questions as to the representation of the corpo¬ 
ration by its officers and agents are treated in de¬ 
tail infra §§ 993-1087. 
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§ 758. By Directors 

While directors may delegate certain of their powers, 
their authority to delegate powers Involving the exercise 
of discretion and Judgment Is not unlimited. 

The cases relating to the delegation of power by 
directors are not entirely harmonious, especially in 


the application of the principles to particular facts. 
It has been stated broadly that they may delegate 
to agents of their own appointment the performance 
of any acts which they themselves can legally per¬ 
form,and a liberal rule recognizing the power of 
the board of directors to delegate powers involving 


a Ind.— ^Walnwrigrht v. P. H., etc.. 
Hoots Co.. 97 N.E. 8. 170 Ind. 682. 
Pa.—^Perkosky v. Keystone Facing 
Mills Co.. 6 Pa.Dlst. & Co. 613. 614. 
13 Westmoreland Co. 32. quoting 
Corpus Juris. 

Wyo.—^Wilde v. Zimmerman, 30 P.2d 
148. 162, citing Corpus Juris. 

9. Mich.—Ceeder v. H. M. Loud, 
etc., Lumber Co., 49 N.W. 675, 86 
Mich. 641, 24 Am S.R. 184. 

Pa.—Perkosky v. Keystone Pacing 
Mills Co., 5 Pa.Di8t. & Co. 613, 614, 
13 Westmoreland Ca 82, quoting 
Corpus Jurla 

Additional powers 

By-law providing that president 
should be chief executive officer, with 
general management of property and 
business, gave him powers of a gen¬ 
eral manager in addition to the or¬ 
dinary and simple duties of a presi¬ 
dent.—Conde Nast Press v. Cornhlll 
Pub. Co., 162 N.E. 240, 255 Mass. 480. 

Ml Mo.—K elso v. Lincoln Nat. Life 
Ins. Co.. 61 S.W.2d 203, 227 Mo.App. 
184. 

Oansral agent at a particular place 

Is not necessarily an officer of the 
company.—Vardeman v. Penn Mut. 


L. Ins. Co., 54 S.E. 66, 125 Ga. 117, 6 
Ann.Cas. 221. 

11. Okl.—Badger Oil, etc., Co. v. 
Preston. 152 P. 883, 49 Okl. 270. 

12. Mo.—Kelso v. Lincoln Nat. Life 
Ins. Co., 67 S.W.2d 203, 227 Mo. 
A4>P. 184. 

Zudsmnlty bond 

Authority of an agent, as officer 
of a corporation, obligee in an in¬ 
demnity bond, to accept the bond, 
includes authority to reject it, and, 
when such obligee sues the obligor 
thereon, it cannot, in the absence of 
fraud on the part of the obligor, be 
heard to say that in accepting the 
bond It failed to learn the conditions 
thereof by reason of the neglect, to 
do their duty, of its duly authorised 
officers and agents whose acts are 
not covered by such bond.—Maryland 
Casualty Co. v. First State Bank of 
Dewar, 223 P. 701, 101 Okl. 71. 

13. U.S.—U. S. v. Strang, Fla., 41 S. 
Ct. 166, 254 U.S. 491, 65 L.Ed. 368. 

14. S.C.—State V. Lewis, 139 S.E. 
386. 141 S.G. 207. 

15. Iowa.—Schulte v. Ideal Pood 
Products Co., 226 N.W. 174, 208 
Iowa 767. 


NT—Harris v Harris, 241 N.TS. 
474. 137 Misc. 73. 

Wyo.—Wild*- V. y-iinmerman, 30 r.2d 
148, 153, 46 Wyo. 530, citing Corpus 
Juris. 

14a C.J. p 95 notes 23. 26. 

But it was held that L.1865 p 725 
No. 356, did not authorize any dele¬ 
gation of power by a corporation or¬ 
ganized thereunder to any committee 
composed of persons other than di¬ 
rectors.—People V. Young Men’s Fa¬ 
ther Matthew T. A. B. Soc., 1 N.W. 
931, 41 Mich. 67. 

Bstwasa meetings 

The directors of a corporation may 
clothe a committee in the intervals 
between the sittings of the board of 
directors with all of their own au¬ 
thority to conduct the ordinary busi¬ 
ness of the corporation.—Sheridan 
Electric Light Co. v. Chatham Nat. 
Bank, 28 N.E. 467, 127 N.Y. 617, af¬ 
firming 6 N.Y.S. 629, 52 Hun 575—14a 
C.J. p 95 note 26 I a]. 

Power to employ agents 
Directors were authorized to dele¬ 
gate to manager of corporation pow¬ 
er to employ agents and employees 
and to fix their salaries.—Schulte v. 
Ideal Food Products Co., 226 N.W. 
174, 208 Iowa 767. 
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the exercise of discretion has been recognized in 
some cases.i® Other cases have denied, however, 
the right of directors to delegate their own discre¬ 
tionary powers, at least under ordinary circumstanc- 
es.l^ Certainly they can delegate to one of their 
number, or to an executive committee, or to a par¬ 
ticular officer or agent, the power to perform purely 
ministerial acts.^* If the authority of directors is 
not regarded as delegated authority, as is sometimes 
the case, as shown supra § 742, they are not pre¬ 
cluded from delegating power by the rule against 
the redelegation of delegated powers,but powers 
of directors have been regarded as delegated so that 
they cannot be redelegated.^® 

Where by the charter the powers of the corpora¬ 
tion are vested in the stockholders the ultimate de¬ 
termination of the management of the corporate af¬ 
fairs rests with them and they may authorize the 
board to delegate its powers to an executive com¬ 
mittee but a by-law which attempts to substitute 
an executive committee for the board of directors 
and to confer on such committee all the powers con¬ 
ferred on such board by the charter is void and in¬ 
effective where the charter vests the management 


§ 759 

of the affairs 6f the corporation in a board of di- 
rectors.22 Even where it is expressly provided by 
statute or by-law that an executive committee ap¬ 
pointed in whole or in part by the board of direc¬ 
tors shall have the powers of such board, the pow¬ 
ers which such committee may exercise are limited 
to those in respect of transactions of an ordinary, 
current, routine, or ministerial nature.*^ 

§ 759. By Officers and Agents 

An officer or agent of a corporation cannot delegate 
powers Involving the exercise of Judgment and discretion, 
where It is intended that such powers should be exercised 
by such officer or agent In person. Powers Involving 
details of management and merely ministerial acts may 
as a rule be delegated by officers or agents having 
powers of management. 

In accordance with the general law of agency, 
officers and agents of corporations cannot delegate 
powers which involve the exercise of judgment and 
discretion, and which it is the intention of the cor¬ 
poration should be exercised by them in person 
but officers and agents charged with the general 
management of the corporate affairs usually have 
express or implied authority to delegate to other 
agents appointed by them the power to manage the 


16. Kv —Haldeman v. Haldeman. 

197 B\V, 876, 176 Ky. 635. 

Mo—Jones v. Williams, 39 S.W. 486, 

40 S.W. 353, 139 Mo. 1, 25, 61 Am. 

S.R. 436. 37 L.R.A. 682. 

14a C.J. p 95 note 23. p 96 note 28. 

Zn Texas 

(1) The supreme court has recop- 
nlzed a rather liberal rule assort¬ 
ing the power of the board of direc¬ 
tors to delegate powers involving the 
exercise of Judgment and discretion. 
—San Antonio Joint Stock Land 
Bank v. Taylor. 106 S.W.2d 650, 129 
Tex. 335, reversing Taylor v. San 
Antonio Joint Stock Land Bank. Civ. 
App. 101 SVV.2d 868. 

(2) Such board may appoint agents 

to transact the ordinary business of 
the corporation.—Helms v. Home 
Owners* Loan Corporation, 103 S.W. 
2d 128. 129 Tex. 121—Temple v. 

Dodge. 32 S.W. 514, 33 S.W. 222. 89 
Tex. 69. 

(3) In an earlier case, however, 
the view was taken that such board 
cannot confer on others a power to 
discharge duties imposed on them 
which involve the exercise of Judg¬ 
ment and discretion, except in the 
transaction of the ordinary business 
of the corporation, unless authorised 
to do so by the charter.—Temple v. 
Dodge, supra. 

(4) The view has also been ex¬ 
pressed that, where power to manage 
affairs of corporation was placed by 


statute and by charter in board of 
directors such authority could not 
be delegated to another.—Farmers’ 
Gin Co. V. Ka.sch. TexCiv.App, 277 
S.W. 746. affirmed in part and re¬ 
versed on other grounds in part 
Kasch V. J^'armers’ Gin Co., Com.App., 
3 S.W.2d 72. 

17. N.Y~-In re Allied Fruit & Ex¬ 
tract Co, 276 NY.S. 163. 243 App. 

DIv. 62. 

14a C.J. p 95 note 23. p 96 note 29. 

Directors of New Tork corporation 

who under by-laws had supervision 
over acts of president and general 
manager could not delegate to him 
entire control of corporation, since 
that would have been inconsistent 
with by-laws and Corporation Law.— 
Stoneman v. Fox Film Corporation, 
Mass., 4 N.E.2d 63, 107 A.L.]i. 989. 
Illegal delegation not shown 

In a case in which the rule stated 
in the text was recognized, it was 
held that there was not an illegal 
delegation where, as part of a plani 
to pay claims of creditors of a cor¬ 
poration, whose assets were in the 
hands of a trustee in bankruptcy, 
and to conserve the remaining assets 
for the corporation and its stock¬ 
holders, the assets of the corporation 
were transferred to the trustee in 
bankruptcy by a trust deed execut¬ 
ed by the corporation and the bank¬ 
ruptcy proceedings were discontin¬ 
ued.—Perfex Radiator Co, v. Goetz. 
191 N.W. 755, 179 Wis. 388. 
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18. Iowa.—Schulte v. Ideal Food 
Products Co., 226 N.W. 174, 208 Io¬ 
wa 767. 

Tenn —Crenshaw v. Barbour, 36 ' S. 
W.2d 87, 90. 

14a C.J. p 95 notes 23, 27. 

19. N Y.—Cassidy v. Uhlmann. 63 
N.E. 654, 170 N.Y, 505, affirming 
66 N.y.S 670, 64 App.Div. 205, no¬ 
tice for reargument denied 64 N.E. 
1119, 171 N.Y. 660. 

14a C.J. p 95 note 25. 

80. N.H.—Gill is V. Bailey, 21 N.H. 
149. 

81. U.S—Union Pnc. R. Co. v. Chi¬ 
cago. R. 1. & P. R. Co., Neb., 16 S. 
Ct. 1173, 163 U.S. 664, 41 L.Ed. 265. 

88 . Tex.—Tempel v. Dodge, 32 S.W. 
514, 33 S.W. 222, 89 Tex. 69. 

8a US —Hayes v. Canada, A. & P. 
SS Co , Mass.. 181 P. 289, 104 C.C.A. 
271. 

N.Y —Fensterer v. Pressure Lighting 
Co. 140 N.Y.S. 49, 85 Misc. 621. 
Tenn.—Crenshaw v. Barbour. 36 S.W. 
2d 87, 90. 

14a C.J. p 96 note 82. 

84. U.S.—Central Hanover Bank ft 
Trust Co. V. North Butte Mining 
Co., D.C.Mont.. 4 F.Supp. 711. 

14a C.J. p 96 note 34. 

Adjuster 

An attorney at law appointed ad¬ 
juster of corporation could not dele¬ 
gate authority without authorization 
from principal.—Clark v. Shea, 279 
P. 889. 130 Or. 196. 
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details of the business, although this may involve 
the exercise of discretion.^^ 

A general agent of the corporation may do cer¬ 
tain acts through a subagent but he cannot dele¬ 
gate to a subordinate agent his authority to execute 
negotiable instruments on behalf of the corpora- 
tion.27 The president cannot delegate any discre¬ 
tion which he has as such officeri^^ nor can the 
treasurer delegate his power, unless authorized to 
do so by the board of directors.*® 

Regardless of whether or not an executive com¬ 
mittee itself possesses a particular power involving 
the exercise of judgment and discretion of the high¬ 
est character, it cannot delegate such power to one 
of its members,*® nor can it confer permanent and 
supreme control of the corporation on a single offi¬ 
cer ;*! but it may delegate the power to do merely 
ministerial acts.** 

A committee appointed for a special purpose must 
keep within its authority in delegating power to an 
agent or broker.** 


§ 760. Exercise of Delegated Power; Execu¬ 
tive Committees 

In e*neral rules simitar to those applicable to a 
board of directors In respect of the exercise of powers 
apply to the executive committee of a board of direc¬ 
tors* Including rules as to the number who may act and 
as to the number constituting a quorum. 

Ordinarily the executive committee of a corpora¬ 
tion is subject to the same rules as the board of 
directors.** Like the board of directors, considered 
supra § 745, an executive committee can act only 
as a body.** A minority cannot act;** nor can a 
majority act at a special meeting of which an ab¬ 
sent member was not notified;*^ neither can the 
committee act when a quorum is not present.** A 
majority is sufficient to constitute a quorum.*® 

An executive committee has in general only such 
powers as are conferred by the board of directors 
or by-laws ;** and, where an executive committee is 
appointed with limited powers or for a specific pur¬ 
pose, it cannot bind the corporation in excess of 
the authority con ferred.* ^ 

Under a by-law providing that the executive com- 


gSte Mass.—Saltmarsh v. Spaulding, 
17 N.E. 316, 147 Mass. 224. 

14a C.J. p 96 note 36. 

Oeaeral manager 

(1) General manager of corpora¬ 
tion, which by its charter was au¬ 
thorized to buy leases and drill wells, 
had authority to do any * act usual 
and necessary in course of corpora¬ 
tion's business, and in so far as nec¬ 
essary in prosecution of such busi¬ 
ness, he could delegate necessary 
authority to a subordinate.—Chero¬ 
kee Public Service Co. v. Harry Crag- 
in Lumber Co., 49 P.2d 723, 174 Okl. 
67. 

(2) If a shipbuilding company’s 
general manager could bind his com¬ 
pany by contracting for fllllng be¬ 
hind a bulkhead, he could delegate 
the necessary authority to a subordi¬ 
nate.—Gerrish Dredging Go. v. Beth¬ 
lehem Shipbuilding Corporation, 141 
N.E. 867, 247 Maas. 162. 

Extent of power 

Where resolution of directors au¬ 
thorized officers of Indemnity com¬ 
pany to appoint attorneys in fact to 
execute bonds, etc., required by the 
laws of the United States, municipal 
laws, or otherwise, such officers 
could confer no greater power than 
was embraced in the authority 090 - 
ferred on them by the resolution.-— 
Flaherty v. Jackson, 94 So. 316, 152 
La. 679. 

se. • Mo.—Lingenfelter v. Hartford 
Phoenix Ins. Co., 19 Mo.App. 262, 
N.C.—Luttrell v. MarUn, 17 S.E. 573, 
112 N.C. 598. 


aV- Mass.—Emerson v. Providence 
Hat Mfg. Co., 12 Mass. 237, 7 Am. 

D. 66 . 

as. Mo.—Clay V. Brown. 123 S.W. 

308, 148 Mo.App. 641. 

Avoidance of responsibility 
President could not be heard to 
say to third persons dealing with 
corporation that he had intrusted his 
duties to others and was unacquaint¬ 
ed with its affairs.—^Knox-Harrison 
Dank A Trust Co. v. Johnson, 164 N. 
E. 298, 89 Ind.App. 318. 

President of hotel corporation 
Test whether hotel corporation's 
president had apparent authority to 
delegate execution of contract to em¬ 
ploy manager is whether reasonably 
prudent person acquainted with usag¬ 
es of business would be justified In 
supposing he was so authorized.— 
Ohio Boulevard Land Corporation v. 
Oreggory* C.C.A.Mich., 46 F.2d 263. 

29. Pa.—^Middleton, etc., Turnp. 
Koad.Co: v. Watson, 1 Rawle 330. 

30. N.Y.—Olcott V. Tioga R. Co., 27 
N.Y. 646, 84 Am.D. 298. 

14a CJ. p 96 note 40. 

31. N.Y.—Queen v. Second Ave. R. 
Co.. 36 N.Y.Super. 164, 44 How.Pr. 
281. 

32. N.Y.—Sheridan Electric Light 
Co. V. Chatham Nat Bank, 28 N. 

E. 467, 127 N.Y. 517, affirming 6 
N.Y.S. 629, 62 Hun 675. 

38. Ohio.—^Bast Cleveland R. Co. v. 
Everett 15 Ohio Cir.Ct 181, 8 Ohio 
Cir.Dec. 210. 

14a C.J. p 66 note 48. 

102 


34, Mass.—McNeil v. Boston Cham¬ 
ber of Commerce, 28 N.E. 245, 164 
Mass. 277, 18 L.R.A. 659. 

35. N.Y.—Young v. V. S. Mortgage, 
etc., Co., 141 N.Y.S. 364, 166 App. 
Div. 515, modifying 131 N.Y.S. 33. 

14a C.J. p 96 note 46. 

301 Mass.—McNeil v. Boston Cham¬ 
ber of Commerce. 28 N.E. 246, 154 
Mass. 277, 13 L.R.A. 669. 

14a C.J. p 96 note 47. 

37. U.S.—Close V. Brictson Mfg. Co., 
D.C.Neb., 43 F.2d 869. 

N.J.—^Metropolitan Tel., etc., Co. v. 
Domestic Tel., etc., Co., 14 A. 907, 
44 N.J.Eq. 668 . 

Xeasoxable aotlee 
In the absence of any practice, by¬ 
law, or statute fixing the time of 
calling meetings of the executive 
committee, reasonable notice is re¬ 
quired.—Hayes V. Canada, A. & P. 
S. S. Co., Mass., 181 F. 389, 104 C.C. 
A. 271. 

38. N.J.—Metropolitan Tel., etc., Co. 
V. Domestic Tel., etc.. Co., 14 A. 
907, 44 N.J.Eq. 668 . 

N.Y.—Corn Exch. Bank v. Cumber¬ 
land Coal Go., 14 N.Y.Super. 486. 

39. U.S.—Canada-Atlantic A Plant 
SS. Co. V. Flanders, Mass., 145 F. 
875, 76 C.C.A. 1, affirmed 166 F. 321, 
91 C.C.A. 307. 

14a C.J. p 97 note 60. 

40. Kan.—Jackson v. Republic Mut. 
Fire Ins. Co., 27 P.2d 296. 

41. N.Y.—Ryder v. Bushwlck R. Co., 
81 N.E. 261, 134 N.Y. 88 . 

14a C.J. p 97 note 68 . 
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mittee shall have authority to eMrcise any powers 
of the board when the board is not in session and 
that it shall be subject at all times to the orders of 
the directors, the calling of a meeting of the board 
of directors suspends the power of the executive 
committee to act in the meantime.^2 

The vote of a member of an executive commit¬ 
tee for a resolution adverse to the interests of the 
corporation cannot be counted where he has a per¬ 
sonal interest in the adoption of the resolution, ad¬ 
verse to the corporation.^^ 

Stockholders who have acquiesced in the conduct 
of the affairs of the corporation by an executive 
committee composed of members of the board of 


directors, subject to the approval of the board, may 
not successfully assert that the committee had no 
authority to transact business at meetings held else¬ 
where than at places designated in the articles of 
incorporation.^^ A corporation by delegating to 
its agent the power to do what the corporation itself 
might do by its executive officers cannot obtain 
greater rights than if it had done the thing through 
its authorized executive officers, notwithstanding 
the carelessness or mistake in judgment of the agent 
and ignorance of the officers as to the agent's ac- 

tions.^5 

Questions as to the manner of the execution of 
the authority of officers or agents in representing a 
corporation generally are considered infra § 1073. 


C. RIGHTS, DUTIES, AND LIABILITIES AS TO CORPORATION AND STOCKHOLDERS 

1. In General 


§ 761. Fiduciary Nature of Relation 

a. Directors 

b. Officers and employees 
a. Directors 

A director occupies a flduefary or quasi-fiduciary re¬ 
lation to the corporation and Its stockholders. While 


not a technical trustee, a director occupies a position 
of trust, and is frequently termed a trustee, his duties 
being analogous to those of a trustee toward the cestui 
qua trust, and Imposing on him the obligation to act with 
fidelity and good faith, subordinating his personal in¬ 
terests to those of the corporation. After the director 
ceases to be such, his fiduciary relation terminates. 

A director occupies a fiduciary^® or quasi-hduci- 


ea. N.T.'—Commercial Wood, etc., 
Co. V. Northampton Portland Ce¬ 
ment Co., 82 N.E. 730, 190 N.T. 
1, 123 Am.S.R. 629, affirming 100 
N.T.S. 960, 115 App.Dlv. 388. 

43 . Mont.—Stanton v. Occidental 
Life Ins. Co., 261 P. 620, 8I Mont. 

44. 

44. Mont.—Godfrey L. Cabot, Inc., v. 
Oaa Products Co.. 19 P.2d 878, 93 
Mont. 497. 

45. Md.—Metropolitan Club v. Hop¬ 
per, McQaw & Co., 139 A. 664, 163 
Md. 666. 

46. U.S.—Rinn v. Asbestos Mfg. Co., 
C.C.A.Ind., 101 P.2d 344—Ashman 
V. Miller, C.C.A.Mich.. lOl F.2d 85 
—Dunnett v. Am, C.C.A.Okl., 71 F. 
2d 912—Davis v. Pearce, C.C.A. 
Colo., 30 F.2d 86—Bisbee v. Mid¬ 
land Linseed Products Co., C.C.A. 
Minn., 19 F.2d 24, certiorari de¬ 
nied 48 S.CL 121, 275 U.S. 564, 72 
L.Bd. 428. 

Ark.—^Horner v. New South Oilmlll, 
197 S.W. 1163, ISO Ark. 651. 

Cal.—Angelus Securities Corporation 
V. Ball, 67 P.2d 168, 20 Cal.App.2d 
436—Schwab v. Schwab-Wilson 

Mach. Corporation, 65 P.2d 1268, 13 
Cal.App.2d 1—Lowe v. Copeland, 13 
P.2d 522, 125 Cal.App. 316—Pasa¬ 
dena Mercantile Finance Corpora¬ 
tion V. De Besa, 10 P.2d 492. 122 
Cal.App. 676—Reid v. Robinson. 
220 P. 676, 64 Cal.App. 46. 


Conn.—Jordan v. Jordan Co., 109 A. 

181, 619, 94 Conn. 384. 

Del.—Guth V. Loft. Inc., 5 A.2d 603, 
sustaining Loft. Inc. v. Guth, Ch., 
2 A.2d 225—Bodell v. General Gas 
& Electric Corporation, 132 A. 442. 

15 Del.Ch. 119, affirmed 140 A. 264, 

16 Del.Ch. 420. 

Fla.—Skinner v. Hulsey, 138 So. 769, 
103 Fla. 713—Chipola Valley Real¬ 
ty Co. V. Griffin, 115 So. 541, 94 Fla 
1151. 

Idaho.—Coeur D’Alencs Load Co. v. 
Kingsbury, 86 P.2d 691—Morton 

V. Morton Realty Co., 241 P. 1014, 
41 Idaho 729. 

Ill.—Harmony Way Bridge Co. v. 
Leathers. 187 N.E. 432, 439, 353 
111. 378, citing Gorpns Juris. 

Ind.—Schemmel v. Hill, 169 N.E. 678, 
91 Ind.App. 373—Zaring v. Kelly, 
128 N.E. 667, 74 Ind.App. 681. 

Iowa.—Wabash Ry. Co. v. Iowa A S. 

W. Ry. Co., 202 N.W. 595, 200 Iowa 
384—First Nat. Bank v. Fireproof 
Storage Bldg. Co., 202 N.W. 14, 
199 Iowa 1286—^Wagner v. Stand¬ 
ard Seed Tester Co.. 191 N.W. 314. 
194 Iowa 1330. 

La.—Williams v. Fredericks, 176 So. 
642, 187 La. 987. 

Md.—Coffman v. Maryland Pub. Co., 
173 A. 248, 254, 167 Md. 276, cit¬ 
ing Corpus Juris. 

Mass.—George Lawrence, Inc. v. Bro- 
dle, 20 N.E.2d 413—Spiegel v. Bea¬ 
con Participations, 8 N.E.2d 896— 
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Stoncman v. Pox Film Corpora¬ 
tion, 4 N.E.2d 63. 107 A L.R 989 
—Baker v. Allen, 197 N.E. 621, 292 
Mas.s. 169—Commissioner of Banks 
V. Harngan, 197 N.E. 92. 291 Mass. 
353—Sagalyn v. Meek ins, Packard 
& Wheat. Inc., 195 N.E 769. 290 
Mass. 434—Hathaway v. Huntley, 
188 N.E. 616. 284 Ma.«is. 587—Black 
V. Taft, 187 N.E. 96. 284 Mass. 77 
—^L. E Fosgato Co. v. Boston Mar¬ 
ket Terminal Co., 176 N E. 86 , 275 
Ma.s.s. 99—Brown v Little. Brown 
& Co.. 168 N.E. 521. 269 Mas.s. 102. 
66 A.LR. 1284—Calkins v. Wire 
Hardware Co., 165 N.E. 889. 267 
Mass. 52—Beaudette v. Graham, 
165 N.E. 671, 267 Mass 7—Albert 
E Touchet, Inc. v. Touchet, 163 N. 
E. 184, 264 Mass. 499—Abbot v. 
Waltham Watch Co., 156 N.E. 897, 
260 Mass. 81—Stratis v. Andreson, 
150 N.E. 832, 254 Mass. 536. 44 
A.L.R 667—In re Allen-Foster Wil¬ 
lett Co., 116 N.E. 875, 227 Mass. 
651. 

Mich.—Veeser v. Robinson Hotel Co., 
266 N.W. 64, 276 Mich. 133—Wag¬ 
ner Electric Corporation v. Hy¬ 
draulic Brake Co., 257 N.W. 884, 
269 Mich. 660—Heiden Realty Co. 
V. Brown, 220 N.W. 699, 243 Mich. 
678. 

Minn.—Seitz v. Frey. 188 N.W. 266, 
152 Minn. 170. 

Mo.—Punch V. Hipolite Co., 100 S.W. 
2d 878, 840 Mo. 53—Bromschwig v. 
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ary^7 relation to the corporation and its existing 
stockholders, but not to prospective stockholders,^^ 
although, on the other hand, it has been held that 
the confidential relation extends not only to existing 


stockholders, but also to persons invited to purchase 
stock.*® The director's position is one of trust®® 
and he is frequently denominated a trustee®^ under 
an implied or constructive trust,®2 and held account- 


Carthaere Marble & White Lime 
Co.. 66 S.W.2d 889. 334 Mo. 319— 
Proctor V. Farrar, 213 S.W. 469— 
Southwest Pump & Machinery Co. 

V. Forslund. 29 S.W.2d 165, 169, 226 
Mo.App. 262, citingr Corpus Juris. 

Mont.—Johnson v. Kaiser. 65 P.2d 
1179, 104 Mont. 261—Alward. v. 

Broadway Gold Mining Co., 20 P* 
2d 647, 94 Mont. 45. 

Neb.—Beaumont v. Folsom, 285 N. 

W. 547—^Whaley v. Matthews. 280 
N.W. 169, 134 Neb. 876—Fisher v. 
National Mortg. Loan Co.. 271 N.W. 
433. 132 Neb. 185, modified on an¬ 
other ground 274 N.W. 668, 133 
Neb. 280—Howell v. Poff, 241 N.W. 
648. 122 Neb. 793. 

N.J.—Jennings v. Studebaker Sales 
Corporation of America. 170 A. 626, 
112 N.J.Law 399—Whitfield v. 
Kern, 184 A. 333. 336. 120 N.J.Eq. 
115, reversed on other grounds 192 
A. 48. 122 N.J.Eq. 832, citing Oolv 
pus Juris. 

N.T. —Pink v. Title Guarantee & 
Trust Co.. 8 N.E.2d 321. 274 N. 
y. 167, reversing 289 N.T.S. 200. 
248 App.Div. 784, and reargument 
denied 10 N.E.2d 576. 274 N.Y. 610 
—Ludlam v. Rlverhcad Bond Moit- 
gage Corporation. 278 N.T.S. 487, 
244 App.Div. 113—^Welt v. The 
Beachcomber, Inc., 1 N.y.S.2d 177. 
166 Misc. 29—Levy v. Pacific East¬ 
ern Corporation, 276 N.T.S. 291. 153 
Misc. 488—Farmers' Loan & Trust 
Co. V. Pierson. 222 N.Y.S. 632, 130 
Misc. 110. 

N.C.—Teague ▼. Teague Furniture 
Co.. 161 SE. 630. 201 N.C. 803. 
Ohio.—Commercial Banking A Trust 
Co. V. Tenants’ Realty Co., 176 N. 
E. 36. 37 Ohio App. 666. 

Okl.—^McKce v. Interstate Oil A Gas 
Co., 188 P. 100, 77 Okl. 260. 

Pa.—Bailey v. Jacobs. 189 A. 320. 325 
Pa. 187—Dubbs v. Kramer, 153 A. 
733. 302 Pa. 455. 

S.D.—Shoen v. Sioux Falls Gas Co., 
261 N.W. 393, 63 S.D. 627. 

Tex.—Trinity-Universal Ins. Co. v. 
Maxwell. Civ.App.. 101 S.W.2d 606. 
error dismissed. 

Utah.—Gien Allen Mining Co. v. Park 
Galena Mining Co.. 296 P. 231. 77 
Utah 362—Jones Min. Co v. Cardiff 
Min. A Mill. Co.. 191 P. 426. 66 
Utah 449. 

Va.— A. I. M. Percolating Corporation 

V. Ferrodine Chemical Corporation. 
124 S.E. 442, 139 Ya. 366. 

W.Va.—Gall v. Cowell, 190 S.E. 130, 
118 W.Va. 263—Young v. Columbia 
Oil Co. of West Virginia. 158 S.E. 
678, 110 W.Va. 364. 

Wis.—Koelbel v. Tecklonlus. 280 N. 

W. 306, 228 Wla 317—McDermott 


V. O’Noll on Co.. 228 N.W. 481, 200 
Wis. 423. 

14a C.J. p 97 note 66. 

Ho onstom or proctloo can make 
corporate directorship mere position 
of honor void of responsibility.—Van 
Schaick V. Aron. 10 N.Y.S 2d 650, 170 
Misc. 620. 

Discrimination forbidden 

Director or ofHcer of corporation 
elected pursuant to agreement be¬ 
tween stockholders owes direct fidu¬ 
ciary responsibility to every stock¬ 
holder without distinction.—In re 
Ebbets’ Will. 276 N.Y.S. 667, 163 
Misc. 776. 

47 . Ala.—Holcomb v. Forsyth, 113 
So. 516. 216 Ala. 486. 

Fla.—Le Mire v. Galloway. 177 So. 
283, 130 Fla. 101—Orlnndo Orange 
Groves Co. v. Hale, 144 So. 674, 107 
Fla. 304—^Tampa Waterworks Co. 
v. Wood. 121 So. 780, 97 Fla. 493. 
La.—Markey v. Hibernia Homestead 
Ass’n, App., 186 So. 757. 

4SL Ala.—Williams v. Riddlesperger, 
114 So. 796. 217 Ala. 63. 

49. N.Y.-^r*eople v. Photocolor Cor¬ 
poration, 281 N.Y.S. 130, 166 Misc. 
47. 

Or.—Rugger v. Mt. Hood Electric Co., 
20 P.2d 412. 143 Or. 193, rehearing 
denied 21 P.2d 1100, 143 Or. 193. 

50. U.S.—Ashman v. Miller, C.C.A. 
Mich., 101 P.2d 86. 

Cal.—^Lowe v. Copeland, 13 P.2d 622, 
125 CaLApp. 316. 

Ma.ss.—Goodwin v. Agassiz. 186 N.E. 
659, 283 Mass. 358—Stratls v. An- 
dreson, 150 N.E. 832, 254 Mass. 
536, 44 A.L.R. 567. 

Mich.—Thompson v. Walker, 234 N. 

W. 144, 253 Mich. 126. 

Mo,—Southwest Pump A Machinery 
Co. V. Forslund, 29 S.W.2d 165, 169, 
225 Mo.App. 262, citing Corpus Ju¬ 
ris —Ford V. Ford Roofing Products 
Co.. App., 285 S.W. 638. 

N.Y.—People v. Marcus, 185 N.E. 97, 
261 N.Y. 268, affirming in part and 
reversing in part 257 N.Y.S. 424, 
235 App.Div. 397—Winter v. An¬ 
derson. 275 N.Y.S. 373. 242 App. 
Div, 430. 

W.Va.—Felsenheld v. Bloch Bros. To¬ 
bacco Co., 192 S.E. 646—Young v. 
Columbia Oil Co. of West Virginia, 
158 SK. 678, 110 W.Va. 364. 
Wis.—McDermott v. O’Neil Oil Co., 
228 N.W. 481, 200 Wis. 423. 

14a C.J. p 97 note 67. 

Source ox relatloiisliip 

The ordinary trust relationship be¬ 
tween corporate directors and stock¬ 
holders arises not from statutory or 
technical law but springs from fact 
that directors control corporate busi¬ 
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ness affairs and property and hence 
property interests of stockholders.— 
Ashman v. Miller, aC.A.Mlch.. 101 F. 
2d 86. 

51. U.S.—^Ashman v. Miller, supra. 
Cal.—^Austin v. Turrentine, App., 87 
P.2d 72. rehearing denied 88 P.2d 
178. 

Colo.—Buchhalter v. Myers. 276 P. 
972. 86 Colo. 419. 

Del.—Finch v. Warrior Cement Co., 
141 A. 64. 16 Del.Ch. 44—Bodell v. 
General Gas A Electric Corpora¬ 
tion. 132 A. 442, 16 Del.Ch. 119, af¬ 
firmed 140 A. 264, 16 Del Ch. 420— 
Lofland v. Cahall, 118 A. 1, 13 Del. 
Ch. 384—Cahall v. Lofland. 114 A. 
224, 12 Del.Ch. 299. 

Iowa.—Hoyt v. Hampe. 214 N.W. 718. 
206 Iowa 206, rehearing denied 220 
N.W. 45, 206 Iowa 206. 

Mass.—Goodwin v. Agassiz, 186 N.E. 
659, 283 Mass. 358—Riod v. A. E. 
Little Co.. 162 N.E. 918, 256 Mass. 
442—O’Brien v. O'Bncn, 131 N.E. 
177, 238 Mass. 403—In re Allcn- 
Foster-Willett Co., 116 N.E. 875, 
227 Mass. 551. 

N H.—Mica Products Co. v. Heat h, 
128 A. 805, 81 N.H. 470. 

N.Y.—National Drama Corporation v. 
Burns. 183 N.Y.S. 739, amrined 186 
N.Y.S. 943, 194 App.Div, 959—Welt 
V. The Beachcomber. Inc., 1 N.Y.S 
2d 177, 166 Misc. 29—Hnubon v. 
Morns, 291 N.Y.S. 96, 161 Misc. 174 
—In re Steinberg’s Estate, 274 N. 
Y.S. 914, 153 Mi.se. 339—Stanton v 
Schenck, 252 N.Y.S. 172, 142 Misc. 
406—^Walker v. Man. 253 N Y.S 
472, 142 Misc. 288. 

Ohio.—Commercial Banking A Trust 
Co. V. Tenants’ Realty Co., 175 N. 
E. 36. 37 Ohio App. 566. 

Okl.—Bentley v. Zelma Oil Co.. 184 
P. 131, 76 Okl. 116. 

S.D.—Newcomer v. Mountain Springs 
Ice A Cold Storage Co.. 256 N.W. 
369, 63 S.D. 81. 

Tex.—Trinity-Universal Ins. Co. v. 
Maxwell, Civ.App., 101 S.W.2d 606, 
error dismissed. 

W.Va.—Gall v. Cowell, 190 S.E. 130, 
118 W.Va. 263. 

14a C.J. p 97 note 58. 

59. Fla.—Hayes v. Belleair Develop¬ 
ment Co.. 162 So. 698, 120 Fla. 326. 
Hot trustee of espreee trust 

(1) An officer and director of cor¬ 
poration was not trustee of express 
trust arising from contract or priv¬ 
ity. but rather trustee of implied or 
resulting trust created by operation 
of law from his official relation to 
corporation, as respects liability to 
corporation for transactions with It. 
—Farmer v. Standeven, C.C.A.Okl., 
98 F.2d 958. 
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able in equity as such.53 On the other hand, it has 
been held that the relation between a corporation 
and its director and general manager, who has full 
control of the corporation, is not that of trustee and 
cestui que trust, but that of principal and agent.^^ 
A director is not a trustee in a technical^B or un¬ 
limited or universal^® sense. Moreover, he is not a 
trustee as to individual stockholders,®^ so as to pre¬ 
clude him, according to the weight of authority, 
from dealing with individual shareholders in re¬ 
spect to the sale or purchase of their shares, as 
shown infra § 793 b. A director is sometimes held 


to be a quasi trustee,®® although it has also been 
held that while a director is a quasi trustee as to the 
stockholders, he does not bear that relation to the 
corporation.®® 

A director's duties being trust duties or in the 
nature of the duties of a trustee toward his cestui 
que trust, his acts are subject to be tested by the 
rules governing the relation of a trustee to his ces¬ 
tui que trust.fi® The duties result from the nature 
of the emplo 3 anent, and without any stipulation to 
that efFect.fii He is bound to act with fidelity,3® the 
utmost good faith,fifi and with his private and per- 


(2) Dir«»ctor who took oath to per* 
form duties of director and to sup¬ 
port constitution and by-laws of cor¬ 
poration was not trustee of express 
trust.—Enyart v. Merrick, 34 P.2d 
629. 148 Or. 321. 

63. Mass.—In re Allen-Foster-Wil- 
Icft To.. 116 N.E. 875. 227 Mass. 
651. 

Mo.—Grand Amusement Co. v. Palla¬ 
dium Amusement Co.. 287 SW. 438 . 
315 Mo. 907. 

Neb.—Whaley v. Matthews, 280 N.W. 
ir»9, 134 Nob, 875—-Duffy Omaha 

Merchants* Express & Transfer Co.. 
255 NW. 1. 127 Neb. 273—Howell 

V. Poflf. 241 N.W. 648, 122 Neb 793. 
N'Y —Kroger v. Jaburg, 248 N.Y.S. 

3S7, 231 App Div. 641—Stanton v. 
Schonck. 252 N.Y.S. 172, 142 Misc. 
406. 

14a C.J. p 98 note 59. 

64. Ga—Mathews v. Fort Valley 
Cotton Mills, 176 S E. 505. 179 Oa. 
580. 

66 . U.S.—Dunnett v. Arn, C.C.A Okl.. 
71 F.2d 912. 

Ala.—Holcomb v. Forsyth, 113 So. 
516. 216 Ala. 486 

Del.—Guth V. Loft, Inc., 6 A.2d 603, 
sustaining Loft, Inc. v. Quth, Ch., 
2 A.2d 225—Bodell v. General Gas 
& Electric Corporation, 113 A. 442. 
15 Dcl.Ch. 119, affirmed 140 A. 264, 
15 Del Ch. 420. 

Kan.—Guilfoyle v. Brown. 88 P.2d 
1082, 149 Kan. 615 

Mo.—Punch V. Hipolite Co., 100 S.W. 

2d 878. 340 Mo. 53. 

N.J.—Whitfield v Kern. 192 A. 48. 
122 N.J.Eq. 332, reversing 184 A. 
333. 120 NJ.Eq. 115. 

Utah.—Jones Min. Co. v. Cardiff Min. 

& Mill. Co.. 191 P. 426. 56 Utah 449. 
W.Va.—Young v. Columbia Oil Co. 
of West Virginia. 158 S.E. 678, 110 

W. Va. 364. 

14a C.J. p 98 note 60. 

66. Tenn.—Wallace v. Lincoln Sav. 
Bank, 15 S W. 448, 89 Tenn. 630. 
24 Am.S.R. 625. 

14a C.J. p 98 note 61. 

67. Mass.—Goodwin v. Agassiz, 186 
N.E. 659. 283 Mass. 358. 

5a N.J.—Whitfield V. Kern, 192 A. 


48, 122 N.J.Eq. 332. reversing. 184 
A. 332, 120 N.J.Eq. 116. 

14a C.J. p 98 note 62. 

Xa North Oaroliaa, directors are 
held to be trustees or quasi trus¬ 
tees.—Gordon v. Pendleton. 162 S.E. 
646, 202 N.C. 241—Roscower v. Biz- 
zcll, 155 S.E. 658, 199 N.C. 666 —Bras¬ 
well V. Morrow, 141 S.E. 489. 196 N.C. 
127—North Carolina Corporation 
Commission v. Harnett County Trust 
Co.. 134 S.E. 656, 192 N.C. 246—Bes- 
selieu v. Brown, 97 S.E. 743, 177 N.C. 

65. 

59. Nev.—Smith v. Gray, 250 P. 369, 
50 Nev. 56. 

6 a Ala.—Holcomb v. Forsyth, 118 
So. 516. 216 Ala. 486. 

Cal.—^Angelus Securities Corporation 
V. Ball. 67 P.2d 152, 20 Cal.App.2d 
423. 

Del.—Loft. Inc., v. Guth. 2 A.2d 225, 
sustained Quth v. Loft, Inc., Sup., 
6 A.2d 503—Lofland v. Cahall. 118 
A. 1. 13 Del.Ch. 384—Cahall v. Lof- 
land, 114 A. 224. 12 Del.Ch. 299. 
Md.—^Pritchard v. Myers, 197 A. 620, 
116 A.L.R. 775. 

Mass.—Black v. Taft. 187 N.E. 96, 
284 Mass. 77. 

Neb.—Duffy v. Omaha Merchants’ 
Express & Transfer Co., 265 N.W. 
1, 127 Neb. 273. 

N.J.—Cuthbert v. McNeill, Ch., 142 
A. 819—Stephany v. Marsden, 71 A. 
598, 75 N.J.Eq. 90. 

N Y.—Levy v. Pacific Eastern Cor¬ 
poration, 275 N.Y.S. 291, 153 Misc. 
488. 

Utah.—Glen Allen Mining Co. v. Park 
Galena Mining Co., 296 P. 231, 77 
Utah 362. 

OoBtinning dutj 

President, manager, and director of 
corporation has continuing duty to 
keep accurate account of expenses 
and earnings and make data availa¬ 
ble to stockholders.—Howell v. Poff, 
241 N.W. 648 , 122 Neb. 793. 

61. Ky.—People's State Bank v. 
Jacksonian Hotel Co., 87 S.W.2d 
111, 261 Ky. 166. 

Md.—Cumberland Coal, etc., Co. v. 

Parish. 42 Md. 598. 

69. Ind.—Schemmel v. Hill, 169 N.E. 
678, 91 Ind.App. 373. 
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Mas.s.—Spiegel v. Beacon Participa¬ 
tions, 8 N.E.2d 895—Stoncman v. 
Fox Film Corporation, 4 N.E.2d 63, 
107 A.L.R. 989—Hathaway v. Hunt- 
ley. 188 NE. 616, 284 Mass. 687— 
Calkins v. Wire Hardware Co., 166 
N.E. 889, 267 Mass. 52. 

Mich.—Bliss Petroleum Co. v. Mc¬ 
Nally, 237 N.W. 63. 254 Mich. 669. 
Mo.—Southwest Pump & Machinery 
Co. v. Forslund. 29 S.W.2d 165, 169, 
225 Mo.App. 262, citing Oorpiis Ju¬ 
ris. 

Neb.—Beaumont v. Folsom, 285 N.W. 
547. 

N y.—Ludlam v. Riverhead Bond 
& Mortgage Corporation. 278 N.Y.S. 
487, 244 App Div. 113—Lyon v. Hol¬ 
ton, 4 N.Y.S.2d 538, 167 Misc. 585 
—Pink V. Title Guarantee & Trust 
Co., 298 N.TS. 644, 164 Misc. 128. 
Utah—Jones Min. Co. v, Cardiff Min. 

& Mill. Co., 191 P. 426, 66 Utah 449. 
14a C.J. p 99 note 65. 

Agreement Ib violation of fldnoiary 
dnty 

An agreement whereby powers of 
director of corporation were to be ex¬ 
ercised or restrained in consideration 
of payment to director was gross vio¬ 
lation of fiduciary duty of director to 
corporation.—Koelbel v. Tecktonius. 
Wis., 280 N.W. 305. 

63. U.S —Rinn v. Asbestos Mfg. Co., 
C.C A.Ind., 101 P.2d 344—Ashman 
v. Miller. C.C.A.Mich, 101 F.2d 86 
—Brampton Woolen Co. v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
45 P.2d 327—Davis v. Pearce, C.C. 
A.Colo., 30 F.2d 85. 

Ala.—Holcomb v. Forsyth, llj So. 
516, 216 Ala. 486. 

Ark.—^Horner v. New South Oilmill, 
197 S.W. 1163, 130 Ark. 551. 

Cal.—Angelas Securities Corporation 
v. Ball, 67 P.2d 162, 20 Cal App. 2 d 
423. 

Conn.—Jordan v. Jordan Co., 109 A. 

181, 519, 94 Conn. 384. 

Del.—Finch v. Warrior Cement Cor¬ 
poration, 141 A. 54, 16 Del Ch. 44 
—Lofland v. Cahall. 118 A. 1, 13 
Del.Ch. 384—Cahall v. Lofland, 114 
A. 224, 12 Del.Ch. 299. 

Fla.—Le Mire v. Galloway, 177 So. 
283, 130 Fla. 101—Skinner v. Hul- 
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sonal interests subordinated to his trust duty when* i must enforce strict compliance with these rules.*!’ 
ever the two come in conflict** Courts of equity I Any action on their part tending to the impairment 


Bay. 138 Bo. fSS, 108 Fla. 718— 
Tampa Waterworks Co. v. Wood* 
121 So. 789* 97 Fla. 493. 

Ind.—Schemmel v. Hill* 169 N.E. 678, 
91 Ind.App. 878—^ZarlngT v. Kelly. 
128 N.E. 667. 74 Ind.App. 681. 

Ky.—^Enterprise Foundry ft Machine 
Works V. Miners' Elkhorn Coal Co., 
45 S.W.2d 470, 241 Ky. 772. 

La.—^Williams v. Fredericks, 176 So. 
642. 187 La. 987—People’s Bank ft 
Trust Co. in Liauidatlon v. Thibo- 
daux, 129 So. 547, 170 La. 969. 
Mass.—George Lawrence. Inc., v. 
Brodie* 20 N.E.2d 413—Baker v. Al¬ 
len, 197 N.E. 621, 292 Mass. 169— 
Commissioner of Banka v. Harri- 
gan. 197 N.E. 92, 291 Mass. 863— 
Sagalyn v. Meekins* Packard ft 
Wheat. Inc., 195 N.E. 769—Goodwin 
y. Agassiz, 186 N.E. 669, 283 Mass. 
868 —L. E. Fosgate Co. v. Boston 
Market Terminal Co.. 175 N.E. 86 , 
276 Mass. 99—Calkins v. Wire 
Hardware Co., 165 N.E. 889, 267 
Mass. 52—^Beaudette v. Graham. 
166 N.E. 671. 267 Mass. 7—Abbot 

V. Waltham Watch Co.* 166 N.E. 
897, 260 Mass. 81. 

Mich.—^Wagner Electric Corporation 
y. Hydraulic Brake Co., 267 N.W. 
884, 269 Mich* 660—Bliss Petroleum 
Co. y. McNally, 287 N.W. 63. 254 
Mich. 669—Helden Realty Co. v. 
Brown, 220 N.W. 699, 243 Mich. 678. 
Miss.—Pioneer Oil ft Gas Co. y. An¬ 
derson. 151 So. 161. 168 Miss. 334. 
Mo.—Bromschwig y. Carthage Marble 
ft White Lime Co., 66 S.W.2d 889. 
834 Mo. 319—Southwest Pump ft 
Machinery Co., y. Forslund. 29 S. 

W. 2d 165, 169, 225 Mo.App. 262* 
citing Corpus Jnrls—Ford y. Ford 
Roofing Products Co., App., 285 S. 
W. 688 . 

Mont.—Johnson v. Kaiser, 66 P.2d 
1179, 104 Mont. 261—Alward v. 
Broadway Gold Mining Co., 20 P. 
2d 647* 94 Mont. 45. 

Neb.—Beaumont y. Folsom* 286 N.W. 
547. 

N.J,—Lynch y. Sapiro, 176 A. 827, 
117 N.J.Eqt 485. 

N.Y.—People v. Marcus* 185 N.E. 97, 
261 N.Y. 268, affirming in part and 
reyersmg In part 257 N.Y.S. 424, 
235 App.Dly. 397—^Dunlay y. Ave¬ 
nue M Garage & Repair Co., 170 N. 
E. 917, 253 N.Y. 274, affirming 237 
N.Y.S. 762, 227 App.Dlv. 804—Win¬ 
ter V. Anderson, 275 N.Y.S. 373, 242 
App.Dlv. 430—Kroger y. Jaburg. 
248 N.Y.S. 387, 231 App.Dly. 641— 
Walker y. Man, 253 N.Y.S. 472, 142 
Misc. 288. 

Ohio.—Commercial Banking ft Trust 
Co. V. Tenants’ Realty Co., 176 N. 
E. 36. 37 Ohio App. 566. 

Pa.—Bailey v. Jacobs* 189 A. 320, 
325 Pa. 187. 

Utah.—Glen Allen Mining Co. y. Park 


Galena Mining Co., 296 P. 231, 77 
Utah 862—^Elggren ▼. Woolley, 228 
P. 906. 64 Utah 163. 

W.Va.—Young y. Columbia Oil Co. of 
West Virginia, 168 S.E. 678* 110 W. 
Va. 364. 

14a C.J. p 99 note 66 . 

Kis acts are snbjeet to closer soro- 
tlay than those of mere stockholders. 
—People’s State Bank y. Jacksonian 
Hotel Co.* 87 S.W.2d 111* 261 Ky. 166. 
Froposing plan for reorganisation 
In determining whether plan for 
reorganization of corporation was in 
furtherance of fraudulent conspiracy 
of directors to mulct preferred stock¬ 
holders. court could consider history 
of preferred stock after reorganiza¬ 
tion, its rise on market, payment of 
dividends thereon out of earnings, de¬ 
posit of all but small fraction there¬ 
of for exchange, and failure of any 
assenting stockholder to complain 
or to testify that he was deceived, 
although such matters were not con¬ 
trolling. Submission of plan for re¬ 
organization to stockholders with ad¬ 
vice of directors that plan be adopted 
and that proxies be forwarded to cor¬ 
poration's offices for that purpose 
was not breach of directors' fiduciary 
relation. It could not be assumed 
that extent to which common stock 
was held in family of each director 
would not have been disclosed on in¬ 
quiry, although stock records might 
not have shown It. Availability of 
better plan for reorganization than 
that accepted by stockholders docs 
not indicate fraudulent conduct or 
breach of fiduciary relation by direc¬ 
tors proposing plan accepted. Fail¬ 
ure of plan for reorganization to 
specify stock holdings of its propo¬ 
nents with respect to shares of com¬ 
mon stock held or controlled by each, 
was held not actual or constructive 
fraud.—United Milk Products Corpo¬ 
ration y. Lovell, C.C.A.Ohio, 75 F.2d 
923, certiorari denied Lovell v. United 
Milk Products Corporation. 66 B.Ct. 
831, two cases, 295 U. 8 . 751, 79 L.Ed. 
1696. 

Fraud not shown 

In Involuntary bankrupt proceeding 
against corporation, it is duty of di¬ 
rectors to aid court in establishing 
fact of corporation's insolvency, so 
that assets may be properly appor¬ 
tioned among creditors, and fraud 
cannot be predicated on performing 
this duty.—Herring-Curt isB Co. v. 
Curtiss, 200 N.Y.S. 7, 120 Misc. 733, 
modified 227 N.Y.S. 489, 223 App.Dlv. 
101 . 

64. U.S.—Bisbee y. Midland Linseed 
Products Co., C.C.A.Minn., 19 F. 2 d 
24, certiorari denied 48 S.Ct. 121, 
275 U.S. 664, 72 L.Ed. 428. 

Cal.—^Angelus Securities Corporation 
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V. Ball, 67 P.2d 168, 20 Cal.App.2d 
436—^Lowe V. Copeland. 18 P.2d 622, 
126 CaLApp. 316. ' 

Ind.'—Schemmel y. Hill. 169 N.E. 678, 
91 lnd.App. 373. 

Ky.—People's State Bank v*. Jackson¬ 
ian Hotel Co., 87 S.W.2d 111, 261 
Ky. 166. 

Md.—CJolIman v. Maryland Pub. Co., 
173 A. 248, 167 Md. 276. 

Mass.—Bell v. Fred T. Ley ft Co., 179 
N.E. 294, 278 Mass. 60—Brown v. 
Little. Brown ft Co., 168 N.E. 621, 
269 Mass. 102, 66 A.L.R. 1284— 
Beaudette v. Graham, 165 N.E. 671, 
267 Mass. 7—^Albert E. Touchet, 
Inc. y. Touchet. 163 N.E. 184, 264 
Mass. 499—Reed v. A. E. Little Co., 
162 N.E 918, 256 Mass. 442—In re 
Allen-Foster-Willctt Co., 116 N.E 
876, 227 Mass. 651. 

Mich.—Bliss Petroleum Co. v. McNal¬ 
ly, 237 N.W. 63. 264 Mich. 569. 

Mo.—Bromschwig v. Carthage Mar¬ 
ble ft White Lime Co.. 66 S.W.2d 
889, 834 Mo. 319—Southwest Pump 
ft Machinery Co. v. Forslund, 29 S. 

W. 2d 165, 169, 225 Mo.App. 262, 
citing Oorpns Juris. 

Neb.—Howhll v. Poff, 241 N.W. 648. 
122 Neb. 793. 

N.Y.—Lyon v. Holton, 4 N.Y.S.2d 638. 
167 Misc. 686—Hauben v. Morris, 
291 N.Y.S. 96, 161 Misc. 174. 

N.C.—Teague v. Teague Furniture 
Co., 161 S.E. 530, 201 N.C. 803. 

Pa.—Bailey v. Jacobs. 189 A 320, 325 
Pa. 187. 

S.D.—^Newcomer v. Mountain Springs 
Ice ft Cold Storage Co.. 256 N.W. 
359, 63 S.D. 81. 

Va.—Marcuse v. Broad-Grace Arcade 
Corporation. 180 S.E. 327. 164 Va. 
653, 101 A.L.R. 217. 

W.Va.—Young v. Columbia Oil Co. of 
West Virginia, 168 S.E 678, 110 W. 
Va. 364. 

Wls.—McDermott v. O’Neil Oil Co.. 

228 N.W. 481, 200 Wis. 423. 

14a C.J. p 99 note 67. 

Bxistenoe of undisolosed personal 

laterest taints with suspicion acts 
or advice of fiduciary, such as cor¬ 
poration director, who has such in¬ 
terest.—^United Milk Products Corpo¬ 
ration v. Lovell. C.C.A.Ohio. 75 F 2d 
928, certiorari denied Lovell v. Unit¬ 
ed Milk Products Corporation, 56 S. 
Ct. 831, two cases. 295 U.S. 761, 79 
L.Ed. 1696. 

Assumsd Bseesslties of fight for 
control of corporation constituted no 
excuse for directors' breach of fidu¬ 
ciary duties.—Herring-Curtiss Co. v. 
Curtiss. 227 N.Y.S. 489, 223 App.Dlv. 
101, modifying 200 N.Y.S. 7, 120 Misc. 
733. 

66. N.Y.—Lyon v. Holton, 4 N.Y.S.2d 
638, 167 Misc. 686. 
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of corporate rights, the sacrifice of corporate inter¬ 
ests, the retardation of the objects of the corpora¬ 
tion, and a fortiori the destruction of the corpora¬ 
tion itself, will be regarded as a flagrant breach of 
trust on the part of the directors engaged there¬ 
in.®® 

After a director of a corporation ceases to be 
such, he occupies no relation to it of trust or con¬ 
fidence and deals with it thereafter like any other 
stranger ;®7 but a contract between two stockholders 
whereby it was agreed that they would resign as di¬ 
rectors and officers, and that one would purchase 
the other's stock, did not relieve the seller, who 
resigned from office, from abstaining, previous to 
the sale and resignation, from conduct detrimental 
to the corporation;®® nor is a director relieved 
from liability for a breach of trust by the fact that 
plans which were made and partially carried out 
while he was in office are consummated after he has 
ceased to be a director.®® 

The relation of directors and officers to credi¬ 
tors of the corporation is discussed infra § 837. 


The illegality of agreements involving a breach of 
duty by a director or officer is treated in the title 
Contracts § 199. 

b. Officers and Employees 

The relation of a corporate officer to the corporation 
and Ita stockholders Is fiduciary or quasi-fiduciary, re¬ 
quiring him to act loyally and In good faith, without as¬ 
suming any position In conflict with the interests of 
the corporation. Managing officers are In a sense trus¬ 
tees or quasi trustees, strictly accountable for their 
breaches of trust. A mere employee does not ordinarily 
occupy a position of trust toward the corporation unless 
he is also its agent. The relationship between the of¬ 
ficers Is one of confidence and fair dealing. 

The relation of an officer of a corporation to it, 
and its stockholders is fiduciary,*^® or quasi-fiduci¬ 
ary and corporate officers controlling the activi¬ 
ties of the corporation through ownership of a ma¬ 
jority of the stock, occupy a fiduciary relation to the 
minority stockholders.'^^ ^ corporate officer must 
at all times be loyal to his trust and act in good 
faith and unselfishly toward the corporation and its 
stockholders,and cannot assume positions in con- 


66 . Utah.—Glen Allen Mining Co. v. 
Park Galena Mining Co., 296 P. 231, j 
77 Utah 362. 

14a C.J. p 99 note 68 . 

67. N.Y.—Duncomb v. New York, 
etc, R. Co., 84 N.Y. 190, reversing 
22 Hun 133. 

68. N.Y.—Sohon System v. Troub. 
800 N.Y.S. 438, 252 App.Div. 653. 

69. Vt.—Hooker, etc., Co. v. Hooker, 
92 A. 443, 88 Vt. 335. 

7a U.S.—Burnes Nat Bank v. Muol- 
ler-Keller Candy Co., C.C A.Mo., 86 
P.2d 252—Dunnett v. Arn, C.C.A 
Okl., 71 F.2d 912—Bisbee v. Mid¬ 
land Linseed Products Co., C.C,A. 
Minn.. 19 F.2d 24, certiorari denied 
48 S.Ct 121, 275 U.S. 564, 72 L.Ed. 
428—Balch v. Investors* Royalty 
Co., D.C.Okl., 7 F.Supp. 420. 

Ala.—Davis Bluff Land & Timber Co. 

V. Cooper, 134 So. 639, 223 Ala. 137. 
Cal.—Lowe v. Copeland, 13 P.2d 522, 
125 CahApp. 315. 

Del.—Guth V. Loft, Inc., 6 A.2d 603, 
sustaining Loft, Inc. v. Guth, Ch., 
2 A.2d 225. 

Idaho.—Coour D'Alenes Lead Co. v. 

Kingsbury, 85 P.2d 691. 

111.—Harmony Way Bridge Co. v. 
Leathers. 187 N.E. 432, 439, 353 Ill. 
378, citing Corpus Juris, 

Iowa.—First Nat Bank v. Fireproof 
Storage Bldg. Co., 202 N.W. 14, 199 
Iowa 1285—Wagner v. Standard 
Seed Tester Co.. 181 K.W. 814, 194 
Iowa 1330. 

Md.—Coffman v. Maryland Pub. Co., 
178 A. 248, 264. 167 Md. 275. citing 

Oorpus Juris. 

Mass.—Lydia B. Pinkham Medicine 
Co. V. Gove, 20 N.U.2d 462. 


Minn.—Selts v. Prey. 188 N.W. 266. 
162 Minn. 170 

Mo.—Punch v. Ilipolite Co, 100 S W. 
2d 878. 340 Mo. 58—Prankfoid Ex¬ 
change Bank v. McCune, App., 72 
S.W. 2 d 165—Southwest Pump & 
Machinery Co. v. Forslund, 29 S.W. 
2d 165. 225 Mo App. 2C2. 

Mont.—Johnson v. Kaiser, 65 P.2d 
1179, 104 Mont 261—Alward v. 
Broadway Gold Mining Co, 20 P.2d 
647, 94 Mont 45—Meagher v. Har¬ 
rington, 254 P. 432, 78 Mont 457— 
Hanson Sheep Co. v. Farmers’ & 
Traders* State Bank, 163 P. 1151, 63 
Mont 324. 

Neb.—^Fisher v. National Mortg. Loan 
Co.. 271 N.W. 433, 132 Neb. 185, 
modified on another ground 274 N. 
W. 668 , 133 Neb. 280. 

N.J,—Whitfield V. Kern, 184 A. 333. 
335, 120 N.J.Eq. 115, reversed on 
other grounds 192 A. 48, 122 N.J, 
Eq. 332. citing Corpus Juris. 

N.Y.—Ludlam v. Riverhead Bond & 
Mortgage Corporation. 278 N.Y.S. 
487, 244 App.Dlv, 113—Winter v, 
Anderson, 275 N.Y.S. 373, 242 App. 
Dlv. 430—Welt v. The Beachcomb¬ 
er. Inc,, 1 N.Y.S.2d 177, 166 Mlsc. 
29—Pink v. Title Guarantee & 
Trust Co., 298 N.Y.S. 544, 164 Mise. 
128--In re Bbbets’ Will. 276 N.Y.S. 
567, 168 Mlsc. 775. 

Pa.—Bailey v. Jacobs, 189 A. 820, 825 
Pa. 187. 

Tex.—Trinity-Universal Ins. Co. v. 
Maxwell, Clv.App., 101 S.W.2d 606, 
error dismissed. 

Va.—A. I. M. Percolating Corporation 
v. Ferrodine Chemical Corporation, 
124 S.E. 442, 139 Va. 866 . 

Wash.—Central Bldg. Co. v. Key- 
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Slone Shares Corporation. 56 P.2d 
697, 185 Wash. 646. 

Wis.—McDermott V. O’Neil Oil Co.. 
228 N.W. 481. 200 Wis. 423—Farm¬ 
ers' & Merchants’ State Bank v. 
Perry, 202 N.W. 170, 186 Wis. 93. 
14a C.J. p 99 note 71. 

Vo fiduciary rslatioa exists where, 
at the lime of the transaction In¬ 
volved. the conditions on which de¬ 
fendant agreed to accept office had 
not been met.—Northern Oil & Gas 
Co. v. Birkfeland. 206 N.W. 380, 164 
Minn. 466. 

71. Fla.—Le Mire v. Galloway, 177 
So. 283, 130 Fla. 101—Tampa Wa- 
terw'orks Co. v. Wood, 121 So. 789, 
97 Fla. 493 

La.—Markey v Hibernia Homestead 
Ass’n, App., 186 So. 757. 

72. XT S.—Backus v. Finkelsteln, D. 
C.Minn., 23 F.2d 357. 

Ta Cal.—^AngcUis Securities Corpo¬ 
ration V. Ball, 67 P.2d 152, 20 Cal. 
App.2d 423. 

Fla.—Le Mire v. Galloway, 177 So. 
283. 130 Fla. 101 . 

Mich.—Thompson v. Walker. 234 N. 

W. 144, 253 Mich. 126. 

Miss.—Pioneer Oil & Gas Co. v. An- 
deraon. 151 So. 161. 168 Miss. 334. 
Mo.—Ford V. Ford Roofing Products 
Co., App.. 285 S.W. 538. 

Mont.—Johnson v. Kaiser. 65 P.2d 
1179, 104 Mont. 261—Alward v. 
Broadway Gold Mining Co., 20 P.2d 
647. 94 Mont. 45—Duffy v. Has¬ 
tings, 252 P. 316. 78 Mont. 22. 

N.Y.—Ludlam v. Riverhead Bond & 
Mortgage Corporation, 278 N.Y.S. 
487. 244 App.Div. 113—Winter v. 
Anderson. 275 N.Y.S. 373, 242 App. 
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flict with the interests of the corporation but the 
restrictions on their activities growing out of the 
fiduciary status extend only to such corporate in¬ 
terests as exist at the time or may reasonably be 
expected in the development of the corporate busi¬ 
ness.^® If the officers transcend or abuse their pow¬ 
ers, they are as much responsible to their principal 
as the agent of an individual is to him.*^® The gen¬ 
eral rule that an act of a corporate officer which 
is expressly or impliedly authorized by all'^of the 
shareholders is not legally wrongful as to them and 
the corporation, does not apply where all of the 
stock is owned by the officer committing the wrong 
as trustee for the beneficiaries as to whom his act 
is a breach of trust^^ 

Officers of a corporation are not technically trus- 


tees,7® but the managing officers are trustees in a 
certain sense,or quasi trustees.®® They are held 
to a strict accountability for any and all breaches of 
their trust ;®i and the law must be so administered 
that they will never be allowed to profit by disobey¬ 
ing it.®2 It has been held, however, that while a 
managing officer is a quasi trustee as to the stock¬ 
holders, he is not such as to the corporation.®® 

A mere employee does not ordinarily occupy a po¬ 
sition of trust or confidence toward the corporation 
unless he is also its agent.®^ On the other hand, 
one employed as manager of a corporation under 
the control and direction of the president and board 
of directors has been held to be an employee in a 
quasi fiduciary capacity, and, as such, bound to pro¬ 
tect the interests of his employer.®® An inference 


Dlv. 430—Pink v. Title Guarantee 
& Trust Co., 298 N.T S. 544, 164 
Misc. 128. 

Pa.—Bailey v. Jacobs. 189 A. 320. 326 
Pa. 187. 

Wash.—Central Blda. Co. v. Key¬ 
stone Shares Corporation, 66 P.2d 
697, 185 Wash. 645. 

Wis.—Farmers* & Merchants* State 
Bank v. Perry, 202 N.W. 179, 186 
Wis. 93. 

14a C.J. p 99 note 72. 

Stockholders have a right to expect 
officers of a corporation to be faith¬ 
ful to their trust.—Cahall v. Lof- 
land, 114 A. 224. 12 DeLCh. 299. 

Officers of subsidiary corporation 
selected by holding company owning 
majority of stock of subsidiary cor¬ 
poration are bound to act In good 
faith and for benefit of stockholders 
of subsidiary corporation.—^AVagner 
Electric Corporation v. Hydraulic 
Brake Co., 267 N.W. 884, 269 Mich. 
560. 

74k. U.S.—Burnes Nat. Bank v. Muel- 
ler-Kellcr Candy Co., C.C.A.MO., 86 
F2d 252—Blsbee v. Midland Lin¬ 
seed Products Co., C.CA.Minn., 19 
P.2d 24, certiorari denied 48 S.Ct. 
121, 267 U.S. 664, 72 L.Ed. 428. 

Cal.—^Lowe v. Copeland, 13 P.2d 622, 
126 Cal.App. 316. 

Md.—Coffman v. Maryland Pub. Co., 
173 A. 248. 167 Md. 275. 

Mont.—Hanson Sheep Co. y. Farmers’ 
& Traders' State Bank. 163 P. 1151, 
63 Mont. 324. 

N.Y.—Lyon v. Holton. 4 N.Y.S.2d 638. 
167 Misc. 686 . 

Pa.—Bailey v. Jacobs, 189 A. 320, 
325 Pa. 187. 

W.Va.—Young v. Columbia Oil Co. of 
West Virginia, 168 B.E. 678, 110 W. 
Va. 364, 

Wis.—^McDermott v. O’Neil Oil Oo., 
228 N.W. 481. 200 Wis. 423. 

Officers may become liable for loss 
occasioned by acts detrimental to 
corporation, where In doing them of¬ 
ficials subordinated interests of' cor¬ 


poration to their own and stockhold¬ 
ers did not know of. or acquiesce in. 
such acts.—Coffman v. Maryland 
Pub. Co.. 178 A. 248. 167 Md. 275. 

76b U.S.—Hopper v. Western Tablet 
& Stationery Corporation, C.C.A. 
Mich., 66 F.2d 172. 

76. U.S.—Farmer v. Standeven, C.C. 
A.Okl., 93 F. 969, 963, citing Corpus 
Juris. 

N.Y.—Austin v. Daniels, 4 Den. 299— 
Franklin F. Ins. Co. v. Jenkins. 8 
Wend. 130. 

77. Pa.—Barnes Sc Tucker Co. v. 
Bird Coal Co., 32 Pa.Di8t & Co. 
635. 

78. Del.—Guth v. Loft, Inc., 6 A.2d 
603, sustaining Loft, Inc., v. Guth, 
Ch., 2 A.2d 225. 

79. Cal.—Lowe v. Copeland, 13 P,2d 
622, 125 CaLApp. 315. 

Mo.—Grand Amusement Co. v. Palla¬ 
dium Amu.sement Co., 287 S.W. 438, 
315 Mo. 907—Ford v. Ford Roofing 
Products Co., App., 286 S.W. 638. 
Neb.—Duffy v. Omaha Merchants’ 
Express & Transfer Co., 255 N.W. 
1, 127 Neb. 273. 

N.C.—Gordon v. Pendleton. 162 S.E. 
546, 202 N.C. 241—Roscower v. Bis- 
zell, 155 S.E. 558, 199 N.C 656— 
Braswell v. Morrow, 141 S.E. 489, 
195 N.C. 127—^North Carolina Cor¬ 
poration Commission v. Harnett 
County Trust Co., 134 S.E. 666, 192 
N.C. 246—Besselieu v. Brown, 97 
S.E. 743, 177 N.C. 65. 

Okl.—Capitol Hill Undertaking Co. v. 
Render, 299 P. 854, 859, 149 Okl. 
132, citing Corpus Juris, and af¬ 
firmed 58 P.2d 261. 176 Okl. 636— 
Bentley v. Zclma Oil Co., 184 P. 
131, 76 Okl. 116. 

Tox.—Trinity-Universal Ins. Co. v. 
Maxwell, Clv.App., 101 S.W.2d 606. 
error dismissed. 

14^ C.J. P'99 note 74. 

80. ' Miss.—IMoneer Oil & Gas Co. v. 
Anderson, 161 So, 161, 168 Miss. 

* 334. 


N.C.—Gordon v. Pendleton, 162 S.E. 
646, 202 N.C. 241—Roscower v. Biz- 
zell, 155 S.E. 558, 199 N.C. 656— 
Braswell v. Morrow. 141 S.E. 489, 
195 N.C. 127—^North Carolina Cor¬ 
poration Commission v. Harnett 
County Trust Co., 134 S.E. 656, 192 
N.C. 246—Besselieu v. Brown, 97 S. 
E. 743, 177 N.C. 66 . 

Or.—Jansen v. Tyler, 49 P.2d 372, 151 
Or. 268, modifying 47 P.2d 969, 151 
Or. 268. 

81. Mo.—Southwest Pump Sc Ma¬ 
chinery Co. V. Forslund, 29 S.W.2d 
165. 226 Mo.App. 262. 

N.Y.—Lyon v. Holton, 4 N.Y.S.2d 638, 
167 Misc. 585. 

14a C.J. p 100 note 75. 

82. Minn.—Shearer v. Barnes, 136 
N.W. 861, 118 Minn. 179. 

Miss.—Pioneer Oil & Gas Co v. An- 
. derson, 151 So. 161, 168 Miss. 334 

83. Nev.—Smith v. Gray, 250 P. 869. 
60 Nev. 56. 

84. U.S.—Irving Trust Co. v. 
Deutsch, C.C.A.N.y.. 73 F.2d 121, 
modifying, D.C., 2 F.Supp. 971 and 
certiorari denied Biddle v. Irving 
Trust Co., 55 S.CI. 405, 291 US. 708, 
79 L.Ed. 1248, rehearing denied 55 
S.Ct 514, 294 U.S. 733, 79 L.Ed. 
1262, certiorari denied Dcutsch v. 
Irving Trust Co., 65 S.Ct. 405, 294 
U.S. 708, 79 L.Ed. 1243, Hammond 
v. Irving Trust Co.. 55 S.Ct 405. 
294 U.S. 708, 79 L.Ed. 1243, Irving 
Trust Co. V. Mendes, 65 S.Ct 405, 
294 U.S. 708, 79 L.Ed. 1243, and 
Bell V. Irving Trust Co., 65 S.Ct. 
406, 294 U.S. 709, 79 L.Ed. 1243. 

85. Pa.—Kane v. Schuylkill Fire Ins. 
Co.. 48 A. 989. 199 Pa. 205. 

Xe violatM hla duty where, there 
being a disagreement between him 
and president, he takes care of his 
own interest by keeping deadlock in 
board of directors, in which there is 
vacancy.—Kane V. Schuylkill Fire 
Ins. Co., 'Supra, • 
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of fraudulent intent cannot be drawn from the ac« 
tion of an employee in obeying the instructions of 
his superiors, where the employee's action is con¬ 
sistent with an honest design.*® 

The relationship between corporate officers, like 
that between the officers and the corporation, is one 
of confidence and fair dealing, and calls for full 
disclosures.*^ 

§ 762. Imputation of Knowledge 

Corporate directore and officers are generally charge¬ 
able with knowledge of any matter which it la their duty 
to know. Notice to the corporation la ordinarily notice 
to the corporate officers, and notice to an officer’s agent 
is notice to the officer of any matter coming within 
the scope of the agent’s authority. 

The directors of a corporation are chargeable 
with knowledge of the statute under which the cor¬ 
poration is organized and from which it derives its 
powers;** of the financial condition of the corpo¬ 
ration;** of facts which the corporate books and 
records disclose,*® and of such corporate affairs as 
it is their duty to know and which they might know 
had they diligently discharged their duties.*! On 
the other hand, it has been held that the directors 


are not bound as a matter of law to know all the 
affairs of the corporation,** nor at all times to 
know just what its books and papers contain;** 
and it has been held that the rule that officers and 
directors are chargeable with knowledge of what 
the books and records disclose, cannot be applied 
against a corporation to defeat the liability of its 
president to it.*^ Neither are they chargeable with 
knowledge of the contents of the corporate books 
as regards money converted by an employee, where 
the accounts were so manipulated that the true con¬ 
dition was not discoverable by examination.®* It 
has also been held that they are not chargeable with 
knowledge of the corporation's business transac¬ 
tions.** Also, the fact that a person is a director 
does not make him chargeable with knowledge of, 
or bound by, the provisions of a certain form of 
contract intended to be used in like cases, where 
the company received his money without such a con¬ 
tract.*'^ 

Corporate officers are chargeable with knowledge 
of the provisions of the articles of incorporation** 
and of every fact concerning the corporate affairs 
which the exercise of ordinary diligence and the 
performance of their legal duties would give 


86. N Y.—Herring-CurtlRS Co. v. 

CurtisB. 200 N.YS. 7. 120 MIsc 
733. modified on other grounds 227 
X V.S 489. 223 App.Dlv. 101. 

87. Ohio.—KelloRp-Mackay Co. v. 
O'Neal, 177 N.E. 778, 39 Ohio App 
372. 

88. Mich.—Van Elten v. Eaton, 19 
Mich 187. 

N.Y—Johmson v. Underhill, 62 N.Y. 
203. 

89. Knn —Noll v. Boyle, 36 P 2d 330. 
.331. 140 Khfi. 252, quoting Corpus 
Juris. 

14a C J. p 100 note 79. 

90. Fla —Redstone v. Redstone 

l>umber & Supply Co., 183 So. 882, 
8S4. 101 Fla. 226, citing Corpus Ju¬ 
ris. 

Ill -F. H. Hill Co. V. Barmore, 220 
Ill.App. 222. 

Kan.—Noll v. Boyle, 36 P.2d 330, 331. 
140 Kan. 252. quoting Corpus Ju¬ 
ris. 

S.D.—Porter v. Hallet & Carey Co., 
166 N.W. 625, 40 S.D. 136. 

W.Va.—Hartley v. Ault Woodenware 
Co., 97 S.E 137, 82 W.Va. 780. 

14a C.J. p 100 note 80. 

CoBtraots filed 

Executive committee's knowledge 
of newspaper company's contract 
With advertising representative could 
be charged to directors, where copies 
of contract were filed.—Palmer v. 
New York Herald Co., 239 N.Y.S. 619, 
228 App.Div. 176. 

91. U.S.—Baltimore & O. R. Co. v. 


Poar, CC.AInd., 84 F.2d 67—Wing 
V. Dillingham. Tex., 239 F. 54, 152 
C C.A. 104, certiorari denied 87 S. 
Ct. 652, 244 U.S. 654, 61 L Ed 1373. 
Fla —Manatee County Orowens’ Ass’n 
V. Florida Power & Light Co., 152 
So. 181, 113 Fla. 449—Redstone v. 
Red.stone Lumber & Supply Co., 
133 So. 882. 884, 101 Fla. 226, cit¬ 
ing Corpus Juris. 

Ind —Fayette Lumber Co. v. Faught, 
5 NE.2d 132, 102 Ind App. 686 — 
Seymour Improvement Co. v. Vi¬ 
king Sprinkler Co., 161 N.E. 389, 87 
Ind App. 179. 

Iowa.—In re Evans' Estate, 232 N.W. 
72, 212 Iowa 1. 

Kan.—Noll v. Boyle. 36 P 2d 330, 331. 
140 Kan. 252, quoting Corpus Juris 
—Darling & Co. v. Petn, 27 P.2d 
255. 258, 138 Kan. 666 , citing Cor¬ 
pus Juris. 

Minn.—Barrett v. Smith, 242 N.W. 
392, 185 Minn. 596. 

N.Y—Van Schaick v. Aron, 10 N.Y.S. 

2 d 550. 170 Misc. 520. 

Okl —Sumner Coal-Mining Co. v. 
Pleasant, 269 P. 1055, 127 Okl. 174 
—Halsell V. Muskogee First Nat. 
Bank. 150 P. 489, 48 Okl. 535, L.R. 
A.1916B 697. 

14a C.J. p 488 note 27. 

Director is presumed to know 
everything concerning corporate af¬ 
fairs that he might have learned 
through exercise of reasonable care. 
—Leterman v. Pink, 291 N.YS. 249. 
249 App.Div. 164, reargument and 
motion denied Ebenstein v. Pink, 292 
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N.Y.S. 961, 249 App.Div. 730, af¬ 
firmed 11 NE.2d 781, 276 N.Y. 613. 

92. Kan.—Noll v. Boyle, 36 P.2d 330, 
331, 140 Kan. 252, quoting Corpus 
Juris, 

N.Y.—Wakeman v. Dailey, 51 N.Y. 
27, 10 Am.R. 551, affirming 44 Barb. 
498. 

Ohio.—Goff V. Emde, 167 N.E. 699, 32 
Ohio App. 216. 

931 Ohio.—Goff v. Emde, supra. 

94. Cal.—Pacific Vinegar, etc.. 
Works v. Smith, 93 P. 85, 152 Cal. 
507. 

95. Mont.—Montana Auto Finance 
Corporation v. Federal Surety Co., 
278 P. 116, 85 Mont 149. 

96. Kan.—Noll v. Boyle, 36 P.2d 330, 
331, 140 Kan. 252, quoting Corpus 
Juris. 

N.Y.—Hudd V. Robinson, 26 N.E. 
1046. 126 N.Y. 113, 22 Am.S.R. 816, 
12 LK.A. 473, reversing 7 N.Y.S. 
635, 54 Hun 339. 

Director not in active charge of 
corporation is not chargeable with 
knowledge of acts of officers in ac¬ 
tive charge so as to make nonactive 
director liable for loss .su.staincd by 
corporation through investments un¬ 
authorized by charter.—Noll v. Boyle, 
36 P.2d 330. 140 Kan. 252. 

97. Arlz.—Gray v. Salt Riv'er Valley 
Canal Co.. 12 P. 607. 2 Ariz. 226. 

[ 98. Ky.—Cronlnger v. Bethel Grove 
Camp Ground Assoc., 161 S.W. 230, 

I 166 Ky. 356. 
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thcm.9S So, an officer authorized to sign the cor¬ 
poration’s checks is presumed to know the consid¬ 
eration for which they were given.^ An officer is 
by reason of his position prima facie chargeable 
with knowledge of the customs and usages of the 
corporation. 2 Also, an officer of a corporation who 
has in his power the inspection and supervision of 
its books, is as much bound, prima facie, by the 
entries found therein, as a partner would be bound 
by the books of his hrm.^ 

Notice to a corporation is notice to its officers in 
respect to defects in the title to promissory notes 
transferred by the corporation to them.^ When di¬ 
rectors make a joint purchase, the knowledge of 
some is imputable to all;^ and a director who is 
acting as agent of a corporation in a certain trans¬ 
action is chargeable with knowledge that his associ¬ 
ate directors had been acting as agents in the same 
transaction.^ Directors arc chargeable with knowl¬ 
edge of what transpires at meetings of the board 
but a director is not chargeable with notice as an 
individual because the corporation is presumed to 
have notice on account of notice to another direc¬ 
tor.* The rule that notice of the wrongful acts 
of corporate agents is imputed to the corporation 
stated infra § 1078, does extend to the imputing of 
such notice to an officer who is without actual no¬ 
tice or connection with the transaction, and in mat¬ 
ters affecting his private and independent dealings 
with the corporation.® A corporate officer cannot 


deny knowledge of facts as groimd for repudiating 
a transaction where the facts were known to his 
private secretary who acted for hiih in carrying 
out the transaction.^® 

§ 763. Ratification of Breaches of Trust 

a. In general 

b. Ratification by stockholders 

c. Ratification by directors 

a. In General 

Trantaetiont Involving breaches of trust by corporate 
officers or dlrectorst may be avoided by the corporation 
or the stockholders if action to disaffirm Is taken within 
a reasonable time; or a transaction may be ratified un¬ 
less It is malum prohibitum or against public policy. 
There can be no ratification without knowledge of the 
acts in question. 

Unless a transaction in which a director or offi¬ 
cer commits a breach of trust falls within the pro¬ 
hibition of a statute or of a rule of common law, so 
that the act done is malum prohibitum, or aq^ainst 
public policy, in which case it cannot be ratified, 
it may be avoided, either at the election of the cor¬ 
poration acting through its dircctors^2 and officers; 
or at the election of stockholders,^* or it may be 
ratihed.^^ In dealing with this subject it must be 
kept in mind that what the corporation itself can¬ 
not do, it cannot ratify;^* and that there must be 
knowledge of the acts in question before there can 
be a ratification thereof.^® The stockholders are 


M. Mo.—^Kregrain v. Blake, 23S 8.W. 

496. 292 Mo. 498. 

14a C.J. p 100 note 85. 

Bendenoy of ootloiL 
By virtue of hia official position 
law charges president of corporation 
with knowledge of pendency of suit 
by corporation In another state.— 
Ferguson-McKinney Dry Goods Co. v. 
Garrett, Tex.Com.App., 252 S.W. 738, 
reversing. Civ.App., 235 S.W. 246. 
aervioe of snnunoas 
Knowledge of personal service of 
summons on foreign corporation out¬ 
side state, securing order of publi¬ 
cation. is imputable to its president 
who was an attorney, and had exclu¬ 
sive management of Its litigation.— 
Reynolds v. Gladys Belle Oil Co., 243 
P. 578. 76 Mont. 332. 

1. Lia.—Wichita Motors Co. v. 
Homcfolks Co., 4 La-App. 611. 

5. Cal.—Fraylor v. Sonora Min. Co., 
17 Cal. 694. 

8. Pa.—Montgomery v. Waynesburg 
Bxch. Bank, 6 A. 133. 3 Pa-Cas. 461. 
4i N.Y.—Nelson v. Wellington, 18 N. 
T.Super. 178. 

Notice to officer as notice to corpora¬ 
tion see infra | 1078 et seq. 

6. U.S.—^Lyman v. U. S. Bank. 12 


How. 226, 13 L.Bd. 965. affirming. C. 
C.. 2 F.Cas.No.824, 1 Blatchf. 297, 
20 Vt. 666. 

6l Vt.—^Woodbury Granite Co. v. 

Mulliken, 30 A. 28. 66 Vt. 466. 

7« Ill.—Johnson v. Canfleld-Swigart 
Co.. 126 N.E. 608, 292 111. 101, af¬ 
firming 211 lU.App. 423. 

Director dealing with corporate 
property on his own aooonnt is 
chargeable with notice of action of 
board in reference to such property, 
regardless of whether or not he was 
present at meeting of board at which 
action was taken. 

Ohio.—Greenville Gas Co. v. Reis, 44 
N.E. 271, 64 Ohio St. 649. 

Utah.—Gay v. Young Men's Cons. Co¬ 
op. Mercantile Inst., 107 P. 237, 
37 Utah 280. 

g. Or.—^Washburn v. Inter-Mountain 
Min. Co., 109 P. 382, 66 Or. 678, 
Ann.Cas.l912C 367. 

A, Cal.—Pitman v. Walker. 203 P. 
739, 187 Cal. 667. 

IQ, Ind.—^Knox-Harrlson Bank & 

Trust Co. v. Johnson, 164 N.K. 298, 
89 Ind.App. 318, 

11. Del.—Loft, Inc. v. Quth. Ch., 2 
A.2d 226, sustained Guth v. Loft, 
Inc., Sup., 6 A.2d 503. 

no 


Utah.—Elggren v. Woolley, 228 P. 
906. 910, 64 Utah 183, citing Cor. 
pus jrnris. 
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18. N.Y.—^Hoyle v. Pittsburgh & 
Montreal R. Co., 64 N.Y. 314, 13 
Am.R. 696. 

14a C.J. p 100 note 95. 

13. N.J.—Hayes v. Pierson, 46 A. 

1091, 68 A. 728, 66 N.J.Eq. 363. 
Or.—Stanley v. Luse, 68 P. 76. 36 Or. 
25. 

Iowa.—Outing v. Plum, 285 N. 
W. 669, 212 Iowa 1169. 

14a C.J. p 100 note 97. 

16. U.S.—Bundy v. Jackson, C.C. 
Ark., 24 F. 628. 

Ill.—Durkee v. People. 40 N.E. 626, 
156 III. 364. 46 Am.S.R. 340, affirm¬ 
ing 63 IlLApp. 396. 

16. U.S.—First Trust & Savings 
Bank v. lowa-Wisconsin Bridge 
Co., C.C.A.Iowa, 93 F.2d 416. 427, 
citing Oorpu Juris. 

Ill.—Farwell v. Pyle-Natlonal Elec¬ 
tric Headlight Co.. 124 N.B. 449, 
289 Ill. 167, affirming 212 Ill.App. 
460. 

R.I.—State V. BelUn, 181 A. 804, 66 R. 
I. 374. 

14a C.J. p 101 note 90. 
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not bound to look into the managfement^ and will 
not be held to have notice of everything which has 
been done by the directors, who may be assumed 
by the stockholders to have done their duty.^^ If 
the corporation or the stockholders wish to disaf¬ 
firm the transaction, this must be done within a rea¬ 
sonable time,^® accompanied ordinarily by an offer 
to put the trustee or trustees in statu quo*^® The 
meaning is that laches, that is to say, an unreason¬ 
able delay in disaffirming after knowledge, espe¬ 
cially where new rights have been acquired, will 
be tantamount to a ratification.®® A presumption 
of ratification arises from slight circumstances, 
where the act was clearly beneficial to the corpo- 
ration.®! 

Acts not amounting to ratification. The addition¬ 
al concurrence of a third officer in a transaction 
whereby two other officers had conspired to defraud 
the corporation,®® or the action of a meeting of 
stockholders at which no one is present but the de 
facto officer by whom the illegal act was done, the 
other stockholders being absent in consequence of 
the issuance of an injunction against holding the 
election, which was the chief object* of the meet¬ 
ing,®® do not amount to a ratification. There is 
no ratification where plaintiff stockholder, the only 
one to object, had filed a similar bill previously 
against defendant, which had been dismissed on a 
merely technical ground.®^ The acceptance by the 
stockholder of a dividend on his stock can be no 
ratification of the illegal conduct of the directors.®® 
Recognition by the stockholders of liability to a 


creditor does not operate as a waiver of the right 
of action against the officer for wrongfully contract¬ 
ing the liability.®® 

Ratification of particular matters. Elsewhere in 
this Title arc treated the ratification: Of deal¬ 
ings of the officers or directors with regard to the 
corporate property, funds, or securities, infra § 778 ; 
of contracts between the corporation and the officers 
or directors, infra § 783; of the issuance of stock 
to a director, infra § 795; of the purchase of stock 
by officers for the corporation, infra § 796; and of 
ultra vires acts of the corporation, infra § 97L 

b. Eatification by Stockholders 

atockholderi may ratify acta of dlrectora or other 
officera In violation of their dutlea, and an individual 
atockholder may be eatopped to queatlon auch acta; but 
there can be no ratification by atockholdera who partic¬ 
ipated In the wrongful acta. 

The stockholders cannot hold the directors or of¬ 
ficers to personal liability when they have affirma¬ 
tively authorized or ratified the act in question or 
where they had knowledge thereof and failed to ob¬ 
ject promptly and actively or to seek judicial re¬ 
lief.®^ An individual stockholder may be estopped 
by his conduct or acquiescence from complaining of 
a breach of trust by an officer or director,®® and 
an act which is within the competency of the corpo¬ 
ration but without the authority of a particular offi¬ 
cer may be ratified by the majority stockholders;®® 
but a fraudulent breach of trust on the part of a 
director or officer cannot be ratified by the corpora¬ 
tion, except by the unanimous consent of the stock- 


CoMtAt of otookholdors obtained 
without disclosure of circumstances 
does not ratify breach of duty by di¬ 
rectors.—First Trust & Savins:s3ank 
V. Iowa-Wisconsin BridKe Co., C.C.A. 
Iowa, 98 F.2d 416. 

Report at stookholdera* meetlAff 
which showed merely ownership of 
bank stock, does not ftive notice that 
stock was acquired ultra vires, so as 
to Impute knowledge thereof to 
stockholders represented by proxy, 
even if such representation charges 
them with knowledge of report.— 
Holmes v. Crane, 182 N.Y.S. 270, 191 
App.Dlv. 820, affirmed 134 N.E. 676, 
232 N.T. 671. 

17. Cal.—Highland Park Inv. Co. v. 
List, 184 P. 48. 42 Cal.App. 762. 

Ill.—Farwell v. Pyle-National Elec¬ 
tric Headlight Co., 124 N.E. 449, 
289 Ill. 167. 

18. U.S.—Twin-L.lck Oil Co. v. Mar- 
bury. D.C.. 91 U.8. 587, 23 L.Ed. 
328. 

14a C.J. p 101 note 2. 

19. U.S.—Benslek v. Thomas, Colo., 
66 F. 104, IS CC.A. 467. 


Mass.—Snow v. Boston Blank- 
Book Mfg. Co., 33 NB. 688, 158 
Mass. 32.?. 

14a C.J. p 101 note 4. 

81. Mo.—Pierce City Nat. Bank v. 
Hughlett, 84 Mo.App. 268. 

88. Minn.—Rhodes v. Webb, 24 
Minn. 292. 

89L Pa.—Morris v. Stevens, 36 A. 
151, 178 Pa. 663. 

86 . Mich.—Miner v. Belle Isle Ice 
Co,. 63 N.W. 218, 93 Mich. 97. l'< 
LI.R.A. 412. 

85. N.J.—Hilles V. Parrish, 14 N.J. 
Eq. 380. 

86. Minn.—Fergus Falls Woolen 

Mills Co. V. Boyum, 162 N.W. 516, 
136 Minn. 411, L..R.A.1918A 919. 

87. Md.—Coffman v. Maryland Pub. 
Co., 173 A. 248, 167 Md. 248. 

N.Y.—Holmes v. Willard. 25 N.E. 

1083, 126 N.T. 76. 11 L..R.A. 170. 
S.C.—Alderman v, Alderman, 181 S. 

E. 897, 178 S.C. 9. 105 A.L.R. 102. 
14a C.J. p 101 note 6. 

Ill 


88. N J.—Fish v. Harrison, 100 A. 
185, 87 N.J.Eq. 103, affirmed Pish 
V. Harrison Milling Co., 103 A. 
1052, 89 N.J.Eq. 212. 

14a C.J. p 101 note 7. 

Acts lA excess of powers 

Stockholders who stand by with¬ 
out protesting and permit directors 
acting in good faith to exceed their 
authorized powers in acting for cor¬ 
poration’s benefit will be held to have 
acquiesced in directors’ acts and may 
not complain of want of authority.— 
Bonini v. Family Theatre Corpora¬ 
tion. 194 A. 498. 327 Pa. 273. 

Stockholder caAAot have redress 1a 
egnity against officers, when, with 
full knowledge of material facts, he 
has assented, although under pro¬ 
test, to ultra vires acts, and has ac¬ 
cepted benefits thereof.—Holmes v. 
Crane, 182 N.Y.S. 270. 191 App.Div. 
820, affirmed 134 N.E. 678, 232 N.T. 
671. 

89. Va.—Peters v. Waverly Water- 
Front Impr., etc., Co., 74 S.SI 168, 
113 Va. 318. 

14a C.J. p 101 note 8. 
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holders.®® The violation of their duty by corporate 
directors cannot be ratified by the action of those 
who were guilty of participation in the wrongful 
acts, even though they constitute a majority of the 
directors or of the stockholders.®^ As regards ultra 
vires acts by the managing authorities of corpora¬ 
tions, it is clear that no attempted ratification there¬ 
of by majority stockholders can deprive the minori¬ 
ty of their right to sue on behalf of the corpora¬ 
tion.®® Neither can such ratification impart any 
validity to the ultra vires acts, as shown infra § 
971. Ratification is complete when all the stock¬ 
holders execute a full, complete, and perfect act of 
ratification.®® So, a ratification may take place by 
the acquiescence of the whole body of stockhold¬ 
ers, validating an unlawful act of the directors or 
other corporate agents ;®4 but no ratification of 
their own previous void acts, or of the acts of the 
directors or officers, can result from the subsequent 
assent of a majority of the stockholders given in¬ 
dividually elsewhere than at a stockholders* meet¬ 
ing.®® 


c. Ratification by Directors 

Th« directors, acting in a proper manner, may ratify 
an unauthorized act of a director or other officer. 

It is not at all necessary to a ratification, even by 
the board of directors, that there should have been 
a formal resolution;®® but it may arise in conse¬ 
quence of the acquiescence of other directors and 
stockholders,®7 although it has been held that acqui¬ 
escence by the directors in a fraud perpetrated on 
the corporation by another director will not relieve 
the latter from liability to the corporation.®® How¬ 
ever, there must be a body competent to ratify, and 
a ratification evidenced in some sufficient manner. 
A meeting of a board of directors, held without no¬ 
tice to one of its members, at which there is not 
a quorum of qualified directors present, cannot, it 
has been held, ratify an unauthorized act of one of 
the officers of the corporation.®® Also, a resolu¬ 
tion of the board of trustees of a corporation, car¬ 
ried by the casting vote of the president, ratifying 
an unauthorized act of the president, in a matter 
in which he was personally interested, is void.^® 


2. Management of Corporate Affairs Generally 


§ 764, In General 

a. Directors 

b. Officers and agents 

a. Directors 

The directors mutt manage corporate affairs honest¬ 
ly and in good faith; and must exercise ordinary and 
reasonable care in performing their duties. They are 
liable for willful or fraudulent breaches of trust, gross 
negligence, or ultra vires acts, but not for mere mistakes 
of Judgment. 

The business of a corporation is usually conduct¬ 


ed through the agency of its board of directors, and 
not by the stockholders,^! and the corporation is en¬ 
titled to have the unbiased and uninfluenced judg¬ 
ment of each of the directors when acting in its be¬ 
half;^® but within the limits of their authority the 
directors have full discretionary powers, in the hon¬ 
est and reasonable exercise of’which they are not 
subject to control by the stockholders, or by the 
courts at the instance of a stockholder as stated su¬ 
pra § 743. The directors owe a duty of managing 
the corporate affairs honestly^® and impartially in 


30. Del —Keenan v. Eshleman, 2 A. 
2d 904, 120 A.LiR. 227, sustaining: 
Eshleman v. Keenan, Ch., 194 A. 40, 
sustaining Eshleman v. Keenan, 
187 A. 25. 

Mo.—Ford V. Ford Knoring Products 
Co.. App., 285 S.W. 538, 541, citing 

Corpus Juris. 

14a C.J. p 101 note 9. 

31. Ill.—Farwell v. Pyle-National 
Electric Headlight Co.. 124 N.E. 
449. 289 Ill. 157. 

32. Conn.—Byrne v. Schuyler Elec¬ 
tric Mfg. Co., 31 A. 833, 65 Conn. 
336, 28 L.R.A. 304. 

14a C.J. p 102 note 13. 

33. La.—Robinson Mineral Spring 
Co. V. De Bauttc, 23 So. 865, 50 La. 
Ann. 1281. 

3ft, U.S.—Union Pac. R. Co. v. Chica¬ 
go H. Co., Neb., 16 S.Ct. 1173, 163 
U.S. 564, 41 L.Ed. 265, C.C., 51 F. 


309, 2 C.C.A. 174, affirming 47 P. 
15. 

14a C.J. p 102 note 16. 

35. La.—Peirce v. New Orleans 
Bldg. Co., 9 La. 397, 29 Am.D. 448. 
33. Ill.—Louisville, N. A. & C. Ry. 
Co. V, Carson, 38 N.E. 140, 151 111. 
444. 

14a C.J. p 102 note 18. 

37. Md.—Miller v. Matthews, 40 A. 
176, 87 Md. 464. 

3a N.J.—Williams v. Riley. 34 N.J. 
Eq. 398. 

39. Utah.—Cupit v. Park City Bank, 
58 P. 839. 20 Utah 292. 

fta Cal.—Chamberlain v. Pacific 

Wool-Growing Co., 54 Cal. 103. 

ftl. Mont.—^Pioneer Minerals Corpo¬ 
ration V. Larabie Bros. Bankers, 43 
P.2d 884, 99 Mont. 358. 

N.Y.—People v. Photocolor Corpora¬ 
tion, 281 N.Y.S. 130, 156 Misc. 47. 
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W.Va.—Tri-State Coni A Timber 
Lands A8.s’n v. Ncace, 114 S.E. 669, 
92 W.Va. 196. 

la W.Va.—Tri-State Coal A Timber 
Lands Ass’n v. Neacc, supra. 

43. Ala.—Van Antwerp Realty Cor¬ 
poration V. Cooke, 162 So. 97. 9fl. 
230 Ala. 635, quoting Corpus Juris 
—Holcomb V. Forsyth. 113 So. 510, 
216 Ala. 486. 

Cal.—San Leandro Canning Co. v. 

Perillo, 258 P. 666. 84 Cal.App. 127. 
Ind.—Sohemmel v. Hill. 1G9 N.E. 678, 
91 Ind.App. 373. 

La.—People's Bank A Trust Co. In 
Liquidation v. Thibodaux, 129 So. 
547, 170 La. 969. 

Mass.—.Hathaway v. Huntley. 188 N. 
E. 616, 284 Mass, 687—American 
Agr. Chemical Co. v. Robertson. 
172 N.E. 871. 273 Mass. 66—Gener¬ 
al Mortgage A Loan Corporation 
V. Guaranty Mortgage A Securities 
Corporation, 162 N.E. 819, 264 Mass. 
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behalf of the corporation and all the stockholders,^^ 
even non voting stockholders,^ 5 and must so manage 
the corporate affairs as to produce to each stock¬ 
holder the best possible return for his investment.^® 
They must act with the utmost good faith and fidel¬ 
ity to the interests of the corporation,^^ as an entity 
distinct from its stockholders,and within the 


scope of their lawful powers.^® It has been held 
that since there is no privity between a director and 
a stockholder, a director is not liable to a stockhold¬ 
er for mere nonfeasance.®® While the directors 
are not expected or required to attend to current 
business or interfere individually with the manage¬ 
ment committed to officers,they must exercise a 


253—Putnam v. Handy, 142 N.E. 
77. 247 Mass. 406. 

Mich.—Bliss Petroleum Co. v. Mc¬ 
Nally. 237 N.W. 63, 254 Mich. 669. 
Minn.—KcouETh v. St. Paul Milk Co.. 
285 N.W. 809--Seitz v. Union Brass 
& Metal Mfff. Co., 189 N.W. 586. 
152 Minn. 460, 27 A L.R. 293. 
N.J.—Whltfleld V. Kern, 184 A. 333, 
120 N J.Kq. 115, reversed on oth¬ 
er grounds 192 A. 48. 122 N.J.Eq. 
332—Bentley v. Colgate. 163 A. 98. 
10 N.J.Mlsc. 1222. 

N.Y.—Ludlam v. Riverhead Bond 
& Mortgage Corporation, 278 N.T. 
S. 487, 244 App.Div 113—Hauben 

V. Morris, 291 N.T.S. 96, 161 Misc. 
174—Walker v. Man, 253 N.Y.S. 
472. 142 Misc. 288. 

Ohio.—Goff V. Emde, 167 N.E. 699. 32 
Ohio App 216. 

Utah.—Jone.s Min. Co v. Cardiff Min. 
& Mill. Co.. 191 P. 426, 56 Utah 
449 

14a C J. p 102 note 31. 

Dirsetors oaaaot manipiilato eor- 
porata affairs ho as to secure control 
in particular stockholders.—Albert E 
Touchot. Inc., v. Touchet, 163 N.E. 
184. 264 Mass. 499. 

Birectora of parent corporation 
must deal honestly with minority 
stockholders of subsidiary.—Musson 
V. New York & Queens Electric Light 
& Power Co., 247 N.Y.S. 406, 138 
Misc. 881. 

44. Ala.—Van Antwerp Realty Cor¬ 
poration V. Cooke, 162 So, 97, 99, 
230 Ain 535. quoting Corpus Juris. 

Cal.—Atkins v. Hughes, 282 P. 787. 
208 Cal. .508 

Ill —Dixrnoor Golf Club v. Evans, 156 
N.E. 785. 325 Ill. 612—Long v. Wil¬ 
son Stove & Manufacturing Co, 
277 Ill.App. 67, transferred 188 N 
E 411, 354 Ill 465. 

Mich.—Thompson v. Walker, 234 N. 

W. 144, 263 Mich. 126. 

14a C.J. p 102 note 32. 

Stockholders, who arc also dlrec. 
tors, may not act to injury of mi¬ 
nority stockholders.—Townsend v 
Winburn, 177 N.Y.S. 767, 107 Misc 
443. 

45. Me.—Bates St. Shirt Co. v. 
Waite. 166 A. 293, 130 Me. 352. 

46. Mich.—Thompson v. Walker, 234 
N.W. 144, 253 Mich. 126. 

47. U.S.—A.shman v. Miller. C.C.A 
Mich., 101 F.2d 85—Des Moines 
Terminal Co. v. Des Moines Union 
Ry. Co., C.C.A. Iowa, 62 P.2d 616, af- 

10 C.J.S.-8 


firming, D.C., 62 P.2d 606, and cer¬ 
tiorari denied 52 S.Ct 311, 285 U.S. 
637. 76 L.Ed. 930—Davis v. Pearce, 
C.C.A.C 0 I 0 .. 30 F.2d 85. 

Colo.—Templcman v. Grant, 227 P. 
556, 75 Colo. 619. 

Del.—Guth v. Loft, Inc., 5 A.2d 503. 
sustaining Loft, Inc., v. Guth, Ch., 
2 A.2d 225. 

Ill.—Long v. Wilson Stove gt Man¬ 
ufacturing Co.. 277 lll.App. 67, 
transferred 188 N.E. 411. 354 111 
465. 

Ind—Schemmel v. Hill, 169 N.E. 678, 
91 Ind.App. 373. 

Ky.—Enterprl.se Foundry & Machine 
Works V. Miners’ Elkhorn Coal Co., 
45 SW.2d 470. 241 Ky. 779. 

Mass —Spiegel v. Beacon Participa¬ 
tions, 8 N.E 2d 895—Baker v. Al¬ 
len. 197 N.E. 621. 292 Mass. 169— 
Beaudette v. Graham. 165 N E. 
671, 267 Mass. 7—Putnam v. Han¬ 
dy. 142 NE 77, 247 Mass. 406. 
Mich.—Bliss Petroleum Co. v. Mc¬ 
Nally, 237 N.W 53, 254 Mich 669 
—Ileiden Realty Co. v Brown, 220 
N.W 699, 243 Mich. 578. 

Minn—Keough v. SI. Paul Milk Co, 
285 N.W 809—Seitz v. Union Brass 
& Metal Mfg. Co. 189 NW 586, 152 
Minn. 460, 27 A L R. 293 
N.J—Lynch v. Sapiro, 176 A. 327. 
117 NJ.Eq 485. 

N Y —Wag.staff v Holly Sugar Cor¬ 
poration, 3 N.Y.S 2d 552, 263 App 
Div 616, affirming 1 N.Y.S.2d 36. 
165 Misc. 630, reargument denied 4 
N.Y.S 2d 1000. 254 App Div. 725, af¬ 
firmed 17 N.E.2d 681. 279 N Y. 625, 
reargument denied 18 N.E 2d 315. 
279 N Y. 686—Van Schaick v. Aron. 
10 N.Y.S 2d 650, 170 Misc. 620— 
Walker v, Man, 263 N.Y.S. 472, 142 
Misc 288 

Ohio.—Goff v. Emde, 167 N.E. 699, 32 
Ohio App. 216. 

Wash —Thompson v. Mitchell, 222 P. 
617, 128 Wash. 192. 

This rule meaus that there shall 
be no conflict between duty and self- 
interest.—Guth V. Loft, Inc., Del., 5 
A 2d 503, sustaining Loft. Inc., v. 
Guth. Ch, 2 A.2d 225. 

Vo hard and fast rule oau he form, 
ulated in determining whether direc¬ 
tors have dealt with corporation with 
honesty, good faith, and loyalty.— 
Guth V. Loft, Inc, supra. 

Xuteut to secure oontrol 

Directors cannot manipulate affam 
of corporation with design of secur 
ing control in particular group.—L. 
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E. Fosgate Co. v. Boston Market Ter¬ 
minal Co.. 175 N.E. 86 . 275 Mass. 99. 

Individual minority stockholders 
cannot question lawful acts of direc¬ 
tors done in good faith, within pow¬ 
ers of corporation, and in further¬ 
ance of its purposes.—Rogers v. Hill, 
C.C.A N.Y.. 60 F.2d 109, followed in 
62 F.2d 1079, certiorari granted 53 
S.Ct. 69.3. 289 U.S. 716, 77 L.Ed. 1469, 
reversed on other grounds 53 S.Ct. 
731, 289 US. 582. 77 L Ed. 1385, 88 A. 
L.R. 744. 

Approval of accounts 

Where account rendered by gener¬ 
al manager and approved by board of 
directors dominated by general man¬ 
ager is questioned by stockholders, 
approval will be sustained if account 
is fair to corporation and was made 
in utmost good faith.—Monterey Wa¬ 
ter Co V. Voorhees. 43 P.2d 196, 46 
Ariz. 338. 

Acts of board of governors of 
chamber of oommerce, organized as a 
benevolent corporation, which are 
within power and In good faith, are 
binding, even if board members are 
regarded as trustees—Chamber of 
Commerce of Hot Springs v Barton, 
112 S.W2d 619, 195 Ark. 274. 

48. NJ.—Whitfleld v. Kern. 184 A. 
333, 120 N J Kq. 116, reversed on 
other grounds 192 A. 48, 122 N.J. 
Eq 332 

Blatters not affecting duty 

Duty of directors of corporation to 
act for best Interest of corporation 
as distinct from stockholders is not 
altered or affected by unanimous au¬ 
thorization of action by all stockhold¬ 
ers, since stockholders even by unan¬ 
imous action can only authorize, but 
cannot direct or compel action by di¬ 
rectors. Performance of such duty 
is not excused by ignorance thereof, 
or by fact that beneflcial ownership 
of all stock is in one director, with 
others holding only bare legal title 
to stock to qualify them to act as 
directors.—^Whitfleld v. Kern, supra. 

49. Cal.—San Leandro Canning Co. 
V. Perillo, 268 P. 666 , 84 Cal.App. 
627. 

50. N.Y.—Orvis v Howe. 170 N.Y.S. 
264. 183 App.Div. 1 

51. U.S —Barnes v. Andrews, D.C.N. 
Y.. 298 F. 614. 

.V.C.—Bessel ieu v. Brown, 97 S.B. 
743, 177 N.C. 65. 2 A.L.R. 862. 
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reasonable supervision,^* and use ordinary care to 
learn the affairs of the corporation.*® 

They are liable jointly and severally*^ for losses 
of the corporation caused by their bad faith or will¬ 
ful and intentional departures from duty^* their 
fraudulent breaches of trust,*® their gross or willful 
negligence,**^ or their ultra vires acts.** They must 
act with reasonable intelligence in managing corpo¬ 


rate affairs and protecting the interests of the cor¬ 
poration,*® but they are, as a general rule, not liable 
for slight omissions from which the loss complained 
of could not reasonably have been expected,®* nor 
for irregularities not directly harmful.®^ When 
they act in good faith, they arc not liable for losses 
happening through mere mistakes of |udgment, or 
want of prudence,®* or for lack of cfficicn- 


Sa. Fla.—Skinner v. Hulsey, 138 So. 
769, 103 Fla. 713. 

Mich.—Martin v. Hardy, 232 N.W. 

197, 261 Mich. 413. 

N.C.—Besselieu v. Brown, 97 S.E. 743. 
177 N.C. 66 , 2 A.Li.It 862. 

Director has dnty to attend meet¬ 
ings and assist associates in super¬ 
vising business.—Martin v. Hardy, 
232 N.W. 197, 251 Mich. 413. 

63. U.S.—Barnes v. Andrews, D.C.N. 
Y., 298 F. 614. 

Ky.—Enterprise Foundry & Machine 
Works V. Miners’ Elkhorn Coal Co., 
46 S.W.2d 470, 241 Ky. 779. 

N.C.—Besselieu v. Brown, 97 S.E. 743, 
177 N.C. 66 , 2 A.L..R. 862. 

64. U.S.—McGinnis v. Corporation 
Funding & Finance Co., D.C.Pa., 8 
F.2d 632. 

Pa.—Komenarsky v. Brodc, 160 A. 
713, 307 Pa. 156. 

66 . U.S.—^McGinnis v. Corporation 
Funding & Finance Co., D.C.Pa., 8 
F.2d 532. 

Ala.—^Van Antwerp Realty Corpora¬ 
tion V. Cooke, 162 So. 97, 100, 230 
Ala. 635, quoting Ckirpns Jtirls. 
Ark.—Home Life Ins. Co. v. Arnold, 
120 S.W.2d 1012. 

Mass.—Spiegel v. Beacon Participa¬ 
tions, 8 N.E.2d 895. 

N.T.—In re Gerbereux’ Will, 266 N. 

Y.S. 134, 148 Misc. 461. 

N.C.—Gordon v. Pendleton, 162 S.E. 
646, 202 N.C. 241—Roscower v. Biz- 
zell, 155 S.E. 558, 199 N.C. 656-- 
Braswell v. Morrow, 141 S.E. 489, 
195 N.C. 127—North Carolina Cor¬ 
poration Commission v. Harnett 
County Trust Co., 134 S.E. 656, 192 
N.C. 246—Besselieu v. Brown, 97 S. 
E. 743, 177 N.C. 65. 

14a C.J. p 103 note 33. 

**Bad faith’* is not simply bad 
Judgment or negligence, but it im¬ 
ports a dishonest purpose or some 
moral obliquity, and implies con¬ 
scious doing of wrong, and means 
breach of known duty through some 
motive of interest or ill will, and 
partakes of nature of fraud, as re¬ 
spects liability of directors who act 
In bad faith toward ordinary busi¬ 
ness corporation.—Spiegel v. Beacon 
Participations, Mass., 8 N.E.2d 895. 
Bad faith not shown 

(1) Failure to secure guaranty of 
stockholder of securities corporation 
which had joint trading account with 
investment corporation was not “in¬ 


excusable** on part of directors of 
investment corporation, where such 
stockholder was not personally a 
party to Joint account, as respects 
liability of directors for losses sus¬ 
tained by investment corporation 
with respect to such Joint account.— 
Spiegel V. Beacon Participations, su¬ 
pra. 

( 2 ) Securities corporation, which 
had Joint trading account with in¬ 
vestment corporation, could not be 
Indebted to investment corporation 
I on Joint account until such account 
was closed, and hence directors of 
investment corporation could not 
have reduced losses sustained by in¬ 
vestment corporation with respect to 
Joint account, by setting off. before 
Joint account was closed, amount im¬ 
mediately due securities corporation 
for stock purchased for investment 
corporation, as respects liability of 
investment corporation directors for 
such losses.—Spiegel v. Beacon Par¬ 
ticipations, supra. 

66 . Ala.—Van Antwerp Realty Cor¬ 
poration v. Cooke, 162 So. 97, 100, 
230 Ala. 535, quoting Corpus Juris. 

Fla.—Skinner v. Hulsey, 138 So. 769, 
103 Fla. 713. 

14a C.J. p 103 note 34. 

67. U.S—Mann v. Commonwealth 
Bond Corporation, D.C.N.Y., 27 F. 
Supp. 315. 

Ala.—Van Antwerp Realty Corpora¬ 
tion v. Cooke, 162 So. 97, 100, 230 
Ala. 535. quoting Corpus Juris. 

Ark.—Johnson v. Coleman, 20 S.W.2d 
186, 179 Ark. 1087. 

Mass.—Spiegel v. Beacon Participa¬ 
tions, 8 N.E.2d 895. 

Minn.—Lake Harriet State Bank v. 

Venie, 165 N.W. 225, 138 Minn. 339. 
14a C.J. p 103 note 35. 

58. Ala.—Van Antwerp Realty Cor¬ 
poration v. Cooke, 162 So. 97, 100, 
230 Ala. 685, quoting Corpus Juris. 
N.Y.—Jersawit v. Kaltenbach. 1 N.Y. 
S.2d 766, 253 App.Div. 265—Holmes 
v. Crane. 182 N.Y.S. 270, 191 App 
Div. 820, affirmed 134 N.E. 676, 232 
N.Y. 671—Holland v. Presley. 6 
N.Y.S.2d 75, 168 Misc. 447. opinion 
supplemented 6 N.Y.S.2d 748, 168 
Misc. 942, reversed on other 
grounds 8 N.Y.S.2d 804, 265 App. 
Div. 667. 

Ohio.—Ooflf V. Bmde, 167 N.E. 699, 32 
Ohio App. 216. 

14a C.J. p 108 note 36. 
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When law prohibits oorporatloa 
from doing mot such prohibition ex¬ 
tends to board of directors and to 
each director separately and in¬ 
dividually.—Van Schaick v. Fidelity 
& Casualty Co. of New York, 274 N. 
Y.S. 331, 152 Misc. 449. 

59. Mass.—Spiegel v. Beacon Par¬ 
ticipations. 8 N.E.2d 895—Baker v. 
Allen, 197 N.E. 521. 292 Mass. 169 
—Sagalyn v. Meckins, T*aokard & 
Wheat. Inc., 195 N.E. 769—Brown 
V. Little. Brown & Co., 168 N E. 
521, 269 Mass. 102, 66 A.L.R. 1284 
—^Albert E. Touchet, Inc v. Touch- 
et, 163 N.E. 184, 264 Mass. 499— 
Manning v. Campbell, 162 N.E. 770, 
264 Mass. 386. 

N.Y.—VVnlker v. Man, 253 N.Y.S. 468, 
142 Misc 277. 

Okl.—Finley v. Exchange Trust Co., 
80 P.2d 296. 183 Okl. 167, 117 A.L. 

R. 162. 

00. N.C.—Gordon v. Pendleton, 162 

S. E. 646, 202 N C. 241—Braswell v. 
Morrow, 141 S.E. 489, 196 N.C. 127 
—North Carolina Corporation Com¬ 
mission V. Harnett County Trust 
Co.. 134 SE. 656. 192 N.C. 246— 
Besselieu v. Brown, 97 S.E 743, 
177 N.C. 66, 2 A.L.H. 862 

01. N.Y.—Haff V. Long Island F\iel 
Corporation, 251 N.Y.S. 67. 233 

App.Div 117—In re Gerbereux’ 
Will, 266 N.Y.S. 134, 148 Misc. 461. 

82. U.S.—South Penn Collieries Co. 
V. Sproul. C.C.A.Pa., 52 P.2d 5r»7— 
Mann v. Commonwealth Bond 
Corporation, D.C.N. Y., 27 F Supp. 
315. 

Ala.—Van Antwerp Realty Corpora¬ 
tion V. Cooke, 162 So 97. 100, 230 
Ala. 535, quoting Corpus Juris. 
Arlz.—Fagerberg v. Phoenix Flour 
Mills Co., 71 P.2d 1022. 

Md —Coffman v. Maryland Pub. Co.. 
173 A. 248, 167 Md. 276—Burkhart 
V. Smith. 157 A. 299, 161 Md. 898. 
Mass.—Spiegel v. Beacon Farticipa* 
lions, 8 N.E. 2d 896—Baker v. Allen, 
197 N.E. 521. 292 Mass. 169—Saga¬ 
lyn V. Meeklns, Packard & Wheat, 
Inc., 196 N.E. 769—Dome Realty 
Co. V. Rottenberg, 189 N.E. 70, 285 
Mass. 324—Hathaway v. Huntley. 
188 N.E. 616, 284 Mass. 587—Crow¬ 
ell & Thurlow S. S. Co. v. Crowell, 
182 N.E. 569, 280 Mass. 843—Brown 
v. Little, Brown & Co., 168 N.E. 
621, 269 Mass. 102, 66 A.L.R. 1284 
—Albert E. Touchet, Inc. v. Toueh- 
et, 163 N.E. 184, 264 Mass. 499— 
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cy;^3 and in some cases the doctrine has been ex¬ 
tended to mistakes o f law as well as to mistakes 
of fact,®^ so as to exempt them from personal lia¬ 
bility where having acted in good faith and on their 
best judgment for the interests of the corporation, 
they have done an act beyond the scope of their 
powers which has resulted in loss to the company.®® 
In some jurisdictions the only negligence for 
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which directors arc liable is gross negligence,®® or 
gross negligence which would warrant an imputa¬ 
tion of fraud,®'^ but both in these and other juris¬ 
dictions the measure of care required is ordinary 
and reasonable care, such, as a reasonably prudent, 
careful, and skillful man exercises in the conduct 
of his own affairs,®® and they arc liable for losses 
when they fail to exercise such care,®® and only 


Manning v. Campbell, 162 N.E. 770, 
264 Mass. 386—General Mortpragre 
& Loan Corporation v. Guaranty 
Mortgage & Securities Corpora¬ 
tion, 162 K.E. 319; 264 Mass. 253-< 
Abbot V. Waltham Watch Co., 156 
K.E. 897, 260 Mass. 81—Putnam v. 
Handy, 142 N.E. 77, 247 Mass. 406. 
N.J.—Lynch v. Saplro, 176 A. 827. 
117 N.J.Eq. 486—-Bentley v. Col¬ 
gate, 163 A. 98, 99, 10 N.J.Misc. 
1222, citing Corpus Juris. 

N.Y.—Herrlng-Curtiss Co. v. Curtiss. 
200 N.Y.S. 7, 120 Misc. 733. modi¬ 
fied on other grounds 227 N.Y.S. 
489, 223 App.Div. 101. 

N.C.—Gordon v. Pendleton, 162 S.E. 
646, 202 N.C. 241—Braswell v. Mor¬ 
row, 141 S.E. 489, 195 N.C. 127— 
North Carolina Corporation Com¬ 
mission V. Harnett County Trust 
Co.. 134 S.E. 656, 192 N.C. 246— 
Besselieu v. Brown. 97 S.E. 743, 
177 N.C. 65. 2 A.L.R. 862. 

Ohio.—Goff V. Emde, 167 N.E. 699, 32 
Ohio App. 216. 

Pa.—Stone v. New Schiller Building 
& Loan Ass'n, 163 A. 768, 302 Pa. 
644. 

14a C.J. p 103 note 37. 

Bireetors are not specialists, but 
only general advisers of business, 
and corporation which has chosen 
director cannot charge him with gen¬ 
eral liability for losses, because of 
his lack of business knowledge or 
experience.—Barnes v. Andrews, D. 
C.N.Y., 298 P. 614. 

Aside from liability for ultra vires 
acts, directors are not liable for mere 
errors of Judgment, where they act 
without corrupt intent and in good 
faith.—Jersawit v. Kal ten bach, 1 N. 
Y.S.2d 766. 253 App.Div. 265—Holmes 
v. Crane. 182 N.Y.S. 270, 191 App.Div. 
820, affirmed 134 N.E. 576, 232 N.Y. 
571. 

Zf directors have acted lu good 
faith with corporation In transaction 
of its business, their action must be 
upheld even though it may appear 
that things done were In fact unwise 
and not advantageous to corporation. 
—Chapman v. Troy Laundry Co., 
Utah, 47 P.2d 1054. 

Improvident acts 

Adjustment of lawsuits, payment 
of disputed taxes, and payments for 
services and expenses by corporation 
in connection therewith may not be 
questioned on ground of improvi¬ 


dence alone.—^Butler v. Butler Bros., 
242 N.W. 701, 186 Minn. 144. 

Bole does not apply to losses re¬ 
sulting from failure to exercise prop¬ 
er care, skill, and diligence.—^Wan- 
grow V. WangroW, 207 N.Y.S. 132, 211 
App.Div. 652. 

63. N.Y.—Winter v. Anderson, 276 
N.Y.S. 373, 242 App.Div. 430. 

64. R.I.—Hodges v. New England 
Screw Co.. 3 R.I. 9. 

S.C.—^Alderman v. Alderman. 181 S.E. 

897, 178 S.C. 9, 105 A.L.R. 102. 

66 . S.C.—^Alderman v. Alderman, su¬ 
pra. 

14a C.J. p 103 note 39. 

If mistake does uot arise from 
want of ordinary care, directors are 
not liable for entering into ultra 
vires contracts.—^Alderman v. Aider- 
man. supra. 

66 . Pa.—Stone v. New Schiller 
Building & Loan Ass'n, 153 A. 758, 
302 ra. 544. 

14a C.J. p 103 note 40. 

67. Ala—King v. Livingston Mfg. 
Co., 68 So 897, 192 Ala. 269, 277— 
Godbold V. Mobile Bi*anch Bank, 11 
Ala. 191, 46 AmD. 211. 

68. U.S.—South Penn Collieries Co. 
V. Sproul, C.C.APa., 62 K.2d 657. 

Ark.—Johnson v. Coleman. 20 S.W. 
2d 186, 179 Ark. 1087—Sternberg v. 
Blaine, 17 S.W.2d 286, 179 Ark. 448. 
Cal —San Leandro Canning Co. v. 

Perillo, 258 P. 666 , 84 Cal.App. 627. 
Fla.—Skinner v. Hulsey, 138 So. 769, 
103 Fla. 713. 

Mass.—Hathaway v. Huntley, 188 N. 

E. 616. 284 Mass. 587. 

N.J.—Whitfield v. Kern, 184 A. 333, 
120 N.J.Eq. 115, reversed on other 
grounds 192 A. 48, 122 N.J.Eq. 332 
—Lynch v. Saplro, 176 A. 327, 117 
N.J.Eq. 485—Bentley v, Colgate. 
168 A. 98, 99. 10 N.J.Misc. 1222 , 
citing Corpus Juris. 

N.Y.—^Wagstaff v. Holly Sugar Cor¬ 
poration, 3 N.Y.S.2d 552, 253 App. 
Dlv. 616, affirming 1 N.Y.S. 2 d 36, 
165 Misc. 530, reargument denied 4 
N.Y.S.2d 1000, 254 App.Div. 726, 
affirmed 17 N.B.2d 681, 2Z9 N.Y. 
625, rcargument denied 18 N.K.2d 
316, 279 N.Y. 686 —Brown v. Rams- 
dell, 237 N.Y.S. 578, 227 App.Div. 
224—Tri-Bulllon Smelting & De¬ 
velopment Co. V. Curtis, 174 N.Y.S. 
830, 186 App.Div. 613, dismissal of 
appeal conditionally granted Tri- 
Bulllon Smelting & Development 
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Co. V. Corliss, 125 N.E. 926, 227 N. 
't. 681—^Van Schalck v. Aron, 10 N. 
Y.S. 2 d 550, 170 Misc. 520—Walker 
V. Man. 253 N.Y.S. 458, 142 Misc. 
277. 

N.C—Besselieu v. Brown, 97 S.E. 

743. 177 N.C. 66 . 2 A.L.R. 862. 

Ohio.—Goff V. Emde, 167 N.E. 699, 
32 Ohio App. 216. 

Pa.—Hunt V. Aufderheide, 199 A. 345. 
330 Pa. 362. 

S.C.—Alderman v. Alderman, 181 S. 

E. 897. 178 S.C. 9. 105 A.L.R. 102. 
Va.—O'Connor v. First Nat. Inves¬ 
tors’ Corporation of Virginia, 177 
S.E. 852, 163 Va. 908. 

14a C.J. p 103 note 42. 

‘'Ordinary neglect’* is omission of 
that care which every man of com¬ 
mon prudence takes of his own con¬ 
cerns. 

Mich.—Martin v. Hardy, 232 N.W. 

197, 251 Mich. 413. 

N.Y.—Bown V. Ramsdell. 237 N.Y.S. 
673, 227 App.Div. 224. 

69. U.S.—South Penn Collieries Co. 

V. Sproul, C.C.A.Pa., 52 F.2d 657. 
Ark—Johnson v. Coleman, 20 S.W.2d 
186, 179 Ark. 1087. 

Mich.—Martin v. Hardy, 232 N.W. 

197. 251 Mich. 413. 

Mo.—Caldwell v. Eubanks, 30 S.W.2d 
976, 326 Mo. 185, 72 A.L.R. 621. 

N.Y.—Down V. Ramsdell, 237 N.Y.S. 

573, 227 App.Div. 224. 

N.C.—Gordon v. Pendleton, 162 S.E. 
546, 202 N.C. 241. 

directors strictly accountable 

Directors and other officers of cor¬ 
poration should be held to strict ac¬ 
countability for their acts in its 
management because of artificial le¬ 
gal devices which have been set up 
to isolate stockholder from control 
over his investment.—Ashman v. 
Miller, C.C.A.Mich.. 101 F.2d 85. 

Stockholder sustaining loss by rea¬ 
son of director’s negligence, may re¬ 
cover against director. 

Ark.—Johnson v. Coleman, 20 S.W.2d 
186, 179 Ark. 1087—Sternberg v. 
Blaine, 17 S.W.2d 286. 179 Ark. 448. 
N.C.—Roscower v. Bizzell, 155 S.E. 
558, 199 N.C. 656—Braswell v. Mor¬ 
row. 141 S.E. 489, 195 N.C. 127— 
North Carolina Corporation Com¬ 
mission v. Harnett County Trust 
Co., 134 S.E. 656, 192 N.C. 246— 
Besselieu v. Brown, 97 S.E. 743, 
177 N.C. 65. 2 A L.R. 862. 

Pa.—Hunt V. Aufderheide, 199 A. 345, 
330 Pa. 362. 
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when they fail to exercise such care7® A failure 
to conform to this standard is held to constitute 
gross negligenceJi A director's" negligence in the 
conduct of corporate affairs is not actionable where 
such negligence did not cause any loss to the busi- 
ness.72 The question of what constitutes negli¬ 
gence or due care^^ as well as the question as to 
what constitutes a proper performance of a direc¬ 
tor's duties,74 is a question of fact to be determined 
according to the circumstances of each particular 
case. 

While the conduct of directors having an adverse 
interest shall be subjected to close scrutiny,there 
is no presumption that they were unfaithful to their 
trust.76 

Where an action to enforce liability is brought 
against the directors by the corporation, or its legal 
representative, the directors are entitled to a reduc¬ 
tion for advances made by them to the company.77 

Who liable, A director is not liable for an act 
complained of unless it is shown that he participat¬ 
ed therein or negligently omitted to perform his du- 
ty.78 Where directors were guilty of misconduct in 
voting, at a directors' meeting, in favor of a partic¬ 
ular action, a director who was not present at the 
meeting, but who made a thorough investigation and 
unqualifiedly approved such action, was liable for 
loss resulting to the corporation therefrom but 
directors who qualified as such after the transaction 
voted for was completed were not liable unless the 
loss could have been prevented by proper action on 


their part.*® When a Stockholder, as a director, 
participates in an act prejudicial to the nonpartici¬ 
pating stockholders, the fact that he afterward 
makes an effort to correct the wrong by suing for 
the appointment of a receiver, does not exempt him 
from liability for any injury resulting from the 
wrongful act in which he participated.*^ 

To ivhom liable. The liability of the directors 
for negligence in the management of corporate af¬ 
fairs exists only in favor of such persons to whom 
the directors owed the duty of diligence when the 
default occurred.** They may become liable for 
negligence or fraudulent breach of trust either to 
the corporation or existing stockholders,** or to 
persons from whom the corporation solicits sub¬ 
scriptions for its stock or securities.*4 Even when 
directors are not liable to the corporation, they may 
be liable to stockholders for depreciation in the val¬ 
ue of the stock caused by ultra vires acts.** 

Liability for particular acts. The directors arc 
not liable for refusing in good faith to enter into 
a contract for the corporation,** or for refusing to 
accept a proposition which, although advantageous 
to the corporation, was conditioned on their rcsig- 
nation.*7 Neither are the directors liable for hav¬ 
ing caused the corporation to breach its contract 
with a third person or corporation,** and even if 
such liability did exist, it would not be attached 
where the promisee could enforce the full satisfac¬ 
tion of his judgment obtained in an action against 
the corporation for breach of contract.** 


70. N.Y.—Van Srhatek v, Aron, 10 
N.Y.S.2d 660, 663, 170 Misc, 620. 
**XiL the final analyela a director Is 

responsible only for preventable 
losses occasioned by his own neirlect 
of duty.”—^Van Schaick v. Aron, su¬ 
pra. 

71. N.Y.—Hun v. Cary, 82 N.Y. 65, 
37 Am.R. 546. 

Pa.—Philadelphia Loan Soc. v. Eav- 
enson, 94 A. 121, 248 Pa. 407. 

72. Mich.—Martin v. Hardy, 232 N. 
W. 197, 261 Mich. 413. 

Bireotor is not llabls for eollapss 
of business because of inattention to 
its affairs, but some specific loss 
must be shown which would have 
been avoided, if he had been reason¬ 
ably diligent in performance of his 
duty.—Barnes v. Andrews, D.C.N.Y., 
298 F. 614. 

73. U.S.—South Penn Collieries Co. 
V. Sproul, C.C.A.Pa., 62 F.2d 667— 
Mann v. Commonwealth Bond Cor¬ 
poration, D.C.N.Y., 27 F.Supp. 315. 

Va.—O'Connor v. First Nat. Inves¬ 
tors' Corporation of Virginia, 177 
S.E. 852. 163 Va. 908. 

14a C.J. p 104 note 44. 


Determination of negligence 

In determining whether a director 
was negligent, regard may be had 
for character of corporation, condi¬ 
tion of Its business, usual methods 
of corporate management, and all 
other relevant facts.—Mann v. Com¬ 
monwealth Bond Corporation, D.C.N. 
Y., 27 F.Supp. 315. 

74L Mich.—Martin v. Hardy, 232 N. 

W. 197, 251 Mich. 413. 

14a C.J. p 104 note 45. 

75. U.S.—Atwater v. ‘Wheeling & L. 
B. Ry. Co., C.C.A.Ohlo, 56 F.2d 720. 

76- U.S.—Atwater v. Wheeling & L. 
E. Ry. Co., supra. 

77. N.Y.—Tallmadge v. Flshkill Iron 
Co., 4 Barb. 382. 

7a N.Y.—Holmes v. Crane, 182 N. 
Y.S. 270, 191 App.Uiv. 820, affirmed 
134 N.E. 576, 232 N.Y. 571. 

79- Mass.—Spiegel v. Beacon Par¬ 
ticipations. 8 N.E.2d 895. 

8 a Mass.—Spiegel v. Beacon Par¬ 
ticipations, supra. 

81* Pa.—Franklin Nat. Bank v. Ken- 

116 


ncrly Coal & Coke Co., 150 A. 902. 
300 Pa. 479. 

32. Fla.—Skinner v. Hul.sey, 138 So. 
769, 103 Fla. 713. 

83. Fla.—Skinner v. Hulsey, supra. 

84. N.Y.—People v. Photocolor Cor¬ 
poration, 281 N.Y.S 130, 156 Misc. 
47. 

85. N.Y —Holmes v. Crane, 182 N.Y. 
S. 270, 191 AppDlv. 820, affirmed 
134 N.E 576. 232 N.Y. 571. 

86 . U.S.—McMullen v. Ritchie, C.C. 
Ohio, 64 F. 253. modified on other 
grounds 79 P. 522, 26 C.C.A. 60. 

87. N.Y.—Baylcs v. Vanderveer, 32 
N.Y.S. 1117, 11 Misc. 207. 

88. N.Y.—Lukach v. Blair, 178 N.Y. 
S. 8 . 108 Misc. 20. 

Pa.—Schuster v. Largman, 178 A. 45, 
47. 318 Pa. 26, quoting Corpus JTu- 
ris. 

89- N.Y.—Lukach v. Blair, 178 N.Y. 
S. 8 , 108 Misc. 20. 

Pa.—Schuster v. Largman, 178 A. 46, 
47, 318 Pa. 26, quoting Corpus Ju¬ 
ris. 
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Board of trustees or executive committee, A cor¬ 
poration’s board of trustees, composed of the major¬ 
ity stockholders, must so conduct the affairs of the 
corporation as to deal fairly with the minority 
stockholders.*® 

Members of the executive committee of corpora¬ 
tions are personally liable, on the footing of direc¬ 
tors and trustees, for losses happening through their 
mismanagement.®^ 

Majority stockholders who have undertaken the 
management of corporate affairs stand much in the 
same attitude toward the minority stockholders that 
the directors sustain generally toward all the stock¬ 
holders; and they are liable for fraud, bad faith, 
and other breaches of trust.®® 

b. Officers and Agents 

(1) In general 

(2) Managing officers 

(3) President 

(1) In General 

Corporate offlcert mutt perform their duties honest¬ 
ly, Impartially, and In good faith. They are liable for 
negligent and fraudulent or willful violation of duty, 
and the directors cannot ratify negligent omissions so 
as to relieve the ofSeers from liability. The officers are 
not liable for mere errors of Judgment. It Is the duty of 
a corporate agent acting in a fiduciary capacity, to make 
full disclosure to his superlora of all business transacted 
by him for the corporation. 

The officers of a corporation owe to the corpo¬ 
ration®® and to its stockholders,®^ the duty of con¬ 


ducting the corporate affairs honestly, impartially, 
and in good faith. ' 

A contract between an employee and the corpo¬ 
ration, created on his acceptance of an office to 
which he has been elected by the board of direc¬ 
tors, and superseding the original contract of em¬ 
ployment, does not prevent, as a part of the service 
to be rendered as such officer, the continued per¬ 
formance by him of the duties originally prescrib¬ 
ed.®® 

The officers are liable for negligence or want of 
reasonable care in the performance of their du¬ 
ties,®® but what constitutes negligence varies with 
the circumstances of each case,®^ and requires con¬ 
sideration of the nature of the business, the partic¬ 
ular duties, times of performance, and place and 
circumstances to which such duties are to be per¬ 
formed.®® The officers are also liable for fraudu¬ 
lent breach of trust or willful violation of duty 
growing out of their official relation to the corpo¬ 
ration,®® or for doing an act prohibited by the char¬ 
ter notwithstanding a resolution of the directors au¬ 
thorizing it.^ No act of the directors, in violation 
of their own duties, and in fraud of the stockhold¬ 
ers, will justify an officer in violating the stipula¬ 
tion of his official bond to well and truly execute 
his duties.® Neither can the directors ratify the 
negligent omissions of officers so as to relieve the 
latter from liability.® The officers arc not, however, 
liable for mere errors of judgment,^ or slight omis¬ 
sions from which the loss complained of could not 


9a Wash.—Tcfft v. Schaefer. 269 P. 
1048, 148 Wash. 602. 

•1. N.J —Williams v. McKay, 18 A. 
824, 46 N.J.Eq. 25. 

92. N.Y.—Kroger v. Jaburg, 248 N. 
Y.S. 387. 231 App.Div. 641. 

93. Del.—Oulh V. Loft. Inc., 6 A.2d 
503, sustaining Loft. Inc. v. Guth, 
Ch, 2 A.2d 225. 

Wash —Thompson v. Mitchell. 222 
P. 617, 128 Wash. 192. 

94. III.—See United Vacuum Sweep¬ 
er Co. V. Groth, 210 Ill.App. 358. 

Mich.—Thompson v. Walker, 234 N. 

W. 144, 263 Mich. 126. 

Minn—-Kcough v. St. Paul Milk Co., 
285 N.W. 809—Seitz v. Union Brass 
& Metal Mfg. Co., 189 N.W. 686, 152 
Minn. 460, 27 A.L.R. 293. 

N Y.—Ludlam v. Riverhoad Bond A 
Mortgage Corporation. 278 N.Y.S. 
487, 244 App.Div. 113. 

96. Ill.—Ointer v. Heco Envelope 
Co.. 147 N.B. 42. 316 Ill. 183. 

Sa U.S.—South Penn Collieries Co. 

V. Sproul, C.C.A.Pa.. 52 F.2d 667. 
R.I.—Conaty v. Torghen, 128 A. 338. 
46 R.I. 447. 


Xilablllty rests on oommoiulaw rmle 
rendering liable agent violating au¬ 
thority or neglecting duty.—Down v 
Ramsdell. 237 N.Y.S. 573, 227 App 
Div. 224. 

Want of reasonable care is shown 

whore officer signs, without inquiry, 
checks payable to those to whom 
It could not pay money and the of¬ 
ficer is liable for loss occurring 
thereby.—Conaty v. Torghen, 128 A. 
338, 46 R.I. 447. 

OAoer enecntlag mortgage for cor¬ 
poration cannot by inattention or 
carelessness excuse himself from 
protecting corporate interest, absent 
fraud, rendering doing of ordinarily 
prudent thing unnecessary.—George 
E. Sebring Co. v. Skinner, 129 So. 
769, 100 Fla. 315. 

97. U.S.—South Penn Collieries Co. 
V. Sproul, C.C.A.Pa.. 62 P.2d 657. 

98l R.I.—Conaty v. Torghen, 128 A. 
338, 46 R.I. 447. 

99. Mass.—Dolphin v. A. C. Lewis 
Leather Co., 168 N.E. 727. 269 

Mass. 132. 

N.Y.—Ilion Bank v. Carver. 31 Barb. 
230. 


N.C.—Gordon v. Pendleton, 162 S.E. 
546. 202 N.C. 241. 

Ibegal demand may arise from 
breach of trust by corporate officer. 
—Adams v. Alabama Lime & Stone 
Corporation. 127 So. 544, 221 Ala. 10. 

Loss of profits 

A corporate officer may be held lia¬ 
ble for profits lost by his mismanage¬ 
ment, and past profits of establish¬ 
ed business constitute legitimate ba¬ 
sis on which to estimate future prof¬ 
its of same business properly manag¬ 
ed, which were not realized because 
of defendant's mismanagement.— 
Goodwin V. Milwaukee Lithographing 
Co.. 177 N.W. 618, 171 Wis. 351. 

1. Pa.—^Washington Bank v. Bar¬ 
rington. 2 Penr. & W. 27. 

2. U.S.—Minor v. Alexandria Me¬ 
chanics Bank, D.C., 1 I’et. 46, 7 L 
Ed. 47. 

3. Conn.—^New Haven Trust Co. v. 
Doherty. 50 A. 887. 74 Conn. 353. 

4i U.S.—South Penn Collieries Co. v. 

Sproul, C.C.A Pa.. 62 F 2d 557. 

Arlz.—Pagerberg v. Pheenix Flour 
Mills Co., 71 P.2d 1022. 60 Ariz. 
227. 
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reasonably have resulted;^ and there is no liability 
where they act in good faith and exercise that de¬ 
gree of care which ordinarily prudent men would 
exercise under similar circumstances.^ A corpora¬ 
tion may so conduct its affairs as to lessen its profits 
or lose money, without any personal responsibility 
developing on its officers, unless they are guilty of 
wrongdoing.^ It is the duty of members of a cor¬ 
poration to select competent officers to conduct the 
corporate affairs, and they may not complain that 
those chosen were inattentive or incompetent.* 

Who may enforce liability. A corporation which 
owns and holds all the stock of another corpora¬ 
tion, assuming and discharging the latter’s debts, 
does not become subrogated to the latter’s right to 
a claim for damages against one of its officers for 
fraud.® 

Release from liability. A corporation may, for a» 
valuable consideration, release from liability an offi¬ 


cer guilty of misconduct.!® 

Agent. It is the duty of a corporate agent act¬ 
ing in a fiduciary capacity to make complete dis¬ 
closure to his superior officer and the directors as 
to all business transacted by him on behalf of the 
corporation.!! 

(2)’ Managing Officers 

The managing offlcera are liable for willful or neg¬ 
ligent failure to perform, or breach of, their official du¬ 
ties, and ordinarily for ultra vires acts; but they are 
not liable, In the absence of fraud, bad faith, or gross 
negligence, for failure to make the corporate business 
profitable, or for loss in business. 

The managing officers of corporations are held to 
a high degree of diligence and good faith.!* Al¬ 
though they are not liable for mismanagement as ex 
officio members of the board of directors,!* their li¬ 
ability is similar to that of the directors. They are 
liable for willful and intentional^^ or negligent!* 
failure to perform, or breach of, official duties, and 


Md.—Coffman v. Maryland Pub. Co., 
173 A. 248. 167 Md. 276. 

N.T.—^Winter v. Anderson, 276 N.T. 

S. 873. 243 App.Dlv. 430. 

N.C.—Braswell v. Morrow, 141 S.E. 
489, 196 N.C. 127—North Carolina 
Corporation Commission v. Harnett 
County Trust Co., 134 S.E. 666, 
192 N.C. 246—Besselieu v. Brown, 
97 S.E. 743, 177 N.C. 66. 

Pa.—Stone v. New Schiller Building 
& Loan Ass’n, 153 A. 758, 302 Pa. 
. 644. 

5. N.C.—Braswell v. Morrow, 141 S. 
B. 489. 195 N.C. 127—North Caro¬ 
lina Corporation Commission v. 
Harnett County Trust Co., 134 S.E. 
666, 192 N.C. 346—Besseliou v. 

Brown, 97 S.E. 743, 177 N.C. 65. 
a U.S.—South Penn Collieries Co. v. 
Sproul, C.C.A.Pa., 62 F.2d 557. 

7, Wis.—Polacheck v. Michlwaukce 
Golf Club, 222 N.W. 806, 197 Wis. 
696. 

a Neb.—^Nebraska Wheat Growers’ 
Ass'n V. Smith, 212 N.W. 39. 116 
Neb. 177. 

a Mass.—^American Woolen Co. v. 
Old Colony Trust Co.. 160 N.E. 816, 
263 Mass. 321. 

la N.Y.—Holland v. Presley, 8 N.T. 
S.2d 804. 255 App.Dlv. 667. revers¬ 
ing 6 N.Y.S.2d 743. 168 Misc. 942, 
supplementing 6 N.Y.S.2d 76. 168 
Misc. 447. 

Oonaidenitloa 

Where Judgment, obtained against 
corporation in action based on cor¬ 
porate president's misconduct, was 
settled by payment of one hundred 
thousand dollars each by corporation 
and president, and corporation ex¬ 
ecuted release to president, consider¬ 
ation for release was not required 


to move from president to corpora¬ 
tion. Withdrawal of appeal was 
"valuable consideration" for execu¬ 
tion of release.—Holland v. Presley, 
supra. 

Operatloa and effect 

A release delivered by corporation 
to its president as a condition for his 
contribution to settlement of action 
against corporation, which released 
claims both "known and unknown." 
was sufficient to release corporation's 
claim against president Irrespective 
of whether facts on which claim was 
based were known to directors at 
time release was given.—^Holland v. 
Presley, supra. 

11. Cal.—Ollphant v. Home Builders, 

168 P. 700, 34 CaLApp. 720. 

12. U.S.—Burnes Nat. Bank v. Muel- 

ler-Keller Candy Co., CC.A.Mo., 86 

F.2d 262—Backus v. Finkelstein, D. 

C.Minn., 23 F.2d 357. 

Giving full time to corporation 

(1) Employment contract as gener¬ 
al manager impliedly required man¬ 
ager to devote entire time to corpo¬ 
ration's byslncss.—^Beardsley v. Nie- 
blo Mfg. Co., 246 N.Y.S. 641. 231 
App.Dlv. 162. 

(2) The contract of high-salaried 
executive officer to devote his entire 
time to business of his employment 
moans that he shall devote his en¬ 
tire capacity in mental attainments | 
and experience to such employment, 
and does not permit him, without 
knowledge, consent, or approval of 
his employers to accept employment 
and salary from another.—First Cal¬ 
umet Trust & Savings Bank v. Rog¬ 
ers, C.C.A. Ind., 289 F. 968. 

(8) But where a managing officer 
devoted his entire business days, of 
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approximately nine hours, and about 
one half of his evenings, to the com¬ 
pany's service, it could not be said 
that he failed to give his full time 
to the company, although he at the 
same time looked after his mother’s 
estate and flnances of another com¬ 
pany, and occupied place on directo¬ 
rate of bank.—Johnson v. Stoughton 
Wagon Co., 96 N.W. 394, 118 Wis. 
438. 

rnnisliiBg statsmsat 

A general manager of corporation, 
who had supervision of its affairs, 
was bound to render proper and true 
statement of his transactions, and 
was bound by verified and itemized 
statement furnished to it on its de¬ 
mand, In accordance with statute.— 
Sullivan v. Welch. 225 P. 189, 111 
Or. 119. 

13. Wis.—North Hudson Mut. Bldg., 
etc., Ass’n V. Childs. 62 N.W. 600, 
82 Wis. 460. 38 Am.S.R. 67. 

14. Minn.—Green v. National Adv., 
etc., Co., 162 N.W. 1056, 137 Minn. 
66, L.R.A.1917E 784. 

N.C.—Gordon v. Pendleton, 162 S.E. 
646, 202 N.C. 241—Roscower v. Blz- 
zell, 156 S.E. 658, 199 N.C. 666— 
Braswell v. Morrow. 141 S.E. 489, 
196 N.C. 127—^North Carolina Cor¬ 
poration Commission v. Harnett 
County Trust Co., 134 S.E. 656, 192 
N.C. 246. 

18. N.C.—Gordon v. Pendleton, 162 
S.E. 646, 202 N.C. 241—Roscower 
V. Bizzell, 165 S.E. 668, 199 N.C. 
666—^Braswell v. Morrow. ‘141 S.E. 
489, 196 N.C. 127—North Carolina 
Corporation Commission v. Harnett 
County Trust Co., 134 S.E. 656, 192 
N.C. 346—Besselieu v. Brown, 97 
S.E. 743, 177 N.C. 66. 
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for ultra vires acts.^* It is incumbent on them to 
see that there is a performance of a statutory duty 
resting on the corporation.^^ On the other hand, it 
is held that a managing officer is not personally 
liable for loss in business in the absence of willful 
bad faith or gross negligence,and that, although 
it is their duty so to manage corporate affairs as to 
produce to each stockholder the best possible return 
on his investment,!® they are not liable, in the ab¬ 
sence of fraud or mismanagement, for failure to 
make the business profitable.*® The fact that a 
manager employed a relative as clerk and subse¬ 
quently married her, did not prevent the husband 
and wife from recovering the wages earned by the 
wife both before and after the marriage, on the 
ground that the manager abused his trust to his 
own advantage and the disadvantage of the corpo¬ 
ration.*! Minority stockholders may, by their acts, 
estop themselves from questioning the authority of 
the manager.** 

(3) President 

The preeldent Is bound to exercise cere end diligence 
In trensacting the corporete business, and is liable for 
violation of his duty to perform his duties honestly or 
for acting In excess of his powers. He Is not liable for 
honest error of Judgment or for mere unfortunate man* 
agement. 

In the transaction of the business of the corpora¬ 
tion, the president is bound only to exercise his best 
skill and ability, with such care and diligence as 
might be expected in his own affairs,** He cannot 
be charged with the consequences of an honest er¬ 
ror of judgment,*^ or mere unfortunate manage¬ 
ment,*® or mismanagement which was not so gross 


as to amount to fraud.*® Where he is vested with 
discretion and he exercises it in good faith, he dis¬ 
charges his duty to the corporation.*^ He cannot be 
held responsible for not defending a suit, where 
there is no good defense.*® The president does 
not deal unfairly or illegally with the corporation 
where his acts were authorized by the board of di¬ 
rectors and openly approved and ratified by the 
stockholders.** So, although he should have con¬ 
sulted the board of directors before authorizing cer¬ 
tain expenditures, yet if he acted in good faith and 
did no more than what they probably would have 
authorized, he is not liable to the corporation for 
damages.®* He owes to the corporation the duty of 
disclosing all the facts known to him relating to 
transactions entered into by the corporation at his 
request,®! and he is liable for losses resulting from 
violation of his duty honestly to manage the affairs 
of the corporation,®* and for damages the corpora¬ 
tion sustains by his acts in excess of his powers.®® 
Where judgment was rendered against a corpora¬ 
tion in a stockholders' representative action for the 
conversion of options by the president, the fact that 
the corporation contributed equally with the presi¬ 
dent toward a settlement of the judgment did not 
entitle it to share in the profits realized by the presi¬ 
dent during the conversion.®® 

§ 765. Dividends 

Independently of statute the directors are liable to the 
corporation for negligently declaring and paying unlaw¬ 
ful dividends, but are not liable to stockholders who 
have received and retained such dividends. Under some 
statutes, the directors are liable to the corporation, and 
under others to the stockholders. In the absence of 


16 . Minn.—Fergus Falls Woolen 
Mills Co. V. Boyum, 162 N.W. 516, 
136 Minn. 411. L.R.A.1918A 919. 
However, where general manager 

executes accommodation Indorsement, 
on behalf of corporation, in further¬ 
ance of ultra vires business in which 
corporation is actually engaged, he Is 
not liable to corporation, although 
Indorsement was without specific au¬ 
thority, where he would not have 
been liable had indorsement been 
made in furtherance of legitimate 
business of corporation —^Holmes v. 
Willard, 25 N.K. 1083, 125 N.Y. 75, 11 
L,.R.A. 170, affirming 6 N.Y.S. 610. 

17. Minn.—^Welker v. Anheuser- 
Busch Brewing Assoc., 114 N.W. 
745, 103 Minn. 189. 

18. U.S.—Jones v. Foster, 70 F.2d 
200, 204, certiorari denied 55 S.Ct. 
70. 293 U.S. 558, 79 L.Ed. 659, cit¬ 
ing Oozpiui Jnrls. 

18. Mich.—Thompson v. Walker, 284 
N.W. 144, 258 Mich. 126. 
ga Neb.—Ring v. Brown, ISl N.W. 
965, 84 Neb. 589. 


21. Arlz.—^White House Dry Goods 
Co. V. Kliban, 23 P.2d 113, 42 Arlz. 
186. 

22. Mich.—McLaughlin v. McLaugh¬ 
lin Ward & Co.. 269 N.W. 218, 277 
Mich. 419. 

Aooeptaaoe of profits 
Where manager of elevator corpo¬ 
ration and his associates established 
two subsidiary elevator companies as 
sources of supply, minority stock¬ 
holders who for many years accepted 
profits arising from activities of such 
subsidiaries could not thereafter 
question authority of manager in cre¬ 
ating them.—^McLaughlin v. Mc¬ 
Laughlin, Ward & Co., supra. 

23. 111.—Gubbins v. Bank of Com¬ 
merce, 79 IlLApp. 150. 

84L Ill.—Gubbins v. Bank of Com¬ 
merce, supra. 

25. La. — Commercial Germania 
Trust, etc.. Bank v. Jurgens. 64 So. 
703, 134 La. 755. 

I 86 l Md.—^Keus Permanent Loan, etc., 
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Co. V. Conrad, 60 A. 737, 101 Md. 
224. 

27. N.Y.—Playa de Oro Min. Co. v. 
Gage, 69 N.Y.S. 702. 60 App.Div. 1, 
affirmed 65 N.E. 1121, 172 N.Y. 630. 

28. Ill.—Boston Tailoring House v. 
Fisher, 59 Ill.App. 400. 

29. Ark.—Mazda Oil Corporation v. 
Sloan, 32 S.W.2d 802. 182 Ark. 945. 

30. U.S.—Davis v. Memphis City R. 
Co.. C.C.Tcnn., 22 P. 883. 

31. Mass.—George Lawrence. Inc., v. 
Brodie, 20 N.E.2d 413. 

38. Mass.—American Agr. Chemical 
Co. v. Robertson. 172 N.E. 871, 273 
Mass. 66 . 

33. N.J.—Elblum Holding Corpora¬ 
tion V. Mintz, 1 A.2d 204, 120 N. 
J.Law 604. 

34. N.Y.—Holland v. Presley, 8 N.Y. 
S.2d 804, 255 App Dlv. 667, revers¬ 
ing 6 N.Y.S.2d 743, 168 Mtsc. 942, 
and supplementing 5 N.Y.S. 2 d 75 , 
168 Mlsc. 447. 
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fraud* the direetere are not liable to atookholdera for 
failure to declare a dividend. 

The rule that a director whose interest in a trans¬ 
action is adverse to that of the corporation is dis¬ 
qualified to act in respect thereto* does not apply to 
a declaration of dividends.85 Independently of stat¬ 
ute, the directors of a corporation may be liable for 
wrongfully declaring and paying dividen4s,36 and 
directors who have been guilty of negligence in de¬ 
claring and paying dividends which have not been 
earned are liable to repay the corporation the sums 
so improperly paid out but the rule is otherwise 
where the directors acted in good faith and without 
negligence.®* It has been held that directors who 
use the capital stock of the corporations for the pay¬ 
ment of dividends are personally liable to the stock¬ 
holders,®® and that the receipt and retention of a 
dividend does not estop a stockholder from asking 
the appointment of a receiver on the ground that the 
declaration and payment of dividends out of the 
capital constituted gross mismanagement.^® On the 
other hand, it is held that the directors are not lia¬ 
ble to stockholders who have received and retained 
dividends.^! Also, it is held that although the dec¬ 
laration of a dividend, whatever form it may take, 
may be ultra vires or unlawful as against the share¬ 
holders, yet it may be cured so far as they are con¬ 
cerned by ratification.^® The statutes in a number of 
jurisdictions impose on corporate directors a liabil¬ 


ity to account for dividends wrongfully paid,^® a 
right of action being conferred by some statutes on 
the corporation,^^ while under others such right is 
in the stockholders.^* Of course, however, the case 
must be brought within the statute before a statu¬ 
tory liability may be enforced.^® The right of a 
corporation to recover from those to whom divi¬ 
dends have unlawfully been distributed, or to recoup 
itself for the loss by assessment on the stock in 
their hands, does not affect the statutory liability of 
the directors making the distribution, unless there¬ 
by the corporation causes replacement in whole or 
in part of what has been so distributed, in which 
event the liability of the directors is expunged or is 
diminished proportionately.®^ Neither the corpora¬ 
tion nor the court is concerned with the question of 
any subsequent rights which the directors may as¬ 
sert against stockholders receiving unlawful divi¬ 
dends.®* The mere consent or silence on the part 
of the stockholders will neither constitute a ratifi¬ 
cation of the unlawful act of the directors, nor op¬ 
erate to estop the corporation from asserting the 
statutory liability of the directors;®® nor is it or¬ 
dinarily a defense to such statutory liability that the 
directors acted in good faith, believing that there 
were surplus profits available for’dividends,*® or 
that, in declaring dividends out of current profits 
when they knew that the corjioration was insolvent, 
the directors acted in good faith, believing that the 


35. Tex.—Metropolitan Casualty Ins. 
Co. V. First State Bank of Temple. 
Clv.App., 64 S.W.2d 358, reversed 
on other grounds First State Bank 
V. Metropolitan Casualty Ins. Co. 
of New York, 79 S.W.2d 835, 125 
Tex. 113, 98 A.L R. 1256. 

36. N.Y.—Wagstaff v. Holly Sugar 
Corporation, 3 N.Y.S.2d 552, 253 
App.Div. 616, affirming 1 N.Y.S.2d 
36, 165 Mlsc, 630, reargument de¬ 
nied 4 N.Y.S.2d 1000. 254 App.Div. 
726, affirmed 17 N.E.2d 681, 279 N. 
Y. 625, reargument denied 18 N.E. 
2d 316, 279 N.Y. 686—^Walker v. 
Man, 253 N.Y.S. 458, 142 Misc. 277. 

87. Pa.—Loan Society of Philadel¬ 
phia V. Eavenson, 94 A. 121, 248 Pa. 
407. 

14a C.J. p 105 note 76. 

Owners of oommon stock, as direc¬ 
tors, declaring common stock divi¬ 
dend in excess of surplus profits, 
must account to corporation for div¬ 
idends received thereon.—Alfred J- 
Brown Seed Co. v. Brown, 215 N.W. 
772, 240 Mich. 569. 

38;^ N.Y.—^Excelsior Petroleum Co. 
V. Lacey, 63 N.Y. 422. 

33. U.S.—^McGinnis v. Corporation 
Funding & Finance Co., D.C.Pa., 8 
F.2d 632. 


40. La—Van Vleet v. Evangeline Oil 
Co., 56 So. 343, 129 La. 406. 

41. Mass.—Spiegel v. Beacon Par¬ 
ticipations. 8 NE.2d 895. 

14a C.J. p 105 note 78. 

42. Vt.—Richardson v. Vermont, 
etc., R. Co.. 44 Vt, 613. 

43. Pa.—Cochran v. Shetler, 133 A. 
232, 286 Pa. 226. 

Xa California right of action by 
stockholders on behalf of corporation 
against corporate directors declaring 
illegal dividends in purely statutory. 
—Pourroy v. Gardner, 10 P.2d 815, 
122 Cal.App. 521. 

44. N.Y.--Walker v. Man. 253 N.Y. 
S. 458, 142 Mlsc. 277. 

14a C.J. p 106 notes 81. 82 [a]. 
Primarily on corporation 
N.Y.—Irving Trust Co. v. Gunder, 
254 N.Y.S. 630, 234 App.Div. 252. 
Declaring dividends ont of capital 
Under N. Y. Stock Corporation Law 
§ 68, directors knowingly declaring 
dividends from surplus based on ficti¬ 
tious profits were liable to the corpo¬ 
ration for declaring dividends out of 
capital.—Union Discount Co. v. Mac- 
Robert. 234 N.Y.S. 529, 134 Misc. 107. 
Operation and effect of statute 

The general act for incorporation 
of manufacturing and other corpo¬ 
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rations, L.1848 c 4 S 131, forbidding 
declaring and paying a dividend by 
trustees of corporation organized un¬ 
der it. which shall diminish its cap¬ 
ital stock, and imposing penalty for 
violation of such provision, take ca.s- 
es of such corporations out of rule 
of revised statutes on that subject, 
1 Rev.St. p 601 S 2, and, as to them, 
prescribe only penalty recoverable 
for such violation, and only persons 
who may sue therefor; and, there¬ 
fore, action cannot be maintained un¬ 
der revised statutes, by corporation 
against trustees, for declaring such 
dividend.—Excelsior Petroleum Co. v. 
Lacey, 63 N.Y. 422. 

45. N.J.—Fleishcr v. West Jersey 
Securities Co., 92 A. 676, 84 N.J.Eq. 
55. 

N.Y.—Gaffney v. Colville, 6 Hill 567. 

46. Cal—Excelsior Water, etc., Co. 
V. Pierce, 27 P. 44, 90 Cal. 131. 

47. Cal.—Southern California Home 
Builders v. Young, 188 P. 586, 45 
Cal.App. 679. 

48. Cal.—Southern California Home 
Builders v. Young, supra. 

48. Cal.—Southern California Home 
Builders v. Young, supra. 

SO. Cal.—Southern California Home 
Builders v. Young, supra. 
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best interests of the corporation demanded payment 
of dividends to avoid immediate bankruptcy.®^ Res¬ 
olutions by the stockholders approving all the acts 
of the directors did not absolve them from liability 
to the corporation for the wrongful declaration of 
dividends out of capital,®2 nor did a settlement made 
by the corporation with two officers and directors 
release from liability the other officers and directors 
when such settlement reserved the corporation's 
rights against them.®® So, the fact that the presi¬ 
dent, as presiding officer, did not actually vote for 
the declaration of dividends out of the capital did 
not absolve him from liability.®^ The liability un¬ 
der such statutes is for an amount equal to the div¬ 
idend improperly declared and paid;®® it does not 
extend to the losses on a bond issue made necessary 
by the declaration of the dividend,®® nor is it re¬ 
duced by the amount of profits made by the corpo¬ 
ration under a different management.®^ Also, di¬ 
rectors arc not liable to stockholders for a declared 
dividend until it has been severed from the assets of 
the company, so as to render it a trust fund in their 
hands.®® A special statutory liability to the credi¬ 
tors, for the wrongful declaration and payment of 
dividends, discussed infra § 899, is not an asset of 
the company and is not available either to the cor¬ 
poration or its receiver.®® In the absence of 
fraud,®® directors arc not liable to stockholders for 
failing to declare a dividend, this being a matter 
committed to their discretion, which when honestly 
and intelligently exercised will not be supervised by 
the courts.®! 

For a discussion of dividends generally, see supra 
§ 458 et seq; of the discretion of directors as to the 
declaration of dividends, sec supra § 466; of the 
right of action to enforce a declaration and pay¬ 
ment, see supra § 473. The statutory liability of 
directors to creditors for wrongful declaration and 
payment of dividends is discussed infra § 899. 


§ 766. Debts 

A corporation cannot recover back from one of Ke 
offleera corporate funds expended by him to pay a bona 
fide corporate debt. The directors may pay corporate 
debts with corporate property If they act In good faith. 
The liability of directors, officers, and agents for failure 
to collect debts due the corporation depend on whether 
they acted in good faith and without negligence. A 
statutory remedy against directors for contracting ex¬ 
cessive debts is not avaiiable to a stockhoider uniess It 
Is expressly so provided. 

The corporation cannot recover back from one of 
its officers money which he expended in payment of 
a bona fide debt of the company, even though he did 
so without authority,®® or even though his book¬ 
keeping or want of bookkeeping left him open to 
suspicion.®® It is the duty of the directors to pay 
the corporate debts, and if they act in good faith 
they are justified in using the corporation's property 
therefor, although it is thereby disabled from carry¬ 
ing on its business.®^ Where the only complaint is 
that they paid a valid obligation in an unauthorized 
manner, no recovery can be had unless damage is 
shown.®® 

The directors are not personally liable for failure 
to collect a debt from a related corporation which 
was wholly unable to pay it, where an attempt to 
collect it would throw the debtor corporation into 
bankruptcy;®® nor are the directors liable for the 
course pursued by them in collecting a debt where 
they exercise their discretion in good faith and in 
the belief that the course adopted will best sub¬ 
serve the interests of the stockholders;®*^ but one 
who becomes a director subsequent to an unauthor¬ 
ized loan by the corporation and takes no steps to 
collect, but permits the note given for the loan to 
remain unprotested, with the result that a solvent 
endorser is discharged, is liable to account for neg¬ 
ligence.®® In the absence of negligence a manag¬ 
ing officer is not liable for failure to collect a debt 
due the corporation.®® The president of a corpora- 


61. Pa.—Branch v. Kaiser. 9 ra.Dist. 
& Co. 179. affirmed 140 A. 498, 291 
Pa. 543. 

62. N.Y.—Union Discount Co. v. 

MacRobert. 284 N.Y.S. 629. 134 

Misc. 107. 

63. N.Y.—Union Discount Co. v. 

MacRobert, supra. 

64. N.Y.—Union Discount Co. v. 

MacRobert, supra. 

65. Cal.—Southern California Home 
Builders v. Youner, 188 P. 686, 45 
Cal.App. 679. 

66. N.Y.—Hutchinson v. Curtiss, 92 
N.Y.S. 70, 45 Misc. 484. 

67. N.Y.—Hutchinson v. Curtiss, su¬ 
pra. 


sa N.Y.—Scarles v. Gebble, 101 N.Y. 
S. 199, 116 App.Dlv. 778, affirmed 
83 N.E. 1131, 190 N.Y. 633. 

69. Pa.—Childs v. Adams, 43 Pa.Su- 
per. 239. 

6a N.Y.—Rothmlller v. Stein, 38 N. 
E, 718. 143 N.Y. 681, 26 D.R.A. 148. 
affirminsr 29 N.Y.S. 707, 8 Misc 137. 

61. Cal.—Zellerbach v. Allenbcrg, 33 
P. 786, 99 Cal. 67—Excelsior Water, 
etc., Co. v. Pierce, 27 P, 44, 90 Cal. 
131. 

62. La.—Now Orleans Bldfir* Co. v. 
Lawson, 11 La. 34. 

14a C.J. p 106 note 94. 

6a Mich.—Holland Furniture Co. v. 
Knooihulzen, 163 N.W. 884, 197 

Mich. 241. 


64. Mo.—Manufacturers' Sav. Bank 
V. Big Muddy Iron Co., 10 S.W. 866, 
97 Mo. 38. 

66. N.Y.—Manhattan P. Ins. Co. v. 
Pox, 77 N.Y S. 657, 74 App.Div. 271, 
affirmed 69 N.E. 1126, 17-7 N.Y. 576. 

6a N.J.—Storrs v. James Butler 
Grocery Co., 124 A. 604, 96 N.J.Eq 
359. 

67. TfX.—Bounds v. Stephenson, Civ. 
App., 187 S.W. 1031. 

68. N.Y.—Walker v. Man, 253 N.Y.S. 
468, 142 Misc. 277. 

69. Wls.—Johnson v, Stoughton 
Wagon Co.. 96 N.W. 394. 118 Wis. 
438. 
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tion is liable for allowing a debt owing to it by an*^ 
other corporation with which he is closely connect¬ 
ed to accumulate until the debtor corporation be¬ 
comes insolvent, when it could have been saved by 
prompt action.^® Under some statutes, it is the 
duty of the board of directors to collect money due 
to the corporation on subscriptions for capital 
stock.^^ Although the general agent of a company 
is not responsible for bad debts,^2 yet it is his duty 
to see that the debts to the company are collected, 
and he must show that he exercised ordinary dili¬ 
gence for that purposed* 

The corporation may recover from its general 
manager for losses resulting from his incurrence of 
debts in excess of the amount limited by the char- 
tcr.74 

A statutory remedy against directors for contract¬ 
ing excessive debts is not available to a stockhold¬ 
er^® unless it is expressly so provided.^® 

§ 767. Liability for Acts of Other Officers or 
Directors 

A director or ofSoer le not ordinarily liable for the 


wronsful aoU of other diroetore or oflloere in which he 
doea not participate; but a director la liable for an act 
of the board for which he voted or which, if preaent, he 
did not oppose. 

A director is liable only for his own acts or omis¬ 
sions ; he is not merely by virtue of his position lia¬ 
ble for the mismanagement or defalcation of officers 
or employees in which he did not participate,*^^ un¬ 
less he was negligent,^® as in failing to exercise a 
reasonable supervision of the affairs of the corpo- 
ration72 or in the selection or retention in office 
of persons of known incompetence or dishonesty,®® 
or unless he had some knowledge by which, in the 
exercise of reasonable care, he could have prevented 
the loss,®^ and unless his negligence was the proxi¬ 
mate cause of the loss.®® Neither can he be held 
liable for the wrongdoing of other officers or agents 
after he has ceased to be a director.®® Where there 
would be liability if the fraud had been practiced 
by directors themselves, there is like liability if the 
directors have been grossly negligent in permitting 
the fraud to be practiced by officers under their con- 
trol.®4 Also, where the directors personally and 
knowingly derive a benefit from the fraud of the 


VOi. U.S.—^Doe V. Northwestern Coal, 
etc., Co., C.C.Or., 7S F. 62. 

71. Kan.—Gullfoyle v. Brown. 88 P. 
2d 1082, 149 Kan. 616. 

Stock Isened to ofloer 
Where the president and manag¬ 
ing director caused a stock certifi¬ 
cate to be issued to himself, without 
paying for it, board of directors had 
duty, within reasonable time, to make 
demand on him for payment, and on 
his failure to pay to take appropriate 
court action.—Guilfoyle v. Brown, su¬ 
pra. 

72. Wis.—Johnson v. Stoughton 
Wagon Co., 85 N.W. 394, 118 Wis. 
438. 

14a C.J. p 106 note 99. 

73. S.C.—^Williams v. Qregg, 2 
Strob.EQ. 297. 

74. Minn.—^Fergus Falls Woolen 
Mills Co. V. Boyum, 162 N.W. 516. 
136 Minn. 411, Li.R.A.1918A 919. 

75. Mo.—Kritzer v. Woodson, 19 Mo. 
327. 

78. Iowa.—^Walker v. Birchard, 48 
N.W. 71. 82 Iowa 388. 

77. Cal.—Angelus Securities Corpo¬ 
ration v. Ball. 67 P.2d 152. 20 Cal. 
App.2d 423—Coombes v. Franklin, 
1 P.2d 992, 213 Cal. 164, rehearing 
dienied 4 P.2d 157, 213 Cal. 164. and 
certiorari granted Coombes v. Getz. 
62 S.Ct. 199, 284 U.S. 613, 76 U 
Ed. 523, reversed on other grounds 
52 S.Ct 435, 285 U.S. 434, 76 L.Ed. 
866 . 

Mass.—Spiegel v. Beacon Participa¬ 
tions, 8 N.E.2d 895. 


I N.Y.—Jer.sawit v. Kaltenbach, 1 N.Y. 

I S.2d 766, 253 App.Div. 265. 

14a C.J. p 107 note 9. 

One director Is not agent of an¬ 
other 89 as to make latter liable for 
former’s acts.—^Hill v. International 
Products Co., 220 N.Y.S. 711, 129 
Misc. 25. 

78l N.Y.—Tri-Bullion Smelting & 
Development Co. v. Curtis, 174 N.Y. 
S. 830, 186 App.Div. 613, dismissal 
of appeal conditionally granted Tri- 
Bullion Smelting & Development 
Co. V. Corliss, 126 N.E. 926, 227 N. 
Y. 681. 

Acts or omissions constituting negli¬ 
gence 

If president and directors of plain¬ 
tiff corporation furnished treasurer 
of corporation a quantity of checks 
countersigned in blank, and permit¬ 
ted him to fill out and use same as 
business of corporation required, they 
were grossly negligent, and are re¬ 
sponsible for loss resulting there¬ 
from. The directors of plaintiff cor¬ 
poration were clearly negligent In 
failing to hold meetings of board as 
required by by-laws, and in falling 
to obtain from their treasurer, who 
has misappropriated moneys of plain¬ 
tiff, statement at each meeting of 
financial condition of corporation.— 
Tri-Bullion Smelting & Development 
Co. V. Curtis, supra. 

78. Cal.—Angelus Securities Corpo¬ 
ration V. Ball, 67 P.2d 162, 20 Cal. 
App.2d 423. 

N.Y.—Jersawit v. Kaltenbach, 1 N. 

Y.S.2d 756, 253 App.Div. 266. 

14a C.J. p 107 note 10. 
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Director must attempt to prevent 

wrongdoing by fellow directors, and 
must seek to rectify wrong already 
committed.—Walker v. Man, 253 N.Y. 
S. 468, 142 Misc. 277. 

80. Cal.—^Angelus Securities Corpo¬ 
ration V. Ball, 67 P.2d 152. 20 Cal. 
App.2d 423. 

14a C.J. p 107 note 11. 

81. N.Y.—Jer.«iawit v. Kaltenbach, 1 
N.Y.S.2d 766, 263 App.Div. 266. 

roots putting directors on Inquiry 
The fact alone that reports of ac¬ 
countants directed attention of de¬ 
fendant directors to fact that ex¬ 
penditures were being made upon 
vouchers not properly approved, and 
that treasurer was overdrawing his 
salary allowance, should have caused 
them to inquire closely into affairs 
of corporation, and it was negligence 
to ignore such warning, although 
treasurer had been trusted employee 
for many years.—Tri-Bullion Smelt¬ 
ing & Development Co. v. Curtis, 174 
N.Y.S. 830, 186 App.Div. 613, dis¬ 
missal of appeal conditionally grant¬ 
ed Tri-Bullion Smelting & Develop¬ 
ment Co. V. Corliss, 125 N.E. 926, 227 
N.Y. 681. 

88. N.Y.—Jersawit v. Kaltenbach, 1 
N.Y.S.2d 766, 263 App.Div. 265. 

83. Cal.—^Angelus Securities Corpo¬ 
ration V. Ball, 67 P.2d 152, 20 Cal. 
App.2d 423. 

84. U.S.—Mutual Bldg. Fund ft Dol¬ 
lar Savings Bank v. Bosseiux, D.C. 
Va., 8 F. 817. 

14a C.J. p 107 note 18. 



19 o.j.a 


C0BF0BAT10V8 


§768 


subagent, they may be held liable on the ground that 
he thereby became in a sense their agent.*® A di¬ 
rector is personally liable for any act of the board 
for which he votes, or which, if present, he does not 
oppose.*® 

President Where the president is charged with 
the administration of the affairs of the corporation, 
he may act through agents or clerks;**^ but he is 
liable for losses resulting from his failure to super¬ 
vise, restrain, or take security from, other officers, 

3. Corporate Property, 

§ 768* In General 

A director or officer Is liable for loss of corporate 
assets through his negligence, fraud, or abuse of trust; 
but he Is not liable for losses not due to his fraud, neg¬ 
ligence, or breach of trust, nor for expenditures for law¬ 
ful purposes. Directors are not necessarily bound to 
keep the corporate property Insured. 

The title to the property of a solvent corporation 
is vested wholly in the corporation.** The directors 
do not by virtue of their position possess any title 
to or interest therein.** Neither docs a corporate 
resolution appointing a person general manager of 


such as the secretary** or treasurer.** 

The treasurer of a corporation is not personally 
liable to reimburse it for the loss resulting from a 
libel published by its directors, where his only con¬ 
nection was the payment of the judgment therefor 
as it was his duty to do.*® Neither is he responsi¬ 
ble for the acts of employees when, under the by¬ 
laws, such responsibility rests on the board of di- 
rectors.*! 

Funds, and Securities 

the corporation and giving him full power to control 
its affairs make him the sole owner of the corpora¬ 
tion.*^ However, the directors occupy a position 
of trust in regard to the capital and assets of the 
company,*® and dealings by a director with respect 
to the corporate property will be given most careful 
scrutiny.*® The directors owe a duty to the corpo¬ 
ration to be vigilant,**^ and to exercise ordinary or 
reasonable care and diligence** and the utmost good 
faith and fidelity** to conserve the corporate prop¬ 
erty; and if a loss or depletion of assets results 


85. Ala.—King v. Livingston Mfg. 
Co.. C8 So. 897, 192 Ala. 269. 273. 

Pa.—Freeman v. Stine, 15 Phila. 37. 

86. Iia.<—Percy v. Millaudon, 3 La. 
568. 

87. La.—Semple v. Frisco Land Co.. 
50 So. 619. 124 La. 663. 

88. La.—Pontchartrain R. Co. v. 
Paulding, 11 La. 41, 30 Am.D. 708. 

88. Mass.—Commonwealth v. Dow, 
105 N.E. 996, 217 Mass. 473. 

90. Mass.—Hill v. Murphy, 98 N.E. 
781, 212 Mass. 1, 40 L.R.A.,N.S., 
1102, Ann.Cas.l913C 374. 

91. Pa.—Ohio Valley Trust Co. v. 
Stewart. 96 A. 1098, 251 Pa. 644. 

98. Cal.—Rossi V. Cairo, 161 P. 1161, 
174 Cal. 74. 

Md.—Booth V. Robinson. 66 Md. 419. 
N.Y.—Liebman v. Auto Strop Co., 208 
N.Y.S. 689, 212 App.Div. 306. affirm¬ 
ed 150 N.E. 506. 241 N.Y. 427. 

93. Cal.—Rossi v. Cairo, 161 P. 1161, 
174 Cal. 74. 

Mich.—Bruun v. Cook. 273 N.W. 774, 
280 Mich. 484. 

94. N.Y.—Buffalo Electro-Plating 

Co. V. Day, 135 N.Y.S. 1054, 151 
App.Div. 237. 

98. Idaho.—^Nelson v. Jones, 224 P. 

435, 38 Idaho 664. 38 A.L.R. 86. 
Ill.—Dixmoor Golf Club v. Evans, 166 
N.E. 785, 325 Ill. 612. 

La.—^Lagrone v. Brown, 109 So. 490, 
161 La. 784. 

Neb.—Duffy v. Omaha Merchants* 
Express & Transfer Co., 265 N.W. 
1. 127 Neb. 273. 


N.Y.—^Liebman v. Auto Strop Co., 
208 N.Y.S. 689, 212 App Div. 806, 
affirmed 150 N.E. 605, 241 N.Y. 427. 
14a C.J. p 108 note 23. 

Directors as trustees generally see 
supra I 761. 

Ohambor of oommereo organised as 
benevolent corporation holds proper¬ 
ty somewhat in the nature of a trust 
fund to be controlled, managed, and 
used for purposes of chamber, but 
such possession, custody, control, and 
management must be deemed to be a 
practical management and control of 
such trust assets.—Chamber of Com¬ 
merce of Hot Springs v. Barton, 113 
S.W.2d 619, 195 Ark. 274. 

98. Neb.—^Beaumont v. FOlsom, 285 
N.W. 647. 

97. Mo.—Boulicault v. Oriel Glass 
Co., 223 S.W. 423, 283 Mo. 237. 

N.Y.—General Rubber Co. v. Bene¬ 
dict. 109 N.E. 96, 216 N.Y. 18, L.R. 
A.1915F 617—Coplay Cement Mfg. 
Co. V. Loeb, 207 N.Y.S. 659, 124 
Misc. 640, affirmed 213 N.Y.S. 784, 
215 App.Div. 806. 

98. U.S.—City Nat. Bank of Huron, 
S. D.. V. Puller, C.aA.S.D., 52 P.2d 
870, 79 A.L.R. 71, affirming. D.C., 
Fuller V. City Nat. Bank of Huron, 
S. D., 52 F.2d 865. 

Md.—Burkhart v. Smith, 167 A. 299. 
161 Md. 398. 

Mass.—^Dome Realty Co. v. Rotten- 
berg, 189 N.E. 70, 286 Mass. 824— 
Hathaway v. Huntley, 188 N.E. 616. 
284 Mass. 687—^Putnam v. Handy. 
142 N.E. 77, 247 Mass. 406. 
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Ohio.—Goff V. Emde, 167 N.E. 699, 3t 
Ohio App. 216. 

14a C.J. p 108 note 26. 

Measure of care required of directors 
generally see supra I 764. 

Measurs of oars 

The care required of directors to 
see that assets are not lost or dissi¬ 
pated is that which ordinarily pru¬ 
dent and diligent men would exer¬ 
cise under similar circumstances, and 
in determining that restrictions of 
statute and usages of business 
should be taken into account.—Bouli¬ 
cault V. Oriel Glass Co., 223 S.W. 423, 
283 Mo. 237. 

99. U.S.—Rabinovitz v. Oughton, C. 
C.A.Pa., 92 F.2d 297. certiorari de¬ 
nied 58 S.Ct 746, 303 U.S. 649, 82 
L.Ed. 1110. 

Mass.—Baker v. Allen, 197 N.E. 521, 
292 Mass. 169—Hathaway v. Hunt- 
ley, 188 N.E. 616, 284 Mass. 587— 
Goodwin v. Agassiz, 186 N.Bl 659, 
283 Mass. 358—Beaudette v. Gra¬ 
ham. 166 N.E. 671, 267 Mass. 7— 
Guay V. Holland System Hull Co.. 
138 N.E. 657, 244 Mass. 240. 

N.Y.—Coplny Cement Mfg. Co. v. 
Loeb, 207 N.Y.S. 659, 124 Misc. 640, 
affirmed 213 N.Y.S. 784, 215 App. 
Div. 806. 

Ohio.—Goff V. Emde, 167 N.E. 699. 32 
Ohio App. 216. 

Wash.—Dodge v. Scripps. 37 P.2d 896. 
179 Wash. 308, certiorari denied 65 
S.Ct. 649, 295 U.S. 739, 79 L.Bd. 
1686—Thompson v. Mitchell, 222 P. 

, 617, 128 Wash. 192. 
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from their willful or negligent failure to perform abuse of their trust, they are liable,^ provided such 
their official duties, or to a willful or fraudulent losses were the natural and necessary consequences 


Board of director* miiet lie left 

free to manage corporate property so 
long as they act in good faith.— 
Hayes v. St. Louis Union Trust Co., 
298 S.W. 91. 317 Mo. 1028, 66 A.L.R. 
1276. 

Detexxiilnatlo& of good faith, etc. 

Neither good faith, honesty, nor le* 
gality of acts of officers of corpora¬ 
tion can be determined by whether 
market value of capital stock has in¬ 
creased or diminished during time 
when such acts were performed.— 
Schall V. Althaus, 203 N.T.S. 36, 208 
App.Div. 103, reversing 188 N.T.S. 
694, 120 Misc. 204. 

1. U.S.—Barnes v. Andrews. D.C.N. 
Y.. 298 F. 614. 

Ark.—Home Life Ins. Co. v. Arnold. 
120 S.W.2d 1012—Johnson v. Cole¬ 
man, 20 S.W.2d 186, 179 Ark. 1087. 
Fla.—Skinner v. Hulsey, 138 So. 769, 
103 Fla. 713. 

Idaho.—Morton v. Morton Realty Co., 
241 P. 1014, 41 Idaho 729—Ryan v. 
Old Veteran Mining Co., 218 P. 381. 
37 Idaho 626. 

Ind.—Zaring v. Kelly. 128 N.E. 667. 
74 Ind.App. 681. 

Md.—Burkhart v. Smith, 167 A. 299. 

161 Md. 398. 

Mass.—Spiegel v. Beacon Participa¬ 
tions. 8 N.K.2d 896—Putnam v. 
Handy, 142 N.E. 77, 247 Mass. 406 
—Moss V. Copelof, 121 N.E. 608. 
231 Mass. 513. 

Mich.—Garber v. Town. 175 N.W. 487, 
208 Mich. 1, amended 176 N.W. 960, 
208 Mich. 1. 

Mo.—Boulicault v. Oriel Glass Co., 
223 S.W. 423, 283 Mo. 237—Proctor 

V. Farrar, 218 S.W. 469. 

N.C.—Gordon v. Pendleton, 162 S.E. 
646, 202 N.C. 241—North Carolina 
Corporation Commission v. Harnett 
County Trust Co., 134 S E. 656, 192 
N.C. 246—Bessclleu v. Brown, 97 S. 
E. 743. 177 N.C. 65, 2 A.L.R. 802. 
Ohio.—Goff V. Emde, 167 N.E. 699, 32 
Ohio App. 216. 

S.D.—^Aaron v. Hewett, 244 N.W. 380, 
60 SD. 238. 

Tenn.—State v. Allstadt, 61 S.W.2d 
473, 166 Tenn. 349, rehearing denied 
62 S.W.2d 566, 166 Tenn. 349. 

Tex.—Brown v. Byrne, Civ.App., 75 
S.W.2d 484. 

Utah.—Jones Min. Co. v. Cardiff Min. 
& Mill. Co., 191 P. 426, 66 Utah 
449. 

Va.—Crump v Bronson, 191 S.E. 663, 
168 Va. 527—Marshall v. Freder¬ 
icksburg Lumber Co., 173 S.E. 653, 

162 Va. 136. 

Wis.—^Whitford v. Reddeman, 219 N. 

W. 361, 196 Wis. 10. 

Blrsctor whoss dishonssty and had 
faith results in impairment of cor¬ 
poration's assets, can be compelled 
to make restitution.—General Mort¬ 


gage & Loan Corporation v. Guaranty 
Mortgage & Securities Corporation, 
162 N.E. 319, 264 Mass. 263. 

Blreetors who willfully ndsapply 
corporate fhmda or suffer corporate 
property to be lost or' wasted by 
gross negligence and inattention to 
their duties, are personally liable to 
make good the losses.—Skinner v. 
Hulsey, 138 So. 769. 103 Fla. 713. 

Acts ooBstitnting negligence 

Where president of corporation 
signed checks on company's account, 
payable to bookkeeper, with blanks 
for amounts left unfilled, and never 
compared checks returned with check 
book stubs, and never discovered that 
total of checks returned exceeded ag¬ 
gregate of approved account for 
years, a finding that he was negli¬ 
gent, and liable to corporation for 
money embezzled by bookkeeper by 
reason of such checks, was justified. 
—Boulicault V. Oriel Glass Co., 223 
S.W. 423, 283 Mo. 237. 

Failnre to invastigats 

Directors making alteration of 
plans of building without investiga¬ 
tion or consultation as to costs, pay¬ 
ment of which corporation guaran¬ 
teed, are chargeable with negligence. 
—Walker v. Man, 263 N.T.S. 458, 142 
Misc. 277. 

Conduct amounting to fraud or 
breach of fiduciary duty and result¬ 
ing in impairment of assets or loss 
of property of the corporation, ren¬ 
ders offending directors liable to 
make full restitution.—Baker v. Al¬ 
len, 197 N.E. 621, 292 Mass. 169. 

Wegligent faUuro to pay tax 

Directors who permitted a penalty 
to be charged against corporation by 
negligently failing promptly to pay 
certain federal documentary taxes 
after they had collected money by 
assessment for that specific purpose 
were liable to corporation for amount 
of penalty, notwithstanding that di¬ 
rectors had allegedly not paid tax 
when due on advice of counsel be¬ 
cause not Justifiably imposed.—Coeur 
D'Alenes Lead Co. v. Kingsbury, Ida¬ 
ho, 85 P.2d 691. 

As respsots ToUdity of proposed 
sottlsment of stockholdors’ suits 

against parties formerly in control 
of corporation for mismanagement of 
its assets, great disparity in value 
between what corporation receives in 
exchange for what it gives up may 
be prima facie badge of fraud on 
dissenting minority, but if disparity, 
notwithstanding its magnitude, is 
consistent with honesty of intent in 
accepting it, appearance of fraud is 
removed.—Karasik v. Pacific Eastern 
Corporation. Del.Ch.. 180 A. 604. 
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Thors oan ho no oonvorslon of cor¬ 
porate funds through acceptance of 
corporate moneys paid out by corpo¬ 
ration itself.—Quintal v. Kellner, 189 
N.E. 770, 264 N.Y. 32, affirming 266 
N.T.S. 206, 238 App.Div. 661. 

Whon attomoy's foos not roooivahlo 

Where stockholder sued on behalf 
of corporation to compel director to 
return stock which corporation had 
sold him with option to buy or return 
such amount as he might desire with¬ 
out in meantime paying any assess¬ 
ments levied thereon, but it was not 
adjudicated therein that action by 
stockholder was essential to corpora¬ 
tion's benefit, corporation could not 
subsequently recapture from direc¬ 
tor attorney's fees which it paid for 
director in the suit by stockholder.— 
Coeur D'Alenes Lead Co. v. Kings¬ 
bury, Idaho. 85 P.2d 691. 

Dafonsss 

Where attachment proceedings 
against corporation by its president 
and director were originated and con¬ 
ducted In such manner as to cause 
a substantial loss to corporation, of¬ 
ficer's return, showing appraisal of 
attached property, did not protect 
president and director from liability 
for his misconduct.—Putnam v. Han¬ 
dy, 142 N.E. 77, 247 Mass. 406. 

Parsons assisting in wrongful divar- 
sion 

(1) Directors and whoever with no¬ 
tice participates with them in mis¬ 
appropriation of corporate funds are 
Jointly and severally liable to cor¬ 
poration. 

Mass,—Dolphin v. A. C. Lewis Leath¬ 
er Co., 168 N.E. 727, 269 Mass. 132. 
Pa.—Cochran v. Shetler, 133 A 232. 

286 Pa. 226. 

(2) Third person was liable to cor¬ 
poration for knowingly assisting 
pre.sident and director wrongfully to 
divert its fund.s.—American Agr. 
Chemical Co. v. Robertson, 172 N.E. 
871, 273 Mass. 66. 

(3) That president and director 
was not adjudged liable for wrong¬ 
fully diverting corporate funds was 
not defense for third person who 
knowingly assisted therein.—Ameri¬ 
can Agr. Chemical Co. v. Robertson, 
supra. 

(4) That corporation, without 
knowledge funds were wrongfully di¬ 
verted to corporation controlled by 
defendant. recognized defendant’s 
corporation as debtor, did not relieve 
defendant from liability for partici¬ 
pation in the wrongful act.—^Ameri¬ 
can Agr. Chemical Co. v. Robertson, 
supra. 

(5) Where diversion of corporate 
funds was accomplished through 
agency of another corporation con- 
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of omission on their part.^ Nonfeasance on the 
part of a director constitutes negligence where he 
does not exercise due care to discover and prevent 
misappropriation of funds by an officer,^ but it has 
been held that the liability of corporate officers for 
losses should not lightly be imposed in the absence 
of positive misfeasance, and solely on the ground of 
passive negligence.^/The mere failure of the direc¬ 
tors to sell the corporation's option to purchase real¬ 
ty does not render them liable for a resulting loss.^ 
A higher degree of vigilance to prevent loss of as¬ 
sets is required of a director specially cHosen and 
paid for the purpose of having him devote all his 
time to the management and finances of the corpo¬ 
ration than is required of directors not compensat¬ 
ed.® The president of a corporation is a trustee, 
and, as such, can never be permitted to create such 
a relation between himself and the trust property as 
will make his own interest necessarily and effectu¬ 
ally antagonistic to that of his beneficiary.'^ Where 
he receives only a nominal salary he is bound to use 
only ordinary care to preserve corporate property in 
his possession,* but an officer is not relieved from 


liability by showing that he gave the corporate prop¬ 
erty the same care that he did his own where it 
appears that he was grossly negligent in his own af¬ 
fairs.® 

The law does not permit the directors or officers 
of a corporation to give away its property^® except 
where they are the sole stockholders and no rights 
of creditors are impaired,!^ and unanimous consent 
is given nor does the law permit them to give 
credit or money from corporate funds to retiring di¬ 
rectors to whom nothing is due, regardless of the 
purpose to which it is to be applied.^* 

Unless it is detrimental to creditors,the appro¬ 
priation of an asset by an officer is unassailable 
where it is consented to by all of the stockholders;^® 
and where one person is the owner of all the corpo¬ 
rate stock, he has the right to use the assets of the 
corporation^® and pledge its credit^*^ as he sees fit. 
The directors or officers cannot lawfully appropri¬ 
ate the corporate property, funds, or credit to their 
own use or make any self-serving disposition there- 
of,i* as by using corporate funds to finance their 


trolled by defendant, fact that de¬ 
fendant's corporation was not adjudg¬ 
ed liable did not absolve defendant. 
—American Agr. Chemical Co. v. 
Robertson, supra. 

а. U.S.—Lewis V. Council, D.C.N.C., 
291 P. 148. 

Mas.s—Hathaway v. Huntley, 188 N. 
E. 616. 284 Mass. 687. 

3. Mass—Hathaway v. Huntley, su¬ 
pra 

Zn action may constitute negli- 
goncc.—^^Valker v. Man, 253 N.T.S. 
458, 142 Misc. 277. 

Diversion before talcing oftoe 

One becoming director of corpora¬ 
tion after wrongful diversion of cor¬ 
poration’s assets by making purchase 
of its stock is liable for negligence 
if he acquiesced and failed to take 
Btcjis for return of money.—Walker 
V. Man, supra. 

4. U.S.—Lewis V. Council, D.C.N.C., 
291 F. 148. 

B. N J —Denlley v. Colgate, 168 A. 
98, 10 N J.Misc. 1222. 

б. Mo.—Boulicault v. Oriel Glass 
Co.. 223 S.W. 423, 28.3 Mo. 287. 

7. Mo.—Brewster v. Stratman, 4 Mo. 
App. 41. 

Zt is president's duty to use re¬ 
sources that corporation had to pre¬ 
serve its property, and to avoid, if 
possible, a forced sale from which he 
will reap a personal benefit.—(Hen 
Allen Mining Co. v. Park Galena Min¬ 
ing Co., 296 P. 231. 77 Utah 362. 

8 . Ky.—Dunn v. Kyle. 14 Bush 134. 

8i Colo.—Fidelity Inv. Co. v. Carico. 
28 P. 1131, 1 Colo.App. 292. 


la Tr.S.—-Parrott v. Noel, D.C.Va., 
8 F.2d 368. 

Ark —Oil Fields Corporation v. Hess, 
63 SW.2d 444. 186 Ark. 241. 

D.C.—Corning Glas.q Works v. Lucas, 
37 F.2d 798. 59 App.D.C. 168, 68 A. 
L.R. 736, certiorari denied 50 S.Ct 
848. 281 U.S. 742, 74 L.Bd 1155. 

La—Godchaux & Mayer v. Richard¬ 
son. 123 So. 178, 11 La.App. 199. 
14a C.J p 108 note 29. 

This is sspscially tmo where prop¬ 
erty is given in return for personal 
favors.—Godchaux & Mayer v. Rich¬ 
ardson, supra. 

Giving smploysss vacation on pay 

does not violate rule—Oil Fields 
Corporation v. Hess, 53 S.W.2d 444, 
186 Ark. 241. 

Msmoval of mortgage incumbrance 

on property of corporation is not ip¬ 
so facto misappropriation or volun¬ 
tary gift of corporate funds, al¬ 
though mortgaged debt is due from 
another.—Adams v. Alabama Lime & 
Stone Corporation, 127 So. 544, 221 
Ala. 10. 

11. Mo.—Logeman Mfg. Co. v. Loge- 
man, App., 298 S.W. 1040, 1042. 

Tex.—Brown v. Byrne, Civ.App., 75 

S.W.2d 484. 

18. Mo.—Logeman Mfg. Co. v. Loge¬ 
man, App., 298 S.W. 1040, 1042. 

13. Mass.—Moss v. Copelof, 12$ N. 
E. 474, 235 Mass. 162—Moss v. 
Copelof, 121 N.E. 508, 231 Mass. 
513. 

Credit to be applied on unpaid stock 

Stockholders who acquired their 
stock by giving notes therefor, in 
violation of St.l903 c 437 i 14, pre¬ 
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sumptively acted in good faith, and 
illegality of subsequent agreement 
between directors that one retiring 
should receive credit to be applied on 
his unpaid stock subscription, beside 
notes in suit, was not dependent on 
their nonconsent.—Moss v. Copelof, 
126 N.E. 474, 235 Mass. 162. 

14. Me.—In re Brockway Mfg. Co., 
35 A. 1012, 89 Me. 121, 66 Am.S.R. 
401. 

Mo.—Jorndt v. Reuter Hub & Spoke 
Co., 87 S.W. 29, 112 Mo.App 341. 

15. Mo.—Jorndt v. Reuter Hub & 
Spoke Co., supra. 

Tenn.—Watts v. Gordon, 153 S.W. 
483, 127 Tenn. 96. 

16. Mo —Central Mfg. Co. v, Mont¬ 
gomery, 129 S.W. 460, 144 Mo.App. 
460. 

17. Cal.—Sargent v. Palace Cafe Co., 
167 P. 146, 175 Cal. 737. 

18. U.S—McMillan v. National Wool 
Warehouse & Storage Co., C.C.A 
Idaho, 28 F 2d 793, certiorari de¬ 
nied 49 S.Ct. 251. 279 U.S. 836, 73 
L.Ed. 984. and Falk Mercantile Co. 
v. National Wool Warehouse & 
Storage Co.. 49 S.Ct. 251, 279 U.S. 
836. 73 L.Ed. 984—Flannery Bolt 
Co. V. Flannery. D.C.Pa., 16 F.Supp. 
803, modified on other grounds, C. 
C.A., 86 F.2d 43. 

Ala.—Bronaugh v. Evans, 85 So. 556, 
204 Ala. 153—Wood v. Hendon, 77 
So. 921,. 16 Ala.App. 327. 

Ark—Consumers* Ice & Coal Co. v. 
Security Bank & Trust Co.. 280 S. 
W. 677, 170 Ark. 630, 

Del.—Loft. Inc., v. Guth, Ch., 2 A.2d 
226, sustained Guth v. Loft, Inc., 
Sup., 5 A.2d 508—Hall y. Trans- 
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own individual projects or gain a profit for them- them to assume undisputed control of the corpora- 
• selves,or by taking corporate securities with tion.*® Neither may they allow others to appropri- 
which to purchase stock that would enable part of 


liUZ Dayllgrht Picture Screen Cor¬ 
poration, 171 A. 226, 20 DeLCh. 78. 
Fla.—Orlando Orange Groves Co. v. 

Hale, 144 So. 674, 107 Fla. 304. 
Idaho.—Morton v. Morton Realty Co., 
241 P. 1014, 41 Idaho 729—^Nelson 
V. Jones, 224 P. 436, 38 Idaho 664, 
38 A.L..R. 86—Ryan v. Old Veteran 
Mining Co., 218 P. 381, 87 Idaho 
626. 

Iowa.—Clapp V. Wallace, 266 N.W. 
493, 495. 221 Iowa 672, quoting 

Corpus ornris. 

Mich.—In re Parber. 245 N^V. 793, 
260 Mich. 662—Fowler v. McQuigg, 
192 N.W. 708. 222 Mich. 178. 

Mo.—Jorndt v. Reuter Hub, etc., Co., 
87 S.W. 29, 112 Mo.App. 841. 

Mont.—Mining Securities Co. v. Wall, 
46 P.2d 302, 99 Mont. 596—Hanson 
Sheep Co. v. Farmers* & Traders* 
State Bank, 163 P. 1161, 63 Mont. 
824. 

Nob.—Fisher v. National Mortg. 
Loan Co., 271 N.W. 433, 132 Neb. 
185. modified 274 N.W. 668, 133 
Neb. 280. 

N.J.—Storrs v. James Butler Grocery 
Co., 124 A. 604. 96 N.J Eq. 359— 
Rice V. Mitsch, 114 A. 812, 92 N.J. 
Eq. 693. 

N.T.—Quintal v. Kellner, 189 N.E. 
770, 264 N.T. 32, affirming 265 N. 
T.S. 206. 238 App.Dlv. 661—Wen 
Kroy Realty Co. v. Public Nat. 
Bank & Trust Co. of New York, 
183 N.E. 78, 260 N.Y. 84, affirming 
265 N.T.S. 1. 234 App.Dlv. 461— 
Birkmlre v. Campus Realty Corpo¬ 
ration, 171 N.E. 799. 253 N.T. 698, 
reversing 227 N.Y.S. 653, 223 App. 
Div. 226—Gallagher v. Perot, 202 
N.Y.S. 441. 122 Misc. 846. 

Okl.—McKenney v. Campbell, 230 P. 
228, 104 Okl. 182. 

Or.—Jansen v. Tyler, 49 P.2d 872, 161 
Or. 268, modifying 47 P.2d 969, 161 
Or. 268. 

Pa.—Bailey v. Jacobs, 189 A. 320, 
826 Pa. 187. 

S.C.—Mortimer v. D. T. McKelthan 
Lumber Corporation, 120 S.E. 723, 
127 S.C. 266. 

Tex.—^Duncan v. Ponton, Clv.App., 
102 S.W.2d 517—Hall v. Crawford 
A Delphenis, Clv.App., 11 S.W.2d 
804, error dismissed. 

Wash.—^Dodge v. Scripps, 37 P.2d 
896, 179 Wash. 308. certiorari de¬ 
nied 65 S.Ct. 649, 295 U.S. 739, 79 
L.Ed. 1686. 

W.Va.—Dunbar Tire ft Rubber Co. v. 

Crlssey, 114 S.E. 804. 92 W.Va. 419. 
14a C.J. P 108 notes 80, 31. 

Test of UabUity Is whether officers 
realizing personal profits from use of 
corporate assets have been unjustly 
enriched, regardless whether deal¬ 
ings have cpused loss or have been 


harmful to corporation.—Bailey v. 
Jacobs. 189 A. 320. 326 Pa. 187. 

Teohaleal embesslemeat need not 
be committed.—Jansen v. Tyler, 49 
P.2d 372. 151 Or. 268, modifying 47 
P.2d 969, 161 Or. 268. 

One la ooatrol of corporation can¬ 
not take advantage of his controlling 
power to profit by appropriating its 
assets either for inadequate •consid¬ 
eration or for no consideration.—Ban¬ 
croft Trust Co. V. Federal Nat. Bank 
of Boston, D.C.Mass., 9 F.Supp. 350. 
DlTideads on ssonritlss 

President of corporation Is ac¬ 
countable for dividends and distribu¬ 
tions on securities belonging to cor¬ 
poration which were held by presi¬ 
dent in his own account and on 
which he received dividends and dis¬ 
tributions.—Flannery Bolt Co. v. 
Flannery, D.C.Pa., 16 F.Supp. 803, 
modified on other grounds. C.C.A., 86 
F.2d 43. 

Ikds of own stock snbstltnted for 
corporation’s stock 

Where officer and employee of cor¬ 
poration substituted his stock for 
corporation's stock, sold by corpo¬ 
ration, and withdrew price thereof 
from funds of corporation in pay¬ 
ment thereof, without authority from 
corporation so to do, the amount 
thereof will be charged against em¬ 
ployee in accounting with corpora¬ 
tion.—Interstate Investment ft De¬ 
velopment Co. v. Webster, 177 N.W. 
554, 188 Iowa 1389. 

AoconntabUlty to asw corporation 

(1) Bill of sale whereby new cor¬ 
poration. whose president was sole 
owner of old corporation, acquired 
all assets, rights, claims, and privi¬ 
leges of old corporation, was held to 
Include tax refund rendering presi¬ 
dent who received refund account¬ 
able to new corporation.—Flannery 
Bolt Co. V. Flannery, D.C.Pa., 16 P. 
Supp. 803, modified on other grounds 
C.C.A., 86 F.2d 43. 

(2) Where money which president 
owed his solely owned corporation 
was carried under heading of bills 
receivable and where, in agreement 
whereby corporate assets were sold 
to new corporation, president agreed 
that assets and liabilities of new cor¬ 
poration should be Identical with 
those shown by old company’s bal¬ 
ance sheet, he was liable to new cor¬ 
poration for amount of such indebt¬ 
edness.—Flannery Bolt Co. v. Flan- I 
nery, supra. 

Farticipstloa of others 

It is no defense to officer of corpo¬ 
ration that others participated in 
peculations with him, and court will 
not apportion liability.—In re Far- 
ber, 246 N.W. 793, 260 Mich. 662. 
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Aoeoutl&g for profits; defeases 

(1) The president and director of 
corporation is required to account 
for profits realized on stock pur¬ 
chased with funds withdrawn from 
corporation without authority.—Bai¬ 
ley V. Jacobs. 189 A. 320, 326 Pa. 187. 

(2) He cannot escape llaldlity to 
account on ground that corporation 
was family affair, where evidence 
showed that practically one half of 
corporation’s stock was held by per¬ 
sons who were not members of pres¬ 
ident's family.—Bailey v. Jacobs, su¬ 
pra. 

(3) Nor is he relieved from liabil¬ 
ity by fact that he was not com¬ 
pelled to use funds in order to ob¬ 
tain money but only did so to save 
brokerage cost of selling his securi¬ 
ties.—Bailey v. Jacobs, supra. 

(4) . Nor is he relieved by general 
practice of corporation of making 
loans to other officers and directors, 
especially where advances to others 
were in small amounts and against 
salary or other credits, while 
amounts abstracted by president 
were not claimed to be due or ap¬ 
plicable against future likely credits. 
—Bailey v. Jacobs, supra. 

Bffeet of restltutioa 

Fact that funds withdrawn from 
corporation without authority by 
president were restored within a tev{ 
days did not preclude enforcement of 
president's liability to stockholders 
for profits realized from stock pur¬ 
chased with such funds, especially 
where amounts restored to corpora¬ 
tion were not applied to specific with¬ 
drawals and even when made left 
continuous balance owing by pre.si- 
dent to corporation.—Bailey v. Ja¬ 
cobs, supra. 

19. U.S.—Backus v. Finkelstein, D. 

CMinn., 28 F.2d 357. 

Del.—Loft, Inc., v. Guth, Ch., 2 A.2d 

225, sustained Guth v. Loft, Inc., 

Sup., 5 A.2d 603. 

Idaho—Nelson v. Jones. 224 P. 435, 

38 Idaho 664, 38 A.L.R. 85. 

Mo.—Ford V. Ford Roofing Products 

Co., App., 285 S.W. 688. 

Bsf eases 

That general manager and director 
of corporation taking money from 
treasury to buy stock of corpora¬ 
tion without authority of company, 
charged himself on books of compa¬ 
ny, did not keep transaction from be¬ 
ing unlawful.—Bromschwlg v. Carth¬ 
age Marble ft White Lime Co., 66 S. 
W.2d 889, 834 Mo. 819. 

fia Cal.—^Angelus Securities Corpo¬ 
ration v. Ball, 67 P.2d 162, 20 Cal. 

App. 2d 428. 
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ate the corporate property*^ or ratify such appro¬ 
priation ;22 and directors who authorize the presi¬ 
dent to use the corporate resources for the promo¬ 
tion of his personal projects are participants in a 
fraud.22 The directors have no authority to declare 
that an officer is not responsible for a particular 
loss.24 A corporation which has left in the custody 
of its officer and agent its place of business and its 
property may resume possession thereof without re¬ 


sort to legal remedie8.28 

Officers or directors cannot lawfully pay invalid 
or erroneous claims,26 or, when the corporation is 
insolvent or its insolvency imminent, make pay¬ 
ments with intent to prefer particular creditors,27 
or release the securities of the corporation,26 or 
divert, or consent to the diversion, of corporate 
property or assets for other than corporate purpos¬ 
es,29 or, indeed, make any unauthorized expendi- 


ai. N.Y.—Herrina-Curtls* Co. ▼. 
Curtiss. 200 N.T.S. 7, 120 Misc. 783. 
xnodlfled on other grrounds 227 N. 
Y.S. 489. 228 App.Div. 101. 

14n C.J. p 108 note 31. 

Blffht to retaia oomponsatloa ra- 
oeived from third persoaa 
Where officer contracted to devote 
his entire lime to promoting inter¬ 
ests of corporation In selling and op¬ 
erating motorcycles and aeroplanes 
manufactured by corporation, all 
money which he received for exhibi¬ 
tion flying in aeroplanes belonging to 
corporation belonged to corporation, 
and board of directors had no power 
to permit director to retain such 
money for flights prior to such reso¬ 
lution.—Herring-Curtiss Co. v. Cur¬ 
tiss. supra. 

Vaaathoriiad paymeat of salary 

Where salary was paid to corpo¬ 
rate president's wife, as a vice presi¬ 
dent, but directors of corporation had 
not authorized payment, president 
who signed cheques on which money 
was drawn from treasury was 
chargeable therewith.—Flannery Bolt 
Co. v. Flannery, D.C.Pa., 16 F.Supp. 
803. modifled, C.C.A., 86 F.2d 43. 
Withholding funds from treasurer 
Validity of executive board's act in 
approving withholding from treas¬ 
urer of incorporated society moneys 
collected was determined by reason- 
al>lenos.s. not by persuasion used.-— 
Hamilton v. Van Laanen. 284 N.W. 
740. 203 Wls. 559. 

2a. N.Y.—Walker v. Man. 253 N.Y. 
S. 468. 142 Misc. 277. 

Zf directors invest corporate funds 
in another corporation owned and 
controlled by directors themselves, 
other directors who ratified transac¬ 
tion are liable to account for result¬ 
ing loss.—Walker v. Man, supra. 

23. Del.—^Loft. Inc., v. Guth. Ch.. 2 
A.2d 225, sustained Quth v, Lioft, 
Inc., Sup., 5 A.2d 503. 

Befensss 

(1) That complainant's president 
may have guaranteed advances made 
by complainant to president for use 
in establishing business similar to 
complainant's activities, to be carried 
on by defendant corporation, did not 
Justify alleged act of complainant's 
directors in authorising advances, 
where there was no written evidence 
of any such guaranty and president 


was in financial difflcullies.—Loft, | 
Inc., v. Guth, supra. 

(2) The alleged consent of com¬ 
plainant's directors to advancements 
by complainant to defendant corpora¬ 
tion. which had been created by com¬ 
plainant's president to carry on busi¬ 
ness similar to complainant's activi¬ 
ties, was not Justified on ground that, 
by establishment of new business, 
complainant would be enabled to pro¬ 
cure Pepsi-Cola syrup from defend¬ 
ant at a lower price than It had pre¬ 
viously been paying for Coca-Cola, 
where no contract existed between 
complainant and defendant for sup¬ 
ply of syrup for any given length of 
time at any particular price.—Loft, 
Inc. v. Guth. supra. 

(8) The advance of corporate funds 
to president to be used for his own 
purposes was not Justified by fact 
that corporation was indebted to 
him In amount in excess of advance, 
where money was not advanced in 
liquidation of president's claim, and 
president's total indebtedness to cor¬ 
poration exceeded his claims against 
it.—^Loft, Inc., V. Guth, supra. 

24b Ky.—^Lorretto Benev. Assoc, v. 
Pope. 7 Ky.Op. 681. 

25b N.M.—Montoya v. Hubbcll, 210 
P. 227, 28 N.M. 250. 

26. Ky.—Sleet v. Farmers' Mut. F. 
Ins. Co., 113 S.W. 616, 19 L.R.A., 
N.S., 421. 

N.Y.—Butts V. Wood. 38 Barb. 181, 
affirmed 37 N.Y. 317. 

27. U.S.—New York Credit Men’s 
Ass'n V. Hasenberg. D.C.N.Y.. 26 F. 
Supp. 877. 

Olllosrs need not benefit from trana- 
action In order to be liable to corpo¬ 
ration's other creditors and stock¬ 
holders for amounts paid.—New 
York Credit Men's Ass'n v. Hasen¬ 
berg. supra. 

28b Mich.—Gallery v. National Exch. 
Bank. 2 N.W. 193, 41 Mich. 169, 32 
Am.K. 149. 

29. U.S.—Savage v. Monarch Royal¬ 
ty Corporation. C.C.A.Okl., 64 F.2d 
650—Flannery Bolt Co. v. Flan¬ 
nery. D.C.Pa., 16 F.Supp. 803, modi¬ 
fied on other grounds. C.C.A., 86 F. 
2d 43. 

Cal.—Reid v. Robinson, 220 P. 676, 64 
Cal.App. 46. 


D.C.—Masters v. Hartman. 45 App. 

D. C. 253. 

Iowa.—Clapp V. Wallace, 266 N.W. 
493, 495. 221 Iowa 672, quoting 

Oorpns Jnris. 

Mass.—Lydia E. Plnkham Medicine 
Co. V. Gove, 20 N.E.2d 482—Crow¬ 
ell de Thurlow S. S. Co. v. Crowell, 
182 N.E. 569, 280 Mass. 343—Ab¬ 
bot v. Waltham Watch Co.. 156 N. 

E. 897. 260 Mass. 81—Guay v. Hol¬ 
land System Hull Co., 138 N.E. 
657, 244 Mass. 240. 

Mich.—^Nahikian v. Mattingly. 261 N. 

W. 421, 266 Mich. 128. 

Mont.—^Hanson Sheep Co. v. Farmers' 
& Traders' State Bank, 163 P. 1151, 
63 Mont. 324. 

W.Va.—Felsenheld v. Bloch Bros. 

Tobacco Co., 192 S.E. 645. 

14a C.J. p 108 note 33. 

flood IntsatloBs do not Justify mis¬ 
application or misuse of corporate 
assets when directors know that use 
is not for benefit of company.—Peo¬ 
ple v. Marcus, 185 N.E. 97, 261 N.Y. 
268, affirming in part and reversing 
in part 267 N.Y.S. 424, 236 App.Div. 
397. 

Psrticnlsr purposes 

(1) Corporation’s officers and di¬ 
rectors who go outside of ordinary 
and usual business of corporation 
and engage in transactions unauthor¬ 
ized by its articles of incorporation 
and not within ordinary scope of its 
business, without consent or ratifica¬ 
tion of stockholders, are not excused 
by good faith from responsibility to 
corporation for any losses which 
they may have incurred by reason of 
such unauthorized and illegal con¬ 
duct.—Fagerberg v. Phcenix Flour 
Mills Co.. Ariz, 71 P.2d 1022. 

(2) Approval and authorisation of 
"hedging transactions" to protect 
corporation in necessary future pur¬ 
chases of wheat to be used in mill¬ 
ing business did not authorize direc¬ 
tors to engage in "speculation" on 
margin, which was a pure gambling 
transaction, so as to protect direc¬ 
tors from liability to corporation for 
losses sustained.—Fagerberg v. Phee- 
nix Flour Mills Co., supra. 

(3) The buying of wheat futures 
by directors for speculation on mar¬ 
ket with milling corporation's funds 
constituted use of such funds outside 
of corporation's ordinary course of 
business in unauthorised and ultra 
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tures or appropriations,30 particularly expenditures 
which do not benefit the corporation,^! or which 
arc so unreasonable as to waste the corporate as- 
sets.32 Where a breach of such duties is coupled 
with loss, a right of action against them exists ;33 
but, ordinarily, there is no liability for an alleged 
fraudulent expenditure of corporate funds which 
resulted in no loss to the corporation, but from 
which it received and retained a profit,34 and an of¬ 
ficer or director, not intrusted with the corporate 
property should not be required to account therefor 
merely because of his negligence in supervising the 
corporation's affairs, unless such negligence result- 
.cd in loss or injury to the corporation.36 On the 


other hand, it has been held that the fact that nei¬ 
ther the corporation nor the stockholders suffered 
damage from the act of a director in using corpo¬ 
rate funds to purchase stock would not excuse his 
wrongful conduct,®* and that the treasurer may be 
required to reimburse the corporation for sums 
paid out without authority, notwithstanding the pay¬ 
ments were made in good faith and the corporation 
received some benefit therefrom.®^ The officers 
may lawfully execute a lease of the corporate prop¬ 
erty and appoint a manager and agent to transact 
its business.®* A court of equity will look through 
a device which an officer may use to conceal his own 
personal interest in dealing with corporate proper- 


vires transaction. If not absolutely 
illegal, for which such directors were 
jointly and severally responsible for 
loss caused thereby.—Fagerberg v. 
Phoenix Flour Mills Co., supra. 

(4) Appropriation of corporation’s 
funds for entire expense of office oc¬ 
cupied by president’s law Arm was 
unwarranted, and directors must ac¬ 
count for such appropriation on cor¬ 
poration's bankruptcy.—McMahon v. 
Burdette. 150 A. 12, 106 N.J Eq. 79. 
modified 156 A. 420, 109 N.J.Eq. 84. 

TTse of corporate funds to repay 
loan for benefit of corporation is not 
a misappropriation.—Egan v. Walsh, 
199 N.Y.S. 294, 120 Misc. 360, 125 
Misc. 559. affirmed 210 N.Y.S. 846. 
214 App.Div. 785. 

30. Mass.—Dolphin v. A. G. Lewis 
Leather Co. 168 N.E. 727, 269 Mass. 
132—-Davis V. Elwell, 138 N.E. 833, 
244 Mass. 256. 

Mich.—Luyckx v. R. L, Aylward Coal 
Co., 259 N.W. 135, 270 Mich. 468. 
N.J.—McMahon v. Burdette, 150 A. 
' 12, 106 N.J.Eq. 79. modified 166 A. 

420, 109 N.J.Eq. 84. 

N.Y.—Quintal v. Kellner, 189 N.E. 
770, 264 N.Y. 32, affirming 266 N. 
Y.S. 206, 238 App.Div. 651. 
Treasurer eondnoting bnsiness 
without legal meetings of stockhold¬ 
ers or directors and without knowl¬ 
edge of only other bona fide stock¬ 
holder are chargeable with expendi¬ 
tures from corporate funds.—Dolphin 
V. A. C. Lewis Leather Co.. 168 N.E. 
727. 269 Mass. 132. 

Bmployment of eonnsel 
Laws of Delaware authorizing di¬ 
rectors to employ attorneys and 
counsel did not Justify such ap¬ 
pointment in fraud of rights of cor¬ 
poration.—Hall V. Vunk, 290 N.Y.S. 
647, 248 App.Dlv. 900. 

Interest on unauthorised loans 

(1) A corporation was entitled to 
interest on wrongful diversion of 
corporation’s money by treasurer and 
assistant treasurer as ^'interest” pay¬ 
ments on unauthorized loan and on 
loans made to themselves and oth¬ 


ers whom they represented and which 
they refused to pay off but attempt¬ 
ed to keep alive in bad faith for their 
own personal advantage, notwith¬ 
standing that eventually part of pay¬ 
ments may have come to others for 
whom they acted in representative 
capacity.—^I^ydia E. Pinkham Medi¬ 
cine Co. V. Gove, Mass. 20 N.E.2d 
482. 

(2) Such officers, having paid 
themselves and others whom they 
represented so-called ’’interest” on 
loans after they should have repaid 
principal as officers of corporation 
while retaining Intact choscs in ac¬ 
tion for full amount of principal were 
in effect guilty of "conversion” of 
sums taken as interest.—Lydia E. 
Pinkham Medicine Co. v. Gove, su¬ 
pra. 

(3) They were not entitled to cred¬ 
it on charge against them for In¬ 
terest paid on loans to themselves 
and others after wrongful refu.sal to 
pay off loans on theory that by rea¬ 
son of failure to pay loans, corpora¬ 
tion continued to receive income on 
securities In its surplus account 
w’hich it would have been obliged to 
sell if payment had been made or 
that corporation saved interest on 
money it would have been obliged 
to borrow if payment had been made 
without selling securities.—Lydia E. 
Pinkham Medicine Co. v. Gove, su¬ 
pra. 

Advertising expenses 

A corporation was entitled to re¬ 
cover from treasurer and assistant 
treasurer amount expended for ad¬ 
vertising in excess of sum previous¬ 
ly agreed on between treasurer and 
other directors including the presi¬ 
dent as managing director.—Lydia E. 
Pinkham Medicine Co. v. Gove, su¬ 
pra. 

Asssnt to sxpsnditnros 

(1) The assent of president of cor¬ 
poration who had powers of general 
manager, to advertising program of 
treasurer and assistant treasurer, 
constituted assent of corporation 

128 


which was not less binding on cor¬ 
poration because given reluctantly, 
as respecLs liability of treasurer and 
assistant treasurer for allegedly ex¬ 
cessive exp<‘ndiLuro.s.—Lydia E. TMnk- 
ham Merlit me Co. v. Gove, supra. 

(2) The fact that tre.asurer and as¬ 
sistant ti ousurer of corporation, 
through control of payments from 
treasury might have resorted to ob¬ 
structive tactics if president did not 
assent to their advertising program 
did not establish that president acted 
under duress in giving assent as re¬ 
spects right of corporation to recover 
for loss resulting from cxcessi\e ad¬ 
vertising expenditures —Lydia E. 
Pinkham M«‘dicine Co. v. Gove, supra. 

(3) A corporation could not recov¬ 
er from treasurer and assistant treas¬ 
urer for loss to corporation through 
excessive advertising expenditures 
where advertising program was as¬ 
sented to by pre.sident and managing 
director and who was fully Informed 
and acted voluntarily in good faith 
on his own Judgment not under influ¬ 
ence of, or in collusion with, defend¬ 
ant officers and directors.—Lydia K 
Pinkham Medicine (!o. v. Gove, supra. 

31. Iowa.—Interstate Investment & 
Development Co. v. Webster, 177 N. 
W. 654, 188 Iowa 1389. 

32. N.Y.—Ludlam v. Iliverbead Bond 
& Mortgage Corporation, 278 N.V'.S. 
487, 244 App.Div. 113. 

33. N.Y.—General Rubber Co. v. 
Benedict. 109 N.E. 96, 215 N.Y. 18. 
L.K.A.19I5P 617. 

34b U.S —Barnes v, Andrews, D.C N. 
Y., 298 F. 614. 

35. N.Y.—Jersawit v. Kaltenbach, 
10 N.y.S.2d 689, 256 App.Div. 680. 

30. Mo.—Bromschwlg v. Carthage 
Marble & White Lime Co.. 66 S.W. 
2d 889, 334 Mo. 319. 

37. Mass.—Lydia E. Pinkham Medi¬ 
cine Co. v. Gove, 20 N.E.2d 482. 

38. Mo.—Hidden v. Edwards, 286 S. 
W. 462. 313 Mo. 642. 

Ibcase by officers to or from corpora¬ 
tion see infra I 782. 
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and the fact that the withdrawal of corporate 
funds by the officer for his personal use is through 
checks of the corporations signed by himself as 
president and by another as treasurer does not 
show that the transaction was a loan and not a 
misappropriation of funds.^*^ 

Officers who have committed a breach of trust, by 
appropriating to their own use a portion of the as¬ 
sets of the corporation, cannot prevent judicial in¬ 
terference by retransferring the property to its for¬ 
mer custody, which in point of fact is their own cus¬ 
tody.^ i Also, where directors advance corporate 
funds to themselves for the purchase of stock in the 
corporation from others, the corporation is entitled 


to judgment against the directors, but not to a lien 
on the stock purchased with such funds>2 Where 
a president and director purchases stock with corpo¬ 
rate funds wrongfully diverted, he is properly ad¬ 
judged to hold the stock in trust for the corpora- 
tion.43 An officer or director is not liable for the 
loss of corporate funds or other property in the ab¬ 
sence of fraud, malfeasance, or gross negligence, or 
by failure to exercise the care that men prompted by 
self-interest would generally exercise.^^ He is not 
'liable for losses resulting from mere error of judg¬ 
ment^ ^ or from the taking of customary business 
risks.4® Neither is he liable for appropriations or 
expenditures which are legal and proper and within 
his authority to make.^^ An officer’s withdrawal of 


39. ir.S—Flannery Bolt Co v. Flan¬ 
nery. I).C Pa., 16 P^S5upp 803, modi¬ 
fied on other firrounds, C.C.A.. 86 
F.2d 43. 

40. U.S — Flannery Bolt Co. v. Flan¬ 
nery, supra. 

41. N J —Fougcray v. Cord, 24 A. 
499. 50 N J Eq 185, reversed on 
other ground.^ 26 A 886, 60 N.J.Eq. 
756 

40. U S —Waters v Disbrow & Co.. 
CCA.Neb., 70 F 2d 572. 

43. Mass.—American Agr (^hemionl 
Co \ Robertson, 172 N E, 871, 273 
Mass 66 

44. Md - Burkhart v Smith, 157 A 
299. 161 Md. 398. 

Ohio—Cooper v. Central Alloy Steel 
Corporation, 183 N E. 439. 43 Ohio 
App 455 

14a <’J p 109 note 38 
To render ottcem liable, they must 
be either gros.sly negligent In man¬ 
agement of business or guilty of will¬ 
ful destnic-tion—Mortimer v. D. T 
MeKeithan liUmbcr (Corporation, 120 
S E. 72.3, 127 S C 266. 

4k5. Mass.—Borne Realty Co. \. Rot- 
tenliL-rg. 189 N E 70. 2X6 Mass 324. 
NY - Walker v. Man, 253 N.Y.S. 458, 
142 Mise 277, 

N C—North Carolina Corporation 
Commission v. Harnett County 
Trust Co, 134 SE 656, 192 N.C 
246 

Bleking aaeete on prospects of anotlu 
er ooxnpony 

Bad Judgment of director and pres¬ 
ident in risking corporation's a.ssets 
on prosper t.s of another company did 
not warrant decree compelling him 
to repay losses to corporation.—Burk¬ 
hart V. Smith, 167 A. 299, 161 Md. 
398. 

46. Pa.—Hunt v. Aufderheide. 199 
A. 345, 330 Pa. 362. 

Stock in business corporation is 
taken with notice that asseds of cor¬ 
poration shall be employed in mak¬ 
ing profit, and that it is customary 
to take business risks, as regards lia- 

11) C.J.S.-9 


hility of directors.—Hunt v. Aufder¬ 
heide. supra. 

47. N.y—Stoddard v Schwab. 8 N 

Y S 2d 636. 256 App Div 556. 

14a C.J. p 109 note 39 

Partlcnlar enpendltnres held proper 

(1) Where stockholders are called 
on to decide controversy over policy 
ns distinguished from personnel of 
management, diret'tors may make 
such expend It ure.s from corporate I 
treasury as are reasonably necessary 
to inform stockholders of considera¬ 
tions in support of policy advocated 
by directors and under attack, and in 
such communications directors may 
solicit proxies in its favor—Hall v 
Trans-Eux Ilaylight Picture Screen 
Corporation, 171 A 226. 20 Del.Ch, 
78. 

(2) Reasonable expenditure.s of 
corporate funds in interest of intelli¬ 
gent exercise of judgment b> stock¬ 
holders on policies are proper.—Hall 
V Trans-Bux Davlight Picture Screen 
Corporation, supra. 

(3) (''ost incurred in notifyirg by 
advertisement of special meeting of 
8tockholder.s may properly be paid 
out of corporate funds, notwithstand¬ 
ing such notice is ampler and more 
expensive than notice bv mail which 
by-laws call for.—Hall v. Trans-Lux 
Daylight Picture Screen Corporation, 
supra. 

(4) That formal issue is election 
of directors is m»t conclusive that 
no question of policy is involved, so 
as to make it Improper to expend 
corporate funds in furtherance of 
one side to contest —Hall v. Truns- 
I.«ux Daylight Picture Screen Corpo¬ 
ration, supra. 

(5) Whether expenditure of cor¬ 
porate funds in disseminating in¬ 
formation to stockholders in answer 
to faction that was campaigning to 
oust existing directors at stockhold¬ 
ers’ annual meeting, and in endeavor 
to secure proxies in favor of reten¬ 
tion of directors is improper, depends 
on nature of contest.—Hall v. Trans- 
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Lux Daylight Picture Screen Corpo¬ 
ration, supra 

(6) Corporate funds were properly 
expended by directors in disseminat¬ 
ing information to stoikholders re¬ 
garding proposed merger which di¬ 
rectors opposed and wrhich some 
stockholders advocated —ILall v. 
Ttans-Lux J>aylight Picture Screen 
Corporation, supra 

(7) Where proposed merger was 
fund.amental issue betwreen directors 
and faction seeking to oust them, 
corporate funds were properly ex¬ 
pended bv directors in answ^oring 
matters other than question of mer¬ 
ger—Hall V. Trans-Lux Daylight 
Picture Screen Corporation, supra. 

(8) Directors properly expended 
corporate funds in explaining to 
stockholders policy of distributing 
slock of wrholly owned subsidiary 
corporation ns dividends.—Hall v. 
Trnns-Lux Daylight Picture Screen 
Corporation, supra. 

(9) Corporation could expend cor¬ 
porate funds in connection with pro¬ 
ceeding for rev'icw' of election of di¬ 
rectors. since it was corporate con¬ 
cern that decision of stockholders 
should be defended—Hall Trans- 
IjUX Daylight Picture Screen Corpo¬ 
ration, supra 

(10) The members of mechanical 
engineering society were not enti¬ 
tled, in roprescntnlive action, to any 
ni'overy based i*n alleged improper 
payment of fees to firm employed to 
solicit contributions, where contribu¬ 
tions were used and no funds of so¬ 
ciety were used to make pavnients 
to firm—Stoddard v. Schwab, 8 N. 
Y.S.2d 635, 256 App Div. 566. 

Treasurer is not guilty of misap¬ 
propriation where he pays out funds 
on order of officer authorized under 
by-laws to order funds disbursed.— 
Hubert v. American Surety Co of 
New York, 192 P. 487, 26 N.M 365. 

Bxpeaditures for replacing womont 
apparatus 

For directors of a lumber oompa- 



§ 768 


CORPORATIONS 


19 C.J.S. 


funds from a solvent Corporation and the applica¬ 
tion thereof as payment on the corporation’s note 
to the officer’s wife is not wrongful in the absence 
of fraud,and a corporation cannot recover 
from an officer who uses corporate property to 
pay an obligation for which, as between him and 
the corporation, the corporation is primarily lia¬ 
ble.^® So, where proceeds of corporate assets are 
used to pay the corporation’s just obligations, the 
directors are not liable for conversion, even 
though the corporation has exceeded its debt 
limit.®® A deposit by directors of corporate funds 
in a trust company organized by the corporation 
ultra vires before the directors took office does 
not render them liable for a loss.®i The president 
of a corporation may, to preserve the corporate as¬ 
sets, employ and authorize counsel to institute legal 
proceedings necessary for such purpose, since, if he 
failed to exercise such power, he might be liable to 
the corporation for resulting losses.®^ So, the di¬ 
rectors may legally and properly appropriate funds 
to resist any application that may be made to place 
the affairs of the company in the hands of a receiv¬ 
er,®® but if they use the money otherwise, they 
may be called to account.®^ Also, the directors may 
properly use corporate funds to pay counsel for de¬ 
fending suits involving or threatening the interests 
of the corporation;®® but they may not use such 
funds for the expenses of suits in which the corpo¬ 
ration has no interest, although nominally a par¬ 
ty.®® Officers or directors will be required to ac¬ 
count for corporate funds used by them in paying 


counsel in suits maintained or prosecuted for their 
own benefit,®^ or in connection with litigation re¬ 
sulting from their mismanagement.®® Where the 
president exceeded his authority in retaining an at¬ 
torney to defend a suit in which the corporation was 
interested, he alone is liable to the corporation for 
any damages sustained thereby.®® It is not a breach 
of duty for the treasurer to expose properly of the 
corporation to be attached by one of its creditors.®® 
If the directors conspire together for the conver¬ 
sion of its assets, each of the conspirators becomes 
liable for any act done by any one of them in fur¬ 
therance of the common design.®^ Directors are 
not liable to stockholders for mismanagement and 
loss of the corporation's funds after the expiration 
of the corporate charter.®® 

Outgoing officer. The fact that a corporation 
has voted to apply property to the payment of its 
debts does not authorize its outgoing treasurer to 
retain its property for that purpose.®® Where the 
treasurer has unlawfully carried the corporate funds 
into another state he is not relieved from liability 
by turning the same over to a successor elected at a 
stockholders’ meeting held in the latter state which 
was void under the laws of the state of incorpora- 
tion.®* Directors who forcibly retain possession of 
the corporate property and deny the right of a new¬ 
ly-elected board to enter on its duties are burdened 
with the obligations of office, and are subject to the 
liability with respect to the corporate property which 
attaches to the rightful incumbents.®® 


ny, charter of which would expire in 
five years, but which, under Comp.L. 
1916 S 11335, could continue three 
years longrer, to contract, in ^ood 
faith, for replacing wornout appar¬ 
atus for its Incidental salt manufac- 
turinsT, was not a fraud on minority 
stockholders.—RugirlGS v. Buckley & 
Dougrlas Lumber Co., 177 N.W. 270, 
210 Mich. 58. 

Compaasatlon of broksr 

Majority stockholder, officer, direc¬ 
tor, in sole control of corporation, 
was not accountable to it for com¬ 
pensation paid broker for services 
in making sale of corporate realty. 
—First Nat. Bank v. Fireproof Stor¬ 
age Bldg. Co., 202 N.W. 14, 199 Iowa 
1285. 

Frssninptions 

In collateral proceeding to enjoin 
corporation from expending funds in 
connection with proceeding for re¬ 
view of election of directors, election 
would be presumed to be valid, not¬ 
withstanding that in review proceed¬ 
ings presumption would not prevail. 
—Hall V. Trans-Lux Daylight Pic¬ 
ture Screen Corporation, 171 A. 226, 
20 Del.Ch. 78. 


48. N.C.—Cheshire v. Parker. 177 S. 

B. 21, 207 N.C. 364. 

48. Tex.—Lawson-Richards, Inc., v. 
Blalock Lumlier Co., Clv.App., 30 
S.W.2d 797, error dismissed. 

60. Minn.—Williams v Davis, 234 
N.W. 11, 182 Minn. 186. 

61. N.Y.—Holmes v. Crane, 182 N. 
Y.S. 270. 191 App.Div. 820, af¬ 
firmed 134 N.E. 676, 232 N.Y. 671. 

62. N.J.—BIblum Holding Corpora¬ 
tion V. Mints, 1 A.2d 204. 120 N.J. 
Law 604. 

63. Mass.—Esposito v. Riverside 
Sand & Gravel Co., 191 N.Pl. 863. 

14a C.J. p 109 note 40. 

64i N.Y.—^Atwater v. Elkhorn Val¬ 
ley Coal Land Co., 171 N.Y.S. 662. 
184 App.Div. 253, affirmed 125 N.E. 
912, 227 N.Y. 611. 

66 w U.S.—Davis v. Memphis City R. 

Co., C.C.Tenn., 22 P. 883. 

N.Y.—Godley v. Crandall & God ley 
Co., 168 N.Y.S. 251, 181 App.Div. 
75, affirmed 126 N.E. 908, 227 N.Y. 
656. 

Representation of corporation by of¬ 
ficers and agents in conduct of llti- 
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gallon generally see infra 85 1066. 
1067, 2336. 

66 . Maas.—General Mortgage &. 

Loan Corporation v. Guaranty 
Mortgage & Securities Corporation, 
162 N.E. 319, 264 Mass. 253. 

67. Cal.—^Wlcker.sham v. Crittenden. 
39 P. 603, 106 Cal. 329. 

14a C.J. p 109 note 43. 

58. S.C.—Mortimer v. D. T. Mc- 
Keithan Lumber Corporation, 120 
S.E. 723, 127 S.C. 266. 

68 . N.Y.—American Ins. Co. v, Oak¬ 
ley. 9 Paige 496. 38 Am.D. 561. 

80l Maas.—Literati v. Heuld, 5 N.E. 
147, 141 Mass. 326. 

61. Ind.—Wayne Pike Co. v. Ham¬ 
mons, 27 N.E. 487, 129 Ind. 368. 

68 . La.—Faurie v. Millaudon, 8 
Mart.,N.S., 476. 

63. Me.—Seven Star Grange No. 73. 
P. H. V. Ferguson. 56 A. 648. 98 Me. 
176. 

64. U.d.—^Kent v. Honslnger, C.C.N. 
Y., 167 F. 619. 

66 . UUh.—Olen Allen Mining Co. v. 
Park Galena Mining Co., 296 P. 
231, 77 UUh 362. 
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Insurance. Directors arc not necessarily bound 
to keep corporate property insured 

Transfer to new hoard, A board of directors 
which turns over the corporate assets to a new 
board, without the sanction of the stockholders, can¬ 
not avoid liability to the stockholders, who allege 
that such act was done pursuant to a conspiracy to 
gain control of the corporation unless what was 
done turns out well, and the good intentions of the 
board is no defense.®^ 

Transfer to another corporation, A contract by 
the directors of a corporation to transfer the man¬ 
agement of the property of the corporation to anoth¬ 
er corporation is invalid where made to prevent con¬ 
trol ])assing into the hands of newly elected dircc- 
tors.®8 Where an illegal transfer of the entire as¬ 
sets of one corporation to another results in an im¬ 
pairment of capital of both corporations, the direc¬ 
tors of both companies are personally liable.®® So, 
directors and others who have brought about an il¬ 
legal transfer of corporate assets to another corpo¬ 
ration which is to conduct the business of the orig¬ 
inal corporation, without notice to one or more of 
the stockholders, are guilty of a tort for which they 
may be held personally accountable.^® However, an 
injunction will not be granted to restrain the direc¬ 
tors of a corporation from transferring its property, 
assets, and business to another corporation, where 
it appears that they do not contemplate such action, 
but merely the leasing of important rights and func¬ 
tions to the other corporation.*^! 

Constitutional and statutory provisions. A con¬ 


stitutional provision making directors liable for 
moneys misappropriated or embezzled by the officers 
creates a suretyship liability which is limited strict¬ 
ly to cases within the terms of the provision .*^2 Un¬ 
der a statute authorizing an action against directors 
of a corporation for an accounting for assets lost 
or wasted by their misconduct, directors who have 
gone out of office, as well as those who are in office, 
may be called to account for improper acts.*^® 

§ 769. Accounting 

A director or officer mutt account for moneys com¬ 
ing Into hit hands by virtue of hit official position* or 
wrongfully received by him from the corporate funds. 
He is chargeable with Interest on funds appropriated 
by him, but not on funds which he has held merely as 
custodian of the corporation. 

A director or officer is bound to account to the 
corporation for all moneys that come into his hands 
by virtue of his official position,^^ as well as for 
sums of money which he has wrongfully accepted or 
withdrawn from the funds of the corporation,*^5 but 
not for money or property which has not come in¬ 
to his hands,'^® or which has never belonged to the 
corporation,'^'^ or which has been returned to the 
corporation*^® or paid to others on its directions.*^® 
A camp corporation whose directors passed a reso¬ 
lution to furnish board and lodging for administra¬ 
tive officers and their families could recover on 
book account for supplies and board furnished the 
president's sons, where the president, in a letter to 
a director, disclaimed the right to free board and 
supplies so furnished.®® Where a corporation al¬ 
lowed its president to act as general manager and 


ge. N.H.—Charlestown Boot, etc., 
Co. V. Dunsmore, 60 N.H. 85. 

67. U.S.—Oil Shares v. Kahn. C.C.A. 
N.J., 94 F.2d 751, reversed on an¬ 
other ground Oil Shares v. Com¬ 
mercial Trust Co. of New York. 58 
s et. 1059, 304 U.S. 651, 82 L..Kd. 
1522. 

68 . N.ir.—^Northern R. Co. v. Con¬ 
cord R. Co.. 50 N.H. 166. 

66 . N.Y.—Pierson v. Cronk, 13 N.Y. 
S. 845. 26 Abb.N.Cas. 25. 

70. Conn.—Mills v. Tiffany's, 198 A. 
185, 123 Conn. 631. 

71. N.Y.—Small v. Minneapolis 
Electro-Matrix Co.. 10 N.Y.S. 456. 
57 Hun 687. 

78. Cal.—Hercules Oil Refining Co. 
V. Hocknell, 91 P. 341, 6 Cal.App. 
702. 

73. N.Y.—People v. Equitable L. As- 
sur. Soc.. 109 N.Y.S. 453. 124 App. 
Div. 714, reversing 101 N.Y.S. 354, 
51 Misc. 839. 

74. Colo.—O'Leary v. Seemann, 232 
P. 667. 76 Colo. 185. 


Neb.—Federal Trust Co. v. Damron. 
247 N.W. 689, 592. 124 Neb. 655, 
quoting Corpus Juris. 

14a C.J. p 109 note 57. 

76. Ark.—Jones Lumber Co. v. Wls- 
arkana Lumber Co., 187 S.W. 1068, 
125 Ark. 65. 

Del.—Loft, Inc., v. Outh, Ch., 2 A.2d 
225, sustained Guth v. Loft, Inc., 
Sup. 5 A.2d 503. 

Mich.—Miller v Youmans-Burke Oil 
& Gas Co.. 270 N.W. 819. 278 Mich. 
647. 

Neb —Federal Trust Co. v. Damron, 
247 N.W. 589, 592, 124 Neb. 655, 
quoting Corpus Juris. 

■stoppsl to deny liability 

Where amount was charged to 
president Individually on books of 
company and he agreed when selling 
corporate assets to new corporation, 
which he continued to serve as presi¬ 
dent, that assets of new company 
should be identical with those shown 
on balance sheet of old company, 
president was estopped from denying 
that such amount was his personal 
obligation.—Flannery Bolt Co. v. 
Flannery, D.C.Pa.. 16 F.Supp. 803. 
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modified on other grounds, C.C.A., 86 
F.2d 43. 

Burden of proof 

Where defendant was associate in 
business of other three shareholders, 
treasurer of cotporation, and its ac¬ 
tive manager, and enjoyed their con¬ 
fidence, he was a fiduciary who had 
imposed on him burden of proof 
completely to account for negotiable 
warehouse receipts which had been 
intrusted to him as collateral secur¬ 
ity for a corporate loan.—Bortner v. 
J. C. Lelb Co.. 126 A. 890, 146 Md. 
530. 

76. Cal.—Mechanics' Inst. v. Firth, 
49 P. 214, 5 Cal.Unrep Cas. 721. 

Mich—Holland Furniture Co. v. 
Knooihuizen. 163 N.W. 884, 197 

Mich. 241. 

77. Mich.—Keeney v. Converse, 58 
N.W. 325, 99 Mich. 316. 

78. N.Y.—Fowler v. Union Coarse 
Salt Co., 34 N.Y.S. 821. 88 Hun 416. 

76. N.Y.—^Fowler v. Union Coarse 
Salt Co., supra. 

80u N.J.—Camp Namaschaug v. Ken¬ 
nedy, 147 A. 723, 7 N.J.Misc. 1060. 
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disburse its funds from an account kept in his own 
bank account, it cannot, after his death, require the 
nominal treasurer to account definitely and accu¬ 
rately for the disbursements 'made by the presi- 
dent.*i Where an officer has fully accounted, there 
is no further liability in this respect.*^ His sure¬ 
ties are not liable for a theft of money by him from 
the corporation where it appeared that he was not 
intrusted with, or put in possession of, any moneys 
of the corporation, by virtue of his official posi- 
tion.®3 He cannot avoid an accounting by attempt¬ 
ing to make a settlement with the stockholders in- 
dividually.8^ Alleged fraud in obtaining the charter 
is not a valid defense.*^ a treasurer is not relieved 
from liability for the safekeeping of the funds by 
the acquiescence of the directors in the selection of 
a depositary.86 The liability of an officer to ac¬ 
count for stocks and bonds is for their market value 
at the time of appropriation.®^ lie is chargeable 
with interest on corporate funds or property which 
he has appropriated or used for his own purposes,®® 
but not on funds which he has held merely as cus¬ 
todian for the company.®® Where he has used the 
utmost diligence in collecting a debt owing to the 
corporation, he is not liable for a failure to collect 
interest at a higher rate.®® Where the duties of the 
various officers with respect to certain corporate 
property are not definitely prescribed, an officer may 
sufficiently account for the property by showing that 
he turned it over to another officer without negli¬ 
gence and in good faith,®i but where the authority 
of an officer as to particular property is defined by 
resolution the question of his general powers as an 
officer is without bearing.®^ Where he has mingled 
his own funds with those of the corporation, but the 
books of the latter have been so kept that its funds 
can be ascertained and separated, the corporation is 
not entitled to claim the entire fund.®® 

Credits. A director, on accounting for the mis¬ 


application of corporate funds, is not entitled to be 
credited with the amount of judgments against him 
in the absence of evidence that the obligations rep¬ 
resented by the judgments were incurred at the re¬ 
quest or with the knowledge of the other directors, 
or that such judgments had been paid in whole or in 
part by the director against whom they were ren¬ 
dered.®^ 

Who may sue. The treasurer of an incorporated 
society cannot maintain a suit for an accounting 
against other officers for withdrawing from her, as 
treasurer, funds collected, in the absence of a show¬ 
ing that plaintiff has been damaged or any of her 
civil or property rights invaded.®® 

§ 770. Division or Distribution 

Officers and directors are liable for the wrongful 
distribution of corporate assets among themselves or 
the stockholders, and In some Jurisdictions this liability is 
regulated by statute. 

Where the treasurer distributes to himself and 
other stockholders moneys of the corporation with¬ 
out any authority from the directors, and without 
a dividend having been declared, he is liable there¬ 
for to the corporation.®® The validity of arrange¬ 
ments by which the directors of a corporation dis¬ 
tribute its assets among themselves will depend up¬ 
on the circumstances of each case; if they are the 
only stockholders, and if there arc no creditors, then 
no one has any standing to set aside what they have 
agreed to do with their own;®"^ but if the directors 
thus dividing the pnipcrty of the corporation among 
themselves do not comprise all the stockholders, and 
if there arc no creditors, then the corporation can 
maintain a suitable action to set aside the deeds by 
which the arrangement has been consummated and 
to restore its right to the property; and such an ar¬ 
rangement is also voidable at the suit of individual 
stockholders where the corporation will not sue to 


81. Wash .—Keyes v. Carmack, 247 
P. 1025. 139 Wash. 505. 

Burden of proof 

Nominal treasurer was held to have 
sustained burden of accountmer for 
disbursement of corporate funds by 
corporate president.—Keyes v, Car¬ 
mack. supra. 

82. Pa.—Ohio Valley Trust Co. v. 
Stewart. 96 A. 1098, 251 Pa. 544. 

83. Va.—Allison v. Virginia Farm¬ 
ers' Bank. 6 Rand. 204. 27 Va. 204. 

64. N.C.—Montcastle v. Wheeler, 83 
S.R 469. 167 N.C. 258. 

85. Md.—Haacke v. Knights of Lib¬ 
erty Social, etc.. Club, 25 A. 422, 76 
Md. 429. 

88 . N.y.—^New York, etc., R. Co. v. 
Dixon, 15 N.Y.St. 445. 


87. Me.—FoLsom v. Smith, 92 A. 
1003, 113 Me. 83. 

Mass.—^Parker v. Nickerson. 137 
Mass. 487. 

Pa. —Danville, etc., R. Co. v. Kase, 
39 A. 301. 

88. Mich.—Miller v Youmans-Burke 
Oil & Gas Co.. 270 N.W. 819, 278 
Mich. 647. 

14a C J. p 110 note 69. 

89. Ark.—Red Bud Realty Co. v. 
South, 131 S.W. 340, 96 Ark. 281. 

N.J.—Laurel Springs Land Co. v. 
Fougeray, 41 A. 694, 57 N.J.Eq. 
818. 

9a Wis.—Johnson y, Stoughton 
Wagon Co., 95 N.W. 394. 118 Wis. 
438. 

91. N.Y.—Owego Gas Light Co. v. 
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Boyer, 96 N Y S. 486, 111 App.Div. 
140. 

92. N.Y.—Second Ave. R. Co. v. 
Mehrbach, 49 N.Y.Super. 267. 

93. 111.—J. Austin Dunn Specialty 
Co. V. Dunn, 202 Ill.App. 206. 

94. Mass.—Dome Realty Co. v. Rot- . 
tenberg. 189 N.E. 70. 285 Mass. 324. 

95. Wis.—Hamilton v. Van Laanen, 
234 N.W. 740, 203 Wis. 559. 

98. Pa.—Cheat Valley R. Co. v. 

Humes, 60 A. 908, 211 Pa. 287. 
Distribution in the form of dividends 
see supra 9 765. 

97. Ky.—Whlte v. Borelng. 45 S.W. 
242, 20 Ky.L. 210. 

Rights of creditors against stock¬ 
holders generally see supra 19 696- 
697. 
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set it aside.®® The purchase of scrip by the com¬ 
pany without intending to cancel or retire it would 
not subject the company to the inability to use it 
again for the promotion or security of its business 
or interests, and the distribution of the scrip so pur¬ 
chased among the stockholders, pro rata, for im¬ 
mediate use by them is not an unlawful or unau¬ 
thorized diversion of the company’s assets and prop¬ 
erty.®® Whenever the directors may and do divide 
the corporate assets among the stockholders they 
must give to each his proportionate share.^ Upon 
the dissolution of a joint-stock corporation, it is 
the duty of the trustee to convert the assets into 
money, and distribute the proceeds among the stock¬ 
holders; they have no right to exchange the as¬ 
sets, or any portion thereof, of the old association, 
for the corporate stock of any corporation, without 
the consent of all the stockholders.^ 

Statutory provisions. In some jurisdictions the 
statute expressly prohibits the directors from dis¬ 
tributing to stockholders any part of the capital. 
The word “capital” means assets, and the statute 
was intended to prohibit the distribution of any of 
the corporate assets except profits in the form of 
dividends.® In other jurisdictions the statute for¬ 
bids the distribution to stockholders of any part of 
the capital stock,^ but exempts the directors from 


liability where the corporation has no debts or lia¬ 
bilities and the capital stock is distributed with the 
consent of all the stockholders.® The term “capital 
stock” within the meaning of such a statute includes 
not only shares of which nominal capital is com¬ 
posed, but actual capital or assets with which the 
corporation carries on its corporate business.® The 
directors arc liable regardless of whether anyone 
has been injured.^ 

§ 771. Loans 

Directors or officers are liable for making unauthor¬ 
ized loans of corporate funds or other property. They 
may borrow money from the corporation, but such 
transactions are closely scrutinized and must be free 
from fraud. 

It is a breach of trust for directors to loan money 
to stockholders in violation of a statute,® and the 
fact that the statute gives a direct remedy to cred¬ 
itors for such wrong does not deprive the corpora¬ 
tion itself of Its common-law remedy to hold the 
officer liable.® A gratuitous loan of corporate prop¬ 
erty by a corporate officer to his relative is a con¬ 
version.^® Likewise an unauthorized loan made by 
a corporation controlled by an officer charged with 
maladministration to another corporation in which 
he is interested, resulting in a total loss, is charge¬ 
able to such officer.^ 1 However, officers and direc- 


98. Okl.—Barnes v. I.iynch, 59 P. 
995. 9 Okl 11. 156. 

99. N.Y.—Kt>BerH v. Phelps. 9 N.Y. 
S. 886. 

1. Kan—Hale v. Republiran Hivor 
Bridpre Co., 8 Kan. 466. 

8. K Y —Frothlngham v. Barney, 6 
Hun 366. 

3. Utah.—I’ace v. Pace Bros. Co,, 63 
P2d 590, 92 Utah 149, denying re¬ 
hearing 59 r2d 1. 91 Utah 132. 

4. Operation and effect of statute 

(1) Civ Code § 309. as amended by 
St 1917 p 65S $ 2, exempting directors 
from liability for distribution of cap¬ 
ital to stockholders where corpora¬ 
tion has no debts or liabilities, is 
applicable only where the affairs of 
the corporation have been wound up 
by the consent of nil parties. A di¬ 
rector is liable for distribution of 
assetH to stockholders regardless of 
whether his codirectors shared in his 
unlawful intent. This section per¬ 
mitting. prior to amendment of 1917, 
a real estate corporation to distrib¬ 
ute land to stockholders in propor¬ 
tion to their holdings of stock, did 
not authorize such a corporation, aft¬ 
er conversion of its land into money, 
to distribute such money to its stock¬ 
holders, since in such cose the cor¬ 
poration’s creditors had no lien to 
protect them —Talcott Land Co. v. 
Hershiser, 195 P, 653, 184 Cal. 748. 

(2) Under Civ.Code 8 309, as 


amended by St 1917 p 657. w^hero the 
capital of n corporation after pay¬ 
ment of debts was divided and dis¬ 
tributed to the stockholders with the 
know'ledge and consent of plaintiff, 
and plaintiff's share wa.s paid to one 
of the directors holding a power of 
attorney to act for plaintiff in rela¬ 
tion to the stock, the directors were 
not liable—Freeman v. lllenn (boun¬ 
ty Telephone Co.. 194 P. 706. 184 Cal. 
508. 

fftatnts not retroactive 

Where, at the time directors 
wrongfully distributed a part of the 
capital stock to stockholders, the 
statute made the directors liable 
only to the corporation, an amend¬ 
ment of the statute, w’hereby the di¬ 
rectors were made liable to the 
shareholders for the loss sustained 
by them, was not retroactive so as to 
give the stockholders any right in 
their individual capacities to recover 
for the wrongful distribution.—An¬ 
derson V. Derrick, 32 P.2d 1078. 220 
Cal. 770. 

What coastlttitM transfer 

Where stockholders sold their 
stock to purchaser of the assets of 
the corporation, who paid for the 
stock w'ith such assets, and in so do¬ 
ing distributed total amount thereof 
to the stockholders in return for 
their stock, there was a transfer of 
the corporate assets to the stockhold¬ 
ers in violation of the statute.—Tal- 
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cott I.iand Co. v. Hershiser, 195 P. 
653, 184 Cal. 748. 

What oonstitntas liability 

The obligation to convey land un¬ 
der a contract is a “liability” of a 
corporation within Civ.Code § 309, 
as amended b> St 1917 p 658 8 2, al¬ 
though person other than party to 
such contract to W'hom land is con¬ 
veyed assumes obligation of the con¬ 
tract.—Talcott Land Co. v Hershi¬ 
ser, supra. 

5. What coastitntaa ooiuieiLt 

Where all the stockholders sold 
their stock to purchaser of corpora¬ 
tion’s assets who paid for slock out 
of such assets, the stockholders con¬ 
sented to such distribution of the as¬ 
sets, although amount received was 
fixed by negotiation, and was not a 
pro rata proportion of the capital 
stock.—Talcott Land Co. v. Hershi¬ 
ser, supra 

8 . Cal.—Bates v. Daley’s Inc., 42 P. 
2d 706, 5 Cal.App.2d 95. 

7. Cal.—Talcott Land Co. v. Hershi¬ 
ser. 195 P. 653, 184 Cal. 748. 

8 . N.Y.—Murray v. Smith. 152 N.Y. 
S. 102. 166 App.Dlv. 528. 

9. U.S.—In re Dalton Electric Co., 

D. C.Miss., 7 F. Supp. 465. 

10. Tenn.—Branner v. Branner, 1 
Lea 101. 

11. Mass.—Daniels v. Briggs, 180 N. 

E. 717. 279 Mass. 87. 
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tors of a holding company engaged in the purchase 
and sale of securities are not liable as for official 
misconduct in making a large loan to another cor¬ 
poration, where interest was promptly paid and the 
individual officers had no personal financial inter¬ 
est in the borrowing corporation and the fact that 
a director individually, but not officially, consents to 
an unauthorized loan by an officer does not render 
him personally liable.^^ 

To officer or director. Unless forbidden by stat¬ 
ute, a director or officer may borrow money from 
the corporation^^ and give his note thercfor.^5 He 
is, of course, liable to repay the loan.^® Such trans¬ 
actions should be closely scrutinized,^^ and where 
they are permeated with fraud the borrowing offi¬ 
cer or director and those conspiring with him are 
liable for any loss to the corporation resulting there¬ 
from but, in the absence of fraud, the fact that 
an officer who borrows from the corporation does 
not repay and becomes a bankrupt does not make 
other officers of the corporation liable thercfor.i^ 
Where an officer loaned corporate funds to a firm 
of which he was a member and which soon there¬ 
after became insolvent, the concurrence of the board 
of directors in his breach of trust will not relieve 
him from liability.20 Under a charter provision for¬ 
bidding loans to officers or employees and providing 
that the parties consenting thereto shall be liable for 
the amount loaned and all losses or expense result¬ 
ing therefrom, liability is not imposed by the mere 
absence of a director from a meeting of the board 
at which forbidden loans w^ere made, nor is it im¬ 
posed by an agreement of the directors to accept an 
officer's note with certain securities as collateral in 
satisfaction of his misappropriation .21 Where one 
of several corporations assumed an indebtedness 
owing to the others, through a transaction negotiat¬ 
ed by the managing director and treasurer of all the 
corporations, the transaction was not a loan by the 
first corporation within a statute prohibiting a loan 


by a corporation to a director or officer .22 A direc¬ 
tor who is himself the borrower from the corpora¬ 
tion is liable to the corporation only as a debtor and 
not under a statute imposing liability on directors 
who assent to a loan to any one person in excess of 
a prescribed limit; but other directors who assent 
to the loan are liable under the statute.23 

Loans by officers or directors to the corporation 
and the rights and liabilities arising therefrom are 
discussed infra § 799. 

§ 772. Issue or Indorsement of Negotiable 
Paper 

A note without eonslderatfon, executed In the name 
of a corporation by one of Ite offleers, and payable to 
him Individually, la void aa to the corporation, which 
may, unleaa eatopped, aue the directors who authorized 
the iaaue of the note; but auch note la valid aa agalnat 
the officer, when It la In the handa of a third peraon. 
The validity of other acta with reference to the Iaaue of 
negotiable Inatrumenta and the liability of the officer or 
directora dependa on the clrcumatancea of each caae. 

A note without consideration, executed in the 
name of a corporation by one of its officers, and 
payable to him individually, is void as to the corpo¬ 
ration but not as to the officer, and where it is in 
the hands of a third person it may be enforced 
against him as his individual undertaking,and 
the company may sue the directors who voted au¬ 
thority to issue the note,26 although, where the note 
has been discounted and the proceeds applied for 
the benefit of the corporation, it is estopped to deny 
the authority of the officer to make it.26 Likewise 
an officer is prohibited from purchasing notes pay¬ 
able to the corporation and indorsing them to him¬ 
self individually, and he cannot enforce the contract 
of indorsement against the corporation. 2 7 Even 
where he has indorsed and paid notes of the cor¬ 
poration which are void for want of authority to 
issue them, he cannot recover on them as against 
other creditors of the corporation, as he is charged 
with knowledge of their illcgality.28 When the gen- 


12. N.Y.—^Winter v. Anderson, 275 
N.Y.S. 373. 242 App.Div. 430. 

13. N.Y.—Hlrsch v. Jones, 100 N.Y. 
S. 687. 115 App.Div. 156. 

14. U.S.—Blum V. Flelshhacker, D. 
C.Cal.. 21 F.Supp. 627. 

Iowa.—Garrison Cannlner Co. v. Stan¬ 
ley. 110 N.W. 171, 133 Iowa 67. 
14a C.J. p 111 note 90. 

16. N.H.—^Pemigewassett Bank v. 
Rogers, 18 N.H. 255. 

la. Ill.—See Hauk v. Louden, 199 Ill. 
App. 112. 

N.Y.—Joseph Ellner Co.. Ltd. v. 

Isaacson, 166 N.Y.S. 942. 

14a C.J. p 111 note 92. 


17. U.S.—Blum v. Flelshhacker, D. 
C.Cal., 21 F.Supp. 527. 

Pa.—Conyngham’s App., 67 Pa, 474. 

18. Cal.—^Wickersham v. Crittenden, 
28 P. 788, 93 Cal. 17. 

Wls.—Cream City Mirror Plate Co. 
v. Coggeshall, 126 N.W. 44, 142 
Wls. 651, 136 Am.S.R. 1091. 

19. Ill.—Klein v. Independent Brew¬ 
ing Assoc., 83 N.E. 434, 231 Ill. 694. 

20 . N.C.—North Carolina R. Co. v. 
Wilson, 81 N.C 223. 

21. Md.—Murphy v. Pennlman, 66 A. 
' 282, 105 Md. 452, 121 Am.S.R. 583. 

22. Cal.—Briggs v. Scripps, 66 P*2d 
277, 13 Cal.App.2d 43. 
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23. U.S.-—Witters v. Sowles, C.C.Vt., 
31 F. 1, 24 Blatchf. 332. 

24. Oa.—Luden v. Enterprise Lum¬ 
ber Co., 91 S.B. 102, 146 Qa. 284, 
L.R.A.1917C 486. 

14a C.J. p 111 notes 3, 4. 

25. N.Y.—Metropolitan El. R. Co. v. 
Kneeland, 24 N.E. 381, 120 N.Y. 
134, 17 Am.S.R. 619, 8 L.H.A. 253. 

86 . Ala.—Tuskaloosa Cotton-Seed 
Oil Co. v. Perry. 4 So. 636, 86 Ala. 
168. 

27. Cal.—Smith v. Pacific Vinegar, 
etc.. Works, 78 P. 550, 146'Cal. 352. 

28. N.Y.—New York Bank Comrs. v. 
St. Lawrence Bank, 7 N.Y. 513. 
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eral manager, who is allowed by the corporation to 
transact all its business, indorses in the corporate 
name the note of one with whom the corporation is 
dealing, causes the note to be discounted, and pays 
the proceeds to the maker, he is not liable to the 
corporation, although it is obliged to pay the note.^^ 
So where a director owned all the stock of a cor¬ 
poration except two shares given to two other per¬ 
sons to qualify them as directors, a corporate note 
given, with the consent of all three directors, on a 
sale by the first director of all his stock to one of 
the other directors and nominal stockholders, was 
not subject to the rules making void the acts of di¬ 
rectors in dealing with the corporate property or 
credit to their own advantage.®® Where notes pay¬ 
able to a corporate treasurer as an individual are 
indorsed to the corporation by him with a guaranty 
of payment, and arc retained by him, his possession 
is the possession of the corporation but where 
a note, made by a third person or corporation to an 
officer of the company individually and without con¬ 
sideration, is placed by him unindorsed and without 
authority from the directors among the other notes 
of the corporation and its amount is withdrawn by 
him from the funds of the company, the corpora¬ 
tion has a right to repudiate the transaction.®® A 
stockholder who sold his stock to an officer of the 
corporation, and has been offered in part payment 
negotiable notes given by the stockholder to the 
coriX)ration for the stock, is not bound to inquire 
as to the officer’s title to the securities.®® A bill or 
note payable to a corporation may be transferred 
by the corporation, if it is solvent, to one of its own 
officers, to reimburse him for money advanced.®^ 


Where a corporation’s note was executed to a bank 
for an officer’s credit, and the officer gave a note 
to the corporation as security therefor, the trans¬ 
action as between the corporation and the officer 
was one in which the officer was primarily liable 
to the bank, and there could be no recovery by 
the corporation's receiver on the officer’s note, un¬ 
til the corporation had been required to pay its note 
to the bank in whole or in part.®® 

§ 773. Payment or "Security of Individual 
Debts 

The directors or contracting officers of a corporation 
cannot lawfully divert its property or pledge its credit to 
the payment or security of their individual debts, and If 
they do they and the powers with whom they so deal 
are liable to account to the corporation. 

The directors or contracting officers of a corpora¬ 
tion are without authority to divert its property or 
pledge its credit to the payment or securing of their 
individual debts; and where they do so they are lia¬ 
ble and accountable therefor to the corporation and 
the stockholders.®® Such transactions will be an¬ 
nulled in any appropriate proceeding, without re¬ 
gard to the form which they may have taken, sav¬ 
ing, of course, the rights of innocent third persons. 
It is no excuse for such a diversion of corporate as¬ 
sets that the purpose of the transaction was to keep 
alive and going a firm composed of members of the 
coqioration, and that it was to the advantage of the 
corporation to have the firm remain in existence.®'^ 
It is not a violation of this principle for the direc¬ 
tors to authorize the execution of a mortgage of 
property of the corporation at the instance and de¬ 
mand of a creditor, upon the assets of the corpora- 


29. N.Y —Holmes v. Willard, 5 N.Y. 
S. 610. 

30. Cal.—Sarpent v. Palace Caf^ Co., 
167 r. 146, 175 Cal. 737. 

3X. D.C.—Catholic Univ. v. Wagga- 
man, 32 App.D.C. 307. 

aa. Minn.—Lake Harriet State Bank 
V. Venie, 166 N.W. 225, 138 Minn. 
339. 

33. Mo.—Alexander v. Rollins. 14 
Mo.App. 109. affirmed 84 Mo. 657. 

34. Ky.—Blake v. Ray, 62 S.W. 531, 
23 Ky.L. 84. 

35. Wash.—Kearney v. Earles, 221 
P. 612, 128 Wash. 6. 

361 U.S.—McMillan v. National Wool 
Warehouse A Storage Co.. C.C.A. 
Idaho, 28 F.2d 793, certiorari de¬ 
nied 49 S.Ct. 251. 279 U.S. 836, 
73 L.Ed. 984, and Falk Mercantile 
Co. v. National Wool Warehouse & 
Storage Co., 49 S.Ct. 251. 279 U.S. 
836, 73 L.Ekl. 564. 


Mich —Fowler v. McQuigg, 192 N.W. 

708, 222 Mich. 178. 

Mont.—Mining Securities Co. v. Wall, 
45 P.2d 302, 99 Mont. 596. 

N.Y.—Quintal v Kellner, 189 N.K. 
770, 264 N.Y. 32, affirming 2C5 N. 
Y.S. 206, 238 App.Div. 651. 

Okl.—McKenney v. Campbell, 230 P. 
228, 104 Okl. 182. 

Pa.—Fchr v. Campbell, 137 A. 113, 
288 Pa. 549, 52 A L.R. 606. 

Tex —Duncan v. Ponton, Clv.App., 
102 S.W.2d 617—Hall v. Crawford 
& Delphenis, Civ.App., 11 S.W.2d 
804. 

14a C.J. p 111 note 15. 

Rights of corporate creditors see in¬ 
fra S ®53. 

Mortgaging corporate property 

Mortgaging of property of corpora¬ 
tion by directors to a codirector to 
pay for their stock constitutes fraud 
upon corporation, its creditors and 
those stockholders and their pledgees 
who have no knowledge of transac¬ 
tion and who did not directly or in¬ 
directly participate In misapproprla- 
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tion, and pledgee may obtain relief 
against directors.—People’.s State 
Bank v. Jacksonian Hotel Co., 87 S. 
W.2d 111, 261 Ky. 166. 

Ooaeent of directors 

Corporation director having no 
right to vote on question of author¬ 
izing him to dispose of corporation's 
merchandise in exchange for his per¬ 
sonal obligations, consent thereto by 
one of two remaining directors was 
not authorization thereof by corpora¬ 
tion.—^Duncan v. Ponton, Tex.Civ. 
App.. 102 S.W.2d 617. 

Presumption of anthorlty 

"A presumption of a treasurer's au¬ 
thority to apply corporate funds to 
his private purposes does not arise 
from the mere fact that he does so 
apply them."—Manhattan Web Co. v. 
Aquidneck Nat. Bank, C.C.R I., 133 
F. 76, 77—Germania Safety-Vault & 
Trust Co. V. Boynton, Ky., 71 P. 797, 
19 C.C.A. 118. 

37. U.S.—Germania Safety-Vault & 
Trust Co. V. Boynton, supra. 
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tion, to secure a bona fide indebtedness of the cor¬ 
poration, although the directors have previously giv¬ 
en their individual notes for such indebtedness 
but where the board of directors, at the instance of 
the president, applies corporate property to a corpo¬ 
rate debt for which he himself is primarily liable 
the transaction is subject to severe scrutiny, and he 
must establish that he acted in good faith and for 
the interest of the corporation, especially where he 
subsequently acquired, in his personal right, the 
property thus disposed of.39 

Liability of third persons. Where corporate prop¬ 
erty is turned over by the president of a corpora¬ 
tion to his creditor in payment of the president’s 
individual debt,^® or where the officer accepts, in 
payment for corporate goods, his individual note 
held by the purchaser, who had knowledge of the 
facts,^i the parties are guilty of a joint conver¬ 
sion. Where the general manager of a corporation 
sells corporate products to his physician in ex¬ 
change for the manager’s personal obligation to pay 
for professional services, without the knowledge of 
the directors, a purchaser of the corporation’s rights 
could recover from the physician on an oi>cn ac¬ 
count, shown by the manager’s books, for such 

products.^2 

§ 774. Purchase and Sale of Property 

In selling corporate property, or buying property for 
tho corporation, the officers or directors must act in good 


19 C.J.S. 

faith. If they do so act the transaction will be upheld; 
otherwise it will be set aside. 

As in other transactions, the directors in dealing 
with the corporate property must exercise the same 
degree of care that men of ordinary prudence would 
exercise with respect to their own properly, and 
such dealings will be subjected to the severest scru¬ 
tiny when challenged in a court of cquity.^^ The 
directors have no authority, without a unanimous 
vote, to dispose of property which a solvent corpo¬ 
ration has accumulated for use in its business, ex¬ 
cept in the furtherance and in the ordinary course 
of the business.^S Where the directors or officers 
sell corporate property .to third persons they arc li¬ 
able to account for the proceeds but they are not 
liable in damages where they have obtained the 
best price obtainablc^^ and the sale is not fraudu¬ 
lent or ultra vires neither will a court of equity 
interfere in behalf of a stockholder, when he does 
not allege any purpose or disposition on the part 
of the directors and officers to continue the making 
of sales which have resulted in small loss.^*** The 
sale must be free from fraud against the corpora¬ 
tion, and a sale in which the officers use their posi¬ 
tions to advance their individual interests as against 
the interests of the corporation is invalid but a 
sale or an agreement for sale made fairly and with¬ 
out violation of the duties which the directors or of¬ 
ficers making it owe to the corijoration will be u])- 
hcld.^^ Mere inadequacy of the price obtained will 
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38. Ga.—Milledgcville Banking? Co. v. 
McIntyre Alliance Store, 25 SE 
667. 98 Ga. 503. 

38. La.—Hancock v. Holbrook, 8 So. 
351, 40 L<a.Ann. 53. 

40. Ala.—Bronaufirh v. Evans, 85 So. 
556. 204 Ala. 153. 

41. Ala.—^Wood V. Htindon, 77 So. 
921, 16 Ala.App. 327. 

43. Tex.—lluncan v. I’onton, Tex. 
Civ.App., 102 S.W.2d 617. 

43. N.Y.—Bown v. Ranisdell, 249 N. 
Y.S. 387, 139 Misc. 360. 

44. Ind.—IIill V. Nisbet, 100 Ind. 341. 

45. Mont.—Hanrahan v. Andersen, 
90 P.2d 494. 

40b Mich —Garbor v. Town, 176 N. 

W. 487, 208 Mich. 1. 

14a C.J. p 112 note 21. 

47. N.J.—Freeman v. Sea View Ho¬ 
tel Co., 40 A. 218, 57 N.J.Eq. 68. 

40. U.S.—Metcalf v. American 
School Furniture Co., 122 P. 115. 
Tex.—Caffall v. Bandera Tel. Co., Civ. 
App., 136 S.W. 105. 

49. N.Y.—McNab v. McNab, etc., 
Mfg. Co., 16 N.T.S. 448, 62 Hun 18, 
affirmed 31 N.E. 627. 133 N.Y. 687. 

50. Kan.—Consolidated Oil, Gas & 


Mfg. Co. V. Ovcrlifld. 214 P. 809, 
113 Kan, 294 

51. Ohio.—V\’'ick ▼. Young.stown 

Sheet & Tube Co, 188 N.E. 614, 46 
Ohio App. 253, error di.smlssed 189 
N.E 4, 127 Ohio St. 379. 

Transactiolui held not frandnlent 

(1) That directors of a corporation, 
pun'hnsing patents at a sale under a 
chattel mortgage held by them, plan¬ 
ned to make an effort to perfect the 
invention, which had not proved suc¬ 
cessful, did not itself render the sab* 
fraudulent.—McClean v. Bradley, D.(.\ 
Ohio, 282 F. 1011, affirmed, C.C.A., 299 
F. 379, certiorari denied 46 S,Ct. 98, 
266 U.S. 619, 69 L. Ed. 471. 

(2) Sale of corporate assets in ex¬ 
change for shares of buyer was held 
not fraudulent because three officers 
of seller became officers and direc¬ 
tors of buyer at salaries formerly 
received.—Mitchell v. Highland-West¬ 
ern Glass Co., 167 A. 831, 19 Del.Ch. 
326. 

(3) That plan for sale of corpora¬ 
tion’s assets at higher price than that 
received, discussed in correspondence 
between officer and another, was not 
disclosed to stockholders, did not 
amount to fraudulent concealment of 
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material fact where plan could not 
be carried out.—Isenl»erg v. Sherman, 
298 P. 1004. 212 Cal 454, rehearing 
denied 299 P. 528. 212 Cal. 45 i, and 
motion denied 7 P.2d 1000, certiorari 
domed 52 S.Ct. 501, 286 U.S 647, 76 
L.Ed. 1283. 

(4) Under Corp.L. S 64a, as added 
by Act March 20, 1917, 29 Bel 1. c 
113, S relating to sale of assets, 
acecptance by directors, authon/.ed 
to sell the entire assets, of cash of¬ 
fer for all assets subject to all lia¬ 
bilities. in preference to bid for cei- 
tain assets free from liabilities, in¬ 
cluding offer of certain amount of 
common stock in a proposed new cor¬ 
poration, held not such an abuse of 
discretion us to indicate fraud in¬ 
validating the sale.—Robinson 
Pittsburgh Oil Refining Corporation, 
126 A. 46, 14 Del.Ch. 193. 

Frotsctlon. of leas* 

One of two directors and equal 
owners of stock of a corporation 
holding lease subject to cancellation 
on sale of premises, who gave his co¬ 
director notice of proposed sale and 
of the necessity of some action to 
protect the lease which was at a low 
rental, and who, on the latter’s fail¬ 
ure to respond, purchased the prem- 



19 C.J.S. 


COBPOEATIOm 


§ 775 


not invalidate a s^le unless the inadequacy is so 
gross as to amount to fraud.52 Ordinarily it is the 
duty of the directors or stockholders in selling cor¬ 
porate property to accept the highest bid, but as 
such a course is not always for the best interest of 
the company, a failure to do so does not necessarily 
warrant an inference of bad faith.52 it is the duty 
of the directors in selling the entire assets of the 
corporation, as authorized by the stockholders, to 
obtain the highest possible price, and where they 
sell at the minimum authorized price, but obtain full 
value for their own stock, they violate their duty 
to the stockholders.^^ Directors undertaking to ac¬ 
quire property for the corporation act in a trust 
capacity,and where, through negligence or fraud, 
they purchase valueless property for the corporation 
they may be compelled to make good tl?e resulting 
loss but where they exercise their best judgment 
and arc not guilty of fraud, bad faitK, or negligence 
so gross as to amount to a breach of trust their 
acts will be upheld.57 The directors are not bound 
to forecast a sudden drop in the price of stock held 
in another corporation,®^ and the fact that stocks 
and securities purchased by an officer thereafter de¬ 
clined in value is no evidence of negligence in the 
purchase so as to make him liable for the loss.®^ 
The legal title to corporate stock is not affected by 
the acquisition of additional assets by the corpora¬ 
tion, and in the absence of fraud the directors may 
invest earnings in such assets instead of distribut¬ 
ing them to shareholders.®® Where, as a result of 


an illegal agreement between its officers, a corpo¬ 
ration has gained title to certain property on suffi¬ 
cient consideration, it will not be prevented, by the 
illegal contract, from enforcing against such offi¬ 
cers its right to such property.®^ A purchaser of 
the corporate business who bribed the managing 
officer and director to induce his associates to make 
the sale is a joint tort-feasor, and liable equally 
with the director for the breach of trust.®2 The 
power of the directors and particular officers to dis¬ 
pose of corporate property is discussed infra §§ 
1038-1041. Questions relating to dealings by offi¬ 
cers with respect to the corporate stock are dis¬ 
cussed infra §§ 793-797. 

§ 775. - Purchase of Corporate Property 

by Officer 

a. In general 

b. At judicial sale 

a. In General 

A purchase of corporate property by an officer or 
director is not void, but is voidabie at the instance of 
the corporation If it acta promptly and offers to return 
the consideration. The courts will uphold the purchase 
when, and only when, it was fairly made for an ade¬ 
quate consideration, the burden being on the purchasing 
officer to show the fairness and the adequacy of con¬ 
sideration. 

A purchase by an officer or director of property 
from the corporation is not void®^ but is voidable 


was not linlilc to codirector for 
half the value of the unexpired lease, 
which was terminated by the sale, 
but at most the latter could recover 
only for a half Interest in the pur¬ 
chase —Klaw V. Krlanifer, 205 N.Y.S. 
225, 123 Misc. 332, affirmed 212 N.Y. 
S 84(), 215 App Div. 702. 

52. T>ol —Mitchell v. Highland-West¬ 
ern (lln.ss Co., 167 A. 831, 19 Del. 
Ch. 32G. 

53. N.Y.—Lewlsohn v. Anaconda 

Copper Min. Co., 56 N.Y.S, 807, 26 
Misc. 613. 

54. Tex —Anderson v. CBriant, Civ. 
App., 3 S W.2d 842, error refused. 

Pries hsld not inadsqnats 

Directors’ sale of corporation's as¬ 
sets for one hundred sixly-slx thou¬ 
sand five hundred dollars was held 
not for inadequate price, where aver¬ 
age offer of four bids was one hun¬ 
dred sixty-four thousand one hundred 
and twenty-five dollars.—Down v. 
Ramsdell, 249 N.Y.S. 387, 139 is - 
360. 

55. Mich.—BUss Petrole.um Co. v. 
McNally. 237 N.W. 63, 254 Mich. 
669. 


Bxprsss dlrsotion to pnrehass 

Express direction by corporation to 
directors to purchase property is not 
requisite of directors’ liability for 
purchase —Bliss Petroleum Co. v 
McNally, supra. 

Sa U.S.—-Howland v Corn, N.Y., 232 

F. 35, 146 C.C.A. 227. 

57. N.Y.—^Winter v. Anderson, 276 

N.Y.S. 373. 242 App.Dlv. 430. 
Transactions held valid 

(1) Officers, directors, and major¬ 
ity stockholders of holding company 
engaged in purchase and sale of se¬ 
curities were not liable as for official 
misconduct in acquisition of substan¬ 
tial holding of stock of power cor¬ 
poration which was later exchanged 
for securities of another power cor¬ 
poration.—Winter v. Anderson, supra. 

(2) Nor w’cre they liable for ac¬ 
quisition of stock of another corpo¬ 
ration engaged in underwriting, buy¬ 
ing, selling, and dealing in securities, 
where transaction was exchange of 
stock with no money being paid and 
stocks were substantially of equal 
value.—Winter v. Anderson, supra. 

(3) Discretion of directors, honest¬ 
ly exercised, in fixing value of prop¬ 
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erty bought cannot be questioned in 
minority stockholder’s action to re¬ 
cover for official misconduct.—Winter 
V. Anderson, supra. 

58. Mass —Crowell & Thurlow S. S. 
Co V. Crowell. 182 N.K. 569, 280 
Mass 343. 

59. Mich—Barrows v J. N. Pauver 
Co.. 274 NW. 325. 280 Mich. 653. 

60. Tex—Fain v. Fain, Civ.App., 93 
S W 2d 1226, error dismissed. 

The enhanced value of the assets 

inures to the shareholders.—^F’ain v. 
Fain, supra. 

61. Okl.—Barnes v. Lynch, 59 P. 995. 
9 Okl 11, 156. 

68 . N.Y.—-Public Shoe Stores v. 
Goldstein, 233 N.Y.S. 73, 225 App. 
Div. 360. 

63. U.S.—Lembeck & Betz Eagle 
Brewing Co. v. McAnarney, D.C.N. 
y, 287 F. 927. 

Ark.—Oliver v. Henry Quellnialz 
Lumber & Mfg. Co.. 287 S.W. 355, 
170 Ark. 1029. 

Cal.—Kleinsasser v. McNamara. 18 P. 

2d 423, 129 Cal App 49. 

Fla.—Orlando Orange Groves Co. v. 
Hale. 144 So. 674. 677, 107 Fla. 304, 
citing Corpus Juris —Chipola Val- 
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at the option of the corporation,®^ and a trust aris¬ 
es in favor of the corporation as to property so re¬ 
ceived.®® The directors or officers must deal fairly 
with the corporation in purchasing: its property,®® 
and the transaction is subject to the closest scrutiny 


to determine its faimess.®^ The courts will uphold 
the purchase when, and only when, it was fairl)i 
and openly made for an adequate consideration and 
the corporation was adequately represented by oth¬ 
er officers or directors;®® and where a majority of 


ley Realty Co. v. Griflln, 116 So. 
541. 542. 94 Fla. 1161, citing Oox- 
pns Juris. 

N.C.—Powle Memorial Hospital Co. v. 

Nicholson, 126 S.B. 94, 189 N.C. 44. 
Tex.—Zorn v. Brooks. 83 S.W.2d 949, 
125 Tex. 614, affirming Brooks v. 
Zorn, Civ.App., 53 S.W.2d 99. 

14a C.J. p 112 note 30. 

Seed sxsontsd hy president to hlsu 
self indlvldnaUar is valid when au¬ 
thorized by all stockholders and there 
are no existing creditors.—Brooks v. 
Zorn, Tex.Civ.App., 24 S.W.2d 742, 
error dismissed. 

trader Wisconsin statnte authoriz¬ 
ing corporation by vote of majority 
of stockholders to sell its property, 
majority of stockholders could sell 
corporation's property to president 
for such price, and on such term.s. as 
they saw fit.—^McDermott v. O’Neil 
Oil Co., 228 N.W. 481, 200 Wls. 423 

U.S.—Wing V. Dillingham. Tex.. 
239 F. 54. 162 C.C.A. 104, certio¬ 
rari denied 37 S.Ct. 652, 244 U.S. 
654, 61 L.Ed. 1373. 

Ark.—Oliver v. Henry Quellmatz 
Lumber & Mfg. Co.. 282 S.W. 355, 
170 Ark.. 1029. 

Cal.—Lowe v. Copeland, 13 P.2d 622, 
125 Cal.App. 315. 

Fla.—Orlando Orange Groves Co v. 
Hale, 144 So. 674, 677, 107 Fla, 304, 
citing Corpus Juris —Chipola Val¬ 
ley Realty Co. v. Griffin, 115 So. 
541. 542, 94 Fla. 1151, citing Cor- 
pus Juris. 

La.—De Soto Corporation v. Roberts 
Lumber & Grain Co., 141 So. 78, 
174 La. 620. 

Me,—Boyle v. Clukey, 139 A. 461, 126 
Me. 443. 

N.C.—Fowle Memorial Hospital Co. 
v. Nicholson, 126 S.E. 94, 189 N.C. 
44. 

Tex.—Texas Auto Co. v. Arbetter, 
Civ.App., 1 S.W.2d 334. error dis¬ 
missed. 

Wash.—Fleming v. Reinhardt, 280 P. 

9, 153 Wash. 526. 

14a C.J. p 112 note 81. 

Collateral attack 

Deed executed by president to him¬ 
self as Individual, if voidable, cannot 
be collaterally attacked.—Brooks v. 
Zorn, Tex.Civ.App.. 24 S.W.2d 742. 
error dismissed. 

Beoouveyaaoe of laud 

Failure to surrender shares of 
stock to corporation, which was a 
condition precedent to a valid convey¬ 
ance. rendered reconveyance of land 
by president to himself voidable at 
instance of creditor or stockholder. 


—Fleming v. Reinhardt. 280 P. 9. 153 

Wash. 626. 

66. Cal.—Lowe v. Copeland, 13 P.2d 
522, 126 CaLApp. 315. 

66. Ill.—^Dixmoor Golf Club v. Ev¬ 
ans, 166 N.E. 785. 326 Ill. 612— 
Long V. Wilson Stove & Manufac¬ 
turing Co., 277 lll.App. 57, trans¬ 
ferred 188 N.E. 411, 354 Ill. 465. 

Ky.—^Arnett v. Stephens, 251 S.W. 
947. 199 Ky. 730. 

67. Ill.—Dixmoor Golf Club v. Ev¬ 
ans, 156 N.E. 785. 325 Ill. 612— 
Long v. Wilson Stove & Manufac¬ 
turing Co.. 277 lll.App. 57, trans¬ 
ferred 188 N.E 411, 354 Ill. 465. 

Mich.—Michigan Trust Co. v. Land i 
Owners Ass'n. 284 N.W. 894. 288 I 
Mich. 323—Alfred J. Brown Seed 
Co. V. Brown, 215 N.W. 772, 240 
Mich. 569. 

68. U.S.—Lombeck & Betz Ragle 
Brewing Co. v. McAnarney, D.C.N. 
Y.. 287 F. 927—Rhea v. Newton. C. 
C.A.Mo., 262 F. 345, certiorari de¬ 
nied Newton v. Rhea, 41 S.Ct. 14, 
254 U.S. 643, 66 L.Ed. 454—Wing 
V. nillingham. Tex., 239 F. 64, 152 
C.C.A. 104, certiorari denied 37 S. 
Ct. 652, .244 U.S. 654, 61 LEd. 137.3. 

Ark.—Oliver v. Henry Quellmalz 
Lumber & Mfg. Co.. 282 S.W. 855. 
170 Ark. 1029. 

Cal.—Kleinsasser v. McNamara. 18 P. 
2d 42.3. 129 Cal.App. 49. 

Oa.—Bank of Parrott v. Kenyon, 139 
S.E. 108, 37 Ga.App. 137. 

Ill.—Dixmoor Golf Club v. Evans, 
156 N.E. 78.3. 326 III. 612—Long v. 
Wilson Stove & Manufacturing Co., 
277 lll.App. 57, transferred 188 N 
E. 411. 354 Ill. 465. 

N.Y.—Hine v. Laustcrer, 238 N.Y.S. 
276, 286, 135 Misc. 397, quoting 
Corpus JnriSy and modiilod on other 
grounds 239 N.Y.S. 385. 135 Misc. 
655, modified 248 N.Y.S. 806. 232 
App.Div. 719, affirmed 178 N.E. 778, 
267 N.Y. 623. 

N.C.—Green River Mfg. Co. v. Bell, 
137 S.E. 132, 193 N.C. 367—Fowle 
Memorial Hospital Co. v. Nicholson, 
126 S.E. 94, 189 N.C. 44. 

N.D.—Lyness v. L. J. Kuske Realty 
Co.. 209 N.W. 993. 54 N.D. 479, 48 
A.L.R. 474. 

Okl.—Cardin Bldg. Co. v. Smith, 258 
P. 910, 125 Okl. 300—Bentley v. 
Zelma Oil Co., 184 P. 131, 76 Okl. 
116. 

Tex.—^Zorn v. Brooks, 83 S.W.2d 949, 
125 Tex. 614, affirming Brooks v. 
Zorn. Civ.App., 63 S.W.2d 99—At¬ 
las Brick Co. V. North, Civ.App.. 

2 S.W.2d 980, reversed on other 
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grounds, Com.App., North v. Atlas 
Brick Co., 13 S.W.2d 69. motion 
granted in part 16 S.W.2d 619— 
Texas Auto Co. v. Arbetter, Civ. 
App., 1 S.W.2d 334, 337, citing Cor¬ 
pus JurlSf error dismissed. 

Wls.—McDermott v. O’Neil Oil Co., 
228 N.W. 481, 200 Wls. 423. 

14a C.J. p 113 note 82. 

Whsrs it is dirsotor’s duty to sell, 
he cannot become the purchaser of 
corporate property.—Long v. Wilson 
Stove & Manufacturing Co.. 277 Ill. 
App. 57. transferred 188 N.E. 411, 364 
Ill. 465. 

A director violates ao oftoial duty 
and is guilty of no fraud in purchas¬ 
ing property of his corporation pur¬ 
suant to a stockholders' resolution 
fixing the price at which it should be 
sold.—Howard v. Tatum. 94 S.E. 966, 
81 W.Va. 661. 

invalid purchase 

(1) Where director acquired land 
from corporation under agreement 
giving corporation option to purchase 
within time fixed, director, notwith¬ 
standing nature of contract, is bound 
to pay value, and cannot take land 
at Immense profit.—^Wlng v. Dilling¬ 
ham. Tex., 239 P. 64, 152 C.C.A 104, 
certiorari denied 37 S.Ct. 662, 244 U. 
S. 654, 61 L.Ed. 1373. 

(2) Where officer of a corporation 
was selected to represent it in coun¬ 
cils of party leasing corporation’s pe¬ 
riodicals and was more familiar with 
lessee’s conditions than any other 
officer of corporation, he was pre¬ 
cluded from secretly purchasing such 
periodicals to his own advantage.— 
National Mfrs. Co. v. Bird, 127 A. 819, 
97 N.J.Eq. 242. 

(3) Officer of corporation who was 
precluded from purchasing corpora¬ 
tion’s periodicals held by lessee con¬ 
stituted, with his wife, in contem¬ 
plation of equity, one and the same 
Individual, and she was equally pre¬ 
cluded from purchasing such periodi¬ 
cals irrespective of Married Woman's 
Act.—^National Mfrs. Co. v. Bird, su¬ 
pra. 

ZnadequMy of ooazldorutlou 

(1) Where no title by limitations 
could have been acquired during time 
before his acquisition, a director who 
acquired timber land from his corpo¬ 
ration cannot Justify inadequacy of 
price on ground that he took land 
subject to claims of adverse holders. 
— ^Wlng V. Dillingham, Tex., 239 F. 
64, 152 C.C.A. 104, certiorari denied 
37 S.Ct. 662, 244 U.S. 654, 61 L.Ed. 
1378. 
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the stockholders sold property to the president at 
somewhat less than its true value, considering the 
corporation as a going concern, a minority stock- 
holder could not interfere without proof of fraud 
or breach of fiduciary duty.®® The presumption is 
against the validity of the purchase‘s® and, when 
it is challenged, the purchasing director or officer 
has the burden of defending it and of showing its 
fairness's! and the adequacy of the consideration.'S® 
The rules stated above are particularly applicable 
where the vote of the purchasing director is neces¬ 
sary to the passage of the resolution authorizing the 
purchase.^® A corporation's deed to its president 
acting through himself is valid on its face, where 


made upon an annexed resolution reciting that it 
was unanimously passed by the directors,and in¬ 
nocent third persons are entitled to rely on such re¬ 
cital's® A director who exercises a controlling in¬ 
fluence over his codirectors cannot defend a pur¬ 
chase by him of corporate property on the ground 
that his action was approved by the codirectors.^® 
In seeking relief from the transaction the corpo¬ 
ration must act without undue delay.^^ Particularly 
where the rights of third persons are involved the 
corporation must disaffirm a voidable deed to the 
president within a reasonable time,'S® and offer to 
return the consideration ;'S® and the fact that di¬ 
rectors, leaving the entire management of corporate 


(2) Where a corporate director 
acquired from his company timber 
land recently patented by state to 
third person, such director cannot 
Justify inadequacy of price on ground 
that right of patentee to acquire land 
was being brought into question.— 
Wing V. Dillingham, supra. 

(3) Contract with Insolvent corpo¬ 
ration by person in control, whereby 
such person received flrst mortgage 
bond.M in exchange for worthless sec¬ 
ond mortgage bonds, is invalid as 
subversive of best Interests of cor¬ 
poration.—Heim V. Jobes, C.C.A.Kan., 
14 F.2d 29. 

(4) Three Incorporators and sole 
directors of a corporation were held 
to occupy a position of trust with 
respect to the property of the cor¬ 
poration, and in respect of the per¬ 
sons with whom the corporation was 
contracting an obligation, such that 
they could not, in contemplation of 
an obligation to be incurred, lawful¬ 
ly transfer to one of themselves the 
only valuable asset of the corpora¬ 
tion. except for a bona flde considera¬ 
tion.—l»otts-Turnbull Advertising Co. 
v. Gatchell. Mo.. 257 S.W. 134. 

Vrand 

Where a managing director of an 
aeroplane manufacturing company, 
who had voted to sell one of its ex¬ 
hibition planes and to apply the price 
received, up to ten thousand dollars, 
for a certain purpose, sold the plane 
ostensibly to a third person, but ac¬ 
tually purchased It himself for ten 
thousand dollars, it was held that, 
whether so intended or not, the 
transaction was a fraud on the cor¬ 
poration.—Herring-Curtiss Co. v. 
Curtiss, 200 N.Y.S. 7. 120 Misc. 733. 
modlfled on other grounds 227 N.Y.S. 
489. 223 App.Div. 101. 

Purohasa tot another oorporatioa 

That a director of a piano compa¬ 
ny, purchasing pianos from it at an 
inadequate price, did not buy them 
for himself, but for another company, 
which he owned and controlled, did 
not relieve him from his fiduciary ob¬ 
ligations as director.—^Lazenby v. 


Henderson, 135 N.E. 302, 241 Mass, i 
177. I 

Xffeot of haakmptcy 

(1) Where a corporation had been 
adjudged bankrupt, and its property 
placed in the hands of a trustee, the 
trust relation of the directors to the 
corporation and to the stockholders 
ceases, and they are entitled to pur¬ 
chase the corporate property for 
their own benefit.—Herring-Curtiss 
Co. V. Curtiss, 200 N.Y.S. 7. 120 Misc. 
733, modified 227 N.Y.S. 489, 223 App. 
Dlv. 101. 

(2) W'here a director purchased 
property from the trustee in bank¬ 
ruptcy of the corporation, it was held 
that, even if the director was still 
in a trust relation to the corporation, 
in view of the fact that corporation 
did not have title to the property, but 
the title had become vested in the 
trustee in bankruptcy by operation 

! at law, the corporation could not hold 
I the director as trustee holding the 
property for the benefit of sharehold¬ 
ers.—Herring-Curtiss Co. v. Curtiss, 
supra. 

I Befsase of bona fids purchase 

President and treasurer of corpora¬ 
tion who received securities belong¬ 
ing to corporation from vice presi¬ 
dent in return for corporation's stock 
could not defeat subsequent claim of 
corporation for restoration of securi¬ 
ties as bona fide holders for value 
without notice, since their position 
as officers and directors of corpora¬ 
tion charged them with notice of na¬ 
ture of transaction.—Angelus Securi¬ 
ties Corporation v. Ball, 67 P.2d 152. 
20 Cal.App.2d 423. 

69. Wis.—McDermott v. O'Neil Oil 
i Co., 228 N.W. 481, 200 Wls. 423. 

TO, N.C.—Green River Mfg. Co. v. 

Bell. 137 S.E. 132, 193 N.C 367— 

Fowle Memorial Hospital Co. v. 

Nicholson, 126 S.E. 94, 189 N.C. 

44. 

Okl.—Bentley v. Zelma OH Co., 184 P. 

131. 76 Okl. 116. 

14a C.J. p 113 note 88. 

71. U.S.—'McCaffrey v. Elliott. C.C. 
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A.Fla., 47 F.2d 72, certiorari de¬ 
nied Claude Neon Southern Cor¬ 
poration V. McCaffrey, 62 S.Ct. 19, 
284 U.S. 636. 76 L.Ed. 541. 

Fla.—Orlando Orange Groves Co. v. 
Hale, 144 So. 674, 677. 107 Fla. 304, 
citing Corpus Juris —Chipola Val¬ 
ley Realty Co. v. Griffin. 115 So. 
541. 542, 94 Fla. 1151, citing Corpus 
Juris. 

Ky.—Enterprise Foundry & Machine 
Works V. Miners' Elkhorn Coal Co., 
4.'i SW.2d 470, 241 Ky. 779. 

N.C—Green River Mfg. Co. v. Bell, 
137 SR 132, 193 N.C. 367—Fowle 
Memorial Hospital Co. v. Nicholson, 
126 SE. 94. 189 N.C. 44. 

N.D.—Smith V. Kornkven. 256 N.W. 
210, 64 ND. 789. 

Wis.—McDermott v. O’Neil OH Co., 
228 N.W. 481, 200 Wis. 423. 

14a C.J. p 113 note 34. 

72. r.S.—McCaffrey v. Elliott, C.C.A. 
Fla., 47 P 2d 72, certiorari denied 
Claude Neon Southern Corporation 
V. McCaffrey, 62 S.Ct. 19, 284 U.S. 
636, 76 L.Ed. 541. 

73. Tex.—Texas Auto Co. v. Arbet- 
ter. Cl V. App., 1 S.W.2d 334. error 
dismissed. 

74. La.—Dc Soto Corporation v. 
Roberts Lumber St Grain Co., 141 
So. 78. 174 La. 620. 

75. La.—De Soto Corporation v. 
Roberts Lumber & Grain Co., su¬ 
pra. 

76. Ky.—Covington, etc., R. Co. v. 
Bowler. 9 Bush 468. 

N.C.—Fowle Memorial Hospital Co. 
V. Nicholson, 126 S.E. 94, 97, 189 
N.C. 44, citing Ck>rpus Jhrls. 

77. U.S.—Wing v. Dillingham, Tex.. 
239 F. 54, 152 C.C.A. 104, certio¬ 
rari denied 37 S.Ct. 652, 244 U.S. 
654, 61 L.Ed. 1373. 

78. La.—^De Soto Corporation v, 
Roberts Lumber St Grain Co., 141 
So. 78, 174 La. 620, 

79. La.—De Soto Corporation v. 
Roberta Lumber St Grain Co., su¬ 
pra. 
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affairs to certain other directors, had no knowledge 
of the deed did not excuse their delay in disaffirming 
it.80 Where a director buys corporate properly for 
an inadequate consideration, he is accountable for 
the profits made on the transaction,and a direc¬ 
tor who purchases the property of his corporation 
and refuses to account for the same or its value is 
chargeable with the property or its value, with the 
profits or interest which have accrued tut when 
the property passes into the hands of a third per¬ 
son he need not account for profits thereafter de¬ 
rived in connection with such third person.*^ 
Where he has paid an inadequate price, he is liable 
for the difference between the amount paid and the 
amount which might have been realized by the cor¬ 
poration but where he has paid a price in excess 
of that charged by the corporation to other custom¬ 
ers he is not liable for any further sum to the cor- 
poration.*5 Where he has paid nothing he can re¬ 
cover nothing from the corporation neither is he 
entitled to reimbursement for improvements which 
are merely of a temporary character.®'^ A director 
who acquired land at the suggestion of the presi¬ 
dent and the other directors, who were attorneys, is 
entitled, on the sale being set aside, to an allowance 
of attorney's fees.®® ; 

Rights of purchaser from officer. One who pur¬ 
chases from an officer property conveyed to ihe of¬ 
ficer by the corporation must take notice that the 


officer may have acted for his own benefit,®® and 
must show that such officer has acted throughout 
in good faith toward the corporation;®® but where 
a deed by the corporation to the officer is not dis¬ 
credited a grantee of the officer is protected in the 
absence of notice of invalidity.®^ 

b. At Judicial Sale 

Ordinarily a purchase of corporate property by an 
officer or director at a Judicial or other public sale 
nnay be disaffirmed by the corporation; but it Is also 
held that the sale will be upheld If made In good faith 
and for an adequate consideration, and that an officer 
or director may purchase at such a sale where he is a 
creditor of the corporation or purchases to protect his 
own interests. 

Except in some jurisdictions,®® a director or offi¬ 
cer cannot in general be upheld in purchasing the 
property of the corporation at a judicial or other 
public sale, the title so acquired, however, being 
considered merely voidable and not void.®® The 
extent of the rule is that a director purchases sub¬ 
ject to the right of the corporation to disaffirm and 
demand a resale, and that in order to have the sale 
disaffirmed the corporation need not show actual 
fraud or prejudice.®^ Some authorities limit the 
rule still further and hold that the sale will not be 
avoided where the director or officer purchased in 
good faitli®5 and paid the full value of the prop¬ 
erty,®® and the stockholders had notice of the sale®^ 
and an opportunity to protect their interests by 


80. La.—De Soto Corporation v. 
Roberts Lumber & Grain Co., su¬ 
pra. 

81. Mass.—Lszenby v. Henderson. 
135 N.E. 302, 241 Mass. 177. 

82. Tex.—Canadian Country Club v. 
Johnson. Civ.App., 176 S.W. 835. 
Xajozlty directom selling^ to them¬ 
selves a store belongrlngr to the cor¬ 
poration for less than its true value, 
were required to account for its true 
value at the time of sale.—Alfred J. 
Brown Seed Co. v. Brown, 215 N.W. 
772, 240 Mich. 569. 

83. Tex.—Ten Ison v. Patton, 67 S. 
W. 92, 95 Tex. 284, reversing. Civ. 
App., 64 S.W. 810. 

84. Mass—Greenfield Sav. Bank v. 
Simons, 133 Mass. 415. 

N.J.—Barry v. Moeller. 69 A. 97, 68 
N.J.Eq. 483. 489. 

85. N.Y.—Consolidated Fruit Jar Co. 
V. Winner, 93 N.Y.S. 128, 103 App. 
Div. 453. 

86^ Or.—Schetter v. Southern Ore¬ 
gon Impr. Co., 24 P. 25, 19 Or. 192. 

87. Tex.—Canadian Country Club v. 
Johnson, Civ.App., 176 S.W. 835. 

88. U.S.—^Wing V. Dillingham, Tex., 

239 F. 64. 152 C.C.A. 104, certiorari 
denied 37 S.Ct. 652, 244 U.S. 654, 
61 L.Ed. 1373. j 


88. Qa,—B«^nk of Parrott v. Kenyon, 
139 S.E. 108. 37 Ga.App. 137. 

Me.—Doyle v. Clukey, 139 A. 461, 126 
Me. 443. 

90. Wls.—Cook V. Berlin Woolen- 
Mill Co., 43 Wis. 433. 

Pleading 

Stockholder’s petition for damages 
against grantee of corporate assets 
from president not alleging corpora¬ 
tion did not receive full considera¬ 
tion failed to set forth cause of ac¬ 
tion.—Bank of Parrott v. Kenyon, 
139 S.F. 108, 37 Ga.App. 137. 

91. Ga.—Bank of Parrott v. Ken¬ 
yon, supra. 

Knowledge of facte 

Deed of corporation executed by of- 
fleor to himself as grantee may, in 
absence of absolute good faith, be 
avoided by the corporation or its 
stockholders as to third persons with 
notice or knowledge of facts putting 
them on inquiry.—Boyle v. Clukey, 
139 A. 461, 126 Me. 443. 

93. Me.—^Vermeule v. Hover, 93 A. 
37, 113 Me. 74, 79. 

93. Tex.—Bunn v. Mackin, Civ.App., 
25 S W.2d 942, error refused. 

14a C.J. p 113 note 45. 

94. Ark.—Fagan v. Stuttgart Nor¬ 
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mal Inst., 120 S.W. 404, 91 Ark. 
141. 

14a C.J. p 114 note 46. 

95. U S —McClean v. Bradley. C.C. 
A Ohio, 299 F 379, afllrming. DC. 
282 P. 1011, and certiorari denied 
45 S.Ct. 98, 266 U.S 619, 69 L.Ed. 
471. 

La.—Powell v. Cavnnngh, 6 La App.. 
445. 

W.Vii—Gilmore Mfg Co. v. Lowi.s, 
141 S.E. 529, 105 W.Va. 102--Wil- 
ey V. Ueasor, 103 S.E. 362, 86 W. 
Va. 415. 

14a C.J. p 114 note 48. 

Xf Bala ia not brought about by 
offleer'a proouremaut, purchase by 
him is valid.—Gallogly v. Slender, 
154 A. 280, 51 R.I. 303. 76 A.L R. 435 

Oe. Neb.—Nlpp V. Puritan Mfg. & 
Supply Co., 269 N.W. 63, 128 Neb. 
459. 

W.Va—Gilmore Mfg. Co. v. Lewis, 
141 S.E. 629. 105 W.Va. 102—Wiley 
V. Ileaser, 103 S.E. 362. 86 W.Va. 
415. 

14a C.J. p 114 note 49. 

97. U.S—McClean v. Bradley, C.C. 
J A.OhIo, 299 P. 379, affirming, D.C.. 

282 F. 1011, and certiorari denied 
' 46 S.Ct. 98, 266 U.S. 619, 69 L.Ed. 
471. 
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making reasonable contributions from their own 
funds but the sale will be subjected to the clos¬ 
est scrutiny, and may be avoided where the offi¬ 
cer acts unfairly and in bad faith®® or pays an inad¬ 
equate price and the burden is on him to estab¬ 
lish his good faith and the adequacy of the price 
whenever the sale is challenged in a direct proceed¬ 
ing in equity,2 the presumption being against the 
validity of the transaction.® Such purchases not be¬ 
ing wholly void, are good in law, and operate to 
pass the legal title and, while they are voidable 
in equity on the least appearance of unfairness,® 
they are voidable only at the election and instance 
of a party in interest possessing equitable rights, as 
stated infra § 778. 

The directors or other officers of a corporation 
who thus become the purchasers of its property hold 
it as trustees for the corporation.® They may be 
charged with the property or its value,and with 
the profits accruing from the purchase® less proper 
expenditures.® Expressed differently, the property 
will be restored to the corporation on condition of 
putting the purchaser in statu quo.^® The property 
may be applied to the discharge of a claim held by 
the purchasing officer or director against the corpo¬ 
ration,^ 1 but he is not entitled to the payment of 
his salary as a condition precedent to restitution.^® 

The incapacity of a director of a corporation to 


purchase its property at an execution or other ju¬ 
dicial sale continues so long as his directorship con- 
tinues.i® A person who has been elected a direc¬ 
tor but who is not a director either de jure or dc 
facto is not prevented from purchasing corporate 
property at a judicial sale.^^ Also where directors 
purchase property jointly with others who sustain 
no fiduciary relations to the stockholders and there 
is no evidence of bad faith or a conspiracy to 
wrongfully bring about the sale, the title acquired 
at the sale cannot be avoided; the only relief ob¬ 
tainable is to hold the directors liable for profits de¬ 
rived by them from the ultimate sale of the prop¬ 
erty, 

Tax sales. The general rule stated in the C.J.S. 
title Taxation § 809, also 61 C.J. p 1198 note 76, p 
1199 note 77, that any person who owes a duty to 
pay the taxes on particular property cannot become 
a purchaser at the sale of the property for such tax¬ 
es and that an attempted purchase by him operates 
merely as a mode of paying the taxes and does not 
found a new title or affect the existing title in any 
way is applicable to corporate officers.^® Where, 
however, an officer of a taxpayer corporation bought 
land from the purchaser at a tax sale after the right 
to redeem had expired, his purchase could not be 
treated as a payment or redemption by him for the 
benefit of the corporation.^*^ 


98. Mo —Grand Amuapmont Co. v 
Palladium Amusement Co., 287 S. 
W. 438, 315 Mo, 907. 

W.Vn.—Wjley v. Rraser, 103 S.E. 362, 
86 W.Va. 415. 

99. AV.Va-—Gllmorp Mfg:. Co. v. 
I.ewis, 141 S.E. 529, 105 W.Va. 102. 

Collision 

(1) Wherever there is collision be¬ 
tween trust, duty, and personal in¬ 
terest. purchase of corporate prop¬ 
erty at judicial sale, or otherwise, 
by officers, is forbidden —Glen Allen 
Mining Co. v. Park Galena Mining 
Co., 296 P. 231, 77 Utah 362. 

(2) Corporation's officers, who, aft¬ 
er resigning, contracted for purchase 
of mortgage rights, and agreed with 
creditors to force sale of corpora¬ 
tion's property, were responsible as 
fiduciaries.— Glen Allen Mining Co. v. 
Park Galena Mining Co., supra. 

1. W.Va.—Gilmore Mfg. Co. v. Lew¬ 
is. 141 S.E. 529, 106 W.Va 102. 

S. Pa.—Union Ice Co. of Philadel¬ 
phia V. Ilulton, 140 A. 514, 291 Pa. 
416. 

W.Va.—Gilmore Mfg. Co. v. Lewis, 
141 S.E. 529, 105 W.Va. 102. 

14a C.J. p 114 note 50. 

3. N.J.-r-Wilklnson v. Bauerle, 7 A. 
514, 41 N.J.Eq. 635. 


4k Ark.—Fagan v. Stuttgart Normal 
Tn.st, 120 SW. 404. 91 Ark. 141. 
14a CJ. p 114 note 52. 

5. Mo,—Ilannrrty v. Standard Thea¬ 
tre Co,, 19 S.W. 82, 109 Mo. 297. 

6. N.J —Marr v. Marr. 70 A 375, 73 
NJ.Eq. 643. 133 Am S.K. 742, re¬ 
versing 66 A 182. 72 N.J Eq. 797. 

14a C.J. p 114 note 55. 

Za trust for stookholdsrs 

Where the directors of an insolvent 
corporation, whose indebtedness wa*? 
to its stockholders for money lent by 
them in proportion to their stock 
holdings, were authorized by the 
stockholders to sell its property to 
apply on the indebtedness, and one 
of the directors, who was also a cred¬ 
itor, afterward acquired title to the 
property under a judgment obtained 
on notes held by him and another, 
he held such title in trust for the 
benefit of all stockholders—Sturm v. 
Wiess, CCAOkl., 273 F. 457. 

?• Tex —Tobin Canning Co. v. Fra¬ 
ser. 17 S.W. 25, 81 Tex. 407. 

14a C.J. p 114 note 56. 

8. Utah.—Glen Allen Mining Co. v. 
Park Galena Mining Co., 296 P. 
231, 77 Utah 862. 

14a C.J. p 114 note 56 
Mortgage foreclosure sale 

Where corporate officer purchased 
corporate property at foreclosure sale 
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without informing stockholders of 
opportunity to purcha.se mortgaged 
indebtedness at duscount. officer could 
not retain profits—Glm Allen Min¬ 
ing Co V. Park Galena Mining Co., 
supra. 

9. Utah.—Wasatch Min. Co. v Jen¬ 
nings. 16 P. 399, 5 Utah 385. 

14a CJ p 114 note 57. 

10. Ky —Covington, etc., R Co. v. 
Bowler, 9 Bush 468. 

Utah—Glen Allen Mining Co v Park 
Galena Mining Co., 296 P. 231, 77 
Utah 362. 

11. Tex.—Tobin Canning Co. v. Fra¬ 
ser, 17 SW 25. 81 Tex. 407. 

18. Cal.—San Francisco Water Co. v. 
Pattee, 25 1\ 135. 86 Cal. 623. 

13. N.Y.—Hoyle v. Plattsburgh, etc., 
R. Co., 54 N.Y. 314, 13 Am.R. 695, 
reversing 61 Barb. 46, which affirm¬ 
ed 47 Barb. 104. 

14. Cal.—Rozecrans Gold Min, Co. v. 
Morey. 43 P. 686. Ill Cal. 114. 

15. Tenn.—In re New Memphis Gas¬ 
light Co., 60 SW. 206, 105 Tenn 
268, 80 Am S R 880. 

16. Wash.~-Collins v Hoffman, 133 
P. 450, 74 Wash. 264. 

14a C.J. p 116 note 66. 

17. Ala.—Alabama Machinery & 
Supply Co. V. Baker, 135 So. 171. 
223 Ala. 230. 
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Protection of personal interests^ A director or 
officer who is a creditor of the corporation or has 
personal interests to protect may purchase the prop¬ 
erty of the corporation at a judicial sale,i* subject 
to the rules of fairness and good faith.^® Where 
the president is a creditor of the corporation he 
cannot issue execution and become the purchaser at 
the sheriff's sale, without giving proper notice of his 
intention to the directors,20 and where he purchas¬ 
es at the sale without giving such notice he may be 
ordered to account, if there is prima facie evidence 
that the value of the property was greater than the 
price paid.2i Where director creditors buy prac¬ 
tically all of the corporate property from purchasers 
at an execution sale under a judgment foreclosing 
liens, after the time for redemption has expired, 
they take free from any equity in favor of a subse¬ 


quent judgment creditor of the corporation .22 

§ 776. —- Sale by Officer to Corporation 

Ordinarily a aale of property to a corporation by an 
officer or director will be upheld when, and only when, 
it la fairly and openly made and la free from fraud or 
bad faith. The relief awarded may conalat In holding 
the officer or director liable for the profita made by him, 
or of a reaclaalon of the aale and a reatoratlon of the 
vendor to hla former poaltlon, or of a refuaal of apecific 
performance. An Injunction may be granted reatralning 
direotora who have an Intereat In certain property from 
voting or acting officially upon a propoaltlon to pur- 
ehaae the aame. 

The courts will uphold a sale of property by an 
officer or a director to the corporation where the 
transaction was open, fair, and honest and the cor¬ 
poration was adequately represented by other direc¬ 
tors or officers,28 and also an assignment to a cor- 


la Ind.—^Daly v. Showers. 8 N.E.2d 
139. 104 Ind.App. 480. 

Iowa.—Wabash Ry. Co. v. Iowa & 
S. W. Ry. Co., 202 N.W. B95. 200 
Iowa 384. 

Mo.—Grand Amusement Co. v. Pal¬ 
ladium Amusement Co., 287 S.W. 
438. 315 Mo. 907. 

Neb.—^Beaumont v. Folsom. Neb., 285 
N.W. 547. 

R.I.—Gallogly v. Stender, 154 A. 280, 
61 R.I. 303, 76 AX.R. 435. 

14a C.J. p 115 note 67. 

Furdiasc at mortgare sale 
A director who has taken a mort¬ 
gage for money loaned to the cor¬ 
poration may buy at a sale under the 
mortgage if the sale is a fair one.— 
McKee v. Interstate Oil & Gas Co.. 
188 P. 109, 77 Okl. 260. 

Stookboldars who were officers, 
bondholders, and creditors of a rail¬ 
road corporation had same right as 
any creditor or stranger to bid for 
property of corporation at a fore¬ 
closure sale, where corporation had 
not been under their control for some 
time, having been in the hands of a 
receiver, and the stock owned by 
them was valueless and did not enter 
into purchase price.—Sebree v. Cass- 1 
ville & W. R. Co., Mo., 212 S.W. 11. I 
Purchase from purchaser at sale 
Although defendant trustee, who 
was a bona flde creditor of company, 
did not resign as trustee of the com¬ 
pany before proceeding to enforce 
her claim against it, yet where all 
the other stockholders of the corpo¬ 
ration had notice of proceedings re¬ 
sulting in default Judgment, execu¬ 
tion and sale of land originally pur¬ 
chased by defendant, but conveyed 
by her to the company, it will not 
be held that defendant, to whom the 
purchaser at the execution sale con¬ 
veyed the tract after confirmation of 
sale, acquired the property as a trus¬ 
tee of the corporation: there being 
no fraud.—Grunden v. German, 188 
P. 491, 110 Wash. 237, 


19. Ariz.—^Dragoon Marble & Mining 
Co. V. McNeish. 2.35 P. 401, 28 Ariz. 
96. 

Neb—Beaumont v. Folsom, 285 N.W. 
547. 

Purchase held valid 

Where title acquired at foreclo¬ 
sure of lien on corporation's proper¬ 
ty by directors, who had purchased 
the lien, was subsequently sought to 
be avoided by stockholder, that direc¬ 
tors had earnestly endeavored to get 
stockholders to Join In a contribu¬ 
tion to relieve financial di8tre.ss of 
corporation and to prevent a Judicial 
sale, which they refused to do, and 
that on taking over property direc¬ 
tors offered them the opportunity to 
participate in organizing a new cor¬ 
poration, on the same proportional 
basis as in the old, by payment of 
their share of money expended, 
showed that there was no unfairness 
or breach of trust of directors.— 
Beaumont v. Folsom, supra. 

Purchase held iavalid 

Where director and secretary of 
corporation purchased all property 
of corporation at sale under execu¬ 
tion on Judgment in his favor for 
far less than property’s actual val¬ 
ue, and attempted to prevent corpo¬ 
ration from raising funds necessary 
to pay his Judgment, the sale was 
invalid.—^Dragoon Marble ft Mining 
Co. V. McNeish. 235 P. 401, 28 Ariz. 
96. 

90. Pa.—^Unlon Ice Co. of Philadel¬ 
phia V. Hulton, 140 A. 514. 291 Pa. 

416. 

Znsuffiolsut uotioa 

That president's attorney told di¬ 
rectors president would eventually 
have to sell corporation's property 
for debt, was insufficient notice to 
permit president's buying at sher¬ 
iff’s sale.—Union Ice Co. of Phila¬ 
delphia v. Hulton, supra. 

91. Pa.-<-Uni(m Ice Co. of Philadel¬ 
phia V. Hulton, supra. | 
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99. Iowa.—^Wabash Ry. Co. v. Iowa 
ft S. W. Ry. Co., 202 N.W. 695, 200 
Iowa 384. 

No imputatloa of fraud arises 

from fact that purchasing directors 
took title in name of corporation, 
composed of themselves.—Wabash 
Ry. Co. V. Iowa & S. W. Ry. Co., su¬ 
pra. 

93. U.S.—Greene v. O'Connor. C.C. 
A.N.Y., 93 P.2d 809—Drennen v. 
Southern States Fire Ins. Co., Ala., 
252 P. 776, 164 CCA. 616. 

Nev.—Hough v. Reserve Gold Min¬ 
ing Co., 35 P.2d 742, 55 Nev. 375. 
N.C.—Caldwell v. Robinson, 103 S.K. 
76, 179 N.C. 618. 

Va.—Deford v. Ballentine Realty Cor¬ 
poration, 180 S.IS. 164, 164 Va. 436. 
14a C.J. p 115 note 69. 

Betarmlnatioa of fairness 

Fairness of corporation president's 
contract for sale of lots, purchased 
by him, to corporation at profit must 
be determined from conditions at 
time of sale.—Deford v. Ballentine 
Realty Corporation, supra. 

Might to profits 

(1) Managing officers were entitled 
to profit on property sold to corpo¬ 
ration at reasonable price, although 
in excess of the price paid for it.— 
Flint River Pecan Co. v. Fry, C.C.A. 
Ga., 29 F.2d 467. 

(2) It is not improper for a corpo¬ 
rate officer to profit by a surrender 
to corporation of his power to make 
competitive use of a good will which 
is his own property and was not ac¬ 
quired during and by means of his 
position, so as to be impressed with 
the trust.—Greene v. O'Connor, C.C. 
A.N.T.. 98 F.2d 309. 

Pajmsat of ooasldsratioa 
Where a corporation purchased 
lands from its president and secre¬ 
tary under contract to pay for them 
in bonds which it was agreed were 
to be later exchanged for an equal 
amount in a subsequent larger issue, 
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poration of a contract with a third person is not 
void merely because the assignor is an officer of the 
corporation.24 Conversely, such a sale will not be 
upheld where the officer or director acted fraudu¬ 
lently, unfairly, or in bad faith,25 as where he con¬ 
cealed his ownership,^® or conccaled^^ or misrepre- 
sented28 material facts, or where the corporation 
was not represented by other disinterested officers 
or directors.29 Where an officer purchases bonds 
from the corporation and resells them to it at a 
greatly increased price, he will not be permitted to 
retain the profits against the will of the corpora¬ 
tion, exercised within a reasonable time, unless the 
resale is ratified at a stockholders* mceting.20 So 
a contract whereby a person in complete control of 
a corporation sells to it property which he subse¬ 
quently repurchases is subject to the condemnation 
which equity visits upon a corporate officer who en¬ 
ters into a contract with it, wherein his own per¬ 
sonal interests must necessarily conflict with the in¬ 
terests of the corporation; suen a contract is not 
void, however, but merely voidablc.^i A judgment 
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in an action to recover damages for fraud in the 
transaction cannot be sustained on proof of mere 
negligence.52 Under a constitutional provision 
making directors jointly and severally liable for 
moneys embezzled or misappropriated by the offi¬ 
cers, the directors are personally liaWe as for mon¬ 
ey embezzled by an officer, where an officer pur¬ 
chased for the corporation his own property at an 
excessive price but the constitution is inapplica¬ 
ble to a purchase at an excessive price of the as¬ 
sets of another corporation in which the director 
of the purchasing corporation owned all of the 
stock.54 While good faith is ground for upholding 
a sale of property to the corporation at a price In 
excess of its value, the burden is upon the officer 
to show that no advantage was taken of his posi¬ 
tion, and that the transaction was in good faith.®® 
A sale to a corporation by its directors of their own 
property at their own price is not void or voidable 
at the instance of the corporation itself if at the 
time of the transaction the directors were the only 


and such president as agent of the 
corporation remained in possos.^ion 
of the land to manage it. his failure 
thereafter to surrender possession 
because of corporation's indebtedness 
to him for services and his acts in 
preventing the agreed issue of bonds 
and exchange of bonds received as 
the purchase price did not affect his 
right to the payment of interest as 
owner of the bonds and coupons up¬ 
on being required to complete the 
transaction.— Phoenix Title & Trust 
Co. V. Alamos I..and & Irrigation Co., 
213 P. 574, 25 Arlz. 103, modifying 
on application for reheafing 211 P 
670, 24 Arlz. 499. 

Xn View York 

(1) The rule stated in the text hns 
been applied —New York Trust Co 
V. American Healty Co., 165 NE 102. 
244 N.Y. 209, nfllrnilng 213 N.Y.S. 569, 
215 AppDiv. 416. motion granted and 
questions certified 214 N.Y.S. 891, 216 
App.Div. 755. 

(2) On the other hand. It hns been 
held that officers and directors are 
prohibited from selling to c<»rpora- 
tlon, and until ratified such sale is 
voidable by corporation.—Union Dis¬ 
count Co. V. MncRobert, 234 N.Y.S. 
529. 134 Misc. 107. 

(3) Where a director of an aero¬ 
plane company, who had assigned 
certain discoveries and inventions to 
the corporation on its organisation, 
refused requests by the general man¬ 
ager and other directors for infor¬ 
mation about such discoveries and 
Inventions, on the ground that the 
Information might come to outsiders, 
it was held that, in view of the fact 
that these discoveries and inventions 
were owned by the corporation, it 


was the director's duty to carry out 
his contract, and the responsibility 
of guarding the secret was no af¬ 
fair of his—Ucrring-Curtlss Co. v. 
Curtiss. 200 NY.S. 7. 120 Misc. 733, 
modified on other grounds 227 N.Y.S. 
489. 223 App.Div. 101. 

24w Wyo.—Williams v. McWhorter. 
218 P. 791, 30 Wyo. 229. 

25. tf.S.—Drennen v. Southern 
States Fire Ins Co., Ala., 252 P. 
776. 164 CC.A 616 

Ill —Dixmoor Coif Club v. Kvans, 
156 N.E 786, 325 Ill. 612. 

Ky.—Arnett v. Stephens, 251 S.W. 
947, 199 Ky. 730. 

Sxcessive price 

A transaction by which one who 
was treasurer and field manager of 
an oil corporation, charged with look¬ 
ing after its affairs of such charac¬ 
ter, received eight thousand dollars 
worth of hond.s from the corpora¬ 
tion for property, w'hich shortly pri¬ 
or to the sale to the corporation he 
had acquired for only two hundred 
dollars, was fraudulent.—Parks v. 
Hughes. 82 So. 202. 145 La. 221. 

26. Cal.—Dean v. Shingle, 246 P. 
1049, 198 Col. 652, 46 A.L.R. 1116. 

Mich.—Bliss Petroleum Co. v. Mc¬ 
Nally. 237 N.W. 63. 56, 254 Mich. 
569, citing Corpus Juris. 

14a C.J. p fl5 note 70. 

Transaction is voldabls at election 
of corporation without regard to 
whether fair or honest.—^Dean v. 
Shingle. 246 P. 1049. 198 Cal. 652, 46 
A.L.R. 1166. 

27. Ky.-^Arnett v. Stephens, 261 S. 
W. 947. 199 Ky. 780. 

14a C.J. p 116 note 71. 
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Pallurs to diseloBs dsfsots iu title 

Ky.—Arnett v. Stephens, supra. 

28. Mont.—Gerry v. Bismarck Bank, 
47 r. 810. 19 Mont. 191. 

22. Neb—Puffy v. Omaha Mer¬ 
chants* Express & Transfer Co.. 
255 NW. 1. 127 Neb. 273. 

14a C.J. p 115 note 78. 

Sale voidable 

Sale of property to corporation by 
officers occupying fiduciary relation 
toward corporation is voidable at 
corporation’s option, where officers 
act for both corporation nnd them¬ 
selves.—Duffy V. Omaha Merchants* 
Express & Transfer Co . supra. 

30. NJ—Busch V Riddle, 114 A. 
348, 9 N J Eq. 266. 

31. PC—Quinn v Baldwin, 75 F.2d 
662. 65 AppPO 133. 

32. N Y —Polhemus v. Polhemus, 
100 NY.S. 263, 267. 114 App.Div. 
781. 920, reversing 95 N.Y.S. 325. 
108 App Div. 353. 

33. Cal.—Doan v. Shingle, 246 P. 
1049, 198 Cal. 652, 46 A.L.R. 1156. 

xaal>ility to creditors 

Where corporate officer purchased 
for corporation his own automobile 
at excessive price but fraud was nev¬ 
er brought to notice of corporation, 
creditors were not estopped from 
maintaining action on constitutional 
liability against directors for of¬ 
ficer's embezzlement.—Dean v. Shin¬ 
gle. supra. 

34. Cal.—San Leandro Canning Co. 
V. Perillo. 258 P. 666. 84 Cal.App. 
627. 

35. TJ.S.—Drennen v. Southern 
States F. Ins. Co., Ala^ 252 F. 776, 
164 C.C.A. 616. 
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stockholders and the only beneficiaries of the 
trust.36 

Laches in seeking relief. A corporation's pur¬ 
chase of property from a director at an excessive 
price is not voidable after the lapse of several years, 
where the board of directors approved the pur- 

chase.37 

Relief azvarded. The relief, in case of an im¬ 
proper sale, may consist of holdinj^ the officer or di¬ 
rector to an accounting to the corporation or stock¬ 
holders for the profits made by him,38 or of a re¬ 
scission of the contract and restoration of the ven¬ 
dor to his former position,39 or of a refusal of spe¬ 
cific performance.^® It has been held that where 
the directors sell their own property to the corpo¬ 
ration through their influence as officers, or without 
disclosing their interest, and the corporation does 
not repudiate the purchase and rescind, the direc¬ 
tors are not liable on the theory of secret profits, but 
for fraud or excessive price, and the measure of 
damages is the difference between the price paid by 
the corporation and the fair value of the property.^^ 
It has also been held that a corporation may re¬ 
pudiate the act of a director in selling to it prop¬ 
erty held by him in trust for the corporation, and 
retain the property conveyed, but that if the direc¬ 
tor sells to the corporation at a, profit property 
which he might have retained for himself or sold to 
a stranger, the corporation may not repudiate the 
sale and at the same time retain the benefits.^^ 
injunction may be granted forbidding the directors 


of a corporation, who are interested in certain lands, 
from voting, as directors, or acting officially, with 
regard to any proposition to purchase said lands.^® 
Where there was no actual fraud and where the offi¬ 
cer cannot be put in statu quo a corporation who 
has purchased property from an officer and issued 
stock in payment therefor is not entitled to the can¬ 
cellation of so much in value of the stock held by 
him as exceeds the value of the property received in 
exchange therefor.^^ 

Sales by promoters to corporation are discussed 
supra § 148. 

§ 777. - Individual Purchase from Third 

Person and Resale to Corporation 

a. In general 

b. Resale to corporation 

a. In General 

An offleer or director who Is not under the duty to 
purchase property for the corporation may purchase for 
himself; but he may not, without rendering himself lia¬ 
ble for the profits, purchase for himself property which 
it is his duty to purchase for the corporation. An inno¬ 
cent purchaser from such officer or director cannot be 
compelled to account for the profits. 

Where a corporate officer or director has no duty 
to act or contract for the corporation with respect 
to the purchase of property from a third person, 
he may acquire such property for himself but he 
may not purchase and hold as his own property 
which he is in duty bound to purchase for the cor- 


aS. Cal.—Sargent v. Palace Caffi Co., 
167 P. 146, 175 Cal. 737—Kellerman 
V. Maier. 48 P. 377, 116 Cal. 416. 

37. Mlch.—Witter v. Le Veque, 221 
N.W. 131, 244 Mich. 83. 

38. Mich.—Witter v. Le Veque, su¬ 
pra. 

14a C.J. p llS note 74. 

Joint and several liability 
Where directors jointly participat¬ 
ed in fraud whereby director sold 
property to corporation at large prof¬ 
it and collected unauthorized interest 
thereon and unauthorized commis¬ 
sions for .sale of stock, liability to 
corporation for profits was “Joint 
and several."—Dixmoor Golf Club v. 
Evans. 166 N.E. 785, 325 III. 612. 

Bistribntion of profits among di¬ 
rectors of corporation jointly par¬ 
ticipating in fraud does not affect 
liability to account.—^Dixmoor Golf 
Club V. Evans, supra. 

39. Mass.—United Zinc Cos. v. Har¬ 
wood, 103 N.E. 1037, 216 Mass. 474. 
Ann.Cas.l9l5B 948. . 

14a C.J. p 115 note 76. 

40. Mo.—Hill v. Rich Hill Coal Min. 
Co.. 24 S.W. 223, 119 Mo. 9. 


41. Mich.—Bliss Petroleum Co. v. 

McNally, 237 N.W. 53, 254 Mich. 

669. 

Szeessive price 

(1) Where the officers and direc¬ 
tors of a corporation purchased the 
site occupied by it from the presi¬ 
dent of the corporation and paid the 
purchase price in stock at par value, 
when the actual value of the stock 
was double that amount, and when 
shortly before It had been offered for 
the purchase price paid in cash, the 
president and directors were liable to 
account to the stockholders for the 
amount so received by the president. 
—Garber v. Town, 176 N.W. 487. 208 
Mich. 1, opinion amended on applica¬ 
tion for rehearing 176 N.W. 960, 208 
Mich. 1. 

(2) On a subsequent sale of all the 
property of the corporation to a syn¬ 
dicate the president was liable to ac¬ 
count to the stockholders for the 
amount which they would have re¬ 
ceived on the sale of the site had it 
been paid in cash, there being no evi¬ 
dence to show the value of the stock 
at the time it was transferred to the 
syndicate.—Garber v. Town, supra. 
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48. N.y.—New York Trust Co v. 
American Realty Co., 155 N.E 102, 
244 N.Y. 209, affirming 213 N Y.S. 
569, 216 App l>iv. 416, motion 

granted and questions certifled 214 
N.Y.S. 891, 216 AppPiv. 765. 

43. N.Y.—Spofford v. Texas Land 
Co., 60 How.Pr. 522. 

44. Iowa.—Iowa Drug Co. v. Souers, 
117 N.W. 300, 139 Iowa 72. 19 L K. 
A.,N.S.. 115. 

45. U S.—Ashman v. Miller, C.C A 
Mich., 101 F.2d 8.5. 

Colo.—Colorado & Utah Coal Co v. 

Harris, 49 l>.2d 429. 97 Colo. 309 
W.Va.—Tierney v. United I'ocahon- 
tas Coal Co., 102 S.E. 249, 85 W.Va. 
5i6. 

Purohase held valid 

Directors of Delaware corporation 
were not derelict In duty in pur¬ 
chasing voting trust certificates on 
their own behalf instead of for cor¬ 
poration, where corporation at time 
was unable to meet current Interest 
and sinking fund obligations and 
would have been required to ex¬ 
haust practically all liquid assets to 
purchase the stock.—Ashman v. Mil¬ 
ler, C.C.A.Mlch., 101 F.2d 86. 
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poration and this rule is no less applicable when 
the corporation is financially unable to purchase the 
property which it desires.^Whether in any case 
an officer is in duty bound to purchase property for 
the corporation, or to refrain from purchasing prop¬ 
erty for himself, depends upon whether the corpo¬ 
ration has an. interest, actual or in cxfiectancy, in 
the property,^* or whether the purchase of the prop¬ 
erty by the officer or director may hinder or de¬ 
feat the plans and purposes of the corporation in 
the carrying on or development of the legitimate 
business for which it was created.^^ If two infer¬ 
ences could be drawn from the conduct of directors 
in purchasing property foi themselves in prefer¬ 
ence to procuring it for the corporation, one with¬ 
out damage to the corporation, and the other with 
it, the latter rather than the former inference will 


be drawn because of the relationship of the par¬ 
ties. The directors may properly purchase a tax 
title to any land which the corporation does not own 
or want and which is not necessary to a continuance 
of its business.®* So where the president of a cor¬ 
poration which had sold its property, taking a mort¬ 
gage for a part of the purchase price, became the 
adjudicatee at a sale to foreclose the mortgage, his 
bid being sufficient to discharge the debt due to 
the corporation, and there being nothing to prevent 
the other stockholders from participating in the 
bidding, it was held that the property would not 
be decreed to be that of the corporation.®2 Where 
officers or directors arc under the duty of purchas¬ 
ing property for the corporation they will be deem¬ 
ed to hold the title in trust for the corporation 


46 . Miss.—Pioneer Oil & Gas Co. v. 

Anderson, 151 So. 161. 163, 168 

Miss .334, quotinfr Corpna Juris. 

N.J.—Xational Mfrs. ("o. v. Bird, 127 
A 819. 97 N.JEq. 242. 

N Y.—New York Trust Co. v. Amer- 
lean Realty Co, 213 N.Y.S. 569. 675. 

215 .AppDiv, 416, quotinf? Corpus 
Juris, and motion prranted and 
questions certitlod 214 N Y.S. 891. 

216 App.Div. 755, aftirmed 155 N E. 
102, 244 N.Y. 209—Hauben v. Mor- 
rl.s, 291 N.Y.S 96. 196 Misc. 174. 

14a C J p 116 note 87. 

Buis of Bgwney appUsd 

The rule apalnst an agent placing 
hinuself in a position antagonistic to 
the* interest <»f his principal, 'and 
evading the law by causing property 
to be purchased ostensibly for anoth¬ 
er, hut in reality for himself, to the 
prejudice of his principal, applies to 
oflicers and directors of corporations, 
who are regarded in courts of eq¬ 
uity as trustees—Commonwealth 
Finance Corporation v. McHarg. C. 
C.AN.Y, 2S2 F 560. 

Purchase of lease 

Director learning as such the pe¬ 
culiar \alue to corporation of prem¬ 
ises occupied as tenant at will is 
precluded from taking lease of prem¬ 
ises in mime of his wife for his own 
beiicnt and that of his wife. -II C. 
Girard Co. v Damoureux, 116 N.E. 
572. 227 Mass 277. 

47 . N.Y.—Hnuben v. Morns, 291 N. 
Y.S 96, 161 Misc. 174. 

Purohase of securities 

(1) Conduct of directors in. Infor¬ 
mally and without consulting corpo¬ 
ration in regular way. concluding 
that corporation was financially un¬ 
able to purchase securities A\hich 
corporation was obligated to redeem, 
and in forming syndicate to purchase 
such securities, constituted breach of 
fiduciary duty.—Hauben v. Morris, 
supra. 

1&C.J.S.—10 


(2) Even If holdi^r of securities 
which corporation was under obliga¬ 
tion to redeem on or before their 
duo date had stated that he would 
not sell to corporation, it was for 
corporation itself, and not for direc¬ 
tor and his associate who organized 
syndicate to purchase such st‘( un¬ 
ties. to take statement of holder of 
securities as final and conclusive, and 
to drop out of situation on that ac¬ 
count —Ilauben v. Morris, supra 

(3) Even if holde** refused to sell 
such securities unless all of his oth¬ 
er securities in corporation were like¬ 
wise disposed of, que.slion whether 
corporation would pun base all of 
securities was required to be deter¬ 
mined b.v corporation through regu¬ 
lar directors' meeting, and could not 
ho determined Informally liy direc¬ 
tors who organized sjndicate to pur- 
c base securities.—Ilauben v Morns, 
supra. 

48 . Ariz.—Zeckendorf v. Steinfeld, 
100 P 784. 12 Ariz 245. 

Colo—Colorado & Utah Coal Co v 
Harris. 49 P,2d 429, 430, 97 Colo. 
309, citing Corpus Juris —Carper 
V. Frost Oil Co. 211 P 370, 371, 72 
Colo 345, quoting Corpus Juris. 
Miss.—Ihoneer Oil & Gas Co v An¬ 
derson. 151 So. 161, 163, 168 Miss 
334. quoting Corpus Juris. 

N.Y .—Nvw York Trust Co v. Amer¬ 
ican Really Co., 213 N.Y.S 569, 575, 

215 App.Div. 416, quoting Corpus 
Juris, and motion granted and 
questions certified 214 N.Y.S 891. 

216 AppDiv 755. affirmed 155 N. 
E. 102, 244 N.Y. 209. 

W.Va.—Young v. Columbia Oil Co., 
158 S E. 678, 681, citing Corpus Ju. 
ris —Tierney v. ITnited Pocahontas 
Coal Co., 102 S.E. 249, 85 W.Va 
546. 

What ooastitutsB szpeota&op 

To establish expectancy in desig¬ 
nated property so as to bar acquisi¬ 
tion of such property personally by 
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its officers, corporation must estab¬ 
lish, not only that property in ques¬ 
tion posses.sc‘d value to it. but that it 
had practical and not mere theoreti¬ 
cal use therefor, establishment that 
corporation was negotiating for and 
endea\ oring to purchase property be¬ 
ing insufficient —Colorado & Utah 
Coal Co V. Harris, 49 P.2d 429, 97 
Coio. 309. 

49. Ariz—Zeckendorf v. Steinfeld, 
100 P 781. 12 Ariz 245. 

Colo. —Colorado & Utah Coal Co. v. 
IIarri.s, 49 P 2d 429, 97 Colo. 309 — 
C.irper v Frost Oil Co., 211 P. 370. 
371, 72 Colo 345, quoting Corpus 
Juris. 

Miih—Thilco Timber Co v Sawyer, 
210 NW 204, 236 Mich 401. 

Miss —Pioneer Oil & Gas Co. v. An- 
der.son, 151 So 161, 163, 168 Miss. 
3.34, quoting Corpus Juris. 

N Y.—New York Trust Co v Ameri¬ 
can Realty Co. 213 N Y.S. 569, 575. 

215 AppDiv. 416, quf>ting Corpus 
Juris, and motion granted and 
questions certified 214 N.Y S. 891, 

216 AppDiv. 755. affirmed 155 N.E. 
102, 244 NY. 209. 

Pa —Gilmore v. W. J Gilmore Drug 
Co., 123 A. 730, 279 Pa 193. 

W.Va —Young v. Columbia Oil Co., 
158 S.E 678, 681, citing Corpus Ju¬ 
ris —Tierney v. United Pocahonta.s 
Coal Co., 102 S.E. 249, 85 W Va. 
545. 

50. IJ.S—Ashman v. Miller. C.C.A. 
Mich., 101 F.2d 85. 

51. Mich.—Thilco Timber Co. v. 
Sawyer, 210 N.W. 204. 236 Mich. 
401. 

58. Da.—Ellett v. Morefield, 105 So. 
348. 159 Da. 295. 

53. Miss.—Pioneer Oil & (las Co. v. 
Anderson. 151 So. 161. 163, 168 

Miss. 334, quoting Corpus Juris. 
N.Y.—New York Trust Co. v. Ameri¬ 
can Realty Co, 213 N.Y.S. 569, 575. 
215 App.Div. 416, quoting Corpus 
Juris, and motion granted and 
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they arc liable to account for rents and profits,®^ 
and are not entitled to reimbursement for improper 
expenditures.®® However, a purchaser from them 
without notice of any outstanding equities cannot be 
compelled to account for profits.®® 

b. Resale to Corporation 

An officer or director who It under the duty to 
purchase property for the corporation cannot make an 
Individuai purchase and then reseii to the corporation, 
without becoming iiable for the profits. It Is otherwise 
where there is no such duty resting on the officer or di¬ 
rector; and a purchase and resale to the corporation at 
an Increased price will be upheld If the transaction Is 
open, fair, and honest, and full disclosure is made. A 
purchase by the officer or director with corporate funds, 
and a resale to the corporation, are fraudulent. 

Where a director purchases from a third person 
property which he is under no duty to purchase for 
the company and then openly resells it to the corpo¬ 
ration, the company cannot affirm the sale to it and 
hold the trustee accountable for the profit made by 
him.®*^ On the other hand, where a director or offi¬ 
cer who is under a duty to purchase for the corpo¬ 
ration makes an individual purchase and then re¬ 
sells to the corporation at a higher price, he is ac¬ 


countable to the corporation for the profit so 
made,®® unless all the stockholders have assented to 
the transaction,®® or unless full disclosure is made 
and the contract is open, fair, and honest;®® and it 
is not the duty of a corporation intending to pur¬ 
chase land to examine the public records to deter¬ 
mine whether a director had purchased the land for 
resale to the corporation at a profit, or to suspect 
that the director intended to perpetrate a fraud.®i 
An officer or director may not profit on land pur¬ 
chased in contemplation of a subsequent sale to the 
corporation,®2 and where directors participate in a 
scheme to purchase property with the intention of 
reselling it to the corporation they must resell at 
cost.®® So it has been held that where directors 
purchase personally a lease with the intention to sell 
it to the corporation, or while purporting to act as 
corporate officers, the entire benefit of the transajc- 
tion inures to the benefit of the corporation under 
the rule of secret profits,®^ and that profits arising 
from a sale of land after the directors have assign¬ 
ed their contract of purchase to the corporation, are 
a corporate asset, the withholding of which by the 
directors rendered them liable therefor.®® On the 


questions certified 214 N.Y.S. 891, 
216 App.Div. 755, affirmed 155 N.R 
102, 244 N.Y. 209. 

14a C.J. p 116 note 88. 

64. Miss.—Pioneer Oil & Gas Co. v. 
Anderson. 151 So. 161, 162. 168 
Miss. 334, quoting Corpus Juris. 
N.J.—National Mfrs. Co. v. Bird, 127 
A. 819, 97 NJ.Eq. 242. 

N.Y.—New York Trust Co. v. Ameri¬ 
can Realty Co., 213 N.Y.S. 569, 575, 

215 App DIv. 416. quoting Corpus 
Juris, and motion granted and 
questions certified 214 N.Y.S. 891, 

216 AppDiv. 755, affirmed 155 N.E. 
102, 244 N.Y. 209. 

l^a C J. p 116 note 89. 

Bxtsut of liability 

(1) Where corporation was under 
obligation to redeem securities on or 
before due date, and directors organ¬ 
ized syndicate to purchase securities, 
directors were accountable for profits 
realized by syndicate on corporation's 
redemption of securities nearly four 
years before corporation was obliged 
to redeem greater part of securities. 
—Hauben v. Morris, 291 N.Y.S. 96, 

161 Misc. 174. 

(2) Profits which accrued to syndi¬ 
cate and for which directors were 
accountable include dividends paid 
on securities while they were held 
by syndicate.—Hauben v. Morris, su¬ 
pra. 

(3) But where such directors also 
purchased from same party other 
securities which corporation was 
under no obligation to redeem, they 
were not accountable to corporation 
for profits realised on other aecurl-1 


ties, since directors might properly 
have purchased such securities for 
their own account.—Hauben v. Mor¬ 
ris, supra. 

(4) Entire profits of syndicate or¬ 
ganized by directors for purchase of 
securities which corporation was un¬ 
der obligation to redeem could be 
recovered from directors, notwith¬ 
standing part of profits were re¬ 
ceived by members of syndicate who 
were not directors.—Hauben v. Mor¬ 
ris, supra. 

55. Miss.—Pioneer Oil & Gas Co. v. 

Anderson, 151 So. 161. 163, 168 

Miss. 334, quoting Corpus Juris. 

N.J.—Daily v. Burgess, 22 A. 733, 
48 N.J.Eq. 411. 

N.Y.—New York Trust Co. v. Ameri¬ 
can Realty Co., 213 N.Y.S. 569. 576, 

215 App.Div. 416, quoting Corpus 
Juris, and motion granted and 
questions certified 214 N.Y.S. 891, 

216 App.Div. 756, affirmed 165 N.E. 
102, 244 N.Y. 209. 

56. N.Y.—Averell v. Barber, 6 N. 
Y.S. 265. 

67. Cal.—Highland Park Inv. Co. v. 

List, 151 P. 162, 27 Cal.App. 761. 
14a C.J. p 116 note 93. 

5a Cal.-Kahle v. Stephens, 4 P.2d 
145, 214 Cal. 89. 

Mich.—Bliss Petroleum Co. v. Mc¬ 
Nally, 237 N.W. 63, 55, citing Cor- 
pus Juris. 

14a C.J. p 116 note 94. 

Assent of directors did not vali¬ 
date illegal transaction, nor was it 
important where corporation was al¬ 
most completely dominated by direc¬ 
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tor sued for accounting —Kahlc v. 
Stephens, 4 P.2d 145, 214 Cal. 89. 

69. Mo.—Brooker v. William H. 
Thompson Trust Co., 162 S.W. 187, 
254 Mo 125. 

60. Tex.—Southwestern Portland 
Cement Co. v. Latta & Happer, Civ 
App., 193 SW. 1116, error refused. 

61. Cal.—Highland Park Inv. Co. v. 
List. 184 I*. 48. 42 Cnl.App. 752. 

62. N.Y.—New York Trust Co. v. 

American Realty Co., 165 N.E 102, 
244 N.Y. 209, affirming 218 N.Y.S. 
569, 215 App.Div. 416, motion 

granted and questions certified 214 
N.Y.S. 891, 216 App.Div. 756. 

Tex.—Southwestern Portland Cement 
Co. v. Latta & Happer, CIv.App., 
193 S.W. 1115, error refused. 

Zt is an abuse of trust for a direc¬ 
tor to purchase property which he 
knows corporation will need, and 
then sell it to corporation at ad¬ 
vanced price. 

Ill.—Harmony Way Bridge Co, v. 

Leathers, 187 N.E. 432, 353 HI. 378. 
Pa.—Gilmore v. W. J. Gilmore Drug 
Co., 123 A. 730, 279 Pa. 193. 

63. N.Y.—Hauben v. Morris, 291 N. 
Y.S. 96, 161 Misc. 174. 

64L Mich.—Bliss I'etroleum Co. v. 
McNally, 237 N.W. 68, 264 Mich. 
669. 

tfhe ml# of damages is that the di¬ 
rectors are liable for price paid by 
corporation, less cost to directors.— 
Bliss Petroleum Co. v. McNally, su¬ 
pra. 

65. S.D.—Aaron v. Hewett. 244 N.W. 
880, 60 S.D. 238. 
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other haitfd, an officer may purchase property and 
sell it to the corporation at an increased price, if 
the corporation was advised of the facts, or should 
have been advised thereof by its business manager.^® 
Where a director, to protect the corporation, and 
with its knowledge, purchased property rented to 
and occupied by the corporation, giving the corpo¬ 
ration the privilege of taking it over at cost, the 
director was entitled to a reasonable rental during 
the period prior to the exercise of the privilege.®^ 
Purchase xthth corporate funds. Directors or of¬ 
ficers who purchase property with corporate funds 
cannot assert that such funds were borrowed, or 
that a resale of the property to the corporation was 
not fraudulent.®® An officer who buys property 
with corporate funds will be required to convey the 
property to the corporation and account for the 
profits realized during the time he holds the title.®® 
So, where an officer buys property on his own ac¬ 
count with funds advanced by the corporation, with 
the expectation of selling it to the corporation at 
some future time, and docs sell it to such corpora¬ 
tion at a greatly increased price, equity will decree 
that he holds the property in trust for the corpora¬ 
tion.*^® 

§ 778 . Right to Question Transactions, and 
Estoppel or Acquiescence 

a. Who may question transactions 

b. Ratification, acquiescence, or estoppel 


a. Who May Question Transactions 

Dealings with corporate property can be questioned 
only by persons interested. 

A purchase of corporate property by an officer or 
director cannot be attacked by strangers, but only 
by a person interested in the corporation'll and pos« 
sessing equitable rights neither can persons who 
are not creditors, stockholders, or otherwise inter¬ 
ested in the corporation but who are strangers ques¬ 
tion the manner in which the corporate property 
was disposed of to a director and officer who owns 
all the corporate stock.*^® So the validity of a chat¬ 
tel mortgage of corporate property by an officer to 
himself without the consent of all the stockholders 
can be questioned only by the corporation or its 
stockholders.*^^ The right of creditors to avoid 
sales of property by or to the corporation or its 
officers or directors is discussed infra § 854. 

b. Ratification, Acquiescence, or Estoppel 

The right to question dealings of officers or direc¬ 
tors with the corporate property or funds may be lost 
by ratification or acquiescence, by estoppel, or by laches; 
but there can be no ratification or estoppel In the ab¬ 
sence of knowledge of the facts, nor can there be a 
ratification of acts which could not have been authorized. 

The right to question the dealings of officers or 
directors with the corporation property may be lost 
by ratification or acquiescence,^® and such right to 


60. Mich.—Chicago College of Oste¬ 
opathy V. Littlejohn, 208 N.W. 691, 
234 Mich. 528. 

Oonoealment of interest 
Act of corporation's business man- 
tkger In presenting proposition of pur¬ 
chase of property to trustees of cor¬ 
poration would be act of officer if 
buRinc^ss manugor was to conceal of- 
fleer’a interest In property and he 
made a profft on the sale.—C''hiciif;a 
College of Osteopathy v. Littlejohn, 
supra. 

67- N.y.—Railway Terminal Ware¬ 
house & Storage Co. v. Geary, 20S 
N.Y.S. 417, 211 App.Dlv. 96, af- 
ffrmed 148 N.E. 766, 240 N.Y. 678. 

Conditions 

Corporation's tender or demand of 
performance of its option could not 
be encumbered by condition that al¬ 
leged overpayment of salary should 
be deducted from price.—Railway 
Terminal Warehouse & Storage Co. v. 
Geary, supra. 

68 . Mo.—Ford v. Ford Rooflng Prod¬ 
ucts Co., App.. 286 S.W. 538. 

69. IT.S.—Balch v. Investors' Roy¬ 
alty Co.. D.C.Okl., 7 P.Supp. 420. 

70t Pa.—Gilmore v. W. J. Gilmore 
Drug Co.. 123 A. 730, 273 Pa. 193. 


71. Tex.—Bunn v. Mackln. Clv.App., 
26 S.W.2d 942. error refused. 
Purchase at Judicial sale by officer 

is subject to attack only by corpora¬ 
tion. its officers, or creditors.—Bunn 
v. Mackin, supra. 

72. Ark—Fagan v. Stuttgart Nor¬ 
mal Inst., 120 S.W. 404, 91 Ark. 141 
—Jones V, Arkansas Mechanical, 
etc., Co., 38 Ark. 17. 

73. Kan.—Safford v. Tibbetts, 178 P. 
618, 104 Kan. 224. 

74. N.Y.—Day v. Jade Contracting 
Co.. 181 N.Y.S. 740. 

Subsequent purohaeer of the prop¬ 
erty from unauthorized person can¬ 
not question the validity of a chattel 
mortgage of corporate property with¬ 
out the consent of all the stockhold¬ 
ers.—Day V. Jade Contracting Co., 
supra. 

75. U.S.— WIpg V. Dillingham, Tex.. 
239 F. 64. 152 C.C.A. 104, certiorari 
denied 37 S.Ct. 662, 244 U.S. 664, 61 
KEd. 1373. 

D.C.—Quinn v. Baldwin, 76 F.2d 652. 
64 App.D.C. 133. 

Minn.—Barrett v. Smith, 237 N.W. 
16. 183 Minn. 431. 

Pa.—O'Neill v. Finnesey, 149 A. 103, 
299 Pa. 97. 


Acts ooBstltuting zmtlfloation 

(1) Directors’ failure to object to 
conveyance of corporate property to 
president for long time after knowl¬ 
edge of facts surrounding convey¬ 
ance constitutes ratiffcntion by ucqui- 
CEcencc.—Brooks v. Zorn. Tex.Civ. 
App., 24 S W.2d 743. error dismissed. 

(2) Where corporate funds were 
paid out by directors to stockholder 
w'ith knowledge of facts, and re¬ 
tained by him, he cannot recover 
such amount as being urrongfully 
paid out. either on his own behalf or 
on behalf of corporation, where no 
other party than himself and defend¬ 
ant directors w’^re interested.—Browu 
V. Byrne, Tex.Civ.App.. 76 S.W. 2d 
484. 

(3) Minority stockholders who, 
while members of board of directors, 
sanctioned practice of officer making 
illegal political contributions from 
corporate funds wore not entitled to 
compel restoration of such funds.— 
Barrett v. Smith. 242 N.W. 392, 185 
Minn. 696. 

Aots not ooustltutlug raUfleatlou 

(1) Fraud of directors in organis¬ 
ing corporation for purpose of sale 
to It of land at excessive i>rofit was 
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question the dealings of officers or directors with 
the corporation property may be lost by estoppel,^* 
or by laches.*^^ Where a mortgage was authorized 
by less than a lawful quorum of the board, by rea¬ 
son of a vacancy in the board, but, the vacancy be¬ 
ing filled, the mortgage was ratified by the whole 


board, it was held that it thereby becanie validJ* 
There can be no ratification or estoppel to deny the 
validity of acts of officers or agents in dealing with 
the corporate property or funds, in the absence of 
knowledge of the facts nor can the directors 


not ratified by action of directors by 
turninfiT over one hundred thousand 
dollars of stock to the corporation, 
where the corporation took no formal 
action Indicating: that the stock was 
received in full satisfaction of direc¬ 
tors' obligation, the stockholders not 
being represented at time original 
transaction was carried out.—Dix- 
moor Golf Club v. Evans, 166 N.E. 
785. 325 111. 612. 

(2) News items showing transfer 
of property to director, which direc¬ 
tor sold corporation at profit and 
original consideration, was held not 
to charge stockholders with notice of 
transaction.—Dixmoor Golf Club v. 
Evans, supra. 

(3) 'W’herfe directors of a corpora¬ 
tion executed deed of corporate prop¬ 
erty to a director, which was to be 
recorded only on a named condition, 
and thereafter another corporation 
with the same stockholders was or- | 
ganized and deed made for the same 
and other property to the second cor¬ 
poration, and a resolution adopted by 
the directors specifically ratifying 
such deed, an omnibus resolution 
ratifying all acts and transactions of 
the ofllcers since the first directors’ 
meeting was held not intended to 
ratify the deed to the director, since, 
under Civ.Code 6 1113. the second 
deed carried with it the covenant 
that grantor had not previously con¬ 
veyed the estate therein.—Hotallng 
V. Hotallng, 224 P. 465, 193 Cal. 368, 
56 A.L..R. 734. 

(4) The act of a board of directors 
who have conspired to defraud the 
corporation by bartering away its 
assets for their private gain, in as¬ 
suming to accept on behalf of the 
corporation an equivalent for such 
assets is not a ratification, this not 
concluding the stockholders or their 
representative from showing that no 
equivalent was actually received.— 
Guild V. Parker. 43 K.J.Law 430. 
Bslease 

Under Debtor & Cr.L. SS 230-233. 
settlements made by corporation 
with two officers and directors for 
fraudulent transfers of property to 
corporation at excessive values and 
for declaration of dividends out of 
capital in violation of Stock Corp.L. 

5 68. did not operate as a complete 
release as to president and director 
involved therein, where said agree¬ 
ments contained reservations of cor¬ 
poration's rights against other offi¬ 
cers and directors, president being 
entitled only to credit on account for 
amounts received by corporation and 


to be received from others.—Union 
Discount Co.. Inc., v. MacRobert, 234 
N.Y.S. 629. 134 Misc. 107. 

7®. Ariz.—Phoenix Title & Trust Co. 

V. Alamos Land. & Irrigation Co., 

211 P. 570. 24 Ariz. 499, modified on 

another ground 213 P. 674. 25 Ariz. 

103. 

14a C.J. p 114 note 54 [a]. 

Acts ooastltntiag estoppel 

Where a corporation entered Into 
a contract with the president and 
the secretary of the corporation for 
the conveyance by such officers of 
land to the corporation in considera¬ 
tion for certain bonds and providing 
for the deposit of the bonds w'ith a 
trust company for a certain period 
to enable the corporation to issue 
new bonds for which such existing 
bonds were to bo exchanged, and 
such new bonds were not issued dur¬ 
ing such period because of refusal of 
such officers to attach their signa¬ 
tures thereto, the officers, in an ac¬ 
tion to foreclose deed of trust se¬ 
curing the payment of old bonds, 
were estopped from claiming that 
the corporation had forfeited its 
right to exchange the old for the 
new bonds by failure to issue the 
new bonds within such period.— 
Phoenix Title & Trust Co. v. Alamos 
Land & Irrigation Co., supra. 

Aots not ooastltiitlag estoppel 

(1) Where corporate director to 
whom a deed was authorized at joint 
meeting of stockholders and direc¬ 
tors, without sufficient quorum of di¬ 
rectors, agreed to record it only on 
a contingency, and knew the other 
directors present understood that 
without recording it would not be 
effective, they were not estopped by 
reason of their presence at such 
meeting from suing as stockholders 
to set aside the deed, and execution 
of the deed by officers was not rati¬ 
fied by resolution thereafter adopted 
by the directors ratifying all acts 
and transactions of the officers.—Tlo- 
taling V. Hotallng, 224 P. 456. 193 
Cal. 368, 56 A.L.R. 734. 

(2) A minority stockholder of a 
corporation, who was also a director, 
was not €>stopped to claim personal 
liability on the part of another direc¬ 
tor, who was the president, manager, 
and treasurer of the company, for 
loss of money embezzled by a book¬ 
keeper. where he had no knowledge 
of bookkeeping and wad superinten¬ 
dent of the plant at some distance 
from the office.—Boulicault v. Oriel 
Glass Co., 223 S.W. 423, 283 Mo. 237. 
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(3) Minority stockholder of sol¬ 
vent but unprofitable family corpora¬ 
tion, whose stockholders had unani¬ 
mously voted for a liquidation of its 
assets, was not estopped, on the 
ground of her having been represent¬ 
ed by her husband, who on one occa¬ 
sion had voted her stock, and on the 
ground of his consent, to attack a 
sale of the assets to the only per¬ 
sons who were bidders therefor, 
namely, the stockholder director who 
was the president of the corporation 
and a third person who was not a 
stockholder—Long v. Wilson Stove 
& Manufacturing Co., 277 Ill.App, 57, 
transferred 188 N.E. 411, 354 Ill. 465. 

(4) Stockholder who attended in¬ 
valid special meeting at which 
amendment of contract for transfer 
of corporation's property to another 
was approved and who attended sub¬ 
sequent meeting at which minutes of 
prior meeting were appro ed. was 
not estopped from attacking an 
award for services in favor of trus¬ 
tee to whom the same properly was 
purportedly subsequently transferred 
by corporation, nor from iittacking 
subsequent assignment of proceeds 
from oil leases for payment of the 
award, irrespective of whether he 
would have been estopped to attack 
the original attempted disposition of 
property by the corporation—Hanra- 
han V. Andersen, Mont., 90 P.2d 494 

77. DC—Quinn v. Baldwin, 76 F.2d 
652, 64 App D.C 133. 

Delay held not unreasonable 
‘ Where director of corporation, 
which was in finan<'ial difficulties, ac- 
qdired timber land belonging to it, 
advancing sums of money to dis¬ 
charge corporate debts, delay of 
about twenty months in attacking 
sale is not such delay as will pre¬ 
vent corporation from avoiding it.— 
Wing V. Dillingham. Tex., 239 F. 54, 
162 C.C.A. 104, certiorari denied 37 S. 
Ct. 652, 244 US. 654, 61 L.Ed. 1373. 

78. Cal —Porter v. Las.sen County 
Land, etc., Co.. 59 P. 563, 127 Cal 
261. 

79. N.Y.—Union Discount Co. v. 

MacRobert, 234 N.Y.S. 529. 134 

Misc. 107. 

Wis.—Mlley v. Heaney, 169 N.W. 64, 
168 Wis. 68. 

Advancements to stockholders 

A custom prevailing for about 
eight years of allowing stockholders 
to obtain advances on open account, 
such advances being treated as in 
lieu of dividends, cannot be con- 
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ratify any act which they could not originally have 
authorized.*® A corporation is not precluded from 
recovering from its manager illegal expenditures 
made by him and entered in the corporate books, 
because of its failure to examine the books.*^ So 
a stockholder has the right to rely on the officers 
and directors to conduct the business properly, and 
is not estopped to assert the liability of the officers 
for embezzlement by an employee, because he fails 
to have the books examined.** An action by a cor¬ 
poration against its directors for a loss caused by 
their negligence in allowing the manager to embez¬ 
zle money may be maintained, notwithstanding the 
directors, in behalf of the corporation, accepted a 
part of the money lost in settlement of the default.** 
Where directors purchased property with corporate 
funds and resold it to the corporation, the corpora¬ 
tion was not estopped to assert fraud because it re¬ 


tained and used the property.*^ Where an officer's 
unauthorized appropriations of corporate funds to 
his own use were simple embezzlements, they could 
not be given a contractual character on any theory 
of ratification, express or implied,*® and charging 
the amount of such embezzlements on the corpo¬ 
rate books as items of indebtedness was not a waiv¬ 
er of their tortious status;*® nor could a waiver 
be predicated on complainant’s allegation in a bill 
to enforce its lien on its stock held by the officer 
that the officer was indebted to complainant.*^ An 
attempted ratification, by resolution or otherwise, of 
a sale of property of an insolvent corporation to an¬ 
other corporation is ineffectual where two of the 
four directors of the selling corporation, present 
and acting, are likewise directors of the purchasing 
corporation.** 


4. Corporate Books and Records 


§ 779. In General 

It is the duty of the directors or managing officers to 
keep accurate books of account and records. 

It is the duty of the directors, trustees, or man¬ 


aging officers of a corporation, under the statutes 
of some states, to keep accurate books of account 
and records,*® at the principal office or place of 
business.®® Where owners of all but two shares of 
stock transacted the corporate business and kept the 


strued as an acquiescence of stock¬ 
holders, who did not have actual 
knowledge of advancements made 
upon the credit of a stockholder.— 
Ml ley V. Heaney, supra. 

Indorsement of note in namn of cor¬ 
poration 

A coiporulion which had no knowl¬ 
edge, until the presentment of a note 
for payment, of the unauthorized act 
of its agent In Indorsing the note in 
its name, could not he held to have 
ratified the agent's act in making the 
Indorsement.—Wickersham Hanking 
Co. V NMcholas, 82 P. 1124, 2 Cal.App. 
18 

rrandnlent transfers to corporation 

Stockholders* resolutions approv¬ 
ing all acts of officers and directors 
did not absolve latter of liability to 
corporation for fraudulent transfers 
to corporation of overvalued securi¬ 
ties, where the stockholders had no 
notice of the acts of such officers and 
directors.—Union Discount Co. v. 
MacKobert. 234 N.Y S. 629, 134 Misc, 
107. 

80. Del.—Loft, Inc. v Outh. Ch., 2 
A.2d 225, sustained Uulh v. Loft, 
Inc., Sup.. 6 A.2d 503. 

Mich.—l..uyckx v. R. L Aylward Coal 
Co.. 269 N.W. 186, 270 Mich. 468. 

Pa.—Bailey v. Jacobs, 189 A. 320, 
825 Pa. 187. 

Use of corporate resonroes for per- 
sonal benefit 

(1) The alleged authorization, if 
any, given by complainant’s directors 


for use of complainant’s resources in 
establi.shing business similar to com¬ 
plainant’s business to be carried on 
by defendant <-orporation which was 
largely owned and controlled 1>> c(>m- 
plainant’s president, was W'rongful, 
and could not be validated by direc¬ 
tors* own ratification.—Loft, Inc , v 
Until. Del Ch , 2 A.2d 225, sustained 
Guth V. Loft, Inc. Sup, 5 A 2d 603 

(2) Directors who, either through 
friendship for president or for fear 
of his displeasure, or any other rea¬ 
son, authorize him to use corporate 
resources for promotion of his per¬ 
sonal projects, are participants in a 
fraud which they may neither au¬ 
thorize nor ratify.—Loft, Inc., v 
Ciulh, supra. 

Vaanthorised withdrawal of funds 

Attempted ratification by corpora¬ 
tion’s board of directors of unauthor¬ 
ized withdrawals of funds by presi¬ 
dent and director of corporation was 
ineffective to relieve president of 
liability for profits realized from 
stock purchased with such funds, in 
absence of consent by all stockhold¬ 
ers.—Bailey V Jacobs. 189 A. 320, 325 
Pa. 187. 

ITnanthorlscd sales of corporate prop- 
ertj 

Corporation was not estopped to 
deny validity of unauthorized sales 
of its petroleum products at filling 
station by Us agent in sole charge 
thereof in exchange for his personal 
obligations to buyer, although there 
was nothing to put latter on notice 
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that merchandise was property of 
corporation.—Duncan v. Ponton, Tex. 
Civ.App. 102 S \V.2d 517. 

ZUagal sxpeadltares 

Expenditure of corporate funds for 
whisky during prohibition ora by 
manager of coni company In promot¬ 
ing sales of coal were illegal and 
could not be ratified by board of di¬ 
rectors so as to preclude action by 
stockholders to compel act nuiiting 
of moneys spent.—Luyckx v. R !.•. 
Aylward Coal Co.. 259 N W 135, 270 
Mich. 468. 

81. Ark —Ornrk-Badger Co. v Rob¬ 
erts, 287 SW. 401, 171 Ark. 1105. 

82. Mo—Boulicaiilt v. Oriel Glass 
Co., 223 SW 4J3. 283 Mo. 237. 

83. X C.—Besselieu v. Brown, 97 S. 
E 743, 177 NC 65. 2 A.L.R. 862. 

84. Mo.—Ford v. Ford Hoofing Prod¬ 
ucts Co., App., 285 S.W. 538. 

85. Ala —People’s Bank v. Mobile 
Towing & Wrecking Co., 99 So. 87, 
210 Ala. 678. 

86 . Ala.—People’s Bank v. Mobile 
Towing & Wrecking Co., supra. 

87. Ala.—People’s Bank v. Mobile 
Towing & Wrecking Co , supra. 

88. Neb.—German Nat. Bunk v. 
Hastings First Nat. Bank. 75 N W. 
531, 55 Neb. 86. 

89. I^.S.—Backus v. Finkclstein, D. 
C.Mlnn., 23 F 2d 357. 

90. Ill.—Stone v. Kellogg, 62 Ill. 
I App. 444, affirmed 46 N.E. 222, 165 
I HI. 192. 56 Am S.R. 240. 
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books in an informal and unmefthodical way, a per¬ 
son inheriting some of the stock of one of the own¬ 
ers could not complain of the manner in which the 
books were kept or the business was transacted.^^ 
A former secretary-manager has no right to with¬ 
hold the books and records.®^ The directors may 
adopt and procure a new seal and stock book to 
make transfers of stock, where a former officer 
withholds the original seal and stock book so as to 
prevent the transfers.®® 

§ 780. Inspection 

Directors have an unqualified right to Inspect the 
corporate books, records, and documents. 

Each director has the right to inspect the books, 
records, and documents of the corporation,®^ ir¬ 
respective of his motive.®® Such right has been 
held absolute and unqualified,®® and the other di¬ 
rectors cannot lawfully exclude him from exercis¬ 
ing it.®*^ All that he need show to entitle him to an 


inspection is that he is a director of the company, 
that he has demanded permission to examine and 
that his demand has been refused.®® His right is 
not affected by the fact that he has not faithfully 
discharged his duties as a director,®® that he is a 
mere dummy,i that he represents interests hostile 
to the corporation,® or that an inspection may dis¬ 
close a right of action against the corporation or its 
agents.® In exercising the right, he may properly 
avail himself of the aid and assistance of an agent, 
attorney, or accountant,^ but he is without authority 
to wholly delegate his official right and duty of in¬ 
spection to professional accountant.® The right of 
the public to have access to the corporate books and 
records i$ discussed infra § 988. The right of 
stockholders to inspect the books and records is 
discussed supra §§ 501-510, and infra § 1820. Man¬ 
damus to enforce the right of inspection is treated 
in the C.J.S. title Mandamus § 223, also 38 C.J. p 
794 note 97-p 797 note 39. 


S. Dealings with Corporation Generally 


§ 781. In General 

The rule obtaining In moat. Jurladictlona la that a 
contract between a corporation and an officer or director 
la valid If the officer or director acta in good faith and 
there la no fraud or unfairneaa, but that auch cdhtracta 
will be cloaely acrutlnized in equity. Ordinarily, the 
preaident of a corporation cannot recover for mlarepre- 
aentationa aa to the company*a aaaeta. 


A director, officer, or agent may not deal or con¬ 
tract on behalf of the corporation with himself as 
an individual;® that is, he may not deal with him¬ 
self and for the corporation at the same time, and 
a contract or transaction between him and the cor¬ 
poration is invalid when it runs counter to the trust 


91. Colo.—Allen v. Plemlne, 48 P. 
2d 810. 97 Colo. 204. 

93. Ala.—Rayburn v, Guntersvllle 
Realty Co., 154 So. 812, 228 Ala. 
662. 93 A.L..R. 1055. 

98. N.Y.—Scocorro Mountain Min. 
Co. V. Preston, 40 N.Y.S. 1040, 17 
Mlsc. 220. 

94. N.Y.—Wllkins v. M. Ascher Silk 
Corporation, 201 N.Y.S. 739, 207 
App.DIv. 168, affirmed People ex 
rel. Wilkins v. M. Ascher Silk Cor¬ 
poration, 143 N.E. 748, 237 N.Y. 
574, and rearfrument denied 143 N. 
E. 770, 237 N.Y. 630. 

Wash.—State v. Frederickson. 233 P. 

291, 133 Wash. 28. 

14a C.J. p 117 notes 8, 10. 

95. N.Y.—^Wilkins v. M. Ascher 
Silk Corporation, 201 N.Y.S. 739, 

207 App.Div. 168, affirmed People 
ex rel. Wilkins v. M. Ascher Silk 
Corporation, 143 N.E. 748, 237 N.Y. 
674, and reargument denied 143 N. 
E. 770, 237 N.Y. 630. 

98 . N.Y.—People ex rel. Bellman v. 
Standard Match Co.. 202 N.Y.S. 840, 

208 App.Div. 4. 

97 . Pa.—Machen v. Machen, etc.. 
Electrical Mfff. Co., 85 A. 100, 237 
Pa. 212, 42 L.R.A.,N.S., 1079, Ann. 
Ca8.1914B 420. 

14a C.J. P 117 note 11. 


98. N.Y.—People v. Central Pish 
Co., 101 N.Y.S. 1108, 117 AppDlv. 
77. 

Pa.—Machen v. Machen, etc.. Elec¬ 
trical Mfflr. Co., 85 A. 100, 237 Pa. 
212, 42 L.R.A..N.S., 1079, Ann.Cas. 
1914B 420. 

99. Pa.—Machen v. Machen, etc.. 
Electrical Mfg. Co., supra. 

1. N.Y.—People v. Bonwit. 125 N.Y. 
S. 958. 69 Misc. 70. 

2. N.Y.—Wilkins v. M. Ascher Silk 
Corporation, 201 N.Y.S. 739, 207 
App.Div. 168. affirmed People ex 
rel. Wilkins v. M. Ascher Silk Cor¬ 
poration. 148 N.E. 748. 237 N.Y. 
574, and reargument denied 143 N. 
E. 770, 237 N.Y. 630—People v. 
Central Fish Co., 101 N.Y.S. 1108, 
117 App.Div. 77. 

The contrary, however, has been 
held in a case where the director was 
not attempting to enforce his right 
of inspection but the question was 
whether the secretary was guilty 
of an assault in retaking by force 
a letter file which the director had 
taken possession of and was examin¬ 
ing.—Heminway v. Hemlnway, 19 A. 
766, 58 Conn. 443. 

3 . W.Va.—State v. Ice. 84 S.E. 181, 
76 W.Va. 476, D.R.A.1916D 288. 
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4 . N.Y.—People v. Borgstede, 155 N. 
Y.S. 322, 169 App.Div. 421. 

W.Va.—State v. Ice, 84 SE 181, 75 
W.Va. 476, L.R.A.1916D 288. 

5. N.Y.—People v. Borgstede, 156 N. 
Y.S. 322, 169 App.DIv. 421. 

6. Kan.—Sinclair Refining Co. t. 
Dong, 32 P.2i1 464. 475. 139 Kan. 
632, quoting Corpns Juris. 

Ky.—P. T. Ounther Grocery Co. v. 

Hazel, 201 S.W. 336, 179 Ky. 775. 
Wls.—Federal Mortg. Co. v. Simes. 

246 N.W. 169, 210 Wls. 139. 

14a C.J. p 117 note 21. 

Contraot of omploymoiit 

A director cannot act as a member 
of board of directors in determining 
whether contract of employment 
shall be made with him, or shall 
thereafter be abrogated.—Kahn v. 
Colonial Fuel Corporation, 198 N.Y. 
S. 596. 

Bulo laappUoablo where officer or 
agent of corporation with his own 
money purchased in good faith and 
without fraudulent design judgment 
or decree against corporation and 
four of its promoting stockholders, 
and took assignment thereof to him¬ 
self to protect himself and company. 
—O’Keefe v. Eclipse Pocahontas Coal 
Co., 116 aSL 679, 92 W.Va, 519. 
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relationship,7 or is made without full knowledge 
on the part of the corporation.^ The principle can¬ 
not be applied, however, so as to prevent the legiti¬ 
mate exercise of the authority conferred on the di¬ 
rectors to determine the policies and manage the 
business of the corporation.^ 

There is considerable divergence of views regard¬ 
ing the validity of a contract between a corpora¬ 
tion and a director.^® The validity of such a con¬ 
tract, and whether it is even avoidable, often de¬ 
pends very much on its nature and terms, the cir¬ 
cumstances under which it was made, and also on 
who acted for the corporation in the making.!^ 
Some of the courts take the broad and unqualified 
view that a director cannot be allowed to make and 
take contracts with the company of which he is a 
director.!* Another view is that a contract be¬ 
tween a corporation and its officers is not void per 
se, but is voidable at the option of the corporation 
or its representative, provided the option is exer¬ 
cised within a reasonable time, under all the circum¬ 


stances of the case.!* Except for the power of 
ratification which this rule reserves to the stock¬ 
holders, as stated infra § 783, it is essentially the 
same as the rule which holds such contracts abso¬ 
lutely void, for under it as against the will of the 
corporation, exercised within a reasonable time, 
such engagements are given no contractual force, 
however, open, fair, and honest they may be.!^ In 
accordance with the rule hereinbefore laid down, 
supra § 749, a director is disqualified from being 
counted as part of the quorum or from voting as a 
member of the board in authorizing a contract with 
himself, and a director’s agreement with a corpo¬ 
ration, execution of which could not be authorized 
without his vote, is voidable at the option of the 
corporation, regardless of its fairness or good 
faith.!* 

The rule obtaining in a majority of the jurisdic¬ 
tions is that a contract or transaction between the 
corporation and a director is not void per sc where 
the director acts in good faith and no undue advan¬ 
tage is taken of the fiduciary relationship,!* and the 


7. Mo.—Frankford Exchange Bank 
V. Mt'Cune, App., 72 S.W.2d 155. 
Bireotor mast plaee intaraat of 

eorporatioa first, in opposition to all 
others, and when he attempts to 
make contract with corporation In 
his Individual capacity, whereby he 
may secure pecuniary profit, his in¬ 
terests n.s director and contractor are 
so opposed that any such contract 
may be attacked as voidable.—Karns 
V Industrial CVimmIssIon of Arizona, 
Arlz., 73 r2d 104. 

Za oonsidsrlnflr xnaintonanoe of in- 
ooBslstont positions by corporate of¬ 
ficers. law does not inquire whether 
transaction was fair, nor consider 
abstract Justice, but stops inquiry 
when intonslstenoy is disclosed and 
sets aside or refuses to countenance 
transaction when it is product of du¬ 
al undertaking. 

Mo.—Frankford Exchange Bank v. 

McCune, App. 72 S.W.2d 166. 

Wis.—Federal Mortg. Co. v. Simes. 
245 N.W. 169. 210 Wis. 139. 

8 . Va.—A. I. M. Percolating Corpo¬ 
ration V. Ferrodine Chemical Cor¬ 
poration. 124 S.E. 442, 139 Va. 866. 

9. IT.S.—Bucksport, & E. U. R. Co. 
V. Edinburgh & San Francisco Red¬ 
wood Co.. Cal., 68 F. 972, 16 C.C.A. 
74. 

10. Ind.—Wainwright v. P. H., etc., 
Roots Co., 97 N.E. 8, 176 Ind. 682. 

Kan.—Sinclair Refining Co. v. Long, 
32 P.2d 464. 475. 139 Kan. 632, 

quoting Ooirpns Juris. 

11. Kan.—Sinclair Refining Co. v. 
Long, supra. 

N.y.—Hlne v. Lausterer. 238 N.Y.B. 
276, 185 Misc. 897, modified on oth¬ 


er grounds 239 NTS. 386, 135 
Misc. 655, modified 'on other 
grounds 248 N.T.S. 806, 232 App 
Div. 719. affirmed 178 N.E. 778, 257 
N.Y. 523. 

Wash.—Central Bldg. Co. v. Keystone 
Shares Corporation, 56 P.2d 697, 
185 Wash. 645. 

14a C.J. p 118 note 26. 

12. Fla.—Orlando Orange Groves Co. 
V. Hale, 144 So. 674, 677, 107 Fla. 
304, quoting Corpus Juris. 

Kan.—Sinclair Refining Co. v Long, 
32 P.2d 464, 475, 139 Kan. 632. quot¬ 
ing Corpus Juris. 

Wis. —Hayw-ood v. Lincoln Lumber 
Co., 26 N.W. 184. 64 Wis 639. 
ITowever, the fact that managing 
officer of corporation was personally 
a party to contract made before its 
organization does not preclude him 
from transferring such contract to 
corporation, and ratifying it in its 
behalf after organization —Pratt v. 
Oshkosh Match Co., 62 N.W. 84, 89 
Wis. 406. 

13. Fla.—Orlando Orange Groves Co. 
v. Hale, 144 So. 674, 677, 107 Fla. 
304, quoting Corpus Juris. 

Kan.—Sinclair Refining Co. v. Long, 
32 P.2d 464, 475. 139 Kan. 632, 
quoting Corpus Juris. 

N.J.—Cuthbert v. McNeill, 142 A. 819, 
103 N.J.Eq. 199. 

N.Y.—Union Discount Co. v. MacRob- 
ert, 234 N.Y.S. 529, 134 Misc. 107. 
Okl.—Cassidy v. Hornor, 208 P. 776, 
86 Okl. 220. 

14a C.J. p 118 note 28. 

Zn sarlisr WsW Tork oasM 

(1) The transaction was held whol¬ 
ly void where contracting directors 
constituted majority of board.—Cole¬ 


man V. Second Ave. R. Co., 38 N.Y. 
201 . 

(2) So, transaction was held void 
where contracting director was nec¬ 
essary to quorum.—Butts v. Wood, 37 
N.Y. 317. 

14. Fla.—Orlando Orange Groves Co. 
v. Hale, 144 So. 674, 677, 107 Fla. 
304, quoting Corpus Juris. 

14a C.J. p 118 note 30. 

Analogous to transactions between 
trustee and cestui que trust 
Transaction between corporation 
officer and corporation Is similar to 
one between trustee and cestui que 
trust, at whose election trustee’s 
transactions with himself respect¬ 
ing trust estate are voidable, without 
giving reason or alleging fraud, ad¬ 
vantage, or inadequacy of price, but 
not trustee’s transactions directly 
with cestui que trust, latter transac¬ 
tions being only prima facie pre¬ 
sumed invalid.—Deford v. Ballentine 
Realty Corporation, 180 S E. 164. 164 
Va. 436. 

15. Conn.—Massoth v. Central Bus 
Corporation, 131 A. 236, 104 Conn. 
683. 

Va.—-Marcuse v. Broad-Grace Arcade 
Corporation, 180 SB 327. 164 Va. 
653, 101 A.L.R. 217. 

16. U.S.—Rinn v. Asbestos Mfg. Go.. 
C.CA.Ind., 101 F.2d 344—In re 
Country Club Bldg. Corporation. C. 
C.A.I11.. 91 F.2d 713, certiorari de¬ 
nied Murphy v. Bloom, 68 S.Ct. 284, 
302 U.S. 757, 82 L.Ed. 585—Rhea 
v. Newton, C.C.A.Mo.. 262 F. 346. 
certiorari denied 'Newton v. Rhea, 
41 S.Ct. 14. 264 U.S. 643, 66 L.Ed. 
464. 
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corporation is represented by a quorum of disinter- agents authorized to contract for it,^*^ nor is it void- 
ested directors or other independent officers or able except for unfairness or fraud,for which it 


Ark.—Cook v. Malvern Brick & Tile 
Co., 109 S.W.2d 461, 465, 194 Ark. 
769, quoting: Corpus Juris —Oil 
Fields Corporation v Pless, 53 S.W. 
2d 444, 446, 186 Ark. 241. quoting; 
Corpus Juris —Harris v. United 
Service Co., 32 S.W.2d 618, 183 Ark. I 
779—Oliver v. Henry Quellmalz 
Lumber & Mfff. Co., 282 S.W. 356, j 
170 Ark. 3 029. 

Cal.—Angelas Securities Corporation 
V. Ball, 67 P.2d 158, 20 Cal.App.2d j 
436--Stack v. Welder. 31 r.2d 426,^ 
137 Cal.App. 647—Kleinsasser v. 
McNamara, 18 P.2d 423, 129 Cal. 
App. 49—Todd V. Temple Hospital 
A.ss’n, 273 P. 595.' 96 Cal.App. 42. 
Conn.—Jordan v. Jordan Co., 109 A. 

181, 619, 94 Conn. 384. 

Fla.—Orlando Oranjye Groves Co. v. 
Hale. 144 So 674, 677, 107 Fla. 304. 
quoting Corpus Juris. 

Ill.—Bunker Hill Country Club v. Me-* 
Elhatton, 282 Ill.App. 221, 229, cit¬ 
ing Corpus Juris. 

Ind.—Schommel v. Hill, 169 N.E. 678, 
91 Ind.App. 373. 

Kan.—Sinclair Refining Co. v. Long. 

32 P.2d 464. 139 Kan. 632 
Mich.—Veeser v. Robinson Hotel Co., 
266 N.W. 64. 55, 275 Mioh. 133, cit¬ 
ing Corpus Juris —Patrons’ Mut. 
Fire Ins. Co. of Michigan v. Hold¬ 
en, 222 N.W. 754, 756, 246 Mich. 
493, quoting Corpus Juris. 

Minn.—Marin v. Calmenson. 197 N.W. 

262, 158 Minn. 282. 

Ncv.—Hough V. Reserve Gold Min. 
Co.. 36 P.2d 742, 745. 65 Nev. 375, 
citing Corpus Juris. 

N.J.—Heidler v. Werner & Co., 124 
A. 49, 95 N.J.Kq. 374, affirmed 128 
A. 237. 97 N.J.Eq. 505. 

N.Y.—Hine v Laustcrer, 238 N.Y..S, 
276, 135 Misc. 397, modified 239 N. 
Y.S. 386, 135 Mise. 655, modiflod 
248 N.Y.S. 806. 232 App.Div. 719, 
affirmed 178 N.E. 778, 267 N.Y. 
523. 

Tex.—Zorn v. Brooks. Com.App., 83 
S.W.2d 949, 951, citing Corpus Ju- 
ris —^Wolfe V. State Inv. Co., Civ. 
App., 95 S.W.2d 511, error dismiss¬ 
ed—Williams & Miller Gin Co. v. 
Knutson, Clv.App., 63 S W 2d 676. 
W.Va.—-Gall v. Cowell, 190 S.E. 130, 
118 WVa. 263. 

Wis.—Federal Mortg. Co. v. Simes, 
245 N.W. 169, 210 Wis. 139. 

Wyo.—Claus v. Farmers & Stock- 
growers State Bank, 63 P.2d 781, 51 
Wyo. 46. 

14a C.J. p 118 note 31. 

Dirsetor who acts in good faith and 

for corporation's benefit may deal 
with corporation with practically 
name freedom as third person.—In re 
Country Club Bldg. Corporation, C.C. 
A.I11., 91 F.2d 713, certiorari denied 
Murphy v. Bloom, 68 S.Ct. 284, 30: 

U.S. 757, 82 L.Ed. 585. 


Zf dirsetor has hssu fair and has 

I secured no advantage to detriment of 
corporation, his contract with the 
corporation will be upheld.—Nichol- 
I son V. Klngery, 261 P. 122, 37 Wyo. 
299. 

Zu ahseuce of statute prohibiting 
directors of corporation from voting 
on or executing contracts In which 
they are personally interested, such 
contracts are not void unless they 
constitute breach of faith reposed in 
directors by stockholders.—Kirn v. 
The Kraus Plumbing & Heating Co.. 
12 Ohio App. 55. 

Contract for ssrvlcss of director 
A director may make a valid con¬ 
tract to perform services for the cor¬ 
poration. and this contract may be 
made with the general manager if 
he is authorized to hire and dis¬ 
charge employees.—Oil Fields Corpo¬ 
ration V. Hess, 63 S.W.2d 444, 186 
Ark 241. 

17. Ark—Cook v. Malvern Brick & 
Tile Co.. 109 RW?d 451, 455. 194 
Ark 759, quoting Corpus Juris— 
Oil Fields Corporation v. Hess, 53 
SW.2d 444, 446. 186 Ark. 241, quot¬ 
ing Corpus Juris. 

Fla.—Orlando Orange Groves Co v 
Halo. 144 So 674. 677. 107 Fla 304, 
quoting Comus Juris. 

Ill.—Bunker Hill Country Club v. Mc- 
Elhatton, 282 Ill.App. 221, 229, cit¬ 
ing Corpus Juris. 

Ml eh—Veeser v. Robinson Hotel Co., 
266 NW. 54, 55. 275 Mich 133. cit¬ 
ing Corpus Juris —Patrons’ Mut. 
Fire Tns Co. of Michigan v. Hold¬ 
en. 222 N W. 754. 756, 245 Mich. 
493. quoting Corpus Juris. 

Mo—Frankford Exchnnge Bsnk v. 

McCune, App. 72 S.W 2d 155. 

Nev—Hough v Reserve Gold Min. 

Co., 35 P.2d 742, 55 Ncv. 375. 

Tex.—^^VlllInms & Miller Gin Co. v. 
Knutson. Civ.App., 63 SW.2d 576— 
McLendon Hardware Co v Black, 
Civ App, 264 SW. 1011, 1014, quot¬ 
ing Corpus Juris. 

W.VO—Nicholson v. Kingery, 261 P. 

122, 37 W,vo. 299. 

14a C.J. p 118 note 31. 

18. U S —Stuart v. Larson, C C.A.N 
D., 298 V. 223. 

Ark.—Cook v. Malvern Brick & Tile 
Co.. 109 S.W.2d 451. 466, 194 Ark 
769, quoting Corpus Juris —Oil 
Fields Corporation v. Hess, 53 S.W. 
2d 444, 446, 186 Ark. 241. quoting 
Corpus Juris —Harris v. United 
Service Co., 32 S.W.2d 618, 182 Ark. 
779. 

Cal.—Angelus Securities Corporation 

V. Ball, 67 P.2d 158, 20 Cal.App.2d 
436—Stack v. Welder. 31 P.2d 426, 
137 Cal.App. 647—Todd v. Temple 
Hospital Ass’n, 273 P. 696. 96 Cal 
App. 42. I 


Colo.—Laybourn v. Wrape, 211 P. 367. 
72 Colo. 339. 

Conn.—Jordan v. Jordan Co., 109 A. 

181, 519, 94 Conn. 384. 

Fla.—Orlando Orange Groves Co. v. 
Hale. 144 So. 674. 677. 107 Fla. 304, 
quoting Corpus Juris. 

Ind.-—Schemmel v. Hill. 169 N.E. 678, 
91 Ind.App. 373. 

Ky.—Reinhardt v. Owensboro Planing 
Mill Co.. 215 S.W. 623. 185 Ky. 600. 
Mich.—Patrons’ Mut. Fire Ins. Co. of 
Michigan v. Holden, 222 N.W. 764, 
756, 245 Mich. 493, quoting Corpus 
Juris. 

Nev.—Hough v. Reserve Gold Mining 
Co., 35 P.2d 742, 745, 55 Nov. 376, 
quoting Corpus Juris. 

N.Y.—City Bank Farmers* Trust Co. 

V. Hewitt Realty Co.. 177 N K 309, 
257 N.Y. 62. 76 A.L R. 881, affirm¬ 
ing 245 N.Y.S. 782, 231- App.Div. 
702—Norwogian-American Securi¬ 
ties Corporation v Schenstroni, 207 
N.Y.S. 163, 124 Misc. 235. 

N.D.—Smith V. Kornkven, 256 N.W. 
210, 64 N.D. 789. 

S.D.—Troy Min. Co. v. White, 74 N. 

W. 2.36, 10 SD. 475, 42 L R.A. 649. 
Tex.—Zorn v Brooks, 83 S W 2d 949, 

951. 125 Tex. 614, citing Corpus Ju¬ 
ris, and affirming Brooks v Zorn, 
Civ.App, 63 S.W.2d 99—Wolfe v. 
State Inv. Co., Civ.App, 96 S \V 2d 
511, error dismissed—McLendon 
Hardware Co. v. Black, Civ App., 
264 SW. 1011, 1014. quoting Cor¬ 
pus Juris. 

Wyo—Nicholson v. Kingery, 261 P. 

122, 37 Wyo. 299. 

14a C.J. p 119 note 32. 

Oood faith required on part of di¬ 
rector.—Kahlc V. Stephens, 4 P.2d 
145, 214 Cal. 89. 

Contract of person controlling cor¬ 
poration with such corporation, will 
he upheld only where considi ration 
was adequate and terms of contract 
were fair to corporation.—Heim v. 
Jobes, C.C.A.Kan.. 14 F.2d 28. 

Uncousoiouable contracts 

(1) Transfictlon by which director 
unconscionably gains advantage over 
corporation cannot be upheld.—Stan¬ 
ton V. Occidental Life Ins. Co., 261 
l\ 620. 81 M'ont. 44. 

(2) Contract authorized by corpo¬ 
ration directors to pay to president 
three per eent of gross sales for five 
years for use of patents possessed by 
him relating to universal Joints man¬ 
ufactured by corporation, was un¬ 
conscionable where patents were held 
by president as trustee for corpora¬ 
tion.—Nahikian v.' Mattingly, 261 N. 
W. 421. 265 Mich. 128. 

Advsrss intsrsst of dirsetor In 

transaction disqualifies him.—Metro¬ 
politan Casualty Ins. Co. v. First 
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will be closely scrutinized in equity,especially if As in the case of directors, any other corporate 
the director is in sole charge and the contract is for officer may deal with the corporation if his acts are 

his benefit.20 There must be full disclosure of the open and fair and known to the directors and stock- 

facts ,21 and to be binding the transaction must, gen- holders,®^ and the corporation is represented by oth- 

erally, be beneficial to the corporation ,22 or at least cr competent and authorized officers or agents 

must not be detrimental to it.23 The directors can- but all dealings between an officer of a corporation 

not, without the sanction of the stockholders, con- and the board of directors must be scrutinized care- 

tract with the corporation for their own bcncfit.24 fully,27 and, to bind the stockholders, must bear 


State Bank. Tex.Civ.Api>.. 54 S.W.2d 
358. 360, citlns Corpus Juris. 

19. U S.—In re Country Club Bldgr 
Corporation, C.C.A.Ill.. 91 F.2d 713. 
c-ertlorarl denied Murphy v. Bloom. 
f)S S.Ct. 284. 302 U.S. 757. 82 I.. 
Kd. 585—Scott V. Norton Hardware 
Co. CCA.Va., 54 F.2d 1047--Mc- 
Caffrey v. pniiott, C.C.A Fla., 47 F. 
2d 72, certiorari denied Claude 
Neon Southern Corporation v. Mc¬ 
Caffrey. 52 set. 19. 284 US. 636, 
T6 L Kd. 541—Stuart v. Larson. C. 
C.A.N n . 298 F 223—-Ransome Con¬ 
crete Machinery Co. v. Moody, C. 
CANY. 282 F. 20—Rhea v New¬ 
ton. CCA.Mo. 262 P. 345. certio¬ 
rari denied Ni'Wton v Rhea, 41 S. 
Cl. 14. 254 u:S. 643. 65 L Kd 454. 
Ariz —Karns v. Industrial Commis¬ 
sion of Arizona. 73 I* 2d 104 
Ark.—<’ook V. Malvern Brick Sr Tile 
Co.. 109 S.W.2d 451. 455. 194 Ark. 
759. quotintir Corpus Juris —Oil 
Fields Corporation v. He.ss, 63 S 
\V.2d 444, 446, 186 Ark. 241. quot¬ 
ing Corpus Juris. 

Cal —AnReliis Securities Corporation 
V Ball, 67 P2d 168, 20 Cal App 2d 
436—Stack v. Weldor, 31 P 2d 426. 
137 Cal App. 647—Kloinsasser v. 
McNamara. 18 P 2d 423. 129 Cal 
App. 49—Todd v. Temple Ho.<<pita] 
A.s.s'n, 273 P 595. 96 Cal App 42. 
Fla —Orlando Orange Groves Co. v. 
Hale, 144 So 674, 677. 107 Fla. 
304. quoting Corpus Juris. 

Ind —Sehemmel v. Hill, 169 N.K. 678, 
91 Ind.App. 373. 

Iowa —First Nut. Bank v. Fireproof 
Storage Bldg. Co., 202 N.W. 11, 199 
Iowa 12K5. 

La--Bland v. I’aradico Colonization 
Co, App., 146 So. 778. 

Mich.—Palron.s’ Mut. Fire Ins. Co. 
of Michigan v. Holden. 222 N.W. 
754. 756, 245 Mich. 493, quoting 

Corpus Juris. 

Nev —Hough v. Reserve Gold Min 
Co., 35 P.2d 742, 745, 55 Nev. 375. 
quoting Corpus Juris. 

N.J.—Helfman v. American Light & 
Traction Co.. 187 A. 640, 121 N.J. 
Eq. 1. 

N.Y.—Pink v. Title Guarantee & 
Trust Co., 298 N.Y.S. 544, 164 Miso. 
128 

Tex.—McLendon Hardware Co. v. 
Black. Civ.A pp., 264 S W. 1011. 
1014, quoting Corpus Juris. 

Wls —Federal Mortg. Co. v. Simes. 

245 N.W. 169. 210 Wis. 139. 

14a C.J. p 119 note 33. 


Contract between director and 
stockholder is .subject to jealous scru¬ 
tiny by court.—Gall v. Cowell, 190 S. 
E. 130, 118 W.Va. 263. 

20 . Iowa.—First Nat. Bank v. Fire¬ 
proof Storage Bldg. Co., 202 N.W. 
14. 199 Iowa 1285. 

21 . Cal.—Angelus Securities Corpo¬ 
ration V. Ball. 67 P.2d 158, 20 Cal. 
App.2d 436. 

N.Y.—Norw’cgian-American Securities 
CJorporation v. Schenstrom, 207 N 
Y.S. 163, 124 Miso. 233. 

22 . Tex.—Williams & Miller Gin Co. 
V. Knutson, Civ.App, 63 S.VV.2d 
676. 

23 . Wyo.—Claus v. Farmers & 
Stockgrow’^ers State Bank, 63 P.2d 
781. 51 Wyo. 45. 

24 . Ill.—Smith V. Bunge, 272 III App. 
182, error dismissed 193 N K. 122, 
358 HI, 229. 

Kan.—Sinclair Refining Co. v. Long. 
32 P.2d 464, 139 Kan. 632 

25 . U S.—r>es Moines Terminal Co. 

V. Des Moines Union Uy Co., C. 
CA.Iowa, 62 F.2d 616, afUrmlng, 
D.(\, 52 F 2d 605, and certiorari de¬ 
nied 52 set. 311, 2S5 US. 537. 76 
L Ed 930—Rhea v. Newton, C C.A 
Mo, 262 F. 345, certiorari denied 
Newton v. Rhea, 41 S.Ct. II, 251 
U.S. 643, 65. LEd. 454. 

-\rk,—CViok v. Malvern Brick & Tile 
Co., 109 S.W2d 451, 433. 191 Ark. 
759. quoting Corpus Juris Oil 
Fields Corporation v. He.ss, 53 S. 
\V.2d 444. 446, 186 Ark 241. quot¬ 
ing Corpus Juris. 

Kan.—Sinclair Refining (’o v Long. 
32 P.2d 464. 475, 139 Kan. 632, 
quoting Corpus Juris. 

Ky.—C’Jitizens* Development (''o. v. 
Kypawva Oil t'o., 229 S.W. 88. 89. 
191 Ky. 183, citing Corpus Juris. 
Mich --Barber v. Kolowlch, 277 N 

W. 189, 283 Mich. 97—Baker v. 

Hellncr Realty Co, 251 N.W. 793. 
265 Mich. 625—^I’alrons' Mut. Fnc 
Ins. Co of Michigan v. Holden. 222 
N.W. 764, 756, 245 Mioh. 493, quot¬ 
ing Corpus Juris —Old Mortgage & 
Finance Co. v. Pasadena Land C<>.. 
216 N.W 922. 241 Mich. 426—Quinn 
v. Quinn Mfg. Co., 167 N.W 898. 
201 Mich. 664. 

Minn.—Swenson v G. O. Miller Tele¬ 
phone Co.. 274 N.W. 222. 200 Minn 
354. 

Mo.—Frankford lixchange Bank v 
McCune. App., 72 S.W.2d 165. 
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Tex.—Zorn v. Brooks, Com.App., 83 
S.W.2d 949, 951. citing Corpus Ju. 
ris. 

Wash.—Central Bldg. Co. v. Keystone 
Shares Corporation, 56 P.2d 697, 
185 W'ash. 645—Westland v. Post 
Land Co., 197 P. 44, 115 Wash. 329 
—Hill V. \Yalville Lumber Co., 195 
P. 247, 114 Wash. 476. 

14a C.J. p 119 note 34. 

Fidelity and good faith 

Secretary and general manager of 
corporation owes It the utmost fidel¬ 
ity and the highest good faith in his 
dealings with it.—Hinkley v. Sage- 
miller, 210 N.W. 839, 191 Wis. 512. 
Test of validity 

Que.stion of good faith is test of 
validity of contracts between Individ¬ 
uals interested in I’orporation and 
corporation—Des Moines Terminal 
Co. v Dea Moines Union Rv. Co., C. 
C A Iowa, 52 F.2d 616, affirming. D.C., 
52 F 2d 605, and certiorari denied 52 
S.Ct 311, 285 US 537. 76 L Kd. 930. 

Strictest good faith required of 
<‘orporation offii er dealing with cor¬ 
poral ion.—Raley v Mitchell, 4 S.W. 
2d 677. 223 Ky. 6S5. 

Contracts between directors 

Dircctor.s may contract with agents 
or employees of their corporation 
who are likewise directors, and such 
contracts, although subject to close 
scrutiny, are not ipso facto void, if 
fair.—Sot ter v. ('oatesvlllo Boiler 
Work.s 101 A. 744, 257 Pa 411. 

Fraud not shown 

Wash—^W>8tland v. T'ost Land Co., 
197 P. 44. 113 Wash 329. 
Implication of knowledge 

Corporation’s execution of contract 
implies full knowledge and sanction 
by majority of directors, independ¬ 
ently of officer with whom it was 
made.—Hough v. Reserve Gold Min¬ 
ing Co.. 35 P.2d 742, 55 Nev. 375. 

26. Ky.—Citizens’ Development Co. 
v. Kypawva Oil Co., 229 S.W. 88, 89, 
191 Ky. 18:1. citing Corpus Juris. 

Mo.- Frankford Exchange Bank v. 
McCune, App., 72 S.W.2d 155. 

27. US —Alexander v. Theleman, C. 
C.A Colo., 69 F.2d 610, certiorari 
denied 55 S.Ct. 94, 293 U.S. 581, 79 
L.Kd. 677—McCaffrey v. Elliott, C. 
C.A.Fla., 47 F 2d 72, certiorari de¬ 
nied Claude Neon Southern Corpo¬ 
ration V McCaffrev. 52 S.l't. 19, 284 
U.S. 636, 76 LKd 541—Rhea v. 
Newton. C.C.A.MO., 262 F. 345, cer- 
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evidence of having been in the interests of the cor¬ 
poration,28 or at least must not be to the personal 
advantage of the officer and to the detriment of the 
corporation.29 Failure of an officer to make full 
disclosure of his interest, or to comply with the stat¬ 
ute requiring the approval or ratification by the di¬ 
rectors and stockholders of contracts in which he 
is interested invalidates a contract between him and 
the corporation.20 A payment of money to the 
president of a corporation, also a director, under an 
agreement with the other directors, out of funds of 
the corporation, when nothing is due is a fraud on 
the stockholders, although such payment is applied 
to the president's indebtedness for unpaid stock 
subscriptions.®^ When a director and his son own 
the corporation's business, a contract with the di¬ 
rector for services is not ipso facto void ;®2 and the 
rule invalidating contracts with a director in case 
of fraud has been held inapplicable where the per¬ 
sons making the contract owned all of the stock.®® 
The rule that an officer or director of a corporation 
cannot deal for the corporation with himself or for 
his own benefit, docs not prevent an agent of a cor¬ 
poration who has acted as attorney of another cor¬ 
poration, and whose only interest in the latter cor¬ 
poration is an account against it for legal services, 
from contracting with such corporation on behalf of 
his principal.®^ 

An agent of a corporation may deal with ft fairly 


when it is represented in the transaction by other 
agents.®® A mere employee of the corporation ordi¬ 
narily occupies no fiduciary relation to it, and may 
deal with, and act toward, it as a stranger.®® 

Construction. In construing a contract between 
officers of a corporation, by which a corporate lia¬ 
bility is attempted to be created in favor of one of 
them, that construction should be placed on its terms 
most favorable to the corporation.®*^ Similarly, a 
resolution whereby the stockholders become sureties 
for the directors in their borrowing of money be¬ 
yond the debt limitation of the corporation will be 
strictly construed and not extended by implication.®® 

Notice of defect of power. A director who con¬ 
tracts, concerning the company's property, with an¬ 
other director who is also business manager, with 
certain enumerated and limited powers, is charge¬ 
able with notice of any defect in the manager's 
power to make the contract.®® 

Rights of officer or director under contracts. Or¬ 
dinarily, the president of a corporation cannot re¬ 
cover for misrepresentations as to the corporate as¬ 
sets, made to induce him to make advances to the 
corporation.^® Where a note was given to a corpo¬ 
ration by one of its directors pursuant to an agree¬ 
ment entered into by the seven directors, stipulat¬ 
ing that each would be liable to the maker for one 
seventh of the amount of the note should he be 


tiorari denied Newton v. Rhea, 41 
S.Ct. 14, 264 U.S. 643, 65 L.FJd. 464. 
Ark.—Cook v. Malvern Brick & Tile 
Co., 109 S.W.2d 451, 466, 194 Ark. 
759, quoting Oorpiu Juris—Oil 
Fields CorForation v. Hess, 53 S.W. 
2d 444, 446. 186 Ark. 241, quoting 
Corpus Juris. 

Kan.—Sinclair Reflnlna Co. v. Lona. 
32 P.2d 464, 475, 139 Kan. 632, quot¬ 
ing Corpus Juris. 

Ky.—Reinhardt v. Owensboro Plan¬ 
ing Mill Co., 215 S.W. 623, 186 Ky. 
600. 

La.—Bland v. Paradice Colonization 
Co., App., 146 So. 778. 

Mich.—Patrons’ Mut. Fire Ins. Co. of 
Michigan v. Holden, 222 N.W. 764, 
756, 246 Mich. 493, quoting Corpus 
Juris—Old Mortgage & Finance Co. 
V. Pasadena Land Co.. 216 N.W. 
922, 241 Mich. 426—Garber v. 

Town, 175 N.W. 487, 208 Mich. 1. 
Minn.—Swenson v. G. O. Miller Tel¬ 
ephone Co., 274 N.W. 222, 200 Minn. 
364. 

N.T.—City Investing Co. v. Oerken, 
193 N.Y.S. 271, 200 App.Dlv. 603. 
Ohio.—^Koblitz V. Brookside Brick Co., 
20 Ohio Clr.Ct.,N.S., 67. 

Wash.—Central Bldg. Co. v. Key¬ 
stone Shares Corporation, 66 I*. 2d 
697, 185 Wash. 646—Westland v. | 


Post Land Co., 197 P. 44, 116 Wash. 
329. 

■xuploymeut of oAosr as agent 

While official of corporation may 
be legally employed afi agent by it 
and receive compensation for his 
services, his actions are subject to 
close scrutiny, and may be avoided 
if overreaching appears —Allegheny 
By-Product Coke Co. v. J. H. Hillman 
& Sons Co., 118 A. 900, 275 Pa. 191. 

28L Ark.—Cook v. Malvern Brick A 
Tile Co.. 109 S.W.2d 451, 465, 194 
Ark. 769, quoting Corpus Juris— 
Oil Fields Corporation v. Hess. 53 
S.W.2d 444. 446, 186 Ark. 241, quot¬ 
ing Corpus Juris. 

Kan.—Sinclair Refining Co. v. Long, 
32 P.2d 464, 475, 139 Kan. 632, 
quoting Corpus Juris. 

Mich.—Patrons’ Mut. Fire Ins. Co. of 
Michigan v. Holden, 222 N.W. 764, 
766, 245 Mich. 493, quoting Corpus 
Juris—Garber v. Town, 176 N.W. 
487, 208 Mich. 1. 

Minn.—Swenson v. G. O. Miller Tel¬ 
ephone Co., 274 N.W. 222, 200 Minn. 
364. 

N.Y.—City Investing Co. v. Gerken, 
193 N.Y.S. 271. 200 App.Oiv. 603. 
Ohio.—Koblitz V. Brookside Brick Co.. 
20 Ohio Clr.Ct.,N.S., 67. 

154 


29. Kan.—Sinclair Refining Co. v. 

Long, 32 P.2d 464, 139 Kan. 632. 
Wash.—Central Bldg. Co v. Keystone 
Shares Corporation, 56 P.2d 697, 
186 Wash. 646. 

3Q. Cal —Union' Die Casting Co. v. 
Anderson, 76 P.2d 703. 25 Cal App. 
2d 196. 

31. Mass.—Moss v. Copelof, 121 N. 
E. 608, 231 Mass. 613. 

32. U.S.—In re American Range A 
Foundry Co., D.C.Minn., 22 P 2d 
668 . 

33. Tex.—^Phll H. Pierce Co. v. Rude, 
Civ.App.. 291 S.W. 974. 

34. Va.—^A. I. M. Percolating Corpo¬ 
ration V. Ferrodlne Chemical Cor¬ 
poration, 124 S.B. 442, 139 Va. 366. 

36. Ill.—Matson v. Alley, 41 Ill.App. 
72, affirmed 31 N.E. 419, 141 Ill. 284. 

36. N.Y.—Palmer v. Cypress Hill 
Cemetery. 25 N.E. 983, 122 N.Y. 429. 

37. Ky.—Main Jelllco Mountain Coal 
Co. V. Lotspeich, 20 S.W. 877, 14 
Ky.L. 696. 

3& Iowa.—Foley v. Lyman, 168 N. 
W. 153, 183 Iowa 1306. 

39. Or.—Schetter v. Southern Ore¬ 
gon Impr. Co., 24 P. 26, 19 Or. 192. 

40. Me.—Richards v. Foss, 139 A. 
231, 126 Me. 413. 
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called on to pay it, and that such note might be re¬ 
tired out of the earnings of the corporation, the 
maker was not bound to insist on payment out of 
the earnings, but could pay the same and demand 
contribution.^! 

Release of officer from contract. Even if an of¬ 
ficer of an insolvent corporation is not released 
from his contract with the corporation by an act of 
bankruptcy, the fact that he was notified by the re¬ 
ceiver, shortly after the latter’s appointment, that 
his services were no longer required, that no sal¬ 
ary was thereafter paid to him, and that he served 
the notices required by the contract, released him 
from all obligations to the corporation.^^ 

§ 782. Lease to or from Corporation 

A leaaa of property to a corporation by one of Its 
officera, or by a corporation to an officer, la valid In the 
abaenoe of fraud or prejudice to the corporation. 


A corporation ordinarily may lease property from 
one of its directors or officers^^ to him.^^ The 
transfer of a lease by a corporation to an officer 
and director is invalid only when it is unfair or 
fraudulent,and the secretary of a corporation who 
buys a lease on his own account, and not as agent 
of the corporation, may lawfully sell the lease to the 
corporation.^® Except in some jurisdictions where 
it is held absolutely void, ^7 ^s where it contravenes 
a statute,^® the lease is not to be declared void 
regardless of its terms.^® At the most it is only 
voidable,®® and it will be upheld where its terms are 
fair,®! and the transaction is free from fraud or 
prejudice to the corporation ;®2 but a lease between 
the corporation and one of its directors or officers 
will be closely scrutinized,®® and will be upheld only 
when reasonable, and openly and fairly made, with¬ 
out fraud or prejudice to the stockholders,®^ and 


41 . Mich.—Crane v. Bay ley, 85 N.W. 
874, 126 Mich. 328. 

42 . N.Y.—Herrlnff-Curtlss Co. v. 
CurtlBS. 200 N.Y S. 7. 120 Mlflo. 733, 
modified on other grrounds 227 N.Y. 
S. 489, 223 App.Div. 101. 

43 . Ark.—Harris v. United Service 
Co., 32 S.W.2d 618, 182 Ark. 779. 

14a C J. p 116 note 96. 

44 . U.S.—Cowell v. McMlllln, Wash., 
177 P. 26. 100 C.C.A. 443. 

IdaTio—ITeylman v. Idaho Continen¬ 
tal Mining Co., 250 P. 1081, 43 Ida¬ 
ho 129. 

N.C.—Fowlo Memorial Hospital Co. 
V. Nicholson. 126 S.E. 94, 189 N.C. 
44. 

Tex —Farwell v. Babcock, 6$ S.W. 
609, 27 Tex.Clv.App. 162. 

45 . Ark.—^Walker-Ijucaa-Hudson Oil 
Co. V. Hud.son, 272 S.W. 836, 168 
Ark. 1098. 

46 . Ky.—Citizens* Development Co. 
V. Kypawva Oil Co., 229 S.W. 88, 
191 Ky. 183. 

47 . Mich.—Miner v. Belle Isle Ice 
Co.. 53 N.W. 218, 93 Mich. 97, 17 
L.R.A. 412. 

4& N.Y.—Knapp v. Rochester Dog 
Protective Ass'n, 257 N.Y.S. 356, 
236 App.Div. 436. - 

Statutory provlaloiui 
Purported agreement between cor¬ 
poration and officer and director 
thereof, for leasing officer's farm, 
was illegal and void, where not au¬ 
thorized by by-laws or by two thirds 
of directors, under a statute provid¬ 
ing that no director or other officers 
shall be directly or Indirectly inter¬ 
ested in any contract relating to cor¬ 
porate affairs unless so authorized.— 
Knapp v. Rochester Dog Protective 
Ass'n, supra. 

46 . Mass.—Nye v. Storer, 46 N.E. 
402, 168 Mass. 68. 


N.Y.—Vonnoh v. Sixty-Seventh St. 
Atelier Bldg., 105 N.Y.S. 155, 65 
Mlsc. 222. 

50. Conn.—^Hoffman Wall Paper Co. 
V. City of Hartford. 159 A. 346, 114 
Conn. 531. 

N.C.—Powle Memorial Hospital Co. 
V. Nicholson. 126 8.E. 94, 189 N.C. 
44. 

Tex.—Phil H. Pierce Co. v. Rude, Civ. 
App,, 291 S.W. 974—Parwell v. 
Babcock, 65 S.W. 609, 27 Tex.Civ. 
App. 162. 

51 . U.S.—Cowell V. McMillm, Wash., 
177 F. 25. 100 C.C.A. 443. 

N.Y.—Veoder v. Horstmann, 83 N.Y. 
S. 99. 86 App.Dlv. 164. 

52 . Ark.—Il.arris v. United Service 
Co.. 32 S.W.2d 618, 182 Ark. 779. 

Ill.—See Congress Hotel Co. v. South- 
gate, 209 IlLApp. 442. 

Wash,—Central Bldg. Co. v. Keystone 
Shares Corporation, 56 P.2d 697, 
185 Wash. 645. 
l^eass held valid 

(1) The general manager of a min¬ 
ing company, who was also a di¬ 
rector, in acquiring adjoining ore 
land, which he leased to company, 
was held not to have acted fraudu¬ 
lently, so as to create constructive 
trust in favor of company, but open¬ 
ly and fairly, by offering company 
benefit of his purchase, and by his 
purchase and lease enabling company 
to continue its operation at profit.— 
Presidio Mining Co. v. Overton, D.C. 
Cal., 261 F. 933, affirmed, C.C.A.. 270 
F. 388, and certiorari denied Martin 
V. Presidio Mining Co., 41 S.Ct. 535. 
256 U.S. 694, 65 L.Ed. 1175. 

(2) Lease transaction executed on 
behalf of lessor corporation by offi¬ 
cer of lessor was valid, notwithstand¬ 
ing such officer was prospective offi¬ 
cer in lessee corporation and later 
took active part in management of 
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lessee's affairs, where lessor canceled 
existing lease held by solvent tenant 
and substituted lessee at same rent 
and under same terms.—Central 
Bldg. Co. v. Keystone Shares Corpo¬ 
ration, 66 P.2d 697. 185 Wash. 645. 

(3) Lease of corporate property to 
director vras held not in fraud of 
minority stockholders, where corpora¬ 
tion was insolvent.—Heylman v. Ida¬ 
ho Continental Mining Co., 250 P. 
1081, 43 Idaho 129. 

53 . Ark.—Harris v. United Service 
Co., 32 S.W.2d 618, 182 Ark. 779. 

Idaho.—Heylman v. Idaho Continen¬ 
tal Mining Co., 250 P. 1081, 43 Ida¬ 
ho 129. 

Wash.—Central Bldg. Co. v. Key¬ 
stone Shares Corporation, 66 P.2d 
697, 185 Wash. 645—Tefft v. Schae¬ 
fer, 269 P. 1048, 148 Wash. 602. 
Allowance for rent 

(1) Directors' allowance of rent to 
member of board for office space used 
by corporation is subject to scrutiny. 
—Witter V. Le Veque, 221 N.W. 131, 
244 Mich. 83. 

(2) Statute making Judgment of 
directors conclusive as to value of 
lease by corporation is not control¬ 
ling, where lease is from director 
controlling corporation’s affairs.— 
Witter V. Le Veque, supra. 

54 . Pa.—Schmid v. Lancaster Ave. 
Theater Co., 91 A. 363, 244 Pa. 373. 

Tex.—Phil H. Pierce Co. v. Rude, 
Civ App., 291 S.W. 974. 

Wash.—Tefft v. Schaefer, 269 P. 1048. 

148 Wash. 602. 

Projndico to stookholdsn 
A lease of corporate property, ex¬ 
ecuted by president to himself, to 
prejudice of stockholders, is invalid. 
—First Nat. Bank v. New Upper Le¬ 
high Coal Co., Pa., 32 Luz.Leg.Reg. 
270. 
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for an adequate consideration.*^® Leases of corpo¬ 
rate property made by its directors, all of whom 
are interested as lessees, and a majority of whom 
sought to profit through the leases by obtaining 
bonuses for surrendering their leasehold estates on 
sale of the property by the corporation, have been 
held invalid.®® When properly ratified, a lease is 
binding even though in its execution a director or 
officer appeared on both sides of the transaction.®^ 
The release by a corporation of all claims against a 
director, arising out of transactions connected with 
a lease executed to the director by the corporation, 
in excess of its corporate powers, is valid if made in 
good faith, without fraud or concealment.®® 


§ 783. Avoidance or Ratification 

A contract between a corporation and a director, 
officer, or agent may be avoided or, ordinarily may be 
ratified. The right to avoid the contract can be exerclaed 
only by the corporation or its stockholders or creditors, 
and must be asserted within a reasonable time. The 
burden Is on the director, dfficer, or agent to show the 
fairness and honesty of his dealings with the corporation. 
In avoidance of contract defendant must be placed In 
statu quo, unless the contract was fraudulent. 

The right, if any, to avoid a contract made by the 
corporation with a director, officer, or agent belongs 
to the corporation®® or to the stockholders,®® or cor¬ 
porate creditors,®^ but not to third persons.®® The 
contract is valid as to third persons who acquire 
rights under it;®® nor can it be repudiated by the 
corporation after the rights of innocent third par¬ 
ties have supervened.®^ A contract made with a 


liease to defrand corporation 

(1) A lease of property purchased 
by directors personally to corpora¬ 
tion, acting through same directors, 
which was manipulated so as to de¬ 
fraud corporation, is voidable, and 
rights of corporation may be fixed, 
regardless of lease, and title to prop¬ 
erty decreed in corporation subject 
to contract of purchase.—McKey v. 
Swenson, 205 N.W. 583, 232 Mich. 
505. 

(2) Where directors purchased 
property in own name and fraudu¬ 
lently leased it to corporation, Comp. 
L. 1916 fi 11665 does not prevent 
court from declaring trust of prop¬ 
erty in favor of corporation.—McKcy 
V. Swenson, supra 

55 . N.C.—Powle Memorial Hospital 
Co. V. Nicholson, 126 S E. 94, 189 
N.C. 44. 

56 . Ohio.—Commercial Banking & 
Trust Co. V. Tenants’ Realty Co., 
175 N.K. 36, 37 Ohio App. 666. 

57 . Ill.—Louisville, etc., R. Co. v. 
Car.son, 38 N.E. 140, 151 Ill. 444, 
affirming 51 lll.App. 552. 

N.H.—Mt. Washington Hotel Co. v. 
Marsh. 63 N.H. 230. 

58. II.S.—Illinois Pneumatic Gas Co. 
V. Berry, Mich., 6 S.Ct. 625, 113 U. 
S. 322, 28 L.Ed. 1003. 

59 . U.S.—Clark & Wilson Lumber 
Co. of Delaware v. McAllister, C.C. 
A.Or., 101 F.2d 709—Griffin v. 
Smith, CC.AInd., 101 F.2d 348— 
Burnes Nat. Bank v. Mueller-Keller 
Candy Co., C.C.A.Mo., 86 F.2d 252— 
Bassick Mfg. Co. v. Heady Auto 
Supply Co., D.C.NY., 22 F.2d 331. 

Ind.—Schemmel v. Hill, 169 N.E 678, 
91 Ind.App. 873. 

N.J.—Helfman v. American Light & 
Traction Co., 187 A. 640, 121 N.J. 
Eq. 1. 

Tex.—^Texas Auto Co. v. Arbetter, 
Clv.App., 1 S.W.2d 334, error dis¬ 
missed. 


Wyo.—Nicholson v. Kingery, 261 P. 

122, 37 Wyo. 299. 

14a C.J. p 120 note 42. 

60. U.S.—Clark & Wilson Lumber 

Co. of Delaware v. McAllister, C.C. 
A.Or., 101 F.2d 709—Griffin v. 
Smith, C.C.AInd., 101 F 2d 348— 
Burnes Nat. Bank v. Mueller-Keller 
Candy Co., CC.A.Mo., 86 F 2d 252 
— Bassick Mfg. Co. v. Ready Auto 
Supply Co., DCN.Y., 22 F.2d 331. 
Arlz.—Karns v Industrial Commis¬ 
sion of Arizona, 73 P 2d 104. 

Tex.—Texas Auto Co, v. Arbetter, 
Civ.App., 1 S.W.2d 334, error dis¬ 
missed. 

14a C.J. p 120 note 43. 

Purpose of rule is to protect <‘or- 
poration and its stockholders.—Mar- 
sters v. Umqua Oil Co., 90 P. 151, 49 
Or. 374. 12 L.R,A.,N.S., 826. 
Nonoonseatiag stookholdem 
Contract of director with corpo¬ 
ration IS voidable in suit by corpora¬ 
tion, or by nonconsenting stockhold¬ 
ers if corporation refuses.—Nichol¬ 
son V. Kingery, 261 P. 122, 37 Wyo. 
299. 

Might of minority stockholder 

Option of corporation to invali¬ 
date dealings of directors with cor¬ 
poration is not exercisable by minor¬ 
ity stockholders unless contract is 
ultra vires, fraudulent, or oppressive. 
—Helfman v. American Light & 
Traction Co., 187 A. 640, 121 N.J.Eq. 
1 . 

Presumption as to consent of stock- 
holder 

The argument that violation by 
corporate director of his fiduciary 
duty as trustee for other stockhold¬ 
ers will only be regarded in equity in 
so far as necessary to protect intio- 
cent stockholders not assenting to 
director’s purchase of adverse right 
does not apply, where record is si¬ 
lent as to consent of some stockhold¬ 
ers, as to purchase, since stockhold¬ 
er’s consent cannot be assumed with¬ 
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out evidence.—Farwell v. Pyle-Na¬ 
tional Electric Headlight Co.. 124 N 
E. 449, 289 Ill. 157, affirming 212 HI. 
App. 450. 

61. U.S.—Griffin v. Smith. C.C.A.Ind.. 
101 P.2d 348—Burnes Nat. Bank v. 
Mueller-Keller Candy Co.. (!.C.A. 
Mo., 86 P.2d 252—Hassirk Mfg. Co. 
v. Ready Auto Supply Co, D C.N 
Y.. 22 F.2d 331. 

Tex.—Texas Auto Co. v. Arbetter, 
Civ App., 1 S.W^2d 334, error dis¬ 
missed. 

Creditors without lien 

Director of corporation may deal 
with corporation regarding its prop¬ 
erty, and transaction, where without 
fraud, cannot be questioned by credi¬ 
tor of corporation without lien on 
property —Smith v Kornkven, 256 N. 
W. 210, 64 ND. 789. 

62. U.S—Ba.ssick Mfg. Co. v, Read^ 
Auto Supply Co., D.C N.Y., 22 F 2d 
331 

Cal.— Botoler v Conway, 56 T*.2(l 587. 
589, 13 Cal.App.2d 79. citing Corpns 
Juris. 

Minn.—Fricderick v Skcliet Co., 231 
N W. 7. 180 Minn. 382. 

14a C J. p 120 note 44. 

One having no interest in corpora¬ 
tion cannot attack corporation's con¬ 
tract with director—Phil 11. Pierce 
Co. V. Rude, Tex.Clv.App., 291 S.W. 
974. 

Corporation’s assignment of patent 

to its officers could not be collateral¬ 
ly attacked by defendant in patent 
infringement suit.—Bassick Mfg. Co. 
v. Ready Auto Supply Co., D.C.N.Y., 
22 F.2d 331. 

63. N.Y.—-Wile, etc., Co. v. Roches¬ 
ter. etc., Land Co.. 26 N.Y.S. 794. 
4 Misc. 670. 

64. U.S.—Lewis v. Meier, C.C.Knn., 
14 F. 311. 4 McCrary 286. 

N.y,—^Wlle, etc., Co. v. Roche.ster, 
etc.. Land Co., 26 N.Y.S. 794, 4 
Misc. 670. 
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corporation by a corporate officer in bad faith may 
be set aside as to a third person who participated 
with the officer in the transaction, with knowledge 
that he was an officer.®® 

The corporation®® or stockholders®*^ may waive 
the breach of trust and make good the contract by 
ratification or adoption; but there can be no ratifi¬ 
cation without full knowledge of all the material 
facts,®® and, as in other cases, the corporation must 
ratify the transaction as a whole, and cannot ratify 
it in part and reject it in part,®® although there is 
ai)parcnt authority to the contrary.^® Unless in¬ 
hibited by public policy or statute,*^1 the contract is 
valid and unassailable when it has been authorized, 
consented to, or ratified, by all or a majority of the 
stockholders,*^2 or by all the stockholders and direc¬ 
tors,*^® or when it is made with the knowledge and 
consent of all the officers, directors, and stockhold¬ 
ers, and the property acquired thereunder by the 
corporation is used for its benefit but directors 
owning a majority of the stock cannot validate a 


contract entered into between them and the corpo¬ 
ration for the benefit of the directors, by calling a 
stockholders* meeting and then causing a majority 
of the stock to be voted in favor of ratification.*^® 
Also, the contract is capable of being ratified by 
the lawful action of the board of directors expressed 
. by a vote taken by a disinterested quorum.*^® While 
as already seen, supra § 740, a director cannot yote 
in a board meeting on a proposition in which he is 
interested in a different way from the stockholders 
in general, yet it has been held that, if a contract is 
made with him by the directors, and a meeting of 
the stockholders is called to consider the question of 
ratifying it, he may vote at such meeting of the 
stockholders.*^ 

There need be no independent and substantive act 
of ratification, but the contract may become final¬ 
ly established as a valid contract by the acquiescence 
of the other directors and the body of the stock¬ 
holders, and the right to avoid it may be thereby 
waived.^® So, the corporation or its stockholders 


05 . Mich—Old MortffaBe Sc. Finance 
Co. V. I’aBadena I^and Co., 216 N. 
W. 922. 241 Mich 426. 

66. N.Y—llcrring-Curtis.s Co. v 

Curtia.s, 200 N.Y.S. 7, 120 Mlsc. 733. 
niodifled on other frrounds 227 N. 
Y.S 489, 223 App Div, 101. 

Wia —Federal Mortff. Co v. Simes. 

245 N W. 169, 210 Wis. 139. 

14a C J p 120 note 47. 

67. U .S —Grimn v. Smith, C.C.A.Ind., 
101 F2d 348 

J^ong* aequloscaaoe of nlockholders 
with knowledge of facts con.«*titutcs 
a ratiflcation.—Griffin v. Smith, su¬ 
pra. 

Under corporate by-laws authoriz¬ 
ing directors to make contracts with 
other corporations having common 
diri-clors, or in which authorizing di¬ 
rectors arc interested, stockholders 
have power spocillcally to authorize 
such contracts or to ratify them aft¬ 
er they have been made, unless such 
contracts are ultra vires, fraudulent, 
or oppressive.— ilelfnian v. American 
Light & Traction Co.. 187 A. 540. 121 
N.J.Eq 1. 

68. N Y.—Knapp v. Rochester Dog 
Protective Ass’n, 257 N.Y.S. 356, 
235 App.Div 436. 

Okl.-—Fields v. Victor Building & 
Loan Co. 175 P. 629, 73 Okl. 207. 
Batifloation not binding 

An alleged ratification of corporate 
action relative to frauds and oppres¬ 
sive actions perpetrated on minority 
and on plaintifT was not binding on 
plaintirr. where not participated in 
by plaintiff, either as a stockholder 
or director with knowledge of such 
frauds or oppression.—Keough v. 
St. Paul Milk Co.. Mich., 285 N.W. 
809. 


69. Utah.—Armstrong v. Cache Val¬ 
ley Land, etc., Co.. 48 P. 690. 14 
Utah 450. 

70. U.S.—Zeckendorf v. Steinfeld. 
32 S.Ct. 728, 225 U.S. 445, 56 L.Ed 
1156, modifying 100 P. 784, 12 Ariz 
245. 

Constmotion of rescinding resolution 

Part of agreement between corpo¬ 
ration and director and stockholder 
by which proceeds of sale of mining 
property controlled by him were vest¬ 
ed in corporation on certain condi¬ 
tions Is not inc luded In general terms 
of stockholder’s rescinding resolu¬ 
tion, W'here it is apparent that they 
only intended to affect his rights un¬ 
der agreement to retain for his in¬ 
demnity custody of proceeds of sale. 
—Zeckendorf v. Steinfeld, supra. 

71. Cal.—Pasadena Mercantile Fi¬ 
nance Corporation v Do Besa, 3 0 P. 
2d 492, 122 Cal App 576. 

Tex.—Pruitt v. Westbrook, CIv.App., 
31 S.W2d 662. 

Coatraots against pnbUe policy 

Contract whereby directors em¬ 
ployed themselves as fiscal agents 
for sale of corporate stock is void 
as against public policy, and not 
subject to ratification by succeeding 
directors.—Pasadena Mercantile Fi¬ 
nance Corporation v. De Besa, 10 P. 
2d 492, 122 Cal App 675. 

72. Fla.—Orlando Orange Groves Co. 
v. Hale, 144 So. 674. 677, 107 Fla. 
304, quoting Corpus Juris. 

Mich.—Patrons' Mut. Fire Ins. Co. of 
Michigan v. Holden. 222 N.W. 754, 
756, 245 Mich. 493, quoting Corpus 
Juris. 

Tex.—Pruitt v. Westbrook, Civ.App., 
11 S.W.2d 562. 

14a C.J. p 120 notes 49. 50. 
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What constitutes ratification; af¬ 
firmative acts or acqniesoeace 

(1) Hatirication of acts of corpo¬ 
rate officers dealing individually with 
corporation ordinarily requires some 
positive assertive act, and In order 
that acquiescence alone may become 
ratification delay must be so long 
continued that it can be accounted 
for only on theory that there has 
been .some affirmative act. and stock¬ 
holders must have had opportunity 
to act with perfect freedom and with 
knowledge of all material facts.— 
Jordan v. Jordan Co., 109 A. 181, 619, 
94 Conn 384. 

(2) Director’s payment for stock 
by assigning lease was ratified by 
stockholders’ acceptance of di\ idend 
and approving declarations by major¬ 
ity.—Pruitt V. Westbrook. Tex.Civ. 
App, 11 S.W.2d 562. 

73 . Mich—Patrons’ Mut Fire Ins. 
Co. of Michigan v. Holden, 222 N. 
W. 764, 756. 246 Mich. 493, quoting 
Corpus Juris. 

14a C.J. p 120 note 51. 

74 . Okl—McKee v. Interstate Oil 
& Gas Co.. 188 P. 109, 77 Okl. 260. 

75 . 111.—Smith V. Bunge. 272 111. 
App. 182, error dismissed 193 N.E. 
122, 358 III. 229. 

76. 111.—See Congress Hotel Co. v. 
Southgate, 209 111.App. 442. 

Mich.—I’atrons* Mut. Fire Ins Co of 
Michigan v. Holden, 222 N W. 754. 
756. 245 Mich. 493. quoting Corpus 
Juris. 

14a C.J. p 120 note 52. 

77. Eng.—North-West Transp. Co. 
V. Beatty, 12 App Cas. 589, revere* 
ing 12 Can.S.C. 598. 

73. Mass.—Kelley v. Newburyport 
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may by their acts be estopped to question the trans- 
action.79 A director who has procured a contract 
with the corporation extremely favorable to him is 
not in position to claim that, because he had pro¬ 
ceeded to perform and because the corporation had 
accepted the benefits thereof, it would be inequitable 
to annul the contract on the ground that the corpo¬ 
ration had no authority to enter into it,*® A con¬ 
tract of settlement by a stockholder, which express¬ 
ly ratifies.dealings by the directors with the corpo¬ 
ration, takes effect by direct agreement, and not by 
way of estoppel.*! 

The right to avoid a contract made with a direc¬ 
tor or officer must be exercised within a reasonable 
time; and what constitutes a reasonable time is to 
be determined by the circumstances of each case.** 


Any presumption of a corporation’s ratification of 
contracts of its directors with themselves concern¬ 
ing its property, which might arise from mere 
lapse of time, is without weight when it affirmative¬ 
ly appears that no stockholders* meeting had ever 
been apprised of the transaction.** 

The subsequent ratification of such a contract 
by a special act of the legislature in the case of a 
corporation organized under a special charter may, 
in the absence of a constitutional inhibition, make 
it valid.** 

The burden is on the director, officer, or agent to 
show the validity of the contract and the fairness 
and honesty of his dealings with the corporation,*® 
that he has gained no advantage therefrom,** and 


& A. H. R. Co., 6 N.E. 745, 141 
Mass. 496. 

14a C.J. p 120 note 53. 

79, Cal.—Liuitwieler v. Lultwieler 
Pumpinf; Engine Co., 228 P. 398, 67 
Cal.App. 644. 

Mont.—McLaughlin v. Corcoran. 69 
P.2d 697, 104 Mont. 590. 

Aqffes ooastltntlBg estopp^ 

(1) Corporation, making agreement 
with former director by which It was 
to exploit machinery patented by 
him, was estopped to raise question 
that majority of directors did not 
vote therefor, by long acquiescence 
and performance of contract, through 
use of inventions and manufacture 
and sale of products, resulting in ac¬ 
quisition by corporation of all prof¬ 
it which there was any probability 
of obtaining thereunder.—Lultwieler 
V. Lultwieler Pumping Engine Co., 
228 P. 398, 67 Cal.App. 544. 

(2) Where stockholders and direc¬ 
tors of corporation were all mem¬ 
bers of family of president thereof 
and permitted president to handle 
corporate affairs and to use corpo¬ 
rate assets for his personal benefit, 
stockholders were estopped to ques¬ 
tion validity of deed from corpora¬ 
tion to president, and hence deed was 
valid as gift, in absence of showing 
that there were any creditors who 
were such at time deed was execut¬ 
ed.—McLaughlin v. Corcoran, 69 P. 
2d 697, 104 Mont. 590. 

80i Colo.—Lay bourn v. Wrape, 211 
P. 367, 72 Colo. 339. 

81. 111.—Babcock v. Farwell, 91 N. 

E. 683, 245 111. 14, 137 Am.S.R. 284, 
19 Ann.Cas. 74, affirming 146 Ill. 
App. 307. 

88 . Okl.—Cassidy v. Hornor, 208 P. 
776, 86 Okl. 220. 

Wis.—Federal Mortg. Co. v. Simes, 
245 N.W. 169, 210 Wis. 139. 

14a C.J. p 120 note 54. 

Matters affecting detenainatloa 
Reasonable time for exercise of 
corporation’s option to avoid direc¬ 


tors* sale of stock to it depends gen¬ 
erally on parties' presence at, or ab¬ 
sence from, place of transaction, 
their knowledge or ignorance of sale 
and facts rendering it \oidable, per¬ 
manent or fluctuating character of 
subject matter, and rise or fall there¬ 
of in value during time for exer¬ 
cise of option.—Federal Mortg. Co. v. 
Simes, supra. 

83. N.J.—Endicott v. Marvel, 87 A. 
230, 81 N.JEq. 378, affirmed 92 A. 
373. 83 N.J.Eq. 632. 

84k Pa.-~Danvllle, H. & W. R. Co. v. 
Kase, 39 A. 301. 

85. U.S.—Boggs V. Fleming, C.C.A. 
Va., 66 F.2d 859, affirming In part, 
D.C., In re Boggs-Rice Co., 4 F. 
Supp. 431, reversed in part on oth¬ 
er grounds. CC.A., 66 P.2d 859— 
McCaffrey v. Elliott. C.C.A Fla., 47 
F,2d 72, certiorari denied Claude 
Neon Southern Corporation v. Mc¬ 
Caffrey. 62 S.Ct. 19, 284 U.S. 636, 
76 L.Kd. 541. 

Ark.—^Walker-Lucas-Hudson Oil Co. 
v. Hudson, 272 S.W. 836, 168 Ark. 
1098. 

Colo.—Lay bourn v. Wrape, 211 P. 
367, 369, 72 Colo. 339, citing Oor- 
pus Juris. 

Conn.—Massoth v. Central Bus Cor¬ 
poration, 134 A. 236, 104 Conn. 683. 
Del.—Guth V. Loft, Inc., 6 A.2d 503, 
sustaining Loft, Inc., v. Guth, Ch., 
2 A.2d 225. 

Fla.—Orlando Orange Groves Co. v. 
Hale. 161 So. 284, 286, 119 Fla. 169, 
citing Corpus Juris —Orlando Or¬ 
ange Groves Co. v. Hale. 144 So. 
674, 677, 107 Fla. 304, citing Oor- 
pus Juris —Chipola Valley Realty 
Co. V. Griffin. 115 So. 541, 94 Fla. 
1151. 

Iowa.—Hoyt v. Hampe, 214 N.W. 718, 
206 Iowa 206, rehearing denied 220 
N.W. 46, 206 Iowa 206. 

Ky.—Enterprise Foundry & Machine 
Works V. Miners’ Elkhorn Coal Co., 
45 S.W.2d 470, 241 Ky. 779. 

Mich.—Barber v. Kolowich, 277 N.W. 
189, 283 Mich. 97—^Veeser v. Robin¬ 
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son Hotel Co., 266 H.W. 64, 275 
Mich. 133—Baker v. Hellner Real¬ 
ty Co., 261 N.W. 793, 265 Mich. 626 
—Patrons’ Mut. Fire Ins. Co. of 
Michigan v. Holden. 222 N.W. 764, 
766. 245 Mich. 493, quoting Corpus 
Juris. 

Mont.—Johnson v. Kaiser, 65 P.2d 
1179, 104 Mont. 261—Godfrey L. 
Cabot, Tnc., v. Gas Products Co., 19 
P.2d 878, 93 Mont. 497—Stanton v. 
Occidental Life Ins. Co., 261 P. 620. 
81 Mont. 44—First State Bank of 
linger V. Lang. 174 P 697, 66 
Mont. 146, 9 A L.R. 1139—Hanson 
Sheep Co. v. Farmers’ & Traders’ 
State Bank, 163 P. 1151, 53 Mont. 
324. 

N.J.—Hclfman v. American Light & 
Traction Co., 187 A. 640, 121 N.J. 
Eq. 1. 

N.D.—Smith v. Kornkven, 256 N.W. 
210, 64 ND. 789. 

Tex —Texas Auto Co v. Arbetter, 
Civ.App., 1 S.W.2d 334, error dis¬ 
missed. 

Utah.—Glen Allen Mining Co. v. Park 
Galena Mining Co., 296 P. 231, 77 
Utah 362. 

14a C.J. p 120 note 69. 

PresumptioBS 

(1) Presumption arises from trans¬ 
action between director and corpora¬ 
tion, where director acts in dual ca¬ 
pacity that self-interest will over¬ 
come fidelity to principal to direc¬ 
tor’s benefit and principal’s detri¬ 
ment.—Schemmel v. Hill, 169 N.E. 
678, 91 lnd.App. 373. 

(2) The presumption is against va¬ 
lidity of lease of corporation’s prop¬ 
erty to officer or director, and, on at¬ 
tack of such transaction, purchaser 
or lessee must show that It Is fair 
and free from oppression, imposi¬ 
tion, and actual or constructive 
fraud.—Fowle Memorial Hospital 
Co. v. Nicholson, 126 S.E. 94. 189 N. 
C. 44. 

88. Mont.—Godfrey L. Cabot, Inc. v. 
Gas Products Co.. 19 P.2d 878, 93 
Mont. 497. 
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that the corporation has not suffered thereby.**^ A 
note executed by a corporate officer payable to him¬ 
self is presumptively invalid, but this presumption 
may be rebutted by proof that it was made in the 
business and for the use and benefit of the corpora¬ 
tion.®® 

Placing in statu quo, A corporation may not re¬ 
pudiate a contract made with a director or officer 
and also retain the benefits thereof, but must put 
him in statu quo as a condition of relief,®® unless 


the contract was fraudulent or tainted with vice or 
immorality,®® although such relief has been granted 
even where the contract was fraudulent.®^ On the 
other hand, it has been held that, where a corporate 
officer has entered into an agreement with the cor¬ 
poration in breach of his fiduciary duty, the court 
will refuse to enforce such agreement, without re¬ 
quiring the officer to be placed in statu quo by be¬ 
ing compensated for the benefits which he may have 
bestowed on the corporation.®® 


6. Acquisition of Adverse Title or Interest and Engaging in Competing Business 


§ 784. Acquisition of Adverse Title or Inter¬ 
est 

A director or managing officer cannot lawfully ac¬ 
quire any interest In property adverse to that of the 
corporation. Neither can he dispute the title or posses¬ 
sion of the corporation. 

A director or managing officer is precluded by his 
position from acquiring any interest in property ad¬ 
verse to that of the corporation,®® and the same rule 


applies to a corporate employee who has the general 
management of the corporation’s business in its 
branch office,®^ when he does so equity will treat his 
breach of duty as a fraud on the corporation,®® and 
he will be deemed to hold as trustee for the corpo¬ 
ration and the stockholders,®® or he may be held lia¬ 
ble for the loss to the corporation resulting from his 
breach of duty.®^ Violation of their duty by the 


87. Mont.—First State Bank of Hil- 
gor V. Lang, /74 P. 697, 66 Mont. 
146. 9 A.L.R. 1139. 

88. Minn.—Swenson v. G. O. Miller 
Telephone Co.. 274 N.W. 222, 200 
Minn. 364. 

88. N.Y.—New York Trust Co, v. 
American Realty Co., 165 N.E. 102, 
244 N.Y. 209. affirming 213 N.Y.S. 
669, 216 App.Div. 416, motion 

granted and questions certified 214 
N.Y.S. 891, 216 App.Div. 766, 

14a C.J. p 121 note 60. 

Compeiisatloa of director for labor 
and expenditnree 

In case of avoidance by corpora¬ 
tion of partly performed executory 
contract made with director, which 
is free from actual fraud or mala 
fldes, director is entitled to be com¬ 
pensated for labor and money neces- 
sarib' expended by him in part per¬ 
formance thereof.—Griffith v. Black- 
water Boom & Lumber Co., 33 S.E. 
126, 46 W.Va. 66. 

9a U.S.—Thomas v. Brownvllle. Ft. 

K. & r. Ry. Co.. C.C.Neb., 2 F. 877. 
1 McCrary 392. 

Mont.—Gerry v. Bismarck Bank of 
North Dakota, 47 P. 810, 19 Mont. 
191. 

81. U.S.—Warden v. Union Pac. R. 
Co., C.C.Neb., 29 P.Cas.No.17,164, 4 
Dill 330, affirmed 103 U.S. 651, 26 

L. Ed. 509. 

98. Mont.—Stanton v. Occidental 
Life Ins. Co.. 261 P. 620, 81 Mont. 
44. 

Bomodp of oflloor to recover from 
corporation proceeds received by cor¬ 
poration under unauthorised and 
wrongful contract is by action on 


quantum meruit.—Stanton v. Occi¬ 
dental Life Ins. Co., supra. 

93. U.S —Gray v. Cornelius, D.C 
Okl., 40 P.2d 67—In re Webster 
Loose Leaf Filing Co., D.C.N.J., 240 
F. 779. 

Ill.—Parwell v. Pvle-Natlonal Elec¬ 
tric Headlight Co, 124 N.E 449, 
289 111, 157, affirming 212 Ill App. 
460. 

Ky—Hoge v. Kentucky River Coal 
Corporation, 287 S.W. 226, 216 Ky. 
61. 

Mass.—H. C. Girard Co. v. Lamour- 
eux, 116 N.E. 572, 227 Maas. 277. 
Miss.—Pioneer Oil & Gas Co v. An¬ 
derson. 151 So. 161, 168 Miss. 3.S4. 
N.Y.—Hauben v. Morris, 291 N.Y.S. 
96, 161 Misc 174. 

Ohio.—Morganthaler v. First Nat. 

Bank, 18 Ohio App. 108. 

W.Va.—Young v, Columbia Oil Co. of 
West Virginia, 158 S.E. 678, 110 
AV.Va. 364. 

14a C.J. p 121 note 68. 

Buie iaappUcablo 

(1) Where acquisition of title or 
Interest at time of its accomplish¬ 
ment was not prejudicial nor adverse 
to, but, on contrary, was advantage¬ 
ous for. corporation, notwithstanding 
that lands in later years greatly in¬ 
creased in value.—McGregor v. Prov¬ 
ident Trust Co. of l*hiladelphla, 162 
So. 323. 119 Fla. 718. 

(2) The fact that H was director 
and general manager of company 
which held lease from M conditioned 
to become void if paying quarry was 
not established on land in two years 
did not require him, although know¬ 
ing M intended to forfeit lease for 
nonperformance of lease, to Inform 
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Others interested in company of such 
fact, or prevent him. on forfeiture 
being declared, from individually tak¬ 
ing new lease free of any interest 
therein of such others, so long as 
failure to develop quarry was due 
to no fault of his, but only to com¬ 
pany’s inability to flnance it—Green 
V. Hall, TexCom.App., 228 W. 183, 
affirming. Civ App., 203 S.W. 1175. 
9a Ill.—Consumers’ Co. v. Parker, 
227 Ill.App. 552. 

95b Miss.—Pioneer Oil & Gas Co, v. 
Anderson, 151 So. 161, 168 Miss. 
334. 

9a U.S.—Gray v. Cornelius, D.C. 
Okl., 40 F.2d 67, 70, citing Corpus 
Juris. 

Fla.—Chipola Valley Really Co. v. 

Griffin, 115 So. 641. 94 Fla 1151. 
Mass.—Beaiidette v. Graham, 165 N. 

K. 671. 267 Ma.ss. 7. 

N.Y.—Hauken v. Morris, 291 N.Y.S. 

96. 161 Misc. 174. 

14a C.J. p 121 note 64. 

Bxchaugs of stock for asslguxnsut 
of contiaot by manager holding 
rights under contract for corporation 
as trustee was unauthorized.—Beau- 
dette V. Graham, 165 N.E. 671, 267 
Mass. 7. • 

UabiUty to oorporatloa for profits 
When directors are under duty to 
purchase property for their corpo¬ 
ration, and instead purchase proper¬ 
ty for themselves, they become lia¬ 
ble to corporation for any profits 
made as result of transaction, such 
property in their hands being im¬ 
pressed with trust in favor of cor¬ 
poration.—Hauben v. Morris, 291 N. 
Y.S. 96. 161 Misc. 174. 

97. U.S.—Gray v. Cornelius, D.C. 
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directors cannot be ratified by the action of the par¬ 
ticipants in the wrongful acts even if they con¬ 
stitute a majority of the directors or stockholders.®^ 
However, as appears infra § 800, a director or offi¬ 
cer may purchase claims against the corporation and 
enforce them unless the circumstances render it in¬ 
equitable for him to do so. An officer or director 
cannot dispute the title®® or possession^ of the cor¬ 
poration; and the same rule applies in the case of 
de facto officers.* However, an officer of a corpo¬ 
ration, who owns all of its stock, can hold posses¬ 
sion of the real property standing in the name of the 
corporation adverse to those who were formerly 
stockholders therein, but have ceased to be such.® 


§ 785. Engaging in Competing Business 

A director or managing officer may in good faith en¬ 
gage in a business competing with that of the corpo¬ 
ration; but he cannot lawfuily enter into a competing 
business which is of such a nature as to injure the 
corporation; nor can he divert to himself a business 
which should properly belong to the corporation; and, 
in either case, he will hold the profits in trust for the 
corporation. 

When acting in good faith; a director or officer 
is not precluded from engaging in distinct enterpris¬ 
es of the same general class of business as the cor¬ 
poration is engaged in;* but he may not wrongfully 
use the corporation's resources therein,® nor may he 
enter into an opposition business of such a nature 
as to cripple or injure the corporation.® If he docs 


Okl.. 40 F2d 67. 70. citing Oorpns 
Jnrla. 

Md—Acker, etc., Co. v. McGaw, 68 A. 
17. 106 Md. 536. 

96, Ill.—Farwell V. Pyle-National 
Electric Headlight Co.. 124 NE 
449, 289 Ill. 167, affirming 212 III. 
App. 450. 

99 . Ky.—Burley Tobacco Co. v. Vest, 
178 S.W. 1102, 166 Ky. 762. 

14a C.J. p 121 note 66. 

1. Idaho.—Lead Cliff Mining Co. v. 
Wickstrom, 290 P 390. 392. 49 Ida¬ 
ho 573, citing Corpfui Juris. 

Ill.—Hotfman v. Reichert. 31 Ill.App. 
558, affirmed 35 N.R. 627, 147 Ill. 
274, 37 Am.S.R, 219. 

Ky.—Burley Tobacco Co. v. Vest, 178 
S.W. 1102, 165 Ky. 762. 

2. Idaho.—Lead Cliff Mining Co. v. 
Wickstrom, 290 P. 390, 49 Idaho 
573. 

Ky.—Burley Tobacco Co. v. Vest, 178 
S.W. 1102, 165 Ky. 762. 

3. Kan.—Safford v. Tibbetts, 178 P. 
618, 104 Kan. 224. 

^ U.S.—Red Top Cab Co. v. Ilan- 
chetl. D.CCal., 48 F.2d 236. j 

Colo.—Colorado & Utah Coal Co. v. 
Hams. 49 P.2d 429. 97 Colo. 309— 
Carper v. Frost Oil Co., 211 P. 370. 
371. 72 Colo. 345, quoting Corpus 
Juris. 

Del.—Guth V. Loft, Inc., 5 A 2d 503, 
sustaining Loft, Inc. v. Guth, Ch., 

2 A.2d 225. 

Ky.—Coleman v. Hanger, 275 S.W. 
784, 789, 210 Ky. 309, citing Corpus 
Juris. 

Miss.—Pioneer Oil & Gas Co. v. An¬ 
derson, 151 So. 161, 163, 168 Miss. 
334, quoting Corpus Juris. 

Mont.—Greer v. Stannard, 277 P. 622, 
85 Mont. 78. 64 A.L.R. 772. 

Tex.—Detroit Fidelity & Surety Co. 

V. First Nat. Hank. Civ.App., 66 S. 

W. 2d 406, 407. citing Corpus Juris. 
W.Va.—Young v. Columbia Oil Co., 

168 S.E. 678, 110 W.Va. 364—Tier¬ 
ney V. United Pocahontas Coal Co., 
102 S.E. 249, 86 W.Va. 645. 

14a C.J. p 121 note 69. 


Noncompetitivs busiusss 

(1) Where tobacco warehouse com¬ 
pany had never engaged in business 
of buying tobacco from farmers, al¬ 
though it had occasionally tioiight to¬ 
bacco at sates conducted on its floors 
for special reasons, its president need 
not account to corporation for profits 
made l»y him on tobacco purchased 
from farmers on his own account and 
delivered at corporation's warehouse, 
so that corporation received commis¬ 
sions on sales thereof, since such 
transactions by him were not in com¬ 
petition with corporation’s business. 
—Lancaster Loose Leaf Tobacco Co. 
V. Robinson. 250 S.W. 997, 199 Ky. 
313. 

(2) Misrepresentations by presi¬ 
dent of corporation to other officers 
that tobacco which he was purchas¬ 
ing from farmers in his own name 
was being purchased on behalf of 
another were immalerlal where he 
did not, in making such purchases, 
c'ompete with business of corporation, 
and do not entitle corporation to 
profits made by him from tobacco so 
purchased.—Lancaster Loose Leaf 
Tobacco Co. v. Robinson, supra. 

5. Del —Guth v. Loft. Inc., 5 A 2d 
503, sustaining Loft, Inc., v. Guth, 
Ch., 2 A.2d 225. 

6. U.S.—Red Top Cab Co. v. Han- 
chett. n.C.Cal., 48 F.2d 236. 

Del.—Guth V. Loft, Inc., 5 A.2d 603, 
sustaining Loft. Inc., v. Guth, Ch., 
2 A.2d 225. 

Ky.—Coleman v. Hanger, 275 S.W. 
784, 789, 210 Ky. 309, citing Oor- 
pua Jaxis. 

Miss.—Pioneer Oil & Gas Co. v. An¬ 
derson. 151 So. 161, 163, 168 Miss. 
334, quoting Corpus Juris. 

14a C.J. p 121 note 70. 

Btatamaut of ruls 

If there is presented to corporate 
officer business opportunity which 
corporation is financially able to un¬ 
dertake, which from its nature Is in 
corporation’s line of business, of 
practical advantage to it, and one in 
which corporation has interest or 

ICO 


reasonable expectancy, and, by em¬ 
bracing opportunity, self-interest of 
officer will be brought into conflict 
with that of corporation, he cannot 
seize oppo»*tunlty for himself, and, 
if he betrays corporation, corporation 
may elect to claim all benefits of 
transaction for itself, and law will 
Impress a tru.st In favor of corpora¬ 
tion.—Guth V. lioft, Inc, Del., 6 A 2il 
503, sustaining Loft, Inc., v. Guth. 
Ch.. 2 A 2d 225 

» 

Dstermiaatioa of liability 

(1) Whether business proposition, 
of which (►nicer or director of corpo¬ 
ration ha.s taken advantage, came to 
him in his individual capacity so as 
to entitle him to treat it as his own, 
or wheth«‘r it w'as in line of corpora¬ 
tion’s activities so as to preclude him 
from emliracing it as his own, cannot 
be determined by anv hard and fast 
rule, but each ca.se must be classified 
by its individual facts—L6ft, Inc. v 
Guth, Del (’ll, 2 A.2d 225, sustained 
Guth V. Loft. Inc., Sup, 5 A 2d 503 

(2) Whether there was a specific 
“duly” on part of officer or director 
to act or <'ontract in regard to par¬ 
ticular matter as representative of 
corporation.—Guth v. Loft, Inc., Del.. 
5 A 2d 503, sustaining Loft, Inc., v. 
Guth, Ch., 2 A.2d 225. 

(3) The officer’s right depends on 
circumstances existing at time that 
opportunity was pr(*sented to biiii, 
without regard to subsequent events 
—Guth V Loft. Inc., Del., 5 A.2d 503. 
sustaining Loft, Inc. v. Guth, Ch., 
2 A.2d 225. 

Bstoppal to daily liability 

Where complainant corporation 
po.s8es8ed financial means to estali- 
lish busint'SH of producing Pcpsi-Cola 
syrup, and such business was along 
line of its business, which included 
manufacture of fountain syrups, its 
director and president, who embarked 
on busln<»ss of producing Pepsi-Cola 
syrup for his own profit, and who in 
so doing utilized complainant’s re¬ 
sources because of inadequacy of his 
own means, was estopped to deny 
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enter into such business, equity will infpress a 
trust for the benefit of the corporation on the profits 
arising therefrom, or on the competitive business it¬ 
self,^ and it is immaterial that the corporation suf¬ 
fered no loss by the transactionbut a person may, 
as a condition to becoming an officer in a corpora¬ 
tion, reserve the right to engage for his own benefit 
in a similar business at the same time.^ After the 
corporation has refused or failed to obtain a con¬ 
tract with a third person, a corporate director or of¬ 
ficer is not precluded from contracting in his own 
behalf with such third person;^® and after a con¬ 
tract with a third person is set aside over the pro¬ 
test of the corporation, it is not damaged by the 
wrongful act of the officer or director in taking it 
in his own name.^i Certainly, he owes no duty to 
the corporation not to engage in a similar business 
after he has severed his connection with the cor- 
poration.i2 However, directors, officers, or agents, 
while ostensibly acting for the company, are not at 
liberty to divert in their own favor,'3 or for the 
benefit of competitive corporations,business which 


should properly belong to the company which they 
represent; and this is true, even though their com¬ 
pany is unable to finance the transaction,!^ and al¬ 
though the directors, in good faith and because of 
such financial inability, have rejected the proposi¬ 
tion for the corporation and have accepted it for 
themselves, using their own funds exclusively;^® 
and where they take a contract in their own name 
under such circumstances, they are trustees thereof 
and accountable in the company for the profits 
which they make out of the transaction.^*^ It is no 
breach of the fiduciary obligation of an officer or 
director to take security for a personal debt due 
him from one who is also indebted to the corpora- 
tion.i® Although the corporation is itself author¬ 
ized to act as receiver, its officer may accept a per¬ 
sonal appointment as receiver of another corpora- 
tion.i® 

An injunction restraining a former president of 
a corporation from soliciting business from the cor¬ 
poration’s customers for three years, is not unrea¬ 
sonably long. 20 


7. Individual Profits or Benefits prom Corporate Business 


§ 786. In General 

A director or other officer may not directly or In¬ 
directly derive any personal profit or advantage by rea¬ 


son of his position, and if he does he must account to 
the corporation for secret profits made in vioiation of 
his duty. The transaction, if the officer's interest is dis¬ 
closed, may be authorized or ratified. 


that in embraclnB opportunity to pro- 
duoo Pcpsi-Coln syrup he did so in 
behalf of complainant.—Loft, Inc., v 
Quih. Pel.Oh., 2 A.2d 225, sustained 
Guth V Loft. Inc, Sup.. 5 A 2d 502 
Borden of showing’ good faith in 
suit l)y <orporation to impress trust 
in its favor on shares of slock of 
defendant corporation created by 
complainant’s president to carry on 
business similar to complainant's ac¬ 
tivities, and established by use of 
complainant’s resources, complain¬ 
ant’s president had burden to show 
that his every act in dealing with 
opportunity presented was in exer¬ 
cise of utmost good faith to com¬ 
plainant.—Guth V. Loft. Inc., Del., 
5 A.2d 502, sustaining Loft, Inc., v. 
Guth, Ch.. 2 A.2d 226. 

7- U.S.—Ued Top Cab Co. v. Han- 

chett. D.C.Cal., 48 P.2d 236. 

Del.—Guth V. Loft. Inc., 6 A.2d 603, 
sustaining Loft. Inc., v. Guth, Ch., 
2 A.2d 225. 

8 . Del.—Loft. Inc., v. Guth, Ch. 2 
A.2d 225, sustained Guth v. Loft. 
Inc., Sup.. 6 A.2d 603. 

Bcoovary la for Individual gains, 

and not for corporali* losses suffered. 
—Loft, Inc. v. Guth, Del.Ch., 2 A.2d 
225, sustained Guth v. Loft. Inc., 
Sup., 5 A.2d 503. 

9. Iowa.—Anderson v. Dunnegan, 250 
N.W. 116, 217 Iowa 672. 

19 C.J.S.-11 


10. 1*1 Iss.—Pioneer Oil & Gas Co v 
Anderson, 151 So 161, 163, 168 
Miss 334. quoting Corpna Juris. 

14a CJ. p 121 note 71. 

11. Miss.—Pioneer Oil & Gas Co. v. 
Anderson, supra. 

N.Y.—Hudson Iron Co. v. Clark, 146 
N.Y.S. 789. 

18. N.Y.—New York Auto. Co. v. 
Franklin, 97 N.Y.S. 781, 49 Misc. 8. 

13. Minn.—Chicago Flexotile F'loor 
Co V Lane. 247 N.W. 617, 188 
Minn. 422. 

Miss.—Pioneer Oil & Gas Co. v An¬ 
derson, 151 So. 161, 163, 168 Miss 
334, quoting Corpus Juris. 

Bxistonca of ooatraet during psriod 
of agency 

Former agent sued for diverting 
corporation’s business to himself 
could not defend on ground that no 
contract for business allegedly di¬ 
verted existed when agent resigned, 
where negotiations were practically 
completed.—Chicago Flexotile Floor 
Co. V. Lane, 247 N.W. 617, 188 Minn. 
422. 

14. Mich.—Wagner Electric Corpora¬ 
tion V. Hydraulic Brake Co., 257 N. 
W. 884, 269 Mich. 560. 

15. N.Y.—Hauben v. Morris, 291 N. 
Y.S. 96. 161 Misc. 174. 
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16l IT.S—Irving Trust Co. v. 
Deutsch, C.C.A., 73 F.2d 121, modi¬ 
fying, DC.N.Y, 2 F.Rupp. 971, cer¬ 
tiorari denied Biddle v. Irving 
Trust Co., 55 S.Ct 405. 294 U S 708. 
79 L Ed. 1243, rehearing denied 55 
set. 514, 294 U.S 73.3, 79 L.Ed. 
1262, certiorari denied Deutsch v. 
Irving Trust Co, 55 S.Ct. 405. 294 

U. S 708. 79 L.Ed 1243. Hammond 

V. Irving Trust Co, 55 S Ct 405, 
294 U.S. 708. 79 L Ed 1243, Irving 
Trust Co. V Mendes, 55 S.Ct. 405, 
294 US 708. 79 L Ed. 1243, and 
Bell V Irving Trust Co., 55 S.Ct. 
406, 294 U.S 709, 79 L.Ed. 1243. 

Del—Loft. Inc., v. Guth, Ch.. 2 A. 
2d 225. sustained Guth v. Loft. Inc, 
Sup., 5 A.2d 503. 

17. Til —Farwell v. Pyle-Natlonal 
Electric Headlight Co.. 124 N.E. 
449. 2S9 Ill. 157. 

Mis.s.—Pioneer Oil & Gas Co. v. An¬ 
derson. 161 So. 161, 163, 168 Miss. 
334, quoting Corpus Juris. 

18. Miss.—Pioneer Oil & Gas Co. v. 
Anderson, supra. 

14a C.J. p 122 note 76. 

19. Md.—Citizens' Trust, el<. , Co. v. 
Tompkins, 54 A. 617, 97 Md. 182. 

90. Mo.—Southwest Pump & Ma¬ 
chinery Co. V. Forslund, 29 S.W.2d 
165, 225 Mo.App. 262. 
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A director or other officer may not either direct¬ 
ly or indirectly derive any personal profit, benefit, 
or advantage by reason of his position that is not 
enjoyed in common by all the stockholders .21 He 


will not be permitted to retain any secret profits 
made by him in breach, or in disregard, of his fidu¬ 
ciary relation but will be required to account for 
such profits to the corporation, 2 a but there is no 


21. U.S.—Burnes Nat. Bank v. Muel- 
ler-Keller Candy Co.. C.C.A.Mo., 8€ 
F.2d 2.52—Dunnett v. Arn, C.C.A. 
Okl., 71 F.2d 912—Davts v. Pearce, 
C.C.A.Colo., 30 F.2d 85—Backua v. 
Flnkelstein, D.C.Minn., 23 F.2d 357 
—Hodfirman v. Atlantic Refining 
Co., D.C.Del., 300 F. 590, reversed 
on other grounds. C.C.A.. Atlantic 
Refining Co. v. Hodgman, 13 F.2d 
781, certiorari denied Hodgman v. 
Atlantic Refining Co., 47 S.Ct. 240, 
273 U.S. 731, 71 L.Ed. 863—Blum 
V. Fleishhacker, D.C.Cal., 21 F. 
Supp. 527. 

Aria.—Phcenix Title & Trust Co. v. 
Alamos Land & Irrigation Co., 211 
P. 670, 24 Ariz. 499, modified on an¬ 
other ground 213 P. 674, 25 Ariz. 
103. 

Cal.—Pasadena Mercantile Finance 
Corporation v. Do Hesa. 10 r.2d 
492, 122 Cal.App. 575. 

Del.—Guth V. Loft, Inc., 6 A.2d 503, 
sustaining Loft, Inc., v. Guth, Ch., 
2 A.2d 226. 

Ill.—Dixmoor Golf Club v. Evans. 166 
N.E. 786, 326 Ill. 612—Long v. Wil¬ 
son Stove & Manufacturing Co., 277 
Ill.App. 57, transferred 188 N.E. 

411, 354 Ill. 465. 

Iowa.—First Nat. Bank v. Fireproof 
Storage Bldg. Co., 202 N.W. 14, 199 
Iowa 1285. 

Ky.—Lancaster Loose Leaf Tobacco 
Co. v. Robinson, 250 S.W. 997, 199 
Ky. 313—F. T. Gunther Grocery 
Co. v. Hazel, 201 S.W. 336, 179 Ky. 
776. 

La.—Louisiana Mortg. Corporation v. 
Pickens, App., 167 So. 914. 915, 
quoting Oorpiu Juris. 

Mich.—Wagner Electric Corporation 
V. Hydraulic Brake Co., 257 N.W. 
884, 269 Mich. 660—Holman v. 

Moore. 242 N.W. 839. 840, 259 Mich. 
63, citing Corpus Juris —Michigan 
Crown Fender Co. v. Welch. 178 
N.W. 684, 211 Mich. 148, 13 A L.R. 
896—Garber v. Town, 175 N.W. 487, 
208 Mich 1, amended 176 N.W. 960. 
208 Mich. 1. 

Minn.—Axford v. Western Syndicate 
Inv. Co.. 170 N.W. 687, 141 Minn. 

412. 

Mo.—Bromschwig v. Carthage Marble 
& White Lime Co., 66 S.W.2d 889. 
892, 334 Mo 319, quoting Corpus 
Juris —Frankford Exchange Bank 
V. McCune, App., 72 S.W.2d 156— 
Ford V. Ford Roofing Products Co., 
App.. 286 S.W. 538 
Mont.—Duffy v. Hastings, 262 P. 816, 
78 Mont. 22. 

Neb.—Duffy V. Omaha Merchants' Ex¬ 
press & Transfer Co., 265 N.W. 1, 
6, 127 Neb. 273, citing Corpus JUp^ 
zls. 


N.Y.—Winter v. Anderson. 276 N.Y.S. 
373, 242 App.Dlv. 430—Lyon v. Hol¬ 
ton. 4 N.Y.S.2d 538. 167 Mlsc. 685— 
Levy V. Pacific Eastern Corpora¬ 
tion. 276 N.Y.S. 291. 153 Misc. 488. 
Okl.—Rose V. First Nat. Bank. 219 
P. 716, 93 Okl. 120—Bentley v. Zel- 
ma Oil Co., 184 P. 131. 76 Okl. 116. 
Or.—Enyart v. Merrick, 34 P.2d 629, 
148 Or, 321. 

Pa.—Bailey v. Jacobs, 189 A, 320, 325 
Pa. 187—Gilmore v. W. J. Gilmore 
Drug Co.., 123 A. 730. 279 Pa. 193. 
Tenn.—McConnell v. Sprouse, 13 
Tenn.App. 291, 296, citing Corpus 
Juris. 

Tex.—Atlas Brick Co. v. North, Civ. 
App., 2 S.W.2d 980, reversed on 
other grounds North v. Atlas Brick 
Co., Com.App., 13 S.W.2d 69, 16 S. 
W.2d 619. 

Utah.—Glen Allen Mining Co. v. Park 
Galena Mining Co., 296 P. 231, 77 
Utah 362—Elggren v. Woolley, 228 
P. 906. 909, 64 Utah 183, quoting 

Corpus Juris. 

Vt,—Capital Garage Co. v. Powell, 
118 A. 524, 96 Vt. 145. 

Va.—^Upton v. Southern Produce Co., 
133 S.E. 676, 147 Va. 937. 

W.Va.—Young v, Columbia Oil Co. of 
West Virginia. 158 S.E. 678, 110 
W.Va. 364, 

Wls.—Johnson v. Crook, 267 N.W. 
453, 216 Wis. 534—Thauer v. Gaeb- 
ler, 232 N.W. 661, 202 Wis. 296— 
In re Wiehe’s Estate, 209 N.W. 671, 
190 Wls. 622. 

14a C.J. p 122 note 79. 

Alleged extraordinary services of 

president of corporation in assisting 
in sale of corporate stock did not 
Justify president's taking secret 
profits from corporation.—Franklin 
V. Mortgage Guaranty & Security Co., 
C.C.A.Cal., 67 F.2d 834. 

Contract to coustmet building for di¬ 
rector 

Where corporation contracted to 
construct building for one of its di¬ 
rectors. and because of directors’ in¬ 
terference accepted bids from irre¬ 
sponsible contractors, who had made 
lowest bids, resulting In failure to 
complete their work, loss therefrom 
must rest on director, owner of build¬ 
ing. and not on contracting corpora¬ 
tion.—Reinhardt v. Owensboro Plan¬ 
ing Mill Co., 216 S.W. 523, 185 Ky. 
600. 

Directors actiniT m flacal agents 

(1) Contract whereby directors em¬ 
ployed themselves as fiscal agents for 
sale of corporate stock was void as 
against public policy.—Pasadena 
Mercantile Finance Corporation v. De 
Besa, 10 P.2d 492, 122 Cal.App. 676. 
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(2) Where directors employed 
themselves as fiscal agents for sale 
of corporate stock, that succeeding 
directors elected to allow them to 
continue entitled directors to com¬ 
missions for sales made from date 
succeeding directors took office.—Pas¬ 
adena Mercantile Finance Corpora¬ 
tion v. De Besa, supra. 

Transactions hold not witliin mis 

(1) Contract between president of 
corporation and salesman, whereby 
president was to share in profits of 
salesman's commission agreement, 
was held not void as secret arrange¬ 
ment to permit president to share in 
profits of salesman's agreements.— 
Deeds v. Gilmer, 174 S.E. 37. 162 Va. 
167. 

(2) The same was held true of an 
assignment of salesman’s commission 
agreement to corporation formed by 
salesman and president of corpora¬ 
tion with which salesman had com¬ 
mission agreement.—Deeds v. Gilmer, 
supra. 

22. U.S.—Gray v. Cornelius. D.C.Okl., 
40 F.2d 67—Davis v. Pearce, C.C.A. 
Colo., 30 F.2d 86—Backus v. Fink- 
elBtein, D.C.Minn., 23 F.2d 357— 
Blum V. Fleishhacker. D.C.Cal., 21 
FSupp. 627—Flannery Bolt Co. v. 
Flannery, D.C.Pa., 16 F.Supp. 803. 
modified on other grounds, C.C.A., 
86 F.2d 43. 

Cal.—Kahle v. Stephens. 4 P.2d 145, 
214 Cal. 89—Angelus Securities 
Corporation v. Ball, 67 P.2d 158, 20 
Cal.App.2d 436—Pacific Slope Se¬ 
curities Co. V. Lloyd, 212 P. 930, 60 
Cal.App. 293. 

Del.—Loft, Inc., v. Guth. Ch., 2 A. 
2d 225, sustained Guth v. Loft. Inc.. 
Sup., 5 A.2d 503. 

Iowa.—First Nat. Dank v. Fireproof 
Storage Bldg Co.. 202 N.W. 14, 199 
Iowa 1285. 

La.—Louisiana Mortg Corporation v. 
Pirkens, App., 182 So. 38.5-^Loulsi- 
ana Mortg. Corporation v Pickens, 
App., 167 So. 914, 915, quoting Cor¬ 
pus Juris. 

Mass.—Lydia E. Plnkham Medicine 
Co. v. Gove, 20 N.^.2d 482. 

Mich.—Holman v. Moore, 242 N.W. 
839, 840, 259 Mich. 63, citing Cor¬ 
pus Juris —Michigan Crown Fender 
Co. v. Welch, 178 N.W. 684, 211 
Mich. 148, 13 A.L.R. 896—Garber 
v. Town. 176 N.W. 487, 208 Mich. 
1, amended 176 N.W. 960, 208 Mich. 
1—^Holland Furniture Co. v. Knooi- 
hulzen. 163 N.W. 884, 197 Mich. 241. 
Mo.—Bromschwig v. Carthage Marble 
& White Lime Co., 66 S.W.2d 889, 
892, 834 Mo. 319, quoting Corpus 
Juris. 
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liability for damages when no loss occurs from the 
breach of duty.^s Neither will the courts enforce 
a secret agreement made by him with another per¬ 
son whereby he is to derive a personal benefit in 
fraud of the other stockholders.24 It is immaterial 
that the corporation was not damaged,26 or even 
that it was benefited,2® by the transaction in which 


the profit was made, or that the officer acted 
throughout in the highest good faith and without 
intent to injure the corporation, 27 or that the means 
used to accomplish the unlawful end would, stand¬ 
ing alone, be lawful ;26 nor do the vermiculations 
by which the unfaithful officer endeavors to conceal 
the real nature of the transaction have any other 


Neb.—Duify v. Omaha Merchants' 
Express & Transfer Co., 255 N.W. 
1, 6. 127 Neb. 272. citing Oorpvui Ju¬ 
ris— Howell V. Poff, 241 N.W. 648. 
122 Neb. 793. 

N.J.—National Mfrs, Co v. Bird. 127 
A. 819, 97 N.JEq. 242. 

.N.Y.—City Investing Co. v. Gerkon, 
193 N.Y.S. 271, 200 App.Div. 603 
—Hauben v. Morris, 291 N.Y.S. 96, 
161 Misc. 174. 

Pa.—In re Buse ft Caldwell, 196 A. 9. 
328 Pa. 211. 

S.f)—Aaron v. Ilcwett, 244 N.W. 380, 
60 S.D. 238 

Tenn.—McConnell v. Sprouse. 13 
Tenn.App. 291, 296. citing Corpus 
Juris. 

Tex —Anderson v. O'Briant, Civ.App , 
3 S.W.2d 842. error refused—Atlas 
Brick Co, V. North, Civ.App., 2 S. 
W.2d 980, reversed on other 
grounds North v. Atlas Brick Co., 
Coni.App., 13 S.W.2d 59, 16 S.W,2d 
519. 

Utah—Elggrcn v. Woolley, 228 P. 
906, 909. 64 Utah 183. quoting Cor¬ 
pus Juris. 

W.Va.—North American Coal & Coke 
Co v 0‘Neiil, »,»» S K. 822, 82 W.Va. 
186 

WiH.—In rv Wiehe'.s Estate, 209 N.W. 

671, 190 Wis 622 
14a C.J. p 122 note 80. 

Xsmsdies of corporation 

A director of corporation has duty 
to exercise good faith and fairness 
and to make full disclosure in his 
dealings with corporation, and where 
there is breach of such duty, corpo¬ 
ration may rescind or recover undis¬ 
closed profits or have such other re¬ 
lief as exigencies require.—Barber v. 
Kolowlch, 276 N.W. 797, 282 Mich. 
143. 

Joint and ssvsral liability 

aciK'rally, directors are jointly and 
severall> liuble to account for profits 
earned by breach of their fiduciary 
duty.—Hauben v. Morris, 291 N.Y.S. 
96, 161 Misc. 174. 

Aequissosnos in fraud 

In suit by stockholders for ac¬ 
counting of secret profits by other 
stockholders and director of corpo¬ 
ration, notwithstanding that one de¬ 
fendant reaped no benefit from alleg¬ 
ed Illegal transaction, where it was 
his duty as a director to acquaint 
other officers with facts concerning 
transaction and to use every effort to 
prevent consummation of fraud, his 
passive acquiescenue constituted neg¬ 


lect of duly rendering him liable 
therefor.—Held v. Robinson, 220 P. 
676, 64 Cal.App. 46. 

On aooouutiag corporation's officer, 
making private profit In corporate af¬ 
fairs, is liable to corporation for 
funds remaining in his hands, in ab¬ 
sence of showing as to proper dispo¬ 
sition thereof.—^Atlas Brick Co. v. 
North, Tex.Civ.App., 2 S.W.2d 980, 
reversed on other grounds North v. 
Atlas Brick Co.. Com.App., 13 S.W 
2d 59, 16 S.W.2d 519. 

Obtaiaiug advantage over minor oflU 
oer 

Superior officer of corporation can¬ 
not exercise his office to procure ad¬ 
vantage over minor ofn<*er, although 
minor officer is defaulter.—^Kellogg- 
Mackay Co v. O'Neal, 177 N.E. 778. 
39 Ohio App 372. 

Dealing in seouritieB 

President who bought securities 
without authority was chargeable 
with total amount of corporate funds 
which went into transaction, notwith¬ 
standing securities were sold at a 
loss.—Flannery Bolt Co. v. Flannery, 
D C.Pa.. 16 F.Supp. 803, modified, C.C. 
A , 86 F 2d 43. 

Bnoeesive bonueee ftom corporation 

Controlling directors of corpora¬ 
tion, who received excessive bonuses 
because profits on which bonuses 
were bused were exaggerated, must 
account to corporation for money to 
which they were not entitled, regard¬ 
less of whether their motives were 
fraudulent.—CJopIay Cement Mfg. Co. 
v. Loob, 207 N.YS, 659. 124 Misc. 640, 
affirmed 213 N.Y.S. 784, 215 App.Div. 
805. 

Bffeot of resignation from ottos 

Directors of Delaware corporation 
who exchanged stock owned by them 
for securities of corporation in unau¬ 
thorized traiiHaclion with another di¬ 
rector were not liable to corporation 
for secret profit realized by such oth¬ 
er director by sale of part of stock 
so obtained after directors who 
transferred stock had resigned their 
offices and withdrawn entirely from 
corporation.—^Angelus Securities Cor¬ 
poration v. Ball, 67 P.2d 152, 20 Cal. 
App.2d 423. 

23. Mich.—Barber v. Kolowlch. 275 

N.W. 797, 282 Mich. 143. 

24. Mo.—Bromschwig v. Carthage 

Marble ft White Dime Co., 66 S.W. 

2d 889, 892, 334 Mo. 319, quoting 

Oorpue Jnrie. 


Utah.—Elggren v. Woolley, 228 P. 
906, 909, 64 Utah 183, quoting Cor- 
piie Juris. 

25. Del.—Guth v. Loft, Inc., 5 A.2d 
503, sustaining Loft, Inc., v. Guth. 
Ch., 2 A.2d 225. 

La—Louisiana Mortg. Corporation v. 

Pickens, App., 167 So. 914. 

Mo.—Bromschwig v. Carthage Mar¬ 
ble ft White Lime Co., 66 S.W.2d 
889, 893. 334 Mo. 319. quoting Oor- 
pne Jnrie. 

Tenn.—McConnell v Sprouse, 13 
Tenn.App. 291, 297, citing Corpus 

Jnrie. 

Utah.—Elggren v. Woolley, 228 P. 
906, 909. 64 Utah 183, quoting Cor¬ 
pus Juris. 

14a C.J. p 123 note 82. 

Dieoloeiug iaformetion as to assets 

President and general manager of 
corporation could be requir*‘d to ac¬ 
count to corporation for profit de¬ 
rived from disclosing information 
concerning corporate assets to judg¬ 
ment creditor of corporation, not¬ 
withstanding that corporation suf¬ 
fered no injury by such di.sclosure 
and that officer could have been forc¬ 
ed to give such information as to 
assets.—Louisiana Mortg. Corpora¬ 
tion v. Pickens. La.App.. 182 So. 385 
—Louisiiina Mortg. Corporation v. 
Pickens, La.App.. 167 So. 914. 

26. Neb —Duffy v Omaha Mer¬ 
chants' Express ft Transfer Co., 255 
N W. 1, 127 Neb. 273. 

27. Cal.—Western States L. Ins. Co. 
V. Lockwood. 135 P. 496, 1G6 Cal. 
r85. 

Iowa.—Hoyt v. Hampe, 214 N.W. 718, 
206 lo^^a 206. rehearing denied 220 
N.W. 45. 206 Iowa 206. 

Mo.—Bromschwig v Carthage Marble 
ft White Lime Co., 66 S.W 2d 889, 
893, 334 Mo. 319, quoting Corpus 
Juris. 

N.Y.—Hauben v. Morris, 291 N.Y.S. 
96, 161 Misc. 174. 

Tenn.—McConnell v. Sprouse. 13 
Tenn.App. 291, 297, citing Corpus 
Juris. 

Utah.—Elggren v. "Woolley, 228 P. 
906, 909, 64 Utah 183, quoting Cor¬ 
pus Juris. 

28. Pa.—Commonwealth Title Ins., 
etc., Co. V. Seltzer, 76 A, 77, 227 
Pa. 410, 136 Am.S.K. 896. 

Utah.—Elggren v, Woolley, 228 P. 
906, 909, 64 Utah 183, quoting Cor¬ 
pus Juris. 
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effect than to show his guilty scienter, and thus 
furnish evidence against him.29 A director, of¬ 
ficer, or agent who conducts transactions in the 
company’s name with its money and with the aid of 
its employees cannot escape liability for the profits 
realized on the ground that the transactions would 
have been ultra vires the corporation where they 
were not malum in se.^o The rule precluding a di¬ 
rector from deriving a profit from the corporate 
business is especially applicable where the corpora¬ 
tion is itself a trustee.®^ Where brokers who sold 
trust property divided their commission with anoth¬ 
er broker who was a director of the corporate trus¬ 
tee, it was held that the trustee was not chargeable 
thercwith.32 The interest of the directors or other 
officers in a transaction renders it avoidable at the 
instance of the corporation or stockholders but 
if the interest of the directors is disclosed, the trans¬ 
action "may be authorized or ratified.34 A corpo¬ 
rate officer may, by direct act or acquiescence of all 


the stockholders, be authorized to use the corporate 
powers and assets for his individual bencfit.36 
Third persons may not complain that the officers 
acted for their own advantage.^® 

§ 787. Interest in, and Profits from, Con¬ 
tracts 

Neither a director nor other officer may lawfully 
derive peraonal benefit from contracts made by him on 
behalf of the corporation, and must account to the cor¬ 
poration for benefits so derived. Such contracts are not 
void, but voidable. 

A director or other officer who contracts in be¬ 
half of the corpqration is precluded from having 
any interest in, or deriving a profit or benefit from, 
the contract otherwise than as a stockholder of the 
corporation.37 He cannot gain any rights under 
such a contract and he may be required to ac¬ 
count to the corporation for the profits, commis¬ 
sions, or other benefits so derived by him.^Ji Such 


29. Utah.—Elgrgrfn v. Woolley, su¬ 
pra. 

Vt.—Rutland Electric Ul^ht Co. v 
Bates, 35 A. 480, 68 VI. 579. 64 Am. 
S.R. 904. 

*‘The law has ceased to look upon 
the mere form of the device em¬ 
ployed. but instead, now pierces 
throufirh the surface and seizes upon 
the evils which lie within ’*—Blum v. 
Fleishhacker, D.C.Cal., 21 F.Supp. 627, 
531. 

30. Tenn.—Memphis, etc., River 
Packet Co. v, Agrnew, 177 S.W. 949. 
132 Tenn. 265, L.R.Ai«lfiA 640. 

31. U.S.—Chicago. M & St. P. R. 
Co. V. Des Moines Union R. Co., 
Iowa 41 S.Ct. 81. 254 U.S. 196. 66 
KEi'i. 219, modifying 254 F. 927. 
166 C.C.A. 289. 

N.M.—Cartwright v. U. S. Bank, etc., 
Co., 167 P. 436, 23 N.M. 82. 

32. U.S.—Leathc v. Title Guaranty 
Trust Co., C.C.A.Iiio., 18 P.2d 41. 
certiorari denied 48 S.Ct. 30, 276 U. 
S. 635, 72 L.Ed. 412. 

33. U.S.—Rogers v. Guaranty Trust 
Co. of New York. C.C.A.N.Y., 60 F. 
2d 114, affirming, D.C., 60 F.2d 106, 
certiorari granted 63 S.Ct. 80, 287 
U.S. 586, 77 L.Ed. 612, reversed on 
other grounds 63 S.Ct. 295, 288 U.S. 
123, 77 L.Ed. 652, 89 A.L.R. 720. 

Ark.—Consumers’ Ice & Coal Co. v. 
Security Bank & Trust Co.. 280 S. 
W. 677, 170 Ark. 630. 

Iowa.—Hoyt v. Hampe, 214 N.W. 718, 
206 Iowa 206, rehearing denied 220 
N.W. 45. 206 Iowa 206. 

34. Wash.-r—Tefft v. Schaefer. 239 P. 
837, 136 Wash. 302, moditled on an¬ 
other ground 239 P. 1119, 136 Wash. 
302. 

83. Minn.—Lake Park Development 


Co. v. Steenberg Const. Co., 276 N. 
W. 661, 201 Minn. 396. 

36. Town.—F. P McKay Co. v. Sav- 
ery House Hotel Co.. 168 N.W. 296. 
184 Iowa 260. 

37. U.S,—Flannery Bolt Co. v. Flan¬ 
nery, D.C.Pa., 16 F.Supp. 803, modi¬ 
fied on other grounds, C.C.A., 8G F. 
2d 43. 

Ark—Consumers* Ice & Coal Co. v. 
Security Bank & Trust Co., 280 S. 
W. 677, 170 Ark. 630. 

Ill.—.^chroeder v. Otto, 240 Ill.App. 
567. 

Ky,—Langley v. Spooky Hollow Real¬ 
ty Co. 64 S.W.2d 469, 251 Ky. 76. 
Tenn.—Walker v. Brownsville Cotton, 
Oil, & Ice Co.. 4 Tenn.App. 104. 
Wis.—Johnson v. Crook, 267 N.W. 

453, 216 Wis. 534. 

14a C.J. p 123 note 89. 

Contraot to advaaos monay 

The board of directors could not 
make a valid contract to advance 
money and merchandise of corpora¬ 
tion on a stockholder’s share of an¬ 
ticipated net earnings of corporate 
business, where majority of board 
was interested in contract adversely 
to corporation.—^Miley v. Heaney, 169 
N.W. 64. 168 Wis. 58. 

Bnla iaappUoabla to atookboldar rap- 
raaantad on board 
Where corporate stockholder which 
was represented on board of direc¬ 
tors of debtor corporation, but did not 
control board, acquired bonds of debt¬ 
or at average price of ten per cent 
of their face value, record did not 
disclose that corporate stockholder 
was in fiduciary relationship such as 
would make directors liable for tak¬ 
ing advantage of their position.—In 
re New York Rys. Corporation, C.C.A. 
N.Y., 82 F.2d 739, certiorari denied 
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Bruckenfcld v. New York Rvs Cor¬ 
poration. 56 SCI. 959, 29S US. 687, 
80 L.Ed. 1406. 

38. U.S.—Warden v. Union Pnc. R 
Co.. Neb., 103 U.S. 651. 26 L Ed 509 

Tnd.—Ward v. Yarnelle, 91 N E. 7, 
173 Ind. 536. 

39. 111.—DIxmoor Golf Chil* v Ev¬ 
ans. 156 NE. 785, 325 Ill. 612. 

Iowa.—First Nat. Bank v. Fireproof 
Storage Bldg. Co., 202 N W. 14. 
199 Iowa 1285. 

Mass.—Beaudette v. Graham. 165 N. 

E. 671, 267 Ma.qs. 7. 

N.J.—Keely v. Black. Ill A 22, 91 
N.J.Eq. 62, reversing 107 A. 825, 
90 N.J.Eq. 439. 

14a C.J. p 123 note 91. 

CominlSBloa from sals of bonds 

Directors receiving commission 
from sale of bonds are required to 
account therefor.—Finch v. Warrior 
Cement Corporation. 141 A. 54, 16 Del. 
Ch. 44. 

Corporate agent must account for 
secret commissions received on goods 
purchased for corporation—Chicago 
Flexotile Floor Co. v. Lane, 247 N.W. 
517, 188 Minn. 422. 

Bnle IaappUoabla 

(1) That director In corporation 
owning ore land, which had deter¬ 
mined not to mine, but to lease, prop¬ 
erty, is interested in lease made by 
other directors without his partici¬ 
pation, and after his express with¬ 
drawal, with notice to adverse di¬ 
rectors that he favored lease, did not 
render him accountable to corpora¬ 
tion, as trustee, for profits made.— 
Cleveland-Cliffs Iron Co. v. Arctic 
Iron Co.. Mich., 261 P. 16. 171 C.C.A. 
611, certified questions dismissed 39 
S.Ct. 91, 248 U.S. 178, 63 L.Ed. 19S. 
and certiorari denied Arctic Iron Co. 
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a contract is voidable at the instance of the corpo¬ 
ration,^ o and injured stockholders,^i and it will not 
be enforced in equity where it is resisted and the 
arrangement is brought to light ,^2 but it is not abso¬ 
lutely void42 and it can be avoided only by the cor¬ 
poration,^^ or stockholders.*® The directors of a 
solvent corporation may not take over a corporate 
contract for their own profit,** even though the 
corporation is financially unable to perform such 
contract.*"^ Directors who know "or should know 
that a contract is unlawful, and who enter into it 
for personal gain, violate their trust, and must re¬ 
imburse the corporation for any damages actually 
suffered thereby.** To be unassailable any arrange¬ 
ment by an officer or director with a contractor 
with the corporation by which he is to share in the 
profits of the contract must be confirmed by the 
stockholders;** but where the stockholders have 
knowledge of the facts and power to prevent the 
consummation of the contract if they choose, con¬ 
structive fraud will not be presumed.®* 

Where a contract with a corporation is fulfilled 
to the satisfaction of the directors and it appears 
that the work is beneficial to the corporation and is 
done on favorable terms, equity will not enjoin pay¬ 
ment of the stipulated compensation on the allega¬ 
tion of a stockholder that there is a secret agreement 


between one of the directors and the contractor to 
divide the profits.®^ Directors who own all the 
stock are not within the rule prohibiting persons in 
a fiduciary relation from contracting for their own 
advantage in the name of the beneficiaries .®2 A 
commission paid to an officer for procuring a loan 
for it will not be disallowed where it is not per sc 
excessive and would have been proper if agreed to 
in a contract between the corporation and a third 
person and the contract to pay it has not been re¬ 
scinded by the company.®* The payment to a cor¬ 
porate officer of a commission on the sale of land 
to the corporation, which had been agreed on be¬ 
fore he became an officer, and which was recorded 
in the records of the vendor and openly mentioned 
by the latter’s representatives, was not a payment 
of a secret commission.®* So, it has been held that 
when a corporate president, with the exclusive agen¬ 
cy to dis{)ose of certain lands, s()ld the property to 
a corporation formed from four existing corpora¬ 
tions in which he was interested, the trustee of the 
consolidated corporation could not recover a salens 
commission received by the president, in the absence 
of fraud.®® It has also been held that the fact that 
a broker is a stockholder and nominal director of a 
corporation docs not disqualify him from negotiat¬ 
ing a sale and purchase of the property of another 
corporation and to act in the same capacity for 


V. Cleveland-Cllffa Iron Co, 40 S Ct 
179. 251 US. 558, 64 L.Ed. 413. 

(2) WhiTt* two tt*nants in common 
of ore land formed rorporation to 
handle it, with equal diviaion of 
stock and directors between them, 
and one faction refused to mine prop¬ 
erty as desired by other, but after 
one opposini? director had withdraw'n 
leased same at a royalty satisfactory 
to it. the fact that its cotenant, 
through contract with lessee, partici¬ 
pated in mining, from which it rea¬ 
lized a profit, did not render it ac¬ 
countable to corporation as trustee 
for such profits.—Cleveland-Cliffs 
Iron Co. V. Arctic Iron Co., supra. 

40u Ark.—Consumers' Ice & Coal Co. 
V. Security Bank & Trust Co., 280 
S.W. 677, 170 Ark. 530. 

Va.—-Deeds v. (Silmer, 174 S.E. 37, 162 
Va. 167. 

14a C.J. p 124 note 92. 

41. Ark.—Consumers’ Ice & Coal Co. 
V. Security Hank & Trust Co., 280 
S.W. 677, 170 Ark. 530. 

42. U.S.—Thomas v. Brownvllle, Ft. 
K. & P. R. Co.. Neb.. 3 S.Ct. 316, 
109 U.S. 622, 27 L.Ed. 1018. 

in.— Bestor v. Wathen, 60 Ill. 138. 

43. Utah.—Elggren v. Woolley, 228 
r. 906, 64 Utah 183. 

14a C.J. p 124 note 94. 


Corporation may eleot to aArm 
contract and enforce it against party 
who was party to wrong.—Elggren v 
Woolley. 228 P. 906. 64 Utah 183. 

44. Va.—Deeds v. Gilmer, 174 SE 
37. 54. 162 Va. 157, citing Corpus 
Juris. 

14a C.J. p 124 note 96. 

No equities in favor of party con- 
traotiug with oAoer 

Generally, any equities arising 
from contract between third party 
and officer of corporation by which 
ho participates in profits of contract 
betw’een third party and corporation 
are equities in favor of corporation 
or Its stockholders and not of third 
party.—Deeds v. Gilmer, 174 S.E. 37, 
162 Va. 157. 

45. Va.—Deeds v. Gilmer, supra. 
Under peculiar oirouuuitauoes* a 

court of equity may interfere in be¬ 
half of stockholders.—Bostwick v. 
Chapman, 24 A. 32, 60 Conn. 653 

46. 111.—Farwell v. Pyle-National 
Electric Headlight Co., 212 Ill.App. 
450, affirmed 124 N.E. 449, 289 III 
157. 

47. U.S.—Irving Trust Co. v. 
Deutsch, C.C.A.N.Y., 73 P.2d 121, 
modifying, D.C., 2 F.Supp. 971, and 
certiorari denied Biddle v. Irving 
Trust Co., 66 S.Ct. 405, 294 U.S. 708, 
79 Li.Bd. 1243, rehearing denied 65 
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act. 614. 294 U.S. 733. 79 L.Kd. 
1262, certiorari denied Deutsch v. 
Irving Trust Co, 55 S Ct 405, 294 

U. S 708, 79 L.Ed. 1243. Hammond 

V. Irving Trust Co. 65 S Ct. 405, 
294 US. 708, 79 D.Ed. 124.3, Irving 
Trust Co. V. Monde.s, 55 S Ct. 405, 
294 U.S. 70S, 79 L.Ed. 1243, and 
Bell V. Irving Trust Co., 55 S.Ct, 
406. 294 US 709, 79 L Ed. 1243. 

48. N Y.— Di Tomasao v Loverro, 
293 N.Y.S. 912. 2.50 App Div. 206, 
affirmed 12 N.K.2d 570, 276 N.Y. 
551, roargument and motion denied 
12 N.E.2d 601. 276 N.Y. 610, motion 
denied 13 N.E.2d 59, 276 N.Y. 681. 

49. Ind.—Paine v. Lake Erie, etc.. 
It. Co., 31 Ind. 283. 

50. Mass.—Union Pac." R. Co. v. 
Credit Mobilier, 136 Mass 367. 

51. N.C.—Havens v. Hoyt, 69 N.C. 
116 

58. U S.—McCracken v. Robison, N. 
Y., 57 F. 375, 6 C C.A. 400 

53. U.S.—In re Knox Automobile Co., 
D.C.Mass., 229 F. 241. 

54. U S.—In re Georgia Steel Co, D. 
C.Ga., 240 F. 473. affirmed Peeples 
v. Georgia Iron & Coal Co., 248 F. 
886, 160 C.C.A. 644. certiorari de¬ 
nied 38 S.Ot. 682, 247 U.S. 619, 62 
L.Ed. 1246. 

55. Tex.—Stevens v. Walker, Civ. 
App., 288 S.W. 636. 
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such other corporation and receive compensation 
from one or both, provided he acts fairly and in 
good faith.56 

An express provision of the statute, prohibiting 
directors from being interested in contracts of the 
corporation cannot be waived by either the direc¬ 
tors or the stockholders.57 

Personal covenant not to engage in competing 
business. On sale of a corporation's property to 
another corporation, an officer or director of the 
selling corporation may enter into a personal cove¬ 
nant with the buyer to refrain from engaging in the 
same business, and need not account to the receiv¬ 
er of the seller for the consideration received for 
such covenant.56 So, the directors of a manufac¬ 
turing corporation may, pending negotiations for 
its consolidation with another corporation, enter 
into personal covenants, for a fair consideration. 


19 C.J.S. 

not to engage in the same manufacture for a stated 
period.59 

§ 788. Bribes and Gratuities 

Gifts, gratuities, or bribes given to a director or 
officer to influence his action must be accounted for by 
him and surrendered to the corporation. 

Gifts, gratuities, or bribes given to a director or 
officer to influence his official action must be ac¬ 
counted for by him and surrendered to the com¬ 
pany ;66 and the corporation may proceed against 
him at law or in equity for damages for the breach 
of trust.6t At the election of the corporation, the 
contract will inure to its benefit.62 Stockholders 
cannot recover bonuses paid by the managing offi¬ 
cers to other officers on the ground that they were 
secret and fraudulent, merely because information 
as to what some of the officers were paid was with¬ 
held from other officers and employees.®^ 
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§ 789. In General 

The mere fact that some, a majority, or all of the 
directors or contracting officers of two corporations are 
common to both, does not render a contract between 
such corporations void; it is merely voidable for fraud or 
unfairness, and the burden Is on those seeking to 
sustain the transaction to prove absence of fraud or un¬ 
fairness. 

The fact that the officers of one corporation are 
also officers of another does not make the corpo¬ 


rations the same,64 nor the acts of one the acts of 
the other.65 

Interlocking directorates of different corporations 
are not fraudulent per se, but are denounced only 
when used to accomplish a fraudulent end.®® 

Corporations controlled and managed by the same 
officers have a right to deal with each other,67 and 
the mere fact that some, a majority, or all of the 


56. W.Va.—Princeton Power Co. v. 
Hardy. 137 S.E. 362, 103 W.Va. 329. 

57. N.Y.—Barton v. Port Jackson, 
etc,. Plank Hoad Co., 17 Barb. 397. 

58. N.Y.—Paul v. Walter, S N.Y.S.2d 
232. 

58. U.S.—Bristol v. Scranton, C.C. 
Pa., 67 F. 70, affirmed 63 F. 218, 11 
C.C.A. 144. 

00. Mich.—Holland Furniture Co. v. 
Knouihuizen, 163 N.W. 884, 197 

Mich. 241. 

N.Y.—Stanton v. Schenck, 252 N.Y.S. 
172, 142 Misc. 406. 

Pa.—Keystone Guard v. Beaman, 107 
A. 835, 264 Pa. 397. 

Tex.—Anderson v. O’Brlant, Civ.App., 
3 S.W.2d 842, 843, error refused, 
citinfj; Corpus Juris. 

14a C.J. p 126 note 7. 

OX. Pa.—Simons v. Vulcan Oil & 
Mining Co, 61 Pa. 202, 100 Am.D. 
628. 

Amount of recovery 

Where directors were to receive a 
bonus and exemption from taxes for 
establishing a factory in another 
city, the corporation can recover 
from them for their breach of trust, 
only the amount received by the di¬ 
rectors, less the value of the serv¬ 


ices they agreed to perform.—Hook¬ 
er, Corser & Mitchell Co. v. Hooker, 
92 A. 443, 88 Vt. 335. 

08. Kan.—Sargent v. Kansas Mid¬ 
land R. Co., 29 P. 1063, 48 Kan. 672. 
Vt.—^Hooker, Corser & Mitchell Co. v. 

Hooker, 92 A. 443, 88 Vt. 335. 

03. lll.—Joy V. Ditto, Inc., 190 N. 
H. 671, 356 Ill. 348, affirming 271 
Ill.App. 396. 

64. Ark.—Ft. Smith Light, etc., Co. 
V. Kelley, 127 S.W. 967, 94 Ark. 
461. 

Mont.—Godfrey L. Cabot, Inc. v. Gas 
Products Co.. 19 P.2d 878, 883. 98 
Mont. 497, quoting Corpus Juris. 

65. U.S.—Pact he Can Co. v. Hewes, 
C.C.A.WaHh., 95 F.2d 42. 

Mo.—National City Bank of St. Louis 
V. Carleton Dry Goods Co„ 67 S.W. 
2d 69, 73, 334 Mo. 339, citing Corpus 
juris. 

Mont.—Godfrey L. Cabot, Inc. v. Oas 
Products Co.. 19 P.2d 878. 883. 93 
Mont. 497, quoting Corpus Juris. 
Wis.—Bergenthai v. State Garage & 
Trucking Co.. 190 N.W. 901, 904, 
179 Wis. 42, citing Corpus Juris. 
14a C.J. p 125 note 13. 

00. U.S.—Equitable Trust Co., of 
New York v. Denver & R. G. R. 
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Co., D.C.C 0 I 0 ., 269 F 987. nfflrnn-d. 
C.C.A., Levy v. Equitable Trust Co. 
of New York, 271 F. 49 
Pa.—Bowman v Gum, Inc., 193 A. 
271, 327 Pa. 403. 

07. U.S.—Kelly Liquor Co. v Na¬ 
tional Brokerage Co., Cust. & Pal. 
App., 102 F.2d 857—Atlunlic Refin¬ 
ing Co. V. Port Lobos Petroleum 
Corporation, D.C.Del., 280 F. 934— 
Smith V. Chase & Baker Piano Mfg. 
Co.. D.C.Mich.. 197 F. 466. 

Moiil.—Godfrey L. Cabot. Inc. v. Gas 
Products Co., 19 P.2d 878. 883, 93 
Mont. 497, quoting Corpus Juris. 
Wis.—State v. Grossman. 260 N.W 
832. 833. 213 Wis. 135. citing Cor¬ 
pus Juris —Bergenthai v. State 
Garage & Trucking Co.. 190 N.W. 
901, 904, 179 Wis. 42. citing Corpus 
Juris. 

Statutory provlsioas as to mods of 
ooutracting 

(1) The statute providing that any 
corporation may contract with cor¬ 
poration having with it common di¬ 
rectors, “Provided” that contracting 
or common director or directors shall 
not vote on question and dhall not be 
counted in ascertaining whether 
quorum is present for purpose at 
meeting, manifests legislative intent 
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directors or contracting officers of two corporations 
are common to both does not make a contract be¬ 
tween the two corporations absolutely void or in¬ 
capable of ratification,®* in the absence of other 
facts showing fraud.®® It is voidable only;^® and 
it becomes binding and unassailable when ratified by 
each corporation either expressly or by acquiescence 
and lapse of time.^i Such contracts are valid at 
law, the reason being that in theory of law the con¬ 
tracting parties are the artificial persons and not 


the directors.*^® 

Except in some jurisdictions where the rule ob¬ 
tains that the contract may be avoided by cither cor¬ 
poration without regard to the question whether it 
is beneficial or detrimental to either and no matter 
how open and seemingly fair it may be,73 the most 
that can be said against such contracts is that they 
will be subjected to a severe judicial scrutiny when 
properly challenged, 74 and will be set aside for 
fraud or unfairness.75 On the other hand, if, on 


to efftabllsh procedure necessary to 
be followed to make valid contracts 
between corporations havInfT common 
directors and such provision is man¬ 
datory.—Matteson v. Wm. S. Sweet 
& Son, R.I., 193 A. 171, 114 A.L..R. 
293. 

(2) In proceediniT to enforce Hen 
created by provision of lease con¬ 
tract between coiporatlons havinf? 
common director, lessor has burden 
to prove by fiiir preponderance of ev¬ 
idence that provisions of statutes re¬ 
lating: to validity of contracts be¬ 
tween corporations with interlocking: 
directorates had been complied with. 
—Matteson v. Wm. S. Sweet & Son, 
supra. 

(3) Under statute, lease and re¬ 
newal entered into between corpora¬ 
tions havinf< common director is void¬ 
able where provisions of statute re¬ 
lating: to validity of contracts be¬ 
tween corporations having interlock¬ 
ing: directorates have not been com¬ 
plied with by both parties.—Matte- 
son V. Wm. S. Sweet & Son, supra. 

(4) Evidence held to show that 
statutory prot;edure was not followed. 
—Matteson v. Wm. S. Sweet & Son, 
supra. 

G8. U.S.—Backus v. Finkelstein, D. 
C.Minn , 23 F.2d 531, 535, citing: 
Corpus Juris —Omar Oil & Gas Co. 
V. Hair Oil Co.. D.C.Wyo., 286 F. 
588. 

Del.—Potter v. Sanitary Co. of Amer¬ 
ica. Ch.. 194 A. 87. 

Iowa.—Ruinery v. Standard Seed 
Tester Co., 189 N.W. 667, 194 Iowa 
326. 

Ky.—C. L. & L. Motor Express Co. 
V. Achenbach. 82 S.W.2d 335, 340, 
259 Ky. 328, citing: Corpus Juris. 
La.—Stephenson v. List Laundry & 
Dry Cleaners, 171 So. 656, 186 La. 
11, affirming, App. 168 So. 317. 

Md.—Williams v. Salisbury Ice Co., 
3 A.2d 607. 

Mont.—Godfrey L. Cabot, Inc. v. Gas 
I^roducts Co., 19 l>.2d 878. 883, 93 
Mont. 497, quoting Corpus Jttrls. 
N.J.—Helfman v. American Light & 
Traction Co.. 187 A. 540. 121 N.J. 
Eq. 1. 

N.y.—Cleary v. Higley, 277 N.Y.S. 63, 
154 Misc. 158, affirmed 284 N.Y.S. 
989, 246 App.Div. 698. 

Ohio.—Cooper v. Central Alloy Steel 


Corporation, 183 N.E. 439, 43 Ohio 
App. 455. 

Wash.—International Stevedoring Co. 
V. Frank Waterhouse & Co., 225 I*. 
420, 129 Wash. 451. 

Wis.—State V. Grossman, 250 N.W. 
832, 833. 213 Wls. 135, citing Cor¬ 
pus Juris —Polacheck v. Michiwau- 
kee Golf Club Land Co.. 223 N.W. 
233, 198 Wis. 78. 

14a C.J. p 126 note 15. 

Sspsoially Is this true when the 
stockholders consent to all that is 
dune.—Public Service Commission v. 
City of Indianapolis. 137 N.E. 705, 
193 Ind. 37. 

09. Ind.—Public Service Commis¬ 
sion v. City of Indianapolis, supra. 

70. U.S —Irving Bank-Columbia 
Trust Co. V. Stoddard. C.C.A.Mass.. 
292 F. 815—Geddes v. Anaconda 
Copper Mining Co., Mont., 245 F. 
225, 167 CCA 417, affirming. D.C., 
222 F 129, and reversed on other 
grounds 41 S.Ct. 209, 254 U.S. 590, 
66 LEd. 425. 

Mont.—Godfrey L Cabot, Inc. v. Gas 
Products Co.. 19 P2d 878, 883. 93 
Mont. 497, quoting Corpus Juris. 
Wis.—State V. Grossman, 250 N.W. 
832, 833. 213 Wis. 135, citing Cor- 
pus Juris. 

14a C.J. p 125 note 16. 

71. Mont.—Godfrey L. Cabot. Tnc. v. 
Gas Products Oo. ID P 878, 883, 
93 Mont. 497, quoting Corpus Juris. 

14a C J. p 126 note 17. 

72. Mont.—Godfrey L Cabot, Inc. 
V. Gas T'roducts Co., supra. 

14a C.J. p 126 note 18. 

73. Mont.—Godfrey L. Cabot, Inc. v. 
Gas Products Co., supra. 

14a C.J. p 126 note 19. 

Purchase of stooh 

Contract by which corporation was 
to acquire large block of its stock 
held by securities company was void¬ 
able at instance of stockholders, 
where they were not Informed of 
source from which stock was to be 
secured, and It appeared that at time 
contract was made a director of cor¬ 
poration was also officer in securities 
company, it being immaterial wheth¬ 
er such officer profited much or little 
by contract, or whether he participat¬ 
ed In negotiations. The court will 
not inquire whether contract by cor¬ 
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poration to acquire large block of 
stock held by securities company was 
fair one, where it is attacked by 
stockholders on ground that direc¬ 
tor of purchasing corporation was 
officer of securities company —Gen¬ 
eral Inv. Co. V American Hide & 
Leather Co., 127 A. 629, 97 N.J.Eq. 
214, affirmed 129 A. 244, 98 N.J.Eq. 
326. 

74. U S.—Raymond-Kldredge Co. v. 
Security Realty Inv Co., C.C.A.Ky., 
91 F.2d 168—Tower Hill-Connells- 
ville Coke Co. of West Virginia v. 
Piedmont Coal Co. C.CA.W.Va., 64 
F.2d 817, 91 A.LR. 648, certiorari 
denied 64 S.Ct. 93. 290 U.S. 676, 78 
L Ed. 582—Backus v. Finkelstein, 
D.C.Mlnn., 23 F.2fl 631. 535, citing 
Corpus Juris—Went* v. Scott, C.C. 
A Ohio, 10 P2d 426—Caldwell v. 
Dean. C.C.A.Tex, 10 P\2d 299—In 
re Philadelphia Rapid Transit Co., 
D.C.Pa.. 16 F.Supp 941—Omar OH 
& Gas Co V. Bair Oil Co., D.C.Wyo., 
285 F 58S. 

Del —Potter v. Sanitary Co. of Amer¬ 
ica, Ch, 194 A 87. 

Mont.—Godfrey L. Cabot, Inc. v. Gas 
Products Co., 19 P 2d 878, 883. 98 
Mont. 497, quoting Corpus Juris. 
N.Y.—Pink V. Title Guarantee & 
Trust Co.. 298 N.Y.S. 644. 164 Misc. 
128. 

Ohio—Truman v Coghhn Machinery 
& Supply Co.. 11 Ohio App. 220. 
Pa—Honini v. Family Theatre Cor¬ 
poration, 194 A 498, 327 I*a. 273. 
Wash.—Olympia Box & Package Co. 
V. Pacilic Veneer Co., 213 P. 24, 
123 Wash. 533. 

Wi.*?.—Slate V Grossman, 250 N.W. 
832. 833. 218 Wis. 135, citing Cor- 
pus Juris. 

14a C J. p 126 note 20. 

Bffsot of by-laws 

Corporate by-laws authorizing di¬ 
rectors to make valid contracts u ilh 
other corporations having conmion 
directors or In which directors of 
corporation may be interested do not 
foreclose court from scrutinizing 
contracts as to their fairness.—Helf¬ 
man V. American Light & Traction 
Co., 187 A. 640, 121 N.J.Eq. 1. 

76w U.S.—Backus v. Finkelstein, D. 
C.Minn., 23 F.2d 531, 635. citing 
Corpus Juris—Caldwell v. Dean, C. 
C.A.Tex., 10 P.2d 299—Irving 
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such scrutiny, it appears that there has been no fair, it will stand.^* 

abuse of the trust relations, but that the contract is A provision in the articles of incorporation pro- 


Bank-Columbla Trust Co. v. Stod¬ 
dard. C.C.A.Mass.. 292 F. 815. 

Del.—Keenan v. Kshleman, 2 A.2d 
904. 120 A.L.R. 227. sustaining 

Eshleman v. Keenan, Ch., 194 A. 
40. 

Iowa.—Rumery v. Standard Seed 
Tester Co., 189 N.W. 667, 194 Iowa 
325. 

Md.—Williams v. Salisbury Ice Co.. 
3 A.2d 507. 

Mass.—Spiegel v. Beacon Participa¬ 
tions. 8 N.E.2d 896. 

Mont.—Godfrey L. Cabot. Inc. v. Gas 
Products Co.. 19 P.2d 878, 883, 93 
Mont. 497, quoting Corpus Juris. 
Ohio.—Truman v. Coghlin Machinery 
& Supply Co., 11 Ohio App. 220— 
Manington v. Hocking Valley Ry. 
Co., 9 Ohio N.P..N.S.. 641. 

WVa.—Tierney v. United Pocahontas 
Coal Co., 102 S.K. 249, 85 W.Va. 
545. 

Wls.—State V. Grossman, 250 N.W. 
832, K33, 213 Wls. 135, citing Cor¬ 
pus Juris. 

Wyo.—Farmers* State Bank of Riv¬ 
erton V. Hnun, 222 P. 45, 30 Wyo. 
322, rehearing denied 224 P. 856, 31 
Wyo. 201. 

14a C.J. p 126 note 21. 

Sals of property 

(1) Collusive sale by one corpora¬ 
tion to another which had a vommon 
controlling director cannot be con¬ 
firmed when the consideration was 
inadequate.—Geddes v'. Anaconda 
Copper Mining Co., Mont.. 41 S.Ct. 
209, 254 U.S 590. 65 L.Ed. 425, re¬ 
versing 245 F. 226, 157 C.C.A. 417, af¬ 
firming. D.C.. 222 F. 129. 

(2) Contract requiring corporation 
to furnish five hundred motors at 
very low price to corporation con¬ 
trolled by its managing officer was 
held improvidently made and in 
breach of officer’s duties.—Herring- 
Curtiss Co. V. Curtiss, 227 N.Y.S. 489, 
223 App.Div. 101, modifying 200 N.Y. 
S. 7, 120 Misc. 733. 

Ssttlsmsut or aoosptauos of ac- 
oouuts rsudersd requires independent 
representation of party to whom they 
are rendered, and there can be no 
account rendered as betwen corpo¬ 
rations. where transactions are con¬ 
ducted entirely through agency of 
officers acting at same time for both. 
—Mathieson Alkali Works v. Arnold, 
'Hoffman & Co.. D.C R.L. 280 F. 132. 
Hot SBforosabls against corporation 
nnlMS advantageous to it 
Where two or more corporations 
are controlled by same or substan¬ 
tially same board of directors, an 
agreement between such corporations 
is unenforceable against any particu¬ 
lar corporation, unless it was advan¬ 
tageous to such corporation.—Schmitt 
v. Reconstruction Finance Corpora¬ 
tion, D.C.Nev., 20 F.Supp. 813. 


76. U.S.—Raymond-Eldredge Co. v. 
Security Realty Inv. Co., C.C.A.Ky., 
91 F.id 168—Kingston Dry Dock 
Co. V. Lake Champlain Transp. Co., 
C.C.A.N.Y.. 31 P.2d 265—Caldwell v. 
Dean. C.C.A.Tex.. 10 F.2d 299— 
Irving Bank-Columbla Trust Co. v. 
Stoddard. C.C.A.Mass., 292 F. 816. 
Cal.—Frank H. Buck Co. v. Tuxedo 
Land Co.. 293 P. 122, 109 Cal.App, 
453. 

Ky.—C. I^. & L. Motor Express Co. 
V. Achenbach, 82 S.W.2d 336, 340, 
269 Ky. 328, citing Corpus Juris. 
La.—Stephenson v. List I^aundry & 
Dry Cleaners, 171 So. 556, 657, 186 
La. 11, quoting Corpus Juris, af¬ 
firming, App., 168 So. 317. 

Mass —Spiegel v. Beacon Participa¬ 
tions, 8 N.K2d 895. 

Mont.—Godfrey 1a. Cabot, Inc. v. Gas 
Products Co., 19 P.2d 878, 883, 93 
Mont. 497, quoting Corpus Juris. 
N.J.—Helfman v. American Light & 
Traction Co., 187 A. 540, 121 N.J. 
Eq. 1. 

Ohio.—Wick V. Youngstown Sheet & 
Tube Co., 188 N E. 614, 46 Ohio 
App. 253, error dismissed 189 N.E. 
4, 127 Ohio St. 379—Cooper v. Cen¬ 
tral Alloy Steel Corporation, 183 N. 
E. 439, 43 Ohio App. 455—Truman 
V. Coghlin Machinery & Supply Co., 
11 Ohio App. 220. 

Pa.—Boninl v. Family Theatre Cor¬ 
poration, 194 A. 498, 327 Pa. 273— 
Bowman v. Gum, Inc., 193 A. 271, 
327 Pa. 403—In ro Bloomfield Trust 
Co., 19 Pa.Dist. & Co. 340. 

Utah —Boston Acme Mines Develop¬ 
ment Co. v. Clawson, 240 P. 165, 66 
Utah 103. 

W.Va.—Tierney v. United Pocahon¬ 
tas Coal Co., 102 S.E. 249, 86 W.Va. 
545. 

Wls.—Bergenthal v. State Garage & 
Trucking Co., 190 N.W. 901, 904, 
179 Wis. 42. 

14a C.J. p 126 note 22. 

Oouflictiiig iuterssts 

Where corporations A and B con¬ 
tract with each other with reference 
to known adverse and conflicting in¬ 
terests, and have a common director, 
who withdraws from and abandons 
his functions as director of A, and 
negotiates only on behalf of B, and 
so notlfles his associate directors of 
A, and they accept his notice and en¬ 
suing responsibility, the strictest 
rule is only that contract may be 
voidable by A, if in fact unfair to it. 
—Cleveland-CItffs Iron Co. v. Arctic 
Iron Co.. Mich., 261 F. 16. 171 C.C.A. 
611, certified questions dismissed 39 
S.Ct. 91. 248 U.S. 178, 63 L.Ed. 198, 
and certiorari denied Arctic Iron Co. 
V. Cleveland-Cliffs Iron Co., 40 S.Ct. 
179, 251 U.S. 668. 64 L.Ed. 413. 
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Dotonuination mm of tiao of trausao- 
tioa 

In determining whether transac¬ 
tion between directors of corporation 
and banks, of which such directors 
are common officers, is fair, and not 
oppressive, it must be viewed in 
light of facts existing at time of 
transaction, and such transactions 
cannot be avoided because of errors 
of such directors in later mismanag¬ 
ing business.—Irving Bank-Columbia 
Trust Co. V. Stoddard, C.C.A.Mas8., 
292 F. 815. 

Sale of all corporate mmmmtm to oth¬ 
er oorporatiou is not made voidable 
merely because majority of boards of 
directors are common to both cor¬ 
porations.—Calnan v. Guaranty Sec. 
Corporation, 171 N.E. 830, 271 Mass. 
533. 

Mortgage to other oorporatiou 

Corporation may execute valid 
mortgage to corporation in which di¬ 
rector of mortgagor corporation is 
officer or stockholder.—Godfrey L. 
Cabot, Inc., v. Gas Products Co., 19 
P.2d 878, 93 Mont. 497. 

Contract held fair 

Seven per cent Interest on loans by 
banks to corporation was held not 
oppressive, so as to render void as¬ 
signments made to bank as security, 
because directors of corporation were 
also officers or representatives of 
banks.—Irving Bank-CoIumbia Trust 
Co. V. Stoddard, C.C.A.Mass., 292 F. 
815. 

Minority shareholder c cannot pre¬ 
vent sale of corporate property to 
corporation in which majority share¬ 
holders were interested, where it was 
free from unfairness and purchasing 
corporation made highest offer.— 
Geddos v. Anaconda Copper Mining 
Co., Mont., 245 F. 225, 167 C.C.A. 417, 
affirming, D.C., 222 F. 129. and re¬ 
versed on other grounds 41 S.Ct. 209, 
254 U.S. 590, 66 L.Ed. 425. 

affeot of hy-lawa 

(1) I’rovlslon in Investment corpo¬ 
ration’s by-laws permitting interlock¬ 
ing directorates should be given the 
same effect which such provision 
would be given in other trust instru¬ 
ments.—Spiegel V. Beacon Participa¬ 
tions, Mass., 8 N.E.2d 895. 

(2) While such provision did not 
give directors Immunity from impu¬ 
tation of bad faith in approving pur¬ 
chase of note from trust company of 
which they were also directors, di¬ 
rectors were exonerated by such pro¬ 
vision from adverse inferences which 
might otherwise be drawn against 
them, as respects whether directors 
were liable for loss resulting from 
such purchase.—Spiegel v. Beacon 
Participations, supra. 
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viding against voiding transactions entered into be¬ 
tween corporations having interlocking director¬ 
ates is not invalid, although it is the duty of the 
court to scrutinize such transactions with care, and, 
if fraud is found, to protect the interests of those 
injuriously affected.'^^ 

Where the fairness of the transaction is chal¬ 
lenged, there must be an affirmative showing of fair¬ 
ness and good faith, the burden being on the par¬ 
ties seeking to sustain such transaction to prove this 
by clear and satisfactory evidence,^* and where a 
sale is involved, to prove the full adequacy of the 
consideration and these rules are particularly 


applicable where a common director is dominating 
in influence or in character.®® In some cases, it has 
been held that such contracts are presumptively 
fraudulent and invalid,®^ while in others it has been 
held that no presumption of illegality or unfairness 
is warranted ;®2 but it has been said, however, that 
the seeming conflict of opinions is not so much a 
conflict of law as of facts.®® 

The right to avoid a contract between corpora¬ 
tions having common directors has been held to be 
vested in the corporation and not in the individual 
stockholders,®^ although a nonconsenting stockhold¬ 
er may sue where the directors refuse to do so on 


(8) Public utility holding corpo¬ 
ration's exchange of Becuritiee with 
otht»r corporations which owned thir¬ 
ty eight and fifty nine one hun¬ 
dredths per cent of holding corpora¬ 
tion’s stock and of which directors 
and officers were directors of hold¬ 
ing corporation was held not subject 
to avoidance by minority stockhold¬ 
ers in absence of showing of fraud 
where by-laws of holding corpora¬ 
tion authorized contracts with cor¬ 
porations having interlocking direc¬ 
torates.—Ilelfman v. American Light 
& Traction Co., 187 A. 540, 121 N.J 
Kq. 1. 

t 

77. Mich—Voigt V. Remick, 244 N 
W. 446, 260 Mich. 198, certiorari 
denied 53 S.Ct. 787, 289 U.S. 766. 77 
LKd. 1600. 

78. IT.S —Geddes v. Anaconda Cop¬ 
per Mining Co., Mont., 41 S Ct. 209. 
254 r.S 590. 65 L Rd. 425. revers¬ 
ing 245 F. 225, 167 C.C.A 417. af¬ 
firming, DC., 222 F. 129—First 
Trust & Savings Hank v lowa- 
Wisconsin Bridge Co.. C.C A.Iowa, 
98 F.2d 416. affirming. D.C., Bechtel 
Trust Co. V. Iowa-\Visconsin Bridge 
Co. 19 F.Supp, 127—Raymond-El- 
dredge Co v. Security Realty Inv. 
Co., C.C.A Ky., 91 P.2d 168~Hank 
of U. S. \. Cuthbertson. C C.A.N C., 
67 F.2d 182, certiorari denied 54 S. 
Ct. 441. 291 S 665, 78 L Rd 1056 
—Tower Hill-Connellsvillo Coke Co. 
of West Virginia v. T*ledmont Coal 
Co., C.CA.W.Va., 64 F.2d 817, 91 
A.L.R. 648, certiorari denied 54 S. 
Ct. 93, 290 U.S 676, 78 L Ed 682— 
Backus v. Finkolstein. D.C.Minn., 
23 F.2d 531, 535. citing Corpus Jo- 
rls —Finefrock v. Kenova Mine <'!ar 
Co., C.CA.WVa, 22 F.2d 627— 
Schmitt V. Reconstruction Finance 
Corporation. l>.C.Nev., 20 F.Supp. 
813, 815. citing Corpus Juris —Irv¬ 
ing Bank-Columbia Trust Co. v^ 
Stoddard. C.C.A.Mass., 292 F. 815— 
Omar Oil & Gas Co. v. Bair Oil 
Co., D.C.Wyo., 286 F. 588—-Mathle- 
Bon Alkali Works v. Arnold. Hoff¬ 
man & Co., D.C.R.I., 280 F. 132. 

Arlz.—Garrett v. Ueid-Cashion Land 
& Cattle Co., 270 P. 1044, 34 Ariz. 


245, rehearing denied 272 P. 918,. 
34 Ariz. 482. j 

Neb.—City Trust Co. of Omaha v. 
Bankers* Mortgage Loan Co. of 
Omaha. 167 N.W. 785. 102 Neb. 532 
Okl—Bentley v Zelma Oil Co.. 184 
P. 131. 76 Okl. 116. 

Wash.—International Stevedoring Co 
V. Frank Waterhouse & Co., 225 P. 
420. 129 Wash. 451—Olympia Box 
& trackage Co. v. Pacific Veneer 
Co., 213 P 24, 123 Wash. 533. 

Wyo.—Farmers* State Hank of Riv¬ 
erton Haun. 222 P. 45. 30 Wyo. 
322, rehearing denied 224 P. 856. 31 
Wyo. 201, 

I4a C.J p 127 notes 23, 24. 

Wlisrs tlisrs is apparsut unfair. 

usss in contract, or personal advan¬ 
tage to one party to detriment of 
other, burden rests on one obtaining 
such apparent unfair action to show 
his giM»d faith and propriety of his 
act.—Wentz v. Scott, C.C.A Ohio, 10 
F.2d 426. 

79. U.S —fleddes v Anaconda Cop¬ 
per Mining Co.. Mont., 41 S Ct. 209, 
254 I'.S 690, 65 L.Ed. 425. revers¬ 
ing 245 F 225, 157 C C.A. 417, af¬ 
firming. PC., 222 F 129. 

Ariz.—Garrett v. Reid-Cashion Land 
& Cattle Co.. 270 P. 1044. 34 Ariz. 
245, rehearing denied 272 P. 918, 
34 Ariz. 482. 

80* V S —Geddes v. Anaconda Cop¬ 
per Mining Co., Mont., 41 S.Ct. 209, 
251 U.S 590. 65 L.Rd. 426. revers¬ 
ing 245 F. 226, 157 C.C.A. 417, af¬ 
firming, DC.. 222 P. 129—First 
Trust & Savings Bank v. lowa- 
Wisconsin Bridge Co., C C.A.Iowa, 
98 F.2d 416, affirming, D.C., Bechtel 
Trust Co. V. lowa-Wisconsin Bridge 
Co., 19 F.Supp. 127. 

Wyo.—Farmers* State Bank of River¬ 
ton v. Haun, 2*22 P. 45, 30 Wyo. 
322, rehearing denied 224 P. 856, 31 
Wyo. 201. 

81. Del.—Potter v. Sanitary Co. of 
America. Ch., 194 A. 87. 

Okl.—Bentley v. Zelma Oil Co., 184 
P. 131, 76 Okl. 116. 

Ptt.—Pennsylvania Knitting Mills 


Corporation v. Bayard, 134 A. 397, 
287 Pa. 216. 

14a C.J. p 127 note 26. 

Buis inapplicable 

The rule that transactions between 
corporations having a majority of 
directors in common are presump¬ 
tively fraudulent did not apply so as 
to invalidate lease between rival 
theater corporations having Inter¬ 
locking directorates, where directors 
at whose in.stlgatlon lease was made 
wore a majority of directors of nei¬ 
ther corporation, and evidence over¬ 
came any implication of fraud.— 
Bonin I v. Family Theatre Corpora¬ 
tion. 194 A. 498, 327 Pa. 273. 

Zu Vcdcral courts 

(1) It has been held that there is 

strong presumption against validity 
of transactions between corporations 
when conducted , through agency of 
officers acting at same time for both 
corporat ion.s—Malhieson Alkali 

Works V. Arnold, Hoffman & Co., D. 
C.U I., 2SO F. 132. 

(2) Other federal cases have held 
that such contracts are not prima 
facie void or fraudulent.—Geddes v. 
Anac'onda Copper Mining Co., Mont., 
245 F 225. 157 C.C.A. 417, affirming 
222 F 129, and reversed on other 
grounds 41 S.Ct. 209. 254 US. 590, 
65 L.Ed. 425 

(3) There is no presumption that 
common directors or officers will oeal 
unfairly with either corporation.— 
Wentz V. Scott. C C.A Ohio, 10 P.2d 
426. 

88 . Md.—renns>lvanla R. Co. v. 
Minis. 87 A. 1062, 120 Md. 461. re¬ 
argument denied 88 A. 310, 120 Md. 
512. 

Ohio—Wick V. Youngstown Sheet & 
Tube Co, 188 N.K 514, 46 Ohio 
App 253, error dismissed 189 N.R. 
4. 127 Ohio St. 379. 

14a C.J. p 127 note 26. 

83. Ohio.—Wick v. Youngstown 
Sheet & Tube Co., supra. 

84. N.Y.— Continental Ins Co. v. 
New York. etc. R. Co., 79 N.B. 
1026. 187 N.Y. 225, affirming 93 N. 
Y.S. 27, 103 App.Div. 282. 

14a C.J. p 127 note 27. 
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request,®® or where a demand on them would be 
futile on account of the common directors consti¬ 
tuting a majority of the board.®® It has also been 
held that a sale of all of the. assets of a corpora¬ 
tion, which is under the control of one individual, 
to another corporation of which he is sole owner, 
will be set aside at the suit of a minority stockhold¬ 
er of the seller, unless the sale was made for a 
fair and adequate price and was free from fraud or 
unfair dealing;®*^ and that minority stockholders 
may enjoin the consummation of such a contract un¬ 
til there is a disclosure of facts showing that it is 
fair and free from fraud,®® but that the contract 
cannot be prevented by a minority stockholder with¬ 
out proof of fraud, injury, or damage.®® 

That corporate acts complained of refer to deal¬ 
ings with another corporation, or that the same per¬ 
sons are officers or hold a majority of the stock in 
both corporations does not enlarge the jurisdiction 
of an equity court to interfere with such acts where 
plaintiff is neither an officer nor stockholder of one 
of the corporations.®® 

That two corporations have directors or other of¬ 
ficers in common docs not of itself prevent one from 
maintaining an action at law against the other, and 
a judgment rendered in such an action is valid if 
free from fraudulent conduct on the part of the of¬ 
ficers who procured it.®^ 

A notice to surrender possession for nonpayment 
of rent may properly be served by the secretary of 
the lessor corporation on the president of the les¬ 
see corporation despite the fact that both companies 
have the same officers.®® 

§ 790. Who Are Common Directors 

Two corporation! do not have common directors 
mereiy because such directors are or may be appointed 
by a third company which holds a majority of the stock 
of both corporations. The fact that certain directors of 

66. Neb.—Fitzgerald ▼. Fitzgerald, 
etc., Constr. Co., 62 N.W. 899, 44 
Neb. 463. 

66 . N.Y.—Boaz v. Sterlingworth R. 

Supply Co.. 73 N.Y.S. 1039, 68 App. 

Div. 1. 

87. W.Va.--Tlerney v. United Poca¬ 
hontas Coal Co.. 102 S.E. 249. 85 
W.Va. 545. 

66 . U.S,—Geddes v. Anaconda Cop¬ 
per Min. Co., D.C.Mont., 197 F. 860. 

89. Cal.—Frank H. Buck Co. v. Tux¬ 
edo Land Co., 293 P. 122, 109 Cal. 

App. 453. 

90 . Md.—Williams v. Salisbury Ice 
Co.; 3 A.2d 607. 

91. Ark.—Jones Lumber Co. v. Wls- 


one corporation are selected by another corporation does 
not alone disqualify them from acting on matters pending 
between the corporations. 

The mere fact that certain directors of one cor¬ 
poration are selected by another corporation, it not 
appearing that they are stockholders or directors or 
have any connection with the latter corporation oth¬ 
er than being its nominees, does not disqualify them 
from acting as directors on matters pending be¬ 
tween the two corporations.®® Two corporations 
do not have common directors within the meaning 
of the above rules merely by reason of the fact that 
their directors may be or are appointed by a third 
company which holds a majority of the stock of 
both companies.®^ 

§ 791. Misappropriation or Diversion of 
Funds 

Where an officer of two corporations misappropriates 
the funds of one of them, the other Is not liable therefor 
In the absence of fraud or collusion on its part. Fraud¬ 
ulent payments made by directors of one corporation to 
another corporation of which they are also directors, 
may be recovered on behalf of the first corporation. 

Where a person who is an officer of two corpo¬ 
rations misappropriates the funds of one, the other 
is not liable therefor in the absence of fraud or col¬ 
lusion on its part.®® However, where common of¬ 
ficers and agents of two companies diverted the 
funds of one for the benefit of the other, it is a fair 
inference that they were acting for the latter and by 
its command.®® Directors of a corporation cannot 
lawfully turn its funds over to another corporation 
controlled by them, unless in some proper way their 
action is authorized by the first corporation.®^ So, 
payments made by authority of the directors of one 
corporation of management fees to another corpo¬ 
ration by w'hich the first corporation was controlled, 
and of which such directors were also officers are 
fraudulent as to the paying corporation, where the 
directors received salaries as managing officers of 

Co. V. Pacific Veneer Co., 213 P. 24. 
123 Wash. 533. 

Iowa.—E. P. IdcKay Co. v. 8av- 
ery Housp Hotel Co.. 168 N.W. 295, 
184 Iowa 260. 

93 . N.H.—Kidd v. New Hampshire 
Tract. Co., 66 A. 127, 74 N.H. 160. 

94 . N.J.—Plcrcp V. Old Dominion 
Copper Min., etc., Co., 58 A. 319, 67 
N.J.Eq. 399. 

96 . Pa.—Elk Brewing Co. v. Neu- 
bert, 62 A. 782, 213 Pa. 171. 

96 . U.S.—Brown v. Pennsylvania 
Canal Co., D.C.Pa., 229 F. 444, af¬ 
firmed 286 F. 669, 149 C.C.A. 89. 

97 . Mass,—Guay v. Holland System 
Hull Co., 188 N.E. 657, 244 Mass. 
240. 


arkana Lumber Co., 187 S.W. 1068, 
125 Ark. 66. 

Ky.—Anheuser-Busch Brewing As¬ 
soc. V. Daviess County Distilling 
Co., 49 S.W. 641. 20 Ky.L. 1622. 

Ssfsiisss 

Where trustees of both plaintiff 
and defendant corporations were 
practically same, action for fraud 
growing out of sale of defendant's 
factory to plaintiff, in which less real 
estate was conveyed than was repre¬ 
sented would be, plaintiff's right of 
action was not barred because of in¬ 
dividual actions that stockholders in 
plaintiff's company had against trus¬ 
tees of defendant and defendant on 
account of statement made to them 
as to amount of property owned by 
defendant.—Olympia Box & Package 
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both corporations,®® and may be recovered from 
the directors at the suit of minority stockholders of 
such corporation, suing in its behalf.®® Such pay¬ 
ments being fraudulent and ultra vires the corpora¬ 
tion, its directors, and stockholders, could not be 
ratified.! However, where the directors of a cor¬ 
poration turned over to its president certain money 
for the payment of corporate debts, without specify¬ 
ing any particular debt, and he paid a claim of an¬ 
other corporation which was barred by limitations, 
such payment being known to all the officers ex¬ 
cept the treasurer, the money could not be recovered 
in an action for money had and received, even 
though the president, to the knowledge of everyone, 
owned all of the stock of the payee corporation.® 


§ 792. Acts Detrimental to One Corporation 

A director or officer who, In his trust capacity, has 
acquired knowiedo« of a secret process possessed by the 
corporation may be enjoined from using such process aa a 
director of a competing corporation. 

Under the rule that a transaction between two 
corporations having common directors or contract¬ 
ing officers must be fair, supra § 789, a contract 
which gives one party an advantage to the detriment 
of the other may be avoided.® On the same prin¬ 
ciple, a director or officer who by reason of his 
trust or confidential capacity has acquired knowl¬ 
edge of a secret process possessed by the corpora¬ 
tion will be enjoined from installing and using such 
process as a director or officer of a rival and com¬ 
peting corporation.^ 


9. Acts and Dealings in Respect to Stock and Stockholdeks 


§ 793. Personal Dealings in Stock 

a. Sale or other disposition of own stock 

b. Purchase 

a. Sale or Other Disposition of Own Stock 

A director or other officer may sell or otherwise die* 
poee of hie eharee of etock at euch a price ae he may be 
able to obtain If not done with fraudulent intent. Actual 
fraud or breach of duty to the corporation will avoid a 
■ale. 

A director or other officer possesses the same 
right as any other stockholder to deal freely with 


his shares of stock® and to sell or otherwise dispose 
of them® at such a price as he may be able to ob¬ 
tain,^ if not done with fraudulent intent or in vio¬ 
lation of his duty to the corporation;® and the di¬ 
rector is not bound to turn his profit from the sale 
back into the corporation's treasury.® This rule 
has been held applicable, even though the sale was 
harmful to the corporation^® and the corporation at 
the time was insolvent.!! Actual fraud practiced in 
connection with the sale is a defense to a note given 
for the purchase price, even though the sale is to a 
codirector;!® and, where the directors make use of 


98 . Del.—Keenan v. Eshleman, 2 A. 

2d 904, 120 A.Tj.H. 227, sustnininK: 

Eshleman v. Keenan, Ch., 194 A. 

40. 

Tmctm not jnstifsrlnff pajnnonts 

(1) The directors' efforts, as offl- 
cc^rs of manaKinE corporation, in dis- 
posinf? of really which was asset of 
mana^lnfiT corporation could not be 
reijarded as service rendered to cor¬ 
poration which would Justify pay¬ 
ment of manniyement fees.—Keenan 
V. Kshleman, supra. 

(2) Fact that corporation was suc¬ 
cessful under mnnasement of direc¬ 
tors ns offleers of manajcmi? corpora¬ 
tion did not Justify payment of man¬ 
agement fees.—Keenan v. Eshleman, 
supra. 

Sven though ono of dlroetors 
vooolTod no salary from paying cor¬ 
poration, he was Jointly lialilc with 
others where he was fully advised of 
all facts and received salary from 
managing corporation.—Eshleman v. 
Keenan, Del.Ch., 187 A. 25. 

99 . Del.—Keenan v. Eshleman, 2 A. 

2d 904, 120 A.L.U. 227, sustaining 

Eshleman v. Keenan, Ch., 194 A. 

40. 

1. Del.—Keenan v. Kshleman. 2 A. 

2d 904, 120 A.L.R. 227„ sustaining 


Eshleman v. Keenan, Ch., 194 A. 
40. 

8. N.T —Kelly Asphalt Block Co. v. 
Brooklyn Alcatraz A.sphalt Co., 180 
N.Y.S. 805. 190 Applhv. 7,50. re- 
argument granted 181 N.Y.S 941, 
191 App DIv. 915. first case, plain¬ 
tiff’s motion denied 181 N.Y S 941. 
191 App Dlv. 920. second case, and 
modified 181 N.Y.S. 941, 191 App. 
Div 922, third case. 

3 . U.S.—Wentz v. Scott, C.C.A.Ohio, 
10 F2d 426 

4. N.J.—Vulcan Det inning Co. v. 
American Can Co.. 67 A. 339, 72 N. 
J.Eq 387, 12 -L,.K.A.,N.S , 102. 

6. N.Y.—Stanton v. Hehenck, 252 N. 

Y.S. 172, 17.8, 142 Misc. 406, citing 
Corpus Juris. 

14a C.J. p 127 note 41. 

6. Ky —Miles v. Aqua Pura Co., 271 

S.W. 1101, 208 Ky. 816. 

Minn.—Rogers v. Drewry, 264 N.W. 
225, 227. 196 Minn. 16. citing Cor¬ 
pus Juris —Seitz v Frey, 188 N.W. 
266. 162 Minn. 170. 

Mo.—Insurance Agency Co. v. Blos¬ 
som. App., 231 S.W. 636. 

N.Y.—Stanton v Schenck, 262 N.V.S. 
172, 173. 142 Misc. 406, citing Cor- 
pus Juris. 


Pa.—Donaldson v. Andresen, 150 A. 

616, 300 Pa 312 
14a CJ p 127 note 42. 

7. N Y.—Stjinton v. Schenck. 252 N. 
YS 172, 173. 142 Misc 406. citing 
Corpus Juris —Stanton v. Schenck. 
251 N.V.S. 221. 140 Misc. 621 
Fa.—Porter v. Healy, 91 A. 428, 244 
Pa. 427. 

& N.Y.—Stanton v. Schenck. 252 N. 

Y.S. 172, 142 Misc. 406—Stanton v. 
Schenck, 251 N.V.S. 221, 140 Misc. 
621. 

Pa.—Donaldson v Andresen, 150 A 
616, 300 Pa. 312. 

9 . N.Y —Stanton v. Schenck, 251 N. 
Y S. 221. 140 Misc. 621. 

Sale of stock to competitor 

That directors of corporation par¬ 
ticipating in sale of slock to com¬ 
petitor ^ere not warranted in re¬ 
taining position of subservience to 
buyer merely reiiulres thcMr removal 
and not accounting for profit on sale. 
—Stanton v. Schenck, supra. 

10. Mo.—Insurance Agency Co, v. 
Blossom, App., 231 S W 636. 

11. Mo.—Insurance Agency Co. v. 
Blossom, supra. 

18. Okl.—Halscll v. Muskogee First 
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their official position to obtain a higher price for 
their shares than is obtained by other stockholders, 
the sum so unlawfully acquired belongs to the stock¬ 
holders in common.i3 

Duress. A sale of his stock by an officer to an¬ 
other stockholder is not invalid for duress because 
the buyer threatened to have the officer arrested fof 
appropriating corporate property and making a 
false return in respect of the corporate business for 
income tax purposes, where the officer was not re¬ 
strained of his liberty.^^ 

Purchase and resale to corporation. Where the 
president of a corporation purchased stock from the 
other stockholders and resold it to the corporation, 
the corporation was not entitled to the profit made 
by him in the transaction, since he had a right as an 
individual to acquire and transfer stock, and in so 
doing he did not act in a fiduciary capacity.^5 

b. Purchase 

A purchaie of stock by a director or other officer from 
a stockholder is valid unless there is actual fraud. In 
which case the sale may be rescinded or damages re¬ 
covered by the stockholder. In some Jurisdictions an 
officer is free to purchase stock without disclosing to the 
stockholder Information which the officer may have re¬ 
specting its value, unless there are special facts impos¬ 
ing the duty of disclosure; while in other Jurisdictions 
the relation of the officer to the stockholder in respect 
of his stock is regarded as fiduciary so as to require 
him to disclose to the stockholder all the facts which 
he possesses as to the value of the stock. Stock pur¬ 


19 C.J,S. 

chased by an officer with corporate funds will be oan- 
celed. 

The authorities agree that a director or other of¬ 
ficer is not precluded by virtue of his position from 
purchasing!® or securing an option to purchase!*^ 
the shares of an individual stockholder; that the 
stockholder is not entitled arbitrarily to rescind the 
sale regardless of the facts and circumstances;!* 
but that, where a director or officer misrepresents 
material facts peculiarly within his knowledge as a 
corporate officer and the stockholder relies thereon, 
the contract may be rescinded,!® or damages for 
the fraud may be recovered;®® but a mere expres¬ 
sion of a hope or desire, relating to a future course 
of action, does not constitute a false representa¬ 
tion.®! 

The authorities arc in conflict, however, as to 
whether the director or officer may deal as freely 
with the stockholder as a stranger might or wheth¬ 
er he is subject to the rules governing persons oc¬ 
cupying fiduciary positions. In some jurisdictions 
the rule that a director or officer is a trustee for 
the stockholders, stated supra § 761, is deemed to be 
limited to the management of the general corporate 
affairs and not to extend to dealings with the in¬ 
dividual share owner in respect of his shares of 
stock; in these jurisdictions a director or officer is 
free to purchase shares from a stockholder with¬ 
out divulging information which he may have af- 


C0BP0BATI0N8 


Nat. Bank. 160 P. 489, 48 Okl. 535, 
L.R.A.1916B 697. 

13 . Pa.—Porter v. Healy, 91 A. 428, 
244 Pa. 427. 

14a C.J. p 128 note 46. 

14 . Wash.—Cooley v. Davis, 194 P. 
968. 114 Wash. 196. 

15 . N.J.—Keely v. Black, 111 A. 22, 
91 N.J.Eq. 520, reversiner 107 A. 
825, 90 N..T.Eq. 439. 

16. Del—Cahall v. Lofland, 114 A. 

224, 12 DeLCh. 299. 

Ky.-—Waller v. Hodge, 283 S.W. 1047, 
214 Ky. 705. 

Mass.—Goodwin v. Agassiz, 186 N.E. 
659, 283 Mass. 358. 

Minn.—Rogers v. Drewry, 264 NW. 

225, 227, 196 Minn. 16. citing Cor¬ 
pus Juris— S€‘itz V. l^Toy, 188 N.W. 
266. 152 Minn. 170. 

Mo.—Woodruff v. Cole. 269 S.W. 699. 
307 Mo. 19. 

N.Y.—Hauben v. Morns, 6 N.Y.S.2d 
721, 255 AppDiv. 35—Prank Gil¬ 
bert Paper Co. v. Prankard, 198 N. 
Y.S. 25, 204 App.Diy. 83. affirming 
196 N.Y.S. 638. 

Pa.—Imbrie v. Community Loan Co., 
200 A. 149, 131 Pa.Super. 398. 

14a C.J. p 128 note 48. 
jPuroluMio and resale to third person 

(1) That directors puiTha.sod stock¬ 
holder's share created no fiduciary 


relation between them and stockhold¬ 
er in respect of a sale of his stock 
to them for a price less than that 
for w'hk'h it was resold to a' third 
person.—Blabon v. Hay, 169 N.E. 268, 
269 Mass. 401. 

(2) Where stockholder made own 
decision regarding price, and author¬ 
ized delivery of stock to director on 
paying draft, only director thereafter 
could pass title to third person.— 
Blabon v. Hay, supra. 

(3) Director paying stockholder 
draft for stock violated no duty to 
stockholder by retaining portion and 
selling rest to president.—Blabon v. 
Hay, supra. 

(4) Director could assume that un¬ 
dertaking with stockholder was end¬ 
ed when he paid draft for share of 
stockholder as requested.—Blabon v. 
Hay, supra. 

(5) Stockholder cannot complain 
that director to whom he transferred 
stock violated duty to him In not of¬ 
fering stock to corporation, as by¬ 
laws provided.—Blabon v. Hay, su¬ 
pra. 

17. U.S.—Bufhler v. Black, D.C. 

Wash., 213 P. 880. 

1& Mo.—Woodruff v. Cole, 269 S.W. 

599, 307 Mo. 19. 
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WIs.—Hacker v. Kyle, 248 N.W. 134, 
211 Wis. 584. 

14a C.J. p 128 note 50. 

19. U.S.—Backus v. Finkelstein, D. 

C.Minn., 23 F.2d 367. 

Wis.—McMynn v. Richardson-Phenix 
Co., 201 N W. 272, 186 Wis. 442. 

14a C.J. p 128 note 51. 

2a W.Va.—Staker v. Reese, 97 S E. 
641, 82 W.Va. 764. 

Wis.—Schroeder v. Carroll. 212 N.W. 

299, 192 Wis. 460. 

14a C.J. p 128 note 62. 

Duty to lavMtlgato 
No obligation rested on stockhold¬ 
er delivering stock to officers to be 
sold to pay for other stock to inves¬ 
tigate corporation's books to deter¬ 
mine truth of officers* representation 
that cash payment had been made to 
corporation by them for the other 
stock.—Poliak v. Staunton, 293 P. 
26, 210 Cal. 656. 

21. Wis.—Hacker v. Kyle, 248 N.W. 
134, 211 Wis. 684. 

That dlrsotor ssprassed Aasirs to 

rotlro but later agreed to remain 
with corporation for three years aft¬ 
er its reorganization, did not consti¬ 
tute fraud inducing stockholder to 
sell him her stock.—Hacker v. Kyle, 
supra. 
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fecting the value of the stock,unless special facts 
exist imposing the duty of disclosure,^3 or there is 
actual fraud,34 although he has the obligation to 
deal fairly with the seller,35 and answer truthfully 
questions asked by him;35 and, where there is a 
failure to disclose material facts within the officer’s 
knowledge and not within the knowledge of the 
stockholder, the transaction will be closely scru- 
tinized.27 In other jurisdictions the relation of a 
director or officer to an individual stockholder in re¬ 
spect of his shares is deemed to be fiduciary so as to 
make it fraudulent for him to purchase from a 
stockholder without disclosing facts within his 
knowledge concerning the corporate affairs which 
affect the selling price of the stock,28 and this is 
true, even though the director answers truthfully a 
question asked by the stockholder ;28 and in juris¬ 
dictions where this rule obtains a purchase of shares 
by a managing officer from an individual stockhold¬ 
er IS presumptively fraudulent and voidable, and the 
burden is cast on the officer to rebut the presump¬ 


tion by an affirmative showing that the purchase 
was fairly made for value, or, if for less, on a full 
disclosure of all the facts bearing thereon which 
were known to the officer and unknown to the stock¬ 
holder but even in these jurisdictions it has 
been held that, before a director fails in his fiduci¬ 
ary relation, he must have withheld from the stock¬ 
holder something of substantial consequence.^! 

Whatever may be the rule as to the fiduciary re¬ 
lation between the directors or other officers and the 
stockholders, when the former enter on schemes 
among themselves or with others to dispose of the 
corporate business and to reap personal profit at the 
expense of the stockholders by buying up shares of 
stock without full disclosure, and at an inadequate 
price, there is a breach of duty on their part.32 It 
is fraudulent for directors to raise salaries to com¬ 
pel a stockholder to sell his stock to them,23 or to 
conspire to depreciate the price of pledged stock by 
using their power as directors in order to buy it in 


82. Cal.—McCord v. Martin, 191 P. 
89, 47 Cal App 717 

DrI—Cahall v I^ofland. 114 A. 224. 
12 Del.Ch 299. 

Idaho.—Stout v Cunnlnjrham, 196 P. 
208. 33 Idaho 464. 

Ky.—Waller v. Hodffp, 283 S.W. 1047. 
214 Ky. 705. 

Mass.—Goodwin v Agrasalz. 186 N E. 
6.59. 661. 283 Mass. 358. citing Cor. 
pus luzia. 

Mich.—Schuur v Berry, 281 N.W. 
393, 286 Mich. 664—Buckley v 

Buckley. 202 N.W. 966, 956. 230 
Mich. 504. citing: Ooiptui Jurla. 
Minn.—Dutton v. Barnes, 203 N W. 
414, 162 Minn 430-—Seitz v. FYey, 
188 N.W 266, 162 Minn. 170. 

Okl —Capitol Hill Undertaking: Co. v. 
Render. 299 P. 8.54. 859, 149 Okl. 
132, citing Corpna Juris. 

Pa—Imbne v Community Loan Co., 
200 A. 149, 131 Pa Super. 398 
14a C.J p 128 note 54. 

Btsu ooacsdiBj that a fLduoiary re¬ 
lation szlsts so as to require the di¬ 
rector or managing officer to make 
full dlHCloaure before he can make 
valid purchase of stock from stock¬ 
holder. if stockholder knows facts, 
stockholder cannot rescind sale be¬ 
cause of such relationship, notwith¬ 
standing director's failure to disclose 
facts —Woodruff v. Cole, 269 S.W. 
B99, 307 Mo. 19. 

83. Mich.—Schuur v. Berry, 281 N. 
W. 393, 285 Mich. 664—Backus v. 
Klrsch, 249 N.W. 872, 264 Mich. 
839—Lightner v. W. H. Hill Co., 
242 NW. 218, 258 Mich. 60—Buck- 
ley V. Buckley, 202 N.W. 266, 230 
Mich. 504. 

Pn. —Imbrie v. Community Loan Co., 
200 A. 149. 131 Pa.Super. 898. 

14a C.J. p 129 note 68. 


drenmataaoea raqatrlag dlaoloaara 

(1) IHrector purchasing stock 
without disclosing that corporation 
was about to declare large dividend 
was liable to seller for dividends.— 
Gammon v. Dain, 212 N.W. 957, 238 
Mich. 30. 

(2) Where president and active 
manager of corporation was offered 
stated price for his own stock, a 
stated salary and bonus, if he would 
procure enough of other stock at 
same price to give control, and, W'lth- 
out disclosing conditions favorable 
to himself, induced others to sell 
their stock on advising them that it 
was well to do so, he was bound to 
account proportionately with those 
selling stock for bonus received by 
him —Dutton v. Barnes, 203 N.W. 
414, 162 Minn. 420. 

(3) Stockholder, who was director, 
secretary, treasurer, and general 
manager of corporation, acting as 
agent and trustee for other stock¬ 
holders, and who took option for 
their stock under agreement to sell 
it, had the duty to act with entire 
good faith toward stockholders, and 
to disclose all facts within his 
knowledge which might have been 
material in influencing stockholders 
in selling their stock.—Reed v. Pit¬ 
kin, 204 N.W. 750, 231 Mich. 621. 

(4) It was also his duty fully and 
faithfully to account for entire pro¬ 
ceeds of sale.—Reed v. Pitkin, supra. 

84. Idaho.—Stout v. Cunningham. 

196 P. 208, 33 Idaho 464. 

Ky.—Waller v. Hodge, 283 S.W. 1047, 

214 Ky. 705. 

Minn.—Seitz v. Frey, 188 N.W. 266. 

152 Minn. 170. 

Utah.—White v. Texas Co., 202 P. 

826, 59 Utah 180. 
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XlBtaks not **frand*’ 

Agent of corporation did not per¬ 
petrate actionable fraud on stock¬ 
holder. where stockholder by mis¬ 
take signed option to take stock in 
new corporation rather than cash In 
exchange for her stock, mere mistake 
not being “fraud “—Van Wle v. Fi¬ 
delity Trust Co., 235 N.W. 863, 254 
Mich. 108. 

85. Mass—Goodwin v. Agassiz, 186 
N.E. 659, 283 Mass. 358. 

83. Ky.—Waller v. Hodge, 283 S.W. 
1047, 214 Ky. 705. 

37. Mass.—Goodwin v. Agassiz, 186 
N.E. 659, 283 Mass 358. 

88 . Ill —Wood v. MacLean Drug Co., 
266 Ill App. 5. 

Iowa—Humphrey v. Baron, 273 N.W. 
856. 223 Iowa 735. 

N.Y.—Saville v. Sweet, 254 N.Y.S. 
768, 234 App.Div. 236. motion de¬ 
nied 185 NE. 763, 361 N Y. 619, af¬ 
firmed 188 N.E. 67, 262 N.Y. 567. 
Wis.—Nichol v. Sensenbrenner, 263 
N.W. 650, 220 Wis. 165—Schroeder 
V. Carroll, 212 N.W. 299, 192 Wis. 
460—Bray v. Jones. 209 N.W. 676, 
190 Wis. 578. 

14a C.J. p 129 note 66. 

89. Kan.—Hotchkiss v. Fischer, 1$ 
P.2d 531, 136 Kan. 630. 

30. Iowa.—Dawson v. National L. 
Ins. Co. of America, 157 N.W. 929, 
176 Iowa 362, L.R.A.1916E 878. 

31. Wis.—Hacker v. Kyle, 248 N.W. 
134, 211 Wis. 584. 

38. U.S.—Westwood v. Continental 
Can Co., C.C.A.Tex.. 80 F.2d 494. 

33. N.Y.—Ziegler v. Hoagland, 6 N. 

T.S. 305, 62 Hun 385. 
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for less than its value.®^ Where a corporate direc¬ 
tor was induced by a codirector's fraud to resign 
his office and thereupon surrendered his stock to the 
corporation, which sold it to a bona fide purchaser, 
from whom it was purchased by the codirector, the 
interposition of the bona fide purchaser defeated 
any right of the original owner of the stock to a 
return thercof.36 

§ 794. Issuance or Sale by or for Corporation 

Directors or other officers ere iiabie for fraud or bad 
faith in the issue or disposai of unissued or treasury 
stock, and must account to the corporation for any 
secret profits reaiized by them from such transactions. 

The duties of directors with reference to the sale 
of unissued stock are fiduciary ;36 they arc bound to 
act uberrima fides for all stockholders.37 Directors 
cannot lawfully issue stock for their own benefit 
against the interests of the stockholders as a 
whole.38 So an officer or director who sells unis¬ 
sued stock belonging to the corporation or is em¬ 
ployed to sell treasury stock for the benefit of the 
corporation is precluded from speculating in it or 
selling it at a profit to himself,*’*® or for the purpose 
of changing the stock control to the majority of 
the directors who authorized the sale;^® he must 
give his fellow stockholders an opportunity to par¬ 
ticipate in the purchase,is bound to see that the 
corporation receives the entire value of the stock, 
and must truly account to the corporation for the 
whole price received from the purchasers.^® The 
control which a block of a corporation's stock car¬ 
ries with it is a factor to be considered in deter¬ 
mining whether the price received on a sale thereof 
by corporate officers was a fair price; but even a 


fair price will not justify the officers in making a 
sale if the purpose and effect thereof is to benefit 
themselves cither in position, power, or profit, to the 
disadvantage of the corporation.^^ A direction by 
corporate directors to issue stock to certain stock¬ 
holders and charge them with the par value is val¬ 
id and cannot be complained of by the corpora¬ 
tion.^ 5 Directors will not be held liable for fraudu¬ 
lently issuing certain shares of capital stock in re¬ 
turn for property transferred and services ren¬ 
dered where the value of the property and the serv¬ 
ices is not so small as to make the transaction un¬ 
conscionable and a mere subterfuge or pretense to 
cover a gift or bonus.**® However, the issuance of 
stock for foreign patents which cannot be used by 
the corporation is a fraud on the stockholders.^^ 
Stockholders who, as officers, signed a corporation's 
contract for the sale of all of its property and stock, 
cannot'deny their consent to the transfer of their 
stock in connection with the sale of the corporate 
property.*® 

Fraud as against codirector. False representa¬ 
tions of an active director relative to the financial 
condition of the corporation which induced an in¬ 
active director to buy stock for which he gave his 
note is a valid defense to an action thereon.*® 

Who niay object, A corporation cannot object 
that its stockholders did not receive an equal pro¬ 
portion of its preferred .stock issue as this w^ould be 
an injury to the stockholders and not to the corpo¬ 
ration;®® and where creditors of the corporation 
are injured by such unproportional issue, it is for 
them, and not for the corporation, to object.®^ 

The liability of officers to purchasers fraudulently 


34. U S.—Ritchie v. McMullen, Ohio, 
79 F. 622, 26 C.C.A. 60, modifying, 
C.C., 64 F. 263. 

36. Mass.—Reed v. Pheeney, 148 N. 
K. 448, 263 Mass. 90. 

36. Del.—Bodell v. General Gas & 
Electric Corporation, 132 A. 442, 
16 Del.Ch. 119, affirmed 140 A. 264. 
15 Del.Ch. 420. 

37. Wis.—Luther v. Bolens, 94 N.W. 
69, 118 Wis. 112, 99 Am.S.R. 977. 

14a C.J p 130 note 62. 

3& Md.—First Morlg. Bond Home¬ 
stead Ass'n V. Baker, 145 A. 876, 
157 Md. 309. 

36. Pa.—Provident Trust Co. v. Oey- 
er, 94 A. 77, 248 Pa. 423. 

14a C.J. p 130 note 63. 

40. Pa.—Hunsicker v. Reading 

Laundries, 26 Pa.Di8t. & Co. 215, 28 
Berks Co.L.J. 140. 

41. Kan.—Federal Reserve Life Ins. 
Co. V. Gregory, 294 P. 859, 132 Kan. 
129. 


43. Del—Bodell v. General Gas & 
Electric Corporation, 132 A. 442, 
16 Del.Ch. 119, affirmed 140 A. 264, 
15 Del.Ch. 420. 

14a C.J. p 130 note 64. 

Bifeot of provision in artiolss in in¬ 
corporation 

A clause in articles of incorpora¬ 
tion, pfoviding that, in the absence of 
actual fraud, no action taken by ma¬ 
jority of directors should be invalid 
because some or all of the directors 
were Interested, would be without 
force, as contrary to public policy, to 
validate a resolution transferring all 
common stock to certain incorpora¬ 
tors for an option on property worth 
much less than par value of stock.— 
Whalen v. Hudson Hotel Co., 170 N.Y. 
S. 866, 183 App.Div. 316. 

43. Me.—Camden Land Co. v. Lewis, 
63 A. 623. 101 Me. 78. 

14a C.J. p 130 note 65. 

Secret pzollte realized by directors 
by issuance without notice of addi¬ 
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tional stork and purchase and sale 
thereof are recoverable by corpora¬ 
tion.—Federal Re.serve Life Ins. Co. 
v. Gregory, 294 P. 869, 132 Kan. 129 
44. Del —Potter v. Sanitary Co. of 
America, Ch., 104 A. 87. 

46. Or.—Grants Pass Hardware Co. 
V. Calvert, 142 P. 669. 71 Or. 103. 

46. N.Y.—Continental Securities Co. 
v. Belmbnt, 144 N.Y.S. 801, 83 Misc. 
340. 

47. Mich.—In re American Air Com¬ 
pressor Co.. 160 N.W. 388, 194 Mich. 
82. 

48. U.S.—Sudduth v. Storm King 
Coal Co., C.CA.Ky., 268 F. 433. 

49. Tex.—So Relle v. Mayfield, Civ. 
App., 69 S.W.2d 167. 

60, N.Y.—Frank Gilbert Paper Co. v. 
Prankard, 196 N.Y.S. 638. 

51. N.Y.—Frank Gilbert Paper Co. v. 
Prankard. supra. 
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induced to purchase stock from the corporation is 
discussed infra § 850. 

§ 795. —- To Officers or Directors 

A director or other officer may iaeue etock to hlm- 
aetf unless the transaction Is fraudulent or In violation 
of his duty to the stockholders. 

Ordinarily the official position of a director or 
other corporate officer does not disqualify him from 
issuing or authorizing the transfer of the corpora¬ 
tion’s stock to himself,52 or render the transaction 
fraudulent and such transaction will be upheld 
where there is no actual fraud and full value is 
paid.5^ A resolution of directors of a corporation 
providing for the issue of stock cannot be attacked 
because of the interest of the directors voting there¬ 
for where they were the only bcneficiaries.55 It 


has also been held that, if an issue of its shares by 
a corporation is valid under the terms of its gov¬ 
erning statute, and there is no unlawful discrimina¬ 
tion or fraud, the object which the directors or 
some of them may have in view in selling them 
will not be judicially inquired into, as where they 
issue them to enable the holders to vote in a cer¬ 
tain manner at a coming clection.55 

Issues of stock disapproved. The directors and 
other officers of a corporation, being in the position 
of trustees, will not'be permitted to obtain an un¬ 
fair advantage over other stockholders by the issu¬ 
ance of stock to themselves;®^ and if, for the pur¬ 
pose of gaining control of the corporation, they 
fraudulently issue or transfer to themselves any 
stock of the corporation, either unissued stock or 
treasury stock, in violation of the rights of existing 


52. N.y.—Dusen berry v. Saxamore 
Dev. To.. 160 N.Y.S. 229, 164 App. 
Ulv. 573. 

14 C.J. p 406 note 85. 

53. Wash.—Inland Nursery, etc., Co. 
V. nice, IOC P. 499. 57 Wash. 67. 

54. IT.S —In re Knox Automobile Co., 
D.C.Mass.. 229 F. 241. 

14a C.J. p 130 note 78. 

55. Cal —Turner v. Fidelity Loan 
Concern. 83 P. 62, 70, 2 Cal.App. 
122 . 

56. Vt.-—State v. Smith. 48 Vt. 266. 

57. U S.—Borg v. International Sil¬ 
ver Co.. C.C.A.X.Y.. 11 F.2d 147. 
affirming. D.C.. 11 F.2d 143. 

Cal.—Schwab v. ISchwab-Wllson 

Mach. Corporation, 56 P.2d 1268, 13 
Cal.App.2d 1. 

Del.—Bowen v. Imperial Theatres. 
115 A. 918, 13 Del.Ch. 120—-Cahall 
V. Lofland, 114 A. 224, 12 Del.Ch. 
299. 

N.Y.—Dunlay v. Avenue M Oarage & 
Repair Co.. 170 N.E. 917, 253 N.Y. 
274. 

Ohio.—Bohannon v. Taylor, 4 N.E.2d 
164, 62 Ohio App. 564. 

Pa.—Glenn v. Kittanning Brewing 
Co.. 103 A. 340, 269 Pa. 510, L.R.A. 
1918D 738, Arin.Cas.l91SD 769. 

14 C.J. p 406 note 89. 

DUolosnre of facts to other stock, 
holders 

Where president and secretary 
made secret agreemertt to sell all 
outstanding stock of shipping corpo¬ 
ration at named price per share, they, 
as officers, could not purchase its 
treasury stock without disclosing all 
facts of sale to other directors and 
stockholders.—Upton v. Southern 
Produce Co.. 133 S.E. 676. 147 Va. 
937. 

Purpose of issuaaoe 

A corporation issuing stock to one 
of its trustees in trust “to be used 
according to the best Ipterests of 


the company,** in consideration for 
loans by him, was entitled to its re¬ 
turn or its value when he resigned 
as a trustee and refused to advance 
the full amount agreed on. although 
the shares were issued to him for the 
purpose of obtaining a formula, and 
might have been used for that pur¬ 
pose, he being bound to act for the 
company and not himself in negotiat¬ 
ing for it, and not entitled to any 
financial benefits through its acqui¬ 
sition.—Hoffman v. Victory Rubber 
Co., 211 P. 720, 122 Wash. 619. 

OoBStructlva fraud 

Where all the directors of a cor¬ 
poration issued capital stock to them¬ 
selves as individuals without corpo¬ 
rate action, accepted their unsecured 
notes in payment, concealed the 
transaction from the other stockhold¬ 
ers, and did not give up the notes to 
the receiver when the assets w’ere 
delivered into his possession after 
dissolution, such issuance was not 
only unlawful, but constructively 
fraudulent, and the receiver could re¬ 
cover all the profits derived there¬ 
from.—Lofland v. Cahall. 118 A. 1, 
13 Del.Ch. 384. 

Bffsot of statuto 

A statute providing ' that, in the 
absence of fraud in the issuance of 
capital stock for labor done, the Judg* 
men! of the directors as to the value 
of such labor is conclusive, does not 
apply, where all of the directors is¬ 
sued capital stock to themselves for 
services rendered and such issuance 
is voidable at the election of the com¬ 
pany.—Lolland v. Cahall. 118 A. 1, 13 
Del.Ch. 384. 

Bighfa on diaaflUmanoo of tranaao- 
tlon 

Persona loaning money to directors 
for purchase of stock in corporation 
were held liable to latter for moneys 
received therefrom in payment of di¬ 
rectors' notes on corporation's dis¬ 
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affirmance of contract for sale of 
stock.—Federal Mortg. Co. v. Simes. 
245 N.W. 169, 210 Wis. 139. 

Joint UabiUty 

Where directors of a corporation, 
as a result of Joint action and coop¬ 
eration obtained slock and compensa¬ 
tion in breach of their trust, they 
must be deemed Joint tort-feasors, 
and on dissolution of the corporation 
are Jointly liable, each being liable 
for the amounts obtained by the oth¬ 
er.—Cahall V. Lofland, 114 A. 224, 12 
Del.Ch. 299. 

Anconntlng 

(1) Where stock was issued to the 
president of a corporation at its par 
value when its actual value -was 
more, and he according to agreement 
transferred such stock to a syndicate 
about to purchase all the property of 
the corporation, he is liable to ac¬ 
count to the stockholders for the val¬ 
ue of the stock in excess of par.— 
Garber v. Town. 175 N.W. 487, 208 
Mich. 1, opinion amended on appli¬ 
cation for rehearing 176 N.W. 960, 
208 Mich. 1. 

(2) Where directors improperly 
voted themselves shares of stock as 
compensation, and also purchased 
other shares giving their notes there¬ 
for. the notes being paid by divi¬ 
dends, the directors should be re¬ 
quired to account for all profits on 
the transaction, and cannot, on disso¬ 
lution of the corporation, be allowed 
to pay the par value of the stock, 
and retain the fruits of their breach 
of trust.—Cahall v. Lofland. 114 A. 
224, 12 Del.Ch. 299. 

(3) Since plaintiffs were entitled 
only to money it would have recov¬ 
ered if sale of outstanding stock by 
ofllcera to themselves had been made 
in good faith, accounting should be 
on that theory.—Upton v. Southern 
Produce Co.. 133 S.E. 676. 147 Va. 
937. 
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stockholders to participate in subscribing for or 
purchasing the same, or otherwise violate their fidu¬ 
ciary duty to act in the interest of all the stock¬ 
holders, the transaction is illegal and will be set 
aside and the fact that the officers and directors 
acquiring control of the corporation by the pur¬ 
chase, voted such stock for the best interests of the 
corporation could not be considered in determining 
the validity of the transaction.**^ Even though 
stockholders have no preemptive right to subscribe 
to new issues of stock, they are entitled to demand 
that the directors and officers do not use their posi¬ 
tions for their own personal advantage, or to cause 
the stock to be issued so as to make a profit for 
themselves, or to obtain or retain control of the cor¬ 
poration.®® An issue by corporate directors or offi¬ 
cers to themselves, immediately after the sale of 
valuable property and before the declaration of a 
dividend therefrom, of stock previously unissued, is 
a fraud and breach of duty and will be enjoined or 
set aside.®! Jt has also been held that the issuance 
of stock to one or more directors without the ap¬ 
proval of the stockholders is constructively fraudu¬ 
lent and voidable at the instance of the corporation, 
even though the purchasing directors did not vote 
on the question and they paid a reasonable value, 
but that to obtain equitable relief the corporation 
must offer to do equity.®^ So, where a corporate 
charter provides that a contract between a director 

68. Mass.—L. E. Fosflrate Co. v. Bos¬ 
ton Market Terminal Co., 175 N.K 

86. 275 Mass. 99. 

Mich.—Thwing v. Welhatch Liquid 
Scale Co., 206 N.W. 320, 233 Mich. 

87. 

N.Y.—Dunlay v. Avenue M Garage & 

R«palr Co.. 170 N.E. 917, 263 N.T. 

274, affirming 237 N.Y.S. 762, 227 
App.Div. 804—Hammer v. Werner, 

265 N.Y.S. 172, 239 App.Div. 38. 

Ohio.—Callahan v. Owen Steel Crane 
Co.. 20 Ohio Clr.Ct.,N.S.. 78. 

Va.—Upton V. Southern Produce Co., 

133 S.E. 576. 147 Va. 937. 

14 C.J. p 406 note 90. 

Duty of dlrooton 

Directors, before acquiring unis¬ 
sued stock to become majority stock¬ 
holders, should offer stock at fixed 
price to all stockholders, sell at auc¬ 
tion, or obtain w&lver of stockhold¬ 
ers* rights.—Dunlay v. Avenue M Ga¬ 
rage A Repair Co., 170 N.E. 917, 263 
N.Y. 274, affirming 287 N.Y.S. 762. 

227 App.Div. 804. 

IKwo purpose to gala ooatrol aot 
ftauduleat 

Sale of stock without affording 
other stockholders opportunity to ex¬ 
ercise priority right to purchase such 
stock did not authorize cancellation 
of stock on ground of fraudulent is¬ 
suance to gain control, where neither 


and the corporation shall not be valid unless au¬ 
thorized by a majority vote of the directors or out¬ 
standing capital stock, a contract giving a director 
an option, in case of merger, to purchase a certain 
amount of treasury stock is invalid when not so ap¬ 
proved, and the option provision has been concealed 
from the stockholders.®® Where the directors voted 
themselves corporate stock in payment of promo¬ 
tion services, contrary to the provisions of a statute, 
they are guilty of a conversion of the assets of the 
corporation, and are liable to the corporate credi¬ 
tors for the value of such stock either in conversion 
or on an implied promise to pay therefor.®^ If an 
officer of the corporation wrongfully issues to him¬ 
self stock which has been paid for and belongs to 
another, he will hold it in trust for the latter.®® 
Where an officer who completely controls the board 
of directors procures the issue of stock to himself, 
under pretense of paying a claim, the transaction 
will be closely scrutinized by the court and set aside 
upon a showing of unfairness.®® 

Absence or inadequacy of consideration. The is¬ 
suance of stock by an officer or director to himself, 
without consideration or for an inadequate consid¬ 
eration, renders him liable to the corporation;®^ 
hut even where it is alleged that the stock was ex¬ 
changed for property of less valuation than that 
agreed on, it will not he canceled where it docs not 
appear that anyone was injured by the exchange.®® 

(2) Evpfi outside of the .statute It 
is the measure of liability where 
there is evidence that stock was sold 
to subscribers at par shortly after 
the Issue of the certificate in con¬ 
troversy.—Lampherc v. Lang, supra. 

65. Utah.—Bear River Valley Or¬ 
chard Co. V. Hanley, 60 P. 611, 15 
Utah 506. 

66. Ala.—Perry v. Tuskaloosa Cot¬ 
ton-Seed Oil-Mill Co.. 9 So. 217, 
93 Ala. 364. 

N.Y.—U. S. Light, etc., Corp v. Walk¬ 
er, 158 N.Y.S. 664. 94 Misc. 687, 
affirmed 161 N.Y.S. 1148, 175 App. 
Div. 929. 

67. N.Y.—Pollltz v. Wabash R. Co., 
100 N.E. 721. 207 NY. 113, modi¬ 
fying 136 N.Y.S. 789, 150 App.Div. 
716. 

Ohio.—Bertram Coal Mining Co. v. 

Bigger. 22 Ohio N.P.,N.S., 369. 
Zoinanoa without paymont 
Where president and managing di¬ 
rector of corporation caused stock 
certificate to be Issued to himself 
without paying for it, board of direc¬ 
tors had duty within reasonable time 
to make demand on him for payment 
and on his failure to pay to take ap¬ 
propriate court action.—Guilfoyle v. 
Brown, 88 P.2d 1082, 149 Kan. 616. 

68i Minn.—^Hoffman Motor Truck Co. 


desire nor demand of right to pur¬ 
chase stock by other stockholders, 
nor injury to them by sale of slock 
except from viewpoint of control of 
corporation, vrere alleged or proved.— 
Chapman v. Troy Laundry Co., Utah, 
47 P.2d 1054. 

69. Mich —Thwing v. Welbatch Liq¬ 
uid Scale Co., 206 N.W. 320, 233 
Mich. 87. 

60i Cal.—Schwab v. Schwab-W ilson 
Mach. Corporation, 55 P.2d 1268, 
13 Ca1.App.2d 1. 

61. Kan.—Arkansas Valley Agricul¬ 
tural Soc. V. Eichholtz, 25 P, 613, 
45 Kan. 16*4. 

68. Colo.—Mosher v. Sinnolt, 79 P. 
742, 20 Colo.App. 454. 

63. U.S.—Andrews v. Drake, C.C.A. 
Mich., 83 P.2d 767, certiorari de¬ 
nied 57 S.Ct. 36, 299 U.S. 672, 81 L. 
Ed. 421. 

64. N.Y.—Lamphere v. Lang, 141 N. 
Y.S. 967, 167 App.Div. 306, revers¬ 
ed on other grounds 108 N.E. 82, 
213 N.Y. 686. 

astent of liability 
(1) The par value of the stock is 
the extent of the liability fixed by 
statute on the holders of such stock 
to creditors.—Lamphere v. Lang, su¬ 
pra. i 


176 



19 C.J.S. 

Acquiescence, ratification, or estoppel, A trans¬ 
action by which an officer reissues to himself at 
par shares previously issued to another, but rccon- 
veyed to the corporation, and standing at a pre¬ 
mium, is at most only voidable, and if the stock¬ 
holders have acquiesced therein the company can¬ 
not compel a surrender of the certificate.®*^ Stock¬ 
holders do not ratify the fraudulent acquisition of 
stock by directors merely because the corporate 
books are present at a stockholders' meeting and a 
committee is appointed to audit them, when no 
audit is in fact madc.*^® 

Innocent holder for value. Where all of the 
stockholders consented to a written assignment of 
a certificate of stock to the president, and no eq¬ 
uities of third persons were involved, the assign¬ 
ment was valid in the hands of an innocent holder 
for value, although no formal meeting of the board 
of directors was held authorizing the assignment.'^^ 

Through third persons. Where an officer or di¬ 
rector fraudulently causes the issuance of stock to 
a third or fictitious person and the transfer from 
such third person to himself, the corporation is en¬ 
titled to have the stock canceled or it may treat him 
as a subscriber of stock and require him to pay 
thercfor .'^2 However, where an arrangement b> 
which a director receives from a purchaser a por¬ 
tion of the stock sold is not secret and no fraud 
is charged, other stockholders cannot several years 
thereafter compel him to pay the company the prof¬ 
its of the transaction.73 

The issue oj fictitious paid-up stock by directors 
to themselves is especially condemned by the courts, 
as shown supra § 245. 

§ 796. Purchase by or for Corporation 

a. In general 

b. Purchase from director or other offi¬ 

cer 


§ 796 

c. Purchase by officer for himself with 
corporate funds or credit 

a. In General 

Director! do not violate their duty by the purchase 
of the corporation’! own otock for the corporation where 
the purchase le within the corporate powers, is made at 
a fair price, and does not harm anyone. An officer whose 
duty it is to buy stock for the corporation cannot buy 
it for himself. An unauthorized purchase for the cor¬ 
poration cannot be impeached where the stockholders 
acquiesce in the purchase. 

A corporation's purchase of its own stock is with¬ 
in the control of the directors in the exercise of a 
sound judgment, and the directors in purchasing 
such stock for the corporation arc not guilty of a 
breach of their fiduciary duty where the purchase is 
within the powers of the corporation, is made at a 
price not in excess of the market price, and does 
not cause legal harm to anyonc.^^ The directors 
making the purchase are not responsible for a sub¬ 
sequent decline in the value of the remaining assets 
of the corporation, where such decline is due to an 
economic depression which the directors could not 
have foreseen.75 The refusal of the directors to 
take further risks in using the coqioration's capital 
in buying and selling stock and investments during 
the depression when such business was highly spec¬ 
ulative was not a breach of their fiduciary duty as 
respects their liability for the purchase of the cor¬ 
poration's own stock during such period.^® 

Whether a corporate officer may purchase out¬ 
standing stock on his own behalf depends on 
vxhether it is his duty to purchase it for the corpo¬ 
ration ,"7 if he IS under no duty to purchase stock 
for the corporation, he may purchase for himself ;7*^ 
but if he IS charged with the duty of jiurchasing 
stock for the company, he has no right to purchase 
for himsclf,7® to make a profit in the transaction,®® 


CORPORATIONS 


V. Erickson. 144 N.VV. 952, 124 

Minn. 279. 

Wash.—Inland Nursery, etc.. Co. v. 

Ulcc, 106 I*. 499, 57 Wash. 67. 

69. Minn.—St. Croix Lumber Co. v. 
Mittlestadt, 44 N.W. 1079, 43 Minn. 
91. 

14 C.J. p 406 note 87. 

7a Dei.—Cahall v. Lolland, 114 A. 

224, 12 Del.Ch. 299. 

71. N.J.—Murtland Holdini? Co. v. 
Egar Harbor Commercial Bank, 196 
A. 230, 123 N.J.Kq. 117. 

76. Tex.—Houston P. & M. Ins. Co. 

V. Swain. Civ.App., 114 S.W. 149. 
14a C.J. p 131 note 80. 

73. Mich.—Keeney v. Converse, 58 
N.W. 326, 99 Mich. 316. • 

11) C.J.S.-12 


74L Mass—SpU'Kcl v. Beacon Partic- 
ipation.s, 8 N K 3d 895. 

Slraotors* porcliaM of partlenlar 
clans of corporation’s own stock for 
corporation did not cause lo.ss to re¬ 
maining: holders of same class of 
stock, but remaininfc holders were 
benefited by resulting increase in liq¬ 
uidating value of their shares.—Spie¬ 
gel V. Beacon Participations, supra. 

mvsstinsnt corporation was not in¬ 
jured, by directors* limitation of cor¬ 
poration's investment opt»rations dur¬ 
ing highly speculative period, to pur¬ 
chase of corporation's own stock, if 
no persons interested in corporation 
were injured by such purchase, as re¬ 
spects whether directors breached 
their fiduciary duty by making such 
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purchase so as to be liable in stock¬ 
holder’s suit —Spiegel v. Beacon Par¬ 
ticipations, supra. 

75. Mass—Spiegel v. Beacon Partic¬ 
ipations, supra. 

76. Ma.ss.—Spiegel v Beacon Partic¬ 
ipations, supra. 

77. IT.S.—Hisitoe v. Midland Linseed 
Products Co., CC.AMinn., 19 F.2d 
24. certiorari denied 48 S Ct. 121. 
276 U.S. 664, 72 L.Ed 428. 

78. U.S.—Ashman v. Miller, C C.A. 
Mich., 101 P.2d 85. 

79. U.S.—Du Pont v. Du Pont. D.C. 
Del., 242 F. 98. 

14a C.J. p 131 note 83. 

sa Mass.—Commercial Brewing Ca 
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or to cause the corporation to pay more than the 
fair market value.*^ An officer who violates his 
duty to the corporation by such purchase holds the 
property in trust for it, and is not entitled to re¬ 
imbursement for money expended by him in per¬ 
petrating the fraud.®2 Also a payment by an offi¬ 
cer for shares withdrawn will not be upheld, where 
it is in excess of authority conferred by by-laws.*^ 

The continuance in office of valued and indis¬ 
pensable officers and department heads is a suffi¬ 
cient consideration for an agreement for the trans¬ 
fer of stock to the corporation and the distribution 
of dividends therefrom to the heads of the depart¬ 
ments of the company.*^ 

Acquiescence of stockholders. A purchase, for 
the corporation by an officer without special author¬ 
ity cannot be impeached where all the stockholders 
knew of and individually considered and approved 
the transaction before it occurred and thereafter ac¬ 
quiesced in it.®5 

Where no fiduciary relation exists at the time 
of the purchase of stock by a former director, he 
does not hold it as trustee.®® 

b. Pnrcliafle from Director or Other Officer 

A lale of stock by a corporate officer to the corpo¬ 
ration is valid if made in good faith for the benefit of 
the corporation, but is invaiid when injurious to the 


corporation or nonconeenting stockholders, A sale by 
a director to the corporation of stock in another cor¬ 
poration without the knowledge of the board of directors 
Is a breach of the director's fiduciary relationship. 

A corporate officer may in good faith sell his 
stock to the corporation.®^ A contract by a director 
in behalf of a solvent corporation for the purchase 
of the stock of another officer is legal and binding 
on the corporation if authorized in good faith and 
in its best interests, by a disinterested majority of 
the directorate, not acting in collusion with, or in 
the interest of, the contracting director or in preju¬ 
dice of creditors.®® So a corporation’s purchase of 
stock from directors for a fair and reasonable price 
below its par value is not voidable by the corpora¬ 
tion on the ground that it paid more than the stock 
was worth.®® 

On the other hand, it has been held that corpo¬ 
rate directors cannot lawfully buy stock for the cor¬ 
poration from themselves as individuals,®® and a 
sale of slock to a corporation by officers acting for 
themselves and the corporation will be set aside and 
the officers required to account for the money and 
property received in payment, where the sale is in¬ 
jurious to the corporation and to the minority stock¬ 
holders who did not consent thereto.®^ So a pur¬ 
chase of stock by a corporation from an officer or 
director, and the use of corporate funds or proper¬ 
ty or the pledging of the credit of the corporation in 


V. McCormick. 114 NB. 812. 226 
Masfl. 604. 

81. Okl.—Badger Oil, etc., Co. v. 

Preston. 162 P. 383, 49 Okl. 270. 

88- U.S.—Commonwealth Finance 
Corporation v. McHargr, C.C.A.N.Y., 
282 F. 660. 

FnzoliMa at foracloaiiro aala 

U.S.—Commonwealth Finance Corpo¬ 
ration V. McHarir, supra. 

83. Mass.—Richardson v. Devine, 79 
N.E. 771, 193 Mass. 336. 

84, Ky.—Breyfogle v. Bowman. 162 
S.W. 787, 157 Ky. 62. 

8D. Wis.—Marvin v. Anderson. 87 
N.W. 226, 111 Wis. 387. 

88b Mo.—Holmes v. Doe Run Lead 
Co.. App., 223 S.W. 772. 

▲oqnlaltion of atook la aaothor oor- 
poratloa 

Although plaintiff had been a direc¬ 
tor of the interpleader, a corporation 
which was seeking to effect a merger 
with another by acquiring its stock, 
and had assisted the interpleader in 
that purpose, yet, where plaintiff had 
been displaced and controversies had 
arisen between him and those in con¬ 
trol of interpleader, he cannot be 
deemed to hold as trustee of stock 
which he thereafter acquired in the 
second corporation.—^Holmes v. Doe 
Run Lead Co., supra. 


87. Ga.—Ruffner v. Sophie Mae Can¬ 
dy Corporation. 132 S.E. 396, 35 Ga 
App. 114. 

■vldoBoe was held not as matter 
of law to show that president of cor¬ 
poration, in selling his stock to it. 
obtained contract therefor by fraud 
—Ruffner v. Sophie Mae Candy Cor¬ 
poration, supra. 

88. Ill.—Bunker Hill Country Club 
V. McBlhatton, 282 Ill.App. 221. 

Advlos of COUBBSl 

Director who approved sale of cor¬ 
poration’s capital stock to corpora¬ 
tion by other directors as individuals 
was not liable for purchase price 
of shares, where at time of approval 
director acted in good faith and re¬ 
lied upon advice of experienced law¬ 
yer.—Uffelman v. Boillin, 82 8.W.2d 
645, 19 Tenn.App. 1. 

Rffset of ultimata iBsolvsuojr 
As respects directors’ liability for 
purchase price of corporation’s capi¬ 
tal stock sold by directors individual¬ 
ly to corporation, conduct of direc¬ 
tors must be viewed in light of finan¬ 
cial status of corporation at time of 
sale, and is not to be determined by 
corporation’s ultimate insolvency pre¬ 
cipitated by financial depression.— 
Uffelman v. Boillin. supra. 

Status of abssut divsotor 
As respects liability of absent cor¬ 
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porate director for purchase price of 
stock sold to corporation by other 
directors individually, director's sta¬ 
tus with respect to proceedings 
whereby sale of stock was consum¬ 
mated was same as if director had 
been present and voted throughout 
meeting, where director approved ac¬ 
tion after he was informed thereof. 
—Uffelman v. Boillin. supra. 

Matters ooasldered in determlniug 
solvency 

In considering whether contract en¬ 
tered into by board of directors of 
golf club with a fellow director, who 
was also assistant manager, for pur¬ 
chase of his 'Stock, was valid, the 
preferred stock of the olub could not 
be considered a liability for purposes 
of determining whether the club was 
then insolvent whore the articles of 
incorporation merely provided for 
payment of dividends thereon when 
and as declared and for preference 
rights on liquidation.—Bunker Hill 
Country Club v. McBlhatton, 282 Ill. 
App. 221. 

88. Wis.—Federal Mortg. Co. v. 

Simes, 246 N.W. 169, 210 Wis. 139. 
SO, Tenn.—Uffelman v. Boillin, 82 
S.W.2d.645, 19 Tenn.App. 1. 

81. Neb.—Duffy v. Omaha Mer¬ 
chants’ Express ft Transfer Co., 
266 N.W. 1, 127 Neb, 278. 
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payment therefor, is void where the corporation is 

insolvent.®^ 

A sale of stock to a corporation by its retiring 
president and manager will be set aside in equity 
where ari agreement by the officer not to engage in 
a competing business in the same city, which con¬ 
stituted a material consideration for the sale, was 
violated by him.®3 

A corporate employee may compel the president 
to purchase the employee's stock, agreed to be is¬ 
sued to him for services rendered, on failure to 
agree for continuance of employment at the ex¬ 
piration of the term, where the contract provided 
that the obligations of the corporation and the 
president should be joint and several/**^ 

The right of a corporation generally to purchase 
and hold its own stock is discussed infra § ^50. 

Stock in another corpoi^atum. Aside from the 
question as to the right of a corporation to sub¬ 
scribe for or purchase stock in another corporation, 
discussed infra § 951, a director in selling stock in 
another corporation to the coriioration of which he 
is director, through one of its officers, without mak¬ 
ing the transaction known to the board of directors, 
violates his fiduciary relationship, and his corpora¬ 
tion may rescind the transaction.*^® The retention 
by the conioration of dividends received on the pur¬ 
chased stock was not a ratification of the purchase 
nor would knowledge of the transaction on the part 
of a majority of the directors or of the holders of 
a majority of the stock validate the director's breach 
of trust.®^ 

c. Purchase by Officer for Himself with Corpo¬ 
rate Funds or Credit 

An officer who purchases stock for himself with 
corporate funds holds it in trust for the corporation; but 
where the transaction is sanctioned by all the stock* 
holders and the profits divided among them the corpo¬ 
ration cannot compel an accounting. A purchase ot 
stock with corporate funds and its distribution to of¬ 
ficers who are majority stockholders is illegal as to 
minority stockholders. A stockholder who sells his stock 

92. Ala.—IlrnderHon v. Garner, 76 
So. 387, 200 Ala. 59. 

Md.—Burke v. Smith. 75 A. 114, 111 
Md. 624. 

93. IJ.S.—.lones v. Campliell-TnffKart 
Aaauciated Bakeries, C.C.A.Tex.. 63 
F.2d 58. 

94. Md.—Heed & Pll>re Products 
Corporation v. Rosenthal. 138 A. 

665, 153 Md. 501. 

96. N.Y. — Norwegian-American Se¬ 
curities Corporation v. Schenstrom, 

207 N.Y.S. 168, 124 Misc. 235. 

96h N.Y.—Norweglan-Americqm Se- 


to an ofRcar, with knowledge that the purchase is made 
with corporate funds, will be liable to the corporation. 

Where a director or other officer purchases stock 
for himself with corporate funds, he holds the stock 
as tnistce for the corporation,*® which may elect ‘to 
recover the funds with interest, or the shares ac¬ 
quired;** but where the purchase is sanctioned by 
all the stockholders and the profits are divided 
among them, the corporation cannot compel an ac¬ 
counting of the profits.^ A purchase of stock with 
corporate funds and its distribution to officers, who 
were majority stockholders, is illegal as to the mi¬ 
nority stockholders, and any minority stockholder 
may attack the transaction in behalf of himself and 
similarly situated stockholders.^ It has also been 
held that stock purchased by the managing officer 
with corporate funds or credit will be canceled, ex¬ 
cept .stock which, through rescission of the sale, is 
restored to the original owners.* 

Notice to seller, A stockholder having notice that 
part payment for stock sold to corporate officers was 
made with corporate funds is liable to the corpora¬ 
tion therefor, although such liability is secondary 
to that of the officers.^ Such stockholder is charged 
wnth notice of the unlawful diversion of the corpo¬ 
rate funds by accepting checks of the corporation 
in part payment for the sttick, and the great wealth 
and excellent reputation of the purchasing officers 
in the world of finance is insufficient to relieve the 
stockholder from the effect of such notice.® The 
wife of a stockholder who, with her husband, sold 
the stock was bound by the knowdedge of or notice 
to him, where he was her agent in the transaction.® 

§ 797. Other Matters 

In addition to the matters already discussed, any 
acts of the directors or officers which profit them to the 
detriment of the corporation and its stockholders con¬ 
stitute a breach of trust. Various acts of the officers in 
dealing with corporate stock have been held not to 
violate this rule. 

In addition to the rules laid down in the preceding 
sections it may be stated generally that any acts of 

U.S.—Backus V. Finkelstein. D.C. 
Mmn., 23 F.2d 367. 

4. Tcnn.—Uflfelman v. Bolllin, 82 S. 
\V 2d 545, 19 Tenn.App. 1. 

Defenses 

Stockholder was not Ju.stifled in re¬ 
ferring use of corporation's funds in 
part payment of slock to his previ¬ 
ous practice of using corporation’s 
funds to pay individual delits of him¬ 
self and members of his family.— 
Uffelman v. Boillin. supra. 

5. Tenn.—Uffelmnn v. Boillin, supra. 

6. Tenn.—Uffelman v. Boillin, su¬ 
pra. 


curities Corporation v. Schenslrom, 
supra. 

97. N.Y.—Norwegian-American Se¬ 
curities Corporation v. Schenstrom, 
supra. 

98. Mont.—Barker v. Montana Gold, 
etc., Min. Co.. 89 P. 66, 35 Mont. 
351. 

99. U.S.—Ashman v. Miller, C.C.A. 
Mich., 101 F.2d 85. 

1. Mo—St. Uouis Paint Mfg. Co. v. 
Mepham, 30 Mo.App. 15. 

2. Wash.—Joyce v. Congdon, 196 P. 
29, 114 Wash. 239. 

179 



§ 797 


COItPORATIONa 


19 C.J.S. 


the directors or other officers in connection with the 
corporate stock which result in a profit to them or 
to the disadvantage of the corporation and its stock¬ 
holders is a violation of the officers* fiduciary du¬ 
ties,^ in the absence of ratification with knowledge 
of the facts but a contract by a corporate officer 
with reference to stock, made in good faith on the 
advice of counsel, in the belief that the best inter¬ 
ests of the corporation would be served thereby, 
and subsequently ratified by the directors and by a 
majority vote of the stockholders, is not in fraud of 
the rights of minority stockholders.® Directors who 
release stockholders from the payment in full of 
shares are guilty of a breach of trust.^® A special 
employment of a director to look after a stockhold¬ 
er’s interests in the corporation is necessarily sub¬ 
ordinate to the person’s duty as a director.^i 

An officer to whom the stockholders intrust their 
shares for sale is bound to account for secret prof¬ 
its as a quasi trustee an officer who acts as 

agent with limited powers in disposing of the stock 
of a stockholder to another coriioration is not guilty 
of fraud in concealing the fact that he is a stock¬ 
holder in the purchasing corporation.^® 

Where the officers and directors successfully ne¬ 
gotiate an advantageous sale of a majority interest 
of the stockholders and arc given a special fund by 


the purchasers to be used in part to compensate such 
officers for their services, they will be permitted to 
retain a reasonable compensation as against stock¬ 
holders who knew of the arrangement and assented 
thereto; but the rule is otherwise as against stock¬ 
holders who did not have such knowledge and did 
not assent thereto.!^ The president is not liable 
personally in tort to a stockholder for refusing to 
countersign a certificate of stock.^® No loss suf¬ 
fered by a stockholder, in consequence of a call au¬ 
thorized by the charter of the corporation, made 
upon each stockholder, to pay a proportion of the 
price due upon his stock, will give rise to a claim 
for damages against the directors of the corpora¬ 
tion;^® but resolutions by the directors declaring 
stock held by certain directors, who are present, 
nonassessable, are void where, without such direc¬ 
tors, no quorum w’as present.^^ When the directors 
fraudulently induce a stockholder to make a loan 
to the corporation, they are personally liable to him 
for any loss sustained on account of such loan.i® 
The treasurer of a corporation is not individually 
liable to a stockholder for his refusal to issue new 
certificates of stock to such stockholder.^® Other 
cases involving stock transactions between the cor¬ 
poration or its stockholders and a director or of¬ 
ficer, and the rights and liabilities arising there¬ 
from, are cited in the note.®® 


7. U.S,—Taplin v. Commissioner of 
Internal Revenue, C.C.A., 41 F.2d 
464. 

Idaho —Coeur D’Alenes Lead Co. v. 

Kingsbury. '85 1\2d 691. 

Ky.—F. T. Gunther Grocery Co. v 
HaKel, 201 S W. 336, 179 Ky. 775 
Md.-—Margin v. Macgill, 109 A. 72. 
135 Md. 384. 

N.Y.—Terry v. Green, 173 N.Y.S. 309, 
185 App.DIv. 517—Rauben v. Mor¬ 
ris, 291 N.Y.S. 96, 161 Misc. 174. 

Partlcnlar acts 

(1) It IS fraud on corporation and 
its creditors, whether antecedent or 
subsequent, for managing officers to 
obtain lien on its assets in exchange 
for their stock.—Wiggington v. Au¬ 
burn Wagon Co., C.C.A.W.Va., 33 P. 
2d 496. 

(2) An agreement permitting direc¬ 
tor to retain certain stock on which 
assessments were delinquent and giv¬ 
ing him an option to buy or return 
such amount as he might desire with¬ 
out in the meantime paying any as¬ 
sessments levied thereon was not val¬ 
id, since it placed director on a dif¬ 
ferent footing from other stockhold¬ 
ers and resulted directly in loss to 
the corporation.—Coeur D'Alenes 
Load Co. V. Kingsbury, Idaho, 85 P.2d 
691. 

(3) Where officers and directors 
owning a majority of the stock of a 


[ corporation by deception as to profits, 

I and by repre.senting that they would 
also exchange part of their common 
stock for preferred stock, induced 
minority stockholders to exchange 
their common stock for preferred 
stock and then called in such pre¬ 
ferred stock and secured immense 
profits to themselves on their com¬ 
mon stock, the majority stockholders 
can be required to return the com¬ 
mon stock and account to the de¬ 
frauded stockholders.—Macgill v 
Macgill, 109 A. 72. 135 Md. 384. 

& N.Y.—Holland v. Presley, 6 N.Y.S. 

2d 743, 168 Misc. 942, supplement¬ 
ing 6 N.Y.S 2d 75, 168 Misc. 447, 
reversed on other grounds 8 N Y 
S.2d 804. 255 App.Div. 667. 

9. U.S.—Hallenborg v. Cobre Grande 
Copper Co., 26 S.Ct 236, 200 U.S 
239, 50 L.Ed. 458, affirming 74 P. 
1052, 8 Ariz. 329. 

10. Mo.—^Walton v. Hake, 9 Mo.App. 
596. 

11. U.S.—Singers-Bigger v. Young, 
Colo., 166 F. 82, 91 C.C.A. 610. 

Sahsoriblng for stock as spsoial agsat 
of third person 

A corporation Is not bound by its 
president's acts, where he is clearly 
acting as the special agent of a third 
person, as where he subscribed for 
Stock in the name of another prom¬ 
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ising to “take care of it for him."— 
St. Nicholas Ins. Co. v. Howe, 20 N. 
Y.Super. 450. 

12. Kan.—Mulvane v O'Brien, 49 P. 
607. 58 Kan. 463. 

13. Mo—-Wann v Scullln, 109 S W. 
688, 210 Mo. 429. 

14. Pa —Wood V. Provident Life & 
Trust Co., 29 Pa Diet. 426. 

15. N.Y.—Cooley v. Curran, 104 N.Y. 
S. 751, 54 Misc. 572. 

16. La.—^W''ood’s Succession, 30 La. 
Ann. 1002. 

Fraud ladnoiag transfer of etock 

Where defendant and other direc¬ 
tors of a corporation levied an as¬ 
sessment upon stock of a corporation, 
upon which but a small proportion 
of the par value had been paid, and 
threatened future assessments for 
the purposes of the corporation, 
whereby plaintiff was induced to sell 
and transfer his stock, the sale was 
not so tainted with fraud as to ren¬ 
der it void.—Grant v. Attrlll, C.C.N. 
Y., 11 F. 469. 

17- Tex.—San Antonio St. R. Co. v. 
Adams, 26 S.W. 1040, 87 Tex. 125. 

18. Tex.—Kinkier v. Jurica, 19 S.W. 
359, 84 Tex. 116. 

19. Mass.—Handy v. Miner, 154 N.E. 
557, 258 Mass. 53. 

80l Partlcnlar traaiactioas 

(1) An officer who turns over to 
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§ 798. Itl General 

A director or officer may In good faith become a 
creditor of the corporation^ and the burden of proving 
bona fidea la on him. 

A director or officer may become a creditor of 
the corporation^! in the absence of fraud or bad 
faith,and assert his claim against it-^ or assign it 
to another.24 To be entitled to be upheld by the 
courts, a transaction creating a director or officer 
a creditor of the corporation, or giving him secur¬ 
ity for the debt, or paying or satisfying the debt 
must be properly authorized by the corporation.26 
A court of equity subjects such transactions to 
close scrutiny and refuses to lend its aid to their 
enforcement when it finds that they were attended 
by fraud, unfairness or illegality.26 To sustain the 


validity of his claim, an officer must disclose all the 
circumstances bearing thereon,27 and the burden of 
proving its bona fidcs rests with the officer.28 A 
creditor of a corporation signing the corporation’s 
note as president thereof will not be heard to say 
that he was defrauded by the execution of the 
note. 29 

§ 799. Loans and Advances 

A corporate officer or director may In good faith, it 
properly authorized, become a corporate creditor by lend¬ 
ing or advancing to, or borrowing for, the corporation 
money to be used for Its legitimate purposes, although 
the courts will scrutinize such a transaction closely. 

While the directors are under no duty to the cor¬ 
poration to loan money to it,20 yet it is their duty 


the corporation contracts by purchas¬ 
ers of stock is not liable to the cor¬ 
poration for the unpaid balance of 
the purchase price. Mrhere the stock 
represented by the contracts was 
never issued and the officer did not 
contract to purchase it, but merely 
had an option to acquire stock which 
was not to be issued before pa>ment. 
notwithstanding:, in a statement of 
the officer's account with the corpo¬ 
ration. such stock was charg:ed 
agrainst him, and credit griven to him 
for subscription accounts—Union 
Discount Co V MacUobort, 234 N Y. 
S. 529. 134 MIsc. 107. 

(2) Where stockholders in a corpo¬ 
ration agreed with its secretary and 
manager for surrender and cancella- 
tli>n of their shares, in return receiv¬ 
ing a written guaranty against liabil¬ 
ity from the corporation and other 
stockholders, and such agreement 
was reduced to writing and the stock 
surrendered, thereafter the secretary 
and manager did not breach his duty 
to the former stockholders in failing 
to give them information he possess¬ 
ed relative to negotiations for sale of 
the company’s plant —Frick v. Rock¬ 
well nty Cunning Co., 181 N.W. 475, 
192 Iowa 11. 

(3) Where corporation’s settlement 
with preferred stockholders holding 
matured stock, effected by company’s 
president, was mutually advanta¬ 
geous to corporation and president, 
In adjustment of their differences 
growing out of settlement, it is equi¬ 
table that each should contribute in 
proportion to benefits received.—F T. 
Gunther Grocery Co. v. Hazel, 201 S. 
W. 336, 179 Ky. 775 

(4) Damages, which might have 
resulted to stockholders selling their 
stock from (‘orporation's purchase of 
stock of same class, could not be re¬ 
covered in existing stockholder's suit 
In behalf of corporation against di¬ 


rectors responsible for such purchase. 
—Spiegel V. Beacon I'articipatlons, 
Mass.. 8 N.E.2d 895. 

(5) Where a corporation’s shares 
had a book value of only three dol¬ 
lars and twenty-flve cents a share, I 
the acceptance of a particular stock¬ 
holder’s shares at five dollars and 
twenty cents a share, on a sale to 
him and others by the corporation of 
stock owned by it in other corpora¬ 
tions, was not unfair or beyond what 
directors might honestly do, where it j 
was desirable to get rid of such 
stockholder, and the shares st»ld had 
the agreed value only in case he went 
along with them because of his pow¬ 
er to compete w'lth the companies 
issuing such shares—Greene v. 
O’Connor. C C.A.N.Y., 93 P.2d 309. 

gi. U.S—Neukom v. North Butte 
Mining Co., C.C.A.Mont., 84 F.2d 
101 

Iowa.—Wabash Ry. Co v. Iowa & S. 
W. Ry. Co., 202 N.W. 595, 200 Towa 
384. 

Mass.—Hanson v. Bradley, 10 N.E.2d 
259. 

RI —^A’an Ausdall v. Thomp.son & 
Thompson, 163 A. 178, 63 R I. 29. 
14a C.J p 132 note 10. 

Right of director to enforce stock¬ 
holder’s liability see supra S 624. 

22. Colo.—Beaver Park Co. v. Hob¬ 
son. 283 P. 772, 86 Colo. 659. 

23. U.S.—Neukom v. North Butte 
Mining Co.. CC.A.Mont., 84 F.2d 
101 . 

Ill.—Forest Glen Brick, etc., Co. v. 
Gade, 55 Ill.App. 181, appeal dis¬ 
missed 42 N E. 65. 158 111. 39. 46 
N.E. 286^ 165 Ill. 367. 

Miss.—^Williams v. Williams Yellow 
I’ine Co.. 146 So. 143, 166 Miss. 
803. 

Mont.—Mayger v. St. Louis Min. & 
Mill. Co. of Montana. 219 P. 1102. 
68 Mont. 492. 


R.I.—Van Ausdall v. Thompson & 
Thompson. 163 A 178. 53 R.I. 29. 
Jndgmant by oo&fassioa against a 
corporation in favor of an officer 
thereof is not void when it does not 
appear that it was fraudulently ob¬ 
tained.—Dahlstrom v. Walker, 194 P. 
847, 33 Idaho 374. 

24. NY —Jefferson County Nat. 

Bank v. Townley, 54 N.E. 74. 159 N. 
Y. 490, reversing 38 N.Y S. 584, 92 
Hun 172 

14a C.1 p 132 note 12. 

25. Neb.—Fisher v. National Mortg. 
Loan Co., 271 N.W. 433, 132 Neb 
185. modified 274 N.W. 568, 133 
Neb 280 

14a C J. p 132 note 13, 

26. Iowa—Wabash Ry. Co. v. Iowa 
& S. W Uy. Co., 202 N.W. 695, 200 
Iowa 3S4. 

14a C J p 132 note 14. 

37. U S —Neukom v North Butte 
Mining Co., CCA.Mont., 84 F.2d 
101 

28. Ky. — H. B. Rice & Co v. Miners* 
Elkhorn Coal Co, 28 S.W.2d 783, 
234 K>. 580. 

14a C J p 133 note 15. 

29. Ind.—Campbell v Grant Trust & 
Savings Co., 182 N E. 267, 97 Ind. 
App. 169. 

30. U.S.—Irving Trust Co. v. 
Deutsch, DCN.Y., 2 F Supp. 971. 
modified on other grounds. C C A.. 
73 F.2d 121. certiorari denied Bid¬ 
dle V. Irving Trust Co., 65 S.Ct 
406, 294 U.S. 708, 79 L.Ed 1243. 
rehearing denied 56 S.Ct 514, 294 
U.S. 733, 79 L.Ed. 1262, certiorari 
denied Deutsch v Irving Trust Co., 

65 S.Ct. 405, 294 U.S. 708, 79 L Ed. 
1243, Hammond v. Irving Trust Co., 
55 S.Ct 405, 294 U S. 70S. 79 L.Ed. 
1243, Irving Trust Co. v. Mqpdea 

66 S.Ct. 406, 294 U.S. 708, 79 L.Ed. 
I 1243 and Bell v. Irving Trust Co.. 
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to provide for the payment of the liabilities of the 
corporation, and they are entitled to commendation, 
rather than deserving censure, if by their own 
means they pay its debts when its treasury is de¬ 
pleted/’*^ Whci> acting openly, in good faith, and in 
aid of the legitimate purposes of the corporation, a 
director or officer may, if properly authorized, be¬ 


come a creditor of the corporation by loaning money 
to it®2 or by making advances for its benefit,33 or 
he may lend his credit to the corporation by indors¬ 
ing its paper or becoming surety thereon;®^ but 
the courts will closely scrutinize the transaction to 
determine the question of good faith and considera- 
tion.33 An officer borrowing money from himself, 


56 S.ct 406. 294 U.S 709. 79 I...Kd. i 
1243. ! 

Ariz.—Zt'ckondorf v. Sleinfold, 100 I*. 
784. 12 Arlz. 245. I 

ai. U.S.—Am V. Operators Royalty 
& Producing Co., D.C.Okl., 13 F. 
Supp. 769. 

Mo.—Foster v. Belcher’s Sugar Refin¬ 
ing Co.. 24 S.W. 63. 118 Mo. 238. 
W.Va.—Campbell v. Hutchinson 
Lumber Co., 146 S.E. 160, 106 W.Va. 
142. 

Oonrts havs sgiiltable authority to 

see that corporation officer paying 
Just claim for corporation is not pe¬ 
nalized therefor.—Allardyce v. Abra¬ 
ham, 178 So. 170, rehearing denied 
179 So. 317, affirmed Allardyce v. 
Abrahams, 182 So. 717, 190 La. 686. 

ZSL U.S.—Scott V. Norton Hardware 
Co. CC.A.Va.. 64 F.2d 1047. 1060. 
citing Corpus Juris —Jackman v. 
Newbold, C.C.A.Kan., 28 F.2d 107, 
62 A.L.R. 729—Cornelius v. C. C 
Pictures, Inc., C.C.A.N.Y., 7 F.2d 
308—Arn v. Operators Royalty & 
Producing Co., D.C.Okl., 13 F.Supp. 
769—MoCIean v. Bradley, C C.A. 
Ohio, 299 F. 379, affirming, DC., 
282 F 1011, and <*ertiorari denied 
46 set. 98. 266 U.S. 619, 69 L.Ed 
471—Oeisenborger & Frledler v. 
Robert York & Co., C.C.A.La., 262 
F. 739. 

Me.—Gilman v. F. O. Bailey Carriage 
Co.. 141 A. 321, 127 Me. 91. 

N.J.—Scully V. Colonial Trust Co., 
147 A. 776, 105 N.J.Eq. 309. 

N.Y.—Harr v. Wells-Xewton Nat. 
Corporation. 278 N.Y.S 933, 244 
App.Div. 288, affirmed 199 N.K 621. 
269 N y. 531. 

N.C—Wall V. Hothrock, 88 S.E 633, 
171 N.C. 388. 

Ohio.—Flynn v. Engineered Radio 
Co., 19 Ohio App 495. 

Okl.—McKee v. Interstate Oil & Oas 
Co., 188 P. 109, 77 Okl 260. 

Tcnn.—McConnell v. Sprouse, 13 
Tenn.App. 291 

Utah.—Baker v. Glenwood Mining 
Co.. 21 P.2d 889. 82 Utah 100. 
Wash.—Belcher v. Webb, 29 P.2d 702, 
176 Wash. 446. 

W.Va.—Campbell v Hutchinson Lum¬ 
ber Co., 146 S.E. 160, 106 W.Va. 
142—^Wyoming Coal Sales Co. v. 
Smlth-Pocahontas Coal Co.. 144 S. 
E. 410. 105 W.Va. 610. 62 A.L.R. 
740. 

14a C.J. p 133 note 18. 

▲u insolvent oorpors>tlou in need of 
funds and ready cash, may borrow 


the amount needed from a director 
or other officer of the corporation.— 
In re Lake Chelan Land Co.. Wash.. 
257 F. 497, 168 C.C.A. 601, 5 A.L.R. 
557. 

By-law providing that president 
and treasurer could borrow money 
for corporation and issue corporate 
obligations therefor authorized pres¬ 
ident and treasurer to loan money to 
corporation and to receive interest 
therefor.—^Wright v. McLaury, C.C.A. 
HI.. 81 F.2d 96. 

Interest-hsaring loans made by di¬ 
rectors to corporation are neither 
voidable nor void in absence of fraud 
or circumstances indicating detri¬ 
ment to corporation.—^Wright v. Mc¬ 
Laury, supra. 

Applioation of loam 

Contribution by stockholders to aid 
corporation was but a loan to be 
credited with interest upon liability 
of officer stockholders misappropri¬ 
ating funds as salaries.—Gettinger v. 
Heaney. 127 So. 196, 220 Ala. 613. 
Mousy not ussd for corporation’s bsu- 
•tt 

Where notes executed In name of 
corporation were held liy corporate 
officers for six years without at¬ 
tempting to collect either principal or 
interest, and until after death of par¬ 
ty in ultimate control of Its business, 
recovery could not be had against 
corporation on notes uherc evidence 
failed to establish that money rep¬ 
resented thereby came Into Its busi¬ 
ness or was used for Its benefit.— 
Swenson v G. O Miller Telephone 
Co., 274 N.W. 222, 200 Minn. 354. 
Batifleatiou of unauthorised note 
In suits by corporate officers 
against corporation on notes issued 
without authority In name of corpo¬ 
ration which had no records distin¬ 
guishing its obligations from those 
of another corporation with which its 
affairs wore intermingled, evidence 
was held Insufficient to justify recov¬ 
ery on notes on theory that corpora¬ 
tion's subsequent conduct constituted 
ratification of unauthorized execu¬ 
tion of notes.—Sw'enson v. O. O. Mil¬ 
ler Telephone Co., supra. 

33. Cal.—^Waring v. Pitcher, 27 P.2d 
397, 136 Cal.App. 493—Elliott v. 
Normandie Corporation, 294 P. 776. 
110 Cal.App. 763—Merrill v. Nor¬ 
mandie Corporation. 294 P. 774, 110 
Cal.App. 621. 

Colo.—Beaver Park Co. v. Hobson, 
283 P. 772, 86 Colo. 569. I 
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La.—^Allardyce v. Abraham, 178 So. 
170, rehearing denied 179 So. 317, 
affirmed 182 So. 717. 190 La. 686. 
Tex.—Wolfe v. State Tnv. Co, Civ. 
App., 96 S.W.2d 511, error dis¬ 
missed. 

Va.—D. Humphreys & Son v. Brough¬ 
ton. 141 S.E 764, 149 Va. 789. 
W'ash.—H. E. Briggs & Co. v. Harper 
Clay Products Co., 272 P. 962, 150 
Wash. 235. 

14a C.J. p 133 note 19. 

Prssidsat to whou mauugSBioBt 
WM praotioally ahandonsd by diroc- 

tors* having advanced private funds, 
was entitled to claim against corpo¬ 
ration.—Fischer v. Streeter Milling 
Co.. 234 N.W. 392, 60 N.l). 362. 
Bankrupt corporation 

President and principal stockholder 
of bankrupt corporation, advancing 
money to carry out composition, had 
claim against the corpora lion for the 
money advanced —McKey v. Bruns. 
Ill., 243 F. 370, 156 C.C.A. 150. 
Bsoosalvo claim 

President and principal stockholder 
Is bound to take greatest care to pre¬ 
sent correctly account for advances 
made to corporation, and if he uses 
hiB position to obtain an unconscion¬ 
able advantage over the corporation 
by presenting a claim greatly in 
excess of the loan, the transaction is 
void. — Skiff V. Riddle Lumber Co., 
263 P. 402, 124 Or. 311. 

34. U.S.—Carr v. Wainwright. C.C.A. 
N.J.. 43 F.2d 507. 

Ind.—Daly v. Showers, 8 N.E 2d 139. 
104 Ind App. 480. 

Ky.—H. B Rice & Co. v. Miners' Elk- 
horn Coal Co., 28 S.W.2d 783, 234 
Ky. 580. 

N.C.—Wall V. Rothrock. 88 S.E. 633, 
171 N.C. 388. 

W.Va.—Campbell v. Hutchinson Lum¬ 
ber Co., 145 S.E. 160, 106 W.Va. 142. 
Bights and Immualtlco 
Directors and officers lending In¬ 
dividual credit to corporation by In¬ 
dorsing negotiable paper are entitled 
to same rights and immunities as 
others indorsing such paper.—Carr v. 
Wainwright. C.C.A.N J., 43 F.2d 507. 
36. Cal.—Wearing v. Pitcher, 27 P.3d 
397, 136 Cal.App. 493. 

Wash.—Belcher v. Webb, 29 P 2d 702. 
176 Wash. 446—H. E. Briggs & Co. 
V. Harper Clay Products Co., 272 P. 
962. 160 Wash. 236. 

That oorjporatlou’a aotaa ara paya- 
bla to dlrootora necessitates closer 
scrutiny and proof of consideration 
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and executing a note of the cor|ioration therefor, 
has the burden of showing that the money was ap¬ 
plied to the payment of just obligations of the cor¬ 
poration in order to recover on the notc.^® 

The officer is required to exercise a higher de¬ 
gree of good faith in such transactions than is re¬ 
quired of others not interested in the corj^oralion,37 
his obligation ^o deal fairly and candidly being in¬ 
creased in the precise degree that his representative 
character has given him power and control, derived 
from the confidence reposed in him.38 However, 
the mere fact that directors of a corporation loan¬ 
ing money to it did not disclose to the other mem¬ 
bers of the board the fact that they were the real 
parties who were loaning the money did not invali¬ 


date the loan, in the absence of a showing that the 
corporation sustained some loss by reason thereof, 
or that the loaning directors thereby obtained an 
undue advantage over the corporation.3^ 

A director or officer cannot recover for sums ex¬ 
pended or advanced for other than a corporate lia¬ 
bility,^® or for loans or advances in a transaction 
which is beyond the powers of the corporation 
and the general rule that a principal impliedly 
agrees to reimburse an agent for loss sustained in 
the performance of his duties, discussed in Agency 
§ 196, docs not entitle a corporate officer to recover 
from the corporation for a loss not a direct and 
natural consequence of the performance of such 

duties.^ 2 


and pood faith and benefit to corpo¬ 
ration.—^Baker v. Glonwood Mining 
Co., 21 1* 2d 889, 82 Utah 100. 
Xaowladgo of MsigUM 

In assignee's action on corpora¬ 
tion’s notes to director, court having 
found that notes were valid and a.M- 
signed for valuable ronsideration, 
plaintiff’s knowledge was immaterial. 
—Elliott V. Normandie Corporation, 
294 P. 776. no Cal.App. 763—Merrili 
v. Normandie Corporation, 294 P. 774, 
110 CalApp. 621. 

Ofioar not aatltUd to rolmbnrflomoat 

President who owned one-sixth of 
stock of corporation and who con¬ 
tributed certain sum to he added to 
profits of corporation for purpose of 
making good previous published 
statement concerning corporation’s 
profits was not entitled to recover 
from corporation amount so paid on 
ground that corporation guaranteed 
payment by executing option to presi¬ 
dent for purchase of certain slock, 
where record disclosed that there was 
no guaranty, and options which were 
executed by board of directors W’ere 
carried out, but that options failed 
to reimburse president because value 
of stuck diminished.—(loss v. Kelvi- 
nator Uorporation, 259 N W. 907, 271 
Mich. 308. 

Vota to ollloar held without coasld. 

oration 

Arlz.—Monterey Water Co. v. Voor- 

hees. 43 P.2d 196, 45 Ariz. 338. 

Pofenaos 

Where a corporation’s treasurer 
Buffers corporate funds to be misap¬ 
propriated by another officer, and 
does not account for funds coming 
Into his own hands, he cannot, in an 
action brought against the corpora¬ 
tion, recover for loans made or goods 
furnished by him. without showing 
the actual state of his account with 
the corporation.—Flanagan v. Flana¬ 
gan Coal Co., 88 S.E. 397, 77 W.Va. 
757. 

OouAtBrolBlm 

In a corporation trustee's action on 


notes given by the corporation for 
loans by plaintiff, wherein defendant 
set up a counterclaim for stock is¬ 
sued to plaintiff in trust in consider¬ 
ation of such loans. In reply to wrhich 
plaintiff alleged that he held the 
stock, not as security, but as the 
owner thereof in his own right, it 
was not necessary to tender plaintiff 
the sums advanced in order to re¬ 
cover on the counterclaim.—Hoffman 
v. Victory Rubber Co., 211 P. 720, 122 
Wash. 519. 

Burden of proof 

In director’s action on corporation’s 
note, corporation had burden of proof 
on counterclaim for recovery of 
amount of bonus check.—^W’illiams v. 
Williams Yellow Pine Co., 146 So. 
143, 166 Miss. 803. 

Bvideuce of oonslderatloa 

Evidence that money was advanc¬ 
ed as Investment showed considera¬ 
tion for note, replacing others ex¬ 
ecuted by corporation In repayment, 
W'hile payee was president.—Crumley 
V. Crumley Business College, 252 P. 
85. 120 Or. 306, 66 A.L.R. 392. 

XuBtructioBS 

(1) In a corporation trustee’s ac¬ 
tion on notes executed by the corpo¬ 
ration for loans by plaintiff to whom 
stock was issu€>d in trust in consid¬ 
eration thereof, wherein he pleaded 
that he held the stock to be disposed 
of for the best interests of the com¬ 
pany, that it was Issued to him in 
consideration of loans and services, 
and that it became his when the com¬ 
pany began producing, and no one 
testified that it was to he held until 
the loans were repaid, an instruction 
that plaintiff was entitled to hold the 
stock until repaid for the loans was 
erroneous.—Hoffman v. Victory Rub¬ 
ber Co., 211 P. 720, 122 Wash 619. 

(2) An instruction that if stock 
was issued to plaintiff on account of 
moneys advanced or services render¬ 
ed "or for any other purpose than 
stated In the pleadings." and plain¬ 
tiff advanced such sums or rendered 
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"any" service in consideration there¬ 
of, the stock was his properly, was 
improper and prejudicial to defend¬ 
ant.—Hoffman v. Victory Rubber Co., 
supra. 

36. Va —D. Humphreys & Son v. 
Broughton, 141 S.E. 764, 149 Va. 
789. 

Presmnptlon of invalidity of note 
is overcome by evidence that it was 
not made for the personal use of 
the officer, but for the exclusive ben¬ 
efit of the corporation.—Africa v. Du¬ 
luth News-Tribune Co.. 84 N.W. 1019, 
82 Minn. 283, 83 Am.S R. 424. 

37. Ky —0.sborne v. Monks, 21 S.W. 
101, 14 Ky.L. 606. 

38. Va.—^Addison v. Lewis, 76 Va. 
701. 

39. Cal.—Schnittger v Old Home 
Cons. Min. Co., 78 P. 9, 144 Cal. 
603. 

40. U.S—Ehner v. Ala.ska Mildred 
Gold Min. Co.. Alaska, 167 F. 456, 
93 C.CA 92. 

14a CJ. p 133 note 23. • 

41. Ky.—Croninger v. Betthel Grove 
Camp Ground Assoc., 161 S.W. 230, 
156 Ky. 356. 

N.T.—State Bank Commissioners v. 
St. Lawrence Bank, 7 N.Y. 613, 8 
Barb. 436. 

42. U.S.—Du Puy V. Crucible Steel 
Co. of America, D.C.Pa., 288 F. 
583. 

Making falBB tax raturns 

President of a corporation is not 
entitled to recover therefrom ex¬ 
penses to which he was subjected in 
defending a prosecution against him. 
under Cr.Code S 37. Comp.St. S 10201, 
for conspiracy to defraud the United 
States in connection with the mak¬ 
ing of tax returns, although he acted 
for the corporation in good faith and 
was not guilty of the charge set 
forth in the Indictment.—Du Puy v. 
Crucible Steel Co. of America, supra. 

Oomplaiat by ofloar for rBimhnnio- 
muL% for expenses incurred in de- 
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An officer is not entitled to excessive interest nor 
to a sum beyond that actually parted with, his right 
being limited to the amount loaned or advanced to¬ 
gether with legal interest.^3 Extra interest may be 
allowed him, however, where it is not for the use of 
his money but is a mere return to him of money paid 
by him for the use of the company.^^ The fact that 
the corporation's obligation to an officer was in the 
form of a demand note did not preclude the officer 
from recovering interest on the money advanced.^® 

The corporation is not liable for money advanced 
to it by a director or officer who has agreed with 
the owner of nearly all of the shares of stock not 
to create any liabilities against it.^® That a corpo¬ 
rate officer has in his possession a note of the corpo¬ 
ration payable to his own order carries no presump¬ 
tion of illegality or want of consideration hut a 
note executed by the secretary and treasurer to him¬ 
self individually is no evidence of indebtedness of 
the corporation to him where he docs not prove au¬ 
thority to incur indebtedness, or that the amount 
was used for its benefit."*® Where officers make 
loans to the corporation and take negotiable pa¬ 
per therefor without express authority of the direc¬ 
tors, the contracts are voidable at the option of 
the corporation, and sometimes at the instance of 
a stockholder or other person having rights adverse¬ 


ly affected thereby; but such contracts, if not ac¬ 
tually fraudulent, cannot be avoided without restor¬ 
ing the value received.^® 

Advancements made by the president to supply 
need of cash created by his unlawful withdrawals 
from the corporation should be applied to the in¬ 
debtedness created by such withdrawals.®® The 
personal assent of a majority of the directors that 
the president do whatever was necessary to protect 
the interest of the corporation did not authorize him 
to appear for the corporation in a suit by him 
against it to recover an indebtedness to him.®l 

Money borrowed for corporation by officer, A 
corporation which uses money borrowed by its offi¬ 
cers on their personal note in paying its debts is 
bound to reimburse them for a judgment recovered 
on the note, including interest as stipulated and at¬ 
torney’s fees.®- A corporate officer has also been 
held entitled to credit for the actual interest paid by 
him on money borrowed for the corporation in his 
name, although more than the legal rate.®® Where 
the directors of a corporation limited in its power 
to borrow, personally borrow money for the corpo¬ 
rate business and procure from the shareholders a 
resolution to become responsible for money bor¬ 
rowed “to carry on the present business/* such reso¬ 
lution has reference only to the business conducted 


fending: suit, held demurrable—Hoch 
V. Duluth Brewing & Malting Co., 
217 NW. 603, 173 Minn. 374, 56 A L. 
R. 970, 

43. N.Y.—Rudd v. Robinson, 7 N.Y. 
S. 535, 64 Hun 339, reversed on oth¬ 
er ground.s 26 N E. 1046. 126 N.Y 
113, 22 Am.St.Rep, 816, 12 L.R.A. 
473. 

14n C.J. p 133 note 26. 

Bztent of UablUty 

President and majority stockholder 
who sold all corporation's stock, in¬ 
cluding stock of minority stockhold¬ 
er pledged to secure note, was not 
entitled, out of minority stockhold¬ 
er’s share of profit on transaction to 
allowance for hazard of advancing 
substantial amount of working cap¬ 
ital over amount contemplated when 
corporation was organized, money 
having been loaned to corporation 
without agreement other than obliga¬ 
tion to repay, and it having been 
fully repaid with Interest.—Jones v. 
Foster, C.C.A.Va., 70 F.2d 200, certio¬ 
rari denied 65 S.Ct. 70, 293 U.S. 658, 
79 Ii.Ed. 659. 

Boaiui not roooTorabU 
Where corporation's note to direc¬ 
tor included five hundred dollar bo¬ 
nus for director’s assuming corpora¬ 
tion’s indebtedness and agreement to 
advance six thousand dollars addi¬ 
tional capital, director was held en¬ 


titled to recover no part of bonus, 
where he had furnished only four 
thousand five hundred dollars addi¬ 
tional capital —Fix v. Isaacs’ Adm’rs, 
60 S W 2d 986, 249 Ky. 531. 

Agreed rate of interest 

A treasurer who paid himself in¬ 
terest on nione> loaned to the corpo¬ 
ration at twelve per cent, on notes 
reciting that interest was to be paid 
at rate of six per cent, was held 
properly allowed interest at the 
agreed r.ate, which was the rate then 
charged by banks, as against conten¬ 
tion that money was loaned for 
fraudulent purposes —Dolphin v. A 
C. Lewis Leather Co., 168 NE 727, 
269 Mass. 132. 

44. Oa.—Wood Hydraulic Hose Min. 

Co. V. King, 45 Ga. 34. 

46. U.S.—Johnson v. Klng-Richard- 
son Co.. JXC.Mass., 28 F.2d 192, af¬ 
firmed, C.C.A.. 36 F.2d 675, 67 A.L. 
K. 1465. 

46. Tex.—Newton v. Houston Hot 
Well Impr. Co.. Civ.App., 211 S.W. 
960. 

47. N.Y.—Harr v. Wells-Newton 
Nat. Corporation, 278 N.Y.S. 933, 
244 App.Div. 288, affirmed 199 N.E. 
621, 269 N.Y. 631. 

48i Va.—IX Humphreys & Son v. 
Broughton, 141 S.E. 764. 149 Va. 
789. 


46. Utah.—Baker v. Glen wood Min¬ 
ing Co., 21 P.2d 889, 82 Utah 100. 

50. U.S.—Burnes Nat. Bank v. Muel- 
ler-Keller Candy Co., C.C\A.Mo., 86 
F.2d 262. 

51. Va.—Beck v. Semones’ Adm’r, 
134 S.E. 677, 145 Va. 429. 

52. Tex.—Georgetown Mercantile Co. 
V. First Nat. Bank, Civ.App, 165 S. 
\V. 73 

53. Mich.—Stevenson v. Sicklesteel 
Lumber Co., 188 N.W. 449, 219 

, Mieh. 18. 

Baimbnnamsnt limltad to legal rata 

In a case where the manager of a 
corporation borrowed money for it. 
paying eight per cent interest on all 
the loans but one, for which he paid 
ten per cent, the supreme court said: 
"An oral authorization to borrow 
money for the company when it la 
done and the benefits accepted is suf¬ 
ficient to Justify the return of a rea¬ 
sonable rate of interest—perhaps a 
complete relmlmrsement—but the 
[trial] court, following the rule of 
law that when no agreement was 
made as to rate it should be 6 per 
cent., reduced the rate allowed by 
the referee to 6 per cent. We do not 
feel Justified under the circumstanc¬ 
es, in changing it back to 8 per cent." 
—Bowen v. Bowen-Romer Flour Mills 
Corporation, 266 P. €5, 68, 125 Kan. 
641. 
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at the time and not to all activities authorized by the 
corporate articles.®* 

§ 800. Purchase of Claims against Corpora¬ 
tion 

A director or officer may purchaee clalma againet the 
corporation and enforce payment thereof unlese the cir- 
cumstancee render auch act inequitable; and when the 
corporation it a going concern he may purchase a claim 
at a discount and recover Its full value unless there is a 
present duty to act for the corporation by purchasing or 
extinguishing the claim; but when the corporation is 
insolvent the officer ordinarily can recover only the 
amount he paid for the claim. 

A director or officer has a right to purchase the 
outstanding obligations of the corporation and en¬ 
force payment of the same, unless the circumstanc¬ 
es surrounding the transaction render it inequita¬ 
ble for him to do so;55 and where the corporation 
is a going concern he may purchase at a discount 


and recover the full value of the claimB6 unless 
there is a present duty to act for the corporation by 
purchasing or extinguishing the claim,and the 
rights of other creditors are not involved.^® Where 
however, the corporation is insolvent he is preclud¬ 
ed from recovering more than he paid for the 
claim,59 unless by an order of the court or other¬ 
wise he has been shorn of all power in the corporate 
management and his trust relationship has been 
wholly terminated.®® 

Where de facto trustees and officers adjust a 
claim against the corporation for a certain sum and 
then purchase the claim for a much smaller sum, 
taking an assignment thereof in the name of their 
representative for presentation to the corporation, 
with the intention of realizing a profit, they cannot 
recover from the corporation an amount in excess 
of what they paid for the claim, wdth interest 
thereon.®! Regardless of whether the purchase by 


54. Iowa—Polpy v. Lyman, 168 N. 
W. 163. 183 Iowa 1306. 

Dirteton invalgllnr tnraty 

Dirertors who invcigrled sharohold- 
er into becomlnsr surety in sii<-h 
transaction cannot complain if his 
ohli|?ation lie construed strictly and 
be not extended by implication.— 
Fol«-y V Lyman, supra. 

XdmltatloB of UabUity 

If los.^ of funds personally bor¬ 
rowed by directors of association for 
business was consequent on purchase 
of lumber yard and lumber, share¬ 
holders, bound only by resolution to 
be responsible for money borrowed 
to <'arry on "present business," as 
conducted before purchase, are not 
responsible.—Foley v Lyman, supra. 

55. ('al.—Stack v. Welder, 31 r.2d 

426, 137 Cal.App. 647—-Todd v 

Temple Hospital Ass'n, 273 P 595, 
96 Cnl App. 42 

Pla.—Hellaire Securities Corporation 
V. brown, 168 So. 625, 124 Fla. 47. 
Wyo.—Stevens v. Laub, 265 P. 453, 
38 Wyo. 182. 

14a C.J p 134 note 28. 

Vnrehaba of limn 

A director is not prohibited from 
purchasinit, in grood faith, an out¬ 
standing lien on corporate property 
with the knowledge of other stock¬ 
holders. to protect his own invest¬ 
ment, where corporation is without 
financial ability to take up the lien, 
and other stockholders have refused 
to Join in a contribution for that pur¬ 
pose.—Beaumont v. Folsom, Neb., 285 
N.W. 647. 

AvsiffiiAa of olatBUi against corpo¬ 
ration is not disqualified from en¬ 
forcing them b.v becoming director.— 
Todd V. Temple Hospital Ass’n, 273 
r. 695. 96 Cal App. 42. 

Tra&gaotloa hold valid 

(1) Where president of corporation 


pledged personal stock to secure 
corporation's note and a note drawn 
in corporation's favor pledged to se¬ 
cure corporation’s note, of which 
Iransai'tion other officers of corpora¬ 
tion had knowledge and corporation 
did not offer to pay president, di\i- 
dends of stock applied to payment of 
corporation's note, and transaction 
was in corporation’s interest, presi¬ 
dent was not barred by official con¬ 
nection with corporation from ac¬ 
quiring and personally transferring 
note drawn in corporation'.s favor — 
Allardyoe v. Abrahams. 182 So. 717, 
190 La. 686, affirming 178 So. 170, re¬ 
hearing denied 179 So. 317. 

(2) Upon notes being returned to 
president, he eould make a valid 
transfer of notes so as to entitle 
transferee in action on pledged note 
in which corporation intervened, to 
recover amount of dividends not re¬ 
paid to president.—Allardyce v. Ab¬ 
rahams, supra. 

(3) Evidence sustained finding that 
president in having dividends ap¬ 
plied on note intended personally to 
buy the creditor’s rights in notes so 
as to gi\e president a right to assign 
notes in private truiisactioiis and 
that he did not act in bad faith.—Al¬ 
lardyce V. Abrahams, supra. 

56. IT.S—In re McCrory Stores Cor¬ 
poration. D.CN.Y., 12 F.Supp. 267. 
Mo.—Punch v. llipolite Co., 100 S.W. 
2d 878. 887. 340 Mo. 53, citing Oor- 
pus Juris. 

N.Y—Hauben v. Morris, 5 N.Y.S.2d 
721, 255 App.Div. 35, motion denied 
18 N.E.2d 534, 279 NY. 716, 

14a C.J. p 134 note 31. 

67. IT.S —Ripperger v. Allyn, D.C.N. 
Y., 26 F.Supp. 654. 

Mich.—Wnbunga Land Co. v Schwan- 
beck, 222 N.W. 707, 245 Mich. 606. 
Mo.—Punch V. llipolite Co., 100 S.W. 
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2d 878, 887. 340 Mo 53. citing Cor- 
pus Juris. 

N Y.—TIauben v. Morns. 5 N.Y.S.2d 
721, 255 App Div 35, motion denied 
18 N.K2d 534, 279 NY. 715. 

14a C J. p 134 note 32 
There is no Immunity in favor of 
corporats directors and those occupy¬ 
ing a similar relation to corpora¬ 
tion who fail to buy up claims 
against the corporation for the cor¬ 
poration where the failure is brought 
about by the fact that the directors 
or others In control wish to acquire 
the claims for themselves—Ripper¬ 
ger \. Allyn, DCN.y., 25 F Supp. 554. 

58. Mo.—Punch v Hipolite Co., 100 
S.W 2d 878. 340 Mo 53 

59. U.S—In re McCrory Stores Cor¬ 
poration. neXY.. 12 F.Supp. 267. 

Ark.—Horner v New South Oilmill, 
197 S.W, 1163, 130 Ark. 551. 

14a CJ p 134 note 29 
Zf director was real purchaser at 
a discount of claims against insol¬ 
vent corporation, purchased ostensi¬ 
bly for a partnership, and the part¬ 
nership was merely used to conceal 
his interest, transaction was fraudu¬ 
lent.—Horner v. New South Oilmill, 
supra. 

Znfereuoe of fraud overcome by 

positive testimony.—Horner v. New 
South Oilmill, supra. 

60. Mass.—In re Allen-Foster Wil¬ 
lett Co.. 116 NE. 875. 227 Mass. 
551. 

14a C.J. p 134 note 30. 

61. Wash.—Thompson v. Mitchell, 
222 P. 617, 128 Wash. 192 

When ooueent of etookholders not a 
ratification 

Where, at the time of the sale of 
a claim against a corporation se¬ 
cured by its bonds, it became neces¬ 
sary in order to procure bonds from 
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an agent of a claim against the corporation was 
with or without the authority of the corporation, 
the indebtedness of the corporation is not extin- 
guished where it has not furnished or refunded the 
purchase money to the agent.®2 Provided there is 
good faith and an absence of fraud,®^ a director or 
trustee may purchase a judgment, or interest there¬ 
in, against the corporation.®^ A sale of corporate 
property under an execution issued on a judgment 
recovered by the directors on claims purchased by 
them at a discount is not per se void;®® but where 
the president of a corporation bought up a small 
claim against it, and took valuable property of the 
company in part payment, he will be enjoined from 
levying an execution for the balance.®® 

Rights of bondholders. Where a corporation, not 
doing a successful business, leased its plant and 
property to another corporation, the fact that one 
of the holders of the bonds of the lessor corpora¬ 
tion was an officer thereof did not prevent the bond¬ 
holders from enforcing the bonds by foreclosure for 


M C.J.S. 

more than the amounts at which the bonds were ac¬ 
quired by them.®'^ 

§ 801. Security 

An officer or director, when properly authorized by 
the board of directors, may take and enforce security 
for a valid debt due him from the corporation if the 
transaction Is In good faith and fair to the corporation; 
but the court will scrutinize such transaction closely, 
and the burden Is on the officer to show good faith. 
When the transaction is not void, but voidable, It may 
either be ratified or avoided if action is taken promptly. 

An officer or director ordinarily may take and en¬ 
force a mortgage, pledge, or other security for a 
valid indebtedness owing to him by the corporation, 
provided the transaction is entered into in good 
faith and is fair to the corporation;®® and the fact 
that the corporation may have been insolvent or in 
failing circumstances at the time it borrowed the 
money does not affect the validity of the transaction 
if the loan was in fact made and the security given 
at that time.®® An agreement that the officer shall 
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the depositiiry to have consent of all 
the stockholders, but certain of the 
consenting; stockholders did not know 
that the sale of the claim wns be¬ 
ing made to officers and trustees of 
the corporation, who expected to 
realize a large personal profit there¬ 
from, their consent was not a ratifi¬ 
cation of the sale.—Thompson v. 
Mitchell, supra. 

82. Cal—Sullivan v. Trlunfo Gold, 
etc., Min. Co,. 89 Cnl. 469. 

63. N.Y —Inglehart v. Thousand Is¬ 
land^ Hotel Co., 32 Hun 377. 

Pa.—Bickel v. Philadelphia Wood 
Pav. Co.. 2 Walk. 150. 

64. Mo.—Attaway v. Third Nat. 
Bank. 15 Mo App. 678. reversed on 
other grounds 6 S.W. 16, 93 Mo. 
485. 

N.Y.—Inglehart v. Thousand Island 
Hotel Co., 32 Hun 377. 

65. Mo.—Kitchen v. St. Louis, etc., 

R. Co., 69 Mo. 224. 

66. Mo.—Brewster v. Stratman, 4 
Mo.App. 41. 

67. Ala—Rudlsill Soil IMpe Co. v. 

Ettstharn Soil Pipe & Foundry Co., 
97 219. 210 Ala. 145. 1 

68. U.S.—Scott V. Norton Hardware 
Co, CCA.Va, 54 F.2d 1047, 1050,1 
citing Corpus Juris —TMerce v. Na¬ 
tional Bank of Commerce in .SI. 
Louis. (\('A.Mo, 12 F.2d 40. cer¬ 
tiorari denied National Bank of 
Commerce in St Louis v. Pierce, 47 

S. Ct. 240, 273 U.S. 730. 71 L.Ed. 
863—Cornelius v. C. C. Pictures, 
Inc., C.C.A.N.T.. 7 P.2d 308—In re 
Pratt Laundry Co., D.C' Conn., 1 F. 
2d 982—Stuart v. Larson, C.C.A.N. 
D., 298 F. 223—Gelsenberger & 
Prledlor v. Robert York & Co., C. 
C.A.La., 262 F. 739. 


Cal.—Elliott V. Normandie Corpora¬ 
tion. 294 P. 776, no Cal.App. 763— 
Merrill v. Normandie Corporation. 
294 P. 774, no Cal.App. 621. 

Ill.—Mullanphy Bank v. Schott, 26 
N.E. 640, 135 Ill. 656, 26 Am.S.R. 
401. 

Tnd.—Laly v. Showers, 8 N.E.2d 139, 
104 Ind.App. 480. 

Iowa.—^Wabash Hy. Co. v. Iowa & R. 
W, Ry. Co.. 202 N.W. 696, 200 Iowa 
384—Warfield v. Marshall County 
Canning Co. 34 N.W. 467, 72 Iowa 
666. 2 Am.S R. 268 

Ky.—Kentucky Auto Mechnnics Serv¬ 
ice Co. V. Kentucky Auto Parts Co.. 
102 S.W.2d 1022, 267 Ky. 531—H. 
B. Rice & Co v. Miners’ Elkhorn 
Coal Co., 28 SW.2d 783, 234 Kv. 
580. 

La.—Allardyce v. Abraham, 178 So. 
170, rehearing denied 179 So. 317, 
affirmed Allardyce v. Abrahams, 
182 So. 717, 190 La. 686. 

Me.—Gilman v. P. O. Bailey Carriage 
Co.. 141 A. .321, 127 Me. 91. 

Mass.—Hanson v. Bradley, 10 N.E. 
2d 259—Henry F Miller Stores Co 
v. Rosoland, Inc., 156 N.E. 877, 260 
Mass. 145. 

Mich.—Old Mortgage & Finance Co. 
v. Pasadena Land Co, 216 N.W. 
922, 241 Mich. 426. 

Nev.—Federal Mining & Engineering i 
Co. v. Poliak, 86 T*.2d 1008. 

N.J.—Scully V. Colonial Trust Co., 
147 A. 776, 106 N.J.Eq. ,309. 

N.C.—Caldwell v. Robinson, 103 S.K 
76. 179 N.C. 518—Wall v. Rothrock, 
88 S.E. 633, 171 N.C. 388. 

Ohio.—Flynn v. Engineered Radio 
Co.. 19 Ohio App. 495. 

Okl.—McKee v. Interstate Oil & Gas 
Co., 188 P. 109, 77 Okl. 260. 


Or.—^Wiggins Co. v. McMinnville Mo¬ 
tor Cur Co., 225 P. 314, 111 Or. 123. 
R.I.—Gallogly v. Stender, 164 A. 280, 
51 R.I. 30.3, 76 A.L.R. 435. 

Tenn.—McConnell v. Sprouse, 13 
Tenn. App. 291. 

Tex.—Wolfe v. State Inv. Co., Civ. 
App., 96 S.W 2d 611, error dis¬ 
missed. 

W.Va.—Wyoming Coal Sales Co. v. 
Smith-Pocahontas Coal Co., 144 S.E. 
410, 105 W.Va. 610, 62 A.L.R. 740. 
14a C.J. p 134 note 38, p 1.35 notes 39. 
41%. 

Pledge of stock owned by corpora¬ 
tion in desperate need of money to 
secure loan though valid although 
corporate officers participated as 
lenders in such loan.—Arn v. Opera¬ 
tors Royalty & Producing Co., D.C. 
Okl., 13 F.Supp. 769. 

Consideration 

Corporate bonds given to president 
us security for his indorsement on 
notes were held supported by con¬ 
sideration.—(Junn V. Gould Balance 
Valve Co., 218 N.W. 89*:, 206 Iowa 
172, modified and rehearing denied 
220 N.W. 127, 206 Iowa 172. 
aqnitahle lien on speolal fund held 
not waived 

W.Va.—Campbell v. Hutchinson Lum¬ 
ber Co., 146 S.E. 160, 106 W.Va. 142. 
Transaction held disadvantageous 
to oorporation so as to prevent en¬ 
forcement of mortgage executed by 
corporation to officers.—Old Mortgage 
& Finance Co. v. Pasedena Land Co., 
216 N.W. 922, 241 Mich. 426. 

63. U.S.—Jackman v. Newbold, C.C. 
A.Kan., 28 F.2d 107. 62 A.L.R. 729 
—In re Lake Chelan Land Co., 
Wash., 267 P. 497, 168 C.C.A. 601. 
5 A.L.R. 667. 
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be secured may be carried out;'^® and a court of 
equity will give effect to such an agreement under 
proper conditions but the giving of a mortgage 
or other security to an officer or director is viewed 
with suspicion it will be subjected to the most 
rigid scrutiny by the courts.’^S and the burden is on 
the officers to establish their good faith^^ by strict 
proof.'^6 A mortgage of corporate property to its 
president, who was the sole stockholder to secure a 
loan from him, is not invalid as a matter of law, but 
the law does not contemplate that one may incorpo¬ 
rate an established business of his own, continue to 
own and control it as before, and at the same time, 
for his personal benefit, put beyond the reach of 
prospective creditors all the assets of the corpora- 
tion7® A return of the security by the officer to 
the company does not estop him from asserting his 
claim,77 

However, where'a director is indebted to the cor¬ 
poration in an amount exceeding the corporation’s 
indebtedness to him, he has no right to take or en¬ 
force a mortgage covering all of the company’s as¬ 
sets.*^® 

A director may legally become trustee in a mort¬ 
gage given by the company to secure the payment of 
its bonds.^*^ 

Avokionce or ratification, A mortgage or trus' 
deed on coniorate property to secure loans or ad¬ 
vances made by the president, to be valid, must bt 
authorized by the board of directors, and the con¬ 
sent of individual directors obtained on personal so¬ 


licitation is not such official authorization as is re¬ 
quired.®® Where some of the mortgagees were di¬ 
rectors and voted for the mortgage, their presence 
being necessary to constitute a quorum, the mort¬ 
gage is voidable,®^ especially where the required 
consent of two thirds of the stockholders was not 
obtained ;®2 lujt the mortgage is not void where the 
directors present owned all the corporate stock ex¬ 
cept one share, and the transaction was fair and in 
good faith, the money borrowed being needed and 
used to pay other corporate debts.®® Such transac¬ 
tion being not void, but only voidable, may be rati¬ 
fied.®'^ Even though the mortgage was voidable 
by the corporation, it w^as valid as against a corpo¬ 
ration succeeding to its assets, which assumed it 
by unanimous vote of its directors who were the 
sole stockholders.®® The objection that a trust 
deed of corporate property to an officer was given 
without proper authorization is waived when the 
corporation acquiesces for many years in the han¬ 
dling of the property under such deed.®® Where 
a corporation organized to manufacture a patented 
gun was practically insolvent and all its property 
W4is mortgaged, a second mortgage taken by direc¬ 
tors on its patents, to secure money advanced to pay 
the expense of a naval test of the gun, on which the 
success of the enterprise depended was at most 
voidable only by prompt action by the stockhold- 
ers.®7 

§ 802. Lien, Priority, and Payment 

In the absence of fraud or unfairness a director or 


Wash —Helchor v. Wohb. 29 P 2d 702, 
176 Wash 4 46. 

70. Kan—Uakf^r v. Harpster, 22 P. 
415, 42 Kan. 511. 

Me.—Miller \. Morrill, 51 Me, 9. 

71. Utah —Wasatch Min. Co. v. Jon- 
ninifs, 15 T'. 65. 5 mnh 243. 

Vt.—MilhT V Uulland, etc., R. Co., 
40 Vt. 309, 94 Am D. 413. 

73. U S.—t\irnelius v (T. C. Pictures, 
Inc., CC.AN.Y.. 7 F.2d 308. 

Ky.—H. H. llic** & Co V. Miners’ Rlk- 
horn Coni Co.. 28 S W.2d 783, 234 
Ky. 580. 

N.C.—-Wall V. Rothrock, 88 S.E. 633, 
171 N.C. 3S8. 

73. Iowa.—(tunn v. CSuuld nnlance 
Valve ('o.. 218 N.W 89.5. 206 Iowa 
172. modified and rehearing denied 
220 N.W. 127, 206 Iowa 172, 

Nev.—Federal Mining & Engineering 
Co. V. Poliak, 85 U.2d 1008. 

Wash.—Belcher v. Webb. 29 P.2d 702. 
176 Wash. 446. 

74. Ky.—H. B. Rice & Co. v. Miners’ 
Blkhorn Coal Co., 28 a.W.2d 783, 
234 Ky. 580. 

78. N.C.—Wall V. Rothrock, 88 S.E. 

633. 171 N.C. 388. 


76. Md.—Dollar Cleansers and Dy¬ 
ers V. Maedregor, 161 A. 159, 163 
Md. 105. 

77. 111.—Mullanphy Bank v. Schott, 
34 ill.App. 500. afilrni<*d 26 N.E. 640, 
135 111 655. 25 Am S.U. 401. 

78. Mo.—Schneider v. Johnson, 143 
S.W. 78, 161 Mo.App. 375. 

79. Maas —Kills v, Boston, etc , R 
Co., 107 Mas.s, 1. 

Nev.—Bas.sett v Monte Cristo Gold, 
etc., ^lin Co., 15 Nev. 293. 

80. N D.—Fischer v. Streeter Milling 
Co.. 234 N.W. 392, 60 N D. 362. 

Used to president could not be up¬ 
held as mortgage where deed wa.s re¬ 
corded as deed, no mortgage tax \sas 
paid, and conveyance was not au¬ 
thorised by board of directors a.s 
mortgage.—Baker v. Ilellner Realty 
Co., 251 N.W. 793, 265 Mich. 625. 

81. Cal.—^N gw Blue Point Mining Co. 
V. WelRsbeln, 244 P. 325, 198 Cal 
261. 45 A.L..U, 781. 

88 . U.S.—McClean v. Bradley, D.C. 
Ohio. 282 F. 1011. affirmed, C.C.A.. 
299 F. 379, certiorari denied 4.5 S. 
Ct. 98, 266 U.S. 619, 69 L.Ed. 471. 


83. U S —Oeif.enberger & Fnedler v 
Robert York & Co.. C C A La., 262 
F. 739. 

84. U.S—McClean v. Bradley, DC 
Ohio, 282 F. 1011, affirmed. C C.A . 
299 F. 379. certiorari denied 45 S. 
t'l. 98, 266 US 619, 69 L.Ed. 471. 

Bztent of ratification 

The rntifleation by a stoekholders* 
meeting of .a chattel mortgage to di- 
reetors, authorized b.v a directors’ 
vote in which the mortgagees partic¬ 
ipated, and made without the requir¬ 
ed eonsent of two-thirds of the stock¬ 
holders, was a ratification of a clause 
therein making all the secured notes 
due on default as to one.—McClean 
V. Bradley, supra. 

85. U S.—Goisenberger & Priedler v 
Robert York & Co., C.C.A.La., 262 
F. 739. 

86. Cal—New Blue Point Mining Co 
V. Welssbein, 244 P. 326, 198 Cal. 
261. 45 A.L.R. 781. 

87. U.S.—McClean v. Bradley, C.C.A. 
Ohio, 299 F. 379, affirming, D.C., 
282 F. 1011, and certiorari denied 
45 S.Ct. 98. 266 U.S. 619, 69 L.Ed. 
471. 
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Officer may employ the tame methode In enforcing hie 
claim against the corporation as are open to other 
creditors. He may, In a proper case, become a preferred 
creditor or have a lien on the corporate property for 
payment of his claim. Whether he Is entitled to payment 
out of a particular fund depends on the circumstances. 
The officer may compromise, settle, or cancel his claim. 

In enforcing^ his claim ag^ainst the corporation a 
director or officer may employ the same methods as 
are open to other creditors,®* but in doing so he 
must take no unfair advantage of the corporation.** 
Where a note given for the indebtedness is invalid 
because not legally executed, he may recover the 
amount of money actually received by the corpora¬ 
tion;** and where he has paid the claims of other 
creditors he is entitled to be subrogated to their 
rights.*! A transfer of property of a corporation 
in payment of a debt by it to a director or officer 
will be upheld, where it was openly, fairl}', and hon¬ 
estly done, and the amount of the property trans¬ 
ferred is not in excess of the debt.*2 So a bona 
fide agreement by officers to take new stock in liqui¬ 
dation of the corporation’s debt to them is enforce¬ 
able, without any formal issue of the stock.** The 
validity of the transfer and the bona fides of the 
transaction must be judged in the light of the condi¬ 
tions as they appeared to the parties at the date of 
the transfer.*^ 

A corporate officer may become a preferred credi¬ 
tor in the absence of fraud ;** and so long as a cor¬ 


poration is a solvent and going concern it has a 
right to pay or secure one creditor in preference to 
another, even though such creditor is a director or 
officer;*® but where the transaction cannot stand 
the test of good faith the claim of the director or 
officer is not entitled to outrank that of any bona 
fide creditor, whether secured or unsecured.*'^ Di¬ 
rectors who have made advances are entitled to in¬ 
demnity in preference to the right to dividends of 
the holders of preferred slock.** Also moneys re¬ 
funded by the corporation to directors in repayment 
of their bona fide advances cannot be recovered by 
a creditor of the corporation whose debt was not 
due and payable at the time.** However, the inter¬ 
ested officers or directors will not be permitted in 
any manner to appropriate the assets of the compa¬ 
ny for the purpose of paying debts to themselves 
without providing for the payment of all the other 
creditors of the company.!- 

A resolution by corporate directors that the pro¬ 
ceeds of certain corporate property shall be pledged 
and used only for the purpose of indemnifying the 
directors against moneys advanced by them, creates 
an equitable hen, which is superior to a subsequent 
garnishment by a judgment creditor.* Judgments in 
favor of corporate directors on claims against the 
corporation to which it has no defense are valid 
liens on the property of the corporation, when prop¬ 
erly filed, until set aside for fraud or other invalidi- 


86te Ind.—Daly v. Showers, 8 N.E.2d 
139, 104 Ind.App. 480. 

Mass.—Hanson v. Bradley, 10 N.E 2d 
259. 

Mont.—Mayger v. St. Louis Min. & 
Mill. Co. of Montana. 219 P. 1102. 
68 Mont. 492. 

14a C.J. p 136 note 47. 

Waiver of defemsee 

Bondholders and Judgment credi¬ 
tors waived defenses that corpora¬ 
tion president owned no mortgage 
bonds and could not sue to foreclose 
trust deed by failure to object to 
receivership granted in such suit.— 
Wiggington v. Auburn Wagon Co., C. 
C.A.W.Va.. 33 F.2d 496. 

JmmuMM datormlaabla 

Bondholders and Judgment credi¬ 
tors, intervening in corporation pres¬ 
ident’s suit to foreclose trust dec^ se¬ 
curing bonds, was held entitled to 
have special master inquire into'com¬ 
plainant’s ownership of bonds.—^Wig- 
gington v. Auburn Wagon Co., supra. 
PldadUig 

Intervening bondholders’ answer al¬ 
leging that corporation president, su¬ 
ing to foreclose trust deed securing 
bonds, transferred certain amount 
thereof to himself while corporation 
was insolvent in exchange for his 
worthless stock, sufficiently challeng -1 


ed validity of his bonds.—Wigging- 
ton V. Auburn Wagon Co, supra. 

89. Mass —Hanson v. Bradley, 10 N 
E.2d 259. 

Pa.—Union Ice Co. of Philadc'lphia v. 
Hulton, 140 A. 514, 291 Pa. 416 

90. Ky.—Star Mills v Bailey, 130 
S.W. 1077, 140 Ky. 194, 140 Am. 
S.H. 370. 

91. U.S.—Scott V. Norton Hardware 
Co.. C.(\A.Va., 54 F.2d 1047, 1060, 
citing Corpus Juris. 

14a C.J. p 135 note 49. 
mijht to ssourity 

(1) Where the directors of a cor¬ 
poration paid a debt of the corpora¬ 
tion secured on its property, they 
were subrogated to the right of the 
creditor to the security.—Caldwell v. 
Robinson, 103 S.E. 75, 179 N.C. 518. 

(2) A creditor, who was also a di¬ 
rector, who paid a note of a corpora¬ 
tion secured by mortgage on land in 
Louisiana, was subrogated to the 
mortgage lien, under Civ.Code La. 
art 2161, providing for such subroga¬ 
tion as of right, although he took an 
unsecured note for the amount.—Gei- 
senberger & Friedler v. Robert York 
& Co., C.C.A.La., 262 F. 739. 

98. Mo.—Heidbreder v. Superior Ice, 
etc., Co.. 83 S.W. 466. 184 Mo. 446. 

188 


93. IT.S—Bielnski v. Fordhnm Nat. 
Bank in New York, D.C.N.Y , 14 F. 
Supp. 971, affirmed, C C.A.. Hielaski 
V. Bronx County Trust Co., 83 F.2d 
1006, certiorari denied Bronx Coun¬ 
ty Trust Co. V. Bielaski, 57 S.Ct. 
26, 299 U.S. 563, 81 L.Ed. 415. 

94w Mo.—Heidbreder v. Superior Ice, 
etc., Co., 83 S.W. 466, 184 Mo. 446. 

95. Colo.—Beaver Park Co. v. Hob¬ 
son, 283 V. 772, 86 Colo. 559. 

96. Wis.—South Bend Chilled Plow 
Co. V. George C. Cribb Co., 72 N W. 
749, 97 Wls. 230. 

14a C.J. p 136 note 52. 

Preference where corporation is in¬ 
solvent see infra 5 1562. 

97. U.S.—Washburn v. Green. Mich., 
10 S.Ct. 280, 133 US. 30, 33 L.Ed. 
516. 

98. N.Y.—Brown v. Mechanics’, etc., 
Nat. Bank, 12 N.Y.S. 861 

99. Mass.—Holt v. Bennett, 16 N.E. 
6, 146 Mass. 437. 

1. Ky.—Hazelhurst Lumber Co. v. 
Carlisle Mfg. Co., 112 S.W. 934, 130 
Ky. 1. 

14a C.J. p 136 note 65. 

a. W.Va.—Campbell v. Hutchinson 
Lumber Co., 145 S.E. 160, 106 W.Va. 
142. 
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ty.* However, officers or directors cannot acquire a 
lien on the property of the corporation as a conse¬ 
quence of their own breach of duty,^ nor may they 
obtain prior payment of their claims in violation of 
their duty to, and to the disadvantage of, other cor¬ 
porate creditors.^ A statute providing for liens on 
merchandise, created by agreement, to secure repay¬ 
ment of loans or advances made on the security of 
the merchandise docs not give a lien to *a corporate 
officer who loans money to the corporation pursu¬ 
ant to an agreement that it shall be a first lien on 
the assets.® A corporate treasurer who is a member 
of the board of directors, and also a stockholder 
controlling the affairs of the corporation, is not a 
legitimate corporate creditor for advancements 
made to it, but is an owner of a substantial part of 
it, and cannot, by reason of such advancements, 
gain a preference over other creditors of the corpo¬ 
ration;*^ neither is an officer to whom a salary is 
due a creditor entitled to a lien therefor on the cor¬ 
porate property.* Also, where, after a corporation 
has given a mortgage of all its lands then owned 
and subsequently acquired, an agent of the company 
sold and conveyed land to it, he must be deemed to 
have waived any claim to a vendor’s lien for the 
])nce as against the mortgagees, since, as agent of 
the corporation, it is to be presumed that he had 
knowledge of such mortgage.® A director is not es¬ 
topped from enforcing as an individual an obliga¬ 
tion of the company which he holds, by the action 
of the board in recommending a certain settlement 
with holders of the same class of obligations, w’hcre 
he dissented from the action of the board and re¬ 
fused to accept the terms of the offered settlement.^® 
Corporate trustees knowing that the corporation is 
insolvent, may not authorize payments by it on 
barred notes held by the trustees. Under some 


circumstances a director-creditor may become an 
indemnitor of the corporation against its liability to 
a codirector on a loan.^^ 

The right of an officer, who is also a creditor of 
the corporation, to purchase the corporate property 
,at a judicial sale is discussed supra § 775 b. 

Payment from particular fund, A director or of¬ 
ficer who had advanced money to the corporation is 
not entitled to payment out of a fund which by 
agreement is to be kept intact;^® and where he has 
been paid out of a fund which is not legally ap¬ 
plicable to his claim the amount so received may be 
recovered from him.'^ Where an agreement that 
the loan shall be paid only out of a particular fund 
IS practically contemporaneous with the loan, the 
tw^o should be regarded as one contract. 

Compromise or settlement. Where the executor 
of an estate, to which a corporation was largely 
indebted, was also its president, he owes the corpo¬ 
ration the utmost good faith in effecting a compro¬ 
mise of the indebtedness to the estate.^® A settle¬ 
ment of a claim of an officer, made by the board of 
directors, is not affected by the facts that the offi¬ 
cer’s wife was one of the directors and that the 
amount of the claim, if allowed, would increase the 
community property of husband and wife, that fact 
not creating such an interest in the wife as would 
disqualify her from acting as director.i^ An agree¬ 
ment by corporate officers to take new stock in 
liquidation of the corporation's debt to them is en¬ 
forceable without a formal issue of the stock.^® 

Cancellation of debt. An officer who unequivocal¬ 
ly cancels a corporate obligation to himself on the 
corporation’s books cannot rightfully claim that he 
intended merely to suspend the obligation.^® 

352. 79 Hun 235, affirmed 41 N.E. 
492, 147 N.Y. 215. 

16. N T.—Koster v. Lafayette Trust 
Co., 131 N.Y.S. 799, 147 App.Dlv. 63. 
affirmed 100 N.E. 1117, 207 N.Y. 
336. 

le. N Y. — Billings V. Shaw. 135 N.Y. 

S. 1100, 161 App.Div. 888, affirmed 
103 N E. 142, 209 N.Y. 265. 

17. Cal.—Cuneo v. Oiannini, 180 P. 
633. 40 Cal.App. 348. 

18. U.S.—Bielaski v. Pordham Nat. 
Bank In New York. D.C.N Y , 14 F. 
Supp. 971, affirmed. C C.A., Bielaski 
V. Bronx County Trust Co., 83 F.2d 
1006, certiorari denied Bronx Coun¬ 
ty Trust Co. V. Blclaski, 57 S.Ct. 
26. 299 U.S. 563, 81 L.Ed. 416. 

19. R.I.—^Van Ausdall v Thompson 
& Thompson, 163 A. 178, 63 R.L 
29. 


3. N.C.—('la Id well v. Robinson, 103 
SE. 75, 179 NC. 618. 

4. Neb.—Fisher v. National Mortg, 
Loan Co. 271 N.W. 433, 132 Neb 
186. modified 274 N.W. 668, 133 
Neb. 280. 

5. N.J.—Shoenthal v. New Jersey 
Gardens Co., Ch., 103 A. 416. 

6. N.Y.—Heyman v. Kevorkian, 184 
N.Y.S. 783. 193 App.Dlv. 869. 

7. Mass.—Albert llichards Co. v. The 
Mayfair, 191 N.E. 430. 287 Mass. 
280. 

8 . Ill. — Emporium Real Estate & 
Mfg. Co. V. Emrie. 64 111. 345. 

14a C.J. p 136 note 56. 

Compensation and actions therefor 
generally see infra 94 803-810. 

9. N.Y.—Fisk v. Potter. 2 Abb.Dee. 
138, 2 Keyes 64. 

10. Pa.—Philadelphia, etc., R. Co. v. 
Love, 17 A. 456, 125 Pa. 498. 


11. Wash—Hein v. Gmvellc Farm¬ 
ers’ Elevator Co., 2 P 2d 741. 164 
Wash. 309, 78 A L.R. 631. 

13. N.H.—I.ioekwood v. Dickey, 142 
A. 689. 83 NH. 365. 

raots making dlraotor liable as ia- 
dsmaltor 

AVhere A and B signed notes and 
loaned the proceeds to a corporation 
of which A was a director and a 
creditor on other notes, and a codi¬ 
rector gave his notes to A in full 
satisfaction of the corporation's in¬ 
debtedness, A became in effect an 
indemnitor or insurer of the corpo¬ 
ration against liability to B for the 
loan.—Lockwood v Dickey, supra. 

13. Ky.—Tate v. Louisville Bldg., 
etc.. Assoc., 44 S.W. 953, 19 Ky.L. 
1962. 

14. N.Y.—McClure v. Levy. 29 N.Y.S. 
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19 C.J.S, 


§ 803. Right Thereto in General 

A director or other fiduciary officer Is entitled to 
compensation for performing the usual duties of his 
office only when there is a valid express agreement 
therefor, but In a proper case he can recover on an im-^ 
plied contract for performing services outside his ordi¬ 
nary duties. 

A director or other fiduciary officer of a corpora¬ 
tion presumptively serves without compensation; he 
is entitled to compensation for pcrformitig the usual 
and ordinary duties of his office when and only 


when there is a valid express agreement therefor; 
he cannot recover on an implied contract.^o Al¬ 
though there is authority to the contrary ,21 the gen¬ 
eral rule stated in Corpus Juris which has been 
quoted and cited by the courts is that such officer 
may be entitled to compensation under an implied 
contract, where services clearly outside his ordi¬ 
nary duties as director or officer are performed un¬ 
der circumstances showing that it was well under¬ 
stood by the proper corporate officers as weH as 
himself that the services were to be paid for .22 In 


90. U.S.—Jones v. Foster, C.C.A.Va., 
70 F.2d 200, certiorari denied 55 S 
Ct. 70, 293 U.S. 558, 79 L Rd. 659 
—In re A. P. Brown, i'ackinp: Cor¬ 
poration, DC.Md., 22 F\2d 419. 

Ala.—(lettinger v. Heaney, 127 So. 
195, 197, 220 Ala. 613, citing Oor- 
pM JnrlB —Alabama Liime & Stone 
Co. V. Adams. 119 So. 853. 218 Ala. 
647—llolcbmb v. Forsyth, 113 So. 
516. 520. 216 Ala. 486 cltinR Corpni 
JnrlB —Navoo Hardwood Co. v. 
Bass. 108 So. 452. 454, 214 Ala. 553, 
citing Corpus Juris. 

Ark.—Oil Fields Corporation v. Hess, 
53 S.W.2d 444, 446, 186 Ark. 241, 
quotinK Corpus Juris. 

<’al—AnRolus Securities Corporation 
V. Ball, 67 P.2d 152, 20 Cal.App.2d 
423. 

Colo.—O'Beary v. Seemann. 232 P. 
667, 76 Colo. 335. 

Del.—Finch v Warrior Cement Cor¬ 
poration, 141 A. 54. 16 DelCh 41— 
Liofland v. Cahall, 118 A. 1, 13 Del. 
Ch. 384. 

Idaho.—Rowland v. Demming: Explo¬ 
ration Co., Trustees, 260 P. 1032, 45 
Idaho 99. 

Ill,—Joy v. Ditto, Inc., 190 N.E 671, 
356 Ill. 348. affirming 271 lll.App. 
395—Stevens v. Indu.strinl Commis¬ 
sion. 179 N.E. 102, 346 Ill. 495. 81 
A.L..R. 638—Hall v. Wood.M. 156 N. 
E. 258. 325 111. 114—Union Trust & 
Sav. Bank v Hall. 202 Ill App. 678. 

Kan.—^Whitewater Telephone Co. v. 
Cory, 232 P. 609, 117 Kan. 463. 

Md.—Baltimore & Jamaica Trading 
Co. V. Dinning. 118 A. 801, 141 Md. 
318. 

Mass.—Calkins v. Wire Hardware Co., 
165 N.E 889. 267 Mass. 52. 

Mo.—Ferrenbach v. Edward Fohlig 
& Co.. App, 80 SW.2d 706. 

N.y.—Alexander v. Equitable Life 
Assur. Soc. of U. S., 135 N.E. 509, 
233 N.y 300,.reversing 188 N.Y.S. 
008, 196 App.Div. 963—Fox v. Arc¬ 
tic Placer Min. & Mill. Co., 128 N. 
E. 154, 229 N.Y. 124, reversing on 
other grounds 173 N.Y.S. 708, 186 
App.Div. 761—Herman v. Qutman, 
280 N.Y.S. 410, 244 App.Div. 694— 
James v. Alderton Dock Yards. 231 
NY.S. 216, 226 App.Div. 675—Zar- 


riello V. U-Need Ice Co., 191 N.Y. 
S. 207—Taylor v. Ellsworth Bldg. 
Corporation, 183 N.Y.S. 394, affirm¬ 
ed 190 N.Y.S. 964. 198 App.Div. 
1022 . ■ 

N.C.—North Carolina Agr. Credit 
Corporation v. Boushall, 137 S.E. 
721, 193 N.C. 605. 

Pa.—Bangor Silk Knitting Co. v. 

Wise, 121 A. 308, 277 Pa 415. 
Wash.—^Wonderful Group Mining Co. 

V. Rand, 191 V. 631. Ill Wash. 667. 
W.Va.—Campbell v. King's Daugh¬ 
ters General Hospital, 123 S.E. 396, 
397, 96 W.Va 539, citing Corpus 
Juris. 

Wis.—Security Savings * Trust Co. 
V. Coos Hay Lumber & Coal Co., 
263 N.W 187, 189, 219 Wis. 647, 
quoting Corpus Juris. 

14a C.J. p 136 note 64. 

Commissions 

In the absence of an express con¬ 
tract to that effect, the prcMidcnt of 
a corporation is not entitled to a com¬ 
mission on stock or property of the 
corporation sold by him —Jones v. 
Foster, C.C.A.Va., 70 F.2d 200, certio¬ 
rari denied 55 S.Cl. 70, 29.1 US. 558, 
79 L Ed. 669—In re Dr Voorhees 
Awning Hood Co., D.C.Pa., 187 ’f. 611, 
reversed on other grounds 188 F. 425, 
no C.C.A. 215 . 

No presumption of salary 

No presumption arises in absence 
of agreement that corporate officer 
was to be paid salary.—I'eople ex rel. 
Smyth v. Lynch, 243 N.Y.S. 166, 229 
App.Div. 353, reversed on other 
grounds 173 N.E. 571. 264 N.Y. 427, 
reargument denied 175 N.E. 344, 266 
N.y. 629. 

▼alnabls ssrvioss 

Because services of director of cor¬ 
poration in assisting It flnanclally 
were valuable, or because he lent It 
his property and credit, raises no pre¬ 
sumption that such assistance was 
rendered for reward.—Sears v. Corr 
Mfg. Co., 186 N.E. 266, 242 Mass. 395. 

Wliaro all dirootora aro ofioara 

As a corporation can act only 
through its officers and directors, and 
can become liable for services only 
where it had knowledge of the facts I 
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'on which the liability was founded, a 
corporation cannot become liable for 
services rendered by its directors, all 
the directors being officers, for there 
was no disinterested person having 
knowledge of the facts which could 
he Imputed to the corporation.—Ca¬ 
hall V. Lofland. 114 A. 224. 12 Del. 
Ch. 299. 

Xu Oklahoma 

(1) The rule of the text has been 
recognized.—First Nat Bank v. 
Daugherty, 260 P. 796, 798. 122 Okl. 
47. quoting Corpus Juris. 

(2) And it is held that officers and 
directors of corporation cannot recov¬ 
er for services rendered as such in 
absence of authority for payment 
shown by corporate records —Kirk 
on Co. V. Bristow, 7 P.2d 682, 154 
Oki. 188—McCulloch v. Perry, 1 P. 
2d 170, 160 Oki. 203. 

Compensation of stockholders for 

services rendered corporation see 
supra i 485. 

21. Pa.—Culp V. Independent Card 
Corporation, 99 Pa.Super. 275. 

14a CJ p 137 note 65. 

22. U.S.—Trust No. 5522 and Trust 
No. 5644, Bellehurst Syndicate v. 
CommiHSioni*r of Internal R»»venue, 
CC.A.. 83 F.2d 801—Wright v. Mc- 
Laury, C.C.A.Ill., 81 F.2d 96—Jones 
V. Fo.stcr, C.C.A.Va. 70 P 2d 200, 
204, citing Corpus Juris —Vaught v. 
Charleston Nat. Bank, C.C.A.N.M., 
62 F.2d 817—Moon Motor Car Co. 
V. Moon, C.C.A.MO., 58 F.2d 90— 
TIetsort v. Irwin, CCA.Mich., 9 
F.2d 66—Denman v. Richardson. C. 
C.A.Wash., 292 P. 19. 

Ala.—G€*tllnger v. Heaney, 127 So. 
195, 220 Ala. 613. 

Ark.—Clifford v. Walker, 22 S.W.2d 
36, 180 Ark. 592—t.'orning Custom 
Gin Co. V. Oliver. 283 S.W. 977, 171 
Ark. 175. 

Cal.—King v. Grass Valley Gold 
Mines Co.. 272 P 290, 206 Cal. 698 
—San Leandro Canning Co. v. Pe- 
rillo, 268 P. 670. 84 Cal.App. 635. 
Conn.—Massoth v. Central Bus Cor¬ 
poration, 134 A. 236, 104 Conn. 683. 
Del.—Cahall v. Lofland, 114 A. 224, 
12 Del.Ch. 299. 
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the absence of an express agfreement for remunera¬ 
tion, a subordinate agent or servant who renders 
services for the corporation at the request or with 
the knowledge and consent of the directors and un¬ 
der circumstances indicating an expectation of pay¬ 
ment is entitled to recover the reasonable value 
thereof and where plaintiff sues on the quantum 
meruit a lack of authority on the part of the officer 
with whom he dealt to contract for his services 
would not defeat a recovcry.24 A ministerial officer 


who is not a director and who has no voice in the 
management of the corporate affairs or control 
over the corporate funds or property is entitled to 
recover the reasonable value of his services where 
no express provision for his remuneration exists.^** 
However, implications arising from the conduct of 
the officers and agents of the corporation with re¬ 
spect to payments of salary to the officer for his 
official services do not bind it under the same cir¬ 
cumstances as an individual and there can be nd 


Idaho.—Harsh v. Silver Hill Mining: 
Co.. 228 P. 337, 341, 39 Idaho 607. 
quoting: Corpus Juris. 

Ill.—Joy V. Ditto. Inc., 190 N.E. 671. 
356 Ill. 34S. affirming: 271 Ill.App. 
395—Stevens v. Industrial Commis- 
sion. 179 N.E. 102. 346 Ill. 495. 81 
A.D.H. 638—l*ence v. West Side 
Hospital of Chieago, 265 Ill App 
660. 

Md.—Baltimore & Jamaica Trading: 
Co. V. Dinning. 118 A. 801. 141 Md. 
318. 

Mieh—Spence v. Sturffis Steel Go- 
Cart Co., 186 N.W. 393. 217 Mich. 
147. 

Minn.—Jezeski v. Northeast Inv. Co., 
203 N.W. 978, 163 Minn. 165. 

Mo.—Warner v. Edison Electric Il¬ 
luminating Co.. 76 S W. 966, 177 
Mo. 44—Kinsella v. Marquette Fi¬ 
nance Corporation, App„ 16 S W.2d 
619. 

NJ.—Hewson v. Charles P. Gillen & 
Co, 142 A 250. 

N.Y.—Ft»x v. Arctic Placer Min & 
Mill. Co., 128 N.E, 164, 229 N.Y. 
124. reversing: 173 N.Y.S, 708, 185 
App DIv. 761—T»eople’.s Tru.st Co. v, 
O’Meara, 197 N Y.S. 795, 204 App. 
Dlv 268. appeal dismlssc^d 142 N.E. 
262. 2,16 . N.Y, 508—Uobert.son v. 
Schoonmaker. 285 N.Y S. 204, 168 
Misc 627—Hunter v. Conrad, 2.30 
N.Y.S 202. 132 Misc. 579. 

N.C—North Carolina Apr. Credit 
Corporation v, Bou.«ihall. 137 S E. 
721. 193 NC. 60,5. 

Or.— liuKKvr V Mt. Hood Electric Co., 
20 r.2d 412, 143 Or. 193, rehearing: 
denied 21 P 2d 1100. 143 Or. 19;’.— 
Endera v. Northwestern Trust Co., 
268 1*. 49. 125 Or. 673. 

Wash.—Hudson v. Pacific Truck & 
Tractor ('o., 274 I’. 789, 161 Wash. 
46. 

W.Vn.—Campbell v. Kingr’s Daughters 
General Hospital, 123 S.E. 396, 397, 
96 W.Va. 539, citing: Corpus Juris. 
Wis.— Security SavinK.s & Trust Co 
V. (;oo8 Bay Dumber & Coal Co., 
263 N.W. 187, 219 Wis. 647. quoting: 
Corpus Juris. 

14a C.J. p 137 note 66. 

Bmployeo of dlrsotor 

Where salaried employee of presi¬ 
dent and treasurer, who were also 
directors of corporation, was employ¬ 
ed by corporation to make sales of 
great benefit to corporation.* and cor¬ 


poration knew of his relation to such 
officers, officers were entitled to com¬ 
missions on such sales, w'here selling 
was outside their official duties.— 
Central Trust Co. of New York v. 
Broadhead, 210 N.Y.S. 808, 213 App 
Dlv. 455. 

Manager 

Presumption that corporate officers 
act without compensation does not 
apply to acting superintendent or 
general manager of corporation, who 
devotes practically entire time to cor¬ 
poration.—Gettinper v. Heaney, 127 
So. 195, 220 Ala. 613—Navco Hard¬ 
ware Co. V. Bass. lOR So. 452, 214 Ala. 
553. 

Aooeptanes 

Corporate offi<’er or director may 
recover under implied promi.se for 
services beyond scope of official du¬ 
ties only if accepted.—In re A. F. 
Brown Parking: <\>rporation, D C.Md., 
22 F.2d 419. 

Bequest or equivalent 

Services rendered by a corporate 
officer outside his regular duties g:ivc 
rise to a riRht of action for quantum 
meruit only when there is a request 
to him to do the work, or its equiva¬ 
lent , and a resolution of board of 
directors not shown to have been 
passed cannot be relied on as a re¬ 
quest or authorization to him to per¬ 
form special ser> ices for which he 
ma,v claim special compensation.— 
O'Leary v. Seemann, 232 P. 667, 76 
Colo. 336. 

Formal vota unueoassary 

(1) Formal >ote is not necessary 
to raise presumption that corpi>ration 
expected, or ouKbt to have expected, 
officer's services were to he paid for. 
and it could properly be presumed 
corporation expected officer's services 
would he paid for, when w'arranted 
by its financial condition, he having 
stated that he did not intend to a.sk 
for salary till then—Cnlkins v. Wire 
Hardware Co., 165 N E. 889, 267 Mass. 
52. 

(2) Thus, ns respects this question, 
a majority of directors, who arc also 
mnnagring: officers, may informally 
agree for reasonable compensation 
for their servtces rendered to corpo¬ 
ration.—Brampton Woolen Co. v. 
Commissioner of Internal Revenue, C. 
C.A., 46 F.2d 327. 
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Doallugs critically soaiuaed 

Dealing.^ of corporate officer with 
corporation, when asserting claim for 
services rendered not incident to du¬ 
ties as officer should he scanned crit¬ 
ically.—Talbot V. Nevada Fire Ins. 
Co., 283 1*. 404, .52 Nev. 145, rehearing 
denied 286 P 1118. 62 Nev. 145. 

23. Kan.—Sauherli v Sledd, 55 P.2d 
415, 420, 143 Kan. 350, citing Cor¬ 
pus Juris. 

La.—Kennedy v. Consumers’ Ice Co., 
7 La.App. 446. 

Mass.—Shumaker v Lucerne-In- 

Maine Community Ass'n, 175 N.E. 
469. 275 Mass. 201. 

Wis.—Security Savings & Trust Co. 
V. Coos Bay Lumber & Coal Co., 
263 N.W. 187, 219 Wis. 647. quoting 
Corpus Juris. 

14a C.J. p 138 note 67, p 782 note 10 
[h]. 

Claim ludspeadsut of coutract 

The fact that hook of rules of cor¬ 
porate employer which by reference 
was mode part of contract of employ¬ 
ment of hrqfich manager, provided 
that the employer W'ould not he held 
responsible for any special agreement 
hetw'een the branch manager and the 
division manager unless such agree¬ 
ment was incorporated in the con¬ 
tract, did not prt-elude branch man¬ 
ager's recovery for ser\ ices rendered 
with approval of the division man¬ 
ager, in performance of <*ontracts en- 
lt‘red into by the employer with cer¬ 
tain individuals prior to the employ¬ 
ment of the branch manager, since 
the branch manager's claim arose in¬ 
dependently of, and was not governed 
by, the w’rltten contract of empIo.v- 
menl —Baker v. Holland Furnace Co., 
Utah, 81 P.2d 1114. 

24. Ga.- -Georgia, F. & A. R. Co v. 
Purvlance, 156 S.E. 731, 42 Ga.App. 
519. 

25. Nev.—Slrhock v. Sunbeam Divide 
Mining Co., 249 P 865, 50 Nev. 
46, citing Oorpus Juris. 

14a C.J. p 139 note 69. 

Btookholdsx 

That one employed as secretary 
bought one share of .stock in order 
to qualify as such did not afTect right 
to compensation.—Pease, Koll*erg & 
Co. V. Bates. 260 P. ,‘199. S.> Cal.App. 
786. 

26. Wis.—Security Savings & Trust 
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recovery on an implied assumpsit for services ren¬ 
dered by a ministerial officer or agent or for serv¬ 
ices rendered by directors or other fiduciary officers 
outside the scope of their ordinary duties, where 
the services were rendered under circumstances 
which negative any presumption or implication that 
compensation was to be paid.27 The circumstances 
to be considered include the nature of the corpora¬ 
tion and of Its business, the extent and character of 
‘the service, and the comparative value and amount 
of the services of other officers of the compapy.28 
The court in considering the extent of the officer’s 
ordinary duties is not limited to the by-laws.29 

A person U'ho receives a salary is not entitled to 
extra compensation for the performance of duties 
within the scope of those pertaining to his office or 
position and it is held that he is not entitled to 
compensation for services outside his regular duties 
in the absence of special agreement but the con¬ 
trary is held when the services were valuable, un¬ 
usual, and cxtraordinary.32 Where a person holds 
two offices or positions with a salary fixed for only 
one the circumstances may be such as to negative 
any intention or understanding that he should re¬ 
ceive pay for performing the duties of the other 


office or position.** 

Title to office. In order to recover compensation 
for services performed as an officer, a person must 
show that he is an officer de jure,*^ or that, although 
he was informally elected or appointed, he has dis¬ 
charged the duties of the office without objection.** 
One rightfully entitled to a corporate office, al¬ 
though not in possession thereof, is entitled to the 
salary or fees incident to the office as against a 
mere intruder.** 

Services rendered prior to organisation. In the 
view of some courts there can be no recovery by a 
director or officer for services rendered as a pro¬ 
moter or in behalf of the promoters prior to the 
organization of the corporation ;*'^ but other courts 
take a contrary view.** A minority of the promot¬ 
ers cannot bind the corporation to pay, after it is 
fully formed, for services rendered.** 

Defeat of right to compensation. Various mat¬ 
ters have been held to defeat^* or not to defeat^^ a 
right to compensation which otherwise exists. 

§ 804. Provision Therefor 

A contract for compensation for services thereafter 


Co. V. Coos Bay Lumber & Coal 
Co., 263 N.W. 187, 219 Wis 6i7. 

27. U.S.—Jones v. Foster, C.C.A Va.. 
70 F2d 200, oerliorarl denied 55 
S.Ct. 70, 293 U.S. 668, 79 L.Kd. 659 

Ala.—Gettlng'er v. Heaney, 127 So. 
195, 220 Ala. 613. 

Del.—Finch v. Warrior Cement Cor¬ 
poration, 141 A 54, 16 Del.Ch. 44 
Lofland v. Cahall, 118 A. 1, 13 
Del.Ch. 384. 

Mass.—Pew v. Gloucester First Nat. 

Bank, 130 Mass 391. 

N.Y.—Stout V. Security Trust & Life 
Ins. Co., 81 N.Y.S. 708. 82 App. 
Div. 129. 

W.Va.—Campbell v. Kiner's Daughters 
General Hospital. 123 S.E 396. 397, 
96 W.Va. 539. citing Corpna Juris. 
14a C.J. p 139 note 70. 

28. Mass.—Bartlett v. Mystic River 
Corp., 24 N.E. 780, 151 Mass. 433. 

29. U S.—Vaught v. Charleston Nat. 
Bank, C.CA.N.M., 62 F.2d 817. 

30. Ark.—Ft. Smith Building & Loan 
Ass’n V Little. 29 S.W.2d 291, 293. 
181 Ark. 1055. citing Corpus Juris. 

14a C.J. p 139 note 72. 

31. Ark.—Ft. Smith Building & Loan 
Ass'n V. Little, supra. 

N.Y.—Gill V. New York Cab Co.. 1 
N.Y.S. 202. 48 Hun 524. 

32. U.S.—Crown Central Petroleum 
Corporation v. Bates, C.C.A.Tex., 37 
F.2d 508, certiorari denied 50 S.Ct. 
348, 281 U.S. 743, 74 L.Ed. 1156. 

Cal.—Fox V. Mackay. 56 P. 434, 123 
Cal. 580. 


33. La.—Fowler v. Great Southern 
Tel., etc., Co. 29 So. 271, 104 La 
751. 

Mass.—^Pew v. Gloucester First Nat. 
Bank, 130 Mass. 391. 

34. Ill.—^W’'aterman v Chicago, etc., 
R. Co.. 29 N.E. 689, 139 Ill. 658. 32 
Am.S.R. 228, 15 L.R A. 418, affirm¬ 
ing 34 Ill.App. 268. 

14a C.J. p 139 note 76. 

35. Vt.—^Walte v. Windham County 
Min. Co., 36 Vt. 18. 

36. N.C.—State v. Tate, 70 N.C. 161. 

37. Ill.—Rockford, etc., R. Co v 
Sage, 65 111. 328, 16 Am.R. 587— 
Safety Deposit L. Ins. Co. v. Smith, 
65 111. 309 

14a CJ. p 139 note 80. 

Liability of corporation for services 
and expenses of promoter generally 
see supra S 145. 

38. Mo.—Taussig v. St Louis, etc.. 
R. Co., 65 S.W. 969, 166 Mo. 28, 89 
Am.S.R. 674. 

14a C.J. p 139 note 81 

39. Pa.—Tift V. Quaker City Nat. 
Bank. 21 A. 660, 141 Pa. 650—Bell’s 
Gap R. Co. V. Christy, 79 Pa. 64, 
21 Am.R. 39—Tifft v. Quaker City 
Nat. Bank. 8 Pa.Co. 606. 

40. U.S.—Flint River Pecan Co. v. 
Fry, C.CA.Ga., 29 F.2d 457—Munro 
V. Smith, R.I., 269 F. 1. 170 C.C.A. 
1, reversing. I>.C., 243 F. 664. 

Nev.—Talbot v. Nevada Fire Ins. Co., 
283 I*. 404. 62 Nev. 145, rehearing 
denied 286 P. 1118, 62 Nev. 146. 
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N.Y.—Lamdin v. Broadway Surface 
Advertising Corporation, 5 N K 2d 
66, 272 N Y. 133, reversing 286 N.Y. 
S. 668, 247 App Div. 44. 

14a C.J. p 139 note 83. 

Aots or conduct defeating right 

(1) Had faith.—Backus v. Finkel- 
stein, D.C.Minn., 23 F.2d 357. 

(2) Other illustrations see 14a C.J. 
p 139 note 83 [a]. 

41. Cal.—Coats v. General Motors 
Corporation, 39 P.2d 838. 3 Cal App 
2d 340. 

Mich.—Sowell v. Mohawk Oil Devel¬ 
opment Co.. 281 N W. 578, 286 Mich. 
165. 

N.Y.—Chamberlain v Chamberlain. 
Care & Boyce. 209 N Y.S 258, 124 
Misc. 480, affirmed 214 N.Y.S. 815, 
216 App Div. 787. 

14a C.J. p 139 note 84. 

Breach of tmet 

Officers and directors of corpora¬ 
tion who belonged to one of two fam¬ 
ily factions between which owner¬ 
ship and control of corporation was 
divided could not be required to re¬ 
store salaries and compensation re¬ 
ceived from corporation for breaches 
of trust, where it appeared that sal¬ 
aries were not paid as compensation 
for services and that no objection 
was made to payment of salaries un¬ 
til after prior decision of court In 
suit In which recovery was sought.— 
Lydia E. Pinkham Medicine Co. v. 
Gove, Mass., 20 N.E.2d 482. 
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to be performed, which is properly entered Into by au¬ 
thorized officials or stockholders, Is binding upon the cor¬ 
poration; and general rules apply in its construction. 

A valid express contract for compensation will be 
upheld by the court.^2 Xo be effectual it must have 
been properly entered into by authorized corporate 


authorities.^ 3 Where the by-laws validly provide 
that the compensation of certain officers shall be 
fixed by a certain body or by a prescribed mode, 
and the prescribed action has not been taken, no 
compensation can be recovered.^^ However, there 
is authority to the contrary,^® and there is also au- 


42. Ark. — Corning Custom Gin Co. 
V. Oliver, 283 S.W. 977, 171 Ark 
175. 

Cal.—Wannp v. Pitcher, 27 P.2d 397, 
135 CalApp. 493 

Del —Cahall v. Lofland, 114 A. 224, 12 
Del.Ch. 299. 

Ill.—Joy V. Ditto, Inc., 190 N.E. 571. 
356 Ill. 348, afnrmmfi; 271 IllApp 
395. 

Mo.—Fcrrcnbach v. Kdward Pehlip & 
Co, App, 80 S.'W\2d 705. 

Tenn—Graves v. A. Graves & Co., 7 
TennApp 369 

Wash—^Volld<*rful Group Mining Co 
V Hand, 191 P. 631, 111 Wnah. 657. 
W.Va —Fj'l.sfiiheld v. Bloch Bros. To- 
bac co < 192 S E. 545. 

14a r J. p 140 note 85. 

Rlerht ffenerally 

(1) It has boon said that tho ofTl- 
<'er.s and dirJTtors of a corporation 
should receive for their servH’cs a 
fair and ade({uate compcn.sation 
vhnb .should be openly fixed and 
paid to them —I.jon v. Holton, 4 N.Y. 
S2a 038. 167 Misc. 685. 

(2) Hence a corporation’s manaRcr 
<*ould procure rea.sonablo remunera¬ 
tion f«>r .ser\ices consistent vi’ith oh- 
li»?afion of Kood faith—Schmidt v. 
Sadek. 225 N \V. 693, 199 Wis 458 

Cl) And a corporation may pay 
lair (oinpeiisat ion to its otllccrs for 
ser\ ices other than th<ise pertainmp 
to their oflh i;il irositioiis.— Harrows \ j 
,T X Faiixer Co, 274 N \V 325. 2S0 
Ml eh. .5.33 

(4) So a corporation has the ri^ht 
to furnish company labor to offleers 
and direetor.s, >Mthout charge, or a.s 
additional compensation or salar.v.— 
Amenean Miit 1.lability In.s. (''o v 
HenimiiiK. 19.5 SE 312, 57 Ga App 
33X. reversed on iitlier Krouiubs 200 
S E 141. 1S7 Ga. 378. 

Contracts held valid 

(1) Agreement for additional com- 

pensatKtn to indin-e ofTiccr to stay — 
Wellinj^ton Bull A: Co. v. Morns, 230 
K Y.S 122. 132 Ml.si- .509, aflirmcd 

235 N.Y.S 900. 226 AppDiv. 868 

(2) AKri'enu-nt for compensation 
hastHl on perceiitnKi' of profits — Howl¬ 
ers V Hill, fM^AN.Y.. 60 F2d 109. 
followed in rc \ N Y., 62 F 2d 1079. 
<M*rtiorari granted 53 S Ct. 593, 289 
U.S. ,716, 7< L.Ed. 1469, reversed 53 
set 731, 289 IT.S. 582, 77 L.Ed. 1385, 
8S A H.H. 744. 

(3) Ameenient to pay stipulated 
salary to pn^sident and Kcneral man- 
aRer for bis aervice.M. made us part 
consideration for transfer of presi- 

10 C.J.S. 


dent’s manufacturing business and 
licen.MO to use his patent —Brictson 
MfR. Co. V. Close, CC.A.Neb., 280 F. 
297. 

(4) Contract employing manaRcr at 
sixteen thousand dollars annually and 
RuaranteeinR “dividends apgrcRatinR 
nine thousand dollars,” any deficit be¬ 
ing: payable December 31.—Parsll v. 
“Onyx” Hosiery, 159 N.E 651, 246 N. 
Y. 559, affirming 221 N Y.S. 174. 200 
App.Div. 148. 

(5) Contract by a board of direc¬ 
tors, employing one of their number 
as general manager at a salary of 
ten thousand dollars a year, and per¬ 
centages of the net profits varying 
with the amount of profits—Ran- 
sornc Concrete Machinery Co. v. 
Moody. CC.ANY., 282 F 29. 

(6) Contract to pay one a retain- ! 
er in advance of hi.«i service as man¬ 
ager, N\hero executed in good faith 
and within the scope of chartered 
powers of corporation—Brooklyn 
Heights Realty Co v Kurtz, 190 N 
YS 723, 115 AppDiv. 74--14a CJ 
P 762 note 9. 

(7) Contract to pay president three 
hundred dollars per month .salary for 
supervising manufacture of war-tinie 
chemicals.—McMahon v. Burdette, 
150 A 12, 106 X..T.EQ. 79. modified 
on other grounds 156 A. 420, 109 N.J 
Kq 81 . 

Contract held invalid 

Where exposition manager was dis¬ 
missed after agreeing, in I'xpectation 
of si*r\ i<*es being retained, to po.Mt- 
poiie claim for back salar.v until ac- 
cuniulutmn of slated cash b.'il.'ince in 
corpoi at ion’s trcHsur.\, considerai ion 
lor agreement to pustpciiie failed, and 
agreement was \oiil us profi .siative 
condition.—A^c•ry v. International 
Trade Exhibition, 112 So. 44, 163 La. 
45 1. 

Reimbursement for expenses 

When* plaintiff, employed by a par¬ 
ent company to organize subsidiur.\ 
company on agreement that expense's 
should be repaid, secured the money 
to cover such expenses from anothto- 
subsidiary company having no au¬ 
thority to paj. parent ronipan> is lia¬ 
ble to plointifT for the expenses, al¬ 
though plaint lit repaid the nionej se- 
eured to parent c'ompaiiy on its prom¬ 
ise to apply it for benefit of sub¬ 
sidiary company paying it.'-Cable 
Co. V Shelby. 81 So. 818. 203 Ala. 2S 
Services prior to discharge 

Not withstanding statute autboriz 
iiig corporations to appoint agents, 
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fix ihfiir compen.sation, and remove 
them at will, an agent of a corpora¬ 
tion IS entitled to compen.sation for 
services rendered before his dis- 
<‘harge—Hamilton v. C. L Best Gas 
Traction Co., 212 P. 1077, 123 Wash. 
488 

43. U.S—Rogers v. Hill, C.C A.N Y., 
60 F2d 109, followed in C C.A.N T., 
62 F.2d 1079, certiorari granted 53 
set. 593, 289 *U S. 716. 77 L.Ed. 
1469. reversed 53 S.Ct 731. 289 U. 
S. 582. 77 L.Ed. 1385, 88 A L.R. 
744. 

Ill.—Pence v West Ride Hospital of 
Chicago, 265 Ill App. .560^ 

La.—Renauld v Maritime Specialty 
& Mill Supply Co. 135 So. 374, 172 
La. 835. 

Pa -Culp V Independent Card Corpo¬ 
ration, 99 Pa Super 275 
Tex —Superior Brewing Co v Cur¬ 
tis. Civ App, Ilf. S.W 2d 853. 856. 
citing Corpus Juris. 

W.Vn —Felsenheld v Bloch Bros To- 
ba<c(> Co. 192 SE 545 
Wis.—Ilmklcy v Sagemiller, 210 N. 

W 839, 191 Wis 512 
14a CJ. p 140 note 86 
Promise of payment 

Promise of vice president and gen¬ 
eral manager of subsidiary of cor¬ 
poration operating slo< k bonus plan 
for einplo>ces and offic'crs that officer 
c>f third corporation controlled by 
subsidiary w'oulil receive hi.« stock, is 
not binding on parent corporation, in 
absr'ncc of c\ iclcnce c»f cxpn*ss au¬ 
thority—Coats V. General Motors 
Corporation, 39 P 2d 838. 3 Cal App.2d 
3 40 

44. La—Vrcdeiiburg V International 
Trade Exhibition. 117 So. 437, 166 
La 390. 

Or.—Knders \ Nnrthw'est'Tii Trust 
Co., 268 P 49. 50. 125 Or 673, quot¬ 
ing Corpus Jnris. 

Pa— Shannon \ Early Foundry Co., 
115 A 70S. 296 Pa 141. 

1 la C J p 11(» note 87. 

Invalid by-law 

Where b>-law of corporation pro¬ 
hibiting pajrnont for services of any 
officer or employee unless first con¬ 
sented to bv owners of ihrec-fourlhs 
of corporate stock was void as con- 
fheting w'lth statute, corporation was 
not entitled to reimbursement tor 
.salaries paid to officer and employee 
without consent of holders of three- 
fourths of stock—Sccurit.x Savings 
& Trust Co. v. Coos Haj Lumhi'r &. 
Coal Co, 263 N.W 187, 219 Wis 647. 

45. Kan—Missouri River R. Co. v. 
Richards, 8 Kan. 101. 
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thority for the proposition that when the charter of 
a corporation provides that certain officers may be 
elected, and their salary fixed, by a board of direc¬ 
tors, and an officer is thus elected, but without a 
salary being named, the law raises an assumpsit on 
the part of the corporation to pay a reasonable 
compensation for his services rendered after such 
election.^® While a by-law fixing the salary of an 
officer may be modified by usage and acquiescence,^^ 
a charter provision fixing salaries cannot be chang¬ 
ed by by-law.^* 

The power of fixing the compensation of minis¬ 
terial officers generally belongs to the directors^® of 
the corporation in question,®® rather than to the 
stockholders,®^ the court,®® or an officer;®® and it 
has been said that the president of the corporation 
can only fix the compensation of an officer-director 
for services that are special and beyond the ordinary 
duties of** the office, and where he is empowered un¬ 
der the charter and by-laws to employ a third per¬ 
son for the same purpose,®^ but contracts for com¬ 
pensation of directors as subordinate officers exe¬ 


cuted by the president have been upheld where he 
had handled such contracts for many years with 
the knowledge of the board and the implied assent 
of the stockholdqrs.®® Furthermore, where statutes 
expressly so provide, provision for the payment of 
services rendered by the president or any director 
can be made only by the stockholders,®® and it has 
been held that the board of directors cannot act in 
the absence of authority given by the stockholders 
by vote, resolution, by-law, or otherwise.®"^ Al¬ 
though the directors have large discretionary pow¬ 
ers, especially when they own a majority of the cor¬ 
poration's stock,®® stockholders and directors must 
act in good faith.®® Also, compensation cannot be 
fixed by resolution of the directors when a statute 
either fixes it itself®® or authorizes the corporation 
to adopt by-laws fixing it.®i 

The directors generally exercise their power of 
fixing compensation by resolution.®® A resolution 
passed by the proper body and acted on may of it¬ 
self be sufficient to constitute a contract, thus dis¬ 
pensing with the necessity of entering into a formal 


Recovery on implied oontnot 

Implied obligation arose out of ap¬ 
pointment of secretary to pay reason¬ 
able worth of services, in absence of 
circumstances showing different un¬ 
derstanding, although compensation 
was not fixed as required by corpora¬ 
tion’s by-laws.—Pease, Kolberg & Co. 
V. Bates, 260 P 399, 85 Cal.App. 786. 

46. Ky.—Grundy v. Pine Hill Coal 
Co, 9 SW. 414, 10 Ky.L. 833. 

Minn.—Uogers v. Hastings, etc., R- 
Co.. 22 Minn. 25. 

47. N.y —Bowler v. America Box 
Strap Co.. 49 N.Y.S. 153, 22 Misc. 
335. 

4A. Mo.—Carr v. St. Louis, 9 Mo. 
191. 

49. U.S.—-Upright v. Brown, C.C.A.N. 
Y., 98 F 2d 802—Hansomc Concrete 
Machinery Co. v. Moody, C.C.A.N. 
Y., 282 F. 29. 

Ill.—See Fisher v. Massillon Iron & 
Steel Co., 209 Ill.App. 616, affirmed 
Gorham v. Massillon Iron & Steel 
Co., 120 N.E. 467, 284 Ill. 694—Sun¬ 
shine Laundry Co. v. Rhodes Ave. 
Hospital, 207 Ill.App. 19. 

Mich.—Stevenson v. Sicklesteel Lum¬ 
ber Co., 188 NW. 449, 219 Mich. 18. 
N.y. —Jones v. Van Heusen Charles 
Co.. 246 NY.S. 204, 230 App.Div. 
694—Harris v. Harri.s, 241 N.Y.S. 
474, 137 Misc. 73. 

14a C.J. p 140 note 92. 

axaontlve oominlttea appointed un¬ 
der charter by board of directors to 
exercise powers of board in current 
business had authority to fix compen¬ 
sation of officers.—^Wallace v. Inter¬ 
national Trade Exhibition, 127 So 
362, 170 La. 56. 


Bonus 

Bonuses received by corporate offi¬ 
cers without authority from board of 
directors must he returned.—Barrett 
v. Smith. 242 N.W. 392, 185 Minn. 696. 
56. N.J.—Atlantic Suburban Gas, 
etc., Co. V. Johnson. 88 A. 163, 81 
N.J.Eq. 351, 514. 

14a C.J. p 140 note 93. 

61. U.S.—Uansome Concrete Machin¬ 
ery Co. V. Moody, C.C.A.N.Y.. 282 P. 
29. 

La.—Renauld v. Marine Specialty & 
Mill Supply Co., 135 So. 374, 172 
La. 835. 

Contract for eommisBions to broker 
for finding purchaser for all of cor¬ 
poration's property is not a contract 
of sale of the entire property which, 
by statute, must be authorized by 
directors and ratified liy stockholders. 
—Bob Bell Realty Co. v. JiUies Val¬ 
ley Land Co., 130 So. 320, 221 Ala. 
689. 

82. N.Y.—FItchett v. Murphy, 61 N. 
Y.S 182, 46 App.Liv. 181, reversing 
66 N.Y.S. 322. 26 Misc. 544. 

Pa.—In re Goetz, 85 A. 65. 236 Pa. 
630. 

Determination by court of reasona¬ 
bleness of amount fixed by direc¬ 
tors see infra § 806. 

63. U.S.—Upright v. Brown, C.C.A. 
N.Y., 98 F.2d 802. 

Ill.—Bloom V. Nathan Vehon Co., 173 
N.E. 270, 341 111. 200, 72 A.L.H. 232. 
Mich.—Stevenson v. Sicklesteel Lum¬ 
ber Co., 188 N.W. 449, 219 Mich. 18. 
14a C.J. p 140 note 94. 

Bednotion of salary 
President is without authority to 
reduce officers’ salaries fixed by dl- 
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rectors—^Lord v. Kndi<*olt-Johnson 
Corporation, 246 NYS 377, 231 App. 
Div. 1. 

Power of particular officers to rep¬ 
resent corporation in making con¬ 
tracts of employment see infra !i§ 
1046-1048 

54. U.S.—Upright v. Brown. C.C.A.N 
y., 98 F2d 802. 

55. U.S.—Church v. Hamit, C.C.A. 
Ohio, 35 F.2(l 499, certiorari denied 
50 set. 247, 2X1 U.S 732, 74 L.Kd 
1148. 

56. Va.—Triplett v. Faiiver, 48 S.E 
875. 103 Vu 123. 

W.Va.—Shickel v Berryville Land, 
etc., Co., 37 SE 813, 99 Va. 88 
14a C.J. p 140 note 96. 

67. Colo.—Sterling Loan & Invest¬ 
ment Co V. Litel, 223 P. 763, 76 
Colo. 34. 

58. Me.—Bates St. Shirt Co. v. Waite, 
156 A. 293, 130 Me. 352. 

59. N.Y.—Wellington Bull & Co. v. 
Morris. 230 N.Y.S. 122. 132 Misc. 
509, affirmed 236 N.Y.S. 906, 226 
App.Div. 868. 

W.Va.—Collins v. Hite, 163 S.E. 240. 
109 W.Va. 79. 

60. Ala.—Mobile Branch Bank v. 
Scott, 7 Ala. 107—Mobile Branch 
Hank v. Collins. 7 Ala. 95. 

61. U.S.—Hayes v. Canada, etc., SS. 
Co., Mass., 182 F. 289, 104 C.C.A. 
271. 

68. Cal.—Smith v. Woodvlllc Cons. 
Min. Co.. 5 P. 688, 66 Cal. 398. 

Mass.—Sawyer v. I’awners’ Bank, 6 
Allen 207. 
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coiitract.®3 It is not, however, sufficient as a con¬ 
tract where it has not been legally passed,®^ or 
where it merely confers authority to enter into a 
contract,®® or where it was passed without the of¬ 
ficer’s knowledge.®® Where one resolution in sepa¬ 
rate clauses fixes the salary of different officers the 
invalidity of one clause does not affect the validity 
of another.®*^ Some authorities hold that the direc¬ 
tors may make a valid and enforceable contract for 
compensation without any formal resolution®® or 
vote;®® but an agreement made privately by the di¬ 
rectors while the board was not in session has been 
held not to bind the corporation.*^® Directors can¬ 
not imjMJSC an obligation on the corporation to con¬ 
tinue for a long period beyond their term of office 
and hamper the action of future boards; hence a 
contract to jiay an officer a life salary, regardless of 


services rendered, to compensate him for loss of his 
former position, is unreasonable and illegal'll For 
a director or other fiduciary officer to be entitled to 
compensation for performing the ordinary duties of 
his office, provision therefor must have been made 
by by-law, resolution,*^2 or charter or the articles of 
association.*^® 

While stockholders ordinarily are not personally 
liable,*^^ they may bind themselves personally by 
agreeing to pay compensation to an officer or di¬ 
rector*^® and they may bind the corporation where 
they act by means of a by-law*^® or a unanimous 
vote,*^*^ or where the stockholders and directors are 
identical.*^® A contract by a single stockholder may 
be void as against public policy,*^® but before it will 
be so held it must at least be shown that there are 


63. J*a —Sotter v. Coatcsvillc Koiler 
AVorkH. 101 A. 744, 2fi7 Pa. 411. 

14a C.J. p 141 note 1. 

64. Colo —Stuelo v. Gold Fissure 
Gold Min. Co., 95 P. 349, 42 Colo. 
529. 12G Am.S.R. 177. 

65. N A’.—Younjf v. U. S. Mortgage. 

(^o., lOS X.P: 418, 214 N.A'. 279. 
rt‘V»^r.sing 141 N.Y S. 364. 156 App. 
J>i\. 515. 

66 . I'a—Darrac'h v. TTanover Junc¬ 
tion, etc., Co. 9 Lanc.Bar. 141. 

67. Mo. — Fun.sten v. Funston 
Commn. Co, 67 Mo.App. 659. 

68 . U.S.—Tn re Gouverneur Pub. Co . 
nC.NA".. 168 F. 113—MoCourt v. 
Singers-Hlggtr, CAilo., 14.5 F, 103, 
76 CCA. 73. 7 Ann.Cas. 287. 

N.Y.—Outter.son v. Fonda Lake Pa¬ 
per (’o., 20 N.Y.S. 980. 

14a C.J. p 141 note 8. 

Informal agreement of owners 

If two person.s, who owned and 
controlled a corporation to all sub¬ 
stantial cfCiot, agreed on the salary 
to be paid to each, where the corpo¬ 
rate form wa.s adopted only as a 
convenient agency for the handling 
of the business, such an agreement 
was valid and binding.—Hyman v. 
Karl Stern Co.. 191 P. 47, 47 Cal. 
App. 605. 

69. Mass.'—Aronson v. Sol & S. Mar¬ 
cus Co.. 198 N.K 654. 292 Mass 
389—Cook V. Cook. 170 N.K. 455, 
27(i Ma.ss. 534—Kimball v. New 
Hngland Roller ilrnte Co.. 46 N.K. 
432. 168 Mass. 32. 

14a C.J. p 142 note 9. 

TO. Kan. — ^AVhitewater Telephone Co. 

v. Cory, 232 I\ 609. 117 Kan. 463. 
La.—Henauld v. Marine Specialty & 
Mill Supply Co., 135 So. 374, 172 
l..a. 835. 

N.Y.—Fox V. Arctic Placer Min. & 
Mill. Co.. 173 N.Y.S. 708. 185 App. 
Div. 761, reversed on other grounds 
128 N.E. 154, 229 N.Y. 164. 


Tex.—A. J. Anderson Co. v. Kinsolv- 
ing, Civ.App., 262 S AV. 150. 

14a C.J. p 140 note 86 la]. 

71. N.Y.—Clifford v. Firemen’s Mut. 
Benev. Ass’n of City of New York, 
249 N.Y.S. 713, 232 App Dlv. 260. 
affirmed 182 N.K. 175. 259 N.Y. 547. 
78. Okl.—Gaines v Gaines Bros. Co , 
66 P.2d 863, 176 Okl. 083. 

14a C.J. p 141 note 6 

73. Okl.—Gaines v. Gaines Bros. Co., 
supra—Field.s v. A’^ietor Building 
& Loan Co . 176 P. 529, 73 Okl. 207. 

14a C.J. p 141 note 7. 

74. U.S.—Jones v Poster, C C.A A’^a., 
70 F.2d 200, certiorari denied 55 S 
Cl. 70, 293 U.S 658. 79 L Kd. 659. 

Liability of stockholders for corpo¬ 
rate debts and acts generally see 
supra il 580 et seq. 

75. AA’^ash.—Belcher v. Carsten.?, 151 
P. 802, 87 A\"ash. 264 

76. ITS.—Rogers v. Hill, C.C A.N.Y.. 
60 F.2d 109, followed in C.C.A N Y.. 
62 F.2d 1079. certiorari granted 53 
S.Ct. 593, 289 U.S. 716, 77 L.Kd 
1469, reversed 53 S Ct. 731. 289 U.S. 
682, 77 L.Ed. 1385. 88 A.L.R. 744. 

Ind.—Green v. Felton, 84 N.E. 166, 
42 Ind.App. 675. 

Validity of by-law 

By-law adopted by stoekholders, di¬ 
recting payment of percentage of net 
proHts to certain officers in addition 
to fixed salary was valid when adopt¬ 
ed, and did not violate charier pro¬ 
vision allegedly requiring directors 
to apply all "profit.s” to acquisition of 
property and payment of dividends. 
—Rogers V. Hill, NY., 53 S.Cl. 731, 
289 U.S. 682, 77 L Ed. 1385, 88 A.L. 
R 744, reversing, C C.A.. 62 F.2d 1079, 
following, C.C.A.,N Y., 60 F.2d 100. 
and certiorari granted 53 S.Ct. 593, 
289 IT.S. 716, 77 L.Ed. 1469. 

77. N.C.—Caho v. Norfolk, etc., R. 
Co., 60 S.E. 640, 147 N.C. 20. 

Tenn.—Graves v. A. Graves & Co., 
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7 Tenn.App. 369, 372, citing Corpui 
Jnris. 

&atillcatioA of overpayment 

Overpayment of salaries by corpo¬ 
rate director to be legalized must be 
ratified by all stockholders, rather 
than majority.—Collins v. Hite, 153 
S.E 240. 109 AVVa 79. 

Knowledge and assent 

(1) AA’hcre director, employed on 
salary as general manager, with full 
knowledge and assent of stockhold¬ 
ers, fully performed contract until 
resignation, vote of directors to pay 
him specific amount as salary until 
resignation was direct recognition of 
corporation’s liability. Arrangement 
with general manager for division of 
net proflt.s, originally made for one 
year, by written agreement of stock- 
holder.M, and informally continued 
from year to year, with knowledge 
and assent of company, was binding 
thereon —Fisk v. New England Tire 
& Supply Co.. 138 N.E 901, 244 Mass. 
364. 

(2) Corporation which originally 
entered into contract appointing two 
managers and allowing them drawing 
accounts of three hundred dollars per 
month each and thereafter approved 
of one manager taking over entire 
management and allowed him to draw 
entire drawing account and thereaft¬ 
er to assign his interest to a corpo¬ 
ration was precluded from repudiat¬ 
ing new arrangement through its 
directors or stockholders, since modi¬ 
fication of contract occurred.—Orlan¬ 
do Orange Groves Co. v. Hale, 161 
So. 284, 119 Fla. 159. 

78. N.Y.—Murray v. Smith, 152 N. 
Y.S. 102. 166 App.Div 528 

Tenn.—Graves v. A. Graves & Co., 
7 Tenn.App. 369, 372, citing Corpus 
Juris. 

79. U.S.—^AVest v. Camden, Md., 10 
S.Ct. 838, 135 U.S. 507, 34 L.Ed. 
254. 
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other stockholders.*^ A want of power in a de fac¬ 
to board of directors to pass a resolution fixing^ the 
salaries of officers is an irregularity that can be rat¬ 
ified by the stockholders but something more 
than silence is necessary to constitute a ratifica- 
tion.*2 A stockholders* resolution fixing extra com¬ 
pensation of managing directors is not, as a matter 
of law, invalid because not limited in time,** because 
such com])ensation is contingent on dividends,*^ or 
because not defining the duties for which the com¬ 
pensation is allowed, such duties being varied and 
comprehensive and well known to the stockhold¬ 
ers. *5 

It is against public policy for a board of directors 
of a corporation which holds property in trust for 


sale to contract to pay one of its members a com¬ 
mission for finding a purchaser.*® 

Construction and operation. General rules apply 
in the construction of agreements as to compensa- 
tion*7 or resolutions and by-laws providing there¬ 
for.** Particular agreements as to compensation 
have been construed to be contingent,*® to entitle 
the officer to certain commissions on sales made by 
him,®® to impose liability for a reasonable compen¬ 
sation within certain limits,®^ to limit the amount 
payable for services performed in one capacity but 
not in another,®* or to be too ambiguous to permit 
a deduction for losses.®* Contracts made with of¬ 
ficers and directors must be closely scrutinized,®^ 
but the court, although vigorously condemning any 


80. U.S—Wriffht V. Warren Bros. 
Co., W.Va., 204 F. 231. 122 C.C.A. 
503. 

81. NY.—T.ewls v. Matthews, 146 
N.YS. 424, 161 App.Div. 107. 

82. Ariz.—Martin v. Santa Cruz Wa¬ 
ter Storage Co., 36 P. 36, 4 Arlz. 
171. 

83. N.J.—Booth V. Beattie, 118 A. 
257, 95 N..T.Eq. 776, affirmed 123 
A. 925, 95 NJ.Eq. 776. 

84. N.J.—Booth v. Beattie, supra. 

85. N.J.—Booth V. Beattie, supra. 

86. N..T.—Purchase v. Atlantic Safe 
Deposit, etc., Co., 87 A. 444, 81 N. 
J.Eq. 344, affirmed 91 A. 1070, 83 
N.J.Rq. 353. 

14a C.J. p 142 note 18. 

87. Particular contracts construed 

(1) As not entitling officer to com¬ 
pensation for services rendered.— Zar- 
riello V. U-Nei*d Ice Co., 191 N.Y.S. 
207. 

(2) As not entitling pales manager 
to commission for orders procured 
by him, which the corporation did 
not All, in the absence of fraud or 
bad faith by the corporation.—Primes 
Chemical Co. v. Fulton Steel Corpora¬ 
tion, D.C.N.Y., 266 F. 937. 

(3) As requiring broker to obtain 

approval of majority .stockholder.— 
Diamond Cattle Co. v. Stevick, 191 N. 
Y.S. 236, 199 App.Div. 15. z 

(4) To intend that stock issued to 
employee was given him to Induce 
him to accept the position, and not 
as compensation for services to be 
performed during the entire contract 
period.—Michigan Crown Fender Co. 
V. Welch. 3 78 N.W. 684, 211 Mich. 148, 
13 A.L.U. 896. 

“Divided profits’* 

Employment contract provision for 
bonus to manager of fifty per cent of 
“divided profits” was held not appli¬ 
cable to balance sheet surplus.— 
Witt V. James McNeil & Bro. Co., 146 
A. 27, 296 Pa. 386. 


88. Particular by-laws or resolutions 

(1) As not excepting salaried offi¬ 
cers from provision respecting fees 
for attending meetings of executive 
committee—Carter v. Bouisvllle Ry. 
Co., 36 S.W.2d 836, 238 Ky. 42. 

(2) As not entitling officers to sal¬ 
aries in a year in which the corpora¬ 
tion had no net earnings. 

Ky.—llarlun-Kellioka Coal Co v. Kel¬ 
ly. 262 SW. 259, 203 Ky. 260 . 

La.—Anderson v. Hope Veneer Co., 

7 La.App. 68. 

<3) As making vote of directors 
condition precedent to allowance of 
compensation to officer or director for 
extraordinary or other services.—En- 
ders V. Northwestern Trust Co., 268 
P. 49, 125 Or. 673. 

(4) As providing for salaries for 
specified year only.—Huebner v. Ad¬ 
vance Refrigerator Co , 227 N.W. 868, 
200 Wjs. 233, 66 A.L R. 1325. 

(5) As intended to ln.surp to each 
of the family factions between which 
ownership and control of corporation 
were divided equal share in corpo¬ 
rate distributions and to secure to 
each faction minimum annual income 
from business not subject to varia¬ 
tions attending receipt of dividends 
—Lydia E. T’lnkham Medicine Co. v. 
Gove, Mass , 20 N.E.2d 482. 

(6) As requiring bonus in favor of 
the president of fifty per cent of his 
total “salary,” to be calculated on 
not only definite amount of money ex¬ 
pressly mentioned in the resolution 
fixing the amount of hm compensa¬ 
tion, but ahso on commissions provid¬ 
ed for in such resolution and received 
by him.—Flannery Bolt Co. v. Flan¬ 
nery, C C A.I*a., 86 F.2d 43, modi¬ 
fying, D.C, 16 F.Supp. 803. 

(7) As too indefinite to authorize 
recovery of stated amount as on con¬ 
tract—Kinsella v. Marquette Finance 
Corporation, Mo.App., 16 S.W.2d 619. 

(8) As not authorizing officer to 
take commission on sales of treasury 
slock —O’Leary v. Scemann, 232 P- 
667, 76 Colo. 335. 
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(9) As not governing compensation 
payable after merger with another 
corporation of which officer had also 
been president and man.'iger—Tiet- 
sort V. Irwin, C.C.A.Mich, 9 F.2d 65. 

(10) To become part of contract of 
employment of persfins accepting of¬ 
fice after by-law’s adoption.—Rogers 
V. Hill, CC.AN.Y, 60 F 2d 109, fol¬ 
lowed in C.C A N Y., 62 F 2(1 1079, (er- 
tiorari grnnt('d 5,3 S Ct 593, 289 IT. 
S. 73 0. 77 L.Kd. 1469, reversed 53 S. 
Ct. 731, 289 US. 582, 77 L Ed. 1385. 
88 A.L.R. 744. 

Coustruad against iuterested director 

Resolution of corporat(‘ directors 
providing for bonus to president was 
requir<‘d to be construed strictly 
against president because of his par¬ 
ticipation In passag»‘ of resolution 
and because resolution Inuti'd to pn‘S- 
ident's personal benefit and to detri¬ 
ment of stockholders—FJannerv Holt 
Co. V. Flannery, D C Pa.. 16 F Supp. 
803, modified, C C.A., 86 F.2d 43 

89. Utah.—Dunyon v. Scranlc^n Min¬ 
ing & wSmelting Co., JGS P. 755, 50 
Utah 609 

14a C.J. p 142 not.* 19. 

90. Ala. — Grand Bav Lund Co. v. 
Simpson, 87 So 186, 205 Ala 347. 

91. Vt.—Hall V. Vermont, etc., R. 
Co., 28 Vt. 401. 

92. N.J.—Wlltbank v. Automatic 
Amusement Mach. Co., 54 A. 588, 
69 N.J.Law 236. 

Vt.—Henry v. Rutland, etc., R. Co., 
27 Vt. 435. 

93. Pa.—Lummis v. Devine, 9 Pa.Su¬ 
per. 349. 

94. Conn. — Massolh v. Central Bus 
Corporation, 134 A. 236, 104 Conn. 
683. 

Bonus and oommlsslon contracts 

made with officers and directors must 
be scrutinized with zealous eye for 
protection of beneficiaries for whom 
such persons are fiduciaries —Rinn v. 
Asbestos Mfg. Co.» C.C.A.lnd., 101 F. 
2d 344. 
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departure from a high standard of conduct, cannot 
read fraud into contracts.®® Where the meaning of 
a term in a contract is doubtful, it must be deter¬ 
mined, in some measure at least, by the interpre¬ 
tation placed upon it by the parties themselves dur¬ 
ing the period of time in which corporate business 
has been carried on under the contract.®® The 
death of one managing director does not work a 
lapse or abatement of additional compensation vot¬ 
ed to such directors, where the surviv«)rs shoulder 
his duties and responsibilities.®^ 

As shown infra § 806, if such a contract is fair 
and not oppressive, the remuneration of a manager 
or other officer or agent may be designated as a cer¬ 


tain share of, or commission on, the net profits of 
the company. The term “net profits** implies what 
remains in the conduct of the business after deduct¬ 
ing fropi its total receipts the expenses incurred in 
carrying on the business,®® to which may be charged 
taxes, upkeep, depreciation, and interest on the cor¬ 
poration’s debt but not interest on its capital.®® 
The difference between receipts and expenditures 
should not alone be considered, but there should also 
be a comparison of the value of the assets of the 
corporation at different dates,i and, as a general 
rule, any loss in the capital stock must be replaced 
before estimating earnings.^ A transfer of the as¬ 
sets of the corporation to a newly organized corpo¬ 
ration is a “sale,” within a contract entitling the 


95. ITS—Rlnn V. Asbestos Mfjf Co., 
supra. 

98. Cal —Cun»*o v. Giannini, ISO P. 
OnS, 40 Cal.App. 348. 

“Accrued profits’* 

I*rovision in real estate corpora¬ 
tion’s contract with manager for di¬ 
vision of "accrued profits” was held, 
in view of jirnctical con.‘<truction 
placed thereon by directors, to war¬ 
rant treatment of deferred pavments 
scc-ured by mortgages or land con¬ 
tracts, as assets, in determining 
amount of "aci’riied profits ”—Orlan¬ 
do Orange Groves Co. v. Hale, Ifil 
So 3M, no rin 109. 

Previous settlement 

President and manager of corpora¬ 
tion selling sto<‘k to raise money was 
entitled. In absen<‘C of express agre<- 
inent, to reimbursement onlv in ae- 
eoTdanee with previous .settlement — 
I0lM*rt Hicken Co. V Sctitt-Rcvier Iron 
Mining C(», 224 X.AV. 4114. 177 Minn 
72. 

97. NJ.—Hooth V. Heattie, 118 A. 
2ri7, lb's N .1 bki 776, affirmed 123 A 
020, 05 N .1 Kcj. 776 

98. Fla —Orlando Orange Groves Co 
V Hale. 144 So. 674, 107 Fla. 304 

Wrongful deductions 

Where a defendant corporation, 
employed to sell stock of another 
1 oriHUMtioii, agreed to give plaintiff 
for services in connection therewith 
nfiy per cent of the net profits, such 
profits may be asc*ertained by dediict- 
iiig from gross profits commissions 
for salesimm and other expenses; 
bill It has no right to charge against 
gross profits commissions paid itself 
and the salary of its president, and 
I)lnintifr could recover the difference 
between the total of such wrongful 
deductions and the amount of the 
company’s loss ri'sulting from includ¬ 
ing such itein.s.—Wightman v. Q. G. 
Hviison & Co., 189 N.Y.S. 446, 197 
App.Div. 526. 

“Net earnings” 

(1) The Items which enter into 
calculation of net earnings of cor¬ 


poration and method of making cal¬ 
culation for purpose of determining 
amount due manager under contract 
will vary In different cases, depend¬ 
ing upon surrounding circumstances 
and nature of contract or oth(*r 
source of rights of parlies Where 
manager’s commissions were to be 
calculated, according to contract, up¬ 
on net earnings after deduet mg e'lght 
per cent on invested capital and sur¬ 
plus, Inference could be drawn, in al¬ 
locating Items for repairs and altera¬ 
tions as bi'lween capital charges and 
ordinary expenses, that part ie.s to 
contra<'t intended net earnings to bo 
c.alculated, for contract purposes, m 
accordance with practices C'Slablisln*d 
bv parlies In suit for accounting 
master was not bound to And that 
<M>rp<>ration >^as under duty to pay 
stockholders eight per cent on com¬ 
bined invested capital and surplus 
at end of each year, so as to pre- 
\ent an excfssiM' surplus upon which 
to ba.se eight per cent deduction in 
('.alculaling manager’s cornmisMon.s. 
since such deduction was merely ar¬ 
bitrary, set up by contract for cal- 
culaling commissions, and manager 
had knowingly acquiesced to that 
fact Where master found that cor¬ 
porate books correctly showed noth¬ 
ing due nianag€*r, no error of law 
appeared jii finding that sums ad¬ 
vanced to corporation by an individ¬ 
ual constituted "invested capital,” 
upon which the eight per cent was 
to be deducted. It being understood 
by parties at outset that such in¬ 
dividual would furnish sufficient cap¬ 
ital to carry on the business, and 
such sums were treated by all par¬ 
ties as invested eapital So master 
was not required to rule that pre¬ 
mium upon stock which corporation 
sold above par formed part of "net 
earnings,” within meaning of con¬ 
tract. since preiniunis arc not so 
plainly earnings as to render a find¬ 
ing on evidence to the contrary le¬ 
gally impossible, and, if premiums 
on sto<*k actually sold were not to 
be included in ”net earnings,” pre¬ 


miums which might have been rea¬ 
lized on slock which corporation vot¬ 
ed to i.ssue but did not sell, within 
.accounting period, could not be in¬ 
cluded. Money received by corpora¬ 
tion from sale of its slock would not 
commonly be thought of as “money 
earned,” since "earnings” are won as 
recompense for service or exertion, 
and are not necessaril\ svnonymous 
with "gains” or "profits ”—.Arcy v. 
George Associates. Mass., 12 N.E.2d 
84. 

(2) Contract that, if in any year 
the n<*l earnings 4»f the company from 
all departments should be more than 
sufficient to t*naMe it to pa> seven 
per rent on its preferred slock, thir¬ 
ty-five per cent of the remainder of 
the riel i‘arnings for the jenr, "which 
may have act'uinulated ex< lusively 
from the railway department” of the 
company’s bu.sine»<s, should be paid 
to the president means that the com- 
put:ilif»n w'M.s to In- made on the net 
e.'irnings from the railw'av depart¬ 
ment alone, alier pa>ment of inter¬ 
est—Hettendorf \ Hettendorf. 179 
NAV 444, 945, 190 Iowa S3. 

99. Fla —Cirlando Oran^*- Groves Co. 

V. Hale, 144 So 674, Ui7 Fla. 304. 

“Net earnings” 

Where defendant corporation had 
previously set up on it.s books, on 
acerual basis, an item to rover state 
and federal laxt's, the directors Fiav'- 
irig voted u bonus to an offioer of 
Iw'o per cent of the "net t‘arning.s” 
and, before communicating it to the 
officer hav ing set up the propo.sed 
basis fi»r determining net earnings 
on the books, did not abuse their di.s- 
cretion in dedu<‘liiig federal taxes 
from such earnings, to compute the 
bonus—Fleischer v I’elton Steel Co., 
198 N.W. 444, 183 Wis 151. 

1 . Cal.—Cuneo v. Giannini, ISO P. 

633, 40 CalApp 348 
Muss.—Stein v. Strathmore Worsted 

Milhs, lOS NK. inj!). 2L>1 Mass 86. 

8 . Fla.—Orlando Orange Groves Co. 

V. Hale, 144 So. 674, in? Fla. 304. 
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manager to a certain per cent of the net profits on 
the sale of the company within a certain period.* 

Stockholders of a corporation not employed in its 
business are entitled to a full share of the corporate 
profits distributed as wages to employed stockhold¬ 
ers.^ By merely calling the distribution “wages,” 
a corporation may not so distribute the profits as to 
deprive any stockholder of his rights thereto,* and, 
where the amount allowed to stockholder employees 
is grossly disproportionate to the amount paid to 
hired employees, the amount paid is in reality a dis¬ 
tribution of dividends in which every stockholder is 
entitled to share.® However, notes given to all the 
trustees and stockholders to pay for extraordinary 
services are not in the nature of dividends and 
where monthly payments to the president of a cor¬ 
poration under a trust agreement executed by the 
record owner of all its stock whereby receipt of 
such pa)mients was a waiver of compensation for 
services rendered were discontinued on adjudica¬ 
tion that the stock was community property and the 
directors thereafter voted a salary to sucji officer, it 
was held that the amounts paid pursuant to the di¬ 
rectors’ resolution were salary and not dividends in 


the guise of salary 

Past services. Regardless of whether an express 
contract is necessary or whether recovery may be 
had on an implied promise, the agreement must have 
existed prior to the rendition of the services; the 
voting or payment of compensation to an officer or 
director for services already ])erformed without an 
agreement express or implied for remuneration is 
without consideration and void.® Especially is it 
the law that directors cannot vote themselves com¬ 
pensation for services as directors previously render¬ 
ed, unless the power to do so has been granted by 
the by-laws or other governing instrument.^This 
rule does not require, however, that the amount shall 
be definitely fixed prior to the rendition of the serv¬ 
ices ; where there is an agreement or understanding 
that the officer or director shall receive compensa¬ 
tion, the fixing and payment of a reasonable amount 
after the services have been performed are valid,'^ 
and even if invalid under a particular statute, the 
officer is entitled to a reasonable comjicnsation.'^ 
The rule docs not necessarily require the fixing of 
salaries l>efore election.'* An increase of salaries 
cannot legally be made to operate retroactively;'^ 


3. Cal.—^W. P. Boardman Co. v. 
retch, 199 P. 1047, 186 Cal. 476. 

4. Cal —De Martini v. Scavengrer’a 
Protective Ass'n, 40 P.2d 817, 8 
Cal.App.2d 691. 

Wash.—Nichols v. Olympia Veneer 
Co.. 246 P. 941, 139 Wash. 305, 48 
A Ii.K. B04—Nichols v. Olympia 
Veneer Co., 236 P. 794, 135 Wash. 8. 

Declaration of dividends and persons 
entitled see supra |i 463-471. 

5 . ca.1.—De Martini v. Scavenger’s 
Protective Ass’n, 40 P.2d 317, 3 
Cal.App.2d 691. 

-W^ash.—Nichols v. Olympia Veneer 
Co, 246 P. 941, 139 Wash. 305, 48 
A.L.R. 504. 

6. Wash.—Nichols v. Olympia Ve¬ 
neer Co., supra—^Nichols v. Olym¬ 
pia Veneer Co., 236 P. 794, 135 
Wash. 8. 

7. Wash —Steeple v. Max Kuner Co., 
208 r. 44, 121 Wash. 47. 

8 . Cal.—First Federal Trust Co. v. 
Howard Inv. Co., 208 P. 101, 189 
Cal. 215. 

9. N.y.—Schall v. Althaus, 203 N.Y. 
S. 36. 39. 208 App.Div. 103, citing 
Corpi}S JnriSy and reversing 198 N. 
Y.S. 694, 120 Misc. 204. 

W.Va.—Pelsenheld v. Bloch Bros. To¬ 
bacco Co., 192 S.B. 545. 

14a C.J. p 142 note 28. 

la N.Y.—Godley v. Crandall, etc., 
Co., 105 N.K. 818. 212 N.Y. 121, L. 
n.A1915D 632. modifying 139 N.Y. 
S. 236, 153 App.Div. 697. 

14a C.J. p 142 note 29. 


Vartlovlar sarviess 

(1) It has been held that directors 
cannot issue to themselves capital 
stock as compensation for services 
rendered In organizing the corpora¬ 
tion and selling stock, unless au¬ 
thorized by the charter, by-laws, or 
the stockholders.—Iiofland v. Cahall, 
118 A. 1, 13 Del.Ch. 384—Cahall v. 
liOfland, 114 A. 224, 12 Del.Ch. 299 

(2) A like rule applies where the 
services consisted of securing a lease 
of land for the corporation's factory, 
supervising the. construction, etc.— 
Cahall V. Dofland, supra. 

(3) Although it is not the duty of 
directors to indorse notes of the 
corporation, it does not follow that 
they can enforce payment for such 
service, in absence of some agree¬ 
ment or understanding with the com¬ 
pany, it appearing that they suffer¬ 
ed no loss on their indorsement, and 
that their services were not extraor¬ 
dinary.—Cahall v. Lofland, supra. 
11. TI.S.—Church v. Hamit, C.C.A. 

Ohio, 36 F.2d 499, certiorari denied 

60 S.Ct. 247, 281 U.S. 782, 74 L.Kd. 

1148. 

Okl.—Spalding v. Enid Cemetery 

Ass’n. 184 P. 679, 76 Okl. 180. 
14a C.J. p 143 note 30. 

AppllcatiozL of rMolutlOBJi 

Resolution of directors, adopted 
Jan. 13, 1923, flxing salaries for offi¬ 
cers during 1923, applied to entire 
year, including elapsed thirteen days; 
and where directors reflected officers 
at beginning of year and did not act 
on salaries until April, officers* year¬ 
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ly salaries were at rate fixed in April. 
—Miller & Pardee v. Pardee, 242 Ill. 
App. 233. 

Bonus based on profits 

(1) Honuse.s paid ofncer.s as heads 
of departments of corporation based 
on percentage of net profits of busi¬ 
ness, in addition to stated salary, 
were held not obj(*etionable as gratui¬ 
ties.—Joy V. Ditto, Ine , 190 N.K. 671, 
356 Ill. 348, affirming 271 Ill.App. 395. 

(2) So payment of l>onus to offi¬ 
cers and employees, when appropri¬ 
ately authorized and warranted by 
circumstances, is not in itself fraud 
on dissenting stockholders—T’utnam 

V. Juvenile Shoe Corporation, 269 S. 

W. 593, 307 Mo. 74. 40 A.L. U. 1412. 
Znersase 

Where corporate minutes Indicated 
that .salaries fixed by resolution of 
board of directors were merely nom¬ 
inal and that an lncrea.se in event of 
improvement of business was con¬ 
templated. officers were entitled to 
reasonable salaries where their serv¬ 
ices rendered business profitable — 
Bennett v. Madison Sales Co., 96 S.W. 
2d 604. 264 Ky. 728. 

18. N.Y.—Dwight v. Williams, 65 
N.Y.S. 201, 26 Misc. 667. 

13. Md.—Francis v. Brlgham-Hop- 
klns Co.. 70 A. 95. 108 Md. 233. 

N.J.—Robson v. C. E Fenneman Co., 
86 A. 366, 83 N.J.Law 453. 

14. Ill.—Klein v. Independent Brew¬ 
ing Assoc., 83 N.K. 434, 231 111. 594. 

Tenn.—^Wood v. Myers Paper Co., 3 
Tenn.App. 128. 
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but the mere fact that an agreement for an in¬ 
creased salary makes the increase retroactive does 
not invalidate the entire agreement.^® A corporate 
resolution to issue paid-up stock to an attorney as 
compensation for past legal services, assented to by 
the attorney, has been held to constitute a valid con¬ 
tract notwithstanding an alleged prior agreement 
that in a certain contingency, which had taken place, 
he was to receive nothing.^® 

§ 805. Directors or Officers Fixing or Vot¬ 
ing Own Compensation 

Offleert and directors have no authority to fix their 
own compensation and, subject to the rule that voidable 


contracts may be ratifledr any resolution depending upon 
the vote or improper influence of the party whose com¬ 
pensation is thereby fixed is voidable or void. 

An officer is without authority to fix or increase 
his own salary. 17 Directors are precluded from fix¬ 
ing, increasing, or voting compensation to them¬ 
selves for either past or future services by them as 
directors or officers, unless they are expressly au¬ 
thorized to do so by the charter or by the stockhold¬ 
ers,!* and it has been said to be of no importance 
that the by-laws of the corporation authorized them 
to elect the officers of the corporation and fix their 
salaries.!® The director who claims compensation 
for his services, being disqualified from voting on 
the question,2® if he is necessary to make up a quor- 


15. U.S.—Hansomc Concrete Machin¬ 
ery Co. V. Moody. C.C.A N.Y., 282 
F. 29. 

16. Ohio.—Diseetfe v. W. J. Cutler 
Co.. 163 N.E. 63, 29 Ohio App. 88. 

17. Ark.—Cook v. Malvern Brick & 

Tile Co.. 109 S.W.2d 466. 194 

Ark. 769. quoting: Corpus Juris—! 
Oil Fields (’’orporalion v. Hess, 63 ! 
S.W.2d 444. 446, 186 Ark. 241, quot- 
iriK Corpus Juris. 

Cal —Anderson v. Calaveras Cent. 
Mining Corporation, 67 P 2d 660, 
564, 13 Cal.App2d 338. citing Cor¬ 
pus Juris. 

Mioh.—Stevenson v Sicklesteel Tjiim- 
ber Co., 188 N W. 449. 219 Mich 

18. 

Ohio.—Briggs v. Gilbert Grocery Co., 
166 N.K. 494. 496. 116 Ohio St. 343. 
quoting Corpus Juris. 

14n C.J. P 143 note 35, 

Znersass ajalust protest 

An officer of a corporation cannot 
authorize an lncrea.se in pay for him¬ 
self Hgnm.st the protest of a minor¬ 
ity of the directors and stoekholders 
—Lowman v. Harvey U. Pierce Co., 
120 A. 404, 276 Pa 382. 

Dealings with corporation generally 
see supra S§ 781-783. 

18. U.S.—Church v. Ilarnlt, C.C.A. 
Ohio, 36 F-l’d 499. certiorari denied 
60 S.Ct. 247, 281 U.S. 732, 74 L.Ed. 
1148. 

Ala—Oettinger v. Heaney, 127 So. 
196, 220 Ala. 613—Holcomb v. For¬ 
syth, 113 So. 516, 216 Ala. 486. 
Arte.—Cook v. Malvern Brick & Tile 
Co., 109 S.W 2d 461, 455, 194 Ark 
769, quoting Corpus Juris —Oil 
Fields Corporation v. Hess. 63 S.W. 
2d 444, 446. 186 Ark. 241, quoting 
Corpus Juris. 

Cal—Anderson v. Calaveras Central 
Mining Corporation, 67 P.2d 560, 
564. 13 Cal.App.2d 338, citing Cor¬ 
pus Juris. 

Fla.—Redstone v. Redstone Lumber 
& Supply Co.. 133 So. 882, 884, 101 
Fla. 226. critlng Corpus Juris. 

Ind.—Green v. Felton, 84 N.El 166. 
42 Ind.App. 676. 


Iowa.—Schulte v. Ideal Food Prod¬ 
ucts Co.. 226 N.W. 174, 208 Iowa 
767. 

Me.—Bates St. Shirt Co. v. Waite, 166 
A. 293, 130 Me. 362. 

Mich.—McKey v. Swenson, 205 N.W. 
583. 232 Mich. 605 

N.Y —Jones v Van Heusen Charles 
Co., 246 N.Y.S. 204. 230 App.DIv 
694—Chamberlain v, Chamberlain, 
Care & Boyce, 209 N.Y.S. 258, 124 
Misc 480, affirmed 214 N Y.S. 815. 
216 App Div 787—Townsend v 

Wmburn. 177 NYS. 757. 107 Mise. 
443. 

Ohio—Briggs v. Girbert <5rocery Co., 
156 NK 494, 496. 116 Ohio St. 343. 
quoting Corpus Juris. 

Pa—McGinniss v. Schneebell, 28 Pa 
Dlst 368, 16 North.Co. 312. 

14a C.J. p 143 note 36. 

Valus of services 

Directors cannot fix value of their 
own services to corporation.—Bennett 
V Khplo Loose T^eaf . 207 N W 
328, 230. 201 Iowa 236, citing Corpus 
Juris. 

Whers directors are sole stockholders 

(1) Contract between corporation 
and directors for salary of latter is 
valid, although their votes ore nec¬ 
essary to authorize its execution, 
where all stockholders are directors 
Conn—Massoth v. Central Bus Cor¬ 
poration, 134 A. 236, 104 Conn. 683 

Ill.—Buell V l.anski, 232 III App. 500 
N.Y.—Shaw v. Ansaldi Co, Inc., 166 
N.YS. 872, 178 App.Div. 589—Plot- 
sky v. IMotsky Egg Co., 273 N Y.S. 
214, 152 Misc. 297, 

Tenn.—Wood v. Myers Paper Co., 3 
Tenn.App. 128. 

(2) In such case the obligation of 
the corporation is not subject to at¬ 
tack by shareholders W'ho subsequent¬ 
ly acquired their stuck.—Mathews v. 
Fort Valley Cotton Mills, 176 S E. 
506, 179 Ga. 680. 

(3) Nor does any cause of action 
exist in favor of a trustee in bank¬ 
ruptcy of the corporation for recov¬ 
ery of the assets distributed pursu- 

I ant to the proceedings where the 
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company was then fully solvent, al¬ 
though heavily insolvent two and one 
half years later when' adjudicated a 
bankrupt, no rights of creditors or 
other persons being then involved or 
impaired thereby, the distribution not 
being void as against public policy, 
and the corporation’s solvency not 
being impaired by the distribution; 
and the fact that the corporation 
paid no federal income tax does not 
render such distribution void so as 
to give Its trustee in bankruptcy a 
cause of action.—Buell v. Lanski, 232 
111 App. 600 

(4) Furthermore, where all stock¬ 
holders were present at meeting at 
which directors voted themselves sal¬ 
aries, no officer voted for approval of 
his own salary, and there were no 
creditors, transferees of one such 
st»»ckholder were estopped to deny le¬ 
gality of resolutions fixing salaries, 
in absence of fraud or collusion — 
Langlois v B. F. Merchant Inv Co., 
73 r2d 1385, 101 Colo. 438. 

(5) Directors who were the only 
bona fide common stockholders could 
vote ibem.Helves salaries as officers, 
preferred stockholders having been 
paid full dividend —Bates St Shirt 
Co V. Waite, 156 A. 293. 130 Me. 352. 

19. Ala.—Holcomb v. Forsyth, 113 
So 516. 216 Ala. 486. 

Za Ohio, however, the action of the 
directors in fixing their own salaries 
as officers was upheld, in the abs»'ni‘e 
of a showing of fraud or unfair deal¬ 
ing where the by-laws conferred au¬ 
thority on the directors to fix the 
salaries of the officers.—Kirn v 
Kraus Plumbing &, Heating Co.. 12 
Ohio App. 55. 

20. U.S.—Moore v. Herrink, C.C.A. 
Va., 77 P.2d 96. 

Del.—Finch v. Warrior Cement Cor¬ 
poration, 141 A. 54, 16 Del.Ch. 44— 
Lofland v. Cahall, 118 A. 1, 13 Del. 
Ch. 384. 

Wash.—Standard Furniture Co. v. 
Hotel Butler Co. 296 P. 153. 161 
Wash. 109—^Wonderful Group Min- 
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fraVidulent the acts of directors in votings salaries to 
themselves, and that it is immaterial whether the 
directors in fact acted with fraudulent intent or in 
the utmost good faith but other courts refuse to 
set aside the transaction in the absence of proof of 
fraud or bad faith,^^ and mere honesty of purpose 
is not decisive where there was a breach of fiduci¬ 
ary duty for personal profit^* The fact that di¬ 
rectors who voted for a by-law benefited from it 
after the lapse of several years does not render it 
invalid.®® 

A resolution of stockholders, fixing extra com¬ 
pensation of officers, unlike a similar resolution of 
the board of directors, is not voidable at the option 
of a dissatisfied stockholder simply because passed 
by the votes of stockholder officers benefited there¬ 
by, although at the instance of such stockholder it 
is rcviewable in equity as to fairness and reason- 
ableness.®! 

Ratification, Where the act of directors in fixing 
their own salaries as officers is ratified by ail the 
stockholders, it is binding on the corporation and 
the stockholders.®^ However, a vote of illegal sal¬ 
aries may not be ratified ;®3 and the effect of rati¬ 
fication by the stockholders®^ or by the board of 
directors®® of an increase in salaries need not be 
considered where the increase was so grossly ex¬ 


cessive as to constitute a constructive fraud against 
the minority stockholders. There can be no ratifi¬ 
cation by the stockholders where the acts of the di¬ 
rectors are not within the knowledge of the stock¬ 
holders and have not been brought specifically to 
their attention;®® and a majority of the stockhold¬ 
ers cannot ratify the action of a majority of the 
board voting themselves sums out of the profits of 
the corporation, and at the same time denying to a 
minority stockholder his proportionate share.®^ 
That stockholders, while directors, voted a salary to 
an officer does not estop them from objecting to an 
increase by a new board of directors of which the 
officer is a member.®® Estoppel arising against 
stockholders who authorized or ratified director's 
contracts for their own salaries will cease when the 
consent is withdrawn, and the institution of a stock¬ 
holders' action against the corporation is sufficient 
notice of the withdrawal of such consent.®® While 
a resolution of the board which fixed the salary of 
the president, but was illegal because it required the 
president's vote to adopt it, can be ratified by a sub¬ 
sequent board,®® a subsequent vote by the whole 
board of directors, including those who had previ¬ 
ously voted a salary to one of themselves as secre¬ 
tary, to increase such salary, is not a ratification of 
the previous invalid vote.®^ 


47. Mont.—McConnell v. Combina¬ 
tion Min., etc., Co., 7$ P. 194, 30 
Mont. 239, 104 Am.S.H. 703, 79 P. 
248, 31 Mont. 563. 

48. Ohio.—Kirn v. Kraus Plumbing 
& Heating Co., 12 Ohio App. 66.. 

14a C.J. p 144 note 62. 

49. Mass.—Sagalyn v. Meekins. 
Packard & Wheat, Inc., 196 N.E. 
769. 

BOl Ky.—Carter v. Louisville Ry. 

Co., 36 S.W.2d 836, 238 Ky. 42. 

51. K.J.—Booth V. Beattie. 118 A. 
257, 95 ISr.J.Rq. 776, affirmed 123 A. 
925, 95 N.J.Eq. 776. 

58. Conn.—Massoth v. Central Bus 
Corporation, 134 A. 236, 104 Conn. 
683. 

N.Y.-^Kranich v. Bach, 204 N.Y.S. 

320, 209 App Dlv. 62—Chamberlain 
• V. Chamberlain, Care & Boyce. 209 
N.Y.S. 268, 124 Miec. 480, affirmed 
214 N.Y.S. 815. 216 App.Div. 787. 

Pa.—Lowman v. Harvey R. Pierce 
Co., 120 A. 404. 276 Pa. 382. 

Wls.—^igge V. Bergenthal, 109 N.W. 

581. 110 N.W. 798, 130 Wis. 594. 
IHgtzlbutloa of profits 

Corporation may distribute its 
profits in salaries, provided all stock¬ 
holders assent.—Bates St. Shirt Co. 
V. Waite, 166 A. 298, 180 Me. 352. 
Acts oonstitatlBg ratifioatloa 

(1) Agreement between two stock¬ 


holders that one of them and a third 
stockholder should be paid certain 
amounts by corporation for property 
sold to corporation, and that the oth¬ 
er should be paid for past services as 
officer, is ratified by the third stock¬ 
holder accepting payment under di¬ 
rectors* vote to carry agreement into 
effect.—Calkins v. Wire Hardware 
Co.. 166 N.E. 889. 267 Mass. 62. 

(2) liong-continued payment of 
salary to manager without protest 
constitutes ratification by stockhold¬ 
ers of trustees* resolution voting sal¬ 
ary, although manager and his wife 
participated in vote.—Standard Fur¬ 
niture Co. V. Hotel Butler Co., 296 P. 
163, 161 Wash. 109. 

(3) Where stockholder, also trus¬ 
tee, was present at meeting of trus¬ 
tees, where salary of officer was in¬ 
creased, voted against resolution, and 
was in a position to know salary was 
being paid or could have had knowl¬ 
edge on inquiry, but did not contest 
transaction as voidable because of 
personal interest of trustee as offi¬ 
cer until years later, stockholder 
ratified and acquiesced in such trans¬ 
action.—Tefft v. Schaefer, 239 P. 837, 
186 Wash. 802. modified 239 P. 1119, 
186 Wash. 302. 

BA Pa.—Lowman v. Harvey R. 

Pierce Co., 120 A. 404, 276 Pa. 882. 
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54 L N.Y.—Atwater v. Elkhorn Val¬ 
ley Coal Land Co., 171 N.Y.S. 552. 
184 App.Div, 253, affirmed 126 N.E. 
912. 227 N.Y. 611. 

5A Minn.—Barrett v. Smith, 242 N. 
W. 892, 185 Minn. 596. 

58 . Wash.—Tefft v. Schaefer. 239 P. 
837, 136 Wash. 302, modified 239 P. 
1119, 136 Wash. 302. 

14a C.J. p 146 note 66. 
ffieoelvii^ beaefits 
Where all the directors of a cor¬ 
poration were officers and they voted 
themselves compensation as direc¬ 
tors, concealing the fact from the 
stockholders, they could not thereaft¬ 
er retain compensation on the theory 
that the corporation had received the 
benefit of their services.—Cahall v. 
Lofiand, 114 A. 224, 12 Del.Ch. 299. 

57 . Wash.—Holdridge v. Lloyd Gar- 
retson Co.. 299 P. 657, 163 Wash. 1. 

58. Fa.—Shannon v. Early Foundry 
Co., 146 A. 708, 296 Pa. 141. 

58 . Conn.—Massoth v. Central Bus 
Corporation. 134 A 286, 104 Conn. 
688 . 

80 . Cal,—Wlckersham v. Crittenden. 
42 P. 893, 110 Cal. 382. 

81 . Aris.—Martin v. Santa Crus Wa¬ 
ter Storage Co., 26 P. 86, 4 Aris. 
171. 
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§ 806. Amount and Duration 

A valid expreta contract la ordinarily controlling aa 
to the amount of the compenaatlon for the period of time 
covered thereby or until the employment, for good eauae, 
ceaaea; but the compenaatlon muat be reaaonable in 
amount, and equity may Inquire Into the queetton and, in 
the abaenee of eatoppel, require a return of amounta 
which are clearly exoeaaive. 

The compensation of a director, officer, agent, or 
servant of a corporation must be reasonable in 
amount,and not in excess of the limit, if any, 
fixed by the by-laws.®® A payment of excessive 


salaries is voidable, however, and not void;^^ and 
while a court of equity may inquire into the reason- 
abl.eness of salaries voted by the directors®® and re¬ 
quire a return of excess compensation paid,®® it will 
not ordinarily interfere with the discretion vested in 
the directors.®*^ It will not substitute its judgment 
^or that of the directors where they acted in good 
faith within their powers and the salaries fixed by 
them are not clearly excessive,®® even though it 
may seem that they acted unwisely;®® certainly it 
will not interfere where the amount fixed is reason- 


62. U.S.— Backus v. Finkelstein. D. < 
C.Mlnn., 23 P.2d 531—BIsbee v. 
Midland Llnaec^d Products Co.. C. 
C.A.Minn.. 19 F.2d 24, 30, quoting 
Oorpne Jnrlc, and certioraFi denied 
48 S.Ct. 121, 275 US. 664, 72 L.Kd. 
428. 

Cal.—Anderson v. Calaveras Central 
Mining Corporation, 67 P.2d 660, 13 
Cal.App.2d 338. 

Mass.—Stralis v. Andreaon, 160 N.E. 

832, 254 Mass. 536, 44 A.L.H. 567. 
14a C.J. p 146 note 69. 

Balatloa to valno of sorvloM 

The compensation must have rea¬ 
sonable relation to the value of the 
services for which It is given. 

U.S.—Rogers v. Hill. N.Y., 53 S.Ct. 
731, 289 r,S, 682. 77 L.Ed. 1386, 88 
A.L.R. 744, reversing, C.C.A., 62 P. 
2d 1079, following. C.C.A.N.Y., 60 
F.2d 109, and certiorari granted 53 
S.Ct. 693, 289 U.S. 716, 77 L.Ed. 
1469. 

N.Y.—Gallin v. National City Bank 
of New York, 278 N.Y.S. 87, 162 
Mlsc. 679. 

Amount not fined 

Director, performing services for 
corporation at request of directors, 
may recover reasonable value in case 
amount was not fixed.—Rowland v, 
Demmlng Exploration Co., Trustees, 
260 P. 1032. 46 Idaho 99. 

Percentage of profitu 

Rule prescribed by by-law direct¬ 
ing payment of percentage of net 
profits to corporation’s officers in 
addition to fixed salary cannot, 
against protest of minority share¬ 
holder. be used to justify payments 
of sums as salaries so large as in 
substance and effect to amount to 
spoliation or waste of corporate 
property.—Rogers v. Hill, N.Y., 63 
S.Ct. 781. 289 U.S. 582, 77 L.Ed. 1385, 
88 A.L.R. 744. reversing, C.C.A., 62 
F.2d 1079, following, C.C.A.N.Y., 60 
F.2d 109, and certiorari granted 63 
S.Ct. 693. 289 U.S, 716, 77 L.Ed. 1469. 

63. Ill.—^Brown v. De Young. 47 N. 
E. 863. 167 111. 649, affirming 66 111. 
App. 212. 

Mo.—HIngston v. Montgomery, 97 S. 
W. 202, 121 Mo.App. 461. 

64ii Md.—Matthews v. Headley 
ChOGoUia Co., lUO A. 646, 180 Md. 
628. 


66. Me.—Bates St. Shirt Co. v. 
Waite. 156 A. 293, 130 Me. 352 

Mass.—Sagalyn v. Meeklns. Packard 
& Wheal. Inc., 195 K.E. 769. 

N.J.—^McMahon v. Burdette, 160 A. 
12, 106 N.J.Eq 79, modified on oth- 
er grounds 156 A. 420, 109 NJ.Eq. 
84. 

14a C.J. p 145 note 71. 

Basis of Jnrlsdictioa 

Equitable jurisdiction to review 
and revise salary drafts by corporate 
officers is grounded on existence of 
fiduciary relation, and where there 
are no dissenting stockholders, and 
corporation's capital stock is not 
thereby affected, there is no basis 
for Intervention.—Whitfield v. Kern, 
192 A. 48. 122 N.J.Eq 332. reversing 
184 A. 333, 120 NJ.Eq. 115. 

68. Ill.—Hall V. Woods, 156 N.E. 
258, 325 Ill. 114. 

Mass.—Calkins v. Wire Hardware 
Co., 165 N.E. 889, 267 Mass. 52 
N.Y.—Schall V. Althaus, 198 N.Y.S. 
694, 120 Mlsc. 204, reversed on sth- 
er grounds 203 N.Y.S. 36, 208 App. 
Div. 103. 

W.Vn.—Felsenheld v. Bloch Bros. 
Tobacco Co., 192 S.E. 545. 

XtomlMd aalarjr 

Where salary paid to a director of 
a corporation as treasurer, general 
manager, and clerk was divided into 
three separate Items, each item must 
stand on its own footing; and where 
salary paid him as clerk was found 
to be more than its fair value, excess 
thereof must be returned, even 
though the entire compensation, re¬ 
garded as a unit, was not excessive. 
—Stratis v. Andreaon, 150 N.E. 832, 
254 Mass. 636, 44 A.L.R. 567. 

67 . Me.—Bates St. Shirt Co. T. 
Waite. 156 A. 293. 130 Me. 352. 

Mich.—Nahikian v. Mattingly. 251 N. 

W. 421, 265 Mich. 128. 

N.Y.—^Wellington Bull A Co. v. Mor¬ 
ris. 230 N.Y.S. 122, 132 Mlsc. 509, 
affirmed 235 N.Y.S. 906. 226 App. 
Div. 868. 

Pa.—Shannon v. Early Foundry Co., 
145 A. 70S. 296 Pa. 141. 

Wash.—Nichols v. Olympia Veneer 
Co.. 236 P. 794, 135 Wash. 8. 

14a C.J. P 145 note 72. 

68. U.S.—Rogers v. Hill, C.C.A.N.Y.. 
60 F.2d 109, followed in. aaA.N. 
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Y., 62 F.2d 1079, certiorari grant¬ 
ed 53 S.Ct. 693, 289 U.S. 716, 77 L. 
Ed. 1469, reversed on other grounds 
53 set. 731, 289 U.S. 582. 77 L.Ed. 
1385, 88 A.L.U. 744—Bisbee v. Mid¬ 
land Linseed I’roducts Co., C.C.A. 
Minn., 19 F.2d 24, 30. quoting Cor¬ 
pus Juris, and certiorari dented 48 
S.Ct. 121, 275 U.S. 564, 72 L.Ed. 428. 
Me—Kates St. Shirt Co. v. Waite, 
156 A. 293. 130 Me. 352. 

Mass.—Sagalyn v. Meekins, Packard 
& Wheat, Inc., 195 NT.E. 769. 

Minn.-Schmitt v. Eagle Roller Mill 
Co., 272 N.W. 277, 199 Minn. 382. 
N.Y.—Kranlch v. Bach, 204 N.Y.S. 

320, 209 App.Dlv. 52. 

Pa.—Shannon v. Early Foundry Co., 
145 A. 708, 296 Pa. 141. 

Tenn.—Wood v. Myers Paper Co„ 8 
Tenn.App. 128. 

14a C.J. p 145 note 73. 

Increase voted by stookholdem 

Where increased salaries to offi¬ 
cers were voted at a stockholders' 
meeting and nearly two-thirds of the 
stock was voted, the only opposition 
being by the holder of five shares, 
and one of the officers had not had 
an increase for twenty years, and 
two others for thirteen years, it was 
held that, although equity may adapt 
the remedy to conditions existing at 
the trial, the court could not declare 
the Increases illegal, nor compel offi¬ 
cers to repay the salaries.—^Kranlch 
V. Bach, 204 N.Y.S. 320, 209 App.Dlv. 
52. 

Batifioatiou of iueroass 

Ratification by corporation direc¬ 
tors of increase in president's salary, 
if made in good faith and believed to 
be for best interest of corporation, 
\alidated increase as against asser¬ 
tion of unreasonable compensation.—^ 
Nahikian v. Mattingly, 251 N.W. 421. 
265 Mich. 128. 

Compeusatiou voted to dlrootor as 
ofteor 

That officer was also director docs 
not affect finality of directors' vote 
of compensation to officer in absence 
of clear abuse.—Wellington Bull & 
Co. V. Morris. 230 N.Y S. 122, 132 
Misc. 509, affirmed 235 N.Y.S. 906, 226 
App.Dlv. 868. 

66. Me.—Bates St. Shirt Co. v. 
Waite, 156 A. 293. 180 Me. 853.. 
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able,*^® or where there is nothing to show the duties 
exacted to warrant adjustment by the court the 
record should show wrongdoing or inexcusable op¬ 
pression amounting to fraud72 or that the legally 
constituted managers of the corporation have been 
guilty of an abuse of power harmful to it and there¬ 
fore to the minority stockholders, although the 

right to recover excessive salaries is not dependent 
on the existence of actual fraud.The court will 
not give relief to persons whd are the majority 
stockholders and who as directors voted the exces¬ 
sive salaries in question.*^® It may interfere at the 
instance of minority stockholders,*^® but it will not 
grant relief to cither a minority stockholder^^ or 


a minority director*^* who has for years acquiesced 
in the salaries fixed; and a minority stockholder 
may lose his remedy by disposing of his stock with¬ 
out informing the buyer that he intended to bring 
suit.7® Furthermore an officer writing the minutes 
of the meeting establishing his salary is estopped 
from claiming an amount in excess of that spec¬ 
ified.**® Tn the absence of injury to the stockholders 
or creditors or violation of an absolute right of the 
corporation itself, exorbitant withdrawals for serv¬ 
ices of officers of corporation may be classified as 
dividends.®^ 

A valid express contract is controlling as to 
amount**^ for the period of time covered thereby 


7a ITS—Church v. Harnit. C.C.A. 
Ohio, 35 F.2d 499. certiorari denied 
50 S.Ct. 247, 281 U.S. 732. 74 L. Ed. 
1148. 

N y.—Hirsch v. Jones. 100 N.Y.S. 687, 
115 App.Div. 156. 

Amoanta held raaaonable 

U.S.—Rogers v. Hill, N.Y., 53 S Ct. 
731. 289 U.S. 682, 77 L.Ed. 1385, 88 
A.UR. 744, reversingr. C.C A. 62 
F2d 1079, following. C.C.A N.Y . 60 
F.2d lOa. and certiorari granted 53 
S.Ct. 693, 289 U.S 716, 77 L.Ed. 
1469—Koplar v. Warner Bros. Pic¬ 
tures. D.C.Del., 19 F.Supp. 173 
Colo—Langlois v. B. F. Merchant 
Inv. Co.. 73 P.2d 1385. 101 Colo. 438. 
Mas.s,—Cook v. Cook, 170 N K. 456, 
270 Mass. 634. 

N.Y.—Robertson v. Schoonmaker, 286 
NY.S. 204. 158 MIsc. 627, 

14a C.J. p 145 note 74 [al. 

Amounts held unraasoiiablo 

U.S.—Balch V. Investors* Royalty 
Co., DC.Okl., 7 F.Supp. 420. 

Ariz.—Monterey Water Co. v. Voor- 
hees. 43 P.2d 196, 45 Ariz 338. 

Colo.—Sterling Loan & Investment 
Co. V. Litel, 223 P. 763, 75 Colo. 34. 
Mass.—Esposito v. Riverside Sand & 
Gravel Co., 191 N.E. 363. 

14a C.J. p 145 note 74 [b], 

Ketontion of reasonable amount 

Fifteen thousand dollars of stock 
of par value of three hundred thou¬ 
sand dollars issued to president of 
corporation In breach of trust which 
was transferred by president to di¬ 
rector who performed legal services 
for corporation could, under circum¬ 
stances of case, be retained by direc¬ 
tor as compensation.—Balch v. In¬ 
vestors* Royalty Co., Il.C.Okl., 7 F. 
Supp. 420. 

Bonus 

Corporation*s payment of fifty 
thousand dollars bonus out of one 
hundred fifty thousand dollars net 
profits for past year, to officers and 
employees who had rendered un¬ 
usual services in anticipation there¬ 
of, was not fraud on dissenting stock¬ 
holder.—^Putnam v. Juvenile Shoe 


[Corporation, 269 S.W. 593, 307 Mo. 
74. 40 A.L.R. 1412. 

71. Tex.—Bounds v Stephenson, 
Civ.App, 187 S.W. 1031. 

72. Me —Bates St. Shirt Co. V. 
Waite, 166 A. 293. 130 Me. 362. 

Mich.—Nahikian v Mattingly, 251 N. 
W. 421, 265 Mich. 128. 

73. Pa.—Shannon v Early Foundry 
Co., 145 A. 708, 296 Pa. 141. 

74. Mass—Stratbs v. Andreson, 150 
N.E. 832, 254 Mass. 536, 44 A L.R. 
567. 

75. Md.—Matthews v. Headley 
Chocolate Co., 100 A. 646, 130 Md. 
523. 

14a C.J. p 145 note 76. 

Bqual stockholders 

Where the salaries were fixed with 
the unanimous consent of the two 
stockholders, each of whom owned 
fifty per cent of the stock, one of 
them is entitled to recover the 
amount allotted to him regardless of 
the value of his services—Graves v. 
A. Graves & Co., 7 Tenn.App. 369. 
7a Pa.—Neff v. Twentieth Century 
Silk Corporation, 167 A. 578, 312 
Pa. 386. 

14a C.J. p 145 note 77. 

Stockholder not estopped 

Minority stockholder receiving no 
benefit therefrom, and not approv¬ 
ing thereof is not estopped to com¬ 
plain of action of majority of stock¬ 
holders in ratifying their action as 
trustees in wrongfully voting them¬ 
selves back salaries.—Holdridge v. 
I^loyd Garrelson Co., 299 P. 667, 163 
Wash. 1. 

77. Fla.—Redstone v, Redstone 

Lumber & Supply Co., 133 So. 8X2, 
883, 101 Fla. 226, citing Corpus Ju- 
ris. 

14a C.J. p 145 note 78. 

7a Fla.—Redstone v. Redstone 

Lumber & Supply Co., supra. 

Ill.—Klein v. Independent Brewing 
Assoc., 83 N.E. 434, 231 Ill. 594. 
Absoluts ma&agsmsut of oftosr 
Withdrawals by executive head of 
corporation, who was beneficial hold¬ 
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er of capital stock, for services over 
period of five years, in excess of val¬ 
ue of services, could not be challeng¬ 
ed by nominal stockholders serving 
as directors, or by corporation, as 
de iecto or constructive dividends, in 
absence of transgression of rights of 
creditors, where nominal stockhold¬ 
ers had committed absolute directori¬ 
al management of business and ex¬ 
ercise of all corporate powers to ex¬ 
ecutive head.—Whitfield v. Kern, 192 
A. 48, 122 N..7 Eq. 332, reversing, 184 
A. 333, 120 N.J.Bq. 115. 

79. La.—Renauld v. Marine Special¬ 
ty & Mill Supply Co., 135 So. 374, 
172 La. 835. 

80. N.C—Wright V. Phillips Fertili¬ 
zer Co, 136 SR. 716, 193 N.C. 306 

81. N .I.—Whitfield V. Kern, 192 A. 
48, 122 N.JEq. 332, reversing, 184 
A. 333. 120 N.J.Eq. 115. 

82. Ill —Hall V. Woods, 156 N.E. 268. 
325 111. 114. 

La.—Avery v. International Trade 
Exhibition. 112 So 44, 163 La 454 
14a C.J. p 146 note 80. 

Bhara of profits 

(1) An agreement that an employee 
shall be compensated by a share of 
the profits will be enforced by the 
court.s.—Gallin v. National City Hank 
of New York. 273 N.Y.S. 87. 152 Mlsc. 
679—14a C.J. p 145 note 80 [a]. 

(2) Where such a contract was 
terminated by mutual consent, after 
substantial performance, of which 
corporation had benefit, resignation 
during fiscal year did not cancel cor¬ 
poration's Indebtedness under agree¬ 
ment for share of net profits.—Fisk 
V. New England Tire & Supply Co., 
138 N.E. 901, 244 Ma.SB. 364. 

(3) Construction of agreement see 
supra S 804. 

83. U.S.—Hurricane Gold Min. Co. v. 
Bright, Pa., 193 F. 46, 113 C.C.A. 
118 . 

14a C.J. p 146 note 81. 

AgMUiy oonplsd with Ihtsrsst 
Promoter's agency to sell corpora¬ 
tion's realty on commission was held 
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and the invalidity, under the corporation’s by-laws, 
of a contract running for more than a year does not 
impeach its legal effect as fixing the compensation 
for the time the contract was recognized by the 
board of directors.*^ Although it has been held 
that a corporation which is not a party thereto can¬ 
not avail itself of an agreement limiting*® or re¬ 
ducing*^ salaries, it has been held that such an 
agreement is a contract for the benefit of the cor¬ 
poration and available to the corporation to defeat 
recovery of the full amount of the salary.*^ Fur¬ 
thermore, an officer or employee may abandon his 
claim to salary under an express contract,** or 
agree to defer its payment ;*® and where ho volun¬ 
tarily neglects to draw his salary for a considerable 
period of time he is not entitled to interest.®® An 
officer’s acquiescence in an unauthorized order re¬ 
ducing his salary gives force to the order for the 
period the reduced salary was accepted, but such 


acquiescence does not estop him claiming equal con¬ 
sideration with other officers after the direction is 
rescinded.®! The president has no authority to stop 
payment of the salary of the secretary; this power 
belongs only to the directors or stockholders.®^ 

Where an officer is reelected or recmployed with¬ 
out any agreement as to salary, he is entitled to, and 
only to, the amount fixed for previous terms,®* un¬ 
less it is distinctly understood that his compensation 
is not to be the same as for previous terms,®^ or 
unless he voluntarily accepts a reduced salary in 
full payment;®® but the amount allowed on settle¬ 
ment for services is not conclusive as to the value 
of similar services subsequently rendered under an 
implied contract.®* 

Under some®*^ but not other®* circumstances an 
officer may be entitled to the amount fixed for his 
predecessor. Where it is not so provided by by- 


80 coupled with interest as to bar 
revocation at will and entitle him to 
reasonable time to make Bale.—Guth- 
erie v. Country Club Kstatea Co.. Tex 
Civ App. 26 S.W2d 403. 

94. Tex—Denton Millinf? Co. v. 
Blewett, Civ.App., 254 S.W. 2.36. er¬ 
ror denied 278 S.W. 1114, 114 Tex. 
582. 

85. Mass—Young v. Canada, etc, 
SS. Co, 97 N.E. 1098, 211 Ma.ss 
453. 

14a C J. p 146 note 82. 

86 . N.Y —Richard Thompson Co., 
Ltd V Brook. 14 N Y S. 370, 

Tex —Superior Brewing Co v Cur¬ 
tis. Civ App., 116 S.W 2d 863. 856, 
citing Corpus Juris. 

14a C.J. p 146 note 83. 

87. Ill—Connors v. Swords Co., 276 
lll.App. 318 

Mo.—Puller v. Royal Casualty Co., 
196 SW. 755, 271 Mo. 369. 

88 . U.S—Hansen v. Uniform Seam- 
icHH Wire Co.. H.I.. 243 F. 177, 156 
C(\A. 43. aflirming, DC, 2.35 F. 
616. 

N Y —Uiera v. Salo Art Metal Co., 
119 NY.S. 323, 134 App.Dlv. 497. 
Talldity of modlAoatiou 

General manager of corporation, 
who agreed with officers to discontin¬ 
ue Ins services, could not recover 
compensation provided by resolution 
of directors on ground subsequent 
rnodifleation was unauthorized.—New 
York Alaska Gold Dredging Co. v 
Walbridge. C C A.Alaska. 38 P.2d 199. 

89. YaUdity 

(1) A resolution of father and son. 
equal sole owners of corporation, 
which did not affect third persons, 
deferring payment of their delinquent 
salaries until death of survivor was 
not invalid on ground that it was en¬ 
tirely in favor of son and his heirs. 


and entirely opposed to liilerests of | 
father and his heirs, where each had 
large amounts due from corporation 
by reason of unpaid salaries, there 
being no certainty as to who vrould 
die first, but a certainty that either 
father or son or their estates could 
insist upon payment of large sums 
for past-due salaries if resolution 
were not passed. Such resolution 
was not required to l>e accepted by 
the father and Ron in their individ¬ 
ual capacities to make a binding con¬ 
tract, since such an acceptance would 
be an idle gesture; and it was sup¬ 
ported by a sufficient consideration, 
since it was a benefit to corporation 
and a detriment to father and son to 
whom salaries were due, and it was 
a benefit to them to be assured of 
the continuance of the corporation. 
—Rankers Trust Co. v. Economy Coal 
Co, Iowa, 276 N.W. 16. 

(2) President's agreement to vrait 
for payment of back salary until ac¬ 
cumulation of sufficient cash balance 
in corporation’s treasury was with¬ 
out consideration, and void as potes¬ 
tative condition.—Wallace v. Interna¬ 
tional Trade Exhibition, 127 So. 362. 
IfO L.a. 55. 

Waiver 

A resolution of father and son, 
equal sole owners of corporation, de¬ 
ferring payment of their delinquent 
salaries until death of survivor was 
not waived on theory that after pas¬ 
sage of resolution each of the parties 
withdrew from the accumulated sal¬ 
ary accounts certain items of cash, 
in absence of showing that accounts 
were reduced in their original 
amounts by reason of any withdraw¬ 
als by father or son; and where there 
was nothing in resolution that would 
prevent corporation from making 
payments of their deferred salaries, 
there could be no inference of waiv- 
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er implied from payments on the sal¬ 
ary accounts before death of one of 
parties, even if made —Rankers Trust 
Co. V Economy Coal Co., Iowa, 276 
N.\r 16. 

90. Ill.—Merle v. Beifcld, 114 N.E. 
369, 275 Ill 594, reversing 194 Ill. 
App. 364. 

91. N Y.—Lord v. Endicott-Johnson 
Corporation, 246 N.Y.S. 377, 231 
App.Dlv. 1. 

98. Ala.—Mobile, etc., R. Co. v. Ow¬ 
en. 25 So. 612. 121 Ala. 505. 

Power to fix compensation generally 
see supra § 804. 

93. Fla —Redstone v. Redstone 
Lumber & Supply Co., 133 So 882. 
884, 101 Fla. 226, citing Corpus Ju¬ 
ris. 

Ill —See Fisher v. Massillon Iron & 
Steel Co, 209 lll.App. 616, affirmed 
Gorham v Ma.ssillon Iron & Steel 
Co, 120 NE. 467. 284 Ill 594. 

Wash —Hotel Barker Co. v W'^alston, 
213 P. 458. 124 Wash. 93. 

14a C.J. p 146 note 86. 

94. S.C.—Stacy v Cherokee Fdy., 
etc.. Works, 49 S.E 223, 70 S.C. 
178. 

95. Neb—Home F Ins Co v. Bar¬ 
ber, 93 N.W. 1024. 67 Neb. 644. 108 
Am.S.R 716, 60 L R.A. 927. 

96. Mass.—Bartlett v. Mystic River 
Corp., 24 N.E. 780, 151 Mass. 433. 

97. Ala.—South, etc., H. Co. v. Palk- 
ncr, 49 Ala. 115. 

N.Y.— Farmers’ L. & T. Co. v. Housa- 
tonic II. Co., 46 N.E 504, 152 N.Y. 
261, affirming 32 N.Y'.S. 87, 83 Hun 
534. 

14a C.J. p 146 note 90. 

98. Cal.—Carver v. San Joaquin Ci¬ 
gar Co.. 118 P. 91. 16 Cal.App. 572. 

Mass.—Commonwealth Ins. Co. v. 

Crane, 6 Mete. 64. 

14a C.J. p 146 note 91. 
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law, the vice president serving as president in the 
latter’s absence is not entitled to the salary of the 
president,® but he is entitled to such salary where 
he succeeds to the presidency on the death of the 
president.! 

An employee whose compensation was left open 
for future determination is without authority to 
draw checks of the corporation for his own com¬ 
pensation at the sum which the corporation had re¬ 
fused to pay.2 

A person who ceases to be an officer of the corpo¬ 
ration by reason of the expiration of his term or his 
resignation is not entitled to a salary thereafter® un¬ 
less he continties to exercise the duties of his office 
and the corporation acquiesces therein;^ neither is 
he entitled to compensation where he does not at¬ 
tempt to perform his duties® or where he has ren¬ 
dered services after being notified by the corpora¬ 
tion not to® or after the date of a resolution to dis¬ 
continue the salary arrangement.^ 

Although i)aymcnt of the officer’s salary is to be 
postponed until a certain time, his right thereto is 


not defeated by the fact that prior to such time he 
was wrongfully discharged® or prevented from 
performing his duties, in consequence of which he 
resigned,® he being entitled in such case to recover 
the portion of his salary appropriate to the time 
during which he performed his official duties.!® 

Increased value of stock given as compensation. 
Where services rendered a corporation by an agent 
have been legally compensated by the issuance of 
stock, the subsequent increase in value and accruing 
dividends belong to the person so compensated.!! 

§ 807. Effect of Absence 

Unless he Is required to give his individual atten¬ 
tion to corporate alTairs or the contract is terminable at 
the will of either party, absence of an officer or em¬ 
ployee with a fixed salary does not affect his right to 
compensation. 

So long as he retains the office, an officer with a 
fixed salary is entitled thereto notwithstanding his 
absence,!® but the rule is otherwise where it is pro¬ 
vided by by-law that he shall give his individual at¬ 
tention to the business of the corporation,^® or 


99. Tex.—Brown v. Galveston Wharf 
Co., 50 S.W. 126, 92 Tex. 620. 

1. Mo. — Funsten v. Funaten 
Commn. Co., 67 Mo.App. 669. 

8. N.D.—Smith v. Courant Co., 136 
N.W. 781, 23 N.D. 297. 

3. Ala.—Birmingham Realty Co. v. 

Hale. 78 So. 723, 16 Ala.App. 460. 
Ariz.—Barbara Development Corpora¬ 
tion v. Jordan, 295 P. 782, 37 Ariz. 
497. 

Ill.—Miller & Pardee v. Pardee, 242 
I11.APP. 233. 

14a C.J. p 146 note 95. 

mamoval from oflLoo 

President’s right to salary ceased 
upon removal, where by-laws provid¬ 
ed officers were subject to removal at 
any time.—^Walker v. Maas & Wald- 
steln Co., 140 A. 286, 104 N.J.Law 
341. 

Suspension 

Corporate director and manager 
was not entitled to compensation for 
services, after suspension by major¬ 
ity of directors qualifled to act, for 
misappropriating corporation’s funds. 
—^Hinkley v. Sagemiller, 210 N.W. 
339. 191 Wis. 612. 

■ffeetlve date of resignation 
As respects right to salary and 
share of profits, officer ceased to be 
such when he presented resignation 
purporting to take effect immediate¬ 
ly. —Lord V. JBndicott-Johnson Corpo¬ 
ration, 246 N.T.S. 377, 231 App.Div. 1. 
Abolition of oSlee 

Where directors of a corporation, 
on the proposal of the former owner 


of the business from whom they pur¬ 
chased it, with the aid of loans from 
him, the amount of which he increas¬ 
ed. in addition to buying stock, in 
consideration of allowance of a year¬ 
ly salary to him. passed a resolution 
increasing the directors’ salaries in 
proportion to the amount of stock 
held by each, and at Rut>sequent 
meetings, at which such former own¬ 
er was present, changed the by-laws 
by creating a new directorship and 
the office of vice president, to both of 
which he was elected, he was estop¬ 
ped, in the absence of a violation of 
contract or a showing that salaries 
paid were fraudulent or excessive, 
from claiming that his additional sal¬ 
ary was really intended as his pro¬ 
portion of an extra-dividend, and was 
not entitled to equitable relief 
against the subsequent action of the 
stockholders In amending the by-laws 
and abolishing the office of vice pres¬ 
ident to which such salary was at¬ 
tached.—^Minch V. Minch & Eisenbrey 
Co., 116 A. 702, 139 Md. 426. 

4. Ga. —Savannah Cotton Mills v. 

Cunningham, 28 S.E. 435, 100 Qa. 

468. 

5. Wash.—Roberts v. E. H. Stanton 

Co.. 94 P. 647, 49 Wash. 23, 20 L. 

R.A..N.S., 303. 

14a C.J. p 146 note 97. 

Effect of absence see infra 9 807. 
BsUnqnlshmsat oa uaauthozlBsd dls- 
ehargs 

An officer who, on unauthorized 
dismissal by the president, d'seon- 
tinued performance of duties without 
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informing directors of willingness to 
continue in their service and relin¬ 
quished his office, could not recover 
salary for unexpired term.—Ginter v 
Heco Envelope Co., 147 N.E. 42, 316 
111. 183. 

A Ill.—Chicago Macaroni Mfg. Co 
V. Boggiano, 67 N.K. 17, 202 Ill 
312, modifying 99 lil.App. 509. 

7. La.—Avery v. International Trade 
Exhibition. 112 So. 44. 163 La. 464. 

8 . Ala.—^Alabama Lime & Stone Co. 

V. Adams. 119 So. 863. 218 Ala. 647. 

9. N.J.—Frankie v. Lincoln Private 
Hospital, 119 A. 674, 98 N.J.Law 
231. 

10. N.J.—Frankie v. Lincoln Private 
Hospital, supra. 

11. Ill.—Rosehill Cemetery Co. v. 
Dempster. 79 N.E. 276, 223 Ill. 667. 
affirming 121 lil.App. 143. 

lA N.J.—Finley Rubber-Varnish. 

etc., Co. V. Finley. Ch.. 32 A. 740 
14a C.J. p 146 note 6. 

13. Minn.—Raley v. Victor Co.. 90 N 

W. 973, 86 Minn. 438. 

Breaoh of ooatraot 

Executrix of estate of deceased 
general manager of corporation could 
not recover from corporation on 
amount allegedly due to manager be¬ 
cause of corporation’s failure to pay 
increased salary to him as provided 
by contract, where, in violation of 
the contract, he did not devote en¬ 
tire time and energy to corporation’s 
business.—^Peoples Finance Corpora¬ 
tion v. Buckner, Mo., 126 S.W.2d 301. 
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where he is an employee serving under a contract 
terminable at the will of cither party.i* 

§ 808. Effect of Suspension or Termination 
of Corporate Business 

Gutpentlon or termination of the corporate buelneee 
will, under aome clrcumstaneeei terminate the right of an 
officer to compenaatlon. 

Where by virtue of a sale of the company's as¬ 
sets or an adjudication of insolvency or the dissolu¬ 
tion of the company or other changes an office in 
effect is terminated and the duties thereof cease, the 
incumbent is not entitled to salary thereafter but 
where despite such changes be is charged with and 
performs some duties he is entitled to compensation 
therefor,!® unless the services are rendered in bad 
faith and against the interests of the corporation, 
or unless the services arc performed as receiver and 
not in the capacity of an officer of the corporation.!^* 
Thus an officer of a corporation which has assigned 
for the benefit of its creditors is entitled to recover 
against the corporation, after it has settled with its 
creditors and secured a reconveyance of its prop¬ 
erty to it, for his salary for the period between thg 
assignment and the reconveyance where he has jier- 
formed services pertaining to his office during such 
period.!® A nonassenting officer and director who 
on prior cessation of the business had in writing 
waived his salary is not entitled to compensation for 
services in resuming operation after a majority of 
the officers and directors determined not to do so.^® 
A tcmi)orary suspension of active operations may 
terminate a right to compensation for extra servic¬ 
es but not a right to a fixed salary.^! 

§ 809. Payment and Acceptance 

Payment and acceptance may operate ae a content 
to the conditions thereof and to extinguieh further 
claime against the corporation, or may constitute a 
ratification of the agreement under which payment was 
made; and the right to pay a particular amount or In 
a particular medium may be waived. 


By receiving and collecting a corporation's bonus 
check, a director impliedly consents to conditions 
imposed on the issuance thereof at a meeting in 
which he participated,®® and one who has accepted 
bonds of the corporation as. compensation for his 
services as an officer, cannot recover the amount of 
his salary as such;®® but an officer who accepted 
lesser sums of money than those due him, but did 
not take them as full payment, is entitled to set off 
against previous overdrafts the balance due him.®® 
That officers receipted for ‘'salary in full” when 
receiving reduced salary checks warranted the in¬ 
ference that former salaries were not reinstated aft¬ 
er reduction.®* By accepting payments and assign¬ 
ing his interest thereunder an officer ratifies an 
agreement, unsigned by him, whereby persons en¬ 
titled to a portion of the corporation's receipts 
agreed to pay a percentage to him.®® Where offi¬ 
cers were paid in full under a resolution fixing their 
salaries at a certain figure until changed, the cor¬ 
poration is unauthorized by subsequent resolution to 
alter the salaries for such period.®^ In the absence 
of fraud, the mere payment to a director for serv¬ 
ices rendered, without a prior authorization is not 
a void or voidable transaction.®* Officers of a 
cori)oration have discretion in settling with an agent 
on such terms as they think the interest of corpo¬ 
ration requires,®® and where an agent has been dili¬ 
gent the corporation may pay him the agreed price 
for what he has done, although he did not do as 
much as the contract provided.®® A corporation 
having the right to pay salaries in stock instead of 
in cash may waive this right.®! i>art payment aft¬ 
er rendition of the services is an acknowledgment 
of liability on the part of the company.®® 

§ 810. Actions 

a. In general 

b. Pleading 

c. Evidence 


14. Mich.—^Wray v. Tllden Saw Co., 
164 N.W. 545. 198 Mich. 461. 

15. Mass.—Bu.sell Trimmer Co. v. 
Coburn, 74 N.E. 334. 188 Mass. 254, 
69 L..K.A. 821. 

14a C.J. p 147 note S. 

16. Ky.—U. S. Cast Iron Pipe & 
Foundry Co. v. Henry Vogrt Mach. 
Co.. 206 S.W. 806, 182 Ky. 473. 

14a C.J. p 147 note 9. 

17. N.Y.—Codley v. Crandall, etc., 
Co., 106 N.E. 818, 212 N.Y. 121, L. 

R. A.1915D 632, modifying 139 N.Y. 

S. 236, 153 App.Div. 697. 

18. Or.—Thompson v. Wllliamette, 
etc., Mfs. Co., 16 P. 647, 16 Or. 604. 

19. Pa.—^Potts V. Rose Valley Mills, 
31 A. 665, 167 Pa. 310. 


gOi Ark.—Harrison Stave Co. v. 
Rockhlll, 107 S.W.2d 534, 194 Ark. 
347, 

ai. 111.—Bli^h V. People’s Packinff 
Co.. 192 Ill.App. 83. 

88. Miss.—^Williams v. Williams Yel¬ 
low Pine Co., 146 So. 143, 166 Miss. 
803. 

83. N.Y.—Kirkland v. Kille, 2 N.E. 
36, 99 N.Y. 390. 

84. Mass.—Daniels v. Brif^gs, 180 N. 
I E. 717, 279 Mass. 87. 

86. U.S.—Moon Motor Car Co. v. 
Moon. C.C.A.MO.. 58 F.2d 90. 

801 Mass.—Mullonoy v. Black. 138 N. 
E. 584, 244 Mass. 391. 
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87. Ill.—Miller A Pardee v. Pardee. 
242 Ill.App. 233. 

88. Cal.—San Leandro Canning Co. 

V. Perillo, 268 P. 670, 84 Cal.App. 
636. 

89. Ky.—^American Nat. Assur. Co. 
of St. Louis. Mo., V. Ricketts, 19 S. 

W. 2d 1071, 230 Ky. 398. 

30. Ky.—^American Nat. Assur. Co. 
of St. Louis, Mo., V. Ricketts, su¬ 
pra. 

eUxenmstaaoM amoimtlag to walvsr 

31. Wla.—Badger State Bank of Mil¬ 
waukee V. Finkler Motor Car Co., 
256 N.W. 628, 216 Wls. 160. 

38. Kan.—St. I^ouis, etc., R. Co. v. 
Tiernan, 15 P. 544, 37 Kan. 606. 
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d. Trial 

e. Judgment and amount of recovery 
a. In General 

In a proper case atv ofReer may, without prior de- 
mandp sue the corporation at law or In equity to re¬ 
cover compensation due him, and may in turn be sued 
to recover money unjustly received by him as compen¬ 
sation. 

A salaried officer of a corporation elected and 
serving from year to year, whose yearly compensa¬ 
tion is fixed by a resolution of the board of direc¬ 
tors, may make out his claim in the form of an ac¬ 
count and bring suit on it as such.33 An employee 
may sue the corporation in equity where he charges 
fraud and wrongdoing relative to the agreement for 
his compensation.^^ Where two or more persons 
are entitled to compensation for services rendered 
as a committee they may maintain a joint action 
against the corporation.36 

Money improperly paid to, or appropriated by, 
directors as payment for services may be recovered 
by an assignee of the company and an action for 
money had and received lies to recover money paid 
to himself by an officer who failed to perform his 
contract.3^ Also, where an officer who has illegally 
appropriated compensation voted to him by the di¬ 
rectors is under bond, it may be recovered in an ac¬ 
tion on the bond.38 An equitable suit for an ac¬ 
counting should not be brought, however, where 
there is a full, complete, and adequate remedy at 
law.39 

Demand, Where the general manager of a cor¬ 
poration employed under an agreement for a share 
in the net profits resigned during the fiscal year. 


and the directors thereafter voted to pay a specified 
amount as salary, a demand was not necessary be¬ 
fore bringing suit.^® 

Defenses, Since an officer is not obligated to 
keep himself qualified for office after the corpora¬ 
tion has breached its contract of employment, the 
removal of his qualifications is not a defense in an 
action based on a prior breach of such contract, nor 
docs it terminate the corporation’s liability there- 
for.41 A provision of a contract for a salary plus 
a percentage of the profits that the share of profits 
be used in buying stock is no defense in an action to 
recover the share, but merely affords ground for 
specific performance.^2 An officer who drew all the 
checks for the payment of his salary is not in a 
position, in a suit to recover money wrongfully paid 
to himself, to assert that the corporation had paid 
him voluntarily and could not compel him to refund 
the moncy.^3 

Time to sue and limitations, A delay in bringing 
suit does not bar recovery where the delay w'as for 
a shorter period than the statute of limitations^^ 
and a claim which would otherwise be outlawed by 
the statute may be revived by action of the direc¬ 
tors or stockholders recognizing the debt.**5 

b. Pleading 

The plaintiff's complaint or petition must set up a 
cause of action, and the defendant's answer must set up 
a defense; and general rules as to issues, proof, and 
variance apply. 

In an action by an officer or director against the 
corporation to recover compensation for his servic¬ 
es the petition must show a right to compensation 
under the rules stated supra § 803 ct seq,^® and the 


33. Oa.—Talbot ton R. Co. ▼. Gibson, 
32 S.E. 161, 106 Ga. 229. 

Actions grenerally between officers 
and corporation or stockholders see 
infra |9 811-833. 

34b U.S.—^Wright r. Barnard, D.C. 
Del., 248 P. 756. 

36. Pa.—Dallas v. Columbia Iron, 
etc., Co., 27 A. 1055, 158 Pa. 444. 

36. N.H.—Smith v. Putnam, 61 N.H. 
632. 

37. Minn.—^W. G. Reddingius Co. v. 
Enkema, 194 N.W. 646, 156 Minn. 
283. 

Right to recover or refund compen¬ 
sation voted by directors to them¬ 
selves generally see supra S 805. 
38b N.Y.—Jennery v. Olmstead, 13 N. 
E. 926, 105 N.Y. 654. 

38. Colo.—Buchhalter v. Myers, 276 
P. 972, 85 Colo. 419. 

40l Mass.—Fisk v. New England 
Tire & Supply Co., 138 N.E. 901, 
902, 244 Mass. 364. 


41. U.S.—Realty Acceptance Corpo¬ 
ration v. Montgomery, C.C.A.Dcl., 
51 F.2d 636. 

48. Mass.—^Aronson v. Sol ft S. Mar¬ 
cus Co.. 198 N.E. 654, 292 Mass. 
389. 

43. Minn.—W. G. Reddingius Co. v. 
Enkema, 194 N.W. 646, 156 Minn. 
283. 

44. Cal.—Coats v. General Motors 
Corporation, 39 P.2d 838, 3 Cal.App. 
2d 340. 

46b Cal.—McGIllycuddy v. Los Ver- 
Jels Land & Water Co., 2 P.2d 19, 
213 Cal. 145. 

Minn.—Ebert Hicken Co. v. Scott- 
Bevier Iron Mining Co., 224 N.W. 
454, 177 Minn. 72. 

46. U.S.—^Pacific Impr. Co. v. Chat¬ 
tanooga Southern K. Co., C.C.Ga., 
189 F. 161. , 

Ga.—Home Mixture Guano Co. v. 
Tillman, 53 S.E. 1019, 125 Ga. 172. 
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BnflLcient pleading 

(1) Petition alleging plaintiff's 
service as manager of defendant cor¬ 
poration, under contract annexed to 
petition, until discharged, stated 
cause of action, without averring lit¬ 
erally a compliance with a stipula¬ 
tion in the contract to manage the 
corporate affairs honestly and indus¬ 
triously, that being a matter of spe¬ 
cial defense.—Roberts v. J. A. Mas- 
quere Co., 104 So. 484, 158 La 642. 

(2) Petition to recover reasonable 
value of services rendered as prom¬ 
ised by secretary of defendant corpo¬ 
ration, alleging agreement by way of 
inducement, merely sought recovery 
on quantum meruit, and as so con¬ 
strued was not demurrable for fail¬ 
ure to show authority of secretary. 
—Georgia, F. ft A. R. Co. v. Purvi- 
ance, 166 S.E. 731, 42 Ga.App. 519. 

(3) Petition of agents for defend¬ 
ant corporation to sell and distribute 
machinery and supplies manufactur- 
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answer must state a defense.^*^ An amendment in 
the description of the office or position held by him 
is permissihlc.48 It has been held that pleading cer¬ 
tain resolutions adopted by the corporation did not 
exclude the possibility of others.^® 

Issues, proof, and variance. An officer or direc¬ 
tor of a corporation must show, in order to recover 
on a quantum meruit for services rendered, that he 
was employed to do certain work, that he did it, and 
that he ought to be i)aid a reasonable sum;®® and 
an officer suing for a salary allowed by resolution of 
officers of whom he was one must prove services 
actually rendered and the value thereof.®^ Where 
a person sues for his salary as the agent of the cor¬ 
poration he need not allege and prove the ])ower 
of the corporation to appoint an agent ;®2 neither 
is it necessary, in order to make out a prima facie 
case, for plaintiff to prove that his employment by 
the president and man;iger had been specially au¬ 
thorized by the Ixiard of directors.®-* 

Matters in issue and which com])etcnt evidence is 
admissible to prove or disprove include plaintiff’s 
faithful discharge of his duties®^ and an accord 
and satisfaction.®® Where the discharge of plain¬ 
tiff is one of the material issues, a letter from de¬ 
fendant’s general manager purporting to discharge 
plaintiff has some tendency to jirove the issue and 
is admissible.®® Where plaintiffs alleged a sale of 
all their stock to others who thereupon became the 
sole stockholders, the corporation, although its an¬ 


swer was a simple denial, can introduce in evi¬ 
dence the contract of sale to support a claim that 
thereby plaintiffs discharged the corporation from 
liability.®^ It is not proper to show that no salary 
has been fixed or paid to plaintiff’s predecessor,®® 
or that another officer had received money from the 
corporation by reason of questionable transactions.®® 

Where a factional controversy among stockhold¬ 
ers has been compromised, the court will not review 
the merits of the controversy to determine whether 
plaintiff’s alliance with one faction or the other was 
for the best interest of the company.®® 

An allegation that plaintiff was elected as secre¬ 
tary at a stated salary and so employed until the 
next annual election is not supported by proof of a 
resolution that the secretary be paid the salary al¬ 
leged and be general manager of certain depart- 
ments.®! 

c. Evidence 

General rules as to the burden of proof and pre¬ 
sumptions, and as to the admissibility, weight, and 
sufficiency of evidence, apply in actions of this char¬ 
acter. 

Burden of proof and presumptions. The burden 
of proving the facts necessary to establish his cause 
of action rests on plaintiff regardless of whether the 
action is by an officer or director to recover com¬ 
pensation®- or whether it is to enjoin or recover 
back a payment of comiiensation to him ;®® and the 


ed by It, alloping a contraot not spec¬ 
ify inf; the date (-ornmissions to 

be paid, but alb'Kinf; that, although 
often reque.^ted, defendant company 
wholly failed and refused to pay' 
cornniissions earned, Hufllcic*ntly 
charged noneomplianee with the im¬ 
plied stipulation of defendant com¬ 
pany to pay commis.sions earned 
within a reasonable time, and stated 
a caii.se of action.—Paine v llart- 
Parr Co , Tex.t'om.App., 22S S W. 121, 
n*versinf? JFart-Parr Co. v. Paine, Civ. 
App., 1‘Ui S.W. K22. 

47. Ind.—Indianapolis, etc., R. Co v. 
Hyde, 2.T N.E. 706. 122 Ind. 188. 

48. Oa.—Etow'ah Oold-Min. Co. v. 
Kxter. 16 S E. 991. 91 (la. 171. 

49. N.Y.—.lames v. Alderton Dock 
Yards, 231 N.Y.S. 215, 225 App.Dlv. 
675. 

50. N.J.—Porch v. Af;ncw Co., 61 A 
721. 70 N.J Eq. 328. affirmed 65 A. 
485, 71 N.J.Eq. 305. 

51. N.Y.—(leilear v. New York Die 
Co., 193 N.Y.S. 1. 

58. Mo.—Kitchen v. Cape Girardeau,^ 
etc., R. Co., 59 Mo. 514. 

53. Cal.—Grummet v. Fresno Glazed 

10 C.J.S.--14 


Cement Pipe Co., 185 1*. 388, 181 
Cal 509. 

54. U S —Wright v. Warren Pros. 
Co, W.Va, 204 P. 231, 122 C.C A 
503. 

55. (3a.—(3em Knitting Mills v. 
Thurman, 78 S.E 408, 140 Ga. 15. 

56. Ala—Mobile, etc, R. Co. v. 
Hawkins, 51 So. 37, 163 Ala. 565. 

57. Mich—l*aul v University Motor 
Sales Co., 278 N.W. 714, 283 Mich. 
587. 

58. (la.—Gem Knittinf; Mills v. 
Thurman, 78 S E. 408, 140 Ga. 15. 

59i C^al—Ryan v. Pacific Axle Co., 
68 r. 498, 6 Cal Unrep.Cas 902. 

60. U.S.—Davis v. Memphis City R 
Co., CC.Tenn., 22 F. 883. 

61. Fla —Florida Fire & Casualty' 
Ins. Co. V. Hart. 75 So. 528, 73 Fla. 
970. 

68 . Mich.—Heuser v. Schemm Brew¬ 
ing Co., 281 N.W. 339, 285 Mich. 
600. 

14a (\J. p 147 note 37. 

Burden of proof where directors have 
voted themselves salaries see su¬ 
pra S 806. 

209 


Barden held on oAoer to prove 

(1) At^rei-ment whereby he was to 
receive salary.—Alabama Lime & 
Stone Co. v. Adams, 119 So. 853. 218 
Ala. 64 7. 

(2) F.effality of resolution under 
which he claim.s salary —Connors v. 
Swords (’o., 276 Ill App. 318 

(3) That contract for additional 
compensation was fair, honest, and 
reasonable as roKards rig-hts of mi¬ 
nority stockholders.—Church v. Har- 
nil, C ('A Ohio, 35 F.2d 499, certio¬ 
rari denied 50 S.Ct. 247, 281 U.S. 732, 
74 LEd. 1148. 

(4) That he was not dismissed be¬ 
cause of unsatisfactory service, that 
his record was entirely satisfactory, 
and that executive committee acted 
fraudulently and in bad faith in find¬ 
ing his services unsatisfactory'.— 
Coats V. General Motors Corporation, 
Cal.App., 67 r.2d 531, subsequent 
opinion 64 P.2d 1168, affirmed. Sup.. 
81 P.2d 906. 

(5) Value of special services for 
W'hich special compensation is claim¬ 
ed.—O’Leary v. Seemann, 232 P. 667, 
76 Colo. 335 

63. Ky—Behu v Martin, 171 S.W. 

393, 161 Ky. 838. 
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burden of establishing a defense rests on defend- 
ant.®* Where the question of the legal obligation of 
a corporation to pay salaries to its officers arises col¬ 
laterally, as where an employee sues it on its con¬ 
tract to pay him for his services a percentage on its 
profits, the fact that it had paid them salaries is 
presumptive proof that the preliminary steps making 
it legal had been taken.®® 

Where the same salaries were paid in the year 
preceding the contract, and the employee was aware 
that the officers were receiving salaries for their 
personal services when he made the contract, any 
presumption as to the intention of the parties is 
that such charges for expenditures in conducting the 
business were to be continued as before.®® It must 
be presumed that but for nonobservance of an agree¬ 
ment to employ plaintiff as general manager of a 
corporation, increase its stock, and place part in es¬ 
crow for him, he would have been general manager 
under an amended charter and entitled to receive 
dividends on the stock while held in escrow.®*^ A 
statute authorizing a corporation to provide in its 


by-laws the compensation and duties of its officers 
creates no presumption that the duties are prescrib¬ 
ed when the by-laws are silent as to compensation, 
but rather a presumption that they are equally silent 
as to the duties.®® 

Admissibility. Under the rules applicable to civil 
actions generally, evidence in the action must be 
competent and relevant to the issues.®® Subject to 
this rule, evidence is admissible to establish the un¬ 
derstanding and intention of the parties,*^® whether 
an officer or employee was discharged without 
cause,*^! and net profits.*^® 

A by-law defining the duties of the office or po¬ 
sition,^3 or providing that no compensation should 
be paid to the incumbent,is relevant; but plain¬ 
tiff may testify that he rendered specified services 
as an officer without producing the by-laws of the 
corporation to show that such services pertain to the 
duties of the office.^® Where the services were ren¬ 
dered pursuant to a resolution of the board of di¬ 
rectors, a letter written to the corporation by its 
special counsel forming the basis of the action of 


N.Y.—MacNauf^hton v. Osaood, 3 N. 
Y.St. 796, 41 Hun 109, reversed on 
other grounds 21 N.B. 1044, 114 N. 
Y. 674. 

14a C.J. p 147 note 38. 

Cal.—Anderson v. Calaveras Cen¬ 
tral Mining Corporation, 57 P.2d 
660. 12 Cal.App.2d 338. 

X&validlty of xMolutloa 

Defendant corporation had burden 
of proving its contention that resolu¬ 
tion of directors of corporation fixing 
salary was invalid.—Anderson v. Cal¬ 
averas Central Mining Corporation, 
supra. 

Presumption of gratuitous perform¬ 
ance of ordinary duties see supra 
fi 803. 

66. N Y.—Gaul v. Kiel, etc., Co.. 92 
N.E. 1069. 199 N.Y. 472. modifying 
118 N.Y.S. 225. 133 App.Div. 621. 

68. N.Y.—Gaul v. Kiel, etc., Co., su¬ 
pra. 

67. U.S.—Wright v. Barnard, D.C. 
Del., 248 F. 756. 

68 . Dak.—Edwards v. Fargo, etc., 
R. Co., 33 N.W. 100, 4 Dak, 549. 

69. Ala.—Mobile, etc., R. Co. v. 
Owen. 25 So. 612. 121 Ala. 505. 

Mmmxmmu properly excluded 
Ala.—Mobile, etc., R. Co. v. Owen, su¬ 
pra. 

Beoord of resoliitlo]i held tnadmts- 

Blhle to show salary fixed, in absence 
of proof of votes for and against 
such resolution.—Connors v. Swords 
Co., 276 Ill.App. 318. 

Oouhle recovery 

Where plaintiff was permitted to 
recover for corporation's use of his 


automobile, evidence of his expendi¬ 
tures for repairs was Improperly ad¬ 
mitted as this would amount to dou¬ 
ble recovery.—Enders v. Northwest¬ 
ern Trust Co., 268 P. 49, 125 Or. 673. 

▼alne of services 

Evidence of value of corporate 
president’s services without showing 
contract to pay, was incompetent to 
offset his liability on note to corpo¬ 
ration.—North Carolina Agr. Credit 
Corporation v. Boushall, 137 S.E. 721. 
193 N.C. 605. 

7a U.S.—Church v. Harnit, C.C.A. 

Ohio. 35 F.2d 499, certiorari denied 

50 S.Ct. 247, 281 U.S. 732, 74 L.Ed. 

1148. 

Minn.—Jezeskl v. Northeast Inv. Co., 

203 N.W. 978, 163 Minn. 165. 

Duties 

Plaintiff's testimony, as to what he 
agreed to do in consideration of ap¬ 
pointment as corporation’s sales man¬ 
ager, was admissible in action for 
breach of contract for sale on com¬ 
mission.—Gutherie v. Country Club 
Estates Co., Tex.Civ.App., 26 S.W.2d 
403. 

Oral re&ewal of written agreement 

Where stockholders executed writ¬ 
ten agreement that net profits for en¬ 
suing fiscal year should be divided 
equally between general manager and 
president, who, with two others, own¬ 
ed all stock, although there was no 
such agreement for succeeding years, 
evidence that each year there was 
mutual understanding that plaintiff 
was to continue as general manager 
and that surplus was to be so divid¬ 
ed was admissible.—Fisk v. New 
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England Tire & Supply Co.. 138 N.E. 
901. 244 Mass. 364. 

Bltuatloa tmd relations of parties 
Evidence of the situation and rela¬ 
tions of the parties is admissible 
to establish their understanding and 
intention.—Farmers’ L. & T. Co. v. 
Housatonic R. Co., 46 N.E. 504, 152 
N.Y. 251, affirming 32 N.Y.S. 87. 83 
Hun 534—14a C.J. p 148 note 42. 

71- Cal.—W. F. Boardman Co. v. 

Fetch, 199 P. 1047, 186 Cal. 476. 

78. Cal.—^W, F. Boardman Co. v. 

Petch, supra. 

Value of services 
Where assets of one corporation 
were transferred to another corpora¬ 
tion under an agreement requiring 
manager of first corporation to man¬ 
age operations of the second corpora¬ 
tion. testimony as to the value of 
such services was admissible in ac¬ 
tion to recover from owner of first 
corporation a certain per cent of the 
net profits of the sale of assets to 
second corporation, under a contract, 
since the value of such services was 
an additional contribution of the 
owner of first corporation to the sec¬ 
ond corporation, and should have 
been deducted from the price paid to 
owner in order to determine the prof¬ 
its made by it in the transaction.— 
W. F. Boardman Co. v. Petch, supra. 

73. Cal.—Perry v. J. Noonan Furni¬ 
ture Co.. 95 P. 1128, 8 Cal.App. 36. 

74L Cal.—^Barstow v. City R. Co., 42 
Cal. 465. 

76. Dak.—Edwards v. Fargo, etc., 
R. Co.. 32 N.W. 100, 4 Dak. 649. 
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the board is admissible.'^® Evidence of the officer's 
presence at a directors’ meeting and his acquies¬ 
cence in resolutions there adopted affecting his sal¬ 
ary, and in the oral condition concerning its pay¬ 
ment, is admissible.Where the action of a board 
of directors fixing the salary has never been in writ- 
ing, parol testimony of such action is primary evi¬ 
dence to prove the amount of such salary;*^® and, 
even where the vote fixing the salary is in writing, 
parol evidence that it was to be binding and opera¬ 
tive only on a certain condition is admissible on the 
question of the existence of a contract.*^® 

Discussions in a directors* meeting preliminary to 
an appointment by them and for the sole purpose of 
reaching a determination cannot be put in evidence 
to fix the terms of agreement with the person ap¬ 
pointed,®® and proof that a resolution, already in 
evidence, which authorized payment of the salary in 
dispute, was the result of a compromise, is properly 
rejected but in an action under an alleged agree¬ 
ment for a share of net profits, to recover for part 
of the year during which plaintiff resigned, evidence 
as to what the corporation’s counsel said at a direc¬ 
tors’ meeting, at vihich it was voted to pay his sal¬ 
ary until his resignation and declare a dividend from 
net profits, about voting him two thirds of the salary 


received the previous year and the regular amount 
due him as stockholder, was held competent.*^ 
The admissions of plaintiff at the time he was elect¬ 
ed that he was not to receive any compensation are 
admissible against him.®® An affidavit of the presi¬ 
dent of defendant corporation filed by it in support 
of a bill of particulars may be admitted against it to 
show that the services in question were rendered for 
the corporation.®4 The usage of defendant corpo¬ 
ration as to compensation paid to officers or direc¬ 
tors may be given in evidence,®® and in some®® but 
not in other®jurisdictions evidence of a usage or 
custom of other corporations to pay no compensa¬ 
tion to directors or officers for similar services is 
admissible. 

When the action is not by an officer or director, 
but by one who has performed labor for the corpo¬ 
ration. evidence of conversations with a director is 
admissible when it throws some light on the ques¬ 
tion of whether the labor was performed under cir¬ 
cumstances showing that compensation was reason-, 
ably expected.®® 

Weight and sufficiency. Applying general rules, 
in various cases the evidence has been held suffi¬ 
cient to establish the matters in issue,®^ or insuffi- 


76. Ky.—Paine v. Kentucky Rcflnlngr 
Co.. Ifi? S.W. 375, 15U Ky. 270, Ann. 
Ca8.19151) 389, 

77. Ala.—Alabama Lime & Stone C!o 
V. Adams, 119 So. 853, 218 Ala. 647. 

78. Mo.—Beach v, Stouffer, 84 Mo. 
App. 395. 

79. Maas—Sears v. Kint^a County 
El. R. Co., 25 N.E. 98, 152 Maas 
161. 9 L.R.A. 117. 

80. Mich.—Kalamazoo Novelty Mfp. 
Works V. Mncaliater, 40 Mich. 84. 

81. Pa—Hay v. Crown Silk Mfflr. 
Co., 82 Pa.Super. 468. 

88 . Maas.—Fisk v. New Entirland 
Tire & Supply Co., 138 N.E. 901. 
244 Maas. 364. 

83. Maas.—Commonwealth Ins. Co. 
V. Crane, 6 Mete. 64. 

84. N.Y.—Bopart v. New York, eto., 
K, Co., 102 N.Y.S. 1093, 118 App. 
I)lv. 50. affirmed 86 N.E. 1106, 191 
N.Y. 560. 

85. Cal.—McCarthy v. Mt. Tecarte 
Land, etc., Co., 43 P. 966, 111 Cal. 
328. 

86 . Cal.—Fray lor v. Sonora Min. Co., 
17 Cal. 694. 

87. Mass.—Central Bridge Corp. v. 
Lowell, 15 Gray 106. 

88 . Ind.—^Huntington Fuel Co. v. 
Mcllwainc. 82 N.E. 1001, 41 Ind. 
App. 328. 

89. Bvldaiioa Ma ■nfloiaat 

(1) To establish that plaintiff's 


services as agent were rendered to 
eorp 9 ratlon, not to individual defend¬ 
ants —Donald v. Peehely, 16 I*.2d 616, 
170 Wash. 393. 

(2) To justify judgment denying 
recovery.—Hc^user v. Schemm Brew¬ 
ing Co.. 281 NW. 339, 285 Mich. 600 
—14a C.J. p 148 note 68 fa] (1). 

(3) To show right of defendant 
to credit.—Sullivan v, Welch, 225 P. 
189, 111 Or. 119. 

(4) To show salaries not unreason¬ 
able.—Wood V. Myers Paper Co., 3 
Tenn.App. 128. 

(6) To show salaries voted W'ere 
merely convenient method for absorb¬ 
ing profits instead of payments for 
actual services performed.—Backus 
V. Finkelstein, D.C.Minii., 23 F.2d 631. 

<6) To show that liability does not 
exist.—^Anderson v. Hope Veneer Co.. 
7 La.App. 68. 

(7) To show that plaintiff rendered 
services outside his ordinary duties 
as trustee or officer.—Harsh v. Silver 
Hill Mining Co.. 228 P. 337, 39 Idaho 
607—14a C.J. p 148 note 68 [a] (2). 

(8) To support findings. 

U.S.—Vaught V. Charleston Nat. 

Bank, C.C.A N.M, 62 F.2d 817. 
Ark.—Clifford v. Walker. 22 S.W.2d 

36, 180 Ark. 692. 

Cal.—Hygienic Health Food Co. v. 

Grant. 202 P. 653, 187 Cal. 431, mo¬ 
tion denied 204 F. 389. 188 Cal. 131 

—Pease, Kolberg & Co. v. Bates, 
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260 I\ 399, 85 Cal.App. 786—Hyman 

V. Karl Stern Co., 216 P. 913, 61 
Cal.App. 672. 

Conn.—Massoth v. Central Bus Cor¬ 
poration. 134 A. 236, 104 Conn. 683. 
Ill.—Woodall V MacKae's Blue Book 
Co., 13 N.E.2d 205, 293 Ill.App. 637. 
See Sheahan v. Hadhold Ice Cream 
Co., 209 Ill.App. 191. 

Mass.—Freeman v. Crowell & Thur- 
low, 6 N.E.2d 835. 

Mich.—Luyckx v. R L Aylward Coal 
Co. 259 N.W. 136, 270 Mich. 468— 
Spence v. Sturgis Steel Go-Cart Co., 
186 N.W. 393, 217 Mich. 147. 

Minn—Keough v. Si. Paul Milk Co., 
285 N.W 809—W. G. Reddingius 
Co. v. Enkema, 194 N.W. 646. 156 
Minn. 283. 

Nev.—Sirbeck v. Sunbeam Divide 
Mining Co., 249 P. 865, 60 Nev. 46. 
Tex.—Lange Soap Co. v. Ward, Civ. 

App., 269 S.W. 851. 

Wis.—Hinkley v. Sagemiller, 210 N 

W. 839, 191 Wls. 512. 

14a C.J. p 148 note 58 [a] (5). 

(9) To support verdict or judg¬ 
ment against corporation for serv¬ 
ices. 

(!Ial.—Davis v. Fanny Briggs Carr, 
Inc., 288 P. 710, 105 Cal.App 777 
HI.—See Voorhees v. Mason, 203 111. 
App. 628. 

Ky.—Lam v. White. 287 S.W. 530. 216 
Ky. 134. 

Mich.—Sowell v. Mohawk Oil Devel¬ 
opment Co.. 281 N.W. 678, 286 Mich. 
165. 
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dent to establish the matters in issue.^® The proof 
must be clear and satisfactory to overcome the pre¬ 
sumption that the services of directors who voted 
themselves compensation were not io be paid for;^^ 
and evidence supporting claims of an officer for 
services rendered outside the scope of his official 
duty will be carefully scrutinized by the courts, and 
the rule of uberrima fides applied.®^ 


d. Trial 

General rules governing trials In civil cases apply In 
actions of this character, Including matters relating to 
questions of law and fact, instructions, and verdicts and 
findings. 

Questions of hw and fact. Questions of fact are 
to be determined by the jury®^ where the evidence 
is sufficient to require their submission.®^ Thus 
whether a salary is excessive is a question of fact 
in the determination of which all the circumstanc¬ 
es of the case should be considered.®^ Where the 


(10) Other Illustrations see 14a C 
J. p 148 note 58 [a]. 

90. Bvldenoe held InsnlBcie&t 

(1) To establish passage of resolu¬ 
tions by corporation employing plain¬ 
tiff.—Semel v Schnering, 125 A. 108, 
96 N.J.Kq. 229. 

(2) To prove reasonable value of 
services.—Schall v. Althaus, 203 N.Y 
S. 36, 208 App.Dlv 103. reversing 198 
N.y.:.. 694, 120 Mlsc. 204. 

(3) To show an express contract.— 
Baltimore & Jamaica Trading Co. v. 
Dinning, 118 A. 801, 141 Md. 318— 
14a C.J. p 148 note 69 [a] (2). 

(4) To show plaintiff procurt'd con¬ 
tract of employment by fraud and 
deception.—Roberts v. J. A. Mas¬ 
quers Co.. 104 So. 484, 158 Da. 642. 

(5) To show that executive com¬ 
mittee acted fraudulently or in bad 
faith in canceling bonuses.—Coats v. 
General Motors Corporation, 57 P.2d 
534, subsequent opinion 64 P.2d 1168, 
affirmed. Sup.. 81 P.2d 906. 

(6) To show that services of presi¬ 
dent of bankrupt packing corporation 
in superintending and managing 
plant were beyond scope of official 
duties, warranting compensation.—In 
re A. F. Brown Packing Corporation. 
D.C.Md., 22 P.2d 419. 

(7) To support findings. 

Ind.—Dawrenceburgh Overall Mfg. 
Co. v. Kaiser, 170 N.E. 340, 91 Ind. 
App. 141. 

Minn.—Keough v. St. Paul Milk Co., 
285 N.W. 809. 

NJ.—McMahon v. Burdette, 166 A. 
420, 109 N.J.Eq. 84. modifying 150 
A. 12. 106 N.J.Eq. 79. 

(8) Other illustrations see 14a C.J- 
p 148 note 69 [a). 

91. Del.—Cahall v. Lofland, 114 A. 
224, 12 DelCh. 299. 

92. Idaho.—Harsh v. Silver Hill 
Mining Co.. 228 P. 337, 39 Idaho 
607. 

93. Pa.—Mesick v. United Collieries 
Co., 15 Pa.Super. 316. 

Qnairtlons held for Jury 

(1) Whether payment^ for services 
to corporation were unauthorized and 
term of employment.—Hudson v. Pa¬ 
cific Truck & Tractor Co., 274 P. 789, 
151 Wash. 46. 


(2) Whether services were of bene¬ 
fit, and accepted under circumstances 
creating obligation to pay.—Fisk v 
New England Tire & Supply Co., 138 
N.E 901, 902, 244 Mass. 364. 

(3) Whether corpor.atlon employed 
director as superintendent of produc¬ 
tion and agreed to give him vacation 
on pay—Oil Fields Corporation v. 
Hess. S3 .S.W.2d 444, 186 Ark 241. 

(4) Whether vice president and di¬ 
rector, who was to act only In ab¬ 
sence of president, W'as entitled to 
compensation for services as mining 
expert.—Fox v. Arctic Placer Min 
& Mill. Co. 128 NE 154, 229 N.Y. 
124, reversing 173 N.Y S. 708, 185 
AppDiv. 761. 

(5) Whether directors acquiesced 
in arrangement for division of prof¬ 
its.—Fisk v. New England Tire & 
Supply Co., supra. 

(6) Whether plaintiff had rcfceived 
a check for salary in a certain 
amount.—Keough v. St. Paul Milk 
Co., Minn., 285 N.W. 809. 

(7) Whether plaintiff had satisfied 
obligation for subscription.—Sowell 
V. Mohawk OH Development Co., 281 
N.W. 678, 286 Mich. 165. 

(8) Whether officer was to receive 
difference on reduction of salary at 
end of year.—Bennett v. Klipto Doose 
Leaf Co„ 207 N.W. 228, 201 Iowa 236. 

(9) Whether director waived his 
salary.—Nelson v. Caddo-Texas Oil 
Lands Co., 186 N.W. 165, 176 Wis. 
327. 

(10) Whether contract for compen¬ 
sation was modified.—^New York Alas¬ 
ka Gold Dredging Co. v, Walbridge, 
C.C.A.Alaska, 38 F.2d 199. 

(11) Whether agent was given fif¬ 
teen or thirty days after termination 
of agency to make collections.— 
Gough V. Texas Co., 108 S.E. 153, 116 
S.C. 380. 

(12) Whether discharge of presi¬ 
dent was for purpose of depriving 
him of right of salary.—Alabama 
Lime & Stone Co. v. Adams, 119 So. 
853, 218 Ala. 647. 

(13) Incorporator's contract, adopt¬ 
ed by corporation, to sell its realty 
on commission, and consideration 
therefor.—Gutherie v. Country Club 
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Estates Co., Tcx.Clv.App., 26 S.W.2d 
403. 

(14) What is a reasonable salary 
for specified executive duties of an 
officer—Sagalyn v. Meeklns, Packard 
& Wheat. Inc., Mass., 195 N.E. 769. 

(15) What constitutes reasonable 
time for sale of corporation’s realty, 
and how many unsold lots could have 
been sold within such time by dis¬ 
charged sales manager.—Gutherie v. 
Country Club Estates Co., supra. 

(16) Other illustrations sec 14n C. 
J. p 148 note 60 [a], 

94. BvldsiLOs held to require sub- 
mlBBlon of question 

(1) Right of president to receive 
salary.—Alabama Lime & Stone Co. 
v. Adams, 119 So. 853. 218 Ala 647. 

(2) Whether corporation made net 
profits in addition to those di.sc1oscd 
by books and tax returns —Aronson 
V. Sol & S. Marcus Co.. 198 N.E. 654, 
292 Mass. 389. 

(3) Whether former sales manager 
was procuring cau.se of sales of cor¬ 
poration’s realty to ciTtain individ¬ 
uals.—Gutherie v. Country CUil> Es¬ 
tates Co., TcxCiv.App., 26 S.W.2d 403. 

(4) Whether officer was dismissed 
because his service was unsat i.sfac- 
tory to executive committee of hold¬ 
ing company.—Coats v General Mo¬ 
tors Corporation, 39 P.2d 838, 3 Cul 
App.2d 340. 

(6) Whether there was a sum due 
and owing to the manager.—Baker v. 
Holland Furnace Co., Utah, 81 l’.2d 
1114. 

(6) Other questions see 14a C J. p 
149 note 61 [a]. 

Bvidenca hsld insuftoisut to rsquirs 
Bubmissiou 

Mich.—Clark v. Capital Tool & En¬ 
gineering Co.. 242 N.W. 831, 269 
Mich. 38. 

Minn.—W. G. Reddlngius Co. v. En- 
kema, 194 N.W. 646. 156 Minn. 283. 
14a C.J. p 149 note 61 [b]. 

Dirsetsd vsrdiet properly refused 
Mass.—Shumaker v. Lucerne-In- 

Maine Community Ass’n, 175 N.E. 
469, 275 Mass. 201. 

96. Mich.—Luyckx v. R. L. Ay 1 ward 
Coal Co., 259 N.W. 135, 270 Mich. 
468. 
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term and salary are annual and coextensive, but the 
salary is fixed after the beginning of the term, the 
question whether the incumbent is entitled to sal¬ 
ary for the full term or only for the period re¬ 
maining after the fixing of the salary is for the 
court.®® 

Instructions, The instructions, which should be 
strictly applicable to the issues and proof,®7 must 
state the law correctly®* and not be misleading.®® 

Verdict and findings. The verdict and findings 
must con‘form to the issues and proof and a 
chancellor, finding that the salary paid an officer of 
a corporation was exorbitant, should find the ex¬ 
tent to which it was exorbitant and direct return of 
the cxcess.2 

e. Judgment and Amount of Recovery 

The Judgment or decree should conform to the is* 
sues, proof, and findings; and the pleadings, evidence, 
and law applicable thereto determine the amount of the 
recovery. 

As in other civil actions the judgment or decree 
should conform to the issues, proof, and findings.® 
According to the pleadings and evidence and the 
law applicable thereto, an officer of a corporation 
may be entitled to a judgment for alH or a part® of 
his claim, and an officer leaving part of his salary 
with the corporation until payment of dividends to 


the stockholders may be entitled, after removal from 
office, to recover the amount.® A court of equity 
will compel the reassignment of choses in action be¬ 
longing to the corporation which have been improp¬ 
erly assigned to officers for their compensation,'"!^ 
but plaintiff’s recovery cannot be reduced on ac¬ 
count of the issuance of a certificate of stock in his 
name where it was never delivered or transferred 
to, or accepted by, him.* 

In a suit for accounting, salaries are to be treated 
like ^ny other ordinary expenses of the company; 
when disallowed in part, the sums disallowed go 
back to the corporation assets from which they were 
taken.® Where an officer sues to recover the share 
of profits under a contract providing, in addition to 
a fixed salary, for a percentage of the profits which 
was to be used to buy stock, the monetary award, in 
view of another action to compel specific perform¬ 
ance of the agreement to purchase, should be limit¬ 
ed to any balance which could not be turned into 
stock, plus costs. In a suit against the corpora¬ 
tion and Its officers to recover compensation, plain¬ 
tiff’s failure to establish that the corporation owed 
him a debt released the individuals from liability 
as officers.il 

An officer cannot recover allowances for expenses 
where he has not alleged an agreement therefor.l^ 


96. N.J —Uob.son v. C. E. Penniman 
Co. S5 A 356, 83 N.J.Law 453. 

97. Xastmetion properly rofiuiod 

Mo—Fi-rrenlitifh \. Edward Fehlig & 
Co.. App., 80 S.W.2d 706. 

98. Mi<h —Kiittle \ What Cheer 
Coal Min. Co., 117 N W. 168, 153 
Mirh. 300. 

14a C J p 149 note 63. 

Zxistmctlon held proper • 

On qu<*.slion of plaintift not proflt- 
inK by collusive aKroement to pad a 
contract.- Sowell v. Mohawk Oil De¬ 
velopment Co.. 281 N.W. 678, 286 
Mich. 165 

ZBLStrnctloiui held inoorregt 

(1) ln.*3truction that any failure on 
his part to use reasonable care to 
comply with the oruinanecs of the 
town would be a reasonable ground 
for discharge of manager.—W. F. 
Boardman Co. v. Fetch, 199 P. 1047, 
186 Cal. 476. 

(2) Instruction that plaintiff could 
not recover because voluntarily jfiv- 
inir up employment before expiration 
of contract period, where plaintilT 
did not. as matti^r of law irive up 
employment with understanding; that 
all claims for services were waived. 
—Fisk V. New Engrland Tire & Sup¬ 
ply Co., 138 N.E. 901, 244 Mass 364. 

(3) Instruction to And for plain¬ 
tiff, suing for salary for services 


rendered as vice president, director, 
and construction superintendent if 
he performed services as vice presi¬ 
dent or officer and director —Ferren- 
bach V. Edward Fehlig & Co, Mo 
App., 80 S.W,2d 705. 

99. Ala—Alabama Dime & Stone Co. 
V Adams, 119 So. 853, 218 Ala 
647. 

14a C.J. p 149 note 64. 

1. nadlags hold not erroneous 

Mass —Arey v. George Associates, 
12 N.E 2d 84. 

2. Pa —Shannon v. Early Foundrj" 
Co., 145 A. 708, 296 Pa. 141. 

3. Zn stockholder's action to compel 
corporate officers to restore money 
taken as wages. Judgment cannot 
preside for asvard to director of 
wages due but not paid; only on 
dissolution of corporation could di¬ 
rector be awarded wages due for 
servi<*es beyond ordinary duties.— 
Hunter v. Conrad. 230 N.Y.S. 202, 132 
Mksc. 579. 

4b Or.—Dunne v. Portland St. R. 
Co.. 65 P. 1052, 40 Or. 295. 

5b Iowa.—Selley v. American Lubri¬ 
cator Co., 93 N.W. 690, 119 Iowa 
691. 

6 . U.S.—Realty Acceptance Corpo¬ 
ration v. Montgomery, C.C.A.Del., 
61 F.2d 636. 


7. Ill.—Emporium Real Estate, etc.. 
Co. V. Emrie, 54 Ill 345 

8. Mo —Taussig v. St. Louis, etc, 
R Co. 85 S\V. 378, 186 Mo 269. 

9b Mass —Love joy v Bailey, 103 N. 
E. 917, 216 Mass. 409. 

10. Mass.—Aronson v. Sol & S. Mar¬ 
cus (''o., 198 N.E. 654, 292 Mass. 
389. 

11. Mass.—Arey v George Associ¬ 
ates, 12 N.E 2d 84. 

Manager's commissions 
Mass —Arey v. George Associates, 
supra 

Accounting 

Where a chemist contracted with 
a manufacturing corporation, most 
of whose stock w'as owned by co¬ 
partnership. to manage a department 
of a factory, for which he was to be 
paid a share of the profits of the de¬ 
partment. in a suit by the chemist 
against the corporation and its chief 
stockholder for an accounting for 
profits on materials bought for his 
department and subsequently sold at 
a profit, on failure of the chemist to 
show a right to an accounting against 
the corporation, he cannot have an 
accounting by the copartnership and 
the chief partner thereof —Klein- 
baum V. Miller. 196 N.Y.S. 821, 202 
App.Div. 126. 

118. La.—Renauld v. Marins Special- 
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A defendant officer who expresses willingness that 
the court should fix his compensation cannot there¬ 
after deny the court's right to do so although the 
bill contains no specific prayer for such relief.^3 

Damages for breach. The measure of damages 
for breach of an officer's contract of employment is 
the amount of the unpaid contract price less sums 
shown in mitigation of damages; profits derived 
from speculation with capital may not properly be 


considered in mitigation, but money received by 
plaintiff from the profits of speculative enterprises 
as compensation for personal services may be con¬ 
sidered.^^ Where the contract of employment pro¬ 
vided for an increase of stock, for the placing of 
part of it in escrow for the plaintiff, and for divi¬ 
dends to be received by him, and where he was pre¬ 
vented from earning the stock, he was entitled to re¬ 
cover the dividends which he would have received.^® 


12. Actions by Corporation 


§ 811. Remedy and Right of Action permitted to sue for and in behalf of the corpora- 

A corporation may sue Its officers or directors for tion. 
their wrongful acts, either at law or In equity. The right 

of action, at least as to particular wrongs, has been held The right of action is in the corporation for such 
nonassignabie. wrongs of its officers as mismanagement of its af- 

Not only does a corporation have a right to sue its fairs^^ and for acts of misfeasance,^® nialfeas- 

directors or officers to redress wrongs inflicted by ance,^^® or negligence,^ and failure to perform du- 

them on the corporation,^® but, as between it and tics .22 An action may be maintained to recover 

the stockholders, this right is, except as statutes money misappropriated^s or unlawfully held,24 sal- 

may otherwise provide, exclusively in the corpora- aries received without proper authorization,^'''* or 

tion,although, as is discussed in § 821 infra, a secret profits from manipulation of the corporation's 

stockholder under certain circumstances may be stock.^® 


ty & Mill Supply Co., 135 So. 374, 
172 La. 835. 

13. Pa.—Shannon v. Early Foundry 
Co., 145 A. 708, 296 Pa. 141. 

14. U.S.—Realty Acceptance Corpo¬ 
ration v. Monlgromery, C.C.A.Del., 
51 F.2d 636. 

15. U.S.—Wright V. Barnard, D.C. 
Del., 248 F. 756. 

Maasnra of damagoo 

Where stock was to be increased, 
and one third issued to plaintiff, but 
corporation did not carry out agree¬ 
ment and subsequently increased 
stock, issuing additional stock to oth¬ 
ers, one third of the original capital 
stock, held to be taken as the basis 
for computing dividends measuring 
complainant's damages.—Wright v. 
Barnard, supra. 

Id. N.C.—Braswell v. Morrow, 141 
S.E. 489, 195 N.C. 127. 

Utah.—Morris v. Ogden State Bank. 

28 P.2d 138, 84 Utah 127. 

14a C.J. p 149 note 71. 

Bedross of lajnrjr to stoeklioldon 
Me.—Bates St. Shirt Co. v. Waite, 
166 A. 293, 130 Me. 362. 
mtatutory liability to oredltors does 
not take away right of corporation 
to sue directors.—Manning v. Camp¬ 
bell, 162 N.E. 770, 264 Mass. 886. 

17. Cal—Anderson v. Derrick, 32 P. 

2d 1078. 226 Cal. 770. 

Idaho.—Ryan v. Old Veteran Mining 
Co., 218 P. 381, 37 Idaho 626. 

Mo.—1’unch V. Hipolite Co., 100 S. 

W.2d 878, 340 Mo. 63. 

N.Y.—Dresdner v. Goldman Sachs 
Trading Corporation, 269 N.Y.S. 


360, 240 App Div. 242, reversing 
265 N.Y.S. 913. 148 Misc. 641 
Tex.—Pratt-Hewlt Oil Corporation v. 
Hewit, 62 S.W.2d 64, 122 Tex. 38. 
affirming Hewit v. Pratt-Hewlt Oil 
Corporation, Civ.App., 35 S.W.2d 
787. 

Ottcers are agents of eorporatlon 

Tex.—Schwarts v. Mims, Civ.App., 40 
S.W.2d 863, error dismissed. 

18. Mo.—Dorrah v. Pemiscot Coun¬ 
ty Bank, 256 S.W. 660, 213 Mo.App. 
641. 

N.Y.—Jones v. Van Heusen Charles 
Co., 246 N.Y.S. 204. 230 Alip.Div. 
694. 

Utah.—Morris v. Ogden State Bank, 
28 P.2d 138, 84 Utah 127. 
CoaTsrslon and waste of property 
N.Y.—Dresdner v. Goldman Sachs 
Trading Corporation, 269 N.Y.S. 
360, 240 App.Div. 242, reversing 265 
N.Y.S. 913, 148 Misc. 641. 
XmpairmsBt of capital 
N.J.—Whitfield V. Kern, 192 A. 48. 
122 N.J.Eq. 332, reversing 184 A. 
333, 120 N.J.Eq. 116. 

Valawfnl deolaratton of dividends 
Cal.—Southern California Home 

Builders v. Young, 188 P. 686, 45 
Cal.App. 679. 

19. Cal.—^Anderson v. Derrick, 82 P. 
2d 1078, 220 Cal. 770. 

N.Y.—Robertson v. Schoonmaker, 285 
N.Y.S. 204, 168 Misc. 627. 

Ultra vires acts 

Tex.—Pratt-Hewit Oil Corporation v. 
Hewit, 62 S.W.2d 64, 122 Tex. 38, 
affirming Hewit v. Pratt-Hewlt Oil 

214 


Corporation, CMv.App., 35 S.W.2d 
787. 

2a Tex.—Schwnrtz v. Mims, Civ 
App., 40 S.W.2d 853, error dis¬ 
missed. 

Fraudulent acts 

Tex.—Pratl-Hewit Oil Corporation v 
Hewit, 62 S.W.2d 64. 122 Tex. 38. 
affirming Hewit v. Pratt-Hewit OH 
Corporation, Civ.App., 36 S.W. 2d 
787. 

21. Cal.—Anderson v. Derrick, 32 P 
2d 1078. 220 Cal. 770. 

Ky.—Scholl v. Allen. 36 S.W.2d 363. 
237 Ky. 716. 

Ohio.—Wasmer v. Massillon Iron & 
Steel Co.. 7 Ohio App. 488. 

Tex.—Pratt-Hewit Oil Corporation v 
Hewit, 62 S.W.2d 64, 122 Tex. 38, 
affirming Hewit v. Pratt-Hewit Oil 
Corporation, Civ.App., 35 S.W.2d 
787. 

22 N.C.—Braswell v. Morrow, 141 S. 
E. 489, 196 N.C. 127. 

23. W.Va.—Piedmont Grocery Co. v. 
Hawkins. 98 S.E. 162, 88 W.Va. 180. 
4 A.L.R. 828. 

24. Pa.—Club Laundry & Cleaning 
Co. V. Murphy, 109 A. 622, 266 Pa. 
183. 

Frssldsnt as defendant 

The position of defendant as plain¬ 
tiff corporation's president would not 
preclude company from instituting 
suit through its other officers.—Club 
Laundry & Cleaning Co. v. Murphy, 
supra. 

25. Kan.—^Whitewater Telephone Co. 
V. Cory, 232 P. 609, 117 Kan. 468. 

23. Kan. — Federal Reserve Life Ins. 
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Form of action. The corporation may sue at 
law27 or in equity,28 as may be proper under the 
circumstances of the particular case. In an action 
at law the remedy may take the form of an action 
for damages,28 or of an action in assumpsit for 
money had and received ;28 in equity it may take 
the form of a suit to compel an accounting,2i or to 
impress a trust on particular funds22 or on corpo¬ 
rate stock.23 

Assignees, A right of action by a corporation 
against directors for fraud has been held nonas- 
signable;2^ under this theory an assignee has no 
standing in equity as against the directors, in the 
absence of allegation and proof that he is a credi¬ 
tor or stockholder of the corporation.28 

Arbitration. A provision for the submission of 
disputes to arbitration will not be extended beyond 
the fair construction of its language; hence an ar¬ 
bitration provision in a trust agreement for the 
liquidation of a corporation will be extended only 
to controversies involving the recognition and car¬ 
rying out of the agreemcnt.38 

§ 812. Jurisdiction 

An action by a corporation agalnat fta ofTIcora or 


diractora la properly brought at law If the legal remedy 
la adequate, but equity may have Jurladictlon If the 
legal remedy la Inadequate; where grounda for equitable 
relief exlat, equity may aaaume Jurladlotlon of the whole 
caae Including legal mattera. 

Whether an action by a corporation against its 
directors or officers is properly brought at law or in 
equity depends on the nature of the case;®^ if the 
remedy at law is adequate the action is properly 
brought at law,®* but if the legal remedy is inade¬ 
quate it is properly brought in equity.®® Actions to 
recover damages for tortious^® or negligent^^ acts 
are within the jurisdiction of the law courts. Eq¬ 
uity has jurisdiction over actions to compel an ac¬ 
counting by corporate officers for their acts in viola¬ 
tion of duty or breach of trust, ^2 including actions 
in which an accounting is sought for misappropria¬ 
tion of corporate funds or property,43 for misman¬ 
agement of corporate affairs resulting in loss and 
waste of corporate assets,44 and for individual prof¬ 
its unlawfully received.45 Equity may impress a 
trust on profits realized by a corporate officer from 
his activities in engaging in a competitive business 
in violation of his fiduciary obligations.48 

Even though there may be a remedy at law, there 
may also exist grounds for equitable relief which 
entitle a court of equity to assume jurisdiction47 


Co. V. Gregory, 294 P 859, 132 Kan. 
129. 

37. NY.—Potter v. Walker, 287 N. 
Y.S. 806, 159 Mlsc. 339, modified on 
other grrounda 293 N.Y.S. 161, 252 
App.Dlv. 244, affirmed 11 NK2d 
335. 276 N.Y. 16—W. B, Cruik.<ihank 
Bldn;. Corporation v. Es:bort, 221 N. 
Y.S. 6. 129 Miac. 268. affirmed 223 
N.Y.S. 923, 221 App Div. 768. 

I*a.—Barnea & Tucker Co. v. Bird 
Coal Co.. 32 PaDlst. & Co. 635. 

14a C.J. p 149 note 72. 

88. IJ.S.—Moon Motor Car Co. v. 
Moon. CCA.Mo., 68 F.2d 90. 

N.Y.—Winter v. Anderson, 275 N.Y. 
S. 373, 242 App.Div. 430—Woolson 
Spice Co. V. Columbia Trust Co., 
181 N.Y.S. 149, 110 Miac. 687. 

Pa.—^Automobile Securitlea Corpora¬ 
tion v. Wilson, 141 A. 849, 293 Pa. 
143. 

S.C.—Farley v. Mathews, 167 S.E. 
602, 506, 168 S.C. 294, citingr Oor. 
pns Jnria. 

14a C.J. p 149 not© 78. 

89. N.Y.—Potter v. Walker, 11 N.E. 
2d 336. 276 N.Y. 15. 

Pa.—Barnes & Tucker Co. v. Bird 
Coal Co., 32 Pa.Dist. & Co. 636. 

14a C J. p 149 note 71. 
ao. W.Va. —Piedmont Grocery Co. v. 
liuwkins, 9^ S.R 152. 83 W.Va. 180, 
4 A.L..K. 828. 

31. N.Y.—Winter v. Andersonf 276 
N.Y.S. 873. 242 App.Div. 430—Wool- 
son Spice Co. V. Columbia Trust 
Co., 181 N.Y.S. 149, 110 Misc. 687. 


Pa.—^Automobile Securities Corpora¬ 
tion V. Wilson, 141 A. 849, 293 Pa. 
143. 

38. U.S.—Red Top Cab Co. v. Han- 

chett, D.CCal.. 48 F.2d 236. 

33L Del.—Loft, Inc. v. Guth, Ch., 2 
A.2d 226. 

34. Mass.—United Zinc Cos. v. Har¬ 
wood, 103 N.E. 1037, 216 Mass. 474, 
Ann.Cas.l916B 948. 

14a C.J. p 160 note 76. 

3& U.S.—Hoffman v. Bullock. C.C.N. 

Y., 34 F. 248. 

36. Cal.—Fischer v. Superior Court 
in and for Los Angeles County, 287 
P. 556, 106 CaLApp. 466. 

37. Wis.—North Hudson Mut. Bldg., 
etc.. Assoc. V. Childs, 53 N.W. 600, 
82 Wis. 460, 33 Am.S.R. 67. 

14a C.J. p 149 note 74. 

38. Mich—Bay City Bridge Go. v. 
Van Etten, 36 Mich. 210. 

N.Y.—Potter v. Walker. 11 N.K.2d 
336, 276 N.Y. 15—Potter v. Walker, 
287 N.Y.S. 806. 159 Misc. 339, modi- 
fted on other grounds 293 N.Y.S. 
161, 252 App.Div. 244. 

39. N.Y.—Potter v. Walker, 11 N.E. 
2d 335, 276 N.Y. 16—W'oolson Spice 
Co. V. Columbia Trust Co.. 181 N.Y. 
S. 149. 110 Misc. 687. 

14a C J. p 150 note 83. 

40. I*a.—Barnes & Tucker Co. v. 
Bird Coal Co., 32 Pa.Di8t. & Co. 
636. 

41. N.Y.—W. B. Cruikshank Bldg. 
Corporation v. Egbert, 221 N.Y.S. 
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6, 129 Misc. 268. affirmed 223 N.Y.S. 
928. 221 App.Div. 768. 

14a C.J. p 150 note 88. 

48. Ala.—Farmer v. Brooks, 104 So. 
322, 213 Ala. 137, citing Cozpns Jn. 
ris. 

Mich.—Airport Recreation Club v. 
Morris. 286 N.W. 131, 288 Mich. 
694. 

Pa.—Cochran v. Shetler, 133 A. 232, 
286 Pa. 226. 

14a C J. p 150 note 87. 

43. U.S.—Moon Motor Car Co. v. 
Moon, C.C.A.Mo.. 58 F.2d 90. 

N.Y.—W. B. Cruikshank Bldg Cor¬ 
poration V. Egbert, 221 N.Y S. 6, 
129 Misc. 268. affirmed 223 N.Y.S. 
923, 221 App.Div. 768. 

Pa.—^Automobile Securities Corpora¬ 
tion V. Wilson. 141 A. 849, 293 Po. 
143. 

44. N.Y.—Winter v. Anderson. 276 
N.Y.S. 373, 242 App Div. 430. 

Negligent or wrongfiil oondnot 
Md—Pritchard v. Myers. 197 A. 620, 
116 AL.R. 775. 

45. N.Y.—^Woolson Spice Co. v. Co¬ 
lumbia Trust Co., 181 N.YS. 149, 
110 Misc. 687. 

46. U.S.—Red Top Cab Co. v. Han- 
chett, D.C.Cnl., 48 F 2d 236. 

Del.—Loft, Inc., v. Guth, Ch., 2 A.2d 
225. 

47. N.Y.—Woolson Space Co. v. Co¬ 
lumbia Trust Co., 181 N.Y.S. 149, 
110 Misc. 687. 

, 14a C J. p 150 note 85. 
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and if it assumes jurisdiction, in such a case, it 
may dispose of all matters involved, both legal and 
equitable.^® 

A statute giving equitable jurisdiction in an ac¬ 
tion ex contractu against a corporate officer, where 
an attachment is ancillary thereto, docs not confer 
such jurisdiction in an action ex delicto.^® 

§ 813. Conditions Precedent 

In an action by a corporation against an officer for 
conversion of funds it is not a condition precedent that 
there be a demand for the return of the money or that 
the wrongful act be disaffirmed. 

In an action to recover funds converted or mis¬ 
appropriated by a corporate officer it is not a condi¬ 
tion precedent that there be a demand for the re¬ 
turn of the money,or a disaffirmance of the act 
of misappropriation, as a void act is not made valid 
by a ratification.®! 

§ 814. Defenses 

Matters available as a defense must be such as nega¬ 
tive a cause of action In plaintiff. 

An officer cannot assert illegality of a contract 
for the sale of stock as a defense to an action by a 
corporation to recover profits received®- or proceeds 
appropriated®*^ from such sale, where plaintiff need 
not rely on the illegal contract to establish his 
cause of action. Other matters held not to consti¬ 
tute a good defense include insolvency of the corpo¬ 
ration ;®4 defendant’s discharge in bankruptcy, 
where the action is to recover unliquidated damages 
for a tort;®® ignorance of matters which defendant 


is presumed to know;®® good faith, where the 
charge is engaging in a transaction expressly pro¬ 
hibited by the company by-laws ;®7 the fact that 
there has been a change of stockholders since the 
commission of wrongful acts sued on;®® the fact 
that others equally guilty are not made parties de¬ 
fendant;®® and exposure to risk of double liability 
because of the existence of a right of action for the 
same wrong in a subsidiary company, where defend¬ 
ant is not a director of the subsidiary company.®® 
The unauthorized acts or laches of one agent of a 
corporation does not discharge another agent from 
liability for a breach of the rules and regulations 
of the corporation.®! 

Where from the proceeds of the sale of stock a 
corporation’s agent wrongfully pays an unauthor¬ 
ized dividend, the corporation is not precluded from 
recovering such payment from the agent by reason 
of the fact that the recovery would inure to the 
benefit of its own stockholders who also had re¬ 
ceived the payments of the alleged dividends.®- The 
fact that a defendant officer made a contribution in 
a settlement with a corporation creditor, in which 
settlement certain stock was received, does not bar a 
recovery by the corporation in a suit to have the 
stock impressed with a trust.®® 

In an action on a note a defendant does not lose 
his right to interpose a defense of failure to per¬ 
form a condition precedent because he has become 
a director in plaintiff corporation, where such de¬ 
fense accrued prior to the time he became a direc¬ 
tor.®^ 


48. N.T.—^Woolson Spice Co. v. Co¬ 
lumbia Trust Co., supra. 

Under statute 

(1) Equity may have Jurisdiction 
ever matters which previously were 
triable only at law.—Tompkins v. 
Miller, Tompkins & Co., 201 N.Y.S. 
392, 207 App.Div. 819. 

(2) Hence, an equity court having 

Jurisdiction as to certain matters in 
a case may dispose of the entire case, 
including such issues as a claim for 
damages resulting from negligence 
of corporate officers.—German-Amer- 
ican Coffee Co. v. Diehl. 149 N.Y.S. 
413. 86 Misc. 547, affirmed 152 N.Y.S. 
1113, 168 App.Div. 913—Gray v. 

Heinze, 144 N.Y.S. 1045, 82 Misc. 618 
—14a C.J. p 150 note 89. 

(3) A defense of an adequate rem¬ 
edy at law in an action brought to 
compel an accounting by corporate 
officers is bad under such a statute. 
—Woolson Spice Co. v. Columbia 
Trust Co., 184 N.Y.S. 484, 193 App. 
Div. 661. 

49. W.Va.—Piedmont Grocery Co. v. 
Hawkins. 98 SJS. 152, 83 W.Va. 
180. 


5<k N.Y.—East New York, etc., R. 
Co. v. Elmore, 5 Hun 214. 

61. N.Y.—Quintal v. Kellner, 189 N. 

E. 770, 264 N.Y. 32, affirming 265 
NY.S. 206, 238 App.Div. 651. 

52. TT.S—Franklin v. Mortgage 
Guaranty & Security Co., C.C.A. 
Cal., 57 P.2d 834. 

53. Cal.—German Pub. Co. v. 
Scheldt, 246 P. 88, 77 Cal.App. 238. 
Directors held estopped to set up a 

defense that the money in question 
was the proceeds of an unlawful is¬ 
sue of shares.—Pittsburg Min. Co. v. 
Spooner, 42 N.W. 259, 74 Wis. 307, 
17 Am.S.R. 149. 

54. Ky.—Covington, etc., R. Co, v. 
Bowler, 9 Bush 468. 

65. N.Y.—Hun v. Cary, 69 Ilow.Pr. 
426, affirmed 82 N.Y. 65. 37 Am.S. 
R. 546. 

56. U.S.—Corbett v. Woodward, Or., 
6 F.Cas.No.3.223. 6 Sawy. 403. 

Me.—Folsom v. Smith, 92 A. 1003, 
113 Me. 83. 

14a C.J. p 151 note 7. 
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’67. Kan.—Hoffman v. Farmers' Co¬ 
op. Shipping Assoc., 97 P. 440, 78 
Kan. 561. 

14a C.J. p 151 note 5. 

68. Vt.—^Hooker, etc , Co. v. Hooker, 
92 A. 443, 88 Vt. 335. 

14a C.J. P 151 note 99. 

69. N.Y. —Brooklyn Ileighls Realty 
Co. V. Kurtz, 100 N.Y.S. 723. 11.5 
App.Div. 74. 

Proper and necessary parties see In¬ 
fra S 816. 

00. N.Y. —General Rubber Co. v. 
Benedict, 109 N.E 96. 215 N.Y. 18. 
Ii.R.A.1915F 617, affirming 149 N. 
Y.S. 880, 164 App.Div. 332. 

61. N.J.—People’s Bldg., etc.. Assoc. 
V. Wroth, 43 N.J.I^aw 70. 

68. Pa.—White v. inuenlx Iron 
Works Co.. 129 A. 71. 283 Pa. 206. 

63. Del.—Loft. Inc., v. Guth, Ch., 2 
A.2d 225. 

04. Idaho.—New England Nat. Bank 
of Kansas City v. Hubbell, 238 P. 
808, 41 Idaho 129. 
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§ 815. Time to Sue 

A corporation's action against its officers or di¬ 
rectors must be brought within the period of any ap¬ 
plicable statute of limitations when It Is brought at law, 
and within a reasonable time when brought in equity. 

In an action at law by a corporation jij^ainst its 
officers or directors, plaintiff must institute suit 
within the period of any applicable statute of limi¬ 
tations or it is not timely brought.®** The period be¬ 
gins to run from the time of discovery of the facts 
giving rise t<; the cause of action but where such 
facts could be discovered by a simple inquiry noth¬ 
ing short of active concealment by defendant will 
toll the statute.®^ However, in an action against a 
corporate treasurer to recover for funds borrowed 
by him, it has been held that his act in charging 
himself with interest is a sufficient recognition of 
the debt to remove the bar of limitations.®® 

The doctrine of laches may be invoked against a 
corporation suing in equity,®® if suit is not brought 
within a rcasonable^time.^O To be guilty of laches, 
however, plaintiff must have had knowledge of the 
facts upon which the right of action is based,"<1 an<l 
must have acquiesced therein.^2 While a mere 
suspicion of the facts has been held insufficient to 
constitute knowledge,'^® if the facts can he disco\ 


cred by a simple inquiry an active concealment is 
necessary to excuse laches.74 A delay not result¬ 
ing in prejudice to defendant has been held unavail¬ 
able as a dcfcnse.75 

§ 816. Parties and Process 

The corporation is a proper, and usually a necestary, 
party. All officers or directors who have participated in 
wrongful acts may be sued either lointly or severally. 
It is not always necessary that all be made defendants, 
however, and nonparticipating officers or directors should 
not be Joined. 

In an action against officers or directors of a cor¬ 
poration to enforce a corporate right or interest, or 
to redress a corporate wrong, the corporation is not 
only a proper,"^® but usually is a necessary, *^7 party 
plaintiff. 

A corporation may bring an action for damage to 
preferred stockholders without naming them Jis 
parties plaintiff."^® 

Parties defendant. Where all of the directors of 
a corporation arc personally liable for wrongful 
acts or omissions, the coriioration may maintain an 
action against them jointly or severally;'^® but 
\.herc only some of the directors are individually or 
severally liable it is improper to join other directors 


65. I’a.—r.anu's /vs Tucker Co. v. 
HIrrt Coal Co, :’i2 I‘a Dist. & Co. 

14a C J p 1 r>1 n(»te 11. 

Tru««l rclntion.slii]) of directors a.«« ex¬ 
empt inv <'iise from statute s«*e the 
CJS title l.<iiiiiiation.M of Actions 
S 171>, als«» 37 CJ p Oir» note 20-p 
me note 37. 

Bight to aae immediately 

Whrn- II treasurer holdmpr money 
of a <’»>r|)oralioii uppropriiites U niul 
makes Imii.s* If debtor bv wronR, he 
ma> bi' sued bv the rorp»nation nt 
once, wild her or not he <'<»ntinues Jn 

<»nic«-Marlborough Assoc, v. Peters, 

60 K K .396, 179 Ma.ss 61. 

66. r.S—Twin-lack Oil Co v. Mar- 
hur>. DC.. 91 rs. riS7, 23 D Kd. 
328 

Mo.--Kent Priest. 86 Mo. 475. 

Pa—IlnrrlshurK Dank v Forster, 8 
AValt.*? 12. 

14a C J p 151 note 12. 

67. J’a—I lames & Tucker Co. v. 
l?ird Coal Co, 32 Pa Dist & Co. 
535 

68. Mt-P.luchill* Aeademy v. Ellis, 

32 Me 260. 

68 . Mo—Virginia C. Mining:, Mill¬ 
ing & Smelting Co. v. Clayton, 233 
SW. 215. 

XAches not a defense in action for 
damages 

N.y.— Iliijt Bank v. Car\er, 31 Barb 
230. 

70. Fla.—Chipola Valley Ilealty Co. 

V. Orifnn. 115 So. 541, Fla. 1161. 
14a C.J. p 151 note 10. 


Directors are not ''trustees" in 

sen.se that do<*trine of laches will 
not run in thtur favor on debt to 
<*orporalion—Guilfoyle v. Brown, 88 
P2d 1082, 149 Kan. 615. 

I Delay held unreasonable 

I Pa P.arnes & Tucker Co. v. Bird 
I (^lal (?o , 33 Pa Dist. & Co 535. 

I Delay held not unreasonable 
[ Ptali (lien Allen Mining Co. v 
1 I'ark Galena Mining Co, 296 P 231, 
I 77 Utah 362. 

71. Fla—Chipola Valley Bealty Co. 
V. OrifTln, 115 So. .541. 94 Fla. 1151. 
Stockholders* ignorance of the 
facts on which the right to relief is 
based piccliides the defense of lach- 
! es — "Voorhet s v. Nixon, 66 A. 192, 72 
I N .r E(i. 791. affirmed 69 A. 643, 73 N 
! J Eq. 673. 

Knowledge of ollleers and agents 

IS imputable to the corporation — 
Virginia C. Mining, Milling & Smelt¬ 
ing Co. V. (ffayton, Mo, 233 S W. 215. 

Knowledge need not be expressly 
negatived in a bill to compel a cor¬ 
porate officer to account for funds 
misappropriiited, w'here the only 
means of aciiuinng knowledge was 
through such officer.—Gregiilcuf v 
Prolilc Cotton Mills, 180 So. 582, 235 
Ala. 530. 

78. Ala.—Jacksonville Public Serv- 
wv Corporation v. Profile Cotton 
Mills, 180 So. 5S3, 236 Ala. 4. 

Me.—Bales St. Shirt Co. v. Waite, 
166 A. 293, 130 Me. 352. 
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73. N J.—National Mfrs. Co. v. Bird, 
127 A. 819, 97 N.J.Kq. 242. 

74. Pa — Barnes & Tucker Co. v. 
Bird Coal Co, 32 Pa Dist. & Co. 535. 

75. Ill—Dixmoor Coif Club v. Ev¬ 
ans, 156 NE. TS3, 325 111. 612. 

K.J —^National Mfrs. Co v. Bird, 127 
A. 819, 97 NJ.Eq. 242. 

Utah — Glen Allen Mining Co. v. Park 
Galena Mining Co., 296 1\ 231, 77 
Utah 362. 

Defendants responsible for delay 

Where defendants constitute a ma¬ 
jority of the board of director.^ and 
they alone are ehargcable w^ith the 
delay, laches does not constitute a 
d<*fense.—Young v. Columbia Land, 
etc., Co , 99 P. 936, 101 P. 212, 63 Or. 
43S, 133 Am.S li. 844. 

76. Cal —San Leandro Canning Co. 
V. rerillo, 258 P. 666, 84 Cal.App. 
C27. 

Ill—Dixmoor Golf Club v. Evans, 
156 NE. 785, 325 111. 612. See 
Cordon v. Brueker, 208 Ill.App. ISS. 
S C --Stcw'nrt v. Ficken, 149 S E. 
164, 151 SC. 424. 

77. 111.—S(*e Cordon v. Brueker, 208 
lU.App, 188 

S.t\—Browne v. Hammett, 131 S K. 
612, 133 S.C. 446. 

78. Me.—Bates St. Shirt Co. V. 
Wane, 166 A. 293, 130 Me 352, 

79. 111.—See Voorhees v. Mason, 203 
Ill.App 628 

Minn.—Horn SiUer Min. Co. v. Ryan, 
44 N.W. 56. 42 Minn. 196. 
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who have not participated in the wrongful acts.®® 
All officers or directors who have participated in 
wrongful acts need not necessarily be made parties 
to an action against some of them;®^ thus, it is un¬ 
necessary to include as defendants nonresident di¬ 
rectors,®2 or officers or directors who have made 
proper restitution for their wrongful acts.®® 

Parties other than a corporate officer or director 
that have been held, not to be necessary parties in¬ 
clude the mortgagee of a mortgage securing a loan 
encumbering corporate property purchased by an 
officer at execution sale;®^ purchasers of notes and 
liens from officers conspiring to defraud the com¬ 
pany;®® and bodies or associations from which the 
corporation was formed.®® However, the lessor of 
property leased by a corporate director has been 
held to be a necessary party to an action to impress 
a trust on the property.®^ 


§ 817. Pleading 

Under general rulee of pleading, plalntlfT’e bill, 
declaration, or complaint muat allege facta etatlng a 
cause of action. Affirmative defenses must ordinarily be 
specifically averred. 

In an action by a corporation against its officers 
or directors the bill, declaration, or complaint must 
state a cause of action.®® It should be definite and 
certain®® and should state facts sufficient to show 
liability;®® but it need not allege mere matters of 
evidence®! or presumptions of law.®-® It is unneces¬ 
sary that a complaint negative knowledge of, or 
show acquiescence on the part of stockholders in, 
the negligence or misconduct of the directors.®® It 
is not vitiated by matters which may be regarded as 
surplusage.®^ Pleadings have been held sufficient or 
insufficient to state a cause of action for ncgli- 


Beoovery agaiurt dlraotors Jointly 
allowed 

Mass.—General Mortgage & Loan 
Corporation v. Guaranty Mortgage 
& Securities Corporation. 162 N.E. 
819. 264 Mass 253. 

Pa.—McCarty's Appeal, 4 A. 925. 110 
Pa. 379. 

80. Ariz.—Fagcrberg v. Phoenix 
Flour Mills Co., 71 P.2d 1022. 

N.y.—Franklin F. Ins, Co. v. Jenkins, 
3 Wend. 130. 

Booovory allowed against on# only 

Vt.—Hooker, etc , Co. v. Hooker, 92 
A. 443. 88 Vt. 335. 

Bill dismissed against nonperticipat- 
ing defendant 

U.S —Davenport Oil Co. v. Daven¬ 
port, C.C.A.Ky., 23 F.2d 191, certi¬ 
orari denied 49 S.Ct. 21, 278 U.S. 
617, 73 L.Ed. 540. 

81. N.Y.—Smith v. Rathbun, 22 Hun 
150. 

President and secretary held not neo. 
essary parties 

In an action for an accounting 
brought against an officer and di¬ 
rector it has been held that, defend¬ 
ant's , answer having stated a suffi¬ 
cient defense, the president and sec¬ 
retary wore not necessary parties; 
but in view of a motion stating facts 
which would entitle defendant to 
bring a stockholder's aetjon against 
them it was proper to make them 
parties in order to avoid a multiplic¬ 
ity of suits.—Sliver Creek Preserving 
Corporation v. Porter. 299 N Y.S. 678, 
164 Misc. 818, affirmed 6 N Y S.2d 612, 
254 App.Div. 814. 

88. Md.—Fisher v. Parr, 48 A. 621, 
92 Md. 246. 

14a C.J. p 152 note 23. 

83. W.Va.—North American Coal, 
etc.. Co. V. O'Neal, 96 S.E. 822, 82 
W.Va. 186. 

14a C.J. p 152 note 22. 


84. Ga.—Fricker v. Americus Mfg. 
etc. Co. 62 S.E. 66, 124 Ga. 165. 

14a C.J. p 161 note 21 [b]. 

85. W.Va.—North American Coal, 
etc., Co. V. O'Neal, 95 S.E. 822, 82 
W.Va. 186. 

14a C.J. p 151 note 21 [c]. 

86. N.J.—Organized Labor Hall v. 
Gebert, 22 A. 678, 48 N.J.Eq. 393. 

14a C.J. p 151 note 20. 

87. Fla.—Jacksonville Cigar Co. v. 
Dozier, 43 So. 523. 53 Fla. 1059. 

14a C.J. p 151 note 21 [a]. 

88. U.S.—Fisher v. Graves, C.C.N.Y., 
80 F. 590. 

14a C.J. p 152 note 30. 

Allegations held snttcient 

Anz.—Fagerberg v. I’hccnix Flour 
Mills Co., 71 P2d 1022. 

Cul.—Smeland v. Itenwick, 196 P. 283, 
50 Cal.App. 565. 

Kan.—Consolidated Oil, Gas & Mfg. 
Co. V. Overfleld, "214 1\ 809, 113 
Kan. 294. 

Mass.—Lydia E. Pinkham Medicine 
Co, v. Gove, 9 N.B.2d 573. 
Allegations hsld insnfioient 
Fla.—Ticknor v. Interstate Cooperage 
Co., 146 So. 655, 108 Fla. 447. 

Bill held defective for failure to 
show want of consent to unlawful 
transaction and loss resulting from 
mismanagement.—^Adams v. Alabama 
Lime & Stone Corporation, 127 So. 
644, 221 Ala. 10. 

89. N.Y.—Mutual L. Ins. Co. v. Mc¬ 
Curdy, 103 N.Y.S. 840, 118 App.DJv. 
822—Franklin P. Ins. Co, v. Jen¬ 
kins, 3 Wend. 130. 

14a C.J. p 152 note 31. 

Bills held snttoiently dsfinite and 
osrtain 

Md.—Matthews v. Headley Choco¬ 
late Co., 100 A. 646. 130 Md. 623. 
14a C.J. p 152 note 31 [a]. 

218 


Allegation held nneertain 

A general allegation that books of 
corporation were lost during Interval 
between fraud committed by director 
and the commencement of ac’tlon 
based thereon is not sufficiently cer¬ 
tain to overcome defense of laches 
and limitations; there should be an 
nllegation that diligent effort had 
been made to find them.—Jones Min. 
Co. V. Cardiff Min. & Mill. Co.. 191 P. 
426, 56 Utah 449. 

90. Kan.—Federal Reserve Life Ins. 
Co. V. Gregory, 294 I*. 859, 132 Kan 
129. 

NY—Yorkvllle Square Club v. Lich- 
tenberger, 250 N.Y.S. 571, 140 Misc. 
348. 

14a C.J. p 152 note 32. 

Allegations held snAcient 

Ga.—Baker v. Hutton. 170 S.E. 95, 47 
Ga.App. 176. 

Petails within defendant’s knowl¬ 
edge 

In action by corporation against 
directors, rule requiring allegation 
of specific facts of fraudulent trans¬ 
action is le.MB rigidly applied where 
details are solely within defendant's 
knowledge.—Federal Reserve Life 
Ins. Co. V. Gregory, 294 P. 859, 132 
Kan. 129. 

91. Mass.—Malden, etc.. Gas Light 
Co. V. Chandler, 95 N.E. 791, 209 
Mass. 854. 

9S. Mo.—Sessinghaus Milling Co. v. 
Hanebrlnk, 152 H.W. 364, 247 Mo 
212, Aiin.CaB.i914B 875. 

93. Minn.—Horn Silver Min. Co. v. 
Ryan. 44 N.W. 66, 42 Minn. 196. 

94L Ohio.—Portage County Mut. Ins. 
Co. v. Wetmore, 17 Ohio 830. 
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gcnce,®® unlawful expenditures,®® fraud,®7 or for 
illegal payment of dividends;®® or for the award of 
such relief as an accounting,®® or an injunction en¬ 
joining directors from disposing of corporate as- 
sets,i or restraining the prosecution of actions on 
corporate bonds.® 

Particular words used in the complaint will be 
considered in connection with the context in deter¬ 
mining their meaning.® 

Misjoinder of causes of action. It is not a mis¬ 
joinder of causes of action to allege several distinct 
acts of negligence.^ Where the acts charged are 
such that it is impossible to draw a distinct line be¬ 
tween those which only permitted and those which 
aided the wrongdoing of another, the complaint is 
not demurrable on the ground that it improperly 
joins causes of action for negligence and for mal¬ 
feasance.® 

Pica or ans7vcr. An affidavit of defense is suffi¬ 
cient whore it denies facts essential to plaintiff's 
right to recover.® An affirmative defense, such as 
the stockholders’ acquiescence in defendant’s wrong¬ 
ful acts, must be specifically alleged.*^ An affidavit 
of defense setting up an agreement relieving de¬ 
fendant of liability is insufficient if it fails to allege 


facts showing that such agreement is authorized 
and binding.® A defense to an action against a 
corporate president to recover money paid on a con¬ 
tract to purchase property from the defendant has 
been held insufficient where there was no averment 
of delivery nor explanation of failure to perform.® 

Issues, proof and variance. In an action to re¬ 
cover proceeds of a sale of stock appropriated by 
defendants, conspiracy may be proved without being 
alleged.!® 

§818. Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

In an action by a corporation against Its officers or 
directors the burden Is generally on the plaintiff to prove 
a cause of action, and on the defendant to prove any 
affirmative defense raised by him. 

In an action by a corporation against its officers 
or directors the burden is generally on plaintiff to 
prove a cause of action;!! if the action is based on 
misconduct of an officer or director, plaintiff has the 
burden of proving some actionable wrong, such as 


95. PleadiiifirB held iasuAclent 

N-.J.—Hontloy n. ColeaO*. 163 A. 98, 
10 N.J.MIrc. 1L>22. 

N.Y —V. Cunningham Nat¬ 
ural Cias Corporation, 298 N.Y.S. 
200 . 164 Misc. 1. 

96. Fleadlagti held anttcient 

Cal.—San Ltandro Canning Co. v. 
JVrillo, 258 P. 670, 84 Cal.App. 
635. 

Pleadlngv held InsnAcleiLt 

('al.— San LfC^andro <'’aiming Co. v. 
Pprlllo, supra. 

97. Pleadlnffs held euAclent 

Cal —San l-.<*andro (banning Co, v. 

IVrillfi, 258 P 666, 84 Cal.App. 627. 
Kan. —Frdoriil llP.*?orv« Lifo Ins. Co. 
V. Ortgory. 294 I*. 859, 132 Kan. 
129. 

Md.—Matthows v. Jleadloy Chocolate 
Co.. lOO A. 645, 130 Md. 623. 
Pleadinde held IneuAciant to show 
ratification of wrongful acts or waiv¬ 
er of fraud —Consolidated Oil, Oas 
d; Alfg. C\». V. Overlleld, 214 P. 809, 
113 Kan. 294. 

96. Pleadings held lasnAolent 

N.y.—Frank Gilbert l»aper Co. v. 
Prankard, 196 N.Y.S. 638, affirmed 
198 N.Y.S. 26. 204 App.Dlv. 83. 

89. Plesdlngs held snAolent 
Ala.—Jacksonville Public Service 

Corporation v. Profile Cotton Mills, 
180 So. 683. 236 Ala. 4. 

N.V.—National Drama Corporation v. 
Burns. 183 N.Y.S. 739, affirmed 185 
N.Y.S. 943, 194 App-.Dlv. 969. 


Pa.—Automobile Securities Corpora¬ 
tion V. Wilson, 141 A. 849, 293 Pa. 
143. 

Ownership of stock should be al¬ 
leged in an action for on accounting, 
where there is no allegation that the 
corporate books are In plaintiff’s pos- 
se.ssion.—Matthews v. Headley Choc¬ 
olate Co., 100 A. 645. 130 Md. 623. 

1. Pleadings held snAclent 

Fla.—Ridgcland Development Co. v. 
Bundy. 146 So. 379. 108 Pla. 246. 

2. Pleadings held suAcient 

N.Y.—National Drama Con)orallon v. 
Burns, 183 N.Y.S. 739. affirmed 185 
N.Y.S. 943. 194 App.Div. 969. 

3. Cal.—Wt*.stern States I.. Ins. Co. 
v. Lockw'ood, 136 P. 496, 166 Cal. 
185. 

4k Minn.—Horn Silver ATin Co. v. 
Ryan, 44 N.W. 66, 42 Mum. 196. 

5. N.Y.—Smith v. llathbun, 22 Hun 
160. 

6 . Pa—Third Reformed Dutch 
Church V. Jones, 19 A. 279, 132 Pa. 
462. 

7. N.Y.—Quintal v. Kellner, 189 N. 
K. 770, 264 N.Y. 32. affirming 266 N. 
Y.S. 206, 238 App Div. 651. 

Allegations held snAolent to state ds. 
fense 

In action by corporation against 
director and officer for accounting as 
respects funds delivered for invest¬ 
ment and excess withdrawals for sal- 
I ary, answer alleging that Investment 
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was undertaken with cooperation of 
corporate president and without mis¬ 
conduct, and that salary was proper¬ 
ly drawn and was commensurate to 
those paid to corporate president and 
secretary, stated a defense.—Silver 
Creek Preserxing Corporation v. Por¬ 
ter, 299 N.Y.S. 678, 164 Misc. 818. af- 
nrmed 5 N.y.S.2d 512. 254 App Div. 
814. 

8. Pa.—Harp Bldg., etc., Assoc, v. 
Sheehan, 29 Pa Super. 382. 

Agreement authorizing oAcer’s lease 
to himself 

In suit by a corporation against oc¬ 
cupants of corporation property which 
president of corporation had lea.sod 
to himself, respondents must file an¬ 
swer setting forth particularly the 
agreement authorizing such lease and 
to which hoard of directors assented 
hut where eoiporate seal and attesta¬ 
tion by secretary were lucking — 
First Nat. Bank v. New Upper De- 
high Coal Co., 32 Luz.L.Reg., Pa., 
270. 

9. Pa.—Club Daundry & Cleaning 
Co. V. Murphy, 109 A. 622, 266 Pa. 
183. 

10. N.Y.—Frank Gilbert Paper Co 
V. Prankard, 198 N.Y.S. 2r), 204 App. 
Div. 83, affirming 195 N Y.S. 638. 

11. U.S.—Rosenthal v. Pme Hill 
Cons. Min. Co.. Cal., 167 F. 83, 81 
C.C.A 587. 

Md.—Foutz v. Alillor, 76 A. 1111, 112 
Md. 458. 
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negligence, bad faith, lack of sound judgment, ^2 
mismanagement or misappropriation of funds.13 

Defendant has the burden of proving an affirma¬ 
tive defense.^^ Under a defense of payment from 
corporate funds with which defendant's own funds 
were intermingled, defendant has the burden of 
proving specifically what amounts and items were 
his own.^5 If plaintiff establishes a prima facie 
case of misappropriation, the burden is then on de¬ 
fendant to show that he is not liable for the total 
loss.i® 

Fairness and honesty of dealings. As shown in § 
783 supra, the burden of showing the validity of a 
contract and the fairness and honesty of dealings 
between a corporation and its officers or directors is 
on the latter, but dealings between directors and 
third persons are presumed to be honest and fair.^*^ 

b. Admissibility 

The rules applicable to admissibility of evidence In* 
civil actions generaliy govern in actions by a corporation 
against Its officers or directors. 

In an action by a corporation against its officers 


or directors the admissibility of evidence is gov¬ 
erned by the rules applicable in civil actions gener- 
ally.12 In accordance with those rules, evidence has 
been held admissible to show such matters as the 
value of machinery sold to a corporation by an in¬ 
solvent corporation through common directors,^® 
and to explain charges and credits entered in cor¬ 
porate books.20 Evidence of a corporation's finan¬ 
cial stringency has been held admissible on an issue 
as to a director's fraudulent misrepresentation re¬ 
specting the advisability of purchasing an oil lcase.21 
In an action to recover the proceeds of sales, evi¬ 
dence of charges of embezzlement and slander have 
been held inadmissible as relating to collateral mat- 

tcrs.22 

c. Weight and Sufficiency 

In an action by a corporation against Its officers or 
directors, the rules respecting the weight and sufficiency 
of evidence in civil actions generally apply. 

In an action by a corporation against its officers 
or directors, the rules respecting the weight and suf¬ 
ficiency of evidence in civil actions generally ap- 
ply.23 Accordingly, where the evidence submitted 


12. Maas —Crowell & Thurlow SI. S. 
Co. V. Crowell, 182 N.E. 569. 280 
Mass. 343. 

The burden of proving a apeciflo 

loaa which would have been avoided 
If defendant director had been rea¬ 
sonably diligent in the performance 
of his duty is on a.receiver suing for 
the corporation.—Barnes v. Andrews, 
DC.N.Y., 298 F. 614. 

SzoesBlve salaries 

Burden of proving that offlcor.s* sal¬ 
aries voted by directors are excessive 
is on one complaining thereof.—Bates 
St. Shirt Co. v. Waite, 156 A. 293, 
130 Me. 352. 

13. Mass.—Crowell & Thurlow S. S. 
Co. V. Crowell, 182 N.E. 569, 280 
Mass. 34.3. 

Stockholder suing in corporate name 

Mass —Columbian Insecticide Co. v. 
Jlnscoll, 170 N.E. 8Q4, 271 Mass. 
74. 

ICatters avoiding assent 

In corporation’s action against 
treasurer and assistant treasurer for 
loss to corporation through excessive 
adverti.sing expenditures, corporation 
had burden of proving lack of knowl¬ 
edge by president and managing di¬ 
rector, who assented to advertising 
program, of improper motives of 
treasurer and assistant treasurer as 
well as other facts necessary to avoid 
effect of president’s assent.—Lydia 
E. Pinkham Medicine Co. v. Gove, 
Mass., 20 N.E 2d 482. 

14. Mich.—American Seed Co. v. 
Cole, 140 N.W. 622, 174 Mich, 42. 


Corporation’s liability for compensa¬ 
tion 

In corporation’s action against ofll- 
cer, in which officer admitted having 
received the money sued for, but 
defended on the ground that it was 
received as an official salary and as 
compensation for special services, of- 
fleer had burden of proving valid con¬ 
tract for compensation, or perform¬ 
ance of unusual services with knowl¬ 
edge of board of directors, under cir¬ 
cumstances from whicli obligation to 
pay coinperKsation was fairly to be 
implied.—Whitewater Teb*phone Co. 
V. Cory, 232 P. 609, 117 Kan. 463. 
Money advanced and expended 

1 x 1 an accounting proceeding be¬ 
tween president and corporation, the 
president has the burden of .showing 
the amount of money he advanced 
and expended In the management of 
the corporation’s business.—Inter¬ 
state Investment & Development Co. 
V. Webster, 177 N.W. 654, 188 Iowa 
1389. 

Set-off 

Mich.—American Seed Co. v. Cole, 140 
N.W. 622, 174 Mich. 42. 

15. Neb.—Farmers* Co-op. Mercan¬ 
tile Co. of Scribner v. Shultz. 205 
N.W. 288, 113 Neb. 801. 

16L Cal.—San Pedro Lumber Co. v. 

Reynolds, 53 P. 410, 121 Cal. 74. 
17. Mich.—In re American Compres¬ 
sor Co., 160 N.W. 388, 194 Mich. 82. 

la ■vldoncs held admissible 

Pa.—Pennsylvania Knitting Mills 
Corporation v. Bayard, 134 A. 397, j 
287 Pa. 216. I 


I S.D.—Aberdeen Farmers’ Equity Ex- 
I change v. Sand, 221 N.W. 597, 53 
I S.l>. 574 

14a C J. p 152 note 48 fa]. 

Svideuce held luadmieslble 
Cal.—Smeland v RenvMck, 196 P. 283, 
50 CalApp 565. 

14a C.J. p 152 note 48 lb]. 

Corporation books 

Where books are Introduced in evi¬ 
dence In an action by n c(>rpf)rniion 
against its manager for defalcation 
and negllgen(‘e, th<* corporation is not 
bound by their contents, but may in¬ 
troduce independent evidence of loss. 
—San I’ediM Lumber Co v. Reynolds, 
53 r. 110, 121 Cal 74. 

19. Pa — TVnnsylvanla Knitting 
Mills Corporation v. iJayard, 134 A. 
397, 287 Pa 216. 

20. Ind—South Bend Supply Co. v. 
Smith, 193 N.E 674, 100 Ind.App. 
218. 

21. Cal.—Lake View No. 2 Oil Co. v. 
White, 226 P. 815, 66 Cal.App. 677. 

22. Mich—Master Spark Co. v. 
Hickerson, 179 N.W. 232, 211 Mich. 
411. 

23. Bvidenoe held sufflolsnt 

(1) To show agreement to take In¬ 
terest into consideration in determin¬ 
ing the net earnings of a corporation. 
—Fernlch-Murphy I’rinting Co. v. 
Palmer. 194 P. 785, 113 Wash. 566. 

(2) To show valid loan and pledgo 
of stock.—Virginia C. Mining, Milling 
& Smelting Co. v. Clayton, Mo., 233 
S.W. 216. 
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is otherwise equally balanced the party having the 
burden of proof loses if he fails to sustain it.^^ 
Proof of fraud must be clear and convincing.25 
Evidence has been held sufficient or insufficient to 


show that a defendant acted in good faith,26 that 
he was negligent,27 or that he was guilty of a breach 
of duty,26 mismanagement,26 or misappropriation of 
funds.26 Other matters with respect to which the 


(3) To show that certain Block had 
been redeemed and retired.—F. T. 
Ounther Grocery Co. v. Hazel, 201 S 
W. 336, 179 Ky. 776. 

(4) To support finding, Judgment, 
or decree for plaintifT. 

U.S.—Red Top Cab Co. v. llanchett. 

D.(\Cal., 4R F.2d 236. 

N J.—Industriol Coatings Co. v. 

BUk. 181 A. 59, 119 N.J.Eq. 6 
(r>) To support Judgment for de¬ 
fendant. 

Colo.—Colorado & Utah Coal Co v 
Harris, 49 P.2d 429, 97 Colo 309. 

N Y.—Storey v. Excelsior Shook & 
Lumber Co., 190 N.Y.S. 614, 198 
App.Div. 50r>. 

(6) To support judgment for the 
trustee of a corporation.—Ohlman v. 
Magner. 246 N.W. 298, 61 SI) 124 

(7) A.^'. to other matters see 14a 
C J p ir>3 note 50 fa]. 

Evidence held insufllcient 

(1) To justify a recovery by plain¬ 
tiff—Bates, St. .Shirt Co v. Waite. 156 
A 293. 130 Me 352. 

(2) To show that lease from offi¬ 
cers to corporation reserved excess 
rental —Anicneiin T*iano Co v 
Knniic. 101 A. 680, 131 Md 111 

(3) To show that plaintiff corpora¬ 
tion \Mis precluded from establish¬ 
ing a tru.st on .stock of another cor¬ 
poration owned by plaintiff’s presi¬ 
dent- Loft. Inc, V. Guth. DelCh, 2 
A 2d 225 

(4) To .show that property .sold by 
insolvent <‘r»rporution to plaintiff was 
worth the amount fixed, or that it 
was for the benefit of plaintilf’s 
Rto( kholders.— reiins> Ivanin Knitting 
Mills ('orpointion v. Bayard, 1.31 A 
397. 287 Pa. 216. 

(5) As to other matters see 14 ji 
C.J. p 153 note .50 [h] 

Judicial examination of accountant’s 
report 

It IS error to adopt the report of 
an expert accountant as a basts ol 
Judicial action against defendant of¬ 
ficers without a Judicial examination 
thereof, when the report is used by 
plaintiff as the foundation of its 
action. —North Hudson Mut. Bldg , 
etc., Ass’n v. Childs. 52 N.W. 600. 82 
Wls. 460. 33 Am.S II. 67. 

84. Ky.—Star Mills v. Bailey. 130 S 
W. 1077, 140 Ky. 194, 140 Am.S U 
370. 

85. Mo.—Bates St. Shirt Co. v 
Waite, 166 A. 293, 130 Me. 352. 
Only a prima facie case of fraud 

need be established by plaintiff.— 
Coplay Cement Mfg. Co. v. Loeb, 207 
N.Y.S. 669. 124 Misc. 040, affirmed 213 
N.Y.S. 784, 216 App.Div. 806. 


Bvidence held anAeient 

(1) To establish fraud on the part 
of a resigning treasurer in his pro- 
curanee of the corporation’s cheek 
for stock owned by him.—Charles 
R. Hedden Co. v. Dozier, 133 A 857. 
99 N.J Eq. 543, 4 N J Misc. 605. affirm¬ 
ed 135 A 916, 100 N.J.Eq. 560. 

(2) To show defendant's realization 
of‘secret profits—Angelus Securities 
Corporation v. Ball, 67 P.2d 168, 20 
Cal App 2d 436. 

(3) To show great overvaluation of 
corporation's assets, which exagger¬ 
ated book earnings on which bonus 
payments to controlling olflccrs and 
director.s were based —Coplay Cement 
Mfg. Co V. TiOeb. 207 N.Y.S 659, 124 
Misc. 640. affirmed 213 N Y S. 784, 215 
App.Div 805 

Bvidence held Inenttcient 

(1) To establish disclosure to cor¬ 
poration of an agreement whereliy 
the president participated in the prof¬ 
its of an agent selling corporate 
sl<H‘k—Franklin v. Mortgage Guaran¬ 
ty & Security Co., C.O A.Cal., 57 F.2d 
834. 

(2) To establish other matters re¬ 
lating to fraud 

Ky - Waller v Hodge. 283 R W. 1047. 

214 Kv. 705 

Md.—American Piano Co \ Knabe, 

101 A 680. 131 Md. 111. 

Va--Deford v Ballenline Uculty Cor¬ 
poration. 180 SE 164, 161 Va. 436. 
14a CJ. p 153 note 50 fb] (1), (3). 

(3) To show’ responsibility of de¬ 
fendants for the i.ssuance of ein*u- 
lars containing allegedly false rei»re- 
sentations—Smelnnd v Henwiek, 196 
I’. 283, 50 Cal App 565. 

(4) To .show a violation by direr- 
tor.s of their obligation to the corpo¬ 
ration in voting theiruselves exces- 
.sive .salaries, or In bringing about a 
vote authorizing the purchase by the 
corporation of its owm stock—Bales 
St. Shirt Co. V Waite. 156 A. 293, 130 
Me, 352. 

Bvidence held not conclneive 

In an action for fraudulent mis¬ 
appropriation, the fact that sums 
of money were paid to the president 
.'iiid vice president and charged up 
to the corporation as attorney’s fees, 
neither the president nor vice presi¬ 
dent being an attorney, and no em- 
idoymcnt as such by the compRn> 
having been shown, is not conclusive. 
—McConnell v. Combination Min, 
etc.. Co.. 79 P. 248. 31 Mont. 563. 76 
P. 194, 30 Mont. 239. 104 Am.S.R. 703 

Xndorsoments of omoiiatB paid on a 
note held by a corporate officer for 
the corporation are not sufficient to 
justify a Judgment in favor of the 
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corporation for a specific amount.— 
Louisiana Mortg. Corporation v. Pick¬ 
ens, La.App., 182 So. 385. 

26. Bvldcnoc held euttcient 

Mass.—Crowell & Thurlow S. S. Co. 
v. Crowell, 182 N.E. 569, 280 Mass. 
343. 

Bvidence held inenfleient 

Mont.—Stanton v. Occidental Life 
Ins. Co., 261 P. 620, 81 Mont. 44. 
N.Y.—Herring-Ciirtiss Co. v. Curtiss, 
227 N.Y.S. 489, 223 App.Div. 101, 
modifying 200 N Y.S. 7. 120 Misc. 
733 

Pa.—Pennsylvania Knitting Mills 
Corporation v. Bayard, 134 A. 897, 
287 Pa. 216. 

Bad faith not shown 
Me.—Bates St. Shirt Co. v. Waite, 156 
A. 293, 130 Me. 352. 

27. Bvidence held euftcient 

N.Y—Tri-BuHion Smelting & Devel¬ 
opment Co V. Curtis, 174 N Y.S. 
830, 186 App Div'. 613, dismissal of 
appeal conditionally granted, Tri- 
Bullion Smelting & Development 
Co V Corliss. 125 N K 926. 227 Nx 
Y. 581 

14a CJ p 153 note 50 la], (3j, (9). 
Bvidence held insnAcient 

(1) To show lack of sound Judg¬ 
ment.—Crowell & Thurlow S. S Co. 
V. Crowell, 182 N E. 569, 280 Mass. 
343 

(2) To .show negligence see 14a C. 
J p 153 note 50 fb] 11) 

28. Bvidence held snAcient 

(1) To show that no dutv or obli¬ 
gation of defindaiit precluded him 
from acquiring oil lease —Northern 
Oil & Gas Co V. Birkclnnd. 206 xN.W. 
380, 164 Minn 466 

(2) To shovv a violation of fidu¬ 
ciary obligations toward corporation. 
—Lydia E. I'lnkham Medicine Co. v. 
Gove. Mass., 9 N E 2d 573. 

Bvidence held InsnAcient 

Mass.—Crowell & Thurlow S S. Co. 
V. Crowell, 1S2 N.E. 569, 280 Mass. 
343. 

89. Bvidence held insnAcient 

Mass—Columbian In.se(*( icide Co. v. 
Driscoll, 170 N.E. 804, 271 Mass. 
74. 

Okl —Globe Life Ins Co. v Remans. 

62 P.2d 992, 178 Okl. 350. 

14a C.J. p 153 note 50 [b] (1) 
Wrongful discharge of lien not shown 
Ala —Adams v. Alabama Lime & 
Stone Corporation, 127 So 541, 221 
Ala. 10. 

• 30. Bvidence held snAcient to show 
that there was no improper applica¬ 
tion of corporati* fiind.s.—Sessinghaus 
Milling Co. v. llanebrink, 152 S.W. 
554. 247 Mo. 212. Ann.Cas.l914B 876. 
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sufficiency of evidence has been determined include 
payment of obligations to the corporation,a di¬ 
rector’s authority to do certain acts,32 and a defend¬ 
ant’s application of money to corporate obliga- 
tions.^'"* 

§ 819. Trial and Judgment or Decree 

General rules apply to the trial and Judgment or de¬ 
cree, such as those which relate to questions of law and 
factr Instructions, direction of a verdict and the con¬ 
formity of the Judgment or decree to the evidence and 
findings. The relief In a court of equity may be workeef 
out In such form as the faetb require. 

In an action at law questions of fact arc upon 
conflicting evidence to be determined by the jury34 
under proper instructions by the court.^S If the 
evidence is insufficient to warrant submission to the 


jury, it is proper for the court to direct a verdict 
against the party failing to establish his case;^® but 
if there is any legally sufficient evidence from which 
the jury can properly make a finding for either 
party, it is improper to direct a verdict.®*^ 

Sometimes the aid of a master is invoked^® or 
corporate funds held by defendant arc ordered paid 
into the hands of a court commissioner.®® 

findings, judgment or decree. In an action at 
law findings supported by a clear preponderance of 
the evidence will sustain a judgment in accord there- 
with.4® 

In equity the court may go to the bottom of the 
wrong, and work out, in such form as the facts re¬ 
quire, all the relief called for;4i in doing so equity 


Bvldenoa held insafflelent 

Mass.—Columbian Inpectloide Co. v. 
Driflcoll. 170 N.E. 804. 271 Maas. 74 

31 . Svldenoe hold InsnAolont 

Neb.—Farmers* Co-op. Mercantile Co. 
of Scribner v. Shultz, 206 N.W. 288, 
113 Neb. 801. 

32 . Bvideno* held saAclent to show 
authority to bind the corporation to 
take over a lease —Washington A 
Devonshire Kealty Co. v. Lewis Dia¬ 
mond Co., 161 NE. 883, 263 Mass. 554. 

33 . Vvldoaoo held Insaffloient 

(1) To Justify a recovery by the 
corporation for allef^edly excessive 
payments to president for traveling: 
expenses and unvouched disburse¬ 
ments.—Bates St, Shirt Co. v. "Waite, 
156 A. 293. 130 Me. 352. 

(2) To show that money was ap¬ 
plied in payment of corporate obliga¬ 
tions.—D. Humphreys & Son v. 
Broughton, 141 S.E. 764, 149 Va. 789. 

34 . S.D.—Aberdeen Farmers* Equity 
Exchange v. Sand, 221 N.W. 697, 
63 S.D. 674. 

14a C.J. p 153 note 61. 

Questions held for Jury 

(1) Liability of directors of Dela¬ 
ware corporation for unauthorized 
transfer of corporation's securities to 
two of directors in exchange for 
stock and liability of stockholders 
who received securities in exchange 
for their stock, and directors’ liabil¬ 
ity for conspiracy.—Angelas Securi¬ 
ties Corporation v. Ball, 67 P.2d 162, 
20 Cal.App.2d 423. 

(2) Validity of deed.s, lease, and 
option executed by corporation to di¬ 
rector.—Green River Mfg. Co. v. Bell, 
137 S.B. 132. 193 N.C. 367. 

(3) Validity of transactions be¬ 
tween corporations having directors 
in common and in which directors 
are personally interested.—Crowell & 
Thurlow’S. S. Co. v. Crowell, 182 N. 
E. 569, 280 Mass. 343. 

(4) Whether manager of grain ele¬ 
vator purchased grain for himself or 


employer.—Aberdeen Farmers’ Ekiui- 
ty Exchange v. Sand, 221 N.W. 697, 
53 S.D. 574. 

(5) Whether price paid by corpo¬ 
ration for property, in which its offi¬ 
cer had undisclosed intere.st, was 
lowest price at which it could be pur¬ 
chased, and whether it was purchas¬ 
ing direct from vendor.—Chicago Col¬ 
lege of Osteopathy v. Littlejohn, 208 
N W. 691, 234 Mich. 528. 

35. Mich.—American Seed Co. v. 
Cole. 140 N.W. 622. 174 Mich. 42. 

14a C.J. p 153 note 52. 

36 . Kan.—^Whitewater Telephone Co. 
V. Cory, 232 P. 609, 117 Kan. 463. 

Minn.—Bryant Inv. Co. v. Dimmick, 
219 N.W. 186, 174 Minn. 339. 
Bvideuea hold lasuffloUut for jury 

(1) As to amount of damages in 
an action for negligence and mis¬ 
management.—Bryant Inv. Co. v. 
Dimmick. 219 NW. 185, 174 Minn. 
339. 

(2) As to conspiracy.—^Angelus Se¬ 
curities Corporation v. Ball, 67 r.2d 
152, 20 Cal.App.2d 423. 

(3) As to whether defendant per¬ 
formed special services creating an 
implied obligation for corporation to 
pay compensation, and as to wheth¬ 
er an arrangement for payment of 
salary was acquiesced in by board of 
directors.—^Whitewater Telephone Co. 
V. Cory, 232 P. 609, 117 Kan. 463. 

37 . Md.—^Acker, etc., Co, v. McQaw, 
68 A. 17. 106 Md. 536. 

Dlraotad TardlGt for dofondaut hold 
iaipropor 

U.S.—Moon Motor Car Co. v. Moon, C. 

C.A.MO., 58 F.2d 90. 

BefoBdamto’ uaimpoachod doalal | 
In an action to recover money mis¬ 
appropriated, the question of liabil¬ 
ity has been held to be for the Jury 
and, even though defendants’ denial 
of the act is unimpeached, it is im¬ 
proper to direct a verdict in their fa- 
vor.-^Saranac, etc., R. Co. v. Arnold,, 
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^60 N.Pl 647. 167 N.Y. 368, reversing 
58 N.Y.S. 710, 41 App.Dlv. 482. 
Oounterolaim by corporation 

In suit against a corporation on 
notes given for the price of its stock 
purcha.sed by the corporation from 
Its president, directing a vi*rdlct for 
plaintiff on the corporation's coun¬ 
terclaim is error W'here there Is evi¬ 
dence establishing a counter indebt¬ 
edness.—Ruffner v. Sophie Mae Can^ 
dy Corporation, 132 S E. 396, 3.5 Oa. 
App. 114. 

3B. Pa—LefTman v. Flanigan, 6 
Phlla. 419 

39. Ky.—-Bastin v. Givens, 1K5 S.W. 
835, 170 Ky. 201. 

14a C.J. p 154 note 58. 

40. Wash.— Western Finance Corpo¬ 
ration V. Morris, 12 P.2d 942, 168 
Wash. 698. 

41. N.Y.—Gr^y v. Ileinze, 144 N.Y.S. 
1045, 82 Misc. 618. 

14a C.J. p 153 note 55. 

Dooree against asslgnoo 

In an action agnin.st an agent for 
an accounting, a decree requiring the 
assignee of the agent’s claim for 
commissions to surrender assignment 
for cancellation, and enjoining pros¬ 
ecution or sale of claim by assignee 
has been held proper.—International 
Correspondence Schools v. Huniieman, 
157 N.E. 337, 260 Mass. 198. 

Deoroo improssiag lion 

In suit to recover funds which 
president-director had unlawfully 
withdrawn for use in part to redeem 
certain shares of stock, in violation 
of statute under which corporation 
was organized, decree impressing the 
stock with a lien to extent that un¬ 
lawfully withdrawn funds were used 
for redemption did not result in dou¬ 
ble recovery or a violation of the doc¬ 
trine of "election of remedies." Rev, 
Code Del.1935. fi 2068.-—National Lock 
Co. V. Hogland, C.C.A.111., 101 F.2d 
574. 



19 C.J.S. 


CORPORATIONS 


S 821 


will disregard the fiction that a corporation is an 
entity distinct from one who owns substantially all 
its stock.^2 In an action for an accounting a de¬ 
fendant treasurer has been held entitled to credit 


for the amount of his salary,^* and a managing 
agent has been held entitled to a judgment on a 
counterclaim for money expended by him, where no 
replication was liled.^^ 


13. Actions by Stockiioldbrs 


§ 820. Right to Sue 

The right of a stockholder to sue for corporate 
or personal wrongs committed against the corpo¬ 
ration or himself by corporate officers and direc¬ 
tors is considered infra §§ 821-824. 

§ 821. -Corporate Wrongs 

While a atockholder haa no peraonal right of action 


for wronga committed agalnat the corporation by Ita of* 
ficera and dlrectora, he may aue them in a derivative ac¬ 
tion to recover for the corporation loaaea reaulting from 
their fraud, miamanagement, or other breach of truat. 

The right of action against officers and directors 
to redress wrongs to the corporation is in the cor¬ 
poration or its representative, as explained supra § 
811, and not in the stockholders.^5 Thg wrong done 
is in theory of law a wrong to the corporation, and 


Seoreea impreaBlBg trmat 

(1) Where complainant had eatab* 
lished its right to have a truat im¬ 
pressed upon stock of defendant cor¬ 
poration. which had been created by 
complainant's president with aid of 
complainant’s resourcea to carry on 
business similar to complainant's 
business, complainant was entitled to 
have shares of defendant standing 
in names of president and his per¬ 
sonal holding company decreed to be 
Impressed with a trust in favor of 
complainant, and to have them order¬ 
ed to make assignment thereof to 
complainant.—Loft, Inc,, v. Guth, Del. 
Ch., 2 A.2d 225. 

(2) In suit to recover funds which 
president-director thereof had unlaw¬ 
fully withdrawn for use In part to 
redeem certain shares of capital 
stuck, decree allowing recovery on 
the "debtor and creditor theory" was 
not objectionable as permitting dou¬ 
ble recovery because decree further 
held that iircsidcnt and successor 
trustee of trust created by president 
held as constructive trustees for the 
corporation the shares of stock which 
were redeemed —National Lock Co. v. 
Hogland, C.C A.Ill., 3 01 F.2d 676. 

laJOBCtiOlL 

An injunction restraining former 
officers of a corporation from repre¬ 
senting to the corporation’s custom¬ 
ers that It had ceased to do business, 
and that they had succeeded to its 
business and from using or disclos¬ 
ing lists of customers or other con¬ 
fidential information obtained from 
the corporation, was held sustained 
by the findings: but an injunction 
against making misleading reports 
about the corporation or encouraging 
its customers to institute flctitious 
suits was held not sustained.—Stor¬ 
ey V. Excelsior Shook & Lumber Co., 
190 N.Y.S. 614, 198 App.Div. 605. 

Indemiiity against olalm of third per¬ 
son 

The seoretafy and treasurer of a 
corporation which was indebted and 


unable to meet Its liabilities arrang¬ 
ed for a loan of money to himself in¬ 
dividually, with which money he pur¬ 
chased corporate property at execu¬ 
tion sale and gave a mortgage on it 
to secure the loan. It was held that, 
in an action by the corporation to re¬ 
cover the property, it was proper for 
a decree in favor of plaintiff to re¬ 
quire it to indemnify the defendant 
against the mortgagee.—Pricker v. 
Americus Mfg., etc., Co., 62 S.E. 66. 
124 Ga. 366. 

Xntersst 

(1) In action for amount expended 
for advertising in excess of sums au¬ 
thorised by directors, interest would 
be added to amount expended without 
authority for w’hich recovery was al¬ 
lowed from date on which entire sum 
had been expended, where precise 
dates when sums were paid did not 
appear and master failed to include 
interest in report.—Lydia E. Pinkham 
Medicine Co. v. Gove, Mass., 20 N.E 
2d 482. 

(2) In action for Interest paid out 
of funds of corporation on loans to 
ofTlcers and others after they had 
wrongfully rofus«*d to pay off loan. 
Interest on amount for which recov¬ 
ery was allowed would be calculated 
from dale by which full amount had 
boon paid, where dates of payments 
were not reported.—Lydia K Pink- 
ham Medicine Co. v. Gove, supra. 

(3) In action for payment made as 
"interest*' on unauthoriEed loan, 
which was referred to master, inter¬ 
est would be calculated on payment 
from January 1 of year following 
year in which payment was made 
where date of payment was not re¬ 
ported.—Ijydia E. Pinkham Medicine 
Co. V. Gove, supra. 

rinding li«ld arronsong 

(1) A finding that the payment of 
dividends did not prejudice the rights 
of creditors is erroneous, where it 
appears that such payment was made 
from capital.—Pennsylvania Knitting 
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Mills Corporation v. Bayard, 134 A. 
397, 287 Pa. 216. 

(2) Corporation president's negoti¬ 
ation for oil and gas lease did not 
acquire for corporation expectancy 
therein, so as to entitle corporation 
to decree granting it title In lease ac¬ 
quired personally by secretary-treas¬ 
urer. where president’s negotiation 
terminated unfavorably.—Pioneer Oil 
& Gas Co. V. Anderson, 161 Ro. 161, 
168 Miss. 334. 

4d. N.Y.—-Goss V. Goss, 132 N.Y.R 

76. 147 AppDiv. 608. affirmed 101 
N.E. 1099 207 N.Y. 742. 

14a C.J. p 153 note 66. 

43. Mo.—Hevier Black Diamond Coal 
Co. V. Watson, 80 SW. 287, 107 
Mo.App. 451. 

44. S U.—Magpie Gold Min. Co. v. 
Sherman, 123 N.W. 770, 23 S D. 232 
20 Ann.Cas. 595. 

XTmdsr ooatract to render eervleee 

Equity W'as held to have jurisdic¬ 
tion, where complainant was defraud¬ 
ed by agreement under whi<*h he was 
employed by corporation and was to 
receive part of stock, which was to 
be increased, and which the corpora¬ 
tion and Its officers failed to carry 
out.—Wright V. Barnard, D.C.Del., 
248 F. 756. 

45. IT S.—Jones v. Poster, C.C.A.Va , 
70 F.2d 200, certiorari denied 56 S 
Ct. 70. 293 US 5r»8. 79 L.Ed. 669— 
Austin V. Garard, C.C.A.III., 61 
F.2d 129. 

Del.—Kshlenian v. Keenan. 194 A. 40, 
sustained Keenan v. Eshleman, 2 
A.2d 904. 

Ga.—Greenwood v. Greenblatt. 161 S 
E. 135, 138, 173 Ga. 551, citing Cor- 
pus Juris— Kimbrough v Gaine.*^- 
\ille Mather Co., 187 S.E. 169, 53 
Ga.App. 736. 

Mass.—Bonner v. Chnpin Nat. Bank 
of Springfield, 146 N.K 666. 251 
Mass. 401. 

Minn.—Seitz v. Michel. 181 N.W. 102. 

148 Minn. 12 A L R. 1060. 

Mo.—Kirranc v. Botme, 66 S.W.2d 
861, 863, 334 Mo. 568. quoting Oor- 
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not to the stockholders distributively>® A corpora¬ 
tion’s cause of action for the wrongs of its direc¬ 
tors may not be split on refusal of the corporation to 
sue so as to permit a stockholder to seek recovery 
for his proportionate share of the loss, ^in a 
proper case he may by derivative or representative 
action bring suit in equity for himself and such oth¬ 
er stockholders as may come in, such suit really be¬ 


ing on behalf of the corporation.^® While such an 
action is referred to as “derivative or representa¬ 
tive,” strictly speaking it is derivative but not rep¬ 
resentative in character, and may be called a “class 
action.”^® In such a suit the interests of the corpo¬ 
ration alone arc immediately conccrnecl,^® the suit 
is regarded as brought on its behalf,®^ and the suit 


pus Jnris —raid well v. Eubanks, 30 
S.W.2d 97fi. 326 Mo. 185, 72 A L R. 
621—Dorrah v. Pemiac*ot County 
Rank. 256 S.VV. 560, 564, 213 Mo. 
App 54, quotini? Corpus Juris. 

N.Y —Van Boskerck v. Aronson, 197 
N.V.S 809. 

Or.—Smith v Bramwell, 31 P.2d 647, 
146 Or 611. 

Pa—Beeber v. Wilson, 131 A. 854, 
286 Ra. 312 
14a C J. p 154 note 64. 

Action as not asset of stockholder 
If oorporalion sustains loss by 
reason of niismanag:ement or fraud 
on the part of its officials, right to 
recover for loss is asset of corpora¬ 
tion, and nt>t of stockholders.—Or¬ 
lando V. Nix, 129 So 810, 811, 171 
La. 176. 

No direct enlt or individual actiou 

may be maintained by a stockholder 
again.st directors for their misman¬ 
agement, negligence, or other wrong¬ 
ful act or omission against the cor¬ 
poration. 

Ga.—Hill V. Ilioks, 154 S.E 882, 171 
Oa, 192. 

Mo.—Dorrah v Pemiscot County 
Bank, 256 S.W. 560, 213 Mo App 
541. 

Pa.—Hlawatl v Maeder-Hlawatl Co., 
137 A. 235. 289 Pa. 233, 

Utah.—Morns v. Ogden State Bank, 
28 P.2d 138, 84 Utah 127. 
derivative character of action 

(1) Stockholders’ cause of action 
Is purely derivative in character.— 
Anderson v Derrick, 32 P.2d 1078, 
220 Cal. 770. 

(2) A "stockholder’s derivative 
suit’’ Is an eqimy proceeding by a 
stockholder for purpose of sustain¬ 
ing in his own name a right of ac¬ 
tion existing in corporation Itself, 
where corporation would be an ap¬ 
propriate plaintiff.—Felsenheld v. 
Bloch Bros. Tobacco Co., W.Va., 192 
S.E. 545. 

46. IT S.—.Tones v. Poster, C.C.A.Va., 
70 F.2d 200. certiorari denied 55 S. 
Ct. 70, 293 IT S 558. 79 L Ed. 669. 

14a C.J. p 157 note 97. 

47. Mo.—Dorrah v. Pemiscot Coun¬ 
ty Bank, 266 S VV. 560, 213 Mo.App. 
64. 

48. U.S.—Sias v. Johnson. C.CA 
Mich., 86 F.2d 766--Myers v. Oc¬ 
cidental Oil Corporation. D C.Del., 
288 F. 997—Forbes v. Wilson, D.C 
Ohio, 243 F. 264. 

Ala.—Van Antwerp Realty Corpora¬ 


tion v. Cooke, 162 So. 97» 230 Ala. 
535. 

Ark.—Red Bud Realty Co. v. South. 

241 S.W. 21, 163 Ark. 380. 

Fla—Orlando Orange droves Co. v. 

Hale, 144 So. 674, 107 Fla. 304. 
Idaho.—Ryan v Old Veteran Mining 
Co.. 218 P. 381, 37 Idaho 625 
Kan.—(riiilfoyle v. Brown, 88 P.2d 
1082. 149 Kan. 615. 

Mass.—Baker v. Allen, 197 N.E 621, 
292 Mass. 169. 

N.J.—Toothe V. Dozier, 124 A. 319, 
96 N.J.Eq. 46, reversed on other 
grounds 126 A 316. 96 N.J.Eq. 601. 
N.Y.—Koral v. Savory. Inc., 11 N E. 
2d 883, 276 NY. 215—City Bank 
Farmers’ Trust (''o. v. Hewitt 
Realty Co., 177 N.E 309, 257 N.Y. 
62. 76 AL.R 8-61, affirming 245 N. 
Y.S. 782. 231 AppDiv. 702—Waii- 
grow v. Wangrow. 207 N.Y S 132, 
211 App Div 552- Levy v. J^aeific 
Eastern Corporation, 275 N Y.S. 
291, 153 Mlsc 488 

Ohio.—Wasmer v. Massillon Iron & 
Steel Co., 7 Ohio App. 488 
Okl—('•assidy v Hose, 236 P 691, 
108 Okl 282. 

Pa — Branch v. Kaiser, 140 A 498, 
291 Pa 543—Beeber v. Wilson, 131 
A 854, 285 l*a. 312. 

Wis—Johnson v. Bradley Knitting 
Co., 280 N.W. 688, 228 Wis. 566, 117 
A.L.R. 1276. 

disqualilloatiou of managing oflicers 

Where recov€»ry is sought in be¬ 
half of the corporation from its 
managing officers, they are necessar¬ 
ily disqualified from acting, and the 
circumstances confer on a stockhold¬ 
er the right to act in behalf of the 
corporation.—Busch v. Kiddle, 114 A. 
348, 92 N.J Eq 265 
Inactivity of corporation 

Where there has been a default 
by corporate oflieers, and the corpo¬ 
ration remains Inactive, a stockhold¬ 
er may sue in equity for the benefit 
of the corporation —Corey v. Inde¬ 
pendent Ice Co., 116 N.E. 488, 226 
Muss 391. 

Depreciation of stock 

(1) Unlawful acts causing depre¬ 

ciation of sfo(k by injury to corpo¬ 
rate assets may form basis of deri¬ 
vative action.—Kono v. Roeth, 260 
N.Y.S. 662, 237 App.Div. 262, reargu¬ 
ment denied 261 N.Y.S. 1048, 238 

App.Div. 776. 

(2) Rule that unlawful acts caus¬ 
ing Injury to corporate assets may 
form basis of derivative or individu- 
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' al action applies to case of stock¬ 
holder himself, as well as to pledgee 
or other lienor—Kono v. Roeth, su¬ 
pra. 

49 . N.Y.—Dresdner v. Goldman 

Sachs Trading Corporation, 269 N. 
Y.S. 360, 240 App DIv. 242, revers¬ 
ing 265 N.Y.S. 913, 148 Misc. 641. 

Character of action 

(1) C1U.SS action by stockholder in 
behalf of himself and other stock¬ 
holders against corporation and part 
of its directors is in I'frect suit on 
behalf of corporation.—Andrews v. 
Drake, CCA Mich., 83 F.2d 767, cer¬ 
tiorari denied 57 S Ct. 36, 299 U.S 
572. 81 LRd. 421. 

(2) Suit for establishment of 
trust l>a.sed on breach of coni met to 
use money received from sale of 
common sto<*k to retire preferred 
stock was hold class suit, and not 
suit ])y stockholders se\«*rully a.s 
action al law--Luster \ Martin, C 
C A Wis . 58 F 2d 537, certiorari de¬ 
nied 53 set 86, 287 U.S. 637, 77 L. 
Ed. 552 

50. Mass—Baker v. Allen, 197 NE 
521, 292 Mass 169—Heaiididte v. 
Graham, 166 N E 671, 2C7 Mass 7. 

Ohio — Koderlc'k v'. Canton Hog 
Rani h <\>, 189 N.E. 669, 46 Ohio 
App 475 

51. US—Am v. Briidshaw Oil & 
Gas Co, CC.A.Tex. 93 F 2d 728. 

N.Y.—I’otter v. Walker, 293 N.Y.S. 
161. modifying 287 N.V.S. 806, 169 
Misc. 339. 

Ohio.—Shearer v. Union Mortg. Co., 
162 NE. 696, 28 Ohio App. 373. 
Stockholder as not real plaintiff 
In a stockhnldcr'.s repre.Mentallve 
action for a wrong done the corpo¬ 
ration, the stockholder is not the real 
plaintilT but merely the instigator of 
the action.—JN>tter v. Walker. 293 N. 
VS 161, modifying 287 N.Y S. 806, 
159 Misc. 339. 

Stockholder as corporation’! agent 

Where slockholdi'rs, believing cor¬ 
poration had been wronged by offl- 
<*er8 and directors, were unable to 
persuade corporation to sue, and one 
brought action in right of corpora¬ 
tion, law regarded him as corpora¬ 
tion’s agent. Law appoints every 
stockholder agent of corporation to 
bring action if corporation Is wrong¬ 
ed by officers and directors and cor¬ 
poration will not sue, and remedy 
against inultifariousness is consoli¬ 
dation of actions brought by dif- 
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niay52 and must®^ be in the right of and for the 
benefit of the corporation, although the litigation is 
under control of the suing stockholder.**^ While a 
stockholder may sue individually for redress of a 
personal wrong to himself by the corporate officers 
and directors, as shown in the next section, the 
courts will not, in order to meet what may seem to 
be the exigencies of a particular case, create an ex¬ 
ception to the rule that a stockholder may not sue 
the officers of a corporation to make them account 
to him personally for property which belongs to the 
corporation.^** 

Such a suit may be instituted only after compli¬ 
ance with conditions precedent, as shown infra §§ 


826-828; but, where the conditions precedent have 
been satisfied, the mere fact that plaintiff is a stock¬ 
holder, rather than a creditor, does not preclude 
the maintenance of the action.®® A stockholder is 
allowed to sue only to prevent a complete failure of 
justice.®"^ He cannot sue for the corporation where 
the corporation or its receiver has no right of ac¬ 
tion.®® 

The grounds on which equity will interpose at 
the suit of a stockholder who has satisfied the con¬ 
ditions precedent so as to be entitled to sue include 
mismanagement,®® fraudulent acts,®® misappropria- 
tion®i or wastc®^ of corporate funds or assets, di- 


ferent stockholders —Gcrith Realty 
f’orporation v. Normandie Nat. Se¬ 
curities Corporation, 276 N Y S. 655, 
154 Mi.sc. 615. affirmed 269 N.Y S 
1007, 241 App Div. 717, affirmed 195 
N K 183. 266 N Y. 525 

52. Va.—Upton v. Southern Produce 
Co.. 133 S.E 676, 147 Va. 037. 

53. US—Sia.'^ \. .Tohnson. C.CA. 
Mloh.. 86 F 2d 766. 

Ala—Van Antwerp Realty Corpora¬ 
tion V. Cooke. 162 So 97. 10(1. cit¬ 
ing Corpus Juris. 

Cal —Nlghhert v First Nat Rank, 
79 r2d 1105. 26 Cal App.2d 624 
Del—Eshleman v. Keenan. 194 A. 40. 
sustained Keenan v EaKloniiin, 2 
A.2d 904. 

fiu.—(Ireenwood v (iroonblatt, 161 
S E 135. 173 rsa 551 
Ill —Murphy ^ Candor, 263 Ill \pp 
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Mass —Filene v. Kirstoiii, 171 X.E. 
285. 271 Mass 219. 

Mich—Curtiss v. Wilmnrth, 236 N. 

W 773. 254 Mich 242 
Minn—Seitz Michel, ISl X 102. 

148 Minn. 80. 12 A U U. 1060 
Mo—Kirrane \. Boone, 66 S W 2d 
S61. 863. 334 Mo 558. quoting Cor- 
pus Juris —Caldw'cll v. Kulmnks. 
3(1 SW2d 976. 326 Mo 1S5, 72 A. 
L R. 621—T>orrah v. IVmi.scot 
t'ounty Bank, 256 S W. 560, 564, 
213 Mo.App. 54, quoting Corpus 
Juris. 

XY—Cutler v. Fitch, 246 N.Y S. 28, 
2.31 App Div 8. followed in Cutler 
V. Manufacturers & Traders T»eo- 
ples Trust Co., 253 N.V.S. 98.3, 234 
App.Div. 823. affirmed 184 N E. 85. 
260 N.V. 544. 

Or —Smith V. Rramw'ell, 31 l».Jd 647, 
J46 Or. 611. 

SC.—Clary \ Matthews, 145 S.E. 702, 
148 S.C. 125. 

Tex.—Schwartz Mims, Civ. App., 

40 S.AV.2d 85.3. error dismissed. 
Wis.—Wells V Flank L. Wells Co., 
240 N.W. 416, 206 Wis. 507. 

1 4a C.J p 154 note 65. 

Nsosssity of derivativs action 

In a suit by a stockholder miscon¬ 
duct of directors in obtaining cor- 

10 c.j.s.-ir> 


poration’s stock at inadequate price 
from corporation may be redressed 
only in derivative form of action.— 
Hammer v. Wern€*r, 265 N.Y S. 172, 
239 App Div. 38. 

54. Minn—Eriksson v. Boyum, 184 
NW. 961. 150 Minn. 192 

Right to abandon or settle snit 
Minority stockholder bringing ac¬ 
tion for corporation's benefit to re¬ 
cover sums improperly expended by 
directors may continue, compromise, 
abandon, or disc'ontinue litigation at 
her pleasure.—Earl v. Browser, 289 
N.Y.S. 150, 248 App Div 314, revers¬ 
ing 282 N YS. 922. 156 Misc. 881, af¬ 
firmed 8 NE.2d 339, 273 N.Y 669. 

55. X.Y. - Brock v. Poor, 111 X.E. 
229, 216 N.Y 387, rexersing 153 
N Y.S 332, 342, 343. 167 -Vpp Div. 
784. 798, 800. 

14a C J p 155 note 78, 

56. Mo—Kirrane v. Boone. 66 S 
W2d S61, 863, 334 Mo 558, i|Uoting 
Corpus Juris. 

Wis—Cunningham v. Wech.sellierg, 
81 X W. 414, 105 Wis 359 

57. Mo—^Kirrane v; Bt»one, 66 S. 
W.2d 861. 863, 334 Mo. 558, quoting 
Corpus Juris. 

14ii C.J. p 154 note 68. 

58. IsS.—Anderson v. Avey, C C.A 
Idaho, 272 F. 664. 

Iowa—tinting v Plum, 235 X.W. 
059, 212 Iowa 1169 

Mich --Curti.ss v Wilmarth, 236 N. 

AV. 773, 254 Mich. 242 
Mo.—Kirrane v. Bt>one, 66 S.AV.2d 
S61. 863. 334 Mo. 558, quoting Cor¬ 
pus Juris. 

14a C J p 154 note 69. 

Ratification 

Bodge corporation haMiig ratified 
expenditures made by former ofllcer, 
member could not maintain tu t Ion 
against former officer in behalf of 
corporation—Outing Plum, 235 N 
W. 559, 212 Iowa 1169, 

59. Ca.—(Ireenwrood v. tlreenblatt. 
161 S.E. 135, 139, 173 Ca. 551. cit¬ 
ing Corpus Juris. 

Mo -Kirrane v Boone, 66 S.W.2d 
861. 334 Mo. 558. 
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N.J.—Elevator Supplies Co v. Wylde, 
150 A. 347, 106 N. J Bq. 163 
14a O J. p 155 note 71. 

60. Cal.—James v. 1*. B. Steifer 
Mining Co.. 171 P. 117, 35 Cal.App. 
778. 

Ga —Greenwood v. Greenblatt, 161 
SK 135, 139, 173 Ga. 551, citing 

Corpus Juris. 

Okl -Riverside Oil & Refining Co. v. 

Bynch, 243 P 967, 114 Okl 19S. 
AV'ash —Smith v. Nevada Copper Min¬ 
ing. Milling & Power Co., 242 P. 
367, 137 AVash. 317. 

14a C.J p 155 note 72. 

61. Fla —Orlando Orange Groves 
Co V Hale, 144 So. 674, 107 Fla. 
304 

Ga—Greenwood v. Greenblatt, 161 S. 
E 135, 139, 173 Ga. 551, citing Cor¬ 
pus Juris. 

Pa—Cochran v. Shetlei, 133 A, 232, 
286 Pa. 226. 

14a C..I. p 155 note 73. 

Accounting and restitution 

A minority stockholder may main¬ 
tain a representative action against 
corporation and its dire<*lors for mis¬ 
management of corporate affairs, an 
accounting, restitution of money im¬ 
properly received by directors, and 
for payment to stockholder of his 
share of corporate income misap¬ 
propriated b.v directors—tlilbert 
Geer, Jr. & Co. v. Fagan, 7 N Y.S.2d 
395, 255 App Div 253 

62 . X Y — Budlam v. Riverhead 

Bond Mortgage Corporation, 278 
NY.S 487. 244 App.Div 113. 

Diversion of dividends and waste 
Although diversion by directors of 
dividends duo stockholder to other 
purposo.s might give personal cause 
of action to .such stockholder, an¬ 
other stockholder, not affett**d per¬ 
sonally, limy sue to compel the direc¬ 
tors to conduct company’s affairs in 
usual, orderly, businesslike, honest, 
impersonal, and impartial manner, 
without such diversion, and without 
waste, extravagance, misapplication, 
or exploitation —MacLeod v. Miller, 
201 N.Y.S. 108. 



§ 821 


COEPORATIONS 


19 C.J.S. 


version of funds,®* payment of excessive or other¬ 
wise unwarranted compensation to officers or direc¬ 
tors,®^ sale of all corporate assets without adequate 
prior consideration of the matter by all the direc¬ 
tors,®® and spoliation or destruction of corporate 
property.®® The fact that a receiver or trustee 
might be appointed to conserve the corporate as¬ 
sets does not preclude a stockholder from maintain¬ 


ing a representative suit for the same purpose where 
none has in fact been appointed ;®7 nor is the mo¬ 
tive of the stockholder in bringing the action mate¬ 
rial, the question to be decided being whether or 
not the directors have committed a wrong against 
the corporation.®* Equity will not, however, al¬ 
low recovery in a stockholder’s suit where the facts 
show no wrong to the corporation,®® or where the 


63. U.S.—Yates Ranch Oil & Royal¬ 
ties V. Jones. C.C.A.Tex., 100 F.2d 
419—Backus v. Plnkelsteln, D.C. 
Minn., 23 F.2d 531. 

Ala.—Alabama Fidelity Morterag^e & 
Bond Co. V. Dubberly, 73 So. 911. 
198 Ala. 545. 

Qa.—Greenwood v. Greenblatt, 161 
S.E. 135. 189. 173 Ga. 651. citing 

Corpus Juris. 

Iowa.—First Nat. Bank v. Fireproof 
Storage Bldg. Co., 202 N.W. 14, 199 
Iowa 1285. 

Minn.—Tasler v. Peerless Tire Co., 
174 N.W. 731, 144 Minn. 160. 

Neb.—Fisher v. National Mortg. Loan 
Co., 271 N.W. 433, 132 Neb. 186, 
modified in other respects 274 N. 
W. 568. 133 Neb. 280. 

14a C.J. p 3 55 note 74. 

Any stockholder may sue when 
majority of corporate managing 
board has been guilty of diverting 
assets to own use.—Consumers* Ice 
& Coal Co. V. Security Bank Sc Trust 
Co., 280 S.W. 677, 170 Ark. 630. 

Suit brought la good faith 
Stockholder in mortgage loan com¬ 
pany who owned four hundred shares 
of stock in corporation for which he 
had paid ten thousand dollars was 
held entitled to maintain suit for 
officer's diversion of corporate funds 
for payment of salaries, notwith¬ 
standing agreement of stockholder 
with his attorneys, who also repre¬ 
sented plaintiff in suit for money 
Judgment against corporation, that 
attorneys should be allowed compen¬ 
sation by court, and that he should 
not be personally liable therefor, as 
against contention that action had 
not been brought in good faith.— 
Fisher v. National Mortg. Loan Co., 
supra. 

64. U.S.—Wight V. Heublein, Md., 
238 F. 321, 161 C.C.A. 337, aflirm- 
ing, D.C., Heublein v. Wight, 227 
F. 667. 

Ala.—First Nat. Bank v. Forman, 160 
So. 109, 230 Ala. 185. 

Ark.—Cook V. Malvern Brick & Tile 
Co.. 109 S.W.2d 451, 194 Ark. 759. 
La.—Carey v. Dalgarn Const. Co., 
130 So. 344, 171 La. 246. 

Md.—Matthews V. Headley Chocolate 
Co., 100 A. 645, 130 Md. 523. 

Minn.—Seitz v. Union Brass & Met¬ 
al Mfg. Co., 189 N.W. 686, 162 
Minn. 460, 27 A.L.R. 293. 

N.Y.—Jones v. Van Heusen Charles 
Co., 246 N.Y.S. 204, 230 App.Dlv. 
694. 


Pa.—Sotter v. Coatesville Boiler 
Works, 101 A. 744, 267 Pa. 411. 
W.Va.—Felsenheld v. Bloch Bros. 
Tobacco Co., 192 S.E. 545. 

Bonus 

Gratuitous payment or bonus to 
director, for services during preced¬ 
ing year under contract for definite 
salary, could be recovered by minor¬ 
ity stockholder for corporation's ben¬ 
efit.—Thauer v. Gaebler, 232 N.W. 
561, 202 Wis. 296. 

Brand or overreaching 
The action of directors In fixing 
their own salaries may be reviewed 
in a court of equity at the suit of 
a minority stockholder, where fraud 
or overreaching appears —Lowman v. 
Harvey R. Pierce Co., 120 A. 404, 276 
Pa. 382. 

Improper inorease of own salaries 

Stockholder may sue in equity to 
correct abuses in corporation man¬ 
agement by board of directors, such 
as Improperly increasing their own 
salaries or appropriating assets in 
payment of their own liabilities un¬ 
der guise of loan or otherwise.— 
Glass V. Stamps, 104 So. 237, 218 Ala. 
95. 

Unreasonable expenses, salaries, and 
commissions 

A cause of action against officers 
for payment to themselves of unrea¬ 
sonable expenses, salaries, and com¬ 
missions, if any, is common to all 
stockholders, and one for which, un¬ 
der Remington Code 1915 § 190, one 
stockholder may sue for the benefit 
of all.—Hames v. Spokane-Benton 
County Natural Gas Co., 203 P. 18, 
118 Wash. 166. 

66. Ohio.—Wick v, Youngstown 
Sheet & Tube Co.. 31 Ohio N.P.,N. 
S., 289. 

66. Cal.—James v. P. B Steifer Min. 
Co., 171 P. 117, 35 Cal.App. 778. 

Ga.—Greenwood v. Greenblatt, 161 S. 
E. 135, 139, 173 Ga. 551, citing Oor- 
pus Jnris. 

67. U.S.—Am V. Hunnett, C.C.A. 
Okl., 93 F.2d 634, certiorari denied 
58 S.Ct. 1046, 304 U.S. 577, 82 L. 
Ed. 1540. 

Dissolved corporation 

The fact that a receiver or trus¬ 
tee may be appointed under the Del¬ 
aware laws for a dissolved corpora¬ 
tion. and that he may appear in 
stockholder's suit and prosecute .or 
take control of it, does not prevent 
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stockholders, where no receiver or 
trustee has been appointed, from 
bringing a suit on behalf of the cor¬ 
poration to conserve and recover its 
assets from officers and directors for 
the benefit of those entitled to them. 
—Arn V. Bradshaw Oil & Gns Co., C. 
C.A.Tex., 93 F.2d 728. 

68. Mass.—Spiegel v. Beacon Par¬ 
ticipations, 8 N.E.2d 895. 

68. U.S.—Arn v. Dunnett, C.C.A. 
Okl., 93 P.2d 634, certiorari denied 
68 S.Ct. 1046, 804 US 677. 82 L. 
Ed. 1640—Jacobs v. First Nat. 
Bank, C.C.A.La., 48 P.2d 17. cer¬ 
tiorari denied 62 S.Ct. 18. 284 U.S. 
634, 76 L.Ed. 540 

Fla —Orlando Orange Groves Co. v. 

Hale. 161 So. 284. 119 Fla. 159. 
N.Y.—Bissell v. Taylor. 241 N.Y S. 
717, 229 App.Div. 369—Robertson 
V. Schoonmaker, 285 N Y S. 204. 
168 Misc. 627~-Murphy v Wells 
& Newton Co.. 25S N Y.S 826, 144 
Misr. 314—Hunler v. Conrad, 230 
N.Y.S 202, 132 Mlsc. 579. 

Braud not shown 

N.Y.—Robertson v. Schoonmaker, 285 
N.Y.S. 204, 158 Mlsc. 627. 
Misappropriation not shdwn 
N.Y.—Copland v. Perlmutter, 271 N. 

Y.S. 791, 241 App.Dlv. 241. 

Alleged overvalnatlon of land 

That there was an overvaluation 
of vendee's interest in land contract, 
which officers and directors assigned 
to corporation in consideration for 
receipt of common stock, would not 
entitle plaintiff stockholders in court 
of equity to decree against officers 
and directors, where w’hole set-up of 
corporate assets was an open book in 
records of securities commission be¬ 
fore plaintiffs invested in slock, and, 
where it was not proved that any of 
plaintiff stockholders made Invest- 
ipents In reliance on representations 
of corporation's officers and direc¬ 
tors that lots for which officers and 
directors received stock were fully 
paid for, plaintiffs could not, in eq¬ 
uity, recover against them indirect¬ 
ly by suit brought for benefit of cor¬ 
poration.—Miller V. Youmans-Hurke 
Oil & Gas Co., 270 N.W. 819, 278 
Mich. 647. 

Brofltz ou purchase aud resale of 
stock 

Directors of a corporation would 
not be liable to corporation in stock¬ 
holders' derivative action for profits 
realized ou purchase of corporation's 



19 C.J.S. 


CORPORATIONS 


§ 821 


stockholder has himself sustained no injury;'^® nor 
will equity interfere, on the derivative or repre¬ 
sentative action of a stockholder, in the internal af¬ 
fairs of a corporation managed by directors acting 
in good faith and within the limitations of their dis¬ 
cretion,although the rule that the courts will not 
regulate the internal affairs of a foreign corpora¬ 
tion does not prevent a court of equity from assum¬ 
ing jurisdiction of a suit by the stockholders in be¬ 
half of the corporation to require an accounting and 
restoration of property and money misappropriated 
or wasted by unfaithful officers who are within the 

jurisdiction.’^^ 

Statutory and constitutional provisions. Statutes 
in some jurisdictions confer power on the courts to 
entertain bills and petitions of stockholders to com¬ 


pel officers of the corporation to account for their 
official conduct in the management and disposition 
of corporate funds and to pay to the corporation the 
value of any corporate property which they have 
wrongfully acquired or transferred to others.^® 
Statutes conferring on dissenting stockholders who 
object to sale of the corporation's assets under stat¬ 
utory authorization the right to demand payment of 
their shares, and to apply to the court for apix)int- 
ment of appraisers to fix such value, have been con¬ 
strued as not exclusive of the remedy provided by 
a stockholder's derivative action to compel directors 
to compensate the corporation for loss sustained 
through their malfeasance or negligence in disposi¬ 
tion of corporate assets.*^^ Repeal of a constitu¬ 
tional provision authorizing a stockholder's suit pre¬ 
cludes maintenance of such suit.'^s 


stock which W'as resold to corpora¬ 
tion on f^round that they caused cor- 
poratioQ to loan funds in violation 
of Stock Corporation Law in connec¬ 
tion with transaction, that corpora¬ 
tion was not represented by Inde¬ 
pendent and disinterested aftent, and 
that directors foiled to make ade¬ 
quate disclosure of facts in transac¬ 
tion unless original acquisition of 
stock by directors constituted breach 
of trust, since stockholders' rem¬ 
edy if ac(|uisition of 8to< k was legal 
would be limited to rescission of 
transaction claimed to be Illegal, and 
the action of the directors of a cor¬ 
poration in buying for themselves 
outstanding securities of the corpo¬ 
ration WHS not illegal, and hence di¬ 
rectors were not liable in stockhold¬ 
ers' <lerlvativ'e action for proflts 
realized on resale of securities to 
corporation where corporation did 
not negotiate for purchase of securi¬ 
ties which included debenture stoik, 
and prefened and common stock and 
stock in corporation’s subsidiaries, 
and at tinn* of purchase corporation 
was not seeking to reduce its stock 
and had no legal assets sufficient to 
make purchase, and purchase would 
have been improvident transaction 
for corporation under circumstanc¬ 
es.—Ilauben v. Morris. 6 N.Y.S.2d 
721, 255 App.Div. 35. 

Damage or prevention of damage 
Stockholder suing in representa¬ 
tive capacity must show that officers' 
and directors' wrongful acts dam¬ 
aged corporation, unless interposi¬ 
tion of equity is sought to restrain 
threatened act or to undo what has 
been done.—Robert son v. Schoon- 
maker, 2S6 N.Y.S. 204, 158 Misc. 627. 
Uto loss to corporation 

Stockholders cannot maintain bill 
In their own name for wrongdoing, 
where no loss is occiisioncd to cor¬ 
poration and it is financially sound. 
—Cochran v. Shetler. 133 A. 232, 286 
Pa. 226. 


'70. U.S.—Johnson v. King-Richard- 
son Co., CC.AMass., 36 P.2d 675, 
67 A.LR. 1465, affirming, DC.. 28 
P.2d 192. 

111.—Babcock v. Farewell, 91 N.E. 
683. 245 III. 14. 137 Am S R. 284. 19 
Ann.Cas. 74. 

Benefit to stockholder of insolvent 
corporation 

A stockholder cannot maintain an 
action to hold an insolvent corpora¬ 
tion's directors liable for fraud or 
mismanagement unless it appears 
that he wdll be benefited by relief 
demanded.—Falvey v. Foreman-State 
Nat. Bank. C.C.A Ill , 101 F 2d 409, 
certiorari denied 59 S.Ct. 835. 

71. TI R.—^W\dfes v. Paragon Refin¬ 
ing Co., C,C.A Ohio, 74 F.2d 193. 

Ill.—Landstrom v. Johnson, 281 Ill. 
App. 470. 

Ky.—Haldeman v. Haldeman, 197 R. 

\V, 376, 176 Ky. 635. 

Ohio.—Cooper v. Central Alloy Steel 
Corporation, 183 N.E. 439, 43 Ohio 
App. 455. 

Bad faith not shown 

As respects liability of corpora¬ 
tion to minority stockholders who in¬ 
stituted suit against corporation and 
directors for mismanagement and 
for failure to enforce contract with 
president, board of directors was 
held not to have acted in bad faith 
because of failure to sue president 
immediately on his default on con¬ 
tract, w-here such suit might have 
resulted in greater harm than bene¬ 
fit, and where president at no time 
repudiated contract.—Wolfes v. l*ar- 
agon Reflhing Co., C.C.A.Ohio, 74 F. 
2d 193. 

Brror of Judgment 

A stockholder represents himself 
only, and may vote his stock for his 
own benefit, and in case of directors’ 
mere error of Judgment, not involv¬ 
ing breach of trust, has no right to 
appeal to courts to dictate corpora- 
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tlon’s policy.—Haldeman v. Ilalde- 
man, 197 S.W. 376, 176 Ky. 635. 

Zn matters intra vires, the right 
to act for the corporation does not 
pass to an individual stockholder un¬ 
less the corporation has clearly act¬ 
ed in bad faith or fraudulently — 
Lane v. Wood, 106 A. 656, 63 Vt. 183. 

72. Mass.—Richardson v. Clinton 
Wall Trunk Mfg. Co.. 64 N.E. 400, 
3 81 Mass 580. 

Wis.—Ganzer v. Roscnfeld, 141 N.W. 
121, 153 Wis. 442. 

73l U.R.—Sidway v. Missouri Land, 
etc, Co., CC.Mo, 116 F 381 
Mich —Town v Duplex-Power Car 
Co., 138 N.W. 338, 172 Mich. 519. 
14a C.J. p 155 note 76. 

Stockholder-director’s choice of rem¬ 
edies 

Remedies of managing director of 
corporation for his wrongful dis¬ 
charge and discontinuance of busi¬ 
ness and dissipation of as.*5ets by 
majority of directors were by action 
in equity for accounting as stock¬ 
holder, or by action as director un¬ 
der* Gen Corp.L, §1 90, 91.—Wangrow 
v. VTangrow, 207 N.Y.S. 132, 211 App. 
Dlv. 552. 

7^ N.Y.—Bown v. Ramsdell, 237 N. 
Y.S. 573, 227 App.Div, 224. 

75. Cal.—Coombes v. Franklin, 1 P. 
2d 992, rehearing denied 4 P.2d 157, 
213 Cal. 164, and certiorari grant¬ 
ed Coombes v. Getz, 52 S Ct. 199, 
284 US. 613, 76 L.Ed. 623. reversed 
on other grounds 52 S.Ct. 436, 285 
U.S. 434, 76 L.Ed. 866. 

Defalcation of fellow director 

Stockholders’ bill seeking to hold 
corporation directors for defalcations 
of fellow director was held dismis- 
sible, because constitutional provi¬ 
sion authorizing such an action was 
repealed without saving clause.— 
Coombes v. Franklin, supra. 
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§ 822. —— Personal Wrongs 

Stockholders may recover against corporate officers 
for breach of the latter*s duty to them as Individuals 
although the act of the officer also constitutes a breach 
of his duty toward the corporation, the action In such 
case being personal rather than derivative. 

While a stockholder may not sue individually for 
corporate wrongs, as explained in the preceding sec¬ 
tion, this rule does not preclude his maintenance of 
a suit against corporate officers for damages to him¬ 
self personally,^® and he may bring an action for his 
individual benefit against officers or directors for 
the breach of a duty owing to him personally,or 
in a proper case may sue the corporation and the 
directors jointly.*^® 

§ 823. -Ultra Vires Acts 

Equity may restrain or redress ultra vires acts of 
corporate directors at the suit of a stockholder. 

One or more stockholders may maintain a suit in 


equity to restrain the directors and managing offi¬ 
cers and agents of the corporation from unlawful 
acts, as from employing its funds contrary to, or 
in a manner not authorized by, the charter, govern¬ 
ing statute, articles of association or other constat¬ 
ing instrument or to require return to the corpo¬ 
ration of stock sold without authority, even if there 
was no fraud in the sale.®® 

§ 824. —— Status as Stockholder 

To maintain a derivative action against corporate 
officers and directors, one must be a stockholder at the 
time of beginning suit, although the authorities differ as 
to whether the plaintiff must have been a stockholder at 
the time of the transactions in litigation. The amount of 
stock held ordinarily does not affect the right to sue. 

The right of a stockholder to maintain a deriva¬ 
tive or representative action against the officers and 
directors of the corporation inheres in and attaches 
to his ownership of its stock and docs not exist apart 
from such ownership.®^ A person who was a. stock- 


70. U.S.—Chase Nat. Bank of City 
of New York v. Sayles, D.C.K.I., 30 
P2d 178, 183. 

N Y.—Hammer v. Werner, 265 N.T.S 
172, 239 App.Div. 38. 

"The general rule, that the right 
to sue for a wrong to a corporation 
is in the corporation, does not con¬ 
flict with or limit the rule that, 
where there is a duty arising from 
contract or otherwise, owing directly 
from the officer to the injured stock¬ 
holder, the latter may recover dam¬ 
ages for acts which are violations of 
that duty, although such acts are 
also violations of the duties owing 
to Iho corporation."—Chase Nat. 
Bank of City of New York v. Sayles, 
supra. 

7^. Cal.—Young v. Hoagland, 298 P. 

996, 212 Cal. 426, 75 A L R. 654. 
N.Y.—Hammer v. Werner, 265 N.Y.S. 

172, 239 AppDiv. 38. 

Okl.—Cassidy v. Rose, 236 P. 591, 
108 Okl. 282. 

14a C.J. p 155 note 77. 

Acconnting 

Director who paid note for which 
stock was pledged and thereafter as¬ 
sumed dominion over stock held in 
fiduciary relationship to stockhold¬ 
ers, authorizing stockholders to bring 
suit against director for accounting. 
Where contribution of director by 
paying note for which stuck was 
pledged was approximately equal to 
that of stockholders who made sub¬ 
stantial investments in corpora¬ 
tion, stockholders were entitled to 
accounting as against director who 
assumed dominion of their stock aft¬ 
er paying note.—Enyart v. Merrick, 
34 I\2d 629. 148 Or. 321. 

Vnanthorlied laoreat# of capital 
stock 

Where plaintiff and defendants or¬ 
ganized corporation under agreement 


whereby plaintiff was to have at 
all times thirty per cent interest, 
and defendants without notice in¬ 
creased capital stock, reducing plain¬ 
tiff's Interest, plaintiff had <’ause of 
action.—Danzig v. Backs, 256 N.Y.S. 
769, 235 App.Div. 189. 
ironooiisent of corporation 
Cause of action for breach of con¬ 
tract to use money received for com¬ 
mon stock to retire preferred stock, 
was enforceable by stockholders, re¬ 
gardless of company's consent, op¬ 
position, or indifference, the action 
being that of the stockholders and 
not that of the corporation even 
though the latter might be benofiled 
thereby—Busier v. Marlin, CCA 
Wls., 68 F.2d 537, cerliorari denied 
53 S.Ct. 86. 287 US. 637, 77 L Ed 
552. 

Unlawful acts causing depreciation 
of stock 

(1) In proper case, unlawful nets 
causing depreciation of stock by In¬ 
jury to corporation's assets may 
form basis of individual cause of 
action by one having property right 
or interest In stock—Kono v. Roeth, 
260 N.Y.S. 662, 237 App.Div. 252, re- 
arguincnt denied 261 N.Y.S. 1048, 238 
App.Div. 775. 

(2) Persons who sold shares to 
corporate president at depreciated 
prices in ignorance of his wrongful 
acts which caused depreciation held 
entitled to maintain bills for ac¬ 
counting.—Backus v. Kirsch, 249 N. 
W. 469, 264 Mich. 73. 

78. Idaho.—Chadwick v. Holm, 170 
P. 87, 31 Idaho 262. 

Joint tort feasors 

Where directors of corporation 
transferred its property to another 
corporation in consideration of lat¬ 
ter’s bonds, and allotted such bonds 
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among stockholders, the stockhold¬ 
ers whose allotted bonds were lost 
by negligence of directors might 
maintain suit against corporation 
and directors as joint tort-fcasor.s. 
—Chadwick v. Holm, supra. 

79 . Ky.—Shaw v. Campbell Turnp 
Rond Co., 15 S.W. 246. 12 Ky L 793 

Mo.—Whitehead v. Farmers’ Fire & 
Bightning Mul. Ins. Co., 60 S.W 2(1 
65, 227 MoApp. 891. 

N.Y.—^Wile V. Burns Bros., 265 N.Y.S 
461, 239 App.Div. 59. 

14a C.J. p 156 nolo 79. 

Court will prevent willful misap¬ 
propriation of corpornte funds bv di¬ 
rectors on suit of stockholder—Mor¬ 
ton V. Morton Realty Co., 241 P. 1014. 
41 Idaho 729. 

80. Idaho.—Crecnough v. Coeur D’Al- 
enes Lead Co., 18 P.2d 28S, 52 Idaho 
599. 

81. Knn.—Mitchell v. Beachy, 202 
P. 628, 110 Kan. 60. 

N.Y.—Stoddard v. Schwab, 8 N.Y.S.2d 
535, 255 App.Div. 556. 

Bight to dividends as governing right 
to sns 

Where a corporate charter provided 
that a stockholder ceasing to be an 
officer, director, or employee should 
not be entitled to dividends unless 
he surrendered the stock and received 
a dividend certificate in exchange, a 
stockholder not complying therewith 
was not entitled to sue to restrain 
the corporation from paying oxce.s- 
sive salaries to directors, as exces¬ 
sive salaries are in diminution of 
dividends, and only those entitled to 
dividends may complain.—I'rindiville 
V. Johnson & Higgins, 113 A. 015. 

92 N.J.Eq. 915. affirmed 116 A, 785, 

93 N.J.Eq. 425. 
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holder at the time of the commission of the acts 
complained of, but who was not a stockholder at the 
commencement of the action, is without authority to 
maintain an action in behalf of the corporation 
against officers or directors,82 unless he parted with 
his stock in the transaction in question.*^ To be 
entitled to maintain a stockholder’s action on behalf 
of the corporation against officers or directors, a 
person must claim to be,84 and l)e recognized as,86 
a stockholder; and there must be shares of stodc 
standing in his name on the books of the corpora- 
tion.88 One having merely a contingent interest in 
stock cannot maintain such a stockholder’s action.*7 
A trustee and his cestui que trust may maintain a 
stockholder’s suit.88 Some courts take the position 
that a stockholder who became such after the com¬ 
mission of the acts complained of may not sue,89 
but others hold that he may®^ provided he acqitireil 
his Slock in good faith and not for mere vexatious 
purposes.9i A stockholder’s suit against corporate 
officials cannot be maintained where no stock has 
been issued.82 Where stock has been pledged, the 
pledgee82 but not the pledgor84 may sue. A stock¬ 
holder remains such, with the right to file a bill 


against corporate officers, where he has exercised a 
statutory right to demand from the corporation pay¬ 
ment for this stock but payment has not been 
made.®6 The seller under an executory contract to 
sell stock retains his status as a stockholder suffi¬ 
ciently to permit his maintenance of a stockholder’s 
suit.98 

One repudiating sale of stock to himself, and 
taking the position that he is a creditor because such 
sale was void, may not maintain a derivative ac¬ 
tion against the corporate officers and directors to 
compel restitution to the corporation on account of 
alleged fraud nor for an accounting nor for correc¬ 
tion of alleged wrongs relating to the internal af¬ 
fairs of the corporation, except on a sufficient show¬ 
ing that he cannot collect what is due him in a di¬ 
rect action.97 

Jinount of holdings of stockholder. The right of 
a stockholder to sue docs not depend on the amount 
of his holdings,98 although where the great majori¬ 
ty of the stockholders of a corporation are appar¬ 
ently satisfied with the conduct of its affairs by the 
directors the courts should carefully scrutinize the 


Sabicribar 

Subs*<*riber to corporate aiock mak¬ 
ing part payment has suhstanlive 
right in corporation, and, although 
indebted for calls, may sue c<)r- 
porate officer for mismanagement — 
Franklin Nat. Bank v. Kennerly Coal 
& Coke Co., 150 A. 902, 200 Pa 479 
Suit not “stockholder's” action 

(1) Bills for accounting for corpo¬ 
rate president’s wrongful acts which 
depreciated value of shares purcha.s- 
ed by him from plaintiffs held not 
stockholders' bill.s, since plaintiffs 
had ceased to be stockholders and 
corporation had been di.ssolved— 
Backus V. Kirsch, 249 N W. 469, 264 
Mich. 73. 

(2) Trust company, suing corpora¬ 
tion's receiver on note executed for 
redemption of certain senes of pre¬ 
ferred stock, appeared in action ns 
<Teditor of corporation, not stockhold¬ 
er, though it still owned anothiT se¬ 
ries of such stork.—Campbell v. f3rant 
Trust & Savings Co., 182 N.K. 267, 97 
Ind App. 169. 

82 . Kan.—Mitchell v. Bcachy, 202 P. 
628, 110 Kan. 60. 

Tex —Schmidt v. Schmidt. Civ.App., 
62 S.W.2d 778. 

]4r C.J. p 166 note 81 

83 . U S.—Price v Union Land Co., 
Colo, 187 P. 886, 110 C.C A. 20. 

Pa.—Porter v. Healy, 91 A. 428, 244 
Pa. 427. 

84 . Mich.—Flint v. Le Ileup, 166 N. 
W. 626, 199 Mich. 41. 

14a C.J. p 156 note 83. 


85 . U S —IVnman v. Richardson, D 
eWash., 284 F 692—Brown v Du¬ 
luth. etc, R Co. CCMinn., 53 F 
889. 

86. US—Brovn v. Duluth, etc, R 
Co , supra. 

14a CJ. p 156 note 85 

87. Ala--IToglan v. Moore, 122 So. 
824. 219 Ala 497, 

JSmployse 

Under will devising slock in trust 
for benefit of employees while em¬ 
ployed by corporation, employees had 
no .such interest in stork as entitled 
them to maintain action for misman- 
iigement.—lloglan v. Moore, supra. 

88. W.Va.—Felscnheld v Bloch 
Bros Tobacco Co, 192 SE 545. 

89 . Ky.—NefC v. Cas & Electric 
Shop, 22 S W 2d 265. 232 Ky 66. 

Md —Matthews v, Headley Chocolate 
Co.. 100 A. 645. 130 Md. 523. 

14a CJ. P 166 note 86. 

Under the federal general law and 
egnlty rule, a bill of complaint in 
stockholder’s representative suit 
against directors must be limited to 
transactions occurring subsequent to 
stockholder’s acquisition of slock — 
Summers v. Hearst, D.C.N.Y., 23 F. 
Supp 986. 

Bnceeelve ■alariee; n«e of corporate 
name 

Stockholders who became such aft¬ 
er directors voted excessive salaries 
to officers cannot recover amount of 
excess against directors, and, if cor¬ 
poration stockholders have no stand¬ 
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ing in court of equity to recover from 
directors nnd officials of company ex¬ 
cessive salaries paid latter, stock¬ 
holders cannot obtain relief by use 
of company’s name.—Matthews v 
Headlev Chocolate Co., 100 A. 645, 
130 Md 523. 

90. Ohio—Santen v United Stalt s 
Shoe Co., 25 Ohio N P N.S., 363 

14a CJ p 156 note K7 

Under the law of New York or of 
Delaware, a stockholder may sue di¬ 
rectors of a corporation in a repre¬ 
sentative action based upon transac¬ 
tions occurring prior to stockholder's 
acquisition of his stock —Summers v. 
Hearst, D.C N.Y.. 23 F Supp. 986 

91 . N.J—General Inv. Co. v Beth¬ 
lehem Steel Corp, 100 A. 347, 87 
XJEq. 234 

14a CJ p 156 note 88. 

98 . N.Y—Berger v National Archi¬ 
tects’ Bronze Co.. 160 N.Y.S ;i.n. 
173 AppDiv. 680. 

93. Ill—Green v. Hedenberg. 42 N. 
E. 851. 159 111. 489, 50 Am S.R. 178 

Mich.—Smith v. Smith, etc., Co., 84 
NW 144, 125 Mich. 234. 

94. N.Y.—Milliken v. MeGarrah. 144 
N Y.S. 964, 159 AppDiv. 725. 

95. Mass—Cole v Wells, 113 N.E 
180, 224 Mass. 504 

96. (3a —Easterby v Southern G-F 
Co. 182 S.E. 508, 181 Ga 40,5. 

97 . Mioh.—Flint v. Le Heup, 165 N. 
W. 626. 199 Mich. 41 

9& 111 —See Gordon v. Brucker, 208 

lll.App. 188. 
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"facts before granting relief sought by a minority 
stockholder.93 Moreover, if a stockholder buys in a 
small amount of stock after a transaction for the 
purpose of questioning the same it has been held 
that the court will not entertain his representative 
suit unless satisfied that his right is clear and his 
injury irreparable.^ 

§ 825. Form of Action 

A stockholder’s derivative suit against officers and 
directors should ordinarily be brought in equity, and in an 
otherwise proper case a stockholder’s suit to redress 
personal wrongs may also be brought in equity. 

The remedy of the stockholder is in equity ;2 he 
cannot sue at law,3 which affords no adequate rem¬ 
edy,^ unless authorized to do so by statute.® In the 
absence of statute a stockholder cannot, for in¬ 
stance, maintain an action at law against the direc¬ 
tors for any loss sustained by him through the waste 


of the assets of the corporation, the deprivation of 
dividends, or the diminution of the value of his 
shares, in consequence of the mistake, negligence, 
fraud, or other nonfeasance or malfeasance of the 
directors in the discharge of the duties of their of¬ 
fices.® Likewise a pledgee of shares cannot main¬ 
tain actions at law against the directors for losses 
sustained by reason of their negligence or misman¬ 
agement rendering the shares valueless.^ There is, 
however, authority holding that even in the absence 
of statute the courts of law may on common-law 
principles take jurisdiction of a stockholder’s suit 
for mismanagement, although the suit is equitable in 
nature and governed by equitable rules in respect 
of pleading.® 

Suits by stockholders for personal wrongs, ctm- 
sidered supra § 822, may be brought in equity where 
grounds for equitable jurisdiction exist.® 


99. Mich.—Wagner Electric Corpora¬ 
tion V. Hydraulic Brake Co., 257 
N.W. 884, 269 Mich. 560. 

1. N.J.—General Inv. Co. v. Bethle¬ 
hem, 100 A. 347, 87 N.J.Eq. 234. 

9. Ala.—Van Antwerp Realty Cor¬ 
poration V. Cooke, 162 So. 97. 100, 
230 Ala. 535, citing Corpna Jozii— 
First Nat. Bank v. Forman, 160 So. 
109, 230 Ala. 185—Gettinger v. 

Heaney, 127 So. 195, &20 Ala. 613. 
Ark.—Cook v. Malvern Brick & Tile 
Co., 109 SW.2d 451, 194 Ark. 759. 
Del.—Cahall v, Burbage, 119 A. 674, 
13 Del.Ch. 299. 

Fla.—Orlando Orange Groves Co. v. 

Hale, 144 So. 674. 107 Fla. 304. 
Mass.—Calkins v. Wire Hardware 
Co.. 166 N.B. 889, 267 Mass. 62— 
O’Brien v. O’Brien, 131 N.E. 177, 
238 Mass. 403. 

Mo.—Stale ex rel. Kansas City Mis¬ 
souri River Nav. Co. v. Dew, 279 

S.W. 65. 312 Mo. 300. 

N.Y.—Cross V. Bishop Oil Corpora¬ 
tion, 219 N.Y.S. 181, 218 App.Div. 
632, followed in 219 N.Y.S. 184. 218 
App.Div. 853. 

Pa.—Browne v. Maxwell, 136 A. 232, 
288 Pa. 398. 

14a CJ p 156 note 93. 

Breach of trust 

The extraordinary powers of an 
equity court are properly invoked in 
suits against corporate directors for 
breach of trust or other similar 
wrong on ground that corporation is 
controlled by alleged wrongdoers.— 
Koral v. Savory, Inc., 11 N.E.2d 883, 
276 N.Y. 216. 

rrauA 

(1) Where control of corporation is 
involved, and remedy at law for di¬ 
rectors’ improper sale of stock is in¬ 
adequate, and their fraud as against 
the stockholders is averred, court of 


equity has Jurisdiction.—Glenn v. 
Kittanning Brewing Co.. 103 A. 840, 
269 Pa. 610, L.RA.1918D 738, Ann. 
Cas.l918D 769. 

(2) Equity will not entertain a 
Stockholder's suit merely to redress 
fraud of the directors, If the fraud 
has produced Insolvency, as it should 
then wind up the company.—O’Brien 
V. Lashar, C.C.A.Conn., 274 F. 326, 
certiorari denied 42 S.Ct. 51, 257 U.S. 
640, 66 LEd. 411—O’Brien v. Ander¬ 
son, C.C.A.Conn., 274 F. 326, certio¬ 
rari denied 42 S.Ct. 61, 267 U.S. 640, 
66 L.Ed. 411. 

Xfismanagomsat 

Equity court had Jurisdiction of 
class action by stockholders against 
corporation and old board of direc¬ 
tors for mismanagement of corporate 
affairs.—^Andrews v. Drake, C.C.A. 
Mich., 83 P.2d 767, certiorari denied 
57 act. 35. 299 U.a 572, 81 L.Ed. 
421. 

Soorst profits 

In suit to recover secret profits of 
officers of corporation in sale of 
stock, since equitable methods of re¬ 
lief only would be complete and ade¬ 
quate, equity was proper forum. In 
such a suit, theory on which equity 
acts is that of restoring defrauded 
party primarily and fraudulent party 
as necessary incident, to their for¬ 
mer positions.—Upton v. Southern 
Produce Co., 133 S.K. 676, 147 Va. 
937. 

Court's powers as not rigidly Uinltsd 

The powers of an equity court to 
provide appropriate remedy for fail¬ 
ure of those in control of a corpo¬ 
ration to take appropriate action for 
corporation’s protection are not limit¬ 
ed to rigid categories.—Koral v. Sav¬ 
ory, Inc., 11 N.B.2d 883, 276 N.Y. 216. 

3. Mo.—Dorrah v. Pemiscot County 
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Bank, 266 S.W. 660, 213 Mo.App. 
641. 

14a CJ. p 167 note 94. 

Orphans' and common pleas courts as 
without Jurisdiction 
Suit by cestui que trust for ac¬ 
counting of trustees managing corpo¬ 
ration held not within jurisdiction 
of orphans’ court or court of common 
pleas, remedy being by suit in equltv. 
—Browne v. Maxwell, 136 A. 232, 288 
Pa. 398. 

4. Mass.—O'Brien v O’Brien, 131 N. 
E. 177, 238 Mass. 403. 

Statute as not affording adequate 
remedy at law 

Rov.Codc 1916 SI 1935, 1936, relat¬ 
ing to subscriptions to capital stock 
and payment thereof as the direc¬ 
tors direct, and providing the pro¬ 
cedure to be followed by directors to 
collect amounts owing on stock, do 
not offer an adequate remedy at law 
to compel an accounting by a former 
director, where no assessment or call, 
as provided in | 1936, was ever made 
upon defendant director, the latter 
with six others having a controlling 
interest.—Cahall v. Burbage, 119 A. 
574, 13 Del.Ch. 299. 

5. Vt.—Buell v. Warner. 33 Vt. 670. 

6. U.S.—Jacobs v. First Nat. Bank. 
D.C.La., 35 F.2d 227. 

14a C.J. p 167 note 96. 

7. Ohio.—Barnes v. Swift, 11 Ohio 
Dec., Reprint. 321, 26 Cinc.L.Bul. 
!! 10 . 

8. Wis.—-Wells V. Prank L. Wells 
Co., 240 N.W. 416, 206 Wis. 607. 

fi. Mich.—Backus v. Kirsch, 249 N. 

W. 872, 264 Mich. 339. 

BaaoiMion of atoofc gala 

(1) Equity court had Jurisdiction 
of suit to rescind fraudulent sale of 
stock, brought by former stockhold¬ 
ers against president of corporation. 
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§ 826. Conditions Precedent 

Compliance with eonditlone precedent, euch aa ex- 
hauation of remedfea within the corporation, la eaaential 
to maintenance of a atockholder’a derivative action 
agalnat corporate officera and directora. 

A stockholder's derivative action against corpo¬ 
rate officers and directors may be instituted only 
after compliance with all conditions precedent,^® 
and as conditions precedent the stockholder should 
ordinarily show that there is no other adequate rem¬ 
edy available to him,il and that he has exhausted all 
reasonable efforts to secure redress within the cor¬ 
poration,^2 as by showing due demand on and re¬ 
fusal of the corporation to act, as explained in the 
next section, unless the seeking of relief within cor¬ 
porate channels would be futile.i2 


§ 827 

§ 827. - Demand upon, and Refusal of, 

Corporation to Sue 

a. In general 

b. Sufficiency 

a. In General 

Demand on the corporation and Its directors to sue, 
and their refusal, must ordinarily precede institution of 
a stockholder's derivative action, although demand Is 
unnepessary where futile or where suit Is to restrain com¬ 
mission of a threaten^ unlawful act. 

A suit by a stockholder against officers or direc¬ 
tors to redress wrongs to the corporation may be 
instituted only where there has been a demand up¬ 
on, and refusal to sue by, the corporation^ 4 or 
whore the circumstances arc such that a demand 
would be futile or useless, as where the directors 
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notwithstandini? defendant's transfer¬ 
ring stock after commencement of 
suit prevented restoration.—Backus 
V. Kirsch, supra. 

(2) That corporation's president, 
havlnf? fraudulently purchased stock¬ 
holders' stock, had It reissued to him 
before stockholders sought rescission, 
did not prevent restoration, and hence 
stockholders properly sued in equity. 
—Backus v. Kirsch, supra. 

10. Mo.—Kirrane v. Boone, 66 S.W. 
2d 861. 863. 334 Mo. 658, quoting 
Corpus Juris —Dorrah v. Pemiscot 
County Bank. 256 S.W. 660, 664. 
213 Mo.App. 54, quoting Corpus Ju¬ 
ris. 

Offer to repay president 

Stockholders could not ask for re¬ 
lief as to personal property of corpo¬ 
ration president bought at execution 
sale, where they made no offer, on 
their own account or on that of the 
corporation, to repay president the 
purchase price.—Gallogly v. Stender, 
161 A. 280. 51 R.I. 303, 76 A.L>.R. 435. 

11. Mo.—^Ilelm V. Talmadge. App., 40 
S.W.2d 496. 

12. U.S.—Long v. Stites, C.C.A.Ky., 
88 F.2d 564. certiorari denied 67 S. 
Cl. 939. 301 U.S. 706, 81 L.Ed. 1360. 

Mo—Helm V. Talmadge, App., 40 S. 
W2d 496. 

N.M —I’orler V. Mesilla Valley Cot¬ 
ton Products. 76 P.2d 937, 42 N.M. 
217. 

Pa.—Evans v. I>iamond Alkali Co., 
172 A. 678. 315 Pa. 335. 

Tex.—Barthold v. Thomas. Com.App.. 
210 S.W. 506, reversing, Thomas 

V. Barthold, Civ.App.. 171 S.W. 
1071. 

13. Mo.—Caldwell v. Eubanks, 30 S. 

W. 2d 976, 326 Mo. 185, 72 A.L.R. 
621. 

R.I.—Gallogly v. Stender, 164 A. 280, 
51 H.J. 303, 76 A.L.R. 435. 

14i Ky.—Deerlng v. Stites. 78 S.W. 
2d 46. 257 Ky. 403, certiorari de¬ 
nied 65 S.Ct. 921, 295 U.S. 762. 79 


L.Ed. 1704—Scholl v. Allen. 36 S. 
W.2d 363. 237 Ky. 716. 

Mass.—Bartlett v. New York. N. H. 
& H. R. Co., 115 N.E. 976, 226 Mass. 
467. 

Mich.—Burch v. Norton Hotel Co., 
246 N.W. 131. 261 Mich. 311. 

Mo.—Punch v. Hipollte Co., 100 S.W. 
2d 878, 340 Mo. 53—Kirrane v 

Boone. 66 S.W.2d 861, 863, 334 Mo. 
668, quoting Corpus Juris —Helm v. 
Talmadge, App., 40 S.W.2d 496. 
N.M.—Porter v. Mesilla Valley Cot¬ 
ton Products, 76 P.2d 937, 42 N.M. 
217. 

N.Y.—Jones v. Van Heusen Charles 
Co., 246 N.Y.S. 204, 230 App.Biv. 
694. 

Ohio.—Roderick v. Canton Hog Ranch 
Co., 189 N.E. 669. 46 Ohio App. 476 
—Cooper V. Central Alloy Steel 
Corporation, 183 N.EL 439. 43 Ohio 
App. 455—Koblitz v. Brooksido 
Brick Co.. 20 Ohio Cir.Ct.,N S.. 67. 
Pa.—Bailey v. Jacobs. 189 A. 320. 
326 Pa. 187—^Wilson v. Brown, 112 
A. 1, 269 Pa. 225—Glenn v. Kittan- 
nmg Brewing Co.. 103 A. 340, 259 
Pa. 610, L.R,A.1918D 738, Ann.Cas. 
1918D 769. 

Tenn.—State v, Allstadt, 61 S.W.2d 
473. 166 Tenn. 349, rehearing de¬ 
nied 62 S.W.2d 666. 166 Tenn. 349. 
W.Va.—Moore v. Lewisburg & R. E. 
Ry. Co., 93 S.E. 762, 80 W.Va. 653, 
A.L.R.1918A 1028. 

Wis.—Wells V. Frank L. Wells Co.. 

240 N.W. 415, 206 Wis. 607. 

14a C.J. p 157 note 2. 

15. U.S.—Jacobs v. First Nat. Bank, 
P.C.La.. 36 F.2d 227. 

Ark—Magale v. Fomby, 201 S.W. 278, 
132 Ark. 289. 

CaV—Lowe v. Copeland, 13 P.2d 622. 
126 Cal.App. 316—James v. P. B. 
Steifer Mining Co.. 171 P. 117, 36 
Cal.App. 778. 

Idaho.—Morton v. Morton Realty Co.. 

241 P. 1014, 41 Idaho 729. 

Iowa.—Outing v. Plum, 235 N.W. 559, 
212 Iowa 1169. 
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Mass.—Meier v. First Citizens Bank¬ 
ers Corporation, 17 N.E. 2d 106— 
Bonner v. Chapin Nat. Bank of 
Springfleld. 146 N E. 666, 251 Mass. 
401—O'Brien v. O’Brien, 131 N.E. 
177. 2.38 Mass. 403 
Mich.—Freeman v Mitchell, 164 N.W. 

445. 198 Mich 207. 

Mo.—Punch V Hipollte Co. 100 S.W. 
2d 878, 340 Mo. 53—Kirrane v. 

Boone, 66 S.W 2d 861. 863, 334 Mo. 
558. quoting Corpus Juris —Hall v. 

M. B. O’Reilly Realty & Investment 
Co., 267 S.W. 407. 306 Mo. 182 

N.M.—Porter v Mesilla Valley Cotton 
Products. 76 P 2d 937, 42 N.M. 217. 
N.Y.—Young v. Hyde, 98 N.Y.S. 1052, 
112 App.Dlv. 760. 

Ohio—Koblitz v. Brookside Brick Co., 
20 Ohio Cir.Ct ,N.S., 67—Santen v. 
United Stptes Shoe Co.. 25 Ohio N. 
P.,N.S.. 363. 

Pa.—Glenn v. Kittanning Brewing 
Co. 103 A. 340, 259 Pa. 510. L.R.A. 
1918D 738, Ann.Cas.lDlSD 769. 

Tenn.—State v. Allstadt, 61 S.W.2d 
473, 166 Tenn. 349. rehearing denied 
62 S.W.2d 566, 166 Tenn 349. 
W.Va.—Moore v. Lewisburg &. R. E. 
Ry. Co., 93 S.E. 762. 80 W.Va. 653. 
A.L.R. 1028. 

Wis.—Wells v. Frank L. Wells Co.. 

240 N.W. 415. 206 Wis. 507. 

14a C.J. p 158 note 3. 

Adverse stand of directors 

Where the directors were adverse 
to bringing suit, and an application 
to them to institute the suit would 
have been of no avail, and the stock¬ 
holders had been damaged by the acts 
upon which the suit was based, they 
could bring the action in their own 
names and in behalf of the corpora¬ 
tion.—Anderson v. Grantsville North 
WHlow Irr. Co.. 169 P. 168, 51 Utah 
137. 

Sympathy of majority stoekholdsm 
with director to be sued 

Where majority stockholders and 
directors were in sympathy with dl- 
I rector against whom minority stock- 
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or officers sought to be sued are in control of the 
corporation,!® as where it is obvious from the hos¬ 
tility of the directors, or from their participation in 
the wrong of which complaint is made, that they 
would not institute suit or, if they did, that they 
would not prosecute it in good faith.!^ In other 
words, the stockholder must as a condition preced¬ 
ent show in some way that he was unable to ob¬ 


tain relief through the corporation or its directors 
or trustees.!® The rule requiring demand is not 
applicable to a suit to restrain the directors from 
doing a threatened unlawful act.!® 

Where the corporation has refused, in fact or in 
effect, to act, the stockholder may in an otherwise 
proper case maintain a derivative action against its 
officers and directors.®® 


holders sought recovery for fraud, 
demand on officers to sue was not re¬ 
quired.—^Witter V. Le Veque, 221 N. 
W. 131, 244 Mich. 83. 

Where corporation has heoome mere 
legal skeleton 

Stockholders of corporation held 
not required to request board of di¬ 
rectors to proceed against president 
and director for accounting of profits 
realized by president to which corpo¬ 
ration was entitled, where board of 
directors had attempted to ratify acts 
of president and both original cor¬ 
poration and corporation with which 
it was merged had liquidated assets 
and existed merely as legal entities, 
—Bailey v. Jacobs, 189 A. 320, 335 
Pa. 187. 

Futility of demand not shown 

In stockholder's action to have 
corporation's contract for purcha.se 
of director’s stock declared void, and 
to recover proceeds of check drawn 
by director to his own order with¬ 
out authority, facts held not to war¬ 
rant conclusion that application by 
stockholder to corporation for prose¬ 
cution of suit by it would have been 
unavailing.—Toothe v. Dozier, 126 A. 
316, 96 N.J.Mq. 601, reversing 124 A. 
319, 96 NJ.Eq. 46. 

16. Ala—Alabama Fidelity Mort¬ 
gage & Bond Co. V. Dublieriy, 73 
So. 911, 198 Ala. 545. 

Del.—Cantor v. Sachs, 162 A. 73, 18 
Del Ch. 359. 

Idaho.—Smith v. Rader. 173 P. 970, 
31 Idaho 423. 

Iowa—First Nat. Bank v. Fireproof 
Storage Bldg. Co.. 202 N.W. 14, 199 
Iowa 1285. 

Mass.—Daniels v. Briggs. 180 N.E. 
717, 279 Ma.ss. 87. 

Minn.—Welland v. N. W. Distilleries. 
281 N.W. 364. 

Mo.—^Kirrane v. Boone. 66 S W.2d 861, 
863, 334 Mo. 558, quoting Oorpua 
Juris. 

N.J.—Fish V. Harrison, 100 A. 186, 
87 N.J.Eq. 103, affirmed Fish v. 
Harrison Milling Co., 103 A. 1052, 
89 N.J.Eq. 212. 

N.Y.—Security Trust Co. of Roches¬ 
ter v. Pritchard, 194 N.Y.S. 486, 
201 App.DIv. 142, modifying 190 N. 
Y.S. 871—Levy v. Pacific Eastern 
Corporation, 275 N.Y.S. 291, 153 
Misc. 488. 

14a C.J. p 158 note 4. 


Board ooutxblled by wrongdoing of- 
floers 

Bill by stockholder against corpo¬ 
ration sGC'king cancellation of con¬ 
tracts between corporation and its 
officers was not defective for failure 
to show an application to and refus¬ 
al by corporation to proceed in its 
own name, or to show reasons why 
such application was not made, where 
a request to corporatipn to undo 
wrongs complained of would have 
been directed to a board under con¬ 
trol of wrongdoing officers, and which 
was powerless to act unless one or 
both of such wrongdoers gave ap¬ 
proval, regardlea.s of associates’ will¬ 
ingness.—Fleer v. Frank H. Fleer 
Corporation, 125 A. 411, 14 Del Ch. 
277. 

Z7. Ala—Leggett v. J W. Leggett 
Jewelrv ('o., 125 So. 644, ?20 Ala. 
399—Glass v. Stamps, 104 So 237, 
213 Ala. 95—Henry v. Ide, 93 So. 
860, 208 Ala. 33. 

Fla.—Orlando Orange Groves Co v. 

Hale, 144 So. 674, 107 Fla 304 
Mass.—^Almy v. Almy, Bigelow & 
Washburn, 126 N.E. 419. 235 Mass 
227. 

N.Y.—Guttmann v. Conda Co., 290 N. 
YS. 874, 249 App Div. 621—Levy 
V. I'aciflc Eastern Corporation, 275 
N.Y.S. 291, 153 Misc. 488. 

Ohio.—^Wasmer v. Massillon Iron & 
Steel Co., 7 Ohio App. 488—Koblltz 
V. Brookside Brick Co., 20 Ohio Cir 
Ct.,N.S., 67. 

Pa.—Evans v. Diamond Alkali Co., 
172 A. 678, 315 Pa. 335-Wil.son v. 
Brown, 112 A. 1, 269 Pa. 225. 

14a C.J. p 168 note 5 [a] (1). 

Futility of asking direotors to cau- 
oel increase in own salaries 

(1) A minority stockholder, with¬ 
out previous demand on the corpo¬ 
ration, may sue the directors on its 
behalf to annul excessive increases 
in their salaries, as such request to 
it would be futile, since the suit 
would necessarily be instituted by 
defendants.—Lowman v. Harvey R 
Pierce C:o., 120 A. 404, 276 I*a. 382. 

(2) On the other hand, it has been 
held that a minority stockholder, also 
a director, not protesting at stock¬ 
holders’ or directors’ meeting regard¬ 
ing salaries paid corporation manager 
and his sons, and not requesting suit 
by corporation, could not maintain 
suit requiring manager and sons to 
refund excessive salaries paid.—, 
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Burch V. Norton Hotel Co., 246 N.W 
131, 261 Mich. 311. 

18. TJ.S —Denman v. Richardson, D. 
C.Wash., 284 F. 592. 

Md —Matthews v. Headley Chocolate 
Co.. 100 A. 646, 130 Md. 523. 

Mass.—Spiegel v. Beacon Participa¬ 
tions, 8 N.E.2d 895. 

Mich.—Polish American Pub. Co. of 
Detroit V. Wojclk, 273 N.W. 771, 
280 Mich. 466. 

Mo.—Punch V. Hipolite Co., 100 S.W. 
2d 878, 340 Mo. 63—Kirranc v 

Boone, 66 S.W.2d 861. 334 Mo 658 
Vecasslty that corporation be unwill¬ 
ing or unable to act 
Sto(‘khoIders aggrieved by direc¬ 
tors’ acts may not seek redress for 
such wrongs in their own behalf un¬ 
til corporation is shown to be unwill¬ 
ing or incapable of seeking remedy 
for It.self and for them.— Bato.s St 
Shirt Co. V. Waite, 3 66 A. 293. 130 
Me. 352. 

19. tT.S—Heath v. Erie R Co, C.C 
NY., 11 F.Cas. No 6,306, 8 Blatchf 
347 

Md.—f>avis V. Gcmrnell, 17 A. 259. 70 
Md 356 

14a C.J i> 3 58 note 5. 

20. IT S.—Arnsteln v. Bethlehem 

Steel Corporation, D C N.Y.. 18 F. 
Siipp. 916. 

Ill.—Stark, for U.se of State Loan 
Ass’ll V. Bogg.s. 7 N K 2d 369, 289 
Ill.App 461. See Gordon v. Bruck- 
er, 208 HI.App 1S8 
N.Y.—Isaac v Marcus, 179 NE 487. 
258 N.Y. 257. affirming 251 NYS 
108, 233 App.Div. 803, which af¬ 
firmed 263 N.Y.S. 24, 141 Misc 354 
—Dresdner v. Goldman Sachs Trad¬ 
ing Corporation, 269 N.Y.S. 360, 240 
App Div. 242, reversing 265 N.Y.S 
913. 148 Misc. 641. 

Tex --Prutt-Hewit Oil Corporation v 
llewit, 62 S.W.2d 64. 122 Tex 38. 
affirming Hew it v. Pratt-Hcwlt Oil 
Corporation, Civ. App., 36 S.W. 2d 
787—S'chwartz v. Mims. Civ.App., 
40 S.W 2d 853, error dismissed. 
Holding company 

A stockholder of a holding compa¬ 
ny may maintain a representative ac¬ 
tion for and in behalf of the subsidi¬ 
ary company, the directors of both 
companies having refused after due 
request to institute an action in the 
name of either company.—Holmes v. 
Camp, 167 N.Y.S. 840, 130 App.Div. 
409. 



19 C.J.S, 


CORPORATIONS 


§ 828 


b. Snffleieney 

A suing stockholder’s demand should be real and not 
simulated* and If unable to secure action by the directors 
it has been held that he should make a demand on the 
stockholders* although the latter Is unnecessary where 
It would be futile. Demand should be made on the direc¬ 
tors as a board or on the stockholders as a body. 

To be sufficient, the demand for redress within 
the corporation which is a condition precedent to a 
suit by a stockholder against officers or directors 
must be an earnest and not a simulated effort to in¬ 
duce remedial action.21 The demand must be upon 
the officers entitled to represent the corporation ,22 
and this means that it must generally be made on 
the board of directors or managing officers,23 or 
upon a receiver or trustee in case there is onc.24 
In some jurisdictions the stockholder failing to ob¬ 
tain corporate action through the board of directors 
should seek such action by the stockholders as a 
body,26 unless it would be clearly futile to do so,26 
although in other jurisdictions it is unnecessary for 
the suing stockholder to demand action of the stock- \ 


holders as a body.2*^ No demand on stockholders is 
requisite where the subject matter of the action does 
not include matters susceptible of ratification by the 

stockholders.28 

The refusal of the corporation to take action 
against an officer or director with regard to an intra 
vires matter must be fraudulent or in bad faith to 
entitle a stockholder to sue in its behalf .22 

§ 828. - Consent of Court 

Content of the court It ordinarily not ettentlal at a 
condition precedent to a atockholder’t tult* although It 
may be to where the corporation It In the handt of a re¬ 
ceiver. 

A bill by stockholders against the directors and 
managers which docs not contain a prayer either 
for the appointment of a receiver or for an injunc¬ 
tion prior to the final trial is properly filed without 
the sanction of the judgc.36 Where, however, a 
corporation is in the hands of a receiver, consent 
of the court has been held essential to prosecution 


21. Cal—Baeon v Irvine, 11 646. 

70 Cal 221 

14n r J. p 159 nolo 6. 

Demand bald auAoiant 

Minority stoekholdera, who dt- 
niandod explanation from or^ranlzf^r 
who was sto< kholder and offloer of 
corporation and protested at a stock¬ 
holders’ meeting against his claim of 
one-half ownership in oil lease as¬ 
signed to him and corporation, and 
who reriuosted directors that suit he 
filed, if necessary, to recover such 
one-half interest, fulfilled their duly 
of s<>eking redress within the corpo¬ 
ration before resorting to the courts. 
—Sias V. Johnson, CCA.Mich.. 86 F. 
2d 766. 

Demand held inenffleient 

If a corporation is unlawfully pay¬ 
ing commissions out of its capital lor 
the sale of stock, an action cun he 
maintainod only on behalf of all the 
stockholders, after demand on the of- 
fleers to prosecute such an action, a 
demand that a corporotion be organ¬ 
ized in accordance w'ith law being in- 
sulficient.—Kills v. I'rudcntial Suv 
Co., 136 N.E. 273, 104 Ohio SI B99 

22. N.Y.—Planten v. National Nas¬ 
sau Bank, 160 N.Y.S. 297, 174 App. 
Div. 254, affirming 157 N.Y.S. 31, 9.3 
Misc. 344. 

23. Tex.—Schmidt v. Schmidt. Civ. 
App., 52 S.W.2d 778. 

14a C.J. p 159 note 8. 

Demand should not be made on in¬ 
dividual director or officer, but on 
the directors or stockholders as a 
prerequisite to bringing the action — 
Long V. Sines. C.C.A.Ky., 88 F.2d 554. 
certiorari denied 57 S.Ct. 939, 301 U. 
S. 706, 81 L.Kd. 1360. 

24. N.Y.—Planten v. National Nas¬ 


sau Bank. 160 N Y.S 297, 174 App 
Div 254, affirming 157 N.Y S 31. 
93 Misc. 344 
I4a C.J p 159 note 9 

Demand on “liquidating trustees’* as 
snffioient 

Where a corporation is dissolved 
without Judicial proceedings, under 
Gen.Corp.L. 8 221, the name given 
the liquidating directors in making 
demand on them to sue is not im¬ 
portant, so long as the demand is 
made, and hence where a complaint 
in behalf of stoikholders and credi¬ 
tors for inisapproprialion of assets, 
.shows that demand was made on the 
directors as ’'liquidating trustees,” 
under 9 35, the complaint was not 
subject to demurrer on the giound 
that no demand was made before 
suit.—Security Trust Co. of Roches¬ 
ter V Pritchard. 194 N Y.S. 486. 201 
App.r^iv. 142, mollifying 190 NYS 
871 

25. Mo—Caldv^ell v. Kuhank.s, ,30 S. 
\V2d 976, 326 Mo 185, 72 ALU. 
621, 

Tex -Schmidt v, Schmidt, Civ.App., 
52 .S.W.-’d 778 

W.Vh.—M ooie V. Lewisburg & R E 
Uy. Co.. 93 S.K. 762, 80 W Va 653. 
A.L 11 1918A 1028 
14a C.J. p 159 note 10. 

Complaint in mooting 

It IS not always necessary for a 
shareholder of a corporation com¬ 
plaining of acts which amount to a 
fraud thereon to appeal to stockhold¬ 
ers at meeting, but he is in dutv 
bouiNl to make every reasonable ef¬ 
fort to prevail on the corporate man¬ 
agement to act.—Wilson v. Brown. 
112 A. 1. 269 Pa. 225. 

26. Mo.—Caldwell v. Eubanks, 30 S 
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VV2d 976, 326 Mo. 3 85, 72 A.L.R 
621 

Neb.—Fisher v. National Mortg. Loan 
Co., 271 N.W. 433, 132 Neb. 185. 
modified 274 N.W. 568. 133 Neb. 
280. 

Tex—Schmidt v Schmidt, Civ.App * 
62 S.W.2d 778. 

W.Va—Moore v Lewisburg & R E 
Ry. Co.. 93 S.E. 762, 80 W.Va 663, 
A L.U.1918A 1028. 

Where defendant directors are ma¬ 
jority etockholdera* request that 
stockholders, as body, sue directors, 
is not condition precedent to action 
by individual stockholder.—Caldwell 
V. Eubanks. 30 S.lV.2d 976. 326 Mo 
185, 72 A L.R. 621. 

27. Minn—Shaw v. Staight, 119 N. 
W 951. 107 Minn 162, 20 L R A ,N. 
S. 1077. 

14a C.T. p 159 note 11. 

28. K Y.—Continental Securities Co. 
V Belmont. 99 N E 138. 206 N.Y. 7 

ITegligence, misconduct* and infidelity 
Demand on corporation’s stockhold¬ 
ers to sue for losses caused by for¬ 
mer directors’ negligence, misconduct, 
and infidelity held not condition pre¬ 
cedent to derivative stockholders’ ac¬ 
tion to restrain pre.scnt directors 
from settling stockholders' actions 
against former directors for such 
losse.s, subject matter of action not 
relating to any act which could be 
confirmed and ratified by majority of 
.stockholders.—Levy v. Pacific Ea.sl- 
ern Corporation. 275 N.Y S. 291, 153 
Misc. 488. 

29. Vt.—Lane v. Wood, 106 A 656. 
93 Vt. 183. 

14a C.J. p 159 note 12. 

30. Ga.—Atlanta Real Est. Co. v. At¬ 
lanta Nat Bank, 75 Ga. 40. 
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of a stockholder’s suit against directors.3t 

§ 829. Laches 

A ttockholder’i action may be barred by lacheai 
waivers eetoppel or similar defenses. 

Directors are not trustees in such a sense as to 
preclude their invoking the doctrine of laches, 
and a stockholder must act with reasonable prompt¬ 
ness after learning the facts.®^ It has been said 
that the time within which the stockholder must sue 
in a derivative action is measured by the rule which 


would be applied if the corporation brought suit.*^ 
A stockholder may be barred by laches from obtain¬ 
ing equitable relief against officers or directors 
but a stockholder cannot be guilty of laches where 
he is in justifiable ignorance of the facts,where 
he acted with reasonable promptness after acquiring 
knowledge of the acts charged,®*^ where defendant's 
illegal acts continued to the date of suit®® or to a 
time shortly prior thereto,®® nor is a bill demurra¬ 
ble which does not show when the right to relief 
accrued.^® 


31. U.S.—Klein v. Peter, Utah. 284 
P. 797. 29 A.L.R. 1497. 

Wis.—Cunningham v. Werhselberg. 
81 N.W. 414, 105 Wls. 859. 

Olalm ahandoud by tmatae la baak- 
niptoy 

Claim against officers and direc¬ 
tors for misconduct, if abandoned by 
bankrupt corporation's trustee, could 
be prosecuted by corporation and, 
through it. by stockholder In repre¬ 
sentative capacity.—Roliertson v. 
Schoonmaker. 285 N.Y.S. 204, 158 

Misc. 627. 

32. IJ.S.—McClean v. Bradley. D.C. 
Ohio. 282 F. 1011, affirmed, C.C.A.. 
299 F. 379, certiorari denied 46 S. 
Ct. 98. 266 U.S. 619, 69 L.Ed. 471. 

Tivw that lachaa is aot avallabla as 
dsfsBse 

There is authority to the effect that 
since the corporation is the real par¬ 
ty benefiting from a stockholder’s de¬ 
rivative suit, the defense of laches is 
not available to the officer or direc¬ 
tor sued, although under the facts 
involved the case might be construed 
to Justify the decision merely on the 
ground that the delay did not con¬ 
stitute laches under existing condi¬ 
tions.—Daniels v, Briggs, 180 N.E. 
717, 279 Mass. 87. 

33. Mass.—Calkins v. Wire Hard¬ 
ware Co., 166 N.E. 889, 267 Mass. 
52. 

Timely action 

Dissenting stockholder must bring 
timely action to set aside action of 
board of trustees in increasing sal¬ 
ary of officer, which was voidable 
because personal interest of trustee 
as officer.—Tefft v. Schaefer, 239 P. 
837, 136 Wash. 302, modified 239 P. 
1119, 136 Wash. 302. 

34. N.Y.—Potter v. Walker, 287 N.Y. 
S. 806, 159 Misc. 339, modified on 
other grounds 293 N.Y.S. 161. 

36. U.S.—Backus-Brooks Co. v. 
Northern Pac. Ry. Co., C.C.A.Mlnn., 
21 F.2d 4. certiorari denied 48 S.Ct. 
120, 276 U.S. 662, 72 L.Ed. 427— 
McClean v. Bradley, C.C.A.Ohio, 299 
P. 379, affirming, D.C., 282 P. 1011, 
and certiorari denied 45 S.Ct. 98. 
266 U.S. 619, 69 L.Ed. 471. 

Cal.—^Pourroy v. Gardner, 10 P.2d 
816. 122 CaLApp. 521. 


Idaho.—Heylman v. Idaho Continen-' 
tal Mining Co.. 250 P. 1081, 43 Ida¬ 
ho 129. 

Ill.—Becker v. Billings, 220 Ill.App. 
342. affirmed 136 N.E. 581. 304 Ill. 
190. 

Mass.—Calkins v. Wire Hardware 
Co., 166 N.E. 889, 267 Mass. 52: 
Mich.—Barrows v. J. N. Fauver Co., 
274 N.W. 326. 280 Mich. 563—Mc¬ 
Laughlin v. McLaughlin, Ward & 
Co.. 269 N.W. 218, 277 Mich. 419. 
Pa.—Barnes & Tucker Co. v. Bird 
Coal Co., 6 A.2d 146, 334 Pa. 324— 
Riley V. Boynton Coal Co., 167 A. 
794, 305 Pa. 864. 

14a C.J. p 159 note 16. 

Xaowladga of, and participation in, 
transaction 

Stockholders held entitled to recov¬ 
er fo^r use of corporation from cor¬ 
porate directors for purchase price 
of corporation’s capital stock sold by 
directors as individuals to corpora¬ 
tion, but such relief was not avail¬ 
able to stockholder who participated 
in transaction or who, for appreciable 
length of time before receiver for 
corporation was appointed, knew of 
transaction, or who, subsequent to 
transaction, purchased shares from 
one who had knowledge of transac¬ 
tion.—Uffelman v. Boillin, 82 S.W.2d 
545, 19 Tenn.App. 1. 

Years of acqnisscsncs 
Equity will not grant relief to mi¬ 
nority stockholder or minority direc¬ 
tor who for years has acquiesced In 
salaries of officials fixed by them¬ 
selves.—Redstone v. Redstone Lum¬ 
ber & Supply Co., 133 So. 882, 101 
Fla. 226. 

36. Mass.—O'Brien v. O’Brien, 131 
N.E. 177, 238 Mass. 403. 

W.Va.—Tierney v. United Pocahontas 
Coal Co., 102 S.E. 249. 85 W.Va. 646. 
Caches as not bsglnaiag to nia 
Until stockholder has full and com¬ 
plete knowledge of all essential facts 
which would be likely to institute ac¬ 
tion, laches does not begin to run.— 
Bilby V. Morton, 247 P. 384, 119 Okl. 
15. 

Tailors to iaspsot books 

(1) In view .of stockholders' right 
to Inspect books and records, where 
loans of corporation’s funds to an¬ 
other corporation were all made in 
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or before June, 1910, delay of stock¬ 
holders to sue on account thereof un¬ 
til 1922 was unreasonable, and peti¬ 
tion was demurrable for laches.— 
Winter v. Southern Securities Co., 118 
S.E. 214, 155 Ga. 590. 

(2) On the other hand, it has been 
held that the failure of stockholders 
to examine the corporate records and 
books and thus acquire knowledge of 
the wrongful acts of the corporate 
officers and directors is not to be 
attributed to their negligence, for 
they have a right to assume that the 
officers and directors will be faithful 
to their trust, and hence, where the 
fact that the directors In Septernl>er, 
1911, fraudulently voted themselves 
stock of the corporation contrary to 
Const, art 9 S 3, did not become 
known to the stoc’kholders until a re¬ 
ceiver was appointed on Feb. 17, 1919, 
laches could not antedate the ap¬ 
pointment of the receiver.—Cahall v. 
Burbage, 119 A. 674, 13 Del.Ch. 299. 
37- U.S.—Cutting V. Woodward, Cal., 
255 F. 633, 167 C.C.A. 9. 

Okl.—Bilby V. Morton, 247 P. 384, • 
119 Okl. 16. 

Pa.—Gilmore v. W. J. Gilmore Drug 
Co., 123 A. 730, 279 Pa. 193. 

14a C.J. p 159 note 17. 

38. Mont.—McConnell v. Combina¬ 
tion Min., etc., Co., 76 P. 194, 30 
Mont. 239, 104 Am.S.R. 703, 79 P. 
248, 31 Mont. 563. 

Wash.—Bergman v. Evans. 168 P. 
961, 92 Wash. 158, Ann.Cas.lSlSC 
848. 

Wrongs continnons from ysar to ysar 

Stockholder’s bill, alleging corpo¬ 
rate mismanagement by board of di¬ 
rectors in improperly increasing their 
own salaries and those of confeder¬ 
ates, either as directors or officers 
of corporation, or by appropriating 
assets to payment of their own liabil¬ 
ities under guise of loans, held not to 
show laches, plaintiffs being still con¬ 
nected with corporation, and wrongs 
having been continuous from year to 
year.—Glass v. Stamps, 104 So. 237, 
213 Ala. 95. 

39. Ala.—Montgomery Light Co. v. 
Lahey, 25 So. 1006, 121 Ala. 131. 

4a U.S.—Hazard v. Dillon. C.C.N.Y., 

34 F. 485. 
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While delay for a period less than that pre¬ 
scribed by statute as a limitation on similar ac¬ 
tions at law will not ordinarily be regarded as 
laches barring a stockholder’s suit in equity,^ ^ gen¬ 
erally speaking the length of time before a stock¬ 
holder asserts his rights which will constitute 
laches barring relief varies with the particular cir¬ 
cumstances of each case,^2 and in the notes be¬ 
low may be found cases wherein particular peri¬ 
ods of inaction were held to constitute,^3 or not to 
constitute,4 4 laches under the particular facts in¬ 
volved. The doctrine of laches in this relation is 
analogous to the doctrine of estoppel in pais; the 


meaning is that if a stockholder intends to treat an 
act of the corporation as illegal, and to hold the 
directors personally answerable, he must tell them 
so; he cannot stand by and see it done, objecting 
to it on other grounds, and then hold them responsi¬ 
ble for reasons not alleged in opposition at the 
time.^5 The fact that some of the complainants are 
guilty of laches does not prevent relief at the in¬ 
stance of other complainants to whom laches is not 
attributable.^® 

A stockholder may be barred from suing by an 
estoppeH'^ or waiver of his rights,^® although where 


41. De*l.—rahafl v. Burbage, 119 A 
574. 13 Del.Ch. 299. 

N.Y.—Goldberg v. Berry, 247 N.Y.S. 
69. 231 ApiJ.Dlv. 165—Coghlan v. 
Coghlnn & Shuttleworlh, 234 N.Y. 
S. 273, 226 App.Div. 764. 

Pendency of other notions 

Lftches held not imputable to com¬ 
plainant bringing suit against a cor¬ 
porate director for an accounting and 
for fraudulent acquisifion of stock, 
where the period within which the 
suit was brought after discovery of 
the fraud was less than the statute 
of limitations and the slight delay 
was explained by the pendenev of 
other litigation of a character show¬ 
ing that complainant was diligently 
pursuing n^gnl proceedings connect¬ 
ed with the instant suit, and defend¬ 
ant was not prejudiced by the delay. 
—Cahall V. Burbage, 119 A. 574, 13 
DolCh. 299. 

Btockholder's knowledge of facts 

for period h>nger than statute of lim¬ 
itations prior to commenoein«*iit of 
representative action did not defeat 
cause of action.—Goldberg v. Berry, 
247 N.Y.S. 69, 231 App.Div. 165. 

42. Ill —^Wood V. MacLean Drug Co., 
266 Tll.App. 5. 

43. Two and one-half years 

Dissolution of corporation prior to 
commencement of stockholders’ ac¬ 
tion for asserted fraud of directors 
did not (‘reate individual right of ac¬ 
tion In stockholders, where tw'o and 
one-half years remained in which 
representative suit could have been 
brought.—And<*r8on v. Derrick, 32 P. 
2d 107S. 220 Cal. 770. 

Three years 

Stockholder of selling corporation, 
waiting over three years after sale 
of property to director and after 
agreement was consummated, did not 
act within reasonable time in seeking 
to recover profits.—ffine v. Lauslerer, 

238 N.Y.S. 276, 135 Miac. 397, modified 

239 N.Y.S. 385, 135 Misc. 655. modi¬ 
fied 248 N.Y.S. 806, 232 App.Div. 719. 
affirmed 178 N.E. 778, 257 N.Y. 523. 
Plvo yoars 

Mich.—Qles v. Elizabeth Lake Corpo¬ 
ration, 230 N.W. 509, 250 Mich. 443 


Thirteen years 

Ill.—Becker v. Billings, 220 Ill.App. 

342, affirmed 136 N.E. 681. 304 111. 

190. 

44. Biz months 

Where a minority stockholder and 
dlr/ctor protested at a directors’ 
meeting against the action of the 
other directors, majority stockhold¬ 
ers, In Voting themselves excessive 
salaries and gratuities, and the voles 
were cast against her protest, her 
suit to lestrain the corporation from 
paying, and the majority stockhold¬ 
ers from receiving, the ilUigal gratui- 
tlc‘S, brought within six months aft¬ 
er the directors* meeting, was not 
barred by lache.s, plaintiff minority 
stockholder and director having l>e«‘n 
diligent.—Aliny v. Almy, Big(‘lovv & 
Wn.shburn, 126 N E. 419, 235 Mass. 
227. 

Seven monthe 

Laches precluding relief was not 
shown by a person seeking to rescind 
a sale to a corporation of stock in 
it where, after the sale, while visit¬ 
ing a sick sister in California, com¬ 
plainant received information indicat¬ 
ing she hud been overreached, but 
took no action in the matter until 
seven months later, when she return¬ 
ed to (’hicagu and employed couns(‘l. 
and three months thereafter fiKd the 
suit, the rights of third parties nut 
having intervened.—^Wood v. Mac- 
Lean Drug Co., 266 Ill.App. 5. 

Four yaara 

Delay of four years between date 
of resolution of board of directors 
of reorganized corporation to. pur¬ 
chase outstanding preferred stock 
and date of institution of stockhold¬ 
ers’ suits for president’s breach of 
contract to use proceeds of common 
stock received by president pursuant 
to underwriting agreement lor corpo¬ 
rate reorganization plan to retire pre- 
fern'd stock without cost to corpora¬ 
tion held not laches barring niaintc- 
nance of suit.—Martin v. Luster, 85 
F.2d 833, certiorari denied Luster \. 
Martin, 67 S Ct. 510, 300 U.S. 667, 
81 L.Ed. 874. 


45. R.I.—Hodges v. New England 
Screw Co., 3 R.I. 9. 

46. N.J.—Endicott v. Marvel, 87 A. 
230. 81 N.J.Eq. 378. affirmed 92 A. 
373, 83 N.J.Kq. 632—Marr v. Marr, 
70 A. 375, 73 N.J Eq. 643, 133 Am. 
SR. 742. reversing 66 A. 182, 72 N. 
J.Eq. 797. 

SBtoppel to attack Judgment against 
insolvent corporation 

If all the stockholders of an in¬ 
solvent corporation, being also Its 
officers and board of directors, were 
willing that one of the stockholders 
of the corporation should have a 
judgment against H, to be paid out 
of Its assets if any were later ac¬ 
quired. each one of such stockhold¬ 
ers so consenting could not later 
change his attitude and attack the 
judgment and complain that the court 
should not have rendered judgment 
against the corporation on the facts 
presented, and one w'ho purchased 
stock of such corporation during the 
pendency of and with knowledge of 
the suit wherein the judgment was 
rend(‘red could not complain thereof, 
knowing that the suit was not de¬ 
fended, especially where the stock¬ 
holder selling such stock w'as the 
president of the corporation on whom 
service w'as had. and whose duty it 
was to arrange for the defense of the 
suit, even though the purchaser of 
the slock was acting, not for him¬ 
self, but for a client who W’as being 
sued by the corporation, and which 
claim constituted the assets of the 
corporation.—Sheppard v. Larkin, Mo. 
App., 226 S.W. 1021. 

47. US—Johnson v. King-Richard- 
son ('o, C.G.A.Mass., 36 F 2d 675, 
67 ALR. 1465, affirming, DC., 28 
F.2d 192. 

Minn—Butler v. Butler Bros., 242 
NW. 701. 186 Mmn. 14 1. 

N.Y.—Robertson v. Schoonmaker. 285 
N.Y.S. 204. 168 Misc 627 
Wash.—Joyce v. Congdon, 195 P. 29, 
114 Wash. 239. 

48 . U.S.—Johnson v. King-Richard¬ 
son Co., C.C.A Mass. 36 F 2d \J7B, 
67 A.L.R. 1465, affirming. D.C., 28 
F.2d 192. 
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the facts do not warrant the interposition of such 
defense it will not be available.^® It has been held 
that the fact that a stockholder might be prevented 
by estoppel from suing in his individual behalf will 
not necessarily preclude his maintenance of a deriv¬ 
ative action in behalf of. the corporation,®® and that, 
since only the interests of the corporation are im¬ 
mediately concerned in a stockholder’s representa¬ 
tive action, as shown supra § 821, the suing stock¬ 
holder’s release of demands cannot affect the cor¬ 
poration’s rights against the officer sued.®i On the 
other hand, it has been held that where one bene¬ 
ficially entitled to corporate stock is barred by a 
covenant not to sue from bringing an action in his 
own behalf for the original corporate act of fixing 
excessive salaries for corporate officers, he may not 
maintain an equitable suit for relief from continu¬ 
ance of such salaries.®^ 

It is no defense to an action against directors 
for alleged wrongdoing that plaintiff stockholder 
has failed to pay for certain stock for which he 
subscribed or that defendant corporation is indebt¬ 
ed to individual defendants for services performed 
for it by them, although, where the suit is for mis¬ 
management and the services for which compensa¬ 
tion is claimed relate to management, sums due the 
individual defendants therefor may be set up by vray 


of counterclaim; but in view of the derivative char¬ 
acter of the action, defendant’s counterclaim for un¬ 
paid subscription price of stock may be dismissed.®^ 

Absence of actual fraud is no defense to an ac¬ 
tion against directors for their wrong to the corix)- 
ration if through gross mis judgment or ignorance 
of the legal rights of the corporation they permit 
misapplication or waste of corporate funds.®^ 

Participation of the suing stockholder in the 
7vrong of which he complains, without offer to make 
restitution to the corporation for himself, may serve 
as a defense precluding recovery.®® 

The corporation as nominal defendant may not 
urge defenses available to corporate officers and di¬ 
rectors as individuals in a manner equivalent to de¬ 
feating a suit brought for the benefit of the coqM)- 
ration as the real party in interest.®® 

Statutory provisions. The purpose of statutes 
limiting the time within which shareholders or oth¬ 
ers may bring action against officers or directors of 
a corporation for violation or neglect of duty is to 
prevent plaintiffs from sleeping on their known 
rights, awaiting an accumulation of wrongs over a 
period of years, and then asking the court to review 
and adjust corporate affairs; and such statutes will 
be upheld where the period of limitation is reason- 


48. U.S.—^Waters v. Disbrow & Co., 
C.C.A.Npb., 70 F.2d 572—Stanton v. 
Hamilton, C.C.A.Wash., 272 F. 422. 
Del.—Kaker v. Bankers' Mortg. Co., 
129 A. 775, 14 Del.Ch. 427. 

Mich.—Nahikian v. Mattingly, 251 N. 

W. 421, 265 Mich. 128. 

Mo one misled to Injury 

That a minority stockholder allow¬ 
ed a director to vote his stock by 
proxy, in approval of his action with 
other directors in increasing their 
own salane.s, does not estop him from 
suing to set aside such increase, no 
one being misled thereby to his in¬ 
jury.—Lowman v. Harvey R. Pierce 
Co., 120 A. 404, 276 Pa. 382. 

Stockholder’s knowledgo as offllcer 

Stockholder’s knowledge, as officer, 
of withdrawal by other officers of 
sums from corporation, did not bar 
action for restitution.—Murphy v. 
Wells & Newton Co., 258 N.Y.S. 825, 
144 Misc. 214. 

Oood faith of alleged ratifloatlon 

Where gravamen of derivative 
stockholders’ action to restrain set¬ 
tlement of stockholders’ actions for 
losses of corporation because of for¬ 
mer directors’ negligence and miscon¬ 
duct is such directors’ violation of 
trust obligations to corporation and 
stockholders for fraudulent purpose 
of enriching themselves and control¬ 
ling interests, and complaint shows 


that some of present directors are 
members of partnership submitting 
compromise offer, court will scruti¬ 
nize tran.saction most carefully and 
hold ratification of present directors' 
acceptance of offer by majority of 
stockholders effectual only if direc¬ 
tors’ and majority stockholders’ good 
faith be established.—Levy v. Pa¬ 
cific Kastern Corporation, 275 N.Y.S. 
291, 153 Misc. 48K. 

Bight of dirocton to complaiu after 
expressing approval 

Directors fully approving resolu¬ 
tion, unanimously adopted by direc¬ 
tors and stockholders, to issue bonds 
for expansion purposes, and voting 
for resolutions to purchase other 
plants, construct new building, etc., 
held not entitled to complain of such 
matters in suit to determine actual 
surplus for dividend purposes, de¬ 
clare proper dividends, restrain ex¬ 
ercise of corporate privileges and 
appoint receiver.—Costello v. Thomas 
Cusack Co., 124 A. 620, 96 N.J.Eq. 95. 

60. Del.—Eshleman v. Keenan, Ch., 
194 A. 40, sustained Keenan v. 
Eshleman, 2 A.2d 904. 

N.T.—Coldberg v. Berry, 247 N.Y.S. 

69, 231 App.Dlv. 165. 

Batifloation. by majority atookholders 
as not barring minority 
Ratification of corporate directors’ 
fraudulent acts by a majority of 
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stockholders doe.s not Inure to the 
benefit of the directors to the extent 
that a dt'cree against them should 
be in such amount as to redress only 
the wrong suffered by the dis.senting 
stockholders.—Keenan v. Eshleman, 
Del., 2 A.2d 904, 120 A L R 227, .sus¬ 
taining Eshleman v. Keenan, Ch., 194 
A. 40. 

51. Mass—Beaudette V. Graham, 166 
N.E. 673, 267 Ma.ss. 7. 

52. Minn.—Butler v. Butler Bros.. 
242 N.W. 701, 186 Minn. 144. 

63. N.Y.—Van Nunes v. Schwab, 221 

N.Y.S 339, 129 Misc. 404. 

54. Fla.—Orlando Orange Groves Co. 
V. Hale, 161 So. 284, 119 Fla. 159. 

55. Neb.—Duffy v, Omaha Mer¬ 
chants’ Express & Transfer Co., 
255 N.W. 1. 127 Neb. 273. 

Bxcessivo salaries 

Minority stockholders could not re¬ 
cover for corporation’s benefit alleg¬ 
ed excessive salaries paid to defend¬ 
ant officers where one of minority 
stockholders for year received alleged 
excessive salary, but no offer was 
made to make restitution to corpora¬ 
tion therefor.—Duffy v. Omaha Mer¬ 
chants’ Express & Transfer Co., su¬ 
pra. 

66. Minn.—Meyers v. Smith, 251 N. 
. W. 20, 190 Minn. 157. 
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able.®"^ Such a statute has been construed as be¬ 
ginning to run from its effective date against causes 
of action accruing prior thereto.^* Statutes of this 
character merely put into concrete form the doctrine 
of laches, and operate to bar actions not brought 
within the statutory period.59 

§ 830. Parties and Process 

The corporation is a necessary party to a derivative 
action brought by a stockholder in its behalf, and it is 
ordinarily proper to Join all directors and other stock¬ 
holders, although such rules do not apply to personal ac¬ 
tions for the individual benefit of the suing stockholder. 
The corporation need not be Joined where it has been 
completely dissolved. 

In a suit against officers or directors by a stock¬ 
holder as representative of the corporation, the cor- 
jwratiOn is a projier®® and necessary®^ party. The 
necessity of making the corporation a party defend¬ 


ant is not obviated by a prayer in the petition that 
the court appoint an appropriate person as trustee 
for the company, to hold whatever money may be 
found due by defendants,or by mere allegation 
that the corporation was organized under the law of 
another state, and that service cannot be had upon 
it in the state where the action is brought.®^ It 
has been held, however, that the corporation is not 
a necessary party where all the stockholders and di¬ 
rectors and the president are before the court.®^ 
Where the action is a representative one, it is prop¬ 
er and necessary that all other members or stock¬ 
holders be made jiarties, or that the action be 
brought in their behalf,®® but a person who is not 
a member or stockholder cannot be joined as a party 
plaintiff,®® although joinder of simple creditors with 
plaintiff stockholders, both seeking the same relief, 
will not defeat the jurisdiction of an equity court 


57. Mich.—<'»o(»df?peed v. Ooodspeed. 
262 N.W. 742. 273 Mich. 87. 

Two years after discovery of delln- 
qnency held reasonable 

Mn*h—Ifood.'^iu'cd \. (Joodspeed, su- 
l>ra. 

58. Mich.—Goodspeod v. Oood.spced, 
supra. 

59. Mich.—r;ood.*<poed v. Goodspecd, 
supra. 

Ten years after knowledgre of facts 

Action to compel din'Clor of cor- 
poiution to atM’ount lor allowed cx- 
ccMH salaries, Rifts, improper invest¬ 
ments. illegal charRcs and paymcnls. 
lirouRht by incorporator ten years 
after knowlcdRc of mismanaRcmcnt, 
held barred h> statute requinnR sm h 
actions to Iw brimRlit within two 
>ear.s after discovery of director’s de¬ 
linquency — (loodspccd V. Goodsperd, 
.supra. 

Incorporator as chargeable with 
^nowledere 

Incorporator of corporation who 
was m position to have full infor¬ 
mation relative to management of 
corporation held charpe.ibh* w'llh 
kriowlcdRc of acts of inaiiaseinent in¬ 
cluding payment of cxce.s.s salaries. 
Rifts, improper investment of corpo¬ 
rate funds, and illegal <-hnrRCH and 
payments, ns reRards limitation of 
action for mismaimRernent of c<irpo- 
rution—(loodspccd v. Goodspeed. su¬ 
pra. 

60. Ga.—mil V. Hicks, 1R4 SK 882. 
171 Ga. 1‘I2. 

14a C.J. p 160 note 24. 

61. U.S.—rhillplmr v. Derby. CCA 
N.Y. 85 F2d 27, nmrniinR. l)(\, 
11 P.Siipp 700—Arnstein v. Hethle- 
hem Steel Corporation, D.C.N.Y, 
18 F.Supi>. 916—Denman v. Kich- 
ard.son. DC Wash., 284 F. 592. 

Ala.—GettinRor v. Heaney, 127 So. 
195. 220 Ala. 613. 


Ark —Cook v Malvern Brick & Tile 
Co, 109 SW2d 4.51. 4J6. 191 Ark 
759, citiriR Corpns Juris —Red Bud 
Realty Co. v. South, 241 S.W. 21. 
153 Ark. 380. 

Ga.—Groenw'ood v. Greenblatt, 161 S 
E. 135. 173 Ga 551. 

Idaho—Smith v Rader, 173 V 970. 
31 Idaho 423. 

Kv—DeorinR v. Stiles. 78 SlV2d 46, 
257 K\ 403, certiorari denied 5.5 S 
Ct. 921, 296 ITS 762 79 L.EcJ 1704 
—Scholl V. Allen. 36 S W 2d 353, 
237 Ky 716 

Mass—Corey v Independent Tee Co., 
115 N.E 488. 226 Ma.ss. 391 
Mo—Proctor V. Farrar, 213 S W 469 
NY—Jones v Van Ileusen (’hnrles 
Co, 246 NYS 204. 230 App Div 
694—Brady v Meonan, 198 N.Y S 
177, 204 Applhv 390—Security 

Trust Co of Rochester v Pritch¬ 
ard. 190 NVS 871. modiflMj 194 
N.Y S 4 86, 201 App.Dlv. 142 
Tex • Barthold v. Thomas, Com App., 
210 S \V. 506—Schwartz v Mims, 
Civ App., 40 SW.2d 853, error dis¬ 
missed. 

14n C J. p 160 note 25. 

Consolidated corporation 

Derivative suit brouRht b> stock¬ 
holder of New' Jersey corporation 
aRainst directors of New Jersey <*or- 
poratiori after ('onsolidntion into 
avvare <'orporation held dismissible on 
Ri'ouiul of nonjoinder of consolidated 
corporation as party.—Arnslein v. 
Bethlehem Steel Corporation, D C N. 
Y., 18 F.Supp. 916 

Merjer of corporations 

Where president of corporation 
withdrew funds of corporation with¬ 
out authority and after merRer with 
new corporation realized secret prof¬ 
it in sale of corporation’s plant, both 
corporations should have been joined 
as parties defendant in stockholders’ 
suit for accountinR of profits realized 
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by president on transactions.—Bailey 

V Jacobs. 189 A. 320, 325 Pa. 187. 
Restoration of corporate funds 

In a stockholders’ action to compel 
officers of a corporation to restore 
«*(»rporate funds unlawfully appropri- 
ali‘d to their private use. the <*orpora- 
tion IS a necessary party.—Mitchell 

V Beneh>, 202 P. 628, 110 Kan. 60. 

62. Kan—Demi hr v Beatty Oil Co., 
84 P. 38.5, 72 Kan. 614. 

63. Kan—Deming v. Beatty Oil Co., 
supra. 

64. W.Va.—Kyle v Wagner. 32 S.E 
213, 45 W.Va. 349. 

65. Ark.—CLark-McWilliam.*! Coal Co. 
V. Ward, 47 SW.2d 18, 185 Ark. 
237. 

14a C.J. p 160 note 29. 

Stockholders not on board 

Stockholder’s bill for correction of 
mismanaRcmont. brought against oth¬ 
er stockholders besides those on 
board of control, held not defective 
for misjoinder of parties, w’here each 
of parties W’as interested in subject 
matter and result, although some 
might not have been necessary par¬ 
ties —Glass V. Stamps, 104 So. 237, 
213 Ala. 95. 

Stockholders of subsidiary 

It docs not amount to a misjoinder 
of plaintiffs, within Code Civ Proc. 
{ 48K subd 6, for stockholder in sub¬ 
sidiary company and stockholders in 
holding company to Join in repre.sen- 
tatlve action for benefit of subsidiary 
company, directors of both compa¬ 
nies having refused after due re¬ 
quest to institute action in name of 
either company.—Holmes v. Camp, 
167 N.Y.S. 840, 180 App Div. 409. 

68. U.S.—-Heath v. Erie R. Co.. C.C. 

N.Y., 11 F.Cas No.6,306. 8 Blatchf. 
347. 
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since the creditors may be dismissed as complainants 
and thereafter intervene and secure their rights.®^ 

Where the action is a personal one, other stock¬ 
holders are neither necessary®® nor proper®® par¬ 
ties plaintiff; nor is the corporation in such a suit 
an indispensable party,and the circumstances may 
be such as to render the corporation not even a 
proper partyJ^ A stockholder suing^ officers for a 
wrong to him may join all participating officers in 

the same suit ."^2 

Other stockholders who are subject to a liability 
growing out of the transaction in question may be 
made parties but in a representative action other 
stockholders cannot be made defendants, when no 
relief is asked against them and in no aspect of the 
case can they be entitled to any relief or subject to 
any liability.74 Stockholders of a holding company 
and stockholders of a subsidiary company may join 
in a representative action for the benefit and in be¬ 
half of the subsidiary company.*^® The directors 
have been held necessary parties in order that an 
effective judgment may be secured in a stockholder’s 
derivative action,^® and all of the guilty officers or 
directors may'^'^ but need not be*^® joined as parties 
defendant. Where the stockholder's action is 
against the company in its corporate capacity and 
not against certain directors either personally or 
officially, such other directors arc not necessary par¬ 
ties nor is another corporation against which no 
relief is sought,®® although the corporation in which 


the stockholders own stock is a necessary party 
where the relief sought is cancellation of its con¬ 
tract with the allegedly wrongdoing director.®^ It 
is not necessary to make defendants third persons 
who have acted jointly with the officers or the di¬ 
rectors ;®2 neither is it necessary to make defendant 
a director who has not joined the other directors in 
their illegal operations,®® or another corporation 
with which defendant directors had dealings but 
against which no relief is sought.®^ Nevertheless, 
the transferee of part of the assets diverted by de¬ 
fendant officers or directors is properly made a par¬ 
ty defendant.®® It has been held that a creditor and 
a stockholder of a corporation who, upon the refusal 
of the receiver of the corporation to bring the ac¬ 
tion, commence an action against the directors of 
the corporation for loss of corporate funds owing to 
their neglect, may join as plaintiffs and bring the 
action for the benefit of all the corporate creditors 
and stockholders, where they arc very numerous 
and it is impracticable to bring them all before the 
court.®® 

The effect of joining the corporation as a party 
defendant in a stockholder’s, derivative action is not 
to make the action one against the corporation, since 
it is the corporation that will receive any benefits 
of the suit.®"^ 

Effect of dissolution and receivership, W'here the 
corporation is dissolved it need not be made a par¬ 
ty,®® unless it is endowed by statute with power to 


67. U.S.—Interstate Reflnerles v. 
Barry, C.C.A.Mo.. 7 F.2d 648. 

68. N.Y.—Cazeaux v. Mali, 25 Barb. 
578. 

69. N.Y.—Tjoewcnsleln v. Diamond 
Soda Water Mfg. Co., 88 N.Y.S. 313, 
94 App.Div. 383. 

14a C.J. p 160 note 32. 

70. U.S.—Luster v. Martin, C.C.A. 
Wis., 58 F.2d 537, certiorari denied 
53 set. 86, 287 U.S. 637, 77 L.Ed. 
552. 

Vo claim against corporation 

In suit by stockholders against of¬ 
ficers of corporation to recover secret 
profits in sale of outstanding stock, 
since plaintiffs had no claim against 
corporation, which had never receiv¬ 
ed any money belonging to plaintiff 
and had become the property of an¬ 
other company, it was nut necessary 
to implead it.—Upton v. Southern 
Produce Co., 13.3 S.E. 576, 147 Va. 937. 

71. Okl.—Cassidy v. Bose, 236 P. 
591. 108 Okl. 282. 

78. Iowa.—Fish v. White, 176 N.W. 
748, 188 Iowa 67. 

Sale of stook on f alio roproaentatlona 

Two officers of a corporation, who 
sold its stock to plaintiff under the 


false implied representation that it 
had been fully paid for in cash, were 
both liable to plaintiff for the same 
wrong and in the same sum, and the 
trial court properly overruled their 
motion to dismiss as to one of them 
and in refusing to require plaintiff to 
file separate suits.—Fish v. White, 
supra. 

73. Ca.—Goodrich v. Augusta City 
Loan, etc.. Assoc., 54 Ga. 98. 

14a C J. p 160 note 33. 

74. N.Y.—Hay v. Brookfield, 145 N. 
Y.S. 643, 160 App.Div. 277—McCroa 
V. McClenahan, 99 N.Y.S. 689, 114 
App Div. 70, 37 N.Y.Clv.Proc. 195. 

14a C.J. p 160 note 34. 

76. N.Y.—Holmes v. Camp, 167 N.Y. 
S. 840, 180 App.Div. 409. 

76. N.Y.—Jones v. Van Heusen 
Charles Co., 246 N.Y.S. 204, 230 
App Div. 694. 

77. Wls.—Heckendorn v. Homadka. 
120 N.W. 257, 138 WJs. 416. 

14a C.J. p 160 note 38. 

7a S.C.—Slgwald V. City Bank. 64 
S.E. 398, 82 S.C. 382. 

14a C.J. p 160 note 39. 

7a U.S.—McRotierts v. Independent 
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Coal & Coke Co., C.C.A.Utah. 16 P. 
2d 157. 

80. U.S.—McRobert,M v. Independent 
Coal & Coke Co., supra. 

81. U.S.—McRtihcrts v. Independent 
Coal & Cuke Co., supra. 

83. N.Y.—Gardiner v. Pollard, 23 N. 

Y.Super. 674. ' 

14a C.J. p 161 note 40. 

83. N.Y.—^Witherbee v. Bowles, 96 
N E. 27, 201 N.Y. 427. reversing 
126 N.Y.S. 964, 122 App Div. 407. 

84. Ma.ss—Hayden v. iVrfeetion 
Cooler Co„ 116 N.E. 871, 227 Mass. 
589. 

86. N.Y.—Brock v. Poor, 174 N.Y.S. 
186. 

Wyo—Nicholson v. Kingery, 261 P. 
122, 37 Wyo. 299. 

88 . Ohio.—Miesse v. Loren, 8 Ohio 
S. & C.P. 448, 5 Ohio N.P. 307. 

87. N.Y.—Hechler v. Emery, 234 N 
Y.S. 46, 133 Misc. 689. 

88 . U.S.—Ervin v. Oregon R., etc., 
Co., C.C.N.y.. 20 F. 677, appeal dis¬ 
missed 10 S.Ct. 1072, 136 U.S. 646, 
34 L.Ed. 564. 

A dsfnnot oorporatioii is not an 
indispensable party to a suit by 
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sue and be sued for the purpose of winding up its 
affairs.®* The creditors must be made parties,®* as 
must also the receiver, if there is or has been one ;®^ 
but an individual cannot be made a party upon al¬ 
legations that, before the formation of the corpora¬ 
tion, he held certain assets which he promised to 
transfer to it, and that plaintiffs arc ignorant wheth¬ 
er he transferred them or not, and therefore ask 
a discovery.®® The suit may be maintained without 
making the corporation a party, where there is no 
demurrer on this ground and a statutory receiver is 
a i)arty.®® A receiver appointed by a foreign court 
is not a necessary party ;®^ but where there is an 
ancillary receiver a motion to bring him in as a par¬ 


ty defendant should be granted.®® 

§ 831. Pleading 

a. In general 

b. Issues, proof, and variance 

a. In General 

The plaintiff*! initial pleading in a stockholder'a suit 
against officers and directors should state a cause of 
action and otherwise comply with the general rules of 
pleading; and the answer should by sufficient allegationa 
set up the defenses relied on. 

In an action by a stockholder against officers or 
directors, the bill, petition, or complaint must suf¬ 
ficiently state a cause of action®* by means of posi- 


stockholders to set aside a chattel 
mortgage sale to dil-ectors and for 
an account ins for profits, where the 
statute made the last directors trus¬ 
tees to liquidate the corporation for 
benefit of creditors and stockholders, 
and no creditors were oomplaininK.— 
Tdcriean v. Bradley, D C.Ohlo, 282 F. 
1011, affirmed, C.C.A., 299 P. 379. cer¬ 
tiorari denied 45 S.Ct. 98, 26G U.S. 
619, 69 L-Rd. 471. 

Old corporation out of cxistsacc 
Where principal corporation stock¬ 
holder and director transferred its 
property to a new corporation organ¬ 
ized hy him. and old corporation had 
Kone out of existence, minority stock¬ 
holder was not required to apply to 
it to redress his wronits or make it 
a party to a suit to set aside sale or 
recover his proportionate part of 
stock in the new corporation. The 
new corporation was a proper parly 
to a minority stockholders* suit to 
set aside conveyance or recover his 
proportionate share of the stock in 
new corporation —O’Brien v. O’Brien, 
131 N.E. 177, 238 Mass. 403. 

89. N.J.—Camp v. Taylor, 19 A 968 
N.Y.—St'curity Trust Co. of Roches¬ 
ter V. Pritchard. 190 N.Y.S. 871. 
modified in other respects 194 N.Y. 
S. 486. 201 App.DIv. 142. 

90. N.J.—Camp v. Taylor, Ch., 19 
A. 968. 

91. IT.S —Adler v. Seaman, C.C A. 
Mo., 266 F. 828, certiorari denied 
Seaman v. Adler. 41 S Ct. 218, 254 
U.S. 655, 66 I. Ed. 460, and appeal 
dismissed 41 S Ct. 320, 254 U.S. 
621. 65 L-l^ild. 443. 

N.Y.—Michel v. Bets, 95 N.Y.S. 844. 
108 App.Piv. 241. 

Bsoslvsr refusing to sne is neces¬ 
sary party to suit by stockholders to 
enforce corporate right against of¬ 
ficers and directors for negligent op¬ 
eration.—S<*holl V. Allen, 36 S.W.2d 
353, 237 Ky. 716. 

88. N.J.—Camp v. Taylor, 19 A. 968. 

93. N.J.—Barry v. Moeller, 69 A. 97, 

68 N.J.Eq. 483. 


94b Iowa—^Reed v. Hollingsworth, 
135 N.W. 87, 167 Iowa 94. 

95. N.Y.—Seagrist v. Reid, 157 N. 
T.S. 979, 171 App.Div. 765. 

99. IT.S.—^Anderson v. Avey, C.C A 
Idaho, 272 F. 664. 

Cal.—Uacoe v. Wolfe. 23 P.2d 831, 
133 Cal.App. 169—Miles v. MePar- 
lane, 286 P. 507, 104 Cal App. 513. 
Ga.—Baker v. Calloway. 147 S K. 562. 
167 Ga. 908. 

Ill.—Hofeller v. General Candy Cor¬ 
poration. 275 Ill.App. 89. 

Kan.—Stratford v. Petticord, 197 P. 
221, 108 Kan. 776. 

Ky.—Neff v. Gas & Electric Shop. 22 
S.W.2d 265, 2.32 Ky. 66. 

N T.—Frank v. Carlisle, 10 N.Y.S.2d 
1, 256 App.Div. 332—Laue v. Beth¬ 
lehem Steel Corporation, 276 N Y. 
S 173. 243 App.Div. 57 
Ohio.—Koblitz V. Brookslde Brick 
Co. 20 Ohio Clr.Ct.NS., 67. 

Wls.—Thauer v. Gaebler, 232 N.W. 

561. 202 Wis. 296. 

14n C J p 161 note 53. 

Flsadiagn held snAoient 

(1) Generally. 

IT.S.—Andrews v. Drake, C.C.A.Mich., 
83 F.2d 767. certiorari denied 57 S 
Ct. 36, 299 ir.S. 672. K1 L. Ed. 421— 
Forbes v. Wilson, D.C Ohio, 243 F. 
264. 

Ala.—Van Antwerp Realty Corpora¬ 
tion V. Cooke. 162 So. 97. 230 Ala. 
535. 

Cal.—James v. P. B. Steifer Mining 
Co., 171 P. 117, 35 CaLApp. 778. 
Idaho.—Morton v. Morton Realty 
Co., 241 P. 1014, 41 Idaho 729. 
NY—Danzig v. Lacks, 256 N.Y.S. 
769, 235 App.Div. 189—Levy v. Pa¬ 
cific Eastern Corporation, 275 N.Y. 
S. 291. 153 Misc. 488. 

Wis—Isaacs v. Milwaukee Chair Co., 
282 N.W. 1. 

(2) Acquisition of stock by domin¬ 
ating directors.—Felsenheld v Bloch 
Bros. Tobacco Co., W.Va., 192 S.K. 
545. 

(3) Cancellation of employees’ op¬ 
tions.—Scheinman v. National Con¬ 
tainer Corporation, 300 N.Y.S. 780. 
165 Misc. 267. 


(4) Corporate waste, misapplica¬ 
tion and spoliation.—MacLeod v. Mil¬ 
ler. 201 N.Y.S. 108. 

(5) Domination of majority stock¬ 
holder and director.—Holcomb v. 
Forsyth. 113 So. 516, 216 Ala. 486. 

(6) Excessive salaries. 

Md—Matthews v. Headley Chocolate 
Co.. 100 A. 645, 130 Md. 523. 

Mo.—State ex rel. Wurdeman ▼. 
Reynolds, 204 S.W. 1093, 275 Mo. 
113. 

N.Y.—Walsh V. Van Amerlngen, 178 
N.E. 764, 257 N.Y. 478, reversing 
Walsh v. Vnn Ameringen-Haehler, 
Inc., 248 N.Y.S. 1. 231 App.Div. 
658—Jones v. Van Heusen Charles 
Co.. 246 N.Y.S. 204, 230 App.Div. 
694. 

(7) For accounting by officers and 
directors. 

Mo.—State ex rel. Wurdeman v. 
Reynolds, supra—Hornig v. Jones, 
App.. 252 S.W. 981. 

W.Va.—Felsenheld v. Bloch Bros. 
Tobacco Co., 192 S.R. 645. 

(8) For injunction against waste 
and unlawful disposition of corpo¬ 
rate assets.—Shaw v. Sanitary Street 
Flushing Mach. Co., Mo., 213 S.W. 
83. 

(9) Mismanagement.—Wells v. 

Frank L. Wells Co., 240 N.W. 415, 
206 Wis. 607. 

(10) Reclassification of stock and 
sale at inadequate price —Scheinman 
V. National Container Corporation. 
300 N.Y.S. 780, 165 Misc. 267. 

(11) Sale of corporate assets at 
loss.—Bown V. Ramsdell, 237 N.Y.S. 
673. 227 App.Div. 224. 

(12) Squandering of corporate 
funds.—Hawkins v. Clay County Cot¬ 
ton Oil Co., 86 So. 291, 123 Mi.ss 
471. 

(13) For other examples see 14a C. 
J. p 161 note 53 [a]. 

Pleadings held Insufflclent 

(1) Generally. 

Klin.—Stratford v. I’etlicord, 197 P. 
221, 108 Kan. 775. 

Ky.—Neff v. Gas & Electric Shop, 22 
S.W.2d 265, 232 Ky. 66. 
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tive,^*^ definite, and certain^^ allegations of facts 
rather than conclusions.®® Where the action is in 
behalf of the corporation the bill, petition or com¬ 
plaint must set forth a cause of action in favor of 
the corporation,! must sufficiently allege that the ac¬ 
tion is for the corporation’s benefit^ and for the 


benefit of all others situated similarly to the suing 
stockholder,® and must state the facts which entitle 
plaintiff to maintain the action in place of the cor¬ 
poration,^ such as plaintiff’s status as a stockhold¬ 
er,® and facts showing lack or exhaustion of reme¬ 
dies within the corporation prior to institution of 


N.Y.—Burkan v. Ex-Lax. Inc., 6 N.T. 
S.2d 740, 168 Misc. 735—Simon v. 
David, 241 N.Y.S. 188. 

S.C.—Kickbusch v. 90 S.E. 

163, 105 SC. 525. 

(2) Adoption of by-laws.—Carter 
V. Louisville Ry. Co., 36 S.W.2d 836, 
238 Ky. 42. 

(3) For injunction to prevent re¬ 
moval of corporate assets—Allen v. 
Montana Reflnins: Co., 227 P. 582, 71 
Mont. 105. 

(4) Increases in compensation. 

K.Y.—Scheinman v. National Con¬ 
tainer ('•orporiitjon, 300 N Y.S. 780, 
165 Misc 267. 

Wis.—Thauer v. Oaebler, 232 N.W. 
561, 202 Wis 296. 

(5) Repurchase of slock.—Laue v. 
Bethlehem Steel Corporation, 276 N. 
YS. 173, 243 App.Div. 57. 

(6) Settinff aside of lease.—Pola- 
check V. Michiwaukee Golf Club 
Land Co., 223 N.W. 233, 198 Wis 78 

(7) For other examples see 14a C. 
J. p 161 note 53 [h]. 

WroafffiU acts of directors should 
he pleaded in a manner permitting 
defendants to know what they are 
charged with.—Covey v. England & 
McCaffrey, 253 N.Y.S. 340, 233 App. 
Div. 332. 

Cross oomplaiaant as honnd hy 
agreement 

Stockholder filing cross complaint 
alleging offleers’ wrongful acts and 
claiming to be entitled to more than 
one third of stock held bound by 
agreement under which one third of 
stock was distributed to cross com¬ 
plainant and two thirds to another 
stockholder, without any intimation 
by cross complainant that he was 
entitlc^d to more than one third — 
Robertson v. Schoonmaker, 285 N.Y 
S. 204, 158 Misc. 627. 

97. Cal.—Smith v. Femes, etc, R 
Co., 51 P. 710, 5 Cal.Unrep.Cas. 889. 
96. Mass—Blair v. Telegram News¬ 
paper Co, 51 N.K. 1080, 172 Mass. 
201 . 

N.Y.—Cazeaux v. Mall, 25 Barb. 578 
14a CJ. p 161 note 56. 

Fortioular nets of mismanagement 
Bill by minority stockholder for 
relief against mismanagement, etc., 
must allege the particular things 
done hy managing ofneers constitut¬ 
ing mismanagement or the particu¬ 
lar acts of misappropriation.—Moore 
V. LewKsburg & R. E. Ry. Co., 93 S.E. 
762. 80 W.Va. 663, L.R.A.1918A 1028 
Great particularity not required 
In stockholders' action to hold di¬ 


rectors liable for negligence, acts of 
negligence need not be set out with 
great particularity.—^Bown v. Rams- 
dell, 237 N.Y.S. 573, 227 App.Div. 
224. 

99. TT.S.-^Long v. Stites. C.C.A.Ky, 
88 F.2d 554, certiorari denied 57 S. 
Ct. 939, 301 U.S. 706, 81 L.Ed. 1360. 
N.Y.—Prank v. Carlisle. 10 N.Y.S.2d 
1, 256 App.Div. 332. 

14a C.J. p 161 note 56. 

1. N.J.—Dvorin v. Greenberg, l.*)l A. 
95. 106 N.J.Eq. 495. 

N.Y —Laue v. Bethlehem Steel Cor¬ 
poration, 276 N.Y S. 173, 243 App 
Div 57. 

14a C J. p 161 note 57. 

Sufficient to set forth derivative ac- 
tion 

(1) Generally.—-Ooss v Bishop 
Oil Corporation. 219 N.Y.S. 181, 218 
App.Div. 632. followed in 219 N.Y.S. 
184, 218 App.Div. 853. 

(2) Allegations that officer loaned 
himself corporate funds without 
proper record or ratification of stock¬ 
holders or directors stated cause of 
action in corporation.—Wells v 
Prank L. Wells Co., 240 N W. 415, 
206 Wis 507. 

Insufficient to set forth derivative 
action 

NY.—Rolhbart v Star Wet Wash 
Laundry Co. 174 N Y S. 76. 185 
App Div. 807. 

Vesting of action in new corporation 

In minority .stockholders’ action 
against directors of corporation for 
breach of fiduciary duty and conduct 
amounting to fraud on company, de¬ 
fendants were properly allowed to 
amend their answer where such 
amendment was in the nature of plea 
setting up sale of all of I'orpora- 
tion’s real, personal, and mixed prop¬ 
erty to another corporation, and al¬ 
leging that cause of action had 
thereby vested in new corporation — 
Baker v. Allen. 197 N.E 521. 292 
Mass. 169. 

2. Mass.—Bonner v. Chapin Nat 
Bank of Springfield, 146 N E. 666. 
251 Mass. 401—Hayden v. IVifec- 
tlon Cooler Co., 116 N.E 871, 227 
Mass. 589. 

Wis.—Wells V. Prank L. Wells Co.. 
240 N.W. 415, .206 Wis. 507 
That action was brought on behalf 
of all other stockholders, in stock¬ 
holder's suit, cannot be construed as 
allegation It was brought on behalf 
of corporation.—Wells v. Frank L. 
Wells Co., supra. 
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Praysr for relief asking that mis¬ 
appropriated funds be returned to 
corporation held no part of com¬ 
plaint so as to constitute allegation 
that stockholder’s suit was brought 
in behalf of corporation.—Wells v. 
Prank L. Wells Co., supra. 

Curing defect hy amendment 

(1) Under St.l913 c 716 § S, leave 
will be granted plalntilTs, in stock¬ 
holder’s suit against corporate offi¬ 
cers for wrongs against corporation, 
to amend bill to show suit brought 
on behalf of corporation.—Hayden \. 
Perfection Cooler Co., 116 N.E. 871, 
227 Mass. 689. 

(2) Stockholder in suit for con¬ 
spiracy to gain control of corpora¬ 
tion and misappropriate ns.scts could 
liefore trial amend petition by show¬ 
ing that management was in control 
of defendant.s and hy seeking Judg¬ 
ment for use of corporation—.lacob.s 
V First Nat. Bank, D.C.La., 85 P 2d 
227, 

3l Mass.—Hiiyden v. Pt*r feet ion 

Cooler Co., 116 NE 871, 227 Mass 
589. 

4. Idaho.—Stcdtfeld v. Kddy, 264 I’. 
381. 45 Idaho 584. 

Ky.—Deering v Slites 78 S W 2d 4G. 
257 Ky 403, ceUioran denied 55 S 
Ct. 921. 295 IT.S 762, 79 L Ed 1704 
Mass—Hayden v Perfection Cooler 
Co., 116 NE. 871, 227 Mas.s 589 
Mo—Caldwell v Eubanks, 30 S.W.2d 
976, 326 Mo 18.5, 72 A.L R 621 
N.Y.—PYank v. Carlisle, 10 N Y.S.2d 
1, 256 App.Div. 332.- 
Ohio.—Cooper v. Central Alloy Steel 
Corporation, 183 N E. 439, 43 Ohm 
App 45,5. 

Okl—Gaines v. Games Bros. Co, 56 
T»2d 863, 176 Okl. 58:5—Cassidy \. 
Rose, 236 1* 591, 108 Okl 282. 

Pa —Evans v Diamond Alkali Co, 
172 A. 678, 315 Pa. 335. 

Tex.—Barthold v. Thomas, 210 S.W. 
506. reversing. Civ.App., 171 S.W. 
1071. 

14a C.J. p 161 note 58. 

5. Ohio.—Cooper v. Central Alloy 
Steel Corporation, 183 N K. 439, 43 
Ohio Aiip 455. 

14a C.J. p 161 note 58 [a]. 

Allegations held sufficient to raise 
issue 

Allegations In stockholder’s peti¬ 
tion for accounting and appointment 
of receiver for operating corporation 
held to sufficiently raise issue that 
stockholder owned stock when filing 
suit.—Schmidt v. Schmidt, Tex.CIv. 
App., 62 S.W.2d 778. 
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Failure to allege **reoora** ownereliip 
aa not fatal 

Under Code Civ.Proc. S 487, a de¬ 
murrer that plaintiff has not the le- 
gral capacity to sue will be overruled 
in an action by a stockholder to re¬ 
cover for a corporation a g^enernl loss 
due to fraudulent acts of directors, 
where the complaint alleges that 
plaintiff is the owner of stock, al¬ 
though It does not allege that he is 
a stockholder of record —Security 
Trust Co. of Rochester v. Pritchard, 
190 N.Y.S. 871, modified 194 N.Y.S 
486, 201 App.Div. 142. 

6- U.S. — Long V. Stites, O.C A.Ky , 
88 F.2d 564, certiorari denied 57 S 
Ct. 939, 301 U.S. 706. 81 L.Ed 1360 
—Phihpbar v Djirby, C C A.N.Y . 
86 F.2d 27. affirming. D.C. 11 F 
Supp. 709—Stone v. Holly Hill 
Fruit Products, C.C.A.Fla., 66 F.2d 
563—O’Rrien v. Lashiir. CC.A. 
Conn , 274 F. 326, certiorari denied 
42 set. 51. 267 U.S. 640, 66 L Ed. 
411—O’Brien v Anderson. CC.A. 
Conn , 274 F. 326, certiorari denied 
42 S.Ct. 61. 267 U S. 640. 66 L Kd 
411. 

Idaho.—Stcdtfeld v Eddy, 264 P 381. 
45 Idaho 584. 

Ky -Heeniig v Stites. 78 S W 2d 46. 
257 K>. 403. certiorari denied 05 S 
Ct 921. 295 rS 762. 79 L Kd 
1704. I 

Mass—Hayden \ Perfection (\iolcr 
Co. 116 NE 871. 227 Mn.ss 589— 
Bartlett v. Now York. N. H & H 

R. Co. 115 N.E 976, 226 Muss. 467 
Mo—Caldwell v. Eubanks, 30 S.W 2d 

976, 326 Mo 186. 72 ALR 621 — 
Dorrah \. iVinl.'^cot County Hank, 
256 SW 560, 213 Mo.App. 511. 
Mont.— Cobb v. Lee, 260 P. 722, 80 
Mont. .528 

N.Y—Frank v. Carlisle, 10 N.Y.S 2d 
1. 256 AppDi\. 332—Laue v Beth¬ 
lehem Steel Corporation, 276 N.Y. 

S. 173, 243 App Div. 57—Jones v 

Van Heusen Charles Co., 246 N.Y. 
S. 204, 230 App.Div. 694—PiKssell v. 
Taylor, 241 N.Y.S. 717. 229 App. 
Div. 369—Brady v Mecnan, 198 
NYS. 177, 204 App Div. 390—God- 
Icy V. Crandall & Godley Co, 168 
N Y S. 251, 181 App.Div. 75, af¬ 

firmed 126 N.E. 908, 227 N.Y. 656— 
Security Trust Co. of Rochester 
Pritchard, 190 N Y.S. 871, modified 
194 NYS. 486, 201 App Div. 142 

Ohio.—Cooper v. Central Alloy Steel 
Corporation, 183 N.E. 439, 43 Ohio 
App. 155. 

Pa—Evans v. Diamond Alkali to., 
172 A. 678, 315 Pa. 335. 

Tex —Barthold v Thomas, Com App.. 
210 S W. 606, reversing Thomas v 
Barthold. CIv.App.. 171 S AV. 1071 
Vl—Lane v Wood, 106 A. 666. 93 Vt. 
183. 

JJlegatloas held Biilllolmt generally 

Miss.—Kelley v. Applewhite, 76 So. 
763, 115 Miss. 6. 

lU C.J.S.—l(i 


AllagatioaB held Inrogeiant geaaral- 
ly 

Mass—Bartlett v. New York, N. H. 
& H. R. Co., 115 N.E. 976, 226 Mass 
467. 

N.Y—Bissell v. Taylor, 241 N.Y.S 
717, 229 App Div. 369. 

Failure to allogo domand for snlt 

In suit for misapplication of cor¬ 
porate funds and for receiver, allega¬ 
tion that all redress within corpora¬ 
tion was sought before relief was 
a.sked in court, held not equivalent 
to demand upon corporation to com¬ 
mence such suit.—Roderick v. Can¬ 
ton Hog Ranch Co.. 189 NE 669, 46 
Ohio App. 476. 

Futility of demand 

(1) Where the c'omplaint or peti¬ 
tion alleges facts showing that a de¬ 
mand on the corporation to sue would 
have been futile, as by reason of de¬ 
fendant’s control of the corporation 
or otherwise, it need not allege that 
plaintiff made demand on the corpo¬ 
ration to sue and was refused. 

U S —Arn v Bradshaw Oil & Oas Co.. 
C.C.A.Tex, 93 P.2d 728—Watts v. 
Alexander, Morrison & Co., D.C.N. 
Y., 34 F.2d 66. affirmed. CCA., 

Watts V Vanderbilt, 45 F 2d 968 
Idaho—Smith \. Rader, 173 P. 970, 
31 Idaho 42.t. 

Mo - Caldwell v Eubanks, ’^o S W.2d 
976, 326 Mo 185, 72 ALR 621 
NJ—Holub \’ .lacobwltz, 197 A 425. 
123 N.,1 Kq 162, affirming 197 A 
423, 123 XJ.Kq. 308 
NY—Jones v' Van Heusen ('hailes 
Co. 246 XYS. 204, 2.30 App Div 
69 4—Traub v. Arrow’ Mfg Corpo¬ 
ration 202 XYS 121. 207 App 
Div. 292—Abberger v. Kulp, 2X1 N. 
\ S 373. 156 Mi.se 210—MacLeod 
v Miller, 201 XYS. 108 
Tex—S<'hmldt v S<-bniidt. Civ App , 
62 SW2d 778. 

(2) Wh»*rc a stockholders’ bill al¬ 
leged that the majority shaiehold- 
ers had illegally issued shares to 
themselves, w’orkmg a fraud on the 
(•orporatlon and other shareholders, 
and that a demand on the manage¬ 
ment to .sue to set aside .such stock 
issue w'ould be vain and useless, a 
demurrer by the majority stockhold¬ 
ers was an admission of that allega¬ 
tion, and so, although the facts sliow’- 
ing that a demand w'ould be useless 
were not fully pleaded, the hill states 
a good cause of action, for it would 
be fruitless, in view of the ndmis- 
sion. to compel ihe shareholders to 
make a demand.—Wilson v. Browm, 
112 A. 1. 269 Pa 225 

(3) Allegation that president sued 
by stockholders on behalf of corpo¬ 
ration was in charge of l)uaines.s was 
not sufficient to relieve stuc-kholders 
of necessity of df'manding that suit 
be brought in name of corporation 
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—Cobb v. Lee. 260 P. 722. 80 Mont. 
328. 

(4) Minority stockholders held not 
entitled to maintain suit against re¬ 
organized corporation, old and pres¬ 
ent directors, because of alleged il¬ 
legal investments, on ground of fu¬ 
tility of requesting stockholders or 
directors to take action, where there 
was no allegation that directors were 
personally interested in outcome of 
controversy over investments.—Long 
V. Stites, C.C.A.Ky., 88 F.2d 554, cer¬ 
tiorari denied 57 S.Cl. 939, 301 U.S. 
706. 81 L.Ed. 1360. 

7. NY —Ringler v. Jetter, 201 N. 

Y.S 523, 206 App Div. 478. 

14a C.J. p 162 note 69. 

Showing diversion and right to zne 
as snttcient 

Complaint in derivative action for 
illegal diversion of corporate funds 
need only show sue h diversion and 
plaintiff.s* right to sue.—Cross v 
Bishop Oil Corporation, 219 N.Y.S. 
181. 218 App Div 632. followed in 219 
NYS. 184. 218 App Div. 853 

Annexed exhibit as subject to bo 
stricken 

In an action by stockholders for 
accounting, a cop.v of a part of the 
w'lll made by the mother of plaintiffs 
and individual defendants, respecting 
her devise of real e.state, annexed to 
the eoniplaint as an exhibit, should 
be stricken out —Welcke v. Trageser. 
116 XYS 166, 131 App Div 731 

Allegations not subject to be struck 
as immaterial 

(1) In minority stockholder’s ac¬ 
tion against defendants, in control 
of the corporation, for diversion of 
assel.s, Older striking from complain! 
allegation that the defendants are in 
cxclusiv’O control tif ihn corporation, 
as irrelevant and immateruil. held 
erroneous, although such allegation 
was stated as a reason for the cor¬ 
poration’s refusal to bring the ac¬ 
tion, such allegation being material 
and relevant to plaintilT’s right of 
recovery—MacLean v. J. L Mott 
Iron Works. 1S4 X.Y S 332, 193 App. 
Div 698. 

(2) Although federal equity rule 
limited bill of complaint in stock¬ 
holder’s representative suit to trun.v- 
aclions occurring subsequent to 
stockholder's acquisition of stock, de¬ 
fendants in stockholders’ represen- 
tali>’e suit w^ere not entitled to have 
sttickcn portions of complaint r**- 
fernng to transactions occurring pri¬ 
or to sloc-kholders* acquisition of 
their stock, where it appeared that 
•Striking of allegations would be in¬ 
equitable because of their relevancy 
in showing completel> plan or 
scheme upon which plaintiffs were 
entitled to rely.—Summers v. Hearst, 
D.C.N.Y., 23 F.Supp. 986. 
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against an officer and subsequently defendant ob¬ 
tained a controlling interest in the corporation, and 
took steps to dismiss the suit, it is necessary for 
minority stockholders who intervene to prevent such 
dismissal, and to prosecute the action to judgment 
against defendant, to allege such facts as would sup¬ 
port an independent suit brought by them.^ Where 
the corporation is made a party simply because the 
suit is for its benefit, the insufficiency of the com¬ 
plaint as to the individual defendant determines its 
insufficiency as to the corporation.® Where, howev¬ 
er, the bill is not brought to redress or prevent cor¬ 
porate wrongs, it need not allege that it is in behalf 
of the corporation and other stockholders and, 
where the allegations are not sufficient to entitle the 
action to be considered as brought on behalf of oth¬ 
ers than plaintiffs, its sufficiency as an action in 
plaintiff's own behalf is not impaired by averments 
that they bring it for others as well as themselvcs.^i 

A bill in equity must be free from multifarious¬ 
ness. ^ 2 A complaint does not set forth different 
theories for recovery where one allegation merely 
supports another and the two naturally blend into 
the gist of the action.^2 Mere matters of evidence 
need not be pleaded,and detailed items may prop¬ 
erly await demand for a bill of particulars.^® 

While, generally speaking, the facts constituting 


a stockholder’s derivative action may be alleged on 
information and belief,^® a petition verifying only 
on information and belief the facts on which the 
court must rely in determining the right to a tempo¬ 
rary restraining order against a sale by directors 
and the right to the appointment of a receiver is in¬ 
sufficient.^"^ 

Fraud. A stockholder’s complaint or petition for 
fraud must state facts sufficient to show a cause of 
action on such ground.^® In a suit by stockholders 
against corporate officers, allegations of fraud need 
not be as specific as would be necessary if they were 
strangers to the complainants, to require that de¬ 
fendants shall answer and make disclosure as to 
their management of the corporation which it is 
alleged they refused to do on demand, as complain¬ 
ants are entitled to such disclosure as a matter of 
right, growing out of the relations of the parties.^® 
If the directors arc making an illegal application of 
the funds of the corporation the question whether 
they are acting corruptly or honestly is quite imma¬ 
terial, and the complaining stockholder need not al¬ 
lege or prove any actual or willful fraud or collu¬ 
sion on the part of the company, the directors, or 
othcrs.2® 

Plea or answer. Defendant should pro])erly plead 
any defense which he wishes to assert. An an- 


8 . Ariz—Ainsworth v. Evans, 80 P. 
344. 

14a C.J. p 162 note 60. 

8 . Vt.—Lane v. Wood. 106 A. 666, 
63 Vt. 183. 

10. Me.—Trask v. Chase, 77 A. 698, 
107 Me. 137. 

14a C.J. p 162 note 62. 

PstltloB M brought for laOlTldiuil 
i&torost of stookholder 
Mo.—Sugrgett V. Pemiscot County 
Bank, App., 256 S W. 565, trans¬ 
ferred, Sup., 248 S.W. 963—Dorrah 

V. Pemiscot County Bank, 266 S. 

W. 560, 213 Mo.App. 541. 

11. Cal.—Wlckersham v. Crittenden, 
28 P. 788, 93 Cal. 17. 

Mont.—McConnell v. Combination 
Min., etc., Co.. 76 P. 194, 30 Mont. 
239, 104 Ain.S.U. 703, 79 P. 248, 31 
Mont. 563. 

18. N.H.—Winsor v. Bailey, 65 N.H. 
218. 

Tenn.—Deaderlck v. Wil.son, 8 Baxt. 
108. 

Va.—Brown v. Bedfoid City Land, 
etc., Co., 20 S.E. 968, 91 Va. 31. 

14a C.J. p 162 note 64. 

13. Mont.—Gerry v. Bismarck Bank, 
47 P. 810. 19 Mont. 191. 

14a C.J. p 162 note 65. 

14. N.Y.—Gaffney v. Colvill, 6 Hill 
567. 

1ft, N.Y.—Covey v. England & Mc¬ 


Caffrey. 263 N.Y.S. 340. 233 App. 
niv. 332. 

16. N.Y.—Cross v. Bishop Oil Cor¬ 
poration. 219 N.Y.S. 181, 218 App 
Dlv. 632, followed in 219 N.Y.S. 
184, 218 App.Div. 853. 

17. Tex.—Alto Cotton Oil, etc., Co. 
V. Berryman, Civ.App., 218 S.W. 
513. 

18. U.S.—O’Brien v. Lashar, C.C.A. 
Conn., 274 P. 326, certiorari denied 
42 S.Ct. 61, 267 U.S. 640, 66 L.Ed. 
411—O’Brien v. Anderson, C.C.A. 
Conn., 274 F. 326, certiorari denied 

42 S.Ct. 61, 257 U.S. 640, 66 L.Ed. 
411. 

Cal.—Miles v. McFarlane, 286 P. 607, 
104 Cal.App. 513. 

Ky.—Wlnberg v. Camp Taylor De¬ 
velopment Co.. 95 S.W.2d 261. 264 
Ky. 612—Miles v. Aqua Pura Co., 
271 S.W. 1101, 208 Ky 816. 

N.Y.—Mahon v. Equitable Trust Co. 
of New York, 168 N.Y.S. 767, 181 
App.Div. 335. 

W.Va.—Felsenheld v. Bloch Bros. 

Tobacco Co., 192 S.E. 645. 
AUegatlona hald anttoUiLt 
Mass.—Hayden v. Perfection Cooler 
Co.. 116 N.E. 871, 227 Mass. 589. 

19. U.S.—Weir V. Bay State Gas 
Co., C.C.Del., 91 F. 940. 

80. N.H.—^March v. Eastern R. Co., 

43 N.H. 616. 


81. Mo.—Williams v. Everett, 200 S. 

W. 1046. 

Defense enSolently pleaded 

(1) Objection to right of stock¬ 
holders to maintain suit against di¬ 
rectors of corporation for breach of 
trust held not waived because ob¬ 
jection was not specifically mad<* by 
demurrer or answer where, while an¬ 
swer proper did not speciflleally chal¬ 
lenge stockholders’ right to main¬ 
tain action or make specific objection 
thereto, that part of answer in na¬ 
ture of general denial put In issue 
facts alleged in petition as giving 
rise to right in stockholders to 
maintain suit.—Punch v. Hipolite 
Co., 100 S.W.2d 878, 340 Mo. 53. 

(2) Averments of amended an¬ 
swer in representative stockholder’s 
action that plaintiff participated as 
director of corporation in wrongful 
acts complained of. that suit was in¬ 
stituted at wrongdoers’ direction and 
in collusion with them, that plain¬ 
tiff's interests were adverse to those 
of corporation, and that HCtlon was 
not prosecuted in good faith for ben- 
eflt of plaintiff and other stockhold¬ 
ers similarly situated, stated good 
and sufficient defense.—Williams v. 
Wolf, 8 N.Y.S.2d 465, 255 App.Div. 
539. 

Dsfeiiss l&snflloleiitly plsaded 

Where officers of corporation con- 
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swer alleging good faith on the part of defendant 
and acquiescence by plaintiff states a defense ;22 
but a plea which does not deny the doing of the acts 
charged, an(J which docs not allege facts showing 
that they were done in good faith does not state a 
defensc.22 

b. Issues, Proof, and Variance 

A plaintiff stockholder must allege and prove the es¬ 
sentials of his cause of action, and the defendant of¬ 
ficer or director must allege and prove affirmative de¬ 
fenses. Pleadings and proof should correspond and be 
sufficient to raise the issues for trial. 

A suing stockholder must prove his case,^^ and 
must allege and prove facts sufficient to permit 
maintenance of his action, such as lack of exhaus¬ 
tion of remedies within the corporation prior to 
beginning a derivative suit.25 An objecting stock¬ 
holder must affirmatively establish by pleadings as 
well as jiroof that compensation of an officer and 
director is unreasonable.^^ In a representative ac‘ 
tion the proof of the cause of action required is the 


same as though the action had been brought by the 
corporation,^^ and in such an action personal claims 
of plaintiff cannot be litigated.28 

In jurisdictions where plaintiff stockholder is not 
permitted to sue for matters occurring jirior to his 
purchase of stock, as explained supra § 824, he 
should in a derivative action allege and prove that 
ho was a stockholder at the time of the transactions 
complained of or that he has since acquired his 
stock by operation of law.29 

The pleadings and proof must correspond both as 
to the cause of action^o and as to the right to sue.^i 
Even though a particular matter should be raised 
by plea in abatement, it is in issue where it is al¬ 
leged by plaintiff and denied by defendant.22 
Where defendant director or officer holds stock as 
executor or trustee under a will, his relations with, 
and liability to, the estate arc not in issue.32 

Defendant should allege and prove affirmative de- 
fenses.^** 


tf»nd("d that HtookholderH* suit apalnst 
th«*m for money allegedly due cor- 
poniiion had been instigated by third 
pei'.son merely to hara.s8 offleers, but 
failed to allege that third party was 
not stookholder, officers could not 
challenge bona fldes of suit, espo- 
ciully where it did not appear that 
stockholders* motives would affect 
amount of recovery.—ICshleman v. 
Keenan. Del.Ch., 181 A. 655. 

Strlklnff Irrelevant allegatioiui 

Allegations in answer and coun¬ 
ter-claim that complainant, suing in 
right of corporation for alleged mis¬ 
appropriation of its funds by defend¬ 
ants. had fraudulently used H.s 
funds, were rightly stricken as being 
neither material nor rele\.'iiit to 
case laid In bill.—Mc*Ariarney v. 
Lembeek, 127 A. 197, 97 N.J.Kq 361. 

22. N.Y.—rollitz V. Wubash It Co, 
100 NE. 721. 207 NY. 113, iiKiOif.v- 
Ing 13r> N.Y.S 789, 160 App Div. 
715. 

23. U.S.—Siegman v. Electric Ve¬ 
hicle Co., CC.N.J., 140 F. 117, 

24. Mass.— Krown \. Ijittle, Urown 
& Co., 16S N E. 521, 269 Ma.ss. 102, 
66 AUIt. 12S4. 

N.V.—(Jallln \. National City Bunk 
of New York, 273 N.Y.S. &7, 152 
Mist*. 679. 

Bad faith 

Stockholder, suing to compel cor¬ 
porate officer to surrender stock, was 
under duty to show oppression, bad 
faith, or breach of trust In voting of- 
llcer stock as compensation.—Wel¬ 
lington Bull & Co. V. Morris, 230 N. 
Y.S. 122, 132 Mise. 609, affirmed 235 
N.Y.S. 906, 226 App.Dlv. 868. 

Zatsnt to defraud 
Whether directors intended to de¬ 


fraud stockholder generallv. being 
question of fact, must be proved — 
Brown v. Little, Brown & Co, 16K N 
E. 521. 269 Mass. 102, 66 A L R 1284 

25. Mo.—Punch v. Hlpolite Co., 100 
S\V2d 878. 340 Mo. 53. 

N.,7.—llolub V. .Ta«obwitz, 197 A 423. 
123 N..T.Kq. .308, affirmed 197 A 
425. 123 N.J Kq. 162 
N.M.—I’orter v. Mesilla Valley Cot¬ 
ton Products, 76 P 2d 937, 42 \.M. 
217. 

26. Ky,—^Winberg v Camp Ta\lor 
P<*velopment Co., 95 S.W.2d 261, 
264 Ky. 612. 

27. N.Y.—^Kavanaiigh v Common¬ 
wealth Trust Co , 11K N.Y.S. 758, 64 
Mi.sc'. 303, revel .seU on other 
grounds 131 N.Y.S. in.'iU, 117 Api>. 
Div. 281. 

14a C.J. p 163 note 74 

28. Wis.—Kigge V. Bergentha 1, 109 
N.W. 681. 110 N.W. 798, 130 Wis. 
594. 

29. U.S—Uinn v. Asbest(»s Mfg. Co, 
OC.A Ind.. 101 F.2d 344. 

N.M.—I’or ter \. Mesilla Valley Cot¬ 
ton Products, 76 P.2d 937, 42 N.M. 
217. 

30. Cal.—Snieland v. Runwick, 196 
P. 283, 60 Cal.App. 565. 

14a C.J. p 163 note 72. 

Proof failing to support allogations 
of fraud 

In stockholdei's action against the 
corporation’s president for damages 
for inducing him b> false represen- 
i tations to sell his stock to the presi¬ 
dent, it is held that the proof failed 
to support the allegations of the 
petition, and n demurrer thereto was 
properly sustained.— Lyon v. Carey, 
206 P. 1109, 111 Kan. 470. 
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Prayer for relief in alternative Jne- 
tifled by bill 

Alternative prayer for relief by 
way of dissolution. If found neces¬ 
sary, held Justifled by bill of minor¬ 
ity stockholders to rescue corpora¬ 
tion from fraudulent mbsmanagement 
bv majority stockholders—Tlenry v. 
Ide, 93 So. 860, 208 Ala. 33. 

31. Iowa.—Dillon v. Lee, 81 N.W. 
215, 110 Town 156. 

14a C J p 163 note 73. 

32. Iowa—Dillon v. Lee, supra 
14a C J. p 163 note 76. 

33. NY.—Hirseh \. Jones, 100 N.Y. 
S 687, 115 AppDiv. 156. 

34. NY—Quintal v Kellner. 189 N. 
E 770 , 261 N.Y 32. affirming 2C6 
NYS. 206, 238 AppDiv. 651 
Acauiesoence on part of all stock- 

holders as defense u* action by 
stockholder to compel dt liiKiuent of¬ 
ficer to make good b»ss will not be 
presumed, but must be alleged in 
an.‘?wer and proven at trial.—Quin¬ 
tal V. Kellner, supra. 

Answer snfflLoiently putting defense 
in ieene 

(1) In II suit by a shareholder of 
an oil company against other sharc- 
; holders, directors, and officers to te.st 
the bona Tides of the apj>oi'Llonmcnr 
of the purchase price of holdings 
sold by the company and individual 
shareholders, a bill and answer, 
clearly putting at issue the stale of 
plaintiff's mind when made ac¬ 
quainted with the terms of the 
agreement, as expre.s.^cd in words of 
satisfaction, aequie.sceiice, or acts 
indicating approval. were broad 
enough to admit eviib*nce of his 
agreement to, and c.\pre.«-sion of sat¬ 
isfaction with, the apportionment 
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§ 832. Evidence 

The general rulei control questions as to presump- 
tionsr burden of proof, and as to the admissibility and 
weight and sufficiency of evidence in suits by stock¬ 
holders against corporate officers and directors. 

Where plaintiffs are the majority stockholders, it 
cannot be assumed that a director who is made a 
defendant but is not charged with fraud is control¬ 
led by other directors,35 and ordinarily there is a 
presumption that directors exercised, or would have 
exercised, their discretion in respect of corporate 
affairs honestly and in good faith.36 It may be in¬ 
ferred from lack of intervention by other stockhold- 


, ers that they do not view the transaction in ques¬ 
tion unfavorably.3'7 

The burden rests on a suing stockholder to prove 
his case generally,3 8 as by establishing claims of the 
officers' and directors* misconduct,3® mismanage¬ 
ment,^® waste,^^ or receipt of excessive compensa¬ 
tion,^3 although it has been held that directors fixing 
their own salaries have the burden of showing that 
the same were justified,^3 and the stockholder has 
the burden of showing that he exercised due dili¬ 
gence in asserting his nghts.^^ The defendant offi¬ 
cer or director, however, has the burden of proving 
affirmative defenses,"^5 and of showing the fairness 


at a subsequent stockholders* meet¬ 
ing-, at which the sale was approved. 
—Glenn v. Trees, 120 A. 101), 276 Pa. 
165. 

(2) In suit against directors of 
corporation for purchase price of 
corporation’s capital stock sold bv 
directors as individuals to <'orpcra- 
tion, diici-tors hold not preclud^*d 
from rcl.Miig upon “legnl advice,” 
notwithstanding such defense W'as 
not pleaded, where director.^ alleged 
in answer that they acted in good 
faith and for W'hat they deemed to 
be for interest and benefit of all 
shareholders, and that they acted 
upon "legal advice," was competent 
as tending to show their "good faith " 
—TTffelman v. Boil 1 in, 82 S.VV.2d 513. 
19 Tenn App. 1. 

35. NT —Pillon V, Pan-American 
Theatrical Co., 160 N.Y.S. 549, 96 
Misc. 501. 

36. Del —Allaun v. Con.solidated Oil 
Co., 147 A. 257. 16 Del.Ch 218. 

Ko presumption of refusal to sue by 
remaining directors 
As respects whether stockholders 
were precluded from maintaining .suit 
against directors of coiporation for 
breach of trust by two of six direc¬ 
tors because of failure to disclose 
grievance to board of director.s, that 
two directors who w’ore allegedly 
guilty of breach of trust and others 
connected wnth transaction owned 
majonly of stock and could elect 
directors did not rai.se presumption 
that remaining four directors would 
have refused to order a suit brought 
m behalf of corporation to redress 
alleged wrong — Punch v. Hipolite 
Co. 100 S.W 2d 878, 340 Mo. 53. 

Bvideuce held suttcient to over- 
Gomo presumption that directors ex¬ 
ercised their discretion for the best 
interests of the co/poratJon in in¬ 
creasing salary of offlciT—Atwater 
V. Elkhorn Valley Coal Land Co., 171 
N.T.S. 552, 184 App.Dlv. 253, afHrmed 
125 N.E, 912, 227 N.Y. 611. 

37. U.S.—Carson v. Allegany Win¬ 
dow Glass Co.. C.C.Dcl, 189 P. 791. 

38. U.S.—Yates Ranch Oil & Royal¬ 


ties V. Jones, C.C.A.Tex., 100 F.2d 
419. 

Ark—Spivey v. Pugh, 215 S.W. 739. 
140 Ark. 296. 

Mass.—f''alkins v. Wire Hardware* 
Co., 165 NE. 889, 267 Mass 52. 
N.Y".—Di Tomas.so v. Loverro, 293 N 
YS. 912. 250 AppDiv 206, iifTirmed 
12 N.E.2d 570. 276 N.Y 551, rear- 
gument and motion denied 12 N 
E.2d 601, 276 NY. 610. motion de¬ 
nied 13 N.E.2d 59. 276 NY. 681. 
Utah.—Chapman v. Troy Laundry 
Co„ 47 P.2d 1054 
14a C.J. p 163 note 80. 

Statu* of defeudant a* director 
Stockholder seeking to bold per¬ 
son liable as director had burden to 
prove that person «barged was ac¬ 
tually a director.—Du Bois v. Cen¬ 
tury Cement Products Co., 183 A. 
188, 119 N..l.Eq. 472. 

Bight to sue in corporation’s behalf 
Shareholders of corporation had 
burden of proving the facts author¬ 
izing them to sue on liehalf of cor¬ 
poration or that a resqrt thereto 
would have been futile—Porler v 
Mesilla Valley Cotton Products, 76 
P.2d 937, 42 NM 217. 

Secrecy- of bonus 

Stockholders suing for restitution 
of bonuses paid directors of corruira- 
tion on ground bonuses were secret, 
and therefore fraudulent, had bur¬ 
den to prove secret y.—Joy \. Ditto, 
Inc., 190 N.E 671, 356 111. 348, af¬ 
firming 271 lll.App. 395, 

Burden not sustained 

Minority stockholders w'ere held 
not to have sustained burdi*n of 
proving corporation organized by 
officers of first corporation and deal¬ 
ing in stock thereof had made profits. 
—Flack V. Domestic Life Accident 
Ins. Co„ 22 S.W.2d 582. 232 Ky. 176. 

39. Mass —-Spiegel v. Beacon Par¬ 
ticipations. 8 N.E 2d 895. 

Besnltant loss 

Stockholder suing in behalf of in¬ 
vestment corporation to recover, 
from directors, the loss arising out 
of purchase of building corporation 
note from tru.st company, had bur¬ 
den of proving that such loss result- 
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od from misconduct of directors.-— 
Spiegel V. Beacon Participations, su- 
pr.‘i. 

40. Mas.s.—Meyer v. Ft. Hill En¬ 
graving Go., 143 N.E. 915, 249 

Mass 302. 

41. N.Y —Stoddard v Schwab, 8 N. 
YS2d 535, 255 App Div. .556 

42. Ky—Venus Oil Corporation v. 
Gardner, 50 S.W 2d 537, 2 44 K\ 
176. 

Mich—Nahikian v Mattingly, 251 
N W. 421, 265 Mieh. 128. 

Court’s roluotanea to interfere 

Court of equity will not light I> In¬ 
terfere w'ltb the Judgment of a board 
of diiectors of a corponition, and 
plaintilf m aetlon to compel restora¬ 
tion of salarie.s has burden of pro\- 
ing his case, including his claim that 
the salarie.M are unreasonable and ex- 
res.«aive.—Seitz v. Union Brn.ss & 
i Metal Mfg Co.. 189 K W. GS6. 132 
Minn. 460, 27 A L.R 293 

43. N.J.—Blanca rd v Blaiicard & 
Co., 126 A. 337, 96 N.J Eq 264, 2 N. 
J Mi.sc. 552. 

44. ITS—-McGloan v Bradley, DC. 
Ohio, 282 F. 1011, affirmed. GCA. 
299 F. 379, certiorari denied 45 S 
Gt. 98, 266 US 619, 69 L Ed. 471 

Suit several years after transaetiou 
Stockholders, suing to .set aside 
.sale under a chattel mortgage to di¬ 
rectors several years after the sale, 
have the burden of showing, not only 
that the time of their discovery of 
the facts absolves them of laches, 
but also due diligence, and that it 
would be inequitable to apply, by 
analogy, Ohio <Jen.Code { 11224, bar¬ 
ring such actions four years after 
discovery of the fraud.—McClean v. 
Bradley, supra. 

45. Del.—Kshleman v. Keenan, Ch., 
181 A. 655. 

Alleged dlsqualifloatiou of plaintiff 
to sue 

Where officers of corporation, who 
were being sued by stockholders for 
money allegedly due corporation, 
contended that suit had been insti¬ 
gated by third parly to harass de¬ 
fendants, defendants had burden to 
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and validity of transactions between himself and the 
corporation,^® or between the corporation involved 
in the litigation and another corporation which he 
also rcprcscnts.47 Where corporate funds have 
been traced into the hands of defendants, they have 
the burden of accounting therefor.^® Directors 
seeking to justify expenditure of corporate funds 
to defend a stockholder’s derivative suit against the 
corporation and its directors have the burden of 
showing that the corporation, ordinarily the party 


to be benefited, had some interest at stake which 
justified such expenditure in its behalf.^® 

Evidence which is relevant and competent should 
be received,^® and evidence which docs not satisfy 
this test should be excluded.®^ 

Weight and sufficiency of evidence. It is essen¬ 
tial and sufficient that a suing stockholder estab¬ 
lish his case by a preponderance of the evidence.®^ 
To sustain the burden cast on a director to show 

proper.—Holdridgre v. Lloyd Oarret- 
Ron Co, 29!) P. 657, 163 Wash. 1. 

51. Ill.—Ilerhold v. Herhold, 203 Ill. 
App. 272. 

52. Ark.—Consumera* Iro & Coal 
Co. V Serurlty Bank & Trust Co., 
280 S\V. 677, 170 Ark. 530. 

N.J —Co.stello V. Thomas Cusack Co., 
124 A. 620, 96 N..T Kq. 95. 

V. Kyle, 248 N.W. 134, 
211 WiM 584. 

Self.servliiflr declaration 
Lott<‘r sent by counsel for minor¬ 
ity stockholders to president of re- 
orfcanized corporation btating that 
demand had I>c»*n made on pre.sident 
to sue old dlr€‘ctors for having made 
alleged illegal investments was held 
self-serving declaration which added 
no support to stockholders’ right to 
maintain bill against reorganized cor¬ 
poration, its former and pro.sent di¬ 
rectors— Long V Rtites, C.C A Ky . 
88 F. 2 d 554, certiorari denied 57 S. 
rt. 039, 301 ITS. 706, 81 L Ed. 1360. 
Weight accorded adoption of by-law 
In det(*rnnning whether payments 
of percentage of profits to ccirporn- 
tion’s officers are unreasonable, much 
weight is to be given to stoeKbold- 
or.s’ action in adopting by-law au- 
tbf)rizing such payments.—Hogers v. 
i ilill, X Y., 53 set 731, 289 US 582. 

77 LKd 138r). reversing, PC A, 62 
^ F.2d 1079, which followed, C t^A , 60 
F2d 109, and certiorari granted 53 
set 593, 2SD U.S. 716, 77 L.Kd 1469. 
Corroboration of ofllcer’s testimony 
In suit by stockholders against of- 
tlcers and director.s of corporation, 
plaintifC.s were held not entitled to 
decree for item of corporation’s 
checks given to one of incorporators 
W’ho had .idvimccd money for Incor¬ 
poration expenses, where officer’s tes¬ 
timony that such check was for 
money ad\anced was corroborated by 
other circumstances—Miller v You- 
mans-Burke Oil & Gas Co., 270 N W. 
819, 278 Mich. 647. 

▼alne of stock 

(1) To t'stablish worth of stock of 
.sellf*r who claimed she was defraud¬ 
ed. there must be e\ idence of such 
worth, other than that of a Rpe< uJa- 
livc and artificially maintained mar¬ 
ket —Hacker v. Kyle, 248 N.W. 134, 
211 Wis. 584. 

(2) Stockholder could not main¬ 
tain representaln e suit to recover 


show every e.ssentiul fact on which 
alleged disqualification of plaintiffs 
rested and court of chancery would 
not assume that third party was nt»l 
stoekholdor of corporation.—Eshle- 
man v. Keenan, supra. 

Batifleation 

Corporate directors, asserting rnt- 
ificalion of their acta, have the bur¬ 
den of proving that the alleged rati¬ 
fication was made by stockhelder.s 
with full knowledge of all material 
facts.—Cahall v. Lofiund. 114 A. 224, 
12 UelCh. 299. 

Burden not discharged 

Corporate officer applvlng negoti¬ 
able wnrthouse receipts. \\hi<h had 
been intrusted to him as (ollatcral 
so<*uiity for a corporate loan, on his 
private debts as aceomniod it ion in¬ 
dorser on another corporation’s pa¬ 
per, \\,is held not, to have di.scharged 
burden of pi oof resting on him to 
show that such ar>plication had been 
agreed on by shareholders.—Bortner 
v J. C. Leib Co.. 126 A. 890, 146 Md 
530. 

46. U S.—BackiiF v. Pinkelslein, D. 
r Minn.. 23 V 2d 531. 

Mo —-Bromseliwig v. Carthage Mar¬ 
ble & White Lime Co , 66 S W 2d 
889, 334 Mo. 319. 

N Y.—nine v. Lausterer, 238 N.Y S 
276. 13:) Mi.se 397, modified 239 N 
Y S. 385, 135 Misc. 6 : 1 .*), modified 
218 N.Y S. 806, 232 App.Iiix IIO. 
affirmed 178 N E. 778, 257 N Y. 623. 
Wyo—Nicholson v. Kingery, 261 P. 
122 . 37 Wyo 299. 

Taking money from treasury to pay 
for stock 

General manager and director of 
corporation had burden to show that 
transaction in whi<*h he took money 
from treasury to pay for stock was 
fair and openly arrued at.— Brom- 
schwig V, Carthage Marble & While 
Lime Co.. 66 S.W.2d S89. 334 Mo. 
319. 

Control of corporation 

J>irector.s controlling corporation 
must show that their transactions 
with corporation do not violate trust 
relation which they sustain to cor¬ 
poration and stockholders -Barth v. 
Bredshall, 245 N.W. 788, 260 Mich. 
522. 

47. Del.—Keenan v. Eshleman, 2 A 
2d 904, 12U A.L.U. 227, sustaining 
Eshleman v. Keenan, 194 A. 40. 


Sale of assets 

Where minority stot'kholders seek 
to .« 4 (‘t aside a sale of its proi>erty by 
one corporation to another, negotiat¬ 
ed by boards of directors having a 
common member participating in the 
tran.sactlon, the burden lests on 
those upholding the transaction to 
.show Its fairness and validity.— 
Wick V. Youngstown Sheet & Tul)e 
Co. 31 Ohio N.r..NS., 289. 

48. Iowa —Foley \ Lyman, 168 N. 

W. 153. 183 Iowa 1306 
N.Y —Kreitner v. Burgweger, 160 N. 

Y.S 256. 174 AppDiv. 48. 
Juetiflcatlon of credits 

In minority sto<*kholder*s suit for 
corporate maladministration burden 
of justifying allegedlv improper 
credits to officer sued rested on of- 
! fi< er,—Daniels \ Brigg.s, 180 N.E 
I 717, 279 Mass. 87. 

i 49. N.Y.—Godlcy v. Crandall & 
Godley Co., 168 NTS 251. 181 

AppDiv. 75, affirmed 126 NK 908, 
227 N.Y. 656. 

‘ 50 . N.Y—Clulib V. Cook, 147 N.Y S 
; 94. 161 App.Div 775. 

[Wash—Jones v Western Mfg. Co., 
I 67 P 586. 27 Wash. 136 
{Copy of report to government 

In suit for accounting by stock¬ 
holder against other stockholders, di¬ 
rectors, find officers on ground de¬ 
fendants had sold oil leases to aii- 
letlnr company for six million dol- 
j lars, but had turned o\cr to plain¬ 
tiff's and their eompanj^ only lour 
million one hundnd fifty thou.'*and 
dollar.s, retaining the lesf, office copy 
of return to United Stales gONern- 
moiil showing price was four mil¬ 
lion three hundred eight.v thousand 
dollar.s. and not four million one 
hundred fifty thousand dollars, as 
('laimed by defendants, w'ho alleged 
remainder of price w'as for their own 
individual lea.ses. \»'as held admissible 
ns agfiinat objection of irrelevancy 
—Glenn v J. C Trees Oil Co., 109 
A. 793, 266 Pa. 74. 

Xnqulry as to purpose for which 
funds voted were intended 

In minority slockhtildcr’s action to 
recover, for corporation, salaries paid 
to stockholders, a.s officers, asking 
corporation’s general manager w'heth- 
er slock of corporation was iiu reased 
and surplus and profits divided to 
fixoid federal iin-oine tax W’as held 
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the fairness of transactions between the corporation 
and himself, the director should introduce clear and 
convincing evidence to such effect, although evi¬ 
dence of the required character need not come from 
the director alone but may come from either side of 
the case.5*^ Affirmative findings in a stockholder’s 
suit must, as in other cases, be based on something 
rising to the dignity of evidence and having a prop¬ 
er and logical connection with the matter in issue.®^ 


The general rules governing the weight and suffi¬ 
ciency of evidence in civil actions control and have 
been applied to various matters arising in stockhold¬ 
ers* suits against corporate officers and directors,^6 
such as abuse of power by the directors,^® adequacy 
of price received on sale of corporate assets,®*^ ac¬ 
counting,®® advances for the corporation on account 
of stock,®® bona fidcs of suing stockholder,®® breach 
of officer’s or director’s fiduciary duty,®i bribery,®2 


lofises alleged to have been caused 
by mlsmanajfemenl of officers and di¬ 
rectors of corporation without show¬ 
ing thut stock had value or w'ould 
have had value but for acts com¬ 
plained of.—Campbell v. Anniston 
Office Bldif. Co.. CC.A.Ala, 78 F.2d 
789. 

Trial Judge’s dlahellef of teeti- 
mony of directors sued for damages 
for aliened breach of their flduciary 
duly in purchasing corporation’s own 
stock for corporation was not proof 
of opposite of their testimony.— 
Spiegel v. Beacon Participations. 
Mass. 8 N.K.2d 89fl. 

Tallurs to prove exact amount mis¬ 
appropriated 

In an action by stockholder 
against officer, corporate officers 
must account for money coming into j 
their hands from the eompany or 
on Us account, and, in action to com¬ 
pel accounting, lack of pniof of ex¬ 
act amount not lawfully paid out on 
company's account does not prevent 
judgment—O’Leary v. Seemann, 232 
1 >. 667, 76 Colo. 336. 

53. Wyo.—Nicholson v. Kingery, 

261 P. 122 , 37 Wyo. 299. 

54. Utah.—Chapman v. Troy Laun¬ 
dry Co., 47 P.2d 1054. 

Issuance for control 

111 action for cancellation of stock 
alleged to have been fraudulently is¬ 
sued to gain control of corporation, 
in absence of showing that issu¬ 
ance of stock actually gave defend¬ 
ants immediate majority of out¬ 
standing stock, proof of stale of 
facts that would reasonably have 
suggested that by issuance of stock 
and further manipulation defendants 
would be able to gain control of 
corporation was held iie<*essary. 
Kvents which followed dale of issu¬ 
ance of stock were not evidential of 
purpose to gain control on thut date, 
In absence of evidence showing some 
connection or that events wen* mere¬ 
ly culmination of scheme developed 
prior to, or at time of, issuance of 
stock.—Chapman v. Troy Laundry 
Co., supra. 

Adequacy of price 

In action to cancel shares of stock 
alleged to have been fraudulently is¬ 
sued. adequacy of price for which 
stock was sold was held not review- 
able in absence of proof of fraud.— 


Chapman v. Troy Laundry Co., su¬ 
pra. 

55» U.S.—Martin v. Luster, C.C.A. 
Wia, 85 F.2d 833, certiorari denied 
Luster v. Martin. 67 S.Ct. 61 b, 300 

U. S. 667, 81 L.E2d. 874—Wlneburgh 

V. Hobson, CC.A.Tex., 70. F.2d 611 
—Jacobs v. First Nat. Hank, C C. 
A.La., 48 P.2d 17, certiorari denied 
62 «Ct. 18. 284 U.S. 634, 76 L.Kd. 
640. 

Ark.—Spivey v. Pugh, 215 S.W. 739, 
140 Ark. 296. 

Ill —See Herhold v. Herhold, 203 III. 
App. 272. 

Town.—Anderson v. Dunnegan, 260 
N W. 115, 217 Iowa 672. 

Mich.—Miller v. Youmans-Burke Oil 
& Gas Co.. 270 N.W. S19, 278 Mich. 
047—Dollstrom v Uuplex I'ower 
Car Co., 176 N.W. 192, 208 Mich. 
ir> 

N.J.—Bentley v. Hetrick, 146 A 320, 
104 N J Kq. 636—Fish v. Harrison, 
100 A, 186, 87 N.J.Kii 10.3, affirmed 
Fish \. Harrison Milling Co., 103 
A. 1062, 89 N.JFq. 212. 

N.y.--Bown V. liamsdell, 240 N.Y.S. 

387, 139 Misc, 360. : 

Pa.—Glenn v. J. C. Trees OH Co., 109 j 
A. 793, 266 I’a. 74. 

S.C—Mortimer v. D. T. McKelthan 
Lumber Corporation, 120 S K. 723. 
127 S.C. 266. 

14a C.J. p 163 note 85. 

Defendant officer’s oonient to loan 
N.Y.—Murray v. Smith, 120 N.K. 60. 
224 N.Y. 40. modifying 152 N.Y.S. 
102, 166 A’pp.I^iv. 528. 
Diecontiuuauce of bueineee 
N.Y.—Wangrow v. Wangrow, 207 N. 

Y.S. 132. 211 App.Div. 652. 

Daok of authorisation for oorporata 
deed 

Tex.—Brooks v. Zorn, Civ.App., 24 
S.W.2d 742, error dlsmi.ssecl. 

location of principal place of buel- 

ness 

Cal.—Clark v. Oceano Beach Re.sort 
Co., 289 P. 946, 106 Cal App. 574. 

Policy of company as to distribution 

of assets 

Cal.—Prank H. Buck Co, v. Tuxedo 
Land Co., 293 P. 122. 109 Cal.App. 
463. 

58. N.Y.-—Wellington Bull & Co. v. 

Morris. 230 N.Y.S. 122, 132 Misc. 
509, affirmed 236 N.Y.S. 906, 226 
App.Div. 868. 

67, Cal.—Isenberg v. Sherman, 298 
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P. 1004, 212 Cal. 464, rehearing di¬ 
nted 299 P. 528. 212 Cal, 454. and 
motion denied 7 P.2d 1006, certio¬ 
rari denied 52 S.Ct. 501, 286 U.S. 
547, 76 L.Ed. 1283. 

58. U.S.—Hinn v. Asbestos Mfg. 
t:o., C.C.A.Ind., 101 F.2d 344—Slas 
V. Johnson. (\C.A.Mich.. 86 F.2d 
766—Backus v. Flnkelstein, D.C. 
Minn., 23 F.2d 581. 

Colo.—Allen v. Fleming, 48 P.2d 810, 
97 Colo. 204. 

Ill.—See Herhold v. Herhold, 203 HI. 
App. 272. 

Minn.—Green v. National Advertis¬ 
ing & Amusement Co, 3 62 N.W. 
1056, 137 Minn. 65, LK.A.1917K 

784. 

Mo.—Shafer v. Home Trading Co.. 
52 S.W.2d 462, 227 Mo.App. 347— 
Kstel v. Midgard Inv. Co., App., 46 
I S.W.2d 193. 

N.J.—Smo(‘k v. Buchanan & Smock 
Lumber Co., 125 A. 115, 96 N.J.Kq 
308. 

N.V—Schallcr v. Moore*, .3 N.Y S.2d 
325, 264 App.Div 553—Sheehan v. 
Moore & McCormack Co.. 219 N.Y. 
S 606. 219 App.Div. 317—Kranich 
V. Bach, 204 N.Y.S. 320. 209 App 
Div. 52. 

59. Mich.—Wabunga Land Co. v 

Schwanl>cck, 222 N.W. 707, 215 

Mich 505. 

60. N.J.—Costello v. Thomas Cu¬ 
sack Co., 124 A. 620, 96 N.J.Hq. 
95. 

61. Mas.s.—Spiegel v*. Beacon Par¬ 
ticipations. 8 N.E.2d 895. 

Mo —Webb v. (^otton, 271 S.W. 768. 
308 Mo 272. 

N.Y —Dunluy v. Avenue M Garage A* 
Repair Co., 170 N.B. 917, 253 N.Y. 
274, affirming 237 N.Y.S. 762, 227 
App.Div. 804—Central Trust Co. of 
New York v. Rroadhead, 210 N.Y 
S. 808, 213 App Div 456—Robert¬ 
son V. Schoonmaker, 285 N Y.S. 
204, 158 Misc. 627. 

Pa.—Gilmore v. W. J. Gilmore Drug 
Co., 123 A. 730, 279 Pa. 193. 
Delibarataly ouusiag foraclosurv of 
oorporato mortgage 
R.I.—Gallogly v. Slender, 154‘ A. 280. 
51 K.I. 303, 76 A.L.R. 435. 

66 . N.Y.—Jacobeliis v. Prudential 
Ice & Coal Corporation, 279 N.Y.S 
44. 244 App.Div. 265. modifled 200 
N.E. 32, 269 N.Y. 632. 



19 C.J.S. 


CORPORATIONB 


§ 832 


conspiracy between corporate officers and competi¬ 
tor,conspiracy or other misconduct of interlocking 
directorates,®^ culpable negligence of officers and 
directors,®® customs regulating cash discounts,®® 
damage to the corporation resulting from the acts 
of its officers and directors,®*^ diversion of corporate 
funds,®® domination or control of particular officers 
and directors,®® estoppel,'^® exhaustion of remedies 
within corporation prior to institution of suit,^^ 


fairness of corporate contracts,*^* fraud,good 
faith of the directors or officers,keeping of false 
or inadequate books,laches,^® management of cor¬ 
porate affairs generally,misconduct of officers and 
directors generally,'^® payment of rebates,*^® pur¬ 
chase and sale of stock by directors,®® receipt of 
imlawful compensation or profits by corporate offi¬ 
cers and directors,®! and such general rules have 


63i N.T.—Stanton v. Schenck, 251 
N.Y.S. 221, 140 Misc. 621. 

64. Cal.—Frank H. Buck Co. v. Tux¬ 
edo Land Co., 293 P. 122, 109 Cal. 
App. 453. 

Mass.—Spiegel v. Beacon Participa¬ 
tions. 8 N'.E.Sd 896. 

N.Y.—-nine v. Lausterer. 238 N.Y.S. 
276. 136 Misc. 397. modified 239 N. 
YS. 385, 135 Misc. 665, modified 
248 N.Y.S. 806, 232 App.Div. 719, 
affirmed 178 N.K. 778, 257 N.Y. 623. 
14a C.J. p 163 note 85 [a] (3). 

65. Mass.—Spiegel v. Beacon I’ar- 
liclpations, 8 N.K.2d 895. 

N.Y.—Holland v. Presley, 8 N.Y.S.2cl 
804, 255 App.Div. 667. reversing 6 
N.Y.S.2d 743. 168 Misc. 942, supple¬ 
menting 6 N.Y.S.2d 76, 168 Misc. 
447. 

Ohio.—Goff V. Kmde, 167 N.E. 699, 32 
Ohio App. 216. 

S.C.—Mortimer v. D. T, McKeithan 
Lumber Corporation, 120 S.E. 723, 
. 127 SC. 266. 

14a C..r. p 163 note 85 [a] (13). 

66. Mich —^Wabunga Land Co. v. 

Schwanbeck, 222 N.W. 707, 246 

Mich. 605. 

67. Mo.—Bromschwig ▼. Carthage 
Marble & White Lime Co., 66 S.W. 
2d 889. 334 Mo. 319. 

68 . S.C.—Mortimer v. D. T, Mc¬ 
Keithan Lumber Corporation, 120 
S.E. 723. 127 S.C. 266. 

69. Fla.—Orlando Orange Grov»*s 
Co. V. Hale, 161 So. 284. 119 Fla. 
159. 

Pa.—Glenn v. Kit tanning Browing 
Co., 103 A. 340. 259 Pa. 510, L.R. 
A.1918D 738, Ann.Cas.l918D 769. 
14a C.J. p 163 note 85 [a] (5). 

70l Mass.—Ciiikins v. Wire Hard¬ 
ware Co.. 165 N.E. 889, 267 Mass. 
62. 

71, Mont.—Cobb v. Lee, 260 P. 722. 
80 Mont. 328. 

Ohio—Cooper v. Central Alloy Steel 
Corporation, 183 N.E. 439, 43 Ohio 
App. 455. 

14a C.J. p 163 note 85 [a] (7). 

78. U.S.—Backus v. Finkelsteln, D. 

C.Minn.. 23 F.2d 631. 

Arl*.—Garden Development Co. v. 
Warren Ilanch, 276 P. 839, 36 Ariz. 
264. 

Colo.—Templeman v. Grant, 227 P. 
565. 76 Colo. 619. 

Mo.—Bromschwig v. Carthage Mar¬ 


ble & White Lime Co.. 66 S.W.2d 
889, 334 Mo. 319. 

Bxohaags of sharos with anotlisr 
oozporatloa 

Ohio.—Cooper ▼. Central Alloy Steel 
Corporation, 188 N.E. 439, 43 Ohio 
App. 456. 

73. U.S.—Helller v. Baush Mach. 

Tool Co.. C.C.A.Mass., 21 F.2d 706 
—^Presidio Mining Co. v. Overton, 
C.C.A.Cal.. 261 F. 933, affirmed 270 
P. 388, certiorari denied Martin v. 
Presidio Mining Co.. 41 S.Ct. 535. 
256 U.S. 694, 65 L.Ed. 3175. 

Cal.—McKinnie v. Guardian Holding 
Corporation. 57 P.2d 209. 13 Cal. 
App.2d 622. r 

Del.—Keenan v. Eshleman, 2 A.2d 
904, 120 A.LR. 227, sustaining 

Eshleman v. Keenan, 194 A. 40. 
Ill.—Walton v. Langer, 8 N.E.2d 388, 
290 in.App. 600. 

Mich.—Schuur v. Berry, 281 N.W. 
393, 285 Mich. 654—Miller v. You- 
mans-Burke Oil & Gas Co., 270 N. 
W. 819, 278 Mich. 647—Backus v. 
Kirsoh. 249 N.W. 872, 264 Mich. 
339—CJurtiss v. Wilmarth, 236 N. 
W. 773, 254 Mich. 242. 

Minn.—Seitz v. Frey, 188 N.W. 266, 
152 Minn. 170. 

Mo—Woodruff v. Cole, 269 S.W. 599, 
307 Mo. 19. 

N.Y.—Abramson v. Leo, 269 N.Y.S. 
814, 240 App.Div. 343—Robertson 
V. Schoonmaker, 285 N.Y.S 204, 158 
Misc. 627—Wellington Bull Sc Co. 
v. Morris, 230 N.Y.S. 122, 132 Misc. 
509, affirmed 236 N Y.S. 906, 226 
App.Div. 868, 

Ohio.-M.\joper v. Central Alloy Steel 
Corporation, 183 N.E. 439, 43 Ohio 
App. 4.56. 

Okl.—McKee v. Interstate Dll & Gas 
Co., 188 P. 109, 77 Okl, 260. 

Utah.—(Chapman v. Troy Laundry 
Co.. 47 P.2d 1054. 

Wls.—Hacker v. Kyle. 248 N.W. 134. 

211 Wis. 684—Schroeder v. Carroll, 

212 NW’’. 299, 192 Wis. 460—Mc- 
Mynn v. Richardson-l’honix C^o., 
201 N.W. 272. 186 Wls. 442. 

14a C.J. p 163 note 85 [a] (14), (17). 
[b] (1). (5). 

74L LT.S.—Davis v. IVaroe, C.C.A. 
Colo., 30 F.2d 85—Presidio Mining 
Co. V. Overton, C.C.A Cul., 270 P. 
388, affirming 261 P. 933, certiorari 
denied Martin v. Presidio Mining 
Co.. 41 S.Ct. 535. 256 U.S. 694, 65 L. 
Ed. 1175. 


Ark.—Consumers* Ice & Coal Co. v. 
Security Bank & Trust Co., 280 S. 
W. 677, 170 Ark, 630. 

Cal.—Clark v. Oceano Beach Resort 
Co., 289 P. 946, 106 Cal.App. 574. 
Mass.—Spiegel v. Beacon Participa¬ 
tions. 8 N.E.2d 895—Calkins v. Wire 
Hardware Co., 165 N.E. 889, 267 
Mass. 52. 

Mich.—Barth v. Bredshall, 245 N.W. 

788. 260 Mich. 622—Kelley v. Parr, 
174 N.W. 186, 207 Mich. 297. 

N.Y.—Holland v. Presley, 8 N.Y.S.2d 
804, 265 App.Div. 667, reversing 6 
N.YS.2d 743, 168 Misc. 942, sup¬ 
plementing 6 N.Y.S.2d 75. 168 Misc. 
447—^Holmes v. Crane, 182 N.Y.S. 
270. 191 App.Div. 820. affirmed 134 
N.E. 576, .232 N.Y. 571—Bown v. 
Hamsdell, 249 N.Y.S. 387, 139 Misc. 
360. 

14a C.J. p 163 note 85 [a] (2). (6). 
lb] (6), (8), (13). 

75- IT.S.—Backus v. Finkelslein, D. 
C.Minn., 23 F.2d 631. 

76- Or.—^Enyart v. Merrick, 34 P.2d 
629, 148 Or. 321. 

77. IJ R —Campbell v. Anniston Of¬ 
fice Bldg. Co., CC.A.Ala., 73 R2d 

789. 

14a CJ. p 163 note 85 [a] (11). 

78. Pla —Orlando Orange Groves Co. 
V. Hale. 161 So. 284, 119 Fla 159. 

Mich.—Barrows v J. N. Fauver Co., 
274 N.W. 326, 280 Mich. 553. 

N.Y.—Robertson v. Schoonmaker, 286 
N.Y.S. 204, 1.58 Misc. 627. 

78. Ark —Browne-Brun Wholesale 
Grocery Co. v. Hinton, 18 S.W. 3d 
3B9. 179 Ark. 831. 

80. N.Y.—Hauben v. Morris, 5 N.Y.S. 
2d 721. 355 App.Div. 35. 

81. U.S.—Rogers v. Hill, N.Y., 53 

S.Ct. 731, 289 U.S. 582, 77 L Ed 
1385, reversing, C.C.A., 62 P.2d 

1079, which followed, C.C.A., 60 F. 
2d 109, and certiorari granted 53 
S.Ct. 593, 289 U.S. 716, 77 L.Kd. 
1469—^Wineburgh v. Hobson. C C.A. 
Tex.. 70 P.2d 611—1>avis v. Pearce, 
C.C.A.Colo., 30 P.2d 85—Backus v. 
Finkelstcin, D.C.Mlnn., 23 P.2d 531 
—I'residio Mining Co. v. Overton, 
C.C.A.Cal., 261 F. 933, affirmed 270 
F. 388, certiorari denied Martin v 
iTesidio Mining Co.. 41 S Ct. 635, 
256 US. 694, 65 L Ed. 1175—Wight 
V. Heublein, Md. 238 F. 321. 151 
C.C.A. 337, affirming, D.C., Heublein 
V. Wight, 227 F. C67. 
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been applied in suits involving receivership,*2 refus¬ 
al to declare dividends,^2 status of defendant as di¬ 
rector or promoter,stockholders* ratification of 
transactions under attack,*® trust relationship of 
officers and directors toward stockholders*® or to¬ 
ward the corporation,*'^ and waste of corporate as¬ 
sets.** 

§ 833. Trial and Recovery or Relief 

a. Trial 

b. Recovery or relief in general 


c. Injunction and receiver 

d. Damages and amount of recovery 

a. Trial 

General rules control and have been applied In the 
trial of itockholders’ euita against corporate ofllcere and 
directors, Including questions of law and fact, instruc¬ 
tions, and findings. 

In actions by stockholders against corporate offi¬ 
cers and directors the general rules control and 
have been applied in respect of the course and con¬ 
duct of the trial,** instructions,** questions of law 
and fact,*^ findings,*2 and dismissal and non- 


Del.—Keenan v. Kshleman. 2 A.2d 
904, 120 A.Xi.R. 227, austainlniT 

Eshleman v. Keenan, 194 A. 40. 
Ky.—Venus Oil Corporation v. Gard¬ 
ner, 50 S.W.2d 637, 244 Ky. 176. 
Mass.—Calkins v. Wire Hardware 
^''o., 166 N.E. 889, 267 Mass. 62. 
Mich.—^Miller v. Youmans-Burke Oil 
& Gas Co.. 270 N.W. 819, 278 Mich 
647—Barth v. Bredshall. 245 N.W. 
788, 260 Mich. 622. 

Minn.—Keoufirh v. St. Paul Milk Co.. 
285 N.W. 809—Scilz v. Elite Laun¬ 
dry Co.. 189 N.W. 689, 152 Minn. 
469—Seitz v. Union Brass & Metal 
Mfff. Co.. 189 N.W. 586. 152 Minn. 
460. 27 A.L.H. 293. 

N.y—Richmond Hill Realty Co. v 
East Richmond Hill Land Co, 285 
NYS. 424, 246 App.Div. 301Mur¬ 
phy V. Wells & Newton Co . 258 N. 
Y.S. 826, 144 Misc. 314—Wellington 
Bull & Co. V. Morris, 230 N Y.S. 
122, 132 Mi.se. 609, affirmed 2.35 N. 
YS. 906, 226 App Div. 868. 

Pa.—Bailey v. JacoKs, 189 A. 320, 325 
Pa. 187. 

S.C.—Mortimer v. D. T. McKeithnn 
Lumber Corporation, 120 S E. 723, 
127 S.C. 266. 

Wii?.—McDermott v. O’Neil Oil Co., 
228 N.W. 481, 200 Wis. 423. 

14a C.J. p 163 note 85 [a] (9). 
Constnictloii of by-laws 
Ill.—Joy V. Ditto. Inc., 190 N.E. 671, 
356 Ill. 348. afflrmingr 271 Ill.App. 
395. 

Frandnlent eharaotor of boausss 

III.—Joy V. Ditto, Inc., supra. 

¥ 

88. N.J.—Costello v. Thomas Cusack 
Co., 124 A. 620, 96 N.J.Kq. 95. 

83. Mo.—Woodruff v. Cole. 269 S W. 
599, 307 Mo. 19. 

N.J.—Costello V. Thomas Cusack Co., 
124 A. 620, 96 N.J.Eq. 95. 

N.Y.—Kranich v. Bach. 204 N.Y.S. 
320, 209 App.Div. 52—Robertson v. 
Schoonmaker, 285 N.Y.S. 204, 35B 
Misc. 627. 

8A Ky.—Datillo v. Roaten Creek Oil 
Co., 300 S.W. 854, 222 Ky. 378. 

Mo.—Bstel V. Mldi^ard Inv. Co., App., 
46 S.W.2d 193. 

85. Del.—Cahall v. Lofland, 114 A. 
224, 12 Del.Ch. 299. 


88. U.S —Wineburph v Hobson. C. 
C.A.Tex.. 70 P.2d 611—Cutting v. 
Bryan. C.C.A.Cal., 30 F 2d 754, cer¬ 
tiorari denied 49 SCI. 418, 279 V 
S. 860, 73 LEd 1000 
Mass—O’Brien v O’Brien, 131 N E. 
177, 238 Mass 40.3 

Mich.—Roed v. Pitkin, 204 N.W. 750. 
231 Mich. 621. 

87. U.S —Du Pont v Du Pont, Del., 
256 F. 129, 167 CCA 345. modify- 
int?, D C., 251 F 937. certiorari de¬ 
nied 39 S.Ct 492. 250 U.S. 642, 63 
L.Ed. 1185, motion to reinstate cer¬ 
tiorari denied 40 S.Ct. 12. 

88. U.S.—Koplar v. Warner Bros. 
Pictures. D.C.Del., 19 F.Supp. 173. 

89. CroBB-oxamlnatioa 

Stockholder, suinfc to require cor¬ 
poration’s fiscal agent to a<*count, 
was entitled to res«*rve cross-exami¬ 
nation respecting balance due defend¬ 
ant until accounting—Sheehan v. 
Moore & McCormack Co., 219 N.Y S. 
606. 219 App Div. 317. 

Sabmlssion of isBnes 

In suit by minority stockholder 
against directors of corporation for 
accounting, where there is no serious 
dispute as to essential facts, no ques¬ 
tions should be submittf'd to jury, al¬ 
though fraud is gravamen of action. 
—Beat V. Nathan, 170 N.Y S. 753, 183 
App.Div. 393. 

90. U.S—Stanton v. Haniple.* C.C A. 
Wash. 272 F. 424. 

Mass.—Blabon v. Hay, 169 N.E. 268, 
269 Mass. 401. 

ConBtrnctlVB fraud 
Ind.—l>aly v. Showers, 8 N E 2d 139, 
104 Jnd.App. 480. 

DlrBCtor’B dnty to Inform Btockbold- 
er of corporation’s condition 

Kan.—Hotchkiss v. Fischer, 16 P 2d 
531, 136 Kan. 530. 

Bnorciso of diroetors’ best judgment 
as snffloient 

Ind.—Daly v. Showens, 8 N.E 2d 139, 
104 Ind.App. 480. 

Good faith of directors 
Ind.—Daly v. Showers, supra. 

Sale of plaintiff’s stock by olllcer 
U.S.—Stanton v. Huniple, C.C.A 

Wash., 272 F. 424. 
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Ssoret profits of president 
U.S.—Stanton v. Hample, supra. 
Stockholder’s right to rely on fidel- 
Ity of directors 

Ind.—Daly v. Showers, 8 N.E.2d 139. 
104 Ind.App. 480. 

91. U.S.—Stanton v. Hamilton. C.C 
A.Wash., 272 F. 432. 

Ala—Williams v. Riddlesperger, 114 
So. 796, 217 Ala 62. 

Mass.—L. E. Fosgate Co. v. Bosion 
Market Terminal Co., 175 N E 86. 
275 Mass. 99—Cook v. Cook. 171* 
N.E. 455, 270 Mass 534—Me\er ^ 
Ft. Hill Engraving Co, li3 NK 
915, 249 Mass. 302 
Mich—Gammon v. Dain. 212 NW 
957, 238 Mich. 30 . 

N y.—Ludlam v. Hiverhead Bond & 
Mortgage Corporation, 278 NVS 
487, 244 App.Div. 113. 

Tex.—Brooks v. Zorn, Ci\ App, 24 S 
W.2d 742. error dismissed 
Good faith of oflloer in taking money 
Whether corporation officer took 
corporation’s money, invested by him 
in stoek of another corporation, in 
good faith, believing it due him ns 
bonu.s, was for jury—Marosis v Ala¬ 
mo Amusement Co., Tex Civ.App., 6b 
SW2d 876. 

Valne of directors' services 

Whether urnount.s withdrawn by di¬ 
rectors were in excess of fair value 
of their services is que.«ttion c»f fact 
—Calkins v. Wire Hardware Co, 165 
N E. 889, 267 Mass 52. 

Mixed qnestion of law and fact 
Midi—Airport Recreation Club v. 
Morns, 286 N.W. 131, 288 Mleb. 
694 

98. N Y —Kranich v. Ba< h, 204 N 
Y S. 320, 209 App.Div. 52. 

Wi.s —Schroeder v. Carroll, 212 N W 
299. 192 Wls. 460. 

Beasonableness of salaries 

In minority stockholder’s suit in 
equity against dirc^/iors and offl'’ers 
of corporation to compel restoration 
of their salaries alleged to be unrea¬ 
sonable and excessive, where court 
denied findings requested by plaintiff 
that salaries paid were unreasonable 
and excessive, findings were constru¬ 
ed as holding that salaries were not 
unreasonable and excessive.—Seitz v. 
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suit.*3 In a representative action brought by stock¬ 
holders against officers or directors, a court of equi¬ 
ty should not allow a trial by jury and an advisory 
verdict where it does not appear that there will be 
any serious dispute as to the essential facts or any 
serious conflict between the witnesses, and the fact 
that fraud or bad faith is the gravamen of the com¬ 
plaint is not a sufficient ground.®^ 

While matters outside the issues pertinent to the 
stockholder’s action may not be determined therein, 
matters within such issues may be.®® 

It is within the discretion of the trial court to al¬ 


low compensation to an acting officer of a corpora¬ 
tion pending the outcome of proceedings against 
him.®® 

b. Recovery or Belief in General 

In a stockholder’! derivative action, recovery or re¬ 
lief may be had on a proper showing, but should be 
accorded to the corporation. Compromise and settlement 
of stockholders’ suits may be permitted under proper 
safeguards. 

General rules governing judgments and decrees 
in civil actions control and have been applied to 
judgments and decrees in stockholders’ suits against 
corporate officers and directors.®*^ Where several 


Union Brass & Metal Mfg. C'o. 189 
X\V r.8C. 1^2 Minn. 460, 27 A.L R. 
29;’. 

93. IJ S —I>unnctt v. Am, C.C.A.Okl., 
71 F2d 912. 

Mo —('’ollin.s V. Martin, 248 S.W. 941. 

Blsmissal aa to ofllcer nnoonneoted 
with transaction 

In action af?ainst president and 
{general manaf^er of corporation for 
deceit. Inducing plaintiff to sell his 
stock at less than Its real value, in 
which there was no evidence connect¬ 
ing president with transaction b<‘- 
tween plaintiff and general manager, 
dismissal of suit as to president was 
proper.—Seitz v. Frey, 188 N.W 266. 
162 Minn. 170. 

•ranting nonsnit without hearing 
evidence 

C'ourt erred in granting nonsuit In 
sto<*kho1dcr's action to require return 
to corporation of s(o<k sold l<» direc¬ 
tor, without hearing <‘vidcntc and de¬ 
termining whether re.stitution thereof 
before trial was induced by suit, so 
as to entitle plaintiff to recover ex¬ 
penses and attorneys’ fees,—Green- 
ough V f'u'ur D'Alenes Lead Co., 18 
1* 2d 2KS. r.2 Idaho 699. 

94. N Y.—Be.sl ^. Nathan. 170 N.Y. 
S. 7ri:i, 183 App.Dlv. 393. 

95. Del.—Dippman v. Kehoe Steno¬ 
graph Co., 102 A. 988, 11 Del.Ch. 
412. 

Xiack of resident director in compli¬ 
ance with statute 

In sto<*khoIder’M suit to enjoin al¬ 
leged illegal forfeiture of stock, 
stockholder could not attack action 
of directors on ground that no one 
of them as r€*quired by statute of 
corporation's domicile was resident 
of state.—Liippinan v. Kehoe Steno¬ 
graph Co., supra. 

Qnallflcationa of directors and legal¬ 
ity of meeting 

In suit against corporation and of- 
fl<‘ers to enjoin alleged illegal forfei¬ 
ture of stock, question of election and 
qualifleations of directors may be de¬ 
termined by chancellor, us may the 
question of legality of meeting of 
board of direetors held without state 


of corporation’s domicile.—Lippman 
V. Kehfie Stenograph Co., supra. 
Framing issnea; ownership of stock 
Where, in suit bv minority stock¬ 
holders ngainst officers and direc¬ 
tors of corporation for accounting, 
wherein it appears on trial that one 
of plaintiffs bases his right of recov¬ 
ery on claim that he is equitable 
owner of large number of shares of 
its capital slock, such issue should 
be framed under pleadings and tried 
in conneolkm with other i.ssues m 
suit, and, if it develops that such 
stockholder does not own such stock 
or substantial equity therein, relief 
to him should be denied—Collins v. 
Martin, Mo., 248 S.W. 941. 

96. Ala.—Holcomb v Forsyth, 113 
So. 516, 216 Ala 4S6. 

97. U.S —Flint River rtM*an Co. v. 
Fry, C.CAGa. 29 F 2d 4.‘i7. 

Mas.s.—Daniels v Briggs, ISO NR. 
717, 279 Mas.s. 87 

Mich—Nahikian v Matlmglv, 261 X. 

W. 421, 265 Mich. 128. 

Mo—l»roctor v. Fairar, 2i;j S W. 4C9 
Xeb—Fisher v. National Mortg Doan 
Co. 271 N.W. 433, 132 Xeb 185. 
modi lied in other respet ts 274 N W. 
5GS. 133 Xeb. 2S0. 

N.Y.—Hunter v. (^onrad, 230 N.Y.S 
202. 132 Misc. 579 

Okl “Owens \ Dynch, 297 P. 223, 
147 Okl. 298. 

Or.- Thim.sen v. Keigard, 186 I’ 559. 
95 Or. 45. 

Pa—Bowman v. Harvey R Pierce 
Co., 120 A. 404, 276 Pa. 165. 

Abatement of other stockholders’ ac¬ 
tions 

When judgment has been entered 
in any suit by stockholder on theory 
corporation has been wronged by of¬ 
ficers and directors, and that corpora¬ 
tion would not sue, all other actions 
brought by other stockholders abate. 
—Gerith Realty Corporation v. Nor¬ 
mandie Nat. Securities Corporation, 
276 N.Y.S. 656, 154 Misc. 615. anirined 
269 N.Y.S. 1007, 211 App.Div. 717, 
affirmed 196 NJS. 183. 266 N.Y. 526. 
Method of distribution 

(1) Where earnings of corporation 
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had been distributed in guise of sal¬ 
aries. and distribution was unequal 
and disproportionate, referee was au¬ 
thorized. in action by trustee stock¬ 
holder. to require distribution as div¬ 
idends of so-called salaries previous¬ 
ly i»Hid to directors, and by them 
rest«»red to corporation under judg¬ 
ment of court —People’s Trust Co. v. 
O’Meara. 197 NY.S. 796. 204 App.Div 
268. appeal dismissed 142 NR 262, 
236 N.Y. 608. 

(2) A judgment for restoration of 
exi’css salaries paid to directors of 
corporation and distribution thereof 
among stockholders, which prescribed 
method of distribution under which 
trust estate holding slock received 
amount in excess of that received by 
other stockholders, who were all di¬ 
rectors of company equal to amount 
previously received by estate under 
void agreement, is inequitable, and 
must be modified to provide a method 
of distribution whereby each stock¬ 
holder shall receive the same share. 

I —People’s Trust Co. v. O’Meara, su- 
T)ra. 

Provision for collection of judgment 

(DA decree, obtained in suit by 
stockholders against corporation and 
two directors, adjudging that corpo¬ 
ration recover money wrongfully re¬ 
tained by such directors, who with 
another director and president, tools 
in transaction, owned one half of 
capital stock, and three of whom 
were majority of directors, should 
provide efficient remedy for its col¬ 
lection by compulsory process, a.^ 
well as for its application when col¬ 
lected.—Proctor v. Farrar, Mo, 213 
S.W. 469. 

(2) Minority stockholder recover¬ 
ing for corporation’s benefit sums im¬ 
properly expended by directors liva.** 
trustee for corporation until proceeds 
of judgment were paid to corpora¬ 
tion, and hence plaintiff stockholder 
and her attorneys were entitb'd to is¬ 
sue execution to collect judgment — 
Karl v. Brewer, 289 N Y S 150, 248 
App.Div. 314, reversing 282 N.Y.S. 
922, 15G Misc SSI, affirmed 8 N.R.2d 
339, 273 N.Y. 669 
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defendants are chargeable for different periods, 
their respective liabilities may be adjudged in one 
decree.®® Judgment may not be rendered against a 
director against whom no relief was sought.®® 

The recovery or relief granted in a derivative suit 
should be to the corporation or its representative^ 
and the measure of damages or scope of relief is 
the same as if the action had been brought by the 
corporation.® However, as the suit is necessarily in 
equity, the court may so frame its decree as to af¬ 
ford a complete remedy without injustice to, or 


unnecessary burdens on, any of the persons con¬ 
cerned,® and in a proper case equity may look be¬ 
yond the corporation and decree recovery to the 
particular stockholder entitled thereto,^ provided it 
does not allow a recovery or grant relief for matters 
which have been neither pleaded nor proved.® 
Where defendants are in control of the corporation, 
the court may order the amount of the recovery to 
be paid into court, to be administered by an officer 
api)ointed for that purpose for the benefit of all 
persons interested therein.® The corporation may 
be required to do equity to defendant,*^ and where 


Pasrmeat of lioiifUi npbald, under 
facts, and decree purporting to de¬ 
prive officer of bonus reversed.—Joy 
V. Ditto, Inc., 271 Ill.App. 395, af¬ 
firmed 190 N.E. 671, 356 Ill. 348. 

96. N.J.—Barry v. Moeller, 59 A. 97, 
68 X.J.Eq. 483—Ackerman v. Hal¬ 
sey, 37 N.J.Eq. 356, affirmed 38 N. 
J.Eq. 501. 

99. N.J.—Storrs v. James Butler 
Grocery Co., 124 A. 504. 96 N.J.Eq. 
859. 

1. U.S.—Arnstein v. Bethlehem Steel 
Corporation, D.C.N.Y., 18 P.Supp. 
916. 

Del.—Cantor v. Sachs, 162 A. 73, 18 
Del.Ch. 359. 

Mass.—Baker v. Allen, 197 N.E. 621, 
292 Mass. 169. 

N.Y.—Mayer v. Siller, 297 N.Y.S. 341, 
251 App.Dlv. 677—Wangrow v. 
Wangrow, 207 N.Y.S. 132, 211 App. 
Dlv. 662—Holland v. Presley. 6 N. 
Y.S.2d 743, 168 Misc. 942. supple¬ 
menting opinion 6 N.Y.S 2d 75, 168 
Mlsc. 447, reversed on other 
grounds 8 N.Y.S.2d 804, 255 App. 
Div. 667—Dresdner v. Goldman 
Sachs Trading Corporation, 265 N. 
Y.S. 913, 148 Mlsc. 541, reversed on 
other grounds 269 N.Y.S. 360, 240 
App.Dlv. 242. 

Tex.—Schwartz v. Mims, Civ.App., 40 

S.'W.2d 853, error dismissed. 

14a C.J. p 164 note 89. 

Impropriety of decree awarding in¬ 
dividual relief 

(1) Where a suit Is a derivative 
one to recover on a cause of action 
belonging to a corporation. It is im¬ 
proper for decree to be framed so as 
to turn It into one for complainant’s 
individual relipf. A decree which 
awards to minority stockholder his 
aliquot share of recoverable claim 
which corporation has against its of¬ 
ficers is erroneous, notwithstanding 
officers own all stock other than that 
owned by complainant, unless powers 
of directors will be abused to injury 
of complaining stockholders, and cir¬ 
cumstances clearly call for declara¬ 
tion of dividend.—Eshlunian v. Kee¬ 
nan, Del.Ch., 194 A. 40, sustained Kee¬ 
nan V. PJshleman, 2 A.2d 904. 

(2) In stockholder’s action in equi¬ 


ty, court will adjust relief to proofs, 
and, if proofs show loss is general 
one, plaintiff cannot be given person¬ 
al Judgment; and under Clv.Pract. 
Act S 111. plaintiff in stockholder's 
action cannot be given a personal 
Judgment, unless he asks for it.— 
MacLeod v. Miller. 201 N.Y S. 108. 
Payment to treasurer and disburse¬ 
ment by him 

Where money belonging to corpo¬ 
ration is recovered in stockholder's 
suit, amount found due from defend¬ 
ants to corporation must be paid by 
them to corporation’s treasurer and 
disbursed by him to stockholders in 
accordance with their respective in¬ 
terests.—Polish American Pub. Co. of 
Detroit v. Wojcik. 273 N.W. 771, 280 
Mich. 466. 

Judgment obtained as corporate as¬ 
set 

Any Judgment obtained by reason 
of acts of directors or officers of cor¬ 
poration who defrauded or misman¬ 
aged it is asset of corporation which 
inures first to benefit of creditors and 
secondly to stockholders —Smith v. 
Bramwell, 81 r.2d 647, 146 Or 611. 

2. Mass.—Hayden v. Perfection 
Cooler Co.. 116 N.E. 871, 227 Mass. 
589. 

14a C.J. p 164 note 90. 

3. Wls.—Spaulding v. North Mil¬ 
waukee Town Site Co., 81 N.W. 
1064, 106 Wls. 481. 

14a C.J. p 164 note 92. 

Cancellation of stock certificate 
In suit for corporate maladminis¬ 
tration. stock certificate, issued to 
officer for corporation's Indebtedness 
to him, partially invalid, should be 
canceled in entirety.—Daniels v. 
Briggs, 180 N.E. 717, 279 Mass. 87. 
Bpeclflc performance 
Where stockholder and director of 
mining company acquired, with his 
own money, adjoining ore l^nd which 
he leased to company and offered to 
convey to it on being reimbursed for 
purchase price, his title cannot be de¬ 
clared fraudulent on bill by minority 
stockholders, and relief will be con¬ 
fined to decreeing specific perform¬ 
ance of conveyance. A suit by mi¬ 
nority stockholders seeking to estab- 
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lish a constructive trust on proper¬ 
ty and for receivership proceedings 
need not be dismissed, but court has 
discretionary power to decree spe¬ 
cific performance of conveyance, un¬ 
der Judicial Code § 269. Comp.St. fi 
1246, as amended by Act Febr. 26, 
1919, Comp.St.Suppl.Annot 1919 8 

1246, authorizing Judgment after ex¬ 
amining entire record without regard 
to technical errors.—Presidio Mining 
Co. V. Overton, C.C.A.Cal., 270 F. 388. 
affirming 261 P. 933, certiorari denied 
Martin v. Presidio Mining Co., 41 S 
Ct. 635, 256 U.S. 694, 65 L.Ed. 1175 

C Mass.—Handy v. Miner, 154 N.K. 
557, 258 Mass 53. 

Pa.—Bailey v Jacobs, 189 A. 320, 326 
Pa. 187. 

Wash.—Joyce v. Congdori. 195 P. 29, 
114 Wash. 239. 

5. N.Y.—Godley v. Crandall, etc , Co , 
105 N.E. 818, 212 NY. 121. L.R.A. 
1915D 632, modifying 139 N Y.S. 
236, 153 App.Dlv. 697. 

14a C.J. p 164 note 93. 

Mollef not within prayer 

In bill by stockholders against cor¬ 
poration's president purchasing at 
foreclosure sale, complainants were 
not entitled to relief with respect to 
certain lot, where not prayed for.— 
Gallogly V. Stender. 154 A 280, 51 R. 
I. 303, 76 A.L.K. 435. 

Bubstitntiou of cause of action 

The rule in equity practice that, 
regardless of prayer for personal 
Judgment, court may decide whole 
issues and award complete relief, 
does not allow complete rejection of 
petition of individual stockholder 
against directors based on theory of 
personal cause of action for his in¬ 
dividual losses through defendants' 
negligence, and substitution of ono 
on corporation's causes of action.— 
Dorrah v. Pemiscot County B:ink, 256 

5. W. 560, 213 Mo App. 641. 

6. Mo.—^Proctor v. Fauror, 213 S.W. 
469. 

7. Colo.—Burns v. National Min., 
etc.. Co., 130 P. 1037, 23 Colo.App. 
646—Mosher v. Smnott, 79 P. 742, 
20 Colo.App. 464. 
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it is indebted to him, a deduction should be allowed 
for the debt.® 

Accounting. Compelling directors to account is 
one of the usual forms of relief, under appropriate 
conditions of fact, in stockholders' suits,® although 
the court should not enter an interlocutory judgment 
directing an accounting except on a finding that de¬ 
fendant is guilty of the irregularities alleged.^® 
Appointment of a receiver is not essential to ex¬ 
ercise of the court's jurisdiction to decree an ac- 
counting.il 

Compromise and settlement. In a suit by stock¬ 
holders representing a class, the court should pro¬ 
tect the interest of the class represented against any 
prejudicial settlement by the parties of record, but 
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subject to this condition the parties of record may 
make a settlement and agree to judgment, even aft¬ 
er the rights of the stockholders represented have 
been adjudged.l® 

c. Injunction and Beceiver 

In a proper case a court of equity may appoint a re¬ 
ceiver for a corporation in a stockholder*! action against 
the officers and directors, or issue an injunction against 
Iliegal acts, although it will grant neither remedy in the 
absence of clear and cogent evidence of the necessity 
therefor. Notice and hearing are ordinarily prerequisite. 

In an equitable suit by stockholders against offi¬ 
cers or directors, the court may restrain defendants 
from committing threatened acts which will consti¬ 
tute a breach of trusti® resulting in loss or injury to 


8. IT.S,—MoCourt v. Slngers-Bif;j?er, i 
Colo., 145 F. 103, 76 C.C.A. 73, 7] 
Ann.Cas. 287. 

N.Y.—Kolb V. Mortimer, 155 N.Y.S. 
644. 

9. Fla.—Mills Development Corpora¬ 
tion V. Shipp & Head. 171 So 533, 
126 Fla. 490. 

Mass.—Iianlelfi v. HrlKea. 180 N.B 
717, 279 Mas.M 87 

Mich.—-In re Farher, 246 N.W. 793. 
260 Mioh. 652, 

N.V.—AUvater v. Klkhorn Valley Coal 
Land Co., 171 N.Y.S. 552, 184 App 
Div. 253. affirmed 125 N.E. 912, 227 
N.Y. 611. 

Pa—Bailey v. Jaeolia, 189 A. 320, 325 
Pa 187. 

14a C.J. p 164 no(e 94. 

Aoconatlnff by all participating de- 
feadants 

All of defendants who participated 
in illejfal increase of salaries of offi¬ 
cers of corporation could be impelled 
to account then for In suit by minor¬ 
ity stockholders.—Atwater v. Elk- 
horn Va5ley Coal Land Co., 171 N.Y.S. 
552, 184 App Div. 253, affirmed 125 
N.K. 912. 227 N.Y. 611. 

Assertion of fntnre Claim 

Provision of decree, in accounting 
against corporation and officers, per¬ 
mitting officer.s to assert future claim 
against corporation, was not abuse 
of discretion.—Flint River Pecan Co. 
V. Fry. C.C.A.Ga., 29 F.2d 467. 
improper issnance of stock and snb- 
segnent transfer 

U.S.—Raich V. Investors’ Royalty Co., 
D.C.Okl., 7 F.Supp. 420. 

Bestoration of dividends and account¬ 
ing for sharea of stock 
Mass.—Reaudette v. Graham, 165 N. 

K. 671, 267 Mass. 7. 

Unauthorised loans to oorporats of- 
floers 

Mo.—Hromschwig v. Carthage Marble 
& White Lime Co., 66 S.W.2d 889, 
334 Mo. 319. 

la N.Y.—Benson v. Associated Art 
Press, 2G0 N.Y.S. 282, 236 App.Div. 


645. reargument denied 260 N.Y.S 

980, 237 App.Div. 818—Stokes v. 

Stokes, 36 N.Y.S. 350, 91 Hun 605. 

Finding of wrongdoing as preregni- 

site 

Judgment cannot be had for ac¬ 
counting against corporate officer on 
record showing complete absence of 
wrongdoing.—Benson v. Associated 
Art Pre.ss, supra. 

11. Mo.—Collins V. Martin. 248 S W. 

941—Shafer v Home Trading Co., 

52 S.W.2d 462, 227 Mo.App 347. 

IS. Ky.—Bernhelm v. ■\Vallac€\ 217 

S.W. 916, 186 Ky. 459, 8 A.LR. ’938. 
14a C.J. p 165 note 98%. 

Particular settlements considered 

(1) Where judgment obtained 
against corporation in action based 
on corporate president’s misconduct 
was settled by payment of one hun¬ 
dred thousand dollars each by corpo¬ 
ration and president, fact that corpo¬ 
ration’s share was paid a month be¬ 
fore president’s share did not affect 
validity of settlement as respects 
stockholder’s right, in representative 
action, to recover against directors 
for execution of release by corpora¬ 
tion to president.—Holland v. l*re.s- 
ley, 8 N.Y.S.2d 804, 255 App.Div. 667, 
reversing 6 N.Y.S 2d 743, 168 Mlsc. 
942, supplementing 5 N.Y’.S.2d 75, 168 
Mi.se. 447. 

(2) Among matters properly con¬ 
sidered in determining fairness and 
validity of settlement of stockhold¬ 
er’s suit are ability of defendants to 
respond to decree and factors that 
assumed Judgment was in future, 
that trial would be long drawn out, 
and that publicity might destroy 

I worth of partnership constituting one 
of defendants. It is also proper to 
consider factor of honest belief of di- 
I rectors that suits were without sub¬ 
stantial merit.—Karasik v. Pacifle 
Eastern Corporation, Del.Ch., 180 A. 
j 604. 

(3) In determining validity of set- 
I tlement entered into by present di¬ 
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rectors of corporation with one of 
defendants to stockholders’ suits for 
mismanagement of assets of corpora¬ 
tion, that a great disparity existed 
between amount to he paid by such 
defendant and amount for which, un¬ 
der assumption agreed on, a decree 
could be rendered again.st him did not 
show that judgment of directors was 
prlma facie fraudulent, where direc¬ 
tors honestly believed that stockhold¬ 
ers had no cause of action against 
such defendant.—Karasik v. Pacifle 
Eastern Corporation, supra. 

(4) Agrei‘ment entered into by 
pre.sent directors of corporation, and 
agreed to by majority of stockhold¬ 
ers, for settlement of stockholders’ 
auit.s against parties formerly in con¬ 
trol of corporation for mismanage¬ 
ment of its assets whereby defend¬ 
ants agreed to pay minimum of three 
hundred eighty-flve thousand dollars, 
or maximum possibly of five hundred 
eighty-flvo thousand dollars, was val¬ 
id, where, although suits were for 
one hundred million dollars, assets of 
defendant.M available as of settlement 
date for payment of any decree were 
but two million dollars, and It was 
probalile that such value would be 
greatly reduced by time any decree 
W'ere obtained.—Karasik v. Pacific 
Eastern Corporation, supra 

13. U.S.—Monte Rico Min. & Mill 

I Co. V. Fleming, N.M., 258 P. 106, 

I 169 C.C.A. 192 

Ala.—Ruck Creek Cotton Mills v. 

Stokely. 181 So. 100, 236 Ala. 146. 
Fla.—Orlando Orange Groves Co. v. 

•Hale, 144 So. 674, 107 Fla. 304. 

Gn.—Brown v. Tom Huston Corpora¬ 
tion. 175 S.E. 909, 179 Ga. 354. 
Mass.—L. K. Fosgate Co. v. Boston 
Market Terminal Co., 176 N.E. 86, 
275 Mass. 99. 

N.J.—Berendt v. Bethlehem Steel 
Corporation, 154 A. 321, lOS N.J. 
Eq. 148. 

N.Y.—Levy v. Pacifle Eastern Corpo¬ 
ration, 275 N.Y.S. 291, 153 Miso. 
488. 
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the corporation^^ or in the destruction or impair¬ 
ment of the rights and interests of complainants.^® 
The court will not, however, restrain defendants 
from acting within their authority;^® nor will it 
grant an injunction where the right thereto is not 
clear, or where it does not appear that the threat¬ 
ened acts will result in irreparable damage or in¬ 
jury nor will it by injunction interfere with de¬ 
fendant's exercise of his individual rights where 
the grounds for such interference are not clear and 
cogent.!® 

While stockholders may sue to enjoin usurping 
directors, pending a proceeding at law to oust them, 
from taking any course of action injurious to the 
corporation,20 yet where one or more stockholders 
bring an action in equity to prevent or redress 
frauds and breaches of trusts in the management of 
the corporation, the relief which the court will grant 
will seldom take the radical form of enjoining the 
directors from the further exercise of the functions 
of their offices, because this would be tantamount to 


decreeing a dissolution of the corporation.2i The 
court will not by mandatory injunction take the con¬ 
trol of a corporation from the directors elected by 
the majority stockholder, and vest the exclusive 
management in a minority stockholder, merely be¬ 
cause such minority stockholder had a contract with 
the only other stockholder, which, if properly car¬ 
ried out by the minority stockholder, would have 
repaid both the stockholders their investment.22 
Neither will a court of equity grant relief by in¬ 
junction to one who has purchased his stock with 
the express jiiirpose of commencing an action .22 
The presence of a director or directors on both 
sides of a transaction between two corporations does 
not give a dissenting stockholder an arbitrary right 
to an injiinction.24 

When an injunction is granted it should be broad 
enough to grant the necessary protection's but it 
should not go further.^® The language of the in¬ 
junction should not be too vague and indefinite to 
be enforced.27 An injunction which enjoins the di- 


Ohio—^^Vick V. Youngstown Sheet & 
Tube Co.. 31 Ohio N.P..N S.. 289 
14a CJ. p 166 note 6. 

MaladministratioiL and dlasipatioii of 
oorporato aaseta 

Ala.—Holcomb v. Forsyth, 113 So. 

516. 216 Ala. 486. 

Faymoiit of ozeessivo salarlea 
XJ.s.—Wight V. Heublein, Md., 238 P. 
321, 151 C.C.A. 337. affirming. D. 
C., Heublein v. Wight, 227 P. 667. 
TTnreasonable rental 
Wash —TcfCt V. Schaefer, 269 P. 1048, 
148 Wash. 602. 

14. N.Y.—Levy v. Pacific Pastern 
Corporation, 276 N.Y.S. 291, 153 
Wise. 488. 

14a C.J. p 166 note 7. 

15. La.—Brock v. Automobile Liv¬ 
ery, etc., Co., 58 So. 21, 130 La. 404. 
414. 

14a C.J. p 166 note 8. 

16. N.J.—Dvorin v. Greenberg, 151 
A. 95, 106 N.J.ISq. 495. 

14a C.J. p 166 note 10. 

Bstablialiinont of branoh in New 
York City by poster advertising com¬ 
pany on failure of company in that 
city to make its signboards attrac¬ 
tive for general benefit of all out¬ 
door advert users was honestly con¬ 
ceived and executed and hence not 
ground for injunction against exer¬ 
cise of corporate privileges and ap- 
polntfnent of receiver, although it 
lost money for few years.—Costello 
V. Thomas Cusack Co., 124 A. 620, 96 
N.J.Eq. 95. 

17. Ma.ss.—Oimmins & T’eirce Co. v. 
Kidder Peabody Acceptance Corpo¬ 
ration, 185 N.E. 383, 282 Mass. 367. 
88 AL.R. 1122. 


N J.—^Dvorin v. Greenberg, 161 A. 95, 
106 N.J.Eq 495 
14a C.J. p 166 note 11. 

Zmpoimding books 

In suit by minority stockholders 
who were denied acce.s.s to corporate 
books, order providing that thev 
.should be allowed access to book.*? is 
sufficient in first instance, and books 
of corporation should not be order¬ 
ed by mandatory iniunction to be de- 
po.sited in court for inspection of par¬ 
ties.—Monte Rico Min. & Mill Co. v 
Fleming, N.M , 258 P. 106, 169 C.C.A. 
192 

18. U.S—Teller v. Tonopah & G R. 
R. Co., C.C.l*a.. 155 F. 482. 

14a C.J. p 166 note 12. 

19. U.S—Monte Rico Min. & Mill. 
Co V. Fleming. N.M., 258 P. 106. 
169 C.C.A. 192, 

Cal —Lowe v. Copeland, 13 P.2d 622, 
12.5 Cal.App. 315. 

Bale of stock 

The right of stockholder to sell his 
stock is one of commonest incidents, 
and such disposition should not be 
enjoined in suit by minority share¬ 
holders against promoter and organ¬ 
izer of corporation whom it claimed 
mi.sreprescnted number of shares he 
received, etc., whore it did not ap¬ 
pear that promoter was not owner of 
shares with all lawful rights implied 
by such ownership.—Monte Rico Mm. 
& Mill. Co. V. Fleming, N.M.. 268 F 
106, 169 C.C.A. 192. 

Transfer of patents from corpora¬ 
tion to Its president would not be on- 
joined where it appeared that presi¬ 
dent was clearly entitled thereto, 
even though he had taken attitude 
adverse to corporation in attempting. 
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as president and a director, to secure 
.‘5U(*h transfer to himself—Lowe v. 
Co?>eland, 13 P 2d 522, 125 Cal.App. 
315 

20. Ala—Moses v. Tompkins, 4 So. 
763, 84 Ala. 613 

21. r.S—Monte Rico Mm. & Mill. 
Co V Fleming, NM, 258 F. 106, 
169 C.CA 192 

14a C J. P 166 note 14 

Complete stoppage of corporate af¬ 
fairs 

Where there was no contention that 
corporation was not legally organ¬ 
ized, or that It was insolvent, it was 
ht Id that, in suit by minority share¬ 
holders for cancellation of corporate 
obligation.s and mortgages on ground 
that they were taken fraudulently 
and without consideration, complete 
stoppage of corporate affairs is un¬ 
necessary, and decree enjoining fore¬ 
closure or disposition of mortgages 
should not enjoin corporation from 
emplo.x mg anv person on .salary otic 
er than watchman, thu.s stopping all 
corporate affairs.—Monte Rico Mm. 
& Mill. Co. V. Fleming, supra 

22. N.Y.—Cuppy v. Ward. 176 NY 
S. 23.3, 187 AppDiv. 625, affirm* d 
227 N.Y. 603. 

23. US—Camlilos v. Philadelphia, 
etc.. R. Co., C.CPa, 4 FCasNo. 
2.331, 4 Brewst. 563, 9 Philn. 411. 

24. N.J.—Robotham v. l»rud<‘ntlal 
Ins. Co., 53 A. 842, 64 N J.Eq 673. 

25. N.J.—Raleigh v. Fitzpatrick, 11 
A. 1, 43 N.J.Eq. 501. 

26. Pa.—Sotter v. Coatesville Boiler 
Works. 101 A. 744, 257 Pa. 411. 

14a C.J. P 166 note 19. 

87. N.Y.—Earl v. Brewer. 289 N Y.S. 
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rectors of a corporation as individuals, but with re¬ 
spect to corporate affairs, is an injunction against 
the corporation.28 

On a petition verified on information and belief 
alleging a fraudulent deed of trust, a stockholder 
is not entitled to a temporary order restraining the 
sale of corporate property under such deed, with¬ 
out a hearing.29 

Receiver, A court of equity has inherent ix>wer 
to appoint a receiver in a suit by stockholders 
against officers or directors and in a proper case it 


will exercise this power.^® Insolvency or dissolu¬ 
tion of the corporation is not essential to appoint¬ 
ment of a receiver and, even when the corpora¬ 
tion is a solvent and going concern, the court will 
not readily appoint a receiver, unless it plainly ap¬ 
pears that a receivership is necessary for the pro¬ 
tection and preservation of the property and busi¬ 
ness of the corporation and the rights of the com¬ 
plaining stockholders.^2 \ receiver will not be ap¬ 

pointed unless the stockholder has first exhausted 
his remedies within th^ corporation.^^ 


150, 248 App.Div. 314, rpverslnjf 
282 N.Y.S. 922. 156 MIhc. 881. af¬ 
firmed 8 N.K2d 339, 273 N.Y. 669 
Kara admonition to “do riffht" 

In minority stockholder's action to 
recover for corporation’H benefit sums 
Improperly expended by directors, 
judgment enjoining: defendants from 
makinir further illegral demands and 
exorbitant payments and from con¬ 
tinuing any acta of negligence or 
mismanagement, ete., were too vague 
and indefinite to be enforced, and 
amounted to little more than direc¬ 
tion to do right In future.—Earl v. 
Brewer, supra. 

88 . N J.—Jackson v. ITooper, 75 A. 
568. 76 NJJ*ki. 592. 27 LRA..NS, 
658. 

89. Tex —^Alto Colton Oil, etc , Co v 
Berryman, Civ.App, 218 S.W 513. 

30. V —Bryan v Welch. C C A.Okl, 
74 F.2d 964, certiorari denied Welch 
v. Bryan. 55 S Ct 826. 295 U S 74S. 
79 EEd 1693—Luster v Martin. 
C.C.AWis, 58 F.2d 537, certiorari 
denied 53 SCI. 86, 287 U.S. 637. 77 
L.Ed 552 

Ill.—See Gordon v. Brucker, 208 IB- 
App. 188 

Ind.—Tn-CIty Electric Service Co. v. 
Jarvis, 185 N.E. 136, 141, quoting 
Corpus Juris. 

Minn —Tasler v. I’eerloss Tire Co., 
174 N W 731, 144 Minn 150. 

Mo—Bronisthwig v. Carthage Marble 
& While Lime Co., 66 S.W.2d 889, 
334 Mo 319. 

N J —Walker v. Walker Realty Co., 
143 A 378, l03NJKq 300. 

Okl.—Rlver.sidc Oil & Refining Co. V. 

Lvneh, 211 I* 967. 114 Okl. 198. 

14a C.J p 16.’) notes 3. 4. 
Zutermlngling 

In minority stoekholders’ action 
against corporation’s officers and oth¬ 
ers converting assets and intermin¬ 
gling corporation’s funds with their 
own, equity will appoint receiver.— 
Tulsa Torpedo Co v. Kennedy. 268 P. 
205, 131 Okl. 159. 

Xismanugsmsut and fraud 

In action for accotinting and liqui¬ 
dation of inactive corporation by mi¬ 
nority sto(‘kholder against defrauding 
corporation officials, appointment of 
receiver to take possession of corpo¬ 


ration's affairs on showing of mis¬ 
management and fraud by officials is 
proper.—Bilby v. Morton, 247 P. 384, 
119 Okl. 15. 

31. low'a.—First Nat. Bank v. Fire¬ 
proof Storage Bldg. Co, 202 N.W. 
14. 199 Iowa 128.5. 

Fraud of majority stockholders 

Insolvency of corporation is not 
essential to appointment of receiver 
in action by minority stockholders to 
rescue it from fraudulent conduct of 
majority stockholders in control, es¬ 
pecially where one of such majority 
owners is alleged to bo insolvent, and 
both are nonresidents—Henry v. Ide, 
93 So. 860. 208 Ala. 33 
Stock owned by corporation of enemy 
country; antagonistic directors 
Where company, slock of which is 
ow’ned eniirely by corporation of en¬ 
emy country is under control of an¬ 
tagonistic board of directors, a re- 
cenr-r will be appointed to protect 
interest.*^ of stoc-kholders—Posselt v. 
I>’E.spard. 101 A. 178. 87 N J Eq 574. 

32. P.S—Yates Ranch Oil & Roval- 
Ues V. Jones, C C A Tex , 100 F 2d 
419—}’re.mdio Mining Co. v Over- 
ton, rCACal. 270 F. 388, affirm¬ 
ing 261 F. 933, and cc*rtiorari de¬ 
nied Martin v. Presidio Mining Co., 
41 SCI. 635, 256 US 694. 65 L Ed. 
1175 

Cal—Lowe v. Copeland. 13 P.2d 522, 
126 Cal App. 315 

Del ---Skinner v. Educational Pictures 
Seounties Corporation, 129 A. 857. 
14 Del.Ch. 417. 

111.—See Herhold v Herhold, 203 Ill. 
App. 272—Moe v. Royal Life Ins. 
Co., 199 Ill.App. 305. 

Ind.—Tn-City Electric Service Co. v. 
Jarvis, 185 N K. 136, 111, quoting 
Corpus Juris. 

Mo.—Collins V. Marlin. 248 S.W 941 
— Helm V. Tulmadge, App., 40 S W. 
2d 496. 

Pa.—Gilmore v. W. J. Gilmore Drug 
Co., 123 A. 730, 279 Pa. 193 
U.I.—Gallogly v. Slender, 154 A 280, 
51 R.I. 303, 76 A.L.U 435. 

14a C.J. p 165 note 5 
Ksoeivsr peudents lita 

(1) Generally see 14a C.J. p 165 
note 5 [b]. 

(2) Management of corporation 
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cannot be taken from board of di¬ 
rectors by appointment of receiver 
pendente lite, without clear and con¬ 
vincing proof that defendant major¬ 
ity stockholders and directors are 
acting fraudulently, contrary to best 
interests of corporation.—Nobis v. 
Nobis, 183 NYS. 726, 193 App.Div. 
218 

(3) Where there was no claim of 
mismanagement of corporation, ex¬ 
cept as to payment of excess sala¬ 
ries. right to which was in dispute, 
and payment of which W'as enjoined 
until Inal of stockholder’s at'tion for 
ac-counting, and corporation was 
sound and individual d(‘fendants 
financially responsible, n temporary 
receiver pending trial of such action 
will not be granted; appointment of 
a temporary receiver being a drastic 
remedy, which should not be granted, 
unless necessary for the protection of 
the corporation or its stockholders — 
Snmilw'ood v Snfith, 189 N Y.S 427. 
197 App.Div. 533. 

Extension of receivership 

(1) Where general receiver for cor¬ 
poration w’Bs appointed in suit by 
creditor, and look pos.^ession and con¬ 
trol of Its property, extension of his 
receivership to suit by stockholder to 
recover in right of corporation as.sels 
alleged to have been w’rongfully 
wasted by its directors was not only 
unnecessary, but improper, since re¬ 
ceiver, as representing corporation, 
is neeessary party to such suit, and 
should be brought in, that he may. if 
deemed advisable by court, prosecute 
same, or may as defendant be bound 
by adjudication —Adler v. Seaman. C. 
C.A.Mo., 266 F. 828. certiorari denied 
Seaman v. Adler, 41 S.Ct. 218. 254 U. 
S. 655. 65 L Ed. 460, appeal dismissed 
41 S.Ct. 320, 254 U.S. 621. 65 L Ed. 
443. 

(2) Receivership of voting stock of 
investment corporation will not be 
extended to assets in action against 
president agreeing to transfer voting 
power to another corporation.—Ilech- 
ler V Emery, 234 N.Y S. 46, 133 Misc. 
689. 

33. U S.—Yates Ranch Oil & Royal¬ 
ties V. Jones, C.C.A Tex, 100 F.2d 

419. 
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A domiciliary receiver, appointed in a stockhold¬ 
er’s action to sequester corporate assets against mis¬ 
management of the officers and directors, has no ex¬ 
traterritorial power and the decree appointing him 
can confer nonc.^* 

Notice and hearing. Ordinarily, reasonable no¬ 
tice to the parties in interest should precede appoint¬ 
ment of a receiver or issuance of an injunction in 
a stockholder’s suit against corporate officers and 
directors,and they should be afforded a hearing,^® 
although notice may be dispensed with under cir¬ 
cumstances warranting it, as where the adverse par¬ 
ties might cause irreparable injury to complainants 
before a hearing could be had.37 


d. Damages and Amount of Recovery 

Damages In a stockholder’s action against corporate 
officers and directors should be measured by the loss 
proximately resulting from the wrong committed, wheth¬ 
er the action be personal or derivative in character, with 
due credit to the defendants for Items in effect consti¬ 
tuting a payment on account. Where the suit is deriva¬ 
tive, an allowance Is ordinarily made a suing stockholder 
for costs and expenses, although where the suit Is per¬ 
sonal, generally speaking, no allowance will be made for 
expenses. 

Broadly speaking, the measure of damages in a 
stockholder’s suit against corporate officers and di¬ 
rectors is the loss proximately sustained by reason 
of the wrong committed, and this rule applies both 
to personal actions^® and to derivative actions, 


Mo.—Shafer v. Home Trading: Co., 52 
S.\V.2d 462, 227 Mo App. 347. 

34. U.S.—Abm. S. See & Depew v. 
Fisheries Products Co., C.C.A.N.Y., 
9 F.2d 235. 

35. ir.S.—Interstate Refineries v. 

Harry. C.C.A.Mo.. 7 F.2d 548. 

Tex.—Alto Cotton Oil & Mfg:. Co. v. 

Berryman, Civ.App., 218 S.W. 513. 
33. Tex.—Alto Cotton Oil & Mfg. Co. 

V. Berryman, supra. 

37. S.—Interstate Refineries v. 

Barry, C.C.AMo., 7 F.2d 648. 

Ill —See Moe v. Royal Life Ins. Co., 
199 Ill.App. 305. 

sa Iowa.—Fish V. White, 176 N.W. 

748, 188 Iowa 57. 

14a C.J. p 165 note l. 

WroBglnl iasnaaoc or sale of stock 

(1) The fair measure of damagres 
of plaintiff, defrauded by issuance of 
stock by defendant officers of corpo¬ 
ration, is amount actually paid for 
stock with six per cent interest from 
dale of payment.—^Fish v. White, su¬ 
pra. 

(2) Where officer of manufacturing: 
corporation by concealing existence 
of contract for sale of company’s as¬ 
sets secured on behalf of company 
option to buy stock owned by plain¬ 
tiff, which option was exercised, he 
was liable to stockholder for differ¬ 
ence between sum he paid for stock 
and its value at time option was ex¬ 
ercised and it was turned over to 
company whose assets had been pur¬ 
chased by a syndicate, largely In¬ 
creasing value of stock.—Hollstrom 
V. Puplex I*ower Car Co., 175 N.W. 
492, 208 Mich. 15. 

(3) Purchaser of stock is entitled 
to recover only difference b<*twecn 
purchase price and market value of 
stock, with interest, from directors 
fraudulently inducing purchase.—Hill 
V. International Products Co., 220 N. 
T.S. 711, 129 Mlsc. 26. 

Vsriod for wldoh intorsst allowod 
Stockholder recovering difference 
between value and price of stock sold 
to corporation's manager who fraud¬ 


ulently concealed information affect¬ 
ing value thereof was entilled to in¬ 
terest from sale to date of verdict, 
rather than merely from date of ver¬ 
dict.—Nlchol V. Sensenbrenner, 263 N. 
W. 660, 220 Wis. 16.5. 

39. Del.—Eshleman v. Keenan, Ch., 

194 A. 40. sustained Keenan v. 

K.shleman. 2 A.2d 904. 

Broach of duty in handling Joint trad¬ 
ing account 

(1) Investment corporation direc¬ 
tors, who were guilty of breach of 
their fiduciary duty and were grossly 
negligent with respect to Joint trad¬ 
ing account WMth securities corpora¬ 
tion. were liable for Investment cor¬ 
poration’s entire loss on Joint ac¬ 
count. computed on basis of value of 
stocks in Joint account as of the 
dates before the directors ceased to 
be directors, where Joint account had 
never been closed, with int»*rest on 
sums paid out on the joint account, 
and with credit for sums realized 
from stocks which may hove been 
sold, present market value of stocks 
remaining unsold, dividends received 
on stock, and payment made in re¬ 
duction of account by securities cor¬ 
poration stockholder who succeeded 
to securities corporation’s interests 
in account.—Spiegel v. Beacon l*ar- 
ticipations, Mass., 8 N.E.2d 895. 

(2) Where investment corporation 
sustained loss as result of gross neg¬ 
ligence of directors in respect of 
Joint tiading account with Hecuritie.s 
corporation, damages against direc¬ 
tors would be assessed as of date of 
final hearing as to determination of 
the facts, and all available informa¬ 
tion would be considered in ascer¬ 
taining amount of loss, where securi¬ 
ties corporation had been released 
from liability on the account.—Spie¬ 
gel V. Beacon Participations, supra. 
Corporations taken over at Inade¬ 
quate pzioee 

In adjudicating liability of a corpo¬ 
ration and individuals by whom it 
was formed, to stockholders of oth¬ 
er corporations taken over by it at 
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inadequate prices and against the 
will of such stockholders, it is pmp- 
er to include in the decree a sum in 
addition to the value of the stock 
of the dissenting .stockholdens. as 
profits derived or derivable from the 
use of the property so wrongfully 
taken over, measured and determln€*d 
by the legal rate of interest applied 
to the value of such stock—Tierney 
v. United Pocahontas Coal Co., 109 
S E. 339, 89 W.Va 402. 

Vegllganos with respect to purchase 
of note 

Investment, corporation directors, 
who were negligtmt with respei t to 
purchase of note of building corpo¬ 
ration from trust company, was lia¬ 
ble for amount paid for such note, 
plus interest du€' thereon on date 
when note was retransferred to trust 
company, less amount of cn.sb and 
value of building corporation stock 
received by Investment corporation 
on account of such retransfer, with 
Interest at legal rate from date when 
note was retransferred, to date of 
final decree, notwithstanding that 
some of the credits were received 
after institution of suit —.Spiefte] v 
Beacon Participations, Mass.. 8 N.E. 
2d 895. 

Msasnrlng damages by highest mar¬ 
ket value of period 

Measure of recovery to be allowed 
stockholders of corporation for pres¬ 
ident’s secret profit in receipt of 
sto(‘k of new corporation in merger 
transaction was highest market val¬ 
ue which stock attained between time 
when president received it and date 
of discovery of facts by stockholders. 

'—Hailey v. Jacobs. 189 A. 320, 326 
Pa. 187. 

Profits and Intsrsst thorson 

President and director of corpora¬ 
tion was required to account for 
profits realised on stock purchased 
with funds withdrawn from corpora- 
I tion without authority, with interest 
from dates on which profit was rea¬ 
lized on stock.—Bailey v. Jacobs, su¬ 
pra. 
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although in the former the measure is the loss by 
the suing stockholder himself, and in the latter the 
loss sustained by the corporation for which he sues. 
Where the action is a derivative one, it has been 
held that the whole amount recoverable should be 
decreed to be paid to the corporation, and that this 
is true notwithstanding releases, ratifications, or 


waivers after the event,^® and despite the fact that 
such rule may result in receipt of part of the re¬ 
covery by defendant officers and directors who bene¬ 
fit by reason of their ownership of stock in the cor- 
poration,^! although the rule of proportionate re¬ 
covery has been applied in stockholders* derivative 

suits.^2 


FrofltB lost during psrlod of illegul 
contract restraining competition 

Calculations on basis of normal 
selling prices, of profits of ioe com¬ 
pany during period of illc'gal con¬ 
tract restraining competition and 
giving monopoly of manufacture and 
sale of ice to the other party there¬ 
to, was error, where there had been 
sharp price cutting competition for 
more than year prior to contract, as 
respects measure of damages re¬ 
coverable by stockholder suing on be¬ 
half of corporation from directors 
who entered into sii^’h contract for 
personal gain and with knowledge of 
its illegality. In such a case, the 
possibility that price war existing 
for more than year prior to contract 
might have continued during period 
of contract, if contract had not been 
made, must be considered, as respects 
measure of damages.—^Di Tomasso v. 
tioverro, 293 N Y S. 912, 250 App Div. 
206. affirmed 12 NB2d 570, 276 N.Y. 
551, reargument and motion denied 12 
N.E.2d 601, 276 N.T. 610, motion de¬ 
nied 12 NE.2d 59, 276 N.Y. 681. 

XBtaraat and rata thoraof aa within 
oonrt'a dUoratlon 

As respects liability of corpora¬ 
tion to minority stockholders, W’heth- 
er to charge corporation’s president 
with interest on bonus payments, or 
with six per cent rather than five per 
cent on delayed payments of contract, 
was held within discretion of board. 
W'here charge of lesser rate of interest 
tended to expedite immediate receipt 
of millions of dollars.—^Wolfes v. Par¬ 
agon Keflning Co., C.C.A.Ohio, 74 F 
2d 193. 

Xn valuation of coal lease, transfer¬ 
red in fraud of minority stockholders: 

(1) Where lea.se is limited in time 
and taken on a royalty basis, it is 
proper to exclude coal in seams not 
opened, explored, nor developed in 
first half of term of lea.se there be¬ 
ing more coal in one seam opened 
and worked than will probably be 
mined within potential life of lease. 
—Tierney v. United Pocahontas Coal 
Co.. 109 S E 330. 89 W.Va. 402. 

(2) In the absence of special cir¬ 
cumstances, equipment or liquid as¬ 
sets should not be added to such val¬ 
ue, nor should liabilities be deducted 
therefrom.—Tierney v. United Poca¬ 
hontas Coal Co., supra. 

(3) Where part of coal Included is 
subject to charge for haulage 
through another property equal to 


royalty, it is properly omitted in es¬ 
timating tonnage value.—Tierney v. 
United Pocahontas Coal Co., supra. 

(4) Funds and property accumulat¬ 
ed by previous operations, constitut¬ 
ing undivided profits, and not neces¬ 
sarily used in conduct of mining op¬ 
erations, should be added to tonnage 
value, in ascertainment of entire val¬ 
ue of property.—Tierney v. United 
Pocahontas Coal Co., supra. 

(5) It is proper also to add to such 
tonnago value capital slock of an¬ 
other corporation owned by operating 
company.—Tierney v. United l»oca- 
hontas Coal Co., supra. 

(6) In seeking value of coal prop¬ 
erty by tonnage method, aa herein¬ 
above described, deductions of ton¬ 
nage cannot be made on theory of 
inability of lessee to mine all of coal 
within life of U^ase, because mining 
capacity of lessee is presumptively 
variable and within his owm control. 
—Tierney v. United Pocahontas Coal 
Co., supra. 

Snroliargss on aocoimtliig 

(1) In stockholders* representative 
action, president of corporation 
should be surcharged with item of 
automobile hire for which he assert¬ 
ed claim many years after part of 
claim matured—Murphy v. Wells & 
Newton Co.. 258 N.Y.S. 825, 144 Misc. 
314. 

(2) In stockholders* suit for ac¬ 
counting against president of corpo¬ 
ration, surcharging president for 
payments made in good faith on an¬ 
other corporation's claim and for at¬ 
torneys* fee was error.—Schaller v. 
Moore, 3 N.Y.S 2d 326, 254 App.Div. 
553. 

(3) In stockholders* suit against 
corporation’s president for accounting 
for corporate funds, president should 
not be charged w’ith interest in ab¬ 
sence of proof of wrongdoing.— 
Schaller v. Moore, supra. 

40. Del.—Keenan v. Eshleman, 2 A. 

2d 904, 120 A.Li.n. 227. sustaining 

Plshleman v. Keenan, Ch., 194 A. 

40. 

41. Del.—Eshleman v. Keenan, Ch., 

194 A. 40. sustained Keenan v. 

Eshleman, 2 A.2d 904, 120 A.L.11. 

227. 

Stock ownsrslilp as merely inoidental 
factor 

In suit by minority stockholders of 
corporation to recover amount of di- 
I rectors* fraudulent payment of man- 
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ageident fee to managing corpora¬ 
tion of which directors were also of¬ 
ficers and by which corporation was 
owned, recovery was not limited to 
proportionate share to which com¬ 
plaining stockholders would be enti¬ 
tled if immediate dividend were de¬ 
clared. notwithstanding that full re¬ 
covery permitted participation in re¬ 
covery by directors to extent that 
they owned stock, since such share 
in recovery was mere incident to 
their ownership of stock.—Eshleman 
v. Keenan, Ch.. 194 A. 40. sustained 
Keenan v. Eshleman, 2 A.2d .004. 

42. Md.—Matthews v. Headley Choc¬ 
olate Co.. 100 A. 615, 130 Md. 523. 
N.Y —^Jacooellis v. Prudential Ice & 
Coal Corporation, 279 N Y.S. 44, 244 
App Div. 255, modified in other re¬ 
spects 200 NE. 32. 269 N.Y. 632. 
•nit In nams of corporation 

Where directors controlling compa¬ 
ny paid excessive salaries to officials, 
and those who were minority stock¬ 
holders became able to have suit 
against officials and directors brought 
In name of company, suit could be 
maintained in company*s name for 
benefit of minority stockholders, but 
recovery could only be to extent of 
proportions of sum recovered due 
such stockholders as were not barred 
by laches, limitations, etc.—Matthews 
v. Headlev Chocolate Co., 100 A. 645, 
130 Md. 523. 

Acquiosolng or participating stock* 
holders 

In stockholders* suit against cor¬ 
porate directors to recover purchase 
price of corporation's capital stock 
sold by directors individually to cor¬ 
poration, recoverv was properly de¬ 
nied to any stockholder who partic¬ 
ipated in transaction or who, for any 
appreciable length of time before re¬ 
ceiver for corporation w’as appointed, 
knew of transaction, or who. sub¬ 
sequent to transaction, purchased 
shares from one w^ho had knowledge 
thereof, and recovery for benefit of 
other stockholders was properly lim¬ 
ited to ratio of number of stockhold- 
I er’s shares to whole number of 
I shares.—^Uffelman v. Iloillin, 82 S W. 
2d 545, 19 Tenn.App. 1. 

Sccovery proportioned to stockhold- 
er*B interest 

Holder of twelve and elr\«‘n hun¬ 
dredths per cent of stock of corpora¬ 
tion who sued directors for entering 
into illegal contract for their person¬ 
al gain and with knowkdge of such 
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On a sale of stock of two different groups of 
stockholders at two different prices, by reason of 
unlawful acts of the officers and directors, stock¬ 
holders in the group receiving the lower price are 
not entitled to the difference between the price they 
received and that received by the upper price group, 
but should be allowed the difference between their 
price and the average price received by upper and 
lower groups combined, where the suing stockhold¬ 
ers affirm the sale and sue for an accounting.^3 

Where, in a personal action, a court of equity can 
restore the parlies to the situation as it existed be¬ 
fore the commission of the unlawful acts, it will not 
grant further relief.'*^ 

In computing the damages, due credit should be 


given the defendants for items constituting in effect 
payments on account of their liability.^® 

Costs and expenses. Where a stockholder pre¬ 
vails in a suit brought by him on behalf of the cor¬ 
poration against officers or directors, he is entitled 
to reimbursement from the corporation for the rea¬ 
sonable costs and expenses of maintaining the 
suit but the rule is otherwise where the suit was 
prosecuted not for the benefit of the corporation but 
for his individual benefit.^^ Plaintiff stockholder in 
a derivative suit may not bind the corporation for 
costs and expenses in event of failure.^* The cor¬ 
poration being the real party benefited by a stock¬ 
holder’s recovery in a derivative suit, costs will not 
he taxed against it, although it should reimburse 
plaintiff stockholder for his expenscs,^^ and the 


niei^ality was «*nlitled to Judgment In 
sum equal to twelve and eleven hun¬ 
dredths per cent of loss suffered by 
corporation as result of contract, but 
without provision for taxes that 
might accrue against corporation, 
where stockholder was the only one 
injured.—Di Tornasso v. Tjoverro. 293 
N.T.S. 912, 2f)0 App.Div. 20G, aflirmed 
12 N.E2d 570. 276 N.Y. 5,51. rcargu- 
ment and motion denied 12 N E 2d 
601, 276 X.Y. 610, motion denied 13 
N.E.2d 5?. 276 XT. 681. 

43. U.S.—Punnett v. Am, C.C.A.Okl., 

71 E.2d 912 

44. Wis—liuther v. Puther Co., 94 

N.W. 69, 118 Wis. 112, 99 Am S Tl. 

977. 

45. Mass.—Spiegel v. Beacon Partic¬ 
ipations, 8 X.E.2d 895. 

Fair valne of stock received ia con- 
nection with purchase 

(1) Stockholder’s suit, in behalf of 
investment corporation, to recover 
from directors loss resulting from 
note which directors caused corpora¬ 
tion to purchase, was not suit for 
rescission of contract for purchase 
of note, since seller or its successor 
was not party, as respects measure 
of damages for which directors who 
were negligent in respect to note 
transaction were liable, nor was pur¬ 
chase illegal or ultra vires, hut it 
was at most \oidab1e, and fair cash 
value of stock, as of date stock was 
received b.v investment corporation 
in adju.stment of corporation’s claim 
against trust company on note which 
trust company sold to corporation, 
w'ould he credited as a payment on 
account of liability attaching to cor¬ 
poration’s directors, who were negli¬ 
gent in respect to note transaction, 
for lo.ss resulting from such trans¬ 
action, .since acquisition of such 
stock was not investment of corpora¬ 
tion’s money by directors in viola¬ 
tion of their duty but was independ¬ 
ent transaction by corporation.— 


Spiegel V. Beacon Participations, su¬ 
pra. 

(2) Master’s determincation of value 
of building corporation’s stock, which 
was re<‘eived by Investment corpora¬ 
tion when building corporation’s note 
which investment corporation pur¬ 
chased from trust company w’rs re¬ 
transferred to trust company, on ba¬ 
sis of Income received by building 
corporation, less deduction of nc'ccs- 
sary expenses, was not error, where 
there was no market value for realty 
owned by building corporation, as re¬ 
spects amount to be credited, by vir¬ 
tue of receiving such stock, on liabil¬ 
ity attaching to investment corpora¬ 
tion’s directors, who were negligent 
with respect to note transaction, for 
loss resulting from such purchase.— 
Spiegel V. Beacon Participations, su¬ 
pra. 

46. Idaho.—G reenough v. Cceur 

D’Alene.s r..ead Co.. 18 P.2d 288, .53 
Idaho .599. 

Mass.—Beaudette v. Graham, 165 N.E. 
671, 267 Mass. 7. 

N.Y.—-Earl v. Brewer, 289 N.Y.S. 150, 
248 App.Div. 314, reversing 282 N. 
Y.S. 922, 156 Misc 881, affirmed 
8 N.E.2d 339, 273 N.Y. 669—Atwa¬ 
ter v. Elkhorn Valley Coal Dand 
Co., 171 N.Y.S. 552. 184 App.Div. 
253, affirmed 125 N.E 912, 227 N. 
Y. 611. 

Pa.—^Evans v. Diamond Alkali Co.. 

172 A. 678, 315 Pa. 335. 

14a C.J. p 166 note 21. 

Amount of allowanoo 

Allowance of fourteen thousand 
seventy dollars and twenty-seven 
cents to minority stockholder for ex¬ 
penses of litigation instituted by her 
to recover, for corporation’s benefit, 
sums improperly cxpend€>d by direc¬ 
tors was not excessive, where aggre¬ 
gate recovery to corporation exceed¬ 
ed forty-five thousand dollars.—Karl 
v. Brewer, 289 N.Y.S. 160, 248 App. 
Div. 314, reversing 282 N.Y.S. 922, 


156 Misc. 881, affirmed 8 N.E.2d 339, 
273 N.Y. 669. 

Blseretloaary allowance without #▼!- 
denoa hearing on amount 

In stockholderH’ suit to recover for 
benefit of corporation portion of sal¬ 
aries paid to managing officers in ex¬ 
cess of fair value of serviees and 
moneys of corporation paid to es¬ 
tablish voting trust, allowance to 
stockholders of certain sum for coun¬ 
sel foes and expenses incurred, after 
considering amount recovered by cor¬ 
poration, lime taken in arguing mo¬ 
tions before court, counsel’s state¬ 
ment as to time taken m hearings 
before master, and master’s report, 
was not abuse of discretion, although 
no evidence was heard as to fees or 
expenses—Sagalyn v. M»*ekins, Pack¬ 
ard & Wheat, Inc., Mass., 195 N K 
769. 

47. Wa.sh.—Joyce v. Congdon, 195 P. 
29, 114 Wash. 239. 

14a CJ. p 167 note 22. 

Denial of ezpeneee other than thoee 
lined by statute 

In action by minority stockhc»lder 
on behalf of himself and all other 
aimilarly situated stockholders, 
against officers who were majority 
stockholders and corporation, where 
recovery was not for corporation, but 
for benefit of plaintiff individually, 
expenses other than those fixed by 
statute were properly disallowed.— 
Joyce v. Congdon, supra. 

48. Minn.—Eriksson v. Boyum, l.S-1 
N.W. 961. 150 Minn. 192. 

Oircumstanoes rendering allowance 
improper 

In stockholders' suit against corpo¬ 
ration's president for accounting for 
corporate funds, allowance of attor¬ 
neys’ fees and statutory costs to 
stockholders was improper under cir¬ 
cumstances, in absence of proof of 
wrongdoing.--Sclialler v. Moore, 3 
N.y.S.2d 325, 254 App.Div. 663. 

49. N.Y.--Earl v. Brewer, 289 N.Y.S. 
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costs and disbursements of defendant should not, it 
has been held, be taxed against the corporation, 
which in no sense is the real party adversely af¬ 
fected.®® 

While it is proper in a derivative suit to pay at¬ 
torneys contributing to recovery for the corporation 
out of the aggregate fund recovered for its benefit, 
where the services of the attorneys did not in fact 
contribute to such recovery, the stockholders em¬ 
ploying such attorneys may not secure an allow¬ 
ance for legal expenses.®2 Minority stockholders 
suing in a derivative action may not recover an al¬ 
lowance for services rendered by their attorneys 
prior to the filing of the suit, which allegedly bene¬ 
fited the corporation, where before such time the 


attorneys were representing the individual stock¬ 
holders and not the corporation.®® Where the ac¬ 
tion is a personal one, not for the benefit of the cor¬ 
poration, plaintiff stockholder should not be allowed 
attorney's fees except as may be permitted by stat¬ 
utes,®^ and where the action is in form derivative 
but in fact personal, attorney’s fees may be denied 
a successful plaintiff.®® 

Where defendants are not seasonably warned that 
a recovery is sought for legal services paid by the 
corporation in defense of the action, or for a sum 
alleged to have been paid as a premium on a bond 
given to discharge the receiver appointed in the ac¬ 
tion, a recovery of such sums cannot be sustained.®® 


14. Other Actions 


§ 834. Actions between Officers 

Corporate olficera may under certain conditiona main¬ 
tain actiona againat thei^ fellow offlcera. 

Officers of a corporation may, in the absence of 
other available remedies within the corporate or¬ 
ganization, be permitted to maintain suits for equi¬ 
table relief against fellow officers disposing of cor¬ 
porate assets without being required, as a condition 
precedent, to request that the corporation bring suit 
age inst such officers,®7 or that they be required to 
bring suit against themselves.®® In order that a 
director may maintain an action in the nature of a 
suit for an accounting of corporate funds against 


fellow directors, it is essential that he show actual 
misuse of such funds.®® A trustee of a corporation 
cannot get an injunction against his cotrustecs on 
an unsworn bill, and there can be no equity in his 
favor if he does not do what he can to restrain them 
speedily.®® Where the treasurer did not object to 
payments for assistance in procuring certain public 
contracts, he is not entitled to maintain a suit 
against his coofficers and directors for an accounting 
on the ground that the payments were fraudulent.®^ 

Fraud and illegality have been held to be avail¬ 
able as defenses in actions between the officers of 
corporations,®® and such actions may be barred by 


150, 248 App.Div. 314, reversing 282 
N.T.S. 922. 166 Misc. 881. affirmed 
8 NE.2d 339. 273 N.Y. 669. 

60. Minn.—Kcough v. St. Paul Milk 
Co., 285 N.W. 809. 

51. U.S.—^ViTolfes V. Paragon Refin¬ 
ing Co., C.C.A.Ohio. 74 F.2d 193. 
Idaho.—Greenough v. Coeur D’Alenes 
Lead Co.. 18 P.2d 288, 62 Idaho 599. 
Mass.—Sagalyn v. Meekins, Packard 
& Wheal. Inc., 195 N.E. 769. 

Mich.—McLaughlin v. McLaughlin. 
Ward & Co., 269 N.W. 218, 277 
Mich. 419. 

Pa.—Evans v. Diamond Alkali Co., 
172 A. 678. 315 Pa. 335. 

Pramatara iaolnaloB of oomuial faaa 
in a rafaranoa ordered will be denied, 
although counsel representing stock¬ 
holders would be entitled to their 
fees out of aggregate fund recovered. 
—Uftelman v. Boillin, 82 S.W.2d 546, 
19 Tenn.App. 1. 

80. U.S.—Wolfes v. Paragon Refin¬ 
ing Co., C.C.A.Ohlo. 74 F.2d 193. 

Pa.—Evans v. Diamond Alkali Co.. 
172 A. 678, 316 Pa. 336. 

Wot motivating oanaa of aattlamant 
aaonrad 

Minority stockholders were not en- 

19 C.J.S.-17 


titled to allowance for services ren¬ 
dered by their attorneys in suing 
corporation and directors, which suit 
allegedly resulted in benefit to corpo¬ 
ration in settlement of controversy 
between corporation and its presi¬ 
dent, where evidence showed that 
payment by president was brought 
about by industry of others than mi¬ 
nority stockholder and settlement 
was achieved before board of direc¬ 
tors had knowledge or information 
that suit had been brought.—^Wolfes 
V. Paragon Refining Co., C.C.A.Ohio, 
74 F.2d 193. 

56. U.S.—^Wolfes v. Paragon Refin¬ 
ing Co., supra. 

54. Wash.—Joyce v. Congdon, 195 P. 
29. 114 Wash. 239. 

55. Wash.—Tefft v. Schaefer, 239 P. 
837. 136 Wash. 302, modified in oth¬ 
er respects 239 P. 1119. 136 Wash. 
302. 

56. N.Y.—Qodley v. Crandall, etc., 
Co.. 106 N.E. 818, 212 N.Y. 121, L. 
R.A.1915D 632. modifying 139 N. 
Y.S. 236. 163 App.Div. 697. 

57. R.I.—Madoian v. Union for Re¬ 
habilitation of Village of Haght, 
166 A. 770, 63 R.I. 236. 
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58. Mo.—Caldwell v. Eubanks. 30 S. 
W.2d 976, 326 Mo. 185, 72 A.L.R. 
621—Hall V. O’Reilly Realty & Inv. 
Co.. 267 S.W. 407, 306 Mo. 182. 

59. Cal.—Singh v. U. S. American 
Malwa Sudharak Soc., 54 P.2d 1099. 
6 Cal.2d 405. 

Funds properly nsed 

Evidence in a particular case was 
held to support a trial court’s find¬ 
ing that funds of nonprofit corpora¬ 
tion were properly used by its offi¬ 
cers in defense of suit against cor¬ 
poration, its predecessor association 
and certain individual members of 
both, subsequent to dismissal of cor¬ 
poration as party defendant, where it 
was reasonably probable that attempt 
might be made to enforce any Judg¬ 
ment obtained against corporation — 
Singh V. U. S. American Malwa Sud¬ 
harak Soc., supra. 

60. Mich.—Cicotte v. Anciaua:. 18 N 
W. 793, 53 Mich. 227. 

61. Me--—Conners v. Conners Bros. 
Co., 86 A. 843, 110 Me. 428. 

68. Ky.—^Fix v. Isaacs’ Adm’rs, 60 
S.W.2d 986, 249 Ky. 53. 

Mass.—Moss v. Copelof, 121 N.E. 608. 
231 MASS. 613. 
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laches.** 

In New York, under applicable statute, a trustee, 
director, manager, or other officer of a corporation 
having a general superintendence of its concerns 
may maintain an action against one or more trus¬ 
tees, directors, managers, or other officers to compel 
them to account for their official conduct and to pay 
to the corporation any money or the value of any 
property which they have misappropriated, divert¬ 
ed, lost, or wasted through the violation of their 
duties.*^ The statute is broad enough to permit ac¬ 
tions against the directors of a foreign corpora- 
tion*5 and against former directors;** but it docs 
not allow the maintenance of an action by the 
treasurer, he not being an officer having a general 
superintendence of the concerns of the corpora¬ 
tion.®*^ 

A director may, on the theory of a derivative 
action, as a stockholder maintain an action against 
other directors of a corporation for their miscon¬ 
duct with respect to its assets.** Despite the form 
of the action, plaintiff’s rights will be governed by 
an agreement made by him as a stockholder where 
he and defendants are the only persons having an 
interest in the stock of the corporation and there 
are no creditors.** 


In an action by one person, it is not necessary to 
join as parties the other persons named in the stat¬ 
ute.*^* The corporation may,*^! but need not,^* be 
made a party. 

Plaintiff cannot be deemed guilty of laches where 
he acts with reasonable promptness after the cause 
of action arises.*^* Plaintiff is not required, as a 
condition precedent, to request the officers being 
sued first to proceed against themselves to seek res¬ 
titution on behalf of the corporation.*^^ The com¬ 
plaint is sufficient where it alleges facts showing 
plaintiff’s right to sue :ind a cause of action within 
the statute but plaintiff should allege specifically 
that he is a director at the time of the commence¬ 
ment of the action or he should allege other facts 
which by necessary inference show him to be such.*^* 
Also, he is bound to state the circumstances neces¬ 
sary to support the action with such clearness, pre¬ 
cision, and certainty that defendant may know what 
he is called on to answer and be able to plead a di¬ 
rect and unequivocal plca.^^ It is not necessary, 
however, that plaintiff indicate in the title of the 
action the representative character, such as director, 
in which he sucs.78 In such suit the court may ap¬ 
point a receiver*^® and grant an injunction as ancil¬ 
lary to the appointment of the receiver.** 


Fraud 

In director's suit aeralnst codirec¬ 
tors as sureties on insolvent corpo¬ 
ration’s note to plaintiff director, 
only solvent codirector could plead 
that plaintiff fraudulently induced 
defendant to sign.—Fix v. Isaacs* 
Adm’rs, 60 S.W.2d 986, 249 Ky. 631. 
XUegaUty 

The illegrality of agreement among 
directors to pay one of their number 
certain sum out of corporate funds 
when nothing is due him is defense 
of action on notes given in pursuance 
of agreement.—Moss v. Copelof, 121 
N.E. 608. 231 Mass. 613. 

63. Delay of tea yearn by director 
was held to constitute such laches as 
would bar suit to compel other direc¬ 
tors to return to corporation a part 
of their salary claimed to be exces¬ 
sive.—Peters v. Joseph Obert Co., 177 
A. 811, 317 Pa. 669. 

64. N.Y.-—Manix v. Fantl, 206 N.Y.S. 
174, 209 App.Div. 766. 

14a C.J. p 167 note 29. 

No aew canse of action created 
The statute does not create a new 
cause of action, but qualifies and 
grants permission to certain officers 
to enforce an existing one.—Manix 
V. Fantl. supra. 

65. N.Y.—Miller v. Quincy, 72 N.E. 
116, 179 N.Y. 294, reversing 86 N. 
Y.S. 310, 88 App.Div. 629. 


66. N.Y.—Jacobus v. Diamond Soda 
Water Mfg. Co., 88 N.Y.S. 302, 94 
App.Div. 366, modifying 77 N.Y.S. 
898. 38 Misc. 371. 

67. N.Y.—Doughlin v. Worker, 137 
N.Y.S. 257, 152 App.Div. 466. 

68. N.Y.—Triiub v. Arrow Mfg. Cor¬ 
poration, 202 N.Y.S. 121, 207 App. 
Div. 292. 

Bntltliag complaint 

Where three directors of corpora¬ 
tion owned all stock, and two of them 
were obviously hostile to plaintiff, 
the third director, the fact that com¬ 
plaint was not entitled, as is usually 
the case in derivative actions, that 
plaintiff was suing on behalf of him¬ 
self and all other stockholders sim¬ 
ilarly situated did not preclude him 
from maintaining action as deriva¬ 
tive action by stockholder.—Traub v. 
Arrow Mfg. Corporation, supra. 

69. N.Y.—Murray v. Del Drago, 166 
N.Y.S. 662. 

7a N.Y.—Miller v. Barlow. 79 N.Y.S. 
964, 78 App.Div. 331. 

71. N.Y.—Higgins v. Applebaum, 170 
N.Y.S, 228, 183 App.Div. 627—Mil¬ 
ler v. Barlow. 79 N.Y.S. 964, 78 
App.Div. 331. 

Joinder of oanses 

That corporation was made party 
defendant was held not to make par¬ 
ticular complaint subject to objec¬ 
tion that it Improperly Joined causes 
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of action.—Higgins v. Applebaum, 
170 N.Y.S. 228, 183 App.Div. 627. 

78. N.Y.—Green v. Compton, 83 N 
Y.S. 688, 41 Misc. 21. 

73. N.Y.—Jacobus v. Diamond Soda 
Water Mfg. Co., 88 N.Y.S. 302, 94 
App.Div. 366, modifying 77 N.Y S. 
898, 38 Misc. 371. 

74. N.Y.—Manix v. Fantl, 205 N Y. 
S. 174, 209 App.Div. 766. 

7a N.Y.—Higgins v. Applebaum, 
170 N.Y.S. 228, 183 App.Div. 627— 
Green v. Compton, 83 N.Y.S. 588, 
41 Misc. 21. 

Complaint helit to bs snfllolent 

N.Y.—Traub v. Arrow Mfg. Corpo¬ 
ration, 202 N.Y.S. 121, 207 App.Div. 
292. 

76. N.Y.—Holhbart v. Star Wei 
Wash Laundry Co., 174 N.Y.S. 76. 
185 App.Div. 807. 

77. N.Y.—Franklin P. Ins. Co. v. 
Jenkins. 8 Wend. 130. 

7a N.Y.—Higgins v. Applebaum. 
170 N.Y.S. 228, 183 App.Div. 527. 

79. N.Y.— Goss V. Warp Twisting 
In Mach. Co., 117 N.Y.S. 228, 133 
App.Div. 122—Jacobus v. Diamond 
Soda Water Mfg. Co.. 88 N.Y.S. 
302. 94 App.Div. 366, modifying 77 
N.Y.S. 898. 38 Misc. 371. 

sa N.Y.—Goss v. Warp Twisting 
In Mach. Co., 117 N.Y.S. 228, 133 
App.Div. 122. 
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Costs should not be imposed on directors who are 
not guilty of bad faith.^^ 

§ 835. Actions by State against Directors 

Under appropriate etatutory provislona, the etate may 
maintain actions against directors of private corporations 
to require an accounting of official conduct. 

Under an appropriate statute in New York the 
attorney-general may sue in the name of the people 
to compel directors to account for their official con¬ 
duct in the management and disposition of the funds 
and property committed to their charge and to com¬ 
pel them to pay to the corporation any money or 
property appropriated, lost or wasted by them.82 
Such action can be maintained by the attorney-gen¬ 
eral in the name of the people, without a relator, 
whenever he is convinced, not only that it can be 
maintained, but that the public interests require it, 
although the people have no direct interest in the 
result, and although the grievance sought to be 
redressed is a private, and not a public, one.*^ The 
statute vests him with absolute discretion as to what 
the public interests require, and his decision is not 
subject to review by the courts.*^ 


The action although duly brought and prosecuted 
in the name of the people is, nevertheless, in the 
right of the corporation and for its benefit.®^ Be¬ 
fore its amendment the statute was confined in its 
application to causes of action for an accounting in 
a court of equity.*® 

The complaint in an action under the statute is 
demurrable for misjoinder of causes of action where 
one or more of the sc|)arate causes of action set up 
docs not affect some of the parties defendant.**^ 

In such an action, ‘the court may exercise the 
power conferred on it by statute to appoint a tem¬ 
porary receiver of the property of the company.®* 

In Wisconsin, certain statutes having their origin 
in the legislation of New York have been construed 
not to authorize the attorney-general to sue for the 
recovery of assets of the corporation and the recla¬ 
mation thereof either from the recipient or the rec¬ 
reant officers where there has been no such dissi¬ 
pation of the assets or property of the corporation 
as to disable it from performing its duties to the 
public, particularly in view of the fact that in Wis¬ 
consin there is no such legislative declaration of 
public policy as there is in New York.*® 


15 . Penalties 


§ 836. Liability for, and Proceedings to Re¬ 
cover 

Corporate officera may be liable to etockholdera for 
certain penalties under statutes imposing the same. 

Under appropriate statutory provisions, a stock¬ 
holder may be permitted to recover a penalty from 
officers for certain specified defaults, such as the re¬ 


fusal or failure on demand to permit an inspection 
of the corporate books®® to post monthly balance 
sheets ;®i to render a particular statement of all the 
assets and liabilities of the corporation,®2 or to ex¬ 
hibit the transfer book of a foreign corporation hav¬ 
ing an office in the state.®® 

Such statutes being penal in character®^ are to be 


81. N.Y.—^Jacobus v. Diamond Soda 
Water Mfg. Co., 88 N.Y.S. 302. 94 
App.Dlv. 366, modifying 77 N.Y.S. 
898, 38 Misc. 871. 

88 . N.Y.—People v. Haabrouck, 107 
N.Y.S. 257, 57 Misc. 130—People v. 
BrufT, 9 Abb.N.Cas. 163. 

83. N.Y.—People v. Ballard, 32 N.E. 
64, 134 N.Y. 269, 17 L.U.A. 737, re- 
veralng 8 N.Y.S. 918, 66 Hun 126. 

84b N.Y.—People v. Ballard, supra. 

85. N.Y.—People v. U. S. Equitable 

L. Asaur. Soc., 109 N.Y.S. 463. 124 
App.Dlv. 714, reversing 101 N.Y.S. 
354, 51 Misc. 339. 

88 . N.Y.—People v. U. S. Equitable 

li. Assur. Soc., supra. 

87. N.Y,--I*eople v. U. S. Equitable 
Li. Assur. Soc., supra. 

88 . N.Y.—People v. Hasbrouck, 107 
N.Y.S. 267, 67 Misc. 180. 


89. Wls—State v. Milwaukee Elec¬ 
tric R., etc., Co.. 116 N.W. 900. 136 
Wis. 179, 18 L..n.A.,N.S., 672. 

9a Ill—Babcock v. Ilarrsch, 141 N. 
K. 701, 310 Ill. 413—Cooper v. Nutt, 
254 lll.App. 445. 

14a C.J. p 168 note 53. 

Statute not nncouBtitntlonal 
Ill.—Babcock V Harrsch, 141 N.E. 
701, 310 Ill. 413. 

Penalties recoverable by creditors 
see Infra S5 893-907. 

91. Cal.—^Anderson v. Byrnes, 64 P. 
821. 122 Cal. 272. 

Repealed statute 

Cal.—Anderson v. Byrnes, supra. 

14a C.J. p 168 note 5$. 

92. N.Y.—Levey v. Levey. 3 N.Y.S. 
2d 499. 264 App.Dlv. 642. 

14a C.J. p 168 note 54. 

Purpose or motive of stockholder 
AVhere the right is conferred by 
statute in absolute terms, the pur¬ 
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pose or motive of the stockholder is 
not material in an action to recover 
the statutory penalty imposed for 
failure to render a statement on re¬ 
quest—Klingenschmidt v. Martocci, 
178 N.Y.S. 673, 108 Misc. 626. 

9a N.Y.—Cox V. Paul. 67 N.E. 586. 
175 N.Y. 328. 

94b Ill—Babcock v. Harrsch, 141 N. 
K. 701. 310 111. 413—O’Shea v. Kar- 
relh, 134 N.E. 2. 302 III. 126. 

14a C.J. p 168 note 66. 

Penalty luoideatr.1 

A statute requiring corporation to 
furnish annual report to requesting 
shareholder, and providing for pen¬ 
alty against olTlcers. recoverable by 
requesting shareholder, for neglect 
or refusal to furnish report, is in¬ 
tended primarily to protect investing 
public, and penalty is incidental to 
such primary object.—Tichenor v. 
Tichenor. 181 So. 863, 190 La. 77. 
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construed strictly.®® However, they are to be en¬ 
forced according to the legislative intent.®® 

Liability exists only when the case is brought 
within the statute;®*^ and under a statute imposing 
a penalty for failure to deliver a statement on re¬ 
quest, liability has been held to attach to the offi¬ 
cial indicated by the statute and by virtue of the 
office which he holds.®® It is no defense in an ac¬ 
tion by a stockholder to recover a penalty for re¬ 
fusal to furnish a specified statement on request that 
plaintiff is a director of the corporation and has 
daily access to its books and records;®® nor can an 
officer escape liability by resigning after the demand 
required by statute has been made on him.^ He is, 
however, relieved from liability where the corpora¬ 
tion is dissolved during the time allowed for com¬ 
pliance with the demand.® An officer is not liable 
to a penalty for refusing to exhibit a certain book 
where the corporation fails to keep such a book,® 
or where it is not in his possession.^ Similarly, a 
corporate officer having no knowledge of a stock¬ 
holder’s request for a financial statement is not 
liable for a statutory penalty;® nor is an officer li¬ 
able to other stockholders for refusal to deliver a 


corporate statement where he has, in compliance 
with the statute imposing the penalty claimed by 
them, delivered a statement to a stockholder entitled 
thereto and kept a copy thereof on file.® A corpo¬ 
rate officer may not be held liable for the statutory 
penalty when he in good faith mailed an honest and 
accurate report but through an oversight failed to 
sign or verify it and the shareholder receiving it 
purposely refrained from pointing out such techni¬ 
cal defect in order to recover the penalties."^ 

The corporation is not a necessary party to pro¬ 
ceedings brought to recover a statutory penalty 
from corporate officers.® 

One seeking as a stockholder to recover penalties 
for corporate officers* conduct or default must al¬ 
lege and prove every fact on which right to recover 
depends.® Thus, it must be alleged and proved that 
plaintiff is a stockholder;^® that the corporation is 
one within the application of the statute that 
defendant is the corporate officer contemplated by 
the statute ;^® that such a demand as is con:emplat- 
ed by the statute was made;i® and that there was 
a refusal to comply with the demand.!^ However, 
no injury to the stockholder by reason of such re- 


9Sb in. —Cooper V. Nutt, 254 in«App. 
446. 

La.—Tichenor v. Tichenor, 181 So. 
863, 190 La. 77. 

N.Y.—Trouffhton v. Grace, 147 N.Y.S. 

993, 84 Misc. 677. 

Object of atotnte oonstderea 

The text rule does not compel 
courts to take such unreasonable 
view of statute as will defeat its ob¬ 
ject.—Cooper V. Nutt, 264 llLApp. 
445. 

•8. Ill.—Cooper v. Nutt, supra. 

N.Y.—Strope v. Albank Steel & Iron 
Supply Co.. 297 N.Y.S. 8. 162 Misc. 
934, affirmed 299 N.Y.S. 400, 252 
App.Div. 311—St. John v. Eberlin, 
61 N.Y.S. 998, 23 Misc. 685, 6 N.Y. 
Ann.Cas. 247. 

Debt 

Under common law system of 
pleadingr. as it previously existed in 
Illinois, debt was held to be proper 
form of action to recover penalty 
prescribed for refusal to permit ex¬ 
amination of corporate books by 
stockholders.—^Babcock v. Harrsch. 
141 N.E. 701, 310 Ill. 413. 

97. Mont.—Stanton Trust & Savinffs 
Bank v. Johnson, 85 P.2d 336. 

N.Y.—Schichowski v. Hoffmann, 185 
N.E. 676, 261 N.Y. 389, reversiner 
267 N.Y.S. 920, 236 App.Div. 663. 
Ohio.—Harpsier v. Biss Four Coal 
Co., 172 N.E. 670, 36 Ohio App. 10. 
14a C.J. p 168 note 60. 

XsmoraiiAa 

Denial of ri^ht to make memoran¬ 
da and copies from corporate books i 


may give rise to a cause of action 
under a statute imposing a penalty 
for denial of right to inspect and ex¬ 
amine corporate books and papers.— 
Babcock v. Harrsch, 141 N.E. 701, 
310 Ill. 413. 

I 891 Mont.—Stanton Trust & Savings 
Bank v. Johnson, 85 P.2d 336. 

89. N.Y.—Kli.igenschmldt v. Mar- 
toccl, 178 N.Y.S. 673. 108 Misc. 
626. 

X. N.Y.—Osborn v. Gilliams, 68 N.Y. 
8. 470, 33 Misc. 312, affirmed 74 N. 
Y.S. 623, 66 App.Div. 614. 

8. N.Y.—Osborn v. Gilliams, supra. 

3. N.Y.—-Blllingham v. E. P. Glea¬ 
son Mfg. Co., 88 N.Y.S. 398, 48 
Misc. 681. 

4. N.Y.—Gould V. Olympic Min. Co., 
96 N.Y.S. 455, 49 Misc. 612. 

6. Ohio.—Harpster v. Big Four Coal 
Co., 172 N.E. 670, 36 Ohio App. 10. 
Beqiaest to oorporatioa only is not 

sufficient to charge a particular cor¬ 
porate officer with liability for stat¬ 
utory penalty.—^Harpster v. Big Four 
Coal Co,, supra. 

8. N.Y.—Strope v. Albany Steel & 
Iron Supply Co., 297 N.Y.S. 8, 162 
Misc. 934, affirmed 299 N.Y.S. 400, 
252 App.Div. 311. 

7. La.—Tichenor v. Tichenor, 181 
So. 863, 190 La. 77. 

8. N.Y.—Gunst v. Goldstein, 61 N. 
Y.S. 707, 30 Misc. 44. 

8 . Mont. — Stanton Trust & Savings 
Bank v. Johnson, 86 P.2d 336. 
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N.Y,—Gunst V. Goldstein, 61 N.Y.S. 
707, 30 Misc. 44. 

10. N.Y.-—Pray v. Todd, 76 N.Y.S. 

947, 71 App.Div. 391—Tighe v. 

Lavery, 162 N.Y.S. 1005. 98 Misc 
245—^Hollister v. De Forest Wire¬ 
less Tel. Co., 94 N.Y.S. 604, 47 
Misc. 674. 

11. N.Y.—Tighe V. Lavery, 162 N.Y. 

S. 1005, 98 Misc. 245—-Hollister v. 
De Forest Wireless Tel. Co., 94 N. 
Y.S. 604, 47 Misc. 874—Gunst v. 
Goldstein, 61 N.Y.S. 707, 30 Misc. 
44. 

18. Mont.—Stanton Trust & Savings 
Bank v. Johnson. 86 P.2d 336. 
Bstoppel 

(1) '*A person cannot be made an 
officer of a corporation by estoppel 
so as to subject him to the penal lia¬ 
bility created by the statute."—Stan¬ 
ton Trust & Savings Bank v. John¬ 
son, Mont., 86 P.2d 336, 338. 

(2) This is particularly true where 
the person claiming estoppel has not 
had any dealings with the corpora¬ 
tion in reliance on the fact that de¬ 
fendant was such officer as is con¬ 
templated by the statute.-^Stiinton 
Trust & Savings Bank v. Johnson, 
supra. 

13. N.Y.—Buker v. Steele, 43 N.Y.S. 
346. 

14a C.J. p 168 note 63. 

14b Wash.—Brown v. Kildea, 108 P. 

452, 1135, 68 Wash. 184. 

14a C.J. p 168 note 64. 
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fusal need be shown to enable him to recover the 
penalty.!® Where the statute applies to both offi¬ 
cers and agents, and the complaint shows that de¬ 
fendant is an agent it need not allege that he is an 
officer.!® Where the defense relied on, in an action 
for failure to furnish the statement required by stat¬ 
ute, is that a statement was in fact rendered, it must 
appear by appropriate allegation that the statement 
was of the kind contemplated by the statute.!^ 


The stockholder who seeks to recover from cor¬ 
porate officers the statutory penalty imposed for 
their default or misconduct has the burden of es¬ 
tablishing his case!® by competent evidence.!® A 
preponderance thereof is sufficient to support a ver¬ 
dict for plaintiflF.20 

Cumulative penalties. Cumulative penalties are 
not recoverable,®! unless expressly allowed by stat¬ 
ute.®® 


D. LIABILITY TO CREDITORS AND THIRD PERSONS 

1. At Common Law 


§ 837. Relation to Creditors 

Except in a few Juriedictione directorc and offleera 
of a corporation are not eoneidered aa bearing a direct 
truat or fiduciary relation to the corporate creditora. In 
aome Juriadictlona aueh a relation la aald to ariae on In- 
aolvency of the corporation. 

Creditors of a corporation do not occupy the 


same relation to the directors as do the stockhold¬ 
ers.®® The officers and directors of a corporation 
are merely agents of the corporation,®^ and their 
duties and accountability are primarily to the cor¬ 
poration and not to its bondholders or other credi¬ 
tors.®® The directors of a corporation bear no oth- 


15. N Y.—Kelsey v. Pfaudler Proc¬ 
ess Fermentation Co., 3 N.Y.S. 723. 

16. N.Y.-~<3unst v. Goldstein. 61 N. 
Y.S. 707, 30 Misc. 44. 

17. N.Y.—bevey v. Levey. 3 N.Y.S. 
2d 499. 254 App.Div. 642. 

Answer insnflloiant 

An allee:ation that stockholder had 
been furnished by treasurer of cor¬ 
poration with written financial state¬ 
ments of corporation's condition was 
held to be insufficient to establish 
waiver as defense to action by stock¬ 
holder to. recover penalty for alleged 
refusal to furnish statement in re¬ 
sponse to demand, in absence of al¬ 
legation that statements and infor¬ 
mation relating to assets and liabil¬ 
ities of corporation were correct, 
and that they conformed to statu¬ 
tory requirements, except as to ver¬ 
ification thereof.—Levey v, Levey, 
supra. 

18. 111.—Cooper v. Nutt, 254 lll.App. 
445. 

▼alue of stock 

(1) Under a statute fixing penalty 

at a percentage of value of stock 
owned by complaining stockholder, 
he ha.s burden of proving actual val¬ 
ue thereof.—Babcock v. Harrsch, 141 
N.E. 701. 310 Ill. 418—Cooper v. 

Nutt. 254 lllApp. 445. 

(2) There is no presumption that 
stock Is worth its par or face value. 
—Babcock v. Harrsch, supra. 

19. III.—Cooper v. Nutt, 254 lll.App. 
445. 

Bvidsnee admissible 

A balance sheet of corporation was 
held to be admissible in evidence to 
prove value of plaintiff's stock.— 
Cooper v. Nutt, supra. 

Mvidsaoe iaadmissibla 

(1) Plaintiff’s letter written two 


years after demand for examination 
of corporate records was held to be 
inadmissible in determining stock 
value.—Cooper v. Nutt, supra. 

(2) Where defendant claimed that 
he had resigned from corporate of¬ 
fice contemplated by statute at time 
request for corporate statement was 
made to him, statements in a cor¬ 
porate report and a corporate Income 
tax return signed prior to such re¬ 
quest have been held inadmissible to 
show that he was such officer at 
time of request.—Stanton Trust & 
Savings Bank v. Johnson, Mont., 85 
P.2d 336. 

20. Ill.—Cooper v. Nutt, 254 lll.App. 

445. 

**Fiill aad complete proof** is not 

required in such case.—Cooper v. 
Nutt, supra. 

Bvldeaoe held enfloleBt 
111.—Cooper v. Nutt, supra. 

Bvideaoe insuffioient 

(1) In particular case, it was held 
that evidence was insufficient to 
show that defendant was treasurer 
of corporation within contemplation 
of statute at time request was made 
for statement of corporate affairs.— 
Stanton Trust & Savings Bank v. 
Johnson, Mont., 85 P.2d 336 

(2) Where defendant offered rec¬ 
ord of special meeting of hoard of 
directors of corporation to prove 
that he had resigned from office con¬ 
templated by statute before plain¬ 
tiff’s request for statement was 
made, it was held that evidence in 
particular case did not impeach rec¬ 
ord or show that meeting ^as a 
sham and fictitious.—Stanton Trust 
& Savings Bank v. Johnson, supra. 

21. N.Y.—Cox V. Paul. 67 N.E. 586, 

175 N.Y. 328, modifying 78 N.Y.S. 
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69. 65 App.Div. 508—Walcott V. 
Little, 91 N.Y.S. 411, 46 Misc. 96. 

22. N.Y.—St. John v. Eberlin. 51 N. 
Y.S. 998. 23 Misc. 585. 5 N Y.Ana 
Cas. 247. 

Vt.—Lewis V. Bralnerd. 53 Vt, 519. 

23. Ala.—Wilson v. Stevens, 29 So. 
678, 129 Jila. 630, 87 Am.S.lt. 86. 

Tex.—Dollar v, Lockney Supply Co., 
Civ.App., 164 S.W. 1076. 

Privity lacking 

There is no privity or privity of 
contract between the officers and di¬ 
rectors of a corporation and the cor¬ 
porate creditors. 

U.S.—Virginia-Carolina Chemical Co. 

v Ehrich, D.C.S.C, 230 F. 1005. 
La.—Wirth v. Albert. 141 So. 1. 174 
La. 373, followed in 141 So. 5. 174 
La. 386, and Bacher v. Albert, 141 
So. 5, 174 La 388. 

Tex.—Conrick v. Houston Civic Op¬ 
era Ass’n, Civ.App., 99 S.W.2d 382, 
rehearing denied. 

24. La.—Wirth v. Albert, 141 So. 1, 
174 La. 373, followed in 141 So. 5, 
174 La. 386, and Bacher v. Albert, 
141 So. 5, 174 La. 388—Allen v. 
Cochran. 107 So. 292, 160 La. 426, 
60 A.L.H. 459. 

Md.—Pritchard v. Myers, 197 A. 620, 
116 A.L.R. 775. 

Pa.—^Weimer v. Bockel, 194 A. 318, 
128 Pa.Super. 885. 

Tex —Conrick v. Houston Civic Op¬ 
era Ass’n, Civ.App., 99 S.W.2d 382, 
rehearing denied. 

25. La.—Bacher v. Albert. 156 So. 
191. 180 La. 108—Wirth v. Albert. 
141 So. 1, 174 La. 373, followed in 

I 141 So. 5, 174 La. 386, and Bacher 
V. Albert. 141 So. 5. 174 La. 388— 
Allen V. Cochran, 107 So. 292, 160 
La. 425, 60 A.L.R. 469. 
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er relation to its creditors than that of the agent 
of an individual to his creditors,^® at least prior to 
insolvency of the corporation,27 and until then the 
creditors have no special rights against the direc- 
tors28 except such as may be created by statute, dis- 
" cussed in §§ 876-910, or which may arise from tor¬ 
tious conduct imposing direct liability on the direc- 
, tors, discussed generally in §§ 645-646. 

A director is not a trustee^® or agent®® of the 
creditors, or at least he is not a technical trustee.®^ 
There is, however, a conflict of authority on this 
point. Some courts hold that a director is a trustee 
not only for the corporation and its stockholders, as 
is discussed in § 761 supra, but also for its credi¬ 
tors,®® or state, somewhat less strongly, that his re¬ 
lation to the creditors is of a fiduciary nature.®® 

In some cases a distinction is made between sol¬ 
vent and insolvent corporations, it being held that 
the directors of a solvent, going corporation do not 
occupy a trust or fiduciary relationship to the cred¬ 
itors,®^ but that when the corporation becomes in¬ 
solvent a trust or quasi-trust relationship arises be¬ 
tween the directors and creditors.®® In jurisdictions 
where this distinction prevails, the trust duty of the 
directors to the creditors arises when such a condi¬ 
tion of corporate affairs confronts the directors that 
it is obvious that the company is insolvent. Hence 
it may arise before actual steps either voluntary or 
involuntary have been taken to wind up the corpo¬ 
rate business.®® 

To the extent to which the assets of a corporation 


may be regarded as a trust fund for its creditors, 
discussed in § 193, the directors are undoubtedly the 
trustees of those assets for the creditors of the cor¬ 
poration.® 7 

A person who has been elected a director is not 
chargeable with the obligations and duties which 
arise out of the fiduciary relation which the law 
regards as existing between a director of a corpo¬ 
ration and its creditors, until he has been notified or 
informed of his election.®® 

President. It has been held that the president is 
a trustee for the creditors of the company.®® Under 
some circumstances he is a trustee for persons who 
loan money to the corporation.*® 

§ 838. Liability in General 

The liability of corporate directors, officers, and 
agents for debts, contracts, and torts of the corpo¬ 
ration is considered in detail in its general aspects 
in §§ 838-847 infra. Their liability for particular 
matters and acts is discussed in §§ 848-857 infra. 
Consult Pocket Parts for later cases. 

§ 839. —— Debts and Contracts of Corpo¬ 
ration 

Apart from conititutlonal, atatutory, or charter pro¬ 
vision, the directors and officers of a corporation are not 
as such personaiiy iiabie for its debts or contracts. 

The directors or officers of a corporation are not 
from their status as such alone personally liable for 
its debts or undertakings,*^ in the absence of a con- 


Md.—Pritchard v. Myera, 197 A. 620, 
116 A.L.R. 776. 

Mass.—Young v. Haviland, 102 N.E. 

338. 216 Mass. 120. 
as. Tex.—Conrick v. Houston Civic 
Opera Ass’n. Civ.App., 99 S.W.2d 
382, rehearing denied. 

14a C.J. p 169 note 79. 

87. N.J.—Whitfield v. Kern, 192 A. 
48. 122 N.J.Eq. 332. reversing 184 
A. 333. 120 N.J.Eq. 116. 

as. N.J.—^Whitfield v. Kem. aupra. 

88 . U.S.—Conway v. Bonner, C.C.A. 
. Tex., 100 F.2d 786. 

Tex.—Conrick v. Houston Civic Op¬ 
era Ass'n. Civ.App., 99 S.W.2d 382, 
rehearing denied. 

14a C.J. p 169 note 81. 

Bolvoney of corporation aa factor 
The directors, agents, and officers 
of a corporation are not trustees for 
its creditors, regardless of whether 
the corporation is solvent or Insol¬ 
vent.—Force v. Age-Herald Co., 33 
So. 866. 136 Ala. 271. 
aOi Ala.—O'Conner Min., etc., Co. v. 
Coosa Furnace Co.. 10 So. 29U. 95 
Ala. 614. 36 Am.S.R. 261. 

31. U.S.—Briggs v. Spaulding. N.Y., 


11 S.Ct. 924, 141 U.S. 132, 35 L.Ed. 
662. 

Va.—Farmville Planters* Bank v. 
Whittle, 78 Va. 787. 

**As between the corporation and 
its creditors a direct and express 
trust does not exist.”—Shoen v. Sioux 
Falls Gas Co.. 261 N.W. 393, 395, 63 
S.D. 627. 

38. La.—Hibernia Bank & Trust Co. 

V. Succession of Canclenne, 74 So. 
267, 140 La. 969. L.R.A.1917D 402. 

14a C.J. p 169 note 86. 

Moral obligation of directors to 
see creditors paid.—^Hibernia Bank & 
Trust Co. V. Succession of Cancienne, 
supra. 

33. Conn.—Baldwin v. Wolff, 74 A. 
948, 82 Conn. 559. 

Mich.—Veeser v. Robinson Hotel Co., 
266 N.W. 64, 276 Mich. 133. 

Wls.—^Whltford v. Heddeman, 219 N. 

W. 316, 196 Wis. 10. 

34b N.J.—Whitfield v. Kern, 192 A. 
48. 122 N.J.Eq. 332, reversing 184 
A. 333, 120 N.J.Eq. 115. 

14a C.J. p 169 note 88. 

35. N.J.—^Whitfield v. Kern, supra. 
14a C.J. p 169 note 89. 
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Statutory basis for rule 
In New Jersey it is said that the 
rule of the text has a basis in the 
statute which enjoins directors to de¬ 
clare dividends only out of surplus 
and net profits.—Whitfield v. Kern, 
supra. 

33. N.J.—^Blrd v. Magowan. 43 A. 
278. 

37. N.C.—Pender v. Speight, 76 S.B1. 
851. 169 N.C. 612, 615. 

14a C.J. p 170 note 93. 

38. Me.—Woodman v. Butterfield 
101 A. 25, 116 Me. 241. 

38. N.Y.—Conro v. Gray, 4 How.Pr. 
166. 

40. Ind.—Pugh V. Miller. 26 N.E. 
1040, 126 Ind. 189. 

14a C.J. p 170 note 96. 

41. Ariz.—Arizona Ass’n of Credit 
Men V. Associated Indemnity Cor¬ 
poration, 39 P.2d 626, 44 Ariz. 548. 

Cal.—Peterson v. Kaufman, 279 P. 

1016, 100 Cal.App. 330. 

Colo.—Condit v. Merritt Printing A 
Stationery Co., 184 P. 381, 67 Colo. 
185. 

Iowa.—Black Diamond Coal Co. v. 
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stitutional, statutory, or charter, provision imposing 
liability, see infra §§ 876-910, or of an agreement 
on their part to become liable, see infra § 840; and 
the foregoing is true as to officers de facto as well 
as to officers dc jure.^2 They are not liable on its 
contracts,^3 notes,bonds,or leases;^® neither 
are they personally liable for the compensation of 
an attorney officially employed by them,^*^ or for the 
compensation and expenses of a receiver appointed 


in a suit brought in good faith by them.** 

Directors and officers are not as such insurers or 
guarantors** and are not liable to pay the debt^ of 
the corporation merely because it fails or is unable 
to pay such debts.** Even where the corporation is 
insolvent, an officer is not obligated personally to 
pay its debts in the absence of a statute imposing 
such liability.*^ His only duty and obligation in this 


Anderson Coal Co., 189 N.W. 774, 
194 Iowa 238. 

Kan.—Maurice Rapoport & Co. v. 
Leppellman, 269 P. 690, 124 Kan. 
809. 

La.—Sutton v. Moreland. App., 177 
So. 396. 

N.y.—B -.skow V. Halow, 228 N.Y.S. 
414, 223 App.Div. 434. amrmed 1G8 
N.E. 409, 251 N.Y. 514—Gordon v 
Anderson. 193 N.Y.S. 665, 200 App. 
Dlv. 616—M. J. Grossman. Inc, v. 
David W. Gentle Post No. CIS of; 
American Lri^ion, 262 N.Y S. 806, 
146 Mi.sc. 768—Samuel Goldberg & { 
Son V. Siegel, 8 N.Y S 2d 897. ! 

Pa.—^Wehner v. Bockel, 3 94 A. 318, 
321, 128 Pa.Supcr. 385, citing Cor¬ 
pus Juris. 

Tox—American Appraisal Co v. 
Constantin. Civ.App., 98 S.W.2d 
1003—Wittlilt V. Pierce, Civ.App., 
291 S.W. 916. 

14a C.J. p 170 note 97. 

It has, however, been held that, 
because of the fiduciary relation of 
the directors to the corporation and 
the creditors, they are under a cer¬ 
tain moral ohligat on to see that the 
creditors are paid—Hibernia Hank, 
etc, Co V. Canclenne, 74 So. 267, 140 
La. 969. L.R.A.1917D 402. 

President 

That one was president of a cor¬ 
poration did not in and of itself ren¬ 
der him liable for corporate dc'iits,— 
Samuel Goldberg & Son v. S>gcl, 8 
N.Y.S.2d 897—14a C.J. p 170 note 97 
[a]. 

Security under lease 

Before otficer of corporation could 
be liable in an action for money had 
and received, for security deposited 
by lessee under its lease with corpo¬ 
ration, it was necessary to show 
that he actually leceived the money, 
it being insufficient where in doing 
so he merely acted as agent of the 
company of which he was president. 
—Waiters* Benev. Ass’n v. Celia. Mo. 
App.. 223 S.W. 444—14a C.J. p 170 
note 97 [a] (2). 

Traasursr and majority stoekhold. 

ar of corporation selling art objects 
on commission held not personally 
liable therefor.—Beskow v. Halow, 
228 N.Y.S. 414, 228 App.Div. 434. af¬ 
firmed 168 N.E. 409, 261 N.Y. 614. 

43. Or.—Doehler v. Lansdon, 298 P> 
200, 135 Or. 687. 

14a C.J. p 170 note 2 [c]. 


Diraotor’s failnra to take statutory 
oath was mere irregularity not mak¬ 
ing them personally liable on con¬ 
tract in behalf of corporation.— 
Doehler v. Lansdon, supra. 

43. Colo—Holmes v. Griffith. 29 P 
382, 1 Colo.App. 423. 

La.—Strawberry Growers* Corpora¬ 
tion V. Anzalone, 153 So. 535, 179 
La. 122. 

Md.—Iloath v. Michael, 125 A. 694, 
145 Md. 277. 

Mass.—Bankers* Trust Co. v Dock- 
ham. 181 N.E. 174. 279 Mass. 199 
Mich—Tros.s v. II E G. C'arke Co., 
2C4 N.W. 274 Mich. 263. 

NY—Union Properties v. Bogdanoff, 
294 N.YS. 151, 250 App.Div. 282— 
Lenile v. C. H M Bldg ('orpora- 
tion, 291 N.YS 483. 249 App Div. 
118—Commercial Credit Corpora¬ 
tion V. Wells. 240 N y.S. 139, 228 
App Div. 402. 

Okl —Watkins v. Cotton, 67 P.2d 957, 
180 Okl. 73 

Pa.—Dodson Coal Co. v. Delano. 109 
A. 676, 266 Pa. 660. 

Tex.—Quinn’s. Inc. v. Chazanow, Civ. 
App, 60 SW.2d 285—Wittliff v. 
Pierce, Civ App., 291 S.W. 916. 

14a C.J. p 170 note I, p 171 note 19 
Cbl. 

Contract not read by plRlatilf 

Recovery could not be had from 
officers of a corporation individually, 
under u contract executed by them 
in the name of the corporation, bv 
one who signed the contract with¬ 
out reading it, and without knowl¬ 
edge of Its terms, and without knowl¬ 
edge that a corporation existed. In 
absence of fraud —Gordon v. Ander¬ 
son, 193 N.Y.S. 665, 200 App.Div. 616. 

Contract conditioned on ratlfloation 

(1) Where it was understood that 
contract with corporation was not to 
be binding until ratified by directors, 
purported agent of corporation could 
not be held liable for breach of con¬ 
tract, where directors did not ratify. 
—Quinn's, Inc., \. Chazanow, Tex. 
Clv.App., 60 S.W.2d 286. 

(2) In this case it was held that, 
notwithstanding purported agent of 
corporation represented directors 
would ratify contract, plaintiff could 
not recover from agent for false 
statement or inability to convey tl- 

' lie, where plaintiff refused to accept 
I assets, unless contract was ratified, 
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which was never done.—Quinn's, 
Inc., V. Chazanow, supra. 

Bale of stock 

Where money is sent to the treas¬ 
urer of a corporation for stock 
which is never delivered, the corpo¬ 
ration, and not its treasurer, is lia¬ 
ble to an action for money had and 
received.—Loring v. Frue, Mich., 104 
XT.S. 223, 26 L.Ed. 713. 

Judgment enforceable against corpo¬ 
ration 

Where the promisee In a corpora¬ 
tion's contract can enforce full sat¬ 
isfaction of a Judgment obtained in 
an action against the corporation or 
the breach of the contract, the direc¬ 
tors. if liable at all for causing 
breach of contract, would not be per¬ 
sonally liable.—Liikach v. Blair, 178 
N.Y S. 8. 108 Misc. 20. 
i 44. Ga.—Ruffner v. Dunlop, 124 S. 

I K. 544, 32 Ga.App. 693. 

14a C J. p 170 note 2. 

45. US.—Slater Tru^t Co. v. Gard¬ 
iner, C.C N.Y.. 183 P. 268. 

46. Ind.—Torsteggo v. First Gor¬ 
man Mut. B'^nev. Soc., 92 Ind. 82. 
47 Am.ll. 135. 

N.Y.—M. J. Grossman, Inc. v. David 
W. Gentle I'ost No. 618 of Ameri¬ 
can Legion, 262 N.Y.S. 806. 146 
Mlsc. 768. 

Cornmnader of American Legion 
Post who signed lease on behalf of 
post was not party to instrument or 
personally liable thereon.—M. J. 
Grossman, Inc., v. David W. Gentle 
Post No. 618 of American Legion, su¬ 
pra. 

47. N.Y.— Drew' v. Longwell, 30 N. 
Y.S 733, 81 Hun 144. 

14a C.J. p 170 note 6. 

4C. Cal.—Ephraim v. Pacific Bank, 
69 P. 436, 136 Cal. 646. 

49. N.C—Townsend v. Williams. 
23 SE. 461, 117 N.C. 330. 

50. Ala.—Rudislll Soil Pipe Co. v. 
Eustham Soil Pipe & Foundry Co., 
97 So. 219, 210 Ala. 145. 

Wash.—Wilson v. Mears, 177 P. 815, 
106 Wash. 296. 

51. U.S.—Martin v. Chambers, Tex., 
214 P. 769, 131 CCA. 181. 

Kan —Maurice Rapoport & Co. v. 
Leppellman, 259 P. G90, 124 Kan. 
309. 

Bstate of oflioer 

No obligation rested on widow oi 
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respect is to administer the assets of the corpora¬ 
tion for the benefit of all the creditors.®* 

The fact that the execution of an instrument by 
a corporation is defective does not render the offi¬ 
cers individually liable, where the corporation is 
disclosed as the contracting party and is accepted as 
such by the other party to the contract;®* neither 
are they liable because contracts with the corpora¬ 
tion are informally made or because the business 
of the corporation is closely done.®^ 

Foreign corporation. Unless the local statute law 
makes a different rule, the directors of a foreign 
corporation doing business within the domestic state 
are clothed with the same immunity from personal 
liability for its debts as attends them in the state of 
the creation of the corporation, and this is true al¬ 
though the domestic statutes do not give express 
permission for the foreign corporation to do busi¬ 
ness within the domestic state, since that permis¬ 
sion is given by state comity; nor does it make any 
difference that the directors sought to be made liable 
reside in the domestic state, or that the foreign cor¬ 


poration might have migrated, so to speak, and set¬ 
tled there for the purpose of its business.®® The 
right of a foreign corporation to transact domestic 
business is treated in §§ 1810-1842 infra. 

Director or officer as alter ego of corporation. 
Where the director or officer is the alter ego of the 
corporation, that is, where there is such unity of 
interest and ownership that the separateness of the 
individual and corporation has ceased to exist, and 
the facts are such that an adherence to the fiction 
of separate existence of the corporation would sanc¬ 
tion a fraud or promote injustice, such director or 
officer will be held liable for obligations of the cor¬ 
poration.®® For a full treatment of the entity the¬ 
ory of corporations and the consequences thereof 
see §§ 4-5 supra. 

§ 840. — Individual Promise 

Directors and officers may be held personally liable 
for corporate debts or contracts where they so agree. 

Directors or officers may, of course, so contract 
as to create personal obligation on their part,®^ and 


estate of deceased ofAoer to pay 
debts of Insolvent corporation.—Dur¬ 
ham V. Piedmont Credit & Adjust¬ 
ment Bureau, 150 S.E. 361, 153 S.C. 
73. 

59. U.S.—Martin v. Chambers, Tex., 
214 F. 769, 131 C C.A. 181. 

53L N.Y.—Schwartz v. Obstlcr, 144 
N.Y.S. 20. 

Or.—Doehler v. Lansdon, 298 P. 200, 
135 Or. 687. 

Fanlty acknowledgueat of chattel 
mortgage 

That acknowledgment on corpora¬ 
tion’s chattel mortgage was not sub¬ 
stantially in statutory form does not 
make corporation’s officers executing 
Instrument individually liable to 
mortgagees.—Doehler v. Lansdon, 
supra. 

64L N.Y.—^Llnkauf v. Lombard, 33 
N.E. 472, 137 N.Y. 417, 33 Am.S.R. 
743, 20 L.R.A. 48. 

55. Ark.—Boylngton y. Van Etten, 
35 S.W. 622, 62 Ark. 63. 

66. Cal.—Wlttmann v. Whlttlng- 
ham, 269 P. 63, 86 CaLApp. 140. 

57. Ky.—SI usher v. Moore, 258 S-W. 
946, 202 Ky. 13. 

Pa.^—In re Kruger’s Estate, 107 A. 
379, 264 Pa. 51. 

Utah.—Ellison v. Pingree, 231 P. 827, 
64 Utah 468. 

Wash.—Schwab v. Getty, 268 P. 1035, 
145 Wash. 66, 54 A.L.R. 1382. 

14a C.J. p 171 note 19. 

"Where It appears that It was 
clearly the intention of the officer to 
assume the obligation as a personal 
liability and that be has been in¬ 


formed that credit has been extend¬ 
ed to him alone,” the officer Is per¬ 
sonally liable.—^Weimer v. Bockel, 
194 A. 318, 821, 128 Pa.Super. 385. 
BnAoidnoy of eoasideratioii 

(1) Where president of corpora¬ 
tion, after his oral contract to pay 
cost of construction work for corpo- 
I ration plus ten per cent, and fifteen 
I per cent on resulting savings, and 
after corporation's check to contrac¬ 
tor *'ln full” for services, executed 
his personal written contract. In con¬ 
sideration of services rendered to 
corporation and to himself, agree¬ 
ing to pay a fixed amount of sav¬ 
ings percentage, such contract was 
based on a valuable consideration.— 
In re Kruger’s Estate, 107 A. 879, 
264 Pa. 61. 

(2) Contract of president and prin¬ 
cipal stockholder with creditors of 
corporation to deliver property to 
it, to secure them and preserve its 
business, has consideration.—Elli¬ 
son V. Pingree, 231 P. 827, 64 Utah 
468. 

(3) But it was held in a case 
where a corporation contracted to 
sell plaintiffs property, and turn 
over identical proceeds, a promise by 
defendant director and treasurer of 
the corporation to turn over to 
plaintiff identical checks received by 
corporation was without considera¬ 
tion.—Crohon St Roden Co. v. Rud- 
nick, 122 N.E. 741, 232 Mass. 566. 

Agreement to repurohase stock 

(1) Officers of corporation under 
agreement with purchaser of pre¬ 
ferred stock may bo held personally 
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required to see that corporation re¬ 
purchased stock as stipulated.— 
Strasburger v. Rosenheim, 256 N.Y. 
S. 316, 284 App.Div. 644. 

(2) A written agreement by two 
officers whereby they both agree to 
buy back stock sold to the purchas¬ 
er is the personal contract of such 
officers and not that of the corpora¬ 
tion, even though such agreement 
was signed at the end in the name 
of the corporation by both officers.— 
Schwab V. Getty. 258 P. 1035, 146 
Wash. 66, 64 A.L.R. 1382. 

Bzoksrags commission 

Manager and stockholder of a cor¬ 
poration could make a contract to 
sell its property, which would bind 
him for commissions, even though 
not binding on the company.—Slush- 
er v. Moore. 258 S.W. 946, 202 Ky. 
13. 

Promise not conditional 

Contract for distribution of pro¬ 
ceeds of execution sale under judg¬ 
ment against corporation’s president 
on his note among corporation’s cred¬ 
itors by payee bank as trustee for 
them and execution of note by presi¬ 
dent for difference between amount 
of Judgment and bank’s share of pro¬ 
ceeds does not excuse giving of lat¬ 
ter note until bank completed dis¬ 
tribution of funds, the promise to 
give note not being conditioned on 
distribution.—Thomsen v. Culver 
City Motor Co.. 41 P.2d 697, 4 Cal. 
App.2d 639. 

Construction of contract as that of 

officer or corporation see infra SI 

1073, 1188. 
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where they do so they cannot excuse their failure 
to perform by setting up acts of the corporation,®® 
especially where they control every act of the cor¬ 
poration through stock ownership and membership 
in the board of directors.®® 

Directors and officers are personally liable on 
written instruments signed by them which are not 
so worded as to bind the company.®® So, where di¬ 
rectors or officers contract personally with one who 
is ignorant of the existence of the corporation and 
to whom no disclosure thereof is made, they are 
personally liable.®^ 

Sometimes the circumstances are such that the 


creditor may, at his option, proceed either against 
them or against the corporation,®® 

The fact that a director or officer signs in a rep¬ 
resentative capacity only does not detract from his 
personal liability where he acts in his own behalf 
alone.®® Conversely, if the parties intend that the 
corporation alone is to be bound, the fact that an 
officer signs as an individual does not render him li¬ 
able.®® 

They are, of course, liable on agreements made 
by them as individuals to pay the debts or obliga¬ 
tions of the corporation;®® but such agreements will 
not be construed to embrace debts or obligations be- 


58. Tex.—Kelly v. Collier. 82 S.W. 
428. 11 Tex.Civ.App. 353. 

59. Mich.—Knudsen v. Sanitary 

Dairy Co., 259 N.W. 160, 270 Mich 
650. 

Pa.—Weimer v. Bockel, 194 A. 318, 
128 Pa.Super. 385. 

Tex.—Kelly v. Collier, 32 S.W. 428, 
11 Tex.Civ.App. 353. 

Arr^mno&t not to oafface in ImeinoM 
Holder of ninety eigrht per cent 
of stock of dairy company of which 
holder was president, treasurer, and 
manager who in selling dairy busi¬ 
ness agreed not to engage in busi¬ 
ness within fifteen years within coun¬ 
ty. could not engage in business 
within such time on theory that cor¬ 
porate agreement did not bind him 
as individual where he was aware 
that his personal pledge was moving 
inducement of purchase.—Knudsen 
V. Sanitary Dairy Co., 269 N.W. 160, 
270 Mich. 650. 

Credit to ottcer inferred 
Where a corporation’s officer treats 
a transaction as a purely personal 
one, party dealing with officer need 
not give notice to officer that credit 
is extended to him exclusively to 
hold officer personally liable, but 
such fact may be inferred from all 
the circumstances.—^Weimer v. Bock¬ 
el. 194 A. 318, 128 Pa.Super. 385. 

60. N.Y.—Moss V. Livingston, 4 N. 
Y. 208. 

61. La.—Vititoe V. Shea. 109 So. 785, 
161 La. 984. 

N.D.—Gray v. Elder, 240 N.W. 477, 
61 N.D. 672—Baird v. Publishers’ 
Nat. Service Bureau, 199 N.W. 757, 
51 N.D. 374. 

Indorsement of note 
N.D.—Baird v. Publishers* Nat. Serv¬ 
ice Bureau, supra. 

Xtiabillty os principal 
N.D.—Gray v. Elder. 240 N.W. 477. 
61 N.D. 672. 

66 . Qa.—Osborne v. Dickey, 71 S.K, 
763. 9 Ga.App. 469. 

111.—Wilkinson v. Fleming, 80 111. 
353. 

14a C.J. p 171 note 22. 

63. Iowa.—Kessel v. Murray, 196 N. 


W. 691. 197 Iowa 17. S3 A.L.R. 
1346. 

Me.—Haynes v. Hunnewell, 42 Me. 
276. 

Pa.—Dodson Coal Co. v. Delano, 109 
A. 676, 266 Pa. 560. 

Designation as **president** of cer¬ 
tain company, in letter whereby de¬ 
fendant was claimed to have entered 
into contract in his individual capac¬ 
ity, was not conclusive that he was 
acting in a representative capacity, 
if in fact the letter showed an in¬ 
tent to bind him individually.—Dod¬ 
son Coal Co. V. Delano, supra. 

Adding '^direotor” after name 

The director of a corporation who 
signs a note, of which the corpora¬ 
tion is maker, its name being signed 
by its secretary on the face of the 
note, cannot escape personal liability 
by signing in his representative ca¬ 
pacity as a director of the corpora¬ 
tion his signature in that capacity, 
adding nothing whatever to the In¬ 
dorsement of the note.—Keasel v. 
Murray. 196 N.W. 591, 197 Iowa 17. 
33 A.L.R. 1346. 

64. U.S.—In re Delpark, CCA.N.Y, 
65 F.2d 582. 

Hegotiablo instmme&ts 

(1) An officer Who signs a nego¬ 
tiable note w hich the parties intend 
is to bind the corporation only is 
not liable on the note to the orig¬ 
inal payee.—In re Delpark, supra. 

(2) He would, however, be liable 
on such note to a holder in due 
course.—In re Delpark, supra. 

65. Colo.—Takamine v. Ilirschfeld. 
256 P. 312. 81 Colo. 601. 

Ky.—Harkins v. Rosier, 70 S.W.2d 
982, 983, 254 Ky. 61, citing Corpus 
Juris. 

fN.Y.—State v. Limburg. 105 N.Y.S. 

! 1016, 54 Mine. 404. 

Pa.—Commercial Finance Co, v. De 
Martelly. 112 A. 447, 269 Pa. 354. 
Tex.—Peter v. First Nat. Bank, Civ. 
App., 92 S.W.2d 1079, 1082, citing 
Corpus Juris. 

I4a C.J. p 173 note 26. 

Assumptiou of iudsbtsdusss 

Where officer on purchasing all as¬ 
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sets of diss'olving corporation as¬ 
sumed its liabilities, assets passed, 
chargeable with equitable lien of 
creditors.—Waggoner v. Herring- 
Showers Lumber Co.. 40 S.W.2d 1, 
120 Tex. 605, reversing. Civ.App., 286 
S.W. 260. 

Coutraet to purehoso corporate as¬ 
sets 

(1) Where before conveyance one 
of purchasing officers repudiated 
oral contract to accept transfer of 
corporate property and pay debts, 
conveyance to other purchasing of¬ 
ficer did not pass property to him in 
trust for both.—Waggoner v. Her¬ 
ring-Showers Lumber Co., supra. 

(2) In such cases, before accept¬ 
ance by creditor, purchasing officer 
could repudiate oral contract to ac¬ 
cept transfer of corporate properly 
including realty and to assume lia¬ 
bility.—Waggoner v. Herring-Show¬ 
ers Lumber C!o., supra. 

(3) Creditors could not acquire 
belter standing, to enforce contract 
for transfer of corporate assets. In¬ 
cluding realty and assumption of 
liability, than that occupied by con¬ 
tracting parties—Waggoner v. Her¬ 
ring-Showers Lumber Co., supra. 

CoBslderatlon for agreoment 

(1) Officers who give their person¬ 
al obligation for payment of corpo¬ 
ration’s debt and thereby secure time 
on debt cannot maintain that their 
promise to pay debt is without con¬ 
sideration.—Harkins v. Rosier, 70 S. 
W.2d 982, 354 Ky. 61. 
j (2) Where plaintiff agreed to ad¬ 
vance money to a corporation, and 
its officers agreed to pay after matu¬ 
rity on demand accounts assigned as 
security for the advancements. It 
was not necessary that consideration 
should have moved to officers per¬ 
sonally, it being sufficient to sustain 
the liability of all officers that plain¬ 
tiff agreed to advance the money to 
the corporation.—Commercial Fi¬ 

nance Co. V. De Martelly, 113 A. 447, 
269 Pa. 354. 

(3) Printing stock certificates for 
corporation is consideration for per- 
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yond their tcrms.®^ They arc liable where they per¬ 
sonally guarantee the payment of the obligations of 
the company,or where they guarantee perform¬ 
ance of the corporation's contracts.®^ Where the 
language is suHiciently broad it creates an absolute 
and unlimited guaranty;®® but an individual pledge 
or guaranty by the officers of one company pend¬ 
ing negotiations for the consolidation of the busi¬ 
ness of that company with another that the contract 
obligations of the second company will be fulfilled 
to the same extent and in the same manner as if 
the contemplated change had not taken place will 
not be construed to bind them unqualifiedly and ab¬ 
solutely under all circumstances to pay the obliga¬ 
tions of the latter company in the event of its be¬ 
coming insolvent and unable to pay.^® Directors 
who have personally gpiarantecd corporate debts are 
under no obligation again to become so bound on 
the expiration of their contract.An agreement 


between the creditors of the corporation and the di¬ 
rectors who are liable as indorsers, sureties, or 
guarantors on certain corporate debts, that the lat¬ 
ter shall be discharged from liability to the credi¬ 
tors on payment by them of a certain amount in 
equal parts, and that the assets of the corporation 
shall be collected and applied to the remaining in¬ 
debtedness, prevents a director from setting off a 
payment made by him thereunder against an indebt¬ 
edness owing by him to the corporation and which 
constitutes part of its assets.^® Directors and offi¬ 
cers securing an extension of time for the payment 
of a corporate obligation are estopped from assert¬ 
ing that such extension released them from their ob¬ 
ligation as guarantors.^® 

Directors or officers indorsing a corporate note as 
individuals are, of course, personally liable there- 
on.7® 


sonal promise of one who was secre¬ 
tary, stockholder, and director to 
pay for them.—Takamine v. Hlrsch- 
feld, 256 P. 312, 81 Colo. 601. 

(4) Officers and stockholders of 
corporation which was liable to bank 
as drawer of dishonored bills of ex- 
changre are. as agralnst defense of 
lack of consideration, individually 
liable on notes executed by them to 
bank pursuant to agreement releas¬ 
ing corporation from liability to bank 
and reciting that suit had been con¬ 
templated against makers of notes, 
where corporation was Insolvent at 
time of release, notwithstanding 
bank's reservation of right to sue 
others for losses suffered.—Peter v. 
First Nat. Bank, Tex.Civ.App., 92 S. 
W.2d 1079. 

ee. N.Y.—state v. Limburg, 106 N. 

Y.S. 1016, 64 Misc. 404. 

14a C.J. p 172 note 27. 

67. Ill.—Yaple v. Carman, 248 Ill. 
App. 379. 

S.C.—Mott Iron Works v. Clark, 69 
S.E. 227. 87 S.C. 199. 

14a C.J. p 172 note 28. 

Knowledge of insolvenoy of oorpo- 
rstioa 

Directors and officers guaranteeing 
a corporate dt-bl are charged with 
notice of the corporation's insolven¬ 
cy or inability to pay. 

111.—Yaple v. Carman, 248 llkApp. 
379. 

N.C.—Myers Co. v. Battle, 86 S.E. 
1034, 170 N.C. 168. 

68. Ala.—Tennessee Chemical Co. v. 
Cheatham, 116 So. 420, 217 Ala. 
399. 

Bestrioted gaaraaty 

Where directors of a corporation 
executed a promissory note to guar¬ 
antee sale of stock Issued to payc^e, 
the proceeds of the sale of stock as 
provided for in a resolution, to be 


paid to the payee until he should re¬ 
ceive his advance of the purchase 
price, such directors were not linblc 
on the note after the payee had 
withdrawn from the agreement con¬ 
templated by the resolution.—Waldo 
V. Stevenson, 193 P. 657, 69 Colo. 27.3. 

69. S C.—Mott Iron Works v. Clark. 
69 S.E. 227, 87 8.C. 199. 

14a C.J. p 172 note 29. 

70. N.Y.—^Wise v. Morgan, 13 Daly 
402, affirmed 103 N.Y. 682. 

71. Oa.—Rylander v. Sheffield, 34 
S.E. 348, 108 Ga. 111. 

72. Ky.—Gay v. American Trading 
Co., 200 S.W. 353, 179 Ky. 94. 

73. N.Y.—Hershkowllz v Kantor. 
240 N.Y S. 74. 75, 136 Misc. 382, af¬ 
firmed Hcrskowitz v. Kantor, 249 
N.Y.S. 924, 232 App.Div. 823. 

Beason for rule 

“The defendants assert that 'the 
negotiations for the extension of the 
mortgage were had by the directors 
of the corporation as such and not 
by them as individuals.’ . . . Eq¬ 

uity will not permit the defendants 
to hide behind so fiimsy a cloak to 
escape upon a mere preten.se and to 
permit itself to be used to commit 
an act of grave Injustice. In the sit¬ 
uation herein it may seriously be 
urged that the alleged cxten.sion was 
not of such a character as to lelleve 
these defendants. The defendants 
may not, in this instance, separate 
their individual from their represen¬ 
tative selves and arc estopped from 
asserting that their consent was not 
given to such an extension.*’—Horsh- 
kowitz V. Kantor, supra. 

74. Iowa.—^Northern Trust & Sav¬ 
ings Bank v. Ell wood, 206 N.W. 
256, 200 Iowa 1213. 

La.—J. B. Bealrd Corporation v. 
Johnson, App., 158 So. 856. 
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Mich.—Kramer v. Stryker, 264 N.W. 
CIS. 274 Mich. 179. 

Neb.—Bliss v. Farmers' Grain & 
Stock Co.. 254 N.W. 725, 127 Neb. 
147. 

Bxtenslon of time as oonslderatioa 

Extension of time to corporation 
for paying notes was sufficient con¬ 
sideration to officer for indorsement. 
Ill.—Geneva Organ Co. v. Ambassa¬ 
dor Theatres Corporation, 249 Ill. 
App. 390. 

Neb.—Bliss V. Farmers* Grain & 
Stock Co., 254 N.W. 726, 127 Neb. 
147. 

Joint indorsement 

Where the directors, in signing a 
note of the corporation, did so for 
the purpose of saving the corjmra- 
tion, which was approaching insol¬ 
vency, the signatures all being at 
about the same time, and each sign¬ 
ing on a condition that all the oth¬ 
ers would sign, and knowing that the 
money on the note could not be se¬ 
cured without the individual guaran¬ 
ty of the directors, it was held that 
they Were Joint indorsers under a 
Joint and several obligation.—Kcssel 
v. Murray, 196 N.W. 691, 197 Iowa 
17, 33 A.L.R. 1348. 

Mortgage securing note 

Where one who, as president of a 
corporation, has executed a note and 
mortgage, subsequently indorses the 
note indiviUuully, he is bound by all 
the stipulations in the mortgage.— 
Oeorgi-H. R. etc., Co. v. I’endlelon, 13 
S.E. 8J2, 87 Ga. 751. 

Waiver of notice of diBhoiLor 

Where corporate directors wlio had 
indorsed corporation's note individ¬ 
ually, signed agreement in “their re¬ 
spective flights’* and “official capac¬ 
ity" as directors assigning part of 
corporate rental to payee after cor¬ 
poration had defaulted In pkymeni 
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Loans. Directors are personally liable for mopey 
borrowed for the benefit of the corporation on their 
individual credit. Liability extends to those who 
are present at a meeting at which it is decided to 
borrow the money and who remain silent knowing 
that the money cannot be borrowed on the credit of 
the corporation.76 Where the officers of a corpora¬ 
tion guarantee the payment of a loan to it without 
stipulation, as to the time of the loan or of liability, 
their liability continues as long as the loan contin¬ 
ues.*^® 

Agreements among officers or with corporation. 
An agreement, by corporate officers of a corporation 
in consideration of loans already made, and to be 
made, by a bank to the corporation, to be jointly 
bound on all obligations of the corporation indorsed 
by them is not merely a private agreement among 
themselves, but is based on a sufficient consideration, 
is for the benefit of the bank, and may be sued on 
by it when it in fact granted renewal notes or ac¬ 
cepted new notes on the faith thereof. The liability 
imposed is not that of indorsers mcrcly.'^'^ After a 
corporation has become insolvent, and a note given 
by a director to the corporation is sought to be en¬ 
forced in the interest of the creditors, he cannot set 
up a secret agreement between himself and the cor¬ 
poration, as against the creditors and for the pur¬ 
pose of defeating the action.^® As reasonable sal¬ 
aries are in fact expenses to be deducted before any 
profits or dividends arc payable, a receiver as a rep¬ 
resentative of creditors is not entitled to the benefit 
of an agreement between persons who are the sole 
stockholders and directors that dividends shall be 


paid before salaries.^® 

A resolution by directors indemnifying the maker 
of a note against loss by reason of a claim on such 
note does not impose personal liability on the di¬ 
rectors to the payee of the note, the payee not being 
a third party beneficiary entitled to enforce the in¬ 
demnity agreement.®® 

§ 84L - Defective Incoq>oration or Or¬ 

ganization 

Directors and officers are personally liable on corpo¬ 
rate obligations if the corporation has been so defectively 
organized as to have neither de Jure nor de facto exist¬ 
ence. They are not so liable If the defect in organization 
Is a mere Irregularity and the corporation has de facto 
status. 

The rule that directors or officers of a corporation 
are not liable for its debts and obligations, discussed 
in § 839, applies where the corporation exists de 
facto, although there may have been some defect 
or irregularity in its organization,®^ but not where 
there has been a failure to perform those condi¬ 
tions precedent which are necessary to bring the 
corporation into existence at all. Hence directors 
or officers who contract debts in the name of the 
corporation before it has any existence either de 
facto or de jure, are personally liable,®^ and this is 
true even though they may act in good faith.®® The 
rule is consistent with the conclusion that a person 
who knows that he is dealing with a corporation be¬ 
fore it has made publication of its articles of incor¬ 
poration, stating the amount of indebtedness which 
it can contract, as required by law, cannot object 
that the publication was not completed, although be- 


of note, the agreement was held a 
waWer of notice of dishonor binding 
the directors individually.—Kramer 
V. Stryker, 264 N.W. 618, 274 Mich. 
179. 

76w Tex.—Uvalde Nat. Bank v. 

Brooks. Clv.App., 162 S.W. 957. 

7®. I*a.—Jones v. Trimble, 3 Rawle 
381. 

77. Ky.—Ijouisville First Nat. Bank 
v. Doherty, 161 S.W. 211, 156 Ky. 
386. 

14a C.J. p 172 note 39. 

78. Wash.—Shuey v. Holmes. 60 P. 
402, 22 Wash. 193—Barto v. Nix, 
46 P. 1033. 15 Wash. 563. 

78. N.J.—Mills V. Ilendershot, 62 A. 
642, 70 NJ.Kq. 258. 

80. N.C.—First Carolines Joint 

Stock Land Bank of Columbia v. 
Courtway, 167 S.E. 864, 200 N.C. 
522. 

81. N.Y.—Sacks v. Anne Realty Co., 
226 N.Y.S. 370, 131 Mlsc. 117. 

Ohio.—Bartholomew v. Bentley, 1 
Ohio St. 37. 


Collateral attack on existence of de 
facto corporation sec | 97 supra. 

82. U.S.—Claude Neon Lights, Inc. 
V. American Neon Light Corpora¬ 
tion, C.CA.N.Y., 39 P.2d 548, 551, 
modifying, D.C., 35 F.2d 263—Bak¬ 
er V. Bates-Street Shirt Co., C.C.A. 
Me., 6 F.2d 854. 

Mass.—Falls Rubber Co, of America 
V. Applebaum, 189 N.E. 833, 286 
Mass. 18. 

N.Y.—Baker-Goldstein Co., Inc. v. 

Kurtz, 203 N.Y.S, 532. 

Ohio.—American Soap Co. v. Rogue, 
152 N.E, 393. 20 Ohio App 375. af¬ 
firmed 150 N.E. 743, 114 Ohio St. 
144). 

14 C.J. p 202 note 7—14a C.J. p 173 
note 46. 

"Persons who assume to act ns of¬ 
ficers or agents of a purported cor¬ 
poration which, in fact, has no cor¬ 
porate existence de Jure or de facto, 
will be personally liable on contract 
for breach of contract or tort com- 
I mltted."--Claude Neon Lights, Inc. 
I V. American Neon Light Corporation. 

I supra. 


I’ersonal liability of promoters by 
reason of contracts see supra I 
132. 

Illegal corporation 

Ohio.—American Soap Co. v. Bogue, 
152 N.E. 393. 20 Ohio App. 376, af¬ 
firmed 150 N.E. 743, 114 Ohio St. 
149. 

Incorporation abandoned 

If directors in a proposed corpora¬ 
tion purport to bind it in advance ol 
Its organization for legitimate pro¬ 
motion expenses, and undertake to 
answer for the assumption of the ol»- 
ligation by the corporation, they 
may be held personally liable if they 
ab'iiidon the plan of organization and 
prevent the assumption of the obli¬ 
gation by the corporation.—Davis v. 
.loerke, 181 N.W. 68, 47 N.D. 39. 
Estoppel to deny corporate exist¬ 
ence In order to hold officers or 
agents liable see S 109 supra. 

83. Ohio.—Farmers* Co-op. Trust 
Co. V. Floyd, 26 N E. 110, 47 Ohio 
St. 525, 21 Am.S.R. 846. 12 L.R.A. 
846. 
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gun within the time specified.®^ The rule imposing 
liability has been said to be based on the general 
rule of agency discussed in Agency § 213, to the ef¬ 
fect that a person who assumes to act as agent for 
a nonexisting or legally incompetent principal ren¬ 
ders himself personally liable to the person with 
whom he deals who is ignorant of the facts.®® 

In some cases the liability of directors who con¬ 
tract in the corporate name before the organization 
of the corporation is so far completed as to author¬ 
ize them to do so is placed on the ground of a 
breach of implied warranty of authority.®® Where 
this is the view taken the liability of the directors 
is not necessarily for the balance due on the con¬ 
tract, but it is for the amount of the loss which 
plaintiff has sustained by reason of his not having 
the valid contract which the directors undertook 
that he should have.®^ 

Where the directors, together with all the sub¬ 
scribers to the articles of incorporation, are liable 
as partners on account of the failure to comply 
with the statutory requirements and a consequent 
failure to become legally incorporated, they are not 
liable as directors on a claim against the assumed 
corporation which has been purchased by one of 
the directors; they are liable only for an accounting 
and for repayment to him of his outlay.®® Also, al¬ 
though an organization never becomes a corpora¬ 
tion, yet a person who believes that he has been 
elected president of a legal corporation, and that he 
is acting as such is not liable on a contract made pri¬ 
or to his connection with the organization and on 
which he never intended to become personally lia¬ 
ble.®® 

The effect of failure of a foreign corporation to 
comply with the domestic law with respect to doing 
business on the liability of its officers and agents is 
treated in § 1860 infra this Title. 

Iowa.—Thornton ▼. Balcom, 62 
N.W. 190, 85 Iowa 198. 

85. U.S.—Baker v. Bates-Street 
Shirt Co., C.C.A.Me.. 6 P.2d 864. 

Ohio.—American Soap Co. v. Bo^rue, 

162 N.E. 893, 20 Ohio App. 375. af¬ 
firmed 150 N.E. 743, 114 Ohio St. 

149. 

88 . 111.—Seeberisrer ▼. McCormick, 

63 N.E. 840, 178 111. 404. affirming 
73 IlLApp. 87.. 

Ohio.—Farmere* Co-op, Trust Co, v. 

Floyd. 26 N.E. < 110, 47 Ohio St. 

626, 21 Am.S.R. 846. 12 L.R.A. 346. 

14 C.J. p 203 note 8—14a C.J. p 173 
note 61., 

87., Ohio.—^FarmeTa*' Co-op. Trust 
Co. V. Floyd, supra. 


Capital stock not paid in. It has been held that 
persons who organize a corporation, and in the 
character of its directors enter upon the business 
for which it was created and contract debts before 
the statutory amount of capital has been paid in, 
become jointly and severally liable to creditors®® 
to the extent of the difference between the amount 
of capital actually paid in and the amount which 
the statute required to be paid in.®^ They are lia¬ 
ble as partners where no capital stock is ever sub¬ 
scribed or paid, and no other steps are taken to 
complete the organization, and there is an entire 
failure of the incorporators to comply with the pro¬ 
visions of the law for the government of corpora¬ 
tions, so that the organization has not such a corpo¬ 
rate existence as will authorize its directors to en¬ 
ter into any kind of a contract, or incur any liabili¬ 
ty in the name of the corporation.®® However, in 
the absence of a statute expressly imposing such lia¬ 
bility, an officer of a corporation is not liable for its 
debts merely because he permits it to commence 
business before all of its capital stock is subscribed, 
in violation of a statute which requires such sub¬ 
scription before commencing business but does not 
make it essential to the legal existence of the cor¬ 
poration.®® 

Change of corporate name. Where a change of 
corporate name is made in such disregard of the 
formalities prescribed by law as to amount to an 
abandonment of the corporation itself, directors as¬ 
suming to act under the new name are personally li¬ 
able ;®® but mere failure to complete a change, prop¬ 
erly authorized, by filing the new name in the prop¬ 
er public office has no such effect.®® 

Repeal or forfeiture of charter; reinstatement. 
Directors and officers who incur obligations on be¬ 
half of a corporation whose charter has been for¬ 
feited are personally liable therefor to creditors 
having no knowledge of such forfeiture.®® On the 

V. Bate, 26 S.W. 638, 96 Ky. 366, 16 
Ky.U 626. 49 Am.S.R. 300. 

98w Ill.—Pllsen Brewing Co. v. Wal¬ 
lace. 125 N.E. 714, 291 Ill. 69. di«- 
tinffuishina Cincinnati Cooperagre 
Oa V. Bate. 26 S.W. 638, 96 Ky. 
366. 16 Ky.U 626. 49 Am.S.R. 800. 

Kan.—Black. Sivalls & Bryson 
V. Connell. 86 P.Zd 546, 149 Kan. 
118. 

Ohio.—Package Sales Corp. v. Cincin¬ 
nati Orchards Co., 24 Ohio N.P..N. 

a. 818. 

VromlsBory nets 

The president of corporation who 
executed note in name of corpora¬ 
tion after forfeiture of Its charter 
became personally liable thereon to 
person taking note without knowl- 


8L Ind.—Coleman v. Coleman, 78 
Ind. 844. 

89. N.Y.—Fuller v. Rowe. 67 N.Y. 
28. 

98, Mo.—HequemboursT v. Edwards, 
66 S.W. 400. 156 Mo. 514, revers¬ 
ing 50 aw. 908. 

91. Ohio.—Farmers* Co-op. Trust 
Co. V. Floyd. 26 N.E. HO. 47 Ohio 
St. 626. 21 Am.S.R. 846. 12 L..R.A. 
846. . . 

14a C.J. p 178 note 54. 

8. Kan.—Walton v. Oliver. 30 P. 
172, 49 Kan. 107, 38 Am.S.R. 365. 

99L Wash.—^McKay v. Oarman, 168 
P. 1082. 89 Wash. 23. 

14a.C.J. p 173 note 66. 

94L Ky.—Cincinnati Cooperate ‘Co. 
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other hand, if the officers have no knowledge of the 
repeal of the charter and in good faith contract with 
persons who understand that the officers are acting 
for the corporation, they are not personally liable on 
the contract after the corporate charter is reinstat- 
cd.97 

§ 842. -Corporate Acts 

Ordinarriy a director or olficor la not liable peraonally 
for corporate acta. 

Ordinarily a director or officer of a corporation is 
not responsible individually for the corporate acts.®* 
The rule which exonerates an agent for responsi¬ 
bility for acts done in behalf of his principal, see 
Agency § 275 a, operates in favor of the directors 
of corporations.®® 

§ 843. — Ultra Vires Acts and Debts 

Corporate offlcera or agenta openly acting for the 
corporation In good faith and without fraud are not per¬ 
aonally liable to creditora for ultra vires acta or contracts. 
They are ao liable if the ultra virea act alao conatitutea 
a waate of corporate funda, at leaat to the extent of the 
funds so wasted. 

The directors, officers, or agents acting for a cor¬ 
poration are not liable for its ultra vires acts, where 
their representative character is disclosed and they 
act in good faith and without fraud,^ or where such 
acts are not violative of express statute or public 
policy.® A mere corporate creditor cannot hold an 
officer or agent of a corporation responsible for a 
mere ultra vires act, as distinguished from a fraud¬ 
ulent transfer or misapplication of corporate assets 
which prevents them from being available for the 
payment of corporate debts.^ Certainly the direc¬ 
tors of a corporation are not personally liable to an 
individual with whom they have done business, if 


the transaction with him is within the corporate 
powers, although at other times and with other per¬ 
sons, they may have, without wasting the corporate 
assets, done business not authorized by the charter.^ 
However, where the transaction is not only ultra 
vires but constitutes a waste of corporate funds, 
those officers and directors who acquiesced in or 
consented to it are liable to respond, not only to 
the stockholders but also to the creditors to the ex¬ 
tent of the funds so wasted.® Indeed the transac¬ 
tion may be restrained' by injunction on application 
of creditors whose rights are involved, as will be 
seen in the C.J.S. title Injunctions § 98, also 32 C.J. 
p 238 note 7. 

Where, although a debt is ultra vires, the corpo¬ 
ration is estopped to deny liability, the directors 
cannot be held liable as individuals or partners.® 

The borrowing of money and the giving of a cer¬ 
tificate of deposit which is in effect a promissory 
note does not constitute the exercise of a banking 
privilege so as to make the directors of the corpo¬ 
ration liable to the creditor on the theory that they 
have exceeded the corporate powers."^ 

For a consideration of the liability of the officers 
and agents of a foreign corporation for obligations 
incurred before statutory provisions requisite for 
the corporation to do business within the state are 
complied with see infra § 1860. 

§ 844. - Debts in Excess of Authority 

Generally officers or agents contracting for the cor¬ 
poration without, or in excess of, authority are person¬ 
ally liable, usually on the basis of a breach of warranty 
of authority. 

The rule which exonerates the director or officer 
from personal liability for the contractual obliga- 


edge of forfeiture of charter.—Black, 
Slvalla & Bryson v. Connell, 8S r.2d 
545 ; 149 Kan. 118. 

S7. U.S.—Held v. Crosthwaite, N. 
Y., 260 F. 618, 171 C.C.A. 877. 

Pa.—^Welmer v. Bockel, 194 A. 
318, 128 Pa.Super. 385. 

Tex.—Durham v. Wichita Mill, etc., 
Co.. Clv.App., 202 S.W. 138. 

Aots within aoope of authority 
IT,S.—Irving Trust Co. v. Deutsch, D. 
C.N.Y., 2 F.Supp. 971, modified on 
other grounds. C.C.A., 73 F.2d 121, 
certiorari denied Biddle v. Irving 
Trust Co., 65 S.Ct. 405, 294 U.S. 
70S, 79 L..Bd. 1243, rehearing de¬ 
nied 66 S.Ct. 514, 294 U.S. 733, 79 
L«.Ed. 1262, certiorari denied 
Deutsch V. Irving Trust Co.. 56 S. 
Gt. 405, 294 U.S. 708, 79 Li.ESd. 1248. 
Hammond v. Irving Trust Co.. 55 
a.Ct. 406, 294 U.S. 708, 79 UBd. 
1248, Irving Truilt Co. v. Mendes, 


65 S.Ct. 405, 294 U.S. 708. 79 L.Ed. 
1243 and Bell v. Irving Trust Co., 
55 S.Ct. 406. 294 U.S. 709, 79 L.Ed. 
1243. 

99. Wls.—Greenberg v. Whitcomb 
Lumber Co., 63 N.W. 93, 90 Wls. 
226, 48 Am.S.R. 911. 23 L.R.A. 439. 
14a C.J. p 174 note 61. 

1. Ga.—Hill V. Daniel, 183 S.E. 662, 
52 Ga.App. 427. 

Miss.—McCarty v. Love, 110 So. 796, 
145 Mies. 330. 

Tex.—Ray v. Foster, Clv.App., 53 S. 
W. 64. 

Bsasoa for ml# 

"In the execution of a contract, 
an agent does not warrant the au¬ 
thority of his principal to enter into 
the contract. The agent can be held 
personally liable upon the ground 
that he practiced fraud upon the oth¬ 
er party to the contract by repre¬ 
senting that his principal had an- 
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Ihorlty to enter Into the contract.**— 
McCarty v. Love, 110 So. 795, 796, 
145 Miss. 330. 

2. Tex.—Staacke v. Routledge, 241 
S.W. 994, 111 Tex. 489, affirming, 
Clv.App., 175 S.W. 444. 

3. Ala.—Force v. Age-Herald Co., 83 
So. 866, 136 Ala. 271. 

14a C.J. p 174 note 64. 

4. Ky.—Dietrich v. Uothenberger. 

75 S.W. 271. 25 Ky.L. 338. 

Tex.—Staacke v. Routledge. 241 S. 
W. 994, 111 Tex. 489. affirming, 
Clv.App., 176 S.W. 444. 

5. N.Y.—Gilbert v. Finch. 76 N.Y.S. 
143, 72 App.Div. 38. affirmed 66 N. 
E. 133, 173 N.Y. 456, 93 Am.S.R. 
623. 61 L.R.A. 807. 

6. Pa.—Smucker v. Duncan, 10 Pa. 
Co. 430. 

7. Ky.—Dietrich v. Rothenberger, 

76 S.W. 271, 25 Ky.L. 388. 
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tions of the corporation created through his instru¬ 
mentality assumes that in creating them he was act¬ 
ing within the scope of his authority as its contract¬ 
ing officer or agent, for in that case it is what it was 
intended to be, the contract of the corporation.* 
However, a director, officer, or agent who enters 
into a contract or incurs an obligation without, or 
in excess of, authority is individually responsible to 
the person with whom the contract is made,® as in 
the case of agency, generally discussed in Agency § 
208, and this is so even though the director, offi¬ 
cer, or agent acts in good faith under the belief 
that he has authority.^® 

It is frequently held that liability in such a case 


rests not on the contract but on the breach of the 
warranty, express or implied, that the officer has 
authority to bind the corporation,^^ and that there 
is no personal liability on the contract itself in such 
case unless it contains apt words to bind the offi¬ 
cer as an individual.^* 

Under some circumstances there is no liability, as 
where the facts or want of authority are known to 
the creditor,^* or where want of authority is un¬ 
known to both parlies, there being a mutual mis¬ 
take,or where the corporation, cither on the prin¬ 
ciple of ratification or of estoppel, is liable on the 
contract,^5 or where there were no representations 
and the corporation is not bound because the con- 


& Ky.—Taylor v. Wllllama, 17 B. 
Mon. 4S9. 

9^ IT.S.—Cllnchfleld Fuel Co. v. Hen¬ 
derson Iron Works Co., Ala., 254 
F. 411, 165 C.C.A. 631. 

Ky.—Mueller v. Nugent, 218 S.W. 
730, 187 Ky. 61. 

N.Y.—Horn v. Bennett. 3 N.Y.S.2d 
625, 263 App.Div. 630—T^evy v. 585 
West End Ave.. 260 N.Y.S. 794, 237 
App Div. 19. 

Ohio.—Hasse v. Bolton Mort^. Co.. 

163 K.E. 500, 29 Ohio App. 192. 
W.Va.—Danser v. Dorr, 78 S.E. 367, 
72 W.Va. 430. 

Wis.—Grleb & Erickson v. Estbergr, 
202 N.W. 331, 186 Wis. 174. 
Affraamsat for azoliaaga of stock 
Agent selling stock of corporation 
without authority held personally li¬ 
able under agreement for exchange 
of stock in another corporation, ei¬ 
ther for delivery of stock or money 
value thereof.—^Hasse v. Bolton 

Mortg. Co., 168 N.E. 500, 29 Ohio 
App. 192. 

Brokaraga ooaiaiiaBloa 

An officer, director, and stockhold¬ 
er employing broker to sell the busi¬ 
ness and assets of corporation, on 
the false representation that officer, 
director, and stockholder had au¬ 
thority from corporation to make the 
sale, was liable for payment of com¬ 
mission to broker procuring a buyer 
ready, able, and willing to purchase 
on the terms stated by the officer, di¬ 
rector, and stockholder.—Horn v. 
Bennett. 8 N.Y.S.2d 626. 263 App.Div. 
630. 

IOl Ky.—Mueller v. Nugent, 218 S. 
W. 730, 187 Ky. 61. 

11. Ky.—Mueller v. Nugent, supra. 
Wis.—Grieb & Erickson v. Estberg, 
202 N.W. 381, 332. 186 Wis. 174. 
14a C.J. p 174 note 71. 

“To hold . . . [Agent of cor¬ 
poration] personally liable upon the 
notes [which he signed], there must 
be some element of deceit or fraud 
In that which the agent did. or an 
express or Implied warranty on his 
part that he bad authority to, bind 


the** corporation.—Doveland v. H*^n- 
son. 179 N.W. 782. 783, 172 Wis. 627. 

“If one holds himself out as the 
agent of another, and as having au¬ 
thority to act for a principal, when 
In fact he has no such authority, and 
a third person relies on such repre¬ 
sentation and auflfers injury by rea¬ 
son thereof, the third person may 
have his remedy against the person 
Individually who caused the loss. 
. . . The general rule applies to 

those assuming to act for corpora¬ 
tions as in other cases.**—Orleb & 
Erickson. Inc. v. Estberg, supra. 
Soundest rule 

“In most of the cases the agent or 
officer pretending to have authority 
to act for his company is held re¬ 
sponsible upon the ground that he 
warrants his authority to act for his 
principal and not upon the theory 
that the contract is his owm, and this 
seems to be the soundest and best 
rule, though other courts hold him 
liable upon the ground of fraud.'*— 
Mueller v. Nugent, 218 S.W. 730, 732, 
187 Ky. 61. 

Bxtent of UablUty 

Where a president of a corpora¬ 
tion held himself out as agent of the 
corporation with power to sell and 
convey certain real estate, when he 
had no authority so to act. and the 
corporation repudiated the contract, 
such corporate officer is responsible 
to a broker who furnished a person 
ready, able, and willing to buy, for 
the amount of , the commissions 
which by the contract with such cor¬ 
porate officer he was to receive, and 
also additional expenses necessarily 
incurred by the broker In an action 
against the corporation for commis¬ 
sions, including a reasonable attor¬ 
ney fee.—Mueller v. Nugent, supra. 
Unaattiorlsea lease 

One making unauthorleod agree¬ 
ment for lease on behalf of corpora¬ 
tion may be liable to lessee for val¬ 
ue of lease as well as for actual 
damages.—^Levy v. 686 West End 
Ave., 260 N.Y.S. 794, 237 App.Div. 
19. 


12 . Ga.—Hill v Daniel, 183 S.E. 662. 
52 Ga.App. 427. 

Unblllty on reulevy bond 
Corporate officer who, without au¬ 
thority, signed replevy bond in la¬ 
borer's lien foreclosure with nsme of 
corporation followed by word "by** 
and his own name as secretary, with¬ 
out authority from eornoratlon, was 
held not personally liable na .surety 
on bond.—Hill v. Daniel, supra. 
Biabilltj not eoBtr?.otnal 
Corporation's officers’ snd direc¬ 
tors* misrepresentations ns to their 
authority to employ broker to pro¬ 
cure purchaser of corporation's as¬ 
sets did not render them contractu¬ 
ally liable as principals to broker.— 
Connelly v. Bartlett, 190 N.E. 799, 
286 Mass. 911. 

13. Wis.—Loveland v. Hanson, 179 
N.W. 782. 172 Wis. 627. 

14a C.J. p 174 note 72. 

Director iadaced to alga by ereditor 
Where director of corporation 
signed notes, having been induced to 
do so by representations of payee's 
agent that other directors had as¬ 
sented thereto, and where payee's 
agent know that such director had 
no authority to execute the notes, 
the director was not personally lia¬ 
ble.—Loveland v. Hanson, 179 N.W. 
782, 172 Wis. 627. 

CoastraetiTo kaowladgo 
Where plaint IfTs are transferees of 
the obligation and have not had any 
immediate dealings with defendants, 
and where the powers of the officers 
are staled in a public statute of 
which plain tiffs are bound to take 
notice, they cannot hold defendants 
liable for a mere excess of authority. 
—Sandford v. McArthur, 18 B.Mon.. 
Ky., 411. 

14. Ind.—Sourwlne v. McRoy Clay 
Works, 85 N.E. 782, 42 Ind.App- 
368. 

14a C.J. p 174 note 72. 

15. Mass.—Shawmut Commercial 
Paper Co. v. Auerbach, 101 N.E. 
1000, 214 Maas. 363. 

14a C.J. p 175 note 71. 
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tract is ultra vires.^^ To be actionable, an implied 
representation or warranty of authority must be one 
of fact and not of law.^7 

§ 845. -Torts 

A director, officer, or agent Is not liable for torta of 
the corporation or of other officers or agents merely be¬ 
cause of his office. He is liable for torta in which he has 
participated or which he has authorized or directed. 

Broadly speaking a director, officer, or agent of a 
corporation is not, merely by virtue of his office, 


liable! for the torts of the corporation or of other 
directors, officers, or agents.^* 

He is, however, as in the case of torts commit¬ 
ted by agents generally, discussed in Agency § 220, 
liable in damages for injuries suffered by third per¬ 
sons because of his own torts, regardless of whether 
he acted on his own account or on behalf of the cor¬ 
poration and regardless of whether or not the cor¬ 
poration is also liable.^8 He cannot escape liability 
on the ground that in committing the tort he acted 
as a director, officer, pr agent of the corporation,20 


16. U.S.—Holt V. WinUeld Bank, C. 
C.Kan., 26 F. 812. 

111.—Piser V. Serola, 182 Ill.App. 390. 
Tenn.—Hermitage Hotel Co. v. Dyer, 
142 S.W. 1117. 125 Tenn. 302. 

14a C.J. p 176 note 74. 

Vrohlblted gnarantea agraament 

Agent purporting to execute guar¬ 
anty agreement for corporation cov¬ 
ering obligations in lease assumed by 
another corporation is not liable for 
breach of implied warranty of au¬ 
thority, where there is a statute pro¬ 
hibiting corporations from becoming 
guarantor or surety for another. The 
court stated as basis for its conclu¬ 
sion that “an agent will not be lia¬ 
ble where he makes an unauthorized 
contract for an assumed principle, 
unless the contract is one that could 
have been enforced against the prin¬ 
ciple if authorized.**—Browne v. Hare, 
166 S.K. 362, 112 W.Va. 648. 

17. Kan —Abeles v. Cochran, 22 Kan. 
405. 31 AmR. 194. 

14a C-J. p 176 note 76. 

18. U.S—Barry v. L»egler, C.C.A.Mo.. 
39 F 2cl 297—Hitchcock v. American 
IMatc Class Co., Pa.. 259 F. 948, 
171 C.C.A. 24. 

Ala.—Williams v. R’ddlosperger, 114 
So. 796. 217 Ala. 62. 

Ariz.—Gila Water Co. v. Gila I^and 
& Cattle Co., 249 P. 751, 30 Ariz. 
569. 

t^al.—O'Connell v. Union Drilling & 
l»t‘trolcum Co.. 8 r.2d 867, 121 Cal. 
App. 302. 

Colo.—Snowden v. Taggart, 17 P.2d 
305, 91 Colo. 525—Barber v. Meyer, 
279 P. 41. 86 Colo. 175. 

I<iwa.—Slnmbaugh v. Haffa, 263 N.W. 

137, 217 Iowa 1161. 

Mass.—H D. Walls Co. v. American 
Bond & Mortgage Co.. 172 N.K. 
240, 272 Mass. 84—Tibbetts v. 

Wentworth, 143 N.K 349, 248 Mas.s. 
468. 

Minn.—Elllngson v. World Amuse¬ 
ment Service Ass'n. 222 N.W. 335, 
175 Minn. 663. 

Mo.—Wolfersberger v. Miller, 39 S.W. 
2d 758. 327 Mo. 1150--Darling & Co. 
V. Fry, App.. 24 B.W.2d 722. 

N.Y.—Qreenauer v. Shorldan-Brennan 
Realty Co.. 229 N.Y.S. 719, 224 App. 
Div. 199. 

8.C.— ^Patterson v. Orangeburg Fer¬ 


tilizer Co.. 108 S.11. 401, 117 S.C. 
140. 

Tex.—Staacke v. Routledge, 241 S.W. 
994, 111 Tex. 489, affirming. Civ. 
App.. 175 S.W. 444—Diversion Lake 
Club V. Self, Civ.App., 71 S.W.2d 
653. 

Vt.—Parker v. Cone, 160 A. 246, 104 
Vt. 421. 

Wash.—Northern Codfl.sh Co. v. Sti- 
berg. 164 P. 760. 96 Wash. 126. 

14a C.J. p 176 note 86. 

**Torts or wrongs of corporations 
through agents or officers are gov¬ 
erned by a different rule from that 
applicable where directors are sought 
to be held liable for corporate action 
involving negligence, or where will¬ 
ful conduct cannot be attributed to 
directors.**—Duncan v. Williamson. 74 
S.W\2d 215. 218, 18 Tenn.App. 153. 
By gtatats 

Under the Georgia civil code an 
agent la not liable for the negligence 
of an undorservant even if he was 
negligent In the selection of such 
underservant.—Pan-American Petro¬ 
leum Co. V. Williams, 164 S.F 759, 
174 Ga. 875, answer conformed to 
Pan-American Petroleum Corporation 
V. Williams, 165 S.E. 473. 45 Ga.App. 
490. 

19- Ala.—Rudisill Soil Pipe Co. v. 
East ham Soil l*ipc & Foundry Co.. 
97 So. 219, 210 Ala. 145. 

Cal.—O'Connell v. Union Drilling & 
Petroleum Co.. 8 P.2d 867, 121 Cal 
App. 302. 

Colo—Snowden v. Taggart, 17 P 2d 
305, 307, 91 Colo. 525, citing Corpus 
Juris. 

Ga.--Correr v. Bradshaw. 1C7 S.E. 119. 
122, 46 Oa.App 139, citing Corpus 
Juris. 

Iowa.—Luther v. National Inv Co., 
268 N.W. 589, 222 Iowa 305---Slam- 
baugh v. Haffa. 253 N.W. 137, 217 
Iowa 1161 

Ky.—Plrtle's Adm’x v. Hargis Bank 
& Trust Co.. 44 S.W.2d 541, 241 Ky. 
465, followed in Taylor's Adm'x v. 
Hargis Bank A Trust Co., 44 S.W. 
2d 549, 241 Ky. 36, and Pirtle's 
Adm’r V. Hargis Bank & Trust Co., 
49 S.W.2d 1002. 243 Ky. 752-—Ward 
V. Guthrie, 234 S.W\ 955, 193 Ky. 
76. 

La.—Lee v. Griffith, App., 140 So. 142, 
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annulling 13*7 So. 768, and follow¬ 
ing Dunn V. Griffith, 137 So. 766. 
Mass.—Lawrence Trust Co. v. Sun 
American Pub. Co., 139 N B. 656, 
245 N.E. 655. 245 Mass. 262. 

Minn.—Drees v. Minnesota Petroleum 
Co., 250 N.W. 663. 665. 189 Minn. 
608. citing Corpus Juris —Bllingson 
V. World Amusement Service Ass'n. 
222 N.W. 335, 176 Minn. 563. 

N.Y.—Debobes v. Butterly. 206 N.Y.S. 
104, 107, 210 App.Div. 50, quoting 
Corpus Juris. 

N.C.—Minnis v. Sharpe. 151 S.B. 7S6, 
198 NC. 364. 

Wash.—Dodson v. Economy Equip¬ 
ment Co., 62 P.2d 708, 188 Wash. 
340. 

14a C.J. p 175 note 78. 

Bvaslvsnsss of dlrsotor 
In proceeding to reinstate Judg¬ 
ment lien on ground of conspiracy, 
where explanation as to disposition 
of rents received by corporation own¬ 
er from realty in question was eva¬ 
sive and noninforming, director who 
acted as agent of corporation in pro¬ 
moting conspiracy was held personal¬ 
ly liable for amount of such rents.— 
Garlaseo v. Smith, 294 N.Y.S 772. 
250 App.Div. 634, affirmed 13 N.E.2d 
53, 276 NY 666, reargument denied 
14 N.E.2d 203, 277 N.Y. 650. 

XUegul restraint of trade 

Presidents of corporations who con¬ 
trolled acts of their companies were 
liable for damage's caused by illegal 
restraint of trade entered into by the 
companies.—Dietrich v. Capo Brew¬ 
ery & Icc Co., 286 S.W. ‘38. 315 Mo. 
507. 

SO. U.S.—Terminal Barber Shops v. 

Zoberg. C.C.A.N.Y.. 28 F.2d 807. 
Ala.—Tennessee Chemical Cc/. v. 
Cheatham, 116 So. 420, 217 Ala. 
399 

Cal —Booth v. I'eople’s Finance & 
Thrift Co. of Modesto, 12 r.2d 50, 
124 Cal.App. 131. 

Colo—Snowden v. Taggart, 17 P.2d 
305, 307, 91 Colo. 625, citing Cor¬ 
pus Juris. 

Ga.—Coffer v. Bradshaw, 167 S E. 119. 
122, 46 Ga.App. 139, citing Corpus 
Juris. 

Ind.—Dunbar v. Demaree, 2 N.E.2d 
1003. 102 Ind.App. 585. 
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or on the ground that the corporation may also be 
Hablc. 2 i As in any case, it is, of course, necessary 
that the facts show the commission of a tort before 
the officer may be held liable therefor.22 


A director, officer, or agent is liable for the torts 
of the corporation or of other directors, officers, or 
agents when, and only when, he has participated in 
the tortious act,*® or has authorized or directed it,** 


Iowa.—Luther v. National Inv. Co.. 
268 N.W. 689. 690. 222 Iowa 306. 
citinff Corpna Juria —Walker v. 
Howell. 226 N.W. 86. 89. 209 Iowa 
823. citinfiT Ck>rpiui Jnzia, rehearing 
denied and amended on other 
ground 229 N.W. 2. 

Ky.—Ward v. Guthrie. 234 S.W. 966. 
193 Ky. 76. 

Wash. 7 ~Dodson v. Economy Equip¬ 
ment Co., 62 P.2d 708, 188 Wash. 
340. 

14a C.J. p 176 note 79. 

“An executive officer of a corpora¬ 
tion ‘cannot shield himself behind 
an artificial and sometimes irrespons¬ 
ible creation from the consequences 
of his own acts, even though per¬ 
formed in the name of an artificial 
body.* **—Hitchcock v. American Plate 
Glass Co.. Pa.. 269 F. 948. 953. 171 C. 
C.A. 24. 

However it has been held that the 
officers of corporate barge owner, 
who acted only for owner in wrong¬ 
fully seizing barge by force after 
charterer had properly exercised op¬ 
tion to purchase, were not liable to 
charterer.—The U. S. 219. D.C.Pa., 
21 F.Supp. 466. 

Also it has been held that where 
the president and general manager 
of a corporation which was the char¬ 
terer of a vessel acted for the cor¬ 
poration and within his powers in di¬ 
recting the vessel to a berth, where 
she was injured by reason of the in¬ 
sufficient depth of water, he was not 
guilty of such mismanagement, mis¬ 
conduct. or negligence as to render 
him personally liable for the injury. 
—Sterns Lumber Co. v. John H. Rice 
Co.. D.CMe.. 260 F. 434. 

BspleTiB 

In replevin Judgment against cor¬ 
poration and its president was held 
not erroneous on ground that presi¬ 
dent did not act in individual capac¬ 
ity. since, in replevin action, which is 
in tort, principal and agent may be 
held liable.—^Bloch v. Egert. 172 A. 
523. 12 N.J.Mlsc. 445. 

21. Cal.—O'Connell v. Union Drilling 
& Petroleum Co.. 8 P.2d 867. 121 
Cal.App. 302. 

Colo.—Snowden v. Taggart. 17 P.2d 1 
805. 307. 91 Colo, 525, citing Corpus 
Juris— Bonflls v. Hayes, 201 P. 677, i 
70 Colo. 336. 

Ga.—Coffer v. Bradshaw, 167 S.E. 
119. 122. 46 Ga.App. 139. citing Cor- 
pus Juris. 

N.C.—Minnis v. Sharpe. 151 S.E. 735, 
198 N.C. 364. 

14a C.J. p 176 note 80. 

Corporate liability by estoppel 

Estoppel of an ostensible corpora¬ 
tion to deny its existence does not 


relieve its directors, who were con¬ 
ducting the business of the corpora¬ 
tion. of their individual liability for 
its tort if the corporation does not 
exist.—Bonflls v. Hayes. 201 P. 677. 
70 Colo. 336. 

22. Colo.—Snowden v. Taggart. 17 P. 
2d 305. 91 Colo. 625. 

14a C.J. p 176 note 81. 

Absence of essential element is fa¬ 
tal to tort claim against officer of 
corporation.—Snowden v. Taggart, 
supra. 

23. U.S.—Leonard ▼. St. Joseph 
Lead Co.. C.C.A.Mo., 76 P.2d 390— 
Barry v. Legler. C.C.A.Mo., 39 F. 
2d 297. 300, quoting Corpus Juris— 
Northwest Theatres Co. v. Hanson. 
C.C.A.Mont.. 4 P.2d 471—Martin v. 
Eagle Picher Lead Co., D.C Mo., 21 
F.Supp. 142—Hitchcock v. Ameri¬ 
can Plate Glass Co.. Pa., 259 F. 948. 
171 C.C.A. 24. 

Ala.—Tennessee Chemical Co. v. 
Cheatham, 116 So. 420. 217 Ala. 
399—Williams v. Riddlespergor. 114 
So. 796. 217 Ala. 62. 

Cal.—Thomson v. Culver City Motor 
Co.. 41 P.2d 597. 4 Cal.App.2d 639 
—O'Connell v. Union Drilling & Pe¬ 
troleum Co., 8 l».2d 867, 121 Cal. 
App. .**02. 

Colo.—Barber v. Meyer, 279 P. 41. 86 
Colo. 176. 

Kan.—Beeler & Campbell Supply Co. 
V. Riling. 296 P. 365, 368, 132 Kan. 
499, citing Corpus Juris. 

La.—Lee v. Griffith, App., 140 So. 142, 
143, quoting Corpus Juris, annul¬ 
ling, 137 So. 768, and following 
Dunn V. Griffith, 137 So. 766. 

Mass.—H. D. Watts Co. v. American 
Bond & Mortgage Co.. 172 N.B. 240, 
272 Mass. 84—Tibbetts v. Went¬ 
worth. 143 N.E. 349, 248 Mass. 468. 
Minn.—Ellingaon v. World Amuse¬ 
ment Service Ass’n, 222 N.W. 336, 
175 Minn. 563. 

Mo.—Patzman v. Howey, 100 S.W.2d 
851, 856, 340 Mo. 11. citing Corpus 
Juris —Wolfersberger v. Miller. 39 
S.W.2d 768, 327 Mo. 1160. 

N.Y,—Haefeli v. Woodrich Engineer¬ 
ing Co., 176 N.E. 123, 266 N.Y. 442, 
affirming 241 N.Y.S. 896, 229 App. 
Div. 742. 

Or.—Tauscher v. Doernbecher Mfg. 

Co.. 56 P.2d 318, 163 Or. 162. 

S.C.—Patterson v. Orangeburg Ferti¬ 
lizer Co.. 108 S.E. 401, 117 S.C. 140 
—Beauchamp v. Winnsboro Gran^ 
Corp., lot S.E. 866, 113 S.C. 622. \ 
Tex.—Staacke v. Routledge, 241 S.W. 
994, 111 Tex. 489, affirming. Civ. 
App.. 175 S.W. 444—Alamo Downs. 
Inc., V. Briggs, Civ.App.. 106 S.W. 
2d 733. error dismtosed—Peter v. 
First Nat. Bank. Civ.App., 92 S.W. 
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2d 1079—Diversion Lake Club v. 
Self, Civ.App., 71 S.W.2d 653. 

Vt.—^Parker v. Cone. 160 A. 246, 104 
Vt. 421. 

Wash.—Messenger v. Frye, 28 P.2d 
1023, 176 Wash. 291. 

14a C.J. p 176 notes 82. 84, 86. 
Former dirsotor 

In absence of evidence establishing 
causal connection between negligence 
of defendant while serving as direc¬ 
tor of corporation and loss sustained 
by plalntifTs Intestate by reason of 
directors' negligence after defendant 
had ceased to be director, defendant 
was held not liable.—Minnis v. 
Sharpe. 164 S.E. 626. 203 N.C. HO. 
reversing in part 162 S.E. 606. 202 
N.C. 300. 

Cue refusing to aet as director and 
officer of corporation, although not 
formally rejecting the offer, cannot 
be held liable for negligent acts of 
other officers to which he was not 
a party.—Bally v. Ramsey, 132 A. 
712, 285 Pa. 521. 

Statute luapplioable 
Wash.—Northern Codfish Co. v. Stl- 
berg, 164 P. 760. 96 Wash. 126. 

94. Ala.—^Williams v. Rlddlcsperger, 
114 So. 798, 217 Ala. 62. 

Ariz.—Gila Water Co. v. Gila Land 
& Cattle Co., 249 P. 761, 80 Arlz. 
6C9. 

S.C.—Beauchamp v. Winnsboro Gran¬ 
ite Corp., 101 S.E. 866, 113 S C 622. 
Vt.—Parker v. Cone, 160 A. 246, 104 
Vt. 421. 

Wash.—Messenger v. Frye, 28 P.2d 
1028, 176 Wash. 291. 

14a C.J. p 176 note 86. 

Torts committed at Instaaoe of officer 

(1) Directors and officers are liable 
for torts committed at their instance. 
—Peter v. First Nat. Bank, Tex.Clv. 
App.. 92 S.W.2d 1079. 

(2) “His liability is not limited to 
tortious acts which he actually and 
physically commits; it extends as 
well to tortious acts which he actual¬ 
ly brings about. Where a director or 
manager of a corporation—who sus¬ 
tains to the corporation the relation 
of master or principal in the sense 
of being its dominating force—him¬ 
self commands the commission of a 
tort by the corporation, though he 
does it as an officer and in the name 
of the corporation, he Is individually 
liable."—Hitchcock v. American Plate 
Glass Co.. Pa.. 259 F. 948, 952. 

Dam oauBlug overflow 

General manager oY farming cor¬ 
poration who directed farm superin¬ 
tendent to dam creek and slash tim¬ 
ber on adjoining property was held 
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or has acted in his own behalf,or has had any 
knowledge of, or given any consent to, the act or 
transaction,or has acquiesced in it when he either 
knew or by the exercise of reasonable care should 
have known of it and should have objected and tak¬ 
en steps to prevent it.27 

Destruction of corporate records by the officers 
or directors thereby preventing creditors from en¬ 
forcing the statutory liability of stockholders ren¬ 
ders such officers or directors liable for the resulting 
damage.28 An officer not participating in such de¬ 
struction cannot be held liable therefor.29 


§ 846. -Nonfeasance 

a. Doctrine stated 

b. Liability to creditors 

a. Doctrine Stated 

It If frequently held that directore, offlceri, and 
agents are not liable to third persons suffering injury or 
damage as a result of nonfeasance or a breach of duty 
owing to the corporation alone. 

The rule which makes directors, officers, and 
agents of a corporation liable for their torts to per¬ 
sons who suffer injury or loss thereby has been held 
to refer to malfeasance or misfeasance or positive 
wrong.30 In the absence of a constitutional, statu- 


liable for injury to adjoining prop¬ 
erty from slashing and from overflow 
of creek and for incidental injury to 
irrigation ditch.—Messenger v. Frye, 
28 P.2d 1023. 176 Wash. 291. 
Aasamptlon of liability by contract 
Tex.—Peter v. First Nat. Bank, Civ. 
App., 92 S.W.2d 1079. 

26. Mass.—Stegman v. Sturtevant & 
Haley Beef & Supply Co.. 137 N.E. 
3G3, 243 Mass. 269. 

Corporation ear need for prlvata pur¬ 
pose 

President and general manager of 
corporation, wrongfully appropriat¬ 
ing to own use for private business 
automobile furnished salesman for 
use in corporation's business, is lia¬ 
ble to same extent for negligence in 
operation thereof as though owner.— 
Stegman v. Sturtevant & Haley Beef 
& Supply Co., supra. 

^'26. U.S —Leonard v, St. Joseph Lead 
Co., C.CAJdo., 75 F.2d 390—Bar¬ 
ry V. Legler, aC.AJdo., 39 F.2d 297. 
Cal.—Thomsen v. Culver City Motor 
Co., 41 P.2d 597. 4 Cal.App.2d 639. 
La.—Blueflelds SS. Co. v. Lala Fer- 
reras Cangelosi SS. Co., 63 So. 96. 
133 La. 424—Lee v. Orifflth, App., 
140 So. 142, 143, quoting Corpus 
Juris, annulling 137 So. 768, and 
following Dunn v. Grifllth, 13f So. 
766. 

Mass.—Tibbets v. Wentworth, 143 N. 

E. 349. 248 Mass. 468. 

N.y.—Haofeli v. Woodrich Engineer¬ 
ing Co.. 175 N.E. 123, 265 N.T. 442, 
affirming 241 K.Y.S. 896, 229 App. 
Div. 742. 

Or.—Tauscher v. Doernbecher Mfg. 

Co., 56 P.2d 318, 158 Or. 152. 

Tex.—Diversion Lake Club v. Self, 
Civ.App., 71 S.W.2d 668. 

Knowledge from first to last 

An officer or director is liable 
where he has had knowledge from 
first to last of the wrongful acts of 
the corporation.—Hartzler v. Goshen 
Churn, etc., Co., 104 N.E. 34, 55 Ind. 
App. 456. 

27. Ala.—Williams v. Riddlesperger, 
114 So. 796, 217 Ala. 62. 

19 C.J.S.-18 


Ariz.—Gila Water Co. v. Gila Land St 
Cattle Co.. 249 P. 761, 30 Ariz. 669. 
Cal.—McClory v. Dodge, 4 P.2d 223. 
117 Cal.App. 148. 

Colo.—Snow'den v. Taggart. 17 P.2d 
305, 91 Colo. 525. 

Mo.—^Wolforsberger v. Miller, 39 S. 

W.2d 758, 327 Mo. 1160. 

Pa.—Baily v. Ramsey, 132 A. 712, 
285 Pa. 521. 

Wash.—Messenger v. Frye, 28 P.2d 
1023. 176 Wash. 291. 

14a C.J. P 176 note 86. 

Xu absence of culpable negligence 

in allowing commission of tort.— 
Thomsen v. Culver City Motor Co., 
41 TM 697, 4 Cal.App2d 639. 

Vnisance 

(1) A director or officer of a cor¬ 
poration may be held liable for a nui¬ 
sance created or maintained by the 
servants or employees of the corpo¬ 
ration, if he had knowledge of the 
existence or continuance of the nui¬ 
sance.—Nunnelly v. Southern Iron 
Co.. 29 SW. 361, 94 Tenn. 397. 28 
LR.A. 421. 

(2) So also if by exercising ordi¬ 
nary diligence In his official posi¬ 
tion he should have known of it.— 
Cameron v. Kcnyon-Connell Commer¬ 
cial Co., 56 P. 368. 22 Mont. 312, 74 
Am.S.R. 602, 44 L.R.A. 568. 

Diversion of water 

General manager of farming cor¬ 
poration who, with knowledge of su¬ 
perintendent's diversion of water 
from adjoining premises by artificial 
ditches, failed to correct diversion, 
and cooperated therein, was held lia¬ 
ble to adjoining owner for trespass. 
—Messenger v. Frye, 38 P.2d 1023, 
176 Wash. 291. 

Batifloation not shown 

Statement of superior agent of cor¬ 
poration to plaintiffs, whose timber 
had been cut by subordinate agent 
that he would stand back of subor¬ 
dinate was held not such ratification 
as to make superior agent personally 
liable.—Parker v. Cone, 160 A. 246, 
104 Vt. 421. 


Ignorance resulting from gross neg* 
ligenee 

Directors without actual knowledge 
of officers' wrongdoing are liable if 
ignorance results from gross negli¬ 
gence, notwithstanding occasional 
wrongdoings do not charge them with 
negligence.—Minnis v. Sharpe, 162 S. 
E. 606, 202 N.C. 300. reversed in 
part on another ground 164 S.E. 625. 
203 N.C. 110. 

Knowledge laeldag 

President of corporation giving or- 
I ders for care and repair of elevator 
is not personally liable for injuries 
suffered on elevator out of repair, 
it appearing that he had no knowl¬ 
edge of agent's failure to perform 
order for repair, and no negligent 
act of any kind by him being shown. 
—Tibbetts V. Wentworth, 143 N.E. 
349, 248 Mass. 468. 

28. Cal.—Anheuser-Busch Brewing 
Ass'n V. Green, 265 P. 1026, 90 Cal. 
App. 453. 

Measure of damages 

Measure of damages for destruc¬ 
tion of corporation's records prevent¬ 
ing plaintiff from enforcing stock¬ 
holders’ liability on Judgment claim 
against the corporation is amount of 
Judgment.—Anheuser-Busch Brewing 
Ass’n V. Green, supra. 

89. Cal.—Anheuser-Busch Brewing 
Ass’n V. Green, supra. 

Vallure to keep records iasufitoieBt 
That corporation treasurer failed 
to keep records or benefited by their 
destruction is not basis for liability 
for destruction by others.—Anheuser- 
Busch Brewing Ass’n v. Green, supra. 
30. Ga.—Coffer v. Bradshaw. 167 S. 
E. 119, 122, 46 Ga.App. 139, citing 
Corpus Juris. 

La.—Wirth v. Albert, 141 So. 1, 174 
La. 373. followed in 141 So. 5. 174 
La. 386. and Bacher v. Albert. 141 
So. 5. 174 La. 388. 

Miss.—Gloster Lumber Co. v. Wilkin¬ 
son. 79 So. 97. 118 Miss. 289. 

Mo.—Darling & Co. v. Fry, App., 24 
S.W.2d 722. 

Tex. —Conrick v. Houston Civic Opera 
Ass’n. Civ.App., 99 S.W.2d 882. 


273 



§ 846 


CORPORATIONS 


19 C.J.S. 


tory, or charter provision imposing liability, a dircc- 
•■or, officer, or agent is not responsible to third per¬ 
sons for inattention, negligence, or other misman¬ 
agement amounting merely to nonfeasance and a 
breach of duty owing to the corporation alone.^i 
Nothing short of active participancy in a positively 
wrongful act intcndcdly and directly operating in¬ 
juriously to the prejudice of the party complaining 
will give origin to individual liability.32 

The doctrine of nonfeasance has in its terms been 
criticized and liability on the individual imposed or 
withheld depending upon whether or not there was 


a duty owing to the injured party by the officer or 
agent.33 jf the act complained of constitutes a 
breach of duty owed directly to the third person, 
there is personal liability.34 If such act consists 
only of a breach of duty which the officer or agent 
owes to the corporation, there is no such liability.^6 

Acts of others. Directors are not ordinarily per¬ 
sonally liable for loss caused by the wrongful acts 
or omissions of other directors, officers, agents, or 
employees of the corporation,^® unless it is the re¬ 
sult of their own failure to supervise the business 
or use proper care in appointing agents.®^ 


31. Ala.—Rudlsill Soli Pipe Co. v. 
Easthnm Soil Pipe & Foundry Co., 
97 So. 219, 210 Ala. 145. 

Kan.—Beeler & Campbell Supply Co. 

V. Riling, 296 P. 365. ir,2 Kan. 499. 
La.—Wlrth v. Albert. 141 So. 1, 174 
La. 373. followed in 141 So. 5. 174 
La. 386. and Baeher v. Albert. 141 
So. 5, 174 La. 388—Allen v. Coch¬ 
ran. 107 So. 292, 160 La. 425. 50 A. 
L.R. 459. 

N.Y.—^Werra v. Cansedy. 243 N.T.S. 
645. 229 App.Dlv. 690—Greenauer 
V. Shcridan-Brennan Realty Co.. 229 
N.Y.S. 719, 224 App D*v. 199. 

Tex.—Conrlok v. Houston Civic Opera 
Ass'n, Civ.App., 99 S.W.2d 382. 

14a C.J. p 177 note 89. 

“Executive oflicer of a corporation 
cannot be held liable for errors of 
Judgment, where he acts with rea¬ 
sonable care, without corrupt intent, 
and in good faith, unless his acts are 
unlawful per se or ultra vires.”—Re¬ 
liance Homestead Ass'n v. Nelson, 
154 So. 734, 736, 179 La. 680. 

Liability to corporation only 
Mass.—Tibbetts v. Wentworth, 143 
N.E. 349. 248 Mass. 468. 

Tex.—Conrick v. Houston Civic Opera 
Ass’n, Clv.App., 99 S.W.2d 382. 

Acts of snbordinats 

Officer of corporation is not per¬ 
sonally liable for error, mistake, or 
omission by subordinate employee re¬ 
sulting in damage to third person 
dealing with corporation.—Beeler & 
Campbell Supply Co. V. Riling, 296 
I’. 3G5, 132 Kan. 499. 

Personal injuries 

(1) The rule of the text has been 
applied to cases of negligence of di¬ 
rectors and officers resulting in per¬ 
sonal injury to third persons.—Ant¬ 
werp V. Linton, 35 N.Y.S, 318, 89 Hun 
417, affirmed 53 N.E. 1133, 157 N.Y. 
716—14a C.J. p 177 note 89 tal. 

(2) But in other cases corporate 
officers have been held liable for neg¬ 
ligence resulting in personal injury, 
see supra S 645. 

(3) The line of distinction is disr 
ceruible in the'holding that the negli¬ 
gence for which a corporate officer 
may be held liable must be acaivc 
negligence, amounting to misfeas¬ 


ance, as distinguished from mere 
nonfeasance or omission of duty.— 
O’Neil V. Young, etc.. Seed, etc., Co.. 
58 Mo.App. 628. 

33. Mo.—Fusz V. Spaunhorst, 67 Mo. 

266—Darling & Co. v. Fry, App., 

24 S.W.2d 722. 

Tox.—Conrick v. Houston Civic Opera 

Ass’n. Civ.App., 99 S.W.2d 382. 

33. Mo.—Darling & Co. v. Fry, App., 

24 S.W.2d 722, 724. 

“The distinction made in the cases 
between acts of nonfeasance, and 
those of malfeasance and misfeas¬ 
ance. has been severely condemned. 
. . . After all . . . the true 

basis of liability should be the viola¬ 
tion by the officer or servant of some 
duty owed to the third person by 
reason whereof injury results to such 
third person.”—Darling & Co. v. Pry, 
supra. 

34. Mo.—Darling & Co. v. Pry, su¬ 
pra. 

“Where an agent fails to use r€*a- 
sonable care and diligence in the per¬ 
formance of his duty, he will be per¬ 
sonally responsible to a third person 
who is injured by such misfeasance. 
The agent’s liability in such cases 
is not based upon the ground of his 
agency, but upon the ground that he 
is a wrongdoer, and as such he is re¬ 
sponsible for any injury he may 
cause. When once he enters upon the 
performance of his contract with his 
principal, and in doing so omits, or 
fails to take reasonable care in the 
commi.ssion of, some act which he 
should do in its performance, where¬ 
by some third person is injured, he 
is responsible therefor to the same 
extent as if he had committed the 
wrong in his own behalf. . . . 

Misfeasance may involve also to 
some extent the idea of not doing, 
as where an agent engaged in the 
performance of his undertaking does 
not do something which it is his duty 
to do under the circumstances, or 
does not take that precaution, or does 
not exercise that care, which a due 
regard to the rights of others re¬ 
quires. All this is not doing, but 
it is not the not doing of that which 
is Imposed upon the agent merely 
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by virtue of his relation, but of that 
which is imposed upon him by law 
as a responsible individual in com¬ 
mon with all other members of so¬ 
ciety. It Is the same not doing which 
constitutes actlonnblo negligence in 
any relation.”—Coffer v. Bradshaw, 
167 S.E. 119, 122, 46 Ga.App. 139. 

35. Mo.—Darling & Co. v. Pry, App., 

► 24 S.W.2d 722. 

36. U.S.—U. S. V. Stone Cliff Coal A 

Coke Co., D.aW.Va., 6 F.Supp. 1. 

Okl.—Finley v. Exchange T -ust Co., 

80 P.2d 296. 306, 117 A L.R 162. 

“Before a director can be held lia¬ 
ble it must be shown that such di¬ 
rector failed to perform some duty 
devolving upon him as a director. 
Directors are not guarantors of the 
efficiency or integrity of employees, 
nor are they chargeable with knowl¬ 
edge of detailed information as to 
each separate transaction of such 
corporation. They are chargeable 
with general supervision, the flxing 
of general policies and business 
methods, and the use of reasonable 
care in the selection of subordinate 
officers and employees. They must, 
in the performance of their duties 
use that degree of care and diligence 
generally used by the ordinarily pru¬ 
dent and careful persons under sim¬ 
ilar circumstances. They must act in 
good faith. They have a right t< 
rely'upon the Integrity, representa¬ 
tions and conduct of officers and em¬ 
ployees if reasonable care has been 
used in their selection; and there has 
not come to their knowledge any Just 
ground of suspicion of lack of care, 
integrity, or inefficiency.”—Finley v. 
Exchange Trust Co., supra. 

Wrong of snocosBora 

Directors are not Insurers of the 
fidelity of their successors, who come 
upon the board unembarrassed by 
participation in any previous ques¬ 
tionable transactions.—Curtis v. 
Connly, C.C.A.R.I., 264 P. 650, affirm¬ 
ing, D.C., Curtis v. Metcalf, 259 P. 
961, and affirmed Curtis v. Connly, 
42 S.Ct. 100, 257 U.S. 260, 66 L.Ed. 
222 . 

37. U.S.—U.S. V. Stone Cliff Coal A 

Coke Co., D.C.W.Va., 6 F.Supp. 1. 
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b. Liability to Creditors 

In many catet under the rule of nonfeasance direc¬ 
tors and officers are held not liable to creditors for loss 
or damage resulting from mismanagement, unless the 
Injury results from the malicious or fraudulent act of the 
party complained of. In many other cases, however, di¬ 
rectors and officera have been held liable to creditors 
because of their acts of neglect. 

In accord with the rule of nonfeasance discussed 
in the next preceding; subsection, it has been fre¬ 
quently held that, apart from statutory or constitu¬ 
tional provision, the directors or officers of a cor¬ 
poration arc not liable to creditors for loss result¬ 
ing from their negligence in the management of 
the corporate afYairs.®® As sometimes stated, the 
rule is that, aside from statutory provisions, or one 
of similar nature in the organic law, the directors 
or officers arc not individually responsible for in¬ 
jury resulting to a creditor, unless the injury is oc¬ 
casioned by the malicious or fraudulent act of the 
party complained of.^^ Where in their management 
of the corporation the directors have acted in good 
faith and without intentional fraud, they are not 
liable to the creditors for the debts of the corpora¬ 
tion on the ground that they have failed to exercise 
good judgment in the management of the business,^® 
or on the ground that they have disregarded statu¬ 
tory provisions which do not in terms impose liabil¬ 
ity on them for the corporate debts neither arc 
the directors chargeable personally with the debts 
of the corporation merely because they have mis¬ 
managed and wasted assets, but only on some such 
ground as deceit or fraudulciH misrepresentations 
practiced upon persons dealing \vith the corpora¬ 
tion.^ 2 Where he had not personally assumed such 


duties by contract, an officer or director of a cor¬ 
poration is not liable personally to third persons for 
failure to perform duties which the corporation 
owes lhem.42 

However, in some jurisdictions directors and offi¬ 
cers are liable to creditors and persons dealing with 
the corporation for losses sustained, not only by 
fraud or deceit but also by gross mismanagement 
and neglect of the affairs of the corporation.^^ In 
such jurisdictions lack of knowledge of the insolvent 
condition of the corporation or good faith alonc^® 
will not excuse the directors, where there is lack 
of the proper care, attention, and circumspection, in 
the affairs of the corporation which is exacted of 
them as trustees. Where the action is predicated 
on defendant's gross negligence in the management 
of corporate affairs, plaintiff is not entitled to re¬ 
cover as damages the entire amount of his claim, 
but only such damages as he has personally sus¬ 
tained by reason of the negligence of defendant.^® 
There is no liability for acts occurring before the 
debts were incurred.^"^ 

In some jurisdictions a director is held to be lia¬ 
ble to an individual creditor for special loss caused 
such creditor by mismanagement or negligence.^® 

The rule allowing creditors t«» recover of directors 
for negligence in management obtains in those, or 
at least in part of those, jurisdictions wherein the 
directors are deemed trustees for the creditors,^® 
discussed in § 837 supra. So, following the distinc¬ 
tion that some courts make between solvent and in¬ 
solvent corporations by holding that directors are 
trustees for creditors when the corporation is insol- 


38. Ala.—Tenneasee Chemical Co. v. 
Cheatham. 116 So. 420. 217 Ala. 399 
—nudislll Soil Pipe Co. V. Eastham 
Soil Pipe St Foundry Co.. 97 So. 
219. 210 Ala. 145. 

FIfiu—SklniK’r v. Hulsey, 138 So. 769. 
103 Fla 713. 

Ha.—Bnehcr v. Albert. 166 So. 191. 
180 La. 10S-—Wlrlh v. Albert, 141 
So. 1, 174 La. 373, followed in 141 
So. 5, 174 La. 886. and Bacher v. 
Albert, 141 So. 6, 174 La. 388—Al¬ 
len V. Cochran. 107 So. 292, 160 La. 
42.5. 50 A.L.U. 459. 

39 . Fla —Skinner v. Hulsey, 138 So. 
7C9. 103 Fla. 713. 

14a C.J. p 177 note 91. 

40 . Mass.—Ellis v. French-Canadian 
Co-op. Assoc., 76 N.B. 207, 189 
Mass. 566—Lyman v. Bonney, 118 
Mass. 222. 

14a C.J. p 177 note 92. 

41. Mass. — Ellis v. Co-op. Assoc., 76 
K.E. 207, 189 Mass. 666. 

42. Tex.—Conrlcsk v. Houston Civic 


Opera Ass'n, Civ.App., 99 S.W.2d 
382. 

14a C.J. p 177 note 94. 

43. Neb.—Penney v, Bryant, 96 N. 
W. 1033, 70 Neb. 127. 

N.Y—Moran v. Vreeland, 143 N Y.S. 

522. 81 Misc. G64. 

14a C.J. p 177 note 96. 

44. Fhi.—Skinner v. Hulsey. 138 So. 
769. 773. 103 Fla. 713. 

14a C.J. p 178 note 96. 

Basis of liability 

“Where liability to the creditors 
exists at all it is always on the 
theory that the claim which has aris¬ 
en against such neglif^ent directors 
forms a part of the equitable assets 
which may be reaelied by the credi¬ 
tors In a proper proceeding.*'—Skin¬ 
ner V. Hulsey, supra. 

45. N.C.—Anthony v. Jeltress, 90 8. 
E. 414, 172 N.C. 378. 

46. N.C.—^Anthony v, JeflTress, supra. 

47. Fla.—Skinner v. Hulsey, 138 So. 
769, 108 Fla. 713. 

,48. Ark.—Johnson v. Coleman, 20 S. 
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W.2d 186, 188, 179 Ark. 1087— 

Sternbor«: v. Blaine. 17 S.W.2d 286, 
288, 179 Ark. 448. 

SC—Winn v. Ilarby, 172 S.E. 135, 
171 SC. 301. 

“Any failure of a director to exor¬ 
cise dlllKenee or good faith which re¬ 
sults in loss to a . . . creditor, 

entitles such , . . creditor to re¬ 

quire the directors whose negligence 
have caused the loss to pay.'*—John¬ 
son V. Coleman, supra—Sternberg v. 
Blaine, kupra. 

Inability as asset of inOividnal orodl- 
tor 

Corporation directors' liability for 
special loss, caused by their misman¬ 
agement, to individual creditor, de¬ 
positor, or stockholder, constitutes 
asset of such creditor, who may en¬ 
force it by appropriate proc«‘s.<i.— 
Winn V. Harby, 172 S.E. 135. 171 S 
C. 301. 

43. Pa.—Pell v. Pitts, 106 A. 674, 262 
Pa. 314. 

Wls.—^IVhitford v. Reddeman, 219 N 
W. 361, 196 Wis. 10. 
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vent but that they are not when the corporation is 
solvent, sec supra § 837, it is held that, before ac¬ 
tual insolvency, directors are not liable as trustees 
to creditors for mismanagement or neglect in the 
performance of their duties in the management of 
the ordinary business of the corporation, whereby 
a loss has occurred to the corporation and it has be¬ 
come unable to pay its debts in full;®® but that 
when the corporation becomes insolvent the duty 
then arises of using reasonable care and diligence in 
preserving the corporate property for distribution 
among the creditors.®^ When the corporation is 
insolvent the treasurer may be liable to corporate 
creditors for a diversion of corporate funds where 
he draws checks without exercising any supervision 
over the expenditure of the money raised by them. 
Also a director may be liable where he is guilty of 
negligence in allowing the transactions to continue, 
even though he is without actual knowledge there- 
of.®2 

An officer is personally liable where the corpora¬ 
tion on ceasing to do business turns over its assets 
to him with instructions to liquidate its indebted¬ 
ness, and he pays all the creditors but one, and hav¬ 
ing notice of that claim and funds in his hands suf¬ 
ficient to satisfy it distributes the surplus among the 
stockholders.®^ The mere failure formally to go 
through dissolution proceedings on a distribution of 
all the assets of the corporation docs not, however, 
entitle a creditor, in the absence of proof of fraud 
or bad faith, to recover from the directors the 
amount of his claim, when it affirmatively appears 
that he would not have been entitled to the pay¬ 
ment of any part of it had the corporation been 
dissolved. The remedy of the creditor extends to 
the property which would have been, but for the 
action of the directors, applicable to the payment of 
his claim.®^ 

On the theory that the assets of a corporation arc 
a trust fund for its creditors, it has been held that 
the creditors may hold a director of the debtor cor¬ 
poration liable for wasting assets which are intend¬ 
ed to satisfy their claims, on the ground that he i.s 


guilty of a misapplication of trust funds, although 
his conduct has been approved by all the other 
stockholders and directors.®® 

Regardless of whether or not a director is liable 
to creditors for negligence in discharging the duties 
of his office, a person who has not accepted the 
office nor assumed to perform the duties thereof is 
not liable to creditors for failure to discharge the 
duties of the office merely because of the advertise¬ 
ment to the public of his name as a director.®® 

§ 847. -Liability aa Stockholders 

That a director, officer, or agent of a corporation Is 
a stockholder therein does not render him liable for Its 
obligations. 

The mere fact that a director, officer, or agent is 
a stockholder in the corporation docs not render 
him liable for the obligations of the corporation 
where he would not otherwise be liable.®*^ Any lia¬ 
bility in such a case would be determined by the 
rules governing the liability of stockholders gener¬ 
ally for the obligations of the corporations treated 
in §§ 580-670 supra. 

§ 848. Liability for Particular Matters 

In §§ 849-857 infra will be found a treatment of 
the liability, in the absence of specific enactments, 
of directors, officers, and agents of a corporation for 
various particular matters. In §§ 876-910 is dis¬ 
cussed the liability of such persons as arising un¬ 
der constitutional, statutory, or charter provisions. 

§ 849. - Conversion or Misappropriation 

a. In general 

b. Conversion or misappropriation of 

corporate funds 

a. In General 

Directors, officers, or agents are personally liable for 
conversion of another's property or funds if they par¬ 
ticipate in the wrong, or have knowledge amounting to 
consent or acquiescence, or are guilty of culpable neg¬ 
ligence in allowing the commission of the wrong; and 
this is so even If they act in behalf of the corporation, 
and do not personally benefit or profit therefrom. 


Sa N.J.—Whitfield v. Kern, 192 A. 

48. 122 NJ.fiq. 332. reversing 184 

A. 333. 120 N.J.Eq. 115—Landis v. 

Sea Isle City Hotel Co., 31 A. 755. 

Vominal atookhoUloxs aarvlag aa 
dlaaotora of corporation were not re¬ 
lieved of responsibility Imposed by 
law and contract upon them, al¬ 
though another stockholder possessed' 
the entire outstanding beneficial 
stock interest.—^Whitfield v. Kern. 192 
A. 48, 122 N.J.Eq. 332, reversing 184 
A. 833, 120 N.J.Eq. 116. 


51. Wash.—May v. Rudell, 270 P. 
1041, 149 Wash. 393. 

14a C.J. p 178 note 5. 

52. N.J.—Bird v. Magowan, Ch., 43 
A. 278. 

52. Tex.—Carter v. Forbes Lith. 
Mfg. Co.. 56 S.W. 227, 22 Tex.Clv. 
App. 649. 

54. N.T.—Curran v. Oppenheimer, 
150 N.Y.S. 369, 164 App.Div. 746. 
56. Me.—In re Brockway Mfg. Co., 
35 A. 1012, 89 Me. 121, 66 Am.S.R. 
401. 


At eommoa law, eorporat ion’s cred¬ 
itors may hold corporation’s agent li¬ 
able for wasting assets needed to sat¬ 
isfy creditors’ claims on ground of 
misapplication of trust funds.—Strat¬ 
ton V. Bertles, 263 N.Y.S. 466, 238 
App.Div. 87. 

56. Tenn.—Hume v. Commercial 
Bank, 9 Lea 728. 

57. - Aria.—Gila Water Co. v. Olla 
Land & Cattle Go., 249 P. 761, 80 
Aria. 669. 

14a C.J. p 17* not.. 15-i». 
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The rule that directors, officers, or agents, of a 
, corporation are liable for their torts to a person in¬ 
jured thereby, discussed in § 845 supra, is applicable 
where they are guilty of conversion.B*yThis is true 
even though they act in behalf of the corporation 
and although the corporation may also be liable,S9 
as where money or property of a third person is in 


§ 849 

the hands of the corporation and the officers in 
control knowingly and intentionally convert it by 
refusing to give up possession,®® or by appl>ing it 
to the uses of the corporation and it is also true 
even though the directors, officers, or agents act in 
good faith,and do not personally benefit or profit 


68. Ala.—Tennessee Chemical Co. v. 
Cheatham. 116 So. 420, 217 Ala. 
399. 

Iowa.—Luther v. National Inv, Co., 
268 N.W. 689, 690, 222 Iowa 305, 
cltlne Corpns' Juris—Walker v. 
Howell, 226 N.W. 85. 209 Iowa 823. 
rehearing denied and amended on 
other grounds 229 N.W. 2. 

Mass.—Crohon & Hoden Co. v. Hud- 
nick, 122 N.E. 741, 232 Mass. 656. 
Mich.—Bush V. Hayes, 282 N.W. 239, 
286 Mich. 646. 

N.J.—Rose V. Bernhardt. 163 A. 609, 
107 N.J Law 601. 

N.Y.—Debobes v. Butterly. 206 N.T.S. 

104, 210 App.Dlv. 60. 

Pa.—Cohen v. Maus. 147 A. 103. 297 
Pa. 454. 

R.I.—McKenna v. Mark Stadium, 167 
A. 133. 

Tenn.—Duncan v. Williamson, 74 8. 

W.2d 215, 18 Tenn.App. 153. 

Wash.—Dodson v. Economy Equip¬ 
ment Co.. 62 P.2d 708, 188 Wash. 
340. 

14a C.J. p 180 note 32. 

Prlaoipal stookholder and dirsetlag 
ofloer were held jointly liable for 
conversion, if proved, although cor¬ 
poration had separate entity.—Shea 
V. Chinn, 226 N Y.S. 766, 131 Misc. 
336. reversed on other grounds 229 N. 
Y.S. 24, 223 App.Div. 476, alUrmed 
164 N.E. 606, 249 N.Y. 617. 
Distlaarnishsd from dsht 
In action to recover grocery store 
fixtures allegedly converted by cor¬ 
poration through its officer, officer 
could be held liable for any wrong 
committed, since denial of possession 
of personalty to its owner would he 
*‘tort" committed by corporation and 
its officer who would both be liable 
therefor and would not bo *Mebt” of 
corporation for which officer would 
not be liable.—Luther v. National 
Inv. Co.. 266 N.W. 689, 222 Iowa 306. 
Waiver 

Bank did not waive its claim 
against corporation's directors for 
value of automobiles, sold by its 
president after executing bills of sale 
thereof to bank as security for loans, 
for which he gave his note, when bls- 
signee of note recovered and satisfled 
judgment thereon, where bank mere¬ 
ly received custody of proceeds of ex¬ 
ecution sale for disbursement to cor¬ 
poration's creditors.—Thomsen v. 
Culver CHy Motor Co., 41 P.2d 697, 
4 Cal.App.2d 639. 

69. ^ Conn.—Semple v. Morganstern, 


116 A. 906. 97 Conn. 402, 26 A.L.R. i 

21 . 

Iowa.—^Walker v. Howell, 226 N.W. 
86. 89, 209 Iowa 823, citing Corpus 
Juris, and rehearing denied and 
amended on other grounds 229 N. 
W. 2. 

Mich.—Bush V. Hayes, 282 N.W. 239. 
286 Mich. 646. 

N.J.—Rose V. Bernhardt. l.‘)3 A. 609, 
107 N.J.Law 601—Reliable Wood¬ 
working Co. V. Llndeman. 143 A. 
333, 105 N.J.Law 121. 

N.Y.—^Debobes v. Butterly, 205 N.Y. 

S. 104, 210 App.Div. 60. 

Pa.—Cohen v. Maus, 147 A. 103, 297 
Pa. 454. 

Tenn.—Duncan v. Williamson, 74 S. 

W.2d 216. 18 Tenn.App. 153. 

Wash.—Franklin v. Gilbert Ice Cream 
Co.. 71 P.2d 62. 191 Wash. 269— 
Dodson V. Economy Equipment Co., 
62 P.2d 708. 188 Wash. 340. 

Apparsutly eoutra easas 

(1) In an action on an implied con¬ 
tract to pay for coal converted to a 
corporation's use after being mined 
on .plaintiffs’ land, the agents of the 
corporation who mined and converted 
the coal and received the proceeds 
are not peifsonally liable, if they were 
acting on behalf of the corporation 
and in its name.—Ward v, Guthrie, 
234 SW. 966, 193 Ky. 76. 

(2) Corporation, as landlord, not 
its president, was liable for loss of 
bankrupt tenant's property because 
of void sale for nonpayment of rent. 
—In re Reading Engineering, C.C.A. 
N.Y., 29 P.2d 22. 

(8) It has also been held that the 
administrators of estate of deceased 
who pledged stock to corporation to 
secure balance of purchase price 
could not maintain action of assump¬ 
sit against president of pledgee cor¬ 
poration for alleged conversion of 
stock where there was no averment 
that president was acting other than 
on behalf of corporation.—Fisher v. 
Rose. 181 A. 607, 319 Pa. 446. 

(4) President of corporation was 
held not liable to sales agent of cor¬ 
poration for conversion of check 
which was delivered by sales agent 
to president pursuant to arrange¬ 
ment whereby amount of check with 
other money to be contributed on 
behalf of corporation was to be do¬ 
nated to unemployment fund of city 
as part of advertising scheme, en¬ 
tire amount of which was returned to 
corporation by city and retained by 
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corporation pending adjustment of 
its account with sales agent, since 
transaction was between sales agent 
and corporation and not with presi¬ 
dent individually.—^Hawk v. Stenlo, 
294 N.Y.S. 334, 260 App.Div. 815. 

(6) Buyer corporation's receipt of 
insurance proceeds covering proper¬ 
ty to which conditional seller retain¬ 
ed title was held corporate act, pre¬ 
cluding personal liability of buyer’s 
trustees for buyer’s appropriation of 
proceeds. In this case, however, the 
court also held plaintiff had but an 
equitable right or title to the insur¬ 
ance money which is not enough to 
support action for conversion.—Nel¬ 
son V. Nelson Neal Lumber Co., 17 
P.2d 626, 171 Wash. 55, 92 A.L.R. 554. 
Money had and reoelved 
An action for money had and re¬ 
ceived may be maintained against an 
officer for conversion of money giv¬ 
en to discharge an incumbrance on 
property of plaintiff even though 
technically the money was not paid 
to him but to the corporation by 
means of a check, where his official 
position is such as to enable him to 
obtain money on the check and car¬ 
ry out his agreement.—Miller v. Tra¬ 
vers, 39 App.D.C. 340. 

90. Conn.—Semple v. Morganstern. 
116 A. 906, 97 Conn. 402, 26 A.L R. 
21 . 

N.Y.—McCrea v. MoClenahan, 115 N. 

Y.S. 720, 131 App.Div. 247. 

R.I.—McKenna v. Mark Stadium, 167 
A. 133. 

91. Cal.—McClory v. Dodge, 4 P.2d 
223, 117 CaLApp. 148. 

Mo.—Patzman v. Howey, 100 S.W.2d 
851, 340 Mo. 11. 

N.Y.—Santa Barbara v. Pasquale 
Avallone & Stefano Micle, Inc, 277 
N.Y.S. 233, 243 App.Div. 357, re¬ 
versed in part on other grounds 199 
N.E. 777, 270 N.Y. 1, reargument 
denied 1 N.E.2d 372. 270 N.Y. 645— 
Lynch v. Conger, 168 N.T.S. 855, 
181 App.Div. 221. 

14a C.J. p 180 note 34. 

98. Mo.—Patzman v. Howey, 100 S. 

W.2d 851, 340 Mo. 11. 

Tenn.—Duncan v. Williamson, 74 S. 
W.2d 216, 18 Tenn.App. 163. 

Failura properly to apply moaoy ro- 
ooivod 

Where land company was required 
to make payments on land purchased 
by it in order to perfect title, person 
acting on behalf of corporation would 
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from the conversion.** All who are concerned or 
participate in the wrong are personally liable.** 

Of course, to render the directors, officers, or 
agents liable all the elements essential to an action¬ 
able conversion must be present.** 

Active participation in the acts complained of. 
or such knowledge of the facts as will constitute 
consent or acquiescence, or culpable negligence in 
allowing commission of the wrong, is essential to 
impose liability on the director, officer, or agent, 
and without one of these elements being present 


there is no personal liability.** "TThe officers arc not 
personally liable for proceeds innocently received 
by the corporation but which in equity belonged to 
another.®^ So for mere nonfeasance where there 
is no duty to a third person to investigate and ob¬ 
tain knowledge, a director or officer is not liable for 
a conversion by the corporation of such person's 
property.** Officers not connected with the trans¬ 
action and having no knowledge thereof, nor bene¬ 
fiting personally from the wrong, are fiot personally 
liable therefor.** Participation by instigation, aid, 
or assistance in the unlawful conversion, however. 


not be excused for failing to use 
money received from land company's 
transferee in order to perfect title 
even if such person thought that 
company would ultimately be able 
to make all payments required un¬ 
der its contract.—Patzman v. How- 
ey, 100 S.W.2d 8B1. 340 Mo. 11. 

63. Mich.—Bush v. Hayes, 282 N.W. 
239. 286 Mich. 646. 

N.J.—Rose V. Bernhardt, 158 A. 609, 
107 N.J.Law 501. 

Pa,—Cohen v. Maus, 147 A. 103, 297 
Pa. 454. 

Wash.—Dodson v. Economy Equip¬ 
ment Co., 62 P.2d 708, 188 Wash. 
340. 

Bmaflt to corporation 

The liability of a corporate officer 
who receives money from a purchaser 
of corporate property on an agree¬ 
ment to apply it to the discharge of 
an encumbrance on the property and 
who fails to do so Is not changed 
by the fact that he turns the money 
over to the corporation.—Miller v. 
Travers, 39 App.D.C. 340. 

64. Cal.—McClory v. Dodge, 4 P.2d 
223, 117 Cal.App. 148. 

Conn.—Semple v. Morganstern, 116 A. 

906, 97 Conn. 402, 26 A L.R. 21. 
Mich.—Bush V. Hayes. 282 N.W. 239, 
286 Mich. 546. 

Tenn.—Hawkins v. Dane, 3 Tenn.App. 
221 . 

Wash.—Dodson v. Economy Equip¬ 
ment Co., 62 P.2d 708. 188 Wash. 
340—Exeter Co. v. Holland Corpo¬ 
ration, 23 P.2d 864, 172 Wash. 323, 
reversing 20 P.2d 1. 172 Wash. 323. 
14a C.J. p 180 note 35. 

Withholding proceeds of sale 

Where conditional buyer returned 
merchandise to corporate seller which 
agreed to resell merchandise and re¬ 
mit net proceeds to buyer, buyer su¬ 
ing for conversion held entitled to 
Judgment not only against seller, but 
also against its president and gener¬ 
al manager, who actively participated 
in conversion.—^Dodson v. Economy 
Equipment Co.. 62 P.2d 708. 188 

Wash. 340. 

65. Cal.—Thomsen v. Culver City 
Motor Co., 41 P.2d 697, 4 Cal.App. 
2d 639. 


Mich.—Bush V. Hayes, 282 N.W. 239, 
286 Mich. 646. 

Bqnltahlo right or title Is not 
enough to support an action for con¬ 
version against directors of a corpo¬ 
ration acting in its behalf.—Nelson 
V. Nelson Neal Dumber Co.. 17 P.2d 
626. 171 Wash. 55. 92 A.D.R. 554. 
NcocBsitT for demand 

A plaintiff delivering beans to cor¬ 
poration could not maintain action 
against person in charge of corpora¬ 
tion's elevator for conversion of 
beans until plaintiff first made a de¬ 
mand for the return of the beans. 
Demand for warehouse receipt is In¬ 
sufficient.—Bush v. Hayes, 282 N.W. 
239, 286 Mich. 546. 

63. Cal.—Thomsen v. Culver City 
Motor Co., 41 P.2d 597, 4 Cal.App.2d 
639. 

Colo.—Barber v. Meyer. 279 P. 41, 86 
,JC^lo. 175. 

tMo*-—Darling & Co. v. Pry, App., 24 
S.W.2d 722. 

Okl.—Schroeder v. Sanford-Felt Inv. 

Co., 57 P.2d 601, 602, 177 Okl. 54. 
Pa.—Cohen v. Maus, 147 A. 103, 297 
Pa. 454. 

Wash.—Dodson v. Economy Equip¬ 
ment Co., 62 P.2d 708, 188 Wash. 
340. 

“An officer or director of a corpora¬ 
tion is not liable to one whose money 
has been wrongfully received by the 
corporation and used by such corpo¬ 
ration for its benefit, where it Is not 
shown that he personally received 
any of said money, nor Is he so liable 
where he had no knowledge of the 
wrongful appropriation of such funds 
by the corporation through the fraud 
of other officers thereof without any 
connivance by him, unless he was 
negligent In his duties as such offi¬ 
cer or director, but for which negli¬ 
gence the fraud would not have been 
commilled."—Schroeder v. Sanford- 
Felt Inv. Co., supra. 

CMBosv ssvsriiig oorporats oonnso- 
tion before conversion is not liable. 
—Hawkins v. Dane, 3 Tenn.App. 221. 

railnro to invsstlgats as to one 
to whom the officer owes no duty 
does not render the officer liable for 
a conversion of such person's prop- j 

^7S 


erty of which the officer was igno¬ 
rant.—^Darling & Co. v. Fry, Mo.App., 
24 S.W.2d 722. 

Knowledge lacking 

(1) Corporation directors, not 
shown to have had anything to do 
with corporation's books or accounts, 
nny dealings with bank to which au¬ 
tomobile sales corporation gave bills 
of sale of automobiles as security for 
loans, or knowledge of corporation 
president's agreement to substitute 
new bills of sale for automobiles sold 
to Its customers, were held not liable 
to bank for conversion of its securi¬ 
ty.—Thomsen v. Culver City Motor 
Co., 41 P.2d 697, 4 Cal.App.2d 639. 

(2) Directors were held not indi¬ 
vidually liable for conversion of 
property by managing officers about 
which they knew nothing, merely be¬ 
cause they might have ascertained 
conversion had taken place by ex¬ 
amining corporation’s books.—Cohen 
V. Maus, 147 A. 103, 297 Pa. 454. 

(3) Also directors are not person¬ 
ally liable for the conversion of grain 
stored with the corporation where 
they had no knowledge or informa¬ 
tion of its deposit with the corpora¬ 
tion or its conversion until long aft¬ 
erward. and they in no way directed 
or connived at its conversion, this 
being evidently the act of the gen¬ 
eral manager acting not for the direc¬ 
tors personally but for the corpora¬ 
tion.—Pelton v. Gold Hill Canal Co., 
142 P. 769, 72 Or. 363. 

SSattors prior to taking ottos 

An officer iiB not liable for conver¬ 
sion of moneys received on shipment 
of goods which the corporation held 
under a consignment contract execut¬ 
ed before such officer took office un¬ 
less he had actual notice of such con¬ 
tract, no copy thereof being in the 
corporatton's flics.—Darling & Co. v. 
Fry. Mo.App., 24 S.W.2d 722. 

67. Mich.—Eagle Oil Corporation v. 

Cohassett Oil Corporation, 248 N.W. 

840, 263 Mich. 371. 

68. Mo.—Darling ft Co. v. Fry, App., 

24 S.W.2d 722. 

69. N.T.—Santa Barbara v.' Pasquale 

Avallone ft Stefano Mlele, 199 N. 

E. 777, 270 N.Y. D reversing 877 
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is sufficient to impose such liabilityj^ as where the 
acts complained of are committed by subordinates 
under his direction and control,or where the offi¬ 
cer sought to be charged has knowledge of the 
transaction.^2^ Directors are liable to a third person 
whose money has been misappropriated by officers 
or employees of the corporation where their negli¬ 
gence enabled, and was the proximate cause of, 
such misappropriation.^* 

Officers who are guilty of no wrongdoing in their 
handling of funds of which the corporation has the 
use for a limited period are not liable for conver¬ 
sion on account of the inability of the corporation 
to pay over such funds on demand.^^ 

The fact that directors in a corporation which 
misappropriated funds of a third person or corpo¬ 
ration are also directors in other corporations re¬ 
ceiving the benefit of the misappropriations does not 
alone make them personally liable.^® 

Liability of treasurers. In scire facias the treas¬ 
urer of a corporation cannot be charged as its trus¬ 
tee for funds held by him officially.^* Where the 
agent of a corporation transmitted to its treasurer 
money of the corporation, together with money of 


his own, the money being received by the treasurer 
in his official capacity, and the entire sum was ap¬ 
propriated to corporate uses, the treasurer was not 
personally liable to the agent for the money belong¬ 
ing to him, but the agent's remedy was by action 
against the corporation.^^ 

b. Oonversion or Misappropriation of Corpo¬ 
rate Funds 

Conversion of corporate funds by an officer or di¬ 
rector has been held an act fraudulent as to creditors 
for which personal liability attaches If insolvency re¬ 
sults. 

The conversion by an officer or director of corpo¬ 
rate money or property to his own use has been 
held constructively fraudulent as to creditors.*^® 
Where the officers of a corporation willfully misap¬ 
propriate or misapply its assets, and the corpora¬ 
tion becomes insolvent, the creditors in equity may 
hold them liable to the extent of the misappropria¬ 
tion and where an officer of a corporation, know¬ 
ing it to be insolvent, participated in the use, for the 
benefit of the corporation, of trust funds, he is per¬ 
sonally liable for such funds, and this whether or 
not he agreed to be responsible, and although he was 
guilty of no fraud.®* So it has been held that where 


N T.S. 23S, 243 App DIv. 857. re- 
Rrgument denied 1 N.E. 372, 270 N. 
Y. 645. 

Utah —Tlntlc-Pelnware Mining Co. v. 
Salt Lake. P. & K. R. Co., 203 P. 
871. 69 Utah 437. 

70. N.J.—Rose v. Bernhardt. 153 A. 
609. 107 N.J.Law 601. 

‘•Directors and officers who partici¬ 
pated therein by Instigating, aiding, 
or abetting the company in Its wrong 
are liable with the company as Joint 
tort-feasors.*'—Bower v. Yellow Cab 
fco. Ti'X CIv.App., 13 S.W.2d 708, 710, 
error refused. 

71. Iowa.—Walker v. Howell, 226 N. 
W. 8,*>, 209 Iowa 823, rehearing de¬ 
nied and amended on other grounds 
229 N.W. 2. 

N.J.—Rose V. Bernhardt, 163 A. 609, 
107 N.J .Law 601—Reliable Wood¬ 
working Co. V Lindeman, 143 A. 
33,1, lOfi N.J Law 121. 

72. Tenn.—Duncan v. Williamson, 74 
S \V.2d 216, 18 Tenn.App. 153. 

Fallura to prevent wrong 

A director who has knowledge that 
a busine.Ms corporation was receiving 
deposits of money for safe-keeping 
and that the officers were misappro¬ 
priating them is liable for the mis¬ 
appropriation unless he protested and 
took steps to prevent loss to the de¬ 
positors.—Vujacioh V. Southern 
Chemical Co., 132 P. 80, 21 Cal.App. 
439. 

73. U.S.—Virglnla-Carollna Chemical 
Co. V. Ehrich, D.C.S.C.. 230 F. 1006. 


Cal.—McClory v. Dodge, 4 P.2d 223, 

226. 117 Cal.App 148 

•'Directors of a corporation cannot 
take a man’s property, sell it, and 
convert the proceeds to their own 
use or to the use of the corporation 
and escape liability to the owner of 
the property, by simply saying to 
him, 'You cannot prove that we knew 
that the property converted by us 
belonged to you, and therefore we are 
not liable.* **—McClory v. Dodge, su¬ 
pra. 

Meed for rsasonabls dlllgenos 

Directors who, through reasonable 
dillgenee and care, could have known 
that they did not own stock acquired 
under exchange agreement entered 
into by agent are personally liable 
for value of stock converted by cor¬ 
poration.—McClory v. Dodge, supra. 
Degree of cars 

In determining whether dln^ctors 
are guilty of such negligence as to 
render them liable for a misappro¬ 
priation of the funds of a third per¬ 
son by officers or employees, the high 
character and standing of the direc¬ 
tors is not to ho deemed as imposing 
a higher degree of care upon them 
us directors, although the credit of 
the corporation is thereby enhanced. 
—Virglnia-Carolinn Chemical Co. v. 
Ehrich, D.C.S.C., 230 F. 1005. 

74, N.Y.—Atlas Assur. Co.. Ltd. v. 

John L. Dudley. Jr.. Co.. 175 N.Y.S. 

649. 187 APP.DIV. 362. 

14a C.J p 180 note 41, 
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75. U.S.—Vlrginia-Carolina Chemi¬ 
cal Co. V. Ehrich, D.C.S.C., 230 F. 
1005. 

78. Me.—Bowker v. Hill, 60 Me 172. 

77. U.S.—Loring v. Frue. Mich., 104 
U.S. 223, 26 L.Ed. 713. 

78. Idaho.—^Nelson v. Jones. 224 P 
435, 38 Id.aho 664, 38 A.L.R. 85. 

14a C.J. p 180 note 46. 

Porohase of corx>orats property 
IVhere an officer of a corporation 
caused it to mortgage all of its 
property to himself to discharge an 
obligation which it owed him, and 
foreclosed the mortgage and purchas¬ 
ed the property, such transaction Is 
in legal effect an unlawful conver¬ 
sion of the corporate property, and 
ho becomes liable to account for its 
value to any creditor who has been 
injured thereby.—Nelson v. Jones, 
supra. 

79. Fla.—Forcum v. Symmes. 143 S<i 
630, 106 Fla. 610—Skinner v. Hul¬ 
sey. 138 So. 769, 103 FJa. 713. 

14a C.J. p 180 note 47. 

Cancellation of notes 

Corporation directors’ resolution, 
directing return of notes for unpaid 
stock subscriptions, with knowledge 
of corporation’s InaoUency, may be 
such breach of faith lo\\ard creditors 
as demanded annulment of transac¬ 
tion by equity court—Forcum v. 
Symmes. 143 So. 630, 106 Fla. 510. 
80i N.Y.—^Anderson v Daley, 66 N. 

I y.S. 611, 38 App.Div. 605, appeal 
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one corporation holds the property of an insolvent of a corporation who collected a stock subscription 

corporation in trust for administration among its which by its terms was to be applied in constructing 

creditors, and the directors of the trustee corpora- a certain improvement, and. applied it to other cor- 

tion misapply such assets, they make themselves per- porate purposes, are not individually liable to a 

sonally liable to the creditors of the insolvent cor- creditor of the corporation for a debt due to him for 

poration, although the trustee corporation had as- the construction of the improvement to the payment 

sumed the debts of the insolvent corporation.*^ for which the subscription was to be applied.** 


A trustee in bankruptcy, as a representative of 
the creditors, is entitled to recover from a director 
money paid to, or withdrawn by, him from the cor¬ 
porate treasury without consideration.** 

The directors of a dissolved corporation may be 
sued by creditors where they have fraudulently ap¬ 
propriated property to which, or to the benefit of 
which, plaintiffs have a superior title to the extent 
of what was due them from the corporation at the 
time of its dissolution.** 

Apart from statute generally the creditors cannot 
recover from directors for the defalcations of a 
fellow director.*^ However, the fact that a direc¬ 
tor did not participate in the fraudulent misappro¬ 
priation of the corporate property does not relieve 
him from liability to the creditors, where his neglect 
of, and inattention to, duty permitted the active 
managing directors to accomplish the fraud.** 

Directors appointed by the state are individually 
liable, equally with the other directors.** 

Any appropriation of the property paid by the 
subscribers into the corporation to pay debts incur¬ 
red before the filing of the charter is a conversion 
of corporate property for which the directors so di¬ 
recting its use are liable at the suit of a creditor 
of the corporation ;*7 but it is held that officers 


It is also held that where directors of a corpora¬ 
tion agreed- to and did place in a bank a sum suffi¬ 
cient to pay plaintiff’s claim under a contract, but 
no particular sum was set aside for plaintiff or seg¬ 
regated from other funds of the corporation, such 
deposit was not impressed with a trust in favor of 
plaintiff, and the directors might permit its use to 
pay other debts of the corporation without being in¬ 
dividually liable to him.** 

Liability to judgment creditors. A judgment 
creditor may hold the officers and directors liable 
for corporate funds which they have embezzled or 
misappropriated or misapplied and which ought to 
have been applied to the payment of the judgment.*® 
Where the judgment in an action by a creditor 
against the corporation expressly directs the officers 
to pay over to plaintiff all subscription money, offi¬ 
cers who collect money on subscriptions but disre¬ 
gard the judgment may be held personally liable to 
the creditor.*! There can be no such liability if the 
acts complained of caused no damage to the judg¬ 
ment creditors.** 

Liability to bondholders. The conversion by a 
corporate officer to his own private use, and not to 
the purposes of the company, of money arising from 
the sale of bonds is a wrong to the company and 
not to a bondholder.** Officers who, acting in good 


dismissed 63 N.E. 763. 159 N.T. 146. 
29 N.T.Clv.Proc. 267. 

81. Tex.—Jefferson Nat. Bank v. 
Texas Invest. Co., 12 S.W. 101, 74 
Tex. 421. 

88. Conn.—Baldwin v. Wolff. 74 A. 
948, 82 Conn. 559. 

83. Conn.—Lewisohn v. Stoddard. 63 
A. 621. 78 Conn. 576. 

84. Cal.—Coombes v. Franklin. 1 P. 
2d 992, rehearing: denied 4 P.2d 157, 
213 Cal. 164, and certiorari granted 
Coombes v. Getz, 52 S.Ct. 199, 284 

U. S. 613, 76 L.Ed. 623, reversed on 
other grounds 52 S.Ct. 435, 285 U.S. 
434, 76 L.Ed. 866. 

86. Colo.—Nix V. Miller, 67 P. 1084, 
26 Colo. 208. 

Tex.—McCollum v. Dollar, Com.App., 
218 S.W. 259, reversing MoCollom 

V. Dollar, Civ.App., 176 S.W. 876. 
88. Tenn.—Shea v. Knoxville, etc., 

R. Co., 6 Baxt. 277. 

87. Tex.—De Soto Bank v. Reed. 109 

S. W. 266, 50 Tex.Civ.App. 102. 


88. Ky.—Meyer v. Dupont. 79 Ky. 
416, 3 Ky.L. 36. 

89. Ky.—Clark v. Wallace Oil Co., 
160 S.W. 506, 155 Ky. 836. 

9a N.Y.—Minkle Iron Co. v. Kohn. 
128 N.E. 113, 229 N.Y. 179—Rich¬ 
ter v. Joelson, 262 N.Y.S, 143, 237 
App.Div. 672—Lynch v. Conger, 
168 N.Y.S. 855. 181 App.Div. 221, 
affirmed 129 N.E. 908, 229 N.Y. 643. 
Tex.—Shea v. Knoxville, etc., R. Co., 
6 Baxt. 277. 

14a C.J. p 181 note 60. 

Agroomeat to pay oat of partlealar 
faad 

Where corporation agreed to pay 
Judgment against subsidiary from 
specific proceeds of sale of theaters, 
neither corporation nor its directors 
could convert or misappropriate 
fund without liability.—Richter v. 
Joelson, 262 N.Y.S. 143, 237 App.Dly. 
572. 

91. Ky,—Gray v. Ovorby, 87 S.W. 
159, 18 Ky.L. 631. 
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98. N.Y.—Griffin v. Brody, Adler & 
Koch Co., 167 N.Y.S. 726. 

Advaaoes to subsidiary oorporatloa 

Judgment creditors of a realty 
corporation suing in behalf of them¬ 
selves and other creditors for an ac¬ 
counting by the director stockhold¬ 
ers, cannot complain of advances 
made by the corporation to a sub¬ 
sidiary corporation toward the erec¬ 
tion of a building on properly where¬ 
on the first corporation was required 
by contract to erect such a building, 
the advances being made in the per¬ 
formance of the first corporation’s 
undertaking with the Judgment cred¬ 
itors' predecessor to construct the 
building, and every dollar ad:vanccd 
increasing the value of the mort¬ 
gage security.—Griffin v. Brody, Ad¬ 
ler & Koch Co., supra. 

98. U.S.—Van Weel v. Winston, Ill., 
6 S.Ct. 22, 116 U.S. 228, 29 L.Bd. 
884. 
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faith, and with reasonable diligence, by the appro¬ 
priation of funds through a mistake of law in pay¬ 
ment of the expenses instead of in the payment of 
bonds, do not become liable to the bondholders for 
the funds so expended as for a misappropriation.^^ 
Directors arc not individually liable to bondholders 
for money paid by the lessees of corporate property 
where they have not personally received the money, 
nor is the treasurer liable where he received it only 
in his official capacity in the right of the corporation 
and as its agent.®® Officers participating in the con¬ 
version of collateral securing a bond issue are liable 
to the bondholders.®® 

Liability to pledgee of stock, A corporate officer 
is not liable to a pledgee of stock for conversion 
where his acts in disposing of assets of the corpo¬ 
ration are done with the consent of the pledgee.®^ 


§ 850. -Fraud 

a. In general 

b. False representations 

c. Bondholders 

d. Purchasers of stock 

a. In General 

Directors or officers are liable for their fraudulent 
acts to persons injured thereby. 

The directors or officers of a corporation are lia¬ 
ble for their fraudulent acts and representations to 
persons who are injured thereby.®® They are no 
more immune for their false representations made 
with intent to deceive, and which result in a loss to 


94. N.Y.—Seymour v. Spring Forest 
Cemetery Assoc.. 38 N.T.S. 726, 4 
App.Div. 359. affirmed 51 N.E. 1094, 
157 N.Y. 697. 

95. Mass.—Young v. Ilavlland, 102 
N.E. 338, 215 Mass. 120. 

96. Iowa.—^Walker v. Howell, 226 
N.W. 85. 209 Iowa 823, rehearing 
denied and amended on other 
grounds 229 N.W, 2. 

Wrongful snbstltntlon of coUatsral 
Iowa —Walker v. Howell, supra, 
liability not waived 
Provision of trust deed precluding 
claim thereon or bond by bondhold¬ 
er against officers and directors did 
not absolve corporate officers from 
liability for conversion of collateral. 
—Walker v. Howell, supra. 

97. Tex.—Enterprise Trading Co. v. 
Crowell Bank, Civ.App., 167 S.W. 
296. 

98 . (?olo —Rayado Colonisation Co. 
V. Hleke, 163 P. 292, 62 Colo. 447. 

Ga.—Hines v. Wilson, 139 S.E. 802, 
164 Oa. 888. 

Ill.—Reed V. Peterson. 91 Ill. 288— 
Hough V. Commercial Wheat Grow¬ 
ers’ Co., 212 lll.App. 306—Crane 
Co. V. Ummach, 203 lll.App. 306. 
Ky.—Ward v. Trimble, 44 S.W. 450, 
103 Ky. 153. 19 Ky.U 116. 

Md.—Purdum v. Edwards, 141 A. 
550, 156 Md. 178. 

Minn.—Liandre v. Ye Tavern, Inc., 
200 N.W. 465, 160 Minn. 424. 

Mich.—Hempfling v. Burr. 26 N.W. 
496, 59 Mich. 294. 

Mo.—Patzman v. Howey, 100 S.W. 
2d 851, 340 Mo. 11—White v. Mc¬ 
Coy Land Co., App., 101 S.W.2d 
768, 766, quoting Corpus Juris, af¬ 
firmed White V. Scarritt, 111 S.W. 
2d 18, 341 Mo. 1004—Musso v. Rice, 
App., 44 S.W.2d 895, 897, citing 
Corpus Juris— Clark v. Edgar, 12 
Mo.App. 345. 

Neb.—Wells v. Carlsen, 266 N.W. 
618, 130 Neb. 773—First Trust Co. 


of Lincoln v. Carlsen, 261 N.W. 
833, 129 Neb. 118—Paul v. Camer¬ 
on, 256 N.W. 11. 127 Neb. 510— 
Ashby V. Peters, 245 N.W. 408, 124 
Neb. 131. 

N.Y.—Arthur v. Griswold, 55 N.Y. 
400—Wakeman v. Dailey, 61 N.Y. 
27, 10 Am.R. 651—Commercial 

Credit Corporation v. Wells, 240 
N.Y.S. 189, 228 App.Div. 402. 

N.C.—Edwards v. Southern States 
Finance Co., 146 SE. 89, 196 N.C. 
462—Houston v. Thornton, 29 S.E. 
827, 122 N.C. 865, 65 Am.S.U. 699. 
Pa.—^Vlerling v. Baxter, 141 A. 728, 
293 Pa. 52—Jamestown Iron & 
Metal Co. v. Knofsky, 139 A. 611, 
612, 291 Pa. 60, citing Corpus Ju- 
ris. 

R.I.—Stickel V. Atwood, 66 A. 687, 
25 R.I. 456. 

Tex.—Seale v. Baker, 7 S.W. 742, 70 
Tex. 283, 8 Am.S.R. 692—Fowler v. 
Small, Civ.App., 244 S.W. 1096. 
Wash.—Barnard Mfg. Co. v. Ralston 
Milling Co., 129 P. 389. 71 Wash. 
659. 

14a C.J. p 181 note 67. 

Duautty oorporatioa 

Individuals who transacted fraud¬ 
ulent business under guise of dum¬ 
my companies are liable to Judgment 
creditors of companies for conceal¬ 
ing assets, declaring fictitious divi¬ 
dend, withdrawing valuable securi¬ 
ties and substituting worthless se¬ 
curities, preferring themselves as 
creditors, and concealing assets gen¬ 
erally.—Rayado Colonization Co. v. 
Rieke, 163 P. 292, 62 Colo. 447. 

Zisase 

Lessee of corporation, after dis¬ 
covery of fraud of lessor’s officers 
and stockholders in inducing lease, 
nnay, on restoring so far as possible 
what he received, recover from per¬ 
sons so participating in fraud what 
he parted with.—Liandre v. Ye Tav¬ 
ern, Inc., 200 N.W. 465, 160 Minn. 
424. 


Frauduleut eoutzuet 

The president of corporation con¬ 
trolled by him is liable for money 
paid on purchase price of lots sold 
under contract signed by him as 
president, and not refunded on his 
refusal to make deed, because not 
all of various buyers of lots had 
paid therefor, where no such condi¬ 
tion was made known to purchaser 
when he bought, although money 
was paid on promise to execute deed 
in future, the doctrine of future 
promises being inapplicable when 
money is fraudulently obtained by 
means of a promise to perform cer¬ 
tain act.—Fowler v. Small. Tex.Clv. 
App., 244 S.W. 1096. 

Fraudulsat newspaper subserlptton 
contest 

Where officers of corporation pub¬ 
lishing paper carry on subscription 
contest and fraudulently take money 
from, and give voles to, contestant 
without a list of subscribers, such 
officers are personally liable to such 
contestant for money so paid.— 
Monroe v. Smith, 165 N.W. 532, 39 
S.D. 618. 

Trandnlent sale 

Remedy of persons aggrieved, by 
unauthorised sale of corporation’s 
property by one of its officers, is 
against perpetrator of fraud.—^Wal¬ 
lace V. Mouton, 127 So. 360, 170 La. 
47. 

One having absolute oontrdl of 

corporation through which property 
was unlawfully acquired by him was 
not entitled to defeat action for ac¬ 
counting, based on fraud because 
trustees were not made parties.— 
Clark V. Millsap, 242 P. 918, 197 Cal. 
766. 

lUablUty is joint and several 

Corporate directors’ liability for 
fraud and deceit is Joint and several. 
—Hines V. Wilson. 139 S.E. 802, 164 
Ga. 888. 
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one who relied thereon, than any other individual.®® 
The fact that they are acting for the benefit of the 
corporation,! that the corporation is also liable,® 
that they did not personally receive the fruits of 
the transaction,® or that the company is nominally 
the contracting party,^ does not relieve them from 
liability. However, the mere fact that officers com¬ 
mit a fraud on the corporation does not necessarily 
give an individual creditor an action at law against 
them for fraud and deceit.® 

The mere fact that one is an officer or director 
of a corporation does not per se render him liable 
for the fraud of the corporation or of other officers 
or directors.® He is liable only for his own acts and 


omissions.® He is not liable if he has not partici¬ 
pated therein, nor, with knowledge of the fraud, 
consented thereto.® 

b. False Representations 

DIroctort and officers are liable to persona dealing 
with the corporation and suffering damage as a result 
of their false representations as to material matters. 

Directors and officers are frequently liable for 
n>aking or authorizing false representations as to 
the financial condition of the company or other ma¬ 
terial matters to persons who deal with the corpo¬ 
ration and who suffer loss by reason of their reli¬ 
ance on such representations.® While directors or 


99. Ga.—Hines v. Wilson. 139 S.E. 
802. 164 Ga. 888. 

Mo.—White V. McCoy L^nd Go.. App., 
101 S.W.2d 763. 766, quoting Cor- 
pna Juris, affirmed White v. Scar- 
rltt. 111 S.W.2d 18. 341 Mo. 1004. 
Wash.—Pacific Fruit & Produce Co. 
V. Modern Food Stores. 290 P. 859, 
168 Wash. 212. 

14a C.J. P 182 note 68. 

1 . Ga.--Hines v. Wilson. 139 S.E. 
802. 164 Ga. 888. 

Ill.—Hough V. Commercial Wheat 
Growers' Co.. 212 lIl.App. 306. 

Minn.—Liandre v. Ye Tavern. Inc., 
200 N.W. 465, 160 Minn. 424. 

Mo.—^Atchison County Bank v, By¬ 
ers. 41 S.W. 326. 333. 139 Mo. 627 
—White V. McCoy Land Co., App.. 
101 S.W.2d 763, 766. quoting Cor. 
pus Juris, affirmed White v. Scar- 
ritt, 111 S.W.2d 18. 341 Mo. 1004— 
Musso V. Rice, App., 44 S.W.2d 895. 
N.Y.—Commercial Credit Corpora¬ 
tion V. Wells, 240 N.Y.S. 139. 228 
App.Dlv. 402. 

14a C.J. p 182 note 69. 

Active head of eorporatiou 
Where it was undisputed that de¬ 
fendant. from organization and dur¬ 
ing all fraudulent transactions, was 
stockholder, director, and pre.sldGnt 
of investment company, and was al.so 
stockholder, director, and president j 
of colonization company from its 
organization up to time of and after I 
all the frauds of the companies, call- I 
ing all meetings of the companies at 
which frauds were committed, and 
at such meetings voting for the 
frauds as director, and . participat¬ 
ing in a fraudulent dividend to the 
extent of note which he first re¬ 
fused to receive merely on ground 
that it was not cash, he was partici¬ 
pant in. and consented to frauds of 
corporations In defeating Judgment 
creditors, so that he was liable for 
such frauds.—Rayado Colonization 
Co. v. Rieke. 163 P. 292. 62 Colo. 447. 

& TJ.S.—^Wright v. Barnard. D.C. 
Del.. 248 F. 756. 

matifleatiou or adopMoa by oorpo- 
ratioa of agreement of its ofilcers 


could not shield them from respon¬ 
sibility for consequences of their 
own fraud in connection therewith. 
—Wright V. Barnard, supra. 

3. Ky.—Trimble v. Reid, 31 S.W. 

861. 97 Ky. 713. 17 Ky.L.. 494. 

Mass.—Bradley v. Poole. 98 Mass. 
169, 93 Am.D. 144. 

Mo.—Patzman v. Howey, 100 S.W.2d 
851. 340 Mo. 11—Bank of Atchison 
County V. Byers. 41 S.W. 326. 139 
Mo. 627—^Whlte v. McCoy Land 
Co., App., 101 S.W.2d 763. 766, 

quoting Corpus Juris, affirmed 
White V, Scarritt. Ill S.W.2d 18. 
341 Mo. 1004. 

N.Y.—Mack v. Latta, 71 N.E. 97. 178 
N.Y. 525. 67 L.R.A, 126, reversing 
82 N.Y.S. 130. 83 App.DJv. 242— 
Morgan v. Skiddy, 62 N.Y. 319— 
Phillips V. Wortendyke, 31 Hun 
192, dismissed 95 N.Y. 673. 

14a C.J. p 182 note 70. 

A Ga.—Hines v. Wilson, 139 S.E. 
802. 164 Ga. 888. 

Mo.—White V. McCoy Land Co.. App., 
101 S.W.2d 763. 766, quoting Oor- 
pus Juris, affirmed White v. Scar¬ 
ritt. Ill S.W.2d 18. 341 Mo. 1004— 
Musso V. Rice, App., 44 S.W.2d 895, 
897, citing Corpus Juris. 

Tex.—Fowler v. Small, Civ.App., 244 

S.W. 1096. 

14a C.J. p 182 note 71. 

A Mo.—Priest v. White, 1 S.W. 861, 
89 Mo. 608. 

6. U.S.—^Movlus V. Lee, C.C.A.N.Y.. 
30 F. 298. affirmed 11 S.Ct. 924, 141 
TJ.S. 182. 85 L.Ed. 662. 

Colo.—Snowden v. Taggart, 17 P.2d 
805. 91 Colo. 625. 

Iowa.—Stambaugh v. Haffa, 253 N. 

W. 137. 217 Iowa 1161. 

N.Y.—Arthur v. Griswold, 55 N.Y. 
400. 

Or.—McFarland v. Carlsbad Hot 
Springs Sanitarium Co.. 137 P. 209. 
68 Or. 530, Ann.Ca8.1915C 655. 
Tex.—Sugar land Industries v. Par¬ 
ker. Clv.App.. 293 S.W. 609. 

Utah.—Alder v. Crosier, 168 P, 83. 
60 Utah 437. 

Wash.—^Northern Codfish Co. v. Stl- 
berg, 164 P. 760. 96 Wash. 126. 
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“The mere fact of being a director 
and stockholder [of a corporation] is 
not per se sufficient to hold a party 
liable for the frauds and misrepre¬ 
sentations of the active managers of 
a corporation. Some knowledge of 
and participation in the act claimed 
to be fraudulent must be brought 
home to the person charged."—Ar¬ 
thur V. Griswold, 55 N.Y. 400. 406. 

7. Tex.—Sugarland Industries v. 

Parker. Clv.App., 293 S.W. 609. 

3. Cal.—Weaver v. Atluntian Const 
Co.. 258 P. Ill, 84 Cal.App. 154 
Iowa.—Stambaugh v, Haifa, 263 N. 

W. 137, 217 Iowa 1161. 

Mo.—Patzman v. Howey, 100 S.W.2d 
851, 340 Mo. 11. 

Tex.—Sugarland Industries v. I'ar- 
ker, Civ.App., 293 S.W. 613. 
Construotlvs fraud 
Corporation's president, receiving 
no personal benefit from corpora¬ 
tion's purchase of Its own stock with 
corporation funds, received and paid 
to sellers by him, is not lialile to 
corporation’s Judgment creditor 
therefor.—Marshall v. F'rederieks^ 
burg Lumber Co.. 173 S.E. 553, 162 
Va. 136. 

9 . U.S.—Nevada Bank of San Fran¬ 
cisco V. Portland Nat. Bunk. C.C. 
Or., 59 F. 338. 

111.—Hough V. Commercial Wheat 
Growers' Co., 212 IlLApp. 3U6— 
Crane Co. v. Ummach, 208 Ill.App. 
306. 

N.II.—^Brown-Wales Co. v. Barber, 
184 A. 866, 88 N.II. 103. 

N.C.—Harper v. Oak Ridge Supply 
Co.. 114 S.E. 173, 184 N.C. 204. 

Tex.—Sugarland Industries v. Par¬ 
ker. Clv.App., 203 S.W. 609. 
Utah.—Alder v. Crosier. 168 P. 88. 
60 Utah 487. 

Wash.—Crescent Mfg. Co. v. Hansen. 
24 P.2d 604, 174 Wash. 193—Pacific 
Fruit & Produce Co. v. Modern 
P^ood Stores. 290 P. 859, 158 Wash 
212 . 

14a C.J. p 182 note 73. 

Bsseutlal elements 

“ 'P'irsl, that the representations 
were made as alleged; second, that 
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officers of corporations setting^ forth such state¬ 
ments are bound not only tb abstain from stating as 
facts that which is not true, but to omit no fact 
within their knowledge, the existence of which 
might affect the advantages held out as induce- 
meiits,!® yet the facts that the corporation is insol¬ 
vent, and that the manager in purchasing goods for 
the corporation knows of such insolvency and con¬ 
ceals it, do not render him liable on the ground of 
fraud in the absence of artifice, trick, or false pre- 
tense.ll 

Where fraud is counted on, scienter is an indis¬ 
pensable clement that is, it is necessary and suf¬ 


ficient that there be cither guilty knowledge^* or 
such a recklessness in stating facts as to take the 
place of actual guilty knowledge.!^ Where the duty 
of knowing the facts exists, ignorance due to neg¬ 
lect of such duty creates the same liability as actual 
knowledge.^® One is liable where he represents a 
material fact to be true to his personal knowledge, 
as distinguished from belief or opinion, when in 
fact he does not know whether it is true, and it is 
proved to be untrue.^® 

They arc not liable if they did not actually par¬ 
ticipate in the fraud or have such knowledge thcre- 
ofA*^ It is not necessary, however, that the officer 


they were made In order to influence 
plaintiff’s conduct: third, that rely- 
In^r upon them, plaintiff did enter in¬ 
to a contract: . . . fourth, that 
the representations were untrue: 
fifth, thnt the plaintiff suffered dam- 
aero from the action he was induced 
to take: and. sixth, that damage 
followed proximately the decep¬ 
tion * "—Alder V. Crosier, 168 P. 83. 
84. 50 Utah 437. 

Sffeet of change of eoxporate name 

Change of corporate name while 
corporate existence and entity con¬ 
tinues does not change liability of 
offleers for fraud resulting in exten¬ 
sion of credit after change of name, 
where representation was made to 
obtain a continuing credit—Crane 
Co. V. Ummach, 203 llI.App. 306. 

Xadneing forhearanoe of action j 

Ceneral creditor of corporation is 
entitled to maintain action of deceit 
against director of corporation for 
allegedly inducing creditor to for¬ 
bear action to collect his debt by 
misrepresentation in corporation's 
flnanclal statement.—Brown-Wales 
Co. V. Barber, 184 A. 855, 88 N.ll. 
103. 

Promise of personal indorsement 

Where corporation was accustomed 
to borrow money from banks on In¬ 
dorsement of its directors, and act¬ 
ing on decision of directors, agent 
negotiated loan from plaintiff, stat¬ 
ing that note would be indorsed and 
that directors would be responsible 
for its payment, and directors knew 
timt money loaned was being obtain¬ 
ed on note of corporation, which was 
insolvent, and knowing that plaintiff 
was promised and was expecting to 
rtveivo as good security as banks 
had been receiving, such misrepre¬ 
sentations wore made as to render 
directors personally liable.—Harper 
V. Oak Uidge Supply Co., N.C., 114 
S.E. 173. 

**Puttng and boosting*’ dlstiagnished 

Representations of defendants as 
to financial condition of corporation 
may bo fraudulent, and not legiti¬ 
mate "puffing or boosting" of corpo¬ 


ration.—Hough V. Commercial Wheat 
Growers* Co., 212 Ill.App. 306. 

10. Iowa.—Hubbard v. Weare, 44 N. 
W. 916. 79 Iowa 678. 

Omission of liabiUty 
N.H.—Brown-Wales Co. v. Barber, 
184 A. 855, 88 N.H. 103. 

11. Pa.—^North American Smelling 
Co. V. Temple, 12 Pa.Super. 99. 

12. U.S.—Barry v. Legler, C.C.A. 
Mo., 39 F.2d 297. 

Ohio.—Mason v. Moore, 76 N.E. 932, 
73 Ohio St. 275, 4 L.R.A..N.S., 697, 
4 Ann.Cas. 240. 

Tex.—Economy Filling Station v. 
Humble Oil & Reflning Co., Civ. 
App., 3 S.W.2d 832, error dis¬ 
missed—Sugarland Industries v. 
Parker, Civ.App., 293 S.W. 609. 
Utah.—Alder ▼. Crosier, 168 P. 83, 
60 Utah 437. 

14a C.J. p 183 note 74. 

Absent dirsotor 

Director not attending meetings 
and having no knowledge of misrep¬ 
resentations made by president to 
secure credit could not be held per¬ 
sonally liable for corporation's debts. 
—Economy Filling Station v. Hum¬ 
ble Oil St Refining Co., Tex.Civ.App., 
3 S.W.2d 833, error dismissed. 

13. U.S.—^Barry v. Lcgler, C.C.A. 
Mo., 39 F.2d 297. 

Ill.—Cooper V. Empire Security Co., 
227 Ill.App. 161—Hough v. Com- 
I merclal Wheat Growers' Co., 212 
Ill.App. 806. 

Mo.—Ray County Sav. Bank v. Hut¬ 
ton, 128 S.W. 47, 224 Mo. 42. 

Ohio.—Mason v. Moore, 76 N.E. 932. 
73 Ohio St. 275, 4 L.R.A.,N.S., 697, 
4 Ann.Cas. 240. 

Tex.—Durham v. Wichita Mill & Ele¬ 
vator Co., Civ.App., 202 S.W. 138, 
error refused. 

Batlfication after knowledge 

Directors who, after knowledge of 
the fraud and deceit practiced to se¬ 
cure the execution of a contract 
with their corporation, refuse the 
request of the other party to return 
the money paid under it, must be 
held to have ratifled, and participat¬ 
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ed in, the fraud and deceit.—Hough 
V. Commercial Wheat Growers’ Co., 
212 Ill.App. 306. 

14l U.S.—Nevada Bank v. Portland 
Nat. Bank. C.C.A.Or.. 69 F. 338— 
Barry v. Liegler, C.C.A.MO., 39 P. 
2d 297. 

111.—Cooper V. Empire Security Co., 
227 Ill.App. 161—Hough v. Com¬ 
mercial Wheat Growers* Co., 212 
Ill.App. 806. 

Ohio.—Mason v. Moore, 76 N.E. 932, 
73 Ohio St. 275, 4 L..R.A..N.S. 597, 
4 Ann C.is. 240. 

14a C.J. p 183 note 76. 

2>iity of director 

A director of a corporation must 
exercise reasonable care to know 
its condition and to know the truth 
of flnancinl statements issued by it, 
and is liable to those relying on 
false statements Issued even with¬ 
out knowledge of the falsity, but 
without the exercise of reasonable 
diligence to know the facts.—Marks- 
berry v. First Nat. Bank. 239 S.W. 
461, 194 Ky. 401. 

15. U.S.—Barry v. Lcgler, C.C.A. 
Mo., 39 F.2d 297. 

Mich.—Springman Paper Products 
Co. V. Detroit Ignition Co., 210 N. 
W. 222, 236 Mich. 90. 

Neb—Ashby v. Peters, 258 N.W. 639, 

I 128 Neb. 338, 99 A.L.H. 843. 

1 16. N.Y.—I’eople v. Photocolor Cor¬ 
poration, 281 N.Y.S. 130, 156 Misc. 
47. 

1 

17. La.—Ingram v. Canal Bank & 
Trust Co., 127 So. 462, 13 La.App. 
651. 

Tex.—Sugarland Industries v. Par¬ 
ker, Civ.App., 293 S.W. 609. 

Utah.—Alder v. Crosier, 168 P. 88. 60 
Utah 437. 

Deceit of agent 

That president, director of corpo¬ 
ration, in hiring agent misrepresent¬ 
ed corporation by reference to liteia- 
ture, did not render other directors 
of corporation personally liable for 
deceit to such agent in absence of 
evidence that they knew of litera¬ 
ture or its issuance.—^Alder v. Cro¬ 
sier, supra. 
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or director himself make the statement if he sana¬ 
tions or approves it.^* They are not immune from 
liability because not participants to the fraud if they 
knew or in their official position should and could 
have known thereof.^® Where there would be lia¬ 
bility if the fraud had been practiced by the direc¬ 
tors or officers themselves, there is like liability if 
the directors or officers have been grossly negligent 
in permitting the fraud- to be practiced by officers 
or agents under their control.20 Recklessness im¬ 
posing liability does not exist where an executive 
officer, in good faith and in the usual course of the 
company’s business, signs a statement prepared for 
him by a trusted employee.^i However, the fact 
that the preparation of a financial statement, is¬ 
sued by the corporation for the purpose of obtain¬ 
ing a loan, was intrusted by the directors to subordi¬ 
nate employees of the company under the control of 
the directors does not relieve them of responsibil¬ 
ity for misrepresentations contained in such state- 

ment.22 

It is essential, of course, that the representations 


relied on be in fact false.23 The false statement 
must have been intended to be relied on by plaintiff** 
and he must actually have relied thereon.*® A per¬ 
son contracting with a corporation who is at the 
time in a position where by ordinary business dili¬ 
gence he could readily discover the existing condi¬ 
tion of the affairs of the corporation, he being at 
the time a director and having access to its books, 
will not be relieved from his contract on the ground 
of fraudulent representations made by other officers 
of the corporation.*® 

Directors are not liable for the fraud of their 
predecessors unless they participated in it or con¬ 
tinue it,*^ nor is an officer or director liable for tbe 
unauthorized representations of agents made with¬ 
out their consent or knowledge.*® 

Estoppel, A director will not be permitted to es¬ 
cape liability on the basis of an equitable estoppel 
where the grounds for such estoppel are doubtful 
and uncertain.** 

A director of a corporation who has stated in the 
certificate of organization that a certain person’s 


1& Wash.—Crescent Mfjr. Co. v. 
Hansen. 24 P.2d 604. 174 Wash. 
198. 

Batifyiiig aets of agoats 

Directors are liable for fraud of 
agents which they approve and rati¬ 
fy.—Edwards v. Southern States Fi¬ 
nance Co.. 146 S.E. 89. 196 N.C. 462. 
19. Mich.—Springman Paper Prod¬ 
ucts Co. V. Detroit Ignition Co.. 
210 H.W. 222. 236 Mich. 90. 

Neb.—^Ashby v. Peters. 258 N.W. 
639. 128 Neb. 338. 99 A.L..R. 843. 

90. U.S.—Barry v. Legler. C.C.A. 
Mo.. 39 F.2d 297. 

91. Mo.—Ray County Sav. Bank v. 
Hutton. 123 S.W. 47, 224 Mo. 42. 

14a C.J. p 183 note 77. 

92. Tex.—Cameron v. Galveston 
First Nat. Bank. Civ.App., 194 S. 
W. 469. error refused. 

14a C.J. p 183 note 78. 

931 N.H.—Brown-Wales Co. v. Bar¬ 
ber. 184 A. 855. 88 N.H. 103. 
Falsity not disproved 

Words of cancellation appearing 
on corporate notes held by director 
were held not to show that notes 
had been discharged, so as to re¬ 
lieve director from liability to cred¬ 
itor of corporation who had relied 
on corporation’s financial statement 
from which amount of notes had 
been omitted, where there was no 
finding as to when notes were can¬ 
celled.—Brown-Wales Co. v. Barber, 
supra. 

94. Tenn.—Russell v. Tennessee & 
Kentucky Tobacco Co., 65 S.W.2d 
256. 16 Tenn.App. 661. 

14a C.J. p 183 note 81. 


28k Tenn.—^Russell v. Tennessee & 
Kentucky Tobacco Co., 65 S.W.2d 
256, 16 Tenn.App. 561. 

Tex.—Sugarland Industries v. Par¬ 
ker, Civ.App., 293 S.W. 609-—Dur¬ 
ham V. Wichita Mill & Elevator 
Co., Civ.App., 202 S.W. 138, error 
refused. 

14a C.J. p 183 note 82. 

Partial reUanoe snAoisat 
In an action against corporate di¬ 
rectors by plaintiff which extended 
credit to corporation, although in¬ 
solvent. relying on false financial 
statements given out to mercantile 
agencies, recovery cannot be defeat¬ 
ed because credit was not wholly ex¬ 
tended in reliance upon representa¬ 
tions, if the credit would not have 
been extended but for such reliance. 
—Durham v. Wichita Mill & Eleva¬ 
tor Co., supra. 

Statement partly utme 
Where credit was extended to cor¬ 
poration on strength of false por¬ 
tion of financial statement, officer 
making statement was held liable, 
notwithstanding portions of state¬ 
ment were true.—Pacific Fruit & 
Produce Co. v. Modern Food Stores, 
290 P. 859, 158 Wash. 212. 

86. Mo.—Powell v. Adams, 12 S.W. 
295, 98 MO. 598. 

97. Oa.—Schley v. Dixon, 24 Oa. 
273, 71 Am.D. 121. 

9a Colo.—Erisman v. McCarty, 286 
P. 777, 77 Colo. 289. 

Mo.—Patzman v. Howey. 100 S.W.2d 
851, 340 Mo. 11. 

Vt.—Arnold v. Somers, 105 A. 260. 
92 Yt. 612. 


Sespondeat superior dootrine 

Where the purchaser of manufac¬ 
turing rights in a vending machine 
sued for fraudulent representations 
of the selling corporation's salesman, 
the president of the corporation was 
not liable for the misrepresenta¬ 
tions under the doctrine respondeat 
superior; the salesman not acting 
as his agent.—Arnold v. Somers, su¬ 
pra. 

▼alue of laud sold 

Person individually would not be 
liable for representations made by 
corporation's agents with regard to 
value of land sold by corporation 
even if person was an officer of cor¬ 
poration unless he in some way in¬ 
duced representations to be made or 
consented to their being made.—Patz¬ 
man v. Howey. 100 S.W.2d 851, 340 
Mo. 11. 

99. N.H.—Brown-Wales Co. v. Bar¬ 
ber. 184 A. 866, 88 N.H. 103. 

Disohargs of omitted obUgatloa 

Creditor of corporation held not 
precluded from recovering from di¬ 
rector for loss resulting from reli¬ 
ance on corporation's financial state¬ 
ment, from which were omitted cor¬ 
porate notes held by director, on 
ground of estoppel in that director 
by letter and by words of cancella¬ 
tion on notes discharged such notes 
as corporate obligations, thus mak¬ 
ing statement true, where words of 
letter were equivocal, and it was un¬ 
certain when words of cancellation 
were written on notes.—Brown-Wales 
Co. V. Barber, supra. 
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shares of stock have been fully paid up cannot as¬ 
sert the contrary against those becoming creditors 
of the corporation.*® A director and officer in sev¬ 
eral corporations whose books were falsified for the 
purpose of securing credit, who attended meetings 
of the board and was present when the falsification 
was made, is estopped to deny that he knew of such 
fraud, and is liable to the creditor who extended 
credit in reliance on such falsified books and state- 
ments.*! The receipt and retention by plaintiff of 
a check which was sent to him as his interest in a 
corporation on its dissolution, does not defeat his 
right of action for damages caused by fraudulent 
representations which induced him to invest money 
in the corporate business, but bears simply on the 
measure of damages in the event of recovery by 
him.32 

Effect of statute of frauds. A clause of the stat¬ 
ute of frauds, as enacted in most of the states, pro¬ 
vides that no action shall be brought to charge any 
person on, or by reason of, any representation or 
assurance made concerning the character, conduct, 
credit, ability, trade, or dealings of any other per¬ 
son, unless such representation or assurance is made 
in writing, and subscribed by the party to be charged 
thereby, or by some persons thereunto by him law¬ 
fully authorized. The statute shields the directors 
and officers of a corporation from personal responsi¬ 


bility for oral representations concerning its condi¬ 
tion, whereby the corporation has procured credit 
but where written representations arc the substan¬ 
tial inducements, a recovery can be had, although 
some reliance may have been placed on oral assur¬ 
ances.*^ Where there is a writing it must be intend¬ 
ed for plaintiff and be delivered to him or to some 
one for him.** Also, it must be signed by defend¬ 
ants as individuals rather than in their official ca¬ 
pacity as directors.** Some courts hold that such 
a statute has no application to conspiracies or frauds 
where the representation is made to enable the party 
making it to profit by it but it does apply where 
the directors or officers make no profit in the trans¬ 
action in which they represent the good faith and 
credit of the corporation.** 

c. Bondholders 

Corporate officers and directors responsible for bring¬ 
ing about a condition of affairs by which a purchaser or 
pledgee of corporate bonds Is defrauded are liable to him 
for the loss sustained. 

Corporate officers and directors who are responsi¬ 
ble for bringing about a condition of affairs by 
which a purchaser or pledgee of corporate bonds 
is defrauded are liable to him for the loss sustain¬ 
ed** even though they had no intent to defraud.*® 

Of course, all the essential elements of an action 


Sa Conn.—Baldwin v. Wolff. 74 A. 
948, 82 Conn. 659. 

31. N.Y.—Mllllken v. Friable. 162 N. 

T.S. 661, 175 App.Dlv. 679. 

30. Mich.—Masaey v. Luce. 122 X. 
W. 514, 168 Mich. 128. 

33. Mass.—Hunnewell v. Duxbury, 
81 N.E. 700, 167 Maas. 1—McKin¬ 
ney V. Whiting. 8 Allen 207. 

34. Mo.—Clark v. Edgar, 84 Mo. 
106, 54 Atn.H. 84. 

14a C.J. p 184 note 90. 

35. U.S.—IMattaburgh First Nat. 
Bank v. Sowlea, C.C.Vt., 46 F. 731. 

36. U.S.—Plattsburgh First Nat. 
Bank v. Sowlea, supra. 

37. Mich.—Getchell v. Dusenbury, 
108 N.W. 723, 145 Mich. 197—Hess 

V. Culver, 43 N.W. 994. 77 Mich. 
598, 18 Am.S.R. 421, 6 L.R.A. 498. 

38. Mich.—Getchell v. Dusenbury, 
108 N.W. 723, 145 Mich. 197. 

39. Colo.—Snowden v. Taggart, 17 
P.2d 305, 307, 91 Colo. 525, citing 

Oorpna Juris. 

Mich.—Dinsnrtore v. Jacobson, 218 N. 

W. 700, 242 Mich. 192. 

Neb.—Ashby v. Peters, 258 N.W. 639, 
128 Neb. 338, 99 A.L.B. 843—Paul 
V. Cameron, 266 N.W. 11, 127 Neb. 
610—Ashby v. Peters, 246 N.W. 
408, 124 Neb. 131. 

14a C.J. p 184 note 95. 


False statements la bonds 

(1) Directors of corporation are 
liable for damages sustained by pur¬ 
chaser buying bonds, issued under 
directors* authority, in reliance on 
truth of false statements In bonds 
In connection with the foregoing, the 
court said: **It is the duty of direc¬ 
tors to know that material state¬ 
ments in bonds issued under their 
authority . . . ahd for the bene¬ 
fit of their company, are true. Such 
directors are liable for damages sus¬ 
tained by anyone buying such bonds 
who relied upon the truth of such 
statements which are now proved to 
have been false when made.”—Ash¬ 
by V. Peters, 258 N.W. 639, 640, 128 
Neb. 338, 99 A.L.R. 843. 

(2) The officers and directors re¬ 
sponsible for a misstatement of the 
security behind a bond are liable 
therefor to one purchasing such bond 
m reliance on the statement.—Ash¬ 
by v. Peters, 246 N.W. 408, 124 Neb. 
131. 

(3) They are so liable to any one 
who, on the faith of such statement, 
bought the bonds on the market.— 
Atchison County Bank v. Byers, 41 
S.W. 826, 139 Mo. 627—Clark v. Ed¬ 
gar. 12 Mo.App. 346, affirmed 84 Mo. 
106, 64 Am.R. 84. 

(4) It is not a defense that the 
title was of record and that the 
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state of it might have been ascer¬ 
tained by an examination.—Clark v. 
Edgar, supra. 

Clronlatlag spurious bond issue 

(1) An officer delivering spurious 
bonds to a former officer to use as 
he saw lit is liable to one purchas¬ 
ing such bonds in reliance on th'eir 
validity because he should have an¬ 
ticipated the natural results of cir¬ 
culating such bonds.—Snowden v. 
Taggart, 17 P.2d 305, 91 C'olo. 525. 

(2) It was also held In the above 
case that the officer is not exoner¬ 
ated from tort liability to the bond¬ 
holder by demanding return of bonds 
without offering any consideration.— 
Snowden v. Taggart, supra. 

Dirsotor voting for resolution 

A director who votes for the reso¬ 
lution of the board of directors au¬ 
thorising the execution of the mort¬ 
gage and bonds is also liable.—Lynch 
v. Southern Min., etc., Co., 117 S.W 
624, 136 Mo.App. 672. 

40. Mo.—Lynch v. Southern Min. 

etc., Co, supra. 

14a C J. p 184 note 96. 

Oood faltli no defense.—^Dinsmori 
V. Jacobson, 218 N.W. 700, 242 Mich 

193. 
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in fraud must exist to render the officer or director 
liable.^l 

Where it is the duty of the directors and officers 
to know the facts, their ignorance due to negligence 
will not absolve them from liability ,^2 but they arc 
not responsible where the loss is due solely to an 
error in legal phraseology employed in a written 
instrument prepared by competent lawyers,^3 or 
where the representation complained of is not one 
of fact but merely of a matter of opinion,or 
where the purchaser did not rely on the represen¬ 
tations, if any, made by thcm.^5 

Where a scheme for the payment of coupons is 
fully and accurately set out in the bonds and is not 
illegal, the officers of the corporation are not liable 
for the money invested in the bonds, even though 
the scheme for payment is one which under ordi¬ 
nary conditions will not result in all coupons be¬ 
ing paid.^® 

d. Purchasers of Stock 

(1) In general 

(2) Knowledge and intent 

(3) Representations 

(4) Reliance on representations 

* (5) Damages 

(1) In General 

Persons Induced by fraud of directors or officers to 
purchase stock of the corporation are liable for the re¬ 
sulting damage. 

The directors and officers of a corporation who 
have put forth, or have permitted to be put forth, 
false and fraudulent prospectuses, advertisements, 
circulars, or other fraudulent misrepresentations 


concerning the corporation, whereby members of 
the public are induced to purchase its shares to their 
damage, make themselves liable to the persons there¬ 
by deceived and defrauded.^*^ Where, however, a 
person acquires shares of stock, not by subscription 
but by purchase from a stockholder, after the com¬ 
mission of acts by the directors which depreciated 
the value of the stock and without any fraudulent 
inducements having been made to him to induce the 
purchase, he cannot hold the directors liable for 
damages on account of such depreciation.^® 

What latv governs. The law of the state wherein 
the representations were made and the sale of stock 
took place controls.^® 

Issuance of illegal stock. As will be seen in § 
255 supra, if the officers of a corporation issue its 
stock in excess of the limit allowed by its charter 
and make other fraudulent issues of its stock so that 
the purchaser of such shares cannot be admitted 
to the rights of a stockholder, they are liable to the 
purchaser of such shares; but where an attempted 
orgamization does not become a corporation de jure, 
and cannot legally issue stock, the issue of such 
stock will not alone make the directors liable for a 
fraudulent conspiracy to issue worthless stock, nor 
can an intent to deceive be inferred from this cir¬ 
cumstance and the fact that the nominal is largely 
in excess of the actual capital.®® 

(2) Knowledge and Intent 

A fraudulent intent Is ordinarily a necessary element 
of an action based on fraudulent representations Inducing 
the purchase of corporate stock. 

In an action to recover damages for deceit upon 
a purchaser of corporate stock it is necessary to 


41. Colo.—Snowden v. Taggart. 17 
P.2d 305. 91 Colo. 526. 

42. Neb.—^Aahby v. Peters, 258 N. 
W. 639, 128 Neb. 838. 99 A.L..R. 
843. 

XK>oatloii of direotor, as compared 
to main office and books of company, 
Is immaterial in determining negli¬ 
gence in management of business.— 
Dinsmore v. Jacobson, 218 N.W. 700, 
242 Mich. 192. 

43. U.S.—Slater Trust Co. v. Gardi¬ 
ner, C.C.N.T., 183 P. 268. 

14s C.J. p 184 note 97. 

44. Ky.—Vokes v. Eaton. 8.5 S.W. 
174, 119 Ky. 913, 27 Ky.L. 368. 

4U5. Neb.—Horn v. Abbott, 160 N. 

'V. 104. 100 Neb. 408. 

14a C.J. p 184 note 99. 

46. Ky.—Vokes v. Eaton. 86 S.W. 
174, 119 Ky. 918, 27 Ky.L. 358. 

47. Cal.—^Fuhrman v. American Nat 


Building & Loan Ass’n, 14 P.2d 
601. 605, 126 Cal.App. 202, citing 

Corpus Juris. 

Ill.—Cooper V. Empire Security Co., 
227 Ill.App. 161. 

Mass.—Cutler v. Arlington Casket 
Co.. 161 N.E. 167, 265 Mass. 52. 
Neb.—Redfield v. Lamb, 172 N.W. 48, 
103 Neb. 410. 

N.Y.—Mack v. Lotta, 71 N.E. 97, 178 
N.Y. 525, 67 L.R.A. 126, reversing 
82 N.Y.S. 130, 83 App.Dlv. 242— 
People V. Photocolor Corporation, 
281 N.Y.S. 130, 156 Misc. 47—Hill 
V. International Products Co., 220 
N.Y.S. 711, 129 Misc. 26. 

Pa.—Pringle v. Martin, 16 Pa.Dist. 
526. 

Wash.—^Williams v. Modern Pood 
Stores. 282 P. 203, 164 Wash. 368. 
14 C.J. p 689 note 3, p 694 notes 25. 
26—14a C.J. p 184 note 3. 

Duty to sooouBt 

Directors defrauding stock pur- 
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chasers, relying on their statements 
in advertisements and prospectus, 
should be required to account as 
mandatories or trustees for proper¬ 
ty Intrusted to them.—Pennsylvania 
Knitting Mills Corporation v. Bay¬ 
ard, 134 A, 397, 287 Pa. 216. 

Publio reports 

The rule is applicable to false 
statements contained in a public 
report required by statute where 
such statements are mode for the 
purpose of deceiving the public. 
Iowa.—Warfield v. Clark. 91 N.W. 
833, 118 Iowa 69. 

N.Y.—Morse v. Swlts, 19 How.Pr. 
276. 

48i Ind.—Smock v. Henderson, Wils. 
241. 

49. Del.—Williams v. Belts, 101 A. 
906. 29 Dei. 664. 

60. N.Y.—^Nelson v. Luling, 62 N.Y. 
646. 
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show a fraudulent intent on the part of the defend¬ 
ant director or officer®^ or else it must be made to 
appear that defendant made the representations 
with a fraudulent mind and motive, intending there¬ 
by to deceive and defraud, and was indifferent as 
to whether or not the representations were true.*»2 
An actual knowledge of the falsehood of the rep¬ 
resentation must be brought home to him,®^ or it 
must appear that by the exercise of ordinary care 
and prudence he would have known of such falsi¬ 
ty.®^ Such an action will not lie where the repre¬ 
sentations, although untrue, were made bona fide 
and under a reasonable and well grounded belief 
that they were true.^5 xhe requisite intent may be 
inferred from evidence showing that the party mak¬ 
ing the representations knew of their falsity at the 
time, or at least professed knowledge of their truth, 
when in point of fact he was conscious he had none; 
but in cither case falsehood uttered with intent to 
deceive is essential to this liability on the part of 
directors.**® This is not incompatible with the prin¬ 
ciple upon which courts of equity proceed in these 
cases, that the promoters, directors, or officers of 
corporations putting forth false statements concern¬ 
ing the condition of their corporation are as much 


bound to refrain from stating as true what they do 
not know to be true, as from stating to be true what 
they know to be false, since in both cases there is a 
guilty scienter.®'^ Liability is imposed where the 
facts are regarded as presumptively within the 
knowledge of the one making the representation be¬ 
cause of the duty imposed upon him by his position 
to know the truth or falsity of his statements.®® 

Corporate directors arc not individually liable to 
purchasers of corporate stock who were induced to 
become purchasers by reason of a false prospectus, 
where such prospectus was prepared and issued, 
without their knowledge or consent, by another di¬ 
rector;®® neither are they liable for the representa¬ 
tions of an agent of the corporation, acting as such 
and not on behalf of the directors.®® A director’s 
liability ordinarily cannot be predicated on his ac¬ 
quiescence in a codirector’s fraud, in the absence of 
notice of the fraud, although directors will be liable 
where there is a joint plan for the sale of stock to 
raise funds to relieve the directors’ own indebted¬ 
ness, notwithstanding their personal ignorance of 
the fraud.®! A director not voting for the illegal 
declaration of a dividend, and ignorant of the false 


61. Iowa.—^Warfield v. Clark. 91 N. 
W. 833. 118 Iowa 69. 

14a C J. p 185 note 11. 

62. T*a.—Lcffman v. Flanleran, 6 
Phlln. 155. 

I4a C J. p 185 note 13. 

Approval of report 
A corporation officer or director, 
who approves a report ns to the val¬ 
ue of corporate stock containing un¬ 
true and misleading: statements of 
material facts, and which is used 
with his knuwledg:e to induce anoth¬ 
er to purchase stock, muy be person¬ 
ally liable to a purcha.sor who in re¬ 
liance thereon is defrauded thereby. 
—Kodfleld V. I-amb. 172 N.W. 48. 103 
Neb. 410. 

63. N Y.—Hill V. International 
Products Co., 220 N.Y.S. 711, 129 
Misc. 25. 

Ohio.—Mason v. Moore, 76 N.E, 932, 
73 Ohio St. 276. 4 L..R.A..N.S.. 697, 
4 Ann.Cas. 240. 

14a C.J. p 186 note 12. 

No ooaoluBive prosnuptloa of knowl- 
odgra 

A charge that, if the Jury found 
defendant to have been a director, 
knowledge of the truth or falsity of 
the representation is conclusively 
imputable to him is erroneous.—De- 
graw V. Lampert, 17 Ohio Cir.Ct.,N. 
S.. 401. 

64. Ohio.—Mason v. Moore, 76 N.E. 
932, 73 Ohio St. 276, 4 L.R.A..N.S.. 
697. 4 Ann.Cas. 240. 

66 . Ky.—Poster v. Gibson. 38 S.W. 
144, 18 Ky.L.. 716. 


Ohio.—Mason v. Moore. 76 NE. 932. 
73 Ohio St. 275. 4 L..R.A..N.S.. 697, 
4 Ann.Cas 240. 

14a C.J. p 185 note 14. 

50. Ark.—Tlaldlman v. Taft, 143 S 
W. 112. 102 Ark. 45. 

Mo—Snider v. McAtee, 147 S.W. 136, 
165 Mo.App. 260. affirmed 178 S.W. 
484. 

Tex —Barber v. Keeling, Civ.App., 
204 S.W. 139. 

14a C J. p 185 note 15. 

57. Ark.—Haldiman v. Taft, 143 S. 
W. 112, 102 Ark. 45. 

Iowa.—Hubbard v. Weare, 44 N.W. 

915, 79 Iowa 678. 

14a C.J. p 185 note 16. 

58. Ark.—Haldiman v. Taft, 143 S. 
W. 112, 102 Ark. 45. 

Iowa.—Hubbard v. Weare, 44 N W. 
915, 79 Iowa 678. 

Ky.—Llgon v. Minton, 12.'> S.W. 304 
— -Ward V. Trimble, 44 S W. 450, 
103 Ky. 163, 19 Ky U 1801—Pre¬ 
witt V. Trimble, 17 S.W. 358. 92 
Ky. 182. 

Pa.—Pringle v. Martin, 16 Pa.Dist. 
526. 

“Unequivocal statements of fact in 
. . . a [public] statement, pur¬ 

porting to be of lh(P knowledge of 
the directors, and being of facts pre¬ 
sumably within their knowledge, 
will be deemed fraudulent in law, if 
materially untrue. One whose duty 
it is to know, and who speaks as if 
he had discharged that duty, is held 
in law to know, and will not be heard 
to say against those relying on his 
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Statement that in truth he did not 
know. He should speak the truth, or 
be silent.*’—Uigon v. Minton, Ky., 
125 S.W. 304, 305. 

PresideBt and director dlstingiilBlied 

“The president of a bank, as be¬ 
tween himself and parlies not with 
equal means of knowledge of the 
bank's condition, must be held to 
know the condition of the bank, and 
consequently whether the statement 
published as to its condition is true 
or false. In such cases the pre¬ 
sumption of knowledge by the presi¬ 
dent cannot be avoided by showing 
that he, in fact, did not know. This 
harsh rule does not apply, however, 
to the director of a bank. In an ac¬ 
tion against a bank, it would not be 
allowed to say that its directors 
were ignorant of the bank's condi¬ 
tion, for in such case the law pre¬ 
sumes that the directors know every 
entry made by the subordinate offi¬ 
cers; but, in an action against the 
director personally, no such pre¬ 
sumption exists."—Ward v. Trimble, 
44 S.W. 450, 452, 103 Ky. 163. 

50. Ala.—^Williams v. Riddlesperger, 
114 So. 796, 798, 217 Ala. 62. quot¬ 
ing Corpnc Jnric. 

14a C.J. p 183 note 19. 

Ala.—Williams v. Riddlesperger. 
supra. 

Tenn.—Bowman v. Homo Medicine 
Co., 7 Tenn.Civ.A, 265. 

61. Ala.—Williams v. Riddlesperger. 
114 So. 796. 217 Ala. 62. 
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representation by the other directors, is not liable tb 
the purchaser.62 The mere fact that a person has 
allowed his name to be used for the purpose of 
floating the stock of the corporation which after¬ 
ward turns out to be worthless, will not make him 
liable, in the absence of proof that he participated in 
the publishing of the false representations.®^ 

An action at common law for damages will not 
lie where the representation has been put forth 
through mere carelessness or inattention.®® How¬ 
ever, where several persons engage in business 
jointly, and to facilitate such business use a corpo¬ 
rate name and issue stock, and in the promotion of 
the scheme false representations are made by those 
holding themselves out as promoters and managers 
of the business as to the material facts of induce¬ 
ment and as to matters peculiarly within the knowl¬ 
edge of all the associates or their agents, all those 
engaged in the promotion of the business as associ¬ 
ates of those making the false representations are 
liable to those who, relying upon such representa¬ 
tions, purchase stock to their hurt.®® In such a 
case all the coadventurers will be liable, on the prin¬ 
ciple of respondeat superior, in damages for the con¬ 
sequences of the fraud of the common agent whom 
they have employed to effect the sale of the shares, 
without reference to the question of their own 
moral guilt or innocence;®® the negligence or con¬ 
fessed ignorance of one of the directors as to the 
fraudulent representations used and the fraudulent 
means employed by the common agent will not avail 
to exonerate him.®"^ 

An officer or director referring one to another 
officer or agent for information is liable for the 
fraud of the latter.®® 


(3) Representations 

The Mpretsntatlons upon which the action Ic bated 
mutt bo at to mattcra of fact, and mutt be actually 

falte. 

If no representation was made, there can certainly 
be no action based upon the falsity of a representa¬ 
tion.®® So the mere silence of a director will not 
of itself render him liable to persons outside the 
corporation for the fraud of officers or agents in the 
sale of stock; but directors who fail to inform ex¬ 
isting stockholders of the bad financial condition of 
the corporation before taking additional subscrip¬ 
tions are guilty of actionable fraud.*^® 

The representation which will support the action 
must be one of fact rather than one of opinion. 
Representations of the liability of the company"^^ 
or that capital stock issued has been fully paid^® are 
representations of fact within the meaning of this 
rule. The declaration of dividends by directors with 
knowledge that they had not been earned may be 
such representation as renders the directors liable.^® 
So also a simple declaration of a dividend without 
stating out of what funds it was to be payable, ex¬ 
cept that it was payable by the corporation, may be 
a declaration of fact upon which can be predicate. 1 
a claim of a false and fraudulent representation as 
to the method by which the corporation had ac¬ 
quired the money to pay the dividend, as against a 
director whose actual participation in a scheme to 
defraud the public is alleged.^® 

It is not material that with fraudulent repre¬ 
sentations as to matters of fact many expressions 
of opinion were mingled which would have afforded 
no ground of action.^® The test of liability is the 
impression created by the prospectus or advertising 


62. N.T.—Hill V. International 
Products Co., 220 N.Y.S. 711, 120 
Mlsc. 25. 

63. N.T.—Morgan v. Sklddy, 62 N. 
Y. 310—^Wakeman v. Dailey, 44 
Barb. 408. 

14a C.J. p 185 note 21. 

66. Iowa.—Warneld v. Clark, 01 N. 

W. 833. 118 Iowa 60. 

66. Mo.—WhitinsT v. Crandall, 78 
Mo. 503—Baker r. Crandall, 78 Mo. 
584, 47 Am.R. 126, affirming 7 Mo. 
App. 564—Watson v. Crandall, 78 
Mo. 583. afflrminv 7 Mo.App. 233— 
Hornblower v. Crandall, 7 Mo.App. 
220, affirmed 78 Mo. 581. 

66 . Mass.—White v. Sawyer, 16 
Gray 586. 

14a C.J. p 186 note 25. 

67. Mo.—Hornblower v. Crandall, 7 
Mo.App. 220, affirmed 78 Mo. 581. 

68. Wash.—Williams v. Modern 
Food Stores, 282 P. 203, 154 Wash. 
858. 


laabiUty not llmiteA to statutory Ua. 
biUty 

Corporation ‘president's liability 
tor representations by general man¬ 
ager, to whom he sent stock pur¬ 
chaser for information, is not limit¬ 
ed to statutory liability of corpora¬ 
tion officers.—^Williams v. Modern 
Food Stores, supra. 

69. N.Y.—Ottinger v. Bennett, 129 
N.Y.S. 819, 144 App.Div. 625, re¬ 
versed on other grounds 96 N.B. 
1123, 203 N.Y. 554. 

lEer# proBOse 

Representa'tions that corporation’s 
officers would . use best efforts to 
make corporation success are mere 
promises and no ground for rescind¬ 
ing purchase of stock from corpora¬ 
tion.—Stein v. Freund, 213 N.Y.S. 9, 
215 App.Div. 149. 

TO. Ala.—Williams v. Riddlesperger, 
114 So. 796, 217 Ala. 62. 
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Beasou for mlo 

Relationship between directors and 
existing stockholders is one of trust. 
—Williams v. Riddlesperger, 114 So. 
796, 217 Ala. 62. 

71. Del.—Williams v. Belts, 101 A. 

905, 29 Del. 554. 

14a C.J. p 186 note 28. 

78. Ill.—Cooper v. Empire Secur¬ 
ity Co.. 227 IlLApp. 161. 

Pa.—Pringle v. Martin, 16 Pa.Dist. 
526. 

14a C.J. p 186 note 29. 

78. U.S.—Zimmern v. Blount, Fla., 
238 F. 740, 151 C.C.A. 590. 

N.Y.—Hill V. International Products 
Co., 220 N.Y.S. 711, 129 Misc. 26. 

74. N.Y.—Ottinger v. Bennett, 96 
N.E. 1123, 203 N.Y. 664, reversing 
129 N.Y.S. 819. 144 App.Div. 625. 

76h Mo.—Hornblower v. Crandall, 7 
Mo.App. 220, affirmed 78 Mo. 681. 
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literature as a whole, and whether or not all of the 
material taken together constitutes a false repre¬ 
sentation.*^^ 

(4) Reliance on Representations 

Reliance on the representation la eaaentlal to Impose 
liability on an officer or director for fraud inducing one 
to purchase stock. 

Persons investing in stocks have a right to con¬ 
fide in those who hold themselves out as the pro¬ 
moters and managers of a business which they are 
carrying on, so far as concerns representations made 
by such promoters, or under their authority, as to 
material facts of inducement peculiarly within the 
knowledge of the associates or their agents.^^ 

It is necessary for plaintiff, in order to recover, to 
show that he relied on the fraudulent representa¬ 
tions^* and was in fact deceived by them.^* He 
must show some direct connection between defend¬ 
ant’s fraudulent representation and his conduct in 
becoming a purchaser or subscriber of shares.** 
However the fraudulent representations or conceal¬ 
ment need not have been the sole inducement to the 
act of plaintiff in purchasing the shares.*^ If it is 
found as a fact upon evidence that the purchaser 
relied upon the misrepresentations of the promoters 
or directors, it is not an objection to his right to re¬ 
cover of them on the ground of deceit that he made 
inquiries in other directions, provided it may be 
fairly inferred that his main and substantial reliance 
was upon what these defendants said and did.** 

Purchase from third person. According to the 
English doctrine it is necessary that plaintiff, in or¬ 
der to maintain an action against the directors for 
deceit, should have been an immediate purchaser of 
shares from the corporation; so that if, in the at¬ 
mosphere of delusion produced by the fraudulent 
misrepresentations of the directors, the original sub¬ 
scribers to the shares succeed in unloading them up¬ 


on other purchasers, such purchasers can have no 
redress, either at law or in equity, against the di¬ 
rectors for the deceit which has really resulted in 
their damage.** The American doctrine is other¬ 
wise. Here it will be sufficient if the misrepresenta¬ 
tions were contained in circulars, prospectuses, ad¬ 
vertisements or reports, made with the view of in¬ 
fluencing the public at large, or any member of the 
public who might chance to fall into the trap so 
baited, and purchase the shares; and that plaintiff 
saw the circulars, etc., arid was by the misrepre¬ 
sentations contained in them, induced to become a 
purchaser of the shares.*^ It is also sufficient if the 
representations are intended by defendant to be 
communicated to plaintiff and are in fact communi¬ 
cated to him through the medium of a third per¬ 
son.** 

(5)’ Damages 

To recover, the plaintiff must show that he suffered 
pecuniary loss, the measure of damages being the dif¬ 
ference between the real value of the stock and the 
amount the purchaser was induced to pay. 

Plaintiff is not entitled to recover where there is 
no evidence to show that he suffered pecuniary loss 
by reason of the alleged fraudulent representation,** 
The measure of damages is the difference between 
the real value of the stock at the time of purchase 
and what the purchaser was induced to pay by rea¬ 
son of the misrepresentation.*'^ 

§ 851. -Libel 

Directors, officers, and agents are liable for libel or 
slander only If they participate therein, or If their du¬ 
ties are of such character as to charge them with the 
performance of functions concerning the publication and 
circulation of the libel or slander, and are of such nature 
that the law implies they knew or ought to have known 
thereof. 

Officers, directors, or agents of a corporation arc 
not liable for a libelous or slanderous publication 
simply because of official position.** Their liabili- 


76. Cal.—Fuhrman v. American Nat. 
Huildingr & Loan Aas'n, 14 P.2d 601, 
126 CaLApp. 202. 

77. Mo.—Cottrill v. Krum, 13 S-W. 
763, 100 Mo. 397. 18 Am.S.R. 549— 
Hornblower v. Crandall, 7 Mo.App. 
220. affirmed 78 Mo. 581. 

14a C.J. p 186 note 38. 

7a Mo.—Priest v. White, 1 S.W. 
361, 89 Mo. 609. 

N.Y.—Hill V. International Products 
Co., 220 N.Y.S. 711, 129 Mlsc. 26. 

70. Mo.—-Priest v. White. 1 S.W. 
361, 89 Mo. 609. 

80. Mass.—Perry v. Hale, 10 N.B. 

174, 143 Mass. 540. 

14a C.J. p 186 note 86. 

11) C.J.S.-10 


Statements In articles of assoolatloa 

Directors not liable to one who 
has purchased his shares on the 
faith of false statements contained 
in the articles of association, be¬ 
cause these necessarily preceded, in 
the order of time, the organization 
of the board of directors.—Mabey v. 
Adams. 16 N.T.Super. 346. 

81. N.Y.—Morgan v. Sklddy, 62 N. 
Y. 319. affirming 36 N.Y.Super. 162. 

sa 111.—Cooper v. Empire Security 
Co.. 227 IlLApp. 161. 

Mo.—Hornblower v. Crandall. 7 Mo. 
App. 220. affirmed 78 Mo. 581. 

Sa Eng.—Peek v. Gurney, L. R., 6 
H.L. 377, affirming L.R. 13 Eq. 79. 
overruling Bagshaw v. Seymour, 
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18 C.B. 903, 86 E.CX. 903. 139 Re- 
print 1628, and Bedford v. Bag- 
shaw, 4 H. & N. 538, and adopting 
Gerhard v. Bates. 2 E. & B. 476, 75 
E.C.L. 476, 20 Bng.L. & Eq. 129. 
118 Reprint 845, and Scott v. Dix¬ 
on, 29 L.J.Exch. 62 note 3. 

14a C.J. p 187 note 41. ' 

84i. Iowa.—Warfield v. Clark, 91 N. 

W. 838, 118 Iowa 69. 

14a C.J. p 187 note 42. 

85. Mo.—^Watson v. Crandall, 7 Mo. 
App. 233, affirmed 78 Mo. 583. 

8a Del.—Williams v. Belts, 101 A. 
905, 29 Del. 554. 

87. Del.—Williams v. Bellz, supra, 
sa U.S.—Polwell V. Miller, N.Y., 
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ty» if any, springs from their active agency in pro¬ 
ducing and circulating the libel or slaiider.^^ If it 
be shown that they participated, or in any way aid¬ 
ed, assisted, or advised its publication or circula¬ 
tion,®® or that their duties as officers or agents of 
the concern were of such a character as to charge 
them with the performance of functions concerning 
the publication and circulation of the libel, and were 
of such nature that the law implies that they knew 
or ought to have known of the publication, they are 
liable,® 1 and cannot defend on the ground merely 
that they did not know about the libel until after it 
was published.®^ 

§ 852. -Payment or Preference of Credi¬ 

tors 

Except fn those Jurisdictions where directors of an 
insolvent corporation are deemed trustees for the credi¬ 
tors, preference by such a corporation of one creditor 
over another does not render the directors liable to the 
latter. 

In some jurisdictions the preference of one of its 
creditors by an insolvent corporation does not give 
rise either at law or in equity to a liability on the 
part of the directors to the remaining creditors,®® or 
to a receiver of the corporation.®^ On the other 
hand, in jurisdictions where the directors of an in¬ 
solvent corporation are deemed to be trustees for 
the creditors, as discussed in § 839, they must treat 
the creditors equally, according to their respective 
course of priority; if they dissipate the assets in 
favor of one creditor by preferring him, at the same 
time postponing another creditor of an equal grade, 
they are liable to make good to the latter out of 
their personal estates what he has lost by their 


breach of trust.®® This nile must not be carried so 
far as to make directors responsible to the holder 
of a litigated claim, which after being established 
goes unpaid, when acting in good faith, but without 
proper care, they reserve a sum which they think 
will be sufficient to meet all claims, this included, 
and it turns out to be insufficient.®® 

Inducing or preventing attachment. Officers and 
directors are not liable to one creditor for inducing 
and procuring another creditor to attach the corpo¬ 
rate property for a corporate debt, payment of 
which the officers and directors had guaranteed.®^ 
Also if a person who has a claim against a corpo¬ 
ration which he intends to enforce by an attachment 
of its property is induced by the false and fraudu¬ 
lent representations of its treasurer to refrain from 
making the attachment, and all the property of the 
corporation is subsequently attached for the debt of 
another j>erson and is sold on execution, an action 
of tort for such fraudulent representations will not 
lie against the treasurer.®® 

§ 853. — Payment or Preference of Indi¬ 
vidual Claims or Debts 

Directors and officers are not liable to corporate 
creditors for payment to themselves of bona fide debts. 
The cases are not in accord where officers and directors 
of an insolvent corporation prefer themselves over general 
creditors. 

Directors and officers are not rendered liable to 
corporate creditors by the fact that they have re¬ 
ceived payment of money which they have loaned to 
the corporation in good faith and in the ordinary 
course of business.®® It is not fraudulent per se for 
a solvent corporation to assign to certain of its di- 


145 F. 495, 75 C.C.A. 489, 10 L.R. 
A-N'.S., 332, 7 Ann.Cas. 455. 

Wis.—Pfistcr V. Sentinel Co., 84 N. 

W. 887, 108 Wis. 672. 

89. Wis.—Pflster v. Sentinel Co., 
supra. 

In a case in equity it was stated 
that individuals controllinii: the cor¬ 
poration and responsible for the pub¬ 
lication of false and misleadins: 
statements In disparagrement of plain¬ 
tiff’s business are liable, the suit, 
however, not being in libel, but for 
injunction to restrain interference 
with plaintiff’s business.—Lawrence 
Trust Co. V. Sun-Amerlcan Pub. Co.. 
139 N.E. 655, 245 Mass. 262. 

9a Ga.—George v. Georgia Power 
Co., 159 SE. 756, 43 Ga.App. 696. 
Ohio.—Schoedler v. Motometer 
Gauge & Equipment Coiporation, 
15 N.E. 958, 134 Ohio St. 78. 

14a C.J. p 187 note 49. 

Conspiracy 

Agents of corporation conspiring 
to write and receive letter to injure 


third person by false statements 
therein are individually liable for li¬ 
bel.—George v. Georgia Power Co., 
159 S.E. 756. 43 Ga.App. 596. 

Slander 

Where officers of corporation al¬ 
legedly conspired to slander presi¬ 
dent of another corporation so that 
their corporation might ^acquire the 
business and property of his corpo¬ 
ration, the officers and their corpora¬ 
tion would be Jointly liable, not on 
the theory of master and servant, 
but on the theory that they were 
Joint tort-feasors, and they and their 
corporation could be Joined in the 
same action.—Schoedler v. Motome¬ 
ter Gauge & Equipment Corporation, 
15 N.E.2d 958, 134 Ohio St. 78. 

91. N.y.—Keller v. American Bot¬ 
tlers’ Pub. Co., 125 N.Y.S. 212, 140 
App.Div. 811- 
14a C.J. p 187 note 49. 

98. 111.—Danville Press Co. v. Har¬ 

rison, 99 lll.App. 244. 
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Wis.—Pflslcr V. Sentinel Co., 84 N 
W. 887, 108 Wis. 672. 

14a C J. p 187 note 50. 

93. Pa.—Kinter v. Connolly, 81 A. 
905, 233 Pa. 6—Land Title, etc. 
Co. V. Connolly. 81 A. 903, 233 Pa 
1 . 

14a C.J. p 187 note 55. 

94. Ark.—Wait v. McKee, 128 S.W 
1028, 95 Ark. 124. 

14a C.J. p 188 note 56. 

95b N.H.—Richards v. New Hamp¬ 
shire Ins. Co., 43 N.H. 263. 

96b Mass.—Lyman v. Bonney, 118 
Mass. 222. 

97. Neb.—^Emanuel v. Barnard, 99 
N.W. 666, 71 Neb. 766. 

14a C.J. p 1S8 note 58. 

98. Mass.—Bradley v. Fuller, 118 
Mass. 239. 

14a C.J. p 188 note 69. 

99. Mass.—Holt v. Bennett, 16 N.E. 
6. 146 Mass. 487. 
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rectors or officers, or for such officers or directors 
to receive, notes due to said corporation, for the pur¬ 
pose of enabling said directors, out of the proceeds 
thereof, to pay an indebtedness contracted by them 
■for the benefit of the corporation. Hence such ac¬ 
tion docs not give rise to a cause of action by an¬ 
other creditor against the directors in question.^ 

It is also held that a director who made bona fide 
advances to the corporation and then, after it had 
become insolvent, appropriated to his own accounts 
due to it, to pay interest accruing on the advances 
is not liable to creditors in the absence of fraud.2 

There is contrary authority, however, to the effect 
that directors ami officers of a corporation who are 
general creditors may not prefer their claims to 
those of the corporation’s other creditors,^ and this 
even though they act in good faith.^ Hence, where 
directors of an insolvent corporation have paid a 
debt due themselves in preference to debts due other 
creditors, and mingled with their own funds the 
money received, a personal judgment may be ren¬ 
dered against them in favor of a creditor who has 
received nothing; otherwise, the creditor would be 
without remedy.5 Their liability to the unpaid cred¬ 
itor is for the sum which he would have received if 
the sum paid by way of preference had been divided 
pro rata among all the creditors.® Such liability 
does not extend to a director who was not present 
at any of the directors* meetings whereat, and did 
not vote for any of the resolutions whereby, the 
preference was granted,^ nor to one who was elect¬ 
ed director without notice and who had no knowl¬ 
edge of such election prior to his receipt of the 
payment.® 

It is a fraud as to its creditors for the directors 
or officers to apply the property of the corporation 
or pledge its credit for the payment or security of 
their individual debts.® This is certainly true where 
the necessary result of the transaction is to make 


the corporation insolvent and thus render the cred¬ 
itors unable to collect their claims from it;^® nor 
docs it make any difference that the debt for which 
the money was thus raised by the officer was due by 
him to the corporation, since it is equally the pay¬ 
ment of his own debt out of the corporate funds.^^ 
Such a misappropriation of the corporate funds 
stands, as regards its creditors, on the footing of 
a fraudulent conveyance, and is subject to the rule 
that if a part of the consideration of the transac¬ 
tion was fraudulent and corrupt, the whole will be 
treated as void,'® It seems, however, that such a 
contract ought to be enforced against the corpora¬ 
tion in so far as the corporation has received the 
benefit of it.'® 

§ 854. — Sale or Purchase of Property 

a. In general 

b. Purchase from director 

c. Purchase by director or officer 

d. Individual purchase from third per¬ 

son 

a. In General 

Directors of an insolvent corporation whose fraud 
or negligence caused the corporation to purchase value¬ 
less property may be held liable to the general creditors 
for the resulting loss. 

General creditors of an insolvent company have 
a right through a receiver to compel directors to 
make good any loss resulting from their fraud or 
negligence in causing the corporation to purchase 
valueless property.'® On the other hand, the di¬ 
rectors of an insolvent corporation still doing busi¬ 
ness are not liable to creditors by reason of making 
a bona fide sale of its assets to an attaching cred¬ 
itor, upon his agreement to cancel his own debt and 
discharge the debts of other attaching creditors.'® 

Transfer between corporations, A creditor of a 
corporation may sue to set aside a transfer of its 


1. Ill.—Parsons v. Hatton-Snowdon 
Co.. 58 Ill.App. 272. 

Ind.—Craw ford.sVIlie First Nat. Bank 
V. Dovetail Body, etc., Co., 42 N.K. 
924. 143 Ind. 534. 

14a C J. p 188 nolo 62. 

3, Mo.—Kiaft-Ilolmes Grocery Co. 
V. Crow. 36 Mo.App. 2S.S. 

3. Idaho.—Nelson v. Jones, 224 P. 
435. .38 Idaho 664, 38 A.UU. 8.3 

4. Idaho.—Nelson v. Jones, supra. 
l*a.—Taylor v. Penrose Motor C)., 3 2 

Pa.Dist. & Co 384. 77 Pitlsb.Bci;. 
J. 553, affirmed 101 Pa.Supcr. 486. 
“Sui*h acts are fraudulent and void 
In law, Irrei^poctlve of good faith of 
such officer.’*—Nelson v. Jonos, 224 
P. 435, 437, 38 Idaho 664, 88 A.L..U. 
85. 


6. Okl—-TTnion Coal Co. v. Wooley, 
154 P. 62. 54 Okl. 391. 

0, TJ.S—Adams v. Kehlor Milling 
Co, C.C.Mo., 35 P. 433. modified on 
other grounds 36 F. 212. 

7- U.S.—Adams v. Kehlor Milling 
Co., C.C.Mo., 36 P. 212, modifying 
36 F. 433. 

0. Me —Woodman v. Butterfield, 101 
A. 25. 116 Me. 241. 

9. Mo.—^National Tube Works Co. v. 
Ring Refrigerating, etc., Co., 22 S. 
W. 947, 118 Mo. 365. 

14a C.J. p 188 note 67. 

la Colo.—Nix V. Miller, 57 P. 1084, 
I 26 Colo. 203. 


11. Mo.—National Tube Works Co. 
V. Ring Rofri;Ternting. etc., Co., 22 

S.W. 947, 118 Mo. .365. 

14a C.J. p 188 note 69. 

12. Mo.—^National Tube Works Co. 
V. Ring Refrigerating, etc., Co., 22 
S.W. 947, 118 Mo. 365. 

14a C.J. p 188 note 70. 

13. U.S.—Hatch V. Johnson Loan & 
Trust Co., CCKan., 79 F. 828 

14a C.J. p 189 note 71. 

14. U.S.—Howland v. Corn, N.Y., 
232 F. 35, 14 6 C.C.A. 227. 

14a C.J. p 189 note 72. 

! 16. U.S.—While. Potter & Paige 

Mfg. Co. V. Henry B. I’ettes Im- 
I porting Co., C.C.Mo., 30 F. 864. 
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property to another corporation at a time when it 
is insolvent and when the same persons are execu¬ 
tive officers of each corporation.^® However, where 
the transaction is accepted by each corporation, and 
by the stockholders of each, it cannot be set aside 
by creditors, without showing fraud or unfair deal- 
ing.l7 

b. Purchase from Director 

Directors causing a corporation to purchase prop¬ 
erty from one of their number at a price of the entire 
capital stock do not thereby necessarily commit a fraud 
on the creditors. 

It is not necessarily a fraud on creditors for the 
trustees of a corporation to purchase property from 
one of their number for the benefit of the corpora¬ 
tion, paying therefor its entire capital stock.i® 

c. Purchase by Director or Officer 

Directors purchasing corporate property must show 
that they acted in good faith and paid full value. If full 
value has not been paid they are responsible to the cor¬ 
porate creditors therefor. 

A purchase of corporate assets by a director for 
full value and without fraud cannot be questioned 
by corporate creditors but where the director 
purchases for less than the true value he is respon¬ 
sible to corporate creditors for the profit made by 
him,2® or he may be decreed to hold the property 
impressed with a trust for the payment of the 
claims of creditors.^! When directors make sale 
of corporate property to one of their number who 
takes part fn the transaction as both buyer and sell¬ 
er, and creditors are thereby deprived of the oppor¬ 
tunity to enforce their debts, it devolves on the di¬ 
rectors to show that the transaction was made in 
good faith, and that the sale produced the full value 
of the property.22 If they fail to show these facts, 
creditors are entitled to compel them to account for 
the full value of the property.23 


Directors and officers who know or should know 
that property they acquire from the corporation is 
encumbered are not in the position of mnocent pur¬ 
chasers as against claim of creditor.24 

At judicial sale. On the theory that the assets of 
the corporation are a trust fund for the payment of 
its debts which may be followed into the hands of 
any person having notice of the trust, a purchase 
of corporate assets at a judicial sale by a director 
with knowledge that the company is on the verge of 
insolvency may be avoided by a creditor or party 
in interest.25 On the other hand, where directors 
holding bona fide claims against the corporation se¬ 
cured by mortgage sue to foreclose the mortgage 
and buy the property at the foreclosure sale, neither 
the judgment nor the purchase will be held to be 
fraudulent or in trust for other creditors.2® 

Transfer for payment of debts. Directors who 
concur in transfers, made while the corporation is 
insolvent and in contemplation of its suspending 
business, of property to one of them for the purpose 
of paying certain creditors, are liable for a conver¬ 
sion of assets so far as is necessary to pay the 
debts.27 However, where the president of a cor¬ 
poration, authorized by the vote of its directors to 
make an assignment of its property for the benefit 
of its creditors, executes the assignment to himself 
as assignee, the assignment is voidable at the elec¬ 
tion of the corporation, but not on the application of 
creditors to remove him and appoint a suitable as¬ 
signee in his stea(L28 

d. Individual Purchase from Third Person 

Property purchaied by directors from third persons 
cannot' be reached by corporate creditors even though 
the circumstances of such purchase may give the cor¬ 
poration a right against the directors. 

Property purchased by a director on his own ac¬ 
count but which should have been purchased by him 


16. N.Y.—Cole v. Mlllerton Iron Co., 
13 N.Y.S. 851. 59 Hun 217. affirmed 
30 N.E. 847. 138 N.Y. 154. 28 Am. 
S.R. 615. 

14a C.J. p 189 note 85. 

17. Ala.—O’Connor Min., etc., Co. v. 
Coosa Furnace Co., 10 So. 290, 95 
Ala. 614. 36 Am.S.H. 261. 

14a C.J. p 190 note 86. 

18. N.Y.—^Knowles v. Duffy, 40 Hun 
485. 

19. Colo.—Crymblc v. Mulvaney, 40 
P. 499, 21 Colo. 208. 

14a C.J. p 189 note 76. 

Fnrcliase from aolveat corporation 
N.D.—Lyness v. L. J. Kuske Realty 
Co.. 209 N.W, 993, 54 N.D. 479, 48 
A.L..R. 474. 


20. Colo.—Fishel v. Goddard, 69 P. 
607, 30 Colo. 147. 

14a C.J. p 189 note 77. 

21. N.Y.-—Llllenthal v. Bets, 77 N. 
E. 1002, 185 N.Y. 163, 7 Ann.Cas. 
41. reverslnff 95 N.Y.S. 849. 108 
App.Div. 222. 

22. Ky.—Enterprise Foundry & 
Machine Works v. Miners’ Elkhorn 
Coal Co., 45 S.W.2d 470, 241 Ky. 
779. 

N.J.—^Wilkinson v. Bauerle, 7 A. 614, 
41 N.J.Eq. 635. 

23. N.J.—Wilkinson v. Bauerle, su¬ 
pra. 

26. Ky.—Enterprise Foundry & Ma¬ 
chine Works V. Miners’ Elkhorn 
Coal Co., 45 S.W.2d 470, 241 Ky. 
779. 


Xortaago of enonmbered property 

Officer and director of corporation 
who executed purchase contract con¬ 
taining title retention provision was 
held chargeable with balance due. 
aftes corporation mortgaged proper¬ 
ty purchased to directors.—Enter¬ 
prise Foundry fk Machine Works v. 
Miners’ Elkhorn Coal Co., supra. 

25. Ark.—Jones v. Arkansas Me¬ 
chanical, etc., Co., 38 Ark. 17. 

26. Ky.—McMurtry v. Montgomery 
Masonic Temple Co., 5 S.W. 670, 
86 Ky. 206, 9 Ky.L. 641. 

27. N.J.—Mills V. Hendershot, 62 A. 
642, 70 N.J.Eq. 258. 

28. N.Y.—Rogers v. Pell, 49 N.E. 
75, 154 N.Y. 518, reversing 86 N. 
Y.S. 17, 89 Hun 169. 
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for the corporation cannot be reached on an execu¬ 
tion against the corporation.^^ The fact that land 
is bought by corporation officers from compensation 
received for services to the corporation without for¬ 
mal contract does not put the equitable title in the 
corporation in favor of judgment creditors of the 
corporation.^® Where a director of a corporation 
purchased property of which the corporation was 
the equitable mortgagor, and immediately sold the 
property at a profit, fraud, if any, in such purchase 
was against the corporation, and not against its 
creditors, and they are not entitled to impeach the 
samc.8^ 

§ 855. —~ Fixing or Receiving Compensa¬ 
tion 

While dlrectort and ofTIcert are entitled to take from 
corporate earninoe a reasonable amount for fheir services, 
they are liable to creditors or their representatives for 
any excessive salaries so far as Is necessary to pay the 
corporate debts. 

As against creditors it is not unlawful for direc¬ 
tors and officers to take from the corporate earn¬ 
ings a reasonable amount for their services,** and, 
in the absence of an intent to defraud creditors, they 
may retain from excessive salaries such part thereof 
as will reasonably compensate them for services ren¬ 
dered.** They are liable, however, to refund ex¬ 
cessive salaries, as constituting a misappropriation 
of assets, to a receiver or trustee in bankruptcy so 
far as necessary for the payment of corporate 
debts.*^ 

The fact that a director voted for a resolution fix¬ 
ing his salary as an officer renders the proceedings 


voidable at the instance of creditors if any wrong 
or injustice has been done them.*® 

§ 856. -Payment of Dividends 

Directors responsible for payment of dividends re¬ 
sulting In Impairment of corporate capital are liable to 
creditors; but not liable It has been held, If they acted 
In good faith and without negligence. 

Growing out of the general rule discussed in § 
460, that dividends can be declared and paid out of 
net profits only, is thd rule that when the rights of 
creditors have been affected by an improper pay¬ 
ment of dividends recovery may be had of directors 
through whose fault such dividends have been 
paid.** Thus, if the directors have been guilty of 
a fraudulent breach of trust, or of gross negligence, 
in paying dividends when they had no right to pay 
them, they are personally liable to creditors or to a 
representative of the corporation suing in their be¬ 
half.**^ It has been held, however, that if the di¬ 
rectors or trustees act in good faith, and without 
negligence, they are not liable to creditors, at com¬ 
mon law, for declaring and paying dividends when 
they should not have done so, and thereby dimin¬ 
ishing the capital stock.** 

§ 857. -Personal Profit or Advantage 

Directors of an insolvent corporation profiting In. 
dividually In their dealings with corporate property may 
be required to account to creditors. 

In jurisdictions where directors of an insolvent 
corporation are deemed trustees for creditors, dis¬ 
cussed in § 837 supra, the creditors may require di¬ 
rectors who have been dealing with trust property 


as. N.T.—Cornell v. Clark, 10 N.K 
888. 104 N.T. 461. 

14a C.J. p 190 note 87. 

30. Iowa.—Schuster v. Davis, 170 
N.W. 292, 185 Iowa 143. 

31. Mo.—Ready v. Smith, 70 S.W. 
484. 170 Mo. 103. 

38. N.J.—McMahon v. Burdette, 156 
A. 420, 109 N.J.Eq. 84, modifying 
150 A. 12, 106 N.J.Eq. 79. 

N.Y.—Shaw V. Ansaldi Co., 165 N. 

Y.S. 872, 178 App.Dlv. 689. 

33. N.T.—Shaw v. Ansaldi Co., su¬ 
pra. 

.M. N.J.—McMahon v. Burdette. ICO 

A. 12, 106 N.J.Eq, 79, modiiled oh 
ground salary not excessive 166 
A. 420. 109 N.J.Eq. 84—Mills v. 
Hendershot, 62 A. 542, 70 N.J.Eq. 
268. 

38. N.Y.—^Keans v. New York, etc.. 
Perry Co., 40 N.Y.S. 366, 17 Mlsc. 
272, affirmed 42 N.Y.S. 771, 19 
Misc. 19. 

36. Moss.—Spiegel v. Beacon Par¬ 
ticipations. 8 N.E.2d 895. 


Mo.—Ilodde v. Nobbe, 221 S.W. 130, 
204* Mo.App. 109. 

Recovery of illegal dividends on 
dissolution see infra i 1762. 
Statutory liability see infra f 899. 
Distribution of assets 

Independently of statute, directors 
may be held liable for debts of cor¬ 
poration incurred after they have 
distributed its assets to the stock¬ 
holders.—Calkins v. Wire Hardware 
Co., 165 N.E. 889, 267 Mass. 52. 
Subsequeat parohassr of bonds 
Declaration of an unearned divi¬ 
dend by directors who failed to ex¬ 
ercise diligence to ascertain the fi¬ 
nancial condition of the corporation 
renders them liable to a subsequent 
purchaser of corporate bonds rely¬ 
ing on the declaration of a dividend 
for damages resulting from subse¬ 
quent Insolvency of the corporation. 
—Chappie V. Jacobson, 208 N.W. 754, 
234 Mich. 558. 

37. Pa.—Pell v. Pitts, 106 A. 574, 
263 Pa. 314. 

14a C.J. p 190 note 98. 
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railnre to InvestUrate 

Directors who negligently partici¬ 
pated in a declaration of dividends 
in the absence of net earnings, with¬ 
out knowledge or investigation of 
company's affairs, and without any 
report of Its financial condition, as 
required by laws and statute result¬ 
ing in impairment of capital, were 
personally liable to creditors as for 
a breach of trust.—Pell v. Pitts, 106 
A. 674, 263 Pa. 314. 

Dividend paid from borrowed money 

Where the dividend is paid out of 
borrowed mpney, it is no defense 
that part of the note was thereafter 
charged to the president’s individual 
account, where in the end he was 
bankrupt and largely indebted to the 
corporation.—Pell v. Pitts, supra. 

33. U.S.—Moore v. Murchison. S.C., 
226 P. 679, 141 C.C.A. 435. 

Conn.—Davenport v. Lines, 59 A. 
603. 77 Conn. 473. 

Ky.—Lexington ott\, R Co. v. Bridg¬ 
es. 7 BMon. 556, 46 Am.D. 528. 
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for their own private advantage to account for the 
profits made by the violation of duty.^® Directors 
who, under arrangement with each other, sell the 
bonds of the corporation so as to realize a private 
profit are accountable for the profit to the creditors 
of the corporation.^® However, a director who, on 
failure of the corporation, leased its idle property 
for a maximum rental obtainable which was duly 
paid to the corporation or its receiver, is not liable 
to the creditors for profits earned through use of 
such property.^ 1 

§ 858. Actions 

Actions by creditors and third persons against 
corporate officers to enforce their common-law lia¬ 
bilities are, as shown infra §§ 859-875, governed by 
the rules applicable to civil actions generally. Con¬ 
sult Pocket Parts for later cases. 

§ 859. - Right and Grounds of Action 

Creditors and third persons who suffer loss may 
maintain actions against officers, directors, or agents of a 
corporation for torts amounting to misfeasance, for 
debts which they have contracted to pay, and, where 
the corporation has become insolvent, creditors may en¬ 
force its claims against them for misfeasance or mal¬ 
feasance. 

As shown supra §§ 845, 846, creditors or third per¬ 
sons who suffer loss by reason of the torts of offi¬ 
cers, directors, or agents of a corporation may hold 
such persons liable where the torts amount to mis¬ 
feasance, as distinguished from nonfeasance; and, 
as shown supra § 840, a creditor may sue to recover 
his debt from an officer, director, or agent where 
the latter has contracted to pay it. So long as the 
corporation is solvent, its creditors have no right to 
enforce its claims against its directors or officers. 
After insolvency and on refusal of the corporation 
to act, creditors may sue in the right of, and on be¬ 
half of, the corporation to enforce its cause of ac¬ 
tion against officers or directors who arc guilty of 
misfeasance or malfeasance,^^ although the appoint¬ 


ment of a receiver to collect its assets including 
whatever claims it may have against its directors is 
the usual and more orderly course of proccdure.^^ 
Where the right of the creditor to sue the directors 
is a derivative one, he cannot sue where the corpo¬ 
ration has no right of action.^® A judgment against 
the corporation has been held not to estop the judg¬ 
ment creditor from suing the officers for false as¬ 
sumption of authority.^® 

Subsequent creditor. Ordinarily a creditor is not 
entitled to hold officers or directors responsible for 
acts or transactions which were concluded before he 
became a creditor but the rule is otherwise 
where the acts were clearly intended to operate as 
a fraud on subsequent creditors and necessarily 
could have no other effect. In the latter case the 
fact that a director resigned before plaintiff became 
a creditor of the corporation does not relieve him of 
liability.^® 

§ 860. —- Nature and Form of Action 

Creditora and third persona may sue at law or In 
equity and may resort to such remedies and forms of 
action as may be appropriate under the particular cir¬ 
cumstances. 

Where a creditor of a corporation sues in his own 
personal right to recover from a director losses 
which he has sustained by extending credit to the 
corporation, his action must ordinarily be brought at 
law, and not in equity.^® Also the remedy at law is 
adequate and hence resort cannot be had to equity 
where a corporate creditor seeks to hold directors 
liable as partners on the ground that they engaged 
jointly in a business wnich the corporation had no 
legal right to carry on, or where he seeks to hold 
them liable on the ground that his debt was fraud¬ 
ulently contracted in the name of the corporation 
through false representations that the corporation 
had a lawful right to engage in business.®® An ac¬ 
tion brought against the directors of a corporation 
to charge them individually with a debt of the cor- 


39. Cal.—Clark v. Millsap. 242 P. 
918, 197,Cal. 765. 

Or.—Hutchinson v. Bidwell, 33 P. 
660, 24 Or. 219. 

WitbliolAixig l&tereit dup corpora- 
tlOB 

Directors withholdlncr Interest on 
their notes for stock, pursuant to 
plan to benefit themselves at cor¬ 
poration's expense, are Jointly lia¬ 
ble to its creditors therefor.—Aaron 
V. Hewett, 244 N.W. 380, 60 S.D. 238. 
4a Ky.—Wldrlg v. Newport St. R. 
Co., 82 Ky. 511. 

41. Tenn.—Russell v. Tennessee & 
Kentucky Tobacco Co., 65 S.W.2d 
256, 16 Tenn.App. 561. 


42. Pa.—Land Title, etc.. Co. v. 

Connelly, 81 A. 903, 233 Pa. 1. 

43. Md.—Pritchard v. Myers, 197 A. 
620, 116 A.L.R. 776. 

S.C.—Browne v. Hammett, 131 S.E. 
612, 616, 133 S.C. 446, quotlriGT Cor- 
pus Juris. 

14a C.J. p 191 note 8. 

44. Pa.—Land Title, etc., Co. v. 

Connolly. 81 A. 903, 233 Pa. 1. 

'46. N.Y.—Cass v. Realty Securities 
Co., 132 N.Y.S. 1074, 148 App.Div. 
I 96. affirmed 99 N.E. 1106, 206 N.Y. 
I 649, mcm. 

14a C.J. p 191 note 10. 

4a 111.—McCormick v. Seeberger, 73 
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Ill.App. 87, alTlrmed Seeberger v. 
McCormick, 63 N.E. 340, 178 HI. 
404. error dismissed 20 S.Ct. 128, 
175 U.S. 274. 44 L.Ed. 161. 

47. Ga.—Commercial B:ink v. War- 
then. 47 S.E. 536. 119 Ga. 990. 

14a C.J. p 101 note 11. 

4& Colo.—Nix V. Miller, 67 P. 1084, 
26 Colo. 203. 

49. Iowa.—U. S. Fidelity, etc.. Co. 

V. Corning State Sav. Bank, 134 N. 

W. 857. 154 Iowa 688, 45 L.R.A.. 
N.S., 421. 

oa Pa.—Land Title, etc., Co. v. 
Connolly, 81 A. 903, 238 Pa. 1. 
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poration is to be regarded as an action on contract, 
where it is based on an implied contract arising 
from irregularities in the formation of the intended 
corporation.® 1 An action of debt cannot be main¬ 
tained on an instrument in writing acknowledging 
an indebtedness against persons who have signed it 
as a committee on behalf of the trustees of the cor- 
poration.®2 An owner of money which has been 
tortiously converted by an officer or agent of a cor¬ 
poration may waive the tort and bring assumpsit 
for the money received;®® but a purchaser from 
the corporation cannot maintain an action for money 
had and received against a corporate officer because 
of fraudulent representations of the officer, where 
the latter is not one of the contracting parties and 
never had or received the consideration paid.®^ In 
a proper case suit may be brought for breach of an 
implied warranty of the officers* authority.®® 

A suit to recover for a breach of trust on the 
theory that the directors are quasi trustees is prop¬ 
erly brought in equity;®® and the remedy of a cred¬ 
itor is solely equitable where he seeks to roach as¬ 
sets of the corporation which the directors have 
fraudulently appropriated ;®^ and a creditor seeking 
recovery from the corporate officers alleged to have 
paid themselves salaries knowing that the corpora¬ 
tion was insolvent must sue in equity.®® 

Attachment, The remedy of a court officer to re¬ 
cover his fees for services performed in a suit in¬ 
stituted in the corporate name by a corporate offi¬ 
cer without the requisite authority is an action 
against such corporate officer and not an order and 
an attachment.®® The creditors are not entitled to 
attach property which is not the property of the 
company but the property of the directors individu¬ 
ally and which cannot be regarded as profits of a 
transaction wherein they have violated their duty.®® 

Suit by purchaser of stock. The liability of offi¬ 


cers and directors for their false representations 
which induce a person to purchase stock of the cor¬ 
poration may be enforced in an action at law for de- 
ceit®i or in an action at law in the nature of as¬ 
sumpsit, for money had and received by defendant 
to plaintiff’s use.®^ Actions at common law for such 
deceits must be carefully distinguished from actions, 
cither at law or in equity, to effect rescission of the 
contract or to recover what plaintiff parted with 
to defendant by reason of the fraud, as so much 
money had and received by defendant to the use of 
plaintiff, this latter being often called an equitable 
action.®® In these cases the fact that the person 
defrauded has a remedy at law does not oust the 
jurisdiction at equity to afford him suitable relief; 
since such cases proceed on the ground of fraud, the 
jurisdiction of law and that of equity are concur¬ 
rent.®4 The only advantage of going into equity 
with such a suit seems to be to obtain a more ample 
remedy. In an action at law for deceit, plaintiff can 
recover only the damages he has suffered; but in 
equity he may claim: (1) A cancellation of his sub¬ 
scription. (2) A decree against the directors jointly 
and severally for the repayment to him of all the 
moneys paid for the shares. (3) An injunction 
against future calls.®® 

§ 861. -Conditions Precedent 

In general an action by a creditor cannot be main¬ 
tained against officers or directors of a corporation until 
the claim against the corporation has been established 
and the remedies for its collection as against the corpora¬ 
tion exhausted; but compliance with such a condition 
precedent may be unnecessary where liability of the of¬ 
ficers or directors Is primary. 

^Icre creditors of a corporation have no interest 
in a proceeding charging its directors with wasting 
assets, until their claims are established either at 
law or in equity and other assets of the company for 
the satisfaction of claims have been exhausted;®® 


51. N.Y.—Durant v. Oardnor. 10 
Abb.I’r. 445, 19 Ilow.Pr. 94. 

52. Ind —McHenry v. Duflleld, 7 
Blac tf. 41. 

14a C J. p 191 note 18. 

5a Ga.—^Alexander v. Coyne. 86 S. 
R 831, 143 Go. 696, L.R.A.1916D 
1030. 

14a C.J. P 191 note 19. 

54. NY.—Commercial Credit Corpo¬ 
ration V. Wells, 240 N.y.S. 139. 228 
App.Piv. 402. 

55. N.Y.—Yorkville Square Club v. 
Plchtenberger, 260 N.Y.S. 671, 140 
Misc. 348. 

56. U.S.—Virfdnla-Carollna Chemi¬ 
cal Co. v. Ehrich, D.C.S.C. 230 F. 
1006. 


57. Or.—Pel ton v. Gold Hill Canal 
Co., 142 P. 769, 72 Or. 353. 

Suit to set aside ftaudulent convey¬ 
ance 

If president doedini? corporation’s 
lota to himacif failed to pay price 
thereof, equity had Jurisdiction to 
set aside fraudulent conveyances of 
lots by president to others.—Wil¬ 
liams V. Barnes, C.C.A.Flcu, 63 F.2d 
722. 

68. Mo.—St. Louis Merchants' 
Bridge Terminal Ry. Co. v. Inter¬ 
state Fuel Co.. App., 293 S.W. 448. 

59. U.S.—In re Atlantic Mut. L. Ins. 

Co., D.C.N.Y., 2 F.Cas.No.629, 9 

Ben. 337. 

60. Or.—Hutchinson v. Bidwcll, 33 
P. 660, 24 Or. 219. 
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61- N.Y.—Morgan v. Skiddy, 62 N. 
Y. 319. 

14a C.J. p 191 note 24. 

C2. N.Y.—NelFon v. Luling, 36 N.Y. 

Super. 644, affirmed 62 N.Y. 616. 
14a C.J. p 192 note 25. 

63. Eng.—Reese River Silver Min. 
Co. V. Smith, L.R. 4 H.L. 64. 

64b Pa.—Leif man v. Flanigan, 6 
I Philn. 155. 

14a C.J. p 192 note 27. 

65. Tex.—Henderson v. Sin Anton¬ 
io, etc., R. Co., 17 Tex. 660, 67 Am. 
D. 676. 

14a C.J. p 192 note 28. 

66 . N.J.—Edwards v. National Win¬ 
dow Glass Jobbers' Assoc., Ch.. 68 
A, 627. 
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neither can the liability of directors for issuing paid- 
up stock with illegal credits on stock notes be deter¬ 
mined until the remedy against the stockholders is 
exhausted.®*^ However, a creditor may sue the di¬ 
rectors to enforce their individual liability for a 
personal wrong to plaintiff without first suing the 
corporation for the debt;®^ and in some jurisdic¬ 
tions an action can be brought by a creditor against 
the officers and directors for losses resulting from 
their fraud or negligence, without having first ap¬ 
plied to the corporation to bring such action.®® 
However, actions against officers for improper per¬ 
formance of their duties must be brought in the 
right of the corporation after it or its representative 
has refused to act or it appears that a request for 
such suit would be unavailing.^® Where all defi¬ 
nite assets of a bankrupt corporation had been sold, 
in an action against the directors for making false 
financial statements, plaintiffs are not required to 
accept the speculative value of claims in the trus¬ 
tee’s pending suits, or to await the final result there- 
of.^^ An action against directors for making false 
financial statements whereby plaintiff was induced 
to lend money to the corporation may be maintained 
without waiting for the final result of pending suits 
by a trustee in bankruptcy, where all the definite 
assets of the corporation have been sold.’^® 

A bondholder of the company has no right to pro¬ 
ceed against an officer of the company who has con¬ 
verted some of the money arising from the bonds 
to his private use until he has obtained a judgment 
against the company and an execution returned nul¬ 
la bona.^® However, provisions in a corporate 
mortgage to secure an issue of bonds that no bond¬ 
holder shall sue thereon unless demand shall have 
first been made on the trustee cannot preclude a 


bondholder from suing the directors where the suit 
is based on fraudulent representations made in the 
mortgage.^® 

In a suit for accounting charging fraud and mis¬ 
appropriation by the officers no demand on the cor¬ 
poration is necessary where demand for accounting 
has been made on the officers and refused.75 

§ 862. — Time to Sue and Limitations 

Actions must be brought within the period of limi¬ 
tations, If any, fixed by statute and apart from such a 
statute may be barred by laches. 

An equitable suit by creditors against a director 
is barred by laches where plaintiffs have not com¬ 
menced suit within a reasonable time.^® Actions 
are barred by the particular statute of limitations 
applicable to the case,^*^ and, when a statute of lim¬ 
itations is applicable, it begins to run from the date 
of the act charged, even though the creditors are 
at that time in ignorance of the facts.^® 

§ 863. - Defenses 

Officers end directors may set up by way of defense 
matters which tend to show the absence of a cause of 
action against them and they may avail themselves of 
defenses personal to themselves. 

Where directors are sought to be held liable cither 
on the ground that they participated in an appro¬ 
priation by the corporation of money belonging to 
a third person or that they were negligent in not 
preventing such appropriation, they arc entitled to 
set up those defenses personal to themselves.'^® A 
default judgment against the corporation rendered 
after the directors had been dismissed from the 
suit is not conclusive against them in a subsequent 
suit.®® Where, in the case of a tort for which both 


07. Ark.—Wait v. McKee, 128 S.W. 
1028, 96 Ark. 124. 

88. Oa.—Augusta Nat Exch. Bank 

V. Sibley. 71 Ga. 726. 

14a C.J. p 192 note 32. 

69. N.C.—^Pender v. Speight 71 S. 
E. 851, 159 N.C. 612. 

14a C.J. p 192 note 33. 

70. Ky.—^Rural Credit Subscribers’ 
Asa’n V. Hanger, 269 S.W. 842, 207 
Ky. 303—Rural Credit Subscrib¬ 
ers* Ass’n V. Jett, 266 S.W. 240, 
205 Ky. 604. 

Va.—^Anderson v. Bundy, 171 S.E. 
601, 161 Va. 1. 

71. Tex.—Cameron v. Galveston 
First Nat. Bank, Civ.App., 194 S. 

W. 469. 

78. Tex.—Cameron v. First Nat. 
Bank, Civ.App., 194 S.W. 469, er¬ 
ror refused. 

73. U.S.—Van Weel v. Winston. Ill., 


6 S.Ct 22, 115 U.S. 228, 29 L..Ed. 
384. 

74. U.S.—Slater Trust Co. v. Ran¬ 
dolph Macon Coal Co., C.C.N.Y., 
166 F. 171. 

76. Pa.—Hershey v. Brotherhood’s 
Relief & Compensation Fund, 9 Pa. 
Dist & Co. 167. 

78. Mo.—Ready v. Smith, 70 8.W. 

484, 170 Mo. 163. 

14a C.J. p 192 note 37. 

Mere iaaotlon for period less than 
statutory limitation was held not to 
estop bondholders from suing to en¬ 
force directors' personal liability.— 
Small V. Sullivan, 219 N.Y.S. 34, 218 
App.Div. 612, modified on other 
grounds 167 N.E. 261, 245 N.Y. 843. 
reargument denied 167 N.E. 883, 245 
N.Y. 621. 

77. Aottoa for misfeasaaes causing 
insolvency 

Three-year limitation was held ap¬ 
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plicable to action by superintendent 
of insurance against corporation's 
directors for misfeasance resulting 
in corporation’s Insolvency.—Van 
Schaick V. Cronin, 261 N.Y.S. 368. 
237 App.Div. 182. 

Action for diversion of assets 

liability of directors for diversion 
of corporate assets to stockholders 
is governed by ten-year limitation.— 
Small V. Sullivan, 219 N.Y.S. 34, 218 
App.Div. 612, modified 167 N.E. 261, 
2iii N.Y. 343, reargument denied 157 
N.E. 883, 245 N.Y. 621. 

78. Pa.—Link v. McLeod, 45 A. 340, 
194 Pa. 566. 

14a C.J. p 192 note 38. 

79. Tex.—^McCollum v. Dollar, Com- 
mn.App., 213 S.W. 259, reversing. 
Civ.App., 176 S.W. 876. 

80l Tex.—McCollum v. Dollar, su¬ 
pra. 
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the corporation and the directors are liable, the par¬ 
ty aggrieved waives the tort by accepting the cor¬ 
poration as his debtor, he thereby waives it as to 
the directors, so as to release them from liability.®^ 
The directors of an insolvent corporation cannot 
evade their responsibility to creditors for the man¬ 
agement of the corporate affairs by delegating their 
duties to another personnor can they, by mak¬ 
ing an assignment to which the creditors are not 
parties and to which they do not consent, deprive 
the creditors of any remedies which they may have 
against them for a breach of duty or for any act 
or omission by which they have been injured.®® 
The fact that a creditor of a company which as¬ 
sumed to act as a corporation, but was never legal¬ 
ly organized as such, was adjudged to have a me¬ 
chanic’s lien on the property of the company, does 
not preclude him from having personal judgment 
against the officers and directors of the company 
for his debt, where it does not appear that he ever 
realized anything by reason of the adjudged lien.®^ 
A clause in a corporation’s articles, providing that 
no stockholder shall be liable for the debt, default, 
or tort of any other stockholder, does not relieve 
stockholders who are also directors from liability 
for a joint tort or misfeasance in office, consisting 
of a wrongful sale of all the corporation’s assets, 
for their individual benefit.®® The fact that direc¬ 
tors of a corporation received no compensation for 
their services cannot exonerate them from a liabil¬ 
ity which otherwise exists.®® The liability of an 
officer for making false and fraudulent representa¬ 
tions to secure credit for the corporation is not af¬ 
fected by the fact that the credit was extended after 
the name of the corporation was changed provided 
its corporate entity was otherwise retained.®^ The 
fact that a director resided out of the state did not 
make creditors negligent in relying on the assump¬ 
tion that he sanctioned the issue of the corporation’s 
financial statement, made under his name.®® Where, 
in an action by corporate creditors to subject the 
profit realized by a director in the purchase of cor¬ 
porate assets, defendatit claims a credit for indebt- 


§ 865 

edness of the company discharged by him, he is en¬ 
titled to credit only for the amount actually paid 
by him rather than the face of the claims paid.®® 

§ 864. — Jurisdiction and Venue 

The Jurisdiction and venue In actions to enforce 
the liability of officers and agents of the corporation are, 
In the absence of express statutory provision, controlled 
by the usual rules as to civil actions. 

The Statutory rule allowing suits against defend¬ 
ants residing in diffcwjnt counties to be brought in 
any county wherein one defendant resides applies 
to suits against corporate officers.®® An officer of 
a corporation, executing a contract on its behalf, 
cannot be sued in the county where the contract was 
performable where he does not reside there and 
there is no evidence that he guaranteed in writing 
performance by the corporation.®^ Where the cor¬ 
poration of which defendant was president was res¬ 
ident within the jurisdiotion, and defendant spent 
a large portion of his time, attending to kis duties 
as its president, within the jurisdiction, and was 
actually served therein, the court has jurisdiction 
of defendant’s person in an action to charge him 
personally with a debt of the corporation, although 
defendant’s residence is in fact in another state.®® 

§ 865. -Parties 

At to the propriety and necesaity of joinder of par- 
tiee, the rules applicable as to civil actions generally 
control. Where the liability of the officers and agents It 
Joint and several all may, but need not, be Joined. The 
corporation is properly Joined where It Is also liable and 
It it a necessary party In proceedings In equity against It 
and the officers. 

A person who had no connection with the acts 
charged is not a proper party defendant;®® but, 
where the action is against directors of a corpora¬ 
tion to subject the property of the corporation mis¬ 
appropriated by them to the claims of creditors of 
the corporation, the wife of one of the directors, to 
whom the property has been fraudulently transfer¬ 
red, may be joined as a party.®^ A creditor suing 
on account of the unlawful payment of dividends 


81. Ill.—Blrdsell Mfg. Co. v. Ogle- 
vee. 58 N.E. 231. 187 Ill. 149. af¬ 
firming 87 Ill.App. 361. 

14a C.J. p 193 note 42. 

82. Ark.—Walt v. McKee, 128 B.W. 
1028, 95 Ark. 124. 

14a C.J. p 193 note 43. 

83. Ga.—Schley v. Dixon, 24 Ga. 
278, 71 Am.D. 121. 

84 . Ky.—Kruse v. Humpert. 68 8. 
W. 667, 21 Ky.Ii. 986. 

86. N.C.—^Mclver v. Young Hard¬ 


ware Co., 67 S.B. 169, 144 N.G 478. 
119 Am.S.R. 970. 

86. U.S.—Virgmla-Carollna Chemi¬ 
cal Co. V. Ehrich, D.C.8.C., 230 F. 
1006. 

14a C.J. p 193 note 47. 

87. Ill.—Crane Co, v. Ummach, 203 
Ill.App. 306. 

88. Tex.—Cameron v. Galveston 
First Nat. Bank, Civ.App.. 194 S. 
W. 469. 

89. Colo.—Fishel v. Goddard. 69 P. 
607. 80 Colo. 147. 
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8a Ark.—Wilson v. Lucas, 47 S. 

W.2d 8, 185 Ark. 18d. 

67 C.J. p 115 note 58. 

91. Tex.—Staples v. Harris St Har¬ 
ris. Civ.App., 76 S.W.2d 784. 

92 . Tex.—Carter v. Forbes Lith, 
Mfg. Co.. 56 S.W. 227, 22 Tex.Civ. 
App. 549. 

93. Mo.—Adam Hoth Grocery Co. v. 
Hotel Monticello Co., 228 S.W. 642. 
148 Mo.App. 513. 

14a C.J. p 193 note 52. 

9a Tenn.—Shea v. Knoxvillq, etc.. 
R. Co., 6 Baxt. 877- 
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need not bring the other creditors or the stockhold¬ 
ers before the court^® 

Other officers or directors. The liability of offi¬ 
cers and directors who participate in a tort being 
joint and several,®® all may,®*^ but need not be.®® 
joined as parties defendant. The liability of direc¬ 
tors to creditors for a wrongful declaration of divi¬ 
dends may be enforced against them jointly or sev¬ 
erally.®® However, where the directors of an insol¬ 
vent corporation act in good faith, and under a mis¬ 
take of judgment in declaring dividends, each is re¬ 
sponsible only for what he receives. To create a 
joint liability for the whole sum their conduct must 
amount to a tort, actual or constructive.^ That a 
complaint against the officers of a corporation for 
conversion of property received in their capacity as 
officers also prays for the vacation of deeds claimed 
to have been fraudulently executed by a part of de¬ 
fendants does not show a misjoinder of parties.2 

Corporation. When the corporation is also liable 
for the tort of a director, officer, or agent, the per¬ 
son injured may proceed against him and the corpo¬ 
ration jointly or against either severally.® The cor¬ 
poration is neither a proper nor a necessary party 
to an action against the officers for deceit in the sale 
of interim certificates.^ Under some codes, the guil¬ 
ty officer and the corporation are liable in solido.®’ 
Sometimes the circumstances are such that while 
both the corporation and an individual director are 
jointly liable, in equity the liability should be pri¬ 
marily cast on the director and secondarily on the 
corporation.® An action to recover for work and 


labor cannot be maintained against the corporation 
and an officer jointly when there is no joint con¬ 
tract by them but only a contract by the corpora¬ 
tion and an individual assumption as surety by the 
officer.^ 

In an equitable suit, the corporation is a proper® 
and necessary® party; and, where the wrong com¬ 
plained of is one to the corporation as well as to 
plaintiff, the corporation must be made a party, 
whatever the form of the proceeding.^® Where the 
acts of the directors have resulted in a wrong to the 
corporation the corporation must sue or, on proper 
averment, it or its legal representative should ap¬ 
pear as a party, either plaintiff or dcfcndant.il 

§ 866. - Process and Appearance 

In proceedings to enforce statutory liability sec 
infra § 919. Examine Pocket Parts for later cases. 

§ 867. -Injunction and Receiver 

Consult Pocket Parts for later cases. 

§ 868. -Pleading 

a. In general 

b. Issues, proof, and variance 

a. In General 

The pleadinge are controlled by the usual rules ap¬ 
plicable to civil actions and the declaration, petition, or 
complaint must be sufficient to state a cause of action. 

A petition stating a cause of action is sufficient ;i2 


95. Ky.—Grata v. Reid, 4 B. Mon. 
178. 

98. U.S.—In re Kornlt Mfg. Co., D. 
C.N.J.. 192 P. 392. 

14a C.J. p 193 note 66. 

97. U.S.—Northwest Theatres Co. v. 

Hanson. C.C.A.Mont., 4 F.2d 471. 
Ill.—Ilougrh V. Commercial Wheat 
Growers’ Co., 212 lll.App. 806. 

Neb.—Ashby v. Peters, 245 N.W. 408, 
124 Neb. 131. 

14a C.J. p 193 note 57. 

88. N.Y.—Franklin P. Ins. Co. v. 

Jenkins, 8 Wond. 130. 

14a C.J. p 193 note 58. 

99. Pa.—Fell v. Pitts, 106 A. 674, 
263 Pa. 314. 

1. Ky.—Ebclhar v. German Ameri¬ 
can Security Co.'s Assignee, 91 S. 
W. 262. 28 Ky.L. 1144. 

a. N.C.—Virsrinia-Carolina Chemical 
Co. V. Floyd, 74 S.E. 465, 168 N.C. 
455. 

3. Ga.—Coffer v. Bradshaw, 167 S. 

K. 119, 46 Ga.App. 148. 

14a C.J. p 194 note 63. ^ * 


4i Pa.—Baily v. Ramsey, 132 A. 712,, 
285 Pa. 621. 

5. La.—Blueflelds SS. Co. v. Lala 
Ferreras Can^relosl SS. Co., 63 So. 
96, 133 La. 424. 

6. N.J.—Purchase v. Atlantic Safe 
Deposit, etc., Co., 87 A. 444. 81 N.J. 
Eq. 344, affirmed 91 A. 1070, 83 N. 
J.Eq. 353. 

14a C.J. p 194 note 65. 

7. Pa.—Yougrhiofirheny Shaft Co. v. 
Evans, 72 Pa. 331. 

8. Conn.—Ashmead ▼. Colby, 26 
Conn. 287. 

9. Mo.—Ready v. Smith, 70 S.W. 
484, 170 Mo. 163. 

14a C.J. p 194 note 68. 
la Pa.—Brown v. Orr, 8 A. 817, 112 
Pa. 233. 

11. N.C.—Besselieu v. Brown, 97 S. 
B. 743, 177 N.C. 66. 2 A.L.R. 862. 

18. Utah.—Alder v. Crosier, 168 P. 

83, ^0 Utah 437. 

14A C.J. p 194 note 70. 

Alleg’ations bold snflloieiit 

(1> Complaint charging misappli^ 
cation of moneys collected from Or 

298 - 


for plaintiffs by corporate officer, 
which was known or ought to have 
been known by defendant director.*!. 
—Minnis v. Sharpe. 151 S.E. 735, 198 
J^.C. 364. 

(2) Complaint to rescind contract 
for purchase of properly, alleging 
president owning all capital stock 
appropriated money paid on coninMct 
—Sedgefleld Holding Co. v. 440 West 
End Ave. Corporation, 239 N.Y.S. 178, 
228 App.Div. 138. 

(3) Complaint for damage's for 
breach of contract sufficiently alleg¬ 
ing defendant's fraudulent conceal¬ 
ment of want of authority to repre¬ 
sent coiporation.—Moore v. Maddock, 
231 N.Y.S. 291, 224 App.D.v. 401, af¬ 
firmed 167 N.E. 672, 251 N.Y. 420. 64 
A.L.lt. 1169. 

Allegations held Insnttoient 

(1) Complaint by purchasers of 
land from corporation against diiec- 
tors for negligent failure to stop 
corporate agents’ fal.»e representa¬ 
tions inducing purchase is insuffi¬ 
cient.—Cairns v. Du Pont. 238 N.Y.S. 
74, 136 Misc. 278, affirmed 240 N.Y.S. 
876. 228 App.Div. 907. 
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blit a complaint in an action on a written contract 
is insufficient to warrant recovery against the offi¬ 
cers signing it where it does not set up fraud or 
contain other appropriate allegations by which they 
could be charged as contracting partics.^3 it is 
not necessary to allege that the conversion of cor¬ 
porate assets by an officer was done fraudulently or 
collusively where the facts and circumstances make 
the transaction fraudulent and void in law.^^ 
Where a corporation officer has indorsed checks 
given by plainiifF to the corporation as a loan, and 
deposited them in his personal account, plaintiff 
may not recover from the officer on a common count 
for money had and received, when there is no sug¬ 
gestion in the complaint that plaintiff has exhausted 
his legal remedies, nor any allegation of insolvency 
of the corporation or that defendant officer had se¬ 
cured any prcference.is 

A complaint should not be held insufficient on de¬ 
murrer where, construing it liberally and indulging 
in every reasonable intendment to support it, the 
facts necessary to constitute a cause of action may 
be reasonably inferred from all its allegations.^® 
Where an amended complaint incorporates the orig¬ 


inal complaint by reference, the allegations of the 
original complaint may be considered in determining 
whether the amended complaint states a cause of 
action.i7 A bill alleging that defendants negligent¬ 
ly spent money of plaintiff need not be amended to 
show the acts of negligence of the officers which 
were set forth in the findings where defendants fail 
to request reopening of the case.^® 

b. Issues, Proof, and Variance 

The pleadings and proof must correspond and a ma¬ 
terial variance Is fatal. 

The pleadings must be broad enough to cover the 
evidence introduced thereunder.^® A material vari¬ 
ance between the pleadings and the proof prevents a 
recovery. 20 

§ 869. - Evidence 

The burden Is on plaintiff to establish his case while 
defendant must establish matters of affirmative defense. 
General rules apply as to the admissibility and weight 
and sufficiency of evidence. 

Plaintiff has the burden of establishing any and 
all facts necessary to his case,2^ but the directors 


(2) Where a corporation breached 
a contract to transport oil. a peti¬ 
tion in un action utrainst officers in¬ 
dividually. based on misrepresenta¬ 
tions of fact as to equipment, did 
not state a cause of action, where It 
did not state that the misrepresen¬ 
tations as to equipment of the cor¬ 
poration caused the corporation to 
breach Us contract.—Interocean Oil 
Co., S. A., v. Ames. 89 So. 205, 149 
La. 338. 

(3) Petition seeking recovery 
against directors of corporation deal¬ 
ing in securities to recover los.s on 
part of customer dppo.slting money 
for purchase of bonds by reason of 
corporation's Insolvency is subject 
to exception of no cause of action — 
Wlrth V. Albert, 141 So. 1, 174 L.a 
373, followed in 141 So. 5, 174 Lia. 
386; Lhicher v. Albert, 141 So. 6, 174 
La. 388. 

(4) Complaint alleging directors 
••negligently" permitted expiration 
of corpoiation’s option, alleging no 
facts showing negligence, is insuf¬ 
ficient as against equivalent of com¬ 
mon-law special demurrer as the 
rules applicable to pleading negli¬ 
gence in personal injury cases apply 
equally to complaint alleging direc¬ 
tors negligently permitted expiration 
of corporation's option.—Bentley v. 
Colgate, 165 A. 553, 9 N.J.Misc. 790. 

(5) Statement of claim, alleging 
defendant to be liable by reason of 
contract entered into by correspond¬ 
ence annexed to statement, was in¬ 
sufficient to show a personal liability 


on the part of defendant, w'here the 
letters indicated on their face that 
he acted in a representative capac¬ 
ity for a corporation, and there was 
no averment that he exceeded his 
authority or acted in a manner 
amounting to a fraud on plaintiff’s 
rights, nor allegations of other cir¬ 
cumstances tending to bring the case 
within an exception to the general 
rule that the disclosed principal 
alone is liable for acts of his agent 
within the scope of his authority.— 
Dodson Coal Co. v. Delano, 109 A. 
676. 266 Pa. 660. 

Complaint against corporation and 
agent alternatively 

(1) Complaint alleging that indi¬ 
vidual defendant as agent listed de¬ 
fendant corporation's realty with 
plaintiffs and that corpon-ition re¬ 
fused to sell and repudiated the 
agent’s authority slates a cause of 
action against tlie agent.—Geer v. 
Blemton Kealty Corporation. 218 N. 
y.S. 162, 218 App.Div. 102. 

(2) In suit against corporate de¬ 
fendants and their alleged duly au¬ 
thorized agent for broach of contract 
entered into by plaintiff with ngen^ 
under which corporate defendants 
were to pay for stock, complaint 
which failed to allege that corporate 
defendants had repudiated authority 
of agent docs not state cause of ac¬ 
tion against agent.—Wertheim v. Le¬ 
high Valley C.ml Co.. 293 N.Y.S. 233, 
249 App.Div. 597. 

13 . N.Y.—Gordon v. Anderson, 193 

N.Y.S. 666, 200 App.Div. 616, 
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14b Idaho—^Nelson v. Jones, 224 P. 

435, 38 Idaho 664, 38 A.L.R. 85. 

15b Cal.—Shafer v. Fisher. 258 P. 
651, 85 Cal.App. 43. 

16. Wis.—Pfister v. Sentinel Co., 84 
N.W. 887, 108 WIs. 672. 

14a C.J. p 194 note 71. 

17. Colo.—Fishel v. Goddard, 69 P. 
607, 30 Colo. 147. 

18. Pa.—Hally v. Ramsey, 132 A. 
712, 285 Pa. 621. 

19. Colo.—Nix V. Miller, B7 P. 1084, 
26 Colo. 203. 

llu C.J. p 195 note 73. 

I 

£0. Colo.—Anderson v. Dailey, 136 
P. 461, 25 Colo.App. 176. 

14a C.J. p 195 note 74. 

21. Pa.—Dodson Coal Co. v. Delano, 
109 A. 676. 266 l»a. 660. 

14u C.J p 196 note 76. 

Zn action for tort 

Cue suing agent of corporation in 
tort for pretending to have author¬ 
ity to bind corporation must prove 
making of contract binding on cor¬ 
poration, If made with authority and 
belief in representation of authority 
to plaintiff’s damage.—Horowitz v. 
S. Slater & Sons. 164 N.R 72, 265 
Mass. 143, followed in Connelly v. S. 
Slater & Sons, 164 N.IQ. 77, 265 Mass. 
155. 

Prand not presumed 

In action against director as sign¬ 
er of corporate note, a finding that 
director received no diiect benefit or 
value for signing note except such 
as she received as stockholder or 
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or officers of a corporation when sued for misap¬ 
propriation of funds collected for, and belonging to, 
a third person or corporation have the burden of 
showing that a part of the amounts collected be¬ 
longed to the corporation, and not to plaintiff,^^ and 
where a corporation engages in a general business 
of receiving deposits, it must be presumed that the 
directors had jull knowledge of the manner in 
which the moneys were kept and used in the ab¬ 


sence of evidence that they Aad no such knowledge 
or could not have obtained it by exercising ordi¬ 
nary diligence.^3 Where defendants plead that a 
debt sued on was that of the corporation of which 
they were officers, the burden of proving such a 
special defense is on them.24 The party on whom 
rests the burden of proof must establish his case or 
defense by competent, relevant, material,26 and suf¬ 
ficient evidence.26 Evidence that plaintiff has waiv- 


dtrector does not Imply considera¬ 
tion, presumption being if, as direc¬ 
tor, she received anything, it was 
only by way of compensation for 
services rendered, and there being no 
presumption that directors received 
more or acted fraudulently.—Wet- 
more & Morse Oranite Co. v. Ryle, 
107 A. 109, 93 Vt. 246. 

22. U.S.—^Virginla-Carolina Chemi¬ 
cal Co. V. Ehrich, D.C.S.C., 230 P. 
1005. 

22. Cal.—^Vujaclch v. Southern 
Chemical Co., 132 P. 80, 21 Cal. 
App. 439. 

24. La.—B. George Rogers & Co. v. 
Black, App.. 164 So. 667, rehearing 
refused 165 So. 403. 

25k avidsnos held admissible 

(1) Evidence of newspaper state¬ 
ment and of corporation's indebted¬ 
ness at time financial statements 
were made by its president.—Econ¬ 
omy Filling Station v. Humble Oil 
^ Refining Co., Tex.Clv.App., 8 S.W. 
2d 832, error dismissed. 

(2) In action for fraud in making 
false representations as to financial 
condition of corporation, evidence 
that corporation and one of another 
name to which credit was given on 
such representations were one and 
same corporation under different 
names.—Crane Co. v. Ummach, 203 
IlLApp. 306. 

avldence held inadmissible 

(1) In action by creditor against 
officers of insurance company to re¬ 
cover damages resulting from dis¬ 
honest management and unlawful ap¬ 
propriation of money, evidence of 
number of policyholders, and wheth¬ 
er notice was issued for assessment 
to pay plaintiff’s claim, is irrelevant 
and immaterial.^Simmons v. Haz¬ 
ard. 20 K.Y.S. 508, 65 Hun 612, 23 N. 
Y.Clv.Proc. 16. 

(2) In action against officers of 
corporation on notes executed pursu¬ 
ant to agreement releasing corpora¬ 
tion from liability as drawer of dis¬ 
honored bills of exchange, exclusion 
of books of bank to show nature of 
individual transactions with refer¬ 
ence to bills of exchange was not 
error, in absence of evidence of 
fraud, where officers of edrporation 
were fully cognizant of nature of 
transactions.—Peter v. First Nat. 
Bank, Tex.Civ.App., 92 S,W.2d 1079. 


26. Bvldeaoe held snAolent 

(1) To show that corporate offi¬ 
cers, contracting with plaintiff to in¬ 
crease stock and give part to him, 
falsely representing that they owned 
and controlled all stock, made no 
bona fide attempt to amend charter. 
—Wright V. Barnard. D.C.Del., 248 
P. 756. 

(2) To warrant presumption that 
directors knew manner whereby cor¬ 
poration acquired stock under ex¬ 
change agreement, making them per¬ 
sonally liable for its value, and to 
show that directors had actual 
knowledge of manner whereby cor¬ 
poration had acquired stock under 
exchange agreement.—McClory v. 
Dodge, 4 P.2d 223. 117 Cal.App. 148. 

(3) To sustain finding that presi¬ 
dent of insolvent corporation was 
guilty of deceit in hiring agent ren¬ 
dering him liable personally to agent 
for damages for loss of time.—^Alder 
V. Crosier. 168 P. 83. 50 Utah 437. 

(4) To show, on bill against di¬ 
rectors for fraud and deceit in pro¬ 
curing execution of contract between 
their corporation and complainant, 
that agent procuring contract acted 
under authority from defendants, 
and to sustain a finding, that execu¬ 
tion was procured by fraud and de¬ 
ceit, and that representations were 
known to and ratified by defendants. 
—Hough V. Commercial Wheat Grow¬ 
ers’ Co.. 212 llLApp. 306. 

(5) To show that individual de¬ 
fendants in action for money col¬ 
lected by corporation were active 
directors thereof.—Seeck Mfg. Co. v. 
American Trust Co.. 20 P.2d 1065. 
148 Or. 314. rehearing denied 22 P. 
2d 326. 143 Or. 314. 

(6) To warrant chancellor’s con¬ 
clusion that corporate officers neg¬ 
ligently dissipated plaintiffs’ money 
as “promoters” of their own inter¬ 
ests.—Bally v. Ramsey, 132 A. 712, 
285 Pa. 521. 

(7) To support Jury’s finding that 
corporation president made fraudu¬ 
lent representations as officer, where 
he admitted making financial state¬ 
ments which plaintiff relied on.— 
Economy Filling Station v. Humble 
Oil & Refining Co., Tex.Civ.App., 3 
S.W.2d 832, error dismissed. 

(8) To warrant judgment against 
corporate officer for participating In 
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corporation’s receipt of money on 
construction contract and misappli¬ 
cation of it.—Musso v. Rice, Mo. 
App.. 44 S.W.2d 895. 

(9) Individual check given by cor¬ 
poration’s officer to seller of feed¬ 
stuff to show bona fide indebtedness 
and warrant Judgment against offi¬ 
cer individually.—Quick v. Peve- 
house, Tex.Clv.App., 41 S.W.2d 636. 

(10) To support judgment denying 
purchaser rescinding contract for 
purchase of land from corporation 
recovery of amounts paid on contract 
from officers and direetbrs of corpo¬ 
ration.—^Welfe V. State Inv. Co., Tex. 
Civ.App., 95 S.W.2d 611, error dis¬ 
missed. 

(11) To sustain conclusion corpo¬ 
ration alone was liable for commis¬ 
sions.—Larrabee v. Republic Bond 
& Mortgage Co., 280 P. 149, 100 Cal. 
App. 447. 

(12) In action for services, to 
show that plaintiff was employed by 
insolvent corporation and not by de¬ 
fendant personally.—^Watson v. Por¬ 
ter. 47 S.W.2d 1025, 243 Ky. 212. 

(13) To show that. corporation 
agreed through its president to pur¬ 
chase property, and that, contrary 
to vendor’s contention, president did 
not bind himself personally to pur¬ 
chase such property.—Strawberry 
Growers’ Corporation v. Anzalone. 
153 So. 635, 179 La. 122. 

(14) To show that corporation and 
not individual members was to be 
liable on note assumed in contract 
forming corporation.—Floyd v. Sud- 
ler, 155 N.E. 500. 23 Ohio App. 867. 

(15) To show that defendant in¬ 
dividual did not mean to bind him¬ 
self personally in signing order for 
lumber on printed order form of co¬ 
defondant eompany.—Heath v. Mich¬ 
ael, 125 A. 694, 145 Md. 277. 

14a C J. p 195 note 76 [a]. 

Bvidomec hdd lauiaffioioat 

(1) To establish misfeasance of 
directors in payment of commissions 
to general sales director for ex¬ 
change of corporation’s stock.— 
Lynch v. Sapiro, 176 A. 327, 117 N. 
J.Eq. 486. 

(2) To show any actual misappro¬ 
priation by defendant or knowledge 
of misappropriation of its funds, as¬ 
suming that fiduciary relation exist¬ 
ed between plaintiff and defendant 
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ed the alleged tort against the corporation and elect¬ 
ed to treat it as a contract debtor is admissible in 
determining the liability of corporate officers for 
conversion of the propcrty.27 Officers, sued on 
notes executed by themselves and stockholders pur¬ 
suant to an agreement releasing the corporation 
from liability, are bound by the terms of the release 
agreement which they have introduced in evidence 
without restriction.28 In a suit to enforce the per¬ 
sonal liability of directors of an insolvent corpora¬ 
tion, who had declared dividends out of capital, 
there is no error in admitting the corporation’s 
adjudication in bankruptcy, including the list of 
claims.2® Also, in an action against corporate di¬ 
rectors by plaintiff which extended credit to the 
corporation on faith of false statements given to 
commercial agencies, evidence as to the dividends 
paid on the subsequent bankruptcy of the corpora¬ 
tion is admissible to show the amount paid on 
plaintiff’s debt against the corporation.®® Where, 
on an issue as to whether a director purchased a 
corporate stock of goods at’ less than their true 
value, there is a conflict in the testimony regarding 
the value of the stock, it is proper, as corroborative 
testimony, for the court to consider what sum had 
been subsequently realized from the goods, for the 
purpose of determining their value.The books 
of the corporation cannot be received in evidence 


against an officer without further evidence connect¬ 
ing him with the entries or showing knowledge 
thereof on his part.®® A prior judgment against 
the corporation is not admissible in an action against 
directors if the suit is not against them as debtors 
of the corporation.®® A judgment in favor of a cor¬ 
poration sued for the conversion of stock by its offi¬ 
cer is not conclusive against the liability of the of¬ 
ficer.®^ However, in an action against the trustees 
of a corporation to hold them personally liable for 
corporation indebtedness on the ground that they 
exceeded their authority as agents of the corpora¬ 
tion, a judgment against the corporation for the 
same debt is conclusive evidence that the trustees 
in contracting the debt did not exceed their author¬ 
ity.®® 

§ 870. — Dismissal and Nonsuit 

In actions to enforce statutory liability see infra 
§ 923. Examine Pocket Parts for later cases. 

§ 871. -Trial 

General rules apply as to questions arising on the 
trial, Including those relating to questions of law and fact 
and the propriety and sufficiency of Instructions and of 
the verdict and findings. 

In a trial before a jury, issues of fact should be 
submitted to it for determination®® with instructions 


duo to reorganIzatlon of Insolvent 
corporation.—Lewis v. Council, D.C. 
N.C.. 291 P. 148, 

(3) To establish negligence of di¬ 
rectors, warranting recovery for loss 
to creditors.—Johnson v, Coleman, 
20 S.W.2d 186, 179 Ark. 1087. 

(4) To establish *'durcss," as un¬ 
derstood and applied by courts.— 
Klliaon v. Plngree, 231 P. 827. 64 
Utah 468. 

(R) To establish personal liability 
of president of corporation for elec¬ 
tric power furnished for premises 
owned by president, and to show 
that electric company relied on cor¬ 
poration for which power was fur¬ 
nished for payment for such electric 
power.—Pacific Power & Light Co. v. 
Norris. Wash.. 77 P.2d 879. 

(6) In aotion to recover amount 
paid on land purchase contract, 
which was allegedly induced by fraud 
Of agents of corporate vendor, for 
Jury as to representations alleged to 
have been made before plaintiff exe¬ 
cuted his contract where record did 
not disclose that defendant partici¬ 
pated in any representations as to 
existing facts, or that defendant 
Imew that they would be made and 
defendant's interest in corporation 
was not shown.—Patzman v. Howey, 
100 S.W.2d 851, 840 Mo. 11. 


(7) To sustain Judgment in 
amount rendered against officers.— 
First Trust Co. of Lincoln v. Carl- 
sen, 261 N.W. 833. 129 Neb. 118. 

(8) To show that president had 
bound himself individually to per¬ 
form contract.—Watkins v. Cotton, 
67 P 2d 967. 180 Okl. 73. 

(9) In suit for value of services 
in auditing books of corporation, of 
which defendants were stockholders, 
to sustain defense that debt was 
that of other corporations, of which 
defendants were presidents —E 
UeorgG Rogers & Co. v. Black, La 
App., 164 So. 667, rehearing refused 
155 So. 403. 

(10) Defendant's testimony that he 
was notlAed of his election as cor¬ 
porate director some time during 
February warrants finding that ho 
was so notified at beginning of Feb¬ 
ruary. but does not sustain finding 
of his notification at earlier date.— 
Woodman v. Butterfield, 101 A 25,, 
116 Me. 241. 

14a OJ. p 195 note 76 IS]. 

27. Ill.—Blrdaell Mfg. Co. v. Ogle- 
vee. 68 N.E. 231, 187 Ill. 149, af¬ 
firming 87 Ill.App. 851. 

as. Tex.—Peter v. First Nat. Bank, 
Civ.App.. 92 S.W.2d 1079. 

29. Pa.—Fell v. Pitts. 108 A, 574. 
263 Pa. 814. 


aa Tex.—Durham v. Wichita Mill, 
etc., Co., Civ.App., 202 S.W. 138. 

31. Colo.—Fishel v. Goddard. 69 P. 
607, 30 Colo. 147. 

32. N.Y.—Thayer ▼. Schley, 121 N, 
Y.S. 1064, 137 App.Div. 166. 

33. N.Y.—Schenck Chemical Co. v. 
Industrial Adv., etc.’ Co., 121 N.Y. 
S. 838, 66 Misc. 597. 

14a C J. p 196 note 85. 

34b Mo.—^Mayger v. Nh'hols, 171 S. 

W. 693, 186 Mo.App. 102. 

35. Wash.—American Radiator Co. 
V. Kinnear, 105 P. 630, 56 Wash. 
210, 86 L.R.A..N.S., 463. 

36b Tex.—Berry v. Thomason, Civ. 
App., 261 S.W. 154, reversed on 
other grounds Thomason v. Ber¬ 
ry. Com.App.. 276 S.W. 185. 

14a C J. p 196 note 87. 

Questions held for Jury 

(1) Whether officers of mortgagor 
corporation participated in unlawful 
conversion of rents from mortgaged 
property, rendering them personally 
liable.—Rose v. Bernhardt, 153 A. 
609, 107 N.J.Law 601. 

(2) Whether corporation's manag¬ 
ing officer knew of consignment con¬ 
tract, BO as to render him liable for 
conversion of proceeds of fertilizer 
shipped to association thereunder.— 
Darling & Co. v. Fry, Mo.App., 24 S. 
W.2d 722, 


301 



! 871 


CORPOEATIONa 


19 C.J.S. 


as to the law applicable thereto.*^ Where the tes¬ 
timony is conflicting, the court properly declines to 
direct a verdict for defendant but a nonsuit as 
to certain directors is proper where there is no evi¬ 
dence tending to show liability on their part.^^ Al¬ 
so, a verdict for defendants is properly directed 
where plaintiff fails to make a prima facie casc.^® 
Where the insolvency of the company has been so 
conclusively proved as to be free from all possible 
controversy, a request for an instruction that it has 
been established by the evidence should not be re¬ 
fused.^ ^ 

The effect of a complete and unambiguous agree¬ 
ment releasing the corporation from liability is for 
the court in an action against the oflicers on notes 
executed pursuant to the agreement.42 


Findings, Where the only issue is fraiid, and the 
court makes general findings of lack of fraud, other 
matters are immaterial.^ 3 a statute providing that 
a special finding of facts shall control a general ver¬ 
dict where the two are inconsistent is not applica¬ 
ble where they alone, or in connection with expla¬ 
nations by the jury, may be construed as consist¬ 
ent.^^ 

§ 872. -Judgment 

A Judament must conform to the pleadings and the 
evidence and should be framed to afford the relief de¬ 
manded and to which the parties are entitled thereunder. 

The judgment or decree must conform to the 
pleadings^s ^nd the evidence'*® and not apply to 
or affect the rights of persons who arc not parties 


(3) Whether directors exercising 
legal degree of care should have 
known of mismanagement and fraud 
practiced continuously for substan¬ 
tial period, injurious to persons deal¬ 
ing with corporation—Minnls v. 
Bharpe. 1G2 S E. 606. 202 N.C. 300. 
reversed in part on other gro.unda 
164 S.E. 625. 203 N.C. 110. 

<4) Whether defendant contracted 
for payment of commission as rep¬ 
resentative of corporation to which 
his business was transferred.—Kelly 

V. McMullan, Tcx,Clv.App., 49 S.W. 
2d 601. 

<6) Negligence of corporation’s di¬ 
rectors and officers is purely fact 
question dependent on peculiar cir¬ 
cumstances of case.—U. S. v. Stone 
Cliff Coal & Coke Co., D.C.W.Va., 6 
F.Supp. 1. 

(6) Whether directors exercised 
required diligence to learn financial 
condition of corporation before sanc¬ 
tioning dividend inducing purchase 
of bonds, and whether plaintiff pur¬ 
chased corporate bonds in reliance 
on declaration of dividend is for 
Jury.—Chappie v. Jacobson. 208 N. 

W. 754. 234 Mich. 558. 

(7) In action against corporate 
vendor's alleged representative to 
recover amount paid on land pur¬ 
chase contract which was allegedly 
induced by fraud, whether such rep¬ 
resentative was guilty of fraud in 
participating in collection of money 
from plaintJil without making ap¬ 
plication thereof In way that repre¬ 
sentative knew was necessary before 
plaintiff could got anything for mon¬ 
ey, and whether vendor sold land 
without any reasonable certainty of 
being in a position to deliver good 
title Is for Jury.—F'atzman v. l£ow- 
ey. 100 S.W.2d 851, 340 Mo. 11. 

37. Mo.—Wiseman v. Culver, 25 S. 

W. 540, 121 Mo. 14. 

Zastmotlons held erroneous 

(1) In action against H and corpo¬ 
ration to establish liability for lum¬ 


ber ordered on corporation’s ordt*r 
form, and signed by eodefendant H. 
—Heath v. Michael. 126 A. 594, 145 
Md. 277. 

(2) In action for surveying serv¬ 
ices.—Schloegel v. Sykes, 142 A. 501, 
155 Md. 681. 

38. N.D.—^Davia v. Joerke, 181 N. 

W. 68. 47 N.D. 39. 

14a CJ. p 196 note 89. 

Svldence held sufteient to gro to Jury 

(1) Evidence that for ten years 
corporation sold duplicate securities 
represented an first mortgage bonds. 
—Minnis v. Sharpe. 162 S.E. 606, 202 
N.C. 300, reversed in part on other 
grounds 164 S.E. 625. 203 N.C. 110. 

(2) Evidence in bondholder’s tort 
action against telephone company’s 
former president allegedly issuing 
bonds which did not comply with 
statute and were misrepresented as 
mortgage bonds.—Snowden v. Tag¬ 
gart. 17 P.2d 305. 91 Colo. 625. 

I (3) Evidence as to whether sur- 
i veyors were employed to survey cor- 
I poratlon’s land on personal respon- 
, slbility of corporation’s president.— 
i Schloegel V. Sykes, 142 A. 501, 155 
Md. 681. 

(4) Evidence of fraud by corpo¬ 
ration's directors in making false re¬ 
port to commercial agency, and evi¬ 
dence as to participation of two di¬ 
rectors in alleged fraudulent report 
of corporation’s financial condition.— 
Sugariand Industries v. Parker, Tex. 
Civ.App., 203 S.W. 609. 

(5) Evidence whether person* in 
charge of corporation’s elevator was 
liable for conversion of beans deliv¬ 
ered to corporation by plaintiff who 
made demand on such person for re- 
delivery of beans.—Bush v. Hayes, 
282 N.W. 239, 286 Mich. 546. 

(6) Proof that directors of Insol¬ 
vent corporation, with knowledge of 
stipulation calling for payment to 
subsidiary’s Judgment creditor of 
’’specific proceeds” from sale of thea- i 
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ters, diverted proceeds, was he’d to 
make prima facie case for Jury in 
action against directors.—Richter v. 
Joelson, 262 N.Y.S. 143, 237 App.Div. 
572. 

14a C.J. p 196 note 89 faj. 

Bvidencd held insufficient to go to 
Jury 

(1) In action against farming cor- 
I poration’s general manager for tres¬ 
pass as to whether general manager 
specifically directed farm si.p'.Tin- 
tendent to conduct blasting opera¬ 
tions near plaintilT’s property.—Mes- 
senger v. Frye, 28 P.2d 1023, 176 
Wash. 291. 

(2) In action against officers of 
hotel corporation to hold them per¬ 
sonally liable on theory that they 
knew corporation to be insolvent and 
conspired to operate it in name of 
company without paying for sup¬ 
plies sold by plaintiff, to require 
submission of question of conspir¬ 
acy or fraud on part of officers.—I>e- 
voy & Kuhn Coal & Coke Co. v. Van- 
deventer Hotel Co., Mo.App., 227 S. 
W. 636. 

39. NC.—Cone v. United Fruit 
Growers* Assoc., 88 S.12. SCO, 171 
NC 530. 

40. S.D—Porter v. Browns Valles 
State Bank, 169 N.W. 221. 

41. N.Y.—King V. Davis, 16 N.Y.S. 
427. 

48. Tex.—Peter v. First Nat. Bank. 
Civ.App., 92 S.W.2d 1079. 

43. Conn.—Davenport v. Lines. 59 
A. 603, 77 Conn. 473. 

14a C.J. p 196 note 93. 

44. Wash.—Cameron v. Stack-Gllibs 
Lumber Co., 123 P. 1001, 68 Wash. 
539. 

14a C J. p 196 note 94. 

45. Conn.—Baldwin v. Wolff, 74 A. 
948, 82 Conn. 559. 

14a C.J. p 196 note 95. 

48. Ga.—Dunaway v. Stocks, 91 S. 

E. 345, 19 Oa.App. 267. 

14a C.J. p 196 note 86. 
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to the action.*'*^ Where an action to enforce an 
agreement given by officers and directors to secure 
a corporate debt is equitable in its nature, and both 
parties ask that equity be done, the court will apply 
equitable principles in determining the existence and 
extent of liability.<8 

§ 873. - Execution 

On Judgment against officers or agents of a corpo¬ 
ration! execution should not be levied against the prop¬ 
erty of the corporation. 

In an action to make an officer personally respon¬ 
sible for a debt of the corporation, and to which the 


corporation is not a party, an execution against de¬ 
fendant cannot be levied on property of the corpo- 
ration.4^ 

§ 874. -Appeal and Error 

In actions to enforce statutory liability see infra 
§ 926. Examine Pocket Parts for later cases. 

§ 875. - Costs . 

In actions to enforce statutory liability sec infra 
§ 927. Examine Pocket Parts for later cases. 


2. Under Statute 


§ 876. Existence and Nature of Statutes 

There are statutes in many Jurisdictions imposing Ha- 
bility on directors and officers for corporate debts where 
they are guilty of certain official neglects or misconduct. 

In many jurisdictions, statutes have been enacted 
making the directory or other officers of a corpo¬ 
ration personally liable for damages or its debts 
where they arc guilty of certain official neglects or 
misconduct,such as contracting debts before the 
corporation is completely organized, discussed in § 
894, failing to make and file a report required by 
law, discussed in § 895, making a false report, dis¬ 
cussed in § 896, contracting debts in excess of a 
prescribed limit, discussed in § 897, making a pro¬ 


hibited loan, discussed 5n § 898, declaring unlawful 
dividends, discussed in § 899, and various other acts 
or defaults, discussed in §§ 990-910; and sometimes 
the charter of a corporation provides that every 
director shall be personally liable for debts incur¬ 
red by the corporation during his administration to 
an amount not exceeding a specified sum.^^ 

As these statutes change the rule of the common 
law,®2 discussed in § 838 et seq supra, they furnish 
the exclusive test of liability in actions brought 

thereunder.®^ 

In the majority of jurisdictions, the courts re¬ 
gard statutes of this class as penal but in other 


47 . N.Y.—Tilley v. Coykendnll, 66 
N.E 574. 172 NY. 587, afflrmlnp 
74 N Y.S. 6C1. C9 App Div. 92. af- 
firmiriK 71 N.Y.S. 457. 35 MIec. 164. 

14a C.J. p 19G note 97. 

48 . N.Y.—Buffalo lioan, etc, Co. v. 
Carstensen. 94 N Y S 907, 107 App 
Div. 128. affirmed 79 N.E. 1101, 18G 
N.Y. 608. 

14a C.J. p 196 note 98. 

49 . N.C.—North Carolina Mut. Ins. 
Co. V. Il.cks, 48 N.C. 58. 

50. Ark—Bailey v. O’Neill, 122 S 
W. 503. 92 Ark. 327, 135 Ani.S R. 
185 

Ky.—Randolph v. Ballard County 
Bank. 134 S.W. 165, 142 Ky. 145. 
14a C.J. p 197 note 2. 

Time of tokiaer olTect 

Amendatory statute respectlnff lia¬ 
bility of corporate directors not iil- 
inp reports, approved February 2, 
1927, but not pre.scribing different 
time, did not take effect until July 
1, 1927, and had no retroactive ef¬ 
fect, the old act governing in such 
case.—Continental Supply Co. v. 
Abell. 24 P.2d 138. 95 Mont. 148. 
▼iolation of “Bine Sky Baw” 

(1) Director of Insolvent corpora¬ 
tion. receiving proceeds of sale of its 
stock in violation of Blue Sky Law, 


is liable for amount paid therefor, 
whether he participated in, or know¬ 
ingly aided or furthered, sale or not. 
—Goeliiz V. Lathrop. 3 N.E.2d 305, 
2S6 IlI.App. 248. 

(2) Corporation director is chargo- 
jible with knowledge that corpora¬ 
tion’s stock is not qual fl^d for sale 
under, and is being sold in viola¬ 
tion of. Blue Sky Law, where pro- 
ctMMla go to coiporation, and also 
with knowledge of latter’s financial 
condition.—Goelitz v. Lathrop, su- 
pi a. 

Mandatary's liability for nnanthor- 
ized debt 

*Tn suit by payee on note signed 
by corporation by its vice president, 
seeking to ch-irge vice pres.denl 
personally by reason of invalidity of 
resolution authorizing him to sign 
note, where pleadings and proof 
showed no element of fraud by vice 
pre.sident as to Ins authority to sign 
corporation’s name and payee was 
informed fully with regard to vice 
president’s authority, vice president 
WHS not personally liable on note, 
under Civ.Code, arts. 3012, 3013, pro¬ 
viding that mandatary is responsible 
only when he has bound himself pei^- 
sonally or when he has exceeded his 
authority without exhibiting his 
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powers.”—^A. Lorenze Co. v, Wilbert, 
115 So. 475, 165 La. 247. 

51. N.Y.—Bauer v. Parker, 81 N.Y. 
S. 995, 82 App.Div. 2S9. 

52. Ark.—Bliley v. O'Neill, 122 S. 
W. 503, 92 Ark. 227, 135 Am.S.R. 
185. 

Pa.—Morimura v. Traeger, 11 Pa. 
Dist. 378. 

53. Ark.—Bailey v. O’Neill, 122 S. 
W. 503, 92 Ark. 227, 135 Am.S.R. 
1S5. 

Cause of action wholly statutory 

Mass.—Frank Kumin Co. v. Maroan, 
186 NE 780, 283 Mass. 332—Un¬ 
ion Market Nat. Bank of Water- 
town V. Oardlner. 177 N E. 682. 276 
Mass. 490. 79 A.L.R. 1512—E. S. 
Parks Shellac Co. v. Jones, 163 N. 
E 883. 265 Mass. 108. 

54w Cal.—Western Mortgage & 

Guaranty Co. v. Gray. 8 P.2d 1016, 
215 Cul. 191, 80 A.L.R. 866—Peter¬ 
son V. Ball. 296 P. 291, 211 Cil 
461. 74 A.L.H. 187. followed in 296 
P. 300, 211 Cal. 779—Judson Mfg. 
Co. V. Wyckoff. 213 P. 269, 60 Cal. 
App. 305. 

Colo.—Sherman v. J. S. Brown Mer¬ 
cantile Co.. 241 P. 724, 78 Colo. 
335. 
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jurisdictions and in regard to different statutes in 
the same jurisdictions, the courts take contrary or 
divergent views. These views are that the statutes 
are not penal that they are not penal in the 
full sense although penal in character,®® that they 
are not penal but remedial;®^ that they are not 
penal in the sense in which the term is commonly 
used but only in the sense that the liability is not 
known at common law and is entirely of statutory 
origin;®® that the liability imposed by them is con¬ 
tractual and not penal;®® that they are remedial 
that they are remedial and compensatory so far as 
the interests of creditors are concerned ;®i that 
they are not penal but simply present a case where 
the grant of a franchise to be personally exempt 
from the indebtedness which the grantees contract 
in their own behalf is made with a qualification 
which reads itself into the grant;®® and that they 
are penal in part and remedial in part.®® A deci¬ 
sion of a state court construing a statute of this 
nature to be remedial and not penal has been held 
to be conclusive on the federal courts when con¬ 
struing the same statute;®* and where the statute 
has been construed to be remedial and not penal, its 
amendment by the addition of a provision making 
the same acts or defaults a misdemeanor does not 
make the entire statute penal; the original statute 
remains remedial and the added provision is penal.®® 

§ 877. Constitutionality 

Statute! imposino personal liability on directors and 


officers have generally been upheld as valid and consti* 
tutlonal. 

Statutes imposing personal liability on directors 
and officers for specified acts or omissions have 
generally been held to be valid and constitutional,®® 
as against objections that they are retrospective in 
effect,®'^ the requirement of excessive bail or the 
imposition of excessive fines, or the infliction of 
cruel and unusual punishments,®® or the granting 
of powers and privileges to foreign corporations 
that are not granted to, or cannot be enjoyed by, 
domestic corporations under like conditions.®® 

§ 878. Amendment and Repeal 

Statutes Imposing liability on corporate directors and 
officers may be amended and repealed like other statutes. 
Repeal of a statute considered penal destroys rights ac¬ 
crued thereunder, not so if considered as creating rights 
ex contractu. 

General rules dealing with the amendment and 
repeal of statutes apply in the case of statutes im¬ 
posing liability on directors and officers of corpo¬ 
rations. Hence, where the legislature takes up the 
subject of the earlier act anew and revises the same 
comprehensively with intent to provide a substitute, 
the old statute is repealed even though there arc 
no express words to that effect, and even though 
the old act contains provisions not covered in the 
new.7® The existence of a provision in the con¬ 
stitution of a state that “dues from corporations 
other than banking shall be secured by such indi¬ 
vidual liability of the corporators, or other means, 


in.— M. H. Vestal Co. v. Robertson. 

115 N.E. 629. 277 111. 425. 

Mont.—First Nat. Bank v. Cosier, 
213 P. 442. 66 Mont. 352—Conti¬ 
nental Oil Co. V. Montana Concrete 
Co.. 207 P. 116. 63 Mont. 223— 
Butler V. Peters, 205 P. 247, 62 
Mont. 381. 26 A.L.R. 669. 

14a C.J. p 197 note 12. 

55. Ga.—Banks v. Darden, 18 Ga. 
318. 

14a C.J. p 198 note 13. 

56. Vt.—Wheelock v. Haskell, 124 
A. 713, 98 Vt. 47. 

Penal in limited eenee 

“The statute is penal in Its na¬ 
ture only in that it makes an officer 
liable because of failure to perform 
his official duty."—Ahearn v. Goble, 
7 P.2d 409, 410, 90 Colo. 173. 

67. Ark.—Culberhouse v. Fischer 
Lime & Cement Co., 266 S.W. 974, 
167 Ark. 201. 

14a C.J. p 198 note 14. 

Mlnre to file reports 
Statutes imposing liability on cor¬ 
porate directors not flling annual re¬ 
port are not penal within strict 
meaning of word, but are remedial, 
in that creditors may resort to such 
liability as means of collecting debt. 


—Continental Supply Co. v. Abell, 24 
P.2d 133, 96 Mont 148. 

66. U.S.—Northern Pac. Ry. Co. v. 

Crowell, D.C.N.J., 245 P. 668. 

14a C.J. p 199 note 15. 

59 . Wis.-Weston v. Dahl. 165 N.W. 
949, 162 Wis. 32, Ann.CaB.1918C 
922. 

14a C.J. p 199 note 16. 

Statutes prohibitiBg excessive debts 
Iowa.—Parsons v. Rinard Crain Co., 
173 N.W. 276, 186 Iowa 1017. 
Constitutional provision imposing 
liability on directors for acts of of¬ 
ficers.—Coombes v. Getz, 62 S.Ct. 
435, 285 U.S. 434, 76 L.Ed. 866, re¬ 
versing Coombes v. Franklin, 1 P.2d 
992, 213 Cal. 164, rehearing denied 
4 P.2d 167, 213 Cal. 164. 

66. N.Y.—Broderick v. Marcus, 261 
N.Y.S. 625, 146 Misc. 240, affirmed 
263 N.Y.S. 981, 239 App.Div. 816. 
14a C.J. p 199 note 17. 

61 . Mass.—Frank Kumin Co. v. 
Marean, 186 N.E. 780, 288 Mass. 
332. 

14a C.J. p 199 note 18. 

62 . U.S.—^Northern Pac. R. Co. v. 
Crowell. D.C.N.J., 246 F. 668. 

14a C.J. p 199 note 19. 
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66. U.S.—U. S. Smelting Co. v. Hof- 
kin. D.CPa., 246 P. 896. 

14a C.J. p 199 note 20. 

6^ U.S.—Proctor-Gamble Co. v. 

Warren Cotton Oil Co., C.C.Ark.. 
180 F. 543. 

65 . Ark.—McDonald v. Mueller, 18S 
S.W. 751, 123 Ark. 226. 

66. U.S,—Northern Pac. Ry. Co. v. 
Crowell, D.C.N.J., 245 F. 668. 

N.Y.—Huntington v. Attrill. 23 N.E. 
644, 118 N.Y. 865. 

67. U.S.—Falconer v. Campbell, C.C. 
Mich., 8 F.Cas.No.4,620, 2 McLean 
195. 

N.Y.—Stleffel v. Tolhurst, 78 N.Y.S. 

1034, 67 App.Div. 621. 

14a C.J. p 200 note 25. 

6a Mont.—Daily v. Marshall, 133 P. 
681, 47 Mont. 377. 

69 . U.S.—Butte First Nat. Bank v. 
Weidenbeck, Minn., 97 F. 896, 38 
C.C.A. 131, reversing, C.C., 87 F. 
271. 

14a C.J. p 200 note 28. 

70. Ark.—Louisiana Oil Refining 
Co. V. Rainwater, 87 S.W.2d 96. 
188 Ark. 482. 
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as may be prescribed by law” docs not render the 
legislature incompetent to repeal a statute making 
the directors of corporations liable to pay the cor¬ 
porate debts in consequence of a failure or refusal 
to file certain reports prescribed by the statute, but 
leaves to the legislature a wide discretion as to the 
manner in which it will secure such dues, and per¬ 
mits it to alter at its pleasure any legislation which 
it may have enacted to this end.^i 

In accordance with the rule governing penal stat¬ 
utes generally, courts which view such of the stat¬ 
utes under consideration as penal, see supra § 876, 
hold that a repeal, directly or by amendment, dis¬ 
charges all rights of action under them, unless 
the statute contains a saving clause to the con¬ 
trary ,*^3 or unless the case falls within a general sav¬ 
ing statute applicable to statutes imposing penal¬ 
ties,"^^ while courts which regard them as compensa¬ 
tory or as creating a liability quasi ex contractu, 


discussed in § 876, hold the contrary as to rights of 
preexisting creditors,^® and consider statutes which 
attempt to impair such rights invalid."^® A provi¬ 
sion in a saving clause of existing rights of action 
that actions be commenced thereon within a pre¬ 
scribed time is constitutional when the time pre¬ 
scribed is not unreasonably shortJ"^ Such a provi¬ 
sion is construed to impose a condition and not a 
limitation."^3 Some saving clauses are held to ap¬ 
ply only to pending actions."^® 

§ 879. Construction 

Statutes imposing iiabillty on corporate directors 
and officers where considered penal In nature are gen- 
eraily strictly construed In favor of the one sought 
to be charged; where considered not penal or as remedial 
they are liberally construed; where considered both penal 
and remedial, the courts have announced different rules 
of construction. 

Except where there are statutory provisions to 
the contrary,®® if the statutes imposing personal lia- 


71: TT.S.—Union Iron Co. v. Pierce, 
CC.Ind., 24 F.Ca8.No.l4,367. 4 

Biss. 327. 

72. Cal.—IVt^-rson v. Ball. 296 P. 
291, 211 C\l. 461, 74 A.L.R. 187. 
followed in 296 P. SOO, 211 Cal. 
779. 

Mont.—Continental Supply Co. v. 
Abell, 24 P.2d 183, 95 Mont. 148— 
Pirat Nat. Bank v. Cosier, 213 P. 
442, 66 Mont. 352—Continental Oil 
Co. V. Montana Concrete Co., 207 
P. 116, 63 Mont. 223. 

14a C.J. p 201 note 32. 

AppUcBblllty of amendment 

(1) St.l917 p 657, amendinflr Civ. 
Code i 309. relative to liability of 
directors of corporation dividinsr Its 
capital amone: stockholders, to pro¬ 
vide that no liability shall exist 
where all debts have been paid and 
all capital stock divided with con¬ 
sent of all stockholders among them¬ 
selves, applied to directors against 
whom suit was pending to recover 
amount divided at date of amend¬ 
ment but against whom Judgment 
had not been rendered.—Freeman v. 
Glenn County Telephone Co., 194 P. 
706, 184 Cal. 608. 

(2) L.1919 c 189 S 1. amending L. 
1909 c 140, provided that thereafter 
corporations shall, by March 1st 
ouch year, hie a report, showing cor¬ 
poration's condition on the last pre¬ 
ceding December 31st. and in default 
thereof directors shall be liable for 
existing or thereafter Incurred debts, 
and repealed all parts of the Act of 
1909, in conflict therewith, and was 
effective March 10, 1919. It was 
held, in an action on a corporation 
note begun July 29, 1919, against its 
directors, alleging that no report had 
been filed, that act of 1919 deprived 
plaintiff of right to proceed to en¬ 
force defendants* liability as direc- 

10 O.J.S.-20 


tors under act of 1909, providing for 
filing report within twenty days 
from and after December 31 st, and 
that corporation was not in default 
under act of 1919, since it had till 
March 1, 1920, to file its report.— 
First Nat. Bank v. Cosier, 213 P. 442, 
66 Mont. 352. 

(3) D.1919 c 37, Hev.Codes 1931 S 
5939, amending Rev.Codes 1907 Sj 
3837, so as to deprive corporation's i 
creditors of right to enforce debt 
against directors who created debt 
beyond subscribed capital stock, is 
applicable to directors whose liabil¬ 
ity had attached prior to the amend¬ 
ment notwithstanding Rev.Codes 
1921 S 3. providing that no law is! 
retroactive unless expressly so de¬ 
clared, such amendment not being 
“retroactive'’ merely because It dis¬ 
regarded a right of action thereto¬ 
fore existing, term “retroactive’’ be¬ 
ing synonymous with ''retrospec¬ 
tive.’*—Continental Oil Co. v. Mon¬ 
tana Concrete Co.. 207 P. 116, 63 
Mont. 223. 

Bepeal not unconstitutional 

Mont.—Continental Oil Co. v. Mon¬ 
tana Concrete Co., supra. 

73. Mass.—Pope v. Leonard. 115 
Mass. 286—Thayer v. New England 
Lith. Steam Printing Co., 108 Mass 
623. 

74. Cal.—Robinson v. Farnsworth. 4 
P.2d 210. 117 Cal.App. 136—Peter¬ 
son v. Ball. 296 P. 291, 211 Cal 
461, 74 A.L.R. 187, followed in 296 
P. 300, 211 Cal. 779. 

Colo.—Cavanaugh v. Patterson, 91 P. 
1117, 41 Colo. 158. 

75. TT.S.—Coombes v. Gets. 62 S.Ct. 
435, 285 U.S. 434. 76 L.Ed. 866. re¬ 
versing Coombes v. Franklin, 1 P. 
2d 992, 213 Cal. 164, rehearing de¬ 
nied 4 P.2d 157, 213 Cal. 164. 
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Mass.—Standard Oil Co. of New York 
V. T-D Supplies Co., 193 N.E. 66, 
288 Mass. 453—Standard Oil Co. of 
New York v. Back Bay Hotels 
Garage, 188 N.E. 619, 285 Mass. 
129—Frank Kumin Co. v. Marean. 
186 N.E. 780, 283 Mass. 382. 

14a C.J. p 201 note 36. 

FalM report statute 
Mass—Frank Kumin Co. v. Marean, 
supra. 

76, U.S.—Coombes v. Getz, 62 S.Ct. 
435, 285 U.S. 434, 76 L.Ed. 866, re- 
versing Coombes v. Franklin, 1 P. 
2d 992, 213 Cal. 1G4, rehearing de¬ 
nied 4 r.2d 167, 213 Cal. 164. 

Mass—Frank Kumin Co. v. Marean. 
186 N.E. 780, 283 Mass. 832. 

77. N.Y,—Davidson v. Witthaus, 94 
N.Y.S. 428, 106 App.Div. 182. 

7B N.Y.—^TVatertown Nat. Bank, v. 
Bagley. 116 N.Y S. 772, 62 Mlsc. 
380, affirmed 119 N.Y.S. 592, 134 
App.Div. 831. 

79. Cal.—Willaid v. Dobbins. 216 P. 
1008, 191 Cal. 287. 

N.Y.—Knox v. Baldwin, 80 N.Y. 610. 
Amendment Involving limltatione 
Where Civ.Code j’ 309, prior to Its 
amendment in 1917, provided that no 
statute of limitations should bar a 
suit against directors of corporation 
making payments out of capital stock 
before creditors* claims are satlsfled. 
omission of such provision from 
amendment did not impair a cause 
of action which arose and on which 
suit was brought prior to amend¬ 
ment.-in view of provision in amen¬ 
datory act that it should not affect 
actions already t>egun.—Willard v. 
Dobbins. 216 P. 1008, 191 .Cal. 287. 

80. Mont.—Continental Supply Co. 
V. Abell, 24 P.2d 133, 95 Mont. 148, 
overruling earlier cases in light of 
Btatuta 
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bility on corporate directors and officers are regard¬ 
ed as penal in character or in derogation of the 
common law, see supra § 876, it is usually held that 
they are to be construed strictly*^ against the party 
asserting the existence of a liability thereunder®^ 
and in favor of the person sought to be charged.®® 
They are not to be extended by construction or im¬ 
plication ;®4 or given effect any farther than re¬ 
quired to accomplish the purpose, for which they 
were enacted,®® and the court should not impose the 
penalty except in cases where the plain language of 
the statute requires it.®® Certainly, the statute 
should not be broadened by construction so as to 
include cases clearly beyond the scope of the legis¬ 
lative intent.®^ On the other hand, it has been held 
that the statute should not be so strictly construed as 
to defeat the very purpose for which it was enact¬ 
ed,®® and that a strict construction should not go so 
far as to disregard the plain letter and spirit of the 
statute.®® It has also been held that such a statute 
is to be liberally construed in determining what 
debts are included within ii.®® 

Where the statute is considered as not being penal 


in the usual sense,®^ or where it is deemed to be 
remedial,®® the rules of strict construction applicable 
to highly penal statutes should not be applied, rath¬ 
er it should receive a broad and liberal construc¬ 
tion.®® 

Where the statute is viewed as being penal in part 
and remedial in part, one rule of construction is to 
give it the meaning which will make it effective 
where it applies, but not to extend its application 
beyond the cases set forth.®^ Another view is that 
in such case the statute should be strictly construed 
in determining liability,®® but in so far as it is re¬ 
medial as to the creditors it is to be liberally con¬ 
strued in its enforcement.®® However, in some ju¬ 
risdictions where the statutes are regarded as penal 
only in part, the courts nevertheless apply the rule 
of strict construction.®^ 

Some statutes are construed to cover the whole 
subject of the liability of corporate officers to cred¬ 
itors for mere official delinquency.®® 

A substantial compliance with the statute is nec¬ 
essary®® and sufficient^ to exonerate the officers or 


PI. ral.—Western Mort^affe & (3uar- 
anty Co. v. Gray, 8 P.2d 1016, 215 
Oal. 191, 80 A.Iw.R. 866—Judson 
Mfg. Co, V. Wyckoff, 213 P. 269, 60 
Cal.App. 303. 

Colo.—Sherman v. J. S. Brown Mer- 
<antile Co., 241 P. 724, 78 Colo. 
335. 

Ky —PhcEnlx Third Nat. Bank v. 
Martin. 293 S.W. 1064, 219 Ky. 679. 

Mass.—Continental Coiporation v. 
Gowdy, 186 N.E. 244, 283 Mass. 
204, 87 A.L.R. 1039—H. B Hum¬ 
phrey Co. V. Pollack Roller Run¬ 
ner Sled Co, 180 N.E. 164, 278 
Mass. 350—Calkins v. Wire Hard¬ 
ware Co., 165 N.E. 889, 267 Mass. 
52. 

Tenn.—Russell v. Tennessee & Ken¬ 
tucky Tobacco Co., 65 S.W.2d 256, 
16 Tenn.App. 561. 

Vt.—Whcelock v. Haskell, 124 A. 713, 
98 Vt. 47. 

14a C..T. p 201 note 43. 

82. N.Y.—Winlhrop Press v. Per¬ 
kins, 95 N.Y.S. 931, 47 Misc. 460. 

Tenn.—Hu.ssell v. Tennessee & Ken¬ 
tucky Tobacco Co., 65 S.W.2d 256, 
16 Te^m.Apr. 561. 

Vt.—Wheelock v. Haskell, 124 A. 713, 
98 Vt. 47. 

83. U.S.—Chase v. Curtis, N.Y., 6 
S.Ct. 654, 113 U.S. 452, 28 B.Ed. 
1038. 

14a C.J. p 201 note 45. 

84. N.Y.—Manhattan Co. v. Kalden- 
berg, 58 N.E. 790, 165 N.Y. 1. re¬ 
versing 50 N.Y.S. 265, 27 App.Div. 
31. 

14a C.J. p 201 note 46. 

85. Vt.—Wheelock v. Haskell, 124 
A. 713, 98 Vt 47. 


86. Mich.—Macbeth-Evans Glass Co. 
V. Gumblnsky. 166 N.W. 936, 201 
Mich. 18. 

14a C.J. p 201 note 47. 

Case apparently witliln policy of 
statute 

The statute is not to be extended 
by implication to any case not em¬ 
braced in its t€»rms merely because 
apparently within its policy.—Mc- 
Comb V. Belknap, 24 N.Y.S. 933, 30 
Abb.N.Cas. 119. 

87. Colo—Stock V. Prentice, 95 P. 
552, 43 Colo. 17. 

Ky.— Phoenix Third Nat. Bank v. 

Martin, 293 S.AV. 1064, 219 Ky. 579. 
Mass.—Continental Corporation v. 
Gowdy, 186 N.E. 244. 283 Mass. 
204, 87 A.I^.H. 103D—Calkins v. 

Wire Hardware Co., 165 N.E. 889. 
267 Muss. 52. 

Vt.—Wheelock v. Haskell, 124 A. 713. 
98 Vt 47. 

88. Mich.—Saginaw Bank v. Pier¬ 
son. 70 N.W. 901, 112 Mich. 410. 

N.Y.—Vernon v. Palmer, 48 N.Y.Su- 
per. 231. 

89. Ind.—Gaff v. Theis, 33 Ind. 807. 

90. N.Y.—Morgan v. Hedstrom, 68 
N.E 26, 164 N.Y. 224, affirming 49 
N.Y.S. 1049, 25 App.Div. 647—Mat¬ 
ty V. Sampson, 71 N.Y.S. 731, 64 
App.Div. 1. 

91. U.S.—Northern Pad. Ry. Co. V. 
Crowell, D.C.N.J., 246 P. 668. 

92. Ark.—Culberhouse v. Fischer 
Dime & Cement Co.. 266 S AV. 974. j 
167 Ark. 201. 

N.Y—Caesar v. Bernard, 141 N.Y.S. 
659, 156 App.Div. 724, reversing 
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139 N.Y.S. 974, 79 Misc. 224, and 
affirmed 103 N.E. 1122, 209 N.Y. 
670. 

93. N.Y.—Broderick v. Marcus, 261 
N.Y.S. 625, 146 Misc. 240. affirmed 
263 N.Y.S. 981, 239 App Div. 816. 

As to civil UablUty 
Ark.—Culberhouse v. Fischer Lime 
& Cement Co., 266 S.W. 974, 167 
Ark. 201. 

94. U.S.—U. S. Smelting Co. v. Hof- 
kin, D.C.Pa., 245 F. 896. 

95. Colo.—Credit Men's Adjustment 
Co. v. Vickery, 161 P. 297, 62 Colo. 
214. 

"It Is to be construed strictly for 
the purpose of determining whether 
in any given case the director is sub¬ 
ject to the penally.”—Butler v. I’e- 
ters, 206 P. 247, 249, 62 Mont 381. 26 
A.L.R. 569. 

96. Mont.—Butler v. Peters, 206 P. 
247, 62 Mont 381, 26 A.L.K. 569. 

14a C J. p 201 note 67. 

97. N.J.—Audenried v. East Coa^t 
Milling Co., 69 A. 677. 68 N.J.Eq. 
459. 

14a C.J. p 201 note 68. 

96. Mass.—^Ellis v. Co.'iperatlve As- . 
soc., 76 N.E. 207, 189 Muss. 666. 

99. N.Y.—Winthrop Pre.ss v. I*er- 
kins, 95 N.Y.S. 460. 47 Misc. 460— 
Vincent v. Sands. 11 Abb.Pr.,N.S.. 
366, 42 liow.Pr. 231, affirmed 68 N. 
Y. 673. 

11. Fla.—Spitzer-Rorlck Trust A 
Savings Bank v. Thompson. 143 
So. 865, 107 Fla. 752. 

14a C.J. p'202 note 61. 
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directors from liability. The nonobservance of 
some technical detail which does not affect the sub¬ 
stance of the thing required to be done will not sub¬ 
ject honest and diligent corporate officers to liabili- 
ty.2 

Charter provisions. Liability of directors or trus¬ 
tees for corporate debts is not created by doubtful 
terms in a charter.^ 

Corporations within statute. Such a statute has 
been held applicable in the case of a corporation or¬ 
ganized under the general corporation law, no dis¬ 
tinction having been intended between a corporation 
chartered thereunder and one charted by special 
act.^ 

Stockholder as creditor, A creditor of the cor¬ 
poration having a right of action under a statute 
against an officer or director is not deprived of this 
right because he is also a stockholder in the corpo¬ 
ration where there is nothing in the statute so pro- 
viding.5 

§ 880. Enforcement in Other States 

Whether the statutory liability of directors and of* 
fleers will be enforced in another state depends on wheth¬ 
er statute involved is considered penal. 

The rule that the courts of one state will not en¬ 
force the penal legislation of another state, discuss¬ 
ed in Conflict of Laws § 4 d, and in the C.J.S. title 
Courts § 71, also 15 CJ. p 781 note 86, applies to 
statutes making directors personally liable for cer¬ 
tain misprisions, defaults, and delinquencies where 
such statutes arc regarded as being penal in their 
nature;® but it docs not apply where the statutes 
are regarded as not l)cing pcnal,*^ or where they are 
regarded as remedial,® or as remedial in part,® or as 
imposing a contractual liability.^® Where the stat¬ 


s 882 

ute is regarded as of such nature as to be enforce¬ 
able, a defense available thereunder will also be rec¬ 
ognized. 

The decisions of the court of the state wherein 
the statute is enacted construing it to be penal need 
not necessarily be followed by the courts of another 
state or country wherein an action is brought to 
enforce it, as the question of whether the statute is 
penal in such a sense as to deny it all extra-terri¬ 
torial operation is not one of local, but rather of 
general or international, law.^2 

Where a statute of this nature is not penal in the 
international sense, and judgment is recovered un¬ 
der it, the refusal of the courts of another state to 
give it the force and effect which it has in the 
state in which it w’as rendered is a denial to the 
judgment of the full faith, credit, and effect to 
which it is entitled under the constitution and laws 
of the United States.^ 3 

§ 881. For Particular Debts 

In the following sections is discussed in detail 
the nature of the corporate obligations for which 
directors and officers will be held liable under the 
statutes imposing personal liability on them. Con¬ 
sult Pocket Parts for later cases. 

§ 882. —— Nature in General 

Under these statutes directors and officers are ordi¬ 
narily liable only for debts which could be enforced 
against the corporation. 

The debts for which directors or officers may be 
held liable under such statutes must be valid claim? 
against the corporation, enforceable in the courts, 
and capable of being made a charge on the assets of 
the company. Whatever would defeat the right of 


2. N.y. —Manhattan Co. v. Kalcen- 
berp. 58 NE 790, 165 N.Y. 1, re- 
versine BO N.Y.S. 2C5, 27 App.Div. 
31. 

8. XT.S.--Natlona! Paik Bunk v. 
Romspn. N.Y.. 15 S Ct. 891, 158 U. 
a 337. 39 LEd. 1008. 

Ha C J. p 202 note 63 [a]. 

4 . R.I.—Baker v. Smith, 102 A. 721, 
41 RI. 17. 

5. Ark.—Snndi*r.M v. Lovrlace, 280 S. 
W. 981. 170 Ark. 727. 

Colo.—licrprrtn v. Valentine Hard¬ 
ware Co.. 291 P. 1038, 1039. 88 
Colo. 52, 70 A.L..U. 1337. 

Mass.—Dustin v. Randall Faichney 
Corporation, 160 N.E. 628, 263 

Mass. 99. 

“There is no distinction between 
creditors who are, and those who 
are not. stockholders in the corpora¬ 
tion, and for us to attempt to dis¬ 


criminate between the two credi¬ 
tors would amount to judicial legis¬ 
lation.”—Bergren v. Valentine Hard¬ 
ware Co., supra. 

6. Md—Plymouth First Nat. Bank 
V. Price, 33 Md. 487, 3 Am R. 204 

14a C.J. p 202 note 66. 

7. N.Y.— Stratton v. Bertlcs, 263 N. 
Y.S. 466, 238 App.Div. 87. 

8. U.S.—Davis v. Mills, C.C.Conn., 
99 F. 39. 

14a C.J. p 202 note 67. 

9. U.S.—Huntington v. Atlrlll, 13 S. 
Ct, 224, 146 U.S. 657, 679, 36 L.Fd 
1123, reversing 16 A. 651, 70 Md 
191, 14 Am.S.R. 344, 2 L.R.A. 779. 

14a C.J. p 202 note 68. 

10. N.Y.—Worthington v. Orleaser, 
79 N.Y.S. 52, 77 App.Div. 203. 

14a C.J. p 202 note 69. 
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llm N Y.—Stratton v. Berllos, 263 
N.Y.S. 406, 238 App Div. 87. 
Statutory defense available 

Under Delaware statute, corpora¬ 
tion’s director, sued for wrongful 
declaration of dividends out of capi¬ 
tal, may, on showing appropriate 
facts, take advantage of statutory 
defense that he relied in good faith 
on representations in books and 
statements prepared by corpora¬ 
tion’s ofllcials.—Stratton v. Beriic.s. 
supra. 

12. U.S.—Huntington v. Attrill. Md.. 
13 S Ct. 224, 146 U.S. 657, 36 L..Ed 
1123. 

Kan.—Great Western Mach. To. v. 
Smith, 124 P. 414, 87 Kan 331, 41 
D H.A.,N.S., 379, Ann.Cas.l913E 

243. 

13. U.S.—Huntington v. Attrill, Md., 
13 set. 224, H6 U.S. 667. 36 L..Ed. 

I 1123. 
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the creditor suing the corporation for the indebted¬ 
ness will be available as a defense on the part of 
the directors. They are liable only where a valid 
debt of the corporation is actually due, and where 
a right of action therefor exists against it at the 
time suit is brought against them.^^ Conversely, 
so far as the indebtedness is concerned, defenses 
which arc not open to the corporation arc not avail¬ 
able to the directors or officers in a suit to enforce 
their statutory liability.^® An obligation incurred by 
a corporation through the issuance of forged paper 
by the treasurer is a debt for which directors who 
have failed to file a required certificate are liable, 
where the money has been received by the corpora- 
tion.i® It seems that such statutes make directors li¬ 
able for ultra vires debts, provided circumstances 
of estoppel exist, as where the corporation has re¬ 
ceived and appropriated the benefit of the contract, 
which makes the corporation liable to pay the 
debt;i^ but not for debts founded in plain breach 
of trust on the part of the contracting officers of the 
corporation to which the creditor has been privy, so 
that there are no circumstances of estoppel.^^ 

Liabilities of a corporation which may give rise 
to causes of action against it and result in judg¬ 
ments, but whicl} do not constitute present debts, are 
not “debts” within the meaning of such a statute.!^ 

The words “all l^ebts” as used in a statute of this 


nature indicate the intention of the legislature to 
include every liability arising from contract as dis¬ 
tinguished from those arising from torts,^® discuss¬ 
ed in § 883. They will be construed to have been 
employed in their common and popular sense.2l So, 
where it is “debts contracted” for which liability 
is imposed, an obligation of the corporation not 
arising out of contract is not included.^^ 

Where the statute gives a cause of action to the 
“creditors” of the corporation, one contending that 
the incurrence of the obligation was unauthorized 
is not within the protection of the statute.^3 

§ 883. — Torts 

Under etatutee making dlractora and ofllcera liable 
for the debta of a corporation, the liability for corporate 
torts Is not included. Where the statute fixes the liability 
as for losses sustained, tort claims are Included. 

The word “debt,” as used in statutes imposing a 
personal liability on directors or officers for the 
corporate debts, has been held not to include the 
liability of the corporation for a tort.^^ This is 
certainly the rule where the statute makes the offi¬ 
cers or directors liable for “debts contracted,”26 or 
where the liability of the corporation is for a tort 
not arising from any contract, or where it has not 
been reduced to judgment and it has also been 
held the rule even where the liability of the corpo¬ 
ration has been reduced to judgment.27 


U.S.—Fletcher v. Jones, D.C. 

Me.. 293 F. 938. 

14a C.J. p 202 note 73. 

OoBtlngsnt liability 

.Directors are not liable under such 
a statute for a /contingent liability 
of the corporation for a breach of 
its covenant of warranty in its deed 
of conveyance.—Giddmgs v. Hotter, 
48 P. 8. 19 Mont. 263. 

Claim barred by limitations 

Directors or oHlcers of corporation 
are not liable under statutes making 
them liable for debts of corpora¬ 
tion where claims are barred by lim¬ 
itation.—Preston v. Howeli, 257 N. 
W. 415, 219 Iowa 230, 97 A.L.R. 1140 
—14a C.J. p 202 note 73 [a] (4). 
False reports 

Under Gen.L.Mass. c 156 SS 36, 38, 
making directors of corporations lia¬ 
ble for debts contracted by corpora¬ 
tion during their incumbency, if 
materially false representations are 
made in reports required from cor¬ 
poration, and authorizing creditors 
to maintain a suit In equity against 
^corporation and directors "for the 
recovery of money due from the 
corporation," such suit cannot be 
maintained on obligation of corpora¬ 
tion which by its terms is not due. 
—Fletcher v. Jones, D.C.Me., 293 F. 
938. I 


15. S.C—Cooke v. Pearce, 28 S.C. 
239. 

14a C.J. p 203 note 74. 

16. Pa.—Jurtz v. AVigton, 34 Wltly. 
N.C. 219. 

17. Minn.—Patterson v. Stewart, 42 
N.W. 926. 41 Minn. 84, 16 Am.S.R. 
671, 4 L.R.A. 745. 

14a C.J. p 203 note 76. 

18. U.S.—National Park Bank v. 
Remsen. C.C.N.y., 43 F. 226, af¬ 
firmed 15 S.Ct. 891, 158 U.S. 337, 39 
L.Ed. 1008. 

16. Mich.—Lockhart v. Van Aly- 
styne, 31 Mich. 16, 18 Am.R. 156. 

20. U.S.—Proctor-Gamble Co. v. 
Warren Cotton Oil Co., C.C.Ark., 
180 F. 543. 

21. U.S.—Proctor-Gamble Co. v. 
Warren Cotton Oil Co., supra. 

22. ZiiablUty on stock assessment 

Where statute imposes liability 
for "debts contracted" during a spec¬ 
ified period, liability of corporation 
on a statutory assessment against 
bank stock which It owned, if con¬ 
sidered a contractual debt, is not a 
debt for which directors can be held. 
—Bromfleld v. Mayer, e.C.A.Colo., 20 
F.2d 891. 

23. N.T.—Carpenter v. Wltbeck, 208 
N.Y.S. 545, 212 App.Div. 181. 


Pnrehaser of Interim receipt 

Purchaser of interim receipts, 
signed by corporation's treasurer 
and claimed to contain false repre¬ 
sentations, would have no right of 
action against treasurer, under 
Slock Corporation Law, formerly I 
35, now § 61, making officers liable 
for false statements to "creditors" 
relying thereon, if issuance of re¬ 
ceipts was not authorized by corpo¬ 
ration. since he would not be "credi¬ 
tor" of corporation, and his only 
remedy would be under common law. 
—Carpenter v. Wltbeck, supra. 

24. U.S.—C^hase v. Curtis, N.Y., 6 
S.Ct. 554, 113 U.S. 452, 28 L.Ed. 
1038. 

14a C.J. p 203 note 81. 

25. N.y.—Esmond v. Bullard, 16 
Hun 65. affirmed 79 N.Y. 404. 

R.I.—Leighton v. Campbell, 20 A. 14, 
17 R.I. 61. 9 L.R.A. 187. 

28. Maas.—Child v. Boston, etc., 
Iron Works, 137 Mass. 616, 50 Am. 
H. 328. 

14a C.J. p 203 notes 88, 84. 

27. U.S.—Chase v. Curtis. N.Y., 6 
S.Ct. 664, 113 U.S. 452, 28 L.Ed. 
- 1088. 

14a C.J. p 203 note 86. 
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However, where the statute makes directors and 
officers violating its provisions expressly liable for 
losses sustained, rather than for debts, a tort credi¬ 
tor is within the contemplation of the statute.28 So, 
where the statute expressly makes directors liable 
for judgments, see infra § 885, they are liable for 
a judgment based on a tort.29 

It has also been held that a person holding a tort 
claim against the corporation is a creditor within 
the meaning of a statute making the directors or 
managers at the time of dissolution trustees for 
the creditors thereafter for the purpose of winding 
up the affairs of the corporation.^o 

§ 884. -Debts Due to Directors or Offi¬ 

cers 

Ordinarily, debt! due to one of the directors cannot 
be enforced against codirectors. 

Because a director will not be permitted to cre¬ 
ate a cause of action against his codirectors by his 
own wrong, thereby cutting down the fund which 
the statute has created for the security of creditors 
other than wrongdoers, debts due from the corpora¬ 
tion to one of its directors have been held not within 
the meaning of such a statute when the liability is 
sought to be enforced by him;3l and as a director 
creditor cannot assert such a liability in his own fa¬ 
vor he cannot create it by assigning his demand 
against the corporation to another person, thereby 
giving to his assignee a higher right than he himself 
has.32 

On the other hand, it has been held that the fact 
that a creditor as manager participated in creating 
the indebtedness authorized by the directors docs 
not prevent him from sharing in the fund recovered 
where there is no claim that the corporation was not 
liable to him.23 Also, as liability for making a false 


report or certificate attaches only to those directors 
who sign it, see § 896, it is not necessarily a good 
defense to a suit to enforce such liability that plain¬ 
tiff is a director.34 

Some courts hold that a partnership is not pre¬ 
vented from suing by the fact that one of its mem¬ 
bers is a director ;38 but other courts hold that an 
assignee of a firm one member of which is a trus¬ 
tee in the corporation, is estopped.33 

The fact that a plaintiff was a director when the 
debt was created does not deprive him of the right 
to enforce the statutory liability where he was not 
a director when the default next after the creation 
of the debt occurred.37 Similarly, when a debt 
against a corporation owned by a trustee is assigned 
by him absolutely for value, the assignee, on a de¬ 
fault by the company to make a report, subsequent¬ 
ly occurring, may proceed, under the statute to hold 
the trustee individually liable, although the assignor 
continued to be a trustee up to the time of the de- 
fault.38 

Whether debts due directors are to be included in 
determining the debt limit of a corporation is dis¬ 
cussed in § 897. 

§ 885. -Judgments 

Judgments are debts within these statutes except 
where liability Is fixed for **debts contracted." 

Except where the statute uses the words "debt 
contracted,”39 a judgment has generally been held 
to be a "debt” within the meaning of such a stat¬ 
ute, since under all definitions it is a debt of rec¬ 
ord and a judgment for costs is plainly a "debt” 
within this rule, although founded on an unsuccess¬ 
ful action by the corporation for a tort.41 The 
statute may expressly make directors liable for debts 
or judgments incurred.42 Such a statute has been 
construed to include liability for debt whether re- 


88 . N.Y.—CjJBflar v Bernard. 141 N. 
T.S. 669, 166 App.Dlv. 724, re¬ 

versing 189 N.YS. 974, 79 Misc 
224, and affirmed 103 N.E. 1122, 
209 N.Y. 670. 

88. U S.—Northern Pac. R. Co. v. 
CroweU, D.C.N.J., 246 F. 668. 

80. N.Y.—Marstaller v Mills, 38 N. 

E. .370, 143 N.Y. 398. 

14a C.J. p 203 note 30. 

31. Mass.—Thaoher v. King, 31 N. 

E. 648, 166 Mass. 490. 

14a C.J. p 204 note 92. 

38. N.Y.—McClave v. Thompson, 36 
Hun 366, 21 N.Y.Wkly.Dlg. 462. 
14a C.J. p 204 note 93. 

Bui in an action on corporate 
bonds originally held by defendant 
director and acquired by plaintiff a 


contrary result was reached —Mor¬ 
gan V. Hedstrom, 68 N.E. 26, 164 N. 
Y. 224, affirming 49 N.Y.S. 1049, 25 
App.Dlv. 647. 

33. IH.—Slater v. Taylor, 89 N E. 
271, 241 Ill. 102, affirming 146 Ill. 
App. 97. 

34. N.Y.—Richards v. Crocker, 19 
AbbN.Cas. 73. 

35. Pa.—^Archer v. Rose, 3 Brewst. 
264. 

14a C.J. p 204 note 98. 

36« N.Y.—Knox v. Baldwin, 80 N.Y. 
610. 

37. N.Y.—Glnsburg v. Von Seggern, 
69 N.Y.S. 758, 59 App.Dlv. 595, af¬ 
firmed 65 N.E. 1116, 172 N.Y. 662. 
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38. N.Y.—Cornell v. Roach, 6 N.E. 
62, 101 N.Y. 373. 

39. Colo—Shj^rman v. J. S. Brown 
Mercantile Co, 241 P. 724. 726, 78 
Colo. 335, citing Ooxpos Juris. 

14a C J. p 204 note 5. 

40. Colo.—Sherman v. J. S. Brown 
Mercantile Co., supra. 

Mont.—Continental Supply Co. v. 
Abell. 24 P.2d 133, 135. 95 Mont. 
148, citing Corpus Juris. 

14a C.J. p 204 note 6. 

41. N.Y.—Allen v. Clark. 15 N.E. 

387. 108 N.Y. 269, reversing 43 

Hun 377. 

14a C.J. p 204 notes 7, 8. 

48. Mont.—ContinentRl Supply Co. 

I V. Abell. 24 P.2d 133, 95 Mont. 148. 
14a C.J. p 204 note 9. 
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duced to judgment or not and judgmehts based on 
causes of action other than debts incurred.** 

§ 886. -Assigned Debts 

Debts which have been assigned are enforceable 
against directors and officers, except In some Jurisdictions 
where the statute Is considered penal. 

The assignment of a debt against the corporation 
passes to the assignee, as an incident of the debt, 
the right to enforce a statutory liability of the di¬ 
rectors.^^ The rule applies where the debt against 
the corporation has been reduced to j*udgment,^® 
or where there is an assignment in law, as where 
a receiver for the creditor has been appointed.^® 

Some courts hold that the rule applies where the 
particular statute is construed as not giving an ac¬ 
tion for a penalty, but as giving an action quasi 
ex contractu and that, conversely where the stat- 
ute is construed as penal, a right of action there¬ 
under is not assignable.^® 

If a debt thus assigned is evidenced by a negotia¬ 
ble instrument, the rule which protects the innocent 
purchaser of negotiable paper of corporations in 
case of ultra vires contracts will protect such an 
assignee and enable him to enforce a statutory lia¬ 
bility of the directors for failing to file an annual 
report.^® 

After the assignment has been made and the di¬ 
rectors notified of it, they cannot compound with 
the assignor and so discharge their liability.®® 

§ 887. -Wages 

Earned wages are debts within these statutes. 

An obligation assumed by contract to pay an em¬ 
ployee a stated salary is of course a ‘‘debt,” within 
the meaning of such a statute, provided the salary 
has been earned.®^ Where there is no express 
promise to pay, the services must have been render¬ 
ed on the request of the corporation.®® 


§ 888. —— Unliquidated Damages for 
Breach of Contract 

The cases are not all In accord as to whether un¬ 
liquidated damages for breach of contract are debts 
within the statutes. 

There is a conflict of authority, explainable part¬ 
ly but not entirely on the ground of a difference in 
the wording of statutory provisions, as to whether 
directors are liable under statutes imposing personal 
liability for corporate debts, for unliquidated dam¬ 
ages for breaches of contract by the corporation, 
some courts holding that they are®® and others that 
they are not.®^ 

§ 889. -Taxes 

Taxes duly assessed and payable are debts within 
such statutes. 

A tax, duly assessed against the corporation and 
presently payable, is a debt within the meaning of 
a statute imposing liability on directors and officers 
for debts of the corporation.®® 

§ 890. -Bonded and Secured Indebted¬ 

ness 

Bonds secured by mortgage are debts within such 
statutes. 

Bonds secured by mortgage are “debts” for which 
the directors may become liable under a statute im¬ 
posing liability on directors and officers for debts 
of the corporation,®® 

For a treatment of whether bonded and secured 
indebtedness of the corporation is to be considered 
in determining the debt limit of the corporation see 
infra § 897. 

§ 891. - Guaranteed Dividend 

Guaranteed dividends are not debts within such stat¬ 
utes when the corporation is insolvent. 

The obligation assumed by a corporation issuing 


43. Mont.—Continental Supply Co. 
V. Abell, supra. 

44. Colo.—Bcrgren v. Valentine 
Hardware Co., 291 P. 1098, 88 Colo. 
62. 70 A.L.H. 1837—Perlnl v. Con¬ 
tinental Oil Co., 190 P. 532, 68 
Colo. 5G4 

14a C.J. p 204 note 11. 

45. N.y.—Bolen v. Crosby, 49 N.Y. 
183—Allen v. Clark, 21 N.Y.S. 338, 
affirmed 36 N.E. 346, 141 N.Y. 584. 

40. N.Y.—Boynton v. Sprague, 91 N. 
Y.S. 839. 100 App.Div. 443, affirmed 
76 N.E. 1089, 183 N.Y. 505. 


949, 1C2 Wis. 82, Ann.Cas.l918C 
922. 

14a C.J. p 204 note 14. 

4a Wis.—Klllcn v. Barnes, 82 N.W. 
536, 106 Wis. 546. 

49. N.Y.—Chemical Nat. Bank v. 
Colwell. 14 Daly 361. 14 N.Y.St. 
682. 

60. N.Y.—Bolen v. Crosby, 49 N.Y. 
183. 

51. N.Y.—Brandt v, Goodwin, 3 N. 
Y.S. 807. affirmed 8 N.Y.S. 339, 15 
Daly 456. 

52. N.Y.—Tovey v. Culver. 54 N.Y. 
Super. 404. 

5a U.S.—Proctor-Gamble Co. v. 
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[ Warren Cotton Oil Co., C.C.Ark.. 
180 F. 643. 

14a C.J. p 205 note 29. 

54. Okl.—Watkins v. Cotton, 67 P. 
j 2d 957, 180 Okl. 73. 

14a C.J. p 205 note 30. 

Excessive debt 

Unliquidated claim for damages Is 
not "debt’* within statute forbid¬ 
ding directors of corporation to cre¬ 
ate debts in excess of capital stock 
of corporation.—Watkins v. Cotton, 
supra. 

55. Mass.—Pelker v. Standard Yarn 
Co., 19 N.E. 220, 148 Mass. 226. 

56. N.Y.—Morgan v. Hedstrom, DR 
N.E. 26, 164 N.'y. 224, affirming 49 > 
N.Y.S. 1049, 25 App.Div. 647. 


47. Wis.—Weston v. Dahl, 155 N.W. 
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preferred stock, to pay semiannually a dividend 
guaranteed by it on that stock is not a “debt,” within 
the meaning of a statute of the kind under consid¬ 
eration, after the company becomes insolvent and 
suspends business, so that there arc no profits out' 
of which a dividend can be declared and paid.^^ 

§ 892. - Other Obligations 

Other corporate obligations of a miscellaneous char¬ 
acter have been held as falling or not falling within these 
statutes. 

Various other obligations have been held to fall 
and not to fall within the terms of statutes impos¬ 
ing liability on directors and officers for corporate 
debts. Thus, it has been held that a statute which 
in describing debts used the word “secured” em¬ 
braces certificates of deposit.58 So, it has also been 
held that the liability of a principal to indemnify his 
surety falls within a statute imposing liability for 
debts contracted.59 Holders of warehouse receipts 
representing grain which has been fraudulently re¬ 
moved from the elevators where it was stored are 
creditors within the meaning of such a statute.®® 

On the other hand the word “debt” in such a 
statute docs not extend to mere gratuities, such as 
bonds given by the corporation to plaintiff; since 
the demand against it thereby acquired did not arise 
in consequence of his giving credit to it.®^ 

Debts due to partnership dissolved by death. If 
the debt of the corporation is due to a partnership, 
and it has subsequently become dissolved by the 
death of one of the partners, the surviving partner 
may enforce the statutory liability of the dircc- 

tors.82 

Debts contracted and due in other states, A stat¬ 
ute imiKising liability on directors extends to debts 
contracted and due in other states.®^ 

§ 893. Under Particular Statutes 

Where the statute Imposes liability for loss or dam¬ 
age, the loss must be the natural and proximate result 
of the breach for liability to attach. 


Where the statute imposes liability for loss or 
damage resulting from its breach, it has been held 
that such loss must be the natural and proximate 
result of such breach to render the directors lia¬ 
ble.®® 

§ 894. - . Contracting Debts before Organ¬ 

ization 

a. In general 

b. Persons liable 

a. In General 

Some statutes impose personal liability on directors 
and ofMeers for corporate debts incurred before the or¬ 
ganization of the corporation Is completed in accord with 
the provisions of the statute. 

In a few jurisdictions there arc statutes making 
the directors liable for the debts contracted for the 
company prior to the time when the organization 
of the company is completed in the manner pointed 
out by the statute.®® Substantial compliance with 
the statute is sufficient to absolve directors and offi¬ 
cers from liability thereunder.®® Proof of a cor¬ 
poration de facto docs not relieve directors and 
officers of the corporation from the liability imposed 
by the statute. A corporation dc jure must be 
shown to escape that liability.®^ Some courts hold 
that such liability is wholly statutory, collateral to 
that of the company and exactly measured by the 
liability of the company;®® but other courts hold 
that there is liability independent of statute®® and 
that the statutes create a primary obligation on the 
part of the officers and directors at the time the 
debt is incurred.^® To recover under the statute, 
plaintiff must prove that defendant acted as officer 
of the corporation, that there was no such corpo¬ 
ration, and that such officer contracted in the name 
of the corporation.^^ 

By the express terms of some such statutes, the 
president and directors are liable for and only for 
debts contracted by the corporation during the pe- 


57. Mich.—Lockhart v. Vnn Alstyne. 
31 Mich. 76. 18 Am.R. 156. 

5a Ga.—llarproves v. Chambers, 30 
Oa. 580. 

59. Ark.—Grlffln v. Long. 131 S.W. 
672, 96 Ark. 268, 35 L.U.A.,N.S., 
855. Ann.Cas.l912B 622. 

90. N.Y.—Bedford v. Sherman, 22 
N.Y.S. 892. 68 Hun 317. 

61. N.Y.—Norris v. De Wolf, 12 
Hun 666. afllrmed 76 N.Y. 597. 

62. N.Y.—Ferguson v. Gill, 19 N.T. 
S. 149. 64 Hun 284. 


6a N.Y.—Scars v. Waters, 44 Hun 
101 . 

64. Ky.—Phopnix Third Nat. Bank v. 
Martin. 293 S.W. 1064, 219 Ky. 579. 

65. Ill.—See Sterne & Maley Co. v. 
Chamalcs, 205 111 App. 275. 

14a C.J. p 206 note 43. 

60. Fla.—Rorick v. Central Farm¬ 
ers’ Trust Co., 143 So. 868, 107 
Fla. 760—Spitzer-Horick Trust & 
Savings Bank v. Thompson. 143 
So. 865. 143 Fla. 752. 

67. Hi.—Richardson Fueling Co. v. 

Seymour, 85 N.E. 496. 235 lil. 319. 
14a C.J. p 206 note 44. 
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63. Vt.—^Cady v, Sanford, 53 Vt. 
632. 

63. 111.—Richardson Fueling Co. v. 

Seymour, 85 N E. 496, t‘35 Ill 31.9 
—Loverin v. McLaughlin, 44 N.E 
99. 161 111.* 417, affirming 46 111. 
App. 373. 

70. Wis.—Weston v. D.ahl, 155 N.W. 
949, 162 Wis. 32. AnnCas.l918C 
922. 

71. Ill.—Title Guaranty,* etc., Co. v. 
Turnes, 182 111 App. 23. 
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riod of their neglect or refusal to comply with the 
provisions of the statute.^^ 

Where the statute prohibiting a corporation from 
incurring indebtedness until its provisions have been 
complied with does not by its terms make the di¬ 
rectors personally liable for a violation thereof, a 
director cannot be held liable for a corporate debt.^3 

Under a statute providing that the omission of 
the word “limited” from the name of a corpora¬ 
tion shall render every person participating in such 
omission liable for any indebtedness, damage, or lia¬ 
bility arising therefrom, directors cannot escape lia¬ 
bility on the ground that they did not know of the 
omission of the word from the act of incorpora¬ 
tion.^* 

Some of the statutory provisions are made to ap¬ 
ply only to corporations of a particular type, in 
which case the director of a corporation not within 
such statute cannot be held liable for a violation 
thereof.^® 

Failure to complete change of name. Such a 
statute has been held to have no application in the 
case of a contract executed on behalf of a validly 
existing corporation in a new name under the mis¬ 
taken belief that such new name had been legally 
acquired."^® 

Cause of insolvency, A statute providing that the 
capital stock of companies organized thereunder 
shall be paid in within a prescribed period of time 
after incorporation, and that if any company vio¬ 
lates the provisions of the act and thereafter be¬ 
comes insolvent, its directors, ordering or assent¬ 
ing to such violation, shall be jointly and severally 
liable for all debts contracted thereafter, is manda- 
tory.77 The liability of the delinquent directors, as 
fixed by the statute, is limited to the amount of 
the debts contracted by the corporation after the 
wrongful act of the directors which caused the in¬ 


solvency of the company. By this must be under¬ 
stood the sums for which the insolvent corporation 
originally became indebted. It is erroneous to take 
the judgment rendered against the corporation and 
interest thereon as the measure of the personal lia¬ 
bility of the directors.*^® 

b. Persons Liable 

Liability for corporate debta Incurred before com¬ 
pliance with the atatute hat been held to be limited to 
dlrectore or offlcere participating In, or assenting to, the 
creation of the debt. 

Liability falls only on those directors who partic¬ 
ipated in contracting the debts without previously 
complying with the law.^® Consequently, a direc¬ 
tor cannot be held liable under such a statute, where 
the indebtedness was contracted before he became 
director.®® However, it is sufficient if he assents 
to the creation of the debt; it is not necessary that 
he should actually give the order by which the debt 
is contracted.*! Also, where a majority of the di¬ 
rectors concurred in the purchase of materials used 
in its business, the fact that such concurrence was 
not by a resolution formally passed at a meeting of 
the board of directors is not a defense to an action 
against such directors for the price of the mate¬ 
rial.** 

Where liability has attached under a statute im¬ 
posing liability on persons who organize a company 
and transact business in its name before the mini- 
miun capital stock has been subscribed, such per¬ 
sons cannot escape liability by subsequently dispos¬ 
ing of their stock.** 

§ 895. — Failure to File Reports 

a. In general 

b. Nature of liability 

c. Elements and measure of liability 

d. Persons liable 


72. VL—Cady v. Sanford, fiS Vt. 632. 

73. N.Y.—National Doll Outfit & In¬ 
fants* Wear Co. v. Herbert, 191 N. 
Y.S. 416, 117 Misc. 312. 

74. La.—Lehman v. Knapp, 20 So. 
674. 48 La.Ann. 1148. 

7S* Oorporatloiis iasnlag atook wltlu 
ont par value 

Unless corporation la one author¬ 
ized to issue shares without nominal 
or par value, a Judsrment cannot be 
sustained agrainst a director for a 
violation of Stock Corporation Law | 
20, providinflT that no corporation 
formed pursuant to I 19 shall carry 
on business or incur debts until stat¬ 
ed amount of capital is fully paid, 
and making directors liable for vio¬ 


lation thereof, such I 20 having been 
amended by L.1920 c 606 | 1, to pro¬ 
vide that **no corporation authorized 
to issue shares without nominal or 
par value shall, until its stated capi¬ 
tal shall have been fully paid in, in¬ 
cur any debts,** etc.—National Doll 
Outfll & Infants’ Wear Co. v. Her¬ 
bert. 191 N.Y.S. 416, 117 Misc. 813. 

76. Ill.—Pllsen Brewing Co. v. Wal¬ 
lace. 214 Ill App. 640, affirmed 126 
N.E. 714, 291 IH. 69. 

77. Ind.—Brown v. Clow, 62 N.E. 
1006, 158 Ind. 403—Clow v. Brown, 
33 N.K. 1126, 134 Ind. 287. 

14a C.J. p 207 note 62. 

78. Ind.—Brown v. Clow, 62 K.B. 
1006, 168 Ind. 403. 

Conclusiveness of Judgment against 
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corporation on directors generally 
sec infra $ 2047. 

79. Ill.—Kdwards v. Dettenmaler, 88 
lil.App. 366—Kdwards v. Cleveland 
Dryer Co., 83 Ill.App. 643. 

14a C.J. p 207 note 56. 

8(k Ill.—Hoyt v. Hasse, 80 Ill.App. 
187. 

81. 111.—Seymour v. O. S. Richard¬ 
son Fueling Co., 108 Ill.App. 626. 
reversed on other grounds 68 N.K. 
716, 206 HI. 77. 

82. Ill.—Kdwards v. Armour Pack¬ 
ing Co.. 90 Ill.App. 333. affirmed 60 
N.B. 807, 190 111. 467. 

83L Ga.—John V. Parwell Co. v^ 
Jackson Stores, 73 S.E. 13, 137 Ua.. 
174. 
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e. Sufficiency of compliance 

f. Excuses for noncompliance 

a. In Oaneral 

There are etatutee In many etatea Impoeino pereenal 
liability on corporate directors or officers for failure to 
timely file or publish a report giving specified Informa¬ 
tion of the corporation’s affairs. 

In many of the states there exist statutes requir¬ 
ing the directors or trustees or other specified offi¬ 
cers of corporations to make and file, in some des¬ 
ignated public office, or to publish in some des¬ 
ignated manner, at stated periods, reports of the 
condition of the company and making directors or 
other officers who fail to perform this duty liable 
to pay any debts of the company contracted or ex¬ 
isting during the period when they are thus in de¬ 
fault or other specified period.*^ Obviously, di¬ 
rectors are not liable to pay the debts of the corpo¬ 
ration under a statute which requires the making 
and filing of a report but does not impose personal 
liability on them for noncompliance. 

^Application to particular corporations. The du¬ 
ties and penalties prescribed by such statutes apply 
alike to all corporations and directors of a class.^^ 
Whether a given corporation belongs to the class 
of corporations required to file such a report must, 
of course, be determined by a reference to its char¬ 
ter or governing statute.**^ By the express provi¬ 
sions of some statutes it is only a stock corpora¬ 


tion®® or a corporation for profit®® that is required 
to file a report. Such a statute does not, of course, 
apply to a corporation formed after its repeal.®® 

b. Nature of Liability 

The liability of dlrectore or offleert for failure to file 
or publlah a required report Is direct, primary, and ab¬ 
solute, and Is not dependent on the Insolvency of the 
corporation, nor on the creditor’s being misled, imposed 
on, or injured by the default. 

The liability imposed by these statutes on direc¬ 
tors or officers who do not comply therewith is di¬ 
rect and primary®^ and absolute,®® and not that of 
a surety or guarantor for the corporation.®® This 
being true, they have no right to postpone the en¬ 
forcement of the statute against them, and no eq¬ 
uities can arise in their favor as against creditors 
of the corporation.®* 

Being absolute, liability is not dependent on the 
corporation's insolvency,®® nor on the creditor's be¬ 
ing misled, imposed on, or injured by the default.®® 
It exists on violation of the statute, notwithstanding 
a creditor seeking to enforce the same was fully 
informed of the financial condition of the corpora¬ 
tion.®^ 

While the liability provided for by such statutes is 
individual, the duty imposed is official; it attaches 
to the incumbents of the designated offices as offi¬ 
cials and not as individuals.®® 


84i Ark.—Interstate Jobbing Co. v. 

Velvin, 26.^ S.W. 966. 165 Ark. 263. 
Ohio.—Package Sales Corp. v. Cin¬ 
cinnati Orchards Co.. 24 Ohio N.P.. 
N.S.. 313. 

14a C.J. p 207 note 61. 

Pnrpoae of statutes 
“The purpose to be served In the 
filing of a report showing the assets 
and liabilities of a corporation is to 
enable those contemplating dealing 
with the corporation to ascertain 
whether or not it is a good risk.**— 
Interstate Liumber Co. v. Tweedy, 82 
P.2d 203, 28 Cal.App.2d 208, fol¬ 

lowed in Emery Consolidated Mining 
Co. V. Tweedy. 82 P.2d 209, 28 Cal. 
App.2d 767—14a C.J. p 207 note 61 
[a]. 

Statute not criminal 
Statute declaring officers of corpo¬ 
ration. not filing annual reports with¬ 
in time required, liable for all debts 
thei'eof, is not criminal statute.— 
Ahearn v. Goble, 7 P.2d 409, 90 Colo. 
173. 

8fti N.H.—Pierce v, Yeaton, 97 A. 

876, 78 N.H. 171. 

14a C.J. p 208 note 62. 

fifi. Mloh.—Reuter Hub, eto., Co. v. 
Hicks, 148 N.W. 839, 181 Mich. 
260. 


07. N.H.—^Pierce v. Yeaton, 97 A. 
876, 78 N.H. 171. 

S.C.—Cooke V, Pearce, 23 S.C. 289. 
14a C.J. p 208 note 64. 

Mining eorporatlon Is not a manu¬ 
facturing corporation within the 
statute.—Byers v. Franklin Coal Co., 
106 Mass. 131. 

88. N.Y.—Marshall v. Barr, 60 N.Y. 
S, 116, 27 App.Div. 97. 

89. Colo.—Steck v. Prentice, 95 P. 
652, 43 Colo. 17. 

Kan.—State v. Fcnn, 66 P. 483, 60 
Kan. 806. 

14a C.J. p 208 note 66. 

90. Ill.—Kipp ▼. Liichtenstein, 79 

IlL 868. 

91. Ark.—Sanders v. Lovelace, 280 

S.W. 981, 170 Ark. 727. 

Mont.—Butler v. Peters, 206 P. 247, 
62 Mont. 881, 26 A.L.R. 669. 

14a C.J. p 208 note 68. 

98. Ark.—Sanders v. Lovelace, 280 

S.W. 981, 170 Ark. 727. 

Mont.—Butler v. Pierce, 206 P. 247. 
62 Mont. 381, 26 A.L.R. 569. 

98. Mont—Missoula First Nat 

Bank v. Cottonwood Land Co.. 154 
P. 682, 61 Mont 544. criticizing the 
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language used In Daily v. Marsh¬ 
all, 133 P. 681, 47 Mont 877, as In¬ 
apt and misleading. 

94, Ark.—Jones v. Henris, 117 S.W. 
1077. 90 Ark. 61. 

96. Mont—Butler v. Peters, 205 P. 
247, 62 Mont 381, 26 A.L.R. 569. 

961 Mont—^Butler v. Peters, supra. 

97. Ark.—Sanders v. Lovelace, 280 
S.W. 981, 982, 170 Ark. 727. 
“Purpose of the statute was to 

apprise persons dealing with the cor¬ 
poration of information as to its af¬ 
fairs, but actual lack of information 
on the part of a creditor Is not es¬ 
sential to liability under this stat¬ 
ute, which imposes the liability, re¬ 
gardless of the fact that the credi¬ 
tor may or may not have had actual 
information concerning the affairs of 
the corporation. By failing to com¬ 
ply with the statute, the officers 
mentioned assumed legal liability for 
the debts of the corporation which 
accrued during the period of such 
default.’’—Sanders v. Lovelace, su¬ 
pra—Galloway v. Stallings, 241 S.W. 
377. 378, 164 Ark. 16. 

98. Ark.—Breitzko v. Grand Prairie 
Bank. 187 S W. 660, 124 Ark. 495. 
Ann.Ca8.191SD 792. 
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c. Elements and Measure of Liability 

(1) In general 

(2) Concurrence of elements 

(3) Time of indebtedness 

(4) Intent 

(1) In General 

The etatutes vary materially In their provisions fixing 
the liability of directors or officers for defaults in making 
reports. 

The statutes in the different states differ mate¬ 
rially in their provisions fixing the liability of di¬ 
rectors or officers for defaults in making reports,^® 
and regard must be had for the particular statute 
involved in determining whether the elements essen¬ 
tial to liability exist. A common provision is that 
the directors or oliicers in default shall be liable for 
all debts contracted during the period of their neg¬ 
lect or refusal to comply with the requirements of 
the statute.^ Under others the measure of liability 
fixed is the amount of all the debts of the company 
contracted during the year next preceding the time 
when the report should have been filed, and until it 
is filed.2 Some statutes impose liability for debts 
contracted since the filing of the last report,^ and 
some make the directors in default liable for all 
debts then existing and those thereafter contracted 
until the report is filed.^ 

Under the express provisions of some statutes, 
the defaulting officers are liable while they are 
stockholders in the company.^ A limitation in a 
special charter of the personal liability of directors 
to the amount of the capital stock held and owned 
by them respectively has been held to apply tp their 
liability, if any, for failure to file an annual re¬ 
port.® 

Payment on account. Where the statute imposes 
liability for all debts contracted during the period of 
default, liability is not reduced by payments made 
during such period which were rightfully applied 
by the creditor to debts contracted prior to such 
period.*^ 


(2) Concurrence of Elements 

There must be a concurrence In point of time, of 
the default, the holding of office by the person sought 
to be charged, and the existence or contraction of the 
debt, accordingly as the statute may provide, for liability 
to exist under the statute. 

Liability exists when and only when there is a 
concurrence in point of time, of the default, the 
trusteeship, or directorship of the person sought to 
be charged, and the existence® or contraction® of 
the debt, accordingly as the statute may provide. 
Under this rule the delinquent directors or officers 
are liable for those debts of the corporation which 
are contracted under their administration and dur¬ 
ing the period of the default.Conversely, direc¬ 
tors are not liable for a debt which was not contract¬ 
ed during a period of default;^! but officers who 
are in default for not filing a required report cannot 
escape liability on the ground that the debt was con¬ 
tracted under former officers, where it was repre¬ 
sented by an overdraft which was frequently during 
their terms reduced to practically nothing and later 
increased.^® 

In subdivision d of this section is discussed the 
persons who may be held liable under these statutes; 
in subdivision c (3) is treated the time of the exist¬ 
ence or contraction of the debt as determining lia¬ 
bility therefor. 

(3) ’ Time of Indebtedness 

The debts for which directors and officers are liable 
In so far as the time of their contraction or existence Is 
a factor are determined In the light of the particular 
statute involved. 

The debts for which the directors and officers 
are liable, in so far as time when they arc incurred 
is a factor, depend primarily on the wording of 
the particular statute. 

When the report is not made and filed at the re¬ 
quired time, the default continues during the period 
of neglect or refusal to comply with the statute, and 
by the express terms or the judicial construction of 
some of the statutes the directors or officers charg¬ 
ed with the duty of complying with the statute arc 


9A. Mich.—Sagrinaw Bank v. Pier¬ 
son, 70 N.W. 901, 112 Mich. 410. 

1. U.S.—Providence Steam Engine 
Co. V.. Hubbard. Conn., 101 U.S. 
188, 25 L..Ed. 786. 

Pa.—^Kurtz V. Wigton, 34 Wkly.N.C. 
219. 

it Colo.—Edmisten v. Smith, Colo., 
185 P. 268. 67 Colo. 1. 

14a C.J. p 209 note 76. 

S. Mich.—Continental, etc., Nat. 

Bank v. Emery, 146 N.W. 803, 178 
Mich. 612. 

4. N.Y.—Miller v. White, 67 Barb. 


504. 8 Abb.Pr..N.S., 46, reversed on 
other grounds 60 N.Y. 137. 

14a C.J. p 209 note 78. 

5. Ind.—Stafford v. St. John, 78 N 
E. 696, 164 Ind. 277. 

14a C.J. p 209 note 79. 

6. N.Y.—Wright v. Booth, 69 N.Y. 
620. 

7. Ark.—Interstate Jobbing Co. v. 
Velvln, 263 S.W. 966, 165 Ark. 263. 

8. N.Y.—Gold v. Clyne, 31 N.E. 980. 
134 N.Y. 262, 17 L..R.A. 767, af¬ 
firming 12 N.T.S. 531, 58 Hun 419. 

14a C.J. p 209 note 81. 
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9. U.S.—Providence Steam Engine 
Co. V. Hubbard, Conn., 101 U.S. 
188. 25 L.Ed. 786. 

lOL Mass.—^Thayer v. New England 
Lith. Steam Printing Co., 108 Mass. 
623. 

14a C.J. p 209 note 83. 

11. Mich.—^Westchester Appliance 

Co. V. Englehardt. 147 N.W. 489, 
180 Mich. 602. 

18. Ark.—Breitzke v. Grand Prairie 
Bank. 187 S.W. 660, 124 Ark. 496, 
Ann.Cas.l918D 792. 
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liable for debts thereafter contracted while they re¬ 
main in office and before a report is filed.i3 How¬ 
ever, some statutes which provide that on default 
the directors shall be liable for all debts contracted 
since the filing of the last report of the corporation 
are construed to limit liability to debts contracted 
during that period and not to contemplate liability 
for debts contracted subsequent to the default.^^ 

Under statutes imposing liability for all debts 
contracted or incurred during a specified period, lia¬ 
bility includes and is limited to debts incurred dur¬ 
ing such pcriod.16 Under such statutes, it is the 
time the debt was contracted or incurred that de¬ 
termines liability rather than the time of maturity of 
the debt.i® Hence, liability exists where a debt is 
contracted at a time when the directors are in de¬ 
fault, regardless of the time of the maturity of the 
debt.i^ On the other hand, where a debt is con¬ 
tracted outside the statutory period there is no lia¬ 
bility even though it matures within such period.'* 

Where the statute fixes the penalty as the indebt¬ 
edness of the corporation existing at the date of 
default and such as shall be contracted subsequent 
to that time and before a report is actually filed, the 
time when an obligation of the corporation became 
an indebtedness of the corporation, or the date of 
the execution of the contract under which the cor¬ 
poration became indebted, are immaterial provided 
the indebtedness actually exists at the time of de¬ 


fault;'® but under such a statute, a director is not 
liable unless the debt for which it is sought to hold 
him liable existed at the time that the default was 
made, or was contracted afterward and before the 
overdue report was filed and published.*® It is im¬ 
material that the debt sued on was contingent at 
the time of default in filing a report and hence may 
not have been within the statute where it became ab¬ 
solute at a subsequent time before a report was filed 
and while defendant directors were still in office.*^ 
Even the fact that owing to the giving of credit the 
debt is not payable and the right of action therefor 
does not exist until after the termination of office 
of a director docs not relieve him from liability, 
provided a right of action thereon exists at the time 
that the action is commenced against him to enforce 
his liability.** A contention that a director is not 
liable because the indebtedness of the company was 
not to be paid within one year from the time at 
which it was contracted will not be sustained where 
the statute is silent concerning the time of maturi¬ 
ty.** 

Where the statute charges the directors in case of 
a default to file an annual report with a joint and 
several liability for all the debts of the corporation 
“then existing,” successive defaults by the same di¬ 
rectors do not with respect to them add to the lia¬ 
bility already incurred for debts existing at the time 
of the first default;*^ but when a new director is 


13. U.S.—Providence Steam Enffine 
Co. V. Hubhurd. Conn., 101 U.S. 
188, 25 L.Ed. 78G. 

14a C.J. p 209 note 86: 

Nrce.sslty that debt be due at time 
of action see supra § 882. 

14b Mich.—Continental, etc., Nat. 
rtariU V. Emery, 146 N.W. 303, 178 
Mich. 612. 

14a C.J. p 209 note 87. 

15. U.S —Simmons Hardware Co. v. 

Kbodes, CCA.Ark.. 7 F.2d 352. 
Ark.—South Arkansas Grocery Co v. 
Eee. 271 S.W. 449. 168 Ark. 599— 
Interstate Jobbing Co. v. Velvin, 
263 S.W. 966, 165 Ark. 263. 
Oontracting of debt defined 

“Contracting of a debt,” means 
croHlion or bringing Into existence 
*of debt which theretofore had no ac¬ 
tual existence.—Simmons Hardware 
Co. V. Jihodes, C.C.A.Ark., 7 F.2d 352. 
raise certlfl:ate 

Where director of corporation filed 
certificate under Crsiwford & Moses’ 
Dig. I 1711, stating that ten thou¬ 
sand dollars of capital stock had 
been actually paid in by subscribers, 
knowing that no stock had been paid 
in and no later certificate was filed 
under S 1715, It was held that such 
director was liable, under § 1730, for 
debts of corporation thereafter in¬ 


curred. ft being a continuous liabil¬ 
ity because of failure to comply with 
statute.—South Arkansas Grocery 
Co, V. Dee, 271 S.W. 449, 168 Ark. 
599. 

16. Colo.—^Washington Securities 

Co. V. Goodsteln, 246 P. 278, 79 
Colo. 343. 

17. Colo.—Washington Securities 

Co. V. Goodstcin. supra. 

14a C.J. p 211 note 21. 

16. U.S.—Bromffeld v. Mayer, C.C.A. 
Colo., 29 F.2d 891. 

Colo.—Washington Securities Co. v. 
Goodsteln, 246 P. 278, 79 Colo. 843. 

Bent 

Where statute imposes liability for 
debts contracted during specified pe¬ 
riod, director is not liable’for rent 
due under lease executed outside 
such period, although installments 
sued for became due within.—Wash¬ 
ington Securities Co. v. Goodsteln, 
supra. 

Iilabllity on bonk stock assessment 

Corporation’s liability on bank 
stock asses.sment is not “debt con¬ 
tracted within year before filing re¬ 
port," for which directors were lia¬ 
ble, where corporation acquired 
stork more than year previous to 
report.— Bromficld v. Mayer, C.C.A. 
Colo., 29 F.2d 891. 
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ISii N.Y.—Stciffel v. Tolhurst, 73 N. 
Y.S. 1034, 67 App.Div. 521. 

Bent 

Indebtedness under lease exists 
when rent falls due rather than at 
time of execution of lease.—Steiffel 
V. Tolhurst, supra. 

SO. N.Y.—Wit hero w v. Slayback, 53 
NK. 681. 158 N.Y. 649. 70 Am.S.II. 
507. reversing 32 N.Y.S. 746, 11 
Mise. 526. 

14a C.J. p 211 note 23. 

21. N.Y.—South Norwalk First Nat. 
Bank v. Fenton, 23 Hun 309. 

22. N.Y.—Vt'rnon v. Palmer, 48 N. 
Y Super. 231, reversing 62 How.l^r. 
425. 

Necessity of debt being due at time 
of action against director see su¬ 
pra S 882. 

23. N.Y.—Ginsburg v. Von Seggern, 
69 N.Y.S. 758, 69 App.Div. 595, 
afUrmod 65 N.E. 1116, 172 N.Y. 662 

24. N.Y.—Morgan v. Hedstrom, 68 
NK 26. 164 N.Y. 224. affirming 49 
N.Y.S. 1049, 2J5 App Div. 547—Trin¬ 
ity Church V, Vanderbilt. 98 N.Y. 
170, 

Effect of subsequent defaults on 
running of statute of limitation 
see infra I 915. 
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elected a new default makes him jointly and sev¬ 
erally liable with the old directors for the debts then 
cxisting.25 

Where a statute makes directors and officers liable 
for all debts “contracted during the year next pre¬ 
ceding the time” when the report should have been 
filed, only debts incurred within the year preceding 
the expiration of the time for filing are included.^^ 

Delivery of goods or materials. Some courts hold 
that under a contract to furnish to a corporation ma¬ 
terials to be delivered at stated times, to be paid for 
in the company’s notes due a fixed time after date, 
the debt arises at the time when the materials were 
delivered, and not when the contract was made.27 
Moreover, where the contract was to deliver a cer¬ 
tain number of articles, and its terms were such 
that the vendor could not demand payment until all 
were delivered, the fact that some of them may have 
been delivered during a period of default would not 
be sufficient to charge the trustees for the debt, if 
a report was made and filed in conformity with the 
statute before the delivery was complete. The court 
proceeded on the ground that, the statute being high¬ 
ly penal, the directors ought not to be charged un¬ 
der it with liability for an uncertain and contingent 
debt.28 Other courts, however, hold that the debt 
is incurred at the time the obligation is entered into, 
and not at the time of delivery or performance.^^ 

Erection of buildings. Where a contract has 
been made to erect buildings for the corporation, 
and the work is not completed, and payment there¬ 
for is not made before a dissolution of the corpora¬ 
tion, the debt is not within the statute.^^ 

Promissory notes and suretyship obligations. It 
has been held that the directors will not be charged 


if they were not in default at the time a note was 
given, although they were in default at the time the 
debt was first contracted.^^ Subsequent cases in the 
same jurisdiction, however, hold that if the direc¬ 
tors are in default at the time the debt was first 
contracted, their liability is fixed, and is not dis¬ 
charged by the taking of a note by the creditor of 
the corporation and in other jurisdictions it is 
held that where the note of the corporation by which 
the debt is evidenced is merely a renewal and con¬ 
solidation of items of previous indebtedness, the 
statutory liability attaches to the persons who were 
directors when the original indebtedness was con¬ 
tracted rather than to the persons who were direc¬ 
tors when the note was given.** A debt is con¬ 
tracted within a period of default where a note evi¬ 
dencing it is given at the time, although it does not 
become due until after the report for the following 
year is filed ;*^ and a liability which has been at¬ 
tached by reason of the giving of a promissoiy note 
is not affected by a renewal of the note.** 

In determining whether the debt was contracted 
within the period of neglect or refusal to file the re¬ 
port, the liability of a principal to indemnify his 
surety is deemed to arise at the time when the sure¬ 
ty signs the note, accepts the draft, or otherwise 
enters into the obligation of suretyship.** Similar¬ 
ly, where the debt in question is that of the corpo¬ 
ration to a surety on its note and the note is renew¬ 
ed, the debt is contracted at the time of the giving 
of the original note and the liability of the officers 
depends on whether they were in default at that 
time rather than at the date of the renewal.*^ 
While a note indorbcd by the corporation at a time 
when it is in default in the filing of its statutory 
report, but which does not fall due until after the 


as. N.T.—^Morgran t. Hedstrom, 58 
N.E. 26. 164 N.Y. 224. affirming 49 
K.T.S. 1049. 25 App.Div. 547. 

26. Colo.—Sherman v. J. S. Brown 
Mercantile Co.. 241 P. 724. 78 Colo. 
335. 

Oalendar year dlstlngnieliod 

“Preceding year,’* within Comp.L. 
1921 9 2312, for debts of which of¬ 
ficers and directors of corporation 
become personally liable for failure 
to file annual report, means year 
preceding expiration of time for fil¬ 
ing report and not calendar year be¬ 
ginning January let, and debt in¬ 
curred February 3. 1923, was not 
incurred within preceding year as 
respects report due March 1, 1924.— 
Sherman v. J. 8. Brown Mercantile 
Co., supra. 

Oomputation of tims 

Under statute making directors in 
default liable for debts contracted 


during preceding year, time is to be 
computed from expiration of period 
allowed by statute for filing.—Brad¬ 
ford V. Gulley. 60 P. 314, 10 Colo. 
App. 146. 

27. N.Y.—Garrison v. Howe, 17 N. 
Y. 458. 

28. N.Y.—^Whitney Arms Co. v. Bar- 
low, 63 N.Y. 62, 20 Am.R. 604, 68 
N.Y. 34. 

29. U.S.—^Risdon Iron, etc.. Works 
V. Von Storch, C.C.Pa., 166 P. 93G. 

30. N.Y.—Gold V. Clyne, 31 N.E. 
980, 134 N.Y. 262, 17 L..R.A. 767, 
affirming 12 N.Y.S. 531, 68 Hun 
419. 

Dissolution as excusing failure to file 
report see subdivision f of this 
section. 

31. N.Y.—Garrison v. Howe. 17 N. 
Y. 458. 

32. N.Y.—Jones v. Barlow, 88 N.Y., 
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Super. 142, affirmed 62 N.Y. 202— 
Deming v. Puleston, 35 N.Y.Super. 
309, affirmed 55 N.Y. 665. 

14a C.J. p 212 note 32. 

33: S.C.—Sullivan v. Sullivan Mfg. 
Co., 24 S.C. 341. 

36. N.Y.—Shaler, etc.,-Quarry Co. v. 
Bliss, 27 N.Y. 297. 

14a C.J. p 212 note 34. ^ 

36w Mont.—Missoula First Nat. Bank 
V. Cottonwood Land Co., 164 P. 
682, 51 Mont. 644. 

14a C.J. p 212 note 35. 

38. Ark.—Griffin v. Long, 181 S.W. 
672, 96 Ark. 268, 36 L.R.A..N.S., 

855, Ann.Cas.l912B 622. 

Mass.—Byers v. Franklin Coal Co.. 

106 Mass. 131. 

14a C.J. p 212 note 86. 

37. Ark.—Griffin v. Long, 131 S.W. 
672, 96 Ark. 268, 36 L.H.A.,N.8., 

856, Ann.Cas.l912B 622. 
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next annual report of the corporation has been filed, 
does not charge the directors with personal liabili¬ 
ty, since the liability on the note does not become 
a debt with respect to the corporate indorser until 
after the default by the maker and a notice there¬ 
of to the indorser,yet where, although the corpo¬ 
ration is an indorser on a note, it is really the prin¬ 
cipal debtor of plaintiff in the transaction, the debt 
arises when the note is given rather than at the 
time of due notice of protcst.39 

Bonds, The fact that the bond of a corporation 
is not due at the time of the default of the direc¬ 
tors in filing the required report does not deprive 
it of the character of an “existing debt” within the 
meaning of a statute imposing liability for debts ex¬ 
isting at the date of default.^^ 

Judgments. A statute.imposing liability for debts 
or judgments which may be incurred during the pe¬ 
riod of default has been construed to render direc¬ 
tors or officers liable for debts incurred during the 
period of default whether reduced to judgments or 
not.^i Thereunder, however, it is the time when 
the debt was incurred and not the time when a 
judgment is entered thereon that determines the li¬ 
ability of the directors or officcrs.^2 Hence, there 
is no liability for a debt incurred outside the statu¬ 
tory period even though the judgment based thereon 
was recovered within such period.^* “Judgments” 
within the intent of this statute was held to refer 
only to judgments based on causes of action other 
than debt.^^ 


Where the statute imposes liability for debts ex¬ 
isting at the time of the default or which may be 
contracted before the default is lifted, a director 
is liable on a judgment recovered against the corpo¬ 
ration during the period of default even though at 
the time of the default the debt was only contin¬ 
gent.^ 5 

Extension of time for payment. Where the credi¬ 
tor at the request of the corporation gives a fur¬ 
ther time within which to pay the debt, this does 
not have the effect of discharging the directors, 
since they are conclusively deemed to assent there- 
to.« 

(4) Intent 

Unless the statute provide otherwise, the Intent with 
which directors or officers neglect or refuse to file a re¬ 
port Is Immaterial. 

The intent with which directors or officers neglect 
or refuse to file a report is immaterial where the 
statute is silent in this respect but a statute 
which imposes liability where the directors inten¬ 
tionally neglect to make and file a certain report 
cannot be construed as if the word “intentionally*^ 
was omitted.^® 

d. Persons Liable 

Only persons who are directors or designated offlcere 
during the period of default are ordinarily liable under 
the statutes. 

The particular directors or officers who will be 
held liable on failure of the corporation to comply 


SB. N.T.—^Western Nat. Bank v. 

Faber. 62 N.Y.S. 82. 28 Miso. 467. 
89. N.T.—WUherow ▼. Slayback, 63 
N.E. 681. 168 N.T. 649, 70 Am.S.R. 
607. revereins 82 N.Y.S. 746. 11 
Mlsc. 526. 

40. N.T.—Lee y. Jacob. 66 N.Y.& 
645, 38 App.Div. 631. 

41. Mont.—Continental Supply Co. 
V. Abell. 24 P.2d 133. 96 Mont. 148. 

trader earlier etatate 

Under statute making directors lia¬ 
ble for debts or Judgments then ex¬ 
isting or which may be thereafter 
incurred, they are liable for Judg¬ 
ment which was not in existence at 
time default was made but which 
was rendered shortly thereafter.— 
Northern Pac. R. Co. v. Crowell. D. 
C.N.J.. 245 F. 668. 

48. Cal.—Bergin v. Tweedy. App.. 
84 P.2d 1052—Interstate Lumber 
Co. V. Tweedy, 82 P.2d 208, 28 Cal. 
App.2d 208. followed in Emery 
Consolidated Mining Co. v. Tweedy, 
82 P.2d 209. 28 Cal.App.2d 767. 
Mont.—Continental Supply Co. v. 

Abell. 24 T>.2d 133, 96 Mont. 148. 

43. Cal.—Bergin v. Tweedy, App., 


84 P.2d 1052—Interstate Lumber 
Co. V. Tweedy, 82 P.2d 208, 28 Cal. 
App. 2d 208, followed In Emery 
Consolidated Mining Co. v. Tweedy, 
82 P.2d 209. 28 Cal.App.2d 767. 
Mont—Continental Supply Co. v. 

Abell. 24 P.2d 133. 95 Mont 148. 

44. Cal.—Interstate Lumber Co. v. 
Tweedy. 82 P.2d 208. 28 Cal.App.2d 
208, followed in Emery Consoli¬ 
dated Mining Co. v. Tweedy. 82 P. 
2d 209. 28 Cal.App.2d 767. 

Mont.—Continental Supply Co. v. 
Abell, 24 P.2d 133, 136, 96 Mont 
148. 

affect of amendmeat adding **Jadg. 
ments*' to liabUity 

"We must, therefore, look fur¬ 
ther for the reason for the amend¬ 
ment adding liability for 'Judgments' 
of the corporation. The reason is to 
be found in thf discussion of Judge 
Davis, of the federal district of New 
Jersey, who declares that Montana is 
the only state imposing the liability 
for 'Judgments,' and that a Judgment 
does not change the character of the 
obligation which is simply merged 
in the Judgment and. therefore, un¬ 
der a statute imposing liability only 
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for debts incurred, the action Is on 
the debt ex contractu, based upon a 
'voluntary transaction.* . . . con¬ 

sequently. although a Judgment is a 
'debt.* a person securing a Judgment 
in a tort action could not enforce 
liability therefor. . . When, 

therefore, the Legislature of Mon¬ 
tana added 'Judgments* to 'debts,* It 
intended to impose a liability other 
than that for Judgments obtained in 
actions for debt, and, as a Judgment 
in a tort action would not support 
enforcement of directors* liability, 
we have a class of Judgments which, 
by the amendment, con.stitutes an 
added liability and explains the ac¬ 
tion of the Legislature."—Continen¬ 
tal Supply Co. V. Abell, Mont, supra. 

45. N.Y.—South Norwalk First Nat. 
Bank v. Fenton. 23 Hun 309. 

46. N.Y.—Jones v. Barlow, 62 N.Y. 
202—l^rovldenco Stenrn, etc , Co. v. 
Connell, 33 N.Y.S. 482, 86 Hun 319. 

47. N.Y.—Butler v. Smalley, 49 N. 
Y.Super. 492, reversed on other 
grounds 4 N.E.,104, 101 N.Y. 71. 

48. Mich.—Breitung v. Lindauer, 37 
Mich. 217. 
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with the requirements for filingf or publishing re¬ 
ports depends primarily on the wording of the par¬ 
ticular statute involved.^® Hence, persons who are 
not the designated officers required to file the re¬ 
ports during the time a debt was incurred are not 
liable therefor.®® So, where the statute imposes a 
duty on directors of filing a report within a speci¬ 
fied time after designated officers have failed to do 
so, directors are not liable if the officers file such 
report late but within the time fixed for the direc¬ 
tors to file the report.®^ Directors of a corporation, 
however, are officers within the meaning of a stat¬ 
ute making the officers personally liable for the 
debts of the corporation, where they fail to publish 
the annual report of its affairs, as required by such 
statute.®^ 

Under some statutes all the trustees or directors 
are liable for the failure to file the required re¬ 
port.®® In such case, only the directors who are in 
office during the period of default and hence guilty 
of failure to comply with the statute are liable.®^ 
They are not liable for the default of their pred¬ 
ecessors or successors.®® If a director or officer 
goes out of office during the period of default, he 
will be liable for and only for those debts which 
were contracted during the period of default and 
while he was in office and not for debts contracted 
after he ceased to be a director or officer.®® Like¬ 
wise, a director coming into office after the default 
is liable for and only for such debts as are contract¬ 


ed while he is in office, and before a report is made 
and published.®^ 

Where the statute does not impose liability on the 
directors collectively but only on such directors as 
willfully neglect or refuse to make the report, one 
director is not liable for the willful neglect of a fel¬ 
low director.®® 

Where the statute limits the liability of ofiicers 
or directors to debts contracted during the period 
of their neglect or refusal to comply with the stat¬ 
ute, they are not liable for debts contracted prior 
to their term of office, even though such debt re¬ 
mains unpaid during their term and they are in de¬ 
fault ;®® but where the statute makes them liable for 
existing debts, as well as those thereafter contract¬ 
ed, directors or trustees in default are liable for 
debts existing at the time of default whether they 
were contracted by them or by their predecessors.®® 

Necessity of acceptance of office. Mere election 
to office is not sufficient to render a director or offi¬ 
cer liable for failure to comply with the statute; 
acceptance of office is essential.®^ 

Resignation. If a director or designated officer 
resigns his office, he is not liable for debts of the 
company in consequence of defaults occurring after 
he quits the office.®® This is true even though he 
thereafter acts as agent or manager df the company, 
provided he performs no act pertaining to the duties 
of a director or the designated officer.®® The par- 


49 . Married woman 

Where married woman holding 
stock in corporation as part of her 
separate estate was elected president 
thereof, she was thereby freed from 
disability of coverture, as provided 
by statute, and was therefore per¬ 
sonally liable for debts of corpora¬ 
tion for failure to file annual state¬ 
ment of corporation’s alTjiirs.—Ar¬ 
kansas Stables v. Samstag, 94 S.W. 
699, 78 Ark. 517. 

Sa Ark.—South Arkansas Grocery 
Co. V. Lee, 271 S.W. 449, 168 Ark. 
699. 

ftl. Colo.—Sherman v. Credit Fi¬ 
nance Corporation, 241 P. 722, 78 
Colo. 330. 

62. Ind.—Galt v. Thels, 33 Ind. 307. 

83. N.Y.—Bonncll v. Griswold, 68 
N.Y. 294. affirmed 1 Hun 332. 8 
Thomps. & C. 557. 

84 N.Y.—^Boughton v. Otis, 29 Barb. 
196, affirmed 21 N.Y. 261. 

88. U.S.—Providence Steam Kngine 
Co. V. Hubbard, Conn., 101 U.S. 
188, 26 L.Ed. 786., 

14a C.J. p 210 notes 96, 97. 


, Bank. 187 S.W. 660, 124 Ark. 495. 
I Ann.CaalOlSD 792. 

! 14a C.J. p 210 note 98. 

87. Colo.—Cavanaugh v. Patterson, 
91 P. 1117. 41 Colo. 168. 

14a C.J. p 210 note 99. 

88. Mich.—Gennert v. Ives, 61 N.W. 

9, 102 Mich. 547. d stinguishlng 

Van Etten v. Eaton, 19 Mich. 187, 
on the ground that the statute un¬ 
der consideration In that case dealt 
with the directors collectively and 
treated the neglect as the neglect 
of the board of directors. 

69. U.S.—Providence Steam Engine 
Co. v. Hubbard. Conn., 101 U.S. 
188, 25 L.Ed. 786. 

GO. N.Y.—Vernon v. Palmer, 48 N. 
Y.Super. 231—^Vincent v. Sands, 
11 Abb.Pr.,N.S.. 366, 42 How.Pr. 
231, affirming 68 N.Y. 678. 

61. Mich.—West Leechburg Steel 
Co. V. Smitton, 273 N.W. 439, 280 
Mich. 180. 

N.Y.—Cameron v. Seaman, 69 N.Y. 

396, 26 Am.R. 212. 

Failnro to pay flUng 
A stockholder who was elected di¬ 
rector and vice president of corpo¬ 
ration, but who never authorized any 
one to elect her director or vice 
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president and never accepted such 
position and was never not tied that 
she had been so elected and took no 
part in management or cpsiation of 
corporation’s business ard was never 
notified of and did not attend board 
meetings and did not sign any pa¬ 
pers that would be incumbent on 
one holding such po.sltions. was not 
an •’officer” of corporation within 
statute making officers, neglecting to 
pay fee for filing annual corporation 
reports, liable for corporation's 
debts.—West Leechburg Steel Co. v. 
Smitton, 273 N.W. 439, 280 Mich. 
180. 

62. Ark.—South Arkans*is Grocery 
Co. V. Lee, 271 S.W. 449, 168 Ark. 
599. 

Mont.—B. P. Goodrich Rubber Co. v. 
Helena Motor Car Co., 1G5 P. 454, 
53 Mont. 526. 

14n C.J. p 210 note 4. 

Designated officer 

Where statute imposes duty and 
liability on designated officers, one 
resigning such office is not liable for 
debts Incurred thoreafler.—South 
Arkansas Grocery Co. v. Leo, 271 S. 
W. 449, 168 Ark. 699. 

63. Ind.—Brown V. Clow, 62 N.E. 
1006, 168 Ind. 408. 


83. Ark.—^Breltzke v. Grand Prairie 



19 C.J.S. 


CORPORATIONS 


§ 895 


ticular mode by which a director severed his rela¬ 
tions with the company before liability attached is 
of no special concern to creditors.®^ It is not nec¬ 
essary that the resignation should be accepted.®® 
However, the fact that a person resigned his office 
as secretary before the making of an insufficient re¬ 
port is immaterial on the question of his liability 
where he continued to be one of the directors of the 
company.®® 

Disqualification. Under a statute providing that 
if a director shall cease to be a stockholder his office 
shall become vacant, where a director in default 
ceases to be a stockholder he is not chargeable with 
the indebtedness incurred by the corporation sub¬ 
sequently therelo.®*^ Also, a person cannot be made 
liable where he has ceased to be a stockholder and, 
therefore, by operation of the statute has ceased to 
be a director of the corporation prior to the time 
when it became the duty of the corporation to file 
such annual report.®® 

De facto officers or directors. A person who has 
acted as a trustee, director, or officer cannot escape 
liability on the plea that he is not a de jure officer.®® 
Where a de facto director has ceased to act as such 
before the omission of duty in failing to file an an¬ 
nual report has occurred, and before the debt sought 
to be enforced against him has been incurred, he is 
not liable therefor.*^® 

Holding over. If after the time for the regular 
corporate election is passed a director holds over 
and continues to act as such, he becomes personally 
liable on a failure to file the statutory report of the 
financial condition of the cumpany.'^t This is espe¬ 
cially true where the governing statute provides that 
every director shall continue to hold office until his 
successor is elcctcd.'^2 Where, however, the partic¬ 
ular corporation is not subject to a statute providing 


that directors shall continue to hold office until their 
successors are elected, there is no presumption that 
a director holds over, and it is incumbent on plain¬ 
tiff to prove that defendant acted as director or trus¬ 
tee after the expiration of his term.^® The same 
rules apply where a person is named in the certifi¬ 
cate of incorporation as a trustee for the first year 
and his term of office is thus expressly limited.^^ If 
at the expiration of his term, a director or trustee 
retires from office and afterward performs no offi¬ 
cial act and assumes no official authority, he cannot 
be held liable as a trustee or director holding over.^® 

e. Sufficiency of Compliance 

(1) In general 

(2) Contents of reports 

(3) Signing and verification 

(4) Filing and publishing 

(1) In General 

Substantial compliance with the requirements of the 
statute regarding the filing or publishing of the report is 
sufficient. 

It has been held that a substantial compliance with 
the requirements of the statute with regard to the 
filing or publishing of the report is sufficient, and 
the nonobservance of some technical detail which 
docs not afTcct the substance of the thing required 
will not subject corporate directors and officers who 
acted in good faith to liability.'^® 

(2) Contents of Reports 

The report must contain all the data called for by 
the statute with reasonable fullness and particularity. 
Technical or grammatical precision and accuracy is un¬ 
necessary. 

While a report filed in purported compliance with 
the statute is to be liberally const rued,-at least in 
the absence of any evidence of an attc nt to de- 

wh 


64. Mont—B. P. Goodrich Rubber 
Co. V. Helena Motor Car Co., 165 
P. 4B4. 53 Mont. 526. 

Statutory method not ezclnsivs 
Notwithstandinff Ilev.Codes § 3852, 
authorizirg any director or offloer of 
corporation to res gn by delivering 
or mailing his wiitten resignation to 
secretary or president and filing with 
county clerk and recordt'r dupllcntc 
of resignation, with affidavit of de¬ 
livery or mailing, and by publishing 
notice of Bucih resignation, where di¬ 
rector and secretary of corporation 
delivered his written resignation to 
president, and thereafter refrained 
from acting as officer or director, he 
was not liable for debts of corpora¬ 
tion subsequently incurred, because 
of subsequent failure of other direc¬ 
tors to file annual statement, since 
such resignation would have been 


sufficient at common law, and stat¬ 
ute does not prescribe exclusive 
method—B. P. Goodrich Rubber Co. 
V. Helena Motor Car Co., supra. 

65. N.Y.—Blake v. Wheeler, 18 Hun 
496, re\orsed on other grounds 80 
N V. 631 -Chandler v. Hoag, 2 Hun 
613, 5 Thoinps. & C. 197, affirmed 
63 N.Y. 624. 

66. N.Y.—Western Nat. Bank v. Pa- 
bor, 62 N.Y.S. 82, 29 MLsc. 467. 

67. N.Y.—Sinclair v. Fuller, 53 N. 
E. 610, 158 N.Y. 607. afflrmli g 41 
N.YS. 193. 9 App.Dlv. 297. 

14a C.J. p 211 note 9. 

68. N.Y.—New York Chemical Nat. 
Bank v. Colwell. 30 N.E. 644. 132 
N.Y. 250, reversing 9 N.Y.S. 288. 

14a C.J. p 211 note 10. 

69. U.S.—ITovidence Steam Engine 


Co. V. Hubbard. Conn., 101 U.S. 
188, 25 L.Ed. 786. 

14a C.J. p 211 note 11. 

70. N.Y.—Craw v. Easterlvl 54 N.Y. 
679. 

71. Colo.—Janet v. Nlms, 43 Ip. 147, 
7 Colo.App. 88. 

14a C.J. p 211 note 14. ' 

78. N.Y.—-Tyson v. Fritz, 60 N.Y.S. 
923, 44 App.Div. 562. 

73. N.Y.—Metropolis Bank v. Faber, 
56 N.Y.S. 542, 38 App.Div. 159. 

74. N.Y.—Philadelphia, etc.. Coal, 
etc., Co. V. Hotchkiss. 82 N.Y. 471. 

75. N.Y.—Reed v. Keese. 37 N.Y.Su- 
per. 269, affirmed 60 N.Y. 616. 

76. Vt.—Wheelock v. Haskell, 124 A. 
713, 98 Vt. 47. 

77. N.Y.—Wlnthrop Press v. Per¬ 
kins. 95 N.Y.S. 931, 47 Misc. 460. 
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ceive or to evade the statute,^* since the provisions 
of the statute which specify what the report to be 
filed should show have been held to be mandatory, 
a report failing to give any of the required infor¬ 
mation is a nullity before it can be upheld either 
the court must find in it the words which the statute 
calls for or else their sense and substance must in- 
ferentially appear.®® Where the financial condition 
of the corporation is required to be shown with rea¬ 
sonable fullness and certainty, a bare statement that 
the corporation earned no profits is insufficient.®^ 

The facts appearing in the report need not nec¬ 
essarily be stated with technical or grammatical 
precision and accuracy, but they must be so dis¬ 
tinctly stated that, if untrue, perjury could be as¬ 
signed or an action maintained by any one sustain¬ 
ing legal injury from the misstatement.®® 

Amount and chairacter of property. When the 
amount and character of the property of the corpo¬ 
ration is required to be stated, it should be done 
with reasonable particularity.®® 

Capital stock and payment therefor. The amount 
of capital stock and the proportion actually paid 
in must be reported when so required by statute, 
even though the corporation has done no business 
and has contracted no debts.®^ A statement that 
the ''capital stock had been paid up in full” is suffi¬ 


cient to comply with a requirement of a statement 
of the amount actually paid in.®® Liability does not 
attach, however, for failure to state how much was 
paid in in cash and how much in property.®® 

Date of showing, A statute requiring the report 
to show the condition of the corporation at the date 
of filing has been construed to make it necessary 
for the report to state the facts as of the day it is 
made, and that it be filed within a reasonable time.®^ 
A report showing the corporate condition as of a 
date substantially earlier than the date of filing is 
insufficient.®® Where the statute in terms requires 
an annual report to be filed within a certain period 
after a fixed date but "to be made as of” the fixed 
date, it is not necessary that the report should state 
in express terms that it is made as of the statutory 
date; it is sufficient if, by fair intendment, it speaks 
as of the prescribed date.®® It is insufficient, how¬ 
ever, where there is nothing appearing in the report 
to identify the year except a statement of the date 
when the directors signed it.®® 

Under some statutes the officers may elect wheth¬ 
er in the certificate they will show the condition of 
the corporation on January 1st or July lst.®i 

The filing of a false report is a distinct ground 
of liability, sec infra § S96, and generally is held not 
to be treated as a failure to file any report.®® 


78i N.T.—^Whitney Arms Co. v. Bar- 
low, 63 N.Y. 62, 20 Am.R. 504. re¬ 
versing 38 N.Y.Super. 654. 

7®. Col<k.—Bergren v. Valentine 

Hardware Co., 291 P. 1038, 88 CjIo. 
62. 70 A.L.R. 1337—International 
State Bank v. McGlashan, 204 P. 
480, 71 Colo. 72. 

Amoniit of iiidel)tsaaoM 
The annual report of a corpora¬ 
tion, filed by its officers, which omits 
to state the amount of its indebted¬ 
ness, and whether it was engased In 
the active operation of Its business, 
is a nullity, and the ofBeers are lia¬ 
ble for debts, as the statute provides 
for failure to make a report.—Inter¬ 
national State Bank v. McGlashan, 
supra. 

Omission not oured 

A statement in a corporation's an¬ 
nual report, of assets and liabilities 
which was palpably erroneous, in 
that it included capital stock as as¬ 
sets, and not as liabilities, does not 
cure the omission of statements as 
to the indebtedness of the corpora¬ 
tion, and its active operation of 
business.—International State Bank 
V. McGlashan, supra. 

80. Colo.—Moody v. Rhodes Ranch 
Egg Co., 167 P. 1167, 61 Colo. 368. 

14a C.J. p 213 note 48. 

81. Colo.—Beeler v. Cities Service 
Oil Co., 273 P. 21, 86 Colo. 50. 


82. N.T.—^Whitney Arms Co. v. Bar- 
low, 63 N.Y. 62. 20 Am.R. 604, re¬ 
versing 38 N.Y.Super. 654. 

83L Pa.—Cithers v. Clarke, 28 A. 

232, 158 Pa. 616. 

14a C.J. p 213 note 61. 

Value omitted 

Statement that farm corporation 
owned one thousand eight hundred 
twelve acres of land, no value being 
given, held not compliance with 
I statutory requirement of full finan¬ 
cial report.—Deer Trail Lumber Co. 
V. Cummins, 260 P. 860, 80 Colo. 276. 
8A Colo.—Bradford v. Gulley, 60 P. 

314, 10 Colo.App. 146. 

86w N.Y.—Bonnell v. Griswold, 89 
N.Y. 122, reversing 26 Hun 193. 

88. N.Y.—-Whitaker v. Masterton, 12 
N.E. 604, 106 N.Y. 277, 

14a C.J. p 213 note 64. 

87. Colo.—Bergren v. Valentine 
Hardware Co., 291 P. 1038, 88 Colo. 
62, 70 A.L.R. 1337—Perlni v. Con¬ 
tinental Oil Co., 190 P. 632, 68 
Colo. 664. 

88. Colo.—Bergren v, Valentine 
Hardware Co., 291 P. 1038, 88 Colo. 
62, 70 A.L.R. 1337—Perlni v. Con¬ 
tinental Oil Co., 190 P. 532, 68 Colo. 
664. 

Two months earlier 

(1) In annual report of corpora¬ 
tion filed March 1, 1928, answer to 
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question regarding financial condi¬ 
tions at date of filing report, “Bal¬ 
ance sheet as of Dec. 31, 1927 at¬ 
tached," was insufficient.—Bergren v. 
Valentine Hardware Co., 291 P. 1038, 
88 Colo. 52, 70 A.L R. 1337, express¬ 
ly disapproving Carey v. Aurand, 219 
P. 1069, 74 Colo. 186, in so far as it 
holds that there is a presumption 
that the condition as of the earlier 
date noted in the report is the same 
on the date of filing. 

(2) A statement of indebtedness 
of corporation on Jan. 1, in report 
not filed until Feb. 28. was held in¬ 
sufficient.—Perini v. Continental Oil 
Co., 190 P. 632, 68 Colo. 664. 

89. N.T.—^American Grocery Co. v. 
Pratt, 66 N.Y.S. 467, 36 App.Div. 
162, affirmed 67 N.E. 1103, 161 N. 
Y. 649. 

14a C.J. p 213 note 66. 

ea N.Y.—^Winthrop Press v. Per¬ 
kins, 96 N.Y.S. 931, 47 Misc. 460. 
14a C.J. p 213 note 57. 

9L tJ.S.—Continental Nat. Bank v. 
Buford. C.C.Ark., 107 P. 188, af¬ 
firmed 114 P. 290, 63 C.C.A. 14. 
appeal dismissed 24 S.CL 54, 191 
U.S. 119, 48 L.Ed. 119. 

88t Colo.—Schroeder v. Snarr, 189 P. 

981, 68 Colo. 418. 

14a C.J. p 218 note 60. 
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There is contrary authority, however, liability being 
imposed on the basis of a false report.®^ 

(3) Signing and Verification 

Requirements of the statute with respect to the sign¬ 
ing and verification of the report must be complied with. 

Under a statute requiring the prescribed annual 
report to be signed by a majority of the trustees or 
directors, unless it is so signed it is a nullity, and 
the fiJing of it does not operate to release the direc¬ 
tors from their statutory liability.^^ The report 
must be signed by the dinctors or trustees in point 
of fact; signing the names of the trustees by the 
secretary and a verification by him will not be suf¬ 
ficient.®® It is sufficient, however, if it is signed by 
the majority of a de facto board of directors, so 
that, although the board has been irregularly re¬ 
duced in number yet a report signed by a majority 
of the number as reduced is sufiicient.®® So, where 
the statute requires the report to be signed by the 
president and a majority of the trustees, signing by 
a bare majority of the trustees, one of whom is 
jiresidcnt, satisfies the statutory requirement. 


Verification. Lack of the verification required by 
statute invalidates the report.®® Some statutes, 
however, do not require the report to be acknowl¬ 
edged or verified except when, in the absence or ina¬ 
bility of the president of the corporation to act, the 
vice president signs the leport in his stead.®® 

Under a statute requiring the annual report to be 
verified by the oath of more than one of the speci¬ 
fied officers, a verification by only one of such offi¬ 
cers is insufficient.! A verification by only one of¬ 
ficer is equivalent to a failure to file any report so 
far as the liability of directors is concerned.^ Not¬ 
withstanding the foregoing, a verification by one of 
the specified officers is sufficient where the other of¬ 
fices are vacant,® or where the officer verifying 
the report occupies the other offices referred to in 
the statute,^ even de facto.® 

Where the required officer took the oath and the 
magistrate certified to that fact, an objection that 
he should have signed an oath is frivolous.® Veri¬ 
fication is not rendered insufficient by the failure to 
sign the verification of one of the duplicate reports 
required by the statute.*^ 


93. Ark —South Arkansas Grocery 
Oo. V. Lee, 271 S.W. 449, 168 Ark. 
599—14a rj. p 213 note 61. 

Xisunderataiidiag’ innnatsrlal 

Where director of corpora lion liled 
a certificate under Crawford & M. 
liifC. § 1711, statlnf? that ten thou¬ 
sand dollars of capital stock had 
been pan! in, knowing that no stock 
had been paid in, he cannot escape 
liability, under § 1730, on ground 
that he understood lan^uaite of cer¬ 
tificate to mean that stock had been 
subscrilud, as it was his duty to in¬ 
form himself of ineaninf? of langurit^e 
of certUloiite—South Arkansas Gro¬ 
cery Co. V. Lee, 271 S W. 449, 168 
Ark 599. 

94. N Y —Leonard v. Faber, 65 N Y. 

S. 391, 52 AppDIv. 495—Wester- 
fleld V. Hadde, 12 Daly 450. 67 
How Pr. 204 

14a C J. p 214 notes 62, 63. 

95. N.Y.—Bolen v. Crosby, 49 N.Y. 
183. 

96. IT S.—International Bank of St. 
Louis V. Faber, N.Y., 86 F. 443, 30 
C.C.A. 178, certiorari denied 19 S. 
Ct. 885. 172 U.S. 648, 43 L.Kd. 1182. 

N.Y.—Wallace v. Walsh. 26 N K 
1076. 125 N.Y. 26, 11 L.R.A. 166. 
affirming 5 N.Y.S. 351, 52 Hun 

328. 

97. N.Y.—Brand v. Godwin. 8 N.Y. 
K. 339, 9 N.Y.S. 743. 16 Daly 456. 

9B. Ark.—Galloway v. Stallings, 241 
S.W. 377, 164 Ark. 16. 

Colo.—Colorado Fuel, etc., Co. v. 

Lenhart. 41 P. 834, 6 Colo.App. 511. 
14a C.J. p 214 note 67. 

19 C. J.S.-21 


99. Mont.—Minneapolis Steel & Ma¬ 
chinery Co. V. Thomas, 168 P. 40, 
64 Mont. 132. 

1. President or vice president and 
treasurer or secretary 

(1) Under a statute requiring the 
annual report to he verihed by the 
oath of the president or vice presi¬ 
dent and treasurer or secretary, n 
verification by the president or vice 
president alone is insufficient, but 
the statute demands a verilication by 
the oath of either the president or 
Mce president, together with that 
of either the treasurer or the secre¬ 
tary- -Manhattan Co. v. Kaldcnberg. 
68 N K. 790, 165 N.Y. 1, reversing 50 
N.Y.S. 266, 27 App.Div. 31 and fol¬ 
lowing Western Nat. Bank v. Faber, 
62 N Y.S. 82, 29 Misc 467—Rhodes v. 
Hinds, 79 N Y.S. 437, 79 App.Div. 
379. 

(2) In such case a verification by 
the secretary alone is insufficient.— 
Vincent v. Sands, 11 Abb Pr.,N.S, 
366, 42 How.Pr. 231, affirmed 58 N. 
y. 673. 

2. N.Y.—Metropolis Bank v. Faber, 
56 N.Y.S. 542, 38 App.Div. 159. 

3 . ▼erilidation by the presidont 

alone is sufficient where the officers 
of secretary and of treasurer are 
vacant. 

U.S.—International Bank of St. Lou¬ 
is v. h^her, N.Y, 86 F. 443, 30 C. 
C.A, 178, certiorari denied 19 S.Ct. 
886, 172 U.S. 648, 43 L.Ed. 1182. 

N Y.—Manhattan Co. v. Kaldenberg. 

58 N.E 790, 165 N Y. 1, reversing 
1 50 N.Y.S. 266, 27 App.Div. 31. 
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4. N.Y.—Novelty Mfg. Co. v. Con¬ 
nell, 34 N.YS. 717, 88 Hun 254. 

5. Verilication by president 

(1) A verification by the president 
is sufficient where he is also de facto 
secretary and treasurer, although the 
verification does not refer to the lat¬ 
ter offices. 

U.S.—International Bank of St Lou¬ 
is v. Faber, N Y, 86 F. 443. 30 C. 
C A. 178, certiorari denied 19 S Ct. 
885, 172 U.S. 648, 43 L Kd 1182 
NY—Manhattan Co. v, Kaldcnberg, 
58 N.E. 790, 165 N.Y. 1. reversing 
60 N.Y.S 265, 27 App.Di\ 31—-No¬ 
ble V. Euler, 47 N.Y.S. 302, 20 App. 
Div. 548. 

(2) See also a case in which the 
verification by the president dis¬ 
charging some of the duties of the 
office of secretary was held insuffi¬ 
cient where the elected set retary de¬ 
clined to act and the circumstances 
did not constitute the president de 
facto secretary, hut in which the 
court intimated that the decision 
might have been different if the cor¬ 
poration and its officers had elected 
to treat the office of secretary as va¬ 
cant so far as the person elected 
was concerned, and to treat and re¬ 
gard the president as secretary — 
Shultz V. Chatfield, 40 N.Y.S. 1081. 
17 Misc. 264. 

6. U.S.—International Bank of St 
Louis V. Faber. N.Y. 86 F 443, 
30 O.C.A. 178, certiorari denied 19 

S.Ct. 885. 172 US. 648, 43 L.Ed. 
1182. 

7. N.Y.—Manhattan Co. v. Kalden¬ 
berg. 58 N.E. 790, 165 N.Y. 1. re- 
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In the absence of the president, the signing and 
swearing to a report by the vice president has the 
same effect as if done by the president.^ 

A sworn statement by an officer of the corpora¬ 
tion, required or empowered to do so, that the report 
is "true to the best of his knowledge and belief,” is 
a sufficient verification where the statute does not 
require a positive verification.® 

Corporate seal. Some statutes require the corpo¬ 
rate seal to be affixed to the report,^® but even in 
jurisdictions where it is so required it is held that 
the mere failure to affix the corporate seal is not 
fatal where a report is otherwise sufficient both in 
form and substance.^^ In the absence of proof as 
to what the company’s official seal in fact is, or that 
one has ever been adopted, it will be presumed that 
the seal affixed to the report is the true seal of 
the company.^® 

(4) Filing and Publishing 

(a) In general 

(b) ' Time for making or filing 

(c) Place of filing 

(a) In General 

statutory requiromonti at to filing or publishing the 
report must be complied with. A good faith effort to file 
a report has been held sufficient under a statute imposing 
liability only for neglect or refusal to Join in* the report. 

The making and publishing of a report does not 
comply with the statute; it must also be filed as 


therein provided.^® However, under a statute im¬ 
posing the duty of filing on the corporation and 
making the directors liable only for neglect or re¬ 
fusal to join in the report, a good faith effort to 
comply with the requirements as to filing is suffi¬ 
cient.^^ Under such statute directors are not liable 
where the report was made and duly mailed to the 
proper public official although not received by, or 
filed with, the latter.^® 

Publication in an obscure paper of limited circu¬ 
lation does not comply wilih a statutory requirement 
of publication.^® 

Filing of the original certificate with filing marks 
of the secretary of state thereon is a sufficient com¬ 
pliance with a requirement that a certified coi)y of 
the certificate be filed in the town clerk's office.^^ 

Payment of filing fee. Where provision is made 
for the payment of a fee on filing of the report, fil¬ 
ing without payment of the required fee has been 
held insufficient.^® Some of the statutes expressly 
impose the same liability for failure to pay the re¬ 
quired fees as for failure to file the report.^® 

(b) Time for Making or Filing 

statutory requirements as to the time for making and 
filing the report must be complied with. 

The time for making or filing the report is ordina¬ 
rily prescribed by the statute, which must be com¬ 
plied with.2® The directors are not in default dur¬ 
ing any of the time allowed by the statute for fil- 
ing,2l and where the statute allows days of grace 


verslngr 50 N.Y.S. 265. 27 App.DIv. 
81. 

8L Ark.—Myar v. Poe, 96 S.W, 1005, 
79 Ark. 465. 

9. Mont.—Fisk Tire Co. v. Lan- 
strum, 30 P.2d 84, 96 Mont. 279. 
N.Y.—Cl lens Falls Paper Co, v. 

White, 18 Hun 214, 
xYerlfIcation by oath” 

Statute requiring corporation’s an¬ 
nual report to be verified by oath re¬ 
quired report to be confirmed by 
oath, since word “verify" means to 
confirm by oath, and nothing was 
added by use of words "by oath."— 
Fisk Tire Co. v. Lanstrum, 30 P.2d 
84, 96 Mont. 279. 

la Colo.—Wlngett v. Williams, 168 
P. 139, 61 Colo. 392. 

11. Colo.—Dart v. Hughes, 109 P. 
952. 49 Colo. 465. 

18. Colo.—Dart v. Hughes, supra. 

18. N.Y.—^Whitney v. Cammann, 33 
N.E. 305, 187 N.Y. 342, affirming 
18 N.Y.S. 200, 60 N.Y.Super. 391— 
Gildersleeve v. Dixon, 6 Daly'76— 
Western Nat. Bank v. Faber, 62 N. 
T.S. 82, 29 Mlac. 467. | 


14. Mich.—Macbeth Evans Glass Co. 
y. Gumblnsky, 166 N.W. 936, 201 
Mich. 18. 

Effect of lack of prejudice 

In action to collect from directors 
of bankrupt corporation its debt to 
plaintiff because of corporation’s 
failure to file annual report, the fact 
that failure to file report in no way 
prejudiced plaintiff while not con¬ 
trolling is of some significance in de¬ 
termining Whether the language of 
the provision makes imposition of 
the provided penalty imperative.— 
Macbeth Evans Glass Co. v. Gum bin- 
sky, supra. 

15k Mich.—Ford River Lumber Co. 
V. Perron, 111 N.W. 1074, 148 Mich. 
399. 

Id. N.Y.—^Whitney v. Cammann, 18 
N.Y.S. 200, 60 N.Y.Super. 391. 

17. Vt.—Wheelock v. Haskell, 124 
A. 713, 98 Vt. 47. 

18. Colo.—Buckman v. H. A. Marr 
Grocery Co., 300 P. 894, 89 Colo. 
183—Sherman v. Credit Finance 
Corporation, 241 P. 722, 78 Colo. 
880. 


19. Mtch.—^West Leechburg Steel 
Co. V. Smitton, 273 N.W. 439, 280 
Mich. 180. 

80. Ark.—Culberhouse v. Fischer 
Lime & Cement Co., 266 S.W. 974, 
167 Ark. 201. 

Colo.—Buckman v. II. A. Marr Gro¬ 
cery Co., 300 P. 894. 89 Colo. 183. 
Mont.—Continental Supply Co. v. 

Abell. 24 P.2d 133, 95 Mont. 148. 
N.Y.—Whitney v. Camman, 83 N.E 
306, 137 N.Y. 342. 

14a C.J. p 214 note 85. 

81. Mlc'h.—Vulcanized Products Co. 
V. Bender. 168 N.W. 444. 202 Mich 
346. 

After payment of capital etook 

A certificate made by the officers 
of a corporation within thirty days 
after they had decided that the capi¬ 
tal was paid in full is a sufficient 
compliance with a provision requir¬ 
ing such a certificate to he filed with¬ 
in thirty days after the payment of 
the last Installment of capital stock, 
under penalty of liability on part of 
the officers for debts of the compa¬ 
ny.—^Waters v. Quimby, 27 N.J.Law 
288. 
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their neglect or refusal commences only after the 
days of grace have expired.22 

A statute providing that the corporation shall, 
within a specified time, make a report which shall 
be published and filed, has been construed to re- 
quire the report to be made and verified within the 
time prescribed,^® personal good faith in making it 
at another time being immaterial but that, hav¬ 
ing complied with the statute in this respect, the di¬ 
rectors may file and publish the report as soon there¬ 
after as may be consistent with reasonable diligence 
and good faith, without incurring the penalty of the 
statute.® 5 

There was not a "willful” failure to comply with 
a statute imposing liability for willfully failing or 
refusing to make reports where the corporation gave 
to its attorney, in good faith and in ample time, the 
data necessary for the making of the report, and the 
auditor of the state, although not authorized by stat¬ 
ute so to do, granted the attorney an extension of 
time. 2 ® 

Some statutes allow a longer period for making 
and filing where the corporation is doing business 
without the United States.®^ The directors of a 
company which is not doing business without the 
United Slates within the meaning of the statute are, 
of course, not entitled to the benefit of the longer 
period.2® 

It has been held that directors or officers assum¬ 


ing office at a time when their predecessors are in 
default are entitled to a reasonable interval to ac¬ 
quaint themselves with the affairs of the company 
and to make the report.®® However, they are oblig¬ 
ed to make and file a report after a reasonable time 
for making an investigation of the financial affairs 
of the corporation has elapsed; they cannot wait 
until the next annual date for filing the report and 
escape liability for debts contracted during the in¬ 
tervening period.®® 

A distinction has been made between statutes 
which require the filing of an "annual” report and 
those which require a report to be filed “each 
year.” Statutes requiring the filing of an "annual” 
report on a certain date or within a fixed period 
thereafter have been held to apply to all corpora¬ 
tions organized at any time within the preceding 
ycar,®^ regardless of the actual time they have been 
engaged in business.®® On the other hand, statutes 
requiring a report to be filed "each year”, have been 
construed to relieve corporations organized only a 
short time before the time for filing the report, from 
doing so until they have been doing business for an 
entire year.®® Corporations which have been or¬ 
ganized for over a year before the time for filing 
a report are not so exempt.®^ 

Where the statute requires the payment of a fee 
on filing of the report, until such fee is paid the re¬ 
port is not considered filed.®5 Payment of the fee 


22m Colo.—Jordan v. Campbell, 6 P. 

2d 911, 90 Colo. 92. 

M4ch.—Vulcanized Products Co. v. 
Bender, 16S N.W. 444, 202 Mich. 
346, dlstinRuishing’ Reuter Hub. 
etc., Co. V. Hick.s, 148 N.W. 339. 
181 Mich. 250, on the ground that 
it dealt with the language of an 
earlier statute. 

As to directors 

Under the Colorado statute direc¬ 
tors are given thirty days to file the 
report on failure of designated of¬ 
ficers so to do within the specified 
period, and until elapse of such thir¬ 
ty day period directors cannot be 
held liable.—Jordan v. Campbell, 6 
P.2d 911, 90 Colo. 92. 

aa. N.T.—Cincinnati Co-op. Co. v. 
O'Keeffe. 24 N E. 993. 120 N.Y. 603, 
affirming 44 Hun 64. N N.Y.St. 463. 
26 N.Y.Wkly.Ilig. 217. 

14a C.J. p 215 note 89. 

a4ki N.Y.—Cincinnati Co-op. Co. v. 
O'Keeffe, supra. 

8ft. N.Y.—Winthrop Press v. Per¬ 
kins, 95 N.Y.S. 931. 47 Misc. 460. 
14a C.J. p 215 note 91. 

86. Ky.—Suburban Electric Co. v. 
Com^ 55 S.W. 684, 21 Ky.U 1556. 


87. N.Y.—Hoboken Beef Co. ▼. Hand, 
93 N.YS. 834, 104 App.Div. 390. 

88. N.Y.—West v. Orosvenor, 92 N. 
y.S. 429, 102 App.Div. 266. 

14a C.J. p 215 note 93. 

39. IT S.—Risdon Iron & Locomotive 
Works V, Von Storch, C.C.Pa., 166 
F. 936. 

30. Ark.—Breitzke v. Grand Prairie 
Bank. 187 S.W. 660, 124 Ark. 495, 
AnnCas.l918D 792. 

14a C J. p 215 note 95. 

31. U.S.—Union Iron Co. v. Pierce. 
CC.lnd.. 24 F.Cas.No.14,367, 4 Biss. 
327. 

AltsmatlTs dates 

Crawford & M.Dig. SI 1715, 1726, 
requiring president and secretary of 
domestic corporations to "annually" 
make certificate showing financial 
condition on 1st day of January or 
July next preceding time of making 
such certlflcalc, and requiring filing 
on or before February 15 or August 
15. requires yearly filing not later 
than February 15 or August 15, and 
word "anhually" relates to time at 
which certificate may or must be 
filed, and hence where corporation 
was organized on February 15, 1920, 
and certificate was not filed until 
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June 11, 1921, officers were personally 
lialde for debts contracted during 
such period.—Culberhouse v. Pi.scher 
Lime & Cement Co.. 266 S W. 974. 167 
Ark. 201. 

32. U S.—Union Iron Co. v. Pierce, 
CC.lnd., 24 F.CasNo.14.367, 4 Biss. 
327. 

Mont.—Continental Supply Co. v. 

Abell, 24 P.2d 133, 9ft Mont. 148. 
14a C.J. p 343 note 31. 

Newly organised corporation 
Corporation in existence but few 
months was required to make report 
on first due date after 31st day of 
December of year in which organized 
where statute requires filing of an¬ 
nual report.—Continental Supply Co. 
V. Abell, supra. 

33. N.Y.—Allen v. Clark. 21 N Y.S. 
338, affirmed 36 N.E. 345, 141 N.Y 
584. 

3A. N.Y.—Halstead v. Dodge, 1 How. 
Pr.,N.S.. 170. 

35. Colo.—Buckrnan v. H. A. Man* 
Grocery Co.. 300 P. 894. 89 Colo. 
183—Sherman v. Credit Finance 
Corporation. 241 P. 722. 78 Colo; 
330. 

Faymsnt by nnlndorsed check 

Under Comp.L. (f 2309, 2312, where 
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after the tim.c for filing the report has passed comes 
too late.3® 

(c) Place of Filing 

The requiremente of the statute with reapect to the 
place of filing muet be complied with. 

The requirements of the statute as to the place 
where the report is to be filed must be complied 
with. Hence, where the filing of a report or cer¬ 
tificate in two public offices, as in a county and in 
a state office, is expressly required by the statute, a 
filing in only one is insufficient.^^ 

Some statutes requiring certain reports to be filed 
in the county or counties where the corporation may 
conduct its business are construed to mean that the 
report must be filed in each county in which the ma¬ 
terial business of the corporation is done.38 

A statute requiring the report to be filed in the 
county where the principal business office of the 
corporation is located is held to be complied with 
by filing in the county where such office is in fact lo¬ 
cated, although it was not the place designated in 
the certificate of incorporation as the location of its 
principal business office.39 Under a similar statute, 
however, it was held that, where the certificate of 
incorporation states the place and county in which 
the principal office of the corporation in the state 
shall be, reports must be filed in that county, not¬ 
withstanding the certificate also states that the prin¬ 
cipal business of the corporation is to be carried on 
in another state.^® 

f. Excuses for Noncompliance 

Matters arising after the default and attachment of 
liability do not relieve directors or officers from iiability. 


Where the corporation has ceased to exist In law or In 
fact, as by dissolution, or by total and final abandonment 
of the business, the duty to report also ceases. 

A director or officer is not relieved from liability 
by matters arising after default has occurred and 
the penalty has attached, such as the subsequent 
dissolution* 1 or adjudication of bankruptcy*2 of 
the corporation, or an abandonment of its busi¬ 
ness;*® neither can directors who have incurred li¬ 
ability set up as a defense an irregularity in the 
organization of the corporation.** If, however, for 
any reason a corporate officer was legally relieved 
of the statutory duty of making and filing a report 
or certificate before such duty arose, no liability 
attaches to him.*® 

While the subsequent filing of a report does not 
relieve directors from a liability which has already 
attached,*® yet they are not liable for debts con¬ 
tracted after they set themselves right, by filing 
or publishing the statutory statement, although not 
at the time required by the statute.**^ 

Where at the time required for filing the report 
there is no corporation either de jure or de facto 
in existence the statute imposing liability docs not 
apply.*® The obligation of the corporation and its 
officers to report as to its affairs ceases upon disso¬ 
lution, for then the corporation is carrying on no 
business and is deprived of the means of carrying it 
on.*® Likewise a statute making directors failing 
to file a prescribed annual report liable for the debts 
of the corporation unless, within a stated time after 
the limitation for filing the report, they file a cer¬ 
tificate of the fact that the other directors have re¬ 
fused to file the report, does not ajiply where, before 
the time for filing this certificate has expired, the 


corporation’s annual report accom¬ 
panied by unindorsed check was re¬ 
ceived day before last day for filinfi:, 
secretary of state was not obli^c’d 
to hie it until check was paid, and 
it may be inferred that he did not.— 
Sherman v. Credit Finance Corpora¬ 
tion. supra. 

36. Colo.—Buckman v. H. A. Marr 
Grocery Co., 300 P. 894, 89 Colo. 
183. 

37. • Colo.—Thatcher v. Salomon, 64 
P. 368, 16 ColoApp. 150. 

N.y.—Rhodes v. Hinds, 79 N.Y.S. 
437, 79 App.Div. 379. 

38. Mich.—Van Etten v. Eaton, 19 
Mich. 187. 

39. N.Y.—Uptegrove v. Schwarz- 
waelder, 61 N.Y.S. 623, 46 App.Div. 

* 20, affirmed 60 N.E. 1121. 167 N. 
Y. 587. 


Bank. Colo., 62 F. 883, 10 C C.A. 
429. 

14a C.J. p 215 note 99. 

41. N.Y.—Stieffel v. Tolhur.st, 78 N. 

Y.S. 1034, 67 App.Div. 621. 

14a C.J. p 215 note 2. 

48. N.Y.—Wood, etc., Co. v. English, 
67 N.YS. 371, 55 App.Div 64U, re¬ 
versing 65 N.Y.S. 521, 31 Misc. 
667. 

43. N.Y.—Lee v. Jacob, 56 N.Y.S. 
645, 38 App.Div. 531. 

44. Mont.—Dally v. Marshall, 133 P. 
681. 47 Mont. 377. 

14a C.J. p 216 note 5. 

45. N.J.—Benjamin v. Laffray, 76 A. 
775, 79 N.J.Law 310. 

48. Colo.—Edmisten v. M. E. Smith 
& Co., 186 P. 258. 67 Colo. 1. 

14a C J. p 209 note 88. 

47. Ark.—Beekman Lumber Co. v. 

Ahern. 86 S.W. 842, 76 Ark. 107. 
14a C.J. p 210 note 89. 
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48. N.y. —Emery v. De Peyster, 78 
NYS. 1056, 77 App Dlv. 65, 12 N.Y. 
Ann Cas. 218. 

49. N.l.—Benjamin v. Lflffrny, 75 
A. 775, 79 N.J.Law 310—Metropoli¬ 
tan Casualty Ins. Co. of New York 
V. Brooker. 185 A. 926. 14 N.J Misc. 
474. 

DlMOlntloa hjr goTernor's proolama. 
tlon 

Officer of corporation dissolved by 
governor’s proclamation who was 
notified by judgment creditor of cor¬ 
poration to file certificate showing 
total amount of capital stock paid 
and manner in which it was paid 
held not liable to judgment credi¬ 
tor for corporation’s debts because 
he did not file certificate, since of¬ 
ficer ceased to be officer on dissolu¬ 
tion of corporation, and became 
merely one of trustees for purpose 
of winding up corporation's affairs. 
—Metropolitan Casually Ins. Co. of 
New York v. Brooker, supra. « 


4a U.S.—Tabor v. Commercial Nat. 
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corporation has ceased to exist.®® A technical dis¬ 
solution is not necessary to absolve the directors or 
trustees from the duty of making, publishing, and 
filing a report; a dc facto dissolution or total aban¬ 
donment will be sufficient.®^ The filing of such a 
report is also excused where, before the time for 
filing it arrives, the object fails for which the cor¬ 
poration was organized, and there is neither ability 
nor intention to prosecute its business where it 
is adjudged a bankrupt and its entire property has 
passed into the hands of an assignee in bankrupt- 
cy,®3 or where it is insolvent or adjudged a bank¬ 
rupt, a receiver or trustee appointed, and the cor¬ 
poration and its officers restrained from transac¬ 
ting any business;®^ where a receiver has been ap¬ 
pointed,®® or where a receiver has been appointed 
and gone into possession of all the property of the 
company,®® or where the trustees pass a resolution 
that the corporation shall cease to transact busi¬ 
ness, and thereupon resign their offices to take effect 
at the end of their term, and do not act thereafter.®^ 
However, to relieve directors from the duty of filing 
a re])ort, there must be a dissolution of the corpo¬ 
ration in law or one in fact resulting from a total 
abandonment of its business and its being put in 
such a position that it does not intend to and cannot 
continue or resume operations under its franchise.*®*^ 
While, except in some jurisdichons,®® a total aban 
donmeni of the enterprise, cither before®^ or aft- 
er®i the corporate organization was elYected, may be 
shown in defense, the abdiulonment of the business 
and franchises of the conKiration must be certain 
and final, and such as to ]Mit the comiiany beyond 
the possibility of resuming business, in order to con¬ 
stitute a disstdution in fact which will excuse the 


directors from filing a report.®^ The making of a 
general assignment for the benefit *of creditors is 
not sufficient,®® nor is a mere cessation of busi¬ 
ness,®** nor even a cessation of business coupled 
with the fact that the company is closing up its 
affairs;®® and the attending circumstances may 
be such that an application for a dissolution does 
not relieve the directors from their statutory duty 
in regard to the report.®® The existence of a cor¬ 
poration is not terminated so as to relieve the di¬ 
rectors of the duty of filing the report because the 
corporation has transferred a large jiart but not all 
of its property, provided it still exercises acts of 
absolute ownership over some of it.®^ The ques¬ 
tion whether the directors are relieved from the 
duty of filing a report depends on the condition 
of the company in fact and not on any view the 
directors may take of the facts.®® After a corpo¬ 
ration has been practically dissolved by the aban¬ 
donment of its business and the deprivation of its 
property, the fact that it defends an action does not 
revive its life and require the filing of reports.®® 

It is no ground for excusing the directors of a 
corporation from filing a statutory report that its 
accounts have not been kept in such a way as to 
enable them to give a detailed statement of receipts 
and disbursements, as required by the blank form 
furnished by the secretary of state,''® or that the 
auditor of the slate who ])rescribed the form of such 
reports failed to notify the corporation of it, or to 
mail to it a cofiy of the prescribed form."^! The 
omission to file the report is not excused by an offi¬ 
cer intrusting the duly to another who fails to per¬ 
form it.*^® 


BO. NY.—Western Nat. Bank v Fa- 
hov, 62 N Y S. S2, 29 Misr 467- 
IMllsburph Urduriion Oo v TH’ 
l.<*on. 60 NYS. 262, 29 Ml.so 1:J0 

61. N.Y.—Drucc v. Tlutt. 80 N.Y. 

279. 

14a C.J. p 216 note 10. 

52. N.Y.—Kirkland v. Kille, 2 N.K 
36. 99 N.Y. 390. 

14a C.J p 216 note 11. 

53. N Y.—Honneli v. Griswold, 80 
N.Y. 128. 

54. N.J.—Benjamin v. LafCray, 75 A. 
776, 79 N.J.Baw 310. 

56. N.Y.—Huguenot Nat. Bank v. 
Studwell, 74 N.Y. 621, reversing 6 
Daly 13. 

66. N.Y.—Cochran v. Smith, 64 N.Y. 
Super. 117. 

67. N.Y.—Van Amburgh v. Baker, 
81 N.Y. 46. affirming 14 Hun 615— 
Wade V. Baker, 14 Hun 616, af¬ 
firmed 81 N.Y. 46, 622. 


58. N Y —TIorroi-ks Desk Co. V j 
Fangel, 75 N Y.S. 967, 71 App Div 
.313 

69. Mont.—Guns v. Switzer^ 24 P I 
18. 9 Mont. 408. i 

14a C J p 216 note 19. ! 

60. N.Y.—De Witt v. Hastings, 69 
N.Y 518. 

14a C.J. p 216 note 20. 

61. N.T.—Dosee v. Bullard, 79 N.Y" 
404 

14a C.J. p 216 note 21. 

62. N.Y’.—Stevenson v Cow’an, 82 N. 
Y.S. 78. 84 App.Div. 135. 

14a C.J. p 216 note 22. 

63. N.Y.—Horrocks Desk Co. v. Fan- 
gel. 76 N.Y.S. 967, 71 App.Div. 313. 

14a C.J. p 216 note 23. 

64. N.Y.—Stevenson v. Cowan. 82 N. 
Y.S. 78, 84 App.Div. 135, 137. 

14a CJ. p 216 note 24. 

65. N Y.—Sanborn v. Defferts, 58 N. 
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T. 179. 16 AbliPr.N.S. 42—Brown 
\ Clark. 30 N.Y S 801. SI Hun 267. 

66. N.Y—Jersey City First Nat, 
Hank v. Lamon, 29 N.E 321, 130 N 
Y. 366, reversing 8 N Y.S. 444, 55 
Hun 414. 

14a C.J. p 216 note 26. 

67. N Y.—Witherow v. Slaybaek, 53 
N.E. 681, J58 NY. 649, 70 Am.S R 
507. reversing 32 N.Y’.S. 746, 11 
Mise. 626 

68. N.Y".—Cochran v Smith, 54 N.Y. 
Super. 117. 

14a C.J. p 217 note 28. 

69. N.Y.—Wamsley v. Palmer, 6 N. 
YSt. 307. 

TO. Kan.—State v. P"enn. 56 P 483, 
60 Kan. 306. 

71. Ky.—Louisville, etc. Ferry Co. 
V. Commonwealth, 47 S W. 877, 104 
Ky. 726, 20 Ky L 927 

72. N.Y".—Whitney v. Cammann, 33 
N.E. 305, 137 N.Y. 342. 
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§ 896. Making False Reports 

a. In general 

b. Persons liable 

c. Knowledge and intent 

d. Measure of liability 

a. In General 

There are statutee which Impose liability on directors 
or officers making or filing false reports or certificates. 
For liability to attach It is generally required that the 
report be false In a material representation. 

In a number of states there arc statutes impos¬ 
ing liability on officers or directors who make false 
reports or certificates.^^ The filing of a false re¬ 
port under such a statute is a distinct ground of 


liability; hence the action must be predicated there¬ 
on if there is to be recovery for such a filing. 

To be within such a statute it is usually required 
that the report be false in a material representa¬ 
tion,*^5 a statement as to the value of corporate as¬ 
sets,*^® or as to the-value of property received in 
payment of capital stock,being such a material 
representation. Although a false statement as to 
value of property may be the basis of liability un¬ 
der the statute, allowance must be made for honest 
differences of opinion.*^* 

Various reports and certificates have been held to 
be false*^® and various reports and certificates have 


73. N.J.—Quimby v. Waters, 28 N.J. 

Law 633. 

14a C.J. p 217 note 34. 

Object of statute 

(1) “The purpose of these statu¬ 
tory provisions is to give to the pub¬ 
lic information under the sanction 
of the oath of responsible offioors 
concerning the character and condi¬ 
tion of the corporation, so that those 
dealing with it may know or have 
means of knowing the facts concern¬ 
ing its financial resources and busi¬ 
ness responsibility as far as afforded 
by the subjects included within the 
requirements of the certificate.*'—H. 
B. Humphrey Co. v. Pollack Roller 
Runner Sled Co., 180 N.E. 164. 166, 
278 Mass. 350. 

(2) “While it may have been, and 
doubtless was, designed to have a 
deterrent effect upon directors in 
signing without careful scrutiny as 
to their truth statements and reports 
required by law, its primary design 
and dominant result are not punish¬ 
ment of the director but security to 
the creditor of the corporation.*’— 
Frank Kumin Co. v. Marean, 186 N.E. 
780, 781, 283 Mass. 332. 

Statute applicable , 

Suit to enforce individual liability 
of corporate officers on ground that 
certificate of condition was false, is 
governed by statute making directors 
liable for knowingly making false 
material representations in report 
and not by statute which became ef¬ 
fective May 13, 1931, and which dealt 
with liability of corporate officers for 
making false statements or reports 
notwithstanding bill of complaint 
was dated Oct. 19, 1931, and was 
entered on Nov. 6, 1931, where latest 
item in statement of plaintiffs' ac¬ 
count against corporation was dated 
July 23, 1930.—Orvis v. Jackson, 194 
X.E. 89. 289 Mass. 348. 

Osrtlfloats aftsr paymsut of capital 
stock 

Under a statute requiring the offi¬ 
cers to record and publish a certifi¬ 
cate within a specified time after the 


capital stock of the corporation has 
been paid, leaving it to the officers 
to determine when the capital stock 
has been paid, and imposing liability 
for falsity In the certificate, a con¬ 
tention that because the report or 
certificate is false it is not such a 
statement as is called for by the 
statute and hence is not within the 
.statute was held to be without merit. 
The court said in this case: “By the 
act of recording and publishing the 
certificate, the defendants, on the is¬ 
sue as to its truth or falsehood, are 
precluded from alleging that the time 
for doing it had not arrived, inas¬ 
much as, if true, it would have been 
a strict compliance with the terms of 
the section.”—Waters v. Quimby, 27 
N.J.Law 296, 303. 

74. • Colo.—Schroeder v, Snarr, 189 P, 
931, 68 Colo. 418. 

75. Mass.—^Unlted Oil Co. v. Eager 
Transp. Co., 173 N.E. 692, 273 Mass. 
375. 

14a C.J. p 217 note 35. 

Omlsslou of pledge 

Omission to state in assets column 
of certificate of condition of corpora¬ 
tion that “Cotton held for Mills” was 
impledged is not material representa¬ 
tion within statutes making directors 
liable for corporate debts.—Orvis v. 
Jackson, 194 N.E. 89, 289 Mass. 348. 

76. Mass.—Standard Oil Co. of New 
York V. Back Bay Hotels Oarage, 
188 N.E. 619, 285 Mass. 129—Unit¬ 
ed Oil Co. V. Eager Transp. Co., 173 
N.E. 692, 694, 273 Mass 375. 

14 C.J. P 217 note 37 [a] (5). 

Effect of accuracy of net condition 
A false statement as to assets and 
liabilities is false in “material de¬ 
tails,” with consequent liability, even 
though the statement accurately 
shows the net condition of the com¬ 
pany as represented in the amount of 
profit and loss. Hence a representa¬ 
tion on the asset side as to the value 
of certain property, which was a ma¬ 
terial representation, and which, 
standing alone, was false, being ex¬ 
cessive, was held not corrected by an 
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item of “reserves” on liabilities side 
which included depreciation for such 
property.—United Oil Co. v. Eager 
Transp. Co., supra. 

77. Mass.—^II. B. Humphrey Co. v. 

I Pollack Roller Runner Sled Co., 

180 N.E. 164, 278 Mass. 350. 

78. Mass.—Standard Oil Co. of New 

York v. Back Bay Hotels Garage, 

188 N.E. 619, 285 Mass. 129. 

79. Advaucss as rnsrehaadiss 

Designation by officers, in annual 

report of corporation distributing 
moving picture prints, of advances 
to its distributors on account of an¬ 
ticipated royalties as “merchandise,” 
held false representation, rendering 
officers liable for debts of corpora¬ 
tion, under Oen.L. c. 156 §S 36, 38, 47, 
although officers were not conscious 
of the wrongdoing, since “merchan¬ 
dise” is limited to subjects of com¬ 
merce, goods, wares, and commodities 
having an Intrinsic value, and use 
of term to describe advances w'as 
misleading.—Empire Laboratories, 

Inc., V. Golden Distributing Corpora¬ 
tion, 164 N.E. 772, 266 Mass. 418. 
Value paid for stock 

(1) Statutory requirement of cer¬ 
tificate of corporate condition, stat¬ 
ing amount “paid” on capital stock, 
cannot be met by Inflated or grossly 
exaggerated statement of value, since 
“paid,” as used in the statute means, 
as applied to things other than cash, 
payment at reasonable and honest 

1 valuation.—H. B. Humphrey Co. v. 
Pollack Roller Runner Sled Co., 180 
N.E. 164, 278 Mass. 350. 

(2) Hence a certificate stating that 
the amount paid on ten thousand 
shares of par value stock was one 
hundred thousand dollars, when only 
a trifle more than half of such 
amount was paid in cash, and the 
other things turned over to the cor¬ 
poration were worth only a small 
proportion of the other half, is false. 
—H. B. Humphrey Co. v. Pollack Rol¬ 
ler Runner Sled Co., supra. 

(3) Other Instances see 14a C.J. 
p 217 note 37 [a] (l)-(4), (6). 
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been held to be not false^^ within the meaning of 
such statutes. 

b. Persoiu Liable 

Only perfons occupying corporate office and signing 
the false report are liable under such a statute. 

Under a statute imposing^ liability on directors or 
officers making^ or filing a false report, only those 
directors or officers who sign the false report or cer¬ 
tificate are liable,and persons not holding office 
at the time the false report is filed are not liable.*^ 
However, officers responsible cannot avoid liability 
for a debt contracted while they are in office by re- 
sigfning before judgment on the debt is recovered 
against the coriwration.** 

When the statute is by its terms applicable to 
officers of corporations, a director is an “officer” 
within the meaning of the statute,** but a person 
who makes a certificate of organization for the pur¬ 
pose of bringing the corporation into being with 
power to elect officers and conduct its business is 
not,*® nor is the statute applicable where before the 
cause of action arose the affairs of the corporation 
had passed into the hands of officers of the courts 
and the company and its officers had been restrained 
from transacting any of its business or exercising 
any of its franchises or privileges.** 

The fact that the director putting forth the false 
report is also a creditor of the corporation does not 
relieve him from liability.*^ 

Under a statute making officers liable for dam¬ 
ages resulting from false representations in official 
reports, etc., concerning the corporation or its busi¬ 


ness, corporate officers are not liable to a purchaser 
of stock for representations made in circulars issued 
by other officers, unless it is shown that the issu¬ 
ance of the circulars and their presentation to the 
purchasers were the result of a preconcerted ar¬ 
rangement and design by and between all of the offi¬ 
cers to cause the issuance of such circulars.** 

c. Knowledge and Intent 

Whether knowledge of the falelty of the report le 
neceeeary for liability to attach depend! on the wording 
of the particular statute. 

Basically whether knowledge of the falsity of 
the report or good faith, on the part of the officer 
sought to be held, is a factor in fixing his liability 
depends on the wording of the particular statute in¬ 
volved. Under some of these statutes it has been 
held essential to the liability of the director or offi¬ 
cer that the report or certificate be knowingly and 
willfully false,** as where the statute uses the 
words “knowing it to be false.”** 

Where, however, the language of the statute does 
not require such an interpretation it is easier and 
more just to regard it as having been enacted for 
the security of the public, and to treat it as impos¬ 
ing upon directors the duty of knowing the truth or 
falsity of the report which they put forth and to 
charge them with the consequences of their negli¬ 
gent ignorance if the report is false.*i Thus, where 
the statute imposes liability for a false statement 
which the officer knows to be false or “on reason¬ 
able examination could have known.” consciousness 
of falsehood is not essential if the facts arc known 
and would show to the jrdinary mind that the state- 


Persoii! lilted ai itocklioldiri 

A report is false within the stat¬ 
ute where it states that two naniod 
persons are stockholders and that the 
amount of thoir slock has been paid 
in, when in fact they an* not stock¬ 
holders at all.—Brand v. Godwin, 8 
N.Y.S. 339, 9 N.Y.S. 743, 15 Daly 466. 

80 . Cal.—Craig v. Wade, 112 P. 891. 

169 Cal. 172. 

14a C.J. p 217 note 38. 

OmiBPionp 

(1) The omission from the asset 
column of the report that “Cotton 
held for Mills'* was impledged was 
held not in itself a false statement 
in a material representation on which 
creditor relied.—Orvis v. Jackson, 194 
N.E. 89. 289 Mass. 348. 

(2) Other instances see 14a C.J. p 
217 note 38 [a]. 

Pladg! not mortgage or fnndod dolit 

Statement of condition of rarpora- 
tion filed with secretary of common¬ 
wealth held not false because not 


listing pledges as mortgages or fund¬ 
ed indebtedness or floating indebted¬ 
ness, since “pledge” is not a mort¬ 
gage or funded indebtedness.—Orvis 
V. Jackson, supra. 

Znterim receipt not false 

Corporation’s treasurer, who signed 
interim receipts for corporation's 
notes, which were never issued, held 
guilty of no fraud or negligence re¬ 
specting language of receipt which 
stated that bearer would receive note 
when, as, and if issued.—Carpenter 
V. Witbeck, 208 N.Y.S. 645. 212 App. 
Div. 181. 

81 . Mas.s.—^United Oil Co. v Eager 
Transp. Co.. 173 N.K. 692, 273 Mass. 
376. 

14a C.J. p 217 note 39. 

88. Ark.—South Arkansas Grocery 
Co. V. Lee, 271 S.W. 449, 168 Ark. 
599. 

83 . Mass.—^Empire Laboratories, 
Inc., V. Golden Distributing Corpo¬ 
ration. 164 N.E. 772, 266 Mass. 418. 
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84 . N Y.—Torbett v. Eaton, 1 N.Y.S. 
614, 49 Iliin 209. affirmed 20 N.E. 
876, 113 N.Y. 623 mem—Brand v. 
Godwin, 3 N.Y.S. 807. affirmed 8 N. 
Y.S. 339, 9 N.Y.S. 743, 15 Daly 456. 

85. N J.—Thompson-Houston Elec¬ 
tric Co. V. Murray, 37 A. 443, 60 N. 
J.Lrw 20. 

88. N..T.—Benjamin v. Laffray, 75 A 
77.5, 79 N.J.Law 310. 

87. N.Y.—liichards v. Crocker, 9 N. 

Y.St. 631, 19 Abb.N.Cas. 73. 

8& Cal.—Smeland v. Renwick. 196 P. 
283. 60 Cal.App. 565. 

89 . N.Y".—Butler v. Smalley, 4 N.E. 
104, 101 N.Y. 71, 3 How.rr.,N.S.. 
256. reversing 49 N.Y.Super. 492. 

14a C.J. p 217 note 44. 

90 . N.J.—^Benjamin v. Laffray, 76 A.. 
776, 79 N.J.Law 310. 

14a C.J. p 218 note 45. 

91 . Ky.—Allen v. Neale, 121 S.W. 
612, 134 Ky. 690, 697. 

14a C.J. p 217 note 46. 
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ment could not be true.®* In such a case mere good 
faith on the part of the officer is not sufficient to 
absolve him from liability,®* it being only where 
the falsity could not have been known on reasonable 
examination that good faith is an excuse.®^ 

Where the statute requires a knowledge of the 
falsity of a certificate stating that the capital slock 
has been paid in cash in order to impose liability, 
defendant cannot be held liable where he was ad¬ 
vised by counsel that the mode adopted for payment 
of the slock constituted a payment in cash.®^ Ad¬ 
vice of counsel will not exonerate defendant, how¬ 
ever, if he knew all the facts.®® Defendant’s knowl¬ 
edge of the falsity of the certificate must be deter¬ 
mined with reference lo the meaning which the cer¬ 
tificate would convey, and which he supposed it 
would convey, to the public for whom it was made. 
Where one makes such a certificate which is false 
and which is known by him to be false, and which 
is of such a kind that it is likely at some time to be 
acted on, a purpose to deceive is sufficiently shown; 
it is no defense in such case that defendant did not 
have an affirmative intention to sell stock or obtain 
a credit by means of the certificate, nor does the 
fact that plaintiff was not deceived by the certificate 
and that he contracted the debt of which he now 
seeks payment without having seen the certificate 
affect his rights or the liability of defendant under 
the statute.®*^ 

Where the valuation of the property received for 
stock is not fixed by an actual market value but rest" 
necessarily on opinion, a valuation honestly made 

92: Maas.—H. B. Humphrey Co. 

Pollack Roller Runner Sled Co., 

180 N.E. 164, 278 Mass. 350. 

Under earlier statutes 

“Under the law as it existed before 
the enactment of St.l911, c. 488, | 1, 
this court held that bad faith in mak¬ 
ing the return must be shown before 
a corporate official could be held lia¬ 
ble to creditors for the debts of the 
corporation. The language of the 
statutes then In force imposing the 
liability made the officers liable if 
they signed a certificate required by 
law 'knowing it to be false* (Rev. 

Laws, c. 110, § 58), or 'which they 
know to be false’ (St.l903, c. 437, S 
34) in any material representation. 

The court held that actual knowledge 
of the falsity and bad faith in mak¬ 
ing the representation were essen¬ 
tial to liability. Stebbins v. Ed- 
mands, 12 Gray, Mass., 203; Felker 
V. Standard Yarn Co., 22 N.E. 896; 

International Paper Co. v. Gazette 
Cu., 66 N.E. 636, 182 Mass. 578; Har- 
vey-Watts Co. v. Worcester Umbrel¬ 
la Co., 78 N.E. 886, 193 Mass. 138. 

See, also Heard v. Pictorial Press. 


but which the future proves to be a mistake will 
not render the officers liable.®* 

d. Measure of Liability 

The extent to which the time when a debt against 
the corporation has arisen is a factor in determining lia¬ 
bility therefor depends on the wording of the particular 
act. 

The penalty provided by some of these statutes is 
more comprehensive and far-reaching with respect 
lo liability than that imposed by other statutes for 
failing to make, file, and publish any report, the 
officers who sign the false or untrue report being 
made liable for all the debts of the company con¬ 
tracted while they are officers or stockholders there¬ 
of.®® Under such a statute, or a similar one, there 
is no liability for debts contracted before the report 
was made;^ but under a statute providing that of¬ 
ficers knowingly making a false certificate of the 
condition of the corporation shall be ‘‘liable for all 
its debts,” they are liable for all ifs debts then ex¬ 
isting, without reference to the dates when con¬ 
tracted ; the language is not limited to debts occur¬ 
ring after the making of the certificate.* Directors 
and officers are not liable for a debt contracted dur¬ 
ing the year in which they have filed a true certifi¬ 
cate, statement, or report notwithstanding in the 
preceding year they had filed a false report.* 

Where the statute makes the officer liable for the 
damages which naturally follow from or are caused 
by the false report, the value of property involved 
which has been fixed by the contract of tlvi parties 
is conclusive.^ 

97 . Maas. — IFeard v. Pictorial Press, 
65 N.E. 901, 182 Ma.sa. 530. 

SB, Mass.—H. B. Humphrey Co v. 
Pollack Roller Runner Sled Co., 180 
N.E. 164. 278 Maas. 350. 

Talus of patent rights 
Where dlrcctora honestly evaluated 
patent rights received in exchange 
for capital stock, they are not liable 
if future proves that directors were 
mistaken.—H. B. Humphrey Co. v. 
Pollack Roller Runner Sled Co., su¬ 
pra. 

99 . N.Y.—^Whitney Arms Co. v. Bar- 
low, 68 N.Y. 34, affirming 41 N.Y. 
Super. 220. 

Mont.—Glddings v. Holter. 48 P. 
8, 19 Mont. 263. 

14a C.J. p 218 note 54. 

2 . Mass. — Standard Oil Co. of New 
York V. Back Bay Hotels Oarage, 
188 N.E. 619, 285 Mass. 129—Felk¬ 
er V. Standard Yarn Co., 19 N E. 
220, 148 Mass. 226. 

3 . Ark. — Felker v. James, 162 S.W. 
776, 111 Ark. 37. 

4. N.Y.—Parsons v. Johnson, 50 N. 
Y.S. 780. 28 App.Dlv, 1. 


65 NE. 901, 182 Ma.ss. 530.*’—Berk¬ 
shire Coal & Grain Co. v. Wing, 158 
N.E. 269, 261 Maas. 38. 

93. Mas.s.—Berkshire Coal & Grain 
Co. V. Wing, supra. 

94. Maas.—United Oil Co. v. Eager 
Tran.ap Co., 173 N.E. 692, 273 Mass. 
375—Empire Laboratories, Inc. v. 
Golden l>istributJng Corporation, 
164 N.E. 772, 266 Mass. 418—Berk¬ 
shire Coal & Grain Co. v. Wing, 158 
N.E. 269, 261 Mass. 38. 

95. Mass.—Harvey-Watts Co. v. 
Worcester Umbrella Co., 78 N.E. 
886, 193 Mass. 138—International 
Paper Co. v. Gazette Co., 66 N.E. 
636, 182 Mass. 578. 

96. Mass.—B. Humphrey Co. v. 
Pollack Roller Runner Sled Co., 180 
N.E. 164, 278 Mass. 350. 

Xsason for zuls 

Advice of counsel Is material in de¬ 
termining whether the directors know 
the facts to be false. It does not pro¬ 
tect them when they know all the 
facts.—^H. B. Humphrey Co. v. Pol¬ 
lack Roller Runner Sled Co., supra. 
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§ 897. -Creating Excessive Debts 

a. In general 

b. Limits prescribed 

c. Persons liable 

d. Nature and extent of liability 
a. In (General 

Statutes in many Juriedictiont Impose personal liabil¬ 
ity on directors or officers for incurring corporate Indebt¬ 
edness beyond specified limits; for liability to exist there¬ 
under the case must be brought squarely within their 
terms. 

Various charter and statutory provisions prohibit 
the directors from contracting debts in behalf of the 
corporation beyond a stated limit, and make them 
personally liable for any such excess of indebtedness 
or for the loss or damage caused thereby.® The 
only effect of such statutes on the rights of creditors 
is to enlarge them,® 

Liability under such a statute exists only where 
the case is brought squarely within its terms.^ Ob¬ 
viously there is no liability under such a statute 
where the debts of the corporation arc not in excess 
of the prescribed limit;® neither docs the statute 
apply where, subsequent to its passage, the legis¬ 
lature has removed the limitation of indebtedness® 
or has expressly authorized the directors of a cor¬ 
poration to contract debts in excess of the prescrib¬ 
ed limit.^® The meaning of all these statutes is, 
whether or not they say so in direct terms, that the 


excess of corporate indebtedness which will render 
the directors personally liable must have existed at 
one time,ii and that time must either have been the 
time of the creation of the particular debt upon 
which it is sought to charge the directors or else 
that debt must have been created whtn the statutory 
limit was full.^® 

The mere fact a creditor is party to the transac¬ 
tion creating the excessive indebtedness does not es¬ 
top him from enforcing the statutory liability.On 
the other hand, knowledge on the part of the credi¬ 
tor that the debt limit has been exceeded has been 
held to bar recovery.^^ 

Application to particular corporations. Such a 
statute has been held to impose liability on directors 
of a corporation which has only a de facto exist¬ 
ence.^® On the other hand, it has been held that 
such a .statute refers only to dc jure corporations 
and is to be distinguished from statutes imposing 
liability on persons who contract debts in the name 
of the corporation before it has been completely or¬ 
ganized in the manner specified by statute.^® 

The right of action by or on behalf of the credi¬ 
tor to enforce the liability created by such a stat¬ 
ute is not determined by a dissolution of the corpo- 
ration.i'^ It is therefore no defense to such an ac¬ 
tion that a proceeding has been commenced to dis¬ 
solve the corporation,!® or that a receiver of its as- 


6. Ky.—Federal Chemical Co. v. Pad- 
dock, 94 S.W.2d 645, 264 Ky. 338. 

Pa.—Gceen v. Whitehead, 6 I’a.DiBt. 
613. 

Vaanthorisad char^ar provlaion 

Where the form and contents of a 
corporate charter are prescribed by 
the statute, the inclusion In a char¬ 
ter of an unauthorized clause lmpo.««- 
Ing liability on directors contracting 
indebtedness beyond the spocifled 
limit is ineffective to render directors 
having no knowledge of such clause 
BO liable, although it does not inval¬ 
idate charter.—Anderson-Dulin-Var- 
nell Co. V. Williams, 266 S.W. 697, 
148 Tenn. 388. 

Assignability of right see Assign¬ 
ments fi 37. 

6l Miss.—Sells v. Hosedale Grocery, 
etc., Co., 17 So. 236, 72 Miss. 690. 
14a C.J. p 218 note 69. 

7. Mass.—Merchants' Bank v. Stev¬ 
enson, 5 Allen 398 

14a C.J. p 218 note 60. 

8 . Tenn.—Albitzlgui v. Guadalupe y 
Caloo Min. Co., 22 S.W. 739, 92 
Tenn. 698. 

9. Pa.—Miller v. York Coated Paper 
Co., 39 f*a Super. 638. 

10. N.H.—Niagara Bridge Works v. 
Jose, 69 N.H. 81. 


11. Iowa.—^Parsons v. Rinard Grain 
Co., 173 N.W. 376, 186 Iowa 1017. 

Mo.—Kritzer v. Woodson, 19 Mo. 327. 

12. N.Y.—Seneca County Bank v. 
Neass, 6 Den. 329, affirmed 3 N.Y. 
442. 

13. Okl.—Colcord v. Granzow, 278 P. 
654, 659, 137 Okl. 194, 64 A.L. R 
699. 

Season, for rule 

"The inhibitionN of the provision 
are against the directors of the cor¬ 
poration, and none other. No duty 
rests upon third persons to see that 
the corporate business is safely and 
properly managed, and. of course, the 
statute does not attempt to say what 
persons, other than the directing of¬ 
ficers of a corporation, shall not do 
with reference to the corporate busi¬ 
ness. A contract creating indebted¬ 
ness in excess of the subscribed cap¬ 
ital stock of a corporation is not il¬ 
legal and void as to the creditor. 
The statute recognizes the validity of 
the contract for the purpose of suit 
by providing that the directors shall 
be liable Individually to the full 
amount of the debt so contracted, and 
places no condition on the right to 
enforce liability such as here con¬ 
tended for. K plaintiffs were charg¬ 
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ed with knowledge of the authorized 
capital stock of the corporation, of 
the statutory inhibitions against the 
directors, and courts would not lend 
aid in enforcing contract.*? of this 
character, such would tend to defeat 
the primary purpose of the .statute 
and place a premium upon the direc¬ 
tors’ wrongdoing.”—Colcord v. Gran¬ 
zow, supra. 

14. Ky.—Federal Chemical Co. v. 
raddoi k, 94 S.W.2d 645, 264 Ky. 338 
—Phoenix Third Nat Bank v. Mar¬ 
tin. 293 S.W. 1064. 219 Ky. 579-— 
Nuckels V. Hobinson-Pcttett Co., 
166 S.W. 972, 159 Ky. 214. 

15. Ky—Federal Chemical Co. v. 
Paddock. 94 S.W.2d 645, 264 Ky. 
338. 

16. Ill.—Gay v. Kohlsaat. 79 N E. 
77. 223 Ill. 260, affirming 126 Ill. 
App. 4. 

14a C.J. p 219 notes 66, 67. 

E.stoppel of directors or officers to 
deny corporate existence see .supra 

5 no. 

17. Ga—^Hargroves v Chambers, 80 
Gu 580. 

14a C.J. p 219 note 68. 

18. U.S.—Stephens v. Overstolz, C. 
C.Mo.. 43 F. 771. 
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sets has been appointed.^* Indeed by the express 
terms of some of the statutes liability to creditors 
arises only in the event of dissolution,which in 
some cases has been held to mean a practical, and 
not necessarily a judicially adjudged, dissolution.^^ 

Corporations organized under special legislative 
acts are not subject to a general statute of this na¬ 
ture unless it is expressly so provided by statute .22 
However, the use of the word “charter” in the stat¬ 
ute imposing liability does not prevent its applica¬ 
tion to corporations organized under the general law 
as well as those organized under special acts.23 

b. Limits Prescribed 

Where the Indebtedneei It limited to the amount of 
the capital stock, or capital stock subscribed and paid, 
the assets and property of the corporation are not con¬ 
sidered. In determining the total indebtedness debts due 
directors are included, but not the capital stock of the 
corporation or damages for breach of contract. 

The most common provision of this nature is one 
making the directors liable for creating debts in 
excess of the amount of the capital stock actually 
paid in. As so used, the term “capital stock paid in” 
means the amount subscribed and paid by the stock¬ 
holders and not the entire assets and capital of the 
corporation.24 Similarly, where the statutory liabil¬ 
ity is for indebtedness in excess of the amount of 
the capital stock, no account is taken of the value of 
the capital stock or of the assets or the property of 
the corporation. In other words, the creation of 
the liability does not depend on the solvency or in¬ 
solvency of the corporation at the time the director 
assents to allowing its indebtedness to exceed* its 
capital stock.25 


A limitation of indebtedness to the subscribed 
capital stock means all the subscribed capital stock 
regardless of whether all or only part of it has been 
paid in, and regardless of the disposition which 
have been made of it.2® 

Determining indebtedness. Debts which are not 
due are nevertheless debts to be taken into consid¬ 
eration in determining whether the statutory limit 
has been passed.27 

The bonded indebtedness of the corporation^^ 
and its notes secured by mortgages^^ constitute 
debts to be included, as do debts owing by the cor¬ 
poration to the directors.*® On the other hand, 
the capital stock of the corporation is not a debt to 
be so included,*^ nor is damages for breach of con¬ 
tract such a debt.** Bonds prepared, signed, and 
in the treasury but not issued and sold are not an 
indebtedness of the company within the meaning of 
the statute.** 

A mortgage given by a bank to secure a deposi¬ 
tor in the repayment of his deposits does not violate 
a statutory prohibition against increasing the in¬ 
debtedness of the bank without the consent of the 
stockholders so as to make the directors personally 
liable.*^ 

c. Pergons Liable 

Ordinarily only directors or effleers holding offlee and 
assenting to the creation of the indebtedness at the time 
the statutory limit is exceeded can be held liable. 

By the express terms or judicial construction of 
many of these statutes liability attaches only to 
those directors or officers untler whose administra¬ 
tion the excess occurs** and remains only as long 


19 . IT.S.—While V. How, CC.Mlch., 
29 F.Caa.No.17,649, 3 McLean 291. 

so. U.S.—Boomer v. Rowe, Mont., 
249 P. 946, 162 C.C.A, 144, revers¬ 
ing, D.C.. 244 F. 307. 

Okl.—SWofford Bros. Dry Goods Co. 
V. Owen, 133 P. 193, 37 Okl. 616, L. 
R.A.1916C 189. 

21 . U.S.—Boomer v. Rowe, Mont., 
249 F. 946, 162 C.C.A. 144, revers¬ 
ing, D.C.. 244 F. 307. 

22 . Vt.—Ricif V. Kennedy, 67 A. 971, 
76 Vt. 380. 

14a C.J. p 219 note 73. 

23. R.I.—-Baker v. Smith, 102 A. 721. 
41 R.I. 17. 

24h Pa.—Morimura v. Traeger, 11 
ra.Di8t. 378. 

Tenn.—Tradesman Pub. Co. v. Knox¬ 
ville Car Wheel Co.. 32 S.W. 1097, 
95 Tenn. 634, 49 Am.S.R. 943, 31 
L.R.A. 693. 

26. Ill.—Slater v. Taylor, 146 Ill. 


App. 97, affirmed 89 N.E. 271, 241 
Ill. 102. 

14a C.J. p 219 note 78. 

26. Cal.—Moore v. Lent, 22 P. 876, 
81 Cal. 602. 

27. N.Y.—Robinson v. Attrill, 66 
How.Pr. 121. 

28. Tenn.—Tradesman Pub. Co. v. 
Knoxville Car Wheel Co., 82 S.W. 
1097. 96 Tenn. 634. 49 Am.S.R. 948. 
31 L.R.A. 693. 

29. R.I.—Smith, etc., Co. v. Arnold, 
93 A. 666, 37 R.I. 512. 

30. Mass.—Thacher v. King, n N.E. 
648, 156 Mass. 490. 

14a C.J. p 204 note 94. 

31. Cal.—Moore v. Lent, 22 P. *876, 
81 Cal. 602. 

14a C.J. p 220 note 82. 

32. U.S.—Hart-Parr Co. v. Pratt, C. 
C.A.I11., 272 F. 471, 472. 

**XBdslitsdBSM*’ mm dsbts owed 

“ ‘Indebtedness’ as used in . . . 

[the] statute, is merely debts owed, 
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and . . . damages arising from a 
breach of contract is not a ‘debt,* or 
an ‘indebtedness,’ but is an unliqui¬ 
dated claim or demand not within the 
statute.”—^Hart-Parr Co. v. Pratt, su¬ 
pra. 

33. N.Y.—McClave v. Thompson, 21 
N.Y.Wkly.Dlg. 462. 

Tenn.—Webster v. Whitworth, Ch.A., 
63 S.W. 290. 

Sdb Pa.—Ahl V. Rhoads, 84 Pa. 319. 

35. Cal.—McKeehan v. Pacific Fi¬ 
nance Corporation, 8 P.2d 213, 120 
Cal.App. 678—Judson Mfg. Co. v. 
Wyckoff, 213 P. 269, 60 Cal.App. 
306. 

Ky.—Pheenix Third Nat. Bank v. 

Martin. 293 S.W. 1064, 219 Ky. 679. 
14a C.J. p 220 note 83. 
fKOMieqttsnt director 

One elected to offlee of director aft¬ 
er authorization for indebtedness has 
been voted is not liable.—Judson Mfg. 
Co. V. Wyckoff, 213 P. 269, 60 Cal. 
App. 305. 
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as they continue in office or until the indebtedness 
is reduced below the prescribed limit,®® De facto 
directors, however, are subject to the same liability 
as those regularly elected.®'^ 

In addition the liability is held to attach only to 
those directors or officers who assent to the making 
of the excessive debt.®® The assent contemplated 
is assent to the creation®® of the particular debt, 
given at the time of its creational with actual knowl¬ 
edge that the prescribed limit has been or is being 
exceeded^® and consisting of some ‘affirmative vol¬ 
untary act on the part of defendant or at least some 
active participation or cooperation in the particular 
transaction out of which the indebtedness arises.^® 
The assent must be given by the person sought to 
be charged, not as an individual or as a stockholder, 
but in his capacity as a director acting concurrently 
with a majority of the official board.^^ Under these 
rules liability cannot be predicated on a mere knowl¬ 
edge of an excess of indebtedness,^® or on a recog¬ 
nition of the indebtedness after it has been so con¬ 


tracted as to be binding on the corporation,^® or on 
mere negligence in leaving the management of the 
corporation to others and failing to keep informed 
as to its financial condition.^ 

Under some statutes, however, lack of knowledge, 
on the part of the directors sought to be held that 
the debt limit has been exceeded is considered im¬ 
material,^® and liability imposed not only on direc¬ 
tors who willfully violate the statute but also on di¬ 
rectors who neglect their duty by intrusting the 
management of the affairs of the corporation to offi¬ 
cers who contract debts in excess of the prescribed 
limit.^® Also a charter provision has been construed 
to impose liability on those directors under whose 
administration it is violated without reference to 
their absence or dissent.®® 

Some statutes require that the person sought to 
be made liable be present at the time the indebted¬ 
ness is authorized or contracted and some con¬ 
tain provisions for exonerating those directors who 
dissent.®® A simulated comi)liance with the mode 


36b Pa.—Morimura v. Traeger, 11 l»a. 
DIst. 378—Roth v. Flayford, 25 Pa. 
Co. 346. 

37- Cal,—McKeehan v. Pa<'lfl<' Fi¬ 
nance Corporation, 8 P.2d 213, 120 
Cal.App. 578. 

Dlraotor holding ovor after the ex¬ 
piration of his term is a director de 
facto if not de Jure and is subject to 
the provisions of the statute—Ba¬ 
ker V. Smith, 102 A. 721, 41 R I. 17. 
33. Iowa.—Preston v. Rowell, 257 N. 
W. 416, 219 Iowa 230, 97 A.L.H 
1140. 

14a CJ. p 220 note 85. 

39. Iowa.—Preston v. Howell, supra. 
14a C.J. p 220 note 86. 

40. Tenn.—^Allison v. Coal Creek, 
etc., R. Coal Co., 9 S.W. 226, 87 
Tenn. 60 

14a C.J. p 220 note 87. 

Attorney fee not anthorliod 

Provision in corporation's notes to 
pay attorney's fees, unauthorized by 
directors, creating debt exceeding 
subscribed capital stock, cannot be 
enforced against directors.—Colcord 
V. Granzow, 278 P. 654, 137 Okl. 194, 
64 A.I,<.R. 699. 

41. Vt.—De Witt Grocery Co. ▼. 
Ware, 95 A. 637, 89 Vt. 251. 

14a C.J. p 220 note 88. 

43. Iowa.—Parsons v. Rinard Grain 
Co., 173 N.W. 276, 186 Iowa 1017. 
14a C.J. p 220 note 89. 

Knowledge aesnmed 

President of corporation who was 
chief managing officer may be liable 
for debts owing general creditors ex¬ 
ceeding statutory limit not barred by 
limitation, since he must have known 
of creation of debts.—Preston v. 


Howell. 257 N.W. 415, 219 Iowa 230 
97 A.L.R 1140. 

43. 111.—Lewis v. Montgomery, 33 N 
E. 880. 145 Ill. 30. affirming 48 Ill 
App. 282. 

14a C.J. p 220 note 90. 

44. Tenn.— Tradesman Pub. Co. v. 
Knoxville Car Wheel Co., 82 S W. 
1097, 95 Tenn. 634, 49 Am.S.U. 943, 
31 L.K.A. .593. 

14a C,J. p 220 note 91. 

4k5. Vt.—De Witt <jrocery Co. v 
Ware, 96 A. 537, 89 Vt. 251 

46. Iowa.—Parsons v. Rinard Grain 
Co.. 173 N.W. 276, 186 Iowa 1017. 

14a C.J. p 220 note 93. 

Past debt not Included 

Code § 1622. making directors and 
officers of a corporation individually 
liable to creditors, where they know¬ 
ingly consent to any indebtedness not 
permitted by law, refers to the crea¬ 
tion of an indebtedness, and not to 
an existing or past debt.—Parsons v. 
Rinard Gram Co., 173 N.W. 276, 186 
Iowa 1017. 

Kenewal of debt 

Renewal by officers of a corpora¬ 
tion of a note to a bank, being the 
recognition of an indebtedness al¬ 
ready binding upon the corporation, 
was not the incurring of such an in¬ 
debtedness as would make the officers 
individually liable, within Code I 
1622, as knowingly consenting to an 
indebtedness exceeding the amount 
permitted by law.—Parsons v. Rinard 
Grain Co., supra. 

47. Iowa.—Parsons v. Rinard Grain 
Co., supra. 

14a C.J. p 220 note 94. 

48. Ky.—Federal Chemical Co. v 
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pBddork, 94 S W 2d 645. 264 Ky. 
3:i8—Pheenix Third Nat. Bank v. 
Martin. 293 S W. 1064, 219 Ky. 679. 

49. Ky—Randolph v. Ballard Coun¬ 
ty Bank, 134 S.W. 165, 142 Ky. 145 

50. Ga.—Hanks v. Darden, 18 Ga. 
318. 

51. Cal —We.‘<tern Mortgage & Guar¬ 
anty Co. V Gray. 8 P.2d 1016, 215 
Cnl 191, 80 A.L.R. 866—Irvine v. 
McKeon, 23 Cal. 472—Judson Mfg 
C«) v Wyckoff, 213 P. 269. 60 Cal. 
App. 305 

Presenoe before eleotloa to oftoe 

One who was present at a meeting 
in which indebtedness in excess of 
the amount of sub.scribed capital 
stock was authorized, and who was 
thereafter elected director at such 
meeting, is not liable under Civ.Code 
S 309, making directors liable for 
debts incurred in excess of the sub¬ 
scribed capital stock, unless they dis¬ 
sent or are absent, since, not being a 
director when the resolution was 
passed, his presence was w'lthout sig- 
niflcance, and he had no power to 
control the actions of the corpora¬ 
tion, and was under no obligation to 
dissent.—Judson Mfg. Co. v. Wyckoff, 
supra. 

Prior writton aMont 

Corporate director who prior to cre¬ 
ation of excess indebtedness merely 
gave his written assent thereto, but 
who was not present when wrongful 
act was done, held not personally 
liable for statutory penalty—West¬ 
ern Mortgage & Guaranty Co. v. 
Gray. 8 P.2d 1016, 215 Cal. 191, 80 A. 
L.R. 866. 

52. R.I.—Smith, etc.. Co. v. Arnold, 
93 A. 656, 37 K.l. 512. 
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prescribed by the statute for the exoneration of a 
dissenting director will not exonerate him where his 
course of conduct is inconsistent with any conclu¬ 
sion other than that of his assenting.^* 

d. Nature and Extent of Liability 

The liability under statutes restricting the amount of 
corporate indebtedness is heid to be that of a surety. 

The liability of directors and officers under the 
statutes imposing personal liability where the debt 
limit is exceeded has been held to be that of a sure¬ 
ty,®^ and hence attaches only on the failure or ina¬ 
bility of the corporation to pay.***5 Such liability 
before suit brought to fix it is not a debt, nor any 
fixed obligation to pay, but is only that from which, 
by the prescribed course, an obligation to pay may 
be raised.^® * 

While directors are not relieved from liability by 
the application of the assets of the corporation, aft¬ 
er its insolvency, to the payment of the excessive 
debts,®7 yet ^ creditor whose debt has been paid is 
not entitled to enforce the statutory liability, and 
no subsequent creditor can enforce in his own favor 
a liability discharged by such payment. If the debt 
is discharged by the creation of a new one, the rem¬ 


edy of the new creditor is based on the assent of 
the directors to the creation of the new debt and 
not on the former breach of trust.®® 

The liability is limited to the debt created®® and, 
unless expressly provided otherwise,®® the extent of 
liability is the amount of the excess of the debts 
over the prescribed limit ;®i and under some statutes 
it is such excess as exists at the time of commence¬ 
ment of suit against the corporation.®® Under a 
statute limiting the indebtedness to the amount of 
the subscribed stock, directors are liable for the 
whole corporate indebtedness, if no stock has been 
subscribed or issued.®® 

Some statutes impose liability only for the loss 
or damage caused by the excessive indebtedness,®^ 
and for liability to attach thereunder the violation 
of the statute must be the proximate cause of the 
loss sustained.®® 

The liability has been held personal to the credi¬ 
tors and not an asset of the corporation,®® and to 
constitute a fund for the benefit of all the credi¬ 
tors who are entitled to share in it, in proportion 
to the amount of their debts, so far as may be nec¬ 
essary to pay these debts.®*^ Some courts hold that 


63L Ky.—Cornwall v. Eastham, S 
Bush 561. 

14a C.J. p 221 note 99. 

54. U.S.—Hart-Parr Co. v. Pratt, C. 
C.A.Ill., 272 F. 471. 

Ky.—Phoenix Third Nat. Bank v. 

Martin, 293 S.W. 1064, 219 Ky. 579. 
14a C J. p 221 note 1. 

Uablllty as strlctl juris 

The liability is like that of a sure¬ 
ty, and therefore stricti juris.—Tlart- 
Parr Co. v. Pratt, C.C.A.11I., 272 F. 
471. 

55. Tenn.—Allison v. Coal Crock, 
etc., R. Coal (^o., 9 S.W. 226, 87 
Tenn. 60. 

14a C.J. p 221 note 1. 

56. U.S —Brown v. American Fi¬ 
nance Co, C.C.N.Y., 31 F. 616, 24 
Blntchf. 384. 

57. K.I.—Mott Iron Works v. Arnold, 
87 A. 17. 35 R.I. 456. 

14a C J p 221 note 3. 

Xt was held that plaintiffs in a cred¬ 
itors’ bill are entitled to Judgment 
against dirc^ctors for the amount paid 
by them out of corporate assets on a 
corporate debt exceeding the stat¬ 
utory debt limit, whore the insolven¬ 
cy of the corporation in relation to 
the time of such payment does not 
appear.—Aaron v. Ilowett, 244 N.W. 
380, 60 S.D. 238. 

58. Tenn.—Allison v. Coal Creek, 
etc., R. Coal Co., 9 S.W. 226, 87 
Tenn. 60. 

69. Okl.—Colcord v. Qranzow, 278 P 
664, 137 Okl. 194, 64 A.L..R. 699. 


^udgmoat against corporation imma¬ 
terial 

The liability is based on the 
amount of the debt created, hence in¬ 
terest as allowed by the contract is 
calculated on the amount of the un¬ 
paid debt and not on the amount of 
the Judgment recovered against the 
corporation.—Colcord v. Granzow, su¬ 
pra. 

60. U.S.—White V. How, C.C.Mich., 
29 F Cas No.17,548, 3 McLean 111. 

14a C.J. p 221 note 7. 

61. Iowa.—I'latner v, Hughes, 206 
N.W. 268, 200 Iowa 1363, 43 A.L.R. 
1141. 

Okl.—Colcord v. Granzow, 278 P. 654. 

137 Okl. 194. 64 A.L.R. 699. 

14a C.J. p 221 note 8. 

62. U S.—knower v. Haines, C.C.Vt., 
31 F. 513, 24 Blatchf. 488, Massa¬ 
chusetts statute. 

63. Ckl.—U. S. Farm Land Co. v. 
Bennett, 203 P. 794, 65 Cal.App. 
299. 

Assignee of corporate debt 

Where plaintiff claimed that de¬ 
fendant' was using a corporate name 
for transacting his individual busi¬ 
ness, defendant could not complain 
that such name was used in assign¬ 
ments of claims to plaintiff on which 
defendant was sued individually, he 
being liable individually for violating 
the statute while acting as an officer 
of a corporation as he contended.—U. 
S. Farm Land Co. v. Bennett, supra. 

64. Ky.—Federal Chemical Co. v. 
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Paddock, 94 S W.2d 645, 264 Ky. 
838—Phoenix Third Nat. Bank v. 
Martin, 293 S.W. 1064, 219 Ky. 579. 

65. Ky.—Phcenlx Third Nat. Bank 

V, Martin, supra. 

Renewal note 

Directors of corporation, allowing 
president thereof to execute In corpo¬ 
rate name and on its behalf renewal 
note at time when corporation had 
exceeded maximum limit of corporate 
Indebtedness, held not personally lia¬ 
ble for corporate obligation under Ky. 
St. 8 650, since violation of law was 
not proximate cause of loss to cred¬ 
itor, where indebtedness to creditor 
was not incurred when renewal note 
was executed, but at some antecedent 
time.—Phusnix Third Nat. Bank v. 
Martin, supra. 

66. Iowa.—ilieklin v. Cummings, 234 
N.W. 530, 211 Iowa 687, 72 A L.U 
822. 

Corporation is not **trustee'’ for 

funds arising out of statutory liabil¬ 
ity of corporation’s officers creating 
excessive indebtedness.—Hicklin v. 
Cummings, supra, explaining Plainer 
v- Hughes. 206 N.W. 268, 200 Iowa 
1363, 43 A.L.R. 1141, and stating that 
liability deemed a constructive asset 
of bankrupt corporation. 

67. Iowa.—^Plainer v. Hughes, 206 N. 

W. 268, 200 Iowa 1363, 48 A.L R. 
1141. 

Okl.—Colcord v. Granzow, 278 P. 354, 
137 Okl. 194, 64 A.L.R. 699. 

14a C.J. p 221 note 10. 
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all creditors, including those whose debts were not 
contracted in violation of the statute, are entitled 
to enforce the liability and share in the fund,®* 
while other courts hold that the directors' liability 
for creating excessive debts is not a fund for the 
benefit of creditors generally but only for those 
creditors whose debts were illegally contracted.®* 
Where a single creditor is permitted to sue, he can¬ 
not recover the entire excess in solido, but at most 
can recover only the amount of his debt or de- 
mand,7* and generally be can recover only his pro¬ 
portion of it.7l 

§ 898. - Making Prohibited Loan 

Statutes In a number of Jurladictfona Impose liability 
on directors or officers consenting to the making of a loan 
by the corporation prohibited by the statute. 

There are statutes in a number of jurisdictions 
which prohibit corporations from making various 
descriptions of loans, such as loans of corporate 
money to the directors, officers, and stockholders, 
and which make the directors and officers who au¬ 
thorize or participate in the making of such loans 
jointly and severally liable therefor or liable to the 
extent of the loan and interest for all the debts of 
the corporation contracted before the repayment of 
the sum loaned.^^ In order to hold a director liable 
under such a provision, it must be shown that he 
consented directly or indirectly to the prohibited 
loan,*^* and that the alleged loan is a loan of money 
both in fact and in law, that is, an actual loan of 


money in such a form as to create an indebtedness 
and a liability for repayment.*^^ A mere breach of 
a directory's duty to attend meetings of the board is 
insufficient to impose on him liability for prohibited 
loans made at such meetings.*^® However, where 
the statute fixes the amount which may be loaned 
to directors and officers of a corporation, it is no de¬ 
fense to an action brought to charge the directors 
with violating the statute that they neglected to keep 
themselves informed of the amount of the loans 
made to such directors and officers.*^® If the pro¬ 
hibited loan is repaid the penalty of the statute ter¬ 
minates.'^'^ 

§ 899. - Declaring Unlawful Dividends 

a. In general 

b. Nature of liability 

c. Persons liable 

d. Existence and extent of liability 

a. In General 

Statutes In many Jurisdictions impose liability on 
directors and officers for paying dividends In violation of 
its provisions. 

Statutes of varying content exist in many juris¬ 
dictions which impose liability on directors and offi¬ 
cers for declaring and paying dividends in violation 
of their provisions. Some of these statutes make 
directors or officers liable to creditors for declaring 
and paying dividends out of capital, as when there 
is no surplus to divide.*^* Others impose liability 
on directors who declare a dividend when the cor- 


Saaaon for ml# 

"The operation of the statute un¬ 
der such a construction cannot work 
injustice to any creditor. Such con¬ 
struction simply eliminates the nd- 
vantnRe of preference otherwise ob¬ 
tainable by a swift creditor. Siu*h 
a construction also operates more 
Justly upon the defendant directors. 
A particular director may be liable 
for much or for little, or for noth¬ 
ing at all. But upon the construction 
contended for by plaintiff, such a di¬ 
rector may be subjected to successive 
actions at law by a hundred credi¬ 
tor.**, and thereby required to adjudi¬ 
cate his nonliability or the limit of 
hiR liability in each case."—Platner 
V. Hughes, 206 N W. 268, 271, 200 
Iowa 1363, 43 A.L.R. 1141. 

€ 8 . U.S.—Hornor v. Henning, D.C.. 

93 U.S. 228, 23 U.Ed. 879. 

14a C.J. p 221 note 11. 

All eraditon 

In a case where a creditor sued at 
law the court, holding that his rem¬ 
edy was in equity, stated that direc¬ 
tors and f^fflcers who incur liability 
for excessive debts of corporation are 
bound and answerable to all credi¬ 


tors.—Platner v. Hughes, 206 NW. 
268, 200 Iowa 1363, 43 A.L.R. 1141. 
Parties plamtiff see infra § 918. 

69. Tcnn.—Trad<*sman Pub. Co v. 
Knoxville Car Wheel Co., 32 S W. 
1097. 95 Tenn 634, 49 Am S.R 943, 
31 L.R.A. 593—AVebster v. Whit¬ 
worth, Ch.A., 63 SW. 290. 

70. Ga.—Moultrie v. Smiley, 16 Ga. 
289. 

71. N.Y.—Anderson v. Speers, 21 
Hun 668, 59 How.Pr. 421. 

14a O.J. p 222 note 14. 

72. N.J.—Rubinstein v. Kasprzak. 
124 A 362, 96 N.J.Eq. 406, 2 NJ 
Misc 323. 

14n C.J. p 222 note 16. 

Corporations within statute 

Statute held applicable to invest¬ 
ment corporation for profit.—Aaron 
v. Hewetl, 244 N.W. 380, GO S.D. 238. 

73. Md.—Thomas v. Penniman, 66 A. 
291, 105 Md. 475—Murphy v. Penni¬ 
man. 66 A. 282, 105 Md. 462. 121 
Am.S.R. 683. 

14a C.J. p 222 note 17. 

74. N.Y.—Billings v. Trask. 30 Hun 
314. 


76. Md —Thomas v. Penniman, 66 A. 
291, 105 Md. 475—Murphy v. Pen¬ 
niman. 66 A. 282, 105 Md. 452, 121 
Am S R 583 

76. N.Y.—Bank Comrs. v. Buffalo 
Bank, 6 Paige 497. 

77. N.J —Rubinstein v. Kanprauik, 
124 A. 362, 96 N.J.Eq. 406, 2 N.J. 
Misc. 323. 

78. Wis.—AVisconsin, etc., Lumber 
Co. V. Cable, 140 N.AV. 211, 159 
Iowa 81, 94 

14a C J. p 222 note 22. 

Breach of tmst 

An Improper declaration of divi¬ 
dends constitute.s a breach of trust 
that will render the directors individ¬ 
ually liable.—I*ardee v. Harwood 
Electric Co., 106 A. 48, 262 Pa 68. 
Xiessor of corporation as creditor 
AVhcrc directors declared a dividend 
from capital, lessor in an existing 
lease had the right to call them to 
account, under Gen.Corp L. § 221, 

where the corporation subsequently 
petitioned for insolvency.—City In¬ 
vesting Co. v. Gerken, 193 N.Y.S. 271, 
200 AppDiv. 603. 
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poration is insolvent or when the dividend renders 
it insolvent.^® 

The provisions of general statutes on this subject 
are not applicable to a corporation incorporated un¬ 
der another statute enacted subsequently and con¬ 
taining inconsistent provisions but a repeal of a 
statute imposing individual liability for the declara¬ 
tion of an unlawful dividend is of general applica¬ 
tion to all existing corporations in its relation to 
debts thereafter created.®^ Directors are not liable 
for paying a dividend in violation of a statute re¬ 
lating to the accumulation of profits for a sinking 
fund where the statute does not in terms make them 
liable to the creditors.®2 

b. Nature of Liability 

Liability imposed by statute for the unlawful pay¬ 
ment of a dividend is held to be primary. 

The statutory liability of directors and officers 
for illegal dividends paid differs from the liability 
of stockholders resting on the actual receipt of div¬ 
idends,®® discussed in § 596 supra. 

The liability imposed is purely statutory and in 
the nature of a penalty,®^ and hence is governed 
by and depends upon the statute under which recov¬ 
ery is sought.®® The liability thus created has been 
held to be primary, not secondary or contingent.®® 

c. Persons Liable 

Qenorally directora and ofSoera who aatent to» or par¬ 
ticipate In, the unlawful payment of a dividend are liable 
under the etatutea. 

What particular directors or officers are liable 
as a result of an unlawful declaration and payment 
of dividends depends on the language of the statute 

79. U.S.—Hofkin v. U. S. Smeltlna 
Co., C.C.A.Pa., 266 P. 679, reversing, 

D.C., U. S. Smelting Co. v. Hof kin, 

261 F. 646. 

14a C.J. p 223 note S3. 

80. N.Y.—Excelsior Petroleum Co. v. 

Embury. 67 Barb. 261, afUrmed 63 
N.Y. 422. 

81. Va.—Slaymaker v. Jaffray, 4 S.E. 

606, 82 Va. 346. 

88 . Mass.—Ellis v. French Canadian 
Co-op. Assoc., 76 N.E. 207, 189 
Mass. 666. 

83. N.J.—Mills V. Hendershot, 62 A. 

542. 70 N.J.Eq. 268. 

Bib Mont.--<:ontinental Oil Co. 

Montana Concrete Co., 207 P. 116. 

63 Mont. 223. 

Bight of receiver to enforce liability 
see infra S 1630. 

85. U.S.—Rock wood V. Foshay, C.C. 

A.Minn., 66 F.2d 625, certiorari de¬ 
nied 64 act. 440, 291 U.S. 666, 78 
L.Ed. 1057, and 64 S.Ct. 441. 291 
U.S. 666, 78 LkEd. 1067. 


involved.®^ Under some statutes it is held that lia¬ 
bility attaches only to those directors who partici¬ 
pated in or assented to, the wrong.®® Thereunder, 
however, where a dividend is paid with a director's 
sanction, as evidenced by his participating in it 
when he had knowledge of the facts, his liability 
becomes fixed regardless of whether or not he as¬ 
sented thereto by actually participating in the pro¬ 
ceedings declaring it.®® 

Some of the statutes contain provisions for ex¬ 
onerating dissenting directors, and some exonerate 
directors who are absent from the meeting at which 
the dividend is voted. A director subsequently rat¬ 
ifying an unlawful payment of a dividend is liable 
under the latter type of statute even though he was 
absent from the meeting which actually voted the 
dividend.®® 

d. Exigtence and Extent of Liability 

(1) In general 

(2) What constitutes dividend 

(3) Knowledge, intent, or good faith 

(4) Insolvency or dissolution as prereq¬ 

uisite 

(5) Extent of liability 
(1) In General 

Liability under these statutes regulating the payment 
of dividends does not attach If dividends are declared and 
paid at a time when the corporation has sufficient funds 
over and above Its Indebtedness to permit such payment. 

Directors and officers arc not liable under these 
statutes if dividends are declared and paid at a time 
when the corporation has sufficient funds over and 
above its indebtedness to permit such payment.®^ 

inga, which in any manner increasea 
corporation's debts.—Franklin Sav¬ 
ings & Loan Co. of Macon v. Ameri¬ 
can Employers Ins. Co., C.C.A.CSa., 99 
F.2d 494. 

U.S.—Chick v. Fuller, Ill., 114 F. 
22, 61 C.C.A. 648, certiorari denied 
23 S.Ct. 841, 187 U.S. 640. 47 L.Ed. 
346. 

89. Mass.—Calkins v. Wire Hard¬ 
ware Co.. 166 N.E. 889, 267 Mass. 
52. 

Wis.—^Williams v. Brewster, 93 N.W. 
479, 117 Wis. 370. 

Dlrootors, drawing and aoospting 
ohooks to* effect distribution voted by 
other directors, assent to distribu¬ 
tion, rendering them liable for debts. 
—Calkins v. Wire Hardware Co., 166 
N.E. 889. 267 Mass. 52. 

90b N.Y.—City Investing Co. v. Ger- 
ken, 202 N.Y.S. 41. 121 Misc. 763, 
122 Misc. 871. 

U.S.—Hofkin V. U. S. Smelting 
Co., C.C.A.Pa., 266 F. 679, reversing. 


Ky.—-McGill's Mm*x v. Phillips, 49 
S.W.2d 1025, 243 Ky. 768. 

:bU 1 iiUt 7 is strict! jnris 
U.S.—White-WIlson-Drew Co. v. Ly- 
on-Ratcliff Co.. C.C.A.I11.. 268 F. 
625. 

86. Iowa.—Swartley v. Oak Leaf 
Creamery Co.. 113 N.W. 496, 136 
Iowa 673. 

Judgment against corporation as con¬ 
dition precedent see infra I 914. 

87. Oftoer mislsading directors 

The president of loan company, 
who persuaded directors to declare 
dividend which president paid to the 
stockholders, while representing to 
directors that the company had net 
earnings out of which dividends 
could be declared, was guilty of mis¬ 
application of corporation's moneys, 
within statute imposing double lia¬ 
bility on offleers for declaring divi¬ 
dends or distributing* corporation's 
moneys to its members otherwise 
than from actual legitimate net earn- 
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All property accumulated by the corporation in ex¬ 
cess of the par value of its capital stock constitutes 
surplus profits to be considered in the declaration 
and payment of dividends.®^ A dividend may be 
paid under such a statute when the surplus profits 
equals or exceeds such payment even though the 
corTX)ration must borrow funds with which to make 
the payment.®® 

Liability under a statute prohibiting the payment 
of dividends otherwise than from actual net earn¬ 
ings and “which in any manner increases its debts” 
attaches only where there were creditors who ought 
to have been paid in preference to stockholders.®^ 

The prohibitions of a statute imposing liability for 
declaring dividends before the capital stock is fully 
paid in, or where the corporation is insolvent, are 
construed to be disjunctive and not conjunctive.®® 
Capital is “fully paid in” within the meaning of 
such a statute only when it is actually paid either 
in money or its equivalent in property, so as to ef¬ 
fect the extingpiishmcnt of the subscription liability 
for the stock, and an actual addition to the capital 
of the corporation.®® 

Where insolvency is the test of liability under the 
statute, the question of the solvency or insolvency 
of the company at the date of the dividend is one of 


fact;®7 and the conduct of the directors is to be 
viewed in the light of the financial status of the 
company at the time the dividend is declared and is 
not to be determined by its ultimate insolvency;®® 
directors and officers are not chargeable with knowl¬ 
edge that corporate assets would thereafter greatly 
and abnormally depreciate in value.®® Such statutes 
do not create liability for paying a dividend when 
the corporation is solvent and remains solvent after 
the payment is made,^ even though it may be one 
of several causes of insolvency which results a con¬ 
siderable time thereafter.® 

(2) What Constitutes Dividend 
A payment of dividends within these statutes re¬ 
quires a reduction of corporate assets without a corre* 
spondino reduction of corporate liabilities. 

To constitute an unlawful dividend within the 
meaning of the statutes imposing liability on di¬ 
rectors an^ officers, there must he a reduction made 
in the assets of the corporation without a corre¬ 
sponding reduction of its liabilities.® Distribution 
of the proceeds of a sale of all the corporate prop¬ 
erty is a dividend within the meaning of these stat¬ 
utes.^ However, a reduction of the capital stock 
by charging off a portion thereof on the corporate 
books without any simultaneous distribution of as¬ 
sets is not such a payment of a dividend.® 


D.C., U. S. Smeltingr Co. v. Hofkin. 
261 F. 646. 

Iowa.—ParHons v. Rlnard Grain Co^ 
173 N.W. 276, 186 Iowa 1017. 

8A. N.Y.—Cox V. Leahy, 204 N.Y.S 

741, 209 App.Div. 313. 

▼alna of auMts oonsidcrod 

Where the value of the a.s8et8 of 
the corporation aa approved by the 
court exceeds the liabilities, direc¬ 
tors cannot be held.—Cox v. Leahy, 
supra. 

Prepaid Uuinraaee is an asset to be 
considered.—Cox v. Leahy, supra. 

Prspaid taxes do not constitute an 
aaset in determining surplus profits. 
—Cox V. Leahy, supra. 

93. N.Y.—Cox V. Leahy, supra. 

94. U.S.—Franklin Savingrs & Loan 
Co. of Macon v. American Employ¬ 
ers Ins. Co., C.C.A.Ga., 99 F.2d 494, 
496—American Employers Ins. Co. 
V. Franklin Saviners & Loan Co. of 
Macon, C.C.A.Ga., 89 F.2d 224. 

“We think the legislature intended 

to forbid declarations and disburse¬ 
ments which, although no money was 
borrowed to make them, would after 
their consummation leave an Increas¬ 
ed amount of debts unpaid above 
what there would otherwise have 
been. In other words the statutory 
penalty or punishment will be visited 
only where there are creditors who 
ought to have been paid in prefer¬ 
ence to stockholders.'*—Franklin Sav¬ 


ings St Loan Co. of Macon v. Ameri¬ 
can Employers Ins. Co., supra. 

95. Wls.—^Williams v. Brewster, 93 
N.W. 479, 117 Wls. 370. 

99. Wis.—Williams v. Brewster, su¬ 
pra. 

14a C.J. p 223 note 42. 

97. U.S.—-U. S. Smelting Co. v. Hof- 
kin, D.C.Pa,, 246 F. 896. 

Va.—SUiymaker v, JalTray, 4 S.B. 606, 
82 Va. 346. 

9a U.S.—Hofkin v. U. S. Smelting 
Co., C.C.A.Pa.. 266 F. 679, revers¬ 
ing, D.C., U. S. Smelting Co. v. Hof¬ 
kin. 261 F. 646. 

Mich.—^Myers v. C W. Toles & Co., 
283 N.W. 608. 287 Mich. 340. 

Tonn.—Tradesman Pub. Co. v. Knox¬ 
ville Car Wheel Co., 32 S.W. 1097, 
95 Tenn. 634, 49 Am.S.R. 943, 31 L. 
R.A. 593. 

Bnbseqosxt deoUxs la prloss 

A manufacturing corporation, 
which at the time a dividend was de¬ 
clared and paid had a prosperous 
business, a small Indebtedness, and 
a surplus exceeding the sum of the 
dividend and Indebtedness but which 
shortly afterward became insolvent 
through the unforeseen decline in 
price of Its raw material, for pur¬ 
chase of which it then had outstand¬ 
ing contracts, was not “insolvent'’ 
when the dividend was declared, nor 
rendered insolvent by its payment, 
within Act Pa. April 29. 1874. P.L. 
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102, which makes the directors de¬ 
claring a dividend in either such case 
liable for the debts of the corpora¬ 
tion.—Hofkin V. U. S. Smelting Co.. 
C.C.A.Pa., 266 F. 679, reversing, D.C., 
U. S. Smelting Co. v. Hofkin, 261 F. 
646. 

99. Mich.—Myers v. C. W. Toles * 
Co., 283 N.W. 603, 287 Mich. 340. 
affsot of dspxsssioa 

The action of directors in declaring 
dividends on Aug. 30, 1930. and April 
6, 1931, should be viewed from the 
then present appearances and not at 
a much later date when it was appar¬ 
ent that the depression would con¬ 
tinue, as respects whether directors 
had such knowledge of impending 
disaster as would render them liable 
to creditor of corporation.—Myers v. 
C. W. Toles & Co., 283 N.W. 603, 287 
Mich 340. 

1. Mich.—Myers v. C. W. Toles & 
Co.. 283 N.W. 603, 287 Mich. 340. 

2. Mass.—Ellis v. French Canadian 

Co-op. Assoc.. 76 N.E. 207, 189 

Mass. 666. 

3. Ky.—Roberta v. Hargis, 96 S.W. 
2d 691. 265 Ky. 282. 

14a C.J. p 222 note 31. 

4. Mass.—Calkins v. Wire Hardware 
Co.. 166 N.E. 889. 267 Muss. 52. 

6. Ky.—Roberts v. Hargis, 96 S.W. 
2d 691, 266 Ky. 282. 
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(3) Knowledge, Intent, or Good Faith 

Whether good faith or due care will exonerate dl- 
reetora from liability* or whether knowledge of the facts 
which constitute the dividend unlawful Is essential to 
fix liability* depends generally on the wording of the par¬ 
ticular statute Involved. 

Whether good faith or due care will exonerate 
directors from liability, or whether knowledge of 
the facts which render the dividend unlawful is es¬ 
sential to fix liability, generally depends on the 
wording of the particular statute involved. Some 
of these statutes have been construed to impose an 
absolute liability on directors or officers violating 
their provisions,® regardless of good faith or due 
carc.7 So it has been held that, as the duties of 
directors with respect to the declaration of a divi¬ 
dend or the distribution of corporate property can 
be performed only by them and cannot be delegated, 
they arc not relieved from liability under such a 
statute by the fact that they have attempted to del¬ 
egate directly or indirectly their duties in this re¬ 
spect to a corporate officer.® Under other statutes, 
however, directors assenting to an unlawful divi¬ 
dend are exonerated when in good faith they relied 
on books and statements of the corporation prepared 


by its officials.® 

Directors of a corporation have been held not to 
be liable for declaring and paying dividends, because 
of a mere error of judgment as to whether divi¬ 
dends could properly be made, unless such error of 
judgment was the result of negligence so gross and 
flagrant as in the eye of the law to be equivalent 
to actual fraud.i® 

Some statutes arc held to require actual knowl¬ 
edge on the part of the directors or officers that the 
corporation is insolvent or would be made insol¬ 
vent,or that the dividend declared would dimin¬ 
ish the capital stock,!® for liability to attach. So, 
even where the statute does not in terms make lia¬ 
bility turn on the directors having knowledge of 
the insolvency but upon the fact of insolvency, it 
has been held that directors who had in good faith 
declared and paid a dividend upon the reasonable 
assumption of there being surplus earnings to be 
distributed, and without thought or reasonable 
grounds to believe that the moneys thus paid out in 
dividends were at the time needed to meet the fu¬ 
ture demands of creditors whose claims were not 
then payable, are not liable under the statute.!® By 


6. Ky.—McGill's Adm'x v. Phillips, 
49 S.W.2d 1025, 243 Ky. 768 

N.Y.—Quintal v. Greenstein, 256 N.Y. 
S 462, 469, 142 Miso. 854, afflrnned 
257 N.Y S. 1034, 236 App.Div. 719. 

7. N.Y.—Quintal v. Grcenstoln, su¬ 
pra. 

“If [the defense is] permitted to 
stand it will in effect render im¬ 
possible a recovery agrainst directors 
for the unlawful payment of divi¬ 
dends through the difficulty of proof. 
Directors have a duty to inform 
themselves of the condition of their 
company, by as long and arduous an 
investigation as may be necessary. 
If they fall to investigate personally, 
they are responsible for the account¬ 
ants or other subordinates who do it 
for them. If the directors, although 
acting in good faith, have been un¬ 
fortunate in their choice of such in¬ 
dividuals or deceived by their fellow- 
directors or by the officers, it is they 
themselves who should suffer, rath¬ 
er than innocent third parties with 
no voice in the matter.”—Quintal v. 
Greenstein, supra. 

Note that the New York Stock 
Corp.L. fi 58 was amended by L.1938 
e 685 fi 5 and L.1939 c 364 § 1 to ab¬ 
solve directors “who affirmatively 
show that they had reasonable 
grounds to believe, and did believe, 
that such dividend or distribution 
would not impair the capital stock 
of such corporation.” 

X&^olvoBoy not fraud la tMt 

“The basis of the action authorized 
by the statute is a violation by a 


director of a corporation of his duty 
to exercise care in the management 
of the corporation’s business, to 
know Its condition, and to conserve 
its assets for the payment of its 
debts. The liability is not predicat¬ 
ed on fraud, but is made absolute 
by the statute, and is dependent sole¬ 
ly on the fact of insolvency when 
the dividends are declared and paid.” 
—McGill's Adm'x v. Phillips, 49 S.W. 
2d 1025, 1027, 243 Ky. 768. 

Mew director 

Directors who had held office only 
short period held not relieved from 
liability for dividend declared from 
capital.—Quinta] v. Greenstein, 256 
N.Y.S. 462, 142 Misc. 854, affirmed 257 
N.Y.S 1034, 236 App.Div. 719. 
Beliauoe on auditors immaterial 
N.Y.—Quintal v. Greenstein, supra. 

8. Mass.—Pennsylvania Iron Works 
Co. V. Mackenzie, 76 N.R 228, 190 
Mass. 61. 

9. Mich.—Stratton v. Anderson, 270 
N.W. 764, 278 Mich. 499. 

N.Y.—Stratton v. Bertles, 263 N.Y.S. 
466, 238 AppDiv. 87, Delaware stat¬ 
ute. 

Director not member of eaceontive 
board 

Where there were actually no prop¬ 
er assets or proiits of Delaware cor¬ 
poration for declaration of dividends, 
but director, who was not member of 
executive committee and had no 
knowledge of its action, whereby 
books had been shaded, relied in good 
faith upon balance sheet showing 
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profits and president's report, direc¬ 
tor was protected from liability un¬ 
der statute arising from unlawful 
declaration of dividends—Stratton v. 
Anderson, 270 N.W. 764, 278 Mich. 

499. 

• 

Beliaace on advice of oouasol 

Rvidence, that director voting for 
dividends payable from sum received 
by Delaware corporation from sale 
of territorial franchise rights relied 
on advice of counsel that proceeds of 
such sale were proftts. Justified find¬ 
ing that he voted in good faith and 
without negligence, and hence he was 
relieved from liability under Dela¬ 
ware statute arising from unlawful 
declaration of dividends.—Stratton v. 
Anderson* 270 N.W. 764, 278 Mich. 
499. 

la U.S.—Witters v. Sowles, C.C.Vt., 
31 F. 1. 

NY.—Gaffney v. Colvill, 6 Hill 567. 
Pa.—Sperlng’s Appeal, 71 I'a 11, 10 
Am.H. 684. 

14a C.J. p 223 note 32. 

11. U.S.—White-Wilson-Drow Co. v. 

Dyon-Uatcliff Co.. C.C.A.111., 268 F. 
525. 

14a C.J. p 223 note 34. 

18. U.S.—White-Wllson-Drew Co. v. 
Lyon-Uatcllff Co., supra. 

13. U.S.—U. S. Smelting Co. v. Hof- 
kin, D.C.Pa., 261 F. 546, reversed 
on other grounds Hofkin v. U. S. 
Smelting Co., C.C.A.Pa., 266 F. 679 
—^U. S. Smelting Co. v. Hofkin, D. 
era., 246 F. 896. 
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the same token, however, if they voted a dividend 
to themselves, knowing that the moneys to be thus 
paid out were then needed to meet the demands of 
those with whom the company had contractual re¬ 
lations, such directors would be individually respon¬ 
sible to creditors,^^ and certainly so if the divi¬ 
dend was declared by the directors for the purpose 
of benefiting themselves to the loss of creditors.^® 

(4) Insolvency or Dissolution as Prerequisite 

Under some of the statutes dissolution or insolvency 
of the corporation is a prerequisite to the enforcement of 
the statutory liability arising out of the unJawful pay¬ 
ment of a dividend. 

Under some of the statutes the liability of the di¬ 
rectors cannot be enforced by the creditors until 
the life of the corporation has expired by its statu¬ 
tory limitation or until it has been dissolved by the 
judgment of the court,^® and under others it can¬ 
not be so enforced unless the corporation has been 
dissolved or is insolvent.^^ Under some of the stat¬ 
utes making dissolution a condition precedent to li¬ 
ability to creditors it is held that a judicial dissolu¬ 
tion is not necessary to make the statute applicable 
but that for the purpose of enforcing the statutory 
liability the corporation will be held to be dissolved 
by insolvency or cessation of business.^* 


(S) Extent of Liability 

The extent of the liability under the etatutes regulat¬ 
ing the payment of dividendt is determined by the lan^ 
guage of the particular statute involved. 

The statutes differ with respect to the extent ta 
which directors and officers will be held liable for 
an unlawful payment of dividends. Some of the 
statutes impose liability for the existing debts of the 
corporation,!® some make the directors personally 
liable for all debts of the company then existing and 
for all that shall be thereafter created, while they 
respectively continue in office, and some limit liabiL 
ity to the loss sustained by the creditors by reason 
of the declaration and payment of the dividend or 
the withdrawal of capital.®® 

Where the statute imposes liability for the loss 
sustained by reason of the unlawful dividend, a loss, 
in fact is required to justify a recovery.®! Hence^ 
if after the illegal act the financial condition of the 
corporation improves to an extent that the dividend 
would have been justified, the directors involved in 
the unlawful dividend are not liable.®® 

Liability under these statutes has been held to at¬ 
tach in favor of creditors holding claims existing 
at the time of the unlawful dividend,®® as wtII as 
those created thereafter, in the latter case although 
the statute docs not so expressly provide,®^ and al- 


14. iT.s—U. S. Smelting Co. v. Hof- 
kin, D.C.I’h , 261 F. 546, reversed on 
other Kround.s. C.C.A.Pa., 266 F. 67S 
— IT. S. Smelting Co. v. Hofkin, D. 
Cl*a.. 245 F 896. 

15. IJ.S.—U. S. Smelting Co. v. Ilof- 
kin, DC Pa.. 245 F. 896. 

16. Okl.—Taylor v, Webbor, 31 P 
2d 603. 167 Oki 578—Topeka Paper 
Co. V. Oklahoma I’ub. Co., 54 P 455, 
7 Okl 220. 

Recovery of illegal dividends on dis¬ 
solution see infra $ 1762 

17. Wis.—Morris v Sampsel, 272 N. 
W. 53. 224 WiH 560. certiorari de¬ 
nied 59 set. 67. Delaware statute 

18. Idaho—Stoltz v. Scott, 129 P. 
340, 23 Idaho 104. 

19. Iowa.—Wisconsin Lumber Co. v. 
Calde. 140 N.W. 211, 159 Iowa 81— 
Swart ley v. Oak Leaf Creamery Co., 
113 N.W. 496, 135 Iowa 573. 

80. N.Y.—Cox V. Leahy, 204 N.Y.S 

741, 209 AppDiv. 313—Greene v. 
Boardman, 256 N.Y.S. 340, 143 Misc. 
201 . 

14a C.J. p 223 note 46. 

Bzomb of dlvldondi ovor snxpluB im 
limit 

N.Y.—Cox V. Leahy. 204 N.Y.S. 741. 
209 App.Dlv. 313—Shaw v. Ansaldi, 
165 N.Y.S. 872, 178 App.Dlv. 689. 

XatoroBt on impaired capital 

In determining liability under 

I9C.J.S.—22 


Stock Corp.L. $ 28, making directors 
liable for unauthorized dividends, in¬ 
terest on amount of impaired capital 
js properly allowed.—Cox v. Leahy, 
204 N Y.S. 741, 209 App Div. 313. 

81 . N.Y —Greene v. Boardman, 266 
N.Y.S. 340. 143 Misc. 201. 

38. N.Y.—Greene v. Boardman, su¬ 
pra. 

ZioSB may bo recouped 

Loss resulting from impairment of 
corporation’s capital by payment of 
dividend may l»e recouped by subse¬ 
quent events, ns regards liaiulity of 
directors —Greene v Boardman, 256 
N.Y.S. 340, 143 Misc. 201. 

Payment of bad debt 

Directors may show in defense that 
certain notes of third persons held 
by the corporation which, had they 
been properly classed as losses, 
would have left the corporation with¬ 
out surplus to divide on the day when 
the dividend was made, were there¬ 
after paid in full, so that no actual 
loss was sustained by the payment of 
the dividend.—I>ykman v. Keeney, 64 
N.K. 1090, 160 N.Y. 677, affirming 45 
N.Y S. 137, 16 App.Dlv. 131. 
Surrender of capital stock 

Subsequent reduction of corpora¬ 
tion’s capital liability by surrender 
of original common stock cured prior 
illega.1 impairment of capital, as re- 
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gards question of liability of direc¬ 
tors. where surrender of common 
stock resulted in creating surplus 
and there was no subterfuge.— 
Greene v. Boardman, 256 N.Y.S. 340. 
143 Misc. 201. 

83 . N Y.—^Aktieselskabet Christians- 
sand V. Federal S. S Corporation, 
201 N.y.S. 504, 121 Misc. 627. 

84 . Mass.—Calkins v. Wire Hard¬ 
ware Co., 165 N.E. 889, 267 Mass. 
52. 

Mo-—Hodde v. Nobbe, 221 S W. 130, 
204 Mo App. 109. 

N.Y.—^Aktieselskabet Christianssand 
V. Federal S. S. Corporation, 201 N. 
Y.S. 504, 506, 121 Misc. 627. 

Boason for rule 

“A subsequent creditor can rely 
upon the as.suinptlon that the capital 
of a corporation has not been de¬ 
pleted by illegal conduct of the di¬ 
rectors The Legislature requires a 
corporation which puts a par value 
on Its shares to obtain payment of 
issued capital in cash or its equiva¬ 
lent The corporation then has a 
specified amount of capital, which 
the Legislature intended as a margin 
of safety for creditors. Subsequent 
creditors should not be defrauded by 
the secret illegal impairment of this 
margin."—Aktleselskabet Christians- 
sand V. Federal S. S. Corporation, su¬ 
pra. 
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though there was no intent to hinder, delay, or de¬ 
fraud such creditors.26 a purely executory con¬ 
tract existing at the time of the declaration of the 
dividend is within the broad terms of the statute 
imposing liability for all debts of the company then 
existing and for all that are after contracted. 
However, the mere existence of such outstanding 
executory contracts does not make payment of div¬ 
idends unlawful within the meaning of the stat- 
ute.26 

§ 900. — Misconduct or Mismanagement 

Under the statutee in tome Jurledictione director! and 
offleera may be held liable to creditor! for loeiea auffered 
aa a reeult of their mlaconduct or mlamanagement. 

Under some statutes a judgment creditor may 
maintain an action to compel the officers of a cor¬ 
poration to account for their official conduct in the 


disposition of the funds and property committed to 
their charge, and to pay the corporation or its cred¬ 
itors any money or property which they have ac¬ 
quired to themselves, or transferred to others, by a 
violation of their duty, as well as to set aside and 
prevent any alienation, or threatened or apprehend¬ 
ed alienation, of the property of the corporation 
contrary to law, or for a purpose foreign to its law¬ 
ful business.27 The basis of the action authorized 
by such a statute or a similar one is a violation by 
defendant of his duties as an officcr.28 Liability is 
not predicated on fraud, nor is good faith a defense, 
or motive material.^^ It has been held that liability 
under such a statute may arise from misconduct re¬ 
sulting in the waste of money or property which 
comes out of surplus, but that in such a case only 
creditors existing at the time of the misconduct may 
complain thereof.^® 


25. N.Y.—AkticseLskabet Chrlstlans- 
sand V. Federal S. 8. Corporation, 
supra. 

ae. U.S.—U. S. Smeltlna Co. v. Hof- 
kin. D.C.Pa.. 245 F. 896. 

14a C.J. p 223 note 48. 

a?. N.Y.—Lonas v. Layman Pressed 
Rod Co., 275 N.T.S. 27, 242 App. 
Div. 444, affirmed 199 N.B. 520. 269 
N.Y. 529—John H. Giles Dyeing 
Mach. Co. V. Klauder-Weldon Dye¬ 
ing Mach. Co.. 209 N.Y.S. 616, 212 
App.Div. 771. affirmed 154 N.E. 699, 
243 N.Y. 647. 

14a G.J. p 224 note 62. 

OaaoaUatloii of bnrdansomo ooatraot 
not wasto 

Where there was little likelihood 
of successful commercial develop¬ 
ment of corporation's patents under 
management of those who had con¬ 
tracted to develop them, cancellation 
of contract resulting in placing cor¬ 
poration in Its original position with 
patents enhanced in value by experi¬ 
ments costing two hundred thousand 
dollars held not to show waste of 
corporation's property by its officers 
and directors so as to render them 
liable to Judgment creditor of cor¬ 
poration.—Lonas v. Layman Pressed 
Rod Co., 275 N.Y.S. 27, 242 App.Div. 
444, affirmed 199 N.E. 520, 269 N.Y. 
529. 

Dissipating assets 

Directors dissipating assets are li¬ 
able in solido to corporation, stock¬ 
holders, and creditors for broach of 
trust and contract under Acts 1914 
No. 267 I 17.—Lagrone v. Brown, 109 
So. 490. 161 La. 784. 

SpeonlatlOB with corporate fnads 
Directors incur liability under such 
a statute when corporate funds are 
risked and lost in speculation in a 
business wholly outside that for 
which the corporation was organized. 


—Hemsley A Co. v. C. C. Duncan Co., 
164 N.Y.S. 282. 98 Misc. 338. 

Bzpeadltnres not nltra vires 

Where articles of incorporation 
permitted corporation to deal in any 
manner with pressed, drawn, or forg¬ 
ed metal, expenditure In financing oil¬ 
er made in part of such metal was 
not ultra vires so as to render offi¬ 
cers and directors of corporation au¬ 
thorizing expenditure liable to Judg¬ 
ment creditor of corporation for 
waste.—Lonas v. Layman Pressed 
Red Co., 276 N.Y.S. 27. 242 App.Div. 
444, affirmed 199 N.E. 520, 269 N.Y. 
529. 

Payment of debts not waste 

Expenditure of funds in payment 
of debts of corporation and for car¬ 
rying on its business in breach of 
corporation's agreement to expend 
money for development of patents 
did not render officers and directors 
of corporation authorizing expendi¬ 
ture liable to Judgment creditor of 
corporation for waste, creditor’s rem¬ 
edy being action for breach of con¬ 
tract.—Lonas v. Layman Pressed Rod 
Co., supra. 

Madress from transfarsa unnaoassary 

A creditor of a corporation was not 
bound to seek redress against another 
corporation to which assets of the 
debtor corporation had been trans¬ 
ferred together with its liabilities, 
where the creditor had notice of the 
purpose to change from a New York 
corporation to a Pennsylvania corpo¬ 
ration, but no notice that the direc¬ 
tors intended to strip the New York 
corporation of all of its assets and 
make no provision for paying its 
debts and the creditor could proceed 
against the directors individually un¬ 
der Oen.Corp.L. 99 90. 91.—John H. 
Giles Dyeing Mach. Co. v. Klauder- 
Weldon Dyeing Mach. Co., 190 N.Y. 
S. 726. 198 App.Div. 564, reversed on 
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other grounds 136 NE. 854, 233 N. 
Y. 470, reargument denied 138 N.E. 
435, 234 N.Y. 531. 

2& N.Y.—Lllienthal v. Betz. 77 N. 
E. 1002, 185 N.Y. 163. 7 Ann.Cas. 41, 
reversing 95 N.Y.S. 849, 108 App. 
Div. 222. 

14a C.J. p 224 note 53. 

"The company's . , . creditors 

. . . have a right to rely upon the 

performance by him of the duties of 
a director."—Walker v. Man. 253 N.Y. 
S. 458. 462. 142 Misc. 277. 

Acts of o&elal as Indlvidnal 

Directors of domestic corporation 
voting at stockholders’ meeting under 
Stock Corp.L. 9 16, to transfer corpo¬ 
ration's property to corporation in 
adjoining state, where property is lo¬ 
cated, did no wrongful act as direc¬ 
tors, rendering them liable to Judg¬ 
ment creditor, since directors vote 
at stockholders’ meeting in individual 
and not in representative capacity.— 
John H. Giles Dyeing Mach. Co. v. 
Klauder-Weldon Dyeing Mach. Co., 
209 N.Y.S. 616, 212 App.Div. 771, af¬ 
firmed 154 N.E. 599, 243 N.Y. 547. 
89. N.Y.—Darcy v. Brooklyn, etc.. 
Perry Co., 89 N.E. 461, 196 N.Y. 99, 
134 Am.S.R. 827. 26 L.R.A.,N.S., 267, 
affirming 111 N.Y.S. 514, 127 App. 
Div. 167. 

aa N.Y.—New York Credit Men’s 
Ass’n V. Harris, 11 N.Y.S.2d 435, 
441. 170 Misc. 988. 

Baason for mis 

"It is obvious that general credi¬ 
tors have no right to rely upon the 
assumption that all of the surplus 
assets of a corporation have in the 
past been fully conserved. One who 
becomes a creditor today cannot as¬ 
sume that the surplus assets which a 
corporation had a year ago have not 
been distributed among its stockhold¬ 
ers. The surplus belongs primarily 
to stockholders, and in the general 
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Misconduct under such a statute is not available 
to support an action thereon by creditors assenting 
to or acquiescing in such misconduct.^i 

Directors arc responsible only for official mis¬ 
management occurring during the year for which 
they were chosen; they arc not liable for misman¬ 
agement of the directors of a preceding year.32 

Recovery on account of a wrongful transfer of 
corporate assets is properly limited to such propor¬ 
tion of the value of the property transferred as 
plaintiff’s claim, in connection with the claims of 
other creditors existing at that time, bears to the 
value of the property transferred.23 

Fraud. Some statutes impose liability on direc¬ 
tors for their intentional fraud in failing to comply 
with the articles of incorporation or in deceiving the 
public or individuals with relation to the corpora¬ 
tion’s means or liahilities.34 Under such a statute 
directors are not liable if no intent to defraud or de¬ 
ceive is shown.36 

Statutory violation causing insolvency. Under a 
statute declaring that if any corporation organized 
and established thereunder shall violate any of its 
provisions, and shall thereby become insolvent, the 
directors ordering or assenting to such violation 
shall be jointly and severally liable for all debts con¬ 
tracted after the violation, it wms held that, where 
a series of acts or a continuous course of conduct 
on the part of the directors in violation of the stat¬ 
ute, finally producing the insolvency of the corjio- 
ration, is begun before the debt of a creditor is 
contracted, the debt is not contracted ‘‘after such vi¬ 
olation,” although the series of acts or course of 
conduct is not completed, or the insolvency of the 


corporation consummated until afterward.®* Such 
a statute, however, has been construed to impose li¬ 
ability on directors assenting to a violation of the 
sftatute for all debts thereafter contracted by the 
corporation whether during the time the assenting 
directors arc in office or subsequently thereto.®^ 
The assent contemplated by such a statute is a 
willful or intentional violation of legal duty, con¬ 
sisting in cither ordering or participating in the do¬ 
ing of the act or in assenting to its being done wth 
knowledge that it is being or is about to be done; 
mere negligence is not sufficient. However, the as¬ 
sent need not be express; it is sufficient if a direc¬ 
tor knows that a violation of law is being or is 
about to be committed and makes no objection when 
duty requires him to object and he has an opportuni¬ 
ty to do so.®® The appointment of a receiver nei¬ 
ther takes away nor suspends the right of action 
under such a statute.®® 

Liability for acts of others. Some constitutional 
provisions make the directors and trustees jointly 
and severally liable to the creditors for all moneys 
embezzled or misappropriated by the officers of the 
corporation.^® The liability imposed on directors 
by this provision is one of suretyship and based on 
contract. Liability does not extend to damages re¬ 
sulting from mere negligence in the management of 
the affairs of the corporation not amounting to a 
misappropriation.^! A misappropriation within the 
meaning of such a provision is the misapplication of 
funds intrusted to an officer for a particular pur¬ 
pose by devoting them to some unauthorized pur¬ 
pose ; it does not include the payment of an exces¬ 
sive price for services or materials properly apper¬ 
taining to the business of the corporation,^2 nor 


courKf* of business is divided amone: 
stockholders in the form of dividends. 
Consequently when he advances cred¬ 
it as of today, he does not rely upon 
the fact that the corporation may 
have had a surplus a year ago.*'— 
New York Credit Men's Ass’n v. Har¬ 
ris, supra. 

ai. N.Y.-—John H. Giles Dyeing: 
Mach. Co. V. Klauder-Weldon Dye¬ 
ing: Mach. Co.. 135 N.E. 854, 233 N. 
Y. 470, reversing: 190 N.Y.S. 726. 
198 App.Div. 564, reargument de¬ 
nied 138 N.K. 435, 234 N.Y. 531. 
Wrongful traufor of aaaato 

Any neglect or breach of duty by 
corporation directors in transferring 
assets to a successor foreign corpora¬ 
tion, in consideration of latter’s 
stock, without other security for its 
creditors than covenant to assume 
and pay debts, is not available to 
support action under Gen.Corp.L. fi 
90, to the creditors assenting thereto 
or concurring or acquiescing therein. 


—John H. Giles Dyeing Mach. Co. v. 
Klauder-Wcldon Dyeing Mach. Co., 
supra. 

312. Me.—^Mutual Redemption Bank 
V. Hill, 66 Me. 385, 96 Am.D. 470. 
33. N.Y.—Buckley v. Stanstield, 140 
N.Y.S. 963, 155 App.Div. 785, af¬ 
firmed 108 N.K. 1090 , 214 N.Y. 679. 

3^ Zn Osorgia 

Under Civ.Code 1910 | 4406, pro¬ 
viding that “when the law requires 
one to do an act for the benefit of 
another, or to forbear the doing of 
that which may injure another, 
though no action be given in exprea.s 
terms, upon the accrual of damage 
the party may recover,” it was held 
that corporate directors may be lia¬ 
ble for false statements regarding 
corporate affairs as for fraud and 
deceit.—Hines v. Wilson, 139 S.E. 
802, 164 Ga. 888. 

36. Iowa.—Parsons v. Rinard Grain 
Co., 173 N.W. 276. 186 Iowa 1017. 
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36. Minn.—Patterson v. Stewart. 42 
NW. 926, 41 Minn. 84, 16 Am.S.R. 
671, 4 L..R.A. 745. 

37. Minn.—Citizens* State Bank v. 
Story Specialty Mfg. Co., 87 N.W. 
1016, 84 Minn. 408. 

38. Minn.—Patterson v. Stewart, 42 
N.W. 926, 41 Minn. 84, 16 Am.S.R. 
671, 4 L..H.A. 745. 

39. Ark.—Bailey v. O'Neill, 122 S. 
W. 503, 92 Ark. 327, 135 Am.S.R. 
185. 

Minn.—Patterson v. Stewart, 42 N. 
W. 926, 41 Minn. 84. 16 Am.S.R. 
671, 4 L..R.A. 745. 

4a Cal.—Dean v. Shingle. 246 P. 

1049, 198 Cal. 652, 46 A.L.R. 1156 
14a C.J. p 224 note 59. 

41. Cal.—Dean v. Shingle. 246 P. 
1049. 198 Cal. 652, 46 A.U R. 1156. 

4b8. Cal.—Fox v. Hale, etc.. Silver 
Min. Co., 41 P. 308, 108 Cal. 369. 
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does it apply to a misappropriation of funds in¬ 
trusted to the corporation for investment.^^ Both 
a misappropriation and a loss to the corporation 
must be established for liability to attach.^^ 

A statute providing; that officers of a corporation 
are liable for the corporate debts when guilty of 
^‘unfaithfulness** has been so construed as to make 
the directors personally liable for any violation or 
neglect of official duty.^5 Under such a statute a 
superior officer of a corporation is liable to its cred¬ 
itors for loss caused by the failure of such superior 
officer properly to superintend the acts of its inferi¬ 
or officer or officers under his control,^® and such 
superior officer is liable, not only for the loss caused 
by such failure, but for the whole debt of the cred¬ 
itor thereby specially injured.^^ 

§ 901. -Making Unlawful Preferences 

Statutes fn some Jurisdictions impose liability on di¬ 
rectors and officers concerned in making a preferential 
transfer of corporate assets when the corporation is in¬ 
solvent or its insolvency imminent. 

There are statutes in some jurisdictions prohibit¬ 
ing preferential transfers to officers or directors or 
to other creditors when the corporation is insolvent 
or when its insolvency is imminent and providing 
that every director or officer who shall violate or be 
concerned in violating the statute shall be personally 
liable to a creditor to the extent of any loss suffered 

43. Cal.—Mercer v. Dunscomb, 29.1 
P. 836, 110 Cal.App. 28. 

44. Cal.—Dean v. Shing:le. 246 P. 

1049, 198 Cal 652, 46 A.L.K. 1156 

45 . Minn.—Merrill First Nat. Bank 
V. Harper, 63 N.W. 1079. 61 Minn. 

375. 

46. Minn.—National New Haven 
Bank v. Northwestern Guaranty 
Loan Co., 63 N.W. 1079, 61 Minn. 

37.5. 

47. Minn.—National New Haven 
Bank v. Northwestern Guaranty 
Loan Co., supra. 

48. N.Y.—Ctesar v. Bernard, 141 N 
Y.S. 659, i56 App Div. 724, revers¬ 
ing 139 N.Y.S. 974, 79 Misc. 224, 
and aOirmed 103 N.E. 1122, 209 N. 

Y. 570. 

AU stock corporations held to be 
within such a statute —C»sar v. Ber¬ 
nard, supra. 

IMstribntlon to some creditors 

Directors distributing among some 
■creditors company's assets after in¬ 
solvency are personally liable to the 
sum of the misappropriation, under 
statute on bill for discovery.—Gill v. 

State Garage, 138 A. 193, 6 N.J.Misc. 

759. 

Statns as creditor 

Plaintiff held to have status of 
creditor, and within the protection 


by him.^® Such a statute has been held to be lim¬ 
ited in its application to corporations which are in¬ 
solvent or are bordering on insolvency,^® and not to 
apply to corporations which have merely defaulted 
in the payment of obligations while solvent.®® 

Ignorance of a creditor*s claim has been held not 
to absolve the directors or officers from liability for 
a violation of the .statute,®^ sufficiency of corporate 
assets to fully satisfy all of the corporate obligations 
constituting the test of insolvency.®^ An intent to 
give a preference may be imputed to a director 
where he knew or must have known that his act 
would prevent some of the creditors from sharing 
in the assets with the others.®® Directors who are 
not personally benefited by the transaction but who 
are concerned in the violation of the statute are li¬ 
able;®^ and an officer may, without acting official¬ 
ly, violate the statute by inducing other officers to 
transfer assets of the corporation in violation of 
law to himself or to another, at least when he is to, 
and does, derive a benefit therefrom.®® 

The statute sometimes limits liability to a creditor 
to the loss sustained by him by the acts of the offi¬ 
cers or directors in violation of the statute.®® 
Thereunder the recovery of the creditor is not to 
be measured by the amount of his debt,®^ nor can 
he be deemed to have suffered loss as to a debt ac¬ 
cruing after the transfer.®® The amount of the loss 

Lawrence Leather Co. v. Mllgrom, 
supra. 

53. NY.—Royal Indi*mnity (’o. v. 
Ginsberg, 284 N.V.S. 551, 157 Misc. 
507. 

54. U.S.—Pennsylvania R. Co v. 
Pedrlck, D.C.N.Y., 222 F. 75, 234 
F. 781. 

14a C.J. p 225 note 78. 

55. N.Y.—Caesar v. Bernard, 141 N. 

Y.S. 669, 156 AppDIv. 737, af¬ 

firmed 103 NK. 1122, 209 N.Y. 670 

56. N.Y.—Shaw v. Ansaldi Co, Inc , 
165 N.Y.S. 872. 178 App Div. 589— 
Dochlcr V. Real Estate Board of 
New Vork Bldg. Co., 270 N.Y.S. 
386, 150 Misc. 733. 

57. N.Y.—Dochler v. Real Estate 
Board of New York Bldg. Co., su¬ 
pra. 

14a C.J. p 225 note 81. 

58. N.Y.—Doehler v. Real Kstute 
Board of New York Bldg Co., su¬ 
pra—Masonic Hall, etc. v. Fontana, 
164 N.Y.S. 370. 99 Misc. 497. 

future rent 

Where corporation made preferen¬ 
tial assignment of rents from mort¬ 
gaged property to second mortgagee, 
liability of directors who participat¬ 
ed in preferential transfer held lim¬ 
ited to rents paid under assignment 
excluding future rents accruing aft- 


of the statute.—Royal Indemnity Co. 
v. Gin.sberg, 284 N.Y.S. 551, 157 Misc. 
507. 

49. N.Y.—Shaw v. Ansaldi, 165 N. 

Y.S. 872, 178 App Div. 589. 

Refusal to pay obligations nnueoes- 
sary 

N.Y.—Cajsar v. Bernard. 141 N Y.S. 
659, 156 App.Div. 724, reversing 
109 N.Y.S. 974, 79 Mi.se. 224, and 
affirmed 103 N.E. 1122, 209 N.Y. 
670. 

5a NY.—Shaw v. Ansaldi, Inc,, 166 
N.Y.S. 872, 178 App.Div. 6X9. 

51. N.Y.—A. C. Lawrence T-eather 
Co. V. Mllgrom, 271 N.Y.S. 718, 161 
Mi.se. 609. 

Fraud unneoessary 
N.Y.—A. C. Lawrence Leather Co. 
v. Mllgrom, supra. 

58. N.Y.—A. C. Lawrence Leather 
Co. V. Milgrom, supra. 

Private dissolution 

Officers of corporation winding up 
business privately without follow¬ 
ing prescribed procedure were held 
liable to creditor of whose claim 
they were ignorant, under statute 
creating personal liability against 
officers making payment for insol¬ 
vent corporation with intent to give 
preference to any creditor.—^A. C. 
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of any creditor in such a case is the difference be¬ 
tween the amount which he would have received 
from the corporation if its property had not been, 
diverted and the amount which he can obtain from 
the corporation after this divcrsion.59 

The fact that the transfer is void and that the 
property transferred may be recovered or an ac¬ 
counting for it had does not deprive the creditor 
of his right to pursue the statutory remedy,®® nor 
does the fact that the transfer cannot be avoided 
for the reason that the preferred creditor had no 
notice or reason to believe that the transfer to him 
would create a preference absolve the directors 
from liability.®^ 

Persons who are not directors or managers can¬ 
not be charged under a statute prohibiting prefer¬ 
ences by directors or managers of a corporation 
which is insolvent or which has suspended its ordi¬ 
nary business for want of funds to carry it on.®2 

§ 902. -Taking Property at Unfair Val¬ 

uation 

Statutes in some Jurisdictions impose liability for 
corporate debts on officers who issue stock for property 
at more than its fair value. 

Apart from statutes expressly imposing such lia¬ 
bility, it has been said to be more than doubtful 
whether a creditor has any cause of action against 
directors for their acts in parting with the capital 
stock of the company for properly at more than its 
fair valuation in violation of a statute prohibiting 
the issuance of stock except for money, labor done, 
or property at its fair value. No such liability has 
been held to arise where the creditor has not been 
damaged by the statutory violation.®® 


Some statutes, however, expressly make corpo¬ 
rate officers who participate in such a transaction 
liable for the corporate debts. Under such a stat¬ 
ute directors have been held liable to the creditors 
for permitting stock to be issued for property at 
less than pai value of the stock to amount equal to 
the unpaid balance. That the directors complied 
with the requirements of the statute for listing and 
appraising the property given in payment for the 
stock does not absolve them from liability. The 
valuation of the property fixed by the directors at 
the time of the issuance of the stock is not conclu¬ 
sive and may be questioned thereafter.®^ 

It has been held that actual knowledge that the 
property is valued too high is not necessary to lia¬ 
bility under such a statute, the statute being dis¬ 
tinguishable from others imposing liability for 
fraudulently signing a certificate pertaining to such 
valuation.®® 

As against the creditors the directors cannot urge 
that the stock issued for less than par value was 
void.®® 

For a treatment of the consideration necessary 
for the issuance of stock see supra §§ 236-247. 

§ 903. -Withdrawing or Reducing Capi¬ 

tal 

Some of the statutes impose liability on directors 
or officers for an unlawful withdrawal or reduction of the 
capital or capital stock of the corporation. 

Statutes in a number of jurisdictions impose lia¬ 
bility on directors or officers violating a prohibition 
against any division, withdrawal, or reduction of the 
capital or capital stock of the corporation except as 
provided by law.®*^ Under such a charter or statu- 


er preferential transfer was made.— 
Doehler v. Real Kslate Board of New 
York Bldtf. Co, 270 N.Y S. 286, 150 
Mise. 723. 

S9. N.Y.—Apnelli v. Shatzin, 123 N. 

Y S. 797, 68 Misc. 320. 

Stated otherwise 

(1) lioss sustained as liasls for 
recovery nRainst directors is the 
sum creditor would have received 
had corporation been wound up, and 
Its pniperty, so far as Improperly 
transferred, converted to money and 
applied to payment of debts pro 
rata—Doehler v, Ueiil Kstate Board 
of New York Bldgr. Co., 270 N Y.S. 
386. 150 Misc. 733. 

(2) See 14a C J. p 225 note 83 [a]. 

00. U.S.—I’onnsylvania K. Co. v 
Pedrick, D.C.N.Y., 222 P. 75, 234 F. 
781. 

14a C.J. p 225 note 84. 

61. N.Y.—Doehler v. Real BIstate 


Board of New York Bld^. Co., 270 
N.Y.S 386. 150 Misc. 733. 

62. NJ—Kinsela v Cataract City 
Bank. 18 N J Kq 158. 

14a C J. p 225 note 85. 

63. N Y.—Cochran v. Smith, 54 N.Y. 
Super. 117. 

64w La —Rapides Grocery Co v. 
Grant, 115 So. 791, 165 La. 593 

65. Maas --Anthony, etc., Co. v. 
Metrepolitan Art Co., 76 N.K. 289, 
190 Mass. 35. 

66. La.—Rapides Grocery Co. v. 
Grant, 115 So. 791, 165 La. 693 

67. **Capltar’ deflaed 

The words "capital of such corpo¬ 
ration'* in a statute making? directors 
liable for paying to stockholders any 
part of the capital except as au¬ 
thorized by law means property cap¬ 
ital.—Cox V. Leahy, 204 N.Y.S. 741, 
209 App.Div. 313. 
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Vnanlmoiis action of stockholdera 

Statutory safeguard for creditors 
of corporation w'hich forbids Impair¬ 
ment of corporation’s capital stock 
is not destroyed by unanimous ac¬ 
tion of stockholders—Whitfield v. 
Kern. 192 A 48. 122 N J.Eq. 332, re¬ 
versing 1S4 A. 333. 120 N.J Eq. 115. 

Statute not limited to dividend 

New York Stock Corp.L § 58. L. 
1923 c 787 § 58, prohibiting distri¬ 
bution of assets of corporation un¬ 
less assets remaining after distribu¬ 
tion at least equal aggregate amount 
of debts and liubilities of corpora¬ 
tion, and making directors liable for 
such distribution, applied to action 
Itased on transfer of assets of cor¬ 
poration to stockholder, as aftainst 
contention that the statute applied 
only to unlawful declaration of divi¬ 
dends.—New York Credit Men's Ass’n 
V. Harris, 11 N.Y.S.2d 435, 170 Misc. 
988. 
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tory,provision charging the directors who violate its 
provisions with responsibility to the creditors in 
case of insolvency, or inability to meet its outstand¬ 
ing liabilities, directors who wrongfully dispose of 
the assets of the corporation which arc sufficient to 
pay its debts, must answer for the debts of the cor¬ 
poration to its creditors.®* It has been held that 
creditors whose claims arose after the unlawful de¬ 
pletion of the corporate assets may hold the direc¬ 
tors liable therefor.®* 

The liability of the directors under some of these 
statutes is limited to the loss sustained by the cred¬ 
itor as a result of the unlawful reduction of the 
corporate capital.^® In such case a creditor cannot 
hold the directors liable on account of a transac¬ 
tion which reduces the capital of the corporation 
but leaves sufficient assets for the payment of all 
liabilities, as he is not injured thereby.^i So loss¬ 
es resulting from impairment of a corporation's 
capital by a distribution of assets may be recouped 
by subsequent events.^* 

A creditor may hold the directors liable even 
though the transferee of all the corporate proper¬ 
ty has assumed payment of its debts where he does 
not know of such assumption of debts until after 
beginning suit.^* 

§ 904. — Omitting Name of Company 

Examine Pocket Parts for later cases. 

§ 905. — Improperly Allowing Stock 
Transfer 

Examine Pocket Parts for later cases. 

§ 906. — Trustees on Winding Up 

Statutes sometimes make the directors of a corpora¬ 
tion which has been dissolved trustees for the purpose of 
winding up the corporate affairs. Liability for corporate 


debts is Imposed on them to the extent of the assets com¬ 
ing into their hands. 

Under a statute providing that on the dissolution 
of a corporation the directors and managers shall 
be trustees for the purpose of winding up the affairs 
of the corporation, and that they shall be jointly 
and severally responsible to the creditors to the ex¬ 
tent of the property and assets that come into their 
hands, liability exists only when assets of the cor¬ 
poration have come into their hands,and then 
only to the extent of such assets."^® Liability of a 
director who has not resigned continues until an¬ 
other is chosen and qualifies in his steadj® but it 
does not attach to a person who has ceased to be 
a director before the dissolution.'^'^ 

Under such a statute directors arc liable for un¬ 
paid debts where the corporation, without dissolving 
as required, wound up its affairs and distributed the 
entire assets to the exclusion of some of the cred¬ 
itors.'^* The directors are also personally responsi¬ 
ble where a sale of corporate property on execu¬ 
tion dissolves it, the sheriff pays the surplus to the 
treasurer, and he pays it to the stockholders rather 
than to the remaining creditors.'^* 

Where the governing statute law provides that 
the dissolution of a corporation shall not impair any 
remedy for any liability incurred previous thereto, 
and also provides that in case of a dissolution the 
directors shall become the trustees to wind up its 
affairs and shall be the trustees of its creditors, an 
action will lie against such trustees after dissolu¬ 
tion to enforce a claim against the corporation 
but where it is also provided by statute that in 
case of dissolution the corporation shall continue in 
existence for the purpose of satisfying, discharging, 
and paying any existing debts, and that it may be 
sued for the purpose of enforcing such debts or ob¬ 
ligations, the action docs not lie against the direc¬ 
tors alone.*^ 


Qratnitoiui dlstribntloa of stock 

Directors gratuitously distributing 
stock among subscribers are liable 
in solido to corporation, stockhold¬ 
ers, and creditors for breach of trust 
and contract.—Lagrone v. Brown, 
109 So. 490, 161 La. 784. 

68 . Conn.—Stebblns v. Cowles, 10 
Conn. 399. 

N.C.—Mclver v. Young Hardware 
Co., 67 S.E. 169, 144 N.C. 478, 119 
Am.S.R. 970. 

14a C.J. p 226 note 92. 

68 . N.T.—-New York Credit Men’s 
Ass'n v. Harris, 11 N.Y.S.2d 435. 
170 Misc. 988. 

m N.Y.--Shaw V. Ansaldi, 166 N. 
Y.S. 872, 178 App.Div. 589. 


71. i:.S.—In re Post. D.C.N.Y., 12 
F.2d 941, affirmed. C.C.A., 12 F.2d 
942. 

14a C.J. p 226 note 93. 

78. N.Y.—Greene v. Boardman, 256 
N.Y.S. 340, 143 Misc. 201. 

7a Wash.—Carstens v. Hoflus, 87 
P. 681, 44 Wash. 456. 

74 Mo.—Isler v. Scudder, 12 Mo. 
App. 581. 

Tex—White v. Texas Motor Car & 
Supply Co., Com.App., 228 S.W. 
138, modifying, CIv.App., 203 S.W. 
441. 

76. Tex.—White v. Texas Motor Car 
& Supply Co., supra. 

14a C.J. p 226 note 4. 

7a N.J.—Turp V. Dickinson, 134 A. 
888, 100 N.J.Eq. 41. 
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77. N.Y.—Sturges v, Vanderbilt, 73 
N.Y. 384. 

7a N.J.—Turp V. Dickinson, 134 A. 
888, 100 N.J.Eq. 41. 

78. S.C.—American Cotton Oil Co. v. 
Saluda Oil Mill Co.. 93 S.E. 14, 107 
S.C. 422. 

8a N.Y.—Marstaller v. Mills, 38 N. 

E. 370. 143 N.Y. 398. 

81. N.Y.-^Cunningham v. Glauber, - 
117 N.Y.S. 866. 133 App.Div. 10. re¬ 
versing 115 N.Y.S. 269. 61 Misc. 
443, and distinguishing Marstaller 
V. Mills. 88 N.E. 370, 143 N.Y. 398. 
on the ground that this statutory 
provision did not exist at the date 
of that decision. 
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§ 907. —Directors of Membership Corpo¬ 
ration 

Statutes In tome Jurisdiction! make directors of 
membership corporations personally liable for Its debts. 

In some states it is provided by statute that the 
directors of a membership corporation shall be 
jointly and severally liable for any debt of the cor¬ 
poration contracted while they arc directors.A 
judgment against the corporation and the issuance 
of an execution seems to be required under some 
of these statutes,but the recovery of a judgment 
against the corporation and the issuance of an ex¬ 
ecution thereon is of itself not a bar to an action to 
enforce a director’s liability.*^ A person must be 
a director in fact to be within the provisions of 
such a statute,®® and he is liable only for debts in¬ 
curred during his incumbency in office.®® Under 
some of these statutes the directors are liable only 
for debts payable within a specified period after 
they are contracted.®^ Thereunder in determining 
whether rent is payable within the prescribed time, 
and during the term of office of the person sought 
to be charged, the date at which monthly install¬ 
ments of rent under the lease fall due, rather than 
the date at which the lease was entered into, adopt- 


§ 909 

cd, accepted by, or assigned to, the corporation, con¬ 
trols.®® 

A corporation with a capital stock may neverthe¬ 
less be a corporation not for profits, where its arti¬ 
cles so declare, so as to impose on the trustees lia¬ 
bility for the debts of a corporation not for profit.®® 

§ 908. Corporations Incurring Liability 

The applicability to particular corporations of 
statutes imposing liability on directors and officers is 
discussed in the appropriate parts of the sections re¬ 
lating to such statutes, supra §§ 893-907. Examine 
Pocket Parts for later cases. 

§ 909. Waiver or Release of Liability 

The statutory liability of directors may generally be 
waived. 

Where it is considered that the statute imposing 
liability on directors or officers is for the benefit of 
the creditors of the corporation, persons who would 
otherwise have a cause of action thereunder may 
waive such right or release the directors or officers 
from liability.®® This may be done by agreement 
between the parties,or by agreement between the 
creditor and the corporation.®® Such agreements 
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82. Ohio.—George Wiedemann 

Brewing Co. v. Revarman, 21 Ohio 
N.I»..N.S., 193. 

tn. Naw Tork 

(1) Under the earlier statutes di¬ 
rectors were personally liable for 
debts of a membership corporation 
—Thistle V. Jones, 107 N.Y S. 840. 
123 App Dlv. 40—14a C.J. p 227 note 
9. 

(2) By amendment, Li.l926 c 722 f 
1, McKinney Consol.L.Now York S 
46. directors are not so liable in ab¬ 
sence of fraud or bad faith, 
liability of club trustees under such 

statutes see Clubs 4 14. 

83. Xt has bean stated that In cases 
of this kind as a matter of precau¬ 
tion a judgment should be obtained 
and an execution issued.—George 
Wiedemann Brewing Co. v. Rever- 
man, 21 Ohio N.P.,N.S, 193, 195. 

84i Ohio.—George Wiedemann Brew¬ 
ing Co. V. Keverman, supra. 

85. N.Y.—Edward Davis, Inc. v. Ad¬ 
ler, 158 N.Y.S. 623. 158 App.Div. 
414, modifying 156 N.Y.S. 157, 92 
Misc. 458. 

14a C.J. p 227 note 10. 

66. Ohio.—George Wiedemann Brew¬ 
ing Co. v. Reverman, 21 Ohio N.P., 
N.S., 193. 

87. N.Y.—Thistle v. Jones. 107 N.Y. 
S. 840, 123 App.Div. 40. 

68 . N.Y.—Thistle v. Jones, supra. 
14a C.J. p 227 note 11. 

88 . Ohio.—Snyder v. Chamber of 


Commarce, 41 N.K 33, 53 Ohio St. 

1 . 

9a Pitt.—Spl tee r-Ro rick Trust & 

Savings Bank v. Thompson, 143 So. 
865, 107 Fla. 762. 

Mass.—Katz v. Dunn, 189 N.E. 64, 
286 Mass. 340—Continental Corpo¬ 
ration V. Gowdy. 186 N.E. 244, 249. 
283 Mass. 204, 87 A.D.R. 1039. 

N.Y —Monowitz v. Brackenbridge. 
186 NY.S. 686, affirmed 186 N.Y.S. 
688. 195 App.Div. 929. 

*'Th 0 statutory provisions impos¬ 
ing liability upon directors of a cor¬ 
poration for the debts and contracts 
of such corporation, as our decisions 
have recognized, are designed solely 
for the benefit of creditors. They 
are designed for the protection of 
the property rights of individual 
parties to transactions with the cor¬ 
poration rather than for the protec¬ 
tion of the general public.”—Con¬ 
tinental Corporation v. Gowdy, su¬ 
pra. 

Bight as personal 

Statutory right against officers and 
directors of corporation upon treas¬ 
urer’s failure to file affidavit relat¬ 
ing to paid-in stock, required as 
condition precedent to doing busi¬ 
ness. is right personal to individual 
which may be waived.—Spitzer-Ror- 
Ick Trust & Savings Hank v. Thomp¬ 
son, 143 So. 865, 107 Fla. 752. 

91. Cal.—Western Mortgage & 
Guaranty Co. v. Gray, 8 >\2d 1016, 
215 Cal. 191. 80 A.L..R. 866. 
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Mass.—Continental Corporation v. 
Gowdy. 186 N.E. 244, 283 Mass. 
204, 87 A.L..R. 1039. 

Belease by pledgor of corporate vote 

Pledgor of note and mortgage evi¬ 
dencing excess corporate indebted¬ 
ness held to retain such Interest 
therein as to make release of claim 
for statutory penalty binding upon 
discharge of pledge.—Western Mort¬ 
gage & Guaranty Co. v. Gray, 8 P.2d 
1016, 216 Cal. 191, 80 A.L.R. 866. 

98. Iowa.—Preston v. Howell, 267 
N.W. 415, 219 Iowa 230, 97 A.L.R. 
1140. 

Mass.—Katz v. Dunn. 189 N.E. 64. 
285 Mass. 340-—Continental Corpo¬ 
ration V. Gowdy, 186 N.E. 244, 283 
Mass. 204, 87 A.L.R. 1039. 

No reooaree clause available to dl^ 
rectom 

Iowa.—Preston v. Howell, 257 N.W. 

415, 219 Iowa 230. 97 A.L.R. 1140. 
Mass.—Continental Corporation v. 
Gowdy. 186 N.E 244, 283 Mass. 
204, 87 A,L.R. 1039. 

Bond reference to trust agreement 

Bondholders are bound by specific 
release of corporation's directors 
from personal liability, although pro¬ 
vision for release was not set out 
in bond, where indenture of trust 
provided for release and bonds re¬ 
cited that provisions of indenture 
were made part of bond by refer¬ 
ence.—Preston v. Howell, 257 N.W. 
415, 219 Iowa 230, U7 A.L.R. 1140. 
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have been held not to be invalid as against public 
policy, even though they release liabilities which 
have not yet arisen.Where the language of the 
agreement permits, it operates as a release of liabil¬ 
ities which have not yet been incurred at the time 
of its execution, although it has been held that 
such an agreement docs not and cannot cover fu¬ 
ture fraudulent acts of directors.^® A release of a 
director's liability to the corporation does not re¬ 
lease such director from his statutory liability to 
third persons.^^ 

A provision in a corporate bond that no stock¬ 
holder shall be individually liable thereon or with 
respect thereto has no effect to relieve directors of 


the company from their statutory liability for its 
debts in case of their failure to file an annual re¬ 
port required by statute.^® 

§ 910. Insolvency or Dissolution of Corpora¬ 
tion 

Some ftatutes Impose liability on directors, officers, or 
agents who, in violation of the statute, transfer corporate 
property after It becomes insolvent. 

Some statutes impose liability on corporate direc¬ 
tors, officers, or agents who transfer property of the 
corporation after it becomes insolvent in violation 
of the statute.®® The liability of directors who ben¬ 
efit from the unlawful transfer has been held to be 


SnlBoleney of ooneideratloa 

Bondholders' specific release of di¬ 
rectors of corporation from person¬ 
al liability on bonds is not invalid 
for want of consideration, where col¬ 
lateral belongriner to corporation wns 
delivered to trustee for exclusive 
benefit of bondholders.—Preston v. 
Howell, supra. 

Debts covered 

Although nonrecourse agreement 
released directors of corporation 
from personal liability for excessive 
debts created by bonds, they would 
be liable for any additional general 
indebtedness if knowingly consented 
to by them.—Preston v. Howell, su¬ 
pra. 

▲pplioabUlty of agreoiiieat 

(1) Clause that bonds were issued 
without recourse against directors 
applies to statutory liability of di¬ 
rectors for contractual obligations of 
corporation under bond.—Continental 
Corporation v. Gowdy, 186 N.E. 244, 
283 Mass. 204, 87 A.L.R. 1039. 

(2) Such clause docs not apply 
merely to liabilities resulting from 
transfer after bonds had been issued. 
—Continental Corporation v. Gowdy, 
supra. 

Validity of agreement 

No recourse clause of bond may be 
held valid to extent that It preclud¬ 
ed enforcement for purpose of com¬ 
pelling payment by bonds of indi¬ 
vidual directors of secondary lia¬ 
bility Imposed upon them by statute 
for debts and contracts of corpora¬ 
tion.—Continental Corporation v. 
Gowdy, supra. 

83. Mass.—Katz v. Dunn, 189 N.E. 

64, 285 Mass. 340—Continental Cor¬ 
poration V. Gowdy, 186 N E. 244, 

283 Mass. 204, 87 A.L.K. 1039. 

N.Y.—Monowitz v. Brackenridge, 186 

N.T.S. 686, affirmed 186 N.Y.S. 688, 

196 App.Dlv. 929. 

Doubt to the contrary was ex¬ 
pressed in Swancoat v. Kemsen, C.C. 
N.y., 78 P. 592. 

"Generally speaking public policy 
requires compliance with statutes 


regulating the management of cor¬ 
porations. But whether the effect of 
any specific statute can be avoided 
by contract depends upon the pur¬ 
pose for which the statute was en¬ 
acted. The test was stated in Wash¬ 
ington National Bank v. Williams, 
74 NE. 470, 471. 188 Mass. 103, 107, 
in the following language: 'Where 
laws are enacted on grounds of gen¬ 
eral policy their uniform application 
for the protection of all citizens 
alike is desirable, and an agreement 
to waive their provisions is general¬ 
ly declared invalid, but, where they 
are designed solely for the protec¬ 
tion of rights of private property, a 
party who may be affected can con¬ 
sent to a course of action which if 
taken against his will would not be 
valid,' and is applicable where, as 
here, a party instead of consenting 
to a cour.se of action agrees to dis¬ 
charge liabilities which may result 
from a course of action."—Continen¬ 
tal Corporation v. Gowdy, 186 N.E. 
244, 249, 283 Mass. 204. 87 A.L..K. 
1039. 

Duty of bondholders 

Bondholders do not owe such duty 
to other creditors of corporation that 
they cannot release their purely pri¬ 
vate rights to enforce secondary lia¬ 
bilities of directors on ground such 
relinquishment may tend in some de¬ 
gree to encourage violations of stat¬ 
ute passed solely for benefit of 
credi tors.—Continental Corporation 
V. Gowdy, supra. 

94. Mass.—Katz y. Dunn, 189 N.E. 

54, 285 Mass. 340—Continental 

Corporation v. Gowdy, 180 N.E. 
244, 283 Mass. 204, 87 A.L.U. 1039. 

95. Mass.—Katz v. Dunn, 189 N.E. 
54, 285 Mass. 340—Continental Cor¬ 
poration V. Gowdy, 186 N.E. 244, 
283 Mass. 204, 87 A.L.R. 1039. 

Agreement self operative 

Release of rights against directors 
which had not yet arisen is inter¬ 
preted as contract which is self-op¬ 
erative to discharge right when it 
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arises.—Continental Corporation v. 
Gow'dy, supra. 

Oood faith breach of statute 

Trust agreement provision reliev¬ 
ing directors of personal liability 
held to protect directors in good faith 
declaring dividends out of assets.— 
Small v. Sullivan. 219 N.Y.S. 34. 219 
App.Dlv. 612, modified on other 
grounds 157 N.E. 261, 245 N.Y. 343, 
reargument denied 157 N B. 883. 245 
N.Y. 621. 

96. N.Y.—Small v. Sullivan. 157 N. 
E. 261, 245 N.T. 843, modifying 219 
N.Y.S. 34, 218 AppDjv. 612. and 
reargument denied 157 N.E. 883, 
245 N.Y. 621. 

Defense lusuffleient 
In bondholder’s representative ac¬ 
tion against directors for unlawful 
payment of dividends impairing cap¬ 
ital, allegation of answer s(‘ttiiig up 
trust agreement under which bonds 
were issued providing that directors 
should not bo personally liable held 
not to state a good defense, in that 
such agreement did not and could 
not cover future fraudulent ads of 
directors as alleged in tlie complaint. 
■—Small v. Sulllvun, 157 NK 261, 
215 N.Y. 343. modifying 219 N.Y.S. 
34, 218 App.Dlv. 612, and rearguinent 
denied 157 N.E. 883, 245 N.Y. 621. 

97. Cal—Mercer v. Duinsromb, 293 
P. 836, 110 Cal App 28. 

Belease by trustee in bankruptcy 
Directors’ release by Iriistec in 
bankruptcy, for stated consideration, 
of liability to bankrupt coi’porutlon, 
was held not release of liability to 
third party for funds misappropriat¬ 
ed by officers.—Mercer v. Dun.scoiiib, 
supra. 

98. II.S.—Swancoat v. Remsen, C.C. 
N.Y., 78 P. 692. 

99. N.J.—Schneider v. Hamilton 
Trust Co. of Paterson, 172 A. 617, 
116 N.J.Eq. 55. affirmed 181 A. 42, 
119 N.J.Eq. 93. 

Statute mandatory 
N.J.—Schneider v. Hamilton Trust 
Co. of Paterson, supra. 
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primary,1 and that of directors who participate but 
do not benefit from such transfer only secondary.^ 
A trust company in possession of corporate funds 
as agent violating the statute renders itself liable to 
corporate creditors.® 

In appropriate places in §§ 894-907 is discussed 
whether liability under a particular statute can at¬ 
tach before dissolution of the corporation. 

Debts after forfeiture of charter. There are stat¬ 
utes in some jurisdictions which impose personal 
liability on directors and officers of a corporation 
whose charter has been forfeited, for debts incurred 
with their knowledge, approval, and consent, after 
such forfeiture.^ Under such a statute a director 
or officer not shown to have known of, or to have 
approved, such a debt,^ nor to have been negligent 
in discharge of his duties,® cannot be held person¬ 
ally liable therefor. 

§ 911. Actions 

As shown infra §§ 912-930, actions by creditors 
and other third persons to enforce the statutory lia¬ 
bilities of corporate officers and directors are, in the 
absence of specific statutory provisions, governed 
by the general rules applicable to civil actions. 

§ 912. -Right, Grounds, and Form of 

Action 

While the remedy, if any, prescribed by the statute 
imposing the liability is ordinarily regarded as exciu» 
sive, in the absence of such a provision such a remedy, 
either at law or in equity, as is appropriate to the cir¬ 
cumstances of the particular case may be resorted to. 
Where the liability imposed is penal, the proceeding is 


to be classed as an action ex delicto rather than ex con¬ 
tractu. Further, unless restricted by statute, the creditor 
may proceed against the corporation and also against 
Its officers and directors for their official neglect although 
he can have but one satisfaction of his demand. 

The remedies given by statutes imposing liability 
on officers or directors for corporate debts are vari¬ 
ous. Some statute's contemplate a single compre¬ 
hensive action, exclusive of all others, in which all 
the liabilities of officers and directors as such to the 
creditors as a class shall be included and determin- 
cd.7 Except in some jurisdictions,® where the stat¬ 
ute creating liability makes provision for its en¬ 
forcement, it can be enforced only in the mode so 
provided.® However, the mere existence of a stat¬ 
utory liability of the directors does not destroy the 
right of action against the corporation.^® Unless, 
as discussed infra § 914, the obtaining of a judg¬ 
ment against the corporation and the return of an 
execution unsatisfied are conditions precedent, the 
unpaid creditor has a choice of remedies. He may 
proceed against the corporation, or he may proceed 
against the corporate officers for their official neg¬ 
lect, and he can pursue these remedies simultane¬ 
ously,^^ suing both the corporation and the direc¬ 
tor or officer and establishing his demand against 
both in the same action,^- provided, of course, he 
can have only one satisfaction of his demand.lie 
cannot, however, enforce the statutory liability of 
officers in a suit against the corporation to which 
they arc not parties.!^ An action to enforce the 
statutory liability of directors for creating debts in 
excess of a prescribed limit may be maintained not¬ 
withstanding another action is pending against de¬ 
fendants as stockholders,'® or that they arc also lia- 


1. N.J — IlHVpy V. Hofmann, ISl A. 
756, l:il N.J Eq. 523, afflrmod 

A 75. 123 N.J.Eq. 589. and 139 A 
75, 123 N.J.Eq. 590. 

2. N J.—Havi*y v. Hofmann, supra. 
3h N.J.—Schneidor v. Hamilton 

Trust Co of Patorson, 172 A. 617, 
116 NJ Kq. 55, affirmed 181 A. 42, 
119 N J.Eq. 93. 

▲gent under oompromlse airraement 

Where in.solvent corporation en¬ 
tered Into compromise settlement 
with certain of its creditors, and 
trust company loaned money to cor¬ 
poration and discounted note hold by 
corponition to finance compromise 
settlement, trust company, havlnp 
paid out money of corporation while 
corporation was insolvent, held lia¬ 
ble us for diversion of fund distrib¬ 
uted to creditors under 2 Comp St. 
1910 p 1638 § 64.—Schneider v. Ham¬ 
ilton Trust Co. of Paterson, supra. 

4. XMuanoe of bonds 

Corporation officers and directors, 
isHUinx bonds with knowledge that 
corporation had forfeited right to do 


bu.‘<lness In state, were liable as part¬ 
ners, and purchasers of bonds were 
entitled to proceed against them.— 
Young V. Terrace Improvement Co., 
Tex.Civ.App., 62 S.W 2d 180. 

5. Tex—Groce-Parrish Co v. Yn- 
key. Civ.App, 81 S.W 2d 273~(.Ju- 
erra v. Contreras, Civ.App, 52 S. 
W.2d 295, 

Aotnal knowledge neoeeeary 

Director of corporation must have 
actual knowledge and give actual 
consent and approval to incurring of 
debts by corporation after forfeiture 
of corporation’s right to do busi¬ 
ness to render director personally 
liable for such debts.—Crroce-Par- 
rish Co. V. Yakey, Tex.Clv.App., 81 

5. W 2d 273. 

6. Tex.—Groce-Parrish Co. v. Ya¬ 
key, supra. 

7. W’is.—Williams v. Brewster, 93 
N.W. 479, 117 Wis. 370. 

8. N.Y.—Whalen v. Strong. 246 N. 
Y.S. 40, 230 App.Div. 617—Ex p. 
Van Itiper, 20 Wend. 614. 

14a C.J. p 227 note 16. 

345 


9. Mass.—Frank Kumin Co. v. Mar- 
ean, 186 N.E. 780. 283 Ma.ss 332— 
Union Market Nat. Bank of Water- 
town V. Gardiner, 177 N.E, 682, 276 
Mas.s. 490. 79 A.L.R. 1512. 

14a C J. p 227 note 17. 

la Ill —Gunderson v. Illinois Trust 
etc.. Bank, 65 N E. 326. 199 III. 
422, affirming 100 Ill.App. 461. 

11. Ark.—McDonald v. Mueller, 183 
S W. 761, 123 Ark. 226. 

12. Minn—Patterson v. Stewart, 42 
NW. 926, 41 Minn. 84. 16 Am.S.R. 
671. 4 DR.A. 671. 

14a C.J. p 227 note 22. 

13. Ark.—McDonald v. Mueller, 183 
SW. 761, 123 Ark. 226. 

14. Del.—Kingston v. Home D Ins. 
Co. of America. 101 A 898. 11 Del. 
Ch. 268, affirmed 104 A. 26, 11 Del. 
Ch. 428. 

15. Mass.—Barre First Nat. Bank 
V. Hingham Mfg. Co., 127 Mass. 
563. 
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ble as directors under another statute,or that 
suit to enforce such other liability is pending,or 
that suit to enforce the liability of other directors or 
trustees is pending.^® A corporate creditor who 
files his claim with an assignee for the benefit of 
the corporation creditors is not thereby precluded 
from enforcing the liability of the directors.^® 

As has been stated supra § 876, a majority of 
the statutes under consideration are regarded as 
penal. Consequently actions upon them are actions 
for penaltics.20 When this is the view taken, the 
action is to be classed with actions ex delicto rather 
than actions ex contractu but in jurisdictions 
where the statutes are not regarded as penal, liabil¬ 
ity thereunder arises ex contractu and not ex delic- 

to.22 

Separate causes of action. Each false report for 
each successive year gives rise to a separate cause 
of action.23 

Legal or equitable. The answer to the question 
whether the statutory cause of action is cognizable 
at law or in equity depends on the proper construc¬ 
tion of the particular statute under consideration.®^ 
Where the statutes do not prescribe the form of 


action, the creditor may employ any suitable form.®® 
While the authorities in the different states on the 
question of whether the remedy is at law or in eq¬ 
uity cannot be fully reconciled, the conflict is large¬ 
ly explainable on the ground of differences in the 
statutes and in the remedial systems of the several 
states.®® The fact that the statute gives a remedy 
in equity for the sake of convenience does not make 
the liability rest on equity rather than on the strict 
terms of the statute.®*^ In a number of jurisdic¬ 
tions, or at least under some statutes in these ju¬ 
risdictions, it is deemed that the remedy is in eq¬ 
uity,®® while under other statutes in these same 
jurisdictions, as well as in other jurisdictions, it is 
held that the remedy is at law,®® and some statutes 
contemplate both equitable actions and suits at 
law.3® Where the action is at law, debt is the ap¬ 
propriate form.®l Some statutes prescribe an ac¬ 
tion on the case.®® Where a director is liable for 
the entire indebtedness of a corporation because no 
capital stock has been issued, there is no necessity 
for suing in equity for the purpose of taking an 
accounting and apportioning any recovery which 
might be had among the creditors, and each credi¬ 
tor may bring a direct action against the direc¬ 
tor.®® 


16. Ind.—Clow V. Brown, 48 N.B. 
1034, 49 N.E. 1067. 160 Ind. 185. 

17. N.Y.—^Nimmons v. Tappan, 82 
N.Y.Super. 652. 

16. N.Y.—Roach v. Duckworth, 95 
N.Y. 391, afRrmine 66 How.Pr. 803, 
which affirmed 61 How.Pr. 128. 

19. Ill.—Loverin v. McLaughlin, 44 
N.E. 99, 161 Ill. 417. 

20. N.Y.—Chapman v. Lynch, 61 N. 
E. 27.5, 166 N.Y. 661. 

14a C.J. p 227 note 33. 

21. Cal.—^Merrill v. Los Angeles 
Cotton Mills. 7 P.2d 329. 120 Cal. 
App. 149. 

14a C.J. p 227 note 84. 

22. S.C.--Sullivan v. Sullivan Mfg. 
Co., 14 S.C. 494. 

23. N.Y.—^Anderson v. Speers, 68 
How.Pr. 68. 

14a C.J. p 228 note 87. 

24. U.S.—Lyman v. Hilliard, Vt.. 
154 F. 339, 83 C.C.A. 117, revers¬ 
ing, C.C., 138 P. 469. 

14a C.J. p 228 note 39. 

aSb N.H.—Coulombe v. Eastman, 77 
A. 936, 76 N.H. 631. 

14a C.J. p 228 note 40. 

28. Vt.—Crown v. Bralnerd, 67 Vt. 
625. 

27. Mass.—Priest v. Essex Hat Mfg. 
Co.. 115 Mass. 380. 

28L U.S.—Rock wood v. Foshay, C. 
C.A.Minn., 66 F.2d 626, certiorari 
denied 64 8.Ct. 440. 291 U.S. 666, 


78 L.Ed. 1057 and 54 S.Ct. 441, 291 
U.S. 666, 78 L.Ed. 1057. 

Ill.—Cairo Meal & Cake Co. v. 
Brigham’s Estate, 268 Ill.App. 510 
—Albert Pick & Co. v. Warshauer, 
244 I11.APP. 56. 

Iowa.—Preston v. Howell, 267 N.W. 
415, 219 Iowa 230, 97 A L.R. 1140— 
Plainer v. Hughes, 206 N.W. 268, 
200 Iowa 1363, 43 A.L.R. 1141. 

Ky.—Phoenix Third Nat. Bank v. 

Martin, 293 S.W. 1064, 219 Ky. 679. 
14a C.J. p 228 note 44. 

Suits bj corporation or receiver 

(1) An equity court has jurisdic¬ 
tion of bill filed by corporation, or 
its receiver if corporation is in course 
of liquidation or insolvent, to en¬ 
force directors’ personal liability 
baaed on negligence or wrongful 
conduct.—Pritchard v. Myers, 197 A. 
620, 116 A.L.R. 776. 

(2) A single suit by a receiver 
against the several directors for a 
wrongful misappropriation and dis¬ 
sipation of the corporate property in 
pursuance of a common purpose may 
be maintained in equity, for the di¬ 
rectors are not equally liable.—^Ma¬ 
hon V. Miller, 80 N.Y.S. 979, 81 App. 
Div. 10. 

(3) Equity has jurisdiction of an 
action by receivers of a corporation 
based on the misfeasance of corpo¬ 
rate officers in unlawfully and fraud¬ 
ulently receiving corporate funds, 
and seeking a recovery of the funds 
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so received.—Keystone Guard v. Bea¬ 
man. 107 A. 836, 264 Pa. 397. 

(4) Where directors willfully and 
negligently misappropriated capital 
of insolvent corporation to payment 
of dividends, a bill In equity by the 
receiver will lie to compel an ac¬ 
counting and restoration, in absence 
of applicable statutory remedy and 
equity will grant relief where dis¬ 
covery and accounting is necessary, 
as against objection that remedy at 
law is adequate.—Cochran v. Shetler, 
133 A. 232, 286 Pa. 226. 

29. Fla.—Denmark v. Ridgell Fur¬ 
niture Co., 167 So. 489, 117 Fla. 
244. 

14a C.J. p 228 note 45. 

A oommoiulaw action for damaros 

by receiver will lie against directors 
for Injury to corporate property, 
and, such remedy being adequate, 
equitable relief is unnecessary.—Pot¬ 
ter V. Walker, 11 N.E.2d 336. 276 N. 
Y. 16. 

30. N.Y.—Whalen v. Strong, 246 N. 
Y.S. 40. 230 App.Div. 617. 

31. Ohio.—Sturges v. Burton, 8 
Ohio St. 216, 72 Am.R. 582. 

14a C.J. P 229 note 46. 

32. R.I.—Baker v. Smith, 102 A. 
721, 44 R.I. 17. 

14a C.J. p 229 note 47. 

33. CaL—U. S. Farm Land Co. v. 
Bennett, 203 P. 794, 66 CahApp. 
299. 
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§ 913. Conditions Precedent in General 

a. In general 

b. Notice or demand 

a. In General 

Such conditions precedent as are prescribed by the 
particular statute Invoked must be compiled with In the 
absence of a waiver. 

A holder of bonds issued under an indenture pro¬ 
hibiting actions with respect to them except under 
specified conditions cannot bring a derivative ac¬ 
tion until such conditions have been complied with.34 
Under a statute imposing personal liability on direc¬ 
tors when a preference is made, a transfer which 
constitutes a preference need not first be set aside in 
order to hold the directors liablc.35 Where the stat¬ 
ute imposes liability for excessive debts only in 
event of the dissolution of the corporation, no cause 
of action accrues to a creditor until the corporation 
has been dissolved by a judgment of a competent 
court if the corporation has not been dissolved by 
expiration of the time limited by the articles of in- 
corporation.3® A condition precedent may be waiv¬ 
ed, and fince waived it is gone forever.^^ 

b. Notice or Demand 

Where the statute so provides, notice to the officers 
or directors of an Intention to hold them personally liable 
or demand for payment may be requisite. 

When so required by statute, a written notice of 
intention to hold the director personally liable serv¬ 
ed within a specified time is a condition to the en¬ 
forcement of his liability. 38 An amendment incor¬ 
porating such a provision in existing statutes impos¬ 
ing liability does not apply to actions commenced 


before its passage,and may contain a provision 
for saving claims on which suit has not been com¬ 
menced.^® 

Where a demand on the conioration for payment 
of the claim is required by statute, a writ and dec¬ 
laration in an action at law against the corporation 
is a sufficient demand to permit the suit against the 
officers.^^ 

§ 914. — Judgment and Execution against 
Corporation 

In the cate of a secondary liability It Is necessary 
that the remedies against the corporation be first ex¬ 
hausted, but under many statutes imposing a primary lia¬ 
bility upon the officer or director a Judgment or execution 
against the corporation is not a prerequisite. 

On principle and authority^^ and by the terms or 
the judicial construction of many statutes and char¬ 
ters,^ 3 the creditor cannot proceed against a direc¬ 
tor or officer to charge him with personal liability 
until he has exhausted his remedy against the cor¬ 
poration by recovering judgment and subjecting the 
corporate assets to his demands so far as they will 
go; but, at least in some jurisdictions, the recovery 
of a judgment against the corporation is not a con¬ 
dition precedent to the enforcement of a charter 
liability for all the debts of the corporation up to a 
certain amount,^* a constitutional liability of direc¬ 
tors for moneys embezzled or misappropriated by 
corporate officers,^® a statutory liability for failure 
to file certain reports^® or for declaring a dividend 
when the corporation is insolvent or which makes 
it insolvent,or a liability which is created by stat¬ 
ute and which is construed to be in favor of all the 
creditors.^® A creditor is excused from obtaining 


34. N Y.—Levy v. raramount Pub- 
Ux CorpDralion, 266 N Y S. 271, 149 
Mihc 129, affirmed 269 N Y.S. 997, 
241 App.Dlv. 711, affirmed 193 NK 
418, 265 N.V. 629. 

35. N.Y.—Doehler v. Real Estate 
Board of New York Bldj?. Co., 270 
N.Y.S. 386, 160 Mine. 733. 

38. Okl.—Paxlon v. H>er, 87 P.2d 
938, 184 Okl. 407. 

37. N.Y.—Watertown Nat. Bank v. 
Baglpy, 316 N.V.S. 772, 62 Misc. 
3KU, affirmed 119 N.Y.S. 592. 134 
App.Div. 831. 

sa N.Y.—Staton Island Midland R. 
Co. V. Hlnchcllfre. 70 N.Y.S. 601. 34 
Misc. 624, affirmed 73 N.Y.S. 1148. 
66 App.Div. 614, modifled on other 
Krounds 63 N.E. 545, 170 N.Y. 473. 
14a C.J. p 229 note 50. 

38. N.Y.—Shepard v. Fulton, 63 N. 
E. 966, 171 N.Y. 184, affirming 66 
N.Y.S. 861, 55 App.Div. 329. 

14a C.J. p 229 note 51. 

40 . N.Y.—Shepard v. Fulton, supra. 
I4a C.J. p 229 note 62. 


41. Mass.—Standard Oil Co. of New 
York V. Y-D Supplies Co., 193 N. 
E. 66, 288 Mass. 453. 

48. N.Y.—Auburn Nat. Bank v. Dil¬ 
lingham, 42 NE. 338. 3 47 N.Y. 603, 
49 Am.S.R. 692, reversing 84 N,Y. 
S. 267, 86 ilun 100. 

14a C.J. p 229 note 64. 

43. N.Y.—Levy v. Paramount Pub- 
llx Corporation, 266 N.Y.S. 271, 149 
Misc. 329, affirmed 269 N.Y.S. 997, 
241 App.Div. 711, affirmed 193 N. 
E. 418, 266 N.Y. 629. 

14u C.J. p 230 note 55. 

Other statutes not appUoabls 

Right of action given to creditors 
of corporation against directors de¬ 
pleting corporation's assets is avail¬ 
able only to Judgment creditors and 
a statute entitling creditors to have 
set aside conveyances intended to 
hinder, delay, or defraud creditors 
does not apply to actions to enforce 
directors' liability for misconduct.— 
Island Paper Co. v. Carthage Timber 
Corporation, 218 N.Y.S. 346, 128 Misc. 
246. 


Suit on Judgmsat 

Statute making corporate directors 
not filing annual report liable for all 
debts or Judgments of «*orporatlon 
does not require suit on Judgment 
when debt has been reduced to Judg¬ 
ment —Continental Supply Co. v. 
Abell, 24 P2d 133, 95 Mont. 148. 

44 N.Y.—Rock Valley State Bank v. 

Andrews, 18 N.Y.S. 167, affirmed 21 
N.Y.S. 948, 2 Misc. 394. 

46b Cal.—Winchester v. Howard, 64 
P. 692, 69 P. 77, 136 Cal. 432, 89 
Am.S.R. 163. 

46 . Mich.—Wilcox Cordage, etc., Co. 
v. Mosher. 72 N.W. 117, 114 Mich. 
64. 

14a C.J. p 230 note 68. 

47. N.Y.—Rorke v. Thomas, 56 N. 
Y. 559. 

48 . Ill.—^Woolverton v. George H. 
Taylor Co., 43 Ill.App 424. af¬ 
firmed 42 N.E. 49, 157 111. 485. 

14a C.J. p 231 note 60. 
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a judgment against the corporation where it is im¬ 
possible to do so, or where all corporate assets have 
been disposed of,^* or where he is enjoined from 
obtaining judgment and issuing execution and the 
injunction is operative at the time the present ac¬ 
tion is brought;®® but for an injunction to consti¬ 
tute an excuse it must be in force at the time suit 
against the directors is commenced and be of such 
a character as to present a valid legal obstacle in 
the way of suit against the corporation.The fact 
that a corporation has been adjudicated a bankrupt 
docs not dispense with the necessity of obtaining a 
judgment against the corporation and issuing an 
execution which is returned unsatisfied, where the 
statute does not make any such exception to the 
rule of procedure prescribed.®2 The judgment 
against the corporation contemplated by statutes im¬ 
posing it as a condition precedent to the enforce¬ 
ment of the statutory liability of officers or direc¬ 
tors is one which will establish a debt and warrant 
a legally cflFcctive execution.®^ The question wheth¬ 
er a judgment against the corporation by garnish¬ 
ment, trustee process, or factorizing is .such a 
judgment as will support an action against the di¬ 
rectors has been answered in the affirmative in one 
state®^ and in the negative in another state.®® Aft¬ 
er a creditor has pursued his ordinary legal reme¬ 
dies by reducing his claim against a corporation to 
judgment and issuing an execution which is return¬ 
ed wholly unsatisfied, an action for an accounting 
and failure to recover therein is not a condition 
precedent to the maintenance of a statutory action 
against directors or officers who violate a statute 
prohibiting preferential transfers when the corpora¬ 
tion is insolvent.®® 


§ 915. — Time to Sue and Limitations 

The action must be brought within the time, If anyr 
limited by statute and a proceeding In equity may be 
barred by laches. In the absence of a specific limitationr 
the limitations imposed by general statutes msy be ap¬ 
plicable. As a rule the cause of action does not accrue 
until the right of action has accrued against the corpora¬ 
tion for the debt for which it is sought to impose liability. 
The defense of limitations or laches may be waived. 

Where the particular statute imposing liability 
provides a limitation, a limitation for actions ex de¬ 
licto generally is inapplicable,®’^ and a provision that 
no statute of limitations shall bar any suit against 
directors for any sum for which they arc made lia¬ 
ble by the statute renders inapplicable to such ac¬ 
tions a general statute of limitations.®® Some stat¬ 
utes of limitations are construed to qualify a lia¬ 
bility already incurred under an earlier statute and 
to create a condition to the right of action which 
goes with it into any jurisdiction where the action 
may be brought.®® 

Where the statute imposing liability is regarded 
as penal, the clause of the statute of limitations ap¬ 
plicable to actions for penalties applies;®® biit^ 
where the particular statute is viewed as remedial, 
a short statute of limitations applicable to actions 
for penalties does not apply.®! 

Except in some jurisdictions where it is held that 
the statute begins to run from the time of default 
by the directors or officers, regardless of the dates 
at w'hich the debts of the com]>any are contracted 
or fall due,®- the statute does not begin to run be¬ 
fore the debt is due; for until there is a right of 
action against the corporation, there can be none 
against the directors.®® The action, however, need 


49. N.Y.—John H. Giles Dyeing 

Mach. Co. V. Klaudejf-Weldon Dye¬ 
ing Mach. Co., 190 N.Y.S. 726, 19« 
App.Dlv. 564, reversed on other 
grounds 135 N.E. 854, 233 N.Y. 470, 
rcargumenl denied 138 N K. 435, 
234 N.Y. 631—Sherlll Hardwood 
Lumber Co. v. New York Bottle 
Box Co., 195 N.Y.S. 22, 118 Misc. 
636. 

60. N.Y.—Whitney v. Pugh. 68 N.Y. 

S. 992, 58 App.Div. 316, distin¬ 

guishing Auburn Nat. Bank v. Dil¬ 
lingham. 42 N.J5. 338, 147 N.Y. 603, 
49 Am.S H. 692. which reversed 34 
N.Y.S. 267, 86 Hun 100. 

61. N.Y.—Auburn Nat. Bank v. Dil¬ 
lingham, supra. 

69. Pa.—Prank P. Miller Paper C®. 
V. York Coaled Paper Co., 34 Pa. 
Super. 315. 

63. Mass.—Train ▼. Marshall Pa¬ 


per Co.. 62 N.E. 967, 180 Mass. 
513. 

14a C.J. p 231 note 64. 

54. Mass —Norfolk v. American 
Steam Gas Co.. 103 Mass. 160. 

55. Conn.—Armstrong v. Cowles, 44 
Conn. 44. 

66 . U.S.—Pennsylvania R. Co. v. 
Pcddrlck, D.C.N.Y., 234 F. 781. 

57. La.—Rapides Grocery Co. v. 
Grant, 116 So. 791, 165 La. 593. 

58. Okl.—Colcord v. Granzow, 278 
P. 654, 137 Okl. 194, 64 A.L.R. 699. 

S.I).—Aaron v. Hewett, 244 N.W. 380, 
60 S.D. 238. 

59. U.S.—Davis v. Mills, Mont., 24 
S.Ct, 692, 194 U.S. 451, 48 L.Ed. 
1067. 

14a C.J. p 231 note 72. 

60. Ill.—Vestal Co. v. Robertson, 
115 N.E. 629, 277 111. 425. 

14a C.J. p 231 note 69. 
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Applloation of statute • 

Statute providing that actions 
against directors or stockholders of 
a corporation to recover a penalty or 
forfeiture imposed, or to enforce a 
liability created by law, must be 
brought within three years after dis¬ 
covery of facts, refers to such lia¬ 
bilities as arise from, or grow out 
of, fact of being a director or stock¬ 
holder or liability founded on the 
fact of, or imposed because of, the 
relationship of being a stockholder 
or director.—American Theatre Co. v. 
Glasmann, Utah. 80 l’.2(1 922. 

61. Ind.—^American Credit-lndemn. 
Co. V. Ellis. 59 N.E. 679, 166 Ind. 
212 . 

14a C.J. p 2.31 note 71. 

68. Colo.—Dart v. Hughes, 109 P. 

952, 49 Colo. 465. 

14a C.J. p 233 note 74. 

63. Ill.—Woolverton v. Taylor, 23 
N.E. 1007, 132 Ill. 197, 22 Am.S.R. 
521, reversing 30 lll.App. 70. 

14a C.J. p 231 note 75. 
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not necessarily be commenced within the statutory 
time after the debt accrued against the corpora¬ 
tion. If a debt existed and could have been the sub¬ 
ject of an action against the corporation at the time 
of the faiJure of its trustees to file an annual re¬ 
port, an action may be maintained against them to 
enforce their personal liability lK*cause of such fail¬ 
ure at any time within the statutory period after 
such default, irrespective of the time when the lia¬ 
bility of the corporation accrued.®^ Where the debt 
has become due within the period of default in mak¬ 
ing a report required by statute, and has been ex¬ 
tended by the consent of the creditor, the statute 
does not begin to run in favor of the defaulting 
trustee at the date of the maturity of the debt prior 
to its extension;®® but, where the statute has once 
commenced to run, it is not arrested by subsequent 
defaults on the part of the directors or officers,®® 
or by recovery of judgment against the corpora¬ 
tion,®^ or by subsequent partial payments by the 
corporation.®® 

The liability of a director for misappropriation by 
a codirector, being statutory, a provision for limi¬ 
tation of actions for liability created by law is ap¬ 
plicable rather than one applicable to actions for re¬ 
lief against fraud, and concealment by the guilty 
director from his codirectors docs not extend the 
time for enforcement of their liability, which be¬ 
gins to run from the date of the last misappropri¬ 
ation regardless of when the facts arc discovered.®® 

M'aivcr of objection. The rule that the objection 
that the action is barred is not available unless rais¬ 
ed in the trial court applies to actions of the kind 
under consideration, so that defendants must, if they 
would avail themselves of the defense of the statute 
of limitations, set up the defense in their pleading 
and prove it at the trial and it has been held that 
the defense that the debt itself is barred by the stat¬ 
ute of limitations is not available to the director, 
where the corporation failed to plead the statute 
and suffered a judgment for the debt to be recov¬ 


ered against it.^^ 

Laches, Where the proceeding is in equity, th® 
defense that the creditor has been guilty of laches 
is available as in other cases in that forum but 
laches will not be held to exist where there has been 
no unreasonable delay in bringing suitJ® 

§ 916. - Defenses 

Such matters as estoppel, former adjudication, or set¬ 
off and counterclaims are proper matters of defense, at 
are also matters and as. a rule only matters which go 
to show that the conditions essential to the statutory 
liability are not present. 

The assent of plaintiff, cither in the character of 
director or otherwise, to the doing of the act pro¬ 
hibited by the statute is, in general, a good de- 
fense.*^^ Consent by the creditors to the transfer 
of corporate assets to a trustee does not estop them 
from recovering from the directors for dividends 
paid from capital stock; nor in such a case does 
consent by the corporation and its stockholders to 
the payment of such dividends prevent their recov¬ 
ery by a receiver of the corporation after its insol¬ 
vency.'^® Plaintiff is estopped from enforcing a 
statutory liability for failure to file a report where 
he has deceived defendant, by falsely stating that 
the corporation was not indebted to plaintiff, for 
the purpose of inducing him to refrain from filing 
the required report and thus incurring personal lia¬ 
bility;'^® where he has advised that the filing of the 
report would hurt the credit of the corporation, 
which was at the time largely indebted, and the 
omission to file was in consequence of such ad¬ 
vice;'*’^ or where as outgoing secretary he prevent¬ 
ed the completion and filing t)f the report in ac¬ 
cordance with the terms of the statute by his wrong¬ 
ful retention of the corporate seal.'^® On the other 
hand, a creditor is not estopped from enforcing the 
various statutory liabilities by his actual or implied 
knowledge of the facts which would be contained 
in a proper report,*^® or of the financial embarrass¬ 
ment of the corporation,®® or of the fact that the 


64. N.Y.—Duckworth v. Roach, 81 
N.Y. 49, affirmluK 8 Daly 3 59, and 
followed in Stuton Inland Midland 
R. Co V. Hinchliffe, 43 N K. 545, 
170 N.Y. 473. 

65. N.Y.—Jones v. Barlow, 62 N.Y. 
202 . 

14a C.J. p 232 note 78. 

66. Mont.—State Sav. Bank v. John- 
Hon. 45 P. 662, 18 Mont. 440, 56 
Am.S.K. 591, 33 L.U.A. 652. 

14a C.J. p 232 note 79. 

67. Vt.—Bassett v. St. Albans Ho¬ 
tel Co., 47 Vt. 313. 

14a C.J. p 282 note 80. 


68. N.Y.—Chapman v. Dynch, 51 N. 
E. 275, 156 N.Y. 551. 

69. Cal.—Coombes v. Getz, 18 P.2d 
939. 217 Cal. 320. 

70. N.Y.—Duckworth v. Roach, 81 
N.Y. 49. 

71. N.Y—Van Cott v. Van Brunt. 2 
Abb N.Cas. 283, reversed on other 
f^rounds 82 N.Y 535. 

78. N.Y.—Merchants’ Bank v. Bliss, 
24 N.Y.Super. 391. 

73L Mass.—Pope v. Leonard. 115 
Mass. 286. 

14a C.J. P 232 note 86. 
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74l Ky.—Nuokels v. Robinson-Pet- 
tett Co. 166 SW. 972. 159 Ky. 214. 
14a C J. p 232 note 92. 

75. Mo.-’Hoddo v. Nobbe, 221 S.W. 
130, 204 Mo App. 109. 

76. Mont.—Rlkhorn Trading: Co. v. 
Tacoma Min. Co.. 40 P 606, 16 
Mont. 322. 

77. ' N.Y.—Carraher v. Mulhf^an, 8 
N.Y S. 42. 4 Silv Sup 550. 

78. Colo.—^Wingett v. WIlliam.«!i, 158 
P. 139. 61 Colo. 392. 

79. S.C.—Sullivan v Sullivan Mf|f. 
Co., 20 S.(\ 79 

80. N.Y.—Sanborn v Lefferts, 58 N. 
Y. 179, 16 Abb.Pr..N.S., 42. 
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minimum capital stock has not been paid in,®i or 
of the excess of the indebtedness of the corporation 
over the legal limit,*2 or of the falsity of a certain 
report or certificate but, while the fact that fail¬ 
ure to file the report in no way prejudiced plaintiff 
is not controlling, it is of some significance in de¬ 
termining whether or not the language of the pro¬ 
vision makes imposition of the provided penalty im¬ 
perative.*^ The mere fact that the creditor of a 
corporation was willing to accept its notes without 
indorsement by the directors,*® or that he promised 
defendant officers that they would not be held per¬ 
sonally liable on a promissory note given by them 
for the corporate indebtedness,*® does not estop him 
from suing to enforce their statutory liability where 
it does not appear that he intended or attempted to 
release such liability. Under a statute providing 
that if the directors of a proposed corporation fail 
to comply with the provisions of the incorporation 
act they shall be personally liable for all debts cre¬ 
ated by them, a creditor who deals with the direc¬ 
tors as a corporation is not thereby estopped from 
enforcing the personal liability imposed by the stat¬ 
ute.*^ There is nothing in the relation of stock¬ 
holders of the corporation to its directors which 
prevents or estops a stockholder in the event he be¬ 
comes a creditor of the corporation from maintain¬ 
ing an action to charge the directors with the per¬ 
sonal liability denounced by a statute for their offi¬ 
cial defaults.** However, it seems that this rule 
applies only in case of stockholders becoming cred¬ 
itors of the corporation through ordinary dealings 
with it and not in matters growing out of their rela¬ 
tion as stockholders.*® Circumstances may exist 
which on the theory of acquiescence or estoppel will 
prevent stockholders from maintaining the remedy 
against the directors, as where they became stock¬ 
holders*® or creditors®^ after the commission of the 
statutory breach of duty. 


Set-off. Where the indebtedness of the corpora¬ 
tion is subject to an offset which would wipe it out 
so that as between corporation and plaintiff there is 
nothing due, defendant directors are entitled to show 
that fact.®2 Ordinarily the director or trustee can¬ 
not defend on the ground that he is a creditor of 
the corporation;®® but, where the statute makes the 
liability of the directors a liability to the corpora¬ 
tion, then, as against the creditors of the corpora¬ 
tion after its dissolution, a director may set off 
against this liability any indebtedness of the corpo¬ 
ration to him.®® Money loaned the corporation by 
a director may be set off against his liability to 
creditors.®® An interlocutory judgment under which 
an accounting has not been had cannot be made the 
basis of an offset or counterclaim.®® Where suit is 
brought to recover money misappropriated by ex¬ 
cessive payment for property, the value of the prop¬ 
erty should be allowed against the amount paid, but 
the use-value may not be so allowed.®*^ A compro¬ 
mise agreement of creditors and solvent directors 
may prevent a director from setting off against his 
indebtedness to the corporation his payment under 
the agreement.®* 

Former adjudication. The fact that plaintiff has 
recovered a judgment against the corporation does 
not preclude him from enforcing the liabilities of 
the officers of the corporation for the original 
debt®® While a judgment against the corporation 
extinguishes the obligation which was the founda¬ 
tion of the suit, it docs not have the effect of merg¬ 
ing the liability of its directors for statutory de¬ 
faults,^ so long as the judgment remains unpaid.® 
Where a judgment has been recovered against one 
or more of the trustees of a corporation for failure 
to file the annual report required by law, and the 
same has been satisfied, the creditor cannot recover 
in another action against other of the trustees;* 


81. Ga.—^Rozar v. Rosenheim Shoe 
Co., 80 S.E. 24, 14 Ga.App. 18. 

88. N.II.—Swan v. Burnham, 49 A. 
93, 70 N.H. 580. 

83. N.Y.—Fergruson v. Gill, 19 N.Y. 

S. 149, 64 Hun 284. 

14a CJ. p 232 note 1. 

84i Mich.—Macbeth-Evans Glass Go. 
v. Gumbinsky, 166 N.W. 936, 201 
Mich. 18. 

85. Ill.—Slater v. Taylor. 146 Ill. 
App. 97, affirmed 89 N.E. 271, 241 
Ill. 102. 

86. Ark.—'Breltake v. Grand Prairie 
Bank, 187 S.W. 660, 124 Ark, 495. 
Ann.Ca8.1918D 792. 

817. Ill.—Lioverin v. McLaughlin, 44 
N.E. 99. 161 Ill. 417. 

14a C.J. p 233 note 6. 


88. N.T.—Sanborn v, Lefferts, 68 N. 
y. 179. 

14a C.J. p 233 note 7. 

88. Mo.—^Anderson v. Blattau, 43 
Mo. 42. 

14a C.J. p 233 note 8. 

90l Iowa.—^Walker v. Birchard, 48 
K.W. 71. 82 Iowa 388. 

91. N.Y.—Mahey v. Adams, 16 N.Y. 
Super. 346. 

88. N.Y.—Stlcffel V. Tolhurst, 73 N. 
Y.S. 1034, 67 App.Div. 621. 

93. N.Y.—Morey v. Ford, 82 Hun 
446. 

14a C.J. p 233 noto 13. 

94b N.Y.—Tallmadge v. Fishkill Iron 
Co., 4. Barb. 382. 

85. Tenn.—Russell v. Tennessee & 
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Kentucky Tobacco Co., 65 S.W.2d 
256, 16 Tenn.App. 561. 

96. N.Y.—Ginsburg v. Von Seggern, 
69 N.Y.a. 758, 69 App.Div. 696, af¬ 
firmed 66 N.E. 1116, 172 N.Y. 662. 

97. Cal.—Dean v. Shingle, 246 P. 
1049, 198 Cal. 652, 46 A.L.R. 1166. 

98. Ky.—Gay v. American Trading 
Co., 200 S.W. 353, 179 Ky. 94. 

99. Mass.—Byers v. Franklin Coal 
Co., 106 Mass. 131. 

1. Mass.—Byers v. Franklin Coal 
Co., supra. 

14a C.J. p 233 note 17. 

8. N.Y.—Providence Steam, etc.. 
Pipe Co. v. Connell. 33 N.Y.S. 482, 
86 Hun 319. 

3. N.Y.—Roach v, Duckworth, 61 
How.Pr. 128, affirmed 66 How.Pr. 
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but a judgment against other trustees which has 
not been satisfied does not constitute a bar to recov¬ 
ery.* Neither docs an unsatisfied judgment against 
another person as a stockholder constitute a bar to 
an action against the directors or trustees.^ 

Miscellaneous matters. Ignorance of the law im¬ 
posing liability is not a defense.® Where recovery 
is sought because of unlawful payments of divi¬ 
dends, the defense of good faith is insufficient in 
law.7 The fact that a corporation which has not 
filed a report or certificate had no debts prior to the 
time when the report or certificate should have been 
filed is no defense.® Also the fact that directors 
who contracted a debt in excess of the prescribed 
limit believed that it would be paid docs not consti¬ 
tute a defense.® Neither is it a defense that the 
primary fund out of which the debt due to plaintiff 
should have been satisfied has been wasted by a re¬ 
ceiver or by an assignee for creditors, since the 
creditors are in general not responsible for the good 
conduct of this species of trustee and partial 
payment of the indebtedness by the corporation does 
not absolve defendant from liability for the unpaid 
balance.il A parol agreement to release the corpo¬ 
ration from its debts and obligations, made in con¬ 
nection with an assignment for benefit of creditors, 
is not available to officers as a defense to enforce¬ 
ment of their statutory liability for corporate debts 
contracted during the period of their default of a 
statutory duty as corporate officcrs.i^ In a suit 
against directors on a note, the proceeds of which 
were used to pay dividends, it is no defense that a 
part of it was charged to the president's individual 
account where he is bankrupt and indebted to the 
corjioration.i® Residence outside the state is no 
defense to an action against a director for issuance 


of false financial statements, as such fact would not 
make creditors negligent in relying on the assump¬ 
tion that the nonresident director sanctioned the is¬ 
sue of the statement made under his name.i* 

§ 917. -Jurisdiction and Venue 

Matters as to Jurisdiction and venue are, In the ab¬ 
sence of express statutory provision, controlled by the 
nature and character of the action resorted to. 

Statutes providing that an action for the recovery 
of a penalty imposed by statute shall be tried in the 
county where the cause of action arose are applica¬ 
ble where the action is regarded as penal,i® that is, 
the action must be tried in the county where the 
wrong or default occurred,!® even though the debt 
against the company may have originated in another 
county.!"^ Where the liability is in effect penal ano 
is imposed by the statute of another state, the action 
cannot be maintained.!® Where the suit is filed in 
another county, the filing of an application for a 
change of venue ousts the court of jurisdiction save 
only for the purpose of granting the application and 
ordering the cause transferred.!® Where the ac¬ 
tion is held not to be one for a penalty then, of 
course, it is not within such a statute.^® Where, 
by reason of statute, directors not parlies to a con¬ 
tract of the corporation are entitled to require suit 
against them to be brought in the county of their 
residence, they are not liable under a judgment of a 
court of the county where the obligation was to be 
performed, and where the corporation was sued, 
but could be made liable in such county under stat¬ 
ute,®! and the court of that county alone has power 
to fix the statutory liability.®® 

Directors personally liable by statute for divert¬ 
ing assets or wrongfully distributing stock among 


30:i, reversed on other grounds 95 
N.Y. 391. 

4 . Isr.Y. —Uuach v. Duckworth, 95 N. 
Y. 391, reversing 65 How.Pr. 303, 
afnrminfr 61 How.Pr. 128. 

5. n.Y.—V incent v. Sands, 11 Abb. 
Pr..N.S., 366. 42 How.Pr. 231, af¬ 
firmed 58 N.Y. 673. 

6 . Okl —Uofferp v. Bonnett, 37 P. 
1078. 2 Okl. 553. 

14a C.J. p 232 note 87. 

7. N.Y —Quintal* v. Greensteln, 256 
N.y.S. 462. 142 Misc. 854, affirmed 
257 N.y.S. 1034. 236 App.Div. 719. 

& Colo.—Thatcher v. Salomon, 64 
P. 368. 16 Colo.App. 150. 

Ky.—Stafford v. Cain, 13 Ky.L. 
639. 

IOl Ga.—Hargroves v. Chambers, 80 
Ga. 580. 

11. Colo.—Fairbanks v. Macleod, 45 
P. 282, 8 Colo.App. 190. 


Partial paymsmt of jndgmsat 

Where plaintiff recovered a Judg¬ 
ment for damages for personal inju¬ 
ries, which w*aa only partially paid 
by insurance, that corporation car¬ 
ried liability Insurance was no de¬ 
fense to suit against fraudulent 
triinsferees of corporation's assets, 
some of whom were directors.—Sing¬ 
er V. Aquitania Realty Corporation, 
241 N.Y.S. 701, 137 Misc. 295, af¬ 
firmed 249 N.Y.S. 906, 282 App.Div. 
744. 

12. U.S.—Simmons Hardware Co. v. 
Rhodes, C.C.A.Ark., 7 F.2d 352. 

13. Pa.--FeU v. Pitts, 106 A. 574. 
263 Pa. 314. 

14. Tex.—Cameron v. First Nat. 
Bank. CIv.App., 194 S.W. 469, error 
refused. 

, 16. Colo.—^Woodworth v. Hender- 
I son, 66 P. 26. 28 Colo. 381. 
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16. N.Y.—Veeder v. Baker, 83 N.Y. 
156. 

14a C.J. p 233 note 25. 

17. N.Y.—^Veeder v. Baker, 83 N.Y. 
156. 

18. Okl.—Gardner v. Rumsey, 196 P. 
941, 81 Okl. 20, 25 A.L.R, 1411. 

Pa—Ne.sblt v. Clark, 116 A. 404, 272 
I'a. 161, 25 A.L.R. 1406. certiorari 
denied 42 S.Ct. 273, 258 U.S. 621, 66 
I...Kd. 795. 

19. Colo.—^Woodworth v. Henderson, 
65 P. 26, 28 Colo. 381. 

20. Minn.—Flowers v. Bartlett, 68 
N.W. 976, 66 Minn. 213. 

14a C.J. p 233 note 29. 

21. Tex.—Chapman Milling Co. v. 
Yakey, Civ.App., 61 S W.2d 639. er¬ 
ror dismissed. 

22. Tex.—Chapman Milling Co. v. 
Yakey, supra. 
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themselves may be sued at the domicfle of the cor¬ 
poration or of any director.28' 

§ 918. - Parties 

a. Plaintiffs 

b. Defendants 

a. Plaintiffs 

Creditors are, as a rule, proper parties plaintiff and 
may sue either individualiy or in behalf of themselves 
and other creditors, as the statute may provide. 

By nearly all the statutes under consideration a 
direct action is given to creditors against the wrong¬ 
doing officers or directors and it has been held 
that creditors only, and not a trustee in bankruptcy, 
can enforce a statutory rcmedy.25 While such an 
action docs not ordinarily accrue to a creditor for 
wrongs done before he became a creditor,26 yet 
where a statute relating to the payment of unlaw¬ 
ful dividends makes the directors liable to all cred¬ 
itors, the liability may be enforced by those who 
became creditors before the dividend was paid as 
well as those who became creditors afterward.27 
A single creditor may sue, without joining other 
creditors as i)arties, to enforce a statutory liabili- 
ty,28 as for failure to file a report,29 for violating 
a statutory provision and thereby rendering the cor¬ 
poration insolvent,26 or for making a preferential 
transfer of corporate property but where he 
sues to enforce a statutory liability for creating 
debts in excess of a prescribed limit,22 for wrong¬ 
fully declaring dividends,32 or a statutory liability 
for organizing a company and transacting business 
in its name before the minimum capital stock has 


been subscribed,*^ or a charter liability for all debts 
up to a certain amount,*6 or a statutory liability to 
account for official management and disposition of 
corporate funds and property,*6 he may and must 
join the other creditors or bring the suit in behalf 
of himself and all other creditors. In other words 
any creditor may sue but all creditors must be join¬ 
ed, and if they are not the court may order them 
to be brought in.*'^ Even where the liability of di¬ 
rectors for creating excessive debts does not inure 
to creditors generally but only to the creditors 
whose debts were illegally contracted, yet the lat¬ 
ter form a class, and one creditor suing may and 
must sue on behalf of all other creditors of the 
same class.** In one jurisdiction, however, each 
creditor has an independent right of action against 
officers and directors for permitting an excessive 
indebtedness, and the other creditors need not be 
joined.** Some statutes expressly require the bill 
to be brought in behalf of all the creditors of the 
corporation.^* Such a requirement must, <if course, 
be followcd.^1 Where both the corporation and de¬ 
fendant have made assignments for the benefit of 
creditors and the respective funds are not sufficient 
to pay in full the credito-s who have assented to the 
assignments, they should be made parties to the suit 
in order that their rights and the rights of plaintiff 
in these funds may be determined.'^* Where the 
suit is one required to be brought on behalf of all 
creditors, a complaint is not defective for want of 
parties plaintiff where it docs not appear that there 
arc other creditors besides plaintiff,4* and the cred¬ 
itor need not sue in a representative capacity where 
there are no other creditors similarly situated.^ 4 ^ 


33. T.ia.—Laprone v. Brown, 109 So. 
490, 161 La. 7S4. 

24. Ark.—Bailey ▼. O’Neal. 122 S. 
W. 503, 92 Ark. 327, 135 Am.S.R. 
185. 

14a C J. p 234 note 31. 

85. Iowa.—Hicklin v. Cumminprs, 234 
N.W. 530, 211 Iowa 687. 72 A.L.R. 
822. 

26. Iowa.—Bengre v. Eppard, 81 N. 
W. 183. 110 Iowa 86. 

14a C.J. p 234 note 32. 

27. Idaho.—Stoltz v. Scott, 129 P. 
340. 23 Idaho 104. 

2a N.Y.—Whalen v. Strong, 246 N. 
Y.S. 40. 230 App.Div. 617. 

29. U.S.—Fitzgerald v. Weidenheck, 
C.C.Minn.. 76 F. 695. 

14a C J. p 234 note 34. 

3a Minn.—Patterson v. Stewart. 42 
N.W. 926, 41 Minn. 84, 16 Am.S.R 
671, 4 L.R.A. 746. 

31. N.Y.—De Rosa v. Bloch. 270 
Y.S. 255. 160 Misc. 160. 

14a C.J. p 234 note 36. 


32. Iowa.—Preston v. Howell. 257 
N.W. 415. 219 Iowa 230, 97 A.L.R. 
1140. 

Okl —Colrord v. Oranzow, 278 P. 654, 
137 Okl. 194. 64 A.L.R. 699. 

14a C.J. p 234 note 37. 

33. U.S.—U. S. Smelting Co. v. Hof- 
kin, D.C.Pa., 245 F. 896. 

34. Ga.—Hill v. Jackson Stores, 73 
S.E. 13, 137 Ga, 174. 

35. N.Y.—Bauer v. Parker, 81 N.Y. 
S. 995. 82 AppDJv. 289. 

14a C.J. p 234 note 39. 

36. N.Y.—Davis v. Wilson, 135 N.Y. 
S 825, 150 App.Div. 704. 

14a C.J. p 234 note 40. 

37. Cal.—Winchester v. Howard, 64 
P. 692, 69 P. 77, 136 Cal. 432, 89 
Am.SR. 153. 

14a C.J. p 234 note 41. 

sa Tenn.—Tradesman Pub. Co. v. 
Knoxville Car Wheel Co., 32 S.W. 
1097, 96 Tenn. 634, 49 Am.S.R. 943, 
31 L.R.A. 593. 

14a C.J. p 234 note 48. 
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39. Ky.—Nuckels v. Robin.son-Pel- 
tett Co., 166 S.W. 972, ir,9 Ky. 214 
4a Mass—Pope v, Leonard, 115 
Mas.s. 286. 

14a C J. p 234 note 45. 

41. Pa—Sheriff v. Globe Oil Co., 1 
Brewst. 489, 7 I’hlla. 4. 

14a C J. p 234 note 46. 

42. Mass.—Hudson v. Parker Mac-h. 
Co., 53 N.E. 867, 173 Mass. 242 

43. N.Y.—McComb v. Kellogg, 1 N. 
Y.S. 206. 

4W. N.Y.—^Whalen v. Strong, 292 N. 
Y.S. 385, 249 App.Div. 792, modify¬ 
ing 289 N.Y.S. 19, 248 App.Div. 
672, reargument granted 290 N.Y.S. 
560, 248 App.Div. 811, affirmed 11 
N.E.2d 321, 275 N.Y. 616, reargu¬ 
ment denied 11 N.E.2d 740, 276 N.Y. 
641—John H. Giles Dyeing Maeh. 
Co. V. Klaudcr-Weldon Dyeing 
Mach. Co., 190 N.Y.S. 726, 198 App. 
Div. 664, reversed on other grounds 
136 N.E. 854, 233 N.Y. 470, reargu¬ 
ment denied 138 N.E. 436, 234 N.Y. 
631. 
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creditor who sues on his own behalf and on behalf 
of all other creditors is not a trustee for the other 
creditors not coming in.^S He becomes a trustee for 
the other creditors of the company only when they 
signify their willingness to share in the expenses of 
the action and come in to establish their claims on 
the entry of a judgment.^® However, where several 
actions have been brought by the same attorney, 
plaintiffs, before the entry of an interlocutory judg¬ 
ment in either action, may be compelled to elect 
which action shall proceed, and the other actions 
will be stayed until judgment is recovered in the 
action in which the election has been made, when 
all the plaintiffs may come in and prove their claims 

in that action.^7 

An action to enforce a liability for creating ex¬ 
cess debts may be maintained by the assignee of an 
original creditor,'**^ but an assignee of a deficiency 
judgment against a corporation has been held not 
entitled to sue the directors.^® 

b. Defendants 

In general all of the wrongdoing officers or directors 
may be Joined in a single action, but the necessity of so 
doing and the question of whether the corporation is a 
proper or necessary defendant is dependent on provisions 
of the statute and of the nature of the liability which It 
IS sought to enforce. 

All the wrongdoing offictrs and directors may be 
joined as defendants in one action.'^*^ Indeed, all 
the directors must be joined where the suit is 
brought to enforce a secondary liability,51 such as 
a liability for creating debts in excess of a pre¬ 
scribed limit.5- Also if the .siatute in terms imposes 
a liabilit\ uj)on all the directors who are members 
of the board at the time of the doing of the prohib¬ 
ited act, then an action to enforce the statutory lia¬ 


bility is joint and not several, and all must be joined, 
the innocent as well as the guilty, those who were 
absent as well as those who were present, unless a 
sufficient averment is made showing why this can¬ 
not be donc.52* Likewise, where the liability sought 
to be enforced is that imposed by a charter provid¬ 
ing that every director shall be personally liable for 
debts incurred by the corporation during his ad¬ 
ministration to an amount not exceeding a sjiecified 
sum, all the directors must be made parties.®^ In 
such a suit the affirmative act of plaintiff in releas¬ 
ing one defendant who was served and in discontin¬ 
uing the action against him is fatal to a judgment 
in his favor against the other parties defendant.55 
However, under some statutes and charters direc¬ 
tors arc jointly and severally liable for the defaults 
denounced.56 Under uich statutes plaintiff may 
bring his action against one, or more, or all, at his 
election or convenience and, w'here he does not 
join all, the nonjoinder of the others w'ill be no de- 
fense58 or ground of abatement,5^* the reason being 
that no one can rightfully claim that anrither shall 
be joined with him as defendant in an action for a 
tort.66 At least in some jurisdictions, where the 
suit is to enforce the statutory liability of officers 
or directors for failing to file reports,®! or their lia¬ 
bility as directors or trustees of a membership cor¬ 
poration,62 or their statutory liability to account for 
their official management and disjiosition of the cor- 
])orate funds and property,®^ plaintiff may sue one 
wTongdoing officer or director without joining the 
other officers or directors as defendants. An offi¬ 
cer who IS not a director and who is not such an 
officer as is reijuired to perform the statutory duty 
in (juestion may not properly be made a party de¬ 
fendant.®^ 


45. N.Y — DmvkJ.s v Bauer. 140 N.Y.S. 

App.l^iv. 07, nfllrnu'd 102 
N.K llOJ, 209 N Y. 539. 

46. N.Y —J)avld.s v Bauer, wupra 

47. N Y-“Antiorican Grtu’ery ('o v. 
Flint, 39 N.Y.S. 15.3, .5 App Div 2(5:J. 

48. Old.—Col told V. nranzow. 27S V 
054. 137 Old. 194, 64 A.L H 699. 

49. Cal—SiUerman v. Wnght, 52 P. 
2d 963, 11 Cal.App.2d 41. 

50. Minn.—Pattt'rson v. Stewart, 42 
N.W. 926. 41 Minn. 84, 16 Am.S U. 
671. 4 L.U.A. 746. 

N.Y.—Whalen v Strong. 246 N.Y.S. 

40. 230 App.Div. 617. 

14a C.J. p 234 note 62. 

61. N.Y.—Cunningham v. Pell, 6 
Palgp 607. 

69. N.Y.—-Whitney v. Pugh. 68 N.Y. 

S. 992, 58 App.Div. 316. 

14a C.J. p 234 note 64. 

10 C.J.S.-23 


53. <3a.—Hunks v. Darden, 18 Ga. 
31S. 

Mich—Van Ettcn v. Eaton. 19 Mlrh 
1S7 

54. NY.—Bauer v. Parker, 81 N.Y. 
S 995, 82 App Div. 2X9 

14a CJ p 235 note 56. 

55. N Y —Bauer v I»arker, 81 N.Y. 
S 995. 82 App Div. 289 

56. Da—Garland v Cort'il, 134 So 
297. 17 i..a App. 17 

Md —T’ritchard v. Myers, 197 A. 620, 
116 A.UU 775. 

14a C J. p 235 note 68. 

67. Pa—Fell v. Pitts, 106 A. 574, 
263 Pa. 314. 

14a C.I p 235 note 69. 

56. Minn.—Patterson v. Stewart, 42 
NW. 928, 41 Minn 84, 16 Am S.R 
671, 4 L.U.A. 746. 

11a C..1. |» 235 note 60. 

59* N.Y.—Andrews v. Murray, 33 
Barb. 354. 


60. NY.—Stiong vf. Sproul. 4 Daly 
326, reversed on other ground.s 53 
N Y 497. 

1 la C J p 235 note 62. 

61. Mont.—Missoula First Nat Bank 
V Cottonwood Bund Co , 154 P. 582, 
5] Moni. 544. 

14a C.J p 235 note 63. 

62. N.Y — Kugelman v Hlrsohman, 
53 N Y.S 1107, 23 Miao. 773, affirm¬ 
ing 49 NYS. 1012, 22 Miso 533. 

63. N Y —John H. Giles Dyeing 
Mach. Co V Klauder-Weldon Dve- 
ing Mach Co., 100 N Y S 726, 19X 
App Div. 564, reversed on other 
grounds 135 N.E. 854, 233 N Y 470, 
reargument denied 138 N.E 435, 
234 N.Y. 631. 

14a C J. p 235 note 66. 

64. Pa.—Young v. Alleghany Oil Co., 
10 Phila. 525. 
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A defect of parties defendant is not apparent on 
the face of the complaint so as to render it demurra¬ 
ble on this ground where there is no specific allega¬ 
tion of the existence of more trustees than are nam¬ 
ed in the complaint.®^ This is true, although the 
law requires more trustees than are so named.®® 

Corporation or its representative. Neither the 
corporation®*^ nor its assignee in insolvency®® is an 
indispensable party, and hence their joinder will not 
be required where it would defeat the jurisdiction of 
the court;®® but the rule is otherwise where the 
statute expressly requires that the corporation shall 
be made a party defendant,7® or where the liability 
sought to be enforced is secondary,or where the 
cause of action is a derivative one, prosecuted for 
the benefit of the corporation and in an action to 
enforce a charter liability of directors for all debts 
up to a certain amount, the corporation, or after it 
has been dissolved, its receiver, must be made a par- 
ty.7® 

Some courts hold that the corporation^^ or its 
receiver75 is a proper party, while other courts hold 
that the corporation cannot be joined in the absence 
of a provision in the statute authorizing such join¬ 
der,7® and that the joinder of the corporation is not 
only unauthorized by some statutes but is apparently 
forbidden by their spirit.77 ^ 

§ 919. - Process and Appearance 

Process must be served upon the defendant officers 
or directors. It not being sufficient to serve the corpora¬ 
tion only. 

In order to confer jurisdiction of defendant di¬ 


rectors or officers, process must be sued out against 
and duly served on them individually; it is not suffi¬ 
cient to sue out process against the corporation 
alone.78 Where, in a suit to which all the direc¬ 
tors are necessary parties defendant, some of the 
directors cannot be served within the state, plaintiff 
is bound to exhaust all means to acquire jurisdic¬ 
tion over them.7® A defendant docs not, by accept¬ 
ing stipulations extending his time to answer, bar 
himself from complaining of plaintiff’s gross laches 
in failing to bring in the other defendants by serv¬ 
ing them with summons.®® 

§ 920. -Injunction and Receiver 

Examine Pocket Parts for later cases. 

§ 921. -Pleading 

a. Declaration, petition, complaint, or bill 

b. Defendant’s pleadings 

c. Issues, proof, and variance 

a. Declaration, Petition, Oomplaint, or Bill 

(1) In general 

(2) Negativing defenses 

(3) Allegations of particular matters 

(1) In General 

The declaration, petition, or complaint mutt state the 
facts essential to such liability under the particular stat¬ 
ute Invoked in accordance with the rules of pleading in 
civil actions generally. 

The bill, petition, declaration, or complaint must 
contain averments which bring the case within the 
statute imposing liability.®^ The rule of pleading 


65. N.Y.—Botaford v. Dodgre, 66 
How.Pr. 146. 

14a C.J. p 236 note 67. 

68. N.Y.—Botsford v. Dodffe, supra. 

67. Mont.—Missoula First Nat. Bank 
V. Cottonwood Land Co., 154 I’. 582, 
51 Mont. 544. 

14a C.J. p 235 note 69. 

68 . U.S.—James H. Rice Co. v. Lib- 
bey, Wls.. 106 F. 826, 45 C.C.A. 78. 

Blglit of receiver to Intervene 

A receiver of an Insolvent corpora¬ 
tion having no interest in a litiga¬ 
tion between officers and directors of 
the corporation and Intervening cred¬ 
itors, who seek no relief against the 
receiver, save the disposition of 
funds in his hands, cannot success¬ 
fully make a motion to strike the 
pleadings, he being in no position to 
object thereto.—Parsons v. Rlnard 
Grain Co., 173 N.W. 276, 186 Iowa 
1017. 

66 . U.S.—James H. Rice Co. v. Llb- 
bey, Wls., 106 F. 826, 46 C.C.A. 78. 

70. Mass.—Pope v. Leonard, 116 
Mass. 286. 


71. U.S.— James H. Riee Co. v. Lib- 
bey, C,C.Wis., 85 F. 821. 

14a C.J. p 235 note 73. 

78. N.Y.—Island Paper Co. v. Carth¬ 
age Timber Corporation, 218 N.Y. 
S. 346, 128 Misc. 246. 

73. N.Y.—Bauer v. Parker, 61 N.Y. 
S. 995. 82 App.Div. 289. 

14a C.J. p 235 note 74. 

74. Mass.—E. S. Parks Shellac Co. 
V. Harris, 129 N.E. 617, 237 Mass. 
312. 

14a C.J. p 235 note 75. 

76. N.Y.—Whitney v. Wilcox, 68 N. 

Y.S. 667, 58 App.Div. 57. 

14a C.J. p 235 note 76. 

76. U.S.—Smith v. Colorado F. Ins. 
Co., C.C.Colo.. 14 F. 399, 4 McCrary 
683. 

77. Pa.—Sheriff v. Globe Oil Co., 1 
Brewst. 489, 7 Phila. 4. 

14a C.J. p 235 note 78. 

TBL N.Y.—Cunningham v. Pell, b 
Paige 607. 


76. N.Y.—Hauer v I»arker. 81 N Y.S 

995. 82 App.Div. 289. 

14a C.J. P 235 note 80 

80. N.y.—Geoghegnn v. Luchow, 78 
N.Y.S. 278, 75 App.Div. 581. 

T4a C.J. p 236 note 81. 

81. K.I.—Mott Iron Works v. Arnold. 
87 A. 17, 36 R.L 466. 

14a C.J. p 236 note 83. 

Bssential allegations 

(1) In suit against directors au¬ 
thorizing unlawful distribution of 
corporation's funds to shareholders, 
allegation that directors knowingly, 
or without exercising diligence of or¬ 
dinarily prudent men in like position, 
voted in favor of unlawful distribu¬ 
tion, is essential, and where petition 
did not disclose that directors know¬ 
ingly, or without exercising diligence, 
voted In favor of disbursements, or 
that disbursements were not earn¬ 
ings, or that corporation at time of 
making distribution was not in pos¬ 
session of ample surplus Justifying 
distribution, or that disbursemenlH 
were made after creditor began deal- 
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which requires complainant to state the facts on 
which his prayer for relief rests, clearly, distinct¬ 
ly, fully, and accurately so that the party against 
whom relief is sought may know to what he must 
answer is especially applicable and must be strictly 
followed where it is sought to enforce the charter or 
statutory liability of directors for a debt due by a 
corporation which is not a party to, nor in any way 


represented in, the suit.®2 Also, under a statute im¬ 
posing liability to persons who are misled or deceiv¬ 
ed by a certain default, the complaining creditor 
must allege facts which disclose how, why, and in 
what manner he was deceived or misled and 
where an action is brought under a statute giving a 
creditor a right of action for the loss sustained by 
him, the complaint should allege facts that will en- 


inga with corporation, no cause of 
action is stated.—Nola Tjumber Co. 
V. Alexander, 162 So. 36, 182 La. 432. 

(2) In absence of allegration that 
complainant creditors dealt with 
corporation with actual knowledge of 
charier provision making directors 
Individually liable for debts author¬ 
ized by them in excess of capital 
stock, which provision was contrary 
to form of charter prescribed by Acts 
1875 c 142 S 18> they could not plead 
estoppel as against directors, since 
complainants could not have con¬ 
structive notice of illegal clause, nor 
had they relied on it.—Anderson-Du- 
lln-Varnell Co. v. Williams, 266 S.W. 
697, 148 Tenn. 388. 

(3) Assuming that a statute mak¬ 
ing directors of a corporation liable 
for debts of corporation if they do 
not file certain reports, applies to 
foreign corporations, in proceeding 
against directors of foreign corpora¬ 
tion for not filing such reports in 
Montana, it must be speclflcally al¬ 
leged that debt was incurred in Mon¬ 
tana, inasmuch ns judgment rendered 
in Montana on debt raises no pre¬ 
sumption that debt was there incur¬ 
red —Stark Bros.' Nurseries & Or¬ 
chards Co. V. Little, III., 267 F. 421, 
168 C.C.A. 461. 

AllagatioBs held ■nfloieat 

(1) In bill by corporate creditors 
against directors, to show that cor¬ 
poration was insolvent when directors 
declared dividend.—U. S. Smelting 
Co. V. Hofkln. D.C.Pa.. 245 F. 896. 

(2) Complaint alleging sale of cor¬ 
poration’s assets by defendant oITl- 
cers thereof in fraud of plaintiff's 
rights as Judgment creditor to state 
cause of action against such officers 
jointly and severally.—Wilson v. Lu¬ 
cas, 47 S.W.2d 8, 185 Ark. 183. 

(3) Complaint to recover on note 
for failure to file corporate report al¬ 
leging defendant was director or offi¬ 
cer of corporation, or both.—lleitz- 
nian v. First Nat. Bank, 266 P. 213, 
83 Colo. 476. 

(4) Allegation. In action by credi¬ 
tor against officers of corporation 
based on corporation’s failure to file 
annual report required by Comp.L. S 
2312, that corporation failed to file 
annual report required by statute, 
but filed annual report in attempted 
CQmpliancc therewith on certain date. 
—Sherman v. Credit Finance Corpo¬ 
ration. 241 P. 722, 78 Colo. 830. 


(5) Creditors* petition against di¬ 
rectors for unpaid balance on stock 
subscriptions, alleging corporation 
was placed in receiver’s hands.—Rap¬ 
ides Grocery Co. v. Grant, 115 So. 
791. 165 La. 693. 

(6) A petition alleging that plain¬ 
tiff was receiver of insolvent corpora¬ 
tion. that defendants as directors had 
declared and paid dividends from 
capital stock, and that allowed claims 
exceeded assets by more than amount 
of such dividends.—^Hodde v. Nobbe. 
221 S.W. 180. 204 Mo.App. 109. 

(7) Complaint In bondholder's rep¬ 
resentative action against directors 
for unlawful payment of dividends 
Impairing capital, alleging facts 
showing how directors got around 
provisions of law.—Small v. Sullivan, 
157 N.E. 261, 246 N.Y. 343, modifying 
219 N.Y.S. 34. 218 App.Dlv. 612. Re¬ 
argument denied 167 N.E. 883. 246 
N.Y. 621. 

(8) An allegation that corporation 
was “organized for the purpose of 
constructing, owning, and operating a 
waterworks system,” is a sufficient 
allegation that it is organized under 
a general act relating to incorpora¬ 
tion of companies to supply any city 
or village with water, etc., and pre¬ 
cludes assumption that corporation 
was organized under an act relating 
to incorporation of companies to car¬ 
ry on business of 'waterworks sold 
under Judgment or decree.—Clow v. 
Brown. 33 N.E. 1126, 134 Ind. 287. 
AllegatioiM held tBanttolaiit 

(1) Bill alleging that defendant 
failed to discharge duty as director 
of corporation acting as agent for 
complainant is demurrable for failure 
to state cause of action agaln.<it di¬ 
rector personally.—^Tennessee, Chemi¬ 
cal Co. V. Cheatham, 116 So. 420, 217 
Ala. 399. 

(2) Complaint in action by “credi¬ 
tor of corporation” against directors 
for paying dividends out of capital is 
defective, in not alleging plaintiff 
was judgment creditor.—Island Pa¬ 
per Co. V. Carthage Timber Corpora¬ 
tion. 218 N.Y.S. 346, 128 Misc. 246. 

(3) Petition of creditors alleging 
corporation had been rendered insol¬ 
vent by payment of dividends and 
that directors participating in divi¬ 
dend declaration had been directors 
ever since is insufficient to hold 
stockholders under trust fund doc¬ 
trine.—Temple Lumber Co. v. Pine- 
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land Naval Stores Co., Tex.Civ.App., 
25 S.W.2d 676. 

(4) Petition which sought to hold 
directors liable to creditors for waste 
of corporate assets through mere bad 
judgment, where no bad faith, fraud, 
or contractual obligation were alleg¬ 
ed, is demurrable where it was not 
alleged corporation was insolvent or 
had ceased to do business, and where 
it alleges that directors promised to 
pay for purchased equipment out of 
fund realized from particular produc¬ 
tion. and that directors wasted such 
fund through mismanagement, does 
not state cause of action against di¬ 
rectors. as against contentions allega¬ 
tions showed liability on grounds of 
trust, lien, and personal contractual 
liability.—Conrlck v. Houston Civic 
Opera Ass’n, Tex.Civ.App.. 99 S.W.2d 
382. 

azlstaaes of orsdltors 

In action against directors of cor¬ 
poration to recover amount of divi¬ 
dend paid from capital, plaintiff need 
not plead that creditors then existed 
who are still creditors.—Quintal v. 
Greenstein, 256 N.Y S. 462, 142 Misc. 
864, affirmed 257 N.Y.S. 1034, 236 App. 
Div. 719. 

Bill by rscolTer 

The proper procedure for receiver 
in proceeding to recover from direc¬ 
tors of insolvent corporation moneys 
allegedly erroneously paid to stock¬ 
holder would be by filing bill as inde¬ 
pendent or plenary suit. He must 
present his alleged cause of action 
against directors of insolvent corpo¬ 
ration by instrument of pleading 
which should be plain, concise, and 
uniform, and the receiver’s report 
and inventory Is neither a petition, 
bill, nor any form of “pleading” 
w'hich directors of insolvent corpo¬ 
ration could be required to answer, 
especially where It omits to charge 
directors of insolvent corporation 
with willful or negligent violation of 
provision of act imposing liability 
for unauthorized payments to stock¬ 
holder.—Grobholz v. Merdel Mortg. 
Inv. Co.. 170 A. 815, 115 N.J.Eq. 411. 

82. IJ.S.—Boston, etc., Co. v. Parr, 

Md., 104 F. 696, 44 C.C.A. 139. 

83. Colo.—Schroeder v Snarr, 189 P. 

931, 68 Colo. 418. 

Tex.—Economy Filling Station v. 

Humble Oil & Refining Co., Civ. 

App., 3 S.W.2d 832. error dismissed. 
14a C.J. p 236 note 86. 
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able the court to determine his loss.®* However, 
where plaintiff's pleading brings the case within the 
statute, the fact that it goes further and makes oth¬ 
er averments is immaterial.*® Such irrelevant alle¬ 
gations may and must be stricken out on motion.*® 
It is not necessary to plead the evidence, as distin¬ 
guished from the ultimate facts neither is it nec¬ 
essary for the pleader to describe the statute since 
the court will notice it judicially.** Therefore, if 
he misdescribes it, as by referring to the wrong 
section, the misdescription will be rejected as sur¬ 
plusage.** The authority of a receiver to bring suit 
against the directors should be alleged, but direc¬ 
tors who were parties to the receivership proceed¬ 
ing, the main purpose of which was to enable the 
receiver to bring the present suit, cannot complain 
of a want of such an allegation.*® Where the stat¬ 
ute requires that the corporation must be dissolved 
before a cause of action may accrue to creditors, 
the dissolution must be alleged.*^ 

In a proper case, amendments to the pleading of 
plaintiff may be allowed,*^ but an amendment in¬ 
troducing a new cause of action is improper after 
commencement of the trial.** 

(2) Negativing Defenses 

Whfle matters of defense need not be negatived, the 
plaintiff must exclude exceptions In the enacting or pro> 
hibiting clause of the statute invoked. 

An exception contained in the enacting or pro 
hibiting clause of the statute must be excluded b\ 
averment;** but where exceptions contained in oth¬ 
er clauses of the statute present matters of defense 
they arc to be pleaded and proved by defendant.** 
Also, matters not mentioned in the statute bui 


which may constitute a defense must be alleged by 
defendant and need not be negatived by plaintiff.*® 

(3) Allegations of Particular Matters 

(a) Indebtedness 

(b) Directorship 

(c) Existence, nature, and location of 

corporation 

(d) Time 

(a) Indebtedness 

The facts relative to the plaintiff’s claim against 
the corporation must be set out. 

Plaintiff must allege that he is a bona fide credi¬ 
tor of the corporation.**^ Therefore, where there 
is a condition precedent to the liability of the cor¬ 
poration to him, he must allege fulfillment of the 
condition or a legal excuse for its nonfulfillment.** 
The facts relating to the claim of complainant 
against the corporation must be set out with partic¬ 
ularity.** Where the claim is for services, it must 
be alleged that they were rendered at the request of 
the corporation.^ The original indebtedness of the 
corporation, rather than notes given therefor, should 
be pleaded.* An allegation that plaintiffs arc judg¬ 
ment creditors does not supply the lack of allega¬ 
tions that the indebtedness was on contract and the 
date thereof.* Also, it is not enough to aver that 
the judgment recovered against the corjioration re¬ 
mains unsatisfied, but the pleader must aver that the 
debt remains unpaid.* However, in an action to 
enforce liability for creating debts in excess of a 
prescribed limit, the claims against the corporation 
need not be stated with all the particularity required 
m an action on them against the corporation. It is 


WL N.Y.—Airnclli v. Shatzin. 123 N. 
Y.S. 797. 68 Misc. 329. 

85. Cal.—^VVInchester v. Howard, 84 
P. 692, 69 P. 77. 136 Cal. 432, 89 
Am.S.H. 153. 

14a C.J. p 236 note 87. 

86. N.Y.—^Weymouth v. Dimock. 41 
HowPr. 92 

14a C.J. p 236 note 88. 

07. N.Y.—Taylor v. Thompson, 66 
Ilow.Pr. 102. 

88. Vt.—Buell V. Warner. 33 Vt. 570. 

89. N.Y.—McIInrjf v. Eastman, 30 N. 
Y.Super. 137, 35 How.Pr. 205. 

9a Del.—Cahall v. Lolland. Ch., 108 
A. 752. 

14a C.J. p 236 note 91%. 

91. Okl.—^I'axton v. Hyer. 87 P.2d 
938, 184 Okl. 407. 

98. Allowanos dlsoretionary 
Allowing amendment of bill to en¬ 
force directors* liability for Judgment 
against corporation, by alleging em«' 


ployment by defendants individually, 
is in court’s discretion.—Calkins v. 
Wire Hardware Co.. 165 N.E. 889, 267 
Mass. 52. 

Unnecessary amendment 

In subsequent suit against corpo¬ 
rate directors for debt, based on orig¬ 
inal claim rather than Judgment re¬ 
covered in former action at law 
against corporation for same debt, 
amendment to hill basing relief on 
Judgment although allowable was un¬ 
necessary In absence of directors’ ob¬ 
jection to suit on original cause of 
action.—Standard Oil Co. of New 
York V. Y-D Supplies Co., 193 N.E. 
66. 288 Mass. 463. 

93. Ark.—^Austin v. Dermott Can¬ 
ning Co.. 34 S.W.2d 773. 182 Ark. 
1128. 

94. Ill.—Toledo, etc.. R. Co. v. Lav- 
ery, 71 Ill. 622. 

14a C.J. p 237 note 92. 

96. N.Y.—Shepard v. Fulton. 63 N. 

35C 


E. 966, 171 N.Y. 184, affirming 66 
N.Y.S. 861. 55 App Div. 329. 

14a C.J. p 237 note 93. 

9a Ky.—Nuckels v Uobinson-Pet- 
tetl Co., 16C SW. 972. 169 Ky. 214. 
14a C.J. p 237 note 94. 

97. Ill.—Rock Island State Bank v. 

Pope. 179 Ill.App. 282. 

14a C.J. p 237 note 96. 

9a Ill.—Rock Island State Bank v. 

Pope, 179 Ill.App. 282. 

99. U.S.—Boston, etc., R. Co. v. Parr, 
Md., 104 F. 696, 44 C.C.A. 139. 

14a C.J. p 237 note 98. 

1. N.Y.—Tovey v. Culver, 54 N.Y. 

Super. 404. 

a N.Y.—Smith V. Sage, 25 N.Y.S. 
103, 6 Misc. 267. 

a I*a.—Archer v. Rose, 8 Brewst. 
264. 

14a C.J. p 237 note 2. 

4. N.Y.—McHarg v. Eastman, 30 N. 
Y.Super. 137, 35 How.Pr. 205. 
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sufficient to state their amount without stating the 
consideration therefor.® 

(b) Directorship 

The status of the defendant as an officer or director 
must be alleged. 

It is necessary for plaintiff to allege that defend¬ 
ant was in fact a director or officer and within the 
provisions of the statute;® but it is not necessary to 
allege facts showing the eligibility of the directors. 
The allegation that they were directors is suffi¬ 
cient.^ 

(c) Existence, Nature, and Location of Cor¬ 

poration 

It may be necessary, under particular statutes, to 
allege the existence, nature, and location of the corpora¬ 
tion Involved. 

Under some statutes, it is necessary for plaintiff 
to allege that the corporation in question is a stock 
corporation other than a moneyed or railroad cor¬ 
poration.® This may be alleged in direct words 
stating the fact, or it may be inferred from all the 
facts stated in the complaint; but the complaint is 
insufficient where all the allegations of fact therein 
are as applicable to some nonstock corporations and 
to moneyed and railroad corporations as they are to 
stock corjK)rations other than moneyed and railroad 
corporations.^ Also, under some statutes it is nec¬ 
essary to allege the puqwse ftir which the corpora¬ 
tion was organi7ed,'^ but neither under these nor 
other statutes is it necessary in averring corporate 
existence to allege in detail all the preliminary steps 
taken in the formation of the company.^’ Where 
under the statutes of the state a coqxDration operat¬ 
ed for profit must have a capital stock and stock¬ 
holders in order to have a legal existence, an alle¬ 
gation that the corporation in question was organiz¬ 
ed and operated for profit clearly and necessarily 


implies that it is a corporation having a capital stock 
and is sufficient in this respect.^^ a suit to en¬ 
force the liability of directors for failure to file an 
annual report in the county where the business of 
the company is carried on, the county in which the 
corporation docs business must be alleged. An 
omission of this allegation is fatal on demurrer 
but when defendant does not rest on his demurrer, 
the defect may be supplied by the proof. 

(d) Time 

Averments of time as to the essential elements of the 
liability are necessary. 

The creation or existence of the indebtedness, the 
directorship ©f defendants, and their acts or de¬ 
faults must be alleged as of such dates as to show 
their liability under the statute.^® Where on the 
face of a complaint declaring on notes it does not 
appear that they were given for a past or existing 
indebtedness, no presumption to that effect will be 
indulged in for the purpose of destroying the suf¬ 
ficiency of the pleading; if they were in fact given 
for a past indebtedness that is a matter to be plead¬ 
ed as a defense. It is .sufficient to allege that de¬ 
fendants were trustees when the notes in question 
were given; an allegation that they were trustees 
when judgment against the corporation was obtain¬ 
ed is unnecessary.^® 

b. Defendant’s Pleadings 

The defendant’s pleadings must answer or avoid 
the allegations of the plaintiff, setting up new matter in 
accordance with the ordinary rules of pleading. 

The answer must deny or avoid the material al¬ 
legations of the complaint.i'^ New matter in an 
answer must be regarded as pleaded as a complete 
defense.^® The specific allegation of matter which 
may be proved under a general denial does not ren¬ 
der the specific allegations demurrable.^® An an- 


5. N.Y,—Robinson v. At trill, 66 
llow.lT. 121. 

6w N.y.—Bdwand Davis, Inc. v. Ad¬ 
ler, 158 N,Y,S. 623. 158 App Div. 
414. 

7. U.S.—Swanooat v. Kemsen, C.C.N 
Y., 78 F. 592. 

14a C.J. p 237 nolie «. 

a N.Y.—-Marshall v. Barr, 60 N.Y. 

S. 116, 27 App.Div. 97. 

14aC.J. p 237 note 9. 

9. N.T.—<niurch v. Butlerfleld. 44 N- 

T. S. 381, 19 Misc. 26B. 

14a O.J. p 237 note 16. 

IOl Tnd.—Niles v. Dodffe, 70 Ind. 147. 
14a C.J. p 237 note 12. 

II. Ind.—Traber v. Bright, -32 Ind. 


Mass.—Pope v. Leonard, 115 Mass. 
286. 

12. Mont —Dally v. Marshall, 133 P. 
681. 47 Mont. 377. 

13. Mont--Wethey v. Kemper, 43 P. 
716, 17 Mont 491. 

14u C.J. p 238 note 15. 

14. Colo.—Fairbanks v. Macleod, 45 
I* 282, 8 Oolo.App. 190. 

15. Colo.—Sherman v. Credit Fi¬ 
nance Corporation, 241 P. 722. 78 
Colo. 330—International State Bank 
V. McGlashan, 204 P. 480, 71 Colo. 
72. 

14u C.J. p 238 note 17. 

le. N.Y.—Metzger v. Carr, 29 N.Y.S. 
410, 79 Hun 258. 
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17. Tnd.—Brown v. Clow, 62 N.E 
10(16. 158 Ind. 403. 

1 la C J p 238 note 22 

Beconsideration of mling on demur¬ 
rer 

Where, after sustaining of demur¬ 
rers to answer in suit to enforce lia- 
billl> of corporate directors under 
Civ.Code 5 309, that section was 

anietided T>y St.1917 p 657, the court 
should take cognizance of amend¬ 
ment and review its ruling on demur¬ 
rer and determine whether answer 
sets up a defense in view of am<*nd- 
ment.—Freeman v. Glenn County Tel¬ 
ephone Co.. 194 P. 705, 181 Cal 608. 
IB. N.Y.—Thistle v. Jones, 107 N.Y. 

S 840, 123 App T>iv 10 
19. N.Y.—Staten Island Midland R. 
Co. V. Hinehcliffe. 63 NR 545. 170 
N.Y. 473. 
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swer seeking to set up a defense of the statute of 
limitation must allege facts bringing the case within 
the statute and payment must be pleaded to be 
available as a defense.^i An insufficient affirmative 
defense may be stricken out;22 and an answer, in 
an action against directors for unlawful payment 
of dividends, setting up a trust agreement relieving 
the directors of personal liability states no de- 
fense.23 

e. Issues, Proof, and Variance 

The pleadings and proof must correspond and there 
must be proof of all essential matters not admitted. 

While matters alleged in the complaint and ad¬ 
mitted in the answer need not be proved,2^ admis¬ 
sions in the pleadings being deemed to be in evi¬ 
dence for the purposes of the trial,26 yet where 
plaintiff offers no evidence to prove a material al¬ 
legation of his complaint which is denied by the 
answer, the complaint is properly dismissed at the 
conclusion of the trial.26 The evidence received 
must be admissible under the pleadings.27 Where 


plaintiff is permitted to prove and recover on a 
wholly different cause of action than that alleged 
without amendment being asked or allowed and 
against seasonable objection by defendant, the plead¬ 
ings cannot be conformed to the proof.26 

§ 922. -Evidence 

a. In general 

b. Documentary evidence 

c. Judgment against corporation 

a. In General 

The burden Is on the plaintiff to eetabllsh hie case 
by sufficient, competent, and relevant evidence, although 
proof beyond a reasonable doubt Is not ordinarily essen¬ 
tial. 

Plaintiff has the burden of proving a case within 
the terms of the statute,2® even though in order to 
do so it may be necessary for him to prove a nega- 
tive.30 The evidence must be given its proper 
weight and plaintiff must establish his case, or 
defendant his defense, by sufficient proof.32 While 


aa N.T.—Cornell *v. Hoach. 6 N.E. 

52, 101 N.Y. 373. 

14a C.J. p 238 note 26. 

81. Ark.—^Interstate Jobbing Co. v. 
Velvin, 287 S.W. 1016, 172 Ark. 
212 . 

881 N.Y.—Small v. Sullivan, 219 N. 

Y.S. 34, 218 App.Dlv. 612, modlfled 
on other groundH 167 N.E. 261, 246 
N.Y. 343, reargument denied 167 
N.E. 883, 246 N.Y. 621. 

Bsfsiuisa raising no iaansa not ralasd 
by denials 

A defense to bondholders* action 
that consolidation was legal and did 
not impair bondholder's lien, a de¬ 
fense that dividends were declared 
out of profits, and a defense alleging 
that plaintiff bringing representative 
bondholders* action owned no bonds 
raises no issues not raised by deni¬ 
als.—Small V. Sullivan, 219 N.Y.S. 34, 
218 App.Div. 612, modified on other 
grounds 167 N.E. 261, 245 N.Y. 343, 
reargument denied 157 N.E. 883, 245 
N.Y. 621. 

83. N.Y.—Small v. Sullivan. 167 N.E. 
261, 246 N.Y. 343. modifying 219 
N.Y.S. 34, 218 App.Div. 612, rear- 
gument denied 157 N.E 883, 245 N. 
Y. 621. 

88 . N.Y.—Dabney v. Stephens, 46 N. 
Y. 681. 

14a C.J. P 238 note 26. 

88 . N.Y.—^Union Bank v. Keim, 64 
N.Y.S. 1070, 62 App.Div. 136, af¬ 
firmed 62 N.E. 1101, 169 N.Y. 687. 
14a C.J. p 238 note 27. 

88 . N.Y.—Irving Nat. Bank v. Moyn- 
ihan, 82 N.Y.S. 705, 84 App.Div. 301. 
14a C.J. p 238 note 28. 


87- N.Y.—Bagley, etc., Co. v. Len- 
nig, 70 N.Y.S. 242, 61 App.Div. 26. 
14a C.J. p 238 note 29. 

88 . N.Y.—Hill V. Weldinger, 97 N. 

Y.S. 473. 110 App.Div. 683. 

, _ • 

88 . Iowa.—Preston v. Howell, 267 N. 
W. 416, 219 Iowa 230, 97 A.L.R. 
1140. 

N.Y.—Cox V. Leahy, 204 N.Y.S. 741, 
209 App.Div. 313. 

Tenn.—Russell v. Tennessee & Ken¬ 
tucky Tobacco Co., 66 S.W.2d 266, 
16 Tenn.App. 661. 

14a C.J. p 239 note 32. 
aa N.Y.—^Whitney Arms Co. v. Bar- 
low, 63 N.Y. 62, 20 Am.R. 504, 68 
N.Y. 34. 

14a C.J. p 239 note 33. 

31. N.Y.—Van Vleet v. Jones. 26 N. 

Y.S. 1082, 76 Hun 340. 

14a C.J. p 239 note 34 [a]. 

38. U.S.—U. S. Smelting Co. v. Hof- 
kin, D.C.Pa., 245 F. 896. 

14a C.J. p 239 note 36. 
avldeaoe held snAolMit 

(1) To support verdict and findings 
for creditor against director.— 
Brown-Wales Co. v. Barber, 184 A. 
856, 88 N.H. 103. 

(2) To support findings that in¬ 
debtedness over subscribed stock was 
created by corporation's directors 
who did not cause dissent to be en¬ 
tered on minutes of meetings.—Col- 
cord v. Granzow, 278 P. 664, 137 Okl. 
194, 64 A.L..R. 699. 

<3) To warrant recovery by the 
owner of patent rights, who sold 
them to a foreign corporation not 
licensed to transact business In Illi¬ 
nois.—Brown V. Sprague, 229 lil.App. 
338. 


(4) To show that Judgment credi¬ 
tor of domestic corporation knew of, 
and acquiesced in, transfer of cor¬ 
poration's property in Pennsylvania 
to Pennsylvania corporation under 
Stock Corp.L. § 16, precluding him 
from asserting liability of domestic 
corporation's directors under Gen. 
Corp.L,. US 90, 91.—John H. Giles 
Dyeing Mach. Co. v. Klauder-Weldon 
Dyeing Mach. Co., 209 N.Y.S. 616, 212 
App.Div. 771. affirmed 164 N.E. 699, 
243 N.Y. 647. 

(6) To show that the corporate 
business was wholly controlled and 
run by and under the direction and 
for the sole use, benefit, and behoof 
of defendant, and that the corporate 
name and style was employed by 
him conveniently to conduct his busi¬ 
ness, and that defendant was in fact 
conducting his own personal and pri¬ 
vate business under the corporate 
name.—U. S. Farm Land Co. v. Ben¬ 
nett, 203 P. 794, 56 Cal.App. 299. 

(6) To show that officers had made 
material false representations which 
they could have known were false 
on reasonable examination.—Stand¬ 
ard Oil Co. of New York v. Back Bay 
Hotels Garage, 3 88 N.El 619, 286 
Mass. 129. 

(7) To show that corporation offi¬ 

cers willfully and fraudulently de¬ 
stroyed stock and transfer book, pre¬ 
venting plaintiff from enforcing 
stockholders' liability on judgment 
claim.—Anheuser-Busch Brewing 

Ass’n V. Green, 266 P. 1025, 90 Cal. 
App. 453. 

(8) To show that corporation's bal¬ 
ance sheets were correct, as respects 
whether corporation was Insolvent 
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it is not essential that plaintiff should establish his 
case beyond a reasonable doubt,38 yet he must make 
strict proof of a case clearly within the terms of 
the statute.34 Some courts hold that nothing can be 
presumed against defendants but every fact neces¬ 
sary to establish their liability must be affirmatively 
proved.85 However, under the statutes of one state 
making directors who willfully and intentionally 
neglect to file annual reports personally liable for 
the debts, the neglect to file such reports is presumed 
to be willful and intentional ;38 but such presump¬ 
tion is not conclusive and is open to rebuttal.®'^ 
Evidence which is immaterial^® or which is both 
incompetent and immaterial®® is properly rejected, 
but any competent, relevant, and material evidence 
is admissible.^® Testimony of plaintiff as to what 
he might or would have done had he known or had 
notice of the true condition of the corporation con¬ 
cerns the undisclosed intent or secret operations of 
his own mind and is, therefore, inadmissible.^^ 
Declarations of the president of the corporation in 
a matter affecting its business, and in respect of 
which he is acting for it, are competent to prove 
its indebtedness.^® 


b. Documentary Evidence 

Proper documentary evidence may be admitted, auch 
as corporate books and records, reports and eertifleates, 
or schedules In bankruptcy. 

Documents tending directly to show that the cor¬ 
poration in question was engaged in business as 
such and that defendant and his associates were 
assuming to act, and were acting, as its directors 
are competent.^® 

Corporate books. Entries in the corporate books 
made during the period of defendant's directorship 
are properly admitted in evidence against him.^^ 
Indeed the books of the company are competent ev¬ 
idence to prove that defendant was a director.**® 
However, it is held that entries in the account books 
of the corporation are not competent evidence 
against defendant to prove the creditor's claim, 
where it does not appear that defendant was privy 
to such entries.*® In an action against the directors 
or trustees of a membership corporation, if minutes 
of a corporate meeting were written out, they may 
be proved by any witness whcj can testify to their 
correctness, whether or not he was a secretary dc 
jure,**^ and if no minutes were preserved, then the 


when dividendR were declared and 
paid 80 as to make directors liable 
to creditor of corporation—Myers v. 
C. W. Tolcs & Co.. 283 N.W. 603, 287 
Mich. 340. 

(9) To entitle creditor to judgment 
for the difference, whi'rc evidence 
Rhowing corporati* purchases exceed¬ 
ed pR 3 'ment 8 by certain amount and 
failure of ofltcer to make statutory 
report —Interstate Jobbing Co. v. 
Velvin, 287 S W. 1015. 172 Ark. 212. 
14a C.J. p 239 note 35 I a]. 

Xvldenea held Ineuficieiit 

(1) To show liability of director. 
—rUusRell V Tennessee & Kentucky 
Tobacco Co., 65 S.VV.2d 256. 16 Tenn. 
App. 561. 

(2) To show that certain dlre<'lors 
knowingly consented to additnuial 
debts.—Preston v. flowell, 257 N.W. 
415. 210 Iowa 230, 07 A.1..U. 1140. 

(3) To subject president to liabil¬ 
ity for creditor’s claim against cor¬ 
poration on ground that exorbitant 
salary was paid to president.—Myers 
v. C. W. Toles & Co., 283 N.W. 603, 
287 Mich. 340. 

(4) To support finding that con¬ 
templated issue by corporation of 
notes and interim receipts, one of 
which w^as purchased by plaintiff, 
was unauthorized.—^Carpenter v. W’it- 
beck, 208 N.Y.S. 545. 212 App.Div. 
181. 

(6) To show discharge of notes 
held by director by omission from 
liabilities shown In corporation's 
financial statement pursuant to direc¬ 


tor’s suggestion, so as to relieve di¬ 
rector from liability to creditor who 
relied on such statement.—Brown- 
Wales Co. V. Barber, 184 A. 855, 88 
N.H. 103. 

14a C.J. p 239 note 35 [c]. 

33. N.Y.—Huntington v. Attrill, 23 
N.E. 544. IIS NY. 366. 

34. Tenn.—Web.sier v. Whitw'orth. 
Ch.App., 63 SW. 290. 

14a C.J. p 239 note 37. 

35. N.Y.—^Whitney v Cammann, 3.3 
N.E. 306, 137 NY. 342, affirming 
18 N.Y.S. 200, 60 N Y.Super. 391 — 
Bruce v. Platt, 80 N.Y. 379. 

14a C.J. p 239 note 38. 

36. Mich.—M. I. AVileox Cordage, 
etc., Co. V. Mosher, 72 N.W. 117, 
114 Mich, 64. 

14a C.J. p 239 note 39. 

37. Mich.—Macbeth-Evans Glass Co 
V, Gumbinsky, 166 N.W. 936, 201 
Mich. 18. 

14a C.J. p 239 note 40. 

38. Mass.—Pennsylvania Iron AVorks 
Co. V. Mackenzie, 76 N.E. 228, 190 
Mass. 61. 

14a C.J. p 240 note 41. 

39. N.Y.—Ferguson v. GUI, 26 N.Y.S. 
596, 74 Hun 666. 

14a C.J. p 240 note 42. 

40. Bvldsnos held admissible 

(1) Checks drawn by defendant 
and charged to corporation’s account 
are admissible to prove defendant’s 
official capacity, in suit to enforce 
statutory liability.—Cannon v. Hope 
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Fertilizer Co., 2 S W.2d 1100, 176 Ark. 
435. 

(2) In action against corporate di¬ 
rectors to recover funds misappro¬ 
priated by officers, evidence showing 
genera] business practice to receive 
funds for investment and issue in¬ 
terim certificates therefor Is admis¬ 
sible.—M*»rcer v. Dunscomb, 293 P. 
836, 110 Cal.App. 28. 

(3) Evidence of a consultation as 
to value IS admissible on the ques¬ 
tion of knowledge of value of proper¬ 
ty received in payment for stock in 
action to enforce liability for mak¬ 
ing and filing false <'ertificate that 
(‘Rpitul stock of company had all 
been paid in, the claim being that 
the property was overvalued to the 
knowledge of def»*ndant.—Ferguson 
V. Gill, 19 N.Y.S. 149, 64 Hun 284. 

41 . Ind.—Stafford v. St. John, 73 N 
E. 596, 164 Ind. 277. 

48 . N.Y.—^Hoag v. Lamont, 60 N.Y. 
96. 

43 . Mont.—Daily v. Marshall, 133 P. 
681, 47 Mont. 377. 

14a CJ p 240 note 45. 

44 . N.Y*.—Bedford v. Sherman. 22 N. 
Y.S 892. 68 Hun 317. 

45 . N.Y.—St. George Vineyard Co. v. 
Fritz, 62 N.Y.S. 776. 48 App Div. 
233, 30 N.Y.Civ.Proc. 253. 

46 . N.Y.—Leonard v Faber, 65 N.Y. 
S. 391, 62 App Div. 495. 

47. N^Y.—Edward Davis. Inc. v. Ad¬ 
ler. 164 N.Y.S. 65. 
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transactions may be proved by any one who was 
present and can recall them, either from memory 
or by the aid of notes taken by him at the time.^S 

Reports and certificates. The report of commis¬ 
sioners appointed to take subscriptions to the stock 
are competent evidence on the question whether or 
not a certain per cent in cash had been paid in;^® 
but a rejjort in which defendant is stated to be a 
director »iiid which the president swears was sig'ned 
by a majority of the directors does not bind defend¬ 
ant withor.t proof that it was in fact sigfned by 
hiin/*^ By virtue of some statutes a certificate of 
the secretary of state that the corporation has not 
filed an annual report is sufficient evidence of such 
failure.51 

Bankruptcy schedules. Tn an action to enforce 
the liability of a director for creatinp^ debts in ex¬ 
cess of the prescribed limit, bankruptcy schedules of 
the corporation furnish prima facie evidence of the 
amount of its debts at the time of the adjudication 
of bankruptcy.^2 jg incumbent on defendant to 
prove, and not on plaintiff to anticipate, a defense 
that debts ajipearing in the schedule are not within 
the contemiilation of the statute on account of their 
arising otherwise than by contract or as being only 
contingently but not alisolutely due at that time, 
or a defense that the excess of debts has been so 
paid as to exonerate defcndant.53 

c. Judgment against Corporation 

As to whether a Judgment against the corporation Is 
admissible and conclusive is a matter as to which the au¬ 
thorities are not in harmony, some holding it binding 
on the officers and directors as to the existence of the 
debt, while others refuse to give it such effect. 

The authorities relating to the admissibility and 
weight of a judgment recovered in a suit against the 


corporation arc at variance, some holding that it is 
admissible,®^ at least in favor of defendant,®® and 
other courts holding that it is not admissible for the 
purpose of establishing the debt.®® Some courts 
hold that the judgment against the corporation is 
conclusive on the directors so far as it establishes 
the indebtedness,®'^ and that, if the record does not 
show what precise debt was the foundation of the 
judgment, it is competent to prove this fact by evi¬ 
dence aliunde.®® Other courts hold that it would be 
inequitable to allow a judgment recovered against 
the company to be conclusive against a director,®® 
and that it is the duty of complainant to satisfy the 
court that the original obligation on which the judg¬ 
ment is founded is of such a character as to make 
him a creditor of the company holding a claim 
which he should be allowed to enforce against the 
director under the statute invoked.®® Tn one juris¬ 
diction the view is that the judgment which the 
creditor may have recovered against the corpora¬ 
tion IS not even prima facie evidence of the debt,®^ 
the theory being that the directors are not in privity 
with the corporation in such a sense as makes such 
a judgment binding on thim, but it is inter alios ac¬ 
ta ;®^ hut It is held that the judgment in the action 
against the corporation is conclusive m favor of 
defendants so that, if the corporation is sued for the 
debt and succeeds on the merits, there is no basis 
left on which to charge tht directors,®'‘^ and a dis¬ 
tinction is made as to a judgment for costs, it being 
held that this is at least prima facie evidence.®^ 

Proof of a judgment against a coriioration has 
been held sufficient to shift the burden of proof to 
defendants to show their nonliability for receiving 
part of the corporate assets before satisfaction of 
plaintiff’s claim.®® 


48. N.Y.—lidward Davis, Inc. v. Ad¬ 
ler, supra. 

49 . NY.—Hatch v. Attrill, 23 N.E. 
549, 118 NY. 383. 

SOii N.Y.—Metropoli.s Bank v. Faber, 
56 N.Y.S. 542, 38 App.Div. 169. 
14a C.J. p 241 note 63 
51. N Y.—Buck V. Barker, 6 N.Y.St. 
826. 

58. R.I.—Smith, etc., Co., v. Arnold, 
93 A. 656, 37 R 1. 612. 

14a C.J. p 241 note 65. 

53. R.I.—Smith, etc., Co. v. Arnold, 
supra. 

54 . U.S.—Tabor v. Commercial Nat. 
Bank, Colo., 62 F 383, 10 C.C.A. 
429. 

55. Vt.—Cady v. Sanford, 53 Vt. 632. 
14a C.J. p 240 note 47. 

58. N.Y.—Esmond v. Bullard, 16 
Hun 65, affirmed 79 N.Y. 404. 

14a C.J. p 240 note 48. 


57. Mass.—Empire laboratories, Inc. 
V. Golden DistributinK Corporation, 
164 N.E 772, 266 Mass 418. 

14a C J. p 240 note 49. 

58. Mass.—Norfolk v. American 
Steam Gas Co., 108 Mass. 404. 

59. N.J.—Audenried v East Coast 
Milling Co., 59 A. 677, 68 N.J Eq. 
450. 

14a C.J. p 240 note 61. 

60 . N.Y.—Collins v. Hydorn, 32 N.E. 
69, 136 N.Y. 320. 

14a C.J. p 240 note 52. 

61. U.S —Chase v. Curtis, N.Y., 5 S. 
Ct. 564. 113 U.S. 462, 28 L..Ed. 1038. 

14a C.J. p 246 note 53. 

68 . N.Y.—Whitney Arms Co. v. Bar- 
low, 68 N.Y. 62, 20 Am.R. 604. 

14a C.J. P 240 note 64. 

03. N.Y.—Tyng v. Clarke, 9 Hun 269. 
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64 . N.Y.—Allen v. Clark, 16 N.E. 

387, 108 N.Y. 269, 28 N Y Wkly Dig. 
77, reversing 6 N.Y.Sl. 393, 43 Hun 
377, 26 N.Y Wkly.Dlg. 100. 

14a C.J. p 240 note 56. 

65. Cal.—Willard v, Dobbins, 216 P. 
1008, 191 Cal. 287. 

Bvldenoe of defendant Insufficient 
In an action by a judgment cred¬ 
itor against the directors of the V 
corporation to recover the amount of 
the Judgment, on the ground that de¬ 
fendants had distriliuted the assets 
of the corporation without first pay¬ 
ing plaintiff’s claims contrary to Civ. 
Code i 309, evidence was held insuffi¬ 
cient to show that payments made by 
defendants to two of their number 
represented actual and bona fide in¬ 
debtedness of the corporation to the 
C corporation, of which defendants 
were also directors.—^Willard v. Dob^ 
bins. 216 P. 1006,. 191 CaL 287. 
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A default judgment is not conclusive against the 
directors.®® 

§ 923. - Dismissal and Nonsuit 

The proceedinge may be dismiued where brought 
In the wrong forum, but will not be dlamlBaed merely 
because not described as brought In a representative 
capacity. 

On dismissal of an action at law against directors 
for consenting to an excessive indebtedness, the 
judgment of dismissal should be in abatement and 
not in bar as against all future remedy of plain- 
tifT.67 failure of a creditor to bring his action 

in a representative capacity is not ground for dis¬ 
missal.®® 

§ 924. -Trial 

General rules at to the trial of civil actions are ap¬ 
plicable. 

When, in an action at law, the evidence is suffi¬ 
cient to warrant their submission,®^ c|uostions of 
fact arc to be determined by the jury'^* under prop¬ 
er instructions by the court.Where the evidence 
presents no disputed question of fact, the question 
whether the corjioration was in existence de jure or 
de facto is a question for the court to determine.*^- 

Conclusions of law must be supported by the facts 
found. 

§ 925. - Judgment and Execution 

The Judgment must conform to the pleadings and 


evidence end may be several where the liability is sev¬ 
eral. Interest may be Included in a proper case. 

The judgment or decree must not award recovery 
or relief beyond that warranted by the pleadings, 
evidence, and findings.'^^ Where, in an action un¬ 
der a statute making the trustees jointly and sev¬ 
erally liable, jurisdiction is acquired over only one 
defendant, a several judgment may be rendered 
against him.75 The allowance of interest on plain¬ 
tiff's claim in accordance with the usual practice 
is not objectionable on the ground that the action 
is to recover a penalty,76 and interest is recoverable 
in a proper case in an action by a receiver of an in¬ 
solvent corporation against directors for dividends 
paid from capital stock.77 In suit against the direc¬ 
tors for permitting the incurring of excessive debts, 
a iudgmenl against them personally must be sup¬ 
ported by the findings.7« and this is true likewise of 
a judgment in a receiver’s action -for accounting on 
the ground that def< ndant oflkers abstracted assets 
of insolvent corporal ions."*** A judgment against 
directors for a debt incurred after forfeiture of the 
corporation's charter is enforceable only after ap¬ 
plying the corporate assets toward the satisfaction 
of the judgment.®® 

§ 926. - Appeal and Error 

The judgment will not be interfered with in the ab¬ 
sence of prejudicial error. 

A mistake in a complaint as to ihc date on which 
a penalty was incurred under the governing statute 


66. Iowa.—Wabash Ry Co v Iowa 
& S. W. Ry. Co., 202 N.W 696, 200 
Iowa 384. 

Tox—McCollum v Dollar, Com .\pp., 
213 S.W 269, roversinx McCollom 
V. Dollar, Civ.App. 176 S.W. 876. 

67 . Iowa—Dlalncr V Hughes, 206 N. 
W 268, 200 Iowa 1363, 43 A.L R 
1141. 

68 . N.Y.—Lonas v. Dayman Pressed 
Rod Co.. 276 N Y R. 27, 242 App Div 
444, affirmed 199 N K 620. 269 N.Y. 
529—Aktiesclskabet Christlans.sand 
V. Federal S. S Corporation. 201 N. 
T.S. 604, 121 Misc. 627. 

69. avldence held safioleiit to take 
to jury question whether defendant 
was president of corporation, in cred¬ 
itor's suit to enforce statutory liabil¬ 
ity.—Cannon v. Hope Fertilizer Co., 
2 S.W.2d 1100. 176 Ark. 435—14a C. 
J. p 241 note 68 [a]. 

Bvldenee held iaenfioient 

The bare statement of a trustee 
that he ceased to act as trustee after 
the expiration of his term of office 
is not sufficient to raise a question 
of fact to be determined by the Jury. 


-“Sunliorn v. Defferts, 58 N.Y. 179, 16 
Abb.l'r.,N.S., 42. 

70. Wash—C''rescent Mfp Co. v 
Hanson, 24 P 2d 604, 174 Wash 193 

14a C J. p 241 note 69 

71. Znstractloiui held safflolently fall 
and explicit 

Colo—Cook V. Merritt, 26 P. 176, 15 
Colo 212. 

72. Mont.—Daily v. Marshall, 133 P. 
681. 47 Mont 377. 

78. Ind —Haltes v. .Armour Leather 
Co.. 123 N.K. 366. 70 Ind App. 233. 

74. Iowa.—Hoffman v Dickey, 6 N 
W. 174, 54 Iowa 135. 

14a C.J. P 24JL note 72. 

Amonnt of recovery 

(1> Creditor, in action aifainst di¬ 
rectors of corporation which made 
preferential transfer, is entitled to 
recover only pro rata share of as¬ 
sets based upon total accrued indebt¬ 
edness of corporation on date of 
preferential transfer.—Doehler v. 
Real Estate Board of New York Bldg. 
Co.. 270 N.T.S. 386, 150 Misc. 733. 
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(2) Holders of deflciene\ Judgment 
against corporation are entitled to 
pcisunal judgment against its dire<*- 
tors for full amount of iudgment as 
“ioss sustained" by fraudulent trans¬ 
fer of corporation’s realty, where ex¬ 
ecution against corporation was re¬ 
turned wholly unsatisfied —Whalen 
V Strong, 292 N Y .S 385, 249 App. 
Div 792, modifying 289 N.Y S. 19, 248 
App. 1)1 V. 672, reargument granted 290 
N.Y S 660, 248 App.Div. 811, affirmed 
11 NK2d 321, 275 NY 516, reargu- 
menl denied 11 N E 2d 710. 275 N.Y. 
641. 

75. N.Y.—Hoag v. Lamont, 60 N.Y. 
96. 16 Abb.Pr..NS., 369. 

76. N Y.—Western Nat. Bank v. Fa¬ 
ber. 62 N.Y.S. 82, 29 Misc. 467. 

77. Mo.—Hodde v. Nobbe, 221 S,W. 
130, 204 Mo.App. 109. 

78. 111.—McCulcheon-Ger.son Service 

V. Tire & Keplacemeiil Co. of North 
America, 236 Ill.App. 261 

79k N.D.—Corey v. Werlzler, 257 N. 

W. 467. 65 N.D. 264. 

80b Tex.—Guerra v. Contreras. Civ. 
App.. 62 S.W.2d 296. 
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will not be held reversible error if plaintiff has 
shown a right to recover within the true datc.*i 

§ 927. - Costs 

Coitt are awarded under general rules and In ac¬ 
cordance with the statutory provisions therefor. 

A statute making the directors liable for the debts 
of the corporation does not make them liable for the 
costs which have accrued in recovering judgments 
against the corporation for such a debt,^^ unless it 


is so provided by statute,®* although they will, of 
course, be liable for the costs accruing in an action 
brought to charge them.®^ However, under some 
statutes defendants are not liable for expenses and 
attorney’s fees for the bringing of the suit to charge 
them.®® Some statutes make the directors person¬ 
ally responsible for the costs of quo warranto pro¬ 
ceedings brought to dissolve the corporation where 
judgment against the corporation is rendered in 
such a proceeding.®* 


3. Contribution Aicono Officers Liable 


§ 928. In General 

While In acme caset of positive wrongful acts of a 
director or officer there Is no right of contribution as to 
his codirectors or ofneers* such a right is ordinarily recog 
nfzed where one discharges a debt or obligation for which 
others are also liable. 

If the directors, by their common acts or omis¬ 
sions, become personally liable for debts contracted 
in the name of the corporation, one who satisfies 
such debt can recover from the others.®^ Directors 
may have the right of contribution as among them¬ 
selves, where they have become personally liable for 
the debts of the company, under an agreement for 
contribution among themselves in such a case.®* 
Also an agreement among directors authorizing one 
of their number who has made a note to the corpo¬ 
ration for the purpose of making its assets equal its 
liabilities to pay the note and exact contribution 
from the remaining directors may be enforced.®* 
Such an agreement is not void as against public 
policy;** and in the absence of an express agree¬ 
ment for contribution the law will imply a promise 
therefor where the directors have as individuals be¬ 
come makers or indorsers of a note given for the 
benefit of the corporation.*^ Where one of them 
takes up and pays the note, the others are liable 
to him for their pro rata share of the amount so 


paid.** Each is liable to make equal contribution 
to the one paying the note without regard to the 
amount of stock owned by each.*® One director is 
not released from liability for contribution by the 
mere form of the transaction by which the other di¬ 
rectors paid the note.*^ The right to contribution 
exists in such case regardless of whether payment 
by one director was compelled or was made volun¬ 
tarily.*® Regardless of the effect which the execu¬ 
tion of a renewal note in which one trustee does not 
join may have on the right of the creditor to pro¬ 
ceed against that particular trustee, it docs not re¬ 
lease him from his liability for contribution.*® Al¬ 
so, where suit for contribution is not brought until 
after payment of the renewal note, it is not material 
on the question of the existence of his liability for 
contribution whether liability to contribute arose 
on the giving of the renewal note or on its pay¬ 
ment.**^ Where one of several directors, who un¬ 
der an arrangement with one another have made a 
private profit on ^he sale of the company’s bonds, 
has been held accountable to a creditor for the prof¬ 
it, he may bring his codirectors before the court and 
require them to contribute.*® Where the liability 
arises from the wrongful act of the parties, each is 
liable for all the consequences; there is no right of 
contribution among them.** 


n. N.T.—Morgan v. Hedstrom, 58 
N.E. 26. 164 N.T. 224, affirming 49 
N.Y.S. 1049, 26 App.Div. 647. 

82. N.Y.—Rorke v. Thomas, 66 N.Y. 
659. 

14a C.J. p 241 note 77. 

83. Mass.—Norfolk v. American 
Steam Qas Co., 108 Mass. 404. 

14a C.J. p 241 note 78. 

8 i> Mass.—Norfolk v. American 
Steam Gas Co., supra. 

14a C.J. p 242 note 79. 

86 . Oa.—John V. Parwoll Co. v. 
Jackson Stores, 73 S.E. 13, 137 Ga. 
174. 

86 . N.Y.—People v. Ballou, 12 Wend. 
277. 


87. Pa.—Slay maker v. Gundacker, 10 
Serg. & R. 75. 

14a C.J. p 242 note 83. 

88 . Me.—Smith v. Morrill, 64 Me. 
48. 

Pa.—Steigerwalt v. Rife, 9 Pa.Super. 
363. 

88 . Mich.—Crane v. Bayley, 86 N.W. 

874, 126 Mich. 323. 

90l Mich.—Crane v. Bayley, supra. 
14a C.J. p 242 note 86. 

91. Pa.—Slaymaker v. Gundacker, 10 
Serg. & R. 76. 

98. Iowa.—^Aldrich y. Rowell, 166 N. 
W. 89. 

14a C.J. p 242 note 88. 

93. Wash.—Brooke v. Boyd, 141 P. 
367, 80 Wash. 213, Ann.Ca8.1916B 
859. 


94. Ky.—Hall v. Gleason, 166 S.W. 
608, 158 Ky. 789. 

14a C.J. p 242 note 90. 

95. Pa.—Slaymaker v. Gundacker, 10 
Serg. & R. 76. 

96b Wash.—Brooke v. Boyd, 141 P. 
357, 80 Wash. 213, Ann.Ca8.1916B 
869. 

97. Wash.—Brooke v. Boyd, supra. 
14a C.J. P 242 note 93. 

9a Ky.—^Widrlg v. Newport St. R. 
Co., 82 Ky. 611. 

9a N.Y.—Miller v. Fenton, 11 Paige 
18. 

Vt.—Oakes v. Spaulding, 40 Vt. 347, 
94 Am.D. 404. 

14a C.J. p 242 note 96. 
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Statutory liability. Except in some jurisdictions,^ 
where the statutory liability of directors results 
from mere negligence and inattention, as in the case 
of an inadvertent failure to file certain reports of 
the condition of the corporation, any one of the di¬ 
rectors who is charged with more than his quota 
of liability will be entitled to contribution against 
his codirectors ;2 but the rule is otherwise in case 
of a positive wrong, involving a guilty scienter, such 
as the making of a false report or the creating of an 
excessive debt, in which case no one is responsible 
except one actually concurring in the wrong, and 
the maxim, Ex turpi causa non oritur actio, ap- 
plies.2 It is the character of his statutory liability, 
and not the form of action by which it is enforced, 
that determines the right of an officer or director to 
contribution.^ 

§ 929. Contribution from Stockholders 

Officers and directors are not ordinarily entitled to 
contribution from other stockholders where they have 
incurred a personal liability. 

Where directors have acted contrary to statutory 
injunctions or prohibitions, and have thereby incur¬ 
red a personal liability to creditors which they have 
been obliged to satisfy they are not entitled to con¬ 
tribution from other stockholders; because the di¬ 
rectors and the stockholders do not stand upon a 
common footing, they are not in a^quali jure.® In 
some states there are express statutory provisions 
to this effect.® Where a recovery against direc¬ 


tors is to be distributed among the stockholders as 
creditors for the amounts paid by them on their 
stock, defendants are entitled to share therein ac¬ 
cording to their respective holdings of stock and the 
amounts paid thereon,^ and plaintiffs have the bur¬ 
den of showing that defendants, or their transfer¬ 
ors, have not paid the same pro rata percentage on 
their stock subscriptions as have plaintiffs.® 

§ 930. Enforcement in Same or Other Suit 

Where directors are each liable for the whole, there 
can be no apportionment of liability in a suit against 
them. In a proper case a decree may provide for subro¬ 
gation of the paying directors to the rights of the credi¬ 
tor, and a director may enforce contribution by suit in 
equity. 

When, under the statute imposing the liability, the 
liability of each director is for all debts and not for 
his share of them, there can be no apportionment of 
liability between the directors in a suit for enforce¬ 
ment of the liability.® An action in equity may be 
maintained by one director who has paid obligations 
of a corporation under the statute against his codi¬ 
rectors for contribution, in which an account will be 
taken of all payments made by any of the direc- 
tors.i® Where a decree provided for assessment 
against the remaining directors of the amount which 
one director does not pay, it should also contain 
a provision that on payment by such directors they 
shall be subrogated to the rights of the judgment 
creditor against the nonpaying crcditor.^i 


E, CRIMINAL RESPONSIBILITY 


§ 931. Nature and Elements of Offenses 

Offlcart, directors, or agents of a corporation may be 
criminally liable individually for acts done by them 
in behalf of the corporation. They cannot. In the absence 
of statute, be held so liable for acts in which they have 
not either actively participated, or which they have not 
directed or permitted. 


Officers, directors, or agents of a corporation par¬ 
ticipating in a violation of law in the conduct of 
the company's business may be held criminally liable 
individually thcrefor.^2 So, although they are ordi¬ 
narily not criminally liable for corporate acts per- 


1. N.Y.—^Andrews v. Murray, 33 
Barb. 364. 

8 . Mass.—^Nickerson v. Wheeler, 118 
MasH. 295. 

14a C.J. p 242 note 98. 

3. Maas.—Nickerson v. Wheeler, su¬ 
pra. 

I4a C.J. p 242 note 99. 

4. N.H.—Coulombe v. Eastman. 77 
A. 936, 76 N.H. 631. 

14a C.J. p 242 note 1. 

5. Iowa.—Heald v. Owen, 44 N.W. 
210. 79 Iowa 23. 

14a C.J. p 243 note 8. 

6 . N.H.—Connecticut River Sav. 
Bank v. Fiske, 62 N.H. 178. 

7. Ark.—Vaughan v. Blakemore, 178 
S.W. 898. 119 Ark. 660. 


8 . Ark.—Vaughan v. Blakemore, su¬ 
pra. 

9. N.Y.—Marsh v. Kaye, 61 N.E. 177, 
168 N.Y. 196, affirming 60 N.Y.S. 
439, 44 App.Div. 68. 

10. N.Y.—Marsh v. Kaye, supra. 

11. N.J,—Johnson v, Tennessee Oil, 
etc., Dev. Co., 73 A. 60, 75 N.J.Eq. 
314. 

18. Ill.—People V. Strong, 2 N.E.2d 
942, 363 III. 602. 

Me.—State v. Great Works Milling, 
etc.. Co., 20 Me. 41, 87 Am.D. 38. 
N.Y.—People ex rel. Belled v. Klin¬ 
ger, 300 N.Y.S. 408. 164 Mlsc. 630. 
Wash.—State v. Comer. 28 P.2d 1027. 
176 Wash. 257, appeal dismissed 
Comer v. State of Washington, 64 
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S.Ct. 782. 292 U.S. 610, 78 L.Ed. 
1470 

Wis—State ex rel. Kropf v. Gilbert. 

251 N.W. 478, 218 Wis. 196. 

14a C.J. p 243 notes 13, 16. 

Act in name of corporation 

That defendant in obtaining deliv¬ 
ery of car of grain from railroad 
company by fraud and xleception act¬ 
ed in name and for benefit of cor¬ 
poration of which he was principal 
owner was not defense, and rendered 
both defendant and corporation 
chargeable.—Boyd v. U. S., C.C.A.S.C.. 
276 P. 16. 

Failnrs to protest 

Statute under which director pres¬ 
ent at meeting is deemed to concur 
in unauthorized act, tfot dissented 
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formed by other oflScers or agents,and at least 
where the crime charged involves guilty knowledge 
or criminal intent,it is essential to criminal liabil¬ 
ity on his part that he actually and personally do the 
acts which constitute the offense or that they be 
done by his direction or permission.^5 He is liable 
where his scienter or authority is established,or 
where he is the actual present and efficient actor.^^ 
When the corporation itself is forbidden to do an 
act, the prohibition extends to the board of direc¬ 
tors and to each director, separately and individu¬ 
ally.^® 

Corporate officers, directors, or agents, guilty of 
criminal acts in behalf of the corporation, may be 
proceeded against jointly with the corporation,^® 
and under some statutes may be subject to prosecu¬ 
tion and punishment although the corporation is 


not.2® Also, an officer or agent who actively par¬ 
ticipates in an act that the corporation is punish¬ 
able for doing may be punished under a general 
statute making all persons concerned in the com¬ 
mission of a crime punishable as principals, al¬ 
though the statute making the act of the corporation 
a crime makes no reference to its commission by 
officers or agents.®*! 

Breach or neglect of duty. Where a duty is im¬ 
posed by statute on the officers of a corporation as 
an official act, and for a public purpose, they arc 
thereby constituted officers for that purpose, and a 
willful disobedience on their part is a misdemean¬ 
or at common law.®® However, in jurisdictions 
where there are no longer any common-law offens¬ 
es, the neglect of duty of a director is not a crime 


from, must be strictly construed and 
applies only where opportunity is 
aiven to defeat act by protest.—Peo¬ 
ple V. Bcrardini, 269 N.Y.S. 381, 160 
Misc. 311. 

What ooiLstitutaa participation 

(1) Act or omission on part of cor¬ 
porate dinu-tor logrically leadlnur to 
inforenoe that he has had share in 
wrongful acts of corporation consti¬ 
tuting offense IS suflioient participa¬ 
tion for criminal responsibility.— 
State ox rel. Kropf v. Gilbert, 251 
N.W. 478, 213 Wis. 196. 

(2) It is not necessary, in order 
to .sustain a conviction for a nui¬ 
sance. that the officers or agents 
should he actually at work on the 
prcmisc.s.—People v. Detroit White 
Lead Works, 46 N.W. 735, 82 Mich. 
471, 9 L.R.A. 722. 

13. Conn.—State v. Parker, 151 A. 

325, 112 Gonn. 39. 

N.y —P<*ople ex rel. Belled v. Klin¬ 
ger. 300 N.Y.S. 408, 164 Mi.sc. 530 
Or.—State v. German, 90 P 2d 18.5. 

Manager of corporation is not 
criminally liable for every criminal 
act committed by any subordinate 
<ifficcr of corporation in connection 
with its duties in behalf of corpora¬ 
tion.—Pci>ple V. Bra I nurd. 183 N. V.S. 
452. 192 App.Dlv. 816. 

President 

More fact that defendant was pres¬ 
ident of corporation, whieh owned 
and operati'd place alleged to have 
been kept open on Sunday, in viola¬ 
tion of statute, it nowhere being 
shown that person in actual manage¬ 
ment of place was aided or author¬ 
ized by defendant to keep place open 
on Sunday, did not warrant convic¬ 
tion.—Ledbetter v. State, 104 So. 777, 
20 Ala.App. 626. 

14. Ark.—State v. Guthrie, 5 S.W.2d 

306, 307. 176 Ark. 1041, quoting 

Corpiui Jnzis. 


I Pa.—Commonwealth v. Weller, 84 Pa 
Super. 481. 

Wash.—State v. Thomas, 212 P. 253, 
264. 123 Wash 299. 33 A.L.R. 781, 
quoting CorpiM Juris. 

14a C.J. p 244 note 21. 

15. Ark.— State v. Guthrie. 5 S W.2d 
306, 307. 176 Ark. 1041, quoting 
Corpus Juris. 

Conn.—Stale v. Parker, 151 A. 325, 
332, 112 Conn. 39, citing Corpus Ju¬ 
ris. 

Ohio.—Dickow v. City of Cincinnati, 
23 Ohio N.P..NS, 1. 

Wa.sh —Stale v. Thomas, 212 P. 263. 
254. 123 Wa.sh. 299. 33 A L.R. 781, 
quoting Corpus Juris. 

14a C.J. p 244 note 22. 
Misappropriation of funds 
Conn.— State v. Parker, 151 A. 325, 
112 Conn. 39. 

Okl.—Christner v. Stale. 257 P. 330, 
37 Okl.Cr. 95. 

10. N.y. — People ex rel Belled v. 
Klinger, 300 N.Y.S. 408, 164 Misc. 
530. 

Wis.—State ex rel. Kropf v. Gilbert, 
251 NW. 478, 213 Wi.s. 196. 
Maintaining nuisance 

(1) Where defendant was officer of 
corporation and in charge of Us bus¬ 
iness, he (’annot escape iiidixidiial re- 
.spon.sibilitV for its maintaining pub¬ 
lic nu’sancc, denounced by .statute, by 
pleading agency— People v. Cooper, 
193 NYS. 36, 200 App Div. 413, 39 
N.Y.Cr. 452. 

(2) One who is secretary and pur¬ 
chasing agent of company, and who 
has charge of Its maniifaeturing de¬ 
partment, and exercises supervision 
over engine room, and is regarded 
by other employees and officers as 
do facto president. Is "manager” of 
concern within L.1901 p 73. provid¬ 
ing that manager, etc., of any build¬ 
ing or establishment from which 
dense smoke is emitted shall be 
deemed guilty of a misdemeanor.— 
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State V. Hemenover. 87 S.W. 482, 188 
Mo. 381. 

Proof of knowledge 

It is not necessary that such 
knowledge be directly proved. It 
may be implied from relationship or 
circumstances.—Commonwealth v. 
Weller, 84 Pa.Super. 481. 

17.. TT.S.—Kelly v. IT. S., Ohio, 258 F. 
392, 3 69 C.C.A. 408, certiorari de¬ 
nied. 39 S.Ct. 391, 249 U.S, 616, 63 
L.Kd. 803.. 

NY—People ex rel. Belled v. Kling¬ 
er, 300 N.Y.S. 408. 164 Misc. 630. 

18. N.Y.—People v. Knapp, 99 N.E. 
841, 206 N.Y. 373, AnnCas.l914B 
243. 

19. Mich.—People v. Detroit White 
Lead Works, 46 N.W. 735, 82 Mich. 
473, 9 L.R.A. 722. 

S.C.—Charleston Oil Co. v Poul- 
not, 141 S.E 454, 143 S.C. 283, 60 
ALR. 760. 

Sunday law 

While corporations could not be 
punished under Sunday statutes, 
their officers and agents who violate 
them are punishable thereunder — 
Charleston Oil Co. v. Poulnot, 3 41 S. 
E. 454, 143 S.C. 283. 60 A.I..R. 750. 

21. Or.—State v. Fraser, 209 P. 467, 
105 Or. 589. 

Violation of Bins Sky Baw 

Under Blue Sky Law, defining deal¬ 
ers In securities ns persons engaged 
in selling securities at profit or on 
commission, and corporations offer¬ 
ing their own securities for sale, and 
statute abolishing distinction be¬ 
tween principals and accessories be¬ 
fore fact in felonies, president of 
corporation acting Jointly with it In 
offering its securities for .sale, con¬ 
trary to Blue Sky Law, is subject to 
indictment and punishment.—State 
V. Fraser, 209 P. 467, 106 Or. 689. 

22 . Maas.—Commonwealth v. Dun¬ 
ham, Thach.Cr. 688. 
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when not made so by statute.^^ So, where a statute 
requiring the corporation to present annually a full 
and accurate exhibit of the state of its affairs to a 
named public official enjoins the duty on the corpo¬ 
ration alone, individuals cannot be held liable for 
failure to file such report under another statute pro¬ 
viding that persons who do business as a corpora¬ 
tion or hold themselves out to be a corporation with¬ 
out having complied with the provisions of law are 
guilty of a misdemeanor.24 Statutes frequently im¬ 
pose criminal liability on the officers, directors, or 
agents of corporations for the doing of, or refusal 
or neglect to do, particular acts such as: Refusing 
to allow an inspection of the corporate books,^^ or 
appropriating fraudulently money or property owned 
by the corporation^® or under its control or fail¬ 
ing to make, file, or publish a statement or report 
required by statute.^® Statutes of this character arc 
strictly construed,^® and the existence of the ele¬ 
ments of the offense as prescribed by the statute 
under which the prosecution is brought is necessary 
to make out an offense.^® A statute making every 
director of a moneyed corporation guilty of a misde¬ 
meanor in case of the fraudulent insolvency of such 
corporation, if he shall have participated in such 
fraud, is void so far as it establishes a presumption 
in favor of the people from the fact of insolvency, 
although it may be sustained, in so far as it estab¬ 
lishes a definition of fraudulent insolvency, by pro¬ 
viding that the insolvency shall be deemed fraudu¬ 
lent unless it shall appear on investigation to have 


been administered fairly, legally, and with the same 
care and diligence that agents receiving compensa¬ 
tion for their services arc bound by law to ob¬ 
serve.®^ An officer of a corporation may receive an 
exorbitant salary without incurring criminal re¬ 
sponsibility therefor, if it is authorized by compe¬ 
tent authority or received in good faith, as com¬ 
pensation for serviccs.32 

Improper acts concerning stock and dividends. 
Under statutes so providing, it is a crime for corpo¬ 
rate officers, directors, or agents to issue fraudulent¬ 
ly a certificate of stock to overissue stock in vio¬ 
lation of the charter and by-laws of the corpora¬ 
tion to use the assets of the corporation to pur¬ 
chase in its behalf its capital stock, except under 
specified conditions to divide or pay the capital 
stock to the stockholders except as provided by 
law;2® or to declare a dividend, otherwise than 
from actual legitimate net earnings, in such a man¬ 
ner as to increase the corporate dehts.^^ However, 
since such statutes are penal in character, they arc 
strictly constriied.^^ The mere payment of divi¬ 
dends from capital is not a crime unless made so by 
statute.29 

A prosecution for embezzlement committed under 
the guise of declaring a dividend is to be distin¬ 
guished from a prosecution for wrongfully declar¬ 
ing dividends when the condition of the company 
did not justify it.4® 

False statements and reports. The statutes of 


as. N.Y.—People v. Knapp. 99 N.K 
841. 206 NY. 373, Ann.Cas 1914H 
243. amrrninff 132 N.Y.S. 747, 147 
AppDiv. 436. 

Failnre to exercise care and prudence 

Wis —Slate ex rel Kropf v. Gilbert, 
251 N.W. 478, 213 Wis. 196. 

24. Hawaii.—Terr. v. Smith, 17 
Hawaii 561. 

2&i N.Y—People v. Bowie, 166 N. 
Y.S. 905, 34 N.Y.Cr. 271. 

26. Mass.—Commonwealth v. How, 
105 N.IO. 995. 217 Mus.s. 473. 

AVia —Stale ex rel. Kropf v. Gilbert, 
251 N.W. 478, 213 Wis. 196. 

14a C.J. p 244 note 36. 

27. Wis. —State cx rel. Kropf v. Gil¬ 
bert, supra. 

28. Ind.—Baker v. State, 57 Ind 
255 

K.V.—Sulmrban Kleetric Co. v. Com¬ 
monwealth, 56 S.W. 684, 21 Ky.l. 
1556. 

NC.—Stale v. Sloan, 67 N.C. 367. 

29. Ky.—Pheenix Third Nat. Bunk 
V. Martin, 293 S.W. 1064, 219 Ky 
679. 

30. Ky.—Suburban Klectrlc Co. v 
Com., 55 SW. 684, 21 Ky.L. 1656. 

14a C.J. p 245 note 42. 


31. NY.—People v Maneuso, 175 N. 
E 177, 255 N.Y. 463, 76 A HR 514. 
afllrniinj' 242 N Y S. 910, 229 App 
Div. 775 

32. Mieh —People v. Lay, 160 N.W. 
467, 193 Mich. 476. 

33. Mas.s—C«mmon\vealth v D>t*r, 
138 N.K. 296, 24.3 Mass. 472, cer¬ 
tiorari denied Dyer v Common¬ 
wealth of Massachusetts. 43 S Ct 
700, 262 ITS 751, 67 L Kd. 1214 

N H —State v. Moore, 39 A. 5S4, 69 
N.H. 99. 

34. Mo—State v. Toombs, 25 S.W 
2d 101, 324 Mo. 819. 

35. Cal—Wager \. Toler, 251 P. 973. 
80 Cnl App 501. 

36. Utah —Cooper v. Ptah Light, 
etc. Co, 102 P 202, 35 Utah 570. 
136 Am.SR. 1076. 

Payment of salaries to themselves 

Pen.L. subd 2 § 664, providing that 
director who authorizes payment of 
any part of capital stock of corpo¬ 
ration to stockholders is guilty of 
misdemeanor, is not violated by di¬ 
rectors owning stock in corporation, 
paying salary to themselves for 
services outside their regular duties 
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as directors —Hunter v ("onrad, 230 
NY.S 202, 132 Misc 579 

37. Ga—Mangham v State, 76 S E. 
508, 11 GaApp 440 

14a C.J p 244 note 38 

38. Mass —Commonwealth v Dyer, 
138 N E. 296. 243 Mass. 472, cer¬ 
tiorari denied Dyer v. Common¬ 
wealth of Miis.sa( hiiset Is. 43 S Ct. 
700, 262 ns. 751, 67 L Ed 1214. 

Prandnlent issue of stock 

A statute making it offense for 
any officer or agent of corporation 
fraudulently to issue certificate of 
.stock to person not entitled thereto, 
is penal and not to be extended be¬ 
yond Its fair implications and refers 
to manuul making out and handing 
over of certificate and is inapplica¬ 
ble to directors voting to issue .stock 
to promoters for property sold bv 
them to corporation at .secret profit 
in violation of fiduciary obligations. 
—Commonwealth v. Dyer, supr.a. 

39. IT.S.—-Beiiham v. U. S., C.C.A 
Ohio, 7 F.2d 271. 

40l Ky.—Taylor v. Coni., 76 S.W 
244, 119 Ky. 731, 25 Ky.L. 374. 
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some jurisdictions make it a crime for corporate of¬ 
ficers, directors, or agents to make or publish a false 
or willfully exaggerated report or other statement 
concerning the financial condition of the corpora¬ 
tion,^ i or to make such a statement where it is in¬ 
tended or has a tendency to give a less or greater 
apparent value to the shares of the corporation than 
they in fact possess or knowingly to publish 
false reports to the public or, with intent to de¬ 
ceive, to issue false reports to the stockholders or 
others dealing with the corporation to make 
false entries in corporate books with intent to de¬ 
fraud the corporation to make false statements^® 
or to exhibit false books^^ to a public officer author¬ 
ized to investigate the affairs of the corporation; or 
knowingly to make or cause to be made, any fraudu¬ 
lent misrepresentation as to either capital, property. 


or resources of the corporation.^* However, stat¬ 
utes of this character are strictly construed,^* so a 
corporate officer is only chargeable with knowledge 
of the entries in corporate books of account to the 
extent that he knew of them in fact.®® 

§ 932. Prosecution and Punishment 

The prosecution and punishment of corporate offleera, 
directors, and agents Is, except as provided for specifically 
by statute, governed by the general rules of criminal 
procedure. 

In the prosecution and punishment of officers, di¬ 
rectors, and agents of corporations for their crim¬ 
inal acts, general rules govern as to the sufficiency 
of the information®! or indictment.®* So, the state 
must prove that the corporate representative charg¬ 
ed, committed the offense condemned,®* and must 


41. Idaho.—State v. Paulsen, 123 P. 

688. 21 Idaho 686. 

14a C.J. p 244 note 41. 

Xaaolvenoy of oorporatioa la not 

essential element of crime of makincp 
9.nd clrculatlnsr false statement of 
flnancial condition of corporation un¬ 
der statute.—State v. Rommel, 127 
a. 598, 3 N.J.Misc. 204. affirmed 130 
4. 920, 102 N.J.Law 226. 

44. Iowa.—Balz v. Coqulllette, 156 
N.W. 801, 173 Iowa 432. 

14a CJ. p 244 note 29. 

Statement aa to ooat of aeUias 
atock, printed In red ink and larger 
type in corporate financial statement, 
is a part thereof and material, un¬ 
der statute penalizing false state¬ 
ments by corporate officers Intended 
to affect market value of corporate 
shares.—State v. McDougal, 186 N. 
W. 929, 193 Iowa 286. 

Bffect of Bins Sky Jmw 

Statute punishing untruthful state¬ 
ments or publications of corporate ^ 
affairs, made with view to enhance j 
or depress market value of its 
shares, was not repealed by Blue 
Sky Law, where provisions of Blue 
Sky Law were not repugnant to 
those of former statute and general 
regulation In Blue Sky Law was not 
inconsistent with continuation in 
force of former statute to extent of 
its provisions.—State v. Coblentz, 
176 A. 340, 167 Md. 523. 

43. Wash.—State v. O'Brien, 266 P. 

952, 143 Wash. 636. 

Zatant to defraud or deoeiTe 

Purpose of statute is to make it 
crime knowingly to publish false cor¬ 
poration report to public, including 
bondholders of corporation, although 
there is no Intent to deceive or de¬ 
fraud.—State V. Pierce, 27 P.2d 1083, 
176 Wash. 461. 

ISaterlal elemeate of offense of 

publishing false corporation report 


to public are making, or concurring 
in making, of false statement, and 
publfshing statement, or causing its 
publication.—State v. Pierce, supra. 

Hethod of puhlloation is immate¬ 
rial.—State V. Pierce, supra. 

44. Wash.—State v. O'Brien, 255 P. 

952, 143 Wash. 636. 

Statute not repealed 

Wash.—State v% O'Brien, supra. 

46. Arlz.—Qualey v. Terr., 68 P. 646, 
8 Arlz. 45. 

14a C.J. p 244 note 30. 

Butries of actual events 
Entries in books of account, if en¬ 
tries of actual events, cannot be 
termed false, within meaning of stat¬ 
ute such as is described in text, no 
matter what may be their nature.— 
People v. Lasker, 286 P. 703, 105 Cal. 
App. 1. 

46. Cal.—People v. Nash, 114 P. 784, 
15 Cal.App. 320. 

Btoaalng of term 

"False statement" by officer of 
corporation as to corporation's finan¬ 
cial condition means designedly un¬ 
true and deceitful statement.—State 
V. Johnston, 146 S.E. 667, 149 S.C. 
138. 

47. N.Y.—People v. Helmer, 33 N.Y. 
S. 624, 85 Hun 630. 

40. S.C.—State v. Bolyn, 141 S.B. 

166, 143 S.C. 63. 

49. S.C.—State v. Bolyn, supra. 

50. Wls.—State ex rel. Kropf v. 
Gilbert, 261 N.W. 478, 218 Wls. 
196. 

51. Utah.—State v. Pritchett, 48 P. 
2d 461, 87 Utah 109, setting aside 
34 P.2d 704, 87 Utah 104. 

Information euAcient 

(1) To describe check or draft 
used by accused charged with mis¬ 
applying credit of cooperative asso¬ 
ciation by depositing in bank to his 
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own account bank check or draft of 
certain amount drawn against credit 
of cooperative association.—State v. 
Pritchett, supra. 

(2) To charge publishing of false 
corporation report although names 
of particular poisons to whom false 
report was given or published are 
not stated.—State v. Pierce, 27 P,2d 
1083, 176 Wash. 461. 

52. Ual.—I'oople v. Thorn, 33 P.2d 
5,138 Cal.App. 714. 

14a C.J. p 245 note 43. 

Zndlotmsnt sulllolsnt 

(1) In prosecution for fraud In 
keeping corporate books.—People v. 
Thorn, supra. 

(2) For misrepresenting corpora¬ 
tion's re.sourcos, and for perjury.— 
State V. Bolyn, 141 S.E. 166, 143 S.C. 
63. 

(3) To charge violation of bad 
check law by defendant as an in¬ 
dividual.—State V. Cooley, 206 S.W. 
182, 141 Tenn. 33. 

Zndlotmeut held Insuttoieut 

To charge embezzlement, in charg- 
ing that defendant corporate officers, 
directors, and stockholders collected 
motor fuel tax in name of and by 
and through specified company, a 
duly licensed distributor, and unlaw¬ 
fully and feloniously embezzled and 
converted to their own use such tax 
money without consent of depart¬ 
ment of finance.—People v. Strong, 2 
N.E.2d 942, 362 Ill. 602. 

53. S.C.—State v. Bolyn, 141 S.E. 
165, 143 S.C. 63. 

Wash.—State v. Pierce, 27 P.2d 1083, 
175 Wash. 461. 

Proof of false miarepreseatatloa is 

essential to conviction under statute 
relative to "fraudulent misrepresen¬ 
tation" of corporation's resources.— 
State v. Bolyn, 141 S.E: 166, 148 S. 
C. 63. 
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prove acts descriptive of the offense charged, exact¬ 
ly as alleged.®^ Howe/cr, in prosecuting a corpo¬ 
rate officer for making a false statement as to the 
financial condition of the corporation, the state need 
not allege or prove that damage resulted there¬ 
from, where the controlling statute docs not so pro- 
vide.®5 

General rules control as to the admissibility^® 
and weight and sufficiency of the evidence,®^ and as 
to the sufficiency of the instructions,®® and verdict.®® 


In such proceedings, the jury may draw proper and 
legitimate inferences from the facts in evidence,®® 
and where the indictment consists of several counts, 
a general verdict of guilty will stand, although a 
verdict should have been directed for defendant as 
to a particular count.®^ 

Where a corporate officer is indicted as an acces¬ 
sory before the fact for the criminal act of the cor¬ 
poration, he is amenable to punishment to the extent 
that the corporate principal could be punished,®® 


Sa. Mo.— state v. Toombs, 25 S.W. 

2d 101, 324 Mo. 810. 

55. S.C.—State v. Johnston, 146 8. 

E. 657, 149 S.C. 138. 

55. Iowa.—State v. McDougal, 186 

N.W. 929. 193 Iowa 286. 

14a C.J. p 245 note 49. 

Bvldeace admissible 

(1) In prosecution against corpo¬ 
ration president for fraud in keeping 
corporate books, evidence as to 
agreement between corporation sec¬ 
retary and broker as to raising in¬ 
voice price of materials and as to 
purchase of machinery by accused 
and increasing cost thereof to corpo¬ 
ration was properly admitted, where 
transactions were closely related and 
were pursuant to common design to 
defraud corporation.—People v. 
Thorn. 33 P.2d 5, 138 Cal.App. 714. 

(2) In prosecution for publishing 
false financial statement as to 
amount of cash held by corporation 
in banks and low cost of selling 
stock, evidence as to falsity of oth¬ 
er items of resources than that of 
cash In banks, falsity of which was 
not proved, was admissible, although 
not pleaded, as bearing on falsity of 
statement as to low cost of sale of 
stock.—State v, McDougal, 186 N.W. 
929. 193 Iowa 286. 

(3) Admitting exhibits, in prose¬ 
cution for making false entries on 
corporate books, showing manner in 
which accounts were tampered with, 
was not error.—People v. Dasker, 
286 P. 703, 105 Cal.App. 1. 

57. Bvldanoe snfioimt 

(1) To sustain conviction of offi¬ 
cer director for publishing false 
financial statement of corporation.— 
I’eople V. Youtz, 147 P. 222, 26 Cal. 
App. 440. 

(2) To sustain conviction of officer 
for fraud in keeping corporate books. 
—l^eople V. Thorn, 33 P.2d 5, 138 Cal. 
App. 714. 

<3) To show that entries involving 
discount on certain note did not rep¬ 
resent actual transaction, to support 
finding that entry on corporate 
books representing furniture and fix¬ 
tures was flcUtious. and to show in¬ 
tent to defraud, warranting convic¬ 
tion, In prosecution for making false 


entries.—People v. Lasker, 286 P. 
703. 105 CaLApp. 1. 

(4) To make out case in prosecu¬ 
tion for causing issuance of stock 
not authorized by charter and by¬ 
laws.—State v. Toombs, 25 S.W.2d 
101, 324 Mo. 819. 

(5) To sustain conviction of two 
of three defendants, charged with 
crime of exhibiting certain false 
paper to superintendent of insur¬ 
ance.—People v. Dorsen, 283 N.Y.S. 
213. 245 App.Div. 511. affirmed 2 N. 
E.2d 676, 271 N.Y. 521. 

(6) To sustain conviction of cor¬ 
poration president for knowingly 
publishing false corporation report. 
—State V. Pierce. 27 P.2d 1083, 176 
Wash. 461. 

Bvldemoe iasuflloleat to sustain 
conviction of one of several defend¬ 
ants, charged with crime of exhibit¬ 
ing n certain false paper to superin¬ 
tendent of insurance.—People v. Dor- 
sen. 283 N.YS. 213. 245 App.Div. 611, 
affirmed 2 N.E.2d 675, 271 N.Y. 621. 

Direct and corroborative evidence 

In prosecution for publishing false 
corporation report, proof that false 
report was given to, and received by, 
certain persons was corroborative 
proof of publication and proof of 
sending of false corporation report 
to state supervisor of securities was 
merely corroborative evidence that 
publisher authorized compilation of 
false report.—State v. Pierce, 27 P. 
2d 1083, 175 Wash. 461. 

sa Wash.—State v. Pierce, supra. 
14a C.J. p 245 note 50. 

Proper iastmetions 

(1) Charges to effect that allega¬ 
tion that corporate officer converted 
customer's money to his o.wn use 
would be sustained, if testimony 
showed that such money was min¬ 
gled with that of corporation under 
such officer’s order or with his per¬ 
mission, and that testimony must 
show that corporation officer, charg¬ 
ed with embezzling customer's mon¬ 
ey, knew corporation was insolvent 
and unable to pay money, were prop¬ 
er.—State v. Guthrie, 6 S.W.2d 306, 
176 Ark. 1041. 

(2) In prosecution of corporation's 
president for making and circulating 
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false statement as to corporation's 
financial condition, charge defining 
hssets as “property generally re¬ 
garded as applicable to payment of 
debts'* was not erroneous.—State v. 
Rommel, 127 A. 698, 3 N.J.Misc. 204, 
affirmed 130 A. 920, 102 N.J.Law 226. 

(3) Instruction that it was unlaw¬ 
ful for corporation officer to know¬ 
ingly “make" or “publish," or “con¬ 
cur" in making or publishing false 
corporation report, was not errone¬ 
ous because of deflnitions given quot¬ 
ed words.—State v. Pierce, 27 P.2d 
1083, 176 Wash. 461. 

Zastmetloiui properly refused 

(1) In prosecution of president of 
corporation for making and circulat¬ 
ing false statement of its financial 
condition, in violation of statute, 
charges defining insolvency as de¬ 
fined in corporation Act. were prop¬ 
erly refused, notwithstanding alle¬ 
gation of Indictment that corpora¬ 
tion was insolvent, since such alle¬ 
gation was unnecessary, and insol¬ 
vency under such act is not “insol¬ 
vency" in its ordinary sense, as used 
in indictment.—State v. Rommel, 127 
A. 598, 3 NJ.Misc. 204. affirmed 130 
A. 920, 102 N J.Law 226. 

(2) In prosecution for publishing 
false corporation report, instructions 
that delivery of copy of report to 
supervisor of securities was not pub¬ 
lication. and that mere consent or 
approval by corporation's president, 
standing alone, was insufficient to 
constitute concurrence in making or 
publishing, were properly refused.— 
State v. Pierce, 27 P.2d 1083, 176 
Wash. 461. 

59. Yezdlet sufloiaat 

Verdict of guilty of procuring 
false certificate of stock to be signed 
with intent to issue was sufficient 
without finding certificate was fraud¬ 
ulent.—State V. Toombs, 26 S.\V.2d 
101 , 324 Mo. 819. 

65i Ga.—Mangham v. State, 76 S.E. 

508, 11 Ga.App. 440. 

14a C.J. p 245 note 51. 

61. N.J.—State v. Rommel. 127 A. 

598, 3 N.J.Misc. 204, affirmed 130 

A. 920, 102 N.J.Law 226. 

68 . III.—People v. McArdle, 14 N.E. 

2d 683, 295 lll.App. 149. 
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but he cannot be given a greater punishment than 
that which may be meted out to the corporation.®* 

A statute which provides a penalty by way of 
fine against directors who violate any of the statutes 


regulating corporations is considered to deal with 
acts which are merely negligent, principally acts of 
omission or nonfeasance, and not to be intended to 
reduce the felonious act of embezzlement by the offi¬ 
cers of the corporation to a mere misdemeanor.®^ 


XIV. CORPORATE POWERS AND LIABILITIES 


A. EXTENT AND EXERCISE OP POWERS IN GENERAL 


1. Nature and Source 

§ 933. Nature of Powers Generally 

Broadly speaking, a corporation’s powers are the 
things which it is authorized to do. 

Broadly speaking, the powers of the corporation 
as distinguishable from its corporate franchise are 
the things which the corporation is authorized to 
do.®*'* In this title in dealing with the powers of a 
corporation it is intended to deal with the subject 
with reference to corporations generally leaving 
powers peculiar to particular kinds of corporations 
to be dealt with under titles relating specifically to 
such corporations. 

The rights, powers, and liabilities of de facto cor¬ 
porations arc considered in § 95 supra, and of for¬ 
eign corporations in §§ 1783-1960 infra. 

Poxvers as to particular matters. In other chap¬ 
ters of this title arc treated the powers of corpora¬ 
tions with respect to amendment of charters or ar¬ 
ticles of incorijoration, sec §§ 80-85 supra; assign¬ 
ments for benefit of creditors sec § 1400 infra; by¬ 
laws, rules, and regulations see § 186 supra; capital 
stock and shares see §§ 196-281 supra; consolida¬ 
tion or amalgamation see § 1605 infra; contracts of 
promoters sec § 122 supra; corporate meetings .see 
§§ 5.39-558 supra; corporate name see §§ 164-174 
supra; corporate seal see § 175 supra; dividends 
see §§ 460-468 supra; domicile and place of busi¬ 
ness see §§ 176-178 supra; forfeiture of shares sec 
§ 366 supra; preference of creditors see §§ 1.^84- 
1393 infra; and rcincorporation and reorganization 
see §§ 1575-1602 infra. 


ov Corporate Powers 

The power of a corporation to become a party to 
a joint adventure is considered in the C.J.S. title 
Joint Adventure § 3, also 14a C.J. p 293 note 17- 
p 294 note 21; and its power to enter into partner¬ 
ships is dealt with in the C.J.S. title Partnership § 
5, also 14a C.J. p 291 note 4-p 293 note 16. 

Acting as arbitrator, administrator, guardian, etc. 
Elsewhere in this work is considered the competency 
of a corporation to act as an administrator of a de¬ 
cedent’s estate, see the C.J.S. title Executors and 
Administrators § 46, also 23 C.J. p 10.30 notes 53-56 
and 14a C.J. p 295 note 31-p 2% note .54; as an 
arbitrator sec the title Arbitration and Award § 
46 a; as an executor, see the C.J.S. title Executors 
and Administrators § 28, also 23 C.J. p 1026 notes 
92, 93 and 14a C.J. p 295 note 31-p 296 note 54; 
as a guardian, see the C.J.S. title Guardian and 
Ward §§ 16-18, also 28 CJ. p 1081 notes 67, 68 and 
14a C.J. p 295 note 31-p 2% note 54; as guardian 
of a lunatic’s estate, see the C.J.S. title Insane TVr- 
sons § 42, also 32 C.J. p 664 notes 2.5-27; and as a 
trustee, sec the C.J.S. title Trusts §§ 207-208, also 
65 C.J. p 570 note 3-p 571 note 11, 14a C.J. p 514 
note 28-p 515 note 42, and 14a C.J. p 1327 notes 
46-49. 

§ 934. Source of Powers 

The powers of a corporation are derived from a grant 
by the sovereignty creating it. 

The powers of a corporation, like its corporate 
existence, are derived from a grant by the state or 
other sovereignty creating it.®® More particularly. 


63. Ill.—reople v. Duncan, 2 N.K.2d 
706, 363 III. 495—People v. DeMet, 
5 N.E.2d 99. 287 Ill.App. 624. 

64. Ky.—Taylor v. Com., 76 S.W. 
244, 119 Ky. 731, 26 Ky.L. 374. 

66. Mo.—State v. Buninoss Men’s 
Club. 163 S.W. 901, 178 Mo.App. 
548. 

Delegation of legislative powers to 
corporations see the title Consti¬ 
tutional Law 5 137. 

Franchise defined see supra S 69. 

66i Ark.—^Anderson-Tully Co. v. Gil- 


lett Lumber Co., 244 S.W. 26. 165 
Ark 224. 

Del.—Kastern Shore Public Service 
Co. V. Town of Seaford, 2 A.2d 265, 
sustaining Town of Seaford v. 
Kastern Shore Public Service Co.. 
Ch., 2 A. 2d 258, appeal dismissed 
Kastern Shore Public Service Co. 
V. Town of Seaford, 69 S.Ct. 483, 
rehearing denied 59 S.Ct. 589. 
Idaho.—Sanderson v. Salmon River 
Canal Co., 263 P. 32, 34, 45 Idaho 
244, citing Csrpns O^ris. 
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Okl —Sneed v. Tippett, 245 P. 40, 
114 Okl. 173. 

Tex.—Farmers’ Oin Co. v. Kusch, 
Civ.App., 277 S.W. 746, affirmed in 
part and reversed in part on other 
grounds, Kasch v. Farmers’ Gin 
Co. Com.App., 3 S.W.2d 72. 

14a C.J. p 246 note 66. 

Corporate existence see supra 59 69- 
79. 

Fowen prescribed by state 

A corporation’s powers and funo- 
tlons are prescribed by the state cre¬ 
ating it. 
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its powers are derived from its articles of incorpo¬ 
ration and the laws of the state under which it is 
organized.®*^ 

§ 935. - General Rule 

A corporation has only such powers as are expressly 
or Impliedly conferred by Its charter. 


A corporation has no natural rights or capacity®^ 
such as an individual®® or an ordinary partner¬ 
ship,*^® and it has no powers except such as are ex¬ 
pressly or impliedly conferred by its chartcr.^i 
This principle was well established in the civil law, 
and in adopting corporate institutions from that law 


N.Y —Schneider v. Greater M. & S. , 
Circuit. 259 N.Y.S. 319, 144 Misc. 
534. I 

Tex. — Superior Brewing- Co. v. Cur- I 
tis. CJv.App., 116 S.W.2d 853. 

Within dleoretlon of state I 

“The granting of a corporate right 
or privilege rests entirely within the 
di.scrotlon of the state.”—Rudolph 
Wurlitzer Co. v. Commissioner of 
Inlornal Revenue, C.C A., 81 F.2d 

971, 974, certiorari denied 56 S Ct. 
940, 298 U.S. 676, 80 UEd. 1397— 
Wurlitzer Grand Piano Co. Com¬ 
missioner of Internal Revenue. C c. 
A., 81 K2d 971, 974, certiorari denied 
66 S.Ct 941, 298 U.S. 676, 80 R Kd 
1397. 

67. Cal —People v. Alaska l*ac S. 
S. Co.. 187 P. 742. 182 Cal. 202. 

CoastltatlOB and statatoa 

“It IS elementary that all the pow¬ 
ers, franchises, and privileges of a 
corporation are derived cxclusivelv 
from the Constitution and statutes” 
—Marchmari v. McCoy Hotel Oper¬ 
ating Co., Tex.Civ App , 21 S W 2d 
552. 558. 

68 . Pa—Mountain Water Supply 
Co V. Sagamore Coal Co., 3 Pa. 
Dist. & Co. 187. 

69. Minn —In ro Trusteeship of 
First Minneapolis Trust ('o., 277 
N\V 899, 903. 202 Minn. 187, cit¬ 
ing Corpus Juris. 

NY.—Aberdeen Bindery v. Kastorn 
Stiite.s Printing & Publishing Co., 
3 N V S 2tl 419. 166 Misc, 904. 

14a C.J. p 246 note 67. 

70. Ill —Nat. Home Bldg. Assoc v. 
Bank. 54 N K 619, 181 Ill. 36. 72 
Am.SK. 245, 64 H.U.A. 399. 

Mo - - Orpheum Theatre, etc , Co. v. 
Seavey, etc.. Brokerage Co., 199 S, 
W. 257. 197 Mo App. 661. 

71. U S.—City of Marion, Ill., v. 
Sneeden, HJ- 64 S.Ct. 42f, 422, 291 

U.S. 262. 78 H.Ed. 787. affirming. 
C C A.. Sneeden v. City of Marion. 
Ill., 64 F 2d 721, reversing. D.C., 
68 F.2d 341, certiorari granted City 
of Marion, HI., v. Sneeden, 64 S.Ct. 
91. 290 U.S. 617, 78 H Ed. 639. and 
rehearing denied 54 SCI. 667. 291 
U.S. 651, 78 L.Ed. 787—Rudolph 
Wurlitzer Co. v. Commissioner of 
Internal Revenue, C.C.A.. 81 F.2d 
971, certiorari denied 66 S Ct. 940, 
298 U.S, 676, 80 H Ed. 1397—Wur¬ 
litzer Grand Piano Co. v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
81 F.2d 971, certiorari denied 56 S. 
Ct. 941, 298 U.S. 676, 80 L.Ed. 1397 

1DC.J.S.-24 


—Baltimore & O R. Co. v. Smith. 
CC.A.Pa. 66 F.2d 799. affirming. 
D C., Smith v. Baltimore & O. R. 
Co., 48 F.2d 861—American Live 
Stock Commission Co. v. U S., D 
C Okl., 28 F2d 63, reversed on oth¬ 
er grounds U. S v. American Live¬ 
stock Commission Co. 49 S.Ct. 425, 
279 U.S. 436, 73 L Ed 787—Barry 

V. Interstate Refineries, DC.Mo., 
13 P 2d 249—In re Battani, D.C. 
Mich., 6 P.Supp 376--General Inv 
Co V. Bethlehem Steel Corp., D 
C N.J., 248 F. 303. 

Ain.—Lenoux v Annual Alabama 
Conference of M K Church, South. 
183 So. 672. 236 Ala. 629 
Ark.—North American Union v. 
Johnson. 219 S W. 769. 142 Ark. 
378. 

Del —Lawson v Household Finance 
('■orporation, 152 A. 723, 17 Del Ch. 
343. affirming 147 A. 812, 17 Del 
Ch. 1. 

DC—Washington Gas Light Co. v. 
Dann, 70 F.2d 746. 63 App.DC. 142, 
certiorari denied r»4 S.Cl 8.59, 292 
US. 649, 78 LEd 1499—National 
Ass’n of Certified I'ublie Account¬ 
ants V. U. S., 292 F. 668, 63 App. 
DC. "91. 

Fla —Orlando Orange Groves Co. v. 
Hale, 144 So. 674, 107 Fla 301— 
Randall v. Mickle. 138 So. 14. 103 
Fla. 1229, 86 A.L.R. 804. supple¬ 
mented and modified on other 
grounds 141 So 317, 103 Fla. 1229, 
86 A.LH. 804. 

Ga—Odum \. South Atlantic Casket 
("o , 117 S.E. 276, 30 Ga.App. 166. 
Idaho—Sanderson v. Salmon River 
(\anal Co.. 263 I». 32, 34. 45 Idaho 
244, citing Corpus Juris. 

HI —Harmony Way Bridge Co. v. 
Leathers, 187 N.E. 432. 353 HI. 378 
—Culhane v Swords Co., 281 HI. 
App. 185—Hagerman \\ South Park 
Com’rs, 278 111.App. 33—People v. 
Grant, 208 Hl.App. 235, affirmed 119 
N.E. 344, 283 111 391. 

Ind.—National Colored Aid Soc. v. 
State ex rel. Wilson, 196 N.E. 240, 
208 Ind. 380. 

Ky—Wilson v. Louisville Trust Co., 
46 S W.2d 767, 242 Ky. 432—Hind 
V. Cook & Co.. 260 S.W. 349. 202 
Ky 526—Farmers’ & Traders’ Bank 
V. Thlxton. Milieu & Co., 250 S.W. 
604, 199 Ky. 69. 

Mass.—Commercial Casualty Ins. Co. 
V. Daniel Russell Boiler Works, 
155 N.E. 422, 258 Mass. 453. 

Mieh.—Voigt v. Romlck, 244 N.W. 
446, 260 Mich. 198, certiorari de- 
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nied 53 S.Ct. 787, 289 U.S. 756, 7T 
LEd. 1500. 

Minfi.—In re Trusteeship of First 
Minneapolis Trust Co., 277 N.W^ 
899. 202 Minn. 187. 

N.y.—Robia Holding Corporation v. 
Walker, 178 N.E. 747, 257 NY. 431. 
affirming 246 N.Y.S. 210, 230 App. 
Di\' 666. which affirmed. Sup., 239 
N.Y.S. 669, 136 Misc. 358—People 
v. National Security Co, 177 N.Y. 
S. 838. 189 App Div. 38—Aberdeen 
Bindery v. Eastern States Print¬ 
ing & Publishing Co., 3 N.Y.S.2d 
419, 166 Misc. 904—In re Esmond’s 
Will, 258 NYS. 961, 962. 144 Misc. 
609, citing Corpus Juris—Briggs v. 
Bloomingdale Cemetery Ass’n, 185 
NYS. 348, 113 Misc. 685 
N.C—Thompson v. Shepherd, 165 S. 
E 796, 203 NC. 310—Ellington v. 
Raleigh Bldg Supply Co . 147 S E. 
307. 196 NC 784—Fowle Memorial 
Hospital Co. V Nicholson, 126 S E. 
94, 189 N.C. 44. 

Okl—Sneed v Tippett, 245 P. 40, 114 
Okl 173—St Li>uis & S. F. R. Co. 
v. Mann. 192 P. 231, 79 Okl. 160. 

Or—Loveland & Co v. Doernbecher 
Mfg Co, 39 I*2u 668. 149 Or 58— 
Yamhill Electric Co v City of Mc¬ 
Minnville, 274 P 118, 130 Or. 309, 
rehearing denied 280 1* 604. 130 

Or. 309, appeal dismissed and rer- 
tiorun denied 50 S Ct 159, 280 U. 

5 531, 74 L.Ed 596—Wemme v. 
First (’’hurch of Christ. Scientist, 
of Portland, 219 P. 618, 110 Or. 
179, motion denied 223 P 2.50, 110 
Or. 179. 

Pa.—Mountain Water Supply Co. v. 
Sagamore Coal Co, 3 Pa Dist. & 
Co. 187 

Tex.—General Motors Acceptance 
Corporation v. McCallum, Com. 
App. 10 S.W.2cl 687, 118 Tex. 46 
—Farmers’ Gin Co. v. Kasch. Civ. 
App., 277 S.W. 746, affirmed in part 
and reversed in part on other 
grounds, Kasch v. Farmers' Gin 
Co. Com.App., 3 S.W.2d 72— 
Mercedes Produce Co. v. Roddy. 
Civ.App. 249 S.W 249—Itasca 
Roller Mill & Elevator Co v. Woot¬ 
en, Civ.App., 246 SW. 678—Na¬ 
tional Equitable Soc v. Alexander, 
ClV'.App., 220 S W 184—Kddleman 
V Wofford, Civ.App, 217 S.W. 221. 
dismissed for want of jurisdic¬ 
tion—Kaplan IVry Goods Co. v. 
Sanger Bros., Civ.App., 214 S.W. 
485—Richardson v. Bermuda Land 

6 Live Stock Co, Civ App. 210 S. 

W. 746, reversed on other grounds, 
Coin.App., 231 SW. 337. 
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the same principle was adopted as a part of the 
English common law,^^ and it applies to every kind 
of corporation.^3 

It is not correct to say, as has been contended by 
some, that a corporation has the power to do all acts 
not expressly or impliedly prohibited.^^ “A corpo¬ 
ration being the mere creature of law, possesses 
only those properties which the charter of its crea¬ 
tion confers upon it, either expressly, or as inci¬ 
dental to its very existence.”*^^ The charter is the 
only source to which the court may look to ascer¬ 
tain the powers conferred.^® A corporation can 
make no contract, and do no acts either within or 
without the state which created it, except such as 
are authorized by its charter,and in strictness 
those acts must moreover be done through the in¬ 
strumentality of its own officers or agents and in 
such a manner as the charter or governing statute 


authorizes.'^^ Assuming, then, that the charter or 
governing statute of a particular corporation is, un¬ 
der the constitution of the United States and that 
of the particular state, within the powers of the leg¬ 
islature, it constitutes the index to the objects for 
which the corporation was created and to the pow¬ 
ers with which it has been endowed.^® 

De facto power. While there is such a thing as 
the exercise of power by a de facto corporation, as 
appears in § 95 supra, there is no such thing in law 
as the exercise of a de facto power by a corporation 
which legally exists and has prescribed powers.®® 

Distinguished from powers of natural person. 
There is this difference, it has been said, between 
the powers of a corporation and the powers of a 
natural person; the latter can do anything not 
forbidden by law, the former can do only what is 
expressly or impliedly authorized by its charter.®^ 


Wash.—Moore v. Los Luaos Gold 
Mines, 21 P.2d 253. 172 Wash. 570. 
Wls.—State ex rel. Wisconsin Devel¬ 
opment Authority v. Dammann, 277 
N.W. 278. mandate vacated on oth¬ 
er grounds 280 N.W. 698. 228 Wis. 
147—Northwestern Nat. Ins. Co. v. 
Preedy, 227 N.W. 952, 201 Wis. 61 
—Kappers v. Cast Stone Const. 
Co., 200 N.W. 376, 184 Wis. 627— 
Fleischer v, Pelton Steel Co., 198 
N.W. 444, 183 Wis. 161. 

14a C.J. p 246 note 69. 

Rules for construing charters see in¬ 
fra f 948. 

What constitutes charter see infra f 
947. 

OoBTsrssly’a a corporation possess¬ 
es all the powers expressly or im¬ 
pliedly conferred by its charter. 
Del.—Davis v. Louisville Gas & 
Electric Co.. 142 A. 654, 16 Del.Ch. 
167. 

Ky.—Kentucky Joint Stock Land 
Bank of Lexington v. Farmers Ex¬ 
change Bank of Millersburg, 119 
S.W.2d 873, 274 Ky. 525. 

Unitatioa by aet of directors 

*‘A Board of Directors cannot in¬ 
crease or decrease corporate powers; 
and no action of a Board of Direc¬ 
tors which the corporation has the 
power to perform through its di¬ 
rectors can be ultra vires of the cor¬ 
poration merely because the board 
previously has declared by resolu¬ 
tion that such action will not be tak¬ 
en."-—National Lock Co. V. Hogland, 
C.C.A.I11.. 101 F.2d 676, 681. 

72. Wis.—State v. Milwaukee, etc.. 
R. Co.. 45 Wis. 679. 

14a C.J. p 249 note 70. 

73. Minn.—Gould v. Fuller. 82 N.W. 
673, 79 Minn. 414. 

Mo.—State v. Missouri Athletic Club. 
170 S.W. 904. 261 Mo. 576, L.R.A. 
1916C 876. Ann.Cas.l916D 931. 


Tex.—Gulf, etc., R. Co. v. Morris, 4 
S.W. 166, 67 Tex. 692. 

74. U.S.—Central Transp. Co. v. 
Pullman’s Palace Car Co., Pa., 11 
S.Ct. 478, 139 U.S. 24, 36 L.Ed. 56. 
14a C.J. p 249 note 76. 

"If a corporation is to be treated 
as having a natural person’s free¬ 
dom of action in all directions except 
those prohibited, it would be sense¬ 
less for a Legislature to enumerate 
granted powers; it would be neces¬ 
sary only to list the prohibitions. 
But the fundamental principle is the 
converse."—In re German Savings 
& Loan Ass'n, Ind., 253 F. 722, 723. 
166 C.C.A. 316. 

As oomparsd to ruls in anglaiid 

(1) "According to the doctrine of 

general capacity, which prevails In 
England, a corporation has all the 
powers of a natural person except 
where a statute provides otherwise. 
. . . But that doctrine does not 

apply In the United States. Here we 
have the rule of special capacity, un¬ 
der which a corporation has no pow¬ 
ers but those expressly conferred on 
it. and such incidental powers as 
may be reasonably necessary to car¬ 
ry those expressly granted into ef¬ 
fect."—National Ass'n of Certlfled 
Public Accountants v. U. S.. 292 F. 
668, 670, 63 App.D.C. 391. 

(2) The rule in England is consid¬ 
ered in 14a C.J. p 250 note 80-p 261 
note 82. 

7A U.S.—Dartmouth College v. 
Woodward, N.H., 4 Wheat. 618, 4 
L.Ed. 629. 

14.a C.J. p 250 note 76. 

Btatemeat of rale quoted 
Del.—Lawson v Household Finance 
Corporation, 152 A. 723, 726, 17 
DeLCh. 843, affirming 147 A. 812, 
17 Del.Ch. 1—Federal Mining & 
Smelting Co. v. Wittenberg, 138 
A. 847. 849, 15 Del.Ch. 409, 66 A.L. 
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R. 1, affirming Wittenberg v. Fed¬ 
eral Mining & Smelting Co., 133 A. 
48, 16 Del.Ch. 147. 

N.C.—Victor v. Louise Cotton Mills, 
61 S.E 648, 650. 148 N.C. 107. 16 L. 
R.A..N.S., 1020, 16 Ann.Cas. 291. 

76. N.C.—Watson v. King, 156 S.E. 
93, 200 N.C. 8—Victor v. Louise 
Cotton Mills. 61 S.E. 648. 148 N.C. 
107, 16 L.R.A.,N.S., 1030, 16 Ann. 
Cas. 291. 

Pa.—York Haven Water A Power 
Co. V. Public Service Commission 
of Pennsylvania, 134 A. 419, 287 
Pa. 241, reversing 87 Pa.Super. 213. 

77. Ga.—Odum v. South Atlantic 
Casket Co., 117 S.E. 275, 30 Ga.App 
166. 

Ill.—Culhane v. Swords Co., 281 Ill. 
App. 186. 

Ind.—National Colored Aid Soc, v. 
State ex rel. Wilson. 196 N.E. 240, 
208 Ind. 380. 

Tex—National Equitable Soc. v. 

Alexander. Civ.App., 220 S.W. 184. 
14a C.J. p 260 note 77. 

78L U.S.—^Augusta Bank v. Earle, 
Ala., 13 Pet. 519, 10 L.Ed. 274. 

Ind.—National Colored Aid Soc. v. 
State ex rel. Wilson, 196 N.E. 240, 
208 Ind. 380. 

14a C.J. p 250 note 78. 

Exercise of powers generally see In¬ 
fra §i 960-964. 

76. Ala.—Cunningham Hardware 
Co. V. Gama Transp. Co.. 58 So. 
740, 4 Al8.App. 561. 

Ind.—Aurora v. West, 9 Ind. 74. 

aa Cal.—Boca, etc., R. Co. v. Sierra 
Valleys R. Co., 84 P. 298, 2 Cal. 
App. 546. 

14a C.J. p 249 note 73. 

81. Minn.—In re Trusteeship of 
First Minneapolis Trust Co.. 277 
N.W. 899. 903, 202 Minn. 187, cit¬ 
ing Cozpiu Juris. 

14a C.J. p 249 note 74. 
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Effect of failure to exercise all powers granted, 
A corporation is not required to exercise all the 
powers granted to it in order to legalize the exer¬ 
cise of any particular one or more of such powers.®^ 

Enlargement of powers by charter board. The 
powers conferred on a corporation by the legisla¬ 
ture cannot be enlarged by a state charter board.®^ 

§ 936. - Effect of Consent of Stockhold¬ 

ers or Members 

Corporate powers cannot be enlarged by the consent 
or acquiescence of all the stockholders. 

The consent or acquiescence of all the stockhold¬ 
ers or members can give a corporation no right to 
engage in acts or transactions foreign to the objects 
for which it was created, or render such acts or 
transactions any the less ultra vires.*^ Therefore, 
no vote or act of a corporation can enlarge the pow¬ 
ers conferred on it by its charter.*® 

§ 937. - Effect of By-Laws 

The powers of a corporation cannot be enlarged or 
lessened by its by-laws. 

Since, as staled in § 935 supra, a corporation has 
only such powers as are expressly or impliedly con¬ 
ferred by its charter, it necessarily follows that its 
powers cannot be enlarged or extended by by-laws 
beyond the scope authorized by its charter;*® nor, 
on the other hand, can a by-law detract from the 
powers of the corporation as it can merely affect the 
management of its business and control its officers 
and agents.*^ 


§ 938. -Municipal Grant 

, Corporate powers cannot be enlarged by a municipal 
grant from a local municipal board or council. 

Since, as stated in § 935 supra, the powers of a 
corporation are such only as have been expressly 
or impliedly conferred on it by its charter, a local 
municipal board or council cannot by, a municipal 
grant enlarge the powers of a corporation beyond 
those granted by its charter or articles of incorpo¬ 
ration, or render valid the exercise of any power in • 
excess of the power Sb granted.** 

§ 939. -Express Prohibition or Limita¬ 

tion 

A corporation cannot lawfully do acts expressly pro¬ 
hibited by its charter or statute. 

Of course, a corporation cannot lawfully do acts 
that are expressly prohibited by its charter or by 
Statute.** It seems clear that an express proviso 
that a corporation shall not do certain acts is no 
stronger than the failure to give authority, express 
or implied, to do them,** for, as appears in § 935 
supra, powers not granted cither expressly or im¬ 
pliedly are impliedly prohibited. 

§ 940. -Exhaustion of Powers 

A special power which has been exhausted Is with 
respect to other rights as though it had never been 
granted. 

Where a special power conferred by charter has 
been exhausted by exercising it. it is with respect 
to other contracts and rights as though it had never 
been granted.*^ 


2. Scope op Powers 


§ 941. In General 

As has been noted in § 935 supra, the scope of the 
powers of a corporation is limited by its charter or 
organic law. 


§ 942. Notice of Limitations 

As a general rule, everyone dealing with a corporation 
Is bound to take notice of the limits of its powers. 

Every person dealing with a corporation is bound 
to take notice of the limits of its powers as imposed 


82. Tex.—Mercedes Produce Co. v. 

Roddy, Clv.App., 249 S.W. 249. 
Warehouse aad elevator company 
The fact that a corporation or¬ 
ganized as a warehouse and elevator 
company has not actually acquired or 
is not operating elevators or ware¬ 
houses docs not lessen its authority 
to exercise the power expressly con¬ 
ferred by its charter to buy and sell 
produce.—Mercedes Produce Co. v. 
Roddy, supra. 

83L Kan.—State ex rel. Boynton v> 
Wheat Farming Co.. 22 P.2d 1098. 
137 Kan. 697. 


etc., Co. V. Boynton, Ky., 71 P. 797, 
19 C.C.A. 118. 

14a C J. p 251 note 83. 

Ratillcation of ultra vires acts see 
infra f 971. 

8B. Mass.—Salem Mill Dam Corp. 

V. Ropes, 6 I*ick. 23. 

14a C.J. p 261 note 84. 

86. Wyo.—Wyoming Coal Min. Co. 
V. State. 87 P. 337. 984. 15 Wyo. 
97. 128 Am.R.R. 1014. 

14a C J. p 251 note 85. 

By-laws contrary to charter or gov¬ 
erning statute see supra f 189. 

87. Ala.—Kelly v. Mobile Bldg., etc.. 
Assoc., 64 Ala. 601. 

14a C.J. p 261 note 86. 

371 


88. Minn.—International Lumber 
Co. v. American Suburbs Co.. 137 
N.W. 896. 119 Minn. 77. 

14a C.J. p 251 note 88. 

89. Pa.—Pittsburg R. Co. v. Pitts¬ 
burg, 76 A. 681, 226 Pa. 498. 

14a C.J. p 251 note 88. 

Kffect as to implied powers see In¬ 
fra 8 945. 

90. Wls.—Blunt V. Walker, 11 Wis. 
334, 78 Am.D. 709. 

91. U.S.—East Tennessee, etc., R. 
Co., v. Frazier. Tenn., 11 S.CC 617, 
139 XT.S. 288, 35 L Ed. 196. 

14a C.J. p 251 note 94. 


84b U.S.—Germania Safety-Vault, 
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by its charter or g^overning statute.^* This princi¬ 
ple, however, does not require him, in every in¬ 
stance, to know whether the general powers of the 
corporation may be properly exercised in the partic¬ 
ular casc;®3 and there is authority for the proposi¬ 
tion that, where the contract is within the general 
scope of the business of corporations of that charac¬ 
ter, although beyond the powers actually vested in 
the particular contracting corporation, parties who 
make the contract, in ignorance of the peculiar lim¬ 
itations in the special corporate powers of this indi¬ 
vidual corporation, are not prejudiced by them.^^ 

§ 943. Express or Implied Powers Generally 

Every corporation is, of couree, created with certain 
express powers; and except for eonstitutionai limitations 
there is no iimit to the powers which the legislature may 
confer on corporations. 

Every corporation is, of course, created with cer¬ 
tain express powers;^® but in addition to these, as 
appears in § 944 infra, every corporation has also 


certain powers which attach to it as an incident to 
its corporate existence, and, as appears in § 945 in¬ 
fra, many other powers are implied because of the 
powers expressly granted. There is no limit as to 
the powers which may be conferred on corporations 
by the legislature except such as may be imposed by 
the constitution.®® 

The general rules for the construction of charters 
are stated in § 948 infra. 

§ 944. Powers Incidental to Corporate Exist¬ 
ence 

The powers Incidental to corporate existence, among 
which is the power to have perpetual succession, are al¬ 
ways Implied in the absence of express restrictions. 

The powers which are incidental to corporate ex¬ 
istence and which are always implied in the absence 
of express restrictions arc: (1) The power to have 
perpetual succession,®'^ or succession during the pe¬ 
riod for which the corporation is created which in¬ 
cludes the power to elect members in the place of 


as. XT S —Kdwnrd ITinea Western 
Pine Co. T. First Nat Bank, C.C.A 
Til . 61 F.2d 603, afflrminff. D C., 1 
F Supp. 550—Attleboro Steam & 
Electric Co. v. Narraxanaett Elec¬ 
tric Lighting: Co.. DC.RL, 206 F 
895—In re Oilchrist Co.. D.C.Masa , 
278 F. 235, affirmed, C.C.A. Wm 
Filene’s Sons Co. v. Gilchrist Co, 
284 F. 664, certiorari denied 4.3 S 
Ct. 250, 260 U.S. 750, 67 L Ed 495. 

Fla—Bryan v St. Andiewa Bay 
Community Hotel Corporation, 126 
So. 142, 99 Fla. 132, followed in 
Sudduth V. St. Andrew.s Bay Com¬ 
munity Hotel Corporation, 126 So. 
302, 99 Fla. 151. 

111.—People ex rel. Nelson v Wierae- 
ma State Bank, 197 NE 537. 361 
Ill. 75. affirming 276 Ill.App. 21— 
Pattisun v. Illinois Banker.^ Life 
Ass’n, 196 NE 882. 360 Ill 616, 
affirming 278 Ill App. 394. 

Kan.—Kansas Wheat Growers’ Ass’n 
V. Rowan. 266 P. 104, 125 Kan. 657 
—Kansas Wheat Growers’ Ass'n v. 
Rowan. 266 P. 101, 102, 125 Kan. 
710, quoting Ck>xpns Juris. 

Ky.—Phmnix Third Nat. Bank v. 
Martin, 293 S.W. 1064. 219 Ky. 679 

La.—Stephens v. Brackin, 134 So 
326, 16 La App. 272. 

Mass.—Commercial Casualty Ins. Co. 
V. Daniel Russell Boiler Works, 155 
N.E 422, 258 Mas.s 453 

N.Y.—T’ost Sign Service v. Charles 
Eliot Perkins, Inc, 248 N.Y.S. 239. 
139 Misc. 719. 

N.C—Thompson v. Shepherd, 165 S. 
E. 796, 203 N.C. 310—Ellington v. 
Raleigh Bldg. Supply Co., 147 S.E. 
307, 196 N.C. 784. 

N.D.—Jarski v. Farmers' & Mer¬ 
chants’ State Bank of Hankinsoxi, 
206 N.W. 778, 63 N.D. 470. 


Or—Loveland & Co. v. Doernheoher 
Mfg. Co.. 39 P2d 668, 149 Or 58. 
Tex—A1 & Lloyd Parker. Inc, v. 
Cameron County Lumber Co., Civ. 
App, 66 SW.2d 256. affirmed Cam¬ 
eron County Lumber Co v A1 & 
Lloyd Parker. Inc, 62 S W 2d 63, 
122 Tex. 487—Farmers’ Gin Co v 
Ka.sch, Civ App., 277 S W 746, af¬ 
firmed in part and reversed In part 
on other grounds, Kaseh v. Farm¬ 
ers’ Gin Co„ Com.App, 3 S.W.2d 
72. 

Va.—Sterling v. Trust Co of Nor¬ 
folk. 141 SE. 856. 149 Vn. 867— 
Weston’.s Adm’x v Hospital of St 
Vincent of Paul. 107 SE 785. 131 
Va. 087. 23 A.L.R. 907—Radford 
Water l’owc»r Co v. Dunlap, 105 S 
E. 267, 128 Va. 65.S. 

Wash.—Fleming v Reinhardt, 280 P. 

9, 153 Wa.sh. 526 
14a C.J p 251 note 96. 

“For the purpose of imputing .such 
notice, corporation charters are re¬ 
garded a.s public', documents, as also, 
of course, the statutes c'oiiternng, 
and in some cases limiting, corporate 
powers."—Brand v. Eastland County 
Lumber Co., Tex.Civ.App., 77 S.W.2d 
600, 602. 

As dependent on clearness of limita¬ 
tion 

In application of text rule, it has 
been said that a distinction should 
and must be made “between corpo¬ 
rate powers as to which the* limita¬ 
tion is clear and those in which it is 
. . . in a somewhat neutral zone ’’ 

-*—Washington Gas Light Co. v. Dann, 
70 F2d 746, 749, 63 App.D.C. 142, 
certiorari denied 54 S.Ct. 859, 292 U. 
S. 649. 78 L.Ed. 1499. 

Direct dealings witli corporation 

“The technical rule of conclusive 
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notic'o from the charter applies only 
to parties dealing directly with 
. . . rthe corporation] or Its offi¬ 

cers."—City Coal & Ice Co v. Union 
Trust Co of Maryland, 126 S E. 697, 
699, 140 Va. 600. 

Duly recorded charter 
IT S —Citizens’ & Marine Bank of 
Newport Nows, Va., v. MR.son, C. 
C.A.VR. 2 F.2d 352. 

Post mortem corporation 

persons acquiring stock In post 
mortem corporation organized In ac¬ 
cordance with terms of will are 
charged with knowledge of provi¬ 
sions in will affecting coi pornt Ion’s 
powers.— In re Dodger’s Kslnte, 299 
N V S 565, 164 Misc 590, reversed on 
other grounds, 4 N Y S 2d 3:14, 254 
App Div 178, affirmed In re Doelger’s 
Will, 18 N E.2d 42, 279 N V. 646 

93. Tex.—Muurltz v Schw’ind, <^iv. 
App, 101 S.W.2d 1085, error dis¬ 
missed. 

14a f’ J. p 252 note 97. 

94. U.S.—Holt V. Winfield Bank, C. 
CKan., 25 F. 812. 

95. Tex—San Antonio Joint Sloek 
Land Bunk v Taylor, 105 S.W 2tl 
650, 129 Tex. 335, rev€»rsing Ta>lor 
V San Antonio Joint Sto«k J.and 
Bank, Clv.App., 101 S.W.2d 868— 
Helms V. Home Ownens’ Loan C’or- 
poration, 103 S.W.2(1 128, 129 Tex. 
121—Bowman Lumber Co. v. Pier¬ 
son, 221 S.W. 930, 110 Tex. 543, 11 
A.L.R. 547. 

9S. Ind.—Aurora v. West, 9 Ind. 74. 
Constitutional restrictions on pow'er 
of legislature in creating coipo- 
rations see supra § 28. 

97. N.J.—Leggett v. New Jersey 
Mfg., etc., Co., 1 N.J.Eq. 541, 23 
Am.D. 728. 
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those who arc removed by des^th or otherwise, see § 
78 supra. (2) The power to have a corporate name, 
see supra § 164. (3) The power to purchase and 

hold land and chattels for authorized corporate pur¬ 
poses, see § 1088 infra. (4) The power to have a 
common seal, see § 175 supra. (5) The power to 
make by-laws for the government of the corpora¬ 
tion see § 186 supra. (6) The power of disfran¬ 
chisement or removal of members except in the case 
of modern joint-stock corporations, see § 481 supra. 

§ 945. Powers Implied from Those Express¬ 
ly Granted 

a. In general 

b. Relation between act and authorized 

objects 

c. Express or implied prohibition 


a. In General 

In the abeence of expreca reetrletlons, corporations 
have the implied power to do all acts neceseary to enable 
them to exercise the powers expressly conferred, and 
accomplish the objects of their creation. 

In addition to the powers above mentioned in § 
944 as being incidental to corporate existence, it is 
a well settled jirinciple that corporations, in the ab¬ 
sence of express restrictions, have the implied pow¬ 
er to do all acts that may be necessary to enable 
them to exercise the powers expressly conferred, 
and accomplish the objects for which they were cre¬ 
ated.®® These powers are sometimes called “inci¬ 
dental** powers and sometimes “implied** powers, but 
in this connection the term# arc used indifferently 


98, n S.—city of Marlon, Ill, v. 
Sneeden. Ill, 54 S Ct. 421. 422, 291 
U S. 262. 78 L.Kd. 787, affirming. 
C.C A.. Snec^don v. City of Marlon, 

111., 64 F.2d 721. reversing. DC.. 58 
F.2d 341, certiorari granted City of 
Marion, Ill., v. Sneeden. 54 S.Ct. 
51. 290 U.S. 617, 78 D Ed 539, and 
rehearing denied 54 S.Ct. 557, 291 
ITS. 651, 78 LKd 787—Weir v. U. 

5., CC.Alnd., 92 F.2d 634, 114 A 
Li K. 481. certiorari denied 58 S.Ct 
368. three cases, 302 IT.S. 761, 82 
Li Ed. 590, n'heanng denied 58 S. 
Ct. 479, three cases, 302 U.S. 7S1. 
82 Li Ed. 603, certiorari denied 
Korte V IT S., 58 S Ct. 369, three 
cases, 302 US. 761. 82 U.Ed 590. 
rehearing denied 58 S.Ct. 479, 302 
ITS. 781, 82 LiEd. 603. and 58 S Ct 
480, two cases, 302 U.S 781. 82 U 
Ed 603--lfarker v. Ralston Turina 
Co., C.C.A.lnd, 45 F 2d 929, cer¬ 
tiorari denied 52 S Ct. 7, 284 U.S 
619, 76 Li.Ed 528—American Eive 
Stock t''ommi.ssion Co. v. U. S, D 
C.Okl., 28 F.2d 63. 66, citing Cor¬ 
pus Juris and reversed on other 
grounds U. S. v. American Live¬ 
stock Commission Co., 49 S.Ct 425, 
279 U.S ,435. 73 L Ed 787—In re 
Datluni, D C Mich., 6 F.Supp. 376 

Ala—Lenoux v. Annual Alal)nma 
Conference of M E. Church, South, 
183 So 672. 236 Ala. 529. 

Cal.—Bailey v. (Juaranty Liquidat¬ 
ing Corporatutn, 60 T\2d 579. 16 
Cul.App.2d 401—Davis v. Pacinc 
Studios Corporation, 258 1*. 440, M 
Cal.App. 611. 

Conn.—Dwyer v. Leonard. 124 A. 28, 
100 Conn. 613. 

D.C.—National Ass’n of Cerlined 
Public Accountants v. U. S., 292 F. 
668, 53 App.DC. 391. 

Pla—Orlando Orange droves Co. v. 

Hale, 144 So. 674, 107 Fla. 304. 

Ill.—Harmony Way Bridge Co. v. 
Leathers, 187 N.E. 432, 353 111. 378 
—Hagerman v. South Park Com'rs, 
278 lll.App. 83. 


Ky.—Kentucky Joint Stock Land 
Bank of Ijcxington v. Farmers Ex¬ 
change Bank of Millersburg, 119 S. 
W.2d 873. 274 Ky. 625—Wilson v. 
Louisville Trust Co , 46 S W.2d 767, 
242 Ky. 432—Hind v. Cook & Co.. 
260 S.W. 349. 202 Ky. 526. 

Minn—In re Trusteeship of First 
Minneapolis Trust Co., 277 N.W. 
899, 202 Minn. 187. 

Mo —State ex inf. Gentry v. Long- 
Bell Lumber Co., 12 S W.2d 64. 321 
Mo. 461—Sylvester Watts Smyth 
Realty Co. v. American Surely Co. 
of New York, 238 S.W 494, 292 Mo 
423, 

Nev.—In re McGilTs Estate, 280 P 
321, 323, 62 Nev 35, 65 A L R. 1232, 
citing Corpus Juris. 

N .T —Caldwell Building & I^oan 
Ass’n V. Henry, 185 A. 394. 120 N. 
JEci 425. 

NY—Briggs v. Bloorningdale Cem¬ 
etery Ass’n, 18.5 N.YS. 348, 113 

Ml sc 685 

Ohio—Stone v'. C.. D & T. Tmetion 
Cn, 4 Ohio N.P.N S. 104 

Okl—St. Louis & S F. R. Co. v 
Mann, 192 P. 231, 79 Okl 160. 

Or—I.iOveland & Co v. Docrnbecher 
Mfg. Co., 39 P2d 668, 119 Or 58. 

Tex —L G. Balfour Co v Gossett, 
115 S.AV 2d 594, reversing Gossett 
V Tj. G Balfour Co., Civ.App, 111 
SAV2d 1119—San Antonio .Joint 
Stock Land Bank v. Taylor, 105 S 
W L’d 650, 129 Tex 335, reversing 
Ta> lor V. San Antonio Joint Stock 
l^iund Hank, CivApp., 101 S W 2rt 
86S—Helms v. Home Owners’ Loan 
("orporatlon, 103 S.W 2d 128, 129 
Tex 121—Bowman Lumber Co. v 
Pierson, 221 S W. 930, 110 Tex 

543, 11 A.L.R 647—Humble IMpe 
Ijlne Co. V. Slate, Civ.App, 2 S. 
W.2d 1018, error refused—Jame.s 
McCord Co. v. Citizens Hotel Co, 
Civ.App, 287 S.W. 906—Itasca 

Roller Mill & Elevator Co. v. Woo¬ 
ten. Civ.App, 246 S.W. 678—Kieh- 
urdson v. Bermuda Land & Live 
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stock Co.. Civ.App., 210 S.W. 746. 
reversed on other grounds. Com. 
App, 231 SW. 337 

Utah—Hadlock v. Callister, 39 P.2d 
1082, 85 Utah 510. 

14a C.J p 262 note 11, p 264 note 13. 
p 255 note 14. 

Statutory reutatameat of rule 

(DA statute authorizing a corpo¬ 
ration to do whatever may ’’accom¬ 
plish the legitimate business of its 
creation, or those purposes otherwise 
permitted by law” merely i estates 
the general rule of Implied powers. 
—State v San Antonio Public Serv'- 
ice Co., Tex Com App., 69 S W.2d 38, 
41, affirming San Antonio Public 
Service Co. v. Slate, Civ App., 62 S. 
VV 2d 585 

(2) A .statute limiting power of 
corporation to performance of such 
acts “as are necessary or proper to 
accomph.^h its purposes” plainly re¬ 
serves to the corporation the power 
to do all acts nece.ssary to enable it 
to accomplish purposes for which it 
vv'as organized.—A. Al. Castle & (.''o. 
V. Public Service UiiderwrilcrSk 
Wash , 89 P.2d 506, 510. 

Principle applies to nonprofit cor¬ 
porations as well as husine.ss corpo¬ 
rations.—In re German Jewish Chil¬ 
dren’s Aid. 272 N.Y.S. 640, 161 Misc. 
834. 

Dependent on oircumstanoes 

Whether an act of corporation 
comes within its implied powers 
must he determined in ea(‘h case 
from all facts and cir<*umstancos 
111.—Talmadgc v. Clewiston Iron Co, 
252 lll.App 508. 

Mo.—State ex inf. Gentrj’’ v Long- 
Boll Lumber Co., 12 S.W 2d 64, 321 
Mu. 461. 

Tex.—State v. San Antonio Public 
Service Co.. Com.App.. 69 S W.2d 
38, affirming. San Antonio l*ublic 
Service Co. \’. State. Civ.App., 62 S. 
W.2d 586. 

14a C.J. p 252 note 11 [aj. 
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as meaning the same thing.®® The meaning is that 
whatever may fairly be regarded as incidental to, 
and consequential on, those things which are author¬ 
ized by the charter of a corporation will not be held 
by judicial construction to be ultra vires, unless ex¬ 
pressly prohibited.! The doctrine is not that an ex¬ 
press power conferred on a corporation to accom¬ 
plish certain objects carries with it by implication 
all the power which might possibly under given cir¬ 
cumstances be called into exercise to effectuate 
those objects, but rather that it carries with it by 
implication a grant of the right to use all such pow¬ 
ers as a natural person might properly and lawfully 
use to accomplish the same results under similar cir- 
cumstances.2 Such a grant docs not for instance 
carry with it an implied power to do an act impair¬ 
ing the vested rights others.® 

b. Relation between Act and Authorized Ob¬ 
jects 

An act of a corporation, In order that the power to 
do It may be implied, must tend directly and immediately 
to accomplish the oblect of the corporation’s creation. 
It need not be usual or Indispensably necessary to ac¬ 
complish such object, it being sufficient If it Is naturally 
and reasonably adapted and appropriate to that end. 
The mere fact that the act will be beneficial or profitable 
to the corporation is not sufficient. 

The act, in order that the power to do it may be 
implied, must tend directly and immediately, and not 
slightly or remotely, to accomplish the object for 
which the corporation was created,^ an incidental 


power being '‘one that is directly and immediately 
appropriate to the execution of the specific power 
granted, and not one that has a slight or remote re¬ 
lation to it,”® nor one that is merely convenient or 
useful.® An incidental or implied power exists only 
for the purpose of enabling a corporation to carry 
out the powers expressly granted to it, that is to 
say, the powers necessary to accomplish the purpose 
of its existence, and can in no case avail to enlarge 
the express powers, and thereby warrant it to de¬ 
vote its efforts and capital to other purposes than 
such as its charter expressly authorizes, or to en¬ 
gage in collateral enterprises, not directly, but only 
remotely connected with its specific corporate pur¬ 
poses.^ Such a power must result from the charter 
by necessary implication, regard being had to the 
object and purpose of the corporation; and if there 
is any uncertainty or doubt as to the terms of the 
charter it must be resolved in favor of the public.® 
Benefit or profit to corporation. The mere fact 
that a particular business or transaction will be ben¬ 
eficial to the corporation and greatly increase its 
profits, and that there is nothing wrong or injurious 
to the public in the business or transaction, does not 
give the corporation authority to engage therein, if 
it is beyond the objects for which it was created.® 
Many acts can be suggested which, although benefi¬ 
cial to the business of a corporation, are too remote 
from its general purposes to be deemed reasonably 
within its implied powers. What is and what is not 


99 . Conn.—Hope Mut. L. Ins. Co. v. 

Weed,'28 Conn. 61. 

14a C J. p 254 note 12. 

“Without chopping logic or refin¬ 
ing distinctions as to these adjectiv¬ 
al words, it will suffice to say that in 
statutes and Judicial opinions they 
are frequently interchangeably used." 
—State ex rel. Barrett v. First Nat. 
Bank. 249 S.W. 619. 622, 297 Mo. 397, 
30 A.L.R. 918, affirmed First Nat. 
Bank in St. Louis v. State of Mis¬ 
souri, 44 S.Ct. 213, 263 U.S. 640. 68 
L.Ed. 486. 

1. U.S —^Hummel v. Warren Steel 
Casting Co., C.C.A.Mo.. 5 F.2d 461. 
Ky.—Hind v. Cook & Co., 260 S.W. 
349, 202 Ky. 626. 

N.J.—Helfman v. American Light & 
Traction Co., 187 A. 640, 121 N.J. 
Kq. 1. 

Tex.—Stephens County v. N. J. Mc- 
Cummon, Inc., 52 S.W.2d 53, 122 
Tex. 148, answering certified ques> 
tions, Civ.App., 64 S.W.2d 880. re¬ 
versed on other grounds J. N. Mc- 
Cammon, Inc., v. Stephens County, 
89 8.W.2d 984, 127 Tex. 49—Texas 
Fidelity & Bonding Co. v. General 
Bonding & Casualty Ins. Co.. Com. 
App., 216 S.W. 144, reversing. Civ. 
App., 184 S.W. 288. 


Va.—Kemp v. Levinger, 174 S.E. 820, 
162 Va. 685. 

14a C.J. p 255 note 15. 

Reasonable construction required see 
infra f 948c. 

8. N.J.—Morris, etc., R. Co. v. New¬ 
ark. 10 N.J.Eq. 352. 

& N.J.—Morris, etc., R. Co. v. New¬ 
ark, supra. 

4h Ill.—Talmadge v. Clewtston Iron 
Co., 252 llLApp. 508. 

Mo.—State ex inf. Gentry v. Long- 
Bell Lumber Co., 12 S.W.2d 64. 321 
Mo. 461—State ex rel. Barrett v. 
First Nat. Bank. 249 S.W. 619, 297 
Mo. 397, 30 A.L.R. 918, affirmed 
First Nat. Bank in St. Louis v. 
State of Missouri, 44 S.Ct. 213, 263 

U. S. 640, 68 L.Ed. 486. 

Tex.—L. G. Balfour Co. v. Gossett, 
116 S.W.2d 694, reversing Gossett 

V. L. G. Balfour Co., Civ.App., Ill 

S.W.2d 1119—Bowman Lumber Co. 
V. Pierson, 221 S.W. 930. 110 Tex. 
643, 11 A.L.R. 647—^Kasch v. Farm¬ 
ers* Gin Co., Com.App., 3 S.W.2d 
72, affirming in part and reversing 
in part Farmers' Gin Co. v. Kasch, 
Civ.App., 277 S.W. 746—Baker v. 
Edson Hotel Operating Co., Civ. 
App.. 99 S.W.2d 998. 

14a C.J. p 266 note 17. 
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5. Ill.—Alton Mfg. Co. V. Garrett 
Blbliran Inst., 90 N.E. 704, 243 Ill. 
298. 

14a C.J. p 255 note 18. 

6. Ill.—U. S. Brewing Co. v. Dolese, 
etc.. Co.. 102 N.E. 753. 259 Ill. 274. 
47 L.U.A.,N.S.. 898. 

N.Y.—Cause v. Commonwealth Trust 
Co, 89 N.E. 476. 196 N.Y. 134, 24 
LR.A..N.S., 967. affirming 108 N.Y 
S. 1080, 124 App.Dlv. 438. affirm¬ 
ing 106 N.Y.S. 288, 65 Mise. 110. 

7 . Md.—Western Maryland R. Co. v. 
Blue Ridge Hotel Co.. 62 A. 351. 
102 Md. 307, 325. Ill Am.S.R. 362, 
2 L.R.A.,N.S., 887. 

14a C.J. p 266 note 20. 

8 > Ill.—People V. Illinois Cent. R 
Co.. 84 N.E. 36it, ®33 HI. 378. 122 
Am.S.R. 181. 

14a C.J. p 266 note 21. 

Construction* in favor of public gen¬ 
erally see infra S 948. 

9 . N.Y.—Fifth Ave. Coach Co. v. 
New York. Ill N.Y.S. 769. 58 Mis<*. 
401, 417, affirmed 110 N.Y.S. 1037, 
126 App.Dlv. 667, affirmed 86 N.E. 
824, 194 N.Y. 19. 21 L.R.A..N.S., 744, 
16 Ann.Cas. 696, affirmed 31 S.Ct. 
709, 221 U.S. 467. 66 L.Ed. 816. 

14a C.J. p 266 note 22. 
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too remote must be determined according to the 
facts of each case.i® 

Need not be absolutely necessary. The implied 
powers of a corporation are not limited to such as 
are absolutely or indispensably necessary to carry 
into effect those expressly granted, but comprise all 
that are necessary, in the sense of being appropri¬ 
ate, convenient, and suitable as tending directly to 
accomplish such purposes, including the right of a 
reasonable choice of means to be employed.^i The 
modern rule has been well stated thus: “If that act 
is one which is lawful in itself and not otherwise 
prohibited, is done for the purpose of serving corpo¬ 
rate ends and is reasonably tributary to the promo¬ 
tion of those ends, in a substantial and not in a re¬ 
mote and fanciful sense, it may fairly be considered 
within charter powers.”i 2 


Need not be usual. While a corporation, in ex¬ 
ercising* its corporate powers, may foster its busi¬ 
ness by all the usual means exercised by corpora¬ 
tions of its character,^* it is not absolutely necessary 
that the act of the corporation be usual in order that 
the power to do it may be implied.^^ 

Any means reasonably adapted or appropriate to 
ends. If the means employed arc naturally and rea¬ 
sonably adapted or appropriate to the ends for 
which the corporation was created, they come within 
its implied or incidental powers, although they may 
not be specially designated by the act of incorpora- 
tion.l5 The meaning is that, except where expressly 
restricted by charter or statute, corporations take, by 
implication, the right to use all reasonable modes of 
executing their express powers which a natural per¬ 
son might adopt in the exercise of similar powers.^® 


la 111.—Boat Brewing Co. v. Klaa- 
scn. 57 N.E. 20, 185 Ill. 37. 76 Am. 
S.R. 26, 50 L.R.A. 765—Talmadge 
V. Clewiston Iron Co., 252 IlLApp. 
508. 

11 . Mo.—State ex Inf. Gentry v. 
Long-Bell Lumber Co.. 12 S.W.2d 
64. 821 Mo. 461—State ex rel. Bar¬ 
rett V. Flrat Nat. Bank. 249 S.W. 
619. 297 Mo. 397, 30 A.L.R. 918, af¬ 
firmed First Nat. Bank in St. Louis 
V. State of Missouri. 44 S.Ct. 213. 
263 U.S. 640. 68 L.Ed. 486. 

Or.—Loveland & Co. v. Doernbecher 
Mfg. Co.. 39 P.2d 668. 149 Or. 58. 
Tex.—State v. San Antonio Public 
Service Co., Com.App.. 69 S.W 2d 
38, affirming San Antonio Public 
Service Co. v. State, Ctv.App., 62 
S.W.2d 685—Kasch v. Farmers’ Gin 
Co., Com.App.. 3 S.W.2d 72, af¬ 
firming in part and reversing in 
part, Farmers’ Gin Co. v. Kasch. 
Clv.App., 277 S.W. 746—Malone v. 
Republic Nat. Bank & Trust Co.. 
Civ.App., 70 S.W.2d 809, error dis¬ 
missed. 

14a C.J. p 256 note 24. 

12 . U.S.—Armstrong Cork Co. v. H. 
A. Meldrum Co., D.C.N.Y., 285 F. 
58. 

Kan.—Capital Gas &, Electric Co. v. 
Boynton, 22 P.2d 968. 962, 137 Kan. 
717, quoting Oorxnui Juris. 

N.Y.—Steinway v. Steinway, 40 N.Y. 

S. 718. 17 Miso. 43. 47. 

Othsr statsmsnts of mis 

(1) "To crystallze the rule, it may 
be said the implied powers of a cor¬ 
poration embrace those that are rea¬ 
sonably necessary, according to the 
usual methods of that particular 
business, to the successful prosecu¬ 
tion of the specific business author¬ 
ised, and Is not limited to those 
things indispensably necessary to-thc 
business, provided always the bene¬ 
fits to be derived . . . are direct, 

and not mo Indirect as to be remote.” 


—Kasch V. Farmers* Gin Co., Tex. 
Com.App., 3 S.W.2d 72, 74, affirming 
in part and reversing in part Farm¬ 
ers* Gin Co. v. Kasch, -Civ.App., 277 
S.W. 746. 

(2) Other statements see 14a C.J. 
p 267 note 25 [a]. 

13. Tex.—L. G. Balfour Co. v. Gos¬ 
sett, 116 S.W.2d 694, reversing Gos¬ 
sett v. L. G. Balfour Co., Civ.App., 
Ill S.W,2d 1119—Northside R. Co. 
V. Worthington, 30 S.W. 1066. 88 
Tex. 662, 63 Am.S.R. 778, reversing, 
Civ.App.. 27 S.W. 746. 

14. Wls.—Clark v. Farrington, 11 
Wis. 306—Madison, etc.. Plank 
Road Co. v. Watertown, etc., Plank 
Road Co.. 5 Wis. 173. 

14a C.J. p 257 note 27. 

15. Neb.—Fremont Nat. Bank v. 
Ferguson & Co., 255 N.W. 39. 46. 
127 Neb. 307, quoting Oorpns Juris. 

N.J.—Caldwell Building & Loan Ass’n 
V. Henry, 185 A. 394. 120 N.J.Eq. 
425. 

Tex.—L. G. Balfour Co. v. Gossett, 
115 S.W.2d 694, revc‘rsing Gossett 
V. L, G. Balfour Co., Civ.App., Ill 
S.W.2d 1119—San Antonio Joint 
Stock Land Bank v. Taylor, 105 
S.W.2d 650, 129 Tex. 335, reversing 
Taylor v. San Antonio Joint Stock 
Land Bank, Civ.App., 101 S.W.2d 
868—Helms v. Home Owners’ Loan 
Corporation, 103 S.W.2d 128, 129 
Tex. 121—Bowman Lumber Co. v. 
Pierson, 221 S.W. 930, 110 Tex. 
643, 11 A.L.R. 647—Texas Fidelity 
& Bonding Co. v. General Bonding 
& Casualty Ins. Co., Com.App.. 216 
S.W. 144, reversing, Civ.App.. 184 
S.W. 238. 

14a C.J. P 267 note 28. 

"An act done by a corporation is 
not ultra vires if the act is merely 
incidental and reasonably calculated 
to accomplish a power expressly 
granted by law to the corporation." 
—James McCord Co. v. Citizens* Ho¬ 
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tel Co., Tex.Clv.App.. 287 S.W. 906, 
910. 

Fairly iuoidsutal to iuaiu bustusss 

Corporate powers include transac¬ 
tions “fairly incidental or auxiliary 
to the main business of the corpora¬ 
tion and necessary or expedient in 
the protection, care, and management 
of its property.*’ 

Mass.—Commercial Casualty Ins. Co, 
V. Daniel Russell Boiler Works. 
165 N.E. 422, 423, 258 Mass. 453— 
Teele v. Rockport Granite Co., 112 
N.E. 497, 498, 224 Mass. 20. 

Neb.—^Fremont Nat. Bank v. Fergu¬ 
son & Co., 265 N.W. 39, 46. 127 Neb. 
307. 

16. US.—Weir v. U. S.. C.C.A.Ind., 
92 F.2d 634, 114 A.L.R. 481. cer¬ 
tiorari denied 68 S.Ct. 368, three 
cases. 303 U.S. 761. 82 L.Ed. 590. 
rehearing denied 58 S.Ct. 479, three 
cases, 302 U.S. 781. 82 L.Ed. 603, 
certiorari denied Korte v. U. S., 68 
S.Ct. 369, three cases, 302 U.S. 761, 
82 L.Ed. 590, rehearing denied 58 
S.Ct. 479, 302 U.S. 781, 82 L.Ed. 
603, and 58 S.Ct. 480, two cases, 
302 U.S. 781, 82 L.Ed. 603. 

Mo.—Sylvester Watts Smyth Realty 
Co. V. American Surety Co. of New 
York. 238 S.W. 494, 292 Mo. 423. 
Tex.—Texas Fidelity & Bonding Co. 
V. General Bonding & Casualty Ins. 
Co., Com.App., 216 S.W. 144, revers¬ 
ing Civ.App.. 184 S.W. 238. 

14a C.J. p 257 note 30. 

Bmmm latituda aa indivlduala 

(1) *'A corporation in the transac¬ 
tion of its business has the same lati¬ 
tude as the individual in the same 
character of business, in those things 
that are essential to the successful 
operation of that particular busi¬ 
ness."—Stephens County v. J. N. Mc- 
Cammon, Inc., 52 S.W 2d 53, 56, 122 
Tex. 148, superseding. Com.App., 40 
S.W.2d 67. and answering certified 
questions, Civ.App., 54 S.W.2d 880, 
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“They must have a choice of means adapted .to ends, 
and arc not to be confined to any one mode of op- 

eration.”i7 

The field of corporate action with respect to the 
exercise of incidental powers is an expanding one. 
As industrial conditions change, business 'methods 
must change with them, and acts become permissible 
which at an earlier period would not have been con¬ 
sidered to be within corporate power.^^ 

c. Express or Implied Prohibition 

The rule as to Implied powers does not apply to em¬ 
brace incidental powers expressly or impliedly excepted 
or forbidden. 

The rule that a grant of corporate powers is a 
grant of the necessary incidents to the enjoyment 
of those powers does not apply so as to embrace in¬ 
cidental powers which arc expressly or impliedly ex¬ 
cepted or forbidden.^® The doctrine of implied 
power of corporations will not permit that to be 
done by a corporation which the legislature has pre¬ 
viously said shall not be done, even though without 
such implied power the grant of some jiarticular 
franchise will be valueless."® 

§ 946. Construction of Articles, Charters, or 
Acts of Incorporation 

Since, as is stated in § 948 a infra, the general 
rules for the construction of statutes and contracts 
apply to the construction of corporate charters, the 
discussion in §§ 947-948, of the construction of ar¬ 
ticles, charters, and acts of incorporation must of 
necessity be considered in connection with the dis¬ 
cussion of the general rules for the construction of 
contracts, see the C.J.S. title Contracts §§ 294-327, 
and of statutes, see the C.J.S. title Statutes §§ 311- 
398, also 59 C.J. p 943 note 29-p 1137 note 33. 

§ 947. - What Constitutes Charter 

a. Corporations by special act 

b. Corporations under general law's 


c. By-laws and constitution of corpora¬ 

tion 

d. Amendments of charter and subse¬ 

quent statutes 

c. Legislative recognition of power 

a. Corporations by Special Act 

When a corporation Is created by a special act, the 
act together with all laws binding*on, or applicable to» 
the corporation constitute its charter for the purpose of 
ascertaining its powers and duties. 

When a corporation is formed by or under a spe¬ 
cial act of the legislature, its powers are generally 
specified in the act itself, and this act together with 
any other laws, general or special, which are made 
binding on, or applicable to, it constitute its charter 
for the jmrpose of ascertaining its powers and du- 
ties.2l As applied to corporations it has been said 
that every grant of franchises is a charter.-® 

Pow'ers and privileges may be granted to a corpo¬ 
ration by reference to the powers and privileges of 
other corporations without specifically enumerating 
them, and therefore a provision in a statute creat¬ 
ing a corporation that it shall have the same jiowers 
and privileges as are accorded by law to another 
corporation confers on the former all the powers 
and privileges granted to the latter, without any fur¬ 
ther specification.®® 

Where an existing association is incorporated, and 
its constitution is expressly recognized by the char¬ 
ter, such constitution thereby becomes a part uf the 
charter.®^ 

b. Corporations under General Laws 

When a corporation !■ formed under a general law, 
this law together with the articles, certificate, or other 
instrument of incorporation required thereby or granted 
thereunder, and any other laws made applicable to such 
corporations, constitute its charter and determine its 
powers and duties. 

When a corporation is formed under a general 
law, this statute together with the articles or certifi- 


reversed on other f^rounds J. N. Mc- 
Cainmon, Inc. v. Stephens County, 80 
S.W.2d 984. 127 Tex. 49-—Scaly Oil 
Mill & Mff? Co. V. BiKhop MfR. Co., 
Tex.ComApp. 23f. S W. 850, 851, re¬ 
versing Bishop Mf|? C*o. V. Scaly Oil 
Mill & Mftf. Co., Civ.App., 220 S.W. 
203. 

(2) "Within the limits of its char¬ 
tered powers a solvent corporation 
has the same rights that a natural 
person has in the transaction of busi¬ 
ness."—Loveland & Co. v. Doernbech- 
er Mfg. Co.. 39 P.2d 668. 673. 149 Or. 
58. 

17. Conn.—Bridgeport v. Huusatonuc 

R. Co., 15 Conn. 476, 502. 


Tex.—Texas Fidelity & Bonding Co. 
V. General Bonding & Casualty Ins. 
Co.. Com.App.. 216 S.W. 144, 146, 
reversing, Civ.App., 184 S.W. 238. 

18 . N y.—Steinway v. Steinway, 40 
N.Y.S. 718, 17 Mlsc. 43. 

14a C.J. p 257 note 26. 

19. Pa.—Commonwealth v. American 
Baseball Club of Philadelphia. 138 
A. 497, 290 Pa. 136, 53 A.L.K. 1027. 

Utah.—Hadlock v. Calllster, 39 P.2d 
1082, 85 Utah 510. 

14a C.J. p 268 note 32. 

Sa Pa.—^l^lttsburg R. Co. v. Pitts¬ 
burg, 76 A. 681. 226 Pa. 498. 

27A 


81 . Ga—Johnston v. Crawley, 25 Gn 
316, 71 Am.l). 173. 

14a C.J. p 258 note 34. 

Operation of genc-ral laws see infra 
5 948. 

88 . N.J.—Morrm, etc., R. Co. v Rail¬ 
road Taxation Comrs , 37 N.J Law 
228, affirmed 38 N.J.Law 472, re¬ 
versed on other grounds 95 U.S. 
104, 24 L.Ed. 352. 

14a C.J. p 258 note 35. 

83 . U.S.— Tennessee v. Whitworth, 
Tenn., 6 S.Ct. 649, U7 U.S. 139, 29 
L.Ed. 833. 

14a C.J. p 268 note 36, 

84 . Mich —People v. IJetroit Fire 
Dept., 31 Mich. ^68.. 
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cate of association or incorporation required thereby 
to be executed and filed by the incorporators, or the 
charter or other instrument of incorporation grant¬ 
ed by a court or officer thereunder, and any other 
laws of the state which are made applicable to such 
corporations, constitute its charter and determine 
its powers and duties.^*** By incorporating under a 
general incorporation act, it accepts all the provi¬ 
sions of such act as a part of its chartcr.26 Where 
the provisions of the articles of association or other 
instrument adopted by the incorporators or granted 
by a court or officer arc inconsistent with, or unau¬ 
thorized by, the statute under which the corporation 
is formed, the statute governs but, while a cor¬ 
poration may not exceed the rights granted by the 
creating power, it may restrict its authority by 
adopting articles or a constitution curtailing the 
powers authorized by the statute, and in such case 
the articles or constitution will govcrn.28 


c. By-Laws and Constitution of Corporation 

At a general rule, neither the by-laws nor the con¬ 
stitution of a corporation constitute a part of its charter. 

As has been seen in § 937 supra, the powers of a 
corporation cannot be enlarged or lessened by its 
by-laws. They are no part of its charter nor, as 
a rule, docs the constitution of a corporation consti¬ 
tute a part of its charter.^® However, the constitu¬ 
tion of an association may be made a part of its 
charter by express recognition by the legislature in 
incorporating it.^i 

d. Amendments of Charter and Subsequent 

Statutes 

An authorized amendment Is a part of the charter. 
Whether a statute applies to a preexisting corporation 
so as to constitute an amendment of its charter Is a 
question of construction. 

An authorized amendment is as much a part of 
the charter as if incorporated in the original 
grant.*^- Whether a statute applies to a preexisting 


25. ITS.—Clinton v Coppedgo, DC 
Okl., '1 FSupp [\:\o 
Pla -- Brvjin v. St Anclrows Bay Com- 
inunitv ilotfl CVjrporation, 126 So 
112, on Fla 132, tullowfd in Sud- 
duth V, St. AndiH'Ws Ba> Corri- 
iniinitv Ilotol Corporation, 126 So 
302, 90 Fla. IRl. 

Idaho—Sandor.^oii v Salmon Rivor 
Canal Co, 263 1* 32, 43 Idaho 211 
Mii'h —City <if IJoiiton Tlarhor v 
Ala-hinan Fin-l Lmht <\), 231 
N W. 32. 230 Mifh 614, 71 A 1. U 
114 

Minn—fUiliith Dand Co v 
Northwostorn Toxtila Co, 224 NW 
213. 176 Miiin. 3SS. 

Ohio- \Vr*;rni‘r AV<*nrnor, 126 N. 

K S'12. lot Ohio St 22 ! 

Or.—Lovrlund & C’o. \ Iloi rnlKMlior 
Mfp Co. 39 r.2d 66S. 119 Oi 38. 
TfX—Slat** San Antonio I’uhln* 
Service Co, t\iinApp. 69 S \V.2d 
3S. afflrmiiiff San Antonio I’uhlic 
Scrvlc** (\i. V. Sial**, Civ App, 62 
S\V.2d 3S3. 

Wash—State v Hinkle, 235 I’ 359. 

134 Wash, no 
14a (\.1 p 258 note 38. 

Operation of srenrral laws see Infra S 
9 48. 

What constitutes eharler of corpo¬ 
ration orfcani/ed iiinhT general laws 
y:enerally see 5 43 supra. 

Constitntion of state heroines part 
of charter — Arkansas Stave (\> \ 

State, 125 S.W. 1001, 94 Ark 27. 140 
Am.S.R. 103, 27 L U.A..N.S, 255. 

Bnnmeratlon of powers in articles 

An enumeration of the corporate 
powers in the articles of incorpora¬ 
tion “muHt be read in <*onnection w'ith 
the statutes and the statement of 
corporate purpose in the articles of 
iin'orporation."—Edward Hines West¬ 


ern Pine Co. V. First Nat Tlank. D.C. 
Ill, 1 FSupp 530, 559. ufUrined, C 
CA, 61 F2d 503. 

26. Ill —('•hlcafto Union Traet Co v 
Chicn> 7 o, 65 N.E. 461, 199 Ill. 484. 
59 LRA 631. 

27. U.S.—Real Kstnte-Uand Title & 
Trust (\i, V (Vurimonwealth Rond i 
Corporation. C C A N Y . 63 F 2d 237 
— J'ld^^ard Hints Western Pine Co 

\ First Nat D mk. C C A Ill , 61 P. 
2d 303, aftirmin^, D C, 1 F.Supp 
330 

Cal —T’eople v. California Protective 
CVjrporation, 214 P 1089, 76 Cal 
-\pp 334 

Del —DawMtin v TIou.sehold Finance 
(Virporat HUi, 152 A 723, 17 1>*'1 Ch. 
34 3, afTirniinfr 117 A. 312, 17 Del. 
('h. 1 

I) C.—National Ass’n of C<*rlifled Puh- 
li*’ A<-countanls v U. S , 292 F. 668. 
53 AppD<\ ^91. 

Fla —Marion Mortp Co. v. State, 145 
So 222, 107 Fla. 472. 

Ill.—People ex nd. Hughes v. Uni- 
vensal Service Ass’n, 7 N.K 2d 310. 
365 111. 542. 

Mo —Clark v Atchi.stm, T. & S F 
liy Co, 6 S W 2d 95 4. 319 Mo. 865 
Itu (’J. p 259 note 40. 

Inclusion of illepral or unauthorized 
matter in instrument of ini’orpora- 
tion as aflectinff valldil> of incor¬ 
poration see S 53 supra. 

"No matter what lutiRuaxe is con¬ 
tained in a charier . . or v^hat 

powers the charter purports to con¬ 
fer, tinl.v such powers are conferred 
as are conferred hy the greneral law ” 
—Ex parte Norfolk Ry & LiKht Co., 
128 S.E. 602, 603. 142 Va. 323. 
**Oeneral brokerage tmainess” 

A corporation organized under a 
statute prohibiting organization of 
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corporations for real estat** broker¬ 
age purpos*‘S, cannot engage in such 
hu.'^iness even though its charter au¬ 
thorizes it to do a "general broker¬ 
age business,” since ‘‘the law. and 
not the statement in the certificate 
of incorporation, d**termines the powd¬ 
ers that can be exercised by the cor¬ 
poration”—Ceiirge J. Haberer & Co. 
V. Smerling, 138 X E 673, 677. 307 
Ill. 191, affirming 225 Ill.App. 336. 
Treated as surplusage 

Provisions In charter purporting to 
authorize corporation to engage in 
business in w'hirh corporations are 
not authorized to engag** can bo 
treated .as surplusage—Aultz v. 
Zuebt, TexCivApp., 209 S W. 475 
Matter for Judicial deterxninatiou 
"Whether the certificate of incor¬ 
poration . . . confiTs such rights 

and powers as are authorized is a 
miitter for judicial determination.”— 
People, by Kerner, v United Medi¬ 
cal Service, 200 NE 157, 161, 362 
Ill 442, 103 ALR. 1229. 

28 . Ill.—Danielson v. AVilson, 73 Ill. 
App. 287, affirmed 52 N.E. 41. 176 
Ill. 94. 

Ind--Seamless Pressed Steel, ot**., 
Co V Monroe, 106 N.A\' 538, 67 Ind. 
App. 136. 

89. Ill.—Kresin v. Brotherhood of 
American Yeomen, 217 Ill App 448. 

30. Ala.—Grangers’ L , etc.. Ins Co 
V. Kamper, 73 AJa. 325. 

Ill —Kresin v. Brotherhood of Amer¬ 
ican Yeoman, 217 111.App. 448 
14a C.J. p 269 note 43. 

31. Mich.—People v. Detroit Fire 
Dept.. 31 Mich 458. 

32 . Ky.—Louisville, etc., R. Co. v. 
Louisville City R. Co.. 2 Duv. 175. 
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corporation, so as to constitute an amendment of its 
charter, depends on the intention of the legislature 
and is a question of construction, assuming the pow¬ 
er of the legislature to make it applicable.^^ 

e. Legislative Becognition of Power 

A legislative recognition of a particular power at 
existing is generaliy sufficient to confer that power. 

If there is no constitutional provision in the way, 
a recognition by the legislature of a particular pow¬ 
er as existing in a corporation is generally sufficient 
to confer that power, and make the confirmatory 
statute a part of the charter.s^ 

§ 948. *— Rules for Construction of Char¬ 
ters 

a. In general 

b. Strict construction in favor of public 

c. Reasonable construction 

d. Construction as a whole 

e. Meaning of words and phrases 

f. Enumeration of powers as an exclu¬ 

sion of others 

g. Construction to uphold act 

h. Elimination and interpolation of terms 

i. Practical construction by parties 

j. Prohibitions, provisos, and exceptions 

k. Operation of general laws 

a. In General 

General rules for the construction of statutes and 
contracts apply In the construction of charters. All 
special rules of construction are merely aids In ascer¬ 
taining and giving full effect to the Intention of the legis¬ 
lature and incorporators. 


The general rules in relation to the construction 
of statutes and of contracts and other private writ¬ 
ings apply in the construction of legislative charters 
and grants of corporate powers and privileges and 
of articles, certificates, and other instruments of in¬ 
corporation ;35 and all special rules of construction 
are merely in aid of, and subject to, the general rule 
that the primary object is to ascertain and give full 
effect to the intention of the legislature and of the 
incorporators in so far as the latter intent is consist¬ 
ent with the former.36 However, the intention of 
the legislature is to be determined, as in other cases, 
from the terms of the particular act with the aid of 
the settled rules of statutory construction.^^ It is 
the rule of construction, however, that the intent, 
and not the letter, of the charter constitutes the 

law.38 

While the powers of a corporation are not to be 
enlarged by construction, they must be construed 
with reference to the object of their creation.A 
charter i)urporting to give the corporation all the 
pow'ers that an individual may have must be con¬ 
strued as restricting the exercise of such powers 
within the limits of the business and purposes of 
the corporation.^® 

Rules of grammar may be looked to as an aid in 
the construction of corporate charters.^^ An act of 
incorporation should be construed with reference to 
the time and circumstances under which it was 

made.^2 

Directory provisions. Provisions merely direc¬ 
tory to the officers of the corporation do not affect 
the powers of the corporation.^^ 


Tenn.—Mulloy v. Nashville, etc., K. 
Co.. 8 Lea 427. 

Authorised legislative ameadmeat 

increasing powers of corporation is 
part of charter, and this is especially 
so where officers and stockholders ac¬ 
cept provisions of act as amendment 
of charter.—^Alabama Bond & Trust 
Co. V. National Life A Accident Ins. 
Co., 102 So. 615, 212 Ala. 333. . 

33. Del —Bay State Gas Co. v. State, 
66 A. 1114. 20 Del. 238. 

14a C.J. p 269 note 46. 

Neoeealty of ameadiag charter 

It is not necessary to amend char¬ 
ter of corporation to include powers 
subsequently conferred solely by 
statute, unless statute itself requires 
amendment.—State v. San Antonio 
Public Service Co., Tex.Com.App., 68 
S.W.2d 38, affirming San Antonio 
Public Service Co. v. State, Clv.App., 
62 S.W.2d 585. 

Bubeeqnent statute construed to en¬ 
large corporate powers 

Wis.—Calumet Service Co. v. City of 
Chilton, 135 N.W. 181, 148 Wis. 334. 


34. XJ.S.—Society for rropa^ation of 
Gospel V. Pawlet, Vt., 4 Pet. 480, 
7 L.Ed. 927. 

Mass.—Shaw v, Norfolk County R. 

Co., 5 Gray 162. 

14a C.J. p 259 note 47. 

35. Del.—Lawson v. Household Fi¬ 
nance Corporation, 162 A. 723, 17 
Del Ch. 343, affirming 147 A. 812, 
17 Dcl.Ch. 1. 

14a C.J. p 269 note 60. 

Bams roles of constmetion apply to 
articlss of incorporation as to spe¬ 
cial charters 

Iowa.—Dempster Mfg. Co. v. Downs, 
101 N.W. 735. 126 Iowa 80, 106 Am. 
S.K. 340. 3 AnmCas. 187. 

36. Va.—Kemp v. Levlnger, 174 S.B. 
820, 162 Va. 685. 

14a C.J. p 259 note 61. 

37. Wis.—Casper v. Kalt-Zlmmers 
Mfg. Co., 149 N.W. 754, 160 N.W. 
1101, 169 Wis. 517. 

14a C.J. p 260 note 62. 
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38. TI.S—Union Nat. Bank v. Mat¬ 
thews, Mo., 98 U.S. ’621, 26 L Ed 
188. 

39. U.S.—Todd v. Citizens* Gas Co. 
of Indianapolis, C.C.A.Ind., 46 F.2d 
855, certiorari denied 51 S.Ct. 661, 
283 U.S. 852. 76 L.Ed. 1469. 

Tex.—Eastern Texas Ei<*ctric Co. v 
Woods, Civ.App., 230 S.W. 498. dis¬ 
missed for want of Jurisdiction. 

40. - Neb.—Fremont Nat. Bnnk v 
Ferguson & Co., 256 N.W. 39. 127 
Neb. 307. 

41. N.J.—Heyniger V. Levinsuhn, 102 
A. 631, 88 N.J.Eq. 341, affirming 101 
A. 189, 87 N.J.Eq. 471. 

48. Mass.—Boston, etc., R. Corp. v. 
Salem, etc, R. Co., 2 Gray 1. 

14a C.J. p 260 note 54. 

43. Mo.—St. Louis Police Relief As¬ 
soc. v. Tierney, 91 S.W. 968, 116 
Mo.App. 447. 

14a C.J. p 270 note 82. 
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Charters by two states, A charter granted by two 
states should be liberally construed with reference 
to its objects, and, like a treaty, not be subject to in¬ 
terpretation by local usages of either, the same con¬ 
struction being made in both.^^ 

b. Strict Oonstruction in Favor of Public 

In cases of doubt or ambiguity, a corporate charter 
Is to be construed most strictly against the corporation 
and in favor of the public In ascertaining the powers 
conferred. The rule of strict construction does not apply 
where the corporation or corporators seek Its aid to 
evade liability, or where no grant of property or right 
in which the public is irtterested is Involved. It applies 
only where there is ambiguity and It can never be ap¬ 
plied to defeat the clear intention of the legislature. 

It has often been said that the charter of a corpo¬ 
ration is to be construed most strictly against the 
corporation and in favor of the public, in order to 
determine what powers have been conferred, and in 
case of doubt or ambiguity this is generally truc.^® 
This rule applies with peculiar force to the con¬ 
struction of charters of corporations formed under 
general laws.^® 

The rule that the charter of a corporation is to be 
strictly construed is not to be applied when the cor¬ 
poration or corporators are seeking to evade liabil¬ 
ity by giving a narrow meaning to words and 
when the language to be construed does not involve 
a grant of property or of rights in which the public 


is interested, particularly in the case of purely pri¬ 
vate business corporations, the charter should be 
construed, not strictly, but according to its fair and 
natural meaning with reference to the objects of 
the corporation, and even liberally for the purpose 
of including such incidental powers as are reason¬ 
ably necessary to enable it to accomplish such ob¬ 
jects usually incident to its business.^* A doubt as 
to the implied powers of a corporation, however, 
must be resolved against it.^* The rule of strict 
construction, even in the case of railroad charters, 
can only be applied where there is ambiguity, or 
where a power is claimed by inference or implica- 
tion.50 It can never be applied where it would op¬ 
erate to defeat the clearly manifested general in¬ 
tention of the legislature.^^ 

Exemption from taxation. The rule of strict con¬ 
struction against a corporation and in favor of the 
public is universally held to apply where a corpora¬ 
tion claims under its charter an exemption from tax- 
ation.®^ 

Exclusiveness of grant. Although some of the 
older cases are to the contrary,^3 h jg also now well 
settled that in determining whether a charter grants 
exclusive rights and powers, it is to be construed 
strictly against the corporation and in favor of the 
public, and that such a grant cannot be implied.^^ 


44. Pa,—rit-veland, etc., R. Co. v. 

Speer. 66 Pa. 325. 94 Am.D. 84. | 

45. Pa.—Mountain Water Supply Co. 
V. Saf?ainore Coal Co., 3 Pa.Disl. & 
Co. 187. 

Tex.—Eastern Texas Electric Co. v. 
Woods. Civ.App., 230 S.W. 498. 503, 
dismissed for want of Jurisdiction. 
14a C.J. p 260 note 66. 

*Tn the construction of a charter, 
to be in doubt is to be resolved, and 
every resolution which springs from 
doubt is against the corporation.’*-- 
Black V. Delaware, etc., Canal Co., 
24 N.J.Eq. 466, 474—14a C.J. p 261 
note 67. 

"The object Is to protect the pub¬ 
lic aKAinst improvident grant.s, and 
irrants made by implication, without 
clear intention."—Black v. Delaware, 
etc., Canal Co., 22 N.J Eq. 130, 401. 

*‘8pocial oliartorg and franohlsea 
are to be construed strictly in favor 
of the public and airainst the gran¬ 
tees. . . . No powers or privileg¬ 

es are given except those specitlcally 
mentioned, or which must be Inferred 
from an ordinary construction of the 
language used."—Hudson-Harlem 

Valley Title & Mortgage Co. v. White, 
296 N.y.S. 424. 429, 251 App.Div. 1, 
reversing 298 N.Y.S. 662, 164 Misc 
47, reargument and motion denied 298 
N.Y.S. 640, 261 App.Div. 911, appeal 
dismissed 12 N.E.2d 697, 276 N.Y. 603. 


Adopting oonstrnotloa favoring pnb- 
llo oonvsnianoa 

If language of statute granting 
privilege to corporation is ambigu¬ 
ous, that construction which abridg¬ 
es grant and favors public conven¬ 
ience and trade is to be adopted.-— 
Stormfeltz v. Manor Turnp. Co.. 13 
Pa. 555. 

48. U.S.—Central Transp. Co. v. 
Pullman's I’alace-Car Co., Pa., 11 S. 
Ct. 478, 139 U.S. 24, 36 L.Ed. 55. 
14a C.J. p 261 noto 57. 

47. Ohio.—Gaff v. Plesher, 33 Ohio 
St. 107. 

14a C.J. p 264 note 80. 

48. Mass.—Brown v. Winnisimmet 
Co.. 11 Allen 326. 

lia C.J. p 264 note 81. 

Reasonable construction see infra | 
948 c. 

49. Tex.—State v. Country Club, Civ. 
App., 173 S.W. 670. 

But It has been said that "doubt 
as to the construction of a grant ot 
power should be resolved in favor of 
the corporation . . . where . . . 
(he power exercised is not wholly In¬ 
consistent with the powers granted 
or with the object and purpose of the 
corporation, and . . . where the 

power has been exercised for a long 
period of time.”—Clarke v. American 
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Press Ass’n, 259 N.Y.S. 478, 480, 145 
Misc. 370. 

5(k IT.S.—Home of Friendless v. 
Rouse, Mo., 8 Wall. 430, 19 L.Ed. 
495. 

Conn.—Hartford Bridge Co. v. Union 
Ferry Co . 29 Conn. 210. 

III.—Newhall v. Galena, etc., R. Co., 
14 Ill. 273. 

61 . TT.S.—Home of Friendless v. 
Rouse, Mo., 8 Wall. 430, 19 L.Ed. 
495. 

14a C.J. p 2G5 note 84. 

58. XT.S.—People v. State Tax 

Comrs, N Y., 25 S.Ct. 705, 199 U.S. 
1, 60 L.Ed. 66, 4 Ann.Cas. 381. 

14a C.J. P 262 note 59. 

53. N.Y.—Newburgh, etc., Turnp. 
Road v. Miller, 5 Johns.Ch. 101, 9 
Am.D. 274—Croton Turnp. Hoad v. 
Ryder, 1 Johns.Ch. 611, 

54. U.S.—I’earsall v. Great North¬ 
ern R. Co., Minn., 16 S.Ct. 705, 161 
U.S. 646. 40 LEd. 838. 

14a (\J. p 262 note 61. 

"A grant of exclusive privilege Is 
not to be implied as against the 
state."—Home Building & Loan A.*<s*n 

V. Blalsdell, 54 S Ct. 231. 239. 290 U. 
S. 398, 78 L.Ed. 413, 88 A L R 1481. 
afllrmlng Blalsdell v Home Building 
& Loan Ass'n, 219 N.W. 334. 189 
Minn. 422, 86 A.L K 1507. and 249 N. 

W. 893. 189 Minn. 448. 
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Provisions otherwise in derogation of common 
right The rule of strict construction also applies 
where a corporation claims under its charter any 
other power, exemption, oi other privilege which is 
in derogation of common right, and thus infringes 
on the rights either of the public or of particular in¬ 
dividuals. Statutes conferring benefits on corpo¬ 
rations will not be so construed as to afifect the 
rights or privileges of others unless such construc¬ 
tion results from express words or from necessary 
implication.56 

Provision in derogation of common law. A provi¬ 
sion in derogation of common law is to be construed 
strictly.®^ 

c. Reasonable Construction 

Notwithstanding the general rule of strict construc¬ 


tion, corporate charters are, nevertheless, to receive a 
reasonable construction. 

Notwithstanding the general rule of strict con¬ 
struction, considered in § 948 b supra, the object 
of construction, as we have seen in § 948 a supra, 
is always to ascertain the intention, and to this end 
both special acts of incorporation and general in¬ 
corporation laws, and charters or articles of incor¬ 
poration granted or filed thereunder, are in all cases 
to receive a. reasonable construction and, partic¬ 
ularly in construing the charters of modem business 
corporations, the tendency is toward a more liberal 
construction than formerly.®® According to this 
rule of reasonable construction, whatever powers 
may, under the charter and general laws reasonably 
construed, fairly be considered as incidental to the 
purposes for which the corporation was created are 


Impairment of obligation of contract 
see Constitutional Law S 326. 

FranohlseB ooiuitrned aa not ezclnalve 

(1) Franchise of building: and 
maintaining' toll bridge across 
stream. 

U.S.—Charles River Bridge v. War¬ 
ren Bridge. 11 Pet. 420, 9 L.Ed 773, 
938. affirming 7 Pick., Mass., 344. 
Conn.—Hartford Bridge Co. v. Union 
Perry Co., 29 Conn. 210. 

(2) Ferry franchise—Hydes Ferry 
Turnpike Co. v. Davidson County, 18 
S.W. 626, 91 Tenn. 291. 

(3) Franchise of laying railway 
track and maintaining passenger rail¬ 
way on streets of city.—Indianapolis 
Cable St. R. Co. v. Citizens’ St. R. 
Co., 24 N.K. 1054. 127 Ind. 369, 8 L. 
R.A. 539—14a C.J. p 263 notes 65, 66. 

(4) Pranchi.se of supplying a city 
with water from a designated source. 
—Rockland Water Co. v. Camden, 
etc.. Water Co., 15 A. 785, 80 Me. 544, 
1 LR.A. 388. 

(5) Franehhso of constructing 
branch railroad.—Baltimore, etc., R. 
Co. V. Slate, 45 Md. 596. 

(6) Charter for construction of ca¬ 
nal.—Tuckahoe Canal Co. v. Tucka- 
hoe, etc., H. Co., 11 Leigh 43, 38 Va. 
43, 36 Am.D. 374. 

Bscliulve franohlsas ooiuitrued 

(1) In general.—Delaware, etc., Ca¬ 
nal Co. V. Camden, etc., R. Co., 16 
N.J.Eq. 321, modified on other 
grounds 18 N.J Eq. 646—14a C.J. p 
263 note 74 [a]. 

(2) Exclusive privilege of main¬ 
taining toll bridge over a stream as 
not impaired by subsequent grant to 
another corporation of right to erect 
railroad bridge over same stream.— 
Passaic, etc., Rivera Bridge Co v. 
Hoboken Land, etc., Co., 13 N.J.Eq. 
81, 603, affirmed 1 Wall., U.S, 116, 
17 L.Ed 571—-14a C.J. p 263 note 68. 


(3) Charter of toll bridge compa¬ 
ny prohibiting establishment of ferry 
within certain distance from toll 
bridge as not prohibiting building 
of railroad bridge within that dis¬ 
tance.—Mohawk Bridge Co. v. Utica, 
etc., R. Co, 6 Paige. N.Y., 564. 

(4) Exclusive right to maintain 
ferry within certain limits as not 
prohibiting granting to another of 
right to erect and maintain toll 
bridge within same limits — Plscata- 
qua Bridge v. New Hampshire Bridge, 
7 N.H. 36. 

(5) Grant of exclusive right to 
suppl.v a city with water from a cer¬ 
tain creek aa not impaired by subse¬ 
quent grant to others of right to sup¬ 
ply water to city from other sourcc.s. 
—Stein V. Bienville Water Supply 
Co., C.C.Ala., 34 P. 146. affirmed ll 
S.Ct. 892, 141 U.S. 67, 35 L Ed. 622. 

(6) An exclusive right granted to 
a corporation, at a time when the un¬ 
derground cable as a means of pro¬ 
pelling railway cars had not been in¬ 
vented, to operate horse railways on 
the streets of a city, does not re¬ 
strain the subsequent grant of a 
franchise of operating a cable rail¬ 
way.—Omaha Horse K. Co. v Cable 
Tramway Co, C.C.Neb., 30 P. 324— 
14a C.J. p 263 note 75. 

(7) An exclusive right to construct 
and operate a horse fall way in a city 
is not impaired by the construction of 
a railway in the same city to be op¬ 
erated by steam.—Denver, etc., R. Co. 
V. Denver City R. Co., 2 Colo. 673. 

55. U.S—Providence Bank v. Bill¬ 
ings. R.I., 4 Pet. 514, 7 L.Ed. 939. 

14a C.J. p 263 note 77. 

56. Mass.—Coolidge v. Williams, 4 
Mass. 140. 

57 . Pa.—Moyer v. Pennsylvania 
Slate Co., 71 Pa. 203. 
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58. Mass—Rowe v. Granite Bridge 
Corp, 21 Pick. 344. 

14a C.J. p 267 note 4. 

Fair and reasonable rather than lib¬ 
eral oonstmctlon 

Construction should be fair, reason¬ 
able, and just, rather than liberal, 
if by "liberal” is meant something 
beyond the reasonable Intendment of 
the language used —In re Gilchrist 
Co., D.CMass., 278 F. 235, affirmed, 
C C.A., Wm Fllene’s Sons Co v Gil¬ 
christ Co., 284 P 664, certiorari de¬ 
nied 43 S.Ct. 250, 260 U.S. 750, 67 L. 
Ed. 495. 

Fair intendment 

"The words of a grant Flo a priv¬ 
ate corporation] may not be extended 
beyond their fair intendment—neither 
may they be restricted in manner to 
defeat such intendment ”—Robia 
Holding Corporation v Walker, 178 
N.?: 747, 750, 257 N.Y 431. affirming 
246 NY.S. 210, 230 App Div 666. af¬ 
firming 239 N.y.S. 559, 139 Misc. 358. 

^nd and investment companies 

"Generally the charter powers of 
land and investment companies are 
very broad, and liberally construed 
us to their implied or incidental 
powers.”—Talmadge v. Clewiston 
Iron Co., 252 Ill.App. 508, 622. 

Powers granted for public advantages 

A grant of powers to a corporation 
" ‘for public advantages must be con¬ 
strued liberally,* so as reasonably to 
effectuate the purposes of the grant.” 
—Humble Pipe Line Co. v. State, Tex. 
Clv.App., 2 S.W.2d 1018, 1019, error 
refused. 

59. N.Y.—Steinway v. Steinway, 40 
N.Y.S. 718, 17 Misc. 43. 

Ohio.—Washington Nat. Bank v. 
Hartford Continental L. Ins. Co.i 
41 Ohio St. 1. 

Wash.—^Wheeler v. Everett Land Co., 
45 P. 316, 14 Wash. 630. 
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not to be taken as prohibited or ultra vires, but are 
as much granted as those which are expressed.®® 

Insufficiency of powers granted. The fact that 
the powers granted to a coiporation are insufficient 
to effect the object for which it was created will not 
by implication enlarge its powers, unless it appears 
that the legislature in granting the charter knew 
that such construction of it was necessary to effect 
the object.®! 

Construction of word necessary .In a statute 
authorizing corporations to acquire such property, 
do such acts, and exercise such powers as are neces¬ 
sary to carrying out the purposes of their organiza¬ 
tion, the word “necessary*' must be given a reason¬ 
able construction, and not be so construed as unduly 
to obstruct the profitable and reasonable exercise of 
corporate powers.®^ 

d. Construction as a Whole 

In construing a charter, it must be construed as a 
whole; all its parts must be harmonized, if possible; and 
effect should be given, if possible, to every power clearly 
intended to be conferred. 

Special charters and general incorporation laws 
are, like other legislative acts, within the rule that 
in construing a statute the w»hole act must be looked 
into, and all its parts harmonized, if possible.®’^ In¬ 
dividual words or phrases must be construed in ac¬ 
cordance with all of the provisions of the act ;®4 and 
corporate powers should be so construed as to carry 
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into effect every power clearly intended to be con¬ 
ferred.®® 

e. Meaning of Words and Phrases 

(ly Words to be given ordinary meaning 

(2) General and specific terms 

(3) Meaning determined by purposes of 

act 

(1) Words to Be Given Ordinary Meaning 

Words used in a charter are to be given their ordi¬ 
nary meaning unless a contrary intent clearly appears. 

In construing a corporate charter the words em¬ 
ployed will be given their usual and ordinary mean¬ 
ing unless a contrary intent clearly appears.®® They 
may, however, be given a peculiar meaning when 
such intent is shown by the context in which they 
occur ;®7 and when a word has by usage or custom 
acquired a meaning different from its natural mean¬ 
ing, such meaning should be given.®® 

(2) General and Specific Terms 

In construing the meaning of words used in a charter 
to define corporate powers, general terms following words 
of particular and specific meaning are restricted in mean¬ 
ing to things of the same general kind as those first men¬ 
tioned unless a contrary intent is clear. 

If a charter, in defining the powers of the corpo¬ 
ration, enumerates certain things which it may do 
by words of particular and specific meaning, and 
such enumeration is followed by general words, the 
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60. Ala.—Alaljama City, G & A Rn 
Co V. Kvk*. SI So. 51. 202 Ala 552 

N.J.—Holfman v. American Li^ht At 
Traction Co, 1S7 A. 540, 121 NJ 
Kq 1. 

Okl —Oklahoma Wheat Pool Kle\al<ir 
Corporation v. Bouquot, 68 P.2(l 97, 
180 Okl. 159. 

Tonn —Turner v 'Rslick, 240 S W. 

78fi. 146 Tenn. 2.16. 

Tex —Stephens County v. N. J. Mc- 
Cammon. Inc., 62 S.W.2d 53. l22 
Tex. 148, an.s\Vi‘ring certifled ques¬ 
tions, Civ.App, 54 S.W 2d 880, re¬ 
versed on other grounds J N. Mc- 
Carnmon, Inc. v. Stephens Count.v. 
89 S.W 2d 984. 127 Tex. 49—Texas 
Fidelity & Bonding ("o. v General 
Bonding Casualty Ins. Co., Com 
App., 216 SW. 144, reversing Civ. 
App., 184 S.W. 238. 

Va.—Kemp v Bevmger, 174 S.E. 820. 

162 Vn 685. 

14a C J. p 267 note 6. 

61. N.J —Stevens v. Erie R. Co., 21 
N.J.Eq. 259. 

62. Ga —Kohlruss v. Zachery. 77 S. 
E 812, 139 Ga. 625, 46 L.U.A..N.S . 
72. 

63. Ill.—Belleville, etc., R. Co. v 
Gregory, 15 Ill. 20, 68 Ain.D. 589. 

14a C.J. p 268 note 16. 


“It is elementary that the whole 
of the [charier] proMsion must be 
considered in arriving at its mean¬ 
ing and effect: and no w'ord . . 

may i»e disregarded if any meaning 
reasonalde and consistent with other 
parts, can be given to it.”—l*ennsyl- 
\ama Co. fur Insurances on Bives & 
Granting Annuities v. Cox, Del., 199 
A. 671, 673. 

Separate atatntes 

Where separate statutes are pass¬ 
ed, each authorizing the erection of a 
huoni, they must be interpreted sep¬ 
arately, although both booms become 
the propert> of one company.—Gould 
V Langdon, 43 Pa 365. 

64. Pa —Bennett’s Branch Impr. 
Co’s Appeal, 65 Pa. 242. 

14a C .1 p 268 note 9. 

65. U.S.—Todd V Citizens’ Gas Co. 
of Indianapolis, CC.A.Ind., 46 F.2d 
855. certiorari denied 51 S.Ct. 561. 
283 U.S. 852. 75 L.Ed. 1469. 

66. N.Y.—Lockwood v. General 
Abrasive Co., 205 N.Y.S. 611, 210 
App.Div. 141. affirmed 148 N.E. 719, 
240 N.Y. 592. 

14.1 C.J. p 267 note 8 
Pra<*tical construction of terms by 
parties see infra § 948 i. 
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Reasonable construction of word 
“necessary” see supra S 948 c. 
Particular words construed 

(1) “Necessary expenses”—Beaty 
V. Knowler, Ohio, 4 Pet. 152, 7 L.Ed. 
81.1—14a C..I. p 267 note s [c]. 

(2) "On their own kind”—Parker 
V Cutler Milldam Co.. 20 Me 353, 87 
Am J) 56—14a CJ p 267 note 8 |e]. 

(3) "Puy said bond at maturity.”— 
IT S V Union I’ae R Co., 91 U.S. 
72, 23 LEd. 224—14a C J. p 267 note 
8 Ld]. 

(O "Perpetual succession.”—Fair- 
child V Masonic Hall Assoc., 71 Mo. 
526. 

14a C J. P 267 note 8 fh]. 

67. Me—Wilson Stream Dam Co v. 
Boston Excelsior Co., 74 A. 115r 
105 Me 249. 

“And” read “or” 

Me.—Wil.son Stream Dam Co v Bos¬ 
ton Excelsior Co., 74 A 115, 105 Me. 
249. 

Wis —Atty.-Gen v West Wisconsin 
R. Co.. 36 Wis 466. 

2 C.J. P 1342 note 75 [hj. 

68. R.I.—Dexter Lirnc-liock Co. v. 
Dexter. 6 R.T 353 

14a C.J. p 268 note 12. 
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general words are not to be taken in their widest 
sense, but arc restricted to things of the same gen¬ 
eral kind as those enumerated, unless a contrary in¬ 
tent on the part of the legislature is clear.®® This 
rule, however, like other special rules of construc¬ 
tion, must yield to the evident intention of the leg¬ 
islature to the contrary.^® 

(3) Meaning Determined by Purposes of Act 

Expretaions In an act of Incorporation, auch aa gen¬ 
eral worda, muat be conatrued In aubordinatlon to the 
declared purpoaea of the act. 

Expressions in an act of incorporation must be 
construed in subordination to the declared purposes 
of the act and in accordance with all of its provi¬ 
sions and, unless a contrary intention appears, 
general words in the act are construed as merely 
auxiliary to the primary objects for which the cor¬ 
poration was created. 

f. Enumeration of Powers as an Exclusion of 

Others 

An enumeration of powers Impliedly excludei all oth¬ 
er! except such at may be reatonably necetsary or 
proper to carry Into execution the enumerated powers. 

It is the well settled general rule that when a 
charter expressly confers certain powers on a cor¬ 
poration enumerating them, such enumeration im¬ 
pliedly excludes all others than those enumerated, 
and such powers as may be reasonably necessary or 
proper in order to carry them into execution.^® 

g. Oonstruction to Uphold Act 

Every act of Incorporation muat be ao conatrued, If 
potsible, aa to uphold Jta validity. 


Every act of incorporation must be construed in 
such a manner, if possible, as not'to exceed the sov¬ 
ereignty of the state granting it, or the constitu¬ 
tional powers of the legislature, and so as to uphold 
the act.'^4 Accordingly, in construing a charter, a 
purpose to disregard sound public policy must not 
be attributed to the legislature except on the most 
cogent evidence.'^® 

h. Elimination and Interpolation of Terms 

No word in a charter provlalon may be dlaregarded 
if any reaaonable and conaiatent meaning may be given 
It. Converaely, when the terma of a certificate of Incor¬ 
poration are controlling, courta may not read into auch 
certificate worda not contained therein. 

No word in a charter provision may be disregard¬ 
ed if any meaning, reasonable and consistent with 
other parts, may be given it7® Conversely, courts 
may not read into a certificate of incorporation 
words not contained therein when the terms of the 
certificate are controlling as to the authority of the 
corporation to do the particular act in question. 

i. Practical Construction by Parties 

In construing a charter a practical conatruetion by 
tha parties may be considered by the court. 

Although the intention of the legislature is con¬ 
trolling when ascertained irrespective of the under¬ 
standing and intent of the corporators,'^® a practical 
construction by the parties may be considered by the 
court,*^® and has sometimes been given efiFcct.®*^ 
Thus, if the petitioners for an act of incorporation 
use a term, and expressly, or by plain implication, 
define its extent in their petition, such definition 


es. Ala.—^Henry v. McCormack Bros. 
Motor Car Co., 167 So. 266, 232 Ala. 
196. 

Ky.—Rogers v. Ramey, 248 S.W. 264, 
198 Ky. 138. 

14a C.J. p 269 note 29. 

Application of rule to slatutes au¬ 
thorizing incorporation for any 
lawful purpose see supra 6 47. 
General words as restricted to pri¬ 
mary objects see infra S 948 e (3). 

70. U.S.—Wells Fargo & Co. v. 
Northern Pac. R. Co., C.C.Or., 23 F. 
469, 10 Sawy. 441. 

14a C.J. P 269 note 30. 

71. Pa.—Bennett’s Branch Impr. 
Co.’s Appeal, 66 Pa. 242. 

14a C.J. P 268 note 9. 

72. Miss.—Lusk v. Lewis, 32 Miss. 
297. 

Limitation of general words by pre¬ 
ceding special terms see supra I 
948 e (2). 

73. U.S.—Central Transp. Co. v. 
Pullman's Palace-Car Co., Pa., 11^ 


S.Ct. 478, 139 U.S. 24. 35 L.Ed. 65 
—Baltimore & O. R. Co. v. Smith, 
Cr.A.Pa., 56 F.2d 799, affirming, 
D.C., Smith v. Baltimore & O. R- 
Co., 48 F.2d 861. 

Minn.—In re Trusteeship of First 
Minneapolis Trust Co., 277 N.W. 
899, 202 Minn. 187. 

Va.—Kemp v. Levinger, 174 S.B. 820, 
162 Va. 685. 

14a C.J. p 269 note 31. 

Boalgaatad maaiia as not asdlnalva 

The fact that charter expressly au¬ 
thorizes corporation to use certain 
designated means in carrying out its 
purpose does not establish that des¬ 
ignated means are only ones which 
corporation might employ where they 
are clearly not intended to be exclu¬ 
sive.—Stoddard v. Schwab, 8 N.Y.S. 
2d 635, 255 App.Div. 556. 

74L U.S.—Farnum v. Blackstone Ca¬ 
nal Corp., C.C.R.I., 8 F.Cas.No.4,675, 
1 Sumn. 46. 

14a C.J. p 268 note 18. 
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7B. N.J.—Jersey City Gas-Light Co. 
V. Consumers’ Gas Co., 2 A. 922, 
40 N.J.Eq. 427. 

Pa.—Stormfeltz v. Manor Turnp. Co., 
13 Pa. 555. 

14a C.J. p 269 note 19. 

76. Del.—Pennsylvania Co. for In¬ 
surances on Lives & Granting An¬ 
nuities V. Cox, 199 A. 671. 

77. N.Y.—Lockwood v. General 
Abrasive Co., 206 N.Y.S. 511, 210 
App.Div. 141, affirmed 148 N.E. 
719, 240 N.Y. 692. 

78. U.S.—Bellows v. Hallowell, etc.. 
Bank, C.C.Mass., 3 F.Cas.No.1.279. 
2 Mason 31. 

79. Cal.—People v. Merchants* Pro¬ 
tective Corporation, 209 P. 363, 189 
Cal. 631. 

Neb.—Fremont Nat. Bank v. Fergu¬ 
son & Co., 255 N.W. 39, 127 Neb. 
307. 

80. Conn.—Waterbury v. Clark, 4 
Day 198. 

14a C.J. p 268 note 14. 
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may be resorted to in order to explain the meaning 
of the term in the charter.®^ 

J. Prohibitioiui, Provisos, and Exceptions 

While the courts recognize certain rules In the con¬ 
struction of prohibitions, provisos, and exceptions con¬ 
tained In corporate charters or acts of incorporation, 
these rules are all subject to the general rule that the In¬ 
tention of the legislature Is to be ascertained and must 
govern. 

In the construction of prohibitions, provisos and 
exceptions contained in acts of incorporation the 
general rule that the intention of the legislature is 
to be ascertained and must govern, see § 948 a su¬ 
pra, applies.®^ The rule of strict construction usu¬ 
ally applies with respect to the performance of con¬ 
ditions on which corporate powers and privileges 
are conferred.®® Where a corporation accepts a 
charter, it takes it cum onere, and must enjoy it sub¬ 
ject to the conditions named therein, or not enjoy 
it at all.®^ The general rule, however, is that a 
prohibition, proviso, exception, or reservation in a 
charter should be so construed as not to defeat the 
grant, if such a construction is possible ;®‘'* but if 
there is no doubt as to the meaning, it must stand, 
even though it destroys or renders nugatory all the 
powers granted.®® The principle that a proviso re¬ 
pugnant to the purview o£ the act is not to have ef¬ 
fect does not apply where it is part of an act con¬ 
stituting a private corporation, but in such case it 
is to be taken as an essential condition of the com¬ 
pact between the public and the corporation.A 
prohibition in a charter of a common and ordinary 
power of a corporation will, however, be construed 
strictly.®® 


k. Operation of General Laws 

In aseertafnlng corporate powers, the charter or other 
Instrument of Incorporation Is always to bs read In con¬ 
nection with the general laws applicable to the corpora¬ 
tion. An intention to exempt corporations from the op¬ 
eration of such general laws Is not to be implied unless 
such Intent is clear. 

In determining the powers of a corporation, the 
charter or other instrument of incorporation is al¬ 
ways to be read in connection with the general laws 
applicable to it, and particularly with reference to 
the laws in force at the time it was created.®® Fur¬ 
thermore, since corporations are subject to the re¬ 
straints of the general laws and police regulations, 
whether existing at the tim'e of incorporation or 
afterward enacted, although not expressly mention¬ 
ed, whenever they are within the reason of them, 
such laws are to be read into their charters, and 
they cannot conduct their business in disregard of 
them any more than an individual may, unless ex¬ 
pressly and constitutionally exempted from their op¬ 
eration.®^^ Although the legislature may exempt 
them from the operation of such laws, subject to 
constitutional restrictions,®^ an intention to do so is 
not to be implied unless such intent is clear.®® A 
special charter granted by the legislature may, of 
course, cxiiressly entitle the corporation to the bene¬ 
fit of, or render it subject to, existing or subsequent 
general laws.®® 

Application of rule in general. Unless expressly 
exempted, corporations are subject to the same con¬ 
trol as individuals under the police power of the 
state, whether exercised directly through its legis¬ 
lature, or by delegation through the legislative body 
of a municipal corporation.® * 


81. R.I.—Dexter Dime-Rock Co. v. 

Dexter, 6 Tt I. 353. 

14fi C J. p 268 note 12 fa]. 

88. Pa.—Commonweallh v. Eric, etc., 
R. Co., 27 I'a. 33:», 67 Am.D. 471. 
14a CJ. p 269 note 22. 

83. Md.—Edison Electric Ilium. Co. 
V. Hooper, 36 A. 113, 85 Md. 110. 

14a C.J. p 269 note 23. 

84. Fla.—759 Riverside Avc. v. Mar¬ 
vin. 147 So. 848. 849, 109 Pla. 473. 
citing Corpus Juris. 

14a C.J. P 269 note 24. 
iLooeptsnos as oonssut to oondltious 
"By accepting a charter, the gran¬ 
tee consents to be bound by all of its 
provisions and conditions."—Town of 
West Rutland v. Rutland Ry.. Light 
& Power Co., 129 A. 303, 305, 98 Vi. 
608. 

86 . Ala.—Talladega Ins. Co. v. Lan¬ 
ders, 43 Ala. 116. 

14a C.J. p 269 note 26. 

88 . Pa.—Commonwealth v. Brie, etc., 
R. Co.. 27 Pa. 339. 67 Am.D. 471. 
14a C.J. p 269 note 26. 


87. Pa.—^Dugan v. Bridge Co., 27 Pa. 
303, 67 Am.D. 464. 

88. Vt.—Farmers*, etc.. Bank v. 
Champlain Transp. Co., 18 Vt. 131. 

89. Mich.—(*lty of Benton Harbor v. 
Michigan Fuel & Light Co., 231 
N.W. 52, 260 Mich. 614, 71 A.L R. 
114. 

M'.nn.—West Duluth Land Co. v. 
Northwestern Textile Co., 224 N.W. 
245, 176 Minn. 588. 

Okl.—Oklahoma Wheat Pool Eleva¬ 
tor Corporation v. Bouquot, 68 P. 
2d 97, 180 Okl. 159. 

14a C J. p 265 note 85 

"The charter of a corporation, read 
in the light of any general laws 
which are applicable. Is the measure 
of its powers.”—Central Transp. Co. 
V. Pullman's Palace-Car Co., *Pa., 11 
S.Ct. 478, 484, 139 U.S 24, 35 L.Ed. 
65 . 

ICsrs proosdural statutes regulat¬ 
ing practice of courts, however, can¬ 
not be looked to as limiting powers 
of corporations.—Monarch Refriger- 
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aling Co. v. Farmer.**’ Peanut Co., C 
C.A.N.C., 74 F.2d 790, certiorari de¬ 
nied Farmers’ Peanut Co. v. Monarch 
Refrigerating Vo., 55 S Ct. 643, 296 
U.S. 732, 79 LKd. 1680 

90. Mass —French v. Connecticut 
River Lumber Co., 14 N.E. 113, 145 
Mass. 261. 

14a C.J. p 265 note 86. 

91. Ala.—Broadbent v. Tuskaloosa 
Sclentilic, etc.. Assoc.. 45 Ala. 170. 

N.Y.—Howland v. Myer. 3 N.Y. 290 
14a C.J p 265 note 87. 

92. Me.—Burbank v. Bethel Steam 
Mill Co., 75 Me. 373, 46 Am.R 400 . 

14a C.J. p 266 note 88. 

93. Mass.—Briggs v. Cape Cod Ship 
Canal Co., 137 Mass. 71. 

14a C.J. p 266 note 89. 

94. Me.—Burbank v. Bethel Steam 
Mill Co.. 75 Me. 373. 46 Am.R. 400. 

Va.—Richmond, et(‘. R Co. v. Rich¬ 
mond, 26 Oratt. 83. 67 Va. 83. 

14a C.J. p 266 note 90. 
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Corporations are subject to statutes prohibiting 
the exercising of banking privileges without express 
authority.®^ 

A corporation cannot so conduct its business of 
use its property as to create or maintain what at 
common law or by statute would be a public or pri¬ 
vate nuisance if created or maintained by a natural 
person, unless it clearly apiiears that the legisla¬ 
ture intended to grant such power.®® 

Corporations arc also subject to the laws against 
usury,and a charter will not be so construed as to 
exempt them unless the intention of the legislature 
to do so is clear.®® A charter authorizing a partic¬ 
ular corporation to issue mortgage bonds bearing in¬ 
terest at a rate not to exceed ten jier cent per annum 
contravenes a constitutional provision requiring the 
legislature to fix the rate of interest, which shall be 
uniform throughout the stale.®® 

General words in a. charter are not to be taken as 
authorizing the corporation to do acts which by the 
general law are indictable offenses.^ 

A corporation chartered by congress to do busi¬ 
ness in New York is not authorized to engage in a 
lottery, as its iiowers are limited by the statute mak¬ 
ing it a misdemeanor to use the mails for lotteries, 
thereby condemning lottcries.2 

When a coriioration engages in interstate com¬ 
merce, it is subject to all the regulative provisions 


concerning such commerce constitutionally prescrib¬ 
ed by congress.® 

A corporation having the right of eminent domain 
is subject to the limitations and restrictions imposed 
on such corporation whether it has exercised the 
right or not.^ 

Federal constitution. No state can grant to a 
cor]M)ralion power to do that which the federal con¬ 
stitution forbids it from doing itself.® 

§ 949. Limitation of Powers by Purposes of 
Incorporation 

a. In general 

b. Care and management of property 

c. Requirement that name shall indicate 

business 

a. In General 

A corporation organized to engage In a particular 
business only cannot lawfully engage In another and en¬ 
tirely different business. This rule, however, does not 
prevent it from engaging in any business fairly and rea¬ 
sonably incidental to its principal business. 

Since the charter of a corporation is the measure 
of its jiowers, see § 935 siijira, it necessarily follows 
that a corporation, atilhon/cd to engage in a partic¬ 
ular business only, cannot lawfully engage, either 
generally or occasionally, in another and entirely 
different business, and if it does so its acts therein 
arc ultra vires;® and, of course, a corporatKin can- 


95. NY.—I'eopli^ V. Utira Ins. Co, 
15 Johns. NY, 358, 8 Am.l). 243. 

Right to engage in hanking in gener¬ 
al see the title licinks and Banking 
S 4. 

96. N.TT —Amoskeag Mfg. Co. v. 
Goodnle, 46 N H 53. 

14a C.J. p 266 note 94. 

97. Va—Crabtree v. Old Dominion 
Building & Lonn A.^^s'n, 29 S.E. 741, 
95 Va 670, 64 Am S.R. 818. 

14a C.J. p 266 note 93. 

96. Mis.*?—T ishimingo Sav. Inst. v. 

Buchanan, 60 Miss 496. 

14a C.J. p 266 note 92. 

99. Tenn.—MeKinney v. Memphis 
Overton Hotel Co.. 12 Heisk 104. 

1. Ala —Horst v. Moses, 48 Ala. 129 
N C.—State v Krebs, 64 N.t\ 604 
Crimes and criminal prosecutions 
gent rally see infra §§ 1358-1371. 

9, N.Y —McBanahan v. Mott, 26 N.Y. 
S. 892, 73 Hun 131. 

3. U.S—(\assatt v Miteliell Coal, 
etc., Co., Pa, 150 F 32, 81 C.C.A. 
80, 10 L..R.A.,N S , 99. 

4. Tex.—Colorado Canal Co. v. Mc¬ 
Farland. 109 S.W. 435, 50 Tex.Clv. 
App. 92. 

5. N.Y.—State v. New York, 10 N.Y. 


Super. 119, reversed on other 
ground.s 14 N.V. 506, 67 Am D 186. 

6. Del —Southerland v. Decimo Club, 
142 A, 786, 16 Del.Ch. 183 

Ill—I’cople ex rel. Hughes v Uni¬ 
versal Service Ass’n, 7 N.E 2d 310, 
365 Ill. 542. See Auto Utilities 
Mfg. Co. V. U. S Blowpipe & Dust 
Collecting Co, 211 Ill.App. 355 

Kan —State ex rcl Boynton v. Wht'at 
Fanning Co., 22 P 2d 1093, 137 Kan 
697. 

Ky.—Wilson v. Louisville Tru.st Co., 
46 SW.2d 767, 242 Ky 432. 

Mass--American Surety Co. of New 
York V 14 Canal St., 176 N.E. 785. 
276 Mass 119 

N.Y.—Peabody v Interhorough Rapid 
Transit Co, 202 N.Y.S. 287. 121 
Mi.se. 647, modified on other 
grounds 209 N Y.S 380, 212 App 
Div. 502. 

N.C.—Fowle Memorial Hospital Co- 
V. Nicholson, 126 S.E. 94, 189 N.C. 
44—Snow Hill Banking & Trust 
Co. w. D. J Odom Drug Co., 125 
S.E. 394, 188 N.C. 672, 37 A.L.R 
1101 . 

Or.—Page-Dressier Co. V. Meader, 244 
P. 308, 118 Or. 359. 

Tex.—L. O. Balfour Co. v. Gossett, 
115 S.W.2d 594, reversing Gossett 
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V Ti G Balfour Co., Civ App., Ill 
SAV.2d 1119 

Wash—State ex rel Troy v. Lumber- 
men\s Clinic, 58 P 2d 812, 186 Wash. 
3X4 

14a C J. p 270 note 35. 

“The l.'iw will not sanction the ef¬ 
fort of a corporation to divert it a 
capital to a different purpose fr(»m 
that for which it wa.s created “— 
Globe Indemnity Co. v. McCulloin, 169 
A. 76, 77. 313 I»a 135. 

Application for charter 

On issuance of corjiorate charter, 
corporation became bound by provi- 
.sions of application for chart ct r<- 
clliiig that object of incorporation 
was to accept, hold, administer, in¬ 
vest, and disburse funds given cor¬ 
poration for charitable, religious, or 
educational purposes, and to hold, 
use, sell, invest, and reinvest prop¬ 
erty in aticordiintte with directions of 
donor or directors.—Harrison v. Bar¬ 
ker Annuity Fund, C.C.A.111., 90 F.2d 
286. 

Oonstltntional and statutory provi¬ 
sions 

(1) A statute providing that no 
corporation shall use its assets for 
any purpose other than to accom¬ 
plish the legitimate objects of ita 
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not cng^age in a business in violation of an express 
prohibition.’^ This rule, however, docs not prevent 
a corporation from engaging in any business or 
transaction which is fairly and reasonably incidental 
to the carrying on of its principal business.^ Fur¬ 
thermore, acts of a corporation which, if standing 
alone, or engaged in as a business, would be beyond 
its implied powers arc not necessarily ultra vires 
when they are incidental to, or form part of, an en¬ 


tire transaction that in its general scope is within 
the corporate purpose.® 

Manufacturing and trading corporations. From 
the foregoing principles it follows that, as a general 
rule, a manufacturing or trading corporation cannot 
lawfully engage, either generally or occasionally, in 
any business other than that which is authorized by 
its charter,!® and it follows that, as a rule, it cannot 


croation or those permitted by law 
has been held to be merely declara¬ 
tory of the common law which con¬ 
fines corporations in their operations 
lo the purposes for which they are 
created.—Lange Soap Co v. Ward. 
TexCiv.App.. 2f)D SW 851 -TTollis 
(''otton Oil, Light & Ice Co. v Marrs 
& Lake, TexCiv.App., 207 SW 367, 
error refused. 

(2) Such statute enacts a limita¬ 
tion on corporate powers in that il 
prohibits a corporation from divert¬ 
ing its funds from the purpo.scs de¬ 
clined in its charter--Kirby v. Fitz¬ 
gerald, Civ.App , .57 S W 2d .302, af¬ 
firmed 80 SVVM’d 408. 126 Tex 411. 

(3) Under su<’h statute, howov«‘r, a 
land and live stock company has the 
power to contract for the payment 
of a certain sum to a railroad <’on- 
tractor on the (omplction of a rail- 
load line adjacent to the <*ompnny’s 
land —T{ichard.son v Bermuda Ijond 
& Live Sto<-k Co, Tex (’’orn.App, 231 
SW 337. reversing. Ctv App, 210 S 
W 746 

(4) A nonprofit business associa¬ 
tion organized to facilitate the ex- 
.•hange of information, advices, crop, 
weather, and financial report.s, and 
other communications between its 
members, and lo buy and owm equip¬ 
ment and devices for communicalKin, 
WAS authorized to establish and 
maintain a telephone system for ex¬ 
clusive use of its members, so that 
operation of siu'h system did not vio¬ 
late ('onst. art 12 $ 8, prohibiting 
corporation from engaging in busi¬ 
ness other than that expressly au¬ 
thorized by Its charter.—I*Gople v 
Orange County Farmers' & Mer¬ 
chants’ Ass'n, 204 P. 878, 56 Cal.App. 
205. 

(5) A constitutional provision pro¬ 
hibiting a corporation from engaging 
in buslne.s8 other than that express¬ 
ly authorized by its charter or the 
law under which it is organized has 
been held applicable only to private 
corporations and not to public in¬ 
stitutions.'—Kerr V. City of Louis¬ 
ville. Ill S.W.2d 1046. 271 Ky. 335. 

7. La.—Bayou Cook Nav.. etc., Co. 

V. Doullut, 36 So. 729, 111 La. 517. 
Neb.—Fremont Nat. Bank v. Fergu¬ 
son & Co., 255 N.W. 39, 46. 127 

Neb. 307. quoting Oorpns Juris. 
14a C.J. p 271 note 36. 

19 C.J.S.—26 


8 . Ga—^American Casualty Co. v. 
Adams, 176 S.E. 62. 49 Ga.App. 
427. 

Mass.—American Surety Co. of New 
York v. 14 Canal St.. 176 N.K. 785, 
276 Mass. 119. 

Neb —Fremont Nat. Bank v Fergu¬ 
son & Co.. 255 N.W. 39. 46, 127 Neb 
307, quoting Corpus Juris. 

N.Y—Stoddard v Schwab, 8 N.Y.S.2d 
535. 255 AppDiv 556. 

Tex —Stephens Courtly v. J N Mc- 
Canimon, Ine. 52 S.W 2d 53, 122 
Tex. 148, answering cerliflod ques¬ 
tions, Civ.App, 54 S.W 2d 880, re¬ 
versed on other grounds J. X. Mc- 
Canimon. Inc v. Siephens County, 
89 SW.2d 984, 127 Tex 49—Rich¬ 
ardson V. Bermuda Land & Live 
Stock Co.. Com .App, 231 S.W. 337, 
reversing, Civ.App., 210 S.AV 746. 
14n C.J. P 272 nolo 37. 

xronproflt corporatloa may engage 
in business incidental to principal 
purpose of Its exi.stenrc. even though 
a profll results (herefrom, provided 
making of profits is not principal 
object of corporal ion.—Southerland 

V Decimo Club, 142 A. 786, 16 Del 
Ch. 183. 

Corporate landlord 

(1) A corporation operating office 
building may operate in connection 
therewith a laundry to furnish tow¬ 
els to its tenants, such business be¬ 
ing incidental to efflcient operation 
and management of its building.— 
American Coat, Apron & Towel Sup¬ 
ply Co. V Grant Bldg., 157 A. 52, 102 
l*a.Super. 373, followed in Ilunkele 

V Grant Bldg., 157 A. 56, 102 Pa. 
Super. 383. 

(2) A corporate landlord is enti¬ 
tled to collect from Us tenants for 
.submetered items of water and elec- 
tri< current, as incident to its busi¬ 
ness.—Turquoise Realty Corporation 
V. Burke, 6 N.Y.S.2d 125, 168 Misc. 
670. 

Laundry corporation authorized to 
lease and otherwise deal in real es¬ 
tate and personal property, and to 
do anything to enhance value of its 
property and rights, has power to 
conduct lumber operations.—People’s 
Wet Wash Laundry Co. v. Dubcau. 
119 A. 706, 80 N.H. 544. 

PurchaBlng good will 

A corporation formed for produc¬ 
tion of Errand opera has power to 
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purchase good will of another pro¬ 
ducer of grand opera, and to bind 
him by restrictive covenants not to 
engage In competition.—Metropolitan 
Opera Co. v. Hammerstein, 147 N.Y.S. 
532, 162 App.Div. 691, affirmed 116 N. 
E. 1061, 221 N.Y. 507. 

9. N.J —Caldwell Building & Loan 
Ass’n V Henry, 185 A. 394, 120 N. 
J.Kq 42.>. 

Ohio.—Central Ohio Natural Gas, 
etc, Co V Capital City Dairy Co.. 
53 N.E 711, 60 Ohio St. 96, 64 L. 
RA. 395. 

10. N Y —Public Service Commis¬ 
sion, Se<“oiid Dist, V. J. & J. Rogers 
Co., 172 NYS 498, 184 App.Div. 
705—llcmsley & Co v C. C Dun¬ 
can Co, 164 N.Y.S 282, 98 Mlsc. 
338. 

Pa.—Globe Indemnity Co. v McCul- 
lom, 169 A. 76. 313 Pa. 1N5. 

Tex—Bishop Mfg. Co. v. Scaly Oil 
Mill & Mfg Co, Civ.App, 220 S. 
\V. 203, reversed on other grounds 
Scaly Oil Mill & Mfg. Co. v. Bish¬ 
op Mfg. Co, Com.App., 235 S.W. 
850. 

14a C J p 272 note 39. 

"A manufacturing or trading cor¬ 
poration cannot divert its capital to 
a diffi'rent purpose from that for 
which It was created.”—Strauss v. 
W. H. Strauss & Co.. 199 A. 195. 197, 
330 Pa. 517. 

Business held withiu scope of that 
authorized 

(1) A brewing company, having 
under its charter authority to man¬ 
ufacture and sell beer and other malt 
liquors and extracts and to engage 
in all bus]ne.s,s incident thereto, has 
power to manufacture and sell malt 
extracts.— Bci-kcr v. Home Brewing 
Co.. 136 N.K. 847, 78 Ind.App. 629. 

(2) A corporation, authorized by 
its charter to buy or sell grain, to 
make contracts of any kind or de¬ 
scription. and to do any and all acts 
that copartnership or natural person 
might do, has power to make sales 
or purchases of grain for future de¬ 
livery.—Lamson Bros. & Co. v. Tur¬ 
ner, C.C.A.Neb.. 277 F. 680. 

(3) A corporation chartered to buy 
and sell any kind of personal prop¬ 
erty and any interest therein has 
power to deal in cotton and to buy 
and sell contracts for future deliv¬ 
ery of cotton.—Scandinavian Import- 
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manufacture or deal in goods other than those au¬ 
thorized by its charter.This rule, however, does 
not exclude business which is fairly and reasonably 
incidental or necessary to the carrying on of the cor¬ 
poration’s principal business.^^ Thus, it has been 
held that a manufacturing company may, in proper 
cases, keep a supply store for the convenience of its 
employees that it is not ultra vires for a manu¬ 
facturing corporation to purchase a large tract of 
land for the purpose of erecting thereon its factories 
and residences for its employees, and to contribute 
to the establishment there of a church, a school, 
a free.library, and a free bath for its employees 
and that a corporation organized to make and sell 
instruments designed for practice and instruction in 
piano playing has the power to maintain a school for 
such instruction for the purpose of advertising an 


invention for teaching the piano owned by the cor- 

poration.i5 

A steamboat company cannot operate on a differ¬ 
ent route or beyond the termini prescribed by its 
charter,^® or otherwise engage in a different busi¬ 
ness from that authorized.^7 

A land company, town site company, or other cor¬ 
poration authorized by its charter to deal in, im¬ 
prove, or develop real property has no power, of 
course, to engage in any business that is foreign to 
the purposes for which it was created;^® but its 
power to improve or develop its property includes 
the power to engage in any business or transaction 
which is reasonably incidental to such purpose and 
which is not prohibited by its charter or statute.^® 


Export Co. V. Bachman. 186 N.T.S. 
860, 195 App.Div. 297. 

(4) Corporation created for purpose 
of engtiging in lumber manufactur¬ 
ing business and expressly author¬ 
ized to acquire and operate rail¬ 
roads and other means of trans¬ 
porting lumber and wood products 
held within its charter powers in 
construction of railroad which was 
Indispensable to its lumber business. 
—State ex inf. Gentry v. Long-Bell 
Lumber Co., 12 S.W.2d 64, 321 Mo. 
461. 

Furohasliic ssourltlos 

Where purpose of corporation, as 
stated in its articles of incorporation, 
was to engage In general lumber 
business, an express power to pur¬ 
chase securities conferred on it by 
its articles of incorporation could 
be considered, not as object of its 
incorporation, but as power limited 
by governing statute to purchase of 
such securities as might be necessary 
and convenient to carry into effect 
objects of incorporation.—Eklward 
Hines Western Pine Co. v. First Nat. 
Bank. C.C.A.Ill., 61 F.2d 603, affirm¬ 
ing, D.C., 1 F.Supp. 550. 

11. Ala.—Simmons v. Troy-Iron- 
Works. 9 So. 160. 92 Ala. 427. 

14a C.J. p 273 note 40. 

12. Ky.—Liberty Coal Mining Co. v. 
Frankel Coal Co., 268 S.W. 280, 206 
Ky. 647. 

Tex.—Sheehan v. Sheehan-Hackley & 
Co.. Civ.App., 196 S.W. 666. 

14a C.J. p 274 note 46. 

Implied powers see supra S 946. 
^umliar maanfaetiuliig corporation 

(1) The publication of newspaper 
by lumber manufacturing corporation 
primarily as advertising medium may 
be justified under implied power of 
corporations having property for sale 
to expend money for advertising as 
aid in promoting sales.—State ex inf. 
Gentry v. Long-Bell Lumber Co., 12 
8.W.2d 64, 821 Mo. 461. 


(2) A lumber manufacturing cor¬ 
poration has implied power to build 
and operate hotel near site of its 
operation when such facilities are 
not otherwise available.—State ex 
inf. Gentry v. Long-Bell Lumber Co., 
supra. 

(3) Lumber manufacturing corpo¬ 
ration held not subject to fine on 
ground that it misused its corporate 
powers in temporarily providing 
banking facilities to protect its pay¬ 
rolls and employees* deposits.—State 
ex inf. Gentry v. Long-Bell Lumber 
Co., supra. 

Grain slsvator eorporations 

(1) A corporation having general 
authority to maintain a grain eleva¬ 
tor would have implied power to sell 
seed wheat for planting purposes.— 
Itasca Roller Mill & Elevator Co. v. 
Wooten, Tex.Civ.App., 246 S.W. 678. 

(2) A grain elevator company in¬ 
corporated under laws of Illinois has 
power to purchase and sell grain for 
future delivery where transactions do 
not constitute gambling.—Kempton 
Farmers Elevator Co. v. Lowitz. 231 
IlLApp. 278. 

13. Tenn.—Searight v. Payne, 6 Lea 

283 

14a C.J. p 273 note 42. 

14L N.Y.—Steinway v. Steinway, 40 

N.Y.S. 718, 17 Misc. 43. 

But it has been held that purchase 
of land for purpose of establishing 
a town thereon for .convenience of 
its employees is not within powers 
of manufacturing corporation when 
such scheme is not necessary for 
prosecution of its business.—People 
V. Pullman's Palace Car Co., 51 N.E. 
664, 175 Ill. 126, 64 L.R.A. 866—14a 
C.J. p 272 note 39 [g]. 

&«mbev maiinfaotiiriag oorporattoa 
acquiring large tracts of land in un¬ 
developed region for purpose of car¬ 
rying on its business of manufactur¬ 
ing and selling lumber has implied 
power to purchase and develop in 
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connection therewith a town site, to 
provide living facilities for its em¬ 
ployees, to conduct necessary real 
estate operations, and to build and 
sell, or rent, homes to its employees 
either directly or through purchase 
of stock in another corporation en¬ 
gaged in furnishing such homes.— 
State ex inf. Gentry v. Long-Bell 
Lumber Co., 12 S.W.2d 64. 321 Mo. 
461. 

15. N.Y.—Virgil v. Virgil Practice 

Clavier Co., 68 N.Y.S. 335, 33 Misc. 

200 . 

10. Md.—Abbott V. Baltimore, etc.. 
Steam Packet Co., 1 Md.Ch. 542. 
14a C.J. p 274 note 51. 

17. Md.—Pennsylvania, etc.. Steam 
Nav. Co. v. Dandridge, 8 Gill & J. 
248, 29 Am.D. 543. 

Wls.—Northwestern Union Packet Co. 
V. Shaw, 37 Wis. 655, 19 Am.R. 
781. 

14a C.J. p 275 note 62. 

18L Tex.—Northside R. Co. v. 
Worthington. 30 S.W. 1055, 88 Tex. 
562, 53 Am.S.R. 778, reversing, Civ. 
App., 27 S.W. 746. 

14a C.J. p 275 note 53. 

Operation and ownersliip of sewer 
system 

While a realty development cor¬ 
poration, as an incident to its char¬ 
ter power to subdivide and sell lots, 
has the power to lay sewers and oth¬ 
er utility mains and pipes in the im¬ 
provement of realty purchased by it 
for subdivision, it has no authority 
to build, own, or operate a sewer sys¬ 
tem as an independent enterprise, 
and hence, in dedicating streets to 
the public in which sewers have 
been laid by it in the improvement of 
its property, it cannot reserve own¬ 
ership of such sewers.—Moser v. 
Greenland Hills Realty Co., Tex.Civ. 
App., 800 S.W. 177. 

19* Tex.—^Moser v. Greenland Hills 
Realty Co., supra* 

14a C.J. p 276 note 64. 
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b. Care and Manacemaitt of Propertr 

A corporation may engage In traneaetlone Incidental 
to Ite main buaineea when neceaeary, expedient, or profit- 
able in the care and management of property which It la 
authorised to hold. 

As a general rule, a corporation may engage in 
transactions incidental to its main business when 
necessary, expedient, or profitable in the care and 
management of property which it is authorized to 
hold.20 Thus, a corporation may sometimes engage 
in a business not strictly within its main business, if 
necessary to prevent its property from remaining 
unemployed when not needed in its business.*^ 

e. Bequirement That Name Shall Indicate Bnsi- 
nesa 

Statutes sometimes require that the corporate name 
shall Indicate the character of the business to be carried 
on, so that the powers of the corporation may be limited 
accordingly. 

Statutes sometimes require that the name of a 
corporation shall indicate the character of the busi¬ 


ness to be carried on, so that the powers of a cor¬ 
poration may be limited accordingly.^^ 

§ 950. Purchasing and Holding Corpora¬ 
tion’s Own Stock 

a. Power generally 

b. Restrictions, qualifications, and ex¬ 

ceptions 

c. Executed contracts 

a. Power Generally 

In the absence of constitutional, statutory, or charter 
restriction, by the weight of authority a solvent corpo¬ 
ration may, subject to certain limitations, purchase its 
own capital stock, but in a number of jurisdictions the 
rule Is to the contrary. 

In the absence of constitutional, statutory, or 
charter restriction, by the weight of authority a sol¬ 
vent corporation may, subject to qualifications and 
restrictions hereinafter stated, purchase and hold 
shares of its own stock,^^ particularly when surplus 


ao. Mass.—Commercial Casualty 

Ins. Co. V. Daniel Russell Boiler 
Works, 156 N.E. 422, 268 Mass. 
463—Tecle v. Rockport Granite Co., 
112 N.K. 497, 224 Mass. 20. 

Neb.—Fremont Nat. Bank v. Fer- 
eruson & Co., 265 N.W. 39, 127 Neb 
307. 

N.C.—Fowle Memorial Hospital Co. 
V. Nicholson, 126 S.E. 94, 189 N.C. 
44. 

ai. 111.—People V. Pullman’s Palace 
Car. Co., 51 N.E. 664, 176 Ill. 126. 
64 L.R.A. 366. 

14a C J. p 276 note 55. 

SubdivlftiiMr realty 

A corporation chartered to deal 
only in live stock has power to sub¬ 
divide it.s idle realty into city lots 
for purpose of sale —Austin v. Os¬ 
borne, (\C.A.Tex., 46 F.2d 966, cer¬ 
tiorari denied 61 S.Ct. 647, 283 U.S. 
K53. 75 L..Ed. 1461. 

aa. U.S.—Manchester Mill & Eleva¬ 
tor Co. V. Strong, Kan., 231 F, 876, 
146 C.C.A. 72. 

Mo,—Bowman Dairy Co. v. Mooney. 

41 Mo.App. 666. 

14a C.J. p 276 note 56. 
as. U.S.—Lincoln Theatres Corpo¬ 
ration V. Fleming, C.C.A.Va., 66 
F.2d 441—Kaminsky v. Phinizy, C. 
C.A.Ga.. 64 F.2d 16. 

Ala.—Americanised Finance Corpora¬ 
tion V. Yarbrough, 136 So. 448, 451, 
223 Ala. 266, citing Corpus Juris. 
Ill.—Bunker HIU Country Club v. 
McElhatton, 282 Ill.App. 221— 
Brown v. Fire Ins. Co. of Chicago, 
274 Ill.App. 414—James J. Brown 
Plastering Co. v. Gottschalk, 261 
Ill.App. 147—Freedman v. Madison 
& Kedzie State Bank, 269 Ill.App. 
619. 

Mass. —Spiegel v. Beacon Participa¬ 


tions, 8 N.E.2d 895—Scriggins v. 
Thomas Dalby Co.. 195 N.E. 749, 
290 Mass. 414—Barrett v. W. A. 
Webster Lumber Co.. 175 N.E. 765, 
276 Mass. 302—Brown v. Little, 
Brown & Co., 168 N.E. 621, 269 
Mass. 102, 66 A L.R. 1284—Dustin 

V. Randall Faichney Corporation, 
160 N.E. 528, 263 Mass. 99. 

Mich.—Barden v. A. Heller Sawdust 
Co.. 216 N.W. 364, 240 Mich. 649— 
Otsego Paper Stock Co. v. Slos- 
berg, 202 N.W. 991, 230 Mich. 260. 
Minn.—O’Brien Mercantile Co. v. Bay 
l.iake Fruit Growers’ Ass’n, 226 N. 

W. 613, 178 Minn. 179—Gipson v. 
Bedard. 217 N.W. 139, 173 Minn. 
104, followed in Crandall-Kath 
Lumber Co. v. Progressive Prod¬ 
ucts, 217 N W. 142, 173 Minn. 112. 

Mont.—Davies v. Montana Auto Fi¬ 
nance Corporation, 284 P. 267, 86 
Mont. 500. 

Neb.—Nlpp V. Puritan Mfg & Sup¬ 
ply Co„ 259 N.W. 63, 128 Neb. 459 
—Dinsdale v. Sprague Tire & Rub¬ 
ber Co., 193 N.W. 739, 110 Neb. 290 
—Griffin v. Bankers’ Realty Inv. 
Co., 181 N.W. 169, 106 Neb. 419. 
N.J.—Fox V. Uadel Leather Mfg. Co., 
189 A. 366, 121 N.J.Eq. 291—Hoops 
V. Leddy, 182 A. 271, 119 N.J.Eq. 
296—Downs V. Jersey Central 
Power & Light Co.. 170 A. 835, 115 
N.J.Eq. 348, affirmed 174 A. 887, 
117 N.J.Eq. 138. 

N C.—Aydlett v. Major & Loomis Co.. 
191 S.E. 81, 211 N.C. 648—Phillips 
V. Ideal Mercerizing Co., 172 S.E. 
203, 206 N.C, 843—Byrd v. Tide 
Water Power Co.. 172 S.E. 183, 206 
N.C. 689—Thompson v. Shepherd. 
166 S.E. 796, 203 N.C. 810. 

Pa.—Real Estate-Land Title & Trust 
Co. v. Philadelphia Record Co., 163 
A. 684. 802 Pa. 370—Wolf ▼. Ex¬ 
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celsior Automatic Scale & Supply 
Co.. 118 A. 669, 270 Pa. 647—Mc- 
Cny V. Luzerne & Carbon County 
Motor Transit Co., 189 A. 772, 126 
Pa.Super. 217. 

Tex.—West Texas Utilities Co. v. 
Ellis, Civ.App., 102 S.W.2d 234, er¬ 
ror granted—Koch v. Val Verde 
Mercantile Corporation, Civ.App., 
4 S.W.2d 662. 

Va.—Marshall v. Fredericksburg 
Lumber Co., 173 S E. 663, 162 Va. 
136—Kennerly v. Columbia Chem¬ 
ical Corporation. 119 S.E. 265. 137 
Va. 240. 

Wis.—Federal Mortg. Co. v. Simes, 
246 N.W. 169, 210 Wis. 139—Koep- 
pler V. Crocker Chair Co., 228 N.W. 
130, 200 Wis. 476—Rasmussen v. 
Roberge, 216 N.W. 481, 194 Wis. 
362—Turner v. Turner Mfg. Co., 
199 N.W. 165. 184 Wia. 608. 

14a C.J. p 276 note 68. 

In Xentnoky this rule prevailed 
under the common law but it has 
been changed by statute.—Oermann 
V. Farmers Tobacco Ware House Co. 
of Danville. 84 S.W.2d 82. 83. 260 
Ky. 249, citing Corpus Juris. 
Bistrlbutlon of assets by purobase 
of all Btook 

There is no reason why a corpora¬ 
tion cannot purchase all its own 
stock and retire from business, and 
by this method distribute its assets 
to its stockholders.—Brown v. Fire 
Ins. Co. of Chicago, 265 Ill.App. 393. 
affect of tuoideutal beaeftt to stock, 
holders 

The right of a corporation to pur¬ 
chase its own stock is not affected 
by the fact that common stockhold¬ 
ers are Incidentally benefited by 
the purchase.—Bates St. Shirt Co. v. 
Waite, 166 A. 293, 180 Me. 3S2. 
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funds or profits arc used for this purpose but in 
a number of jurisdictions it is held that a corpora- 
tion has no power to purchase shares of its own 
stock, unless that power is conferred by specific 
grant or clear implication.26 In accordance with 
constitutional or statutory provisions which specifi¬ 
cally or impliedly govern the subject, the power may 
be granted or affirmed^S or it may be denied or 
the power may be granted^® or denied^^ because of 
provisions in the corporation charter. In jurisdic¬ 
tions where the power is denied, by-laws and con¬ 


tracts assuming to give the right are void.*® The 
powers of a corporation with respect to purchasing 
its own stock are to be determined in accordance 
with the laws of the state wherein it is incorporat- 
ed.3i 

The power of a corporation to reduce its capital 
stock is considered in § 268 supra. Power to re¬ 
deem or retire stock is considered in §§ 277, 278 su¬ 
pra. Validity of conditional sales of stock is dis¬ 
cussed in § 325 supra. 


24. Mich.-—Myers v. C. W. Toles & 
Co., 283 N.W. 603. 287 Mich. 340. 

N.Y.—Melniker v. American Title & 
Guaranty Co., 3 N.Y.S.2d 198. 253 
App.Div. 570—Laue v. liethleht'm 
Steel Corporation, 276 N.Y S 173, 
243 App Div 57—Cros.s v. Begue- 
lin, 235 N.Y.S. 336. 226 App l>iv. 
349, affirmed 169 N.E. 378, 252 N. 
Y. 262. 

Besorvo set np for tax dednetiona 

A reserve created out of earnings 
for expenses, collections, and los.ses 
Incurred in connection with land con¬ 
tracts which corporation dealt in was 
properly treated as surplus which 
was available for whatever purposes 
the corporation saw fit so long as 
capital structure was not impaired 
or rights of creditors prejudiced, 
where reserve was set up to get in¬ 
come tax deductions which failed to 
materialize and corporation was nev¬ 
er called upon to use reset vc, as re¬ 
gards use of reserve for purchase of 
corporation’s own stock, or distribu¬ 
tion as dividends—Alyers v. C. W. 
Toles & Co., 283 N.W. 603, 287 Mich. 
340. 

25. Kan.—Security Nat. Bank v. 
Crystal Ice & Fuel Co.. 67 P.2d 627, 
145 Kan. 899. 

Mo.—Polts-Turnbull Advertising Co. 
V. Gatchell, 257 S.W. 134—String- 
fellow V. Rosebrough Monument 
Co, App., 196 S.W. 1050. 

Term—IVtre v. Bruce, 7 S.W’.2d 43, 
157 Tenn. 131—Darnell-Love Lum¬ 
ber Co. V. Wiggs, 230 S.W. 391, 144 
Tenn 113. 

Wash.—O’Brien v. Turner, 24 P.2d 
641, 174 Wash. 266. 

14a C J. p 277 note 71. 

Conveyaiioe of realty for stock 

A conveyance of realty by a cor¬ 
poration, organized for the purpose 
of manufacturing and promoting the 
sale of veterinary remedies, to a 
stockholder and incorporator, in con¬ 
sideration of a purchase of Its own 
stock from her. is unauthorized.— 
Potts-Turnbull Advertising Co. v. 
Gatchell. Mo., 257 S.W. 134. 

Bedemptlon of pledged stock 

Redemption by a corporation of 
Its capital stock which it had pledged 
to pay the purchase price of certain 
property has been held not Invalid 


as a purchase of its own stock where 
the assets of the corporation were 
In no way reduced.—Turner v. Tjose- 
vig-Kennecott Copper Co, 199 P. 312, 
116 Wash. 223. 

2Gw U.S.—In re Morrisvillc Concrete 
Products Co., D C N J , 6 F.Supp 
465. 

Colo-"Colorado Industrial Loan & 
Investment Co. v Clem, 260 1*. 
1019, 82 Colo. 399 

Del—Cirecne v. E II. Hollins & Sons, 
Ch., 2 A.2d 249. 

Md.—Reed & Fibre Products Corpo¬ 
ration V Rosenthal. 138 A. 665. 
163 Md. 501 

Mich.—Stott V Orloff, 246 N W. 128, 
261 Mich. 302. 

N J.—Wolff V. Heidritter Lumber Co., 
163 A 140, 112 N.J.Bq 34. 

R.I—Cleveland v. Jencks Mfg. Co., 
171 A. 917, 54 R.I. 218. 

14a C.J. p 279 notes 80, 82. 

TTnder Tlrglnia statute, a Virginia 
corporation may deal in its own 
stock as a corporate function--Bo¬ 
hannon V. Taylor, 4 N K 2d 164, 52 
Ohio App. 564 

27. U.S.—Pacihc Hotel Apartment 
Co. V. Arcady-Wllshire (^o, CCA 
Cal., 89 F 2d 248, certiorari denied 
68 set. 55, 302 U.S. 731, 82 L Ed. 
565. 

Cal.—Kahle v. Stephens, 4 P.2d 145. 
214 Cal. 89—Hansen v. California 
Bank, 61 P.2d 794, 17 Cal App.2d 80 
—Bates v. Daley’s, Inc., 42 P.2(l 
706, 5 Cal.App.2d 95—Stevens v. 
Boyes Hot Springs Co , 298 P. 508, 
113 Cal.App. 479—Mancini v. I’at- 
rizl, 262 P. 376, 87 Cal.App. 435 
Mo.—Kissane v. Brewer, 232 S.W. 

1106, 208 Mo App. 244. 

Utah.—Pace v. Pace Bros. Co., 59 P. 
2d 1, 91 Utah 132, rehearing denied 
63 P.2d 690, 91 Utah 149. 

Wash.—Eyak River Packing Co. v. 
Huglen, 256 P. 123, 143 Wash. 229, 
affirmed 257 P. 638, 143 Wash. 229 
—State V. Olympia Veneer Co., 244 
P. 261, 138 Wash. 144—Mitchell v. 
Blue Star Mining Co., 167 P. 130, 
98 Wash. 191. 

14a C.J. p 279 notes 81, 83. 
Bestoration of stock nalawfnlly 
transferred 

Where corporation, as pledgee of 
stock securing indebtedness of stock¬ 
holder, made purported sale thereof 
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to Itself, and subsequently made pur¬ 
ported sale to third party with 
knowledge of circumstances, latter’s 
retransfer of stock to corporation 
when transactions were attacked 
was held not to violate statute pro¬ 
hibiting corporation from buying its 
own stock, for such was not a pur¬ 
chase but merely restored the statu.s 
quo—IVler Banwloux Co. v. Buf- 
fum, C.C.A Cal., 61 F 2d 145, revers¬ 
ing, !■> C, BufCum V. Peter Barcoloux 
Co, 51 F.2d 80, certiorari granted 53 
set 319. 288 U.S 595, 77 L Ed 972, 
reversed on other grounds 53 S.Ct. 
539. 289 U.S. 327, 77 L Ed 1140— 
(lelinas v. Buffum, C.C.A.Cal., 52 F 
2d 598, reversing, D C, Buffum v. 
(ielinas, 51 F.2d 80, modifled on oth¬ 
er grounds, C.C.A., Cieiinas v. Huffum. 
67 F 2d 380, certiorari denied Buffum 
v Celiniis, 54 S.Ct. 454, 291 U.S. 670, 
78 L.Ed 1060 
Time for objection 
Objection that tran.sfor of note by 
corporation to stockholder in pay¬ 
ment of stock was void may be made 
at any time—Wagg v. Toler, 251 P. 
973, 80 Cal App. 501. 

28. Cal—Baiiey v. Guaranty Liqui¬ 
dating Corporation, 60 P.2d 679, 16 
Cal.App.2d 401. 

14a C.J. p 279 note 84. 

29. Va.—Kemp v. Levinger, 174 S 
E. 820, 162 Va. 685 

Dlesolutlon of cubsidiary corpora- 
tlon 

By-law prohibiting corporation 
from ’’buying” or otherwise ’’deal¬ 
ing" in its own stock Is not applica¬ 
ble to stock acquired on dissolution 
of subsidiary corporation - -Borg v 
International Silver Co., C.C.A.N.Y . 
11 F.2d 147, affirming, D.C., 11 F.2d 
143. 

30. ‘Wash.—State v. Olympia 

Veneer Co.. 244 P. 261, 138 Wash. 
144. 

14a C.J. p 277 note 71 ld]-p 279 note 
81 Id. 

31. Wls.—Turner v. Turner Mfg. 
Co., 199 N.W. 156, 184 Wls. 508. 

Bight to purchase permitted 
Wash.—Peaton v. Eagle OH, etc., Co, 
29 P. 1051, 4 Wash. 183. 

Bight to purchase denied 
Or.—Fogarty v. Hunter. 162 P. 964, 
88 Or. 183. 
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Purchase to retire officers or employees. In con¬ 
formity with the varying views as to the power of 
corporations to purchase shares of their own stock, 
the purchase of such shares for the purpose of re¬ 
tiring an officer or employee has been sustained in 
some jurisdictions as within the powers of the cor¬ 
poration,32 but in other jurisdictions the contrary is 
held.33 When a solvent corporation purchases the 
stock of its president in consideration of his resig¬ 
nation, it is estopped to rescind the transaction after 
its insolvency, and consequent inability to place him 
in statu quo.34 

Acquisition by gift or bequest. Subject to the 
considerations already stated, a corporation may ac¬ 
quire shares of its own stock by gift^S or by be¬ 
quest.3® 

Purchasing through an agent. Where it is illegal 
for a corporation to purchase shares of its own 
stock, It may not do so through an agent.37 

Holding as a trustee. A corporation otherwise 


qualified to act as a trustee may hold shares of its 
own stock in trust.®8 

b. Restrictions, Qnaliflcations, and Exceptions 

The general rulei granting or denying to a corpora¬ 
tion the power to purchase its own stock are subject to 
qualifications and exceptions dependent on circumstances, 
such as the good faith of the transaction, the effect on 
the rights of creditors and stockholders, the financial 
condition of the corporation, and the purpose of the ac¬ 
quisition of the stock. 

The general rules granting or denying to a corpo¬ 
ration the power to purchase its own stock are not 
inflexible but each decision is dependent to a large 
extent on its own facts.33 In no jurisdiction will a 
purchase by a corporation of shares of its own stock 
be upheld when it is not in good faith and fraud on 
creditors or stockholders is shown,^® or the rights 
of creditors or nonassenting stockholders are ad¬ 
versely affected.'*^ So the general rule in some ju¬ 
risdictions affirmed by statute, is that the transaction 
is void if the corporation is actually insolvent,^ 2 or 
if the purchase would cause insolvcncy.^3 Where 


32. Ga—Ruflfner v. Sophie Mae 
Candy Corporation, 132 S E. 396, 35 
Ga App 114. 

Ill—Hunker Hill Country Club v. 

McElhatlon. 2S2 Ill.App. 221 
14a C.T. p 279 note 78. 

33. Ohio —Merchants’ Nat. Bank v 
Overman Carriajtc Co , 17 Ohio Cir 
Ct 253. 9 Ohio Cir Dec. 73X—De la 
Croix \ Steel Co., 8 Ohio N.P .N.S.. 
489 

34. N Y —Josi'ph V. Hnff, 81 N Y S 
546, 82 App niv. 47. afhrrned 68 N. 
E. Ills. 176 N Y. 611 

35. Mo —Wilson v. Torchon Dace, 
etc., Co, 149 S.W. 1156, 167 Mo. 
App 305. 

Wash.—Shaw v. Carr, 161 P. 345. 93 
Wash. 550. 

WIs.—Shoemaker v. Washburn Dum¬ 
ber Co. 73 N W. 333, 97 Wis 585. 
14a C J. P 278 note 73. 

36. N.Y.—In re Mahlstedt's Will. 
250 N.Y.S. 628, 140 Misc. 245, modi¬ 
fied on other grounds In re Mc¬ 
Grath. 254 N.Y.S. 1011, 234 App. 
Div. 891. 

Va.—Kivanna Nav. Co. v. Dawson, 
3 Gratt. 19, 44 Va. 19, 46 Am.D. 
183. 

37. Cal.—Lenmoore Canal, etc., Co. 
V. McKenna, 127 P. 34B, 163 Cal. 
736. 

38. Iowa.—State v. Higby Co., 106 
N.W. 382, 130 Iowa 69, 114 Am.S.K. 
409. 

88 . U.S.—Sanford v. Marysville 
First Nat. Bank, Kan., 238 F. 298, 
151 C.C.A. 314. 

Arl*.—Copper Belle Min. Co. v. Cos¬ 
tello, 100 P. 807, 12 Arlz. 318. 

Cal.—Stewart v. Stewart Hotel Co., 
164 P. 620, 33 Cal.App, 167. 

14a C.J. p 278 note 72. 


40. H.S.—Boffgs V. Fleming, C.C.A. 
Va., 66 F.2d 859. affirming in part, 
D C., In re Bogg.*'.-Ricc Co., 4 P 
Supp. 481, reversed in part on oth¬ 
er grounds, C.C A., 66 P.2d 855— 
A. R Deach & Co. v. Grunt, C.C A. 
Ohio, 54 F.2d 731, certiorari denied 
52 S.Ct. 498, 286 U.S 546, 76 D.Kd 
1283—Medical Arts Bldg. Co v 
Southern Finance & Development 
Co., C.C.A.Tex, 29 F.2d 969. 

N.C'’—Thompson v. Shepherd, 165 S 
K. 796. 203 N.C. 310 
Va.—Marshall v. Fredericksburg 

Dumber Co., 173 S.E. 553, 162 Vn 
136. 

14a C.J. p 276 note 59, p 280 note 89. 

41. IT.S.—Ashman v. Miller, C C.A. 
Mich., 101 F.2d 85—Dincoln Thea¬ 
tres Corporation v. Fleming, C C. 
A Va., 66 F 2d 441—Medical Arts 
Bldg. Co. V. Southern Finance & 
Development Co., C.C.A.Tex., 29 F. 
2d 969. 

Ala—Van Antwerp Realty Corpora¬ 
tion V. Cooke. 162 So. 97. 100, 230 
Ala. 635, citing Corpns Juris. 

Mich.—Myers v. C. W. TuJes & Co., 
283 N.W. 603, 287 Mich. 340. 

Neb.—Nipp v. Puritan Mfg. & Sup¬ 
ply Co., 269 N.W. 63, 128 Neb. 459. 
N.Y.—Topken, Doring & Schwartz v. 
Schwartz, 163 N.E. 735, 249 N.Y. 
206, 66 A.D.H. 1179, reversing 227 
N.Y'.S. 661, 223 App.Div. 328. 

N.C—Thompson v. Shepherd, 166 S. 

E. 796, 203 N.C. 310. 

Va.—Marcuse v. Broad-Grace Arcade 
Corporation. 180 S.E. 327, 164 Va. 
663, 101 A.D.R. 217—Kemp v. Dev- 
Inger, 174 S.E. 820, 162 Va. 685— 
Marshall v. Fredericksburg Dum¬ 
ber Co., 173 S.E. 653, 162 Va. 136. 
14a C.J. p 280 notes 90, 91. 


Disproportionate oonsideration 

The consideration paid must not 
be unequal or disproportionate to the 
value of the slock. 

U.S.—In re Castle Braid Co., D.C.N. 
Y, 145 F. 224. 

Tex—San Antonio Hardware Co. v. 

Sanger, Civ.App., 161 S.W 1104. 
14a C..T. p 277 note 60 

Dissolution of corporation 

A corporation contemplating, or in 
process of, dissolution, cannot re¬ 
purchase Its stock without first dis¬ 
charging its habilllics to its credi¬ 
tors —Quinn-Marshall Co \. Mc¬ 
Daniels Co., DC.NC., 5 F.Supp. 937 
—14a C.J. p 277 note 62. 

48. U.S.—Williams v. Brownstein, 
D C Me., 1 F.2d 470—In re Morris- 
VIlie Concrete Products Co., D.C.N. 
J., 6 F.Supp. 465—Quinn-Marshall 
Co. V. McDaniels Co.. D.C.N.C., 6 
F.Supp 937. 

Conn.—Butler v. Beach. 74 A. 748, 82 
Conn. 417. 

Mich.—Barden v. A. Heller Sawdust 
Co.. 215 N.W. 364, 240 Mich. 549. 
N.C —Shuford v. Brown, 158 S.E. 698, 
201 N.C. 17. 

14a C.J. p 281 note 1. 

Znforoement of agreement 

Stockholder cannot enforce agree¬ 
ment to purchase his stock, even 
against corporation’s creditors, un¬ 
der contract executed by it, after it 
becomes insolvent.—Quinn-Marshall 
Co. V. McDaniels Co., D.C.N.C.. 6 F. 
Supp. 937. 

43. Conn.—Buck ▼. Ross, 35 A. 763, 
68 Conn. 29, 57 Am S.R. 60. 

Wis.—Atlanta, etc.. Butter, etc., As- 
soa v. Smith, 123 N.W. 106, 141 
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creditors are injured, some cases hold that it is im¬ 
material whether the transaction was in good 
faith,when the company became insolvent,^® or 
whether the creditors became such before or after 
the transaction;^® but other cases hold that subse¬ 
quent creditors cannot object to such a transaction 
which was in good faith,**^ or unless there was in¬ 
tention to prejudice them,^® or the natural effect of 
the transaction would be to prejudice them;^® and 
some hold that subsequent insolvency will not affect 
a transaction in good faith as to either existing or 
subsequent creditors.®® It has been held that even 
if the transaction was fraudulent subsequent credi¬ 
tors could not complain of it.®^ In some cases it is 
held that the amount purchased must be reason- 
able,®2 and in some it is emphasized that the pur¬ 


chase must be for legitimate corporate purposes.®® 

The conditions of the statute or charter permit¬ 
ting the purchase must be complied with,®® and 
when so required if the purchase is not made from 
surplus, the unanimous consent of stockholders is 
necessary.®® In the absence of statutory or charter 
requirements special authorization by the stockhold¬ 
ers is not necessary.®® To be valid against nonas¬ 
senting parties, the purchase must be by authority 
of the directors,®^ although officers of the corpora¬ 
tion may purchase without that authority so far as 
consenting parties are concerned.®® 

Impairment of capital; purcha&e from surplus 
funds. It is the rule in many states, some with and 
some without statutory provisions declaratory of 


Wis. 377. 135 Am.S.R. 42, 32 L.R. 
A.,N.S., 137. 

14a C.J. p 282 note 2. 

ICwrt Amt dlaoharae UabUitUs 

A corporation cannot settle with 
its members by application of assets 
to retirement of their stock until it 
has first discharged all of its liabili¬ 
ties.—Shuford V. Brown, 158 S E. 
698. 201 N.C 17. 

44. U.S.—Robinson v. Wangemann, 
C.C.A.Tex., 75 F 2d 756. 

14a C.J. p 281 note 92. 

46. Ala.—Hall v. Henderson, 28 So. 
531, 126 Ala. 449, 85 Am.S.R. 53, 
61 L.R.A. 621. 

Wash.—Talt v. Plgott, 80 P. 172, 
38 Wash. 59. 

14a C.J. p 281 note 93. 

46. Wash.—Kom v. Cody Detective 
Agency. 136 P. 1155, 76 Wash. 640, 
50 L.R.A..N.S.. 1073. 

14a C.J. p 2S1 note 94. 

47. Ill.—Bunker Hill Country Club 
V. McEIhatton, 282 Ill.App. 221. 

Ind.—Campbell v. Grant Trust & 
Savings Co.. 182 N.E. 267, 97 Ind. 
App. 169. 

N.y.—Cross V. Beguelln, 236 N.Y.S. 
836, 226 App.Div. 349, affirmed 169 
N.E. 378, 262 N.Y. 262. 

14a C.J. p 281 note 95. 

48. Ala.—Sherrill v. Hutson. 65 So. 
538, 187 Ala. 189. 

Pa.—Illoway v. Daly, 65 Pa.Super. 
333. 

49. Wis—Atlanta, etc.. Butter, etc., 
Assoc. V. Smith, 123 N.W. 106, 141 
WlB. 377, 136 Am.S.R. 42, 32 Li.R. 
A.,N.S., 137. 

60. U.S.—Salem First Nat. Bank v. 
Salem Capital Flour-Mills Co., C.C. 
Or.. 39 F. 89. 

14a C.J. p 281 note 98. 

61. Iowa.—Rollins v. Shaver Wag¬ 
on, etc., Co.. 46 N.W. 1037, 80 
Iowa 380, 20 Am.S.R. 427. 

88. Neb.—Fremont Carriage Mfg. 


Co. v. Thomsen, 91 N.W. 376, 65 
Neb. 370. 

63. N.J.—Knickerbocker Importa¬ 
tion Co. v. State Bd. of Assessors, 
65 A. 913, 74 N.J.Law 583. 9 L..R.A.. 
N.S.. 886, reversing 62 A. 266, 73 
N.J.Law 94. 

14a C.J. p 277 note 66. 

64. Conn.—Martin Tire & Rubber 
Co. V. Kelley Tire ft Rubber Co.. 
126 A. 697, 101 Conn. 634. 

Md.—Reed ft Fibre Products Corpo¬ 
ration V. Rosenthal, 138 A. 665, 
153 Md. 501. 

Mich.—Stott V. Orloff, 246 N.W. 128, 
261 Mich 302. 

Va,—Kemp v. Levinger, 174 S.E. 820, 
162 Va. 685. 

Cliaage of oharter provlsioBs 

Charter provisions specifying 
rights of prior preference stockhold¬ 
ers and how prior preference stock 
might be purchased by corporation 
may not be changed except by agree¬ 
ment of both corporation and hold¬ 
ers of such stock.—^Kemp v. Deving- 
cr, supra. 

68. Mich.-Stott v. Orloff, 246 N.W. 

128, 261 Mich. 302. 

N.J.—Iback V. Elevator Supplies Co., 
177 A. 468, 118 N.J.Eq. 90—Charles 
R. Hcdden Co. v. Dozier, 133 A. 
857. 99 N.J.Eq. 543, 4 N.J.Mlsc. 

605, affirmed 135 A. 915, 100 N.J. 
Eq. 560. 

StooKholdsrs sseliadsd from partici¬ 
pation in management 

Statute authorizing corporation to 
purchase, hold, and transfer shares 
of its own stock from surplus profits 
or by unanimous consent in writing 
of all stockholders in manner and for 
price or consideration unanimously 
decided on by stockholders was held 
inapplicable to corporation author¬ 
ized by articles of incorporation to 
issue preferred stock of which hold¬ 
ers were to be excluded from partici¬ 
pation in management and control of 
corporation.—Oklahoma Wheat Pool 
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Elevator Corporation v. Bouquot, 68 
P.2d 97, 180 Okl. 159. 

66. N.Y.—Daue v. Bethlehem Steel 
Corporation, 276 N.Y.S. 173, 243 
App.Div. 67. 

57. Wis.—Atlanta, etc.. Butter, etc.. 
Assoc. V. Smith. 123 N.W. 106, 141 
Wis. 377, 135 Am.S.R. 42, 32 L.R. 
A..N.S., 137. 

14a C.J. p 277 note 67. 

Agreement between individual stook- 
holdem 

Agreement between two of three 
stockholders of corporation that 
stock of third stockholder was to be 
bought by corporation and divided by 
two parties to agreement, each hold¬ 
ing fifty per cent of total stock, was 
held to be an agreement by parties 
to buy stock individually to be di¬ 
vided equally between parties and to 
use corporate funds and earnings to 
pay purchase price, and hence trans¬ 
action was unaffected by rule that 
stock can be purchased by corpora¬ 
tion only by officers pursuant to ac¬ 
tion of directors at directors' meet¬ 
ing.—Thomsen v. Olson, 262 N.W. 
601, 219 Wis. 146. 

Voosssltj for ratable pnrohass from 
stockholders 

Directors, authorizing corporation 
to purchase about one-half of par¬ 
ticular class of its stock, were held 
not required to buy such stock rata¬ 
bly from the stockholders, and the 
purchase of particular class of cor¬ 
poration’s own stock for corporation, 
at price not in excess of market price 
of stock, with funds derived chiefl.v 
out of capital in corporation's treas¬ 
ury. and directors* retention of such 
stock in treasury, was held not il¬ 
legal, and stockholders were not dis¬ 
criminated against.—Spiegel v. Bea¬ 
con Participations. Mass., 8 N.E.2d 
895. 

6& Wis.—^Atlanta, etc.. Butter, etc., 
Assoc, v. Smith, 128 N.W. 106, 141 
Wis. 877, 185 Am.S.R. 42, 82 L.R. 
A.,N.S., 187, 
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the law, that when the enforcement of a contract to 
purchase stock would impair the capital of a corpo¬ 
ration and bring the claim of the stockholder in 
competition with the claims of general creditors 
such enforcement cannot be permitted.®® Purchases 
of stock from funds other than surplus earnings or 
profits are prohibited under statutes which specifi¬ 
cally or impliedly so provide.®® Statutes which pro¬ 
hibit purchases of stock which impair the corpora¬ 
tion’s capital have been held to prohibit such pur¬ 
chases from other than surplus funds,®^ but there is 
other authority to the contrary.®® In the absence 
of statute it has been held that the fact that surplus 
profits are not available for the purchase does not 
render the contract inherently unenforceable if the 
corporation is solvent and rights of creditors are not 
adversely affected.®® Where there is a minimum 
limitation on the amount of the capital stock in the 
charter, the corporation cannot purchase except with 
funds in excess of that minimum.®^ 


Purchasing for debt or in compromise, A solvent 
corporation may acquire shares of its own stock to 
prevent loss®® as payment of existing debt®® or in 
compromise of a bona fide dispute,®*^ particularly un¬ 
der statutes declaratory of the rule.®® When so 
provided by statute, the right of a corporation to 
purchase its stock is limited to those circumstanc¬ 
es.®® 

c. Executed Oontracts 

Ordinarily an executed contract for the purchaae of 
its own ehares by a corporation may not be set aside 
at the instance of the corporation or the stockholders 
where the transaction is at most ultra vires, but If It Is 
by statute illeoal or void or is contrary to the publlp 
policy of the state, the rule Is otherwise. 

When a contract for the purchase of shares of its 
own stock by a corporation has been executed, ordi¬ 
narily, if the transaction is not forbidden by statute 
but is at the most ultra vires, the corporation^® or 
stockholders'll may be precluded from questioning 
it, especially if the transaction has been ratified,*^® or 


59. U.S.—Ashman v. Miller, C.C.A. 

Mich.. 101 F.2d 85—Gibbon v. Hill. 
C.C.A.Pa., 79 P.2d 288—In re Bur- 
net-Clark. Limited. C.C.A.N.Y., 56 
P.2d 744—United Thacker Coal Co. 
V. Peytona Lumber Co., D.C.W.Va., 
16 F.Supp. 40. 

R.I.—Cleveland v. Jencka Mfg. Co.. 
171 A. 917, 54 R.I. 218. 

**Oapltal*' and “capital impainiicat'' 

“Capital impairment*' as used in 
Delaware statute empowering a cor¬ 
poration to purchase its own stock 
if it can do so without “capital im¬ 
pairment.” means reduction of assets 
of corporation, below amount repre¬ 
sented by aggregate outstanding 
shares of corporation's capital stock. 
“Capital" as used in such statute 
does not refer to assets of the com¬ 
pany.—Ashman v. Miller, C.C.A. 
Mich., 101 F.2d 85. 

Xnowledgc of capital Impainnent 

Trust company selling stock of 
West Virginia lumber company to 
lumber company did so at its peril, 
and was chargeable with such knowl¬ 
edge as it had and knowledge that 
it should have acquired by inquiry 
concerning whether sale impaired 
corporation’s capital, as respects va¬ 
lidity of sale under West Virginia 
statute.—United Thacker Coal Co. v. 
Peytona Lumber Co., D.C.W.Va., 16 
F.Supp. 40. 

anforosmsat of another*! gaasa&ty 
to pay for stock 

Where corporation's contract to 
purchase its own stock could not be 
enforced because the capital of the 
corporation would be Impaired, stock¬ 
holder could not recover damages for 
corporation’s failure to furnish an¬ 
other’s guaranty to pay for stock.— 


Cleveland v. Jencks Mfg. Co., 171 A. 
917, 64 R.I. 218. 

Stock held for resale 

Stock repurchased by company un¬ 
der contract for sale and return 
which is not canceled, but is held as 
corporate asset for sale has been 
held not to impair the corporation's 
capital.—Colorado Industrial Loan & 
Investment Co. v. Clem, 260 P. 1019, 
82 Colo. 399. 

ea N.T.—Cross V. Beguelin, 169 N. 
K. 378, 262 N.T. 262. affirming 235 
N.Y.S. 336, 226 App.Div. 349—Hel- 
burn Thompson Co. v. All Amer¬ 
icas Mercantile Corporation. 206 N. 
Y.S. 652, 211 App.Div. 69—Seneca 
Finance Corporation v. Oakes. 252 
N.Y.S. 625. 141 Misc. 355. 

Utah.—Pace v. Pace Bros. Co., 63 P. 
2d 590, 91 Utah 149, denying re¬ 
hearing 69 P.2d 1. 91 Utah 132. 

Wis.—Turner v. Turner Mfg. Co., 199 
N.W. 166, 184 Wis. 608. 

14a C.J. p 282 note 5. 

Zaorsassd value of assets as surplus 
Increased value of capital assets 
and intangible assets could be con¬ 
sidered as part of surplus for pur¬ 
pose of determining whether corpo¬ 
ration had sufficient surplus to pur¬ 
chase its own securities.—Hauben v. 
Morris. 291 N.Y.S. 96. 161 Misc. 174. 

61. U.S.—Ashman v. Miller. C.C.A. 
Mich.. 101 F.2d 85. 

66. Colo.—Colorado Industrial Loan 
& Investment Co. v. Clem. 260 P. 
1019, 82 Colo. 399. 

63, Mass.—Spiegel v. Beacon Par¬ 
ticipations, 8 N.E.2d 895—Scriggins 
V. Thomas Dalby Co., 195 N.E. 749, 
290 Mass. 414—Barrett v. W. A. 
Webster Lumber Co., 176 N.E. 766, 
276 Mass. 302. 
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64L Ark.—Lefker v. Harner, 186 S. 
W. 76, 123 Ark. 676, L.R.A.1916P 
281. 

Ga.—Dalton Grocery Co. v. Blanton, 
70 S.E. 183, 8 Ga.App. 809. 

65. Wash.—O’Brien v. Turner, 24 P. 

2d 641, 174 Wash. 266. 

14a C.J. p 282 note 7. 

06. Tenn.—Uffelman v. Boillin, 82 S. 
W.2d 646, 19 Tenn.App. 1—Unicoi 
County Consumers Co-op. League 
V. Barnett, 6 Tenn.App. 386. 

Wash.—Child v. Idaho Ilewer Mines. 
284 P. 80, 155 Wash. 280—Mitchell 

V. Blue Star Mining Co., 167 P. 
130, 98 Wash. 191. 

14a C.J. p 282 note 8. 

67. Ohio.—Morgan v. Lewis, 17 N.E. 
558. 46 Ohio St. 1. 

Wash.—Murphy v. Pan ton. 165 P. 

1074. 96 Wash. 637. 

14a C.J. p 283 note 9. 

08. Cal.—Bailey v. Ament, 48 P.2d 
998. 9 Cal.App.2d 133. 

14a C.J. p 283 note 10. 

69. Ky.—Germann v. Farmers To¬ 
bacco Wore House Co. of Danville, 
84 S.W.2d 82, 260 Ky. 249. 

TO. Kan.—^Kelly v. Central Union 
Ins. Co., 165 P. 806, 101 Kan. 91, 
L.R.A.1918C 1170. 

14a C.J. p 283 note 12. 

71. Kan.—Solomon Solar Salt Co. v. 

Barber. 49 P. 624, 58 Kan. 419. 
Mich.—Clark v. E. C. Clark Mach. 

Co., 116 N.W. 416, 161 Mich. 416. 
Pa.—Coleman v. Columbia Oil Co., 61 
Pa. 74. 

Tfti Neb.—Singhaus v. Piper, 172 N. 

W. 623, 103 Neb. 493. 

Okl.—^Western, etc., F. Ins. Co. v. 
Murphey. 166 P. 885, 66 Okl. 702. 
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if the corporation retains the benefit of the transac¬ 
tion *^3 or if much time has elapsed before it is ques¬ 
tioned,"^^ or if it is impossible to restore the status 
quo ante."^® Where such a transaction is by statute 
rendered illegal or void or is contrary to the public 
policy of the state, the corporation or its receiver 
is entitled to recover the amount paid from the 
shareholder,"^® particularly where this right is spe¬ 
cifically granted by statute,and a stockholder who 
seeks to restore the improperly diverted funds and 
have the stock returned to him may have relief."^** 
Likewise the corporation is not estopped from plead¬ 
ing the statute as a defense although the contract 
has been fully executed by the stockholder."^® 

It has been held that subsequent creditors with 
notice of the transaction cannot object where it has 
been fully executed before they became creditors.*® 
Where a corporation has in good faith and not in 
contemplation of insolvency purchased its stock, sub¬ 
sequent creditors may be estopped from questioning 
the validity of the purchase where it is impossible 
to rescind the sale and restore the original stock¬ 
holder to the position which he then occupied.*^ 


§ 951. Purchasing and Holding Stock in Oth¬ 
er Corporations 

a. In general 

b. Implied powers 

c Buying and selling in course of busi¬ 
ness 

d. Sale of property for stock 

e. Incidental to consolidation 

f. Control of other corporations 

g. Effect of ownership 

a. In General 

A corporation ordinarily cannot purchase or tub- 
scribe to stock in another corporation unless such power 
has been expressly granted to it or is conferred by neces¬ 
sary Implication. 

The rule supported by the weight of authority is 
that a corporation cannot take and hold stock in an¬ 
other corporation unless such power has been ex¬ 
pressly granted to it or is conferred by necessary 
implication,*^ and this is, of course, true as to cor¬ 
porations generally or particular classes of corpo¬ 
rations where they are prohibited from doing so by 


Tex.—San Antonio Hardware Co. v. 

Sanger, Civ.App., 151 S.W. 1104. 
14a C J. p 283 note 14. 

73. Okl —^^Ve^*torn. etc.. P. Ins Co. 
V. Murphey, 156 P. 885, 56 Okl. 
702. 

14a C J p 283 note 15. 

74. Mieh—Otsego PafJer Stock Co. 

V. Slosberg, 202 N.W 991, 230 

Mich. 260. 

14a C.J. p 283 note 16 

Complaint after buelneis becomes 
unprofitable 

Where, at the time of the transfer, 
the remaining corporate property is 
of such value as to afford ample se¬ 
curity for the debts of the corpora¬ 
tion and the creditor Is himself a 
stockholder and with full knowledge 
of the transfer recognizes it as valid 
and delay.s for years to make any 
complaint until the business of the 
corporation becomes unprofitable, the 
transfer will nut be held invalid if 
otherwise made in good faith.—Sing- 
haus V. Piper, 172 N.W. 523, 103 Neb. 
493. 

7B. N.J.—Chapman v. Iron Clad 
Rheostat Co., 41 A. 690, 62 N.J.Law 
497. 

14a C.J. p 283 note 17. 

76b U.S.—United Thacker Coal Co. 
V. Peytona Liumber Co., D.C.W.Va., 
15 F.Supp. 40. 

Tenn.—Darnell-I.iOve I..umbcr Co. v. 
Wiggs, 230 S.W. 391, 144 Tcnn. 
113—Uffelman v. Boillin, 82 S.W. 
2d 545, 19 Tenn.App. 1. 

Wash.—Duddy-Robinson Co. v. Tay- 
lor, 242 P. 21, 137 Wash. 804. ‘ 


Belief not confined to receiver 

Such right of recoxery is not con¬ 
fined to a receiver who might be ap¬ 
pointed on the corporatum's insol¬ 
vency —Duddy-Robinson Co. v. Tay¬ 
lor, supra. 

77. Cal.—^American Trust Co. v. 

California-Western States Life Ins. 

Co., App., 76 P.2d 201. 

Bztent of UablUty 

The maximum liability of the 
shareholder is the amount of pay¬ 
ments received when so provided by 
the statute—^American Trust Co. v. 
California-Western States Life Ins 
Co., supra. 

Betum of stock 

When payment has been recovered 
the corporation should do equity i>y 
returning the stock That amount of 
recovery by a corporation seeking 
to recover payments made under 
agreement to buy its own stock may 
be less under amendment than un¬ 
der prior statute would not consti¬ 
tute an excuse for a failure on part 
of the corporation to do equity.— 
American Trust Co v. California- 
Western States Life Ins. Co, supra. 
Proof of violation of statnts 

To recover, the corporation must 
show that the transaction was with¬ 
in the prohibition of the statute.— 
American Trust Co. v. California- 
Western States Life Ins. Co., Cal. 
App., 76 P.2d 201, followed in Cali¬ 
fornia-Western States Life Ins. Co. 
V. Pacific American Co., Cal.App., 76 
P.2d 208 and California-Western 
States Life Ins. Co. v. Tucker, Cal. 
App., n P.2d 209. 
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78. Tenn.— Parnell-Love Lumber 

Co. V. Wiggs. 230 S.W. 391, 144 
Tenn. 113 

79. U.S.—West Penn Chemical, etc., 
Co. V Prlntice, Pa.. 236 F. 891, 150 
C.C.A. 163 

Cal.—Stevens v. Boye.^ Hot Springs 
Co., 298 l\ 508, 113 Cal.App. 479. 

80. Ohio.—Morgan v. Lewis, 17 N.B 
558, 46 Ohio St. 1—State Banking, 
etc., Co. V Mitchell Co., 14 Ohio 
N.P.N.S., 49. 

81. N.y—Joseph V. Raff, 81 N.Y.S. 
46, 82 App.Div. 47, affirmed 68 N.B 
1118, 176 N.Y. 611. 

88. Cal.—Knowles v. Sandcrcock, 40 
r 1047, 107 Cal. 629. 

Conn.—Byrne v. Schuyler Electric 
Mfg. Co.. 31 A. 833. 65 Conn. 836, 
28 L.R.A. 304. 

D C —Washington Gas Light Co. v. 
Dann. 70 F.2d 746. 63 App.D.C. 
142. certiorari denied 54 S.Ct. 859, 
292 U.S. 649, 78 L.Ed. 1499. 

N.J.—State V. Atlantic City, etc., R. 
Co., 72 A. Ill, 77 N.J.Law 466. 

N.Y.—People v. Marcus. 267 N.Y.S. 
424. 235 App.Dlv. 397, affirmed in 
part and reversed in part on other 
grounds 186 N.B. 97. 261 N.Y. 268. 

Ohio.—Manington .v. Hocking Valley 
Ry. Co.. 9 Ohio N.P.,N.S.. 641. 

Tenn.—Dillard & Coffin Co. v. Rich¬ 
mond Cotton Oil Co., 204 S.W. 768. 
140 Tenn. 290. 

Wis.—Miller v. Milwaukee Odd Fel¬ 
lows Temple, 240 N.W. 193, 206 
Wis. 647—^Kappers v. Cast Stone 
Const. Co.. 200 N.W. 876, 184 Wis. 
627. 

14a C.J. p 284 notes 24, 25. p 285 
note 26. 
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express statutory provisions.** A corporation may 
hold stock in other corporations where the power 
has been conferred by statute,but the power is 
limited in accordance with the restrictions impos¬ 
ed,*® and all requirements of the statute must be 
complied with.** Where not contrary to the gener¬ 
al law, a corporation when specifically authorized by 
its charter may purchase stock in other corpora¬ 
tions.**^ It is obvious that, where the purchase of 
stock by the corporation would amount to the en¬ 
gaging in a business outside of the scope of its char¬ 
ter, such a purchase cannot be permitted.** 

What law governs. Authority given by the law 
of the state in which the corporation was formed to 
purchase the shares of corporations of that or of 
other states docs not authorize it to purchase the 
stock of a foreign corporation in a manner not au¬ 
thorized by the laws of the state in which such for¬ 
eign corporation is organized,** nor to purchase the 
slock when the public policy of the other state pro¬ 
hibits the control of one corporation by another.** 

Subscriptions to stock. The power to subscribe to 


stock of a corporation about to be organized, like 
the power to take and hold stock in an existing cor¬ 
poration, must, according to the generally accepted 
rule, be expressly or impliedly conferred,*^ al¬ 
though in some jurisdictions it has been held that 
in the absence of any restriction in the grant of cor¬ 
porate powers, prohibiting a corporation from sub¬ 
scribing to the capital stock of another corporation. 
It may make such a subscription.** This is partic¬ 
ularly true where there is an express power to buy 
and sell personal property of every description.** 

Construction of particular statutes. A general 
provision that every corporation as such shall have 
power to acquire and hold the stocks of other cor¬ 
porations must be construed with reference to the 
purpose for which the corporation is organized.*^ 
Where a general incorporation act authorizes the 
formation of corporations except for certain speci¬ 
fied purposes and permits corporations formed un¬ 
der such law to purchase and hold the stock of other 
corporations, a corporation organized under such 
law cannot hold stock in a corporation which is cre¬ 


ss: Til —Hall V. Woods. 156 N E. j 

258. 325 Ill 114 | 

14a C.J. p 287 note 53 

Bacovory of paymeiita 

A corporation, allhouf?h It is not | 
permitted to purchase stock in an¬ 
other corporation, may recover pay¬ 
ments made for this purpose on 
breach of contract by the latter — 
Board of Trustees of Northwestern 
Coll«.'Ke V. Watertown Buildintj^ & 
l.oan Ass’n. 235 N.W. 432, 204 Wis. 
214. 

M. Ill.—Hall V. Woods. 156 N.E 

258. 325 III 114-—Hoth v. Ahreiis- 
feld, 21 NE.2d 21. 300 111 App. 
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Mich —Trembert v Mott. 261 N.W. 

109, 271 Mich. 683. 

Mont.—MacGinnis v. Boston, etc.. 
Cons. Copper, etc., Min. Co, 75 P. 

89. 29 Mont. 428. 

N. C.—(Mtizens’ Bumber Co. v. Elias. 
154 S.E. 54. 199 N.C. 103. 

Pa.—In re Corporations for Holdini? 
Stock, 10 Pa.Dist. & Co. 792—In re 
York Rys. Co. 44 Pa.Co. 678. 

R.I —Liandin v. Carlson, 177 A. 143, 
55 R.I. 18. 

14a C.J. p 286 note 35, p 286 notes 
36-38. 

Bffeot of iatorlooklBg dirootoratos 

Where the purchase of stock in 
another corporation is permitted it is 
not invalidated merely because of 
interlocking directorates.—Roberts v. 
Prisk, 284 P. 984. 103 Cal.App. 699. 

86^ Mo.—State ex rsl. City of St. 
Louis V. Public Service Commis¬ 
sion of Missouri, 72 S.W.2d 393. 
tn Mo. 442—Stets ox rsl. City of 


St Louis V. Public Service Com¬ 
mission of Missouri, 66 S W 2d 
398. 331 Mo. 1098. 

N Y —New York State Eleciric Cor¬ 
poration V I*ublic Service Commis¬ 
sion of New York, 182 NE 237. 
260 N Y. 32. dismissing appeal 236 
N Y.S 411, 227 AppBiv. 18, and 
motion denied 171 N E. 780, 253 
N Y 535 

86. Wis —Kappers v. Cast Stone 
Const Co. 200 NW. 376, 184 Wis 
627 

Assent of stockholders is neces¬ 
sary when required by statute.—Knp- 

pers V. Cast Stone Const Co., 200 N. 

W 376. 184 Wis. 627—14a C.J. p. 287 

note 65 

87. Cal.—Bailey v Guaranty Liqui¬ 
dating Corporation, 60 l\2d 679, 16 
CalApp.2d 401. 

Ga.—Winter v. Southern Securities 
Co.. 118 S.E. 214, 155 Oa. 590. 

Mass.—Fornald v. Frank Kid Ion Co., 
140 N.E 421. 246 Mass. 64. 

N.C.—Citizens’ Lumber Co. v. Elias, 
154 SE. 54. 199 N.C. 103. 

,S.C —Beckroge v. South Carolina 
l*ublic Service Co., 193 S.E. 315, 
186 S.C. 210. 

Va.—City Coal A Ice Co. v. Union 
Trust Co. of Maryland, 125 S.E. 
697. 140 Va. 600. 

Wash.—Day v. Uecla Mining Co., 217 
P. 1, 126 Wash. 50. 

14a C J. p 285 note 34. 

88. U.S.—Bancroft & Sons Co. v. 
Bloede, Md., 106 F. 396. 45 C.C.A. 
354. 52 L.R.A. 734, certiorari de¬ 
nied 21 S.Ct. 924, 181 U.S. 620, 46 
L.Ed. 1081. 


Ohio.—Manington v. Hocking Valley 
Ry. Co.. 9 Ohio N.P..N.S.. 641. 

14a C J. p 285 note 28. 

89. U.S—Central Life Securities Co. 
V Smith, III, 2.76 P. 170, 149 C C.A. 
360. 

90. N.J.—Coler v. Tacoma R , etc , 
Co, 54 A 418, 65 N.J.Eq 347, 103 
Ani.S R 786. 

91. Ill —Converse v. Emerson, 90 N 
E 269, 242 111 619. 

Tenn —McCamphell v. Fountain 
Head R. Co. 77 S W. 1070. Ill 
Term. 5.5. 102 Am.S.R. 731. 

14a C.J p 285 note 30. 

Zssnanoe of stock in proportion to 
contributions 

Where, after a corporation has 
contributed to a joint venture to 
handle real estate within its charter 
powers, the enterprise is incorporat¬ 
ed to enable it to lake title to the 
real estate and stock is issued in 
proportion to the contributions, it 
has been held that the question as to 
whether a corporation generally can 
subscribe for or purchase other cor¬ 
poration slock is not involved —^W. 
H Shenners Co. v. Lake Worth Real¬ 
ty & Building Co., C.C.A.W 18 .. 45 P.2d 
297. certiorari denied 61 S.Ct. 866, 
283 U.S. 833, 75 L.Ed. 1446. 

98. Ga.—Cox v. Hardee, 68 S.E. 932, 
135 Ga. 80—Quitman Oil Co. v. 
McRee, 88 S.E. 921, 18 Ga.App. 
128. 

14a C.J. p 285 note 31. 

93L Ga.—Quitman Oil Co. v. McRee. 
supra. 

94. Idaho.—Riley v. Callahan Min. 
Co.. 155 P. 665. 28 Idaho 625. 
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ated for a purpose not authorized by such general 
law.®5 A statutory authority to purchase stock in 
similar corporations will not be construed to be lim¬ 
ited to purchases for investment in the absence of 
anything to the contrary in the statute.®® Under a 
statutory permission to purchase or otherwise ac¬ 
quire shares of stock in other kindred but not com¬ 
peting corporations the representatives of a corpo¬ 
ration may in the absence of fraud subscribe for it 
to the capital stock of another corporation caused 
by it to be formed through them.®*^ A subscription 
to stock in a civic enterprise is authorized by a stat¬ 
ute permitting corporations to contribute to civic 
enterprises.®® A statute which provides that it shall 
not be lawful for a corporation to use any of its 
funds in the purchase of any stock in any other cor¬ 
poration does not limit a corporation in its power 
to sell its property and take stock in payment there¬ 
for,®® or to take such stock in the payment of a 
debt.i A statute prohibiting a general corporation 
to use stock or funds in banking operations prohib¬ 
its it from acquiring bank stock,® but a statute which 
prohibits a general corporation from engaging in 
banking or exercising any banking powers does not 
prohibit the acquisition of bank stock.® Where a 
statute prohibits the purchase of stock in other cor¬ 
porations, permission to purchase such stock in com¬ 
peting corporations or corporations engaged in other 
businesses is not conferred by a subsequent statute 


authorizing such corporations to purchase property 
necessary to their business.^ 

Construction of particular charter powers. A 
power to invest in the shares of other corporations 
is to be construed as incidental to the charter pur¬ 
poses of the corporation and not as authorizing the 
initiation or promotion of new enterprises different 
in character and scope from that for which the orig¬ 
inal charter was granted.® Under a power to pur¬ 
chase the stock of other corporations the corpora¬ 
tion has an incidental power to contract to pay for 
such stock in such a way and upon such conditions 
as are advantageous.® A corporation may promote 
a new corporation to conduct a similar business, 
where it is authorized, in addition to manufactur¬ 
ing, to acquire stocks of corporations and vote there¬ 
on.^ Under power to buy and sell real estate or oth¬ 
er property it has been held that a corporation has 
power to purchase corporate stock.® 

b. Implied Powers 

Although express authority Is lacking, a corporation 
may acquire stock In other corporations as incidental 
to or for the purpose of facilitating Its business, to avoid 
a loss, or to invest Its surplus funds. 

In the absence of express authority, in some ju¬ 
risdictions it is held that a corporation may acquire 
stock in other corporations as incidental to, or for 
the purpose of facilitating, its business,® but a cor¬ 


es. U.S—Central Life Securities Co. 
V. Smith, Ill., 236 P. 170, 149 C.C. 
A. 360. 

ea U.S.-—Blffelow V. Calumet & 
Hecla Min. Co., C C.Mich, 167 P. 
704, afllrmed 167 P. 721, 94 C.C.A. 
13. 

97. U.S—^Kardo Co. v. Adams. Ohio, 
231 P. 960, 146 C.C.A. 146. 

98. Tex.—A. J Anderson Co. v. Citi¬ 
zens' Hotel Co., Clv.App., 8 S.W.2d 
702. error refused—Adams Nat. 
Bank v. Adams Co., Civ.App., 298 

S.W. 309—James McCord Co. v. 
CUizen.s’ Hotel Co., Clv.App., 287 
S.W. 906. 

99. N.Y—Holmes, etc., Mfg. Co. v. 
Holmes, etc., Meta] Co., 27 N.E. 
831, 127 N.T 252, 24 Am.S.R. 448, 
anirmliig 5 N.Y.S. 937. 

1. N.Y.—Holrne.s, etc., Mfg. Co. v. 

Holmes, etc.. Metal Co., supra. 

8. U.S—Ni-ttlea v Rhett, C.C.A.S.C., 
94 F.2d 42, reversing, D.C., 20 P. 
Supp. 48—Nettles v. Rhett, D.C.S. 

C. , 24 P.Supp. 304—I>ixon v. Dial, 

D. C.S.C., 24 KSupp. 264. 

Purpose of statute 

A South Carolina statute prohibit¬ 
ing use, in banking operations, of 
stock or funds of corporation or¬ 
ganized under general laws. Is in¬ 
tended to maintain higher degree of 


responsibility required of bank stock¬ 
holders under South Carolina consti¬ 
tution.-—Nettles V. Rhett. C.C.A.S.C., 
94 P.2d 42, reversing, D.C., 20 P.Supp. 
48. 

Zilmltatlon on general statute 

The statute providing that no part 
of capital stock or any of the funds 
of a South Carolina private corpora¬ 
tion should be used or employed di¬ 
rectly or indirectly in banking oper¬ 
ations creates a special limitation 
upon the general corporate powers 
enumerated In another statute au¬ 
thorizing corporations to acquire 
shares of stock in other corporations, 
and effectively interdicts the pur¬ 
chase of bank stock by South Caro¬ 
lina corporations.—Dixon v. Dial, D. 
C.S.C., 24 P.Supp. 264. 

3. Ill.—Planagan v. Madison Square 
State Bank, 11 N.E.2d 969, 292 Ill. 
App. 448. 

4. U.S.—De la Vergne Refrigerat¬ 
ing Mach. Co. V. German Sav. Inst., 
Mo., 20 S.Ct. 20, 176 U.S. 40, 44 L. 
Ed. 65. 

Purchase of iusolvaut rival's stock 
to prevent reorganisation 

Under a statutory permission to 
manufacluring corporations to hold 
the stock of other corporations en¬ 
gaged in mining, manufacturing, or 
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transporting materia] required in the 
business of the corporation for a 
limited period and while the corpo¬ 
rations whose stock is held are en¬ 
gaged In furnishing and transport¬ 
ing such material, a corporation is 
not authorized to purchase the stock 
of an insolvent rival concern for the 
purpose of preventing a reorganiza¬ 
tion and obtaining its patronage.— 
De la Vergne Refrigerating Mach. 
Co. V. German Sav. Inst., supra. 

5w U.S.—Robinson v. Holbrook, C.C. 
R.I., 148 P. 107. 

6. U.S.—Ingraham v. National Salt 
Co.. N.Y., 130 F. 676, 66 C.C.A. 64. 
certiorari denied 26 S.Ct. 760. 201 
U.S. 644, 60 L.Ed. 902. 

7. N.J.—Rubino v. Pressed Steel 
Car Co., Ch.. 63 A. 1050. 

8. Iowa.—Calumet Paper Co. v. 
Stotts Inv. Co.. 64 N.W. 782. 96 
Iowa 147, 59 Am.S.R. S62. 

14a C.J. p 287 note 49. 

9. Ariz.—Durham v. Firestone Tire 
& Rubber Co., 66 P.2d 648, 47 Ariz. 
280. 

Cal.—Evans v. Bailey, 4 P. 1089, 66 
Cal. 112. 

Md.—Booth V. Robinson, 55 Md. 419. 
Mass.—Pernald v. Frank Rldlon Co., 
140 N.E. 421. 246 Mass. 64. 
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poration organized for one purpose cannot, as inci¬ 
dental to that purpose, purchase and hold stock in 
a corporation formed for an entirely different pur¬ 
pose.^® Where a corporation is given power to 
guarantee the bonds of other corporations, the pow¬ 
er to acquire stock in such corporations may be im¬ 
plied therefrom.il 

The power to subscribe to stock in other corpora¬ 
tions may be impliedly conferred.12 However, a 
corporation which is formed for the purpose of 
manufacturing and selling specific articles has no 
implied power to 'subscribe for stock in other cor¬ 
porations.!* 

Avoidance of loss; taking as security or in pay¬ 
ment, A corporation may have the power take 
the stock of other corporations as incident to its in¬ 
herent right to protect its own interests and to pro¬ 
tect its stockholders from loss owing to some pe¬ 
culiar exigency in the affairs of the corporation,!^ 
and although it may be beyond the power of the 
corporation to take and hold stock under ordinary 
circumstances.!® So a corporation may hold stock 
of another as security for a debt!® or take such 
stock in payment of a debt.!*^ A statutory provision 
that a corporation may take stock in payment of 
debts owing to it would seem to apply only to cor¬ 
porations actually engaged in carrying out the pur¬ 


poses of their creation.!* A subscription by a cor¬ 
poration for stock in another corporation which is 
in the process of organization paying par on such 
subscription in assets taken from its business cannot 
be justified as an exercise of the power of a corpo¬ 
ration to accept stock for the purpose of realizing 
something out of an otherwise uncollectable debt.!® 

Investment of surplus funds. Where the exer¬ 
cise of such a power is not forbidden by the charter 
or the nature of the business of the corporation, it 
may invest surplus funds in the stock of other cor¬ 
porations provided it acts in good faith and without 
unlawful purpose.®® So it has been held that a 
corporation may, without express authority in its 
charter, invest its idle money in dividend paying 
stock of another corporation.®! 

c. Buying and Selling in Coarse of Baldness 

A solvent corporation may buy and aell the etoek of 
another corporation If done In the uiual course of buai- 
nest. 

A solvent corporation may buy and sell the stock 
of another corporation if done in the usual course 
of business,®® and, although a corporation may be 
without power to purchase and own stock in another 
corporation, it may act as a broker in buying and 
selling.®® Where the statute authorizes corpora¬ 
tions to be formed for purposes for which individu- 


Mo.—NiedrInKhaus v. William F , 
Niedrinf^huus Inv. Co., 46 S W.2d 
828, 329 Mo. 84--Slate ex inf Gen¬ 
try V. Lonif-Bell Lumber Co,, 12 
S.W.2d 64. 321 Mo 461 
N.J —Helfman v, American Lifi:ht & 
Traction Co., 187 A. 640, 121 N.J. 
Eq 1. 

14a C.J. p 287 note 69. p 763 note 24 
[b]. 

Purchase to acquire patent rights 

Corporation’s contract to partici¬ 
pate with another corporation in pur¬ 
chase of third corporation’s stock in 
order to acquire right to manufac¬ 
ture under radio patents held by lat¬ 
ter corporation was held within first 
corporation's charter power to deal 
in radios.—Irving Trust Co. v. 
Deutsch, C.C.A.N.Y.. 73 F.2d 121, 

modifying, D.C., 2 F.Supp. 971 and 
certiorari denied Biddle v. Irving 
Trust Co.. 66 S.Ct. 406, 294 U.S. 708. 
79 L.Ed. 1243, rehearing denied 55 S. 
Ct. 614, 294 U.S. 733. 79 L.Ed. 1262. 
certiorari denied Deutsch v. Irving 
Trust Co.. 66 S.Ct. 406. 294 U.S. 708, 
79 L.Ed. 1243. Hammond v. Irving 
Trust Co.. 66 S.Ct. 405, 294 U.S. 708. 
79 L.Ed. 1243. Irving Trust Co. v. 
Mendes, 65 S.Ct. 405, 294 U.S. 708. 
79 L.Ed. 1248 and Bell v. Irving 
Trust Co., 65 S.Ct. 406. 294 U.S. 709. 
79 L.Bd. 1248. 


Stock In subsidiary oorporatiou 

Corporation may Indirectly carry 
on business activities by ownership 
of stock in subsidiary corporations. 
—State ex inf. Gentry v. Long-Bell 
Lumber Go.. 12 S.W.2d 64, 321 Mo. 
461. 

10. U.S.—Sumner v. Marry, C.C.Me., 
23 F.Cas.No.13.609, 3 Woodb. & M 
106 . 

Ohio —Columbus, etc., R. Co v. 
Burke, 10 Ohio Dec., Reprint, 136, 
19 Cinc.L.Bul. 27. 

14a C.J. p 288 note 60. 

11. U.S.—Louisville Trust Co. v. 
Louisville. N. A. & C. R. Co.. Ky.. 
75 F. 433, 22 C.C.A. 378, modified 
on other grounds 19 S.Ct. 817, 174 
U.S. 652, 43 L.Ed. 1081. 

12. Pa.—^Watts' Appeal, 78 Pa. 370. 

13. Ill.—Converse v. Emerson, 90 
N.E. 269, 242 Ill. 619. 

14. Mo.—Niedringhaus v. William P. 
Nledringhaus Inv. Co., 46 S.W.2d 
828, 329 Mo. 84. 

14a C.J. p 288 note 66. 

Xexuberbhip in mutual agvociatiou 
• A corporation has power to be¬ 
come a membox nf a mutual insur¬ 
ance association tor the purpose of 
its own protection, notwithstanding 
the general rule against purchasing 
shares in other corporations.—Stone 
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v. C., D. & T Traction Co., 4 Ohio 

N.P..N.S., 104. 

15. Iowa.—Fidelity Ins. Co. v. Ger¬ 
man Sav. Bank, 108 N.W. 958, 127 
Iowa 691. 

16. Wls —North Ave. State Bank v. 
Excelsior Mut. Building & Loan 
Ass’n, 240 N.W. 17B, 207 Wis. 260. 

14a C.J. p 288 note 68. 

17. Gr—J L. Young Co. v. Mln- 
chew, 155 S.E. 356, 42 Ga.App. 
228. 

14a C.J. p 288 note 69. 

16. U.S.—Metcalf v. American 
School Furniture Co., C.C.N.Y., 122 
P. 115. 

19. U.S—Irvine v. Chicago, Wil¬ 
mington & Vermillion Coal Co., III., 
200 P. 963, 119 C.C.A. 333—<’on- 
verse v. Gardner Governor Co., III., 
174 F. 30. 98 C.C.A. 16. 

20. Md.—^Booth v. Robinson, 55 Md. 
419. 

N.H.—Pearson v. Concord R. Corp., 
62 N.H. 537, 13 Am.S.R. 590. 

21. Ohio.—Smith v. Newark, etc.. 
R. Co.. 8 Ohio Clr.Ct. 683, 4 Ohio 
Cir.Dec. 356. 

22. Conn.—Byrne v. Schuyler Elec¬ 
tric Mfg. Co.. 31 A. 833, 65 Conn. 
336, 28 L.R.A. 304. 

23. Ill.—Greene-Grieb-Sherman Co. 

I V. Quinlen Co., 148 IlLApp. 1. 
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als may lawfully associate themselves, a con^oration 
may be formed for the express purpose of purchas¬ 
ing, holding, and selling stock in other corporations 
and have power to do so.^^ 

d. Sale of Property for Stock 

A corporation has no power to exchange Its property 
for stock in another corporation unless such power has 
been expressly or impliedly conferred, and as against 
minority stockholders it may not do so except under ex¬ 
ceptional circumstances. 

Under express statutory permission, a corporation 
may sell or exchange its property to another corpo¬ 
ration for stock therein.25 Where a corporation 
has power to sell all^^ or substantially all^^ of its 
property and also has power to purchase and sell 
the stock of other corporations it has power to dis¬ 
pose of its proi)erty to another corporation in return 
for stock therein. So, where a corporation has, un¬ 
der its charter, the right to dispose of its property 
and to dissolve its corporate existence, it may, if the 
transaction is bona fide, accept stock in another cor¬ 
poration in payment of the price f)f its property 
sold.^* A going corporation has no implied power 
to dispose of its assets to another corporation for 
stock therein, there being no intention to wind up 
its affairs and distribute its assets.-^ A coqioration 
cannot, as against minority stockholders, dispose of 
its property for corporate stock except under excep¬ 
tional circumstances,as where the disposition of 
the corporate property is of urgent and immediate 


necessity and no cash purchaser is available,*^ or 
where a substantially larger sum is realized by a 
trade than would be derived from a sale for cash,32 
and as against a minority stockholder, it cannot sell 
all of its property for stock in another corporation 
in order to distribute the proceeds to stockholders,33 
although it may do so with the consent of all its 
stockholders.34 As a means of closing up the cor¬ 
porate business, a corporation may sell all of its 
property to another corporation, taking payment in 
shares of the new corporation, to be distributed 
among those of its stockholders who are willing to 
receive it, or to be converted into money by those 
who do not desire to retain it.36 If the corporation 
is insolvent it has no power as against the objec¬ 
tions of a stockholder to transfer its property to an¬ 
other corporation in exchange for stock therein and 
with the intention of retaining such stock, and in 
such a case the transfer must, to be valid, be for the 
purpose of closing up its business and with the in- 
tenlifm of distributing the stock in kind, or of con¬ 
verting it into money and dividing it among its cred¬ 
itors and stockholdcrs.38 So far as its creditors are 
concerned, a corjxiration may exchange all of its 
property for stock in another and different corpo¬ 
ration, provided the change in the form of the as¬ 
sets is not detrimental to any of its creditors.^^ 

e. Incidental to Consolidation 

Where a corporation has power to consolidate with 


M. Cal.—Market St. R Co. v. Hell- 
man, 42 P. 225. 109 Cal 571. 

25. Mass.—Calnan v. Guaranty Sec* 

Corporation, 171 N.IC. 830, 271 

Mass. 533. 

Mich.—Voigt V. Remlck, 244 N.W. 
446, 260 Mich 19S, certiorari de¬ 
nied 53 S.Ct. 787, 289 U.S. 756, 77 
LEd. 1500. 

Traaefer to corporation’! reorganised 
entity 

Transfer of corporate property to 
corporation’s reorganized entity is 
not a “sale” within terms of charter 
or statutory enactment permitting 
directors to sell corporate assets and 
accept stock of another corporation 
in payment.—Wh'icher v. Iielaware 
Mines Corporation, 16 P.2d 610, 52 
Idaho 304. 

26. Iowa—Ontjes v Bagley, 250 N. 
W. 17, 217 Iowa 1200—Traer v. Lu¬ 
cas Prospecting Co., 99 N.W. 290, 
124 Iowa 107. 

27. Del.—Butler v. New Keystone 
Copper Co., 93 A 380. 10 Del.Ch. 
371. 

14a C.J. p 289 note 76. 

28. U.S.—Metcalf v. American 
School Furniture Co., C.C N.Y., 122 
F. 115. 

Wash.—Logie v. Mother Lode Cop¬ 


per Mines Co. of Ala.«ska, 179 P 
835, 106 Wa.sh. 208. 

22. U S —Barry v. Interstate Re- 
lineries, D C.Mo, 13 F.2d 249, 251, 
citing Corpus Juris —Easun v 
Buckeye Brewing Co., C.C Ohio, 61 
F. 156. 

14a C J. p 289 note 78. 

30. U.S —Geddes v. Anaconda Cop¬ 
per Min. Co., DC Mont., 222 F. 129, 
affirmed 245 F. 225, 157 C.C.A. 417, 
reversed on other grounds 41 S.Ct. 
209. 254 U.S. 590. 65 L.Ed. 425. 

N.Y.—Richter v. Sea Gate Ass’n, 202 
N.Y.S. 68, 207 App.Div. 673, affirm¬ 
ing 199 N.Y.S. 303, 120 Mlsc. 307. 
Transfer of property to foreign cor¬ 
poration 

In the absence of express author¬ 
ity in the act under which the cor¬ 
poration IS formed, it has no power 
to transfer all of its property to a 
foreign corporation and take in pay¬ 
ment stock therefor as again.st the 
dissenting stockholder.—Taylor v. 
Earle, 8 Hun. N.Y., 1—Frothlngham 
V. Barney, 6 Hun, N.Y., 366. 
Statutory permission 
All the property of a corporation 
may be exchanged for stock in an¬ 
other corporation although minority 
stockholders object where the ex¬ 
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change is permitted by statute when 
concurred in by a specified majority. 
—Calnan v. Guaranty Sec. t.’orpora- 
tion, 171 N.E. 830, 271 Mass. 633. 

3L Minn.—Pinkus v. Minneapolis 
Linen Mills, 67 N.W. 643, 65 Minn. 
40. 

14a C.J. p 289 note 80. 

32. U.S.—Geddes v. Anaconda Cop¬ 
per Min. Co., DC Mont. 222 F. 129. 
affirmed 246 F. 225, 157 C C.A. 417, 
reversed on other grounds 41 S. 
Ct. 209, 254 U.S. 590, 65 L.Ed. 425. 
33L Ala.—Ely ton Land Co. v. Dow¬ 
dell, 20 So. 981, 113 Ala. 177, 59 
AmS.R. 105. 

14a C.J p 289 note 82. 

34u N Y.—Holmes, etc., Mfg. Co v. 
Holmes, etc.. Metal Co, 27 N.E. 
831, 127 N.Y. 262, 24 Am.S.R. 448, 
affirming 6 N.Y.S. 937. 

35. N.H.—Bowditch v. Jackson Co., 
82 A. 1014, 76 N.H. 351, L.R.A. 
1917A 1174, Ann.Cas.1913A 366. 

14a C.J. p 289 note 84. 

36. Conn.—Byrne v. Schuyler Elec¬ 
tric Mfg. Co., 31 A. 833, 66 Conn. 
336, 28 L.R.A. 304. 

37. Ga.—Fayetteville Fourth Nat. 
Bank v. Consolidated Steamboat 
Co., 76 S.B. 1067, 12 Ga.App. 864. 
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another company^ power to acquire stock In such other 
company may be Implied. 

Where a corporation has power to consolidate 
with another company, power to acquire stock in 
such other company may be implied as a proper step 
toward consolidation or as necessarily included in 
the grant of the larger power.^s Although the stat¬ 
ute authorizes a corporation when permitted by its 
charter to acquire, hold, and dispose of shares of 
stock issued by another corporation, and in any case 
to acquire, hold and dispose of shares of stock is¬ 
sued by certain classes of corporations, including 
those engaged in a similar business and with which 
it might be consolidated, one corporation cannot cre¬ 
ate another, endow it with capital from its own as¬ 
sets and take all of its shares of stock in ex- 
change.39 

f. Control of Other Corporations 

In the absence of express permission It Is not within 
the general powers of a corporation to purchase the 
stock of other corporations for the purpose of controlling 
their management. 

One corporation may, when authorized by stat¬ 
ute, purchase a controlling interest in the stock of 
another corjioration and exercise such control;^® 
but in the absence of an express permission it is not 
within the general powers of a corporation to pur¬ 
chase the stock of other corporations for the pur¬ 
pose of controlling their management.^i It is obvi¬ 
ous that a corporation cannot hold shares of another 
corjjoration where to do so would be the creation of 
an unlaw'ful monopoly or combination in restraint 
of trade .^2 a statutory permission to acquire stock 


in another corporation for the purpose of control¬ 
ling its management docs not affect the fiduciary re¬ 
lation existing upon the part of majority holders 
toward minority holders in the absence of such stat¬ 
utory permission.43 

g. Effect of Ownership 

A corporation which owna stock of another has the 
powers and privileges of an individual owner. 

A corporation which ov/ns stock of another has 
the powers and privileges of an individual owner of 
stock.^^ That one corporation owns all the stock 
or the controlling intcr:*st of another does not of 
itself destroy the identity of the latter, see supra § 
4, or, in the absence of fraud, render the former lia¬ 
ble for the debts or liabilities of the other, sec supra 
§ 581, nor entitle it to the other’s assets, see supra § 
512. A corporation is not liable on bank stock pur¬ 
chased in the name of majority stockholders where 
the stock has never been placed on the books of the 
corporation as an asset."*® 

§ 952. Combinations, Pools, and Associations 

In general a corporation Is sublect to the general 
restrictions as to contracts in restraint of trade or in 
violation of statutes directed against monopolies and 
combinations. The power of a corporation to associate 
itself with others for certain purposes has been recog¬ 
nized. 

A corporation is subject to the same restrictions 
as an individual as to his power to enter into con¬ 
tracts in restraint of trade,*® which are considered 
in detail in respect of legality in Contracts §§ 238- 
258, or in violation of statutes directed against mon¬ 
opolies and combinations in restraint of trade, 


38. U.S.—Loulsvillo Trust Co, v. 
Louisville, N. A. & C. R. Co, Ky , 
75 F. 433. 22 C.<" A. 378, modified 
on other grounds 19 S Ct. 817, 174 
US. 552, 43 L.Kd 1081. 

Mont.—MacGinnls.s Hoston, etc.. 
Cons. Coppi*r, etc., Min. Co., 75 P 
89, 29 Mont. 428. 

14a C.J p 290 note 90. 

39. N.Y.—Schwab v. E G. Potter 
Co., 87 N.K. 670. 194 N.Y. 409, nf- 
flrminff 113 N.Y.S. 439. 129 App 
Div. 36. 

40 . U S.—Majestic Co. v. Orpheum 
Circuit. C.C.AIowa, 21 F.2d 720. 

N.J —Dittman v. Distilling Co. of 
America, 54 A. 57t», 64 N J.Eq. 537. 

Tcnn —Clark v. Memphis St. R. Co., 
130 S.W. 751, 123 Tenn. 232. 

14a CJ p 290 note 92, 

41 . U.S.—De la Vergne Refrlgerat- 
inir Mach. Co. v. German Sav 
Inst , Mo.. 20 S.Ct. 20, 175 U.S. 40, 
44 L.Ed. 65. 

111.—Dunbar v. American Tel., etc.. 
Co., 79 N.E. 423, 224 111. 9. 115 Am. 
S.R. 132, 8 Ann.Cas. 67. See Unit¬ 


ed Vacuum Sweeper Co. v. Groth, 
210 Ill.App. 358. 

Ohio—Manin^ton v. Hocking’ Valley 
Ry. Co., 9 Ohio N.P..N S., 641. 

14u C J p 290 note 93. 

42. V S.—Hrowiisville Glass Co. v. 
Appert Glass Co.. C C Pa., 136 F. 
240 

111 —People V. Union Gas, etc., Co., 
98 NE. 768, 254 111 395. Ann.Cas 
1916n 201. 

14a C J. p 290 note 94 

43. U.S.—Ilyams v Calumet & Hec- 
la. Min Co., Mich., 221 F. 529, 137 
CC.A. 239. 

44. N.Y —Green v. People's Gaslight 
& Coke Co. of Buffalo, 192 N.Y S. 
232, 118 Misc 1. alhrmed 198 N.Y.S. 
917, 206 App.Div. 647. 

Motive for purohase 

Corporation owning shares of stock 
in another corporation is entitled to 
its legal rights as minority stock¬ 
holder, although stock was pur¬ 
chased for specific purpose of inter¬ 
fering with affairs of the other cor¬ 
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poration.—Wagner Electric Corpora¬ 
tion V. Hydraulic Brake Co., 267 N. 
W. 884, 269 Mich. 560 

46. Colo —Sterling Loan & Invest¬ 
ment Co. V Litel, 223 P. 753, 75 
Colo. 34. 

46. U.S.—Oliver v. Gilmore, C.C. 
Mass., 52 F. 562. 

Ill.—Chicago Gas-Light, etc., Co. v. 
People’s Gas-Light, etc., Co., 13 N. 
K. 169. 121 111. 630. 2 Am.S.R. 124. 
14u C.J. p 291 note 96. 

Btookholders’ agreement not to oom- 
pete 

Under Civ.Code S 1278, the stock¬ 
holders having control of the good 
Will may, on a sale, agree not to 
compete.—Public Opinion I'ub. Co. v. 
Ransom, 148 N.W. 838. 34 S.D. 381, 
Ann.Cas.l917A 1010. 

47. U.S —U. S. V. Trans-Missouri 
Freight Assoc., Kan., 17 S.Ct. 640, 
166 U.S. 290, 41 L.Ed. 1007—Lang- 
don V. Branch, C.C.Ga., 37 P. 449, 
2 L.R.A. 120. 

Ohio.—State v. Standard Oil Co., 80 
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which are considered in detail in the CJ.S. title 
Monopolies §§ 15-85, also 41 CJ. p 99 note 9 to p 
178 note 33. 

Where a corporation has granted to it by charter 
a franchise intended in large measure to be exer> 
cised for the public good, any contract which dis¬ 
ables the corporation from performing those func¬ 
tions, and which undertakes without the consent of 
the state to transfer to others the rights and pow¬ 
ers conferred by the charter and to relieve the gran¬ 
tees of the burden which it imposes is a violation of 
the contract with the state and is void as against 
public policy.^® An ordinary business corporation, 
it would seem, has no power to become a party to a 
trust agreement by which, in effect, it undertakes 
with another corporation and individuals in creating 
a partnership or joint stock concern, and in further¬ 
ance of which agreement it undertakes to appoint 
agents to manage the concern in its behalf and to 
vest such agent with authority to buy and lease 
property and to obtain and exercise control over 
other corporations by acquiring their stock.^9 

Without regard to the power of a corporation to 
enter into a general partnership, considered in the 


CJ.S. title Partnership § 5, also 14a C.J. p 291 note 
4-p 293 note 16, it has been held that a corporation 
may enter into a contract with an individual which 
will have the effect of carrying out the object of its 
incorporation either directly or indirectly, and may 
provide that gains or losses of the venture shall be 
divided or borne equally by both parties.®® An 
agreement by a corporation to enter an employer’s 
association organized to facilitate the business in 
which the corporation and other members of the as¬ 
sociation were engaged, and to prevent labor dis¬ 
putes between its members and their employees, was 
not beyond its corporate powers.®^ 

Capacity of a corporation to become a party to a 
joint adventure is considered in the C.J.S. title 
Joint Adventures § 3, also 14a C.J. p 293 note 17- 
p 294 note 21. 

§ 953. Agencies 

Subject to certain quallficatloni, a corporation may 
act at an agent. 

Subject to qualifications hereinafter stated, a cor¬ 
poration may act as agent for another,®^ including 
another corporation,®® and a corporation may em- 


N.R 279, 49 Ohio St. 137, 34 Am. 
S-R. 541, 15 RR A. 146. 

Coiiaeiit to memberahlp 
A resolution to deliver the stock 
of a corporation to trustees of a 
certain association or combination, 
which is carried unanimously by the 
votes of all who are present, includ- 
Inif every member of the trustees of 
the corporation and all the stock¬ 
holders except two who own but a 
small part of the stock, and who *ln 
fact have consented to the delivery 
of the stock, has been held sufficient 
to make the corporation a party to 
the combination.—People v. North 
River Suffar Keflnine Co., 3 N Y.S. 
401, 7 N.Y.S. 406, 54 Hun 364, 2 L..R. 
A. 33, 5 L.R.A. 386, affirmed 24 N.E. 
834. 121 N.Y. 582, 18 Am.S.R. 843, 9 
L..K.A. 33. 

Bstoppel 

A corporation that has entered 
into an illegal *‘trust’* combination is 
estopped from setting up the illegal¬ 
ity of the combination in an action 
against the receiver of the “trust.”— 
Pittsburgh Carbon Co. v. McMillin, 6 
N.Y.S. 433, 63 Hun 67, 23 Abb.N.Cas. 
298. 

48 . U.S.—Thomas v. West Jersey R. 

Co., Pa., 101 U.S. 71, 26 L.Ed. 960. 
14a C.J. p 291 note 99. 

48 . U.S.—American Preservers 

Trust V. Taylor Mfg. Co., C.C.Mo., 
46 F. 152. 

Mi Cal.—Bates v. Coronado Beach 
Co., 41 P. 865, 109 Cal. 160. 

51. N.Y.—^McCord v. Thompson- 


Starrett Co., 112 N.Y.S. 902, re¬ 
versed on other grounds 113 N.Y.S. 
386, 129 AppDiv. 130. 

Ohio.—Miller, DuBrul & I»eters Mfg 
Co. V. Laidlaw-Dunn-Gordon Co., 
4 Ohio N.P.,N.S., 554. 

Tex.—Eastern States Petroleum Co. 
V Texas & N O. R. Co., Civ.App., 
114 S.W.2d 408. 413, quoting Cor¬ 
pus Jnris. 

52 . U.S.—Consolidated Indiana Coal 
Co. V. National Bituminous Coal 
Commission, C.C.A., 103 F.2d 124. 
Or—Killingsworth v. Portland Trust 
Co., 23 P. 66. 18 Or. 351, 17 Am. 
S.R. 737, 7 L..R.A. 638. 

14a C.J. p 294 note 22. 

Mastsr and ssrvaat 

(1) “The relation of principal and 
agent, or master and servant, may 
exist between a corporation and an 
employer, as well as between in¬ 
dividuals.”—McWilliams v. Detroit 
Cent. Mills Co.. 31 Mich. 274. 

(2) The relation of master and 
servant may exist between corpora¬ 
tions as well as between individuals. 
—Alabama Power Co. v. Bodine, 106 
So. 869. 213 Ala. 627. 

(8) But it has been said that this 
“would seem to be a misconception 
of the relation of master and serv¬ 
ant.”—Kourik v. English, 100 S.W.2d 
901, 905. 340 Mo. 367. 

VndisoloBSd prlaoipsl 
Corporation may act as agent for 
undisclosed principal.—^Longo v. 

Liewis, 262 lll.App. 401. 
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Zasnranoa agaat 

(1) According to some cases a cor¬ 
poration, if duly authorized, may car¬ 
ry on the business of an insurance 
agency through the medium of duly 
qualifled and licensed natural per¬ 
sons notwithstanding a statutory 
provision requiring a license. 

Ky.—Saufley v. Botts, 272 S.W. 408, 

209 Ky. 137—Rogers v. Ramey, 248 
S.W. 254. 198 Ky. 138. 

Neb.—O G. Pierce Co. v. Century 
Indemnity Co., 285 N.W. 91. 

(2) Issuance of license to corpo¬ 
ration as insurance agent or broker 
see the C.J.S. title Insurance 9 86. 
also 32 C.J. p 999 note 73. 

Agency for members 

A board of commerce incorporat¬ 
ed under the law of Pennsylvania, 
had power to act as agent for its 
members in collection of overcharges 
paid by them to railroad carriers, 
and to contract for compensation for 
its services.—In re George Walter & 
Sons, D.C.Pa., 8 F.2d 267, modified on 
other grounds, C.C.A., 10 F.2d 468. 

53 . U.S.—Detroit Motor Appliance 
Co. V. General Motors Corporation, 
D.C.Ill., 6 F.Supp. 27—In re Ken¬ 
tucky Wagon Mfg. Co., D.C.Ky., 3 
F.Supp. 958, affirmed, C.C.A., 71 F. 
2d 802, certiorari denied Laurent v. 
Stiles, 65 S.Ct. 142, 293 U.S. 612, 79 
L.Bd. 701. 

Del.—Philadelphia Storage Battery 
Co. V. Radio Corporation of Amer¬ 
ica, Ch., 194 A. 414, rehearing de¬ 
nied 2 A.2d 80. 
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ploy another corporation to represent it as an agent, 
as shown infra § 999. The fact that in order to act 
as agent the corporation must act through the in¬ 
strumentality of its own officers and agents does 
not involve a delegation of powers.®^ 

A corporation has no power to act as agent in 
violation of express or implied limitations on its 
powers contained in its charter,®® but the power 
may be conferred by implication.®® Under a gener¬ 
al power to form a corporation for the purpose of 
carrying on any lawful business or enterprise, a cor¬ 
poration may be formed for the purpose of carrying 
on the business,of agency.®^ Where a corporation 
has no power to engage in a particular business as 
principal, it would seem that it has no right to do 
so as agent for another.®* 

While at common law there is no prohibition 
against the engaging in the business of real estate 
brokerage by a corporation, statutes in some juris¬ 
dictions prevent a corporation from engaging in 
such business.®* 

A corporation, where the |)ower is conferred by 
its charter, has capacity to execute a deed as at¬ 
torney in fact for another.®® On the other hand, 
it has been held that under a statute providing that 
in all mortgages a clause may be inserted authoriz¬ 
ing the mortgagee or any other person named there¬ 
in to sell the mortgaged premises, a corporation 


cannot be given such a power of salc,®i but, where 
the assignees of a corporate mortgagee are by the 
terms of the mortgage authorized to sell, an indi¬ 
vidual assignee of such mortgagee is authorized to 
exercise the power.®* 

Whether or not a corporation has been constituted 
an agent is determinable from the particular con¬ 
tract between, or the circumstances surrounding, the 
alleged principal and agent.®* 

§ 954. Interfering and Assisting in Legal 
Proceedings 

A corporation may Intervene and aaslat In legal 
proceedingt provided such proceedings affect its rights 
or privileges. 

Not only may a corporation bring suit directly in 
its own name on a cause of action accruing to it, 
as shown infra §§ 1287, 1289, but it may, by em¬ 
ploying attorneys or paying costs, interfere and as¬ 
sist in legal proceedings in respect of matters which 
either directly or indirectly affect itself or its priv¬ 
ileges.®^ It cannot, however, interfere or assist in 
any way, or apply the corporate funds, in legal pro¬ 
ceedings which do not involve or affect the corpo¬ 
rate rights or privileges.®® 

§ 955. Taking of Oath 

A corporation cannot take ah oath, but in general 


Mo—Kourlk v. Engrllsh, 100 S.W.2d 
901. 340 Mo 367. 

14 C.J. p 294 note 22. 

M. Or—Killlnffsworth v. Portland 
Trust Co. 23 V. 66. 18 Or. 351, 355. 
17 Am S.R. 737. 7 L..R.A. 638. 

14a C.J. p 294 note 28. 

S6. Ala—West In-house Mach Co. v. 

Wilkinson. 79 Ala. 312. 

14a C.J. p 294 note 23. 

56. Kan.—Advance Rumely Thre.sh- 
er Co. V Evans Metcalf Impl. Co. 
175 P. 892. 103 Kan. 532. 

14a C.J. p 294 note 24. 

57. La.—State v. Michel, 36 So. 869. 
113 La. 4. 

58. N.Y.—Jemison v. Jefferson Citi¬ 
zens* Sav. Bank. 25 N.E. 264. 122 
N.Y. 135, 19 Am.SR. 482, 9 L.R.A 
708. 

59. Ill.—George J. llaberer & Co. v 
Smerling. 138 N.E. 675. 307 Ill. 
191, affirming 226 lll.App. 336- 
Zehr V. Zehr. 203 lll.App. 684. 

60. Or.—Klllingsworth v. Portland 
Trust Co., 23 P. 66, 18 Or. 351, 17 
Am.S.R. 787. 17 L.K.A. 638. 

61. Md.—Prostburg Mut. Bldg. As¬ 
soc. V. Lowdermilk, 60 Md. 176. 

14a C.J. p 296 note 80. 


66. Md.—Chilton v. Brooks, 18 A. 

868. 71 Md. 445. 

63. OoBtraot ’witb partBersbip 

A corporation may enter into a 
contract with a partnership by which 
the corporation is to make advances, 
bear losses, and receive profits, with¬ 
out becoming an agent in the enter¬ 
prise.—Fordyce v. Helvering, C.C.A., 
78 F.2d 525, 

Faymeat over of net inoome 

A contract by which the United 
Press of New York agreed to pay its 
net monthly income to the United 
ITe.ss of Illinois, the business of the 
New York corporation, including the 
collection of its revenue and the 
payment of its expense, to be con¬ 
ducted without Interference from the 
Illinois concern, and as a considera¬ 
tion the latter guaranteed the pay¬ 
ment of a certain dividend on the 
.stock of the former, did not consti¬ 
tute the New York corporation the 
.agent of the Illinois corporation in 
the conduct of the business of the 
former concern as far as third per¬ 
sons were concerned, and hence the 
New York corporation could maintain 
an action for breach of a contract 
assigned to it before the consolida¬ 
tion agreement.—^United Press v. A. 
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S. Abell Co, 68 N.Y.S. 613, 58 App. 
Div. 611. 

64. Conn.—Har bison v. Hartford 

First Presb. Soc., 46 Conn. 629, 33 
Am.R. 34. 

Ga.—Macon v. Cummins, 47 Ga. 321. 
Me.—Baker v. Windham, 13 Me. 74. 
14a C J. p 296 note 57. 

65. Wls—Butler v. Milwaukee, 15 
Wis. 493. 

Interest not snttclent 

Where suit was instituted against 
the directors of a corporation in¬ 
dividually by some of the minority 
stockholders to cancel a sale of the 
stock to the directors for alleged 
misrepresentations, the corporation 
cannot provide funds for the defense 
of the suit without the unanimous 
vote of all its stockholders, although 
such defense w'as approved by the 
unanimous vote at a stockholders' 
meeting at which not all of the 
stockholders were represented and 
the notice for which had not stated 
any special business was to be 
transacted, the mere indirect inter¬ 
est of the corporation in respect of 
the reputation of its directors being 
insufficient to authorize such defense. 
—Jesse V. Four-Wheel Drive Auto 
Co., 189 N.W. 276, 177 Wls. 627. 
Practice of law by corporation see 
infra S 966. 
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the duly authorized agent of a corporation may take an 
oath in Its behalf. 

A corporation aggregate cannot take an oath,®® 
and it follows that whtMi the person doing an act 
is required to take an oath, and when no delegation 
of authority is allowed, the corporation itself can¬ 
not perform the act, in the absence of a statute au¬ 
thorizing it to do so.®7 Generally, however, when 
a corporation is granted powers enjoyed by individ¬ 
uals, and an oath is required in the exercise of such 
powers, it may be made by its duly authorized 
agent.®® It has also been held that when a proper 
officer makes an affidavit for, and in the name of. 
the corporation his affidavit is the act of the corpo¬ 
ration.®® 

Questions as to who may make affidavits in behalf 


of corporations are considered generally in affida¬ 
vits § 8, and in respect of affidavits in attachment 
proceedings in § 1351 infra. 

§ 956. Practicing Profession 

a. In general 

b. What constitutes practice and acts 

prohibited 

a. In General 

A corporation cannot In general practice a learned 
profession, and statutes In terms prohibiting such prac¬ 
tice are valid. 

It is not within the power of a corporation to car¬ 
ry on the business of practicing one of the learned 
professions'^® among which may be mentioned spe¬ 
cifically law,*^! and among which may be mention- 


66. Cal.—Old Settlers’ Inv. Co. v. 
White, 110 P. 922, 15« Cal. 236. 

14a C.J. p 296 note 59. 

67. Md —Qiieoii City Perpetual 
Kldpr. Asaoo. v. Price, 63 Md. 397. 

14a C.J. p 296 note 60. 

68. Ala.—Planters’, etc.. Bank v. 
Andrews, 8 Port. 404 

14a C.J. p 296 note 61. 

69. Mont —Nevin-Krank Co v. Hu¬ 
bert, 23 4 P. 959, 67 Mont 50—Thc- 
din V, F^lrst Nat Bank, 214 P, 956, 
67 Mont. 65. 

“A corporation is a lepal entity, 
and can art only throuffh its officers 
or other quallfled aj^ents, but when¬ 
ever a proper officer makes an affi¬ 
davit for and In the name of the cor¬ 
poration, he does not act as its 
aftent; he exorcises the corporate 
powers of the entity In the only way 
in which they can be exercised and 
the affidavit Is the corporate art. 
The oorpoiatlon arts per se and not 
per alium.”—Ullman Co. v. Adler, 
196 P. 157, 169, 69 Mont. 232. 
Representation of corporation by of¬ 
ficers and agents generally see in¬ 
fra S 993 et seq. 

70. Cal.—Masters v. Board of Den¬ 
tal Kxamincrs of California, 59 1*. 
2d 827, 15 Cal.App 2d 506-—Pacific 
Employers Ins. Co v. Carpenter, 
52 P2d 992, 994, 10 Cal.App.2d 692, 
citing Corpus Juris. 

Ky.—Mutual Bankers Corporation v. 
Covington Bros. & Co., 126 S.W.2d 
202, 277 Ky. 33. 

N.Y.—^Aberdeen Bindery v. Eastern 
States J’nnting & I*ublishing Co., 
3 N.Y.S.2d 419, 166 Misc. 904 
Compare State Board of Undertakers 
V. Joseph T. Sekula Funeral 
Homes, 46 Dauph Co 424. 

14a C.J. p 296 note G2. 

Bsason for ruls 

Corporation cannot qualify to prac¬ 
tice profession, since it can have nei¬ 
ther honesty nor conscience and its 
k>yalty must be rendered to its man¬ 


aging officers, directors, and stock¬ 
holders.—Dr. Allison, Dentist. Inc., 

V. Allison, 196 N.E 799, 360 Ill. 638. 

71. U.S.—Merrick v. American Se¬ 
curity & Trust Co.. DC.D.C., 22 F. 
Supp 177—Mullin-Johnson Co v. 
Penn Mut. Life Ins. Co of Phila¬ 
delphia, Pii., D.C.Cal., 9 F Supp 
175. 

Cal—People ex rol. State Board of 
Medical Evaminers w I’aciflc 
Health Corporation, 82 P 2d 429, 
12 Cal 2d 166, 119 A.L.R. 1284, cer¬ 
tiorari denied Pacific Hcaltli Cor¬ 
poration V. I’eople of State of Cal¬ 
ifornia ex rel State Board of Med¬ 
ical Examiners, 59 S.Ct. 463—I’eo- 
ple V. Mcrcbanl.s’ Protective Cor¬ 
poration, 209 P. 363, 189 Cal. 531 
—Masters v Board of Dental Ex¬ 
aminers of California, 59 P 2d 827, 
15 Cal App.2d 506—Pacific Kmplt>y- 
ers Ins Co. v. Carpenter, 52 P 2d 
992, 994, 10 Cal.App.2d 592, citi-ng 
Corpus Juris —Whelan v. Bailey, 
36 I»2d 709. 1 Cal App.2d 334—J>eo- 
ple v. C'llifornia Protocti\e Cor¬ 
poration, 244 P. 1089, 76 Cal.App. 
354. 

Colo —I’eopic ex rel. Committee on 
Grievances of Colorado Bar Ass’n 
v. Denver Clearing House Banks 
Performing Trust Functions, 69 P. 
2d 468, 99 Colo. 60. 

Ga.—Boykin v. Hopkins, 162 S.E. 796, 
800, 174 Ga. 511, citing Corpus Ju¬ 
ris. 

Idaho.—Wayne v. Murphey-Favre & 
Co., 59 P.2d 721. 66 Idaho 788—In 
re Eastern Idaho Loan & Trust Co., 
288 P 157, 49 Idaho 280, 73 A.L.R. 
1323. 

111.—People ex rel. Chicago Bar 
Ass’n V. Chicago Motor Club, 199 
N.E. 1, 362 HI 60—People v. Se¬ 
curities Discount Corporation, 279 
Ill.App.' 70, affirmed 198 N.E. 681, 
361 Ill. 551. 

Mass.—In re Shoe Mfrs. Protective 
Ass’n, 3 N.E.2d 746—In re Maclub 
of America, 3 N.E.2d 272, 105 A.L. 
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R 1360—In re Opinion of the Jus¬ 
tices. 194 NE 313. 

Minn —In re Otternes.s, 2.32 N W 
318. 181 Minn. 254. 73 A.L.K. 1319 
Mo.—State ex rel. McKittrlck v C 
S. Dudley & Co.. 102 S W.2d 805, 
340 Mo. 852, certiorari denied C 

5 Dudley & Co. v. State of Mis¬ 
souri. 58 S Ct. 12, 302 IT S 693, 82 
LKd. 535. 

N.J.—Black & White Operating Co. 
V Grosbart, 151 A. 630, 107 NJ 
Law 63. affirming 145 A. 105, 7 N 
J.Misc. 233—Unger v. Landlords' 
Management Coiporiition, 168 A 
229, 114 N.J Eq. 68—Now Jersey 
Photo Engraving Co. v. Carl Sebo- 
nert & Sons. 122 A. 307, 95 N.J.Eq. 
12. 

N.Y.—In re Tutbill, 10 N.Y.S 2d 613. 
256 App.Div. 539—Mattf*r of As¬ 
sociated Lawyers’ Co.. 119 NTS 
77, 134 App Div 360—-Aberdeen 

Bindery v. Eastern States Print¬ 
ing & Publishing Co., 3 N.Y S 2d 
419. 166 Mi.so. 904—U. S. Title 

Guaranty Co. v. Brown, 149 N.Y S 
186, 86 Misc 287, affirmexl 152 N.Y. 
S. 470, 166 App Div. 688. 

N.C.—Seawall v. Carolina Motor Club, 
184 S.E. 540, 209 N.C. 624. 

N D.—Cain v. Merchants Nat. Bank 

6 Trust Co. of Fargo^ 268 N.W. 
719. 66 N.D. 746. 

Ohio.—Judd V. City Trust & Sav¬ 
ings Bank, 12 N E 2d 288. 133 Ohio 
St. 81—Land Titlo Abstract & 
Trust Co. V. Dworken, 1D3 N.E 
650, 129 Ohio St. 23—United Mer¬ 
cantile Agency v. Lyberger, 28 Ohio 
N.P.,N.S.. 319. 

Pa.—See Blair v. Service Bureau, 87 
Pa.L.J. 165. 

Tenn.—Stale v. Retail Credit Men’s 
Asa’n of Chattanooga, 43 S.W.2d 
918, 163 Tenn. 450. 

Tex.—Montgomery v. Ulilitiee Ins. 
Co., Civ.App.. 117 S.W.2d 486, error 
granted. 

14a C.J. p 296 note 63. 
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cd specifically medicine,'^^ dentistryor that of 

an oculist,or in general to hire practitioners to 
carry on such a business for it, as shown below 
in subdivision b. So also it has been held or rec¬ 


ognized, in considering the effect of the applicable 
statute, that a corporation may not carry on the 
business of practicing optometry,^® but some stat¬ 
utes have been so construed as not to prevent a cor- 


Reason for rule 

The practice of law Ib not a law¬ 
ful husinesa except for members of 
the bar who have complied with all 
the conditions required by statute 
and the rules of court, and, as these 
conditions cannot be performed by a 
corporation, the practice of law is not 
a lawful business for a corporation. 
—Richmond Ass’n of Credit Men v. 
Bar Ass’n of City of Richmond, 189 
S.F3. 153, 167 Va. 327—lia C.J. p 296 
note 63 [a]. 

Commercial corporation has no 

riffht to en^afre in practice of law. 
—llan.son v. Sullivan, 52 P 26 895, 
184 Wash 538—State v. Merchants’ 
Protective Corporation, 177 P. 694, 
105 Wash. 12. 

Rlcenae or permlaalon 

A corporation cannot be licensed, 
permitted, or authorized to practice 
law. 

Ga.—Boykin v. Hopkins. 162 S.E 796, 
174 Ga. 511. 

Ill —People ex rel Chicapo Bar A.ss’n 
V, Motorists* Ass’n of Tllmoi.s, 188 
N R 827, 354 111. 595--People ex 
rel. Courtne.v v. A.ssociation of 
Real Estate, Taxpayers of Illinois, 
187 N.E 823, 354 TII, 102—Peoi>lc 
ex rel. Illinois State Bar Ass'n v 
People’s Stock Yards State Bank, 
176 N.E 901, 344 Ill 462 
Mont —State ex rel Freebourn v. 
Men-hants’ CVedil Service, 66 P.2d 
3,77, 104 Mont 76 
Capacity to sne or to be sued 

The fact that a coi purat ion may 
sue or be sued does nut authorize 
It to practice law — Finox Realty 
Corporation v Ijipptnan, 296 NTS 
945. 163 Misc. 870. 

Appearan<*e of corporation in action 
and representation therein by at¬ 
torney see infra f 1323. 

Traasaction arlsiaff oat of Interstate 
commerce 

A corporation cannot practice law 
in a particular state not.withstandini; 
the transaction involved arises out 
of interstate commerce—State ex rel 
McKittrick v. C. S. Dudley ft Co.. 
102 SW.2d 895, 340 Mo. 852, certio¬ 
rari denied C S. Dudley ft Co. v. 
State of Missouri, 58 S.Ct. 12, 302 
U.S. 693, 82 L..Ed. 535. 

Tra&efer to oorpomtioa of rlrbt to 
practice 

Holder of rijfhl to practice law in 
the nature of a franchise may not 
Incorporate himself and aasign his 
franchise to such corporation and 
pass riKht on to others, since priv¬ 
ilege to practice law is personal to 
holder of right.—People ex rel. Chi 
oago Bar Ass’n v. Goodman. 8 N.E.2d 

19 a J.S.-26 


941. 366 Ill 346. Ill A.L R. 1. cer- 
t iorari denied Goodman v. People of I 
State of Illinois ex rel. Chicago Bar 
Ass’n. 58 S.Ct. 49. 302 U S. 728, 82 
L.Ed. 562, rehearing denied 58 S Ct. 
138, 302 U.S. 777, 82 L.Ed. 601. 
yaetiee’e coort 

Word "person” as used in Rev.Code 
1935 § 9629. providing that any per¬ 
son may act as attorney in Justice’s 
court, does not include a corpora¬ 
tion.—State ex rel. Freebourn v. Mer¬ 
chants* Credit Service, 66 P.2d 337, 
104 Mont. 76. 

Ezaminiog title 

Corporation examining title for sec¬ 
ond mortgagee could not lawfully act 
as latter’s attorney and legal advis¬ 
er—Case V. Mortgage Guarantee ft 
Title Co., 168 A. 724, 52 RI 155. 
Broker soliciting legal basiness 
A corporation, which is no more 
than a broker soliciting legal busi¬ 
ness for lawyers, who are to be¬ 
come principals in the transaction, 
has no legal excuse for 'doing busi¬ 
ness in the state—State v. Mer- 
<*hants’ Protective Corporation, 177 
V 691, 105 Wash. 12 

72. Cal—People ex rel State Board 
of Medical Examiners v. Paciltc 
Health Corporation. 82 I».2d 429, 12 
Cal.2d 156, 119 A.L.R. 1284, certio¬ 
rari denied Paciflc Health Corpora¬ 
tion V People of State of Califor¬ 
nia ex rel. State Board of Medical 
Examiners, 59 S Ct. 463—Masters 
V Board of Dental Examiner.M of 
California, 69 P 2d 827, 15 Cal App. 
2d 506—Benjamin Pi'anklin I,iife 
A.ssur. Co V Mitchell, 58 1’2d 984. 
14 C^al-App 2d 654— I’aciilc Employ¬ 
ers Ins. Co V Carpenter, 52 P.2d 
992, 994, 10 Cal.App 2d 592, citing 
CorpuB JariB. 

Ky —JohiKSon v. Stumbo, 126 S.W. 

2d 165, 277 Ky 301. 

14h C J. p 297 note 64 

JUoenBe 

('■orporation cannot be licensed to 
practice medicine. 

Til—People, by Kernor, v TTnlted 
Medical Service. 200 N.E 157, 362 
Ill. 442, 103 AL.R 1229 
Neb.—Slate Electro-Medical Inst. v. 

State, 103 N.W. 1078, 74 Neb. 40 
ProtectioB of BtockbolderB 

*rho statutory limitation on the 
power of corporations in respect of 
(he practice of medicine is for the 
protection of stockholders as well as 
the public.—Iterman v. Baker. Ind.. 
15 N E.2d 365. 

73. Cal.—People ex rel. State Board 
of Medical Examiners v. I’acihc 
Health Corporation. 82 P.2d 429. 12 
Cal.2d 156, 119 A.L.11. 1284, cer- 
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tiorari denied Paciflc Health Cor¬ 
poration V. People of State of Cal¬ 
ifornia ex rel State Board of Med¬ 
ical Examiners, 59 S.Ct. 463—Pain¬ 
less Parker v. Board of Dental Ex¬ 
aminers. 14 P.2d 67. 216 Cal. 285— 
Masters v. Board of Dental Exam¬ 
iners of California, 69 P.2d 827, 16 
Cal.App.2d 506—Benjamin Franklin 
Life Assur Co. v. Mitchell, 58 P.2d 
984. 14 Cal.App.2d 654—Paciflc Em¬ 
ployers Ins. Co. V. Carpenter, 52 P. 
2d 992. 994. 10 Cal.App.2d 592, cit¬ 
ing CorpaB JariB. 

Colo—State Board of Dental Exam¬ 
iners V. Miller, 8 P.2d 699, 90 Colo. 
193—State Board of Dental Exam¬ 
iners V. Savelle. 8 P.2d 693, 60 Colo. 
177, 82 A.L U. 1176, appeal dismiss¬ 
ed Saville V. State Board of Dental 
Examiners of Slate of Colorado, 53 
set 5. 287 US. 562, 77 L.Ed. 496, 
and followed in State Board of 
iHmtal Examiners v. Heitler, 8 P- 
2d 698, 90 tTolo 191 
Qa.—Boykin v Atlanta Southern 
Dental College. 169 S.E. 361, 177 Ga 
1 

III.—Dr Allison, Dentist, Inc. v. Al¬ 
lison, 196 N.E 799, 360 Til. 638 
Ind —Stale ex rel Indiana State 
Board of Dental Examiners v Bos¬ 
ton System Dentists, 19 N K.2d 949 
Kan.—Winslow v Kansas, State 
Board of Dental Examiners, 223 
P 308. 115 Kan. 450. 

N Y —Hannon v Siegel-Coopcr Co., 
60 N K. 597, 167 N.Y. 244, 52 L.R.A 
429 

ReasoBJi for role 

(1) "In the very nature of things 
a corporation cannot meet the con¬ 
ditions on which the right to a li- 
cen.se depends *’—I*eople v Painless 
Parker Dentist. 275 P. 938. 931, 85 
Colo 304, i'ert iorari denied Painless 
Parker Dcnti.si v. I’eople of State 
of Colorado, 50 S.Ct. 25, 280 U.S 
566, 74 L.Ed. 620. 

(2) "Inasmuch as a corporation, by 
its very nature, is incapable of pass¬ 
ing an exanunation for the purpose 
of a license, and therefore incapable 
of receiving a licen.se, it cannot law¬ 
fully practice* dentistry.”—State v. 
Bailey Dental Co., 234 N.W. 260, 211 
Iowa 781. 

74. N Y.—Stern v. Flynn, 278 N.Y. 
S. 598. 154 Misc. 609. 

75. Ga.—Georgia State Board of Ex¬ 
aminers in Optometry v Fried¬ 
mans’ Jewelers, 189 S.E. 238. 183 
Ga. 669. 

Kan.—State ex rel. Bock v. Goldman 
Jewelry Co.. 51 P.2d 995, 142 Kan. 
881, 102 A.L.H. 334. 
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poration from employing a registered optometrist 
to conduct an optometrical or optical department, as 
shown below in subdivision b. Practice of archi¬ 
tecture by corporation see Architects § 5. 

The foregoing general rule that a corporation 
may not carry on the business of practicing a pro¬ 
fession is the established policy of the states gener¬ 
ally, independently of statute, as applied to the con¬ 
struction of charters and general statutes govern¬ 
ing the organization and powers of business corpo¬ 
rations. 

The state may deny to corporations the right to 
practice professions,and statutes which in terms 


prohibit practice by corporations are valid.^* Such 
statutes are in general merely confirmatory of the 
already existing law,*^® and do not enlarge the pro¬ 
visions of the common law touching the practice of 
law.80 While penal provisions of a statute prohibit¬ 
ing corporations from practicing law or doing law 
business should be strictly construed, the statute as 
a whole should be interpreted, if possible, so as to 
effectuate the legislative intent,8i and there should 
be strict enforcement against corporate fiduciaries.*2 

Statutes in some jurisdictions have recognized the 
right of a corporation to practice dentistry,*^ and 
it has been held that, if the state has the power to 


N.J.—Teseschl v. Mathis, 183 A. 14fi. 
116 N.J.I-.aw 187. 

N.T.—Stern v. Flynn. 278 N.T.S. 698. 
154 Miso. 609. 

W.Va.—Eisensniith v. Buhl Optical 
Co.. 178 S.E. 695, 115 W.Va. 776. 

MtMona for valm 

A corporation cannot qualify and 
cannot obtain a certifloate of regis¬ 
tration; it is not of the class of 
persons the legislature intended to 
authorize to practice optometry; and 
it does not possess the nGCcs.sary 
moral and intellectual qualities — 
Funk Jewelry Co. v. State cx rel. 
La Prade, 60 P.2d 945. 46 Ariz. 348. 
ZdOMUIS 

Corporation cannot obtain license 
to practice optometry. 

Ariz.—Funk Jewelry Co. v. State ex 
rel. La Prade, supra. 

Iowa.—State v. Kindy Optical Co., 
248 N.W. 332, 216 Iowa 1157. 
Statntory profession 

Optometry has been regarded as 
a statutory profession in the prac¬ 
tice of which a corporation may not 
engage.—State ex rel. Bricker v. 
Buhl Optical Co., 2 N.E.2d 601. 131 
Ohio St. 217—State ex rel. llama 
V. Myers. 191 N.K. 99, 128 Ohio SI. 
366. 

7€. N.Y.—In re Co-operative Law 
Co., 92 N.E. 15, 198 N.Y. 479, 139 
Am.S.R. 839, 32 L.R.A..N.S.. 56, 19 
Ann.Cas. 870, affirming 120 N.V.S 
1120—Meisel v. National Jewelers’ 
Bd. of Trade, 152 N.Y.S. 913, 90 
Misc. 19. 

Pa.—See Blair v. Service Bureau, 87 
Pa.L.J. 155. 

14a C.J. p 297 note 68. 

Beatistry 

(1) Articles of incorporation for 
equipping and maintaining dental 
offices where competent and lawfully I 
licensed dentists may carry on the 
practice of dentistry did not confer 
authority to transact the business 
in violation of existing law.—State v. 
Bailey Dental Co., 234 N W. 260, 211 
Iowa 781. 

(2) Articles of incorporation, 
adopted after the enactment of a 


statute which had the effect of deny¬ 
ing to a corporation the light to 
practice dentistry, authorizing a cor¬ 
poration to manufacture and deal in 
dental supplies, did not give such 
corporation the right to practice den¬ 
tistry.—State ex rel. Indiana State 
Board of Dental Examiners v. Bos¬ 
ton System Dentists, Ind., 19 N.E.2d 
949. 

Baw 

(1) It is against public policy for 
a corporatidn to be engaged in the 
practice of law. 

Ill.—Midland Credit Adjustment Co. 

V. Donnelley, 219 Ill.App. 271. 
N.Y.—In re Tuthill, 10 N.Y.S.2d 643, 

256 App.Div. 539. 

Va.—Richmond Ass’n of Credit Men 

V. Bar Ass’n of City of Richmond, 

189 S.E. 153, 167 Va. 327. 

(2) A statutory provision that pri¬ 
vate corporations may be formed for 
any purpose for which individuals 
may lawfully associate themselves 
does not authorize the practice of law 
by a corporation.—People v. Mer¬ 
chants' Protective Corporation, 209 
P. 363, 189 Cal. 631—-People v. Cali¬ 
fornia Protective Corporation, 244 P. 
1089, 76 Cal.App. 354. 

(3) Corporation, having power un¬ 
der charter to collect debts for oth¬ 
ers, did not have implied power to 
bring suits on debts.—State v. Retail 
Credit Men’.s Ass'ii of Chattanooga, 
43 S.W.2d 918, 163 Tenn. 450. 

77. Ill.—Winberry v. Halllhan, 197 

N.E. 662, 361 III. 121. 

78. Dentistry 

Statute prohibiting corporations 
from engaging in the practice of den¬ 
tistry was not unconstitutional not¬ 
withstanding it was construed to ap¬ 
ply to an existing corporation and 
there was not a corresponding prohi¬ 
bition against corporations operating 
medical institutes and clinics, drug 
stores, optical, and similar profes¬ 
sional establishments.—Winberry v. 
Hnllihan, 197 N.E. 552, 361 111. 121. 
Xiaw 

(1) The legislature has power to 
enact a statute which, by its terms, | 
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prohibits the practice of law by a 
corporation and provides a penalty 
for its violation. 

Ill.—^People ex rel. Illinois Stale Bar 
Ass’n V. People’s Stock Yards State 
Bank. 176 N.E 901. 344 Ill. 462 
R.I.—Creditors’ Service Corporation 
V. Cummings. 190 A. 2. 57 R.I. 291. 
(2) Legislation forbidding practice 
of law relating to performance of 
functions of attorney before court by 
corporations is within the power of 
the general court, and crimes might 
be established as well as civil rem¬ 
edies for infraction of such prohibi¬ 
tion.—In re Opinion of the Justices, 
Mass.. 194 N.E. 313. 

78. Cal.—pRciflc Employers Ins. Co 
V. Carpenter. 52 P.2d 992, 994, 10 
Cal.App 2d 592, quoting Corpus Ju¬ 
ris. 

14a C.J. p 298 note 76. 

88 . Mass —Tn re Maclub of America. 
3 N.E.2d 272, 106 A.L.R. 1360. 

81. Mo.—State ex inf. Miller v St. 
Louis Union Trust Co., 74 S.W.2d 
.748, 335 Mo. 845. 

82. Mo.—State ex inf. Miller v. St. 
Louis Union Trust Co., supra. 

83. Vr.—S tate Dentists v. Gifford, 
191 S.E. 787, 168 Va. 508. 

Za Hsw Tork 

Notwithstanding the courts had 
held that a corporation could not 
practice the profession of dentistry, 
L.1916 c 129 amending Pub.Health L. 
S 203, now Education L. fi 1313, con¬ 
ferred the right on “legally incor¬ 
porated dental corporations,” exist¬ 
ing and in operation prior to Jan. 1, 
1916, to continue to operate while 
conforming to the provisions of the 
act; “legally incorporated,” as used 
in the statute, means that the incor¬ 
poration was proper as to matters of 
form, the word “legal” being dis¬ 
tinguishable from the word “lawful” 
in that “legal” refers to matters of 
form and “lawful” to matters of sub¬ 
stance.—Lewis V. Harlem Dental Co., 
178 N.Y.S. 633, 189 App.Div. 369— 
Lewis V. Woodbury Dental Parlors, 
176 N.Y.S. 269, 106 Misc. 78. 
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withdraw such right from a corporation to which 
it had been granted, it may do so only by clear and 
unmistakable language.^^ A statute which author¬ 
izes anyone licensed to practice dentistry to hold 
himself out as a practitioner under the name of any 
legally incorporated dental company existing and in 
operation prior to the taking effect of the statute is 
for the benefit of persons legally licensed to prac¬ 
tice dentistry and does not extend any privileges to 

a corporation.*^ 

Particular corporations or entities. In general the 
prohibition against the practice of law by a corpo¬ 
ration applies to a corporation organized not for 
profit.** A county is neither a corporation nor a 
municipal corporation so as to render applicable to 
it a prohibition against the practice of law by a 


corporation, and, even if a county is regarded as 
a quasi corporation, a statutory provision prohibit¬ 
ing in general terms such practice does not apply to 
a county.*^ 

An exception'to the general rule as to the prac¬ 
tice of medicine has been recognized in asserting the 
right of certain incorporated hospitals, dispensaries, 
and similar incorporated institutions, to practice 
medicine through the agency of individuals who are 
duly registered or licensed physicians.** 

Punishment for contempt, and other remedies. 
In accordance with general rules stated in the C.J.S. 
title Attorney and Client § 16 c, practicing of law by 
a corporation, or holding itself out as qualified to 
practice may constitute contempt of court, for which 
it is punishable.** The propriety of a proceeding in 


M. Ghana* of aamo 

In a case in which the rule stated 
in the text was adopted. It was held 
that a statute forbiddina the forma¬ 
tion thereafter of corporations for 
the purpose of practicing but con¬ 
taining a saving clause as to exist¬ 
ing corporations did not prevent the 
practice of dentistry by a corpora¬ 
tion theretofore entitled to practice 
merely because its name was chang¬ 
ed by amendment of its charter after 
the statute was enacted.—-State Den¬ 
tists V. QilTord, 191 S.E. 787, 168 Va. 
508. 

85. Ind.—State ex rel. Indiana State 
Board of Dental Examiners v. Bos¬ 
ton System Dentists, 19 N.E.2d 949. 
88 . Ill.—People ex rel. Chicago Bar 
Ass’n v. Chicago Motor Club, 199 
N.E. 1. 362 Ill. 50—People ex rel. 
Chicago Bur Ass'n v. Motorists’ 
As.s’n of Illinois, 188 N.E. 827, 354 
Ill. 696—I’eople ex rel. Courtney v. 
Association of Real Estate Tax¬ 
payers of Illinois, 187 N.E. 823, 354 
Ill. 102. 

87. Cal.—In re Miller's Estate, 65 P. 
2d 491. 6 Ca1.2d 688. 

88 . N.T.—People v. John H. Wood¬ 
bury l^ermatological Institute, 86 
N.E. 697, 192 N.Y. 454, affirming 
109 N.Y.S. B78. 124 App.Div. 877. 

Type of hospital 

The general rule that a corpora¬ 
tion may not practice medicine has 
its exception in charitable hospital 
corporations organized for that ex¬ 
press purpose, but proprietary hos¬ 
pitals, organized as business enter¬ 
prises for profit under the Business 
Corporation Daw cannot engage in 
the practice of medicine.—Goldwater 
v. Citizens Casualty Co. of New 
York, 7 N.Y.S.2d 242. 

88 . Idaho.—Wayne v. Murphey-Pav- 
re & Co., 69 P.2d 721, 56 Idaho 788. 
Ill.—^People v. Securities Discount 
Corporation, 198 N.E. 681, 361 111. 
661, affirming 279 lll.App. 70. 


Mont.—State ex rel. Preebourn v. i 

Merchants' Credit Service, 66 P.2d j 

337, 104 Mont. 76. 

Blrset ooatsmpt 

The view has been taken that 
where a corporation, which conducts 
a collection agency, practices law by 
bringing actions to enforce the 
claims of others, it is guilty of di¬ 
rect contempt.—People v. Securities 
Discount Corporation, 279 Ill App. 70, 
affirmed 198 N.E. 681. 361 111. 551. 
ZnfozBiatloA and balisf 

In a case in which the rule stated 
in the text was recognized in view 
of an applicable statute, it was held 
that a petition alleging, on informa¬ 
tion and belief, that a corporation 
W’as practicing law was insufficient 
to support a proceeding for contempt. 
—In re Eastern Idaho Loan & Trust 
Co.. 288 P. 167, 49 Idaho 280, 73 A. 
L.R. 1323. 

Jorisdiotloa 

(1) Municipal court had Jurisdic¬ 
tion of proceeding to punish for con¬ 
tempt a corporation which had en¬ 
gaged in the practice of law by 
bringing an action in its own name 
in the municipal court to enforce the 
claim of another.—^I’eople v. Securi¬ 
ties Discount Corporation, 198 N.E. 
681, 361 111. 651, affirming 279 HI. 
App. 70. 

(2) In some Jurisdictions the state 
court of last resort has jurisdiction 
and may, in original contempt pro¬ 
ceeding, punish corporations engag¬ 
ing in unauthorized practice of law. 
—People ex rel. Courtney v. Associa¬ 
tion of Real Estate Taxpayers of 
Illinois, 187 N.E. 823, 354 Ill. 102— 
People ex rel. Illinois State Bar Ass'n 
V. I’eople's Stock Yards State Bank, 
176 N.E. 901, 344 Ill. 462. 

(3) Statute prohibiting corporation 
from practicing law and imposing 
penalty for violation does not exclude 
power of supreme court to fix punish¬ 
ment for contempt of supreme court 
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involved in usurpation by corpora¬ 
tion of office of attorney.—People ex 
rel. Illinois State Bar Ass'n v. Peo¬ 
ple’s Stock Yards State Bank, supra. 

(4) In other Jurisdictions, however, 
it has been held that the state court 
of last resort has no Jurisdiction to 
punish a corporation for contempt 
for the unlawful practice of law ex¬ 
cept for some act which affects or 
interferes with the functioning of 
such court, where there are express 
statutory provisions making it un¬ 
lawful to practice law without being 
admitted to the bar and making pro¬ 
vision for a penalty, for a violation 
of the statute, and that this rule 
applies where the alleged unlawful 
practice consists of drafting legal in¬ 
struments and giving advice with re¬ 
gard thereto—State ex rel. Indian¬ 
apolis Bar Ass’n v. Fletcher Trust 
Co. 5 N.E.2d 538. 211 Ind. 27. 

Fins 

(1) Where the conduct of the cor¬ 
poration was neither willfully nor 
intentionally violative of the applica¬ 
ble statute, a nominal fine of five 
hundred dollars was imposed.— 
Wayne v. Murphey-Favre & Co., 69 
P.2d 721. 56 Idaho 788. 

(2) Fine of one thousand dollars 
with costs of proceedings has been 
imposed.—People ex rel. Chicago Bar 
Ass’n V. Motorists’ Ass’n of Illinois, 
188 N.E. 827, 354 111. 595—People ex 
rel. Illinois State Bar Ass’n v. Peo¬ 
ple’s Stock Yards State Bank, 176 
N.E. 901, 344 Ill. 462. 

(3) Fine of twenty-five hundred 
dollars with cost of proceedings has 
been imposed.—^People ex rel. Court¬ 
ney V. Association of Real Estate 
Taxpayers of Illinois, 187 N.E. 823, 
354 111. 102. 

mtigatioa of offsasa 

That corporation ceased to engage 
in unlawful practice of law after su¬ 
preme court granted bar association 
leave to file Information against it 
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quo warranto or in the nature of quo warranto 
against a corporation based on its unlawful practice 
of law has been recognized, as has been the impo¬ 
sition of a fine in such proceeding.^® 

Rights and liabilities of client. While the general 
rule is that a corporation may not practice law. as 
hereinbefore shewn, a client who employs a corpo¬ 
ration to act as his attorney will not be prejudiced 
in his rights thereby.®^ It has been held that, in an 
action on a written contract which contemplated the 
practice of law by a corporation, the corporation 
cannot recover for services rendered even though 
such services did not constitute the practice of 

law.® 2 

b. What Constitutes Practice and Acts Prohib¬ 
ited 

The general rules as to what constitutes the practice 


of • profession apply In determining whether or not a 
corporation Is so practicing, or Is holding Itself out 
as qualified to practice. In general, a corporation may 
not employ qualified practitioners to carry on the busi¬ 
ness of practicing for It. 

The lack of capacity of a corporation to prac¬ 
tice a learned profession extends to its hiring prac¬ 
titioners to carry on the business of practicing for 
it.®3 

Laiv. A corporation cannot employ practitioners 
of law*^ to carry on the business of practicing law 
for it,®^ nor can it make a legal contract to practice 
law.®® 

Acts of officers of a corporation who are regular, 
salaried employees, performed in the course of their 
employment, are acts of the cor])oration as afTect 7 
ing the determination as to whether the corporation 


could not be considered in mitigation 
of ofTensc under the particular cir¬ 
cumstances.—people ojc rel Chicago 
Bar Ass’n v. Motorists’ Ass’n of Illi¬ 
nois. 188 N.K 827. .354 Ill- 595. 

90. Ibimitatlon as to time 

Corporation may be found guilty 
of practicing law In quo warranto 
proceeding if corporation has prac¬ 
ticed law at any time for throe years 
prior to dale Information was filed 
—State ex rel. M<‘I>ittrick v. C. S 
Dudley & Co.. 102 S.W.2d 895. 340 
Mo 852, certiorari denied C. S. Dud¬ 
ley & Co. V. State of Missouri, 58 S 
Ot. 12, 302 TT S. 693, 82 L. Rd. 536— 
State ex inf. Miller v St Douls Un¬ 
ion Trust Co., 74 S W 2d 348. 335 Mo. 
845. 

Pine 

(1) Corporation again.st whom quo 
warranto proceeding was instituted 
for forfeiture of its charter on 
ground of illegal practice of law, and 
whif.h had made good faith effort to 
comply with law of Missouri in con¬ 
duct of Its general collection and ad¬ 
justment business, was fined one dol¬ 
lar for engaging in illegal practice 
of law and was ordered to eea.se 
practicing law on penalty of forfei¬ 
ture of its charter and franchise.— 
State ex rel. McKittrick v. C. S. Dud¬ 
ley & Co.. 102 SW2d 895. 340 Mo. 
852, certiorari denied C. S. Dudley & 
Co. V. Slate of Mi.ssouri, 58 S Ct. 12, 
302 U.S. 693, 82 L Rd. 535. 

(2) A IjUi* order was made in a 
case in which neither ouster nor 
fine was sought and the purpose of 
the proceeding was to determine 
what the corporation could lawfully 
do.—State ex inf. Miller v St. Louis 
Union Trust Co., 74 S.W.2d 348, 355 
Mo. 845. 

(3) Statutes in some Jurisdictions 
authorize the imposition of a fine on 
a corporation which is excluded from 
the practice of law in a quo warran¬ 


to proceeding, where the wrongful 
acts were done knowingly and inten¬ 
tionally, notwithstanding its officers 
believed that its articles of incorpo¬ 
ration gave it the right to practice 
law.—People v. California Protec¬ 
tive Corporation, 244 P 1089. 76 Oal. 
App. 354. 

91. N.T—U. S Title Ouaranty Co 
V. Brown, 149 N Y.S. 186, 86 Misc. 
287, affirmed 152 N.Y S. 470, 166 
AppDiv. 688 

14a C.J. p 298 note 81 

92. Ohio.—T’ubllc Service Traffic Bu¬ 
reau V. Haworth Marble Co., 178 
N.E. 703, 40 Ohio App 255. 

93. NY—In re Co-operative Law 
Co., 92 N R 15, 198 N.Y 479, 139 
Am.S n. 839. 32 L U A ,N S., 55, 19 
Ann.Cas, 879 

14a C J p 297 note 66. 

94. Cal.—Whelan v. Bailey, 36 l’.2d 
709, 1 CalApp.2d 3.34—People v. 
California Protective Corporation, 
24 4 P 1089, 76 Cal App 354 

Idaho —^^\’^ayiie v. Murphey-Favre & 
Co., 59 P.2d 721, 56 Idaho 788-—In 
re ISastern Idaho Loan & Trust Co , 
288 P. 157, 49 Idaho 280, 73 A.L.R. 
1323. 

Ill —People ex rel. Chicago Bar Ass’n 
V. ChU'ago Motor Club, 199 N.R. 1, 
262 Ill. 50—People ex rel Illinois 
State Bar Ass’n v. People’s Stock 
Yards State Bank, 176 N.E. 901, 
344 Ill. 462—People v. Securities 
Discount Corporation, 279 Ill App. 
70. affirmed 198 N.E 681, 361 Ill. 
551. 

Minn.—In re Otterness, 232 N.W. 318, 
181 Minn. 254. 73 A.L.R. 1319. 

Mo.—State ex rel. McKittrick v. C. 
S. Dudley & Co., 102 SW.2d 895. 
340 Mo. 852, certiorari denied C. S. 
Dudley & Co. v. State of Missouri, 
68 S.Ct. 12, 302 US. 693, 82 L.Ed. 
535. 

Mont.—State ex rel. Freebourn v. 

404 


Merchants’ Credit Service, 66 P 2d 
337, 104 Mont. 76 

N.J.—Unger v Landlords* Manage¬ 
ment Corporation, 168 A. 229, 114 
NJ.Kq 68. 

N.Y.—Aberdeen Bindery v. Eastern 
States Printing and Publishing Co, 
3 N Y.S 2d 419, 166 Misc 904-U 

5 Title Guaranty Co v. Brown, 
149 N.TS 186. 86 Ml.se 287. af¬ 
firmed 152 N.YS 470, 166 App Div 
688 . 

NC—Seawell v Carolina Motor Club, 
184 S R 540, 209 N C 624 
N.D—('•aln v Merchants Nat Bank 

6 Tru.st Co. of Fargo, 268 NW 
719, 66 N.l). 746 

Ohio—Judd V. Oily Trust & Savings 
Bank. 12 N.E 2d 288. 133 Ohio St. 
81 —Unitc'd Morcanlile Agency v 
I.,ybarger, 28 Ohio N.r.,N.S, 319. 
Tex—Montgomery v. Utilities In.s. 
Co., Civ App. 117 SW.2d 486, er¬ 
ror granted 
14a C J. p 297 note 66. 

Practicing tlirongh agency of attor. 
ney 

It has been stated broadly that 
a corporation engaging in unauthor¬ 
ized practice of law must of neces¬ 
sity do so through agency of attor¬ 
ney —Klein v. Chicago Title & Trust 
Co.. 14 N.E.2d 852, 295 lll.App. 208. 

95. Tex.—Montgomery v. Utilities 
Ins. Co., Civ.App., 117 S.W.2d 486, 
error granted. 

Wash.—State v Merchants’ Protec¬ 
tive Corporation, 177 P. 694, 105 
Wash. 12. 

Contracting to fnmlsh services 

Corporation may not directly prac¬ 
tice legal profession for profit by en¬ 
gaging professional men to perform 
professional services for those with 
whom corporation contracts to fur¬ 
nish such services.—Pacific Employ¬ 
ers Ins. Co. v. Carpenter, 52 P.2d 992. 
10 Cal.App.2d 592. 
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is engaged in the practice of law.^® The courts will 
consider the substance, and not the mere form, of 
the transaction in determining the qiicstion.®^ Jt 
has been stated broadly that one instance of prac¬ 
ticing law is as much practicing as many instanc¬ 
es.®® An agreement between a bar association and 
certain corporations as to the respective fields of at¬ 
torneys and of such corporations is not conclusive 
as to what is or is not the practice of law.®® 

In accordance with general rules stated in the C. 
J.^. title Attorney and Client § 3 g, the “practice of 
law’* by a corporation includes the appearance for, 


or representation of, a client in court, or the con¬ 
duct of proceedings in court,^ but it is not confined 
to such appearance or representation,^ to conduct¬ 
ing cases in court,® nor to performing services in 
an action or proceeding pending in court,^ and. 
whether or not the matter involved is pending in 
court, the “practice of law” includes legal advice 
and counsel,'** the preparation of legal documents 
and contracts,® and directing and managing the en¬ 
forcement of legal claims and the establishment of 
the legal rights of others where it is necessary to 
form and to act on opinions as to what such right's 


96. Colo.—People ex rel. Committee 
on Grievances of Colorado liar 
Ass’n V. Denver Clearing House 
Banks Pcrformlni? Trust Func¬ 
tions. 59 P.2d 468, 99 Colo 60. 

97. Mo.—Stale ex rel. McKIttrick v. 
C. S. Dudley & Co. 102 S.W.2d 895. 
340 Mo. 852. certiorari denied C. S. 
Dudley & Co. v. State of Mi.ssoiiri, 
58 S.Ct. 12. 302 U.S. 693. 82 L Ed. 
535. 

96. Id.nho.—^Wayne v. Murphey-Pa- 
vre & Co.. 59 P.2d 721, 56 Idaho 
788. 

99. Banking' corporations or tmst 
companies 

An aKt'c^'tncnt between banking 
corporations or trust companies and 
bar a.s.sociation as to respective fields 
of lawy<*rs and of trust companies is 
not conclusive on courts as to what 
is or l.s not practicing law, but it 
may raise a strong presumption that, 
in general, no present cause of com¬ 
plaint against such corporations ex¬ 
ists as to certain minor or collater¬ 
al matters.—People ex rel Committee 
on Grievances of Colorado Bar Ass'n 
V. Denver Clearing House Banks Per¬ 
forming Trust Functions, 59 P.2d 4G8, 
99 Colo. f»0. 

1. Ill.—J’eople ex rel. Courtne.v v. 
Association of Real E.state Tax¬ 
payers of Illinois. 187 N.E. 823. 354 
Ill. 102—People ex rel Illinois 
State Bar Ass'n v. I'eoplo’s Stock 
yards State Bank, 176 N.E. 901. 
344 Ill. 462. 

2. Colo.—People ex rel. Committee 
on Grievances of Colorado Bar 
Ass’n V. Denver Clearing House 
Banks Performing Trust Func¬ 
tions. 59 P.2d 468, 99 Colo 50. 

Ga.—Boykin v. Hopkins, 162 S E. 796. 
174 Ga. 511. 

111.—I'eople ex rel. Illinois State Bar 
Ass’n v. People’s Stock Yards Stale 
Bank. 176 N.E. 901, 344 III. 462. 
Mass—In re Opinion of the Justices, 
194 N.E 313. 

Mich.—Detroit Bar Ass’n v. Union 
Guardian Trust Co., 276 N.W. 365, 
282 Mich. 216, rehearing domed De¬ 
troit Bar Ass’n v. Union Guardian 
Trust Co., 281 N.W. 432, 282 Midi 


707, and followed in Detroit Bar 
Ass’n V. Detroit Trust Co., 276 N. 
W. 372, 282 Mich. 237, and Detroit 
Bar Ass’n v. Equitable Trust Co., 
276 N.W. 373, 282 Mich. 238. 

Mo.—State ex rel. McKitirick v. C. 
S. Dudley & Co.. 102 S.W.2d 895. 
340 Mo. 862, certiorari denied C. S. 
Dudley & Co. v. State of Missouri, 
58 S.Ct. 12, 302 U.S. 693. 82 D.Ed. 
535. 

N.J.—Unger v. Landlords* Manage¬ 
ment Corporation, 168 A. 229, 114 
N.J.Eq. 68. 

Pa.—See Blair v. Service Bureau, 87 
PaL.J. 155. 

14a C.J. p 296 note 63 [e]. 

3. N.J.—Unger \. Landlords’ Man¬ 
agement Corporation, 168 A. 229, 
114 N.J.Eq. 68. 

N.C.—Seawell v. Carolina Motor Club, 
184 SE. 640, 209 N C. 624. 

N.D —Cam v Merchants Nat. Bank 
& Trust Co. of F'argo, 268 N.W. 
719, 66 N.D. 746. 

Ohio.—Land Title Abstract & Trust 
Co. v. Dworken. 193 N.E 650, 129 
Ohio St. 23. 

4. N.Y —People v People’s Trust 

Co., 167 N.Y.S. 767, 180 App Div. 
494, 36 N.Y.Cr. 203-—Matter of 

Pace, 156 N.T.S. 641. 170 App.Div. 
81S. 

5. Ill —People ex rel. Courtney v. 

A.ssoeiatiun of Real Efc.tate Tax¬ 
payers of Illinois, 187 N.E. 823, 354 
111. 102—People ex rel Illinois 

Slate Bar Ass’n v. People’s Stock 
Yards State Bank, 176 N.E. 901. 
344 111. 462. 

Mass.—In re Shoe Mfrs, Protective 
Ass’n, 3 N.E 2d 746. 

N Y.—People v People’s Trust Co , 
167 N.Y.S. 767, 180 App Div. 494. 
36 N Y.Cr. 203—Matter of Pace, 
156 N.Y.S, 641, 170 App.Div. 818. 
N C,—Seawell v. Carolina Motor Club, 
184 S,E. 640, 209 N.C. 624. 

N.D.—Cain v. Merchants Nat. Bunk 
& Trust Co. of Fargo, 268 N.W. 
719, 66 N.D. 746. 

Ohio.—Land Title Abstract & Trust 
Co. V. Dworken. 193 NE 660, 129 
Ohio St. 23—Dworken v. Cleveland 
Automobile Club. 29 Ohio N.P.,N.S., 
607. 


Pa—See Blair v. Service Bureau, 87 
Pa.L.J. 165. 

Nature of advice 

Advice furnished to another by cor¬ 
poration as to whether .such other 
has a good claim against a third 
person or good reason for resisting 
claim by third person may consti¬ 
tute unauthorized practice of law.— 
Goodman v. Motorists’ Alliance of 
America. Inc., 29 Ohio N.P.,N.S., 31. 

6. Ill.—People ex rel. Courtney v. 
Association of Real Estate Tax¬ 
payers of Illinois, 187 N.E. 823, 354 
III. 102. 

Mass.—In re Shoe Mfrs. Protective 
Ass’n, 3 N.E 2d 746. 

Mich—Detroit Bar Ass’n v. Union 
Guardian Trust Co., 276 N.W. 365, 
282 Mich. 216, rehearing denied 281 
N.W. 432, 282 Mich. 707. and fol¬ 
lowed in Detroit Bar Ass’n v. De¬ 
troit Trust Co 276 N W. 372, 282 
Mich. 237. and Detroit Bar Ass’n 
V Equitable Trust Co., 276 N W. 
373, 282 Mich 238. 

N.Y —People v People’s Trust Co., 
167 N.YS. 707, 180 App.Div. 494, 
36 N.Y Cr 203 

N.C—Seawell v C.arolina Motor Club, 
184 S K 540. 209 N C. 624. 

N D.—Cain v Merchants Nat. Bank 
& Trust Co of PYirgo, 268 N W. 
719, 66 ND 746. 

Ohio.—Land Title Abstract & Trust 
Co. V. Dworken. 193 N.E. 650, 129 
Ohio St. 23. 

Begal training required 

Where instrument is to be shaped 
from mass of facts and conditions, 
legal effect of which must be care¬ 
fully determined by a mind trained 
in existing laws in order to insure 
specific result and guard against oth¬ 
ers, more than knowledge of layman 
is required, and charge for such 
service brings it definitely within 
term “practice of law.’’ 

Idaho.—In re Eastern Idaho Loan & 
Trust Co., 288 P. 157. 49 Idaho 280. 
73 A.L.R. 1323. 

Ill.—People ex rel. Illinois State Bar 
Ass’n V. People's Stock Yards State 
Bank, 176 N.E. 901, 344 Ill. 462. 
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are and as to the legal methods which must be 
adopted to enforce them.^ 

The practice of law by a corporation consists of 
the performance of legal services for others,® and 
a corporation may employ lawyers in any matter in 
which it has a direct primary interest without en¬ 
gaging in unlawful practice.® It has been held or 
recognized that certain corporations may perform 


certain acts which are necessarily incident to the 
proper performance of their functions, notwith¬ 
standing such acts might under different circum¬ 
stances constitute unlawful practice,^® but sanction 
of the exercise of such incidental special powers 
does not permit further encroachment by such cor¬ 
poration on the right of the individual to practice 
law.ii Questions as to the necessity for the ap- 


T. Mass.—In re Shoe Mfrs. Protec¬ 
tive Ass’n. 3 N.£i.2d 746. 

8. N.Y.—In re Kelsey. 173 N.Y.S. 

860, 186 App.Div. 96. 37 N.Y.Cr. 

299. 

Tmst oompanies 

On laying down rule stated in text, 
the court held that corporations 
which had trust powers and which 
had been appointed fiduciaries and 
were actingr as such, by acting 
through their attorney-employees in 
drafting papers incident to adminis¬ 
tration of trusts in their hands, and 
in appearing in court in matters per¬ 
taining to execution of such trusts, 
were not engaged in unauthorized 
practice of law.—Judd v. City Trust 
& Savings Bank. 12 N.K2d 288. 133 
Ohio St. 81. 

Bnnunary proesedlngs 

(1) In view of provision of Civ. 
Pract.Act S 1414 suhd 6, authoriz¬ 
ing agent of a landlord to make ap¬ 
plication in a summary proceeding 
for recovery of possession of prem¬ 
ises from a tenant or lessee, the 
view has been taken that custom¬ 
ary conduct of agents for corporate 
landlords in appearing alone and 
testifying to facts within tholr per¬ 
sonal knowledge and calling court’s 
attention to testimony of other wit¬ 
nesses for landlord, necessary to 
make out a prima facie case, docs not 
constitute unlawful practice of law 
by corporation, notwithstanding such 
agents are not duly licensed attor¬ 
neys.—10th Street and 5th, Inc., v. 
Naughton, 296 N.Y.S. 962. 163 Misc. 
437. 

(2) But view has been taken that 
It is not permissible for agent who 
is not a licensed attorney to "try” 
the case for corporate landlord in 
such a proceeding, in view of pro¬ 
hibition against practice of law by 
corporations.—Finox Realty Corpora¬ 
tion v. Liippman, 296 N.Y.S. 946, 163 
Misc. 870. 

9w Idaho—Wayne v. Murphey-Pavre 

& Co., 59 P.2d 721, 66 Idaho 788. 
14a C.J. p 298 note 74 (a], 
roroclosnre of mortgage 

(1) Whether attorney who Insti¬ 
tuted foreclosure proceedings ren¬ 
dered services to mortgagee corpo¬ 
ration at monthly or yearly salary, 
or was paid separately for proceed¬ 
ings instituted, was unimportant, as 
against contention that mortgagee 


corporation practiced law by at- < 
tempted foreclosure of its own mort-1 
gage, since attorney instituted pro¬ 
ceedings for corporation as a client 
and not for clients of corporation.— 
Hanson v. Federal I<and Bank of 
Omaha. Neb., 262 N.W. 228, 63 S.D. 
622. 

(2) Title Insurance and mortgage 
corporations may conduct foreclosure 
actions in names of holders of mort¬ 
gages guaranteed by it. through law¬ 
yers hired by such corporations, es¬ 
pecially in view of exemptions in 
Pen.L. S 280.—In re Kelsey, 173 N.Y. 
S. 860, 196 App.Div. 95. 37 N.Y.Cr. 
299—Wollltzer v. National Title 
Guaranty Co., 266 N.Y.S. 184, 148 
Misc. 629, affirmed Wollitzer v. Title 
Guaranty & Trust Co., 270 N.Y.S. 968, 
241 App.Div. 757. 

Corporate executor or administrator 

A trust company authorized by 
act of congress to act as administra¬ 
tor, executor, trustee, and guardian 
IB not engaged in the ’’practice of 
law" in employing its salaried attor¬ 
neys to file papers in court In cases 
involving company as executor or ad¬ 
ministrator, where company does not 
seek compensation for its attorneys’ 
services from court and apply com¬ 
pensation on their salaries; the rule 
was applied notwithstanding claim 
that beneficiaries are real parties in 
interest and that company’s salaried 
attorneys really represent beneficia¬ 
ries, since fiduciary has legal title 
and is only party recognized in ac¬ 
tions at law, and under equity rules 
beneficiaries are not ordinarily "nec¬ 
essary parties."—Merrick v. Ameri¬ 
can Security & Trust Co., D.C.D.C., 
22 F.Supp. 177. 

10. Ill.—See Martin v. Strubel, 3 N. 

l&.2d 174, 286 Hl.App. 606. 

N.D.—Cain v. Merchants Nat. Bank 

A Trust Co. of Fargo, 268 N.W. 

719, 66 N.D. 746. 

14a C.J. p 298 note 74 [a] (6). 
Corporations autboxlssd to act as 
trustsss 

(1) Corporations authorized to act 
as trustees may perform certain acts 
which are necessarily Incident to 
proper execution of a trust, notwith¬ 
standing such acts may encroach on 
practice of law.—Rosenthal v. Law¬ 
yers County Trust Co., 282 N.Y.S. 
868, 156 Misc. 910. 

(2) Statute, authorizing trust com- I 
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panies to act as trustees or as agents 
or attorneys in management of *es* 
tates and serve as trustees, empow¬ 
ers them to perform ordinary and in¬ 
cidental services relative to trusts 
assumed by them for statutory fees 
only, without violating statutes pro¬ 
hibiting "practice of law" by corpo¬ 
rations.—Detroit Bar Ass'n v. Union 
Guardian Trust Co., 276 N.W. 365. 
282 Mich. 216, rehearing denied 281 
N.W. 432, 282 Mich. 707. and follow¬ 
ed in Detroit Bar Ass'n v. Detroit 
Trust Co, 276 N.W. 372. 282 Mich. 
237, and Detroit Bar Ass’n v. Equi¬ 
table Trust Co., 276 N.W. 373, 282 
Mich. 238. 

OorporatloBB authorised to Insure, 
guarantee, examine, or certify ti¬ 
tles 

(1) Drawing of papers by title in¬ 
surance and mortgage corporations 
in connection with extensions of 
mortgages guaranteed by them was 
not illegal in view of the exemptions 
In Penal Law || 271-a, 280.—Wolllt¬ 
zer V. National Title Guaranty Co.. 
266 N.Y.S. 184, 148 Misc. 629. affirmed 
Wollltzer V. Title Guaranty & Trust 
Co., 270 N.Y.S. 968, 241 App.Div. 757. 

(2) Such corporations may solicit 
title Insurance business, prepare 
deeds and mortgages in connection 
therewith, and render legal opinions 
as to marketability of titles, with¬ 
out violating Pen.L. fi 280.—^Wolllt¬ 
zer V. National Title Guaranty Co., 
supra—Title Guarantee & Trust Co. 
V. Maloney, 166 N.Y.S. 280. 

(3) Corporation which was exer¬ 
cising as a business the general pow¬ 
ers of a trust company, and exam¬ 
ining, certifying, and guaranteeing ti¬ 
tles to real estate, under authority 
conferred by its charter, could ex¬ 
ercise a further charter power to 
prepare papers in connection with 
conveyance of real or personal prop¬ 
erty as requested by customer, by 
other than persons licensed to prac¬ 
tice law.—^Atlanta Title & Trust Co. 
V. Boykin, 167 S.E. 465, 172 Ga. 437. 

11. Oorporatiou authorlsad to act aa 

tmstaa 

(1) Determination as to right of 
judgment creditor of beneficiary to 
reach trust funds is question of law. 
requiring services of lawyer which 
cannot be performed by corporate 
trustees, and trust agreement pro¬ 
viding for performance of such aerv- 
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pearance of a corporation by attorney in actions to 
which it is a party are considered below in § 1323. 

According to some cases, drawing wills^^ or trust 
agreements'^ constitutes the unauthorized practice 
of law even where these activities are to some ex¬ 
tent an incident of the business of the corporation,^^ 
or where the corporation is named as executor or 
trustee and a like rule applies to giving legal ad¬ 
vice in respect of such instruments.^® So, a statu¬ 
tory provision prohibiting a corporation from doing 
a law business has been applied in denying the right 


of a trust company to draw wills and trust agree¬ 
ments and to give legal advice concerning them.^^ 
According to some cases, however, it is permissible 
for the attorney of a corporation to draft trust in¬ 
struments in which the corporation is named as trus¬ 
tee, provided the corporation does not receive direct 
pecuniary profit for such services,and the draft¬ 
ing by a trust company of a trust agreement which, 
by its terms, is revocable by the trustor and which 
does not contain any provision of a donative or tes¬ 
tamentary character does not constitute the unau¬ 
thorized practice of law.i® Furthermore, it has 


ices by corporate trustees would be 
illegal.—Rosenthal v. Lawyers Coun¬ 
ty Trust Co., 282 N.Y.S. 868^ 156 
Misc. 910. 

(2) Corporations are required to 
adhere to business of executing 
trusts in their control, and have no 
authority through their attorney-em¬ 
ployees to give independent legal ad¬ 
vice to beneficiaries, perform legal 
services directly for them, or to ad¬ 
vise or act for others claiming in¬ 
terest in trust estate, where that ad¬ 
vice or those acts partake of a le¬ 
gal nature.—Judd v. City Trust & 
Savings Bank. 12 N E.2d 288, 133 
Ohio St. 81. 

(3) Provision in a decree enjoining 
trust company from doing certain 
acts, entered in a suit to enjoin al¬ 
leged unauthorized or unlawful prac¬ 
tice of law. has been upheld as 
against contention of corporation 
that such provision was too broad 
and would interfere with legitimate 
conduct of its business—Detroit Bar 
Ass’n V. Union Guardian Tru.st Co., 
276 N.W. 365. 282 Mich 216. rehear¬ 
ing denied 281 N.W. 432. 282 Mich 
707 and followed in Detroit Bar Ass’n 
v. Detroit Trust Co.. 276 N.W. 372, 282 
Mich. 237, and Detroit Bar Ass'n v. 
lOquitable Trust Co., 276 N.W. 373, 
282 Mich. 238. 

Corporations authorised to insure, 

guarantee, or certify titles 

Statute authorizing title guarantee 
and trust companies to prepare and 
furnish abstract and certificates of ti¬ 
tle to realty does not permit such 
companies to issue certificate con¬ 
taining opinion regarding condition 
or validity of titles which are not 
guaranteed by such companivs; acts 
of furnishing opinions as to neces¬ 
sary parties to proceedings in court, 
and preparing and advising in re¬ 
lation to conveyance and other pa¬ 
pers pertaining to realty transaction 
for benodt of others, constitute 
“practice of law” which cannot be 
performed by title guarantee compa¬ 
nies except where they have direct 
primary Interest; and such compa¬ 
nies may not render services in prep¬ 
aration, nor advise as to drafting of 
escrow agreements or instructions. 


except clerical service of recording 
agreement or as to provisions nec¬ 
essary for protection of any such 
company as escrow agent.—Land Ti¬ 
tle Abstract & Trust Co. v. Dworken, 
193 N.E. 650, 129 Ohio St. 23. 

12. Idaho.—In re Eastern Idaho 
Loan & Trust Co., 288 P. 157, 49 
Idaho 280, 73 A.L.R. 1323. 

Ill.—People ex rel. Illinois State Bar 
Ass'n V. People’s Stock Yards State 
Bank, 176 N.E. 901. 344 Ill. 462. 
Mich.—Detroit Bar Ass’n v. Union 
Guardian Trust Co., 276 N W. 365. 
282 Mich. 216, rehearing denied 

281 N.W. 432, 282 Mich. 707, and 
followed in Detroit Bar Ass’n v. 
Detroit Trust Co.. 276 N.W. 372, 

282 Mich. 237, and Detroit Bar 
Ass’n V. Equitable Trust Co., 276 
N.W. 373, 282 Mich. 238. 

14a C.J. p 296 note 63 [b]. 

13. Idaho.—In re Eastern Idaho 
Loan & Trust Co., 288 P. 157, 49 
Idaho 280, 73 A.L.K. 1323. 

N D.—Cain v. Merchants Nat. Bank 
& Trust Co. of Fargo, 268 N W. 
719, 66 N.D. 746. 

14. N.D,—Cain v. Merchants Nat. 
Bank & Trust Co. of Fargo, supra. 

15. Colo.—People ex rel. Committee 
on Grievances of Colorado Bar 
Ass'n V. Denver Clearing House 
Banks Performing Trust Func¬ 
tions, 59 P.2d 468, 99 Colo. 50. 

N.Y.—People v. People’s Trust Co., 
167 N.Y.S. 767, 180 App Div. 494, 
36 N.Y.Cr. 203. 

Ohio.— Judd v. City Trust & Savings 
Bank, 12 N.E.2d 288, 133 Ohio St. 
81. 

16. Colo.—People ex rel. Committee 
on Grievances of Colorado Bar 
Ass’n v. Denver Clearing House 
Bunks Performing Trust Functions. 
59 P.2d 468, 99 Colo. 50. 

17. “Taliiabla ooiisldsratioa’* 

The term “valuable consideration’’ 
which Is an element of “law busi¬ 
ness’* as defined and prohibited by 
some slaiules is not limited to mone¬ 
tary consideration or consideration 
definitely measurable in money, and 
the nomination of trust company as 
executor or trustee Is “valuable con¬ 
sideration” for drafting of wills and 
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trust agreements by it within mean¬ 
ing of such statute; In support of 
this conclusion, the court quoted, 
with apparent approval, various defi¬ 
nitions of “valuable consideration.” 
—State ex inf. Miller v. St. Louis 
Union Trust Co., 74 S.W.2d 348, 335 
Mo. 845. 

AppolntmMit of oorporation as trns- 
too or ozoontor 

Trust company, drawing wills and 
trust agreements and giving legal 
advice concerning them in consider¬ 
ation of its appointment as executor 
or trustee, was engaged in “law busi¬ 
ness” in violation of Mo.St.Annot. US 
11692, 11693, pp 621, 622; in reach¬ 
ing this conclusion, it was held that 
drawing, procurement of or assist¬ 
ance in drawing, of paper affecting 
secular rights need not be done by 
corporation in representative capac¬ 
ity to come within the statute. The 
statute as so construed is not in¬ 
valid.—State ex inf. Miller v. St. 
Louis Union Trust Co., supra. 
Statute authorizlBg creation of« aud 
acceptance of tmata by, tmat 
oompaniee 

Statute authorizing creation of 
trust companies and acceptance of 
trusts by them did not authorize 
them to give advice as to secular 
law or draw papers affecting secular 
rights for others for valuable con¬ 
sideration.—State ex inf. Miller v. St. 
Louis Union Trust Co., supra. 
Statutory presumption as to who pre¬ 
pared instrument 

Trust company was not privileged 
to draft wills and give legal advice 
to testators by statute establishing 
rebuttable presumption that will, 
naming trust company as executor, 
was not prepared by salaried em¬ 
ployee thereof.—State ex inf. Miller 
V. St. Louis Union Trust Co., supra. 

18. U.S.—Merrick v. American Se¬ 
curity & Trust Co., D.C.D.C., 22 F. 
Supp. 177. 

19. Mich.—^Detroit Bar Ass’n v. Un¬ 
ion Guardian Trust Co., 276 N.W. 
365, 282 Mich. 216, rehearing de¬ 
nied 281 N.W. 432, 282 Mich. 707, 
and followed in Detroit Bar Ass'n 
V. Detroit Trust Co., 276 N.W. 372, 
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been held that the salaried attorneys of a corpora¬ 
tion may give advice as to questions of inheritance 
or distribution to a person who contemplates making 
the corporation the executor of a will or designat¬ 
ing it as trustee, provided such advice is confined to 
the purpose for which the corporation was charter¬ 
ed and the corporation does not receive any direct 
pecuniary profit from such services of its attor¬ 
neys ,20 and that the preparation of one will by a 
trust company acting through an officer not author¬ 
ized to practice law, in which the company is named 


as executor, is not a violation of some statutes 
aimed at unlawful practice.21 

In respect of the handling of claims or accounts 
for collection, the cases are not entirely harmoni¬ 
ous, as appears from those cited in the notes im¬ 
mediately following. Such handling does not nec¬ 
essarily constitute the practice of law ,22 but various 
transactions in connection with collections have 
been regarded as within the prohibition against 
practice by a corporation.23 It has been held that 


282 Mich. 237, and Oetroit Bar 
Ass’n V. Equitable Trust Co., 270 
N.W. 373, 282 Mich. 238. 

20. U.S.—^Merrick ▼. American Se¬ 
curity & Trust Co., D.C.D.C., 22 F. 
Supp. 177. 

n. Pa.—In re Umble's Estate, 177 
A. 340, 117 Pa Super. 16, 

22. Avoidiair prohibited mattere 

(1) CoiU^otion of claims without 
resort to courts does not constitute 
“practice of law" prohibited to cor¬ 
porations.—^Public Service Traffic Bu¬ 
reau V. Haworth Marble Co.. 178 N. 
E. 703, 40 Ohio App. 255. 

(2) Corporation doing general col¬ 
lection and adju.stment business could 
collect debts for others, provided cor¬ 
poration did not employ or iiromise 
to employ attorney or split fees with 
attorney or threaten debtor with suit 
if debt was not paid,—State ex rel. 
McKittrick v. C. S. Dudley & Co., 102 
S.W.2d 895, 340 Mo. 852, certiorari 
denied C. S. Dudley & Co, v. State 
of Mis.sourl, 58 S.Ct. 12, 302 U.S. 693, 
82 L.Ed. 535. 

amployment of attorneys 

(1) It hsis been held that the 
phrasing of charter is measure of 
corporate powers, that a corporation 
Incorporated to carry on general col¬ 
lection business can employ attor¬ 
neys to conduct suits on claims plac¬ 
ed with it for collection if such em¬ 
ployment is within its express pow¬ 
ers or IS necessarily incidental there¬ 
to, and that it can maintain an action 
to recover for services rendered 
through such attorneys.—Snow v. 
Hall, 44 N.Y.S. 427, 19 Misc. 655, 26 
N.Y.Clv.Proc. 274. 

(2) It has been held that a con¬ 
tract by which it was provided that 
a corporate collection agency under¬ 
took to collect claims forwarded to 
it for collection on contingent fee 
basis or on basis of payment of cer¬ 
tain commissions out of collections 
made, whether effected by personal 
solicitation or by attorneys employ¬ 
ed by it to institute suit therefore, 
did not constitute a contract by cor¬ 
poration for unlawful practice of 
law.—'Mutual Bonkers Corporation v. 
Covington Bros. & Co.. 126 S.W.2d 
202, 277 Ky. 33. 


Aaslgnment of claim 

It has been held, that a corpora¬ 
tion had right to solicit assignment 
of claims for collection and to sue 
upon such claims in its own name as 
assignee through compensated at¬ 
torney. although no consideration 
was paid by corporation for BUt‘h as¬ 
signment.—^Washington State Bar 
Ass’n V. Merchants* Hating & Ad¬ 
justing Co., 49 P.2d 26. 183 Wash. 
611. 

23. Mass.—In re Shoe Mfrs. Protec¬ 
tive Ass'n, 3 NE.2d 746. 

Joint contract cf employment 

A contract by which a corporation 
and an attorney were jointly em¬ 
ployed to collect certain accounts and 
provision was made for compensa¬ 
tion in case the accounts were col¬ 
lected after suit wa.s a joint contract 
and the corporation was engaged 
with the attorney in the practice of 
law; the contract ^was void and 
could not be enforced by the corpo¬ 
ra t»on and the attorney.—Midland 
Credit Adjustment Co. v. Donnelley, 
219 Ill.App. 271. 

Agreement to prosecute claim 

Contrnct whereby corporation was 
to analyze defendant’s freight bills 
and **prose<*ute*’ claims thereon, fees 
depending largely on "recoveries,” 
was void as contract for "practice of 
law',** the court, while recognizing 
that the phrase **to prosecute” is sus¬ 
ceptible of tw'o meanings, took the 
view that it w'as used in the con¬ 
tract involved in a technical sense as 
meaning "to institute proceedings 
before a court of Justice in order 
to obtain recoveries.”—Public Service 
Traffic Bureau v. Haworth Marble 
Co., 178 NE. 703, 40 Ohio App. 255. 
Bmploying attorneys, and proceedings 
in court 

(1) Incorporated collection agencf 
employing attorney, at first on sal¬ 
ary and later on conmiission, but 
still receiving same amount, to in¬ 
stitute and prosecute suits on claims 
placed with it for collection was en¬ 
gaged in practice of law.— State v. 
Retail Credit Men’s Ass’n of Chat¬ 
tanooga, 43 S.W.2d 918, 163 Tenn. 
450. 

(2) Handling accounts for collec¬ 
tion by turning them over to attor¬ 
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neys selected by corporation and re¬ 
taining part of the fees constituted 
the practice of law.—Depew v. Wich¬ 
ita Ass’n of Credit Men, 49 P.2d 1041, 
142 Kan. 403, certiorari denied Wich¬ 
ita Ass’n of Credit Men v. Depew. 
66 S.Ct. 574, 297 U.S. 710, 80 L.Ed 
997, and Wichita Ass’n of Credit Men 
V. State of Kansas vx rel. Beck, 66 S 
Ct. 674, 297 U.S. 711, 80 L.Ed. 997. 

(3) Rule applies where the collec¬ 
tion corporation selects the attorney 
in the first instance and also where 
it informs the debtor that the credi¬ 
tor will file suit and, on failure ot 
the creditor to select an attorney, 
makes the selection, fixes the share 
of the fee which the attorney is to 
receive, and conducts all correspond¬ 
ence with the attorney; it was said 
that, if the corporation cannot col¬ 
lect the claim without the servlcf^s 
of an attorney, it should return the 
claim to the claimant.—State ex rel. 
McKittrick v. C. S. Dudley & Co, 
102 SW.2d 895, 340 Mo. 852. ceitio- 
rarl denied C. S. Dudley & Co. v. 
State of Missouri, 58 S.Ct. 12. 302 IT 
S. 693. 82 L.Ed. 535. 

(4) Where the attorney selected 
and employed by the collection cor¬ 
poration Is undiT lt.s control, and the 
corporation fixes the compensation of 
the attorney, the transaction consti¬ 
tutes an unauthorized practice of law 
by the corporation notwithstanding 
the technical relation of attorney and 
client exists between the attorne> 
and the owner of the claim; there 
is an unlawful solicitation where the 
corporation solicits such claims for 
collection.— Richmond Ass’n of Cred¬ 
it Men V. Bar Ass’n of City of Rich¬ 
mond, 189 S.E. 163, 167 Va. 827. 

(5) Where customers executed 
written authority to salaried attorney 
at law of collection agency to rep¬ 
resent them and agency appropriated 
fees and paid attorney, agency was 
unlawfully practicing law.—State v. 
Janies Sanford Agency, 69 S.W.2d 
896, 167 Tenn. 339. 

(6) Preparing and filing in court 
pleadings, petitions, and the like in 
proceedings for collection of accounts 
or claims of another constituted the 
practice of law. 
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a corporation does not engage in the practice of 
law merely by furnishing to its members informa¬ 
tion as to what liens or encumbrance are of record 
against real property in which such members arc 

intcrestcd.24 

Among other specific acts or transactions which 
have been regarded as unlawful or unauthorized in 
view of prohibitions in respect of the practice of 
law by a corporation or holding itself out as quali¬ 
fied to practice, arc: making contracts to represent 
and defend contract holders in legal proceedings 
making contracts to furnish legal services on a con¬ 
tingent basis making contracts to furnish legal 
services to members or patrons for single, specified 


fee or charge making contract to give free legal 
advice making contract obligating corporation to 
have refunding bonds in proper form and approved 
by a competent attorney furnishing legal servic¬ 
es to members without charge in addition to mem¬ 
bership dues,30 or without charge other than mem¬ 
bership dues and nominal legal fecs;3i incorporat¬ 
ing corporations ;32 settling and compromising 
claims of others liquidating business of persons 
in financial difficulties, involving the preparation of 
contracts and other instruments and the giving of 
advice representing claimants, and performing 
other acts, in connection with claims in bankrupt¬ 
cy ;35 conducting legal proceedings for the rcduc- 


Kan.—Depew v. Wichita Afls’n of 
Credit Men, 49 P.2d 1041, 142 Kan. 
403, certiorari denied Wichita Ass’n 
of Credit Men v. Depew, 56 S Ct. 
574. 297 U R. 710, 80 D.Kd. 997 and j 
Wichita Ass’n of Credit Men v. ' 
State of Kansas ex rel. Beck. 56 
set. 674, 297 U.S. 711, 80 L Ed. 
997. 

Mont —State ex rel Freebourn v. 
Merchants’ Credit Service, 66 P. 
2d 337. 104 Mont. 76. 

(7) A corporation which conducts 
a collection nf^ency, which lakes 
sham and fraudulent assif^nments of 
claims, contracts to collect the claim 
on a contini^cnt basis, employs at¬ 
torneys to enforce the claims, pre¬ 
pares the statements of claim, and 
brinf;s actions thereon in its own 
name is enpaKcd in the practice of 
law —I’eople v. Securities Discount 
Co. 198 N.E. 6S1, 361 Ill. 551, affirm¬ 
ing 279 lllApp 70. 

AssifimmeBt of claim 

The fact that the claim is as¬ 
signed to the collection corporation 
does not ncccs.sarily prevent its acts 
in respect thereof from constituting 
the practice of law. 

Mont.—State ex rel. Preebourn v. 
Merchants’ Credit Service, G6 P. 
2d 337. 104 Mont 7G. 

Tenn.—State v. James Sanford Agen¬ 
cy, 69 S.W.2d 895, 167 Tenn. 339. 
Claim for attomajrs* foes 

Corporation engaged in collection 
business which solicited assignment 
of debts for collection was not Jus¬ 
tified in making demand for attor¬ 
neys’ fees in action on note and 
such practice constituted the unlaw¬ 
ful practice of law, in view of a 
statute making it unlawful for court 
to allow attorneys’ fees in action 
when party is represented by some 
one other than duly licensed attor¬ 
ney.—State ex rel. Freebourn v. Mer¬ 
chants’ Credit Service, 66 P.2d 337. 
J04 Mont. 76. 

S4. Tenn.—State v. Retail Credit 
Men’s Ass’n of Chattanooga. 43 S. 
W.2d 918, 163 Tenn. 450. 


25. Ohio —Goodman v. Motorists’ 
Alliance of America, Inc., 29 Ohio 
N.P..NS.. 31—-State ex rel. Physi¬ 
cians Defense Co v. Day 1 in, 3 Ohio 
N P..N S., 185 

14a C.J. p 296 note 63 fcl (2). 

26. N.Y.—U S Title Guarantv Co 
V. Brown, 149 N Y S. 186, 86 Misc 
287, affirmed 152 N.Y.S. 470, 166 
App.Uiv. 688. 

27. Cal.—T’eople v. Merchants’ Pro¬ 
tective Corporation, 209 P. 363, 189 
Cal. 531—People v. California Pro¬ 
tective Corporation, 244 P. 1089, 76 
Cal.App. 364. 

14a C.J. p 296 note 63 fcl (2). 

28. Ohio.—United Mercantile Agen¬ 
cy v. Dybarger, 28 Ohio N r.,N S , 
319. 

14a CJ. p 296 note 63 [c] (1). 

Defense 

By execution of contract to give 
free legal advice and perform serv¬ 
ice of attorney, plaintiff corporation 
held itself out as being lawfully 
qualified to practice law and could 
not avoid this defense by contend¬ 
ing that it was not illegal for it to 
practice law, and that its charter au¬ 
thorized it to practice law so far as 
lawful.—Creditors’ National Clearing 
House V. Bannwart. 116 N.E. 886. 227 
Ma.s.s. 679, Ann.Cas.l918C 130. 

29. Idaho.—Wayne v. Murphey-Fa- 
vre & Co., 59 P.2d 721, 56 Idaho 
788. 

30. 111.—People ex rel Chicago Bar 
Ass'n V. Chicago Motor Club, 199 
N E. 1, 362 Ill. GO—People ex rel 
Chicago Bar As.s’n v. Motorists’ 
Ass’n of Illinois, 188 N.E 827, 354 
Ill. 595. 

Mass.—In re Maclub of America, 3 N. 

E2d 272, 105 A D.R. 1360. 

N C.—Seawell v. Carolina Motor Club, 
184 S.E. 640, 209 N.C. 624. 

Ohio.—Dworken v Cleveland Auto¬ 
mobile Club, 29 Ohio N.r.,N.S., 607 
Various ssrvloss oonstltutl&g prac- 
tlcs of law 

Ohio.—Dworken v. Cleveland Auto- 
I mobile Club, supra. 
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31. Ill.—People ex rel. Courtney v. 
Association of Real Estate Tax¬ 
payers of IllinoKs. 187 N E 823. 
354 111. 102. 

32. N.Y.—Matter of Pace, 156 N.Y.S. 
641. 170 AppDiv 818 

Pa.—See Blair v. Service Bureau, 87 
PaL.J. 166. 

14a C.J. p 296 note 63 fe]. 

33. Mass.—In re Shoe Mfrs. Pro¬ 
tective Ass’n, 3 N E.2d 746. 

Xb Ohio 

(1) The view has been taken that 
a corporation has the right to enter 
into an agreement with the holder 
of Its policy or contract wi!h refer¬ 
ence to investigation and arbitration 
of matters growing out of the op¬ 
eration of the automobile of such 
holder.—Goodman v. Motorists’ Alli¬ 
ance of America, Inc., 29 Ohio N.P., 
N.S.. 31 

(2) It has been held, however, that 
a corporation engages in the prac¬ 
tice of law where it communicates 
with and endeavors to adjust claims 
with attorneys representing persons 
against whom a member of the cor¬ 
poration has a claim on account of 
an automobile accident.—Dworken v. 
Cleveland Automobile Club. 29 Ohio 
N.P.,N.S., 607. 

34. Kan.—Pepew v. Wichita Ass’n 
of Credit Men, 49 P 2d 1041, 142 
Knn. 403, certiorari denied Wichita 
Ass'n of Credit Men v. Depew, 56 
S.Ct. 574, 297 U.S. 710, 80 D.Ed. 
997, and Wichita Ass’n of Credit 
Men V. State of Kansas ex rel. 
Beck, 56 S.Ct. 674, 297 U.S. 711, 80 
L.Ed. 997. 

35. JurisdlotloB of state eoort 

In cases in which the rule stated 
in the text has been recognized, it 
has been held that a state court had 
jurisdiction to determine whether or 
not a corporation was engaged in 
the unlawful practice of law in re¬ 
spect of claims in bankruptcy pro¬ 
ceedings without improperly en¬ 
croaching on the sovereign power of 
the United States or on the Juris¬ 
diction of the federal court. 
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tion of tax assessments conducting foreclosure 
proceedings for others than the corporation con¬ 
ducting proceedings in probate courts in the matter 
of estates or guardianships undertaking to repre¬ 
sent, and representing, beneficiaries in administra¬ 
tion or probate proceedings and distraining for 
rent and bringing dispossess proceedings.^® 

According to some cases conducting proceedings 
before administrative boards does not constitute the 
unlawful practice of law by a corporation.^^ Vari¬ 
ous other acts or transactions of corporations have 
been considered and held not to constitute the un¬ 
lawful practice of law .^2 

Medicine and dentistry. As a general rule, a cor¬ 
poration cannot hire practitioners of medicine^® or 
dcntistry^^ to carry on the business of practicing 


medicine or dentistry for it, and such employment 
constitutes the unlawful practice of medicine^® or 
dentistry.^® According to some cases, however, the 
employment of duly licensed practitioners who fur¬ 
nish medical services to persons with whom the cor¬ 
poration has contracted to furnish such service does 
not constitute unlawful practice.^7 

A contract made in the name of a corporation 
binding it to diagnose or treat ailments or diseases 
is ultra vires, unlawful, and against public policy.^® 
So, according to some cases, a corporation which 
contracts to furnish medical or dental services 
through the medium of practitioners designated by 
the corporation, in consideration of the payment of 
a specified amount or premium, are engaged in un¬ 
lawful practice,^® at least where the corporation 
is operated for profit.®® It has been held, however. 


Kan.—Depew v. Wichita Ass'n of 
Credit Men, supra. 

Va,—Richmond Ass’n of Credit Men 

V. Bar Ass'n of City of Richmond. 
189 S.E. 163. 167 Va. 327. 

Validity of statnta 
In a case in which the rule stated 
in the text was recognized, it was 
held that Penal L. S 280 forbidding: 
the practice of law by corporations 
was not invalid even when applied 
to practice of law in federal courts. 
— "L, Meisel & Co. v. National Jewel¬ 
ers’ Bd. of Trade. 152 N.Y.S 913. 90 
Mlsc. 19. affirmed 157 N.YS. 1133, 
173 App.Div. 889-—14 C.J. p 296 note 
63 [d], p 298 note 74 [a] (5). 

36. N.Y,—People v. Purdy, 162 N.T. 
S. 56, 174 AppDiv. 702. 

14a C.J. p 296 note 63 ff]. 

37. Minn.—In re Otterness, 232 N. 

W. 318, 181 Minn. 254. 73 A.L.R. 
1319. 

9B, Minn.—In re Otterness, supra. 

39. N.Y.—In re Tuthlll. 10 N.Y.S.Sd 
643, 266 App.Div. 639—In re Well¬ 
ington’s Estate, 276 N.Y S. 946, 
154 Mlsc 271, modification denied 
289 N.Y.S. 1006, 160 Misc. 383. 

4K). N.J.—Unger v. Landlords* Man¬ 
agement Corporation. 168 A. 229, 
114 N.J.Eci. 68. 

41. N.Y.—Tanenbaum v. Higgins, 
180 N.Y.S. 738. 190 App.Div. 861— 
Croker Nat. Fire Prevention Engi¬ 
neering Co. V. Harlem French 
Cleaning & Dyeing Works, 230 N. 
Y.S. 670, 132 Misc. 687. 

Pa.—See Blair v. Service Bureau, 87 
Pa.L.J. 155. I 

Xaterstata oommeroa commtsitcm 
Interstate commerce commission is 
administrative body, and therefore 
practice before it is not ’’practice of 
law” prohibited to corporations.— 
Public Service Traffic Bureau v. Ha¬ 
worth Marble Co., 178 N.E. 703, 40 
Ohio App. 256. I 


Compare Blair v. Service Bureau, 87 
Pa.L.J. 166. 

ServloM pnxBuaaLt to contract 

Services performed in fulfilling 
contract obligating corporation to 
practice only before administrative, 
nonjudicial body, do not constitute 
“practice of law.”—^Public Service 
Traffic Bureau v. Haworth Marble 
Co., 178 N.E. 703, 40 Ohio App. 255. 

48. Ohio.—Goodman y. Motorists* 
Alliance of America, Inc., 29 Ohio 
N.P..N.S., 81. 

Pa.—In re Umble’s Estate, 177 A. 
340, 117 Pa.Super. 15. See Blair v. 
Service Bureau, 87 Pa.L.J. 155. 
AdvcrtlslBg' not objectionable 
N.D.—Cain v. Merchants Nat. Bank 
& Trust Co. of Fargo. 268 N.W. 
719, 66 N.D. 746. 

County 

A county counsel who acts as the 
attorney for the public administra¬ 
tor in connection with the latter’s 
administration of estates and the 
performance of his other official du¬ 
ties is not carrying on a private law 
practice for the benefit of the county 
notwithstanding the fees paid to the 
county treasurer, and the county is 
not, because of such transaction, en¬ 
gaged in the unlawful practice of 
law.—In re Miller's Estate, 66 P.2d 
491, 5 Cal.2d 588. 

43. Cal.—Pacific Employers Ins. Co. 
V. Carpenter, 62 P.2d 992, 10 Cal. 
App.2d 592. 

Ind.—Herman y. Baker, 16 N.E.2d 
365. 

Ky.—Johnson y. Stumbo, 126 S.W.2d 
165, 277 Ky. 301. 

N.T.—Wm. Messer Co. v. Rothstein, 
113 N.Y.S. 772, 129 App.Div. 216, 
affirmed 92 N.E. 1107, 198 N.Y. 
632. 

14a C.J. p 297 notes 64, 66. 

▲uthozity to orgaaiM for lawful pur- 

P080 

Notwithstanding a provision of the 
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Business Corporation Act that corpo¬ 
rations for profit may be organized 
for any lawful purpose, a corporation 
organized for profit may not render 
medical services by duly licensed and 
registered physicians and surgeons. 
—People, by Kcrner v. United Med¬ 
ical Service, 200 N.E. 167, 362 Ill. 
442, 103 A.L.R. 1229. 

44. Cal.—Pacific Employers Ins. Co 
y. Carpenter, 52 P.2d 992, 10 Cal. 
App 2d 592. 

Colo.—State Board of Denial Ex¬ 
aminers v. Miller, 8 r.2d 699, 90 
Colo. 193. 

Ind.—State ex rel. Indiana State 
Board of Dental Examiners v. 
Boston System Dentists, 19 N.E.2d 
9.49. 

14a C.J. p 297 notes 65, 66. 

46. Ill.—People, by Kerner v. Unit¬ 
ed Medical Service, Inc., 200 N.E. 
157, 362 Ill. 442. 

46. Ind.—State ex rel. Indiana State 
Board of Dental Examiners v. Bos¬ 
ton System Dentists, 19 N.E.2d 949. 

47. Mo.—State ex inf. Sager v. 
Lewln, 106 S.W. 681. 128 Mo.App. 
149. 

Neb.—State Electro-Medical Inst. v. 
Plainer, 103 N.W. 1079, 74 Neb. 23, 
121 Am.S.R. 706—State Electro- 
Medical Institute V. State, 103 N. 
W. 1078, 74 Neb. 40. 

48. Ind.—Herman v. Baker, 16 N.E. 
2d 365. 

48. Cal.—Benjamin Franklin Life 
Assur. Co. V. Mitchell, 58 P.2d 984, 
14 Cal.App.2d 664. 

60. Cal.—I*eople ex rel. State Board 
of Medical Examiners v. I*aciflc 
Health Corporation, 82 P.2d 429, 12 
Cal.2d 166, 119 A.L.R. 1284, cer¬ 
tiorari denied Pacific Health Cor¬ 
poration v. People of State of Cali¬ 
fornia ex rel. State Board of 
Medical Examiners, 69 S.Ct. 468— 
Pacific Employers Ins. Co. v. Car- 
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that a nonprofit corporation does not engage in the 
practice of medicine, nor hold itself out as so do- 
ing, by entering into certain types of contracts 
which have for their purpose the furnishing of 
medical services to a designated or limited group 
of persons.51 It has also been held that a corpora¬ 
tion docs not engage in the practice of medicine by 
entering into contracts to furnish the services of 
qualified and licensed physicians, who are members 
of the corporation or its agents, and by collecting 
the compensation for such services, and that such 
acts are not unlawful.®^ 

In the notes will be found cases in which the 
courts have regarded various acts or transactions of 
corporations as the unlawful practice, or violations 
of statutes regulating the practice, of medicine,®^ or 
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dentistry,®^ or as not such practice or violations in 
respect of medicine®® or dentistry.®® 

Optom£try, According to the construction given 
some statutes, a corporation cannot employ a regis¬ 
tered or licensed optometrist to carry on the busi¬ 
ness of practicing optometry for it,®^ and a corpo¬ 
ration which employs such an optometrist to conduct 
its business in this regard is engaged in the unlaw¬ 
ful practice of optometry.®® It has been held or 
recognized, however, that the governing statute in¬ 
volved does not prevent a corporation from employ¬ 
ing a registered or licensed optometrist to conduct 
or supervise an optometrical or optical department, 
or to render optometrical services, and that such 
employment does not constitute the unlawful prac¬ 
tice of optometry.®® 
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penter, 52 F.2d 992, 10 CaI.App.2d 
692. 

51. B«rvic«i for moubani of oorpo* 
ration 

A nonprofit corporation which con¬ 
tracts with a Kroup of physicians for 
medical services to he rendered to 
members of the corporation at a 
fixed compensation is not engaged 
in the practice of medicine, nor in 
holding Itself out as so doing, and 
such corporation does not engage in 
the unlawful practice of medicine by 
entering into a contract with anoth¬ 
er corporation to provide for a fixed 
period for complete medical and hos¬ 
pital services to employees of such 
other corporation who join the corpo¬ 
ration so contracting to furnish such 
services, in consideration of agree¬ 
ment of such other corporation to 
pay a specified sura to corporation so 
contracting—Group Health Ass’n v. 
Moor. D.CD.C., 24 F.Supp. 446. 

52. Neb.—State Electro-Medical In¬ 
stitute v. Platner, 103 N.W. 1079. 
74 Neb. 23. 121 Ain.S.R. 706—State 
Electro-Medical Institute v. State, 
103 N.W. 1078, 74 Neb. 40. 

14a C.J. p 297 note 67 [a]. 

53. N.Y.—People v. John H. Wood¬ 
bury Dermatological Institute, 85 
N.E. 697. 192 N.Y. 464. affirming 
109 N.Y.S. 678, 124 App.Div. 678. 

54. Ind.—State ex rel. Indiana State 
Board of Dental Examiners v. Bos¬ 
ton System Dentists, 19 N.E.2d 
949. 

AdTsrtlstng, mad amploylag dsatlsts 

A corporation, with officers who 
are not licensed to practice dentistry, 
which advertises the practice of den¬ 
tistry under its corporate name and 
employs licensed dentists for its 
work is practicing dentistry in viola¬ 
tion of provisions of some statutes. 
—State V. Bailey Dental Co., 234 N. 
W. 260, 211 Iowa 781. 

‘*Biuiliisss side” of pxaotloo 
The management, conduct, or con¬ 


trol by a corporation of the so-called 
'‘business side” of the practice of 
dentistry falls within the condemna¬ 
tion of some statutes.—Painless 
Parker v. Board of Dental Examin¬ 
ers. 14 P.2d 67. 216 Cal. 286. 
Ohartsxod dsatal ooUsgo 

(1) Rendering certain dental serv¬ 
ices for fee, salary, or reward by 
part of chartered dental college is 
unlawful.—Rivers v. Atlanta South¬ 
ern Dental College, 1 S.E.2d 760, 187 
Ga. 720—Boykin v. Atlanta Southern 
Dental College. 169. S.E. 361, 177 Oa, 
1—^Atlanta Southern Dental College 
v. State, 180 S.E. 620, 51 Ga.App. 
379. 

(2) Under statute defining practice 
of dentistry and providing such stat¬ 
ute shall not prohibit chartered 
dental colleges from maintaining 
regular college clinics, in absence of 
statutory definition of "regular col¬ 
lege clinics," such expression must 
conform to definite provisions as to 
what constitutes practice of dentis¬ 
try and who may practice, the mat¬ 
ter of what constitutes and who may 
practice dentistry being major object 
of statute and reference to dental 
climes being incidental.—Rivers v. 
Atlanta Southern Dental College, su¬ 
pra—Boykin v. Atlanta Southern 
Dental College, supra. 

55. N.Y.—J. W. Samuel, Inc. v. 

Hams. 176 N.Y.S. 378, 187 App. 

Div. 783, 

TJss of Z.xmy 

In some Jurisdictions, a corpora¬ 
tion may carry on the business of 
using the X-ray, or electrotherapy or 
Roentgenology, and is not. in so do¬ 
ing, practicing medicine.—Doumitt v. 
Diemer, 23 P.2d 918, 144 Or. 36. 

56. Ga.—^Atlanta Southern Dental 

College V. State. 180 S.E. 620, 51 

Ga.App. 379. 

57. Kan.—State ex rel. Beck v. 

Goldman Jewelry Co.. 51 P.2d 996, 

142 Kan. 881, 102 A.L..R. 334. 
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W.Va.—^Eisensmith v. Buhl Optical 
Co.. 178 S.E. 695, 116 W.Va. 776. 

Xa Ohio 

A corporation incorporated to en¬ 
gage in the business of an optician 
may employ optometrists in connec¬ 
tion therewith but such optometrists 
can do only the work which the cor¬ 
poration is authorized by law to do; 
such corporation cannot employ op¬ 
tometrists to engage in the practice 
of optometry.—State ex rel. Bricker 
v. Buhl Optical Co., 2 N.E.2d 601, 131 
Ohio St. 207. 

5^ Ariz.—Funk Jewelry Co. v. 
State ex rel. La Prade, 60 P.2d 
946, 46 Ariz. 348. 

Iowa.—State v. Kindy Optical Co., 
248 N.W. 332, 216 Iowa 1167. 

Optometrist’s ownership of equip¬ 
ment and right to have own pa¬ 
tients 

The fact that the contract between 
the corporation and the registered 
optometrist employed by it provided 
that he must supply and own his 
examining equipment and could have 
patients of his own was not of it¬ 
self sufficient to show that the cor¬ 
poration w'as not engaged in the un¬ 
lawful practice of optometry where 
other facts showed that the corpora¬ 
tion was so engaged.—State ex rel. 
Beck V. Goldman Jewelry Co., 61 P. 
2d 996, 142 Kan. 881, 102 A.L.R. 
334. 

Xn Vsnnsjlvanin 

The rule stated in the text has 
been applied to a corporation of an¬ 
other state doing business in Penn¬ 
sylvania.—Neill V. Cimbel Bros., 199 
A. 178, 330 Pa. 213. 

69. Ga.—Georgia State Board of 
Examiners in Optometry v. Fried¬ 
mans* Jewelers, 189 S.E. 238, 183 
Ga. 669. 

Md.—Dvorine v. Castlebury Jewelry 
Corporation, 186 A. 662. 170 Md. 
661. 

Mo.—State ex inf. McKittrick v. 
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A corporation which actually engag^es in the prac¬ 
tice of optometry by the employment of an optome¬ 
trist may not excuse, nor avoid the effect of, its 
conduct by showing the existence of a mere color¬ 
able or sham lease, to the optometrist or another, of 
office space for the conduct of the business,®® but a 
corporati(3n docs not engage in such practice merely 
by renting office space with the understanding that 
such space may be used for the practice of optome¬ 
try by another.®^ 

There are cited in the notes cases in which the 
courts have considered various acts or transactions 
of corporations in the light of statutes regulating 
the practice of optometry, and have regarded such 
acts or transactions as unlawful®^ or lawful.®® 

Podiatry or chiropody. Certain statutes govern¬ 
ing the practice of chiropody or podiatry do not 
prevent a corporation from employing a licensed 
chiropodist or podiatrist to render service to its 
customers who desire such service, and such employ¬ 
ment docs not constitute the unlawful jiractice of 
chiropody or podiatry under such statiites.®^ Vari¬ 


ous acts of employees of a corporation have been 
considered in the light of such a statute and have 
been held not to constitute the unlawful practice 
of chiropody or podiatry.®® 

§ 957. Waiver of Rights by Corporation 

A corporation may waive its rights and be bound by 
estoppel. 

A corporation may waive its rights Jind may be¬ 
come bound by estoppel.®® Questions as to the es¬ 
toppel of a corporation to deny the authority of its 
officers or agents are considered below in § 1011. 
and as to estoppel to deny that formalities in the 
executiem of contracts were complied with, below 
in §§ <^68, 1142. 

§ 958. Presumptions and Evidence as to Cor¬ 
porate Powers 

In general there is a presumption that a particular 
act is within the powers of a corporation if, under some 
circumstances, such act is within such powers, and the 
party who asserts want of power has the burden of 
proof. The presumption may be the basis of a prima 


Gate City Optical Co., 97 S.W.2d 
89. 

N J —Jaeoklf* v. L. Bamberger & Co., 
181 A. 181. 119 NJ.Eq. 126. af¬ 
firmed 184 A. 520, 120 N.,T Kq. 201. 
N.y.—IHck.son V. Flynn, 286 N.Y.S. 
225, 246 App Div. 341, affirmed 6 
NE2d 102. 273 N.Y. 72. 

Utah.—Golding v. Schuharh Optical 
Co., 70 r.2d 871, 93 Utah 32. 

Zn Arkansas the rule stated in the 
text has been repoirnized. but it was 
also held that in the case involved 
the optometrist was not an employee 
of the corporation.—.State ex rel. At¬ 
torney General v. Gus Hlass Co., 105 
S.W.2d 853, 193 Ark. 1159. 

60. Iowa.—State v. Kindy Optical 
Co.. 248 NW. 382. 216 Iowa 1157. 
01. Ohio.—Rowe v. Standard Drug 
Co., 9 N.E2d 609, 132 Ohio St, 
629. 

Zisasa to optometrist 

A corporation incorporated to en¬ 
gage in the business of an optician 
may rent equipment or a part of its 
quarters for an office to an optome¬ 
trist not employed by it.—Stale ex 
rel. Bricker v. Buhl Optical Co., 2 N. 
E.3d 601, 131 Ohio St. 217. 

68 . Mass.—Commonwealth v. S. S. 
Kresge Co., 166 N.E. 658, 267 

Ma.ss. 145. 

Pa.—Neill v. Gimbel Bros., 199 A. 
178, 330 Pa. 213, followed in Neill 
V. Harry C, Kahn & Co., 199 A. 
183, 330 Pa 223. 

Corporation incorporated to carry on 
business of optician 

(1) Pilling prescription by an op¬ 
tometrist who is employed in busi¬ 
ness of corporation to do optical or 


other legitimate work.—State ex rel. 
Bricker v. Buhl Optical Co., 2 N.E 2d 
601, 131 Ohio St. 217. 

(2) Advertising so as to lead the 
public to believe that corporation is 
practicing optometry.—State ex rel. 
Bricker v. Buhl Optical Co., supra. 

(3) Kxcr<*i.«5ing control over op¬ 
tometrist, as such, with regard to his 
prices or charges, or over the rec¬ 
ords of his office or any part of his 
optometrical work—Stale ex rel. 
Bricker v. Buhl Optical Co., supra. 
Smploymsnt of licensed physicians 

or surgeons 

The fact that the corporation em¬ 
ploys only licensed phy.sicians and 
surgeons to do its optometnc work 
does not prevent the application to 
it of the provisions of some statutes 
governing the practice of optometry. 
—Seifert v. Buhl Optical Co., 268 N. 
W. 784, 276 Mich. 692. 

Svldence 

Showing that a corporation opened 
an office or place of business for the 
practice of optometry and announced 
to the public Us intention to practice 
such profession was prima facie evi¬ 
dence that the corporation was en¬ 
gaged in such practice.—State v. 
Kindy Optical Co., 248 N.W. 332. 216 
Iowa 1157. 

63. Conn.—Sage-Alien Co. v. Wheel¬ 
er. 179 A. 195, 119 Conn. 667, 98 
A.L.R. 897. 

Mo.—State ex Inf. McKittrick v. 
Gate City Optical Co., 97 S.W.2d 
89. 

N.J.—New Jersey State Board of 
Optometrists v. S. S. Kresge Co., 
174 A. 353, 113 N.J.Law 287, modi- 
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fled on other grounds 181 A. 152, 
115 N..r.I..aw 495. 

Utah—Golding v Schubni'h Optical 
Co, 70 P.2d 871, 93 Utah 32. 
Corxiorntion incorporated to carry on 
business of optician 

(1) Receipt of prescription by cor¬ 
poration from optometrist not em¬ 
ployed by It, to whom it rents equip¬ 
ment or part of its quarters for an 
office.—State ex rel Bricker v. Buhl 
Optical Co., 2 N.E.2d 601, 131 Ohio 
St. 217. 

(2) Fitting eyeglasses to face by 
frame bending after they arc ground 
according to prescription, mounted, 
and otherwise ready for use.—State 
ex rel. Bricker v. Buhl Optical Co, 
supra. 

(3) Doing all kinds of work in 
prepartng and furnishing eyeglii.sses 
except those enumcrnlcd in Gen Code 
il 1295-21.—Slate ex rel. Bricker v. 
Buhl Optical Co., supra. 

(4) Advertising an optometrist, as 
such, who has an office in quarters 
of corporation, but has no connec¬ 
tion with it by employment, by con¬ 
tract. or otherwise, except as bona 
fide lessee.—Stale ex rel. Bricker v. 
Buhl Optical Co., supra. 

64. N.y.—I»eople v. Dr. Scholls 

Comfort Shops, 13 N.E.2d 760, 277 
N.Y. 151,. reversing 300 N.Y.S. 602, 
252 App.biv. 842. 

65. N.Y.—People v. Dr. Scholl's 

Comfort Shops, supra. 

66 . Ind.—Seymour Improvement Co. 
V. Viking Sprinkler Co., 161 N E. 
389, 87 Ind.App. 179. 

14a C.J. p 298 note 83. 
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facie case. Subject to certain exceptions, its charter 
and by-laws are admissible to show what the powers of 
the corporation are. 

The maxim, Omnia acta rite esse praisumuntiir, 
applies when questions arise as to whether a corpo¬ 
ration has exceeded its powers. If, under some cir¬ 
cumstances, the particular act may have been au¬ 
thorized by its charter or by statute and the circum¬ 
stances under which it was done do not appear, in 


general it will be presumed to be within the charter 
or statutory authorityand to be a valid exercise 
of such power,®* and the burden of showing the 
contrary is on the one who claims that the act was 
unauthorized.®® 5k), where a corporation seeks to 
avoid liability on its contract on the ground that it 
is ultra vires, if it is a contract which it might make 
under some circumstances, the burden is on the cor¬ 
poration to prove its lack of power. 


67. U.S —Flomingr v. Gamble, C.C.A. 
Colo., 37 F’.2d 72. 

Fla.—Ilitrhcolk v. Mortgape Seourl- 
ties Corporation. 116 So. 244, 95 
Fla. 147. 

III.—Royal Drug Co. v. Levin, 273 
Ill.App. 231. 

Tex —Breckenridge Hotel Co. v. J. 
M. Radford Grocery Co., Civ.App.. 
33 .S \V.2d 1074, n hcaring denied 35 
S.W 2d 461—FI Paso Townaile Co. 
V Watts. Civ.App. 227 S.W. 709. 
dismissed for want of jurisdic¬ 
tion 

Va.—Franklin .lewelry Co. v Masch, 
169 SE 583. 160 Va. 756—Kennerly 
V. Columbia f'hcinical (Corporation, 
119 S.E ,26.''., 137 Va 240. 

14a CJ p 299 note 84. 

Bona fld« holders of obligatlonji 

Regular execution of corporate 
j.ovvers will be conclusively pre¬ 
sumed in favor of bona Ode holders 
of corporation’s obligations - lioehler 
V. Lansdon. 29S 1*. 200. 135 Or. 687. 

Contracts in general 

Contracts of coiporation arc pre¬ 
sumed intra vires, when its autbori- 
ty depends on fa<*t.s to be proved. 
Me—Davis Inv. Co. v. Oatty, 143 
A. 61, 127 Me. 290. 

Mass—Nowell v. Equitable Trust 
Cu, 114 NE 749, 249 Mass 585. 
Minn —Kqiiilable Holding Co. v. 

Equitable Building & Loan Ass’n. 
279 NW 736, 202 Minn. 529. 

Mo—City of Maplewood ex rel. and 
to Use of Clliz«*ns’ Bank of Maple- 
w'ood V. Johnson, App., 273 S.W’. 
237 

Bonds 

It has been assumed that a corpo¬ 
ration which was the principal obli¬ 
gor in bonds to dissolve mechanics’ 
liens had authority to give such 
bonds in order to protect Its Inter¬ 
ests—Scholl V. Gilman. 160 N.E. 889, 
263 Mas.s. 295. ‘ 

Brenumptioiui under general atatntee 

(I) In View of the provisions of 
Gcn.Corp.L. §§ 13, 14, a stock corpo¬ 
ration created under New York laws 
presumptively has all powers con¬ 
ferred by Gen C'orp.L. fi 14 and Stock 
Corp.L. art 3 5 10 et seq, unless such 
powers are limited by corporate char¬ 
ter or by-laws.—In re Doelger’s Es¬ 
tate. 4 N.Y.S.2d 334. 264 App.Div. 
178, reversing 299 N.Y.S. 565, 164 
Mlsc. 690 and affirmed In re Dod¬ 


ger’s Will, 18 N.E.2d 42, 279 N.Y 
646. 

(2) In view of Bus.Corp.L. S 2, 
where the powers enumerated in the 
certificate of incorporation apparent¬ 
ly authorized any lawful business, it 
will bo so assumed by the courts — 
Scandinavian Import-Export Co. v. 
Bachman, 186 N.Y.S. 860, 195 App. 
Div. 297. 

Presumptions in actions by or 
against a corporation in general 
see infra fi 1338. 

68. N Y.—Connecticut Mut. L. Ins 
Co. V. Cleveland, etc, R. Po. 41 
Barb. 9. 26 How.Pr. 225—Akin v. 
Blanchard. 32 Barb 527. 

14a C.J. p 300 note 85. 

69. U.S.—Fleming v. Gamble. CCA 
Colo.. 37 F.2d 72. 

Fla.—Hitchcolk v. Mortgage Securi¬ 
ties Corporation, 116 So. 244, 95 
Fla. 147. 

Ill —Royal Drug Co. v. Levin, 273 
Ill App. 231—Mayer v. Illinois Life 
Ins. Co., 211 Ill.App. 285. 

Minn —Equitable Holding Co. v. 
Kiiuitable Building & Loan Ass’n, 
279 N.W. 736, 202 Minn. 529. 

N.Y —In re Heim’s Estate, 3 N.Y.S 
2d 134, 166 Misc. 931, affirmed 8 N 
Y.S.2d 674. 

Va —Franklin Jewelry Co. v. Masch, 
169 SE. 683. 160 Va. 756—Kenno-rly 
v. Columbia Ch<-inical Corporation. 
119 S.E. 265. 137 Va. 240. 

14a C J, p 299 note 84, p 300 note 87. 

Burden of evidexice Is shifted 
where the party having the burden 
of proof introduces sufficient evi- 
dem*e to establish a pnma facie case. 
—Lehman v. Knapp, 20 So. 674, 48 
La.Ann. 1148—14a C.J. p 299 note 
84 [b]. 

70. Cal.—Los Angeles Warehouse 
Co. V. Los Angelos County, *33 P. 
2d 1058, 139 Cal App. 368—(^oker & 
Taylor v. Pruitt, 12 P.2d 663, 124 
Cal.App. 439—Todd v. Temple Hos¬ 
pital Ass’n. 273 P. 695, 96 Cal.App. 
42--Davis V. Pacific Studios Cor¬ 
poration, 258 P. 440, 84 Cal.App 
611. 

Ill.—Talmadge v. Clewiston Iron Co., 
252 Ill.App. 508. 

Minn —Equitable Holding Co. v. 
Equitable Building & Loan Ass’n, 
279 N.W. 736, 202 Mum. 529. 

Tex —Breckenridgo Hotel Co. v. J. 
M. Radford Grocery Co., Civ.App., 
33 S.W.2d 1074, rehearing denied 35 
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S W.2d 464—Watson v. Jackson. 
Civ Ai)p.. 264 S.W. 603. certiorari 
denied First Nat. Bank of Long¬ 
view V. Jackson, 46 S.Ct. 635, 268 
U.S. 699, 69 LEd. 1164, and error 
dismissed 46 S Ct. 637, 268 U.S. 681. 
69 L.Ed. 1154. 

Va.—Franklin Jewelry Co. v Masch. 

169 S.E. 583, 160 Va 756. 

14a C.J p 300 note S7. 

Xudenmlty 

In action against corporation on 
contract of indemnity, burden of 
proof of the special defense of ultra 
vires was on the corporation.—Amer¬ 
ican Employers' Ins Co. v. H. G. 
Christman & Bros Co , 278 N.W. 750, 
284 Mich 36. 

Partusrshlp 

A corporation which was organized 
to take over a partner’s interest in 
certain business, and which for a 
time through its board of directors 
operated the business conjointly with 
the copartner, had burden of proving 
that it.s charter did not permit it to 
become a partner, to substantiate its 
claim that such a relation wa.s ultra 
Vires—Mervyn Inv. Co. v Biber, 194 
P. 1037. 184 Cal. 637. 

Purchase of own stock 

The rule stated in the text has 
been recognized in a suit against a 
corporation to enforce a contract to 
purchase its own stock --Kennerly v. 
Columbia Chemical Corporation. 119 
SE. 26.5. 137 Va. 240 

Suretyship 

Burden of proving that a corpora¬ 
tion rf reived no consideration for be¬ 
coming surety foi another is on the 
Ccrporatioii where it relies on that 
defense.—Bankers’ Trust & Audit Co. 
v. Hanover Nat. Bank of New York, 
134 S.E. 195, 35 Ga App. 619. 

Showing of lack of power 

Where it was a fair inference from 
the record that defendant corpora¬ 
tion did not own a finishing plant 
and that it let out its finishing 
others, and where planning a new 
finishing plant to cost several mil¬ 
lion dollars was not a part of its 
regular business, the burden rested 
on plaintift' to show that the corpo¬ 
ration had power to enter into a 
contract for the preparation of plans 
for such a finishing plant.—James F. 
Monaghan. Inc., v. M. Lowenstein & 
Sons, 195 N.E. 101, 29U Mass. 331. 
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Defendant corporation need not show want of 
power, however, where plaintiff, by his own testi¬ 
mony, rebuts any presumption in favor of the valid¬ 
ity of the contract on which action is brought.^1 

While the view has been taken that corporations 
arc presumed to possess the powers incident to them 
at common law, in the absence of charter or statu¬ 
tory provisions to the contrary, *^2 jt has been held 
or recognized that there is no presumption of the 
existence of powers which are not necessarily im¬ 
plied from corporate existence but depend on fran¬ 
chises actually conferred,^2 and that the presump¬ 
tion in favor of the validity of a corporate act only 
arises where there is an apparent power from its 
charter or the laws of the state.^^ It has been stat¬ 
ed broadly that, where a corporation asserts that it 
is clothed with a certain power and the right to ex¬ 
ercise it, the burden is on it to show whence such 
power and right arc derived *,'^5 but where the cor¬ 
poration admits it has the power under certain cir¬ 
cumstances, a presumption of the existence of such 
circumstances will be indulged in favor of the va¬ 
lidity of a contract made in the exercise of such 
power.^® 

In general the corporate charter is the only 
source to which a court may look to ascertain what 
power is conferred on a corporation, as shown supra 
§ 935, and, where the charter is not before the court, 
it will not be presumed that unusual and extraordi¬ 
nary powers are conferred.'^^ In the absence of a 
showing of any such power, it cannot be presumed, 
for example, that a domestic manufacturing com¬ 
pany has corporate authority, or that its directors 
have implied authority, to organize companies in 
other states and subject its home stockholders to lia- | 
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bility for assessments and losses in such enterpris¬ 
es.^® 

According to some cases, property held by a cor¬ 
poration will be presumed to have been lawfully ac¬ 
quired and held by it under a valid exercise of its 
corporate powers,^® and the burden of proof is on 
the party who asserts want of power.®® So also a 
conveyance by a corporation having the power un¬ 
der some circumstances to execute it, whether it is 
an absolute conveyance, mortgage, or lease, will be 
presumed to be valid until the contrary is made to 
appear.®! The view has been taken, however, that 
the burden of showing the existence of the power 
and right of a corporation to acquire and hold stock 
of another corporation is on the party who claims 
that such power and right exist.®® 

Where, in preparing a certificate of incorporation, 
the corporators employ only the words used in the 
statute to describe the general purposes of such in¬ 
corporation, it will be presumed that they intended 
to create a corporation of the same general nature 
and with the same general powers granted by the 
statute, rather than that, by such words, they sought 
to apply special limitations on the powers of the 
corporation.®® 

According to some cases if the powers possessed 
by the particular corporation do not appear at all, 
and are not judicially noticed by the court, then the 
presumption in favor of corporate power operates 
within certain limits to bring the act or contract of 
the corporation which is challenged within its pow¬ 
ers, in the absence of proof to the contrary.®^ If it 
has the power to do a given act, or to make a con¬ 
tract of a given nature, under prescribed conditions, 
then the principle operates to create the presumption 
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Tl. Or.—Carney v. Duniway, 67 P. 
192. 58 P. 105. S5 Or. 131. 

72. Ala—^Kelly v. Alabama, etc., R 
Co.. 58 Ala. 489. 

14a C.J. p 300 note 90. 

73. Mich.—Chapman v. Colby, 10 N. 
W. 74. 47 Mich. 46. 

74i. U.S.—Toppan v. Cleveland. C. & 
C. R. Co., C.C.Ohlo. 24 F.Cas.No. 
14,099, 1 Flipp. 74. 

75. T7.S.—Mnnnineton v. Hocking 

Valley H. Co., C.C Ohio, 183 P. 133. 
7®. Md.—Hagerstown Brewing Co. 
V. Gates. 83 A. 570. 117 Md. 348. 

77. N.C.—Victor v. Louise Cotton 
Mills. 61 SsE. 648. 148 N.C. 107, 16 
L.B.A.,N.S., 1020, 16 Ann.Cas. 291. 

78. Mich.—Eakins v. American 
White Bronse Co., 42 N.W. 982, 76 
Mich. 668. 

79. Cal.—Stockton Savings Bank v. 
Staples. 82 P. 936, 98 Cal. 189—1 


People V. La Rue, 8 P. 84, 67 Cal. 
626. 

14a C.J. p 300 note 88. 

2Kock or bonds of another corpora- 
tlon 

(1) In the absence of the intro¬ 
duction in evidence of the articles of 
incorporation, there is no presump¬ 
tion of the want of power of a cor¬ 
poration to acquire and hold the 
stock of another corporation.—Rob¬ 
erts V. Prlsk, 284 P. 984, 103 Cal.App. 
699—14a C.J. p 300 note 88 [aj. 

(2) In absence of evidence that a 
corporation organized to mine and 
sell sand and gravel was prohibited 
from holding or selling securities of 
other corporations, its authority to 
do so Is assumed.—People ex rcl. 
Goodwin Sand & Gravel Co, v. Law, 
202 N.Y.S. 668, 207 App.Div. 667. ap¬ 
peal dismissed 144 N.E. 918, 238 N.Y. 
624. 


1 80. Ala.—Touart v. Jett Bros. Con¬ 
tracting Co., 53 So. 751, 169 Ala. 
638. 

i4a C J. p 300 note 88 [b]. 

Stock of another oorporation 

The burden of proof is on the par¬ 
ty who asserts that a corporation has 
not the power to acquire and hold 
the stock of another corporation.— 
Roberts v. Prisk, 284 P. 984, 103 Cal. 
App. 699—14a C.J. p 800 note 88 [a] 
( 1 ). 

81. Or.—Marsters v. Umpqua Val¬ 
ley Oil Co., 90 P. 161, 49 Or. 374, 12 
L.R.A..N.S.. 826. 

14a C.J. p 300 note 89. 

88 . U.S.—Mannington v. Hocking 
Valley R. Co.. C.C.Ohlo. 183 F. 133. 
83i Kan.—Whetstone v. Ottawa 
Unlv., 18 Kan. 320. 

8C S.D.—Eckhart v. Heler, 162 N. 

W. 160. 38 S.D. 524. 

14a C.J. p 801 note 1. 
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that those conditions existed in the particular in¬ 
stance.*® It also operates as a principle of favor¬ 
able interpretation in respect of corporate contracts, 
so that, where the words employed in such a con¬ 
tract admit of a double construction, they are to be 
construed consistently with the provisions of its 
charter.*® 

Admissibility of evidence. The charter and un¬ 
der certain circumstances the by-laws of a corpora¬ 
tion are admissible in evidence for the purpose of 
showing what the powers of a corporation are.*^ 
There is authority for the view, however, that, 
where documents outside of the charter are relied 
on to show the extent of the corporation’s power, 
there must be some reference in the charter to such 
documents in order to make them admissible; where 
no such reference is made, the documents are not 
competent evidence.** The corporation will not be 
allowed to take advantage of limitations on the au¬ 
thority of its officers to enter into contracts contain¬ 
ed in its by-laws as against the other party to the 
contract, where he has no knowledge, nor is charge¬ 
able with knowledge of such by-laws, and under 
such circumstances, and for such purpose, the by¬ 
laws are not admissible in evidence.*® While in 
general the powers of a corporation depend upon its 
charter or its articles of incorporation and goveni- 
ing statute, as shown supra § 935 et seq, in deter¬ 
mining whether an act of a corporation is within its 
implied or incidental powers, the judgment of the 
directors and stockholders, while not conclusive, is 
entitled' to consideration, and for this purpose is ad¬ 
missible.®® 

Weight and sufficiency of evidence; prima facie 
case. Whether or not plaintiff has made out a pri¬ 


ma facie case sometimes depends upon the presump¬ 
tion that exists with relation to the character of the 
acts of the corporation.®^ Under a statute requir¬ 
ing a corporation previous to the commencement of 
any business, except the work of perfecting its own 
organization, to file its articles of incorporation for 
record in the office of the county clerk in the coilnty 
or counties in which the business is to be transact¬ 
ed, such record, or a certified copy thereof, is pri¬ 
mary proof of the right of the association to trans¬ 
act business.®* 

Questions as to the sufficiency of evidence in re¬ 
spect of corporate powers have been considered in 
various cases appearing in the note.®* 

§ 959. Questions of Law and Fact with Ref¬ 
erence to Corporate Powers 

The conet ruction of chertere and etatutea for the 
purpose of determining what powers are conferred on 
the corporation is for the court, but the evidence may 
be such as to require submission to the Jury of the ques¬ 
tion as to whether a particular act Is within the cor¬ 
porate powers. 

The construction of charters and statutes, in or¬ 
der to determine what powers are thereby conferred 
on a corporation, is for the court.®^ When, how¬ 
ever, the question is whether, in view of the na¬ 
ture of the business of a particular corporation, and 
the circumstances under which, and the purpose for 
which, the particular act was done, the act was au¬ 
thorized by its charter, and the court cannot say 
as a matter of law that the act was not authorized, 
the question is for the jury as one of fact.®* 
Whether or not a particular act of a corporation is 
within the implied powers of the corporation that 
are necessary to carry out the powers expressly 


85. Md —Hagerstown Brewing: Co. 
V. Oates, 83 A. 67U. 117 Md. 348. 

14a C.J. p 301 note 2. 

86. N.J.—Morris, etc. R. Co, v. 
Sussex H. Co., 20 N.J Bq. 542. 

Wash.—Belch v. Blx Store Co., 89 P 
174, 46 Wash. 1. 

14a C.J. p 301 note 3. 

87. Ind.—Eigenman v. Rockport 
Bldg:., etc.. Assoc.. 79 Ind. 41. 

88 . Mass.—Boston.* etc., R. Corp. v. 
Midland R. Co., 1 Gray 340. 

88 . Md.—Hagerstown Brewing Co. 

V. Gales, 83 A. 670, 117 Md. 348. 

80. U.S.—Heins v. National Bank of 
Commerce. Mo., 237 F. 942, 150 C. 
C.A. 592. 

Practical construction of charters by 
parties see supra I 948. 

81. S.D.—Eckhart v. Heier, 162 N. 

W. 150, 38 S.D. 624. 

Whsvs iNttk hM powsr to giia«us. 
too BOto under certain circumstanc¬ 


es. and the presumption therefore 
arises that the circumstances sur¬ 
rounding the transaction arc such ns 
to authorize the bank to enter into 
such contract of guaranty, a prima 
facie case is established by the hold¬ 
er of the note, by offering the note, 
the contract of guaranty, and the de¬ 
fault of the maker.—^Eckhart v. Hei¬ 
er, supra. 

98. Neb.—^Equitable Bldg., etc.. As¬ 
soc. V. Baird, 82 N.W. 385, 60 Neb. 

173—Equitable Bldg., etc.. Assoc. 

V. Bidwell, 82 N.W. 384, 60 Neb. 

169. 

98. Bvldsnos hold snftoisBt 

(1) To show that contract was 
not ultra vires.—Bealy Oil Mill & 
Mfg. Co. V. Bishop Mfg. Co., Tex. 
Com.App., 235 S.W. 850, reversing 
Bishop Mfg. Co. v. Sealy Oil Mill & 
Mfg. Co., Civ.App., 220 S.W. 203. 

(2) To show that defendant cor¬ 
poration received a benefit under the 

415 


contract in question so as to prevent 
its relying on the defense of ultra 
vires.—Parlin & Orendorff Imple¬ 
ment Co. V. Prey, Tex Civ.App., 200 
B.W. 1143. certiorari denied 39 S.Ct. 
491, 250 U.S. 640, 63 L.Ed. 1184, er¬ 
ror refused. 

(3) To show that defendant corpo¬ 
ration received a benefit from its 
contract of guaranty.—^James Eva 
Estate V. Mecca Co., 181 P. 415, 40 
Cal.App. 615. 

96. S.C.—Spencer v. Seaboard Air 
Line R. Co., 49 S.E. 96. 137 N.C. 
107, 1 L..R.A.,N.S., 604. 

14a C.J. p 302 note 15. 

Questions of law and fact generally 
in actions by or against corpora¬ 
tion see infra { 1340. 

95. U.S.—Chesapeake & O. R. Co. v. 
McKell. Ohio. 209 F. 514, 126 C.C. 
A. 336. 

, 14a C.J. p 302 note 17. 
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gfranlecl or to accomplish the legitimate business for 
which it was created is a mixed question of law and 
fact®® It cannot be ruled, as a matter of law, that 
a contract of a corporation was not in connection 


with, or in furtherance of, the interests of the cor¬ 
poration and, therefore, ultra vires, in the absence 
of any showing as to what the object and purposes 
of the corporation were.®7 


3. ExEKClSli: OF POWEB 


§ 960. In General 

In general a corporation must exercise Its powers in 
accordance with the requirements of Its charter or the 
controlling statute. 

Broadly speaking, a corporation may perform cor¬ 
porate acts only in the manner pointed out by an 
applicable statute or controlling principles of law.®® 
If the charter of a corporation does not prescribe 
an exclusive mode for the exercise of its powers, it 
is for the cor])oration to adopt such mode as, in the 
judgment of its stockholders or officers, will best ac¬ 
complish the purposes contemplated.®® If, however, 
the charter or governing statute requires the pow¬ 
ers conferred to be exercised in a particular man¬ 
ner, or by particular officers or agents, and the pro¬ 
vision is not merely directory, it cannot legally ex¬ 


ercise them otherwise than in the mode pointed out.^ 
However, directory provisions of charters, or those 
provisions which prescribe the formalities of exer¬ 
cising the powers of the corporation, may be varied 
by custom, and a customary, although not a statu¬ 
tory, exercise of ihcir powers will be deemed good 
for the purpose of upholding the rights of third par¬ 
ties who have dealt with them in good faith.2 A 
corporation, when acting within the general scope 
and purview of its granted powers, is subject to the 
same intendments and implications in respect of the 
mode of their exercise as would arise from similar 
acts or conduct of natural persons.® 

A corporation can act only in a corporate capaci¬ 
ty^ and may be bound only by corporate action.^ 
The operation and activities of a purely private cor- 


96. Tex.—San Antonio Puhlie Serv¬ 
ice Co. v. State, Tex Civ.App., 62 
S.W.2d 58.^, affirmed State v. San 
Antonio Public Service Co., Com. 
App., 69 SW.2d 38. 

97. Mich.—American Employers* 
Ins. Co V. If O. Christman & Bros. 
Co., 278 N.W 760, 284 Mieh 36. 

98. Mass.—Syrian Antiochean St 
(JeorKe’s Orthodox Church v. 
Ghize, 154 NK. 839, 258 Ma.ss. 74. 

Other statemente 

(1) “Beins: an artificial body, a 
corporation can act only through in- 
Btrumentalities, and in the manner 
prescribed by law.'*—Knapp v. Roch¬ 
ester Dog Protective Asa’n, 257 N.Y. 
S 356. 358, 235 App.Ihv. 436. 

(2) Corporations, as creatures of 
the state, can act only In the manner 
authorized by the state.—Peabody v. 
Interborough Rapid Transit Co., 202 
Isr.Y.S. 287, 121 Misc. 647. modified 
on other grounds 209 N.Y.S. 380, 212 
App.Div. 502. 

(3) A corporation, being an artifi¬ 
cial person, can transact its busi¬ 
ness only in the manner permitted 
by law.—General Motors Acceptance 
Corporation v McCallum, 10 S.W.2d 
687, 118 Tex. 46. 

96i Ill—Peo. V Walker Opera House 
Co., 94 N.K 159. 249 III. 106. 

14a C.J. p 302 note 19. 

Wot la aeoord with genoral motlioaf 
Ordinarily action by a corporation 
with the consent of all the stock¬ 
holders, which does not involve the 
rights of creditors nor exceed the 
limits of the corporate charter, may 
be sustained, although not in accord 


with the general methods of corpo¬ 
rate action.—IV*)ple’s Trust Co. v. 
O'Meara. 197 NTS. 795, 204 App 
Div. 268, appeal dismissed 142 N K. 
262, 236 N.Y. 508. 

Xleetloii of methods 

Election of methods of exercising 
rights may bo binding.—Louisville 
& N B Turnpike Co. v Na.shvllle & 
K. Turnpike Co, 32 Tenn 282. 
Necessity of formal vote or resolu¬ 
tion conferring authority to repre¬ 
sent corporation see infra § 1008. 
1. Til.—Fridley v Bowen, 87 Ill. 151. 
Ind.—National Colored Aid Soc. v. 
State ex rel. Wilson, 196 N.K 240. 
208 Ind 380 

14a C.J. p 302 notes 20, 21. 

Datlss 

Where a corporation acquire.s cer¬ 
tain rights and powers under its 
charter granted under a general in¬ 
corporation law and writes into such 
charter the obligation to perform 
certain duties, such obligation is as 
much a part of its organic life as if 
contained in a legislative charter.— 
Webster v. Susquehanna Pole Line 
Co. of Harford County, 76 A. 254, 112 
Md. 416, 2] Ann.Cas. 357. 

Bsgulatory provisioiui 

I’owers of a corporation must ho 
exercised in conformity with the 
manner pointed out by an applicable 
statute in all cases where the stat¬ 
ute contains regulatory provisions.— 
State ex rel. Chapman, 136 N.E. 630, 
104 Ohio St. 172—Wick v. Youngs¬ 
town Sheet & Tube Co., 31 Ohio N.P.. 
N.S.. 289. 

Form and execution of contraot sec 
infra S9 1134-1142. 
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j Powers and dutlcH of directors as to 
I management of corporation gen¬ 
erally see .supra S§ 742, 764-767. 
Rules of construotiDii as to direc¬ 
tory provisions affecting .scope of 
corporate powers see supra $ 948. 
8 . Wis—Peyton v Minong Lumber 
etc. Co., 135 NW. 518. 149 Wis 
66 . 

14a C.J. p 802 note 22 

3. Ala.—Tennessee River Transp. 
Co. V Kavanaugh, 9 So 395, 93 
Ala. 324—Rates v. State Rank. 2 
Ala. 451. 

14a C.J. p 303 note 23 

4. XI. S. — Oemulgee River Lumber 
Co V. Ocmulgeo Valley Ry. Co.. 
DCCa., 251 F. 161. 

5. Mieh.—Jacob v. (J rat lot C-mtral 

Market Co., 256 N.W. 331, 267 

Mich. 262. 

Form and snlBLoieaoy of aotlon 

(1) Corporate action need not nec¬ 
essarily be taken in a formal way.— 
Sterling v. Trust Co. of Norfolk, 141 
S.K 856, 149 Va. 867. 

(2) It may be evidenced not only 
by formal resolution, but everything 
said and done may help in determin¬ 
ing authorisation and purpose.—In 
re Norton’s Will, 224 N.Y.S. 77, 129 
Misc. 875. 

(3) If corporate action by the 
board of directors of a corporation 
trustee was necessary to authorize 
a sale under a deed of trust, such ac¬ 
tion may be Implied by recitals in 
the first published notice of sale with 
the corporate seal attached.—Galu- 
sha V. Meserve, 208 P. 84*8. 58 Cal. 
App. 174. 
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poration can be lawfully carried on only in the in¬ 
terest, and for the benefit, of its stockholders.® 

As a corporation is an artificial person and merely 
a creature of the law, it is without power to think, 
speak, or act except as human beings may think, 
speak, or act for it, control it, and do wrongful acts 
in its name and in general it cannot act, perform 
any duty, or neglect any obligation save by and 
through its officers, agents, and employees, as shown 
infra §§ 993, 999; but it has been held that a corpo¬ 
ration may exercise powers conferred by its charter 
through the medium of a lessee.® A distinction is 
sometimes made between a corporate act performed 
through the medium of a person specially empower¬ 
ed to act as agent and an act performed immediately 
by the coriioration through its administrative offi¬ 
cers constituting its inherent agencies, as shown in¬ 
fra § 993. 

Creating, or acting through, subordinate cn sub¬ 
sidiary corporation. While a corporation to which 
such power has not been given in its charter, either 
in express terms or by necessary implication, can¬ 
not organize a subordinate corjwration,® it has been 
held or recognized that, provided the arrangement 
does not operate injuriously to the state or third 
persons, a conioration may organize or set up a 
subsidiary corporation^^ for the purpose of doing 
business as a distinct cortiorate entity.^i Questions 


as to parent and subsidiary corporations as separate 
entities are considered in certain aspects supra §§ 
4-7. 

Surrender of control to another corporation. The 
control of a corporation belongs to its stockholders 
or members, and such control cannot, in the absence 
of express authority in its charter or governing stat¬ 
ute, be surrendered by placing the corporation un¬ 
der the control and management of another corpora- 
tion.i2 ^ fortiori a domestic corporation cannot, 
unless expressly authorized, make itself permanently 
subordinate to a corporation organized under the 
laws of another state.'® 

§ 961. Time of Commencing Business and 
Exercising Corporate Powers 

In general a corporation may commence busfneas 
and exercise corporate powers when, and only when, it 
has acquired corporate existence. Conditions precedent 
to the right to carry on business and to the exercise of 
powers conferred must be complied with, and, where a 
time for exercising a power is fixed, it must be exercised 
within that time. 

Until an association or organization has acquired 
existence as a corporation, at least dc facto, in ac¬ 
cordance with rules stated supra §§ 77, 99-107, it 
may not commence business as a corporation, nor 
exercise corporate powers.'^ Acts done, or con¬ 
tracts made, in the name of the corporation or in 
Its behalf by promoters before it comes into cxist- 


6. Tex — WillianiH v. Freeport Sul¬ 
phur Ciu, Ci\ .\pp.. 40 S W 2<1 81T. 

7. Mo — Tnv. Co \ 

Sohmidl, App. 113 S W.2d 1048 

Other statement 

A I'orporaiion cannot act nor speak 
<*xccpt throimh natural persun.s duly 
authorized.—(Srml American Indem¬ 
nity Co. V. rtiiily Contractors, 111 
S W.2d ftOl. 21 Teiin App 463. 

Saties 

“As a COT poration is a fictitious 
person, il can only dischnrere its du¬ 
ties throuf^h human instrumentali¬ 
ties.”—Wells-Dickcy Co v. Knihody, 
266 P. 863, 874. 82 Mont. 160. 
Appointment of aKents in general 
see supra § 722. 

0. Ala—Wisconsin Coosa Co. v. 

State, 165 So 838, 231 Ala. 543. 

Ill —1*00. V. Walker Opera House 
Co. 34 N.E 169. 249 HI. 106, 
Power to lease property see infra 5§ 
1241-1260. 

9. S C.—Lagrronc v. Timmerman, 24 
S.E. 290, 46 S.C. 372. 

Incorporation or stock control 

It has been stated broadly that 
“one stock corporation may not law¬ 
fully incorporate another, or control 
its action otherwise than by a ma¬ 
jority stock control, where that is 
authorized.”—Herman v. Brooklyn 

10 C.J.{S.--27 


.Sav Bank. 187 N.Y S 738. 739, 196 
AppDiv. 269 

10. Corporation to hold title and 
give mortgage 

Corporation conducting retail busi¬ 
ness and desiring to procure build¬ 
ing loan could organize new corp()ra- I 
tion under same control to hold title 
to real estate and give mortgage 
thereon, to avoid adversely affecting 
original corporation’s credit—Shep¬ 
herd V. Banking & Trust Co. of 
.Jonesboro, CC.ATenn., 79 F.2d 767, 
terliorarl denied 56 S.Ct 592, 297 U. 
S 717, 80 L.Ed 1002 

11. Ala.—Con.soIidated Coal Co. v. 
State. 183 So 650, 236 Ala. 489. 

Other statement 

A corporation may carry on its 
business transactions through the 
agency of a subsidiary corporation 
as through any other agency.—Hed- 
low V. Goodyear Tire & Rubber Co.. 
Ala.. 189 So. 78. 

Public policy 

In Alabama there Is no public pol¬ 
icy opposed to subsidiary corpora¬ 
tions.—Consolidated Coal Co v 
State, 183 So. 650, 236 Ala. 489— 
Stale V. National Cash Credit Ass’n. 
141 So. 541, 224 Ala. 629. 

12. Mass.—Salt man v. Nesson, 88 
I N.E. 3. 201 Mass. 534. 
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Purpose and business of other cor¬ 
poration 

As the purpose of a grant of cor¬ 
porate powers If that the corpora¬ 
tion shall exerci.se its poweis and 
carry on its business through its own 
ofllcers and agents, it has been held 
that it cannot surrender the manage¬ 
ment and control of its affairs and 
business to another corporation or¬ 
ganized for a different purpose and 
carrying on a different business.— 
Holt V. California Hev. Co., C.al., 161 
F. 3, 88 CCA. 167. 

Consolidation of corporations see in¬ 
fra §§ 1603-1637. 

13. Muss.—Council of Jewish Wo¬ 
men V. Boston Section C. J. W.. 98 
NE 862, 212 Mass. 219. 

Mich—l^amphere v. Grand l^odge A. 
O. U. W., 11 N.W. 268, 47 Mich. 
429. 

14. I’tah.—Utah Optical Co. v. 
Keith. 66 P. 165, 18 Utah 464. 

14a C.J. p 303 note 30. 

(\>rporale existence in general see 
supra §§ 69-79. 

Creation of corporation by special 
charter see supra ii§ 37-40 
Hefpcts in and lack of incorporation, 
de facto corporations, and estoppel 
see supra §fi 87-118. 

Incorporation under general laws see 
supra SS 41-63. 
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ence do not confer rights nor impose liabilities on 
the corporation when it comes into existence in the 
absence of ratification or adoption by it or facts cre¬ 
ating an estoppel, as shown supra §§ 121-128. On 
the other hand, in the absence of charter or statu¬ 
tory restrictions, a corfM)ration may in general com¬ 
mence business and exercise all the powers confer¬ 
red upon it as soon as corporate existence is ac¬ 
quired and as a rule corporate existence de facto 
is sufficient except as against a direct proceeding 
by the state, as considered supra §§ 94, 95. Ques¬ 
tions as to the effect of the termination of corpo¬ 
rate existence are considered in various aspects su¬ 
pra §§ 106, 107, 111, and infra §§ 1727-1741. 

Conditions precedent. If the charter or govern¬ 
ing statute prescribes conditions precedent to the 
right to commence business and exercise the powers 
conferred, they must be complied with before the 
corporation can lawfully enter upon the exercise of 
its powers.^® 

Limitation as to time of exercising powers. As a 
rule, when a power is given to a corporation, and 
a time fixed within which it shall be exercised, it 
must be exercised within that time or it is gone.^'^ 

§ 962. Place of Doing Business and Exercis¬ 
ing Powers 

In general a corporation may carry on Its business 
only In the territory permitted by iaw. 

A corporation may transact its business only in 
the territory permitted by law.^s A provision, how¬ 
ever, that a corporation shall conduct its business t)r 
operations at a particular place has reference to its 
general business and does not apply to isolated and 
incidental transactions.^® Questions as to the plac¬ 
es within the state of organization, where the corpo¬ 
ration may carry on its business, and as to its pow¬ 
er to carry on business beyond such state are con¬ 
sidered in detail supra § 178, and as to the status, 
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rights, duties, and obligations of foreign corpora¬ 
tions, infra §§ 1783-1960. 

§ 963. Necessity of Writing Evidencing Act 

Subject to certain qualificatlont and llmitatlone, a 
written order or direction by the board of directora In 
the general conduct of the corporate bualneaa la not re¬ 
quired In the absence of charter or statutory require¬ 
ments In this regard. 

Subject to qualifications and limitations imposed 
by general rules as to the authority and functions of 
directors and as to the methods of exercising such 
authority, stated supra §§ 742-751, and by rules 
governing the manner of conferring authority to 
represent the corporation, stated infra §§ 1007, 1008, 
a written order or direction by the board of direc¬ 
tors in the general conduct of the business of the 
corporation is not necessarily required, in the ab¬ 
sence of charter or statutory requirements in thi«5 
regard, and the corporation will be bound by a ver¬ 
bal order or direction of a director or directors, 
even though its effect is to rescind and nullify a 
prior written order of the directors, relating to the 
same subject matter,provided only that a major¬ 
ity of the directors later concur in the giving of the 
particular order or direction, and that such business 
is within the scope of the authority of the direc- 

tors.22 

In accordance with the general rule stated in the 
C.J.S. title Vendor and Purchaser § 40, also 66 C.J. 
p 545 note 75, a contract for the purchase of real 
property, signed by the vendor, may be accepted by 
parol by a corporation as purchaser so as to be 
binding on both parties notwithstanding the absence 
of the corporate signature, where the contract is 
acted on by the corporation.®® 

Questions as to the admissibility of parol evidence 
to prove acts of a corporation where its records dfi 
not contain evidence as to such acts are considered 
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15. Mich.—Galvin v. Detroit Steer¬ 
ing Wheel, etc., Co., 142 N.W. 742, 
176 Mich. 669. 

14a C.J. p 304 note 32. 

16. xr.S. —McCormick v. Market 

Nat. Bank. 17 S.Ct. 433, 166 U.S. 
538, 41 L. Ed. 817, affirming 44 N.E. 
381, 162 111. 100, which affirmed 61 
IlLApp. 33. 

14a C.J. p 304 note 34. 

OompllaiLee with applicable law 
Corporations, being creatures of 
state, must necessarily comply with 
laws as condition precedent to car¬ 
rying on business for which organ¬ 
ised.—State V. Hinkle. 235 P. 369, Ui 
Wash. 140. 


17. Tnd.—Williamsport v. Kent, 14 
Ind. 3o6. 

18. Tex —General Motors Accept¬ 
ance Cor];>oration, 10 S.W.2d 687, 
118 Tex. 46. 

Corporation hold not limited to a 

particular city for the carrying out 
of corporate purposes.—Southwestern 
Portland Cement Co. v. Latta & Hap- 
per, Tex.Civ.App., 193 S.W. 1116, er¬ 
ror refused. 

19. N.Y.—Suydam v. Morris Canal, 
etc., Co.. 6 Hill 217^—Potter v. Itha¬ 
ca Bank, 6 Hill 490, affirmed 7 
Hill 630. 

14a C.J. p 304 note 88. 

80. Conn.—Stamford Bank v. Bene¬ 
dict, 15 Conn. 437. 
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Me.—Cram v. Bangor House IToprle- 
tary, 12 Me. 854. 

N.V.—Brooklyn First Baptist Church 
V. Brooklyn P. Ins. Co., 19 N.Y. 
305, reversing 18 Barb. 69. 

81. Md.—Whittington v. Farmers* 
Bank. 5 Harr. & J. 489. 

88. Conn.—Stamford Bank v. Bene¬ 
dict, 16 Conn. 437. 

Me.—Cram v. Bangor House Proprie¬ 
tary. 12 Me. 354. 

N.Y.—Brooklyn First Baptist Church 
V. Brooklyn P. Ins. Co.. 10 N.Y. 
806, reversing 18 Barb. 69. 

83« Pa.—Swisshelm v. Swissvale 
Laundry Co., 96 Pa. 367. 
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in the C.J.S. title Evidence § 810, also 22 C.J. p 
1013 notes 53-56, and also 14a CJ. p 305 note 42. 

§ 964. Necessity and Use of Corporate Seal 

The strict rule of the ancient common law requiring 
the use of the corporate seal to authenticate acts of 
a corporation has been greatly relaxed, and the gen¬ 
eral rule now is that acts evidenced by a written In¬ 
strument are not Invalidated by a failure to affix the 
seal unless a seal Is required by charter or statute, 
or unless a seal would be required If the Instrument were 
executed by an Individual. 

The ancient common-law doctrine was that a cor¬ 
poration could express its will or intention only 
through its seal,^^ but the rule has been greatly re¬ 
laxed in later times.^5 The general doctrine in the 
United States, is that such acts or transactions of a 
corporation as are evidenced by written instruments 
do not depend for their validity upon the affixing of 
the corporate seal thereto,26 unless the charter of 
the corjKjration or the governing statute requires 
it,27 or unless it is an instrument of such nature as 

4. Ultra Vires, Illega 

§ 965. Definitions and Distinctions 

strictly speaking, an ultra vires act is one outside 
the scope of the powers conferred by the legislature, and 
although the term has been used indiscriminately, It Is 
properly distinguishable from acts which are illegal, in 
excess or abuse of power, or executed in an unauthorized 
manner, or acts within corporate powers but outside the 
authority of particular officers or agents. 


would require a seal if executed by an individual.28 
So, where a seal is not required in the case of indi¬ 
viduals, none will be required in the case of a corpo¬ 
ration in the absence of charter or statutory require¬ 
ments to the contrary.26 The affixing of a seal to a 
document which under the law does not require it 
will not invalidate the document.*® 

Various questions as to corporate seals are consid¬ 
ered elsewhere in this title, as, for example, questions 
as to the necessity of the possession of a seal and as 
to its form, sufficiency, and adoption, supra § 175; as 
to the use and necessity of a seal in the execution of 
corporate contracts generally, infra § 1139; as to 
the use and necessity of a seal in the execution of 
particular contracts, in the pertinent sections infra 
§§ 1100, 1144-1259; as to the necessity of evidenc¬ 
ing the appointment of an agent by an instrument 
under seal, supra § 722; and as to the authority of 
an officer or agent to use the corporate seal, infra 
§ 1037. 

, OR Unauthorized Acts 

The primary sense and the proper use of the term 
“ultra vires,” in so far as it applies to corporate 
transactions, is to describe corporate transactions 
which are outside the objects for which the corpo¬ 
ration was created, as defined in the law of its or¬ 
ganization, and therefore beyond the powers con¬ 
ferred on it by the legislature and it is in this 


24. N.y.—rniiod Surely Co, v. 

Meenan, 106 N.K 106, 211 N.Y. 20 
—Clark V Farmers’ Woolen MfK- 
Co.. 15 Wend. 256. 

14a C.J. p 306 note 61. 

Seal defined 

The conimcm or corporate seal was 
at common law the seal of a corpo¬ 
ration by which the corporate body 
manifested its acts as such—Mor¬ 
rill V. Catholic Order of Foresters, 
65 A. 626, 79 Vt 479, 485. 

25. U.S.—Columbia Hank v. Patter¬ 
son. D.C., 7 Cranch 299. 3 I-. Ed 
851. 

Del.—Peyton-Dupont Securities Co. 
V. Vesper Oil & Oas Co., 131 A. 
566, 3 W.W.Harr. 124. 

Pa.—Midwest Commercial Credit Co. 
V. Wolosssyn. 11 I'a.Di8t. & Co. 
494. 

14 C.J. p 334 note 47—14a C.J. p 306 
notes 62-70. 

26. Cal.—First Nat. Finance Corpo¬ 
ration V. Pive-O Drilling Co., 2S9 
P. 844, 209 Cal. 669. 

N.C.—North Carolina Mortg. Corpo¬ 
ration V. Morgan. 182 S.K. 450. 451, 
208 N.C. 743. citing Corpus Juris. 
14 C.J. p 334 note 47—14a C.J. p 305 
note 51. 


Appointment of substitute trustee 

Written Instrument appointing 
.substitute tru-stee in deed of trust, 
where executed by authorized officer 
of corporation holding mortgage note, 
was not defective for failure to affix 
corporate seal, since instrument was 
not a ’‘conveyance” within the mean¬ 
ing of Code 1935.—North Carolina 
Mortg. Corporation v. Morgan, su¬ 
pra. 

Fostpouemeut of foreclosure sale 

Where a sale by a corporation 
trustee under a deed of trust was 
authorized by the board of directors, 
the postponement of the sale w'as 
a routine matter, and did not have 
to he attested in writing w'ith the 
corporate seal attached.—Galusha v. 
Meserve, 208 P. 348. 58 Cal.App. 174 

27. Fla.—State v. Watters, 78 So. 
671, 75 Fla. 684. 

N.C.—North Carolina Mortg. Corpo¬ 
ration V. Morgan. 182 S.E. 450, 4.51, 
208 N.C. 743, citing Corpus Juiis. 
14 C.J. p 334 note 47—14a C J. p 305 
note 51. 

28. Pla.—State v. Watters, 73 So. 
671. 76 Fla. 684. 

, N.C.—North Carolina Mortg. Corpo¬ 
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ration v. Morgan, 182 S.E. 450, 208 
N.C. 743. 

14 C.J. p 334 note 47—14a C.J. p 305 
note 53. 

Antbentleation by seal 

In a case in which an instrument 
for which a seal was required was 
involved, it was said that “a corpo¬ 
ration is an imaginary being whose 
deeds are authenticated by its com¬ 
mon seal.”—Huron Leather Co. v. 
Sklar, 101 ra.Super. 634, 588. 

Seal necessary 

(1) Formal bond.—South Missouri 
Land Co. v. Jeffries, 40 Mo.App. 360. 

(2) Bond given by a private cor¬ 
poration as plaintiff in a suit by at¬ 
tachment.—Tanner, etc.. Engine Co. 
V. Hall, 22 Fla. 391. 

29. N C.—North Carolina Mortg. 

Corporation v. Morgan, 182 S E. 
450, 451, 208 N.C. 743. citing Cor¬ 
pus Juris. 

14 C.J. p 834 note 47—14a C.J. p 305 
note 57. 

30. N.Y.—Wood V. Auburn, etc., R. 
Co., 8 N.Y. 160, Seld. 4. 

31. Ala.—^Alabama City, G. & A. Ry. 
Co. V. Kyle, 81 So. 64. 202 Ala. 
552—Alabama Red Cedar Co. v. 
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sense that the term is used in the following sections 
unless otherwise qualified. The expression has, how¬ 
ever, been employed in many others than its primary 
and proper scnse.32 for example: To describe acts 
said to be ultra vires with reference to the rights of 
certain persons when the corporation cannot legally 
perform such acts without their consent acts 
which are beyond the authority of the corporate offi¬ 
cers or agents, but within the scope of the powers of 
the corporation itself acts that are ohtside the 
powers of a corporation because forbidden by posi¬ 
tive law or public policy acts which, although 
within the powers granted, arc performed in a man¬ 
ner different from that prescribed by the terms of 
the grant acts which while fully within the gener¬ 
al powers of the corporation for some purposes are 


beyond such powers for other purposes and acts 
done in excess or abuse of conferred powers.^S 
When the power is conferred, whether rightfully or 
not, and the transaction in question is within the 
very letter thereof, it cannot be said that it was ul¬ 
tra vires within the proper meaning of that expres¬ 
sion. 2® 

Ultra vires and illegality distinguished. Although, 
as appears above, the phrase ‘‘ultra vires” has been 
used to designate, not only transactions beyond the 
express and implied powers of the corporation, but 
also transactions which are contrary to public policy 
or contrary to some statute expressly prohibiting 
them, the terms “ultra vires” and “illegality” rep¬ 
resent ideas which are totally distinct and altogether 
different."*® A corporate transaction may be illegal 


Tennessee Valley Bank. 76 So. 980, 
200 Ala. 622. 

Cal.—WagK V. Toler, 251 P. 973. 80 
Cal.App. 501—James Eva E.state v. 
Mecca Co, 181 P. 415, 40 Cal.App 
515. 

Ga.—Corbin Supply Co. v. Ijoftis. 178 
S.E. 185, 50 Ga.App. 309. 

Ill.—People ex rel. Nelson v. Wler- 
sema State Bank, 197 N E. 537. 361 
Ill. 75. affirming 276 lllApp 21. 
Ky.—Wilson v. Louisville Tru.st Co., 
46 S.W 2d 767, 242 Ky. 432. 

Miss—Home Owners’ Loan Corpora¬ 
tion V. Moore, 185 So 253. 

S.C.—U. S Rubber Products v. Town 
of Batesburg. 190 S E. 120, 183 
S.C. 49. 110 A.LR. 144. 

Tenn —Stale ex rel. v. Holston Trust 
Co.. 79 S.W.2d 1012, 168 Tenn. 

546. 

Tex.—Taylor Feed Pen Co. v. Taylor 
Nat. Bank, Com.App., 215 S.W. 850. 
modifying, Civ.App, 181 S W. 534 
—Desdeniona State Bank & Trust 
Co. V. Streety, Civ.App., 250 S.W. 
286. 

14a C.J. p 307 note 71. 

Similar deflnltioas 

(1) Generally. 

Ky.—Wilson v. Louisville Trust Co., 
46 SW2d 767, 242 Ky. 432. 

Okl.—Roxana Petroleum Co. v. Cov¬ 
ington State Bank, 269 P. 1100, 132 
Okl. 221. 

14a C.J. p 307 note 71 [a]. 

(2) Act is “ultra vires” when it 
is outside of the scope of corporate 
powers and corporation is without 
authority to perform it under any 
circumstances or for any purpose — 
Orlando Orange Groves Co. v. Hale, 
144 So. 674. 107 Fla. 304—Randall v. 
Mickle. 138 So. 14, 103 Fla. 1229, 86 
A.L.R. 804, affirmed 141 So. 317, 103 
Fla, 1229. 86 A.L.K. 804—14a C.J. p 
307 note 71 [a] (1). 

(3) An ultra vires act is one be¬ 
yond express or implied powers of 
corporation.—Malone v. Republic 
Nat. Bank & Trust Co., Tex.Civ.App., 


70 S.W.2d 809. error dismissed—14a 
C.J. p 307 note 71 fa] (3). 

(4) “Contracts that are made by 
corporations, that are not justified by 
tin* wording of the charter, and that 
are against prohibitions of the stat¬ 
utes of the creating states, are ultra 
vires”—Hal Broun & Co. v. Dillard, 
n.C.Tex. 15 F2d 408. 409. 

(5) “The words ‘ultra vires,’ fas 
applied to corporations] mean beyond 
the ‘power,’ and there are no degrees 
contained in the definition It is an 
ultimate term ”—State v Benevolent 
Inve.stment & Relief Ass’n. 232 P. 35, 
38, 107 Okl 228, 37 A.LR. 190. 

(6) Whether act is ultra vires is 
determined by corporation’s charter 
and business it was organixed to 
transact.—Bennett v. Corporation 
F’liiancc Co.. 154 NE 835, 25S Mass. 
306. 

Defense restricted to corporations 

A plea of “ultra vires,” strictly 
speaking, can be sustained only by 
or against a corporation—State ex 
rel. State Highway Commission v. 
Kansas City Power & Light Co., 
Mo.App., 105 S,W.2d 1085. 
Transaction held not ultra vires 
Mo—State ex inf Gentry v. Long- 
Bell Lumber Co, 12 S W 2d 64, 321 
Mo 461. 

32. Cal.—James Eva Estate v. Mec¬ 
ca Co., 181 P. 415, 40 Cal.App. 
515. 

Ga.—Corbin Supply Co. v. Loftis, 178 
S.E. 185, 50 Ga.App. 309. 

Tex—Taylor Feed l*en Co. v. Taylor 
Nat. Bank, Com.App., 215 S W. 850, 
modifying, Civ.App., 181 S.W. 634. 
14a C.J. p 307 note 72. 

33. Ga.—Georgia Granite R. Co. v. 
Miller, 87 S.E. 897, 144 Ga. 665. 

14a C.J. p 307 note 73. 

34. La.—Liverpool & London & 

Globe Ins. Co. v. Aleman Planting 
& Mfg. Co., 117 So. 654, 166 La. 
457. 


Tex.—Taylor Peed I’en Co. v. Taylor 
Nat. Bank, Com App., 215 S.W. 
850, modifying. Civ App., 181 S.W. 
534. 

14a C.J. p 3C>7 note 71. 

Authority of officers or agents gen¬ 
erally SCO infra H 993 (‘t seq. 

35. Ga—C^orbin Supply Co. v, 

l^oftls, 178 S.E. 185. 50 Ga.App, 
309. 

14a C.J. p 307 note 75. 

36. Ill—People ex rel Barrett v. 
Bank of Peoria, 15 N.E 2d 333, 295 
Ill App 543. 

14a C.J. p 308 note 76. 

37. Cal—Jnim s Eva Est. v. Mecca 
Co. 181 P. 415, 40 Cnl App 515 

38. Ky—Wilson v Louisville Tiust 
Co, 46 S.W.2d 767. 212 K>. 432. 

Mo —Bolin V. Sovereign Camp, W O. 
W., App, 112 S.W 2tl 582. trans¬ 
ferred 98 S W.2d 681, 3:J9 Mo 618. 
certiorari granted Sovendgn Camp, 
W. O. VV. v Boliii, 58 S.Ct 1058, 
304 U.S 557, 82 L Ed. 1525. re¬ 
versed on other grounds 59 SCt. 
35, 305 US. 66. 83 L Ed. 45, 119 
A.L.R. 478. rehearing denied 59 
S.Ct. 241, 305 U.S. 673, 83 L.Ed. 

14a C.J. p 308 note 78. 

39. Pa.—Freeland v. T»ennsylvania 
Cent. Ins. Co., 94 Pa. 604. 

40. Cal.—Stevens v. Boyes Hot 
Springs Co, 298 P. 508, 113 Cal. 
App. 479. 

Tex.—Staacke v. Routledge, 241 S.W. 
994, 111 Tex. 489, affirming, Civ. 
App., 176 S.W. 444—Richardson v. 
Bermuda Land & Live Stock Co., 
Tex.tMv.App., 210 S.W. 746, re¬ 
versed on other grounds, Com.App., 
231 S.W. 337. 

Utah.—Millard County School Dist. 
V. State Bank, 14 P 2d 967. 971, 
80 Utah 170, citing Corpus Juris. 
14a C.J. p 308 note 81. 

Distinotion is to bs mads between 
act of corporation which is merely 
without authority, and one which is 
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in the true and proper sense, or it may be ultra 
vires without being illegal.^i According to the 
weight of authority, when corporate acts arc S|X>kcn 
of as ultra vires, it is not intended that they are ille¬ 
gal, but merely that they arc not within the powers 
conferred on the corporation by the act of its crea- 

tion.42 

Acts ultra vires the corporation and ultra vires 
the officer or agent distinguished. Another sound 
distinction exists between acts which are wholly out¬ 
side the power of the corporation and acts which, 
while within the power of the corporation, are not 
within the scope of the powers or duties of the par¬ 
ticular agent or officer of the cori)oration who at¬ 
tempts to perform them; the latter class of acts al¬ 
though they may be ultra vires the corporation arc 
not necessarily so.^* 

Transactions executed in unauthorised manner. 
As appears above, the term ultra vires has, in some 
instances, been used to designate corporate transac¬ 
tions which, although within the powers granted, arc 
performed in a manner different than that prescrib¬ 
ed by the charter or by general law, but this is a 
misuse of the term.'*'* There is a distinction be¬ 
tween the doing by a corporation of an act beyond 
the scope of the powers granted to it by law and an 
irregularity in the exercise of a granted power; in 
the latter case the power exists to do the act, pro¬ 
vided it is done in the prescribed way'**'* 

Ultra vires ami excess or abuse of po^ocr distin¬ 
guished. Although the term “ultra \ires” has been 


used to apply to a corporate transaction which while 
within one of the powers of the corporation is in ex¬ 
cess or abuse of such power, such use is secondary, 
for such act is within the power of the corporation 
although the purpose for, or extent to, which the 
power has been exercised may not have been con¬ 
templated by the law creating the corporation.^® 
An abuse of power conferred, in failing to comply 
with a prescribed preliminary requirement, does not 
render a corporate contract ultra vires.47 

An intra vires act is defined as one within the 
scope either of the corporation's express or implied 
authority.'*® 

§ 966. Illegal Transactions 

Corporate transactlona which are illegal because pro¬ 
hibited by statute or against public policy are ordinarily 
void and unenforceable regardless of part performance, 
ratification, or estoppel; but general prohibitions against 
exceeding corporate powers and prohibitions intended to 
protect a particular class or specifying the consequences 
of violation may not preclude enforcement of the transac¬ 
tion and an action may be had for the part unaffected by 
the Illegality or for equitable restitution. 

Jt may be stated, as a general rule, that to the 
extent and within the limits discussed in the title 
Contracts § 18‘> et seq, corporate transactions and 
contracts which are illegal as distinguished from 
merely ultra vires, contemplate the doing of some 
essentially unlawful act, violate some public duty, 
or contravene some rule of jaibhc polic\, are, like 
similar transactions between individuals, void, and 
caniKit sujiport an action nor become enforceable by 


illofrnl In tho ono cost* it is a 
ciii<*‘*tion of uuthiiril.x ; in th** other, 
of leKalit.\ If It tu* Rranted that 
thi* arts romplainrd .of arr ultra 
virfs, still th<*> w«*ro not In viola¬ 
tion of rxprt'ss statutr; Ihry ■»err 
not mala in se or mala prohibita, or 
against public poiir-v 
Mo— Marshall v Knljfhts of thr 
Mnrrabrrs of thr World, Mo App., 
270 SW. 418. 

Tc*x—Staarko v KoutlrdRe. 241 SW 
9!M. Ill Tfx. 489, athrminir. Civ. 
App., 175 S.W. 444. 

Blstinctioii M to snforoament 

(1) A corporation may nut be al¬ 
lowed to defeat an ultra vires con¬ 
tract. but a contract W’hicb is in 
violation of law cannot be enforced. 
—State ex rel. v. American Sav. 
Hank &. Trust, 9 Tcnn App. 265. 

(2) Courts, in detcrmlniriK wheth¬ 

er equitable relief with respect to 
certain corporate acts will be Rrant- 
cd. may considt'i* whether act is 
merely ultra vires or is unlawful and 
wholly void.—Folts v. Globe I.iife 
Ins. Co., 223 N.W. 7??, 117 Neb. 

723. 

41. Tex.—Staacke v. Routledere, 241 


.«?.AV 991. Ill T»v. 4S9, anirminR. 

Ci\ App , 17,5 S W. 411. 

I l.a C ,J p 308 note 82 

42. Ga —Ci»rbjn Supplv Co v. Liof- 
tis. 178 SK 185. 50 Ga.App 309 

Ill —Peoria lafc Ins v Inter¬ 

national T^ife & Annuity ('o., 246 
111 App. 38 

Tex.—StHa<*ke v HoutlcdRc, 241 S.W. 
991. Ill Tex 489. afllrminR, Civ. 
App. 175 S.W, 444. 

14m CJ p 308 note 83. 

43. Ga —Henderson Lumber Co. v. 
('hatbarn Bank & Trust Co., 125 S. 
K 867. 33 Ga.App. 196. 

14a C .1 p 309 note 84. 

44. U S.—.Mabama C’ons. Coal, etc , 
C«». V Balt Imore Trust Co., D C. 
Md . 197 F. 347. 

45. III.—People ex rel. Ntdson v. 
Wicr4*ema Stale Bank, 197 NR. 
537, 361 111. 75, atlirmingr 276 111 
App. 1 

Tenn.—State eX rel v. Holston Trust 
Co.. 79 S.W.2d 1012. 168 Tenn. 546 
—ITffelman v. Bolllin, 82 S.W.2d 
545, 563, 19 Tenn.App. 1. 

14a C.J. p 309 note 87. 

“An ultra vires act of a corpora¬ 
tion is void because (as the term 
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implies) of “the t'litire absence of 
pouei in corporation to accomplish 
It, but an authorized act of a corpo¬ 
ration may be illeR-al and voidable 
because of a failure to comply w'lth 
soni»“ prerequisite which the law has 
made a condition precedent to its 
accomplishment"—Pftelinan v. Boil- 
Im. supra 

▼old and voidable acta 

Acts W'holly beyond corporate pow'- 
ers are void, but acts irregular for 
failure to follow' statutory regulation 
or condition are not slrK'tly ultra 
vires and are only voidable.—Mi¬ 
chaels v. I*av iflc Soft Water I.,aun- 
dry, 286 1*. 165. 104 Cal.App 849. re¬ 
hearing denied 286 I’. 1071, 104 Cal. 
App. 349. 

46. U.S.—Citizens’ State Bank v. 
Hawkins. Ind., 71 F. 369, 18 CCA. 
78, follow’ed in Cooper Ins. Co. v. 
Hawkins. 71 F 372, IS C.C.A. 81. 

47. Term.—State ex rel v. Holston 

Trust Co.. 79 S.W 2d 1012, 168 

Tenn. 646. 

48. Tex.—Malone v Republic Nat. 
Bank & Ti-ust Co , Ci\ App., 70 S. 
W.2d 809, error dismissed. 
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performance, ratification, or cstoppel.^^ In such 
cases a continuing duty rests on both parties to the 
transaction to disaffirm it at the earliest moment 
which is not diminished by the lapse of years and 
while the courts will not aid either party to undo it 
so far as it has been executed between them,5i they 
will do nothing to aid in its enforcement.®^ There 
is always a right of rescission where a continuing 
performance involves a continuing violation of 
law.®3 A new contract growing out of an illegal 
contract and not based on a new consideration is al¬ 
so void.®4 A court of equity, on a bill filed by a 
corporation, will rescind a contract still executory, 
where the same is against a constitutional or statu¬ 


tory inhibition, although all the stockholders may 
have expressly assented thereto, or acquiesced 
therein.®® If the corporation cannot be estopped 
by reason of the contract being contrary to public 
policy or prohibited by a statute its receiver is not 
estopped.®® 

Transactions specially prohibited. Ordinarily, a 
transaction entered into contrary to an express pro¬ 
hibition contained in the charter or statutory or con¬ 
stitutional provisions under which the corporation is 
organized is void, and will not support an action 
or be rendered enforceable by performance, ratifi- 
I cation, or estoppel ;®'^ but it has also been held that 


49. US.—Smith v. Baltimore & O. 
R. Co.. I).C.Pa., 48 P2d *861, 870. 
citing: Oorpn* Jiirli—Sherman & 
Ellis V. Indiana Mut. Casualty Co., 
C.C.A.Ind., 41 F.2d 588. certiorari 
denied 51 S.Gt. 107, 282 U.S. 893, 
75 L.Ed. 787. 

Ark.—United Order of Good Samari¬ 
tans V. Meekins. 244 S.W. 439, 155 
Ark. 407, 28 A.L.R. 89. 

Cal.—Stevens v. Boyes Hot Springs 
Co.. 298 P. 508, 113 Cal.App. 479. 

Conn.—Pothler v. Reid Air Spring 
Co.. 130 A. 388, 103 Conn. 380. 

Ill.—Pattison v. Illinois Bankers Life 
Ass*n. 196 N.E. 882, 360 Ill. 616. af¬ 
firming 278 Ill.App. 394. 

Ind.—Iterman v. Baker, 16 N.E 2d 
365—Mercantile Commercial Bank 
V. Southwestern Indiana Coal Cor¬ 
poration, 169 N.E 91, 98 Ind.App. 
313, rehearing denied 171 N E. 310, 
93 Ind.App. 313—Sawers Grain Co. 
V. Teagarden, 148 N.E. 205, 84 Ind. 
App. 522. 

Iowa.—Sisters of Mercy of Cedar 
Rapids V. Lightner, 274 N W. 86, 
93, 223 Iowa 1049, citing Coxpas 
7iiri«. 

Mo.—^Whitehead v. Farmers* Fire & 
Lightning Mut. Ins. Co., 60 S \V.2d 
65, 227 Mo.App. 891—Mar.shall v. 
Knights of the Maci-abees of the 
World, App., 270 S.W. 418—Or- 
pheuni Theater & Realty Co. v. 
Seavey & Flarsheim Brokerage Co., 
199 SW. 257, 197 Mo.App. 661. 

N Y.—^Kent v. Universal Film Mfg. 
Co., 193 N.Y.S. 838, 200 App Div. 
539—Matter of New York. 128 N. 
Y.S. 999, 144 App.Oiv. 107, affirmed 
97 N.E. 1103, 204 N.Y. 625—Owners 
& Tenants Electric Co v. Tracten- 
berg. 286 N.Y.S. 570, 168 Misc. 
677—Runcie v. Corn Exchange 
Bank Trust Co., 6 N.y.S.2d 616. fol¬ 
lowed in Runcie* v. Central Hano¬ 
ver Hank & Trust Co., 6 N.Y.S.2d 
625. 

Ohio.—See United Mercantile Agency 
V. Lybarger, 28 Ohio N.P..N.S., 319. 

S T).—Eckhari v. Heier, 162 N.W. 160, 
38 S.D. 524. 

Tenn.—Eastern Products Corporation 
V. Tennessee Coal, Iron & R. Co., 


289 S.W. 4, 161 Tenn. 239, 40 A.L. 

R. 1483, leave to file petition for 
certiorari granted 45 S.Ct. 512, and 
certiorari denied P'ederal Trade 
Commission v. Eastman Kodak Co., 
46 S.Ct. 100, 269 U.S. 572, 70 UEd. 
418—Cummins v. McCoy, App.. 126 

S. W.2d 509—State ex rel. v. Amer¬ 
ican Sav. Bank & Trust Co., 9 

. Tenn.App. 256. 

Tex.—Texas Utilities Co. v. Story, 
Civ.App. 85 S.W.2d 809—Richard¬ 
son V. Bermuda Land & Live Slock 
Co.. Civ.App., 210 SW. 746. re¬ 
versed on other grounds. Cora.App., 
231 S.W. 337. 

Utah —Millard County School Pist. 
V. State Bank of Millard County, 
14 r.2d 967, 80 Utah 170. 

Va—City of Bristol v. Dominion 
Nat. Bank, 149 S.E. 632. 153 Va. 
71. 

14a C.J. p 309 note 93, p 587 notes 
9-12. 

Autocratio azoroise of power by 

corporation sole Is not against pub¬ 
lic policy.—^Knights of Ku Klux Klan 
V'. First Nat. Hank, 254 Ill.App. 264. 

60. U S.—Central Transp. Co. v. 
Pullman's Palace Car Co., Pa., 11 
S.Ct. 478, 139 U.S. 24, 35 L.Ed. 65. 
14a C.J. p 310 note 94. 

51. Utah.—Millard County School 
Pist. y. State Bank of Millard 
County, 14 P.2d 967. 80 Utah 170. 
14a C.J, p 310 note 95. 

62. Cal.—Steven.s v Hoyes Hot 
Springs Co., 298 P. 508. 113 Cal. 
App. 479. 

14a C.J. p 310 note 96. 

53. U.S.—Central Transp. Co. v. 
Pullman’s Palace Car Co., Pa., 11 
S.Ct. 478, 139 U.S. 24, 36 L.Ed. 56. 
14a C.J. p 310 note 97. 

54L Mich.—Orr v. Lacey, 2 Pougl. 
230. 

55. U.S.—New Castle Northern R. 
Co. V. Simpson, C.C.Pa., 21 F. 
533. 

56. Ind.—Mercantile Commercial 
Bank v. Southwestern Indiana Coal 
Corporation, 169 N.E. 91, 93 Ind. 
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App. 31.8. rehearing denied 171 N.E. 
310, 93 Ind.App. 313. 

N.J.—Strickland v. National Salt Co., 
81 A. 828, 79 N.J.Eq. 182. 

57. U.S.—Nettles v. Rhett. C.C.A.S. 
C.. 94 P.2d 42, reversing 20 P.Supp. 
48—Hummel v Warren ,stepl Cast¬ 
ing Co.. C.C.A.Mo., 5 P.2d 151 
Cal.—Stevens v. Boyes Hot Springs 
Co.. 298 P. 608, 11.7 Cal App. 479. 
III.—People ex rel. Nelson v. Wier- 
sema State Bank, 197 N E. 537. 361 
Ill. 76, affirming 276 HI App 21. 
Ind.—Mercantile Commercial Rank v. 
Southwestern Indiana Coal Corpo¬ 
ration, 169 N.E. 91. 93 Ind.App 313, 
rehearing denied 171 N.E 310, 93 
Ind.App. 313. 

Mo.—Bolin V. Sovereign Camp. W. O. 
W.. App., 112 SW.2d 582. trans¬ 
ferred 98 SW.2d 681, 339 Mo 618, 
certiorari granted Soveri'lgn Camp, 
W. O. W. V. Bolin, 58 S Ct. 1058, 
304 U.S. 557, 82 L Ed 1525, re¬ 
versed on other grounds 59 S.Ct. 
35, 305 IT.S 66. 8.7 L Ed. 45. 119 
A.L.R. 478. rchennng denied 69 
SCI. 241—Marshall v. Knights of 
the Maccabees of the World. App.. 
270 S.W. 418—Kissanc v. Br«»wer, 
232 S.W. 1106, 208 Mo App. 244. 
N.J.—Foster v. Washington Nat. Ins. 

Co.. 192 A. 69, 118 NJ.Law 228. 
Tex.—Foster v. City of Longview. 
Com.App., 26 S.W.2d 1059, revers¬ 
ing Commercial Guaranty State 
Bank V. City of Longview, Civ. 
App., 11 S.W.2d 217. 

14a C.J. p 310 note 2. p 587 note 9 . 

However, it has been slated that 
ultra vires contract, not wholly ex¬ 
ecutory, although expressly prohibit¬ 
ed by statute, is not void, but voida- 
blo only.—Wellston Trust Co. v, 
American Surety Co. of New Yo-rkr 
14 S.W.2d 23. 224 Mo.App 241. cer¬ 
tiorari quashed State ex rel. Amerl'- 
can Surety Co. of New York v. Huld, 
30 S.W.2d 100, 325 Mo. 949. 

Bzprsss dsclaratloa uimsosssarj 
Corporate contract, expressly pro^ 
hibited by statute, is void, even 
though not so expressly declared.— 
Kappers v. Cast Stone Const. Co., 200 
N.W. 876, 184 Wls. 627. 
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mere general prohibitions against exceeding corpo¬ 
rate powers do not make such acts or contracts il¬ 
legal as- well as ultra vires,^8 and hence do not pre¬ 
clude the corporation from estopping itself to deny 
liability for an unauthorized act,®® and further that 
where an inhibition is intended for the benefit and 
protection of a particular class of persons interested 
in the corporation, such effect will be given to the 
transaction as will best promote the interests of the 
favored class.®® Accordingly, as appears in § 981 
infra, where a corporate contract is executed in a 
manner not in accordance with the provisions of 
statute such irregularity is for the benefit of the 
stockholders only and cannot be taken advantage 
of by anyone else; and so, where a statute is enact¬ 
ed for the protection of creditors and stockholders, 
the corporation can take advantage of it only when 
necessary to protect creditors and stockholders.®^ 

A prohibitory statute may itself point out the con¬ 
sequences of its violation, and if, on a consideration 
of the whole statute, it appears that the legislature 
intended to define such consequences and exclude 
any other penalty or forfeiture than such as is de¬ 
clared in the statute itself, no other will be enforc¬ 
ed.®® Even where the law will not enforce the pro¬ 
hibited contract, it will take notice of the circum¬ 
stances, and if justice and equity require a restora¬ 
tion of money or property received by either party 
thereunder, it will give relief,®® and if an action 
can be maintained on the transaction of which the 
prohibited transaction w’as a part, without sanction¬ 
ing the illegality, such action will be entertained.®* 
So, where a corporation is prohibited from carr\ing 
on the business of discounting commercial jiaper. 
allbough the securities taken on such discounts are 
void, the money loaned thereon can be recovered.®® 
Also, on this principle it is frecpieiitly held that 


where a corporation has by its charter power to lend 
money at a legal rate of interest, a note in which 
usurious interest is reserved will not be void in 
toto, but will be void only as to the usury, that is to 
say in so far as it is unlawful.®® 

§ 967. — Validation of Unlawful Act 

A corporate trancaction illegal when made may be 
validated by a aubsequent statute authorizing It where 
the tranaaetion was merely prohibited at the former time 
but not where It was thfin against public policy. 

A corporate transaction, if illegal when made, T)e- 
causc contrary to public policy, cannot be validated 
by a subsequent statute- authorizing it.®*^ However, 
a transaction which the corporation is merely pro¬ 
hibited by statute from entering into may become 
legal and valid by a subsequent act of the legisla¬ 
ture giving to the corporation the power to enter in¬ 
to such transaction ;®8 thus, where a corporation is 
prohibited by a statute from purchasing and holding 
stock in another corporation engaged in a similar 
business, a subsequent act declaring that a corpora¬ 
tion may enter into such transaction ratifies a prif)r 
acquisition of stock by such corporation w^hile a 
statute existed decla* ng such acquisition unlaw¬ 
ful.®® 

§ 968. Transaction Executed in Unauthorized 
Manner 

Generally, a transaction within corporate powers but 
executed in an irregular or unauthorized manner Is void¬ 
able only, and may become enforceable by reason of ratifi¬ 
cation or express or implied assent by the stockholders or 
by reason of estoppel of the corporation or the other 
party to the transaction to raise the objection, particu¬ 
larly where benefits are retained. 

As appears in §§ supra, the general rule 

is that a corporation mii.st act in the manner and 
with the formalities, if any, prescribed by its charter 


Conditional prohibition 

When* statute providing ^or for¬ 
feiture of any credit extended cor¬ 
poration contains provision that no¬ 
tice to such effect shall be published 
by such corporation on its letter and 
billheads, adverlisemi?nts, and other 
publieations, forfeiture provision be¬ 
comes operative only on publication 
of required notice.—Cavanna v. Tri- 
St ate Co-operalive Abs’h, 77 f’a. 
Super. 358. 

58. Tex.— Stnacke v. ItoutledKe, 241 
S.W. 9114. Ill Tex. 489. afflrmins:. 
Civ.App., 175 SW. 444—Hollis Cot¬ 
ton Oil, Liixht & Ice Co. V. Marrs 
A Lake. Civ.App., 207 S.W. 367, er¬ 
ror refused. 

14a C.J. p 311 note 2, p 584 note 78, 
p 687 note 13. 


Co, V. Missouri Poultry & CJnme 
Co. 229 S.\V. 813, 287 Mo. 400. 

11a C.J. p 5S7 note 14. 

GO. Or.— State Saviners & Loan 

Ass’n V. Ilryant, 81 l*.2d 116, 129, 
15*J Or. 601, citing- Corpns Juris. 

1 la C.J. p 311 note 4 
61. S.l> —Sweeney v. United Under¬ 
writers Co., 137 N.W. 379, 29 S.D. 
576. 

63. Miss —Middleton v. Georgetown 
Mercantile Co., 77 So. 956, 117 

Miss. 134. 

Tenn.—State ex rel. v. Holston Trust 
Co.. 79 S.W.2d 1012, 168 Tenn. 

616. 

14a C.J. p 311 note 7. 

63. N.y.— Pratt v. Short, 79 N.Y. 
437, 35 Am.K. 631. 

Mass.—White v. Franklin Bank, 22 
T’ick. 181. 

64. Pa.—Wright v. Antwerp l*ipe 
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Line Co., 101 Pa. 204, 47 Am.R. 
701. 

14a C.J. p 312 note 9. 

65. Conn.—Philadelphia Loan Co. v. 
Towner, 13 Conn. 249. 

N.V.—Pratt V. Short. 79 N.Y. 437, 35 
AmR. 531. 

14a C.J. p 312 note 10. 

66. Mo.—Farmers, etc., Bank v. 
Harrison. 57 Mo. 503. 

W'ls.—Rock River Bank v. Sherwood, 
10 WIs. 230. 78 Am.D. 669. 

14a C.J. p 312 note 11. 

67. Md—Schaun v. Brandt, 82 A. 
551. 116 Md. 560. 

14a C.J. p 312 note 12. 

Validation of ultra vires act see in¬ 
fra 8 980. 

68. Mass.—Brown v. Boston & M. 
R.R.. 124 N.K 322. 233 Mass. 502. 

69. N.y.— In re Buffalo, etc.. R. Co., 
37 N.Y.S. 1048. 


59. Mo.—Joseph Schlltz Brewing 
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or by the general law. However, a corporate trans¬ 
action or contract which is within the corporate 
powers, which is neither wrong in itself nor against 
public policy, but which is defective from a failure 
to observe in its execution a requirement of law en¬ 
acted for the benefit or protection of a certain class, 
is voidable only*^® and is valid until avoided, not void 
until validated the parties for whose benefit the 
requirement was enacted may ratify it or be estop¬ 
ped to assert its invalidity,72 and third persons act- 
ing in good faith are not usually affected by an ir¬ 
regularity on the part of the corporation in the ex¬ 
ercise of its granted powcrs.73 

Where the corporation has power to enter into the 
transaction or contract, neither party to it, who has 
had the benefit of it, can set up as a defense that 
the legal formalities were not complied with or that 
the power was improperly exercised.74 The corpo¬ 
ration will be estopped to deny that it did contract 
in the manner provided by statute as against other 
persons who have acted on the assumption that the 
corporation has done what the law said it should 
do,75 and this is particularly true where the corpo¬ 
ration retains the benefits of the transaction.^® 
Anyone rejiresenting a jiarty to the corporate trans¬ 
action which is estopped to set up the irregularity 
of its execution, is also estopped.77 

Unanimous consent and acquiescence of the stock¬ 
holders, acted on by the jiartics concerned to such 
extent as to change materially their jiosition, pre¬ 
clude the assenting stockholders as individuals, and 
the corporation as such, from afterward setting up 


legal informalities in regard to the execution of the 
transaction that affect only the interests of the 
stockholders, to the overthrow of rights that have 
been acquired on the faith of the consent and ac- 
quiescence.78 An express assent is not essential on 
the part of the stockholder or the corporation in or¬ 
der to operate as an equitable estoppel and defeat 
the right afterward to disaffirm or repudiate the al¬ 
leged irregular act.72 When a stockholder with the 
knowledge of all the facts, acquiesces expressly or 
impliedly by his silence in the acts of the corpora¬ 
tion, done in disregard of prescribed methods, he 
cannot be heard afterward to impeach them, under 
the pretense that they were done contrary to the 
regulations.®® 

§ 969. Excess or Abuse of Powers 

A transaction merely In excess or abuse of corporate 
powers Is not necessarily void, and, generally, objection 
thereto may be unavailable to the party dealing with 
the corporation and to the corporation if the other party 
has no notice of its limKed powers, particularly where 
benefits have been received. The corporation's unauthor¬ 
ized use of property legaNy acquired ordinarily does not 
invalidate the original transaction. 

Many of the decisions make a distinction between 
cases where a contract entered into by a corpora¬ 
tion is entirely and obviously outside of its granted 
powers, and cases where the contract, although 
within the scope of its general powers, is in the par¬ 
ticular instance outside of its power because of 
some circumstance which may or may not be known 
to the other contracting party.®^ Corporate trans¬ 
actions which, although within corporate powers 


70. U.S—MrRoberts v. Independent 
Coal & Coke Co., C.C.A.Utah, 1.5 F. 
2d 157. 

14a C.J. p 312 note 17. 

Effect of I'xpres.sly prohibited trans¬ 
actions see supra § 9G6. 

71. U.S.—Me Roberts v. Independent 
Coal & Coke Co., supra—^Wester- 
lund V. Black Bear Min. Co., Colo., 
203 F. 699, 121 C.C.A. 627. 

7*. U.S.—Dold Uacklnpr Co. v. Doer- 
mann, C.C.A.Neb., 293 F. 315. 

14a C.J. p 312 note 19. 

Sale of assets 

Corporation as such Is estopped to 
deny validity of contra<-t for sale of 
all its assets ratified by majority 
stockholders—McRoberts v. Inde¬ 
pendent Coal & Coke Co., C.C.A.Utah, 
16 F.2d 157. 

73ta U.S.—Gay v. Hudson River Elec¬ 
tric Power Co. C.C.N.Y., 190 F. 
773, certiorari denied 191 F. 828, 
112 C.C.A. 312. 

Ill.—Peoria Life Ins. Co. v. Inter¬ 
national Life & Annuity Co., 246 
I11.APP. 38. 

14a C.J. p 312 note 20. 


74. U.S —Ca.sH Hank & Trust Co. v. 
Sheehan, C.C.A.Mo., 97 F.2d 935— 
Equitable Trust Co. of New York 
V Wa.shinjcton-Idaho Water, Li^ht 
& Power Co., D.C. Wash., 300 F. 
601. 

Ill —Peoria Life Ins. Co. v. Interna¬ 
tional Life & Annuity Co., 246 Ill. 
App 38—Marks v. Chicago Mort¬ 
gage Corporation, 218 Ill.App. 1. 
Mich.—Vander Meer v. Weurding, 198 
NW. S28, 830, 227 Mich. 46, quoting 
Corpus Juris. 

Neb.—Wachob, Bender & Co. v. Oma¬ 
ha Life Ins. Co., 268 N.W. 657, 
660, 128 Neb. 320, quoting Corpus 
Juris. 

14a C.J. p 312 note 21, p 589 note 41. 

75. U.S.—^Alabama Cons. Coal, etc., 
Co. V. Baltimore Trust Co., D.C. 
Md., 197 F. 347. 

N.J.—Amermann v. Wiles, 24 N.J.Bq. 
13. 

76. U.S.—Equitable Trust Co. of 
New York v. Washington-ldaho 
Water, Light & Power Co-, D.C. 
Wash., 300 F. 601. 

Pa.—Murrow v. Overseas Veterans 
Ass’n. 19 Pa.Di8t. ^ Co.R. 240. 
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77. Wls.—Eastman v. Parkinson, 

113 NW. 649, 133 Wis. 375, 13 
L.R.A.,NS.. 921. 

78. Mich— Vander ^leer v. Weurd¬ 
ing. 198 N.W 828, 830. 227 Mich. 
46, quoting Corpus Juris. 

Tex.—Mauritz v. S*-hwind, Civ.App., 
101 S.W.2d 1085, error dismissed. 
14a C.J. p 313 note 24. 

79. N.C.—Hill V. Atlantic, etc.. R. 
Co., 65 S.E. 854, 143 N C. 539, 9 
L.R.A.,N.S.. 606. 

80. U.S.—Dold I'acklng Co. v. Doer- 
mann. C.C.A.Neb., 293 F. 315. 

14a C.J. p 313 note 26. 

Acquiescence barring action by 
stockholder in behalf of corpora¬ 
tion see supra S 

81> HI.—People ex rel. Nelson v. 
Wiersema State Bank. 197 N.E. 
637, 361 111. 75, affirming 267 Ill. 
App. 21—Marks v. Chicago Mort¬ 
gage Corporation, 218 Ill.App. 1. 
Tex.—Mitchell v. Zurn, Com.App.. 221 
S.W. 964, reversing, Civ.App., 196 
S.W. 544. 

14a C.J. p 687 note 17. 
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are in excess or abuse of such powers, are not nec¬ 
essarily void, but their validity is dependent on the 
circumstances of each particular case,*^ and they 
may become enforceable if the ends of justice re¬ 
quire it.*® So, where the matter is within their 
general scope an excess or abuse of the corporate 
powers with regard to the particular transaction 
cannot be urged by the party dealing with the cor¬ 
poration,*^ nor can the corporation avoid liability 
on that ground,*^ unless it shows that the other par¬ 
ty had knowledge that the power was exercised for 
an unauthorized purpose or under circumstances not 
justifying its exercise.** The corporation may be 
estopped to assert the invalidity of an act or con¬ 
tract which is merely an excess or abuse of its pow¬ 
ers by the fact that it has received the benefits of 
the transaction*"^ or by the fact that all of its stock¬ 
holders have assented.** 


§ 970. Ultra Vires Transactions 

The defense of ultra vlresr the extent of application 
of which is in considerable dlspute» is not favored by the 
courts, particularly in the case of private business cor¬ 
porations seeking to escape liability thereby, and gen¬ 
erally will not be applied to defeat Justice and accomplish 
a legal wrong. The defense may be Inapplicable to a 
divisible part of a transaction, within the corporation's 
power, or to an independent legal transaction. 

No general rules applicable in all jurisdictions can 
be formulated as to the effect of an act ultra vires 
the corporation, in view of the innumerable and ir¬ 
reconcilable decisions on the subject, at times not 
even in complete harmony within the same jurisdic¬ 
tion.** While it has been broadly stated that an 
act outside the authority conferred on a corporation 
by charter or statute, that is, an ultra vires act, is 
void and unenforceable,*^ it appears from subse¬ 
quent sections that substantial conflict of opinion cx- 


89. U S.—Hummel v. Warren Steel 
Casting (’o. C.C.A.Mo., 6 F.2d 451. 
Fla.—Hitrhcolk v. Mortffaxe Securi¬ 
ties Corporation, 116 So. 244. 95 
Fla. 147. 

Ky.—Wilson v. T^oulsvllle Trust Co., 
46 S.W.2d 767, 242 Ky 432. 

Miss—Home Owners’ Hoan Corpora¬ 
tion V. Moore, 185 So. 253. 

14a C J p 313 note 28. 

83. U.S—Hummel v Warren Steel 
Castlnsr Co, C C.A.Mo . f. F 2d 451 

Ill —Marks v Chicnffo MortiraK:e Cor¬ 
poration. 218 Ill App. 1 
Ky—C^ity of Whltesburp v Whites- 
burff Water ("o., 78 S W 2d 330, 257 
Ky 444. 

Tenn.—Eastern T’roducts Corporation 
V. Tennessee Coal, Iron & U Co, 
269 S W. 4. 151 Tenn 239, 40 A L 
U. 1483, leave to file petition for 
certiorari granted 45 S t''t 512, and 
cert Kirn ri denied Federal Trade 
Corntnission v. Eastman Kodak ("o , 
46 SCI JOO, 269 IT.S. 572, 70 H.Ed 
418. 

14a C J. p 313 note 29, p 588 note 22. 

84. Ill—Welsh V Hruce Sewinfi: Ma- 
<‘hine Co., 223 lll.App. 467. 

Miss.— Home Owners’ Loan Corpora¬ 
tion \. Aloore, 185 So. 263. 

14a C.J p 313 note 30. 

85. US—Herine v. Talt, C.C.A.Md, 
65 F.2d 703. 

Fla.—McQuaiR v. Gulf Naval Stores 
Co.. 47 So. 2, 66 Fla. 505, 131 Am.S 
R. 160. 

Ky.—Wilson v. Louisville Trust Co , 
46 SW.2d 767. 242 Ky. 432 
Mo.—^Pathf ExchanKc v. McElroy. 

App., 243 S.W. 430. 

Pa.—Cavanna v Tri-State Co-opera¬ 
tive Ass’n, 77 Pa.Super. 368. 

14a C.J. p 313 note 31. 

Pnrpos* of ooBtraot 
A corporation making: a contract 
which is within its charter powers 
for one purpose cannot avoid liabil¬ 
ity thereon on the ground that it 


was made for another and unauthor¬ 
ized purpose, unless it shows that 
the other party to the contract has 
knowledge of such fact. 

I'.S.—Pearce v. Madison & Indian¬ 
apolis R Co., Ind., 21 How. 441, 16 
LEd. 184 

14a ('• J p 588 note 23. 

Stockholders majr be estopped by 

act within scope of general powers, 
whereby corporation has received 
money or properly —Gibson v Kan¬ 
sas City Refining Co , C C.A Mo , 32 
F.2d 658. 

88. Tex.— Rio Grande Valley Oas 
Co. V. Grand Rapids S Equip 
Corp., Civ App. 57 SW.2d 348, 349, 
citing Oorpns Jnris —Zurn v. 
Mitchell. CivApp., 196 S.W. 544. 
reversed on other grounds, Com 
App , 221 S W. 954. 

14a CJ. p 313 note 32, p 588 note 19. 

Knowledge of powers 

(1) A parly dealing with corpora¬ 
tion is always chargeable with 
knowledge of its chartered powers 
—Zurn V. Mitchell, Civ.App . 196 S 
^V, 544. reversed on other grounds, 
C<ini.App.. 221 S.W. 954—14a C J. p 
5X7 note 18. 

(2) The presumption is that other 
party to contract had no know’ledge 
of any unlawful purpose. 

r.S —Chesapeake, etc.. R. Co. v. Mc- 
Kell, Ohio, 209 F. 514, 126 C C.A 
336. 

Cal.—Miners* Ditch Co. v. Zeller- 
bach, 37 Cal. 543, 99 Am.D. 300. 

(3) The question of knowledge of 
other party is one of fact for jury.— 
Chesapeake, etc, R. Co. v. McKell. 
Ohio, 209 F. 614, 126 C.C.A. 336. 

87. U.S.—Hamburg Bank v. Ouachi¬ 
ta Nat. Bank in Monroe, C.C.A. 
Ark., 78 F.2d 100, certiorari denied 
Ouachita Nat. Bank v. Hamburg 
Bank, 56 S.Ct. 382. 296 U.S. 655. 80 
L.Ed. 467—Gibson v. Kansas City 
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Refinine Co., C.O A Mo.. 32 F.2d 668 
— Hummel v Warren Steel Cast¬ 
ing Co., C C.A Mo., 5 F.2d 451. 

Ky—Wilson v. Louisville Trust Co.. 

46 S W.2d 767, 242 Ky 432. 

Mo.—Bolin V Sovereign Camp, W. O. 
W. App. 112 S.W.2d 582. trans¬ 
ferred 98 SW2d 681. 339 Mo. 618. 
certiorari granted Sovereign Camp 
W O W'., V Bolin. 58 S Ct 1058. 
304 U S. 557, S2 L Ed 1525, re¬ 
versed on other grounds 59 S.Ct 
35. 305 U.S 66, 83 LEd. 45. 119 
A.L R. 478, rehearing denied 59 S. 

Ct 241. 305 US 673. 83 LEd - 

—Marshall v. Knights of the Mac¬ 
cabees of the AVorld, App., 270 S 
W. 418—Orpheum Theater & Real¬ 
ly Co V Senxey dr Flarsheini Bro¬ 
kerage Co. 199 S W. 257. 197 Mo 
App 661. 

Pa —Murrow v. Overseas Veterans 
Association. 19 I’a.Dlst. & Co. 240. 
Tex —Carter-Mullaly Transfer Co. 

V. Robertson, Civ. App., 198 S.W. 
791 

14a C J p 314 note 33. 

Partnership debt 

A corporation which had entered 
into partnership agreement was lia¬ 
ble on partnership debt contracted 
by it in furtherance of purposes for 
which corporation ivas organized, 
even though partnership agreement 
w'ns ultra \ ires.— Hayes-Thomas 
Grain Co. v. A. F. Wilcox Contract¬ 
ing Co, 223 S.W. 357, 144 Ark 621. 

88. Tex.—Taylor Feed Pen ('o v 
Taylor Nat. Bank, Civ.App., 181 S. 

W. 534i 

14a CJ. p 314 note 34. 

89. So doolarod In 

Wis.—American Express Co. v Citi¬ 
zens’ State Bank, 194 N W. 427, 181 
Wis. 172. 

90. U.S.—Texas & P R>. Co. v. Pot- 
torft, Tex.. 54 S Ct. 416, 291 U.S. 
24B, 79 L.Ed. 777. affirming. C.C.A., 
63 F.2d 1, certiorari granted 54 S. 
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ists in the case of partially executed transactions as 
to whether the act of a corporation in excess of its 
powers is an absolute nullity or gives rise to rights 
and liabilities analogous to those growing out of the 
wrongful acts of a natural person. There is, how¬ 
ever, little, if any conflict as to the effect of trans¬ 
actions remaining wholly executory, see infra § 973, 
or which are entirely executed, see infra § 975, or 
as to the right, in an action not founded on the ultra 
vires transaction itself hut independent thereof, to 
recover property or money parted with or to obtain 
compensation therefor, see infra § 976. In some ju¬ 
risdictions, the defense of ultra vires, except in 


certain instances, has been abolished by statute.^^ 

The doctrine of ultra vires has been declared to 
be entirely the creation of the courts®^ and is of 
comparatively modern origin.®® It has been said to 
rest on the obligation of one contracting with a cor¬ 
poration to take notice of the legal limits of its pow¬ 
ers, on the interest of the stockholders not to be sub¬ 
ject to risks not undertaken, and on the interest of 
the public that the corporation shall not transcend 
the powers conferred on it by law.®^ The defense 
is by some courts regarded as an ungracious and 
odious one, not favored by the law;®® it is to be rea¬ 
sonably applied®® and sustained only where the most 


Ct. 55. 290 U.S. 609, 78 L. Ed. 533, 
amended 54 S.Ct. 625. 291 U.S. 649, 
78 E.Ed 777, rehearing denied 54 
S.Ct. 627. 292 U.S. 600, 78 U.Ed. 
1464—Edward Hines Western Pine 
Co. V. First Nat. Bank, C C A.Ill., 
61 F.2d 503, affirming, D.(\. 1 F. 
Supp. 550 —Baltimore' & O R Co. 
V. Smith, C.C.A Pa., 66 F.2d 799, af¬ 
firming. D.C., Smith v Baltimore 
& O. U. Co.. 48 F.2d 861—Hal 
Brown & Co. v. Dillard, D C.Tex., 
15 F.2d 408—In re Garden City 
Parlor Furniture Co.. C.C.A.Ill., 
268 F. 318, certiorari denied Com¬ 
merce Trust Co. V. Russnnk, 41 S. 
Ct. 322, 256 U.S. 668, 65 L Ed. 790 
—National Tru.si & Credit Co. v. 
F. H, Orcutt & Son Co , 111., 269 F. 
830, 170 C.C.A. 630. 

Ala.—Alabama City, G. & A Ry. Co. 

V. Kyle, 81 So. 54, 202 Ala. 652. 

Ill.—People ex rel. Nelson v. Wiorse- 
ma State Bank. 197 N.E. 537. 361 
111. 75. affirming 276 Ill App. 21— 
Hagerman v. South Park Com'rs, 
278 Ill App. 33—Independent Order 
of Svithiod V. King Liodge No. 8. 
261 Ill.App. 289—Tietke v. Union 
Bank of Chicago, 269 111 App. 341 
—Marks v. Chicago Mortgage Cor¬ 
poration, 218 Ill.App. 1. See Unit¬ 
ed Vacuum Sweeper Co. v. Groth, 
210 Ill.App. 358. 

Mass.—S'lgalyn v. Meekins, Packard 
& Wheat, Inc., 195 N.E. 769. 

Miss.—Jones v. Mississippi Farm 
Co.. 76 So. 880, 116 Miss. 295. 

Mo.—State ex rel. Hanks v. Seehorn, 
55 S.W.2d 714, 227 Mo.App. 666— 
Orpheum Theater & Realty Co. v. 
Seavey & Flarshelm Brokerage Co., 
199 S.W. 257, 197 Mo.App. 661. 
N.H.—Bo.ston & M. R. R. v. Great 
Falls Mfg. Co.. Ill A. 691, 79 N.H. 
467. 

N.Y.—Public S(*rvice Commission. 
Second Dist., v J. & J. Rogers Co, 
172 N.Y.S. 498, 184 App.Dlv. 705, 
modifying 170 N.Y S. 964, 103 MJsc. 
711—C. F. Harms Co. v. Ueonhard 
Michel Brewing Co.. 162 N.Y.S. 
1071, 176 App.Div. 236. 

Pa.—Bedell v. Oliver H. IJair Co., 
158 A. 651, 104 Pa.Super. 146 , 

Tex.—^Wlse v. Citizens Nat. Bank at I 


Brownwood, Clv.App., 107 S.W.2d 
715—Kaplan Dry Goods Co. v. San¬ 
ger Bros., Civ.App., 214 S.W. 486. 
14a C.J. p 580 note 50. 

Xb absaaoe of estoppel 

Where rights of Innocent parties 
are not involved, and facts in case do 
not raise equitable estoppel, a de¬ 
parture from charter limits is not 
deemed excusable, where It results 
in prejudice to public or to the 
stockholders. 

N.Y.—Leslie v. Lorillnrd. 18 N.E. 

363, 110 N.Y. 619, 1 L.R.A. 466. 
Tex.—Causeway Inv. Co. v. Naas, 
Com.App., Ill S.W 2d 703, revers¬ 
ing, Civ.App, 84 S.W.2d 671, re¬ 
hearing denied, Com.App, 112 S. 
W.2d 712. 

Court will Bot compel performsBee 

of that which corporation could not 
bind itself to do. especially where 
rights of third persons arc involved 
—Texas & P. Ry. Co. v. I'ottorff, C 
C.A.Tex., 63 F.2d 1, certiorari grant¬ 
ed 54 S.Ct. 55, 290 U 8. 609, 78 L.Ed. 
533. affirmed 54 S.Ct. 416, 291 U.S. 
246, 78 L.Ed. 777, amended on other 
grounds 64 S.Ct. 525, 291 U.S. 649, 
78 L.Ed. 777, rehearing denied 64 S 
Ct. 627, 292 U.S. 600. 78 L Ed. 1464. 
91- Mich.—^American Commercial 
Alcohol Corporation v. Don G. Mc¬ 
Afee, Inc., 266 N.W. 604, 274 Mich. 
689. 

Bffaet of zavlBg olanzo 

Under provision of the Business 
Corporation Act that doftmae of ul¬ 
tra vires can no longer be asserted 
by corporation in action involving 
contract to which corporation is par¬ 
ty, purpose of saving clause of act 
which provides that act shall not 
impair or affect any act done prior 
to time act takes effiect, is only to 
preserve existing rights and defens¬ 
es against legislative death, and not 
to confer on corporations immunity 
against obligations voluntarily un¬ 
dertaken in future.—Slrnuss v. W. 
K. Strauss & Co., 199 A. 195, 330 Pa. 
517. 

92. Ga.—Corbin Supply Co. v. Lof- 
tis. 178 S.E. 186, 186, 50 Ga.App. 
309, citing Corpus Juris. 
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S.C.—Associated Seed Growers v. 
South Carolina Packing Corpora¬ 
tion, Co-op., 195 S.E. 107, 186 S.C. 
118. 

14a C.J. p 314 note 46. 

93. Ga.—Corbin Supply Co. v. Lof- 
tis, 178 S.E. 186, 186. 50 Ga.App. 
309, citing Corpus Juris. 

Va.—City Coal & Ice Co. v. Union 
Trust Co. of Maryland, 125 S.E. 
697, 140 Va. 600. 

14a C.J. p 314 note 47. 

94. U.S.—McCormick v Market Na¬ 
tional Bank, Ill., 17 S Ct. 433. 165 
U.S. 638, 41 LKd. 817—Netlle.s v. 
Childs, C.C.A.SC., 100 F.2d 952— 
Nettles V. Rhett, D.C.S.C., 24 P. 
Supp. 304. 

14a C.J. p 319 note 86 [a], p 583 note 
71. 

95. U.S.—National Carbon Co v. 
Hankers* Mortg Co. of Topeka, 
Kan., C.C.A.Kan., 77 F.2d 614— 
Thrailkill v. Crosbyton-Southplains 
R. Co., Iowa, 246 P. 687, 158 C.C.A. 
648, L.R.A.1918C 90. 

Cal.—Rabbitt v. Union Indemnity 
Co., 35 P.2d 1066. 140 Cal.App. 676 
—Aitken v. Stewart, 18 P.2d 9S8. 
129 Cal.App. 38—Davis v Pacific 
Studios Corporation. 258 P. 440, 84 
Cal.App. 611. 

Fla.—Palm Beach Estates v. Croker, 
143 So. 792. 106 Fla. 617. 

Ill —Warner v. Munson, 280 Ill.App. 
484. 

Ind.—Prank Bird Transfer Co. v. 
Massachusetts Bunding & Insur¬ 
ance Co., 163 N.E. 816, 86 Irid.App. 
259. 

Miss.—Home Owners’ Loan Corpora¬ 
tion V. Moore. 185 So. 253. 

]4ii C.J. p 314 note 48. 

*Tt is the established and general 
policy of the law and the effort of 
courts to hold corporations, no less 
than natural persons, to contracts 
which are free from charges of 
fraud, collusion, or evident error.”— 
City of Whitesburg v. Whitesburg 
Water Co.. 78 S.W.2d 330, 334, 257 
Ky. 444. 

98. Tex.—Stephens County v. J. N 
McCammon. Inc.. 52 S.W.2d 53. 
122 Tex. 148, answering certified 
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persuasive considerations of public policy are in¬ 
volved.®'^ Indeed, there are numerous decisions and 
dicta to the effect that except where rights of the 
public are involved, the plea should not, as a general 
rule, prevail whether interposed for or against the 
corporation, where it will not advance justice but 
on the contrary will accomplish a legal wrong.®® 
So, the defense cannot be,set up against a liability 
founded on fraud,®® and regardless of rights as be¬ 
tween the parties in pari delicto, no immunity is ac¬ 
quired by the defense to the prejudice of innocent 
third persons.! 

The doctrine of ultra vires is particularly restrict¬ 
ed in the case of private corporations,^ and the de¬ 


fense is regarded with less favor when raised by a 
business or trading corporation than when raised by 
one whose purpose is largely fiduciary, especially 
with respect to contracts fully executed by the oppo¬ 
site party.® Also, the attempt of a corporation to 
use the defense of ultra vires as a means of escap¬ 
ing its liability to third parties is regarded with 
much less favor than when a direct attack on such 
corporate act is made by a stockholder or by the 
state.* 

The fact that a corporation diverts to ultra vires 
purposes property legally acquired will not vitiate 
the original transaction,® and this is the rule, even 
though the party dealing with the corporation had 


questions. Civ.App.. 54 S.W.2i1 850. 
reversed on other grrounds J. N. 
McCammon, Inc\, v. Stephens Coun¬ 
ty. 89 S.W.2d 984, 127 Tex. 49. 

▲11 snoh acts not void 
It is not every ultra vires act of 

corporation that is void.—Coppard 

V. Farmers' & Merchants’ State Bank, 

Tex.Civ.App.. 184 S.W. 661. 

97. Oa—Col bin Supply Co. v Lof- 
tis, 178 S F. 186. 50 (JaApp. 309— 
Bankers’ Trust & Audit Co. v. Han¬ 
over Nat. Bank of N«*w York, 134 
S.K 195, 35 Ga.App. 619. 

Mo--Marshall v. Knights of the 
Maccabees of the World, App., 270 
SW. 418. 

14a CJ p 31.«J note 49 

98. V S —National Carbon Co. v. 
B'lrikcrs’ Mortg. Co. of Topeka, 
Kan. C.CAKun. 77 K,2d 614— 
Fairlmnk.*4, Morse & Co. v. High¬ 
land (iladc.s Prainage DIsl, DC. 
Fla., 43 F.2d 867—ITurnmol v. AVnr- 
ren Steel Casting Co.. C-t-.A-Mo., 6 
F2d 461. 

Ark.—Ouachita Valley Bank v. Pul¬ 
len, 26 S.W.L’d 410. 181 Ark. 38 

Pla—Hoard of I'uMic Instruction of 
Manatee County v. Cassidy, 155 So 
834. 122 Fla. 536-—Palm Beach Bs- 
tatos v. Croker, 143 So. 792, 106 
Fla. 617. 

Gr —City of Columbus v. Webster, 
180 8.E 612, r>16. 51 Ga.App. 270. 
quoting Oorpns Juris. 

Idaho —I»ower County v. Evans Bros, 
Hand & Hive Stock Co.. 252 P. 182. 
43 Idaho 158. 

HI.—Harmony Way Bridge Co, v. 
Leathers. 187 N.E. 432. 353 Ill. 
378. 

Mass.—McLean Co. v, Sidebottom, 
178 N.E. 284, 277 Mass. 168. 

Miss.—Home Owners' Loan Corpora¬ 
tion V. Moore, 186 So. 263. 

Mo.—Marshall v. Knights of the Mac¬ 
cabees of the World. App., 270 S. 
W. 418. 

N.J.—Downs V. Jersey Central Pow¬ 
er & Light Co., 170 A. 836, 115 N. 
J.Eq. 348. affirmed 174 A. 887, 117 
N.J.Eq. 188. 

N.Y.—Schneider v. Greater M. ▲ 6. 


Circuit, 259 N.Y.S. 319, 144 Misc. 
534. 

S.C.—Associatod Seed Growers v. 
South Carolina Packing Corpora¬ 
tion, Co-op., Hb-i S.K. 107, 186 S.C. 
118. 

Tex.—Lawson v Daniel Ripley ▲ Co., 
Civ.App., 300 S W. 102—Lange 
Soap Co. V. Ward, Civ.App., 269 S. 
W. 861. 

Wash—United States Fidelity & 
Guaranty Co. v. Cascade (^)npt. 
Co.. 180 P. 463. 106 Wash. 478. 
14a C J. p 315 note 50. p 580 note 55. 

“The application of this doctrine 
of ultra vires’ . . . fwasl found 

by experience in many cases to vio¬ 
late that highest public policy, 'that 
corporations ought not to be upheld 
In dishonesty any more than in¬ 
dividuals; and that it is contrary to 
the highest public policy for the ju¬ 
dicial courts to su.stain a corpora¬ 
tion in dishonesty by assisting It in 
repudiating Its honest contracts.’ 
Hence there have arisen in recent 
years many exceptions and distinc¬ 
tions ill the application of the vigor 
of the doctrine ... as applied 
to the private business transactions 
of private corporations, so that at 
present the plea will not as a gen¬ 
eral rule prevail where it will not 
advance justice and fair dealing.”— 
City Coal & Ice Co. v. Union Trust 
Co of Maryland. 125 S.E. 697, 698, 
140 Vn. 600. 

99. V.S—Clark v. Boston-Continen¬ 
tal Nat. Bank, D.C Mass, 9 F.Supp. 
81. 

Mich.—^Wickatrand v. Nelson, 263 N. 

W. 404, 273 Mich, ,393. 

Neb—Johnson v. Nebraska Bldg. & 
In\. Co.. 190 N.W. 690, 109 Neb. 
235. 

N.J.—Downs V. Jersey Central Pow¬ 
er Light Cp., 170 A. 835, 116 N. 
J.Kq. 348. affirmed 174 A. 887. 117 
N.J.Eq. 138. 

Tex.—Texas Utllillos Co. v. Story, 
Civ.App., 85 S.W.2d 809. 

1. ir.S. —J'helps V. Citizens Union 
Nat. Bank. D.C.Ky., 13 P Supp 
628, affirmed, C.C.A., Citizens Un¬ 
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ion Nat. Bank v. Phelps, 95 F.2d 
763. 

14a C J. p 584 note 80. 

Zudebtedness of agent 

Fact that principal-corporation Is 
not liable for debts of agent-corpora¬ 
tion for want of power to incur such 
indebtedness does not negative right 
of other creditors to have indebted¬ 
ness of agent-corporation to princi¬ 
pal-corporation postponed to indebt- 
ec1nes.s due b> agent to others than 
principal.—In re Kentuck.v Wagon 
Mfg Co, DCKy., 3 FSurp 958, af- 
lirmed, C.t''A., 71 P.2d 802, certiorari 
denied Laurent v. Stites, 55 S.Ct. 142. 
293 U.S. 612, 79 L.Ed. 701. 

2. DC.—Tryson v. Southern Realty 
Corporation, 274 F. 135, 51 App D. 
C 53. 

3- N.Y —Scandinavian Import-Ex¬ 
port Co. v. Bachman, 186 N.Y.S. 
R60, I'JT) App.Div. 297 

▲ Cal—James E\a Est. v. Mecca 
Co. 181 P 415. 40 Cal App. .515-- 
McQunid * V. Enterprise Brewing 
Co., Ill 1'. 927, 14 Cal App. 315. 

5. Tex—Burton-Lingo Co. v. Fed¬ 
eral Glass & Paint Co., Civ.App., 
54 S.W 2d 170. 

14a CJ p 314 note 37. 

Aoqulsltiou for unauthorized pur- 
pose 

(1) It is no ground for rescission 
of corporate transaction that cor¬ 
poration has used property acquired 
for unauthorized purpose.—I'almer 

Los Angeles O. P. & S M. Ry. Co., 
203 P 1012, 65 Cal.App. 5iy~14a C. 
J p 314 note 35. 

(2) As appears in 6 981 infra, the 
misuse is a question in i\hich the 
stale alone is concerned. 

Zndependeat tranzaotloa 

One who enters into a leg.al con¬ 
tract with corporation cannot repu¬ 
diate it on ground that corporation 
has entered into another tran.saction 
wh.eh is ultra vires—Buckhorn Plas¬ 
ter Co. V. Consolidated Plaster Co., 
108 P. 27, 47 Colo. 616--14a C.J. p 
315 note 51. 
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knowledge of its purpose.® Thus, one who purchas¬ 
es property of a corporation is not bound to follow 
the price into its treasury, and to see to its proper 
application.^ If, however, it was a part of the 
agreement that the money loaned or the goods pur¬ 
chased should be used for an ultra vires purpose, 
or the lender or vendor has done anything in aid 
or furtherance of such purpose, he will be precluded 
from recovery.® 

A legal contract to perform services collateral® 
or preliminary^® to a transaction ultra vires the cor¬ 
poration may, nevertheless, be enforceable against 
the corporation. So, a transaction to which a corpo¬ 
ration is a party may be valid in so far as it is with¬ 
in the power of the corporation, and void in so far 
as it transcends that power.^l This principle ap¬ 
plies if the transaction which is ultra vires is merely 
an incident and the principal matter is intra vires 
but it does not apply where it appears from a con¬ 
sideration of the entire agreement that it would not 
have been made independently of the part which is 
void.l® Where liability exists independent of the 
act claimed to be ultra vires, such defense cannot be 
urged thereto.l^ 


K«*ntucky, Ky.. 16 S Ct. 714, 161 U. 
S 677. 40 LKd «49 
14a C.J. p 316 note 62. 

17. Tex.—Bishop Mfu Co. v. Rea- 
ly Oil Mill & Mfg. Co, Civ.App., 
220 S.W. 203, reversed on other 
^rrounds Scaly Oil Mill & Mfp. Ccj. 
V Bishop Mtt:. Co, Com.App., 235 

S.W. 850. 

18. Term —Tcnnes.sec Automatic 
I.iii?hting- Co. V. Massey, 56 S.W. 
35 

14a C.J. p 581 note 61 

19. Utah—T.iawson v Woodmen of 
the World, 53 P.2d 432, 88 Utah 
267. 

20. Iowa.—Hawkeye Securities Fire 
Ins. Co. V. Central Trust Co. of 
I>c8 Moines, 227 N.W 637, 210 Io¬ 
wa 284. 

N Y —Behrman v. Zclman, 225 N.Y. 
S. 385, 130 Mine. 846—Runcic v. 
Corn Exchange Bank Trust Co., 6 
N.Y.S2d 616, followed In Riincie 
V. Central Hanover Bank & Trust 
Co., 6 N.Y.S.2d 625. 

Tenn.—Memphis Liumhor Co. v. Se¬ 
curity Bank & Trust Co., 226 S.W. 
182, 143 Tenn. 136. 

14a C..1. p 316 note 58. 

Estoppel of stockholders individual¬ 
ly see infra 8 977. 

Rallflcation of acts ultra vires cor¬ 
porate offleors see infra 98 1014- 
1023. 

‘‘Conceding the whole transaction 
was beyond its [the corporation's] 
powers ... if free from fraud, 
collusion, or error, [it] may be rati- 
fled by overt acts; sometimes by ac- 
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6. Ill.—Bradley v. Ballard, 55 Ill. 
413, 8 Am R. 656. 

Tnd—Wright v. Hughes, 21 N" E. 907. 

119 Ind, 324, 12 Am.S.R 412. 

14a C.J. p 314 note 38. 

7. Colo.—Alkin.son v. Title, etc., Co., 
151 P. 457, 59 Colo. 528. 

La.—Leathers v. Junney, 6 So. 884, 
41 La Ann 1120, 6 L R.A, 6G1. 

Pa.—Philadelphia, etc., R, Co. v. 
Lewis, 33 Pa. 33, 75 Am D. 574. 

8 . Ind.—Wright v. Hughes, 21 NE 
907, 119 Ind. 324, 12 Am.S.R 412 

Iowa.—Thompson v. Lambert, 44 Io¬ 
wa 239. 

Me.—Franklin Co. v. Lewiston Sav 
Inst., 68 Me. 43. 28 Am R. 9. 

N.Y.—Tracy v. Tnlmage, 3 4 N.Y. 
162, 67 AmD. 132. 

9. Mass —Vigcant v. Jeanne D'Arc 
Credit Union, 171 N E. 440, 271 
Mass. 479. 

Attorney employed hy corporation 
to enforce obligation arising out of 
ultra vires 'ownership of i>roperty 
was held entitled to compensation 
for services rendered and expenses 
incurred, notwithstanding defense of 
ultra vires.—Vigeant v. Jeanne D’Arc 
Credit Union, supra. 

10. U.S.—Quicksilver Mining Co. v. 
Anderson, Cal.. 245 F 67, 157 C C. 
'a. 363. 

D.C.—Washington Gas Light Co. v. 
Dann, 70 F.2d 746, 63 App.I) C. 142, 
certiorari denied 64 S.Ct. 859. 292 
U.S. 649. 78 L.Ed. 1499. 


11. Or—Fogarty v. Hunter, 162 P 
964, 83 Or 18.3. 

14a C J. p 316 note 55. p 581 notes 59. 
61. 

BSaln purpose of contract 

A <*orporation contracting to sell 
all of its capital stock and property 
is estopped to* defend action to en¬ 
force contract on ground that it had 
no authority to sell stock in hands 
of stockholder.s, where object and 
main purpose of contract was to 
transfer property—Sudduth v Storm 
King Coal Co., C C A Ky., 268 F 433 

12. Cal.—Illinois Trust, etc, Bank 
V. Pacific K. Co. 49 1*. 197, 117 Cal 
332. 

Miss.—Grand Gulf Bank v. Archer, 
16 Miss. 151. 

I*a.—I'hiladelphia. etc., R Co. v. 
Lewi.s, 33 Pa. 33, 75 AmD. 574. 

13. IT.S.—Illin<ds Trust, etc.. Bank 
v. Arkansas City, Kan , 76 F 271, 
22 C.C.A. 171, 34 LRA 518. 

14. Ala.—Zillak & Schafer Milling 
Co. V. Moore, 131 So. 798, 222 Ala. 
264. 

15. N.Y.—Holmes v. Crane, 182 N. 

Y.S. 270, 191 App.Dlv 820, af¬ 

firmed 134 N.E. 576, 232 N.Y. 671. 

Dissolution of subsidiary 

Where corporation had acted ultra 
vires in forming trust company, 
whose stock it largely owned, it was 
not ultra vires to dissolve trust 
company, and thereby undo previous 
ultra vires act.—^Holmes v. Crane, 
supra. 

16. U.S.—Louisville, etc., R. Co. v. 


The undoing of a former ultra vires act is not 
ultra vires.^5 

A transaction between two corporations which is 
ultra vires as to one is equally as invalid as if be¬ 
yond the corporate powers of both.^® An ultra vires 
contract is not rendered valid by reason of the fact 
that it is a substitute for a similar contract and 
merely extends the time for performance.!"^ It has 
been held that the doing of ultra vires acts by a cor¬ 
poration does not invalidate its incorporation 
nor, as appears in § 654 supra, does it render its 
members personally liable' for such acts. 

\ 

§ 971. -Ratification or Assent 

It la generally held that a tranaaction atrictly ultra 
virea cannot be ratified but authority exista that thia 
may be done by conaent of all the atockholdera where 
benefita are received and retained. 

Although there are decisions to the effect that 
except where rights of third parties have accrued,!® 
an ultra vires transaction may be ratified so as to 
hind the corporation when it has received and re¬ 
tained the benefits on account thereof,2® it is gen¬ 
erally held that a transaction beyond the power of 
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the corporation to enter into, that is to say, ultra 
vires in its strict sense, cannot be ratified,2i espe¬ 
cially where it conflicts with a statutory or consti¬ 
tutional provision.2- Granted that ratification is 
possible, there can be no ratification without the 
consent of all the stockholders there can be no 
ratification by the directors.^** 

§ 972. - Effect of Assent of Stockholders 

Notwithstanding some apparently contrary authority, 
it is held that assent of ail the stockholders may bind 
the corporation to the ultra vires transaction if It has 
benefited therefrom, except where public policy requires 
that the corporation be restricted within the limits of its 
powers. 

Although it would seem on principle that the 
status of a transaction strictly ultra vires cannot ns 
concerns the corporation be alTected by* the assent of 
all the stockholders,-^ a number of courts, proceed¬ 
ing usually on the assumption that when all the 
stockholders are bound the corporation is also 
bound, have in some instances held that such assent 
will render the transaction binding on the corpora¬ 
tion, where no rights of creditors or questions of 
public policy intervene and the corporation has had 
the benefit of the transaction.26 However, where 
the public is concerned to keep a corporation within 


the limits of the power given to it by its charter, as¬ 
sent of the stockholders to an ultra vires transac¬ 
tion will be of no avail and, as appears in the 
C.J.S. title Injunctions § 100, also 32 CJ. p 234 note 
63-p 236 not^ 84, the state through its proper offi¬ 
cers may at any time commence proceedings to pre¬ 
vent such transaction or to annul it. Also, it has 
been held, on the ground that every person dealing 
with a corporation is charged with notice of its pow¬ 
ers that where a corporation enters into a contract 
which under no circumstances it has power to make, 
such contract is void as to its creditors, although 
assented to by all its stockholders.^® 

§ 973. - When Executory 

As a general rule, ultra vires transactions, as long 
as they remain executory, are unenforceable and their 
completion may be enjoined at the instance of stock¬ 
holders. 

Generally speaking, the rule of ultra vires pre¬ 
vails in full force only where the contracts of cor¬ 
porations remain wholly executory.^® Although, on 
the ground that only the state can challenge the va¬ 
lidity of acts done under color of a corporate char¬ 
ter, it has been held that in the absence of special 
circumstances affecting the matter, neither party to 
even an executory contract shall be allow^ed to de- 


quiosrencr; fsomotimes by a failuro 
to repudiate afl»"r knowledge of the 
<‘hanp:f* of torm.s or conditions, al¬ 
ways < ireumscnhcKl by the safety 
bulwark that such ratihciition by ac- 
qinesceiu'c works no hardship on in¬ 
nocent pariicM, or to parties stran^:- 
cTs to the contrac t f'lty of Whitcs- 
Imrj; \ Whltesbui’K Water Co , 78 S 
\V L»d 880, 334. STi? Ky 444 
SBstoppel 

I'orporation's validation of ultra 
vires act will estop corporation and 
an> one else from denying validity 
of a<'t —I-iaw’son \ Woodmen of the 
World, 53 I* 2d 432. 88 Ttah 267. 

21. US—Nettles V Tlhett. CCAS 
C., 94 U2d 42, U.C. 20 F.Supp. 4K 
—Kdward Hines Western IMne t’o 
V Kirst Nat. Hank. C.UA.Ill, 61 
F.2d 503, afllrminp, I>f\, 1 F.Supp 
550—Uihson v. Kansas City Ke- 
flninff ('o.. C.C.A Mo., 32 F.2d 658 
Oil -Michaels v. Pacific Soft Water 
Uaundry, 286 V 165. 104 Cal.App 
349, rehcaririR denied 286 P. 1071, 
104 Cal.App. 349. 

Del.—Keenan v. Kahleman, 2 A. 2d 
904, 120 A.D.R. 227, HUStainlng* 

Mshlemun v. Keenan. 194 A. 40. 

Fla.—(lentry-Futch Co. v. Gentry, 
106 So. 473. 90 Fla. 595. 

Ca.—Piedmont Feed & Grocery Co. 
V. Georf^la Feed & Grocery Co., 184 
S.E. 899, 52 Ga.App. 847. 

Ill.—People ex rel. NelBon v. Wlerse- 
ma State Bank. 197 N.B. 637. 361 


in 76, affirming? 276 111 App 21— 
PatUson V Illinois Bankers Life 
Ass’n. 196 NE 882. 360 Ill 616. 
afllrminp: 278 III App 894—("ul- 
hane v. Swords Cn, 281 Ill App 
185—See United Vacuum Sweeper 
Co V Groth, 210 III App 358 

Wa.sh—Moore v Los Lugros tJold 
Mines, 21 P 2d 258. 172 Wash. 570 

14a ('■J p :n6 note 59 p 580 note 51. 

Ratitlcation of illegal tran.surtions 
see supra $ 966. 

22. Ala.—Alabama Great Soutbern 
R (\> V I.iO\eman Compn*ss t'o., 
72 So. 311, 196 Ala 683. 

14a J. p 316 note 60. 

23. Minn—State v Mortpape Sec 
Co. 192 N.W 348, 154 Minn. 453 

14:i C J. p 316 note 61. 

24i N.V—McCulJouph v. Muss, 5 
Dell. 567. 

Utah—Davis v. Flapstaff Silver Min. 
Co , 2 Utah 74. 

25w Ga.—Piedmont Feed & Grocery 
Co V. Georpia Feed & Grocery Co., 
184 S.K. 899, 52 Ga App 847. 

14a C.J. p 316 note 64. 

Estoppel of stockholders sec infra § 
977. 

26. La.—C^ity Sav. Bank & Trust Co. 
V Shreveport Brick Co., 134 So 
397, 172 La. 471. 

Mass.—Dome liealty Co. v. Gould, 
189 N.E. 66, 286 Mass. 294. 

N.Y.—Behrman v. Zelman, 226 N.Y. 
S. 385. 130 Misc. 846—Santos v. 
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National Bank of Glens Falla, 223 
NYS 817, 130 Misc. 348—Runcie 
V Corn Exchanpe Bank Trust Co., 
6 N y S 2d 616, followed in Run¬ 
cie V. Central Uano\er Bank & 
Trust Co . € N Y.S 2d 625. 

14a CJ p 316 note 65. 

Manner of assent 

(1) It may be expressed or im¬ 
plied—Sheldon Hat Blockinp Co. v. 
Eickemeyer Hat Blockinp Mach. Co., 
90 N.Y 607, afflrminp 21 Hun 617— 
Kent V. Quicksiher Min Co., 78 N. 
y. 159. 

(2) Assent may be implied from 
laches or knowlcdpe and acquies¬ 
cence, 

Minn—Olson v Warroad Mercantile 
(^)., 161 N.W. 713. 136 Minn. 310. 
N.y —Sheldon Hat Blockinp Co. v. 
Eickemeyer Hat Blockinp Mach. 
Co.. 90 N.Y 607, afllrminp 21 Hun 
617“-Kent v. Quicksilver Min. Co.. 
78 N.Y. 159. 

27. N Y.—^Kent v. Quicksilver Min. 
Co., supra. 

Ohio—Hill V. Cincinnati Hotel Co., 
11 Ohio Dec., Reprint, 281, 26 Cine. 
L.Bul. 426. 

28. Wash.—Washinpton Mill Co. v. 
Sprapue Lumber Co., 62 P. 1067, 

' 19 Wash. 166. 

29. Ill.—Warner v Munson. 280 Ill. 
App. 484. 

Iowa.—Thompson v. Lambert, 44 Io¬ 
wa 239. 
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feat its enforcement by the plea of ultra vires,*® the 
general rule is that ultra vires transactions as long 
as they remain purely executory, are not enforce¬ 
able, either by an action for specific performance or 
for damages, and no estoppel can arise to deny their 
validity.*! The completion of such contracts by the 
corporation .will be enjoined at the instance of 
stockholders.** 

§ 974 . -Partly Executed on One Side 

Although part performance, or receipt of benefite 
thereof, by a corporation may eatop It from attacking a 
continuing transaction as ultra vires, as a general rule, 
such a transaction Is treated as executory with respect 
to further performance and Is unenforceable as to the 
unexecuted part. 

Although it has been held that a substantial part 
performance may be sufficient to estop the corpora¬ 
tion from asserting that the transaction is ultra 
vires,** and that part performance of an entire con¬ 
tract, when the corporation has benefited therefrom 
is sufficient to estop the corporation from asserting 


the ultra vires character of the transaction,*^ the 
general rule is that where continuing ultra vires 
contracts have been partly performed on one side, 
they are treated as executory in respect of their fu¬ 
ture and further performance, and will not support 
actions for failure to go on with them.** In actions 
to enforce the unexecuted part of the transaction, 
the plea of ultra vires is allowable and no estoppel 
can arise to set up such plea,*® and a corporation 
need not return or offer to return the benefits re¬ 
ceived by it under an ultra vires transaction in or¬ 
der to deny its liability thereon beyond the amount 
of such benefits.*^ In those jurisdictions, however, 
where the ultra vires transaction may become the 
basis of a right of action when executed on one side, 
a corporation may be estopped from claiming that 
a transaction was ultra vires to the extent that it 
has been performed by the other party.** 

§ 975. - Executed on Both Sides 

As a general rule, the question of ultra vires cannot 
be raised as to a transaction executed on both sides. 


30. Kan —^Harris v. Independence 
Gas Co.. 92 P. 1123, 76 Kan. 750, 
13 UR.A..N.S., 1171. 

3X. IT.S.—Citizens Union Nat. Bank 
V. Phelps. C.C.A.Ky. 95 F 2d 763. 
aflirminK Phelps v. Citizens Union 
Nat. Bank, D.C.. 13 F Supp. 623— 
Edward Hines Western Pine Co. v. 
First Nat. Bank, (\C.A.1I1 , 61 F. 
2d 503, 512, cltlnar Corpus Juris, 
T).C., 1 P.Supp. 550. 

Ala.—J R. Raible Co. v. City Bank 
& Trust Co.. 124 So. 866, 220 Ala 
293. 

Ga.—T>iedmont Feed & Grocery Co. 
V. Georgia Feed & Grocery Co., 184 
S.K. 899, 62 Ga.App. 847. 

Ill.—Milk Producers* Marketing Co. 

V. Bell. 234 IILApp. 222. 

Neb.—Simmons v. Farmers* Union 
Co-op. Ass*n of Bradshaw, 208 N. 

W. 144. 114 Neb. 463. 

N.C.—Snow Hill Banking & Trust 
Co. V. 11 J. Odom Drug Co.. 125 S. 
B. 394, 188 N.C. 672. 37 A.L.R. 1101. 
Tenn.—Eastern Products Corpora¬ 
tion V. Tennessee Coal, Iron & R. 
Co., 269 S.W. 4. 161 Tenn. 239, 40 
A.L.R. 1483, leave to file petition 
for certiorari granted 45 S.Ct. 512. 
and certiorari denied Federal Trade 
Commission v. Eastman Kodak Co., 
46 S.Ct. 100. 269 U.S. 572, 70 L.Ed. 
418. 

14a C,J. p 317 note 74. p 581 note 62. 
Damages for b'cach 

Where corporation repudiated con¬ 
tract while it was wholly executory, 
it is not liable in damages fur its 
breach.—National Finance Co. v.* 
Cramer, 194 N.W. 108, 156 Minn. 79. 

Burden of proving ultra vires char¬ 
acter of transaction is, however, on 
the one who asserts it as a defense. 


Me.—Oakland Electric Co. v. Union 
Gas, etc., Co.. 78 A. 288, 107 Me. 
279. 

N.J.—Kllerman v. Chicago Junction 
R.. etc.. Stock Yards Co., 23 A. 287, 
49 NJ.Eq. 217. 

N.Y.—Richards v Ernst Wiener Co . 
100 N.B 592. 207 N.Y. 69, affirm¬ 
ing 129 N.Y.S. 951, 146 App.Div 
353. 

Batifleation 

(1) The text rule applies, even 
though contract has been ratified by 
all stockholders.—Savannah Ice Co. 
V. Canal-Louisiana Bank, etc., Co., 79 
S.E. 45. 12 aa.App. 818. 

(2) Ratification generally see su¬ 
pra 9 971 

32. U S.—Dodge v. Woolsey, Ohio, 
18 IIow. 331, 36 L.Ed. 401. 

Ohio.—Coppin v. Greenlees, etc., Co., 
38 Ohio St. 275. 43 Am.R. 425. 

14a C.J. p 317 note 76. 

Actions in behalf of corporation gen¬ 
erally see supra § 559. 

Right of stockholder to sue corpo¬ 
ration generally see supra 9 520. 
33ii Mo.—Osmer v. Le May-Weg- 
mann Brokerage Co., 184 S.W. 65, 
165 Mo.App. 211. 

14a C.J. p 318 note 76. 

34b Iowa.—^Vermont Farm Mach. Co. 
V. De Sota Co-op. Creamery Co., 122 
N.W. 930, 145 Iowa 491. 

14a C.J. p 318 note 77. 

35. U.S.—St. Louis, etc., R. Co. v. 
Terre Haute, etc.. III., R. Co., 12 S. 
Ct. 953, 146 U.S. 393, 36 L.Ed. 748. 
Md.—Western Maryland R. Co. v. 
Blue Ridge Hotel Co., 62 A. 361, 
102 Md. 307, 111 Am.S.R. 362, 3 L. 
R.A.,N.S., 887. 

14a C.J. P 318 note 78, p 686 notes 
95-97, p 587 note 98. 
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(1) Where a partially executed ul¬ 
tra vires lease is terminated by one 
of parties to it, no action can be 
maintained on contract for loss or 
damage to other parly by reason of 
such termination.—Thomas v West 
Jersey R. Co., Pa., 101 IT S. 71, 86, 25 
L.Ed. 950—14a C.J p 318 note 78 
la], p 686 note 96, p 587 notes 4, 99. 

(2) Neither can an action be main¬ 
tained on contract for n*turn of 
leased property to lessor, the remedy 
in such case being in quantum meru¬ 
it in disaffirmance of contract.—Cen¬ 
tral Transp. Co. v. Pullman’s Palace 
Car Co., Pa., 18 S Ct. 808, 171 U.S. 
188, 43 L.Pld. 308—I4a C J. p 687 
note 1. 

(3) In some Jurisdictions, however, 
where ultra vires lease has been ter¬ 
minated by one of parties, a recov¬ 
ery for irent accrued up to time of 
termination has been allowed in an 
action brought on contract.—Bath 
Gas Light Co. v. Claffy, 45 N.E. 390, 
161 N.Y. 24, 36 L.R.A. 664. 

36. U.S.—Central Transp. Co. v. 
Pullman’s Palace Car Co., Pa., 11 
set. 478, 139 U.S. 24. 35 L.Ed. 56. 

Md.—Western Maryland R. Co. v. 
Blue Ridge Hotel Co.. 62 A. 861, 
102 Md. 307, 111 Am.S.R. 362, 2 L. 
R.A..N.S., 887. 

14a C.J. p 318 note 79. 

37. Tex.—Gaston v. J. I. Campbell 
Co., Clv.App., 130 S.W. 222. 

38. Mich.—Day v. Spiral Springs 
Buggy Co., 23 N.W. 628, 57 Mich. 
146, 161, 58 Am.R. 352. 

14a C.J. p 318 note 82. 
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It is a universal principle of law** that ultra vires 
transactions or contracts not tainted by fraud, pro¬ 
hibited by statute, or condemned by public policy, 
are recognized as unassailable, and are permitted to 
stand as the foundation of rights acquired under 
them, after they have been fully performed on both 
sides.^* Where the parties are in pari delicto such 
transaction will not, as a general rule, be set aside 
because of want of corporate authority to make it.^^ 
A frequently repeated judicial doctrine is that the 
executed dealings of a corporation must be allowed 
to stand for and against both parties where the 
plainest rules of good faith require it.^* Third par¬ 
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ties cannot complain of the validity of fully execut¬ 
ed transactions.** 

§ 976, -Executed on One Side in General 

Although subitantial opinion exiata to the contrary, 
It la generally held that an ultra virea tranaactlon execut¬ 
ed on one aide may be directly enforced, and In all-Ju- 
riedlctlona, recovery may be had for property or money 
parted with on the good faith of the transaction. 

The rule generally followed by the supreme court 
of the United States together with some of the state 
courts is that no performance on cither side can val¬ 
idate an ultra vires contract or transaction or au¬ 
thorize an action to be maintained directly on it;** 
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39. Fla.—Brown v. Marlon Mortg. 
Co.. 146 So. 413, 107 Fla. 727. 

4a U.S.—Fleming v. Gamble, C.C.A. 
Colo., 37 F.2d 72—Providence En¬ 
gineering Corporation v. Downey 
Shipbuilding Corporation, C.C.A.N. 
T., 294 F. 641, certiorari denied U. 
S. Shipping Board Emergency 
Fleet Corporation v. Chase Nat. 
Bank of City of New York. 44 S.Ct. 
334, 264 U.S 586. 6K L Ed. 862. 

Cal.-—California Canning l*each 
Growers v. Harkey, 78 P.2d 1137, 
1148, 11 Cal.2d 188, citing Oorpas 
Juris. 

Fla.—Brown v. Marion Mortg. Co., 
145 So. 413, 107 Fla, 727. 

Ind.—Herman v. Baker, 15 N.B 2d 
365. 

Ky—Jarett v. Adolph, 98 S.W.2d 304. 
266 Ky. 136. 

Da.—Schnrfenstein & Sons v Item 
Co., 141 So 46,3, 174 Da 794—City 
Sav. Bank & Trust Co v. Shreve¬ 
port Brick Co.. 134 So, 397, 172 Da 
471—.T. P. Barnett Co. v. Dudeau. 
129 So. 655. 171 Da. 21. 

Mass.—Dome Kealty Co. v. Gould, 
189 N E. 66, 285 Mass. 294. 

Mo.—Wellston Trust Co. v. Ameri- 
ean Surety Co. of New York, 14 S. 
W.2d 23, 224 Mo.App. 241. certi¬ 
orari quashed State ex rel. Ameri¬ 
can Surety Co. of New York v. 
Haid, 30 S.W.2d 100, 325 Mo. 949. 

N.J.—First Nat Bank v Zelley, 160 
A. 413. 106 N.J.Daw 510. 

N.y,—Pink V Title Guarantee & 
Trust Co. 298 N.Y.S. 544, 164 Misc 
128—Quintal v. Fidelity & Deposit 
Co. of Maryland, 266 N.Y.S. 269, 
264, 142 Misc. 667, citing Corpus 
Juris. 

N.D.—City of Willisten v. Ludowvse. 
208 N.W. 82. 53 N.D. 797. 

Ohio.—Cleveland Trust Co. v. Hick- 
ox. 167 N.E. 692, 32 Ohio App. 69 

Tex.—Twe<‘dic Footwear Corporation 
V. Fonvllle, Clv.App., 115 S.W 2d 
421, error refused'—Malone v. Be- 
public Nat. Bank & Trust Co.. Cfv 
App., 70 S.W.2d 809, error dis¬ 
missed. 

14a C.J. P 319 note 83« p 681 note 65, 
p 582 notes 66. 67« 


Corpus Juris text has been cited 
as authority for general rule there¬ 
in stated.—Board of Education v. 
Commercial Casualty Ins. Co., 182 S. 
E. 87, 89, 116 W.Va. 503. 

Coutraet held not to be fUllj exe¬ 
cuted within mle 

Minn.—Rodgers v. Krankenhagen. 
232 N.W. 327, 181 Minn. 306. 

Courts are xelnotant, where con¬ 
tract has been fully completed, to 
deprive one party of its benefits 
when other party has fully enjoyed 
them.—Phelps v. Citizens Union Nat. 
Bank. D.C.Ky., 13 F.Supp. 623, af¬ 
firmed, C.C.A., Citizens Union Nat. 
Bank v. Phelps, 95 F.2d 763. 

41 . U.S.—Cincinnati, etc., R. Co. v. 
MoKeen, Ind. 64 F. 36, 12 C.C.A. 
14. 

42 . Colo.—Denver F. Ins. Co. v. Mc¬ 
Clelland. 9 P. 771, 9 Colo. 11, 59 
Am.R. 134. 

N.Y —Parish v. Wheeler, 22 N.Y. 
494. 

43 . Mich.—Crlppen v. Chatterton, 
200 N.W. 163, 228 Mich. 632. 

44 . U.S.—^Texas & P. Ry. Co. v. Pot- 
torff. Tex.. 54 S.Ct. 416, 291 US. 
245, 79 D.Ed. 777. affirming, C.C.A., 
63 F.2d 1, certiorari granted 54 S. 
Ct. 55. 290 U.S. 609, 78 D Ed 533, 
amended on other grounds 64 S.Ct. 
525. 291 U.S. 649. 78 D.Ed. 777, re¬ 
hearing denied 64 S.Ct. 627. 292 II. 
S 600. 78 DBd. 1464—Waters v. 
Disbrow & Co., C.C.A.Neb., 70 F. 
2d 572—Gibson v. Kansas City Re¬ 
fining Co., C.C.A.MO., 32 F.2d 658 
—Bassick v. .^tna Explosives Co., 
D.C.N.Y., 246 F. 974. 

Ariz.—McQueen v. First Nat. Bank. 

283 P. 273, 36 Ariz. 74. 

Ill—People ex rel. Nelson v. Wierse- 
ma State Bank. 197 N.E. 537, 361 
Ill. 75, affirming 276 lll.App. 1— 
George J. Haberer & Co. v. Smer- 
ling, 138 N.E. 676, 307 Ill. 191, af¬ 
firming 225 lll.App. 336. 

Me.—Gardiner Trust Co. v. Augusta 
Trust Co.. 182 A. 685, 134 Me. 191. 
Neb.—Simmons v. Farmers’ Union 
Co-op. Ass’n of Bradshaw, 2U8 N. 
W. 144. 114 Neb. 463. 

431 


Okl.—Roxana Petroleum Co. v. Cov¬ 
ington State Bank. 269 P. 1100, 132 
Okl. 221, distinguishing earlier de¬ 
cisions. 

14a C.J. p 319 note 86, p 682 note 69, 
p 583 note 70. 

“A contract of a corporation, which 
is ultra vires, in the proper sense, 
that is to say, outside the object of 
its creation as defined in the law 
of its organization, and therefore be¬ 
yond the powers conferred upon it 
by the legislature, is not voidable 
only, but wholly void, and of no le¬ 
gal effect. The objection to the con¬ 
tract is. not merely that the corpora¬ 
tion ought not to have made it. but 
that it could not make it. The con¬ 
tract cannot be ratified by either 
party, because it could not have been 
authorized by either. No perform¬ 
ance on either side can give the un¬ 
lawful contract any validity, or be 
the foundation of any right of ac¬ 
tion upon It. . . . When the con¬ 

tract is beyond the powers conferred 
upon it by existing laws, neither the 
corporation, nor the other party to 
the contract, can be estopped, by as¬ 
senting to It, or by acting upon it, to 
show that it was prohibited by those 
laws."—Central Transp. Co. v. Pull¬ 
man’s I*alace Car Co., Pa., 11 S.Ct. 
478, 139 U.S. 24, 59, 35 D.Ed. 55— 
Hummel v. Warren Steel Casting Co., 
C.C.A.MO., 5 F.2d 451, 452. 

Where leaee was void on Ite face 

as ultra vires, corporation, before 
expiration of lease, could assert de¬ 
fense of ultra vires.—Hedges v. Sig¬ 
nal Amusement Co.. 64 S.W.2d 634. 
16 Tenn.App. 361. 

Defective organlsatioa 

A contract made by a corporation 
which has not complied with statu¬ 
tory requirements as to its organi¬ 
zation is not invalid within the rule. 
—Sherwood v. Alvis, 3 So. 307, 83 
Ala. 115, 3 Am.S.R. €95. 

Bueiaeee in foreign, etate 
The fact that corporation has not 
complied with statutes with regard 
to doing business in foreign state 
does not bring its contracts within 
text rule.—Sherwood v. Alvis, supra. 
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so the fact that one party has incurred expenses or 
sustained losses cannot render the corporation lia¬ 
ble on the contract itself.^5 However, the weight 
of authority in the state courts is to the effect that 
a transaction which is merely ultra vires and not 
malum in se or malum prohibitum, although it may 


be made by the state a basis for the forfeiture of 
the corporate charter or the dissolution of the cor¬ 
poration, is, if performed by one party, not void 
as between the parties to all intents and purposes, 
and that an action may be brought directly on the 
transaction and relief had according to its terms.^® 


Ooastrnotlve notics of powors 

A party dealing with a corporation 
having limited and delegated pow¬ 
ers Is chargeable with notice of those 
powers and their limitations and can¬ 
not plead his ignorance of their ex¬ 
istence.—Kaplan v. Topinka, 9 N.B. 
2d 470. 291 lll.App. 222—-Pattison v. 
Illinois Bankers Life Ass’n, 278 Ill. 
App. 394, affirmed 196 N.E. 882, 360 
111. 616. 

Ck>Btrary deeisloiui 

(1) In some jurisdictions follow¬ 
ing the rule stated In the text, some 
early decisions and a few decisions 
of lower courts have not been en¬ 
tirely consistent therewith. 

Aria.—Leon v. Citizens’ Bldg., etc.. 
Assoc., 127 P. 721, 14 Arlz. 294, 
Ann.Caa.l914D 1151. 

III.—Prudential Ins. Co. of America 
V. Richman, 11 N.E 2d 126, trans¬ 
ferred 4 N.E.2d 76. .364 Ill. 234— 
Warner v. Munson, 280 lll.App. 484 
—Peoria Life Ins. Co. v. Interna¬ 
tional Life & Annuity Co.. 246 111. 
App. .38—Milk I’roducers’ Market¬ 
ing Co V, Bell. 234 lll.App. 222. 
La.—Heimann v. New Orleans Pub¬ 
lic Service, 187 So. 30. 191 La. 1079. 
14a C.J. p 322 notes 89, 90. 

(2) So, a number of decisions of 
lower federal courts, in apparent 
conflict with other decisions, have 
held ultra vires transaction enforce¬ 
able where executed on one side.— 
Edward Hines Western Pine Co. v. 
First Nat. Bank, C.C’.A.lll., 61 F.2d 
503, 512, citing Corpus Juris and af¬ 
firming. D.C., 1 F.Supp 550—French 
V. Long, C C A.Va., 42 F 2d 45—In re 
Kentucky Wagon Mfg. Co, IXC Ky.. 
3 FSupp. 958, affirmed, C.C A , 71 F 
2d 802. <*ertiorari denied Laurent v. 
Stile.s. 55 S.Ct. 142, 293 US. 612, 79 
L Ed 701—Lewis v. Fifth-Third Nat. 
Hank of Cincinnati, C.C.A.Ohio, 274 
F. 587—14a C.J. p 322 note 91. 

45. TT.S.—Central Transp. Co, v. 
Pullman's Palace Car Co., Pa., 11 
S.Ct 478, 139 TI.S. 24, 35 L Ed. 55. 

14a C J. p 583 note 72. 

46 . U.S—Nettles v. Rhett, C.C.A.S. 
C., 94 F 2d 42, reversing, D.C., 20 
F.Supp. 48. 

Ark.—Wllmans v. Peoples Building 
& Loan Ass’n. 97 S W.2d 930, 193 
Ark. 118—A. B. Jones Co. v. Davis. 
25 S.W.2d 434. 181 Ark 265—El 
Dorado Pipe & Supply Co v. Pen¬ 
guin Oil Co.. 296 S.W. 713, 174 
Ark. 843. 

Cal.—California Canning Peach 
Growers v. Harkey, 78 P.2d 1137, 
11 Cal.2d 188—Rabbitt v. Union In¬ 


demnity Co.. 35 P.2d 1066, 140 Cal. 
App. 575—Aitken v. Stewart, 18 P. 
2d 988, 129 Cal.App. 38—^Davls v. 
Pacific Studios Corporation, 258 P. 
440. 84 Cal.App. 611. 

Fla.—Grand Lodge, Knights of 
Pythias of Florida, v. State Bank 
of Florida, 84 So. 528. 79 Fla. 471. 
Ga.—Corbin Supply Co. v. Loftis, 178 
S.E. 185, 60 Ga.App. 309—Donalson- 
ville Live Stock Co. v. Corporation 
Service Co.. 100 S.E. 731, 24 Ga. 
App. 302. 

Idaho.—Power County v. Evans Bros. 
Land & Live Stock Co., 252 P. 182. 
43 Idaho 158. 

Ind —Frank Bird Transfer Co. v. 
Massachusetts Bonding & Insur¬ 
ance Co.. 153 NE 816, 86 Ind. 
App. 259. 

Kan.—Security Nat. Bank v. Crystal 
Ice & Fuel Co., 67 P.2d 527. 145 
Kan. 899—Tennant v. Long, 23 P. 
2d 477, 138 Kan. 132 
I Ky—Liberty Coal Mining Co. v. 
Frankel Coal Co . 268 S.W. 280, 282, 
206 Ky. 647. citing Corpus Juris. 
Mich—American Employers’ Ins. Co 
V. H. C Christman & Bros. Co., 278 
NW 750, 284 Mich. 36. 

Minn.—Benson Lumber Co. v Thorn¬ 
ton. 240 N.W. 651, 185 Minn. 230, 
81 A.L.R. 981—^Allred v Great 
Northern I»’lour Mills Co., 194 N.W. 
15. 156 Minn. 35. 

Miss—New Orleans & N. E. U Co. 
v. Jemison. 110 So. 785, 144 Miss. 
890. 

Mo —Denny v. Guyton, 40 ,S W.2d 
562, 327 Mo. 1030—Title Guaranty 
Trust Co. v. Sessinghaus. 28 S.W. 
2d 1001, ,325 Mo 420—lllinoKs Fuel 
Co. v. Mobile & O It. Co., 8 S.W 2d 
834, 319 Mo. 899. certiorari denied 
Mobile & O. R. Co. v. Illinois Fuel 
Co.. 49 S.Ct. 34, 278 U.S. 640, 73 L. 
Ed. 656—Joseph Schlitz Brewing 
Co. V. Missouri Poultry & Game 
('■o., 229 S.W 813. 814, 287 Mo. 400, 
citing Corpus Juris—Marshall v. 
Knights of the Maccabees of the 
World. App., 270 S.W. 418. 

N.J.—Merchants’ Refrigerating Co. v. 
Fenchel Realty Co. 166 A. 275. 9 
N.J.Misc. 971—Farmers’ & Mer¬ 
chants’ Nat. Bank of Bridgton v. 
Del-Bay Farms. 131 A. 679. 

N.Y.—Schuykill Fuel Corporation.^ v. 
B. & C. Nieberg Realty Corpora¬ 
tion, 165 N E. 456, 250 N.Y. 304. af¬ 
firming 228 N.Y.S. 393. 223 App 
Div. 826, 228 N.Y.S. 894, 223 App 
Div. 826, and reversing 228 N.Y S. 
894, 223 App.Div. 875. and motions 
denied 164 N.E. 599, 249 N.Y. 600 
—Suren v. Handel, 200 N.Y.S. 474, 
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205 App.Div. 829—Egbert v. Bing¬ 
ham Bros. Co., 2 N.Y.S.2d 976, 166 
Misr. 663—Schneider v. Greater M. 
& S. Circuit, 259 N.Y.S. 319, W4 
Misc. 634—Woollard v. City of Al¬ 
bany. 190 N.Y.S. 741. 

Ohio.—ITlmer v. Portage Construc¬ 
tion & Finance Co., 26 Ohio N.P., 
N.S.. 257. 

Pa.—Lemmon v. East Palestine Rub¬ 
ber Co., 103 A. 610, 260 Pa. 28— 
Lifter v. Ruth Gordon Building & 
Loan Ass’n. 19 Pa.Dist. & Co. 160. 
S.C.—Associated Seed Growers v. 
South Carolina Packing Corpora¬ 
tion. Co-op., 195 S.E. 107, 186 SC. 
118—Beckroge v. South Carolina 
Public Service Co.. 193 SE 315, 
322, 185 S.C. 210, citing Corpus Ju¬ 
ris. 

Tex.—Burton-Lingo Co. v. Federal 
Glass A: Paint Co, Civ App, 54 S. 
W.2d 170—Long Bell Lumber Co 
v. Hampton, Civ App , ' 20 S W 2d 
1081—Lange Soap Co v Ward, Civ. 
App. 269 S.W. 851—("entral Lum¬ 
ber Co V. Pall, (Nv.App. 264 S W. 
513—Farmers’ State Bank of Mer¬ 
kel V First State Bank of Abilene, 
Civ.App, 260 SW 661. 

14a C J. p 320 note 88, p 680 note 53. 

p 583 note 77. 

Heasou for rule 

(1) The rca.soning in support of 
this view Is that the plea of ultra 
vires, according to its just meaning, 
imports, not that the corporation 
could not, and did not, in fact. mak»« 
the unauthorized contract, but that it 
ought not to have made it.—Bi.s.sell 
V. Michigan Southern, etc, R. Co, 
22 N.Y 258. 

(2) "This rule is based upon the 
consideration that, as bi'twcc'ii pri¬ 
vate corporations, on€* party cannot 
receive the benefits wbu'h are em¬ 
braced in total pcTfornmnco of a 
contract made with it by another 
party and then set up the invalidity 
of the transaction as a defense.’’— 
London A Lancashire Indemnity Co. 
of America v P'airi>anks Steam Shov¬ 
el Co., 147 N.E. 329, 332, 112 Ohio 
St. 136. 

(3) The defense of ultra vires 
rests on violation of trust or duty 
toward stockholders, and should not 
be entertained when* its allowance 
will do greater wrong to innocent 
parties dealing with corporation. 

Colo—Denver F. Ins. Co. v. M<'Clel- 

land, 9 P. 771. 9 Colo. 11, 20, 69 
Am.R. 134. 

Ind.—Louisville, etc., R. Co. v. Flan¬ 
agan, 14 N.E. 370, 113 Ind. 488, 8. 
Am.S.R. 67i. 
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As appears in § 977 infra, the acceptance of bene¬ 
fits arising from performance by the other party 
may give rise to an estoppel precluding repudiation 
of the transaction. 

Recovery of property parted with. All courts, 
whether allowing or refusing to maintain an action 
on the transaction, have always striven to do jus¬ 
tice between the parties by permitting property or 
money parted with on the good faith of the trans* 
action, to be recovered, or compensation to be made 
for it.^*^ In such cases, however, the action is not 
on the transaction, nor according to its terms, but on 
an implied contract of defendant to return, or, fail¬ 
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ing in this, to make compensation for property or 
money which defendant has no right to retain; and 
to maintain such an action is not to affirm but to 
disaffirm the ultra vires transaction.^® Plaintiff in 
such a proceeding must, of course, prove the amount 
to which he is entitled,4® which cannot exceed the 
benefit received by defendant under the contract.®^ 
Accordingly, plaintiff must show that defendant has 
benefited by the money or property received and 
money or property obtained by a corporation to an 
ultra vires contract cannot be recovered back where 
the money or projierty was received by a third par- 
ty.®2 The fact that a corporation purchasing goods 


N.y.—BisHoll V. Michlsran Southern, 
etc.. R. Co., flupra. 

14a C.J. p 584 note 80. 

OoTamiBff law 

The defense of ultra vires and 
plea of estoppel when offered In 
Missouri in connection with Missouri 
contract will be governed by law of 
Missouri.—Reece v. Security Ben. 
Ass'n. Mo.App., 114 S.W.2d 207. 
Primary and ■•ooadary ultra ylras 
contracts 

A distinction, in applying (ext rule, 
has been refused between ultra vires 
contracts in a primary sense, being 
beyond poucr of corporation, and 
contracts ultra vires in secondary 
sen.se, being unauthorized been use in>t 
done in compliance with law, or with 
charter provi.sion.s. regulating exer¬ 
cise of such |»oN\ers—Benson Lum¬ 
ber Co. V. Th<irnton, 240 N.W 651, 
185 Minn 2H0, 81 A.L R 081. 

Invalidity of authorizing statute 

A contract which is ultra vires on 
ground of invalidity of statutory 
pru\ision gi\lng power to corpora¬ 
tion to make It is, nevertheless, en¬ 
forceable where one party has ac¬ 
cepted benefits thereof. 

Miss.—rrairie Ijodge No 87 A, F. & 
A M V Smith, 58 Miss 301. 
Mich.—Anderson v. Conductt>rs’ Pro¬ 
tective Assur. Co., 254 N.IV. 171, 
260 Mich. 471. 

Contrary deoisions 

In some Jurisdictions generally ad¬ 
hering to the text rule, a number 
of decisions have taken Inconsistent 
positions and have apparently held 
that an ultra vires transaction is 
unenforceable*, notwithstanding per- 
foimanc‘e on one side. 

Md.—Abbott V Baltimore, etc.. Pack¬ 
et Co. 1 Md.Ch. 542—Albert v. 
Baltimore Sav. Bank, 1 Md Ch 407. 
Miss.—Bacon v Mississippi Ins. Co., 
31 Miss. 116. 

Ohio.—Straus v. Cincinnati Eagle 
Ins. Co.. r> Ohio St. 59. 

Okl.—In re New State Life Ins. Co., 
23 l\2d 376. 378. 164 Okl. 208, cit¬ 
ing Corpus Juris. 

14a C.J. p 322 notes 89. 90. 

47. U.S.—Citizens Union Nat. Bank 

19C.J.S.-28 


V. Phelps. CC.AKy., 95 F.2d 763, 
affirming. D.C., Phelps v. Citizens 
Union Nat. Bank, 13 F.Supp. 623— 
Coon V. Smith, D.C.Ill., 4 F Supp. 
960—Luhrig Collieries Co. v. In¬ 
terstate Coal & Dock Co , D.C.N.Y., 
281 F 265. 

Ariz —McQueen v. First Nat. Bank, 
283 P 273, 36 Ariz 74—Consolidat¬ 
ed Nat. Bank of Tu<*son v. Anglo 
& London 1‘arls Nat. Bank of San 
Francisco. 269 P 68, 34 Ariz. 160, 
<*ertiorari granted Anglo & Lon¬ 
don Pans Nat. Bank of San Fran¬ 
cisco v. Consolidated Nat Bank of 
Tucson. 49 S Ct 347, 279 U.S. 

829, 73 L.Ed 980, certiorari dis¬ 
missed 50 set. 87. 280 U.S 526. 
74 LEd. 593. 

Ill. —Tietke v Union Bank of Chi¬ 
cago. 259 Ill.App. 341—See Dorothy 
v Commonweallh Commercial Co, 
198 Ill.App. 601. affirmed 116 N E. 
143, 278 Ill 629. L.U A 1917E. 1110. 
Ma.ss —Nowf'll V Equitable Trust 
Co, 144 NE 749. 249 Mass 585. 
Neb—Simmons v. Farmers’ ITnion 
Co-op Ass’n of Bradshaw, 208 N. 
W 144. 114 Neb 463. 

N.TT —Bo.ston & M K. R. v. Great 
Falls Mfg. Co., Ill A. 691, 79 N. 
H. 467 

Okl —In re New State Life Ins. Co., 
23 P2d 376, 378, 16i Okl 208, cit¬ 
ing Corpus Juris —Roxana l*ctro- 
b‘um Co. V. Covington State Bank, 
269 P. 1100, 132 Okl. 221. 

Or—National Sales Co. v. Manciet, 
162 P. 1055, S3 Or. 34. LR.A.1917D, 

4 85—Fogarty v. Hunter, 162 T. 
961. 83 or. 183. 

Pa—Bedell v. Oliver H. Bair Co., 
15S A. 651. 104 Pa.Super. 146. 

Tex —Causeway Inv. Co. v. Nass, 
('om.App., Ill S.W.2d 703, revers¬ 
ing. Civ.App., 84 SW.2d 571. and 
rehearing denied, Com.App, 112 

5 \V.2d 712 

Va —City of Bristol v. Dominion Nat 
Bank. 149 S.E. 632, 163 Va 71 
14a C.J. p 322 note 92, p 585 note 84 

Borrower cuanot rstsin losa 

Borrower cannot retain proceeds 
of loan inadvisedly made to him by 
corporation.—McLean Co. v. Side- 
bottom. 178 N.K. 284, 277 Mass. 158. 
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Mousy hod and rsosivsd 

(1) One who paid to corporation 
sum of money under contract with 
It not wholly illegal could recover 
same in equity.—Portsmouth Cotton 
Oil Refining Corporation v. Fourth 
Nat. Bank. D.C Ala., 280 F. 879, af¬ 
firmed, C.C A.. Fourth Nat. Bank v. 
Portsmouth Cotton Oil Refining Cor¬ 
poration. 284 F. 718—14a C.J. p 685 
note 84 [a]. 

(2) Conversely, one receiving from 
corporation under ultra vires con¬ 
tract money which in equity and 
good conscience belongs to corpora¬ 
tion is liable to it for money hud 
and received—People v. Pnedman, 
152 NE. 523, 321 Ill. 572. 

Fledged property 

A creditor lawfully holding in¬ 
stallment contracts belonging to Its 
debtor may retain such contracts un¬ 
til his debt is paid, although con¬ 
tract whereby they were pledged 
IS ultra vires —Barker Piano Co. v. 
Commercial Security Co., 105 A. 328, 
93 Conn. 129. 

48. Ill —Independent Order of 
Svithiod V. Ring Lodge No. 8, 261 
Ill.App. 2S9 

Mass.—Nowell v. Equitable Trust 
Co.. 144 NE 749, 249 Mass. 585. 
Neb—Simmons v. Farmers’ Union 
('o-op. Ass’n of Bradshaw. 208 N. 
\V. 144, 114 Neb 463. 

Okl.—Roxana Petroleum (’’o. v. Cov¬ 
ington Slate Bank, 269 P. 1100, 
132 Okl. 221. 

14a C.J. p 323 note 93. 

49. Tex.—Kaplun Dry Goods Co. v. 
Sanger Bros., Civ App., 214 S.W. 
485. 

50. Okl—Roxana Petroleum Co v. 
Covington State Bank, 269 P, 1100. 
132 Okl. 221. 

51. U.S.—Standard Sav , etc.. Assoc. 

V. Aldrich. Mich. 163 F. 216, 89 
C.C.A. 646, 20 L.U.A..N S, 393. 

58. U.S.—Marcy v Guanajuato Dev. 

Co., D.C.N.J.. 228 F 150 
Tex.—L. G. Balfour ("o v. Gossett, 
116 S.W.2d 594. reversing, Civ.App., 
Gossett V L. G Balfour Co. Ill S. 

W. 2d 1119. 
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under an ultra vires contract is insolvent does not 
prevent the seller from repudiating the contract, 
and suing for the ])rocccds of the goods received by 
the corporation.54 A claim based on such an im¬ 
plied promise may be enforced against an assignee 
for creditors of the debtor corporation.^B 

It should be noted, however, that it has been held 
that the mere expedient of changing the form of 
action from an express to an implied assumpsit will 
not cut off the defense of ultra vires.®® 

Relief in equity. Where one provides money for 
the legitimate uses of a corporation, although un¬ 
der an arrangement which it has no authority to 
make, equity will award him proper relief in case 
his remedy at law is ineffectual.®^ 

§ 977. -Estoppel to Assert Ultra Vires 

a. In general 

b. Of corporation 

c. Of party dealing with corporation 

d. Of stockholders and officers 

e. Of third persons 


a. In general 

Although reipectablo authority exists to the contrary, 
It Is generally held that an ultra vires transaction when 
executed by one of the parties may become enforceable 
by estoppel. 

Upon the theory that an ultra vires transaction, 
although executed by one side, is void and cannot be 
the basis of a right of action, some authorities, in¬ 
cluding the supreme court of the United States, 
hold that no estoppel can arise to deny the validity 
of such a transaction,®* although they also hold, as 
appears in § 976 supra, that if the party aggrieved 
disaffirms the transaction, and independently thereof 
sues to recover the property or value of what benefit 
has been actually received, a recovery may be had, 
and, as appears in § 969 supra, that the corporation 
may be estopped to deny the validity of an act which 
is merely in excess, or an abuse, of its charter pow¬ 
ers. However, other authorities have so limited the 
doctrine of ultra vires, as to private corjiorations 
created for business purposes, by applying to them 
the doctrine of estoiipcl, as almost to destroy it,®® 
and in the great majority of jurisdictions support 
the rule that an ultra vires transaction when exe¬ 
cuted by one of the parties may become enforce¬ 
able by estoppel;®® and this is especially true when 


53. Tenn.—Tennessee Ice Co. v. 

Ralne, 64 S W. 29, 107 Tenn. 161. 

54. Tenn.—Tennessee Ice Co. v. 

Ralne, supra. 

55. Or.—In re Pendleton Hardware, 
etc., Co., 33 P. 644, 24 Or. 330. 

14a C.J. P 686 note 89. 

56. Ala.—Wiley Fertilizer Co. v. 

Carroll, 80 So. 417. 

57. Vt.—Roberts v. W. H. Hushes 
Co., 83 A. 807, 86 Vt. 76. 

58. U.S.—Texas & P. Ry. Co. v. 

Pottorff, Tex., 64 S.Ct. 416, 291 

U.S. 246. 79 L.Ed. 777, affirming, 
C.C.A., 63 F.2d 1, certiorari grant¬ 
ed 64 S.Ct. 55. 290 U.S. 609, 78 L. 
Ed. 633. amended on other grounds 
64 S.Ct. 625. 291 U.S. 649, 78 L. 
Ed. 777. rehearing denied 64 S.Ct. 
627, 292 U.S. 600, 78 L Ed. 1464— 
Gibson V. Kansas City Refining 
Co., C.C.A.MO.. 32 F.2d 668. 

Ariz --M<'Queen v. First Nat. Bank, 
283 P. 273. 36 Ariz. 74. 

Ill.—People ox rel. Nelson v. Wier- 
sema .state Bank, 197 N.E. 637. 361 
Ill. 75. affirming 276 llI.App. 21 
—Pattihon V Illinois Bankers Life 
Ass’n, 196 NE 882, 360 Ill. 616, 
affirming 278 Ill.App. 394—Cul- 
hane v. Swords Co., 281 Ill.App. 
186. See United Vacuum Sweeper 
Co. V. Groth, 210 Ill.App. 368. 

Me.—Gardiner Trust Co. v. Augusta 
Trust Co., 182 A. 685, 134 Me. 
191. 

Okl.—Roxana Petroleum Co. v. Cov¬ 


ington State Bank. 269 P. 1100, 132 
Okl 221. 

14a C J. p 323 note 97. 

Estoppel to: 

Deny: 

Authority of officer or agent see 
infra $9 1010-1013. 

Corporate existence see supra 99 
108-117. 

Liability in tort arising out of 
ultra vires acts see infra 9 
1262. 

Question: 

Corporate abuse of power see 
supra 9 969. 

Illegality of transaction see su¬ 
pra 9 966. 

Zadlrsct benefits 

An ultra vires contract cannot be 
held valid because of supposed in¬ 
direct benefits that may accrue from 
Its performance.—Gardiner Trust Co. 
V. Augusta Trust Co., 182 A. 686, 134 
Me. 191. 

Contrary decisions 

(1) In some of the Jurisdictions 
generally following the rule stated 
in the text a number of decisions 
have not been consistent therewith. 
Ariz.—Leon v. Citizens’ Bldg., etc., 

Ass'n, 127 P. 721, 14 Ariz. 294, Ann. 
Cas.l914D 1161. 

Ill.—Field v. Bittner, 267 Ill.App. 
346, affirmed Bittner v. Field, 188 
N.E. 342, 334 Ill. 215. 

14a C.J. p 325 note 4. 

(2) Some of the lower federal 
courts have not been consistent in 
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following the rule of the supreme 
court of the United States, and evi¬ 
dently influenced by the rule of their 
local jurisdiction have held that a 
party to an ultra vires transaction 
who has enjoyed the benefits there¬ 
of is estopped from denying its va¬ 
lidity.—French v. Long. C.C.A.Va, 42 
F.2d 45—Marvin v. First Nat. Bank, 
D.C.Ill., 10 F.Supp. 275—14a C.J. p 
326 note 5. 

(3) One of the federal courts has 
taken the view that the rule followed 
in the supreme court applies only to 
quasi-public corporations and not to 
private corporations.—Bowman v. 
Foster & Logan Hardware Co„ C.C. 
Ark., 94 P. 692—14a C.J. p 326 note 
6 [a]. 

(4) Decisions permitting applica¬ 
tion of doctrine of estoppel to bind 
particular parties to the transaction 
see following subdivisions of this 
section. 

59. Tex.—Taylor Feed Pen Co. v. 
Taylor Nat. Bank. Civ.App., 181 
S.W. 634. 

14a C.J. p 324 note 99. 

80. Fla.— Hitchcolk v. Mortgage Se¬ 
curities Corporation. 116 So. 244, 
264, 95 Fla. 147, quoting Corpus 
Juris. 

Ga.—Corbin Supply Co. v. Loftis, 178 
S.E. 185, 60 Ga.App. 309. 

Idaho.—Power County v. Evans Bros. 
Land & Live Stock Co., 262 P. 182, 
43 Idaho 158. 
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stockholders have consented to or ratified the acts 
of the corporate qfficers.*^ * In some instances it has 
been held that no estoppel can arise when the trans¬ 
action is so clearly ultra vires that no one could be 
raislcd.®^ 

b. Of Corporation 

Although tomo authority exists to the contrary, It Is 
generally held that a corporation may be estopped to 
deny the validity of an ultra vires transaction if it has 
received direct and material benefits through perform¬ 
ance by the other party or If the latter has changed his 
position In reliance, to his actual detriment, but It is 
usually held that no estoppel arises where the other 
party knew or should have known of the corporation’s 
lack of power. 

The authorities noted in subdivision a of this sec¬ 


tion, which repudiate the doctrine of estoppel as to 
ultra vires transactions generally hold that the cor¬ 
poration is not estopped to attack the validity of 
such a transaction by the fact of its execution or 
performance by the other party and the receipt of 
the benefits thereof,®*^ or by reason of laches on the 
part of the corporationor by the fact of con* 
tracting;®® or by the fact that other parties have 
acted thereunder.®® However, the current of mod¬ 
ern authorities favors the rule that where the ultra 
vires transaction has 'been executed by the other 
party and the corporation has received the benefit of 
it, the law interposes an estoppel, and will not per¬ 
mit the validity of the transaction or contract to be 
questioned,®7 at least where the stockholders have 


Ky.—^Liberty Coal Mininf? Co. v. 
Frankel Coal Co., 268 S.W. 280. 282. 
206 Ky. 647. citini? Oorpiui JOzla. 
Mins.—New Orleans & N- E. It. Co. 
V. Jemlson. 110 So. 786. 786. 144 
Miss. 890. citinif Corpus Juris. 
Mo.—Title Guaranty Trust Co. v. 
SessinKbaus. 28 S W.2d 1001. 326 
Mo. 420—Joseph Scblitz Brewinx 
Co. V. Mi.ssourl Poultry & Game 
Co.. 229 S.W. 813, 287 Mo. 400. 
Tenn.—Slate ex rcl. v. Holston Trust 
Co. 79 S.W.2d 1012, 168 Tenn. 

516. 

Tex—Malone v. Republle Nat. Bank 
& Trust Co. ("iv.App., 70 S.W.2d 
809, erior refused 
14a C.J. p 324 note 1. p 325 note 4. 

61. Fla.—Sommers v. Apabuhleola 
Northern It. Co., 96 So. 151, 85 
Fla. 9. 

14a C.J. p 325 note 2. 

62. Ind.—Franklin Nat Bank v. 

Whitehead. 49 N.K. 692. 149 Ind. 
560, 63 Ani.S.K. 302, 39 L..H.A 

72.'i. 

14a C.J. p 325 note 3. 

63. U S.—Gibson v. Kansas City Re- 
flnlnif Co., C.C.A.MO., 32 P.2d 658. 

Ariz.—McQueen v. First Nat. Bank, 
283 P. 273, .36 Ariz. 74—Consolidat¬ 
ed Nat. Bank of Tucson v. Anxlo 
ik London Paris Nat. Bank of San 
Francisi'o, 269 1*. 68, 34 Ariz. 160. 
certiorari grranted Angrlo & London 
pans Nat. Bank of San Francisco 

V. Consolidated Nat. Bank of Tuc¬ 
son, 19 set. 347. 279 IT.S. 829, 73 
L.Ed. 980, certiorari dismissed 50 
S.Ct. 87. 280 U.S. 626, 74 L.Ed. 693. 

111.—Pattison V. Illinois Bankers Life 
Ass'n, 196 N.E. 882. 360 111. 616. 
afflrmlnF: 278 lll.App. 394. 

Neb.—Simmons v. Farmers* Union 
Co-op. Ass'n of Bradshaw. 208 N. 

W. 144. 114 Neb. 463. 

Okl.—Roxana I’etroleum Co. v. Cov- 
inffton State Bank, 269 P. 1100, 
182 Okl. 221. 

14a C.J. p 326 notes 7, 10. 

Oontrary aeolMons 

(1) In some of the Jurisdictions 
generally adhering to the rule stat¬ 


ed In the text, a number of deci¬ 
sions have not been in complete 
harmony therewith. 

Ariz.—Leon v. Citizens* Bldg., etc., 
Ass'n, 127 P. 721, 14 Ariz. 294, Ann. 
Ca8.1914D 11.51. 

Ill.—Field V. Bittner. 267 lll.App. 
346. atflrmed Bittner v. Field, 188 
N.E. 342. 334 Ill. 215. 

N(*b —Griifln v Bankers* Realty Inv. 

Co.. 181 N.W. 169. 105 Neb. 419. 
14a C.J. p 326 note 7. 

(2) This is particularly true of 
.some decisions of the lower federal 
courts which have apparently ig¬ 
nored the rule laid down by the su¬ 
preme court that an ultra vires 
transaction cannot be enforced by 
I'stoppel and have held that a cor¬ 
poration receiving the benefits of 
such transaction is estopped to plead 
ultra vires.—French v. Lung, C.C.A. 
Va, 42 F.2d 45—Dearborn Electric 
Light & Powei Co. v. Jones, C.C.A. 
Mu., 299 P. 432, affirmed 7 F.2d 
806—Korn v. Spokane & Plastern 
Trust Co., C.C.A.Waah., 276 F. 68— 
Graysonla-Nashville Lumber Co. v. 
(Joldman, Ark.. 217 P. 423, 159 C.C.A. 
477, certiorari denied 38 .S.Ct. 333, 246 
US. 663, 62 L.Ed. 928—Marvin v. 
First Nat, Bank, D.C.Ill. 10 F.Supp. 
275—In re Kentucky Wagon Mfg. 
Co., D.C.Ky., 3 F.Supp. 958. affirmed, 
CCA., 71 F.2d 802, certiorari denied 
Laurent v. Stiles, 55 S.Ct. 142, 293 
U.S. 612, 79 L.Ed, 701. 

(3) Some decisions, white admit¬ 
ting the possibility of estoppel, have 
held the corporation not precluded 
from pleading ultra vires where no 
benefit was received in the transac¬ 
tion.—In re Steele Furniture Co., C. 
C.A.Pa., 18 F.2d 490, certiorari denied 
American W^holesale Corporation v. 
iStone, 47 S.Ct. 768. 274 U.S. 768. 71 
L.Ed. 1337. 

64. U.S.—Holt v. California Dev. 
Co.. Cal., 161 F. 3, 88 C.C.A. 167. 

65. Ala.—Wiley Fertilizer Co. v. 
t'arroll. 80 So. 417, 202 Ala. 335. 

Me.—Gardiner Trust Co. v. Augusta 
Trust Co.. 182 A. 685. 134 Me. 191. 
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66 . 111.—People ex rel. Nelson v. 

Wlersema State Bank, 197 N.E. 
537. 861 Ill. 75. affirming 276 Ill. 
App. 1—Converse v. Emerson. 148 
Ill App. 604. affirmed 90, N.E. 269. 
242 111. 619. 

Contra Providence Engineering Cor¬ 
poration V. Downey Shipbuilding 
Corporation, C.C.A.N.Y, 294 F. 641, 
certiorari denied U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion V. Chase Nat. Bank of City of 
New York. 44 S.Ct. 334, 264 U.S. 
586. 68 L.E(1. 862. 

I 67. Ark.—^Wilmans v. Peoples Build¬ 
ing & Loan Ass'n. 97 S.W.2d 930. 

! 193 Ark. 118—Lena Lumber Co. v. 

Briekhouse. 292 S.W. 1007, 173 

Ark. 348. 

Cal.—Babbitt v. Union Indemnity 
Co.. 35 r.2d 1066. 140 Cal. App 

575—Michaels v. Pacific Soft Wa¬ 
ter Laundry. 286 1*. 165, 104 Cal 
App. 349, rehearing denied 286 P 
1071. 104 Cal.App. 349. 

Fla.—Palm Beach Estates v. Croker. 

143 So. 792. 106 Fla. 617. 

Ga.—Corbin Supply Co. v. Loft is. 

178 S.E. 185, 50 Ga.App. 309. 

Idaho.—I’ower County v. Evans 
Bros. Land & Live Stock Co., 262 
P. 182. 43 Idaho 158. 

Ind.—Frank Bird Transfer Co. v. 
Massachusetts Bonding & Insur¬ 
ance Co., 158 N.E. 816, 86 Ind.App. 
259. 

Kan.—Security Nat. Bank v. Crystal 
Ice & Fuel Co., 67 I\2d 527, 146 
Kan. 899. 

Ky—Liberty Cbal Mining Co. v. 
Frankel Coal Co., 268 S.W. 280, 206 
Ky. 647—I.«aurel County v. Howard. 
224 S.W. 762, 189 Ky. 221. 

Minn.—Benson Lumber Co. v. Thorn¬ 
ton, 240 N.W. 651, 185 Minn. 230. 
81 A.L.K. 981. 

Mo.—McCornick & Co. v. Citizens’ 
Bank of Hutchinson, Kan.. 263 S 
W. 162. 304 Mo. 270—Joseph Schlitz 
Brewing Co. v. Mussouri Poultry 
& Game Co., 229 S W. 813, 287 Mo 
400—St. Francois County Bank v. 
liawn, 296 S.W. 1052. 220 Mo.App. 
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assented thereto and this is especially true where | there is nothing in the circumstances to put the oth- 


889—Strlngfollow v. Kosebrouffh 
Monument Co., App., 19G S.W. lO.'iO 

N.J.—Down.*^ V. Jersey ('Jentral Pow¬ 
er & Light Co., 170 A 835, 115 N. 
J.Eq. 348, affirmed 174 A. 887. 117 
N.J.Eq 138—Merchants' lie frige r- 
ating ('o. V. Fenchel Realty Co., 156 
A. 275, 9 N.J.Miac. 971. 

N.Y.— State Bank of Commerce of 
Brockport v. Slone, 184 N.E. 760. 

261 N.Y. 175, 87 ALU 1449. af¬ 
firming State Bank of (Commerce of 
Brockport, N Y., by Broderick v. 
Stone, 260 N.Y.S. 940, 236 App. 
Div. 883, affirming State Bank of 
Commerce of Brockport, by Broder¬ 
ick V. Stone, 258 NYS 717, 144 
Misc. 393, and reargument denied 
and motion granted State Bank of 
Commerce of Brockport, N.Y v.^ 
Stone, 261 N.Y.S. 952, 236 AppBiv* 
888, reargument denied State Bank 
of Commerce of Brockport, by 
Broderick v. Stone, 188 N.E 47. 

262 N.Y. 622—Higgins v. Hocking 

Valley By. Co., 177 N.Y.S. 444, 188 
App Div. 684. . 

N.C.—Farmers’ Atlantic Bank v. First 
Nat. Bank, 152 S.K. 403. J98 N C. 
477. 

Ohio—London & Lancashire Indem¬ 
nity Co of America v. Fairbanks 
Steam Shovel Co.. 147 NB 329, 112 
Ohio St 136—Ulmer v Portage 
Construction & Finance Co., 26 
Ohio N.P.,N.S., 257. 

Or—Seeck Mfg. Co. v American 
Trust Co, 20 P.2d 1065, 143 Or 
314, rehearing denied 22 P.2d 325, 
143 Or. 314 

Fa.—In re Roberts’ Estate, 175 A. 
869, 316 Pa 545, 96 A L.H. 450— 
McBride v. Western Pennsylvania 
Paper Co., 106 A. 720, 263 Pa. 345 
—Empire Nat. Bank of Clarksburg, 
W. Va, V. High Grade Oil Refin¬ 
ing Co., 103 A. 602, 260 Pa, 255— 
Lemmon v. East Palestine Rub¬ 
ber Co., 103 A. 610, 260 Pa. 28— 
Lifter V. Ruth Gordon Building & 
Loan Ass’n, 19 Pa Dist. & Co 160 
—Wood Co. V. McCutcheon, 86 Pa. 
L.J. 196. 

S C.—Associated Seed Growers v. 
South Carolina Pa<-king Corpora¬ 
tion, Co-op. 195 S.E. 107, 186 S.C. 
118—Beckroge v. South Carolina 
Public Service Co., 193 S.E. 316, 
3 85 S.C 210. 

Tonn.—Dillard & Coffin Co v. Rich¬ 
mond Cotton Gil Co., 204 S.W. 758, 
140 Tenn 290. 

Tex.—^^’illiford Lumber Co. v. Mala- 
koff Brick Co., Civ App., 113 S.W.2d 
248, error dismissed—Southwest 
Gas Co. V. Doney, Civ.App., 99 S.W. 
2d 1107, error dismissed—Brand v. 
Eastland Lumber Co, Civ.App., 77 
S.W.2d 600—Malone v. Republic 
Nat. Bank & Trust Co., Civ.App., 
70 S.W.2d 809, error dismissed— 
Murray Co. v. Dobbs, Civ.App., 66 
S.W.2d 233—Stanfield v. Texas 


Power Corporation, Oiv.App., 13 S. 
W.2d 432, error dismissed—Lange 
Soap Co. V. Ward, Civ.App., 269 

5 W. 851—Desdemona State Bank 

6 ’Prust Co. V. Streety. Civ.App., 
250 S.W. 286—Itasca Roller Mill 
& Elevator Co v. Wooten. Civ.App., 
246 S.W. 678—Chambers, Watson 
& Wilson v. Hines, Civ.App., 225 S. 
AV. 200. 

Utah—Baker v. Olenwood Mining 
Co, 21 P.2d 889. 82 Utah 100. 
Wash.—^A. M. Castle & Co. v. Public 
Service Underwriters, 89 P.2d 506 
—Millett v. Mackic Mill Co., 76 
P.2d 311, 193 Wash. 477—Merev v. 
A. I. Hall & Son. 31 P.2d 1009, 
177 Wash. 338. 

W.Va.—Chiifln v. Main Island Creek 
Coal Co.. 102 S E. 291, 86 W Va. 
459, 11 AL.R. 657 

AVks—A merican Exnre.*ss Co. v. Citi¬ 
zens’ State Bank, 194 N.W. 427, 
181 Wi.s 172. 

14a C.J. p 326 note 12. p 585 note 82 
“It seems illogical to assume that 
the Interests of the public* would be 
best subserved bv a public policy 
which will allow a corporation, an.v 
more than an individual, to violate 
the principles of common honesty 
and claim exemption from the obliga¬ 
tion of Its contracts by pleading its 
own wrong-doing Such policy would 
rather seem to offc'r a premium for 
dishonest dealing. Besides, both the 
state which grants these corporate 
powers, and the stockholders for 
whose benefit such powers are exer¬ 
cised, have their remedies, the for¬ 
mer by interfering to revoke the 
charter, and the latter by an action 
to restrain the unauthorized under¬ 
takings.’’—Denver F. Ins. Co. v Mc¬ 
Clelland. 9 I*. 771, 9 Colo. 31, 20. 59 
Am R. 134. 

Otherwise stated 

AVhen corporation or those to whom 
management of its affairs have been 
intrusted have determined that con¬ 
tract IS essential to transaction of 
affairs of corporation, corporation 
cannot thereafter question t ITect of 
that determination—Rubbitt v. Un¬ 
ion Indemnity Co., 36 P.2d 3 066, 140 
Cal App. 575. 

Corporation, held estopped 

(1) To deny liability as indemni¬ 
tor for surety on contractor’s bond 
on construction—Cook v. Ruston Oil 
Mills & Fertilizer Co., 127 So 347, 
170 La. 10. 

(2) To deny liability for purchase 
or repurchase of its own stock 
Colo.—Colorado Industrial Loan & In¬ 
vestment Co. V. Clem, 260 P. 1019, 
82 Colo. 399. 

Okl.—Oklahoma Natural Gas Cor¬ 
poration V. Douglas, 39 P.2d 578, 
170 Okl. 284, 101 A.L.R. 144, follow¬ 
ed In Oklahoma Natural Gas Cor¬ 
poration V. Hudson, 39 P.2d 585. 
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170 Okl. 291; Oklahoma Natural 
Gas Corporation v. Duffey, 39 P.2d 
587, 170 Okl. 291, and Oklahoma 
Natural Gas Corporation v. Grier, 
39 P.2d 688, 170 Okl. 291. 

J4a C.J. p 326 note 12 [b] (6). 

(3) To deny power to guaranty 
payment of dividends on another cor¬ 
poration’s stock.—U. S. Industrial 
Alcohol Co. V. Distilling Co. of Amer- 
lon, 104 A. 216, 89 N.J.Eq. 177, af¬ 
firming in part Allen v. Distilling Co. 
of America, 100 A. 620, 87 N.J.Eq. 
531. 

(4) To deny validity of contract 
whereby corporation pledged its stock 
as security for payment of machin¬ 
ery where it was fully executed by 
delivery of machinery and its aceept- 
fincc and retention by corporation.— 
Central Lumber Co. v. Fall, Tex.CIv. 
App.. 264 SW. 613. 

(5) To deny validity of transaction 
increasing indebtedness over amount 
fixed by articles of incorporation — 
Hi*aly, Owen-Hartzell C'o v. Monte¬ 
video Farmers’ & Merchants’ Eb^va- 
tor Co, 206 NW. 646, 165 Minn 330, 
44 A.L.R. 1238. 

(6) To question issuance of bonds 

as collateral security —Dennis v. Co¬ 
operative Pub. Co., 269 P. 82, 46 

Idaho 534. 

(7) To refu.se payment of debts 
incurred under ultra vln‘8 agree¬ 
ment for partnership or joint adven¬ 
ture. 

Ind—Traders’ Loan & Investment 
Co. V. Butcher, 129 NE 257, 74 
Ind.App. 548. 

Mo.—Hobart-Lee Tie Co v. Grod.sky, 
46 S.AV2d 859, 329 Mo 706—Den¬ 
ny V. Guyton, 40 S.\V.2d 562, 327 
Mo. 1030. 

Tex.—Indiaboma Refining Co. v. 
Wood, Civ.App., 255 SW. 212. 

(8) Agreement of the oc< upant of 
building, an incorporated company, 
to pay the debt of the <'ontractor 
for materials, it having had the ben¬ 
efit t»f the agreement b> protecting 
thti premises from hen cannot he 
questioned.—Becker Pro\ islon Co. v 
Parker Hardware Co., 226 S.AA’. 177, 
146 Ark. 539. 

(9) Other instances see 14a C.J. 
p 326 note 12 [b] (l)-(4), (6)-(14). 

Transaction within charter 

Where a transaction is within the 
provisions of the corporate charier 
and the corporation has received the 
benefits thereof it cannot be heard to 
say that such charter provisions are 
not allowed to be exercised by the 
corporation under the general law. 
—Prairie Lodge No. 87 A. F. & A. 
M. v. Smith, 58 Miss. 301. 

68. Mass.—Dome Realty Co. v 
Qould, 189 N.E. 66, 285 Mass. 294. 
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er party to the transaction on notice that the corpo¬ 
ration has exceeded its powers in entering into it 
and has in so doing overstepped the line of corpo¬ 
rate privileges.®^ 

JSome courts hold that a corporation cannot be 
estopped to deny the validity of an ultra vires trans¬ 
action where it has not actually been benefited there¬ 
by.*^® According to this rule, the benefit must he 
direct and material and it is not sufficient to estop 
the corporation that it receive an indirect or merely 
incidental or negligible benefit,or a benefit re¬ 
sulting from an independent transaction so where 
the benefit is rendered not to the corporation but to 
another party and at his request the corporation is 
not estopped.'^3 Also the benefits must have come 
from the other party to the contract.*^^ 

Although, in accordance with the foregoing rules, 
it has been held that if the corporation has received 
no benefits, mere neglect to repudiate the transac 
tion will not esUip it from denying its validity,^® it 
has also been held that a corporation cannot repudi¬ 
ate a transaction as ultra vires, where the other par¬ 
ty has changed his position in reliance on its valid¬ 
ity,*^® or where irreparable loss will result to him 
from disaftlrmance of the contract but the corpo¬ 


ration is not estopped when the condition of the oth¬ 
er party to the transaction has not been changed to 
his prejudice.^® If the transaction, although per¬ 
formed, has not benefited the corporation and the 
detriment to the other party is relied on to work an 
estoppel, such detriment must be actual, and the 
performance by the other party with the knowledge 
of the corporation.*^® 

It has been held that a corporation is not estop¬ 
ped to deny its power to enter into a transaction, 
where the extent of its powers and of the facts rele¬ 
vant thereto were or should have been known to the 
parties seeking to enforce the contract when it was 
entered into.®^ However, it has also been held that, 
where a corjioration has received the benefits of the 
transaction, constructive notice of the powers of the 
corporation is insufficient to prevent the estoppel of 
the corporation. 

The rule that a corporation is estopped to plead 
ultra vires to a transaction which has been perform¬ 
ed by the other party does not extend so as to pro¬ 
tect Its directors upon contracts authorized by them¬ 
selves under circumstances that establish, not only 
illegality, but such a breach of fiduciary obligations 
as amounts to bad faith.®® A party against whom 


69. Ohio—Ha.v.s \ Oiillon Cia.s Lifiht 
C^^. HO Ohio Rt. ^30. 

70. Conn—Martin Tin* & Ruhhor 
Co \. Kolloy Tiro & Ilubhor (\) 
126 A. CUT. 101 <V>nn 534 

Iowa—Fir.st .Vat Hank v (lalloAMiv 
Hro.s & C’o, ISS N.W 803. 1!»3 Inwa 
1145 

Ma.s.s • ’ Vowoll V K(|iiitnhlo Trust 
C<i. 141 N K. 749. 219 Mass. ,58,5 
Mj> - Strong V Frorn-h.s, \pp., 116 

.S.W 2(1 533—Orphoum Thcati-r 
lloaU> V S«'avcy & Flanshoiin 

IlroKoraf^o Co, 199 S\V 257, 19" 
Mo App fi6l 

I'a—Globe liulomnity <\> v MeCul- 
loni, 169 A. 76. 313 Pa 135. 
Wash—Millefl V Maekie Mill Co. 76 
r2d 311. 193 Wash 477. 

14a C.J p 329 note 15. 

71. T(*x—lirand v Ka.<4lland rouiit.v 
JjUinber (\>.. Civ App. 77 S W 2d 
600—Al & Hloyd I*arker, Inc.. \ 
Cameron (’’ounly Lumber Co, Civ 
App., 56 S.W.2d 256. affirmed Cam¬ 
eron County Lumber Co v. A1 & 
Lloyd Parker. Inc., 62 S.W. 63, 122 
Tex. 487 

Benefits within scope of bnsinees 

It has been h<dd that It must ap* 
pear that the corporal Ion, In the op¬ 
eration of Its franchise rights and 
powers, received the benefits*^ in the 
line of its necessary business and 
operation, and that such benefits be 
immediate and not prospective.— 
Richardson v. Bermuda Land & Live 
Stock Co.. Tez.Civ.App., 210 S.W. 746. 


revensed on other {^rounds. Com App.. 
231 RW 337 

72. (."onn—Martin Tire & Rubber 
Co V Kcllc\ Tire & Rubber Co., 
126 A 697, 101 (\>nn 534. 

73. T( X —.‘M & Lloyd I'arker, Inc., 
V Cameron (Viunlv Lumber Co, 
Cn App . 56 S W 2d 256, ufflnned 
('■ameron t'ounty Lumber Co v. Al 
& l.loyd Parker, Inc., 62 R.W.2d 63, 
122 Tex 487. 

14a C.J. p 329 note 16. 
Accommodation indorsement 

In payee’s suit on note against cor- 
P»>ralc accommodation indorser, in¬ 
dorser was not estopped to plead 
ultra vires, on ground that corpora- 
t ion was enabh^d by indorsement to 
.sell lumber to maker, where money 
obtained on note was for benefit of 
subcontractor to pay off laborers.— 
Brand v. Fast land County Lumber 
Tex.Civ.App., 77 S W 2d 600. 

74. Okl —Farmers’ Not. Bank of 
Maysvillc v. Vaughn, 213 P. 748, 89 
Okl. 41. 

75. Neb.—Nebraska Shirt Co. v. 
Horton, 93 N.W 225, 3 Neb., Unoff., 
8S8. 

76. Mo —Lohrer v. Chas. F. Vogel 
Real Estate Co.. App., 239 S.W. 
1098. 

14a C.J. p 329 note 18. 
rorbaaranoa in aallinff aacnrlty 

Where the articles of incorporation 
and by-laws of a real estate corpo¬ 
ration did not prohibit the corpora- 
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tioii from guaranteeing the payment 
of note executed by another, the cor¬ 
poration was estopped from claiming 
such contract to be ultra vire.s, after 
maker forbore a sale under deed of 
trust and accepted extension note on 
the strength of such guaranty — 
Lohrer v Chas. F Vogel R«‘al Es¬ 
tate Co., supra. 

77. Tex—Malone v. Republic Nut 
Hank & Trust Co, Civ App., 70 S 
W.2d 809, (*rror dismhsscd. 

78. Iowa —Twiss v. Guaranty L. 
Assoc . 55 N W. 8. 87 Iowa 733. 43 
Am S U 418. 

Tex—Mitchell v. Hydraulic Bldg. 
Stone Co. 129 S.W. 148, 61 Tex. 
Civ. App 131. 

14a C.J. p 329 note 19. 

79. Iowa.—Marshalltown Stone Co. 
V I>es Moines Hnck-Mfg. Co., 126 
N.W. 190, 149 Iowa 141. 

80. Ind —Mercantile Commercial 
Bank Southwestern Indiana Coal 
Corporation, 169 N.E. 91. 93 Ind. 
App 313, rehearing denied 171 N. 
E 310. 93 Ind.App. 313. 

Tex - -Taylor Peed Pen Co. v. Tay¬ 
lor Nat. Hank, Com.App., 215 S.W, 
850, modifying, CiVApp., 181 S. 
W. 534. 

14a C.J. p 329 note 21. 

81. Colo.—Denver F Ins. Co. v. Mc¬ 
Clelland. 9 P. 771, 9 Colo 11. 59 

134. 

14a C.J. p 330 note 32. 

8A N.Y.—Palmer v. Sheftel, 170 N. 
Y.S. 688, 183 App.Oiv. 77. 
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the corporation raises the defense of ultra vires 
cannot claim that the corporation is estopped from 
so defending where he fails to plead the estoppel.®^ 
This is especially so where the contract has been 
assented to by all the stockholders,®* or by virtu¬ 
ally all of the complaining stockholders.®® 

c. Of Party Dealing with Corporation 

Although some authority exists to the contrary, It 
Is generally held that the party dealing with the cor¬ 
poration may be estopped to deny the validity of the 
transaction by reason of his acceptance of the benefits 
of the corporation's performance, of his knowledge of the 
corporation's lack of power, or of the latter's change of 
position in reliance on the validity of the transaction. 

The rule held in some jurisdictions and stated in 
subdivision a of this section, that no estoppel can 
arise to deny the validity of an ultra vires transac¬ 
tion, has in such jurisdictions been generally applied 
in favor of the party dealing with the corpora¬ 
tion.®® On the other hand in jurisdictions wherein 
an estoppel may arise to deny the validity of an 
ultra vires transaction, the rule stated in subdivision 
b of this section that a corporation when it has re¬ 
ceived the benefits of an ultra vires transaction is 
estopped to deny its validity operates conversely, 
and the party to a coniorate transaction ultra vires 


the corporation may be estopped to deny its validity 
by reason of the performance of the transaction by 
the corporation and his having received the benefits 
thereunder ;®7 and in these jurisdictions the other 
party to the corporate transaction may also be es¬ 
topped by reason of the fact of his dealing with the 
corporation knowing that it had no power to enter 
into the transaction,®® or by the fact that the cor¬ 
poration has changed its position in reliance on the 
validity of the transaction,®® or by the fact of hav¬ 
ing contracted.®^ The principle that, by contracting 
with a corporation, the party contracting estops 
himself from disputing the power of the corpora¬ 
tion to make such contract, does not, however, ap¬ 
ply where the corporation seeks to enforce a con¬ 
tract as an assignee of one of the original parties.®’ 

It has been held that a person who secures a loan 
from a corporation which is not authorized to con¬ 
duct such business may not escape repayment;®- 
but it has been held that he is not estopped to deny 
that his contract, being void, imposes on him no 
other obligation than that of returning the sum bor¬ 
rowed with interest.®® 

d. Of Stockholders and Officers 

A stockholder may be estopped to attack a corporate 


83- Tex.—Brand v, Eastland County 
Lumber Co., Civ.App., 77 S.W.2d 
600. 

84. Mass.—Dome Realty Co. v. 
Gould, 189 N.E. 66. 285 Mass. 294. 

14a C.J. p 684 note 81. 

85. N.Y,—Schneider v. Greater M. & 
S. Circuit. 259 N.Y.S. 319, 144 Misc. 
534. 

86. Ala.—Wiley Fertilizer Co. v. 
Carroll. 80 So. 417, 202 Ala. 335. 

14a C.J. p 330 note 26. 

Contrary deoisions 

Decisions in some of the Jurisdic¬ 
tions generally following the rule 
that no estoppel can arise to deny 
the validity of an ultra vires trans¬ 
action have not been in complete 
accord and have permitted recovery 
by the corporation on the ground of 
estoppel. 

D.C.—Cush V. Allen. 13 F.2d 299, 66 
App.D.C. 327, 54 A.L.R. 261. 

Ill.—I'rudential Ins. Co. of America 
V. Hichman, 4 N.E.2d 76. 364 111. 
234, transferred 11 N.E.2d 126. 292 
lll.App. 261 and 11 N.E.2d 132. 292 
I11.APP. 637. ‘ 

87. Ark.—^Wilmans v. Peoples Build¬ 
ing & Loan Ass*n, 97 S.W.2d 930, 
198 Ark. 118. 

Del.—Graham v. Young, 167 A. 906 
5 W.W.Harr. 484. 

Fla.—Brown v. Marion Mortg. Co. 
145 So. 413, 107 Fla. 727—Hitch-j 
colk v. Mortgage Securities Cor-1 


poration, 116 So. 244, 255. 95 Fin 
147, citing Corpus Juris. 

La.—U. S. Securities Corporation v 
Exchange Nat. Bank of Shreveport. 
130 So. 818. 15 La.App. 23. 

Minn.—Benson Lumber Co. v. Thorn¬ 
ton. 240 N.W. 651. 185 Minn. 230. 
81 A.L.R. 981. 

Miss.—New Orleans & N. E. R. Co v 
Jemison. 110 So. 785. 786, 144 Miss. 
890, citing Corpus Juris. 

N..T.—Eastern Acceptance Corporation 
V. Godfrey, 183 A. 822, 14 N.J.Misc. 
187—Becker v. Kelsey. 157 A. 177, 
186, citing Corpus Juris —Mer¬ 
chants' Refrigerating Co. v. Fench- 
el Realty Co., 156 A. 275, 9 N.J. 
Misc. 971—Farmers* & Merchants* 
Nat. Bank of Bridgeton v. Del-Bay 
Farms, 131 A. 679. 

N.Y,—O’Connor v. Bankers Trust Co. 
289 N.Y.S. 252. 159 Misc. 920, af¬ 
firmed 1 N.y.S.2d 641, 253 App.Div. 
714, motion granted 1 N.Y.S.2d 861, 
253 App.Div. 797, affirmed O’Conner 
V. Bankers Trust Co., 16 N.E.2d 
302, 278 N.Y. 649. 

Or.—Page-Dressler Co. v. Meader, 
244 P. 308, 118 Or. 359. 

Pa.—Duffy V. Fifty-Eighth &, Chester 
Ave. Building & Loan Ass’n, 189 
A. 307, 325 Fa. 127, affirming 184 
A. 549, 122 Pa.Super. 113. 

S.D.—Bankers* Life Co. of Des 
Moines, Iowa v. Horsfall, 205 N.W. 
714, 48 S.I). 629. 

Tex.—Staacke v. Routledge, 241 S.W. 
994, 111 Tex. 489, affirming, Civ. 
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App., 175 S.W. 444—Rogers v. I'ub- 
lic Service Employees Oedlt Un¬ 
ion, Civ.App., 112 S.W 2d 358. error 
dismissed—Benson v. Donley Coun¬ 
ty, Civ.App., 38 S.W.2d 891, 892. 
citing Corpus Juris. 

14a C.J. p 330 note 29. 

88. Fla.—Hitchcolk v. Mortgage Se¬ 
curities Corporation. 116 So. 244, 
255, 95 Fla. 147, citing Corpus Ju¬ 
ris. 

Tex.—Rogers v. Public Service Em¬ 
ployees Credit Union, Civ.App., 112 
S.W.2d 258. Error dismissed. 

14a C J p 331 note 30. 

89. Ark.—Little Rock, etc., R. Co. v. 
Little Rock, etc., R. Co., 36 Ark. 
663. 

Neb.—Coleridge Creamery (''o. v. Jen¬ 
kins, 99 N.W. 123, 66 Neb. 129. 

14a C.J. p 331 note 31. 

90. Kan.—Brollier v. Bankers' 

Mortg. Co. of Topeka, Kan., 20 P. 
2d 817,'137 Kan. 298. 

La.—J. P. Barnett Co. v. Ludeau. 129 
So. 655, 171 La. 21. 

14a C.J. p 332 note 32. 

91. Ala.—^Wilks V. Georgia Pac. R. 
Co., 79 Ala. 180. 

98^ Tex.—Rogers v. Public Service 
Employees Credit Union, Civ.App., 
112 S.W.2d 258, error dismissed. 

93. Ind.—Huter v. Union Trust Co., 
61 N.E. 1071. See Myers v. Mutual 
Life Ins. Co., 54 N.E. 755, 153 Ind. 
204. 

14a C.J. p 382 note 64. 



19 C.J.S. 


CORPORATIONS 


§ 977 


trantaotlon at ultra vfret where he hae expreeeiy or Im¬ 
pliedly aeeented thereto or hae accepted benefits there¬ 
from; an officer may be elmllarly estopped if he hae 
participated In the transaction or if the corporation is 
estopped. 

A Stockholder of a corporation has been held to 
be estopped to assert that a transaction is ultra 
vires, where it appears or is shown that the corpo¬ 
ration has received the benefit of the transaction,^^ 
or that the stockholder himself authorized the trans¬ 
action,9® consented or assented thereto,^® acquiesced 
therein, either expressly or impliedly,®^ participated 
in the transaction,®® ratified it,®® or with full knowl¬ 
edge of the character of the transaction has ac¬ 
quired and received its benefits but stockholders 


not having knowledge of the unauthorized acts and 
not consenting thereto are not estopped from con¬ 
tending that they are ultra vires.® 

Where third persons have dealt with the corpora¬ 
tion, relying in good faith on the existence of the 
corporate power to do an act, then it is not neces¬ 
sary that there be an express assent thereto on the 
part of the stockholders to work an equitable estop¬ 
pel upon them;® their conduct may have been such, 
although negative in cTiaracter, as to be taken for 
an acquiescence in the act.* So laches may pre¬ 
clude the stockholder from attacking the transac¬ 
tion.® 


M. U.S.—French v. Long. C.C.A.Va., 
42 F2d 4r). 

La.-—Vlley v. Wall, 106 So. 794, l.*i9 | 
La. 627. 

14a C.J. p 332 note 36. 

95. Cal.—Universal Pictures Corpo¬ 
ration V. Roy David^e Film Lab¬ 
oratory, 46 P.2d 1028, 7 Cal.App.2d 
366. 

La.—Caddo Rock Drill Bit Co. v. 

Reed. 90 So. 388. 149 La. 1016. 
14a C.J. p 332 note 37. 

96. U.S.—A. B. Leach & Co. v. 
Grant, C.C.A.Ohio. 64 F.2d 731, cer¬ 
tiorari denied 52 S.Ct. 498, 286 U.S. 
546. 76 L.Cd. 1283. 

Cal.— Universal Pictures Corporation 
V. Roy Davidge Film Laboratory, 
45 r.2d 1028, 7 Cal.App 2d 366. 

Fla.—Sommers v. Apalachicola 
Northern R Co., 96 So. 161, 86 Fla. 
9. 

Mich—Vaiider Meer v Weurdlng, 198 
X.W. 828, 227 Mich. 46. 

Or.—Loveland & Co. v. Doernbecher 
Mfjf. Co.. 39 P.2d 668, 149 Or. 58. 
Tex.—McAlister v. Kclipso Oil Co., 
98 S.W.2d 171, 128 Tex. 449. rovers- 
Inx, Clv.App., 92 S.W.2d 545. 

Wls.—Hoberj? v. John Hoberg Co., 
173 N.W. 639, 170 Wls. 60. modified 
on other grounds 173 N.W. 962, 170 
Wi8. 60 

14a C.J. p 332 note 40. 

Aooommodation l&dorssmsnt 

Stockholders of dissolved corpora¬ 
tion who received assets thereof are 
estopiicd to deny corporation's au¬ 
thority to execute accommodation in¬ 
dorsement wh€*re indorsement was 
made with approval of all stockhold¬ 
ers.—Thomas v. E. Q. Curtis Sons 
Co., l).C.Mich., 7 F.Supp. 114. 

Bafosal to oaiioal laasa 

Stockholders were estopped to re¬ 
pudiate a lease where other party 
thereto had previously sought can¬ 
cellation of lease at meeting where 
all stockholders were present and all 
voted against cancellation.—Jarett v. 
Adolph, 98 S.W.2d 304, 266 Ky. 136. 

97. Ariz.—Bashford-Burmister Co. v. 
Hammons, 283 P. 926, 36 Ariz. 173. 


Ga.—Cozart v. Georgia R., etc., Co., i 
54 Ga. 379. j 

Idaho.—Power County v. Evans Bros, j 
Land & Live Stock Co., 252 P. 182. 
43 Idaho 158. 

Minn.—Healy, Owen-Hartzell Co. v. 
Montevideo Farmers' & Merchants* 
Elevator Co.. 206 N.W. 646, 166 
Minn. 330. 44 ALU. 1238. 

N.Y —Markson v. Markson's Furni¬ 
ture Stores. 195 N.E. 824, 267 N. 
Y. 137, reversing 273 N.Y.S. 443, 

242 App.Dlv. 671—Santos v. Na¬ 
tional Bank of Glens Falls. 223 N. 
Y.S. 817. 130 Miso. 348. 

Tenn.—-Uffelman v. Bolllln, 82 S.W.2d 
545, 19 Tenn.App. 1. 

14a C.J. p 332 note 42. 

OoBsmumatad act 
Laches will prevent relief, after 
the consummation of an ultra vires 
act, even though it be technically 
expedient and proper, where grant¬ 
ing It will occasion inconvenience 
to the* public and loss to the defend¬ 
ant, if plaintiff can be readily com¬ 
pensated in damages.—Folts v. Globe 
Life Ins. Co., 223 N.W. 797, 117 Neb. 
723. 

Fnrehasa of stock 

Stockholder, purchasing stock with 
full knowledge of transactions relat¬ 
ing to mortgage of corporate prop¬ 
erty, had no equitable standing in 
action to cancel mortgage.—Behrman 
v. Zelman, 225 N.Y.S. 385, 130 Mlsc. 
846. 

98. D.C.—Tryson v. Southern Realty 
Corporation, 274 F. 136, 5l App.D. 
C. 55. 

Ky.—Jarett v. Adolph, 98 S.W.2d 304, 
266 Ky. 136. 

Tex.—Morrison v. Mitchell, Clv.App., 

243 S.W. 556. 

Wis.—Iloberg v. John Hoberg Co., 
173 N.W. 699. 170 Wls. BO, modified 
on other grounds 173 N.W. 952, 170 
Wls. 50. 

14a C.J. p 332 note 38. 

99. Ky.—Jarett v. Adolph, 98 S.W. 
2d 304, 266 Ky. 136. 

14a C.J. p 832 note 41. 

1. N.J.—Prindiville v. Johnson & 
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Higgins, 113 A. 915, 92 N.J.Eq. 515. 
affirmed 116 A. 785, 93 N.J.Eq. 425. 
N.Y.—Behrman v. Zelman, 225 N.Y. 

S. 385. 130 Misc. 846. 

Wis—Hoberg v. John Hoberg Co., 
173 N.W. 639. 170 Wis. 50, modified 
on other grounds 173 N.W. 952, 
170 Wis 50. 

14a C.J. p 332 note 39. 

8. Ariz.—Bashford-Burmister Co. v. 

Hammons. 283 P. 926, 36 Ariz. 173. 
Bale and repurchase of stock 

However, an ultra vires lease can¬ 
not be attacked on ground that one 
stockholder at time of lease and at 
time of suit had not become estopped 
as had other sto<‘kholder8. where 
such stockholder had sold shares to 
another who had refused to cancel 
lease and had then repurchased them. 
—Jarett v. Adolph, 98 S.W.2d 304. 
266 Ky. 136. 

3. N.Y.—Santos v. National Bank of 
Glens Falls, 223 N.Y.S. 817, 130 
Misc 348. 

14a C.J. p 333 note 43. 

4 - N.Y.—Santos v. National Bank of 
Glens Falls, supra. 

14a C.J. p 333 note 44. 

5. Tex.—Smith v. Ideal Laundry Co., 
Civ.App., 286 S.W. 285. 

Acts subject to ratlfloatlou 

When ultra vires acts of corpora¬ 
tion arc such that they can be rati¬ 
fied, dissenting stockholder, with no¬ 
tice, whose rights, are affected, can¬ 
not ordinarily stand by in silence and 
unreasonably and unfairly delay ac¬ 
tion in order to determine whether 
acts would be to his ultimate advan¬ 
tage, particularly if rights of oth¬ 
ers are injuriously affected by de¬ 
lay.—Bay Newfoundland Co. v. Wil¬ 
son & Co., Del.Ch., 4 A.2d 668—Ro- 
mer v. Porcelain Products, Del Ch, 
2 A.2d 75. 

Delay must have bMu uureasou- 
able to constitute laches. 

Conn.—Mallory v. Mallory Wheeler 
Co., 23 A. 708, 61 Conn. 131. 

N J —Mills v Central R. Co., 2 A. 
463. 41 N.J.Eq. 1. 
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Where an ultra vires transaction is considered 
void and cannot be the basis of a right of action, 
the ground on which estoppel against the stockhold¬ 
er is allowed is that the estoppel does not render 
the act valid but prevents the stockholder from tak¬ 
ing advantage of its invalidity.® 

The fact that thc' complaining stockholder, after 
full knowledge of the grounds of the complaint, or 
full opportunity to acquire such knowledge, ac¬ 
quiesced in the act complained of, does not debar 
him from objecting to the continuance of such act.^ 
The fact that the corporation may be estopped from 
denying liability for debts beyond its power to con¬ 
tract does not estop the stockholder from denying 
personal liability therefor.® 

An officer of the corporation who takes part in a 
corporate transaction and thereby asserts that the 
corporation has the power to enter therein is es¬ 
topped from denying the validity of the transac¬ 
tion,® and the same is true of an officer who re¬ 
ceives the benefit of the transaction.^® Where the 
corporation is estopped to assert that the transac¬ 


tion is ultra vires such an estoppel will operate 
against its officers.^^ 

e. Of Third Persons 

The estoppel binding a party to a corporate transac¬ 
tion binds all who claim through or under him or it. 

The estoppel which binds one who has been a 
party to a corporate transaction binds all who claim 
through or under him.i® Thus, where the corpora¬ 
tion has received the benefit of an ultra vires con¬ 
tract and has thereby precluded itself from avoid¬ 
ing it, it cannot be avoided by one succeeding to 
its rights with notice.^® Also an estoppel binding 
on the corporation is binding also upon its credi¬ 
tors,or receiver,or trustee.^® In the jurisdic¬ 
tions where an ultra vires transaction cannot be the 
basis of a right of action no act of a third person 
can give enforceable quality to such a transaction 
so as to estop him from asserting its validity.In 
numerous other instances, third persons have been 
held estopped to assert the invalidity erf corporate 
action.!® 


Delay held to oonetltute lachee 

(1) Approximately five months.— 
Fraser v. Great Western Suerar Co., 
185 A. 64. 120 N.J.Eq. 288. affirming 
185 A. 60, 14 N.J.Miac. 610. 

(2) Three years,—Markson v. 
Markson’s Furniture Stores, 105 N.E. 
824, 267 N.Y. 137, reversing 273 N.Y. 

5. 443, 242 App.Div. 671—14a C.J. P 
333 note 45 [a] (3). 

(3) Four years. 

Mo.—Dcscomhes v. Wood. 4 S.W. 82, 
91 Mo. 196, 60 Am.R. 239. 

Tex.—Smith v. Ideal I^aundry Co., 
Civ.App.. 286 S.W. 285. 

(4) Four and one half years—Uf- 
felman v. Bolllin, 82 S.W.2d 545, 19 
Tenn.App. 1. 

(5) Seven years—Bashford-Bur- 
mister Co. v. Hammons, 283 P. 926. 
36 Ariz. 173. 

Daohee hae been held not to exist 

where there was a delay of fifty-four 
days in bringing suit to rescind the 
transaction.—Mills v. Central R. Co., 
2 A. 463, 41 N.J Eq. 1. 

6. Ga.—Alexander v. Searcy, 8 S.E. 
630, 81 Ga. 536, 546, 12 Am.S.R. 337. 

Tenn.—McCampbell v. Fountain 
Head R. Co., 77 S.W. 1070, 111 
Tenn. 55. 102 Am.S.R. 731. 

14a C.J. p 333 note 47. 

7. Ala.—George v. Central R.,' etc., 
Co., 14 So. 762, 101 Ala. 607. 

14a C.J. p 333 note 48. 

8 . Minn.—State v. Mortgage Sec. 
Co., 192 N.W. 348, 154 Minn. 453. 

9 . Iowa.—Bankers Trust Co. v. 
Economy Coal Co., 276 N.W. 16, 19. 
quoting Oorpns Jozla. 


La.—Caddo Rock Drill Bit Co. v. 

Reed. 90 So. 388, 149 La. 1016. 

14a C J. p 333 note 49. 

10. Iowa.—Bankers Trust Co. v. 
Economy Coal Co.. 276 N.W. 16. 19, 
quoting Corpus Juris. 

Tex—Steger v. Davis, 27 S.W. 1068, 
8 Tex.Civ.App, 23. 

11. U.S—French v. Long. C.C.A.Va.. 
42 F.2d 45 

14a C J. p 334 note 62. 

12. Tenn.—Uffelman v. Boillin. 82 
S.W 2d 545. 19 Tenn.App. 1. 

Tex.—Staa< ke v. Routledge, 241 S. 
W. 994, 111 Tex. 489, affirming. 
Civ.App, 175 S.W. 444. 

14a C.J. p 334 note 53. 

13. Cal.—Aitken v. Stewart, 18 P. 
2d 988, 129 Cal.App. 38. 

N.D.—City of Wllliston v. Ludowese, 
208 N.W. 82, 83, 63 N.D. 797, citing 
Corpus Juris. 

14a C.J. p 334 note 54. 

14. Pa.—Cameron v. Christy, 133 A. 
551, 286 l*a. 405. 

14a C.J. p 334 note 55. 

15. N.D.—City of Willlslon v. Ludo¬ 
wese, 208 N.W. 82, 53 N.D. 797. 

14a CJ. p 334 note 56. 

16. Mo.—St. Louis Stoneware Co. v. 
Partridge, 8 Mo.App. 217. 

17. U.S.—Anglo-American Land 

Morlg., etc., Co. v. Lombard, Kan., 
132 F. 721, 68 C.C.A. 89. certiorari 
denied 25 S.Ct. 793, 196 U.S. 638, 49 
L.Ed. 630. 

IB, N.J.—Treacy v. Vigersky, 159 A. 

312, 10 N.J.MUc. 410. 

Bstoppsl hsld opsrativs 

(1) Against accommodation indors¬ 
er to plead that transaction by which 
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holder acquired notes was ultra vires. 
—William D. Seymour Co. v Cas- 
tell. 107 So. 143, 160 La. 371 

(2) Against creditor who has pro¬ 
ceeded against a corporation which 
has taken over the property and 
franchises of another corporation 
and obtained, upon the assumed va¬ 
lidity of the transfer, a judgment 
against it, to question the ultra vires 
character of the transfer —Fogg v. 
Blair, Mo., 10 S.Ct. 338, 133 U.S. 534. 
33 L.Ed. 721. 

(3) Against one who guaranteed 
the payment of a bond or any other 
evidence of debt executed by a cor¬ 
poration to deny that the transaction 
was ultra vires the corporation.— 
Minneapolis F & M. Mut Ins. C!o. v. 
Norman, 85 S.W. 229, 74 Ark. 190, 
109 Am.S.U. 74—14u C.J. p 334 note 
69. 

(4) Against subsequent mortgagee 
to question the validity of a prior 
corporate mortgage to which his 
mortgage is expressly subject --(Vn- 
trul Trust Co. v. Columbus, II. V. & 
T. U. Co., C.C.Ohlo, 87 F. 815. 

(6) Mortgagor was estopped, as 
against bona fide holders of bonds 
secured by the deed of trust, to de¬ 
fend a foreclosure proceeding on the 
ground that the loan which the bonds 
represented was ultra vires of the 
corporate lender.—American Radia¬ 
tor Co. V. Walker, 276 111 App. 160. 

(6) Where a partnership is entered 
into and a corporation is a party 
thereto in proceedings by one of the 
individual partners against another 
to recover his share of the profits, 
defendant ig not in a position to avail 
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§ 978. - Right to Rescission 

As a general rule, either party to an ultra vires con¬ 
tract may disaffirm it and sue for restoration, at ieast 
vfhere the other party has repudiated the transaction, 
but the disaffirming party must offer to return any prop¬ 
erty received. 

Either party to an ultra vires contract may dis¬ 
affirm it and sue to recover that which he has part¬ 
ed with,i® at least, where the other party has re¬ 
pudiated the transaction ;20 but, in order to obtain 
rescission, he must first offer to return, or make 
compensation for the property he has received un¬ 
der the transaction and a court of equity will re¬ 
strain the party seeking to recover possession of 
property which has passed under such transaction 
until he returns the consideration paid.22 if the 
party who repudiates the transaction is estopped 
from setting up the plea of ultra vires the other par¬ 
ty has no right to rescission because the transac¬ 
tion is ultra vires as he is not injured by the repu- 
diation.23 While an ultra vires transaction remains 
executory the ratification thereof by all the stock¬ 
holders will not prevent a court of equity, upon a 
bill filed by a corporation, from rescinding the con¬ 
tract.2^ 

§ 979. - Rights under Judgment Based on 

Ultra Vires Transactions 

Although Judgment by default is taken against the 
corporation on an ultra vires contract, a stockholder sued 
for such liability may set up the defense of want of cor¬ 
porate power. 

Where a judgment has been rendered in a state 
court against a corporation by default on an ultra 
vires contract, it is open for a stockholder to show 
when sued “by virtue of the constitution and the 


statutes of the state,** that he is not liable under that 
constitution and those laws.26 

§ 980. - Validation by Subsequent Legis¬ 

lation 

A transaction ultra vires the corporation may 4>e 
Validated by subsequent legislation sufficient to confer 
authority in the first instance. 

It has been held that a transaction ultra vires the 
corporation may be validated by subsequent legisla¬ 
tion if it might have been so authorized in the first 
placc.26 Contracts of corporations to do some¬ 
thing, at the time not authorized, but conditioned 
upon obtaining legislative authority therefor, are 
valid, and their stipulations become enforceable 
after the passage of the act.27 

§ 981. Who May Question Validity of Corpo¬ 
rate Transactions 

a. In general 

b. Coriioration, stockholders, or creditors 

a. In General 

General^ the validity of corporate transactions may 
not be collaterally attacked, at least by strangers to the 
transaction not injured thereby, and can only be ques¬ 
tioned in a direct proceeding by the state, but in cer¬ 
tain circumstances one whose rights have been affected 
by the transaction may raise the issue of its validity. 

A most important general principle connected 
w^ith the subject of the validity of corporate trans¬ 
actions, and one which arises above the mere prin¬ 
ciple of estoppel, is that whether a corporation has 
acted without authority or has abused its authority 
or has acted in contravention of law, ordinarily 
cannot be set up collaterally by individuals, but can 


himself of the defense that the 
transact ion was ultra vires the cor¬ 
poration —Kelley v. Biddle, 61 N.K. 
S21, IJKO Mass. 147. 

(7) When* a note is executed to 
a corporation as administrator of a 
decedent’s estnto the maker theieof 
is estopped to deny the capacit> of 
auch corporation to act as adminis¬ 
trator in an action by it in a repre- 
aentHti\e character to enforce pay¬ 
ment thereof—I’nion Bank, etc, Co 
V. Wrijfht, Tcnn.Ch.App , 68 S.W. 755, 
52 L..U.A. 469. 

19. IT S.—Clark v. Boston-Contin»*n- 
tal Nat. Blink, D.C.Mass., 9 PSupp. 
81. 

14a C.J. p 587 note 2. 

Sa N.y.—MeVity V. K. D. Albro Co., 
86 N.Y.S. 144, 90 App.Piv. 109. af¬ 
firmed 73 N.E. 1126, 180 N.Y. 654. 

21. U.S.—Shearer v. Farmers' Life 
Ins. Co., C.C.A.MO.. 262 P. 861. 
Minn.—Benson Lumber Co. v. Thorn¬ 


ton. 240 N.W. 651, 186 Minn. 230. 
SI A L R. 981. 

Mo—Wellston Trust Co. v. American 
Surety Co, of New Y’ork, 14 S.W.2d 
23, 224 Mo.App. 241, certiorari 

quashed Slate ex rel. American 
Surety Co. of New' York v. Haid, 
30 S W.2d 100, 325 Mo. 949. 

14a C.J. p 334 note 67, p 586 notes 
91-93, p 587 note 3. 

Neither party can repudiate traiui- 
action as ultra vires w'ithout first 
offenniff to restore to other party 
benefits received thereunder 
Mich.—Mead v. Detroit-Troverse 
Really Co., 232 N.W. 355, 261 Mich. 
478. 

Minn —Benson Lumber Co. v. Thorn¬ 
ton. 240 NW. 651, 185 Minn. 230, 
81 ALR. 981. 

Vt.—Learmouth v. Caledonia County 
Co-op. Ass’n, 1 A.2d 732, 109 Vt. 
526 

IFltra vlrea mortimre will not be 
set aside in equity unless the con¬ 
sideration received therefor is re¬ 
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turned.—Huntington Roller Mills & 
Mfff. Co. V. Miller. 208 P 631, 60 
Utah 236—14a C J. p 587 note 3 [a]. 

22 . U.S—Western Union Tel. Co. v. 
St. Joseph & W. R. Co. C.C.Kan., 
3 F. 430, 1 McCrary 565—Atlantic 
& P. Tel. Co. V. Union Par. R. Co., 
C.CNeb, 1 F. 745, 1 McCrary 641. 

23 . Minn.—Erb v. Yoeri?, 67 N.W. 
355, 64 Minn. 463. 

24 . U.S.—New Castle Northern R 
Co. V. Simpson, C.C.Pa., 21 F. 533. 

25. US.—Ward v. Joslin, N.H., 22 
set. 807, 186 U.S. 142, 143, 46 L.Ed. 
1093. 

20 . 111.—Franklin County Building 

& Loan Ass'n v. Blood, 255 lll.App. 
176. 

Validation of unlaw'ful act see supra 
fi 967. 

27 . Mass.—Portage County v. Wis¬ 
consin Cent. R. Co., 11 Mass. 460— 
New Haven, etc., Co. v. Hayden, 
107 Mass. 525. 
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be set up only by the state in a direct proceeding for 
that purpose.28 TTiis has been held to protect an 
executory transaction from collateral attack, 29 and 
it has been said that the only exception to the rule 
which prohibits collateral inquiry by a private citi¬ 
zen into the supposed illegal acts of a corporation is 


when express legislative permission is granted.20 
On the other hand, it appears that in certain cir¬ 
cumstances any party whose rights have been af¬ 
fected by the ultra vires transaction may raise the 
question of its validity,21 at least where a statute so 
permits.2 2 Accordingly, the question may be raised 


as. U.S.—U. S. Grain Corporation v. 
Phillips, N.Y.. 43 S.Ct. 283. 261 U. 
S. 106, 67 li.Ed. 562, reversina, C. 
C.A., Phillips V. U. S. Grain Cor¬ 
poration. 279 F. 244—Union Nat. 
Bank v. Matthews. Mo., 98 U.S. 
621, 25 L.Ed. 188. 

Cal.—California Canning? Peach 
Growers v. Harkey, 78 P.2d 1137, 
11 Cal.2d 188—McCann v. Chil¬ 
dren’s Home Soc. of California, 168 
P. 355, 176 Cal. 359—Vesper v. For¬ 
est Liawn Cemetery Ass’n, 67 P.2d 
368, 20 Cal.App.2d 167—Aitken v. 
Stewart, 18 P.2d 988. 129 Cal.App. 
38. 

Fla.—Crichlow v. Maryland Casual¬ 
ty Co., 156 So. 440, 446. 159 So. 
899, 116 Fla. 226, quoting Corpus 
Juris —Brown v. Marion Mortg. Co., 
145 So. 413, 107 Fla. 727—Hitch- 
colk V. Mortgage Securities Corpo¬ 
ration. 116 So. LM4. 255, 05 Fla. 147, 
quoting Corpus Juris. 

Ky.—Henry Koehler & Co v. G E 
Stanley Co,, 283 S.W. 75, 214 Ky. 
261. 

La,—Shreveport Long Leaf Lumber 
Co. V. Jones, 177 So. 593, 188 T„a. 
619—Nelson v. Texas & P. Ry. 
Co.. 92 So. 754, 153 La. 117. 

Mass.—VIgeant v. Jeanne D'Arc 
Credit Union, 171 N.E. 440, 271 
Mass. 479. 

Mich.—Weihe v. Macatawa Resort 
Co., 164 N.W. 510, 198 Mich. 334. 
Miss.—Home Owneis’ Loan Corpora¬ 
tion V. Moore. 185 So. 253. 

Mo.—Rockhiil Tennis, Club of Kan¬ 
sas City V Volker, 66 S.W.2d 9. 
331 Mo. 947—St. Francois County 
Bank v. Hawn, 296 S.W. 1052. 220 
Mo.App. 889—Marshall v. Knights 
of the Maccabees of the World, 
App., 270 S.W. 418. 

N.J.—Becker v. Kelsey. 167 A. 177, 
187, citing Corpus Juris. 

N.Y.—Clements v. Williams, 181 N. 
Y.S. 230, 191 AppDiv. 279, revers¬ 
ing People ex rel. Clements v. Wil¬ 
liams, 166 N.Y.S. 660, 100 Misc. 
669—Fulton Light, Hent, & Power 
Co. V. Seneca River Power Co., 197 
N.Y.S. 319, 119 Misc. 729, affirmed 
199 N.Y.S. 923, 206 App.Div. 731. 
N.D.—Reeder Spt-cial School Dist. 
NO. 3 v. Molland, 272 N.W. 329, 
330, 67 N.D. 394, citing Corpus Ju. 
ris— Phillips V. I^hillips, 204 N.W. 
985, 53 N.D. 66. 

Ohio.—Ohio Water Service Co. v. 

Newman, 31 Ohio N.P..N S.. 76. 

Pa.—Beulah Anchorage v. Dickinson, 
9 Pa.DiBt. & Co. 501. 

Tex.—Staacke v. Routledge, 241 S. 
W. 994, 111 Tex. 489, affirming. Civ. 


.App., 176 S.W. 444—^Baker v. Farm¬ 
ers* Welfare Union, Clv.App., 3 S. 
W.2d 155, error dismissed—Ganado 
Land Co. v. Smith, Clv.App., 290 
S.W. 920—Osborn v. Texas Pac. 
Coal & Oil Co., Clv.App.. 229 S.W. 
369. 

Utah.—Chesney v. Pioneer Sugar Co.. 

273 P. 760, 73 Utah 298. 

Va.—City Coal & Ice Co. v. Union 
Trust Co. of Maryland. 125 S.E. 
697, 140 Va. 600. 

14a C.J. p 335 note 78, p 581 note 56. 

Actions wliore defense held unavail¬ 
able 

(1) The extent of franchise rights 
of corporations to acquire, hold, or 
dispose of property cannot be col¬ 
laterally inquired into in a suit in 
ejectment between third parties. 
Ala.—Daniel v. Wade, 83 So. 99, 203 

Ala. 356. 

Ill.—Wolff V. Albert Schwlll & Co., 
183 N.E. 667, 361 Ill. 28. 

(2) Ultra vires character of acts 
of corporation, organized under state 
law, cannot be attacked in federal 
court on appeal from judgment for 
corporation in its suit for refund of 
excess income taxes paid.—U. S. v. 
R. C. Tway Coal Sales Co., C.C.A. 
Ky., 75 P.2d 336, affirming, D.C., R. 
C. Tway Coal Sales Co. v. U. S., 3 F 
Supp. 668. 

(3) Persona who entered into part¬ 

nership agreement with corporation 
could not take advantage of the fact 
that the agreement was beyond the 
powers of the corporation in de¬ 
fending against suits by creditors of 
the partnership.—Hayes-Thomas 

Grain Co. v. A. F. Wilcox Contract¬ 
ing Co., 223 S.W. 357, 144 Ark. 621. 

(4) Where a corporation transfers 
its property to another corporation 
for the consideration of capita] stock, 
and no objection is made by a dis¬ 
senting stockholder, nor by an ex¬ 
isting creditor, nor by a subsequent 
creditor, no one else can object to 
the disposition of the corporate prop¬ 
erty unless it be the State in some 
proper proceeding.—Brier Hill Col¬ 
lieries V. Pile, 4 Tenn.App. 468. 

(6) An individual, in litigation 
with a corporation, cannot take ad¬ 
vantage of the fact that the <‘ompa- 
ny has not complied with the provi¬ 
sion of the statute with reference to 
holding real property.—Reichert v. 
Ellis Perry Co., 211 S.W. 403, 184 Ky. 
160. 

Public cervicc corporations 

(1) Whether a railroad corporation 
has transgressed its powers cannot 
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be raised in a suit against it by the 
interstate commerce commission but 
only in a direct proceeding instituted 
by the state.—Cleveland, C., C. & St. 
L. Ry. Co. v. U. S.. III., 48 S.Ct. 189. 
276 U.S. 404, 72 L.Ed. 338. 

(2) Under statutes authorizing 
public service commission to make 
investigation and certify findings to 
attorney general for institution of 
proceedings against corporation for 
illegal Issuance of^ stock or securi¬ 
ties, a proceeding for cancellation of 
notes and satisfaction of a mortgage 
of record of a public service compa¬ 
ny is maintainable only by the pub¬ 
lic service commission or attorney 
general.—Bradford County Telephone 
Co. v. Young, 198 A. 96, 329 Pa. 433. 

ZU ZllinolB, where a transaction i.s 
within the general powers of the 
corporation, only the state may raise 
the que.stion of abuse of power, but 
where the act done is beyond the le¬ 
gal powers of the corporation and 
wholly void, its legality may be 
raised by any party affected -Tlnr- 
mony Wa.v Bridge Co. v. IjOiithers 
187 N.E. 432, 353 Ill. 378—Kelly ^ 
Lehmann, 130 N.E. 375, 297 Ill. 33— 
Mcllvaino v. Foreman, 126 N K. 749. 
292 Ill. 224—Adelmnn v. Carson, I’ir- 
ie, Scott & Co., 247 Ill.App. 574— 
Sherrard State Bank v. Vernon, 243 
Ill.App. 122—Dearborn Truck Co. v 
Staver Motor Car Co., 219 111 Api» 
296—14a C.J p 335 note 78 [c] 

29. Kan—Hams v. Indepondenc** 
Gas. Co., 92 P. 1123, 76 Kan. 750, 13 
L.R.A.,N.S.. 1171. 

14a C.J. P 336 note 79. 

30. Mo.—Connecticut Mut. L. Ins 
Co. V. Smith, 22 S.W. 623, IHT Mo. 
261, 38 AmS.K. 656. 

14a C.J. p 336 note 80. 

31. U.S.—Meyer v. Meyer, C.C.A.S 
D., 79 F.2d 55—In re Hool Realty 
Co., C.C.A Til., 2 F.2d 334. certi¬ 
orari denied Shelby v. Hummel, 45 
S.Ct. 225. 266 U.S. 633. 69 L.Ed. 
479. 

Del—Graham v. Young, 167 A. 906, 5 
W.W.Harr. 484. 

32. Zn Penusylvania 

(1) Under Act June ID, 1871, P.L. 
1360; Pa.St.l920 fifi 5769. 18473, pro¬ 
viding that, In all proceedings in 
which It is alleged that private rights 
are injured by any corporation claim¬ 
ing to have a franchise to do the act 
from which the injury results, it 
shall be the duty of the court to as¬ 
certain whether the corporation does 
in fact possess the franchise, any 
one having a right to raise the point 
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in a proper proceeding, by one interested in the cor¬ 
poration,33 such as a stockholder, see infra subdivi¬ 
sion b of this section, or by cither party to the 
transaction, at least where it is still executory.34 
However, such issue cannot be raised by one whose 
rights accrued subsequent to the transaction in 
qucstion.36 

Strangers, Generally, a private person, a strang¬ 
er to the transaction, cannot question the want or 
abuse of power of the corporation.33 To entitle a 
party to raise the question of ultra vires, it must 
appear that some right of his has been invaded by 
the act of which he complains.37 If the exercise, by 
a corporation, of powers beyond its charter results 
in special and irreparable injury to a private person, 
such person may invoke its want of charter power 
as a basis of reHef.33 So one injured by the negli¬ 
gence of a servant of a corporation, who is at the 
time engaged in a business authorized by its char¬ 
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ter, but not allowed by statute, can question the pow¬ 
er of the corporation to do the acts.33 Also the 
judgment creditor of a party to a contract with a 
corporation which is ultra vires has a right to im¬ 
peach such contract, like any other contract, as in 
fraud of creditors but he may not do so where 
his debtor, the other .party to the contract, would be 
precluded from attacking the transaction as ultra 
vires.^i The unauthorized manner in which a cor¬ 
porate transaction has been executed can be taken 
advantage of only by the parties for whose benefit 
the requirement was enacted,^2 and not by other 

persons.^3 

b. Corporation, Stockholders, or Creditors 

In a proper caee a corporation or its etockholdera 
may set up the Invalidity of a transaction In order to de¬ 
feat recovery thereon or for other redress, but creditors 
of the corporation cannot attack a transaction as ultra 
vires unless injury «as a result of fraudulent depletion of 
corporate assets is shown. 


may complain of dc^parturcs hy a 
corporation from Its charter obliifa- 
tlons to his special injury, and. if 
such departures are shown, may firet 
relief on the g:round that the compa¬ 
ny has no franchise to commit such 
acts.—Grin#? v. Sinking Spring Water 
Go.. 113 A. 435, 270 Pa. 282—14a C.J. 
p 337 note 4 [c]. 

(2) Under this statute the inquiry 
IS limited to the question whether 
or not the corporation has the pow¬ 
er to do the particular act complained 
of and no question can lie raised by 
an individual as to misuse of fran- 
chi.Me powers.—Citizens' Electric Co. 
V Susquehanna Boom Co., 113 A. 559, 
270 Pa. 617—14a C.J. p 3.38 note 10 
[a]. 

33. Tex—Staacke v. Routledge, 241 
S.W. 994, 111 Tex. 489, affirming. 
Civ.App., 175 S.W. 444. 

34. Ala,—J. R. Raible Co. v. City 
Bank & Trust Co., 121 So. 866, 220 
Ala. 29.3. 

Assignee of Joint maker of note, 
suing payee was held entitled to in¬ 
terpose defense that note was ultra 
vires when payee sought to .set oft 
amount of note.—J. R. Raible Co. v. 
City Bank & Trust Co., supra. 

35. Ky.—l^ennsylvania R. Co. v. 
Kentucky Public Elevator Co., 288 
S.W. 1024, 217 Ky. 48. 

36. Cal.—Aitkcn v. Stewart, 18 P. 
2d 988, 12!) Cal.App. 38. 

Pel.—Graham v. Young, 167 A. 906, 6 
W.W.Harr. 484. 

• III.—American Radiator Co. v. Walk¬ 
er. 276 Ill.App. 150. 

Kan.—Mitchell v. Bcachy, 202 P.»628. 
110 Kan. 60. 

N.T.—Clements v. Williams, 181 N. 
Y.S. 230. 191 App.Piv. 279, revers¬ 
ing People ex rel. Clements v. 


W^illiams, 166 N.T.S. 560, 100 Mlsc. 
569. 

N.D.—Phillips V. Phillips, 204 N.W. 
986, 63 N.D. 66. 

Tex.—Christopher v. City of El Paso, 
Civ.App., 98 S.W.2d 394, 399. error 
dismissed, citing Corpns Juris. 
14a C.J. p 337 note 3. 

Maker of not# cannot defeat action 
thereon on grounds subsequent nego¬ 
tiation by corporation was ultra 
vires.—Chesney v. Pioneer Sugar Co., 
273 P. 760. 73 Utah 293. 

37. Del.—Graham v. Young, 167 A. 

906, 5 W.W'.Harr. 484. 

Mass.—U. S. Fidelity & Guaranty Co. 
V. English Const. Co., 20 N.E 2d 
939. 

Tex,—Staacke v. Routledge, 241 S.W. 
994, 111 Tex. 489, affirming. Civ. 
App., 176 SW. 444. 

14a C.J. p 337 note 4. 

sa U.S.—Seattle Gas & Electric Co. 
V. Citizens’ Light & Power Co., C. 
C.Wash., 123 F. 588, reversed on 
other grounds 126 F. 1001, 60 C.C. 
A. 686. 

N.Y.—Fulton Light, Heat, & Power 
Co. V. Seneca River Power Co., 
197 N.YS. 319. 119 Misc. 729, af¬ 
firmed 199 N.T.S. 923, 206 App.Div. 
731. 

Injunction against misuse of cor¬ 
porate powers generally see Injunc¬ 
tions 8$ 99, 100, also 32 C.J. p 234 
note 63-p 236 note 9.3. 

Pledgee of stock 

Where plaintiff was pledgee of 
sufllcicnt corporation stock to give 
him control, which formed part 
of value of the pledge, he was en¬ 
titled to resist transfer of corpora¬ 
tion’s property and assets to another 
corporation, pur.<<uant fo conspiracy 
to deprive him of control, and was 
not estopped to do so by pledgor’s 
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consent to transfer, there being no 
privity between them when consent 
was given.—Murrin v. Archbald Con¬ 
sol. Coal Co.. 1.34 N.E. 563. 232 N.Y. 
541. affirming 187 N.T.S. 606, 196 
App.Div. 107. 

Conditions to obtaining rsUsf 

To entitle plaintilf to the equitable 
remedy against the exercise of a 
claimed franchise by a corporation, 
provided by statute, defendant corpo¬ 
ration. when challenged, must have 
failed to show a charter power to 
do the act complained of. or it must 
be shown that something essential 
to the rightful exercise of the pow¬ 
er sought to bo asserted is lacking, 
or that some act has been committed 
which IS so closely connected with 
defendant’s right to exercise the 
power in question as, in effect, to 
constitute a charter prohibition 
against its assertion under the facts 
in the particular case.—Gring v. 
Sinking Spring Water Co., 113 A. 436, 
270 Pa. 232. 

38. Tex.—Staacke v. Routledge. Civ. 
App., 175 S.W. 444. 

40 . La.—Berwick Dank v. George 
Vinson Shingle, etc.. Co., 60 So. 
82.3, 124 La. 1000. 26 L.R.A.,N.S., 
1068. 

41 . Del.—Graham v. Young, 167 A. 
906. 5 W.WHarr. 484. 

48 . 111.—^Adelman v. Carson, Pirle, 

Scott & Co.. 247 Ill.App. 574. 

N.J —U S. Industrial Alcohol Co. v. 
l>i.stilling Co. of America, 104 A, 
216. 89 N.J.Kq. 177. affirming in 
part Allen v. Distilling Co. of 
America, 100 A. 620, 87 N.J.Eq. 
531. 

14a C.J. p 338 note 9. 

43. Ill.—Adelman v. Parson, Plrie, 
Scott & Co, 247 Ill.App. 574. 

14a C.J. p 338 nute 10. 



§ 981 


CORPORATIONS 


19 C.J.S. 


Corporation, The plea of ultra vires may be 
available to a corporation for the benefit of its 
stockholders to defeat a recovery on a transaction 
made by it, although the stockholders themselves 
did not intervene and set up such a defense.^^ So 
an attempted consolidation between two con)ora- 
tions, not in accordance with conditions prescribed 
by the statute, may be set aside by either party with¬ 
out the request of a stockholder.^® Except in the 
case of estoppel, considered in § 968 supra, or where 
the requirement is not for its benefit,^® the corpo¬ 
ration may attack the validity of a corporate trans¬ 
action executed in an unauthorized manner.^ 7 Also, 
provided the corporation is not estopped under the 
rules stated in § 977 supra, when sued on its sub¬ 
scription to the capital stock of another corpora¬ 
tion, it may itself raise the defense of ultra vires.^® 

Stockholders, As between stockholders a corpo¬ 
ration may engage in any lawfifl business whether 
within or without powers defined by its franchise, 
and continue to do so until restrained, at suit of a 
stockholder or by the statc.^® Unless estopped by 
their own conduct,®® stockholders may, when they 
have exhausted their means of redress within the 
corporation, under a principle already stated in § 
520 supra, appeal to the courts for approjiriate re¬ 
dress against ultra vires or unlawful acts of the cor¬ 
poration; but a stockholder cannot question the 


validity of a transaction where he is not injured or 
deceived thereby.®^ Further, a derivative suit by 
a stockholder to void a transaction affords him no 
greater right to urge ultra vires than that of the 
corporation.®2 In an action of forcible entry and 
detainer brought by the lessee of a corporation to 
recover possession of the leased property, the fact 
that defendant is a stockholder gives him no right 
to raise the question of ultra vires in a proceeding 
of that character.®® 

A stockholder, in a suit in equity which he is per¬ 
mitted to prosecute in behalf of the corporation, 
cannot question its right to exercise all the powers 
which it has taken to itself in its certificate of in¬ 
corporation, such question can be raised by the 
state only.®'* Although the purchase by a corpora¬ 
tion of stock in another corporation is ultra vires, 
the objection cannot be raised by the stockholders 
of the corporation w^hose stock is so purchased.®® 

Creditors, A corporate creditor cannot attack a 
corporate transaction on the ground that it is ultra 
vires merely, where no fraud is charged,®® or 
wdiere it is shown that no financial loss resulted to 
the corporation therefrom.®'^ In order to do so he 
will have to show that the corporation at the time 
of entering into the transaction was insolvent or 
that the contract itself made it so, thus imperiling 
the rights of its creditors,®*^ or that the intent or 


44b Mo —^Wilson v. Ttirohon Lace, 
etc., Co.. 149 S.W. 1156, 167 Mo. 
App 305. 

45. N.y.—Chebra Medrash, etc v. 
Makower Chebra, etc., 66 N.Y.S. 
355. 

14a C J. p 336 note 82. 

46. U.S.—Dold Tracking Co. v. Doer- 
mann, C.C.A.Ncb, 293 P. 315. 

Ohio.—Ulmer v. Portase Construc¬ 
tion & Finance Co., 26 Ohio N.P., 
NS., 257. 

Naceialty of ratifloatlon 

If ratification of a contract of 
a corporation by the .stockholders 
was necessary, the stockholders are 
the only parties who can raise the 
question, and the corporation can¬ 
not.—U. S. Industrial Alcohol Co. v. 
Distilling Co. of America, 104 A. 216, 
89 N.J Kq 177, affirming in part Al¬ 
len V. Di.stilling Co. of America, 100 
A. 620, 87 NJEq. 531. 

47. N.Y.—London Kealty Co. v. 
Coleman Stable Co., 125 N.Y.S. 410, 
140 App.Dlv. 495. 

48 . Ill.—McCoy V. World’s Colum¬ 
bian Exposition, 87 Ill.App 605, af¬ 
firming 57 N.E. 1043, 186 111. 356, 
78 Am.S.R. 288. 

49 . Wash.—Clark v. Groger, 172 P. 
1164, 102 Wash. 188. 

5a N.J.—PrindiviUo v* Johnson & 


Higgins, 113 A. 915. 92 N.J.Eq. 515, 
affirmed 116 A. 785, 93 N.J.Kq. 

425. 

Stockholder accepting benefits 

If a corporation, by <*ertain char¬ 
ter provKsions, ha.s arrogated to it¬ 
self powers not conferred by law or 
against the policy of the law, re¬ 
dress may bo had by the state 
through the attorney general, but a 
slot kholder receiving benefits in the 
past under .such provision cannot at¬ 
tack it.—Prindiville v. Johnson & 
Iliggins, supra. 

51. Mo.—Hidden v. Edward.s, 285 S. 
W. 462. 313 Mo. 642. 

Transaction not snbject to attack un¬ 
der circumstances 

N.J.—Fraser v. Groat Western Sugar 
Co., 185 A. 60, 14 N.J.Misc. 610, af¬ 
firmed 185 A. 64, 120 N.J.Eq. 

288. 

Past investments 

Stockholder could not attack pres¬ 
ent management of realty company 
in bill for receiver on ground of 
unprofitable ultra vires Investments, 
where it was not shown that any of 
such Investments had been made in 
recent years.—Orman v. Bransford 
Realty Co., 73 S.W.2d 713, 168 Tenn. 
70. 

5fii N.J.—Fraser v. Great Western 
Sugar Co., 185 A. 60, 14 N.J.Misc. 
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I 610, affirmed 185 A. 61, 120 N J. 
Eq. 288. 

63. Kan.—Kelley v. Forney, 101 I*. 
1020, 80 Kan 115. 

54. N J —Willoughby v Chicago 

.Tunelion U. Co., 21 A. 277, 50 N J. 
Eq. 656. 

55. N.Y—Oelbermann v. New York, 
etc, R. Co, 27 N.Y.S. 945, 7 Mlsc. 
352. 

56. Pa—Strauss v. W H. Strauss & 
Co.. 199 A. 19.5, 330 Pu. 517. 

14a C.J. p 336 note 94. 

Keoeivsr 

Where manager of store had. con¬ 
trary to principal’s insti uctions, pur¬ 
chased merchandise on credit, pay¬ 
ment for such merchandise by cor¬ 
poration subsequently organized by 
principal and manager to take over 
business, without assuming debts 
cannot be attacked as ultra vires, by 
a receiver In bankruptcy in absence 
of proof of dure.ss, mistake or fraud. 
—Milam v. Stubblefield, Tex.CMv.App., 
271 S.W. 410. 

67. Mass.—U. S. Fidelity & Guar¬ 
anty (^o. v. English Const. Co., 20 
I^.E.2d 939. 

58. U.S.—Edward ’ Hines Western 
Pine Co. v. First Nat. Bank, C.C.A. 
111., 61 F.2d 503, 612, citing Corpus 
Jvru. 
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effect of the transaction is to fraudulently divert or 
destroy the corporate assets which are subject to 
the payment of corporate debts.®® It has been held 
that the validity of an ultra vires transaction can¬ 
not be questioned by a creditor whose rif^hts ac¬ 
crued subsequently®® and with notice of the trans¬ 


action.® ^ Where the prescribed manner for the ex¬ 
ecution of a corporate transaction is solely for the 
benefit of the stockholders, the corporation’s re- 
ceivcr®2 or creditor®® cannot avail himself of an 
irregularity in the execution of such transactitm. 


5. SUPKRVISION AND RkOULATION 


§ 982. In General 

Subject only to constitutional limitations, the legis¬ 
lature has the power to prescribe the conditions upon 
which a corporation to which it gave existence may op¬ 
erate. and to control by reasonable regulations and re¬ 
strictions the corporation's exercise of the powers con¬ 
ferred. 

Since corporations arc the creatures of statute, 


§ 23 supra, the legislature has the power to pre¬ 
scribe the conditions Upon which a corporation to 
w'hich it gave existence may ojicrate,®^ and to con¬ 
trol, by reasonable regulations and restrictions, the 
exercise by the corporation of the powers con¬ 
ferred,®® subject only to the limitations imposed by 


Ky.—Lincoln Court Realty Co. v. 
Kentucky Title Sav Bank, etc., 
Co.. 1S5 SW. 156. 109 Ky. 840. 

59. T^.S.—Brent v. Simpson. Fla., 
238 F 2S5. 151 C.C A. 301. 

Ala —Force v. Affc-IIearld Co , 33 So. 
80G. 136 Ala. 271. 

Wash —WuHhinKton Mill Co. v. 

Spraijuc Luinlier Co., 52 1' 1067, 19 
Wash. 165. 

60. Ky.—lVnn.s.vUania U. Co. v. 
Kentucky I’uhlic Elevator Co , 288 
S W. 1024. 217 Kv. 48. 

14a C J p 337 note 97. 

Indebtedness over limit 

Where the indehtednes.s that a 
corpoiation is authoriz<-d by its chai- 
ter tc» contiai't is limited, the ob¬ 
jection that a moili;ut;e for a sum in 
evccss of this amount is ultia \ ires 
(•annot be urged by an unsecured 
creditor, who became sueh after the 
mortgage was cxeeiited, and who.se 
claim IS open to the same objection 
—Allis V. Jones, C.C Neb., 46 F 
148 

Suit by receiver 

Where (urpt>iation had no cred¬ 
itors whose <-lainis ciiiiie into exist¬ 
ence before corporation gave notes 
for stock, its receiver was held not 
entitled to attack tran.saetion — 
O'Brien Mercantile Co v. Bay Lake 
Fruit Oiowers' Ass'n, 226 N.W. 613, 
178 Mmn. 179 

61 . Iowa — Ib-ach v. Waketield, 76 
N.W. 688. 78 N.W. 197, 107 Iowa 
567. 

62. U.S.—Dold I’acking Co. v. Doer- 
mann, C.C.A.Ncb.. 293 P. 315. 

63. Ala.—Alabama Iron, etc., Co. v. 
McKeever, 20 So. 84, 112 Ala. 134— 
Barret v. Poliak Co., 18 So. 616, 108 
Ala. 390, 54 Am.S.U. 172. 

64. U.S.—Prudential Ins. Co. of 
America v. Cheek. Mo., 42 H.Ct. 616, 
619. 259 U.S. 530, 66 L.Rd. 1014, 27 
A.L R. 27. ufllrming', App., C^herk v. 
Prudential Ins. Co. of America, 223 
S.W. 764—Rudolph Wurlltzer Co. 


V. Commissioner of Internal Reve¬ 
nue, C.C.A., 81 F.2d 971, certiorari 
denied 66 S.Ct. 910. 298 U.S. 676, 
80 LEd. 1397—Wurlltzer Crand 
IMtino Co. V. Commi.ssioner of In¬ 
ternal Revenue, C.C A , 81 F.2d 971, 
eertiorarl denied 66 S.Ct. 911, 298 
U.S. 676. 80 LEd 1397—Oarysbiirg 
Mfg Co \. Pender County, i\C N. 
C. 42 F2d .500 

Cal -- Pacific C’o v Johnson, 298 P. 
4S9, 212 Cal. 148, aflirnitd 52 S. 
Ct. 421. 285 U.S 480. 76 LEd 893— 
Mercantile Trust Co. v. S.in Joa¬ 
quin Agr Corporation, 265 P. 583, 
89 Cal.App 558 

Til—Gunggoll V Outer Jirive Ath¬ 
letic Club, 182 NE 109, 319 III 
406. 

N y —New'' York v. Bryan, 116 N Y 
551, 5,5.5, 130 App Div 658. leversed 
on other grounds 89 NE 167, 196 
N Y. 158 

H.l —Matteson v. Wm S. Sw^et & 
Son. 193 A. 171, 114 A J-R. 29.1. 
14a CJ. p 338 note 12. 

Control of foreign corporations see 
infra H 1810-1812. 

Tbo powers reserved to the leg¬ 
islature o\<T coiporalions ‘’are to be 
found either in statutes in effect at 
the time the corporation was grant¬ 
ed Its charter, or in the Constitu¬ 
tion *’—Stott V. Stott Realty Co., 284 
N W. 635, 2Sg Mich. 35. 

XiosB to oorporatioa 

A corporation may be required to 
fulllll an obligation impo.sed by its 
charter even though it can only be 
done at a loss.—Mt. Carmel Public 
Utility & Service Co. v. Public Utili¬ 
ties Commission, 130 N.E 693, 297 
111. 303. 21 A.L.R. 571. 

65. U.S.—(lurysburg Mfg. Co. v. 
Pender County, D.C.N.C., 42 F.2d 
500. 

Cal—Kaysser v. McNaughton, 67 P. 

2d 927, 6 Cal 2d 248. 

Miss—Hartford Accident & Indem¬ 
nity Co. V. Natchez Jnv, Co., 119 
So 366, 155 MisR. 31, 
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NY.—Lehrich v. Sixth Avenue 

Bancorporation. 296 N.Y S. 358, 261 
AppDiv. 391. 

N I>—Chaffee V Farmei s’ Co-op Ele¬ 
vator Co, 168 NW 616. 39 N.D 
585 

Wash—State ex rel. Washington 
Water Power (''o v Murray, 42 P. 
2d 429. 433, ISl Wash. 27 
Wis—Kappers v Cast Stone Const. 

Co, 200 NW 376, 184 Wis. 627. 
14a C J. p 338 note 13 
Exercise of power of eminent do¬ 
main as subject to legislative con¬ 
trol see the ('J S. title Eminent 
Domain 87. al-o 14n (\I p 339 
note 38-p 310 note 39. 20 C J. p 622 
note 73-p 624 note 81 
"A Legislafurt* . . . may enact 

rea.stinable, wholesome, and neces¬ 
sary la\^s for the regulation of cor¬ 
porations and for the safet> and wel- 
faic of the bodv politu*.”—People v. 
Pilliard. 29S N.V.S. 285. 293. 163 

Misc. 146. arnrmed 298 N YS 296, 252 
App I>iv 125. 

Xt is within the police power of 

the state to enru*t and enforce regu¬ 
latory measures for the control, 
management, and direction of its 
corporate creatures.—Ilackler v. 
Farm & Home Savings & Loan xVss’n, 
PC Mo, 6 F Supp. 610. appeal dis¬ 
missed. CCA., 73 F.2d 999. 

xrew powers gnen to an existing 
corporation by legislative grant are 
no less subject to legislatee control 
than oiigirial charter.—J.iorenz v. 
Stearns. 161 A 205, S5 N H. 494, 
appeal dismissed and certiorari de¬ 
nied Stearns v. Lorenz. 53 S.Ct. 23, 
287 U.S 565, 77 L.Ed 4 9S. 

Interference with administration 

The legislature may, iri many 
wajs, interfere wilh the actual ad¬ 
ministration of the affairs of a cor¬ 
poration. without dcstro.Mng Its cor¬ 
porate existence, or impairing the 
pu>%ers of Its manager or trustees.— 
I'eople V. Osborn, 67 Barb., N.Y., 663, 
668 , 
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the federal and state constitutions,®* and to the lim¬ 
itations which it has expressly or impliedly imposed 
upon itself by the terms of the original or subse¬ 
quent grants of power to the corporation.*^ The 
state cannot arbitrarily discriminate between cor¬ 
porations of the same character, or between domes¬ 
tic 5 ind.^reign corporations, or, without substantial 
reasonToetween individuals and a corporation; but 
it can in many ways grant and withhold from a 
corporation powers not possessed by a natural per¬ 
son.** 

Public corporations,** and corporations granted 
special charters to engage in business of a public 
or quasi-public nature,7* are also subject to legisla¬ 
tive control. It has been held that the power of the 
state rests on broader grounds and is less subject 
to charter restrictions where the corporation is not 
tnily created by the state, but organized to serve a 
public use,especially when founded on and main¬ 
tained by the public funds ;72 nor, in such case, is 


the power of the state more restricted because the 
foundation, public in its creation, scope, and main¬ 
tenance, is sustained to some extent by private do- 
nations.'73 

Retroactivity of statute. It has been held that a 
mandatory statute to carry out a public policy with 
reference to the regulation of corporations has a 
retroactive effect, but that the rule is otherwise as 
to permissive statutes.74 

§ 983. Police Regulation 

A corporation la subject to the general police laws 
of the state. 

A corporation, in the exercise of the powers con¬ 
ferred upon it by its charter, is subject to the gen¬ 
eral police laws of the state, to the same extent as 
is an individual pursuing his lawful busincss.^^ The 
fact that a corporation must make additional ex¬ 
penditures to comply with the provisions of a police 
regulation does not invalidate the law.7* 


Bvmaioa htj corporation 

No shift or device on part of cor¬ 
poration or other entity can escape 
application of law.—Cleveland Trust 
Co. V. Hickox, 167 N.E 692, 32 Ohio 
App. 69. 

66. N.D,—Chaffee v. Farmers* Co¬ 
op. Elevator Co., 3 68 N.W. 636, 39 

'S.T). B86. 

lia C.J. p 339 note 14. 

“Neither domestic nor foreigm cor¬ 
porations may be destroyed through 
unconstitutional acts.*’—F. B. Nugent 
Funeral Home v. Ileamish, 173 A. 
177, 179, 315 Pa. 345. 

Authorisation of radical change 

The legislature is constitutionally 
disabled from authorizing a corpo¬ 
ration created by it to accomplish 
fundamental and radical change in 
its purpose over dissent of a single 
stockholder or authorize stockhold¬ 
ers of corporation to impose new 
charter upon nonconsenting members 
of corporation.—Slate ex rel. Cleary 
V. Hopkins St. liuilding & Loan 
Ass’n, 257 N.W. 684. 217 Wis. 179, 
appeal dismis.sed and certiorari 
granted Hopkins Federal Savings & 
Loan A.«is’n v. Cleary, 55 S.Ct. 925, 
295 U.S. 721, 79 L.Ed. 1675, Keliance 
Building & Loan Ass’n v. Cleary, 65 
S.Ct. 925, 295 U.S. 721, 79 L.Ed. 1675, 
and Northern Building & Loan Ass’n 
V. Cleary, 66 S.Ct. 925, 295 U.S. 721, 
79 L.Ed. 1675, affirmed Hopkins Fed¬ 
eral Savings & Loan Ass’n v. Cleary, 
66 S.Ct. 235. 296 U.S. 315, 80 L.Ed. 
251, 100 A.L.R. 1403. 

Tovwign and domestic oorporatloiis 
A constitutional provision that no 
foreign corporation shall be allowed 
privileges or rights greater than 
those enjoyed by domestic corpora¬ 
tions does not limit the power of the 
legislature to place burdens upon 


domestic corporations, provided only 
that, in so doing it does not dis¬ 
criminate against domestic corpora¬ 
tions.—Daily v. Marshall, 133 P. 681, 
47 Mont. 377. 

67. Mass.—Commonwealth v. Essex 
County, 13 Gray 239. 

Legislative control of private corpo¬ 
rations as impairment of obligation 
of contracts see Constitutional Law 
SS 319-342. 

68. U.S.—Garysburg Mfg. Co. v. 
Pender County, D.C.N.C., 42 F.2d 
500. 

Cal.—Mercantile Trust Co. v. San 
Joaquin Agr. Corporation, 265 P. 
583. 89 CaLApp. 558. 

69. Miss.— Hartford Accident & In¬ 
demnity Co. V. Natchez Inv. Co„ 
119 So. 366, 155 Miss. 31. 

Regulation of public utilities see the 
C.J.S. title Public Utilities SS 1*- 
12, also 61 C.J. p 9 note 24-p 11 
note 71. 

Quasi-pnhllo corporations 

In keeping corporations of quasi- 
public order within limits of their 
charters, slate is parens patrjfe, act¬ 
ing in spirit of benevolence for the 
welfare of its citizens and entitled 
as a suitor to prevent acts in ex¬ 
cess of corporate charters.—Hopkins 
Federal Savings & Loan Ass'n v. 
Cleary, 56 S.Ct. 235. 296 U.S. 815, 80 
L.Ed. 251, 300 A.L.K. 1403, affirming 
State ex rel. Cleary v. Hopkins 
Street Building & Loan Ass’n, 257 N. 
W. 684, 217 Wis. 179,. appeal dismiss¬ 
ed and certiorari granted Hopkins 
Federal Savings & Loan Ass’n v. 
Cleary, 55 S.Ct. 925, 295 U.S. 721, 79 
L.Ed. 1676—Reliance Building & Loan 
Ass’n V. Cleary, 56 S.Ct. 235, 296 
U.S. 315, 80 L.Ed. 261, 100 A.L.R. 
3 403, affirming 257 N.W. 684, 217 
Wis. 179, appeal dismissed and cer¬ 
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tiorari granted 65 S.Ct. 926. 296 U. 
S. 721, 79 LEd. 1676—Northern 
Building & Loan Ass’n v. Cleary, 66 
S.Ct. 235. 296 U.S. 315, 80 LEd. 251, 
100 AL.R. 1403, affirming 257 N.W. 
684, 217 Wis. 379, appeal dismis.sed 
and certiorari granted 65 S.Ct. 925, 
295 U.S. 721, 79 1. Eel. 1675. 

70. Fla.—Citizens’ Bank & Trust 
Co. V. Mabry. 136 So. 714. 102 Fla. 
1084—State v. Knight. 124 So. 461, 
98 Fla. 891. 

71. Ohio.—State v. Columbus Gas 
Light, etc., Co.. 34 Ohio St. 572, 
32 Am.R. 390. 

72. N C.—North Carolina Univ. v. 
Maultsby, 43 N.C. 257. 

73. N.C.—North Carolina Univ. v. 
Maultsby, supra. 

74. N.V.—St. John of Vlzzlnl v. 
Cavallo. 234 N.Y.S 683, 134 MIsc. 
152. 

7A Pa.—In re Automobile Dealers* 
Licenses. 29 Pa.Dist 388. 

14a C.J. p 340 note 41. 

Police power generally see Constitu¬ 
tional Law 49 174-198. 

“The charter of a corporation in 
no sense exempts it from police su¬ 
pervision and regulation. Such an 
exemption could never be implied 
from a mere grant of power, and 
would not he valid if expressly con¬ 
ferred. It Is frequently and rightly 
said that sovereign authority cannot 
divest Itself of its ordinary police 
power over persons, whether natural 
or artifleial, any more than it can of 
the power to make laws or to pun¬ 
ish crime.*’—Chicago, etc., R. Co. v. 
Milwaukee, 72 N.W. 1118, 97 Wis. 418, 
422. 

76. Pa.—Pennsylvania R. Co. v. 
Ewing, 88 A. 776, 241 Pa. 681, 49 L. 
R.A..N.S., 977, Ann.Cas.l915B 157. 
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§ 984. Judicial Supervision 

A court of equity has the same Jurisdiction over 
acts or omissions of corporations as over those of In¬ 
dividuals. However, courts will not control or interfere 
In the Internal management of corporations except in 
cases of frauds bad faith, gross mismanagement, or ultra 
vires acts; and a court’s jurisdiction over internal af¬ 
fairs will not be exercised of Its own accord. 

A court of equity may exercise the same jurisdic¬ 
tion over acts or omissions of a corporation as over 
those of individuals and its jurisdiction over cor¬ 
porations is somewhat wider in scope than it is over 


$ 984 

voluntary associations, because of the fact that a 
stockholder or incorporator has certain rights at¬ 
taching to his status as such which a member of a 
voluntary association does not have.*^* However, 
courts, both of law and of equity, cannot or will not. 
control or interfere in the internal management or 
policy of a corporation,'^^® except in cases of fraud, 
bad faith, breach of trust, gross mismanagement, or 
ultra vires acts on the part of the officers or stock¬ 
holders of a corporation,®® or, as appears in § 986 
infra, where it acts under a visitatorial power con- 


77 . N.Y.—Cushman v. Thayer Mfg. 
Jewelry Co.. 76 N.Y. 365, 32 Am. 
H. 315. 

Za Fomuiylvaaia 

(1) It has been held under consti¬ 
tutional and statutory provisions to 
that effect that the supreme court 
and courts of common pleas have 
l^cneral and unlimited equity powers 
over private corporations.—McDou- 
i^al v. Huntingdon & Broad Top 
Mountain Bailroad & Coal Co.. 143 A. 
574. 294 i*a. 108—Collingdale Bor¬ 
ough v. Delaware County Electric 
Co., 9 Pa Dist. & Co. 518, 18 Del.Co. 
58. 

(2) Further, a statute giving the 
courts of common pleas general equi¬ 
ty powers with re8pe<*t to supervi¬ 
sion of corporations is not limited by 
another statute giving such courts 
all the ordinary powers of a court 
of equity in liquidation of corpora¬ 
tions to is.«iue injunctions and to take 
such other proteeding.M as would be 
requisite to preserve corporate as- 
set.s, and carry on busine.<«s of corpo¬ 
ration until a full hearing can be 
hud—In re Buse & Caldwell. 195 A. 
9, 328 Pa. 211. 

78. Ga.—State v. Georgia Medical 
Soc., 38 Ga. 608, 95 Am.D. 408. 

Rt'medies for illegal expulsion see 
supra § 481. 

79 . Ala.—Waldrop v. Martin, 188 So. 
59. 237 Ala 556. 

Colo.—Buchhalter v. Myers, 276 P. 
972, 85 Colo. 419. 

Mass.—Creed v. MeAleer, 176 N.E. 
761. 275 Mass. 35.3. 80 A.L.K. 1117 
—Dodge V. Commissioner of Cor¬ 
porations and Taxation, 174 N.E. 
109, 273 Mass. 187—Cook v. Cook, 
170 N.E. 455. 270 Mass. 634. 

14a C.J. p 340 note 50. 

applied to partioolar latomal 
mattora 

(1) Corporate salaries. 

Me.—Bates St. Shirt Co. v. Waite, 
166 A. 293. 130 Me. 352. 

Minn.—Keough v. St. l*aul Milk Co., 
285 N.W. 809. 

(2) Purchase of corporation's own 
stock.—Bates St. Shirt Co. v. Waite, 
supra. 

(3) The court will not order a 
corporation to file a voluntary peti¬ 
tion ill bankruptcy.—Manhattan Rub¬ 


ber Mfg. Co. V. liucey Mfg. Co.. C.C. 
A.N.Y., 5 P.2d 39—In re Paramount- 
Publlx Corporation. D.C.N.Y., 10 F. 
Supp. 604. 

(4) The propriety and desirability 
of a purchase by the corporation of 
its own stock should be determined 
by the directors and stockholders, 
and not by the court. 

U.S.—^Ashman v Miller. CC.A.Mich., 
101 F.2d 85—Blsbee v. Midland 
Dinseed Products Co., CC.A.Minn., 
19 F.2d 24. certiorari denied 48 S. 
Ct. 121, 276 U.S. 664. 72 D-Ed. 
428—Du Pont v. Du Pont, D* !.. 256 
F. 129. 167 C.C.A. 345. modif>ing. 
DC.. 251 F. 937, and certiorari de¬ 
nied 39 S.Ct. 492. 250 U.S. 642, 63 
L.Ed. 1185. motion denied 40 S.Ct. 
12 . 

N C.—Thompson v. Shepherd. 166 S. 
E. 796, 203 N.C. 310. 

(5) A court of equity is without 
power to Intermeddle with the busi¬ 
ness affairs of the corporation, which 
includes the determination W’hether 
to carry out the purpo.se to construct 
a new factory for which stock had 
been issued and sold, and whether 
the patents it had a license to use 
granted any right of value, or its 
busin<*ss Justified continuation, in 
view of the large salary' it had 
agreed to pay its president.—Brict- 
sun Mfg. Co. V. Close, C.C.A.Neb., 280 
F. 297. 

/kot baslasss managers 

“The courts are not the business 
managers of corporations, and cannot 
become such, except through the ap¬ 
pointment of receivers to attain some 
specific object required by law."— 
National Reserve Life Ins. Co. v. 
Moore. 219 V. 261, 262, 114 Kan. 456. 

80. U.S.—Ashman v. Miller. C.C.A. 
Mich., 101 F.2d 85—Midland Sav¬ 
ings & Loan Co. v. Dunmire, C.C. 
A.Colo., 68 F.2d 249—Consolidated 
Cement Corporation v. I*ratt, C.C. 
A.Kan.. 47 F.2d 90—Yoakam v. 
I'rovidence Biltmore Hotel Co., D. 
C.R.I.. 34 F.2d 533—Helmbnght v. 
John A. Gebelein, Inc., D.C.Md., 
19 F.Supp. 621. 

Ala.—Waldrop v. Martin, 188 So. 69. 
237 Ala. 666—Holcomb v. Forsyth, 
113 So. 616. 216 Ala. 486 . 
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Cal.—Briggs v. Scripps, 56 P.2d 277, 
13 CalApp.2d 43. 

Colo.—Mountain States Packing Co. 

v. Curtis. 281 P. 737, 86 Colo. 366. 
Del —Mercantile Trading Co. v. Ros¬ 
enbaum Oram Corporation, 154 A. 
467. 17 Del.Ch. 325. 

Ky.—^Venus Oil Corporation v. Gard¬ 
ner, 50 S W.2d .')37, 244 Ky. 176. 
La.—Carey v. Dalgarn Const. Co., 130 
So. 344. 171 La. 246. 

Me.—Bates St. Shirt Co. v. Waite. 

156 A. 293. 130 Me. 3.52. 

Md.—^Williams v. Salisbury Ice Co.. 
3 A.2d 507. 

Mich.—Barrows v J N. Fauver Co. 
274 N.W. 325. 280 Mich 553—Wag¬ 
ner Electric Corporation v. Hy¬ 
draulic Brake Co., 257 N.W. 8S4, 
269 Mich. 560. 

Mo —Putnam v. Juvenile Shoe Corpo¬ 
ration, 269 S.W. 593, 307 Mo. 74. 
40A.Ln 1412. 

N.J.—Mayer v. Oxidation Products 
Co., 159 A. 377, 37S, 110 N J.Kn 
141—Madsen v Burns Bro.s., 155 
A. 28, lOS X J.Eq. 275 
N.Y.—City Bank Fanners* Trust Co 
V. Hewitt Realty Co., 177 NE 309. 
257 N.Y. 62, 76 A UR. 881, affirm¬ 
ing 245 NY.S. 782. 231 App.Div. 
702—Jones v Van Heusen Charles 
Co., 246 N.T.S. 204, 230 App.Div. 
694—People ux rel. Western Un¬ 
ion Telegraph Co. v. Public Serv¬ 
ice Commission of New York, Sec¬ 
ond Dist.. 183 N.Y.S. 659. 192 App. 
Div. 748, reversed on other grounds 
129 N.E. 220. 230 N.Y. 96. 12 A.L.R. 

* 960, amendment of remittitur de¬ 
nied 130 NE. 933, 230 N.Y. 667— 
llollender v. Rochester Food Prod¬ 
ucts Corporation, 207 N.Y.S 319. 

[ 124 Misc 130, affirmed 212 N.Y.S. 

833, 215 App.Div. 751, affirmed 152 
N.E. 271, 242 N.Y. 490. 

* Ohio.—^Menke v. Gold Medal Oil Co., 

191 N.E. 472, 47 Ohio App 180. 
Or.—Guthrie v. Frank, 42 P.2d 913, 
149 Or. 658. 

I Wash.—Cardiff v. Johnson, 218 V 
269. 126 Wash. 454. affirmed 222 
P. 902, 126 Wash. 4.54. 

Wis.—Thauer v. Gaebler, 232 N.W. 
661, 202 Wis. 296—Polacheck v. 

Michiwaukee Golf Club Land Co., 
223 N.W. 233. 198 Wis. 78. 

14a C.J. p 340 note 50. 
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ferred upon it by statute, particularly when the 
business of the corporation is being successfully 
conducted,®! or when the court’s intervention may 
result in loss,®2 or when the complaining stockhold- 
,er has an adequate remedy for the acts complained 
of.®® Furthermore, the court cannot examine the 
internal affairs of a corporation of its own accord; 
its jurisdiction must be invoked by parties in inter¬ 
est.®^ 

The court will not interfere where the act com¬ 
plained of is clearly within the chartered powers of 
the corporation,®® or where the ground of the com¬ 
plaint is a mere formal irregularity in the execu¬ 
tion of the corporate power;®® nor has a court ju¬ 
risdiction in equity of an information by the attor¬ 
ney general against a private trading corporation 
whose proceedings are not shown to have injured 
or endangered any public or private rights, and are 


objected to solely on the ground that they arc not 
authorized by the act of incorporation, and are 
therefore against public policy.®^ On the other 
hand, in the exercise of its equitable jurisdiction a 
court will interfere to protect the rights of a mi¬ 
nority stockholder, as appears in § 520 supra, or the 
rights of the public,®® from threatened injury 
through the unlawful acts of the officers of the cor¬ 
poration, or the majority stockholders, or, in the 
case of gross mismanagement, will appoint a re¬ 
ceiver to take over the assets and administer the 
affairs of the corporation under the direction of the 
court.®® 

Not only will the court enjoin the commission of 
unlawful acts, but it will exercise its control over 
corporations in the use of their property, so far as 
may be necessary to secure the proper discharge of 
the duties which the corporations owe to individu- 


Intervention by court with respect 
to: 

Callingr of stockholders’ meeting 
see supra fi 558. 

Compensation of offleers see supra 
9 806. 

Declaration of dividends see supra 
9 466. 

Discretion of directors see supra 9 
743. 

Election of corporate officers see 
supra 99 7IK, 720, 725 

Management of corporate affairs 
by majority stockholders see su¬ 
pra 9 496. 

Removal of corporate officers see 
supra 9 738 

“It may be slated generally that 
the law is that a majority of the 
stockholders, or, intervening their 
mecting.M, the trustees, shall manage 
and control the affairs of a corpora¬ 
tion, and that every corporation is 
controlled and dominated by the will 
of the majority stockholders without 
the power of the courts to interfere, 
provided, however, that such domina¬ 
tion is not exercised unlawfully or 
inequitably.”—Smith v. Nevada Cop¬ 
per Mining, Milling & Power Co., 242 
P. 367, 370, 137 Wash. 317. 

Actual or constructive fraud 

(1) “Courts will not substitute 
their Judgment for that of the gov¬ 
erning body of private corporations, 
except in the case of actual or con¬ 
structive fraud ”—United Milk Prod¬ 
ucts Corporation v. Dovell, C.C.A. 
Ohio, 75 F.2d 923, 927, certiorari de¬ 
nied Dovell V. United Milk Products 
Corporation, 55 S.Ct 831, two cases, 
295 U.S. 751, 79 L.Ed. 1696. 

(2) However, it has been held that 
it is only where actual fraud, and 
not alleged constructive fraud, is es¬ 
tablished, that the courts should in¬ 
terfere.—Rogers v. Guaranty Trust 
Co. of New York. C.C.A.N.Y., 60 F. 


2d 114, 119. affirming. D.C., 60 F. 
2d 106, certiorari granted 53 S.Ct 

80. 287 U S. 686, 77 U Ed. 512, revers¬ 
ed on other grounds 53 S.Ct 295. 288 
US. 123. 77 L..Kd. 652, 89 A.L.R. 
720. 

Waste or spoliation 

(1) “The superior court has . . . 
extensive jurisdiction In any case 
pending before it for the purpose of 
enabling it to protect corporate prop¬ 
erty against waste or .spoliation, and 
to .safeguard the rights of all per¬ 
sons interested therein.”—State ex 
rol. Gardner v. Superior Court for 
King County, 66 I’2d 1315, 1317, 186 
Wash. 134. 

(2) Chancery court has jurisdic¬ 
tion to inquire into operation of busi¬ 
ness of corporation substantially 
owned by decedent when its affairs 
were taken over by purported exec-u- 
tor under void will and allegedly dis¬ 
sipated pending petition to revoke 
the will,—Central Farmers’ Trust Co. 
V. Plnkham, 146 So. 563, 108 Fla. 355. 
Officers not acting independently 

Where the officers of a corporation 
arc not acting Independently, as 
where the corporation and another 
corporation with which It is con¬ 
tracting are under common control, 
the rule that the court will not sub¬ 
stitute its Judgment for that of the 
corporation’s officers is not applica- 
lile.—Idaho Power Co. v. Thompson, 
D.C.Idaho, 19 F.2d 547. 

81. Ill.—-Hall V. Woods, 156 N.E. 
258, 325 111. 114. 

Possibility of future dissension 

“The court cannot anticipate and 
will not Interfere with the busi¬ 
ness of a prosperous going concern 
on the possibility, or even the prob¬ 
ability, of future dissension in the 
management.”—Hall v. Woods, supra. 

aOL N.Y.—Rabenold v. Associ&ted 
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Gas & Electric Co., 266 N Y.S. 520. 
148 Misc. 507. 

83 . La—Carey v. Dalgarn Const. 
Co., 130 So. 344, 171 La. 246 

Under statute 

A statute giving courts of equity 
supervision and control of corpora¬ 
tion does not grant jurisdiction as 
to remedies adt^quale at law.—CVlla 
v. Davidson, 156 A 99, 301 Pa. 389 

84 . Dt'l.—Allied Ch<*mi<*al * liye 
Corporation v. Steel & Tube Co 
of America, 127 A. 414, 14 Del.Ch 
368. 

Complaint of creditors 

Court will not interfere in trans¬ 
action whereby mortgage notes were 
issued by corporation in lieu of or In 
the pun'hase of preferred stock, in 
absence of complaint by (‘r<*dltors 
—Modual .Arts Bldg. Co v Southern 
Finance Development (^)., C.C.A. 
Tex., 29 F2d 969. 

85 . Pa.—C. (). St ruse & Sons Co. 

V. Reading Co., 13 Pa.Dist. & Co. 
353, affirmed 153 A. 350, 302 Pa. 
211—Turnpike Co. v. Jenkintow'n 
R. Co., 4 PaDist. 8. 

“The courts must give to corpo¬ 
rations such rights and privileges as 
the Legislature has conferred upon 
them.—Slate v. Belden, 236 N.W. 642, 
543, 205 Wis. 158. 

86 . Ky.—Dudley v. Kentucky High- 
school. 9 Hush. 576. 

14a C.J. p 341 note 67. 

87 . Mass.—Attorney-General v. Tu¬ 
dor Ice Co., 104 Mass. 239. 6 Am.R. 
227. 

88 . Neb.—State v. Lincoln Tract. 
Co., 134 N.W. 278, 90 Neb. 6.36. 

14a C.J. p 340 note 48. 

89 . Ky.—Graham v. McAdoo, 123 S 

W. 260, 135 Ky. 677. 

Appointment of receiver in action be¬ 
tween stockholder and corporation 
generally see supra 9 528. 
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als or to the public, and this rule is especially ap¬ 
plicable to public service corporations.®^ The 
court's power, however, is limited to securing a 
proper discharge of the duties of a corporation to 
individuals and public, and if a corporation is per¬ 
forming its full duty in this regard, a court will not 
interfere to control the use by a corporation of its 
property in ways authorized by its charter, and not 
incompatible with the public interest.®^ 

Continuing supervision. Although a court will 
be slow to enforce, by mandatory injunction or spe¬ 
cific performance, the performance of the condi¬ 
tions under which a corporation exercises a fran¬ 
chise because of the continuing supervision which 
the enforcement of such an order or decree would 
entail upon the court, nevertheless this is not a con¬ 
clusive obstacle.®^ 

§ 985. Taking Custody of Corporate Assets 

Courts cannot take custody of corporate assets, in 
the absence of express statutory authority, except in 
cases of extreme necessity. 

Courts have no jurisdiction to take over the cus¬ 
tody of corporate as.sets and commit it to an officer 
of the court in the absence of express statutory au¬ 
thority, except in cases of extreme necessity, and 
^^hat are cases of extreme necessity in the absence 
of the statutes is often quite difficult to determine.®*’ 
It IS a general rule that insolvency of a corpora¬ 
tion affords a sufficient reason for the appointment 
of a receiver of the corporate jirojicrty and fran¬ 
chises.®'* 

Under a charter reserving to the state power to 


repeal or annul a corporation charter, the legisla¬ 
ture may take away the custody of the assets of a 
corporation from its directors and commit it to an 
officer of the state pending an investigation into the 
solvency of the corporation, where the public in¬ 
terest and rights of creditors require it.®® 

Where the property or effects of a corporation 
arc seized or sequestered under statutory authoriza¬ 
tion, a provision in the statute for some mode of ju¬ 
dicial proceedings for the purpose is not essential to 
the validity of the statute.®® 

§ 986. Visitation 

The visitatorial power, which is the power to examine 
into the affairs of a corporation in order to supervise, 
direct, and control Its management, rests in the state, and 
is exercised through its courts, commissions, and officers. 
The visitatorial power of a court of equity is dependent 
on statute. 

By “visitation of corporations” is meant the act 
of examining into corporate affairs; the person au¬ 
thorized to make such examination is called the 
visitor; and the purpose of visitation is to super¬ 
vise, direct, and control the management of the cor- 
]K)ration.®'^ The visitatorial, or visitorial, power 
over corporations is in the state,®* and is exercised 
through the medium of its courts,®® or officers and 
commissions,^ or through visitors appointed by the 
legislature.*^ 

W hile It has been held that a state has an un¬ 
doubted right to require full information from a 
corpurjition as to all of its business, on the ground 
that It has the right to know what its creature is 
doing,** it has also been held that the state, repre- 


90. Va --Dnnvilh" & W. R v, 

Lyl)rook, 6S S K. 10G6, 111 Va 6r.i, 
Aiin.t'as RHL’A ITS. 

91. Va—Uanvillf & W. U Co. v. I^y- 
brook, supra 

Railroad aupplying warehouse space 

Thu.s, while* It railro.'id corporation, 
whose duty is to afford siifTicicnt 
railroad facilities to the puhlic, may 
al.so rent to iirivntc interests surplus 
sloraKc space for warchou.se pur- 
po.ses, u court will not interfere to 
compel a railroad, which is etivint? 
adequate railroad service, to allot 
warehouse space to some individuals 
simply hccau.se the railroad is ffivinp 
it to others.—I^anville, & W. R. Co. 
V. Lybrook, .supra. 

92. Ohio—Milford v. Cincinnati, 
etc., Trai t. Co., 26 Ohio Cir.Ct. 271. 

93. Mo.—Ford v. Kansas CHy, etc., 
R. Co., 62 Mo.App. 429. 

94. U.S.—Gape v. Riverside Trust 
Co., C.C.Cal., 166 P. 1002, appeal 
dismi8.sed 31 S.Ct. 224, 218 U.S. 
690, 54 L.Ed. 1210. 

10 C.J.S.-20 


Mo - P^ord V. Kansas City, etc., R. 

Cu.. 62 Mo.App. 4.29. 

Ri'ceivcrship and insolvency sec in- 
tra §§ 1372-1674. 

95. U S.—Liothrop v. Stedman, C.C., 
16 F.Cas No 8,519, 13 Hlatchf. 134. 
42 Conn. 583. 

96. N.Y.—IVople v. Osborn, 57 Barb 
663. 

97. Okl—Gilmer Oil Co v. Ros.s, 62 
r2d 76, 79. 178 Okl 125, citing 

CorpuB Juris. 

ra.—Thomp.son v. Southern Connells- 
ville Coke Co., 112 A 533. 534, 269 
ra 500, quotini; Corpus Juris. 

14a C.J. p 341 note 79. 

98. Okl.—Gilmer Oil Co. v. Ross, 62 
r.2d 76, 178 Okl 125. 

I lu C J. p 341 notes 81. 83. 

Visitatorial power over: 

Kleeniosynary corporations see 
Charities $$ 49, 54. 

Foreign corporations see Infra §§ 
1879-1883. 

“The state has visitorial or super¬ 
visory power.s over the business of 
all corporations which are given life 
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by the people.”—Lehrieh v. Sixth 
Avenue Bancurporation, 296 N.Y.S. 
358. 362, 251 App.Div. 391. 

Development of concept of vlsitatori- 
al power 

N J —Ma.ver v Oxidation JToducls 
Co, 159 A 377. 1 10 N .l.Kq 141. 
citing Corpus Juris. 

99. Okl.—Gilmer Oil Co. v. Ross, 62 
r.2d 76, 78, 178 Okl. 125, citing 
Corpus Juris. 

14a C J. p 342 note 87. 

1. Okl.—Gilmer Oil Co. v. Ross, su¬ 
pra. 

14a C.J. P 342 note 88. 

2. Va—Bewis v. Whittle, 77 Va. 
415. 

3. Minn—Slate v. U. S Plxpress Co.. 
S3 N.W. 465, 81 Minn. 87, 83 Am. 
S R. 3G6, 50 L H.A. 667. 

Corporations enjoyingr special fran¬ 
chises 

“In order to protect the public 
from 'monopolies, unlawful combina¬ 
tions, and unreasonable exactions 
from corporations enjoying^ special 
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senting th« general public, has no interest in the 
disposition of the funds of a private corporation, 
and has no right to information thereof, except in 
cases where the disposition of its funds may af¬ 
fect its ability to perform its full duty toward the 
public.^ A constitutional provision giving the 
state visitatorial powers over corporations does not 
give the state the right to inspect the corporate 
books in a mere adversary proceeding to which the 
state is a party.® 

Potver of court of equity. A court of equity has 
no visitatorial power over corporations unless it 
has been specifically given that power by statute:® 
and when the visitatorial power is given by statute, 
its extent and meaning are limited by the words of 
the statute, which must specify what the visiting 
power shall be.^ An equity court, under a statute 
giving it visitatorial jurisdiction and power over the 
disposition of funds and property of the corpora¬ 
tion by its officers, may remove the directors and 
order an election, and may appoint a receiver and 
enjoin dissipation of corporate assets, but it can¬ 
not, whether under such statute or under its general 
equity jurisdiction, at the request of the stockhold¬ 
ers of one corporation, exercise visitatorial power 
over another and wholly independent corporation 


by way of assuming direction of its affairs or man¬ 
agement.® 

Corporation's duty to supply information. Where 
state officers or commissions have the legal right to 
call upon corporations for information as to their 
business, the corporations cannot be permitted to 
determine for themselves whether or not they will 
answer; it is their duty to answer candidly, so far 
as reasonably possible, and to state the facts which 
they claim excused them for not answering more 
fully.® The fullness of the answers required will 
depend upon the purpose for which information is 
sought and the extent of the examination required 
to furnish it in a particular case.^® 

§ 987. Returns and Reports 

The state hat the power, sublect to constitutional 
limitations, to compel a corporation to render reports to 
it; the purposes of such reports are to give notice to the 
public of the corporation’s condition, and to enable the 
corporation’s tax to be computed. 

The state has the power to compel a corporation 
to render reports or returns to it.*^ This power, 
however, is limited, and the state cannot compel re¬ 
ports to be made to it which involve the doing of 
official acts which the constitution forbids.^2 Qiu- 


franchises and privileges, the state 
has the riKht to exercise a visitorlal 
power over them.”—Venner v. Chica¬ 
go City Hy. Co., 92 N.E. 643, 647, 246 
Ill. 170, 138 Am.S.R. 229, 20 Ann.Cas. 
607, reversing 152 lIl.App. 398. 

4. WIs.—State v. Milwaukee Electric 
R., etc., Co., 116 N.W. 900, 136 Wis. 
179, 18 L.R.A.,N.S.. 672. 

14a C.J. p 342 note 1. 

5. Okl.^State v. Chickasha Milling 
Co., 71 P.2d 981, 180 Okl. 611. 

Access to corporate books generally 
see infra 5 088. 

6. N J —Mayer v. Oxidation Prod¬ 
ucts Co., 159 A. 377, 110 N.J.Eq. 
141. 

Okl.—Gilmer Oil Co. v. Ross. 62 P.2d 
76. 78, 178 Okl. 125, citing Corpos 
Jnxls. 

14a C.J. p 342 note 3. 

Abolition of equity eonrt 

Where a court of equity has had 
visitatorial power under a state stat¬ 
ute, but the court is afterward abol¬ 
ished, its powers do not devolve on 
the court of law where the statute 
dees not so provide.—Kattenstroth v. 
Astor Bank, 9 N.Y.Super. 632. 

7. N.Y.—In re Norton. 161 N.Y.S. 
710, 97 Misc. 289. 

14a C.J. p 342 note 8. 
limitations 

The court may be limited to an ex¬ 
amination of the books and the cor¬ 
poration’s accounts, and to stating 


by final order whether there has been 
a misappropriation of its funds, 
without power to order any ac¬ 
count to be paid back, or to give any 
direction for the future, disobedience 
of which can be punished as a con¬ 
tempt.—In re Norton, supra. 

A rsferso appointed to take the ac¬ 
counts of the corporation may not be 
limited to taking and stating the ac¬ 
count, but may examine officers and 
witnesses regarding misappropriation 
of funds.—In re Norton, supra. 

8 . Mich.—Nay v. Mid-West Petro¬ 
leum Corporation, 256 N.W. 564, 
268 Mich. 578. 

9. Minn.—State v. U. S. Express Co., 
83 N.W. 465, 81 Minn. 87. 83 Am. 
S.R. 366, 50 1..R.A. 667. 

la Minn.—State v. U. S. Express 
Co., supra. 

11. Pa.—Germantown Trust 0o. v. 
Powell, 103 A. 696, 260 Pa. 181. 
184. 

14a C.J. p 343 note 21. 

Duty to furnish statement of affairs 
to stockholders see supra S 611. 
Snspsasioa of corpomto powers 
(1) Under a statute providing that 
the corporate powers shall be sus¬ 
pended upon the corporation's fail¬ 
ure to file a report as required by 
the statute, a corporation cannot en¬ 
force a contract into which it entered 
while it was in default.—Mishke v. 
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Eddy Realty Co., 217 N.W. 900, 241 
Mich. 501. 

<2) Dissolution or forfeiture of 
franchise for violation of stntuteH 
generally see infra 6 1665. 

18. Pa.—Germantown Trust Co. v. 

Powell, 103 A. 696, 260 Pa. 181. 

“In the exercise of Us right of vis¬ 
itation. for purposes of taxation and 
regulation, or to facilitate the accom¬ 
plishment of any other proper end. 
the State has power to compel Corpo¬ 
rations to render it reports: but it 
cannot do this for the avowed pur¬ 
pose of enabling one of its officials 
to do something which the Constitu¬ 
tion forbids or, even to acconipllsh a 
proper end, in a manner prohibited 
by the organic law."—German town 
Trust Co. v. Powell, supra. 

Statutes held oonstltntloaal 

(1) A statute requiring corpora¬ 
tions to file annual reports, although 
exempting corporations paying the 
maximum filing fee from doing so.— 
Gray v. Central Florida Lumber Co., 
141 So. 604, 104 Fla. 446, denying re¬ 
hearing 140 So. 320, 104 Fla. 446, and 
certiorari denied Central Florida 
Lumber Co. v. Gray, 63 S.Ct. 84, 287 
U.S. 634, 77 L.Ed. 549. 

(2) A statute rt^quiring certain 
membership corporations to file, with 
the secretary of state, a list of their 
members, together with their con¬ 
stitutions and membership oaths.— 
People of State of New York ex rel. 
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of the purposes of such reports is to give notice 
to the general public, and to those dealing with the 
corporation, of its condition,^^ and the filing of a 
report constitutes such notice another purpose 
for requiring such reports is to enable the secre¬ 
tary of state to compute the tax which the corpora¬ 
tion shall be liable to pay.i® 

Particular statutes providing for the filing of 
reports by corporations have been construed with 
respect to questions as to what corporations are 
within the scope of the statute,^® what information 
is to be included in the report,!^ and other mat- 
ters.i® 

The statutory liability of officers for corporate 
debts because of their failure to file reports as re¬ 
quired by statute is considered in § 895 supra, and 


i 988 

their liability for filing false reports, in § 896 su¬ 
pra. 

§ 988. Access of Public to Corporate Books 
and Records 

Statutes providing that a corporation Is to make Its 
books and records available for Inspection, or to post 
Information, may benefit the general public and persons 
dealing with It; anyone Injured by the corporation’s 
failure to comply may sue for damages, or to enforce 
performance. A demand for examination, accompanied 
by a statement of purpose. Is essential to the right to 
examine. 

Statutes providing that the books and records of 
a corporation are to be made available for inspec¬ 
tion, or that certain information be posted by the 
corporation, may serve to benefit the public gener¬ 
ally and those persons dealing, or desiring to deal, 
with the corporation and it is not a violation of 
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Bryant v*. Zimmerman. 49 S Ct. 61. 
278 U.S. 63. 73 L..Ed. 184, 62 A.T^.R. 
785. Mflirmlng People ex rel. Bryant 
V. Zimmerman, 160 N.E. 497, 241 N. 
T. 405, 4 3 A.L.R. 909, which affirmed 
People of Stale of New York ex rel. 
Bryant v. Zimmerman, 210 N.Y.S. 
269, 231 App.Div. 414, affirming: Peo¬ 
ple ex rel. Bryant v. Sheriff of Erie 
County. i>06 N.Y.S. 533. 123 Misc. 859. 

13 . Anz.—Monterey Water Co. v. 
Voorhees, 43 P.2d 196. 45 Ariz, 
338. 

MasH.—United Oil Co. v. Kaper 
Transp. Co.. 173 N R 692, 273 Mass. 
375—Empire Laboratories, Inc , v 
(fOlden DistrilmtlnET Corp., 164 NE 
772, 266 Mass. 418. 

Mich.—Mishke v. Eddy Realty Co., 
217 N.W. 900. 241 Mich 501—Peo¬ 
ple V. Robinson, 217 N.W. 902, 241 
Mich. 497. 

14. Ark.—Cilleylen v. Schoolfleld, 36 
S.W.2d 356, 183 Ark. 143. 

15. Mich.—Mishke \. Eddy Realty 
Co., 217 N.W, 900, 241 Mich. 601— 
People V. Robinson, 217 N.W. 902, 
241 Mich. 497. 

16. Xzemption construed 

A statute providliiR that reports 
are to be filed by corporations •‘ex¬ 
cept in the case of corporations of 
the first class and co-operative agri- 
cuiturai associations not having cap¬ 
ital stock and not conducted for prof- 
il*' was held to exempt all corpora¬ 
tions of the first class, the words 
“not having capital stock and not 
conducted for profit” being held to 
modify only “co-operative agricul¬ 
tural associations.”—In re Capital 
Stock and Corporate Loans Reports. 
10 Pa.Dist. & Co. 222—In re Capital 
Stock Reports, 10 Pa.Di8t. & Co. 166. 

Oats of incorporation 

Under a statute requiring that the 
report show, among other things, the 
condition of the corporation at the 


end of the preceding year, it is no 
excuse for a corporation's failure to 
file a report that It had not been in 
existence at that time, since the re¬ 
port should be filed to furnish other 
Information required.—^Mishke v. Ed¬ 
dy Realty Co.. 217 N.W. 900, 241 
Mich. 501. 

BaUway corporation croatod by 

spooial act prior to the passage of 
the General Incorporation I«aw was 
held to he subject to a provision of 
that law that “it shall be the duty 
of every . . . corporation created 

under the provisions of this chapter, 
as well as every corporation operat¬ 
ing a railway line under this chapter, 
to make an annual report to the 
stockholders.”—State v. Front & Un¬ 
ion Bt, Ry. Co., 104 A. 154, 165, 7 
Boyce, Del., 126. 

17. ’’Whole amount of capital em- 
ployod” 

A statute requiring that the annual 
report made and filed by corporations 
shall show “the whole amount of 
capital employed by the company in 
its business” is construed to moan 
the entire capital of the corporation 
wherever employed, and not to be re¬ 
stricted to capital employed in the 
state.—Barney v. Daniels, 32 Ind. 
19. 

Impossibility of fuznishing informa. 
tion 

Where it is impossible for a cor¬ 
poration to comply with a statute re¬ 
quiring the report to show the names 
and places of residence of all mem¬ 
bers of the corporation, because of 
the constant change in the ownership 
of the shares, a statement to that 
effect is a sufficient compliance with 
the statute.—Barney v. Daniels, su¬ 
pra. 

la Bstonsion of time 

The act of the secretary of state In 
permitting a corporation to file a re¬ 
vised report subsequent to the pre¬ 
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scribed date, without his complying 
with the statutory requisites for 
granting an extension of time, was 
held to be a mere irregularity, and 
construable as an extension.—R. C. 
Mahon Co. v. Molln, 233 N.W. 431. 
252 Mich. 606. 

Votlco to corporation 

Under a statute providing that cer¬ 
tain corporations shall file annual 
reports, that failure to do so sub¬ 
jects the corporation to a penalty, 
and that the failure of its officers 
to make such report after a written 
request so to do would subject them 
to penalties, notice need not be giv¬ 
en to the corporation to render it lia¬ 
ble for violation of the statute.— 
State ex rel. Coco v Farmerville 
Light & Power Co.. 80 So. 268, 144 
La. 241. 

Boports required by two etatutee 

(1) Where each of two statutes re¬ 
quires corporations to furnish infor¬ 
mation, corporations must supply the 
information required by both acts.— 
People V. Robinson. 217 N.W. 902, 
241 Mich. 497—Mishke v. Eddy Real¬ 
ty Co., 217 N.W. 900, 241 Mich. 601. 

(2) However, one report embody¬ 
ing all the information required by 
the two acts will be sufficient.—Peo¬ 
ple v. Robinson, supra. 

19. Iowa.—Board man v. Marshall¬ 
town Grocery Co., 76 N.W. 343, 105 
Iowa 445. 

N.J.—Huyler v. Cragin Cattle Co., 2 
A. 274, 40 N.J.Eq. 392. 

Place of keeping records generally 
SCO supra f 191. 

Right of: 

Creditors to inspect records see su¬ 
pra S 191. 

Stockholders to inspect books and 
records see supra SS 501-610. 

Oorporatioa not within requirsmsat 

Sections of a code which require 
that “every corporation formed un- 
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the constitutional prohibition against unreasonable 
searches and seizures for a corporation to be re¬ 
quired to produce its books and records for inspec¬ 
tion by the statc.2^^ When inspection is* denied, or 
posting neglected, anyone injured thereby may have 
his action for damages, or may enforce perform¬ 
ance by appropriate action .21 

Where, under the statute, an order of court is 
necessary to bring the books of a corporation with¬ 
in the state for inspection, the form and substance 
of the order must be governed by the object for 
which the books are to be produced .22 

Demand; * statement of purpose of examination. 
It is essential to the existence of the right to exam¬ 
ine that a demand for such examination shall have 
been made, accompanied by a statement revealing 
its purpose and object.23 

Statutes as penal or remedial, A statute which 
subjects corporations to an action for penalties for 
willfully neglecting or refusing to allow a stock¬ 
holder or judgment creditor to examine its stock- 
hooks has been held to be highly penal,24 and, as 
appears in § 992 a infra, is to be strictly construed; 
but a statute which provides, in effect, that a cor¬ 
poration's charter may be declared forfeited for its 
failure to permit an inspection of its books in a 
proper case has been held to be highly remedial, al¬ 
though penal in character,25 and, as appears in § 
992 a infra, is to be construed liberally. 

An execution creditor of a stockholder has no 
right in the absence of statute, to an inspection of 
the corporation’s stock book, or to a discovery 
from the corporation of the extent of the defend¬ 
ant's holdings.26 Under a statute declaring that 
when execution shall be levied on the stock of the 


defendant in any corporation, upon the officer's de¬ 
claring the fact of the levy, the corporation shall, 
under penalty of being liable for the judgment, 
furnish a statement of the amount of defendant’s 
stock, a corporation is not liable where it does not 
appear that defendant owned any stock whatsoever 
in the corporation.27 

§ 989. Designation of Place of Business and 
of Agent for Service of Process 

Under • statute requiring corporations to have a 
known place of business In the state, and an agent there 
on whom process may be served, It Is unlawful for a cor¬ 
poration to do business in the state before complying. 
The agent must be present at the designated place of 
business at all reasonable times. 

Under a statute which requires corporations or¬ 
ganized thereunder to have a known place of busi¬ 
ness in the state, and an authorized agent thereat 
on whom process may be served, it is unlawful for 
any corporation to carry on any business in the 
state before it has complied with the statutc.2*> Un¬ 
der a provision requiring corporations, when a 
change of agents is made, to file a statement of 
such change, and providing that until such filing 
the former agent shall continue in that jcaj>acity, it 
is not unlawful for a corporation to do business 
pending the filing of a statement aiipointing a new 
agent. 29 

Such a statute docs not require the agent of a 
corporation, designated by it as one on whom proc¬ 
ess may be served, to reside at its place of business, 
but he must be present at the designated place of 
business at all reasonable times.^O 

§ 990. Requiring Acceptance of Constitution 

A corporation's failure to file acceptance of the state 


der this subchapter'* keep a stock- 
book to be open for inspection by 
certain parties are not applicable to 
a corporation not formed under that 
subchapter.—Morg^an v. Howard, 293 
F. 650, 54 App.D.C. 3. 

aa U.S—Hale V. Henkel, N.T., 26 
S.Ct. 370, 379, 201 U.S. 43, 50 L. 
Eel. 652. 

Ill.—I'coplc V. Reynolds, 182 N.E. 
754, 756, 350 Ill. 11. 

"It would be a strange anomaly 
to hold that a state, having char¬ 
tered a corporation to make use of 
certain franchises, could not, In the 
exercise of its sovereignty, inquire 
how these franchises had been em¬ 
ployed, and whether they had been 
abused, and demand the production 
of the corporate books and records 
for that purpose.” 

U.S.—Hale v. Henkel, supra. 

Ill.—People V. Reynolds, supra. 


21. Iowa.—Boardman v. Marshall¬ 
town Orocery Co., 75 N.W. 343, 106 
Iowa 445. 

22. N.J.—Huyler v. Cragin Cattle 
Co., 2 A. 274, 40 N.J.Eq. 392. 

23. Ill —Venner v. Chicago City R. 
Co., 92 N.K. 643, 246 Ill. 170, 138 
Am.SR. 229, 20 Ann Cas. 607. re¬ 
versing 152 lll.App. 398. 

Wash.—State • ex rcl. Johnston v. 
Welch's Market, 23 P.2d 569, 173 
Wash. 426. 

24L N.y.—Moore# v. Educational 
Travel Inst., 151 N.Y.S. 929, 89 
Misc. 369. 

25. N.J.—Huyler v. Cragin Cattle 
Co., 2 A. 274, 40 N..l.Kq. 392. 

Dissolution or forfeiture of franchise 
for violation of statute see Infra 
§ 1665. 

26. Va.—Lipscomb v. Condon, 49 S. 
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R 392, 56 W.V.a. 416, 107 Am.S.R. 
038. 67 LR.A. 670. 

27. Ala.—Roe v. Durham, 71 So 109, 
195 Ala. 584. 

28. Ky.—House v. Bank of Lewis- 
port. 198 S.W. 760. 178 Ky. 281. 

Service of process upon ci>rporation 
generally see infra SS 1305-1322. 

29. Ky.—House v. Bank of Lewis- 
port, supra. 

30i Ky.—Paducah Cooperage Co v. 
Commonwealth, 93 S.W. 12, 122 Ky. 
755, 29 Ky.L. 304. 

Agent becoming nonresident 

A corporation which has filed its 
statement with the secretary of 
state, designating its place of busi¬ 
ness and its agent for service of 
process, is not liable to the penalty 
prescribed by the statute on the 
agent's becoming a nonresident of 
such place.—Paducah Cooperage Co. 
V. Commonwealth, supra. 
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constitution will not deprive It of the protection of the 
state's police provisions, even though the constitution 
provides that such failure shall deprive it of the benefit 
of future legislation. 

The failure of a corporation to file in the office of 
the secretary of state an acceptance of the provi¬ 
sions of the state constitution will not operate to de¬ 
prive it of the protection of the police provisions of 
the stale, such as a statute designed to prevent in¬ 
jury to property by mobs, even though the consti¬ 
tution provides that such failure shall deprive the 
corporation of the benefit of future legislation.^^ 

§ 991. Enforcement of Statutory Regulations 
in General 

Corporate duties and obligations imposed by charter 
or statute may be enforced by proceedings in appropriate 
tribunals; enforcement Is ordinarily at law by man¬ 
damus, although mandatory proceedings may be institut¬ 
ed in equity where authorized by statute or where the 
remedy at law is inadequate. 

Corporate duties and obligations imposed by 
charter requirements or by express statutory provi¬ 
sions may be enforced by proceedings in appropri¬ 
ate tribnnals.32 As appears in § ^^84 supra, the 
court will not only enjoin the commission of un¬ 
lawful acts, but will also exercise control over the 
corporation’s use of its property so far as may be 
necessary to secure the proper discharge of the du¬ 
ties which It owes. I'.nforcement is ordinarily ob¬ 


tained at law, by mandamus, and not in equity,^^ 
although mandatory proceedings may be instituted 
in equity where authorized by statute, or where un¬ 
der the circumstances of the case, the remedy at 
law is inadcquatc.3^ Such action, when brought by 
a private citizen, must be by one who has some 
personal interest therein.**® 

The propriety of an information in the nature of 
quo warranto in case of the usurpation or illegal 
user of coniorate franchises is considered in the C. 
J.S. title Quo Warranto §§ 12-14, also 51 C.J. p 320 
note 68-p 323 note 16. 

§ 992. Penalties and Enforcement Thereof 

a. Tn general 

b. Proceedings to enforce 

a. In General 

Statutes regulating corporations and providing penal¬ 
ties must be strictly construed, unless highly remedial; 
but a construction defeating the operation of the law is 
not warranted. Under a statute imposing a penalty for 
any refusal or neglect to comply, a penalty cannot be 
imposed for each and every refusal or neglect up to the 
time of suit. 

Statutes regulating corfioralions and providing 
IKMiallics for iheir violation must be strictly con¬ 
strued,'*® although a statute, penal in character, 
w'hich IS higlily remedial is to be liberally con¬ 
strued.-^'^ This rule of strict construction does not. 


31. Ky—C’jihill V. TVrnno, 4I» S \V 
34 4, 50 .S.W. 19. 105 Ky. 531. 30 Ky. 
L 1451 

14a r..I. p 345 note 7$. 

32. S I>—ChicaKo, etc, R. ('o. ^ 

DmiKherty. 163 N.W. 715, 31) .S D 
147 

Certiorari is. in New JiTs^y, ihe 
appropiiaU writ hy whirh a <oipc>- 
ratioii, acting as ii slate hk’Mi- 

r>. nia> ia* ki-pt within the hounds 
of the aiitlunity ronferreii upon it, 
the transnre.ssion of which will re¬ 
sult 111 a direct invasion of lhi‘ pri¬ 
vate pi(U><*rty of the prosecutor — 
Sisters of (^harity v. Morris R (''o, 
81 A. 817. S3 N.J.Raw 214. iifflrincd 
86 A. 954. 8 4 N J Law 311). 50 L.U A . 
N.S., 236. allirmed 86 A. 956. 84 N.J. 
Law 421. 

33. Iowa.—Roardinan v. Marshall¬ 
town (Srocery t'o., 75 N \V. 343, 105 
Iowa 445 

14a C.J. p 316 note 81. 

Mandamus to prnate corporations 
gc^nerally see the C.J.S. title Man¬ 
damus §§ 211-237, also 38 C.J. P 
786 note 99-p 824 note 47. 

34. N.J.—Newark v. Erie R. Co.. 71 
A. 620, 75 N.J.Eq. 20. 

Injunctions to restrain of eompel 
corporate action see the C.J.S. ti¬ 


tle Injunctions §§ 98 103, also 32 
C.,I, p 234 note 62 p 239 note 28. 

35. Iowa.—Roardman v. Marshall¬ 
town <lro<-ery Co, 75 N.W. 343, 10.5 
Iowa 445. 

36. Tnd —Western Cnion Tel Co. v 
Hamilton, 50 Iml. ISl. 

Mass—Renson v Monson, etc, Mf^* 
ro. 9 Mete 562 
14a C J. p ,345 note 90. 

Willful violation 

(J) Cnder a statute subjecting 
coiporatioiis to an action fi*r penal¬ 
ties for willfully neBle\ tiiiB or re- 
fusiiiB to allow a stockholder or 
jiidBmeiil cn*dilor to exniiiine its 
smeU hook.s, there <*an be no recov- 
t*ry uiile.ss the neglect or refusal is 
willful, and >^liere it is shown that, 
failure of a corporation to show its 
sti)rk hook IS due to the fact that it I 
never issued certiftcates of stork, and 
had no stork hook to show', there is 
no w'lllful neprlect or refusal.—Moore 
V hMiieational Travel Inst, 161 N.V, 
S. 929, 89 Mlsc. 369. 

(2) Under a sliatute providing that 
“any corporation, or officer thereof, 
willfully failing or refusing to make 
reports os required” by the statute 
shall be subject to a fine, where the 
agent of u corporation w-hose dut.N 
It was to file a report had the lllmg 
in mind and had a memorandum j 
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about It including the date required 
for filing, and h.ad not onct looked it 
but had been inlorined by a subordi¬ 
nate oniciul that th«‘ Tcport had been 
made, so that it was cheeked off 
from the memorandum in good faith, 
and as soini as such official charged 
with the duty of filing bMined it had 
not b<*en filed the report was hastily 
prepared and filed at the first iirac- 
lieable lime, there wa.*? no “willful” 
failure to make report subjecting the 
corporation to fine - Danville Light, 
Power &, Traction Co \ (''ommon- 
weallh. 230 SW 38. 10. 191 Ky. 270. 

A technical failure to comply with 
the exact leltir of the statute does 
not sul^ject a corporation to the pen¬ 
alties provided for in the statute — 
Noilh, etc., RoRing Slock Co. v. Peo¬ 
ple. 35 N.E. 608, 147 111. 234, 24 L.R. 
A. 462 

37. N J. —Huyler v Cragin Cattle 
Co., 2 A. 274, 40 N.J.Eq 392. 
Failure to pay frauehiee tax 

That corporation contracts for sale 
of goods July 8, w’ilhout having paid 
franchise tax due July 1. does not 
render contract invalid t>r preclude 
action thereon, when* it pajs tax be¬ 
fore July 31, the dale on w'hich it 
would otherwise have become delin¬ 
quent.—Pai ker-Holladiiy Co. v. Bo- 
kum, 252 Ill.App 135. 
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however, warrant a construction which would, in 
many cases, defeat the operation of the law.^® 
When the regulatory statute contains no limitation 
as to the persons to whom it is applicable, the cor¬ 
poration is liable if the act in violation of the stat¬ 
ute is an act of the corporation itself, or of some 
officer or agent thereof acting within the scope of 
his authority.39 A statute providing for injunc¬ 
tion against a corporation cannot be utilized in sub¬ 
stitution for direct proceedings to investigate or 
punish corporate violations of a statute imposing a 
penalty for usury. 

The question whether a corporation is included 
by implication in the terms of a penal statute has 
been considered in § 8 supra. 

Wawer. The state’s right to enforce its regula¬ 
tions by bringing action against a corporation for 
l)cnaltics incurred by their violation may be waived 
by the state, and is waived when the slate revives 
the charter of the corporation after the offenses 
have been committed.^i 

Defenses. A corporation cannot plead as a de¬ 
fense to an action against it for penalties for viola¬ 
tion of a regulatory statute facts which in them¬ 
selves constitute a violation of the same or some 
other law .^2 

Amount. Statutes imposing a penalty on a cor¬ 
poration for any refusal or neglect to comply with 
the requirements of a regulatory statute, and not 
for each and every refusal or neglect, warrant the 
imposition of a single penalty only for all violations 
of the law up to the time of commencing suit for 
its recovery; a penally cannot be recovered for 
each offensc,^3 ^ven though the statute requires 
acts to be done by the corporation periodically, at 
stated times.^^ 


A statute imposing a penalty for failing to fur¬ 
nish reports to stockholders at their request, and an 
additional penalty for each day thereafter that the 
reports are not furnished, has been held constitu¬ 
tional.^® 

b. Proceedings to Enforce 

In proceedingt to enforce a corporation’s statutory 
liability for a penalty, o^neral rules relating to parties, 
venue, pleading, and evidence have been applied. In the 
light of the language of particular statutes. 

Parties, Under a statute so-providing, a person 
injured by the refusal or neglect of a corporation 
to comply with the requirements of a regulatory 
statute is entitled to sue for the penalties incurred 
thereby;^® but where a statute provides that the 
offending corporation shall forfeit “to the public” 
a fixed sum for every day the violation of the stat¬ 
ute continues, the right of action is given only to 
the people of the state.^^ The duty of instituting 
proceedings to recover the fines and penalties pro¬ 
vided for failure to make reports to the stale has 
been held to rest on the prosecuting attorney of the 
county w’here the corporation is located, and the 
proceedings should be brought in the name of the 
state, at the relation of such county.^* 

In the case of nonjoinder or misjoinder of par¬ 
ties, if no objection is made either by demurrer or 
answer the defect is held to be waived.^® 

Venue. Where it is provided by statute that pro¬ 
ceedings in penal actions shall be regulated by the 
code of practice in civil actions, the venue of penal 
actions will follow the rule governing civil actions, 
generally to the effect that the action must be 
brought in the county where the cause of action 
arose.®® 


38. Ind.—^Western Union TeL Co. v. 
Kamilton, 50 Ind. 181. 

14a C.J. p 345 note 91. 

39. U.S.—Hotchkiss v. Samuel Cup- 
pies Wooden-Ware Co., D.C.Mo., 53 
F. 1018—Tompkins v. Butterfield, 
CCMass.. 25 F. 556. 

14a C J p 346 note 93. 

60. N.J—^Kron v. Trenton Automo¬ 
tive Collateral Co., 124 A. 757, 96 
N.J.Kq. 162. 

41. La.—In re Mechanic's Soc., 31 
La.Ann. 627. 

14a C.J. p 346 note 95. 

• 48. Cal.—Chapman v. Doray, 26 P. 
605, 89 Cal. 52. 

Vallurs to maiataia olllce 
A corporation which is compelled 
by law to have an office cannot plead 
that it has no office, in defense of an 
action to recover a penalty for fail¬ 
ure to post certain reports in its of¬ 


fice in accordance with statutory re¬ 
quirements.—Chapman v. Doray, su¬ 
pra. 

43. U.S.— II. S. V. Brooklyn City & 
N. R. R. Co.. aC.N.y., 14 F. 284. 

14a C.J. p 347 note 18. 

44. U.S.—17, S. v. New York Guar¬ 
anty & Indemnity Co., D.C.N.Y., 27 
F.Cas.No.15,872, 8 Ben. 269. 

45. Ohio.—Harpster v. Big Four 
Coal Co., 172 N.E. 670, 36 Ohio 
App. 10. 

46. N.Y.—^U. S. Telegraph Co. v. 
Western Union Tel. Co., 56 Barb. 
46. 

Private right of action under penal 
statute see Actions 6 12. 

0ult bj another corporation 
Where the statute, in alluding to 
the parties who may maintain the 
suit, uses the words ^'person or per¬ 
sons," suit may be brought by an¬ 
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other corporation.—U. S Telegraph 
Co. v. Western Union Tel. Co., 56 
Barb., N.Y., 46, 63—14a C.J. p 346 
note 99. 

47. N.Y.—Billingham v. E. P. Glea¬ 
son Mfg. Co., 88 N.Y.S. 398, 43 
Misc. 681. 

A Stockholder cannot sue under 
such statute to recover the penal¬ 
ty.—Billingham v. E. P. Gleason 
Mfg. Co., supra. 

48. Mo.—State v. Mis.souri Explora¬ 
tion, etc., Co., 70 S.W. 1107, 97 Mo. 
App. 226. 

49. Mo.—State v. Missouri Explora¬ 
tion, etc., Co., supra. 

50. Ky.—Commonwealth v. Morrell 
Refrigerator Car Co., 112 S.W. 860, 
129 Ky. 738. 

Plaoo of, doing bnslnoss 

Regarding the venue of an action 
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Pleading. The declaration must present a case 
strictly within the provisions of the statute, and 
must directly aver every essential fact; it is not 
sufficient that an essential fact may be inferred 
from other allegations in the declaration.^^ How¬ 
ever, a petition which covers the cause of action 
given by the statute in the substantial language of 
the statute is good;^^ and a declaration need not 
aver unessential facts, especially such facts as are 
declared by the express terms of the statute to be 

immaterial.®^ 

Evidence. A stockholder seeking to recover the 
statutory penalty for the violation of a statute has 
the burden of proving that he made a demand for 


compliance with the statute, where such demand is 
a prerequisite, and that the demand was not com¬ 
plied with; and in the absence of evidence show¬ 
ing a proper demand, and the denial thereof, there 
can be no liability.®^ 

The fact that the person who sues to recover a 
penalty for refusal by a corporation to comply with 
the requirement of some statutory regulation has 
been discharged from the employ of defendant cor¬ 
poration has been held inadmissible in such suit, on 
the grounds that it has no bearing on his claim for 
the statutory penalty, and that it is calculated to 
prejudice the jury in favor of plaintiff and against 
the defendant corporation.®® 


B. REPRESENTATION OF CORPORATION BY OFFICERS AND AGENTS 


1. Application of Principles of Agency 


§ 993. In General 

The same general principles of law which govern 
the relation of agency for a natural person govern the 
officer or agent of a corporation with respect to his power 
to act for the corporation. 

Since a corporation can act only through its of¬ 
ficers and agents, as shown infra § 999, all acts 
within the powers of a corporation may be per¬ 
formed by agents of its selection;®® and, except 
so far as limitations or restrictions may be imposed 
by special charter, by-law, or statutory provisions,®*^ 


the same general principles of law which govern the 
relation of agency for a natural person govern the 
officer or agent of a corporation, of whatever sta¬ 
tion or rank, in respect to his power to act for the 
corporation;®® and agents when once appointed, or 
members acting in their stead, arc subject to the 
same rules, liabilities, and incapacities as are agents 
of individuals and private persons.®'*^ The agent of 
a corporation stands in place of the corporation it¬ 
self in the line of “his assigned duties,®® and acts 
within his authorized employment are the acts of 


RKHlnst a eorporatlon for a penalty 
for (loinfT luisinoss in the state with¬ 
out filing a statement of change of 
agent for receiving service, the of¬ 
fense is not the failure to file the 
statement at the capitul, but the do¬ 
ing of business after such failure, 
and jurisdiction of such action is in 
Iho county where such business was 
done.—House v. Bank of Liewisport. 
198 S W. 760, 178 Ky. 281. 

51. Ide.—State v. Androscoggin K. 

Co.. 76 Me. 411. 

14a C.J. p 346 note 11. 

B2. Mo.—State v. Tibbe Electric Co., 
157 S.W. 635. 250 Mo. 522. 

14a C.J. p 346 note 12. 

Votition held to etato oause of ae- 
tlon 

A petition which alleges that a 
corporation has faiU>d to comply 
with the requirements of a statute, 
which requirements are set out in 
full, and that it has thereby in¬ 
curred the penalty, for which it 
prays Judgment, states a cause of 
action.—State ex rel. Coco v. Union 
(jns, Oil & Pipe Line Co., 85 So. 645, 
147 La. 701—State ex reL Coco v. 
Shreveport Waterworks Co.. 76 So. 
210, 141 La. 1091. 

53. Mo.—State v. Missouri Explora¬ 


tion, etc., Co., 70 S.W. 1107, 97 Mo. 
App. 226. 

14a C..r. p 346 note 14. 

54. Wash—Slate ex rd Johnston 
V. Welch’s Market. 23 l*.2d 569, 173 
Wash. 426. 

55. N Y.—Kirkman v. Carlstadt 
Chemical Co., 74 N.T.S. 865, 36 
Misc. 822. 

56. Ala.—Louis Werner Saw'mill Co. 

V. Vinson & Bolton, 124 So. 420, 
220 Ala. 210. 

Tenn.—McCnllum v. Mclsaac, 21 S. 

W. 2d 392, 159 Tenn. 655. 

14a C.J. p 347 note 24. 

OlTing tostimoiiy 

Corporation hs legal entity can 
testify through Us officers.—U, S. 
Tiro Co. V. Key.stone Ti.'c Sales Co., 
150 S.E. 347, 163 S.C. 66. 6C A.L.R. 
1264. 

57. N.Y.—Welch v. Importers’, etc., 
Nat, Bank, 25 N.E. 269, 122 N.Y. 
177—Martin v. Niagara Palls I’a- 
per Mfg. Co.. 25 N.E. 303, 122 N. 
Y. 165, affirming 44 Hun 130, 8 N. 
Y.St. 266. 

58. U.S.—-Bright v. Virginia & Gold 
Hill Water Co.. D.C.Nev., 264 F. 
176. 

Conn.—Mercer v. Stell, 117 A. 680, 07 
Conn. 683. 
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Md.—Johnson v. Maryland Trust Co. 
6 A.2d 383. 

N.H—Kdelstone v. Salmon Falls 
Mfg Co.. 150 A. 545. S4 N.H. 315. 
Or.—Kae v. Hcilig Theater Co., 185 
r. 909. 94 Or. 408 

Pa—Severance v. Heyl & Patterson. 

1S7 A 63, 123 Pa.Super 653. 

R.I.—De Pusquale v. Societa de M. 

S. Maria, 173 A. 623. 54 R.I. 399. 
Utah.—Carlquist v. Quayle, 218 P. 

729. 62 Utah 266. 

14a CJ. p 347 note 27. 

Corporation not in being 

One cannot act for corpora lion, 
not then in being, in executing «*on- 
tract, agent without principal being 
Impossible.—U. S. Smelting, Rellniiig 
& Mining Exploration Co. v. Wallapni 
Mining & Development Co., 230 f* 
1109, 27 Ariz. 126. 

59. La.—Knabe v. Ternot, 16 La. 
Ann. 13. 

lndi\ idual liability of corporate 
agents generally see supra § 761 et 
seq. 

6(K Ala.—First Nat. Bank v Cul- 
verhouse, 164 So. 124, 26 Ala App. 
660—Central Iron & Coal Co. v. 
Wright. 101 So. 815. 20 Ala.App. 
82, certiorari denied Ex parte Cen¬ 
tral Iron & Coal Co.. 101 So. 824, 
212 Ala. 130. 
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the corporation.*^ Since a corporation has not all 
the rig^hts and powers of an individual, it cannot 
delegjilc Its duties to others, with the freedom of 
an individual.*2 

Inherent faculty or agency. While it has been 
held that the powers of an officer of a corporation 
are strictly the powers of an agent,®* by some au¬ 
thorities a distinction is drawn between a corporate 
act performed through the intermediation of a per¬ 
son specially empowered to act as its agent or its 
attorney and an act done immediately by the corpo¬ 
ration through its own administrative officers con¬ 
stituting its inherent agencies.®^ 

§ 994. Nature and Extent of Authority 

An officer or agent may represent and bind the cor¬ 
poration in transactions with third persons where ex¬ 
press or implied authority has been conferred on him. 

As in the case of an agency for a natural person, 
a corporate officer or agent may represent and bind 
the corporation in transactions with third persons, 
to the extent that authority to do so has been con¬ 
ferred upon him, and this includes powers which 


have been intentionally conferred,®® and also such 
powers as, in the usual course of the particular 
business, are incidental to. or may be implied from, 
the powers intentionally conferred,®® powers added 
by custom and usage, as usually pertaining to the 
particular officer or. agent,®'^ and such apparent 
powers as the corporation has caused persons deal¬ 
ing with the officer or agent to believe that it has 
conferred, discussed infra § 996. The extent of an 
agent’s express authority is to be measured by the 
power delegated to him by the corporation, while 
the extent of his implied authority is measured by 
his prior acts which have been ratified or approved 
or their benefits accepted by his principal.®® An 
implied delegation of unusual power to corporate 
officers is generally limited to the promotion of the 
ordinary course of business of the corporation,®® 
and there can be no implied authority of an officer 
beyond the scope of his usual duties,'^® and in the 
absence of special or apparent authority a corporate 
officer can bind the corporation only by his acts 
done in the discharge of the ordinary duties of his 
office,but the corporation is bound by his acts 


61. US.—Croam of Whoat Co. v. 
Federal Trade Commission, C C.A., 
14 F.2d 40. 

Ark —Knll v. Dierks Uumber ^ Coal 
Co., 202 S.W. 695, 173 Ark. 445. 

Ill —Bnndosz v. A. Daigger & Co., 
255 Ill.App. 494. 

Ky.—Ayer & Lord Tie Co. v. Com¬ 
monwealth, 271 S.VV. 693, 208 Ky. 
606. 

Tex.—Burns v. Veritas Oil Co., Civ. 

App., 230 S.W. 440. 

Cannot be accessory 

When an authorized administrative 
officer of a corporation acts for the 
cori)oration, the identities of the of.- 
fleer and corporation are so merged 
that the one may not be an acce.s- 
sory of the other.—Haverty Furni¬ 
ture Co. V. Foust, Tenn., 124 S.W.2d 
694. 

62. Miss. — Southern Klectnc Securi- 
tie.s Co. V. State, 44 So. 785, 91 
Miss. 195, 124 Am.S.R. 638. 

63. N.J —Slammelman v. Interstate 
Co., 166 A. 724, 111 N.J.Law 122, 
reversed on other grounds 170 A. 
595, 112 N J Law 342. 

64. U.S.—Harris, Irby & Vose v. Al¬ 
lied Compres.s Co of Augusta, (3a., 
aC.A.Ga, 6 P\2d 7. 

Ill.—Potter V. Fon du l^ac Park Dist., 
168 N.E. 908, 337 III 111. 

Mo.—Buffalo Trust Co v. Producers* 
Exchange No. 14S, (California, Mo., 
23 S.W.2d 644, 224 Mo.App. 199. 
Mont.—Thedln v. First Nat. Bank of 
Savage, 214 P. 9.56, 67 Mont. 65— 
Ullman Co. v. Adler. 196 P. 157, 69 
Mont. 232. 

14a C.J. p 347 note 30. 


Execution of: 

Affidavits by corporate officer as 
not an act as Us agent see supra 
§ 155. 

Employment contract by officer as 
act of corporation see infra S 
1(>48. 

65. N.J—Savoy Silk Mfg. Co. v. 

Royal IMece Dye Works, 134 A. 
663. 103 N.J Law 137—Aerial 

League of America v. Aircraft 
Firoprooflng Corporation, 117 A. 
704, 97 N.J Low 530—Universal 

Sec. Co. v, American Pipe & Con¬ 
struction Co.. 123 A. 618, 95 N.J. 
Eq 752. 

14a C.J. p 348 note 32. 

66. N.J.—Eric R. Co. v. S. J. Groves 
& Sons Co., 176 A. 377, 114 N.J. 
Law 216—Savoy Silk Mfg. Co. v. 
Royal Piece Dye Works, 134 A. 
663, 103 N.J.Law 137—Aerial Lea¬ 
gue of America v. Aircraft Fire¬ 
proofing (Corporation, 117 A. 704, 
97 N J.Law 530—Morns (^ounty 
Building & Loan Ass’n v. Walters, 
198 A. 756, 123 N.J.Eq. 548, re¬ 
versing 194 A. 784. 122 N.J.Eq. 475 
—Universal Sec. Co. v. American 
Pipe & Cunstrucllon Co., 123 A. 
618, 95 N.JEq. 752. 

Tex.—North Texas Oil & Refining 
Co. v. Standard Tank Car Co., Civ. 
App., 249 S.W. 258. 

14a C.J. p 348 note 33. 

Tax assessmeat waiven 

Internal revenue tax assessment 
waivers executed by officers of cor¬ 
poration under their implied author¬ 
ity are valid.—Continental Oil Co. v. 
U. S., Ct.Cl., 14 P\Supp. 533, certlo- 
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rari dismissed 67 S Ct 30, 299 U.S. 
510, 81 L Ed 378, certiorari denied 57 
S.Ct. 921, 301 U.S. 694. 81 L Ed. 1349. 
Misfeasaaoe of olBcer 
A corporation so lax ns to trust 
the whole of a transaction to one of¬ 
ficer should suffer the consequences 
of his misfeasaru'e as an offi<*(‘r — 
National Turners Building & Loan 
As.s’n v. Schreitmuellcr, 2S5 N.W. 
497, 288 Mich. 580. 

67. Mass.—Pay v. Ni>ble, 12 Cush. 1. 
N.Y.—Trait el Marble Co. v Brown, 

144 N.Y.S.' 662, 159 App Div. 485. 
Tenn.—Continental Ins. Co. v. Schul- 
man, 205 S.W. 315, 140 Tenn. 481. 

68. Colo.—Home IluiUhTs Co. v. 
Reddin, 48 I* 2d 800, 97 Colo. 232. 

69. W.Va.—First Nat. Hank v. Trl- 
State Equipment & Repair C'o.. 152 
S.E. 635, 108 W.Va. 686. 

70. Pa.—Kelly, Murray, Inc., v. 
Lansdownc Bank & Trust Co., 149 
A. 190. 299 Pa. 236. 

Contrary by-law 

Power of officers to bind corpora¬ 
tion may bo implied where transac¬ 
tion is within officers’ ordinary du¬ 
ties, though there be c'ontrary by¬ 
law.—Kelly, Murray, Inc., v. Lans- 
downe Bank & Trust Co., supra. 

71. N.J.—Elfenbein v. Luckenbach 
Terminals, 166 A. 91, 111 N.J.Law 
67. 

Tex.—Rodgers v. First Nat. Bank, 
Civ.App., 68 S.W.2d 371—Harper v. 
Merchants’ & Planters’ Nat. Hank 
of Mt. Vernon, Civ.App., 68 S.W.2d 
351, error dismissed. 

14a C.J. p 348 note 36. 
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and declarations within the scope of the business 
intrusted to hini.'J^2 

Of course, a corporation is not liable for the acts 
or statements of a stranger,*^3 nor for the acts of its 
officers as individuals,^4 nor for the acts of a new 
corporation formed by its officers and stockhold- 

ers."^® 

Acts ivithin scope of authority. In accordance 
with the general principles of agency unless the cor¬ 
porate charter or governing statute otherwise pro¬ 
vides,"^® a corporation, the same as a natural per¬ 
son, as a general rule is bound by all acts, con¬ 
tracts, and declarations of its officers and agents 
which are done or made within the general scope of 
their authority,"^including their acts within the 
scope of their apparent powers, as shown infra § 
996, and this is true although the person dealing 
with the agent did not know the extent of his au¬ 
thority at the time."^® 

Acts not within scope of authority. Furthermore, 
the corporation, as a general rule, is bound by such 
acts only as arc within the scope of the officer’s or 
agent’s authority, and not by acts or engagements 
which are not within the limits of the authority ex¬ 


pressly or impliedly conferred upon him,*^® unless 
it becomes bound by estoppel or ratification, as 
shown infra §§ 1010-1023. 

limergcncy. If, by reason of an emergency, it 
becomes impossible for an agent to protect the cor¬ 
poration’s property or interests by a strict compli¬ 
ance with hi^5 regular authority, the scope of his 
authority is extended or varied to fit the circum¬ 
stances.®® 

§ 995. —- Authority Limited by Powers 
and Purposes of Corporation 

The powers of an officer or agent are neceesarily llm. 
ited to such acta or contracts at are within the purposea 
for which the corporation was organized and the pow¬ 
ers conferred upon it. 

The powers of the officers or agents of a corpora¬ 
tion arc necessarily limited to such acts or con¬ 
tracts as are within the purposes for which the cor¬ 
poration was organized and the powers conferred 
upon it,®^ as it cannot be presumed or assumed that 
an agent has authority to transact business which 
the corporation is not by its charter authorized to 
engage in ;®2 and this rule applies to acts or con- 


72. Cal.—Davia v. Pacific Studios 
Corporation, 268 P. 440. 84 Cal App 
611 

73. Mass —Commercial Casualty 
Ins. Co V Daniel Itussell Holier 
Works. 156 N K 422. 258 Mas.s. 453 

74. Mass —Herry v. Old South En- 

!;rn\ini; Co., 186 N.E. 6(H. 283 

Mas.s. 441 

75. Ma.ss—Perry v. Old South En- 
»{;ravin(; C«i.. supra. 

76. DC—Hussell v. Wnshingrton 
Sav. Hank. 23 App DC 308. 

Ky—Ck»vmt?ion v. Cov inpton. etc., 
Bnd({:<‘ Co.. 10 Hush 69 

77. TJ.S.—The T.l<* welly n J Morse, 
D.CCal, 25 F.2d 973—Hijiii Mo¬ 
tor lA{;htitiK Co. V. Eclipse Mach 
Co. N.Y, 243 F 600. 156 C t\A. 
298. afTirminff, DC, 2.37 F 89 

Ala.—Southern lly Co. v. Hirinmg:- 
ham Hail & Doeomotive Co, 9S So 
727, 210 Ala. 540. 

Cal.—Mc<lalliard v J. D. Halstead 
Lumber Co. 19 I'2d 802, 130 Cal. 
App. 25. 

Del.—Prown v. ln.«iuranre Equities 
Corporation, Ch., 187 A. IS. 

Iowa.—Jones v. Illinois Cent. K. Co., 
175 N.W. 310. 188 Iowa 650. 

Ky—(Common wealth v. iEtna Life 
Ins. Co. of Hartford, Conn., 93 S. 
W.2d 840. 263 Ky. 803—Koss v. 
Eajrlc Coal Co. 36 S W.2d 48. 49. 
237 Ky. 600, citiiif? Oorpns JnriB. 

Mich.—Hoifrr AnRstman Co. v. Llir- 
gett Spring & Axle Co., 265 N.W 
428, 267 Mich. 620—Talbot & Meier 
V. Board of Education Diet. No. 1. 


Fractional Plymouth Tp.. Wayne 
County. 231 K W. 121, 260 Mich 
625. 

N.Y.—Seneca Wire & Mfg. Co. v. A. 
B. Leach & Co., 159 N E. 700, 247 
NY. 1. reversing 219 N.Y S. 478, 
219 App.Div 702. 

N C.—Kelly v. Newark Shoe Stores 
('o,. 130 SE 32, 190 N.C 406. 

Okl.—Capitol ITill T^ndertaking Co. 
V Render. 299 P 854, 859, 149 Okl. 
132, citing Corpus Juris. 

14a C.J. p 348 note 38. 

78. N.D.—Grant County Slate Bank 
V. Northwestern Land Co., 150 N. 
AV 736, 28 N.D. 479. 

14a C J. p 348 note 40 

79. U S.—In le Sunshine Steam 
Laundry, D C Conn., 47 F 2d 914, 
ainrmed. C C.A.. 47 F.2d 917—Har¬ 
ris, Irby & Vose v. Allied Com¬ 
press Co. of Augusta, Ga., C.C.A. 
Ga. 6 F 2d 7. 

Ala.—Woftoid Oil Co. v. Stauter, 154 
So. 124, 26 AUuApp. 112—T. L 

Farrow Mercantile Co. v. Vest. 90 
So. 69, 18 A la. App 243 
Cal—Title Guarantee & Trust Co v. 
Hammond Lumber Co., 216 P. 953, 
62 Cal.App. 245. 

Ky.—American Oil Pump & Tank Co. 
V. Sizemore, 276 S.W. 558, 210 Ky. 
690 

La.—Standard Motors Finance Co v. 
Yellow Bayou Gin & Planting Co., 
1 La.App. 424. 

Md.—Johnson v. Maryland Trust Co , 
6 A.2d 383—Bradford v. Harford 
Bank of Bel Air, 128 A. 899, 148 
Md. 1. 


Mass.—Treasurer and Receiver Gen¬ 
eral V Macdale Warehouse Co., 
160 NE. 434. 262 588. 

Okl—Capitol Hill Undertaking Co. 
V. Render, 299 P 854, 859, 149 Okl. 
132, citing Corpus Juris. 

Pa —Citizen.s’ Bank uf Wind Gap v. 
Lip.srhitz, 145 A. 831. 296 Pa. 291 
—Wagner v. West Penn Power Co., 
168 A. 478, 110 Pa.Super. 221— 
Manross v. Warr-Penn Refining 
Co, 17 Pa.Dist. & Co 485, affirmed 
167 A. 564. 312 I'a. 241. 

Tex —Producers Oil Co. v. Green, 
Civ.App. 212 SAV. 68. 

Utah.—Mur.\ Jaiu* Stevens Co. v. 
First Nat Bldg. Co., 57 P.2d 1099, 
89 Utah 456. 

AV A'a — Ma<*k Really Co. v. Berkley 
HardA^are & Supply Co. 148 S.E. 
122, 107 WVa. 290 
14a C.J. p 349 note 41. 

80. U I.—De Pasqunle v. Sociela de 
M S. Maria, 17.3 A. 623. 51 HI. .399. 

81. Ky.—t^addy Oil Co \ Sommer, 
21S S W. 288. 186 Ky. 813. 

14a C J p 349 note 44 
Name of principal, a corporation, 
"United States Cold Storage Compa¬ 
ny,” puts the world, dealing with 
corporation’s agent, on notice that it 
is engaged in cold storage bu.sincss. 
—U. S. Cold Storug<‘ Co. v. Richards, 
Tex.Civ.App., 99 S AA’ 2d 697, error re¬ 
fused, affirmed Richards v U S. Cold 
Storage Co., Com.App., Il2 S.W.2d 
445. 

82. N.Y.—Alexander v. Cauldwell, 63 
' N.Y. 480. 
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tracts of the corporate trustees or directors since 
they arc hut agents of the corporation.*3 Where 
the power of the corporation to do a given act ceas¬ 
es. as by its dissolution, the power of an agent of 
the corporation to bind it or its funds in liquida¬ 
tion by doing the prescribed act necessarily ceases 
also.*^ 

§ 996. -Apparent Scope of Authority 

A corporation may be bound where ka officer or agent 


acta without, or Ui exceaa 6f, hie eetual authority If he 
acta within the acope of an apparent authority with 
which the corporation haa clothed him. 

Although an officer or agent acts without, or in 
excess of, his actual authority, if he acts within the 
scope of an apparent authority, with which the cor¬ 
poration has clothed him by holding him out or 
permitting him to appear, as having such authority, 
the corporation is bound thereby in favor of a per¬ 
son who deals with him in good faith in reliance on 
such apparent authority,*5 as where an officer is 


Tex.—^Farmers* Gin Co. v. Kasch, 
Civ.App., 277 S.W. 746, affirmed In 
part and reversed In part on oth¬ 
er grounds Kasch v. Farmers' Gin 
Co., CTom.App., 3 S.W.2d 72. 

83. Tex.—Joyce v. First Nat. Bank, 
«lv.App.. 99 S.W.2d 1092. 

14a C.J. p 349 note 46. 

84. Ind.—^Wilson v. Tesson. 12 Ind. 
285. 

85. U.S.—Union Indemnity Co. v. 
Home Trust Co., C.C.A Mo., 64 F. 
2d 906—Montgomery Ward & Co. 
V. Banque Beige Pour L'etranger, 
C.C.A.China, 298 P. 446—The Allan 
Wilde. C.C.A.N.Y. 264 P. 291, af¬ 
firming, HO., 256 P. 171—Bijur Mo¬ 
tor Lighting Co. v. Eclipse Mach. 
Co., N.y., 243 F. 600, 156 C.C.A. 
2J«, afllrmlng, D.C.. 237 F. 89. 

Alaska.—Gaikcma v. Bank of Alaska, 
8 Alaska 495. 

Ark.—Southern Bauxite Co. v. 
Brown-Peurson Cash Feed Store, 
288 S.W. 377, 172 Ark. 117. 

Cal —Newton v. Johnston Organ & 
Piano Mfg. Co., 180 P. 7, 180 Cal. 
185—Ellet V. Los Altos Country 
Club Properties, 264 P. 270, 88 Cal. 
App. 740—Floyd v. Tierra Grande 
Development Co., 197 P. 684, 51 
Cal.App. 654—Commercial Security 
Co. V. Modesto Drug Co., 184 P. 
964, 43 CaLApp. 162. 

III.—See Sternberger v. Anheuser- 
Busch Brevflng Ass'n, 203 Ill.App. 
86 . 

Iowa.—Segner v. Guaranty Fund 
Realty Co., 189 N.W. 745, 194 Iowa 
582. 

La.—Slagle v. Peyton, 162 So. 12, 182 
La 358—Beneficial Loan Soc. of 
New Orleans v. Strauss, App., 148 
So. 85, 87, quoting Oorpiu Juris— 
Harris v. H. C. Talton Wholesale 
Grocery Co., 123 So. 480, 11 La. 
App. 331. 

Me.—Gilman v. P. O. Bailey Carriage 
Co., 141 A. 321. 127 Me. 91. 

Mass.—Conde Nast Press v. Cornhill 
Pub. Co.. 152 N.E. 240, 255 Mass. 
480—Hartford v Massachusetts 
Bowling Alleys, 118 N.E. 188, 229 
Mass. 30. 

Mich.—City of St. Joseph, for Use 
and Benefit of Fidelity Casualty 
Co., V. Grantham Motor Sales, 257 
N.W. 701, 269 Mich. 260. 

Mo.—Buffalo Trust Co. v. Producers' 


Exchange No. 148, California, Mo., 
23 S.W.2d 644, 224 Mo.App. 199— 
Fink V. Gregg Realty Co., App., 296 
S.W. 838. 

N.J.—^Besser v. Elsler Electric Cor¬ 
poration. 178 A. 750. 115 N.J.Law 
146—Erie R. Co. v. S. J. Groves 
& Sons Co., 176 A. 377, 114 N.J. 
Law 216—Clucas v. Bank of Mont¬ 
clair. 166 A. 311, no NJ.Law 394. 
88 A.L.R. 302—Savoy Silk Mfg. Co 

I V. Royal Piece Dye Works. 134 A. 
663, 103 N.J.Law' 137—Kiiebler 

Foundries v. H. J. Koehler Motors 
Corporation. 124 A. 781, 100 N J. 
Law 163—Aerial League of Ameri¬ 
ca V. Air<*rnft Fireproofing Corpo¬ 
ration. 117 A. 704. 97 N.J.Law 530 
—Morris County Building & Loan 
Ass'n V. Walters. 198 A. 756, 123 
N.J.Kq. 548, reversing 194 A 784, 
122 NJ.Eq 4.75—C Berenda Wein¬ 
berg Clinic and Research Labora¬ 
tories V. Weinberg, 149 A, 362, 106 
N. J Eq. 690, affirmed C. Berenda 
Weinberg Clinical Research Labor¬ 
atories V. Weinberg, 154 A 629, 
108 N.J.Eq 180—Universal Sec. Co. 
V. American Pipe & Construction 
Co.. 123 A. 618, 95 N.J Eq. 752. 

N.Y.—Bussing v. Lowell Film Pro¬ 
ductions. 253 N.Y.S. 719, 233 App. 
Div. 493. affirmed 182 N.E. 194, 259 
NY. 693—National Furniture Co. 
v. William Spiegelman & Co.; 189 
N.Y.S. 449, 116 Misc. 63, affirmed 
190 N Y.S 831, 198 App.Div. 672 
—Sherman v. Auto Bankers, Inc., 
164 N Y.S, 698. 

Ohio.—Midland Acceptance Corpora¬ 
tion V. ^Saunders, 197 N.E. 589, 60 
Ohio App. 123. 

Okl.—Continental Supply Co. v. Sin¬ 
clair Oil & Gas Co.. 236 P. 471. 109 
Okl. 178—Park Addition Co. v. Bry¬ 
an. 228 P. 969. 102 Okl. 205. 

Or.—Carstens Packing Co. v. Gross, 
283 P. 20. 131 Or. 680—Uae v. Hel- 
lig Theater Co., 185 P. 909, 94 Or. 
408—Sherman, Clay & Co. v. Buf- 
fum & Pendleton, 179 P. 241, 91 Or. 
362. 

Pa.—Hahnemann Hospital v. Golo 
Slipper Co., Super., 6 A. 2d 806— 
O'Donnell v. Union Paving Co., 182 
A. 709, 121 Pa.Super. 68—^Nusbaum 
V. Warwick Hotel Co., 170 A. 388. 
112 Pa.Super. 277—^Murphy v. Bev¬ 
erly Hills Realty Corporation. 98 i 
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Pa.Super. 183—Substantial Build¬ 
ing & Loan Ass'n v. Real Estate 
Title Ins. & Trust Co. of Philadel¬ 
phia, 84 Pa.Super. 132. 

S.D.—Sioux Falls Stock Yards Co. v. 

Ash. 177 N.W. 761, 43 S.D. 82. 
Wash.—Mohr v. Sun Life Assur. Co. 

of Canada. 89 P.2d 604. 

W.Va.—Hartley v. Ault Woodenw^are 
Co., 97 S.E. 137, 82 W.Va. 780. 
WIs.—State ex rel. Kropf v. Gilbert, 
261 N.W. 478, 213 WIs. 196. 

14a C.J. p 349 note 48. 

Determinative question 

In ascertaining w'hether a corpora¬ 
tion's agent has acted within scope 
of apparent authority, the determina¬ 
tive question is whether corporation 
has by its voluntary act placed the 
agent in such a situation that a per¬ 
son of ordinary prudence, conversant 
with business usoges and the nature 
of the particular business, is Justi¬ 
fied in presuming that the agent has 
authority to perforin the particular 
act in question—Norelli v. Mutual 
Savings Fund Harmonia, 1 A.2d 440, 
121 N.J.Law 60. 

roots GOBSidSrsd 

The fact that an officer or agent 
of a corpora'tion has an olllcc at prin¬ 
cipal place of business of corpora¬ 
tion wh«re its actual operations take 
place, that he apparently is in charge 
of the office and the work, that he 
supervises and gives orders to em¬ 
ployees, that he opens letters of cor¬ 
poration. that he conducts its corre¬ 
spondence, and that he signs checks 
and handles bank accounts and cash 
of corporation, can be considered In 
determining the apparent authority 
of such officer or agent, regardless 
of his title.—Glens Falls Indemnity 
Co. v. Palmetto Bank, D.C.S.C.. 23 F. 
Supp. 844. 

Batoppal is usually an element of 
apparent authority.—Aggeller & Mus- 
ser Seed Co. v. Blood. 272 P. 933. 73 
Utah 120. 

Bafocring to aaothar as pxopsr psr- 
soa 

Where officer of corporation having 
authority to act refers person seek¬ 
ing to enter contract to another as 
proper person to deal with, latter 
has apparent authority to act.—Mer- 
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allowed to exercise a particular authority with re¬ 
spect to the business of the corporation, or a par¬ 
ticular branch of it, continuously and publicly, for 
a considerable timein such cases it is not neces¬ 
sary in order to charge the corporation to prove 
special authorization,*7 although it has been held 
that the corporation is not responsible if it affirma¬ 
tively shows that the acts were unauthorized.^® 
However, where one is intrusted with the manage¬ 
ment of a particular branch of a corporation’s busi¬ 
ness, his authority does not extend beyond such con¬ 
tracts and acts as are incident to the management 
of that particular branch,®® and the apparent scope 
of an agent’s authority is necessarily limited by the 
usage and practice obtaining in the conduct of the 
particular line of business in which he is em¬ 
ployed.®® 

If the corporation is compelled to employ an 
agent with such apparent authority as may mislead 
the public, it should secure one who wiM not act in 
excess of his actual authority, and thereby deceive 
others;®! and if an agent whose authority has been 
terminated is permitted to occupy the position of 
having authority, notice of the termination must be 
given to a person who has been dealing with him 


in order to relieve the corporation from liability 
for the agent’s further acts or contracts with such 
person.®® 

The general principle that persons dealing with 
corporate officers and agents are bound to take no¬ 
tice of the extent of their authority must be consid¬ 
ered in connection with the rule as to apparent au¬ 
thority,®® and, as a general rule, the corporation is 
not bound if the person dealing with the officer or 
agent has notice that he is acting without authority 
or that his authority is limited and that he is acting 
in excess of such limitation,®4 or if such person has 
knowledge of facts sufficient to charge him with 
notice thereof.®® 

§,997. - Knowledge or Notice of Extent 

of Authority; Duty to Inquire 

A perton dealing with a corporation it generally 
bound to know the existence and nature and extent 
of an officer's or agent's authority, but he is not charge¬ 
able with notice of private limitations and restrictions, 
nor, as a general rule, with restrictions contained in 
by-laws. 

As a general rule a person dealing with a corpo¬ 
ration is bound to know whether or not the per.son 
who assumes to represent it and to act in its name 


<-y V. A. I. Hall A Son. 81 P.2d 1009, 
177 Wash. ft38. 

Za disregard of formal resolution 

An offioer's cuatomary not.«« me not 
of actual, as distint;ulsh<*d 
from apparent, authority allhoiiRrh 
known to the corporation where his 
action Is In utter dl^rccrard of a 
formal resolution adopted by the 
hoard of directors, an the corpora¬ 
tion can protect itself by express 
limitations on Ills authority where no 
question of estoppel is involved — 
Aggeller & Musser Seed Co. v. Hlood, 
272 P. 933. 73 Utah 120. 

88 , U.S.—Cilens Falls Indemnity Co. 
V. Palmetto Bank, D.C.S C, 23 P. 
Supp. 844. 

Cal.—Simpson v. Beri^mann. 13 P.2d 
631, 126 Cal.App. 1—-Kllet v. Los 
Altos Country Club Properties, 264 
V. 270, 88 ("al App. 740. 

III.—Joy V. Ditto, Inc., 190 N.K. 671. 
.156 111. 348, affirming 271 lll.App. 
396. 

Ky.—Knterprise Foundry & Machine 
Works V. Miners' Flkhorn Coal Co., 
46 S.W.2d 470. 241 Ky. 7^9. 

La.—^Proctor v. Opelousas In.s. Agen¬ 
cy. 168 So. 627, 629. 181 La. 79, 
quoting Oorpm Jnrlg. 

Md.—Singer Const. Co. v. a.ildsbor- 
<»ugh. 128 A. 754. 147 Md. 628. 
Ohio.—H. A. Stahl Co. v. Euclid Ar¬ 
cade Bldg. Co., 19 Ohio N.P.,N.S., 
193. 

Or—Sherman. Clay & Co. v. Huffum, 
& Pendleton. 179 P. 241, 91 Or. 362. 


Pa.—Farneth v. Commercial Credit 
Co., 169 A 89. 313 Pa. 433. 

Wash.—Willis v. MacDougall & 
Southwlck, 220 P. 759. 127 Wash. 
330. 

Wjo.—^Arp & Hammond Hardware 
Co. V. Hammond I'ackinp Co., 236 
P. 1033, 33 W>o 77—Farmers’ 

State Bank of Unerton v Haiin, 
222 P. 45, 30 Wyo. 322. rehearing 
denied 224 P. S56, 31 Wyo. 201. 

14a C.J. p 350 note 49. 

Slngla instance insnflioient 

To bind corporation through Im¬ 
plied powers of officer or agent, there 
must have existed custom or usage 
or holding out for appreciable length 
of time, and a single instance of 
exercise of authority by officer or 
agent of corporation Is Insufficient 
to create custom or usage or consti¬ 
tute holding out as basis for deler- 
inlning that agent or officer had im¬ 
plied power to act for corporation.— 
Beneficial Loan Soc. of Orleans 

V. Strauss, La.App., 148 So. 85. 

A spacial authority to do a par- 
tionlor act or make a particular con¬ 
tract in a single instance or a few 
isolated instances is no ground for 
inferring an Implied authority to do 
other acts or make other contracts, 
generally of the same kind, with 
other persons.—^Usher v. Raymond 
Skate Co., 39 N.E. 416, 163 Mass. 1— 
14a C.J. p 406 note 91. 

87. Or.—Carstens Packing Co. v. 

Gross, 283 P. 20. 131 Or. 580. 

14a C.J. p 360 note 60. 
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88 . Ill—Joy V Ditto, Inc, 190 N.E 
671, SRfi Ill. 348. affirming 271 lil. 
App 395 

Wa.sh.—Willis V. MacDougall & 
Southwnk 220 P. 759, 127 Wash. 
330—W E Mf».seR Land Srnp. etc.. 
Co. V. Stack-Gibbs Lumber Co, 106 
P. 207, 50 Wash .529. 

89. Mich — Miissuchusetts Bonding 
& Insurance Co. v. Transainencnn 
F’rcight Lines, 281 N.W. 584, 286 
Mnh 179. 

90. Tenn—Continental Ins Co. v. 
Schulman, 206 S.W. 316, 140 Tenn. 
481. 

91. Tex.—Firestone Tire & Rubhei 
Co. V. Fisk Tire Co., Civ.App, 87 
SW.2d 794, 796, quoting Corpus 
Jnris. 

Wash—Brace v. Northern Pac R. 
Co.. 116 P. 841, 63 Wa.'^h. 417, 38 
L.KA..N.S., 1135. 

98. Colo.—Ml. Wilson Gold, etc., 
Min. Co. V. Burbldge. 53 I*. 826, 11 
Colo.App. 487. 

Tex.—Red Mineral Springs Dev. Ci*. 

V. Davis. Civ.App., 164 S.W. 427. 
14a C.J. j> 350 note 53. 

93. Or.—Sherman, Clay & Co \. 

Dultuni & Pendleton, 179 1' 241. 

91 Or. 3.52. 

94. Tex.—Home Ben Asa’n v SnLn- 
to. Civ.App, 295 SW. 638 

14a C.J. p 350 note .51 

95. N.Y.—^Alex Grossman & Co. v. 
Merchants Refrigerating Co., 5 N. 
Y.S.2d 494. 2.55 App Div. 146. 

14a C.J. p 351 note 55. 
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is authorized to do so,®® and the nature and extent 
of his authority he must take notice that such 
authority is derived from statutes, by-laws, or usag¬ 
es which more or less define its extent,®® and is 
chargeable with notice of limitations and restric¬ 
tions imposed by statute or by the charter or con¬ 
stitution of the corporation;®® and it has been held 
that in such a case the third person cannot avail 
himself of the fact that the corporation held out 


the party as an agent to bind it in a manner not au¬ 
thorized by the charter,^ or that he was mistaken as 
to the extent of the agent's authority.® When, 
therefore, such person has knowledge of facts suf¬ 
ficient to excite his suspicion, or raise a doubt in 
his mind, as to the authority of the officer or agent 
with whom he is dealing, it is his duty to inquire ks 
to its nature and extent,® and he cannot rely on the 
officer's or agent's representations as to his autlior- 


96. Ala.—University Chevrolet Co. 
V. Bank of Moundville, 150 So. 557. 

559. 25 Ala.App. 506. citiner Corpus 
Juris, and certiorari denied 150 So. 

560. 227 Ala. 516. 

Cal.—Original Min. & Mill. Co. v. 
San Joaquin Light & Power Cor¬ 
poration, .SO P.2d 47. 220 Cal. 152. 
Mich.—I)ickin.son l.sland Land Co. v. 

Hill. 177 N.W. 142. 210 Mich. 6S. 
N.Y.—^Farmers’ Fund v. Tooker, 201 
N.y.S. 592, 207 App.Div. 37. 

14a C.J. p 351 note 57. 

No reliance on unknown resolution 
Person dealing with agent of cor¬ 
poration could not roly on resolution 
of corporation's board of directors to 
make out implied authority of agent 
to enter contract on behalf of cor¬ 
poration. where it did not appear 
that such p^Tson had any knowledge 
of resolution at time of making of 
contract.—Lois Grunow Memorial 
Clinic V. Davis, 66 P.2d 238, 49 Ariz. 
277. 

97. Ala—University Chevrolet Co. 
V. Bank of Moundv'illo, 150 So. 557, 

559. 25 AlaApp. 5o6, citing Corpus 
Juris, and certiorari dented 150 So. 

560, 227 Ala. 516. 

Ark.—Standard Piiie Line Co. v. Hay- 
nio Const. Co., 295 S.W. 49, 174 
Ark. 332. 

Cal.—Original Min. & Mill. Co. v. San 
Joaquin Light & Power Corpora¬ 
tion, 30 r.2d 47. 220 Cal. 152. 
Ky.—Fordson Coal Co. v. Wells, 53 
S.W.2d 564, 245 Ky. 291-Main St. 
Tobacco Warehouse Co. v. Bain 
Moore Tobacco Co., 250 S.W. 98, 
198 Ky. 777. 

La —T. P. Ranch Co. v. Gue.v dan & 
Riley, 87 So. 234, 148 La. 455. 
Iklich.—Mossman v. Milicnbach Motor 
Sales, 280 N.W. 50. 284 Mi<-h. 562. 
ILY.—^Alex Grossmann & Co. v. Mer¬ 
chants Refrigerating Co., 5 N.Y.S. 
2d 494, 255 Ap]) l>iv. 146. 

Okl.—A. J. McMahan & Co. v. Hib¬ 
bard, 78 J’2d 409, 411. 182 Okl. 
503, citing Corpus Juris, 

Pa.—Kelly. Murray, Inc., v. Lans- 
downe Bank & Tru.st Co., 149 A. 
190, 299 Pa. 236--Lehman v. Greek 
Catholic Union, 119 A. 606, 275 Pa. 
571. 

T“X.—^Reo Motor Car Co. of Texas v. 

Barnes, Olv.App., 9 S.W.2d 374- 

Ford Motor Co. v. Maddox Motor 
Co., Civ.App.. 3 S.W.2d 911. affirm¬ 
ed Maddox Motor Co. v. Ford Mo- I 


tor Co., Com.App., 23 S.W.2d 333 
•—Home Ben. .^iss'n v. Salvato, Civ. 
App., 295 S.W. 638—Producers’ Oil 
Co. V. Green, Civ.App., 212 S.W. 68. 
14a C.J. p 351 note 58. 

Nnowlsdge of limitation 

Knowledge by a bank of a limita¬ 
tion of authority Avill nullify any im¬ 
plied authority of officer or agent to 
agree that the corporation would pay 
a note executed to the bank by the 
sole stockholder.—Bankers' Trust Co. 

V. International Ry. Co., 202 N.Y.S. 
561, 207 APP.131V. 579. 

98. Va.—Radford Water Power Co. 
V. Dunlap, 105 S.J5. 257, 128 Va. 
65$. 

14a C.J. p 351 note 59. 

Oeueral management in directors 

Person dealing with sales agent of 
corporation was presumed to know 
that general management of corpora¬ 
tion’s affairs was vested by statute 
In board of directors.—Allen v. Mas- 
8 ey-Harri.s Co., Tex.Civ.App., 88 S. 

W. 2d 1097. 

99. Fla.—Randall v. Mickle, 138 So. 
14, 103 Fla. 1229, 86 A.L.R. 804. af¬ 
firmed 141 So. 317, 103 Fla. 1229, 86 
A.L.R. 804. 

Or.—In re Kulka's Estate, 18 r.2d 
1036, 142 Or. 104. 

Tex.—Jovee v. First Nat. Bank, Civ. 

App., 99 S.W 2d 1092. 

Va.—Radford Water Power Co. v. 

Dunlap, 105 S.E. 257, 128 Va. 658. 
14a C.J. p 351 note 60. 

Publicly filed 

Where a certificate of incorpora¬ 
tion is publicly filed and may be in¬ 
spected, one dealing with officers of 
the corporation is charged with 
knowledge of the limitations on their 
power expressed therein.—N. A. Bcr- 
win & Co. V, Ilcwilt Realty Co., 193 
N.y.S. 817, 199 App.Div. 453. 

1 . Ga.—Dobbins v. Etowah Mfg., 
etc., Co., 75 Ga. 238. 

8 . Ga.—Dobbins v. Etowah Mfg., 
etc., Co., supra. 

3. U.S.—^IMant v. White River Lum¬ 
ber Co.. C.C.A.Ark., 76 F.2d 165. 
Mo.—Grafeman Dairy Co. v. North¬ 
western Bank. 288 S.W. 359. 315 
Mo. 849. 

N.Y.—Alex Grossmann & Co. v. Mer¬ 
chants Refrigerating Co., 5 N.Y.S. 
2d 494, 266 App.Div. 146—Ernst v. 
Cary Safe Co.. 186 N.Y.S. 168. 113 
Mlsc. 620. 


Pa.—Long V. Lehigh Coal & Naviga¬ 
tion Co. of New England, 140 A. 

871, 292 Pa. 164. 

14a C.J. p 861 note 63. 

Bzsroias of unusual* oxoeptional» 
and sxtraordiuary power outside the 
ordinary course of affairs and beyond 
the agent's apparent or ex officio au¬ 
thority is sufficient to place a duty 
of inquiring on those dealing with 
such agent.—Davis v. Texas Co , Civ. 
App., 232 S.W. 649, reversed on oth¬ 
er grounds Texas Co. v. Davis, 254 
S.W. 304, 113 Tex. 321. rehearing 
overruled 255 S.W. 601, 113 Tex. 321. 

Zudorsiug okeoks 

(1) Rubber stamp indorsements on 
chocks, without signatures, by em¬ 
ployee, without authority to indorse 
were held sufficient evidence to put 
bank on guard of emplovee’s lack of 
HUl honty.—Passaic-Bergen Lum her 
Co. V. U. S. Trust Co., 164 A. 580, 110 
N.J.Law 315. 

(2) Drawee bank receiving cheek 
payable to corporation and indorsed 
by corporation's agent must inquire 
Into limitations on agent’s authority. 
—Slavin V. Passaic Nat. Hank & 
Trust Co.. 176 A. 339, 114 N.J Law 
341. 

(3) Where corporation placed as¬ 
sistant treasurer in control of flnarn*- 
es, a reasonably prudent man in the 
exercise of reasonable diligence and 
sound discretion could assume that 
assistant treasurer had authority to 
obtain cash on checks bearing rubber 
stamp indorsement, "for deposit a('- 
count" of corporation, followed by 
name of assistant treasurer, in his 
official capacity.—Glens Falls Indem¬ 
nity Co. v. Palmetto Bank, D.C.H.<\, 
23 F.Supp. 844. 

Power as to negotiable instruments 

generally see infra | 1060. 

Paying personal debts 

The fact that checks with whi<-h 
president of corporation paid person¬ 
al debts were signed in name of cor¬ 
poration by president as such was 
not sufficient to put creditor on no¬ 
tice that checks were not bona fide 
so as to render creditor liable to 
receiver for corporation for proceeds. 
—Lavecchia v. North Carolina Joint 
Stock Land Bank of Durham, l S.E. 
2d 119, 216 N.C. 73, rehearing denied 
3 S.E.2d 276, 216 N.C. 28. 
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ity,^ except as to matters affecting his authority 
which are peculiarly within his knowledge.® In 
such a case a third person is chargeable with no¬ 
tice of any limitations and restrictions upon the of¬ 
ficer’s or agent’s authority which such inquiry 
would reveal, and as to whether he is acting with¬ 
out authority or in excess thereof, and therefore 
cannot hold the cori)oration responsible for the of¬ 
ficer’s or agent’s unauthorized act or contract;® 
but it has been held that the third person is not 
required to know that all the formalities required 
of the officer or agent in the performance of his 
duties,*^ or to clothe him with authority,® have been 
observed. 

Where an officer or director of the corporation 
deals with another officer, he is chargeable with 
notice or knowledge of limitations on his authority.® 

Qualifications. Where, however, the person deal¬ 
ing with the officer or agent has knowledge of the 
general character or scope of the agency, and 
there is nothing to excite his suspicion or to put 
him on inquiry, he has the right to assume that the 
officer or agent has all the powers necessary and 
incidental to the nature of hts agency as deter¬ 
mined by the usual powers which such an officer or 
agent jiossesses, or the apiKirent scope of his au¬ 


thority, arid that he is acting within the scope of 
such authorityand is not chargeable with notice 
of, or bound to inquire for private limitations and 
restrictions upon, such authority.^^ 

In the absence of notice to the contrary, persons 
dealing with the corporation may rely on a state¬ 
ment in their deeds or contracts or in a certificate 
purporting to set forth the minutes of the board of 
directors and resolutions adopted by the corpora- 
tion.i® Provisions in the charter and by-laws in 
general terms that the affairs of the corporation 
shall be managed by the directors and that the gen¬ 
eral manager shall have control of the business un¬ 
der their direction do not restrict or limit the im¬ 
plied powers of the general manager who is held 
out as possessing the usual powers which a gen¬ 
eral manager is expected to exercise.^® A person 
dealing with an officer who is not provided for in 
the charter or by-laws of the corporation, but is 
acting under the direction and within the scope of 
authority of the president, is not chargeable with 
notice of any limitation upon the authority of such 
officer in the charter or by-law.^^ 

Limitations in by-laiv. Although there are deci¬ 
sions to the effect that a person dealing with an of¬ 
ficer or agent must take notice of limitations upon 


4. N.Y.- Wall St. Kx<'h. Bldp As¬ 
soc. V Now York, etc., Con.s Oil 
Co. 109 N.Y.S. IS, 19. 

14u C.J. p 3S2 nutt! 64. 

5. XY.—Wen Kroy Ut-alty Co. v 
l*ul)lio Nal. Bank & Tni.st Co ol 
New York, lS:i N hi. 73. 360 N.Y. 84. 
alMririint; N.Y.S. 1, 234 App.I>JV. 
4G1. 

14a C.J p 353 nolo 65. 

6 . ir.S.—Ilatnnioiid v. Carthage Sul¬ 
phite I’ulp & Taper Co, D.C X Y , 
34 F.3d 155 

Ky—Ke!ituck>-Tennsylvania Oil & 
Oa.s t'orptiral ion v. Clark, 57 S W'. 
2d 65. LM7 Ky 438—J 11 Colt Co. 
V. MoiMn, 11 S.W 3d 147, 336 Ky. 
479. 

La.—De Villafran<*a v. International 
Trade Kxliihition, 122 So. 8X9, 890, 
16X lAi. 6.35, citiiiK Corpai Juris. 

N Y.—Ern-st v. Cary Safe Co., 185 
N Y S. 168, 113 Mirc. 620. 

14n C.J. p 352 note 66. 

7. U.S.—In re Noreor Mfjr. Co., C. 
C.A.WIS.. 97 F.2d 208—Ohio Boule¬ 
vard Land Corporation v. GreKffory, 
C.C.A.Mioh, 46 F.2d 263. 

14a C.J. p 352 note 67. 

8 . Or. — Doehler v. Lansdon, 298 P. 
200, 136 Or. 687. 

14a C.J. p 362 note 68. 

8 . Mass. — Soars v. Corr Mfg:. Cx).. 
136 N.E. 266, 242 Mass. 896. 


Mont.—Stanton v. Occidental Life 
Ins. Co., 261 r. 620, 81 Mont. 44. 

10. U.S —Sawyer v. Rochester Trust 
Co., 1>CN.H„ 45 F2d 867—Glens 
Falls Indemnity Co. v. Palmetto 
Bank, D C S C., 23 F.Supp. 844. 
Iowa —American Trust & Savinjfs 
Bank of AVaterloo v. De Jaeper, 183 
N \\'. 3(i9. 191 Iowa 758—Citizens 
Bank \ Tuhlie Drup Co., 181 N.W. 
271, TM) Inw^a 983. 

Kan <^hildres.s Lucky Jew Lead 
& Zinc Co., 8 r2d 376. 378, 139 
Kan 713, citinp Corpus Juris. 

K> -National Deposit Bank of 
Ow»‘n.sboro v i>hio Coal Co., 62 S. 
W 3d 1018. 250 K> 28X 
Mo—Coiieivle & Steel Const. Co. V. 
National A.'^phalt Reflninp Co., 
Apj», 2 SW.2d 157. 

Ta—Severance v. Heyl & Patterson, 
1X7 A. 03. 123 Pa.Super 553. 

Tox —Humble Oil & Refining Co. v. 

Wood, Civ.App., 94 S.W.2d 573. 
14a C.J. p 352 note 69. 

Continuance of autliority 

I’ariies dealing with corporation's 
agent in business wherein he was 
appointed agent may rely on continu¬ 
ance of his authority until informed 
of Its revocation.—Hall v. Union In¬ 
demnity Co.. C.C.A.MO.. 61 F.2d 85. 
certiorari denied Union Indemnity 
Co. V. Hall. 53 S.Ct. 222, 287 U.S. 663, 
77 L.E3d. 672. 


11. U.S.—Dancigor Oil & Refining 
Co. V. Burroughs, C C A Okl.. 75 P. 
2d 855, eerliorari denied 55 S.Cl. 
915, 29r> US 75X, 79 L Ed. 1700. 

Md—Eastern Shore 15rokerage & 
Commission Co v. Harrison. 118 A. 
192, 141 Md 91. 

Mich - 'Massachusetts Bonding & In¬ 
surance Co V Transamerican 
Freight Lines, 281 NW 584. 286 
Mich. 17,9--Roger Angstman Co. v. 
Liggett Spring & Axle Co., 255 N. 
W. 428. 267 Mich. 620 
Mo — Thimmig v. General Talking 
I’lctures Corporation, App., 85 S.W. 
3d 208 

Mont.—Tuo y. Northern Pac. Ry. Co., 
253 P. 313. 78 Mont. 40. 

N.Y —Shpunt V. Machinery Mer¬ 
chants. 183 N y S. 90. 112 Mi.se. 
4.57. 

Tex —Denison Peanut Co. v. Mc- 
Craw’s Civ.App., 127 S.W.2d 499. 
14a t!.J. p 353 note 70. 

12. N y.—K. Moch Co. v. Bryant 
Park Bank. 188 N Y.S 533. 197 
App.Div. 78. 

WT Va.—Hartley v. Ault WToodenware 
Co., 97 S.E. 137, 82 W.Va 780. 

13. Kan.—Manross v. Uncle Sam Oil 
Co.. 128 P. 385, 88 Kan. 237, Ann. 
Ca8.19l4B 827. 

14. Tenn.—Alli.son v. Tennessee 

Coal, etc., R. Co., Ch.A., 46 S.W. 
348. 
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his powers imposed by by-laws, as a general rule 
an innocent third person who deals with the cor¬ 
poration through an officer or agent who is acting 
within his apparent authority cannot be affected by 
any fimitations of such authority which are con¬ 
tained in by-laws of which he has no knowledge,^® 
unless he is charged by law with knowledge of the 
by-law.Of course, where the third person has 
knowledge of the by-law the general rule does not 
apply.i* 

§ 998. Undisclosed Agency for Corporation 

Unless it appears that the contract was made with 
the agent personally, a corporation may take advantage 
of, or be held liable on, a contract made by an offleer 
or agent In his own name without disclosing the fact 
that he Is acting for the corporation. 

In accordance with the principles which govern 
the rights and liabilities arising out of undisclosed 
agencies generally, if an officer or agent enters into 
a contract in his own name on behalf of the cor¬ 
poration, without disclosing the fact that he is act¬ 
ing for the corporation, the contract inures to the 
benefit of the corporation and it may appear and 
hold the other party to the contract,unless it ap¬ 


pears that the contract was made with the agent 
personally and likewise the corporation, when 
discovered to be the principal, may be held liable on 
the contract,21 unless exclusive credit was given to 
the officer or agcnt.22 Sq also, in such a case the 
officer or agent may be held personally liable on a 
contract which he enters into in his own name,2® 
even though it shows that it was executed as a 
compromise between the corporation and a third 
party and be cannot bind the corporation by an¬ 
other agreement entered into for the purpose of 
securing his own discharge from liability on the 
original contract.25 

If corporate officers sign a note as individuals, 
with no agreement that they are not to be individu¬ 
ally bound, the acceptance of a mortgage thereafter 
on corporate property, which recites that the loan 
was obtained for corporate purposes, and that the 
note had been signed by the corporate officers, will 
not estop the payee from holding them individually 
liable on the notc:^® hut the officer or agent is 
relieved from personal liability where the person 
dealing with him is charged by the attendant cir¬ 
cumstances with notice of the fact that he is acting 

for the corporation.27 


16. U.S—Relfe v Ilundle. 103 U.S. 
222, 26 Ed 337. 

Tex.—^Vararoyaa v. Realty Inv Co., 
Civ.App. 165. SW. 516—Canadian 
Long Distance Tel. Co. v. Soiber. 
Clv.App., 169 R.W. 897. 

1& U.S—E Van Noorden & Co. v, 

U. S.. D.C.Mass, 8 P^Supp. 279. 
Md.—PJastorn Shore Brokerage & 

Commission Co. v. Harrison, 118 A. 
192, 141 Md. 91. 

Mass—Ryan v. Charles E Reed & 
Co, 165 N.E. 396. 266 M.ass. 293— 
Washington & Devonshire Realty 
Co. V. Lewis Diamond Co., 161 N.E. 
88.3, 263 Mass. 564—Hartford v. 
Massachusetts Bowling Alleys, 118 
N.E. 188, 229 Mass. 30. 

Neb—Sindflar v. T. B Hord Oram 
Co.. 219 NW. 14.6, 116 Neb. 776. 
N.Y.—American Steel Export Co. v. 
White & Associates, 229 NTS. 41, 
221 App.Div. 659, followed in 229 
N.Y.S 43, two <ases, 224 App.Div. 
659—iEtna Explosiv<*s Co. v. Bas- 
slck, 163 NVS. 917. 176 App.Div. 
577, amirned 116 NE 1032. 220 
N.Y. 767—National Furniture Co. 

V. William Spieireirnan & Co.. 189 
N.Y.S. 449, J16 M-se 3.1, affirmed 
190 N.Y.S. 831, 198 App Div. 672— 
JBrn.st V. Cary Safe Co, 185 N.Y.S. 
168, 113 Miac. 620—Spitzer v. Born, 
Inc., 182 N.Y.S. 327, 111 Mise 596, 
reversed on other ft^ounds 18.5 N. 
Y.S. 876. 194 .App.Div. 739 

Okl.—Cherokee I'ubllc Service Co. v. 
Harry Cragin I^umber Co., 49 P.2d 
723, 174 Ofcl. 67. 


' Va.—C<3al River Collieries v Eureka 
Coal & Wood Co.. 132 S.E. 3.37. 144 
Va. 263, 46 A.L R 4S5. overruling 
Bo<ock V. Allegheny Coal, etc, Co., 
1 SE 325, 82 Va 913, 3 Am S.K 
128. 

i4a C.J. p 353 note 71. 

An private regnlations 

The by-laws whleh ordinarily pre- 
.senbe c-orporate methods are private 
regulations as to the outside w'orld. 
—Bijur Motor Lighting Co. v. Eclipse 
Mach. Co., N.Y., 243 F. 600, 156 C.C. 
A. 298. affirming. D.C., 237 F. 89. 

17. Tox.—(Jrice v. American Nat. 
Ins. Co., Civ.App, 35 S.W.2d 204. 
error dismissed. 

14a C.J. p 354 note 75. 

18. Mass.—Ryan v. Charles E. Reed 
& Co.. 165 N.E. 396. 266 Mass. 
293. 

N.Y—Ernst v. Cary Safe Co., 186 
N.Y.,S. 168, 113 Misc. 620. 

N.C.—I’hllllps V. Interstate Land Co., 
94 S.E. 12. 174 N.C. 642. 

19. Cal.—^Wilcox-Rose Constr. Co. 
V. Evans, 98 P. 83, 9 Cal.App. 
118. 

14a C.J. p 493 note 80. 

80. U.S.—Coast Fisheries Co. v. Lin¬ 
en Thread Co., D.C.Mass., 269 F. 
841. 

81. Mo.—Young v. Emmke, 242 S.W. 
161, 210 Mo.App. 56. 

14a C.J. p 493 note 81. 

Nagotlahle lastrnments 

(1) In accordance with the general 
rule stated in Bills and Notes 8 34, 
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an undisclosed principal cannot be 
held liable on a negotiable instru¬ 
ment where his name docs not ap¬ 
pear thereon, as courts may not dis¬ 
regard the plain provisions of the 
statute as to necessitv of signing of 
negotiable instrument by trade or 
assumed name, or by duly author¬ 
ized agent, to charge one whose sig¬ 
nature does not app»*ar thereon.— 
LIpman v. Manger. 201) N W. 663, 185 
Wis. 63. 

(2) However, corporation which 
was undisclosed piinelpal of agent 
corporation which signed notes was 
held liable on notes as u.slng an as¬ 
sumed or trade-name.—American 
Fund for Public Service v. Associat¬ 
ed Textiles, 245 N.W. 376, 187 Minn 
300. 

88 . N.Y.—Oonro v. I*ort Hcmry Iron 
Co.. 12 Barb. 27. 

83. Me.—F. R. Conan t Co. v. Lav in, 
126 A. 647, 124 Me. 437. 

14a C.J. p 493 note 88. 

84. Ind.—Willson v. Nicholson, 61 
Ind. 241. 

85. N H.—Hilliard v. Tipper Coos R. 
Co.. 88 A. 993. 77 N.H. 129. 

8& Wash.—Horton v. Haley. 40 P. 
624, 12 Wash. 74. 

87. N.Y.—Donohue v. Watson, 128 
N.Y.S. 1089. 72 Misc. 56. 

Tex.—Johnson v. Armstrong, 18 S. 

W. 594, 83 Tex. 325. 29 Am.S.R. 
G48. 

'14a C.J. p 494 note 87. 
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§ 999. In General 

In its external dealinga a eorporatlon la repreaented 
and acta by and through its duly authorized offleera and 
agenta. 

A corporation in its relations to the public is rep¬ 
resented and can act only by and through its duly 
authorized officers and agents.28 Persons who are 
neither stockholders nor officers in a corporation 
cannot assume to act as officers thereof or to in¬ 
stitute legal proceedings in the name of the corpo- 
ration.29 No person is an agent for a corporation 


who proceeds without authority or who acts out¬ 
side the authority given him ;30 and, where a 
specific act is directed by the act of incorporation 
to be done by a particular agent, it must be done by 
that agent.31 

Although the corporation has a general manager, 
it can vest in another agent the powers of a general 
agent representing it in the conduct of some de¬ 
partment of its business.32 

A corporation may be bound by the acts of an¬ 
other corporation as its agent,33 and in such case 


U.S.—In re Gold, C.C.A.N.J., 98 
F.2d 676—Clark v. Employers Mut. 
Casualty Co. of Den Moines, Iowa. 
CC.ANeb., 90 F.2d 667, 115 A.L.R. 
1204—Bobo V. Lloyds. C.C.A.N.Y., 
10 P 2d 730—Junk v. R. J. Reyn¬ 
olds Tobacco Co. D.C Va., 24 P. 
Supp. 716—Group Health Ass'n v. 
Moor. D.C.D.C., 24 P.Supp. 446— 
Maruska v. Kquitable Life Assur. 
Hoc. of IT. S.. D.CMInn., 21 P. 
Supp. 841—Martin v. Faf^le Picher 
l^ad Co.. D.C.Mo. 21 F.Supp. 142. 
Anz.—Lola Orunow Memorial Clinic 
V. Davis. 66 P 2d 238. 49 Anz. 277. 
Ark—El Dorado Baking Co. v. City 
of Hope. 103 S.W2d 933. 193 Ark. 
949—Kull V. Dierks Lumber & Coal 
Co.. 292 S.W. 695, 173 Ark 415— 
Horner v. New South Ollmill, 197 
S.W. 1163. 130 Ark. 561. 

Cal —O'Shea v. Pacifle (5a.s A- Elec¬ 
tric Co., 62 P.2d 1066. 18 Cal.App. 
2d 32—Peasley v. Producers' Mar¬ 
ket Co., 261 P. 733, 86 Cal.App. 
577. 

Colo.—IToine Builders Co v. Reddin, 
48 P.2d 806, 97 Colo. 232. 
Del.--Joseph Greenspon’s Sons Iron 
ft Steel Co. V. Pecos Valley Gas 
Co.. 156 A. 350. 4 W.W Harr. 667. 
Fla—Browninip v. State, 133 So. 847. 
101 Fla. 1051. 

Ill.—Illinois TuherculosKs Associa¬ 
tion V. Sprlnglleld Marine Bank. 
282 IllApp. 14—Hoke v. Harris¬ 
burg Hospital, 281 Ill.App. 247. 
Iowa.—^W’^right v. Iowa Power & 
Light Co., 274 N.W. 892. 223 Iowa 
1192—Kann v. Fish, 224 N.W. 531, 
209 Iowa 184. 

Ky.—Harlan Public Service Co. v. 
Eastern Const. Co., 71 S.W.2d 24. 
254 Ky. 135—Electric Loose Leaf 
Floor V. Electrb- Planing Mill Co., 
245 S.W. 886. 196 Ky. 816. 

Md.—Johnson v. Maryland Trust Co.. 
6 A.2d 383. 

Mass.—Barry v. Duffln, 195 N.E. 611 
—Morrison v. Tremont Trust Co.. 
147 N.E. 870. 268 Mass. 383. 

Mich.—Mossman v. Millenbach Mo¬ 
tor Sales. 280 N.W. 50. 284 Mich. 
662—Bruun v. Cook, 273 N.W. 774, 
280 Mich. 484—Garey v. K^lvlna- 
tor Corporation, 271 N.W. 723, 279 


Mich. 174—Jacob v. Gratiot Central 
Market Co., 255 N.W. .331, 267 

Mich. 262—Farmers' ft Merchants' 
Nat. Bank ft Trust Co. v. Globf 
Indemnity Co.. 249 N.W. 882, 264 
Mich. 396—Stowe v. Wolverine 
Metal Specialties Co., 219 N.W. 
714. 242 Mich. 624. 

Mo.—Monsanto Chemical Works v. 
American Zinc. Lead ft Smelting 
Co.. 253 S.W. 1006—Pink v. Gregg 
Realty Co., App., 296 S.W. 838. 
Mont.—Plsk Tire Co. v. Lanstrum, 
30 P.2d 84. 96 Mont. 279—Gros- 
fleld v. First Nat. Bank. 236 P. 250. 
73 Mont. 219. 

NY—Seneca AVlre & Mfg. Co. v. A. 
B. Leach ft Co.. 159 N.E. 700, 247 
N.Y. 1, reversing 219 N.Y.S. 478, 
219 App.Div. 702—^Western Elevat¬ 
ing Ass'n V. Chapman, 263 N.Y.S. 
62, 238 App.Div. 14—Commercial 
Credit Corporation v. Wells, 240 N. 
Y.S. 13.9, 228 App.Div. 402—Bank¬ 
ers' Trust Co. v. International Ry. 
Co.. 202 N.Y.S. 561, 207 App.Div. 
579. affirmed 147 N.E 220. 239 N. 
Y 619—Frank Gilbert Paper Co. v. 
Prankard. 198 N.Y.S. 26, 204 App. 
Div. 83—Pink v. Title Guarantee & 
Trust Co., 298 N.Y.S. 544, 164 Misc. 
128—Peabody v. Interborough Rap¬ 
id Transit Co.. 202 N.Y.S. 287, 121 
Misc. 647. modified on other 
grounds 209 N.Y.S. 380, 212 App. 
Piv, 602—Spitzer v. Born, Inc., 182 
N.Y.S. 327, 111 Misc. 696, reversed 
on other grounds 185 N.Y.S. 875, 
194 App.Div. 739. 

Or—Bagot v. Inter-Mountain Mill¬ 
ing Co.. 196 P. 824, 100 Or. 127. 
Pa.—Shambe v, Delaware ft H. R. 

Co.. 135 A. 755, 288 Pa. 240. 

U.I —W. P. Hamblin. Inc., v. Newark 
Fire Ins. Co., 139 A. 212, 48 R.I. 
473. 

S.C.—Chapman-Storm Lumber Cor¬ 
poration V. Minnesota-South Caro¬ 
lina Land ft Timber Co., 190 S.E. 
117, 183 S.C. 31. 

Tenn.—Ilaverty Furniture Co. v. 

Foust, 124 S.W.2d 694. 

Tex.—Fort Worth Elevators' Co. v. 
Russell. 70 S.W.2d 397, 123 Tex. 
128, reversing, CIv.App., 28 S.W.2d 
320—Chronister Lumber Co. v. 
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WlllIamB, 288 S.W. 402, 116 Tex. 
207, answer to certified questions 
conformed to. Civ.App., 28 S.'W.2d 
844—^R. B Spencer ft Co. v. Thorp 
Springs Christian College, Civ. 
App., 41 S.W.2d 482, error dis¬ 
missed—Arlitt V. Seaboard Bank 
ft Trust Co., Civ.App.. 31 S.W.2d 
488—^Brooks v. Zorn, Civ.App., 24 
S.W.2d 742, error dismissed—Ad- 
klns-Polk Co. v. Pate. Civ.App., 
11 S.W. 2d 654—Transcontinental 
Oil Co. V. Wofford. Civ.App., 6 S.W. 
2d 165, error dismissed—North 
Texas Oil & Refining Co. v. Stand¬ 
ard Tank Car Co., Civ.App., 249 
S.W. 253. 

Utah.—Montana Reservoir ft Irriga¬ 
tion Co. V. Utah Junk Co., 228 P. 
201, 64 Utah 60. 

Va.—Royal Indemnity Co. v. Hook, 
157 S.E. 414, 155 Va. 956. 

Wash.—Goodin v. Palace Store Co., 4 
P2d 493, 164 Wash. 625. 

14a C.J. p 303 note 24, p 354 note 78. 

Corporatloa aeta la peraoB« on an 
equal footing with a natural person, 
when. In the performance of a cor¬ 
porate act, it uses its officers as a 
vehicle and conduit and does not go 
out.sido its own corporate machinery. 
—Sellent-Hepent Corporation v. 
Queens Borough Gas ft Electric Co., 
290 N.Y.S. 887, 160 Misc. 930. 

89. Colo.—Templeman v. Grant,' 227 
P. 665, 75 Colo. 619. 

30. Mass.—Hayden v. Middlesex 

Turnp. Corp., 10 Mass. 397, 6 Am. 
D. 143. 

31. Ill.—Singer Mfg. Co. v. Leeds, 
48 Ill.App. 297. 

Ky.—Maddox v. Graham. 2 Mete. 56. 

38. Cal.—Francis v. Independent 
Electrical Supply Co.. 165 P. 716, 
33 Cal.App. 482. 

33. U.S.—Pacific Can Co. v. Hew'es. 
C.C.A.Wash., 96 F.2d 42—Wabash 
Ry. Co. V. American Refrigerator 
Transit Co.. C.C.A.Mo., 7 P,2d 335. 
certiorari denied American Refrig¬ 
erator Transit Co. v. Wabash R. 
Co., 46 S.Ct. 208, 270 U.S. 643. 70 
L.Bd. 776—Detroit Motor Appli¬ 
ance Co. v. General Motors Corpo- 
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the agents of the subcorporation become the rep¬ 
resentatives of the principal corporation;^^ but it 
is, of course, essential to the application of this rule 
that the relation of principal and agent exist be¬ 
tween the two corporations and the relation does 
not necessarily exist merely because one corpora¬ 
tion brought about the incorporation or organiza¬ 
tion of the other, or owns all or a majority of the 
shares of its stock, or because the two corporations 
have common stockholders, officers or directors.^® 

§ 1000. Directors or Trustees 

Ordinarily and primarily, the powers of a corporation 
are to be exercised, in Its dealings with third persons, 
by the board of directors or trustees or officers or agents 
authorized by the board to act for It; but, by direction 
or acquiescence of the stockholders, one or more execu¬ 
tive officers may assume and exercise the powers and 
functions of the board. A single director has authority 
to act for the corporation Individually as Its agent only 


when It Is specially conferred on him; he does not pos¬ 
sess It ex officio. 

As a general rule, the powers of a private corpQ- 
ration, so far as its dealings with third persons are 
concerned, are primarily lodged in its board of di- 
rectors^'^ or board of trustees.^* Where, as is usu¬ 
ally the case, the general power to administer the 
affairs of the corporation is vested in a board of 
directors or trustees, the authority of the board in¬ 
cludes generally the power to do any act or make 
any contract in the conduct of the company’s af¬ 
fairs or business which is within the limits of the 
powers conferred on the corporation by its charter, 
and which is necessary or proper to enable the cor- 
Iioration to accomplish the purposes of its crea¬ 
tion,^® unless their powers are restricted by char¬ 
ter, statute, or by-law and the board’s acts with¬ 
in the scope of its authority are binding on the 


ration, D.C.Ill., 6 F.Supp. 27. 

Ky.—Liberty Coal Mining Co. v, 
Prankcl Coal Co., 268 S.W. 280, 206 
Ky. 647. 

Mo.—^Kourik V. English. 100 S.W.2d 
901. 340 Mo. 367. 

14a C.J. p 354 note 85. 

34. Tex.—St. Louis, etc., R. Co. v. 
Sizemore. 116 S.W. 403, 53 Tex.Civ. 
App. 491. 

35h Mas.«i.—Marsch v. Southern New 
England H. Corp., 130 N.E. 120, 230 
Mass. 483. 

Test of agency 

The test In determining whether 
the relation of principal and agent 
exists between corporations is wheth¬ 
er one corporation controls the ac¬ 
tion of the other corporation, wheth¬ 
er the latter is subordinate to the 
former, and the former dominates 
the latter.—In re Kentucky Wagon 
Mfg. Co.. D.C.Ky., 3 F.Supp. 958, af¬ 
firmed, C.C.A., 71 F,2d S(»2, certio¬ 
rari denied Laurent v. Stites, 55 S.Ct. 
142. 293 U.S. 612, 79 L.Ed. 701. 

36. U.S—Pacific Can Co. v. Hewes. 
C.C.A.Wash., 95 F.2d 42—Com¬ 
merce Trust Co. v. AVoodbury. C. 

C. A.MO, 77 F.2d 478, modifying, 

D. C., Woodbury v. JMekenng Lum¬ 
ber Co., 10 F.Supp. 761, and cer¬ 
tiorari denied Woodbury v. Com¬ 
merce Trust Co., 56 S.Ct. 134, 296 
U.S. 614, 80 L.Ed. 435—Centmont 
Corporation v. Mar.sch. C.C.A. 
Mass., 68 F.2d 460, affirming, D.C., 
Central Vermont K. Co. v. .Southern 
New England It Corporation, 1 F. 
Supp. 1004, and certiorari denied 
Centmont Corporation v. Marsch, 
54 S.Ct. 530, 291 U.S. 680, 78 L.Ed. 
1068—Industrial Research Corpo¬ 
ration V. General Motors Corpora¬ 
tion, D.C.Ohio, 29 F.2d 623—In re 
Kentucky Wagon Mtg. Co.. D.C. 
Ky., 3 F.Supp. 958, affirmed, C.C.A., 
71 F.2d 802, certiorari denied Lau¬ 


rent V. Stites. 55 S.Ct. 142, 293 U.S. 
612, 79 L.Ed. 701. 

Ill.—McDermott v. A. B. C. Oil 
Burner Sales Corporation, 266 111. 
App. 115. 

Ky.—Harlan Public Service Co. v. 
Eastern Const Co. 71 S.W 2d 24, 
254 Ky 135—^Ayer & Lord Tie Co. 
v. Commonwealth. 271 S.W. 693, 
208 Ky. 606. 

37. Mich.—Burch v. Norton Hotel 
Co„ 246 NW. 131, 261 Mich. 311 

Okl —McCall V. Monarch Royalty 
Corporation, 64 I\2d 871. 179 Okl. 
213 

Pa.—Severance v. Heyl & Patterson, 
187 A. 53, 56, 123 Pa Super. 553, 
quoting CorpiM Juris. 

Tex.—Prudential Building & Loan 
A.s.s'n V. Shaw, 26 S.W 2d 168. 119 
Tex 228, rehearing denied 27 S. 
W2d 157, 119 Tex 228—Rogers v. 
Public Service Employee.s Cn*dit 
Union. Civ.App.. 112 S.W.2d 258, 
error dismissed—Union Deposit 

Co. V. Mosely. Civ App., 76 S.AV.2d 
190, error dismis.^ed. 

14a C.J. p 355 note 93 

38. Ill—Grand Tower Mfg., etc., Co. 
V. Ullman, 89 111. 244. 

39. U S.—Baltimore & O. K. Co. v. 
Foar, C.C.A Ind., 84 F.2d 67. 

14a C.J. p 355 note 98. 

General policy 

The stockholders have a right to 
demand that those matters which 
involve the general policy of the 
organization and which are funda¬ 
mentally important shall be deter¬ 
mined by the board of directors.— 
Severance v. Heyl & Patterson, 187 
A. 53, 123 Pa.Super. 553. 

BeeciMioa of ootioa 

Any limitations imposed on the is¬ 
suance of a license to manufacture 
a patented article can be abrogated 
and dispensed with by the same di¬ 
rectors who lmpo.sed them.—^Western 
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Battery & Supply Co. v. Hiiz»*lett 
Storage Battery Co.. CC.A.Mo., 61 F 
2d 220, reversing, DC., finzelctte 
Storage Battery Co. v. AWslern Bat¬ 
tery & Supply Co., 52 F.2d 659, cer¬ 
tiorari denied 53 S.Ct. 399, 288 U S. 
608, 77 L.Ed. 982. 

Powers of eorporatioa circumscribe 
authority of directors 

Tex.—Joyce v. First Nat. Bank, Civ. 
App, 99 S.W.2d 1092. 

40. Cal.—Forbes v. San Rafael 
Turnp. Co.. 50 Cal. 340. 

By-laws construed 

(1) Where the by-laws of a eor- 
poration provide that the directors 
shall have “all the powers usunllv' 
ve.sted in the board of direet<*rs of 
a business corporation,” a further 
specific provision authorizing them 
to purchase, lea.se, pledge, and sell 
personal property, does not limit 
their general powers as to real es¬ 
tate of the corporation.— In re E T. 
Russell Co., DC.Mass., 291 F 809. 

(2) A by-law authorizing the 
board of governors of a chamber of 
eoirimerce to exercise the gen<Tal 
powers of the chainbi r is a grunt 
from which the board derives full 
authority to exercise all lh« power 
possessed by the chamber Itself and 

^to conduct the iiusinesM affairs of 
the chamber.—Chamber of Comineree 
of Hot Springs v. Barton, 112 S.W. 
2d 619. 196 Ark. 274. 

Zudividual’B control of hU buslnots 
oomporod 

While the dfVectors of a corpora¬ 
tion, subject to limitations of char¬ 
ter and by-laws, have as much con¬ 
trol of its business affairs as an in¬ 
dividual has over his own business, 
their power is no greater.—Mer¬ 
chants' Life Ins. Co. v. Griswold, 
Tex.Civ.App., 212 S.W. 807, reversed 
on other grounds. Com.App., 237 S.W. 
232. 
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stockholders,^ 1 and are not aflFcctcd by the latter's 
assent or dissent,^2 except in so far as consent or 
authorization by the stockholders is required by 
statute or by-law.^2 

The directors are entitled to represent the cor¬ 
poration where their election, although disputed, 
has been duly certified and they are in actual con¬ 
trol of its affairs and, notwithstanding a direc¬ 
tor has transferred his stock, if he continues to act 
as director his acts are valid as to third persons 
dealing with the corporation.^^ 

Prunary or delegated authority. According to 
some authorities, the directors of a corporation are 
merely its agents, possessing only a delegated au¬ 
thority, and are not themselves the corporation.'*® 
According to other authorities, the directors, al¬ 
though in a sense the agents of the corporation, do 
not stand in the same relation to it as that sustained 
by a private agent to his principal; they do not ex¬ 
ercise a delegated authority in the same sense as or¬ 
dinary agents, but, as to all purposes of dealing 
with others, they constitute the corporation itself, 
and are the primary possessors of all the powers 
conferred on the corporation by its charter; what 
they do as the representatives of the corporation, 
the corporation itself is deemed to do.'*^ 

iLXclmivr po7vers. In the absence of authority 
conferred on corporate officers or agents, either ex¬ 
pressly or impliedly, the corporation can be bound 


only by its board of directors or trustees;^® and, 
where the general management of corporate affairs 
is vested by statute or charter in the board of di¬ 
rectors, no Corporate power may be exercised by 
any person except the board of directors^® or an of¬ 
ficer or agent chosen or empowered by the board 
to act for it;®® but a statutory provision that the 
corjiorate power, business, and property must be 
exercised and controlled by a board of directors or 
trustees docs not apply where by the direction or 
acquiescence of the stockholders the executive of¬ 
ficers assume and exercise the functions of a 
board of directors®^ or a majority of the stockhold¬ 
ers act as trustees ;®2 and, a fortiori, where the du¬ 
ties of directors are not defined by charter or stat¬ 
ute, the stockholders may select other agencies to 
manage the corporate business®® and may confer 
the entire corporate power on an officer.®^ Where 
the stockholders, by acquiescence for a period of 
years, permit the directors to surrender their of¬ 
fices to a single executive officer and allow such of¬ 
ficer to assume and exercise the powers of the 
board of directors, he succeeds to the power of the 
board and an act of his, within the power of the 
board, is the act of the corporation.®® A coriiora- 
tion must accept the consequences when, with the 
knowledge and acquiescence of all the stockhold¬ 
ers, it declines to act through its board of direc¬ 
tors and in accordance with the limitations imposed 
by Its charter and by-laws.®® 


41. III.—Cht'llaln v. Rc»uuMic 
In.^. Co. 8fi Ill. 220. 

14a C.J p 355 nott* 1. 

42. C’olo—ITnion Gold Min Co v 
Rocky Mountain Nat Rank, 2 Colo 
565, iitlirnicd U6 U.S. G40, 24 L.Ed. 
648. 

14a C.J. p 355 note 2. 

43. Colo—I.i}ivl)oijrn v. "Wrapt*, 211 

P. 367, 71> 339. 

14a C.J p 35.5 note 3 

44. U.S.—Con.solidated Interstate 
Callahan Min Co v. Callahan Min 
Co.. D.C.Idaho. 228 F. 528 

45. Cal.—St*al of Gold Min. Co. v. 
Slater, 120 V. 1.5, 161 Cal. 621. 

46. Mns.s.—Tippct.s v. "X^’alker, 4 
Mass. .50.5 

N.IL—Gillis V. Rniloy, 21 N U. 149. 

Xn "broad sense, dire ctors arc mer*’- 
ly agrnt.s of tin* corporation—,lohn- 
Bon V. Maryland Trust Co., Md., 6 
A.2d 383. 

47. Cal.—Maynard v. Fireman's 
Fund Jns. Co.. 34 Cal. 48. 67. 91 
Ani.l). 672. 

Pa.—O’Neill V. Finnesey, 149 A. 103, 
299 Pa. 97. 

W."Va.—Berkeley v. Martinsburg & 

19 C.J.S.-30 


Potomac Turnpike Co., 115 S.E. 448, 
02 W.Va 346 
1 til C.J. p 355 note 5. 

Xfot affents In arbitrary sense 

The rule that directors of a cor¬ 
poration arc its agrents is not an 
arbitrary one, and should not be ap¬ 
plied without regrard to the circum¬ 
stances of the case—Garev v. Kel- 
vinator Corporation. 271 N.'W’. 723, 
270 Mich. 174 

48. Ky —Enterprise Foundry & Ma¬ 
chine Works V. Miners’ Elkhorn 
Coal Co.. 45 SW2d 470. 241 Ky. 
779. 

Ohio—Standard Extract Co. v. Bel- 
nicr Co., 2C Ohio Cir.Ct ,N S., 152. 
1 4a C J. p 356 note 6. 

49. Cal.—Anf^elus Securities Corpo¬ 
ration V. Ball. 67 P.2d 152, 20 Cal. 
App2d 423. 

Tex.—Atlas I’etroleum Corporation v. 
Galveston, H & S. A. Ry. Co . Civ. 
App., 6 S W.2d 215. error refused 
14a C.J. p 366 note 7. 

50. Ohio.—Standard Extract Co. v. 
Belrner Co., 26 Ohio Cir.Ct.,N.S., 
152. 

Tex.—Atlas Petroleum Corporation v. 
Galveston, H. & S. A. Ry. Co, Civ. 
App., 6 S W.2d 215, error refused. 
14a C.J. p 356 note 8. 
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Sveryday affairs 

While lilt* corporate powers may 
be exercised by the board of direc¬ 
tors, It is obvious that the everyday 
affairs of the corporation cannot wait 
upon the periodical nieetingrs of the 
bttard, but must be attended to bj" 
offtcers and agrents elected or ap¬ 
pointed for that purpose—Alley v. 
Butte & Western Mining Co., 251 P. 
517, 77 Mont. 477. 

51. S B.—American Nat. Bank v. 
Wheclcr-Adams Auto Co., 141 N. 
W 396. 31 S.D. 524. 

58. Wash.—Sturwich v. Washingrton 
Cut Glass Co., 116 P. 459, 64 AVash. 
42. AnnCas.l913A 262. 

14a C.J p 356 note 10. 

53. Minn.—Gross Iron Ore Co. v. 
Paulle, 156 N.W. 26S, 132 Minn. 
160. 

54. Minn.—Gross Iron Ore Co. v. 
Paulle, supra. 

55. Ohio.—Jackson v. N<*l.sonvjllc 
Foundry & Mach. Co., 6 Ohio App. 
171. 

56. "Vo.—Moore v. w*Etna Casualty & 
Surety Co., 155 S.E. 707, 156 Ysl 
566. 
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Authority as individuals. The authority of direc¬ 
tors to hind the corporation belongs to them col¬ 
lectively and not individually; the mere fact that 
a person is a director or trustee gives him no au¬ 
thority to act individually for the corporation as its 
agent even though he owns or controls a major¬ 
ity of the stock authority so to act may be spe¬ 
cially con fcured on him,59 but does not exist un¬ 
less it is so conferred.50 

§ 1001. Ministerial Officers 

Tha authority of offlcera of a corporation to bind It 
by acta or contracts Ts derived from the board of direc¬ 
tors or trustees or from the corporate charter. Qeneraily 
it comes from the board. 

Whatever authority the officers or agents of a 
corporation may have is derived from the board of 
directors, or other governing body, unless conferred 
by the charter of the coqKjration; and before the 
corporation will be bound by the acts or contracts 
of such officers, or agents, it must be shown that 
authority so to act or contract has been given by 
the board of directors, or other governing body, 
cither expressly or impliedly,®^ unless their au¬ 
thority is specially conferred by charter or by- 
laws®2 or unless, as shown infra § 1016, the acts or 
contracts in question have been ratified or approved 
by the board. Generally the authority of the offi¬ 
cers is derived, either expressly or by implication, 
from the board of directors or trustees.®^ 

A corporation may employ one of its officers as 
agent but the fact that a person is an officer of 


a corporation gives him no additional authority to 
find it when he is rendering services for it as an 
employee or servant.®® In one sense, corporate of¬ 
ficers are empowered to act and to bind the corpo¬ 
ration only as agents®® and by virtue of their re¬ 
spective special agencies which vary according to 
the nature of the office held by cach.®"^ 

Mental capacity. The mental incapacity of an 
officer who executes a corporate contract docs not 
affect the validity of the contract where another of¬ 
ficer who has the active management and control of 
the corporate affairs assists in and advises the mak¬ 
ing of the contract.®® 

The title by which an officer of a corporation is 
designated is not necessarily determinative of his 
authority.*® However, where an officer is clothed 
with a title implying general powers, the business 
public and the courts may fairly presume that he is 
what the corporation holds him out as being. 

President, As a general rule the president of a 
corporation has, merely by virtue of his office, no 
more authority than any other director to act for 
the corporation and to bind it in dealings with third 
persons his powers as agent must come from the 
organic law of the corporation or from a delegation 
of authority from it, either directly or through the 
board of directors, formally and directly granted or 
implied from its habit or custom of doing business, 
the nature of the corporate business, or the express 
powers granted.'^® However, this rule is consider- 


57. Cal.—Scott V. IjOs Angeles 

Mountain Park Co.. 267 P. 914. 92 
Cal.App. 258. 

Ind.—Flick v. Jordan, 129 N.E. 42, 74 
Ind.App. 314. 

Iowa.—^Keascl v. Murray, 196 N.W. 

591, 197 Iowa 17, 33 A L.R. 1346. 
Md.—Jackson v. County Trust Co. of 
Maryland. 6 A.2d 380. 

Mich.—Oarey v. Kelvinator Corpora¬ 
tion, 271 N.W. 723, 279 Mich. 174. 
Mont.—Raish v. Orchard Canal Co., 
218 P. 655, 67 Mont. 140. 

Neb.—Smith v. Bankers Nat. Life 
Ins. Co.. 266 N.W. 646, 130 Neb. 
652. 

N.J.—Hudson Co-op. Loan Asa'n v. 
Horowytz, 186 A. 437, 116 N.J.Law 
605. 

N.T.—^Mcllrath v. S. Waterbury & 
Sons Co., 184 N.Y.S. 886. 193 App. 
Dlv. 491. 

14a C.J. p 356 nste 11. 

58. U.S.—Hatch v. Johnson L. & T. 
Co., CCKan., 79 F. 828. 

Ind.—Allemong v. Simmons, 26 N. 

E. 768, 124 Ind. 199. 

14a C.J. p 366 note 12. 

59. Mich.—Toles v. Duplex Power 
Car COw. 189 N.W. 46, 219 Mich. 466. 


Mont.—Raish v. Orchard Canal Co., 
218 P. 665, 67 Mont. 140. 

60. Md —Jackson v. County Trust 
Co. of Maryland. 6 A. 2d 380. 

14a C.J. p 366 note 13. 

61. U.S,—Baltimore & O. R. Co. v. 
Foar, C.C.A.lnd.. 84 F.2d 67. 

N.II.—Edelstonc v. Salmon Falls Mfg. 

Co.. 150 A. 545. 84 N.H. 315. 

Tex.—Union Deposit Co. v. Moseley, 
Civ.App., 76 S.W.2d 190, error dis¬ 
missed. 

Va.—Sterling v. Trust Co. of Nor¬ 
folk, 141 S.E. 866, 149 Va. 867. 

14a C.J. p 366 note 14. 

62. Ga.—Henderson Lumber Co. v. 
Chatham Bank & Trust Co.. 125 S. 
E. 867, 33 Ga.App. 196. 

14a C.J. p 366 note 15. 

63. Pa.—Severance v. Heyl & Pat¬ 
terson. 187 A. 63, 123 Pa.Super. 663. 

Va.—Clement v. Adams Bros.-Paynes 
Co., 76 S.E. 294, 113 Va. 647. 

64l Md.—Stoddert v. Port Tobacco 
Parish Vestry, 2 Gill & J. 227. 

65. Ky.—Wigginton Studio v. Reut¬ 
er’s Adm'r, 71 S.W.2d 14, 264 Ky. 
128. , 


66 . Pa.—^Bury A Holman v. Pezalla, 
27 Del.Co. 406. 

67. U.S.—-In re Gold, C.C.A.N.J.. 93 
F.2d 676. 

68w Ky.—Gilmore v. Samuels, 123 
S.W. 271. 136 Ky. 706, 21 Ann.Cas. 
611. 

69. Wyo.—Seaman v. Big Horn Ca¬ 
nal Asa'n. 213 P. 938, 29 Wyo. 391. 

TO. Nev.—Bradley v. Nevada-Cali- 
fornia-Oregon Ry., 178 P. 906. 42 
Nev. 411. 

71. U.S.—Sawyer v. Rochester Trust 
Co.. D.C.N.H., 45 F.2d 867. 

N.J.—Klein v. Journal Square Bank 
Bldg. Co., 160 A. 812, no N.J.Eq. 
607. 

N.Y.—Ernst v. Cary Safe Co., 186 N. 

Y.S. 168, 113 ktisc. 620. 

14a C.J. p 356 note 16. 

UttU authozlty 

President of corporation generally 
has little authority to act for cor¬ 
poration.—Baum V. Nord, 164 N.E. 
294, 88 lnd.App. 674. 

78. U.S.—Sawyer v. Rochester Trust 
Co.. D.C.N.H., 46 P.2d 867—U. S. 
V. Troy, D.C.Pa., 6 F.Supp. 816, 
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ably relaxed with reference to commercial transac¬ 
tions of an ordinary private business corporation 
the president may, without special authority, per¬ 
form ordinary acts which, by usage or necessity, 
are incident to his office and, as in the case of 
other agents, he may acquire larger powers than 
those ordinarily belonging to him by being held out 
to the public as possessing them, and by being suf¬ 
fered by the directors habitually to exercise such 
powers in the face of the public.^c Where he acts 
within the scope of his authority, his acts are the 
acts of the corporation but he cannot bind the 
corporation by acts not within the scope of his au¬ 
thority although they may relate to the company's 
busincss,’^'^ as where he acts in matters which are 
within the exclusive province of the board of di- 
rcctors.78 According to some decisions where the 
president of a con)oration performs acts in the 
usual manner and within the scope cjf the ordinary 
business of the company, his customary powers, and 
his usual official duties, it wdll be presumed, in the 
absence of a showing to the contrary, that he has 
been invested with power to perform such acts and 


that they are binding on the corporation, as indicat¬ 
ed infra § 1025; and one dealing with the president 
in the usual course of business and within the pow¬ 
ers which the president has been accustomed to ex¬ 
ercise without objection from the directors has the 
right to assume that the president has been invested 
with those powers and the burden is on those 
who deny the president’s authority to establish such 
fact, see infra § 1027. Where, however, he per¬ 
forms an act not incidental to the business of his 
corporation, it must as'a general rule be shown that 
he was duly authorized by the directors.®® 

The fact that the president owns a majority of 
the stock of the corporation does not vest him w'ith 
additional power or greater authority.®^ 

Where the president is given power as general 
manager of the business with full direction and 
charge thereof, he has the power to do any act or 
make any contract that the president and general 
managing agent of such a corporation could do or 
make in the ordinary transaction of the corporate 
business,®- and prima facie has power to do any act 


n*viTF«‘d on olhrr >?roiind» 55 S Ct. 
23. ITS ns. 79 L Ed 197 
MnsM.—Horowitz v. State St Trust 
Co.. ISfi N.E. 74. 28.1 Mass 53. 

N.Y—Erii.Ml V I'ary Safe Co, 18.5 
N.Y S. 16S. 113 Miko. 620. 

Tt K.—Union Deposit Co v. Mo.s«'lev. 
Civ.App, 76 S.W.2d 190. error di.^-- 
rnissed 

14r C.J. p 357 note 16. 

Soiiroa of implied authority 

The implied authority of the pre.st- 
d»*nt of a corporation must arise out 
of the duties and responsibilities ac¬ 
tually intrusted to him by the <*or- 
poration or the duties assumed by 
him and acquiesced in by the corpo¬ 
ration, and not on his statements re- 
Kardlns: such duties and responsibili¬ 
ties.—Butler V. Solano Lrfind Co . 188 
P. 1019. 46 Cal.App. 171. 

73. U.H.—Sawyer v. Rochester Trust 
Co.. DC.N.IL, 45 F.2d 867. 

Implied powers incident to ottoe 

Corporations have assumed and ac¬ 
quired such a position in the busi¬ 
ness world that the ofRce of presi¬ 
dent carries With it eertaln implied 
powers of an agency.—Joseph 
(Sreenspon’s Sons Iron & Steel Co. v. 
IVcos Valley Oas Co., 156 A. 350, 4 
W.W.Harr.Del.. 667. 

Prima facie power 

As a general rule, the president of 
a business corporation has power, 
prima facie, to do any act which the 
directors could authorize or ratify — 
Best-Site Associates v. Ventrioe, 280 
N.y.S. 683, 246 App.DIv. 768. 

PresldeBt of cutnufacturlng oorpo- 
ration is possessed of general exec- 


ulive and administrative functions, 
and. as such, may bind the corpora¬ 
tion within the apparent scope ot 
liis duties.—Chase Nat. Bank v Uos- 
enbaum, 254 N.Y.S. 593, 143 Misc. 
349. 

74. N.J.—Elblum Holding Corpora¬ 
tion V. Mintz, 1 A 2d 204, 120 N.J. 
Daw' 604. 

75. N.J.—Morris County Building 

& Loan Ass'n v. Walters, 198 A 
756, 123 N.J Eq. 548, revorsiiiR 

194 A 781, 122 N.J Eq. 475. 

14a C.J. p 367 note 17. 

76. Ark.—C, L. Kraft Co. v. Grubbs, 
174 S.W. 24,5. 116 Ark. 620. 

14a C.J. p 357 note 18. 

77. Ind —Baum v. Nord, 164 N.E 
294, 88 Ind App. 674. 

14a C J. p 357 note 19. 

Express, implied, or apparent powers 

t^'orporation is bound by its presi¬ 
dent’s act only to extent that act is 
within president’s express, implied, 
or apparent powers. 

N..1 —Myrtle Avc. Corporation v Mt. 
I’rospect Building & Loan Ass’n, 
169 A. 707, 112 N.J.Law 60. 

Ohio.—Kroeger v. Brody, 200 N.E. 
836, 130 Ohio St. 559. 

78. Ala.—Tennessee, etc, It Co. v. 
East Alabama R. Co., 73 Ala. 426. 

14a (\J. p 358 note 20 

79. Ind.—Terre Haute Nat. State 
Bank v. Vigo County Nat Bank, 40 
N.E. 799, 141 Ind. 362, 60 Am.S H. 
330. 

I4a C.J. p 358 note 22. 

83. Ind.—Cushman v. Cloverland 
Coal, etc., Co., 84 N.E. 759, 170 
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Ind 402. 127 Am.S R 402, 16 LK 
A.,N.S., 1078. 

N.Y—M<Corry v. Wiarda, 134 N.Y.S 
667, 149 AppDiv 863 

Apparent anthority Is limited to 

transactions ordinarily incident to 
the operation of the buaine.ss.—Wil¬ 
liams & Miller Gin (\> v Knutson. 
Tex.Clv.App., 63 S W.2d 576. 

81. 111.—Hl'^om V. Nathan Vehon Co. 

173 NE. 270. 341 Ill. 200, 72 A.L.R 
23 **. 

Mass —Sttuieman v. Fox Film Corpo¬ 
ration. 4 N.E 2d 63, 107 A L R. 989 

88. Mich—Cope-Swift Co. v. John 
Schlaff Creamery Co., 194 N.W. 550, 
«551, 223 Mich 543, quoting Corpus 

Juris. 

Mo —Bacon Piano Co. v. Medcalf 
Jewelry & Music Co, 40 S.W.2d 
762, 225 Mo.App. 463. 

14a C.J. p 358 note 35. 

Ordinary acts incident to oAes by 
usage or necessity 

(1) The president and general 
manager of a trading corporation is 
vested with authority to perform 
all acts of an ordinary nature which, 
by usage, are incident to his ofn<*e — 
Bacon Piano Co. v. Wilson, Mo.App.. 
62 S.W.2a 774. 

t2) Where the president is cither 
expressly or by implied consent mad<‘ 
the chief executive officer, ns he 
usually is. he may. without spi'clal 
authority or explicitly delegated 
power, perform all arts of an ordi¬ 
nary nature which .‘ire incidents to 
his office by usage or necessity.— 
Joseph Greenspon’s Sons Iron & Steel 
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which the directors could authorize or ratifyy*^ his 
powers being'coextensive with the general scope of 
the corporation’s business and his acts being virtu¬ 
ally those of the corporation itself,®^ unless special 
limitations or restrictions arc pu^ on such power, of 
which the party dealing with him has notice,***» or 
unless power to do the particular act is expressly 
given to another officer or agent.*® However, the 
power of a president who is also general manager 
is not unlimited; it does not extend beyond the do¬ 
ing of those things which are usual and necessary 
in the ordinary course, and within the general scope, 
of the corporate business.*'^ According to some au¬ 
thorities, the president of a corporation is ex vi 
termini its general agent** or, by virtue of his of¬ 
fice, is its chief administrative and executive offi¬ 
cer*® or its business head.®® 


Vice president. The vice president of a corpora¬ 
tion has only such authority to represent or bind it 
as has been properly conferred on him.®i However, 
he may act as the agent of the corporation, and if 
he is by it so recognized and treated or held out to 
the world his acts within the scope of the authority 
given to him are as binding as those of any other 
agent,®2 and where he acts as president and general 
manager his powers are accordingly enlarged ;®3 but 
even as acting president and general manager he is 
without power to do anything unusual or extraordi- 
nary.®4 

SccrctcMry. The secretary has no authority by vir¬ 
tue of his office to bind the corporation beyond his 
authority as secretary.®® He can only exercise such 
power, as agent, as is expressly or impliedly confer¬ 


ee. V. Pecos Valley Gas Co., 156 A. 
350, 4 W.W.Harr Del.. 567. 

83. U S —Adams v. Barron G Col¬ 
lier, Inc., C.C.A.Neb., 73 F.2d 97.5 

Mich.—Cope-Swift Co. v. .lohn Sehlaff 
Creamery Co., 194 N.W. .550, .551, 
223 Mich. 543. quotini? Corpas Ju¬ 
ris. 

N.Y.—ITardln v. Mon^an IjlthoRraph 
Co., 160 N.K. 388, 247 N.V 332, re- 
versiniJr 220 N.Y.S. 864, 219 App. 
Div. 817. 

Tex —Victoria Gravel Co v Neyland, 
Civ.App, 114 S.W.2d 415, 418, cit¬ 
ing? Corpus Juris. 

14a C.J. p 359 note 26. 

84. La—Southern Hide Co. v. Best, 
141 So. 449. 174 La. 748. 
Corporation is hound by the acts 

of its pre,«iident who is also general 
manager, if they are within the scope 
of the corporation’s business and 
such as the corporation could do.— 
Arnold Oil & Drilling Co. v. Howell, 
Tex Civ.App., 28 S.W.2a 1102. 

ITsnal course of dealing 

AVhere in his dealings with the 
public, with the sanction of the board 
of directors, the president and gen¬ 
eral manager, whose powers have 
never been expressly limited, has in 
eftect become the corporation itself, 
a transaction which follows his usual 
course of dealing for the corporation, 
all prior similar transactions having 
been approved, is within his Implied 
authority.—Slagle v. Peyton, 162 So. 
12, 182 I.a. 358. 

85. N.Y.—I’owers v. Schlicht Heat, 
etc., Co., 48 NYS. 237, 23 App.Div. 
380, affirmed 59 N.E. 1129, 165 N. 
Y. 662. 

N.C.—Phillips v. Interstate Land Co., 
94 S.E. 12, 174 N.C 542. 

Coneral powers may be limited or *e- 
strteted by charter or by4aws 

N.Y.—Bussing v. Lowell Film Pro¬ 
duction, 253 N.Y.S. 719, affirmed 
182 N.E. 194, 259 N.Y. 598. 


Secret restrictions are of no avail 
—I’hillips V. Interstate Land Co., 97 
S.E. 417, 176 N.C. 507. 

Ostensible powers of president and 
general manager of corporation ar<* 
his real powers as to persons other 
than those having actual notice of 
limitations thereon—Conde Nnst 
Press V. Cornhill Pub. Co., 152 N.K. 
240, 255 Mass. 480. 

General power subject to modification 
or recaU 

A board of directors’ resolution au¬ 
thorizing the president “to exercise 
general .supervision and control over 
the various departments of the com¬ 
pany’s business’’ was within the di¬ 
rectors’ power and had the effect of 
giving the president general cliarge 
of the business as a whole, subject to 
the directors’ power to give sficcific 
directions or to modify or recall the 
grant.—Lydia E, Pinkham Medicine 
Co. v. Gove, Mass., 9 N.E.2d 573. 
Umitation by office 

That the person having the general 
direction and active conduct of the 
corporation’s business is also its 
president does not limit his power.s 
—J. P. Barnett Co. v. Ludeau, 129 
So. 655, 171 La. 21. 

86. N.J.—Economy Auto Supply Co. 
v. Fidelity Union Trust Co., 144 A 
30. 105 NJ.Law 206. 

14a C.J. p 359 note 28. 

87. Ill.—Hoke V. Harrisburg Hos¬ 
pital, 281 IILApp. 247. 

Mass.—Stoncman v. Fox Film Cor¬ 
poration, 4 N.E.2d 63, 107 A.L.H. j 
989—Dc Blois v. Boylston & Tre- | 
mont Corporation, 183 N.E. 823, 281 
Mass. 498. 

Mo.—^Bacon Plano Co. v. Medcalf 
Jewelry & Music Co.. 40 S.W.2d 
762, 225 Mo.App. 463. 

All busi^ass affairs 

Even though the president of a 
corporation Is its executive head, he 
is not empowered to bind the corpo- 
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ration In all of Its business aff'iKs 
—Economy Auto Supply v Fi¬ 

delity Union Trust Co. 144 A. .'lo. 
105 N.J.Law 206. 

88. N.C.—White v. K. B .lohn.son & 
Sons, 172 S.E. 370, 20.5 N.C 77;: — 
Warren v. Littleton Orange ^’nish 
Bottling Co, 168 S.M 226, 201 N 

C. 288—Unleigh Banking & Trust 
(^o. v. Safety Transit Lines, 15.'I S 
E. 158, 198 NC. 675. 

89. U S —Marvin v Fir.st Nat. Bank, 

D. C.lll, 10 FSupp. 275 

90. 111.— McUoberts v. Minier, 27<» 
Ill.App. 1. 

91. Kan.—Interstate Nat. Bank of 
Kansas City. Mo., v. Koster, 292 
B. 805, 131 Kan 461. 

Mas.s.—Janies F. Monaghan, Inc., v 
M. Lowenstein & Sons, 195 N K 
101, 290 Mass. 331--Blacker * 

Shepard Co. v. Granite Trust Co., 
187 N K. 53, 284 Ma.ss. 9 
Tex—Union Deposit Co v. Moselex, 
Civ.App., 75 S.W.2d 190, error dis- 
mis.scd. 

98. Ill.—Union Inv. Ass’n v. Geer, 
64 Ill.App. 648. 

Bn.—Canipb(‘ll v. Manntawny Besse¬ 
mer Ore Co., 62 l»a.Suprr. 57. 

93. Idaho.—Valley . Lumber Co. v. 
McGilvery, 101 P. 94, 16 Idaho .338 

94. Mass—^Do Blois v. Boylston & 
Tremont Corporation, 183 N E. 823, 
281 Mass. 498. 

95. Neb.—Gregory v. Lamb, 20 N.W. 
248, 16 Neb. 205. 

14a C.J. p 359 note 83. 

Secretary ie not executive officer 
by virtue of his ofllre—Stember v. 
Manhattan Electric Supply Co., 180 
A. 424, 115 N.J.Law 360. 

Independent volition and judgment 
Generally the secretary of a corpo¬ 
ration is a mere ministerial officer 
whose authority does not extend to 
transacting ordinary affairs of the 
corporation on independent volition 
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red on him,®® as where he is intrusted with the gen¬ 
eral management,®'^ or with the management of a 
particular part of the business.®® The corporation 
is not bound by a piir])orlcd waiver, not under cor¬ 
porate seal, signed only by a former secretary and 
accompanied by notice that he is not acting for the 
corporation.®® 

Treasurer, The treasurer has no authority to rep¬ 
resent and bind the corporation, in dealings with 
third persons,! unless he is either expressly or im¬ 
pliedly authorized to do so® by the board of direc¬ 
tors,® as where he is intrusted with the general 
management,^ or with the management of a partic¬ 
ular part of the business,•'» or where he has bc’en ac¬ 
customed to do certain acts or make certain con¬ 
tracts on behalf of the corporation, which have 
been acquiesced in by it.® 

§ 1002. General or Managing Agent 

In the absence of special restrictions, the general 


manager of a corporation has authority, coextensive with 
the powers of the board of directors and of the corpora¬ 
tion Itself, to bind the corporation by usual and necessary 
acts in the ordinary course of its business. 

The term “manager,” as applied to an officer or 
representative of a corporation, implies that the 
management of the affairs of the corporation has 
been committed to him, in respect of the property 
and business under his charge, so that his acts in 
and about such business, so committed to him, are 
within the scope of his authority.*^ Furthermore, 
the term implies general powers® and permits a rea¬ 
sonable inference that the person so designated is 
invested with the general conduct and control of the 
business of the corporation.® 

The general manager of a corporation, or an offi¬ 
cer otherwise designated but occupying an analo¬ 
gous position, has general charge, direction, and 
control of the affairs of the corporation for the car¬ 
rying on of the business for which it was char¬ 
tered.!® His pf)wers and authority are broad!! and 


and judxmonl —First Nat Finance 
Curporatinn v Five-O Drilling Co, 
280 P. 814, 209 Cal. .'160—Van Dcn- 
burijh V. Tungsten Mines 

67 P.2d M60, 20 Cal.App 463. 
JLffectingr property rights 

It IS not within (he ordinary and 
usual s<’op(* of (he duties of a ‘sec¬ 
retary to act in a matter affecting- 
corporate property rights and he is 
without authority to do so by vir¬ 
tue of his otru'e 

N..I —Klein v Journal Square Itank 
HIdg. Co.. 160 A 812, HO N J Kq 
607. 

Utah —Mary Jano Stevens Co v. 
Fust Nat Bldg. Co., 67 l’.2d 1099. 
S9 Utah 4.'i6. 

96. Tex—Union Deposit Co v 

Moselev. CivApp, 75 S W.2d 190, 
error disniissid. 

14a C..I. p H.'jO note 34 
ILimitation of apparent scope of an- 
thorlty by by-law 
A by-law of a <'orporiition, provid¬ 
ing that Us secretary shall not do 
anything that Is not strictly secre¬ 
tarial in character, is of no force as 
a limitation p«‘r sc, as to a person 
not a member of the corporation, of 
an authority which except for the 
by-law would be construed as with¬ 
in the apparent scope of the secre¬ 
tary's authority.—Shpunt v. Machin¬ 
ery Merchants, 183 N.Y.S. 90. 112 
Misc 457. 

97. Cal.—First Nat. Finance Corpo¬ 
ration V. Flvc-O Drilling Co., 289 
P. 844, 209 Cal. 669—Van Denburgh 
V. Tungsten Reef Mines Co., 67 P. 
2d 360, 20 Cal.App.2d 463. 

R. I.—Roren Drop Forge Co. v. Un¬ 
ion Mfg., etc.. Co.. 92 A. 1018, 37 
R.I. 396. 

S. D.—Ullne Loan Co. v. Standard Oil 


Co. 18.5 NW 1012, 45 SD 81, 27 
A U R 58.5 

98. Ill --Roren Drop Forge Co. v. 
Union Mfg, etc, Co„ 92 A. 1018, 37 
11 T 396 

99. US—Commis.sioner of Ii.ternal 
Revenue v. Rr> .son. C.C.A., 79 F 
2d 397. 

1. Miss —P W. Electric Co v. Bro, 
no So 787. 144 Miss 82S 

Wash.—May v. Puyallup Slate Bank, 
220 r 762, 127 W.ssh 280. 

14a (\J. p 359 note 38 

2. Ky.—Trapp v Fidelity Nat Bank, 
41 S\V .577. 43 SW 170, lOl Ky. 
485. 19 Ky L 1114 

l ln <\J p 359 note 39, 

Income tax matters 

A fiscal otficer, such as a secre- 
tarv-trca.surer, who is charged with 
tlu* duty of swearing to the income 
tax returns of th«‘ I'orporalion and 
of pa> ing Its taxi-s or who signs 
the returns and is held out to the 
government by the corporation as 
the person entitled to represent it in 
such luatters priiiia facie has author¬ 
ity to sign a waiver consenting to 
an extension of time for assessment. 
—J P. Stevens Engraving Co v. U. 
S, D.CUa, 48 F 2d 899, affirmed. 
('CA., 53 F.2d 1, certiorari domed 
.52 S.Ct. 209, 284 U S CR7, 76 L Ed. 
580—J. P. Stevens Engraving Co. v. 

U. S , D.C C,a.. 44 F.2d 822—Hammond 

V. Carthage Sulphite I*ulp & Paper 
Co., D.C.NY.. 34 F2d 155. 

3. Tex.—Union Deposit Co. v. Mos¬ 
eley. Civ.App., 75 S.W.2d 190, error 
dismissed. 

Xa matter committed to dlreoton by 
vote of stookliolderc 

N.H.—Edelstone v. Salmon Falls Mfg. 
Co., 160 A. 545, 84 N.ll. 315. 
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4. Or.—Mortensen v. T>ayton Sand 
& Uravcl Co. 22 I’.2d 320, 321, 143 
Or 273, citing Corpus Juris. 

R T —Roren Drop Forge Co v Un¬ 
ion Mfg, etc, Co., 92 A. 1018. 37 
R.I. 396. 

Va—Food Products Co. v. Pierce, 152 
SE. 662, 154 Va. 74. 

5. RI —Roren Drop Forge Co. v. 
Union Mfg. etc., Co., 92 A 1018, 
37 RI 396. 

6. N.Y.—Wright Ogden Co, Inc. v. 
Strnyer, 165 N Y.S 569 

Pa.—Bangor First Nat. Rank v. 
American Hangor Slate Co. 77 A. 
1100, 229 Pu 27. 

7. Fla —S. H. Kress & Co. v. Pow¬ 
ell, 180 So. 757. 132 Fla 471 

N.C—Long V. Eagle, 5, 10 and 25tf 
Store Co.. 198 SE 573. 214 N.C. 
146—^Kelly v New.ark Shoe Stores 
Co . 13<l S E. 32. 190 N C. 406. 

Pa—Bush \. Atlas Automobile 
Finance Corporation, 195 A. 757, 
129 Pa.Super 459 

8. Fla —S. H. Kress & Co. v. Pow¬ 
ell. ISO So 757. 132 Fla. 471. 

N.Y--Hcdnian v. Security Title & 
Ciuaranty Co, 281 N.Y.S. 565, 245 
App.Div. 221. 

9. Fla.—S. H. Kress & Co. v. Pow¬ 
ell, 180 So. 767, 132 Fla. 471. 

10. Miss.—.Allen Gravel Co. v. Nix, 
93 So 244, 129 Miss. 809. 

Tex.—Continental Supply Co. v. For¬ 
rest E. Gilmore Co of Texas, Civ. 
App. 55 S.W.2d 622, error dis¬ 

missed. 

11. U.S.—Piedmont Wagon & Mfg. 
Co. V. U. S., Ct.Cl., 6 F.Supp. 126. 

Ala.— W. T. Raleigh Co. v. Phillips, 
167 So. 271, 232 Ala. 124. 
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include implied authority.^® Unless his authority is 
specially restricted,^3 and the special limitation or 
restriction is within the knowledge, or is brought 
to the notice, of those dealing with the company on 
the faith of his position,the authority and power 
of a general or managing officer or agent are co¬ 
extensive with the powers of the corporation it- 
sclfi® and the general scope of its business;^® he 
has authority to do any act on its behalf which is 
usual and necessary in the ordinary course of the 
company’s business,or which he is held out to 
the public as having authority to do and he may 
exercise all the powers which the board of directors 
could exercise or authorize under the same circum¬ 
stances in the general management of the corpora¬ 
tion business.^® The fact that he occupies the posi¬ 
tion of general or managing agent implies, without 
further proof, his authority to do anything that the 


corporation itself may do so long as the act done 
pertains to the ordinary business of the corpora- 
tion.20 There is, of course, a limit to the implied 
authority of a general manager or superintendent to 
bind the corporation; and that limit is passed when 
the act done" or agreement entered into by him is 
without the apparent scope of the business actually 
carried on by the company and intrusted to his man¬ 
agement or is not usual, customary, or reasonably 
necessary in the conduct of the ordinary busines*? 
of the company and, silthough within the sco]3e of 
the corporate charter and the functions of the board 
of directors, is unusual or extraordinary,^! such as 
entering an entirely new field not indicated by the 
corporate name,-2 resuming business after the direc¬ 
tors have voted to discontinue it,-^ canceling debts 
owing the corporation,^^ or even refinancing general 


12. Ala.—^W. T. Rawleiirh Co. v. 
Phillips, supra. 

Ariz.—Lois Crunow Memorial Clinic 
V. Davis, 66 P.2d 238, 49 Ariz. 
277. 

W.Va.—Napier v. Mozena Coal Co., 
103 S.K 125. 86 W.Va. 220. 

13. Cu.—Pickens Co. v. Thomas, 111 
SB. 27. 152 <la. 648, 21 A.L.R. 1438, 
answers to certified questions con¬ 
formed to 111 S.E. 739, 28 Ga.App. 
434. 

Mo.—Buffalo Trust Co. v. Producers* 
Exchange No. 148, California, Mo.. 
23 S\V.2d 644, 224 Mo.App. 199. 
14a C.J. p 359 note 44. 

14. Ala.—Middleton v. General Wa¬ 
ter Works & Electric Corporation, 
139 So. 273. 224 Ala. 268. 

Mass.—Gibson v. Contract Water- 
prooflni? Co., 179 N.E, 157, 277 

Mass. 455. 

Mich.—Massachusetts Bonding & In¬ 
surance Co. v. Transamerican 
Freight Lines, 281 N.W. 684, 286 
Mich. 179. 

Miss.—Allen Gravel Co. v. Nix, 93 
So. 244, 129 Miss. 809. 

15. Ga.—Pickens Co. v. Thomas, 111 
SK. 27, 162 Ga. 648, 21 A.L.R. 
1438, answers to certified ques¬ 
tions conformed to 111 S.E. 739, 28 
Ga.App. 434. 

Mo.—Buflalo Trust Co. v. Producers' 
Exchange No. 148, California. Mo.. 
23 S.W.2d 644, 234 Mo.App. 199. 
Tex—Southwest Gas Co. v. Doney, 
Civ.App., 99 SW.2d 1107, 1113, cit¬ 
ing Corpus Juris. 

14a C.J. p 360 note 45. 

Sols reprosentativo of forelga cor¬ 
poration 

Where the general manager acts as 
sole representative within the state 
of a foreign corporation, his powers 
are coextensive with the powers of 
the corporation he represents.— 
Helms V. Homo Owners' Loan Corpo¬ 


ration, 103 S.W,2d 128. 129 Tex. 121 
—Continental Supply Co. v. Porre.sl 
E. Gilmore Co. of Texas. Tex.Civ. 
App., 65 S.W.2d 622, error dismissed. 

16. Ala.—Navco Hardwood Co. v. 
Bass. 108 So. 452. 214 Ain. 65.3. 

Miss.—Alien Gravel Co. v. Nix, 03 
So. 244. 129 Miss. 809. 

Mo.—Concrete & Steel Const. Co. v. 
National Asphalt Refining Co.. 
App., 2 S.W.2d 157. 

Mont.—^Wells-Diekey Co v. Embody, 
266 P. 869, 82 Mont. 150. 

17. Ga.—Pickens Co. v. Thomas, 111 
S.E 27. ^152 Ga. 648, 21 A.L.R. 
1438, answers to certified questions 
conformed to 111 S E. 739, 28 Ga. 
App. 434. 

Mich.—Massachusetts Bonding & In¬ 
surance Co. V. Transamerican 
Freight Lines, 281 N,W. 584, 286 
Mich. 179, 

Tex.—Sealy Oil Mill & Mfg. Co. v. 
Bishop Mfg. Co., Com.App., 235 S. 
W. 85t), reversing Bishop Mfg. Co. 
V. Sealy Oil Mill & Mfg. Co., Civ. 
App., 220 S.W. 203. 

Wis.—Johnson v. Ilolmen Canning 
Company. 211 N.W. 167, 158, 191 
Wis. 457, citing Corpus Juris. 

14a C.J. p 360 note 46. 

Boutins business 

The general manager of a corpo¬ 
ration may do everything in the 
transaction of the business of the 
corporation that the corporation it¬ 
self could do in Us routine and 
daily business.—Helms v. Home 
Owners' Loan Corporation, 103 S.W. 
2d 128, 129 Tex. 121—Sealy Oil Mill 
& Mfg. Co. V. Bishop Mfg. Co., Tex. 
Com.App., 235 S.W. 850, reversing 
Bishop Mfg. Co. V. Seaiy Oil Mill & 
Mfg. Co.. Civ.App.. 220 S.W. 203. 

18. Cal.—Betts v. Southern Califor¬ 
nia Fruit Exch., 77 P. 993, 144 Cal. 
402. 

14a C.J. p 860 note 47. 
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19. TJ.S.—Sun Printing & Pub As¬ 
soc. V. Moore, N.Y , 22 S.Ct. 240. 
183 TJ.S. 642. 46 L Ed 366. afilrm- 
Ing 101 F. 591, 41 C.C.A. 506. 

14a C J. p 360 note 48. 

Frixna facie the general manager 
of a corporation has the pjiwer to 
do any act which the board of di¬ 
rectors could authorize or latify. 
Miss.—Allen Gravel Co, v. Nix, 93 
So. 244. 129 Miss. 809. 

Pa —Landis v. Brn k & Tile Co.. 8? 
Pa.Super. 398. 

90. Ala.—Jerome* H Sheip, Inc., v. 
Baer, 97 So. 698. 210 Ala. 231. 

Mo.—Buffalo Trust Co. v. 1‘rodueers* 
Ex<'hunge No. 148, California. Mo. 
23 S.W.2d 644, 224 Mo.App 199. 
14a C.J. p 360 note 50. 

I One daaliug with person held out 
>. as “manager” may aeeume that his 
acts are authorized so long as they 
pertain to ordinary business of the 
corponation.—Bush v. Atlas Automo¬ 
bile Finance Corporation. 195 A. 757, 
129 I'a.Super. 459. 

91. Ala.—Middleton v. General Wa¬ 
ter Works & Electric Corporation. 
139 So. 273, 224 Ala 268. 

Anz.—Lois Grunow Memorial Clinic 
V. Davis, 66 I*.2d 238, 49 Ariz. 277. 
Ky.—Kentucky-Pennsylvania Oil & 
Gas Corporation v. (Maik. 57 S.W 
2d 65. 247 Ky. 438. 

W.Va.— Kelly Convertible Wagon Co. 
V. Rhodes Mfg. Co.. 135 S.E. 24 2, 
102 W.Va. 16—Napier v. Mozena 
Coal Co.. 103 S.E. 125, 86 W.Va. 
220 . 

Ala.—Middleton v. General Wa¬ 
ter Works & Electric Corporation, 
139 So. 273, 224 Ala. 268. 

93. Mass.—Treasurer and Receiver 
General v. Macdale Warehouse Co., 
160 NE. 434. 262 Mass. 588. 

94. N.M.—Burguete v. G. W.. Bond 
dr Pro. Mercantile Co., 85 P.2d 749, 
43 N.M. 97. 
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obligations. 

Local or branch manager. Although restricted 
territorially, yet, within his field and as to third per¬ 
sons, a local, district, or branch manager is in gen¬ 
eral charge and is the general agent or alter ego of 
the company with apparent authority commensurate 
with the ordinary business entrusted to him and the 
usual course and conduct thereof,^® Indeed, the 
manager of a branch office ordinarily has wider 
discretion than the manager of the home office.27 

Assistant manager. The title of “assistant man¬ 
ager” implies subordination to the manager and the 
subjection of authority to limitations imposed by 
him. 2* 

§ 1003. Stockholders 

The existence and extent of authority of a stock¬ 
holder individually to represent and bind the corporation 
in transactions with third persons depends on, and is 
measured by, a grant to him and not on his status as a 
stockholder. 

The mere fact that persons are members or stock¬ 
holders gives them no authority individually to rep¬ 
resent the corporation as its agent in dealing with 


third persons they have such authority when,*® 
and only when,** it is specially conferred; and the 
fact that an agent is a stockholder does not extend 
his authority to act for the corporation,** 

§ 1004. Persons Holding Entire or Control¬ 
ling Stock 

The holding of a majority of the stock does not au¬ 
thorize a person to bind the corporation in dealings with 
third persons; but, despite a lack of, or defect or in¬ 
formality in, some corporate step or action, a corpora¬ 
tion is frequently held bound by acts or contracts In its 
behalf by persons owning all, or substantially all, the 
stock, especially where they are also officers or directors 
or both. 

The mere fact that a person holds a majority, or 
controlling interest, of the stock gives him no au¬ 
thority to act as agent for and bind the corporation- 
in dealings with third persons,** especially whtjre 
the contract is made in his own name, and not in the 
name of the corporation ;*^ and this rule is not al¬ 
tered by the additional fact that the president is the 
personal agent of the controlling stockholder.*® A 
like rule obtains as to two or more persons who 
together are the majority stockholders;** hut the 


aSb N.M.—Burffuete v. O. W Bond 
& Bro. MiToantilo Co, hupra. 

Ala.—^\V T. IlawleiBh Co. v. 
PhillipB. 167 So 271, 232 Ala 124— 
Warren Webster & ("Jo. v. Zae Smith 
Stationery Co., 130 So. 645. 222 
Ala. 41. 

Ga —American Fidelity & Casualty 
Co V. McWilliams. 191 S.E 191. 55 
Ga.App. 658—MoEaln v, Atlantic 
Ice & Coni Corporation. 187 S.E 
163, 54 GaApp. 103. 

Mich.—Mossman v. Millcnbach Motor 
Sales, 280 N.W 50. 284 Mich 562. 
N.C.—Kelly v. Newark Shoe Stores 
Co., 130 SK 32. 190 N.C. 406. 

Pa—O’Donnell \. Union Paving Co.. 
182 A. 709, 121 Pa Super. C8—Ed¬ 
wards v. Power Gasoline Co., 167 
A. 487, 109 Pa Super. 252—Martin 
H. Walrath & Son v. Colonial 
Tru.st Co., 101 Pa.Super. 79— 
Bayne v. Proctor & Gamble Dis- 
tributiner Co., 87 Pa.Super. 195. 
Tex.—Manhattan Life Ins. Co. v. 
Stubbs. Com.App., 234 S.W'. 1099, 
reversing, (Mv.App., 216 S.W. 896 
—FMttsburip Pipe & Supply Co v. 
Federal Machine & Supply Co.. Civ. 
App., 107 S.W.2d 637—Campbell 
Paint & Varnish Co. v. Ladd Fur¬ 
niture A Carpet Co.. Civ.App., 83 
S.AV.2d 1096, error dismissed. 

Sols arsnt in stats 

Although a person is a field man¬ 
ager, and not a general superintend¬ 
ent, yet where he is the onljf agent 
of a foreign corporation in the state, 
the public is compelled to rely on 
his apparent authority and the com¬ 
pany must be regarded as holding 


him out as its general agent in re¬ 
spect of Its business In the state.— 

Sheldon Petroleum Co. v. Empire Gas 

& Fuel Co., 209 P. 826, 112 Kan. 73. 

27. NY.—Hedman v. Security Title 
A Guaranty Co., 281 N.Y.S. 565. 245 
App.Div. 224. 

2a Ala.—W. T. Rawlelgh Co. v. 
Phillips, 167 So. 271. 232 Ala. 124. 

29. U.S,—Maje.mic Co. v. Orpheum 
Circuit, ('CA.Iowa, 21 F.2d 720— 
Ben.sselaer & S. R Co. v. Irwin, 
D.CN.Y., 239 F. 739. affirmed 249 
F. 726, 161 CC.A. 636, certiorari 
denied 38 S Ct. 424, 246 U.S. 671, 
62 LEd. 931. 

Ariz.—Hartman v. Oatman Gold 
Mining A Milling Co., 198 P. 717, 
22 Ariz. 476. 

Cul.—Hill V Waiting Mining Co., 261 
r 1115, 87 Cal.App. 297. 

Idaho.—Pelers v. Bow, 262 P. 149, 
45 Idaho 3U3. 

Ind.— l.iOwlsh V. Rowland, 158 N.E. 
913, 86 Ind.App. 597. 

N.Y.—IVabody v. Interborough Rap¬ 
id Transit Co., 202 N Y.S. 287, 
121 Misc. 647. modified on other 
grounds 209 N.Y.S. 380. 212 App. 
Div. 502. 

Or.—Feenaughty v. Beall, 178 P. 600, 
91 Or. 654. 

Pa.—MacBrine-McAdams Realty Co., 
to Use of McAdams v. Morris, 196 
A. 511, 129 Pa.Super. 604. 

Tex.—Hake v. Dilworth. Civ.App., 96 
S.W.2d 121, error dismissed. 

14a C.J. p 360 note 52. 

90. Pa.—Berks, etc., Turnp. Road v. 
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Myers. 6 Serg. A R. 12, 9 Am.D. 
402. 

Wis.—Wisconsin Town Mut. Rein¬ 
surance Co. V. Calumet County 
Mut. Fire Ins. Co., 271 N.W. 51, 224 
Wis. 109. 

31. Pa.—Culp V. Independent Card 
Corporation, 99 Pa.Super. 276, 

14a C.J. p 361 note 55. 

32. Tex.—Itasca Roller Mill & Ele¬ 
vator Co. V. Wooten, Civ.App., 246 
S.W. 678. 

38. Mass —Treasurer and Receiver 
General v. Mncdale Warehouse Co., 
160 NE. 434, 262 Mass 588. 

Mo.—Granite Mortgage Co. v. Del- 
mar Realty Co.. 254 S W. 97, 100, 
citing Corpus Juris. 

N.Y—Mcllrath v. S. Waterbury A 
Sons Co., 184 N Y.S. 886, 193 App. 
Div. 491. 

Pa —Green v. Philadelphia Inquirer 
Co.. 196 A. 32. 329 Pa. 169—M. H. 
McCloskey, Jr., v. North Penn. 
Bank. 113 A. 371. 270 Pa. 284. 

14a C.J. p 361 note 60. 

34. 111.—Grayson v. Chicago League 

Ball Club, 215 lll.App. 48. 

N.J.—Reed v. Trenton, 85 A. 270, 80 
N.J.Eq. 603. 

36. Wash.—Lawson v. Black Dia¬ 
mond Coal Min. Co., 86 P. 1120, 44 
W’^ash. 26. 

3a U.S.—Morse v. Tillotson & Wol¬ 
cott Co.. N.Y., 253 F. 340, 165 CC.A. 
122, 1 A.L.R. 1485. 

N.Y.—Goldberg v. Berry, 247 N.Y.S, 
69, 231 App.Div. 165. 

Okl.—Owens v. Lynch, 297 P. 223, 
147 Okl. 298—McCray v. Sapulpa 
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holders of a majority of the stock may act where 
it is necessary to investigate the managements'^ In¬ 
deed, some authorities announce a similar rule as to 
the authority of a person or persons owning all the 
stock of the corporation ;S8 but the trend of au¬ 
thority is to uphold as binding on the corporation 
acts or contracts on its behalf by a person or per¬ 
sons owning all or practically all the stock,S9 even 
though there is a lack of, or defect in, some corpo¬ 
rate step or action.4<> 

Where the directors or trustees comprise all the 
stockholders any action by them is binding on the 
corporation, although it is invalid as an act of the 
directors,41 and in such a case a contract author¬ 
ized by them is not invalid because of informalities 
in their election.42 The corporation is bound by a 
contract made by such directors, and which pur¬ 
ports to be made by the corporation, although it is 
not signed by it, especially where the corporation is 
conducted as a joint venture of the stockholders 
and without regular meetings of the directors.43 


So also, the fact that certain officers own all or 
practically all of the stock may have an important 
bearing in determining the validity and binding ef¬ 
fect of their acts.44 Thus, where certain officers 
are the sole corporate owners of the corporation, 
they are not limited in the control of corporate af¬ 
fairs by a board of directors which must necessa¬ 
rily consist of dummies,45 and the corporation is 
bound by the acts of officers who are in reality its 
owners and arc permitted by the directors to man¬ 
age the business ;46 and where they arc also its sole 
trustees, their action is the action of the corporation 
although they do not convene as trustees and au¬ 
thorize themselves as officers to act.47 

A corporation may sue to enforce its rights under 
a contract made by its principal stockholder for its 

benefit.48 

§ 1005. Officers or Agents Having or Repre¬ 
senting Adverse Interests 

A corporation may repudiate or avoid a contract or 


retroleuTO Co.. 226 P. 875, 102 Okl. 
108. 

W.Va.—Mack Realty Co. v. Beckley 
Hardware & Supply Co., 148 S.E. 
122, 107 W.Va. 290. 

37. Mirh.—Star Linp v. Van Vliet, 
5 N.W. 418, 43 Mich. 364. 

38 . Pa.—Green v. Philadelphia In¬ 
quirer Co. 196 A. 32. 329 Pa. 169. 

14a C.J. p 361 note 54. 

39 . IT S —Kentucky Coal Land.s Co. 
v. Mineral Development Co., C C.A. 
Ky., 295 F 255. 

Ark.—Security Bank & Trust Co. v. 
Warren Di^rht & Water Co., 278 S. 
W. 643, 170 Ark 50 
Cal.—^Wenb,*in E.state v. Hewlett, 227 
P. 723. 193 Cal 67,5. 

Iowa.—Bankers Trust Co. v. Econo¬ 
my Coal Co.. 276 N W. 16 
Md —Carozza v. Federal Finance & 
Credit Co., 131 A. 332; 149 Md. 223. 
43 AL.R. 1. 

N.Y —Rafter v. Richard K. Fox Pub. 
Co., 201 N.Y.S. 401, 206 App.Div. 
.-ISB. affirmed 144 N.E. 891. 238 N.Y. 
567. 

Pa —Stony Brook Dumber Co. v. 
Blackman, 133 A. 556, 286 Pa. .305. 
AssigrnmeiLt of a patent in the 
name and on b«-balf of a corporation j 
by all of Its stockholders conveyed 
at least a full equitable title.—Com¬ 
puting Scale Co. v. Toledo Computing 
Scale Co., C.C.A 111., 279 F. 648, cer¬ 
tiorari denied Toledo Seale Co. v. 
Computing Scale Co. 42 S.Ct. 184, 
267 U.S. 657. 66 L Ed. 420. 

40 . U.S.—Oliver v. Brennan, D.C. 
Cal.. 292 F. 197, affirmed, C.C.A., In 
re Wright Motor Co., 299 P. 106 
—Harris v. Moreland Motor Truck 
Co., C.C.A.CaL. 279 F. 643, error 


dismissed 43 S Ct. 163. 260 U.S 
702. 67 DEd 472. 

Sole corporate stockholder 

(1) A corporation acting as the 
sole stockholder of another corpora¬ 
tion Is unhampered by by-laws, fidu¬ 
ciary relations, or law of public poli¬ 
cy in employing a president.—Rc^alty 
Acceptance Corporation v. Montgom¬ 
ery, C.C.A.Del . 51 F2d 636. 

(2) Also a corporation owning all 
the stock of another corporation can 
w.iive or condone any irregularities 
by the latter’s employe<‘.«<—Johnson 
& Higgins V Simpson, 163 A. 832, 163 
Md 574. 

Bale may he laapplicahle to the 

facts of a particular case, as where 
there Is no contract by all the stock¬ 
holders or. if there is one, there i.s 
no convincing evidence of an inten¬ 
tion to cn ate a p»*rmanent arrange¬ 
ment—Mineh v. Minch & Eisenbrey 
Co, 115 A. 702, 139 Mrl 426 

41. Mo.—Holland Lund & Loan Co. 
V. Holland. App., 274 S W. 951. 
transferred 298 S.W 39, 317 Mo 
951. 

Or.—Vawler v. Rogue River Valley 
Canning Co., 262 P. 851, 124 Or. 
94 

Wash.—Steeple v. M.ax Kuner Co., 
208 P, 44, 121 Wash. 47. 

11a C.J. p 362 note 67. 

43 . Pa.—Hall v. West Chester Pub. 

Co.. 37 A. 106. 180 T»a. 561. 

14a C.J p 362 note 68. 

43 . U S.—Tanana Trading Co. v. 
North American Trading & Trans¬ 
portation Co., Alaska, 220 F. 783, 
136 C.C.A 389. 

44 . Cal.—Campbell v. Hanford. 227 
P. 234, 67 CaJ.App. 155. 
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I Md.—Rent-a-Car Co. v. Globe & 
Rutgers Fire Ins. (\», l.’)6 A. 

[ 847. 161 Md. 249. 

Mass.—Ross v. Colonial Provision 
Co, 12 N.E 2d 98. 

Mich—Cope-Swift Co. V. John 
SchlafT (Veamerv Co, 194 N.W. 
550, 223 Mich 513 
14a C.J. p 361 note 63. 

45 . Or.—Mitcheli v. Ausplund, 47 P. 
2d 256, 259, 150 Or. 572, quoting 
Corpus Juris. 

14a C.J. p 361 note 64. 

One of two direotors dummy 

Where there were onh two di¬ 
rectors of a corporation, one of 
which was a duinmv. and the cither 
had legal title to all of the slock, 
and was also president of the eor- 
poratlon, the latter was entillecl to 
make a valid contract on lah.nlf of 
the* corporation, although the board 
of directors had n<‘ver (‘onvciod.— 
Barnes v. All-Aniernnn ln\csting 
Co, 200 NY.S 278, 120 MIsc 706. 

46 . Or—Mitchell v Aiispluiid, 47 
l».2d 256, 259, 150 Or. 572, quoting 
Corpus Juris. 

14a C.J. p 361 note 65. 

Where two offloers are really part¬ 
ners in corporate form, the act of 
one, done with the knowledge of the 
other, is binding on the corpora¬ 
tion.—Ritz Realty Corporation v. 
Evpper & Beckmann, 138 A. 900, 101 
N..].Eq. 403, affirmed 111 A. 921, 103 
N.J E(|. 24. 

47 . U.S.—Pacific Slate Bank v. 
Coats, Wash., 205 P. 618. 123 C. 
C.A. 634, Ann.Cas.l913E 846. 

48 . Tex.—Parisian’ Live Dyers & 
Cleaners v. Springfield, Civ.App., 
276 S.W. 1098. 
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transaction entered Into In Its behalf by a directorp 
offlcerp or agent having a personal interest therein con¬ 
flicting with that of the corporatlonp unlessp with knowl¬ 
edge* it consents to or ratifies it or unless the other party 
acts in good faith and without notice of the personal 
Interest of the corporate representative. The other party 
Is chargeable with notice and acts at his peril where* in 
connection with a personal debt or obligation of the 
officer* he accepts a check* note* security* or property of 
the corporation. * 

As a general rule corporate directors and officers 
cannot represent the corporation in matters in which 
they arc personally interested, and hence cannot 
bind it by any contract or transaction entered into 
with themselves individually, or with other persons 
in which they have a personal interest, wher-e 
their own interests and those of the corporation may 
conflict,^’** unless the corporation, through its proper 
officers, has knowledge of and consents to the con¬ 
tract or transactlon^^^ or subsequently ratifies it.^^ 
While a contract of a corporation is not void, but 
only voidable at the instance of the corporation, be¬ 
cause of the personal interest of the officer repre¬ 
senting it,•'*2 the corporation may repudiate or avoid 
the contract and recover anything received thereun¬ 
der by the other party,provided it acts seasonably, 
on acquiring knowledge of the facts,^4 returns ev¬ 
erything of value it has received under the con¬ 
tract,and the other party is not innocent. The 
third person w'ho deals w'lth the officer or agent in 
such a case cannot have the benefit of, or hold the 
corporation liable on, the contract where he has 
knowledge of the officer's or agent’s fraud or breach 
of trust,or is chargeable with knowledge under 
the circumstances,^^ and fails to coinnmnicate to 


the corporation the facts coming to his knowledge.®* 
It is sufficient to put such third person on notice 
that he has knowledge that the officer or agent has 
an interest in the matter adverse to that of the cor¬ 
poration.®® Where, however, the person dealing 
with the officer or agent acts in good faith, without 
notice that such officer or agent is acting for his 
own or adverse interests, the corporation cannot re¬ 
pudiate its liability under the contract on that 
ground,®® and in such case the person dealing with 
the officer or *igent is not bound to see that the pro¬ 
ceeds of the transaction are applied to the corpora¬ 
tion’s use.®^ 

In some instances, there may not be the personal 
interest or the representation of the corporation nec¬ 
essary to render the foregoing rules applicable. An 
instrument expressing the consent of the corpora¬ 
tion to an account stated and signed by another cor¬ 
porate officer is not invalidated by the fact that the 
secretary, who is interested as administrator of a 
decedent's estate but not personally, also signs it 
unnecessarily.®^ Also the fact that the stockholders 
of one corporation arc stockholders of, or interest¬ 
ed in, another corporation docs not per sc make a 
contract between the two corporations invalid.®® 

Misapplication of funds or property, A third 
person is chargeable w’lth knowledge of an officer's 
breach of trust, and acts at his peril w^herc he re¬ 
ceives from such officer the securities, funds, or 
property of the corporation as security for or in 
payment of a personal debt of such officer or agent 
or of a third person; the officer has no general or 


49 . IT.S.—In n* Co., D 

C.Va., 4 F.Supp. 431, reversed in 
part on other k rounds. C.C A., 66 F. 
2d K.'i5 and affirmed in part Uo^rKS 
V. FJomingr, 66 F 2d 859. 

Ala.—liolromb v. Forsyth, 113 So. 
516, 216 Ala 186 

Ga—Ifopkins v Citv of Atlanta, 157 
S.R. 473. 172 Ga. 2.54. 

Mo.—Bate.^ St Shirt Co. v. Waite, 
156 A. 293, 130 Me 352. 

N.C.—Cheek v. Siiuires, 158 SE 
198, 200 NC. 661—Stan.sell v. 

l»ayne. 127 SE 693, 1S9 N C. 647. 
Okl —H F. C. Morris Co v. Mason, 
39 I\2d 1. 171 Okl. ,589. rehearing 
denied 43 P.2d 401, 171 Okl. 689— 
Newland v. First Nat. Bunk, 216 P. 
932, 91 Okl. 169. 

Tcoc.—Pile V. First Nat. Bank. Civ 
App., 279 S W. 5S1. 683, quotinff 

Oorpna Juris. 

Wis.—Kline v. Thompson, 240 N.W. 

128. 206 Wi.s. 464 
14n C.J. p .362 note 72. 

59 . N.Y.—Bankers’ Money Order As- 
‘ 80C. V. Nachod, 112 N.Y.S. 721, 128 
App.Dlv. 281. 

14a C.J. p 363 note 78. 


51. Ala.—J:imes Suppl\ Co. v. Frost, 
107 So 57. 21t Ala. 226. 

14n C.J. p 363 note 74. 

52. Ala—James Supply Co. v. Frost, 
supra 

53. Del —Cahall v. Bofland, 114 A. 
224, 12 Del.Ch. 299. 

W.Va,—Tri-Slate Coal & Timber 
Ijands Ass’n v. Neaee, 114 S.E. 569, 
92 W.Va. 196 

Wi.s.—Federal Mortjf. Co. v. Simcs, 
245 NW. 169, 210 Wis 139. 

54 . U S —Marcy v Guanajuato Dev. 
Co., DCN.J., 228 F. 150. 

W.Va.—Tri-State Coal & Timber 
Lands A.ss’n v. Neace, 114 S.E. 
569, 92 WVa. 196. 

55. Utah,—Armstrong v. Cache Val¬ 
ley Land, etc., Co., 48 P. 690, 14 
Utah 450. 

56. Tex.—Fite v. First Nat. Bank, 
Civ.App., 279 SW. 681, 583, quot¬ 
ing Corpus Juris. 

14a C.J. p 363 note 77. 

57. Tex.—Fite v. First Nat. Bank, 
supra. 

W.Va.—Tri-State Coal & Timber 
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Lands Ass’n v. Neace, 114 S.E. 
569, 92 WVa. 196. 

14a C.J. p 363 note 78. 

58. W.Va—Tn-Slate Coal & Tim¬ 
ber Lands Ass’n v Neace, supra. 

59. 111.—I’eople V. Friedman, 152 N. 
E 523, 321 Ill. 672. 

Tex—P'lte V. First Nat. Bank. Civ. 
App.. 279 SW. 581, 583. quoting 
Corpus Juris. 

14a C.J. p 363 note 79. 

60. N.J —Tlebhcrd v Southwestern 
Land, etc., Co., 36 A. 122, 55 N J. 
Eq 18. 

14a C.J. p 363 note 80. 

61. Mont.—Helena Nat. Bank v. 
Rocky Mountain Tel. Co., 51 P. 
829. 20 Mont. 379, 63 Am.S.R. 628. 

N Y.—Buffalo Loan, etc., Co. v. Me¬ 
dina Gas, etc., Co., 42 N Y S. 781, 
12 App.Div. 199, affirmed 56 N.E. 
505, 162 N.Y. 67. 

68 . Mont.—Mayger v. St. Louis Min. 
& Mill. Co. of Montana, 219 P. 
1102, 68 Mont. 492. 

63 . 111.—^White v Stevens, 158 N.E. 

^ 101* 326 UL 528. 
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ostensible authority to divert corporate assets for 
this purpose, nor may the person dealing with him 
assume that he has authority; prima facie his act is 
unlawful®^ and the only protection to the creditor 
accepting the funds or property is that afforded by 
actual and valid authorization or ratification by the 
corporation of the officer’s act. Except in the case 
of such authorization or ratification,®* the corpora¬ 
tion has a cause of action against the creditor®® and 
may recover from him the funds or property which 
have been thus misapplied,®^ unless it elects to 
waive the tort of its officer or agent and to treat its 
claim as a debt against such officer or agent, and 
accepts money, notes, or other securities in dis¬ 
charge thereof.®® 


Unless the corporation either directly or inferen- 
lially authorizes or assents to the transaction,®® one 
who accepts the check of a corporation in payment 
of the personal obligation of an officer thereof is 
chargeable with notice of the account on which the 
check is drawn and of the officer’s lack of implied 
or ostensible authority to draw or use it for his own 
benefit, and hence takes the risk of not being able 
to recover on the check or of being required to re¬ 
store its proceeds to the corporation in the event the 
officer is acting without actual authority and the 
corporate funds are thereby misapplied and this 
rule also applies to one who takes such check from 
the payee with knowledge of sufficient facts to put 
him on inquiry.*^! There is a presumption that a 


Mi U.S.—Roe V. Lahaye. C.C.A.Neb., 
64 F.2d 962—Moors v. Well, C.C.A. 
N.Y.. 20 F.2d 462. 

Ala.—C. G. Kershaw Contracting Co. 
V. Cascade Corporation of Alaliama, 
138 6o. 816. 224 Ala. 116. 

La.—Roney v. Peyton, App., 169 So. 

469, amended 160 So. 1.^1. 

Neb.—Bordy v. Goodman-Buckley 
Trust Co., 268 N.W. 286, 131 Neb. 
342. 

N.J.—Jennings v. Studebaker Sales 
Corporation of America. 170 A. 626, 
112 N.J.Law'aoO. 

Ohio.—Oriesse v. Lang, 175 N.K. 222, 
37 Ohio App. 5.63. 

Okl.—McCray v, Sapulpa Petroleum 
Co.. 226 P. 875, 102 Okl. 108. 

Pa.—Fehr v. Campbell, 137 A. 113, 
288 Pa. 649. 52 A.L.R. 506. 

S.D.—Commercial State Bank v. Iver¬ 
son, 207 N.W. 471. 49 S D. 466. 
Tex.—Passmore v. Dallas Distribut¬ 
ing Co.. Clv.App., 1 SW.2d 666— 
Fite V. First Nat. Bank. Civ.App., 
279 S.W. 681, 684, quoting Corpus 
JTiixls. 

Wash.—Barto Co. v. Aylmore, 216 F. 

857, 125 Wash. 894. 

Wis.—Lake Mills Feed & Fuel Co. v. 
Peterson, 254 N.W. 636, 215 Wis. 
379—Federal Morlg. Co. v. Slmes. 
245 N.W. 169, 210 Wis. 139. 

14a C.J. p 363 note 82, p 364 note 83. 

85. Ala.—Dixie Industrial Co. v. 
Bank of Wetumpka, 92 So. 786, 207 
Ala. 293. 

Ind.—Hoosier Lumber Co. v. Spear, 
189 N.K. 633, 99 Ind.App. 5.32. 

N.y.—state Bank of Binghamton v. 
Bache, 293 N.Y.S. 667, l62 Misc. 
128. 

R,I.—^A. T. Scattergood Co. v. Hoton- 
di. 165 A. 367. 

iriilMNi all stockholdsrs eonssat, a 

corporate officer has no authority to j 
use corporate property to pay his | 
personal obligations.—Lake Park De¬ 
velopment Co. V. Paul Steenberg 
Const. Co., 276 N.W. 651, 201 Minn. 
386 . 


I Bank of Wetumpka, 92 So. 786, 207 
Ala. 293. 

87 . Ga.—Citizens' Bank of Valdosta 
V. Valdosta Mill & Elevator Co., 
131 S.E. 126, 34 fia.App. 713. 

Ind.—People's State Bank v. Kelly, 
136 N.E. 30. 78 Ind.App. 418. 

La.—Roney v. IVyton, App., 169 So. 

469, amend€*d 160 So. 131. 

Minn.—Lake Park Development Co. 

V. Paul Steenberg Const. Co., 276 
N.W. 651, 201 Minn. 396. 

Wis.—Miley v. Heaney. 169 N.W. 64, 
168 Wis. 58. 

14a C.J. p 364 note 84. 

88. N.y. —Security Warehousing Co 
v. American Exch Nat. Bank. 103 
N.Y.S. 399, 118 App.Dlv. 360. 

14a C.J. p 864 note 86. 

88 . Idaho.—Intermountain Ass’n of 
Credit Men v. N. H. Hallstrom Coal 
Co., 22 P.2d 686. 53 Idaho 151. 

14a C.J. p 364 note 87. 

TO. Ark.—Herring v. Hunt, 273 S.W. 
370, 169 Ark. 56. 

Iowa.—Smoltz v. North Waterloo 
Meat Co., 224 N.W. 636. 

Mass.—Proctor v. Norris. 188 N.B. 
625, 286 Mass. 161—Childs, Jef¬ 
fries & Co. v. Bright, 186 N.E. 571. 
283 Mass. 283. 

Mo.—O’Bannon v. Moerschel, 222 S. 

W. 1036, 204 Mo.App. 155. 

N.y.—Kurlan v. Cohen, 285 N.Y.S. 

705. 247 App.Dlv. 714—U. S. Fidel¬ 
ity & Guaranty Co. v. Barry, 260 
N.Y.S. 76. 236 App.Dlv. 464, af¬ 
firmed 188 N.E. 24, 262 N.Y. 471— 
Heig V. Caspary, 181 N.Y.S. 633, 
191 App.i>iv. 660, affirmed 134 N. 
B. 577, 232 N.Y. 674—Gaylord v. 
Anderson, 213 N.Y.S. 25, 126 Misc. 
283, affirmed 219 N.Y.S. 819, 219 
App.Dlv. 769—^Antoinette, Inc., v. 
GussarofT, 201 N.Y.S. 690. 

Wash.—Hill Syrup Co. v. Frederick 
& Nelson, 233 F, 663, 133 Wash. 
155, followed in Hill Syrup Co. v. 
Marine Nat. Bank, 233 P. 668, first 
case, 133 Wash. 695—Hill Syrup 
Co. v. Marine Nat. Bank, 223 P. i 
596, 128 Wash. 509—Farmers' Mar-| 
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ket V. Austin, 203 P. 42. 118 Wash 
103. 

14a C.J. p 364 notes 84 [al. 88. 

Fays# is pnt on Inquiry as to the 
power of the officer, as well as to 
whether the check is properly issued 
and whether acceptance thereof will 
facilitate a conversion of corporate 
funds. 

Mass.—Childs. Jeffries A Co. v. 

Bright, 186 N.E. 571, 28‘1 Mass. 283 
N.Y.—Relf V. Equitable Life Assur 
Soc. of U. S., 197 N.E. 278, 268 
N.Y. 269, 100 A.L.R. 56. reversing 
276 N.Y.S. 1012, 243 App I>iv. 512 
—Pink V. Meyer. 288 N Y.S. 13. 
159 Misc 640. affirmed 288 N Y.,^. 
16, 248 App T>lv 567. 

Pa.—Odd Fellows' Homo of Pennsyl¬ 
vania V. Velenchlck Bros., 73 Pa 
Super. 153. 

Tenn.—Charles A. Hill & Co. v. Bel¬ 
mont Heights Baptist Church, 69 
S.W.2d 612, 17 ,Tenn.App. 603. 
Statute limiting liability to oases 
of actual knowledge, on the part of 
the payee or person collecting the 
check, of the issuance of the check 
without authority is not retroactive 
—Qoodbar v. Scruggs, Vandervoort & 
Barney I>ry Goods Co., 242 S.W. 129, 
210 Mo.App. 112—Biedermaiin v. Mer- 
mod, Jaccard & King Jewelry C^o., 
242 S.W. 126, 210 Mo.App. l6«—Mc- 
Cullam V. Third Nat. Bank, 237 S.W 
1061, 209 Mo.App. 266—McCullam v 
Buckingham Hotel Co., 199 S.W. 417. 
198 Mo.App. 107. 

Snpress money orders 

An agent authorized generally to 
countersign and issue express money 
orders, issuing one to pay his indi¬ 
vidual debt, acts beyond the scope 
of his ostensible authority, and th«‘ 
creditor is put on notice or inquiry. 
—^American Uy. Express Co. v. Gal¬ 
lup State Bank. 264 P. 947, 88 N.M 
251. 

71, U.S.—Beacon Chocolate Co. v. 
Bank of Montreal, C.C.A.Ill., 14 F. 
2d 599, certiorari denied Bank of 
Montreal v* Beacon Chocolate Co.. 


06. Ala.—Dixie Industrial Co. v. 
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corporate officer has no right to put a check of the 
corporation to his personal uscJ2 Also, acceptance 
of a check against corporate funds in payment of an 
individual debt of an officer raises a presumption of 
knowledge that the funds are being misappropriat¬ 
ed; but this presumption is rebuttable and there 
are circumstances in which the payee or the bank 
honoring the check is not liable to the corporation, 
as where the bank pays a check payable to cash,^^ 
an inquiry, although none was made, would have 
cleared suspicion,'^^ or the payee never sees the 
check, it being deposited to his credit by the corpo¬ 
rate officer, and the bank collecting it has no actual 
knowledge that it was drawn to discharge a personal 
debt.*^® Where the corporation was solvent at the 
time of the transaction, its creditors are without 
such rights, independently of stockholders, as will 
sustain an action in their behalf by an assignee for 
the benefit of creditors to recover payments made 
to personal creditors of an officer with checks of 
the corporation^^ While justification for the pay¬ 
ing of checks by the drawee bank may be found in 
written authority of the officer, on file with the 
bank, to draw and sign corporate checks'^® to his 
own ordcr,^® yet, so far as the payee is concerned,* 
such written authority is not in terms a license to 


the officer to make checks of the corporation pay- . 
able to the order of his own creditors®® and it docs 
not warrant an inference that he is authorized to 
use the company's checks to pay his personal 
debts.®l The payee, although not making inquiry as 
to the power of the officer, may be free from liabil¬ 
ity to the corporation or its trustee in bankruptcy 
where inquiry would have revealed that the officer 
had customarily,®® for a period of years and with 
the knowledge of the corporation,®® used corporate 
checks for his personal needs and obligations. 
However, the view has been taken that the payee is 
not excused from liability on this theory where an 
examination of the books of the corporation would 
have shown that the checks were issued without au¬ 
thority.®® 

Where a note of a corporation is used by an offi¬ 
cer to obtain a personal loan or to pay or settle a 
personal debt or obligation, a person taking the note 
with actual knowledge of the facts, by reason of 
his being the creditor or otherwise, or with construc¬ 
tive notice arising from the note being payable to 
the officer, ordinarily cannot recover on the note 
against the corporation or accommodation indors¬ 
ers;®® but a recovery may be had under some cir- 


47 act, 336. 273 U.a 744. 71 L.Ed. 
870. 

VSTash.—Hill Syrup Co. v. National 
City Bank of Seattle, 224 P. 678, 
129 Wash. 171. 

14a C.J. p 364 note 89. 

OhaelE aa notice 

(1) It has boon hold that a hank is 
put on notice that the proceeds of a 
corporate check are heinfj diverted, 
where It is payable to the officer 
sifirninsT it.—Broadway Boxinf; Club v. 
Buahwick Nat. Bank. 216 N.Y.S. 713. 
127 Misc. 615. 

(2) However, it has also been held. 
In applyIni? the law of another state, 
that a creditor who took a corpora¬ 
tion’s check siftned by the debtor as 
t‘orporatc officer, payable to the debt¬ 
or’s order, indorsed by him in blank 
and accepted by the creditor in pay¬ 
ment of an individual debt of such 
officer, did not receive the check with 
notice, from the check Itself, of mis¬ 
appropriation of corporate funds, so 
as to be liable therefor.—Klepper v. 
Ford. 281 N.Y.S. 486, 165 Misc. 789. 

72. Tenn.— -Charles A. Hill & Co. v. 
Belmont Helffhts Baptist Church, 
69 S.W.2d 612, 17 Tenn.App. 603. 

73. Ark.—Herring v. Hunt. 273 S. 
W. 870, 169 Ark. 66. 

74. N.J.—H. Horowitz, Inc., v. Wee- 
ha wken Trust &. Title Co.. 159 A. 
384, 10 N.J.Mi8C. 417. 

N.Y.—Broadway Boxing Club v. 


Bushwlck Nat. Bank. 216 N.T.S. 
713, 127 Misc. 616. | 

75. Wash.—Hill Syrup Co. v. Ma¬ 
rine Nat. Bank, 233 P. 66S, second 
case, 133 Wash. 283. overruling 
opinion 223 P. 695. 128 Wash. 609 
—Hill Syrup Co. v. Frederick & 
Nelson. 233 P. 663. 133 Wash. 166, | 
followed in Hill Syrup Co. v. Ma¬ 
rine Nat. Bank. 233 P. 668. Arst 
case. 133 Wash. 695. 

Chsok for dividend due ofliosr 

The apparent irregularity of a | 
check of a corporation drawn by the 
treasurer to himself individually is 
met by the fact of Us being issued 
for a dividend duly declared and due 
him.—Gilman v. F. O. Bailey Car¬ 
riage Co, 141 A. 321, 127 Me. 91. 

75. N.Y.—Aneless Corporation v. 
Woodward, 186 N.E. 800, 262 N.Y. 
326, reversing 262 N.Y.S. 992, 238 
App.DiV. 838. 

77. Tex.—Hall v. Crawford & Del- 
phenis, Clv.App., 11 S.W.2d 804, er¬ 
ror dismissed. 

78. Wash.—Hemrich v. National 
Bank of Commerce, 251 P. 774, 141 
Wash. 483. 

79- Mo.—Napoleon Hill Cotton Co. v. 
Franklin Bank, App., 236 S.W. 910. 

80. N.Y.—Reif v. Equitable Life As- 
sur. Soc. of U. S.. 197 N.E. 278. 
268 N.Y. 268, 100 A.L.R. 66, re¬ 
versing 276 N.Y.S. 1012, 243 App. 
Div. 612. 


81. Tenn—Charles A. Hill Co. v. 
Belmont Heights Baptist Church, 
69 S.W.2d 612, 17 Tenn.App. 603. 

82 . N.Y.—Pink v. Meyer, 288 N.Y.S. 
13, 159 Misc 540, affirmed 288 N. 
Y.S 16. 248 App Div. 567. 

83 . N.Y.—Rcif V Equitable Life As- 
sur. Soc. of U. S., 197 N E. 278. 
268 N.Y. 269, 100 A L.R. 65. revers¬ 
ing 276 N.YS. 1012, 243 App.Dlv. 
512. 

Where corporation was negligent 

in permitting the practice to begin 
and continue, it cannot recover.—Hill 
Syrup Co. v. Frederick &. Nelson, 233 
P. 663, 133 Wa.sh. 155, followed m 
Hill Syrup Co. v. Marine Nat. Bank, 
233 P. 668. Arst case, 133 Wash. 695. 

84 . Tenn.—Charles A. Hill & Co. v. 
Belmont Heights Baptist Church, 
69 S.W.2d 612, 17 Tenn.App. 603. 

85 . U S.—Standard Furniture Co. v. 
Smith, CC.A.Okl., 32 F.2d 176. 

Ga —Henderson Lumber Co. v. Chat¬ 
ham Bank & Trust Co., 125 S.E. 
867, 33 Ga.App. 196. 

Ill.—Culhane v. Swords Co., 281 Ill. 
App. 185. 

Me.—Gilman v. F. O. Hailey Carriage 
Co.. 131 A. 138, 125 Me. 108. 

Mo.—Hartmiller v. Laclede Mercan¬ 
tile Co., App.. 274 S.W. 87. 

Tex.—Fite v. First Nat. Bank, Civ. 

App., 279 S.W. 681. 

Danger signal 

A note executed by the treasurer In 
the name of the corporation and pay- 
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cumstanccs, as where the note was in renewal of 
the officer’s personal note and the corporation, in 
taking over the business of the officer, had assumed 
his liabilities,^® the note was given for repayment of 
money loaned or advanced by the officer to the cor¬ 
poration, and he either had authority to bind the 
corporation by the note or his unauthorized act 
was subsequently ratified,®*^ or the note was signed 
not only by the officer to whom it was made pay 
able, but also by a disinterested officer, and the 
transferee took it in due course without proved 
notice to him of invalidity.^® 

A corporation is not relieved from liability to re¬ 
pay a loan by the fact that, after the loan was re¬ 
ceived by it, the proceeds thereof were converted, 
or diverted from the corporate assets, by an offi¬ 
cer.®® 

§ 1006. -Acting for Both Parties 

Although not absolutely void, a contract entered 
Into by a person representing both a corporation and the 
other party, whether an individual or another corpora¬ 
tion, may, in the absence of full knowledge and con¬ 
sent, be avoided by the corporation for fraud, bad faith, 
unfairness, or undue imposition on it. One corporation 
is not liable for the acts or conduct of its officer while 
acting solely In behalf of another corporation of which 
he Is also an officer. 

While an agent may, with their full knowledge 
and consent, represent both the corporation and the 
other party to a transaction, and his contract, if 
made within the scope of his authority, will be bind¬ 
ing on both parties,®® it is the duty of such an agent 


to see to it that the transaction is fair and unex¬ 
ceptionable as regards the rights of cither of the 
parties whom he represents, and if any motive of 
personal convenience or interest has been subserved 
the transaction will be deemed fraudulent.®^ Where 
a corporate officer or agent, without such knowledge 
and consent, represents his corporation and the oth- 
'cr party in a transaction in which their interests are 
conflicting, so that the duties of the officer or agent 
to the one are in conflict with his duties to the oth¬ 
er, the transaction is not binding on the corpora¬ 
tion and may be avoided by it,®^ particularly where 
there has been fraud and collusion between the of¬ 
ficer or agent and the other party,®® unless the cor¬ 
poration with full knowledge of the facts ratifies the 
transaction;®^ but it has been held that this rule 
docs not apply to a contract executed by an officer 
who does not at the time occupy such a fiduciary 
relation toward the corporation as reciuircs him to 
exercise a discretion,®® or to a transaction in which 
the corporation is in no way imposed upon.®® 

A representative of a corporation to which a deed, 
blank as to the grantee, is delivered acts only .is 
'igeiit of the grantor, and not of the company, 
when, prior to the delivery of the deed, he as.sists 
the grantor in erasing the name of an individual as 
grantee.®'^ 

Acting for different corporations. An agreement 
by all the stockholders of several corjxuations in¬ 
trusting the management of the corporations to one 
person and placing certain limitations on his author- 


able to him as an individual l.s a 
danerer sif^nal which a discounter or 
purchaser disregards at his peril; 
and such note, with the notice given 
on its face, eliminates any question 
of a purchase in good faith.—Gilman 
V. P. O. Bailey Carriase Co., 141 A. 
321, 127 Me. 91. 

Duty to Inqiiiro as to anthorlty 

One taking the note of a corpora¬ 
tion in payment of a debt of il.s of¬ 
ficer is put on inquiry as to the of¬ 
ficer's authority to negotiate the note. 
—Norment v. Sante Fe First Nat. 
Bank, 367 P. 731, 23 N M. 198. 

After corporation has paid the 
note, its trustee jn bankruptcy may, 
according to a theory sound in prin¬ 
ciple, recover the amount thereof 
from the personal creditor who ac¬ 
cepted the note with knowledge of 
the facts; but it is otherwise where 
the facts of the case do not support 
the theory, as where defendant used 
his own money ns well as the pro¬ 
ceeds of the note to pay indebtedness 
of the corporation so that the corpo¬ 
ration was benefited, it being worth 
more at the close of the transaction 


than at the beginning —Saperson v. 
Burstein, C.C.A.Pa , 274 F. 797. 

88. Wash—Olympia N;it. Bank v. 
Murphy Motor Car Co., 200 P. 677, 
116 Wa.sh 695. 

87. Me.—Oilman v. P. O. Bailey Car¬ 
riage Co., 141 A. 321, 127 Me. 91. 

88. Ga.—Henderson Lumber Co. v. 
Chatham Bank & Trust Co., 126 
S.E. 867, 33 GaApp. 196. 

89. Ill.—Peoria Life Ins. Co. v. In¬ 
ternational Life & Annuity Co., 246 
Ill.App. 38. 

Wash.— Spring-Ehrman Tobacco Co. 
v. Triangle Drug Co., 287 P. 60, 
156 Wash. 426. 

90. Mich.—Adams Min. Co. V. Sen¬ 
ior, 26 Mich. 73. 

91. N.Y.—-St. James' Church v. 
Church of Redeemer, 46 Barb. 356. 

92. Iowa.—llosslng v. State Bank, 
16.'> N.W. 254, 181 Iowa 1013. 

14a C.J. p 365 note 94. 

Director 

Although a contract is entered into 
by a corporation through the agen¬ 
cy of the board of directors as a 
whole, nevertheless the corporation 
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IS entitled to the benefit of the judg¬ 
ment of each of the dircetors, unin¬ 
fluenced by anything adverse to tin* 
Intere.qts of the corporation, and 
where one or more of the directors 
occupy a dual po.sition with relation 
to the contract, the rule governing 
the validity of the contract is in no 
wise dilTerent from that governing 
the validity of contracts between in¬ 
dividuals proeured through a dual 
RRcney.—Tn-State Coal & Timber 
Lands Ass’n v. Ncace, 114 S.K 669, 
92 W.Va. 196. 

93. Tex.—Fox v. Robbins, Clv.App., 
62 S.W. 815. 

14a C.J. p 365 note 95. 

94. Neb.—Fitzgerald v. Fitzgerald, 
etc., ConstP. Co., 62 N.W. S99, 44 
Neb. 463, error disrni.ssed 16 S.Ct. 
389, 160 U.S. 556. 40 L.Bd. 36. 

96. Or.—Jameson v. Cold well, 31 P. 
279, 23 Or. 144. 

14a C.J. p 365 note 97. 

98. U S.—Wentz v. Scott, C.C.A.Ohio, 
10 F.2d 426. 

14a C.J. p 365 note 98. 

97. Mo.—Stover v. Snow, 287 S.W. 
1042, 816 Mo. 1046. 
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ity is bindingf on the parties.®* Where the same 
person is made the agent of two corporations, and 
it becomes necessary for one to deal with the oth¬ 
er, such agent must be presumed to have the same 
power to act for both corporations that would be 
possessed if there were two agents acting separate¬ 
ly.®® A corporate officer or agent, however, cannot, 
without the corporation’s knowledge and consent, 
repres<*nt it in a transaction with another corpora¬ 
tion which has oi)posing interests, and in which he 
is interested as a director or other officer,^ or as a 
stockholder,2 and this rule applies even though the 
contract is sanctioned by a majority of the directors 
exclusive of those who are members of both boards, 
and even though the stockholders knew when they 
elected directors that some of them were members 
of the other board.® In such cases the transaction 


may be avoided by either corporation,^ or at the in¬ 
stance of a stockholder in either cor])oration,® un¬ 
less it is expressly authorized or ratified by the 
stockholders.® While such a transaction is not nec¬ 
essarily and absolutely void merely because of the 
dual representation or interest,^ neither is it void¬ 
able as a matter of right in every case,* and it may 
be upheld where it is open, honest, just, and fair,® 
it is subject to close investigation and scrutinyl® and 
is voidable for fraud, imposition, or undue advan- 
tagc.ii According to Somc,i2 but not other,i® au¬ 
thorities, the transaction is presumptively fraudu¬ 
lent. Where an agent representing both corpora¬ 
tions in the same transaction is guilty of fraud, the 
corporation for whose interest the fraud is com¬ 
mitted is responsible therefor,at least where it 
has notice of the true situation^® or everyone con- 


98. N.J.—Reade v. Broadway Thea¬ 
tre Co. of I-iOiiK Branch. 132 A 
477, 99 N.J.Eq. 282. 

99. Mich.—Adams Min. Co. v. Sen¬ 
ior, 26 Mich. 73. 

1. U.S.—General Finance Corpora¬ 
tion V. Key.stone Credit Corpora¬ 
tion, C.CA.Va., 50 F.2d 872. certio¬ 
rari derm d Adams v. Keystone 
Credit Corporation, 52 S Ct. 201, 
284 U.S. 6S4. 76 U Kd. 578. 

14a C.J. p 363 note 2. 

8. Cal.—California Nat. Supply Co. 
V. Black, 191 P. 715, 48 Cal.App. 
122 . 

Vt.—Coi'ry V. Barre Granite, etc., Co., 
101 A 38. 91 Vt. 413. 

3. N Y.-—Metropolitan El R Co. v. 
Manliattan El. R. Co., 11 Daly 373, 
14 Ai.l»NCa.s. 103. 

4 . Al.a.—Alabama Fidelity Mortff., 
etc, Co. V, Dubberly, 73 So, 911, 
198 Ala. 545. 

Claim of one corporation in re¬ 
ceivership proceeding's of the other 
corporation is properly disallowed. 
—Commonwealth Broki'rage Co. v. 
Oil Fields Corporation, 296 S.W. 714, 
174 Ark. 746. 

6. Del.—I*otter v. Sanitary Co. of 
America. Ch., 194 A. 87. 

14a C.J. p 365 note 7. 

6. Del.—Potter v. Sanitary Co. of 
America, supra. 

7. U.S.—Ilelller v. Baush Mach. Tool 
Co., C.C.A.Mass., 21 F 2d 706. 

Del.—Potter v. Sanitary Co. of Amer¬ 
ica, Ch, 194 A. 87. 

Mont.—Godfrey D. Cabot, Inc., v. Gas 
Products Co., 19 P.2d 878, 93 Mont. 
497. 

N.C—Highland Cotton Mills v. Ra¬ 
gan Knitting Co., 138 S.E. 428, 194 
N.C. 80. 

Ohio.—Lake Hiawatha Park Ass'n v. 
Knox County Agr. Soc., 162 N.E. 
653, 28 Ohio App. 289. 


Sven if nnfair, a contract and ex¬ 
change of machines between corpora¬ 
tions having the .vame president is 
not void, where the president acted 
in good faith —Highland Cotton Mills 
V. Ragan Knitting Co, 138 S E. 428, 
19 4 N.C. 80. 

Satisfaction of debt 

\Vher<‘ a manager is*Nued a check to 
himself as manager of tin* buyer cor¬ 
poration and ncerpted the cheek as 
manager of the seller corporation, 
conversion of the <‘hc< k into money 
satisfied the delit —Kendall v. State, 
299 P. 1029. 38 Anz. 311. 

8. N J —G»*neral Inv. Co v. Amer¬ 
ican Hide &. Leather Co., 127 A. 
659, 97 N.TEq. 230 

Xiimltations on voidability 

(1) Contraets betA\een corporations 
having identical officers or boards of 
directors arc voidable only if either 
lorporalion has been imposed upon 
—State ex rel. Shinners v. Grossman, 
2,^10 N.W. 832. 213 Wi.s. 135. 

(2) A sale from one corporation to 
another having a common director 
<an be sot aside only if financial in- 
t<*rcst of the director prevented hon¬ 
est jicrforninnce of his duties and 
there was want of good faith and in¬ 
adequate consideration —Price v. 
Fraser, 231 N.W. 18, 119 Neb. 806. 

9. N.Y.—^Pink V. Title Guarantee & 
Trust Co., 29S N.Y.S. 544, 164 Miso. 
128. 

Wis.—Farmers’ Life Ins. Ass’n v. 
Fnstad, 241 N.W. 352, 207 Wis. 
357. 

10. U.S.—Ilelller V. Baush Mach. 
Tool Co. C.CA.Ma.ss, 21 F 2d 705 

Mich.—Stowe V. Hartford Fair 
Ground.s Ass’n, 227 N.W. 702, 249 
Mich. 107. 

N.Y.—I*ink V. Title Guarantee & 
Trust Co., 298 N.Y.S. 544, 164 Misc. 
128. 

11. Del.—Potter v. Sanitary Co. of 
America, Ch . 194 A. 87. 
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Ohio.—Lake Hiawatha Park Ass’n v. 
Knox County Agr Soc. 162 N.E 
653, 28 Ohio App 289 
Principle of fairness must be ob¬ 
served —Farmers* Slate Bank of Riv¬ 
erton V. Haun. 222 P. 43. 30 Wyo. 
322, rehearing denied 224 P. 856, 31 
Wyo. 201. 

Utmost good faith must be exer¬ 
cised.—Mathlesoii Alkali Works v 
Arnold, IlofCman & Co., CC.A.R.I, 
31 F.2d 1. 

18. Del —Potter V. Sanitary Co of 
America, Ch., 194 A. 87. 

N« b—Price V Fraser, 231 N W. 18, 
119 Neb. 806. 

13. U.S—Hellier v. Baush Mach 
Tool Co, CCA.Mass?., 2l F.2d 705. 
Directors are presumed to act hon¬ 
estly and according to their best 
judgment for the interest of all — 
Atlantic Refining Co. v. l*ort Lobos 
Petroleum Corporation, D.C.Del., 280 
F. 934. 

Id. l*a—Gunstcr v. Scranton Ilium., 
etc.. Co.. 37 A. 550, 181 Pa. 327, 59 
Am.SR. 650 
14a C.J. p 365 note 9. 

15. N.Y.—Rocky River Development 
Co. v German-AmericaII Brewing 
Co, 1S4 XYS 155, 193 App.Div 
3 97, appeal dismissed 130 N.E. 906, 
230 N Y. 590. 

Bxtent of liability on commingling 
of funds 

Where the president of two cor¬ 
porations diverted funds from one 
for the benefit of the other and the 
second corporatmn is di*<*mcd to have 
knowledge, but due to a commingling 
with his personal funds it is impos¬ 
sible to trace any specific amounts 
from one corporation to the other, 
only such expenditures for the benefit 
of the second corporation ns w’ere 
made after the presid»*nt’s personal 
funds were exhausted in the ac¬ 
count drnwm on tan J>e charged to 
the corporation.—Li\c Oak Cemetery 
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nected with it is fully cognizant of the common offi¬ 
cer’s breach of trust to the other con)oration and 
its stockholders.!® Where the representatives of 
one corporation meet with the manager of another 
corporation to adjust differences, a decision of the 
representatives without the consent of the manager 
is not binding on the manager’s corporation, al¬ 
though its board of directors consists of the repre¬ 
sentatives and the manager.!^ 

In dealings with a third person, aii officer or agent 
of two corporations may bind both ;!* a third person 
may rely on the authority of such joint agent in 
dealing with him with regard to the property be¬ 
longing to either corporationwhere two corpora¬ 
tions composed substantially of the same persons en¬ 
ter into separate contracts with the same person 
with regard to the same matter, and signed by the 
same officer on behalf of the two cori)orations, the 
contracts should be read together the same in¬ 
tent should be ascribed to two corporations where 
they were organized and their activities are direct¬ 


ed by one individual as business instrumentalities 
and where two corporations,’ with the same officers, 
employ such complicated business methods that not 
even their officers are able clearly to separate their 
several accounts, a third person suing one of them 
should not be defeated on the ground that he has 
sued the wrong corporation.22 However, an offi¬ 
cer in several corporations does not, in every act, 
represent each and all corporations ;23 knowledge 
on the part of an officer of affiliated corporations 
that the other party to the transaction is dealing 
with him as the representative of one corporation 
renders it the contract of that corporation^^ and 
the other party cannot be held to have dealt with 
one corporation at one moment, and with the other 
corporation at the next moment, in the absence of 
notice of a change of parties ;25 the fact that two 
corporations have the same officers does not make 
one liable for the torts of the other ;26 and one cor¬ 
poration is not bound by, nor liable for, the acts of 
its officer done while acting solely for another cor¬ 
poration of which he is also an officer.27 


3. Manneb op Conferring Authoritt 


§ 1007. In General 

Authority of an officer or agent to do a particular 
act or make a particular contract may be granted Im¬ 
pliedly unless It Is required by statute or charter to be 
conferred In a particular manner. 


Except where it is required by statute or charter 
that the authority of an officer or agent must be 
conferred in a particular manner, 23 authority to do 
a particular act or make a particular contract need 


Ass’n V. Adamson, 288 P. 29, 106 Cal. 
App.Supp. 783. 

16. Pa.—Barnes & Tucker Co. v. 
Bird Coal Co., 32 Pa-Dist. & Co. 
535. 

17. N.Y.—Davis Provision Co. v. 
Fowler, 47 N.T.S. 206, 20 App.DIv. 
626. affirmed 57 N.E. 1108, 163 N. 
T. 580. 

Contracts between corporations hav¬ 
ing common directors or officers 
generally see supra S 789. 

18. U.S.—Seimer v. James Dickin.son 
Farm Mortg. Co., D.C.Ill., 299 P. 
651, affirmed James-Dickinson 
Farm Mortgage Co. v. Seimer, C. 
r.A,, 12 P.2d 772, certiorari denied 
James Dickinson Farm Mortgage 
Co. y. Seimer, 47 S.Ct. 95. 273 U. 
S. 700. 

• Ala.—J. R. Ralble Co. v. City Bank 
& Trust Co., 112 So. 643, 22 Ala. 
App. 68. 

19. Mich.—^Adams Min. Co. v. Sen- 
ter, 26 Mich. 73. 

aback of coastmotive aotloe 

That a bank when receiving de¬ 
posits for one corporation, consisting 
of checks of another corporation, 
knew that the person depositing and 
drawing such checks was then presi¬ 
dent of each corporation, was not 
sufficient to put the bank on inquiry 


or charge It with notice that the 
money was being used for the presi¬ 
dent’s personal benefit.—Hill Syrup 
Co. V. American Sav. Bank & Trust 
Co., 234 P. 11, 133 Wash. 501. 

20. Ark.—Bloch Queensware Co. v. 
Metzger. 65 S.W. 929, 70 Ark. 232. 

21. N.Y.—Shelton Holding Corpora¬ 
tion V. 160 East Forty-Kiighth St. 
Corporation, 191 N.E. 8, 264 N.Y. 
339, reversing 264 N.Y.S. 994. 239 
App.DIv, 898, motion denied 193 N. 
E. 291, 265 N.Y. 502. 

22. Pa.—Ivins v. Hub Machine 

Welding & Contracting Co., 68 Pa. 
Super. 370. 

23. Wls.—Farmers’ Life Ins. Ass’n 
V. Prlstad, 241 N.W. 362, 207 Wis. 
357. 

Xepreseatatioa of sabsldlary oorpo- 
ratloa 

The district supervisor of a cor¬ 
poration operating stores in several 
states, including Alabama, where 
stores were operated through an Ala¬ 
bama corporation whose stock was 
owned by the parent corporation, was 
held to be acting as agent of the 
Alabama corporation while in Ala¬ 
bama performing duties in connection 
with the Alabama shops, notwith¬ 
standing he was employed and paid 
by the parent corporation, as re¬ 
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spects liability of the Alabama cor¬ 
poration for a tort.—Lerner Shops of 
Alabama v. Riddle, 164 So. 385, 231 
Ala. 270. 

24. Ala.—Jem Ison & Co. v. Ensey, 
154 So. 563, 228 Ala. 599. 

25. Ala.—Jemison & Co. v. Ensey, 
supra. 

26L Ill —Davis v. John R. Thompson 
Co.. 239 Ill.App. 469. 

W.Va.—Perry v. Ohio Valley Electric 
R. Co., 74 S.E. 993. 70 W.Va. 697. 

27, Mo.—National City Bank of St. 
Louis V. Carleton Dry Ooods Co., 
67 S.W.2d 69, 334 Mo. 339. 

N.C.—Cheek v. Squire.s, 158 S E. 198, 
200 N.C. 661—Holder v. Cannon 
Mfg. Co.. 60 S.E. 683. 138 N.C. 308, 
47 S.E. 481, 136 N.C. 392. 

Pa.—I*eterson v. Borough of Marian¬ 
na. 165 A. 838, 310 Pa. 524. 

Tex.—^Wichita Falls & Southern Ry. 
Co. v. Foreman, Civ.App., 109 S.W. 
2d 549. 

28, Minn.—Western Land Assoc, v. 
Ready. 24 Minn. 350. 

N.Y.—Balet v. Now York, etc., Bridge 
Co., 68 N.Y.S. 19, 40 App.DIv. 246. 
Tex.—Exllne-Reimers Co. v. Lone 
Star L. Ins. Co., Civ.App., 171 S. 
W. 1060. 

14a C.J. p 366 note 16. 



19 C.J.S. 


CORPOnATIONS 


§ 1008 


not necessarily be expressed, but may be inferred 
from the facts and circumstances of the particular 
case,2# as from a course of conduct or dealing by 
the corporation with its officers and agents and the 
public.3® 

§ 1008. Formal Vote or Resolution 

Authority to act or contract on behalf of the cor¬ 
poration may be granted to an officer or agent by a 
formal vote or resolution of the board of directors or 
other governing body, but ordinarily need not be eo 
granted as to acts or contracts within the general course 
of the corporate business and the employment of the 
officer or agent. Even where formal authorization Is 
necessary, it need not be entered of record or recfted In 
the contract authorized. 

While authority to act for a corporation may be 
granted specifically by a vote of its board of direc¬ 
tors,formal authorization from the directors to 
an officer of the corporation to act for it is not nec¬ 
essary in every instance of corporate activity.^ 
Except where the particular act or contract is such 
as must be authorized or approved by a vote or 


resolution of the board of directors or trustees,33 
or by a resolution of the stockholders,3^ an officer 
or agent may ordinarily bind the corporation by his 
act or contract in its behalf, in the general course of 
the corporate business and his own employment, 
without the authority of a formal vote or resolu¬ 
tion of the board of directors or other governing 
body,35 especially where the directors are present 
and order the performance of the act of the mak¬ 
ing of the contract.35 Thus authorization by a for¬ 
mal vote or resolution of the directors or trustees is 
not necessary as to contracts which are made in the 
ordinary administration of the business of the cor¬ 
poration by its managing officers or contracting 
agents, but a general authorization or employment 
to make contracts of a class which embraces the 
particular contract is sufficient.^? as in the case of 
the assignment of an account by the secretary and 
general manager,38 or the chartering of vessels nec¬ 
essary to carry on the ordinary business of a 
steamship company in transporting passengers and 
freight.38 So also a formal vote or resolution is 


Wh«r« anthozlty nadar aaal ia ra- 
qnirad, authority exprensly given by 
statute is equivalent thereto.—Reho- 
both Second Precinct v. Rehoboth 
Catholic Cung. Church, etc., 23 Pick., 
Mass.. 131, 1.39 note—14a C.J. p 367 
note 21. 

29. Cal —Fir.st Nat. Finance Corpo¬ 
ration V. FIve-O Prilling Co.. 289 
P. 844. 209 Cnl .S69 
Iowa.—Whit latch v. Bond & Mort¬ 
gage Co. of Iowa, 201 N.W. 108. 
199 Iowa C5. 

Kan.—('unimins v. Standard Oil Co., 
296 r. 731. 132 Kan. 600. 

Miss.—-Gulf & S. I. R. Co. v. McLeod. 

118 So. 347, 152 Miss. 9. 

N J.—Finance Corporation of New 
Jersey v. Jones. 116 A. 277, 97 N 
J Law 106. affirmed 119 A. 171, 98 
N.J.Law 166. 

N.Y.—National Furniture Co. v. Wil¬ 
liam Spiegelman & Co., 189 N.Y.S. 
449, 116 Misc. 63, affirmed 180 N. 
Y.S. 831, 198 App.Dlv. 672. 

Okl.—Ardmore Hotel Co. v. J. B. 
Klein In)n & Foundry Co., 230 P. 
734. 104 Okl. 125. 

Tex.—Firestone Tire & Rubber Co. v. 
Fisk Tire Co., Civ.App., 87 S.W.2d 
794, reversed '^n other grounds. 
Com.App., 113 S.W.2d 176. 

14a C.J. p 366 note 17. 

Zmplioatlon from signatura card 

A signature card bearing signa¬ 
tures of certain officers of the cor¬ 
poration and stating that the bank 
was to recognize such signatures in 
the payment of funds or the transac¬ 
tion of other business on account of 
the corporation, and that only one of 
such signatures was necessary, car¬ 
ried by implication a representation 


that the persons whose signatures, 
were signed thereto were the au¬ 
thorized agents of the corporation to 
transact any business with the bank. 
—Glens Falls Indemnity Co. v. Pal¬ 
metto Bank. D.C.S.C., 23 F.Supp. 844. 

30. Pel.—Joseph Greenspon’s Sons 
Iron & Steel Co. v. Pecos Valley 
Gas Co., 156 A. 3.30, 4 W.W.Harr. 
567. 

Iowa.—^Whitlatch v. Bond & Mort¬ 
gage Co. of Iowa, 201 N.W. 108, 199 
Iowa 65. 

Me.—Gilman v. P. O. Bailey Carriage 
Co., 141 A. 321, 127 Me. 91. 

Utah—Carlquist v. Inayle, 218 P. 
729. 62 Utah 266. 

Vt.—Edmunds Bros. v. Smith, 115 
A. 187, 96 VI. 396. 

14a C.J. p 366 note 18. 

Conduct of dirsetors da facto or 
stockholders performing functions 
of board of direotors 
N.J.—Murphy v. Cane, 82 A. 854. 82 
NJ.Lnw 657, Ann.Cas.l913D 643 
The ooafssring of the entire cor¬ 
porate power by the stockholders on 
an officer need not l>e in writing or 
by entry in the corporate records 
The existence of plenary authority in 
the officer may be implied from the 
fact that he has been accustomed to 
exercise such authority with the as¬ 
sent and acquiescence of the stock¬ 
holders.—Gross Iron Ore Co. v. Paul- 
le, 156 N.W. 268, 132 Minn. 160. 

31. Vt.—Edmunds Bros. v. Smith. 
116 A. 187, 95 Vt. 396. 

Oonstruotloa and rescission of reso¬ 
lution 

A resolution of a corporation’s di¬ 
rectors naming its president as agent 
to secure the sale of treasury stock 
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to raise funds to pay debts must be 
construed from a reading of the res¬ 
olution in the light of existing cir¬ 
cumstances. A subsequent provision 
by the board of another method of 
paying debts is an implied rescission 
of the resolution and termination of 
the agency.—Copper King Mining Co. 
V. Hanson, 176 P. 623, 52 Utah 6U6. 

32. Pel.—^Kelly v. International Re¬ 
insurance Corporation, 174 A. 267. 
20 Del.Ch. 184. 

Ofllosr hold ont as having anthorltg 

Corporation is bound by acts of of¬ 
ficer held out as having authority to 
act, without formal action of board 
of directors.—Paducah Newspapers v. 
Goodman. 65 S.W.2d 990, 251 Ky. 764 

33. Mich.—Berlin v. Belle Isle Sce¬ 
nic R. Co.. 106 N.W'. 130, 141 Mich. 
646. 

14a C J. p 367 note 2.3. 

34. N.J.—Beach v. Palisade Realty, 
etc., Co., 90 A. 1118, 86 N.J.Law 
238. 

35. Mo —Bacon Piano Co. v. Wilson, 
App., 62 S.W.2d 774. 

Or.—Lane v. National Ins. Agency. 

37 r.2d 365, 148 Or. 689. 

Utah.—Carlquist v. Quayle, 218 P 
729. 62 Utah 266. 

14a C.J. p 367 note 25. 

36. Ill.—Nimmo v. Jackman, 21 III 
App. 607. 

37. U.S.—Manchester Mill, etc., Co 
V. Strong, Kan., 231 F. 876, 146 C 
C.A. 72. 

14a C.J. p 368 note 27. 

38. Cal.—Tuller v. Arnold. 33 P. 446. 
98 Cal. 522. 

3^ U.S.—Prentice v. U. S. & Cen- 
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not necessary to the institution of a legal proceed¬ 
ing in relation to corporate business or property 
rights,4<^ or to the employment of counsel to insti¬ 
tute such procccding.4i The abandonment of a con¬ 
tract may be effectually accomplished by agents in¬ 
formally authorized by the directors.42 

Sufficiency of resolution. Where an antecedent 
authorization by the board of directors is necessary 
to the making of a given contract, their failure to 
enter their resolution of record docs not affect its 
validity, but the fact may he proved by parol ^nd 
the rule is the same where the contract does not re¬ 
cite the previous authorization.^^ On the other 
hand, where the contract appears on the face of the 
corporate records to have been authorized by the 

4. Persons Entitled to Question, an 

§ 1009. Persons Entitled to Question Author¬ 
ity 

Ordinarily, the authority of an officer or agent can be 
questioned only by injured parties such as the corporation 
and its stockholders or creditors. 

As a general rule, the authority of an officer or 
agent to do a particular act or make a particular 
contract may be questioned only by the corpora¬ 
tion,^* its stockholders,^^ or creditors and where 
they do not raise an objection, another third person 
cannot do so or question the validity of the partic¬ 
ular act or contract,51 except such third person who 
might be injured thereby.^^ Where a note is exe¬ 
cuted by one corporation to another, and the same 
person is president of both companies, the payee 
alone can complain, if such person pledges the note 


directors, a third person, in the absence of knowl¬ 
edge, or of circumstances putting him on inquiry, 
need not look further; he has the right to presume 
that the record correctly recites the facts and that 
the authority was formally given at a board meet- 
ing.^5 A resolution empowering the president or 
other officer to take charge of the fiscal affairs and 
to sign and execute all documents does not confer 
])Ower to contract, but relates only to the form and 
manner of contracting.^® 

Resolution of stockholders. A resolution passed 
at a meeting of the stockholders, as such, is insuffi¬ 
cient to authorize a contract which is required to 
be authorized by a resolution of the board of direc- 
tors.^7 

Estoppel to Deny, Authority or Acts 

to secure his individual debt.®* 

§ 1010. Estoppel to Deny Authority or Acts 

As will be seen from the following sections, the 
corporation, the officer or agent himself, or a third 
person may, under certain circumstances, be estop¬ 
ped to deny the agency, authority, or validity of the 
acts of one professing to act as an officer or agent 
of a corporation. 

§ 1011. - Estoppel of Corporation 

a. In general 

b. Elements 

a. In General 

Even in the absence of fraud or facts sufficient to 


tral American Stoamahip Co., D.C. 
N.y., 58 P. 702. 

40. Cal —Canal Oil Co. v. National 
Oil Co., 66 P2d 197, 19 Cal.App.2d 
524. 

14a C.J. p 368 nolo 30. 

41. Mo.—Southp:atc v. Atlantic, etc., 
K. Co., 61 Mo. 89. 

14a C.J. p 368 nolo 31. 

Objection by attorney 

An attorney who souiqrht to recov¬ 
er from corporation for le^al serv¬ 
ices could not object that oral con¬ 
tracts under which corporation claim¬ 
ed he had been employed were not 
authorized by resolution of board of 
directors, where attorney who was 
corporation’s legal adviser had not 
Informed board that corporation 
should act by resolution.—Berry v. 
Maywood Mut. Water Co. Number 
One, Cal, 88 P.2d 705. 

42. Cal.—San Hoque Properties v. 
Fierce, 63 P.2d 1198, 18 Cal.App.2d 
379. 


43. Ark.—Merchant.s’, etc., Bank v. 
Harris Liuml»er Co,, 146 S.W. 508, 
3 03 Ark. 283, Ann.CaB.1914B 713. 

14a C.J. p 368 note 32. 

44. Conn —^Hart v. Stone, 30 Conn. 
94. 

La.—Meridian Pertiiizcr Factory v. 
Wright, 67 So. 967, 136 La. 926. 

45. Kan.—Morisette v. Howard, 63 
P. 756, 62 Kan. 463. 

46. N.Y—Catholic Foreign Mission 
Soc. v. Oussani. 109 N.B. 80, 215 N. 
Y. 1, Ann.Cas.l917A 479. 

47. Cal.—Blood v. La Serena Land, 
etc., Co., 41 P. 1017, 45 P. 252, 113 
Cal. 221—Gashwller v. Willis, 33 
CaJ. 11, 91 Am.D. 607. 

48. U.S —Kansas City Hay-Press 
Co. V. Dcbol, Mo., 81 P. 726, 26 C. 
C.A. 578, reversed on other grounds 
84 P. 463, 28 C.C.A. 464. 

49. Cal.—Chandler v. Hart, 119 P. 
516, 161 Cal. 405, Ann.Cas.l913B 
1094. 

14a C.J. p 413 note 48. 
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50. W^Vn.—Lewis, Hubbard & Co. v. 
Pugh, 174 SE. 880, 882, 115 W.Va. 
232, citing Corpus Juris. 

14a C J. p 113 note 49. 

51. Ky.—IVnnington v. Black, 88 S. 
W.2d 969, 261 Ky. 728. 

*La.—State ex rel MusJow v. Loui.si- 
ana Oil Jteflnlng Corporation, App , 
176 So. 686, motion denied 177 So 
476, afhrmed Arkansas Fuel Oil 
Co. V. Stale of Louisiana ex rel 
Muslow, 58 S.Ct. 832, 304 U.S. 197, 
82 L.Ed. 1287. 

14a C.J. p 413 note 50. 

Right of maker of promissory note 
to defend on ground that officer of 
payee corporation who indorsed it 
lacked authority to do so sec Bills 
and Notes § 484. 

62. S.D.—l>es Moines Mfg., etc., Co. 
V. Tilford Milling Co., 70 N.W. 839, 
9 S.l>. 542. 

14a C.J. p 413 note 51. 

53. Colo.—St. Joe, etc., Cons. Min. 

Co. V. Aspen First Nat. Bank, 50 
f P. 1056, 10 Colo.App. 389. 
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eon«tltut« a ratification» a corporation or Ita atockhold- 
ers may bo eotoppod by acti or conduct to deny the 
agency or authority of one assuming to act as Its agent 
and so acting to the Injury of an innocent third person. 

In accordance with the general principles treated 
in the title Agency § 29, a corporation, as well as a 
natural person may, by its acts and declarations 
through the proper officers, estop itself to deny the 
existence of certain facts.**^ It is a general rule, 
that where a corporation by any acts or conduct 
knowingly causes or permits a person to act as its 
agent either generally or for a particular purpose, 
or a particular officer or agent to act in excess of 


his actual authority, it will be estopped to deny such 
agency or authority to the injury of a third person 
who, in good faith and in the exercise of reason¬ 
able prudence, deals with such officer or agent on 
the faith of such appearances,®** although there is 
no actual fraud on the part of the corporation,®® 
and although the facts are not sufficient to consti¬ 
tute a ratification ;®7 and this rule applies to stock¬ 
holders who by their conduct have induced a third 
person to believe that a particular officer has au¬ 
thority to do a particular act or make a particular 
contract, and to deal with him accordingly.®* Thus, 


64. Del —Frazer v Coulhy Land Co., 
149 A. 428, 17 Dcl.Ch. 68. 

Ky —MonlKomory Coal Corporal ion 
V. Riddle, 276 S.W. 975, 211 Ky. 
26. 

Mass —Atlas Finance Corporation v. 

Trocchi, 19 N.K.2d 722. 

N Y.—E Moch Co. v. Bryant Park 
Bank. 188 N.Y.S. 633, 197 App.Div. 
78 

Okl.—McCray v. Sapulpa Petroleum 
Co.. 226 P. ST.*;. 102 Okl. 108. 

Tenn—Ford v. Whittle Trunk & Bag 
Co.. 12 Tenn App. 486. 

Va —Moyers Coal Corporation v. 

Whited. 160 .S.E. 43. 157 Va 302 
Wyo —Seaman v Big Horn Canal 
Asa’n, 213 P. 938. 29 Wyo 391 
14u C.J. p 368 note 39. 

OAoer’s knowladge of iasolvoacy 
Insolvent corporation, selling its 
stock through president, could not 
say prr.sident ‘lid not know of in¬ 
solvency —Goodin V Palace Store 
Co.. 4 r2d 493. 164 Wash 625 
55. U.S.—Western Battery & Supply 
Co. V IlazeleU Storage Battery Co.. 
C.CA.Mo, 61 F.2d 220, reversing, 
DC, Hazeletl Storage Batterv Co 
V. Western Battery & Supply Co, 

62 F.2d 659, certiorari denied 53 S. 
Ct 399. 288 US. 608, 77 L Ed. 982 
—Philip Carey Mfg Co. v. Dean, 
CCA Ohio, .58 F.2d 737, affirming. 
DC.. 43 F.2d 369, certiorari domed 

63 S Ct. 78, 287 U S 623, 77 L Ed. 
641—Forrest City Box Co v. Bar¬ 
ney. CC.A.Ark, 14 F 2d 590—De¬ 
troit, T. & I. R Co. V l>etroil & 
T S. L. R. Co.. C.C.A Mich.. 6 F 
2d 845, reversing, D.C\, l:)etroit 
& T. S. L. R. Co V. Detroit. T. & 
I. R Co.. 290 F. 549—Industrial 
Development & Manufacturing Cor¬ 
poration V. First Nat. Bank. D.C. 
Me., 13 P.Supp 740—The Egeria, 
C.C.A.Or., 294 F 791, 794, quoting 
Oorpus JnrU—The Allianca, 73 F 
452, 19 C.C.A., N.Y.. 628. 

Arlz.—Arizona Southwest Bank v. 

Odam, 300 P. 196, 38 Ariz 394. 
Cal.—Wenban Estate v. Hewlett, 227 
P. 723. 193 Cal. 676—Zenos v. Brit- 
ten-Cook Land & Live Stock Co., 
242 P. 914, 76 Cal.App. 299—Cali¬ 
fornia Canning Peach Growers v. 
Harris, 267 P. 572, 91 CaLApp. 664 

19 C.J.S.-31 


—Sauble v. Gary South Coast 
Agency, 206 P. 141, 56 Cal App. 606 
—Rauer V. Fernando Nelson & 
.Sons. 200 P. 809. 63 Cal.App. 69.5— 
Cyclops Iron Works v. Chico Ice 
& Cold Storage Co., 166 P. 821, 34 
Cal.App 10. 

Colo.—Texas Co v. Commercial Sav 
Bank. 247 P 558. 79 Colo. 600 
Ga.—Palmer-Murphev Co v. Fruit 
Haven Farm. 128 S K. 693, 34 Ga 
App. 153. 

Ill.—Burba v. Baltic-American Line, 
233 Ill.App. 132 

Ky.—National Deposit Bank of Ow¬ 
ensboro v. Ohio Coal Co., 62 S W. 
2d 1648. 250 Ky. 288 
La.—E I. Du Pont de Nemours & 
Co V. Capital City Oil Co, 84 So. 
.31. 146 La. 720—Pcnick & Ford v. 
(\ Lagarde Co, 83 So. 787, 146 ha, 
511. 

Minn—Anderson v ('’ampbell, 223 N. 

W 624. 176 Minn. 411 
Mont - -Pue v Northern Pac Ry. Co., 
252 P. 313, 78 Mont 40—Hopkins 
V Paradi.se Heights Fruit Growers’ 
Asa’n, 193 V. 389. 58 Mont. 404 
Neb.—Burke > Frederickson, 268 N. 

W. 348, 131 Neb 548 
N J —Norelli v Mutual Savings 
Fund Harmonia, 1 A 2d 440, 121 
N J.Law 60—Trifcld v Winchester 
Development Co., 146 A 873, 105 N. 
J Eq. 50—Levy v C J. Adams Co , 
143 A. 621. 103 NJ.Eq 470—Scale 
Realty Co v Bayonne Ice Co., 125 
A. 493, 96 N.J Eq 152 
N.Y —lledman v. Security Title & 
GuaranU Co, 281 N.Y.S. 565, 245 
App.Div. 224—Creditors' Composi¬ 
tion Corporation v. American Mar¬ 
acaibo Co.. 280 N Y S 306, 244 App. 
Div. 624, affirmed 199 NE 519, 269 
N Y, 527—Farmers’ Fund v Took- 
er, 201 N.Y.S, 592. 207 App Div. 
37—Economic Developing Corpora¬ 
tion v. General Chinaware Corpora¬ 
tion. 200 N.Y.S. 228. 

Okl.—A. J. McMahan & Co. v. Hib¬ 
bard, 78 P.2d 409. 411, 182 Okl. 503, 
quoting Corpus Juris—Park Addi¬ 
tion Co, v. Bryan, 228 P. 969. 102 
Okl. 206. 

Pa.—Severance v. Heyl & Patterson, 
187 A 53, 123 Pa.Super. 653—Per- 
kosky V. Keystone Facing Mills 
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Co.. 5 Pa.Dist. & Co. 613, 13 West. 
32. 

SC.—Little V Edisto Hardware Co., 
159 SE. 646, 161 S.C 344 
Va.—Moyers Coal Corporation v. 

Whited. 160 S.E 43, 157 Va. 302. 
Wash.—Goodin v. Palace Store Co., 4 
P.2d 493. 164 Wash. 625. 

14a C J p 368 note 40. 

Acts of organizers 

Where two individuals leased min¬ 
eral rights which they misrepresent¬ 
ed they owned, but for which they 
held only option to lease, and there¬ 
after formed corporation in w'hich 
they held all slock except small 
amount given to son of one of them, 
and had lease executed to corpora¬ 
tion under their option, separate en¬ 
tity of corporation will be disregard¬ 
ed as to that transaction, and it will 
be held estopped to deny or repudiate 
acts and representations of its or¬ 
ganizers—Burnett Coal Mining Co. v. 
Schrepferman, 133 N E. 34, 77 Ind. 
App. 45. 

Bstoppel opsratluit ou stockholders 

of corporation binds corporation un¬ 
less rights of third persons are vio¬ 
lated.—Murtland Holding Co. v. Egg 
Harbor Commercial Bank. 196 A. 
230, 123 NJ.Eq 117—Whitfield v. 

Kern, 192 A. 48. 122 NJ.Eq 332, re¬ 
versing 184 A. 333, 120 N J Eq 115. 
Allparent scope of authority general¬ 
ly sec supra § 996. 

5GL Cal —Prouty v. Rogers, 164 P 
901, 33 Cal App. 246. 

57. Cal —Commercial Security Co v. 
Modesto I>rug Co., 184 P. 964, 43 
Cal.App. 162 

14a C.J. p 369 note 42. 

Ratification generally see infra IS 
1014-1023. 

58. U.S.—First Trust Co. v Crooked 
Creek R & Coal Co., D.C. Iowa, 
243 F. 450, modified on other 
grounds First Trust Co. v. Illinois 
Cent. R. Co., 252 F. 965. 164 C.C A 
473, in which rehearing is denied 
256 F. 830, 168 C.C.A. 176. and 
certiorari denied Illinois Cent. R. 
Co. V. First Trust Co., 39 S.Ct. 390, 
249 U.S. 615, 63 L Ed. 803. 

14a C.J. p 370 note 43. 



§ 1011 


CORPOBATIONB 


la O.J.S. 


the corporation will be estopped on the ground of will be estopped from proving against such third 

acquiescence to deny the existence of authority in persons what the resolution really was.®^ Formal 

a particular officer to do a certain act where it has action of the board of directors is not essential to 

knowledge, or is chargeable with knowledge, that the creation of an estoppel.®® 

he is exercising such authority, and does not Mere acquiescence of the corporation in a trane- 
promptly object thereto ;B9 or to deny that a gener- ^y an officer, in which the officer is not acting 

al officer has the power which it customarily allows ^ behalf of the corporation, does not estop it from 

him to exercise,*® the corporation being subject to denying the authority of the officer in another trans- 

the same rule of negligence in this respect which ap- action.®^ Failure of the officers of a corporation to 

plies to natural persons ;®1 and if its officers alter object to the performance of a contract on the prop- 

on its record the language of a resolution adopted er ground does not estop the corporation from rely- 

by its directors, whereby innocent third persons are ing on such ground when sued on the contract.®® 

induced to act to their detriment, the corporation A statute providing that a corporation signing a 

59l Cal.—Floyd v. Tierra Grande i (2) So, corporation permitting i terlor Land Co., 118 N.W. 853, 187 


Development Co., 197 P. 684, 51 Cal. 
App. 654. 

Idaho.—Intermountain Ass’n of Cred¬ 
it Men V. N. H. Hallstrom Coal Co., 
22 P.2d 686. 53 Idaho 151. 

Ill.—Polish People’s Home Ass'n v. 
Atlas, 246 Ill.App. 457—Peoria Life 
Ins. Co V. International Life & An¬ 
nuity Co.. 246 Ill.App. 38—Chicago 
Auto Sales Co. v. H. J. Peters Co., 
221 Ill.App 363. 

Mo.—Thlmmlg v. General Talking 
Pictures Corporation, App., 85 S.W. 
2d 208. 

N.J.—G. O. K. Enterprises, Inc. v. 
Moos, 172 A. 746, 747, 116 NiJ.Bq. 
175, quoting Corjnui Jozla. 

Okl.—A. .1. McMahan & Co, v. Hib¬ 
bard, 78 P.2d 409, 412, 182 Okl. 503, 
quoting Corpus Juris. 

Pa.—Magazine Digest Pub. Co. v. 
Sh4de. 199 A. 190, 330 Pa. 487, 117 
A.LR. 960. 

Va.—Haynes Chemical Corporation v. 
Staples & Staples, 112 S.E. 802, 
133 Va. 82. 

W.Va.—Charleston Nat. Bank v. Lem- 
kuhl-Shepherd Co., '125 S.E. 241, 97 
W.Va. 284. 

14a C.J. p 370 note 44. 

Acosptiug bausfits 

(1) Corporation may not receive 
and retain benefits of completed 
transaction and deny authority of Its 
officer who produced it. 

U.S.—Raybestos-Manhattan v. Asbes¬ 
tos Textile Co., C.C.A.Mass., 79 F. 
2d 634. 

Cal.—Berry v. Maywood Mut. Water 
Co. Number One, 88 P.2d 706. 

La.—Smith v. Standard Industrial 
Life Ins. Co. of Louisiana, 121 So. 
780, 781, 10 La.App. 729, citing 
Corpus Juris. 

Mich.—Grace Harbor Lumber Co. v. 
Friedman. 269 N.W. 144, 277 Mich. 
202 . 

Neb.—Federal Trust Co. v. Damron. 

247 N.W. 689, 124 Neb. 655. 

S.C.—^Beckroge v. South Carolina 
Public Service Co., 193 S.E. 315, 185 
S.C. 210. 

Tex.—Southwest Gas Co. v. Doney, 
Civ.App., 99 S.W.2d 1107, error dis¬ 
missed. 


treasurer to act as general fiscal 
agent, and holding him out to public 
as having general authority implied 
from his official name, is bound by 
his acts within scope of implied au¬ 
thority: and if it has held the 
treasurer out as having authority to 
Indorse note and it received benefit 
of note, it is estopped to deny the 
agency.—Lycoming Trust Co. v. Al¬ 
len. 156 A. 707. 102 Pa.Super. 184. 

(3) Where corporation under con¬ 
tract made by directors had taken 
possession of principal assets of an¬ 
other corporation, it was estopped 
from denying obligation to pay debts 
assumed under same contract.—Mc¬ 
Cormick Saeltzer Co. v. Grizzly Creek 
Lumber Co., 240 P. 32, 35, 74 Cal. 
App. 278, citing Corpus Juris. 

(4) Corporation which went into 
possession of premises and paid rent 
for SIX months is estopped to de¬ 
fend action for rent by denying 
secretary's authority to execute 
lease, since relation of landlord and 
tenant arose, irrespective of lease.— 
Hagar v Home Stores, 259 P. 1007, 
85 Cal.App. 533. 

(5) Ratification by accepting and 
retaining benefits see infra S 1020. 

60. La.—Harris v. H. C. Talton 
Wholesale Grocery Co., 123 So. 480, 
11 La.App. 331. 

Md.—Eastern Rolling Mill Co. v. 

Michlovitz, 145 A. 378, 157 Md. 51. 
Mo.—Reynolds v. Third Nat. Bank, 
225 S.W. 901. 

Neb.—Wachob, Bender & Co. v. Oma¬ 
ha Life Ins. Co., 258 N.W. 657, 128 
Neb. 320. 

Okl.—^A. J. McMahan & Co. v. Hib¬ 
bard, 78 P.2d 409, 412, 182 Okl 
503, quoting Corpus Juris. 

S.D.—Hartford Accident & Indemni¬ 
ty Co. v. Bear Butte Valley Bank, 
267 N.W. 642. 

Wash.—Hill Syrup Co. v. Marine 
Nat. Bank, 233 P. 668, first case, 
133 Wash..696—Hill Syrup Co. v. 
Frederick & Nelson, 283 P. 663, 133 
Wash. 165. ' 

Wis.«*Curtis Land, etc., Co. v. In-1 
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Wis. 841, 129 Am.S.R. 1068. 
Drawing oheoks for private debts 

(1) The rule that checks drawn 
by officer of corporation for his own 
private business are invalid is with¬ 
out application, where officer was al¬ 
lowed for years to draw company’s 
checks payable to himself and in¬ 
dorse these to others in payment of 
his debts, and corporation cannot 
recover from an indorsee thereof.— 
Napoleon Hill Cotton Co. v. St. Louis 
Union Trust Co., Mo.App., 222 SW. 
881—Napoleon Hill Cotton Co. v. H. 
Getter Grocery Co., 222 S.W. 876. 
204 Mo.App. 427. 

(2) The corporation is likewise 
estopped to deny authority of such 
officer to draw such checks and de¬ 
posit same to his own credit in a 
bank.—Napoleon Hill Cotton Co. v. 
Franklin Bank, Mo.App, 236 S.W. 
910. 

61. Wa.sh.—Hill Syrup Co. v. Ma¬ 
rine Nat. Bank, 233 P. 668, first 
case, 133 Wash. 695—Hill Syrup 
Co. V. Frederick & Nelson. 238 1’. 
66.3, 133 Wash. 155. 

62. U.S.—Holden v. Whiting, C.C. 
Mass., 29 F. 881. 

Mass.—Holden v. Phelps, 5 N.E. 816. 

141 Mass. 456. 

14a C.J. p 370 note 46. 

63. N.M.—McKinley County Ab¬ 
stract & Investment Co. v. Shaw, 
239 P. 866, 30 N.M. 617. 

64. Iowa.—Ney v. Eastern Iowa 
Tel. Co., 144 N.W. 383, 162 Iowa 
525. 

14a C.J. p 370 note 47. 

Cuftomary divazuion of Moata 

Corporation’s acquiescence In its 
officer’s diversion of its assets In 
payment of his debts in so many in¬ 
stances as to give rise to custom 
does not estop it from denying his 
authority or give creditor right to 
rely on his ostensible authority to 
do so.—Lake Mills Feed & Fuel Co. 
V. Peterson, 254 N.W. 636, 216 Wis. 
379. 

65. Mont.—Lyon v. Dailey Copper 
Min., etc., Co., 126 P. 931, 46 Mont 
108. 
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bond shall not be permitted to deny its corporate 
power to do so does not estop it from denying the 
authority of the agent who executed the instru¬ 
ment.®* Estoppel to deny that a corporation knew 
that certain work was being done without proper 
authority, with consequent estoppel to deny liability 
for the value thereof, does not necessarily raise a 
special contract.®^ 

Ultra vires or unlawful acts. Although there is 
authority to the contrary,®® it is generally held that 
where a corporation has by its conduct induced 
third persons to act on the belief that its officer or 
agent has authority to do a particular act or make a 
particular contract it will be estopped from repudi¬ 
ating such act or contract on the ground that it is 
ultra vires or unlawful.®® Such estoppel arises, 
however, only where the apparent authority of the 
agent to make the ultra vires contract comes from 
the corporation itself, that is from the governing 
body,*^^' or from the stockholders,^i and not where 
it comes from an officer who has no authority to 
give it."^2 A stockholders* meeting is not necessary 
in order to estop the stockholders from questioning 
an illegal act of the board of directors; but such 
an estoppel may arise by laches, predicated on either 
actual or constructive knowledge.*^® It has been 
held that where no public rights arc involved, and 
the corporation ha.s w’ithout profit contracted be¬ 
yond its granted powers through the unauthorized 
act of certain officers for their gain, it is not estop¬ 
ped to plead ultra vires in justice to the unoffending 
minority of its stockholders an unauthorized act 


of an officer without the knowledge of the governing 
body of the corporation which carried no benefit to 
the corporation will not support an estoppel.^® Le¬ 
gally constituted officers are not estopped from de¬ 
nying unlawful acts done by an officer who is not 
even a de facto officer.7® Acquiescence by a cor¬ 
poration in the unauthorized acts of its officers, in 
a matter outside of its corporate powers, cannot 
give rise to an estoppcl.*^^ 

Person claiming under corporation. Where the 
corporation is estopped to deny the authority of its 
officer or agent to do a particular act or make a 
particular contract, such estoppel also applies to one 
who claims under the corporation,*^® such as, in the 
absence of fraud, to a creditor of the corporation.*^® 

b. Elanents 

To estop the corporation to deny authority or acts 
of persons assuming to act for It, there must have been 
some act or conduct on Its part amounting to a represen¬ 
tation designed to Injure another who, In Ignorance of the 
truth and of his rights, relied on It and was misled to his 
Injury. 

In order to bind the corporation on the ground of 
estoppel there must have been some act or conduct 
on its part, through its authorized officers or agents, 
which amounts to a representation that the person 
assuming to act for it in the particular transaction 
has authority to do so, and which was designed to 
injure another party, who was ignorant of the 
truth and of his own rights, and who relied on the 
faith of such acts and declarations, and w'as mis¬ 
led to believe in the authority of such person to 
his consequent injury;®® and where the estoppel is 


e6L Ala.—Brown v. Holston, 149 So. 
690, 227 Ala. 225. 

07. Tenn.—Ford v. “UTiittle Trunk & 
Bag. Co., 12 Tenn.App 486. 

00. Conn.—Hood v. New York, etc., 

R. Co., 22 Conn. 1, 502. 

Md.—Pennsylvania, etc., Steam Nav. 
Co. V. Dandrldge, 8 Gill & J. 248, 29 
Am.D. 543. 

69. Mich.—Stone-Ordean-Wella Co. 
V. New England Pie Co., 167 N.W. 
943. 946. 201 Mieh. 407. 

14a C.J. p 370 note 60. 

Ultra vires acts generally see supra 
44 965-980. 

Vraudnlcat praotloag 

Vendor corporation, by retaining 
agents known by vice president and 
general manager to be using fraudu¬ 
lent practices, becomes guilty party 
to fraud, juallfylng rescission of 
contract for agents* misrepresenta¬ 
tions.—Simmons v. Ratterree Land 
Co., 17 P.2d 727, 217 Cal. 201. 

70. Tex.—Planters* Cotton Oil Co. v. 
Guaranty State Bank. Clv.App., 188 

S. W. 88. 

71. III.—Rosehlll Cemetery Co. v. 


Dempster. 121 lll.App. 143, affirmed 
79 N.E. 276. 223 Ill. 567. 

79. Tex.—Planters’ Oil Co. v. Guar¬ 
anty State Bank, Civ.App., 188 S. 
W. 38. 

1 fa C.J. p 370 note 53. 

73^ HI.—Rosehlll Cemetery Co. v. 
Dempster, 121 lll.App. 143, af¬ 
firmed 79 N.E 276, 223 Ill. 667. 

74. Mich.—Stone-Ordean-Wells Co. 
V. New England Pie Co., 167 N.W. 
943, 201 Mich. 407. 

75. Minn.—Rodgers v. Kranken- 
hagon, 232 N.W. 327, 181 Minn. 
306. 

7a Tex.—^Exllne-Reimers Co. v. 
Lone Star L. Ins. Co., Civ.App., 171 
S.W. 1060. 

77- Ill.—Culhane v. Swords Co., 281 
lll.App. 185. 

7a La.—Vinton v. Lyons. 60 So. 

54, 131 La. 673. 

14a C.J. p 370 note 57. 

ASSlgXMS 

Where corporate assignee attempts 
to enforce contract for subscription 
to bonds, he cannot question au- 
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thorlty of agent who made contract 
so as to escape liability for agent’s 
fraud.—Guaranty Trust Co. v. Din¬ 
widdle, 156 P 279, 79 Or. 653. 

79. U.S.—In re Eastman Oil Co., D. 
C.Ga., 238 F. 416. 

Cal.—Wood Estate Co. v. Chanslor. 

286 P. 1001. 209 Cal. 241. 

SO. La.—T. P. Ranch Co. v. Guey- 
dan & Riley, 87 So. 234, 148 La. 
455. 

Mo.—Grafeman Dairy Co. v. North¬ 
western Bank, 288 S.W. 369, 315 
Mo. 849. 

Mont.—iEtna -Casualty & Surety Co. 
v American Brewing Co.. 208 P. 
921, 923, 63 Mont. 474, citing Cor- 
pns Juris. 

Pa.—General Electric Co. v. N. K. 

Ovallc, Inc.. 4 5 Dauph.Co. 376. 
Tenn.—Charles A. Hill & Co. v. Bel¬ 
mont Heights Baptist Church, 69 S. 
W.2d 612, 17 Tenn.App. 603. 

W.Va.—^Kelly Convertible Wagon Co. 

V. Rhodes Mfg. Co.. 135 S.E. 242, 
102 W.Va. 16—Lawrence v. Mont¬ 
gomery Gas Co., 106 S.E. 890, 88 

W. Va. 362. 

14a C.J. p 371 notes 59, 66. 



§ 1011 


CORPORATIONS 


19 C.J.S. 


predicated on passive acquiescence, the corpora¬ 
tion must have had knowledge of the representa¬ 
tions of its agent as to the existence of the par¬ 
ticular fact in order to become estopped from deny¬ 
ing the existence of such fact,*^ but this knowledge 
may be imputed to the corporation where the cir¬ 
cumstances were such that it became the duty of the 
board of directors to know them.82 Hence, the cor¬ 
poration is not estopped by the act, declaration, or 
contract of an officer or agent, where it has not by 
its conduct given rise to such an appearance of au¬ 
thority as would warrant a third person in believ¬ 
ing that such officer or agent has authority to per¬ 
form the act or make the contract,*^ especially 
where it has no actual or constructive knowledge, 
at the time, of such act o.r contract,*^ and where it 
promptly repudiates the unauthorized act when it 
obtains knowledge thereof.*® An estoppel does not 
arise from the mere fact that the officer or agent 
has been permitted to perform other acts, where 
they are not of the same or a similar nature to the 
one in question,*® or from the mere fact that a cor¬ 


porate seal is attached to what purports to be a con¬ 
tract of the corporation ;*'^ and acts of former of¬ 
ficers committed while they were strangers to the 
corporation will not estop the corporation.** 

Reliance on representation. As shown above, it 
is essential to an estoppel that the third person deal¬ 
ing with the officer or agent must have relied on 
representations and have been induced to do so by 
the acts or conduct of the corporation, and hence, 
it is essential that such conduct must have occurred 
before the transaction relative to which an estop¬ 
pel is claimed, and the corporation cannot be held 
liable on the ground of estoppel by acts or conduct 
which take place after the transaction is complet¬ 
ed,*® although, as shown infra §§ 1014-1023, it 
might be held liable in such a case on the ground 
of ratification. In accordance with this rule, there 
is no estoppel where there has been no prior course 
of dealing by or through the officer or agent to jus¬ 
tify a belief that he has authority to enter into the 
particular transaction, and the third person deals 
with him without inquiry as to his authority,®® or 


81. III.—^Wheeler v. Home Sav., etc.. 
Bank. 58 N.K 598. 188 111. 34. 80 
Am.S.R. 161, reversine: 85 Ill.App. 


88 . N.J.—Blake v. Domestic Mfg. 
Co., Ch.. 38 A. 241. 

83. Cal.—Zellerbach Paper Co. v. 
Vlrden Packing Co., 53 P.2d 163, 
10 Cal.App 2d 636, hearing denied. 
Sup., 54 P.2d 18. 10 Cal.App. 6,35— 
McAuley v. Brockway Tahoe Vista 
Corporation. 293 P. 626, 110 Cal. 
App. 88. 

N.J.—Hudson Co-op. Loan Ass’n v. 
Horowytz, 186 A. 437. 116 N.J.Law 
605—Sattler v. Howe Rubber Cor¬ 
poration, 121 A. 523, 98 N.J.Law 
460. 

Utah.—Aggeller & Musscr Seed Co. 

V. Blood, 272 P. 933, 73 Utah 120. 
14a C.J. p 371 note 62. 
Accommodation Indonemcnt 

Corporation was not estopped to 
deny liability on its manager’s ac¬ 
commodation indorsement, where he 
had never previously executed or in¬ 
dorsed notes, except in usual course 
of corporation’s business.—Stephens 
V. Brackin, 134 So. 326, 16 La.App. 
272. 

Ckmstnietion of contract 

Construction, at first meeting of 
corporation, by directors and coun¬ 
sel, of contract made by promoters, 
taken over by corporation, was held 
not to estop stockholder or corpo¬ 
ration from suing to enjoin violation 
thereof.—Weber v. Climax Molyb¬ 
denum Co., 216 N.Y.S. 481. 217 App. 
Div. 756, 127 Misc. 470. 

84. Cal.—Ripley Improvement Co. v. 
Heilman Commercial Trust A Sav¬ 


ings Bank. 265 P. 835, 90 Cal. 

App. 83 

Mass.—Childs, Jeffries & Co. v. 
Bright. 186 N.E 671, 283 Mass. 
283. 

Pa.—Fifth St. Building & Loan Ass’n 
of Philadelphia v. Kornfeld, 172 A. 
703, 315 Pa. 406. 

S.D.—Citizens’ Bank A Trust Co v. 

McGaa, 201 N.W. 873, 48 S.D. 45. 
Tex.—Farmers’ Gin Co. v. Kasch, 
Clv.App., 277 S.W. 746, affirmed in 
part and reversed on other grounds 
in part, Kasch v Farmers’ Gin Co., 
Com.App.. 3 S.W 2d 72. 

14a C.J. p 371 note 63. 

Mont.—^Alward v. Broadway Gold 
Mining Co., 20 P.2d 647, 94 Mont. 
45. 

N.H—Barclay v. Dublin Lake Club, 
1 A.2d 633. 

Megllgenoe not presumed 

N.H.—Barclay v. Dublin Lake Club, 
supra. 

85- U.S.—Red Cross Protective Soc. 
V. Wayte, Pa., 171 F. 643, 96 C.C.A. 
126, reversing, C.C.. 166 F. 372. 

Ill.—Donnelly v. Antiseptol Liquid 
Soap Co.. 177 IlLApp. 61. 

14a C.J. p 371 note 64. 

8A N.T.—McCabe Hanger Mfg. Co. 
V. Chelsea Exchange Bank. 167 N. 
Y.S. 680, reversed on other grounds 
170 N.Y.S, 769, 183 App.DIv. 441. 
14a C.J. p 371 note 65. 

Drawing checks 

The mere fact that secretary of 
corporation has authority to draw 
checks to pay corporation’s obliga¬ 
tions will not estop corporation from 
Questioning validity of his act when 
he issues check, not to pay corpora¬ 
tion’s debt, but obligation of third 
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party to one charged with notice of 
such fact.—McDowell v. Bauman. 224 
S.W. 641, 189 Ky. 136. 

87. N.Y —Cause v. Commonwealth 

Trust Co., 108 N Y S. 1080, 124 

App.Div. 438, affirmed 89 N.E. 476, 
1^6 N.Y. 134, 24 L R.A ,N.S., 967. 

88 . Mass.—Orr v. Keith, 139 N.E. 
508. 245 Mass. 35. 

Termination of agent’s authority 
The fact that corporation had hon¬ 
ored two drafts drawn on it for to¬ 
bacco purchased by agent of its 
president under agreement with 
president to reimburse it for such 
drafts does not Impose any obliga¬ 
tion on it to honor similar drafts by 
agent after his authority was ter¬ 
minated, even though no notice of 
termination of authority was given 
payees of drafts.—Main St. Tobacco 
Warehouse Co. v. Bain Moore Tobac¬ 
co Co.. 250 S.W. 98, 198 Ky. 777. 

88 . Mich.—McBroom v. Cheboygan 
Brewing, etc., Co., 127 N.W. 361, 
162 Mich. 323. 

Snbaaqnont knowledge of director 

Where bank had knowledge that 
officer of corporation used its funds 
on deposit to discharge individual 
debt, fact that director subsequently 
acquired knowledge thereof did not 
estop corporation from asserting its 
right to reimbursement.—Citizens* 
Bank of Valdosta v. Valdosta Mill & 
Elevator Co.. 131 S.E. 126. 34 Ga.App. 
713. 

90. Conn.—^Adams v. Herald Pub. 

Co.. 74 A. 755. 82 Conn. 448. 

14a C.J. p 371 note 70. 
rallnre to disavow 

Seller was not entitled to recover 
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without knowledge, at the time, of facts indicative 
of his authority to enter into the particular trans¬ 
action or where he has knowledge of the 
agent's fraud or want of authority®^ or that the 
agent is acting for himself and not for the corpo¬ 
ration or where the third person has not been 
induced by the corporation’s conduct to act or de¬ 
sist from acting to his detriment,®^ as where he did 
not even know of the corporation’s existence.^® 

In an action on a note brought by the officer who 
executed it, defendant corporation is not estopped 
from urging that the execution thereof was irregu¬ 
lar.®* Where the corporation and its agent acted 
in good faith and there was no reasonable ground 
to anticipate that the other party would change his 
position to his detriment, a mortgage corporation is 
not estopped from asserting its rights under a sub¬ 
sequent mortgage by the fact that an officer not 
knowing of its existence stated that the corporation 
would execute a release.®^ 

§ 1012. - Estoppel of Officer or Agent 

One acting at an officer or agent of a corporation is 
estopped to deny hit authority as such or that the cor¬ 


poration Is bound by his acts, provided they were such 
as to mislead a reasonable man. 

One who assumes to act as an officer or agent for 
a corporation in a particular transaction, or who 
acts in excess of his actual authority, is estopped to 
deny his character ana authority as officer or agent 
and the validity of his Sets, both as against the cor¬ 
poration,®* and as against a third person who deals 
with him as such officer or agent.®® One who is 
apparently the sole stockholder and sole acting of¬ 
ficer of the corporation and conducts all negotia¬ 
tions and signs a contract on its behalf, is bound by 
the terms of the contract;^ and where the owners 
of the entire stock of a corporation make an agree¬ 
ment with respect to its accounts with one who acts 
in reliance thereon, they are estopped to deny the 
validity of the assent of the corporation to the con¬ 
tract.® Where the borrowing of money to pay debts 
is authorized by a resolution of the directors, a di¬ 
rector, who is present at the meeting when the vote 
is passed, is estopped, by the acceptance of a draft 
drawn by the treasurer for his benefit, from deny¬ 
ing the power of the directors to pass the resolu¬ 
tion.® Acts or statements not tending to mislead a 
reasonable man will not estop an officer, however.^ 


Against corporation for breach of 
contract on ground that corporation 
was estopped to deny authority of 
person to execute contract for cor¬ 
poration* by failure to disavow con¬ 
tract after receipt of rcRistered let¬ 
ters referring: to contract, where 
seller was guilty of failure to exer¬ 
cise reasonable care in ascerlaiiiiiiK 
truth as to genuineness of order be¬ 
fore making shipment.—K Oleinena 
Horst Co. V. (3rand Rapid.s Brewing 
Co, 273 N.W. 388, 280 Mich. 49. 

91. Ky.—Star Mills v. Bailey, 130 
SVt" 1077, 140 Ky. 194, 140 Am.S. 
R. 370. 

14a C.J. p 372 note 71. 

92. Ark.—Bammers v. Arkansa.s 
Power & Liight Co., 116 S.W.2d 
361. 

III.—Culhane v. Swords Co., 281 Ill. 
App. 185. 

Iowa.—Black Hawk Nat Bank v. 
Monarch Co., 207 N.W. 121, 201 
Iowa 240. 

Ija.—T. I*. Ranch Co. v. Gueydan & 
Riley, 87 So. 234. 148 luB.. 455. 
W.Va.—Kelly (Convertible Wagon 
Co. V. Rhodes Mfg. Co., 135 S E. 
242, 102 W.Va 16. 

14a C.J. p 372 note 72. 

Dlrsctor 

Where directors of corporation or¬ 
ally agreed that one of them should 
be general manager and receive one- 
third net profits, and that such 
agreement should be reduced to writ¬ 
ing, director and officer who refused 


to sign written contract was not 

estopped to attack it —Hoover v 

Self. Tex.(hv.App.. 279 S.W. 672. 

93. Okl.—McCray v. Sapulpa Petro¬ 
leum ('’o. 220 P. 876. 102 Okl. 108. 

94. Conn —Du Coley v. W’llkenda 
Land Co., 123 A. 265, 100 C'onn 
255. 

La.—T, I*. Ranch Co. v Gueydan & 
Riley, 87 So. 234, 148 La. 455 

Mo—Grafeman Dairy Co v. North¬ 
western Bank, 288 S.W. 359, 315 
Mu. 849. 

Tenn —Charles A Hill & Co. v. Bel¬ 
mont Heights Baptist Church. 69 
S.W.2d 612, 17 Tenn.App. 60,3. 

Utah.- -Evona Inv Co v. Briimmitt. 
240 P. 1105, 66 Utah 82. 

Wash —Mansfield Slate Bank v. Le.s- 
lie Hardware Co.. 219 1* 15, 126 

Wash. 562, affirmed 222 1*. 901, 

126 Wash. 562. 

Wis.—General Bronze Corporation v 
Schmeling. 243 N.W. 469. 208 Wis. 
565. 

14a C.J. p 372 note 73. 

95. Utah.—Aggeller & Musser Seed 
Co. v. Blood. 272 P. 933. 73 Utah 
120 . 

96. Cal —l*adgham v. Inyo Marble 
Co., 2 P.2d 531. 116 Cal.App. 328. 

97. Neb.—I*eters Trust Co. v. Cran- 

more, 208 N.W. 635, 114 Neb. 

491. 

98. N.H.—Manchaster St. R Co. v. 
Williams, 52 A. 461, 71 N.H. 312. 

14a C.J. p 372 note 74. 
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99. Minn—Anderson v. Campbell, 
223 N W 624. 176 Minn. 411. 

14a CJ p 372 note 75. 

Frsssnoe at meeting 

A stockholder and officer, present 
at meeting authorizing transfer of 
corporation plant, and later party to 
deed of transfer, and who becomes 
stockholder in corporation organized 
to carry on business, and who fails 
to question transaction for seven 
yeans, is equitably estopped from 
impeaching sale, on ground that it 
was not properly authorized —^Akin 
V. Bates, 173 I*. 889, 89 Or. 260. 

1. Iowa —Bankers Trust Co. v. 
Economy Coal Co, 276 N.W. 16, 19, 
quoting Corpus Juris. 

Wis.—Wolf Co. V. Kutch, 132 N.W. 
981, 147 Wis 209. 

8. U.S.—Wootton Land & Fuel Co. 
V. Ow'nbey, C.C.AColo., 266 F. 91. 

3. Me.—Belknap v. Davis, 19 Me. 
455. 

4. ]Datter binding no one 

Letter signed by former secretary' 
of corporation which did not bear 
corporate seal, purporting to waive 
limitation on period for assessment 
of back taxes against corporation, 
stating that secretary would not pre¬ 
sume to act for corporation, did not 
estop secretary from denying that 
he had waived statute of limitations, 
since letter should have put tax com¬ 
missioner on notice that it bound 
no one,—Commissioner of Internal 
Revenue v. Bryson, C.C.A., 79 F.2d 
397. 
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A lessor is estopped to deny every fact which he 
knew as incorporator and director of the lessee cor> 
poration.® 

§ 1013. - Estoppel of Third Person 

Third persons may be estopped to deny the char¬ 
acter and authority of agents or officers of a corporation 
and the validity of their aete In that capacity, the rule 
being particularly applicable to third persons who have 
dealt with persons professing to act as such officers or 
agents. 

A third person who deals with another who pro¬ 
fesses to act as an officer or agent for the corpora¬ 
tion is generally estopped, as against*the corpora¬ 
tion, to deny the character and authority of such of¬ 
ficer or agent and the validity of his acts thereun¬ 
der,® especially where the parties acted under the 
contract without questioning such authority,"^ or 
where the third person through his agent, an offi¬ 
cer of the corporation, takes part in the action 
which is claimed to be invalid.® A person cannot 
avoid his contract with a corporation on the ground 
of mismanagement of the corporate officers in 
making the contract;® or, where he has received 


the benefit of the contract, on the grourid that it is 
ultra vires and a stranger to a corporation’s as¬ 
signment, with notice thereof and who has accept¬ 
ed all the benefits accruing therefrom' cannot attack 
the authority of the person making the assignment 
for the corporation.il So, purchasers from a cor¬ 
poration who agreed that the vendor might execute 
a mortgage on the premises, which they agreed to 
assume and pay as part of the consideration, are 
estopped to, deny the validity of the mortgage for 
want of power in the vendor’s officers to execute 
it.i® The fact that a corporation improperly per¬ 
mits one who is no longer an officer to remain in 
control of the management of its affairs does not, 
however, prevent the acts or transactions of such 
officer from being challenged by an innocent third 
person who has been damaged thereby, and who aft¬ 
er discovery of a fraud practiced on him docs not 
expressly or impliedly affirm what has been done.l® 

The authority of the president to sell corporate 
stock, such sale being afterward adopted by the cor¬ 
poration, cannot be denied by one who formerly 
owned the stock, or his assignee.i® 


5. Ratification and Repudiation 


§ 1014. In General 

In accordance with general prineiplee of agency, 
a corporation may repudiate an unauthorized act or 
contract entered into on ita behalf by officera or agents, 
or it may ratify such transaction If it is one within its 
powers and might have been previously authorized by It, 
but an entire transaction may not be ratified In part. An 
act or contract expressly made subject to ratification is 
generally not binding on the corporation In the absence 
of such ratification. 


A corporation is governed by the general prin¬ 
ciples which govern the ratification of the unauthor¬ 
ized acts or contracts of an agent for a natural per¬ 
son,!® treated in Agency §§ 34-67, and in accord¬ 
ance with such principles it may repudiate an unau¬ 
thorized act or contract which has been entered into 
on its behalf,!® or it may ratify and become bound 


5. Va.—Blanchard v. Twin City 
Market, 160 S.B. 310, 167 Va. 13. 

0. N.J.—B. B. Miller & Co. v. Wool- 
sey. 128 A. 640. 3 N.J.Misc. 381. 
N.Y.—-Horn v. Bennett. 278 N.Y.S. 

172, 243 App.Div. 808. 

14a C.J. p 372 note 79. 

Aoceptaaoo of trade aooaptaaca 

One who accepts a trade accept¬ 
ance drawn by a corporation and 
purportedly signed by Its secretary 
thereby admits that party signing it 
is secretary of company.—Furst & 
Furst V. Frlels, 9 Tenn.App. 423. 

Bxpress authority 

Fishermen agreeing to waive con¬ 
tract provision in consideration of 
packing company waiving certain 
rights cannot assert that company's 
superintendent, expressly authorized 
by president to make agreement, had 
no such authority hnder contract.— 
Ahlquist v. Alaska-Port land Packers* 
Ass'n, C.C.A.Or., 39 P.2d 348. 
Persons claiming under corjioratlon 
see supra fi 1011 a. 


T. Cal.—Boteler v. Conway, 63 P.2d 
587, 13 Cal.App.2d 79. 
a Va.—Cary v. Holt. 91 S.B. 188, 
120 Va. 261. 

14a C.J. p 372 note 80. 

9. Fla.—Southern L. Ins., etc., Co. 
V. Lanier, 6 Fla. 110, 68 Am.D. 
448. 

Okl.—Potts V. Crudup, 160 P. 170, 48 
Okl. 124, L.R.A.1916B 672. 

14a C.J. p 372 note 81. 

la III.—^American Credit indemn. 

Co. V. Yamer, 170 Ill.App. 360. 
Ultra vires acts generally see supra 
99 966-980. 

11. N.Y.—Grand Allen Holding Cor¬ 
poration V. M. & S. Circuit, 258 
N.Y.S. 19, 236 App.Div. 2, affirmed 
185 N.B. 718, 261 N.Y. 616. 

12. Cal.—San Ramon Valley Bank 
V. Walden Co., 200 P. 662. 53 Cal. 
App. 634. 

la Utah.—Cupit v. Park City Bank, 
68 P. 839, 20 Utah 292. 

14. N.Y.—Butterfield v. Spencer, 14 
N.Y.Super. 1. 


la U.S.—Parrott v. Noel, D.C.Va., 8 
F.2d 368. 

Fla.—Lurla v. Bank of Coral Gables, 
142 So. 901, 908, 106 Fla. 176. cit¬ 
ing Corpus JhrlSf and rehearing 
denied 143 So. 698, 106 Fla. 175. 
Mo.—Scrivner v. American Car & 
Foundry Co., 60 S.W.2d 1001, 330 
Mo. 408. 

Okl.—Huston V. City of Miami, 224 
P. 316, 98 Okl. 35. 

14a C.J. p 373 note 86. 

Ratification: 

Evidence as to see infra | 1032. 
Of: 

Acts done before Incorporation 
see supra 9 122. 

Ultra vires acts see supra 9 971. 
Question for Jury see infra 9 1036. 

16. U.S.—Andrew Jergens Co. v, 
Woodbury. Inc., D.C.Del., 273 F. 
952. affirmed, C.C.A., 279 F. 1016, 
certiorari denied 43 S.Ct. 92, 260 
U.S. 728, 67 L.Bd. 484. 

La.—Pelican Well, Tool ft Supply 
Co. V. Sabine State Bank ft Trust 
Co., 138 So. 161. 18 La.App. 590. 
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by the unauthorized acts or contracts of its direc¬ 
tors, officers, or agents, which are within the scope 
of its corporate powers and which might have been 
previously authorized by it;'*^ and such ratification 
may be made without the consent of the other party 
to the transaction.18 Thus a contract made by the 


president, although invalid at the time when it is 
entered into, may be made good by ratification.^® 

However, a corporation cannot ratify an act or 
contract which it had no power to do or make,^® or 
which is not done or made on its behalf.2i Also, 


Okl.—Quaker Oil & Oas Co. v. Jane 
Oil & Qas Co., 164 P. 671. 63 Okl. 
234. 

14a C.J. p 373 note 87. 

Olosa oozporatioBB turnlnfjr over 
management without control to ofli- 
cers selected cannot, however, claim 
benefit of profitable dealings and re¬ 
pudiate unprofitable dealings.—Food 
Products Co. V. Pierce, 152 S.E. 562, 
164 Va. 74. 

17. U.a.—Baltimore & O. R. Co. v. 

Poar, C.C.A.Ind., 84 P.2d 67—-Irv¬ 
ing Trust Co. V. Townsend. C.C.A. 
N.Y., 65 P.2d 406. affirming. D.C., 
1 F.Supp. 837—In re Orocora' Bak¬ 
ing Co.. D.C.Ala.. 266 F. 900, af¬ 
firmed. C.C.A., Eggleston v. Bir¬ 
mingham Trust & Savings Co.. 277 
P. 1016. 

Ala.—Ceorgla Casualty Co. v. Mas¬ 
sey, 70 So. 33. 201 Ala. 601. 

Arlz.—Hartman v. Oatman Gold Min¬ 
ing & Milling Co., 108 P. 717, 22 
Arlz. 476. 

Cal,—Cook V. Central Mendocino 
County Power Co., 286 P. 736, 104 
Cal App. .5r»4. 

Pla—W<bb V Scott. 176 So. 442. 129 
F*!?!. Ill—C'hapmiin v. St Stephens 
Protestant Episcopal Church, 136 
So. 238, 241. 10.5 Pin 683, citing 
Corpus Juris nnd motion granted 
138 So. G30. 106 Flu. 683. 84 A UR. 
666, and rehearing granted 139 So. 
188, 106 Fla. 683. modified on 

other grounds 145 So. 757, 105 Fla. 
683—Gentry-Fui<*h Co. v. Gentry, 
106 So 473, 478, 90 Flu 595, citing 
Corpus Juris. 

Idaho—l*ortland Cattle Lioan Co. v. 
Hansen Uivestock & Feeding Co., 
251 P. 1051. 43 Idaho 343. 

Ind.—Fayette Lunilier (''o. v Faught, 
5 N.K2d 132, 102 Ind.App. 686— 
State ex rcl. tiuuranty Building & 
Loan Co. v. Wiley, 196 N.E. 153, 
100 Ind.App. 438. 

Iowa.—^Wegener v Emmetsburg Nat. 
Bank. 193 N W. 627. 195 Iowa 

1267—Ney v. Eastern Iowa Tele¬ 
phone Co.. 171 N.W. 26, 185 Iowa 
610. 

Ky.—Commonwealth v. JKtna. Life 
Ins. Co. of Hartford. Conn., 93 
S.W’.2d 840, 263 Ky. 803—Harlan 
Public Service Co. v. Eastern 
Const. Co.. 71 S.W.2d 24, 264 Ky. 
135. 

La.—^Administrators of Tulane Edu¬ 
cational Fund V. B. G. Carbajal, 
Inc., 166 So. 416. 180 La. 366— 
Hibernia Bank & Trust Co. v. 
Lresser, 81 So. 875, 145 l^a. 133. 
Me.—Bates St. Shirt Co. v. Waite, 
166 A. 293, 130 Me. 352. 


Mass.—Hennessey v. Nelen, 18 N.E. 
2d 431—Mills V. U. S. Slicing Mach. 
Co., >119 N.E. 690, 230 Mass. 95. 
Mich.—Carnahan v. M. J. & B. M. 
Buck Co., 229 N W. 513, 260 Mich. 
198. 

Minn.—Parker College v. Minnesota 
Annual Conference. 235 N.W. 12, 

182 Minn. 501. 

Nev.—Sheehan v. Kasper, 165 P. 632, 
41 Nev. 27. 

N.J.—Elfenbeln v. Luckenbach Ter¬ 
minals. 166 A. 91. Ill N.J.Law 67 
—Feist & Feist v. A. & A. Realty 
Co.. 146 A. 478, 105 N.J.Law 461— 
Shaten v. American Nat. Bank of 
Camden. 157 A. 128. 109 N.J.Eq. 
807—Camp Namaschaug v. Kenne¬ 
dy. 147 A. 723. 7 N.J.Misc. 1060. 
N.M.—Lawrence Coal Co. v. Shanklin, 

183 1*. 436. 25 N.M. 404. 

N.Y.—Farmers’ Fund v. Tooker, 201 
N.Y.S. 592, 207 App.DIv. 87. 

N.C.—Respess v. Rex Spinning Co., 
133 S.K. 391. 191 N.C. 809. 

N.D.—^Ashelman Bros. v. Siebold, 203 
N.W. 176. 62 N.D. 465. 

Okl.—Huston V. City of Miami, 224 
P. 316, 98 Okl. 35 

Or.—Barde v. Portland News Pub. 
Co., 26 P.2d 787, 146 Or. 376, re¬ 
hearing denied 28 I’.2d 216, 145 Or. 
376. 

Pa.—Wagner v. West Penn Power 
Co.. 168 A. 478, 110 Pa.Super. 221. 
Tex.—Goldstein v. Union Nat. Bank, 
213 SW 581. 109 Tex, 555, answers 
to certified questions conformed to 
ttoldstein v. Union Nat. Bank of 
Dallas, Civ.App.. 216 S W. 409— 
Rogers-IIill & Co. v. San Antonio 
Hotel Co, Com.App., 23 S W.2d 329, 
reversing. Civ.App., 7 S.W.2d 601. 
Utah.—Joseph v. National Bank of 
Republic. 173 P. 897. 52 Utah 332. 
Wash.—Merey v. A. I. Hall & Son, 31 
T'2d 1009, 177 Wash. 33S. 

Wyo.—Farmers* State Bank of Riv¬ 
erton V. Haun, 222 P. 45, 130 Wyo. 
322, rehearing denied 224 P. 856, 31 
Wyo. 201. 

14a C J. p 373 note 88. 

Katifleation between corporation and 
officers of: 

Breach of trust generally see su¬ 
pra § 763. 

Dealing with corporation see supra 
5 783. 

Vnauthorissd indomsmsut of note 
may be ratified 

N.I>.—Citizens’ State Bank of En- 
derlln v. Skefflngton, 196 N.W. 953, 
60 N.D. 494. 

Wyo.—Farmers’ State Bank of Riv¬ 
erton Y- Haun. 224 P. 856, 31 Wyo. 
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201. denying rehearing 222 P. 45, 
30 Wyo. 322. 

XatificatioB held aot ehowB 

U.S.—Upright V. Brown. C.C.A.N.Y., 
98 F.2d 802—Andrew Jergens Co. 
V. Woodbury, Inc., D.C.Del., 273 F. 
962, affirmed. C.C.A.. 279 F. 1016. 
certiorari denied 43 S.Ct. 92, 260 
U.S. 728, 67 L.Ed. 484. 

Mass.—James F. Monaghan. Inc., v. 
M. Lowenstein & Sons. 195 N.E. 
101, 290 Mass. 331. 

N.J.—Saltier v. Howe Rubber Corpo¬ 
ration, 121 A. 523. 98 N.J.Law 
460. 

Wash.—Farmers’ Market v. Austin, 
203 P. 42, 118 Wash. 103. 
SatifioatiOB held showB 
Cal—Johnson v. California Interur- 
ban Motor Transp. Ass’n, 74 P.2d 
1073, 24 Cal.App.2d 322. 

Drawing checks for private use 

(1) Corporation and stockholders 
may ratify president’s custom of 
drawing corporation checks for pri¬ 
vate purposes.—Hall v. Crawford & 
Delphenis. Tex.Civ.App., 11 S.W.2d 
804, error dismissed. 

(2) But pcr.son accepting corpora¬ 
tion’s check in payment of officer's 
personal subscription, could not urge 
ratification as against corporation 
because of such custom where cus¬ 
tom w'as not relied on.—Charles A. 
Hill & Co. V. Belmont Heights Bap¬ 
tist Church, 69 S.W.2d 612, 17 Tenn. 
App. 603. 

Corporation not party to agree. 
meat cannot avail itself thereof un- 
lc,ss it has subsequently ratified it.— 
Thresher v. Cuddy-Gardner Co., 165 
A. 438. 63 R.I 175. 

18. Cal.—^Waratah Oil Co. v. Re¬ 
ward Oil Co.. 139 P. 91, 23 Cal. 
App. 63S. 

19. Ga.—Hart v. Doss Rubber & 
Tube Co., 123 S.E. 761, 32 GiUApp. 
311. 

Ind.—Seymour Improvement Co. v. 
Viking Sprinkler Co., 161 N.E. 389, 
87 Ind.App. 179. 

Kan—Mosing v. Bankers’ Oil Co., 
212 P. 116. 112 Kan. 675. 

Mass.—Banca Italiana Di Sconto v. 
Columbia Counter Co.. 148 N.E. 
105. 252 Mass. 652. 

14a C.J. p. 373 note 90. 

20. Ala. — People’s Hank v. Mobile 
Towing & Wrecking Co., 99 So. 87, 
210 Ala. 678. 

14a C.J. p. 374 note 91. 

Ratification of ultra vires acts gen¬ 
erally see supra § 971. 

21. U.S.—Buckeye Cotton Oil Co. v. 
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as appears in § 1023 infra, ratification cannot vali¬ 
date an act or contract which is void. Where the 
corporation makes its ratification subject to certain 
conditions and restrictions, it is bound by its agent’s 
acts only on compliance thcrcwith.^2 

Ratification in part. Without regard to the mode 
of ratification an indivisible voidable transaction 
cannot be ratified in part so far as it is beneficial to 
the corporation, and repudiated so far as it is detri¬ 
mental; if it is ratified as to part, it is ratified as to 
the whole,23 including the fraudulent representa¬ 
tions, by means of which the other party to the 
transaction was induced to enter into it;24 and in 
some jurisdictions this rule in substance ])revails by 
virtue of statutory provisions to that effect.26 
Where, however, a transaction is divisible, a ratifi¬ 
cation of a part thereof is not necessarily a ratifi¬ 
cation of another part of which the ratifying of¬ 
ficer or body had no knowledge.^® 

Transaction subject to ratification. Where a 


transaction is entered into subject to ratification by 
the stockholders or directors, unless there is such 
ratification, the transaction will not, in the absence 
of circumstances of estoppel, be binding on the cor¬ 
poration,27 and the third party may be bound by 
such condition by constructive notice of the restrict¬ 
ed power of the officer or agent who deals with 

him.28 

§ 1015. Knowledge or Notice of Facts 

Generally a ratification, to bind the corporation, must 
be made with full knowledge of the material facta of the 
transaction, although It Is not necessary that the legal 
effect of such facts be known, and ordinarily actual or 
constructive notice thereof to the officer or body having 
authority to act in the matter is sufficient. 

As in other agencies, a ratification by the officer, 
board, or agent having the power to disaffirm, in 
order to bind the corporation, must be made with 
full knowledge of the material facts connected with 
the transaction ;22 and if, therefore, assent is given 


Sloan. Tenn., 250 F. 712, 163 Q.C. 
A, 44. 

Ill—Oarmire v. McDonough, 197 Ill. 
APV. 527. 

Belation to corporate affairs shown 

Officers' contract was held to re¬ 
late to business and affairs of the 
company, and not their private or 
Individual interests, and it became 
liable with them by ratifying and 
adopting it with knowledge of fraud 
practiced on other party thereto — 
Wright V. Barnard, D C Del.. 248 F. 
756. 

92. Cal.—Scott V. Los Angeles 

Mountain Park Co., 267 P. 914, 92 
Cal.App. 258. 

S3. U.S.—Laughner v. Schell, C.C.A. 
Pa.. 276 F. 241. 

Ga.—Mathews v. Fort Valley Cotton 
Mills. 176 S.K. 505. 179 Ga. 580. 
Iowa.—Ney v. Eastern Iowa Tele¬ 
phone Co., 171 NW. 26, 185 Iowa 
610. 

Ky.—Davis v. Pendennis Club, 19 S. 
W.2d 1078, 230 Ky. 465—Southeast¬ 
ern Land Co. v. Jonnard. 249 S.W. 
789, 198 Ky. 504. 

La.—Scharfenstein & Sons v. Item 
Co., 141 So. 463, 174 La. 794. 
Minn.—Gasser v. Great Northern Ins. 

Co., 176 N.W. 484, 146 Minn. 206. 
N.M.—Lawrence Coal Co. v. Shank- 
lin, 183 P. 435, 25 N.M. 404. 

14a C.J. p 374 note 94. 

Accepting and retaining benefits as 
ratification see infra 9 1020. 

94. Ala.—J. B. Colt Co. v. Price, 97 
So. 696. 210 Ala. 189. 

Ky.—Southeastern Land Co. v. Jon¬ 
nard. 249 S.W. 789, 198 Ky. 504. 
N.T.—Rocky River Development Co. 
V. German-American Brewing Co., 
184 N.Y.S. 165. 193 App.Div. 197, 


appeal dismi.ssed 130 N.E. 906, 230 
N.Y. 590. 

Tex.—Deleware I'unch Co. of Amer¬ 
ica V. Reinarz, Civ.App., 61 S.W.2d 
135, error refused. 

W.Va—Knobley Mountain Orchard 
Co V, People's Bank of Keyser, 129 
SE 474, 99 W.Va. 438, 48 A.L.R. 
469. 

14a C.J. p 374 note 95. 

Katiflcaiiun of agent's torts general¬ 
ly see infra § 1267. 

25. Cal —Colpe v. Jubilee Min, Co., 
84 P. 324, 2 Cal.App. 393. 

26. Wls.—Glendale Inv. Assoc, v. 
llarvcv Land Co„ 90 N W. 456, 114 
Wis. 408. 

14a C.J. p 374 note 97. 

27. U S.—Barnes v. Rod Bayou Oil 
Co., C.C.A.La., 271 F. 297. 

14a C.J. p 380 note 72. 

28. N J.—^Kelsey v. New England St. 
R Co, 46 A. 1069, 60 N.J.Eq. 230, 
affirmed 48 A- 1001, 62 N.J.Eq. 
742. 

14a C.J, p 380 note 73. 

29. U.S.—Baltimore & O. R. Co. V. 
Foar, C.C.AInd.. 84 F.2d 67. 

Ala—Choctaw Coal & Mining Co. v. 
Lillich, 86 So. 383. 204 Ala, 533, 
11 A.L.R. 1011. 

Cal.—Hogan v. Neighbor’s Lumber 
Yard, 291 P. 603, 108 Cal.App. 
495—International Magazine Co. v. 
National Radio Co., 227 P. 918. 67 
Cal.App. 498—Palo Alto Mut. 
Building & Loan Ass’n v. First 
Nat. Bank, 164 I*. 1124, 33 Cal.App. 
214. 

Colo.—Montrose Land & Investment 
Co. V. Greeley Nat. Bank of Gree¬ 
ley, 241 V. 527, 78 Colo. 240. 

Fla,—Luria v. Bank of Coral Gables, 
142 So. 901. 908, 106 Fla. 176. cit¬ 
ing Oorpns Vxaim, and rehearing 
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denied 143 So. S98, 106 Fla 175— 
Chapman v. St. Stephens I*rotea- 
tant Episcopal Church. 136 So. 238, 
241. 105 Fla. 683. quoting Corpns 
Juris, and motion granted 138 So. 
630, 105 Fla. 683, 84 A.L.R. 566. 
and rehearing granted 139 So. 188, 
105 Fla. 683. modified on other 
grounds 145 So. 767, 105 Fla. 683. 
Kan.—Whitewater Telephone Co. v. 

Cory, 232 P. 609. 117 Kan. 463. 

Ky.—Kentuoky-Pennsylvania Oil Sr 
Gns (Corporation v. Clark, 67 S.W 
2d 65. 247 Ky. 438. 

Mass.—James F. Monaghan. Inc, v 
M. Lowenstein & Sons, 196 N.K. 
101, 290 Mass. 331. 

Mont.—Alward v. Broadway Gold 
Mining Co., 20 P.2d 647, 94 Mont. 
45. 

N.J.—Feist & Feist v. A. Sc A. Realty 
Co.. 146 A. 478, 305 N J.Law 461 — 
General Inv. Co. v. American Hide 
Sc Leather Co., 127 A. 659. 97 N.J. 
Eq. 230. 

Ohio.—McNaughtoii v. Presbyterian 
Church of Coshocton County, 172 
NE 561. 35 Ohio App. 443. 

Okl.—McCray v. Sapulpa Petroleum 
Co., 226 P. 875, 102 Okl. 108. 

Pa.—CCulbertson v. Cook, 162 A. 803, 
308 Pa. 557. 

Tex.—Rogers-HIll & Co. v. San An¬ 
tonio Hotel Co., Civ.App., 7 S.W. 
2d 601, reversed on other grounds, 
Com.App., 23 S.W.2d 329. 

Utah.—Aggeller & Musser Seed Co. 

V. Blood, 272 P. 933, 73 Utah 120. 
14a C.J. p 374 note 99. 

Necessity of knowledge of ratiflear 
tion by: 

Acceptance of benefits see infra 9 

1020. 

Acquiescence of corporation see in¬ 
fra 9 1019. 

Stockholders see infra 9 1016. 
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while in ignorance of the facts, there is no ratifi¬ 
cation and the ratifying power may disaffirm the act 
or contract when informed of such facts.^® Knowl¬ 
edge of the unauthorized act or contract on the part 
of an officer, board, or agent who has power to do 
or authorize the act or contract in the first instance 
is knowledge of the corporation within the meaning 
of this rule,and, although it has been said that 
constructive knowledge is not sufficient for effec¬ 
tive ratification,32 it is generally held that where 


under the circumstances of the particular case, such 
officer, board, or agent is put upon inquiry as to the 
unauthorized act or contract, for the purpose of 
protecting innocent third persons, the corporation 
may be charged, through them, with constructive 
notice of such act or contract.33 The corporation, 
however, is not chargeable with the knowledge of 
an officer or agent who has no authority to bind the 
corporation in the mattcr,34 and hence is not charge¬ 
able with the knowledge of the wrongdoing officer 
or agcnt.35 


Knowledge held shown I 

Utah.—Detroit Vapor Stove Co. v.! 
Farmers' Cash Union. 216 P. 1076,! 
61 Utah 667. j 

30. U.S. —Roe V. Lahaye. C.C.A.Neb., 
64 F.2d 962—Bassick v. .^tna Ex¬ 
plosives Co.. D.C.NY, 246 F. 974. 
Cal.—Palo Alto Mut. Building & 
Loan Ass’n v. First Nat. Bank, 164 
P. 1124, 33 Cal.App. 214. 

Kan.—Whitewater Telephone Co. v. 

Cory, 232 P. 609. 117 Kan. 463. 

Ky.—Davia v. Pendennis Club, 19 S. 

W2d 1078, 230 Ky 465 
Mass.—American Agr Chemical Co. 
v. Robertson. 172 N.E. 871, 273 
Mass. 66. 

Mioh.—Old Mortgage & Finance Co. 
V. Pasadena Land Co., 216 N.W. 
922, 241 Mich. 426. 

N U.—Barclay v. Dublin Lake Club. 

1 A.2d 633—Edclstone v. Salmon 
Falls Mfg. Co., 160 A. 645, 84 
N.H. 315. 

14a C.J. p 374 note 1. 

Particular traneaetlone not ratified 

(1) Directors by selling property 
did not ratify president's unauthor¬ 
ized brokerage contract, where sale 
was made without any knowledge of 
such contract, even though director 
before sale h€*ard that parties whom 
he did not know were claiming a 
commission.—Caddy Oil Co. v. Som¬ 
mer, 218 S.W. 288. 1S6 Ky. 843. 

(2) Ratification of corporation offi¬ 
cers’ acts and authorization of mana¬ 
ger to pay its obligations at stock¬ 
holders’ meeting was not ratifica¬ 
tion of president's unauthorized exe¬ 
cution of note, in absence of showing 
that stockholders not parties there¬ 
to knew of its execution.—Alward v. 
Broadway Gold Mining Co.. 20 P. 
2d 647, 94 Mont. 46. 

(3) Filing and recording an unau¬ 
thorized letter, written by secre¬ 
tary of a corporation to the effect 
that directors had consented to re¬ 
newal of a lease at expiration of its 
term, is insufficient to convey knowl¬ 
edge to corporation that secretary 
had written the letter, and hence it 
was not estopped to repudiate let¬ 
ter.—State ex rel. Union Temple 
Ass'n v. Cain, 104 So. 208. 158 La. 
463. 


(4) Voting retroactive salary to 
corporation treasurer, without 
knowledge that he had previously 
drawn corporate cheeks to pay per¬ 
sonal debts was no ratification.— 
Boyle V. Lewiston Trust Co., 136 A. 
292. 126 Me. 74. 

(5) Other transactions held not 
ratified see 14a C.J. p 374 note 1 [a]. 
Ignorance of part of transaction 

(1) ‘Where a corporation approved 
a sales contract made by its agent 
with another and paid the latter 
commissions at the rate stipulated 
in the commi.S8ion contract, it could 
not claim that it did not know ail 
the terms of the latter eontract, and 
that, although such contract con¬ 
templated commissions on the whole 
amount of the sale contract, the 
company was liable for commissions 
only on such goods as were actually 
shipped and paid for under the sale 
contract.—Meeuwsen v. Clough & 
Warner Co., 176 N W. 408. 207 Mich. 
697. 

(2) It has also been held that a 
corporation which ratified a con¬ 
tract made by an officer for the 
purchase or sale of certain prop¬ 
erty thereby as.sumed liability to 
pay a commission which the officer 
agreed to pay, although the corpora¬ 
tion had no knowledge of the agree¬ 
ment when It ratified the purchase. 
Cal.—Floyd v. Tlerra (Jrande I>e- 

velopment Co., 197 P. 684, 51 Cal. 

App. 654. 

Md.—Conservation Co v. Stimpson, 

110 A. 495, 136 Md 314. 

(3) But it has also been held that 
where the directors ratified a sale of 
real estate without full knowledge 
of all the terms of a contract as to 
commissions, recovery should be re¬ 
stricted to the reasonable value of 
services, and the contract enforced 
only to the extent ratified with full 
knowledge.—Thompson v. North Star 
Muskrat Farm, 236 N.W. 461. 183 
Minn. 314. 

31. U.S.—Wright v. Barnard, D.C. 

Del., 248 F. 756. 

Mo.—Scrivner v. American Car & 

Foundry Co., 60 S.W.2d 1001, 330 

Mo. 408. 

14a C.J. p 375 note 2. 

Notice to officer or agent as notice 
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to corporation generally see infra 
8§ 1073-1087. 

38. WVa.—First Nat. Bank v. Trl- 
Sinie Equipment & Repair Co., 162 
S.E. 635, 108 W.Va. 686. 

33. U S.—IMiilip Carey Mfg. Co. v. 
Dean, DC.Ohio, 43 F.2d 369, af¬ 
firmed, CC.A, 58 F.2d 737, cer¬ 
tiorari denied 53 S.Ct. 78, 287 U.S. 
623. 77 L.Ed. 541. 

Ohio —Kroger Grocery & Baking 
Co. V. Butchers Hide Ass'n, 8 
Ohio N P..N S.. 222. 

\V>o—Arp & Hammond Hardware 
Co. V. Hammond Packing Co., 236 
V. 1033. 33 Wyo 77—Farmers' 

State Bank of Riverton v Haun. 
222 P. 45. 30 Wyo. 322, rehearing 
denied 224 P. 856, 31 Wyo 201. 
14a C.J. p 375 note 3. 

Clrcnmstaiioes not shown to impute 
knowledge 

Mass.—James P. Monaghan. Inc., v. 
M Lowenstein & Sons, 195 N.El 
101, 290 Mass. 331. 

Mont.—Alward v. Broadw'ay Gold 
Mining Co., 20 P.2d 647, 94 Mont. 
45. 

* Directors attending no meetings 

after organization meeting were held 
bound to know uniform course of 
business pursued by president, who 
W'RS corporation’s sole agent in' 
transacting business.—C. Berenda 
Weinberg Clinic and Research Lab¬ 
oratories V. Weinberg, 149 A. 362, 105 
N J.Eq. 690, affirmed C. Berenda 
\\ einberg Clinical Research Labora¬ 
tories v. Weinberg, 154 A. 629, 108 
N J ?lq. 180. 

34. Mich.—E. Clemens Horst Co. 
v. Grand Rapids Brewing Co., 273 
N.W 388, 280 Mich. 49. 

14a C.J. p 375 note 4. 

35. Ala.—University Chevrolet Co. 
V. Bank of Moundville, 150 So. 557. 
559, 25 Ala.App. 506, citing Corpus 
XnriSv and certiorari denied 150 So. 
660. 227 Ala. 516. 

Cal.—Bourne v. Root. 13 P.2d 1066, 
1068, 125 Cal.App. 461, citing Cor¬ 
pus Juris. 

Mass.—American Agr. Chemical Co. 
V. Robertson. 172 N.E. 871, 273 
Mass. 66. 

Mo.—Scrivner v. American Car & 
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Where it would be necessary to have the concur¬ 
rent official action of the board of directors in or¬ 
der to have a precedent authority to do the particu¬ 
lar act, that knowledge which is essential to a ratifi¬ 
cation must be the knowledge of the board of direc¬ 
tors and it has been held that for this purpose the 
individual knowledge of a single director or trustee, 
or of a minority of the board, will not be sufficient, 
but the fact or facts must come to the notice of, or 
be possessed by, the directors when sitting as a 
board.3^ 

Knowledge of legal effect It is sufficient that 
the body capable of disaffirming acquiesces after 
full knowledge of the material facts, although it 
may have proceeded in ignorance of the legal ef¬ 
fect of such facts but it has been held that, in or¬ 
der to bind the corporation by a ratification of a 
part of an agreement which is omitted by mutual 
mistake, it is necessary that it have knowledge that 
it will not be bound without ratification.^^ 

§ 1016. Authority to Ratify 

a. In general 

b. Directors or trustees 
c Stockholders 


a. In General 

Generally an unauthorized act or contract may be 
diaafflrmed or ratMed only by an officer, agent or gov¬ 
erning body who might have authorized the act or con¬ 
tract In the first Instance and not by the officer or agent 
who has acted unauthorizedly. 

As a general rule an unauthorized act or con¬ 
tract on behalf of a corporation may be disaf¬ 
firmed or ratified only by an officer, agent, or gov¬ 
erning body, who might have given authority to do 
the act or make the contract in the first instance.^® 
Thus the president or general manager may ratify 
an act or contract which is within the scope of his 
authority, but which has been done or made by 
another without authority.^^ However, an officer 
or agent cannot ratify an unauthorized act or con¬ 
tract which has been done or entered into by him¬ 
self nor can he ratify an unauthorized act by 
another, which he himself has no authority to do or 
authorize.^* 

Attorney. A corporation may by its attorney, in 
an action against it upon a bond, ratify the execu¬ 
tion of the bond by its officers, without a formal 
vote of ratification.^^ It may also, by attorney, pre¬ 
pare and serve a notice of ratification on the other 
party to the transaction.^®* 


Foundry Co., 60 S.W.2d 1001, S30 
Mo. 408. 

14a C.J. p 375 note 6 . 

38. Kan.—^Whitewater Telephone Co. 

V. Cory, 232 P. 609, 117 Kan. 463. 
14a C.J. p 376 note 6. 

37. Kan.—^Whitewater Telephone Co. 

V. Cory, supra. 

14a C.J. p 376 note 7. 

ZUegal meeting 

Relative to ratification by direc¬ 
tors of unauthorized indorsement for 
corporation, it is Immaterial whether 
or not meetings of the board of 
directors, at which they acquired 
their knowledge of the transactions, 
were illegal.—Farmers' State Bank 
of Riverton v. Haun, 222 P. 45, 30 
Wyo. 322, rehearing denied 224 P. 
856, 31 Wyo. 201. 

3a Mass.—Kelley v. Newburyport, 
etc., R. Co., 6 N.E. 745, 141 Mass. 
496. 

Tex.—^Neuces Valley Irr. Co. v. Da¬ 
vis. Civ.App., 116 S.W. 633, revers¬ 
ed on other grounds 126 S.W. 4, 108 
Tex. 243, 249. 

89. Pa.—Galley v. New Castle Elas¬ 
tic Pulp Plaster Co., 34 Pa.Super. 
533. 

4a U.S.—^Baltimore & O. R. Co. v. 
Poar, C.C.A.Ind.. 84 P.2d 67—Plant 
V. White River Lumber Co., C.C.A. 
Ark., 76 P.2d 155. 

Ala.—^University Chevrolet Co. v. 
Bank of Moundville, 160 So. 557, 


659, 26 Ala.App. 506, citing Corpus 
Jnrls. 

Ark.—Lammers v. Arkansas Power & 
Light Co., 116 S.W.2d 361. 

Cal.—Hotaling v. Hotaling, 224 P. 

466, 193 Cal. 368, 66 A.L.R. 734. 
Iowa.—^Wegener v. Emmetsburg Nat. 

Bank. 193 N.W. 627, 195 Iowa 1267. 
Mo.—Orafeman Dairy Co. v. North¬ 
western Bank, 236 S.W. 435, 290 
Mo. 811. 

Mont.—Stanton V, Occidental Life 
Ins. Co., 261 P. 620, 81 Mont. 44. 
N.J.—^Kuebler Foundries v. H. J. 
Koehler Motors Corporation, 124 A. 
781. 100 N.J.Law 163. 

Pa.—White v. Pheenix Iron Works 
Co.. 129 A. 71. 283 Pa. 206—Wagner 
v. West Penn Power Co., 168 A. 
478, 110 Pa.Super. 221. 

Tex.—^Austin v. Carter. Civ.App., 296 
S.W. 649. 

14a C.J. p 376 note 11. 

41. Alaska.—Mahone v. P. E. Harris 
& Co., 6 Alaska 119. 

Mich.—^American Employers' Ins. Co. 
V. H. O. Christman & Bros. Co., 278 
N.W. 760, 284 Mich. 36, 

14a C.J. p 376 notes 11 [a], 12. 

Where oompaaj was beaefited by 

act of collection agent, company's 
manager had power to ratify such 
act.—Mercy v. A. I Hall ft Son, 81 
P.2d 1009, 177 Wash. 888. 

48. U.S.—Sheatz v. Markley, Pa., 249 
F. 815, 161 C.C.A. 823, certiorari 
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denied Kirby-Smith v. Sheatz, 38 
S.Ct. 681. 247 U.S. 518, 62 L.Ed. 
1245. 

Cal.—^Angelus Securities Corporation 
V. Ball. 67 P.2d 152, 20 Cal.App.2d 
423. 

M4ch.—Old Mortgage ft Finance Co. 
V. Pasadena Land Co.. 216 N.W. 
922, 241 Mich. 426. 

Mo.—Grafeman Dairy Co. v. North¬ 
western Bank, 235 S.W. 435, 290 
Mo. 311. 

Mont.—^Alward v. Broadway Gold 
Mining Co., 20 P.2d 647. 94 Mont. 
45. 

Okl.—McCray v. Sapulpa Petroleum 
Co., 226 P. 876, 102 Okl. 108. 

Tex.—Rio Grande Valley Gas Co. v. 
Grand Rapids Store Equipment 
Corporation, Civ.App., 67 S.W.2d 
348, 349. citing Oorpvs Jnrls. 

14a C.J. p 876 note 13. 

48. U.S.—Plant v. White River 
Lumber Co., C.C.A.Ark.. 76 F.2d 
165. 

Ark.—Lammers v, Arkansas Power 
ft Light Co., 116 S.W.2d 361. 

La.—Stephens v. Brackin, 134 So. 

326, 16 La.App. 272. 

Pa.—White V. Phoenix Iron Works 
Co., 129 A. 71. 283 Pa. 206. 

14a C.J. p 876 note 14. 

44. Mass.—Simmons v. Shaw, 62 N. 
E. 1087, 172 Mass. 616. 

46. 111.—Parmly v. Buckley, 108 111. 
115. 
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b. Diraeton or Tmateea 

Dir«ctor« or trustees may ratify any unauthorized 
or Irregular act or contract not done or entered Into by 
themselves, which they could have originally authorized, 
and, unless formal resolution of the board sitting as such 
would have been required for original authority, such ac¬ 
tion may be taken by a majority of directors acting 
severally, but the board’s approval Is inefTectlve where 
some members are Ignorant of material facts or where 
less than a majority of disinterested directors vote on 
the transaction. 

Provided they have full knowledge of the mate¬ 
rial facts, the necessity of which is treated in § 1015 
supra, the directors or trustees may ratify any act 
which they might have done or authorized original¬ 
ly, and which has been done without authority by 
another officer, board, or agent,such as by the 
president;®*^ or which has been done irregularly or 
illegally by some of its own members,^® such as by 
a minority of the board,or by a board which met 
and acted irregularly®® or at an improper place 
or by a former board.®2 

They cannot, however, ratify acts done by trus¬ 


tees before the commencement of their term;®® nor 
can they ratify an unauthorized or illegal act or 
contract done or entered into by themselves,®^ or 
which is fraudulent and void by reason of the per¬ 
sonal interest of some of the members of the 
board,®® although, as appears in subdivision c of 
this section, they may as stockholders ratify their 
own voidable acts as directors, if the ratification 
involves no fraud. A ratification by the directors 
of the unauthorized act of its president in consent¬ 
ing to the appointment of a receiver under a peti¬ 
tion not asking for equitable relief renders the er¬ 
ror of the court in naming the receiver voidable 
only.®® 

Dc facto officers, De facto directors may ratify 
the unauthorized act of ministerial officers of a cor¬ 
poration,®*^ unless they had no power to do or au¬ 
thorize the act.®® 

Mode of exercising porver. An unauthorized act 
or contract may be ratified by the directors or trus¬ 
tees, acting as a board,®® and where the unauthor- 


4g. U.S.—^Western Battery & Supply 
Co. V. Hazelett Storaire Battery ('o., 
CC.AMo, 61 P2d 220. revoraing, 
D.C., Hazelett Storage Battery Co. 

V. Western Battery & Supply Co., 
52 F.2d 659, and certiorari denied 
63 S.Ct. 899, 288 U.S. 608, 77 L.Ed. 
782—I’hllip Carey Mfg. Co. v. Dean, 
D.COhio. 43 F.2d 369. affirmed, C 
C.A., 68 P.2d 737, certiorari denied 
63 S.Ct. 78, 287 U.S. 623, 77 D Kd. 
641—Voakam v. Providence Bilt- 
more Hotel Co.. D.tMt.I., 34 F.2d 
633. 

Cal.—Roberts v. I’risk, 284 P. 984. 
103 Cal App. 599 

Ky.—I’aducah Newspaper.^ v. Good¬ 
man, 65 S.W2d 990. 261 Ky. 764 
—Hall-Watson Furniture Co. v. 
Cumberland Telephone & Telegraph 
Co.. 261 SW. 883. 203 Ky. 90— 
Caddy Oil Co. v. Sommer, 218 S. 

W. 288, 186 Ky. 843—Common¬ 

wealth V. Mehlor & Kck.stenkcmper 
Ltumber Co., 208 S.W. 13, 183 Ky. 
11 . 

N.Y.—Bussing v. Lowell Film Pro¬ 
ductions, 263 N.YS. 719, affirmed 
182 N.E. 194, 269 N-Y. 693. 

14a C.J. p 377 note 18. 

Katiflcation between corporation and 
directors of: 

Breach of trust generally see su¬ 
pra § 763. 

Dealings with corporation see su¬ 
pra S 783. 

4W. Ky.—Caddy Oil Co. v. Sommer, 
218 S.W. 288. 186 Ky. 843. 

N.Y.—Bussing V. Lowell Film Pro¬ 
ductions, 263 N.Y.S. 719. 233 App. 
Div. 493, affirmed 182 N.E. 194, 
269 N.Y.S. 693. 


Tex.—Brook.s v. Zom. Civ.App, 24 S. 

W.2d 742. error dismissed. 

14a C.J. p 377 note 19 

48. U.S.—^Western Battery & Sup¬ 
ply Co. V. Hazelett Storage Battery 
Co., C.C.A.Mo, 61 F.2d 220. revers¬ 
ing, D.C.. Hazelett Storage Bat¬ 
tery Co. V. Western Battery & Sup¬ 
ply Co, 62 F.2d 659. and certiorari 
denied 63 SCt. 399, 288 US 608. 
77 L.Kd. 782. 

Conn.—Smith v. New Hartford Wa¬ 
ter Co., 48 A. 7,'i4. 73 Conn. 626. 

49. Mo —Calumet Paper Co. v. Has¬ 
kell Show Printing Co., 45 S W. 
1115, 144 Mo. 331. 66 Am.S R. 425 
—Milligan v O. D. Milligan Gro¬ 
cer Co., 233 S.W. 506. 207 Mo.App. 
472. 

50. U.S.—^U S v. Interstate R. Co., 
D.C.Vn., 14 F2d 328. 

Pa.—McCay v. Luzerne & Carbon 
County Motor Transit Co., 189 A. 
772, 125 Pa Super. 217. 

14a C.J. p 377 note 22. 

"Directors may ratify at a legal 
meeting acts authorized by them, or 
some of them, at an illegal meeting 
or under circumstances which would 
render the original authorization in¬ 
valid."—Wright V. MuLaury, C.C.A 
III., 81 F.2d 96, 98. 

51. La,—Perchman v. Mount Eagle 
Constr. Co., 55 So. 667, 128 La. 
894. 

14a C.J. p 377 note 23. 

58. Conn.—Smith v. New Hartford 
Water Co., 48 A. 754, 73 Conn. 626. 
14a C J. p 377 note 24. 

53. U.S.—Ballard v. Audubon Nat. 
Bank, N.Y., 222 F. 67, 137 C.C.A. 
696. 

64. Cal.—^Aiigelus Securities Corpo¬ 
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ration v. Ball, 67 P.2d 152, 20 Cal. 
App 2d 423 

Mont —Alward v. Broadway Gold 
Mining Co, 20 P 2d 647, 94 Mont 
46. 

14a C.J p 377 note 26. 

55. N.J.—Oliver v. Rahway Ice Co., 
54 A. 460. 64 N J Kq 596. 

14a C.J p 377 note 27. 

56. C>hio—Rapp v. (''ineinnatl Plas¬ 
tic Relief Co.. 30 Ohio Cir.Ct. 433. 

57. U S —Anglo-Californian Bank v 
Mahoney Min. Co., C.C.Cal., 1 F- 
CasNo 392, 5 Sawy. 255. 

De facto officers see supra §§ 739. 
740. 

58. Mass. — Stratton-Massachusetts 
Gold Mines Co. v. Davis, 111 N.E 
375. 222 Mass. 549. 

59. U.S.—In re Grocers’ Baking Co.. 
D.C.Ala., 266 F 900, affirmed. C.C. 
A., Eggleston V. Birmingham Trust 
& Savings Co., 277 F. 1015. 

14a C.J. p 377 note 33. 

Acts constituting implied ratification 
see infra S§ 1018-1021. 

Manner of ratification generally see 
infra S 1017. 

Formal action unnacasaary 

Ratification of an order declaring a 
dividend, void because made by onlv 
a portion of the board of directois, 
may be shown without .showing an.\ 
formal action of the board of direc¬ 
tors or proving it by a record of 
the proceedings of the board at n 
regular meeting, anything fror.i 
which may be clearly found as a iact 
that the board as a board had agreed 
that the void action should be bind¬ 
ing being sufflcionl.—Milligan v. Q. 
D Milligan Grocer Co., 233 S.W. 606, 
207 Mo.App. 472. 
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ized act is such that could have been authorized 
only by a formal resolution of the board of direc¬ 
tors a ratification thereof can be made by them only 
when sitting or acting together as a board,®® and 
ndt when acting severally, as individuals,®^ even 
though all of them assent.®2 As to other acts, 
however, ratification may be made by the consent 
of a majority of the directors acting severally,®® 
but not by a minority of the members,®^ or by a 
single director unless he is given special authority 
in the case.®® 

A ratification cannot be made, however, by a 
vote of the directors, where a minority of the board 
is intentionally kept in ignorance of the facts;®® 
or at a meeting held without notice to one of them, 
and at which meeting a quorum of qualified direc¬ 
tors is not present,®^ or at a meeting at which there 
is not present and voting a majority of disinterested 
directors.®® The approval of the minutes of a 
meeting of directors by a subsequent meeting is not 
a ratification of invalid acts of such former meet¬ 


ing.®® Where several distinct acts are involved a 
director may be qualified to vote on a proposition to 
ratify one of them, although disqualified to vote on 
the other.7® 

c. Stockholders 

As a general rule, atockholdera having knowledge of 
the material facts may ratify any voidable but not void 
act or contract of any other body or agency which they 
might have originally authorized, but such approval must 
be by the vote of a majority not personally Interested in 
the transaction and it is disputed whether the fraud or 
misappropriation of an officer may be ratified by less 
than all the stockholders. 

As a general rule, in the absence of actual 
fraud,7i the stockholders may ratify any act or con¬ 
tract of any other body or agency of the corpora¬ 
tion which they might have authorized in the first 
instance.^® Accordingly, if they have knowledge of 
the facts at the time of ratification,^® they may 
ratify constituent acts done by the directors out¬ 
side the scope of their powers, and which do not 
pertain to the ordinary corporate business,“^4 or 


00. U.S.—U. S. V. Interstate R. Co.. 

D.C.Va., 14 F.2d 328. 

Cal.—Daum v. Weber Showcase & 
Fixture Co., 283 P. 957, 103 Cal. 
App. 74. 

Mo.—Milligran v. G, D Milligan Gro¬ 
cer Co., 233 S.W. 606, 207 Mo.App 
472. 

14a C.J. P 378 note 34. 

61. U.S.—U. 8. V. Intenslate R. Co.. 

D.C.Va.. 14 F.2d 328. 

Mo.—Mllligran v. G. D. Mlllisran Gro¬ 
cer Co., 233 S.W. 606, 207 Mo.App. 
472. 

14a C.J. p 378 note 35. 

Oa. Mo.—Calumet Paper Co. v. Has¬ 
kell Show Printing Co„ 44 S.W. 
1115, 144 Mo. 231, 66 Am.S R. 426. 

63. U.S.—^We.stern Battery & Supply 
Co. V. Hazelett Storage Battery Co . 

C. C.A.MO., 61 F.2d 220, reversing. 

D. C., Hazelett Storage Battery Co. 
V. Western Battery & Supply Co., 
52 F2d 659, and certiorari denied 
63 S Ct. 399. 288 U.S. 608, 77 L.Ed. 
982. 

14a C.J. p 378 note 37. 

64. Mont.—Farrell v. Gold Flint 
Mm. Co., 80 P. 1027, 32 Mont 416. 

Ohio—East Cleveland R. Co. v. Ever¬ 
ett, 19 Ohio Cir.Ct. 205, 10 Ohio Cir. 
Dec. 493. 

14a C.J. p 378 note 38. 

65. Ga.—Spinks v. Athens Sav. 
Bank, 33 S.E. 1003, 108 Ga. 376. 

6& Mass.—Commercial Brewing Co. 
V. McCormick. 114 N E. 812, 225 
Mass. 604. 

14a C.J. p 378 note 41. 

67. Utah.—Cupit v. Park City Bank, 
58 P. 839, 20 Utah 292. 

68. Mont.—^Alward ▼. Broadway 


Gold Mining Co., 20 P.2d 647, 94 
Mont. 45. 

14a CJ. p 378 note 43. 

Deoislve vote of latorssted director 

Resolution passed by three of five 
directors present ratifying contract 
by which president’s obligation to 
corporation might be discharged at 
substantial discount was void, where 
one of favorable votes was that of 
president,—Stanton v. Occidents I 
Life Ins. Co.. 261 P. 620, 81 Mont. 44. 

69. Del.—In re Chelsea Exchange 
Corporation, 169 A. 432, 18'Del.Ch. 
287 

14a C.J. p 378 note 44. 

70. Neb.—German Nat. Bank v. 

Hastings First Nat. Bank, 80 N.W. 
48, 59 Neb 7. 

14a C.J. p 378 note 45. 

71. Colo —Mountain States Packing 
Co. V. Curtis, 281 P. 737, 86 Colo. 
355. 

Mo.—Putnam v. Juvenile Shoe Corpo¬ 
ration, 269 S.W. 693, 307 Mo. 74, 40 
A.L.R. 3 412. 

N.Y.—Talbot v. Harrison, 270 N.Y.S. 
171, 150 Misc. 798, nfflrmed 268 
N.Y.S. 876, 240 App.Div. 957. 
Transactions held not frandnlont 
Where managing director and 
treasurer of several corporations 
canceled obligation of his mother ow¬ 
ing to all but one of the corporations, 
a holding corporation, and accepted 
holding corporation’s note secured by 
shares of its stock, and stockhold¬ 
ers of other corporations adopted 
customary annual blanket resolution 
ratifying treasurer's acts, fact that 
treasurer was a director of all cor¬ 
porations and actively engaged In 
transaction did not make it void or 
subject to attack by minority stock¬ 
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holders, where evidence showed no 
fraud or damage to them —Briggs v 
Scripps, 56 P.2d 277, 13 Cal.App.2d 
43. 

72. U.S.—-West Side Irr. Co. v. U. S.. 
Wash., 246 F. 212. 168 C.C.A. 372, 
affirming. D.C., 230 F. 284. 

III.—Adelman v. Carson. Pirie, Scott 
& Co.. 247 Ill.App. 574. 

Me.—Bates St. Shirt Co. v. Waite, 
156 A 293, 130 Me. 352. 

Minn.—Parker College v. Minnesota 
Annual Conference, 235 N.W. 12. 
182 Minn 501 

Ratification between corporation and 
officers of: 

Breach of trust generally see su¬ 
pra I 763 

Dealing with corporation see su¬ 
pra 9 783. 

73. N.J.—Iback v. Elevator Supplies 
Fo., 177 A. 468, 118 N J.Kq. 90 

NY.—Talbot v. Harrison. Z70 N.Y. 
S. 171. 160 Misc 798. affirmed 268 
N.Y.S. 876, 240 App.Div. 957—M1 .m- 
souri Pac. R. Co, v Mercantile 
Trust Co., 134 N.Y.S. 648, 76 Misc. 
10 . 

W.Va—First Nat. Bank v. Tri-State 
Equipment & Repair Co., 152 S.E 
635, 108 W.Va. 686. 

▲aqr advarss iatsrMt of dirootor In 
proposed corporate proceeding should 
be communicated to stockholders 
asked to ratify proceeding: and no¬ 
tice thereof given to stockholders for 
first time at meeting at which they 
were to ratify contract was ineffec¬ 
tive since stockholders had right to 
notice when proxies were sought.— 
General Inv. Co. v. American Hide 
& Leather Co., 127 A. 669, 97 N.J.Eq. 
230. 

74. U.S.—West Side Irr. Co, v. U. 
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they may ratify informal or irregular action of the 
board of directors or of the officers or agents of the 
corporation, which is within the corporate pow¬ 
ers,as where the property of the corporation has 
been irregularly or unaulhorizedly transferred, as¬ 
signed, or encumbered,76 or where acts are done by 
a board of directors which is not properly constitut- 
cd.77 

They may ratify, however, only acts which arc 
merely voidable,78 and not those acts which are 
void,79 as where they are prohibited or against 
public policy.89 They are incompetent to ratify 
that which they could not authorize hence they 
cannot repudiate or ratify an act which is within 
the exclusive power of the board of directors or 
trustees,82 although the mere fact that a power is 
vested in such board does not make such power ex¬ 
clusive, so as to prevent a ratification by the stock- 

holders.89 

Mode of exercising power. A ratification by 
stockholders at a stockholders* meeting may be by 
unanimous acquiescence or consent,®^ or by a vote 
of the majority where the act might have been au¬ 
thorized by a majority in the first instance,but 
where no meeting of stockholders is called to ratify 
a contract by the directors, the fact that the own¬ 
ers of a majority of the stock are known to favor 


its ratification does not amount to such ratifica- 
tion.96 

The ratification must be sufficiently specific to 
evidence approval of the transaction in question,*7 
and it does not extend to matters of which the stock¬ 
holders had no knowledge or which are not dis¬ 
closed at the meeting.88 

If a majority of disinterested stockholders vote 
for the resolution of ratification, it is immaterial 
that one of them, who is present at the meeting, is 
interested in the transaction ratified ;69 and al¬ 
though the directors in their independent position 
as stockholders may vote at a stockholders* meet¬ 
ing to ratify their own voidable act as directors, if 
such ratification involves no fraud,®® a fraudulent 
act by them cannot be ratified by a stockholders* 
meeting at which a majority of the votes cast in 
favor of the ratification arc cast by, or under the 
control of, the directors who arc guilty of the 
wrongdoing.® 1 It has' been held that a transaction 
by which an officer obtains corporate property by 
actual fraud may be ratified by the directors and a 
disinterested majority of the stockholders where 
they act fairly, in good faith, and with knowledge 
of the facts, and for what they believe to be the best 
interests of the corporation;®® but, on the other 
hand, it has been held that an officer’s misappropria- 


S.. Wash., 246 F. 212, 158 C.C.A. 
372, affirming, DX^., 230 F. 284. 

75. Md,*—Larkin v. Maclellan, 118 A 
181, 140 Md. 670. 

Mo.—I*utnam v. Juvenile Shoo Cor¬ 
poration. 269 S.W. 693, 307 Mo. 74. 
40 A.L.R. 1412. 

14a C.J. p 378 note 60. 

76. Colo.—Mountain Stales Parking 
Co. V. Curtis, 281 P. 737, SC Colo. 
355 

Ill.—Adclman v. Carson, I'irie, Scott 
& Co.. 247 111 App. 674. 

14a C.J. p 379 note 61. 

77. Mo—Ilax V. R. T Davis Mill 
Co., 39 Mo App 463 

N.Y.—Martin v. Niagara Falla Paper 
Mfg. Co.. 44 llun 130. nflimied 25 
N.E. 303, 122 N.Y. 165. 

78. U S.—Tilden v. Harbor, D C N. 
J., 268 F. 687. 

Or.—In re Wibson’s Estate, 167 P. 

580. 85 Or. G04. 

14a C.J. p 379 note 53. 

Acts aot injnriag pabllo 

l.Tnauthori%(‘d corporate acts, not 
injuriously affecting public but onl.v 
interests of sto<*kholders. may be 
ratified and validated by stockhold¬ 
ers.—Santos v National Rank of 
Olens Falls. 223 N.Y.S. 817, 130 Misc. 
348. 

79. ir.S.—Tilden v. Barber, D.C.N.J., 
268 F. 587. 

14a C.J. p 379 note 64. 


80. U.S —Tilden v. Barber, supra. 
14a C J. p 379 note 55. 

81. Cal —Hotaling v Hotaling, 224 
P 455, 193 Cal. 368, 56 A.L R. 734 

82. Cal.—Hotaling v. Hotaling. su¬ 
pra 

Colo.—Union Gold Min. Co. v Rocky 
Mountain Nat. Bank, 2 Colo 565, 
affirmed DC U S. 640, 24 I. Ed 648 

83. Wash —Kirwin v. Washington 
Match Co., 79 P. 928, 37 Wash. 285. 

14a C.J. p 379 note 57. 

84. Me.—Bates St. Shirt Co. v. 
Waite, 156 A. 293. 130 Me. 352. 

14a C J. p 379 note 59. 

Directors as stockholders 

If all the stock entitled to vote is 
owned by the directors who act 
unanimously, stockholders’ formal 
ratification of the directors’ acts is 
unnecessary.—Bates St. Shirt Co. v. 
Waite, 156 A. 293, 130 Me. 352. 

86. Colo.—Mountain States Packing 
Co V. Curtis, 281 P. 737, 86 Colo. 
355 

Mo.—Putnam v. Juvenile Shoe Corpo¬ 
ration. 269 S.W. 693, 307 Mo. 74. 40 
A.L.R. 1412. 

N.Y —Talbot v. Harrison. 270 N.Y S. 
171, 150 Mtsc. 798, affirmed 268 N. 
Y.S. 876, 240 App.DIv. 967. 

N O.—Respess v. Rex Spinning Co.. 

133 SE. 391, 191 N.C. 809. 

14a C.J. p 379 note 60. 
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86. Or.—Stanley v. Luse, 58 P. 75, 
36 Or. 25 

87. Cal —Hotaling v. Hotaling, 224 
P. 455, 193 Cal. 368, 56 A.L R. 734. 

Approval of mlantes of msetiag 
Alleged deed of a corporation, au¬ 
thorized by k'ss than a quorum at 
joint meeting of directors and stock¬ 
holders, was not ratified liy an an¬ 
nual meeting of stockholders w'hose 
minutes merely recited that the min¬ 
utes of the last stockholders* meeting 
were read and adopted, such recital 
not purporting to approve anything 
which had been done by the directors. 
—Hotaling V. Hotaling, supra. 

88. N.J~Iback v. P::ievator Supplies 
Co, 177 A 458, 118 N J.Kq. 90. 

14a C.J. p 379 note 62. 

89. Cal.—Ba.ssett v. Fairchild, 64 P. 
1082, 61 P. 791, 132 Cal. 637. 

90. Pa.—Russell v. Henry C. Patter¬ 
son Co., 81 A. 136, 232 Pa. 113, 36 
L.R.A.,N.S.. 199. 

91. U.S.—Du Pont v. Du Pont, D.C. 
Del., 242 F. 98. 

Ill.—Klein v Independent Brewing 
Assoc., 83 N.E. 434. 231 Ill 594. 

14a C.J. p 379 notes 58, 65 

98. U.S.—Kessler v. Ensley Co.» C. 

C.Ala., 129 F. 397. 

14a C.J. p 379 note 66. 
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tion of corporate funds cannot be ratified at a 
stockholders’ meetings, at which not all of the stock¬ 
holders were present,and that the misappropria¬ 
tion cannot be ratified as against the corporation by 
less than all of the stockholders,®^ or, as against 
the rights of creditors, even by a vote of all the 

stockholders.®^ 

A ratification by stockholders of an unauthorized 
act of a director must be made by the stockholders 
themselves, and not by attorneys whose only power 
is to vote for the election of directors.®® Where a 
transaction is ratified by a resolution of the stock¬ 
holders, persons who attack the validity of the 
ratification because the meeting at which the reso¬ 
lution was passed was illegally called must show 
such illegality.®^ 

§ 1017. Manner of Ratification 

Whatever form of authorization required for original 
authority to enter into a transaction Is sufficient and also 
necessary to constitute a ratification of such transaction; 
in the absence of requirement therefor, formal action, 
as by resolution of the directors, is unnecessary and 
ratification may be made by acts showing an adoption 
of the act or contract. 


As in the case of a ratification by a natural per¬ 
son, as a general rule whatever form of authoriza¬ 
tion would have been sufficient to clothe the officer 
or agent with authority to do the act will be suffi¬ 
cient to. constitute a ratification of such act when 
done without previous ‘authority;®® and where a 
particular mode of authorization is required by 
charter or statute a ratification must be made in 
the same manner,®® such as by a resolution of the 
board of directors,^ or by a vote of the stockhold¬ 
ers,® as by formal action at a stockholders’ meet¬ 
ing;® and if the act is reported to the body having 
the power to affirm or disaffirm it, and the report is 
formally approved by each member, as shown by its 
minutes, it will be regarded as a formal act of 
ratification by the corporation.'* 

However, although there must be jiositivc corpo¬ 
rate action of some kind, by which the corporation 
either expressly or impliedly shows an intention to 
adopt or affirm the unauthorized act,® in the ab¬ 
sence of a requirement of formal action it is suffi¬ 
cient that the ratification is made by acts showing 
an adoption of the act or contract, and it is not es¬ 
sential that it be made in a formal manner,® and it 


93. N.T.—»-Martlndale v. De Kay, 166 
N.Y.S. 405. affirmed 167 N.Y.S. 1113, 
180 App.Div. 926. 

94. N.Y.—R Moch Co. v. Security 
Bank, 163 N.Y.S. 277. 176 App.Div. 
842, affirmed 122 N.E. 879, 225 N. 
Y. 723—Martindale v. De Kay, 166 
N.Y.S. 405, affirmed 167 N.Y.S, 1113, 
180 App.Div. 926. 

Where ratilLcation le valid 

Whore all stockholders and officers 
with full knowledge of facts assent 
to transaction, the corporation can¬ 
not complain on ground that It was 
fraudulent.—Hennessey v. Nelen, 
Mass., 13 N.E.2d 431. 

95. N.Y.—-B. Moch Co. v. New York 
Security Bank. 163 N.Y S. 277, 176 
App.Div. 842, affirmed 122 N.B. 879. 
225 N.Y. 723, mem—Martindale v. 
DeKay, 166 N.Y.S. 405, affirmed 167 
N.Y.S. 1113, 180 App.Div. 926 mem. 

96. N.Y.—Cumberland Coal, etc., Co. 
V. Sherman. 30 Barb. 563. 

97. Ha.—Dunn v. New Orleans Bldg. 
Co., 8 La. 483. 

9& Pa.—Palmer v. General Flooring 
& Mfg. Co.. 62 Pa.Supcr. 598. 

99. Cal —Daum v. Weber Showcase 
& Fixture Co., 283 P. 957, 103 Cal. 
App. 74. 

Mo.—Milligan v. G. D Milligan Gro¬ 
cer Co., 233 S.W. 506, 207 Mo.App. 
472. 

N.J.—Stammelman v. Interstate Co., 
170 A. 595, 112 N.J.Law 342. re¬ 
versing 166 A. 724, 111 N.J.Law 
122 . 

14a C.J. p 380 note 76. 


Writiiig 

Assuming that a writing by an ex¬ 
ecutive officer of a corporation em¬ 
ploying a broker to sell land was 
not a sufficient memorandum under 
statute because not signed by the 
secretary of the corporation, such 
writing became sufficient where the 
board of directors by written reso¬ 
lution ratifled the action of the cor¬ 
porate officer executing the writing, 
—Arnold v. La Belle Oil Co., 190 P. 
815, 47 Cal.App. 290. 

1. Cal.—Daum v. Weber Showcase 
& Fixture Co.. 283 P. 967, 103 Cal. 
App. 74. 

N.J.—Stammelman v. Interstate Co., 
170 A. 595, 112 N.J.Law 342, re¬ 
versing 166 A. 724, 111 N.J.Law 
122 . 

14a C.J. p 380 note 77 

2. D.C.—Meloy v. Central Nat. Bank, 
18 D.C. 69. 

N.Y.—Broadway Theatre Co, v. Des¬ 
sau Co.. 61 N.Y.S. 335, 45 App.Div. 
476. 

Tenn.—State v. Mitchell, 58 S.W. 365, 
104 Tenn. 336. 

14a C.J. p 380 note 78. 

3. Ark.—^J. K. Siphon Ventilator Co. 
V. Hutton, 175 S.W. 30, 116 Ark. 
545. 

14a C.J. p 380 note 79. 

4. Mass.—Hayward v. Pilgrim Soc., 
21 Pick. 270. 

5. Mont.—American Bank & Trust 
Co. of Great Falls v. Farmers’ El¬ 
evator & Milling Co. of Geraldine, 
208 P. 694, 63 Mont. 612. 

14a C.J. p 381 note 81. 
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6. TJ.S.—^Western Battery & Supply 
Co. v. Haselett Storage Battery Co.. 

C. C.A.MO, 61 P.2d 220, reversing. 

D. C., Hazelett Storage Battery Co 
V. Western Battery & Supply Co, 
62 F.2d 659. and certiorari denied 
53 S.Ct. 399. 28$ US. 608. 77 L 
Ed. 982—Sweet v. Lang, D.C.Minn.. 
14 F.2d 758, affirmed, C.C.A., 14 F 
2d 762—Parrott v. Noel. D.C.Va., 
8 F.2d 368—In re National Piano 
Co., DC.Mrss.. 262 F. 950. 

Ky.—Catlettsburg & Buchannan Tel¬ 
ephone Co. V. Bond, 89 S.W.2d 859, 
262 Ky. 106. 

Me.—Bates St. Shirt Co. v. Waite. 

156 A. 293, 130 Me. 352. 

Pa.—Miller V. South Hills Lumber 
& Supply Co.. 6 A.2d 92. 334 Pa. 
293—KoEune v. State Bank of 
Schuylkill Haven. 4 A.2d 234, 134 
Pa.Super. 108—Palmer v. General 
Flooring & Mfg. Co., 62 Pa.Super 
598. 

14a C.J. p 381 note 82 
Gloss oorporatioiL 

Where corporation is a close one, 
strict adherence to corporate formal¬ 
ities is not always required, estab¬ 
lishment of directors’ action is not 
confined to proof of minutes, and in¬ 
formal action may be ratified by ap¬ 
propriate corporate lecognition of its 
earlier action.—Miller v. South Hills 
Lumber & Supply Co., 6 A.2d 92, 334 
Pa« 293. 

Zadoratmoat of naanthozlsod aoto 

Indorsement of an unauthorized 
corporate note by a majority of di¬ 
rectors and stockholders was equiva- 
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need not be made by a vote of formal resolution of 
the board of directors;*^ and it may be made ex¬ 
pressly® by the officer, board, or agent who has au¬ 
thority to authorize the act in the first instance, or, 
as is stated in § 1018 infra, it may be implied from 
his or its acts and conduct. 

Where it is attempted to ratify an obligation en¬ 
tered into by an instrument necessarily under seal, 
defective-because the corporate seal was omitted, 
the ratifying instrument must be under seal;® but 
where a sealed authority is not essential, ratification 
need not be under seal;i® and, where the original 
authority may have been given by parol, the ratifi¬ 
cation may be by parol,ii even though the act rati¬ 
fied is in writing.^® A letter written by an officer 
expressing his personal approval of an unauthorized 
act done on behalf of the corporation by an agent 
cannot bind the corporation as a ratification.^® 

Place of ratification. If the act is not a constitu¬ 
ent act, but is a mere business act, with respect to 
which the directors act as agents of the corporation. 


§ 1018 

the act of ratification may be done outside the 
state.i^ 

§ 1018. —— Implied Ratification Generally 

Generally ratification may be implied from aete or 
conduct reasonably tending to show an intention to adopt 
the act or contract, and in luch case the corporation Is 
bound Just as under an express ratification. 

Except where the ratification is required, under 
the rules stated in § 1017 supra, to be made in a 
particular manner, an implied ratification of the un¬ 
authorized acts of an officer or agent binds the cor¬ 
poration under the same conditions as would an ex¬ 
press ratification.^® Generally, ratification may be 
implied from the acquiescence in, or recognition of, 
the act by the corporation, through its proper officer 
or agent, see infra § 1010, or from its accepting and 
retaining the benefits of the act, see infra § 1020, 
or from any other acts or conduct which reasonably 
tend to show an intention to adopt or affirm the act 
or contract,^® particularly where it appears that the 
corporation has repeatedly recognized and approved 
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lent to ratification.—Galveston-Hous- 
ton Interurban Land Co. v. Dow, Tex. 
Civ.App., 193 S W. 353, error refused. 

7. Ind—Seymour Improvement Co. 
V. Vikina Sprinkler Co., 161 N.E. 
389. 87 Ind.App. 179. 

Ky.—Kozy Theater Co. v. Love, 231 
SW. 249, 191 Ky. 695. 

Mass.—Banca Italians Di Sconto v. 
Columbia Counter Co., 148 N.E. ]05, 
252 Mass. 662. 

14a C.J. p 381 note 83. 

Deolaratloa of dividend 

An order declaring a dividend, void 
because made by only a part of the 
hoard of directors, was ratified by 
the board by the credltlna of the 
amount of the dividend to the stock¬ 
holders and transferring such credits 
upon the books from the account of 
sellers of stock to that of purchas¬ 
ers.—Milligan V. O. D. Milligan Gro¬ 
cer Co., 233 S.W. 606, 207 Mo.App. 
472. 

8 . U.S.—Philip Carey Mfg. Co. v. 
Dean, D.COhlo, 43 F.2d 369, af¬ 
firmed. C.C.A., 68 F.2d 737, certio¬ 
rari denied 63 S.Ct. 78, 287 U.S. 
623. 77 L.Ed. 541. 

Tex.—Brooks v. Zorn, Civ.App., 24 
S.W.2d 742. error dismissed. 

14a C.J. p 381 note 84. 

9. N.Y.—Briggs v. Partridge. 64 N. 
Y. 357. 21 Am.R. 617—Worrall v. 
Munn. 6 N.Y. 229, 56 Am.D. 330. 

14a C.J. p 881 note 87. 
lOi Ala.—Alabama Fidelity, etc., Co. 
V. Jefferson County Sav. Bank. 73 
So. 918, 198 Ala. 667. 

14a C.J. p 381 note 88. 

II. Ark.—Merchants', etc., Bank v. 
Harris Lumber Co., 146 S.W. 608, 
103 Ark. 283, Ann.Caa.l914B 713. 


12. Ill.—^A. H. Andrews Co. v. Lau- 
tenschlager. 191 lll.App. 543. 

13. U.S.—Mexican Nat. Coal. Timber 
& Iron Co. V. Frank, C.C.Tex., 164 
F. 217. 

lA in. —Reich wald v. Commercial 
Hotel Co., 106 111. 439. 

Place of: 

Corporate action generally see su¬ 
pra I 178. 

Directors' meetings see supra 6 
746. 

Holding corporate meetings see su¬ 
pra S 541. 

15. U.S.—Standard Roller Bearing 
Co. V. Hess-Bright Mfg. Co.. D.C. 
Del., 264 F. 516, affirmed, C.C.A., 
275 F. 916. 

Ala.—Georgia Casualty Co. v. Mas¬ 
sey, 79 So. 33, 201 Ala. 601. 

Ariz.—Hartman v. Oatman Gold Min¬ 
ing & Milling Co., 198 P. 717, 22 
Ariz. 476. 

Ind.—Seymour Improvement Co. v. 
Viking Sprinkler Co., 161 N.E. 889, 
87 Ind.App. 179. 

Ky.—Catlettsburg A Buchannan Tel¬ 
ephone Co. V. Bond, 89 S.W.2d 859, 
262 Ky. 106. 

Neb.—Citizens' Savings Trust Co. v. 
Independent Lumber Co. of Omaha. 
178 N.W. 270, 104 Neb. 631. 

Pa.—^Wagner v. West Penn Power 
Co.. 168 A. 478, 110 Pa.Super. 221 
Tex.—Fuller Const. Co. v. Great 
Southern Life Ins. Co., Civ.App.. 
16 S.W.2d 642. 

16. U.S.—Western Battery & Supply 
Co. v. Hazelett Storage Battery Co.. 

C. C.A.MO.. 61 F.2d 220, 229. quot¬ 
ing Oorpiis Jnzls, and reversing, 

D. C., Hazelett Storage Battery Co. 
V. Western Battery A Supply Co., 
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52 F.2d 659, and certiorari denied 

53 S.Ct. 399, 288 U.S. 608, 77 L.Ed. 
982. 

Fla.—Chapman v. St. Stephens Pro¬ 
testant Episcopal Church, 136 So. 
238, 241, 105 Fla. 683, quoting Cor- 
png Juris, and motion granted 138 
So. 630, 105 Fla. 683, 84 A.L R. 566. 
and rehearing granted 139 So. 188, 
105 Fla. 683, modified on other 
grounds 145 So. 757, 105 Fla. 683. 
Ill.—Lockett V. Thorne, 221 lll.App. 
621. 

Iowa.—^Whitlatch v. Bond A Mort¬ 
gage Co. of Iowa, 201 N.W. 108, 
199 Iowa 65. 

Ky.—Catlettsburg A Buchannan Tel¬ 
ephone Co. V. Bond, 89 S.W.2d 859, 
262 Ky. 106. 

Me.—Bates St. Shirt Co. v. Waite, 
156 A. 293, 130 Me. 352. 

Mich.—Carnahan v. M. J. A B, M. 
Buck Co.. 229 N.W. 613, 514, 260 
Mich. 198. citing Oozpns Joris— 
Burtch V. Child, Hulswit A Ca, 174 
N.W. 170, 207 Mich. 205. 

Mo.—Hardt v. Phillips Pipe Line Co., 
App., 86 S.W.2d 202—Young v. Em- 
mke, 242 S.W. 161, 210 Mo.App. 56 
—Milligan v. Q. D. Milligan Gro¬ 
cer Co., 233 S.W. 506, 207 Mo.App. 
472—John O'Brien Boiler Works 
Co. V. Third Nat. Bank, App., 231 
S.W. 1053, retransferred 222 S.W. 
788, 282 Mo. 670. 

Neb.—Citizens' Savings Trust Co. v. 
Independent Lumber Co. of Omaha. 
178 N.W. 270. 104 Neb, 631. 

Pa.—McCay v. Luzerne A Carbon 
County Motor Transit Co., 189 A. 
772, 126 Pa.Super. 217. 

Utah.—Cache Valley Banking Co. v. 
Logan Lodge No. 1453. B. P. O. E., 
66 P.2d 1046, 1048, 88 Utah 677, 
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similar acts done by the officer or agent, ^ 7 provid¬ 
ed at the time of such acts or conduct it has full 
knowledge of the material facts, in accordance with 
the requirements indicated in § 1015 supra; and 
where the unauthorized act or contract is clearly 
beneficial to the corporation, a ratification may be 
implied from slight circumstances.^® 


A ratification, however, will not be inferred from 
equivocal circumstances,^® and will not ordinarily 
be implied from acts and conduct which do not rea¬ 
sonably tend to show an intention to ratify,®® par¬ 
ticularly where the unauthorized act is repudiated 
as soon as knowledge thereof is obtained.®^ 


citing Corpus Juris —U. S. Bond & 
Finance Corporation v. National 
Building & Loan Aas*n of America, 
12 P.2d 768, 80 Utah 62, rehearing 
denied 17 P.2d 238, 80 Utah 62. 
Va.—Moore v. i^tna Casualty & Sure¬ 
ty Co.. 155 S.E. 707, 156 Va. 566. 
14a C.J. p 382 note 97. 

Conrss of actlou 

If the continued course of action of 
a corporation through its officers 
and agents, with knowledge of which 
It was chargeable, was consistent 
only with an adoption of an agree¬ 
ment of its officer, it ratified the 
agreement.—^Wright v. Barnard, D.C. 
Del., 248 P. 766. 

▲ots and statsmsnts of manager of 
corporation rather than manager’s in¬ 
tention and professions must deter¬ 
mine question of ratification' of 
agent's unauthorized contract.—Wil¬ 
kins V. Waldo Lumber Co., 153 A. 191. 
130 Me. 5. 

Prssimiptlou of authority 

Ratification of officer’s act may be 
inferred from corporate acts, which 
may be presumed to have been per¬ 
formed under corporate authority.— 
Banca Italiana Dl Sconto v. Colum¬ 
bia Counter Co., 148 N.E. 105, 262 
Mass. 552. 

Acts or oouduct raising implied rat- 
ifloation 

(1) Of a purchase of goods where 
corporation accepted part of goods 
and wrote to seller urging haste in 
filling the rest of the order.—^Wil¬ 
liam E. Goessling Box Co. v. Cal 
Hirsch & Sons Mercantile Co., Mo. 
App., 251 S.W. 438. 

(2) Of a purchase of stoves order¬ 
ed by defendant’s local manager, 
where defendant advertised and con¬ 
ducted a sale, selling some of the 
stoves so ordered, executed a trade 
acceptance for them, made partial 
payment, and recognized the obliga¬ 
tion by letter.—Detroit Vapor Stove 
Co. v. Farmers’ Cash Union, 216 P. 
1075, 61 Utah 567. 

(3) Of an unauthorized convey¬ 
ance, where directors were advised 
thereof, and at subsequent meetings 
at which all were present, discussed 
efforts made to dispose of the prop¬ 
erty, and did not disapprove thereof. 
—Kom V. Spokane & Eastern Trust 
Co., C.C.A.Wash., 276 F. 68. 

(4) Of a contract for services. In 
view of subsequent promise and 
agreement of the president that he 
would see to it that they were paid 


for.—Eckel v. Westbrook Tank Line 
Co.. 193 N.W. 1006, 181 Wis. 46. 

(5) Company, by failing to object 
to local manager’s delivery of Junk 
to highest bidder and Instructing him 
to make immediate collection, ratified 
manager’s act.—Commonwealth Tel¬ 
ephone Co. v. Paley, 233 N.W. 619, 
203 Wis. 447. 

(6) Corporation’s prompt payment 
of income and profits taxes shown 
to be due on return signed and filed 
by president and secretary of cor¬ 
poration confirmed authority of pres¬ 
ident and secretary to sign and file 
return.—Continental Oil Co. v. U. S., 
CtCl.. 14 F.Supp. 533, certiorari dis¬ 
missed 57 S.Ct. 30. 209 U.S 510. 81 
L.Ed. 378. certiorari denied 67 S.Ct. 
921, 301 U.S 694. 81 L.Ed. 1349. 

(7) Recital in mortgage executed 
by corporation to bank that mort¬ 
gage was secondary to another mort¬ 
gage was a ratification by corpora¬ 
tion of act of Its agents in executing 
other mortgage —Oaikema v. Bank of 
Alaska. 8 Alaska 495. 

(8) Where railroad corporation, on 
the bringing of suit against contrac¬ 
tor’s bondsman, appeared and de¬ 
fended the suit and insisted on pros¬ 
ecution of an appeal from an adverse 
judgment, it ratified the act of its 
president in executing a special bond 
of indemnity S6<'uring the bondsman. 
—Grandy v. Washington-Virginla Ry. 
Co., C.C.A.Va.. 293 F. 695. 

(9) Other acts raising Implication 
of ratification see 14a C.J. p 382 note 
97 [a]. 

17. Fla.—Chapman v. St. Stephens 
Protestant Episcopal Church, 136 
So. 238, 241, 105 Fla. 683, quoting 
Corpus Juris, and motion granted 
138 So. 630, 105 Fla. 683, 84 A.L.R. 
566. and rehearing granted 139 So. 
188, 105 Fla. €83, modified on other 
grounds 145 So. 757, 105 Fla. 683. 
N.Y.—Merrill v. Consumers* Coal Co., 
21 N.E. 155, 114 N.Y. 216, 3 Silv. 
A. 80. 

N.D.—McIntosh v. Dakota Trust Co., 
204 N.W. 818, 62 N.D. 762, 40 A. 
L.R. 1021. 

ZmpUod MquiMOoaos 

Where withdrawals for period of 
five years by executive head of cor¬ 
poration, who was beneficial holder 
of capital stock, for services to cor¬ 
poration, were made with tacit as¬ 
sent of inactive directors and nom¬ 
inal stockholders, their acquiescence 
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would be implied from long-contin¬ 
ued course of practice.—^Whitfield v. 
Kern, 192 A. 48. 122 N.J.Eq. 332. re¬ 
versing 184 A. 333, 120 N.J.Eq. 115. 

18L U.S.—In re National Piano Co., 
D.C.Mass., 252 F. 950. 

Fla.—Chapman v. St. Stephens Pro¬ 
testant Episcopal Church, 136 So. 
238. 105 Fla. 683, quoting Corpus 
Juris, and motion granted 138 So. 
630, 105 Fla. 683. 84 A.L.R. 566, 
and rehearing granted 139 So. 188. 
105 Fla. 683, modified on other 
grounds 145 So. 757, 105 Fla 683. 
Ky.—City of Whitesburg v Whites- 
burg Water Co., 78 S.W.2d 330, 257 
Ky. 444. 

Mo.—Scrivner v. Amerif‘an Car & 
Foundry Co., 50 S W.2d 1001, 330 
Mo 408. 

14a C.J. p 382 note 1. 

19. N.J.—Sattler v. Howe Rubber 
Corporation. 121 A. 523, 98 N.J 
Law 460. 

Pa.—Kuhns v, Macungie Bank. 18 
Lehigh C 0 .L.J. 107. 

14a C.J. p 382 note 2. 

SO. U.S.—^Upright v. Brown, C.C.A. 
N.Y., 98 F.2d 802. 

N.J.—Sattler v. Howe Rubber Cor¬ 
poration, 121 A. 623, 98 N.J Law 
460. 

14a C.J. p 382 note 3. 

Facts aud cirouastaaosB on which 
implied ratification is predicated 
should be inconsistent with differ¬ 
ent intention.—Mack Realty Co. v. 
Beckley Hardware & Supply Co., 148 
S.E. 122, 107 W.Va. 290. 

Acts not constitutiug ratifloatioa 

(1) Mere discussion of corpora¬ 
tion's contract without further acts 
indicating ratification is ineffective 
as furnishing original approval of 
unauthorized act.—Joseph Green- 
spon’s Sons Iron & Steel Co. v. Pe¬ 
cos Valley Gas Co.. 156 A. 350, 4 W. 
W.Harr.Del.. 667. 

(2) Vote of directors rescinding 
prior vote authorizing certain officers 
to sign checks "for and in behalf of 
corporation" was not ratification of 
treasurer’s unauthorized issuance of 
check for personal Indebtedness, al¬ 
though rescission of prior vote was 
made "without.in any way invalidat¬ 
ing any signature heretofore made 
thereunder."—Childs, Jeffries A Co. 
V. Bright, 186 N.E. 671. 283 Mass. 
283. 

SX. Mich.—McLellan v. Detroit File 
Works, 23 N.W. 321, 56 Mich. 579. 
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§ 1019. -By Acquiescence or Recognition 

Ac a general rule, although mere silence or delay does 
not necessarily constitute a ratification, If the corpora¬ 
tion, through the officer or body such as the stockholders, 
having authority to act, acquires or is charged with 
knowledge of the transaction and the material facta con¬ 
nected therewith, and faiis to repudiate It within a rea- 
sonabie time but acquiesces therein, it will be held to 
have ratified such act. 

In accordance with the rules which govern ratifi¬ 
cation by acquiescence in other cases of agency, 
mere silence or delay on the part of the corpora¬ 
tion in repudiating an unauthorized act of its offi¬ 


cer or agent does not necessarily amount to a rati¬ 
fication of such act,22 although it is always an cle¬ 
ment to be considered in connection with other evi¬ 
dence tending to show a ratification ;23 and, unless 
the doctrine of ultra vires applies,24 as a general 
rule, if the corporation, through the officer or body 
having authority to act acquires or is charged with 
knowledge of the unauthorized act and does not 
repudiate it within a reasonable time, but without 
objection acquiesces therein, it will be held to have 
ratified the act,25 unless there is a sufficient cx- 


Wash.—Crown PavInK & Construc¬ 
tion Co. V. Walla Walla County, 
210 P. 367, 122 Wash. 144 

22 . Colo.—Montrose Land & Invest¬ 
ment Co. V. Greeley Nat. Bank of 
Greele.v. 241 P. 627, 78 Colo. 240. 

Fla.—J. Schnarr & Co. v. VirKinia- 
Carolina Chemical Corporation, 159 
So 39. 118 Fla 258. 

Ma.ss.-“Childs, .lL*rrr]e.s & Co v. 

Bright, 186 N.E. 671, 283 Mass. 283. 
14a C J p 383 note 7. 

“In oid<*r that acquiescence alone 
should become ratification, the delay 
must he so long continued that it can 
be accounted for only on the theory 
that there has been some aflirma- 
tlve act.”—American Hank & Trust 
Co. of Great Falls v. Farmers’ Klcva- 
tor & Milling Co. of fleraldine, 208 
P. 594, 695, 63 Mont. 612. 

23 . Mass —('hilds, .Teffries & Co v. 
Bright, 186 N.K. 671. 283 Mass 283. 

14a C.J. p 383 note 8. | 

24 . HI.—C.rolJman v. Ward. 181 Ill. 
App. 598. 

Ratin<‘ation of ultra vire.s acts see 
supra § 971. 

25. F S —Irving Trij.st Co v. Town¬ 
send, CCA.N.Y, 66 F2d 406, af¬ 
firming. DC., 1 F Supp 837—Stand¬ 
ard Roller Bearing Co. v. Hess- 
Bright Mfg. Co. C.C.A.DeI. 276 
F. 916, affirming. D.C., 264 F 516. 

Cal.—Hibernia Savings & Loan Soc. 
V. Belcher, 48 P.2d 681. 4 Cal.2d 
268—California Canning Peach 

Growers v. Harris. 267 1*. 572, 91 
Cal.App. 664. 

Fla.—Chapman v. St Stephens • I’ro- 
tcslant Kplseopal Church, 136 So. 
238. 241, 105 Fla. 683. quoting Cor- 
pus Juris, and motion granted 138 
So. 630, 105 Fla. 683, S4 A.L.R 566. 
and rehearing granted 139 So. 188, 
105 P'la. 683, modified on other 
grounds 145 So. 757. 105 Fla. 683. 
HI.—Greer v. Shell Petroleum Cor¬ 
poration, 281 Ill App. 238—Rosen- 
feld V. Inland Iron Works, 267 Ill. 
App. 254. 

Ind.—Fayette Lumber Co, v. Faught, 
5 N.K.2d 132, 102 Ind.App. 686— 
State ex rel. Guaranty Building & 
Loan Co. v. Wiley, 196 N.E. 163, 
100 Ind.App. 438—Seymour Im- 

H) C.J.S.-:{2 


provement Co. v. Viking Sprinkler i 
Co., 161 N.E. 389, 87 Ind.App. 179.1 

Kan—Mosing v. Bankers’ Oil Co., 212 i 
P. 116, 112 Kan. 675-“Great West¬ 
ern Mfg. Co. v. Porter. 172 P. 1018, 
103 Kan. 84. 

Ky —Coldiron v Good Coal Co , 126 
S.W.2d 767, 276 Ky. 833—Catlctts- 
burg & Buchannan Telephone Co. 
V. Bond. 89 S.W'.2d 859, 262 Ky 
106—City of Whltesburg v. 

Whitesburg Water Co., 78 S W 2d 
330, 267 Ky. 444—Union Motor Co. 
of Paducah v. Taylor. 267 SW 170, 
206 Ky. 398—Hall-Watson Furni¬ 
ture Co. V. Cumberland Telephone 
& Telegraph Co, 261 S.W. 883, 203 
Ky. 90—Kozy Theater Co v. Love, 
231 S.W 249, 191 Ky. 69.5—Com¬ 
monwealth V. Mehler & Ecksjen- 
kemper Lumber Co., 208 S.W. 13, 
183 Ky. 11. 

La.—Converse v. Victor & Prevost. 
169 So. 327, 181 La. 214—New Or¬ 
leans Coal Co. v. Blueflclds Fruit & 
S S. Co., 99 So. 446, 155 La. 652. 

Me.—Hates St. Shirt Co. v. Waite, 
156 A. 293, 130 Me. 352—Gilman v. 
F. O. Bailey Carnage Co., 141 A 
321, 127 Me. 91 

Mass.—Friend Lumber Co. v. Arm¬ 
strong Bldg. Finish Co., 177 N.E. 
794, 276 Mass. 361, 80 A.L.R. 599. 

Mo.—City of Maplewood ex rel and 
to Use of Citizens’ Bank of Maple¬ 
wood V. Johnson, App., 273 S.W. 
237. 

Neb.—Citizens’ Savings Trust Co. v. 
Independent Lumber Co. of Omaha, 
178 N.W, 270, 104 Neb. 631. 

N.J.—Feist & Feist v. A. & A. Realty 
Co.. 145 A. 478, 106 N.J.Law 461. 

N Y.—Santos v. National Bank of 
Glens Falls, 223 N.Y.S. 817, 130 
Misc. 348. 

Pa.—Blumberg v. Broad Street Trust 
Co., 198 A. 27, 329 Pa. 471—McCay 
V. Luzerne & Carbon County Motor 
Transit Co., 189 A. 772. 125 Pa.Su- 
per. 217—Sud-Hheinische Gesell- 
schaft, M. B. H., v. Rosedale Foun¬ 
dry & Machine Co.. 172 A. 406, 113 
Pa.Super. 187. 

R.I.—Hamilton v. Shredded Wheat 
Sales, 172 A. 614, 64 R.I. 285. 

Tex.—Bunn v. City of Laredo, Civ. 
App., 213 S.W. 320. 

Utah.—Cache Valley Banking Co. v. 
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Logan Lodge No. 1453, B. P. O. E., 
56 P2d 1046, 1048, 88 Utah 577. 
citing Corpus Juris. 

Va —Grace Securities Corporation v. 
Roberts, 164 S E. 700, 158 Va. 792 
—Title Ins. Co. of Richmond v. 
Howell. 164 S.E. 387, 158 Va. 713. 
W.Va—Mack Realty Co. v. Berkley 
Hardware & Supply Co., 148 S.E. 
122, 107 W.Va. 290—Briers v. Al- 
derson, 133 S E. 373, 101 W.Va, 662. 
Wyo.—Arp & Hammond Hardware 
Co. V. Hammond Packing Co., 236 
P. 1033, 33 Wyo. 77. 

14a C.J. p 383 note 11. 

“The rule seems to be established 
that the assent or approval of a 
corporation to acts done on its ac¬ 
count may be inferred In the same 
manner that the assent of a natural 
person may be, and where a corpo¬ 
ration, with full knowledge of the 
unauthorized act of its officers or 
agents, acquiesces therein, it thereby 
ratifies them ”—Fuller Const. Co v. 
Great Southern Life Ins Co., Tex. 
Civ App , 16 S W 2d 542, 544. 

Xatlflcatiou held inferred 

tl) Continuation of employment of 
one for a length of lime W'ithout ob¬ 
jection thereto. 

La,—Labatt v. Louisiana Adjustment 
Bureau, App., 185 So. 702. 

N.J.—Reynier v. Associated Dyeing 
& Printing Co., 184 A. 780, 116 N. 
J.Law 481, 104 A.L.R. 1002. 

14a C.J. p 384 note 16 [b]. 

(2) Occupation of premises and 
payment of rent under a lease ex¬ 
ecuted without authority. 

Mich.—Carnahan v. M. J. & B M. 
Buck Co.. 229 N.W. 513, 250 Mich. 
198. 

N.Y.—Spitzer v. Born, Inc.. 185 N Y S. 
875, 194 App.Div. 739. reversing 
182 N.Y.S. 827. Ill Misc. 595. 
N.D.—Jacobson v. National Tea Co., 
200 N.W. 910, 61 N.D. 889. 

(3) Where corporation on learning 
that its account had been charged by 
bank with overdue note signed by 
corporation’s principal owner without 
authority credited bank on its books 
with such sum.—Gonzalez & Co., Bro¬ 
kers, V. Thomas, 25 P.2d 552, 42 Aria. 
308. 
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case for the delay or failure to repudiate.^® 

This general rule particularly applies where the 
delay has been for a long period of timc;27 or 
where the silence or acquiescence is accompanied by 
acts indicating an approval or recognition of the 
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unauthorized act,^^ as where the corporation re* 
ceives and retains the benefits of, or exercises acts 
of dominion over the subject matter of, the unau¬ 
thorized act;*® or where the circumstances are 
such as to impose upon the corporation a duty to 
act promptly, as where loss or injury to the other 
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(4) Where officer signed notes con¬ 
taining unauthorized warrants of at¬ 
torney for Judgments by confession, 
and notes remained unpaid save for 
payment of Interest for more than 
thirteen years.—Jackson v. Nelson- 
ville Foundry & Mach. Co., 6 Ohio 
App. 171. 

(5) Unauthorized payment of offi¬ 
cers' or stockholders’ personal debts 
by corporation’s checks may be rnt- 
ifled by knowledge, acquiescence, and 
consent of corporation. 

U.S.—Sweet v. I^ng, D.C.Minn., 14 F. 
2d 758, affirmed. C.C.A., 14 F.2d 762 
—^Atherton v. Beaman, D.C.Mass.. 
266 F. 871, affirmed, C.C.A., 264 F. 
878. 

Tex.—Hall v. Crawford & Delphenis. 
Civ.App., 11 S.W.2d 804, error dis¬ 
missed- , 

(6) Other instances of ratification 
by acquiescence see 14a C.J. p 383 
note 11 [a], 

aa N.Y.—White V. Sheppard. 58 N. 

T.S. 663, 41 App.Div. 113. 

14a C.J. p 384 note 12. 

a?. U.S.—Cass Bank & Trust Co. v. 

Sheehan, C.C.A.Mo., 97 F.2d 935. 
Ind.—Toni v. Kingan & Co., 15 N.E. 
2d 80. 

N.J.—Oliver v. Autographic Register 
Co.. 188 A. 171. 119 N.J.Bq. 481, 
affirming 177 A. 680, 118 N.J.Bq. 72. 
Pa.—Stony Brook Lumber Co. v. 

Blackman, 133 A. 656, 286 Pa. 305. 
S.C.—United Timber Corporation v. 
Mullins Lumber Co., 141 S.B. 16, 
142 S.C. 477. 

Tex.—Palmetto Lumber Co. v. Gibbs, 
Civ.App., 52 S.W.2d 120, affirmed 
80 S.W.2d 742, 124 Tex. 615, 102 
A.L.K. 474, motions overruled 82 
S.W.2d 376, 124 Tex. 616, 102 A.L. 
R. 482. 

14a C.J. p 384 note 13. 

Time for disavowal generally see in¬ 
fra this section. 

XiselMB held to preolude repndlatioB 

N.J.—Shields v. Cape May Real Es¬ 
tate Co.. 135 A. 669, 6 N.J.Mlsc. 
92, affirmed Shields v. Cape May 
Realty Estate Co., 143 A. 919, 105 
N.J.Law 247. 

XBtsrreiilBg rights of third persons 

Where president gave deed to real 
estate without authority, but ma¬ 
jority of trustees had actual knowl¬ 
edge of -existence of deed and took 
no action to have it set aside for 
twenty months thereafter, during 
which time rights of innocent third 
persons Intervened, it was held, un¬ 
der evidence raising inference that 


corporation received benefit of pro¬ 
ceeds, that trustees had by their in¬ 
action ratified such deed.—Josephine 
Hospital Corporation v. Modoc Real¬ 
ty Co., 270 S.W. 638. 307 Mo. 836. 

Sa U.S.—Liberty Baking Co. v. 
Heiner, D.C.Pa., 34 F.2d 618, af¬ 
firmed conditionally. C.C.A., 37 F. 
2d 708—Standard Roller Bearing 
Co. V. Hess-Bright Mfg. Co., C.C. 
A.Dcl.. 275 F. 916, affirming. D.C., 
264 F. 616. 

14a C.J. p 384 note 14. 

matlfloatloa by aoqnlesoenee or re. 
oogaltion 

(1) Obtaining renewal of note.— 
Mercer v. Stell, 117 A. 689, 97 Conn. 
583. 

(2) Where company confirms su¬ 
pervisor's employment of plaintiff by 
sending letters and advertising mat¬ 
ter to latter and requesting him to 
attend employees* meeting.—Indian 
Refining Co. v. McCombs. 191 N.E. 
919, 47 Ohio App. 425. 

(6) Where corporation enters into 
performance of the unauthorized con¬ 
tract. 

Ark.—Arkansas Light & Power Co. v. 
City of Paragould. 225 S.W. 435, 
146 Ark. 1. 

Cal.—Berry v. Maywood Mut. Water 
Co. Number One. 88 P.2d 705. 
La.—P. Barnett Co. v, Ludeau, 129 
So. 655, 171 La. 21. 

Md.—Reiser Co. v. Baltimore Radio 
Show, 181 A. 465, 169 Md. 306. 
N.y.—In re Decker, 247 N.Y.S. 499, 
139 Misc. 278. 

(4) Where interest is paid on a 
mortgage claimed to be executed 
without authority.—Ehret v. Price, 
254 P. 748, 122 Okl. 277. 

(5) Where lessee entered into pos¬ 
session under the unauthorized lease 
and the corporation accepted rent 
thereunder.—Coidiron v. Good Coal 
Co., 125 S.W.2d 757, 276 Ky. 883. 

(6) Where payments are made on 
a note executed without proper au¬ 
thority. 

Cal.—California Nat. Supply Co. v. 

Flack. 190 P. 634, 183 Cal. 124. 
Utah.—Cache Valley Banking Co. v. 
Logan Lodge No. 1453, B. P. O. E., 
66 K2d 1046, 1048, 88 Utah 677, cit¬ 
ing Corpus Juris. 

(7) Where purchased machinery 
was installed by corporation, and 
pait of price paid in accordance with 
terms of contract.—^Reeves v. York 
Engineering & Supply Co., Tex., 249 
!•'. 513, 161 C.C.A. 439, certiorari 
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denied 39 S.Ct. 182, 248 U.S. 684, 63 
L.Ed. 438. 

(8) Corporate surety, insisting fif¬ 
ty-three days after approval of 
supersedeas bond that principal sub¬ 
stitute another bond, thereby ratified 
agent’s act in signing supersedeas 
bond.—State ex rei. Havner v. Asso¬ 
ciated Packing Co., 258 N.W. 456. 
219 Iowa 419. 

(9) Real estate company, partici¬ 
pating in constructing street after 
plat dedicating it was signed by 
president, will be held to have rati¬ 
fied his act.—Seat v. Louisville & 
Jefferson County Land Co., 293 S.W. 
986, 219 Ky. 418. 

(10) Other Instances of ratification 
by recognition see 14a C.J. p 384 note 
14 [a]. 

S9. U.S.—Cass Bank & Trust Co. v. 
Sheehan, C.C.A.Mo., 97 P.2d 936— 
Standard Roller Bearing Co. v. 
Hess-Bright Mfg. Co., D.C Del , 264 
F. 616, affirmed, C.C.A., 275 F. 916. 
Ill.—Burge Machine Works v. Man- 
darlan Inn. 225 IlLApp. 358. 

Pa.—Magazine Digest Pub. Co. v. 
Shade, 199 A. 190, 330 Pa. 487, 117 
A.L.R. 960. 

Tex.—Lyons v. Texorada Oil & Gas 
Co., Civ.App., 91 S.W.2d 376, error 
refused. 

Wis.—Ed. Schuster & Co. v. Kuryer 
Pub. Co., 162 N.W. 173, 166 Wis. 
327. 

14a C.J. p 384 note 15. 

Batifloation held inferrad 

(1) Indorsement and negotiation 
of paper.—^Wegener v. Emmetsburg 
Nat. Bank, 193 N.W. 627, 195 Iowa 
1267. 

(2) Corporation deemed to have 
consented to acts of officer in ac¬ 
cepting transfer of realty, where cor¬ 
poration exercised dominion by col¬ 
lecting rents and attempting to sell 
realty.—Monroe Grocer Co. v. Hodge. 
12:^ So. 81, 14 La.App. 396. 

(3) Where majority of directors of 
a corporation, which had made es¬ 
crow agreement with agent to sell 
its stock and assets, ordered proper¬ 
ty turned over on first payment, con¬ 
trary to agreement, and stockholders 
received two thirds of purchase price 
and collateral securing payment, and 
no director objected for nearly three 
years, the corporation ratified action 
of directors and could not hold agent 
liable on agreement.—Gorrill v. 
Greenlees, 180 P. 798, 104 Kan. 693. 

(4) Other instances see 14a C.J. p 
384 note 16 [a]. 
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party is likely to result on its failure to do so.^^ 
Thus, where the president executes a contract 
which requires the concurrence of the board of di¬ 
rectors, and the board, knowing that he has done 
so, does not dissent within a reasonable time, it wdll 
be presumed to have ratified the act.31 Where, 
however, the corporation promptly expresses its 
disapproval of the unauthorized act, any delay in 
asserting its rights will not be deemed a ratifica¬ 
tion.* 2 

Sufficiency of acquiescence. What acquiescence 
or failure to repudiate will amount to ratification de¬ 
pends upon the facts of the particular case;** if the 
unauthorized act is beneficial to the corporation, 
slight circumstances may be sufficient for that pur¬ 
pose,*^ but if it docs not derive any benefit from the 
unauthorized act or if it is doubtful whether it has 
derived a benefit and no third, or innocent, person 
has suffered a loss, stronger circumstances are nec¬ 
essary, and ratification by mere acquiescence or fail¬ 
ure to repudiate must be clearly shown.*® 

By stockholders. In accordance with the fore¬ 


going principles, acquiescence or recognition on the 
part of stockholders, with regard to acts which they 
have the power to ratify, and which have been per¬ 
formed by officers or agents without authority, may 
constitute a ratification of such acts;*® and even 
where the act complained of is ultra vires the cor¬ 
poration the stockholders collectively, or a minority 
of them, may lose by their supineness the right to 
have the aid of a court of equity in undoing the act, 
under the operation of the equitable doctrine of 
laches.*^ However, where the minority stockhold¬ 
ers of a corporation object to a contract by the di¬ 
rectors from the time of its consummation, and 
within a reasonable time file a suit to set it aside, 
no ratification by estoppel can be inferred;*® and, 
where the act is one which can be ratified only at 
a regular meeting, a mere failure to object does not 
amount to a ratification by the stockholders.*® 

Kno7i}lcdgc of facts. In accordance with the gen¬ 
eral rule stated in § 1015 supra, ratification by ac¬ 
quiescence can arise only where the party acqui¬ 
escing has full knowledge of the facts relating to 
the act attempted to be ratified,**® or where the cir- 


80 . Ti‘X.-—Fuller Const. Co. v. Great 
S«Mithorn Life Ins. Co., Civ.App.. 
ir> S W.2d 642. 

14a CJ. P ;‘*S5 note 16. 

31. U f?—Irvinjr Trust v. To'wn* 
se nd. C.C.A,N.Y.. 66 F 2d 400. af- 
flrmirp. JJ C., 1 F.«upp. 827—U S 
V. Kemp, C.C.A.Tex., 12 F.2d 7, etr- 
tloruri denied Kemp v. U. H., 47 S 
Ct. 97. 273 II.S 703, 71 I. Kd. 848. 
Tex —Crosby County Cattle Co. v. 
DaviK. Civ.App., 28 S.W.2d 1098, 
error dismissed. 

Utah.—Carlquiat v. Quayle, 218 P. 

729. 62 Utah 266. 

14a C.J. p 386 note 17. 

38. Mich.—Laird v. Michigan Lubrl 
eator Co., 116 N "W. 634, 153 Mich. 
62. 17 L.R.A..N.S, 177. 

14a C.r. p 385 note 18. 

33. Ky—Catlett Kburt; & Buchannan 
T(*lophone Co. v. Bond, 89 S.\V.2d 
K59. 262 Ky. 106—Klk Vhlley Coal 
Co. V. Thompson, 150 S.W. 817, 150 
Ky. 614. 

roots bslA Bot to show ratlfloatloii 

(1) Resolution of directors and 
Btockholderki of a corporation writing 
down stock to cover defalcations of 
secretary was held not to prevent an 
action for conversion of a check 
<'aHh«‘d by secretary at a bank with¬ 
out authority.—Palo Alto Mut. Build¬ 
ing & Loan Ass'n v. First Nat. Bank, 
164 l\ 1124. 33 Cal.App. 214. 

(2) Statement of mining com- 
pan>‘s directors that. In event mine 
became productive, they might take 
care of notes given lenders to com¬ 
pany by former president, unauthor¬ 
ised to borrow.—Massle v. Eldorado 


Gold Star Mining Co.. 171 P. SI4. 36 
(''al.App. 163. 

(3) That corporation paid physl* 
Clan’s bill for attendance of injured 
employee was not ratifl<’ation of phy- 
sK'ian’s employment of expert after 
emplo>ee had been discharged from 
hospital, although expert’s bill was 
received with that of physician.— 
Wagner v. West I’enn Power Co., 168 
A. 478, 110 Pa Super. 221. 

34. Ky.—Elk Valley Coal Co. v. 
Thompson, 150 S.W. S17. 160 Ky. 
614. 

14a C.,T, p 385 note 20. 

35. Mass.—Blum v. Whipple, 80 N. 
E. 501, 194 Ma.««s 263, 120 Am.S.R. 
65.3. 13 L.R.A.,NS.. 211. 

14a C J p 385 note 21. 

3G. U S.—I’arrotl v. Noel, D.C.Va., 
8 P.2d 368—We.st Side Irr. Co. v. 
U. S., Wash., 246 F. 212. 158 C.C.A. 
372. affirming, D.C., U. S. v. West 
Side Irr. Co.. 230 F. 284. 

Ky—Liberty Coal Mining Co. v. 
Fraiikel Coal Co., 268 S.W. 280. 206 
Ky. 617. 

Pa.—Penn Jew'elers v. Traders Bank 
& Trust Co.. 32 Luz.Leg.Reg. 201. 
Tex —Hall V. Crawford & Delphenis. 
Civ.App,, H S.W.2d 804, error dis¬ 
missed. 

14a C.J. p 386 note 23. 

Particular acts ratified 

(1) Lease of all property of cor¬ 
poration.—Adclman v, Carson. Pine, 
Scott & Co., 247 llKApp. 674. 

(2) ITemiums paid by corporation 
on stockholders* life policies, or div¬ 
idends declared, authorized prior to 
death of member stockholder, and ac- 
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ciuie.sc<‘d in by remaining stockhold¬ 
ers after his death, was authorized — 
Oliver v. Northwestern Mut. Life 
Ins. Co., D.C.Pa., 2 F.Supp. 266, af¬ 
firmed, C.O.A., 66 F.2d 560. 

(3) Stockholders of corporation 
who stood by and permitted sale of 
all of its assets by president, w*ere 
e.Klopppd from setting up president’s 
want of authority.—Ely v. Credit 
Men’s Adjustment and Interchange 
Bureau, 151 A. 208, 106 N.J Kq. 472. 

(1) Other nets or contracts so 
ratified see 14a C.J. p 385 note 23 
fa]. 

37. Ind.—Tevis v. Haminersniith. 
App, 81 .X E. 614, affirmed on other 
ground.^ 81 NE. 3.77, 170 Ind. 286 

Mo.—Burgess v. St. Louis County R. 
Co.. 12 S.W. 1050. 99 Mo. 496. 

38. Or.—Stanley v. Luse, 58 P. 75, 
36 Or. 25. 

39. Term.—State v. Mitchell. 68 S. 
W. 366, 104 Tenn. 836. 

40 . U.S.—Plowman v. Indian Refin¬ 
ing Co., D.C.U1.. 20 F.Supp. 1. 

Ky.— Caddy Oil Co. v. Sommer, 218 
S W. 288, 186 Ky. 843. 

Mass.—James F. Monaghan. Inc.. \. 
M. Lowenstein & Sons, 193 N 
101. 290 Mass. 331. 

N.J.—Feist & Feist v. A. & A. Realty 
Co., 115 A. 478. 105 N.J.Law 461 
Tenn.—Charles A. Hill & Co. v Bel¬ 
mont Heights Baptist Church, 69 
S.W.2d 612, 617, 17 Tenn .\p]> 603, 
citing Corpus Juris. 

14a C.J. p 3S6 note 28. 

It some stockholders lack kjwwl- 
edge of directors’ acts no ratification 
thereof can be assumed from acqui- 
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cumstances are such that knowledge will be in¬ 
ferred,as ratification will not be implied from 
silence or a failure to repudiate without knowledge 

of the facts.^2 

As to agent. Acquiescence or recognition of the 
unauthorized act may also constitute such a ratifi¬ 
cation as will relieve the agent from liability for 
such act, but mere acquiescence or recognition after 
knowledge, which in favor of a third person might 
amount to a ratification, is not necessarily a ratifi¬ 
cation as to the agent.^ 3 

Time for disavowal. Although it has been vari¬ 
ously stated that, in order to prevent ratification, the 
unauthorized act or contract should be repudiated 
promptly,^^ or immediately,^^ the prevailing rule is 
that the repudiation must be made within a reason¬ 
able time after knowledge of the unauthorized act 
is acquired,^® what is a reasonable time being gen¬ 
erally a question of fact to be determined in view 
of all the circumstances of the case.^^ It has been 
held that delay in asserting a claim of lack of au¬ 
thority in its agent does not make the corporation 


bound by the unauthorized act on the ground of 
laches where no prejudice was suffered by anyone 
from the delay.®* 

§ 1020. — By Accepting and Retaining 
Benefits 

Generally, where a corporation through Ita proper of- 
fleera takea and retaina the benefita of the unauthorized 
act or contract of an officer or agent and faila to 
repudiate the tranaactlon and offer reatitutlon within a 
reaaonable time, it thereby ratiflea and becomea bound 
by auch act or contract If Ita action la taken with full 
knowledge of the material facta, eapecially where it 
makes payments on account of such benefits. 

Ratification by a corporation of a transaction not 
previously authorized is more easily inferred where 
the corporation receives and retains property under 
it,®* and as a general rule where a corporation, 
through its proper officers or board, takes and re¬ 
tains the benefits of the unauthorized act or con¬ 
tract of an officer or agent, with full knowledge of 
all the material facts, it thereby ratifies and be¬ 
comes bound by such act or contract,*® together 


escence of other stockholders.—^Milli¬ 
gan V. G. D. Milligan Grocer Co., 233 
S.W. 506, 207 Mo.App. 472. 

Xaowladga held shown 
Utah—Carlquiat v. Quayle, 218 P. 
729, 62 Utah 266. 

41. Ind.—State ex rel. Guaranty 
Building & Loan Co. v. Wiley, 196 
N.E 15,3, 100 Ind.App. 438. 

Mich.—Carnahan v. M. J. & B. M. 
Buck Co., 229 N.W. 513, 250 Mich. 
198. 

W.Va.—Briers v. Alderson, 133 S.E. 

373, 101 W.Va. 662. 

14a C.J. p 386 note 29. 

40 . U.S.—Emerson v. Fisher, Mass., 
246 F. 642, 158 C.C.A. 598. 

Ma.ss.—James F. Monaghan, Inc., v. 
M. Lowenstein & Sons, 195 N.E. 
101, 290 Mass. 331. 

14a C.J. p 386 note 30. 

Acquiescence under mistaken belief 
Directors’ acquiescence in per¬ 
formance of legal services would not 
infer promise to pay attorney if di¬ 
rectors believed that corporation was 
bound to make reimbursement there¬ 
for to another corporation paying at¬ 
torney’s salary.—Caskie v. Interna¬ 
tional Ry. Co.. 184 NE. 489, 261 N.Y. 
47, reversing 258 N.Y.S. 982, 236 App. 
Div. 713. 

43. Cal.—Pacific Vinegar, etc.. 

Works V. 93 P. 85, 152 Cal. 

507. 

14a C.J. p 386 note 32. 

44. N.Y.—Santos v. National Bank 
of Glens Falls, 223 N.Y.S. 817, 130 
Misc. 348. 

14a C.J. p 386 note .34. 

46- CaL— ^Pacific Vinegar, etc., 


Works V. Smith, 93 P. 85. 162 Cal. 
507. 

Ill.—Domestic Bldg. Assoc, v. Guad- 
iano, 63 N.E. 98. 195 111. 222. 

14a C.J. p 386 note 35. 

46. U.S.—Irving Trust Co. v. Town¬ 
send, C.CAN.Y., 65 F2d 406, af¬ 
firming. D.C., 1 P.Supp. 837. 

Neb.—Citizens’ Savings Trust Co. v. 
Independent Lumber Co of Omaha. 
178 NW. 270, 104 Neb. 631. 

Utah —Carlquist v. Quayle. 218 P. 

729, 62 Utah 266. 

14a C.J. p 386 note 36. 

47. W.Va.—Mack Realty Co. v. 
Beckley Hardware & Supply Co., 
148 S.E. 122, 107 W.Va. 290. 

14a C.J. p 387 note 37. 

Ratification as question of fact for 
Jury generally see infra S 1035. 
4a Ky.—McDowell v. Bauman, 224 
S.W. 641, 189 Ky. 136. 

49. U.S.—In re National Piano Co., 
DC.Mass., 252 F. 950. 

50. U.S.—Abraham Lincoln Life Ins. 
Co. V. Hopwood. C.C.A.Ohio, 81 F. 
2d 284, certiorari denied Hopwood 
V. Abraham Lincoln Life Ins. Co., 
56 S.Ct. 955, 298 U.S. 687, 80 L.Ed. 
1406—Anderson v. Missouri State 
Life Ins. Co., C.C.A.Ky., 69 F.2d 
794—Edward Hines Western IMiie 
Co. V. First Nat. Bank, C.C.A.lll., 
61 F.2d 503, affirming, D.C.. 1 F. 
Supp. 660—Philip Carey Mfg. Co. 
V. Dean, C.C.A.Ohio. 68 F.2d 737, 
affirming, D.C., 43 F.2d 369, certio¬ 
rari denied 53 S.Ct. 78, 287 U.S. 
623, 77 L.Ed. 641->ln re Asiatic 
Exploration. D.C.Cal., 41 F.2d 230 
— Cory V. Hamilton Nat. Bank, C.C. 
A. Ky., 31 F.2d 379, affliining, D.C.. 
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I In re Federal Coal Co.. 31 P 2d 
375—In re Pratt Laundry Co., D.(\ 
Conn, 1 P.2d 982—In re Thomas 
Electric Corporation, C.C.A.lll., 283 
F. 392—Standard Holler Bearing 
Co. V. Hess-Bright Mfg Co., A. 
Del., 275 P. 916, affirming, D.C., 
264 P. 516—Hamilton Inv. Co. v. 
Bollman, C.C.A.lll., 268 F 788. cer¬ 
tiorari denied 41 S Ct. 376, 255 U 
S. 571, 65 I- Ed. 791~Shook v. 

Levi, Cal., 240 F. 121, 163 C.C.A. 
157, affirming, DC., In re Farmers 
Dairy A.ss’n, 224 F. 118. 

Ariz.—Buerger Bros. Supply Co. v. 
El Key Furniture Co., 32 P.2d 
1029, 43 Ariz. 472—Squaw Gulch 
Min. & Mill. Co. V. Kollbcrg, 286 P. 
832, 823, 36 Ariz. 442, citing Corpus 
Juris —Hartman v. Oatman Gold 
Mining & Milling Co.. 198 1*. 717, 22 
Ariz. 476. 

Ark.—Cleburne County Bank v. But¬ 
ler Gin, Co.. 42 S.W.2d 769, 184 
Ark. .503—Rose City Mercantile Co. 
V. Miller, 286 S.W. 1010. 171 Ark. 
872. 

Cal.—Bradley v. Butchart, 20 r.2d 
693, 217 Cal. 731—Blackmore Inv. 
Co. V. Johnson, 1 P.2d 8/8, 21.'1 
Cal. 148—Wood Estate Co. v. 
Chanslor, 286 P. 1001, 209 Cal 
241—Wilson V. General Water 
Heater Corporation, 33 I*.2d 415, 
138 Cal.App. 769—Dicker v. Italo- 
Amerlcan Oil Corporation, 6 P.2d 
650, 119 Cal.App. 461—Cook v. 

Central Mendocino County I*ower 
Co.. 286 P. 736. 104 Cal.App. 654— 
B. F. Schlesinger & Sons v. Kohler 
& Chase, 284 P. 244. 103 Cal.App. 
196—Zenos v. Britten-Cook Land & 
Live Stock Co.. 242 P. 914. 75 Cal. 
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App. 299—Irwin v. Colburn, 204 P. 
661, 66 Cal.App. 41—Rauer v. Fer¬ 
nando Nelson & Sons, 200 P. 809, 
6.3 Cal.App. 695—Floyd v. Tlerra 
Grande Development Co., 197 P. 
684, 61 Cal.App. 664—Laner v. l*a- 
ciflc Brewini; 4k Maltincr Co., 187 P. 
81. 44 Ca1.App. 618. 

Colo.—Dick V. Petersen, 6 P.2d 923, 
90 Colo. 83. 

Fla.—Luria v. Bank of Coral Gables, 
142 So. 901. 908, 106 Fla. 176, cit¬ 
ing: Oorpns Juris, and rehearing de¬ 
nied 143 So. 698. 106 Fla. 175— 
Chapman v. St. Stephens Protes¬ 
tant Kpiscopal Church, 136 So. 238, 
' 241, 105 Fla. 683, quoting Oorpns 
Juris, and motion granted 138 So. 
630, 106 Fla. 683, 84 A.L..R. 666, 
and rehearing granted 139 So. 188, 
105 Fla. 683, modified on other 
grounds 146 So. 767, 106 Fla. 683. 

Ga.—Burch v. Old Nat. Bank 4k Trust 
Co., 160 S.E. 461, 40 Ga.App. 497— 
Helping Hand of Good Samaritan 
V. Bank of Smilhville, 125 S.E. 794, 
33 Ga.App. 286. 

Idaho—Portland Cattle Loan Co. v. 
Hansen Livestock 4k Feeding Co., 
261 P. 1051, 43 Idaho 343. 

Ill.—Faulkner v. Victory Mut. Life 
Ins. Co.. 11 N.E2d 241, 292 111. 
App. 640—Robinson v. Riverside 
Plaza Corporation, 248 111. App. 

242—Burge Machine Works v. 
Mandarian Inn, 225 Ill.App. 358— 
Weiss V. Fred Bender Store Fix¬ 
ture Co. 207 Ill.App. 72. 

Ind —State ex rel. Guarant> Building 
4k Loan Co. v. Wiley, 196 N E. 163, 
100 Ind App. 438. 

Kan.—.\xton v. Coca-Cola Bottling 
Co. of Wichita, 282 P. 679, 129 Kan. 
272—tJorrill v. Greenlees, 180 P 
798, 104 Kan. 693. 

Ky.—Commonwealth v. .<Stna Life 
Ins. Co. of Hartford, Conn., 93 S.W. 
2d 840, 263 Ky. 803—Catlettsburg 
4k Buchannan Telephone Co. v. 
Bond, 89 S.W 2d 859, 262 Ky. 106 
—City of Whltosburg v. Whites- 
burg Water Co.. 78 S W 2d 330. 257 
Ky. 444—Harlan Public Service 
Co. V. Eastern Const. Co., 71 S.W. 
8d 24. 254 Ky. 135—Seaboard Oil 
Co. V. Huntsman, 246 S.W. 860, 196 
Ky. 758—C’addy OH Co. v. Sommer, 
218 SW. 288. 186 Ky. 843 

La.—Administrators of Tulane Edu¬ 
cational Fund V. B. G. Carbajal, 
Inc., 166 So. 416, 180 La. 365— 
Mutual Fire 4k Casualty Agency v. 
Eugene Atkinson, Jr. 4k Co., App., 
159 So. 452. 

Me.—Wilkins v. Waldo Lumber Co., 
153 A. 191, 130 Me. 6—Gilman v. 
F. O. Bailey Carriage Co., 141 A. 
321, 127 Me. 91. 

Md.—Larkin v. Maclellan, 118 A. 181, 
140 Md. 570. 

Mass.—Povey v. Colonial Beacon Oil 
Co.. 200 N.E. 891. 

Mont.—Davies v. Montana Auto 
Finance Corporation, 284 P. 267. 
86 Mont. 600—Stanton v. Occi¬ 


dental Life Ins. Co., 261 P. 620, 
626, 81 Mont. 44, citing Corpus 
Jtirls. 

Nev.—Federal Mining 4k Engineer¬ 
ing Co. V. Poliak, 85 r.2d 1008. 
N.J.—Internal Water Heater Co. v. 
Burns Bros., 176 A. 380, 114 N.J. 
Law 268—Erie R. Co. v. S. J. 
Groves 4k Sons Co., 176 A. 377. 114 
N.J.Law 216—Elfenbein v. Lucken- 
bach Terminals. 166 A. 91, 111 N. 
J.Law 67—Feist 4k Feist v. A. 4k A. 
Realty Co., 146 A. 478, 106 N.J.Law 
461—Shaten v. American Nat. 
Bank of Camden. 157 A. 128, 109 
N.J.Bq. 307. 

N.T.—Rocky River Development Co. 
V. German-American Brewing Co., 
184 N.Y.S. 155, 193 App Dlv. 197, 
appeal dismissed 130 N.E. 906, 230 
N.y. 690. 

N.C.—Citizens* Lumber Co. v. Elias, 
154 SE. 64. 199 N.C. 103—Morris 
v. Basnlght, 102 S.E. 389, 179 N.C. 
£98. 

Okl.—Mid-West Chevrolet Corpora¬ 
tion V. Noah, 48 P.2d 283, 173 Okl. 
198—Gladys Belle Oil Co. v. Clark, 
296 P. 461, 147 Okl. 211—Roxana 
Petroleum Co. of Oklahoma v. 
Goldrick. 242 P. 228, 113 Okl. 298— 
Levy v. Continental Supply Co., 
223 r. 833. 101 Okl. 144. 

Pa.—Bluniberg v. Broad Street Trust 
Co. 198 A. 27, 329 Pa. 471—Ham- 
aker v. Fulton Farmers* Ass’n, 114 
A. 627, 271 Pa. 465—McBride v. 
Western Pennsylvania Paper Co., 
106 A. 720, 263 Pa. 345—KoEune 
V. State Bank of Schuylkill Haven, 
4 A 2d 234, 134 Pa-Super. 108— 
Aronsky v Byron Silk Mills, 97 Pa. 
Super. 561—Kalbach v. Marine- 
Galligan Co, 92 Pa.Super. 185— 
Lovison 4k Co. v. Pine Ridge Coal 
Co., 80 Pa Super. 202—^West Side 
Bank v. Beaver Valley Coal Co., 
10 Pa.Dist. 4k Co. 76—Wood Co. v. 
McCutcheon, 86 Pa.LJ. 196. 

Tex.—^West Texas Utilities Co. v. El¬ 
lis, Civ.App., 102 S.W.2d 234, error 
granted—^Lyons v. Texorado Oil 4k 
Gas Co., Civ App., 91 S W.2d 376, 
error refused—Itasca Roller Mill 
4k Elevator Co. v. AVooten, Civ.App., 
246 S.W. 678. 

Utah.—Aggeller & Musser Seed Co. 

V. Blood, 272 P. 933. 73 Utah 120. 
Va.—A. I. M. Percolating Corporation 

V. Ferrodine Chemical Corporation, 
121 S.E. 442, 139 Va. 366—Alta¬ 
vista Cotton Mills v. Lane, 112 S E. 
637, 133 Va. 1. 

Wash.—Mercy v. A, I. Hall 4k Son, 
31 P.2d 1009, 177 Wash. 338— 

Belcher v. AVobb, 29 P.2d 702, 176 
AVash. 446—Keyes v. Citizens' State 
Bank of Auburn, 224 P. 2, 128 
Wash. 658. 

Wis.—Schilling v. Milwaukee Bed¬ 
ding Co., 221 N.AV. 743, 197 Wis. 
250—Northern Minnesota Dairy 
Farm Land Co. v. Ilaswell, 189 N. 

W. 263, 177 Wis. 635. 

Wyo.—Morton v. Lovell Bldg. Co., 

SOI 
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297 P. 799, 806, 48 Wyo. 81, citing 
Corpus Juris. 

14a C.J. p 387 note 40. 

Measou for mis 

Courts will not aid a corporation to 
procure benefits by conduct that is 
repugnant to every sense of Justice 
and fair dealing.—McCay v. Luzerne 
4k Carbon County Motor Transit Co., 
189 A. 772, 125 Pa.Super. 217. 

XuformalltleB of sssoutlon of con¬ 
tract are waived and the contract 
ratified by acceptance of benefits.— 
A. I. M. Percolating Corporation v. 
Ferrodine Chemical Corporation, 124 
S.E. 442, 139 Va. 366. 

▲equissosues iu bsusllolal aets 

Where the unauthorized acts of a 
corporate agent are for the benefit 
of the corporation, Its acquiescence 
and acceptance of i^uch acts will be 
found from slight acts on the part 
of the corporation, reasonably ac¬ 
counted for only on the supposition 
of acceptance.—In re Grocers* Bak¬ 
ing Co., D.C.Ala., 266 F. 900, affirm¬ 
ed, C.C.A.. Eggleston v. Birmingham 
Trust 4k Savings Co.. 277 F. 1015. 

Bs facto ottosr 

Corporation receiving benefits of 
transactions through acts of de facto 
officers may not deny their authority. 
Cal —American Concrete Units Co. v. 
National Stone-Tile Corporation, 1 
P.2d 1084, 115 Cal.App. 601. 

AVis.—Perfex Radiator Co. v. Goetz. 

191 N.W. 755. 179 Win. 338 
SuAclout showing of such ratifleatlou 

(1) Acceptance by seller of down 
payment and sales contract procured 
by district manager of corporation 
used by seller, unknowm to buyer, to 
make sales.—Hedman v. Security Ti¬ 
tle 4k Guaranty Co., 281 N.Y.S. 665, 
245 App.Div. 224 

(2) Brokerage contract where cor¬ 
poration entered into tran.saction 
with party produced by broker. 

Cal.—Davis v. Pacific Studios Corpo¬ 
ration, 258 r. 440, 84 Cal.App. 611 
—Butler V. Solano Land Co., 188 
P. 1U19, 46 Cal.App. 171. 

Utah —Brooks v. Geo. Q Cannon 
Ass'n, 178 P. 589, 63 Utah 304. 

Va—McDermott v. Fairmont Gas 4k 
Light Co., 108 SE. 264, 88 AV.Va. 
692. 

W.Va.—Chafln v. Main I.sland Creek 
Coal Co.. 102 SE. 291, 85 AV.Va. 
459. 11 A.L.R. 657. 

(3) Lease W'here corporation col¬ 
lected rents due thereon.—Clark 
Ueally Co. v. Douglas. 212 P. 466, 46 
Nev. 378. 

(4) i*urchasc of real estate where 
corporation accepted and recorded 
deed thereto.—Murphy v. Frank P. 
Miller Corporation. 200 N.AA". 974, 229 
Mich. 162. 

(5) Unauthorized loan where cor¬ 
poration received interest and later 
foreclosed mortgage. — American 
Trust Co. V. Nether lands-American 
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with all th« liabilities and burdens resulting there¬ 
from,®! and in some jurisdictions this rule obtains 
by virtue of statutory provisions to that effect.®^ 
Thus the corporation is liable on the ground of rat¬ 
ification where, with knowledge of the facts, it ac¬ 
cepts the benefit of services rendered under an un¬ 


authorized contract of employment;®* * where it 
takes possession of, and exercises rights of own¬ 
ership over, property received under an unauthoriz¬ 
ed contract;®^ where it accepts and retains the 
benefits or proceeds of a note or trade acceptance 
irregularly executed or indorsed;®® or where it re 


Mortg. Bank, 276 S.W. 1030. 169 Ark. 
867. 

(6) Unauthorized sale of corporate 
property where the corporation ac¬ 
cepts and retains the proceeds or 
other benefits thereof.—Bourn v. 
Dobbins, 116 S.E. 424, 92 W.Va. 263 
—McDermott v. Fairmont Gas & 
Jjight Co., 108 S.E. 264. 88 W.Va. 692. 

(7) Agreement to waive priority of 
corporation's lien on a ship, of which 
it was part owner, in favor of a 
mort^apre for advances, where corpo¬ 
ration received the amount loaned 
on the mortpragre and never repudiat¬ 
ed the transaction.—^The Egreria. C. 
C.A.Or.. 294 P. 791. 

(8) Contract of purchase of a busi¬ 
ness where corporation asserted ti¬ 
tle to groods, and appropriated prop¬ 
erty.—Holsteln-Harvey-Kirk Co. v. H. 
Kirk & Sons, 142 S.R 373 150 Va. 
82. 

(9) Contract to employ Injured 
person for life where corporation ac¬ 
cepted release of liability to injured 
employee given under the contract.— j 
Standard Oil Co. v. Nickerson. 138 
So. 55, 103 Fla. 701. 

(10) Where corporation had full 
notice of a bond Issued by its agent 
and received the premium, retaining 
it for two months.—^Alabama Fidel¬ 
ity & Casualty Co. v. Jefferson Coun¬ 
ty Savings Bank, 73 So. 918, 198 Ala. 
5r.7. 

(11) Where third persons invest 
money in improving property of cor¬ 
poration with knowledge and consent 
of its officers and by their induce¬ 
ments, and benefits are received by 
corporation, it will be estopped to de¬ 
ny validity of mortgage taken by 
such third person to secure his in¬ 
vestment; such estoppel, however, 
will be limited to security for 
amounts expended, and corporation 
will not be enjoined from forfeiting 
lease as against lessee not party to 
litigation.—Park Addition Co. v. Bry¬ 
an, 228 P. 959. 102 Okl. 205. 

61. Ariz.—Hartman v. Oat man Gold 

Mining & Milling Co., 198 P. 73 7, 

22 Ariz. 476. 

Cal.—^American Concrete Units Co. v. 

National Stone-Tile Corporation, 1 

F.2d 1084, 115 Cal.App. 501. 

Ga.—^Mathews v. Fort Valley Cotton 

Mills, 176 S.E. 505, 179 Ga. 580. 
Ky.—Southeastern ]L<and Co. v. Jon- 

nard, 249 S.W. 789. 198 Ky. 604. 
Minn.—Gasser v. Great Northern Ins. 

Co.. 176 K.W. 484, 145 Minn. 205. 


Okl.—Okmulgee Coal Co. v. Hinton, 
218 P. 319. 95 Okl. 92. 

14a C.J. p 388 note 41. 

Partial ratlfloatioa not permitted 

(1) The corporation may not ac¬ 
cept the benefit of its agent's ac¬ 
tion and at the same time repudiate 
the burdens attached thereto inas¬ 
much as it may not ratify only part 
of the contract but must accept it 
in toto. 

Minn.—Gasser v. Groat Northern Ins. 

Co.. 176 N.W. 484. 145 Minn. 205. 
N.Y.—Levltas v. Yarmel Realty Cor¬ 
poration. 216 N.Y.S. 419, 127 Misc. 
627. 

Tex.—Goldstein v. Union Nat. Bank, 
213 S.W. 584, 109 Tex. 555. answers 
to certified questions conformed to 
Goldstein v. Union Nat. Bank of 
Dallas, Civ.App., 216 S.W. 409. 

(2) Partial ratification generally 
.see supra 8 1014. 

Beprosaatations of ago&t 

A corporation accepting the bene¬ 
fits of a contract entered into bv 
an agent on its behalf may not dis¬ 
claim representations by which it 
was procured even though such rep¬ 
resentations were unauthorized. 
Ala.—J. B. Colt Co. v. Price, 97 So. 
696. 210 Ala. 189. 

Mich.—^Wlckstrand v. Nelson, 263 N. 
W. 404, 273 Mich. 393—Sharrar v. 
Wayne Sav. Ass’n, 236 N.W. 833, 
254 Mich. 456. 

N.Y.—Rocky River Development Co. 
V. Gcrman-American Brewing Co., 
184 N.Y.S. 166, 193 App.Dlv. 197, 
appeal dismissed 130 N.E. 906, 230 
N.Y. 690. 

Va.—Duncan v. Carson. 103 S.E. 665, 
127 Va. 306, affirmed 106 S E. 62, 
127 Va, 306. 

W.Va.—Cumberland Co-op. Bakeries 
v. Lawson, 112 S.E. 668, 91 W.Va. 
245. 

14a C.J. p 388 note 41 (a] (4). 
Knowledge of agent 

If corporation claims benefit of act 
of sole official acting for it. It be¬ 
comes subject to consequences of his 
knowledge.—^Knobley Mountain Or¬ 
chard Co. V. People's Bank of Keyser, 
129 S.E. 474. 99 W.Va. 438, 48 A.L. 
R. 469. 

62. Cal.—Pacific Factors v. St. Paul 
Hotel, 299 P. 88. 113 Cal.App. 657 
—^Weinberg Co. v. Heller, 239 P. 
358, 73 CabApp. 769. 

Okl.—Oklahoma City General Hospi¬ 
tal v. Weathers, 294 P. 98, 147 Okl. 
25—Union State Bank of Shawnee 
V. Housel, 256 P. 29. 124 Okl. 294. 
14a C.J. p 389 note 42. 
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63. Ill.—See Garmire v. McDonough 
& Co., 197 lll.App. 527. 

Iowa.—Bertholf v. Fisk, 166 N.W. 
713, 182 Iowa 1308. 

La.—Labatt v. Louisiana Adjustment 
Bureau. App., 185 So. 702. 

N.J.—Reynler v. Associated Dyeing 
& Printing Co., 184 A. 780. 116 N.J, 
Law 481, 104 A.L.R. 1002. 

N.Y.—Palmer v. New York Herald 
Co.. 239 N.Y.S. 619, 228 App.Dlv 
176. 

S.D.—Engler v. Ipswich Printing C'o. 
256 N.W. 132. 

Wash.—^Weaver v. General Metals 
Merger, 9 P.2d 778, 167 Wash. 451 
—I'eabody v. Pioneer Sand & Grav¬ 
el Co., 2 P.2d 714. 164 Wash. 26 

14a C.J. p 389 note 43. 

▲ooeptaaos of sorvlcoB of attorney 

U.S.—Bostwlck V. Mutual Life Ins 
Co. of New York, Fla,, 251 F. 36. 
163 C.O.A. 286. 

Cal.— Patterson v. Realty Holding 
Corporation of California. 10 P.2d 
174, 122 Cal.App. 402. 

Okl.—Negim A Co. v. Harp, 226 P 
347, 98 Okl. 261. 

14a C.J. p 389 note 43 [bj. 

Bervloes of public accountant 

N.C.—ReHpe.<iH v. Rex Spinning Co.. 
133 S.E. 891, 191 N C. 809. 

Or.—Kae v. Heillg Theater Co.. IS.'^i 
P. 909, 94 Or. 408. 

Serrioes of arohlteot 

Okl.—Oklahoma City General Hospi¬ 
tal V. Weathers, 294 P. 98. 147 Old 
25. 

64. Cal.—Zenos v. Britten-Cook Land 
& Live Stock Co., 242 P. 914, 76 
Cal.App. 299. 

Ga.—Campbell Coal Co. v. Manches¬ 
ter Baptist Church, 169 S.E. 59. 
46 Ga.App. 729. 

Ky.—Enterprise Foundry & Ma<iiin«‘ 
Works v. Miners' Elkhorn Coal Co.. 
45 S.W.2d 470, 241 Ky. 779. 

La.—Slevena-Davis Co. v. Liberty In¬ 
dustrial Life Ins. Co., 126 So. 249. 
12 La.App. 577. 

Mo,—Cut Rate Woolen Co. v. U. S 
Tailoring Co., App., 267 S.W. 969. 

Va.—Southern Amusement Co. v. Fer- 
rell-Bledsoe Furniture Co., 99 S.E. 
716, 125 Va. 429. 

14a C.J. p 389 note 44. 

Betainlng possMsioa undar unauthor- 
ised laasa 

Ark.—McMillan v. Marathon Oil Co., 
68 S.W.2d 473, 188 Ark. 937. 

66. U.S.—Murray v. Shipman Koal 
Co.. aC.A.Pa., 270 F. 740. 

Cal.—First Nat. Finance Corporation 
V. Five-O Drilling Co., 289 P. 844. 
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ceives and retains the benefit of money irregularly 
or unauthorizedly borrowed on its behalf,®® 

Limitations of rule. The general rule as to rati¬ 
fication by acceptance of benefits, of course, applies 
only where the corporation through its proper offi¬ 
cers has knowledge of the facts, and not where it 


receives and retains the benefits of the unauthorized 
act or contract in ignorance of the facts, and repu¬ 
diates the act or contract when it acquires knowl¬ 
edge thereof,®^ but such knowledge may be imputed, 
and slight circumstances may suffice for this pur¬ 
pose where the unauthorized act is clearly benefi¬ 
cial.®® The general rule also does not apply where 


209 Cal. 669—Cook v. Central Men¬ 
docino County Power Co., 286 P. 
736, 104 Cal.App. 554—^Ebner v. 
West Hollywood Transfer Co., 187 
P. 114, 45 Cal.App. 186. 

Conn.—Mercer v. Steil, 117 A. 689. 
97 Conn. 583. 

Fla.—Grand Lodge, Knights of Pythi¬ 
as of Florida, v. State Bank of 
Florida. 84 So. 628. 79 Fla. 471. 
Oa.—The Black Walnuts v. First 
Nat. Bank, 185 S.E. 726. 63 Oa. 
App. 316—Helping Hand of Good 
Samaritan v. Bank of Smithville, 
126 SE. 794, 33 Oa.App. 285. 

Ill.—Illinois Tractor Co. v. English. 
235 Ill.App. 462. 

Ky.—I»rreco v. Burns* Adm'r, 81 S.W. 
2d 881, 258 Ky. 839—Paducah 

Newspapers v. Goodman, 65 S.W. 
2d 990. 251 Ky. 764. 

La.—Administrators of Tulanc Ed¬ 
ucational Fund V. B. G. Carbajal. 
Inc., 156 So. 416, 180 La. 365. 
Mich —^Vandcr Meer v. Weurdlng, 198 
N.W. 828. 227 Mich. 46—National 
Security & Trust Co. v. Niles In¬ 
visible Door Check Co., 193 N.W. 
199, 222 Mich. 510. 

Mo.—Buffalo Trust Co. v. Producers* 
Exchange No. 148, California, Mo., 
23 S W.2d 644, 224 Mo.App. 199— 
PathO Exchange v. McBlroy. App., 
243 S.W. 430—^Magnolia Compress 
& Warehouse Co. v. St. Louis Cash 
Register Co., 210 S.W. 125, 201 Mo. 
App. 201. 

N.C.—Cardwell v. Garrison, 103 S.E, 
3, 179 N.C. 476—Phillips v. Inter¬ 
state Land Co., 97 S.E. 417, 176 
N.C. 614. 

Pa.—Martin v. Interstate Lumber 
Co., 103 A. 613, 260 Pa. 218. 

Utah.—Baker v. Qlonwood Mining 
Co., 21 P.2d 889, 82 Utah 100. 

Va.—D. Humphreys & Son v. Brough¬ 
ton. 141 S.E. 764, 149 Va. 789. 
Wash.—Mallolte v. Pohlman Inv. Co., 
88 P.2d 357, 179 Wash. 664—Stil- 
well V. Henry C. Merriam Co., 219 
P. 836, 127 Wash. 116. 

14a C.J. p 389 note 45. 

Zatsat la aiaklag loaa 

When notes of a corporation, un¬ 
authorized by it issued by Its treas¬ 
urer to make good hJs shortage, were 
discounted, and the amounts there¬ 
from placed to the credit of the com¬ 
pany, it received such benefit as 
would make it liable unless the per¬ 
son who furnished the money knew 
the clrcumstan<*es and Intended the 
transaction to be a loan for the de¬ 
faulting officer.—^Hamaker v. Fulton 


Farmers* A88*n, 114 A. 627, 271 Pa. 
466. 

50. U.S.—Blelaskl v. Fordham Nat. 
Bank in New York, D.C.N.T., 14 F. 
Supp. 971, affirmed, C.C.A.. Blelas¬ 
kl V. Bronx County Trust Co., 83 F. 
2d 1006, certiorari denied Bronx 
County Trust Co. v. Bielaski, 57 S. 
Ct. 26. 299 U.S. 663, 81 L.Ed. 415. 
Ind.—^Downey v. People’s State Bank. 

194 N.E. 793, 101 Ind.App. 121. 

La.—Gueydan v. T. P. Ranch Co., 100 
So. 641, 166 J^. 397. 

Pa.—Miller v. South Hills Lumber & 
Supply Ca, 6 A.2d 92. 334 Pa. 293. 
W.Va.—Hartley v. Ault Woodenware 
Co.. 97 S.E. 137, 82 W.Va. 780. 

14a C.J. p 390 note 46. 
matlfloatioa held infarrsd 

(1) Retention of proceeds of un¬ 
authorized or irregularly executed 
pledge, trust deed or mortgage. 

U.S.—Rubenstein v. Nourse, C.C.A. 
Mo., 70 F.2d 482—^In re Pratt Laun¬ 
dry Co., D.C.Conn., 1 F.2d 982—Cen¬ 
tral Union Trust Co. v. Appala¬ 
chian Corporation, D C Ga.. 300 F. 
397, affirmed, C.C.A., West v. Cen¬ 
tral Union Trust Co., 2 F.2d 686— 
American Clearing Co. v. Walkill 
Stock Farms Co., D.C.Fla., 293 F. 
68—In re Grocers* Baking Co, D. 
CAla., 266 F. 900, affirmed, C.C.A., 
Eggleston v. Birmingham Trust & 
Savings Co., 277 F. 1015. 

Ga.—Georgia Hussars v. Haar, 118 S. 
E. 663, 166 Ga. 21—Citizens* Trust 
Co. V. Butler, 108 S.E. 468, 152 Ga. 
80. reversing 103 S.E. 862, 25 Ga. 
App. 623, vacated 109 S.E. 301, 27 
Ga.App. 623. 

La.—Liverpool & London & Globe 
Ins. Co. v. Aleman Planting & Mfg. 
Co., 117 So. 554, 166 La. 457. 

Nev.—Federal Mining & Engineering 
Co. V. Poliak, 85 P.2d 1008. 

Okl.—Union State Bank of Shawnee 
V. Housel, 256 P. 29. 124 Okl. 294. 
14a C.J. p 387 note 40 [c]. 

(2) A corporation cannot contest 
its full liability on bonds issued on 
the ground that they were authorized 
to be sold only at par where after 
notice of the price at which the 
bonds were offered, made no objec¬ 
tion and received and retained ninety 
per cent of their par value, with the 
accrued interest.—Central Trust Co. 
of Illinois V. Cassidy, D.C.Conn., 300 
F. 386. 

57. Ala.—Alabama Fidelity & Casu¬ 
alty Co. V. Jefferson County Sav¬ 
ings Bank, 73 So. 918, 198 Ala. 
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667—^University Chevrolet Co. v. 
Bank of Moundvllle, 150 So. 557, 
659, 25 Ala.App. 506, citing Corpus 
Juris', and certiorari denied 150 So. 
560, 227 Ala. 516. 

Cal.—Bourne v. Root, 13 P.2d 1066, 
1068, 125 Cal.App. 461, citing Oor- 
pns Jnris. 

Mass.—Sears v. Corr Mfg. Co„ 136 N. 

E. 266, 242 Mass. 395. 

Mont.—^Alward v. Broadway Gold 
Minink Co.. 20 P.2d 647. 94 Mont. 
46—Stanton v. Occidental Life Ins. 
Co., 261 P. 620. 626, 81 Mont. 44, 
citing Corpus Juris. 

N.M —Burguete v. G. W. Bond & Bro. 
Mercantile Co., 85 P.2d 749. 43 N. 
M. 97. 

Okl.—Okmulgee Coal Co. v. Hinton. 
218 P. 319, 321. 95 Okl. 92, citing 

Corpus Juris. 

Pa.—Campbell v. Latona Building A 
Loan Ass'n, 92 Pa.Super. 436. 

RI —Anderson v. Johnson, 119 A. 
642, 45 R.I. 17. 

Utah.—Aggeller A Musser Seed Co. 

V. Blood, 272 P. 933, 73 Utah 120. 
14a C.J. p 390 note 47. 

Knowledge of facts generally see 
supra I 1015. 

Votlos of claim 

The fact that corporation knew 
that individuals claimed to have en¬ 
tered into an oral contract with cor- 
poration*s general manager, which 
was beyond his authority to make, 
did not mean that corporation knew 
that such contract actually existed, 
so as to force it to surrender the 
benefits thereof or be bound.—Bur¬ 
guete v. G. W. Bond A Bro. Mercan¬ 
tile Co., 85 P.2d 749, 43 N.M. 97. 
Additional salary 

Corporation accepting plaintiff’s 
services and paying salary claimed 
did not ratify president’s contract to 
pay additional salary of which cor¬ 
poration knew nothing.—Vredenburg 
v. International Trade Exhibition, 
117 So. 437, 166 La. 390. 

Aoosptauos of rant 
Corporation did not ratify unau¬ 
thorized lease, entered into by only 
two of the three directors without 
third director having knowledge 
thereof, by acceptance of rent, where 
third director did not know that mon¬ 
ey so received was for rent.—T 1’ 
Ranch Co. v. Gueydan & Kiley, 87 
So. 234, 148 La. 455. 

58. Ark.—Cleburne County Bank v. 
Butler Gin Co., 42 S.W.2d 769, 184 
Ark. 503. 



§ 1020 


CORPORATIONS 


19 C.J.S. 


no benefits result from the transaction,or where count of such benefits,as where it pays interest 

it receives the benefits under a separate and distinct under an unauthorized contract,®® or makes pay- 

transaction;®® and it has been held in a few deci- ments on a note executed or indorsed on its behakf 

sions not to apply to a contract which must be au- without authority;®® but an unauthorized payment, 

thorized in k formal manner.®^ Of course, the con- even though from corporate funds, does not have 

tract must he one within the charter powers of the this efTect.®^ 

corporation.62 The acceptance and retention of ^^^e a corporation has re- 

benefits has been held in several cases, on various ^^e benefits of an unauthorized transaction it 

other grounds, not to effect a ratification.«3 repudiate such transaction without offering 

Payments, A ratification will be implied particu- to place the other party in statu quo by a return of 

larly where, in addition to receiving the benefits of the property or other benefit which it has so rc- 

the unauthorized transaction, the corporation, with ceived,®® and if it docs not offer to make such 


full knowledge of the facts, makes 

59. Ill.—^People ex rel. Nelson v. 
People's Bank &, Trust Co. of Uock- 
ford, 271 Ill.App. 41, transferred 
189 N.E. 299, 355 Ill. 336. 

La.—^Beneficial Loan Soc. of New Or¬ 
leans v. Strauss, App., 148 So. 85. 
Mo.—Grafeman Dairy Co. v. North¬ 
western Bank, 288 S.W. 359, 315 
Mo. 849. 

Wash.—Hill S.vrup Co. v. Marine 
Nat. Bank, 223 P. 595, 128 Wash. 
509. 

14a C.J. p 390 note 48. 

Claim of zl^t 

If corporation was entitled to what 
it received, ratification of agrent's un¬ 
authorized act cannot be predicated 
on retention.—Oilman v. P. O Bailey 
Carriage Co., 141 A. 321, 127 Me. 91. 

Frooeeda of aoto 

President’s unauthorized execution 
of note for money received from 
payee was held not ratified by corpo¬ 
ration’s acceptance of benefits, where 
It was not shown that money reach¬ 
ed corporation’s treasury or was used 
for corporate purposes —Alward v. 
Broadway Gold Mining Co., 20 F.2d 
647, 94 Mont. 45. 

Small purchaso 

Purchase by one from the corpora¬ 
tion of small amount of goods on as¬ 
surance of director that exclusive 
sales contract was all right was not 
receipt of benefits by corporation 
working ratification of director’s 
acts.—Magnavox Co. v. Jones, 286 P. 
1084, 105 Cal.App. 98. 

eOii N.Y.—^Alex Qrossmann & Co. v. 
Merchants Refrigerating Co., 5 N. 
Y.S.2d 494, 255 App.Dlv. 146. 

Pa.—McKibbin v. Hullon Dyeing, etc., 
Co., 76 A. 1038, 227 Pa. 153. 

14a C.J. P 390 note 49. 

Claim under another oontraot 

Retention by corporation of assign¬ 
ments of patents from employee, was 
held not ratification of officer's un¬ 
authorized oral life employment con¬ 
tract, where corporation claimed as¬ 
signments under prior written con¬ 
tract, and only knew of claims con¬ 
cerning oral contract.—General Paint 
Corporation v. Kramer, C.C.A.Okl., 67 


payments on ac- | restoration with 

F.2d 698, certiorari denied Kramer v. 
General Paint Corporation, 53 S.Ct. 
10, 287 U.S. 605, 77 L.Ed. 526. 

Oftoer trustee ex mSlefloio 
That defendant corporation receiv¬ 
ed profits made by former manager, 
operating plant under claim of own¬ 
ership. did not affect question of his 
agency In employee’s suit for inju¬ 
ries.—State ex rel. Mountain Grove 
Creamery, Ice & Electric Co. v. Cox, 
286 S.W. 368. 315 Mo. 619, quashing 
in part Vaughn v. Mountain Grove 
Creamery, Ice & Electric Co., App., 
275 SW. 592. 

61. N.J.—Stammclman v. Interstate 
Co., 170 A. 595, 112 N.J.Law 342, 
reversing 166 A. 724, 111 N.J.Law 
122 . 

14a C.J. p 390 note 50. 

6B. Ala.—^Alabama Fidelity & Cas¬ 
ualty Co. V. Jefferson County Sav¬ 
ings Bank, 73 So. 918, 198 Ala. 567. 

63. U.S.—In re Malko Milling & 
Lighting Co., D C.Md., 32 F.2d 825. 
Xatifleatloa held not inferred 

(1) Sale by a corporation of a 
half interest in certain land is not 
a ratification of an officer’s unau¬ 
thorized agreement with a broker to 
procure a purchase for the entire 
land even though the sale which was 
made was facilitated by the broker. 
—Dallas Joint Stock Land Hank of 
Dallas v. Colbert, Civ.App., 98 S W. 
2d 239, reversed on other grounds 
Colbert v. Dallas Joint Stock Land 
Bank of Dallas, 102 S.W.2d 1031, 129 
Tex. 236. 

(2) That defendant corporation had 
received from coal purchasing corpo¬ 
ration part proceeds of coal upon 
resale was held, without more, not to 
amount to ratification of contracts so 
as to hold defendant as principal.— 
Long V. Lehigh Coal & Navigation 
Co. of New England, 140 A. 871, 292 
I»a. 164. 

(3) That street railroad used mon¬ 
ey received on a promissory note ex¬ 
ecuted by the corporation owning all 
Its stock in making permanent im¬ 
provements on its road was no rat¬ 
ification of the unauthorized agree- 
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n a reasonable time after knowl- 

ment by its president that railroad 
would pay the note where the money 
was not received from the lender and 
the latter had knowh^dge that the 
company had no authority to con¬ 
tract the loan.—Bankers' Trust Co. 
V. International Ry. Co., 202 N Y S 
561, 207 App.Dlv. 679, affirmed 147 
N.E. 220, 239 N.Y. 619. 

(4) Corporation accepting deeds to 
realty did not ratify secretary's sign¬ 
ing agreement providing for corpo¬ 
rate assumption of personal liabili¬ 
ties of secretary and another, where 
corporation's acts were con.Histent 
with theory that corporation took 
realty subject only to trust deeds.— 
Mogan V. Neighbor’s Lumber Yard, 
291 P. 603, 108 Cal.App. 495. 

64. Cal.—California Nat. Supply Co. 
V. Flack, 190 P. 634, 183 Cal. 124, 

Ind,—^Downey v. People’s State Hank, 
194 N.E. 793. 101 Ind.App. 121 
N.Y.—Spitzer v. Born, Inc., 186 N.Y. 
S. 875, 194 App.Dlv. 739. reversing 
182 N.Y.S. 327, 111 Misc. 595. 

14a C.J. p 390 note 52. 
matifloatloa implied 

(1) Where corporation acceptect 
goods and paid for them at the in¬ 
creased price agreed on by Its presi¬ 
dent, for one season and part pf 
another.—^Western Lithograph Co. v. 
Vanomar Producers, 197 P. 103, 185 
Cal. 366. 

(2) Payment of part of price of 
motor bus by check signed by pres¬ 
ident and secretary was ratification 
of unauthorized purchase by vice 
president.—^Wichita Motors Co. v. 
Homefolks Co., 4 La.App. 611. 

(3) Other instances see 14a C.J. 
p 390 note 52 [a]. 

65. N.C.—^White v. K. B. Johnson & 
Sons, 172 S.E. 370, 206 N.C. 773. 

14a C.J. p 390 note 53. 

66. Cal.—California Nat. Supply Co. 
V. Flack, 190 P. 634. 183 Cal. 124. 

14a C.J. p 391 note 54. 

67. Mont.—^Alward v. Broadway 
Gold Mining Co.. 20 P.2d 647, 94 
Mont. 45. 

66. Ky.—Haskett v. Ohio Valley 
Banking & Trust Co., 281 S.W. 
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edge of the facts it ratifies the transaction,®® un¬ 
less conditions are such when it first acquires knowl¬ 
edge of the facts that it cannot in justice to itself 
repudiate the whole of the transaction,'^® or has so 
changed its position as to be incapable of making 
restitution but where the corporation when noti¬ 
fied of the unauthorized transaction disavows it, the 
fact that the other party allows the corporation to 
retain the property received by it, although the 
agent offers to return it, does not effect a ratifi¬ 
cation.*!^ 2 

§ 1021. — By Prosecuting Suit 

Suit prosecuted by a corporation having full knowl¬ 
edge of the facts to enforce rights in a transaction un- 
authorizedly entered into on its behalf effects a ratifica¬ 
tion thereof, although not necessarily discharging a 
wrongdoing agent from liability to it. 

A corporation ratifies a transaction which has 
been irregularly or unauthorizedly entered into on 
its behalf, where, with full knowledge of the facts, 
it seeks to enforce its rights thereunder by prose¬ 
cuting a suit for that purpose an action of 
contract by a crirporation against a third person to 
whom its treasurer has loaned its funds in breach 
of his trust docs not ratify the act of the treasurer 
in such a manner as to discharge him from liabilit}' 
to the corporation.^^ 

§ 1022. Time for Ratification 

Ratification to be effective must be made within ‘a 


reasonable time and before repudiation by the other 
party. 

As in other cases of agency, a ratification by a 
corporation may ordinarily be made within a rea¬ 
sonable time.*^® An unauthorized act or contract 
may generally be ratified at any time before the oth¬ 
er party thereto repudiates it,*^® and, where the oth¬ 
er party repudiates the transaction before it is 
brought to the attention of the proper ratifying of¬ 
ficer or agent, there is nothing for him to ratify.'^’^ 

§ 1023. Effect of Ratification 

Except at to Intervening rights of Innocent third 
persons, the ratification of an unauthorized act or con¬ 
tract relates back to the time the act or contract was 
entered into, the rights and liabilities of the parties be¬ 
ing the same as though previous authority existed, and 
generally the corporation or one claiming thereunder is 
thereafter estopped to deny the agent’s authority and 
to repudiate the transaction, but ratification cannot re¬ 
late back so as to validate a void transaction. 

As in other agencies, as a general rule the ratifi¬ 
cation of an act or contract which has been entered 
into on behalf of a corporation, without proper au¬ 
thority therefor, relates back to the time when the 
act or contract was entered into and makes it ef¬ 
fective from that time, and the parties stand in the 
same position, in respect of rights and liabilities 
arising out of the act or contract as though it had 
been previously authorizedthereafter the cor¬ 
poration is liable under the unauthorized act or con- 


1022, 214 Ky. 41—Southeast* rn 

Land (’’o V. Jotinard. 249 SW 789, 
l;»S Ky. 604, 

Mo—Johnson v. Farinors’ & Mor- 
r’iiant.s’ Hank of Montrose, App., 

2S7 s.w. s:ir. 

Tox —Delaware Punch Co. of Anior- 
len V Ilelnarz. (’’iv App., 61 S.W. 
2d 125, error refused. 

Utah—llaker v. CJlenwood Mining 
Co, 21 P.2d 889, 82 Utah 100. 
W.Va—need v. I'iatt Development 
(’o, 164 SK 849, 112 W.Va. 814. 
14a C.J. p 391 note 66. 

Katiilcatlon in part giuierally see su¬ 
pra S 1014. 

69. U.S.—W. H. Markell & Co. v. 

Mutual Ben. Life In.s. Co., C.C.A. 
Or.. 63 F.2d 193. 

Ill.—Ro.senfold v. Inland Iron Works, 
267 Ill.App. 254 

Ky.—Baskelt v. Ohio Valley Bank¬ 
ing & Tru.st Co.. 281 S.W. 1022. 214 
Ky. 41. 

Ohio—London St Laneashire Indem¬ 
nity Co. of America v. Fairbanks 
Steam Shovel Co.. 147 N.E. 329, 112 
Ohio St. 136. 

14a C.J. p 391 note 67. 

7a Cal.—Palo Alto Mut. Bldg., etc., 
Assoc. V. I’alo Alto First Nat. 
Bank, 164 P. 1124, 33 Cal.App. 214. 


Defalcations 

Where a manager of branch office 
who had no sueh authority .signed 
notes in the business name of the 
br,aneh and obtained money sufficient 
to cover in part shortages and paid 
said money to the corporal ion, the 
corporation which in good faith re¬ 
ceived the money without notice of 
the manager's wrongful act is not 
liable to the payee—Guaranty Bank 
& Trust Co. V. Beaumont Cadillac 
Co. TexCiv.App., 218 S W. 638. dis- 
mi.ssod for want of jurisdiction. 

71. N.M.—Burguete v. G. W. Bond 
& Bro. Mercantile Co., 86 P.2d 749, 
43 N.M. 97. 

72. Or.—Bessler v. Derby, 157 P. 
791, 80 Or. 513. 

73. US—Gross v. Regor Finance 
Co, C.C.A.Fla.. 96 F.2d 37. 

Ga.—Mathews v. Port Valley Cotton 
Mills, 176 S.E. 505. 179 Ga. 580. 
Ky.—Catlettsburg St Buchannnn Tel¬ 
ephone Co. V. Bond, 89 SW.2d 859. 
262 Ky. 106, 

Tex.—Lyons v. Texorndo Oil & Gas 
Co.. Clv.App.. 91 S.W.2d 376, error 
refused. 

Wis.—Carl Miller Lumber Co. v. 

Meyer. 196 N.W. 840, 183 Wis. 360. 
14a C.J. P 391 note 61. 
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Foraolosiira of mortgage on loan 
alleged to be unauthorized is w'lthin 
this rule.—American Trust Co. v. 
Netherlands-American Mortg Bank. 
276 S.W. 1010, 169 Ark. 867. 
XajniiotloiL 

Corporation authorizing officer to 
purchase land ratified provision in 
purchase-money mortgage for partial 
releases by asking injunction to en¬ 
force it.—Schexnayder v. Capital Riv¬ 
erside Acres, 129 So. 139, 170 La. 
714 

74. Mass.—Goodyear Dental Vulcan¬ 
ite Co. V. Caduc, 10 N.E. 483, 144 
Mass. 85. 

75. N.J.—Audenreid v. East Coast 
Milling Co.. 59 A. 577, 68 N.J.Eq. 
450. 

14a C.J. p 391 note 65. 

Time for disavowal see supra S 1019. 

76. Cal.—^Waratah Oil Co. v. Reward 
Oil Co, 139 P. 91. 23 Cal.App 63S 

77. La.—Jackson Brewing Co. v. 
Canton, 43 So. 464, 118 La. 823. 

14a C.J. p 392 note 67. 

78. U.S.—Helvering v. J. L Bran- 
dels & Sons. CC.A. 75 F 2d 487— 
In re Grocers' Baking Co.. D.C. 
Ala., 266 F. 900. affirmed. C.C.A., 
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tract as though it had previously authorized it,^^ 
and it cannot pursue a remedy or offer a defense in¬ 
consistent with the ratification.*® Within this rule 
a ratification validates a defective or informal ex¬ 
ercise of corporate powe^.*^ 

Estoppel. If follows from the above general 
rule that a ratification, except where it is not a val¬ 
id one,** estops the corporation from denying the 
authority of the officer or agent to enter into the 
transaction ratified,** if it is one which the corpo¬ 
ration has power to enter into,*^ and, in the ab¬ 
sence of fraud, from afterward repudiating, or 
questioning the validity of, such transaction,*® es¬ 
pecially where the conditions have become such 
that the parties cannot be restored to their former 
condition.** This estoppel applies to one who 


claims under or through the corporation,**^ such as 
a creditor of the corporation ;** and also to a party 
who purchases the corporate property under a con¬ 
veyance which expressly recognizes the validity of 
the transaction,** unless it is so far illegal as to be 
an absolute nullity.*® The stockholders are es¬ 
topped to repudiate an act or contract which has 
been expressly or impliedly ratified by them.*^ 

Presumption of want of authority. A subse¬ 
quent formal ratification of an act done by an of¬ 
ficer of the corporation docs not have the effect of 
creating the presumption that the act was original¬ 
ly done without authority.** 

Exceptions and limitations to rule. As in agency 
generally, the rules heretofore stated as to the ef- 


EiTf^leston v. Blrminerham Trust & 
Savings Co.. 277 F. 1015. 

Cal.—^Union Oil Co. of California v. 
Pacific Surety Co.. 187 P. 14. 182 
Cal. 69. 

Idaho.—Portland Cattle Loan Co. v. 
Hansen Livestock & Feeding Co., 
251 P. 1051. 43 Idaho 343. 

Ill.—Buildings Development Co. v. 
B/G Sandwich Shops, 278 Ill.App. 
126. 

Iowa.—Frick v. Rockwell City Can¬ 
ning Co., 181 N.W. 475, 192 Iowa 
11 . 

Ky.—Catlettsburg A Buchannan Tel¬ 
ephone Co. V. Bond, 89 S.W.2d 859, 
262 Ky. 106. 

Nev.—Clark Realty Co. v. Douglas, 
212 P. 466, 46 Nev. 378. 

Or.—Emmett v. Astoria Marine Iron 
Works, 192 P. 1113, 97 Or. 632. 
14a C.J. p 392 note 69. 

‘‘Satlflcation** as distinguished 
from “estoppel” overcomes objec¬ 
tion that corporate agent had no 
precedent authority to bind corpo¬ 
ration.—Lyons v. Texorado Oil A Gas 
Co., TPX.Civ.App.. 91 S.W.2d 876, er¬ 
ror refused. 

Snbseqoent mortgage 

Ratification contained in subse¬ 
quent mortgage executed by corpo¬ 
ration of a prior mortgage executed 
by its agents was held to relate back 
to and validate prior mortgage from 
date of its execution.—Gaikema v. 
Bank of Alaska. 8 Alaska, 495, 607, 
citing Corpus Juris. 

79. U.S.—Helvering v. J. L. Bran- 
dels A Sons, C.C.A., 75 F.2d 487-— 
Sweet V. Lang. C.C.A.Minn.. 14 F. 
2d 762. affirming. D.C., 14 F.2d 768. 
Del.—Joseph Greenspon's Sons Iron 
A Steel Co. v. I’pros Valley Gas 
Co., 166 A. 360, 4 W.W.Harr. 667. 
Ind.—Seymour Improvempnt Co. v. 
Viking Sprinkler Co.. 161 N.E. 389, 
87 Ind.App. 179. 

Iowa.—Lex v. Selway Steel Corpora¬ 
tion, 206 N.W. 686, 208 Iowa 792 


—Frick V. Rockwell City Canning 
Co.. 181 N.W. 475, 192 Iowa 11. 
Vt.-—Parker v. Cone, 168 A. 715, 105 
Vt. 426. 

Va.—Eastern Public Service Corpo¬ 
ration V. Funkhouser, 149 S.E. 603. 
163 Va. 128. 

14a C.J. p 392 note 70. 

Sights not Bubjoot to impairment 
Where a lease negotiated by the 
management of a corporation with 
another is expressly ratified by reso¬ 
lution of the directors, other provi¬ 
sions of the resolution could not 
lessen the rights of the other con¬ 
tracting party.—Ford Motor Co. v. 
Hotel Woodward Co., C.C.A.N.T., 271 
F. 625, certiorari denied 41 S.Ct. 637, 
256 U.S. 698, 65 L.Ed. 1177, and 42 
S.Ct. 590, 259 U.S. 588, 66 L.Ed. 1078. 

80. Iowa.—^White v. Marquardt, 70 
N.W. 193. 

14a C.J. p 892 note 71. 

81. U.S.—In re Grocers' Baking Co., 
D.C.AIa., 266 F. 900, affirmed, C. 
C.A., Eggleston v. Birmingham 
Trust & Savings Co., 277 F. 1015. 

Nev.—Federal Mining A Engineering 
Co. V. Poliak, 85 P.2d 1008. 

14a C.J. p 392 note 72. 

Ratification of: 

Defectively executed contract gen¬ 
erally see infra 9 1141. 

Mortgages which are ultra vires or 
irregular see infra 99 1175, 1176, 
1186. 

88. Mass.—United Zinc Co. v. Har¬ 
wood, 103 N.E. 1037, 216 Mass. 474, 
Ann.Cas.l915B 948. 

14a C.J. p 393 note 74. 

83. Iowa.—State ex rel. Havner v. 
Associated Packing Co., 258 N.W. 
466, 219 Iowa 419—Frick v. Rock¬ 
well City Canning Co., 181 N.W. 
475, 192 Iowa 11. 

Okl.—Maryland Casualty Co. v. First 
State Bank of Dewar, 228 P. 701, 
101 Okl. 71. 

S.C.—Sirrine v. C. B. Graham Trust 
Fund, 134 S.E. 415, 136 S.C. 448. 
14a C.J. p 893 note 75. 
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Estoppel to deny authority or acts 
in general see supra 99 1010-1013 

84. Ala.—Alabama Fidelity A Casu- 
alty Co. v. .lefferson County Sm\- 
ings Bank, 73 So. 918, 198 Ala. 557 

14a C.J. p 393 note 76. 

85. U.S.—Sweet v. Lang. D.C.Minn.. 
14 F.2d 758, affirmed, C.C.A., 14 F 
2d 762. 

Cal.—^Wilson v. General Water Heat¬ 
er Corporation, 33 P.2d 415, 138 Cal 
App. 769. 

Ga.—Mathews v. Fort Valley Cotton 
Mills, 176 S.E. 505. 179 Oa 580. 
Mo.—Pathe Exchange v. McElroy, 
App., 243 S.W. 430 
Va.—Holstein-}larvey-Kirk Co v. H 
Kirk A Sons, 142 S.E. 373, 150 Va. 

82. 

14a C.J. p 393 note 77. 

88, N.J.—Oliver v. Rahway Ice Co. 

54 A. 460, 64 N..I.Eq. 396. 

14a C.J. p 394 note 78. 

87. Ark.—Cleburne County Bank v 
Butler Gin Co.. 42 S.W.2d 769, 184 
Ark. 503. 

Tex.—Hall v, Crawford A Dolphenis. 
Civ.App., 11 S.W.2d 804, error dls- 
missed. 

14a C.J. p 394 note 79. 

Bsosivsr 

Ija.—Liverpool & London A Glolie 
Ins, Co. V. Aleman i'lating A Mfg 
Co., 117 So. 654, 166 La. 457. 

88. U.S.—In re Pratt Laundry Co.. 
D.aConn., 1 F.2d 982. 

14a C.J. p 394 note 80. 

88. Tex.—Medford v, Myrlck, Civ 
App., 147 S.W. 876. 

14a C.J. p 394 note 81. 

90, Tex.—Medford v. Myrlck, supra 

91. N.J.—Ely V. Credit Men's Ad¬ 
justment and Interchange Bureau. 
151 A. 208, 106 N.J.Eq. 472. 

14a C.J. p 394 note 83. 

98. Ill.—Wagg-Anderson Woolen Co. 
V. Lesher, 78 Ill.App. 678. * 
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feet of ratification are subject to sotne exceptions 
and limitations. Thus the ratification of an act 
does not extend beyond the act itself,*® and does 
not affect the rights of innocent third persons, which 
intervene between the date of the unauthorized act 
and the date of the ratification;*^ neither can a 
ratification relate back so as to validate an act or 


contract which is unconscionable and void,*® or in 
violation of statutory obligations of the corpora¬ 
tion,*® or which constitutes a constructive fraud 
against minority stockholders;**^ nor is it binding 
on a party who had exercised his election to with¬ 
draw from the transaction before the ratification 
took place.** 


6. Evidence as to Atjthoritt 


§ 1024. Presumptions 

While there le no general preeumptlon ae to the 
existence of power In an officer or agent of a corporation 
to bind It by hie acts, a known officer or agent acting 
within the scope of the corporate powers and of his or¬ 
dinary duties will be presumed to have authority co¬ 
extensive with the business Intrusted to him. 

The rule applicable in the case of an agency for 
a natural person,^ that a person dealing with an 
agent is not entitled to rely on a mere presumption 
of authority, stated in the title Agency § 317 a (1), 
applies as well to corporate officers and agents,** 
and, in the absence of the corporate seal, this is so 
even though the instniment recites that the person 
executing it was authorized.^ This rule is especial¬ 


ly true where the act is beyond the corporate pow¬ 
ers.* 

The further rule, however, as to agents for nat¬ 
ural persons that a known agent is presumed to 
have authority coextensive with the business in¬ 
trusted to him, discussed in the title Agency § 317 
a (1), is particularly applicable to corporate offi¬ 
cers and agents,® and, generally, where the appro¬ 
priate officer or agent performs an act or makes a 
contract which is within the scope of the corporate 
powers, and apparently within the scope of his au¬ 
thority, it will be presumed that he had the au¬ 
thority which he assumed to exercise,® unless it is 


93. Ala.—^Mobile Towing, ttc., Co. ▼. 
Firnt Nat. Bank, 7t So. 797, 201 
Ala. 419. 

Transfar of ohaok 

That realty corporation ratified as- 
fllgninent of mortgage executed by 
president and another was not ratifi¬ 
cation of their transfer of check re¬ 
ceived therefor to another corpora¬ 
tion—^Wen Kroy Realty Co. v. Pub¬ 
lic Nat. Bank & Trust Co. of New 
York, 265 N.Y.S. 1, 234 App.Div 461, 
affirmed 183 N.E. 78, 260 N.Y. 84. 

Benowal aota 

tiatlflcation of first unauthorized 
note of corporation was not equiva¬ 
lent to ratification of renewal note, 
but only of the consideration therein. 
—Montrose Band & Investment Co. 
V. (Ireelcy Nat. l^nk of Greeley, 241 
P. 527, 78 Colo. 240. 

Xiimitatlon In oontraot of sale 

The ratification by a corporation of 
its indorsement, through its manager, 
of notes owned by a bank, all of 
the stock of which the corporation 
owned, resulting from the corpora¬ 
tion’s selling the stock and assets of 
the bank, was held limited by the 
contract of sale cofitaining an ex¬ 
press guaranty of part only of the 
notes.—Farmers’ State Bank of Riv¬ 
erton V. Haun, 222 P. 45, 30 AVyo. 
322. rehearing denied 224 P. 856, 31 
Wyo. 201. 

94. Ala—In re Grocers’ Baking Co.. 
D.C.Ala., 266 K. 900, affirmed, C.C. 
A., Eggleston v. Birmingham Trust 
A Savings Co.. 277 F. 1015. 


Ky.—Koch’s Adm’r v. Koch Bros., 
119 S.W.2d 1116, 274 Ky. 640. 

14a C.J. p 394 note 87. 

95. U.S.—Basslck V. ^tna Explo¬ 

sives Co.. D.C.N.T., 246 F. 974. 

Va.—Crump v. Bronson, 191 8.E. 663, 
168 Va. 627. 

Wnfainara In exchange of machin¬ 
ery between corporations having one 
president who acted in good faith 
will not, however, support action for 
damages after ratification.—Highland 
Cotton Mills V. Ragan Knitting Co., 
138 S.E. 426, 194 N.C. 80. 

9a U.S.—Parrott v. Noel, D.C.Va., 8 
P.2d 368—Tilden v. Barber. D.C. j 
N.J., 268 F. 587. 

97. N.Y.—^Atwater v. Klkhorn Val-1 
ley Coal Land Co.. 171 N.Y.S. 652,1 
184 App.Div. 253. I 

9a Wis.—Consolidated Water Power 
Co. v. Nash, 85 N.W. 485, 109 Wis. 
490. 

14a C.J. p 394 note 90. 

99. Cal.—Jan Wai v. Smith-Riddell 
Co., 202 P. 962, 55 Cal.App. 69. 
14a C.J. p 394 note 93. 

1, Ala.—^American Sav., etc., Assoc. 

V. Smith, 27 So. 919, 122 Ala. 502. 
14a C.J. p 394 note 94. 

a N.Y.—Alexander v. Cauldwell, 83 
N.Y. 480. 

14a C.J. p 394 note 95. 

Branch manager 

No presumption arises from office 
of branch manager of his actual au¬ 
thority to bind corporation in mat¬ 
ters aside from usual and customary 
course of, or incident to, particular 

507 


business of which he is manager.— 
Pittsburg Pipe A Supply Co. v. Fed¬ 
eral Machine A Supply Co., Tex.CIv. 
App., 107 S.W.2d 637. 

3. Ga.—Pickens Co. v. Thomas, 111 
S.E. 27, 152 Ga. 648, 21 A L.R. 1439. 

Okl.—Consolidated Flour Mills Co. v. 
Muegge. 260 P. 746, 127 Okl. 295, 
reversed on other grounds 49 S.Ct. 
17. 278 U.S. 559, 73 L.Ed. 605. 

4. Ill.—^\V>lls V, Manufacturers’ A 
Merchants’ Life Ass’n, 213 Ill.App. 
549. 

N.J.—G. O. K. Enterprises, Inc. v. 
Moos. 172 A. 745, 747. H6 N.J.Eq. 
175, citing Oorpna Jhzls. 

Va.—American Stores Corporation v. 

Atkins. 116 S.E. 373, 135 Va. 223. 
14a C.J. p 395 note 98. 

Abandonment of management by di¬ 
rectors 

"Where members of board of direc¬ 
tors of corporation have failed to 
exercise functions of their offices and 
have abandoned management and 
control of corporate business entire¬ 
ly to president of corporation, it 
will be presumed that such officer 
was authorized to do in name of cor¬ 
poration whatever it might lawfully 
do. and no special authorization or 
ratification of his acts need be shown. 
La.—City Sav. Bank A Tru.st Co v. 
Shreveport Brick Co., 134 So 397, 
172 La. 471. 

N.I).—Krumpelmann v. Ulsaker 
Printing Co., 197 N.W. 6S9. 50 N.D. 
622. 

Authorisatloii of nso of track 

Authorization b> president of cor- 
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shown that the particular officer or agent did not 
have the authority he has exercised and this 
general rule is partic.ilarly applicable where the 
contract recites that it is fully authorized,® or is 
regular and valid on its face,^ or the transaction is 
entered on the books of the corporation,® or the 
corporation has accepted the benefit of the act or 
contract,® or a long period of time has elapsed.^® 
Stated in other words, the rule is that the author¬ 
ity of corporate officers and agents to bind the cor¬ 
poration can only be presumed to exist as to acts 
within the scope of the ordinary business of the 
corporation, and within their ordinary duties, or 
within the incidental powers of the corporation, 
unless the act has been expressly authorizcd.il 

In the absence of evidence to the contrary, cor¬ 
porate officers and agents will be presumed to have 
discharged their duty regularly and not to have ex¬ 
ceeded their authority,!® but this docs not stand for 
proof of authority in a matter outside their official 
duty and where special authority must have been 
conferred to justify the act.i® 

The fact that the corporation recognizes a person 
as its officer or agent at a particular date does not 


afford a presumption that such person was author¬ 
ized to act as its officer or its agent prior to such 
date.i® 

Officers of a corporation organized under the 
statutes of a state wherein the contract is made 
will be presumed to have acted in pursuance of 
their authority derived under such statutes, rather 
than of that derived from a foreign corporation un¬ 
der the same name.i® Where an officer in two 
corporations procures the arrest and prosecution of 
a person for larceny as bailee of one of such cor¬ 
poration’s property, there is no presumption that in 
doing so he is acting for the other corporation.!® 

§ 1025. — '' From Customary Duties or Acts 
or Nature of Office 

Corporate officers and agents are presumed authorized 
when the act Is of the kind customarily performed by 
them, or by those occupying the same office or having a 
similar status. 

A corporate officer or agent is presumed to have 
authority to perform an act which he is customarily 
permitted to perform,!or which is customarily per¬ 
formed by one occupying an office, or having a sta¬ 
tus, of the same nature.!® 


poration of use of spur track across 
Its land, is presumptively within his 
authority, where use of track was 
obvious to all.—Southern Pnc. Co. v. 
Lios Angeles Milling Co., 170 P. 829, 
177 Cal. 396. 

Corporate manager is presumed to 
have authority to do anything in fur¬ 
therance of business in absence of 
evidence showing limitations— Amer¬ 
ican Fruit Growers v. Walmstad, 260 
P. 168, 44 Idaho 786. 

5. N.J.—G. O. K. Enterprises, Inc. 
V. Moos, 172 A. 745, 747, 116 N.J. 
Eq. 175, citing Corpus Jnrls. 

14a C.J. p 395 note 99. 

6l Mo.—C ommon Sense Min. Co. v. 
Taylor, 152 S.W. 5. 247 Mo. 1. 

7. Wash —Citizens’ Nat. Bank v. 
Wintler, 45 P. 38, 14 Wash. 658, 
53 Am.S.R. 890. 

14a C.J. P 395 note 2. 

Mortgage executed by vice pres¬ 
ident and secretary of corporation, 
with proper acknowledgment show¬ 
ing their authority, is admissible and 
prima facie valid in action by cred- j 
itors claiming mortgage was void.— 
Austin V. Dermott Canning Co., 34 
S.W.2d 773, 182 Ark. 1128. 

a. N.Y.—Paine v. Mead, 59 How.Pr. 
818. 

9. N.Y.—Patterson v. Robinson, 22 
N.E. 372, 116 N.Y. 193, affirming 
14 N.Y.St. 347, 28 N.Y.Wkly.DIg. 
337. 

14a C.J. p 395 note 4. 


Ratification by accepting benefits see 
supra $ 1020. 

10. S.C.—Atlanta, etc., R. Co. v. 
Jjimestone Globe Land Co.. 96 S.E. 
188, 109 S.C. 444. 

14a C.J. p 395 note 5. 

11. U.S.—Schwartz v, TTnited Mer¬ 
chants & Mfrs., C.C.AN.Y., 72 F.2d 
256. 

Mich—Massachusetts Bonding & In¬ 
surance Co. V. Transamerlcan 
Freight Lines, 281 N.W. 584, 286 
Mich. 179. 

Tex.—Miles v. Atlanta Nat. Bank, 
Civ.App., 71 S.W.2d 933—Rodgers 
v. First Nat. Bank. Civ.App., 68 S. 
W.2d 371—Harper v. Merchants’ & 
Planters* Nat. Bank of Mt. Vernon, 
Civ.App., 68 S.W.2d 351, error dis¬ 
missed. 

Wis.—Northern Minnesota Dairy 
Farm Land Co. v. Has well, 189 N. 
W. 263, 177 Wis. 635. 

12. U.S.—National Loan, etc., Co. v. 
Rockland, Minn., 94 F. 335, 36 C.C. 
A. 370. 

14a C.J. p 396 note 8. 

13. N.Y.—Columbia Bank v. Gospel 
Tabernacle Church. 28 N.E. 29, 127 
N.Y. 361, affirming 6 N.Y.S. 537, 57 
N.Y.Super. 149. 

14a C.J. p 396 note 9. 

14. N.Y.—Johnson Bros. Lighterage 
Co. V. American Union Line, 180 
N.Y.S. 460, 110 Misc. 326. 

15. Mo.—Dean v. La Motte Lead Co., 
59 Mo. 623. 


16. Mont—Ororud v. Lossl. 136 P. 
1069, 48 Mont. 274. 

17. Minn.—Chrysler v. Randolph 
Sand & Gravel Co., 193 N.W. 677, 
155 Minn. 297. 

Pa.—Rob€*rtson Coal & Coke Co. v. 
Rothey, 162 A. 332, 106 Pa Super. 
463. 

14a C.J. p 396 note 12. 

Managing agent 

Authority of officer of corporation 
to act as managing agent thereof 
may be inferred from long contin¬ 
uance on his part in performance of 
duties of managing agent.—Lane v. 
National Ins. Agency, 37 P.2(l 365. 
148 Or. 589. 

18. Fla.—Standard Oil Co. v. Nick¬ 
erson. 138 So. 55, 103 Fla. 701. 

Pa.—Trustees of Bryn Mawr Ckil- 
lege v. Gold Building & Loan 
Ass’n, 182 A. 98. 120 Pa.Super. 246. 
Tex.—Desdemona Gasoline Co. of 
Texas v. Garrett, Civ.App., 90 S 
W.2d 636, error dismissed. 

14a C.J. p 396 note 13—8 C.J. p 1001 
note 40. 

Fresideat 

The text rule applies to acts of 
president of corporation. 

U.S—Nonantum Inv. Co. v. Maryland 
Casualty Co., C.C.A.Mass., 56 F. 
2d 329. 

Ga.—BYanklln Savings & Loan Co. v. 
Branan, 188 S.K. 67, 54 Ga App. 
363—The Black Walnuts v. First 
Nat. Bank, 185 S.E. 726, 53 Ga.App. 
316—Sims v. Miller’s, Inc., 179 S.E. 
423, 60 Ga.App. 640—Baker v. H. E. 
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§ 1026. -From Use of Seal 

Where an Inetrument with a corporate aeal, either 
facsimile, the word ‘*aeal,*' or a scroll, la obviously prop¬ 
erly executed by the appropriate officers, a rebuttable 
presumption arises that the seal was affixed by proper 
authority, and that the execution was duly authorized. 

Where an instrument bearinf^ the corporate seal 
is properly executed with the signature or signa¬ 
tures of the appropriate corporate officer or offi¬ 
cers,as where it is executed by the president-** 
or the secretary,21 it will be presumed that the seal 
was affixed by proper authority and the execution 
duly authorized, such execution and attachment of 
the seal being at least prima facie evidence that 
such officer or officers had due authority from the 


§ 1026 

corporation to execute the instrument ,22 provided 
the instrument is not ultra vires.23 On the other 
hand, it has been held that the presence of a cor¬ 
porate seal on an instrument, not appearing to have 
been affixed by one having authority, or by a prop¬ 
er official in the general line of his authority, is not 
even prima facie evidence that the instrument is 
that of the corporation.24 

While a corporate resolution or writing under 
seal to the effect that named persons are its au¬ 
thorized officers creates a presumption that such 
officers continue to act in the future for the corpo¬ 
ration until the contrary is shown, there is no pre¬ 
sumption that prior thereto they acted for the cor- 
poration.25 It is also held that where nothing is 


Lowe Electric Co., 170 S.E. 337. 

47 Ga.App. 259. 

Ind.—Baum v. Nord, 164 N.E. 294, 
R8 Ind.App. 674. 

Mo—Kaufman v. Baden Ice Cream 
Mfrs.. 7 S.W.2d 298. 

14*1 C.J. p 358 note 21. 

SiffnlBff for corporatioa 

There is presumption that person 
in position of treasurer or secretary 
and trea.surcr is authorized to si^n 
for corporation.—Phillips v. Hudson. 
72 S.E 178, 9 GaApp. 779—14a C J. 
p 396 note 13 [a] (1). 

19. U.S —In re New York & Balti¬ 
more Inland Transp. Co, DC Del., 
276 F. 145, affirmed, C.C A., Haj es 
V. Gibson, 279 F. 812. 22 A L.U. 
1372, certiorari denied 42 S.Ct. 464, 
259 U.S. 681, 66 L Kd. 1074. 

Cal.—Gray v. Fred B. Nouh<»lT Co., 12 
PL'd 1036, 124 Cal.App. 667 
Ga —Adams Loan & Investment Co. 
V. Polvin Realty Co., 172 SE 606, 

48 Oa.App. 183. 

Okl —Anderson v. Gunther City Coke, 
Coal & Mining Co., 281 P. 982, 139 
Gkl 102—Anderson v. Iiilemanii, 
281 r. 977, 139 Okl. 278. 

Or.—Hamilton v. Hamilton Man- 
mouth Mines, 223 P. 926, 110 Or. 
546. 

Pa.—Fifth St. Building & Loan Ass’n 
of I*hiladelphia v. Kornfeld, 172 A. 
703, 315 Pa. 406—In re Bond of 
Equitable Gas Co., 72 Pa.Super. 371 
—Crozer Theological Seminary v. 
Johnson, 7 Pa.Dist. & Co., 795, 17 
Del.Co. 240. 

Tex.—Browne v. Investors* Syndi¬ 
cate. Civ.App., 60 S.W.2d 1047. 

14a C.J. P 396 note 16. 

80. Nov.—Hough V. Reserve Gold 
Mining Co, 35 P.2d 742, 55 Nev. 
375. 

14a C.J. p 396 note 15. 

81. Nev.—Clark Realty Co. v. Doug¬ 
las, 212 P. 466. 46 Ncv. 378. 

14a C.J. p 397 note 16. 

Notlos of Buthorlty to oollset rsats 
The signature of secretary of cor¬ 
poration and the Impress of its seal 


on a w'ritten notice to lessees, that 
president of corporation was author¬ 
ized to collect rents due it, create the 
presumption that notice was made at 
direction of corporation.—Clark Real¬ 
ty Co. V. Douglas, supra 

Signature of soerstary and solicitor 

All instrument bearing seal of cor¬ 
poration. and signature of its secre¬ 
tary and solicitor is presumed au¬ 
thorized—In re West Jersey Tract. 
Co„ 45 A. 282, 59 N.J Kq. 63. 

88. U S.—Central Hanover Bank & 
Trust Co v. United Traction Co., 
C.C A N Y.. 95 P.2d 50—Wausau 

Sulphate Fibre Co. v. Commission¬ 
er of Internal Revenue, CCA., 61 
li*.2d 879—Philip Carey Mfg Co. 
v. Dean. C C A Ohio, 58 F.2d 737, 
affirming, D C.. 43 F.2d 369, certio¬ 
rari denied 53 S Ct. 78, 287 U.S. 
623, 77 LEd. 541. 

Ala,—C n Ker.s-haw Contracting Co. 
V. Cascade Corporation of Ala¬ 
bama. 128 .So 815. 224 Ala 116 
Ark.—Fidelity & Deposit Co of 
Mar>Iand v. RiefT, 27 S.W.2d 1U08, 
181 Ark, 798. 

Cal —New Blue Point Mining Co. v. 
Wois.sbion, 241 P. 325, 198 Cal. 
261. 45 A.L.H. 781—Gray v. Fred. 
B. Neirhoff Co. 12 P 2d 1036, 124 
Cal.App. 567—San Ramon Valley 
Bank v. Walden Co., 200 P. 662, 53 
Cal.App. 634—Snyder v. United 
IToporties Co. of California, 200 P. 
366, 53 Cal App 428—Arnold v. La 
Bello Oil Co.. 190 P. 815, 47 Cal. 
App. 290—McKee v. Cunningham. 
84 P. 260. 2 Cal.App. 687. 

Ga —Henderson Lumber Co. v. Cha¬ 
tham Bank & Trust Co, 126 S.E. 
867, 33 Ga.App. 196, citing Corpus 
Juris. 

Ill.—Anthony v. International Bank, 
93 Til. 225. 

Nev.—Hough v. Reserve Gold Min¬ 
ing Co., 35 P.2d 742, 55 Nev. 375— 
Hardy v. Black Mammoth Mining 
Co., 220 P. 211, 47 Nev. 276. 

N.J.—Robertson v. Burslein, 146 A. 
355, 105 N.J.Law 376. 66 A.L.R. 
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324, reversing 141 A. 92, 104 N.J. 
Law 218. 

N C.—Henrico Lumber Co. v. Dare 
Lumber Co.. 117 S.E 10. 186 N.C. 
237. 

Pa.—In re Rond of Equitable Gas 
Co., 72 Pa Super. 371—Crozer Theo¬ 
logical Seminary v. Johnson, 7 Pa. 
Dist. & Co. 795. 17 Del Co. 240. 
Tenn.—University of Tennessee v. 
Memphis Hospital College Bldg. 
Co, 6 Tenn.App. 131, 146, citing 
Corpus Juris. 

Tex—Catlett v. Starr. 7 S.W. 844, 70 
Tex. 485—American Surety Co. of 
New York v. Cross, Civ.App., 80 
SW2d 470—Browne v. Investors* 
Syndicate, Civ App. 60 S.W.2d 
1047. 

14a C J. p 397 note 17, p 336 note 79. 

Appointment of a substitutsd trus¬ 
tee, where the beneficiary of a deed 
of trust was a corporation, by an in- 
.strument under the corporate seal 
was presumed to be the duly au¬ 
thorized act of the corporation — 
Broach v. John Hancock Mut. Life 
Ins. C’o., Tex.Civ App., 122 S.W.2d 
363, error refused—Chandler v. Guar¬ 
anty Mortg. Co., Tex.Clv.App, 89 S. 
W.2d 250—Thomason v. Pacific Mut. 
Life Ins. Co. of California, Tex.Civ. 
App., 74 S W.2d 162, -error refused. 
Bevocatlou of arbitration agrosmeut 
Although generally power to re¬ 
voke arhitration agreement of cor¬ 
poration is in Its board of directors, 
presence of corporation’s seal on 
revocation, signed by its vice presi¬ 
dent. establishes prima facie his au¬ 
thority to execute it—Big Vein 
Pocahontas Co. v. Browning, 120 S E. 
247. 137 Va. 31. 

83. W.Va.—Deepwater Council No. 
40 O. U. A. M. V. Renick, 53 S E. 
562, 69 W.Va. 343. 

84. Me.—Morrison v. Wilder Gas 
Co., 40 A. 542. 91 Me. 492, 497, 64 
Am.S.R. 257. 

Ita C.J. p 399 note 28. 

86 . N.Y.—Johnson Bros. Lighterage 
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shown or offered to prove that the person signing 
had special or apparent authority so to act, and his 
office is not one attended with inherent general 
executive authority for the conduct and manage¬ 
ment of the corporate business, the instrument, even 
though signed, sealed and delivered, is not presump¬ 
tive evidence of a corporate obligation.^* 

Unless the corporation has received the benefits 
of the transaction and acquiesced therein,27 or an 
innocent third person has advanced or parted with 
value on the faith of such presumption,2* the pre¬ 
sumption is not conclusive,29 and, as stated in § 1011 
supra, the fact that the seal is attached to what pur¬ 
ports to be a contract of the corporation does not 
estop it from challenging the power of its officers to 
make the contract. The presumption may be re¬ 
butted by evidence that the seal was not affixed by 
corporate authority.®® 

The presumption, of course, does not apply where 
the corporate seal is not attached to the instru¬ 


ment nor where the attempt to make the in¬ 
strument a sealed one is ineffective.®® 

It is not essential that a facsimile of the corpo¬ 
rate seal be used,®® the word “seal,"®^ or a scroll,®® 
being sufficient to make the instrument prima facie 
evidence of the authority of the person executing 
it, especially when the instrument recites that it is 
executed under the corporate seal®® and a long pe¬ 
riod of time has elapsed.®7 

§ 1027. Burden of Proof 

The burden of proving the authority of corporate of¬ 
ficers and agents, or an estoppel to deny such authority, 
Is on the person seeking to hold the corporation liable, 
unless the authority Is prima facie shown; but the cor¬ 
poration must prove any limitation of authority. Rati¬ 
fication must be proved by the person relying thereon. 

The general rule is that the burden rests on one 
who seeks to hold a corporation liable for an act or 
on a contract of an officer or agent to show that the 
doing of the act or the execution of the contract 
was properly authorized,®* or, as will appear below, 


Co. V. American Union Line, 180 
N.T.S. 460, 110 Misc. 326. 

28. N.T.—Backer v. U. S. Oas Fix¬ 
ture Co.. 84 N.T.S. 149. 

87- Wash.—West Seattle Land, etc., 
Co. V. Novelty Mill Co.. 72 P. 69, 
31 Wash. 435. 

14a C.J. P 398 note 22. 

88. Ark.—Hughes Mfg.. etc., Co. v. 
Culver. 189 S.W. 850, 126 Ark. 
72. 

14a C.J. p 398 note 23. 

89. Ark.—Hughes Mfg. etc., Co. v. 
Culver, supra. 

14a C.J. p 398 note 24. 

30. U.S.—In re New York & Balti¬ 
more Inland Transp. Co.. D.C.Del., 
276 F. 146, affirmed Hayes v. Gib¬ 
son, C.C.A., 279 F. 812, 22 A.L.R. 
1372, certiorari denied 42 S.Ct. 464. 
259 U.S. 581. 66 L.Ed. 1074. 

Cal.—New Blue Point Mining Co. v. 
Weissbien. 244 P. 325, 198 Cal. 
261, 45 A.L.R. 781—McKee v. Cun¬ 
ningham, 84 P. 260, 2 CaLApp. 687. 
Ga.—^Adams Loan & Investment Co. 
V. Dolvin Realty Co., 172 8.E. 606. 
48 Ga.App. 183. 

Or.—Hamilton v. Hamilton Man- 
mouth Mines, 223 P. 926. 110 Or. 
646. 

Tex.—American Surety Co. of New 
York V. Cross, Civ.App.. 80 S.W.2d 
470. 

14a C.J. p 398 note 26. 

31. Ariz.—Clifton First Nat Bank 
v. Clifton Armory Co.. 128 P. 810, 
14 Ariz. 360, Ann.Ca8.1916A 1061. 

14a C.J. p 399 note 31. 

38. Ga.—Garfield Bank v. Clark, 76 
S.E3. 96, 138 Ga. 798. 

14a C.J. p 399 note 82. 

33. Ill.—^Anthony v. International 


Bank, 93 Ill. 225—111. Cent. R. Co. 
v. Johnson. 40 Ill. 85. 

34L Ill.—^Anthony v. International 
Bank. 93 Ill. 225. 

38. Ga.—Cannon v. Gorham. 71 S.E. 
142, 136 Oa. 167, Ann.CaB.1912C 
39. 

14a C.J. p 399 note 34. 

38. Ga.—Cannon v. Gorham, supra. 
14a C.J. p 399 note 35. 

37. Tex.—Catlett v. Starr, 7 S.W. 
844. 70 Tex. 485. 

38. Cal.—Butler v. Solano Land Co., 
188 P. 1019, 46 Cal.App. 171. 

Colo.—Home Builders Co. v. Reddin, 
48 P.2d 800, 97 Colo. 232. 

Fla,—^Vassar v. Smith, 183 So. 705— 
E. O. Painter Fertilizer Co. v. 
Boyd, 114 So. 444, 446, 93 Fla. 
354, citing Oorpns Jfiris. 

Ill.—^Black V. Hoopeston Gas & Elec¬ 
tric Co., 117 N.E. 411, 280 Ill. 263. 
Ky.—Smither v. J. R. Watkins Co., 
4 S.W.2d 707, 223 Ky. 777. 

La.—Beneficial Loan Soc. of New Or¬ 
leans V. Strauss, App., 148 So. 85. 
Mass.—Gurman v. Stowe-Woodward, 
19 N.E.2d 717. 

Pa.—Couchara v. S. M. S. of Consho- 
hocken, 54 ^ontg. 132. 

Tex.—Producers’ Oil Co. v. Green, 
Civ.App.. 212 S.W. 68. 

14a C.J. p 399 note 39. 

AsstgameBt 

A person relying on assignment of 
money deposited In bank in name of 
corporation has burden of proving 
authorization to make assignment.— 
Bengel v. Kenney, 14 P.2d 1031, 126 
Cal.App. 735. 

Obattsl iBortgags 

Proof of authority of bankrupt 
corporation's officer who executed 
chattel mortgage is necessary to sus- j 
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tain mortgage as against creditors. 
—In re Great Eastern Fur Dyeing & 
Dressing Co., D.C.N.Y., 14 F.Supp. 
921. 

OoBtraot for ssrvloss 

An engineering company suing to 
recover for services rendered to cor¬ 
poration under contract has burden 
of proving that contract was made 
by officer or officers having authority 
to bind corporation.—James F. Mon¬ 
aghan. Inc., v. M. Lowenstein & Sons, 
195 N.E. 101, 290 Mass. 331. 

Anthorlty of partloular oflioon and 
agoBts 

(1) Board of directors, to execute 
agreement permitting use of private 
roadway.—Ladies' Benev. Soc. of 
Beaumont v. Magnolia Cemetery Co., 
Tex.Civ.App., 268 S.W. 198, affirmed, 
Com.App„ 288 S.W. 812. 

(2) Ministerial officers, to borrow 
money.—D, Humphreys A Son v. 
Broughton, 141 S.E. 764, 149 Va. 789. 

(3) President.—Cushman v. Clov- 
erland Coal, etc., Co, 84 N.E. 759, 170 
Ind. 402, 127 Am.S.R. 402, 16 L.n.A.. 
N.S., 1078—14a C.J. p 368 note 23. 

(4) President and secretary, to ex¬ 
ecute agreement as to application of 
indebtedness.—Brauner v. Corgan, 
173 A. 397. 316 Pa. 196. 

(6) Other applications see 14a C.J. 
p 399 note 39 [a], [6]. 

Bffect of ooBtrol of proof 

Where creditors were attacking 
validity of mortgage executed by 
officers of corporation as unauthor¬ 
ized, directors who did not have 
corporate records in their possession 
were not in control of proof, as re¬ 
gards question of burden of proof. 
—^Austin V. Dermott Canning Co., 84 
S.W.2d 778. 182 Ark. 1128. 
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that it was properly ratified by the corporation. He of the contract, such as the consent of the stock- 

has the burden of proving that the person with holders or creditors.^3 

whom he dealt was the agent of the corporation 39 ^„thorization is proved, the corporation 

and that such person was authorized to make the. need not negative authorization.44 
particular contract,^” or to do the particular act,^^ 

or that by its conduct the corporation has estopped Where on its face the act is within the corporate 
itself to deny the authority .^2 tjjg burden is on power and the regular business of the corporation, 
those affirming the existence of a corporate con- and has been done with apparent authority, the 

tract to assume the liability for loans to its officers person dealing with the officer or agent need not 

to prove all facts necessary to establish the validity prove specific authority.^® So, where the corpora- 


39. Ala.—^T. ti. Farrow Mercantile 
Co. v. Vest, 90 So. 69. 18 Ala.App. 
243. 

Ari2.~U. S. Rmeltinp:. Refining & 
Mining Exploration Co. v. Wallapal 
Mining &. Development Co., 230 P. 
1109, 27 Ariz.'12fi. 

Ark.—Jerome Hardwood Liumber Co. 

V. Davis Bros. Lumber Co., 256 S. 

W. 906. 161 Ark. 197. 

Colo.—Merrow v. Silversmith, 43 P. 

2d 170. 96 Colo. 393. 

Iowa.—mark I)iiimond Coal Co. v. 
Anderson Coal Co.. 189 N.W. 774. 
ini Iowa 238. 

N.Y.—Farmers' Fund v. Tooker, 201 
N.Y.S 61)2, 207 App.Div. .^7—U. S. 
Printing & Lithograph Co. v. Pow¬ 
ers. 20U N.Y.S. 674, 206 App.Div. 
114. 

14a CM. p 400 note 41. 

40. IT.S,—Metropolitan Life Ins. Co. 

V. Ilendeiaon, C,C.A.\Vash.. 92 P. 
2d 891—Schwartz v. United Mer¬ 
chants & Mfrs., CC.A.N.Y, 72 K.2d 
266—Wallace v. Ohio Valley Bank. 
C.CA.WVa., 2 F.2d 63. 

Ark—Jerome Ilardv.ood I^umbcr Co. 
v. J>avia Krofr Lumber Co, 256 S 

W. 906. 161 Ark. 197. 

Cal —Mariposa Commercial & Mining 
Co. V. Peters, 8 l*.2d 849, 216 Cal. 
131—^W’alsh V. Ani«*ncnn Trust Co,, 
47 P.2d 323. 7 Oil.App 2d 664— 
Frudden v. Peppers Fruit Co., 14 
r2il 874, 126 Cal App. 644—Mc- 
Aulcy V. Brockwoy Tahoe Vista 
Corporation, 293 P. 626, 110 Cal. 
App. 88. 

FJa.—Luna v. Bank of Coral Gables, 
142 So. 901. 106 Fla. 175. rehearing 
denied 14.3 So. 598, 106 Fla. 176— 
St. Petersburg Land & Loan Co. v. 
Shallcross. 94 So. 602. 84 Fla. 675— 
Citizens' Nat. Bank of Fernandina 
V. Florida Tie & Lumber Co., 89 So. 
139. 81 Fla. 889. 

Ga.—Alley v. Llndale Co-op. Store, 
126 S.B. 717, 33 Ga.App. 63—Lln¬ 
dale Co-op. Store v. Alley, 122 S.E. 
718. 32 Ga.App. 30. 

Ill.—Hadley v. ITnion Trust & Sav¬ 
ings Bank. 226 lil.App. 170. 174. 
citing Corpus Juris. 

Iowa.—Black Diamond Coal Co. v. 
Anderson Coal Co., 189 N.AV. 774, 
194 Iowa 238—Marshall Field Co. 
V. Oren Rulfcorn Co., 90 N.W. 618. 
117 Iowa 167. 

La.—Barnes v. Blue Plate Foods. 
App., 167 So. 219—Pelican Well. 


Tool & Supply Co. V. Sabine State 
Bank A Trust Co., 138 So. 161, 18 
La.App. 590—^Levl v. Crescent City 
Seltzer & Mineral Water Co.. 2 La. 
App. 286. 

Mich.—Goodspeed v. MacNaughton, 
Greenawalt & Co.. 284 N.W. 621, 
288 Mich. 1. 

Minn.—Defender Auto-Lock Co. v. 
W. H. Schmelzel Co., 196 N.W. 263. 
167 Minn. 286—Chrysler v. Ran¬ 
dolph Sand & Gravel Co., 193 N.W. 
677, 165 Minn. 297. 

Mo.—First Nat. Bank v. Equipment 
Co., 286 S.W. 779, 221 Mo.App. 
733—Fidelity Nat. Bank & Trust 
Co. V. Tootle-Campbell Dry Goods 
Co.. 238 SW. 474. 293 Mo. 194. 

NJ.—^Mamell Realty Corporation v. 
Twin Brook Realty Corporation, 
181 A. 882. 119 N.J.Eq. 206—Supe¬ 
rior Finance Corporation v. Mi- 
Crane. 174 A. 6.59, 113 N J.Law 501 
—Linden Ave. Improvement Co. v. 
Dannenhower Motor Co., 116 A. 
104, 7 N J Mise. 232. 

N M.—Snyder v. Stahlman Lumber 
Co. 47 P.2d 901, 39 N.M. 374. 

Okl.—McCall V. Monarch Royalty 
Corporation, 64 P.2d 871. 179 Oki. 
213. 

Or.—Du Bois-Matlack Lumiier Co. v. 
Henry D. Davis Lumber Co., 42 
P.2d 152, 149 Or. 671—Bagot v. In- 
tcr-Mountain Milling Co., 196 P. 
824, 100 Or, 127. 

Pa —Long v. Lehigh Coal & Naviga¬ 
tion Co. of New England, 140 A. 
871. 292 Pa. 164. 

Tex —Wainwright-WePt Oils v. 
Cooke, Civ.App., 103 S.W.2d 847, 
error dismissed—^Sinclair Refining 
Co. V. Womack, Civ.App., 66 S W. 
2d 402—Adkins-Polk Co. v. Pate, 
Civ.App.. 1*1 S.W.2d 664. 

Wis.—Commonwealth Telephone Co 
V. Paley, 233 N.W. 619, 203 Wis. 
447. 

14a C.J. p 400 note 42, p 430 note 78. 

Diroot or prosnmod authority 

Direct authority must be shown 
in officers to make a contract, or 
facts must be shown from which 
such authority axuld be presumed.— 
N. A. Borwin & Co. v. Hewitt Realty 
Co.. 191 N.Y.S. 817, 199 App.Div. 463. 

araut of authority hy hoard of di- 
rootora 

The execution of corporate con¬ 
tracts and obligations by proper of¬ 
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ficers pursuant to authority granted 
by board of directors must be 
proved.—Johnson v. Eday Fabrics. 3 
A.2d 451, 121 N.J.Law 504. 

41. Ariz.—U. S. Smelting, Refining 
& Mining Exploration Co. v. Walla- 
pai Mining & Development Co., 230 
P. 1109, 27 Anz 126. 

Pla.—Luria v. Bank of Coral Gables, 
142 So. 901, 106 Fla. 175, rehear¬ 
ing denied 148 So. 698, 106 Fla. 
175. 

Mass.—Pritchard v. ITphams Corner 
Theatre Co.. 131 N.E. 70, 238 Mass. 
441. 

N.J.—Johnson v. Eday Fabrics, 8 A. 

2d 461. 121 N.J.Law 504. 

14a C J. p 400 note 43. 

42. Or.—Bigot V. Inter-Mountain 
Milling Co.. 196 P. 824, 100 Or. 
127. 

43. U S.—Gilbert v. Seatco Mfg. Co., 
C C.Wash., 98 F. 208. 

44. Utah.—Mary Jane Stevens Co v. 
First Nat. Bldg. Co.. 67 P.2d 1099. 
89 Utah 4.56. 

45. U.S.—In re Lance Lumber Co., 
D.C.Pa., 224 P. 698. 

DC.—Bichberg v. U. S. Shipping 
Board Enirrgoncy Fleet Corpora¬ 
tion, 273 F. 886. 51 App D.C. 44. 
Tex,—Twin City Products Co. v. 

Nance, Civ.App., 245 S.W. 757. 

14a C.J. p 401 note 48. 

Sffset of by-law 

Burden was not on salesman, su¬ 
ing corporation for salary under con¬ 
tract with corporation’s treasurer, to 
ahi>w treasurer’s specific authority 
under by-law to employ him.—Ben¬ 
nett V. Alumo Co., 178 N.E. 619, 277 
Mass. 326. 

Proof of custom 

One suing to foreclose as against 
realty corporation, whose president 
executed instrument subordinating 
corporation’s vendor's lien, was re¬ 
lieved from burden of showing pre.«:i- 
deiit's authority, where corporation’s 
custom was proved.—Miles Realty 
Co v. Dodson, Tex.CIv.App., 8 S.W 
2d 516, error dismissed 
Promiasory note 

An innocent holder need not prow 
the ex ofilcio power of president of 
business corporation to indorse a 
note.—Citizens’ yiatr Bank ol Ender- 
lin V. Sheffington, 196 N.W. 953, 60 
N.D. 494. 
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tion permits its entire business to be conducted by a 
general manager, a person dealing with such officer 
need not show affirmatively his specific authority.^® 

Where the corporation brings suit on a contract 
by its officer or agent, it has the burden of proving 
the agency, 47 but there is authority that it need not 
prove the authority of the officer. 

Where the authority of the officer or agent is 
prima facie shown,4 9 as w’here the contract is reg¬ 
ular on its face, signed by the officers, and not 
shown to be outside the regular corporate business,®® 
the burden of proving want of authority in the par¬ 
ticular officer or agent is on the party, usually the 
corporation, who sets it up, unless the want of au¬ 
thority is affirmatively shown on the face of the 
complaint or declaration, or is a matter of judicial 
knowledge.®^ The mere testimony of the officer 
that he had authority w-ill not shift the burden of 
proof, so as to compel the corporation to show his 
lack of authority.®^ 

A person who receives a corporate check drawn 


by an officer in payment of the officer’s individual 
obligation has the burden of showing that the check 
was duly authorized,®® and where an officer executes 
a negotiable instrument in the corporate name, pay¬ 
able to himself, the holder has the burden of prov¬ 
ing that the corporation authorized the act.®^ 
‘ Proof by a corporation seeking recovery of money 
lost by speculation of its officer that the speculative 
transaction was unauthorized and a gambling de¬ 
vice places the burden of proving the authority of 
the officer on defendant who handled the transac¬ 
tion.®® 

The burden of showing limitations on the author¬ 
ity of a corporate general agent is on the corpora¬ 
tion.®® 

It has been held that, w'here the act is one within 
the scope of the corporate powers and apparently 
within the scope of the powers of the officer or 
agent so that a presumption of authorization arises, 
as stated in § 1024 supra, the corporation has the 
burden of showing that the act has not been raii- 
fied,®7 but the general rule is that the burden of 


46. Mo.—Bortold. etc,. Lumber Co. 
V. Texas Hardwood Lumber Co.. 
App., 209 S.W. 591. 

47. U,S.—Ojus Minins Co. v. Manu¬ 
facturers Trust Co., C.C.A.Idaho, 
82 F.2d 74, certiorari denied 57 S. 
Ct. 19. 299 U.S. 557, 81 L Ed. 410. 

48. Mich—Standard Oil Co. v. Mur¬ 
ray, 183 N.W. 55, 214 Mich. 299. 

49. U.S.—Ransome Concrete Ma¬ 

chinery Co. V. Moody, C.C.A.N.V., 
282 F. 29. 

Cal —Gray v. Fred B. NeuhoiT Co., 12 
F.2d 1036, 124 Cal.App. 567—Jump 
V. Barr, 189 P. 334, 46 Cal.App. 
338. 

D.C.—Newbold v. Brennan Const. 

Co., 48 App.D.C 90. 

Ind.—Baum v. Nord, 164 N.E. 294, 
88 Ind.App. 674. 

N.Y.—Karsch v. Pottler, etc., Mfg., 
etc., Co., 81 N.Y.S. 782. 82 App. 
Div. 230. 

S.B —Rogers v. Standard Life Ins. 

Co., 222 N.W. 667. 54 S D. 107. 
Tex.—^Vacuum Oil Co. v. Liberty Re¬ 
fining Co.. Civ.App., 266 S.W. 749, 
reversed on other grounds Cisco 
Banking Co. v. Keystone Pipe & 
Supply Co., Com.App., 277 S.W. 
1060. 

14a C.J. p 401 note 49. 

Corporate seal 

One alleging corporate seal was 
not afhxed by proper authority has 
burden of showing lack of such au¬ 
thority. 

Ark.—Fidelity & Deposit Co. of 
Maryland v. Rleff, 27 S.W.2d 1008, 
181 Ark. 798. 

Cal.—Arnold v. La Belle Oil Co, 190 
P. 816, 47 Cal.App. 290. 


N.J.—Robertson v. Bursteln, 146 A. 
.365, 105 N.J.Law 375. 65 A L R. 
324, reversing 141 A. 92, 101 N.J. 
Law 218. 

Tcnn ■—I’niversity of Tennessee v. 
Memphis Hospital College Bldg 
Co, 6 Tenn.App. 131, 146, citing 
Corpus Juris. 

14a C.J. p 398 note 27. 

Contract of employment 

It IS incumbent on corporation, 
which denies that contract of em¬ 
ployment made by its oflicers was 
authorized, to overcome presumption 
that It was properly executed by 
showing that officer did not have 
power to make it.—Newbold v. Bren¬ 
nan Const Co., 48 App.DC. 90. 
Vote 

Where authority of secretary who 
indorsed promissory note is shown, 
burden is cast on corporation to 
.show lack of authority.—Karsch v. 
Pol tier, etc., Mfg.. etc., Co., 81 N.Y.S. 
782, 82 App.Dlv. 230. 

Waiver extending period for assess¬ 
ment and collection of taxes 

Taxpayer claiming refund on 
ground waiver executed by secretary 
of corporation was invalid had bur¬ 
den of proof.—Philip Carey Mfg. Co. 
V. Dean. C.C.A.Ohio, 58 F.2d 737, af¬ 
firming. D.C., 43 F.2d 369, certiorari 
denied 63 S.Ct 78, 287 U.S. 623, 77 
L.Ed. 541. 

50. Iowa.—^Whitlatch v. Bond & 
Mortgage Co. of Iowa, 201 N.W. 
108. 199 Iowa 65. 

Kan.—Childress v. Lucky Jew Lead & 
Zinc Co., 8 P.2d 376. 378, 134 Kan. 
743, citing Corpus Juris. 

14a C.J. p 400 note 47. 
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Mortgage 

Burden was on parly attacking va¬ 
lidity of ^•orporate mortgage to show 
that it ua.s void and executed with¬ 
out authority. 

Ark—Austin v. Dermolt Canning 
Co., 31 S VV.2d 773, 182 Ark. 1128. 
Cal.— ZfiioH V. Bniien-(’*ook Land & 
Live Stock Co., 242 P. 914, 75 Cal. 
App. 299. 

61. Ala —Perryman v. Farmers’ Un¬ 
ion (I inning, etc., Co., 52 So. 644, 
167 Ala. 414. 

58. Ohio—Bradford Belting Co v. 
Oibann, 67 N K. 888, 68 Ohio St. 
442. 

53. Iowa.—Smoltz v. North Water¬ 
loo Mint Co., 224 N.W. 536. 

Me.— Boyle v. Lewiston Trust Co., 
136 A. 292. 126 Me. 74. 
Tenn.—-Charles A. Hill & Co. v. Bel¬ 
mont Heights l^aptist Chun'h. 69 
S.W 2d 612, 17 Tenn.App. 603. 

14a C J. p 401 note 54. 

54b Wash.—SchnffCer v. Sunnyside- 
Yakimu Oil Co., 215 P. 958. 125 
Wash. 689. 

14a C J. p 457 note 46. 

55. S.l).—Farmers* Elevator Co. of 

Westport V. Quinn-Shepherdson 
Co., 199 N.W. 201. 47 S.D. 438. 

66. Mo.—Southwest Missouri Elec¬ 
tric It. Co. V. MlB.souri Pac. H. Co., 
85 S.W. 966, 110 Mo.App. 300. 

57. Iowa.—Whltlatch v. Bond & 
Mortgage Co. of Iowa, 201 N.W. 
108, 109 Iowa 65. 

N.J.—G. O. K. Enterprises, Inc. v. 
Moos. 172 A. 745, 116 N.J.Bq. 175 
—Summit Silk Co. v. Fidelity 
Trust Co., 101 A. 573, 88 N.J.Eq. 
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proving a ratification of an unauthorized act is on 
the party who relies on such ratification.^* Thus, 
where the corporation seeks to enforce an unau¬ 
thorized contract, it has the burden of proving rat¬ 
ification.®* 

To charge agent personally, A person who sues 
a corporate agent on his implied warranty of au¬ 
thority has the burden of proving want of author- 
ity.60 

§ 1028. Admissibility 

Relevant and material evidence which la ctherwiae 


competent la admiealble to ahow the fact and extent of 
the agency of corporate offleere and agenta, including 
the teatimony of the officer or agent in queatlon, and 
evidence of acta and declaratlona by the corporation. 
Declaratlona of atrangera'are inadmiaalble. 

The rules as to admissibility of evidence to 
prove an agency for a natural person, discussed in 
the title Agency §§ 321-327, apply as to evidence of 
the agency of corporate officers and agents.®^ So, 
relevant and material evidence which is otherwise 
competent relating to the issue of the agency or au¬ 
thority of such officers or agents is admissible.®^ 
As showing the authority of the officers and agents, 


113, afflrmod in 105 A. 805, 89 N.J. 
Eq. 582—Ronnett v. Millville Imp. 
Co . 51 A. 706. 67 N.J Law 320. 

58. Fla.—Luria v. Bank of Coral 
<;able.s. 142 So. 901, 106 V\r 175. 
rehearing denied 143 So 598, 106 
Fla. 175—^Vassar v. Smith, 183 So. 
705—K. O. Painter Fertilizer Co. v. 
Boyd. 114 So 444, 446, 93 Fla 354, 
<'iting Corpac Jnrlc. 

Ga—Alley v. Lindale Co-op. Store, 
125 S.E, 717, 33 Gu App. 63—I-in- 
dale Co-op. Store v. Alley, 122 S. 
E 718, 32 Ga.App. 30. 

Maas.—Gurman v. Stowe-Woodward, 
19 NK2d‘ 717—James F. Mona¬ 
ghan. Inc V. M. Lowenstein & Sons, 
195 N.W. 101, 290 Ma.ss. 331— 

Pritchard v. Uphams C<»rner Th«*M- 
tre ('o.. 131 NE. 70, 238 Mas-s. 441. 
Mont —Stanton v Occidental Life I 
Ins. Co, 261 P. 620, 627. 81 Mont. 
44. citing Oorpns Jnilc. 

NY.—Karsch v. Pottler. etc., Mfg, 
etc., Co., 81 N.Y.S. 782, 82 App Div. 
230 I 

Pa Couchara v. R. M S. of Consho- 
hocken, 54 Montg. 132. 

14a C.J. p 401 note 67. 

Ratification of acLs of corporate of¬ 
ficers and agents see supra §S 1014- 
1023. 

Contracts and acts of particular of¬ 
ficers and agents 

(1) 1’resident. 

r.S.—Abraham Lincoln Life Ins. tJo. 
\. Hopwood, C.C.A.Ohio, 81 F.2d 
284, certiorari denied Hopwood v. 
Abraham Lincoln Life Ins. Co., 56 
.Srt. 955, 298 U.S. 687, 80 L.Ed. 
1406. 

l*a —Blumberg v. Broad Street Trust 
Co., 198 A 27, 329 Pa. 471. 

(2) Vice-president.—Dallas Joint 
Stock Land Bank of Dallas v. Col¬ 
bert. Tex.Civ.App., 98 S.W.2d 239. 
reversed on other ground Colbert v. 
Dallas Joint Stock Land Bank of 
Dallas, Com.App., 102 S.W.2d 1031. 
129 Tex. 235. 

(3) Secretary.—Stanton v. Occi¬ 
dental Life Ins. Co., 261 P. 620, 81 
Mont. 44. 

(4) Board of directors.—Cashln v. 
Corporation Finance Co., 146 N.E. 
233. 251 Mass. 60. 

19 C. J.S.-33 


(5) General manager.—Burguete v. 
O. W. Bond & Bro. Mercantile Co., 
85 P.2d 749, 43 NM. 97. 

Proof of kaowlcdgo of corporation 
In action against corporation for 
breach of contract to purchase hops, 
seller relying on failure of corporate 
dlsa\ owal of contract after receipt 
of letter referring to contract to es¬ 
top corporation from asserting lack 
of authority of person who executed 
contract for corporation, seller had 
burden to establish that corporation 
had knowledge of registered letter 
si'nt by seller to corporation, but re¬ 
ceipted for by person other than cor¬ 
poration.—E. Clemens Horst Co. v. 
Grand Rapids Brewing Co., 273 N.W. 
388. 2H0 Mich. 49. 

Bestltutlon 

IndiMduals who claim that corpo¬ 
ration has nut made restitution of 
fruits of contract by coiporalion’s 
general manager, \vhi<‘h general man¬ 
ager was unauthorized to make, have 
harden of proving that restitution 
has not l>e«‘n made, in order to show 
ratification by corporation.—Bur¬ 
guete V. G. W. Bond & Bro. Mercan¬ 
tile Co., 85 P.2d 749, 43 N.M. 97. 
59. U.S.—Marqu.see v. Insurance Co. 
of North America, N.Y.. 211 F. 903, 
128 C.CA. 281. 

14a C J. p 401 note 68. 

OOl N.Y —Sherman v. Dwight, 123 
N.Y.S, 89, 138 App.Div. 695. 

61. Ohio.—Midland Acceptance Cor¬ 
poration V. Saunders, 197 N.E. 589, 
50 Ohio App. 123. 

62. N.D,—Smith v. Courant Co., 136 
X.W. 781, 23 N.D. 297. 

14a C.J. p 402 notes 68, 71. 

Bvideaos hald admiaalMa 

(1) The existence of authority in 
subordinate officers may be estab¬ 
lished by proof of knowledge which 
board of directors has, or must be 
presumed to have, of acts and doings 
of its subordinates in and about af¬ 
fairs of corporation.—First Nat. Fi¬ 
nance Corporation v. Five-O Drill¬ 
ing Co., 289 P. 844, 209 Cal. 669—Van 
Denburgh v. Tungsten Reef Mines 
Co, 67 P.2d 360. 20 Cal.App.2d 463 — 
Davis V. Pacific Studios Corporation, 
268 P. 440, 84 Cal.App. 611. 
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(2) The fact that person is officer 
may be considered with other cir¬ 
cumstances, and authority may more 
readily be inferred from circum- 
stani'os proved than in case of one 
having no official relation to corpo¬ 
ration. 

U.S.—Relflf V. Nebraska-California 

Colony Co.. C.C.A.Neb., 277 F. 417. 
Cal.—Jan Wai v. Smlth-Riddell Co., 

202 P. 952, 55 Cal.App. 69. 

(3) Evidence that a person gave 
directions to defendant’s employees, 
and was obeyed was admissible to 
prove his authority —Clark-Rice Cor¬ 
poration V. Waltham Bleachery & 
Dye Works, 166 N.E. 867, 267 Mass. 
402. 

, (4) In action to recover from cor¬ 
poration, on ground of untrue state¬ 
ments, money paid for securities, ev¬ 
idence that plaintiff had been re¬ 
ferred to corporation’s attorney is 
admi.ssible to show attorney was 
agent and could bind corporation.— 
Seneca Wire & Mfg. Co. v. A. B. 
Leach & Co., 159 N.E. 700. 247 N.Y. 1. 
reversing 219 N.Y.S. 478, 219 App. 
Div. 702. 

(6) The president of corporation 
may testify that she authorized sign¬ 
ing of petition for a town bond is¬ 
sue election by business manager for 
corporation.—Brown v. Town of 
Hillsboro, 117 SE. 41, 185 N.C. 368. 

(6) In traveling salesman's action 
against his employer for balance un¬ 
der contract of employment, evidence 
as to making of contract by defend¬ 
ant's foreman and sales manager in 
presence of defendant's president 
and general manager, and as to 
transactions and discussions relative 
to samples and prices, is admissible 
to show that foreman was authorized 
by president to act for defendant in 
making contract.—Twin City 1‘rod- 
uets Co. v. Nance, Tex.CU.App., 245 
S.W. 757. 

(7) Relative to authority of treas¬ 
urer of corporation to issue corpo¬ 
rate check in payment of corporate 
indebtedness, evidence as to method 
of keeping accounts and proof of de¬ 
posit of treasurer's money to ac¬ 
count of corporation is admissible.*— 
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evidence relating to the corporation’s knowledge of 
facts known to its officer or agent,®* or a third per¬ 
son’s knowledge of the agent’s authority,®^ or as to 
the representative character of the transaction,®® 
is admissible, but irrelevant evidence is, inadmis¬ 
sible.®® 

For the purpose of proving lack of authority, evi¬ 
dence as to the actual authority is admissible,®*^ such 
as the testimony of the officer in question.®* 

Where plaintiff admits that his right to recovery 
against the corporation depends on the power of the 
corporate officers to make the agreement, evidence 
as to a release and discharge by such officers is ad¬ 
missible without proof of the authority to bind the 
corporation.®® 


The rule of agency for a natural person, that the 
doctrine, that the acts or declarations of the agent 
are not admissible to prove either the fact of agen¬ 
cy or the extent of the authority, refers to extra¬ 
judicial statements and does not render inadmissible 
the testimony of the agent, stated in the title Agen¬ 
cy § 322 b, applies to corporations, so that the tes¬ 
timony of the officer or agent is not inadmissible to 
prove such facts.^O 

Evidence is not admissible, to show authority, 
that assent to the act was given by another officer 
or agent who had no authority in the matter,^^ and 
it has been held that on the issue of an officer’s 
apparent authority, evidence as to his authority in 
fact as between himself and the corporation is ir- 
relevant,72 as is evidence of transactions between 


Schmitt V. Bilsiner* €7 Pa.Super. 453 
—14a C.J. p 402 note 71 [a] (3). 

(8) In employee's action for com¬ 
pensation for services based on bon¬ 
uses paid another employee, evidence 
of corporate vote is admissible to 
prove authority of manager to pay 
such bonuses.—^Newell v. Anchor 
Webbing Co.. R.I., 129 A 264. 

(9) In action regarding agreement 
to discharge collateral, court erred in 
refusing to allow plaintiff to show 
that person making agreement had 
desk m office of defendant surety 
company, what names were on door, 
and what he did in regard to cancel¬ 
lation of bonds and discharge of 
collateral.—Crombie v. Illinois Sure¬ 
ty Co., 169 N.Y.S. 181, 181 App.Div. 
787. 

(10) Where payee corporation's 
name is indorsed on back of note, 
evidence as to authority of one in¬ 
dorsing name to transfer instrument 
is admissible.—^McLeod State Bank v. 
Vandemark, 200 N.W. 42, 61 N.D. 673. 

(11) Other evidence held admis¬ 
sible see 14a C.J. p 402 note 68 [a], 
■videuee held inadmissible 

(1) Where issue was whether pres¬ 
ident of corporation made contract 
to repurchase stock, and his author¬ 
ity to do so, evidence that stock be¬ 
longed to president and not to cor¬ 
poration was not important.—Quig¬ 
ley v. W. N. Macqueen ds Co., 151 N. 
K. 487, 321 Ill. 124, affirming 237 111. 
App. 622. 

(2) Excluding evidence of vote of 
directors designating bank as deposi¬ 
tory is proper as not bearing on 
question of treasurer's power to in¬ 
dorse note.—Bennett v. Corporation 
Finance Co., 154 N.E. 835, 268 Mass. 
306. 

(3) In action on contract made by 
defendant corporation’s general man¬ 
ager, where evidence showed plain¬ 
tiff was led to deal with manager as 
having authority he purported to 
have, evidence for defendant as to 


his express authority is Immaterial. 
—Boston Food Products Co. v. Wil¬ 
son & Co., 139 N.E. 637, 245 Mass. 
550. 

(4) Other evidence held inadmis¬ 
sible see 14a C.J. p 402 note 68 Lb]. 

63. Mo.—Bradley-Metcalf Co. v. 
Tottle-Campbell Dry Goods Co., 
App., 180 S.W. 389. 

14a C.J. p 401 note 64. 

64. N.y.—^Allentown Second Nat. 
Bank v. Pettier, etc., Mfg. Co., 2 
N.Y.S. 644, 56 N.Y.Super. 216. 

14a C.J. p 402 note 65. 

65. Ky.—Georgetown Water Co. v. 
Central Thompson-Houston Co., 34 
S.W. 435, 86 S.W. 636, 17 Ky.L. 
1270. 

14a C.J. p 402 note 66. 

66L N.Y.—Cook v. Williams, 85 N. 
Y.S. 1123. 

14a C.J. p 402 note 66. 

Affidavit of attorney on motion to 
remove default, in which it was stat¬ 
ed that certain person was defendant 
corporation's general manager, con¬ 
stituted no part of record, and was 
not admissible on question of his 
authority, especially when not of¬ 
fered as admission.—Irwin v. Wor¬ 
cester Paper tion Co., 141 N.E. 286. 
246 Mass. 463. 

67. Conn.—Bennett v. S. Blumen- 
thal & Co., 155 A. 68, 69, 113 Conn. 
223, citing Oorpus Juris. 

14a C.J. p 403 note 74. 

Xadorsemeat of notes 
Corporate defendant in action on 
notes, payment of which it guaran¬ 
teed by indorsements signed by its 
manager, was entitled to show that 
he was not expressly authorized by 
defendant's directors to make such 
indorsements as alleged in plaintifTs 
reply.—Federal Chemical Co. v. 
Farmers Produce Exchange, Mo.App., 
128 S.W.2d 612. 

68 . W.Va.—^Varney v. Hutchinson 

Lumber, etc., Co., 73 S.E. 321, 70 
W.Va. 169. i 


69. N.C.—Brown v. Miensset, 81 S. 
E. 672. 123 N.C. 871. 

70. Ala.—Sheffield Chamber of 

Commerce v. Hatch, 127 So. 173. 
174, 220 Ala. 60L citing Corpus Ju¬ 
ris. 

N.Y.—Grand Allen Holding Corpora¬ 
tion V. M. & S. Circuit. 258 N.Y.S. 
19, 236 AppDiv. 2. affirmed 385 N. 

I E. 718, 261 N.Y. 516. 

Ohio.—Goodyear Tire & Rubber Co. 
v. Marhofer, 176 N.E. 120, 38 Ohio 
App. 143. 

Pa —Wagner v. West Penn Power 
Co. 1^8 A. 478, 110 Pa Super. 221. 
Testimony of agent 
Testimony of corporation's agent 
as to facts beoring on question of 
his authority to execute and bind 
corporation by written agreement to 
lease space in store for display of 
merchandise for sale by corporation 
is admiB.sib1e in latter's action to 
recover merchandise from store own¬ 
ers, who reconvened for commis¬ 
sions on sales by them and damages 
for breach of rental agreement, where 
such agent’s powers and duties were 
not reduced to writing.—Shaw Jewel¬ 
ry Co. V. Lee, Tex.Clv.App., 116 S W. 
2d 777. 

Tsstimouy of mauagsr 

Lessee corporation's regional man¬ 
ager is a competent ■ witness to es¬ 
tablish his authority to employ bro¬ 
ker to obtain assumption of lease by 
another company.—Wakefield, Fries 
& Co. V. Sherman. Clay & Co., 17 P. 
2d 319, 141 Or. 270. 

71. Ala.—Stanley v. Sheffield Land, 
etc., Co., 4 So. 34, 83 Ala. 260. 

14a C.J. p 403 note 72. 

73. Conn.—^Knapp v. Tidewater Coal 
Co.. 81 A. 1063, 86 Conn. 147. 

14a C.J. p 403 note 73. 

Aimitattou of authority 

Private agreement between real es¬ 
tate company and developer is in¬ 
admissible in subagent's action for 
commissions to prove limitations on 
developer's authority, where oompa- 


514 



19 C.J.a 


CORPORATIONB 


§ 1030 


the officer and third persons which were unknown 
to the person at the time of his own dealing with the 

corporation.^ 3 

Acts or declarations of corporation. Evidence is 
admissible of any declaration or admission by the 
corporation which tends to establish the fact of the 
agency or the extent of authority.^^ Likewise, in¬ 
dependently of principles of estoppel, silence on the 
part of the corporation when it has knowledge of 
an agreement by its officers on its behalf is evi¬ 
dence of actual authority of such officer.^5 

Declarations of strangers. The declarations of 
strangers to the corporation are not admissible to 
prove the alleged agency.^® 

§ 1029. —- Acts or Declarations of Officer 

Evidence of acts or deelaratlona of a corporate of¬ 
ficer or agent are Inadmissible to prove or disprove the 
fact or extent of his agency, unless subsequently rati¬ 
fied by the corporation or supported by other proof, or 
unless the position of auch officer or agent has been ad¬ 
mitted In the pleadings. 

While it has been said that the general rule of 
agency for a natural person, that the agency can¬ 
not be established by evidence of the acts or dec¬ 
larations of the agent nor the extent of the au¬ 
thority thus shown, stated in the title Agency § 322 
c (1), has been greatly relaxed and modified in its 
application to corporations which can transact busi- 

ny hold him out as ponoral njjont.— 

Murphy v. B<‘verly Hills Roally Tor- 
poratiun, 98 Pa Super. 183. 

73. Minn—Kborloln v. Slookyarda 
Morlf?ago & Trust Co,, 204 X W. 

961. 164 Minn. 323. 

74. N.y.—Seely Ofhee AppliHn<e Co. 

V. Kni'velopiedia Britlannlca Co., 

119 N.Y S. 213. 

14a C.J. p 403 note 79. 

76. Cal—Jan Wai v. Smith-Rlddell 
Co., 202 P. 952, 55 Cal.App. 59. 

76. Mont.—U. S. P'ldellty & Guar¬ 
anty Co. V. Bourdeau, 208 P. 947, 

64 Mont. 60. 

77. Tex.—Pullman Palace-Car Co. v. 

Nelson, 54 S.W. 624, 22 Tox.Civ. 

App. 223. 

2 C.J. p 935 note 27 [f], 

78. Ala.—Bun h v. Ingham Lumber 
Co., 102 So. 19. 212 Ala, 204. 

Ark —Anderson-Tully Co. v. Gillett 
Lumber Co., 244 S.W. 26, 155 Ark. 

224. 

Cal.—Scott V. Los Angi?les Mountain 
Park Co., 267 P. 914, 92 Cal.App. 

258. 

Colo.—Westi'rn Inv., etc., Co. v. Den¬ 
ver First Nat. Bank. 128 1‘. 476, 23 
Colo.App. 143. 

Del.—C'olxocoresaos v, W. S. Wasser- 
man Co.. Ch., 4 A.2d 800. 


ness only through agents,77 acts or declarations of 
an officer or agent arc not admissible, as against the 
corporation, to prove either the fact of the agency 
or the extent of the agent’s authority,78 unless sub¬ 
sequently brought to the knowledge of the corpora¬ 
tion and ratified by it,79 or supported by other evi¬ 
dence of the agency or authority,®^ or unless the 
officer’s or agent’s position is admitted in the plead- 
ings.3l 

Denials of authority by officer or agent likewise 
are inadmissible.*^ 

A managing agent may represent himself as pos¬ 
sessing the full powers usually ascribed to such of¬ 
fice or agency, which representations will bind the 
corporation.83 

§ 1030. — Custom and Course of Dealing 

Evidence of the previous exercise or nonexercise of 
the tame powers with the approval or recognition of the 
corporation Is admicelble to prove the fact and extent 
of the agency of corporate officers or agents, as also le 
evidence of the previous exerciee of the same authority 
by others In the same position. 

As a general rule, the agency and authority of an 
officer or agent may be proved by evidence of his 
having previously exercised certain powers as of¬ 
ficer or agent with the approval or recognition of 
the corporation,*^ as in the case of evidence of the 

Mihs.—M eder v. Superior Oil Co., 119 
So. 318. 151 Mkss. 814. 

14a C J. p 403 note 82. 

SO. Cal—Ne^Mon v. Johnston Or- 
pan & I'iuno Mfgr. Co., 180 P. 7, 
180 Cal. 185. 

Iowa.—Farmers’ Sav. Bank of Mur¬ 
ray V. Planters’ Terminal Elevator 
Co, of Des Moines, 204 N.W. 298, 
200 Iowa 431. 

Mo —First Nat. Bank v. Equipment 
Co, 285 S.W. 779, 221 Mo.App. 733. 
14a C.J. p 403 note 83. 

81. Ga.—Dawson Paper Shell Pecan 
Co. V. Montezuma Fertilizer Co., 90 
S.E. 984. 19 Ga.App. 42. 

88. Wash —Willis v. MacDouffall & 
Southwiek. 220 P. 759, 127 Wash. 
330. 

83. Colo.—Western Inv., etc.. Co. v. 
Denver First Nat. Bank, 128 P. 
476, 23 Colo.App. 143. 

84i. Cal.—Mattlson v. Italo Petro¬ 
leum Corporation of America, 29 
P.2d 901, 137 Cal.App. 148—Cali¬ 
fornia Canning Peach Growers v. 
Harris, 267 P. 672, 91 Cal App. 654 
—Ellet V. Los Altos Country Club 
Properties, 264 P 270. 88 Cfil..\pp, 
740 —Irwin v. Colburn. 204 P. 551, 
56 Cal.App. 41. 

La.—Beneficial Loan Soc. of New Or¬ 
leans V. Straus.s, App., 148 So. 85, 
87. quoting Corpus Juris. 


Fla.—St. Petersburg Land & I-onn 
Co. V. ShallcroBS, 94 So. 502, 84 
Fla. 575, 

Ga—Alley v. Lindale Co-op. Store, 
125 SE. 717, 33 Ga.App. 63. 

Ky—Muir v. Glossbrenner Motors 
Co.. 276 S.W. 1058, 211 Ky. 1. 

Mass.—Treasurer and Receiver Gen¬ 
eral V. Macdale Warehouse Co., 160 
N.E. 434. 262 Mass. 588 

Mont—U, S. Fidelity & Guaranty Co. 
V, Bourdeau, 208 P. 947, 64 Mont. 
60. 

N.J.—Sattler v. Howe Rubber Cor¬ 
poration, 121 A. 623, 98 N.J.Law 
460. 

I'a —Wagner v. West Penn Power 
Co.. 168 A. 478. 110 Pa Super. 221 
— Manross v. Warr-Penn Refining 
Co.. 167 A 564, 312 Pa. 241. 

Agent’s dsslozutioaL 

Tex.—San Antonio Public Service 
Co. V. Jackson, Civ.App., 103 S.W. 
2d 251, error dismissed. 

Wash.—^Willis v. MacDougall & 
Southwiek, 220 P. 759, 127 Wash. 
330 

14a C.J. p 403 note 81. 

Declarations or admissions of officers 
and agents as binding corporation 
see infra S§ 1068-1072. 

79. Fla.—St. Petersburg Land & 
Loan Co. v. Shallcross, 94 So. 502, 
84 Fla. 575. 
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authority of the president.*® So, also, evidence that 
the officer or agent had never performed similar 
acts is admissible to disprove his authority.*® How¬ 
ever, evidence of authority as to entirely different 
transactions is inadmissible.*7 

Evidence of a custom and usage in a particular 
locality for the officials and agents of business firms 
to draw and present the checks of their corpora¬ 
tions in payment of their individual debts is ad¬ 
missible.*® 

Authority of similar agents. Evidence that a 
previous agent in the same position had a certain 
authority is admissible as tending to prove that the 
agent in question had the same authority; but evi¬ 
dence of the authority possessed by other officers or 


agents in similar positions with other corporations 
is inadmissible.*® 

§ 1031. - Parol or Record Evidence 

Corporate documents and reeorda, properly authenti¬ 
cated, are admieiible to prove the authority of Ita offleere 
and agenti. Other documentary evidence is likewise 
admissible, Including the articles of incorporation, but 
usually the corporate by-laws are Inadmissible for such 
purpose. 

The records or books of a corporation setting 
forth an order or resolution conferring certain au¬ 
thority on an officer or agent are admissible on the 
question of such authority.®® provided the genuine¬ 
ness or authenticity of such records or books is suf¬ 
ficiently shown,but evidence of a resolution of 


Me.—Gilman v. P. O. Bailey Carriage 
Co., 141 A. 321. 127 Me. 91. 

Mass.—Nowell v. Kqui table Trust 
Co., 144 N.K. 749, 249 Mass 585. 
Mo.—Bacon Piano Co. v. Mcdcalf 
Jewelry & Music Co., 40 S.W.2d 
762. 225 Mo.App. 463. 

Pa.—Maryland Casualty Co. v. Bow¬ 
er, 70 Pa Super. 304. 

14a C.J. p 404 note 88. 

JMdenoe held admlesible 

(1) Testimony that treasurer of 
trust company had signed other in¬ 
struments of like nature in name of 
trust company with knowledge of its 
president and other ofllrers is com¬ 
petent as tending to show estab¬ 
lished course of authority to execute 
contract of guaranty.—Nowell v. Eq¬ 
uitable Trust Co., 144 N.E. 749, 249 
Mass. 585. 

(2) In action on note, evidence 
that it was payee’s custom to have 
Its commercial paper indorsed by 
treasurer, that he indorsed note as 
treasurer, and that corporation re¬ 
ceived benefit of note, was improper¬ 
ly excluded.—Lycoming Trust Co. v. 
Allen. 156 A. 707, 102 Pa.Super. 184. 

(3) Evidence of dealings by cor¬ 
poration’s manager is competent to 
show capacity, and authority to sign 
trade acceptances was link in cir¬ 
cumstances to establish authority 
disregarding whether the drawer 
knew previous acts.—Buffalo Trust 
Co. V. Producers’ Exchange No. 148, 
California, Mo., 23 S.W.2d 644, 224 
Mo.App. 199. 

(4) In action for injuries received 
when gasoline tank which was be¬ 
ing welded for gasoline company ex¬ 
ploded after plaintiff had been as¬ 
sured by company’s superintendent 
that tank had been properly steamed 
for welding, testimony that it was 
custom among refineries selling gas¬ 
oline to steam tanks for customers 
is admissible to show authority of 
superintendent to have tank steamed. 
—Desdemona Gasoline Co. of Texas 


v. Garrett, Tex.Civ.App., 90 S.W.2d 
636, error dismissed. 

(5) Other evidence see 14a C.J. p 
404 note 88 [a]. 

Salstenoe of authority in subordi¬ 
nate ollloers rnoy be established by 
course of business and practices of 
corporation.—Van Henburgh v. Tung¬ 
sten Reef Mines Co., 67 P.2d 360, 20 
Cal.App.2d 463—First Nat. Finance 
Corporation v. Five-O Drilling Co., 
289 P. 844, 209 Cal. 569—Davis v. 
Pacific Studios Corporation, 258 P. 
440, 84 Cal.App. 611—14a C.J. p 404 
note 88 [b]. 

85u Cal.—Irwin v. Colburn, 204 P. 

551, 56 CaLApp. 41. 

Tex.—Miles Realty Co. v. Dodson, 
Civ.App., 8 S.W.2d 516, error dis¬ 
missed. 

14a C.J. p 404 note 89. 

Bvideuoe held admissible 

I’a.—Lycoming Trust Co. ▼. Allen, 
156 A, 707, 102 Pa.Super. 184. 

86. N.M.—Oak Grove, etc.. Cattle 
Co. V. Foster, 41 P. 522, 7 N.M. 650. 

14a C.J. p 405 note 90. 

87. Mass.—Childs, Jeffries & Co. v. 
Bright, 186 N.E. 571, 283 Mass. 
283. 

Bvideuce held Inadmissible 

That treasurer of corporation deal¬ 
ing in securities had authorized an¬ 
other firm to issue checks to corpora- 
I tion for securities, to be taken from 
corporation for treasurer’s account, 
is not evidence of treasurer’s author¬ 
ity to issue check on corporation 
for payment of personal indebted¬ 
ness to other firm, being exact oppo¬ 
site of present transaction.—Childs, 
Jeffries & Co. v. Bright, supra. 

88. Tenn.—Levins v. W. O. Peeples 
Grocery Co., Ch., 38 S.W. 733. 

88 . Tex.—San Antonio Waterworks 
Co. V. White, Civ.App., 44 S.W. 181. 
14a C.J. p 405 note 93. 

▲ets of fonnsr claim agent 
On issue of authority of defend¬ 
ant’s claim agent to employ physi- 
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clan, evidence that he had been paid 
by defendant for attendance on in¬ 
jured employees brought to him by 
defendant's former (‘laim agent was 
admissible.—I’ritchard v. Old Pol¬ 
ony St. Ry. Co., 103 N.E. 693, 216 
Mass. 221. 

90l Mo.—N apoleon Hill Cotton Co. 

V. H. Oettor Grocery Co., 222 S W. 

876. 204 Mo.App. 427. 

Va.—Radford Water Power Co. 

Dunlap, 105 S.E. 257, 128 Va. 658 
14a C.J. p 405 note 96. 

▲nthorlty as to notes 
j A book of record of corporate acts 
showing a resolution authorizing tin 
manager of a corporation to sign 
corporate notes is adint.^slble to 
prove authority.—VV'oodhaven Bank 
V. Brooklyn Hills Impr. Co., 74 N.Y. 
S. 1023. 69 App.Div. 489. 

Onaranty 

I’resident’s actual authority or 
lack thereof to execute guaranty of 
credit may be shown by corpora¬ 
tion’s minutes.—Zellerbach Paper Co. 
V. Virden Packing Co., 63 P.2d 163. 
10 Cal.App.2d 635, hearing denied 54 
P.2d 18, 10 Cal.App.2d 635. 

Beose 

(Corporate resolution authorizing 
treasurer to make lea.se is admissibb 
as bearing On contention that treas¬ 
urer had conveyed property In fee 
in excess of authority, where de¬ 
fendant should have had notice of 
resolution.—Institute of I’rolestant 
Deaconesses of Allegheny County 
Ligenfelser, 146 A. 123, 296 Pa. 493. 
Pstltioa for ssttlsmsBt of aoooants 
liy sxscutrlz 

Authority of president of associa¬ 
tion to sign and present petition to 
require executrix to .settle her ac¬ 
count may be proved by corporate 
records.—McKenzie v. Webber Hos¬ 
pital Assoc., 76 A. 704, 106 Me. 385. 
71 A. 1032, 104 Me. 320. 

81 . lia.—Interstate Trust, etc., Co. 

V. Powell Bros., etc., Co., 52 So. 

179, 126 La. 22. 

14a C.J. p 405 note 97. 
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authority of one officer is inadmissible where the is¬ 
sue is as to the authority of other ofiicers.^2 

Indeed, provided there is a writing, as stated in 
the CJ.S. title Evidence § 803, also 22 CJ. p 998 
note 46 [c] and 14a CJ. p 405 note 98, or a record 
of the authority of the officer or agent, as declared 
in the C.J.S. title Evidence § 810, also 22 C.J. p 1011 
note 48 [d] and 14a C.J. p 405 note 98, the author¬ 
ity must be proved by the written evidence and not 
by parol evidence, unless, as is said in the C.J.S. ti¬ 
tle Evidence § 832, al.so 14a C.J. p 405 note 99, the 
corporation fails or refuses to produce such evi¬ 
dence after being called upon to do so. 

Proof of the agency may also be made by other 
instruments or writings bearing on the agency,®^ 
such as letters, admitting or bearing on the fact of 
the agency, written by or to one or more of the 
principal officers of the corporation,^^ and tele¬ 
grams but letters written by a corporate agent, 
with the corporate letter head, are inadmissible to 
prove his agency,®® and letters written to a corpo¬ 
rate agent by a third person to whom the agent had 
been referred by corporate officers are also inadmis¬ 
sible, unless shown to have been expressly au¬ 
thorized.®'^ 

On an issue of authority of a manager of a cor¬ 


poration to do a certain act or make a certain con¬ 
tract, the articles are admissible to show what busi¬ 
ness the corporation was authorized to transact.®* 
The corporate charter also is admissible to show 
lack of authority of a corporate officer.®® 

Although it has been held that a by-law is admis¬ 
sible to show the scope of an officer’s authority,^ 
in accordance with the rule, stated in § 997 supra, 
that an innocent person is not bound by limitations 
in by-laws, of which he has no knowledge, evidence 
of such a by-law or resolution is not admissible as 
against such a person, unless he knows, or is put on 
inquiry as to, such limitations.2 Where a finding of 
agency is based exclusively on the ostensible agency 
of tbe officers who signed a contract, it is not error 
to exclude minutes and by-laws offered by the cor¬ 
poration to show that the officers had not been au¬ 
thorized to execute the contract.® 

§ 1032, - Ratification 

Ratification of the acts or contracts of corporate of¬ 
ficers and agents may be proved by oral testimony or 
by written evidence. Likewise, evidence negativing an 
intention to ratify such acts or contracts is admissible 
to show the absence of. ratification. 

Ratification may be proved by oral testimony,^ or 
by written evidence.® Evidence lending to show 


92. Mo.— Rrhindlcr v. Produrer.s* 

Grain Co.. App . 237 S.W. 124. 

93. I'a—Pnion ("anal Co. v, Loyd, 4 

Watts & S. 311,3. 

14a CJ. p 405 note 1. 

Checka 

In suit HKainst bank to rorovrr 
moneys paid on order of cori>ora- 
tlon's president, canceled diet ks 
aliened by president are ndmisMlblo to 
rebut claim that inquiry would have 
disclosed president's want of au¬ 
thority.—Sawyer v. Rochester Trust 
Co., D.C.N.H., 45 P.2d 867. 

Deposition 

(1) Kvidcnce in deposition of de¬ 
fendant corporation’s assistant man¬ 
ager as to number of times that he 
and its general manager called on 
plaintiff’s employee with reference 
to quitting plaintiff and working for 
defendant, and solicitation of plain¬ 
tiffs customers by deponent and such 
employee under general manager’s 
direction, is competent as showing 
defendant's knowledge of deponent's 
effort, although general manager was 
found not guilty at his former trial 
as defendant's agent.—Randall Dairy 
Co. V. I’evely Dairy Co., 9 N.B.2d 667, 
291 in.App. 380. 

(2) On the issue whether credit 
manager of tire company had author¬ 
ity to fix credit to be allowed cus¬ 
tomer for returned tires, depositions 
of company's sales manager and of¬ 


fice manager, who testified that cred¬ 
it manager was authorized only to 
agree for return of tires and that 
credit therefor was to be determined 
by office manager, arc competent — 
Firestone Tire & Rubber Co. v. Bor¬ 
deaux, 30 P.2d 385, 176 Wash. 692. 

Bvidenoa hold iBadmissIbls 

(1) In action against corporation 
to enforce obligations of another 
company, whose entire assets it pur- 
cha.scd, refusal to admit unsigned 
tentative sales agreement in evi¬ 
dence on issue of whether persons 
who made purchase were defendant's 
agents was not error.—McCormick 
Saeltzer Co. v. Grizzly Creek Lum¬ 
ber Co., 240 r. 32, 74 Cal.App. 278. 

(2) In action against individual 
and corporation to rescind cattle pur¬ 
chase for fraud, in which issue was 
whether individual was corporation’s 
agent, individual's financial state¬ 
ments addressed to corporation was 
properly excluded as immaterial.— 
Carter v. Carr, 33 P.2d 862, 139 Cal. 
App. 15. 

94b Mass —Narragansett Amuse¬ 

ment Co. V. Riverside Park Amuse¬ 
ment Co.. 157 N.E. 532, 260 Mass 
265. 

N.Y.—32d-33d St. Corporation v. Nor¬ 
mandie Waist Co., 193 N.Y.S. 54 
Pa.—Wilson V. Viking Corporation, 
Super., 3 A.2d 180. I 
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I Tex —Twin City Products Co. v. 

I Nance, Civ.App. 215 S W. 767. 

Va—Radford Water Power Co v. 
Dunlap, 105 RE. 257, 128 Va. 658. 

14a C.J. p 405 note 2 

95^ Va—Radfoid Water Power Co. 
V. Dunlap, supra 

96. Ariz.—U S Smelting, Refining 
& Mining Exploration Co v. Walla- 
pai Mining & Development Co., 230 
P. 1109, 27 Anz 126. 

97. Mich.—Garey v. Kelvinator Cor¬ 
poration. 271 N.W. 723, 279 Mich. 
174. 

98. Mont.—Mahonty v. Butte Hard¬ 
ware Co., 48 P. 545. 19 Mont. 377. 

99. La.—Beneficial Loan Soc. of 
New Orleans v. Strauss, App., 148 
So. 85. 

1. Cal.—Zellerbach Paper Co. v. Vir- 
den Packing Co., 53 P.2d 163, 10 
Cal App.2d 635. hearing denied 64 
r. 2 d 18 , 10 Cal.App.2d 635. 

14r C.J. p 406 note 4. 

2. Mass.—Boston Food I Products Co. 
v. Wilson & Co.. 139 N.E. 637, 245 
Mass. 550. 

14a C.J. p 406 notes 6, 7. 

3. Cal.—Newton v. Johnston Organ, 
etc. Mfg. Co.. 180 P. 7. ISO Cal. 
185. 

4 . Mont.—^Kirk v Montana Transfer 
Co.. 184 r. 987, r>6 Mont. 292. 

14a C.J. p 406 note 13 

6. Iowa.—Teeple v. Uuwkeyc Gold 
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ratification of the acts of a corporate officer or 
agent is admissible,^ as also is evidence as to knowl¬ 
edge or acquiescence on the part of the officers.^ 
However, evidence of a contract by an officer is 
properly stricken, even though the corporation has 
accepted the fruits of the contract, where there is 
no proof that the corporation had knowledge of the 
facts when it accepted the benefits.® 

Evidence of previous acts of the same kind, is ad¬ 
missible, on the question of ratification, if of such 
frequency and notoriety as to justify the inference 
that they were known to, and acquiesced in by, the 
corporation.® 


Moreover, evidence of acts or declarations which 
negative an intention to ratify is admissible for the 
purpose of showing-there was no ratification.^® 

§ 1033. Weight and Sufficiency 

In particular caaes, questions as to the weight and 
sufficiency of evidence of the fact and extent of the 
agency of corporate officers and agents have been de¬ 
termined. 

In numerous instances questions as to the weight 
and sufficiency of the evidence relating to the ex¬ 
istence and extent of the authority of corporate of¬ 
ficers and agents have been adjudicated,!^ as, for 


Dredging Co.. 114 N.W. 906, 187 

Iowa 206. 

14a C.J. p 406 note 14. 

Agreement to abandon appeal 

An agreement, executed by corpo¬ 
ration’s agent pursuant to resolution 
of board of directors, to abandon its 
tippeals from Judgment sustaining 
mortgage foreclosure sale in con¬ 
sideration of option to purchase 
mortgaged property for cost thereof 
to mortgagee, is admissible in suit 
for a deficiency judgment.—^Admin¬ 
istrators of Tulane Educational Fund 
V. B. G. Carbajal. Inc.. 156 So. 416. 
180 liO. 355. 

Seeords 

In action for breach of contract 
for employment as general manager 
of water power company, admission 
in evidence of resolution of board 
of directors ratifying contract is not 
error.—Radford Water Power Co. v. 
Dunlap. 105 S.E. 257. 128 Va. 658. 

6. S.C.—Laughlin v. Southern Pub¬ 
lic Service Corporation, 64 S.E. 

1010, 83 S.C. 62. 

14a C.J. p 406 note 16. 

Svidence held admissible 

(1) Where defendant claimed 
plaintiff corporation purchased note 
sued on with knowledge that it was 
delivered to corporation’s transferor 
on unfulfilled conditions, corporation 
officer’s testimony that some officer 
of corporation made up file contain¬ 
ing duplicate unsigned agreements 
relative to tran.saction between cor¬ 
poration’s transferor and defendant, 
and that generally secretary of cor¬ 
poration would make files up is prop¬ 
erly admitted.—South Georgia Trust 
Co. V. Crandall, 170 S.E. 333, 47 Ga. 
App. 328. 

(2) In suit by transferee corpora¬ 
tion on note, corporation officer’s tes¬ 
timony that transferor stated note 
was for purchase money of real es¬ 
tate is properly admitted on issues 
whether officer was put on notice as 
to infirmities in note.—South Georgia 
Trust Co. V. Crandall, supra. 

(3) A petition for a town bond 
issue election being signed ”M. Sup¬ 
ply Co., by J. H. F., Business Mana¬ 


ger,** it is competent for witness, as 
president of corporation, to explain 
authority for signature, which she 
did by testifying that she instruct¬ 
ed him to sign it for corporation, 
showing that she ratified action of 
her agent, who was her brother, in 
signing petition.—Brown v. Town of 
Hillsboro, 117 S.E. 41, 186 N.C. 368. 

(4) Testimony that president of 
trust company, in early negotiations 
concerning its liability on contract 
of guaranty signed by its treasurer, 
made no question of authority of 
treasurer, and did not disavow it, 
is competent to show ratification.— 
Nowell V. Kquitable Trust Co., 144 
NE. 749. 249 Mass. 585. 

(5) Where salesman sued motion 
picture corporation for commissions 
on sales of motion picture equipment, 
evidence of salesman’s employment 
by corporation through its agent, 
without first showing that agent pos¬ 
sessed authority to make contract, 
is admissible under theory of im¬ 
plied authority, where salesman on 
applying to corporation for position 
was referred by corporation to its 
agent, notwithstanding the salesman, 
in BO far as he relied on proof of 
agency by estoppel, did not plead 
facts giving rise to such estoppel.— 
Thimmig v. General Talking Pictures 
Corporation, Mo.App., 85 S.W.2d 208. 

7. Ga.—South Georgia Trust Co. v. 
Crandall, 170 S.E. 333, 47 Ga.App. 
328. 

Ill.—Kempton Farmers’ Elevator Co. 

V. Lowitz, 231 Ill.App. 273. 

Mo.—Federal Chemical Co. v. Farm¬ 
ers Produce Exchange, App., 123 S. 

W. 2d 612. 

N.H.—Barclay v. Dublin Lake Club, 
1 A.2d 633. 

& Cal.—Bourne v. Root, 13 P.2d 
1066. 125 CaLApp. 461. 

9. Cal.—City of Venice v. Short 
Line Beach Land Co., 181 P. 658, 
180 Cal. 447. 

14a C.J. p 407 note 18. 

la Ga.—Potts-Thompson Liquor Co. 

V. Potts, 69 S.E. 734, 135 Ga. 461. 
14a C.J. P 407 note 19. 
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11. Bvldenoe held sullloient 

(1) To show that' pledgee of un¬ 
issued stock and his transferee took 
It with knowledge of secretary’s lack 
of power to pledge.—McAndrews v. 
Idawa Gold Mining Co., 210 N.W. 
514, 54 N.D. 734, 61 A.L.R. 1123. 

(2) To show that bank took un¬ 
authorized deed of trust to corpora¬ 
tion’s property and notes secured 
with knowledge of their infirmity as 
affecting estoppel to question valid¬ 
ity.—Grafeman Dairy Co. v. North¬ 
western Bank, 288 S.W. 859, 315 Mo. 
849. 

(3) To show that corporation per¬ 
mitted itself to be held out as 
owner and proprietor of building — 
Arkansas Amusement Assoc v. Hig¬ 
gins. 132 S.W. 635, 96 Ark. 493 

(4) To rebut presumption arising 
from corporate seal. 

N J.—^Whitehead v. Hamilton Rubber 

Co., 27 A. 897, 62 N.J.Eq. 78. 

N.Y.—Moore v. St. Thomas, 4 Abb. 

N.Cas. 51. 

(5) To sustain finding that plain¬ 
tiff had no notice of secret limita¬ 
tions on authority of agent.—Danci- 
ger Oil & Refining Co. v. Burroughs. 
C.C.A.Okl., 75 F.2d 855. Cfrliorari 
denied 55 S.Ct. 915, 295 U.S. 758. 79 
L.Bd. 1700. 

(6) To sustain finding that per¬ 
son loaning money to corporate offi¬ 
cer on behalf of corporation had 
knowledge of misappropriation or 
proposed misappropriation to officer’s 
personal use.—Gross Iron Ore Co. v. 
Paullc, 172 N.W. 907, 143 Minn. 48. 

(7) To sustain finding that pledge 
holder corporation was estopped to 
deny that it was bound by contract 
made by its president to hold pledge 
unconditionally for pledgee, and that 
president was also estopped to deny 
that he 4iras bound so to hold for 
pledgee.—Mayr v. Reynolds, 190 P. 
383, 47 Cal.App. 168. 

(8) To warrant finding that de¬ 
fendant corporation was estopped to 
deny that its foreman and sales man¬ 
ager was authorized to hire plaintiff. 
—Twin City Products Co. v. Nance, 
Tez.Clv.App., 246 S.W. 757. 
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example, evidence to establish the existence of an i of an officer's or agent's authority,the rcpresen- 
agency for the corporation,^2 the nature and extent j 


(9) Other instances see 14a C.J. p 
407 note 22 [a], [c]. 

SviAsnos lisld iBsuftotsat 

(1) To show that plaintiff in good 
faith relied on president's authority 
to execute instrument without au¬ 
thority from board of directors, or 
that it was intended that delivery of 
copy of this incomplete instrument 
to plaintiff to show to one associated 
with him should constitute delivery 
consummating contract.—Segner v. 
Guaranty Fund Realty Co., 189 N.W. 
745, 194 Iowa 682. 

(2) To show that corporation was 
estopped to dispute agent’s authority 
to modify written contract by oral 
agreement.—Harbor Const. Co. v. 
Walters. 281 P. 1062. 101 Cal.App. 
470. 

(3) To show that oil company held 
vice president out as Its agent so as 
to estop oil company from denying 
liability.—Lawrence v. Sunrise Pe¬ 
troleum Co.. La.App., 163 So. 742. 

(4) To show corporation received 
proceeds of loan secured by unau¬ 
thorized deed of trust so as to estop 
it from questioning validity thereof. 
—Grafeman Dairy Co. v. Northwest¬ 
ern Bank, 288 S.W. 359. 315 Mo. 849. 

(6) To rebut presumption that 
proper notice of meeting to authorize 
execution of note was given.—Mills 
V. Boyle Min. Co.. 64 P. 122, 132 Cal. 
96. 

(6) To rebut presumption arising 
from corporate seal. 

N.J.—I'arker v. Washoe Mfg. Co., 9 

A. 682, 49 N.J.Law 465. 

N.Y.—New Yofk Mut. L. Ins. Co. v. 

Yates County Nat. Bank, 64 N.Y. 

S. 743, 35 App.Div. 218. 

14a C.J. p 398 note 27 [b] (2), p 399 

note 30. 

(7) To sustain burden of showing 
knowledge of majority of board of 
directors of unauthorized deed of 
trust to corporate properly as basis 
of estoppel.—Grafeman Dairy Co. v. 
Northwestern Bank, 288 S.W. 359, 
315 Mo. 849. 

(8) Other instances see 14a C.J. P 
407 note 22 [b], 

la, avidenoe held snficUat 

(1) To warrant a finding that 
agency existed.—Franklin Bond Cor¬ 
poration v. Smith, 20 P.2d 912, 163 
Okl. 70. 

(2) To establish agency of treas¬ 
urer by estoppel.—Broadway Boxing 
Club V. Bunhwlck Nat. Bank. 216 N. 
Y.S. 713, 127 Misc. 516. 

(8) To establish agency as gener¬ 
al manager.—^Arkansas Amusement 
Assoc. V. Higgins. 132 S.W. 635, 96 
Ark. 493. 

(4) To show agency as sales man¬ 
ager.—Jerome Hardwood Lumber Co. 


V. Davis Bros. Lumber Co., 256 S. 

W. 906, 161 Ark. 197. 

Svldsaos held iasnllteisat 

<1) To establish fact of agency. 
Cal.—Norton v. Atchison, etc., R. Co., 
30 P. 585, 32 P. 452, 97 Cal. 888. 
33 Am.S.R. 198. 

N.Y.—Kupfer v. Pure Dye Silk Co., 
154 N.Y.S. 264. 

(2) To show that circulating man¬ 
ager and purchaser of newspaper 
were agents of corporation.—North 
Louisiana Sanitarium v. Serio, 130 
So. 646. 16 La.App. 123. 

(3) To establish implied agency by 
assistant treasurer to obligate cor¬ 
poration to guarantee plaintiff 
against loss on contract to cut tim¬ 
ber.—Blackwell v. .Saddleback Lum¬ 
ber Co.. 151 A. 534. 129 Me. 270. 

(4) Other instances see 14a CJ. P 
408 note 23 [a]. 

13. Mere denial by pzlaeipal'e of- 

floere of agent's authority to make 
certain agreement is not conclusive 
of such question.—J. S. Cosden, Inc., 

V. Meineckc. Tex.Civ.App.. 36 S.W. 2d 
790. error dismissed. 

Bvidence held nnfieient to show aiu 
thorlty 

(1) To accept conditions of agree¬ 
ment to take over filling station 
from plaintiff's lessee.—Marathon Oil 
Co. V. Lambert, Tex.Civ.App., 103 S. 

W. 2d 176, error dismissed. 

(2) To accept, for lumber corpora¬ 
tion controlling funds, property own¬ 
er’s orders in favor of subcontrac¬ 
tors —McGalllard v. J. D. Halstead 
Lumber Co., 19 P.2d 802, 130 Cal.App. 
25. 

(3) To agree with mortgagor for 
redemption of premises—Rogers v. 
Standard Life Ins. Co.. 222 N.W. 667, 
54 S.D. 107. 

(4) To buy and ship grain.—^Ely, 
Salyards & Co. v. Farmers' Elevator 
Co. of Nohle. 221 P. 522, 69 Mont. 
265. 

(5) To collect invoices for goods 
sold.—Indiana Fibre I’roducts Co. v. 
Cyclone Mfg. Co.. 143 N.E. 1G9, 81 
Ind.App. 682. 

(6) To correct mistake in upset 
price in cost plus building contract. 
—Isaac A. Hopper’s Sons v. Gerry 
Estates, 225 N.Y.S. 296, 222 App.Div. 
4, affirmed 162 N.E. 508, 248 N.Y. 618. 

(7) To execute assignment of con¬ 
ditional sale agreement was suffi¬ 
ciently shown, although corporate 
seal was not attached.—Pacific 
Finance Corporation v. KofTalli, 276 
P. 1064, 98 CaLApp. 198. 

(8) To execute and indorse com¬ 
mercial paper. 

Ala.—Sheffield Chamber of Com¬ 
merce V. Hatch, 127 So. 173, 220 
Ala. 601. 


Cal.—^Kruce v. Parller Winery, 284 
P. 671, 208 Cal. 723. 

Idaho.—Sullivan v. Idaho Wholesale 
Co., 249 P. 896. 43 Idaho 149. 

Iowa.—Lex v. Selway Steel Corpora¬ 
tion, 206 N.W. 586, 203 Iowa 792— 
Wegener v. Emmetsburg Nat. 
Bank. 193 N.W. 627, 195 Iowa 1267. 
Mo.—Buffalo Trust Co. v. Producers' 
Exchange No. 148, California, Mo.. 
23 SW.2d 644, 224 Mo.App. 199. 
14a C.J. p 408 note 24 fa] (3). 

(9) To execute contract for lease. 
—Ullman v. Bee Hive Department 
Store. 214 N.W. 349. 193 Wis. 350. 
63 A.L.R. 281. 

(10) To execute and bind corpora¬ 
tion by lease agreement.—Shaw Jew¬ 
elry Co. V. Lee, Tex.Civ.App., 116 S. 
W.2d 777. 

(11) To execute waiver of ma¬ 
terialmen’s claims.—U S. ex rel. J. 
B. Klein Iron & Foundry Co. v. 
James Mclfugh Sons. DC.Okl., 21 
F.Supp. 202. 

(12) To lease land.—Federal Land 
Bank of Louisville v. Dingfelter & 
Balish, Ind.App., 20 N E.2d 664. 

(13) To make a warranty.—Prick 
& Lindsey Co. v. Holbrook, 259 S.W. 
1033, 202 Ky. 416. 

(14) To make contract. 

IT.S.—American & British Mfg. Cor¬ 
poration V. New Idria Quicksilver 
Mining Co.. C.C.A.R.L, 293 P. 509. 
111.—Baker v. Abbott Mfg. Co.. 212 
in.App. 476. 

(15) To make contract for medical 
services and expenses. 

Iowa.—Carson v. Chicago, M. & St. 
P. Ry. Co.. 164 N.W. 747, 181 

Iowa 310. 

La.—Barnes v. Blue Plate Foods, 
App., 167 So. 219—North Louisiana 
Sanitarium v. Serio, 130 So. 646, 
15 La.App. 123. 

(16) To make contract of employ¬ 
ment. 

Mass.—Gibson v. Contract Water- 
prooHng Co., 179 N.E. 157, 277 
Mass. 455. 

N.J.—Berman v. Sindel, Schiff & Co., 
135 A. G68. 5 N.J.Misc. 106. 

Or.—Wakefield, Fries & Co. v. Sher¬ 
man, Clay & Co., 17 r.2d 319, 141 
Or. 270. 

Pa.—Grimm v. Mt. Carmel Iron 
Works, 69 Pa.Supcr. 136. 

Tex—American Soda Fountain Co. 
V. Wells. Civ.App., 294 S W. 252— 
Anderson Furniture Co. v. IIus.se>. 
Civ.App., 283 S.W. 266—Maryland 
Casualty Co. v. Scruggs. Civ App, 
277 S.W. 768—Twin City Products 
Co. v. Nance, Civ.App., 245 S.W. 
767. 

(17) To make conveyances.—Al¬ 
liance Ins. Co. V. Enders, C.C.A.Ida- 
ho. 293 F. 485—14a C.J. p 408 note 
24 [a] (1). 
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(18) To make ftraudulent promise 
to Induce sale.—^American Asbestos 
Products Co. V. Smith Bros., 73 P. 
2d 839, 181 Okl. 360. 

(19) To make loan. 

Ark.—Massachusetts Mut. Life Ins. 
Co. V. Brun, 62 S.W.2d 961, 187 
Ark. 790. 

Wyo.—Farmers* State Bank of Riv¬ 
erton V. Haun, 222 P. 45. 30 Wyo. 
322. rehearing: denied 224 P. 856. 
81 Wyo. 201. 

(20) To make representations re- 
ffardin? bonds.—Franklin Bond Cor¬ 
poration V. Smith, 20 P.2d 912. 163 
Okl. 70. 

(21) To purchase. 

Ark.—Jerome Hardwood Lumber Co. 
V. Davis Bros. Lumber Co., 255 
S.W. 906. 161 Ark. 197. 

Mo.—Tuttle V. Bracoy-Howard 
Constr. Co., 117 S.W. 86. 136 Mo. 
App. 309. 

Okl.—Pierce Petroleum Corporation 
V. Hales, 294 P. 160. 147 Okl. 42. 
Pa.—^Jacobs v. McKelvey, 197 A. 
494, 130 Pa.Super. 417—Bush v. 
Atlas Automobile Finance Corpora¬ 
tion, 196 A. 757. 129 Pa.Super. 459. 
Utah.—Carlquist v. Quayle. 218 P. 
729. 62 Utah. 266. 

(22) To rent a gas-air shovel.— 
O'Donnell v. Union Paving Co.. 182 
A. 709, 121 Pa.Super. 68. 

(23) To sell goods. 

Mass.—Boston Food Products Co. v. 
Wilson & Co.. 139 N.E. 637, 245 
Mass. 550. 

Minn.—Frigldalre Sales Corporation 
v. Pendergast. 240 N.W. 119, 185 
Minn. 161. 

N.C.—Manufacturers* Finance Co. v. 
Amazon Cotton Mills Co., 121 S.E. 
439, 187 N.C. 233. 

Tex.—Absolene Co. t. Letwin, Civ. 
App., 284 S.W. 288. 

(24) To sell note.—^Manning v. 
Goolsby, Tex.Civ.App., 292 S.W. 589. 

(25) To sell realty.—Dickerson v. 
Mctedeconk Co., 198 A. 881, 123 N. 
J.Eq. 484. 

(26) To sell stock. 

Cal.—Tidewater Southern Ry. Co. v. 
Harney, 162 P. 664, 32 CaLApp. 
253. 

Va.—Duncan v. Carson, 103 S.E. 665, 
127 Va. 306. affirmed on rehearing 
105 S.E. 62, 127 Va. 306. 

(27) To transfer note.—Dodo v. 
Stocker. 219 P. 222. 74 Colo. 95. 

(28) Other instances see 14a C.J. 
p 408 note 24 [a], [j]. 

VrsBidsat shown to be anthozised 

(1) To act as general finance agent 
of corporation so as to bind latter 
on note.—^Personal Finance & Thrift 
Corporation v. Lasser Motor Corpo¬ 
ration, 160 A. 215. 10 N.J.Misc. 762. 
affirmed 166 A. 165. 110 N.J.Law 454. 

(2) To agree to disputed contracts. 
—Palmetto Lumber Co. v. Oibbs, Tex. 
Civ.App., 52 S.W.2d 120. affirmed 80 
S.W.2d 742, 124 Tex. 615, 102 A.L.R. 


474, motions overruled 82 S.W.2d 376. 
124 Tex. 616, 102 A.L.R. 482. 

(3) To agree to pay for meat fur¬ 
nished tenant.—Jan Wai v. Smitb- 
Riddcll Co.. 202 P. 962. 65 Cal.App. 
59. 

(4) To contract.—^AOtna Explosives 
Co. v. Bassick. 163 N.Y.S. 917. 176 
App.Div. 677, affirmed 116 N.E. 1032, 
220 N.Y. 767. 

(5) To contract for audit of books. 
—Temple, Brissman & Co. v. Greater 
St. i*aul Corporation. 248 N.W. 819, 
189 Minn. 236. 

(6) To contract obligating corpo¬ 
ration to pay for store checks fur¬ 
nished to coal mining company by 
another such company.—Liberty Coal 
Mining Co. v. Frankcl Coal Co., 268 
S W. 280, 206 Ky. 647. 

(7) To contract to sell land.—Fe¬ 
dor V. Forest Hill Apartments, 136 A. 
297, 100 N.J.Eq. 456. 

(8) To execute agreement pledging 
stock.— W. F. Sheets & Co. v. Com¬ 
monwealth Commercial State Bank. 
276 N.W. 781. 282 Mich. 96. 

(9) To execute deed in corpora¬ 
tion’s behalf.—Newton v. Social Cir¬ 
cle Cotton Mill Co., 162 S.E. 667, 174 
Ga. 320—14a C.J. p 408 note 24 [b] 
( 6 ). 

(10) To execute note. 

Iowa.—Citizens’ Bank v. Public Drug 
Co., 181 N.W. 274, 190 Iowa 983. 
N.M.—Timberlake v. Cox Bros., 43 P. 
2d 924, 39 N.M. 183. 

(11) To execute to plaintiff, as ad¬ 
ministratrix of deceased president, 
account stated between corporation 
and decedent.—Mayger v. St. Louis 
Min. & Mill. Co. of Montana, 219 P. 
1102, 68 Mont. 492. 

(12) To expend money for com¬ 
pany.—Engles v. Shaffer, 219 S.W. 
343, 143 Ark. 31. 

(13) To issue corporate checks for 
personal expenses.—Gaylord v. An¬ 
derson, 213 N.Y.S. 25, 126 Misc. 283, 
affirmed 219 N.Y.S. 819, 219 App Div. 
759. 

(14) To make contract of employ¬ 
ment. 

Cal.—^Williams v. Macondray & Co., 
207 P. 285, 67 Cal.App. 859. 
Minn.—Chrysler v. Randolph Sand & 
Gravel Co,. 193 N.W. 677, 166 Minn. 
297. 

Miss.—Tupelo Hotel Co. v. Long, 126 
So. 6, 156 Miss. 337. 

Pa.—Edwards v. Power Gasoline Co., 
167 A. 487, 109 Pa.Super. 262— 
Landis v. Brick & Tile Co., 87 Pa. 
Super. 398. 

(16) To order goods delivered else¬ 
where than at defendant’s business 
place.—Benfrey Dress Co. v. Irving 
Gale. Inc., 177 A. 432, 13 N.J.Misc. 
212 . 

(16) To purchase stock.—Conser¬ 
vation Co, V. Stimpson, 110 A. 495. 
136 Md. 314. 


(17) To use corponLtion*8 funds to 
make payments on personal account. 
—Intermountain Ass*n of Credit Men 
V. N. H. Hallstrom Coal Co., 22 P. 
2d 686, 63 Idaho 151. 

(18) Other instances see 14a C.J. p 
408 note 24b. 

▼ios president shown to be anthor- 
ised 

(1) To bind lessee corporation.— 
Hawkins v. Gold Brand Confection¬ 
ery Co., 167 N.E. 272. 268 Mass. 166. 

(2) To contract to deliver.—E. I. 
Du Pont de Nemours & Co. v. Capital 
Cit> Oil Co., 84 So. 31. 146 La. 720. 

(3) To execute lease and all pa¬ 
pers and notices relating to its ter¬ 
mination and repossession of prem¬ 
ises.—Bradford v Little Cahaba ("oal 
Co.. 87 So. 571, 205 Ala. 372—Cleve¬ 
land V. Little Cahaba Coal Co., 87 
So. 567. 206 Ala. 369. 

(4) To execute a note.—Whitlatch 
V. Bond & Mortgage Co. of Iowa, 201 
N.W. 108, 199 Iowa 65. 

(5) To guarantee that properly 
mortgaged would be kept free from 
mechanic’s and materialman's liens. 
—Hoene v. Edward Gocke Real Es¬ 
tate Co.. 91 SW.2d 137, 230 Mo.App. 
175. 

Seerstary shown to be anthorised 

(1) To accept drafts accompany¬ 
ing bill of lading covering goods pur¬ 
chased by draw'ee.—Schirone v. 
Hochheiser & Weisberg, 262 N.Y.S 
763. 237 App.Div. 723, affirmed 189 
N.E. 728, 263 N.Y. 624. 

(2) To execute and indorse com¬ 
mercial paper.—Napoleon Hill Cotton 
Co. V. H. Getter Grocery Co., 222 
S.W. 876, 204 Mo.App. 427—14a C.J. 
p 408 note 24 [d] (4). 

(3) To execute guaranty.—Weiss 
V. Fred Bender Store Fixture Co., 207 
lll.App. 72. 

(4) To issue checks and write let¬ 
ters.—Orange Inv. Co v. Coyle, Tex. 
Civ.App., 96 S.W.2d 1372. 

(5) Other instances see 14a C.J. p 
408 note 24 d. 

Troasorsr shown to bo anthorlssd 

(1) To employ broker for company 
to sell its realty.—Singer Const. Co. 
v. Goldsborough, 128 A. 754, 147 Md. 
628. 

(2) To execute commercial paper. 
U.S.—^Vaught V. Charleston Nat. 

Bank. C.C.A.N.M., 62 F.2d 817— 
Oliver V. Northwestern Mut. Life 
Ins. Co., D.C.Pa., 2 F.Supp. 266, af¬ 
firmed. C.C.A., 66 F.2d 560. 
Hawaii.—Bank of Bishop & Co. v. 

Hawaii Soap Co., 27 Hawaii 537. 
Mass.—Linsky v. Bay Machinery Co., 
164 N.E. 916. 266 Mass. 139. 

(3) To make contract of employ¬ 
ment.—McCrillis V. L. Q. White Shoe 
Co., 161 N.E. 902, 264 Mass. 32—14a 
C.J. p 408 note 24 [c] (1). 

(4) Other instances see 14a C.J. p 
408 note 24 [c]. 
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AMlatmat tVMumMr sliowa to Iwvo 
authority to make contract—^Ameri¬ 
can Nat. Ins. Co. v. Warnock, Tex. 
Clv.App., 107 S.W.2d 1042, reversed 
on other frrounds 13 4 S.W.2d 1161. 
Qouoral uaaaffor ahowa to he au¬ 
thorised 

(1) To do everythin gf necessary to 
conduct of corporate business.—^Ar¬ 
kansas Amusement Assoc, v. Higrprins. 
132 S.W. 635, 96 Ark. 493. 

(2) To execute commercial paper. 
—Parr v. Pacific Storage Warehouse. 
213 P. 677, 124 Wash. 26—14a C.J. 
p 408 note 24 [e] (4). 

(3) To execute contract for corpo¬ 
ration.—Showers v. Rober, 267 P. 
884, 92 Cal.App. 171. 

(4) To make advances from con¬ 
struction company to subcontractors. 
—Farmers’ State Hank of Riverton 
V. Riverton Const. Co.. 270 P. 1082, 
39 Wyo. 238, rehearing denied 275 P. 
128, 39 Wyo. 238. 

(6) To make contract for royal¬ 
ties and commissions on manufacture 
and sale of automobile bumpers.— 
Roger Angst man Co. v. Liggett 
Spring & Axle Co.. 255 N.W. 428. 
267 Mich. €20. 

(6) To make contract of employ¬ 
ment. 

Cal —Mattison v. Italo Petroleum 
Corporation of America, 29 P.2d 
901. 137 Cal.App. 148 
Tex—Nucona Cotton Oil Co. v. Car¬ 
ter, CivApp., 254 S W. 505 
14a C.J. p 408 note 24 le] (5) (6). 

(7) To make sale of corporation’s 
property and stock at best price ob¬ 
tainable. —Sudduth V Storm King 
Coal Co.. CC.A.Ky., 268 F 43.3, 

(K) To make contracts for han¬ 
dling fruit grown in county — Pro- 
<Ui<*ers’ Fruit Co. of California v. 
Goddard. 243 P. 686, 75 Cal.App. 737. 

(9) To sign contract of purchase, 
—Showers v. Rober. 267 P. 881. 92 
Cal.App. 171. 

(10) To state that president had 
agreed to certain terms of contract. 
—Es.sanay Film Mfg. Co. v. Lerche. 
C.C.A.Cal., 267 P. 353. 

(11) To transfer cause of action.— 
Winans v. Northern States Power 
Co., 196 N.W. 811, 158 Minn. 62. 

(12) Other instances see 14a C.J. 
p 408 note 24 [e]. 

Olrecton showu to ho authorisod 

(1) To execute guaranty.—Doehler 
Die-Casting Co. v. Bankers’ Sec. Cor¬ 
poration. 150 N.E. 1. 254 Mass. 229. 

(2) To make contract of employ¬ 
ment. 

Mich.—Hunt v. Stromberg Motor De¬ 
vices Co.. 184 N.W. 459. 215 Mich. 
483. 

Minn.—Pink v. Metropolitan Milk 
Co., 162 N.W. 726. 129 Minn. 363. 


auidoBco hold iuoufloioat to ohow 
authority 

(1) Generally.—Severance v. Heyl 
& Patterson, 187 A. 63, 123 Pa.Super. 
553. 

(2) To acknowledge that written 
contract with timberman did not em¬ 
body true agreement.—^White v. 
Brown Co., 159 A. 124, 85 N.H. 389. 

(3) To agree that defendant would 
refund to plaintiff certain amount for 
each share of stock purchased by 
plaintiff from defendant.—McDou- 
gald V. Tide Water Power Co.. 182 8. 
E. 327. 208 N.C. 764. 

(4) To bind corporation for pay¬ 
ment of rent. 

Ala.—Pan American Petroleum Cor¬ 
poration V. Parker, 160 So. 220, 230 
Ala. 178. 

Kan.—Sturm v. Continental Oil Co., 
292 P. 774, 131 Kan. 618. 

(5) To cancel insurance policy.— 
Inter Southern Life Ins. Co. v. Esen- 
bock, 76 S.W.2d 902. 256 Kv. 640. 

(6) To contract for advertising.— 
Bussing V. Lowell Film Productions, 
253 X.Y.S 719, 233 App.Dlv. 493, af¬ 
firmed 182 N.E. 194, 259 N.Y. 593.“ j 

(7) To contract for corporation — 
Kansas City Wholesale Grocery Co. 
v. H. T. Poindexter & Sons Merc-han- 
dlse Co.. MoApp., 107 S.W 2d 841. 

(8) To contract for profe.98lonal 
services. 

Ala—Hill V. Southern R. Co., 60 So. 

450, 6 Ala.App 488. 

Tex.—Producer^’ Oil Co, v. Green, 
Civ.App,, 212 S.W. 68. 

(9) To contract for purchase of 
realty.—Levy v. Parkw'ay Baking Co., 
200 A. 584, 331 Pa. 360. 

(10) To contract for sale of stock 
or entire physical property of cor¬ 
poration.—Brooke v. Cartersvillo 
Chero-Cola Bottling Co., 99 S.E. 150, 
23 Ga.App. 671. 

(11) To contract to institute pros¬ 
ecution.—^Auch v. Susquehanna Pipe 
Line Co., 45 Dauph., Pa., 120. 

(12) To debit corporation’s bank 
account to amount of note executed 
by Its president and its secretary- 
treasurer.—Irving Trust Co. v. Na¬ 
tional City Bank of New York, C.C. 
A N.y., 78 F.2d 665, certiorari denied 
National City Bank v. Irving Trust 
Co.. 56 S.Ct. 368, 296 U.S. 651, 80 
LKd. 464. 

(13) To execute lease. 

Cal.—American Concrete Units Co. v. 
National Stone-Tile Corporation, 1 
P2d 1084, 115 Cal.App. 501. 

Tex.—Sinclair Refining Co. v. Wo¬ 
mack, Civ.App., 66 S.W.2d 402. 

Utah.—Aggeller & Musser Seed Co. 
v. Blood, 272 P. 933, 73 Utah 120. 

(14) To execute mortgage. 

Ark.—Austin v. Dermotl Canning Co., 
34 S.W.2d 773, 182 Ark. 1128. 

,Cal.—Title Guarantee & Trust Co. 
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V. Hammond Lumber Co., 216 P. 
953, 62 Cal.App. 245. 

Nev.—^Farmers & Merchants Nat. 
Bank of Eureka v. Eureka Land & 
Stock Co.. 49 P.2d 354, 56 Nev. 218. 
N.J.—Garibaldi Building & Lioan 
Ass’n of Atlantic City v. Garibaldi 
League No. 1 of Atlantic City, 162 
A. 419, 111 N.J.Eq. 365. 

(15) To execute or indorse com¬ 
mercial paper. 

Cal.—American Concrete Units Co. v. 
National Stone-Tile Corporation, 
1 P.2d 1084, 116 Cal.App. 501. 
N.J.—Passalc-Bergen Lumlier Co. v. 
U. S. Trust Co., 164 A. 580, 110 N. 
J.Law 315. 

Or—Du Bois-Matlack Lumber Co. v. 
Henry D. Davis Lumber Co., 42 P. 
2d 152, 149 Or. 671. 

S.D.—State Bank of Alcester v. 
Weeks, 189 N.W. 941, 45 S.D. 639, 
rehearing denied 190 N.W. 806, 46 
S.D. 93. 

Wyo.—Farmers* State Bank of River¬ 
ton V. ITaun, 222 P. 45, 30 Wyo. 
322, rehearing denied 224 P. 856. 
31 Wyo. 201. 

(16) To make agreement to repur- 
[ chase stock —^Kennedy v. Central 

Power Co., 262 N.W. 504, 129 Neb. 
637. 

(17) To make prospectus.—James 
Spear Stove & Heating Co. v. Gen¬ 
eral Electric Co, C C.A.Pa., 80 P.2d 
1012, affirming, D.C., 12 F.Supp. 977. 

(18) To make arrangement by 
which old employees were retired at 
half pay for life.—Plowman v. In¬ 
dian Refining Co.. D.C.IIL, 20 F.Supp. 
1 . 

(19) To make contract of employ¬ 
ment —McAuley v. Brockway Tahoe 
Vista Corporation, 293 P. 626, 110 
Cal.App. 88. 

(20) To make contract with bro¬ 
ker.—Bennett v. Riverland Co.. D.C. 
Okl, 5 F.2d 676, affirmed, C.C.A., 15 
F.2d 491. 

(21) To make speculative grain 
contract.—Sawers Grain Co. v. Tea¬ 
garden, 148 N.E. 205, 84 Ind.App. 522. 

(22) To negotiate or settle terms 
of contract, or to modify or inter¬ 
pret terms as expressed in contract 
prepared by defendant corporation.— 
Universal Sec. Co, v. American I^pe 
& Construction Co., 123 A. 618, 95 
N.J.Eq. 752. 

(23) To purchase for corporation. 
—IT. S. Cold Storage Co. v. Richards. 
Tex.Civ.App., 99 S.W.2d 697, error 
refused, affirmed Richards v. U. S. 
Cold Storage Co.. 112 S W.2d 445. 

(24) To represent corporation.— 
Long V. Lehigh Coal & Navigation 
Co. of New England, 140 A. 871, 292 
Pa. 164. 

(25) To request mortgagor not to 
pay taxes so that default could be 
made basis of application to refinance 

.loan through Federal Home Owners 
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tative character of the transaction,notice or j knowledge on the part of the corporation of the ex- 


Loan Corporation.—^Marneil Realty 
Corporation v. Twin Brook Realty 
Corporation, 181 A. 882. 119 N.J.Eq. 
205. 

(26) To waive contract ri|fht«.— 
General Electric Co. v. N. K. Ovalle, 
Inc., 46 Dauph.Co., Pa.. 376. 

(27) To siern declaration of trust 
for corporation.—Charlevllle v. Met¬ 
ropolitan Trust Co. of California, 29 
P.2d 241, 136 CaLApp. 349. 

(28) Other instances see 14a C.J. 
p 408 note 24 [f]. 

Vresident shown not to he authorised 

* (1) To accept offer to buy stock 
at less than par.—Rattray v. Wlck- 
ershoim Implement Co., 171 P. 964, 
36 Cal.App. 253. 

(2) To bind corporation to repur¬ 
chase stock sold in its behalf.—Quii;- 
ley V. W. N. Macquecn & Co., 151 
N.E. 487, 321 Ill. 124. affirming 237 
Ill.App. 622. 

(3) To bind corporation to pay 
commission for aulinj? in sale of 
stock issued under subsequent char¬ 
ter amendment.—EWorld Oil Co. v. 
Hicks, TexCiv.App., 19 S.W.2d 606, 
affirmed Hicks v. World Oil Co., Com. 
App., 34 S.W.2d 681. 

(4) To make brokerage contract.— 
Butler V. Solano Land Co., 188 P. 
1019, 46 Cal.App. 171. 

(5) To make contract of guaranty. 
Ark.—Hutson v. T. M. Hover Mer¬ 
cantile Co., 282 S.W. 371, 170 Ark. 
984. 

Cal.—^Zellerbach Paper Co. v. Virden 
Packing Co.. 63 P.2d 163, 10 Cal. 
App.2d 635, hearing denied 64 P. 
2d 18. 10 Ca1.App.2d 635. 

(6) To use corporate funds for his 
personai debts.—Hill Syrup Co. v. 
Marine Nat. Bank, 223 P. 595, 128 
Wash. 509. 

(7) Other Instances see 14a C.J. 
p 408 note 24 g. 

Vio# president shown not to he au¬ 
thorised 

(1) To make contract of employ¬ 
ment.—Glngras v. Russian Sympho¬ 
ny Soc., 122 N.Y.S. 286. 

(2) To set aside an original con¬ 
tract for services of attorney, made 
between corporation, through its 
president, and attorney.—^Hadley v. 
Union Trust & Savings Bank. 226 Hi. 
App. 170. 

SeoretaiT shown not to he authorised 

(1) To bind corporation for pur¬ 
chase of royalty.—McCall v. Monarch 
Royalty Corporation, 64 P.2d 871, 179 
Okl. 218. 

(2) To contract concerning corpo¬ 
rate realty.—Ramsey v. Wellington 
Co., 236 P. 297, 114 Or. 355. 

(3) To make contract of guaranty. 
— Hogan V. Neighbor's Lumber Yard, 
291 P. 603, 108 Cal.App. 496. 


(4) To pledge unissued corporate 
stock for debt of corporation.—Mc- 
Andrews v. Idawa Gold Mining Co.. 
210 N.W. 614, 54 N.D. 734. 61 A.L.R. 
1123. 

(6) To sell tract of standing tim¬ 
ber.—^Anderson-Tully Co. v. Glllett 
Lumber Co., 244 S.W. 26, 165 Ark. 
224. 

(6) Other Instances see 14a C.J> 
p 408 note 24 h. 

Treasurer ehown not to he authorised 

(1) To bind corporation by issuing 
receipt for stock and for return 
thereof on demand.—Jacobsen v. 
Elizabeth Trust Co.. 183 A. 164, 119 
N.J.Eq. 486. 

(2) To draw check on corporation 
in payment of treasurer's personal 
indebtedness,.—Childs, Jeffries &■ Co. 

^v. Bright, 186 N.E. 571, 283 Mass. 
283. 

Assistant treasurer shown not to 
have authority 

To obligate company to guarantee 
plaintiff against loss on contract to 
cut timber.—Blackwell v. Saddleback 
Lumber Co., 151 A. 634, 129 Me. 270. 

General manager not shown to he au¬ 
thorised 

(1) To make contract or make an¬ 
other its agent.—Long v. Lehigh Coal 
& Navigation Co. of New England, 
140 A. 871, 292 Pa. 164. 

(2) To purchase automobile wheel 
rims.—Large v. Wire Wheel Corpo¬ 
ration of America. 227 N.Y.S. 449, 
223 App.Dlv. 134, affirmed 166 N.E. 
312, 260 N.Y. 531. 

(3) To purchase coal.—Long v. 
Lehigh Coal & Navigation Co of New 
England, 140 A. 871, 292 Pa. 164. 

(4) Other instances see 14a C.J. 
p 408 note 24 [ij. 

Directors ehown not to he authorised 

(1) To bind corporation as to guar¬ 
antee.—Lois Grunow Memorial Clinic 
v. Davis, 66 P.2d 238, 49 Ariz. 277. 

(2) To promise to pay plaintiff, as 
employee of corporation, a bonus.— 
Mcllrath v. S. Waterbury & Sons 
Co., 184 N.Y.S. 886. 193 App.Div. 
491. 

(3) To use corporate notes as col¬ 
lateral in borrowing money for cor¬ 
poration.—Gardiner v. Holcomb, 265 
P. 523, 82 CaLApp. 342. 

■videnoe held to Show ahssno# of au¬ 
thority 

(1) To buy advertising material.— 
Bradley Advertising v. Froug Stores, 
101 S.W.2d 789, 193 Ark. 639. 

(2) To purchase hops.—E. Clem¬ 
ens Horst Co. V. Grand Rapids Brew¬ 
ing Co., 273 N.W. 388, 280 Mich. 49. 

(3) To obligate corporation on 
notes.—Stevens v. Booth Motor Co., 
119 So. 726, 9 La.App. 636. 
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Tailnre to afls seal 

The fact that seal of corporation is 
I not affixed to notes is not conclusive 
evidence of want of authority for ex¬ 
ecution of notes.—Commercial Securi¬ 
ty Co. V. Modesto Drug Co., 184 P. 
964, 43 Cal.App. 162. 

14. Dvidsnoo hold snflloioat 

(1) Generally.—JEtna Casualty & 
Surety Co. v. American Brewing Co., 
208 P. 921, 63 Mont. 474->14a C.J. p 
409 note 26. 

(2) To show that officer or agent 
acted for corporation. 

Cal.—^Paciflc States Savings & Loan 
Co. V. Stowell, 46 P.2d 780. 7 Cal. 
App.2d 283—The Dally Telegram 
V. Ocean View Oil CJo., 224 P. 1006, 
65 CaLApp. 608. 

Ill.—Stocker v. Leonard Machinery & 
Tool Co., 231 Ill.App. 206. 

Mass.—Merrick v. Reynolds Engine, 
etc., Co.. 101 Mass. 381. 

Mo.—Young V. Emmko, 242 S.W. 161, 
210 Mo.App. 56. 

N.Y.—New York Mortg. Co. v. Gar- 
flnkel, 179 N.E. 33. 258 N.t. 6, af¬ 
firming New York Mortg. Co. v. 
Gardnkle, 247 N.Y.S. 313. 231 App 
Div. 327. amended 247 N.Y.S 317, 
232 App.Div. 716. 

Okl.—^Knid Bank & Trust Co. v. Wet¬ 
zel. 43 P.2d 708, 171 Okl. 547. 

Vt.—Parker v. Cone, 160 A 246, 104 
Vt. 421. 

Wash.—Brady v. Frigidaire Sales 
Corporation, 40 P.2d 166. 180 Wash. 
472. 

(3) To show that officer or agent 
did not act for corporation. 

U.S.—Coast Fisheries Co. v. Linen 
Thread Co., D.C.Mass., 269 F. 841 
Cal.—Abney v. Belmont Country Club 
Properties, 279 P. 829, 109 Cal. 
App. 12. 

Conn.—Namura v. Machulsky, 114 A. 
672, 96 Conn. 465. 

HI.—See Puswaskis v. Conrad Selpp 
Brewing Co., 198 Ill.App. 247. 

La.—Germalene Chemical Co. v. Vir¬ 
ginia Hotel Co., App.. 157 So. 762. 
Mont.—Sklar v. Belcher. 201 P. 681. 
61 Mont. 171. 

N.Y.—-Lutz V. Hickson. Inc.. 191 N.Y. 
S. 389. 

14a C.J. p 409 note 25. 

(4) To show that agreement by 
general manager of corpomtlon which 
took over partnership assets to al¬ 
low credit to debtor for his claim 
against partnership was binding on 
corporation.—Robertson v, Langford 
Inv. Co., Tex.Clv.App., 60 S.W.2d 
1079. 

(6) To show that general manager 
in suing out attachment wrongfully 
acted for corporation.—Emerson, Tal- 
cott & Co. V. Skidmore, 26 S.W. 671, 
7 Tex.Clv.App. 641. 

(6) To sustain allowance by Jury, 
for extra work, notwithstanding 
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istence and nature of acts of officer or agent,and f evidence to establish the fact of ratification of the 


manager's testimony that he was i 
actinia on his own behalf in making | 
agreement, and not for corporation. 
—-E. R. Spotswood & Son v. Wool* 
ford Bros., 260 S.W. 969. 199 Ky. 
287. 

(7) To reaulre finding that bond 
was illegal and unenforceable as to 
corporation.—Hill v. Daniel. 183 S. 
E. 662. 62 Ga.App. 427. 

(8) To sustain finding that officers 
or agents acted for corporation. 

Cal.—Clark v. Tavares. 29 P.2d 869, 
220 Cal. 267—McCormick Saeltzer 
Co. V. Grizzly Creek Dumber Co., 
240 P. 32, 74 Cal.App. 278—Frazier 
y. Southern Counties Gas Co., 226 
P. 833, 66 Cal.App. 609. 

Mo.—Willis V. 'Ozark Poultry & Egg 
Co.. App.. 235 S.W. 476. 

Tex.—Port Terrett Ranch Co. v. Bell, 
Clv.App., 276 S.W. 81. 

Utah.—Sullivan v. Evans-Morrls- 
Whitney Co.. 180 P. 436, 64 Utah 
293. 

Va.—Radford Water Power Co. v. 
Dunlap. 106 S.E. 257, 128 Va. 658. 

(9) To support judgment denying 
recovery on note of corporation on 
ground that note had been discharged 
by purchase thereof by holder as 
agent of maker corporation.—Keys 
V. Winters Securities Corporation. 60 
P.2d 738, 177 Okl. 404. 

(10) To sustain Judgment against 
lessor corporation for paint and var¬ 
nish furnished hotel, on theory that 
president and co-manager of corpora¬ 
tion was its agent, although when 
material was furnished he was man¬ 
aging hotel as president of lessee 
corporation.—Mi neks Hotel Co. v. 
Seidlitz Paint & Varnish Co., 68 P. 
2d 336, 177 Okl. 66. 

(11) Other determinations see 14a 
C.J. p 409 note 25 [a], [c] (1). 

Bvldeaoe held insaAcle&t 

(1) Generally. 

Miss.—Gulf & S. I. R. Co. V. McLeod. 

118 So. 347, 162 Miss. 9. 

Okl.—Gardner Petroleum Co. v. Loop- 
er. 232 P. 949, 106 Okl. 297. 

14a C.J. p 409 note 26 [b]. 

(2) To show that officer or agent 
acted for corporation. 

Cal.—Magnavoz Co. v. Jones, 286 P. 
1084, 105 Cal.App. 98—Barrios & 
Co. V. J. R. Garrett Co., 238 P. 165, 
72 Cal.App. 786. 

Ill.—Stocker v. Leonard Machinery 
& Tool Co., £31 111.APP. 206. 

Md.—Bortner v. J. C. Lelb Co., 126 
A. 890. 146 Md. 530. 

Wis.—W. C. Zachow Co. v. Grlgnon, 
179 N.W. 693, 172 Wis. 449. 

(3) To show that officer or agent 
acted individually. 

III. —Stocker v. Leonard Machinery 
& Tool Co., 231 Ill.App. 206. 

Wash.—Spring-Ehrinan Tobacco Co. 


V. Triangle Drug Co.. 287 P. 50, 

166 Wash. 426. 

(4) To eliminate presumption that 
at time of collision in driving auto¬ 
mobile. manager was engaged in his 
employer's business.—Grantham v. 
Ordway. 182 P. 78. 40 Cal.App. 758. 

(6) To sustain burden of proving 
that alleged fraudulent representa¬ 
tions Inducing sureties' signatures 
to contract were made by corporate 
obligee's agent.—Smither v. J. R. 
Watkins Co., 4 S.W.2d 707, 223 Ky. 
777. 

(6) To sustain finding that presi¬ 
dent had purchased land for corpo¬ 
ration so as to entitle vendor to cred¬ 
its on lumber bill.—^Meaton v. Nessly, 
260 P. 1087, 141 Wash. 697. 

(7) To sustain finding that mem¬ 
ber of partnership, in employing 
plaintiff to operate farm, acted as 
agent of defendant corporation.— 
Texas Vegetable Union v. Obets, Tex. 
Clv.App., 4 S.W.2d 1058. 

(8) To support verdict that ex¬ 
clusive county agent who took over 
and closed automobile sale to resi¬ 
dent was agent of outside company 
originating sale, so as to render out¬ 
side company liable for breach of 
warranty for sale of new automobile. 
—Stapran v. James H. Maden, Inc., 
18 r.2d 829. 142 Or. 390. 

(9) To Justify Judgment against 
corporation for commission on sale 
of lease on oil lands on ground that 
president of corporation acted as 
agent for corporation in contracting 
for payment of commission —^AVain- 
wright-West Oils v. Cooke, Tex.Civ. 
App., 103 S.W.2d 847, error dismissed. 

(10) To support Judgment allowing 
recovery from corporation because of 
fnllure to establish branch manager's 
authority to make contract to pay 
for services.—Pittsburg Pipe A Sup¬ 
ply Co. v. Federal Machine & Sup¬ 
ply Co., Tex.Civ.App., 107 S.W.2d 637. 

(11) Other determinations see 14a 
C.J. p 409 note 25 [bj. [c] (1), [d]. 

15. Colo.—German American In- 

demn. Co. v. State Mercantile Bunk, 

142 P. 189, 26 Colo.App. 243. 

14a C.J. p 410 note 26. 

Bvldsnoo hold Bolllcio&t to show 

(1) That corporation had knowl¬ 
edge of agreements of predecessors 
in title vrith railroad for construction 
of sidings for service of industry lo¬ 
cated on land.—William Danzer & 
Co. v. Western Maryland Ry. Co., 165 
A. 463, 164 Md. 448. 

(2) That corporation knew vice 
president had appointed local agents 
—Chicago, etc., R. Co. v. James. 24 
Wis. 388. 

(3) That corporate agent employed 
to purchase secret process for detin- 
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ning knew that seller had obtained 
it by fraudulent means from unau¬ 
thorized agent.—Vulcan Detlnning 
Co. v. American Can Co., 62 A. 881, 
reversed on other grounds 67 A. 339, 
72 N.J.Rq. 387, 12 L R.A.,N.S., 102. 

(4) That corporate officers knew 
of work done under contract.—St. 
Louis, etc., R. Co. v. Dutton, Tex., 
10 S.W. 291. 

(5) That hoard of directors knew 
of giving of note by vice president. 
—^Whitlatch v. Bond & Mortgage Co 
of Iowa, 201 NW. 108, 199 Iowa 65. 

(6) That complainant mortgagee 
was not deceived by any alleged pow¬ 
er of attorney relating to authority 
to execute mortgage.—Garibaldi 
Building ft Loan Ass'n of Atlantic 
City V. Garibaldi League No. 1 of 
Atlantic City, 162 A. 419, 111 N.J.Eq. 
365. 

(7) That corporation was charge¬ 
able with knowledge of its general 
manager and mechanical engineer 
that work done under contract was 
done by plaintiff, and that payment 
by checks drawn to another was for 
corporation's accommodation.—Ger- 
rish Dredging Co. v. Bethlehem Ship¬ 
building Corporation, 141 N.K. 867, 
247 Mass. 162. 

(8) That contract w^as executed by 
president.—Scvmour Improvement 
Co. V. Viking Sprinkler Co., 161 N.E 
389, 87 Ind.App. 179. 

(9) That board of directors knew 
and approved of sundry changes in 
contracts agreed to by president, who 
was also general manager of lum¬ 
ber company.—Palmetto Lumber Co 
V. Gibbs, Tex Clv.App., 52 S \V.2d 120. 
affirmed 80 S.W.2d 742, 124 Tex. 615, 
102 A L.R. 474, motions overruled 82 
S.W.2d 376, 124 Tex. 615, 102 A.L.R. 
482. 

(10) That notice that certain bonds 
had been stolen had been received by 
corporation through its cashier be¬ 
fore it purchased bonds.—Prescott, 
Wright, Snider Co. v. City of Cherry- 
vale, 4 P.2d 457, 134 Kan. 53. 

(11) That corporation, through Its 
directors, knew of existence of in¬ 
dorsements in Its name, through its 
secretary and manager, of notes held 
by bank, stock of which was owned 
by bank.—Farmers’ State Bank of 
Riverton v. Haun, 222 P. 46, 30 Wyo. 
322, rehearing denied 224 P. 856, 31 
Wyo. 201. 

(12) That defendant, as principal, 
was informed, shortly after note of 
third party was given, that its (de¬ 
fendant’s) branch manager indorsed 
It.—Johnson v. Wilbur-Ellis Co., 289 
r. 1018, 136 Wa.sh. 340. 

(13) That directors were author¬ 
ized to act for hospital corporation 
in obtaining architect's sketches.— 
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Central Maine General Hoapltal v. 
Carter. 132 A. 417, 125 Me. 191, 44 
A.L.K. 1333. 

(14) That president of oil company 
knew of assignment to it of flve 
years’ extension lease of tilling sta¬ 
tion, rendering It liable for rental for 
such period.—Marathon Oil Co. v. 
Rone. Tex.Civ.App., 83 S.W.2d 1028, 
error refused. 

<15) Other determinations see 14a 
C.J. p 410 note 26 [a]. 

Bvidemee held i&saftolent to show 

(1) Corporation’s knowledge of 
contract for medical care by its 
agent.—^North Louisiana Sanitarium 
V. Scrio, 130 So. 646, 16 La.App. 123. 

(2) Knowledge of majority of di¬ 
rectors of corporation that notes se¬ 
cured by unauthorized deed of trust 
had been pledged to defendant so as 
to estop corporation from question¬ 
ing their validity.—Grafeman Dairy 
Co. V. Northwestern Bank, 288 S.W. 
359. 315 Mo. 849. 

(3) That directors had knowledge 
that committeeman engaged broker 
to sell corporation's assets.—Edel- 
stonc V. Salmon Falls Mfg. Co., 160 
A 645. 84 N.H. 316. 

(4) That sales agent acted for| 
himself in reference to leasehold es¬ 
tate.—^Brummitt Tire Co. v. Sinclair 
Refining Co., 75 S.W.2d 1022, 18 Tenn. 
App. 270. 

10L Bvideaos held snIllcieiLt to show 
ratification 

(1) Generally. 

Cal.—Pacific Factors v. St. Paul Ho¬ 
tel. 299 P. 88, 113 Cal.App. 657. 

Ill.—Dornfeld-Kunert Co. v. Volk- 
mann, 138 Ill.App. 421. 

Kan.—Guarantee Title & Trust Co. v. 

Reinhart. 288 P. 549. 130 Kan. 798. 
Me.—^Wilkins v. Waldo Lumber Co., 
153 A. 191. 130 Me. 5. 

Mass.—H. H. Brown Shoe Co. v. H. 
C. Brown Co.. 165 N.E. 22. 258 
Mass. 343—Bennett v. Corporation 
Finance Co.. 154 N.E. 835. 258 

Mass. 306—Banca Italians D1 Scon- 
to V. Columbia Counter Co., 148 N. 
E. 105, 252 Mass. 662. 

Mo.—Berthold & Jennings Lumber 
Co. V. Texas Hardwood Lumber 
Co., App., 209 S.W. 691. 

Mont.—Ely. Salyards & Co. v. Farm¬ 
ers’ Elevator Co. of Nohle, 221 P. 
622. 69 Mont. 265. 

Okl.—^Western Natural Gas Co. v. 

Cooper, 247 P. 978, 121 Okl. 127. 
Wash.—^Hill Syrup Co. v. Marine Nat. 
Bank, 233 P. 668. 133 Wash. 695. 
first case—^Hill Syrup Co. v. Fred¬ 
erick & Nelson, 233 P. 663, 133 
Wash. 166. 


Vt.—^Damon v. Hinckley Fibre * Co., 
121 A. 679, 96 Vt. 528. 

14a C.J. p 410 note 27 [a] (1). 

(2) Of contract entered into by 
trustee with lessee.—Nelson v. Gal- 
pin, 269 N.W. 686, 277 Mich. 629. 

(3) Of employment contract. 
N.Y.-—Nadel v. Brilio Mfg. Co., 206 

N.Y.S. 631, 123 Misc. 952. 

Pa.—Cohen v. A P. Bornot Bros. Co., 
80 Pa.Super. 261. 

(4) Of its managing officer's act in 
borrowing money and using it for 
purpose of purchasing furniture.— 
Oklahoma Title Co. v. Burrus, 44 P. 
2d 852, 172 Okl. 94. 

(5) Of officer’s act in cashing 
check after bank received stop-pay¬ 
ment order.—Cardo Drug Co. v. Chat¬ 
ham & Phenix Nat. Bank of City of 
New York, 213 N.Y.S. 716, 216 App. 
Div. 318, affirmed 154 N.E. 640, 243 
N.Y. 645. 

(6) Of act of president and treas¬ 
urer of corporation, in executing 
waivers extending period for assess¬ 
ment and collection of income and 
excess profits taxes.—Clifton Mfg 
Co. v. U. S., D.C.S.C., 3 F.Supp. 608, 
affirmed, C.C.A, 70 F.2d 102, certio¬ 
rari granted 66 S.Ct. 85, 293 U.S. 645, 
79 L.Ed. 649, reversed on other 
grounds 55 S.Ct. 133, 293 U.S. 186. 
79 L Ed, 276. 

I (7) Of acts of trustees in making 
contract and deed to defendant.— 
Huston V. City of Miami, 224 P. 316, 
98 Okl. 36. 

(8) Of execution of commercial pa¬ 
per. 

Cal.—^Kruce v. Parller Winery, 284 
P. 671, 208 Cal. 723. 

Iowa.—^Whitlatch v. Bond & Mort¬ 
gage Co. of Iowa, 201 N.W. 108, 
199 Iowa 65. 

(9) Of promise that corporation 
would guarantee notes.—Pacific 
States Savings & Loan Co. v. Stowell, 
46 P.2d 780, 7 Cal.App.2d 280. 

(10) Other determinations see 14a 
C.J. p 410 note 27 [a]. 

Bvldsnos held to show abssaoe sf 
ratifioatloa 

Evidence held to sustain Judgment 
for plumber on ground corporation 
was. by ratification, bound by agree¬ 
ment between its manager, who was 
also stockholder and director of cor¬ 
poration, and plumber, under which 
plumber accepted building material 
in exchange for services performed 
for manager. 

Ind.—Fayette Lumber Co. v. Faught, 
lnd.App., 6 N.E.2d 132. 


La.—Stevens v. Booth Motor Co., 119 
So. 726, 9 La.App. 535. 

Mont.—Stanton v. Occidental Life 
Ins. Co., 261 P. 620, 81 Mont. 44. 
■vldeaoe held lasuflloleat to show 
raglflcatloa 

(1) Generally. 

U.S.—Bennett v. Riverland Co., D.C. 
Okl., 6 P.2d 676, affirmed. C.C.A.. 
16 F.2d 491—^Plowman v. Indian 
Refining Co., D.C.Ill., 20 F.Supp. 1 
—Markley v. Sheatz, C.C.A.Pa., 278 
F. 1, certiorari denied 42 S.Ct. 461, 
258 U.S. 628, 66 L.Ed. 799. 

Fla.—E. O. Painter Fertilizer Co. v. 

Boyd, 114 So. 444, 93 Fla. 354. 

Ky.—Kentucky-Pennsylvania Oil & 
Gas Corporation v. Clark, 67 S.W.2d 
66, 247 Ky. 438. 

14a C.J. p 410 note 27 [b} (1). 

(2) Of employment contract.—Ohio 
Boulevard Land Corporation v. Greg- 
gory, C.C.A.Mich., 46 F.2d 263. 

(3) Of contract to pay broker.— 
Brooke v. Carteraville Chero-Cola 
Bottling Co.. 99 S.E. 150, 23 Ga.App. 
671. 

(4) Of execution and indorsement 
of commercial paper. 

U. S.—Central Hanover Bank & Trust 
Co. V. United Traction Co., C.C.A. 
N.Y., 95 F.2d 60. 

Colo.—Montrose Ijand & Investment 
Co. V. Greeley Nat. Bank of Gree- 
I ley. 241 P. 627. 

N.Y.—Middletown First Nat. Bank v. 
Council Bluffs City Water-Works 
Co., 9 N.Y.S. 859, 56 Hun 412. 

Wash.—Parr v. Pacific Storage Ware¬ 
house, 213 P. 677, 124 Wash. 26. 
(6) Of president’s unauthorized 
contract to save indorsee of notes 
harmless.—First Nat. Bank v. Ce¬ 
ment Products Ca, 227 N.W. 908, 209 
Iowa 358. 

(6) Of debit of corporation’s ac¬ 
count to amount of note.—Irving 
Trust Co. V. National City Bank of 
New York. C.C.A.N.Y., 78 F.2d 666, 
certiorari denied National City Bank 

V. Irving Trust Co., 66 S.Ct. 368, 296 
U.S. 661, 80 L.Ed. 464. 

(7) Of contract to acquire proper¬ 
ty.—^Middleton v. General Water 
Works & Electric Corporation, 139 
So. 273. 224 Ala. 268. 

(8) Of contract to sell standing 
timber.—^Andcrson-Tully Co. v. Gll- 
lett Lumber Co., 244 S.W. 26, 155 
Ark. 224. 

(9) Of prosecution by its em¬ 
ployees.—^Auch V. Susquehanna Pipe 
Line Co., 46 Dauph. Co., Pa., 120. 

(10) Other determinations see 14a 
C.J. p 410 note 24 [b], LcJ. 
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§ 1034. In General 

In actions involving the representation of a corpora¬ 
tion by Its officers or agents, questions of law are for the 
court to deternnine, and questions of fact, where the evi¬ 
dence Is In dispute or permits of different reasonable In¬ 
ferences, are for the Jury. 

Questions of law relating to the agency and au¬ 
thority of a corporate officer or agent are for the 
determination of the court,as where the question 
depends on evidence which is legally insufficient to 
go to the jury,l® or which is such that only one in¬ 
ference can be reasonably drawn therefrom,i® or 
where the facts in issue are undisputed.20 On the 


other hand, questions of fact upon which there is 
sufficient evidence to go to the jury, but which are 
disputed or is of such a character that different in¬ 
ferences may be reasonably drawn therefrom, arc 
ordinarily for the determination of the jury under 
proper instructions from the court and in such 
a case it is erroneous to withdraw the case from 
the jury by nonsuit, direction of a verdict, instruc¬ 
tions, or by sustaining a demurrer to the evidence .22 

In the application of these rules questions includ¬ 
ed among those which have been held to be for the 
jury are: Whether the relationship of agency ex¬ 
ists whether a person dealing with the officer or 


17. Ill.—Mutual Inv. Co. v. Wild- 
man. 182 Ill.App. 137. 

Mich.—Farmers', etc., Bank v. Troy 
City Bank. 1 Douf?1. 457. 

14a C J. p 410 note 30 

18. Pa.—Wilson v. McColIoush, 23 
Pa. 440. 62 Am.D. 347. 

19. U.S.—Abraham Lincoln Life Ins. 
Co. V. Hopwood. C.C.A Ohio. 81 F. 
2d 284, certiorari denied Hopwood 
V. Abraham Lincoln Life Ins. Co, 
66 S.Ct. 955. 298 U.S. 687. 80 L Ed. 
1406. 

Ala.—Cleveland v. Little Cahaba Coal 
Co., 87 So. 667, 205 Ala. 369. follow¬ 
ed In Bradford v. Little^ Cnhaba 
Coal Co.. 87 So. 571, 205 Ala. 372. 

Ark.—Waters-Pierce Oil Co. v. Brld- 
well, 147 S.W. 64. 103 Ark. 345. 
Ann.Cas.l914B 837. 

Mass.—Ma.ssnchusetts Hospital Life 
Ins. Co. V. Nesson. 190 N E. 31, 
286 Mass. 216. 

Tex—Phoonix Furniture Co. of Port 
Arthur v. Kay, Civ App., 10 S.W. 
2d 422, error dismissed. 

80. Pa.—Kelly, Murray, Inc., v. 

Lansdownc Bank & Trust Co., 149 
A. 190. 299 Pa. 236. 

81. Ala.—Cleveland v. Little Cahaba 
Coal Co., 87 So. 567, 205 Ala. 369, 
followed in Bradford v. Little Ca¬ 
haba Coal Co.. 87 So. 671. 205 Ala. 
372. 

Cal.—Grantham v. Ordway, 182 P. 73, 
40 Cal.App. 768. 

Idaho.—Lightncr v. Russell St Pugh 
Lumber Co.. 17 P.2d 349, 62 Idaho 
616. 

Md.—Jones v. Sherwood Distilling 
Co.. 132 A. 278. 160 Md. 24. 

S.C.—Beckroge v. South Carolina 
Public Service Co., 193 S.E. 315, 
185 S.C. 210—McClain v. Reliance 
Life Ins. Co. of Pittsburgh. Pa., 
148 S.E. 478, 150 S.C. 459. 

Tex.—Woodson Mill & Elevator Co. 
v. Graham Mill & Elevator Co., 
Civ.App., 67 S.W.2d 943, error dis¬ 
missed, followed in Woodson Mill 
& Elevator Co. v. Burrus Mill & 
Elevator Co., Civ.App.. 67 S.W.2d 
945. 


Utah.—Goddard v. Lexington Motor 
Car Co , 223 P. 340, 63 Utah 161. 
Wash.—Cook v. General Dry Kiln 
Co., 38 P.2d 349. 179 Wash. 651. 
14a C.J. p 410 note 34. 

Beasonabla iafaroiLea 

Although agency cannot be proved 
by the statements, declarations, or 
admissions of the alleged agent, if 
there be in proof facts from which 
an agent's authority can be fairly 
and reasonably inferred, the ques¬ 
tion is for the Jury, direct and posi¬ 
tive proof, particularly in the case 
of corporations, which can act only 
through agents, not being impera¬ 
tive.—Douglas V. Insurance Co. of 
North America, 184 N.W. 539, 215 
Mich. 529. 

Partlcnlar quMtioas l&aia for Jury 

(1) Agent's authority to discharge 
an employee.—Sinclair Refining Co. v. 
Fuller. 79 S.W.2d 736, 190 Ark. 426. 

(2) Authority of corporate repre¬ 
sentative to take over a dealer's 
book accounts.—^W. T. Rawleigh Co. 
v. Cone. 167 So. 274, 232 Ala, 127. 

(3) Authority of employee to con¬ 
trol the loading of materials for 
shipment.—Bardach Iron & Steel Co. 
V. Charleston Port Terminals, 129 
S.E. 687. 143 Va. 656 

<4) General manager's authority to 
allow person from adjoining tene¬ 
ment to go on premises to repair 
clothesline.—Statkunas v. Louis 
Promboim & Son. 174 N.E. 919, 274 
Mass. 515. 

(5) Other questions see 14a C.J. p 
410 note 34 (aj. 

88. N.Y.—Cardo Drug Co. v. Chat¬ 
ham St Phenix Nat. Bank of City 
of New York, 213 N.Y.S. 716, 215 
App.Div. 318, affirmed 154 N.E. 640. 
243 N.Y. 645. 

Utah.—Goddard v. Lexington Motor 
Co., 223 P. 340. 63 Utah 161. 

14a C.J. p 411 note 35. 

86. Idaho.—Lightner v. Russell & 
Pugh Lumber Co., 17 r.2d 349, 52 
Idaho 616. 


Iowa.—Farmers' Sav. Bank of Mur¬ 
ray V. Planters' Terminal Elevator 
Co. of Des Moines. 204 N.W. 298, 
200 Iowa 434. 

Ky.—Seaboard Oil Co. v. Huntsman, 
245 S.W. 860, 196 Ky. 758. 

Md.—Jones v. Sherwood Distilling 
Co.. 132 A. 278, 150 Md. 24. 

Mich.—^American Employers' Ins. Co. 
V. H. O. Christman & Bros. Co., 278 
N.W. 750, 284 Mich. 36—Shaw v. 
Equitable Life & Casualty Ins. Co.. 
216 N.W. 927, 241 Mich. 343. 

N.J.—White Door Bed Co. v. U. S. 
Mortgage & Title Guaranty Co. of 
New Jersey, 146 A. 216, 106 N.J. 
Law 372. 

Okl.—^Advance-Rumely Thresher Co 
V. Alexander, 9 P.2d 934, 156 Okl. 
150. 

Or.—Rae v. Heilig Theater Co., 185 
P. 909, 94 Or. 408. 

S.C.—Beckroge v. South Carolina 
Public Service Co., 193 S.E. 315, 
185 S.C. 210—Barrett v. Texas Co., 
176 S.E. 874, 174 S.C. 45—Lide v. 
Harthville Oil Mill, 98 S.E. 199, 111 
S.C. 448. 

14a C.J. p 411 note 36. 

Acting la iadlvldnal or representative 
capacity 

Whether an ofllcor or agent is act¬ 
ing, in a particular case, as an In¬ 
dividual or as a representative of the 
corporation has been held to be a 
question for the Jury to determine. 
Ala.—Fagan Peel Co. v. Harrison Co., 
79 So. 144, 16 Ala.App. 470. 

N.Y.—Hofstelter v. Goldenberg, 230 
N.Y.S. 353, 132 Misc. 772. 

Wash.—Cook v. General Dry Kiln 
Co., 38 P.2d 349, 179 Wash. 651. 
14a C.J. p 412 note 38. 

Undisclosed principal 

Facts showing seller dealt with 
agent of corporation as individual 
and did not know of existence of cor¬ 
poration may present question for 
jury whether seller knew agent was 
acting for undisclosed principal,— 
Barr-Wight Co. v Bulkovitz, 166 N. 
E. 708, 267 Mass. 372. 


525 



§ 1034 


COBPOBATIOSa 


19 C.J. S, 


agent has knowledge or notice of the extent of his 
authority whether an officer or agent had knowl¬ 
edge of particular facts and the corporation was 
chargeable with such knowledge ;25 whether the 


act of an officer or agent is within the apparent 
scope of his authority,as whether he is within his 
authority or apparent authority in entering into a 
contract or agreement,27 such as the execution^* or 


84. Ala.—^Warren Webster & Co. v. 
Zac Smith Stationery Co.. 130 So. 
646. 222 Ala. 41. 

Mass.—Ryan v. Charles E. Reed A 
Co., 166 N.E. 396. 266 Mass. 293. 
N.Y.—Bressman, Inc., v. Mosson. 
216 N.T.S. 766. 127 Misc. 282. 

85. Ala.—Marr A Co. v. Bankers* 
Credit Life Ins. Co., 139 So. 421, 
224 Ala. 249. 

14a C.J. p 412 note 89. 

86L Cal.—Grantham v. Ordway, 182 
P. 73. 40 Cal.App. 758. 

X>ei.—Joseph Greenspon's Sons Iron 
A Steel Co. v. Pecos Valley Gas 
Co.. 166 A. 860. 4 W.W.Harr. 667. 
Mass.—^A. J. Armstrong Co. v. 
Bloomberg. 188 N E. 606, 285 Mass. 
6—Pritchard v. Old Colony St. Ry. 
Co.. 103 N.E. 692. 216 Mass. 221. 
Mich.—Shaw v. Equitable Life A 
Casualty Ins. Co., 216 N.W. 927, 
241 Mich. 343—Hage v. B. L. Well¬ 
man Co.. 187 N.W. 404, 217 Mich. 
537. 

Mo.—Fidelity Nat. Bank A Trust Co. 
V. Tootle-Campbell Dry Goods Co., 
238 S.W. 474, 293 Mo. 194—Sinclair 
Refining Co. v. Farmers Bank of 
Portageville. 91 S.W.2d 122. 230 
Mo.App. 1132. 

N.J.—White Door Bed Co. v. D. S. 
Mortgage A Title Guaranty Co. of 
New Jersey. 146 A, 216, 106 N.J. 
Law 372. 

Pa.—Hahnemann Hospital y. Golo 
Slipper Co., Super., 5 A.2d 606— 
Severance v. Heyl A Patterson, 187 
A, 53. 128 Pa.Super. 553—Stewart 
y. New York Cent. A H. R. R. Co., 
62 Pa.Super. 234. 

Va.—Bardach Iron A Steel Co. v. 
Charleston Port Terminals. 129 S. 
E. 687. 143 Va. 656. 

Wash.—^Brace v. Northern Pac. Ry. 
Co.. 116 P. 841, 63 Wash. 417, 88 
L.n.A..N.S., 1135. 

14a C.J. p 411 note 37. 

Bxpress and implied authority dis¬ 
tinguished 

"Whether an agent has express au¬ 
thority to do a certain thing is a 
question of fact for the jury, but 
whether an implied authority arises 
from a certain state of facts Is a 
question of law, which should not be 
submitted to the jury by an instruc¬ 
tion.”— Faber-Mu."»ser Co. V. Wm. E. 
Dee Clay Mfg. Co.. 126 N.E. 186. 
189, 291 Ill. 240—Law Reporting Co. 
V. S. W. Straus A Co.. 226 Ill.App. 
461. 466. 

Xu the abssBO# of a limitation in 

wrltiBg, the scope of an officer's 
agency is a question for the Jury.— 
Farneth v. Commercial Credit Co., 
169 A. 89, 318 Pa. 483—Bayne v. 


Proctor A Gamble Distributing Co., 
87 Pa.Super. 196. 

87. Mass.—Massachusetts North¬ 

eastern St. Ry. Co. V. Plum Island 
Beach Co.. 151 N.E. 84, 255 Mass. 
104—Gerrlsh Dredging Co. v. Beth¬ 
lehem Shipbuilding Corporation. 
141 N.E. 867. 247 Mass. 162. 

Mo.—Mankofsky-Goldsteln Shoe Co. 
V. J. W. Carter Co.. App.. 83 S.W.2d 
1049. 

Mont.—Electrical Products Consoli¬ 
dated V. El Campo. Inc., 73 P.2d 
199. 106 Mont. 386. 

N.J,—^Erle R Co. v. S. J. Groves A 
Sons Co., 176 A. 877, 114 N.J.Law 
216. 

N.C.—^Warren v, Littleton Orange 
Crush Bottling Co., 168 S.E. 226. 
204 N.C. 288. 

Pa.—Stewart v. Pennsylvania State 
Camp of Patriotic Order Sons of 
America, 184 A 476. 122 Pa.Super. 
30. 

14a C.J. p 410 note 34 [a] (1). (3). 
(4). p 411 note 37 [a] (9), (11), 
[c] (1). (8). [d]. [e] (1). 

Authority to execute particular con¬ 
tracts 

(1) Agent's execution of replevin 

bond.—^Edgecomb v. Lawlls, 140 A 
182, 126 Me. 660. | 

(2) Agreement by secretary that j 
rent should be security for a loan.— 
Barkin Const. Co. v. Goodman, 116 
N.E, 770, 221 N.Y. 156, reversing 151 
N.y.S. 1102, 167 App.Dlv. 899. 

(3) Assistant treasurer's agree¬ 
ment not to sue.—Goodman Mfg. Co. 
V. Mammoth Vein Coal Co., 168 N.W’'. 
912, 185 Iowa 253. 

(4) Contract by sales manager of 
skate manufacturing corporation for 
corporation to pay half of salary of 

' salesman for manufacturer of shoes 
for skates.—Bennett v. Alumo Co., 
176 N.E. 519, 277 Mass. 325. 

(6) Dealings in grain futures by 
manager of elevator.—Kempton 
Farmers' Elevator Co. v. Lowltz. 231 
Ill.App. 273. 

(6) General manager's contract to 
extend electric service.—^Wichita 
Falls Electric Co. v. Huey, Tex.Clv. 
App., 246 S.W. 692. 

(7) General manager's contract to 
pay commissions for sale of scrap 
metals.—Abuc Trading A Sales Cor¬ 
poration V. Jennings, 135 A. 166, 151 
Md. 392. 

(8) General manager's contract 
with detective agency.—^Pinkerton's 
Nat. Detective Agency v. Rosedale 
Silk Co., 184 A. 282, 121 Pa.Super. 
496. 


(9) Officers* contract for insurance 
on life of vice president with corpo¬ 
ration as benetlclary.—Mogul Pro¬ 
ducing A Reflning Co. v. Leverton. 
Tex.CJv.App., 265 S.W. 426. 

(10) President's assignment of sale 
contract as security for corporate 
debt.—Bacon Piano Co. v. Wilson, 
Mo.App., 62 S.W.2d 774. 

(11) Railway company agent's con¬ 
tract for publication of guidebook.— 
Parrot v. Mexican Cent. Ry. Co., 93 
N.E. 590, 207 Mass. 184, 34 L.R.A., 
N.S., 261. 

(12) Salesman's agreement to sell 
a customer’s truck and apply the pro¬ 
ceeds to the purchase price of a new 
automobile^—Mossman v. Millenbarh 
Motor Sales. 280 N.W^ 60. 284 Mich. 
562. 

(13) Settlement agreement by cor¬ 
porate agent.—^North Texas Oil A Rr- 
Aning Co. v. Standard Tank Car Co. 
Tex.Clv.App.. 249 S.W. 263—14a C.J. 
p 411 note 37 [a] (2). 

I (14) Subscription by employee for 
educational campaign —Corbin Sup¬ 
ply Co. V. Loftls, 178 S.E. 186, 50 Ga. 
App. 309. 

(16) Treasurer's authority to bor¬ 
row money for corporation.—Forger- 
on V. Corey Hill Garage, 144 N E. 383. 
249 Mass. 163—14a C.J. p 411 note 37 
[c] (6). 

(16) Treasurer’s contract to com¬ 
pensate accountants for sugg«>stJoiis 
for reduction of expenses.—Elfenliein 
V. Luckenbach Terminals, 166 A 91, 
111 N.J.Law 67. 

(17) Vice president’s contract to 
pay commission for the sale of real 
estate.—Pink v. Gregg Realty Co., 
Mo.App., 296 S.W. 838. 

Corporats seal 

In action against Indemnitor cor¬ 
poration on indemnity agreement 
which bore indemnitor’s corporate 
seal, in absence of clear showing that 
seal was not affixed by someone au¬ 
thorized to do so, the statutory in¬ 
ference which arises from the pres¬ 
ence of the seal, that the execution 
of the contract was authorized, was 
sufficient to take the question of au¬ 
thority to the Jury.—American Em¬ 
ployers' Ins. Co. V. H. G. Christman 
A Bros. Co., 278 N.W. 750. 284 Mich. 
36. 

XSi Iowa.—Citizens Bank v. Public 

Drug Co., 181 N.W. 274. 190 Iowa 

983. 

Mo.—Magnolia Compress A Ware¬ 
house Co. V. St. Louis Cash Regis¬ 
ter Co., 210 S.W. 125, 201 Mo.App. 

201 . 
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indorsement^* of a note, the execution of a lease,** 
a contract of employment,a contract of sale** or 
purchase,*® or a contract of guaranty *or warran¬ 
ty;*^ whether an officer or agent has authority to 
receive the payment of money,** or to issue corpo¬ 


ration checks for personal purposes ;** whether 
regular payments made from corporate funds were 
in fact payments for individual debts ;*^ and wheth¬ 
er a corporation is bound by its representative's 
promises or representations,** or by his tortious 


Tex.—^Mogrul Producina ft Refining^ 
Co. V. Lieverton, Civ.App., 266 S.W. 
426. 

14a C.J. p 411 note 87 [a] (13). [b] 

(2). (4), [ 0 ] (2), (3). le) (3). 
mxed question of law and fact 
N.Y.—Woollard v. City of Albany, 
190 N.Y.S. 741. 

aa. Kan.—Sentney v. Central Cattle 
Loan Co.. 240 1*. 856, 119 Kan. 545. 

Mass.—Bennett v. Corporation Fi¬ 
nance Co., 154 N.E. 835, 258 Mass. 
306. 

14a C.J. p 411 note 37 [b] (3). 

Statutory presumptions that pri¬ 
vate transactions are fair and regu¬ 
lar, that they are performed in the 
ordinary course of business, and that 
they are supported by consideration 
are sufficient to take to the Jury the 
ciuostion of an officer's authority to 
indorse a note.—Cunning v. Locke. 
258 P. 192, 122 Or. 225. 

30. Ark.—J. H. Phipps Lumber Co. 
V, I»hipps. 8 S.W.2d 685, 176 Ark. 
642. 

Miss.—Meder v. Superior Oil Co., 119 
So. 318, 151 Miss. 814. 

Vt.—Edmunds Bros. v. Smith, 115 
A. 187, 95 Vt. 396. 

Month-to-month rental 
A manager’s authority to agree to 
rent premises to a tenant on a 
month-to-month basis held for Jury. 
—Campbell Paint & Varni.sh Co. v. 

l. iadd Furniture ft Carpet Co., Tex 
CivApp, 83 S.W.2d 1096, error dis¬ 
missed. 

SepresentatlTe*! alteration of terms 

of lease 

Pa—F. A. North Co. v. Vanlecr, 73 
Pa.Super. 455. 

31. Mass.—H. D Watts Co. v. 
American Bond ft Mortgage Co., 
172 N.E. 240, 272 Mass. 84--Knight 
V. Whitmore Mfg. Co., 143 N.E. 
495, 248 Mass. 531. 

Mich.—Loew v. Hayes Mfg. Co., 188 
N.W. 360, 218 Mich. 595. 

14a C.J. P 410 note 34 la] (2), p 411 
note 37 [a] (1), (6), (7), (8). [c] 
(6), [e] (5), (6), [f] (2). (4). 
Partioular contracts of employment 

(1) Chief engineer’s authority to 
employ another engineer.—^V'ashing- 
ton Gas Light Co. v. Dann, 70 F.2d 
746, 63 App.D.C. 142, certiorari de¬ 
nied 54 S.Ct. 859, 292 U.S. 649, 78 L. 
Ed. 1499. 

(2) Corporate officer’s authority to 
employ a physician to treat an em¬ 
ployee. 

Mo.—Cameron v. Electric Household 
Stores, 78 S.W.2d 648, 231 Mo.App. 
389. certiorari quashed State ex 


rel. Electric Household Stores ▼. 
Hostetter, 89 aw.2d 28, 338 Mo. 
79. 

Wash.—Willis V. MacDougall ft 
Southwick, 220 P. 759, 127 Wash. 
330. 

(3) General manager’s authority 
to contract for services of detective 
agency.—Pinkerton’s Nat. Detective 
Agency v. Rosedale Silk Co., 184 A. 
282. 121 Pa.Super. 496. 

(4) Officer’s or agent’s authority 
to employ salesman. 

Mass.—Bennett v. Alumo Co., 178 
N.E. 619, 277 Mass. 326. 

Mich.—Morrison v. W. R. Reynolds 
ft Co.. 194 N.W. 545, 224 Mich. 61. 
Mo.—Thlmmig v. General Talking 
Pictures Corporation, App, 85 S. 
W.2d 208. 

(5) President's authority to em¬ 
ploy broker for sale of corporate 
property. 

N.Y.—Gaillard Realty Co. v. Man¬ 
hattan Brass Co., 263 N.Y.S. 397, 
288 App.Div. 84. 

Pa.—Edwards v. Power Gasoline Co., 
167 A. 487, 109 Pa.Super. 252. 

Tex.—Crosby County Cattle Co. v. 
Davis, Civ.App., 28 S.W.2d 1098, 
error dismissed. 

(6) President's authority to en¬ 
gage a person to work on a road.— 
Hurricane Tp. Gravel Road Co. v. 
Bradley. Mo.App., 204 S.W. 1113. 

(7) Secretary's authority to make 
contract to pay compensation for 
services in superintending the con¬ 
struction of a shipyard.—^Le Doux v. 
Seattle North Pac. Shipbuilding Co., 
195 P. 1006. 114 Wash. 632. 

(8) Treasurer’s authority to em¬ 
ploy manager.—Hartford v. Massa¬ 
chusetts Bow'ling Alleys, 118 N.E. 
188, 229 Mass. SO. 

(9) Vico president's power to hire 
engineer, and whether such power 
included power to fix his compensa¬ 
tion.—Bredel v. Parker-Russell Min. 
ft Mfg. Co., Mo.App., 21 S.W.2d 932. 

(10) Whether corporation was 
bound by employment contract sign¬ 
ed by a party as agent.—Louisiana 
Oil Corporation v. Bryan, 147 So. 324. 
165 Miss. 157. 

32. Ill.—Faber-Musser Co. v. Wil¬ 
liam E. Dee Clay Mfg. Co., 126 N. 
E. 186, 291 Ill. 240, reversing Fa- 
ber-Musser Co. v. William E. Deo 
Mfg. Co., 212 I11.APP. 674. 

Mass.—Corley v. Atlantic Discount 
Corporation, 158 N.E. 784, 261 

Mass. 326. 

N C —McCall v. Textile Industrial 
Institute. 128 S.B. 349, 189 N.C. 
775. 


S.C.—Beckroge v. South Carolina 
Public Service Co.. 193 S.E. 316, 
185 S.C. 210. 

14a C.J. p 411 note 87 [a] (3), [c] 
(7). 

33. Ala.—^Warren Webster ft Co. v. 
Zac Smith Stationery Co., 130 So. 
545. 222 Ala. 41. 

Ark.—^Augusta Cooperage Co. v. 

Dowdy, 232 S.W. 1, 149 Ark. 318. 
Del.—Joseph Greenspon's Sons Iron 
& Steel Co. V. Pecos Valley Gas 
Co., 156 A. 350. 4 W.W.Harr. 667. 
Idaho.—Lightner v. Russell ft Pugh 
Lumber Co., 17 P.2d 849, 62 Ida¬ 
ho 616. 

Ill.—Fisher v. Livingston, 16 N.E.2d 
251. 296 Ill.App. 648. 

Iowa.—Black Diamond Coal Co. v. 
Anderson Coal Co., 189 N.W. 774, 
194 Iowa 238. 

Mass.—Ryan v. Charles E. Reed & 
Co., 165 N.E. 396, 266 Mass. 293. 
Tex.—^Woodson Mill ft Elevator Co. 
V. Graham Mill ft Elevator Co., 
Civ.App., 57 S.W.2d 943, error dis¬ 
missed, followed in Woodson Mill 
ft Elevator Co. v. Burrus Mill ft 
Elevator Co., Civ.App., 57 S.W.2d 
945, error dismissed. 

14a C.J. p 411 note 37 [f] (3). 

34. U.S.—Watjen v. Louisville To¬ 
bacco Warehouse Co., C.C.A.Ky., 
294 F. 264. 

Mo—Willson V. Chicago Bonding ft 
Surety Co., 214 S.W. 371. 

Pa—C. D. Brown & Co. v. Standard 
Hide Co . 152 A. 657, 301 Pa. 643. 
Utah.—Goddard v. Lexington Motor 
Co., 223 P. 340, 63 Utah 161. 

14a C.J. p 411 note 37 [a] (4). 

35. Ind.—Indiana Fibre Products 
Co. v. Cyclone Mfg. Co., 143 N.E. 
169, 81 Ind.App. 682. 

Iowa.—Farmers’ Sav. Bank of Mur¬ 
ray V. Planters’ Terminal Elevator 
Co. of Des Moines, 204 N.W. 298, 
200 Iowa 434. 

N.Y.—Louis Solomon, Inc., v. 
Deutsch, 205 N.Y.S. 33, 123 Misc. 
247. 

14a C.J. p 411 note 37 [a] (10). 

36. Pa.—Odd Fellows* Home of 
Pennsylvania v. Velenchick Bros.. 
73 Pa.Super. 153—Schmitt v. 
Burns, Fleming & Co., 67 Pa.Su¬ 
per. 449, followed in Schmitt v. 
Lang, 67 Pa.Super. 453. 

37. U.S.—Atherton v. Beaman, DC. 
Mass., 256 F. 871, affirmed, C.C.A., 
264 F. 878. 

38 . U.S.—Potter v. McFarland, C.C. 
A.Cal., 44 P.2d 375—Cincinnati 
Traction Co v. ("ole, Ohio, 258 F. 
169, 169 C.C.A. 237. 
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acts,®® such as libel or slander/® 

Questions which have been held to be for the 
court to determine, or improperly submitted to the 
jury, under the particular evidence include: Wheth¬ 
er a relationship of agency existswhether the 
corporation has knowledge of its officer's unauthor¬ 
ized act/2 whether a corporate officer is within 
his authority or apparent authority in entering into 
a contract for the corporation,^® such as a note,^^ 
a lease,an employment contract,^® or a contract 
of purchase/7 whether an officer is authorized to 
receive the payment of money/® and whether the 
corporation is bound by the representations of an 
unnamed person,^® or by an agent's act of slan¬ 
der/® 


Construction of writings. A question depending 
upon the construction of writings is one of law for 
the court to ’determine/! 

§ 1035. Ratification 

The question of ratification of a corporate officer's 
unauthorized act or contract is for the |ury If the evl* 
dence on that Issue is In dispute or permits of different 
reasonable inferences; it is a question of law for the 
court if the facts are established and undisputed. 

If the evidence on the question of ratification of 
an officer's or agent’s unauthorized acts or con¬ 
tracts is disputed, or is such that different infer¬ 
ences may be reasonably drawn therefrom, the ques¬ 
tion is one of fact for the jury to determine®® un- 


111.—Ivanhoe ▼. Buda Co., 247 Ill. 
App. 336. 

Tex.—Desdemona Gasoline Co. of 
Texas v. Garrett, Clv.App., 90 S. 
W.2d 636, error dismissed. 

14a C.J. p 411 note 37 [a] (5). 

Partienlar roprsaentatioas or prom- 

iaaa 

(1) Agrent's representation that 
certain bonds were Rood.—Burtch v. 
Child. Hulswit & Co., 174 N.W. 170, 
207 Mich. 205. 

(2) Promise by manag^er of in¬ 
surance company after the expira¬ 
tion of period of limitations that 
medical and hospital services ren¬ 
dered an injured workman would be 
paid.—^Kopprasch v. New York In¬ 
demnity Co.. 280 N.W. 909, 205 Mich. 
491. 

(3) Sales manager's representation 
that the purchaser of a motor truck 
would be given work with the truck 
so as to enable him to pay install¬ 
ments on the purchase price.—Mid- 
West Chevrolet Corporation v. Noah, 
48 P.2d 283, 173 Okl. 198. 

(4) Superintendent's assurance 
that employee would receive a bonus. 
—Scholl V. Hershey Chocolate Co., 
71 Pa.Supcr. 244. 

39. Cal.—Grantham v. Ordway, 182 
P. 73, 4o’Cal.App. 758. 

Partionlar acts 

(1) Act of secretary and treasurer 
in ejecting a person from the cor¬ 
poration’s office.—^Vitolo V. Nicotera 
Loan Co., 160 A. 89. 10 N.J.Misc. 624. 

(2) Agent’s act of maliciously and 
unlawfully causing the discharge of 
an employee of another company. 

Ala.—Lerner Shops of Alabama v. 

Riddle, 164 So. 385, 231 Ala. 270. 
W.Va.—Carter v. U. S. Coal & Coke 
Co., 100 S.E. 406, 84 W.Va. 624. 

(3) Agent’s exaction of excessive 
payment for release of whisky from 
warehouse.—Jones v. Sherwood Dis¬ 
tilling Co.. 132 A. 278, 150 Md. 24. 

(4) Fraudulent transaction by cor¬ 
porate agent. 


Ala.—Standard Oil Co. of Kentucky 
V. Gunn, 176 So. 333. 234 Ala. 598. 
M’'ash —Thoman v. Ilearst Consol 
Publications, 60 P.2d 106, 187 

Wash. 290. 

(5) Negligence of treasurer, in 
signing checks for withdrawal of 
funds.—Conaty v. Torghen, 128 A. 
338, 46 R.I. 447. 

(6) Wrongful arrest procured by 
a corporation’s general manager.— 
Falls V. Palmetto Power & Light 
Co.. 109 S.K. 93. 117 S.C. 827. 

40. U.S—Buckeye Cotton Oil Co. v. 
Sloan. Tenn, 250 F. 712, 163 C.C.A 

44. 

Ark—Sinclair Refining Co. v Fuller, 
79 SW2d 736. 190 Ark. 426. 

Mo.— Connell v. A. C, L. Haase & 
Sons Fish Co„ 257 S.W. 760, 302 
Mo. 48—Nichols v. Chicago, It. I. 
& P. Ry. Co., App. 232 S.W. 275. 
S.C,—McClain v. lUliance Life Ins. 
Co. of Pittsburgh. Pa.. 148 S.E. 
478, 150 S.C. 459. 

41. U.S.—OJus Mining Co. v, Man- 
ufacturer.M Trust Co., CCA Idaho. 
82 P.2d 74. certiorari denied 57 S. 
Ct. 19. 299 U.S. 557, 81 L.Ed. 410. 

Md.—Jones v. Sherwood Distilling 
Co., 132 A. 278, 150 Md. 24. 

Okl.—Eureka Tool Co. v. Collins, 78 
P.2d 1057, 182 Okl. 552. 

43. U.S.—^Abraham Lincoln Life Ins. 
Co. V. Hopwood, C.C.A.Ohio, 81 F. 
2d 284. certiorari denied Hopwood 
V. Abraham Lincoln Life Ins. Co.. 
66 S.Ct. 955, 298 U.S. 687, 80 L.Ed. 
1406. 

43. U.S.—Coursey v. Firestone Tire 
& Rubber Co., C.C.A.Neb., 33 F.2d 
49, certiorari denied 50 S.Ct. 85, 
280 U.S. 603, 74 L.Ed. 648—Mark- 
ley v. Sheatz, C.C.A.Pa., 278 F. 1, 
certiorari denied 42 S.Ct. 461, 258 
U.S. 628. 66 L.Ed. 799. 

Ala.—^Alabama Power Co. v. Smith, 
156 So. 601. 229 Ala. 105. 

Mass.—Ma.ssachusettB Hospital Life 
Ins. Co. V. Nesson, 190 N.E. 31, 286 
Mass. 216. 

Miss.—Shell Petroleum Corporation 

528 


V. Eagle Lumber & Supply Co.. IjS 
• So. 331, 171 Miss. 539. 

Tex—Baptist Missionary and Edu¬ 
cational Convention of Texas v. 
Grand Lodge Colored K. P. of Tex¬ 
as. Clv.App., 97 S.W 2d 985, error 
refused. 

44b Ind.—Stevens v. West Side 
Hardware Store, 189 N E. 846, 99 
Ind.App, 165. 

45. Ala—Cleveland v. Little Cahalm 
Coal Co.. 87 So. 567, 205 Ala 369. 
followed in Bradford v. Little Ca- 
haba Coal Co, 87 So. 571, 205 Ala 
372. 

Authority to change terms of lease 

Pa.—Severance v lleyl & Patterson 
1ST A. 53, 123 Pa Super. 553. 

46. Tex—Phoenix Furniture Co. of 
Port Arthur v. Kay, Clv.App, 10 
S.W.2d 422, error di.<4mls.scd. 

Servloes of physiolaa 
N.II.—Sheehan v. Elliott Mfg Co 
145 A. 139, 83 N.H. 542, 71 A.L P 
633. 

47. Ill.—Law Reporting Co. v. S 

W. Straus & Co, 226 Ill App. 461 
Mis.s— C. L Gray I.umber Co. \ 

Shubuta Motor Co., 153 So. 155 
169 Miss. 393. 

Mo—Fidelity Nat. Bank & Tru.st Co 
V. Tootle-Cainpbell Dry Goods Co . 
238 S.W. 474, 293 Mo. 194. 

48. Ga.—Savannah River Sales Co. 
V. Finley, 103 S E. 863, 25 Ga.App. 
461. 

48. N.J.—Commercial Credit Corpo¬ 
ration v. Lowe, 161 A. 676, 10 N.J 
Mlsc. 952. 

50. N.C.—Britt v. Howell, 187 S.E. 
666. 210 N.C. 475. 

51. Oa.—Dobbins v. Etowah Mfg, 
etc., Co., 76 Oa. 238. 

Iowa.—Groellz v. Armstrong Real 
Esl. Co., 89 N.W. 21, 115 Iowa 602. 
S.C.—McCreevy v. Garvin, 17 S.E 
828, 39 S.C. 376. 

14a C.J. p 410 note 31. 

58. Del.—Joseph Greenspon’s Sons 
Iron A Steel Co. v. Pecos Valley 
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der proper instructions from the court,and in 
such a case it is error to withdraw the question 
from the jury by instruction or direction of ver- 
dict.®4 In accordance with these rules evidence has 
been held sufficient to warrant submission to the 
jury of the question of ratification of such unau¬ 
thorized acts of an officer or agent as the execution 


of a contract,®® note,®® or lease ;®'^ the conveyance 
of corporate property;®* the drawing of corpora¬ 
tion checks for private purposes;®* and the re¬ 
fusal of an agent of a finance corporation to sur¬ 
render an automobile after acquiring knowledge 
that the owner was not delinquent in his pay¬ 
ments.®*^ 


Gas Co.. 156 A. 350, 4 W.W Harr. 
567. 

Iowa.—Whitlatch v. Bond & Mort- 
fSB-ge Co. of Iowa, 201 N.W. 108, 
199 Iowa 65. 

N.J.—Erie R. Co. v. S. J. Groves & 
Sons Co.. 176 A. 377, 114 N.,T.I^aw 
216—Feist & Feist v. A. & A. 
Realty Co., 145 A. 478, 105 N.J. 
Law 461. 

Okl.—Western Natural Gas Co v. 
Cooper. 247 P. 978. 121 Okl 127— 
Murry v. Merchants’ Southwest 
Transfer & StornKe Co., 225 P. 547, 
549, 98 Okl. 270, quoting Corpus 
Juris. 

W.Va—Stewart v. Blackwood Elec¬ 
tric Steel Corporation, 130 S.E. 447, 
100 W.Va. 331. 

14a C J. p 412 notes 41, 42. 

Svidsuce held sullloieut for Jury 

(1) Ac«‘eptance and u.mo of hard- 
W'aie .supplies as a ratiAcation of an 
agent’s purchase thereof.—Barrett 
V. Texas Co., 176 S E. 874. 

(2) Acquie.«Joenoc In, or acceptance 
of benetits of. an agent’s unauthor¬ 
ised contract with a railroad com¬ 
pany for a private crossing as show¬ 
ing a ratification of such contract.— 
Erie R Co v. S J. Groves & Sons 
Co, 176 A. 377, 114 N J Law 216. 

(3) Corporation’s knowledge that 
a physK'ian, called by its agent, was 
charging .services to the corporation. 
—Hamilton v. Shredded Wheat Sales, 
172 A. 614, 64 K I. 285. 

(4) Corporation’s silence after ac¬ 
quiring knowledge of an agent's un¬ 
authorised act. 

U.S —Buckeye Cotton Oil Co. v. 
Sloan. Tenn., 250 F. 712, 163 C.C. 
A. 44. 

Ark.—Baker v. Brown & Hackney, 
215 SW. 578, 144 Ark. 641. 

(6) Payment for services rendered 
as showing ratification of a voidable 
resolution employing a party as gen¬ 
eral counsel.—Chambers v. Sterling 
Automobile Mfg. Co., 163 N.Y.S. 674. 

(6) Retention of check for an 
amount less than the balance due as 
showing a ratification by the corpo¬ 
ration of Us credit manager’s unau¬ 
thorized extension of credit.—A. J. 
Armstrong Co. v. Bloomberg, 188 N. 
£. 506, 286 Mass. 6. 

(7) Evidence as to other matters 
see 14a C.J. p 412 note 41 [a]. 

Zf there is some euidenoe of the 

ratification of a contract, the court 
cannot infer its invalidity as a mat¬ 
ter of law.—Fuller v. Motor & Tire 

10 C.J.S.-^4 


Service Co., 130 S.E. 545, 190 N.C. 
655. 

53. Mont.—Trent v. Sherlock, 66 P. 
700, 26 Mont. 85. 61 P. 650, 24 
Mont. 255. 

14a C.J p 412 note 43. 

64. U.S.—Bailey v. Mississippi 
Home Telephone Co., Pa., 252 F 
581. 164 C.C A. 497. 

Ark.—Baker v. Brown & Hackney, 
216 S.W. 578. 144 Ark. 641. 

N.Y.—Chambers v. Sterling Automo¬ 
bile Mfg. Co.. 163 N.Y.S 574 
Tex.—Easter Oil Corporation v. 
Strauss. Civ App., 52 S W.2d 336. 
error dismissed 
14a CJ. p 412 note 44 

55. Okl.—^Western Natural Gas Co. 

V. trooper, 247 P. 978. 121 Okl. 127 
Particular eoutraete 

(1) Agrcem€-nt of agent to credit 
his personal indebtedness on the pur¬ 
chase price of property sold for the 
corporation. 

Ind.—Hoosier Lumber Co. v. Spear, 
180 NK. 633, 99 Ind App. 632. 

N C.—Colonial Oil Co v Jenkins, 193 
S.E. 33, 212 N.C. 140. 

(2) Contract for management of 
apartment building.—Feist & Feist 

V. A. & A. Realty Co., 145 A. 478, 105 
N.J.I^aw 461. 

(3) Contract of employment. 

Ark—Helena Cotton Oil Co. v. Har¬ 
rington, 280 S.W. 630, 170 Ark. 654. 
Ill —Greer v Shell Petroleum Cor¬ 
poration. 281 Ill App 238. 

Kan.—Smith v. Hutchinson Box 
Board & I’aper Co., 180 P. 983, 104 
Kan. 732 

Ma.ss —Knight v Whitmore Mfg. Co., 
113 NR 495, 248 Mass. 531. 

N Y.—Chard v Kyaii-Parker Const. 
Co, 169 N.Y.S. 622. 182 App.Div. 
4 55. 

W. Va—Stewart v Blackwood Elec¬ 
tric Steel Corporation, 130 S.E. 447, 
100 W.Va, 331. 

14a CJ. p 412 note 42 [a] (l)-(3). 

(4) Contract of purchase. 

Del.—Joseph Greenspon's Sons Iron 
& Steel Co. V. I’eoos Valley Gas 
• Co.. 156 A. 350, 4 W.W.Harr. 567. 
Mass.—Ryan v. Charles E. Reed & 
Co.. 165 N.E. 396, 266 Mass. 293. 

(5) Contract with railroad com¬ 

pany for a private crossing.—Erie R 
Co. V. S. J. Groves & Sons Co., 176 
A. 377, 114 N.J.Law 216. 

(6) Indemnity contract.—^Ameri¬ 
can Ehnployers’ Ins. Co. v. H. G. 
Christman & Bros. Co., 278 N.W. 750. 
2K4 Mich. 36. 


(7) Settlement agreement.—North 
Texas Oil & Refining Co. v. Stand¬ 
ard Tank Car Co., Tex.CIv.App., 249 
S.W 253—14a C.J. p 412 note 42 [a] 
(4). 

(8) Subscription for educational 
campaign.—Corbin Supply Co. v, 
Loftls, 178 SE 185. 50 Ga.App. 309. 

Parol contract 

U.S.—Bailey v. Mississippi Home 
Telephone Co.. Po.. 252 F. 681. 164 
C.C A 497. 

Assumption of contract 

Whether a contract made with a 
party, who. after the contract wan 
made, became president and general 
manager of defendant corporation, 
w'as assumed by the corporation 
held a question for the jury.—Bert- 
hold & .Jennings Lumber Co. v. Tex¬ 
as Hardwood Lumber Co , Mo.App., 
209 SW 591. 

Notice of rejeotlou of ooutraot 

Tht question of W’hether a party 
was notified that the directors of a 
corporation rejected his contract has 
been held to be for the jury to de¬ 
termine.—.\rnold Oil Drilling Co 
v How'ell, TexCiv.App., 28 S.W.2d 
1102. 

56. Cal.—Padgham v. Inyo Marble 
Co, 2 P.2d 531. 116 Cal App. 328 

Ma.«>s.—Banca Italiana I)i Sconto v 
Columbia Counter Co., 148 NE 
105, 252 Mass. 552—Glovin v 

Eagle Clothing Co., 142 N.E SO. 
247 Mass. 215. 

Tex—Easter Oil Corporation v. 
Strauss. Civ.App, 52 S.W.2d 336. 
error dismissed. 

57. Vt.—Edmunds Bros. v. Smith, 
116 A. 187, 95 Vt. 396. 

Patent lease 

Mo —Scrivner v. American Car & 
Foundry Co., 60 S.W.2d 1001. 330 
Mo. 408. 

58. Tex.—Brooks v. Zorn, Civ.App., 
24 SW.2d 742, error dismissed. 
Number of directors present at 

meeting at which unauthorized con¬ 
veyance of corporate property was 
ratified held question of fact for 
Jury.—Brooks v. Zorn, supra. 

59. Tex.—Hall v. Crawford & Del- 
phonis, Civ.App., 11 S.W.2d 804. 
error dismissed. 

80. Or.—Pelton v. 0«^neral Motors 
Acceptance Corporation, 7 P.2d 
263. 139 Or. 198. rehoaring denied 
9 P.2d 128, 139 Or. 198. 
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The question of ratification of a corporate oifi- ■ the court where the facts are established or undis- 
cer’s unauthorized act or contract is one of law for j puted and are unequivocal in character.^^ 

8. Powers as to PARTiouiiAB Acts or Transactions 


§ 1036. In General 

Generally, ofncere and employees may perform all 
acta which are necesaarlly implied from their dutlea. 
Offleera have no power to control corporate property or 
funds in the absence of authority In the act of Incorpora¬ 
tion or from the board of directors. 

Generally, officers and employees may perform all 
acts which are necessarily implied from their du- 
tics.®2 It is a general rule that the commanding 
officers of a corporation have no power to control 
its property or funds, in the absence of anything in 
the act of incorporation or the action of the board 
of directors clothing them with such power.®3 

§ 1037. Use of Corporate Seal 

To bind the corporation by an Instrument under seal, 
the officer or agent executing it must be one who is duly 
authorized to affix the corporate seal. 

In order to bind the corporation by an instru¬ 


ment under seal, the officer or agent executing it 
must be one w^ho is duly authorized to affix the cor¬ 
porate seal.®^ Where the management of corporate 
affairs is vested in the board of directors or trus¬ 
tees, authority to affix the corporate seal to an in¬ 
strument is in them, under their general powers, 
although it may be affixed by a less number of them 
than is necessary to constitute a legal board, if it is 
done in pursuance of the direction of the board.®® 
If the seal is affixed by any other officer or agent, 
he must have authority to do so from such board,®^ 
although, where the instrument is otherwise for¬ 
mally executed and the seal is formally affixed, au¬ 
thority to execute may be presumed, as stated in § 
1026 supra, or the instrument may be rendered 
valid by subsequent ratification.®® Such authority 
to an officer or agent, however, need not be con¬ 
ferred by a formal power of attorney, but a sim¬ 
ple resolution of the board of directors giving the 


61. Mo.—Coleman v. Northwestern 
Mut. Life Ins, Co., 201 S.W. 544, 
173 Mo. 620. 

Okl.—Murry v. Merchants' South¬ 
west Transfer & Storage Co., 225 
P. 547, 649, 98 Okl. ^70. quoting 
Corpus Juris. 

14a C.J. p 413 note 45. 

Bvidencs held iusufliolent for Jury 

(1) Oil company's ratifl<'ation of a 
contract between its salesman and a 
lumber company to construct a Ail¬ 
ing station.—Shell Petroleum Corpo¬ 
ra* ion v. Eagle Lumber & Supply 
Co., 158 So. 331, 171 Miss. 539. 

(2) RatiAcation by power company 
of claimed agreement with chief en¬ 
gineer’s assistant at dam to give no¬ 
tice to bridge contractor of changes 
in Aow of water.—Alabama Power 
Co. V. Smith, 155 So. 601, 229 Ala. 
105. 

Vsoossity of kuowlsdge 

In the absence of evidence of a 
corporation’s knowledge of an unau¬ 
thorized contract entered into by its 
agent, it is not error to refuse to 
submit the question of ratiAcation to 
the jury.—Grady v. Dierks Lumber 
A Coal Co., 242 S.W. 548, 164 Ark. 
256. 

XustruotioBS favorable to plaintiff j 

In a suit against a corporation for I 
damages for wrongful discharge, bas¬ 
ed on a contract of employment by 
the president of a corporation not 
expressly authorized to make it, 
there was no error In submitting the 
case to the jury by instructions in 
favor of plaintiff, predicated on rat¬ 
iAcation of the csntract, in view of 


evidence of many prior important 
contracts made by him in such ca¬ 
pacity, and plaintiff’s claim that it 
was called to the attention of other 
officers who knew of its terms while 
he was working for defendant.—Loew 
V. Hayes Mfg. Co., 188 N.W. 360, 218 
Mich. 596. 

62. Iowa.—Fidelity & Deposit Co. of 
Maryland v. Merchants Nat. Bank. 
273 N.W. 141, 223 Iowa 446. 

Utah.—Van Dyke's Pood Store v. In¬ 
dependent Coal & Coke Co., 34 P.2d 
706, 84 Utah 95. 

lUght to issue rsesipts 

An employee who is authorized to 
receive material for corporation has 
implied authority to issue receipts 
therefor.—^Van Dyke’s Food Store v. 
Independent Coal & Coke Co., supra. 

Bight to deposit oorporats funds 

(1) Where there is no limitation on 
manager’s authority to conduct af¬ 
fairs and business of corporation, in¬ 
cluding the handling of all cash, he 
has authority to deposit corporate 
funds in various banks and to make 
withdrawals from such deposits.— 
Fidelity & Deposit Co. of Maryland 
V. Merchants Nat. Bank, 273 N.W. 
141, 223 Iowa 446. 

(2) Where act of treasurer In de¬ 

positing corporate funds with anoth¬ 
er corporation of which he Is officer 
is not In violation of any statute, the 
presumption is that it is not in vio¬ 
lation of by-laws or regulations of 
corporation,—In re Smith, etc., Co., 
Wis., 170 F. 900, 96 C.C.A. 76. affirm¬ 
ing. C.C., 159 F. 268. | 

530 


Bight to iuour liability for attorusy’a 
f«M 

In action against corporation for 
attorney’s fees, as respects admissi¬ 
bility of letters written to attorney 
by persons to whom he was referred 
by secretary and attorney of corpora¬ 
tion, authority of such secretary and 
attorney to bind corporation by refer¬ 
ring attorney to other parties de¬ 
pended on extent of his apparent ex¬ 
press or implied powers in the prem¬ 
ises.—Garey v. KclvJnator Corpora¬ 
tion, 271 N.W. 723, 279 Mich. 174. 

63. Tex.—Baptist Missionary and 
Educational Convention of Texas v. 
Grand Lodge Colored K. P. of Tex¬ 
as, Civ.App., 97 S.W.2d 985. error 
refused. 

64. Me.—Morrison v. Wilder Gas 
Co., 40 A. 642, 91 Me. 492. 64 Am. 
S.R. 257. 

14a C.J. p 413 note 55. 

66. N.Y.—Clark v. Farmers* Woolen 
Mfg. Co., 16 Wend. 256. 

66. N.J.—Van Hook v. Somerville 
Mfg. Co., 5 N.J.Eq. 137. 

N.Y.—Union Bridge Co. v. Troy, etc., 
R. Co., 7 Lans., N Y., 240. 

Pa.—Berks, etc., Turnp. Road Co. v. 
Myers, 6 Serg. & K. 12, 9 Am.D. 
402. 

14a C.J. p 413 note 67. 

67. N.J.—Osborne v. Tunis, 26 N.J. 
Law 633—Coryell v New Hope 
Delaware Bridge Co., 9 N.J.Eq. 457. 

14a C.J. p 413 note 58. 

66. Conn. — Howe v. Keeler, 27 Conn. 
638. 
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authority will be sufficient,although it is not en¬ 
tered of record ;70 and in the case of some officers 
the authority may be implied from the general cus¬ 
tom of business,as in the case of an officer who is 
the keeper of the seal and intrusted with the use of 
it;72 or it may be implied as incidental to a par¬ 
ticular power which has been conferred.^2 if no 
power exists on the part of an officer to make a 
contract which he assumes to make, the mere fact 
that in executing the instrument the officer uses the 
corporate seal does not obviate his lack of authority 
and render the instrument valid and binding.*^^ 

§ 1038. Disposition of Corporate Property 
and Assets Generally 

a. By officers and agents generally 

b. By directors 

c. By president 

d. By vice president, secretary, or treas¬ 

urer 

c. By general manager 

f. By stockholders 

a. By Officers and Agents Generally 

A valid transfer of corporate property cannot be made 
by an officer or agent who Is not properly authorized to 
do so. As a general rule, authority must be conferred 
by the board of directors or other governing body, or by 
a proper authorization from those in whom power to sell 
is imposed by charter or general law, but such power may 
be inferred from facts and circumstances. 


Corporate property or assets, even though under 
the control of those having control of the corpora¬ 
tion, cannot be treated as private property and used 
by such persons without proper corporate author¬ 
ity,and hence, a valid transfer of corporate prop¬ 
erty cannot be made by an officer or agent who is 
not properly authorized to do so,^® especially where 
the transferee has notice of the want of author¬ 
ity, ^7 in which case he may be compelled to re¬ 
store the property to the corporation.^* A corpora¬ 
tion’s officer may by direct act or acquiescence of 
all the stockholders be authorized to transfer as¬ 
sets of the corporation,"^* even for his individual 
benefit.*® Officers who own all the stock in the 
corporatioA may not sell its property to one of their 
number after they have agreed to sell all the stock 
to another person and have described the corporate 
property to him.*i A corporation may be divested 
of property by the negligence of its officers and 
agents in failing to protect its interests.®* 

Authority to execute deeds and conveyances is 
considered in § 1100 infra. 

Sufficiency of authority. As a general rule, au¬ 
thority in an officer or agent to sell or convey cor¬ 
porate property should be given by a proper vote 
or resolution of the directors or other governing 
body,®® or by a proper authorization from those in 
whom power to sell is imposed by charter or by the 
general law,®^ but such power may be inferred 
from particular facts and circumstances.®® An of- 


69. Conn.—Beckwith v. Windsor 

Mftr. Co. 14 Conn. 694. 

N.y.—Jackson v. Brown, 6 Wend. 
590. 

Tonn.—Hopkins v. Gallatin Turnp. 
Co., 4 Iluinphr. 403. 

70. Cal.—McKee v. CunninKTham, 84 
P. 2C0, 2 Cal.App. 6S1. 

Me.—Clark v. I'ratt, 47 Me. 65. 

71. Cal—McKee v. Cunningrham, 84 
P. 260, 2 Cal.App. 681. 

Ind.—Madison Ins. Co. v. Grlffln, 3 
Ind. 277. 

72ii Mass.—Damon v. Granby, 2 Pick. 
345. 

73. Me.—^Decker v. Freeman, 3 Me. 
338. 

▼ote antborlziag sale of land* 

A vote authorizing a committee to 
sell lands authorizes it to make a 
deed.—Decker v. Freeman, supra. 

74. Ala.—Gibson v. Ooldthwaite, 7 
Ala. 28i; 42 Am.D. 592. 

Or.—Luse v. Isthmus Transit R. Co., 
6 Or. 126, 25 Am.R. 506. 

75. U.S.—Clark & Wilson Lumber 
Co. of Delaware v. McAllister, C. 
C.A.Or., 101 F.2d 709. 

Mich.—McKee v. Grand Rapids, etc., 


St. R. Co,. 1 N.W. 873, 60 X.W. 469. 
41 Mich. 274. 

Mo.—Qrafcman Dairy Co. v. North¬ 
western Bank, 235 S.W. 4.35, 290 
Mo. 311. 

76. Mich.—Dickinson Island Land 
Co. V. Hill. 177 N.W. 142, 210 Mich. 
5.3. 

N.Y.—^Wen Kroy Really Co. v. PuMic 
Nat. Bank & Trust Co. of Nov 
York. 183 N.K. 73, 260 N.Y. 84, af¬ 
firming 265 N.Y.S. 1. 234 App.Div. 
461. 

N.D.—Company A, First Regiment, 
National Guard Training School v. 
State, 224 N.W. 661, 58 N.D. 66. 
Tex.—Taylor v. San Antonio Joint 
Stock Land Bank. Civ.App., 101 S. 
W.2d 868, reversed on other 
grounds San Antonio Joint Stock 
Land Bank v. Taylor, l06 S.W.2d 
650, 129 Tex. 335—Baptist Mission¬ 
ary and Rducalional Convention of 
Texas v. Grand Lodge Colored K. 
P. of Texas, Civ.App., 97 S.W.2d 
985, error refused. 

14a C.J. p 414 note 69. 

77. Or.—Bessler v. Derby, 167 P. 
791, so Or. 613. 

Wis.—Miley v. Heaney, 169 N.W. 64, 
168 Wis. 68. 

14a C.J. p 414 note 70. 
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78. WLs.—Miley v. ITeaney, supra. 

79. Va.—Moore v. JKtna Casualty & 
Surety Co., 155 S E. 707, 155 Va. 
556. 

80. Minn.—Lake Park Development 
Co. V. Steenherg Const, Co., 276 N. 
W. 651, 201 Minn. 396. 

81. Nob—Creighton Gas, Electric 
Light & Power Co. v. Jamison. 178 
N.W. 830, 105 Nob. 67. 

82. XJ.S.—Golden Reward Min. Co. 
v. Buxton Min. Co, C C.S D., 79 F. 
868 . 

14a C.J. p 414 note 72. 

83. Kan.—Moriaette v. Howard, 63 
P. 756, 62 Kan. 463. 

14a C.J. p 414 note 73. 

84. Ala.—Standifer v. Swann, 78 Ala. 

88 . 

85. Minn —Lake Park Development 
Co. V. Steenberg Const. Co., 276 N 
W. 651, 201 Minn. 396. 

Va.—Moore v. .^tna Casualty & 
Surety^Co., 155 S.E. 707, 155 Va 
556. 

14a C.J. p 415 note 76. 

JLPparaat authority of partaorshlp 
Partnership transacting all busi¬ 
ness regarding trust properly of 
holding corporation for many years 
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ficer or agent obviously has no powers in excess of 
specific limitations imposed in his grant of author¬ 
ity.®® The extent of the authority may be ascer¬ 
tained not only from the language of a resolution 
granting the authority, but by proof of the circum¬ 
stances under which it was passed.®^ In the ab¬ 
sence of an express requirement, it is not neces¬ 
sary that the president of the corporation be pres¬ 
ent at a meeting of the board of directors held to 
authorize the making of a conveyance.®® A bona 
fide purchaser, is not bound by a by-law which re¬ 
quires an order of the board of directors to au¬ 
thorize a sale.®® Where a committee is empowered 
by vote of the corporation to authorize a certain of¬ 
ficer to convey real estate, it may transiflit such au¬ 
thority orally.®® Where a statute requires an agent 
for the sale of land to have a written authority, a 
corporation cannot appoint an agent to convey land 
except by the vote of its directors or other manag¬ 
ing board in w^hom the power to sell may be im¬ 
posed by charter or by general law.®l It has been 
held that a power of attorney to convey corporate 
real estate should be as certain as it is necessary for 
the deed to be which is to be executed under it,®- 
and hence, a vote to authorize an agent to make 
such conveyance should specify the tract to be con¬ 
veyed or give some description by which it can be 
ascertained.®® 


b. By Directors 

The directors of a corporation, If they act In good 
faith, may dispose of corporate property or assets In the 
ordinary course of its business, but, unless authorized by 
statute or by the stockholders, they cannot dispose of 
any portion of the corporate property that is necessary 
for the transaction of its customary business. 

The directors of a corporation, if they act in good 
faith, may dispose of corporate property or assets 
in the ordinary course of its business,®^ particular¬ 
ly where the purpose of the corporation is to buy 
and sell real and personal property;®® and they 
may appoint agents for that purpose,®® even one of 
their own number.®*^ This power of the directors is 
not limited by a charter or statutory provision that 
the corporate affairs, at its expiration, shall be liq¬ 
uidated by commissioners with power to sell as¬ 
sets,®® or by a provision authorizing the stockhold¬ 
ers to sell the entire plant of the corporation,®® or 
to direct a sale of the corporate property.^ How’- 
ever, unless authorized thereto by the stockholders 
or by statute, the directors cannot dispose of any 
portion of the corporate property that is necessar> 
for the transaction of its customary businessand 
it has also been held that a power given them b^ 
charter to sell the property of the company, or 
notes or bonds belonging to it, does not apjily to 
the capital stock,® and that authority given to a 
single director to make contracts for the sale of 


and having: apparent authority wafl 
held corporation's agent for purpo.se 
of assigning: contract for sale of 
real estate.—Button v. Traders’ Trust 
Co. of Tacoma, 289 P. 1010, 157 Wash. 
625. 

8S. Conn.—Vreeland v. Irving, 99 A. 
674, 91 Conn. 272. 

Ba.—Louisiana Sulphur Mm. Co. v. 
Brimstone R., etc., Co., 79 So. 324, 
143 La. 743. 

14a C.J. p 535 note 81. 

87. Mass.—Tompson v. Stevenson. 
30 N.E. 76, 155 Mass. 554. 

88. Mass.—Sargent v. Webster, 13 
Mete. 497, 46 Am IJ. 743. 

89. Ill.-—Wail V. .Smith, 92 Ill. 385. 
14a C.J. p 415 note 77. 

90. Mass.—Hutchins v. Byrnes, 9 
Gray 367. 

91. Ala.—Standifer v. Swann, 78 
Ala 88 

98. N.H.—Lumbard v. Aldrich, 8 N. 
H. 31, 28 Am.U. 381. 

93. N.H.—Lumbard v. Aldrich, su¬ 
pra. 

14a C.J. p 415 note 80. 

94. U.S.—Oeddes v. Anaconda Cop¬ 
per Mining Co.. Mont., 245 F. 225. 
167 C.C.A. 417, affirming, B.C., 222 
F. 129, and reversed on other 
grounds 41 S.Ct. 209, 254 U.S. 590, 
65 L.Ed. 425—Batchellor v. Olm¬ 
sted, D.C.N.Y., 261 F. 533. 


Ma.ss.—Canadian Club Beverage Co. 
V. Canadian Club (’’orporation, 168 
NE. 106, 268 Muss. 561. 

Mont.—Worthman v. Luna Park 
Amusement Co., 201 P. 670, 61 

Mont. 89. 

Pa.—People's Trust Co. of Lancaster 
V. Consumers’ Ice & Coal Co., 128 
A. 723, 2S3 Pa. 76. 

14a C.J. p 415 note 83. 

Board of governors of chamber of 
commerce 

Under by-law authorizing board of 
governors of chamber of commerce to 
exercise general power.s of chamber, 
board of governors could sell radio 
station belonging to chamber and 
constituting chamber's most valua¬ 
ble property without notice to or vote 
of membership of chamber.—Cham¬ 
ber of Commerce of Hot Springs v. 
Barton. 112 S.W.2d 619, 195 Ark. 274. 
Composition agrreomont with creditors 
Board of directors had power to 
make assignment to trustee, pursuant 
to composition agreement with cred¬ 
itors of interest of corporation under 
escrow agreement, since payment of 
approved claims was Incident to con¬ 
duct of corporate business.—Pioneer 
Minerals Corporation v. Larahie 
Bros. Bankers, 43 P.2d 884, 99 Mont. 
358. 

95. Ariz.—Thayer v. Valley Dank, 
276 P. 526, 36 Ariz. 238. 
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^ Mo—Ilendren v. Neeper, 213 S W. 

839, 279 Mo 125, 5 .\ L U. 927. 

14a C.J. p 415 note 84. 

96. Kan—Morisette v. Howard, 63 
I* 756, 62 Kan. 463 

N.Y.—Lyon v. West Side Transfer 
Co., 317 N.Y.S. 648, 132 App.Div. 
777. 

14a C.J. p 415 note 85. 

97. Mass.—Northampton Bank v. Pe- 
poon, 11 Mass. 288. 

98. La.—McClo.skey v. New Orleans 
Brewing Co., 54 So. 738, 128 La 
197. 

99. La.—Mct^loskcy v. New Orleans 
Brewing Co , supra. 

14a C.J. p 415 note 88. 

1. Mont.—Godfrey L. Cabot, Inc. 
v. Gas IToducts Co., 19 P 2d 878. 
93 Mont. 497. 

S.D.—^American Nat. Bank v, Wheel¬ 
er-Adams Auto Co., 141 N.W. 396, 
31 S.l). 524. 

14a C.J. p 415 note 89. 

8. Mo.—Hollins v. Cray, 33 Me 132. 
Pa.—Halliet V. Brown, 103 Pa 646— 
Wetherill v. Arasapha Mfg. Co., 
24 T»a.l)ist. 1045. 

Vt.—Stevens v. Willard, 43 Vt. 692. 

3. U.S.—Sturges v. Stetson, C.C. 
Ohio, 23 F.Ca8.No.l3,568, 1 Diss. 
246. 
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the corporate lands docs not authorize him to con¬ 
vey them.4 The mere fact that the directors sell 
the property of their corporation to another corpo¬ 
ration, of which they are directors and stockhold¬ 
ers, will not make the sale absolutely void, although 
it may be avoided by fraud, or if undue advantage 
is taken or an unconscionable bargain is made.® 

c. By President 

The president of a corporation has no power by virtue 
of his office to sell or otherwise dispose of corporate prop¬ 
erty when this is not in the regular course of the com¬ 
pany’s business, but he may dispose of corporate property 
when duly authorized to do so. 

The president of a corporation has no power, by 
virtue of his office, to sell or otherwise dispose of 
the corporate franchises,® or of its real or personal 
property,*^ when this is not in the regular course of 
the company's business; nor can he appoint an 
agent to make such sale;® and it has been held that 
he has not such power even though he is authorized 
to act as superintendent or general manager in the 
conduct of the corporation's ordinary and routine 
business.® The president, however, may sell or 


otherwise dispose of the corporate property where 
such power is conferred on him by the directors or 
other governing body,i® or by a recognized usage of 
the corporation or where the transaction is in 
the ordinary course of business or w'here the 
president has such entire management of the cor¬ 
porate business as clothes him with apparent au¬ 
thority to act for it in all respects;^® or where he 
owns su!)stantially all of the stock and the corpora¬ 
tion is in reality a mere agency to carry out his 
will.^^ Where his authority is to dispose of the 
property in a particular manner, he has no author¬ 
ity to dispose of it otherwise,!® as where the au¬ 
thority is to sell he cannot dispose of the property 
by barter;!® or where the authority is to dispose of 
a particular interest, he has no authority to dispose 
of any other iiitercst.!^ 

Effect of unauthorized conveyance. An unau¬ 
thorized conveyance of land of a corporation by 
its president is an assertion of authority in him to 
execute the conveyance which, by estoppel,’ places 
him in the same position he would have occupied if 


4. Tox.—Green v. Hufro. 17 S.W 79. 
SI Tox. 452, 26 Am.S.K. 824. 

5. Iowa.—Rosaing: v. Bode Slate 
Bank. 165 N.W. 254, 181 Iowa 1012 

Ohio—Goodin v. Cincinnati, etc.. Ca¬ 
nal Co., 18 Ohio St. 169. 98 Am.D. 
95. 

14a C.J. p 416 note 94. 

6. Ohio.—Sebastian v Covington, 
etc.. Bridge Co., 21 Ohio St. 451. 

Pa.—Pennsylvania R. Co.’s App., 80 
Pa. 265. 

7. U.S.—In re Paoll Lithia Springs 
Hotel Co. C.C.A.Ind., 6 F.2d 902— 
International Patents Development 
Co. v. Penick & Ford, D.C.Del., 15 
P.Supp. 1038, affirmed, C.C.A., Pen¬ 
ick & Ford V. International Patents 

^ Development Co., 94 P.2d 1018, cer¬ 
tiorari denied 59 S.Ct. 62. 

Ala.—Duquire Funeral Homes Ins. 
Co. V. Turner, 178 So. 536, 235 Ala. 
305. 

Cal.—Leo G. McLaughlin Co. v. Phil¬ 
lips, 189 P. 788. 46 Cal.App. 637— 
Duller V. Solano Land Co.. 188 P. 
1019, 46 Cal.App. 171. 

Ga.—Adams Loan & Investment Co. 
V. Dolvin Realty Co., 172 S.K 606, 
607, 48 GaApp. 183. citing Corpus 
Juris. 

Ind —Bickart v. Henry, 116 N.E. 15, 
67 Ind.App. 493. 

Mich.—Vogt V. General Necessities 
Corporation, 247 N.W. 707, 262 

Mich. 409. 

N.J —Knopf V. Alma Park, Inc., 152 
A. 919. 107 N.J.Bq. 140, affirming 
147 A. 690, 105 N.J.Kq, 299—John¬ 
son V. IQday Fabrics, 3 A.2d 451, 
121 N.J.Law 504. 


Tex.—McClory v. Schneider, Civ.App., 
51 S.W.2d 738, error dismissed— 
Arlitt V. Seaboard Bank & Trust 
Co.. Civ.App., 31 SW.2d 488— 
Brooks V. Zorn, Civ.App., 24 S.W.2d 
742, error dismissed. 

14a C.J. p 416 note 97. 

Creation of trust fund for creditor 
Corporation’s president could not 
constitute corporate fund tru.st fund 
for beneflt of particular creditor 
without action by board of directors 
—Vogt V. General Necessities Cor¬ 
poration, 247 N W. 707. 262 Mich. 409. 

8. Cal.—Black v. Harrison Home Co , 
99 P. 494, 155 Cal. 121. 

Ga.—Bell v. State, 81 S E. 253, 14 Ga 
App. 425. 

14a C.J. p 416 note 98. 

9. Mo.—Josephine Hospital Corpora¬ 
tion V. Modoc Realty Co., 270 S.W. 
638, 307 Mo 336. 

14a C.J. p 416 note 99. 

10. Tenn.—Nickcy Bros. v. Lonsdale 
Mfg. Co., 258 S.W. 776, 149 Tenn. 
391. 

14a C.J. p 416 note 1. 

Powers implied from authority to 
■ell 

A vote authorizing president to sell 
and convey land implies power to ne¬ 
gotiate and make bargain prior to 
conveyance, and also to make binding 
contract to sell at future lime.—Au¬ 
gusta Bank v. Haniblet, 35 Me 491. 

11. Cal.—Schumann-IIelnk & Co v. 
U. S. Nat. Bank, 291 P. 684. lOS 
Cal.App. 223, rehearing denied 292 
r. 647, 108 Cal.App. 223. 

Ill.—Mitchell v. Deeds, 49 Ill. 416, 
95 Am.D. 621. 
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Me.—Brown v. Donnell, 49 Me. 421. 

77 Am.D. 266. 

14a C J. p 416 note 2. 

18. Cal.—Hibernia Savings & Loan 
Soc. v. Belcher, 48 P.2d 681. 4 Cal. 
2d 268. 

Mo.—City of Maplewood ex rel. and 
to Use of Citizens’ Bank of Maple¬ 
wood V. Johnson. App., 273 S.W. 
237. 

14a C J. p 416 note 3. 

Preeumptiou as to authority 

President of corporation selling au¬ 
tomobiles at retail must be presum¬ 
ed to have authority to bind corpo¬ 
ration by surrender of automobile 
to holder of mortgage thereon in pay¬ 
ment of debt secured, without ob¬ 
taining special authority from cor¬ 
poration's board of trustees, in ab¬ 
sence of contrary showing.—Rein¬ 
hardt V. Sprague. 63 P.2d 350, 18S 
Wash. 663. 

13. La—Southern Hide Co. v. Bf^st, 
141 So. 449, 174 La. 748. 

Ohio—Trivison v. Steiner, 179 N E. 

208, 41 Ohio App. 35. 

14a C.J. p 417 note 4. 

14. Minn.—^Prudential Ins. Co. of 
America v. A. Enkema Holding Co., 
264 N.W. 576, 196 Minn. 154 

I’a.—Penn Jewelers v. Traders Bank 
& Trust Co., 32 Luz.L.Reg. 201. 

15. Cal.—Black v. Harrison Home 
Co., 99 P. 494, 166 Cal. 121. 

14a C.J. p 417 note 5. 

16. Tex.—Fitzhugh v. FrancM^-Texas 
Land Co., 16 S.W. 1078, 81 Tex. 306. 

17. Cal.—Fubiokar v E;ist Riverside 
Irr. Diet., 41 P. 1024, 109 Cal. 29. 
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the authority had existed, and conveys his interest 
in the specific parcel of land.^* 

d. By Vice President, Secretary, or Treasurer 

In the absence of statutory or charter authority* a 
vice presldentf secretary* or treasurer of a corporation 
does not by virtue of his office possess authority to dis¬ 
pose of corporate property. 

In the absence of statutory or charter authority, 
a vice president,^® secretary ,20 or treasiirer^^ of a 
corporation does not by virtue of his office possess 
authority to transfer or to dispose of corporate 
property and assets. A person dealing with the of¬ 
ficer is charged with notice of his power and au¬ 
thority to act for the corporation in disposing of 
its assets.2* 

e. By General Manager 

The general manager of a corporation has power to 
dispose of corporate property In the ordinary course of 
Its business, but unless specially authorized he has no 
power to mpke a transfer which Is not a usual one in the 
ordinary course of business. 

The managing agent, the general manager, or the 
superintendent of a business corporation, by what¬ 
ever name called, has power to dispose of the prop¬ 
erty of the corporation in the ordinary course of 
its business,23 and it has been held that in the ab¬ 
sence of proof to the contrary, he is presumed to 
have such authority.24 However, unless specially 
authorized, he has no power to make a transfer 
which is not a usual one in the ordinary course of 


business.25 Thus, the general manager of an in¬ 
solvent corporation has no power to transfer the 
bulk of its property to certain of its creditors in 
payment of preexisting debts ;28 and where such 
transfer is not authorized or ratified by the direc¬ 
tors, it is void as to other crcditors.27 The fact that 
the manager has loaned articles belonging to the 
corporation, or any act not involving parting with 
title, even though known to the corporation, does 
not show authority to alienate property by custom 
or iisagc.28 

Conveying real property. Unless such power is 
specially conferred on him,*® a general manager or 
general agent has no power to convey, or contract 
to convey, the real estate of the corporation,*® al¬ 
though such conveyance will estop such manager 
and those claiming through him.3l 

f. By Stockholders 

Stockholders acting In their Individual capacities 
cannot convey or encumber corporate property, nor can 
they authorize others to do so. 

Stockholders acting in their individual capacities 
cannot convey^* or encumber** the corporate prop¬ 
erty or any part thereof, nor can they authorize 
others to do so.**^ Where the power to sell property 
of the corporation is vested in the board of direc¬ 
tors, the stockholders cannot exercise this power, 
when assembled collectively in a stockholders* meet¬ 
ing, and, of course, they cannot authorize another 
to do for them what they cannot do themselves.*® 


1& Tex.—Arkansas Pass Harbor Co, 
V. Manninff, 63 S.W. 627, 34 Tt^x 
558—Bunn v. City of Laredo, Civ 
App., 213 S.W. 320. 

19. Cal.—^Angelus Securities Corpo¬ 
ration V. Ball, 67 P.2d 152, 20 Cal. 
App.2d 423. 

20. Cal.—Gilbert v. Miller, 228 P 
662, 68 Cal.App. 40. 

Mass. — American Con^ref^atlonal 
Ass’n V. Abbot, 147 N.E. 895. 252 
Mass. 535. 

14a C.J. p 414 note 69 [b]. 

21. N.J.—Daniele v. Burlington Real 
Est.. etc., Co., 92 A. 587, 84 N.J. 
Kq. 53. 

22. Mich.—National Security & 

Trust Co. V. Niles Invisible Door 
Check Co., 193 N.W. 199, 222 Mich. 
510. 

23. Neb.—Burke v. Frederickson, 268 
N.W. 348, 131 Neb. 548. 

14a C.J, p 417 note 11. 

24. Mich.—^Walker v. Detroit Trans¬ 
it R. Co., 11 N.W. 187, 47 Mich. 
338. 

Tex.—Jefferson Nat. Bank v. Gools¬ 
by, 35 S.W. 713, 12 Tex.Civ.App. 
362. 

14a C.J. p 417 note 12. 


25. UR.—Plant v. White Hl\er 
Lumber Co., C.C.A.Ark., 76 F 2d 
155. 

Wis—Miloy V. Heaney, 169 N.W. 64, 
168 Wls. 58, 

14a C.J. p 417 note 13. 

26. U.S.—Dooley v. Hadden, N.Y.. 
21 R.Ct. 259, 179 U.S. 646, 45 L.Ed. 
357, reversing 93 F. 728, 35 C.C.A. 
554, 92 F. 274, 34 C.C.A. 338, revers¬ 
ing 84 F. 80—Dooley v. Pease, C.C. 
Ill., 79 F. 860. 

27. U.S.—Hadden v. Dooley, N.Y., 92 
F. 274, 34 C.G.A. 338, 93 P. 728, 35 
C.C.A 554, reversed on other 
grounds 21 S.Ct. 259, 179 U.S. 646, 
45 L.Ed. 357. 

28. Mo.—Danglade, etc., Min. Co. v. 
Mexico-Joplin Land Co., App., 190 
S.W. 36. 

29. Conn.—Stow v. Wyse, 7 Conn. 
214, 18 Am.D. 99. 

Or.—West V. Washington, etc., R. Co., 
90 P. 666, 49 Or. 436. 

14a C.J. p 417 note 17. 

30b Arlz.—Franklin v. Havalina Min. 

Co., 141 P. 727, 16 Arlz. 200. I 

Tex.—American Rio Grande Land, I 
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etc., Co. V. Mercedes Plantation 
Co., Clv.App., 155 S.W. 286. 

14a C.J. p 417 note 18. 

31. Conn.—Stow- v. Wyse, 7 Conn. 
214. 18 Am.D. 99. 

32. Ill.—People v. Dennett, 114 N.i:. 
493, 276 Ill. 43. 

14a C.J. p 418 note 21. 

33b Neb.—Home P. Ins. Co. v. Bar- 
b«T 93 N.W. 1024, 67 Neb. 644. 108 
Am.S.H. 716, 60 L.R.A. 927. 

14a C.J. p 418 note 22. 

34. U.S.—Humphreys v. McKissock, 
Iowa, 11 S.Ct. 779, 140 U.S. 304. 
36 L.Ed. 473. 

Owaorshlp of all stock by transferee 

The fact that transferee of all 
assets of corporation owned all capi¬ 
tal stock at time of transfer is nut 
equivalent to antecedent corporal e 
authority for transfer by president. 
—^Andrew Jergens Co. v. Woodl)ury, 
Inc.. C.C.A.DeI., 273 P. 952, affirmed 
279 F. 1016, certiorari denied 43 S.Ct. 
92. 260 U.S. 728, 67 L.Ed. 484. 

35. Cal.—Gashwiler v. Willis, 83 
Cal. 11. 91 Am.D. 607. 

Tex.—^Texas Cons. Compress, etc., 
Assoc. V. Dublin Compress, etc., 
Co., Civ.App., 38 S.W. 404. 
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Even where all the stockholders join in the deed, 
they cannot convey the corporate property, unless 
through formal action of the corporation they have 
been constituted its agents to that end.3® However, 
it has been held that it is necessary to the validity 
of a sale of property which is necessary to the car¬ 
rying on of the business for which the corporation, 
is organized that it should be authorized by a vote 
of the stockholders rather than by the directors 
and under some statutes or by-laws power to de¬ 
cide questions relating to the real property of the 
company is conferred on the stockholders and not 
on the directors or trustees.^* Where there is no 
board of directors capable of acting, a formal reso¬ 
lution at a stockholders* meeting authorizing the 
execution of a deed or mortgage is sufficient to bind 
the corporation.39 

The right of majority stockholders to authorize 
the sale of all the corporate property is considered 
in § 515 supra. 

§ 1039. - Assignment of Choses in Action 

An officer or agent who hat direct superintendence 
of the affairs of the corporation may bind it by an as¬ 
signment of a chose in action belonging to it without ex¬ 
press authority from the board of directors, but such 
power is not vested in one not having direct superin¬ 
tendence unless the act of assignment is a mere minis¬ 
terial duty. 

An officer or agent who has direct superintend¬ 
ence of the affairs of the corporation,^0 such as the 
general manager,^! may bind it by an assignment of 


a chose in action belonging to it, without express 
authority from the board of directors but there 
is no such power in a subordinate officer,^3 or in a 
local or district manager.^^ Where the assignment 
of a corporate right is a mere ministerial act with¬ 
in the scope of the duties of the officer, it may be 
performed without express authority from the di¬ 
rectors.^® A general manager of a foreign corpo¬ 
ration which has been dissolved and its property 
confiscated cannot assign a chose in action former¬ 
ly owned by the corporation.^® 

President, The president cannot assign a chose 
in action belonging to the corporation,®*^ unless he 
has direct superintendence of the affairs of the cor¬ 
poration,®® or is otherwise authorized to do so;^® 
although it has been held that, in the absence of 
proof to the contrary, he will be presumed to have 
power to assign a chose in action which has been 
given to the corporation as collateral security.®® 

Secretary; treasurer. Neither the corporate sec¬ 
retary nor the treasurer by virtue of his office has 
power to assign a chose in action belonging to the 
corporation,® 1 so the treasurer, unless such author¬ 
ity is expressly or impliedly conferred, has no pow¬ 
er to assign a mortgage given to the corporation ;®2 
and if authority is given to assign certain specified 
mortgages, it docs not include power to assign oth¬ 
er mortgages.®® The secretary or treasurer may as¬ 
sign choses in action when proper authorization is 
given.®® 


36 . U.S,—De La Vergne Rpfrigrrat- 
ing Mach. Co. v. German Sav, Inst,, 
Mo., 20 S.Ct. 20, 175 U.S. 40. 44 L. 
Ed. 66. 

Pa.—Puritan Coal Min. Co. v. Penn¬ 
sylvania R. Co., 85 A. 426, 237 Pa. 
420, 441, Ann.Cas.l914B 37. 

14a C.J. p 418 note 26. 

37. Or.—-Ready v. United R. Co., 108 
P. 197, 67 Or. 326. 

38. N.Y.—Compton v. Chelsea, 28 N. 
E. 662, 128 N.Y. 637, affirming 13 
N.Y.S. 722, 69 Ilun 624, and reargu- 
ment denied 29 N.E. 1030. 

89. Mo.—Manhattan Brass Co. v. 
Webster Glass, etc., Co., 37 Mo.App. 
146. 

Va.—Burr v. McDonald, 3 Gratt. 216. 
44 Va. 216. 

40. Cal.—Leitch v. Marx, 131 P. 328, 
21 Cal.App. 208. 

Mont.—C. Gotzlan & Co. v. Norris. 
297 P. 489. 89 Mont. 307. 

41. Ky.—Kentucky Consumers* Oil 
Co. V. Continental Fuel Co., 188 S 
W. 866, 171 Ky. 748. 

N.J.—Cope V. C. B. Walton Co., 76 A 
1044, 77 N.J.Eq. B12, affirmed 80 A. 
473, 79 N.J.Eq. 166. 

14a C.J. p 418 note 31. 


42. Cal.—Burrell v. Southern Cali¬ 
fornia Canning Co., 169 P. 405, 35 
Cal App. 162. 

14a C.J. p 418 note 32. 

43. Mont.—C. Gotzian & Co. v. Nor¬ 
ris. 297 P. 489. 89 Mont. 307. 

44. Cal.—Rigby v. Lowe, 68 P. 153, 
125 Cal. 613. 

46. La.—Westchester Fire Ins. Co. 
V, Shreveport Producing & Re¬ 
fining Corporation, 121 So. 331, 10 
La. App. 186. 

Mass —Quincy Oil Co. v. New Eng¬ 
land Road Machinery Co., 174 N.E. 
670, 274 Mass. 419. 

48. N.Y.—Severnoe Securities Corpo¬ 
ration V. Westminster Bank, 210 N. 
Y.S. 620. 

47. N.J.—^Budko v. Schalkenbach, 94 
A. 686, 84 N.J.Eq. 467—Cogan v. 
Conover Mfg. Co., 60 A. 408, 69 N. 
J.Eq. 368, reversed on other 
grounds 64 A. 973, 69 N.J.Eq. 809, 
116 Am.S.R. 629. 

14a C.J. p 418 note 34. 

48. Cal.—Leitch v. Marx, 131 P. 328, 
21 Cal.App. 208. 

La.—Clarke Garage Co. v. Rosenberg, 
128 So. 62, 13 La.App. 374. 

14a C.J. p 418 note 35. 
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49. Ill.—Commercial Nat. Bank v, 
Burch, 31 N.E. 420, 141 III. 619, 
33 Am S R 331, modifying 40 Ill. 
App. 505. 

Mo—Ilvdc V. Larkin. 36 Mo.App. 366. 
N.Y.—Hoyt V. Thompson, 6 N.Y. 320 
—^Howland v. Myer, 3 N.Y. 290, 
affirming 4 N.Y.Super. 180. 

BO, Ill.—Moser V. Kreigh, 49 Ill. 84. 

51. U.S.—In re W. W. Mills Co., C.C. 
N.C.. 162 F. 42. 

Cal.—Read v. Buffum. 21 P. 555, 79 
Cal. 77, 12 Am.S.R. 131. 

N.Y.—Maroney v. Cole, 103 N.Y.S. 

660, 62 Misc. 451. 

14a C.J. p 419 note 38. 

58. N.Y.—Jackson v. Campbell, 5 
Wend. 672. 

14a C.J. p 419 note 39. 

53. Mass.—Holden v. Phelps, 135 
Mass. 61. 

54. Cal—Read v. Buflfum 21 P. 555, 
79 Cal. 77. 12 Am.S R. 131. 

Cal.—Leitch v. Marx. 131 I*. 328, 21 
Cal.App. 208. 

N.Y.—Maroney v. Cole, 103 N.Y.S. 

660, 62 Misc. 451. 

14a C.J. p 419 note 42. 
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§ 1040. Disposition of Entire Property 

As a general ruler the offloera or directors of a going 
corporation cannot dispose of Its entire business or prop¬ 
erty unless authorized by statute or charter* or consent 
of the stockholders* or unless the disposition Is necessary 
because the corporation is in falling clrcumstancee or In¬ 
solvent. 

As a general rule, the officers of a going corpora¬ 
tion cannot dispose of its entire business or prop- 
erty,®5 unless authorized by statute or charter,^6 or 
consent of the stockholders or unless the dispo¬ 
sition is necessary because the corporation is in fail¬ 
ing circumstances or insolvent.®* Thus, a general 
manager or managing agent cannot dispose of the 
entire corporate property or assets,®* unless special¬ 
ly authorized so to do;*® and it is the duty of the 
purchaser of the property to make due inquiry as to 
such authority.®^ The manager of an insolvent cor- 


.poration cannot sell its remaining assets without the 
consent of all its creditors.** 

The power of the corporation to dispose of its 
entire property is considered in § 1102 infra; the 
right of majority stockholders to authorize a sale of 
the entire corporate property ts treated in § 515 su¬ 
pra. 

Directors. The corporate directors or trustees 
have no power to sell or otherwise dispose of the 
entire corporate property,** unless the power to do 
so is conferred on the directors by the charter or 
governing statute, in express language or by neces¬ 
sary implication;*^ or unless the stockholders au¬ 
thorize them to do so or consent thereto,*® or un¬ 
less the corporation is in failing circumstances or 
insolvent and it is necessary to do this in order to 
raise money to pay the debts of the corporation.** 


56. Ala.—^Jones v. Nichols* 80 So. 
71, 202 Ala. 233. 

Tex.—Roffers-Hill & Co. v. San An¬ 
tonio Hotel Co., Com.App.. 23 S.W. 
2d 329* reversing* Clv.App.. 7 S.W. 
2d 601. 

14a C.J. p 419 nota 44. 

66. U.S.—Geddes v. Anaconda Cop¬ 
per Min. Co.* Mont., 245 P. 225, 167 
C.C.A 417, affirming, D.C., 222 P. 
129, and reversed on other grounds 
41 S.Ct. 209, 254 U.S. 690, 65 L.Ed. 
426. 

57. Okl.—Oklahoma Natural Gaso¬ 
line Co. V. Anglo-Texas Oil Co., 264 
P. 169, 129 Okl. 177. 

Tex.—Rogers-Hlll & Co. v. San An¬ 
tonio Hotel Co., Com.App.* 23 S.W. 
2d 329, reversing* Civ.App.* 7 S.W. 
2d 601. 

14a C.J. p 419 note 46. 

Frosiunptioii from rocognltloA of coa- 
traot of salo 

Where one of three officers and 
stockholders of corporation recogniz¬ 
ed contract signed by others for sale 
of all stock and property of corpora¬ 
tion. the presumption of genera] au¬ 
thority to make such a contract aris¬ 
es, in absence of evidence to con¬ 
trary.—Sudduth V. Storm King Coal 
Co., C.C.A.Ky., 268 P. 433. 

58L U.S.—Geddes v. Anaconda Cop¬ 
per Mm. Co., Mont., 245 P. 225, 157 
C.C.A. 417, affirming, D.C., 222 F. 
129, and reversed on other grounds 
41 S.Ct. 209, 254 U.S. 590, 65 L.. 
Ed. 425. 

69. U.S.—In re Butler, etc., Co., 

Mass., 207 P. 705, 125 C.C.A. 223. 
Ky.—^Empire Coal Mining Co. v. Em¬ 
pire Coal Co.* 210 8.W. 474* 183 
Ky. 699. 

N.Y.—Curnen v. Ryan, 175 N.T.S. 50, 
187 App.Div. 6, affirmed 125 N.E. 
916, 227 N.Y. 626. 

14a C.J. p 419 note 48. 

60. U.S.—^In re Butler, etc., Co., 

Mass.* 207 F. 705, 125 C.C.A. 223.^ 


61. N.Y.—Curnen v. Ryan, 176 N.Y. 
S. 60, 187 App.Div. 6. affirmed 227 
N.Y. 626. 

14a C.J. p 419 note 60. 

62. U.S.—Nelson v. Svea Pub. Co.. 
D.aWash.* 178 F. 136. 

63. U.S.—City Nat. Bank of Huron. 
S.D., V. Puller* C.C.A S.D.. 62 P.2d 
870, 79 A.L.R. 71, affirming, D.C.* 
Fuller V. City Nat. Bank of Huron. 
S.D.* 62 F.2d 865—Petition of Ev¬ 
ans. D.C.Nev., 62 F.2d 961— 

I Schwartz v. Inspiration Gold Min¬ 
ing Co., D.C.Mont., 15 F.Supp. 1030 
—Starrett Corporation v. Fifth 
Ave. & Twenty-Ninth St. Corpora¬ 
tion, D C.N.Y., 1 F.Supp. 868—Com¬ 
merce Trust Co V. Chandler, C.C.A. 
Mass.* 284 F. 737, reversing Wil¬ 
liam H. Haskell Mfg. Co. v. Nel¬ 
son Blower & Furnace Co., D.C.. 
275 P. 206. 

Ariz.—Thayer v. Valley Bank, 276 P. 
626, 36 Ariz. 238. 

Mo.—Exchange Bunk of Novinger v. 
Turner, 14 S.W.2d 425, 321 Mo. 
1104. 

Mont.—^Wortman v. Luna Park 
Amusement Co.* 201 P. 570, 61 
Mont. 89. 

N.J.—Meyerholf v. Bankers' Securi¬ 
ties, 147 A. 105. 105 N.J.Eq. 76. 
N.Y.—In re MacDonald* 199 N.Y.S. 

873, 205 App.Div. 579. 

Wash.—Moore v. Los Lugos Gold 
Mines, 21 P.2d 253, 172 Wash. 670. 
14a C.J. p 419 note 62. 

Consent of stockholders to sale of 
entire corporate property see su¬ 
pra i 515. 

Transfer by one of two directors 

Only two sole directors of corpo¬ 
ration* each owning fifty per cent of 
stock, could transfer its entire as¬ 
sets and property to individuals an 
security for payment of notes execut¬ 
ed by company* and an attempt to do 
so by one was held void.—^Snyder v. i 
Bender, 173 N.Y.S. 40L | 
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64b U.S.—Schwartz v. Inspiration 
Gold Mining Co., D.C.Mont., 15 F 
Supp. 1030. 

Ariz.—Thayer v. Valley Bank, 276 P 
626, 35 Ariz. 238. 

Mont.—^W^ortman v. Luna Park 
AniuHenient Co., 201 P. 670. 61 
Mont. 89. 

14a C.J. p 419 note 54 

65. U.S.—Geddes v. Anaconda Cop¬ 
per Mining Co., Mont., 245 P. 225 
167 C.C.A. 417, afllrniing, D.C., 222 
F. 129, and reversed on other 
grounds 41 S.Ct 209, 254 U.S. 590. 
65 L.Ed. 425. 

Ariz.—Thayer v. Valley Bank, 276 P. 
526, 35 Ariz. 238. 

Cal.—Iscnberg v. Sherman. 298 P. 
1004, 212 Cal. 454, rehearing denied 
299 r. 628, 212 Cal. 454, and mo¬ 
tion denied 7 P.2d 1006, certiorari 
denied 62 S.Ct 501, 286 U.S. 547. 
76 L.Ed. 1283. 

Del.—Robinson v. Pittsburgh Oil Re¬ 
fining Corporation* 126 A 46, 14 
Del.Ch. 193. 

Minn.—liacich v. Northland Tran.sp. 
Co., 242 N.W. 379, 185 Minn. 644 

14a C.J. p 419 note 53. 

66. U.S.—City Nat. Bank of Huron. 
S. D. V. Fuller, C.C.A.S.D.. 52 F.2d 
870, 79 A.L.R. 71, affirming, DC.. 
Puller V. City Nat Bank of Huron, 
S.D., 52 F.2d 865—Geddes v. Ana¬ 
conda Copper Mining Co., Mont., 
246 F. 225, 167 C.C.A. 417, affirm¬ 
ing, D.C., 222 F. 129, and reversed 
on other grounds 41 S.Ct 209, 254 
U.S. 590. 66 L.Ed. 425. 

Ariz.—Thayer v. Valley Bank, 276 P. 
626, 35 Ariz. 238. 

Iowa.—Oskaloosa Sav. Bank v. Ma¬ 
haska County State Bank. 219 N. 
W. 630, 206 Iowa 1361* 60 AL.U. 
1204. 

La.—Daly v. Opelousas Ins. Agcnc.\, 
158 So. 631, 181 La. 89. 

Mont.—^Wortman v. Luna Park 

Amusement Co., 201 P. 570, 61 
Mont 89. 
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They may transfer all its property to another cor¬ 
poration, with the assent of a large majority of the 
stockholders, in order to prevent loss.®*^ Where the 
stockholders have authorized or ratified a sale, the 
directors may postpone the sale without the stock¬ 
holders’ consent.®* 

President, The president has no power to dis¬ 
pose of the entire corporate property,®* unless au¬ 
thorization is given by the stockholders,7® or by the 
directors when they themselves have the author- 
ity.'^i This rule is especially applicable where the 
contract is, not only to dispose of the property, but 
also by the same instrument, to subscribe for and 
agree to accept payment in the stock of another 
corporation.'^- lie cannot transfer the entire prop¬ 
erty or assets to certain creditors in preference to 
other creditors,73 unless he is authorized to do so by 
the board of directors or stockholders.74 

§ 1041. - Gift or Dedication 

At a general rule, officers or directors of a corpora¬ 
tion cannot give away its assets or property unless au¬ 
thorization is given by the stockholders. 

As a gejicral rule, it is not within the power of 
the officers or agents of a corporation to give away 
its assets or property^® unless authorization is giv¬ 


en by the stockholders,*^® and this rule applies to the 
corporate directors,77 the president,^* or general 
manager.7® Unless authorized by the directors, the 
president or other officer has no power to dedicate 
corporate land to a public use.*® Where, however, 
an officer or agent is authorized to lay out land be¬ 
longing to the corporation in order to dispose of it, 
he may lay out and dedicate appropriate parts of 
the land for streets and highways.*^ 

§ 1042. Assignment for Benefit of Creditors 

The authority of officers and agents of a corpo¬ 
ration to make an assignment for the benefit of 
creditors is considered in §§ 1401-1405 infra* 

§ 1043. Contracts Generally 

a. In general 

b. By directors 

c. By j)resident 

d. By vice president 

e. By secretary or treasurer 

f. By general or managing agent 

a. In General 

As a general rule a corporation is bound by such 
contracts, and such only, of a corporate officer or agent 


Tox —Howard v. Ilcpublic Bank & 
Trust Co., Civ.App., 76 SW2d 187. 
rrror diamissod. 

14a C J. p 41ft nolo 55. 

67. Mo—("'iiinminKs v Parker, 157 
S.W. 62ft. 250 Mo. 427. 

NY ~-lV<ipl.* V. Ballard, 3 N Y.S 
S4.5, aMiiniod 8 N Y.S ftlR. 

68. Ky.—Padufah, etc., Ferry Co. v. 
UoberlHon, 171 S W. 171, 161 Ky. 
IN.5. 

69. U S.—Andrew Jerf^ens Co. v. 
Woodbury. Tno.. D.C Pel., 273 P. 
952, affirmed, C.C.A., 279 F. 1016, 
certiorari denied 43 S Ct. 92, 260 

U.S. 728, 67 L.Kd. 484. 

Ala—Bob Bell Realty Co. v. Jones 
Valley Land Co.. 130 So. 320, 221 
Ala. 689. 

N.J.—Ely V. Credit Men's Adjustment 
and Interchange Bureau, 151 A. 
208, 106 N.J.Eq. 472—C. Berenda 
Weinberff Clinic and Research Lab¬ 
oratories V. Weinberff, 149 A. 362, 
106 N.J.Ek]. 690, affirmed C. Beren¬ 
da Weinberg: Clinical Research 
Laboratories v. Weinberg, 164 A 
629. 108 N.J.Eq. 180. 

14a C.J. p 420 note 59. 

7a N.J.—Ely V. Credit Men's Ad¬ 
justment and Interchange Bureau, 
161 A. 208, 106 N.J.Eq. 472. 

14a C.J. p 420 note 60. 

Sols stockholder 

Statute providing that all corpo¬ 
ration's property may be disposed of 
when authorized by directors and rat¬ 


ified by vote of four-flfth.s in value 
of stock was held inapplicable to con¬ 
veyances executed by president who 
was sole stockholder.—Muckle v 
Flits, D.C Ala., 5 F.Supp. 41, modified 
on other grounds. C.C.A., Salmon v. 
Pitts, 67 F.2d 681. 

71. La.—Daly v. Opelousas Ins 
Agency, 158 So. 631, 181 La. 89. 

72. WIs.—Con.soHdated Water Pow¬ 
er Co. V. Nash, 85 N.W. 485. 109 
WIs. 490. 

73. III.—St. Joseph State Nat. Bank 

V. John Moran Packing Co., 68 Ill. 
App. 25, affirmed 48 N.R 82, 168 
Ill. 519. 

74. Md,—Hadden v. Linvllle, 38 A. 
37, 900, 86 Md. 210. 

Wis.—Mo Elroy v. Minnesota Percher- 
on Horse Co., 71 N.W. 652, 96 Wis. 
317. 

75- Md.—Bortner v. J. C. Leib Co., 
126 A. 890, 146 Md. 530. 

N.Y.—Holst V. New York Stock Ex¬ 
change, 299 N.Y.S. 255, 252 App. 
Div. 233, followed in Chadwick v 
New York Stock Exchange, 299 N. 
Y^ S, 256, 252 App.Div. 714. 

W.Va,—Hast v. Piedmont, etc., R. Co., 
44 S.R. 156, 62 W.Va, 396. 

76. U.S.—City of Ft. Worth, Tex., 

v. National Park Bank of New 
York, C.C ATex., 261 P. 817, motion 
granted Ex parte National Park 
Bank of New York, 41 S.Ct. 317. 
and petition dismissed 41 S Ct. 
403, 256 U.S. 131, 65 L.Bd. 863. 
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Consecat givea through misimder- 

•taadiiig 

Where directors consented to pay¬ 
ment of president’s debt with com¬ 
pany funds under impression that 
debt was that of company, and would 
not have given consent had they 
known company was paying presi¬ 
dent’s debt as mere gratuity, case 
did not fall within rule that solvent 
corporation may use assets for in¬ 
dividual benefit of another with con¬ 
sent of stockholders and directors.— 
O’Bannon v. Moerschel, 222 S.W. 
1035, 204 Mo.App. 153. 

77. U.S.—Bassick v. .^tna Explo¬ 
sives Co.. D.C.N.Y., 246 F. 974. 
N.Y.—God ley v. Crandall, etc., Co.. 
105 N.E. 818, 212 N.Y. 121. L.R.A. 
1.915D 632, modifying 139 N.Y.S. 
236, 153 App.Div. 697. 

14a C.J. p 420 note 65. 

TB. La.—Southern Hide Co. v. Best, 
141 So. 449, 174 La. 748. 

14a C.J. p 420 note 66. 

79. N.J.—^Deutsche Presbyterische 
Kirche v. Trustees of Presbytery 
of Elizabeth. 104 A 642, 89 N.J. 
Bq. 242. 

Va.—West Point v. Bland. 56 S.E. 
802, 106 Va. 792. 

8a W.Va.—Briers v. Alderson, 133 
S.E. 373, 101 W.Va. 662. 

14a C.J. p 420 note 68. p 530 note 3. 

81. N.H.—State v. Atherton. 16 N. 
H. 203. 
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as the latter Is authorized to make. Power to make a 
contract does not authorize the making of an unreason¬ 
able contract^ and ordinarily a corporation Is not bound 
where Its agent Is guilty of fraud against It In executing 
the contract. 

As a general rule a corporation, like a natural 
person, is bound by such contracts, and such only, 
of a corporate officer or agent as the latter is either 
expressly or impliedly authorized to make. *2 Un¬ 
less it becomes bound by estoppel, see § 1011 supra, 
or ratification, see §§ 1014-1023 supra, a corpora¬ 
tion is not bound by a contract which is not within 
the scope of the authority of the officer or agent 
who makes it,*3 or which is entered into by one who 
is not authorized to represent it.®^ Power to make 
a contract does not authorize the making of an un¬ 


reasonable contract,®® nor is the corporation bound 
where the officer or agent is guilty of fraud against 
it in executing the contract, even though the con¬ 
tract is ratified by the directors,®® unless the corpo¬ 
ration had full knowledge of the facts at the time, 
and the contract is fully executed by the parties to 
it.®*^ Where a contract has been executed in whole 
or in part by the corporation it has been said, how¬ 
ever, that its plea of want of authority in its agent 
to make the contract is to be looked upon with dis¬ 
favor.®® 

Approval. Under some provisions or conditions 
an officer or agent may make a particular contract 
to take effect on the approval of a certain superior 
officer or officers.®® 


88 . U.S.—Plant v. White River 

Lumber Co.. C C.A.Ark., 76 F.2d 155 
—Globe & Rutfirers Fire Ins. Co. 
of New York v. McGinnis, C.C.A. 
Arlz.. 29 F.2d 357—City of Winfield 
V. Wichita Natural Gas Co., C.C.A. 
Kan., 267 F. 47. 

Ala.—Standard Oil Co. of Kentucky 
V. Gunn, 176 So. 332, 234 Ala. 598. 
Ark.—Standard Pipe Line Co. v. Hay- 
nle Const. Co.. 295 S.W. 49, 174 Ark. 
332. 

Cal.—Magnavoz Co. v. Jones, 286 P. 

1084, 106 Cal.App. 98. 

D.C.—.dEtna Life Ins. Co. v. Brewer, 
12 F.2d 818. 56 App.D.C. 283. 46 A. 
L.R. 1499. 

La.—Reiman Co. v. Board of Commis¬ 
sioners, 3 La.App. 663. 

Mass.—^Dolbcn v. Gleason, 198 N.E. 

762, 292 Mass. 511. 

N.Y.—Meyer v. L. N. Whlsael Lum¬ 
ber Co., 275 N.Y.S. 482. 242 App. 
Div. 895. affirmed 196 N.E. 552, 267 
N.Y. 506—Farmers’ Fund v. Took- 
er, 201 N.Y.S. 592. 207 App.Dlv. 37. 
9 C.J. p 701 note 5—14a C.J. P 420 
note 71. 

Nature and extent of authority gen¬ 
erally see supra 49 994-997. 

Who may represent corporation and 
powers generally see supra 99 999- 
1006. 

Zntra vires contract 

“Any contract which is intra vires 
as to the corporation is . . . none 

the less so when made by its duly 
constituted agent within the scope of 
his authority.”—Eastern Rolling Mill 
Co. V. Michlovitz, 145 A. 378, 380, 
157 Md. 51. 

Vo obligate a corporation upon a 
contract, it must be proved that the 
contract was the act of the corpora¬ 
tion either by corporate action, the 
act of an authorized agent, or by 
adoption and ratification.—New Jer¬ 
sey Mfrs. Casualty Ins. Co. v. Ber- 
sick, 194 A 438, 119 N.J.Law 68—Erie 
R. Co. v. S. J. Groves & Sons Co., 
176 A. 377. 114 N.J.Law 216—I.loyd 
W. Casner, Inc., v. Raleigh Fitkin- 


Paul Morgan Memorial Hospital. 169 
A. 630, 112 N.J.Law 252—Aerial 

Tjcague of America v. Aircraft Fire¬ 
proofing Corporation, 117 A. 704. 97 
N.J.Law 530—Commercial Credit Cor¬ 
poration V. Lowe, 161 A. 676, 10 N. 
J.Misc. 952. 

Presumption not Indnlged 

(1) Where a contract purporting to 
have been made in the corporation’s 
behalf by a corporate officer was one 
which could in no event be valid 
without the stockholders’ and credi¬ 
tors’ assent, no presumption could be 
indulged in favor of Its validity.— 
Gilbert v. Seatco Mfg. Co., C.C.Wa8h., 
98 F. 208. 

(2) Presumptions generally see su¬ 
pra 99 1024>1026. 

SSL U.S.—Plant v. White River Lum¬ 
ber Co., C.C.A.Ark., 76 P.2d 155. 
14a C.J. p 421 note 74. 

Actual and apparent authority 

A corporation may be bound by the 
contract of its agent if within the 
apparent scope of his authority, al¬ 
though the contract may bo beyond 
the scope of his actual authority.— 
Peninsular Savings & Loan Ass’n v. 
C. J. Breier Co., 243 P. 830, 137 Wash. 
641. 

Coutraot partly within oflioer’s au¬ 
thority 

Where an officer enters into a con¬ 
tract on behalf of a corporation, part 
of which is within and part without 
his authority, the contract, if divisi¬ 
ble, may be enforced against the cor¬ 
poration to the extent that it is with¬ 
in his authority.—^Krumpeimann v. 
Ulsaker Printing Co., 197 N.W. 689, 
60 N.D. 622. 

Special and unusual coutraot 

The fact that a person signing a 
contract for a corporation was an 
officer and director thereof and su¬ 
perintendent of its plant does not 
of Itself imply authority to bind the 
company by a special and out of the 
ordinary contract involving payment 
of a large sum of money.—Manross 

538 


V. Warp-Penn Refining Co., 167 A. 
664, 312 Pa. 241. 

Votioe as to extent of authority 

(1) Party dealing with agent of 
corporation held to have had notice 
as to the extent of the agent’s au¬ 
thority by virtue of the terms of the 
written contract prepared by the cor¬ 
poration and submitted through its 
agent to the party for approval — 
Universal 8ec. Co. v. American Pipe 
& Construction Co., 123 A. 618, 95 N. 
J.Kq. 762. 

(2) Notice of extent of authority 
generally see supra 9 1^37. 

84. Ky —Smithcr v. J. R. Watkins 
Co., 4 S.W.2d 707, 223 Ky. 777. 

La.—Sclbrecht v. New Orleans, 12 La 
Ann. 496. 

Psrsou hsld authorised to represeut 
I corporation 

! Property owner Incorporating and 
I conveying title to the corporation 
! and thereafter supervising on its be¬ 
half the construction of a hotel on 
the property conveyed held its rep¬ 
resentative with authority to make 
binding contract relating to the con¬ 
struction of such building.—Guaran¬ 
ty Iron & Steel Co. v. Leyden, 235 
Ill.App. 191. 

85. N.Y.—Carney v. New York L. 
Ins. Co., 57 N.E. 78, 162 N.Y. 463. 
76 Am.S.R. 347. 49 L.R.A. 471, af¬ 
firming 46 N.Y.S. 1103, 19 App.Div. 
160—Clifford v. Firemen’s Mut. 
Benev. Ass’n of City of New York. 
249 N.Y.S. 713, 232 App.Div. 260, 
affirmed 182 N.E. 175, 259 N.Y. 547. 

86. N.Y.—^Van Valkenburgh v 
Thomasville, etc., R. Co., 4 N. Y S. 
782. 

Ratification generally see supra 99 
• 1014-1023. 

87. Ill.—Ross v.’Sayler, 104 Ill.App. 
19. 

88 . Cal.—Ellet v. Los Altos Country 
Club Properties, 264 P. 270, 88 Cal. 
App. 740. 

88 . N.Y.—Roberta v. New, etc., St. 
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Commanding, executive, and administrative offi^ 
ccrs. As a general rule the commanding officers of 
a corporation have no power to enter into contracts 
on its behalf in the absence of anything in the act 
of incorporation or the action of the Ixiard of direc¬ 
tors clothing them with such power.*® In this con¬ 
nection, however, a distinction has been made l)e- 
tween executive and ministerial officers, it having 
been held that an executive officer may bind the cor¬ 
poration by ordinary contracts made in the regular 
course of its business, while an administrative offi¬ 
cer, that is, one who performs mere ministerial or 
administrative functions, cannot so bind the corpo¬ 
ration, unless he is specially authorized to do so.*^ 

A mere clerical employee, such as a bookkeeper, 
has no power to bind the corporation by contracts 
entered into on its behalf unless authority to do so 
has been conferred upon him either generally or 
specially.** 

b. By Directors 

Except where the power to make a particular con¬ 
tract It specially given to some officer or agent, a cor¬ 
porate contract can be made only by or with the au¬ 


thority of the board of directors. Individual directors, 
as such, however, have no power to make corporate con¬ 
tracts. 

Except where power to make a particular con¬ 
tract is especially given to some officer or agent,** a 
corporate contract can be made only by, or with, the 
authority of the board of directors;*^ and, as ap¬ 
pears in § 1000 supra, where the affairs of the cor¬ 
poration are under the control and management of 
the directors, they may make any contract which is 
within the corporate powers and which is necessary 
or proper to enable the corporation to accomplish 
the purposes of its creation, unless their powers in 
this respect are restricted by charter or statute. 
The directors, however, cannot make an unreason¬ 
able contract ;*s and a contract which is antagonis¬ 
tic to their duties is void.** 

While the board of directors has authority to 
make contracts for the corporation as a board,*'^ in¬ 
dividual directors have no inherent power, as such, 
to do so;** and agreements between individual 
members of the board are not binding upon the 
corporation.** A contract by a majority of the di¬ 
rectors, when untainted by fraud and within the 


Corp., 122 N.Y.8, 989, 138 App.Div. 
47. 

14a C.J. p 421 note 80. 

OoBtraot not biaaiitg* imtu approved 

A contract of an offi<'pr of a cor¬ 
poration executed with the express 
aKreement that It Is to be approv<*d 
by tho board of directors is not )»ind- 
Ingf until thu.s approved.—McCray v 
Sapulpa J*etroleum Co., 226 P. 875, 
102 Okl. 108. 

90. Tex.—Kaptlst Missionary and 
lOdu^ational Convention of Texas v. 
(Irand Lodxe Colored K I’, of Tex¬ 
as, CIv.App., 97 S.W.2d 98.5, error 
refused. 

91. NJ.—In re Gold, CC.AN.J., 93 
F.2d 676. 

Statiui of particnlar ollloers 

In New .Jersey the president and 
vice president of a corporation are 
executive oflleers, and the. secretary 
and treasurer an* ministerial or ad¬ 
ministrative officers.—In re Gold, su¬ 
pra. 

98. Ky.—Main St. Tobacco Ware¬ 
house Co. V. Bain Mooro Tobacco 
Co., 250 S.W. 98. 198 Ky. 777. 

93. Wls.—St. Clair v. Rutledgrc, 92 
N.W. 234, 115 Wis, 583, 95 Am. 
S.R. 964. 

94 . Wls.—St. Clair v. Rutledge, su¬ 
pra. 

Exclusive powers of board of direc¬ 
tors generally sec supra |{ 1000. 

XTsarly all stock owmod by two psr- 

SOBS 

Under a statute vesting all corpo¬ 
rate powers in the board of directors. 


corporate contracts must be made by 
the directors or under authority ex¬ 
pressly or impliedly conferred by 
them, notwithstanding all the stock, 
except five shares, is owned by two 
per.sons.—Sterling v. Trust Co of 
Norfolk. 141 SR. 856, 149 Va. 867. 
CoBSidsratloB of orgaBlssrs* eoBtraots 

Directors in entering into a build¬ 
ing construction contract on behalf 
of the corporation hold juslifled in 
taking into consideration the terms 
of contracts entered into by its or¬ 
ganizers previous to its incorpora¬ 
tion, the corporation being organized 
for the purpose of making effective 
the objects of such contracts —Bell 
v. Fred T. Dey & Co. 179 N E. 294, 
278 Mass. 60. 

OoBtract of bailmoBt cannot be im¬ 
posed on a corporation unless an au¬ 
thorization or approval by the board 
of directors is shown—Boston Y. M 
C. A. v. Royal Indemnity Co., 194 N. 
E. 125, 289 Mass. 391. 

95. N.Y.—Clifford v. Firemen's Mut. 

Benev. Ass'n of City of New York. 

249 N.Y.S, 713, 232 App.Div. 260. 

affirmed 182 N.E. 175, 259 N.Y. 547. 

Tmoux tam obligatioB 

The directors of a membership cor¬ 
poration cannot Impose an obligation 
on the corporation to continue for a 
long period beyond their term of of- 
dee and thus hamper the action of 
future boards.—Clifford v. Firemen’s 
Mut. Benev. Ass’n of City of New 
York, supra. 

99. Wis.—Timme v. Kopmeier, 156 
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NW. 961. 162 Wls. 571, L..R.A. 
1916D 1114. 

14a C.J. p 421 note 85. 

Adverse iBterest of Olreetors 
Whore the directors of one corpo¬ 
ration arc wholly controlled by the 
interests which control another cor¬ 
poration with which the directors 
make a contract, the adverse interest 
of the directors does not render the 
contract void, but voidable.—Pitts¬ 
burgh & W. V. Ry. Co. V. U. a.. D.C. 
Ohio, 41 F2d 806. 

97. Okl.—McCall v. Monarch Royal¬ 
ty Corporation, 64 P 2d 871, 179 
Okl 213 

Heoesslty of actlBg as a body 

Under a statute vesting the gov¬ 
erning power of a corporation in its 
board of directors, the board can¬ 
not bind the corporation except when 
acting as a body.—Caddy Oil Co. v. 
Sommer. 218 S.W. 288, 186 Ky. 843. 

98. Mich—Jacob v. Gratiot Central 
Market Co, 265 N.W. 331, 267 Mich. 
262. 

Okl —McCall V. Monarch Royalty 
('orporalion, 64 r.2d 871, 179 Okl. 
213. 

Power coBferred on other ottoers 

Where authority to bind a company 
by a contract is by resolution given 
to the president, or, in his absence, 
to the vice president, an agreement 
made by an individual director Is 
not binding on the company.—tJaynor 
V. Williamsport, etc., U. Co., 41 A. 
978, 189 Pa. 5. 

99. Ky.—Caddy Oil Co. v. Sommer. 
218 S.W. 2SS, 186 Ky 843. 
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scope of their authority, cannot be set aside be¬ 
cause it is disadvantageous to the company.^ 

c. By President 

As a general rule the president of a corporation has 
no authority to enter Into contracts on Its behalf unless 
such authority has been specially conferred upon him 
either expressly or Impliedly, as where he Is Intrusted 
with the general management of the corporate business. 
According to some authorities, however, his authority In 
this respect may be presumed in a proper ease. 

While it has been held that the president of a 
corporation as such has power, in the ordinary 


course of the corporate' business, to execute con¬ 
tracts for the corporation and bind it in so doing,^ 
the general rule, supported by the weight of au¬ 
thority, is that he has no power, merely by virtue 
of his office, to enter into contracts on its behalf,® 
especially where the conduct and control of the 
corporate affairs are expressly vested in the board 
of directors,^ or where the board has already taken 
action with relation to the same matter.^ What 
power he may exercise in this respect must be spe¬ 
cially conferred upon him, cither expressly or im¬ 
pliedly,® in which case he may enter into such con- 


1. Mo.—Trendley v. Illinois Tract. 
Co.. 145 S.W. 1, 241 Mo. 73. 

2. Ill.—Bloom V. Nathan Vehon Co., 
173 N.K. 270, 341 111. 200. 72 A.L.R. 
232—Quigley v. W. N. Macquoen & 
Co., 151 N.E. 487, 321 Ill. 124. af¬ 
firming 237 lll.App. 622—TJoyd v. 
Matthews. 79 N.K. 172. 223 Ill. 477. 
114 Am.S.R. 346, 7 L.R.A..N.S., 376. 
affirming 119 lll.App. 565—Corn 
Belt Bank of Bloomington v. For¬ 
man, 264 lll.App. 589—Peoria Life 
Ins. Co. V. International Life & 
Annuity Co.. 246 lll.App. 88. 

Mont.—Mayger v. St. Louis Min. & 
Mill. Co. of Montana. 219 P. 1102, 
68 Mont. 492. 

Bight to assunis oontraot anthorisod 

‘‘Where the president . . . 

makes a contract within the ordi¬ 
nary scope of the business of the 
corporation, unless notice to the con¬ 
trary is given, a person dealing with 
the president may proceed upon the 
assumption that the president has 
authority as agent to bind it.**—^Al¬ 
ley V. Butte & Western Mining Co.. 
251 P. 617, 622, 77 Mont. 477—Mathi¬ 
as V. White Sulphur Springs Ass'n, 
48 P. 624. 625. 19 Mont. 359. 
VBaiithorlzed oontraot 

The president of a corporation has 
no authority, by virtue of his office, 
to enter into a contract for the pur¬ 
chase of, or merger with, another 
company, such contract not being one 
ordinarily made In the course of the 
corporation’s business.—^Abraham 

Lincoln Life Ins. Co. v. Hopwood, C. 
C.A.Ohio. 81 F.2d 284, certiorari de¬ 
nied Hopwood V. Abraham Lincoln 
Life Ins. Co.. 56 S.Ct. 955, 298 U.S. 
687, 80 L.Ed. 1406, applying Illinois 
law. 

IFBdor a goToraiag statato, a corpo¬ 
ration IS liable on obligations execut¬ 
ed by its president and secretary or 
treasurer unless the holder of the 
obligations is charged with knowl¬ 
edge that they were not properly au¬ 
thorized.—Miller v. South Hills Lum¬ 
ber A Supply Co.. 6 A.2d 92, 834 Pa. 
293. 

8. U.S.—In re Paoll Lithia Springs 
Hotel Co., C.C.A.Ind., 6 P.2d 902. 
Ala.—Luquire Funeral Homes Ins. 


Co. V. Turner, 178 So. 636. 235 Ala. 
305—Jerome H. Sheip, Inc. v. 
Baer, 97 So. 698, 210 Ala. 231. 
Cal.—Corporation of America v. Har¬ 
ris. 43 P.2d 307, 5 Cal App 2d 452— 
International Magazine Co. v. Na¬ 
tional Radio Co.. 227 P. 918, 67 Cal. 
App. 498. 

Ga.—^j\dams Loan A Inve.*?tment Co 

V. Dolvin Realty Co. 172 S.R. 606. 
48 Ga.App. 183—Burch v. Old Nat. 
Bank & Trust Co. 1.50 S.L. 461. 
40 Ga.App. 497—Hart v. Doss Rub¬ 
ber A Tube Co., 123 S.E. 761, 32 
Ga.App. 314—Ocilla Southern R 
Co. V. Morton, 79 S.E. 480, 13 Ga 
App. 604. 

Iowa.—First Nat. Bank v. Cement 
Products Co., 227 N.W. 908, 209 
Iowa 368. 

Mich.—Jacob v. Gratiot Central Mar¬ 
ket Co., 256 N.W. 331, 267 Muh 
262. 

N.C.—Citizens' Lumber Co. v. Elias, 
164 S.E. 64, 199 N.C. 103. 

Tex.—Prairie Lea Production Co. v. 
Lincoln Tank Co., Civ.App., 294 S. 

W. 270. 

Wa.sh,—Crown Paving & Construc¬ 
tion Co. V. Walla Walla County, 
210 P. 357, 122 Wash. 144 
W.Va—^Kelly Convertible Wagon Co. 
V. Rhodes Mfg. Co., 135 S.E. 242, 
102 W.Va. 16. 

14a C.J. p 422 note 89. 

Powers of president generally see su¬ 
pra $ 1001. 

What law goveniz 

Authority of president of corpora¬ 
tion to make contract sued on is con¬ 
trolled by laws of state of corpora¬ 
tion’s organization, in absence of ex¬ 
press authority given by charter, 
board of directors, o-r stockholders. 
—^Abraham Lincoln Life Ins. Co. v. 
Hopwood, C.C.A.Ohio, 81 F.2d 284, 
certiorari denied Hopwood v. Abra¬ 
ham Lincoln Life Ins. Co., 66 S.Ct. 
966, 298 U.S. 687, 80 L.Kd. 1406. 

Xb Vow Jozooy 

(1) A president, apart from au¬ 
thority specially conferred upon him, 
has no more power to bind the cor¬ 
poration than any other director.— 
Jennings v. Studebaker Sales Corpo¬ 
ration of America, 170 A. 626, 112 
N.J.Law 399. 


(2) On the other hand, it has been 
said that the president, as such, may 
bind* the corporation hy contracts 
arising in the usual course of its 
business.—Elblum Holding Corpora¬ 
tion V. Mintz, 1 A.2d 204. 120 N .1. 
Law 604—Stokes v. New Jersey Pot¬ 
tery Co., 46 N.J.Law 237. 

(3) The president of a building 
construction company, however, has 
no implied authority to award sul»- 
contracts on construction work for 
which hiB company has the main con¬ 
tract, especially where such subcon¬ 
tracts involve large sums of money. 
—Murphy v. Cane. 76 A. 323, 80 N J 
Law 163. 

FrasldoBt’s iBdlvidnal agreemsat 

held not binding on the corporation 
—Schoen v. Linkln, 169 A. 198, 106 
Pa Super. 127. 

4. Okl —Oklahoma City General 
Hospital V. Weathers, 294 P. 98. 
147 Okl. 2.5—Quaker Oil & Gas Co 

V. Jane Oil & Gas Co., 164 P. 671, 
63 Okl. 234. 

14a C.J. p 422 note 90. 

Exclusive power of directors gen¬ 
erally sec supra 9 1000. 

5. Mich.—Humphrey v. Onaway-Al- 
pena Telephone Co.. 170 N.W. 1, 204 
Mich. 97. 

14a C.J. p 422 note 91. 

6. U.S.—In re Paoll Lithla Springs 
Hotel Co., aC.A.Ind., 5 F.2d 902 

Ala.—Luquire Funeral Homes Ins. 
Co. V. Turner, 178 So. 636, 235 Ala 
305. 

La.—Snell v. Amite Oil Co., 161 So 
70. 178 La. 176. 

Mich.—Jacob v. Gratiot Central Mar¬ 
ket Co.. 265 N.W. 331, 267 Mich. 
262. 

N.C.—Citizens* Lumber Co. v. Elias. 

154 S.K. 64. 199 N.C. 103. 

Okl.—Quaker Oil A Gas Co. v. Jane 
Oil A Gas Co., 164 P. 671. 63 Okl 
234. 

Tex.—^Prairie Lea Production Co. v. 
Lincoln Tank Co., Civ.App., 294 S 

W. 270. 

Wash.—Crown Paving A Construc¬ 
tion Co. V. Walla Walla County. 
210 P. 367, 122 Wash. 144. 

14a C.J. p 422 note 92. 
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tracts, and such only, as are within the scope of 
such authority;*^ and hence in the absence of es¬ 
toppel or ratification the corporation is not bound 
by a contract entered into by its president outside 
the scope of his authority.* 

According to some decisions, however, the pres¬ 
ident may be presumed, in the absence of proof to 
the contrary, to have authority to enter into con¬ 


tracts pertaining to the corporate business and 
coming within the general powers of the corpora¬ 
tion,* especially where such contracts are made in 
the usual or ordinary course of the corporation’s 
business,^* of where they come within the apparent 
scope of the president’s authority.^^ 

As general manager, Tf the president is given 
general management and control of the corporate 


“It IR well Bettled In thin state 
that the office of president of a cor¬ 
poration in Itself confers no power 
upon him to bind it by contract. His 
power must be determined by the 
orf^anic law of the corporation or by 
delegation of authority by its man- 
ag:in (7 officers or be implied from the 
habit or custom of transactinir the 
busines.s of the corporation.”—First 
Nat. Bank of Mason City v. Cement 
Products Co., 227 N.W. 908. 909. 2oi 
Iowa 358. 

Mannar of conferring anthorlty 

(1) “The authority of the presi¬ 
dent of a corporation to make a con¬ 
tract need not necessarily be an cx- 
pres.«« one from the board of directors, 
but it may be implied from the cir¬ 
cumstances ”—A. J. McMahan & Co. 
V. Hibbard. 78 P.2d 409, 411. 182 Okl. 
r»o;{—Oklahoma City General Hospital 
V. Weathers, 294 P. 98, 147 Okl. 25. 

(2) Thus the president’s power in 
this resiiect may he inferred from a 
course of dealings —Potts-Thonipson 
Liquor Co. v. Potts, 69 S E. 734, 135 
Ga. 451—Adams Loan & Investment 
Co. V. Dolvin Realty Co., 172 S.E 606, 
48 (ia.App. 183—Hart v. Doss Rub¬ 
ber & Tube Co., 123 S.E. 751. 32 Ga. 
App. 314. 

(3) Manner of conferring authority 
generally see supra S| 1007, 1008. 
By-laws conferring gcnoral powers 

Where a corporation was merely 
experimenting with a product to be 
manufactured and had not yet manu¬ 
factured any, the president under by¬ 
laws giving him general powers 
usually vested in his office did not 
have power to bind the corporation 
by contract for advertising involving 
a large expenditure of money and ex¬ 
tending over a year.—International 
Magazine Co. v. National Radio Co., 
227 P. 918. 67 Cal App. 4 98. 

Ostensible anthority 

A party cannot hold a corporation 
liable upon a contract made between 
him and its president on the theory 
that the president had ostensible 
authority to make the contract where 
such party did not rely on, or even 
know of, any facts from which such 
ostensible authority might be in¬ 
ferred when he entered into the con¬ 
tract.—International Magazine Co. v. 
National Radio Co., supra. 

7. Ga. — Adams Loan & Investment 

Co, v. Dolvin Realty Co., 172 S.E. 


606, 48 Ga.App. 183—Hart v. Doss 
Rubber & Tube Co., 123 S.E. 751, 
32 Ga.App. 314. 

N.Y.—Levltas v. Yarmel Realty Cor¬ 
poration, 216 N.Y.S. 419, 127 MIsc. 
627. 

N.C.—Warren v. Littleton Orange 
Crush Bottling Co., 168 S.E. 226, 
204 N.C. 288. 

14a C.J. p 422 note 93. 

Contract bold authorised 

Contract by president of real es¬ 
tate corporation dedicating a part 
of the corporate realty for a street 
and containing building restrictions. 
—Seat v. Louisville & Jefferson 
County Land Co., 293 S.W. 986. 219 
Ky. 418. 

8. N Y.—Levitas v. Yarmel Realty 
Corporation. 216 N Y.S. 419, 127 
Misc. 627. 

14a C.J. p 422 note 94. 

9. III.—Green v. Ashland Sixly- 
Third State Bank, 178 N.E 468, 
346 111. 174—Bloom v. Nathan Ve- 
hon Co.. 173 N.E. 270, 341 Ill. 200, 
72 A.LR. 232—Quigley v. W. N. 
Macqueen Co., 151 N.E. 487, 321 
Ill. 124. affirming 237 Ill.App. 622— 
Beatty v. Federal Fireproof Stor¬ 
age Co., 268 HI App. 198—C^orn Belt 
Bank of Bloomington v. Forman, 
264 Ill.App. 689—^Nagle v. J. L 
Hanson Co., 262 Ill App. 160—Pe¬ 
oria Life Ins. Co. v. International 
Life & Annuity Co., 246 Ill.App. 38 

Mo.—Concrete & Steel C'onst. Co. v. 
National Asphalt Refining Co., 
App., 2 S.W.2d 157. 

Neb,—Fremont Nat. Dunk v. Fergu¬ 
son & Co., 255 N.W. 39, 127 Neb. 
307. 

N.Y.—Bintz v. Mld-Clty Park Corpo¬ 
ration, 229 N.Y.S. 390, 223 App.Div. 
533. 

14a C.J. p 423 note 95. 

Presumptions generally see supra 8S 
1024-1026. . 

Co&troot within powers of directors 

The president of a corporation has 
power prima facie to bind it by any 
contract that the board of directors 
could authorize or ratify. 

U.S —Ransome Concrete Machinery 
Co. v. Moody, C.C.A.N.Y., 282 F. 
29. 

N.Y.—Gerard v. Empire Square Real¬ 
ty Co., 187 N.Y.S. 306, 195 App. 
Div. 244. 

Xf the ooatroot is ultra vires, there 
cah be no presumption that the pres¬ 
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ident and treasurer were authorized 
to enter into it on behalf of the cor¬ 
poration—N. A. Berwin & Co v He¬ 
witt Realty Co.. 191 N.Y S. 817, 199 
App.Div. 453. 

10. N.J.—Summit Silk Co. v. Fidel¬ 
ity Trust Company of Baltimore, 
Md., 105 A. 895. 89 N.J.Eq. 582. 
affirming 101 A. 673, 88 N.J.Eq. 
313. 

Other statements of mle 

(1) “Th<- president of a corpora¬ 
tion IS by virtue of his office presum¬ 
ed to have authority to execute such 
ordinary contracts as are required in 
the everyday business of the com¬ 
pany.”—Warszawa v. White Eagle 
Brewing Co.. 20 N.E 2d 343. 346, 299 
Ill..\pp. 509. 

(2) In the absence of a contrary 
charter provision, it will be presumed 
that the president has authority ”to 
make all neressary contracts in 
transacting the ordinary business of 
the corporation, within the legitimate 
scope ... of Its organization • 
Rtone-Ordean-Wells Co. v. New Eng¬ 
land Pie (’o., 167 N.W. 943, 946, 201 
Mich. 407—Eureka Iron & Steel 
Works v. Bresnahan, 27 N.W. 524, 
527, 60 Mich. 332. 

Contract signed by president and sec¬ 
retory 

Where a contract involving ordi¬ 
nary corporate business i.s signed b.v 
the president and secretary, it is pre¬ 
sumed that It was executed with au¬ 
thority.—Childress v. Lucky Jew’ 
Lead & Zinc Co.. S P.2d 376, 134 Kan. 
743—Sherman Center Town Co, v. 
William B. Sw'igart, 23 P. 669, 43 
Kan. 292, 19 Am.S.R. 137. 

General course of business 

To raise the presumption, the con¬ 
tract must be made in the general 
course of the corporation's business. 
—N. A. Berwin & Co. v, Hew’itt 
Realty Co., 191 N.Y.S. 817, 199 App 
Div. 453. 

Vnnsnal contract 

The president will not be presumed 
to have authority to enter into an un¬ 
usual and out of the ordinary con¬ 
tract.—Schwartz v. United Merchants 
& Mfrs., C.C.A.N.Y., 72 F.2d 256 

11. N.Y.—Spitzer V. Born, Inc.. IS.** 
N.Y.S. 875, 194 App.Div. 739. re¬ 
versing 182 NYS. 327. Ill Misc. 
B95—Capron v. Utica Ice Co., 217 
N.Y.S. 732, 127 Misc. 848. 
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business, or of a particular part thereof, or if he 
has been so held out and permitted to act, he may, 
as a general rule, bind the corporation by any con¬ 
tract that is usual and necessary in the ordinary 
transaction of such business but his powers ex¬ 
tend only to matters arising in the ordinary course 
of the company's business, and contracts made by 
him as to other matters arc not binding on the cor¬ 
poration, although made in its behalf nor can 
he'bind the corporation to a contract which is not 
within the corporate powers.Even though the 
corporate affairs are required by statute to be con¬ 
trolled by a board of directors, if the president is 
authorized by the by-laws to sign all contracts or 
other instruments on the approval of the directors, 
and is given full charge of the corporate affairs by 


the directors, a contract entered into by him is 
binding on the corporation, although not authorized 
by the directors,particularly where he owns all 
of the stock in the corporation and the directors are 
mere dummies.^® 

d. By Vice President 

A vice president has no power, merely by virtue of 
his office, to contract for the corporation. In some Juris¬ 
dictions, however, his authority In this respect may be 
presumed In the absence of contrary evidence. 

A vice president, as such, has no power to enter 
into contracts on behalf of the corporation he 
has power in this respect only where he is express¬ 
ly or impliedly authorized to contract,^® as where 
he is intrusted with the management of corporate 
affairs or of a particular part thereof.^® Accord- 


la. Ga.—Newton v. Social Circle 
Cotton Mill Co., 162 S.E. 667, 174 
Ga. 320—Hart v. Doss Rubber & 
Tube Co.. 123 S.E. 751. 32 aa.App. 
314. 

La—Slasrle v. Peyton, 162 So. 12, 16, 
182 La. 3.58, citing Corpus Juris— 
Haas V. S. Gumbel & Co., 09 So. 
350. 155 La 414. 

Mich.—Cope-Swift Co. v. John Schlaff 
Creamery Co., 194 N.W. 550, 223 
Mich. 543. 

N.T—Hardin v. Morgan Lithograph 
Co.. 160 N.E. 388, 247 N.Y. 332, re¬ 
versing 220 N.Y.S. 864, 219 App. 
Div. 817. 

N.C.—^Warren v. Littleton Orange 
Crush Bottling Co.. 168 S.E. 226, 
204 N.C. 288. 

Wis.—^Kllne v. Thompson, 240 N.W. 

128. 206 Wls. 464. 

14a C.J. p 423 note 97. 

Powers of president as general man¬ 
ager generally see supra S 1001. 
Advertising eontraots 
Where the president of a corpora¬ 
tion is given general charge of the 
corporate business, it Is within his 
power to make reasonable contracts 
for advertising.—^Lydia E. Plnkham 
Medicine Co. v. Gove, Mass., 9 N.E. 
2d 573. 

Contract of joint adventure 

The president of a corporation in 
his capacity as its general manager 
has authority to enter into a con¬ 
tract of joint adventure with a farm¬ 
er to operate a dairy farm.—Lane v. 
National Ins. Agency, 37 P.2d 365, 
148 Or. 589. 

Closing tax agreement 
A person who held the offices of 
president, treasurer, and general 
manager of a corporation was au¬ 
thorised to execute on its behalf a 
closing agreement as to its federal 
income tax liability, even though 
the by-laws vested the general con¬ 
trol of corporate affairs in the board 
of directors and the board had not 
by vote authorized or ratified the 


agreement.—B. Van Noorden A Co. v. 
U. S.. D.C.Mass., 8 F.Supp. 279. 

Tax waiver 

The president and comptroller, hav¬ 
ing charge of a particular matter re¬ 
lating to the corporation's liability 
for additional taxes, have authority 
to execute a waiver extending the 
period for assessment and collection 
of the claimed taxes; and accord¬ 
ingly they may direct the secretary 
to execute such waiver for them.— 
Philip Carey Mfg. Co. v. Dean. C.C.A. 
Ohio, 68 F.2d 737, affirming. D C., 
43 F.2d 369, certiorari denied 63 S. 
Ct. 78, 287 U S. 623. 77 L Ed. 541. 

Active officers 

Contracts executed for a corpora¬ 
tion by its president and secretary 
who are Its active officers are binding 
on the corporation where the con¬ 
tracts are incidental to the corpo¬ 
rate business.—Ohlldre.ss v. Lucky 
Jew Lead & Zinc Co., 8 P.3d 376, 134 
Kan. 743. 

13. W.Va.—Kelly Convertible Wagon 
Co. v. Rhodes Mfg. Co., 135 S.E. 
242, 102 W.Va. 16. 

Wis.—Kline v, Thompson, 240 N.W. 

128, 206 Wis. 464. 

14a C.J. p 423 note 98. 

Contract between corporation and di¬ 
rector 

The president and manager of a 
corporation has no implied authority 
to bind it by a contract with a direc¬ 
tor which enables the latter to defeat 
his indebtedness to the corporation 
by limitation since contracts be¬ 
tween the corporation and Its direc¬ 
tors arc not matters of ordinary oc- 1 
currence in operating the corpora¬ 
tion's business.—McLendon Hardware 
Co. V. Black, Tex.Clv.App., 264 S.W. 
1011 . 

14. U.S.—^West Penn Chemical & 
Mfg. Co. v. Prentice, I*a., 236 F. 
891. 160 C.C.A. 153. 
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18. Mont.—Edwards v. Plains Light, 
etc.. Co.. 143 P. 962. 49 MoiU 535. 
14a C.J. p 423 note 1. 

16. Mont.—Edwards v. Plains Light, 
etc., Co.. 143 P. 962. 49 Mont. 535. 

17. Tex.—Indiahoma Refining Co. v. 
Wood, Civ.App., 255 S.W. 212 

W.Va.—Means v. Southeastern Gas 
Co., 169 S.E. 390, 391. 113 W.Va. 
864, citing Oorpus Juris. 

14a C.J. p 423 note 4. 

Powers of vice president as to: 
Employment contracts see infra fi 
1048 c. 

Negotiable instruments see infra | 
1060. 

▼ios prssident contracting in capac¬ 
ity as lawyer 

A corporation is not bound by an 
agreement of its vice president, made 
In his capacity as a lawyer, concern¬ 
ing a matter on which ho had not 
been retained.—St arret t Corporation 
v. Fifth Ave. & Twenty-Ninth St 
Corporation, D C.N.Y., 1 F.Supp. 868. 

Under a statute so providing, a 
corporation la liable on obligations 
executed by its vice president and 
serrelary or treasurer unless the 
holder of the obligation is charged 
with knowledge that they were not 
properly authorized.—Miller v. South 
Hills Lumber & Supply Co., 6 A.2d 
92. 334 Pa. 293. 

18. Cal —Kiefhaber Lumber Co. v. 
Newport Lumber Co., 113 P. 691, 
16 Cal.App. 37. 

Ky.—Kentucky J^and, etc., Co. v. 
Wallace. 65 S.W. 885, 21 Ky.L. 
1601. 

14a C.J. p 424 note 6. 

Stipulation antborisad by directors 

Stipulation signed by the vice pres¬ 
ident of a corporation, and authorized 
by resolution of Its board of direc¬ 
tors, Is binding on it.—I’ublic Service 
Co. of Northern Illinois v. Leather- 
bee. 143 N.E. 97, 311 111. 606. 

19. N.C.—Fuller v. Motor & Tire 
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ingf to some decisions, however, the vice president 
will be presumed, in the absence of proof to the 
contrary, to have authority to enter into contracts 
pertaining to the general corporate business^® or 
coming within the general powers of the presi- 
dent.2i 

e. By Secretary or Treasurer 

Tha tecratary or traaaurer haa no powar to contract 
for tha corporation except to the extant that such powar 
la either expressly or Impliedly conferred. It haa been 
held, however, that their authority In this respect may be 
presumed In a proper case. 

The secretary has no power to enter into con¬ 
tracts on behalf of the corporation ,22 even though 
he is also one of its directors,23 except to the ex¬ 
tent that such power is either expressly or impli¬ 
edly conferred upon him,24 as where he is intrust¬ 


ed with the general management of the corporate 
business or a particular part thereof.2® It has been 
held, however, that the secretary will be presumed, 
in the absence of any contrary charter provision, to 
have authority to make all necessary contracts in 
transacting the ordinary business of the corpora- 
tion.28 Where the secretary and treasurer consti¬ 
tute a majority of the directors, a contract made 
by the secretary with the approval of the treasurer 
is binding on the corporation.27 

The treasurer of a corporation, as such, has no 
authority to enter into contracts on its behalf,^® 
and this is so even though he is also a member of 
the board of directors.29 It has been said, however, 
that the treasurer will be presumed, in the absence 
of contrary charter provisions, to have authority to 
make all necessary contracts in transacting the or¬ 
dinary corporate business .20 


Service Co.. 130 S.E. 54G. 190 N.C. 
665 . 

Tex —A. J. Anderson Co. v. Citizens' 
Hotel Co., Clv.App., 8 S.W.2d 702. 
error refused. 

14a C.J. p 424 note 6. 

Contract of joint adventure 
The vice president and general 
manager of a corporation, ns suoh, 
has authority to enter Into a contract 
of joint adventure with a farmer to 
operate a dairy farm.—r.,anc v. Na¬ 
tional Ins. Agency, 37 P.2d 365, 148 
Or. 689. 

Power to oontlnne contract in force 

The vice president and general 
manager of a company engaged In 
processing peanuts had authority, by 
virtue of his office, to continue in 
force a contract for the return of 
pro<*essing taxes collected from a 
buyer under the unconstitutional 
Federal Agricultural Adjustment Act, 
since such contract was within the 
ordinary course of affairs with which 
he had been intrusted as manager.— 
Denison Tennut Co. v. McCraw's, Tex 
Clv.App., 127 S.W.2d 499. 

Authority presumed 

Vice president as general manager 
of the corporation may be presump¬ 
tively authorized to enter Into con¬ 
tracts on Its behalf.—Frederics, Inc., 
V. Felton Ilcnuty Supply Co., Ga. 
App., 198 SR 324. 

20. Neb.—Fremont Nat. Bank v. 
Ferguson & Co., 255 N.W. 39, 127 
Neb. 307. 

I^resumptions generally see supra 
1024-1026. 

81. 111.—Prairie du Rocher v. 

Schoening-Koenigsmark Milling 
Co.. 93 N.K. 425, 248 Ill. 67. 

28. Cal.—Hogan v. Neighbor’s Lum¬ 
ber Yard. 291 P. 603, 108 ('al.App. 
495. 

Mont.—Afitna Casualty & Surety Co. 


V. American Brewing Co., 208 P. 
921, 63 Mont. 474—^Hopkins v. Par¬ 
adise Heights Fruit Grow'crs’ 
Ass'n. 193 P. 389. 391. 58 Mont. 404. 
14a C.J. p 424 note 9. 

Powders as to: 

Bonds, mortgages, and pledges see 
infra 8 1062. 

Employment contracts see infra 8 
1048 d. 

Negotiable instruments see infra 8 
1060. 

23. Mich.—Jacob v. Oral lot Central 
Market Co., 255 N.W. 331. 267 Mich. 
262. 

Okl.—McCall V. Monarch Royalty 
Corporation, 64 P.2d 871, 179 Okl. 
213. 

24. U.S.—Lehigh Structural Steel 
Co. V. Great Lakes Const. Co.. C.C. 
A.N.Y.. 72 F.2d 229—Philip Carey 
Mfg. Co. V. Dean, C.C.A.OhIo, 58 F. 
2d 737, affirming. D.C.. 43 F.2d 369, 
certiorari denied 63 S Ct. 78, 287 
U.S. 623, 77 L.Ed. 641. 

Mich.—Jacob v. Gratiot Central Mar¬ 
ket Co.. 265 N.W. 331, 267 Mich. 
262. 

14ii C.J. p 424 note 10. 

“The extent of hie authority ie to 

be determined by the character of the 
business of the corporation, and the 
relative powers and duties of other 
officers.”—Hopkins v. Paradise 

Heights Fruit Growers’ Ass’n, 193 V. 
389. 391, 58 Mont. 404. 

85. Kan.—^Advance Rumely Thresh¬ 
er Co. V. Evans Metcalf Implement 
Co.. 176 P. 392, 103 Kan. 632. 

14a C.J. P 424 note 11. 

Active oftoem 

Where the president and secretary 
have been the active officers of the 
corporation, contracts incidental to 
the corporate business signed by 
these officers are binding on the cor¬ 
poration.—Childress v. Lucky Jew 
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Lead & Zinc Co.. 8 P.2d 376, 134 Kan. 
743. 

88. Mich.—Stone-Ordean-Wells Co. 

V. New England Pie Co. 167 N.W. 
943, 201 Mich. 407—Eureka Iron & 
Steel Works v. Bresnahan, 27 N. 

W. 624, 60 Mich. 332. 

Coutraot sigusd by prssidsut and 
secretary 

Where a contract Involving ordi¬ 
nary corporate business is signed by 
the president and secretary it is pre¬ 
sumed that it was executed with au¬ 
thority.—Childress v. Lucky Jew 
Lead & Zinc Co., 8 P.2d 376, 134 Kan. 
743—Sherman Center Town Co. v. 
William B. Swigart, 23 P. 669, 43 
Kan. 292, 19 Am.S.R. 137. 

27. Va,—Meem v. Big Ax Pocahon¬ 
tas Coal Co., 86 S.E. 118, 117 Va. 
770. 

28. Okl.—McCall v. Monarch Royal¬ 
ty Corporation, 64 P.2d S71, 179 
Okl. 213. 

14a C.J. p 424 note 9. 

Vuder a govemiug statute a cor¬ 
poration is liable on obligations ex¬ 
ecuted by its president and treas¬ 
urer, unless the holder is charged 
with knowledge that they were not 
properly authorized.—Miller v. South 
Hills Lumber & Supply Co., 6 A.2d 
92, 334 Pa. 293. 

89. Okl.—^McCall V. Monarch Royal¬ 
ty Corporation, 64 P.2d 871, 179 
Okl. 213. 

30. Mich.—Stone-Ordean-Wells Co. 
V. New England Pie Co., 167 N.W 
943, 201 Mich. 407—Eureka Iron 
Steel Works v‘. Bresnahan. 27 N.W 
624, 60 Mich. 332. 

Authority to sign order 
The authority of the trea.siirer of 
a corporate contractor to sign an or¬ 
der on a third person for money 
due to the corporation under a con¬ 
struction contract will be presumed. 
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f. By Oenenl or Muiftginc Agent 

Unless his authority Is specially restricted, a general 
or managing officer or agent may enter Into contracts on 
behalf of the corporation with relation to matters arising 
In the ordinary course of the corporate business, and 
his authority in this respect may be presumed. Secret 
restrictions upon his authority do not affect third persons 
dealing with such agent. 


Unless his authority is specially restricted,^! a 
general or managing officer or agent may enter into 
any contract which is usual, proper, or necessary to 
be made, in the ordinary transaction of the compa¬ 
ny’s business,32 or which he is held out to the public 
as having authority to make,23 or which, although 


until proved otherwise, where It was 
not questioned by the corporation 
and the persons attacking It were 
lienors relying- on the construction 
contract which was signed in the 
same way as the order.—^Wright 
Ogden Co. v. Strayer, 166 N.Y.S. 569. 

31. Mich.—Sweeney v. Adam Groth 
Co., 257 N.W. 855, 269 Mich. 426 

N.C.—^Warren v. Littleton Orange 
Crush Bottling Co., 168 S.K 226. 
204 N.C. 288—Citizens' Lumber Co. 
V. Klias, 154 SB. 64, 199 N.C. 103. 
14a C.J. p 424 note 14. 

32. Cal.—Showers v. Rober, 267 P. 
884, 92 Cal.App. 171. 

La—Slagle v. 1‘eyton, 362 So. 12, 16. 

182 La. 358, citing Gorpns Juris. 
Md.—Eastern Rolling Mill Co. v. 
MIchlovltz, 145 A. 378, 157 Md. 51— 
Singer Const. Co. v. Goldsborough, 
128 A. 764, 147 Md. 628—Eastern 
Shore Brokerage & Commission Co. 

V. Harrison, 118 A. 192, 141 Md 91. 
Mass —Irwin v, Worcester Paper Box 

Co., 141 N.E. 286, 246 Mas.s 453. 
Mich.—Sweeney v, Adam Groth Co., 
257 N.W. 855, 269 Mich. 436. 

Mont.—Electrical Products Consoli¬ 
dated V. El Campo, Inc., 73 r.2d 
199, 203, 105 Mont. 386, citing Gor¬ 
pns Juris. 

N.Y.—Farmers* Fund v. Tooker, 201 
N.Y.S. 692, 207 App.DIv. 37. 

Tex.—Senly Oil Mill & Mfg. Co. v. 
Bishop Mfg. Co., Com.App, 235 S. 

W. 850, reversing Bishop Mfg. Co. 
V. Scaly Oil Mill & Mfg. Co., Civ. 
App., 220 S.W. 203—Specia Plumb¬ 
ing & Hardware Co. v. Gulf Refin¬ 
ing Co., Civ.App., 60 S.W.2d 478— 
Long Bell Lumber Co. v. Hamp¬ 
ton, Civ.App, 20 S.W'.2d 1081. 

14a C.J. p 424 note 15. 

“An officer or agent of a private 
<'orporation, intrusted with the gen¬ 
eral management and control of Its 
business and affairs, has implied or 
apparent authority to do acts or 
make any contracts in its behalf fall¬ 
ing within the scope of the ordinary 
and usual business of the company.*' 
—Massachu.setts Bonding & Insur¬ 
ance Co. V. Transamerican Freight 
Lines, 281 N.W. 584, 588, 286 Mich. 
179. 

Powers of general or managing 
agent; 

Generally see supra i 1002. 

As to: 

Bonds, mortgages, and pledges 
see infra S 1062. 

Borrowing and loaning money 
see infra { 1069. 


Collections and payments see in¬ 
fra fi 1057. 

Compromise, settlement, and re¬ 
lease see infra S 1064. 

Conduct of litigation see infra fil 
1066-1067. 

Employment contracts see infra 
fifi 1048, 1050-1051. 

Leases and contracts of hiring 
see infra §§ 1053-1056. 
Negotiable instruments see infra 
I 1060. 

Purchases and sales see infra ft 
1056. 

Powers of particular officers as gen¬ 
eral manager: 

President see supra ft 1043 c. 
Secretary see supra ft 1043 e. 

Vice president see supra S 1043 d. 

tsnu ‘gaasral agsut* Implies 
general powers; hence a general 
agent can ordinarily make contracts 
for the company.**—^Warren v. Little¬ 
ton Orange Cru.sh Bottling Co., 168 
S.E. 226, 228, 204 N.C. 288. 

Branch manager 

"Where a corporation Intrusts a 
manager with general supervision of 
a particular branch of its business, 
it invests him with the power of a 
general agent coextensive with busi¬ 
ness intrusted to his care and is 
bound by his contracts on Its behalf 
made W'^ithin the apparent scope of 
his authority.**—Hoivman v. Press 
Pub. Co.. 175 A. 483, 484, 318 Pa. 631 

2k>eal manager 

An agent to whom a corporation 
Intrusts the management of its lo¬ 
cal affairs may bind his company by 
a contract necessary and proper to 
be made In the ordinary prosecution 
of its business. 

Ariz.—^Ilover Copper Mining Co. v. 

Doenges, 12 P.2d 288. 40 Arlz. 349. 
Mont.—^Pue v. Northern Pac. Ry. Co., 
252 P. 313, 78 Mont. 40—Campbell 
V. Oriental Trading Co., 193 P. 1112. 
68 Mont. 620—Trent v. Sherlock. 
61 P. 650, 24 Mont. 255. 

14a C.J. p 424 note 15 [b]. 

A plant superintendent or foreman, 

not being an official of the corpora¬ 
tion, has no implied authority ae 
such to make any promise binding 
on the corporation.—Foley A Co. v 
Excelsior Stove & Mfg. Co., 265 Ill 
App. 78. 

Hood faith intra vires oontraets 

A general manager, if his author¬ 
ity is not limited, has power to blnO 
the corporation by contracts made li 
good faith and within the corporatt 
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powers.—^Warren v. Littleton Orange 
Crush Bottling Co., 168 S E. 226, 204 
N.C. 288—Citizens' Lumber Co. v. 
Elias, 154 S.E. 54, 199 N.C. 103. 
Fartionlar contracts held authorised 

(1) Advertising contract entered 
into by advertising manager.—Hous¬ 
ton Press Co. v. Bawden Bros., Tex. 
Civ.App., 61 S.W.2d 438. 

(2) Contract by general manager 
of electric company to furnish elec¬ 
tric service to a territory not pre¬ 
viously served by the company.— 
Wichita Falls Electric Co. v. Huey. 
Tex.Civ.App., 246 S.W. 692. 

(3) Contract by manager of cor¬ 
poral ion's branch factory for license 
to use spur track.—Anglim v. Sear.«i- 
Roebuck Shoe Factories, 161 N.E. 313, 
255 Mas.s. 334. 

(4) Contract, entered into by the 
general manager of a corporation’s 
moving picture business, for th»* 
right to use films to be exhibited in 
the corporation's theatre.—Black- 
stone Theatre Corporation v. Gold- 
wyn Distributing Corporation, 146 N. 
E. 217, 86 Ind.App. 277, followed in 
Metro-Goldwyn Pictures Corporation 
v. Berger, 174 N.E. 926, 91 Ind App 
723. 

(5) Other contracts see 14a CJ. P 
424 note 15 [a]. 

Showing act as representative 
Where a party executes a contract 
containing no words indicating that 
he is acting for anyone but himself, 
the fact that he is the general or 
field manager of a corporation does 
not show that he executed the con¬ 
tract on behalf of the corporation.— 

U. S. Smelting, Refining & Mining 
Exploration Co. v. Wallapai Mining 
& Development Co., 230 P. 1109, 27 
Ariz. 126. 

State maaagor sot “general agent” 

Foreign lumber company's state 
manager of logging operations held 
not a "general agent" within the a<- 
cepted meaning of that term.—Plant 

V. White River Lumber Co., CC.A. 
Ark., 76 P.2d 166. 

33. N.J.—^News Printing Co. v. DII- 
listln Lumber Co., 146 A. 475, 7 N. 
J.Misc. 563. 

Pa.—Murphy v. Beverly Hills Real¬ 
ty Corporation, 98 Pa.Supcr. 183. 
Tex.—Sealy Oil Mill & Mfg. Co. v. 
Bishop Mfg. Co., Com.App., 235 S. 
W. 850, reversing Bishop Mfg. Co. 
V. Sealy Oil Mill & Mfg. Co., Civ. 
App., 220 S.W. 203. 

14a C.J. p 425 note 16. 
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beyond his general powers, he is expressly authoriz¬ 
ed to make;®* and a third person who deals with 
such manager is not affected by secret limitations 
upon such authority.®® In the absence of estoppel or 
ratification the corporation is not bound by a con¬ 
tract with relation to a matter which docs not 
arise in the ordinary course of the corporate busi¬ 
ness®® or which otherwise is not within the scope 
of the manager’s authority,®*^ or which is not with¬ 
in the corporate powers;®® nor is the corporation 
bound where its general manager is guilty of fraud 
against it in executing the contract.®® 

Presumption. A general or managing officer or 
agent will, as it is frequently stated, be presumed, in 
the absence of proof to the contrary, to have au¬ 


thority to enter into contracts with respect to mat¬ 
ters arising in the usual or general course of the 
corporate business.*® 

§ 1044. - Modification or Rescission of 

Contracts 

Ordinarily, the power to modify or rescind a corpo¬ 
rate contract is In the board of directors, and no other 
officer or agent can make such modification unless he Is 
specially authorized to do so. It has been held, however, 
that a general or managing agent can make such modi¬ 
fications as are reasonably necessary In conducting the 
corporation's business. 

As a general rule, the power to modify or re¬ 
scind a corporate contract is in the board of di¬ 
rectors,*^ and not in the stockholders;*® and no 
other officer or agent can make such modification,*® 


34. N J —Stuart v Staten Island ‘ 
Clay Co.. 47 A. 805, 65 N..T.Law 546. 

I4a C.J. P 425 note 17. 

Speoifte Instraotions 

A corporation cannot avoid liability 
*in a contract made by its ffcn**rai or 
local mannK^r on the »?round that the 
niakincr thereof was not within hi.s 
authority W'here he made the con¬ 
tract in pursuance of specific instruc¬ 
tions from corporate officers havinp 
full power to confer such authority 
N..T.—Stuart v. Staten Island (May 
Co . supra 

Teiin.—I'etwny v. Loew’s Nashville 
& Knoxville Corporation, App , 117 
SW.2d 975. 

35. Tnd.—Blackslone Theatre Corpo¬ 
ration V (lOldwyn DistributinK 
(Corporation, 146 N.R. 217, 86 Ind 
App. 277, followed in Metro-Cold- 
wyn Pictures Corporation v. Her- 
ger, 174 N.E. 926. 91 Ind App 723 

Mich.—Massachusetts Bonding & In¬ 
surance Co. V. Tran.saniei lean 
Freight Lines, 281 N.W. 584, 286 
Mich. 179. 

Pa —Murphy v Beverly Hills Realty 
Corporation, 98 l*a Super 183. 

Tex.— Farmers’ Mill & Elevator Co 
V. Hodges, Civ.App., 248 S W. 72. 
reversed on other grounds, Com. 
App., 260 S.W. 166, 

14a C.J. p 425 note 18. 

Knowledge or notice of extent of au¬ 
thority generally see supra 9 991. 

UmitatloBB ia by-laws 

(1) Limitations contained in the 
by-laws upon the authority of a gen¬ 
eral manager to enter into written 
contracts will not afTect a third per¬ 
son who deals with such manager 
without knowledge of the limitations. 
—Sealy Oil Mill & Mfg. Co. v. Bish¬ 
op Mfg. Co., Tex.Com.App., 235 S.W 
860, reversing Bishop Mfg. Co. v. 
Sealy Oil Mill & Mfg. Co.. Civ.App., 
220 S.W. 203. 

(2) Limitations in by-laws gener¬ 
ally see supra | 997. 

19 C.J.S.--35 


36. Ky.—Rasnick v W M Ritter 
Lumber Co., 219 SW 801. 187 Ky. 
52.1. 

Mont.—Electrical Products Consoli¬ 
dated V. El Campo, Inc, 73 }*.2d 
199, 203, 105 Mont. 386. citing Cor- 
pns Juris. 

W.Va.—Kellj’ Convertible Wagon Co. 
V Rhodes Mfg Co.. 135 S E. 242. 
102 W Va. 16. 

11a C.J. p 425 note 19. 

Contract for cutting all company's 
timber 

A foreign lumber company's state 
manager of logging operations au¬ 
thorized to make seasimal contracts 
for the purchase and cutting of logs 
hud no implied authority to bind the 
company by a contrai’t granting the 
right to cut the company’s entire 
merchantable timber W'llhin the state, 
comprising about one hundred and 
twenty million feet, during a period 
not to exceed tw'elve years, at a to¬ 
tal minimum price of about one mil¬ 
lion dollars which was over four 
limes the amount of the company's 
capital stock.—Plant v. White River 
Lumber Co.. C C.A Ark., 76 F.2d 155 

37. K.V.—-Rasnick v. W. M. Rittir 
Tmmber Co, 219 S.W. 801, 187 Ky 
523 

Mont.—Electrical Products Consoli¬ 
dated V. El Campo, Inc, 73 P.2d 
199. 203, 105 Mont. 386, citing Cor¬ 
pus Juris. 

14a C.J. p 425 note 20. 

38. Iowa —Marshalltown Stone Co 
V. lies Moines Brick Mfg. Co., 126 
N.W. 190, 149 lown 141. 

39. Md—Eastern Rolling Mill Co. 
V. Michlovitz, 145 A. 378. 157 Md. 
51. 

40. Cal.—Michie Grocery Co. v. Mar¬ 
tin. 188 P. 615, 46 Cal.App. 659 

Mont.—Wells-l^lckey Co. v. Embody. 

266 P. 869, 82 Mont. 150. 

Neb.—Fremont Nat. Bank v. Fergu¬ 
son & Co.. 256 N.W. 39. 127 Neb. 
307. 


Wash —Parr v. Pacific Storage Ware¬ 
house, 213 P. 677. 124 Wash. 26. 
14a C J p .395 note 98 [a] (2). 

A “conlrart executed ... by 
the general manager . . . appar¬ 

ently within the course and scope of 
his powers and in the line of the 
company’s business, is prima facie 
binding on the company.”—Morris v 
Basnight, 102 S.E. 389, 391, 179 N.C. 
298. 

Presumptions generally see supra 99 
1024-1026. 

Branob mauagsr 

The presumption exists "that an 
officer or agent of a private corpo¬ 
ration in general charge of a branch 
office of a business corporation has 
the necessary authority to . , . 

hind the company by a contract nec¬ 
essary and proper to be made in the 
prosecution of its husine.s.s ”—Massa¬ 
chusetts Bonding & Insurance Co. v. 
Tran.««american Freight Lines, 281 N. 
W. 584, 588, 286 Mich. 179. 

Advertislug manager was presum¬ 
ed to be authorized to execute adver¬ 
tising service contract for press com¬ 
pany, where latter offered no testi¬ 
mony showing manager’s authoriza¬ 
tion.—Houston F'ress Co. v. Bawden 
Bros., Tex.Civ.App.. 61 S.W.2d 438. 

41. U S —In re American Range & 
Foundry Co., D.C Minn., 14 P.2d 
466, 468, citing Corpus Juris. 

Ill —Hadley v. Union Trust & Sav¬ 
ings Bank, 226 Til App. 170, 174, cit¬ 
ing Corpus Juris. 

Pa.—Severance v. Heyl & Patterson. 
187 A. 53, 67, 123 Pa.Super. 653, 
quoting Corpus Jbris. 

14a C.J. p 426 note 22. 

42. U.S.—-Flagg V. Manhattan R. Co., 
C.C.N.Y., 10 F. 413, 20 Blatchf. 142. 

43. IT.S. —In re American Range & 
Foundry Co., D C.Minn., 14 P 2d 
466, 468, citing Corpus Juris. 

III.—Hadley v. Union Trust & Sav¬ 
ings Bank, 226 lll.App. 170, 174, 
citing Corpus Juris. 
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even though he has power to make the contract,*^ 
unless authority in this respect hae been specially 
conferred on him,^^ as by the board of directors.^* 
Thus, the president has no implied power to mod¬ 
ify a contract <?ntcrcd into by, or under the author¬ 
ity of, the directors although it has been held 
that where the president is authorized to contract 
for a certain construction, he may under such au¬ 
thorization extend the time of performance to the 
contractor whom he has employed.^* It has been 
held, however, that a general or managing agent 
may bind the corporation by such modifications as 
are reasonably necessary in conducting the corpo¬ 
ration's business;^® and an officer or agent who is 
authorized to make a particular contract may, in 
good faith, correct a mistake in its execution.®® 
Where a building contract requires changes to be 


authorized by the architect, and names the corpo¬ 
rate secretary and treasurer as such architect, he 
cannot in his capacity as secretary and treasurer, 
authorize changes.®^ 

§ 1045. Contracts of Employment 

The discussion contained in the following sec¬ 
tions (§§ 1046“1051), as to the powers of corpo¬ 
rate officers and agents to enter into contracts of 
employment for the corporation, should be consid¬ 
ered in connection with the powers and liabilities 
of the corporation with respect to such contracts 
discussed generally in § 1251 infra. 

§ 1046. -Power to Make in General 

For many purposes corporate officers and agents may 


La.—Reiman Co. v. Board of Com’rs, 
3 La.App. 663. 

N.J —Marnell Realty Corporation v. 
Twin Brook Realty Corporation. 
181 A. 882, 119 N.J.Eq. 205—K S. 
S. Realty Co. v. 0.stroff, 135 A. 869. 

100 N.J.Eq. 128, affirmed 138 A. 921, 

101 N.J.Eq. 771. 

Pa.—Severance v. Heyl & Patterson, 
187 A. 63. 57. 123 Pa.Super. 663, 
quoting Corpus JUria. 

14a C.J. p 426 note 24. 

Particular oAoers and ageuta held 
not to have authority to modifj' cor¬ 
porate contract: 

(1) Sales agent.—E. Clemens Horst 
Co. V. Peter Breidt City Brewery, 
109 A. 727, 94 N.J.Law 230. 

(2) Sales manager. — Interstate 
Chemical Co. v. Janies Leo Co., 110 
A. 903, 94 N.J.Law 613. 

(3) Vice president. 

Ill.—Hadley v. Union Trust & Sav¬ 
ings Bank, 226 Ili.App. 170. 

Pa.—Severance v. Heyl & Patterson, 
187 A. 53. 123 Pa.Super. 553. 

(4) A corporation’s special agent 
cannot by parol contemporaneous 
agreement change terms of written 
corporate contract.—C’olonial Build¬ 
ing & Loan Ass'n v. Meyer, Tex.Civ. 
App., 48 S.W.2d 729. 

44. U.S.—In re American Range & 
Foundry Co., D.C.Minn., 14 P.2d 
466, 468, citing Corpus Juris. 

Cal.—Harbor Const. Co. v. Walters, 
281 P. 1062. 101 Cal.App. 470. 

14a C.J. p 426 note 26. 

46. Pa—Severance v. Heyl & Pat¬ 
terson, 187 A. 53, 123 Pa.Super. 
653. 

“An officer of a corporation has no 
power, merely by virtue of his office,* 
to alter the provisions of a formal 
agreement under seal, made for the 
6eneflt of the corporation. Such 
power must be conferred on him by 
the charter or by-laws, or by corpo¬ 


rate action of its stockholders or 
directors, or be within apparent pow¬ 
ers which the corporation has caused 
those with whom its officer has dealt 
to believe It ha.s conferred upon him." 
—Marneil Realty Corporation v. 
Twin Brook Realty Corporation. 181 
A. 882, 884, 119 N.J.Eq. 205—K. S S 
Realty Co. v. Ostroff. 136 A. 869. 100 
N.J.Eq 128, affirmed 138 A. 921. 101 
N.J.Eq. 771. 

Ounsral aad apparent anthorltj 

Where power of certain corporate 
officers to make agreement changing 
terms of previous corporate contract 
is within scope of their general and 
apparent authority, the corporation 
IS bound by such subsequent agree¬ 
ment entered Into by its officers.— 
A. I. M. Percolating Corporation v. 
Ferrodine Chemical Corporation, 124 
S.E. 442, 139 Va. S66. 

46. U.S—In re American Range & 
Foundry Co., DC.Mlnn, 14 F.2d 
466, 468, citing Corpus Juris, 

N.J.—K. S. S, Realty Co. v. Ostroff. 
Ch., 136 A. 889, 100 N.J Eq. 128, af¬ 
firmed 138 A. 921, 101 N.J.Eq. 771. 
14a C.J. p 426 note 26. 

47. Pa —Severance v. Heyl & Put- ! 
ter.son, 187 A. 63, 67, 123 I»a.Super. | 
563. quoting Corpus Juris. 

14a C.J. p 426 note 27. 

By-laws authorising prssldsut to 
maks coutraots 

The fact that by-laws expressly 
authorize president to make contracts 
on behalf of corporation does not 
give him implied authority to modify 
fiscal agency contract which has been 
ratified by board of directors.—In re 
American Range & Foundry Co., D.C 
Minn., 14 F.2d 466. 

Assumption as to authority 

One contracting with a corporation 
through its board of directors thereby 
recognized that power to make con 
tract was vested in board of dlrectorf 
and, hence, could not assume that con¬ 
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tract might be materially altered by 
president alone.—Prairie Lea Produc¬ 
tion Co. v. Lincoln Tank Co., Tex. 
Civ.App., 294 S.W. 270. 

CoBsldsratlou for modiflcatlou 

An agreement entered into by pre.s- 
ident modifying a previous corpo¬ 
rate contract is not binding on cor¬ 
poration where there is no considera¬ 
tion for modification—In re Ameri¬ 
can Range A Foundry Co., DC.Minn, 
14 F2d 466. 

48, N.Y.—Hudson River, etc, R Co. 
V. Hanfield, 66 N.Y.S. 877, 36 App. 
Div 605. 

49. W.Va.—Producers’ Coal Co v. 
Mifflin Coal Min. Co., 95 S.E 948, 
82 W.Vo. 311. 

14a C.J. p 426 note 29. 

Bupsrlutsndent authorized to nego¬ 
tiate a contract has implied authority 
to modify it —A. P Carrico & Son v. 
J. E. Duval Printing Co, 121 So. 
59. 219 Ala. 65. 

Substituting tssts 

Under contract for Installation by 
plamtlfT of new furnaces in plant of 
defendant corporation, which requir¬ 
ed twelve-hour tests to be made of 
old and new furnaces to determine 
saving of fuel by new. the pre^sident 
of defendant, and its overseer, who 
represented it in making tc^sts, have 
authority, as its administrative offi¬ 
cers, to agree to substitute eight- 
hour, instead of twelve-hour, tests.— 
El Dorado Refining Co. v. Lientz. C.C. 
A.Kan., 7 F.2d 814. 

5(k N.J.—Bergen v. Rogers. 67 A. 
290, 73 N.J.Eq. 230, affirmed 70 A. 
1100, 74 N.J.Eq. 462. 

N.Y.—Nichols v. Scranton Steel Co., 
33 N.B. 661, 137 N.Y. 471, affirm¬ 
ing 18 N.Y.S. 623. 

31. N.Y.—Traltel Marble Co. v. 

Brown. 144 N.Y.S. 662. 159 App. 
Div. 485. 

14a C.J. p 426 note 31. 
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hire employees for the oorporatlon» and If such employ¬ 
ment Is within the scope of their authority, It binds the 
corporation. The contract of employment must be made 
for the corporation’s benefit, and where It Is under seal 
the officer’s authority to execute it Is presumed. 

For many purposes the officers and agents of a 
corporation may employ persons to perform servic¬ 
es for it, and if such employment is within the 
scope of the officer's or agent's authority, it hinds 
the corporation,and the one so employed is not 
bound by any private restrictions on the power to 
emjiloy him unless he has notice of them.®^ How¬ 
ever, an officer or agent has such authority only, 
in this resficct, as is conferred on him by the board 
of directors or other governing body,®^ or as is 
imiilied from the nature and necessities of the busi¬ 
ness intrusted to him;®® and except in a case of 
ratification, see §§ 1014-1023 supra, or estoppel,®® 
the corporation is not bound by a contract of em¬ 


ployment which is beyond the scope of the officer's 
or agent’s authority to makc,®^ as where he em¬ 
ploys a person for purpose not connected with the 
business of the corporation.®® A corporation of 
course, is not bound by a contract of employment 
where there is no privity of contract between it 
and the person employed, as where the party hiring 
the employee does so on his own behalf and not on 
behalf of the corporation.®® 

Benefit of corporation. The contract of em¬ 
ployment must be made for the benefit of the cor¬ 
poration;®® an officer or agent cannot make a con¬ 
tract of employment in behalf of the corporation 
for personal services for himself.®^ 

Presumption. The authority of a corporate of¬ 
ficer to execute a contract of employment is pre¬ 
sumed, subject to rebuttal, where the contract is un¬ 
der seaL®2 


Sa. 111.-—Wulf V. Ideal Sheet Metal 
Works, 20!) in.App. 252. 

Ky.—Union Motor Co. of Pnducah v. 

Taylor. 267 S W. 3 70. 206 Ky. 298. 
N.T.—Nathan v. IleKrent Uaundry 
Service, 274 N.T.S. 609, 153 Miac 
543. 

Tex—Standard Battery Mfff. Co. v. 
Wilhelm, Civ.App., 85 S,W.2d 850. 
error dinmissed. 
lla C.J. p 426 note 33. 

KlHctlon or appointment of officers 
and aRrents generally see supra US 
715-726. 

Kanner of 0011101x1118: authority 

<1) “The authority of an officer to 
employ aN^i'iits for his corporation 
need not he an express one from the 
h(»iird of dlreclor.*^, but It niav he im¬ 
plied from the eircum.staiices’’—.V. J. 
MrMahnn & Co. v. Hibbard, 78 P 2d 
409, 182 Okl 503. 

(2) Manner of conferrinp authority 
ffeiierally see supra 19 1007-1008. 

amploylng' broker to sell all corpo¬ 
rate aseete 

(1) Under Koverninp statute.^, be¬ 
fore corporate oflleers can employ a 
broker to sell all corporate us.sets, 
the consent of holders of two-thirds 
of corporation’s slock must be ob¬ 
tained; and to bind corporation by 
contract for such employment direct 
authority in officers to enter into it 
must be shown —Trulock v. Kinys 
County Iron Foundry, 216 N.Y.S. 587, 
216 App.Dlv. 439 

(2) nispnsinK of corporate assets 
Kenerally sec supra 59 1038-1041. 

Bxeoutlve oommlttee of corpora¬ 
tion having full authority to employ 
a particular a^eiit is bound by state¬ 
ment of one of its members, made to 
such RKcnt, in presence of members 
of committee and without protest, to 
the effect that committee was willing 
to employ him.—Title Ins. Co. of 


Richmond v. Howell, 164 S.E 387. 
158 Va. 713. 

Oorpoxuto uot 

“The act of the corporate officer in 
employing* an agent is the act of the 
corporation.**—Sellcnt-Repent Corpo¬ 
ration V. Queens Borough Gas & Klec- 
trlc Co.. 290 N.Y.S. 887, 889, 160 Misc. 
920. 

Besolntloa of rutifloation does uot 
ohaago coatraot 

A valid contract of employment, 
not requiring ratification, having been 
made by president of corporation in 
hiring general manager, a resolution 
of ratlflcation by directors could not 
I'hunge <’ontract in absence of ac¬ 
quiescence on part of employee — 
Radford Water Power Co. v. Dunlap. 
105 S.E. 267.‘128 Va. 658 

53. Ill.—See Schorr v. John T. 

Shayne & Co., 208 Ill App 328 
S.C —Moyer v. East Shore Terminal 
Co. 19 S.E. 651. 41 S.C. 300, 25 L. 
R.A. 48. 44 Am.S R. 709 
14a C.J. p 427 note 34. 

Knowledge or notice of restrictions 
generally sue supra 99 997, 22l:t. 
Beatriotloas ooatalaad ia by-laws 
The employee has been held 
chargeable with notice of restrict ions 
contained in corporate by-laws—Mil¬ 
lar V. Grieb & Thomas. 120 A. 390, 
276 Pa. 372. 

54L Ariz.—Lois Grunow Memorial 
Clinic V. l>avis. 66 P 2d 23S, 49 
Ariz. 277. 

14a C.J. P 427 note 35. ^ 

Basolntloa rsgnirad 

(1) Under a governing statute, a 
corporate agent's authority to em¬ 
ploy a liroker to sell corporation’s 
realty on specified commissions can 
be conferred only by proper resolu¬ 
tion passed by board of directors — 
Daum V. Welnir Showcase & Fix¬ 
ture Co., 283 P. 957. 103 Cal.App. 74. 
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(2) Manner of conferring author¬ 
ity generally see supra 9i 1007—1008. 

55. Ariz—Lois Grunow Memorial 
Clinic V. Davis, 66 P.2d 238, 49 
Ariz. 277 

14a C.J. p 427 note 36. 

56. Okl.—A. J. McMahan & Co. v. 
Hibbard. 78 P.2d 409, 182 Okl 503. 

14a CJ. p 427 note 38. 

Estoppel of corporation to deny au¬ 
thority generally sec supra § 1011. 

57. Ala—Hill V. Southern Ry. Co., 
60 So 450, 6 Ala.App 488. 

Cal.—^^Vnderson v. Standard Lumber 
C^o.. 221 P. 686. 64 Cal.App 410 
I'a—Ilellam Furniture Co v Strass- 
man, 87 Pa.Super 202. 

14a C.J p 427 note 39 

58. f’olo.—Consolidated Gregory Co. 

V Haber, 1 Colo 511. 

14a C.J p 427 note 40. 

59. Kan.—McNeill v. Kansas-Texas 
Petroleum Co, 244 P 850. 120 Kan. 
681. 

60. Colo. — Consolidated Gregory Co. 

V Haber, 1 Colo. 511. 

N.Y.—Colne v. Atlantic Ave* R. Co., 
69 N.y S. 696. 60 App.Div. 616. 

61. N.Y —M<*Corry v. Wiarda, 134 N. 
Y.S 667. 149 App.Div. 863. 

14a C .1 p 427 note 42. 
liability of corporation 

Where president of corporation act¬ 
ed within scope of his general au¬ 
thority in employing accountant to 
make audit and report, the fact that 
report w'as to be used by president 
and other officers In an efTort to dis¬ 
pose of their individual holdings of 
stock does not relieve corporation 
from liability, the auditor not being 
chargeable with knowledge of such 
contemplated use —Nadel v. Brillo 
Mfg. Co.. 206 NY.S. 631. 123 Misc. 
952. 

68. Or.—Hamilton v. Hamilton 



CORPORATIONS 


19 C.J.S. 


§ 1047 


§ 1047. -Terms of Contract 

In the absence of expresa llmitatlona, authority to 
employ includei authority to make a complete contract 
of employment* and also to renew the employment and 
to Increase the employee’s compensation in order to re¬ 
tain him. The length of time for which the employment 
is made should be a reasonable one under all the cir¬ 
cumstances. 

Except where the officer's or agent's authority is 
expressly limited as to the compensation or other 
terms of the employment,authority to employ 
includes authority to make a complete contract, as 
to the amount of compensation, time of employment 
etc.,®^ and also to renew the employment,®® and to 
increase the compensation of an employee in order 
to retain him.®® However, in the absence of rati¬ 
fication or estoppel, the contract is not binding on 


the corporation where the terms fixed arc not 
within the scope of the authority of the officer or 
agent making the contract,®'^ as where the amount 
of compensation agreed on is unconscionable.®® 

Length of time of employment. The length of 
time for which the employment is made should be a 
reasonable one under all the circumstances,®® tak> 
ing into consideration the nature of the business, 
the time of the year in which it is usually prose¬ 
cuted, and the length of time which it is likely to 
take to accompli.sh the object for which the em¬ 
ployment is made.*^® Thus, the employment may. 
under some circumstances, be for the term of a 
year,*^^ but, as a general rule, it cannot be for 
life.72 


Mammoth Mines. 223 P. 926, 110 Or. 
646. 

Presumptions generally see supra §9 
1024-1026. 

63L Minn.—Drohan v. Merrill, etc., 
Lumber Co., 77 N.W. 967, 75 Minn. 
261. 

14a C.J. P 427 note 44. 

64. Utah —Sandberg v. Victor Gold, 
etc., Min. Co, 66 P. 360, 24 Utah 1. 
14a C.J. p 427 note 45. 

'Terms of contract by g-eneral or man- 
aerine: agent see infra 9 1048 e (2). 

66. Kan.—Fey v, Loose-Wiles Bis¬ 
cuit Co., 76 P.2d 810, 812, 147 Kan. 
31. 

14a C.J. p 427 note 46. 

66. Kan.—Fey v. Loose-Wile.M Bis¬ 
cuit Co., 76 P.2d 810, 812, 147 Kan. 
31, quoting Corpn> Juris. 

14a C.J. p 428 note 47. 

67. Ill.—Washburn v. Hoxide Insti¬ 
tute. 249 Ill.App. 194. 

14a C.J. P 428 note 48. 

Salary without service 

The president of corporation has 
no implied authority, by virtue of 
his olliee. to make contract with third 
person, by terms of which the latter 
is to receive a salary from corpora¬ 
tion, without rendering any service 
as consideration therefor.—Sattler v. 
Howe Rubber Corporation, 121 A. 623, 
98 N.J.Law 460. 

Bonus 

In absence of express authority, 
one authorized to hire agents and 
servants on behalf of corporation 
cannot bind it to pay employee a 
bonus based on a percentage of cor¬ 
poration’s profits.—Noyes v. Irving 
Trust Co., 294 N Y.S. 2, 260 App.Div. 
274, affirmed 11 N.E 2d 323, 276 N.Y. 
520. 

Stock in payment of wages 

In the absence of action by hoard 
of directors, the president of a cor¬ 
poration is not authorised to agree 
to give employee corporate stock in 
payment of his wages.—^Warszawa v. 


White Eagle Brewing Co., 20 N.E.2d 
343, 299 Ill.App. 509. 

TTnueual terma 

(1) While corporation’s president 
is presumed to have authority by 
virtue of his office to enter into usual 
and ordinary contract in hiring serv¬ 
ant ns carpenter and laborer, it is not 
within his authority to bind corpora¬ 
tion by contract of employment con¬ 
taining unusual lerm.s, such as in re¬ 
spect to the manner in which com¬ 
pensation is to be paid.—Warszawa 
V. White Eagle Brewing Co., 20 N E. 
2d 343. 299 Ill.App. 509. 

(2) Terms of contract of employ¬ 
ment whereby part of specified com¬ 
pensation was to be paid weekly and 
time of payment of balance was left 
to the corporate treasurer’s decision 
were held not so unusual that treas¬ 
urer must be presumed not to have 
authority to propose them.—McCril- 
iis v. L. Q. White Shoe Co., 161 N.E. 
902. 264 Mass. 32. 

Seerst ugreemoat 

Corporation held not hound by its 
president's secret agreement to pay 
employee thirty thousand dollars per 
year.—May hew v. Edward G. Budd 
Mfg. Co., 242 N.AV. 737, 258 Mich. 381. 

68. U.S.—Bassick v. ACtna Explo¬ 
sives Co., D.C.N.Y., 246 F. 974. 

14a C.J. p 428 note 49. 

69. Wis.—Kline v. Thompson, 240 N. 
W. 128, 206 Wis. 464. 

14a C.J. p 428 note 50. 

Tan yaar contract as unreasonable. 
—Washburn v. Hoxide Institute, 249 
Ill.App. 194. 

TO. Minn.—Drohan v. Merrill, etc.. 
Lumber Co., 77 N.W. 957, 76 Minn. 
251. 

71. Ill.—Trawlck v. Peoria, etc., R. 

Co., 68 Ill.App. 166. 

14a C.J. p 428 note 62. 

78. U.S.—General Paint Corporation 
V. Kramer, C.C.A.Okl.. 67 P.2d 698, 
certiorari denied Kramer v. Gen- 
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eral Paint Corporation, 63 S.Ct. 1<», 
287 ITS. 605. 77 L Ed. 526 
Ala—Alabama Mills v. Smith, 186 So 
699. 703, 237 Ala. 296, citing Cor. 
pus Juris. 

14a C.J. p 428 note 54, p 72 notes 83- 

8 . 6 . 

“Such agreements [life contracts], 
while not condemnj*d, will not be up¬ 
held. in the absence of an express au¬ 
thorization . . , or . . . ratifi¬ 

cation of the agent's acts’’—Greavc.'* 
V. American Institute for Scientiflt 
Hesf^rch, 187 N.Y.S. 420. 4 21, 114 
Misc. 413. 

Authority uot lightly ImpUad 

(1) The authority of corporate of¬ 
ficers to make contracts for perma¬ 
nent or life employment is not to be 
lightly implied. 

U.S.—General Paint Corporation v 
Kramer, C.C A Okl.. 67 F 2d 698. 
certiorari denied Kramer v. Gen¬ 
eral Paint Corporation, 63 S Ct 10. 
287 irjS. 606. 77 L.Ed. 626. 

Ala—Alabama Mills v. Smith, 186 
So. 699, 237 Ala. 296. 

(2) The presldeivt or other execu¬ 
tive officer of corptvration has no au¬ 
thority as such to make contract of 
employment for life, even under 
general power “to appoint, remove, 
and fix the compensation of em¬ 
ployees.”—lleaman v. E. N. Rowell 
Co.. 186 N.E 83. 84. 261 N.Y. 229, 
rev 258 N.Y.S. 138, 236 App.Div. 34. 
answering certified question 258 N.Y. 
S. 1076, 236 APP l>iv. 775 

Ooutzaota for Ufa aaploymant 
made hy partioular ofioara on behalf 
of corporation held unenforceable, in 
absence of authorization or ratifica¬ 
tion by board of directors: 

(1) By president.—lleaman v. E. 
N. Rowell Co.. 185 N.E 83, 261 NY. 
229, reversing 258 N.Y.S. 138, 236 
App.Div. 84, answering certified ques¬ 
tion 268 N.Y.S. 1076, 236 App.Div. 
776. 

(2) By vice president.—Starr v. 
Superheater Co., C.C.A.Ind., 102 F. 
2d 170, applying New York law. 
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Where it is provided by statute that agents ap¬ 
pointed by the board of directors shall hold their 
places during the pleasure of the board, the board 
cannot employ a person who is an agent within the 
meaning of the statute for a fixed period of timeJ^ 
Such a statute does not apply to a mere servant, 
however, unless it expressly so provides,*^5 in which 
case the word “servant" is to be given its common¬ 
ly accepted meaning.76 

§ 1048. - Employment by Particular Offi¬ 

cers or Agents 

a. By directors 

b. By president 

c. By vice president 

d. By secretary or treasurer 

c. By general or managing agent 

a. By Directors 

Unless their powers are expressly restricted, the di¬ 
rectors, as a board, may employ agents and servants 
for the corporation. 

Unless their power is expressly restricted,77 it 
is a part of the mere business powers of the direc¬ 
tors of a business corporation to employ agents and 


servants to transact the business and perform the 
work of the corporation.76 In exercising the pow¬ 
er to employ or appoint agents, however, the di¬ 
rectors must act as a board and not singly ;79 and 
where by the articles of association this power is 
reposed in the directors alone, they cannot transfer 
It to a strangcr.60 

Paying wages in advattcc. The directors may, in 
the absence of some express restraint, make an ad¬ 
vance in the payment of wages to an agent of the 
corporation but they cannot contract to pay ad¬ 
vance salary in case of a discharge.*^ 

b. By President 

At a general rule, the president hat no power to em¬ 
ploy agents or servants unless such power has bean 
conferred on him expressly or impliedly, as where he Is 
intrusted with the general management of the corporate 
affairs. According to tome decisions, however, he is 
presumed to have authority to employ the usual and 
necessary agents and employees. 

As a general rule, the president has no authority 
by virtue of his office alone to em])loy agents, la¬ 
borers, or servants on behalf of the corporation,*^ 
particularly where the management is vested in the 
board of directors and in the absence of ratifica- 


(3) By secretary—Davidson v. 
Library Bureau. 254 N.Y.S, 95. 234 
App.Div. 4 7, modified on other 
grounds 1S2 N.K. 221. 259 N Y. 654 

(4) By secretary-treasurer — 

Oreaves v. American Institute for 
Scientific Ueseiirch. 187 N Y S 420, 
114 Misc 413. 

(6) By general manager see infra 
S 1048 e (2). 

Xilfs pension 

President held not authorized to 
bind corporation by agrernn*iit with 
retired employee to pay him a pen¬ 
sion for life—Langer \. Superior 
Steel Corporation. 178 A. 490, 318 I»a. 
490'. 

73. WVa—State v Brast, 127 S.E 
507. 98 W.Va. 596. 

14a C.J. p 72 note 88. 

Oeneral manager held to be agent 
within meaning of statute.—State v. 
Brast. 127 S.E 507. 98 WVa 596. 
By-lawe 

(1) Under a by-law, not subject to 
modification by board of directors, 
providing that agents employed by 
board shall hold office during its 
pleasure, the text rule has been fol¬ 
lowed.—Fowler v. Great Southern 
Tel., etc., Co.. 29 So. 271, 104 Ln. 751. 

(2) But it is otherwise where such 
by-law is subject to modification by 
board of directors.—Martino v. Com¬ 
merce P. Ins. Co., 47 N.Y.Super. 620. 
14a C.J. p 428 note 56. 

74. W.Va.—-State v. Brast, 127 S.E. 
607, 98 W.Va. 696. 

14a C.J. p 72 note 89. 


75. Wash.—Barager v. Arcadia or¬ 
chards Co., 167 r. 675, 91 Wash 
294. 

76. Wash —Barager v. Arcadia Or¬ 
chards Co, supra 

14a C.J. p 72 note 91 

77. N.Y.— Beers v. New York L. Ins. 
Co.. 20 N Y S. 788, 66 Hun 75. 

Vt.—Powers v. Rutland R. Co.. 92 
A. 463, 88 Vt. 376. 

14a C.J. p 428 note 57. 

78. Ill.—Taylor v. Rusehill Ceme¬ 
tery Co., 210 Ill App. 209 

14a C.J. p 428 note 58, p 61 note 79. 
FClection or appointment of officers 
and agents generally see supra 
715-726. 

Power of directors to employ attor¬ 
neys see infra § 1051. 

Powers of directors generally see su¬ 
pra § 1000 

Bmploylng ona who is dirsetov 

Whether directors of corporation 
may hire one of their owm number 
as general manager and increase his 
salary as seems best, depends on 
whether bargain was good, fair, and 
honest bargain.—Ransome Concrete 
Machinery Co. v. Moody, C.C.A.N.Y., 
282 P 29. 

Directors held to have ooaonrred in 
ooBtraot of employmeBt 

Wash.—Heideman v. Tail’s Tra\el 
Shops. 73 P.2d 1323, 192 Wash. 513. 

76. Mo.—Cann v. Church of the Re¬ 
deemer, 85 S.W. 994, 111 Mc.App. 
164. 


80. Utah.—Flagstaff Silver Min. Co 
V T'atrick. 2 Utah 304 

81. Mass.—Tripp v. Swanzey Paper 
Co.. 13 Pick. 291. 

88. U.S —Wright v. Warren Bros 
Co. W.Va.. 204 F. 231, 122 C.C.A. 
503. 

83. Tex.—Hoover v Self, Civ.App.. 

279 SW. 572 
14a CJ. p 428 note 64. 

Pow»-r of pre.sidenl to employ attor¬ 
neys set* infra ii 1051 
Powers of president generally see 
supra § 1001. 

Bmployment of broker 

The president has no authority, by 
virtue of his office alone, to employ 
a broker to sell realty belonging to 
corporation—Thompson v. North 
Star Muskrat Farm, 236 N.W 461. 
183 Minn. 314. 

No presumption as to ratifloation 

(1) Where president employed act¬ 
ing secretary on his own behalf, and 
not on behalf of corporation, there 
can be no presumption of ratification 
of employment by corporation in ab¬ 
sence of proof that the matter was 
brought to attention of board of di¬ 
rectors.—Sirbeck v. Reorganized Di¬ 
vide Annex Mining Co.. 260 P 246, 
50 Nev. 62. 

(2) Presumptions generally see su¬ 
pra 65 1024-1026. 

84b Okl.—Oklahoma City General 
Hospital v. Weathers, 294 P. 98. 
147 Okl. 26. 

14a C.J. p 429 note 66. 
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tion or estoppel, the corporation is not liable for 
services rendered by one who is unauthorizedly em¬ 
ployed by the president.®® The president, however, 
may employ such servants and employees as he is 
expressly®® or impliedly®'^ authorized to employ; 
and where he is appointed or acting as general man¬ 
ager, he may employ such agents and employees as 
arc usual and necessary in the conduct and man¬ 


agement of the particular business;®® but power to 
employ agents and servants does not authorize the 
making of a contract for services of an unusual 
and extraordinary naUirc unless such a contract is 
directly authorized.®^ According to some decisions, 
the president,®® particularly where he is also the 
general manager of the corporation,®^ is presumed, 
in the absence of evidence to the contrary, to have 


86ii La.—Massman y. Louisiana 

Mfgr. Coopernsre Co., 149 So. 886, 
177 La. 999. 

14a C.J. p 429 note 66. 

Estoppel of corporation to deny au¬ 
thority generally see supra § 1011. 
Ratifi<‘ation generally see supra fiS 
1014-102.3. 

XTotloe of lack of anthorlty 

Where person employed by presi¬ 
dent of corporation had notice of 
lack of authority in president to 
employ him. corporation is not 
bound by contract of employment in 
absence of ratification —Pierce v. 
First Nat. Fire Ins. Co., 46 App.D.C. 
239. 

86. 111.—Joy V. Ditto. Inc., 271 Ill. 
App. 395, affirmed 190 N E. 671. 356 
111 348. 

N.J.—Oliver v. Autographic Register 
Co.. 183 A 171, 119 N.JEq 481. 
alllrming, Ch., 177 A. 680, 118 N.J. 
Eq. 72. 

14a C.J. p 429 note 67. 

87. TT S.—Crown Central Petroleum 
Corporation v. Bates, t\C.A.Tex., 
37 F.2d 508, certiorari denied 60 
a.Ct, 348. 281 U S. 743, 74 L.Ed. 
1156. 

I).C.—Newbold v. Brennan Const. Co., 
48 App.D.C. 90. 

Mass.—II. I) Watts Co. v. American 
Bond A Mortgage Co., 172 N.E. 240, 
272 Mass. 84. 

Va.—Radford Water Power Co. v. 

Dunlap, 106 S E. 257, 128 Va. 658. 
14a C.J p 429 note 68. 

Broker to parchase stock 

The president of corporation, who 
had authority to purchase oft its be¬ 
half the stock of another corpora¬ 
tion, has implied authority to con¬ 
tract to pay a commission to one 
through whom purchase was made. 
—Conservation Co. v. Stimpsoii, 110 
A. 495. 136 Md. 314. 

Physioians to obtain information 
President of corporation held au¬ 
thorized to employ physicians to ob¬ 
tain Information concerning results 
of examination of parts of body of 
deceased corporate officer who had 
insured his life for benefit of cor¬ 
poration.—K. O. Painter Fertilizer 
Co. V. Boyd, 114 So. 444, 93 Fla 354. 
Manner of oonferring authority 
(1) The president's authority to 
make a contract of employment “need 
not necessarily be an express one 
from the board of directors, but it 
may be implied from the circum¬ 


stances.'*—Oklahoma City General 
Hospital V. Weathers, 294 P. 98, 147 
Okl. 26. 

(2) Manner of conferring author¬ 
ity generally see supra SS 1007-1008. 

Bmploymant by company to be or¬ 
ganised 

Contract between lessee and corpo¬ 
ration's president for assignment of 
lease granting advertising rights on 
lessor's street cars and busses was 
not Illegal because providing for 
employment of lessee by company to 
be organized, since, if corporation 
was undisclosed principal, as con¬ 
tended by lessee, obligation of con¬ 
tract was Imposed on corporation 
when it accepted assignment there¬ 
of.—Adams v. Barron G. Collier, Inc., 
CCA.Neb., 73 F.2d 975. 

Preeidont held not to hare em¬ 
ployed agent in hie oAoial capacity 
as president.—Gerard v. Empire 
Square Realty Co., 187 N.Y.S. 806, 
196 App.Div. 244. 

88. Cal —Boyd v. Custom Furniture 
& Lamp Studio, 279 P. 1060. 100 
Cal.App. 231. 

Mich—Garfleld v. Mansfield Steel 
Corporation, 194 N.W 526. 223 

Mich, 694, 

N.J,—Bea.ser v. Elsler Electric Cor- 
I poration, 178 A. 750, 115 N.J.Law 
146 

Or.—Lane v. National Ins. Agency, 
37 P.2d 365, 148 Or 589. 

14a C.J. p 429 note 69. 

Appointing inenranoc adjuster 

President of corporation, who un¬ 
der its by-laws is Its chief executive 
officer, having general control and 
management of its affairs, has au¬ 
thority to employ insurance adjuster 
to adjust a fire loss.—P. Curtis Ko 
Eune Co. v. Mnnayuiik Yarn Mlg. 
Co.. 103 A. 720, 260 Pa. 340, 5 A.L.H. 
1483. 

Corporate aooeptanoe unneoessary 

Where stockholders acquiesced in 
president's assumption of direction 
of entire corporate business, no ex¬ 
press corporate acceptance was nec¬ 
essary to validate president's hiring 
of employee.—Engler v. Ipswich 
Printing Co., S.D., 256 N.W. 132. 
By-laws limiting astborlty 
Where by-laws of a corporation 
are construed as requiring that all 
agents occupying important po.sitiuns 
shall be employed by board of direc¬ 
tors which shall also fix their sal¬ 
aries, president has no authority un¬ 
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der his power of general manage¬ 
ment of corporate affairs to em¬ 
ploy and fix compensation of direc¬ 
tor of certain foreign departments 
of corporation.—Vredenburg v. In¬ 
ternational Trade Exhibition, 117 So. 
437, 166 La. 390. 

Notios of lack of nnthoxity 

A person employed by president 
intrusted with general management 
of entire corporate bu.siness is not 
entitled to assume that president has 
authority to hire employees w'here 
such person has knowledge of char¬ 
ter provisions expressly vesting such 
authority exclusively in board of di¬ 
rectors.—Mackie Pine Products Co. 
v Frederick, 87 So. 712, 148 La. 687. 
88. N.Y.—Twyeffort v. ITncxcelled 
Mfg. Co., 262 N.Y.S 801, 238 App. 
DIv. 803, amending 261 N Y.S 1011, 
237 App.Div. 895, and reversed on 
other grounds 188 N R 138. 263 N 
Y. 6, reargument denied 189 N.E 
709, 263 N.Y. 586. 

9a N.Y,—-Binlz v. Mid-City Park 
Corporation, 229 N Y S. 390. 223 
App.Div. 533 
14a C.J. p 429 note 70. 

Bmplosrlng agent to sell corporate 
property 

The power of corporation’s presi¬ 
dent to employ person to assist cor¬ 
poration in selling its property will 
be presumed.—Tupelo Hotel Co. v. 
Long, 126 So. 6, 156 Miss 337. 
Authority ae to ratification 

The authority of president to rat¬ 
ify contract made by salesman ‘ of 
corporation to pay, in return for In¬ 
troduction to olficers of particular 
company, a commission on bu.siness 
obtained from such company may bo 
presumed, subject to relmttal.—Har¬ 
din v. Morgan Lithograph Co., 160 N. 
E. 388, 247 N.Y. 332, reversing 220 
NY.S 864, 219 App Div. 817. 
Presnmptioii held rebutted 
Any presumption that a president 
had authority to bind corporation by 
a contract to pay broker's commis¬ 
sion for procuring u purchaser of en¬ 
tire corporate assets was held re¬ 
butted by his denial of authority so 
to do.—Trulock v. Kings County Iron 
Foundry, 215 N.Y.S. 587, 216 App. 
Dlv. 439. 

91. Cal.—Grummet v. Fresno Glazed 
Cement IMpe Co., 185 P. 388, 181 
Cal. 509. 

S.D.—Engler v. Ipswich Printing Co.. 
256 N.W. 132. 
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authority to employ the usual an4 necessary agents 
and employees. It has been held that the president 
has authority to employ a bookkeeper,®* an account¬ 
ant,®* an architect,®^ or an agent to sell property 
owned by it,®® or in which it deals.®® Where the 
president is authorized to employ an agent, he may 
write a memorandum which will take the agent’s 
oral contract for employment for one year out of 
the statute of frauds.®^ 

c. By Vice President 

Unless expressly or Impliedly authorized to do so, 
a vice president as such has no authority to emiiloy 
agents or servants. 

A vice president as such has no authority to em¬ 
ploy agents or servants,®* except to the extent that 
such authority has been either expressly or impli¬ 
edly conferred on him,®® as where he is intrusted 
with the general management of the corporate busi¬ 
ness or a particular part thereof.^ 


d. By Secretary or Treasurer 

Ordinarily, ths secretary or treasurer has no authority 
to employ agents or servants for the corporation unless 
such authority Is expressly or Impliedly conferred on 
him. 

The secretary has no implied power to employ 
agents or servants,® particularly where such pow¬ 
er is expressly vested in other corporate officers,® 
or to ratify unauthorized appointments;^ but the 
secretary’s authority to execute a contract of em¬ 
ployment is presumed, subject to rebuttal, where 
the contract is under seal,® and where the secretary 
is a large stockholder and is the only one who takes 
any active part in the management of the business, 
he may employ an agent to procure a loan for the 
corporation without any express authority from the 
directors or stockholders.® 

The treasurer has no authority to employ agents 
or servants for the company,*^ except where such 


98. Ill —Trawick v. Peoria, etc., R. 

Co., 68 Ill.App. 166. 

93. N.Y.—Warfield v. America Wire 
Wheel Corp., 172 N.Y.S .1»0. 184 
App.IUv. 687—Teele v. CotKsolidat- 
ed Amunement Co. 102 N-Y.S. 666. 
14a C.J p 429 note 72. 

FrMident la ir«B«ral eharga of cor¬ 
porate affairs haa authority to em¬ 
ploy accountant to audit company’s 
books —Besser v. Elsler Electric 
Corporation, 178 A. 760, 116 N.J.Law 
146. 

94L N.Y.—Bintz v. Mid-City Park 

Corporati«»n. 229 N.Y.S. 390, 223 
App.liiv. O.'IS. 

95w Fla —MeCchee Lumber Co. v. 
Tomlinson, 63 So. 919, 66 Fla, 536 
—Skinnur Mf^ Co. v. Douville, 44 
So. 1014. 54 Fla. 261. 

Unauthorised employment 

The prt>.sident of niariufacturingr 
corporation does not have author¬ 
ity. by virtue of his office, to em¬ 
ploy another to .sell a substantial 
part of corporation's properly.— 
Horowitz V. S. Slater & Sons, 164 N. 
E. 72, 265 Mas.s. 143, followed In Con¬ 
nelly V. S Slater & Sons, 164 N.E. 77, 
265 Mass. 155. 

96. Md.—Northern Cent. R. Co, v. 
Baslian, 15 Md. 494. 

N.Y.—Lee v. Pittsburgh Coal, etc., 
Co., 56 How.Pr. 373, affirmed 75 N. 
Y. 601. 

14a C.J. p 430 note 74. 

Freaident of real estate company 
has authority to employ agent to 
negotiate sale of building listed with 
it for sale.—Southeastern Land Co. 
V. Jonnard, 249 S.W. 789, 198 Ky. 
604. 

97. Mo.—Truskett v. Rice Bros. Live 
Stock Commn. Co., App., 180 S.W. 
1048. 


981 Ill.—Hadley v. Union Trust & 
Savings Bank. 226 Ill.App. 170, 174, 
citing Corpus JTnris. 

14a C.J. p 430 note 76. 

Brokerage contract 

A vice president of corporation has 
no Inherent power to bind it by bro¬ 
kerage contract. 

Minn.—Thompson v. North Star 
Muskrat Farm, 236 N.W. 461, 183 
Minn. 314. 

Tex.—Dallas Joint Stock Land Bank 
of Dallas v. Colbert, Civ App, 98 
S.W.2d 239, reversed on other 
grounds, Com.App, Bank of Dal¬ 
las. 102 SW2d 1031, 129 Tex 235 
99. Conn.—Safford v. Morris Metal 
Products Corporation, 118 A. 37. 97 
Conn. 650. 

Ill —Hadley v. ITnIon Trust & Sav¬ 
ings Bank. 226 III App 170, 174, 
citing Corpus Juris. 

14a C.J. p 430 note 77. 

Apparent authority 

The fact that vice president of 
real estate company bus authority to 
receive rents and to arrange for 
writing insurance and for making re¬ 
pairs, does not create in him ap¬ 
parent authority to employ agents to 
sell company’s real estate—Bartels 
V. Pequot Real Estate & Investment 
Co.. 227 P. 670. 76 Colo. 29. 

1. Ky —Union Motor Co. of Paducah 
V. Taylor, 267 S.W. 170, 206 Ky 
398. 

Or—Lane v National Ins. Agenc>, 
37 P 2d 365, 148 Or. 589. 

8 . N.Y.—Stone v. IT. S. Title Guar¬ 
anty. etc., Co., 144 N.Y.S. 849, 159 
App.Div. 679. 

14a C.J. p 480 note 79. 

3. Pa.—McAllister v. Pittsburgh 

Water Heater Co., 65 Pa.Super. 622. 

4i Md.—Carroll v. Manganese Steel 
Safe Co., 78 A. 665. Ill Md. 252. 
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Ratification generally see supra §S 
1014-1023. 

5. Or.—Hamilton v Hamilton Mam¬ 
moth Mines, 223 P. 926, 110 Or. 
546. 

Presumptions generally see supra SS 
1014-1023. 

Presumption held rebutted 

Any presumption that assistant 
secretary and general manager of 
corporation had authority to bind it 
by contract to pay commission to 
broker for procuring pur«‘haser of 
entire corporate assets is held re¬ 
butted by his denial of authority .so 
to do.—Trulock v Kings County Iron 
Foundry. 215 N.Y.S 587, 216 App. 
Div. 439. 

6. Wis —Koenig v. George Loge- 
mann * Sons Co.. 176 N.W. 58. 170 
Wis. 619. 

7. N Y,— Connell v Ernst-Marx- 
Nathan Co, 71 N.Y S 313, 35 Misc. 
133—I’armclee v Associated Phy¬ 
sicians, etc . 30 N Y.S. 260, 9 Misc. 
458 

14a C.J. p 430 note 82. 

Directors* duty to investigate nnan- 
thorised employment 

Where treasurer’s authorization 
from board of directors to continue 
negotiations for sale of certain cor¬ 
porate property did not include au¬ 
thority to employ a broker to assist 
him, directors were not charged with 
his unauthorized act in emplo>ing 
such a broker on the theory that they 
were hound to keep informed us to 
progress of affairs placed in hands 
of treasurer, since, unlt>.^s put on in¬ 
quiry, they had no duty to investi¬ 
gate whether, in exercising his pow¬ 
ers, he had exceeded his authority. 
—fedelstone v. Salmon Fulls Mfg. Co., 
150 A. 645, 84 N.H. 315. 
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authority is conferred on him, cither expressly or 
impliedly.® The treasurer has no authority to make 
an agreement, contemplating the issue of treasury 
stock as a commission to one bringing about a pur¬ 
chase of such stock by any third person.^^ 

e. By General or Managing Agent 

(1) In general • 

(2) Terms of contract 

(1) In General 

In the absence of express limitations, a general or 
managing agent of a corporation has authority to hire 
such employees as are usual and necessary In conducting 
the corporate business of which he is in charge. One em¬ 
ployed by a general agent having apparent authority to 
employ him Is not bound by secret limitations on the 
agent’s authority. 

Except where the power of employing servants 
and agents is expressly vested in the board of di¬ 
rectors or Irustccs,!® an officer or agent who has 
general control and management of the corix)ra- 
tion’s business or a specific part thereof, may bind 
the corporation by the employment of such agents 
and employees as are usual and necessary in the 


conduct of such business but he cannot employ 
an agent in a transaction which is not within the 
scope of the business he is authorized to transact.^2 

Approval, Under some provisions a contract of 
employment made by the general manager is not 
binding on the corporation until it is approved by 
certain superior officers; unless there is a custom to 
the contrary, or the contract is ratified by the cor- 
poration.13 However, it has been held that a char¬ 
ter provision making a general agent’s appointment 
of a subagent subject to the approval of the officers 
of the company does not make such approval a con¬ 
dition precedent to such appointment, but merely re¬ 
serves to such officers a supervisory control, and 
until they by some act intervene and nullify the 
contract, the appointment is valid and binding on 
the company.i'^ 

Private restrictions on authority. One employed 
by a general manager who has apparent authority 
to enter into the contract of employment is not 
bound by private restrictions on manager’s authori¬ 
ty to employ unless he has notice of them.^S 


8 . Mas.s.—DHstol County Sav. Bank 
V. Keavy, 128 Mass. 298. 

Anthoxlty heia not conferred 

The general authority conferred on 
treasurer of corporation by its by¬ 
laws to act as Its general ugont and 
to superintend its affairs docs not 
give him power to employ a broker 
to close out corporate busines.s, nor 
is he invested with such power by 
resolution of board of directors au¬ 
thorizing him merely to continue 
previous negotiations looking to 
sale of corporate business.—Kdel- 
stone V. Salmon Falls Mfg. Co., 150 
A. 645. 84 N.H. 315. 

9. N.Y.--H 1 II V. Troegerllth Tile Co.. 
154 N.Y.S. 535. 168 App.Div. 639. 

10. Wash.—^''rancis v. Spokane Am¬ 
ateur Athletic Club, 102 P. 1032, 
54 Wash. 188. 

14a C.J. p 430 note 85. 

11. Cal.—Grev© v. Taft Realty Co., 
281 P. 641, 101 Cal.App. 343. 

La.—Decker v. Slidell Motor Sales 
Co., 135 So 671, 17 Lu.App. 616. 
Pa.—Murphy v. Beverly Hills Realty 
Corporation, 98 Pa.Super. 183. 

S.D.—Stablein v. Hutterische Gem- 
einde, 189 NW 312. 45 S.D. 518. 
Tex.—Crosby County Cattle Co. v. 
Davis, Civ*App., 28 S.W.2d 1098, er¬ 
ror dismissed. 

W.Va.—Pedicord v. Elm Grove Min¬ 
ing Co.. 167 S.E. 89. 91. 110 W.Va. 
116, citing Oorpns Jnrls. 

14a C.J. p 430 note 86. p 61 note 80. 
Power of managing officer or agent 
to employ attorneys see infra 8 
1061. 

Power of president as general man¬ 


ager to hire employees see supra 
8 1048 b. 

Power of vice president ns general 
manager to hire employees see su¬ 
pra 8 1048 c. 

Particular employmsats held author- 
I ized 

(1) The general manager of a cor¬ 
poration engaged in buying and sell¬ 
ing poultry has authority to author¬ 
ize an agent to buy poultry for the 
corporation.—Willis v. Ozark Poul¬ 
try & Egg Co., Mo.App., 235 S.W\ 
476. 

(2) A contract for employment of 
regional representative entered into 
by newspaper company’s advertis¬ 
ing manager with approval of execu¬ 
tive committee having general su¬ 
pervision of company’s affairs in ab¬ 
sence of directors, is binding on cor¬ 
poration.—Palmer v. New York Her¬ 
ald Co.. 239 N.Y.S. 619, 228 App Div. 
176. 

Contract to pay for sorvioos 

A regional manager who has au¬ 
thority to employ agent necessarily 
has Implied authority to contract to 
pay for the services to be rendered 
--Wakefield, Fries & Co. v. Sherman, 
Clay & Co., 17 P,2d 319, 141 Or. 270. 
Signing contract as vloo prosidont 
Where’ one has authority as gen¬ 
eral manager to enter into contracts 
of employment, the fact that he 
signs a contract of employment as 
vice president is Immaterial.—Union 
Motor Co. of Paducah v. Taylor, 267 
S.W. 170, 206 Ky. 398. 

Assumption as to authority 
An employee, who was employed 
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by corporation’s district superintend¬ 
ent to work at specified hourly wage 
six hours per day and six days per 
week, could not assume that superin¬ 
tendent had "apparent authority" to 
permit him to work overtime with 
I implied contract to pay for services, 
I and hence employee was not enti¬ 
tled to recover for alleged overtime. 
—Humble Oil & Refining Co v. Wood, 
Tex.Civ App, 94 S.W.2d 673. 

la. Cal.—Rattray v. Wickersheim 
Jmpl. Co., 171 P. 964, 36 Cal.App. 
253. 

amploylng agsnt to ssll oorporats 
stock or property 

(1) One employed "as general 
manager, to employ the necessary 
help as might appear to be beneficial 
to the proper conduct of the com¬ 
pany," was not lher(*by necessarily 
authorized to employ one to sell 
stock of the corporation —Zarriello 
V. U-Need Ice Co., 191 N.Y.S. 207. 
209. 

(2) A general manager of manu¬ 
facturing corporation has no author¬ 
ity. by virtue of his office, to employ 
another to sell substantial part of 
corporation’s property.—Horowitz v. 
S. Slater & Sons, 164 N.E. 72. 265 
Mass. 143, followed In Connelly v. 
S. Slater A Sons. 164 N.E. 77. 266 
Mass. 156. 

13. Mo.—Skene v. Union Casualty, 
etc., Co., 91 Mo.App. 120. 

14b Ga.—Cotton States L. Ins. Co. 
V. Mallard, 57 Oa. 64. 

16b Miss.—^Allen Gravel Co. v. Nix. 
93 So. 244, 129 Miss. 809. 
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(2) Terms of Contract 

In the absence of express IlmItatlonSr a general man¬ 
ager having power to employ may make a contract of 
employment on any terms which are reasonable under 
the circumstances. 

Where the general manager has power to employ 
and discharge, and no limitation is placed on his 
authority, he may make a contract of employment 
on any terms which are reasonable in the light of 
the circumstances under which it is made,^® as in 
regard to the amount of compensation to be paid.^^ 

Length of time of employment. In the absence of 
express limitations, a manager has authority to hire 


an employee for such a period as is customary or 
proper under the circumstances,such as for a 
ycar,i® for the season,2® or for two seasons.®*^ 
However, unless he is either expressly authorized, 
or held out as having such authority, he cannot 
make a contract of employment for a long future 
period,22 such as for three^^ or nearly four^^ years, 
although the contract is not rendered invalid by the 
mere fact that the employment extends beyond the 
term of the manager’s own employment,^® especial¬ 
ly w'herc it is made under specific directions, or 
where there is no abuse of the manager’s authority 
and no fraud practiced, and where the contract is 


N.C.—Strickland v. S. H. Kresa & 
Co.. 112 S.E. 30, 183 N.C. 634. 

Pa.—Murphy v. Beverly Hills Realty 
Corporation, 98 Pa-Super. 183 
Tex.—Phcpnix Furniture Co. of Port 
Arthur V. Kay, Clv.App., 10 S.W.2d 
422, error dismissed. 

Knowlcdg:e or notice of restrictions 
f^enerally see supra 8 997. 

16. Lia—Kramer v. Dixie Laundry 
Co.. 8 Ln App., Orleans. 284. 

Wash.—Slocum v. Seattle Taxicab 
Co., 121 P. 67, 67 Wash. 220, 39 L. 
UA..NS, 435. 

Terms of contract generally see su¬ 
pra 8 1047. 

Sxchangs of stock 

A general manager In full charge 
of corporation, ns such, has appar¬ 
ent authority to enter into contract 
on behalf of corporation whereby he 
agrees to exchange certain shares of 
corporate stock and other party 
agrees to enter into corporation’s 
ser^ ice —Mead v. Detroit-Traverse 
Realty Co.. 232 N.W. 356, 261 Mich 
478. 

PurBlsliiiig moBsj to rsdesm om- 
ployse’s property 

A superintendent of mining opera¬ 
tions who employs another to haul 
coal for company generally, has no 
implied power to bind it by a prom¬ 
ise. in addition to that for regular 
compensation, to furnish employee 
money sufficient to redeem from ex¬ 
ecution and levy teams with which 
he proposes to work —Napier v. 
Moaena Coal Co.. 103 S.E. 125, 86 W. 
Va. 220. 

17. Wash.—Chilcott v. Washington 
State Colonization Co., 88 P. 113. 
46 Wash. 148. 

14a C.J. p 431 note 9<&. 

SesolutloB as not rsstrleti&g BMa- 
agsr’s anthorlty 

A resolution of board of directors 
authorizing employment of certain 
class of employees, at certain rate 
of compensation, does not preclude 
managing officer from hiring other 
employees on same terms.—Hardy v. 
Tittabawassee Boom Co., 17 N.W. 
286, 62 Mich. 45. 


Boans 

A sales manager has no authority 
to bind corporation to pay one em¬ 
ployed by him bonus based on per¬ 
centage of corporation’s profits.— 
Noyes v. Irving Trust Co., 294 NTS. 
2, 260 App.Div. 274, affirmed 11 N.E. 
2d 323, 275 N.Y. 620. 

Zacreased compeasatloa 

The act of manager of corporation 
in writing letter to person in charge 
of local agency concerning increase 
in compensation of employee work¬ 
ing under local agency was act of 
corporation, as respects employee’s 
right to Increased compensation.— 
Fey V. Loose-Wiles Biscuit Co, 75 
P.2d 810, 147 Kan. 31. 

18. Iowa.—Reupke v. D. H. Stuhr, 
etc.. Gram Co.. 102 N.W. 509. 126 
Iowa 632. 

14a C.J. p 431 note 96. 

19. AV.Va.—Pcdicord v. Elm Grove 
Mining Co.. 157 S.E 89, 110 W.Va 
116. 

14a C.J. p 431 note 97. 

Appareat aathority of partlealar 
maaagers 

(1) The general manager of one of 
chain of .stores operated by corpo¬ 
ration has apparent authority to em¬ 
ploy clerk in store for term of one 
year.—Strickland v. S H. Kress & 
Co., 112 S.E. 30. 183 N.C. 634. 

(2) The general manager of min¬ 
ing corporation having management 
and control of its mining business, 
including employment of laborers 
used in such business, has apparent 
authority to employ such laborers by 
year.—Allan Gravel Co. v. Nix, 93 
So. 244. 129 Miss. 809. 

VadlBOlosad lliaitatioas oa aathority 

Where general manager of specific 
part of corporation’s business has 
apparent authority to hire employees 
for term of one year, employees thus 
hired are not affected by undisclosed 
limitations on his authority pro¬ 
hibiting him from making contracts 
of employment for more than a 
month. 

Miss.—Allen Gravel Co. v. Nix, 93 
So. 244, 129 Miss. 809. 
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N.C.—Strickland v S. H. Kress A 
Co.. 112 S.E. 30, 1^3 N.C. 534. 

20. Mich.—Ceedcr v H. M. Loud, 
etc.. Lumber Co., 49 N.W. 676, 86 
Mich. 541, 24 Am S.R. 134. 

14a C.J. p 431 note 98 

21. U.S.~Jenklns SS Co. v. Pres¬ 
ton. Ohio, 186 F. 609, 108 C.C.A. 
473. 

14a CJ. p 431 note 99.—" 

22. Ala.—Alabama Mills v. Smith, 
186 So. 690, 703, 237 Ala. 296. cit¬ 
ing Corpiui Juris. 

Tex—Leak v. Halaby Galleries. Civ. 

App.. 49 S.W.2d 858, error refused. 
14a C J. p 431 note 1. 

Vaasaal aad satraordlaary period 

(1) “The general manager . . 

unless expressly or impliedly author¬ 
ized, cannot bind the corporation to 
a contract of employment for a 
length of time which is unusual and 
extraordinary ”—Beall v. Morgan¬ 
town & Kingw'ood R. Co, 182 S.E. 
295, 116 W Va 515—Pedicord v Elm 
Grove Mining Co., 157 S.E 89, 90, 
110 W.Va. 116 

(2) Thus, he cannot agree to hire 
an employee as long as the latter’s 
work IS satisfactory —Beall v. Mor¬ 
gantown & Kingwood R. Co, supra. 

23. Mich.—Laird v. Michigan Lu¬ 
bricator Co.. 116 N.W. 634, 163 
Mich. 52. 17 L.RA.,N.S., 177. 

14a C.J. p 431 note 2. 

2A Tex.—Leak v. Halaby Galleries, 
Civ.App., 49 S.W.2d 868, error re¬ 
fused. 

2A W Va —Stewart v. Blackwood 
Electric Steel Corporation, 130 S. 
E. 447, 100 W.Va. 331. 

Vhets aad oiroaustaaoss to ho eoa^ 
sidorod 

Whether general manager whose 
I term of office continues for only one 
year has power to make contract of 
employment for more than a year 
’’depends upon the by-laws defining 
his powers and duties, the character 
of the business placed under his 
management, and his practical op¬ 
eration thereof with the assent of 
the directors.”—Stewart v. Black¬ 
wood Electric Steel Corporation, su¬ 
pra. 
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definite in terms, duly accepted, and the work en¬ 
tered on.26 So, also, a general or managing agent 
cannot make a contract of employment for life,^*^ 
even in the case of an injured employee,^8 unless it 
is customary to do so.^® 

§ 1049. - Employment by Stockholders 

A stockholder has no power to hire employees for 
the corporation unless authority to do so has been special¬ 
ly conferred. 

Unless authority to do so is specially conferred, 
a stockholder has no authority to employ persons 
to render services for the corpr)ration.3l It has 
been held, howeVer, that the failure of the president 
of the board of directors, after being fully informed 
of the facts, to object to the action of the stock¬ 
holders in appointing an agent amounts to an ac¬ 
quiescence by him in such appointment.^^ 


§ 1050. -Medicalor Surgical Attendance; 

Board and Lodging 

a. In general 

b. Emergency cases 

c. Railroad officers and agents 

a. In General 

While It has been held that the general agent or 
manager of a corporation may employ medical or surgi¬ 
cal attendance for Injured employees, ordinarily the cor¬ 
poration Is not liable for such services engaged on Its 
behalf by Its general officers or agents without special 
authority unless It ratifies or is estopped to deny the 
officer's or agent's authority to Incur the liability. 

While there is authority to the effect that a gen¬ 
eral agent or manager of a corporation has author¬ 
ity to employ surgical and medical attendance for 
an employee injured in the line of his employ¬ 
ment,33 especially where such general agent or 
manager has on other similar occasions made such 
contracts,34 the general rule is that a corporation 


26. W.Va.—Mc-Giiire w Old Sweet 
Springs Co., 79 S.K. 350, 73 W.Va. 
321. 

14a C J. p 432 note 3. 

27. If.S.—CJeneral Paint Corporation 
V. Kramer, C.C A Okl.. 57 P.2d 698, 
certiorari denied Kramer v. Gen¬ 
eral Paint Corporation, 63 S.Ct. 10, 
287 IT.S. 605, 77 L Ed. 626. 

14a C.J p 432 note 6. 

2& Mioh—Muxson v. Michigan 
Cent. n. Co., 75 K.W. 459, 117 Mich. 
218. 

14a C J. p 432 note 7. 

29 . Miss—Jackson v. Illinois Cent. 
R. Co., 24 So. 874, 76 Miss. 607. 

aa N.Y.—Harrison v. Kepetti, Inc, 
164 N.y.S. 257, 177 App.Div. 480. 
reversing J60 N.Y.S. 1018. 

31. Cal.—Brown v. Valley View 
Min. Co. 60 I». 424, 127 Cal. 630. 

Ill.—See (larmire v. McDonough & 
Co., 197 Ill.App. 527. 

N.Y.—Harrison v. Repettl, Inc., 164 
N.Y.S. 257, 177 App Div. 480, re¬ 
versing 160 N.Y.S. 1018. 

Power of stockholder to employ at¬ 
torney see infra li 1051. 

Powers of stockholders generally see 
supra §§ 1003-1004. 

Rights of stockholders as to man¬ 
agement of corporate affairs gen¬ 
erally see supra §S 495-498. 

Vo ooBtraotnal relatloa with oorpo- 
ration 

Plaintiff's oral understanding with 
corporation's stockholder held not to 
constitute such a contractual rela¬ 
tion with corporation as would enti¬ 
tle him to a money Judgment against 
it for work done in filling and level¬ 
ing land owned by corporation.— 
Sullivan v. O'Dea Realty Corpora¬ 
tion, 274 N.Y.S. 760, 163 Misc. 634. 
32. Ky.—Paducah, etc.. Ferry Co. v. 


Robertson, 171 S.W. 171, 161 Ky 
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33. N J.—Tyrrell v. Standard Under- 

gr<»und Cable Co., 160 A. 763, 10 N. 

J.Misc. 807. 

Superintendent 

(1) A “superintendent, who was 

the manager in charge of the plant 
at the time of the accident . . . 

as such, would have a right to bind 
the company" for medical services 
to the injured employee.—Tyrrell v. 
Standard Underground Cable Co., su¬ 
pra. 

(2) A superintendent of a con¬ 
struction outfit having entire charge 
of the work has implied authority 
to authorize physicians to adminis¬ 
ter to an injured employee.— Miller 
V. Cornell-Young Co., 122 S.E. 383, 
187 NC. 550. 

Secretary of a corporation in com¬ 
plete charge of Its business may bind 
the corporation by contracting with 
a physician to treat an injured em¬ 
ployee—Greensfelder v. Witte Hard¬ 
ware Co., 175 S.W. 275, 189 Mo.App. 
576. 

Power of president 

(1) The president of a commercial 
or manufacturing corporation has 
Implied authority to employ surgical 
and medical attendance for an em¬ 
ployee injured In the line of his em¬ 
ployment—Newberry v. Missouri 
Granite, etc., Co., 163 S.W. 570, 180 
Mo.App. 672—Weinsherg v. St. Louis 
Cordage Co., 116 S.W. 461, 135 Mo. 
App. 553—14a C.J. p 433 note 32. 

(2) This is BO, even though the 
employee was not injured through 
the negligence of the corporation. 
—Weinsberg v. St Louis Cordage 
Co., supra. 

(3) The- president, however, has 
no authority to bind the corporation 
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in this respect where the employee's 
illness does not arise out of or in the 
course of hts employment —Dono¬ 
hue V. Nash Sales Corporation, 137 
A. 891, 5 N.J Misc 692. 

Authority presumed 

(1) In an action against a busi¬ 
ness corporation for physician's serv¬ 
ices rendered to its employees, an in¬ 
struction that the Jury might pre¬ 
sume that Its vice president and gen¬ 
eral manager had authority to con¬ 
tract on its behalf with plaintiff for 
such services was proper,—Hasler 
V. Ozark Land, etc., Co., 74 S.W. 465, 
101 Mo.App. 136. 

(2) The presumption arises that 
the general superintendent of a min¬ 
ing company, in full charge of its 
affairs and property, is authorized to 
secure the removal to a hospital and 
the nursing of a miner injured by 
machinery which the superintendent 
was engaged in operating.—Mt. Wll- 

I son Gold, etc., Min. Co. v. Hurbridge. 

I 63 P. 826, 11 Colo.App. 487. 

Vmployee ill In strange community 

Where branch manager of retail 
mercantile corporation became seri¬ 
ously ill in strange •community with¬ 
out funds to defray medical expenses, 
corporation’s vice-president and gen¬ 
eral manager had implied authority 
to bind it by employing physician to 
treat branch manager.—State ex rel. 
Electric Household Stores v. Hostet- 
ter, 89 S.W.2d 28. 338 Mo. 79. quash¬ 
ing certiorari Cameron v. Electric 
Household Stores, 78 S.W.2d 548, 231 
Mo.App. 889. 

34. Mo.—Freeman v. Junge Baking 

Co., 103 S.W. 665, 126 Mo.App. 124. 

••A supetlntendent . . . who on 

previous occasions had employed the 
physician, such previous 

acts [being] recognized by the cor- 
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is not bound to pay for medical or surgfical attend¬ 
ance furnished to its sick or injured employees 
when such services arc incurred on its behalf by its 
general officers or agents,^5 unless it ratifies,36 or 
is estopped to deny,37 the authority of the officer 
or agent to incur such liability, or unless the offi¬ 
cer or agent is expressly or impliedly authorized to 
contract for such services ;33 and, although such 
authority may be implied from custom or usagtf;33 
the mere fact that the corporation has in a few 
instances paid for such services does not establish 
its liability on such contracts by custom or us¬ 
age.^® This general rule has been held to apply, 
regardless of the severity of the injury and it is 
especially applicable where the employee has been 
injured outside the line of his duties,^2 or Jn the 
absence of any showing as to the sickness or injury 


being the result of the company’s negligence, or as 
to the nature of the injured person’s employment, 
the extent of his injuries, or of any emergency ren¬ 
dering him unable to care for himself.^3 Where, 
however, the employee's injury is caused through 
the negligence or other fault of the corporation, 
medical or surgical attendance may be employed by, 
or on the authority of, the general officers or agents 
of the corporation.^^ 

Subordinate agents and others. Except in cases 
of emergency considered in subdivision b of this 
section, subordinate officers and agents of a corpo¬ 
ration have no authority to engage on its behalf 
medical aid for injured employees;^® and this is 
especially so where the employee has been injured 
outside the course of his employment.^® A corpo- 


poration, was authorized to bind the 
(‘orporatlon for services rendered by 
a physician to an Injured employee.” 
—Amerada Petroleum Corporation v, 
Stricklin, 28 P.2d 162. 164 Okl. 121. 

3B. Ind.—Cushman v Cloverland 
Coal, etc., Co., 84 N E. 769, 170 Ind. 
402, 127 Am S.U. 402, 16 L..R.A.,N. 
S.. 1078. 

14a C.J. p 432 note 16. 

“There is no such implied author¬ 
ity [to bind the corporation by con¬ 
tract for medical services to an in¬ 
jured employee] ex vi termini mana- 
*fer, superintendent, or even presi¬ 
dent of a mnnufat tuHnp or commer¬ 
cial establishment ”—Mahono v. P. 
E. Harris & Co.. 6 Alaska 119, 124. 

snfllcloat rsasoa is to be found 
in the fact that there is nothing in 
tho nature of the ordinary employ¬ 
ment to prevent an employee from 
being Just ns capable, save for the 
difference in financial position (which 
the common law regards of no mo¬ 
ment). to supply himself with the 
necessary aid, as the employer is to 
supply him.”—Sheehan v. Elliott 
Mfg. Co., 14B A. 139. 140, 83 N.H, 
542. 71 A.Ij.K. 633. 

HlBistsrlal offloars and agents 
Pa.—Hahnemann Hospital v. Golo 
Slippor Co., Super., 5 A.2d 605. 

“It is the general rule that the 
ministerial olflcers and agents of 
business corporations have no Im¬ 
plied power to engage on behalf of 
the corporation medical aid and oth¬ 
er attendance for injured employees.” 
—Wagner v. West Penn Power Co., 
168 A. 478. 479. 110 Pa.Super. 221. 

Fartioular oficers or agents held 
not to have implied authority to em¬ 
ploy ordinary medical or surgical at¬ 
tendance for Injured employees: 

(1) Superintendent or general 
manager of a mining corporation.— 
New Pittsburgh Coal, etc., Co. v. 
Shaleg, 68 N.K. 87, 25 Ind.App. 282 
—14a C.J. p 433 note 34. 


(2) Superintendent or manager of 
a business corporation. 

Alaska.—Mahono v, P. E. Harris & 
Co., 6 Alaska 119 

K.H.—Sheehan v. Elliott Mfg. Co.. 
145 A. 139, 83 N.H. 542, 71 A.L.R 
633. 

14a C.J. p 433 note 35. 

(3) Superintendent or manager of 
a manufactuiing corporation.—Ma- 
hone v. P. E. Hams & Co, 6 Alaska 
119—14a C J. p 433 note 36. 

(4) Foreman—Sheehan v. Elliott 
Mfg. Co., 145 A. 139, 83 N.H. 642, 71 
A.L.R. 633—14a C J. p 433 note 37. 

A oirculatioa manager of a news¬ 
paper company having charge of 
newsboys has no authority to obli¬ 
gate the company for medical serv¬ 
ices rendered to a spectator injured 
at a newsboys* ball game.—North* 
Louisiana Sanitarium v. Serio. 130 
So. 646, 15 La.App. 123. 

36. Alaska.—Mahone v. P. B. Har¬ 
ris & Co., 6 Alaska 119. 

14a C.J. p 432 note 17 
Ratification generally see supra §§ 
1014-1023. 

37- Conn.—Taylor v. C. M Robert- 
.«5on Co., 83 A. 534, 85 Conn. 504. 
R.l.—Ward v. Samuels. 93 A, 649, 37 
R.l. 438, Ann.Cnsl9l8.\ 783. 

14a C.J. p 432 note 18. 

Estoppel of ct»rporation generally 
see supra S 1011. 

38. Alaska.—Mahone v. P. E. Har¬ 
ris & Co., 6 Alaska 119. 

N.H.—Sheehan v. Elliott Mfg. Co., 
145 A. 140, 83 N.H. 542, 71 A.L R. 
633. 

14a C J. P 432 note 19. 

39. Conn.—Swazey v. Union Mfg. 
Co., 42 Conn. 556. 

40. Ala.—Mobile, etc., R. Co. v. Jay. 
61 Ala. 247. 

14a C.J. p 433 note 21. 

41. Ind.—Soufwine v. McRoy Coal 
Works, 85 N.E. 782. 42 Ind.App. 

868 . 


42. Alaska.—Mahone v. P, E. Har¬ 
ris & Co.. 6 Alaska 119. 

14a C.J p 433 note 23. 

A material consideration 

“The fact that the employee was 
not injured while acting in the course 
of his employment for the corpora¬ 
tion is a material consideration in 
support of the denial of authority on 
the part of corporate officers or 
agents to employ medical attend¬ 
ance.*’—Wagner v. West Penn Pow¬ 
er Co., 16b A. 478, 479, 110 Pa.Super. 
221 . 

43. Ind —Cushman v. Cloverland 
Coal, etc., Co , 84 N E 789, 170 Ind. 
402, 127 Am S.R. 391, 16 L.R.A.,N.S . 
1078. 

44. Mont.—Spelman v. Gold Coin 
Min., etc, Co, 66 I* 697, 26 Mont 
76, 91 Am S R. 402. 55 L.R.A. 640. 

14a C.J. p 433 note 30. 

The president and general manager 
of a, < i>’*poration has authority to 
bind it to pay for medical services 
rendered by a physician in attending 
one of Its employeG.s hurl in the 
course of his w’ork through the negli¬ 
gence of the corporation—Evans v. 
Marion Min. Co.. 75 S.W. 178, 100 
Mo.App. 670. 

45. Pa.—Hahnemann Hospital v. 

Golo Slipper Co., Super., 5 A.2d 
605. 

Partienlar agents held unauthor¬ 
ized to engage medical services for 
injured employees on behalf of cor¬ 
poration: 

(1) Stenographer and clerk.—Pro¬ 
ducers* Oil Co. v. Green, Tex.Civ.App , 
212 S.W. 68. 

(2) District manager of commer¬ 
cial department of corporation whose 
duties wore confined to the collection 
of accounts.—Wagner v West Penn 
Power Co., 168 A. 478, 110 ra.Super. 
221 . 

46. Pa.—^Wagner v. West Penn Pow¬ 
er Co., supra. 
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ration, of course, is not liable for medical services 
allegedly incurred on its behalf by one who is nei¬ 
ther its employee nor its agents^ 

Hospital services, A corporation is liable for 
hospital charges for the care of a person injured 
through instrumentalities used by it, where its offi¬ 
cers and agents with ostensible authority direct the 
hospital authorities to take charge of such person 
and to continue the services, although no legal or 
moral obligation rests on the corporation to care 
for him.4* An assistant to the general manager, 
with authority to look after the corporate interests, 
has ostensible authority in the absence of the man¬ 
ager to contract in an emergency for such hospital 
services,4and the company’s chief surgeon has 
such authority to direct a continuance of such serv¬ 
ices. Where, however, surgical services are ren¬ 
dered in a hospital before any instructions therefor 
are given by any officers of the corporation, and 
there is nothing to show that the corporation is 
otherwise legally liable to pay for such services by 
reason of any negligence on its part, it is not liable 
for such services, although they are necessary to 
save the life of the person injured.^® 


b. Emergency Caaea 

Aeeordino to tome authoritlM, whara a corporation 
la engagad in buainaaa hazardoua to its amployeaa, tha 
highaat officer or agant praaant at the time an employee 
It BO eeriouely injured at to require immediate medical 
or turgical attendance may bind the corporation by em¬ 
ploying Buch attendance at it immediateiy required. 

In some jurisdictions it is held that where a com¬ 
pany is engaged in a business dangerous or haz¬ 
ardous to its employees, in case of an accident of 
such a serious character that the injured employee 
stands in need of immediate medical or surgical at¬ 
tendance, the highest officer or agent of the com¬ 
pany present at the time, even though he is a sub¬ 
ordinate, has, from the necessities of the case, au¬ 
thority to represent the company and to bind it by 
the employment of a physician or surgeon for such 
immediate medical or surgical services and care as 
arc required and it has been held that the rule 
is not applicable to those lines of employment which 
do not subject the employee to unusual hazards and 
dangers.®^ As this rule is, however, one required 
by an emergency rather than one based on any gen¬ 
eral legal principle,53 the authority of an officer, 
with limited powers, extends no further than the 
emergency demands,54 and hence does not extend 
to services rendered after the emergency has pass- 


47 . La.—^North Louisiana Sanitari¬ 
um V. Serlo, 130 So. 646, 16 La.App. 
123. 

48 . NC.—Miller v. Cornell-Young 
Co., 122 S.E. 383, 386, 187 N.C. 650, 
quoting Corpus Juris. 

14a C.J. p 434 note 44. 

Authority presumtd 

The general superintendent of a 
mining company having full charge 
of its affairs is presumed to have 
authority to secure the removal to 
a hospital and the nursing of a 
miner injured by machinery operated 
by the superintendent.—Mt. Wilson 
Gold, etc., Min. Co. v. Burbrldge, 53 
P. 826, 11 Colo.App. 487. 

Factors ou which authority dspsnds 
An agent’s authority to bind the 
corporation for the payment of an 
Injured or sick employee’s hospital 
expen.ses depends, inter alia, on the 
agent’s and employee’s position with 
relation to the corporation, and on 
the time, place, and manner of the 
employee’s injury or illness as bear¬ 
ing on the existence of an emergen¬ 
cy.—Hahnemann Hospital v. Qolo 
Slipper Co., Pa.Supcr., 5 A.2d 605. 

49 . Cal.—Rich v. Edison Electric 
Co.. 123 P. 230, 18 CaLApp. 354. 

N.C.—^Miller v. Cornell-Young Co., 
122 S.E. 383, 386, 187 N.C. 560, 

quoting Corpus Juris. 

60i Cal.—Rich v. Edison Electric 
Co„ 123 F. 230, 18 Cal.App. 354. 


51. N.II.—Sheehan v. Elliott Mfg. 
Co., 146 A. 139. 83 N.H. 542, 71 A. 
LR. 133. 

14a C.J. p 433 note 39. 

Authority of agent to procure medi¬ 
cal or surgical assistance in cases 
of emergency generally see the ti¬ 
tle Agency § 105 d (2). 

Railroad officers or agents see infra 
9 1050 c (2) (b). 

Bsason for ruls 

’’There has been • • • a diversi¬ 
ty of opinion as to the grounds upon 
which the doctrine rests. Courts 
holding to the rule have sometimes 
sought to Justify it as based on a 
duty imposed upon the eni})loyor by 
the broad principles of humanity and 
justice . . . and sometimes as 

founded on some advantage to the 
agent’s employer, such as the speedy 
recovery of its skilled servants 
. . . or lessened damages in case 

of possible liability. . . . Other 

courts recognize the rule as one ‘re¬ 
quired by an emergency, rather than 
one based on any general legal prin¬ 
ciple* ... a ground which, it has 
been said, is ’not entirely easy to 
support.’ . . . All the courts, 

though they differ widely as to its 
rationale, treat the doctrine as ex¬ 
ceptional.'*—Sheehan v. Elliott Mfg. 
Co., 145 A. 139, 141, 83 N H. 642, 71 
A.L.R. 633. 

Prluolple applloabU Irretpeotlve of 
fault 

This “principle is generally held to 
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be applicable irrespective of the fault 
of elthor the defendant f^^orporatkin] 
or the injured person.’’—Sheehan v. 
Elliott Mfg. Co., 145 A. 139. 140. 83 
N.H. 642, 71 A.UR. 638. 

*'Zt la only whtu there la no rela¬ 
tive or frleud preaeut willing to help 
the sick or injured employe, at a time 
of urgent necessity, that the duty 
and authority rests upon the em¬ 
ployer, acting by its highest repre¬ 
sentative present, to render assist¬ 
ance.’’—Cushman v. Cloverland Coal, 
etc., Co., 84 NE. 759. 170 Ind. 402. 
406, 127 Am.SR. 391, 16 L.R.A.N.S., 
1078. 

14a C.J. p 433 note 39 [b]. 

52. N.H.—Sheehan v. Elliott Mfg. 
Co.. 145 A. 139, 83 N.H. 542, 71 
A.L.R. 633. 

14a C.J. p 434 note 40. 

6A Neb.—Salter v. Nebraska Tel. 
Co., 112 N.W. 600, 79 Neb. 373. 13 
L.R.A..N.S., 646. 

54 . Neb.—Salter v. Nebraska Tel. 
Co, supra. 

N.H.—Sheehan v. Elliott Mfg. Co.. 
146 A. 139. 83 N.H. 642, 71 A.L.R. 
633. 

Pa.—Wagner v. West Penn Power 
Co., 168 A. 478. 110 Pa.Super. 221. 
Wash.—Vanderbogei v. Campbell Mill 
Co., 144 P. 906, 82 Wash. 602, L.R. 
A.1916C 808. 
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ed,65 or to the employment of additional physicians 
for assistance and consultation.^^ ' 

c. Railroad Officers and Agents 

(1) In general 

(2) Subordinate employees 

(1) In General 

At a general rule, a railroad corporation Is bound to 
pay for medical or surgical attendance, board, lodging, 
etc., furnished to Its employees Injured in the line of 
duty when such service is ordered by its general of¬ 
ficers. When such service is furnished to other than 
employees, the authorities differ as to the power of gen¬ 
eral officers or agents to bind the company. 

As a general rule, a railroad corporation is bound 
to pay for medical or surgical attendance, board, 
nursing, lodging, etc., furnished to servants of the 
corporation who are injured while acting within 
the scope of their employment, when such service 
is ordered by the general officers of the corpora¬ 
tion,®*^ such as the general superintendent or gen¬ 
eral manager,®® division superintendent,®® train¬ 
master,®® or manager of the claim department hav¬ 
ing charge of the appointment of railroad physi- 
cians,®! 

Persons injured other than employees. In some 
jurisdictions, the general officers or agents may 


bind the company by employing medical attend¬ 
ance for persons injured other than employees,®® 
and this rule has also been held to apply to board, 
lodging, and necessary supplies furnished such a 
person.®® In other jurisdictions, however, such 
authority is denied,®4 particularly where the com¬ 
pany is not at fault.®® 

(2) Subordinate Employees 

(a) In general 

(b) Emergency cases 

(a) In General 

Ordinarily, subordinate employees of a railroad cor¬ 
poration have no authority to bind It by contract for 
medical services, etc. 

Except in cases of emergency considered later in 
this section, see subdivision c (2) (b) infra, au¬ 
thority to bind the corporation for medical services, 
etc., cither for employees or for others who are in¬ 
jured in the course of the operation of a railroad 
is not ordinarily to be inferred from the duties of 
a subordinate agent or employee,®® such as a con¬ 
ductor,®*^ a station agent,®® a roadmaster,®® a yard- 
master,*^® a foreman,'^^ an engineer,*^® or an at¬ 
torney for the company.*^® Slight acts of ratifica¬ 
tion by the company, however, will ordinarily be 


55. Pa—Waffner v. West Penn Pow¬ 
er Co., 168 A. 478, 110 Pa.Super 
221 . 

14a C.J. p 434 note 42. 

56. Mich—Holmes v. McAllister, 82 
N.W. 220, 123 Mich. 493, 48 L.R A. 
396. 

57. Ind.—Bedford Belt R Co v. Mc¬ 
Donald. 46 N.E. 1022, 17 Ind.App. 
492, 60 Arn.S.R. 172. 

58. Ind.—Louisville, etc., R. Co. v. 
MeVay, 98 Ind. 391, 49 Am.R. 770. 

14a C.J. p 434 note 60. 

Zf MBlstant sapsriBtcadcnt has 
general supervlsinp authority over 
railroad company’s interests, he pos¬ 
sesses authority to employ nurses for 
«'are of injured employees.—Bmirham 
V. Chlcagro, etc., R. Co., 44 N.W. 806, 
79 Iowa 534. 

59. Kan.—Union Pac. R. Co. v. Wln- 
terbotham. 34 P. 1052, 62 Kan. 433. 

14a C.J. p 434 note 51. 

60. Ill.—ChieaKO, etc., R. Co. v. 
Kane, C5 Ill.App. 276. 

61. Iowa.—Hicham v. Chicaffo, etc., 
R. Co., 44 N.W. 806, 79 Iowa 534. 

69. Ind.—Cincinnati, etc., R. Co. v. 
Davis, 25 N.K. 878, 126 Ind 99, 9 
L.H.A. 503—Louisville, etc., R Co. 
V. MeVay, 98 Ind. 391, 49 Am.H. 
770. 


▲nthority prsamnad 

The authority of general manager 
or superintendent of railroad com¬ 
pany to employ suri^eons and nurses 
to render service,s to persons injured 
by its trains may be presumed.— 
Cincinnati, etc., R. Co. v. Davis, 26 
N.E. 878, 126 Ind. 99. 9 L.K.A. 503 
—14a C.J. p 434 note 60 [a]. 

63. Eng.—Langan v. Great Western 
K Co , 30 L T.Hep..N.S., 173. 

14a C J. p 434 note 55, 

64b N.Y —Stephenson v. New York, 
etc., R. Co , 9 N.y.Super. 341. 

14a C J. p 434 note 56. 

65. Kan.—Union Pac. H Co. v. Beat¬ 
ty, 10 P. 845, 35 Kan. 265, 57 Am. 
R. 160. 

14a C.J. p 435 note 57. 

66. Iowa.—Carson v. Chicago, etc., 
R. Co.. 164 N.W. 747, 181 Iowa 
310. 

Kan—Ward v. Grant, 26 P.2d 278, 
279, 13$ Kan. 340, quoting Corpus 
Juris. 

14a C.J. p 435 note 59., 

67. Iowa.—Carson v. Chicago, etc. 
R. Co., 164 N.W. 747, 181 Iowa 310. 

14a C.J. p 435 note 60. 

Conductor required to secure physi¬ 
cian 

A trolley car conductor, under a 
printed rule requiring him in case 
of accident to take injured person 
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to a physician, has authority to em¬ 
ploy a physician for his injured mo- 
torman. even though latter is guilty 
of contributory negligence.—Perkins 
v. Trenton Rt. Ry. Co., 78 A. 666. 
81 N.J.Law 36. 

68. Ind—Vandal la R. Co. v. Bryan, 
110 N K. 218, 60 Ind App. 223. 

Iowa.—Carson v. Chicago, etc., R. Co., 
164 NW. 747, 181 Iowa 310. 

14a C.J. p 435 note 61. 

69. Iowa.—Carson v Chicago, etc., 
R Co., 164 N.W. 747. 181 Iowa 310. 

14a C.J. p 435 note 62. 

TO. Iowa.—Car.««on v. Chicago, etc., 
R Co , supra 

Mich —Marquette, etc., R. Co. v. Taft, 
28 Mich. 289. 

71. Iowa.—Carson v. Chicago, etc.. 

R. Co.. 164 N.W. 747, 181 Iowa 310. 
Tab N Y.—Cooper v. New York Cent., 
etc., R. Co., 6 Hun *276. 

Assistant engtnssr 
An assistant engineer, with pow¬ 
er to hire and discharge men, and 
hire physicians, in absence of com¬ 
pany physicians, to care for injuries, 
had no implied authority to hire phy¬ 
sician for servant injured while not 
at work.—Carson v. Chicago, M. & St. 
P. Ry. Co.. 164 N.W. 747. 181 Iowa 
310. 

73. Ark.—St Louis, etc., R. Co. v. 
Hoover, 13 S.W. 1092, 53 Ark. 377. 
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sufficient to show that the employment by such a 
subordinate was the act of the company. 

A railroad physician or surgeon employed by the 
corporation to render professional services to its 
servants or other persons injured in the operation 
of the road cannot, unless expressly authorized to 
do so, engage the services of others at the expense 
of the company to attend such injured persons or 
furnish them with the necessary supplies,^5 or con¬ 
tract for board and lodging for an injured per- 
son,76 or for those in attendance on him;'^'^ and 
this rule applies even though the employing physi¬ 
cian or surgeon is a director of the company.'^® 

Claim agent. It has been held that a railroad 
claim agent has no authority to employ a physician 
to attend an injured employee or other person, un¬ 
less he has special authority to do so in the partic¬ 
ular instance; and that the company is not liable 
for such an employment by him unless it ratifies 
the same, or has so held him out as its agent as to 
estop itself from denying his authority.'^® On the 
other hand, it has been held that such an agent may 
in the line of his duties in settling the case employ 
a physician to attend injured persons,*® or may 
agree to pay for medical services furnished to such 
person, although he did not originally employ the 
physician; and that since such services are neces¬ 
sarily a part of the injured person’s claim for dam¬ 
ages it is immaterial whether this agreement is 


made, with the physician or with the person tn- 
jured.*i A claim agent may also contract for med¬ 
ical or surgical attendance in case of an immediate 
and urgent necessity therefor, where he is in charge 
at the time and place of the injury.** 

(b) Emergency Cases 

In cates of emergency when no general officer of the 
railroad corporation ia at hand, the highest officer in 
charge at the time and place of injury, even though a 
subordinate agent, has Impiied authority, subject to 
qualifications, to bind the corporation for medical or 
surgical attendance. 

An exception to the rule that subordinates can¬ 
not bind the company for medical or surgical at¬ 
tendance, see § 1050 c 2 a supra, exists in some 
jurisdictions, to the effect that where the need for 
such attendance is immediate and urgent and no 
general officer of the corporation is at hand, the 
highest officer of the company in charge at the time 
and place, whether he is a conductor, a station 
agent, or other subordinate agent, has implied au¬ 
thority to bind the company for such attendance.** 
However, as such authority is exceptional, it does 
not extend beyond the duty created by the emer¬ 
gency which requires the officer or agent to act 
nor does it extend to furnishing attendance to an 
employee who has been injured outside the line of 
his duties,** nor to a trespasser who has been in¬ 
jured without the fault of the company.** 


74. Ill.—Cairo, etc., R. Co. v. Ma¬ 
honey, 82 Ill. 73, 26 Am.R. 299. 

14a C.J. p 436 note €6. 

Ratification (generally see supra S8 
1014-1023. 

75. Iowa.—Carson v. Chicafiro, etc., 
R. Co., 164 N.W. 747, 181 Iowa 310. 

14a C.J. p 435 note 67. 

76. Ark.—St. Louis, etc., R. Co. v. 
Hoover, 1.3 S.W. 1092, 63 Ark. 377. 

14a C J. p 436 note 68. 

77. Ga.—Southern R. Co. v. Grant, 
71 S.E. 422, 136 Ga. 303, Ann.Cas. 
1912C 472. 

Iowa.—Bushnell v. Chicago, etc., R. 
Co, 29 N.W. 763, 69 Iowa 620. 

78. Vt.—Sias v. Consolidated Light¬ 
ing Co., 60 A. 554, 72 Vt. 35. 

14a C.J. p 436 note 70. 

79. Pa.—Weldon v. Lehigh Valley 
Tract. Co.. 27 ra.Super. 267. 

14a C.J. p ^5 note 72. 

Estoppel of corporation generally see 
supra 8 1011. 

Ratification generally see supra 88 
1014-1023. 

80l Ind.—Southern R. Co. v. Hazle- 
wood. 88 N.E. 636, 90 N.E. 18. 46 
Ind.App. 478. 

Mo.—Reynolds v. Chicago, etc., R. 

Co., 90 S.W. 100, 114 Mo.App. 670, 
14a C.J. p 436 note 76. 


81. Mo.—Reynolds v. Chicago, etc., 
R. Co., supra. 

88 . Ark.—Scullin v. Routh, 191 S.W. 
218, 126 Ark. 571. 

83. Ind.—Vandal ia R. Co. v. Bryan, 
110 N.E. 218, 60 Ind.App. 223. 

14a C.J. p 436 note 80. 

Emergency cases generally see supra 
8 1050 h. 

84. Miss —Columbus & G. Ry. Co. v. 
Mississippi Clinic, 120 So. 203. 

14a C.J. p 436 note 81. 

Agent’s anthorlty expires when he 
comes into communication with his 
superior officers.—Vandal ia R. Co. v. 
Bryan, 110 N.E. 218, 221, 60 Ind.App. 
223. 

VhysiGlan’s rsoovtry Is llmltsd **to 

what should be termed as emergency 
or first aid service, and no more.”— 
Vandalia R. Co. v. Bryan, supra. 
Doctor obtaining additional aid 
If condition of patient and emer¬ 
gency of case make additional sur¬ 
gical and medical aid absolutely nec¬ 
essary, doctor engaged by railroad 
company’s agent to perform neces¬ 
sary services would be justified in 
calling necessary additional doctors 
and would be entitled to recover for 
their services.—^Vandalia R. Co. v, 
Brysn, supra. 


85. Iowa.—Carson v. Chicago, M & 
St P. Ry. Co, 164 N.W. 747, 181 
Iowa 310. 

Physician’s dnty to inquire 

(1) A physician, called on by as¬ 
sistant engineer to care for injuries 
to servant of railroad, is required at 
his peril to ascertain whether or not 
servant was injured in line of his 
employment.—Carson v. Chicago, etc., 
R. Co., 164 N.W. 747, 181 Iowa 310. 

(2) Duly to inquire generally see 
supra 8 997. 

88 . Tex.—Wills v. International, 

etc., R. Co., 92 S.W. 273, 41 Tex. 
Clv.App. 68. 

14a C.J. p 4.36 note 82. 

But it has l»cen said that fact that 
injured person was trespasser has 
no bearing on authority possessed by 
agent to employ medical attendance 
during emergency.—Vandalia R. Co. 
V. Bryan, 110 N.E. 218. 60 Ind.App. 
223. 

Pending Mocrtainincnt of fanlt 

"Before sufficient time had inter¬ 
vened to ascertain whether the ac¬ 
cident [injuring a stranger] was 
caused by the negligence of the com¬ 
pany. he [conductor] certainly had 
at least the implied authority to pro¬ 
tect his company by doing what 
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§ 1051. -Bmplo 3 maent of Attorney 

Contracts for the omployment of attornoys may be 
entered into on behalf of the corporation by the di¬ 
rectors or, unless forbidden, by the managing agent or 
president; subordinate agents have no authority In this 
respect unless It Is specially conferred. Stockholders as 
such have no power to employ attorneys for the corpo¬ 
ration. 

The directors may employ an attorney to repre¬ 
sent the corporation.**^ Likewise, the managing of¬ 
ficers and agents, unless forbidden to do so,** have 
power to employ attorneys and counselors to pros¬ 
ecute or defend suits for the corporation, or other¬ 
wise to assist in legal proceedings in which it is in¬ 
terested, without any express delegation of power 
so to do,*® and such power may be implied from the 
adoption or recognition by the company of such of¬ 
ficer’s or agent’s acts;®® and even though the em¬ 
ployment is unauthorized the company may become 
bound by ratification.®^ Where, however, the gen¬ 


eral manager’s employment of an attorney is sub¬ 
ject to the approval of the board of directors or 
trustees, he has no authority to make such an em¬ 
ployment without such approval.®* 

Where a corporate agent has authority to em¬ 
ploy an attorney he has the right to contract for a 
reasonable fee, and an attorney employed by such 
an agent is not affected by secret limitations on the 
agent’s authority.®* Ordinarily, however, the em¬ 
ployment of an attorney by the corporate officers 
is binding on the corporation only in a case in 
which it is a party,®^ or is pecuniarily interested.®* 

President. As a general rule, the president of a 
conK)ration,®® particularly where he is also its gen¬ 
eral manager,®*^ has implied power to employ an at¬ 
torney to represent it in legal matters or proceed¬ 
ings in which it is interested, and to bind the cor¬ 
poration for reasonable compensation to such at- 


miffht be necessary to lessen the 
damages In the event it should be 
afterwards ascertained that the com¬ 
pany was liable." 

Ark.—Bonnette v. St. Liouis, I. M. & 
S Ry. Co.. 112 SW. 220. 222, 87 
Ark. 197, 16 L.R A ,N.S., 1061, 128 
Am.S.R. 30. 

Ind.—Vandal la R Co. v. Bryan, 110 
N.K, 218, 220, 60 Ind.App. 223 

87. III.—Taylor v. Hosehill Cemetery 
Co., 210 Ill.App. 209. 

NY.—Caskie v. International Ry. Co.. 
184 N E. 489. 261 N.Y. 47. revers¬ 
ing 258 N.Y.S. 982, 236 App.Div. 
713. 

14a C.J. p 436 note 84. 

Vormal act or roaolution not es¬ 
sential.—Kridolbaugh v. Aldrehn 
Theatres Co., 191 N.W, 803. 195 Iowa 
147. 

88. TT.S.—Blue (loose Min. Co. v 
Northern Light Min. Co., Alaska, 
246 F. 727. 158 C.C.A. 129. 

89. Mo—Becker v National Refin¬ 
ing Co., App , 50 S W.2d 670. 

Okl.—Municipal Ciiis Co. of Musko¬ 
gee v. Zachry. 294 P. 114, 146 Okl 
203. 

Tex.—Hackney v. York, Civ.App., 18 
S.W.2d 923 

14a C.J. p 436 note 87. 

90 . Mo.—Southgate v. Atlantic, etc., 

R. Co., 61 Mo. 89. 

91. Ky. — Germania Safety Vault, 
etc., Co's Assignee v. Hargis, 64 

S. W. 616. 23 Ky.L. 874. 

14a C.J. p 437 note 89. 

Ratification generally see supra S9 

1014-1023. 

98 . U.S.—Red Cross Protective Hoc. 
V. Wayte, Pa., 171 F 643, 96 C.C.A. 
126. 

N.Y.—Caskie v. International Ry. Co., 
184 N.E. 489, 261 N.Y. 47. reversing 
868 N.Y.S. 982, 236 App.Div. 713. 


93. La.—David v. Southern Import 
AVine Co., App.. 171 So. 180. 

Partlenlar limltatloiiB 

(1) Authority limited as to amount 
of fee—David v. Southern Import 
Wine Co., La.App., 171 So. 180. 

(2) Authority limited as to source 
from which fees are to be paid — 
Flournoy v. Phoenix Brick, etc., Co.. 
140 S.W. 752, 159 Mo App. 376 

94. N.Y.—Hull V. Enoch Morgan 
Sons Co.. 2 N.Y.City Ct. 69. 

14a C.J. p 4^7 note 92. 

ZmploTlBg oonnsel for omployees 
The general manager of a mercan¬ 
tile and farming corporation is with¬ 
out authority by virtue of his office 
alone, to employ counsel for its em¬ 
ployees charged with larceny, al¬ 
though alleged stolen property was 
found on corporation’s premises and 
claimed by it, and although it had 
been sued therefor.—^Pickens Co v 
Thomas, 111 S.E. 27, 152 Ga. 648. 21 
A.L.K. 1438, answers to certified 
questions conformed to 111 S.E. 739. 
28 GaApp. 434. 

95. N.Y,—Hull V. Enoch Morgan 
Sons Co., 2 N.Y.City Ct. 69. 

96. N.J.—Elblum Holding Corpora¬ 
tion V, Mintz, 1 A.2d 204, 120 N.J. 
Law 604 

14a C.J. p 437 note 95. 

But it has been said that presi¬ 
dent of a corporation has no au¬ 
thority, merely by virtue of his of¬ 
fice. to contract for legal services on 
its behalf.—Campbell v. Hanford, 227 
P. 234, 67 Cal.App. 156. 

Power of president of bank to em¬ 
ploy counsel see the title Banks 
and Banking § 207. 

Basolutlott for bondod ladobtodnoM 

Where corporation passes resolu¬ 
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tion authorizing creation of bonded 
indebtedness, its president is implied¬ 
ly authorized by such resolution to 
carry it into efft'ct by employing 
counsel for that purpose.—Argue v, 
Monte Hegio Corporation, 2 P 2d 54, 
115 Cal.App 675. 

By-laws gxantiAg president power to 
make all contracts 

Where by-laws of corporation gave 
its president power to make all con¬ 
tracts in Its name. Its officers and 
directors were not entitled to injunc¬ 
tion restraining president from pros¬ 
ecuting action to foreclose mortgage 
held by corporation on ground of 
president’s want of authority to em¬ 
ploy counsel.—Best-Site Associates v. 
Ventnee, 280 N Y.S. 68.3, 245 App. 
Div. 758 

97. Okl.—Municipal Gas Co of Mus¬ 
kogee V. Zachry, 294 P. 114, 146 
Okl. 203. 

Tex—Hackney v. York, Civ.App., 18 
SW.2d 923, 924. 

14a C.J. p 437 note 95. 

President In charge of sales and pur- 
chases 

Where corporation’s president had 
full charge of making sales and pur¬ 
chases and signing contracts, finding 
that president had authority to em¬ 
ploy corporation's general counsel to 
perform special services preliminary 
to consolidation with competitors, not 
comprehended within general retain¬ 
er, was warranted, although there 
w’as no proof that president had ex¬ 
press authority.—Twyeffort v. ITnex- 
celled Mfg. Co., 188 N.E. 138, 263 N.Y. 
6. reversing 262 N.Y.S. 801. 238 App. 
Div. 803, which amended 261 N.Y.S. 
1011, 237 App.Div. S95, and roargu- 
ment denied 189 N.E. 709, 263 N.Y. 
586. 
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torney,®* unless he is forbidden to make the em¬ 
ployment.®® The president is not deprived of this 
power under a by-law which vests him with general 
charge of the business, subject to the control of the 
board of directors.l Where, however, all the pow¬ 
ers of the corporation are vested in the directors, 
the president alone has no authority to employ 
counsel to conduct litigation on behalf of the cor¬ 
poration and it has also been held that he has no 
implied authority to employ a special attorney in 
addition to the regularly employed attorneys of the 
corporation,® or outside of the usual legal business.^ 

Subordinate officers or agents. Power to employ 
an attorney is not implied in a case of subordinate 
officers or agents who have no duty to perform in 
respect to litigation or other legal proceedings by 
or against the corporation, and whose duties do not 


require or render proper the employment of an at¬ 
torney,® unless such power is specially conferred,® 
although the corporation may become liable by rat¬ 
ification*^ or estoppel.® 

Stockholder, The mere fact that one is a stock¬ 
holder does not give him authority to employ coun¬ 
sel on behalf of the corporation.® 

§ 1052. Transactions Concerning Corporate 
Stock 

The acts of ofneere and agents with respect to cor¬ 
porate stock must be within the scope of their authority 
to be binding on the corporation. 

A corporation is bound by the acts of its offi¬ 
cer or agent in a transaction relating to corporate 
stock only when such acts are within the scope of 
such officer's or agent's authority.^® and hence is 


98. U.S.—Blue Ooo.*«e Min. Co. v. 
Northern Lifrht Min. Co., Alaska. 
246 F. 727, 168 C.C.A. 129. 

Pa.—Campbell v. Pittsburg Bridge 
Co.. 23 Pa.Super. 138. 

14a C.J. p 437 note 96. 

9^ U.S.—Blue (joose Min. Co. v. 
Northern Light Min. Co., Alaska, 
245 F. 727. 158 C.C.A. 129. 

1. U.S.--Blue Goose Min. Co. v. 

Northern Light Min. Co.,’ supra 

8 . Iowa.—Ney v. Eastern Iowa Tel. 

Co., 144 NW 383. 162 Iowa 525. 
La.—Bright v. Metairie Cemetery 
Assoo , 33 La Ann. 58. 

3. Cal.—Pacific Bank v. Stone, 53 P. 
634, 121 Cal. 202. 

14a C.J. p 437 note 2. 

But It has been said “that if the 
board of directors should employ 
counsel it would not depnve the pres¬ 
ident of the power to employ other 
counsel and control the litigation.” 
—Winfield Mortg, etc., Co. v. Robin¬ 
son, 132 P. 979, 980. 89 Kan. 842, 
Ann C'as.l915A 461. 

4. La.—Bright v. Metairie Cemetery 
Assoc , 33 La.Ann. 58, 60. 

14a C.J. p 437 note 3. 

5. S D.—Kirby v. Western Wheeled 
Scraper Co. 70 N.W. 1052, 9 S.D. 
623. 

14a C.J. p 437 note 4. 

Farticiilar oAcers held wlthont Im- 
pllad anthority: 

(1) Treasurer.—Cogwill Land Co. 
V. Coughlan, 280 N.Y.S. 679, 245 App. 
Dlv. 759. 

(2) Vice president.—Campbell v. 
Hanford. 227 P. 234, 67 Cal.App. 155. 

(3) Chairman of executive commit¬ 
tee.—Caskie v. International Ry. Co., 
184 N.B. 489, 261 N.Y. 47, reversing 
268 N.Y.S. 982, 236 App.Div. 713. 
89oratar3r*9 lattar admitting emploj- 

nmat 

Where letter admitting retainer of 
attorney is signed by one as secre¬ 


tary of corporation. It Is prlma facie 
letter of corporation.—Union Surety, 
etc., Co. V. Tenney. 102 Ill.App. 95, 
affirmed 65 N.K 688. 200 Ill. 349. 
Alteration of contract 

(1) Where corporation entered Into 
contract with certain attorneys to 
represent it, vice president had no 
authority by virtue of his office to 
alter terms of contract.—Hadley v. 
Union Trust & Savings Bank. 226 
III. App. 170. 

(2) Modification of contracts gen¬ 
erally see supra | 1044. 

6. NY—Cogw’ill Land Co v Cough- 
lan. 280 N.YS 579, 245 App.Ulv. 
759. 

14a C.J. p 437 note 5. 

7. Ky.—I*itt.sburgh, etc., R. Co. v. 
Woolley, 12 Bush 451. 

14a C J. p 438 note 6 
Ratification generally see supra 5$ 
1014-1023. 

8 . U.S. — In re U. S. Molybdenum Co., 
D.C.Me., 255 F. 790. 

14a C.J. p 438 note 7. 

Estoppel of corporation generally see 
supra S 1011. 

9. Colo—Talwr v. Leadville Bank, 
83 l\ 1060, 35 Colo. 1. 

Ky.—Breathitt Coal, etc., Co. v. Greg¬ 
ory. 78 S.W. 148, 25 Ky.L. 1507. 

10. U.S.—Francis Oil Sc Refining Co. 
v. David A. Manvilie & Co., C.C.A. 
N.Y, 296 F'. 349, certiorari denied 
David A. Manville & Co. v. Francis 
Oil & Refining Co.. 44 S.Ct. 404. 
264 U.S. 592, 68 L.Ed. 865. 

Del.—^Penlngton v. Commonwealth 
Hotel Const. Corporation, 156 A. 
269. 18 Del.Ch. 170. 

14a C.J. p 438 note 12. 

Agsaoy to ssU stock was held not 
to authorize an agent to bind the 
corporation by an agreement to pur¬ 
chase and sell stock of another cor¬ 
poration held by a third person.— 
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Merrow v. Silversmith, 48 P.2d 170, 
96 Colo. 393. 

ZSBnliig stock 

(1) Unauthorized issuance of cer¬ 
tificate by president and treasurer 
does not create contract of sale of 
corporation stock.—Bishop Trust Co 
V. Furstenhurg, 28 Hawaii 528 

(2) lender a statute requiring the 
powers of a corporation to be tx- 
errised by the directors, where th«‘ 
directors refused to order president 
and secretary to issue shares of 
stock, their issuance of such .shares 
was illegal, although the stockhold¬ 
ers had voted in favor of it —Ander¬ 
son V. Grantsville North Willow' Irr 
Co.. 169 P. 168, 51 Utah 137. 

Zzohaage of stock 

Corporation is not liable under 
agent's unauthorized agreement for 
exchange of stock in competing cor¬ 
poration.—Ha.sse v Bolton Mortg. 
Co., 163 N.E. 600. 29 Ohio App. 192 
Xndneing subsoriptlon 

(1) A corporation is not hound b\ 
personal guaranties of its agent, 
made without the scope of his au¬ 
thority and unauthorized by the cor¬ 
poration, in inducing a subscription 
to Its stock.—Texas Co-Op. Inv. Co. 
V. ('•lark, Tex.Com.App.. 239 S.W. 198, 
modifying. Civ.App., 216 S.W. 220. 

(2) Accordingly in an action by a 
subscriber against a corporation to 
recover payments made on stock sub¬ 
scribed for, evidence of such guaran¬ 
ties is inadmissible.—Texas Co-Op. 
Inv. Co. V. Clark, supra. 

Attorasy 

(1) The action of an attorney ma> 
be binding on a corporation where he 
procures disinterested persons to sign 
the certificate of incorporation with 
the understanding that, when the 
charter is granted, the subscription 
is to be assigned to the real owners. 
—Schmitt V. Kulamer, 110 A. 169. 
267 Pa. L 
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not bound where he acts in his individual capaci¬ 
ty. On the other hand, when authorized to do so, 
the officers and agents may bind the corporation by 
contracts concerning corporate stock,^2 and when 
specially authorized so to do may bind the corpo¬ 
ration in disposing of its stock.^^ Moreover a stat¬ 
ute conferring on directors power to sell the stock 
of a corporation is to be liberally construed in favor 
of the power. 

More specifically, it is held that the president has 


such powers only with regard to corporate stock as 
may be directly conferred upon him;i® and it has 
been held that he has no authority to sell treasury 
stock.l® There exists, however, authority to the 
effect that the president of a corporation is pre¬ 
sumed to have authority to bind it in the sale of its 
stock.At all events, where the president is spe¬ 
cially authorized so to do, he may dispose of cor¬ 
porate stock,and in pursuance of such authority 
may bind the corporation by his representations as 
to the stock,^® employ a broker to make the sale,®® 


(2) An attorney employed by a cor¬ 
poration to procure a charter for It 
cannot, however, unless spetMflcally 
authorized, accept a transfer of stock 
in behalf of the company, such acts 
not ordinarily being: within the scope 
of an attorney’s authority —Schmitt 
V. Kulamer, supra. 

Pladffe of Btook 

As general rule, secretary or other 
officer or agent may not pledge cor¬ 
porate stock as security for corpo- 
ration’b debt, except in authority of 
vote of board of directors or sto«‘k- 
holders, unless such authority aris¬ 
es by reasonable implication—McAn- 
drews v Idawa Cold Mining Co, 210 
NW. 614. 64 N.D. 734, 51 A.L R. 1123. 
SubstltiitlBg stook Bfibsoribers 

Corporation directors cannot sub¬ 
stitute oni* stock 8ubH<‘riber for an¬ 
other.—Crawford v Coleman Hotel 
Co., TexCiv.App., 16 S.W.2d 307. er¬ 
ror refu.sed. 

Xofusal to deliver certifloate 

Where an officer of the corporation 
wrongfully refuses to deliver a cer¬ 
tificate to a stockholder who is en¬ 
titled thereto, the corporation is lia¬ 
ble for the officer’s act.—Calvin v. 
Mac Min, etc., Co, 37 I*. 366, 14 
Mont. 608—14a C.J p 438 note 14, 

XepreeeBtatioiUi 

Agent employed to sell stock of 
corporation is clothed with apparent 
authority to make representations to 
persons asked to buy stock, and cor¬ 
poration is bound b> agent's repre¬ 
sentations. although corporation has 
no knowledge of such r»‘preaentalions. 
—West Texas Utilities Co v Ellis. 
Tex.Civ.App. 102 S W.2d 234, error 
granted. 

11. U.S.—(Crystal Copper Co. v. Gai- 

do, C.C.A.Mont . 5 F.2d 881. 

OkL—Capitol Hill Undertaking Co. 

V. Render, 299 P. 854, 869, 149 Okl. 

132, citing Corpus Juris. 

14a C.J. p 438 note 13. 

12 . Subssqusut wrongful conduct 
immatsrial 

Where corporation’s president bor¬ 
rowed plaiivtiff’s stock in another cor¬ 
poration to use as collateral, fact 
that he sold It contrary to agreement 
did not affect validity of contract 

10 c.j.s.-3a 


with plaintiff.—Provident Stores’ Re¬ 
ceiver V. Tanner, 10 S W.2d 1077. 226 
Ky. 364. 

13. Mich.—Toles v. Duplex Power 
Car Co.. 189 N.W. 46. 219 Mich. 466. 
l^lvldual directors 
Mich.—Toles v. Duplex Power Car 
Co., supra 

Approval by directors 

An agreement stating that the cor¬ 
poration offered to sell, and a named 
individual agreed to purchase, a cfr- 
tain numl)er of shares of slock was 
held to he binding on the corporation 
when approved by directors who met 
to consider such agreement at the in¬ 
stance of the president and another 
director.—Fox v. Seattle Contact 
Copper Co., 168 P. 185, 98 Wash. 657 

14* Del—Bodell v. General (3ns & 
Electric Corporation. 140 A 264, 

15 Del Ch. 420, affirming 132 A. 412, 

16 Del.Ch 119. 

VTo par stock 

Statute authorizing sale of no par 
stock, embodied m certifle-ate of in¬ 
corporation, should be liberally con¬ 
strued in favor of directors and their 
discretion in the exercise of .suc*h 
power should not be interfered w ith 
except for fraud—Bodell v. Gener¬ 
al Gas & Electric Corporation, su¬ 
pra. 

15. Cal,—Rattray v. Wickersheim 
Impl. Co., 171 P. 964, 36 Cal.App. 
253. 

14a C.J. p 438 note 15. 

Construction of rssolntiou 

A resolution of a corporation’s di¬ 
rectors naming its president as agent 
to secure the sale of treasury stock 
to raise funds to pay debts must bo 
construed from a reading of the res¬ 
olution in the light of existing cir¬ 
cumstances.—Copper King Min Co. 
V. Hanson, 176 P. 623, 52 Utah 605 

XesoissioB of resolution 

Where a board of directors by a 
resolution authorized the president 
as agent to sell treasury slock for 
the payment of debts, and without 
express rescission thereof suiise- 
quently provided another method of 
paying debts, there was an implied 
rescission of the resolution and ter- 
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mination of the agency.—Copper 
King Mm. Co. v. Hanson, supra. 

Stock in another corporation 

Contra<*t by president with powers 
of general manager to purchase stock 
of other corporation, and to guaran¬ 
tee redemption of stook given In pay¬ 
ment, was held to he valid and bind¬ 
ing on his corporation.—Citizens’ 
Dumber Co. v. Elias, 154 S.E. 54. 199 
N.C. 103. 

16. U.S.—Francis Oil & Refining Co. 
v. David A. Manville & Co., C C.A. 
N Y., 296 F. 349. certiorari denied 
Ilavid A Manville & Co v. Fran- 
f IS Oil & Refining Co.. 41 S.Ct. 404. 
264 U.S 592. 68 L Ed 865 

Utah—Copper King Mining Co. v. 

Hanson, 176 P. 623, 52 Utah 605. 
11a CJ p 438 note 16. 

17. Ill —(Jiiigley V "W. N. Macqueen 
Co. 151 NE 487, 321 Til. 124, af¬ 
firming 237 lll.App 622 

18. Wash.—Goodin v. Palace Store 
Co., 4 P.2d 493. 164 Wash 625. 

14n C.J p 438 note 18. 

Acceptance of subscription 

Where president of a corporation 
was authorized by the board of di¬ 
rectors to sell an additional stock is¬ 
sue. the president’s acceptance of a 
stock subscription created a contract 
binding on subscriber.—Peck Iron & 
Steel Works v. Boomerscheim, 190 N 
W. 690, 221 Mich. 171. 

Sale by vice president 

Sale of treasury stock by the vice 
president with the approval of the 
president may under certain circum¬ 
stances bind the corporation.—Weed 
v. Lyons Petroleum Co., D.C.Del., 294 
V 725, affirmed, C.C.A., Lyons Petro¬ 
leum Co. V. Weed. 300 F. 1005. 

19^ Wash.—Goodin v. Palace Store 
Co.. 4 P.2d 493, 164 Wash. 625. 
That stock was paid for 

President and manager’s author¬ 
ity to represent that outstanding 
stock was paid for was inferable 
from proof of his position and his 
agency to obtain stock subscriptions. 
—Minotte E. Chatficld Co. \ Coffey 
Laundries, 150 A. 511, 111 Conn. 497. 

2a N.Y.—Slstare v. Best. 88 N.T. 
527. 

14a C.J. p 438 note 19. 
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and, as part of the same transaction, may modify an 
agreement which he has already made.^i 

Purchase of stock. Where a corporation has 
power to purchase its own capital stock, see supra 
§ 950, the directors arc proper officers to exercise 
such power on its behalf22 and it is usually held 
that such power cannot be exercised by an officer 
of the corporation without special authorization by 
the board of directors ;23 nor may the directors 
themselves exercise the power vested in them in 
such manner as to acquire a majority of the cor¬ 
porate stock and control of the corporation;24 and 
even though the directors may ordinarily have such 
power where the stockholders have taken steps to 
have a meeting called for the purpose of effecting 
a dissolution of the corporation, and are trying to 
arrange to liquidate its indebtedness, and to that 
end have agreed to surrender their stock and take 
back the money they have paid in, and to share pro 
rata in the corporation’s indebtedness, the power 
of the directors is thereby suspended so as to pre¬ 
clude them from purchasing for the company with 
its funds the stock of a stockholder.^® A mere 


business manager of a corporation does not, by vir¬ 
tue of his office, ordinarily possess the power of 
buying in its capital stock.2® It cannot be pre¬ 
sumed that the general manager of a corporation 
has power to bind it by an agreement to purchase 
stock in another corporation.27 Under particular 
circumstances, however, it has been held that a cor¬ 
porate officer, such as the general manager, may 
bind the corporation by an agreement to repurchase 
its stock.28 An agreement for repurchase of stock 
has also been held to be binding on the corporation 
when executed in its name by officers who were 
also directors and subsequently ratified by stock- 
holders.29 Where the board of directors of a cor¬ 
poration, authorized by charter to buy stock from 
other companies, votes to purchase stock of anoth¬ 
er company at a specified price without designating 
who shall make the purchase, the president and 
general manager of the corporation may purchase 
such stock, and in doing so may purchase for a 
lower price than that specified under an agreement 
postponing the time of payment.^® 

Status of stockholder. In the absence of statu- 


21. Mich.—'While v. Taylor, 71 N. 
'W. 871, 113 Mich. 543. 

14a C.J p 433 note 20. 

22. U.S.—Du Pont v. Du Pont, D.C. 
Del., 246 F. 332. 

Vsrtlonlar conslderatloaB 

Whether stock should be purchas¬ 
ed and on what terms, as well a.H 
whether dividends should be declar¬ 
ed, rests In directors' sound discre¬ 
tion.—Barrett v. W. A. 'Webster Dum¬ 
ber Co., 175 N.E. 765, 276 Mass. 302. 

23. U.S.—McCullough v. Satter- 

thwait, C.C A.Okl. 11 F.2d 111. 

Ill.—Brown v. Fire Ins. Co. of Chi¬ 
cago, 274 lll.App. 414. 

Neb —Farmers’ Co-op. Mercantile Co. 
of Scribner v. Shultz, 206 N.W. 
288. 113 Neb. 801. 

14a C.J. p 439 note 22. 

Prssidsnt 

(1) Where the president of a cor¬ 
poration offered, in a letter, to buy 
an individuar,s stock in the corpora¬ 
tion at any tiraie within a year for 
a specified price per share and it 
was understood by both parties that 
there was no intention of buying or 
selling but plaintiff was to use the 
letter merely for the purpose of 
maintaining his credit at his bank 
the action of its president is not 
binding on such corporation.—Brown 
V. Fire Ins. Co. of Chicago, 274 Ill. 
App. 414. 

(2) President of corporation, in¬ 
trusted with sale of stock to em¬ 
ployees, had no implied authority to 
bind corporation to repurchase such 


.stock at buyer’s option.—Iback v. 
Elevator Supplies Co., 177 A 458, 118 
N.J.Eq 90. 

(3) I’romlsc by president of <*or- 
poration to purchase treasurer’s stock 
on his re.signation was not binding on 
the corporation—Charles H. Hadden 
Co. V. Dozier, 1.33 A. 857, 99 N.J.Eq. 
54.3, 4 NJMi.se. 605. affirmed 135 A. 
916. 100 NJ.Eq. 560. 

Secretary 

Secretary of a corporation cannot, 
in the abstnee of conferred author¬ 
ity, enter into an agreement with a 
director to purchase the stock of the 
corporation or exchange corporation 
bonds for corporation stock—Union 
Mortg. Co. V. Evans, 205 N.W. 776, 
200 Iowa 1000. 

Bevocatioii of authority 

Where certain stock of a corpora- 
-tion is advertised for sale by the 
holder, and the corporation passes a 
resolution directing one of Its man¬ 
agers to buy the stock for the bene¬ 
fit of the corporators, a change of 
the time and place of the sale does 
not revoke the manager’s authority 
to buy.—Klmmell v. Geeting, 2 Grant, 
Pa.. 125. 

24. Tenn.—Petre v. Bruce, 7 S.W.2d 
43, 167 Tenn. 131. 

25. “Va.—Augsburg Land, etc., Co. v. 
Pepper, 27 S.E. 807, 95 Va. 92. 

26> Neb.—Farmers' Co-op. Mercan¬ 
tile Co. of Scribner v. Shultz, 206 
N.W. 288, 113 Neb. 801. * 

14a C.J. p 439 note 23. 

By-law 

Corporation's by-law, providing 
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that board of directors shall have 
full power to buy and sell shares at 
par value, does not authorize man¬ 
ager of corporation, without approv¬ 
al of board of directors, to purchase 
and retire capital stock—Farmers* 
Co-op Mercantile Co. of Scribner v. 
Shultz, supra. 

Vsnal approval 

Fact that corporation, through Its 
board of directors, usually approved 
purchase and retirement of capital 
stock, on request by shareholders, 
has been held not to authorize man¬ 
ager, without approval of board of 
directors, to purchase lor (*orpora- 
tion any outstanding capital stock.— 
Farmers' Co-op. Mercantile Co. of 
Scribner v. Shultz, supra. 

27. Ala.—Middleton v. General Wa¬ 
ter Works & Electric Corporation, 
139 So. 273, 224 Ala. 268. 

28. Tex.—^West Texas Utilities Co. 
v. Ellis, Civ App., 102 S.W.2d 234, 
error granted. 

Bole representative In sale of stock 

A general manager who was the 
only person representing the cor¬ 
poration in the sales of Its stock 
was held to he authorized to execute 
a contract for repurchase of stock.— 
Kaplan v. Reid Bros., 285 P. 868. 
104 Cal.App. 268. 

29. 'Va.—Kennerly v. Columbia 
Chemical Corporation, 119 S.E. 266, 
187 Va. 240. 

80l R.I.—Adam v. New England Inv. 
Co., 80 A. 426, 38 R.I. 193. 
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tory or charter provision conferring such power, 
neither the directors nor other officers of a corpo¬ 
ration have power to annul or rescind a stockhold¬ 
er's status, as such, the reason being that the rec¬ 
ognition of such power would involve the authority 
to dissipate the assets of the corporation, which, in 
turn, would effect a fraud on stockholders as well as 
creditors.31 

§ 1053. Leases and Contracts of Hiring 

Representation of corporation by officers and 
agents in matters relating to leases and contracts of 
hiring is discussed in subsequent sections, sec infra 
§§ 1054, 1055. 

§ 1054. -Authority to Lease or Hire 

a. In general 

b. By directors 

c. By president 

d. By general or managing agent 

a. In General 

Officers other than directors of a corporation are not 


§ 1054 

ordinarily empowered to bind It by making or taking 
a lease on behalf of the corporation. 

Where a corporation has power to lease its prop¬ 
erty, sec infra § 1241, and where no particular mode 
of exercising such power is prescribed, it may be 
exercised in the same manner as other general pow¬ 
ers of the corporation,^^ by a vote of a majority of 
the stockholders,33 or by the board of directors, 
see subdivision b of this section; but, unless spe¬ 
cially authorized, officers and agents other than di- 
rectors,34 such as the secretary,S-** ordinarily have 
no power to make or take a lease on behalf of the 
company; and where such lease is made without 
proper authority it is not binding on the company, 
and the lessee, although in possession, acquires no 
equity as against the corporation or its stockhold¬ 
ers,®® unless the lease is properly ratified®^ as by 
allowing the tenant to enter and take possession of 
the premises and collecting rent from him.®® A 
cori)oration may also by its conduct be estopped to 
deny that an agent purporting to execute a lease 
of corporate pro])erty possessed the requisite power 
to bind the corporation.®® Where a lease is proper- 
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31. Ala.—Mutual Loan Soo. v. L€*t- 
aon. 81 So. 669. 202 Ala. CSn. 

33. N Y.—Beveridfire v. New York Kl. 
U. Co., 19 N.E. 489, 112 N.Y. 1. 
2 LRA. 648. 

14a C.J. p 439 note 29. 

33. U.S.—Dickinson v. Consolidated 
Tract. Co.. C.C.N.J.. 114 F 232, 
affirmed 119 F. 871. 66 C C.A. 401. 
certiorari denied 24 S.Ct. 841, 191 
U.S. 667. 48 LEd. 305. 

Sola atockliolder'B lease of corjio- 
rate property wa.«» held to be valid 
and iandinr;.—Salmon v. Fitt.s, C C.A. 
Ala, 67 F.2d 681. modifying, D.O., 
Muekle V. FittB, 5 F.Supp 41. 

34. N.Y —Harris v. Ra.»<kin, 142 N. 
Y.S 342 

14r C.J. p 439 note 32. 

Authority to ezsouts denied 

(1) A lease exeeutsd by lessee cor¬ 
poration’s president and seerc'tary on 
its behalf, but to wbieh the cor¬ 
porate si'al was not attached, is In¬ 
admissible to bind the corporation, 
over a plea that such officers had no 
authority to execute it, in the ab¬ 
sence of other proof of authority, 
ratification, or estoppel.—Oldfield v. 
Anfreles Brew'lntf, etc., Co., 137 P. 469, 
77 Wash. 168. 

(2) Lease and note for rents held 
invalid where president and secretary 
executed them without corporate seal 
and without authority of directors 
required by by-laws and corporation 
received no consideration and did 
not take possession.—Peasley v. Pro¬ 
ducers' Market Co., 261 P. 733, 86 Cal. 
App. 677. 


Treasurer's authority to negotiate 
and agree for the corporation held 
inferable from his testimony—Mc- 
Ardle Real Estate Co. v. McCowan, 
172 A. 786. 12 N.J.Mise. 500. 

Sublease 

An agent of a corporate lessee with 
authority merely to enter into pre¬ 
liminary negotiations for sublease 
which was to be signed by officer of 
lessee was not authorized to make 
agrc'einents independent of, collateral 
to, or In modification of, agreements 
contained In written sublease.—New 
England Transp. Co. v. Doorley, R.I., 
198 A. 243. 

Use of maohlasry 

Neither secretary nor treasurer of 
corporation has authority by virtue 
of his office, to bind corporation in 
contract allowing use of Us factory 
by another corporation for manufac¬ 
turing purposes —Duplex Envelope 
Co. V. Denominational Envelope Co., 
CC.A.Va., 80 F.2d 179. 

35. Ariz.—Franklin v. Haralina Min 
Co., 141 P. 727, 16 Aris. 200. 

N.Y.—Fischer v. Motor Boat Club of 
America, 113 N.Y.S. 56, 61 Miso. 
66 . 

Mellaaos on letter of ssorstory 

Where lessee and sublessee acted 
on an unauthorized letter from a sec¬ 
retary of a corporation, which stated 
only the secretary’s understanding 
that directors had given lessee priv¬ 
ilege of renewing lease, it was held 
that lessee and sublessee were not 
Justified in relying on the letter, and 
; hence could not deny corporation's 
I right to repudiate it.—State ex rel. 
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Union Temple Ass'n v. Cain, 104 So. 
208, 158 La. 463. 

Assistant socretary adopting lease 

Assistant secretary of corporate 
landlord could not be presumed to 
have authority to adopt a modified 
lease by parol arrangement with sub¬ 
tenant after tenant’s dispossession.— 
New York Rys Corporation v. Savoy 
Associates. 268 N.Y.S. 181, 239 App. 
Div. 604. 

36. Ariz—Franklin v. Havalena Mm. 
Co., 141 P. 727, 16 Ariz. 200. 

37. Ariz —Franklin v. Havalena Min. 
Co , supra. 

14a C J. p 439 note 35. 

Ratification by corporation as lessee 
Where a lease, containing waivers 
of any claim for damages, was sign¬ 
ed on behalf of a corporation as les¬ 
see by one having no authority, any 
presumption of ratification arising 
from the fact that such person after- 
w'ard became general manager, and 
his knowledge thus imputable to the 
corporation, is rebutted by evidence 
that none of the officers or directors 
had been informed of, or had any 
knowledge of, the lease.—Wabash R.v. 
Co. V. Jones, G.C.A.MO., 284 F. 7«5. 

38. N.Y.—Anderson v. Conner, 87 N. 
Y.S. 449, 43 Misc. 384. 

Vt.—Conant v. Bellows Falls Canal 
Co., 29 Vt. 263. 

39. W.Va.—Gherman v. Red Roc'k 
Fuel Co., 99 S.E. 66, S3 W Va. 631. 

Aoosptlag bsasllts 

A corporation, whose officers know¬ 
ingly accept benefit of services ren¬ 
dered by one assuming to act as 
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ly executed under the corporate seal, it is prima 
facie evidence that it was executed by a properly 
authorized officer.^® The acceptance of a lease by 
the proper officers renders it binding on the corpo¬ 
ration although the corporation has not properly 
joined in its execution.^! Where it is expressly 
stated in a contract to take a lease on behalf of a 
corporation that it will not be bound except on the 
authority of a specified officer, he must actually give 
his approval before the contract can be made bind¬ 
ing on the corporation.^2 

Contract for hire. Officers and agents having 
apparent authority to enter into contracts of hire 
may bind their corporations by such contracts.^3 

b. By Directors 

Power to bind corporations by lease is In the di¬ 
rectors. 

As a general rule the power of a corporation to 
lease its property may be exercised b}' the lx)ard of 
directors, under their power to manage and control 
the corporate affairs and where they act in good 


faith the directors may make an agreement to re¬ 
duce the amount of rental under the lease.^^ 

It has been held, moreover, that the directors 
have power, without the unanimous consent of the 
stockholders,^® to lease the entire corporate proper¬ 
ty for a term of ycars,^^ but that they cannot do so 
against the protest or without the consent of the 
owners of a majority of the stock nor, in the 
absence of special authority, can they make a lease 
which surrenders the control of all the corpora¬ 
tion’s property, divests the corporation of all its 
active functions, and practically winds up its exist- 
cnce.4* 

The directors may also take a lease, on behalf of 
the corporation, of property or premises to be used 
for the conduct of corporate business, and a rent 
charge occasioned for that purpose, so far as rea¬ 
sonable, may be charged against the corporation.®® 
Directors may transfer the interest of their corpo¬ 
ration as lessee where such transfer does not oper¬ 
ate to terminate the existence of the corporation.®^ 


its aifcnt, and whose officers hold 
meetings, pursuant to apreement.s l).v 
such agent, to effect a lease of its 
property, is presumed to have em¬ 
ployed person assuming to act for 
it as its agent.—Oberman v. Red 
Rock Fuel Co., supra. 

Conduct and knowledge of other ott- 
oers 

Where the vice president of a cor¬ 
poration had charge of the whole ne¬ 
gotiations vnth a prospective leasee 
of part of a building which the cor¬ 
poration contemplated constructing, 
and the president and secretary were 
also conversant with the matter, they 
had prima fa<-ie authority to author¬ 
ize the general attorney to agree to 
give a lease.—Ford Motor Co. v. Ho¬ 
tel Woodward Co., C.C.A.N.Y, 271 F. 
625, ct'rtiorari denied 41 S.Ct. 537, 
256 TJ.S. 698. 65 L.Ed. 1177, and 42 S. 
Ct. 690, 259 U.S. 588, 66 L.Ed. 1078. 
40. Tenn.—University of Tennessee 
V. Memphis Hospital College Bldg. 
Co, 6 Tenn.App. 131. 

Wash —King v. West Coast Grocery 
Co.. 129 P. 1081, 72 Wash. 132. 

14a C.J p 397 note 17 [a] (1), p 439 
note 27. 

ITndsr statute 

Ala.—H. G Hill Co. y. Taylor, 168 
So. 693. 232 Ala. 471. 

41> Wash.—Starwich v. Washington 
Cut Glass Co., 116 J*. 459, 64 Wash. 

42. Ann.Ca8.1913A 262. 

14a C.J. p 439 note 38. 

48. Ky.—Murrell v. American Ry. 
Express Co., 269 S.W. 293, 745, 207 
Ky. 322. 

43. U.S.—The Allan Wilde, C.C.A.N. 

Y., 264 F. 291, affirming, D.C., 255 
F. 171. 


Fining price 

Where an agent of one corporation 
and an officer of another had ap- 
pirrent authority to engage space for 
a ship on a pier, the fixing of the 
price was an incident of such au¬ 
thority,—The Allan Wilde, supra. 

44. Colo.—Mosher v. Sinnot, 79 P. 

742, 20 CoIoApp. 454. 

14a C.J p 440 note 40. 

Xiease not “conveyance’* 

The word “conveyance** In by-laws, 
declaring that no mortgage or con¬ 
veyance shall be made without the 
consent of the holders of at least 
two third.s of the stock of the cor¬ 
poration, is used In its more re¬ 
stricted sense as importing an a<-t 
whereby the legal and equitable title 
to real property of the corporation is 
transferred, and a lease of a part 
of the property of the corporation 
for a term of five years Is not a 
conveyance, and the board of direc¬ 
tors may execute such a lease under 
their power to manage and control 
the affairs and property of the cor¬ 
poration.—Seal of Gold Min. Co. v. 
Slater. 120 P. 15. 161 Cal. 621. 
Delegation of antliority 

The directors may al.Mo delegate to 
an agent authority to execute leases 
and subleases of corporate property. 
—Holwick v. Walker, 45 P.2d 374, 6 
Cal.App.2d 669. 

4b6. N.Y.—Beveridge v. New York 
El. R. Co., 19 N.B. 489, 112 N.Y. 1, 
2 L.R.A. 648. 

46. N.Y.—Hennessy v. Muhleman, 
57 N.y.S. 854, 40 App.Div. 175, re¬ 
versing 67 N.Y.S. 114, 27 Misc. 232. 

47. U.S.—Dickinson v. Consolidated 
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Tract. Co., C.C.N.J., 114 F 232, af¬ 
firmed 119 F 871. 56 CC.A 401, 
certiorari denied 24 S.Ct. 841, 191 
US. 567, 48 L.Ed 305 
N.Y.—Hennessy v. Muhleman, 67 N. 
V.S. 854, 40 AppDiv. 175. revers¬ 
ing 57 NY.S. 114, 27 Misc. 232. 

14a C.J p 440 note 44. 

Nine hundred and ninety-nine years 

It has been held that a lease of 
a railroad for nine hundred and nine¬ 
ty-nine years cannot be made by the 
directors alone or by the stockhold¬ 
ers alone.—Metropolitan El R. Co. 
V. Manhattan li. Co., 11 Daly, N.Y., 
373, 14 Abb.N.Cas. 103. 

48. U.S.—Cass v. Manchester Iron 
& Steel Co., CC.Pa., 9 F. 640. 

Pa.—Martin v. Continental Pass. R. 
Co., 14 Phila. 10. 

49. l*a.—Mercantile Library Hall 
Co. V. Pittsburgh Library Assoc., 
33 A. 744, 173 Pa 30. 37 Wkly.N.C. 
533, reversing 26 lMttsb.Leg.J.,N. 
S. 346. 

14a C.J. p 440 note 46. 

50. Mont.—McConnell v. Combina¬ 
tion Min., etc., Co., 79 P. 248, 81 
Mont. 563, 76 P. 194, 30 Mont. 239, 
104 Am.S.R. 703. 

For principal ofiloo 

The directors are prima facie em¬ 
powered to rent an office at the place 
designated in the charter for the 
principal office of the corporation.— 
McConnell v. Combination Min., etc., 
Co., supra. 

51. Mont.—Wortmen v. Luna Park 
Amusement Co., 201 P. 670, 61 
Mont. 89. 
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Of course, a lease on behalf of a corporation 
purporting to be made by directors is invalid if 
made without proper authority.®* 

c. By President 

UnleM specially authorized, the president of a cor¬ 
poration cannot bind it by lease. 

Unless he is specially authorized,®* the president 
has no authority to lease the company’s property,®^ 
especially where such power is expressly vested in 
the board of directors,®® and a lease made by him, 
without authority is not binding^ on the corporation 
unless ratified by the directors.®® 

Terminating lease to corporate property. The 
president has no authority by virtue of his office to 
terminate a lease to corporate property.®^ 

Taking lease or hiring. Except where he is spe¬ 
cially authorized so to do,®* or is intrusted with 
the g:cncral management and control of the corpo¬ 
rate business,®® the president has no power to take 
a lease of property for the use of the corporation.;®® 
and this is so notw^ithstanding he is given power 


as general manager but subject to supervision by 
directors ;®i but it has been held that his authority 
to take a lease may be inferred from the facts of 
his signing, scaling, and delivering the instrument, 
and of the company’s entering into possession un¬ 
der the lease and exercising acts of ownership and 
control over the demised premises.®* A lease tak¬ 
en by a president with approval of the directors 
has been held to be binding on his corporation.®* 

A showing that the president of the corjmration 
hired property for use in the corporate business 
may be sufficient prima facie to show his authority 
to do so.®4 

d. By Gkneral or Managing Agent 

General or managing agent ordinarily has no au¬ 
thority to give a lease to corporate property, but may 
take a lease to property required to carry on the cor¬ 
porate business. 

Except where i)owcr to lease corporate property 
is either expressly given in the general or manag¬ 
ing agent, or may be implied in the particular 
case,®® he has no power to make such a lease,®® 


52. IjR.—T. P. Itanch Co. v, Gucy- 

dan & Ililc^y, 87 S(» 234. 148 I,a. 

435 

14a C .1. p 440 note 42. 

Absence of knowledge 

of corporate property en¬ 
tered inl<» oil behalf of the* corpora¬ 
tion by only two of the three direc¬ 
tors without knowledge thereof by 
third director and with knowledge of 
such fact by lessee was held not to 
bc' binding on the corporation in ab¬ 
sence of estoppel to deny validity — 
T. 7’. Ranch Co. v. Gueydan & Hi ley, 
supra. 

53. Mass —Holmes v. Turners Palls 
Co.. 23 N E. 305, 150 Ma.ss 535, 6 
L.R.A. 283 

54. Arlz.—Franklin v. Havalena 
Min. Co., 141 P. 727, 16 Arlz. 200. 

14a C.J p 440 note 60. 

55. 'Nev.— Yellow Jacket Silver Min. 
Co. V. Stevenson, 5 Nev. 224. 

14a C.J. p 440 note 51. 

56. Arlz—Franklin v. Havalena 
Min. Co., 141 P. 727. 16 Arlz. 200. 

57. N J.—Klein v. Journal Square 
Bank Bldg Co.. 160 A. 812. 110 N. 
J.Kq 607. 

58. Cal.— McQuaide v. Enterprise 
Brewing Co, 111 P. 927, 14 Cal. 
App. 315. 

59. N.C. —Kaleigh Banking & Trust 
Co. V. Safety Transit Lines, 163 
S.E. 168, 198 N.C. 675. 

14a C J. p 440 note 54. 

Bns station 

On the theory that the president 
of a bus corporation was its general 
agent and clothed with apparent au¬ 
thority to execute a lease of a bus 


station, a lease taken by him was 
held to he binding on the corpora¬ 
tion.—Haleigh Banking & Trust Co. 
V. Safety Transit Lines, supra. 

60. Mass —Stoneman v. Fox Film 
Corporation, 4 N.E 2d 63, 107 A.L. 
R 089. 

14a CJ p 441 note 55. 

61. Mass —Stoneman v. Fox Film 
Corporation, supra. 

Motion picture corporation 

Pre.Mdent of motion picture film 
coinpuny, who under b>-laws W’as 
given pow’er of general manager in 
immediate control of business sub¬ 
ject to supervision of board of di¬ 
rectors, had no Implied authority to 
negotiate for leasing of theaters.— 
Stoneman v. Fox Film Corporation, 
supra. 

62. U.S.—Jacksonville, M., P. R. & 
Nav. Co. V. Hooper, Fla, 16 S.Ct. 
379, 160 U.S. 514, 40 L Ed. 515. 

Pa.—Baltimore, etc , Steamboat Co. 
V, McCutcheon, 13 Pa 13. 

63. Tex —Atlas Petroleum Corpora¬ 
tion V. Galveston. H. & S. A. Ry. 
Co, Civ App, 6 S.W.2d 215, error 
refused 

64. Wash —Merrill v. Caro Inv. Co., 
127 P 111, 70 Wash. 482. 

Automobiles 

Where the president of a corpora¬ 
tion owning a platted addition in a 
city and engaged in selling lots used 
the automobile of one engaged in 
keeping automobiles for hire to car¬ 
ry prospective purchasers from the 
city to the addition to inspect the 
lots, and meet the president uho 
made sales, there was a prima fade 
showing of authority of the presi¬ 
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dent to hire automobiles for the cor¬ 
poration so as* to make it liable 
therefor.—Merrill v. Caro Inv. Co., 
127 P. 122, 70 Wash. 482. 

65. Ala.—Georgia Casualty Co. v. 
Masse.v, 79 So. 33, 201 Ala. 601. 

Ohio—Cohare Realty Co. v. Stilson, 
161 N.E. 353, 27 Ohio App. 345. 

14a CJ. p 441 note 58. 

Authority of ouo of two ownor-man- 
agon 

Where a close corporation, owned, 
controlled, and managed by two men, 
employed another to secure a leasee 
or lessees for corporate real estate 
and immediately thereafter onf of 
the owners of the corporation left 
the state and the agent brought the 
other ow'ner and the proposed lessee 
together, w*ho reached an agreement, 
it will he presumed in the absence 
of proof to the contrary that such 
owmer was acting for the corporation 
w'lthin the scope of his authority.— 
Quaker Inv. Co. v. Cooper, 223 P. 628, 
97 Okl. 191. 

Property for carrsring on bueiuees 

General manager of mercantile 
business carried on by foreign cor¬ 
poration has implied authority to 
execute and renew leases as to prop¬ 
erly necessary for carrying on busi¬ 
ness, such as storehouse, land, and 
the like.—Georgia Casualty Co. v. 
Massey, 79 So. 33, 201 Ala. 601. 

66. Arlz.—Franklin v. Havalena 
Min. Co.. 141 1‘. 727, 16 Ariz 200. 

N.ll—Gillis V. Bailey, 17 N.H. IS. 
SublOMO 

N.Y.—Lord v. II. S. Transportation 
Co., 128 N.Y.S 451. 143 App.Div. 
437. 

14a C.J. p 441 note 59 [a]. 
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especially where such power is vested in the board 
of directors;®^ and a lease made by the general 
or managing agent, without proper authority, is 
not binding on the corporation unless it is prop¬ 
erly approved or ratified.®® Even though a general 
agent has ordinarily leased lands of the corpora¬ 
tion, he is not authorized to lease land which he is 
merely directed to hold.®® 

One cannot, after being deposed from office as 
managing agent of a corporation, bind it by a lease 
purporting to be given on behalf of the corpora¬ 
tion."^® 

Extent of authority. Where a general agent has 
authority to lease the corporate property, he has ap¬ 
parent authority to fix the terms of the lease, 
and make reasonable and necessary arrangements 
with the tenant,72 and those who deal with him are 
not bound to take notice of specific instructions 
which constitute restrictions upon his authority in 
this respect."^® In a particular case it was held that 
there was a presumption that the general manager 
of a lessor corporation had proper and lawful au¬ 


thority to make a contract for the reduction of 
rcnt.74 

Taking lease or hiring. As a general rule an of¬ 
ficer or agent who has the general management 
and control of the corporate affairs which require 
the use of buildings or premises for the conduct of 
its business has implied authority to take a lease 
of the necessary buildings or premises,"^® or to hire 
machines, etc., for use in the transaction of the 
corporate business;"^® and in pursuance of such 
authority may agree upon the terms of the lease, 
such as the amount of rental,"^^ and may agree that 
personal property in the hands of the lessor shall 
be subject to a lien for rent and may also make 
a contract reducing the rent."^® 

Such an officer, however, has no authority to 
lease or hire premises or personalty not necessary 
in the usual transaction of the business.®® 

§ 1055. - Cancellation or Surrender of 

Lease 

Officers other than directors do not ordinarily have 


07. Colo.—Conqueror Gold Min , etc., 
Co. V. Ashton. SO P. 1124, 39 Colo. 
133. 

08. Arlz.—Franklin v. Havalona 

Min. Co, 141 P. 727, 16 Anz 200. 

Mass of privilogo; approval of dl- 
rootora 

Where at the time a lessee rents 
a certain privilege from the manag¬ 
ing agent of an amusement company 
the agent notifies him that he hus no 
authority to make the lease except 
on the approval of the board of di¬ 
rectors, but states that if he does not 
hoar from the matter by a certain 
time he shall understand that the ar¬ 
rangement will stand, the lessee is 
not entitled to recover for a breach 
of the contract, consisting in a lease 
of the privilege to another, al¬ 
though the first les.spe is not notified 
of any adverse action by the board 
of directors.—Berlin v Belle Isle 
Scenic K. Co., 105 N.W. 130, 141 
Mich. 646. 

09. N.II—Gillis V. Bailey. 17 N.H. 
18. 

14a C.J. p 441 note 62. 

70. Ohio—Yellow Cab Co. v. Hotel 
Hollenden Co, 159 N.E. 377, 26 
Ohio App. 181 
00 b stand in hotel 
Ohio.—Yellow Cab Co. v. Hotel Hol¬ 
lenden Co., suprn. 

7X. Ark.—Three States Ijumber Co. 
V. Moore, 201 8.W. 508, 132 Ark. 
8 ^ 1 . 

To pay lessee 

Oil company’s district manager's 
apparent authority to lease its All-, 


ing stations was held to be broad 
enough to bind his company by his 
contract to pay lessee of station 
amount of latter's cash deposit, will* 
interest, when his account with the 
oil <‘ompany balanced and lease was 
terminated.—Povey v Colonial Bea¬ 
con Oil Co., Mass., 200 N E. 891. 

72. Iowa.—National Loan, etc.. Co. 
V. Bleasdale, 119 N.W. 77, lit) Io¬ 
wa 696. 

73. Ark.—Three States Lumber Co. 

V. Moore, 201 S W. 608, 132 Ark. 
371. 

74. Or.—Sherman, Clay & Co. v. 
BufTum & Pendleton, 179 P, 241, 91 
Or. 352. 

76. Ark.—McMillan v. Marathon Oil 
Co., 68 S.W.2d 47.3, 188 Ark 937. 
Iowa—Only Lumber Co. v. Bruns- 
wick-Balke-Collender Co., 263 N. 

W. 234. 

Wash.—Peninsular Savings & Loan 
Ass’n V. C. J. Breier Co., 243 P. 
830, 832, 137 Wash. 641, citing Cor¬ 
pus Juris. 

14a C.J. p 441 note 66. 

Benswal 

The general manager of mercan¬ 
tile business earned on by a foreign 
corporation has implied authority to 
renew leases as to property neces¬ 
sary for carrying on its business.— 
Georgia Casualty Co. v. Massey, 79 
So. 33, 201 Ala. 601—Phillips, etc.. 
Mfg. Co. V. Whitney, 20 So. 333, 109 
Ala. 645. 

Osusrai mauagsr of subsidiary oor- 
poratiou 

Where a corporation organizes and 
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uses another corporation as an in- 
strumentiility to transact the busi¬ 
ness of the controlling corporation, 
it is bound by a lease of property 
for transaction of corporate busi¬ 
ness taken by the general manager 
of the controlled corporation.—.lohti 
Church Co. v. Martinez, Tex.Civ,App., 
204 S.W. 486, error refused. 
FresumptiOB of lack of authority 
In a particular <-ase it was held 
that the court would not presume 
that the general manager of a co¬ 
operative retail groceries stores cor¬ 
poration took a lease to a store with¬ 
out authority of the corporation.— 
Co-Operative Stores Co. v. Marianna 
Hotel Co., 193 S W. 529. 128 Ark. 196 
Bepudlatiou by oorporatlou 

A lease of business premises under 
the text rule has been held not to be 
binding on the le.Msee corporation 
after the lessor has been notlAed 
that the corporation has repudiated 
the claimed and apparent authority 
of its general manager.—Peninsular 
Savings & Loan Ass’n v. C. J. Breier 
Co.. 243 P. 830, 137 Wash. 641. 

70. T*a—Phillips V. International 
Text Book Co., 26 Pa.Super. 230. 

77. N.y.—Willlahi WJeke Co. v. Kal- 
denberg Mfg. Co.. 4^ N.Y.S. 937, 21 
Misc. 79. 

78. U.S.—In re All Star Feature 
Corp., D.C.N.T., 232 F. 1004. 

79. Or.—Sherman v. BufTum, 179 P. 
241, 91 Or. 352. 

89. Ala.—Baird Lumber Co. v. Dev¬ 
lin. 27 So. 425, 124 Ala. 246. 

14a C.J. p 441 note 71. 
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power to accept aurrender of a leaae on behalf of the 
corporation. 

As a general rule power to accept the surrender 
of a lease given by a corporation is not incidental 
to the office of president and a general manager,®^ 
or other officer, such as the secretary,*2 the presi¬ 
dent and secretary,®® or the treasurer,®^ and a 
contract to that effect is not binding on the corpo¬ 
ration unless the officer is specially authorized to 
make it,®® or unless it is ratified by the company.®® 
Power to correct a defect in a lease does not au¬ 
thorize the surrender of the lease and the accept¬ 
ance of a new one which varies from the original 
lease in a material and important particular, and 
in the absence of the by-laws it will be assumed that 
they do not give such authority.®*^ It has been 
held, however, that authority to cancel or accept 
a surrender of a lease may be implied from a gen¬ 
eral authority to manage corporate real estate and 
make a lease thereof.®® 

Where the consent of stockholders is necessary 
to authorize a lease it is also required for the can¬ 


cellation of the lease.®® 

Notice to quit. Notice to quit authorized by the 
trustees of a lessor corporation has been held to 
constitute the act of the corporation.®® 

§ 1056. Purchases and Sales 

a. In general 

b. By president 

c. By general or managing agent 

a. In General 

Generally, unleee epeclally authorized to to do, cor¬ 
porate officers and agents, other than directors, have no 
power to purchase or sell property on behalf of their cor¬ 
poration. 

The power of purchasing materials, supplies, or 
other property which are necessary for the orderly 
conduct of the corporate business is ordinarily in 
the board of directors,®^ and not in individual di- 
rectors®2 and not in other officers such as its presi¬ 
dent, see subdivision b of this section, secretary,®® 
or vice president.®^ The directors may, however. 


81. Colo.—Conqueror Gold Min , etc., 
Co. V. Ashton. 90 P. 1124, 39 Colo 
133 

14a CJ. p 442 note 72. 

82. NJ—Harris v Con^rresa Hall 
Ifotel Co., 70 A 330. 76 K J T.aw 
367, affirmed 73 A. 1118, 77 N.J 
Law 800. 

14a C J. p 442 note 73. 

83. N" J—Klein v. Journal Square 
Bank Bldg. Co, 160 A. 812, 110 N 
JEq. 607. 

84w N.Y.—425 East 86th St. Corpo¬ 

ration V. Worm, 260 N.Y.S. 555, 145 
Mlsc. 698. 

85. N.J.—Klein v Journal Square 
Bank Bldg. Co, 160 A. 812, 110 N. 
J.Eq. 607. 

14a C.J. p 442 note 74. 

86 . Colo. — Conqueror Cold Min , 

Co. V. Ashton, 90 P. 1124, 39 
Colo. 133. 

87. N.J.—Lister AgrleuUural Chem¬ 
ical Works V. Selby, 59 A. 247, 68 
N.J Eq. 271. 

88 . Wis.—Commercial Hotel Co v. 
Brill, 101 N.W. 1101, 123 Wis. 638. 

89. Ohio.—Henry v I’iltsburgh, etc , 
R. Co.. 5 Ohio S. & C.P. 41, 2 Ohio 
N.P. 118. 

90. Wash.—Metropolitan Bldg. Co. 
V. Curtis Studio of Seattle, 244 P. 
680, 138 Wash. 381. 

91. Cal.—Frank H. Buck Co. v. Tux¬ 
edo Land Co.. 293 P. 122, 109 Cal. 
App. 453. 

Vt.—John A. Itoebllng'a Sons Co. v. 
Barre. etc.. Tract., etc., Co., 56 A. 
630. 86 Tt. 131. 

Statement by one director 

The statemont by a director to 


stockholders at a stockholders* meet¬ 
ing that the purchase by the corpo¬ 
ration of a certain business would 
eliminate competition, and seller’s 
failure to deny statement, did not 
curtail the power of the directors to 
negotiate for the purchase of the 
busine.ss by a contract not preclud¬ 
ing seller from re-entering the .same 
business in the same town—Farm¬ 
ers’ Co-op. Elevator of Fowler v. 
Sturgis & Sons, 198 N.W. 191, 226 
Mich. 437. 

Antomohilo pnrehaMd by agent’s ae- 
Bietaift 

A transaction by w’hlch an agent, 
employed by a general af;ent to as¬ 
sist him selling stock on a commis¬ 
sion basis, purchased an automobile 
and received a bill of sale for it m 
his own name and agreed to pay for 
it ^Mth stock, Ks so foreign to the 
usual authority granted such an 
agent as to rt'quire either express 
authority from the company or facts 
and circumstances from which su<'h 
authority could reasonably -be In- 
fcricd, or a ratification by it.—Eckel 

V. Westbrook Tank Line Co., 193 N. 

W. 1006, 181 Wis. 46. 

Commanding ofllcors of corporation 
generally have no pow'er to buy for 
corporation in absence of anything in 
act of incorporation or action of 
board of directors clothing them with 
such power.—Baptist Missionary and 
Educational Convention of Texas v. 
Grand Lodge Colored K. P. of Texas. 
Tex.Civ.App., 97 S.W.2d 985. error 
refused. 

92. Colo.—Home Builders Co. v. 

Reddin. 48 P.2d 800, 97 Colo. 232. 
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Chairman of board 

(1) The authority of chairman of 
board of corporate directors to make 
a contrac-t of purchase of realty bind¬ 
ing upon corporation was not to be 
presumed.—Barclay v. Dublin Lake 
Club, N.H., 1 A.2d 633. 

(2) Moreover, where purchases or 
other acquisitions for corporation 
were customarily expressly author¬ 
ized in advance by directors or stock¬ 
holders, chairman of board of direc¬ 
tors, not expressly authorized to 
purchase really, had no authority to 
bind corporation by contract of pur¬ 
chase.—Barclay v. Dublin Lake Club, 
supra. 

Neon sign. 

Mont.—Electrical Products Consoli¬ 
dated V. El Campo, Inc., 73 P.2d 
199, 105 Mont. 386. 

Olllcers who ara also dlrsotors 

(1) The secretary and the super¬ 
intendent and vice president, both 
directors, were held presumptively 
to have authority to bind their <*or- 
poration, a coal company, in buying 
coal.—Black Diamond Coal Co. v. An¬ 
derson Coal Co., 189 N.W. 774, 194 
Iowa 238. 

(2) On the other hand, it has been 
held that a corporate director, be¬ 
ing secretary and treasurer, as such, 
has no implied power to purchase 
land—Home Builders Co. v. Reddiri, 
48 P.2d 800. 97 Colo. 232 

93. Ky.—Citizens' Development Co. 
V. Kypawva Oil Co., 229 S.W. 88. 
191 Ky. 183. 

94. La.—Lawrence v. Sunrise Petro¬ 
leum Co., App., 163 So. 742. 
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delegate power to purchase for the corporation to 
other officers and agents, such as an executive com¬ 
mittee,and as a general rule a corporation is li¬ 
able for purchases made on its behalf by its officer 
or agent where, and only where it authorizes him 
to make them,^® as where it holds him out, or per¬ 
mits him to hold himself out, as having such au¬ 
thority and, where the purchase is made from 
one who has no knowledge of a secret limitation on 
the agent's authority, such limitation does not af¬ 
fect the sale.®8 However, authority to purchase 
certain things does not imply an authority to pur¬ 
chase other things not necessary to effect the pur¬ 
poses of the agency;®® nor is authority to make 
purchases to be inferred from the fact that the of¬ 
ficer or agent made purchases on one occasion,^ or 
from the fact that he has authority to sell,® ex¬ 
cept that a purchase may be made to fill an order 
for goods in which the corporation deals, but which 
it is unable to fill.® Where an agent purchases 


goods for a corporation, the liability of the latter 
to the seller is not affected by the fact that, after 
service of summons in an action against it for the 
price, it transfers property to the agent to reim¬ 
burse him for the goods purchased.^ 

An officer or agent who has authority to make 
purchases on behalf of the corporation may ordina¬ 
rily determine the usual and necessary details of 
the contract,® execute the contract,® correct a mu¬ 
tual mistake therein,'^ or modify or rescind it;^ 
give directions for the delivery of the property pur¬ 
chased,® or extend the time within which delivery 
may be made.^® However, he cannot do or agree 
upon anything that is outside the usual business 
of the corporation and where his authority as 
to the terms and conditions of the purchase is ex¬ 
pressly restricted he has authority to purchase only 
upon such terms and conditions.^® 

Sales, The power to sell corporate property is 


Delivery and nae liy othem 

Uecovery could not be had from 
oil company for lumber purchased by 
vice president of oil company and 
used in construction of wells by oth¬ 
er oil companies with which vice 
president was connected on ground 
that lumber was purchased by oil 
company, where seller did not deliv¬ 
er lumber to oil company and suffl' 
dent facts were known to put person 
of reasonable prudence on guard.— 
Lawrence y. Sunrise Petroleum Co. 
supra. 

96. Vt.—John A. Hocbling’s Sons 
Co. V. Barre, etc., Tract., etc., Co., 
56 A. 530, 86 Vt. 131. 

96- Ohio—Boss v. Alms dc Doepke 
Co., 17 Ohio App. 314. 

14a C.J. p 442 note 83. 

Person selling stock for corporation 

Delivery of assignments of oil 
leases to person selling stock for 
corporation was delivery to oil cor¬ 
poration. where stock salesman had 
been factotum of company in matter 
of obtaining leases from beginning, 
and whut such agent for corporation 
did with such assignments of oil 
leases after they were delivered to 
him was immaterial as aftecting lia¬ 
bility of corporation for purchase 
price.—^Aeroplane Oil & Refining Co. 
V. Disch, 262 S.W. 939. 203 Ky. 561. 
Dogs dsUvsrsd to Innibsr ooxporatlon 
Where member of board of direc¬ 
tors selected logs delivered to cor¬ 
poration for which treasurer was to 
give check, corporation was held 
bound for goods bought.—Avoyelles 
Wholesale Grocery Co. v. Vllle Platte 
Sawmill Co., 136 So. 261, 17 La.App. 
66 . 

Xatsrial for indsamlty oorporatloa 

Vice president of an indemnity 


corporation in charge of protecting 
its Interests in connection with the 
construction of a building has been 
held authorized to bind such corpo¬ 
ration by a promise to pay for mate¬ 
rials furnished and delivered prior 
to a certain day.—Krlder Bldg. Ma¬ 
terial Co. V. Consolidated Indemnity 
& Insurance Co., 270 N.Y.S. 654, 241 
App.Div. 768, affirmed 193 N.K. 410, 
266 N.Y. 611. 

1 97- Cal.—Brant v. California Dai- 
j Ties, 48 P.2d 13, 4 Cal.2d 128. 

Ill.—See Rllis v. Hillison & Ettcn 
Co., 211 Ill.App. 681. 

Wash.—^W. L. Keely Lumber Co. v. 
Bookstaver-Burns Lumber Co., 43 
P2d 953, ISl Wa.sh. 603. 

14a C.J. p 442 note 84. 

Vlos president and sales manager of 
dairy 

Vice president and sales manager 
of dairy distributing corporation who 
had for years contracted with pro¬ 
ducing dairyman on behalf of the 
distributing corporation and had 
made all negotiations and contracts 
for handling of dairyman’s milk was 
held to have ostensible authority 
to contract for the milk on behalf of 
the corporation.—Brant v. California 
Dames, 48 P.2d 13, 4 Cal.2d 128. 

96. Tex.—Hayward Lumber Co. v. 

Cox, Clv.App., 104 S.W. 403. 

Wash.—W. L. Feely Lumber Co. v. 
Bookstaver-Burns Lumber Co., 43 
P.2d 953, 181 Wash. 603. 

99. Mo.—St Louis Beverage Co. v. 
Planters' Grain Kl. etc., Co., App., 
200 S.W. 780. 

1. N.Y.—Smith Premier Typewriter 
Co. V. National Hartel Light Co., 
130 N.Y.S. 136, 72 Misc. 405. 

2. Colo.—Gates Iron Works v. Den¬ 
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ver Engineering Works Co., 67 P 
173, 17 Colo.App. 1.5. 

Minn.— Pennsylvania Finance Co. v 
Old TMttsburgh Coal Co.. 68 N.W 
70. 65 Mmn. 442. 

Vt.—Keyes V. Union Pac. Tea Co., 71 
A. 201, 81 Vt. 420. 

3. N.Y.—Alexander v. Brown, 9 
Hun 641. 

14a C.J. p 442 note 89. 

4. Nev—Nesbitt v. Cherry Creek 
Irr. Co, 145 P. 929, 38 Nev. 150 

5. Mass.—Aldrich v. Bay State 

Constr. Co., 72 N K. 63, 186 Mas-' 
489. 

14a C.J. p 442 note 90. 

6. Cal.—Andres v. Fry, 45 P. 634. 
113 Cal 124. 

14a C.J. p 443 note 91. 

7. NY.—Nii'hols V. Scranton Steel 
Co.. 33 NK. 661, 137 NY. 471. 

8. III.-—Middle Div. El. Co. V. Vun- 
deventer, 80 Ill.App. 669 

9. Mass. — Melledge v. Boston Iron 
Co., 5 Cush. 158, 51 Am.D. 69. 

14a C.J. p 443 note 94. 

10. S.C—Little V. Veneer Mfg. Co., 
126 S.E. 42. 130 SC. 372. 

Bsnisflt to oorporatloa 

Secretary, who had authority from 
corporation to enter into contract for 
purchase of lumber, was authorized 
to extend period for delivery for cor¬ 
poration’s benefit.—Little v. Veneer 
Mfg. Co., supra. 

11. Wyo.—Wyoming Constr., etc., 
Co. v. Buffalo Lumber Co., 166 P- 
391, 26 Wyo. 168. 

14a C.J. P 443 note 95. 

18. Mass.—Bl-Spool Sewing 
Co. V. Acme Mfg. Co., 26 N.E I91, 
163 Mass. 404. 

14a C.J. p 443 note 96. 
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usually to be exercised by the stockholders and di- 
rcctorsi3 rather than by other officers and agents 
of the corporation and this is particularly true 
where the subject of the purported sale constitutes 
the entire assets of the corporation,i** all of its busi¬ 
ness,^® the corporation's entire stock of goods,!^ 
or its real property.^® 


An officer or agent can sell corporate personal 
property only where he has express or implied au¬ 
thority to do so,i® and a sale which is entered into 
without proper authority is not binding on the com¬ 
pany unless it is ratified.^® A corporation may be 
bound, however, by a sale of its property made by 
an officer within his apparent authority .21 The 


13. Ark—Anderson-Tully Co. v. Cil- 
lett I^umber Co., 244 S W. 26. ITiS 
Ark. 224 

14. IT.S.—Tabfnhouse v. Internall<»n- 
al Oxygen Co, C.C.A.N.Y., 74 P.2d 
748. 

Ark—Anderson-Tully Co. v. Oillett 
Lumber Co., 244 S.W. 26, 155 Ark. 
224 

N.Y.—N. A. Berwin & Co. v. Hewitt 
Realty Co.. 191 N.Y.S. 817. 199 

App.Oiv. 452. 

3>erivatioa of power 

As dislingiiished from the power 
to execute an Instrument to convey, 
which IS derived from statute, a 
corporate ofUcer derives authority, if 
any, to stll corporate realty either 
from the corporate charter or from 
the guveining board of the corpo¬ 
ration —Texas Auto Co v. Arbctter. 
Tex Civ App., 1 S.W.2d 334, error dis¬ 
missed. 

15. IT S —Wannamaker v. Edisto 
Nat. Bank of Orangeburg, C.CJ A.S 
C , 62 F 2d 606. 

Winding np corporation 
In a case indicating that in an 
emergeru'y the directors of a corpo¬ 
ration might have power to prevent 
the saciitice of its assets by trans¬ 
ferring them to a going concern to 
be reduced to money under favorabh 
conditions, it was said that directors 
have no inherent power to exercise 
the power reserved to stockholders 
to wind up the affairs of the corpo¬ 
ration by selling Its assets—Wanna¬ 
maker v lOdisto Nat. Bank of Or¬ 
angeburg. supra. 

Where general authority eziete to 

sell all the corporate stock and as¬ 
sets. specific authority to make a 
contract to sell is not required.— 
Sudduth V. Storm King Coal Co., C. 
C.A.Ky., 268 F. 433. 

16. U.S.—Tabenhouse v. Interna¬ 

tional Oxygen Co. C.C.A.N.Y., 74 
F.2d 748. 

Batifloation hy directors inenlllcient 

Conditional ratification by direc¬ 
tors of corporation of sale of its en¬ 
tire business is not ratification by 
stockholders, and does not bind cor¬ 
poration.—Lanahan v. Clark Car Co.. 
C.C.A.Pa., 11 F.2d 820, modifying, D. 
C., Clark Car Co. of New Jersey v. 
Clark. 11 F.2d 814. 

17. Ain —Jones v. Nichols, 80 So. 
71. 202 Ala. 233. 

Good faith immaterial 
A transfer of the entire stock of 
goods to a stockholder, without the 


consent of other stockholders, is in¬ 
valid as against the corporation, al¬ 
though the transaction is a bona fide 
one.—Jones v'. Nichols, supra. 

18. N.Y—N. A. Berwin & Co. v. 
Hewitt Realty Co. 191 N.Y.S. 817, 
199 App Div. 453 

Oeaeral authority iaenflicieat 

Where written offer to purchase 
realty required written acceptance by 
named officials of vendor corpora¬ 
tion, purchaser could not base con¬ 
summation of contract of sale upon 
general authority of vendor's agent 
—n 1X011 V. Federal Farm Mortg Cor¬ 
poration. 1 SK2d 732, 187 Ga. 660. 

19. Ark.—Anderson-Tully Co. v. Gil- 
jett Lumber Co., 244 S.W. 26, 155 
Ark. 224 

14a C J. p 443 note 98 

20. Mont—Trent v. Sherloi k. 61 
650, 24 Mont. 255, 66 P. 7ii0, 26 
Mont. 85. 

N C - Springfield First Nat Hank v 
Asheville Furniture, etc, Co., 21 
S K 948. 116 NC 827. 

Assistant sales manager 
Contract by assistant sales mana¬ 
ger was not binding on company un¬ 
less ratified or made w'lthin scope 
of express or implied authority --W. 
T. Raw'leigh Co. v. Phillips, 167 So 
271, 232 Ala. 124. 

Tlnaccexited resignation 

Where a corporation ratifies its 
officer’s act in executing a bill of 
sale the corporation is bound there¬ 
by notwithstanding at the time of 
such ratification the resignation of 
such officer had been tendered but 
not accepted —Barde v I^irtland 
News Pub. Co., 26 P 2d 787. 145 Or. 
376, rehearing denied 28 P.2d 216. 145 
Or. 376. 

21. Mich—Mos.sman v. Millenbach 

Motor Sales, 280 N.W. 50, 284 

Mich. 562. 

N Y —Shpunt V. Machinery Mer¬ 
chants, 183 N.Y.S. 90. 112 Misc. 
457. 

Wash.—Wharton v. Tierney-Toner 
Co.. 217 P. 998, 126 Wash. 216. 

Branch ottos 

A branch office of a corporation, 
conducted in Its corporate name, 
must be held to hav^e apparent au¬ 
thority to accept orders of buyers of 
Its products who have no knowledge 
that the branch office is not author¬ 
ized to so do, and the corporation is 
bound by such acceptance.—F W. 
Stock & Sons V. Owen & Barker, 105 
S.E. 687. 129 Va. 256. 
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Secretary 

(1) In an action against a corpo¬ 
ration for breach of a contract of 
sale of a marhino. facts were held 
to show an apparent authority in 
secretary to bind his corporation as 
seller.—Shpunt v. Machinery Mer¬ 
chants. 183 N.Y.S 90. 112 Misc. 457. 

(2) Where secretary of corporate 
vendor of realty had acted for the 
corporation m almost all similar 
transactions and corporation had 
treated contracts thus made as bind¬ 
ing, formal authorization was not 
necessary to render secretary’s ac- 
(‘eptance of purchase contract bind¬ 
ing on such corporation.—Gross v 
Kegor Finance Co., C.C.A.Pla., 96 P. 
2d 37. 

Z&trodnciag boIm manager 

A corporation introducing one to 
a prospectiv’e purchaser as its gen¬ 
eral sales manager holds him out as 
more than a mere salesman with lim¬ 
ited authority and power —Wharton 
V. Tierney-Toner Co., 217 P. 998, 126 
Wash. 216. 

Furchanar's right to roly on author- 
ity 

(1) It has been held that a pur¬ 
chaser has the right to assume that 
a per.son who is m charge of the 
company’s office, and with whom he 
deals, IS an agent writh authority to 
act for the corporation in making 
the sale—Sherman v. Auto Bankers. 
Inc, 164 N.Y.S. 69S 

(2) Where the agent of a compa¬ 
ny, to which bonds of a county were 
issued by the county court in pay¬ 
ment of subscription to stock, has 
Ihe bonds for sale, a purchaser has 
a right to presume that the agent 
was lawfully entitled to them.—Hen¬ 
ry County V. Nicolay, Mo., 96 U.S. 
619, 24 L.Ed. 394. 

(3) A stipulation in contract as to 
future sales made by corporation’s 
agent, that contract would be sub¬ 
ject to approval at corporation’s 
home office, did not preclude buyer 
from relying on agent’s apparent au¬ 
thority, especially in absence of 
showing that corporation disap¬ 
proved contract before controversy 
thereon arose.—Marathon Oil Co. v. 
Hadley. Tex.Civ.App.. 107 S.W 2d 883, 
error dismissed. 

BnyBV’B BtdtBmBBtB 

Statements made by a buyer to 
a salesman of a corporate seller are 
made to the corporation.—Indianapo¬ 
lis Saddlery Co. v. Curry, 138 N.E. 
337. 193 Ind. 346. 
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execution by the proper corporate officer of a con¬ 
veyance with corporate seal attached creates a re¬ 
buttable presumption that the particular sale was 
authorized by the corporation. Qn the other hand 
authority to sell cannot be implied from the fact 
that the officer or agfent has authority to purchase ;23 
nor docs authority conferred on an officer of a cor¬ 
poration to transact its ordinary business include 
authority to sell all, or a material part of, its plant 
or property when not implied by the nature of its 
business.24 

An officer or agent who is duly authorized to sell 
corporate property has power to bind the corpo¬ 
ration as regards details of the transaction and to 
do all things required to effectuate the sale.26 Ac¬ 
cordingly an agent who is authorized to sell has 
power to make a memorandum of the sale as re¬ 
quired by the statute of frauds and he may re¬ 
ceive payment for the property sold, where he is 
held out as having such authority,27 and may bind 
the corporation by waiver,2® even though the con¬ 
tract provides that no one has any authority to add 
to, abridge, or change the contract in any respect, 
since such a provision is unreasonable and void.^® 

Authority to sell docs not embrace power to make 
a contract which is not for the sale of property, and 


which is entirely outside of the ordinary course of 
business of the corporation,*® nor to make repre¬ 
sentations as to the future business policies of the 
corporate seller and where the agent is author¬ 
ized merely to solicit orders he has no authority to 
accept such orders or settlements on sales.** Au¬ 
thority to “continue negotiations” for the sale of a 
corporation’s assets does not include authority to 
hire some one else, such as a broker, to negotiate 
such sale.** Authority to sell for cash does not 
carry with it authority to sell for anything less than 
cash.*^ In a particular case it was held that a sales 
agent of a corporation did not have implied author¬ 
ity to change a sales contract.*® 

Transfer or assignment of mortgage debt. When 
the owner of a mortgage is a corporation, authority 
to assign the debt and security should regularly em¬ 
anate from the board of directors;*® but the as¬ 
signment may he made by a principal officer of the 
corporation, if duly authorized,*^ or, if he acted 
originally without authority, the assignment is val¬ 
idated by the subsequent ratification and acceptance 
of the directors.**^ A corporation which has invest¬ 
ed its officer with an apparent capacity to assign a 
mortgage w'ill \yv estopped to deny his authority to 
make the assignment.*® 


22. Tex.—Texas Auto Co. v. Arbet- 
ter. Civ App., 1 S.W.2d 334, error 
dismissed. 

8 al« by ■•cretarx to presldont 

(1) A sale by the .«Joeretary to the 
president by means of an instrument 
bearing the corporate seal was held 
to be presumed valid and binding on 
the corporation.—Bank of Parrott v. 
Kenyon, 139 S.E. 108, 37 Oa.App. 1.37. 

(2) Moreover, it was held that this 
presumption of regularity was not 
destroyed because conveyance bore 
grantee’s signature.—Bank of Par¬ 
rott V. Kenyon, supra. 

President’s authority presumed from 

seal see infra this section subdivi¬ 
sion b. 

23. Mont—Trent v. Sherlock, 61 P. 
650, 24 Mont. 265, 66 P. 700, 26 
Mont. 86 

24. W.Va.—Lawrence v. Montgom¬ 
ery Gas Co, 106 S.E. 890, 88 W.Va. 
352 

Ijot and well of gas corporation 

W.Va.— Lawrenc€i v. Montgomery 
Gas Co., supra. 

26h Cal.—Irrigated Valleys Land Co 
of California v. Altman, 207 P. 
401, 67 Cal.App. 413. 

Powers ooentensive with those of 
corporation 

Whore the secretary of a corpo¬ 
ration organized to buy and sell land 
was vested with power to sell and 
develop corporate lands and water 


rights, and by special act of the di¬ 
rectors was also made sales agent 
and manager with power to sell its 
lands, so far as authority to dispose 
of its lands and concomitant rights 
was concerned, his powers were co¬ 
extensive with those of the corpo¬ 
ration; accordingly the corporation 
was held to be hound by Us secre¬ 
tary’s act in giving water privileges. 
—Irrigated Valleys Land Co. of Cal¬ 
ifornia V. Altman, supra. 

26. Md.—Sloddert v. I’ort Tobacco 
Parish Vestry, 2 Gill & J. 227. 

27. N.Y.—Carter White Lead Co. v 
Pounds, 72 N.Y.S. 876, 66 App.Dlv. 
476. 

14a C.J. p 443 note 4. 

28. Cal.—Abney v. Belmont Country 
Club Properties, 279 P. 829, 100 
Cal.App. 12. 

14a C.J. p 443 note 6. 

Purchaser’s rights on violation 

On violation of such waiver by 
the vendor corporation in notifying 
the purchaser of intention to cancel 
the contract and retain the amount 
paid thereon by the purchaser, he 
was entitled to treat the contract as 
abandoned and to sue thereon.—Ab¬ 
ney v. Belmont Country Club Prop¬ 
erties, supra. 

29. Iowa.—Peterson v. Walter A. 

Wood Mowing, etc., Mach. Co., 66 
N.W. 96, 97 Iowa 148, 59 Am.S.R. 
39. I 


30t N J.—Durhrow v. Hackensack 
Meadows Co., 71 A. 50, 77 N.J.Luw 
89. 

31. Tex—Allen v. Massey-Harris 
Co.. Civ.App, 88 S.W.2d 1097. 

jgalntalaiBg supply store 

Representation of a corporate 
agent In selling a combine that cor¬ 
poration would maintain u supply 
store at a certain town was held not 
to be binding on the corporal ion un¬ 
der the text rule.—Allen v. Masaej'- 
Ilarris Co., supra. 

32. S.D.—Frick Co. v. Hoff. 128 N. 
W. 495, 26 S.D. 360 

14a C.J p 443 note 8. 

33. N.H.—Edelstone v. Salmon Falls 
Mfg. Co., 150 A. 646, 84 N H. 316. 

34. Ky.—Empire Coal Min Co. v 
Empire Coal Co., 210 S.W. 474. 183 
Ky. 699. 

36. Ind.—Christian Feigenspan, Inc., 
V. American Hominy Co., 134 N.E. 
903, 78 Ind.App. 360. 

38. Mass —Munahan v. Varnum, 11 
Gray 406. 

41 C.J. p 666 note 74. 

37. Ala—Collier v. Alexander, 38 
So. 244. 142 Ala. 422. 

41 C.J. p 666 note 76. 

38. Ill.—Darst v. Gale, 83 Ill. 136. 
N Y.—Hoyt V. Thompson, 19 N.Y. 

207—Palmer v. Yates, 5 N.Y.Super. 
137. 

39. Mass.—Com. v. Reading Sav. 
Bank, 187 Mass. 431. 
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b. By President 

Ordinarily the president Is not authorized to purchase 
or sell property on behalf of his corporation, unless he 
is expressly or impliedly empowered to do so. 

The president, as such, has no power to purchase 
property for the corporation, either reaH® or per- 
sonal,^^ unless he is expressly authorized to do so, *2 
or unless such authority is implied,^3 as by reason 
of his having been in the habit of making such pur¬ 
chases,or by reason of his having the manage¬ 
ment and control of the corporate business, in 
which case he may purchase property for use in the 
ordinary course of the business but power to 
purchase real estate is not implied from authority to 
take charge of the fiscal affairs and to sign and 
execute all documents or to take charge of the fis¬ 
cal affairs until the by-laws are adopted nor does 
authority to manage and control the ordinary 
course of conxiratc business imply authority of the 
president to make purchases which are not usual 


and necessary,especially where his managing au¬ 
thority is limited in its extent;^® he has no power 
to go beyond such limitation, and if he does so the 
contract is not binding upon the corporation if the 
seller has notice, cither actual or constructive, of 
the limitation.^* 

Where the president has a general authority to 
purchase he may purchase on the credit of the cor¬ 
poration and give its note therefor;^® and even 
though credit for the purchase is given to the pres¬ 
ident the corporation may be held liable therefor,®! 
and if a purchase is apparently within the scope of 
the president’s authority the company is liable 
therefor unless the seller knew or had reasonable 
means of knowing that the president was making 
the purchase on his account.®^ Under general au¬ 
thority to purchase for the corporation its president 
may be empowered to enter into a conditional sales 
contract.®* The president has apparent authority 
where property purchased under a conditional con- 


N.Y.—JackHon v. Campbell, 5 Wend. 
572. 

40. Cal—Mat boron v. Ramlna Cor¬ 
poration, 11»4 I*. 86, 49 Cal App 
690. 

lia (’.J. p 444 note 11. 

41. H.D—Dea Moinea Mfg.. etc, Co. 
V Tilford Milling: Co, 70 N.W. 839. 
9 S.D. 542 

14a CJ. p 444 note 12, 

42. ("al—Slebc v. Joshua Mendy 
Mach. Work.s. 2.5 1*. 14. 86 Cal 39U 

14a C J p 444 note 13. 

Pnrchaae of lease 

rVesidont of corporation opera t- 
mp a < h.'iin of retail stfir<*s wa.s, In 
a particular case held to have au¬ 
thority to bind his corporation in 
making contract to purcha.se as- 
sif^iimcnt of leases for su<*h .stores. 
—Nialcy C<i > lludolph & iJaucr, C 
t^A.Ky., 64 F2d 571 

43. Colo—I)on\cr Pressed Hn< k Co. 
V. Younx, 113 P 499, 49 Colo. 49S 

14a C.J. p 444 n«>lo 14. 

Bondi or itook by Inmber corpora- 
tlon 

Thi‘rt* 1 ft nothing: in the nature of 
thci buHincs.s of a lumber corporation 
that would Rive rise to a presump¬ 
tion that Its prc.sidcnl has authority 
to subscribe for or purchase bonds 
or stock in another corporation — 
Wyoming: Construction & Develop¬ 
ment Co. V IJuffalo Lumber Co., 166 
r. 391, 25 Wyo. 158. 
nttlaffi for theater 
The president of a theater compa¬ 
ny Is presumed to have been author¬ 
ised to buy nttinRS for the theater, 
where they were placed therein and 
adapted thereto, and pass to the 
company’s lessee.—Pearson v. Lib¬ 
erty Ave. Theatre Co., 137 N.Y.S. 
712. 162 App.Dlv. 771. 


Bepnrehase of bonds 

President whom corporation, en- 
gfiged In selllngr securities, author¬ 
ized to buy and sell bonds had im¬ 
plied authority to make aRrcenient 
with purchaser of bonds to repur¬ 
chase bonds in future at stated price. 
—Blatt V. Boardwalk Securities Cor¬ 
poration, 176 A. 6S8, 114 N J Law 
477. 

44. Ala—Dixie Industrial Co. v At¬ 
las Lumber Co., 81 So 64, 202 Ala 
662 

Mass —IIouRhton & Dutton Co. v 
Journal KnRru\ iriR Co., 135 N.E. 
688, 241 Mass. 541. 

Mo—Sparks v. Dispatch Transfer 
Co.. 15 SW. 417, 104 Mo 531. 24 
Am.S.R. 351, 12 L H A. 714 

45. I^a.—Hooper v. Miller, 125 So. 
77. 12 La.App. 9. 

14a C..T. p 444 note 16. 

Canning- labels 

President of a canning: <*orpurallon, 
wlio was al.so the gencrnl manaRcr 
and in Rcncral charge ot its l>usi- 
ness, had .authority to contract for 
the purchase of labels, their pur¬ 
chase being but a detail of the busi- 
nes-s—Western Lithograph Co. v. 
Vanomar Producers, 197 P. 103, 185 
Cal 366. 

Nursery stock 

Purchase of nursery stock by 
pre.sident of corporation engaged in 
business of buying and selling < ut 
flowers was held to be binding on 
corporation.—Parnay v. K. (\ Ani- 
ling Co., 280 P. 397, 100 Cal.App. 529. 

46. N.V.—Catholic Foreign Mis¬ 
sion Soc. V. Dussani, 109 N E. 80. 
216 N.Y^. 1, Ann.Ca8.1917A 479, re¬ 
versing 142 N.Y.S. 1111, 167 App. 
Div. 893. 


47. Kan.—Getty v. C. R. Barnes 
Milling Co. 19 P 617, 40 Kan. 281. 

14a CJ p 444 note 19. 

Tbeatars by motioA plotnro oompa- 
ay 

I’resident of motion picture Aim 
company, who under by-laws was 
given power of general manager in 
immediate control of business sub¬ 
ject to supervision of board of direc¬ 
tors. had no implied authority to ne¬ 
gotiate for acqui.mtion of theaters — 
Rtoneman v Fox Film Corporation. 
Mass, 4 NE2d 63. 107 A.L R. 989. 

48. W.Va—Varney v. Hutchinson 
Lumber, etc, Co, 73 S.E 321, 70 
WVa 169. 

49. Ill —Joliet Electric Light, etc., 
Co V. Ingalls, 23 Ill App 45. 

Tenn—Obis v. T’hillipshurg Land 
Co. Ch.App.. 48 a.W. 285. 

50. Cal—-Siebo v. Joshua Ilendy 
Mach Works. 25 P 14. 86 Cal. .390. 

Me—Castle v Belfast Foundry Co., 
72 Me. 167. 

Purchase of* maohiiiery on the 

credit of the corporation was held 
in n particular case to be outside the 
authority of the piesidcnt.—W. A. 
Handley Mfg. Co. v. International 
Recording Co., 60 So. 557, 6 Ala.App. 
219. 

51. Ky.—Enterprise Impr., etc., Co. 
V. Offlll, 7 Ky.L. 792. 13 Ky.Op. 
936. 

52. Mo.—Sparks v. Dispatch Transf. 
('o. 16 S.W. 417, 104 Mo 531, 24 
Am S.R, 351, 12 L U.A 711. 

53* Ala.—Dreniicn Motor Car Co. v. 
Welded Products Co., 1(»2 «o. 600, 
20 Ala.App. 382, certiorari denied 
Ex parte Welded Products Co., 102 
So. 601, 212 Ala. 335. 
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tract of sale is retaken by the vendor to waive a 
statutory requirement relative to retaining the prop¬ 
erty for a certain length of time and giving the 
purchaser notice of the sale; but he has no implied 
authority to waive the corporation's claim to the 
surplus realized upon a resale, above the amount 
due on the purchase price.A president having 
authority to repurchase property for his corporation 
was also held to have authority to agree on the 
price and terms of payment.55 

Sales, In accordance with the general rule that 
the president of a corporation has no power by vir¬ 
tue of his office to dispose of its real or personal 
property, see supra § 1038, attempted sales of such 
proi)erty by the president are not, in the absence 
of special authority express or implied, binding on 
his corporation,and this is particularly true as 
regards sales of all or a substantial part of the cor¬ 
porate property.®'^ The president may, however, 
have power to sell property belonging to the corpo¬ 
ration, by reason of his being intrusted with the 
management and control of the corporate business, 
in which case he may make ordinary sales in the 


course of business of the goods or commodities in 
which the corporation deals,58 or where practical 
necessity by reason of the nature of the corpora¬ 
tion’s business requires that sales by the president 
shall by binding on the corporation.5® Of course, 
the president of a corporation may bind it by sale 
of property belonging to the corporation when spe¬ 
cially authorized to do so.®® 

Where the president buys certain property in his 
individual capacity, but for the use of the corpora¬ 
tion, he may sell such property although he is 
bound to accotint to the stockholders for profits 
arising from the transaction; and where in such 
case the directors and stockholders fail to interest 
themselves in the transaction, when money is re¬ 
quired to make the contract of value, they cannot 
complain of a sale by the president after the com¬ 
pany has become practically defunct, or claim the 
whole profit from the sale.®^ 

Where the president is authorized to sell certain 
corporate property he may use any reasonable and 
proper means of effecting the sale;®^ he may bind 
the company by a warranty of title®^ or by state- 


54 . N.T.—^Leonard v. Montague, 140 
N.Y.S. 662, 155 App.Dlv. 606. 

55^ Tex.—Palmetto Lumber Co. v. 
Gibbs, Civ.App., 62 S.W 2d 120, af¬ 
firmed 80 S.W.2d 742, 124 Tex. 615, 
102 A.L.II. 474, motions overruled 
82 SW.2d 876, 124 Tex. 615, 102 A. 
L.R. 482. 

64. Cal.—^Northwestern Pneklng Co 
V. IVhltney, 89 P. 981, 5 Cal.App. 
106. 

Mont.—Emery Consol. Mlnlnir Co. v. 

Erickson. 208 P. 985. 64 M<»nt. 190. 
W.Va.—Mack Realty Co. v. Bockley 
Hardware & Supply Co., 148 S.E. 
122, 107 W.Va. 290. 

14a C.J. p 444 notes 81-33. 

Automobllss 

The president of an automobile 
sales company has no authority to 
bind his corporation as regrards the 
sale of automobiles.—Brown v. Mon¬ 
roe Automobile & Supply Co., La. 
App., 180 So. 151. 

Contract under seal 

Presumption of authority of presi¬ 
dent of mercantile corporation to 
contract sale of real estate under 
seal may be rebutted by parol evi¬ 
dence.—Mack Realty Co v. Beckley 
Hardware & Supply Co.. 148 S.E. 122, 
107 W.Va. 290. 

57 - Ky.—Irvine Toll Brldfire Co. v. 
Estill County, 276 S.W. 6.84, 210 
Ky. 170. 

Mass.—Judkins v. Tuller, 178 N.E. 
640, 277 Mass. 247—Horowitz v. S. 
Slater & Sons. 164 N.E. 72. 265 


Mass. 143, followed In Connelly v 
S. Slater & Sons, 164 NE 77, 265 
Mass. 155. 

Tex—Lo.s Olmos Oil & Gas Co. v. 

Strong, Civ.App. 62 S.W.2d 254. 
Sole asset; all taurlli>le assets 

(1) In the absence of express or 
implied authority so to do, a presi¬ 
dent has no authority to sell proper¬ 
ty constituting: the sole asset of his 
corporation such as the bridge con¬ 
stituting; the only asset of a hridpe 
corporation—Irvine Toll Bridf;o Co 
V. Estill County. 276 S.W. 634, 210 
Ky. 170. 

(2) Nor may the president of a 
corporation grive an option for the 
sale of all the langrihle assets of his 
corporation.--Superior Mining: Co. v. 
White Coal Co., 214 Ill.App. 381. 

Sal# of one of three mills owned 
by a manufacturing: corporation w'as 
held not to ho w'ithin tho powder of 
Its president.—Horowdtz v. S. Slater 
& Sons. 164 N.E. 72, 265 Mass. 143, 
followed in Connelly v. S. Slater & 
Sons, 164 N.E. 77, 265 Mass. 155. 

58. Cal.—Sparter v. Mission Motor 
Service, 272 P. 1114, 95 Cal.App. 
551. 

Md.—Eastern Rolling: Mill Co. v. 

Michlovitz. 145 A. 378. 157 Md. 51. 
N.Y.—J. M. Horton Ice-Cream Co. v. 

Merritt, 17 N.Y.S. 718. 

Wis.—Blumenthal v. Schneider, 203 
N.W. 393, 186 Wis. 688. 

aasolias ssrvlo# statiou 

Cal.—Sparter v. Mission Motor Serv¬ 
ice. 272 P. 1114, 95 Cal.App. 561. 
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Ontstaadlngr accounts 

N.J —Asbury Park & Ocean Grove 
Bank v Stoneham, 157 A. 650, 10 
-N..T.Misc. 78. 

Sorsp steel 

Md—Eastern Rolling: Mill Co a 
M ichlovitz, 145 A. 378. l.'^7 Md 51 
Bale in settlement of litlgratlon 

Bill of sale by pre.sident conveying 
insured corporation’s grood.s in .settle¬ 
ment of litigation to which corpora¬ 
tion was party defendant and prop¬ 
erly served, was not invalid although 
such hill recited that de))ta Involved 
in litigation were not corporation's, 
and litigation Involved corporation’s 
business and property.—People’s 
Credit Clothing Co. Old Colonv 
Ins. Co. of Boston, 171 S.E. 687, 47 
Ga.App. 819. 

59. Ill.—Beatty v. Federal Fireproof 
Storage Co., 268 Ill.App 198. 
Xetall sales of paintings 
Ill —Beatty v. Federal Fireproof 
Storage Co., supra. 

6a Wis.—Jefferson Gardens v. Ter- 
zan, 257 N.W. 164, 216 Wis. 230. 
61 . Ind.—Tevis v. Hammersmith. 84 
N.E. 337, 170 Ind. 286, transferred. 
App., 81 N.E. 914. 

66- Me.—^Augusta Bank v. Hamhlet. 
35 Me. 491. 

Md.—Northern Cent. R. Co. v. Bas- 
tian, 16 Md. 494. 

14a C.J. p 445 note 39. 

63 . U.S.—Dubuque & S. O. R. Co., 
v. Pierson, Iowa, 70 F. 303, 17 C.C 
A. 401, rehearing denied 71 F. 268, 
17 C.C.A. 408. 
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mcnts as to the rights of the corporation as regards 
the property sold,®^ and may engage the services 
of another to assist him in finding a purchaser and 
effecting the sale.®® This power ceases, however, 
as soon as the sale has been accomplished.®® The 
president of a corporation engaged in the business 
of selling land has authority to select a purchaser, 
and to release one purchaser from his obligation 
and accept another in his place, especially where a 
payment of past due installments is made by the 
new purchaser.®*^ On the other hand, the contract 
of a corporation as vendor cannot be modified by 
its president in the absence of corporate authority 
to do so.®® In no event can the president make a 
sale which is beyond the powers of the corpora¬ 
tion.®^ 

c. By General or Managing Agent 

A general or managing agent may bind his corpora¬ 
tion by the purchase of personal property for use in 
the corporate business and may sell corporate property 
in the usual course of business. 


As in the case of the president who is also gen¬ 
eral manager, see supra subdivision b of this sec¬ 
tion, as a general rule a general or managing agent 
of a corporation has authority to purchase such ar¬ 
ticles of personal property as are usual and neces¬ 
sary for the use of the corporation in the transac¬ 
tion of its business,’^® unless his power in this re¬ 
spect is specially limited but he is not empower¬ 
ed to bind his corporation by a purchase of real es¬ 
tate, unless he properly may be and is specially au¬ 
thorized to do so.72 

Where it is within the ai)parent scope of the man¬ 
ager’s authority to do so, he may agree upon the 
terms and conditions of the purchase,and if the 
seller acts in good faith without notice of any lim¬ 
itation on his authority the corporation is bound 
thereby but the corporation is not bound by a 
purchase which is not within the general scope of 
the manager’s authority,"® and where the compa¬ 
ny’s funds are used in such a purchase, the seller 


64 . N.Y.—l-incoln Stirling Corpoia-, 
tion V. State Theatre Dunkirk, 10 
N.Y.S.2d 813. 

MortffaflTe subordinate to Isase 

The authorization to president of 
corporation to carry out sale in re.s- 
olution of oorporntion’s stockholders 
with Its lack of limitation was siifTl- 
cient to justify president's iMndiiiR 
corporation bv statement substantial¬ 
ly to effect that mortgaK:© of corpo¬ 
ration would be subordinate to lease 
—Ijincoln Sterling Corporation v. 
State Theatre Dunkirk, supra. 

65. Md —Northern Cent. R. Co. v. 
Ra.stian. 16 Md. 494. 

66 . N J.—Carpenter v. Overland 
Tiro Co., 130 A. 666. 102 NJ.T^aw 
196 

Waiving forfoitnro of broker’s com- 
mission 

Admitted general authority In 
president of eorporalloii to contract 
to sell corporation’s land cannot 
without cxprc.ss authority from hoard 
of directors, include authority to 
waive forfeiture, because of nets of 
disloyalty of sales agent's commis¬ 
sion, where before alleged waiver, 
sale of property In question had been 
actually I’losed l»y president through 
other ngenl.s, causing corporation to 
become liable to pay them commis¬ 
sion.—Carpenter V. Overland Tire 
Co., supra. 

67 . N.Y.—Pierce v. Hellenic Amer¬ 
ican Realty Co., 136 N.Y.S. 605, 76 
Misc. 478. 

68 . N.J.—.Foseph S. Naame Co. v. 
LiOuis Satanov Real Kstate & 
Mortgage Corporation, 147 A. 436, 
109 N.J.Kq. 165, affirming, Ch., 143 
A. 531, 103 N.J.Eq. 386. 

68. U.S.—In re Trlon Mfg. Co., D.C. 
Ga., 214 F. 161. 


70. Ala.—.Terome H. Sheip, Inc., v 
Raer, 97 So. 698. 210 Ala. 231 

Cal.—Master Builders’ Co. v. Clinton 
Const. Co. of California. 270 P. 239. 
93 Cal.App. 685. 

Mass—Houghton & Dutton Co v. 
Journal Engraving Co., 135 N.E. 
68S. 241 Mass. 641. 

14a C.J. p 445 note 45. 

Building material 

Manager and officer of corporation 
had implied authority to bind bis 
corporation W’hen he told successful 
bidder to go ahead and furnish ma¬ 
terial to remodel corporation’s store¬ 
house and that such officer would see 
that such bidder wa.s paid.—Karliis 
Department Stores v. Dcason, 109 So 
751, 215 Ala. 97. 

Oas pips 

General manager of gas company 
was hold to have apparent authority 
to order and agree to pay for pipe 
to be used in construction.—Rrnman, 
Dow & Co. V. Kennebec Gas & Fuel 
Co.. 104 A. 3, 117 Me. 291. 

Seed 

Contract by agent of cotton gin 
corporation to purchase planting seed 
for disposition to customers, was 
held to be binding on such corpora¬ 
tion —Kasch V. Farmers’ Gin Co., 
Tex.Com.App., 3 S.W.2d 72. affirming 
in part and reversing in part Farm¬ 
ers’ Gin Co. V. Kasch, Civ.App, 277 
SW. 746. 

Power to purchase as Implying pow¬ 
er to pay therefor see infra §1057 
d. 

71 . Colo.—^Victoria Gold Min. Co. v. 
Fraser, 29 P. 667, 2 Colo.App. 14. 

Vt.—Keyes v. Union Pac. Tea Co, 
71 A. 201, 81 Vt. 420. 
limitation unknown to ssller 

That resolution of board of direc¬ 

573 


tors of <‘orporation authorized by 
ebarter to buy leases and drill oil 
wells prohibited offiiers and em¬ 
ployees from Incurring debts over a 
sT»e«‘ifled amount without approval of 
board did not invalidate a purchase 
of oil derric'k from a seller having 
no knowledge of the restriction.— 
Cherokee l»ui>Iic Service Co. v. Har¬ 
ry Cragln Tjumber Co., 49 P,2d 723. 
174 Okl. 67. 

72 . Colo —Carper v. Frost Oil Co.. 
211 P. ,370. 72 Colo. 345 

Va.—Sterling v. Trust Co of Nor¬ 
folk. 141 SE S56. 149 Va 867 
W.Va —Mack Realty Co v. Reckley 
Ifardwnre & Supply Co, 148 S.E 
122, 107 W.Va. 290. 

73 . Ga—Merchants’, etc.. Bank \ 
Cottrell. 23 S E. 127, 96 Ga. 168 

14a C J. p 445 note 48. 

74 . Ky.—Hur.st v. American Assoc. 
49 S.W. 800, 105 Ky. 793, 20 Ky L.. 
1624. 

14a C.J. p 445 note 49. 

75. Mo.—St. Louis Beverage Co. v. 
Planters’ Gram El., etc., Co., App., 
200 S.W. 780. 

14a C.J. p 445 note 50. 

Mining propartias 

Office of general manager of w^a- 
terworks and electric corporation 
does not carry implied power to bind 
company to pay million dollars for 
purchase of mining properties—Mid¬ 
dleton v. General Water Works & 
Electric Corporation, 139 So. 273, 224 
Ala 268. 

Soft dzlnka 

Where general manager of corpo¬ 
ration engaged in grain and mule 
business in name of corporation pur¬ 
chased soft drinks, corporation was 
not liable as such purchase was not 
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may, in the absence of estoppel, be required to make 
restitution to the corporation, although he had no 
intention to defraud itJ® 

Sales. Unless his authority is specially restrict¬ 
ed,'^'^ a general or managing agent of a corporation 


has power to sell its prpperty, such as its stock in 
trade, in the usual course of its business,'^® or prop¬ 
erty used in connection therewith,and to bind the 
corporation by his agreement with respect to such 
sale,®® and to receive and accept payment therefor®^ 


within apparent scope of his au¬ 
thority.—St. Louis Bevcrajfe Co. v. 
Planters’ Grain Elevator, Mule & 
Feed Co.. 200 S.W. 780. 

▼slilols 

General ma naffer of corporation, 
manufacturiniT certain kind of Jack, 
was without power to contract to buy 
rlerht to manufacture patented con¬ 
vertible vehicle or wagon.—Kelly 
Convertible Wagon Co. v. Rhodes 
Mfg. Co. 135 S.E. 242, 102 W.Va. 16. 
SpeoQlatioiL not authorised 

Authority of manager to advance 
funds of corporation to purchase 
material and to engage in selling fu¬ 
tures as a legitimate “hedge” to pro¬ 
tect the corporation from market 
fluctuations in the price of such ma¬ 
terial does not Include authority to 
speculate with corporation funds in 
the same commodity by making in¬ 
discriminate purcha.se8 and sales 
thereof in bucket shops.—Buckeye 
Cotton Oil Co V. Sloan, Tenn., 272 
F. 616, 163 CC.A. 44. 

7a S.n.—Porter v. Lien, 163 N.W, 
905. 36 S D 18. 

77. Mont—Trent v. Sherlock, 61 P. 
660, 24 Mont. 255, 66 P. 700, 26 
Mont. 85. 

Wash.—Kitzmiller v, Pacifle Coa.st, 
etc, Tracking Co., 166 P. 17, 90 
Wash. .357. 

Secret limitations 

Where a company clothed the man¬ 
ager of its textile department with 
appearance of authority to make con¬ 
tracts of sale, and did not place any 
limitation on his authority as far as 
the puiilic was concerned, no private 
instructions that before acting he 
should secure the approval of some 
officer were binding on any person 
dealing with him.—Bigio v. William 
H. Knox & Co., 186 N Y.S. 465. 

78. Ky —Frick & Lindsey Co. v. 
Holbrook. 259 S.W. 1033, 202 Ky. 
416. 

Md.—Eastern Rolling Mill Co. v. 

Michlovjlz. 145 A. 378, 157 Md. 51. 
14a C.J. p 446 note 55. 

Gasoline 

General .sales manager of oil cor¬ 
poration was held to have authority 
to bind such corporation on contract 
for sale of gasoline.— Transcontinen¬ 
tal Oil Co. V. Wofford, Tcx.Civ.App., 
6 S.W.2d 165, error dismissed. 

B—a wheat 

An agent of a mill and elevator 
corporation in charge of its elevator 
is Impliedly authorized to sell seed 
wheat.—Itasca Roller Mill & Eleva¬ 


tor Co. V. Wooten, Tex.Clv.App., 246 
S.W. 678. 

79. Cal.—Sparter v. Mission Motor 
Service, 272 P. 1114, 96 Cal.App. 
551. 

Gasoline eervioe etation 

Cal.—Sparter v. Mission Motor Serv- 
i(*e, supra. 

Delivery of Jnnk 

Telephone company’s local man¬ 
ager was authorized to deliver Junk 
sold under oral contract, hence de¬ 
livery passed title.—Commonwealth 
Telephone Co. v. Paley, 233 N.W. 619, 
203 Wis. 447. 

80 . Ind.—International Harvester 
Co. of America v. Haueisen. 118 N. 
E. 320, 66 Ind.App. 35.6. 

Ky.—Frick & Lindsey Co. v. Hol¬ 
brook. 259 S.W. 1033, 202 Ky. 416. 
Minn.—Moorhead v. Minneapolis Seed 
Co., 165 N.W. 484, 139 Minn. 11. 
L.R.A 1918C 391, Ann.Cas.l918E 

481. 

14a C.J. p 446 note 66. 

By-law 

A by-law provision that no contract 
shall be made “by any officer,” unless 
authorized by the board of directors, 
refers only to such contracts as 
would be made by an officer, and 
does not limit the authority of a 
managing agent to make a contract 
verbally authorized by those control¬ 
ling the corporation as an incident to 
a sale.—Sherman v. Dwight, 123 N. 
YS. 89, 138 App Div. 695. 

CommissioiL 

(1) Re.sident manager of foreign 
corporation empowered to make sale 
contracts with local agents subject 
to approval of his principal was held 
to be authorized to bind his princi¬ 
pal by an agreement to pay commis¬ 
sion to one bringing in a customer. 
—Kopun V. Minneapolis Threshing 
Mach Co., 166 N.W 826, 39 N.D 27. 

(2) Where manager of insurance 
corporation’s real estate department 
hired broker to find purchaser for 
realty and. with knowledge and con¬ 
sent of corporation’s general man¬ 
ager, accepted purchaser found by 
broker, the corporation was held to 
be liable to the broker for commis¬ 
sions for sale, since manager of real¬ 
ty department had apparent author¬ 
ity to hire broker, which was ratified 
by company’s acceptance of benefits 
of sale.—Faulkner v. Victory Mut. 
Life Ins. Co., 11 N.B.2d 241, 292 Hi. 
App. 640. 

Dlseoimt 

Contract for sale of gasoline by 
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general sales manager and signed 
and approved by other officers of 
oil corporation after change was 
made in provision as to discounts by 
buyer, was held to be binding on 
such corporation.—Transcontinental 
Oil Co. V. Wofford, Tex.Clv.App., 6 
S.W.2d 165, error dismissed. 

Faying for hnyer’s loss 

Promise of corporation to pay for 
buyer’s loss in shipment of goods 
sold by president as lone trader, on 
promise of buyer to purchase more 
goods, was held to be for valuable 
consideration and binding on the cor¬ 
poration where promise was made by 
manager who was practically own¬ 
er.—Blumenthal v. Schneider. 203 N. 
W. 393, 186 Wis. 588. 

Trial of adding machines 

Agent of foreign corporation sell¬ 
ing adding machines by written con- 
tract.M was held to have authority to 
bind seller by oral contract for trial 
of machines—Dalton Adding Mneh. 
Sales Co. v Lindquist, 242 P. 643, 137 
Wash. 375. 

Warranty 

(1) A general manager in general 
charge of the office and plant has 
authority to bind it by a warranty 
of the goods sold.—Friek & Lindsey 
Co. V. Holiirook, 259 S.W. 1033, 202 
Ky. 416. 

(2) Thi.s may be so notwithstand¬ 
ing the making of warranties on the 
sale of such goods, such a.s seed 
grain, Is contrary to the custom of 
the trade.—Moorhead v, Minneapolis 
Seed Co., 165 N W. 484. 139 Minn. 11. 
L.R.A.1918C 391, AnnCasl91«E 481. 

Waiver of required approval of 
sales contract by corporate seller’s 
vice president or sales manager may 
become effective by implication.— 
Dunkel Oil Corporation v. Independ¬ 
ent Oil & Gas Co., C.C.A.111.. 70 P.2d 
967. 

Waiving or modifying terma 

Where sales agreement covering 
guaranteed mortgage certiflcaO was 
strictly in accordance with printed 
form, provision therein that no agent 
had permission to alter terms of 
agreement or bind seller by any rep¬ 
resentations was held to apply only 
to negotiations leading up to execu¬ 
tion of agreement, and not to pre¬ 
vent district manager from thereaft¬ 
er modifying or waiving any of its 
terms after execution.—Hedman v. 
Security Title & Guaranty Co., 281 N. 
Y.S. 565, 246 App.Div. 224. 

81 . Miss.—Perry v, Sumrall Lumber 

Co.f 49 So. 263, 96 Miss. 691. 
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in cash82 or in accounts against a third person.*? 
Such a sale may be binding on the corporation even 
though it is made without its knowledge or concur¬ 
rence.*^ Moreover, where the stockholders and di¬ 
rectors consent the general or managing agent of a 
corporation may sell the entire stock in trade, al¬ 
though authority to do so is not given in a formal 
manner;** but authority to sell the stock in trade 
which is on hand and apply the proceeds to the pay¬ 
ment of debts does not authorize the disposal of the 
entire stock, together wkh a large quantity of man¬ 
ufactured material as a part payment on certain 
debts, some of which arc not due at the time.*® At 
all events the general manager of a corporation is 
not, by virtue of his office, authorized to sell all or 
a substantial portion of such corporation’s proper¬ 
ty*^ or to sell corporate property outside the usual 
course of the corporation’s business.** Authority 


to sell the corporation’s sole asset for cash does not 
authorize a sale for anything other than cash.** 

§ 1057. Collections and Payments 

a. Tn general 

b. By president 

c. By treasurer 

d. By general or managing agent 

a. In General 

Only duly authorized officers or agents may bind 
their corporations by coilectlona or payments on behalf 
of such corporations. 

Only such officer or agent as is duly authorized 
to do so may bind the corporation by the collection 
or receipt of money due,*^ or by payments and, 
although an officer or agent has authority to make 
or receive a payment, if he acts beyond his author¬ 
ity in doing so it is not binding on the corporation,®^ 


Collections and payment.s genorally 
see infra S 1067. 

82. Idaho—Valley Lumber Co. v 
McGiIvery. 101 P. 94, 16 Idaho 338 

83. Idaho—^Valley Lumber Co. v. 
Mcdilvery, supra. 

14a CJ p 446 note 59. 
as. Idaho.—^Valley Lumber Co. v. 
McClivery, supra. 

85. S.D—Maifowan v. Groneweg. 86 
N.W. 626. 14 Sn. 643. 91 N.W 336. 
16 SD. 29. 

88 . N.C.—Sprinpfleld First Nat. 
Bank v Asheville Furniture, etc, 
Co., 21 S K 948. 116 N.C. 827. 

87. Mass—Jiidkin.s v. Tullor, 178 N 
E 640, 277 Maas. 247. 

One of oorporatloii'f throe mills 
Mass—Horowitz v S .Slater & Sons, 
164 N.E 72, 265 Mass 14 3, followed 
in Connelly v S. Slater & Sons, 164 
N.E 77. 266 Mass. 155. 

88 . S 1».—Farmers’ Elevator Co. of 
Westport V. Quinn-Shepherdson 
Co.. 199 NW. 201, 47 S.D 438 

Speculative pnrpoeee 

The nianaKer of a g'rain elevator 
corporation could not bind it by sell¬ 
ing Its grain for purposes of specu¬ 
lation in a grain market —Farmers’ 
Elevator Co of We.stport v. Quinn- 
Shepherdsoii Co., supra. 

Sale of timber by mining corporation 
A mining superintendent has no 
authority to hind a mining corpora¬ 
tion by a sale of limber for com¬ 
mercial purposes from land of the 
corporation.—Cole v. Big Run Coal 
Co., 260 S.W. 490, 199 Ky. 49. 

89 . Ky.—Empire Coal Mining Co. v. 
Empire Coal Co., 210 S.W. 474, 183 
Ky. 699. 

90i Tex.—Taylor Feed Pen Co. v. 
Taylor Nat. Bank. Com.App., 215 
S.W. 860, modifying, Civ.App., 181 


SW. 634—Kuehn v. I'etrolia .«4up- 

ply Co. CivApp, 272 S.W. 258. 
14a C.J. p 446 note 67. 

Aseistaat to president of a corpo¬ 
ration is not empowered to collect 
it.s accounts.—Wheatland Tube Co v 
McDowell & Co.. 176 A. 217, 317 Pa. 
295 

Bneontive officers 

Usurious payment to executive of¬ 
ficers of corporation in r»*gular 
course presumptively is payment to 
corporation '-New York Mortg. Co. 
v, Gnrrtnkle. 247 N.Y.S 313, 231 App. 
Div. 327, amended on other grounds 
247 N.Y S 317, 232 App Div 716, and 
affirmed New York Mortg Co v. Gar- 
finkel, 179 NE ,33, 258 N.Y. 5 

Salesman of a corporation l.s not 
impliedly authorized to collect ac- 
<'ount8 for sales on credit— 'W. T. 
liawlelgh Co v. Phillips, 167 So 271, 
232 Ala, 124. 

Secretary 

Although a lessee was notified of a 
resolution of the directors of lessor 
corporation that all rentals should he 
paid to its treasurer, no recovery can 
he had for rent thereafter paid by 
chock mailed to les.sor and received 
by Its secretary, who indorsed It as 
such, cashed it, and appropriated the 
money to his own use —Gjertsen 
Realty Co. v. Holland Inv. Co., 180 
N.W. 774, 148 Minn. 473. 

Deposit to corporation’s account 

Notwithstanding the proceeds of a 
check are deposited to the account of 
the corporation, it is not bound by 
the unauthorized acceptance of a 
check In payment of a debt.—Ce¬ 
leste Sugar Co v. Dunbar-Dukate Co., 
107 So. 493, 160 La 694, error dis¬ 
missed Dunbar-Dukate Co. v. Ce¬ 
leste Sugar Co.. 48 S.Ct. 33. 275 U.S. 
487, 72 L.Ed. 387. 
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91. Tex.—East Line, etc., R. Co. v. 

Terry, 50 Tex. 129 
Wis—Goodwin v. Bode. 189 N.W. 

130, 177 Wis. 276. 

Assistant treasurer of corporate 
mortgagor, with power to remit large 
sum.K to trustee of mortgage for pay¬ 
ment of bond interest, had incidental 
po^^er to agree that remittances 
should constitute trust fund for ben¬ 
efit of coupon holders—Smc’lalr Cu¬ 
ba Oil Co., S A, V. Manati Sugar 
Co, D.CN.Y, 2 FSupp 240. 

Pairments at direction of corporation 

Where no fraud is claimed, and 
rights of creditors are not involved, 
and <‘orporation is solvent, payments 
madt‘ by agent of corporation at its 
direction, even though ultra vires, 
may not be recovered by I'orporation. 
—Steinberg-Hyman Co. v. Fanjac 
Realtv Corporation, 273 N.Y.S. 464, 
162 Misc. 268. 

Payment of rent 

Where the first month's rent under 
a lease to a corporation was paid 
by a check signed by “one of the men 
who belonged to the company," hut 
there was no evidence that the mon¬ 
ey was not that of the corporation, 
the inference may fairly be drawn 
that the corporation paid the rent.— 
Spitzer V. Born, Inc.. 185 N Y.S. 876, 
194 App Div. 739, reversing 182 N.Y. 
S 327, 111 Misc. 595. 

Formal vots not rsauired 

Payment of corporate funds was 
not invalid because no formal vote 
of stockholders or directors author¬ 
ized payment, where all stockhold¬ 
ers and officers assented thereto.— 
Dome Realty Co. v. Could, 189 N.E. 
66. 285 Mass. 294. 

98 . D.C.—Hartley v. Creswell. 9 D. 

C. 495. 
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as whore he makes a gratuitous and unnecessary 
payment.®® Corporations are, of course, bound by 
payment made to their duly authorized agents;®^ 
and a corporation is bound by a payment made to 
an agent whom it has held out, or has permitted 
to hold himself out, as having authority to receive 
such payment ;®*» but payment to an officer in his 
individual capacity is not a payment to the corpora¬ 
tion.®® The officers and agents of a corporation 
cannot bind it by payment of individuals’ debts out 
of corporate funds.®^ 

Extent of authority. Where he has apparent au¬ 
thority to do so, a corporate officer or agent may 
apply a payment received to one or more of .sev¬ 
eral accounts of the debtor,®® and may assign the 
debt without recourse upon receipt of the full 
amount.®® Moreover, the novation of a debt due 
from a corporation is within the authority of a 
general agent who has power to pay its debts.^ On 
the other hand, the fact that an officer or agent has 
authority to receive money due does not confer 
upon him implied authority to admit the correct¬ 
ness of a claim against the corporation;® extend 


the time of payment where time is of the essence of 
the contract;® make a settlement with a debtor on 
a basis different from that prescribed by the com¬ 
pany’s contract with the debtor;^ make deductions 
from a debt due by a third person to the corpora¬ 
tion or bind the corporation by the collection and 
receipt of anything but money.® Neither does au¬ 
thority to receive payment and deliver receipts 
therefor imply authority to adjust the agent’s own 
personal indebtedness to a debtor of the company, 
by substituting himself for the debtor.^ 

H^awer of limitations. Corporations may be 
bound by their officers* or agents’ waiver of statu¬ 
tory limitations in favor of debts due by such cor¬ 
porations.® 

Overpayment. W'here by a mistake more than the 
amount due is paid to an officer or agent, the cor¬ 
poration is liable for the amount of the overpay¬ 
ment without regard to whether the officer or agent 
accounted to it for such amount.® 

b. By President 

The president has no implied power to bind his cor- 


93. N.Y.—Kelsey v. Sargent, 40 Hun 
150. 

94. U.S.—Western Knitting Mills v. 
U. S., CtCl. 2 F.Supp. 119, certio¬ 
rari denied 54 S.Ct. 58. 290 U.S. 630, 
78 L-Ed. 556. 

Tax refunded by government 

U.S.—Western Knitting Mills v. U. 
S., supra. 

Nonresident corporation’s agent 

was held in a particular case t6 have 
sufllcient authority to collect a note 
for such corporation.—Copp v. Mul- 
cahy, 258 P. 141, 84 Cal App. 387. 

95. Ill.—Widlar v. Federal Life Ins. 
Co., 215 Ill.App. 5. 

14a C.J. P 446 note 71. 

Indorsing warrants for colleotion 
Corporation, engaged for many 
years in business of selling goods to 
counties and school districts, requir¬ 
ed by statutes to pay therefor by 
warrants drawn on county treasurer 
and indorsed by legal holders, was 
held to have conferred ostensible au¬ 
thority on agent, through w'hom such 
corporation received payments from 
county for goods sold to school dis¬ 
tricts, to indorse warrants for col¬ 
lection.—A. G Spalding & Bros. v. 
Contra Costa County, 55 P.2d 620, 12 
Cal.App.2d 262. 

IJaad ear dealer 

Where dealer in u.sed automobiles 
financed business in part by hypothe- 
c.ating notes given by purchasers of 
automobiles on credit to finance cor¬ 
poration with dealer's indorsement in 
blank under agreement providing 
that dealer should make collection of 


installments on notes and remit to 
finance corporation amount of cur¬ 
rent maturities -whether or not ac¬ 
tually collected in full, dealer was 
held to be the authorized agent of 
finance corporation in collection of 
notes.—Grote v. Service Finance Cor¬ 
poration, Tex Clv.App., 119 S.W.2d 
136. error granted. 

93. Ariz.—Fishbaugh v. Beeler, 136 
P. 1057, 15 Ariz. 119. 

Tex.—Kuehn v. Pelrolia Supply Co., 
Clv.App., 272 S.W 268. 

97. Miss.—P. W. Electric Co. v. 
Bro. 110 So. 787, 144 Miss. 828. 

Zgnoraiios of by-law 
That the recipient of such pay¬ 
ments was ignorant of a corporate 
by-law prohibiting such payments 
did not affect the application of the 
text rule. 

Miss.—P. W. Electric Co. v. Bro, 
110 So. 787, 144 Miss. 828. 

98. Mo.—Julius Seidel Lumber Co. 
V. Weaver, App., 184 S.W. 484. 

99. Vt.—^^tna Ins. Co. v. Wires, 28 
Vt. 93. 

Authority to assign chose in action 
generally see supra ii 1039. 

1. Cal.—Dollar v. International 
Banking Corp.. 109 P. 499. 13 Cal. 
App. 331. 

Mich.—Mulcrone v. American Lum¬ 
ber Co., 22 N.W. 67, 55 Mich. 622. 

2. N.Y.—McAveIgh v. Pelham Park 
R. Co.. 120 N.Y.S, 102. 

3. Utah.—Lochwitz v. Pine Tree 
Min., etc., Co., 108 P. 1128, 37 Utah 
349. 

14a C.J. P 447 note 80. 
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4. Cal.—Wiley B Allen Co. v. Wood, 
162 I». 121, 32 Cal.App 76. 

Compromises and releases genera]I> 
infra S 1064 

5. S.I).—Atlas Lumber Co v Roson- 
berger, 16l N.W. 3.32, 38 S D. 302 

6. Cal.—Wiley B Allen Co v. Wood, 
162 P. 121, 32 Cal.App 76. 

Iowa.—Bristol Sav. Bank v. Judd, 89 
N.W. 93. 116 Iowa 26. 

Pa.—Good Hope Bldg. Assoc, v. Ani- 
weg, 22 I'a.Super. 145. 

14a C J. p 446 note 74. 

7. Cal —Wiley B. Allen Co v. Wood, 
162 V 121, 32 Cal.App 76. 

Conn.—Bowditch Furniture Co. v 
Jones, 50 A. 41. 74 Conn 149. 

S.D.—Atlas Lumber Co. v. Roson- 
berger. 161 N.W. 332, 38 S.D. 302 
14a C.J. p 447 note 78. 

8. Md —Kennedy v. Mutual Life 
Ins Co. of Baltimore, 159 A. 780, 
162 Md. 340. 

N.Y.—Kelly Asphalt Block Co. v. 
Brooklyn Alcatraz Asphalt Co., 
180 N.Y.S. 806, 190 App.Div. 750. 
reargument granted 181 N.Y.S. 941. 
first case, plaintiff's motion for re¬ 
argument denied 181 N.Y.S. 941. 
second case, and modified on other 
grounds 181 N.Y.S. 941. third case. 
84oretary uid treasurer 
Waivers of limitations signed by 
corporate taxpayer's secretary and 
treasurer and bearing corporate seal 
were held valid and binding on cor¬ 
poration.—Piedmont Wagon & Mfg. 
Co. v. U. S., (n.Cl., 6 F.Supp. 125. 

9. Kan.—Kansas Lumber Co. Jr. v. 
Central Bank, 9 P. 761, 34 Kan. 
636. 
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poratlon by collection of debts due to It* or by payment 
of debts owed by It. 

It is usually held that the president of a corpora¬ 
tion has no implied power to collect money due to 
the corporation,!0 particularly where the corporate 
by-laws provide that all moneys coming to the cor¬ 
poration shall be paid to the treasurer,!! and the 
corporation may not be liat>le for money received 
by the president, unless his act is ratified, or unless 
the corporation is estopped by reason of its having 
held him out as having such authority;!- but it 
has also been held that the general authority of the 
president of a business corporation is sufficient to 
warrant him in collecting outstanding accounts and 
in selling the accounts for their face valuc.!^ 

Where a president is authorized to collect debts 
due the corporation, he may receive payments on 
subscriptions to capital slock,!^ notwithstanding the 
corporation cannot transact business until all its 
capital stock is paid in,!-^ and w’here such officer 
receives money from a subscriber after the entire 
authorized capital stock has In'en allotted and is¬ 
sues a receipt, the corporation is iKiund thereby and 
IS liable to the subscriber for the amount so paid.^® 

Payments, The president of a corporation has 
no authority to pay a claim against it,^^ although 
the claim is justly due,^^ or to assign corporate as¬ 
sets as part payment of a corporate debt,!® unless 


he is ordered or authorized to do so by the board of 
directors or other governing body,^® or unless such 
authority is implied from his having the manage¬ 
ment of corporate affairs,^! or is otherwise clothed 
with ostensible authority to make payment .22 
Where, however, a corporation is requested by a 
third person to make a certain payment for his 
benefit such payment, although made by personal 
check of the president, may be considered a payment 
by the corporation.2® 

c. By Treasurer 

The treasurer has authority to collect debts due the 
corporation, but has no authority mereiy by virtue of 
his office to pay corporate debts. 

Since the custody of corporate funds is in the 
treasurer he has authority to receive such funds 
and collect debts due the corporation.24 Where an 
employee leaves part of his wages on deposit with 
the treasurer believing that in doing so he is depos¬ 
iting it with the corporation, being partly induced to 
this belief by the action of the treasurer in indors¬ 
ing the amount on the pay roll, and this practice 
was known to the other officers, the retention of 
the money is within the treasurer’s apparent author¬ 
ity, and the corporation is liable therefor.25 

Except where authority to pay corporate debts is 
expressly conferred upon the treasurer,26 or such 
authority is implied in the particular case,27 he has 


10 . Tex—Kuehn v, Petrolia Supply 
Co. Civ.App, 272 SW 258 

14m C.J p 447 note 87 

11. Alo—Browning \ North Mis¬ 

souri Cent. R. Co., 1S8 S W. 14:i 

12. Mo—Browning v North Mis¬ 
souri Cent R. Co , supra 

13. N.J.—('ogiin V Conover Mfg 
Co.. 65 A. 484, 69 N..I Kq 816—As- 
bury Park & Ocean <3rove Bank v. 
Stonehatn, 157 A. 650, 10 N.J Misc 
78 

14. N.Y.—Bast New York, elo. R 
Co. Llghthall, .16 Ilow.Pr 481 

Mode and sufficiency of payment gen¬ 
erally see supra S$ 307-312. 

15. N Y —Higginbotham v Interna¬ 
tional Trust Co.. 126 NYS 366. 
141 AppTMv 535. 

16. N.Y.—Higginbotham v Interna¬ 
tional Trust Co., supra. 

17. ^ Colo—Union fSold-Mln. Co. v. 
Rocky Mountain Nat. Bank. 2 Colo. 
565. affirmed 96 U.S. 640. 24 L. Bd. 
648. 

14a C.J. p 447 note 82. 

Paymant ondar dlraotkm of praaU 
daat 

Where the president was not ex¬ 
pressly authorized to make disburse¬ 
ment of corporate funds, a payment 
out of such funds under his direction 

19 37 


was unauthoriZf*d and could he re¬ 
covered by the corporation —Rogo.sin 
\ City Trust Co of Passaic, 151 A 
S,n, 107 N.J.Bq. 79 

18. La.—New Orleans Bldg. Co. v. 
Law.son, 11 La. 34. 

19. Mo—Ferguson \. Venice Transp. 
Co., 79 MoApp. 352. 

20. La.— New Orleans Bldg. Co. v. 
].iawson, 11 La 34. 

N Y.—Kelly Asphalt Block Co. v 
Brooklyn Alcatraz Asphalt Co., 180 
NYS. 805. 190 App.Div 750, re- 
urgument granted 181 N Y.S. 941. 
first case, plaintiffs motion for rc- 
argument denied 181 NYS 941, 
second case, and modified on other 
grounds 181 N.Y.S 941, third case 

21. Minn.—Africa v. Duluth News 

Tribune Co., 84 N.W. 1019, 82 

Minn. 283, 83 Am.S.R. 424. 

Purchase of warrants 

President of landowning corpora¬ 
tion. empowered by by-laws to make 
and sign agreements and given gen¬ 
eral and active management of busi¬ 
ness and affairs of company, was 
held authorized to agree to purchase 
warrants given by levee district to 
contractor making repairs on levee 
adjacent to lands of corporation 
which were necessary to protect 
land from floods, where contractor 
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w'ould not have undertaken work 
w'ithout such agreement.—Freeman 
V. River Farms Co of California, 55 
P 2d 199, 5 Cal 2d 431 

22. Mass —II. H Brown Shoe Co. v. 
H C Brown Co, 155 NE 22, 258 
Mas.s. 343. 

Za aid of sAothsr corporation 

President of corporation was helo 
to be clothed with ostensible author 
ity to give a corporate check in aid 
of corporation in which his corpo¬ 
ration owned shares.—11. H Brown 
Shoe Co. V. H. C Brown Co., supra. 
23w La —Gaddis Co v. Litton, 121 
So. 334, 10 La.App 452. 

24. Ala —Clark v Minge, 65 So. 
832. 187 Ala. 97 

N.Y — Krauss Engineering Co, v. Mc¬ 
Kinnon. 121 N.Y.S. 396, 66 Mlsc. 
181. 

14a CJ p 447 note 2. 

25. Mo.—Carroll v. People’s R. Co., 
14 Mo.App. 490. 

26. Me.—Blackwell v Saddleback 
Lumber Co., 151 A. 534, 129 Me. 
270. 

Vt.—Bradley v. Richardson, 23 Vt. 
720. 

27. U.S.—Manhattan Web Co. v. 
Aquidneck Nat. Bank, C.C.R.I.. 133 
P. 76. 
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no authority to pay the debts of the corporation, or 
to set off debts due from the corporation by those 
due to it,28 or to make unauthorized payments on 
a note executed by him without authority.29 The 
treasurer’s powers to pay debts may be expressly 
limited to the payment of such bills as shall be 
duly approved by the directors, and to discharge 
them only by payment in cash out of the corporate 
funds in his hands, as treasurer, and in such a case 
he cannot bind the corporation by giving in its name 
a negotiable note in payment of a debt due by the 
corporation.^^ Of course, the treasurer of a cor¬ 
poration cannot bind it by paying the debts of in¬ 
dividuals to third persons out of corporate funds .21 

d. By General or Managing Agent 

A general or managing agent may have Implied 
power to make collections of debts due to the corporation 
and generally has authority to pay corporate debts. 

A general or managing agent may have implied 
power to accept payment of debts due to the cor¬ 
poration ,22 and power to accept payment implies 
power to determine the nature and character of the 
payment, 2 3 except that he cannot take in payment 
something that is of no value.^^ The managing 
agent of a corporation has been held to have au¬ 
thority to assign an account of the corporation for 


collectiort.35 

Similarly the general or managing agent of a 
corporation may have authority to pay debts due 
by it,2® or for purchases,®7 and to agree as to the 
application of the payments made by him.®2 The 
manager also may have power to arrange with a 
bank that deposits therein shall not be applied on 
notes of the corporation held by the bank.®® 

§ 1058. Pledging Credit of Corporation 

Officers and agents of a corporation ordinarily have no 
power to assume an obligation on its behalf or to pledge 
Its credit for the indebtedness of another, unless they 
are expressly or impliedly empowered to do so. 

As a general rule an officer or agent of a corpo¬ 
ration has no power to assume an obligation on its 
behalf, or to pledge its credit for an indebtedness, 
such as for an indebtedness of another,**^ or for a 
debt contracted by the members before they were 
incorporated, unless authority to do so has been ex¬ 
pressly conferred upon such officer or agent,or 
unless the authority is implied from the circum¬ 
stances of the particular case,42 as by reason of 
his being held out as having such authority.'*® 
Thus it has been held that the directors have no 
power to assume a debt against a third person, ex¬ 
cept in case of an urgent necessity.^^ So, also the 


S8. Me.—Brown v. Weymouth, 36 
Me. 414. 

29. Mont —Alward v. Broadway 

Gold Mining Co., 20 I\2d 647, 04 
Mont. 45. 

30. Mass.—Torrey v. Dustin Monu¬ 
ment Assoc., 6 Allen 327. 

31. Miss—P. W. Klectric Co. v. 
Bro, 110 So. 787, 144 Miss. 828. 

32. Teiin —State Life Ins. Co. v. 
Dupre. 86 S.W.2d 894, 19 Tenn.App 
301. 

14a C.J. p 448 note 7. 

a>eneral agieait of a corporation in 
charge of all of its business in a 
particular area was held to be au¬ 
thorized to make collections for the 
ccirporation.—State Life Ins. Co. v. 
Dupre, supra. 

After order to stop payment 

A stop-payment order by the presi¬ 
dent of a eorporation was held not 
to curtail the power of its general 
manager subsequently to collect the 
proceeds of a check —Cardo Drug 
Co. V. Chatham & Phenix Nat. Bank 
of City of New York, 21.3 N Y.S. 716, 
216 App.Div. 318, affirmed 154 N.E. 
640, 243 N.T. 645. 

39L Idaho.—Valley Lumber Co. v. 

McGilvery. 101 P. 94, 16 Idaho 338. 
Mich.—Whitaker v. Kilroy, 38 N.W. 
606, 70 Mich. 635. 

34. 111.—^National Hollow Brake- j 
Beam Co. v. Chicago R. Equip-1 


ment Co., 80 NE 556, 226 111. 28, 
reversing 123 111 App 5.33. 

35. Cal —Kimes v. Rasor, 285 P. 
359, 104 Cal.App. 201. 

36. Mich.—Mulcrono v. American 
Lumber Co., 22 N.W. 67, 66 Mich. 
622. 

Or.—Mann v. W. A. Gordon Co., 161 
P. 704, 77 Or. 457. 

14a C.J. p 448 note 4. 

37. Mo.—Buffalo Trust Co. v. Pro¬ 
ducers Exchange No. 148, Califor¬ 
nia, Mo., 23 S.W.2d 644, 224 Mo. 
App. 199. 

Implied from authority to purchase 

That manager was authorized to 
buy for corporation would Imply au¬ 
thority to pay for purchases.—Buf¬ 
falo Trust Co. V. Producers' Ex¬ 
change No. 148, California, Mo., su¬ 
pra. 

Bmployee instmoted to'pay 

Part payment made by an em¬ 
ployee of a corporation as purchaser 
under Instructions from Its general 
superintendent was held to consti¬ 
tute the act of the corporation.— 
Downing v. Texas Co., Tex.Civ.App., 
239 S.W. 636, dismissed for want of 
Jurisdiction. 

3& Cal.—Ray v. Borgfeldt, 146 P. 
679, 169 Cal. 263. 

39. La.—Merchants', etc.. Bank v. 
Hervey Plow Co., 14 So. 139, 45 La. 
Ann. 1214. 


40. La. —Beneflcial Loan Soc. of 
New Orleans v. Strauss, App., 148 
So. 85, 87. citing Corpus Juris. 

14a C.J. p 448 notes 10. 11. 

Comptroller or general bookkeeper 
was hold not to have im|)lied author¬ 
ity to pledge the credit of his corpo¬ 
ration for the d«*bt of another.— 
Beneficial Loan Soc. of New Orleans 
V. Strauss, supra, citing Corpus Ju¬ 
ris. 

41. Mass—White v. Westport Cot¬ 
ton Mfg. Co, 1 Pick. 215, 11 Am.D. 
168. 

Ijimltatiou of authority 

Resolution of directors authoriz¬ 
ing president to mak«* loans to an¬ 
other not to exceed a specified 
amount at one time, was held not to 
authorize president to hind corpora¬ 
tion on alleged guaranty of subsidi¬ 
ary's credit without limitation of 
time or amount.—Zellerbach Paper 
Co. V. Virden Packing Co., 53 P.2d 
163, 10 Cfil.App.2d 635, hearing de¬ 
nied 54 ]^2d 18, 10 Cal App.2d 635. 

42. Mont.—Helena Nat. Bank v. 
Rocky Mountain Tel. Co.. 51 P. 829, 
20 Mont. 379, 63 Am.S.R. 628. 

14a C.J. p 448 note 14. 

43. Ky.—Albany Mill Co. v. Huff, 
72 S.W. 820, 24 Ky.L. 2037. 

14a C.J. p 448 note 15. 

44i Vt.—Stark Bank v. U. S. Pot¬ 
tery Co., 34 Vt. 144. 
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secretary, unless specially authorized, has no power 
to assume an obligation on behalf of the corpora¬ 
tion, or to agree to pay a debt of a third person, 
particularly where such agreement is made without 
consideration.^® 

It has been held to be within the implied author¬ 
ity of the treasurer to promise to pay an account 
against the company, which has been transferred to 
a third person,or to promise to pay the personal 
notes of another officer given in aid of corporate 
business.^*^ It may also be within the power of cor¬ 
porate officers to pledge the credit of their corpora¬ 
tion for the payment of the account ostensibly of 
another but in practical effect in payment of a debt 
of such corporation.^® 

§ 1059. Borrowing and Loaning Money 

a. In general 

b. liy trustees or directors 

c. By president 

d. By treasurer or by treasurer and sec¬ 

retary 

c. By general or managing agent 


a. In General 

Ordinary offlcera and agents of a corporation have 
no power to borrow money on ita behalf, unless such 
power is expressly or Impliedly conferred on them. 

The ordinary officers and agents of a corporation 
have no power to borrow money on its behalf,^® or 
to make an assignment of collateral security,®® un¬ 
less such power is conferred upon them cither ex- 
pressly®! or by implication from the facts of the 
casc,®2 as from the course of conduct of the cor¬ 
poration in allowing the officer or agent to borrow 
on its account,®® or from the character of the busi¬ 
ness or the duties of the officer or agent, which are 
of such a nature that he is bound to borrow in or¬ 
der to carry out his instructions and the duties of 
his office.®^ Such power, however, will not be im¬ 
plied from a mere general authority,®® or from a 
power merely to purchase®® or scll®*^ property, or to 
purchase raw material and sell the finished product 
of a manufacturing corporation,®® or to act with 
reference to a corporation's financial affairs in oth¬ 
er respects.®® 

The corporation is, however, liable for money 
borrowxd if the loan is made by an officer or agent 
who has at least ajiparent authority to make 


45. Cal —OuornHey v. Johnson Or- , 
pan, f*t<’, Mfg Co, 157 1* 527, 29 1 
Cal.Api) 699. 

Pa.—Culvi^r \. Rono Real Kstate Co., 
91 Pa. 367. 

14a CJ. p 44S notes 18, 19 

46. Teiin —Mount Olivet Cemetery 
Co. \ Shuhert, 2 Head 116. 

Assigmea may sue 

A pronii.se madp hy the treasurer 
of an Ineorporated company to pay 
an account tran.sfcrred to a third 
person Is sufficient to authorize the 
Hssixnee to .sue the tompnny in his 
own name, unless It Is shown that 
the treasurer had no authority to 
hind the company —Mount Olivet 
<Vnietery Co \ Shuhert, supra. 

47. Vt.—Howland v. Rarre Sav. 
Bank, etc., Co, 95 A. 679, 89 Vt. 
290. 

48. Ark.—Lesser-Ctoldman Cotton 
Co. V. Merchants’ & Planters’ Bank, 
30 S.W.2d 215. 1S2 Ark. 150. 

PurohMo of cotton 

Local manager. In conjunction with 
the auditor and assistant manager 
of a corporation enfrapred In the busi¬ 
ness of huyinx and selling cotton, 
was authorized to pledge the credit 
of such corporation ostensibly for 
the account of another hut in prac¬ 
tical effect as payment for cotton 
purchased for such corporation.— 
Lesser-Holdman Cotton Co. v. Mer¬ 
chants’ & IManters’ Bank, supra. 

49. Colo.—Montrose Land & In¬ 


vestment Co. V. Creeley Nat. Bank 
of Gr< eh‘y, 241 P. 527, 78 Colo. 240 
Okl.—Madill Oil & Cotton Co. v. City 
Nat. Bank, 193 P. 878, 74 Okl. 322 
14a C.J. p 449 note 23. 

60. Ala.—Alabama Nat. Bank v. 
O’Neil, 29 So. 688, 128 Ala. 192. 

51. Ill.—Merchants’ Nnl. Bank v 
Nichols, etc.. Co, 79 N.K. 3S, 22.3 
Ill. 41. 7 LRA..N.S. 752, afflrm- 
inp 123 Ill.App. 430, 

14a C J. p 449 note 25. 

52. U.S.— Mahoney Min. Co. v. An- 
glo-Californian Bank, Cal., 104 U. 
S. 192, 26 L Kd. 707. 

14a C.J. p 449 note 26. 

53. lll.—Alton Mfur. Co. v. Garrett 
Biblical Inst,, 90 N.K. 704, 243 Ill. 
298 

Wash.—Lewis v. United Collieries 
Co., 121 P 443. 67 Wash. 311. 

14a C.J. p 449 note 27. 

54. Colo.—Arapahoe Cattle, etc , Co. 
V. Stevens. 22 P. 823, 13 Colo. 534 

Ill.—Merchants' Nat. Bank v Nich¬ 
ols, etc.. Co., 79 N.K. 38. 223 111. 
41, 7 L.R.A..N.S., 762, nfflrmlns 123 
Ill.App. 430. 

55. 111.—Merchants' Nat. Bank v. 
Nichols, etc., Co., supra. 

14a C.J. p 449 note 29. 

66L U.S.—Chleagro, R. I. & P. R. Co. 
v. Chiekasha Nat. Bank, Okl., 174 
P. 923, 98 C.C.A. 636. 

57. Ill.—Merchants' Nat. Bank v. 
Nichols, etc., Co., 79 N.B. 38, 223 
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Ill. 41, 7 L.R.A.,N.S.. 752, affirming 

123 111 App. 430. 

14a C J. p 449 note 31. 

58. Okl —Madill Oil & Cotton Co. v. 

City Nat. Bank, 193 P. 878, 74 Okl. 

322. 

Cotton seed 

That the local agent of a foreign 
corptiraiion owning a <'Otton seed mill 
in the state had the management of 
the mill, with authority to purchase 
cotton seed and issue checks in the 
corporation’s name against Its bank 
account and superintend the manu¬ 
facture of the cotton seed Into prod¬ 
ucts with authority to sell the same, 
was not sufficient to confer actual 
or implied authority upon the agent 
to borrow money for the company^ 
such borrowing not being necessary 
to carry on the business.—Madill Oil 
& Cotton Co. V. City Nat. Bank, su¬ 
pra. 

59. Ill.—Alton Banking & Trust Co. 

V. Alton Building & Loan Ass’n, 6 

N.K.2d 921, 289 Ill.App. 177. 

Colleotion and deposit of funds and 
the like 

Power of agent of corporation to 
borrow money will not he Inferred 
from powder to collect and deposit, 
to write checks, indorse checks, and 
net as general manager, nor from 
fact that he is authorized to make 
investments of corporation's funds, 
or permitted to have sole access to 
Its safety deposit box.—Alton Bank¬ 
ing & Trust Co. V. Alton Building & 
Loan Ass’n, supra. 
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unless it is shown that the loan was made 
for an illegal purpose.®^ If, however, the loan 
is made without authority therefor, the corpora¬ 
tion is not liable for the money, although the offi¬ 
cer making the loan had on previous occasions bor¬ 
rowed money of other persons in the name of the 
corporation, but of which the lender in the partic¬ 
ular case had no knowledge,®2 unless the unauthor¬ 
ized loan is ratified,®® or unless the corporation re¬ 
ceives and makes use of the money.®* 

Extent of authority. In the absence of special 
restrictions, power to procure a loan includes power 
to agree upon the terms thereof,®® such as with re¬ 
gard to the repayment of the loan,®® or to enter in¬ 
to an agreement with a third person to pay him a 
commission for his assistance in .sc'curing the 
loan.®*^ Authority to compensate a director of a 
corporation for his assistance in procuring a loan is 
not, however, included in power expressly conferred 
on a corporate officer to negotiate loans for his cor¬ 
poration.®® Of course, where the power to loan is 
specially restricted, the loan must be made within 
the limits or for the purposes prescribed,®® and by 
the officer or officers who arc specially authorized 
to make it.*^® 

Duties of lender. Before making a loan to an of¬ 
ficer or agent the lender should investigate and as¬ 
certain the extent of his authority but he is un¬ 


der no duty to see that money loaned through an 
authorized agent is actually paid over to the corpo¬ 
ration or applied to corporate purposes.*^® 

Binding other officers. An officer has, in general, 
no authority to enter into a contract which makes 
the individual officers of the corporation personally 
liable for a loan applied for on behalf of the corpo¬ 
ration.*^® 

In individual capacity. Of course, a corporation 
is not liable for money borrowed by one in his in¬ 
dividual capacity."^* Where a loan is made to an 
officer without his disclosing that he is acting as 
agent of the corporation, it may be shown, however, 
that the loan, although in form a loan to the officer, 
was in fact made to the corporation.*^® 

b. By Trustees or Directors 

The trustees or directors of a corporation may bind 
It by borrowing money on its behaif. 

Where a corporation is directly empowered to 
borrow money, it may borrow through a trustee;"® 
and, except to the extent that their authority in this 
respect is restricted by statute or charter, the di¬ 
rectors or trustees of a corporation may borrow 
money to be used in carrying on the ordinary busi¬ 
ness of the corporation and make or indorse the 
necessary instruments to that end,'^'^ notwithstaneb 


60. Oa.—Oklahoma Asphalt, etc., Co. 
V. Phillips, 80 S.K. 863, 14 Ga.App 
356. 

14a C.J. p 449 note 34. 

Seoovory of ooUateral 

Trover will not lie by a corpora¬ 
tion to recover collateral against 
one who has loaned money on the 
collateral, which was deposited with 
him by an agrent of the corporation, 
especially where the corporation re¬ 
ceived a portion of the money.—Ok¬ 
lahoma Asphalt, etc., Co. v. Phillips, 
supra. 

- Corpna Jnrid has been cited in a 
case relating to the liability of a 
partnership for money borrowed by 
a partner.—Cross v. Amoretti, 9 P. 
2d 147, 44 Wyo. 176. 

61. N.Y.—Beers v. PhcBnix Glass Co., 
14 Barb. 358. 

62. N.H.—Martin v. Great Falls 
Mfgr. Co., 9 Nil. 51. 

63. Ala.—Alabama Nat. Bunk v. 
O’Neil, 29 So. 688, 128 Ala. 192. 

64. Wash.—Lewis v. United Coller- 
les Co., 121 P. 443, 67 Wash. 311. 

14a C.J. p 449 note 39. 

65w Colo.—Arapahoe Cattle, etc., Co. 
V. Stevens, 22 P. 823, 13 Colo. 534. 

trsnal tsmui 

No power can be implied In the 
secretary and treasurer of a corpo¬ 


ration to borrow' money on behalf ol 
the corporation otherwise than on 
the usual terms and in the ordinary 
transaction of the business of the 
company.—Adams v' Mills, 60 N.Y 
533, affirming 38 N.Y.Super. 16. 

66. U.S.—Smith v. Hobins, Kan., 236 
K 114, 149 C.C.A. 324. 

Kj'.—Croninxer v. Bethel Grove Camp 
Ground Assoc., 161 S.W. 230, 156 
Ky. 356. 

14a C.J. p 450 note 43. 

67. Colo.—^^\rnpahoo Cattle, etc., Co. 
V. Stevens. 32 P. 823, 13 Colo. 634. 

Pa —Clark v. Freeport (?lays, etc., 
Co , 52 Pa.Super. 1. 

68. Mass.—Sears v. ♦Corr Mfjf. Co., 
136 N.E. 266, 242 Mass. 395. 

69. Ga.—Blakely Artesian Ice Co. 
V. Clarke, 79 S.B. 526, 13 Ga.App. 
574. 

N.J.—Cogar v. Conover Mfg. Co.. 60 
A. 408, 69 N.J.Eq. 358, reversed on 
other grounds 64 A. 973, 69 N.J.Kq. 
809, 816, 116 Am.S.R. 629. 

7(k Ky.—Reeder v. Lewis, etc., R. 

Co., 7 Ky.L. 364, 

14a C.J. p 450 note 45. 

71. Ill.—Merchants’ Nat. Bank v. 
Nichols, etc., Co., 79 N.E. 38, 223 
Ill. 41. 7 L.R.A..N.S., 752, affirm¬ 
ing 123 IlLApp. 430. 
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72. N C.—Watson v IToximity Mfg. 
Co., 61 S.E 273, 147 N.C. 469. 

14u C.J. p 449 note 33. 

Presumption as to use 
Where the secretary in borrow¬ 
ing money coniines himself to the 
business of the company, and there 
is no evidence that he has extended 
It beyond its legitimate sphere, it 
may be presumed that the money 
borrowed by him in the name of the 
company, under authority given by 
the directors, was destined for the 
appropriate use of the conipany.- 
Beers v. I’hcenix Glass Co., 14 Barb., 
N.Y., 358. 

73. Md.—Navarre Realty Co. v. 
Coale, 89 A. 728. 122 Md 494. 

74. La.—Collins v. Cliff Oil A Gas 
Co., App., 177 So. 120. 

76. N.C.—Watson v. Proximity Mfg. 
Co., 61 S.B. 273, 147 N.C. 469. 

76b Ill.—^Alton Mfg. Co. v. Garrett 
Biblical Inst., 90 N.E. 704, 243 III. 
298. 

N.Y.—Venner v. New York Cent, 
etc., R. Co.. 145 N.Y.S. 725, 160 
App.lliv. 127, affirming 143 N.Y.S. 
211, 81 Misc. 298. 

77. Tex.—Cameron v. First Nat. 
Bank, Civ.App., 194 S.W. 469, er¬ 
ror refused. 

14a C.J. P 460 notes 48, 49. 
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ing a resolution of the stockholders that no further 
assessment should be made except by their direc- 

tion.*^* 

The obligation of the corporation to repay the 
money so borrowed is not affected by the fact that 
some of the requirements of the corporate by-laws 
as to the execution of evidences of indebtedness are 
not strictly complied with,'^^^ or where the lender 
acts in good faith by the fact that the directors 
have been guilty of a breach of trust on their part 
in the application of the money borrowed,*® or by 
the fact that the money after iDeing borrowed is put 
to unauthorized uses.*^ 

A general power in the directors to borrow mon¬ 
ey for the use of the corporation includes the power 
to secure the debt thus created, in any appropriate 
mode, as by assigning bonds and mortgages owned 
by the corporation ,*2 or by mortgaging the corpo¬ 
rate property, sec infra § 1062. 


Loan by directors. Where the directors of an in¬ 
solvent corporation make a loan to it to tide over its 
embarrassment in the honest belief that it is sol¬ 
vent, they may contract with the corporation to take 
security for the loan, if they act in good faith.®* 

c. By President 

The president has no implied authority to bind hie 
corporation by loans to the corporation. 

As a general rule the president has no authority 
to borrow money in the name of the corporation 
and pledge its credit,®^ or to assign its assets as se¬ 
curity therefor,®^ especially where the loan is made 
to cover his own defalcations,®® or is made in his 
individual capacity;®*^ but such power may be ex¬ 
pressly conferred upon him by the board of direc¬ 
tors®® or corporate charter,®® or it may be implied 
from the facts, as from a course of conduct in al¬ 
lowing him to borrow on account of the corpora¬ 
tion,®® nr from the fact that he is given full power 


‘■Affairs of the corporation** 

Thp borrowing of money in con- 
duf'tin;; a <‘orporatlon*s business and 
tho methods of obtalnlnf; loans are 
"affairs of the* oorporallon" >\ilhin 
th«' moaninK of a statute which pro- 
viacs that '‘lh<‘ directors shall have 
jfeneral management of the affairs of 
the corporation ”—Cameron v (lal- 
veston First Nat. Bank, TexCivApp. 
194 S.W 469. 

Presont needs 

Directors may borrow for the pres¬ 
ent needs of the corporation—H, B 
Rice & Co V Miners’ Klkhorn Coal 
Co , 28 S.W 2d 78:i, 234 Ky 580 

78. Va.—Shickel v. Berryville Land, 
etc, Co.. 37 S.K 813, 99 Va 88 

79. Mont.—McConnell v. Combina¬ 
tion Min., etc.. Co. 79 I’. 248. 31 
Mont 663. 76 P. 194, 30 Mont. 239. 
104 Am.SR. 703. 

80. VVis.—North Hudson Mut. Bldg;, 
etc.. Assoc. V. Hudson First Nat, 
Bonk. 47 N.W. 300, 79 Wls. 31, 11 
L.H.A 846 

81. Wis.—North Hudson Mut. Bldjf , 
etc.. Assoc. V. Hudson First Nat, 
Bank, supra 

88 . Wis.—North Hudson Mut Bldgr. 
etc.. Assoc. V. Hudson First Nat. 
Bank, supra. 

83. N.y. — Converse v. Sharpe, 55 N. 
y.S. 1080, 37 AppDiv. 399, affirmed 
66 N.E. 69. 161 N Y. 671. 

84. Colo.—Montrose Land & Invest¬ 
ment Co. V. (Ireelcy Nat. Bank of 
Greeley. 241 P. 627, 78 Colo. 240 

Iowa.—Smoltz v. North Waterloo 
Meat Co.. 224 N.W. 536. 

14a C.J. p 460 note 60. 

Vresldsat And ffsabiAl mdiuiffsr of 
a corporation has no implied author¬ 
ity to make a loan for the corpora¬ 


tion—Reliance Homestead As.s’n v 
P. J. McMahon & Sons Undertaking 
Co., 1 La.App 279 

85. Mass—Hill v. Mnrston, 69 NE 
766, 178 Mass 285. 

Mo,—Hyde v. Larkin. 35 Mo App 
365 

86. N.Y.— Logan v Fidelity-Phenix 
P Ins Co. 146 N.Y.S 678. 161 App. 
Div. 404. 

87. La —-Collins v Cliff Oil & Gas 
Co., App., 177 So. 120. 

Oil lease 

Where the president of a corpora¬ 
tion acting for himself as an in¬ 
dividual and others \%hom he hoped 
would Join him in a venture bor¬ 
rowed money to pay for an oil lease 
procured in his own name, it was 
held that such corporation w'as not 
bound.—Collins v. Cliff Oil A CJas 
Co., supra. 

88 . U.S.—Hatch v Coddinglon. N 
Y. 95 U.S. 48, 24 L.Ed 339. 

14a C.J p 451 note 63 

89. Ky.—Star Mills v Bailey, 130 
S.W. 1077, 140 Ky. 194, 140 Am.S. 
U. 370. 

N.Y.—Life, etc.. Ins Co. v. Mechanic 
P. Ins. Co., 7 Wend. 31. 

9a Ky.—Star Mills v. Bailey, 130 S. 
W. 1077, 140 Ky. 194, 140 Am.SR. 
370. 

Md —Buchwflld Transfer Co. v. 
Hurst, 75 A. Ill, 111 Md. 672, 19 
Ann Cas. 619. 

Minn.—Africa v. Duluth News Tri¬ 
bune Co., 84 N.W. 1019, 82 Minn. 
283, 83 Am.S.R. 424. 

14a C.J p 461 note 66. 

XoldiBA out 

Corporation holding out president 
as authorized to borrow for it makes 
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lender’s further inquiry as to his au¬ 
thority unnecessary.—I’eoria Life 
Ins f?o. v. Inlernattonal Life & An¬ 
nuity Co.. 246 111 App 38. 

Trading and aontrading corporations 
distingnlsbsd 

"In banking and mercantile pur¬ 
suits the necessities of business fre¬ 
quently demand quick action in the 
borrowing of money, and, to meet 
such emergencie.s, it is customary 
for the chief executive officer to be 
clothed with the power to borrow 
money on behalf of the corporation 
That usage and custom have invest¬ 
ed him with the implied power thus 
to bind the corporation. But w-ilh 
nontrading corporations such a.s de¬ 
fendant, there are no such necessi¬ 
ties, and there is no reason for be¬ 
stowing on the executive officer im¬ 
plied authority to plunge the corpo¬ 
ration into debt. The income and 
outlay may be forecast with reason¬ 
able accuracy, and the pecuniary 
wants of the corporation supplied 
without recourse to emergent ac¬ 
tion’’—Sedalla Nat. Bank v. Econ* 
omy iSLeam Heating & Electric Co., 
130 S.W. 377, 379, 145 Mo.App. 319. 

Implied approval of directors 

The borrowing of money and giv¬ 
ing security therefor by a corpora¬ 
tion by Its president who Is also a 
director and the largest stockholder 
with the approval of an advisory 
committee created by the board of 
directors who have knowledge of the 
general custom to make loans and 
give security Is by the implied au¬ 
thority of the directors, and the se¬ 
curity so given is valid as against 
the corporation and its trustee In 
bankruptcy.—In re Cincinnati Iron 
Store Co.. Ohio. 167 F. 486, 93 C.C.A. 
122 . 
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and control of the corporate business.®^ 

Where the president's power to borrow is spe¬ 
cially restricted, he must keep within the limits pre¬ 
scribed in procuring the lQan.®2 

It has been held that, where the president, within 
his apparent authority, borrows money, on the rep¬ 
resentation that it is being borrowed for the use and 
benefit of the corporation, the latter is liable there¬ 
for, although it is not in fact applied to its use or 
for its benefit.®'^ It has also been held that money 
loaned to the president of a corporation may under 
some circumstances be recovered, irrespective of 
his authority.®^ 

d. By Treasurer or by Treasurer and Secretary 

The treasurer of a corporation has no Implied au¬ 
thority to borrow money on behalf of the corporation. 

As a general rule the treasurer of a corporation 
has no implied authority, merely by virtue of his 
office, to borrow money and give security therefor 
on behalf of the company,®5 but such power may be 
either expressly or impliedly conferred upon him.®® 

Power to negotiate loans for a corporation when 
expressly conferred on its treasurer does not imply 
power to compensate a director for his assistance in 
procuring a loan.®^ A third person chargeable with 
notice that the treasurer of a corporation lacks au¬ 


thority to borrow on its behalf is not justified in as¬ 
suming, as against the corporation, that he has such 
authority.®® 

Secretary and treasurer. Under a power of at¬ 
torney conferring on a secretary and treasurer cer¬ 
tain specific powers with respect to the business of 
a corporation engaged in lending money, it has been 
held that he was without implied authority to post¬ 
pone the lien of a recorded mortgage in favor of 
his corporation to the lien of a subsequent mort¬ 
gage.®® 

6. By General or Managing Agent 

General or managing agents have implied authority 
to borrow money for their corporations only when 
needed In the business of the corporations. 

While it is held that the office of general manager 
of a corporation docs not, without more, imply au¬ 
thority to borrow money for the corporation,^ it is 
the general rule that a general or managing officer 
or agent of a corporation, who is intrusted with the 
management and control of its business, has implied 
authority to borrow money on behalf of the corpo¬ 
ration, when needed in its business,® particularly 
where he has been held out, or permitted to hold 
himself out, as having such authority,® or where he 
owns and controls all of the stock but the amount 
borrowed must not be disproportionate to the vol¬ 
ume of business transacted.® 


91. Cal —Waring: v. Pitcher, 27 P. 
2d 397, 135 Cal App. 493. 

14a C.J. p 451 note 66. 

Statute Inapplicable 

Statute providing: that ehip man¬ 
ager cannot l>orrow money without 
special authority is not applicable 
to authority of president, general 
manager, and attorney in fact of cor¬ 
poration owning vessel where such 
authority was conferred by special 
resolution.—Waring v. Pitcher, su¬ 
pra. 

92. NJ.-^Cogan v. Conover Mfg. 
Co., 60 A. 408, 69 N.J Eq. 358, re¬ 
versed on other grounds 64 A. 973, 
69 N.J.Eq 809, 816, 116 Am.S.R. 
629. 

14a C.J. p 451 note 67. 

93. Ky—Martin v Logan, 99 S.W. 
648, 30 Ky.L 799. 

94. 2«oan increasing corporate as¬ 
sets 

Recovery from corporation may be 
had of money loaned to president 
which was used to increase corpo¬ 
ration’s assets, and not wasted or 
misapplied, irrespective of his au¬ 
thority to borrow.—Goldman v. Cal¬ 
ifornia Car Co.. 245 P. 810, 76 Cal. 
App. 761. 

95. Va.—^D. Humphreys & Son v. 


Broughton, 141 S.K. 764, 149 Va. 
789 

14a C.J. p 451 note 69. 

96. Me.—Belknap v. Davis, 19 Me. 
455. 

N.J.—Jersey City Fifth Ward Sav. 
Bank v. Jersey City First Nat 
Bank, 7 A 318, 48 N.J.Law 513. 

97. Maas.—Sears v. Corr Mfg. Co., 
136 N.E. 266, 242 Mass. 395. 

90. Va,—D. Humphreys & Son v. 
Broughton, 141 S.E. 764, 149 Va. 
780. 

Note for personal bsnsllt 

Third persons cannot presume that 
corporate treasurer has authority to 
borrow money and give note there¬ 
for, where note on its face is for 
his personal benefits.—D. Humphreys 
& Son v. Broughton, supra. 

99. Pa.—Culbertson v. Cook, 162 A. 
803. 308 Pa. 557. 

1. Colo.—Montrose Land & Invest¬ 
ment Co. v. Greeley Nat. Bank of 
Greeley, 241 P. 627, 78 Colo. 240. 

HI.—Alton Banking & Trust Co. v. 
Alton Building & Loan Ass’n, 6 N. 
E.2d 921, 289 lll.App. 177. 

2. Tex.—Great Southern Sulphur 
Co. V. Ritter^ Civ.App., 233 S.W. 
1116. 


Va—^D. Humphreys & Son v. Brough¬ 
ton, 141 S.E. 764, 149 Va. 789. 

14a C.J. p 451 note 71. 

Secretary as acting manager 

Corporation could not escape lia¬ 
bility by denying authority of its 
secretary, who was acting manager 
and one of three members of board 
of directors, to borrow money from 
another director, where corporation’s 
stock was not assessable, corpora¬ 
tion’s business was practically at 
standstill, and money was needed to 
pay corporation’s debt and prevent 
attachment of its property.—Van 
Denhurgh v. Tungsten Reef Mines 
Co., 67 P.2d 860, 20 CalJV.pp.2d 463. 
Treasurer as acting manager 

A treasurer who is also the cus¬ 
tomary managing agent of a corpo¬ 
ration can, however, borrow money 
for the corporation.—D. Humphreys 
& Son v. Broughton, 141 S.E. 764, 149 
Va. 789. 

3* U.S.—American Nat. Bank of Sa- 
pulpa, Okl., V. Bartlett, C.C.A.Okl., 
40 P.2d 21. 

Tex.—Great Southern Sulphur Co. v. 

Ritter, Civ.App., 233 S.W. 1115. 

14a C.J. p 451 note 72. 

4k Pa.—Clark v. Freeport Clays, 
etc., Co., 62 Pa.Super. 1. 

5b Mont.—Helena NaL Bank v. 
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Nevertheless it has been held that this power does 
not apply to nontrading corporations and that the 
general manager of such a corporation has no im¬ 
plied power to borrow money on its behalf,® and 
that a stranger dealing with him is bound to take 
notice of his lack of authority.^ It has also been 
held that power to borrow does not exist, by virtue 
of the employment merely, in a superintendent of 
a company engaged in selling lumber,® or in a su¬ 
perintendent of a mining company,® or in a super¬ 
intendent whose authority is merely to have charge 
of the manufacturing department of the works, au¬ 
dit bills for materials and labor, and appoint and 
discharge foremen and workmen.^® 

Of course, when specially authorized to do so the 
general manager of a corporation is authorized to 
bind it by borrowing money.ii 

Beyond charter powers. Unless actually author¬ 
ized by the corporation, a general agent cannot bind 
it for money borrow'cd and used for purposes out¬ 
side the charter powers, and the lender is charged 
with notice of the limitations prescribed by the 
chartcr.^2 If, however, an agent is duly authorized 
to borrow money on the credit of the corporation 
and uses it for a purpose outside the charter power, 
the corporation cannot avoid liability on the ground 


of appellant's wrongful misappropriation of the 
money. 13 

§ 1060. Negotiable Instruments 

a. Powers of officers and agents gener¬ 

ally 

b. Directors 

c. President 

d. Vice president 

e. Secretary 

f. Treasurer 

g. General or managing agent 

a. Powers of Officers and Agents Generally 

Generally only officers or agents specially author¬ 
ized to do so have power to represent the corporation 
in the execution, acceptance, or indorsement of negotiable 
instruments. 

As a general rule an officer or agent of a corpo¬ 
ration cannot execute, accept, or indorse a note or 
other negfitiable instrument in the name of the cor¬ 
poration unless he is specially authorized to do so 
by the corporate charter or by a resolution or by¬ 
law of the board of directors.!^ In the absence of 
special restrictions it is not necessary that such au¬ 
thority be conferred in a formal manner or by for¬ 
mal proceedings;!® it may be conferred by parol,!® 
or It may arise by implication,!*^ as by reason of its 


Rocky Mountain Tcl. Co., 51 V. I 
829. 20 Mont. 379, 63 Am S.R. 628 j 

6. Okl —Mad111 Oil & Cotton Co v. 
City Nat. Rank. 193 1*. 878, 74 Okl 
322. 

14a C.J. p 452 note 75. 

7. Mo.—Sodalin Nat Rank v. Econ¬ 
omy Steam Hcatinfr, etc, (''o., 130 
S.W”. 377. 145 Mo.App. 319. 

8 . Colo.—Rizzuto V. R W. Entflish 
Lumber Co., 98 1*. 728, 44 Colo. 
413. 

9. Colo.—Rrecd v. Central City First 
Nat. Rank, 4 Colo 481. 

14a C.J. p 452 note 78. 

10. N.Y.—Adrlancc v. Roome, 62 
Barb 399. 

11. Cal.—Waring v. Pitcher, 27 P. 
2d 397, 135 Cal.App. 493. 

18. Tex—I’lanters’ Cotton Oil Co. 
V. Guaranty State Dank, Civ.App., 
188 S.W. 38. 

13. Tox.—Planters* Cotton Oil Co. 
V. Guaranty State Bank, supra. 

14. Ariz.—Merchants* & Manufac¬ 
turers' Ass’n V. First Nat. Bank, 
14 R2d 717, 40 Ariz. 631—Arizona 
Southwest Bank v. Odam, 300 P. 
195, 88 Ariz. 394. 

<lal.—Padgham v. Inyo Marble Co., 
2 P.2d 631, 116 Cal.App. 328. 

Idaho.—Smith v. Steele Motor Co., 
22 P.2d 1070. 53 Idaho 238. 

La.—Beneflcial Loan Soc. of New 


Orleans v. Strauss, App., 148 So. 
85, 87, citingr Corpus Juris. 

N Y —Alex Orossmann & Co. v. Mer¬ 
chants Kefriaerating Co., 5 N.Y.S 
2d 494, 255 App Div. 146. 

Or.—llu Rols-Matlack Lumber Co. v. 
Henry 1). Davis Lumber Co., 42 P. 
2d 162, 149 Or. 571 
Wash.—Parr v. I*aciflc Storage Ware¬ 
house, 213 P. 677, 124 Wash. 26. 

14a C.J. p 452 note 84. 

‘Tf this were not true, It is ob¬ 
vious a corporation would be at the 
mercy of its officers or agents and 
exposed to finam-inl ruin at all times 
as a result of their bad judgment, 
di.shonesty, or fraud”—Credit Alli¬ 
ance Corporation v. Centenary Col¬ 
lege of Louisiana, 136 So. 130, 131, 
17 La.App. 368. 

Buies of agency 

Whether corporate officer or em¬ 
ployee has authority to draw' check.*? 
on corporate account depends on 
rules of agency.—Krueger v. Vogel’s 
Farm, 190 A. 98, 15 N.J.Misc. 209. 
**Cashler” 

An office employee of a corporation 
other than a bank, designated as 
'“cashier.** is not given implied au¬ 
thority over Its financial operations 
by reason of his title, and hence has 
not implied authority to indorse com¬ 
mercial paper in Ihti name of his 
employer.—Knoxville Water Co. v. 
East Tennessee Nat. Bank, 131 S.W. 
447, 123 Tenn. 364. 
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Euooutivo commlttoo 

A resolution de.signating certain 
p(*rsons as the executive committee, 
with authority to exen^hse all the 
powers of the board in the current 
business of the roinpany while the 
board is not in session, confers au¬ 
thority on the committee to indorse 
a note for a loan for the corpora¬ 
tion’s current business —Tilden v. 
Goldy Mach. Co., 98 1* 39, 9 Cal App. 
9. 

15. Mass.—Merchants’ Nat. Bank v. 
Citizens’ Gas l.iight Co, 34 N.E. 
1083, 159 Mass 505, 38 Am.S.R. 
453. 

14a C.J. p 452 note 86. 

16. N.D.—McLeod State Bank v. 
Vandemark, 200 N.W. 42, 51 N.D. 
573 

14a C.J. p 452 note 87. 

17. V'ash.—Riverside Finance Co. v 
Otis Automatic Train Control. 249 
r 979, 140 Wash. 495. 

8 C J. p 1001 note 40—14a C.J. p 452 
note 88. 

From power to borrow 

That corporate officers were per¬ 
mitted by the by-laws to borrow 
money, if authorized by trustees, lias 
been held to give rise to an officer’s 
authority to execute a note binding 
on the corporation to secure a loan 
which was sanctioned by a majority 
of the board of trustees.—Riverside 
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being necessary to exercise such authority in order 
to effectuate the main object of the officer’s or 
agent’s duties or powers,or by reason of his be¬ 
ing held out, by custom or course of dealing or oth¬ 
erwise, as having such authority.^^* Power to exe¬ 
cute, accept, or indorse negotiable paper will not, 
however, be implied from a mere general power in 
relation to certain matters or from a power to 
advance money for the corporation,^! or to incur 
debts for supplies and merchandise ,22 or to execute 
a bond;23 or from a habit of executing and in¬ 
dorsing such papcr,34 unless the corporation has, or 
is charged with, knowledge of such habit.25 

A provision in the governing instrument that a 
particular officer shall sign the name of the corpo¬ 
ration to particular instruments, such as promissory 
notes, does not prevent the directors from author¬ 
izing any other corporate officer to perform this 
function;-® neither does a resolution whereby one 
corporate officer is “exclusively authorized” to bind 
the corporation preclude it from conferring author¬ 
ity on another to indorse paper on behalf of the 
corporation.27 

Demand and notice, A corporate agent, when 
authorized to raise money and create liability on the 
part of his principal, may also waive demand and 


notice on a note indorsed by such company, after 
the note has been negotiated and where an offi¬ 
cer is acting as receiver of the corporation he may 
waive protest of notes on which the corporation is 
liable.39 A corporation may make a demand and 
give notice of dishonor of a note through its agent, 
without specially authorizing the agent by deed.®® 

Extent of authority: limitation or revocation. 
Where authority is given an officer or agent to ex¬ 
ecute or indorse negotiable paper, such authority 
must be strictly pursued.®! Authority to borrow 
money and execute secured notes therefor does not 
authorize the execution of a note and deed of trust 
in settlement of an existing dcbt;®2 nor does pow¬ 
er to renew a note embrace authority to convey 
corporate property as security for the payment of 
the note, unless it appears that in the original evi¬ 
dence of indebtedness the jiropcrty had been pledg¬ 
ed as security.®® Where an officer or agent is au¬ 
thorized to negotiate notes for cash, he cannot ex¬ 
change them for other notes or for bonds, even 
though he is intrusted with the possession of the 
notes signed in blank ;®^ and, where he is author¬ 
ized to execute or indorse such paper, he cannot 
execute or indorse it for other than corporate pur¬ 
poses,®*'^ such as in payment of, or as collateral se¬ 
curity for,.his own individual debts,®® unless such 


Finance Co. v. Otis Automatic Train 
Control, supra. 

From power to repay loan 

Where directors are empowered by 
statute to do things proper to be 
done, and are specifically empowered 
by by-laws to secure payment of 
corporation’s notes or debts, no ad¬ 
ditional authority of stockholders is 
necessary to authorize execution 
notes for repayment of money bor¬ 
rowed for the corporation.—Hartley 
V. Ault Woodenware Co., 97 S.E. 137, 
82 W.Va. 780. 

I 81 . N.Y.—Martin v. Niagara Falls 
l»aper Ufg. Co., 25 N.B. 303, 122 N. 
Y. 166. affirming 44 Hun 130, 8 N. 
y.St. 265, 26 N.Y.Wkly.Dig. 251. 
14a C.J p 452 note 89. 

la. >r.Y.— Mitchell V. Forest City 
Printing Co., 176 N Y.S. 157, 187 
App.Ihv. 743, 107 Misc. 709. 

14a C.J. p 452 note 90. 

ZiidovslBg checks 

Where agent was empowered to 
draw and sign checks on carrier’s 
bank account, had frequently in¬ 
dorsed other checks payable to car¬ 
rier to subcarrier and others, and 
had stated to managing vice presi¬ 
dent he intended to indorse check to 
subcarrier, and no protest was, made. 
It was held that agent’s indorsement 
of particular check was binding on 
his corporation.—Gulf Motor Lines 


’V. European Agencies, Ln App., 156 

So. 523 

2a Mas.s.—Webber v. Williams Col¬ 
lege. 23 Pick. 302 

X.Y.—Lawrence v tlobhard, 41 Barb. 
675 

14a CJ p 453 note 92. 

21. Mass.—Webber v. Williams Col¬ 
lege, 23 Pick 302, 

22 . N".V.— Bangs v. National Maca¬ 
roni Co., 44 N.Y S. 546, 15 App Div. 
522. 

23. Miss.—Bacon v. Mls.«issippi Ins. 
Co., .31 Miss. 116. 

14a C.J. p 453 note 95 

24L Wash.—Klwell v. Puget Sound, 
etc. K. Co.. 35 P. 376, 7 Wash. 487. 

26. N.Y.—New York City Marine 

Bank v. Clements. 31 N.Y. 33, af¬ 
firming 19 N.Y.Super. 166—Moss v. 
A\ereli. 10 N.Y. 449—Lawrence v. 
(lebhard, 41 Barb. 575. 

14a C.J. p 453 note 97. 

26. La.—Blanc v. Germania Nat. 
Bank, 38 So. 537, 114 La. 739, 742. 

14a C.J. p 452 note 85. 

27. Iowa.—Wegener v. Emmetsburg 
Nat. Bank, 193 N.W. 627, 196 Iowa 
1267. 

28. Me.—Whitney v. South Paris 
Mfg. Co., 39 Me. 316. 

28. N.Y.—Ludlngton v. Thompson, 
88 N.Y.S. 768, 4 App.Dlv. 117, af¬ 
firmed 47 N.B. 903, 153 N.Y. 499. 


3a Md.—C S. Bank v. Norwood, 1 
Harr. & J. 423 

31. Ill—J. W. Butler Paper Co. v. 
Robbins. 38 N.Pl 153, 151 Ill. 588 

Iowa.—Hardin v. low'a U., etc , Co , 
43 NW. 543, 78 Iowa 726, 6 L.R.A. 
52. 

14a C J. p 453 note 98. 

32. Tex —Wharton v. Washington 
County State Bank, Civ.App., 163 
SW. 699 

33. (la—Blakely Artesian Ice Co. 
V. Clarke. 79 S.E. 526, 13 aa.App 
674. 

34. U.S.—In re Charles R. Partridge 
Lumber Co., D.C.N.J., 216 F. 973. 

14a C.J. p 453 note 2 
36. S.I).—State v. Lynch. 217 N.W. 

391, 62 S.D. 321. reversing 210 N. 
W 988. 60 S.I). 564. 

14a C.J. p 453 note 3. 

Bolstering orsdit of anothsr corpo¬ 
ration 

The gratuitous execution of a note 
for the purpose of bolstering the 
credit of another corporation is not 
a corporate purpose within the mean¬ 
ing of the text rule.—State v. Lynch, 
supra. 

sa Ark.—El Dorado Impr. Co. v. 
Citizens’ Bank, 107 S.W. 676, 85 
Ark. 186. 

Minn.—Rice Lake First Nat. Bank v. 
Flour City Trunk Co., 136 N.W. 
563, 118 Minn. 161. 
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act is within the apparent scope of his authority.^^ 
It has been held that an agent may have authority 
to transfer a note by an indorsement but no author¬ 
ity to bind the corporation as indorser. 

It has l^en held that authority to give a note au¬ 
thorizes the drawing of a bill of exchange and 
that authority to draw a bill of exchange or trade 
acceptance includes authority to indorse the instru¬ 
ment.^*^ Authority to take, indorse, and procure the 
discount of notes for goods sold also implies au¬ 
thority to take renewal notes in such cascs.^^ 
Where it appears that an officer has authority to 
execute a note, it is immaterial whether the note 
is given for a loan or other debt .^2 

A corporation cannot escape liability on the 
ground that an agent’s authority to bind the corpo¬ 
ration is limited or has been revoked, where it has 
not given notice of such limitation or revocation.^3 

Effect of authorized or unauthorised acts. Cor¬ 
porations are, of course, liable on the execution^4 
or indorse mentis of negotiable paper on behalf of 


such corporations by their duly authorized officers 
or agents. If, however, an officer or agent exe¬ 
cutes, accepts, or indorses negotiable paper in the 
name of the corporation without proper authority 
therefor, the corporation is not bound thereby,4® 
unless it has been directly benefited thereby,47 or 
subsequently approves or ratifies the transaction,4® 
although it may be held liable on the indebtedness 
or obligation for which the note was given.49 Per¬ 
sons taking negotiable instruments of corporations, 
executed or indorsed by their officers, do so subject 
to risk of loss if they lack the requisite authority.®** 
So one who takes the note of a corporation in pay¬ 
ment of the personal debt of the officer or agent 
takes at his own peril.®^ The corporation is not 
bound by acts of its officers in executing indorse¬ 
ments which arc ultra vires the corporation itself.®^ 

b. Directors 

Directors may bind their corporation by the execu¬ 
tion, acceptance, or indorsement of negotiable paper. 

The directors or trustees of a corporation have 


37. N Y —lOhrlich v. Levine, 144 N 
YS. 818. 83 Mine. 136. 

36. Me.—Brown v. Donnell, 49 Me 
421. 77 Am D. 266. 

39. MasB —Tripp v Swanzey Pa¬ 
per Co., 13 Pick 291. 

14a C.J. p 453 note 6. 
eiK Mo —Buffalo Trust Co v. Pro¬ 
ducers* Exchange No 148, Cali¬ 
fornia. Mo, 23 S.W.2d 644, 224 Mo. 
App. 199. 

41. NY—Marine Bank v Butler 
Colliery Co. 5 N Y S. 291, 1 Silv 
Sup. 155. affirmed 26 NE 751, 125 
N.Y. 695. 

43. Mo—Shawhan v. Shawhaii Dis¬ 
tillery Co., 197 SW. 371, 195 Mo. 
App. 492. 

43. Ky —National Deposit Bank of 
Owensboro v Ohio Coal Co., 62 S. 
W.2d 1048, 250 Ky. 288. 

Cheek for oil leasee 

Where an oil company chose to 
carry on its business as regards ac¬ 
quisition of oil leases under the 
adopted name of its agent who was 
authorized to purchase leases on be¬ 
half of the corporation and to pay 
for them in hia own name rather 
than that of the corporation, it was 
held that it was bound by its agent’s 
signature of check on its bank ac¬ 
count for price of oil leases, al¬ 
though amount paid therefor was 
subject to corporate approval and 
his agency had been revoked, in ab¬ 
sence of showing that bank was ap¬ 
prised of such limitation on his au¬ 
thority or of his discharge.—Nation¬ 
al Deposit Bank of Owensboro v. 
Ohio Coal Co., supra. 

44. Tex.—Julian Fetroloum Corpo¬ 


ration V. Egger, Civ.App . 15 S.W. 
2d 36. error refused. 

Draft eqnlvaloiit to koto 

Draft drawn by duly nuthorized 
agent on corporation for lease he 
purchased fot it wras held to be bind¬ 
ing on such corporation as equiva¬ 
lent to note.—Julian Petroleum Cor¬ 
poration V. Egger, supra. 
Mlsapproprlatloa of proceeds 

Where an officer of a corporation 
executed notes to bank and was giv¬ 
en a cashier’s check made out in fa¬ 
vor of the corporation, the fact that 
the officer misappropriated the pro¬ 
ceeds did not affect the validity of 
the note.—Mitchell Street State Bunk 
V. Froedtert. 170 N.W. 822, 169 Wis. 
120 . 

45. La.—Gulf Motor I-ines v. Euro¬ 
pean Agencies, App., 155 So. 523. 

46. Ija.—Stevens v. Booth Motor 
Co., 119 So. 725, 9 La.App 535. 

NY.—t^ohen v. L. Bittner, Inc., 171 
N.Y.S. 312. 

14a C.J. p 453 note 11. 

47. Idaho,—Sullivan v. Idaho 
Wholesale Co., 249 P. 895, 43 Ida¬ 
ho 149. 

14a C.J. p 464 note 12. 

Apparent anthorlty and good faith 

Corporation was held bound, where 
persons with apparent authority is¬ 
sued its check to a good faith per¬ 
son who was unaware of defect of 
authority, and corporation thereby 
directly benefited to Injury of payee. 
— Sullivan V. Idaho Wholesale Co., 
supra. 

Oorporato namo not afizod 

A corporation could not nvoid lia¬ 
bility on notes on ground that cor¬ 

585 


porate name was not affixed to notes, 
w'here notes were signed by president 
and secretary and general manager, 
who owned nearly all slock of cor¬ 
poration and were the alter ego of 
the corporation, and notes were exe¬ 
cuted for money borrowed by and 
for the corporfltion and proceeds of 
loan went into business of corpora¬ 
tion—East Texas Title Co. Parch- 
man, Tex Civ.App.. 116 S.\^^2d 497, 
error dismissed. 

48. Cal.—San Joaquin Valley Bank 
V. Gate City Oil Co. 149 P. 667. 
170 Cal 250. 

'SVVa—Williams v. S M Smith Ins. 
Agency, 84 S E. 235, 75 W.Va 494, 
AnnCasl917A 813 
14a C J. p 454 note 13. 

49. Cal.—Bank of America Nat. 
Trust & Savings Ass’n v. Cryer, 68 
P2d 643, 6 Ca].2d 485. 

14a CJ p 454 note 14. 

50. N.Y.—Standard Steam Special¬ 
ity Co. v. Corn Exchange Bank. 116 
N.E. 386, 220 N.Y. 478. L.H.A.1918B 
575, reversing 148 N.Y.S. 649, 163 
App.Div. 496—Dwelle-Kaiser Co, v. 
Harrison Engineering & Construc¬ 
tion Corporation, 258 N.Y.S. 704, 
143 Misr. 899. 

Signed by ofllcer only 

A note signed by corporate officer 
only bears its own warning to orig¬ 
inal payee or to endorsee for value. 
—Sagman, to Use of Gartlir v. 
Trucker Jewelry Co., 39 Lack.Jur.. 
Pa, 133. 

51. Wash.—Hoffman v. M. Gottstein 
Inv. Co., 172 P. 573, 101 Wash. 42«. 

14a C.J. p 454 note 15. 

58. La.—Proctor v. Opelousas Ins. 
Agency, 158 So. 627, 181 La. 79. 
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the power to make, accept, or indorse negotiable pa¬ 
per, in the course of the ordinary business of the 
corporation,53 and provided the transaction is with¬ 
in the power of the corporation itself under its 
charter or governing statute.®^ Prima facie a ma¬ 
jority of the stockholders have power to authorize 
the directors to make a promissory note for the cor¬ 
poration, and their action in ordering an assessment 
to raise funds for its payment is evidence of, and 
equivalent to, a precedent authorization.^^ 

c. President 

According to the more generally accepted rule the 
president, or the president and secretary, of a corporation 
have no power by virtue of office to bind their corpora¬ 
tion by execution or indorsement of negotiable instru¬ 
ments; but he may, expressly or impliedly, be authorized 
to do so. 

The authorities are conflicting as to the authori¬ 
ty of the jircsident, or of the president and secre¬ 
tary, of a corporation to execute, accept, or indorse 
negotiable paper in its name.®® In some jurisdic¬ 
tions, by reason of his or their relation to the com¬ 


pany, such officer or officers are presumed to act 
within the scope of his or their authority in execut¬ 
ing, accepting, or indorsing such paper,®^ and every 
intendment will be made to support the paper given 
especially where it is signed by the flnancial officer 
of the corporation;®® but this presumption arises 
only where the notes are apparently made for cor¬ 
porate purposes in the ordinary course of busi¬ 
ness,®® and is not available to a payee who knows 
that the notes were unauthorized,®® and according 
to some decisions it applies in case of a business 
corporation only.®^ The rule recognizing a pre¬ 
sumption in favor of the authority of the president, 
or of the president and secretary, has, however, 
been criticized,®2 and by the weight of aulhorit> 
the power of those officers to execute or indorse a 
negotiable instrument will not be presumed from 
the mere fact that they have exercised it,®^ and 
the better rule is said to be that, in the absence of 
special authority, the president or the president and 
secretary, have no power, merely by virtue of their 
official relation, to execute®^ or have no power by 


53. Ky.—H B. Bioe & Co. v. Min¬ 
ers’ Klkhorn C'oal Co., 28 S W 2d 
783. 234 Ky 580. 

14a C J p 154 note 19. 

Name of payee 

That note sued upon was payable 
to M M E, whereas defendant’s 
board of directors hnd authorized 
sigrninfr of a note payable to M M E 
and son, is in.siiffleient to .support 
plea of non cst factum, parti<'ularly 
where note was only one executed, 
and was accepted by very party 
whose name as payee was omitted.— 
liockney Farmers’ Co-op. Soc. v 
Egan, Tex Civ App.. 276 S.W. 732. af¬ 
firmed Egan V. Loekney Farmers’ 
Co-op. Soc., Com.App., 284 S.W. 937. 
Particular members 

Board of directors may authorize 
certain members of their body to in¬ 
dorse negotiable instruments for the 
corporation — H. B. Rice & Co. v. 
Miners Klkhorn Coal Co., 28 S.W.2d 
7S3, 234 Ky. 580. 

Pa.—Schimpf v. Lehigh Valley 
Mut. Ins. Co., 86 Pa. 373. 

55. Cal.—Forbes v. San Rafael 
Turnp. Co., 50 Cal. 340. 

56. U.S.—St. Vincent College v. Hnl- 
lett. 111, 201 F. 471, 119 C.C.A. 647. 

14a C.J. p 454 note 22. 

Za New Jersey 

(1) The general powers vested in 
the president of a corporation have 
been held not to include authority to 
indorse checks payable to his corpo¬ 
ration.—Economy Auto Supply Co. v. 
Fidelity Union Trust Co., 144 A. 80, 
106 N.J.Law 206. 

(2) But it has also been held that 
the president of a business corpora¬ 
tion has inherent authority to in¬ 


dorse to a bank checks payable to 
his <‘Orpcration.—Asbury Park & 
Ocean Grove Hank v. Stoneham, 167 
A. 650, 10 N.J.Misc. 78. 

57. U.S.—Dexter Sav. Bank v. 

Friend, C.C.Ohio. 90 P. 703 
S.D—Iowa Nat Bank v. Sherman, 97 
N.W. 12. 17 S.D. 396, 106 Am S R. 
778, 103 N.W. 19, 19 S D. 238, 117 
AmS.R. 941, 

14a CJ. p 454 note 23. 

Furchassr la dus coarse 

Under Negotiable Inst L., Code 
1907 S 4979, making the indorsement 
or assignment by a corporation suf¬ 
ficient to pass the property, notwith¬ 
standing the want of capacity to in¬ 
cur liability thereon, proof that the 
note in suit, which was payable to 
the corporation, had been indorsed 
in blank in the name of the corpora¬ 
tion by its president, whose signa¬ 
ture was duly proven, was sufficient 
to establish plaintiff’s title to the 
note as a purchaser in due course.— 
Weaver v. Henderson, 91 So. 313, 206 
Ala. 529. 

58i U.S.—In re Great Western Tel. 
Co, I).C.I11., 10 F.Ca8.No.6,740. 5 
Biss. 363. 

14a C.J. p 401 note 66. 

59. S.D.—State v. Lynch, 217 N.W. 

391, 52 S.D. 321, reversing 210 N. 
W. 988, 60 S.D. 664. 

14a C.J., p 455 note 26. 

Bolstazlag credit of another oorpora- 
tlOB 

Gratuitous execution of a promis¬ 
sory note to bolster up the credit of 
another corporation was held not to 
be within the ordinary course of 
business within the meaning of the 
text rule.—State v. Lynch, supra. 
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Permanent Improvements 

Use of the proceeds of a note i‘Xe- 
cuted by the president of a street 
railroad company for permanent im¬ 
provements 18 not a corporate usi* in 
the ordinary course liusiness with¬ 
in the text rule—Hankeis’ Trust Co 
v. International H> Co., 202 N Y.S. 
561, 207 AppDiv 679. affirmed 147 N. 
E. 220, 239 N Y 619. 

60. US—In re (''ontinental Engine 
Co., Ill., 234 F. 58. 148 C.C A. 74 

61. U.S.—St Vincc-nt College v. Hal- 
lett. 111, 201 F 471, 119 C.C A. 647. 

14a C.J. p 456 note 28. 

Prima facie case 

Production of notes of a busine.ss 
corporation, signed by its president, 
with proof of the signature of the 
president, makes out a prima facie 
case.—Ichelson v. Schlein, 171 N.Y.S 
2, 103 Misc. 673. 

62. Ark.—City Electric St. R. Co. 
V. First Nat. Exch. Bank, 34 S.W. 
89, 62 Ark. 33. 64 Am.S.R. 282, 31 
L.R.A. 535. 

14a C.J. p 465 note 29. 

63. Ark.—City Electric St. R Co. v. 
First Nat. Exch. Bank, supra. 

84. Ark.—Cleburne County Bank v. 
Butler Gin Co., 42 S.W.2d 769, 184 
Ark. 603. 

Colo.—Montrose Land & Investment 
Co. v. Greeley Nat. Bank of Gree¬ 
ley. 241 P. 627, 78 Colo. 240-—Rue- 
dy v. Alamosa Nat. Bank, 235 P. 
350, 77 Colo. 112. 

Ga.—Farmers’ 8c Merchants’ Bank of 
Toccoa V. Stovall Inv. Co., 177 S. 
K. 882, 50 Oa.App. 277. 

Iowa.—Schooler v. Avon Lakes Cor¬ 
poration, 260 N.W. 629, 216 Iowa 
1419. 
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virtue of such official relation to indorse®® negotia¬ 
ble instruments in the name of the corporation, or 
to accept a bill of exchange®® or an order,®^ par¬ 
ticularly where power to conduct corporate affairs 
is expressly vested in the board of directors,®® or 
where the authority to execute or indorse is vested 
in another officer;®® and this rule applies even 
though the president owns nearly all the stock.^® 

Where, however, such power is specially con¬ 
ferred upon him or them by the corporate charter 


or by a resolution or by-law of the board of direc¬ 
tors,or, where such power exists, by implication 
from the nature of the agency or by reason of his 
or their being held out by custom or course of deal¬ 
ing as having such authority, or being intrusted 
with the conduct and management of the corporate 
affairs, which requires the use of such instruments 
in the ordinary course of the business, the presi¬ 
dent or president and secretary may bind the cor¬ 
poration by the execution^® or they may bind the 


La.—Wallace v. Mouton» 127 So. 360, 
170 La. 47. 

N.Y —F'ulton Bank v. New York, etc., 
Canal Co., 4 Paige 127. 

N.C.—Lents v. K. B. Johnson & 
Sons. 178 S.E. 226. 

Or.—Du Bois Mallaok Lumber Co. v. 
Henry D. Davis Lumber Co , 42 P. 
2d 152, 149 Or. 571—Karl v. Kob- 
erts Fuel Oil, 35 P.2d 238, 147 Or. 
646. 

Tex.—Faster Oil Corporation v. 
Strauss, Civ.App., 52 S.W.2d 336. 
error dismissed. 

Wash.—Mansfield State Bank v. Les¬ 
lie Hardware Co, 219 P. 15, 126 
Wash. 562. affirmed 222 P. 901, 126 
Wash. 562. 

W.Va—Lowis, Hubbard & Co. v. 

Pugh. 174 S.E. 880, 115 W.Va. 232 
14a C J. p 455 note 31. 

Tor money advanced long before 

Corporate president and serretary 
were without Inherent authority to 
execute note for money advanced 
long before.—Easter Oil Corporation 
V. Strauss, Tex Civ.App., 52 S,W.2d 
336, error dismissed. 

President alone 

Where the by-laws provide that all 
notes shall bo .«5ignod bj" both the 
president and seorotary of a corpo¬ 
ration, no actual authority, express 
or implied, as distinguished from 
apparent authority, exist.*? in the 
president to exe<ut<! notes by hi.s act 
alone.—Bloomingdale v. Cushman, 
159 N.W. 1078, 134 Minn. 445. 

&nle inapplicable 

Where the corporation receives the 
benefit of a note cxeeuted in the 
name of the c<»rporation by its pres¬ 
ident, it has been held that the rule 
stated in the text i& inapplicable.— 
The Black Walnuts v. First Nat. 
Bank. 186 S.E. 726, 63 Ga.App. 316, 

Statute not conferring power 

A statutory provision with regard 
to certain companies that all notes 
entered into by the company and 
signed by the president shall be bind¬ 
ing on the company does not purport 
to authorize the president to enter 
into any obligation on behalf of the 
corporation, but relates only to for¬ 
mality of the execution, and declares 
that any note ''entered into by the 
company” shall be binding when 


signed by the president.—Elkhart 
Hydraulic Co. v. Turner, 84 N.E. 812, 
170 Ind. 465. 

eSb Cal.—Equitable Life Assur. Soc. 
of U. 8. V. Jacobson, 230 P. 200, 68 
Cal.App. 717. 

14a C.J. p 455 note 32. 

66 . Ala.—^Lazarus v. Shearer, 2 Ala. 
718. 

14a C J. p 456 note 33. 

67- Ky.—Mutual Oil Refining Co. v. 
Clay. 267 S.W. 200, 206 Ky. 371. 

68. Nev.—Edwards v. Carson AVa- 
tor Co., 34 P. 381. 21 Nev 469 

NY.—McCullough V. Moss, 5 Den. 
567. 

69. U S.—Leavitt v. Connecticut 

I’eat Co., C C Conn, 15 F.Cas.No. 
8,170, 6 Blatchf. 139. 

14a CJ. p 456 note 35. 

70. Cal —Equitable Life Assur Soc. 
of U. S. V. Jacobson, 230 P. 200, 68 
Cal.App. 717. 

Iowa—Cloodman Mfg. Co. v. Mam¬ 
moth Vein Coal Co.. 168 N.W. 912. 
185 Iowa 253. 

71. Ark—City Electric St. R. Co. 
v. First Nat. Exch Bank, 34 S.W. 
89. 62 Ark. 33, 54 Am S.R. 282, 31 
LR.A. 535. 

Or—Markham v. Loveland, 138 P. 
483. 69 Or, 451. 

Pa—Monongahela Nat. Rank v. Har¬ 
mony Land Co, 75 A. 687, 226 I^a. 
440, 18 AniiCas. 727. 

14a C J. p 456 note 37. 

Account of corporation 

P^ormal resolution authorizing 
presidiMit to sign and negotiate cor¬ 
poration’s mortgage notes was held 
subject to implied requirement that 
such acts should be for corporation’s 
account.—Calhoun v. David Burk Co.. 
La.App., 163 So. 568. 

Attorney’s fees 

Resolution authorizing corpora¬ 
tion's president and secretary-treas¬ 
urer to negotiate loan authorized 
stipulation in note for payment of 
reasonable attorney’s fees.—Sheffield 
Chamber of Commerce v. Hatch, 127 
So. 173, 220 Ala. 601. 
formal rszolntlon not neoessary 
A purchaser of a negotiable note 
need not show a resolution of the di¬ 
rectors authorizing the president to 
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indorse the note, where the indorse¬ 
ment was verbally authorized by the 
board and was for the benefit of the 
company —Jones v. Stoddart, 67 P. 
650. 8 Idaho 210. 

Bztant of authority 

A by-law giving the president gen¬ 
eral charge subject to control by the 
dirc‘Ctors, of the corporate business, 
authorizing him to sign notes, but 
withholding power to incur a debt 
w'lthout the directors* consent, au¬ 
thorizes him to execute a note for 
liability incurred by the corpora¬ 
tion and adjusted by It.—Peek v. 
Skelley Lumber Co., 117 P. 413. 59 
Or. 374. 

72. Cnl —Commensal Security Co. 
V. Modesto Drug Co.. 184 P. 964, 43 
Cal.App. 162 

Fla.—Melody Tiro Co. v Zimmer¬ 
man. 150 So 242, 112 Fla 65. 

Ga.—The Blaik Walnuts v. First 
Nat. Bank. 186 SE 726, 53 Oa.App. 
316. 

Ky.—Preece v Burns' Adm'r, 81 S. 

W2d 881. 258 Ky 839 
Mass.--H H. Drown Shoe Co. v. H. 
C Brown Co.. 155 N.E. 22, 258 
Mr.s,s 34.3. 

NY.—Rosenthal v. Thirty-Fourth St. 

Shop, 222 N.YS 733, 129 Misc. 822. 
Tex—Victoria Gravel Co v Ney- 
land. Civ App., 114 S.W 2d 415, er¬ 
ror dismissed. 

Utah—l*assow &r Sons v. Wetherbee, 
167 P. 350, 50 Utah 243. 

3 4a CJ. p 456 note 38 

*’To hold otherwise W'ould be to 
encourage fraud and unconscionable 
advantage in business where candor 
and good faith ought to be the rule.” 
—Citizens Bank v. Public Drug Co., 
181 N.W. 274, 277, 190 Iowa 983. 

Bztent of control 

“Authority may be found In the 
fact that the corporate business has 
been Intrusted to his management 
and control to such an extent as to 
justify persons dealing with him in 
believing he has been clothed with 
authority to represent it.”—Citizens 
Dank v. Public Drug Co., supra. 

Bonowal notes 

Okl.—Abraham v American Nat. 
Bank, 17 P.2d 480, 161 Gkl. 87. 

Implied power strictly oonetmed 
Implied power of president to ex- 
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corporation by the indorsement'^* of ncg^otiable pa¬ 
per in the name of the corporation, and espe¬ 
cially where it has received the benefits of ^uch 
execution or indorsement and it has been held 
that this rule of implied authority applies where 
the president also occupies the office of fiscal 
agent and general manager of the corporation,^® 
although it also has been held that the president 
has not such power, even though he is clothed with 
the office of general manager So, while the pres¬ 
ident may have no power, as such, to draw checks 
in the name of the corporation, under special cir¬ 
cumstances or in accordance with established usage 
he may do so.'^'^ The president has authority to ex¬ 
ecute or indorse a note binding on the company, 
under a power to incur indebtedness, negotiable 
loans, to contract, and otherwise to act as the agent 
of the corporation, in the transaction of its ordi¬ 
nary business,or under a power to adjust and pay 
losses.*^* 

Authority granted to the president to manage the 
corporate business does not, of course, include aU' 
thority to indorse negotiable instruments of the 
corporation when not managing its business and 


when despoiling it of its property.** 

Execution or indorsement to self. Where the 
president executes a note in the name of the corpo¬ 
ration payable to himself as an individual and 
transfers it for his individual debt, it is not bind¬ 
ing on the corporation and where a note is so 
executed there is a presumption that it is not is¬ 
sued for corporate purposes and with lawful au¬ 
thority, and that it is invalid;** but this i)resump- 
tion may be rebutted and the note shown to be the 
obligation of the corporation by proof that it was 
cither expressly or impliedly authorized,** or rati¬ 
fied,*^ or that the corporation is estopped to ques¬ 
tion its validity.*® Without some specific author¬ 
ity, the president of a corporation cannot draw 
checks of the corporation in favor of himself.*® So 
authority to indorse checks for the corporation’s 
purposes docs not authorize the president to indorse 
checks to his own order and appropriate the money 
to his jicrsonal use.*'^ 

Sale and repurchase of corporate notes. Where 
the transaction appears to have been in furtherance 
of the corporate interests, a corporation cannot 
question the authority of its jiresident to sell its 


ecute notes for corporation should 
be strictly construed.—Alley v. Butte 
A Western Mining Co., 251 P. 617, 77 
Mont. 477. 

By-law Immaterial 

Where it was shown that other 
notes signed by the president and 
secretary of defendant corporation 
had been paid by the company, evi¬ 
dence of a by-law of the company re¬ 
quiring notes to be signed by the 
president and countersigned by the 
treasurer was Immaterial.—Produce 
Exoh. Trust Co. v. Bieberbach, 58 N. 
E. 162. 176 Mass. 677. 

73- Ill.—Corn Belt Bank of Bloom¬ 
ington V. Forman, 264 Ill.App. 589. 
Ky.—Fayette Nat. Bank v. Meyers, 
277 S.W. 292, 211 Ky. 185. 

N.D —Citizens* State Bank of Ender- 
lin V. Skefflngton. 196 N.W. 953, 60 
N.D. 494. 

14a C.J. p 456 note 39. 

Besolution limiting power 

Notwithstanding a resolution of di¬ 
rectors limiting the powers of the 
president, it has been held that his 
indorsement within the scope of his 
apparent powers is binding on his 
corporation.—Cardwell v. Garrison, 
103 S.E. 3, 179 N.C. 476. 

74L Ga.—The Black Walnuts v. First 
Nat. Bank, 185 S.E. 726, 53 Ga. 
App. 316. 

N.D.—Citizens State Bank of Ender- 
lin V. Skefflngton, 196 N.W. 953. 
60 N.D. 494. 

Beonriag loan to corporation 

A note executed in the name of a 


corporation by its president and it.s 
secretary-treasurer with the corpo¬ 
rate seal attached, to secure a loan 
to the corporation, w^as held to be 
binding on it.—Tacoma Hotel v. Mor¬ 
rison & Co., 74 r.2d 1003, 193 Wash. 
134. 

76. Ky.—Fayette Nat. Bank v. Mey¬ 
ers, 277 S.W. 292, 211 Ky. 186. 

Indorsing eheofc 

President, fiscal agent, and gen¬ 
eral manager of corporation who cus¬ 
tomarily indorsed corporate paper 
which was deposited in his own 
name, was held to have right to in¬ 
dorse a check payable to corporation 
for stock, and bank had right to ac¬ 
cept it and deposit it to his ac¬ 
count.—Fayette Nat. Bank v. Meyers, 
supra. 

70. La.—Wallace v. Mouton. 127 So. 
360, 361, 170 La. 47. citing Corpns 
Jnris. 

14a C.J. p 457 note 40. 

77. N.Y.—Fulton Bank v. New York, 
etc., Canal Co., 4 Paige 127. 

Tenn.—NelfCer v. Knoxville Bank, 1 
Head 162. 

78. Or.—Page v. Ford, 131 P. 1013, 

65 Or. 450, 45 L.R.A.,N.S., 247, 

Ann.Cas.l915A 1048. 

S.D.—Merrill v. Hurley, 62 N.W. 958, 
6 S.D. 592, 55 Am.S.H. 859. 

14a C.J. p 457 note 42. 

79. Me.—Union Ins. Co. v. Green- 
leaf, 64 Me. 123—^Baker v. Cotter, 
45 Me. 236. 

80. N.Y.—Wen Kroy Realty Co. v. 
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Public Nat. Bank & Trust Co. of 
New York, 183 N.lfl. 73, 260 N Y. 84, 
affirming 255 N.Y.S. 1. 234 App Div. 
461. 

Zadonemeat by presidoat aad aaothsr 

One receiving check, purporting to 
be indorsed by president and another 
officer of corporation to which pay¬ 
able, could not rely on president’s 
apparent power to indorse checks In 
course of corporate business.—Wen 
Kroy Realty Co. v. Public Nat. Bank 
& Trust Co. of New York, supra. 

81. Utah.—Wall v. Niagara Min., 
etc., Co., 59 P 399. 20 Utah 474. 
14a C.J. p 457 note 44. 

88. Minn.—Porter v. Winona, etc., 
Grain Co., 80 N.W. 965, 78 Minn. 
210 . 

14a C.J. p 457 note 45. 

: 83. Ark.—Texarkana, etc., R. Co. v. 
Bemis Lumber Co., 55 S.W. 944, 
67 Ark. 542. 

14a C.J. p 457 note 47. 

86 . U.S.—In rc Eastman Oil Co., D. 
C.Ga., 238 F. 416. 

86. U.S.—In re Eastman Oil Go., su¬ 
pra. 

86. Mo.—McCullam v. Mermod, etc.. 
Jewelry Co., App., 218 S.W. 345. 

87. N.Y.—Wagner Trading Co. v. 
Battery Park Nat. Bank. 126 N.E. 
347, 228 N.Y. 37. 9 A.L.H. 340, af¬ 
firming 170 N.Y.S. 1117, 184 App. 
Dlv. 886. 
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notes or the validity of .his agreement to repur¬ 
chase them.** 

d. Vice President 

The usual rule is that a vice president has no au¬ 
thority to bind his corporation by the execution or in¬ 
dorsement of negotiable paper, but may do so under ex¬ 
press or Implied authority. 

The vice president has no authority to execute 
or indorse nefjotiabic paper for the corporation,*^ 
unless such power is expressly or impliedly con¬ 
ferred upon him or unless the president who is 
authorized to execute or indorse such paper is ab¬ 
sent and the vice president has power to act for 
him in his absence.®^ Where the company sues on 
a note accepted by the vice president it thereby rat¬ 
ifies a contract made by him to procure the giving 
of the note.®2 

e. Secretary 

Ordinarily the secretary has no power to bind his 
corporation by the execution or indorsement of negotiable 
paper, unless expressly or impliedly authorized to do so. 

While it has been held that, in the absence of 
proof to the contrary and notice to the payee or 
indorsee, the secretary may be presumed to have 
authority to execute or indorse negotiable paiier on 
behalf of the corporation,®* jiarticularly where the 


secretary has executed similar notes and the note 
in question is executed under the corporate seal,®^ 
or, in the case of an indorsement, where the secre¬ 
tary indorses for corporate purposes and the cor¬ 
poration receives the benefits which accrue from 
the indorsement,®® the general rule, however, is 
that the secretary has no such authority,®® unless 
it is expressly conferred upon him or arises by im¬ 
plication from the facts of the particular case;®^ 
and this general rule is particularly applicable 
where the secretary executes or indorses the in¬ 
strument for his own personal benefit,®* or where 
both the president and secretary are required to 
sign corporate obligations.®® Where the secretary 
has authority to indorse in blank checks payable 
to the corporation, his authority, in the absence of 
special restrictions, is not restricted by the mere 
fact that the president and the board of directors 
supposed that they had limited his authority.^ 

f. Treasurer 

The treasurer hag no authority to bind hig corpora¬ 
tion by the execution, acceptance, or indorgement of 
negotiable instrumentg, unlegg expreggly or impliedly em¬ 
powered to do go. 

The general rule is that a treasurer has no im¬ 
plied authority by virtue of his office to execute, 
accept, or indorse negotiable instruments in the 


88. III.—Peorm Life Ins. Co v In- 
tornational Life & Annuity Co., 246 
Ill.App. 38. 

88. Or.—Du Hois-Mallaok Lumber 
Co. V. Henry Davis Lunil><»r Co., 
42 I\2d ir>2. 149 Or. 571 

Wash.—A. F. Anderson Kstato v. 
Pugrl Sound Savingrs & Loan .\ss'n, 
18 P 2d 5. 171 Wash. 378. 

14a C.J. p 457 note 62. 

80. WIh.—J ohn.son v Wood, etc., 
Mfg. Co. 79 N.W. 236, 103 Wis. 291. 

14a C.J. p 457 note 63. 

91. Tonn.—Jofforson Bank v. Chap- 
man-Whito-Lyons Co, 123 S.W. 

641, 122 Tonn. 415. 

93. N.Y.—Simmons v. Thompson, 61 
N.Y.S. 1018, 29 App.Div. 659. 

93. "Wis.—Swodish-Amoncan Bank 
V. Koehorniok. 117 N.W. 1020, 136 
W'is. 473, 128 Am.S.U. 1090. 

94. III.—McDonald v. Chisholm, 23 
N.E. 596. 131 III. 273. 

14a C.J. p 457 note 58. 

95. Fla.-—East Coast Lumber & Sup¬ 
ply Co. V. Maxwell, 80 So. 741, 77 
Fla. 62. 

96. U.S.—In re Annin & Co., C.C.A. 
N.Y., 95 F.2d 381. 

Ark.—Cleburne County Hank v. But¬ 
ler Gin Co.. 42 S.W.2d 769, 184 Ark. 
503. 

Cal.—Walsh v. American Trust Co , 
47 P.2d 323, 7 Cal.App.2d 654, 


N.Y.—McCabe Hanger Mfg. Co. v. 
Chelsea Exchange Bank, 167 N.Y.S 
580. reversed on other grounds 170 
N.Y.S 759, 183 App Div, 441, 

Tenn —Furst & Furst v. Freels, 9 
Tenn.App. 423. 

14a C.J. p 457 note 69. 

97. Utah.— McCarri<*k v Lenox Min¬ 
ing Co., 164 P 478. 49 Utah 353. 
14a C .1. p 458 note 60. 

Bzeeutloii antborisad 

(1) The acts of corporation's pres¬ 
ident and Us secretary In executing 
notes for purchase price of sand and 
gravel lease, assigned to corporation 
hy payee, were impliedly, if not ex¬ 
pressly, authorized by directors’ res¬ 
olution, authorizing such officers to 
execute notes for money borrowed by 
them to operate corporation's bu.si- 
ness of mining and selling gravel — 
Victoria Gravel Co v. Neyland, Tex 
Civ.App., 114 S.W.2d 416, error dis¬ 
missed. 

i2) Secretary of corporation, ap¬ 
parently clothed with authority of 
general manager and generally han¬ 
dling corporate business, w'as held to 
be authorized to execute trade ac¬ 
ceptance for corporation.—First Nat 
Finance Corporation v. Pive-O Drill¬ 
ing Co., 289 P. 844. 209 Cal. 569. 
ZbdorBemeat autborUed 

<1) Uesolutlon authorizing the sec¬ 
retary to sign corporation paper was 
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held to authorize his indorsement of 
certain notes in the name of the cor- 
pioration.—Freehold Bank v. Baker, 
Mass., 199 N E. 342. 

(2) Notwithstanding the secre¬ 
tary’s unauthorized diversion of the 
proceeds of a check indorsed by him 
in the name of the corporation, it 
was held in a particular case that 
he had authority to indorse as he 
did—McCabe Hanger Mfg. Co. v. 
Chelsfa Exchange Bank, 170 N.Y.S. 
759. 183 App.Div. 441, reversing 167 
N.Y.S. 680. 

Seerstazy and traasurgr 

Indorsements of negotiable paper 
by the secretary and treasurer of cor¬ 
porations have. In particular cases, 
been held to be binding on such cor¬ 
porations—Ford-Davis Mfg. Co. v. 
Maggee, Mo.App., 233 S.W. 267—14a 
C.J. p 458 note 60 [bl. 

98. Cal.—Buena Vista Oil Co. v. 
Park Bank of Los Angeles, 180 P. 
12, 39 Cal.App. 710. 

14a C.J. p 458 note 61. 

99. Tex.—Tombstone First Nat. 

Hank V. Abilene Hotel Co. 103 S. 
W. 1120, 46 Tex Civ.App. 595. 

1. U.S.—Santa Marina Co. v. Ca¬ 
nadian Bank of Commerce, Cal., 
254 F. 391, 166 C.C.A 611. affirm¬ 
ing, D.C, 242 K. 142, certiorari de¬ 
nied 39 set. 493. 250 U.S. 143. 64 
L.Bd. 1186. 
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name of the corporation,^ particularly where he ex¬ 
ecutes or indorses the instrument for his personal 
benefit or use,3 or for the benefit or use of another 
individual;^ and he cannot do so unless authority 
is conferred upon him by the corporation eithei 
expressly,® or by implication,® as by reason of his 
having been in the habit of exercising, or having 


been held out as having,.such authority.? Howev¬ 
er, in some jurisdictions, as in Massachusetts, the 
treasurer of a trading or manufacturing corpora¬ 
tion may have implied authority by virtue of his 
office alone to execute, accept, or indorse negotiable 
instruments on behalf of the companybut in such 
a jurisdiction in case of other corporations,® and 


a. U.S.—Murray v. Shipman Koal 
Co.. C.C.A.Pa., 270 F. 740. 

Cal.—Padghan v. Inyo Marble Co., 2 
P.2d 531, 116 Cal.App. 328. 

Me.—Boyle v. Lewiston Trust Co.. 

136 A. 292, 126 Me. 74. 

N.J.—Slavln v. Passaic Nat. Bank 
& Trust Co.. 176 A. 339, 114 N.J. 
Law 341. 

N.Y.—First Nat. Bank v. Levine. 239 
N.T.S. 655, 136 MIsc. 366. 

Pa.—Martin v. Interstate Lumber 
Co.. 103 A. 613. 260 Pa. 218. 

Va.—^D. Humphreys & Son v. Brough¬ 
ton, 141 S.E. 764. 149 Va. 789. 

14a C.J. p 458 note 67. 

Authority of secretary and treasur¬ 
er to bind corporation by negotia¬ 
ble instrument see supra subdivi¬ 
sion e of this section. 

3. Me.—Boyle v. Lewiston Trust Co., 
136 A. 292, 126 Me. 74. 

14a C.J. p 458 note 68. 

▼otlng salary 

Voting salary to corporation treas¬ 
urer was held not to authorize him to 
draw corporate checks to pay his 
personal debts.—Boyle v. Lewiston 
Trust Co., supra. 

4. Ky.—^Midland Stores Co. v. Stal- 
lard, 25 S.W.2d 379. 233 Ky. 206. 

President 

The treasurer of a corporation has 
no authority to deposit Us check to 
the individual credit of the president. 
—^Midland Stores Co. v. Stallard. su¬ 
pra. 

5. Ill.—Rosenfeld v. Inland Iron 
Works, 267 Ill.App. 254. 

14a C.J. p 459 note 69. 

Venue provision not binding on cor¬ 
poration 

Where the authority of a treasurer 
to execute notes of his corporation 
did not require that he insert any 
provision as to venue, the Inclusion 
of such provision was not binding on 
the corporation.—Coston-Hiles Lum¬ 
ber Co. V. Alabama Machinery & Sup¬ 
ply Co.. 95 So. 577. 209 Ala. 151. 

By-laws and resolutions 

(1) The authority of the treasurer 
to execute notes binding on his cor¬ 
poration may be conferred by appro¬ 
priate by-laws of the corporation: 
and where a by-law permits corpo¬ 
rate notes to be executed by the cor¬ 
poration’s treasurer alone the corpo¬ 
ration cannot defeat recovery on 
notes so executed on the ground that 
a corporate resolution requires cor¬ 


porate notes to be countersigned by 
the corporation’s president or vice 
president, since, where a by-law is 
inconsistent with a resolution of the 
board of directors, the by-law must 
prevail.—Rosenfeld v. Inland Iron 
Works, 267 Ill.App. 254. 

(2) By-law authorizing treasurer 
to sign notes must, on the other 
hand, be read with by-law requiring 
stockholders' consent except for cus¬ 
tomary business. Accordingly treas¬ 
urer’s signing corporation’s note to 
revive corporate obligation to treas¬ 
urer, canceled on books, was held not 
in usual course of business, and 
hence was unauthorized by by-laws. 
—Van Ausdall v. Thompson & 
Thompson, 163 A. 178, 53 R I. 29. 

(3) Where certain notes payable to 
the order of an insurance company 
were indorsed in the name of the 
corporation by its treasurer and by 
him and its president and its secre¬ 
tary sold to a bank, which credited 
the proceeds thereof to the insurance 
company, it was held not error for 
the court in a suit by the bank 
against the maker to admit the notes 
in evidence without proof that the 
by-laws of the insurance company 
authorized the treasurer to execute 
the indorsement.—^Union Nat. Bank 
of Beloit, Kan v. Moomaw, 184 N.W. 
51. 149 Minn. 451. 

(4) Resolution authorizing presi¬ 

dent and secretary to liquidate cor¬ 
porate indebtedness and issue notes 
was held not to authorize treasurer 
to issue note binding corporation.— 
Padgham v. Inyo Marble Co., 2 P.2d 
531, 116 Cal.App. 328. j 

3. III.—Chicago Tip. etc., Co. v. Chi¬ 
cago Nat. Bank. 74 Ill.App. 439, af¬ 
firmed 52 N.E. 52. 176 III. 224. 

14a C.J. p 469 note 70. 

From authority to iaour dobts 
A by-law which authorizes the 
treasurer to incur debts for supplies 
and merchandise to a certain amount 
each month does not authorize him 
to execute notes.—Bangs v. Nation¬ 
al Macaroni Co., 44 N.Y.S. 546. 15 
App.Dlv. 622. 

7. Tex.—Denton Milling Co. v. Blew- 
ett, Civ.App., 254 S.W. 236, error 
denied 278 S.W. 1114, 114 Tex. 582. 
14a C.J. p 469 note 71. 

Assistant treasurer 

(1) An assistant treasurer whom 
corporation placed in control of its 
finances was held to have authority 
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to present checks payable to corpo¬ 
ration to bank and receive cash 
therefor without any Indorsement, to 
write or stamp thereon an indorse¬ 
ment consisting of name of corpora¬ 
tion followed by assistant treasurer’s 
name in his official capacity and to 
receive the cash, and to use the rub¬ 
ber stamp for deposit Indorsement 
and deposit checks to credit of cor¬ 
poration.—Olens Falls Indemnity Co. 
v. Palmetto Bank. D.C.S.C.. 23 F.Supp. 
844. 

(2) Moreover, a signature card 
bearing signatures of the president 
and treasurer and such assistant 
treasurer of corporation, and stating 
that bank was to recognize such 
signatures in the payment of funds 
or transaction of other business on 
account of corporation, and that onl.v 
one of such signatures was neces¬ 
sary, did not limit authority of as¬ 
sistant treasurer with respect to 
cashing and depositing of checks to 
[ checks indorsed with his signature.— 
Glens Falls Indemnity Co. v. Palmet¬ 
to Bank, supra. 

Checks sgalust treasurer’s account 

Where the treasurer of a corpora¬ 
tion made deposits in an account in 
his name as trea.surer, the bank 
could assume, in the absence of evi¬ 
dence to the contrary, that he had 
authority to draw chet'ks against 
such account.—Texas Hardware & 
Implement Mut. Fire Ins Co. v Dal¬ 
las Trust & Savings Bank. Tex Civ. 
App., 296 8.W. 665. 

8 . Mass.—Merchants* Nat Bank v. 

Citizens’ Gas Light Co, 34 N.E. 

1083, 159 Mass. 505, 38 Am.S.R. 

453. 

14a C.J. p 458 note 64. 

Frssomption 

Where there is nothing to show 
that a corporation does not possess 
the usual power of a trading cor¬ 
poration to make notes, or that the 
treasurer had not the usual authori¬ 
ty of treasurer of such corporations, 
it will be presumed that a note ex¬ 
ecuted in the name of the corpora¬ 
tion by the treasurer was duly au¬ 
thorized.—Corcoran v. Snow Cattle 
Co.. 23 N.E. 727, 161 Mass. 74. 

9. Mass.—^Jewett v. West Somerville 

Co-op. Bank,. 62 N.E. 1085. 173 

Mass. 64, 73 Am.S.R. 259—Craft v. 

South Boston R. Co.. 22 N.E. 920^ 

150 Mass. 207, 6 L.R.A. 641. 

14a C.J. p 468 note 65. 
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in other jurisdictions as to corporations generally, 
as a general rule there is no presumption to this 
effect.^® 

g. General or Managing Agent 

The general or managing agent of a corporation or¬ 
dinarily haa no power to bind it by execution, acceptance, 
or indorsement of negotiable paper, unless expressly 
or impliedly empowered to do so. 

The general or managing officer or agent of a 
corporation has no power to execute, accept, or in¬ 
dorse negotiable paper in the name of the corpo- 
ration^l unless such authority is specially confer¬ 
red or arises by implication out of the nature or 
course of conduct of the particular business, or 
from his being held out as having such authority.^^ 

The corporation may, of course, be bound by the 
unauthorized indorsement of its managing agent 
where the corporation subsequently ratifies his ac¬ 


tion, for example, by the receipt and retention of 
benefits flowing from the transaction.^® Where 
the managing agent executes a note in the corporate 
name to secure a debt on which it is primarily lia¬ 
ble to the creditor, but on which, as between it and 
a third person signing the note, it is a surety, the 
company is liable thereon, although no express au¬ 
thority has been given the agent so to execute the 
note.i^ 

§ 1061. - Accommodation Paper 

In the absence of special authority officers and agents 
cannot bind their corporation by the execution or in¬ 
dorsement of negotiable paper for the accommodation of 
third persons. 

Unless specially authorized to do so, an officer or 
agent of a corixiration has no power to execute or 
indorse negotiable paper in the name of the corpo¬ 
ration for the accommodation of a third person 


10. N.Y.—Jacobus v. Jamestown 

Mantel Co., 105 N E. 210, 211 XY 
154, affirming: 134 N.Y.S. 418, 140 
App.Div. 356. 

Ita C.J. p 458 note 68. 

11. Colo.—Montro.so Eand & Invo.«^t- 
ment Co. v. Greedev Nat Dank of 
Greeley, 241 P. 527, 78 C^olo 240. 

Ga—United States Printinp & 1-iitho- 
pruphinp Co. v. Stovall Jones Co , 
9S SK 407, 23 Ga.App. 472 
La.—^IVallnoe v. Mouton, 127 So 360. 
361, 170 La 47, citinp Gorptu 
ria—l*ellcan Well. Tool & Supply 
Co. V Sabine State Hank & Trust 
Co., 138 So 161. 18 LaApp 600. 

14a C J. p 450 note 72. 

Zkidlvidnal checks 

A branch ninna^rer of a sowlnp ma¬ 
chine corporation W'as held not au¬ 
thorized to hind the corporation by 
his individual checks privcn to a 
third person for Mdvnnce.s made i»y 
him to such mnnascr for the purpose 
of his making: remiltaiices to such 
corporation.—Steiner v. Smser Sew¬ 
ing Mach. Co.. 213 N.Y.S. 318, 126 
Mi«c. 329. 

Duty of third person 

(1) One who discounts a bill of 
exchange drawn by the mnnaRing 
agent of a mining corporation In the 
name of the principal, without in¬ 
quiring into the authority of the 
agent, does so at his peril.—Bank of 
Commerce v. Baird Min. Co., 85 P. 
970. 13 N.M. 424, 420. 

(2) Knowledge or notice of extent 
of authority generally see supra § 
997. 

la. Mo.—Buffalo Trust Co. v. ITo- 
ducers* Exchange No. 148, Cali¬ 
fornia, Mo.. 23 S.W.2d 644, 224 Mo. 
App. 199. 

14a C.J. p 459 note 73. 
implied from oontrol 

(1) General or managing agents 


having sole control of curporalions 
have been held authorized to hind 
them by execution of notes 
N Y.—Haff V. X.iong Island F'uel Cor¬ 
poration, 251 N.Y.S. 67, 233 App 
Div 117. 

Va —Holstein-Harvey-Kirk C'o. v. II 
Kirk & Sons. 142 S.E. 373. 150 Va 
82. 

(2) Moreover, the general manager 
of a ooriioratlon. who was its ac¬ 
tive business head, and who, with his 
wife, the vice president, and the 
president, controlled all of the cap¬ 
ital stock, was held to have implied 
authority to indorse and cash a ne¬ 
gotiable instrument payable to the 
corporation—Staples v. Port Graham 
Coal Co., 46 App.D.C. 542. 

(3) On the other hand, it has been 
held that a person in sole charge of 
n branch office of a motor sales cor¬ 
poration had no authority to indorse 
a note of a third person under his 
general authority to manage the 
business of the office and sell auto¬ 
mobiles, receive the reports of sales¬ 
men, and tran.smit them to the home 
office.—^American Trust & Savings 
Bank of Waterloo v. l>e Jaeger, 183 
X.W. 369, 191 Iowa 758. 
NoncompUanca with by-laws 

Where there had been no regard 
for by-laws of corporation, such de¬ 
linquency cannot be relied on by the 
corporation to defeat liability on 
notes signed by Its general manager. 
—Ilaff V. Long Island Fuel Corpo¬ 
ration, 261 N.Y.S. 67, 233 App.Div. 
117. 

**llaiiagar’* uadar Caban law 

General export manager represent¬ 
ing corporation in connection w'lth 
sale of merchandise was held not 
“manager” of corporation under Cu¬ 
ban law entitled to indorse corpora¬ 
tion's checks.—Robert Reis & Co. v. 
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New York Trust Co., 2«9 N.Y.S. 668, 
136 Misc. 141. 

Vsnal coarse of baaineas 

Acceptance of bill, in the usual 
course of business, by manager of 
corporation was held to be ae»'eptanee 
by corporation itself — Bufialo Trust 
Co. v. IToducer.s’ Exchange No 148. 
California, Mo., 23 S.W.2d 644, 224 
Mo App 199. 

Validity of aathorlzation 

A power of attorne> by the vice 
president of a corporation to its man¬ 
ager, given after the death of the 
president, and before his successor 
had been elected, to indorse and col¬ 
lect a treasury W'arrant payable to 
the corporation, was innding on the 
corporation, where the president and 
vice president had authority by the 
by-law's to sign deeds and contracts. 
—Staples V Port Graham Coal Co., 
46 App.DC 542. 

Aathority nondelegable 

A general agent of a corporation 
cannot delegate to a suiiordinate 
agent the former's authority to ex¬ 
ecute negotiable instruments on be¬ 
half of the corporation.—Citizens' 
Nat. Bank of Fernandina v. Florida 
Tie & Lumber Co, 89 So. 139, 81 
Fla 889. 

13. Wash.—Johnson v. Wilbur-Ellls 
Co., 239 P. 1018, 136 Wash. 340. 

14. Ohio.—Andres v. Morgan, 56 N. 
E. 875, 62 Ohio St. 236, 78 Am.S.P^. 
712. 

15. Fla.—J. Schnarr & Co. v. Virgin- 
la-Carollna Chemical Corporation, 
150 So. 39. 118 Fla 258—Citizens' 
Nat. Bank of Fernandina v. Florida 
Tie & Lumber Co., 89 So 139, 81 
Fla. 889. 

Iowa.—Black Hawk Nat Bank v. 
Monarch Co. 207 N W. 121. 201 
Iowa 240—First Nat. Bank v. Gal- 
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this rule applies to the directors,^* the president,*^ 
the secretary,and the treasurer.^® 

In the absence of ratification the corporation can¬ 
not be held liable thereon where the payee or holder 
of such paper knows, or is chargfed with knowl¬ 
edge, that it was executed or indorsed for accom¬ 
modation only;20 but where such execution or in¬ 
dorsement is apparently within the scope of the of¬ 
ficer’s or agent’s authority the corporation is liable 
to a bona fide holder who takes or receives such 
paper without notice that it was unaulhori 2 cd 
and it has been held that a person dealing with a 
corporation may assume that its president and treas¬ 
urer are authorized to execute notes to protect its 
interest in another-company and to discharge notes 
made by such other company .22 

§ 1062. Bonds, Mortgages, and Pledges 

a. In general 

b. Directors 

c. President 

d. Secretary 

e. Treasurer 

f. General or managing agent 

a. In Ckneral 

As a general rule, unless specially authorized, a cor¬ 
porate officer or agent has no authority to issue a cor¬ 
porate bond or to execute a mortgage on corporate prop¬ 
erty. 


A bond may be issued or executed on behalf of 
a corporation only by an authorized officer or agent 
of the corporation. 2 3 Where, however, a corpora¬ 
tion places its bonds in the hands of an agent with 
power to negotiate them, a purchaser thereof has 
the right to presume that the agent is acting within 
the scope of his authority,24 and is not bound to 
inquire into the application he is to make of the 
proceeds of the sale;25 but the purchaser takes the 
bonds at his peril where he has notice that the 
agent is disposing of the bonds for an unauthorized 
purpose.2fi Where a corporate bond executed 
through an agent or officer bears tJie corporate seal, 
It will, in the absence of proof to the contrary, be 
presumed to be the corporate act and deed;27 but 
where the corporation’s signature, although accom¬ 
panied by the corporate seal, does not appear to 
have been affixed by an officer or general agent, or 
an agent specially authorized to act, but purports 
to have been affixed by an attorney in fact, the 
bond is not sufficient unless accompanied by the 
iwvver of attorney under authority of which it w-as 
executed, and even then is not sufficient unless the 
power of attorney expressly or by reasonable impli¬ 
cation authorizes either generally or specially the 
designated attorney in fact to execute such bond.-^ 

As a general rule an officer or agent of a corpo¬ 
ration has no power to mortgage or pledge its real 
or personal property,2^ unless he is specially au- 


loway Bros, ft Co., 188 N.W. 803. 
193 Iowa 1145. 

Md.—Bortner v. J. C. Beib Co., 126 A. 
890, 146 Md. 530. 

Or.—Du Bois-Mallack Lumber Co. v. 
Henry D. Davis Lumber Co.. 42 P. 
2d 152, 149 Or. 571-—Karl v. Rob¬ 
erts P"uel Oil, 35 r.2d 238. 147 Or. 
646 

14a C.J. p 460 note 75. 

16. U.R.—Hutchinson v. Sutton Mfff. 
Co., CC.Ind, 57 F. 998. 

17. Fla.—J. Schnarr ft Co. v. Vlr- 
ffinia-Carolina Chemical Corpora¬ 
tion, 159 So. 39, 118 Fla. 258. 

Iowa.—Black Hawk Nat. Bank v. 
Monarch Co., 207 N.W. 121, 201 
Iowa 240. 

La.—proctor v. Opelousas Ins. Agen¬ 
cy, 158 So. 627, 181 La. 79. 

Or.—Karl v. Roberts Fuel Oil, 35 P. 

2d 238, 147 Or. 646. 

14a C.J. p 460 note 77. 

Xaaoltttloa not ooaferrlag anthorltj 
Or.—^Du Bols-Matlack r.,umber Co. v. 
Henry D. Davis Lumber Co., 42 P. 
2d 162, 149 Or. 571. 

18. Ark.—El Dorado Impr. Co. v. 
Citizens* Bank, 107 S.W. 676, 85 
Ark. 186. 

14a C.J. p 460 note 78. 


19. Va.—Food Products Co. v. 

I'ierce, 152 SK 562, 164 Va. 74. 
14a C.J. p 460 note 79. 

2a Ark.—Simmons Nat Bank v. Lil¬ 
ly Fd>. Co., 130 S.W. 162. 96 Ark. 
368. 372. 

Wis —Pelton V Spider Lake Sawmill, 
etc., Co.. 94 N.W. 293, 117 Wis. 569, 
98 Am.S.R. 946. 

14a C.J. p 461 note 80. 

21. Me.—Johnson v. Johnson, 80 A. 
741, 108 Me. 272, Ann.Cas.lOlSA 
1303. 

14a C.J. p 461 note 81. 

22. N.Y —Bacon v. Montauk Brew¬ 
ing Co., 115 N.y.S. 617, 130 App. 
Div. 737. 

23. Ga.—American Inv. Co. v. Ca¬ 
ble Co.. 60 S.K. 1037. 4 Ga.App 106. 

14a C.J. p 461 note 84. 

Gertlflcate to issne hoada held 
duly authorized and binding on cor¬ 
poration.—United Properties Co. of 
California v. Burkhardt, C.C.A.Cal., 
274 F. 761—United Properties Co. of 
California v. Kibbe, C.C.A.Cal., 274 
F. 767. 

24. U.S.—Chew v. Henrietta Mining 
& S. Co., C.C.Mo.. 2 F. 5, 1 McCrary 
222 . 

Tex.—Eastern Texas Tract. Co. v. 
Harrison, Civ.App., 189 S.W. 302. 
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25. U.S—Chew v. Henrietta Mining 
ft S Co., C.C.Mo., 2 F. 5. 1 MeCrar> 
222 . 

Cal.—Wenban Estate v. Hewlett, 227 
P. 723, 193 Cal. 675. 

26. U.S.—(l^hew v. Henrietta Mining 
ft S Co., C.C.Mo., 2 F. 6, 1 MeCrarv 
222 . 

27. N.Y.—New York Mut. L. Ins 
Co. V. Yates County Nat. Bank. 
64 N.Y.S. 743, 35 App.Div. 218 

Term.—Coekrum Lumber Co. v. Ster- 
chi, 9 S.W.2d 704, 157 Tenn. 440 

14a C.J. p 461 note 88. 

2a Ga.—Foley, etc., Mfg. Co v 
Bell. 61 S.E. 856, 4 Ga.App. 447. 

29. Neb.—Bordy v. Goodman-Buck- 
ley Trust Co., 268 N.W. 286. 131 
Neb, 342. 

N.J.—Leggett v. New Jersey Mfg.. 
etc., Co., 1 N.J.Eq. 641, 23 Am.D. 
728. 

N.D.—Me Andrews v. Idawa Gold 
Mining Co., 210 N.W. 514, 520. 54 
N.D. 734, quoting Corpus Juris. 

Okl.—National Surety Co. v. Win¬ 
gate, 6 P.2d 376. 153 Okl. 132. 

Wash.—A. P. Anderson Estate v. 
Puget Sound Savings ft Loan Ass'n, 
18 P.2d 5, 171 Wash. 378. 

W.Va.—First Nat. Bank v. Tri-State 
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thorized to do so by a vote or resolution of. the 
board of directors^® or stockholders.®^ In the ab¬ 
sence of special requirements, however, authority 
to mortgasre or pledge may arise by reasonable im¬ 
plication;®® and, where a third person deals in 
good faith with an officer in the exercise of his 
apparent power, he may rely on such officer’s act 
in executing a mortgage as being legally author¬ 
ized,®® and is not bound to look beyond the mort¬ 
gage, which represents on its face that it is duly 
authorized, for the authority for its execution.®^ 
Where the mortgage is regular in form, the pre¬ 
sumption is that the officers had authority to exe¬ 
cute it,®® and the presence of the corporate seal af¬ 
fixed to the mortgage, accomi)anied by the signature 
of the proper officers, may be prima facie evi¬ 
dence that such officers had due authority from 
the corporation to execute the mortgage.®® 


A mortgage executed without proper authority 
is, in the absence of a ratification, void,®^ as where 
the authority is not given in the manner prescribed 
by statute,®* unless the corporation is estopped to 
deny the validity of the mortgage;®® and under 
some statutes a mortgage executed by an officer or 
agent without such authority from the board of di¬ 
rectors is void,<® even though it is subsequently 
ratified by the stockholders.^^ A power of sale in 
a deed to a corjioration, given to secure a debt, may 
be exercised through a duly authorized agent.^® 

The necessity of an authorization by the directors 
or other managing agents to make the mortgage an 
act of the corpriration will be discussed in § 1174. 

Extent of authority. A mortgage must be in ac¬ 
cordance with, and contain such terms or conditions 
only as arc within, the power given and Adhere 


Equipment & Rppair Co, ITiL* SK 
635. 108 W.Va. 686. 

14a C J. p 461 note 92. 

30. r.S- Kepnan v. Zemaitis. DC 
Mass , 4 F.2d 572 

14a r.l. p 461 note 93. 

Antbority by by-law 

Whore the atatutos authorize a 
corporal Kin to ronvey propfrt\ by 
deod executed by Ita president or 
vice president when Riven *'uc]i pow¬ 
ers by ils by-lows, a deed of trust 
signed by the vice president of a 
corporation under authority Riven by 
the hoard of directors is presump¬ 
tively valid—Anuri<*an Kxch Nat 
Rank v Word. Mo. Ill V 782, 4'* C 
f A 611. 55 L R A .*156. 

31. N.T—Kane v I.odor. ,38 A. 966. 
56 N J Kci 268 

14a C J. p 461 note 94 

32. ('al —Sail Runifin Valley iJank 
V. Walden Co.. 200 I» 662, 53 Cal, 
App 534. 

14a r.T. p 462 note 95. 

Sabstitation of mortgages 

A w’ritten assent by the <*orpora- 
tors that the corporate property may 
be morlRaRod warrants the cuncella- 
t u»n of a mortgage on some of its 
chattels and the bubstitution of an- 
edher inorlgaKe on other chattels of 
the f‘ompany—Star (^o. v Andrews, 
9 N.Y.S. 731, 58 N Y Super. 188 

33. Ill.—-Ashley Wire Co. v. Illinois 
Steel Co., 60 111.App 179, affirmed 
46 NK 410, 164 111 149, 66 Am.S 
K. 187. 

14a C.J. p 462 note 96. 

34. Neb.—-Hayden v. Lincoln City 
Klectrlc R. Co., 62 N.W. 73. 43 Neb. 
680. 

14a C.J. p 462 note 97. 
attoppsl to deny avthorlsatioa 

Where a mortgage of u corpora¬ 
tion recites the authority of its of¬ 
ficers to execute it, the corporation 
is bound by such mortgage and is e.s- 

II) C.J.S.--88 


lopped from showing lack of author¬ 
ity on the part of its (‘orporate of¬ 
ficers.—Citizens Nat Bank of Con- 
nellsville Kendall Lumber Co, 1 
Fayette Co.L.J 57 

35. N .1 —Federal Beneficial Ass'n 
V Eastern Land Co., 126 A. 312, 96 
N..1 Eq. 628. 

Tex—Cisco Hanking C«> v Keyslone 
Pipe & Supply Co„ Com.App . 277 
SW 1060, reversing Vacuum Oil 
(’’o. V. Liberty Refining Co, Civ 
App., 265 SW 749—IVvton v. 
Sturgis, Clv.App., 202 S.W 205 

36. ('’aJ —San Ramon Valley Bank v 
Walden Co . 200 1\ 662 53 Cal App 
534—.Tump \ Harr, 189 P. 334, 46 
Cal.App 338 

X J.—Trlfeld v Winchester l>evel- 
opfn**nl Co , 146 \ 873, 105 N ,1 Eq 

A a 

14h CJ p 397 note 17 fa] (2), (6), 

( 8 ). 

(Corporate seal as evidence of au¬ 
thority generally see supra S 1026 
Znstrtimeat self proving 

Where appropriate offli’ers execut¬ 
ed a chattel mortgage in proper 
form, w Ith corporate seal affixed 
thereto and money wa.s loaned there¬ 
on in good faith, which the compa¬ 
ny receiv'ed and a«-cepted the benefit 
Iht refrom and delivered to mortga¬ 
gee the writing which purported to 
.secure repayment, the production of 
such writing in evidence proves it¬ 
self as having been executed on such 
authority that it will be deemed to 
be a writing executed by the corpo¬ 
ration, in absence of evidence to the 
contrary.—American Stores Corpora¬ 
tion V Atkins. 116 S.E. 373. 135 Va. 
223. 

Prosnmptioa raisod is robuttable 

U.S.—Maryland Finance Corporation 
V. Duvall, C.C.A.Md., 284 F. 764, 
affirming, D.C.. In re National Con¬ 
sumers' Exch., 280 F. 449. 

N.J.—Trlfeld v. Winchester Develop- 
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merit Co, 146 A. 873, 105 N.J Eq. 
50 

Viider statute 

A mortgage signed and sealed in 
behalf of a corporation by its presi¬ 
dent and secretary, and duly ac¬ 
knowledged by such officers in the 
form prescribed by Clen.St. S 5740, is. 
by S 5741. prima facie proof that the 
instrument was executed by au¬ 
thority of the board of directors of 
thc» corporation —l*nrk v TIud«*on. 
192 NW. 112, 154 Minn 471 

37. W Va —p-irst Nat Bank v Tn- 
State Equipment & Repair Co, 152 
S K 635, 108 W Va 686 

14a C J p 462 note 98. 

38. Cal —Alta Silver Min Co v Al¬ 
ta Placer Min. Co., 21 P 373, 78 
Cal. 629. 

14a C J p 462 note 99 

39. Minn—Clearwater County State 
Bank v. Bagley-Ogema T#*l Co , 
133 XW 91. 116 Minn. 4. 36 L.R. 
A.XS, 1132, AnnCas.l913A 622. 

Wis—Witter V. (Irand Rapids Flour- 
ing-Mill Co, 47 N.W 729, 78 Wis. 
543 

14a C.J p 462 note 1. 

40l Cal —TTlood v' l.<a Serena I..and. 
etc. Co.. 41 P. 1017, 45 P. 252. 113 
Cal. 221—Alla Silver Min. Co. v. 
Alta IMacer Min. Co., 21 P. 373, 78 
Cal. 629. 

dl. Cal.—Alla Silver Min. Co. v. Al¬ 
ta Placer Min. Co., supra. 

42. Oa.—Long v. Powell, 48 S.E 
185, 120 Ga. 621. 

43. Mont—Godfrey L. Cabot, Inc. 
V. Gas Products Co., 19 P.2d 878, 
884. 93 Mont. 497. citing Corpus 
Juris. 

14a C.J. p 462 note S. 

Znclnded authority 

Resolution authorizing offfeers to 
mortgage corporation's property to 
secure bonds Included authority to 
mortgage realty covered by contracts 
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it is authorized for a particular purpose it must be 
limited to such piirpose.^^ Unusual stipulations 
may not be inserted in the mortgage by corporate 
officers when not expressly authorized to do 

Affidavit of consideration. Under a statute which 
makes a chattel mortgage not accompanied by de¬ 
livery void unless it has annexed an affidavit by the 
holder of the mortgage, his agent or attorney, stat¬ 
ing the consideration thereof, where a corixjration 
is the holder of a mortgage, such affidavit may be 
made in its behalf by an officer acting under the 
.authority of the corporation and possessed of the 
requisite knowledge to make such affidavit as the 
law requires,'*® and such an affidavit is in legal con¬ 
templation the affidavit of the corporation and not 
that of the agent or attorney who makes it;'*'^ and, 
where the fact appears that the affidavit is made by 
such an officer, it is prima facie evidence that he is 
acting in his projicr official cajiacity and by authori¬ 
ty.^® The allegations of the affidavit are sufficient 
to dcmfinstrate that he possesses the requisite 
knowledge to make the affidavit.**® 


•b. Directors 

Unless restrained by statute, charter, or by-law, the 
board of directors ordinarily may mortgage or pledge the 
real or personal property of the corporation. 

Where a corporation has power to mortgage or 
pledge its projierty, as discussed in ^ 1104-1111 in¬ 
fra, the board of directors, unless restrained by 
statute, charter, or by-law, may, as an incident to 
their authority to borrow money and contract debts 
and obligations in the course of the ordinary busi¬ 
ness of the corporation, mortgage or pledge the real 
or personal property of the corporation as security 
for the payment of the same,®® provided their ac¬ 
tion is taken at a board meeting,®^ and they act in 
good faith and in the furtherance of corporate pur¬ 
poses.®® Except where a statute requires that an 
encumbrance on the yiroperty must be authorized by 
the stockholders,®® the directors* |)ower to mortgage 
may be exercised without special authority,®* and 
hence the fact that the directors execute the mort¬ 
gage in pursuance of a resolution of the stockhold¬ 
ers which IS passed at an illegal meeting does not 
affect the validity of the mortgage.®® A by-law 
prescribing the duties of the president and treas- 


for deedp.—IJhrftt v. Price, 254 P. 
748, 122 Okl 277. 

Partial release! 

Authority given offloial of corp<»ra- 
tion to purc*ha«so property and secure 
balance due by special mortgage also 
authorized «e<*uring provision for 
partial releases of land from mort¬ 
gage.—Schexiiaydcr v. Capital Hiver- 
sldo Acres, 120 So 130. 170 La. 714. 
44u N.y —Mi-ssouri Pac. R. Co. v. 
Mercantile Trust Co., 134 N.Y.S. 
648. 76 Muse. 10 

45. An acceleration danse is not an 

unusual stipulation requiring express 
authorization.—Godfrey L. Cabot, 
Jnc., V. Gas Products Co., 19 l*.2d 
878. 93 Mont. 497. 

46. N.J.—American Soda Fountain 
Co. V. Stolzenbach, 68 A. 1078, 76 
N.J.Law 721. 127 Am.S.R. 822, 16 
L.R.A.,N.S.. 703. 

14a C.J. p 462 note 8. 

Secretary 

(1) The secretary of a corporation 
is not by virtue of his office an agent 
empowered to sign an affidavit of 
consideration. 

U.S.—In re Gold. C.(\A.N.J., 93 F.2d 
676. 

N.J.—North Penn Iron Co. v Boyce, 
58 A. 1094, 71 N J Law 434—Pin- 
cus v. U. S. Dyeing & (''leaning 
Works, 133 A. 66, 99 N.J.Eq. 160. 

(2) Consequently an aindavit mere¬ 
ly signed by the secretary without 
disclosing his authority is insuffi¬ 
cient.—Stember v. Manhattan Elec¬ 
tric Supply Co., 180 A. 424, 116 N.J. 
Law 360. 


47. N..T —Mitschele-Bacr, Inc., v. 
Livingston Sand & (travel Sales 
Co.. 154 A. 762, 108 N.J Kq. 286. 

14a C.J. p 462 note 9. 

48. N J.—^American Soda Fountain 
Co. V. Stolzenbach, 68 A. 1078, 75 
N.J.Law 721. 127 Am.S.R. 822, 16 
L.RA..N.S. 703. 

49. N .1.—American Soda Fountain 
Co. V. Stolzenbach, supra. 

5a 111.—Wood V. Whelen. 93 Ill 
153 

Ky.—H. B. Rice & Co. v. Miners’ Elk- 
horn Coal Co, 28 S.W2d 783, 234 
Ky. 5S0. 

La.—Mississippl-Loulsiana Syrup Co. 
V, Canal Bank & Trust Co., 157 S(k 
545, 180 La. 737. 

Neb.—Bordy v. Goodman-Jiucklcy 
Trust Co., 268 N.W. 286, 131 Neb. 
342. 

N.D.—McAndrows v. Idawa Gold 
Mining Co.. 210 N.W. 614, 620, 54 
N.D. 734. citing CorpiiB Juris. 

14a C.J. p 463 note 14. 

51. Mo.—State v. Manhattan Rub¬ 
ber Mfg. Co., 60 S.W. 321, 149 Mo. 
181 

14a C.J. p 463 note 16. 

52. To bay oat ooinplatnliig stook- 
liolders 

Directors of corporation have no 
authority to mortgage <*orporatc 
property to buy out complaining 
stockholders.—Consumers’ Ice & Coal 
Co. V. Security Bank & Trust Co.. 
280 S.W. 677, 170 Ark. 530. 

53. Colo.—Carlsbad Water Co. v. 
New, 81 P. 34, 33 Colo. 389. 

14a C.J. p 463 note 16. 
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Sale of all property 

(1) Under a statute providing (hat 
n corporation may. by \ole of two 
thirds of all its stock, sell all of Its 
property, the bo.nrd of directors has 
no power to authorize a mortgage of 
all (he property of the coiporation.— 
Commerce Trust Co. v. Chandler, C. 
C A.Mass., 284 F. 737, reversing, D 
C. William 11. Haskell Mfg Co v. 
Nelson Blower & Furnace Co., 275 P. 
206. 

(2) The statute does not apply, 
however, to a mortgage of a part of 
the property of thn corporation, and 
the directors have power to make 
such a mortgage without the stock¬ 
holders' authorization 

U.S—Keenan v. Zemaitis, D.C.Mass., 
4 F.2d 672. 

Mass.—Susser v Cambria Chocolate 
Co., 13 N.E.2d 609. 

Con.sent of stockholders to mortgage 
of corporation’s real property gen¬ 
erally see infra $ 1176. 

Ijlmitations or restrictions on pow¬ 
er of corporation to mortgage or 
pledge see infra § 1107. 

54. U.S.—In re Beaver Knitting 
Mills. N.Y., 154 P 320, *83 C.C.A. 
240. 

Ariz.—Copper Belle Min. Co. v. Cos¬ 
tello. 96 P. 94, 11 Ariz 334. 

Miss.—Thompson v. Natchez Water. 

etc.. Co.. 9 So. 821. 68 Miss. 423. 
14a C.J. p 463 note 17. 

55. Ariz.—Copper Belle Min. Co. v. 
Costello, 96 P. 94, 11 Ariz. 334. 

Miss.—Thompson v. Natchez Water, 
etc., Co., 9 So. 821, 68 Miss. 423. 
14a C.J. p 463 note 18. 
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urer, and designating them as the officers to sign 
mortgages, does not operate to limit the powers of 
the directors to authorize a mortgage, and in the 
vote of authorization to designate who, on behalf 
of the corporation, should sign the necessary docu- 
ments.5® 

Likewise, in the exercise of the corporate power 
to issue bonds, see § 1147 infra, the board of di¬ 
rectors, unless restrained by statute or by-law, has 
authority to issue bonds, 57 and a statutory provision 
requiring a vote of the stockholders to authorize 
a mortgage does not require such action to give the 
directors authority merely to issue bonds.®® How¬ 
ever, a director has no power, merely by virtue of 
his position as director, to sell the bonds of the 
company,®® but when specially authorized he may 
do so.®® 

Extent of authority. Under their povyer to mort¬ 
gage or pledge, the directors may execute a mort¬ 
gage or pledge to secure bonds which they have au¬ 
thority to execute or issue ;®i and they may execute 
a mortgage notwithstanding a statute provides the 
mode in which corporate real estate may be con¬ 
veyed, if the statute docs not expressly prohibit 
other modes of conveyance.®- However, where ex¬ 
press authority is given, the mortgage must be for 
a debt or puniosc within that authority.®^ A pledge 
of the iKuids of one coriioration to secure a pre¬ 


existing indebtedness due another corporation is 
not rendered invalid, in the absence of fraud, by the 
fact that a director of the former corporation is an 
officer of the latter,®4 nor is a pledge of bonds ren¬ 
dered invalid by the fact that it is given as security 
for the coriK^iration's note, upon which the directors, 
as individuals, are sureties.®® 

Foreclosure and sale. Where corporate bonds 
have been pledged as security for a loan, the direc¬ 
tors may waive foreclosure of the pledge and there¬ 
by validate a sale of the bonds by the creditor to 
purchasers having no fiduciary relation, to the cor¬ 
poration.®® 

c. President 

Tha president has no power, merely by virtue of his 
office, to Issue corporate bonds or to mortgage or pledge 
corporate property. 

Unless specially authorized so to do, the president 
or president and secretary have no power to exe¬ 
cute its bonds,®7 or to sell them or to authorize an¬ 
other to sell them ;®® nor, where the president is an 
interested party, can he determine whether compli¬ 
ance has been had w’lth the terms on w^hich the 
bonds wTre issued.®® 

The president or the president and secretary have 
no power, merely by virtue of their offices, to exe¬ 
cute a mortgage or pledge of the property of the 
corporation,"® even though he or they ow'ii all or 


56. U S.—Kf*enan v. ZomaltiB, D.C. 
Muss.. 4 F2d .^72. 

57. Members of board as sole stock- 
holders 

WhiTf Ihf board of dirrotC)r.s of a 
forporulion ownod all of the stock, 
an IsHiiancf of bonds could noi be 
attacked on the Rround that the 
board of directors, as apart from and 
without regard to the corporation or 
interest in the shareholders, i.ssued 
the bonds—Pueblo Foundry & Ma- 
< hine Co. v. Lannon, 187 P. 10:il, 68 
Colo. l.Sl. 

58. Ohio.—Shoemaker v. Dayton, 
etc., H. Co.. 10 Ohio Dec., Reprint, 
252. ID Cinc.L.Bul. 322. 

69. N..J —Titus V. Cairo, etc., R. 

Co.. 37 N.J.Dnw ft8. 

60. Cal.—Wenban Kstate v. Hewlett, 
227 P. 723, 198 Cal. 676. 
Consideration 

W'hero director was vested with 
power as corporation’s airent to sell 
or pledcrt! its bonds for corporation's 
benefit, whatever consideration he re¬ 
ceived for their sale or pledxe be¬ 
came consideration for bonds, as 
thougrh sale or pledf^e bad been made 
by corporation itself, notwithstand- 
Infr be did not use the money for the 
purpose intended by the corporation. 
—Wenban Estate v. Hewlett, supra. 


61. S.C—-Hutchison v Rock Hill 
Real Est.. etc., Co., 43 S E. 295, 65 
SC 45. 

14a C.J, p 463 note 21. 

After-acquired property 

Under authority to issue bonds and 
secure the same by mortgage on all 
of the corporate property, the direc¬ 
tors may mortgage after-acquired 
pro pert j’. 

M ass —Evans v. Bo.ston Heating Co , 
31 N.E. 698. 157 Mass 37. 

R.I—Cummlng.s v. Consolidiiled Min¬ 
eral Water Co. 61 A. 353, 27 R J. 
195. 

14a C.J. p 464 note 26. 

62. Mass—Saltmar.sh v. Spaulding, 
17 SK 316, 147 Mass. 224. 

14a C.J p 463 note 22. 

63. N.Y—Miller v. Chance, 8 Kdw. 
399. 

Tenii.—(iHslight Co. Cases, 60 S.W. 

206. 105 Tenn. 268. 80 Am.S.R. 880. 
14a C.J. p 4G4 note 23. 
ruture Indebtedness 

W'here the stockholders authorize 
the execution of a mortgage to se¬ 
cure such form of indebtedness as 
the directors may decide upon, and 
the indebtedness referred to includes 
future indebtedness, the directors are 
authorized to issue bonds secured by 
mortgage covering present and fu¬ 

595 


ture indebtedness—Hinkle.v Co. v. 
Pelton, 227 N W. 308, 200 Wis. 48. 

64. Tenn —(laslight Co Cases, 60 
SW. 206, 105 Tenn 268. 80 Ain.S. 
R 880. 

65. Tex—Medford v. Myrick, Civ. 
App., 147 S.W 876 

66. Tex.—Medford v. Myrick. supra. 

67. Ill.—McCormick v. Unity Co., 87 
N.E 924, 239 111. 306, affirming 142 
Til App. 159. 

N.D —Mf'Andrews v Idawa Gold 
Mining Co., 210 N.W. 514, 620, 64 
N D. 734, quoting Corpus Juris. 

Or.—Du Bois-Matlack Dumber Co. v. 
Henry D. Da\ is Dumber Co., 42 P. 
2d 152, 149 Or. 671. 

68. X J.—Titus V. Cairo, etc., R. Co.. 
37 N.J.Daw 98. 

14a C.J. p 464 notes 29, 30. 

69. U.S.—Germania Safety-Vault, 
etc., Co. V. Boynton. Ky., 71 F. 797, 
19 CC.A. 118. 

14a C J. p 464 note 31. 

70. U.S.—Maryland Finance Corpo¬ 
ration V. Duvall, C.C.A Md. 284 F. 
764, 767, affirming. DC., In re Na¬ 
tional Consumers’ Exch.. 280 F. 
449, quoting Corpus Juris. 

Cal.—Grange v. Judah Boas Co., 213 
P. 712, 714, 60 Cal.App. 484, citing 
Corpus Juris. 
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most of the stock and this rule is particularly 
applicable where the power to manag^e and conduct 
corporate affairs is expressly vested in the board of 
dircctors.'^^ However, such power may be specially 
conferred on the president or president and secre¬ 
tary, by a by-law or resolution of the board of di¬ 
rectors,"-^ or it may arise by implication as from his 
or their continued exercise of the authority with 
knowledge of the directors and without objection 
from them, or from his or their being intrusted 
with the management and control of the corporate 
affairs, or being otherwise held out as having such 
authority.A mortgage executed by the president 
and secretary of the corporation, with the knowl¬ 
edge and consent of all the stockholders, is valid 
hut it has been held that the mere facts that the 
president owns most of the stock, is the corpora¬ 
tion’s superinteMident and treasurer, and is accus¬ 
tomed to l)orrow money for its use, do not author¬ 


ize him to mortgage ks property.*^* It has also been 
held that, even though the president’s general pow¬ 
ers are sufficient to enable him to execute a corpo¬ 
rate mortgage, if he executes such a mortgage in 
pursuance of an invalid resolution of the board of 
directors the mortgage is invalid.A mortgage 
executed by the president fraudulently, in which 
fraud the mortgagee participates, is not binding on 
the corporation.*^* 

Extent of authority. Where the president is au¬ 
thorized to mortgage or pledge corporate property, 
he must, of course, act within the limits of his au¬ 
thorization.'^® Power given to the president to exe¬ 
cute a mortgage does not imply authority to include 
therein unusual and unnecessary terms and condi¬ 
tions nor does it authorize him to execute in ad¬ 
dition thereto a collateral undertaking with a sec¬ 
ond lien to a stranger.*i 


rnd—W. A. Flint Co. v. John V. Far- 
well Co, 134 NK 664. 192 Jnd 
439, rehearing denied 136 N.E. 839. 
192 Ind. 439. 

14a J. p 464 note 32. 

Acts are void 

“Whenever a president of a com¬ 
pany seeks by his own acts, and 
without lawful authority from the 
company, to encumber and give a 
hen upon the company's property, 
his acts are illegal and void.*’—Mary¬ 
land Finance Corporation v. Duvall. 
C.CA.Md. 284 F. 764, 768. affirming 
decree In re National Consumers’ 
Exeh . D.C., 280 F. 449. 

ZnsuflLclent authorisation 

Where the president was not giv¬ 
en authority to execute a mortgage, 
and where the directors’ meeting 
which purported to give him author¬ 
ity was not attended by a sufficient 
number of directors, a mortgage ex¬ 
ecuted by the president did not liind 
the corporation and was invalid.— 
Frederick v. Letteney, 101 N.E. 59. 
‘J14 Mass. 46. 

71. IT.S.—Maryland Finance Corp. v. 
Duvall, C.CA.Md., 284 F. 764, 767. 
affirming, DC, In re National Con¬ 
sumers’ Exchange, 2X0 F. 449, 
fiuoting Corpus Juris. 

14a (\J p 464 note 33. 

72. N J —Leggett v. New Jersey 
Mfg., etc. Co., 1 N.J.Eq. 541, 23 
Am D. 728. 

14a C.J. p 464 note 34 
73L Mich —W F Sheets & Co. v. 
Commonwealth Comnierrial State 
Bank, 275 N W. 781, 282 Mich. 96. 
14a C.J. p 464 note 2r,. 

74L Ark.—Ware v. First State Bank 
of Corsicana, 268 S.W. 35, 167 Ark. 
468. 

N.D.—Farmers' State Bank of Rich- 
ardton v. Brown, 204 N.W. 673, 52 
N.D. 806. 


I Okl—Abraham v. American Nat 
I Bank. 17 P2d 480, 161 Okl. 87. 
Wash —Tacoma Hotel v. Morrison 

& Co., 74 P2d 1003. 193 Wash. 134. 
14a C J. p 465 note 36 
Presumptiou of authority 

(1) It has been held that the au¬ 
thority of president of a corporation 
to execute a mortgage on its proper¬ 
ty would bo presumed, and burden of 
proof is on a contestant —Cisco 
Banking Co. v. Keystone Pipe & Sup¬ 
ply (^o. Tex.Com App., 277 S.W. 1060. 
reversing Vacuum Oil Co v Liberty 
Refining Co., Civ App., 265 S W. 749 

(2) On the other hand, it has been 
held that the testimonial to a mort¬ 
gage executed for a corporation by 
the president thereof, reciting that 
such president i.s fully authorized to 
execute the mortgage, without the 
corporate seal. Is not sufficient to 
raise a presumption of his author¬ 
ity.—American Sav., ol<*, Assoc, v. 
Smith, 27 So. 919, 122 Ala. 502. 

76. Mich.—Kalamazoo Spring, etc, 

Co. V. Winaris, etc., Co., 64 N.W. 

23. 106 Mich 193. 

Stole stockholder 

(1) Where the president and sec¬ 
retary are not only its sole trustee.^ 
but also its sole stockholdens, a 
mortgage to secure a loan of money 
used for the corporation’s Iwinefit. 
executed by them and to w’hieh they 
attach the corporate seal, is not in¬ 
valid by reason of the fact that they 
do not convene as a board of trus¬ 
tees and resolve that they be author¬ 
ized as officers to execute such mort¬ 
gage.—Pacific State Bank v. Coats, 
Wash., 205 F. 618, 123 C.C.A. 634. 

(2) It has also been held that a 
lease and mortgages of corporation’s 
property executed by president who 
was sole stockholder, and his trans¬ 
fer of rent notes, even though for 
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his own benefit, were sufficient muni¬ 
ments, at least against subsequent 
encumbrancer .such as his bankrupt¬ 
cy trustee and pledgees holding .stock 
who failed to give notice—Salmon 
V. Fitts. CC.A.Ala. 67 V.2a 6S1. mod¬ 
ifying, D.C., Muckle v. Fitts, 5 F. 
Supp. 41. 

76. N J.—Stokes v. New Jersey P<*t- 
tery Co., 46 N J T^nw 237 

77. Ill—Stale Nat Bank v IBiion 
Nat. Bank, 48 NK 82, 168 Ill. 519, 
affirming 68 111 App 25. 

14a C.J. p 465 note 40 

78. Mass.—Lamb v. Mclntlre, 67 N 

E. 320. 183 Mass 367. 

79. Pledge of honde 

Where there was an express direc¬ 
tion that bonds be u.s«*d to fund the 
c'orporatc debt, ami there was no re¬ 
quirement that the bonds be sold, 
the president had authority to pledge 
the bonds for an antecedent Indebt- 
ednoss—Cory v. Hamilton Nat. 
Bank, C C A Ky., 31 F 2d 379, af¬ 
firming, D.C., In re P>deral Coal 
Co. 31 P\2d 375. 

Waiver of notice of sale 
Express authority' of president of 
corporation to execute agreement 
pledging stock included authority to 
agree to waivor of notice of sale of 
stock by pledgee, where presifbmt in 
a large part conducted business with¬ 
out any action by board of directors. 
—W. F. Sheelz & Co. v. Common¬ 
wealth Commercial Stale Bank, 275 
N.W. 781, 282 Mich 96. 

Oa U.S.—Pacific Rolling-Mill v. 
Dayton, S. & C. R. Co., C.C.Or., 5 

F. 852, 7 Sawy. 61. 

Wis—Jesup V. Racine City Bank, 14 
Wls. 331. 

14a C.J. p 465 note 42. 

81. Pa.—Bangor, etc., R. Co. v 
American Bangor Slate Co., 62 A. 
40. 203 Pa. 6. 
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d. Secretary 

Unless such officer Is authorized or his act ratified, 
the corporation is not bound by a mortgage or pledge 
of corporate property made by the secretary. 

A corporation is not bound by a mortgage or 
pledge of corporate property made by the secre¬ 
tary, unless he is either expressly or impliedly 
authorized by the board of directors to make it. 
or unless it is ratified.*^ Where corporate bonds 
are issued for the payment of existing debts under 
a resolution providing that the president shall de¬ 
liver the mortgage securing them and negotiate the 
bonds, the secretary has no authority to pledge 
them for his individual debt, even though he is the 
owner of practically the entire capital stock and is 
the real manager of the corporation.*^ 

e. Treasurer 

The treasurer has no authority to mortgage or pledge 
corporate property, unless such authority is conferred 
upon him. 

In the absence of authority expressly or implied¬ 
ly conferred upon him,*'** the treasurer has no au¬ 
thority to mortgage or pledge corporate property,*® 
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and a mortgage executed by the treasurer without 
authority is void.**^ 

Affidavit to mortgage claim. Under a statute au¬ 
thorizing an affidavit to a mortgage claim to be 
made by the mortgagee, assignee, or duly consti¬ 
tuted agent or attorney, such affidavit may be made 
by the treasurer of an assignee corporation.** 

f. General or Managing Agent 

A general or managing agent has no authority to 
mortgage or pledge the corporate property, unless ex¬ 
pressly or impliedly authorized to do so. 

Unless expressly or impliedly authorized to do 
so,** a general or managing agent has no authority 
to mortgage or ])ledge the corporate property,*® 
particularly where general supervision and control 
of the corporate business is exercised by the board 
of directors.*^ A person who has knowledge of the 
manager's lack of authority to execute a mortgage 
on the corporation’s property cannot rely on the 
doctrine of apparent authority.*- Of course, a 
manager cannot execute a chattel mortgage on cor¬ 
porate profierty to secure his individual debt, or 
that of another.** 
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82. Mo —Orafcnian Dairy ("o v 
Xf*rlhwealt»rn Dank, 288 SW 259, 
•iir, Mo 849 

ND—Mc.\tidrews v. Tclawa (lold 
Mining Co, 210 N \V. 514. r)20, 54 
X I) 734. citing Corpus Juris. 

Ita C J. p 466 not^ 45 

Pledge of bonds 

The secretary of a corporation. 
Without .special iuithorit>. has no 
pow’cr to bind his ct>inpuny by an al- 
lcK«*d pledge, to a single creditor of 
all the bonds of a proi)os«*d issue 
which is in amount nearl.\ f«)ur times 
that of the debt —First Nat Bank & 
Trust Co. of Blac-kwood v Black¬ 
wood Theatre Co, 187 A 740, 121 N. 
JKq. 161 

83. Fla.-'l>ouglas.s v. Stale Bank of 
Orlando. 82 So. 593. 77 Fla. S30 

Tex—Peyton v. .Sturgis, Cu.App, 
202 S.W. 205. 

14a C.J. p 465 notes 46, 47 

84u N.Y.—Buffalo Doan, etc., Co. v 
Medina (las, etc.. (\).. 56 N.E 505. 
162 N.Y 67. nmnning 42 N.Y.S 
7K1. 12 App.Div. 199. 

86 . TT.S.—In re Charles Town Light 
& Power ('o, nc.W.Va., 190 F 
846, afllrnied. C (\A., 210 F. 768. 
Md.—McCauseland v Baltimore Hu¬ 
mane Impartial Soc, 52 A. 918, 95 
Md. 741. 

Muss.—Fay v Noble, 12 Cush. 1. 

14n C.J. p 466 note 50. 

86 . Mo.—Danglade, etc., Min. Co. v. 
Mexico-Joplin Lund Co., App., 190 
S.W. 35. 

Tex.—Peyton v. Sturgis, Civ.App., 
202 S.W. 206. 


87. Muss —.SeUlcn Truck Corporation 
V. Selden Truck Service Co.. 153 
N E. 259. 257 Mass 58 

88 . Md—McCauseland v Baltimore 
Humane Impartial Soc, 52 A. 918. 
96 Md 741. 

89. Cal—BlacKinore Inv. Co v 
Johnson, 1 P 2d 978 21.3 CaJ. 148 

Ky —Beaver l*etroleuni (^jrporalion 
V. Whitney. 278 S W 565, 212 Ky 
•> •» •> 

Okl —Abraham v'. Amern*an Nat 
Bank. 17 P 2d 480. 161 Okl 87— 
National Surety Co v Wingate. 5 
P.2d 376, 163 Okl 1.32 
Tex—Peyton v. Sturgis, Civ App., 
202 S W 205 

Wis.—Hinkley Co. v I’elton, 227 N. 

W 308. 200 Wi.s 48 
14a C J. p 466 note 53 
Apparent authority 

Power conferred on foreman and 
bookkeeper of corporation in charge 
of Us operations to draw, accept, and 
agree to pay any orders for payment 
of money, and to negotiate, deposit 
with, or transfer to bank for credit 
of eorporuturn’s account negotiable 
paper, clothed him with apparent 
authority to borrow money from bank 
and execute chattel mortgage as se- 
i'urity. and in determining whether 
mortgage was valid act of corpora¬ 
tion the court was bound to consid¬ 
er fuels and circumstances under 
which agents aete,d at time.—Galke- 
ina V. Bank of Alaska, 8 Alaska 495. 
Not prohibitod by statute 
A statute authorizing corporate di¬ 
rectors to execute mortgages on per¬ 
sonal property is simply declaratory 
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of the common lawr, and does not 
piohihit the execution of mortgages 
by ofheors to w’hom the management 
of the corporation's affairs have been 
intrusted—In re drocers’ Baking 
Co.. DC Ala., 266 P. 900, alTlrmed, C 
C.A , Eggleston v Birmingham Trust 
& Savings Co, 277 F 1015. 

90. X^.S—Americ.an Nat. Bank of 
Sapulpa, Okl , v Bartlett, C.C.A. 
Okl , 40 F.2d 21 

14u (' J. p 466 note 54. 

Mortgage of all property 

A person by virtue of his office as 
director, treasurer, and manager, has 
no authority to make a mortgage 
disposing of all the corporate prop¬ 
erty and disabling it from doing 
business, unless such authority is 
impliedly conferred by a previous ex¬ 
ercise thereof by a custom or hold¬ 
ing out.—Danglade, etc., Min. Co. v. 
Mexico-Joplin Land Co., Mo.App., 190 
SW. 35. 

Power to borrow money insuffleieat 

Ordinary power of store manager 
to borrow money does not carry ex¬ 
traordinary power of mortgaging 
properties necessary to operate store. 
—American Nat. Bank of Sapulpa. 
Okl., v. Bartlett, C.C.A.Okl , 40 F.2d 
21 . 

91. Vt.—Whit well V. Warner. 20 
Vt. 425. 

14a C.J. p 466 note 55. 

92. l\S.—American Nat. Bank of 
Sapulpa. Okl., v. Bartlett, C.C.A. 
Okl.. 40 F.2d 21 

93. La.—Edenborn v. Blacksher, 69 
So. 737. 137 La. 894. 
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Where there are no directors. Where the arti¬ 
cles of incorporation do not provide for a board of 
directors, and if in fact there are no directors, the 
executive officers of the corporation to whom the 
management of its business is committed by the ar¬ 
ticles may, with the consent of the other stockhold¬ 
ers, exercise the power of the corporation of mort¬ 
gaging its property.®^ 

§ 1063. Indemnity, Guaranty, and Suretyship 

Where « corporation la empowered to enter Into con- 
tracta of guaranty or auretyahip, the board of directora 
may exerclae auch power, but the Individual offlcera may 
not bind the corporation to auch contracts unleaa ex- 
preaaly or Impliedly authorized to do ao. 

Where a corporation has power to enter into con¬ 


tracts of guaranty or suretyship, as set out in §§ 
1230-1233 infra, such power may ordinarily be ex¬ 
ercised by the board of directors.®^ However, the 
president, secretary, general manager or other offi¬ 
cer of the corporation cannot bind it by a contract 
of indemnity, guaranty, or suretyship,*® unless he 
is either expressly or impliedly authorized to do- 
so.®^ although the corporation may become bound 
by ratification or estoppel.*® Where the corporate 
seal is affixed to the instrument there is a presump¬ 
tion that the contract was authorized.** Where a 
surety bond is signed by a person who owns prac¬ 
tically all the stock and virtually is the corporation 
itself, the remaining shares being owned by others 
merely to enable them to qualify as directors, the 
bond is binding on him, as the corporation, as is 
also an alteration of the terms of the obligation se- 


94 . Ky.—Bell, etc., Co. v. Kentucky 
Glass-Works Co.. 50 S.W. 2, 1092. 
106 Ky. 7, 20 K.V.U 1684, 21 Ky.L. 
133, 61 S.W. 180. 21 Ky.U 156, 48 
S.W. 440, 20 Ky L. 1089. 

95 . tj.s.—Znbrlskie v. Cleveland. C. 
& C. R. Co.. Ohio, 23 How. 3S1. 16 
L.Kd. 488. 

96 . U.S.—Grandy v. Washington- 
Virglnia Ry. Co.. C.C.A.Va., 29.3 F. 

695. 

Ariz.—I joIs Grunow Memorial ("liiiic 
V. Pavis, 66 P.2d 238. 49 Ariz 277. 
Cal—Zellerbach Paper Co v Virden 
Packing Co., 63 P.2d 16.3, 10 C«1 
App.2d 635, hearing denied 54 P.2d 
18, 10 Cal.App.2d 635. 

Del.—Atlantic Refining Co v. In¬ 
galls & Co„ 186 A. 885, 7 W.W. 
Harr. 503. 

Iowa.—First Nat. Bank v. Cement 
Products Co., 227 N.W. 908, 209 
Iowa 358. 

La.—Proctor v. Opelousas Ins. Agen¬ 
cy, 168 So. 627, 181 La. 79. 

S.D.—Citizens' Bank & Trust Co. v. 

McGaa, 201 N.W. 873. 48 S.D. 45. 
14a C.J. p 466 note 63. 

Under statute of frauds 

Writing, signed by corporation’s 
president without authority from 
any corporate act, was insufficient to 
bind corporation, under statute of 
frauds, as guaranty of debts of an¬ 
other corporation.—Platt v. Bradner 
Co., 230 1'. 633, 131 Wash. 673. 

97 . U.S.—Grandy v. Washington- 
Virglnia Ry. Co., C.C.A.Va, 293 F. 

696. 

La.—Proctor v. Opelousas Ins. Agen¬ 
cy, 158 So. 627. ISl La. 79. 

N^.Y.—C. P. Harms Co v. Leonhard 
Michel Brewing Co, 126 N.K. 705, 
228 NY. 263, reversing 169 N.Y.8. 
1088, 183 App.Dlv. 886. 

Ohio.—Cleveland Builders Supply Co. 
V. City Inv. Co., 14 Ohio N.P..N.S.. 
388. I 

Or.—Depot Realty Syndicate v. En¬ 
terprise Brewing Co., 170 P. 294,' 


87 Or. 660. LR.A.191KC 1001, af¬ 
firmed 171 P. 223, 87 Or. 560, L.R. 
A 1918C 1001. 

Vn —Moore v. *Etna Casualty Sr 
Surety (’’o.. 165 S.E. 707. 156 Va 
556. 

14a C.J. p 467 note 64. 

Apparent authority 

(1) Where a corporation holds out 
an officer as authorized to trnn.sact 
auch business, it will he liable on a 
contract of guaranty made by him 
even though il had passed no reso¬ 
lution authorizing the contract. 

Cal — Woods Lumber Co. v. Moore, 
J9l P. 905, 183 Cal. 497, 11 AL.K. 
549. 

Mich—American Employers’ Ins. Co. 
V. H. G. Christninn & Bros. Co., 278 
N.W. 760, 284 Mi<h 36 

(2) Where defendant guaranty 
company held out one us its general 
agent and he signed a guaranty us 
such, defendant is liable, the con¬ 
tract of guaranty being within il.s 
powers, although the one signing as 
gencrnl agent was authorized to act 
only as attorney in fa<’l—Willson v. 
Chicag<» Bonding Surely Co., Mo., 
214 S.W 371. 

Oral authorisation ia anlllclent 

Cal.—Pacific Factors v. St. Paul Ho¬ 
tel, 299 P. 88, 113 Cal.App. 657. 
Power of attorney 

(Company filing in clerk's office 
copy of power of attorney authoriz¬ 
ing agent to execute fidelity and 
surety bonds was bound by super¬ 
sedeas bond executed by agent.— 
State ex rel. Havner v Associated 
Packing Co., 268 N.W. 456, 219 Io¬ 
wa 419. 

Suflloieney of exeontiOB 

Where a note recited In its body 
that payment was guaranteed by de¬ 
fendant surety company, a statement 
below the note that payment was 
guaranteed by defendant, followed 
by the signature of one signing as 
general age'nt, must be deemed to 
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rhave been signed by defendant so 
as to render it liable thereon.—Wlll- 
[ son V. Chicago Bonding & Surety Co., 
Mo., 214 S.W. 371. 

98 . U.S.—In re Gilchrist Co., D.C. 
Mass., 278 P. 235. affirmed, CCA.. 
Wm. Pllene's Sons Co. v. Gilchrist 
Co. 284 P. 664, certiorari denied 
43 S.Ct. 250, 260 TT.S. 760, 67 L Ed. 
495. 

14a C.J. p 467 note 65. 

99 . Pa.—York Tee Machinery Corpo¬ 
ration V. Robbins, 1X5 A. 626, 323 
I»a. 369. 

Connter allldaTits not eonelnsive 

In action against indemnitor cor¬ 
poration on indemnity agreement 
which bore indemnitor’s corporate 
seal and which was executed by au¬ 
ditor and vice-president of the cor¬ 
poration, affidavits of auditor and 
secretary of indemnitor in support 
of motion for summary Judgment, 
which denied that execution of the 
contract w'as authorized, did not con¬ 
clude issue of authority—American 
Employers* Ins Co. v. H. G Christ¬ 
man & Bros. Co., 278 N.W. 750, 284 
Mich. 36. 

Merely presumptive evidence 

Corporate seal on alleged guaran¬ 
ty is merely presumptiv'e evidence 
of president’s authority to execute 
guaranty in corporation’s name.— 
Zellerbach I*aper Co. v. Virden l*ack- 
iiig Co, 53 P.2d 163. 10 Cul.App.2d 
635, hearing denied. Sup., 54 r.2d 18, 
10 Cal.App.2d 635. 

No recital as to seal 

Where replevy bond in laborer's 
lien foreclosure was signed by sec¬ 
retary of corporation in name of 
corporation as surety, followed by 
"L. S.” and "by (secretary's name), 
Sec.," and there was no recital in 
body of bond as to seal, instrument 
imported no authority from corpo¬ 
ration to individual signer to execute 
it in corporate name.—Hill v. Dan¬ 
iel, 183 S.E. 662, 62 Ga.App. 427. 
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cured, where such alteration is made with the con¬ 
sent of the corporation through him.^ 

§ 1064. Compromise, Settlement, and Release 

At a general rule* unlese expressly or impliedly au¬ 
thorized, an officer or agent of a corporation has not pow¬ 
er to bind it by a compromise, settlement, or release. 
Such power Is usually vested In the directors, but the 
president, secretary, treasurer, or general manager may 
exercise such power when he acts within his apparent 
authority in the usual course of business. 

As a general rule an officer or agent of the cor¬ 
poration has no power to compromise or settle a 
claim by or against the corporation, or to release a 
claim of the corporation against a third person.^ 
except to the extent that such power is given to him 
either expressly or by reasonable implication from 
the circumslanccs.3 It has been held that power to 
release a contract may be implied from power to 
make the contract,'* but, although authority to col¬ 
lect a note carries wtih it authority to make a re¬ 
lease of a lien securing it, at least where the cor¬ 
poration maintains no other agency for that pur¬ 


pose,® authority to release cannot be implied from 
authority to collect and distribute the proceeds.® 
Authority to release cannot be implied from the 
mere fact that a person is a member of the corpo¬ 
ration,"^ and where power to conduct corporate af¬ 
fairs is expressly vested in the board of directors 
the corporation is not bound by the act of its stock¬ 
holders in releasing a claim held by it.® A set¬ 
tlement effected by a majority of the stockholders 
of a claim directly or indirectly against them can¬ 
not be sustained without clear proof that it is ad¬ 
vantageous to the corp(»ration and all its stockhold¬ 
ers.® 

Where a compromise or settlement, as made, is 
within the apparent scope of the officers or agent 
who makes it, it is binding on the corporation 
but not if it is beyond the extent of such authori¬ 
ty,unless the compromise or settlement is sub¬ 
sequently ratified.i2 

Directors. As a general rule where the directors 
act in good faith they may make com])romises or 


1. Cal —Demlnir v. 123 P. 204, 

18 Cal App 330. 

S. Cal — Colrlen Wi*8t Crodil 8: Ad- 
Justiuont Co V AVilson, 7 P 2d 315. 
119 Cal App 627. 

La.—CoIcst»* Sinrar Co v. DiinNar- 
Dul<at<* Co., 107 So. 493, 160 Ln 
694, orror tlismiwsed J)utibnr-i:)u- 
katf Co V. C«*lt‘stc‘ Sufjar Co. 4S 
S(M. 33. 275 r.S. 487. 72 L Kd 387. 
Mass—Mas8nchus«'tt8 Ho.spital Lift* 
Ins. Co. V N«‘.sson, 190 N.IO. 31, 
286 Mas.q 216. 

14a C .T p 468 not<» 68. 

Particular agents or persona 

(1) AsHu^tuiit to president — 
Wheatland Tube <'o v. MoDowull & 
Co., 176 A. 217, 317 Pa. 295. 

(2) Bookk<*ei)f*ra, assistant treas¬ 
urers, and cHshiors—Carlnnd Corpo¬ 
ration V. Watt^rloo Ijoan & Trust Co., 
170 N.W. 373, 1X5 Iowa 190. 

(3) Salesmen. 

Cal.-'Victoria Park Co. v. Continen¬ 
tal Ins. Co. of Now York, 178 P. 
724, 39 Cal App. 317. 

Ohio—Srollan v. Lainmcrs, 14 Ohio 
App. 130. 

Tmetees 

A receipt executed by two of five 
trustees of a corporation In pur¬ 
ported settlement of a claim, where 
such truatce.s had never been author¬ 
ized to make such a settlement, is 
not an acknowledgment by the cor¬ 
poration that it had been wholly re¬ 
imbursed on the claim.—Hill Syrup 
Co. V. National City Bank of Seattle. 
224 P. 678, 129 Wash. 171—Hill Syrup 
Co. V. Marine Nat. Bank. 223 P. 595. 
128 Wash. 509. 


Bnlstsnce of agency 

In absen**e of express proof that 
ri'lease was executed by authonzed 
agent of corporation, no agency 
would be deenu'd to have existed «o 
as to hind corporation by release.— 
New Jersey Mfrs. Casualty Tns Co 
V Bersick, 194 A. 438, 119 N.J Law 
68 . 

3. Ind —American Quarries Co v 

Lay. 73 NB 608, 37 Ind.App 386. 
petition denied 76 N15 517, 166 

Ind 234 

Mich —O’Neil v. I^ake Superior Iron 
Co., 30 NAV 6SS, 63 Mich. 690. 
Tex.—Bxpross Pub Co. v. Perry, 
Civ.App., 10 S AA’’ 2d 574. 

14a C J. p 468 note 69 
Application of proceeds 

A release, e\ec*uted by a corporate 
agc'nt W’ith authority to do so, is 
valid not\> Ithstanding the agent fails 
to account for the money received 
therefor—Slate Life In.s Co. v. l>u- 
pre, 86 S.AV.2d 894, 19 Tenn.App. 301. 
llnder power of attorney 

Where a release ivas executed by 
an attorney in fact acting under a 
power of attorney signed by the 
president and bearing the corporate* 
seal, it is presumed that the presi¬ 
dent WHS authorized to execute the 
power of attorney.—Hose v. Brant¬ 
ley, Tex.Ci\.App., 262 S.W. 193. 

4. U S.—Indianapolis Bolling Mill 
Co. V. St. Louis. F. S. & W. H. Co., 
Kan.. 7 S Ct. 542, 120 U.S. 256, 30 
L Ed. 639, affirming, C.C.. 26 F. 140 . 

5. Tenn.—Slate Life Ins. Co. v. Du¬ 
pre. 86 S.W.2d 894, 19 Tenn.App. 
801 . 


6. Ill — Melvin v. Lamar Ins. Co.. 
80 in 446, 22 Am R. 199. 

14a O.J p 468 note* 73. 

7. Ind —Harris v Muskingum Mfg 
Co., 4 BlMC'kf 267, 2*» Am D 372 

Iowa—Gl(*nv^oc>d Lumber & Coal Co. 
V. Hammers, 285 N W. 277. 

8. Neb.—f'olumbus Co. v. Hurford, 
1 Neb. 146. 

9. l\S.—U. S. l.iines v. IT. S Lines 
Co., C.C.A.N A"., 96 F.2d 14S 

10. Mo.—Hlair Horse, etc, Co v. 
Hatfield. 162 S.W. 319, 175 Mo.App 
296. 

I4a C.J. p 468 note 76. 

Presumptions as to authority 

“An agent \ested with authority to 
settle a damage claim on behalf of 
a corporation which he represents 
. . . may be presumed, where 

nothing is indicated to the contrary, 
to possess those powers which are 
commensurate with his undertaking, 
and which are usually and properly 
exercised by other similar agents un¬ 
der like circumstances.*’—Standard 
Oil Co. V Nickerson, 138 So. 55, 56, 
103 Fla. 701. 

Presumptions as to authority of cor¬ 
porate agents generally see supra 
Si 1024-1026. 

11. Iowa.—Merchants’ Union Barb 
Wire Co. V. Rice, 29 N.W. 784, 70 
Iowa 14. 

TTuauthorized ■ettlement is void 

Mont.—Stanton v. Occidental Life 
Ins. Co., 261 P. 620. 81 Mont. 44. 

12. Iowa.—Merchants' Union Barb 
Wire Co. v. Rice, 29 N.W. 784, 70 
Iowa 14. 

14a C.J. p 468 note T8. 
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settl-ements of disputed claims,settle pending ac¬ 
tions,or release a person from liability to the 
company and special authorization from the 
stockholders is unnecessary.^® Such action by the 
directors is binding on a stockholder unless he af¬ 
firmatively shows the action was taken fraudulently 
and in bad faith toward the cor|K)ration,^7 or was 
ultra vires.^® This power, however, does not ap¬ 
ply to the directors of a branch of the corporation, 
who are appointed by the directors of the central 
corporation, and who arc authorized to manage only 
the affairs of the branch.^® 

Generally a board of directors cannot release a 
member director from liability to the corporation 
for misappropriation of corporate assets,^® but 
where the directors own all the corporate stock the 
action of all of them in releasing two of the direc¬ 
tors from liability for fraudulent acts, is the action 
of the corporation itself, csfiecially where the cor¬ 


poration is conducted as a joint venture of the 
stockholders, without regular meetings of the di¬ 
rectors. 21 Where the shares of a person indebted 
to the corporation cannot be transferred until pay¬ 
ment of the debt, as discussed supra § 451, the di¬ 
rectors cannot waive the corporation’s lien by au¬ 
thorizing a transfer of such stock .22 The directors 
may waive performance of a contract made with a 
third person so as to release him from liability, but 
they cannot by so doing admit away the right of the 
corporation to retain property which has not been 
earned by the third person by reason of his failure 
to perform the contract.®® 

President. The president of a corporation has 
no implied authority, merely by virtue of his office, 
to surrender or release valid claims of the corpora¬ 
tion, except for a consideration and in the usual 
course of business,®^ particularly where in so do¬ 
ing his personal interests are clearly antagonistic 


13. U.S.—In re North Babylon Ea- 
tates, CC.A.N.Y., 30 P.2d 372. 

14a C.J. p 469 note 79. 

Accord and aatlafactlon 

The directors may enter Into a 
contract of accord and satisfaction 
with a member of the hoard who is 
also the treasurer.—Troy Min Co. 
V. White. 74 N.W. 236, 10 S D. 475, 
42 L..K.A. 549. 

ITnknown causes of action 

The directors, particularly where 
the majority of the stockholders and 
a court approved, may settle un¬ 
known as well as known causes of 
action.—Mendelson Bros Factors v 
Sachs. 1 N.YS.2d S38. 253 App.Div. 
270, affirmed 17 N.E 2d 459. 

14. Kan—Barton v. Butler County 
Oil Co.. 211 P. 608, 112 Kan 436. 

Mass.—Cutter v. Arlington Casket 
Co.. 15r N.E. 167, 253 Mass. 52. 
N.y.—Holland v. Presley, 8 N y.S.2d 
804, 255 App Div. 667, reversing 6 
N.Y.S.2d 743, 168 Misc. 942, sup¬ 
plementing 5 N.Y.S.2d 75, 168 Misc. 
447. 

14a C.J. p 469 note 80. 

15. Me.—Lewis v. Eastern Bank, 32 
Me. 90. 

Mont—Lyon v. Dailey Copper Min., 
etc. Co., 126 P. 931, 46 Mont. 108. 
14a C.J. p 469 note 81. 

Jtelease held anthorised by stock¬ 
holders 

IT.S.—Mitchell V. Des Moines & P. D. 
R. Co., C.C.A.N.Y., 270 F. 465. 

Satisfaction of mortyage 

The directors of a corporation may 
authorize the satisfaction of a mort¬ 
gage standing In the name of the 
corporation if the directors «re sat- 
isfled that there is no debt due from 
the mortgagor to the corporation.— 


Compton V. Heilman, 1 A.2d 682, 331 
Pa. 545 

16. U.S—In re North Babylon Es¬ 
tates, C.C.ANY, 30 F.2d 372. 

Rule as to sale inapplicable 

“The rule that a board of directors 
of a going corporation has no pow'cr 
to sell or dispose of its corporate as¬ 
sets in such manner as will disable 
the corporation from further exer¬ 
cising its c*orporale powers, without 
the assent of the stockholders to 
.su«‘h sale or disposition, has no ap¬ 
plication to a compromise and .«'et- 
tlement of a lawsuit where a mere 
claim to corporate property is in¬ 
volved and where that claim is of 
doubtful and uncertain merit."— 
Barton v. Butler County Oil Co, 211 
P. 608, 112 Kan. 436. 

Stockholders’ refnzal to ratify is 

immaterial.—Barton v. Butler Coun¬ 
ty Oil Co , supra. 

17. Pa.—Chambers v. Chambers, 
etc.. Glass Co., 39 A. 822, 185 Pa. 
105. 

Minority stoekkolders 

Except in plain cases of fraud and 
maladministration, v/here officers and 
directors settle and compromise dis¬ 
pute in which corporation is in¬ 
volved and settlement is intra vires, 
minority stockholders will not be 
permitted to displace corporate au¬ 
thority.—Independent Order of Por- 
osters V. Scott, 272 N.W. 68, 223 Io¬ 
wa 105. 

18. N.Y.—Holland v. ITesley, 5 N.Y. 
S2d 75, 168 Misc. 447, supplement¬ 
ed 6 N.Y.S.2d 743, 168 Misc. 942, 
reversed on other grounds 8 N.Y.S. 
2d 804. 255 App.Div. 667. 

19. La.—Union Bank v. Jones, 4 La. 
Ann. 236. 

801 Tex.—State Nat. Bank v. David- 
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son, Civ.App, 295 S W. 311, error 
dismissed, Com.App., 2 S W.2d 1116. 
81. U.S.—Tanana Trading Co. v. 
North American Trading & Trans¬ 
portation Co., Alaska, 220 P. 783, 
136 Cr A. 389. 

88. Vt —Sabin v. Woodstock Bank, 
21 Vt. 353. 

14a C J. P 469 note 89. 

83. Mont.—Lyon v. Dailey Copper 
Min., etc., Co, 126 P. 931, 46 Mont. 
108. 

84. Te,x.—Williams & Miller Gin Co 
V Knutson, Civ.App., 63 S W.2d 
576. 

14a (^J. p 469 note 91. 

President with limited functions 

Where, under the usual routine of 
business, the functions of the presi¬ 
dent of a corporation is definitely 
limited and the active affairs of the 
corporation are managed by the di¬ 
rectors, in the absence of express or 
implied authority he has no power to 
release a valid claim held by the 
corporation.—Wheat v. Louisville 
Bank. 5 S.W. 305, 9 Ky.L. 738. 
Bclcaac of mortgage 

(1) The president has no power 
by virtue of his office to release a 
mortgage given to the corporation, 
without a general or special author¬ 
ization. 

Ind.—Smith v. Wells Mfg. Co., 46 
N.E. 1000. 148 Ind. 333. 

Mass.—Smith v. Smith, 117 Mass. 72. 
14a C.J. p 469 note 93. 

(2) It has been held, however, 
that an oral promise by the presi¬ 
dent of a corporation holding a trust 
deed that the debtor shall have time, 
after foreclosure, to pay the debt, if 
acted upon by the debtor, is binding 
on the corporation.—Union MuL L. 
Ins. Co. V. White. 106 111. 67. 
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to those of the corporation.^® He has no authority 
to compromise a wholly baseless claim, 2 ® or, in 
making a settlement, to make a gift of the corpo¬ 
ration’s, or some other person’s, property.**^ On 
the other hand, where he is expressly or impliedly 
authorized, the president may, for a consideration 
and in the usual course of business, bind the cor¬ 
poration by a compromise, settlement, or release, 2 ® 
particularly where he is the general manager of the 
business and such a release is necessary to carry 
on the business.29 

Secretary-treasurer, Ordinarily the secretary^® 
nr treasurer^! of a corjioration does not have au¬ 
thority to bind the corporation by a compromise, 
settlement, or release. On the other hand, the cir¬ 
cumstances may be such as l(» imply authority for a 
secretary or treasurer to enter into such transac¬ 
tions ,22 and where, in view of the duties performed 
by such an officer, the business could not success¬ 
fully be performed if he were so limited, such a 
transaction executed by the secretary or treasurer 
will be binding on the corporation if it occurs in 
the usual course of business 23 A provision in the 
articles of incorporation that no inslninieiit affect¬ 
ing the title to real estate should be binding unless 


authorized by the directors and signed by the pres¬ 
ident and secretary does not apply to a release of a 
mortgage, and where the mortgage is satisfied of 
record by the secretary, it is a sufficient release.®^ 

General manager. The general or managing 
agent cannot bind the corporation by a compro¬ 
mise, settlement or release which is clearly outside 
the scope of his employment and which is not in 
the usual course of business,®® nor can he bind the 
corporation by an adjustment of a baseless or ille¬ 
gal claim, particularly where his act is not accepted 
by the corporation or by anyone in authority.®® 
Where he is expressly or impliedly authorized to do 
so, however, the general manager may bind the cor¬ 
poration by a com])romise, settlement, or release, if 
he acts in the usual course of business,®'^ and for 
a sufficient consideration.®® It has been held that 
a general manager may waive performance of a 
contract which he has entered into on behalf of the 
company ;®® and that in the absence of evidence to 
the contrar> the managing agent of a nonresident 
corporation will be presumed to have authority to 
execute, in the name of the corporation, a release 
and discharge of a chattel mortgage.^® 


as. Wi8—W. r. Zachow Co \ 1 
(irifrnon. 179 N.W. r»93, 172 W'is. 1 
449 I 

26. ITS—Bassick v. ^tna Explo¬ 
sives Co.. DCN.Y, 246 F. 974 

14a CJ p 469 note 90 [a] (1). 

27. lova.—Beach v. Wak^fU-ld. 76 
S.W. 688, 78 NW. 197, 107 Iowa 
507 

>14a (^.I. p 469 note 90 fa] (2). 

28 . U S.—Weldenfeld v Pacitu- Im¬ 
provement Co.. IXC.N.Y . 267 F 

699. 

Mich.—Talbot & Meier v. Board of 
Education, Diat. No. 1. Fractional 
Plymouth Tp., Wayne County, 231 
N.W. 121, 260 Mich 625. 

14h C J. p 469 note 92. 

BxaoutlTa ottoars of corporation 
have authority to sisn tax waiver, to 
secure further consideration of tax 
liability, without special authority 
from directors—Liberty Baking Co 
V. Heiner. D.C.Pu., 34 F.2d B13, af¬ 
firmed conditionally. C C.A., 37 F.2d 
763. 

Vailura to read compromise 

The fact that corporate taxpayer's 
president did not read offer in com¬ 
promise siftnecl by him on behalf of 
corporation did not entitle taxpayer 
to set aside offer in compromise ac¬ 
cepted by government, where oppor¬ 
tunity to read offer was afforded tax¬ 
payer's president.—Staten Island 
Hygeia Ice & Cold Storage Co v. U. 
S.. D.C.N.Y., 9 P.Supp. 746. reversed 
on other grounds, C.C.A., 85 F.2d 68, 


Belease under seal 

A release under the corporate seal 
and purporting to be signed by the 
president, and exhibited by the cor¬ 
poration m court as its act, will be 
binding upon the corporation in any 
.suit against the parlies to whom it 
was given, the corporation will not 
be heard to dispute its validity — 
Scaggs v. Baltimore, etc., U. Co. 10 
Md 268. 

29. Ark—Browne-Brun Wholesale 

(Jrocery Co. v. Hinton, 18 S W 2d 
369, 179 Ark 831. 

30. Mont.—Stanton v. Occidental 

I-.lfe ln.M. Co., 261 V. 620, 81 Mont. 

44 

14a C J p 468 note 70. 

Acceptance of release 

The secretary has no authority to 
accept the release of a claim against 
the corporation, and without an ac¬ 
ceptance thereof by the directors the 
release is a nullity. Such a release 
cannot furnish consideration for 
notes transferred therefor.—Hilbert 
V. Miller, 228 1\ 662. 68 Cal.App. 40. 

Boloaao of mortgngo 

In view of HevSt.1911 art 1173, 
providing that any corporation may 
convey lands by deed, sealed w'lth 
conimon seal of corporation and 
signed by president or presiding of- 
fleer of corporation, etc., release of 
mortgages executed by a church by 
its corresponding secretary held not 
valid.—Ailing v. Vander Stu(;ken. 
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Tex Oiv App , 194 S.W. 443. error re¬ 
fused. 

31. Cal —Victoria Park Co. v Con¬ 
tinental Ins Co., of New York, 178 
P 724, 39 Cal App 347 

14a CJ p 468 note 71. 

32. Ky.—Nelson-Bethel Clothing 
Co V. Pitts, 132 SW 430. 141 Ky. 
242 

14a CJ p 468 note 70 fa] 

I 33. NC—Beekv Wilkins-Ricks Co.. 

I 119 SK 23ri. 186 N (\ 210. 

34, low'n —Stevenson v. Polk. 32 N. 

I W. 340, 71 Iowa 278 
; 36. Colo.—Farmers Pawnee Canal 
Co \ Paw’nee IVater Storage Co , 
107 P. 286, 47 Colo. 239. 

14a C\J. p 469 note 95. 

36. Utah —Walker liros. Bankers, v. 
Intermountain Milling Co., 237 P 
228, 65 Utah 340 

37. N.Y.—Second Russian Ins. Co. v. 
Franco-Amencan Chemical Co., 209 
.N.Y S. 753, 125 Misc. 346. 

Or.—Morlensen v. Dayton Sand & 
Gravel Co., 22 P.2d 320, 143 Or. 
273. 

14a C.J. p 469 note 96. 

38. Tex.—Baker v. Coleman Ab¬ 
stract Co., Civ.App, 248 SW 412 

39. U.S.—Indianapolis HoHing-Mill 
Co. V St. Louis. F. S. & W. R Co. 
Kan., 7 S.Ct. 642, 120 U.S 256, 30 
L.Ed. 639, affirming, D (\, 26 F. 140. 

Mo—Burley v. Hitt, 54 Mo.App. 272. 

40. S.D.—Hilton v. Advance Thresh¬ 
er Co.. 66 N.W. 816, 8 S.D. 432. 
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§ 1065. Submission to Arbitration I a. In Oeneral 


Where to authorized, whether expressly or Impliedlyt 
to act, an officer or agent may bind the corporation by a 
submission to arbitration of a disputed claim. 

Where an officer or agent is duly authorized to 
do so, whether such authority is given expressly or 
arises by implication, as from a course of dealing, 
he may bind the corjioration by a submission to ar¬ 
bitration of a disputed claim but it has been 
held that such authority will not be implied from 
an authority to scttlc.^2 board of directors or¬ 
dinarily has power to submit to arbitration,^** or to 
authorize other officers to make the submission 
and where the board has made a submission the 
president, or the president and secretary, cannot re¬ 
voke it.^® Articles of submission executed by the 
president in the corporate name and with the cor- 
])oratc seal are binding on the corporation, where 
the latter appears by attorney before the arbitra¬ 
tion and participates in the pro(x*edings, although 
such action was not authorized by the board of di¬ 
rectors.^® The mere fact, however, that a submis¬ 
sion is made by an officer or agent docs not make 
it binding upon the corporation where it is not made 
a party to the submission.^ 

§ 1066. Litigation; Enforcement of Obliga¬ 
tions 

a. In general 

b. By directors 

c. By president 

d. By general or managing agent 


Unless such authority Is expressly or Impliedly con¬ 
ferred, a corporate offloer or agent has no power to 
prosecute or defend legal proceedings on behalf of the 
corporation. 

Although it is the duty and right of the officers 
and directors, when properly authorized, to insti¬ 
tute and defend in the corporate name, suits brought 
by or against it,^® an officer of a corporation, mere¬ 
ly as such, has no power to bring, conduct, or de¬ 
fend a suit or other legal proceeding on its behalf,^ ^ 
although in his opinion such suit or defense is nec¬ 
essary to protect the interests of the corporation.®** 
An officer or agent has such ])ower only where it is 
expressly conferred on him,®i or where it is reason¬ 
ably imiilied from habit or custom, or from the oth¬ 
er duties and powers vested in him;®2 and hence 
the corporation is not liable for, or bound by, a suit 
brought by an officer or agent without proper au¬ 
thority therefor.®^ Motives of corporate officers 
in bringing an action are not imputable to the cor¬ 
poration.®^ 

The authority to sue may be implied from auMior- 
ity to collect;®® and a .suit brought in the name of 
a corporation will be presumed to be authorized by 
it, where there is no proof to the contrary,®® al¬ 
though the corporation is but a nominal party ;®7 
or where it is sanctioned by the president and other 
officers;®® or where the petition is accompanied by 
an affidavit which discloses the name of the officer 
bringing the suit, and affirms the truth of the alle¬ 
gations of the petition.®® Where a treasurer has 
regularly taken an assignment of a mortgage in his 


41. N.T.—RemInBton Paper Co. v. 
London Assur. Corp., 43 N.Y.S. 
431. 12 App.Div. 218. 

14a C.J. p 470 note 99. 

42. 111.—Michigan Cent R. Co. v. 
Gougar, 55 Ill. 503. 

43. Ind.—Madison Ins. Co. v. Griffin, 
3 Ind. 277. 

44. Miss.—Memphis, etc., R, Co. v. 
ScruKgs, 50 Miss. 284. 

11a C.J. p 470 note 3. 

45. Ind.—Madison Ins. Co. v. Griffin, 
3 Ind. 277. 

14a C.J. p 470 note 4. 

46. III.—White Star Min. Co. v. 
Hultberg. 77 N E. 327, 220 Ill. 578. 

47. Me.—Sawyer v. Wmnegance Mill 
Co., 26 Me. 122 

14a C.J. p 470 note 6. 

48 . Ky. — Burley Tobacco Co. v. Vest, 
178 S.W. 1102, 165 Ky 762. 

Mass.—Middle Parish Charitable As¬ 
soc. V. Baldwin, 1 Mete 359. 

14a C.J. p 470 notes 7, 8. 

Ctomnuuid iransd to oozpozatlon In 
a legal proceeding is in effect a com¬ 


mand issued to those who arc official¬ 
ly responsible for conduct of its 
affairs.—IVople v. Reynolds, 182 N E. 
754. 350 Ill. 11. 

49. La.—Intersfate Trust & Banking 
Co. V. Lichtenteg, 118 So. 773, 774, 
9 La App. 68, citing Corpus Juris. 

N.Y.—American Water-Works Co v. 
Venner, 18 N.Y.S. 379, 63 Ilun 632. 

50. N.Y.—^American Water-Works 

Co. V. Venner, supra. 

51. N.Y.—Reserve Finance Corpora¬ 
tion V. Rosen, 216 N.Y.S. 153, 127 
Misc. 591. affirmed 218 N.Y.S, 879, 
218 App.Div. 811. 

14a C.J. p 470 note 11. 

Authority held aot conferred on 
agent 

Mont.—Hanrahan v. Andersen, 90 P. 
2d 494. 

58. Pa.—Swartz v. Morgan, 29 A. 
974, 976, 163 Pa. 195. 43 Am.S.R. 
786. 

14a C.J. p 471 note 12. 

53. Ill.—Springfield Engine, etc., Co. 
V.. Green, 25 111.App. 106. 
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Pa.—^W'eir Furnace Co. v. Aushutz- 
Bradhury Co., 10 Pa.TUst. 81. 

54. N.J —Board of Coni’rs of Bor¬ 
ough of Vineland v. Marettl, 117 
A. 48.7, 93 N.J.Ea. 613. 

65. Mo.—St. Louis Domicile, etc., 
Assoc. V. Augustin, j Mo.App. 12.i 

N II.—Eastman v. Coos Bank, 1 N.H 
23. 

Pa—Swartz v. Morgan, 29 A. 974. 
975, 16.7 Pa. 19.'). 43 Am.S.R. 786 

14a C.J. p 471 note 14. 

56. Me.—Bangor, etc., R. Co. v 

Smith, 47 Me. 34. 

N.J.—G. O. K. Enterprises v. Moos, 
172 A. 745, 746, 116 N.J.Eq. 176, 
quoting Corpus Juris. 

67. Me.—Bangor, etc., R. Co. v. 

Smith. 47 Me. 34. 

sa Tex.—Conley v. Daughters of the 
Republic of Texas, Civ.App., 151 
S.W. 877. 

59 . La.—Interstate Trust A Bank¬ 
ing Co. V. Lichtenteg, 118 So. 778, 
9 La.App. 68—Lacaze v. Creditors, 
14 So. 601, 46 La.Ann. 837. 
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name as treasurer, he will be presumed to have au¬ 
thority to foreclose the mortgagee.®® 

An affidavit made by the proper officer or agent 
when the corporation is a parly to a suit is, in legal 
contemplation, an affidavit made by the corpora- 
tion.®i A treasurer and bookkeeper of a corpora¬ 
tion under whose articles of incorporation every of¬ 
ficer is required to be a stockholder may verify a 
claim for a statutory lien,®2 and under a statutory 
provision requiring oath or affirmation by an agent 
or attorney to an open account the treasurer is 
qualified to make the oath.®® 

Attorney. Unless specially authorized by the 
corporate charter or by-laws, the general solicitor 
of a corporation has no authority to institute and 
prosecute suits without authority from the board of 
directors;®^ but as a rule the bringing of a suit 
implies prima facie the authority of the attorney,®® 
unless there is a resolution of the board of direc¬ 
tors to the contrary.®® An attorney employed to 
bring suit has authority to take all steps necessary 
in the regular course of the litigation.®^ 

Dismissal of action. A suit, brought by a corfio- 
ration, may be withdrawn by its agent or attorney 
without a resoluti<m of the board of directors au¬ 
thorizing it;®® and it has been held that an officer 
who has authority to institute an action has author¬ 
ity to dismiss it.®® 


Waiver of rights. There is no presumption that 
the agent of a corporation has authority to waive 
a statutory bar of limitations to the suit.^® 

b. By Directors 

The duty of inttituting or defending legal proceedings 
or authorizing such proceedings in the corporate name is 
ordinarily In the board of directors. 

The power and duty of instituting or defending 
legal proceedings in the name of the corporation or 
of authorizing such proceedings or defenses, is or¬ 
dinarily in the board of directors,and it may con¬ 
trol a ])ending suit instituted in a federal court on 
behalf of the corporation by a former board.*^® 
Where the governing statute provides that the cor¬ 
porate powers shall be exercised by a board of di¬ 
rectors, the corporation can obtain redress of inju¬ 
ries done to it only through the action of such 
iKiard;*^® and unless it has notice of facts which 
might reasonably be expected to furnish the basis 
for a successful suit it may refuse to institute such 
suit.’^^ Where a suit is brought in the name of the 
corporation alone, it suffices to prove that it was 
brought by authority of the board of directors;"^® 
and It is not necessary that a suit with relation to 
Its business should be authorized by a resolution of 
the board of directors,'^® although it would be oth¬ 
erwise if the suit were brought in the name of the 
corporation solely for the use of somebody else.'^’^ 


00 . N.Y.—Howard v. Hatch, 29 Barb 

297. 

14a C J. p 471 note 21. 

61. Del—Pittnmn-r.cr«:cr Po. v. 

rarkiiiHon, ISO A. 645, 7 "NV \V Harr. 
10.5. 

14a C.J. p 471 note 19. 

Affidavit in forma panperia 

OlTii'crs of corporal lon.s authorized 
to make oaths for afhdavit in forma 
pauperis include president, vice pres¬ 
ident, secretary, and treasurer.— 
Glonn St. Baptist (’’hurch v. Stalls, 
153 SE. 76, 41 C5a.App. 366. 

62. Neb—Chapman v. Brewer, 62 N. 
W. 320. 43 Neb. 890, 47 Am S.K. 
779. 

63. Miss.—W. M. Kinck & Co. v. 
Brewer, 96 So. 402, 133 Mi.ss. 9. 

64. U.S.—Des Moines & M. U. Co. v. 
Chicago & N. W. R. Co., C.C.Iowa, 
7 F. 748, 2 McCrary 531. 

65. Ala.—Mobile l^and Impr. Co. v. 
Gass, 39 So. 229, 142 Ala. 520. 

N.Y.—Pyro-Gravure Co. v Staber, 64 
N.Y.S. 520. 30 Misc. 658. 

66 . Ala.—Mobile Land Impr. Co. v. 
Gass. 39 So. 229, 142 Ala. 520. 

14a C.J. p 471 note 25. 

67. Pa.—Swartz v. Morgan, 29 A. 
974, 975. 163 Pa. 196, 48 Am.S.R. 
786. 


S D.—^Pilcher v. Sioux City Safe De¬ 
posit, etc., Co.. SO N.W. 161, 12 S. 
D 52. 

68. Conn.—I’nion Mfg Co. v. Pitkin. 
14 Conn. 174. 

69. Ky.—Shawhan v, Zinn, 79 Ky 
300. 

3 la C.J. p 471 note 28. 

70. Md,—Kennedy v. Mutual Life 
In.s. Co. of Baltimore, 159 A. 780, 
;62 Md, 340. 

71. (^al.—A. Faladini, Inc., v Supe¬ 
rior Court in and for City and 
County of San Francisco, 21 P.2d 
941. 218 Cal. 114. 

Kan.—Barton v. Butler County Oil 
Co., 211 P. 608, 112 Kan. 436. 

14a C.J. p 471 note 30. 

Application for receiver or bankrupt¬ 
cy 

(1) Where a corporation is insol¬ 
vent. the board of directors, unless 
inhibited by statute or by-law, with¬ 
out any special authority from th»* 
stockholders, has the power to apply 
for a receiver, or to file a petition in 
bankruptcy.—Chicago Bank of Com¬ 
merce v. Carter, C.C.A.Ark., 61 F 2d 
986. 

(2) The board cannot exercise such 
power, however, where an applicable 
statute requires the consent of the 
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majority of the corporators thereto 
—Tn re Lad.v Bryan Min Co, C.C. 
Nev., 14 F.CasNo.7.978, 1 Sawy 349 
Defending actions discretionary 
Where a suit is brought against a 
corporation, it is ordinarily within 
the discretion of the directors wheth¬ 
er or not to defend —Regal Cleaners 
& Dyers v. Merlis, C.C.A.N Y.. 274 
F 915 

One director cannot on his own ini¬ 
tiative institute suit on behalf of 
corporation—Starring v. Kemp. 188 
S E. 174, 167 Va. 429, rehearing de¬ 
nied 190 SE. 163, 167 Va 429. 

72. U S.—Eagle Iron Co. v. Colyar, 
Ala., 156 F. 954, 87 C.C.A. 388. 

73. Colo.—Arkansas River Land, 
etc.. Co. v. Farmers’ L. & T. Co., 
22 P. 954, 13 Colo. 587. 

74. Kan—Gorrill v. Greenlees, 180 
P. 798. 104 Kan. 693 

S.C—Hutchison v. Hock Hill Real 
Est., etc., Co., 43 S E. 295, 65 SC. 
45. 

75. La.—Jeanerette Rice, etc . Co. v 
Durocher, 48 So 780, 123 La 160. 

76. U.S.—Kenton Furnace K & Mfg 
Co. v. McAlpm, C C.f)hio, 5 P. 737. 

77. U.S.—Kenton Furnace R. & Mfg. 
Co. V. McAlpin, supra. 
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The directors cannot use corporate funds in liti¬ 
gation with respect to their own individual rights in 
the corporation;^* but a director may maintain an 
action to recover property lost or misappropriated 
by a corporate official, and in such a case he has a 
lien for his own reimbursement on the property re¬ 
covered to the use of the corporation, which lien 
may be transferred by the director to the attorney 
bringing the action, in lieu of personal liability on 
the part of the director for the attorney’s feesJ* 

c. By President 

The authorities are In conflict as to whether a presi¬ 
dent, by virtue of his office, has power to institute or de¬ 
fend iegal proceedings in behalf of the corporation. The 
president, however, generally has either express or Im¬ 
plied authority to institute or defend ordinary litigation. 

There is a conflict of authority as to whether a 
president of a corporation has inherent power to 
prosecute or defend legal proceedings in behalf of 
the corporation.*® In some jurisdictions it is held 
that the president may, in the absence of restric¬ 
tions on his authority, in pursuance of a power in¬ 
cidental to his office, take the necessary legal steps 
to prosecute*! or defend*^ legal proceedings in be¬ 
half of the corporation, at least where necessary to 
preserve its assets.** It has also been held that, in 
the absence of proof to the contrary, it will be pre¬ 
sumed that the president was duly authorized to 
institute and carry on a pending proceeding,*^ or 
ratification of his action may be inferred,*® but 
there is no presumption of authority on his part to 
speak and act for the corporation with respect to 


litigation not pending or even anticipated.** In 
other jurisdictions it is held that the president has 
no implied authority, merely by virtue of his office, 
to represent the corporation in legal proceedings by 
or against it,*7 and, where a suit is brought in the 
name of the corporation through its president, spe¬ 
cial authorization therefor must be shown.** 

On the other hand, the president is ordinarily held 
to have authority to prosecute or defend ordinary 
litigation of the corporation cither by reason of its 
having been expressly conferred upon him, or by 
reason of his being held out as having such author¬ 
ity,** as where he is intrusted with the management 
of the corporate business.*® It has been held that 
the president has authority to satisfy a judgment in 
favor of the corporation in consideration of the 
debtor’s dismissal of an appeal pending thereon,*! 
Dr to make an affidavit that the corporation did not 
have knowledge of an application to register under 
the registration laws, as required by statute, on fil¬ 
ing an application to assert a lien,** but that he 
has no implied power to make an affidavit of local 
lircjudice for the purpose of removing the action 
to a federal court.** 

Ibider some statutes, the president of a corpora¬ 
tion has the power, in the name and in behalf of 
the corporation, to authorize the institution of an\ 
suit or other legal proceeding.** Such a statute 
does not confer on the president the authority to 
institute and prfisecute a suit in opposition to the 
wishes and against the protest of the directors, and 
any authority of the president to bring suit which 


7B. Conn.—IIarl)ison v. Hartford 
First Prpsb. Soc., 46 Conn. 529, 33 
Am.K. 34. 

7a. N.Y —Schoenherr v. Van Meter, 
109 N.E. 625, 215 N.Y. 548, revers- 
inff 143 N.Y.S. 1143, 158 App.Dlv. 
907. 

sa OonflictlBff rnlas recognised «ad 
dlsonseed 

N.J.—Elblum Holding Corporation v. 

Mintz, 1 A.2d 204, 120 N.J.Law 604. 
81. N J.—Elblum Holding Corpora¬ 
tion V. Minlz, supra. 

14a C.J. p 472 note 43. 

88. N.J.—Be«bp v. Beebe Co., 46 A. 

168, 64 N.J.Law 497. 

14a C.J. p 472 note 43. 

83. N.J.—Elblum Holding Corpora¬ 
tion V. Mlfttz, 1 A.2d 204. 120 N.J. 
usivr 604. 

8C N.Y.—Buffalo Electro-Plating 
Co. v. Day. 135 N.Y S 1054, 151 
App.Dlv. 237—Oakley v. Working 
Men's Union Benev. Soc., 2 Hilt. 
487—Mumford v. Hawkins, 6 Den. 
355. 

14a C.J. p 472 note 44. 


85. Mas.s —Aldon Bros. Co. v. Dunn. 
162 N.E. 773, 264 Mass. 355. 

86. N.Y.—Lyons First Nat. Bank v. 
Ocean Nat. Bank, 60 N.Y. 278. 19 
AmR. 181. 

87. Iowa.—Ney v. Eastern Iowa Tel¬ 
ephone Co, 144 N.W. 383, 162 Iowa 
525. 

14a C.J. p 472 note 46. 

88. La.—Layne, etc., Co. v. Wlnn- 
fleld, 64 So 127, 134 La. 323—Par¬ 
dee Co. V H. Alfrey Heading Co., 
66 So. 660, 129 La. 749—Jeanerette 
Hire, etc., Co. v. Durochor, 48 So. 
780, 123 La. 160. 

14a C.J. p 472 note 47. 

89. Conn,—New York, etc., R Co. v. 
Motil, 71 A. 563, 81 Conn. 466. 

14a C.J. p 472 note 48. 

90 . La.—Jeanerette Rice, etc., Co. v. 
Durocher, 48 So. 780, 123 La. 160. 

14a C.J. p 472 note 49. 

Bolt against dirsotors 
Where board of directors gave 
president general charge of business 
as a whole, president could author¬ 
ize suit against directors in corpora- 
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lion’s name to enjoin directors’ and 
oflb'ers’ misuse of power, without 
resorting to indiret'l method of stock¬ 
holders’ bill.—Lydia E. I'lnkhani 
M€»diclne Co. v. Gove, Mass.. 9 N.E.2d 
573. 

91. Miss.—Case v. Hawkins, 53 Miss 
702. 

98 . Minn—Reed v. Siddall, 95 N.W 
303, 89 Minn. 417. 

93 . Mass.—MRhone v. Manchester, 
etc., R. Corp., Ill Mass. 72, 15 Am 
H. 9. 

94b La.—Schwing Lumber, etc., Co 
V. Peterman, 72 So. 812, 140 La. 
Ann. 71. 

14a C.J. p 472 note 48 Lb], fc] 

Prssnmptioa 

Under such a statute it is to be 
presumed that president and man¬ 
ager of motor car company had au¬ 
thority to file suit to collect purchase 
price of automobile sold by it, and 
that in causing purchaser's arrest 
for purpose of compelling payment 
of debt he was acting for its benefit 
—Romaine v. Fairchild Motor Car 
Co.. 97 So. 399. 154 La. 171. 
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was authorized by the directors is withdrawn by a 
sul)sequcnt resolution of the directors repudiating 
the president’s action, and the president’s control 
over a suit instituted by him ceases when his resig¬ 
nation is accepted by the directors.^® This statu¬ 
tory right of the president carries with it, unless 
authority is withdrawn by directors, the right to 
appeal from an adverse judgment, and his authority 
to do so will be presumed.®® 

d. By General or Managing Agent 

Ordinarily a general or managing agent hae authority 
to proeecute or defend legal proceedinge by or against 
the corporation. 

A general or managing agent ordinarily has au¬ 
thority, either express or implied, to prosecute or 
defend ordinary legal proceedings by or against the 
corporation and he may execute an appeal bond 
for the corporation.®® Where the secretary-treas¬ 
urer of the corporation is also manager thereof, 
the president of the corporation who has instituted 
proceedings against it cannot defeat the manager’s 
resistance thereto on the ground that he lacks au¬ 
thority to do so.®® Authority to sue, however, is 
not implied in case of a superintendent who merely 
has general oversight of the operation of the corpo¬ 
rate works and whose duty is to hire and discharge 
employees, and has nothing to do with the fiscal 


concerns of the corporation.^ 

§ 1067. - Confession of Judgment 

In the absence of express or Implied authority, as a 
general rule an officer or agent of a corporation is with, 
out power to bind it by a confession of Judgment. 

An officer or agent of a corporation has no pow¬ 
er, by virtue of his office or agency alone, to bind 
the corporation by a tonfession of judgment or by 
signing a warrant of attorney to confess judgment. 
He can exercise such power only when he is spe¬ 
cially authorized to do so,2 and where at the time 
he sustains such a relation to the corporation as 
will authorize a service of a process upon him.® 
Authority to confess judgment, however, in the ab¬ 
sence of a statute to the contrary,^ may be express¬ 
ly or impliedly given to an officer or agent.® It is 
presumed in some jurisdictions that a corporate offi¬ 
cer executing a note containing a warrant to con¬ 
fess judgment had the necessary authority, and the 
presumption will prevail until it is overcome by ev¬ 
idence.® 

The managing agent of a corporation has implied 
power to confess judgment whenever he deems it 
to be to the interest of the corporationbut in the 
absence of special authority such power does not 
exist in the secretary or treasurer.® Such power. 


95. T.ia—Rt Bernard Trapp<*Ts’A.ss’n 
V Michel. 110 So. 617, 162 I..a 266 

96. La—Pierson v. Victory Indus¬ 
trial Life Tns. Co, 134 So 425, 18 
IjH App. 327. 

97. Maas—Frost v Domestic Sew- 
inf? Mach. Co.. 133 Mass. 663. 

14a C .1. p 473 note 64 
Under ^onielana statute manaKin^ 
officers arc vested W'lth power to in¬ 
stitute leRal proceediii«r.s.—Wilier & 
Kern v. Wehh, 4 La.App. 669. 

98. eSa —American Inv. Co. v. Ca¬ 
ble Co. 60 SE. 1037, 4 Ga App. 
106. 

Mich.—Sarmirnto v Davis Boat. etc. 
Co., 63 N.W 206. 105 Mich. 300. 65 
Am R R 446. 

99. Invocation of Xoratorlnm Act 

Wher€* s<»le officers and stockhold¬ 
ers of corporation were Its president 
and secretary-treasurer, who acted as 
manager, president, havinp as mort- 
i;aKee of corporation’s property ob¬ 
tained judgment against corporation 
in enforcement of mortgage, could 
not deny secretary-treasurer’s author¬ 
ity to Invoke Moratorium Act, to stay 
execution sale of corporation's prop¬ 
erty on ground that secretary-treas- 
urer had no authority from directors 
and was not proper officer to act in 
behalf of corporation.—Gottlieb v. 
Avery Realty Co., 162 So. 671, 182 
La 703. 


1. Ill.—Pinkerton v Gilbert, 22 III. 
App 568. 

2. U.S.—Monarch Refrigerating Co. 
V. Fanners’ Peanut Co., C.C A.N C , 
74 F.2d 790, 793, citing Corpus Ju¬ 
ris, and certiorari denied Farmers 
Peanut Co v. Monandi Refrigerat¬ 
ing Co, 55 RCt. 643, 295 U.S. 732, 
79 LKd. 1680. 

14a C J. i> 473 note 57. 

Tbs rsoord must show that the 
officer or person w'ho represented 
the corporation in the proceedings 
was dul.v authorized to act.—Nim- 
ocks v. Cape Fear Shingle Co, 14 S 
E. 622. 110 N.C. 20. 

3. Kan.—Manley v. Mayer. 75 P. 650, 
68 Kan 377, 1 Ann Cas 825 

Mo.—Chamberlin v. Mammoth Min. 
Co, 20 Mo. 96. 

Or—Miller v British Columbia Bank, 
2 Or. 291. 

4k Neb.—Howell v. Gilt Edge Mfg. 

Co., 49 N.W. 704. 32 Neh. 627. 

14a C.J. p 473 note 62. 

5. U.S. — Monarch Refrigerating Co. 
V. Farmers’ l»eanut Co., C.C.A N. 
C., 74 F.2d 790, certiorari denied 
Farmers’ Peanut Co. v Monarch 
Refrigerating Co., 55 S.Ct. 643. 295 
U.S. 732, 79 L.Ed 1680. 

14a C.J. p 473 note 61. 

6 . Ill. — Ross V. Wnghtwood-Hamp- 
den Bldg. Corporation, 271 lll.App. 
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22. S€‘e State Bank of East Mo¬ 
line v. Moline I’ressed Steel t'o, 
208 lll.App. 412. affirmed 119 N E 
604. 283 Ill. 581. 

Judgment seenrsd in another stats 

In the absence of allegation and 
proof to the contrary, the presump¬ 
tion, arising from a Judgment against 
the corporation in another state h> 
confession under powder of attorney 
contained in a note executed by the 
corporation's secretary, is that he 
had power to authorize the attor¬ 
ney to confess Judgment; and such 
Judgment i.s not void on Its face be¬ 
cause proof showing the authority 
of the officer is not set forth in the 
judgment roll.—Monarch Refrigerat¬ 
ing Co. v Farmers* Peanut Co., C.C 
A N.C, 74 F 2d 790, certiorari denied 
Farmers IVanut Co. v. Monarch Re¬ 
frigerating Co., 55 S.Ct. 643, 295 U.R 
732. 79 L.VId. 1680. 

7. Ariz.—Shute v. Keyser, 29 P. 386, 
389. 3 Ariz. 336, appeal dismissed 
16 S.Ct. 1206, 163 U.S. 704 appen¬ 
dix, 41 L.Ed. 309. 

14a C.J. p 473 note 63. 

8 . U.S.—Monarch Refrigerating Co. 
v. Farmers’ Peanut Co., C.C.A.N. 
C., 74 F.2d 790, certiorari denied 
Farmers Peanut Co v Monarch 
Refrigerating Co., 55 S.Ct. 643, 295 
U.S. 732, 79 L.Ed. 1680. 

14a C.J. p 473 notes 64. 65. 
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however, has been held to be implied in the treasur¬ 
er where he is held out as being clothed with the 
full powers of a general financial manager,® and 
a stranger dealing with him without notice of his 
want of authority will be protected, especially 
where his act in confessing or in executing a war¬ 
rant to confess judgment is knowingly acquiesced 
in by the corporate directors.^® A judgment con¬ 
fessed under a power of attorney •executed without 
authority is invalid,^ unless it is subsequently rat- 
ified.i2 It has been held, however, that even though 
the officers confessing judgment against a corpora¬ 
tion are without authority to do so, yet the judg¬ 
ment cannot be attacked in equity if based on a 
bona fide corporate debt and no fraud or injustice 
appears.13 A judgment by confession against a 
corporation, based upon its appearance by an offi¬ 
cer thereof and upon an affidavit made by him set¬ 
ting out his capacity and the facts regarding the 
indebtedness, is not void on its face when interposed 
by its owner as a defense in an action brought to 
enforce his liability as a stockholder in the corpo¬ 
ration; nor is such a judgment in favor of the ex¬ 
ecutor of an estate void for all purposes because 
of the fact that it is based on an appearance and 
affidavit by an officer who as an individual is inter¬ 
ested in the cstate.^^ 

Where the fact of agency appears and the papers 


are shown to have been duly executed, it is not nec¬ 
essary, in the first instance, that proof of authority 
to execute the power be made upon confession of 
judgpnent,^® and especially where the execution of 
the warrant of attorney is under the corporate 
seal,l® for, if it should turn out that authority did 
not exist, the judgment would be void not because 
the proof of authority was not filled, but because 
of the absence of authority.l^ 

President, As a general rule the president has 
no power merely by virtue of his office to confess 
judgment against the corporation or to execute a 
warrant or power of attorney to another to confess 
such judgment,!® even though he owns most of 
the corporate stock.!® This general rule is espe¬ 
cially applicable where the president is interested 
in the claim sued on,20 or the confession of judg¬ 
ment is in his favor,®! even though no fraud is im¬ 
putable to him,22 or where the corporation has 
ceased to do business,®® or where the effect of the 
judgment will be to divest the corporation of prac¬ 
tically its entire property.®^ Power to confess 
judgment may, of course, be specially conferred on 
the president,®5 or it may arise by reasonable im¬ 
plication from the nature of the business or of his 
duties,®® as where he is intrusted with the control 
and management of the corporate business,2^ espe¬ 
cially where the directors have knowledge of his act 


*9. Ill.—Chicago Tip, etc., Co. v. Chi¬ 
cago Nat Bank. 52 K.E. 52, 176 Ill. 
224, affirming 74 Ill.App 439—At¬ 
water V. American Exch. Nat. 
Bank, 38 N.E. 1017, 152 111. 605. 
14a C.J. p 473 note 66. 

10. Ill.—Atwater v. American Exch. 
Nat. Bank, supra. 

11. U S.—In re Syleecau Mfg, Co., 
D.C.S.C., 17 F.2d 503. 

14€a C.J. p 473 note 59. 

13; Ill.—Fred K. Higble Co. v. 
Charles Weeghman Co., 126 Ill.App. 
97. 

Ohio.—Smead Foundry Co. v. Ches- 
brough, 18 Ohio Cir.Ct. 783. 6 Ohio 
CjrOec 670. 

14a C J. p 473 note 60. 

13. Ill.—Burch V, West. 25 N.E 658. 
134 Ill. 2.58—Hcnkleman v. Peter¬ 
son, 40 111 App. 540. 

14. Kan.—Manley v. Mayer, 76 P. 
550, 68 Kan. 377, 1 Ann.Cas. 825. 

15. III.—Snyder liros. v. Bailey, 46 
N.E. 452, 165 Ill 447, reversing 61 
Ill App. 472. 

14a C.J. p 474 note 71. 

Snle of praotloe 

Illinois courts* rule that warrants 
of attorney to confess judgment, 
executed by proper corporation offi¬ 
cer, if authorized, are prima facie 
valid, in absence of anything show¬ 


ing want of authority, is rule of 
practice, as to which law of forum 
governs, and a judgment, entered in 
accordance with the rule, is not void 
on Its face, although court’s juris¬ 
diction may be attacked by allega¬ 
tion and proof that warrant was not 
authorized —Monarch Refrigerating 
Co. v. Farmers’ Peanut Co., C.f*.A.N. 
C., 74 F.2d 790, certiorari denied 

Farmers Peanut Co. v. Monarch Re¬ 
frigerating Co., 55 S.Ct. 643, 296 U. 
S. 732, 79 BEd. 1680. 

Prims facia proof 

In an action against a corporation, 
in which defendant confessed judg¬ 
ment through a power of attorney, 
which recited that it was executed 
pursuant to a resolution of the board 
of directors conferring the power on 
the president and secretary to make 
It, it was held that the judgment by 
confession was prima facie author¬ 
ized.—Cincinnati, I’eru & C. R. Co. v. 
Walker, 14 Ind. 364. 

16. Ill —Snyder Bros. v. Bailey. 46 
A. 462, 165 111. 447, reversing 61 Ill. 
App. 472. 

N.J —Parker v. Washoe Mfg. Co., 9 
A. 682. 49 N.J.Baw 465. 

14a C.J. p 474 note 72. 

17. III.—Snyder Bros. v. Bailey, 46 
N.E. 452. 165 III. 447. reversing 61 
llLApp. 472. 


18, Arlz.—Arizona Min, etc, Co v. 
Benton, 100 P 952. 12 Arlz. 373 

14a CJ. p 474 note 75. 

19. N.J.—Stokes v New Jersey Pot¬ 
tery Co. 46 N.J.Baw 237. 

20, Ariz.—Arizona Min.,* etc., Co. v 
Benton, 100 P. 962, 12 Arlz. 373. 

21. Til.—Adams v Cro.ss Wood 

Prlnllng Co., 27 Ill.App. 313. 

Ky.—Lexington, etc, K Co. v. Bon- 
durant. 1 K.v.Op. 458. 

14a C.J. p 474 note 78 

32, Ariz.—Arizona Min., etc., Co. v. 
Benton. 100 P. 962, 12 Anz. 373. 

23. IJl.—Lemars Shoe Co. v. Lemars 
Shoe Mfg. Co., 89 Ill.App. 245. 

14a C.J. p 474 note 80. 

at. S.D.—Frederick Milling Co. v. 
Frederick Farmers* Alliance Co., 
106 N.W. 298, 20 S.D. 335. 

25. Iowa.—Gilman v. Heitman, 113 
N.W. 932, 137 Iowa 336. 

14a C.J. p 474 note 82. 

26. Iowa.—Gilman v. Heitman, su¬ 
pra. 

14a C.J. p 474 note 83. 

27. Ohio.—Jackson v, Nelsonville 
Foundry & Mach. Co., 6 Ohio App. 
171. 

Wls,—Ford v. Hill, 66 N.W. 116, 92 
WiB. 188, 63 Am.S.U. 902. 
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at the time thereof and make no objection thercto.^s 
It has also been held that, where the president is 
the officer recognized by law as the proper person to 
execute a confession of judgment, a warrant exe¬ 
cuted by him, in the absence of evidence that he 
was not authorized, is prima facie valid,29 and un¬ 
der some statutes there is a presumption that he 
was authorized.29 The power of the president who 
has full control over the corporation to confess 
judgment against it cannot be questioned in a col¬ 
lateral attack.2i 

§ 1068. Representations or Admissions 

A corporation may be bound by the representations 
or admissions of its officers or agents, if made while such 
officer or agent is acting as such and within the scope of 
his authority. 


As a corporation acts through its officers and 
agents, it is bound by their declarations, represen¬ 
tations, and admissions made while acting within 
the scope of their authority,22 irrespective of 
whether the corjioration knew of them or not.22 
On the other hand, in order fo be binding on the 
corporation, in the absence of a ratification by the 
corporation,34 the declarations or admissions must 
be made by an officer or agent while acting within 
the scope of his authority and must relate to mat¬ 
ters to which that authority extends.35 It is also 
necessary, in order to bind the corporation, that 
at the time the declarations or admissions were 
made the officer was acting for and on behalf of 
the corporation.36 Likewise the corporation is not 
bound by misrciiresenlations of its agent where the 


28. Wis —Ford v. Hill, supra. 

29. 111.—Fast Moline St«l<* Unnk v. 
Moline l*ressed Steel Co., 119 N.E. 
aOi, 283 Ill. 681. 

14a C ,1 p 474 note 74 [a]. 

30. Or—Miller v. Briti.sh Columbia 
Bank. 2 Or. 291. 

31. lows)*—Gilman v. TTeitmnn, 113 
N.AV. 932, 137 Iowa 336 

Wis-Ford V Hill. 66 X W. ll.'i. 92 
Wis 18S, r.3 Am S R 902. 

32. US- In re Gold, C A X .T . 93 
F 2d 67ti—Texas Co v Gulf Refln- 
inff Co.. iVcTex', 12 F2d .317 

Ark—Tllce-Slix Dry G<tod.s Co. v. 
Montiyomery, 261 S W 326, 101 Ark 
161. 

Cal —Mitchell v, J. H Roth & Co., 
12 P.2d 91. 124 CalApp 96. 

Ma.sH.—Pritchard v. Old Colony St. 
Uy. Co, 103 N.E. 692, 216 Mn.ss. 
221 . 

Ni*h.—Dirks v Ensipn Omnibus & 
Transfer Co, 186 N W. 526, 107 
Neb 556 

N y.—Seneca Wire & MfR Co v. A 
B Ueaeh Sr Co. 159 NE 700. 247 
N.Y 1, reversing 219 NYS 478, 
219 App r>iv 7<iJ 

Or —Paliiier-llaworth Ijoj^Rinf? Co. v. 

Henderson, 174 P. 5;n. 90 Or. 192. 
S.C. — Jtrooks V. Central Baptist 
Church. 193 S E. 326. 185 SC. 200. 
14a C..1. P 474 note 87. 

AdmlasioiL affalnat intereat of the 
corporation, made by an aKcnt wrhile 
aetiriR within the scope of his au¬ 
thority, was admissible.—Wilson v. 
Steel Tank & Pipe Co. of Oregon, 62 
P.2d 1120, 162 Or. 386. 

Authority to ezecuta leaae may im¬ 
ply authority to inform the lessee as 
to the happening of events w’hich 
terminate it —Ober v. Schenck, 65 P. 
1073. 23 Utah 614. 

Batoppel 

A corporation is estopped to deny 
representations of its ofHeers and 
agents made within the scope of 
their authority. 

U.S.—^McMan Oil & Gas Co. v. Hur¬ 


ley. CC.ATex. 24 F.2d 776, certio¬ 
rari denied Salterthwait v. Me- 
Mann Oil & Gas Co.. 19 S Ct. 34. 
278 U.S. 640, 7.3 L.Ed. 555. 

Tex —Keystone Pipe & Supply Co 
V. Milner, Civ.App., 6 S.VV.2d 771. 
Particular admisaioas or declarations 
construed 

US—Wenatchee Rex Spray Co v. 
Rex Co.. C.C.A.Wash. 35 F.2d 467, 
certiorari denied Rex Co. v. Wen- 
at<*hee Rex Spray Co. 50 SCt. 245, 
281 U.S 731, 74 L Ed. 1147. 

Cal.—C'’alitoriila Nat. Supply Co v. 

Rlaek, 191 P. 716, 48 Cal App 122 
Presumption 

The declarations of an officer of a 
corporation are presumed to have 
been made while the officer w’as en¬ 
gaged In and about the corporation’s 
business, in the absence of counter¬ 
vailing evidence—Alabama Powder 
Co. V. Talmndge, 9.3 So 648, 207 Ala. 
86, error dismis.sed 42 S.Ct. 463, 259 
ITS. 575. 66 B.Ed. 1071. 

33. Tex.—Ilender.son v. San Antonio, 
etc.. R. Co., 17 Tex 560. 67 Am D 
675 

Va.—Owens v. Boyd Band Co., 28 S.E 
950, 95 Va 560. 
i 14a C.J. p 475 note 88. 

34. Or.—^Wilson v. Steel Tank & 
I’lpe Co. of Oregon, 52 P.2d 1120, 
152 Or. 386. 

Admission and ratification by agents 

An admission by one agent of a 
roi'ixiration of the corporation’s lia¬ 
bility for services rendered and a 
rat location of the employment by 
another agent bind the corporation.— 
Consolidated Gregory Co. v. Raber, 
1 Colo. 611. 

35. U.S.—Paramount Productions v. 
Smith. C.C.A.Cal., 91 F 2d 863. cer¬ 
tiorari denied 58 S.Ct. 266, 302 U S. 
749, 82 L.Ed. 679—In re American 
Range & Foundry Co., D.C Minn., 14 
F.2d 466. 

Ky.—Kentucky River Coal Corpora¬ 
tion V. Williams. 10 S.W.2d 617, 
226 Ky. 93. 


Mo—Kuhlman v. Water, Light & 
Transit Co., 271 S.W. 788, 307 Mo. 
607. 

Tex.—Farmers’ Mill & Elevator Co. 
V. Hodges, Civ.App. 248 S.W. 72^ 
reversed on other grounds. Com, 
App., 26ft S W. 166 
14a C.J. p 475 notes 92, 91, 97. 
Assumptiou of another’s debts 

Since the assumption of an obliga¬ 
tion of a corporation must have been 
by act of its board of directors, state¬ 
ments of officers that the corporation 
had agreed to pay the obligations of 
another are not binding.—Central 
Electric Co. v. Sprague Electric Co.. 
Ill, 120 F. 925, 67 C C.A. 197. 

36. Or.—Wilson v. Steel Tank & 
Pipe Co. of Oregon, 52 r.2d 1120. 
152 Or. 386. 

S.D—W. T. Haw’leigh Co v. Warren, 
198 N.W. 555. 47 S 1> 319 
14a C J. p 475 note 3. 

Receiver and receiver’s sale 

As a receiver of a eorporatlon Is 
really an officer or agent of the court 
and all the authority which he exer¬ 
cises is derived from the court, his 
declarations and admissions cannot 
bind the corporation, nor can the of¬ 
ficers of the corporation by state¬ 
ments made at the sale change the 
terms and conditions prescribed by 
the court —Fryar v. Hazolw'^ood Hol¬ 
stein Farms, 165 P. 1084, 97 Wash. 
78 

Repetitions of slanderous words, if 

offered as an admission for the pur- 
pu.‘?e of proving the fact of the orig¬ 
inal slanderous words having been 
uttered, to be admissible against the 
corporation must have been made by 
the agent while attending to some 
business “for the corporation, the 
agent must have been acting w’lfhin 
the scope of his autlionti’ and ad¬ 
dressing his remarks to a pf‘rson 
having an Interest therein Such a 
showing, however, is not necessary 
where the repetitions are offered to 
show malice.—Scott-Burr Stores Cor- 
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person re] 3 ring thereon has notice that the agent has 
no authority to make thcm.37 Of course, the cor¬ 
poration cannot avail itself of the fruits of the 
agent’s misrepresentations and at the same time dis¬ 
claim responsibility therefor on the ground that 
they were unauthorized.^* Where it is not appar¬ 
ent that the officer or agent was acting within the 
scope of his authority when making the declara¬ 
tion, his authority must be shown by other evi¬ 
dence before his declarations will be admitted to 
bind the corporation.*^ A declaration of an officer 
or agent to the effect that he possesses particular 
authority does not bind the corporation, where no 
such authority in fact exists.^® 

Declarations, in order to bind the corporation, 
must have been something more than mere com¬ 
munications to the directorate or to the stockholders 
by the officer or agent but where they relate to 
a claim against the corporation, if made to the di¬ 
rectors in the presence of claimant and allowed to 
pass uncontradicted, they will be evidence against 
the corporation, although not conclusive.^* 

§ 1069. - Declarations and Admissions as 

Part of Res Gestae 

Declarations and admissions made by officers or 
agents, in the performance of their duty so as to be part 
of the res gestae, are binding on the corporation. 

Declarations made by officers or agents of a cor¬ 
poration, in the performance of any act within the 
line of their duty so as to be a part of the res gestae, 
are binding on the corporation,^* and, in order that 
declarations become part of the res gesta*, they 
must have been so connected with the discharge of 
the duty of such officer or agent as to become a part 
of it.^^ 


§ 1070. — Declarations Made with Refer¬ 
ence to Past Transactions 

Declarations or admissions by agents concerning past 
transactions are binding on the corporation where with¬ 
in the scope of their agency on the particular subject. 

As a corporation can speak only through the 
mouths of its agents, their declarations or admis¬ 
sions as to past transactions will be admissible in 
evidence against the corporation, provided it was 
within the scope of their office or agency to make 
declarations or admissions on the jiarticular sub¬ 
ject.^* Authority to make admissions as to past 
events is not inferred from the powers of a gen¬ 
eral agent to superintend the company’s business.^* 
Declarations and admissions must have been made 
in connection with the business of the corporation 
committed to the particular officer or agent; oth¬ 
erwise they are only hearsay and have no effect up¬ 
on the corporation.'*'^ A report or narrative of past 
events which occurred before the cause of action, 
made by an officer or agent, where it is not shown 
that the corporation adopted or affirmed the report, 
will not bind the latter;'** such a declaration is 
merely hearsay testimony.^* 

§ 1071. - Declarations and Admissions by 

Particular Officers or Agents 

Whether a corporation Is bound by the representa¬ 
tions or admissions of particular officers depends on 
whether such officer or agent when making such state¬ 
ment was acting in behalf of the corporation within the 
scope of his authority. 

A president of a corporation has incidental au¬ 
thority to make declarations and admissions bind¬ 
ing upon his corporation, in matters which are with- 


poration v. Edsar. 177 So. 766, 181 
Miss. 486. 

Xepreaenting' self only 

Where an offl<-er or agent professes 
to represent only himself in a par¬ 
ticular transaction, the corporation Is 
not bound by any of his admissions 
or declaration.^.—^Winchester v. Bal¬ 
timore, etc., R. Co., 4 Md. 231. 

Unanthorlsed stateineiits of opin¬ 
ion by corporate ofneers will not 
modify the <'ompany’H contractual ob¬ 
ligations.—Cowles V. Morris & Co.. 
242 Ill.App. 548, affirmed 161 N.E. 
150, 330 111. 11. 

87. Iowa.—Adams v. Iowa Gas & 
Electric Co., 203 N.W. 229, 200 

Iowa 782, opinion corn-cied on re¬ 
hearing 206 N.W. 229, 200 Towa 782. 
Mass.—^Eastern Advertising Co v. K. 
L. Patch Co.. 127 N.E. 516, 236 
Mass. 580. 

aa Ten.—^Hackney Mfg. Co. v. Ce- 


lum, Civ.App., 189 S.W. 988, affirm¬ 
ed, ('om App., 221 S.W. 677. 

89. Iowa—Walters v. Iowa Electric 
Co., 212 N.W 886, 203 Iowa 467. 
14a C.J. p 475 note 98. 

40. Ohio.—Bradford Belting Co. v. 
Gibson, 67 N.E. 888. 68 Ohio St. 
442. 

14a C.J. p 475 note 99. 

41. Ala.—Hall v. Mobile, etc., R. Co.. 
58 Ala. 10. 

4i8. Mo.—Williams v. Christian F'e- 
male College, 29 Mo 250, 77 Am. 
D. 569. 

43. Del.—Eastern Shore Public Serv¬ 
ice Co. V. Town of Seaford, 2 A 2d 
265, sustaining Town of Seaford 
V. Eastern Shore Public Service 
Co., 2 A.2d 258, appeal dismissed 
Eastern Shore Public Service Co. 
V. Town of Seaford, 59 S.Ct. 483. 
rehearing denied 59 S.Ct. 689. 

14a C.J. p 475 note 4. 

608 


44. Ga.—Sizer v. Melton. 68 S.E 
1055, 129 Ga. 143 

14a C.J. p 475 note 5. 

45. (’olo—Bingel v. Brown, 96 P. 
449, 4.3 Colo 281. 

14a C.J. p 476 note 6. 

4i6. Mo —Malecek v. Tower Grove, 
etc., R. Co., 57 Mo 17. 

N.C.—Smith v. North Carolina R. Co., 
68 N.C. 107. 

14a C.J. p 476 note 7. 

47. Kan.—Atchison, etc, R. Co. v. 
Osborn, 51 P. 286, 68 Kan. 768 

14a C.J. p 476 notes 8. 9. 

4Bh Ga.—Carroll v East Tennessee, 
etc., R. Co.. 10 S.E. 163. 82 Ga. 
462, 6 L.R.A. 214. 

Kan.—Walker v. O’Connell, 62 P. 894, 
59 Kan. 306. 

14a C.J. p 476 note 10. 

48. Kan.—Tennis v. Rapid-Transit 
R. Co.. 25 P. 876. 46 Kan. 503. 

14a C.J. p 476 note 11. 
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in the scope of his ordinary duties;®® but, declara¬ 
tions concerning matters which are not within the 
scope of the ordinary duties of a president are not 
binding on the corporation.All admissions, in 
order to be admissible, must be made as part of a 
transaction in which the president was authorized 
to represent the corporation, and must not exceed 
the authority vested in him.®2 Where the president 
has authority to perform duties other than the ordi¬ 
nary duties of a president, admissions and declara¬ 
tions made in the performance of these will be bind¬ 
ing on the corporation.®3 An admission made by a 
former president of the corporation after he has 
ceased to hold office is not binding on the corpora¬ 
tion, at least where such admission may benefit him 
at the expense of the corporation.®^ 


Vice president. TTie title of vice president docs 
not imply authority to make admission for a corpo¬ 
ration,®® but, if he is authorized to perform special 
acts in connection with the business of the corpo¬ 
ration,®® or is clothed with ostensible authority to 
bind the corporation by his statements,®'^ the com¬ 
pany may be bound. 

Secretary or treasurer. The secretary or treas¬ 
urer of a corporation cannot bind it by declarations 
or admissions unless they accompany the doing of 
some authorized act.®® A secretary has no implied 
authority to acknowledge the indebtedness of his 
corporation.®® Where a board of directors per¬ 
mits its secretary to manage the business of the 
corporation, all admissions and declarations made 
in the performance of his authorized duties arc 


50. Ain —Milnrr Land (’’n v Hous¬ 
ton. 142 So. 410, 225 Ala 223 
Tal.—Houck v. Geru-rnl Devnlopmont 
Co., 17 R2d 10.30, 128 Cal App 623 
Tex —Valley Plumbing & Supply Co 
V. B. F (Soodrieh Kuliher Co., Civ 
App., 296 SW 661. 

Va—Title Ins. Co of Kichmond v. 

Howell, 164 SK 387. 158 Va 713 
Wash.—IMalt \ Hradner (Vi, 230 P 
633. 131 Wash 573 
14a (M, p 476 note 12 

Bladlac on mecaaflor in offlee 

Voluntary statements mado by 
president of rorporalion before .‘un*- 
e(>.Hsor took nfllee are bindinic on .sue- 
et-ssor and must stand.—Title ln.s. 
<\) of Ub'hniond v. Howell. 164 SK 
387. 158 Va 713 

Lease 

<1) The corporation may be bmind 
bv the representations of its pr«*s1- 
dent in ncKotialinp a lease executed 
in the usual course of busiiu-ss — 
Uolmes V. Turners Falls Lumber Co, 
23 N.F. 305, 150 Mass. 535. 6 1...K.A. 
283. 

(2) This is particularly true where 
the president is also Kenernl man¬ 
ager of the corporation.—Whitcomb 
V Indianapoli.s Traction & Terminal 

116 N-K. 444, 64 Ind.App. 605. 

(3) It Is not bound, however, by 
his representations concernlnif a 
lease involving an amount of such 
mat^nliude that it could not be said 
to be executed within the usual 
course of busine.Ms and w'lthin the 
scope of his authority—Sloneman v 
Fox Film Corporation, Mass., 4 N.E. 
2d 63, 107 A.L.U. 989. 

Incomplete repreeentation 

ITnmailcd and undelivered letter, 
containini? statement that one cor¬ 
poration was subsidiary of another, 
siirncd by president of latter, did not 
estop denial of such relationship.— 
Smith V. Henry Knight & Son, 277 S. 
W. 290, 211 Ky. 111. 

19 C.J.S.-39 


Particnlar deelaratlone or admlesions 
construed 

Ky.—V. Kan.sas Free Pair 
Ass’n, 185 P. 893, 105 Kan. 600, 8 
A.L.U. 478. 

Tex.—Ladies' Benev. Soc. of Beau¬ 
mont V. Mapnolia Ometery Co, 
Civ App., 268 SW 198, affirmed. 
Com App., 288 S W. 812 

51. Mas.s —Stoncman v Fox Film 
Corporation, 4 N.K 2d 63. 107 AL.ll. 
989. 

14a C J. p 476 note 13. 

52. Mass.--Sloneman v. Fox Film 
Corporation, supra. 

14a C..1. p 476 note 14, p 477 note 15. 

53. Mich—Lasier v Appleton Land, 
etc, Co., 90 NW. 322, 130 Mich. 
58S. 

14a C ,T. p 477 note 16 

Power under authority to contract 

Where the president has implied 
power to bind the corporation by 
contracts in its ordinary business it 
will bo pre.sumed that he has au¬ 
thority to make admissions as to 
matters pertaininir to its ordinary 
business which will be binding upon 
it —Balfour v Fresno Canal, etc., Co., 
55 F. 1062, 123 Cal. 395—14a C.J P 
477 note 17 

54. X.Y.—Scheuer v. Atlantic Mill¬ 
ing Sales Corporation, 187 N.Y.S. 
497. 

55. Ha—Sizer v. Melton, 68 S.K 
1055, 129 Ga. 143. 

Mass —Robinson v. Fitchburg, etc., 
K. Co., 7 Gray 92. 

N ( .— Underwood v. Germania L 
Ins. Co., 67 SE. 587, 152 N.C. 274. 
14a C.J. p 477 note 18. 

56b Ky.—Empire Coal Min Co. v 
Empire Coal Co., 210 S.W. 474. 183 
Ky. 699. 

14a C J. p 477 note 20 

57. Ky.—Shields Const. Co. v. Cow¬ 
an, 109 S.W.2d 585. 270 Ky. 173. 
14a C.J. p 477 note 21. 
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Authority in absence of president 

If a vice president is acting in the 
absence of the president in the busi- 
n{*s.s of the corporation, the company 
may be bound 

Ga—Sizer v Melton, 58 S.E 1055, 
129 Ga 143 

Ill.—Vincent v Soper . Lumber Co.. 
113 Ill App 463. 

Mass—Robin.son v Fitchburg, etc., 
H. Co., 7 Gray 92. 

14a C J. p 477 note 19. 

58. Mo.—Sharon v. Kansas City 
Granite & Monument Co., App., 125 
S.W 2d 95'♦ 

14a C J. p 477 note 22, p 478 note 25. 
Secretary and general manager 

statement of secretary and general 
manager of company holding city 
franchise, which \vas made while ne¬ 
gotiating for a new' franchise, that 
the then existing franchise W'as about 
to expire, was within the scope of his 
authority and u part of the res gestae 
of the transai'tion and w'a.s binding 
on the company—Eastern Shore Pub¬ 
lic Serv'jce Co v Town of Seaford. 
Del., 2 A.2d 265, sustaining Tow'n of 
Seaford v. Eastern Shore Public 
Service Co, 2 A 2d 25S. appoal dis¬ 
missed Ka.«itern Shore Public Service 
Co. v. Tow'n of Seaford. 59 S.Ct. 483, 
rehearing denied 59 S.Ct. 589. 
Sepresentatlon in statutory certifi¬ 
cate 

In view of remedial process of 
statute providing for attachment of 
shares of a corporation for share¬ 
holder’s debt, and that the secretary 
shall furnish a certihcate specify'lng 
the number of debtor's shares, the 
representation in the offl<*er’s certifi¬ 
cate is that of the corporation.—Du 
t^oley v. Wilkenda Land Co, 123 A. 
265. 100 Conn. 255. 

59. Ill.—Sears v. Illinois We.sleyan 
Univ., 28 III. 183. 

Pa.—Lehighton Bldg., etc.. Assoc, v. 

Walck, 22 PaDisl. 1033. 

14a C.J. p 478 note 23. 
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binding on the corporation.®® The general duty of 
the treasurer of a corporation is to collect, receive, 
hold and disburse the funds, and, unless specially 
empowered to bind the corporation by admissions 
and declarations, his-statements will not bind the 
corporation.®! 

General manager, A representation by the cor¬ 
poration’s general manager is binding on the corpo¬ 
ration if made within the apparent scope of his au¬ 
thority, unless the party receiving it and acting up¬ 
on it knew it to be false, or had reason to believe 
or siisjicct that it was false.®2 

Subordinate corporate officers. The declarations 
and admissions of subordinate corporate agents are 
binding on a corporation when made in connection 
with the particular business intrusted to them.®2 
So, if a subordinate corporate agent is held out to 
the public as possessing authority to bind his corpo¬ 
ration in certain transactions, his admissions in con¬ 
nection with these transactions will be binding on 
the corporation.®^ On the other hand, declarations 
or representations by subordinate corjmrate agents 
are binding -on the corporation only when made 
within the scope of their employment,®® as inci¬ 
dental to the duties which they are authorized to 


perform,®® and admissions or declarations of an 
agent made while in the furtherance of his own 
private ends do not affect the corpora!ion.®‘l^ 

Directors, The declarations of a single director 
will not bind the corporation, unless in addition to 
his office of director he is holding some office or ex¬ 
ercising some agency under the corporation,®® and 
statements incidental to the performance of such 
agency will bind the corporation.®® Such declara¬ 
tions, to be even evidentiary against the corpora¬ 
tion, must ordinarily be made at a meeting of the 
board.'^® The statements of a minority of the di¬ 
rectors as directors merely are not binding on the 
corporation, as the acts of minority directors are 
not the acts of the corporation.*^! 

§ 1072. - Declarations and Admissions by 

Individual Stockholders 

Unless acting as authorized agents, individual stock¬ 
holders may not bind the company by their declarations 
or admissions. 

The declarations or admissions of individual 
stockholders are not binding upon the corporation, 
unless made while acting as agents of the corpora- 

lion.’^2 


9. Manner of Exe(!utinq Authority 


§ 1073. In General 

The general rules of agency are applicable to the 
manner in which a corporate officer or agent may execute 
his authority. 

The general principles of agency apply to the 


manner in which a corporate officer or agent may 
execute his authority,*^2 ^nd where power is given 
in general terms to manage the corporate affairs 
and to make and execute all contracts to carry out 
the corporate objects and purposes, in any way and 


00. S.C.—Hutchison v. Rock IIJll 
Real Eat., etc., Co., 43 S.E. 295, 65 
S.C. 45. 

61. Vt.—Hardwick Sav. Rank, etc., 
Co. V Drenan, 48 A. 645, 72 Vt. 
438. 

14a C.J. p 478 note 26. 

66. W.Va.—Hartley v. Ault Wooden- 
ware Co., 97 SE. 137, 82 VV.Va. 780. 

63. Ala.—Farmers’ Union Ware¬ 
house Co. V. Rarnett Bros, 137 So. 
176, 223 Ala 435-—Jerome H. Sheip. 
Inc., V. Baer, 97 So. 698, 210 Ala. 
231. 

Mont.—Oscarson v. Grain Growers' 
Ass’n, 277 P 14. 84 Mont. 521. 

Tex.—Keystijue Pipe & Supply Co. v. 

Milner, Civ.App , 6 S.W.2d 771. 
l'4a C.J. p 478 note 33. 

This is 60 , not on the ground of 
express authority given to the agent 
to make the statement, but on the 
ground that, as to the particular 
matter for which the agent is ap¬ 
pointed, he stands in the place of the 
corporation and whatever he says 


about that matter is the declaration 

of the corporation. 

Hawaii.—Scott v Haw'aiian Tobacco 
Plantation, Ltd.. 21 Hawaii 493. 

N.Y.—Spelman v. Fisher Iron Co., 56 
Barb 161—Sharp v. New York, 40 
Barb. 266. 25 How.Pr. 389. 

14a C.J. p 479 note 35. 

64. Wyo—Seaman v. Big Horn Ca¬ 
nal Ass'n, 213 P. 938, 29 Wyo, 391. 

14a C.J. p 479 note 36. 

05. U.S.—In re Gold, C.C.A.N.J.. 93 

F.2d 67C. 

N’.J.—Pennsylvania-Reading Seashore 
Lines v. Unit Const Co, 186 A. 445, 
14 N.J.Misc. 542, reversed on other 
grounds 189 A. 376, 117 N.J.Law 
494. 

14a C..r. p 479 notes 33, 38. 

66. Colo.—National F. Ins. Co. v. 
Denver Cons. Electric Co., 63 P. 
949, 16 ColoApp. 86. 

Conn.—Toll Bridge Co. v. Betsworth, 
30 Conn. 380. 

14a C.J. p 479 note 34. 

67. Conn.—^Western Realty, etc., Co. 
V. Haase, 63 A. 861, 75 Conn. 436. 
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68 . Neb.—Smith v. Bankers N/it 
Life Ins. Co., 265 N W. 546, 130 
Nob. 552 

Tex —Daughtry v. Blanket Slate 
Bank, Civ.App., 60 S.W 2d 272 — 
Cannei Coal Co. v. Luna, Civ.App., 
144 S.W. 721. 

14a C.J. p 478 notes 26, 28, 29. 

09. Conn.—Hartford Bridge Co. v. 
Granger, 4 Conn. 142 

14a C.J. p 478 note 27 

70. Mich.—p€*ek v. Detroit Novelty 
Works, 29 Mich. 313 

14a C.J. P 478 notes 30, 31. 

7X. Tenn—Jones v. lUimters’ Bank, 
9 Heisk. 456. 

72. Ky.—Covington, etc., R. Co v. 
Bowler's Heirs, 9 Bush 468. 

Pa.—MacBrine-McAdams Realty Co . 
to Use of McAdams, v. Morris, 196 
A. 611, 129 Pa.Super. 604. 

14a C.J. p 479 note 39. 

73. Va.—Augsburg Land, etc., Co. 
V. Pepper, 27 S.E. 807, 95 Va. 92. 

Manner of execution of agent's au¬ 
thority generally see Agency S9 
121-133. 
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manner which may be deemed proper, it is not 
necessary that such power be exercised in any par¬ 
ticular mode.^^ However, where a particular mode 
of executing^ authority to do a particular act or 
make a particular contract is prescribed, such as 
by statute, charter or resolution of the stockholders, 
such m(xie must be followed in order to render the 
act or contract binding on the corporation;*^® and 
a person dealing with an officer or agent is bound 
to know at his peril that an act done or contract 
made by such officer or agent is done or made in 
the manner prescribed by statute or charter;^® but 
he is not bound to know of private restrictions or 
limitations in this regard, such as those contained 
in a by-law of which he has no knowledgc.^^ A re¬ 
striction requiring a certaui officer to execute in a 
certain manner contracts executed or issued by the 
corporation merely provides for written contracts 
when executed or issued by the corporation, and 
does not restrict such officer’s power to enter into 
oral contracts.*^* 

Joint or several agents. Where authority to do 
a particular act or make a particular contract is 
given to two or more officers jointly, if such act is 
done or such contract made by one, or any number 
less than all of them, it is not binding on the cor¬ 
poration.*^^ W'here the agent consists of a board 
or committee, unless there is a provision requiring 
the participation of all the members thereof,®® if 
they arc all present at a meeting at which action is 


8 1074 

taken® 1 a concurrence or vote of a majority is suf¬ 
ficient to bind the corporation,® 2 but not a minority, 
or only one of them;®® and where special meetings 
of the board of directors may be called at any time 
by the president or by a majority of the board, if 
•such a majority meets at the instance of the presi¬ 
dent and the absent director, and enter into and 
sign a contract, the contract is the contract of the 
company.®^ 

§ 1074. Formal Execution 

Under general principles of agency, an Instrument, to 
be binding on the corporation, must be executed in such 
manner as to show It to be the oorporation’s act; oth¬ 
erwise It will bind the individual ofheer or agent. 

In accordance with the general principles of 
agency, as discussed in Agency §§ 127-132, in order 
to bind the corporation, a contract or other instru¬ 
ment entered into by an officer or agent must be 
executed in such a manner as to show on its face 
that it is the act of the corporation, that is, that it 
was the intention of the parties to bind the corpo¬ 
ration and not the officer or agent individually.®® 
Such intention must be gathered from the whole 
transaction or instrument,®® and it is sufficient if 
it appears either in the body of the instrument or 
in the form of the signature.®*^ If the body of the 
instrument clearly shows an intention to bind the 
corporation, and not the officer or agent, the form 
of the signature is immaterial,®® even though it 


74. Cal—I’lxley v. Western i»a<’ U 
Co. .la Crtl Isa. 91 Ain.l). 623 
Mieh.— Kiireka Iron, ete,. VVoiks v, 
Flresimhnn, 27 NW r»24, 60 Mieh. 

ns 2 

7B. Mass—Mnleolm v Travelers’ 
Ins Co.. 175 SK 477, 275 Mass. 
190. 

14a C.J. p 479 note 43. 

76. Ky.—Craycraft v. Selvage, 10 
nu.sh 696 

77 . in—Wait \ .Smith, 92 Ill. 386, 
14a CJ. p 479 notes 45. 16 

7a Cal.—Freyberg v I-os Angeles 
llrewing Co, S8 P. 378, 4 Cal App. 
403. 

14a C J. p 479 note 47. 

79. U.S.—Barnes v. Red Bayou Oil 

Co.. C.C A 271 F. 297. 

14a C.J. p 479 note 50. 

All parties necessary 

Where the charter declares that a 
certain business might be transacted 
by the president and a certain num¬ 
ber of the directors, the president 
cannot lawfully transact such busi¬ 
ness without the presence and con¬ 
currence of the requisite number of 
directors.—Manderson v. Commer¬ 
cial Bank. 28 Pa. 270. 
sa Mass.—Young v. Canada, etc.. 


SS. Co., 97 N.K 1098, 211 Mass. 
453. 

11a C.J. p 479 note 51. 

81. Mass.—Y^oung \. t^’anada, A. & 
P S. S. Co., 97 NB. 1098. 211 Mass. 
453. 

Wash—Young v. Sohenck, 116 P. 

588, 64 Wash 90. 

14a C.J. p 479 note 52. 

82. Wash.—Young v. Schenck, 116 
P. 5R8. 64 Wash. 90. 

14a C J. p 480 note 53. 

Subsequent concurrence valid 

The dating and signing of a con¬ 
tract Ijy one of the officers required 
to execute it, before the resolution 
authorizing the contract is passed, 
does not affect the validity of the 
contract if the other officer does not 
sign it until after the resolution is 
passed —Carroll v. Cone, 40 Barb. 
220, affirmed 41 N.Y. 226. 

83. Me.—Adams v. Hill, 16 Me. 215. 
Ha C.J. p 480 note 54. 

84. Wash.—Fox v. Seattle Contract 
Copper Co., 168 P. 185, 98 Wash. 
657 

85. Or.—Rowley v. Hager, 127 P. 
36, 63 Or. 246. 

14a C.J. p 480 note 69. 

611 


86. Ala.—Bank of Tallassee v. Jor¬ 
dan, 74 So. 936. 199 Ala 374. 

Mo.—Bry.son v. Johnson County, 13 
S.W. 239, 100 Mo. 76 

87. Ill—Sec DoughtTty v. Beoklen- 
herg, 206 III App 491 

Mo --Sebastian County Coal & Min¬ 
ing Co. V. Mayer, 274 S.W. 770, 310 
Mo. 104. 

14a C.J. p 480 note 61. 

Use of word “we»» 

Where an agent uses the phrase 
“we bind ourst'lves” in reference to 
corporate business, “we” is construed 
to mean the corporation.—Anthony 
V. American Glu<*ose Co., 41 N.E. 23, 
146 N.Y. 407. 

88. (la.—Oglesby Grocery Co. v. 
Puyallup & Sumner Fruit Grow'- 
ers’ Cunning Co., 118 S.E. 64. 28 
Ga App. 790. 

Ill—See Dougherty v. Becklenberg, 
205 lll.App. 491. 

Kan.—Harris v. Fielding. 199 I’. 467, 
109 Kan. 491. 

N Y.—O. J. Gude Co. v. Kestenbaum. 

165 N.Y.S. 364. 

14a C.J. p 480 note 62. 

Abbravlatlons 

Indorsements of checks by a cor¬ 
poration’s secretary are all m effect 
in the name of payee corporation by 
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is signed by the officer or agent in his individual there was an intention to bind it, but is made with 

name,*® or is in the form of an individual under- the officers,®® or with stockholders,®® in their indi¬ 
taking,®® especially where such officer is the presi- vidual capacities, even though the corporation gets 

dent and secretary, or general manager, and owner the benefit of the contract.®^ Unless the intention 

of practically all the stock,®^ and where the corpo- to bind the corporation is manifest, the fact that the 

ration receives the benefit of the contract,®^ and officer executing the instrument adds his official des- 

where the other party knows and relies on the fact ignation after his signature is not sufficient to make 

that the contract is being made on behalf of the the instrument binding upon the corporation; it is 

corporation, which is the real party m interest.®® binding on the officer personally,®* especially in the 

Generally, if a person bargains with a corporation absence of any showing of corporate existence,®® or 

through its representative officers, the inference is that the corporation was capable of making the par- 

that he intends to look to the corporation, and not ticular contract,^ or where the contract is express- 

to the officers individually, for performance.®^ ly made on the credit of the officer.® 

Contracts binding individuals, A contract is not Real party in interest. Even though an officer 
binding on the corporation but on the officers or is personally liable on an instrument executed in 

agents individually, where it is not signed by such his own name, the corporation, when discovered, 

corporation, or it does not otherwise appear that may also be held liable as the real party in interest.® 

10. KiOHTS ACQUifiED BY CORPORATION 


§ 1075. In General 

In accordance with general agency principles, a cor¬ 
poration is entitled to enforce all rights accruing under 
a contract entered Into by its authorized officer or agent. 

As in case of an agency for a natural person, as 
shown in Agency §§ 275-282, where an authorized 
officer or agent enters into a contract within the 
scope of his authority, in the name or on behalf 
of the corporation, the corporation acquires and is 
entitled to enforce in its own name all the rights 


against the other contracting party which accrue 
under such contract.^ Thus a corporation may 
maintain an action on a written contract through¬ 
out the body of which it is mentioned as one of the 
contracting parties, although it is signed by its 
agent individually, without words to indicate that he 
signs as agent,® or although it is not named or men¬ 
tioned in the contract by its corporate name, if it 
is described therein by a name which is aiqilicable 
to, and intended for, it, and it is in truth one of the 


Its secretary, althouf^h in some, 
“Company” is abbreviated to "Co.,” 
and "Secretary” to "Secy,” or "Sec.” 
—Snnta Manna Co. v. Canadian Hank 
of Commerce, Cal., ur»4 F. 3‘Jl, 165 C 
C.A. 611, afflrminff. T>.C., 342 F, 142, 
certiorari denied 3!) S.Ct. 493, 250 U. 
S. 643, 64 L Ed. 1186. 

89. Cal.—Rauer v. Fernando Nelson 
& Sons. 200 P. 809, 53 Cal.App. 695. 
14a C.J. p 480 note 63. 

90l U.S.—American I'reservers’ 

Trust V. Taylor Mfg. Co., C.C.Mo., 
46 F. 152. 

91. Cal.—McCormick Saeltzer Co. v. 
Grizzly Creek Lumber Co., 240 P. 
32. 74 Cal.App. 278—-Swartz V. 

Burr. 185 P. 411, 43 Cal.App. 442. 
14a C.J. p 480 note 65. 

98. TI.S—American Pre.Mervers’ 

Trust V Ta.vlor Mfg. Co., C.C.Mo., 
46 F. 152. 

93b La.—Field v. Cooks, 16 La.Ann. 
153. 

94b Minn.—Towers v. Stevens Cattle 
Co . 86 N.W. 88, 83 Minn. 243. 

14a C.J. p 481 note 67. 

98. Ark.—Roetzel v. Adams. 61 S. 
W.2d 695, 697, 187 Ark. 688, quot¬ 
ing Corpiip JUrli. 


Conn.—Morfiran v. Siffal, 157 A. 412, 
114 Conn 39 
14u C.J. p 481 note 69. 

96. Ark.—Itoetzel v. Adams. 61 S 
W.2d 695, 697. 187 Ark. 688, quot¬ 
ing Corpus Jtirls. 

14a C.J. p 481 note 70. 

Sole stockliolder 

The owner of all the stock of a 
corporation is personally liable on 
a contract, aiftned by her in her in¬ 
dividual capacity, requiring the cor¬ 
poration to pay a stated sum of 
money.—Timmonds v. Wilbur, Mo., 
260 S.W. 1004, reversinfiT Daly v. Wil¬ 
bur, 236 S.W. 671, 209 Mo.App. 54. 

97. Ark.—Roetzel v. Adams, 61 S. 
W.2d 695, 697. 187 Ark. 688. quot¬ 
ing Corpns Juris. 

14a C.J. p 481 note 71. 

9eb Wash.—Gavazza v. Plummer. 
101 P. 370. 63 Wash. 14. 42 L.R.A.. 
N.S.. 1. 

14a C.J. p 481 note 72. 

99. Iowa.—Woodbury v. Blair, 18 
Iowa 672. 

1. Iowa.—Woodbury v. Blair, supra. 
Mich.—Knickerbocker v. Wilcox, 47 
N.W. 123, 83 Mich. 200. 21 Am.S.R. 
595. 

14a C.J. p 481 note 74. 
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2. Me—Maine Red Granite Co. \ 
York. 36 A. 1011, 89 Me 54. 

3. Ariz—McKee’.s Cash Store \ 
Otero, 171 P. 910. 19 Ariz. 418. 

14a C J. p 481 note 76 

4 . Me.—Ticonic- Bridge v. Moor, 13 
Me. 240. 

I4a C J p 482 note 78. 

Valid althongli authorisation lacking 

Where an ofllcer makes certain 
purchases for the corporation, the 
title to the thing purchased vests in 
the corporation immediately on com¬ 
pletion of the sale, and e\en though 
the purchase In behalf of the corpo¬ 
ration is void for want of formal 
authorization title will not vest in 
the officer individually, and a suh- 
sequont purchaser from him, with 
knowledge of the facts, acquires no 
better title than he had. and ac¬ 
quires no rights as against the cor¬ 
poration, even though the purchase 
for the corporation was ultra vires, 
contrary to public policy, and illegal. 
—Manchester St. R. Co. v. Williams, 
52 A. 461, 71 N.H. 312—14a C.J. P 
482 notes 81-84. 

5. Mass.—Lamson, etc., Mfg. Co. v. 
Russell, ll2 Mass. 387. 

14a C.J. p 482 note 79. 
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contracting parties.* Acts of corporate officers in 
excess of powers conferred upon them are not nec¬ 
essarily ultra vires the corporation, but may be 
within the corporate powers, and the corporation 
may maintain a suit in its name to recover any 
resultant loss.^ 

§ 1076. Under Unauthorized Contract 

A corporation In the abience of ratification acquiree 
no rights under an unauthorized contract. 

Where a contract is unauthorized, the corporation 
acquires no rights thereunder; it is not binding on 
the corporation, and hence, in the absence of rati¬ 
fication, is not binding on the other party.* How¬ 
ever, where property is delivered under a contract 


of sale which is not binding on the corporation, be¬ 
cause of its being entered into unauthorizedly, if 
the purchaser is unable to return the property the 
corporation may hold it liable on an implied prom¬ 
ise to pay therefor at the sale price.® 

§ 1077. Recovery of Money Paid 

In the absence of fraud or mistake of fact, a cor¬ 
poration cannot recover money paid out under a contract 
made by an officer or agent. 

Where money has been paid out under a contract 
made by an officer or agent, it cannot, in the ab¬ 
sence of fraud, be recovered by the corporation, al¬ 
though the amount paid is unconscionable;^® but 
it may recover payments which it has made under 
a mistake of fact.^i 


11. Notice to Officer or Agent as Affecting Corporation 


§ 1078. In General 

A corporation can acquire knowledge or notice only 
through its officers and agents, and is charged with 
knowledge of all material facts of which they acquire 
knowledge while acting in the course of their employment 
and within the scope of their authority, even though 
they do not in fact communicate it. 

A corporation can acquire knowledge or receive 
notice only through its officers and agents,^® and 


hence the rule, stated in Agency § 262, holding a 
principal, in case of a natural person, bound by no¬ 
tice to his agent is particularly applicable to corpo¬ 
rations.^® The general rule is that the corpora¬ 
tion is affected or charged with knowledge of all 
material facts of which its officer or agent receives 
notice or acquires knowledge while acting in the 
course of his employment and within the scope of 
his authority,even though the officer or agent 


6. Mas*- —Shawmut Sufrar Hi-finiriK 
Co V Hampdon Mut. Ins. Co, 12 
Gray 640. 

SC—South Carolina In.s. Co. v 
Smith, 20 S.C.L. 5S0 
14a C.J p 482 note 80. 

7. Tenn.—Charles A Hill 8c Co v. 
Belmont Heijrhls Baptist Church, 
69 S.W.2d 612. 17 Tenn.App 603 

8. Tex.—American Brewing Ah.soc, 

V. Go.ssett, CIv.App., 107 SW 367. 
Vo right to convert profits 

Lack of authority of president of 
corporation to bind latter in con¬ 
tract with officers, to Hnanee pur¬ 
chase of oil on their nccouiit, did not 
authorize corporation to convert 
profits thereunder hclonKiiig lo of¬ 
ficers.—Lange Soap Co. v. Ward, 
Tex.Civ.App., 269 S.W. 851 

8. Wis.—Calteaux v. Mueller, 78 N. 

W. 1082, 102 Wis. 526. 

14a C.J. p 482 note 87. 

10. U.S.—Bassiek v. .flStna Explo¬ 
sives Co., DC.NY.. 246 F. 974. 

14a C.J. p 482 note 89. 

11. Tex.—Planters’ Oil Co v. Guar¬ 
anty State Bank, Civ.App., 188 S. 
W. 38. 

14a C.J. p 482 note 90. 

18. Ala.—Tennessee Coal Iron & R. 
Co. V. Pope, 107 So. 735, 21 Ala. 
Ajpp. 183, certiorari denied 107 So. 
736. 214 Ala. 383. 


Cal—Snyder v. Securitj-First Nat 
Bank of Los Angeles, App, 88 P. 
2d 760. 

Ga—South Georgia Trust Co. v. 
Crandall, 170 S K. 333, 47 Ga.App. 
328. 

Hawaii.—Henry Waterhouse Trust 
Co V. House Ins Co. of Hawaii, 27 
Hawaii 572. 

Iowa—State v. One Certain Buick 
Sedan, 229 N W. 173, 209 Iowa 791. 
La—Buisson v. I’otts, 156 So. 4f>8, 
180 La. 330, affirming, App,, 151 So. 
97. 

Miss.—First Nat Bank v. C. W. Lee- 
ton & Bro., 95 So. 445, 131 Miss 
324. 

Mont.—Daly v. Swift & Co., 300 P. 
266, 90 Mont 52—Maki v. Ana¬ 
conda Copper Mining Co., 2S7 P. 
170, 87 Mont. 314. 

K.J —Hercules I'owdcr Co. v. Nieral- 
ko, 173 A. 606, 113 N.J.Law 195, 
affirmed 176 A. 198, 114 N-.I-Law 
264. 

N.Y.—Menchor v. Richards, 9 N.Y.S 
2d 990, 256 App.Div. 280. reargii- 
menl denied 11 N.Y.S.2d 667. 

Okl —Operators Royalty & Producing 
Co. V. Greene, 49 P.2d 499, 173 Okl. 
388. 

S.D.—Strain v. Mekvold, 257 N.W. 
50. 

Utah.—Mary Jane Stevens Co. v. 
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First Nat. Bldg. Co., 57 P.2d 1009, 
89 Utah 456 

14a C J. p 482 note 92, p 487 note 23. 
Notice to promoters as affecting cor¬ 
poration see § 126 supra. 
Knowledge of friends of officers is 
not notice to corporation—American 
Cyanamid Co. v. Wilson & Toomer 
Fertilizer Co.. C C A Fla , 51 F 2d 665 
13. Nev.—Strohecker v. Mutual 

Building 8c Loan A.ss’n of Las Ve¬ 
gas, 34 P2d 1076. 1077. 55 Nev. 
350, quoting Corpus Juris. 

SC—t'^itizens’ Bank v Heyward, 133 
S.E. 709, 135 S.C. 190, rehearing 
denied 142 S.E 651, 144 S.C. 365, 
concurring opinion of Featherstone 
and Shipp, Circuit Judges. 

14a C.J. p 482 note 94. 

Corporation as lender; knowledge of 
usury 

While individual lender is not af¬ 
fected by act of his agent in charg¬ 
ing usury, unless he has knowledge 
of It or receives some benefit from 
It, “the rule is different in the case 
of a < orporation, which cannot act 
or acquire knowledge except through 
its officers and agents ’’—New York 
Mortg. Co. V. Garflnkle. 247 N Y S. 
313, 315, 231 AppPiv. 327, amended 
on other grounds 247 .N.Y.S 317, 232 
App.Div. 716, and aftirnied New York 
Mortg. Co. V. Garttnkel, 179 N E. 33, 
258 N.Y. 5. 

14k U.S.—Maryland Casualty Co. v. 
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does not in fact communicate his knowledge to the 
corporation through its other officers or agents,or 
its board of directors.^® There is, of course, no 


occasion for the imputation of notice through an 
agent where the corporation has been given ex¬ 
press noticc.i^ 


Tulsa Industrial Loan & Invest¬ 
ment Co. C.C.A.Okl., 83 P.2d 14. 

106 A.L.R. 529—Duplex Envelope 
Co. V. Denominational Envelope 
Co., CC.A.Va., 80 F.2d 170—Won¬ 
der Bakeries Co. v. U. S., Ct.Cl., 6 
F.Supp. 228—Westinghouso Elec¬ 
tric & Mfg. Co. V. Formica Insulii- 
tion Co., C.C.A Ohio, 288 P. 830. 
certiorari irranted 44 S.Ct. 6, 263 
tJ.S. 692, 68 L.Ed. 509, and af¬ 
firmed 45 S.Ct. 117, 266 U.S. 342. 
69 L..Ed. 316. 

Ala.—Alabama Power Co. v. Smith. 
155 So. 601, 229 Ala. 105—Alabama 
Power Co. v. McIntosh, 122 So. 
677, 219 Ala. 546—Tennessee Coal, j 
Iron & R. Co. v. Pope, 107 So 735, 
21 A1a.App. 183, certiorari denied 

107 So. 736, 214 Ala. 383. 

Ark.—W. T. Rawleigh Co. v. Moore, 
56 S.W.2d 63. 186 Ark. 671—Bunk 
of Iloxie V. Meriwether, 265 S.W. 
642. 166 Ark. 39. 

Cal.—Sanders v MaftiH, 70 P.2d 169. 

9 Cal.2d 145—Verder v. American 
Loan Soc., 32 P.2d 1081, 1 Cal.2d 
17—Snyder v. Security-First Nat, 
Bank of Los Angreles, App., 88 P. 
2d 760—Morton v. Albers Bros 
Milling: Co.. 276 P. 383, 98 Cal App. 
75—Offeman v. Robertson-Cole 
Studio.s, 251 P. 830, 80 Cal.App 1— 
Live Oak Cemetery Ass’n v. Adam¬ 
son, 288 P. 29, 106 Cal.App., Supp., 
783. 

Conn.—Meader v. Trout Brook Ice 
& Feed Co., 114 A. 668, 96 Conn. 
454. 

Hawaii.—Henry Waterhouse Trust 
Co. V. House Ins. Co. of Hawaii, 
27 Hawaii 572. 

Idaho.—New Eng:1and Nat. Bank of 
Kansas City v Hubbell, 238 P. 
308. 41 Idaho 129 

Iowa.—White v. Oul.shall, 238 N.W. 
909, 213 Iowa 401. 

Kan.—Prescott. Wright, Snider Co. 
V. City of Cherryvale, 4 I*.2d 457, 
134 Kan. 53. 

Ky —Warfield Natural Oas Co. v. 
Anderson, 61 S W.2d 27, 249 Ky. 
586—Enterprise Foundry & Ma¬ 
chine Works V. Miners’ Elkhorn 
Coal Co., 45 SW2d 470, 241 Ky. 
779—Kentucky By-Product Coal 
Co. V (::hne. 265 S.W. 306. 204 Ky. 
731—Union Gas & Oil Co. v. 
Wright. 255 S.W. 697, 200 Ky. 791 
—Arnett v. Stephens. 261 S.W. 947, 
199 Ky. 730 

La.—Standard Motors Finance Co. v. 
Yellow Bayou Gin & IManting Co.. 

1 La.App. 424. 

Mass.—Guthrie v. J. J. Newberry Co., 

8 N.E.2d 774. 

Miss.—Hawkins Hardware Co. v. 

Crews, Miss., 169 So 767. 

Mo.—Kregain v. Blake, 239 S.W. 495, 
499, 292 Mo. 498, citing Corpus Ju¬ 


ris—Virginia C. Mining, Milling & 
Smelting Co. v. Clayton, 233 S.W. 
215. 

Mont.—^Daly v. Swift & Co., 300 P. 
265, 90 Mont. 52. 

Nev.—Strohecker v. Mutual Building 
& Loan Ass’n of Las Vegas, 34 P. 
2d 1076, 1077, 55 Nev. 350, quot¬ 
ing Corpus Juris. 

N.J.—Hollingsworth v. Lederer, 4 
A.2d 291, 297, 125 N.J.Eq. 193. 
quoting Corpus Juris, affirmed 4 
A.2d 300, 125 N.J.Eq. 193—Hercules 
Powder Co. v. Nieratko, 173 A. 
606. 113 N.J.Law 195, affirmed 176 
A. 198, 114 N..l.Law 264. 

N.y.—In re Brown’s Will, 169 N.E. 
612, 252 N.Y. 366, modifying In re 
Brown’s BxT, 226 N.Y.S. 1, 130 
Misc. 865, and modifying In re 
Brown’s Estate, 232 N Y.S. 371, 225 
App.Div. 769—^New York Mortg. Co. 
V. Garflnkle. 247 N Y.S. 813, 231 
App.Div. 327, amended on other 
grounds 247 N.Y S. 317, 232 App. 
Dlv. 716, and affirmed New York 
Mortg. Co. V. Garflnkel, 179 N E 
33, 258 N.Y. 6—Rocky River De¬ 
velopment Co V. Oerman-American 
Brewing Co.. 184 N.Y.S. 166, 193 
App.Div. 197, appeal dismissed 130 
N.E 906, 230 N.Y. 690. 

N.D —Dawson Farmers’ Elevator Co. 

V. Opp, 223 N.W. 350, 57 N.D 598. 
Ohio.—Jackson v. Nelsonvllle Foun¬ 
dry & Mach. Co., 6 Ohio App. 171. 
Okl.—Operators Royalty & Pr<iduc- 
Ing (3o. V. Greene, 49 P.2d 499, 502. 
173 Okl. 388. citing Corpus Juris. 
Or.—Fleishhacker \. Portland News 
Pub. Co., 77 P.2d 141, 158 Or. 476. 
Tex.—Waggoner v. Herring-Showers 
Lumber Co„ 40 S W 2d 1, 120 Tex. 
606, reversing, Civ.App, 288 S.W. 
260—Dixon v. U S. Fidelity & 
Guaranty Co., Civ’^App., 293 S.W. 
291—City Nat. Bank of l>ecatur v. 
Greene. Civ.App, 279 S.W 89.3— 
North Texas Oil & Refining Co. v. 
Standard Tank Car Co., Civ.App., 
249 S.W. 263 

Utah.—Mary Jane Stevens Co. v. 
First Nat. Bldg. Co., 67 l\2d 1099, 
89 Utah 456. 

Va.—Bath Hardwood Lumber Co. v. 
Back Creek Mountain Corporation. 
125 S.E, 213, 140 Va. 280. 

W.Va—Princeton Power Co. v. Har¬ 
dy. 137 SE. 362, 103 W.Va. 329. 
14a C.J. p 482 note 95, p 485 note 3. 
Knowledge acquired outside scope of 
authority or employment sec 99 
1081"1082 infra. 

Buie is hosed on duty of agent to 
communicate his knowledge to his 
principal.—Murray Co. v. Dobbs, Tex. 
Civ.App., 66 S.W.2d 2,33. 

Mutters within opporent authority 

(1) Knowledge of matters within 
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apparent scope of agent's authority 
is Imputable to his corporate prin¬ 
cipal. 

Ark.—A. J. Chestnut Co. v. Hargrave, 

7 S.W.2d 800, 177 Ark. 683. 

N.Y.— W. H. Brown & Bro. Co. of 
New York v. Chase Brass & Copper 
Co., 6 N.Y.S.2d 40. 

Or.—Flelshhacker v. Portland News 
Pub. Co., 77 P.2d 141, 168 Or. 476. 

(2) An agent’s knowledge of his 
own acts within apparent scope of his 
authority is imputable to his corpo¬ 
rate principal.—^Farmers* Sav. Bank 
of Murray v. Planters’ Terminal Ele¬ 
vator Co. of Des Moines, 204 N.W. 298, 
200 Iowa 434. 

15. Kan.—^Prescott, Wright, Snider 
Co. V. City of Cherryvale, 4 P.2d 
457, 134 Kan. 53. 

Ky.—Kentucky By-Product Coal Co. 
V. Cline, 265 S.W. 306, 204 Ky. 7.31 
—Arnett v. Stephens, 251 S W. 947, 
199 Ky. 730. 

Nev.—Strohecker v. Mutual Building 
& Loan Ass’n of Las Vegas. 34 T*. 
2d 1076, 1077, 55 Nev. 350. quoting 

Corpus Juris. 

N J.—Hollingsworth v Lederer, 4 A. 
2d 291, 297, 125 N J Eq 19.3. quot¬ 
ing Corpus Juris, and affirmed 4 A. 
2d 300, 126 N.J.Eq. 193. 

Okl—Operators Royalty & Produc¬ 
ing (V V. Greene, 49 I’.2d 499, 502, 
173 Okl. .388, citing Corpus Juris. 
Or—Flelshhacker v I’ortland News 
I’ub. Co., 77 P.2d 141, 158 Or. 476. 
Tex.—North Texas Oil & Refining 
Co. V. Standard Tank Car Co., Civ. 
App., 249 S.W’. 253. 

14a C.J. p 484 note 96. 

Presumption of disclosure 

(1) “The general rule is well es¬ 
tablished that so Jong as an officer 
or* agent of the corporation acts 
within the scope of his authority, in 
good faith, the presumption is that 
he disclosed to his principal all facts 
within hiB knowledge.”—Wilcox v. 
Dillard, Tex.Civ.App., 3 S.W’.2d 607, 
512, error refused. 

(2) “It is presumed in law that 
such facts will be disclosed to the 
principal.”—Maryland Casualty Co. v. 
Tulsa Industrial Loan & Investment 
Co.. C.C.A.Okl.. 83 F.2d 14. 16. 105 
A.L.R. 629. 

16. U.S.—Paul Steam System Co. v. 
Paul. C.C.Mass.. 129 F. 757. 

Ind.—Sunnyside C?oaI, etc., Co. v. 
Reitz. 39 N.E. 541, 43 N.E. 46, 14 
Ind.App. 478. 

14a C.J. p 484 note 96 [a], p 485 note 

8 [a], 

17. Ala.—^W. T. Rawleigh Co. v. 
Phillips, 167 So. 271, 232 Ala. 124. 
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The imputation of knowlcdg^e or notice of fapts 
to support a ratification of an unauthorized act or 
contract is discussed in § 1015 supra. 

§ 1079. Application to Particular Officers or 
Agents or Members 

a. In general 

b. Directors 

c. Stockholders 

a. In General 

Whether notice to a particular officer or agent la 
notice to the corporation is determined, not by rank or 
title, but by the duties assigned and the authority and 
obligations associated therewith. 

It has been said that the test to be applied in de¬ 


termining whether notice to a particular officer or 
agent is notice to the corporation does not look to 
rank or title, but to the duties assigned and the 
authority and obligations which went with that as¬ 
signment, 

The general rule, stated in § 1078 supra, that a 
corporation is charged with knowledge acquired by 
an officer or agent while acting in his official or 
representative character, as to any material matter 
within the scope of his authority, has been applied 
to knowledge acquired by the president,^® the pres¬ 
ident together with other persons,20 the vice pres¬ 
ident,2^ the secretary,22 the assistant secretary,23 
the treasurer,24 the secretary-treasurer,25 the prin¬ 
cipal officers,20 the managing officers,27 the general 


18. Conn.—Lane v. United Kloc. h & 

W. Co.. 92 A. 88 Conn 670. 

Vt.—Pellon V. Connertlcut General 
Life In.s. Co., 168 A. 701, 105 Vt. 
608. 

"Notice to every employee of a 
corporation would not be held notice 
1o the employer."—In re Offlcshy's 
E:state, 216 Ill.App. 94. 98. 

19. Ark.—Graham Bros. Co. v. Gal¬ 
loway VV’oman's College. 81 S \V 2d 
887. 190 Ark. 692. 

Cal.—Off»*man v. Kobortson-Cole Stu¬ 
dios. 251 1». 880. SO CalApp 1— 
Jan Wai v. Smith-ltiddell Co. 202 
I» 062. 5.5 Cal.App 59 
Colo—Kingdom of Gilpin Mine.s v 
McNeill. 291 P. 1036. 88 Colo 44 
Ind—Scynriour Improvement Co v 
Viking Sprinkler Co, 161 N K. 889. 
87 Ind App. 179. 

La—National Park Bank v. (’’oncor- 
dia Land & Timber Co, 105 So. 
234. 159 La 86. 

Md.—William Panzer & Cu v. West¬ 
ern Maryland By. Co, 165 A. 463, 
164 M(1. 448. 

Mans.—Silver v. Kohorts Garage, 134 
N.K. 610, 240 Mass. 571 
Mi.ss —Kirat Nat. Bank v C W. Lee- 
ton & Uro., 96 So. 415. 181 Miss 
324 

Mo.—Marley v. Norman’s Land & 
Mfg. Co.. 232 SW. 704. 289 Mo. 221. 
Okl.—Tlnley v. Ammerman, 299 P. 
918, 150 Okl. 216. 

Tex —Shear Co. v. Wilson, Com.App , 
292 S.W. 531, afllrining in part and 
reversing in part, Wilson v. Shear 
Co., Civ.App., 284 S.W 654, motion 
overruled, Shear Co v. Wilson, 
Com.App., 294 S.W. 843—Wilcox v. 
Dillard, Civ.App., 3 S.W 2d 607, 
error refused—Parks v. Schoell- 
kopf Co., Civ.App.. 230 S W. 704. 
Utah.—Crompton v. JonsOn, 1 l*.2d 
242, 78 Utah 66. 

Va.—Horne v. Holley, 188 S.K. 169, 
169 Va. 234. 

Wls.—Joachim v. Wisconsin Dental 
Clinic, 261 N.W. 746, 219 Wis. 36. 
14a C.J. P 484 note 87. 


Notice of particular facts 

(1) Terms of employment contract. 
—OfPeman v. Roberlson-Cole Studios, 
251 P 880, 80 Cal.App. 1. 

(2) Trade secret belonging to an¬ 
other.—Radium Remedies Co. v. 
WcLss. 217 NW. 339, 173 Minn 342. 

(3) Fraud in grantor’s pro<‘urement 
of title to property conveyed to cor¬ 
poration.—Enid Bank A* Trust Co v. 
Wetzel, 43 P.2d 708, 171 Okl 547. 

(4) Third party’s violation of Bulk 
Sales Law.—New First Nat. Bank v 
Light, 244 NW 369. 60 SD 337. 

(5) Other particular facts see 14a 
C.J. p 484 note 97 fb]. 

Nnowledge held not imputable 

Uncommunicated knowledge of cor¬ 
poration’s trade secrets, acquired by 
president of competing company, was 
not latter’s knowledge —Homer v 
Crown Cork & Seal Co. of Baltimore 
City. 141 A. 425. 155 Md 66 

20 . PreeldeBt, manager, and major¬ 
ity stockholder 

Cal—Dahnej-John.ston Oil Corpora¬ 
tion v. Walden, 62 P.2d 237, 4 Cal. 
2d 637 

Preeldent, treasurer, and sole stock¬ 
holder 

U.S.—In re Super Trading Co., C.C.A. 
N.Y., 22 F.2d 480. 

President, all stockholders, and di¬ 
rectors 

N.Y—Richmond Hill Realty Co. v. 
East Richmond Hill Land Co., 285 
N V.S. 424, 246 App Div. 301. 
President and controlling stockliolder 
N.J —Todd v. Exeter Land Co., 143 A 
128, 103 N.J.Eq. 268, reversed on 
other grounds 146 A. 303, 104 N.J 
Eq. 431. 

21. IT.S —In re Manufacturing Lum¬ 
bermen's Underwriters, D.C.Mo., 18 
F.Supp. 114. 

Cal.—City of Los Angeles v. Watter- 
son, 48 P.2d 87. 8 Cal.App.2d 331. 
Ind.—Hoosier Lumber Co. v. Spear, 
189 N.E. 633. 99 Ind.App. 632. 

Md.— ^Abuc Trading & Sales Corpora¬ 
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tion V. Jennings. 135 A. 166, 161 
Md 392. 

N.J —Hollingsworth v Lederer, 4 A. 
2d 291, 125 N J.Eq. 193. affirmed 
4 A.2d 300, 125 N J Eq. 193. 

14a C J. p 484 note 98 
▼ice president and general manager 
DC—Fidelity Storage Co v Kings¬ 
bury, 79 F.2d 705, 65 App DC 69. 
reversing and modif>ing 76 F.2d 
978. 64 App DC. 208 

22. Ind —Sevmour Improvement Co 
V. Viking Sprinkler Co., 161 N.E. 
389, 87 Ind.App. 179 

N Y —Charles W. Schreiber Travel 
Bureau v. Standard Surety d- Casu¬ 
alty Co. of New York, 269 N.Y.S. 
804. 240 App Div 279. 

14a CJ. p 484 note 99. 

2S. Mo —Trust Co. of St Louis 
County V l*h(rnix Ins. Co of Hart¬ 
ford. Conn., 210 S \\. 9S, 201 Mo. 
App. 223. 

24. Ohio—Quigley v. Cleveland 
El<‘etric Ilbiminat iiig Co., 170 N.E. 
885. 34 Ohio App 233 

Or—Fidelity Sec Corjioration v. 
Briigmim, 1 B 2d 131, 75 A.L R. 
1333, 137 Or. 3S. 

14a C.J. p 4S4 nol»> 1. 

Knowledge of treasurer, president, 
and sole stockholder imputed to cor¬ 
poration.—In re Super Trading Co., 
C.C.A.N.Y., 22 F.2d 480. 

25. U S.-—U S v. fiatuloff Bros., C. 
C.A.N.Y.. 79 F.2d 846 

Ind —Hoosier Lumber Co. v. Spear, 
189 N.E. 633, 99 Ind.App. 532. 
Miss.—Hawkins Hardware Co. v. 

Crews, 169 So. 767. 

Ohio.—Jackson v. Nelsonville Foun¬ 
dry & Mach. Co, 6 Ohio App. 171. 

23. Colo.—Mayer Oil Co v Scbiiepf, 
69 P.2d 776. 100 Colo. 578 

Tt‘X—Burns v Veriln.s Oil Co, Civ. 
App., 230 S.W. 410. 

27. Mont.—Daly v Sw ift & Co., 300 
P. 266, 90 Mont 52 

“Foreman” held not “managing of- 

floer” BO as to render his knowledge 
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or managing agent,** an officer having full and ex¬ 
clusive control of the management of the corpora¬ 
tion,29 and various other officers or agents.2® 

Notice to a mere serifant or clerk, or other sub¬ 
ordinate employee, will not be regarded as notice to 
ihe corporation,21 unless he stands in such a rela¬ 
tion to it or to the fact communicated that it is his 
duty to communicate it to his superiors.22 

b. Directors 

A corporation is chargeabie with knowiedge or notice 
possessed by, or communicated to, the directors when 
assembled as a board, or given to an individual director 


officially for the purpose of being communicated to the 
board, or acquired by a director while acting officially or 
In a representative capacity, but not with Knowledge ac¬ 
quired by a director while not acting officially. 

A corporation is charged with knowledge regard¬ 
ing any matter on which it is required to act, where 
such knowledge is communicated to, or possessed 
by, the directors when assembled as a board,23 or, 
it has been held, where notice is given to each 
member but, as a general rule, notice to a di¬ 
rector, or knowledge acquired by him individually, 
and not while acting officially as a member of the 
board, in the business of the corporation, is not 
to be regarded as notice to the corporation,25 un- 


imputablp to plaintiff under defend¬ 
ant's by-laws.—Tide Water Oil Oo. v 
American S S. Owners Mut. l^rotee- 
tion & Indemnity Ass’n, 28l N.Y.S. 
729, 156 Misc. 367. 

28. Mo.—Scrivner v. American Car 
& Foundry Co.. 50 S.W.2d 1001, 330 
Mo. 408. 

14a C.J. p 484 note 2. 

Manager, president, and majority 
Btockbolder 

Cal.—Oabney-Johnston Oil Corpora¬ 
tion V. Walden. 52 P.2d 237, 4 Cal. 
2d 637. 

Oeneral manager and vice president 

D.C.—Fidelity Storajre Co. v. Klrijjs- 
bury, 79 F 2d 705, 65 AppD<\ 69, 
reversing and modifying 76 F.2d 
978, 64 App D.C. 208. 

Blstrict sales manager 
N.M —Texas Co v. Dickson, 47 P. 
2d 899, 39 N.M. 371. 

89. Md.--AI)uc Trading & Sales Cor¬ 
poration V. Jennings, 136 A. 166, 
151 Md. 392. 

aOu Knowledge of particnlar officers 
or agents * 

(1) Building manager.—Mary Jane 
Stevens Co v. First Nat. Bldg. Co., 
57 P.2d 1099, 89 Utah 456. 

(2) Foreman.—Venne v. Damrow 
Bros. Co.. 212 N.W. 796, 192 Wis. 249 

(3) Local agent or manager. 

Ky.—^Unlon Gas & Oil Co. v. Wright, 
255 S.W. 697, 200 Ky 791. 

Tex.—Campbell Paint & Varnish Co. 
V. Ladd Furniture & Carpet (?o., 
Civ.App., 83 S.W.2d 1095, error di.s- 
missed. 

(4) Marine superintendent.—The 
Veslri-s, 1) C S.Y., 60 F 2d 273. 

(5) Sales and credit manager.— 
Murray Co v. Dobbs, Tex.Civ.App., 
56 S.W.2d 233. 

(6) Traveling salesman.—^Williams 
v, Penick-Hughes Co., Tex.Civ.App., 
36 S.W.2d 1060—14a C.J. p 485 note 3 
[c]. 

(7) Vice principal.—Fort Worth 
Elevators Co. v. Bussell, 70 SW.2d 
397, 123 Tex. 128, reversing, Civ.App., 
28 S.W.2d 320. 


(8) Other officers or agents see 14a 
C.J. p 485 note 3 fa]. 

31. La.—Huisson v. Potts, 156 So. 
408, 180 La. 330. affirming, App., 
151 So. 97—Triangle Mach. Co. v. 
Dutton & Adams, 127 So. 54, 13 La. 
App 14. 

Vt —Pellon v. Connecticut General 
Life Ins. Co.. 168 A. 701, 105 Vt. 
508. 

14a C J. p 485 note 4. 

Collector 

Ill—in re Oglesby's Estate, 215 Ill. 
App, 94. 

32. Ky.—Union Gas & Oil Co v 
Wright, 255 S.W. 697. 200 Ky. 791. 

Vt.—I'ellon v. Connecticut General 
Life Ins. Co., 168 A. 701, 706, 105 
Vt. 508, citing Corpus Juris. 

14a C.J. p 48.5 note 5. 

Particular persons 

(1) “Employees.” 

U.S.—Texas Co. v. Rosenthal-Brown 
Fur Co., DC La., 12 F 2d 297, af¬ 
firmed, CC.A., 16 F.2d 1022, certio¬ 
rari denied 47 S Ct. 658, 274 U.S. 
746, 71 LRd. 1327. 

Arlz.—Arizona Live,stock Co. V. 

Washington, 8 4 r.2d 588. 

(2) Girl who w'as only person in 
charge of office.— Twomfily v. Fram¬ 
ingham Gas, Fuel & Power Co., 142 
N.E. 828. 248 Mass. 53. 

(3) Janitor.—imnlea v. R. D. A. 
Realty Co.. 17 N.E.2d 707. 

(4) Other person.^ see 14a C.J. P 
485 notes 3 fb], 5 fa]. 

Kotice to rsoeiviug department held 
notice to corporation, where notice 
properly mailed to general office was 
sent to such department, receiving 
department being under duty to com¬ 
municate notice.—Hand & Johnson 
Tug Line v. Canada S. S. Lines, C.C. 
A.Ghio, 281 F. 779. 

Duty of reporting held performed 
Ill.—Greer v. Shell Petroleum Cor¬ 
poration, 281 Ill.App. 238. 

33. U.S.—Mechanics* Bank v. Seton, 
D.C., 1 Pet. 299, 7 L.Ed. 152. 

14a C.J. p 485 note 7. 

Knowledge of ‘‘directors” imputed 
to corporation. — Pontiac Packing Co. 
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V. Hancock. 241 N.W. 268. 257 Mich 
45 

Knowledge of directors, president, 
and all stockholders imputed to the 
corporation.—Richmond Hill Realty 
(?o. V. East Richmond Hill Land Co.. 
285 N.Y.S. 424, 246 App.Div. 301. 

Where director and his wife con- 
stitnte majority of )>oard and corpo¬ 
ration can be said to be his creature, 
his knowledge of invalidity of con- 
vt‘ynnce to <‘orporntion is imputable 
to it.—Treat v. Schmidt, 193 P. 666, 
69 Colo. 190. 

34. Colo.—Henrie v. Greenlees, 208 
P. 468. 71 Colo 528 

35. Ky.—Skaggs v. Big Sandy Cotn- 
mercinl Bank, 54 S VV.2d 650, 246 
Ky. 157 

NH—Poirier v. E.-isl Coast Realty 
Co., 152 A. 612, 84 N H. 461. 

Utah.—Western S<*c*urities Co. v. Sil¬ 
ver King Consol. Mining Co. of 
Utah, 192 I*. 664. 57 Utah 88. 

W. Va.—Mack Rt-ally Co. v. Berkley 
Hardware & Supply Co., 148 S E 
122, 107 W Va 290. 

14a C J. p 486 note 10. 

Season for rule 

“Otherwise, corporations w'ould In¬ 
cur the same liability for the unoffi¬ 
cial acts of directors that partner¬ 
ships do fur the acts of partneo-s: 
and corporate business would be sub¬ 
jected oftentimes to extraordinary 
confusion and hazards. Carry the 
proposition, that notici* to a director 
is notice to the bank, to its logica* 
si'quenee, and a corporation might 
be made responsible for all the 
frauds and all the negligences, per¬ 
taining to its business, of any and 
all its directors not officially em¬ 
ployed. Any one director would have 
us much power as all the directors.” 
—Fairfield Sav. Bank v. Chase. 72 
Me. 226, 227, 39 Am.R. 319. 

Knowledge by less than majority 
of board will not amount to notice to 
corporation. 

Ky.—Lyne v. Kentucky Bank, 6 J.J. 
Marsh. 545. 

N.H.—Edelstone v. Salmon Falls Mfg. 
Co., 150 A. 645, 84 N.H. 315. 
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less he communicates it to the board or to some of¬ 
ficer entitled to receive it, whose knowledge would 
affect the corporation with notice of it,36 or unless 
the director having knowledge which he ought to 
and can communicate to his codirectors acts as a 
member of the board on the matter affected there- 
by.37 

The corporation, however, is charged with knowl¬ 
edge or notice which is given to a director officially 
and for the purpose of being communicated by him 
to the board or which he acquires or possesses 
while acting officially or in a representative capac¬ 
ity, in the transaction of the business of the com- 
pany.36 

c. Stockholders 

Notice to a stockholder of a fact which he la not 
under a special duty of communicating to the corporation 
is not notice to it. unless he owns all the stock, or is 
acting for it. as officer or agent, in the matter. Notice 
to all the stockholders is imputable to the corporation. 

A Stockholder is not, in his mere character as 
such, an agent of, or in privity with, the corpora¬ 
tion, but is a stranger to it, and hence notice to 
him of a fact which he is not under a special duty 
of communicating to the corporation is not notice 
to the corporation,^® unless he owns and controls 


all, or virtually all, the stock,or particularly, at 
least, where he is also an officer.^2 Where, howev¬ 
er, a stockholder or corporator is an officer or agent 
of the corporation and in that capacity has knowl¬ 
edge relating to the matter in which he is acting for 
it, such knowledge is imputable to the corpora¬ 
tion and notice or knowledge acquired by all the 
corporators or stockholders is also imputable.^^ 

§ 1080. Notice to One of Several Officers or 
Agents 

Notice to one of two agents of equal authority is no¬ 
tice to the corporation; but the knowledge of less than a 
majority of a committee is not imputable to it. Notice 
to an agent whose knowledge would not affect the com¬ 
pany may be imputed if communicated by him to the 
officer or agent under duty to take action. 

It has been held that where a corporation has 
two agents of equal power and authority, notice to 
one is constructive notice to the other, and therefore 
notice to the corporation.^^ However, where the 
-corporation appoints a committee to act as its agent, 
the knowledge of less than a majority of the com- 
mrttee is not imputable to the committee or the cor¬ 
poration.^® 

Notice to an agent whose knowledge would not 
afTect the company may become notice to the com¬ 


ae. Ky—Skapr^R v. Bij? Sandv Com- 
morcial Bank, 54 S W 2d 650. 246 
K> 157. 

14a C.T. p 4Rfi note 10. 

37. Mo.—Homo BldK . c*t<*, Assoc v. 
Barrolt, 141 S.W^ 723, 160 MoApp 
164. 

14a CJ. p 486 note 11. 

S&owledffe of director not aoting* 

on matter affected and not prf.s»mt at 
mcetinfp of board held not imputable 
to corporation, where such knowledge 
was acquired before he became a di¬ 
rector.—Gardiner v. Kqultable OfRce 
Bldff. Corporation, C.C.A.N.T., 273 F. 
441, 17 A.L.R. 431. 

38. N.C.—Anthony v. Jeffresa, 90 S. 
E. 414, 172 NC. 378. 

14a C.J. p 486 note 12. 

38. U.S.—Irvins: Twist Co v State 
Bankers' Financial Corporation, I) 
C.N.Y, 40 P"2d 88 

N H.—Poirier v. East Coast Realty 
Co., 152 A. 612. 84 N ft. 461. 

14a C.J. p 486 note 13. 

Xnowlsdffe of dlBlnterested direc¬ 
tors as to terms of contract offered 
to corporation "srave the same notice 
and information to the . . . cor¬ 

poration that would be given by the 
knowledge of any other directors of 
the corporation."—Lake View No 2 
Oil Co. V. White, 226 P. 816, 818. 66 
Cal.App. 677. 

44k U.S.—American Cyanamid Co. v. 
Wilson & Toomer Fertilizer Co., C. 


CAFla, 51 F.2d 665- Whittle \ 
Vanderbilt Min, et< . ('o . C C Cal., 
83 F 48. 

Md—'William Panzer & Co v. We.«it- 
ern Maryland Ry Co., 165 A 463, 
164 Md 448 

N H —Poirier v. East Coast Realty 
Co, 152 A. 612, 84 N H 461. 

NP—Daw'son Farmers’ Elevator Co 
V Opp, 223 X\V. 350. r>7 NP SOS 

14 CJ p 57 note 44—14a C J. p 486 
note 1 i. 

41. Del —-Tn re Acadiu Dairies, 13.5 
A. 846, 15 Pel.Ch. 248. 

Ky.—Kentucky Harlan Coal Co. v 
Harlan Gas Coal Co , 53 S W 2d 538, 
245 Ky. 234—Jame.s v. Stokes, 261 
S.W. 868. 203 Ky. 127. 

14a O.J. p 486 note 16. 

43. U.S.—In re Super Trading Co., 
C.C.AN.Y., 22 P.2d 480 

Cal.—Dabney-Johnston Oil Corpora¬ 
tion v. Walden, 62 P.2d 237, 4 Cal 
2d 637. 

Iowa.—Kenwood Lumber Co. v. Arm- 
.strong, 208* NW. 371. 201 Iowa 888 

N.J.—Todd v. Exeter Land Co., 143 
A 428, 103 N.J.Eq. 268. reversed on 
other grounds 146 A. 303, 104 N.J 
Eq. 431. 

S.C.—Piedmont Press Ass'n v. Record 
Pub. Co.. 152 S.B. 721. 156 SC 43. 
followed in Spartanburg Hernld- 
Journal Co. v. La Varre, 152 S E 
728. 155 S.C 426. 

But knowledge of person who ow'ns 

ninety per cent of stock and is also 
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president and director has been held 
not imputable to corporation, then* 
being no merger of corporate and in¬ 
dividual identity—William Panzer & 
Co \ Western Maryland Ry Co., 16.5 
A. 463, 164 Md 448. 

43. N D.—Dawson Farmer.*?’ Elevator 
Co V. Opp, 223 XW. 360, 57 N.P 
598. 

11a C.J p 487 note 17 

44. TT S.—Simmons Creek Coal Co. v, 
Doran, W Va, 12 S.Ct. 239. 142 U 
S 417, 35 LEd 1063 

14a C.J. p 486 note 15 

Knowledge of stockholders and oth¬ 
ers 

(1) All stockholders, directors, and 
president—Richmond Hill Realty Co. 

V. East Richmond Hill Land Co., 28.5 
N Y.S. 424, 246 App Piv. 301. 

(2) All incorporators and direc¬ 
tors—Broad & Lackawanna Realty 
Co. V Breitung, 146 N.E. 915, 239 N 
Y. 154, reversing 201 N.Y.S. 888, 207 
App Piv 810. 

(3) All incorporators and president 
— Simmons Creek Coal Co. v. Doran. 

W. Va., 12 S.Ct. 239, 142 U.S. 417. 35 
LEd. 1063. 

45. Tenn —McConnell v. Sprouse, 13 
Tenn.App. 291 

14a C.J. p 4S7 nolo IS. 

46. N.H.—Edelstone v. Salmon Falls 
Mfg. Co.. 150 A. 545, 84 N.H. 315. 
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pany, if such agent communicates it to the officer 
or agent whose duty it is to take action concerning- 
it^T 

§ 1081. Character of Knowledge or Notice 

Under most authorities, a corporation may be bound 
by constructive notice to its officers or agent. As a 
general rule, notice to an officer or agent is Imputable to 
the corporation only where the matter to which it relates 
is within the scope of his authority and is possessed by 
him in his representative capacity, and he couid reason¬ 
ably be expected to act on the knowledge or communicate 
it to the corporation. A corporation has the composite 
knowledge of its several officers or agents. 

Notice to an officer or agent is notice to the cor¬ 
poration only where the matter with reference to 
which notice is given or acquired is within the 


scope of his authority and has some direct connec¬ 
tion with his agency, and the notice or knowledge 
comes to, or is possessed by, him in his official or 
representative capacity,^* and where the officer or 
agent in the line of his duty ought, and could rea¬ 
sonably be expected, to act on the knowledge or 
communicate it to the corporation and hence 
the corporation is not affected with knowledge 
which the officer or agent acquires while not acting 
within his authority, or which relates to matters 
not within the scope of his authority.®® In a few 
cases, however, the corporation has been held 
chargeable with the knowledge of particular offi¬ 
cers of facts incident to transactions entered into 
by them on behalf of the corjioration but without 
authority.®^ 


47. Tia.—Trijmjjrlc* Mafh Co. v. Dut¬ 
ton & Adams, ]27 So. 54. 13 Da. 
App. 14. 

14a C.J. p 4S7 note 19. 
Communication of notice by director 
to board of directors or proi»er of¬ 
ficer see .supra § 1079 b 

Notice by servant, to superintend¬ 
ent and foreman of corporation, of 
danwrerous character of its machin¬ 
ery, 18 notice to company, application 
of rule that notice to fellow serv¬ 
ant IS not binding? not bemi^ practi¬ 
cable in <aso of corporation repre¬ 
senting many stockholders—Patter¬ 
son V. Pittsburg, etc., U. Co., 76 Pa. 
3W, 18 Am.H. 412. 

48. U.S.—Solow V. General Motors 
Truck Co., C C.A N V., 64 F 2d 105, 
certiorari denied 54 S Ct 48, 290 U. 
S. 629, 78 LEd. 547—Commercial 
Casualty ln.s. Co. v. Fruin-Colnon 
Contractlngr Co, C.C.A.Mo., 32 F.2d 
425. 

Ala.—Lawrence v. Tennessee Valley 
Bank. 141 So 664, 224 Ala. G92— 
Bank of Florala v. American Nat. 
Bank of Pensacola, 75 So. 310, 199 
Ala. 659 

Cal.—Sn.vder v. Security-First Nat. 
Bank of Los Angeles, App., 88 P. 
2d 760. 

Ga—Georgia Power Co. v. Kinard, 
170 S.E. (588. 47 Ga.App. 483. 

Ky.—Warfield Natural Gas Co. v. 
Anderson, 61 S W.2d 27, 249 Ky. 
586—Skaggs v Big Sandy Commer¬ 
cial Bank, 54 S W 2d 650, 246 Ky. 
157—^Arnett v. Stephens. 261 S.W. 
947, 199 Ky 730. 

Mo.—Simpson Adv. S. Co. v. Manu¬ 
facturers’ & Merchants' Ass’n, 51 
S.W'.2d 1019, 1021. 330 Mo 1049, cit¬ 
ing Corpus Juris —Kregain v. 

Blake, 239 S.W. 495, 292 Mo. 498— 
St. Louis & St. Charles Bridge Co. 
V. Union Electric Light & Power 
Co., 268 S.W. 404, 408, 216 Mo.App. 
385, citing Corpus Juris. 

N.Y.—Corrigan v. Bobbs-Merrlll Co., 
126 N.E. 260, 228 N.Y. 68. 10 A.L.R. 


662, reversing 169 N.Y.S. 1089. 182 
App.DIv. 919. 

N.C.—Cheek v. Squires, 168 S.E. 198, 
200 N.C 661. 

N.D —Dawson Farmers’ Elevator Co. 

V. Opp, 223 NW 350. 57 N.D. 698. 
Tex.—^Adkins-Polk Co. v. Pate, Civ. 
App., 11 S.W 2d 654--Wllson v. 
Shear Co., Civ.App., 28-4 S W. 664. 
affirmed in part and reversed in 
part on other grounds Shear Co. v. 
Wilson, Com App., 292 S W. 631, 
motion overruled 294 S W. 843. 

Va.—Rudolph v. Farmers’ Supply Co., 
108 S.E, 638, 131 Va. 305. 

14a C.J. p 487 note 20. 

Knowledge acquired In private ca¬ 
pacity see infra § 1082. 

**A corporation ... Is not af¬ 
fected by notice which comes to the 
agent or officer, unless such knowl¬ 
edge was acquired while In the tran.s- 
action of the business of his princi¬ 
pal.”—Sessums v. Citizens’ Nat. 
Bank, Tex.Civ.App., 72 S.W.2d 403, 
404. 

49. Mo.—St, Louis & St. Charles 
Bridge Co. v. Union Electric Light 
& Power Co., 268 S.W. 404, 408, 216 
Mo.App. 385, citing Corpus Juris. 

N C.—Check v. Squires, 158 S.E. 198. 

200 N.C. 661. 

14a C.J. p 487 note 21. 

Knowledge of officer or agent ad¬ 
versely interested see { 1084 infra. 

50. U.S.—National Carbon Co. v. 
Bankers' Mortg, Co. of Topeka, 
Kan., C.C.A.Kan., 77 P.2d 614—So¬ 
low V. General Motors Truck Co., 
C.C.A.N,Y., 64 F.2d 106, certiorari 
denied 64 S.Ct. 48, 290 U.S. 629, 78 
L.Ed. 547—G. Robitzek & Bro. v. 
Davis. C.C.A.N.Y., 296 F. 107. 

Cal.—Bourne v. Root, 13 P.2d 1066, 
125 Cal.App. 461. 

Ga.—Georgia Power Co. v. Kinard, 
170 S.E. 688, 47 Ga.App. 483. 

Ill.—United Disposal & Recovery Co. 
V. Industrial Commission, 126 N.E. 
183. 291 111. 480. 

Ky.—Warfield Natural Gas Co. v. An¬ 
derson, 61 S.W.2d 27, 249 Ky. 586 
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—Skaggs V. Big Sandy Commercial 
Bank, 54 S.W.2d 650, 246 Ky 157— 
Uatlift V. Kentucky & West Vir¬ 
ginia Power Co., 22 S.W.2d 620. 232 
Ky. 262—Citizens’ Development Co 
v. Kypawva Oil Co., 229 S.W. 88. 
191 Ky. 183. 

Md--William Danzer & Co. v. We.st- 
ern Maryland Ry. Co, 166 A 463. 
164 Md. 448 

N H.—Poirier v Ea.st Coast Realty 
Co., 152 A. 612. 84 N.H. 461 

N.Y.—Credit Alliance Corporation v 
Sheridan Theatre Co.. 14‘) N 
837. 241 NY 216. reversing 206 N. 
YS. 389, 210 App.Div. 599. which 
reversed 202 N Y S. 217, 121 Misc. 
656—Corrigan v Bobhs-Merrlll Co.. 
126 N.E. 260, 228 NY 58, 10 A L R 
662, reversing 169 N.Y.S. 1089. 182 
AppDiv. 919—U. H. Printing & 
Lithograph Co. v. Powers. 200 N.Y. 
S. 674, 20G App.Div. 114—Tide Wa¬ 
ter Oil Co. V. American S S. Own¬ 
ers Mut. Protection and Indemnity 
Ass’n, 281 N.Y.S. 729. 156 Misc. 
367—Norwegian-Amerlcan Securi¬ 
ties Corporation v. Schenstrom, 207 
N.Y.S. 163. 124 Misc. 235. 

Okl.—Maryland Casualty Co. v. First 
State Bank of Dewar, 223 P. 701, 
101 Okl. 71. 

Pa.—Campbell v. Latona Building & 
Loan Ass'n, 92 Pa.Super. 436. 

Utah.—Van Dyke’s Food Store v. In¬ 
dependent Coal & Coke Co., 34 1*. 
2d 706, 84 Utah 95. 

Va.—Rudolph v. Farmers* Supply 
Co.. 108 S.E. 638, 131 Va. 305. 

W.Va.—Mack Realty Co. v. Beckloy 
Hardware & Supply Co., 148 S.E. 
122, 107 W.Va. 290. 

Wls.—First Nat. Bank v. Okerstrom. 
220 N.W. 177, 196 Wis. 391. 

14a C.J. p 487 note 22. 

51. President 

Cal.—^Pan-American Bank of Califor¬ 
nia V. Crawford. 291 P. 220, 108 
Cal.App. 1. ' 

Oa.—Burch v. Old Nat. Bank & Trust 
Co.. 150 S.E. 461, 40 Ga.App. 497. 
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Constructive notice. Although there is authority 
to the contrary,52 it is generally held that construc¬ 
tive notice to the officer or agent, or notice of facts 
sufficient to place a man of ordinary prudence on 
inquiry, is sufficient to charge the corporation with 
knowledge which would have been acquired by a 
proper inquiry and the directors are presumed 
to know that which it is their duty to know, and 
which they have the means of knowing.®^ How¬ 
ever, knowledge of facts insufficient to place a man 
of ordinary prudence on inquiry, such as mere ru¬ 
mors or loose information, will not operate as con¬ 
structive notice.®® There is no presumption of law 
that a notice contained in a newspaper, subscribed 
for by a corporation for the use of its officers, has 
come to the eyes of such officers;®® and the fact 


that a corporation is to be informed by one agent 
of the state of accounts* of another does not charge 
it, as against the former, with knowledge of the 
very fact of which it is his duty to inform it.®^ 

Composite knowledge. While a corporation is 
chargeable only with that knowledge which comes 
to each of its agents within the scope of his respec¬ 
tive duties it must, as the common head, be held 
to have the composite knowledge which comes to it 
through the channels of its several officers or 
agents.®® Thus, the corporation may be held lia¬ 
ble for knowingly making a false statement, even 
though the officer or agent making the statement 
was unaware of its falsity, where the statement is 
in fact false and contrary to facts imputable to the 
corporation through its other officers or agents.®® 


Oanaral agent; enetomary acta 

Where for two years greneral agent 
of corporation had been accustom- 
**d to send notes due corporation to 
bank for collection, and bank, as it 
<‘ollected notes at different times, 
gave agent credit on its books, some¬ 
times retaining collections as long 
as two months before remitting bal- 
an<*e due corporation, the corporation 
will be presumed to have knowledge 
of such course of business through 
Its general agent —McCormick Har¬ 
vesting Mach Co V. Yankton Sav. 
Rank. S7 N.W. 974, 15 S.D. 196. 

52. N Y.—New York Cent. Trust Co. 
V West India Impr. Co,. 63 N.Y.S 
853, 48 App Dlv. 147, reversed on 
other grounds 62 N.E. 3«7, 169 N.Y. 

. 314. 

53. U.S.—Commercial Casualt> Ins 
Co. v. Fruin-Colnon Contracting 
Co, CC.A.Mo., 32 F2d 425--Ed¬ 
ward Hlne.s Western I’iiie C«). v. 
First Nat. Bank, D.C.Ill. 1 F.Supp, 
650. affirmed, C.C.A., 61 F.2d 503 

Ind.—Fayette Lumber Co, v. Faught, 
5 N.E.2d 132, 102 Ind App. 686— 
Seymour Improvement Co. v. Vik¬ 
ing Sprinkler Co., 161 N.E. 389, 57 
Ind.App. 179. 

Ln.—National Park Bank v. Concor¬ 
dia I.and & Timlier Co.. 105 So. 234. 
159 La. 86. 

Mass.—Dunlea v. R. D. A. Really Co., 
17 N.K.2d 707. 

N.J.—Todd V. Exeter Land Co., 146 
A. 303, 104 N.J.Eq. 431, reversing 
143 A. 428, 103 N.J.Eq. 268. 

14a C.J, p 488 note 26. 

Imputation of knowledge to officers 
and agents generally see | 762 su¬ 
pra. 

**A corporation should be held to 
have constructive notice of only such 
facts as have been brought to the 
actual notice or attention of some 
one of Its officers or agents, or of 
such facts only as have been con¬ 


structively brought to the notice or 
attention of some one of its officers 
or agents by the actual notice of 
such other facts as would naturally 
put the officer or agent upon in¬ 
quiry.”—Mann v. Springfield Second 
Nat. Bank. 10 P. 150, 34 Kan. 746, 
751. 

Knowledge of legal oonssqneness 

of facts known to corporate officials 
held chargeable to corporation — 
Southern Discount Co v. Rose, Tex. 
Civ App., 290 SW. 861, reversed on 
other grounds. Com.App., 296 S.W. 
482. 

54. Ind—^Fayette Lumber Co. v. 
Faught, 5 N.E 2d 132, 134, 102 Ind. 
App. 686—Hoosier Lumber Compa¬ 
ny V. Spear, 189 N.E. 633, 99 Ind 
App. 532—^Seymour Improvement 
Co. V. Viking Spunkier Co., 161 N. 
E. 389. 401, 87 Ind App. 179. 

Okl —Sumner Coal-Mining Co. v. 

Pleasant, 259 P. 1055. 127 Okl. 174. 
14a CJ. p 488 note 27 
Imputation of knowledge to direc¬ 
tors generally see $ 762 supra. 
‘*The law imputes to a corporation 
knowledge of facta whic^ Us direc¬ 
tors ought to know, in the exercise 
of ordinary diligence in the dis¬ 
charge of their official duties, when 
the imputation of such knowledge to 
the corporation is necessary to pro¬ 
tect the rights of third persons.”— 
Fayette Lumber Co. v. Faught. su¬ 
pra—Seymour Improvement Co. v. 
Viking Sprinkler Co., supra. 

56. Ga.—Cjuaranty Investment & 
Loan Co. v. Athens Plngineering 
Co., 110 S.E. 873, 152 Qa. 596. 

14a C.J. p 487 note 24. 

Bnmor hsld snflloisnt to szoito In¬ 
quiry by president of corporation — 
National Park Bank v. Concordia 
Land & Timber Co.. 105 So. 234, 159 
La. 86. 

Facts Md insnfioiMit 

(1) In action on corporation's note 
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given for purchase of stock in an¬ 
other corporation and acquired by 
plaintiff as security for loan, that 
plaintiff's treasurer was told that 
consi(l(‘ration for note was amount 
due for a stock subscription put cor¬ 
poration under nu duty to make fur¬ 
ther inquiry and did not constitute 
notice of its illegality.—City Coal 
& Ice Co. v. Union Trust Co. of Mary¬ 
land, 125 S.E. 697. 140 Va 600. 

(2) A corporation is not affected 
with notice of defects in title to 
property purchased by fact that some 
intimation of irregularities was made 
to some member or members of com¬ 
pany, where it does not appear that 
any particular defect was subject of 
such intimation. — Ad1er-(ioldman 
Commn. Co. v. Clemons, 41 S W. 417. 
64 Ark. 197. 

56. NY.—Vernon v Manhattan Co. 
17 Wend. 524, affirmed 22 Wend 
183. 

Pa —Pittsburgh Bank v. Whitehead, 
10 Watts 397, 36 Am D. 186. 

57. Mass.—Commonwealth v. Mul- 
rey. 49 N.E 91. 170 Mass. 103. 

14a C.J. p 488 note 29. 

58. Mass.—Sarna v. American Bos<*h 
Magneto Corporation, 195 N.E. 328. 
290 Mass. 340. 

Vt.—Pellon v. Connecticut General 
Life Ins. Co., 168 A. 701, 105 Vt. 
508. 

Reason for rale 

It is not necessary that any one 
officer or agent should know all the 
facts; if it were, all a corporation 
would have to do would bo to lim¬ 
it the scope of the duties of each 
officer or agent and it could nev c i 
be held to know all about anything. 
—Neal V. Cincinnati Union Stock 
Yards Co., 26 Ohio Cir Ct 299 

59. Conn.—Meador v. Trout Brook 
Ice & Feed Co., 114 A. 668, 96 Conn. 

464. 
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§ 1082. ■ Knowledge Acquired in Private 
Capacity 

Knowledge acquired by an officer or agent In hie 
own private affairs, and under such circumstances that 
its communication to other officers is not to be expectedi 
Is not imputable to the corporation, unless he subsequent¬ 
ly transacts the business of the corporation to which the 
knowledge relates, with it present in his mind, or un¬ 
less all the officers have the same knowledge. 

Knowledge, which is acquired by an officer or 
agent while not acting for the corporation, but 
while acting for himself in his own private af¬ 
fairs,®® and under such circumstances that its com¬ 
munication to the other officers of the company is 
not to be expected,®^ is not imputable to the cor- 
])oration, unless he subsequently transacts the busi¬ 
ness of the corporation to which the knowledge re¬ 
lates,®2 and it is then present in his mind,®3 or is 
such as to lead a reasonable person to conclude that 
it must be present in his mind at that time,®^ or 
unless all of the officers have the same knowledge.®® 


19 C.J.S. 

§ 1083. Time of Acquiring Knowledge 

According to oomo authorities, but net others, a cor¬ 
poration Is chargeable with knowledge possessed by an 
officer or agent at the time he la engaged in a transaction 
for the corporation, if it Is pertinent thereto and such 
that he may communicate it to the corporation, even 
though It was acquired prior to the particular transac¬ 
tion, or to the time he became an officer or agent. As 
a general rule, a corporation once charged with an of¬ 
ficer's or agent's knowledge continues to be charged, al¬ 
though his agency terminates. 

According to some authorities, the corporation 
is affected with knowledge of its agent only when 
it is acquired in the course of the particular busi¬ 
ness in which the agent is employed and to which 
it relates;®® according to others, if an officer or 
agent possesses knowledge, at the time he is en¬ 
gaged in a transaction for the corporation, which 
is pertinent to such transaction and is such that 
he may communicate it to the cori»oration, the cor¬ 
poration is chargeable with such knowledge regard¬ 
less of whether the officer or agent acquired it in 
that particular transaction or on a prior occasion.®^ 


CORPORATIONS 


60. U S.—In re ConsolIdatod Factors 
Corporation. DCN.T., 46 P.2d 561. 
Ark.—Nichols v. Brinkley Mercantile 
Co. 242 S.W. 66. 154 Ark. 225. 

Fla.—Bean v. Suburban Holding Co , 
164 So. 612. 121 Fla 868-—Mullan v. 
Bank of Pasco County, 133 So. 323. 
101 Fla. 10U7. 

Ga.—Habersham Bank v. Merritt, 122 
S.E. 37. 1.67 Qa. 693—Guaranty In¬ 
vestment & Loan Co. v. Athens En- 
gineerinff Co., 110 S.E. 873, 152 Ga. 
596—Boles v. Hartsfleld Co., 178 
S.E. 416, 50 GaApp. 442. 

Ky.—Pleasants v. Blackberry. Ken¬ 
tucky & West Virginia Coal & Coke 
Co, 255 SW. 1043, 201 Ky, 144— 
Citizens’ Development Co. v. Ky- 
pawva on Co., 229 S.W. 88, 191 Ky. 
183. 

Mo.—St. Louis & St. Charles Bridge 
Co. V. Union Electric Light & Pow¬ 
er Co.. 268 S.W. 404, 408. 216 Mo. 
App. 385. citing Corpus Juris. 
N.C.—Che<k v. Squires, 158 S.E. 198, 
200 N (\ 661—Stansell v. Payne, 
127 S.E 693, 189 N.C. 647. 

Okl.—B. F. C. Morris Co. v. Mason, 
39 P.2d 1. 171 Okl. 589, rehear¬ 
ing denied 43 P.2d 401, 171 Okl. 
589. 

Tex.—Se.ssums v. ('’itizens’ Nat. Bank, 
Civ.App. 72 SW.2d 403—Kuehn v. 
Petrolia Supply Co., Civ.App., 272 
S.W. 268. 

14a C.J. P 488 note 33. 

Knowledge of officer or agent: 

Acting outside scope of authority 
see S 1081 supra. 

Having adverse interest see { 1084 
infra. 

Ofioar bald daaliiMr in awn Intarast 

(1) Bank president, who in effort 
to pay for stock in coal company 


signed with others guaranty for debt 
of company and delivered it to bank, 
was held dealing in own interest, so 
that his knowledge that instrument 
was not what it purported to be c<>uld 
not be imputed to bank.—Centralla 
State Bank v. Hackett. 247 P. 463, 
139 Wash. 394. 

(2) Where a corporation employs 
one of Its directors to erect a cer¬ 
tain building, and pays him a com¬ 
mission on the actual cost of the 
work, he is a mere contractor and 
notice to him of any defect is not 
notice to the corporalidn—DiUon \. 
Sixth Ave. R. Co., 48 N.Y.Super. 283, 
affirmed 97 N.Y. 627. 

(3) Where trustees of realty, at re¬ 
quest of real owner, mortgaged it. 
mortgage not being recorded, and 
thereafter such former owner, who 
was also president and practically 
sole owner of corporation, sold to 
purchaser all capital stock of corpo¬ 
ration and Its property, together with 
individually owned mortgaged proper¬ 
ty, and, for convenience of purchaser, 
mortgaged property was conveyed by 
trustees to corporation, for which a 
new set of officers were selected by, 
and elected at the instance of, the 
purchaser, the knowledge of unre¬ 
corded mortgage possessed by former 
owner of mortgaged property as for¬ 
mer president of corporation was not 
imputable to corporation as repre¬ 
senting purc'haser so as to defeat 
his rights.—Bratnober v. Storey, 217 
P. 1024, 126 Wash. 119. 

01. Ala.—Whelan t. McCreary, 64 

Ala. 319. 

62. N.T.—Marr v. Tumulty. 176 N.E. 

366, 256 N.Y. 16, reversing 240 N. 

Y.S. 328, 228 App.Div. 569, and re¬ 
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argument denied and amended on 
other grounds 177 NE 184, 256 
N.Y. 664—John H Giles Dyeing 
Mach. Co. V. Klnuder-Weldon Dye¬ 
ing Mach. Co., 136 N.E 854, 233 
NY 470, reversing 190 N Y S. 726, 
198 App Div. 664, and rcargurnont 
denied 138 N E 435. 2;U N.Y. 631 
—Blattmac’her v. Brown, 295 N.Y. 
S. 936, 163 Misc. 389. 

14a C.J. p 489 note 36. 

63. Ky.—Pleasants v. Blackberry, 
Kentucky & West Virginia Coal & 
Coke Co., 255 H W. 1043, 1045, 201 
Ky 144, citing Corpus Juris. 

N.Y.—Title Guarantee & Truf.t Co. v. 

Pam, 134 N B 525. 232 N.Y. 441. 
14a C.J. p 489 note 35. 

64. Or.—Oliver v. Grande Ronde 
Grain Co., 142 P. 541, 72 Or. 46. 

65. Mo.—Vandagrift v. Bates County 
Inv. Co.. 128 S W. 1007. 144 Mo.App. 
77. 

14a C.J. p 489 note 37. 

66. U.S.—McDermott v. Hayes, 
Mass., 197 F. 129. 116 C C.A. 663, 
reversing. D.C., 194 F. 902. 

14a C..T. p 489 note 40 

67. Fla.—First Bond & Mortgage 
Co. v. Yancey, 139 So. 597, 104 Fla. 
229. 

Ky.—Pleasants v. Blackberry, Ken¬ 
tucky & West Virginia Coal & Coke 
Co., 266 S.W. 1043, 201 Ky. 144. 
14a C.J. p 489 nolo 41. 

Noties during holiday 

Corporation held to have notice of 
injury where proper agent was no- 
tiffed at his residence during his day 
off and agent on returning to work 
made inquiry.—Commercial Casualty 
Ins. Co. V. Fruln-Colnon Contracting 
Co.. C.CA.MO., 32 F.2d 426. 
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The imputation of knowledge acquired by an offi¬ 
cer or agent in a private capacity and present in 
his mind while acting in an official capacity is con¬ 
sidered in § 1082 supra. 

Prior to agency. According to some authorities, 
knowledge acquired by an officer or agent before he 
became such is not imputable to the corporation, 
although it has been held that evidence of such 
knowledge is admissible to show actual knowledge, 
as distinguished from constructive knowledge, on 
the part of the corporationbut according to oth¬ 
er authorities, knowledge acquired prior to the 
agency will be imputed to the corporation if the 
information is such that the officer or agent can be 
expected to communicate it to the corporation and 
it is present in his mind while he is acting for the 
corporation in a transaction to which the informa¬ 
tion is material,"^ or if it is ac(|uired so recently or 
under such circumstances that it will be presumed 
to be in his mind at the time of the transaction in 
question.Thus, it has been held that knowledge 
acquired, prior to the organization of the corpora¬ 
tion, by one who becomes a stockholder or officer 
will not affect the corporation,72 unless such knowl¬ 
edge is present or presumed to be present in his 
mind at the time of the transaction in (iuestion.73 
It has also been held without express reference to 


the officer's present recollection that a corporation 
is chargeable with the knowledge of its officer ac¬ 
quired while he was a like official of its predeces¬ 
sor, 74 or of a corporation which organized and 
now controls it.75 

After termination of agency. As a general rule, 
where the corporation is once charged with knowl¬ 
edge or notice, it continues to be affected by it, al¬ 
though the agency of the officer or agent to whom 
the notice was given, or who acquired the knowl¬ 
edge, has terminated.76 

§ 1084. Where Officer or Agent Is Adversely 
Interested 

Notice to an officer or agent is not Imputable to the 
corporation where the circumstances raise a clear pre¬ 
sumption that he will not communicate his knowledge, 
as where he acquires it while acting in a transaction in 
which he is interested adversely to the corporation, un¬ 
less he Is the sole representative of the corporation in 
the transaction, or acts for it, as weli as for himself* 
therein. 

Notice to an officer or agent is not regarded as 
notice to the corporation where the circumstances 
are such as to raise a clear presumption that he will 
not communicate his knowledge to the corporation, 
that is, where the fact is one w'hich he is interested 
in concealing from it;77 and, accordingly, the cor¬ 


es. Minn—Dorr v T.iife Ins. Clonr- 
inir C:o.. 73 XW 635. 71 Minn 38. 
70 AmS.U 309. 

14a r.I. p 489 note 42, 

Baasoa for rule 

"It is a mistake to suppose that 
it depends upon the reason that no 
man can be supposed to al\%ayH car¬ 
ry in his mind a recollection <if for- 
m<*r occurrences, and that if it be 
proved that he actually had it in his 
mind at the time, the rule is differ¬ 
ent. It may support the reasonable¬ 
ness of the rule to consider that the 
memory of men is fallible in the 
very best, and varies in different 
men. But the true reason of I he 
limitation is a teehnical one, that 
it is only durinf? the npency that the 
URont represents, and stands in the 
shoes of his principal. Notice to 
him Is then notice to hi,s principal. 
Notice to him twenty-four hours be¬ 
fore the relation commenced Is no 
more notice than twenty-four hours 
after it had <*easrd would he."— 
Houseman v Oirard Mut. BldR., etc., 
Assoc., 81 Pa. 256. 262. 

69. Ala.—Hall, etc., Wood Working 
Mach. Co V. Haley Furniture, etc., 
Co., 56 So. 726. 174 Ala. 190, UU.A. 
1918B 924. 

14a C.J. p 489 note 43. 

70. Cal.—Blue Diamond Plaster Co. 
V. Industrial Accident Commission 


of California, 205 P. 678, 188 Cal. 
403. 

Ky.—Pleasants v. Blackberry, Ken¬ 
tucky & West Virginia Coal & Coke 
Co., 256 S.W. 1043, 201 Ky. 144 
Me.—Fairfield Sav Bank v Chase. 
72 Me. 226, 228, 39 Am.R. 319 

Blrsetor not acting’ for corporation 

The knowledge of director as to 
facts affecting corporation’s liability 
under contract, acquired before he 
iiecame director, is not imputable to 
corporation where it does not appear 
that director M'as present or partici¬ 
pated 111 lioard meeting al which con¬ 
tract was adopted.—Cardlner v. Kqui- 
table Othee Bldg Corporation, C C.A 
N.y.. 273 F. 441, 17 A L. R 431. 

71. Mo.—Chouteau v Allen, 70 Mo. 
290—George v. Wabash Western R. 
Co.. 40 Mo.App, 433. 

Wis—Congar v Chicago, etc., R. Co., 
24 Wis. 157, 1 Am.R 164. 

72. Cal.—Abbott v. Limited Mut. 
Compensation Ins. Co., App., 85 P. 
2d 961. 

Okl.— B, F. C. Morris Co. v. Mason. 
39 P.2d 1, 171 Okl. 689. rehearing 
denied 43 P.2d 401, 17l Okl. 589. 
14a C.J. p 489 note 46. 

Knowledge of promoters becoming 
officers or stockholders see § 126 
supra. 


73. rS.—Wilson Coal Co v. U. S, 
Wash., 188 F. 545. 110 C C.A. 34?. 

14a CJ p 489 note 47. 

74. Ky.—Blue Grass Coal Corp. v. 
Combs. 182 SW 207, 168 Ky. 437— 
Louisville, etc Co. v Central Kv. 
Tr. Co.. 144 S.W. 739, 147 Ky. 513, 
Ann.Cas 19ISA 857. 

75. Cal.—Ihcker v. Italo-Amorican 
Oil Corporation, 6 P 2d 550, 119 Cal. 
App. 451. 

76. Ala.—Birmingham Trust, etc., 
Co V. Louisiana Nat Bank, 13 So. 
112, 99 Ala. 379, 20 L.R.A 600. 

14a C J. p 490 note 48. 

Knowledge of former agent not Im¬ 
puted where "the subject of notice 
. . . [the arbitrary mark of a 

con.sigiiee of goods] had no relation 
to any usage, system, course of busi¬ 
ness, or persistently impre.ssive cir¬ 
cumstance upon which a presump¬ 
tion could be raised, that knowledge 
of it once brought home to an agent 
must permanently attach to the cor¬ 
poration."—Canada Great Western R 
Co. V. Wheeler, 20 Mich. 419, 424. 

77. U.S.—Ohio Millers’ Mut. Ins Co. 
V. Artesia State Dank, C.C A Mass., 
39 F.2d 400. 

Colo.—McFerson v. Bristol, 214 P. 
395, 73 Colo. 214. 

Iowa.—Clapp V. Wallace. 266 N.W. 
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poration will not be charged with notice of facts 
of which an officer or agent acquires knowledge 
while acting in a transaction in which he is inter¬ 
ested, either for himself or for another, adversely 
to the corporation,or in a scheme in which he is 
engaged to defraud the corporation.*^® Thus, where 


an officer or agent of a corporation deals with the 
corporation for himself in his private capacity, any 
uncommunicated knowledge which he may have 
with respect to the transaction will not be imputed 
to the latter by reason of his possession of it;*® 
and, therefore, to charge the corporation with a 


493, 495. 221 Iowa 672, quoting 

Corpus Jurtf. 

Ky.—^Arnett v. Stephens. 261 S.W. 
947. 953. 199 Ky. 730, citing Corpus 
Juris. 

S.D.—Warren v. Lincoln. 235 N.W. 
697, 600. 58 S.D. 196, quoting Cor- 
pus Juris. 

Utah.—Western Securities Co. v. Sil¬ 
ver King Consol. Mining Co. of 
Utah, 192 P. 664, 67 Utah 88. 

Tex.—Shear Co. v. Wilson, Com.App., 
292 S.W. 681, affirming in part and 
reversing in part Wilson v. Shear 
Co.. Clv.App.. 284 S.W. 664. motion 
overruled Shear Co. v. Wilson, 
Com.App.. 294 S.W. 843. 

W.Va.—Picklesimer v. Varney, 138 
S.E. 317. 103 W.Va. 650. 

14a C.J. p 490 note 49. 

“A corporation is not chargeable 
with notice when the character or 
circumstances of the agent’s knowl¬ 
edge are such as to make It improb¬ 
able that he would communicate it 
to his principal.’*—Swenson v. G O. 
Miller Telephone Co.. 274 N.W. 222. 
$25, 200 Minn. 364. 

78. U.S.—Maryland Casualty Co. v. 
Tulsa Industrial Loan & Invest¬ 
ment Co., C.C.A.Okl., 83 P.2d 14, 105 
A.L.R. 629—Ohio Millers’ Mut. 
Ins. Co. V. Artesia State Bank, C.C. 
A.Mass., 39 F.2d 400—In re L. Van 
Bokkelen, Inc., D.C.Md., 7 P.Supp. 
639, affirmed, C.C.A., Royal Baking 
Powder Co. v. Hessey, 76 F.2d 645, 
certiorari denied Lowendahl v. Hes- 
sey, 56 S.Ct. 110, 296 U.S. 595, 80 
L.Ed. 421. 

Idaho.—New England Nat. Bank of 
Kansas City v. Hubbell, 238 P. 308, 
41 Idaho 129. 

Ill.—Simmons v. Roseland, Sec. Vault 
Co., 163 N.B. 833, 331 Ill. 663— 
American Guaranty Co. v. State 
Hank of East Lynn. 244 IlLApp. 
16. 

Iowa.—Clapp V. Wallace, 266 N.W. 
49.3, 49.^, 221 Iowa 672, quoting 

Corpus Juris. 

Minn.—Swenson v. G. O. Miller Tel¬ 
ephone Co., 274 N.W. 222, 200 Minn. 
354—Harwood State Bank v. Hen- 
drum Co-op. Elevator Co., 208 N.W. 
24, 166 Minn. 400. 

Miss.—Tallahatchie Home Bank v. 
Aldridge. 153 So. 818, 169 Miss. 
697. 

N.J.—Egan v. Hemingway, 169 A. 

703. 10 N.J.Misc. 466. 

N.Y.—U. S. Printing & Lithograph 
Co. V. PoweW9. 200 N.Y.S. 674. 208 
App.Div. 114—Rocky River Devel¬ 
opment Ca Oerman-American 


Brewing Co., 184 N.Y.S. 156. 193 
App.Div. 197, appeal dismissed 130 
N.E. 906. 230 N.Y. 690—Norwegian- 
American Securities Corporation v. 
Schenstrom, 207 N.Y.S. 163, 124 
Misc. 235. 

N.C.—Stansell v. Payne, 127 S.E. 693, 
189 N.C. 647. 

Okl.—McCray v. Sapulpa Petroleum 
Co.. 226 P. 876, 102 Okl. 108— 
Maryland Casualty Co. v. First 
Stale Bank of Dewar, 223 P. 701. 
101 Okl. 71. 

Pa.—Bailey v. Jacobs. 189 A. 320, 326 
Pa. 187. 

S.D.—^Warren v. Lincoln. 235 N.W. 
597, 600. 68 S.D. 196. quoting Cor¬ 
pus Juris. 

Utah.—^Western Securities Co. v Sil¬ 
ver King Consol Mining Co. of 
Utah. 192 P. 664. 67 Utah 88. 
Wash.—Centralia State Bank v. 

Hackertt. 247 P 463. 139 Wash 394. 
Wis.—Farmers* & Merchants’ State 
Bank v. Perry. 202 N.W. 179, 186 
Wis. 93. 

14a C.J. p 490 note 60. 

Interest held not adverse 

(1) An agent to buy on a com¬ 
mission has no such interest adverse 
to his principal as would prevent 
his knowledge that vendor had not 
been paid from being notice to prin¬ 
cipal.—'White Plains C’oal Co. v. 
Teague. 173 S.W. 360, 163 Ky. 110. 

(2) Directors of corporation receiv¬ 
ing preferential payment were to 
have no adverse Interest, and their 
knowledge of transferor’s insolvency 
and preferential effect of payment 
was imputable to corporation.—Irv¬ 
ing Trust Co. V. State Bankers' Fi¬ 
nancial Corporation. D.C.N.Y., 40 F. 
2d 88. 

79. Ga.—Boles v. Hart she Id Co., 178 
S.E. 416, 60 Ga-App. 442. 

Hawaii.—^Henry Waterhouse Trust 
Co. v. Home Ins. Co. of Hawaii, 
27 Hawaii 572. 

Mass.—^American Agr. Chemical Co. 
v. Robertson, 172 N.E. 871, 273 
Mass. 66. 

Mo.—Kegan v. Park Bank of St. Jo¬ 
seph. 8 S.W.2d 858. 320 Mo. 623, 
modified on other grounds 15 S.W. 
2d 333. 320 Mo. 623—State v. 

Pierce. 7 S.W.2d 269. 320 Mo. 209. 
N.Y.—Granite Bond & Mortgage Cor¬ 
poration V, Hutchins. 233 N.Y.S. 
404. 226 App.Div. 412. 

Okl.—Maryland Casualty Co. v. First 
State Bank of Dewar, 223 P. 791, 
101 Okl. 71. 

Pa.—Main Belting Co. v. Com Ex- 
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change Nat. Bank & Trust Co.. 188 
A, 865, 326 Pa. 168. 

Tex.—Greer v. Franklin Life Ins. Co., 
Clv.App., 109 S.W. 2d 306, error 
granted. 

14a C.J. p 490 note 61. 

Xeasous for rule 

“It is manifestly essential to the 
existence of such a fraud that the 
agent conceal the facts and conse¬ 
quently the ordinary presumption 
that he will communicate to his prin¬ 
cipal all facts concerning the busi¬ 
ness does not arise. . . . There 

is another group of cases holding 
that the rational basis upon which 
the exception rests is that the agent 
acts outside the scope of his agency 
and for that reason his knowledge 
cannot be Imputed to the principal." 
—Maryland Casualty Co. v. Tulsa 
Industrial Loan & Investment Co., C. 
C.A.Okl., 83 F.2d 14. 16, 105 A.L.R. 
529. 

Beprasentatioas of •mbesilar as to 
ftdaUty 

Where blanket position bonds In¬ 
demnifying company against misap¬ 
propriation of employees were pro¬ 
cured by secretary-treasurer who 
stated In applications that company 
had no knowledge of employees' infi¬ 
delity, secretary-treasurer’s knowl¬ 
edge that he and two confederates 
had embezzled money from company 
was not imputable to It. so as to 
make statement in application know¬ 
ingly untrue.—Maryland Casualty Co 
V. Tulsa Industrial Loan & Invest¬ 
ment Co , supra. 

Blrsctom not ooasplrlng 

Where two directors of oil cor¬ 
poration were not conspiring togeth¬ 
er to dissuade or to prevent corpo¬ 
ration from accepting or performing 
a lease contract offered by third per¬ 
son, their knowledge of terms of 
contract gave notice and information 
to corporation to same extent as 
knowledge of any other director.— 
Lake View No. 2 Oil Co. v. White, 
226 P. 815, 66 Cal.App. 677. 

80i U.S.—Gardiner v. Equitable Of¬ 
fice Bldg. Corporation, C.C.A.N.Ym 
273 F. 441, 17 A.L.R. 431. 

Oa.—Habersham Bank v. Merritt, 122 
S.E. 37, 157 Ga. 695—Guaranty In¬ 
vestment & Loan Co. v. Athens En¬ 
gineering Co., 110 S.E. 873, 152 Oa. 
696. 

Ill.—Montgomery v. Commercial 

Trust & Savings Bank, 3 N.E.2d. 
139, 286 Ill.App. 241—American 

Guaranty Co. v. State Bank of 
East Lynn. 244 Ill.App. 16. 
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knowledge of such facts it must be shown that they 
were known by disinterested officers of the corpo¬ 
ration.® ^ 

Sole representative. If the officer or agent who 
is adversely interested and who has knowledge, is 
the sole representative of the corporation in the 
transaction,®® or acts for the corporation as well as 
for himself therein,®® the corporation is chargeable 
with his knowledge, or, as otherwise stated, where 
an officer or agent deals with and for the corpora¬ 
tion in the same transaction, it will be assumed that 
his knowledge as an agent is coextensive with his 
knowledge as an individual, especially where the 
transaction is for the joint benefit of the officer or 
agent and the corporation.Where an officer or 
agent is the sole acting rejiresentative of the corpo¬ 


ration and derives no personal benefit from a trans¬ 
action with another corporation, aside from the ben¬ 
efit which may come to him as a stockholder and 
director of such other corporation, the corporation 
for which he is acting is chargeable with his knowl¬ 
edge.®® 

§ 1085. - Agent for Both Parties; Com¬ 

mon Officer 

Where an officer or agent of a corporation also 
serves as such for another in a transaction between 
them, the imputation to one of knowledge acquired by 
him by virtue of his relation to the other depends on the 
circumstances, and if it is his duty to communicate such 
knowledge, the corporation to which he owes such duty 
wilt be charged with his knowledge. Generally, knowl¬ 
edge acquired by an officer or agent of one corporation 
while acting as such for another is not imputable to the 


Mass.—Atlantic Transp. Co v. Alex¬ 
ander ShippinffT Co., 157 N.K, 725, 
261 Mass. 1. 

Mo—Bartlett v. McCalliator, S 

W. 814, .H6 Mo. 129—PitizenH* 

Bank of Kdinn v Krlcffshau.ser, 
244 S.W 107, 211 Mo.App. 3.^. 

14a C.J. p 490 note 62. 

Mlataka In description in lease 
Where one who subsequently be¬ 
came president of corporation owned 
oil and j!:a.s lease, intere.sls in >%hieh 
he transferred to two other individu¬ 
als who subsequently b«*camc other 
<iffl<*ers, direetors, and stockholders 
of corporation, corporation, after ac¬ 
quiring' lease, was not chargeable 
w'ith its president's knowledge of 
mistake in description contained in 
lease of wh-i«h other two officers had 
no knowledge — Xrni'tt v. Stephens, 
251 S W. 947. 199 Ky. 730 
Bl. Conn —Farmers', etc.. Bank v. 

Payne. 26 Conn 444. 68 Ani.I). 362. 
14a (^.J. p 491 note 53 
Corporation hold to have knowlsdgs 
Ill.--Phelps V. Oak Hills (Jolf Club, 
269 lll.App. 397. 

Tex.—Wilcox v. Hillard. Civ App., 3 
S.W.2d 607, error refused 
82. Ind—Jefferson Park Realty 
Corporation v. Rldgely, 189 N.K. 
381. 99 Ind.App. 146 
Mo.—Kegan v Park Bank of St 
Joseph, 8 S.W.2d S58, 320 Mo. 623. 
modifled on other grounds 16 S.W. 
2d 333, 320 Mo. 623—Bartlett v. 
McCalllster. 289 S.W. 814, 316 Mo. 
129—Citizens’ Trust Co. v. Cop- 
page, App, 227 S W. 1067. 

S.C.—Citizens’ Bank v. Heyward, 133 
S.E. 709, 136 S.C 190, rehearing 
denied 142 S.K. 651, 144 SC. 365 
Tenn.—Naple'r v. Stone, 114 S.W.2d 
67, 21 Tenn.App. 626. 

Tex.—Wilcox V. Dillard, Civ.App., 3 
S.W.2d 607, error refused. 

Utah.—Western Securities Co. v. Sil¬ 
ver King Consol. Mining Co. of 
Utah, 192 l\ 604. 67 Utah 88. 
W.Va.—Plckelslmer v. Hall, 138 S. 


E. 370, 103 W.Va. 646—Knobley 

Mountain Orchard Co. v People’s 

Bank of Keyser, 129 S.E. 474, 99 

W.Va. 438, 48 A.L.R. 459. 

14a CJ. p 491 note 54. 

Seasons for mle 

(1) "This exception Is based on 
the theory that, since the corpora¬ 
tion claims the benefit of the agent's 
act, it thereby subjects itself to the 
consequences of his knowledge.”— 
Plcklesimer v. Varney, 138 S.E 317, 
318, 103 W.Va. 650. 

(2) "The ground of imputed knowl¬ 

edge is that when a principal has 
consummated a transaction, Jn whole 
or in part, through an agent, it Is 
contrary' to equity and good con¬ 
science that he should be permitted 
to avail himself of the benefits of 
the agent’s participation without be¬ 
coming responsible as well for his 
lorent’s knowledge as well as for hi.s 
agent’s acts. . . Some of the 

cases hold that the rule rests upon 
the principle of the legal identity of 
the principal and agent.”—Mays v 
First State Bank of Keller, Tex Com 
App., 247 S.W. 845. 846, reversing, 
ClvApp.. 233 S.W. 326. 

Corporation reprasentad bj sola O'WB- 

ar 

(1) Knowledge of virtually sole 
owner of corporation of fraudulent 
representations by which he obtained 
release of mortgage on his property, 
property being later conveyed to 
corporation, held imputable to cor¬ 
poration.—Jefferson Park Realty Cor¬ 
poration V. Hidgely, 189 N.E. 381. 
99 Ind.App. 146. 

(2) Where "the officer Is the cor¬ 
poration itself, without accountabil¬ 
ity to any superior,” the rule is cs- 
pecliilly applicable.—Little Red Riv¬ 
er Licvee Dist. No. 2 v. Garrett, 242 
S W. 555, 557. 154 Ark. 76. 

BxolnaiTa anthoritj la eliaeklBr baak 

■tatamanta 

Corporation held bound by notice 

623 


to officer of delivery of pass book, 
statements, and canceled checks and 
vouchers where such officer had ex- 
clu.sive authority In matter of check¬ 
ing bank statements, even though he 
may have acted in his own ialerest 
in draw'ing certain items —Calvin 
('•oal ('o V First Nat. Bank, Tex Civ. 
App., 286 S.W. 901 

Agant bald not sola raprasanta. 
tlva within meaning of rule —Mary¬ 
land Casualty Co. v. Tulsa Industrial 
T^mn & Investment (^o. C.C.A Okl., 
83 F.2d 14, 105 A UR 529. 

83. Cal —West American Finance 
Co. V. I’acific Indemnity Co., 61 
r2d 963. 17 Cal App 2d 225, fol¬ 
lowed in 61 P.2d 969. 17 Cal App.2d 

767, and 61 P.2d 970. 17 Cal.App.2d 

768. 

Colo.—McFerson v Bristol, 214 P. 

395, 73 Colo. 214 
14a C.J. p 491 note 55. 

CorporatloH olalmlng baaaflt of of- 
ILcar’a invaatigatloa < ould not claim 
that notice acquired by him was not 
imputable because of his adverse in- 
tere.st.—While Point Oil & Gas Co. 
V. Dunn, Tex Civ.App., 18 S.W'.2d 267, 
error dismissed. 

Mb Tex.—Vogel v. Zipp. Civ.App., 90 
S.W.2d 668, error dismissed. 

Season for mle 

Where agent acts both for him¬ 
self and his principal, principal is 
charged with notice of agent’s knowl¬ 
edge under rule that corporation can¬ 
not retain advantage secured by 
fraud of its agent or accept benefits 
of his acts without also adopting 
means by which ad\antage was pro¬ 
cured, notwithstanding principal 
may have no knowledge at time of 
nature of means.—Vogel v. Zipp, su¬ 
pra. 

SB. Wyo.—Commercial Bank & 
Trust Co. V. Ilauf, 230 P. 539, 32 
Wyo. 127. 



§ 1065 


CORPORATIONS 


19 C.J.S. 


flnrt corporation; but a common offlcar’a knowle<So« of 
one corporation’s affairs is imputable to the other un¬ 
der some circumstances, as where it was acauired while 
acting as agent of the latter corporation, and within the 
scope of his authority. The fact that two corporations 
dealing with each other ha^ officers in common does 
not impute their knowledge of the affairs of one to the 
other, unless, under some authorities, the corporations 
are closely related. 

Where there are dealings between two corpora¬ 
tions, or between a corporation and an individual, 
through the intervention of a common officer or 
agent, the question whether the corporation is to be 
charged with notice of what is known to the agent 
by virtue of his relation to the other corporation, 
or to the other party, depends on the circumstances 
of each case;®® if under the circumstances it is his 
duty to communicate such knowledge, the corpora¬ 
tion to which he owes such duty will be chargeable 
with his knowledge;®^ and it has been held that 
knowledge acquired by a director and general coun¬ 
sel of a corporation while acting for a third person 
in a transaction with the corporation is imputable 
to the corporation,®® and that a corporation, whose 
managing officers act as agents for an individual in 
a sale to the corporation without disclosing their in¬ 
terest as stockholders, is chargeable with their 
knowledge of the seller’s equities arising because of 
the concealment of their interest.®® Where the 
common agent, while acting as such, commks a 
fraud on one of the parties, knowledge of the fraud 


may be imputed to the party who obtains the bene¬ 
fit thereof;®® but the common agent’s knowledge of 
his own fraud against a third person while acting 
for one of the parties in another transaction will not 
be imputed to the other party.®! Where a common 
officer of two corporations improperly represents 
both, his or their interests conflicting, a notice to 
him of the affairs of one of the corporations will 
not be imputable to the other.®^ 

Generally, knowledge acquired by an officer or 
agent of one corporation while acting as an officer 
or agent of another corporation is not imputable to 
the first corporation ;®® and where a person who is 
an officer of two corporations represents one of 
them in a transaction between them, his knowledge 
will not be imputed to the corporation which he 
docs not represent ;®^ but such common officer’s 
knowledge of the affairs of one corporation wdll be 
imputed to the other when such knowledge is pres¬ 
ent in his mind and memory at the time he engages 
in a transaction on behalf of such other corpora¬ 
tion,®^ or when such knowledge comes to him while 
acting for such other corporation in his official ca¬ 
pacity,®® or while acting as an agent of such corpo¬ 
ration, and within the scope of his atithority,®^ and 
under the circumstances it is his duty to communi¬ 
cate It to the latter,®® and it is not against his in¬ 
terest so to do,®® provided, in the latter instance, he 


86. Fla.—First Bond & Mortpago 
Co. V. Yancey, 139 So 597, 599, 194 
Fla. 229. quoting Corpus Juris. 

N.C.—Cheek v. Squires. 158 SK 198, 
202. 200 N.C 661. quoting Corpus 
Juris. 

VI—Lyndon Mill Co. v. Lyndon Lit¬ 
erary, etc., Inst . 22 A. 575, 63 Vt. 
581. 25 Am.S.R 783. 

87. Fla.—First Bond & Mortgage 
Co. V Yancey. 139 So. 597, 599, 104 
Fla. 229. quoting Corpua Juris. 

N.C.—('heek v. Squire.s, 158 S.E. 
198, 203. 200 N.C. 661, quoting Cor¬ 
pus Juris. 

14a C.J. p 491 note 57. 

88 . Fla.—Morris Plan Co. of Lake¬ 
land V. Weaver, 135 So. 125. 101 
Fla. 604. 

88 . Cal.—^Newell-Murdoch Realty 
Co. V. Wickham. 190 P. 359, 183 
Cal. 39. 

90 . Mass — Atlantic Cotton Mills v. 
Indian Orchard Mills, 17 N E. 496. 
147 Mass. 268. 9 Am S U. 698. 
Notice of officer's own fraud against 
third person generally .see infra fi 
1087. 

Xnowlsdgs of prlos IsLsdsqnacy 

Where director of corporation, 
dealing with his codirectors, pur¬ 
chased property from it at prices he 
knew were inadequate on behalf of| 


another corporation which he owned 
and controlled, latter corporation wa.s 
chargeable with his knowledge — 
Lazenby v. Henderson, 135 NE 302, 
241 Mass. 177. 

91 . US.—Ohio Millers’ Mut. Ins Co 
V. Artesia State Bank, C.C A.Mass , 
39 F.2d 400, 

92 . Cal —California Nat. Supply Co 
V. Black, 191 r. 715, 48 Cal.App 
122 . 

14a C.J. p 491 note 62. 

93. Fla—Bean v. Suburban Holding 
Co., 164 So 513. 121 Fla. 868. 

N.J.—Montclair Building & Loan 
As.s’n V. Miller, 117 A. 140, 93 N J 
FJq. 653. 

N.C!.—Cheek v. Squires, 158 S.E. 
198, 200 N.C. 661. 

Or—Snodgrass v, Wallowa Milling 
& Crain Co., 227 F. 294, 111 Or. 
402. 

WIs.—First Nat. Bank v. Okerstrom, 
220 N.W. 177, 196 Wis. 391. 

94 . Minn.—Harwood State Bank v. 
Hendrum Co-op. Elevator Co., 208 
N.W. 24, 166 Minn. 400.. 

Pa.—-Ft. Pitt Real Estate Co. v. 
Schaefer, 96 I*a.Super. 497, 604, 
quoting Corpus Juris. 

14a C.J. p 492 note 69. 

99b Fla.—First Bond & Mortgage 
Co. V. Yancey, 139 So. 597, 104 Fla. 
229. 


Time of acquiring knowledge gen¬ 
erally see S 1083 .supra 

Knowledge held imputable 

N.V.—Marr v Tumulty, 175 N.E 
356, 256 N.Y. 15, re\er.sing 240 .V 
Y.S 328, 228 App.Div. 559, and re¬ 
argument denied and amended ori 
other grounds 177 N K. 184, 256 
N.Y. 664. 

96. Fla —Bean v. Suburban Holding 
Co., 164 So. 513, 121 Fla. 868. 

14a C.J. p 492 note 64. 

Knowledge acquired in private ca¬ 
pacity generally see § 1082 supra 

97 . Ca.—Archibald Hardware Co. v 
Cifford, 163 S.E. 254, 44 Ga.App 
837. 

N.J.— Shaw V. Standard IMano Co., 
97 A. 281. 86 N.J.Eq. 137. 

Wyo—Farmers’ State Bank of Riv¬ 
erton V. Ilaun, 222 I^ 45. 30 W.vo 
322, rehearing denied 224 P. 856, 
31 Wyo. 201. 

14a C.J. p 492 note 68. 

98. Ky.—Louisville First Nat. Bank 
V. Chowning Electric Co., 134 S.W 
1156, 142 Ky. 624. 

14a C.J. p 492 note 66. 

99 . U.S.—Ohio Millers’ Mut. Ins 
Co. V. Artesin State Bank, C.C.A 
Miss., 39 F.2d 400. 

Ark.—Little Red River Levee Pisl 
No. 2 v. Garrett, 242 S.W. 555, 154 
Ark. 76. 
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is not acting as the sole representative of the cor¬ 
poration.^ 

The mere fact that two corporations which have 
dealings with each other have one or more officers 
in common docs not impute his or their knowledge 
of the affairs of one of the corporations to the oth¬ 
er corporation,2 and it has been held that the knowl¬ 
edge of one corporation is not the knowledge of the 
other, even though all the officers of both corpora¬ 
tions are the same, where their interests are in fact 
adverse.2 On the other hand, notice to the officers 
of one corporation has been held imputable to an¬ 
other corporation having one or more officers in 
common where the two corporations are closely re¬ 
lated,* as where the same person directs the activi¬ 
ties of both,S or all the officers of lioth corporations 
are the same,^ or both corporations have a number 
of officers in common and arc engaged in a conspir¬ 
acy to defraud a third person."^ 

§ 1086. - Where Officer or Agent Is Mem¬ 

ber of Partnership 

Where a corporation'e agent represents, with its con¬ 
sent* both the corporation and a partnership of which he 
is a member, in a transaction between them, his knowl¬ 
edge as a partner may be imputed to the corporation; 


but his knowledge Is not Imputable where he does not 
represent the corporation, but Is acting in his firm’s 
interests. 

Where a corporation's agent represents, wkh its 
consent, both the corporation and a partnership, 
of which such agent is a member, in a transaction 
between them, knowledge possessed by him as part¬ 
ner and affecting the transaction will be imputed to 
the corporation;* and it has been held that the 
knowledge of an officer of a corporation, acting on 
its behalf, of his copartner’s interest in a contract 
negotiated by such officer between the corporation 
and a third person is chargeable to the corpora¬ 
tion,® and that the knowledge of all the officers and 
directors of a corporation, who wnth a single ex¬ 
ception were also members of a partnership, ac¬ 
quired while acting for the partnership and pre¬ 
sumably present in their minds while acting for the 
corporation, is chargeable to the latter.^® How'ev 
er, the corporation is not chargeable w^ith the 
knowledge possessed or acquired by its officer or 
agent as a member of a partnership, w'-hcrc he did 
not represent it in the transaction between them,i^ 
i>r where the transaction was between the partner¬ 
ship and a third parr\,^2 and he acted in the inter¬ 
ests of his firm, which were adverse to those of 


Onl—r'nlifornla Nat. Supply Co. 

Blnok, 191 V. 715, 48 Cul App 122 
N.J - Kasioii Nat. Bank v Amf*rioan 
Hnck. el( , Co , 60 A. 54. 69 N J Kq. 
!t26. rover.si'd on other grounds 64 
A 017. 70 NJKq 732, 8 L It A , 
NS. 271. 10 Ann (!.aa. 84. and afT 
64 A. lOO:., 70 N J Kq. 722. 

14a OJ p 4 92 nole 67. 

AVh<*n* onii-er or ag^ent is adversely 
Interested generally see § lOSI su¬ 
pra 

Interest as stooUiolder and director 

W^here. In purchase of negotiable 
paper, agent is sole acting repre¬ 
sentative of corporation and he is 
deriving no personal benefit liom 
transaction, aside from benefit that 
may come to him as a director and 
stockholder, and is peisonally not 
active, on behalf of seller of paper, 
in selling it in violation of seller’s 
contriiet W'lth maker thereof, such 
agent's knowledge of existence of 
a contract between selb'r and mak¬ 
er of paper not to negotiate it should 
be imputed to his principal.—Com¬ 
mercial Hank & Trust Co \. lluuf. 
230 P. 539, 32 Wyo. 127. 

1. Ark.—Little Hed River Levee 
Dist. No. 2 V. Garrett, 242 S.W. 
555. 154 Ark. 76. 

2. ir.S?.—-Ohio Millers’ Mut. Ins. Co. 
v. Artesia State Bank, C.C.A.Miss, 
39 F.2d 400. 

Pla —Bean v. Suburban Holding Co., 
164 So. 613. 121 Fla. 868. 

Md —William Danzer A Co. v. 

19 C.J.S.-40 


Western Maryland Rv Co.. 165 A 
463. 164 Md 448 

Miss -Newcomb \. Horn** Trust Co 
161 So. 158, 169 Miss 883—Adler 
v. Interstate Trust & Hanking 
Company, 146 So. 107, 166 Mis.s 

216 . 

l*<t -Kt I’ltt Real Kstat** Co \ 
Schaefer, 96 l*a Super 197 
Tex—Southern Hiscount Co v Ro.«.(, 
Civ .\pp . 290 S W. 861, reversed on 
other grounds. Com App., 296 S \V 
482 

14a C J. p 492 note 63 

But corporation having same pres¬ 
ident as another corporation from 
which It leased property has been 
held to have had opportunity for ac¬ 
tual knowledge that leased property 
w'as mortgaged and to be affected 
with notice of mortgage.—In re Kolb 
Carton Co., C.C.A Conn, 9 F 2d 796, 
mandate amended on other grounds 
11 F2d 1011. 

Knowledge of common director 

to affairs of one corporation held not 
imputable to the other.—Raymond- 
Kldredge Co. v. Security Realty ln\. 
Co.. C.C.A.Ky.. 91 F.2d 168. 

3^ Utah.—Utah Bond & Share Co 
V Chappel, 251 P. 354. 68 Utah 530 

4 . IT.S.— In re Kentucky Wagon 
Mfg Co., f\C.A.Ky., 71 F 2d 802, 
affirming, D.C., 3 F Supp. 958, and 
certiorari denied Laurent v. Stiles, 
55 S.Ct. 142, 293 U.S. 612, 79 L Kd. 
701—In re Ilenwood & Nowak, D 
C.Maas., 27 F.2d 888. 
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5. N.Y.—Shelton Holding Corpora¬ 
tion V l.*»0 Ka.st Foriy-Kighth St 
Corporation. 191 X K 8, 264 N Y 
339. n‘\ersing 264 N.Y S. 994, 23'* 
App L)i\ 898. motion denied 193 X 
K 291, 265 NY. 502 

6. r S.—In re Indiana Concrete 
Pipe Co , D C Iiid , 33 F 2d 594, 

X C —Wiikins-Ricks Co. \ Welch 
102 SE 316, 179 NC 266 

7. C'al —V»*rder v American Loan 
Soc, 32 P.2d 1081. 1 Cal 2d 17. 

8. Ill — Hunt V Rosenbaum llriiin 
Corporation, ISO N.E 997, 355 Ill 
504 

14a C.J p 492 note 70. 

Knowledge of ooadventnrer’i rights 

Corporation, of which joint ad¬ 
venturer, know'ing of coadventurer’s 
rights, wes managing officer, w^as 
charged with knowledge of coadven¬ 
turers rights in property acquired by 
It from or through such officer.—Wil¬ 
son V. Cody I’etroleum Co., C.C.A 
Wyo. 66 P.2d 233. 

9. X Y.—Botway v. Schnitzer, 216 
NYS. 755, 217 App Div. 468. 

10 . N Y —Blattmacher v Brown. 
29.5 N.V.S. 936, 163 Misc 389 

11. Ill—Seaverns v. Presbyterian 
Hospital. 60 NE. 1079, 173 Ill 414. 
64 Am.S.R. 126, affirming 64 III. 
App. 463. 

t4a C.J. p 492 note 71. 

12 . Ark.—Nichols v. Brinkley Mer¬ 
cantile Co.. 242 S.W. 56. 154 Ark. 
225 . 
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the corporation; nor is the corporation chargeable 
where he deals in the transaction with other offi¬ 
cers of the corporation and not through himself 
alone, the law not presuming that he dealt with 
himself alone, and the burden of proving that he 
did so act being on the person so asserting.^ 3 

Notice to a partner will not ordinarily be notice 
to a corporation of which the other partner is an 
officer.!* 

§ 1087. Notice of Officer’s Own Fraud against 
Third Person 

If an officar or agent acting within his powers ac¬ 
quires knowiedge of a fact while committing a fraud 
on a third person, his knowledge thereof, and of the 
fraud, is imputable to the corporation; but knowledge 
of a fraud committed outside his authority is not im¬ 
putable, unless present in his mind when he transacts 


for the corporation business to which the knowledge re¬ 
lates. 

If an officer or agent acting within the general 
scope of his powers acquires knowledge of a partic¬ 
ular fact while committing a fraud on a third per¬ 
son in a matter pertaining to the business of the 
corporation, although the fraud is perpetrated for 
his own benefit, the corporation will be chargeable 
with such knowledge, as well as with knowledge of 
the fraud,!® especially where it ratifies the transac¬ 
tion ;!® but in the absence of ratification, the corpo¬ 
ration is not chargeable with kiKiwdedge of a fraud 
committed by an officer or agent without the appar¬ 
ent scope of his authority, and outside the business 
of the corporation, for his own or another’s bene¬ 
fit,!7 unless such knowledge is present in his mind 
when he is transacting, for the corporation, busi¬ 
ness to which the knowledge relates.!® 


C. PROPERTY AND CONVEYANCES 


1. Acquisition and Holding 


§ 1088. Capacity to Acquire and Hold 

a. In general 

b. Particular kinds of property 

c. Particular title or interest 

d. Effect of limitation of corporate ex¬ 

istence 

c. Purpose of acquisition or holding 

f. Holding through agent or trustee 

g. Presumptions as to capacity 


a. In General 

Subject to constitutional, statutory, or charter limi¬ 
tations, a corporation has capacity to acquire and hold 
property as an incident to corporate existence. Where 
the power is expressly conferred, its extent depends upon 
the terms, express or implied, of the statute or charter, 
and the purposes for which the corporation was createc 
and the property acquired. 

Subject to constitutional, statutory, or charter 
limitations, as discussed infrjl § 1089, a corporation 
has the capacity to acquire and hold property**’ for 


13. CSa.—Taylor v. Folder, 69 S.B. 

844. 3 Ga.App. 287. 

14b Ga.—Baskiii.s v. Valdosta Bank, 
etc., Co., 63 S E. 648, 5 Ga.App 
600. 

15w Cal.—Pitman v. Walker, 203 P. 
739, 187 Cal. 667. 

Iowa.—Farmers’ Sav. Bank of Mur¬ 
ray V. Planters* Terminal Elevator 
Co. of Des Moines, 204 N.W. 298, 
200 Iowa 434. 

Mass.—Chappie v. Merchants’ Nat. 

Bank. 187 N.E. 232. 284 Mass. 122. 
N.J.—Hollingsworth v. Hederer, 4 A. 
2d 291, 298, 126 N.J.Eq. 193, quot¬ 
ing Corpns Juris, affirmed 4 A.2d 
300, 125 N J Eq. 193. 

14a C.J p 493 note 76. 

Notice of fraud against corporation 
see fi 1084 supra. 

Corporation reoeivlag benefits of 
officer’s fraud against third person 
held chargeable, with officer’s knowl¬ 
edge.—Irving Trust Co. v. State 
Bankers’ Financial Corporation, D. 
C.N.y,. 40 P.2d 88—Edward Hines 
Western Pine Co. v. First Nat. Bank. 
IXC.lll.. 1 F.Supp. 550, affirmed, C. 
C.A., 61 F.2d 503. 


16. Conn.—New Milford First Nat. 
Hank v. New Milford, 36 (^onn. 93. 

N J.—Hollingsworth v. Ledorer, 4 A 
2d 29l. 298. 126 N.J.Eq. 193. quot¬ 
ing Corpus Jnzls. 

17. U.S.—Ohio Millers’ Mut. Ins. 
Co. V. Artesia State Bank, C-C.A. 
Miss., 39 F.2d 400. 

N.Y.—Credit Alliance Corporation v. 
Sheridan Theater Co.. 14 9 N.E. 837, 
241 N.Y. 216, reversing 206 N.Y.S. 
389, 210 App.Div. 599, which re¬ 
versed 202 N.Y.S. 217, 121 Misc. 
656—Matteawan MTfg. Co. v. Chem¬ 
ical Bank & Trust Co., 279 N.Y.S. 
495, 244 App.Div. 404, modified on 
other grounds 3 N.E.2d 845, 272 N. 
y. 411—Credit Alliance Corporation 
v. Sheridan Theatre Co., 202 N.Y.S. 
217, 121 Misc. 656, reversed on oth¬ 
er grounds 206 N.Y.S. 389, 210 App. 
Dlv. 599. 

14a C.J. p 498 note 78. 

Knowledge acquired outside scope of 
authority or in private capacity 
generally see infra 8S 1081, 1082. 

18. N.Y.—Marr v. Tumulty, 176 N. 
E. 366, 256 N.Y. 16, reversing 240 
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N.Y.S. 328, 228 App.niv. 5.19. and 
reargunient denied and amended 
177 NE 184, 256 N.Y. 664—IltildtMi 
v. New York & Erie Bank, 72 N Y 
286. 

19. NC—Carolina Conch Co. v. 
Hartness, 152 S.E. 489, 198 N.(’ 
524. 

Tex.—Rogers-Hill & Co. v. San An¬ 
tonio Hotel Co., Com App.. 23 S W 
2d 329, reversing, Clv.App., 7 S 
W.2d 601. 

14a C.J. p 494 note 91. 

Conveyances or transfers to corpo¬ 
ration before creation or organ¬ 
ization: 

In general see supra S 127. 

De factor corporations see supra S 
95. 

Effect of acquiring prohibited prop¬ 
erty see infra 9§ 1112-1115. 

“The power of taking and holding 
real estate—as well as persunul 
property—is generally laid down a.s 
one of the powers Incident to every 
corporation, unless there be an ex¬ 
press prohibition, or such power be 
clearly repugnant to the purposes of 
its creation, or forbidden by some 
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the purposes discussed in succeeding subdivisions 
of this section. Property acquired by a corporation 
remains its property until disposed of in a manner 
provided by law or by its charter.^® 

Express or implied power generally. The power 
need not be expressly conferred, but is incident to, 
and inherent in, corporate existence ,21 and the right 
has been said to be recognized by some statutes by 
implication, without express mention .22 Where ex¬ 
pressly conferred, the extent thereof depends upon 
the terms of the statute or charter, the purposes for 
which the corporation was created, and the pur¬ 
poses for which the property is acquired.23 Gen¬ 
erally such grants of power are merely declaratory 
of the common-law power of corporations to ac¬ 
quire and hold land for the piiqwses of their crea- 
tion.2^ A power to acquire property may be read 
into a statutory grant as being necessarily included 
in the power expressly granted.25 It has been held 
that a statute authorizing a corjioration to hold 
property necessarily includes the right to acquire 
property,26 that the power to sell property is equiv¬ 
alent to a grant of power to purchase the property 
to be sold,27 and that a direction to sell within a 
prescribed period ])roperty not necessary for the 
use of the corporation’s business is equivalent to a 
grant of power to hold such property during the 


period mentioned. 2 8 

General statute of incorporation. Where a gen¬ 
eral statute of incorporation grants to corporations 
fosmed pursuant to its provisions the power to ac¬ 
quire and hold property, that power is inherent in 
every corporation organized under such general 
law, in the absence of a plain renunciation of such 
pfjwers in the articles of incorporation of a partic¬ 
ular corporation,^® or a renunciation of power nec¬ 
essarily implied III the articles of a particular corpo¬ 
ration, because of the limited purposes for which 
the corporation is formed.^® 

Quantity or value. In the absence of express 
limitation, there is no limit on the amount or value 
of property which a corporation may ac(|uire and 
hold other than that imposed by the rule that it 
cannot acquire property for a purpose foreign to 
the objects for which it was crealed.^i A corpora¬ 
tion is not limited in its ownership of projierty to 
the amount fixed as its capital stock .22 If there is a 
limit, the question whether or not the limit has been 
passed may be raised only by the state.23 

Alien stockholders. As the corpciration is an en¬ 
tity distinct from its stockholders, the fact that 
some of its stockholders may be aliens does not ncc- 


poHitive law.”—State Univ. v. De¬ 
troit Younsr Mon'8 Soc., llj Mtrh 1^8, 
160. 

Scope and extent of power 

"It In oHsontial to rorporatlons. ns 
wt'll as Individuals, that llu*y should 
have the cnpacity ... to acciuire 
. . . properly. Without these pow¬ 

ers the purposes of their institution 
<M)uld n<il bo aceomplished. Hut they 
have not, like individuals, an unlim¬ 
ited discretion in the application of 
those powers. They may not exer¬ 
cise them for purposes foreign to 
their <*renlion.'*—Rivanna Nav. Co. 
V. Dawson, 3 Gratt. 19, 20, 44 Va. 19. 
LMl. 46 Am.D. 183. 

20. Da.—Screw men’s Renev. Ass'n 
of Douisiana v. Monteleone, 123 
So. 116 . 168 Da. 664. 

21. I^luss.—Hubbard v. Worcester 
Art MUseuni, 80 JS.K. 490. 194 Mass 
280, 9 DR.A.,N.S., 689, 10 Ann.Cas. 
L025. 

14a C.J. p 494 note 96. 

22. l!.S.—Hubbard v. Worcester 
Art Museum, C.C.Mnss., 179 F. 406, 
error dismissed 196 K. 871, 116 C. 
C.A. 433. 

Mass.—Hubbard v. Worcester Art 
Museum. 80 N.E. 490. 194 Maas. 
280, 9 D.R.A.,N.S., 689, 10 Ann.Cas. 
1026. 

2S. Ky.—Thweatt v. Hopkinsville 
Bank. 81 Ky. 1. 


I^.y.—Spear v. Ciawford, 14 Wend 
20, 28 Am D. 513. 

I‘a—Philadelphia, etc,, R. Co v, Wil¬ 
liams. 54 Pa 10.3. 

14a C J. p 494 note 2. 

Exceptions to express limitations see 
infra § 1089 h (8) 

Particular statutes oonstmsd and 
applied which expressly confer such 
power—German Ins Co v. Cum., 133 
S \V. 793, 141 Ky. 606—14a C.J. p 494 
note 98. 

Fartieular charter provlsloiui con¬ 
strued and applied which expressly 
grant such powder. 

III.—Brown v. Hogg, 14 Ill. 219. 
Wash.—Milton v. Crawford, 118 P. 

32, 65 Wash. 145. 

14a C J. p 494 note 2 [a]. 

24. Mich.—Thompson v Waters, 25 
Mich 241, 12 Am.R. 243. 

N J.—Stale v. Mansfield Tp., 28 N.J. 

Daw 610, 67 Am.D. 409. 

14a CJ. p 494 note 3. 

25w S C —Brown v. Chestcrvllle At'a- 
demy Soc., 24 S.C.Eq. 362. 

14a C.J. p 495 note 4. 

26. I" S.—Hubbard v. Worcester 

Art Museum. C.C.Mass., 179 F. 406, 
error dismissed 196 F. 871, 116 C. 
C.A. 433. 

Ask.—^Rachels v. Stecher CoopuBrago 
Works, 128 S.W. 348. 95 Ark. 6. 

27. Mich.—Dewey v. Toledo, etc., R. 
Co., 51 N.W. 1063, 91 Mich. 351. 
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Tex—Schneider v. Sellers, 84 S.W. 
417, 98 Tex 3S(i. modifying, Cl\ 
App, 81 S W. 126 

14a CJ p 493 note 6. 

28. Tex—Schneider v. Sellers, su¬ 
pra. 

14a C J. p 495 note 7. 

29. AV^nsh.—Milton v Cnwfoid, 118 
P 32, 65 Wa.sh. 145. 

Wis—First Nat. Bank & Trust Co. 
of Racine v Gold. 259 N.W. 260. 
217 Wi.s. 522. 

Whether power renounced held 
doubtful 

Wash—Milton v. Crawford, 118 I’. 
32, 65 Wa.sh. 145. 

3(k Wash.—Milton v. Crawford, su¬ 
pra. 

31. U S.—Hubbard v. Worcester 
Art Museum. C.C.Mass.. 179 F. 406. 
error dismissed 196 F. 871, 116 C 
C.A. 433. 

14a C.J. p 495 note 14. 

32. N.J.—State v. Morristowm Fire 
Assoc., 2.3 N.J.Daw 195. 

N.V.—Barry v. Merchants’ Ex<*h Co, 
1 Sandf.Ch. 280. 

33. IT.S.—Hubbard v. Worcester 
Art Museum, C.C Mass , 179 F. 406, 
error dismissed 196 F. 871, 116 C. 
C.A. 483. 

14a C.J. p 495 note 16. 
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essarily, and apart from statute affect the power of 
the corporation to hold property.^^ 

b. Particular Kinds of Property 

(1) Real property generally 

(2) Personal property generally 

(3) Franchises 

(1) Real Property Generally 

Corporations have capacity to take and hold title to 
real property as an incident to corporate existence, at 
common law or, In the absence of plain statutory or 
charter restrictions, where created under special char¬ 
ters or general laws. Where created to deal in real es¬ 
tate, their power to purchase is ordinarily practically 
unlimited. Unless prevented by statute, corporations 
may acquire public lands. 

Tt is well settled that a corporation has the capac¬ 
ity at common law, as a distinct legal person, to 
take and hold title to real property,35 and the same 
capacity and power exist in corporations created 
under special charters or general laws in the ab¬ 
sence of express or plain restrictions in their char¬ 
ters or in the statutes applicable to thcm.36 The 
power need not be expressly conferred, but is im¬ 
plied as an incident to corporate existence stat¬ 
utes expressly conferring such power are merely 
declaratory of the common law.33 Where confer¬ 
red by a statute in general terms, the power may be 
diminished or destroyed only expressly or by clear 
implication.39 

34. Mont.—Princeton Min. Co. v. 

Butte First Nut. Bank, 19 P. 210, 

7 Mont. 530. 

Ha C J. p 495 note 17. 

35. Or.—drat ton v. Orat ton’s Es¬ 
tate. 283 P. 747, 133 Or. 65. 

14a C.J. p 496 note 20. 

Purpo.ses of acquisition see Infra 
subdivi.sion e, this section. 

36. Wash.—Tacoma Hotel v. Morri¬ 
son & Co., 74 P.2d 1003, 193 Wash. 

134. 

14a CJ. p 496 note 21. 

A<'qui.‘dtion and holding by foreign 
corporation see infra §§ 1868-1873. 

“Among the powers or capacities 
incident to a lorporation at the com¬ 
mon law, without any special men¬ 
tion in their charter, was that of 
taking, holding, and conveying lands; 
and these in* idents still remain even 
in this eountiy, where charters are 
granted only by the legislature; sub-’ 

Ject only to such restrictions as the 
legislature has .seen fit to impose, by 
express provision or tacit implica¬ 
tion. The act of incorporation. In 
effect, gives to the corporation, sub¬ 
stantially the powers and faculties 
of a natural person, except as they 
are in some way restrained by the 
act of incorporation, or some other 


Corporations formed to deal in land. When a 
corporation is created for the purpose of dealing in 
real estate, its power to purchase real estate is 
practically unlimited, where there are no express 
or statutory restrictions.*® A corporation which 
has been created with power to do a general real 
estate business has power to enter into a contract, 
under the terms of which it agrees to take posses¬ 
sion of certain real estate, to offer it for sale, to 
collect rents with respect to it, and at the expira¬ 
tion of a stated period to purchase the interest of 
a lienholder.^ 1 However, the fact that a corpo¬ 
ration is named a realty company has iK'en held 
not necessarily to entitle it to purchase real prop¬ 
erty.* 2 

Public lands. Provided the statute disposing of 
the public domain does not exclude corporations 
from the right to purchase or appropriate lands dis¬ 
posed of, the catiacity to acquire real property in¬ 
cludes not only the power to acquire property from 
individuals, but also the ])ower to acquire public 
lands, cither state*3 or federal.** 

(2) Personal Property Generally 

A corporationf if not expressly restricted, may ac¬ 
quire choses in action. It may acquire a judgment in 
another's favor, and, under an authorizing charter pro¬ 
vision, a conditional sales contract; and it may have 
power to purchase a patent. 

A corporation, if not expressly restricted, may 
acquire choses in action,*® such as promissory notes, 

Realty Co., 224 N.W. 621, 246 Mieh 
261. 

41. Kan.—Nooshu Valley Inv. Co. v. 

Hannum, 63 L*. 92, 10 Kan App. 

499. 

42. N T.—IST. A. Berwin & Co. v 
Hewitt Realty Co., 191 N Y.S. 817, 
199 App.Div. 453. 

43. Term.—State v. Nashville Univ., 
4 Humphr. 157. 

Tex.—Dawson v. McDeary, Civ.App., 
25 S.W. 705. 

14a C J p 497 note 30. 

44. US —McKinley v. W'heelor. 
Colo, 9 act. 638. 130 U.S. 630, 32 
Ul'kl. 1048 

Grants in aid of railroads see the 
C.J.S. title Public Hands 9S 148 
169. also 50 C.J. p 1028 note 1 P 
1074 note 2. 

Mining claims see the C.J S. title 
Mines and Minerals S 38, also 40 
C.J. P 773 notes 50-54. 

46. Ohio.—Central Ohio Natural 
Gas & Fuel Co. v. Capital City 
Dairy Co., 53 N.B. 711, 60 Ohio St. 
96. 

14a C.J. p 497 note 42. 

Incidental acquisition for claim for 
damages see infra f 1088 e (1) (c) 
bb. 


law of the State creating lt.“— 
Thompson v. Waters, 25 Mich. 214. 
227, 12 ArnR. 243, 

37. U.S.—Hubbard v, Worcester 
Art Museum. C.C.Mas.s , 179 F. 406, 
error dismissed 196 F. 871, 116 C. 
C.A. 433. 

14a C.J. p 496 note 22. 

38. Or.—Gratton v. Grattoirs Es¬ 
tate, 283 P. 747, 133 Or. 65. 

39. Mo.—Coates & Hopkins Realty 
Co. v. Kansas City Terminal Ry. 
Co., 43 S.W.2d 817. 328 Mo. 1118. 

4a Cal.—Market St. R. Co. v. Hell- 
man, 42 P. 225. 109 Cal. 571, 690. 
Ind—Hayward v. Davidson, 41 Ind. 
212 . 

14a C.J. p 496 note 24. 

Furohass or erection of buildings 

(1) “The power to purchase, own, 
and rent buildings includes the pow¬ 
er to purchase, own. and rent land 
on which the buildings stand or are 
to stand.”—Sylvester Watts Smyth 
Realty Co. v. American Surety Co. of 
New York, 238 S.W. 494. 498, 292 Mo. 
423. 

(2) Erection of buildings for in¬ 
come purposes is fairly included in 
power of corporation to hold and 
deal in real estate.—Stott v. Stott 
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bills, and bonds,unless, as appears in subdivision 
c (1) (a) of this section, such transactions are for¬ 
eign to the objects of its creation. In the course of 
its authorized business, a corporation may acquire 
a judgment in favor of another and enforce it.^^ 
Where its charter authorizes it to deal in bonds, se¬ 
curities, notes, and evidences of debt, its purchase 
of a conditional sales contract is not ultra vires.^® 

The power of a corporation to acquire and hold 
its own stock is treated siij)ra § 950, and the power 
to acquire and hold stock in other c<^rporations, su¬ 
pra § 951. 

Patents, A corporation may have the power to 
purchase a patent.^® 

(3) Franchises 

A corporation may ordinarily purchase a franchise 
which the owner has power to transfer; but it cannot 
acquire from individuals a franchise which other corpo¬ 
rations can acquire only by grant from specified authori¬ 
ties as provided by law. 

A corporation may ordinarily purchase a fran¬ 
chise, just as it may purchase any other property, if 
the owner has the power to sell and transfer it;***** 
so It may purchase a right to use public streets, 
to maintain a line of telegraph,or to furnish a 
town with water.’**'^ However, an assignment of a 
franchise by individuals to a corporation cannot be 
upheld where the effect would be to give to a par¬ 
ticular corporation a franchise which other corpo¬ 
rations could acquire only by a grant from speci¬ 


fied authorities as provided in the general laws.^^ 

Corporate franchise. A statute authorizing a cor¬ 
poration organized under the laws of the state to 
sell its property, franchise rights, and privileges to 
any other corjioration organized under the same or 
similar laws of the state for the same corporate 
purpose, docs not authorize a domestic corporation 
to purchase the franchise and rights of a foreign 
corporation.®'** 

c. Particular Title or Interest 

A corporation may have both the legal and equitable 
title in property. It may acquire a fee, leasehold, or 
easement, for a purpose within the object of its crea¬ 
tion. It cannot take property, real or personal, as a 
Joint tenant, but may as a tenant In common. 

A corporation may have both the legal and equita¬ 
ble right and title in its property.®® 

Fee. A corporation may take title to land in fec,®*^ 
even in the absence of an express grant of power,®® 
except as such right is limited by the provisions of 
its charter or the statute under which it is organ¬ 
ized.®® It may acquire title in fee to a portion of 
a building.®® 

Leasehold. A corjioration authorized to buy and 
sell real estate and any interest therein, and to car¬ 
ry on a general real estate and construction business, 
has been said to have express authority to take a 
lease.®^ A corporation may take a lease without ex¬ 
press authority in its charter, for the purpose of 
carrying out the objects of Us creation,®- but not 


46. Wa.sh.—Jnmie.son v. Flfini, 86 
I*. 165. 43 Wash 153. 

14a CJ p 498 note 43. 

Disrourtinir rnnimoroial paper see 
infra S 1145. 

8o under express authority lu char¬ 
ter 

III—Wernick v. National Hond & 
Investment Co„ 376 III App. 84. 

47. Or.—Capital I-umboring: Co v 
Loarnod. 59 P. 451. 36 Or 544. 78 | 
Am S It. 792. 

14a C J. p 498 note 44. | 

48. Ill.—Wernick v National Bond 
& Invcslmont Co. 276 111 App 84 

49. U.S. — Blanchard’s < Sun-Stock 

Turning Factory v. Warner, C 
Conn., 3 F Ca.s No 1,521, 1 Blatchf. 
258—Doracy Harvester Ue\olvirig- 
Rakc Co. V. Marsh. CC.Pa.. 7 FCas 
No 4.014, 6 Fish Pat Cas. 387, 9 

Phila. 395. 

14a C.J. p 498 note 45. 

50. Cal.—San Luis Water Co. v. 
Estrada, 48 P. 1076, 117 Cal. 168. 

14a C.J. p 497 note 32. 

Partionlar statute ooustrued and 

applied autliorizing corporations to 

take by assignment privileges or 

franchises granted to individuals.— 


In re Southern Wiscon.sln l*ower Co.. 
122 NW 801. 809, 140 Wis. 245. 

265—11a C.J p 497 note 37 [a]. 

51. IT.S —Detroit v Detroit Citizens’ 
St It. Co. Mich., 22 set. 410. 3S4 

U. S. 368, 46 LEd 592. 

52. Cal,—Culifornia State Tel. Co. 

V. Alta Tel Co, 22 Cal. 398. 

53. Cal —San Luis Water Co v. Es¬ 
trada, 48 P 1075, 117 Cal. 168. 

54. Cal.—IVopIc A. Stanford, 18 P. 
8,5. 19 P. 693, 77 Cal. 360, 2 L It.A. 
92—San Francisco v. Spring Valley 
Water Works, 48 Cal. 493. 

55ii Mich.—Diett*rle v Ann Arbor 
Paint. eU., Co., 107 N W. 79, 143 
Mich 416. 

l»owcr of corporations to consolidate 
see infra §§ 1605-1607. 

56. Iowa.—Farnsworth v. Muscatine 
I'loduce, etc.. Ice Co., 158 N.W. 
741. 177 Iowa 21. 

Bailment see infra § 1252. 

57. N.C.—Cross v. Seaboarfl Air 
Line U. Co, 90 S E, 14, 172 N C. 
119 

14a C.J. p 498 note 49. 

1 58. Ky.—Cynihiana v. Hutchinson, 
60 SW. 379. 

I N.y.—People v. O’Brien, 18 N.E. 692. 
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111 N.Y. 1, 19 NY St. 173, 7 Am S. 
R 684, 2 L.R A. 255 
I4’i C J p 498 note 50. 

”A priM-ogative of a corporation at 
common law was the acquisition of 
the fee title to land ” -Coates & Hop¬ 
kins Realty Co v. Kansas City Ter¬ 
minal Ry Co. 43 S.W2d 817, 822, 
328 Mo 1118, citing Corpus Juris. 

59. N.C.—Mallett v. Simpson, 94 N. 
C. 37, 55 Am.R, 595. 

Vt.—Page V Heineberg, 40 Vt. 81. 

94 Am.D 378. 

14n C.J. p 498 note 51. 

60. N.C.—Asheville Div. No. 16, S. 
T. V. Aston, 92 N.C. 578. 

61. Mo.—Sylvester Watts Smyth 
Realty Co. v. American Surety Co. 
of New Y"ork. 238 S.W. 494, 498, 
292 Mo. 423. 

Keason for ruls 

"A lease for years is but a bargain 
and sale of the demised premise.s for 
the time.”—Sylvester Watts Smyth 
Really Co. v. American Surety Co. of 
New York, supra. 

68. U.S.—Jacksonville. M I*. Ry. & 

j Nav. Co. V. Hooper, Fla., 16 S.CL 
379, 160 U.S. 514. 40 L.Ed. 515. 

I 14a C.J. p 498 note 58. 
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for a purpose which is foreign to such objects;®® 
and, even where the charter authorizes leasing, a 
lease is void which grants rights not within the 
pow-er granted the corporation by its charter.®-* 
The fact that one person buys all the stock of a 
corporation does not in any way bring to an end 
an existing lease to the corporation.®® 

The leasing of its property by a corporation is 
considered in ^ 1241-12.S0 infra. 

Easement, A corporation has the same power to 
take an easement for legitimate corporate purpos¬ 
es as it has to take any other property;®® but it 
cannot properly do so for a purpose not within the 
objects of its creation.®'^ 

Trust fund, A corporation may follow its prop¬ 
erty as a trust fund where an individual might.®® 

Joint tenancy and tenancy in common. From the 
nature of a corporation it is incapable of taking and 
holding lands in joint tenancy, either with another 
corporation or with a natural person.®® There is 
nothing, however, to prevent a corporation from 
taking and holding land as tenant in common with 
another, since for this estate only unity of [losses- 
sion is necessary.’^® A corporation cannot take per- 
.sonal property as joint tenant,but may take as 
tenant in common.^® 

d. Effect of Limitation of Corporate Existence 

A corporation may acquire an intereat in property 


which will not expire with the eorperatlen iteelf. It may 
take a fee simple estate for purpoaee either of aliena¬ 
tion or, except under some early authoritlea, of enjoy¬ 
ment, even though the period of ite existence Is limited; 
and it may acquire a franchise extending beyond the 
term of the corporation. 

Corporations limited in the period of their dura¬ 
tion may acquire property, even though the interest 
acquired will not expire with the corporation it¬ 
self.*^® Whether a grant to a corporation formed 
for a limited period is for the life of the corpora¬ 
tion or for a longer or shorter period depends on 
the language used in making the grant.*^* 

Real property. In some early cases, a distinction 
was made between the estate which a corporation 
may take for the purposes of alienation, and the es¬ 
tate which it may take for the purposes of enjoy¬ 
ment, holding that it may take a fee simple estate 
for the purposes of alienation, but may take only 
a determinable fee for the purposes of enjoyment,^® 
the old common-law doctrine being that on the dis¬ 
solution of a corporation its real property reverted 
to the grantor or his heirs, as shown infra § 1730. 
There seems never to have been any doubt that a 
corporation may take and hold a grant of land in 
fee and convey it in fee, notwithstanding the period 
of its existence is limited, so that the title of its 
grantee will not be affected by its subsequent dis¬ 
solution.'^® Moreover, the proposition that a cor* 
poration can take only a determinable fee, and not 
a fee simple, for the purposes of enjoyment is re- 


To prevent competition 

N. V.—^Brooklyn Distilling Co v. 
Standard Distilling?, etc., Co., 105 
N.Y.S. 264. 120 App.Div. 237, af¬ 
firmed 86 N.E. 564, 193 N.Y. 561. 
63. Ill.—U. S. Brewing Co. v. I>o- 
losp, etc.. Co.. 102 N’.K. 753, 259 Ill. 
274, 47 D.H.A..N.S., 898, revenging 
174 Ill.App. 394. 

14a C.J. p 499 note 69. 

64w Tenn.—Hedges v. Signal Amuse¬ 
ment Co., 64 S.W.2d 634, 16 Tenn. 
App. 361. 

66. Lii —International Harvester Co, 
of America v. Shreveport Nugrape 
Bottling Co., 127 So. 47, 13 Da.App. 
222 . 

66 . Pa.—Philadelphia, etc., R. Co. 
V. WilllamH, 54 Pa 103. 

14a C.J. p 499 note 61. 

Biglit of way for railroad for cor¬ 
poration's private use.—Clrady v. 
Borden Brick & Tile Co., 154 S.E. 
834, 199 N.C. 611. 

67. N.C.—Beasley v. Aberdeen, etc., 
R. Co., 59 S.E. 60. 146 N C. 272. 

Bnainosa of oommon oarxiar 

“A corporation . with no 
power in its charter or otherwiae to 
engage in or carry on the business | 
of a common carrier, has no capacity | 


to lake and u.mc an easement [right 
of way] for that purpose."—(Jrady v. 
Borden Brick & TII« Co., 154 S.K. 
834, 836, 199 N.C. 511. 

68. NY—Erie R. Co. v. Vanderbilt, 
5 Hun 123. 

69. X Y.—Moore Lumber Co. v. 
Brlirman, 269 N.Y.S. 248, 144 Misc. 
291. 

14a C.J. p 498 note 64. 

The reasons are that the four uni¬ 
ties of Interest, title, time, and pos¬ 
session, which are essential to a 
Joint tenancy, cannot exist, and that 
there can be no reciprocity of sur¬ 
vivorship.—IlewJtt v. San Francisco, 
2 Cal. 289. 

70. Tenn.—Kstell v. South Unlv., 
12 Lea 476. 

14a C.J. p 498 note 56. 

71. S.C.—Telfair v. Howe, 24 S.C. 
Eq. 235, 55 Am.D. 637. 

78. N.Y.—New York, etc.. Canal Co. 

v. Fulton Bank, 7 Wend. 412. 

S.C.—Telfair v. Howe, 24 S.C.Eq. 236, 
65 Am.D. 637. 

78. Ill.—Adelman v. Carson, Plrle, 
Scott & Co.. 247 111.APP. 574. 

14a C.J. p 499 note 70. 

Xiease 

(1) Lease extending beyond the 
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term of corporate existence may be 
taken by a corporation authoriacd 
to hold in fee.—Lancu.stcr County \. 
Lin<*oln Auditorium A.ssoc., 127 N.. 
W. 226, 87 Neb 87. 

(2) Lease of city property to cor¬ 
poration was not void becau.se of 
fact that charter of corporation ex¬ 
pired by its own terms before ex¬ 
piration of period of lease. In that 
lease in any event was valid for pe¬ 
riod of corporate life and would ex¬ 
tend beyond that period In case 
charter was renewed—Woodward v. 
Fox West Coast Theaters, 284 P. 350, 
86 Ariz. 251. 

74. Mo.—State v. (^pe Girardeau, 
etc.. Gravel Road Co., 10.5 S.W. 761. 
207 Mo. 85. 

14a C.J. p 501 note 80. 

76. N.Y.—Nicoll V. New York, etc.. 
H. Co., 12 Barb. 460. uff 12 N.Y. 
121 . 

14a C.J. p 499 note 71. 

Escheat of property on dissolution 
of corporation see infra 9 1730 and 
C.J.S. title Escheat { 3, also 14a 
C.J. p 601 notes 82 [a], 85-88. 

76. N.C.—^Wilson v. Leary, 26 S.E* 
630, 120 N.C. 90, 58 Am.S.R. 778. 
38 L.R.A. 240. 

14a C.J. p 499 note 72. 
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yarded as an exploded refinement of the common 
law, at least as regards private joint-stock corpo¬ 
rations, 7 7 the modern rule being that on dissolu¬ 
tion a corporation’s property does not revert, hut 
is preserved for the benefit of creditors and stock¬ 
holders, as noted infra § 1730. 

Thus a corjmration organized for a tefm of 
years may acquire land in fec,78 and a grant in fee 
to a corporation organized for a limited period will 
not be construed to convey the property for a term 
of years only.7J> 

Franchise. A corporation organized for a term 
of years may acquire a franchise extending beyond 
the term for which the corjioration is formed 
the grant of a franchise extending beyond the term 
of its corporate life will inure to the benefit of those 
lawfully entitled to succeed to the rights of the cor- 
poration.^l The principle, above stated, that wheth¬ 
er a grant to a corporation formed for a limited pe¬ 
riod is for the corporation’s life or for ajonger or 
shorter period dejicnds upon the language of the 
grant, is aiiplicable to the grant of a franchise.^- 

e. Purpose of Acquisition or Holding 

(1) Corptirate imrposes or business 

(2) Legality 


(1) Corporate Purposes or Business 

(a) Corporate purposes generally 

(b) Corporate business generally 

(c) When acquisition necessary or prop¬ 

er for corporate purposes or busi¬ 
ness 

fa) Corporate Purposes Generally 

A corporation’s power to acqirire and hold property 
extends, in the absence of express limitation, to all prop¬ 
erty reasonably necessary to enable it to accomplish the 
objects of its creation, but not, in the absence of ex¬ 
press grant of power, to property not reasonably neces¬ 
sary for such purposes. 

The power of a corporation to acquire and hold 
property extends, in the absence of express limita¬ 
tion, and regardless of whether the power is im¬ 
plied or is expressly conferred in general terms, to 
all property reasonably necessary to enable it to 
accomplish the objects for which it was created, 
whether such property is rcal^3 (jj- personal.On 
the other hand, the corporation, even where there 
is no express restriction, cannot, in the absence of 
an express grant of fxower, acquire or hold prop¬ 
erty not reasonably necessary to carry out the pur¬ 
poses for which it was formed,whether such 
property is re.il^^ or personal for example, a 


77. NT.—-Wilson v. L»‘ary. 26 S.K. 

630. 120 N(\ 90, r>S Am SR 778. 
3K L.R.A. 210. ovcriuliUK V. 

Iloriih, 36 N.C. 358. 36 Am 1\ 48 

14a C .1 p 500 nolo 74. 

78. II.S—Detroit Detroit Clti- 

zeiis' St. R. Co. Mich.. 22 S.Ct. 410. 
184 r.S 368, 46 L Kd 592. 

14a CJ p 500 note 75. 

heading cmc 

T—IVopW V O’nnen, 18 N FC 692. 
Ill .N'.Y. 1. 7 Ani.S.U. 6Si, 2 L K A. 
255. 

XcMon for rule 

*‘Th<*re la no necessary connection 
between the period of enjoyment or 
u.ser and the qiuinlily of the estate. 
A fee may be ns necessary to the ab¬ 
solute control of . . . permanent 

tlxturt's, where the corporation is to 
continue fur titty y»'ars. as where Us 
charter is perpetual ”—Nicoll v. New 
York, etc., R. Co., 12 N.Y 121, 135. 

79. N.C.—Asheville Div. No. IB S. 
T. V. Aston. 92 N C. 578, 

Beason for rule 

“It w'as never yet held, that a 
grant of a fee in express terms could 
be restricted by the fact that the 
grantee hud but a llnilted term of 
existencu If it were so, a grant 
could ne\er be made to an individual 
in fee. beenuse, in his earthly ex- 
Jstence, he is not Immortal. 

It would follow that all estates would 
be life estates, except those held by 
perpetual corporations. The intent 
of parties, fully expressed in a deed, 


would avail nothing, but all grants 
would be measurt‘d by the mortality 
of the grantee.”—Nicoll v New 
York, etc, R. Co, 12 NY. 121. 128— 
14a C.J. p 500 note 76 [a], 

80. ITS—MmiieapolJs V. Minneapo¬ 
lis St. H. Co.. Minn., 30 S.Ct. 118, 
215 U.S 417, 54 L. Kd 259. 

14a C.J. p 500 note 77. 

81. U.S.—Rlair v Chicago, Ill., 26 
S Cl. 427, 201 U.S. 400, 50 L.Kd. 
801. 

14a CJ. p 501 note 78. 

82. IT S.—Blair v Chicago, supra. 
14n C J p 501 notes 80, 81. 

83. Ohio.—ITlrner v. I’ortage Con¬ 
struction & Finance Co., 26 Ohio 
N.K.N.S., 257. 

Tex—Rogers-Hill & Co v. San An¬ 
tonio Hotel Co,, Com App., 23 S W. 
2d 329, reversing, Civ.App., 7 S.W. 
2d 601. 

14a C J. p 501 nolo 93. 

Acciuisition of particular titles or in¬ 
terests see supra § 1088 c. 

Corporations organised to take spo- 
eifle propsrty 

(1) A corporation may be organ¬ 
ized to purchase a specific property 
w'hich is useful, convenient, and ami¬ 
able to the general purposes of the 
corporation.—Bristol Bank, etc., Co. 
V. Jonesboro Banking Trust Co., 48 
S.W. 228, 101 Tenn. 545. 

(2) Corporation organised to take 
over residue of estate may have ca¬ 
pacity to take title to realty not be¬ 
longing to estate.—First Nat. Bank 
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& Trust Co. of Racine v. Gold, 259 N. 
W. 260, 217 Wis. 522. 

84. Ga.— Dublin Fertilizer Works v. 
Carter, 65 S.E 1082, 6 Ga.App. 835. 

14a C J. p 54)1 not-e 94. 

Acquisition of particular titles or in¬ 
terests see supra S 10K8 c. 
rranoklses 

Cal —San Ruis Water Co v. Estrada, 
48 P. 1075, 117 Cal. 168. 

14a CJ. p 497 note 32. 

85. N M.—Church of the Holy Faith 
v. State Tax Commission, 48 P,2d 
777, 39 N.M. 403. 

86. Ill —Harmony Way Bridge Co. 
V. Leathers, 187 N.E. 432, 363 Ill. 
378. 

14a CJ p 502 note 95. 

Boason for mlo 

“A corporation . . . being the 

mere creature of law, possesses onlj' 
those properties which the charter 
of Its creation confers upon it, ei¬ 
ther expressly, or as incidental to 
Its \ery existence.”—State Bank v. 
Niles, 1 13ougl., Mich., 401, 403, 41 
Am.D. 675. 

TezmiaatioiL of purpose 

Where the mam purposes for 
w’hich a corporation was created 
cease to exist by operation of law. 
the power granted by statute to ac¬ 
quire real estate ceases to exist.— 
Hall v. City Park Brew'ing Co., 143 
A. 6'82, 294 Pa. 127. 

87. U.S.—Edward Hines Western 
Pine Co. v. First Nat. Bank, C.C.A. 
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corporation cannot purchase or deal in securities or 
other choses in action when such transactions are 
foreign to the objects of its creation nor has a 
corporation any right to take property, either real 
or persona], by gift, bequest, or devise, for an un¬ 
authorized purpose.®® 

A corporation cannot acquire property for pur¬ 
poses outside of the business for which it was in¬ 
corporated even though property of that character 
may under ordinary circumstances be necessary in 
carrying out the purposes of its incorporation.®® 
However, a corporation cannot defend an action 
brought to enforce a sale, made to it in good faith, 
on the ground that it intended to use the property 
for an unauthorized purpose where the property is 
such as the corporation might properly usc.®i 

Property of public corporatiofi. If, under the law 
of the jurisdiction, public corporations may not law¬ 
fully alienate their property necessary to carry out 
the objects for which they are formed, the power 
of an existing public corporation to buy, as ncces- 
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sary to its purposes, the property of another such 
corporation is not implied.®^ 

(b) Corporate Business Generally 

In the absence of express restrictions, a corporation 
may purchase and hold property necessary and con¬ 
venient for use in its authorized business, but not 
for use or sale In an unauthorized business. For its 
business, a corporation may purchase the works or plant 
and property, already constructed and in operation, of a 
tike corporation. 

In the absence of express restrictions, whenever 
the conduct of the business of a corporation renders 
it necessary or expedient for it to own land and 
buildings, it may purchase and hold them for the 
purpose.®*^ So a corporation may, in the absence 
of express restrictions, purchase any personal prop¬ 
erty that may be needed to enable it to carry on its 
authorized business, or that may be reasonably con¬ 
venient and proper for use in such business.®^ On 
the other hand, a purchase of property for use or 
sale in an unauthorized business is ultra vircs.®^ 
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Ill., 61 F.2d 603, affirming, D.C., 1 
K Supp. 550. 

14a C J. p 502 note 96 
As affected by ownership of stock 
However, It has been held that, 
where all the stock of o corporation 
was owned by defendant and his 
family, the corporation was entitled 
to purchase a horse with its funds 
for the benefit of defendant’s daugh¬ 
ter.—American ^>uit Product Co. v. 
Ward, 90 N.Y.S. 717, 113 App.Thv. 
319, affirmed 83 NE. 1122, 190 N.Y. 
633, 85 N.E. 1105, 192 N.Y. 588. 

88 . U.S—Edward Hines Western 
Pine Co V. First Nat. Bank, C.C A. 
Ill, 61 F.2d 503, affirminx, B.C., 1 
F.Supp. 550. 

14a C J. p 502 note 97, 

A purchase of securities by a 
bankmpt corporation has been held 
ultra vires as not calculated to fur¬ 
ther the objects of incorponitlon, al- 
thou{?h the purchase was for the pur¬ 
pose of eliminating interference with 
a pending advantageous sale of the 
corporation’s assets.—Edward Hines 
Western Pine Co. v. First Nat. Bank, 
supra. 

89. U.S.—Case v. Kelly, Wis., 10 S. 
Ct. 216, 133 U.S. 21, 33 L.Ed. 513. 

90l Mich.—Day v. Spiral Springs 
Buggy Co., 23 N.W. 628. 67 Mich. 
146, 58 Am R. .352. 

14a C.J. p 503 note 3. 

91. U.S.—McKell v. Chesapeake, etc., 

R. Co., Ohio, 186 F. 39, 108 C.C.A. 
141, 176 F. 321, 99 C.C.A. 109. 20 
Ann.Cas. 1097, certiorari denied 31 

S. Ct. 717, 220 U.S. 613, 65 B Ed. 
609. 

14a C.J. p 504 note 9. 


92. U S.—Thomas v. West Jersey R 
Co., Pa.. 101 US 71. 25 L Ed. 950. 

Tex—(Julf, etc.. R Co. v. Morris, 4 
S W 136. 67 Tex. 692. 

93. Ill —I»eo. V Pullman’s Palace 
Car Co. 51 NK 664, 175 111. 125. 
64 D.R A. 366. 

N.J—Leggett v New Jersey Mfg, 
etc,. Co., 1 N.J Kq 541, 2.3 Am D 
728 

Va —Banks v. Poitinux, 3 Rand. 136, 
24 Va 136, 15 Am D. 706 
14ii C.J p 503 note 4 
Purchase of real property generally 
sec supra subdivi.sion b (1) this 
section. 

Farticnlar porposas 

(1) Building for m.anufnc'ture, re¬ 
pair, storage, and sale of products 
—Dearborn Truck Co. v. Staver Mo¬ 
tor Car Co., 219 111 App. 295 

(2) Land for office building or fac¬ 
tory site— ivo. V. l*ullman’s l*alace 
Car Co., 51 X E. 664, 175 111. 125— 
14a C.J p 503 note 5. 

(3) Land for use in steamship 
transportation business.—Lee v. W. 
D Hayden Co., TexCiv.App., 48 S W. 
2d 476. 

(4) A corporation authorized to 

hold a given amount of real and 
personal property “in fee simple or 
otherwise,” and to employ its an¬ 
nual income, among other purposes, 
“to promote inventions and Improve¬ 
ments in the mechanic arts, by 
granting premiums for said inven¬ 
tions and improvements,” may pur¬ 
chase land and erect a permanent 
building thereon in which to hold 
Its meetings and to give public ex¬ 
hibitions.—Richardson v. Massachu¬ 
setts Charitable Mechanic Assoc., 131 
Mass. 174. I 


(5) Manufacturing corporation au¬ 
thorized to purchase and develop 
town site has implied power to pur¬ 
chase hind necessary for drainage, 
diking, and other protective mat¬ 
ters—State ex inf. (lentry v Long- 
Bell Lumber Co., 12 S.W.2d 64, 321 
Mo. 461. 

Change of sltas 

A company having power to pur¬ 
chase land may .sell its site and bu.v 
another more suitable to its liusi- 
ness —P'reeman v. Sea View Hotel 
Co.. 40 A. 218, 67 N J Eq 68. 

94. Iowa —Iowa Drug Co. v. Souers. 
117 N.W 300, 139 Iowa 72. 19 LR 
A..N.S, 115. 

14a C.J |) 503 note 7. 

Particular businesses and property 

(1) Company <'harten‘d to conduct 
general automobile and taxicab busi¬ 
ness fur carriage of passengers had 
power to buy automobile supplies — 
Shapleigh Hardware Co v. Lewis, 
79 So. 765. 118 Mi.ss. 586. 

(2) A corporation authorized by its 
charter, inter aim. to purchase and 
deal in ainmunilion and materials 
usolul in Its manufacture, and to buy 
and .sell minerals ha.s power to buv 
quii-ksilver.—American ^ British 
Mfg. Corporation v. New Idria Quick- 
Silver Mining Co., C.C.A.R.I., 293 V. 
509. 

9& La.—Weber v. Vordenbauinen 
Lumber Co., 62 So. 910, 133 l^a 
290. 

14a C.J. p 504 note 8. 

Pnrohass of liosnss to sell a cer¬ 
tain product.—Powell v. Murray, 38 
N.Y.S. 233, 3 App.Div. 273, affirmed 
53 N.E. 1130, 167 N.Y. 717. 
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Property of other corporations. A corporation 
may purchase the entire tangible assets of another 
corporation for the purposes of its authorized busi- 
ness.^® Especially a corporation created for the 
purpose of constructing certain works or carrying 
on a particular business may, when there is nothing 
in its charter to show a contrary intention on the 
part of the legislature, purchase the works or plant 
and property, already constructed and in operation, 
of a like corporation, if the latter has the power to 
sell it.®*^ 

(c) When Acquisition Necessary or Proper 
for Corporate Purposes or Business 

aa. In general 
bb. Incidental acquisition 
cc. Protection and enjoyment of neces¬ 
sary property 
dd. Promotion of business 
ee. Part not at present needed or useful 
ff. Property for future use 
gg. Speculation 
hh. Collateral security 
ii. Payment of debt or prevention of loss 
jj. Residences and accommodations for 
employees 
aa. In General 

A corporation may acquire property not indispensable 
to its authorized business. Whether the acquisition 
of particular property is necessary and proper depends 
on the nature of the corporation’s authorized business, 
the conditions under which it is carried on, the purpose 
of the acquisition, and the custom of similar businesses. 

The power to acejuire a particular jiiecc of prop¬ 
erly may be incident to a corpiiration, although the 
property is not indispensable to the carrying on of 
the business in which the corporation is authorized 
to engage.®^ In every case, whether the acquisition 


and holding of particular property by a corporation 
is necessary or proper depends on the nature of the 
business in which the corporation is authorized to 
engage,®® the peculiar conditions under which the 
business is carried on,i and the purpose for which 
the property is acquired.- The custom of business¬ 
es of a similar nature may be important in deter¬ 
mining whether particular property is to be regard¬ 
ed as necessary and proper for use in a corpora¬ 
tion’s business.® 

bb. Incidental Acquisition 

A corporation may acquire, as an Incident to a trans¬ 
action which in its general scope is within the corporate 
purpose, property which it may not acquire independent¬ 
ly; but it cannot unite a proper corporate act with an 
unauthorized one in order to acquire unauthorized prop¬ 
erty. 

In the absence of bad faith, the acquisition of a 
particular piece of property which, if acquired as 
an indepcndeni transaction, would be beyond the 
powers of the corporation, will not necessarily be 
ultra vires when it is acquired incidentally as a part 
of an entire transaction which in its general scope 
is within the corporate purjiose.'^ A corporation 
cannfit, however, unite a proper corporate act with 
one forbidden and unauthorized for the puniosc of 
enabling it to acquire forbidden or unauthorized 
projierty; thus where a corporation formed for the 
purpose of manufacturing acquired an equipped and 
going manufacturing establishment and as an inci¬ 
dent acquired a claim for damages to such plant 
sustained through the negligence of a third jierson, 
the acquisitmn of such claim was held, under the 
circumstances, to be proper ;•'» but where it did not 
appear that the projieity purchased was necessary 
for use in the corjiorate business, and the power to 
purchase claims for damages w’as not included in 
the charter, such a purchase was held ultra vires.® 


90. Ill.—Hiles V. Hiles, 120 Ill.App 
617. 

97. U.S —Brant h v J«*siip, Oa. 1 
S.Ct. 495, 106 UR. 468, 27 U Ed. 
279, affirming 4 K Uas.No.1,807, 3 
Wood.s 481. 

14a C.J p 504 noto 10. 

Monopoly see infra § 1088 e (2). 
Utility eorporatlomi 
N.II—rotitlon of Derby Klectru* 
Co., 180 A. 697. 

N.T.—(tamble \. Queens County AVa- 
ter Co.. 25 N.E 201. 123 NY 91. 
9 DR.A 527. 25 Abb.N.Cas 410. re¬ 
versing 5 NY.S. 124, 52 Hun 166. 

98. 111.—Pro V Pullman’s l>nlace 
Car Co., 51 N K. 664, 175 Ill. 125. 

14a C.J. p 604 note 13. 

99. Mich.—Stott v. Stott Realty Co . 
224 N.W. 621. 246 Mich. 261. 

14a C.J. p 503 note 99. 


Particular corporations: 

Bank, .see Banks and Banking §S 
162 169, 683-689 
Canal company see C.anals S 5 
Educational institution .see Colleg¬ 
es and Universities § 11 
Railroad see tin* C J S. title Rail¬ 
roads § 74. also 51 CJ p 500 
note 30, p 510 note 68 
Religious society see the C J R 
title Religiou.s Societies § 50, 

also 54 C.J p 47 note 18, p 48 
note 47 

1. 111 —Peo V. Pullman's Palaee 

Car (’o, 61 N.E, 664, 175 111 125. 

64 E K.A. 366. 

2. Ky.—Louisville, etc, U. Co. v. 
Com . 151 R W. 934, 151 Ky. 325 

14a C J. p 503 note 2. 

3. Tex.—Kasch v. Farmers’ Oin Co.. 
Coin.App.. 3 S.W.2d 72, affirming in 
part and reversing in part Farm¬ 
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ers’ din Co v. Kasch, (’iv.App., 
277 S W. 746. 

Belling cotton gins 

A purchase of cotton seed by a 
corporation created for the purpose 
of selling cotton gins is not ultra 
vires, especially where the practice 
IS customary with companies en¬ 
gaged in selling cotton gins.—Kasch 
V. Farmers’ dm Co., supra 

4. Ark—Rachels v. Stecher Cooper¬ 
age Works, 128 S W. 348, 95 Ark. 6 
14a C.J p 504 note 11 

5b Ohio.—Central Ohio Natural das. 
etc, Co. V. Capital City Dairy Co. 
53 N.E 711, 60 Ohio St 96. 64 L. 
U.A 395. 

14a C.J. p 505 note 16. 

6. Colo.—Pueblo v Shutt Inv. Co, 
67 P. 162, 28 Colo. 524. 89 Am.S.R. 
221 . 
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cc. Protection and Enjoyment of Necessary 
Property 

A corporation may purchase property reasonably 
necessary or convenient for the preservation, protection, 
and enjoyment of Ks necessary real property. 

A corporation, although it may have all the real 
property that is absolutely necessary, may purchase 
additional property or interests therein, if reason¬ 
ably necessary or convenient, in order to preserve, 
protect, and enjoy it,^ as where it seeks to protect 
a franchise.® 

dd. Promotion of Business 

A corporation may acquire, for promoting corporate 
purposes, land not necessary in ordinary course of busi¬ 
ness. 

A corporation may acquire, as a direct means of 
promoting the purposes of its incorporation, land 
not necessary in the ordinary course of its busi¬ 
ness.® 

ee. Part Not at Present Needed or Useful 

A corporation's acquisition of real property on the 
whole necessary for corporate purposes is not necessarily 
ultra vires because a part is not at present needed or 
used for such purposes, or because a part necessarily In¬ 
separable from the rest can never be so used. 

Where real property acquired by a corjioration is 
on the whole reasonably necessary for legitimate 
corporate purposes, its acquisition is not necessarily 
ultra vires because a part of it is not at present 
needed or used for such purposes, or even because 
a part necessarily acquired with, and inseparable 
from, the rest can never be so iiscd.^o 

ff. Property for Future Use 

A corporation may acquire and hold property not 
needed at present, but reasonably necessary for its future 
use; and it may purchase property for future delivery if 
the purchase is in the course of, and to advance, its busi¬ 
ness. 

A corporation may acquire and hold projierty not 
needed at present but reasonably necessary for its 
future use.^^ However, it has been stated that 


such property must be held with an ever present in¬ 
tention to devote the property to a legitimate corpo¬ 
rate use.i2 A corporation may purchase property 
to be delivered in the future if the purchase is 
made in the course of, and to advance, its business, 
notwithstanding the purchase is imprudent but it 
cannot deal in futures as a mere speculation, as 
shown infra § 1088 e (1) (c) gg. The mere fact 
that a manufacturing corporation purchases mate¬ 
rial suitable for its manufactures through a broker 
and for future delivery docs not render the juir- 
chasc ultra vires as a speculation, if as a matter of 
fact it was not a purchase on speculation, but a pur¬ 
chase for the legitimate business of the corjuira- 
tion.^* 

gg. Speculation 

A corporation not authorized to carry on a trading 
business in particular property cannot acquire and hold 
such property, not necessary for its authorized business, 
merely for the purpose of selling it at a profit or for 
speculation. 

A corjioration not authorized to carry on a trad¬ 
ing business in the particular property in question 
cannot acquire and hold real estate^^ or personal 
property!® not necessary for its authorized busi¬ 
ness, merely for the purpose of selling it at a profit 
or for speculation; and that the purchase of prop¬ 
erty may have been regarded by it as, and may in 
fact have been, a profitable investment is immaterial 
in determining the corporation’s power to act.^*^ 
It is ultra vires for a corporation to deal in fu¬ 
tures as a speculation,!® but it may purchase prop¬ 
erty for future delivery when not a s^iecubilion but 
a purchase for the legitimate business of the cor¬ 
poration, as shown supra § 1088 e (1) (c) ff. 

hh. Collateral Security 

Unless expressly prohibited, a corporation may take 
personal property as collateral security for a debt, 
whether contracted previously or contemporaneously. 

A corporation may always, unless expressly pro¬ 
hibited, take personal property of any kind as col- 


7. Va.—state, etc., Bank v. Poiliaux, 
3 Band. 136. 24 Va. 136. 15 Ani.D. 
706. 

14a C.J. P 505 note 19. 
a Vt.—C'laieniont Bridge v. Boyce. 
42 Vt. 730. 

9. Cal.—McQuaide v. Enlerpri.se 

Brewing Co., Ill P. 927. 14 Cal. 
App. 315. 

III.—Klein v. Independent Brewing 
Assoc.. H3 N.K. 434. 231 Til. 594. 
Mass.—Old Colony R. Corp. v. Evans. 

6 Gray 25, 66 Am.D. 394. 

14a C.J. p 505 note 18. 

10m Ky.—^Kentucky Lumber Go. v. 


Green. 8 S.W. 439, 87 Ky. 267, 10 
Ky.L. 1.39. 

14a C J. p 505 note 20. 

Lea.se of property not at pre.«ient 
needed or ii.s’ed see infra § 1243. 

11. III.—Schipper v Block & Kuhl 
Co.. 283 IlLApp. 486. 

14a C.J. p 505 note 21. 

18. Ky—Com. v. Mehler, etc., Lum¬ 
ber Co., 208 S.W. 13, 183 Ky. 11. 

la U.S.—Sampson v. Camperdown 
Cotton Mills. C.C.S.C.. 82 F. 833. 

14a C.J. p 505 note 23. 

14i U.S.—Sampson v. Camperdown 
Cotton Mills, supra 
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15. 111.—Calumet, etc., Canal, etc.. 
Co V. Conkling. 112 N K. 982, 273 
in. 318. L.U.A1917B 814, revers¬ 
ing 192 lll.App. 613. 

14h C.J. p 607 note 41. 

16. Mich—Day v. Spiral Springs 
Buggy Co., 23 NW. 628, 57 Mich. 
146. 68 Am.K. 352. 

14a C.J. P 507 note 42. 

17. Tex.—National Equitable Soc. v. 
Alexander, Civ.App., 220 S.W. 184. 

la Tex.—Planters’ Cotton Oil Co. 
V. Guaranty State Bank. Civ.App.. 
188 S.W. 88. 

14a C.J. p 507 note 4a 
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lateral security for a debt, whether previously con¬ 
tracted or contracted at the time.^® 

ii. Payment of Debt or Prevention of Loss 

In tha absence of express restriction, a corporation 
may take property in payment of a debt or to prevent 
loss. To avoid loos, a corporation may temporarily hold 
and operate property otherwise forbidden, or purchase 
property for the utilixation of its by-product or replenish¬ 
ment of Its stock during repairs of its plant. Upon clos¬ 
ing up business, it may take land In payment of Its 
merchandise stock. 

In the absence of an express restriction, a cor¬ 
poration may take either real^o or pcrsonal^i prop¬ 
erty in payment of a debt or to avoid loss. So a 
corporation may, in order to protect itself from 
loss, purchase real^^ or personal 2 3 property on an 
execution in its favor or on enforcement of a mort- 
gajje or pledge to it. Further, in order to save it¬ 
self from loss, a corporation may lake an assign¬ 
ment of an account due a debtor of the corpora- 
tion,24 or purchase an account secured by lien in fa¬ 
vor of a third person against its debtor,25 or take 
an assignment of rights under any other contract 
for a legitimate corporate purpose, so as to realize 
<)n a debt due it.26 

Temporary operation of property, A corpora¬ 
tion, in order to collect a debt, may temporarily 
hold and operate property which, under its charter, 
it docs not have a permanent right to hold.27 

Utilizing hy-product. A corporation may pur¬ 
chase property for the purpose of utilizing its by¬ 
product and preventing a loss thereon. 2 « 

Replenishment of slock, A corporation organ¬ 
ized to manufacture and sell a certain product may 
purchase goods to keep up its stock and retain its 
customers while its plant is under repair.29 

Taking real estate on closing business. For the 
purpose of paying its debts and closing up its busi¬ 


ness a private corporation may take land in part 
payment of its stock of merchandise.^® 

jj. Residences and Accommodations for Em¬ 
ployees 

Unless expressly authorized, a csrporatlon may not 
ordinarily purchase property for the erection of dwellings 
for ita employees; however, in unusual circumstances, 
such as inconvenient location of its works, it may pro¬ 
vide for their housing and accommodation. 

A corporation has not, in the absence of unusual 
conditions or an express grant of power, the ca¬ 
pacity to purchase property for the erection of 
dwellings for the accommodation of its employees .21 
However, a necessarily inconvenient or out of the 
way location of the works or place of business of 
the corporation, or other surrounding circumstanc¬ 
es, may render it proper for the corporation in the 
furtherance of its business to provide for the hous¬ 
ing and accommodation of its employees ;22 and a 
private business corporation owning a large amount 
of real estate on which it erected a factory has been 
held not to have exceeded its corporate powers in 
laying out a portion of such property into blocks 
and laying out streets and avenues and construct¬ 
ing sewers and water supply and subdividing prop¬ 
erty into lots and thus providing a place for the 
residence of its employees conveniently located with 
reference to their place of employment, and also in 
providing schools, churches, and public baths.®® 

(2) Legality 

A corporation may purchase property only for legal 
purposes. While purchase of a competing business is not 
necessarily illegal or ultra vires, the purchase of the 
property of all persons in the same business, so as to 
establish a monopoly, is ultra vires and contrary to pub¬ 
lic policy. 

The purposes for which a corporation purchases 
property must, of course, be legal.®^ 


19. Mi.sn --Commercial Bank v. No¬ 
lan, 8 TVIIhm !i08. 

N J.—Trenton Banking’ Co. v. Wood¬ 
ruff, 2 N.J Kq. 117. 

14a C.J p 507 note 40. 

Bower to take M-eurity generally seo 
Infra i 1237. 

ga Iowa.—State Security Bank v. 
Koskins, 106 NW 764, 130 Iowa 
339. 8 L.U A..N.S.. 376. 

14:i C J. p 506 note 31. 

Taking property in payment for 
stock see supra S 341. 

SI. N.y—De Oroff v. American Lin¬ 
en Thread Co., 21 N.Y. 124. 

14b C.J. p 506 note 32. 

23. 111.—Brown v. Hogg, 14 Ill. 219. 

14a C.J. p 606 note 33. 

83. WlB.—Farmers*, etc., Bank v. 
Detroit, etc., R. Co., 17 Wia. 372. 

14a C.J. p 606 note 34. 


24. Mo.—Bank of North America v. 

Tamblyn, 7 Mo.App, 571. 

85. Mont.—Mahoney v. Butte Hard¬ 
ware Co., 48 P. 645, 19 Mont. 377. 
26. Ind.—I^agow v. Badollet, 1 

Blackf, 416, 12 Am.D. 258. 

Ohio.—Cincinnati, etc., R. Co. v. 
Duckworth. 2 Ohio Cir.Ct. 518, 1 
Ohio t'ir.Dec. 618. 

14a C.J. p 506 note 37. 

37. Mo.—State ex inf. tJenlry v 
Long-Bell Lumber Co„ 12 S.\V.2d 
64. 321 Mo. 461. 

88. Tex.—Hollis Cotton, etc., Co. v. 

Marr, Civ.App., 207 S.W. 367. 

14a C.J. p 507 note 39. 

Beplacemeat of apparatiui 
A corporation may acquire new 
and more effleient apparatus to re¬ 
place worn-out apparatus by means 
of which It utilizes its by-product.— 
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Buggies Y. Buckley & Douglas Lum¬ 
ber Co., 177 N.W. 270, 210 Mich. 58 

89. Mass—Lyndeborough Class Co 
V. Massai'husetts Class Co., Ill 
JMass. 315. 

30. Kan —Morisette v. Howard, 63 
r. 756, 62 Kan 463. 

31. Ill —Peo. V Pullman’s Palace 
Car Co. 51 NE 664, 176 Ill. 125, 
64 L.li A 366. 

14a C J. P 506 note 28. 

32. 111.—Locey Coal Mines v. Chl- 
(Ugo, etc.. Coal Co.. 22 NE 503. 
131 Ill. 9. 8 L.U.A. 598. 

14a C J. p 506 note 29 Ls-l 

33. N Y —Stelnway v. Stelnw’ny, 40 
N.Y.S. 718, 17 Misc. 43. 

14a C.J. p 606 note 30. 

34b Tenn.—Bristol Bank, etc., Co. v. 
Jonesboro Banking Trust Co., 48 
S.W. 228, 101 Tenn. 545. 
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Monopoly, It has been held not only ultra vires, 
but also contrary to public policy, for a corporation 
authorized to engage in a particular business and 
own property necessary for that business to pur¬ 
chase the property of all persons engaged in the 
same business, so as to establish a monopoly. 
However, the purchase of a competing business is 
not necessarily illegal or ultra vires.^® 

f. Holding through Agent or Trustee 

A corporation having power to acquire property In Its 
own name may do so through an agent, but If prohibited 
from acquiring or holding property, It cannot do so in¬ 
directly through another, at by taking title In the name 
of a dummy corporation. Land which a corporation can¬ 
not hold in its own name cannot ordinarily be held In 
trust for Its benefit. 

A corporation having power to acquire property 
in its own name may do so through the medium of 
an agent,37 or hold a mortgage in the name of an 
agent but a corporation prohibited from acquir¬ 
ing or holding property cannot evade the prohibi¬ 
tion by acquiring it indirectly through anothcr.39 
However, such a prohibition has been held not to 
prevent a banking corporation from having a mort¬ 
gage made to its officers in their own names, upon 
their promise to enforce the security for the bene¬ 
fit of the bank.40 A purchase of land by an officer 
of the corporation for its benefit has been held not 
necessarily invalid because the corporation by its 
charter was disabled from purchasing lands.^i 

Trust for benefit of corporation. Land which a 
corporation cannot hold in its own name cannot or¬ 
dinarily be held in trust for its benefit the courts 
will not allow a statute to be evaded by a resort on 
the part of the corporation to the device of thrust¬ 
ing a trustee between itself and the law.^3 How¬ 
ever, although a corporation may be prohibited 
from taking property by direct gift, the language of 


a statute may be such that a gift in trust for the 
benefit of the corporation can be upheld.^^ A pro¬ 
hibition, express or implied, against the purchase 
or holding of real property by a corporation does 
not prevent a conveyance of land to a trustee to 
sell it and apply the proceeds to the satisfaction of 
a debt due the corporation,^® or otherwise for its 
benefit.^® Where a corporation has exhausted its 
capacity to hold property by acquiring more than it 
was authorized to hold by law, additional property 
may be given by will to a trustee in trust for the 

benefit of the corporation.^7 

Stock oztmership in holding company. Under a 
particular statute, a corporation has been held able, 
by the control of stock of another corporation own¬ 
ing real estate, to control real estate of which it is 
incapable of holding the title.^* However, a stat¬ 
ute against the holding of property not necessary 
to the business of the corporation cannot be evaded 
by taking title in the name of a dummy corpora¬ 
tion, even though the holding corporation has ex¬ 
press power to hold real estate.^® 

g. Presumptions as to Capacity 

A corporation Is presumed to have power to hold real 
estate, unless the power appears to have been abridged. 
An acquisition of property Is presumed, in the absence of 
proof to the contrary, to have been for an authorized and 
legal purpose. 

A corporation is presumed to have power to hold 
real estate,unless it appears from the law under 
which it is organized, or from its charter, or the 
business in which it is engaged, that its power to 
hold property has been abridged.®^ 

Purpose of acquisition or holding. By the weight 
of authority, wdien a corporation which may have 
power to acquire real or personal properly for sonn 
purposes takes a conveyance, and the purpose for 


35. Ill.-—Distilling, etc.. Co. v. Peo., 
41 N.E. 188, 156 IH. 448, 47 Am.S. 
R. 200. 

14a C J. p 607 note 45. 

36. N J.—Trenton Potterie.q Co. v. 

Oliphant, 43 A. 723, 68 N.J.Eq. 607. 
78 Am.S R. 612, 46 L.R.A. 255. 

modifying 39 A. 923, 56 N.J.Eq. 
680. 

Pa.—Thommen v. Thommen's, Inc., 
95 Pa.Super. 17. 

37- Ky.—Dalhrop v. Scioto Com¬ 
mercial Bunk, 8 Dana 114, 121, 33 
Am.D. 481. 

14a C.J. P 513 note 12. 

33. Ky.—Lathrop v. Scioto Commer¬ 
cial Bank, supra. 

14a C.J. p 513 note 13. 

39. Ill.—^Walker v. Taylor, 96 N.E. 

1055. 252 Ill. 424, 430. 

14a C.J. p 513 note 14. 


40l Ky.—Apporson v. Exchange 
Bank, 10 S.W. 801, 10 Ky.L. 943. 

41. N.Y.—White V. Lester, 4 Abb. 
Dec. 585, 1 Keyes 316, 34 How.Pr. 
136. 

42. Ill.—Walker v. Taylor, 96 N.E. 
1055. 252 111. 424. 

14a C.J. p 514 note 18. 

43. U.S.—Late Corporation of the 
Church of Jesus Christ of Latter- 
Day Saints V. U. S.. Utah, 10 S.Ct. 
792, 136 U.S. 1. 34 L,Ed. 481. 

14a C.J. p 514 note 19. 

44. N.Y.—Downing v. Marshall, 23 
N.Y. 366, 80 Am.D. 290. 

14a C.J. p 614 note 20. 

45. U.S.—Zantzingers v. Ounton, D. 
C., 19 Wall. 32, 22 L.Ed. 96. 

40L Utah.—Germain v. Baltes, 113 
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Ill. 29—Fisk V. Patton, 27 V. 1. 7 
Utah 399. 

47. Conn.—White v. Howard, 3S 
Conn. 342. 

46. Pa.—Com. v. New York, etc., H. 
Co., 19 A. 291, 132 l*a. 691, 7 L.H 
A. 634. 

49. Ky.—Com. v. Loul.sville Prop¬ 
erty Co., 121 S.W. 399, 132 S.W. 
413, 139 Ky. 689. 

50. Cal.—Diamond Coal Co. v. Cook 
61 P. 678, 6 Cal.Unrep.Cas. 446. 

Mich.—State University v. Detroit 
Young Men’s Soc., 12 Mich. 13K. 
N.Y.—Farmers’ L. & T. Co. v. Curtis. 
7 N.Y. 466. 

51. Cal.—Peo. v. La Rue, 8 P. 84. 67 
Cal. 526. 
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which the property was taken does not appear, the 
power to take and hold it is to be presumed, and the 
burden of showing the contrary is on one who al¬ 
leges a want of power.52 In the absence of proof, 
it will be assumed that the corporation acquired 
property for a lawful purpose.53 However, in pro¬ 
ceedings brought by a state against a corporation to 
escheat property not used in the transaction of the 
business of a corporation and held beyond the pe¬ 
riod (luring which by statute the corporation was 
required to dispose of its excess real property, it 
was slated that the burden is on the company to 
show that it acquired and holds the proi)crty with 
intent to devote it to a necessary corporate use in 
the future.®^ 

Quantity. A devise to a corporation wh(3sc ca¬ 
pacity to take prcjperty was limited has been upheld 
in the absence of proof that the corporation would 
exceed its jwwers to take property by accepting the 
gift and it has been held that the burden of 
proof is not on the corporation to show that it has 
not exceeded the prohibited limit.^® However, oth¬ 
er authority has insisted in such circumstances on 
proof as to the amount of property held by such a 

corporation.57 

§ 1080. - Constitutional, Statutory, and 

Charter Prohibitions and Limita¬ 
tions 

a. In general 

b. Real property 

c. Personal property 

a. In (General 

A corporation's power to acquire and hold property 
may be limited by express constitutional or statutory 
provisions of general application or by restrictions in its 
charter or articles. Statutes controlling the power are 
construed reasonably to avoid defeating the purpose of 
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Incorporation. A charter authorizing acquisition for par¬ 
ticular purposes Impliedly excludes others. 

The power of a corporation to acquire and hold 
either real or personal property may be limited by 
express constitutional or statutory provisions of 
general application or by restrictions contained in 
its individual charter or articles of incorporation,5® 
such, for example, as restrictions limiting its pow¬ 
er to the acquisition of property necessary for use 
in its authorized business.®® 

Construction of statutes. A reasonable construc¬ 
tion is usually placed on statutes dealing with the 
jMiwer of corporations to acquire property, having 
in mind the presumed intention of the legislature 
that the corporation was created more readily to 
carry on its authorized business, and that if undul\ 
hampered in acquiring projierty it will be hindered 
rather than assisted and the object of its incorpo¬ 
ration will be defeated.®® However, if a general 
statute of incorporation limits the iiowers to be ex¬ 
ercised by a particular class of corporations, a cor¬ 
poration belonging to that class cannot acquire 
property for purposes not authorized by the gen¬ 
eral statute, even though additional powers under 
which the acquisition of the property would be jus¬ 
tified are inserted in the articles of incorporation.®^ 
A restriction against dealing in particular kinds of 
property has been held not to prohibit taking such 
property as security for debts,®- and not to apply to 
an isolated transaction.®® A statutory or constitu¬ 
tional jirohibition against a coiivenance, devise, or 
bequest to corporations, although it may be general 
in its terms, is not to be construed as retroactive in 
Its operation so as to ajqily to a conveyance, devise, 
or bequest made before it took effect.®* 

Construction of charter. W'here a charter enu¬ 
merates the purposes for which the corporation ma\ 
acquire and hold jiroperty, it impliedly excludes all 
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62. Iowa.—^Wardner, etc., Co. v. 
Jack. 48 NW. 729. 82 Iowa 435. 

14a C.J. p 515 note 48. 

63. N.C.—Mallett v. Simpson. 94 N. 
C. 37. 40, 55 Am.U. 595. 

14fi C.J. p 51G note 49. 

Dealing in zeal proparty 

(1) Thus, where public policy pro¬ 
hibits a corporation from cngaginK 
in the business of doalinK in real 
property, it wiU not be assumed that 
the corporation was formed for such 
a purpo.se.— Manhattan Co. v. Eversz, 
171 Ill.App 449. 

(2) So under a statute containing 
such a prohibition.—Kirby v. Pitch¬ 
fork LiUnd, etc., Co., 129 S.W. 1151, 
61 Tex.CIvApp. 229. 

64. Ky.—German Ins. Co. v. Com., 
133 S.W. 793, 141 Ky. 60$. 


65. Pa.—Thompson v. Swoope, 24 
Pa. 474, 480. 

14a C.J. p 516 note 52. 

66. Conn.—^AVhite v. Howard, 38 
Conn. 342. 

67. Ky.—Cromie v. I.iOuisvillc Or¬ 
phans' Home Soc., 3 Kush. 365. 

58. Vii.—Hivanna Nav. Co. v. Haw- 
sons, 3 Gratt. 19, 44 Va. 19, 46 Am. 
I>. 183. 

14a C.J. p 507 notes 49, 60. 

Partionlar oonatitntional or statuto¬ 
ry limitations oonstmed or applied 

Ill.—Carroll v. East St. Houls, 67 HI 
568, 16 Am.R. 632. 

Ky.—Lathrop v. Commercial Bank, 8 
Dana 114, 33 Am.D. 481. 

S.D.—Gilbert v. Hole, 49 N.W. 1. 2 S 
D. 164. 


59. Okl Hailnm v. Bailey, 166 P 
874, 66 Okl. 46. 

14a C..I. p 507 note 50. 

60. Ky.—German Ins. Co. v. Com.. 
133 S.W. 793. 141 Ky. 606. 

14a C.J. p 508 note 51. 

61. Ml).—I’rairie Slough Fishing, 
etc. Club V. Kessler, 159 S >V 
1080, 252 Mo. 424. 

14a C.J. p 495 note 13. 

68. N.J.—Trenton Banking Co v. 
Woodruff, 2 N.J.Eq. 117. 

63. La.—Graham \. Hendricke, 22 
La.Ann. 523. 

14a C.J. p 508 note 53. 

64. Md.—Kelso v Stigar, 24 A. IS, 
75 Md. 376. 
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other purposes.®* However, a general prohibition 
will not be inferred from a partial enactment of an 
incidental common-law power;®® nor will the grant¬ 
ing of a power to acquire property for a specified 
purpose preclude the corporation from acquiring 
property for the purpose of protecting property ac- 
quired.®^ 

b. Beal Property 

(1) In general 

(2) Statutes of mortmain 

(3) ‘Dealing in land 

(4) Amount or value 

(5) Time of holding 

(6) Corporations or organizations in¬ 

cluded 

(7) Prohibition against holding as in¬ 

cluding taking 

(8) Exception of particular purpose 

(9) Equitable conversion of real prop¬ 

erty 

(1) In General 

Under some statutes corporations may not acquire 
and hold land for particular purposes or except for par¬ 
ticular purposes. Under particular provisionSf corpora¬ 
tions a certain proportion of whose stock Is owned by 
aliens may not acquire or hold land. 

W'here a statute so provides, corporations may 
not acquire and hold land for particular purposes,®® 
or except for particular purposes.®® A statute pro¬ 


hibiting a corporation from acquiring land for par¬ 
ticular purposes docs not prevent it from acquiring 
land for other purposes.^® 

Aliens. Where a statute so provides, a corpora¬ 
tion a certain proportion of the stock of which is 
held by aliens may not acquire or hold real es¬ 
tate so, where the constitution so provides, a 
corporation the majority of stock of which is held 
by aliens is an alien within the terms of a provision 
prohibiting the holding of land by aliens, and this is 
true where the majority of the stock is held by 
aliens at the time the action is brought, although 
at the time the conveyance was made a majority of 
the stock was held by citizens.*^® 

Other llmitati-ons. Various other constitutional 
and statutory provisions limiting the powers of cor¬ 
porations or particular classes of corporations to 
take and hold land by purchase or devise have been 
construed and applied.^s A statute requiring au¬ 
thorization by a public service commission for the 
issuance of evidences of indebtedness by a public 
utility has been held inapplicable to the taking of a 
lease by a utility corporation.*^^ 

(2) Statutes of Mortmain 

The English statutes of mortmain, by which corpo¬ 
rations were prohibited from acquiring lands without the 
king’s license, are not regarded as in force as a part of 
the common law of the United States, except In Penn¬ 
sylvania. 


eSw Mo—Prairie Slough Fishing, 
etc., Club V. Kessler, 159 S.W. 
1080, 252 Mo. 424. 

14a C.J. P 508 note 55. 

66. Va.—Itivanna Nav. Co. v. Daw¬ 
sons, ^ Gratt. 19, 44 Va. 19, 46 Am. 
D. 183. 

14a C.J. p 508 note 66. 

67. Va.—Slate, etc., Bank v. roltl- 
iiux, 3 Rand. 136, 24 Va. 136, 15 
Am.T). 706. 

68. ▲grlcaltnral purposes 

Miss —Middleton v. Georgetown Mer- 
eantile Co., 77 So. 956, 117 Miss. 
134. 

66 . U.S.—Jackson v. Western Union 
Telegraph Co., C C.A.Tex., 269 P. 
598. 

14a C.J. p 508 note 58. 

Kxeeption of particular purposes see 
Infna § 1089 b (8). 

Restriotion,*! on religious corporations 
see C J.S. title Religious Societies 
i 61, also 54 C.J. p 48 note 48-p 60 
note 94. 

70. Miss.—Middleton v. Georgetown 
Mercantile Co., 77 So. 956, 117 Miss. 
134. 

71. Minn.—^Northwestern Tel. Exch. 


Co. V. Chicago, <*tc., R. Co , 79 N.W. 

315, 76 Minn. 33t 
14a C J. p 508 note 58 [b], 

72. Wash.—State v. Hudson Land 

Co., 62 P. 674, 19 Wash 85, 40 L.R. 

A. 430. 

The prohibltloii applies to a lease 

to such a corporation if such a lease 
to an individual alien would be with¬ 
in the prohibition.—State v. Hudson 
Land Co., supra. 

73. Flaos of acquisitioa and boldl&g 

Statutory and charter provisions 
governing the principal place of busi¬ 
ness and the location of the chief 
works of a corporation have been 
held not to prohibit the corporation 
from acquiring and operating proper¬ 
ty at other places.—Southwestern 
Portland Cement Co. v Ualta & Ilap- 
per, Tex.Civ.App., 193 S.W. 1116, er¬ 
ror refused. 

Payment of Incorporation fees 

(Tnder constitutional and statutory 
provisions to that effect, an associa¬ 
tion failing to pay Incorporation fees 
is entitled to acquire, at most, only 
real estate of specified type.s, and 
not all real estate necessary to car¬ 
ry on its activities; thus, under such 
provisions, a tennis club failing to 
pay incorporation fees cannot com¬ 
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pel specific performance of a con¬ 
tract to convey land to it for ath¬ 
letic activities—Kockhill Tennis 
Club of Kansas City v. Volker. 56 S. 
W.2d 9. 331 Mo. 947. 

Other provisions 

Cal “Anglo-(''alifornian Bank v 
Field, 80 P. 1080, 146 Cal. 614. 

14a C.J. p 508 note 58. 

Statute held not repealed 

Statute requiring <-orp»>riitions, 
within seven years, to sell realty not 
necessary to the carrying on of their 
chartered buslnes.s, held, a.s to right 
to sell such realty within such pe¬ 
riod, not repealed by r later statute. 
—State V. Prairie Oil & Gas Co., 167 
P. 756, 64 Okl. 267. 

Prohibition in Illinois 

“It seems to have long been the 
policy in the state of Illinois, as ex¬ 
pressed by its legislative enactments 
and supported by a long list of Ju¬ 
dicial decisions, to deny absolutely 
to corporations the power to hold 
real estate.”—In re Hool Realty Co., 
C.C.A.Ill., 2 F.2d 334, 337. certiorari 
denied Shelby v. Hummel, 45 S.Ct. 
225, 266 U.S. 633. 69 L.Ed. 479. 

74. Oliio.—Red Star Transp. Co. v. 
Silverman, 186 N.E. 460, 44 Ohio 
App. 533. 
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An example of a general statute limiting and re¬ 
straining the common-law power of corporations to 
acquire and hold property is the English statutes of 
mortmain, by which corporations, whether lay or 
ecclesiastical, were prohibited from acquiring lands 
without the king’s hcense, and which took away en¬ 
tirely the capacity in that respect vested in corpora¬ 
tions by the common law.*^® However, such statutes 
wctc altogether local in their policy and were en¬ 
acted to remedy a mischief in England;’^® and they 
are not regarded as in force as part of the common 
law in the United States;""^ except in Pennsylvania, 
where, it has been held, no corporation may hold 
land except under special authority from the legis¬ 
lature.'^*^ 

(3) Dealing in Land 

Under some statutes a corporation cannot be organ¬ 
ized for the purpose of, or engage In. the business of 
buying and selling land for profit. A constitutional pro¬ 
hibition against holding real estate not necessary for 
a corporation’s business does not prohibit dealing in real 
estate by a corporation created for that purpose. 

Under some statutes, a corporation cannot be or¬ 
ganized for the purpose of,*^^ or engage in,^^ the 
business of buying and selling land for profit. How¬ 
ever, a constitutional provision limiting the period 


during which a corporation may hold real estate not 
necessary for carrying on its legitimate business 
does not limit dealing in real estate by a corpora¬ 
tion created for that purpose and a constitution¬ 
al provision prohibiting the creation of corporations 
for dealing in real estate except in cities and towns 
does not prevent a corfioration from acquiring a 
lease to prospect land for oil and gas.*^- A statute 
providing for the formation of coriiorations for 
purposes other than to deal in real estate has been 
interpreted to mean that no corporation may hold 
real estate except as an incident to its business. 

(4) Amount or Value 

Under provisions to that effect, the amount or value 
of real property which corporations may acquire or 
hold may be restricted. A restriction as to value applies 
only to the value at the time of acquisition; and, where 
quantity is limited without reference to value, there ie 
no limit as to value. 

Under constitutional, statutory, or charter pro¬ 
visions to that effect, corporations gencrall>, or par¬ 
ticular cfirporations, may be restricted as to the 
amount or value of real property which they may 
acquire or hold, and, of course, have no right to 
exceed the limit in taking either by conveyance or 
devise and a charter or statute giving the pow- 


75. Va.—llivannn Nav, Co. v Pnw- 
8ons. 3 Ciratt. 19, 44 Va. 19, 4G Am 
D 183 

t4a C .1. p 508 note 63, p 609 notes 
61-70. 

Pnrposa of atatntes 

The prime purpose of the statutes 
of mortmiiin was to repress the 
alarmmf? influence of eceh-siastleal 
corporations which had even as earl> 
as the* Norman conquest monopolized 
much of the land in Kn^rlnnd, and 
two objects only were contemplated 
l»v the acts first, to prevent a with- 
draw'ul of the f<'udnl s<*rvii*e.s in de¬ 
fense of the realm, and s<'cond, to se- 
eure to the lords and cnnvn their 
e.s<heats and other privihKes and 
profits.—Lathrop v. Commercial 
linnk, 8 Uana., Ky., 114, 33 Am.D 
4X1—14a C J i» fiOO note 65. 

76. Ky.—l.athrop v. Commercial 
Hank, .«upra. 

14a t^.r. p 509 note 71. 

77. Mo.—Syl\ ester Watts Smyth 
Realty C<». V. Amern*an Surety Co 
of New York. i:38 S W. 494, 292 Mo. 
423. 

14a C..I. p 509 note 72. 

CorporatlOBi oraated for limited pe¬ 
riod 

The policy of the mortmain acts is 
inapplicable to a corporation whose 
existence is limited to the .short pe¬ 
riod of a few years. Such a iieiiiK 
cannot be considered “Immortal,” nor 
should its hand be deemed or called 
in the Enerlish sense, “a dead hand.” 


—Lathrop v. Commercial Bank, 8 
Pnna, Ky., 114, 33 Am D 481 

78. Pa.—Leazurc v. HUlei?as, 7 Serp; 
& R 313. 

Beason. for rnle 

The reason that statutes of mort¬ 
main arc <‘onsidercd to be tiperative 
in I’cnnsvlvania is that the charter 
to Penn is understimd to have em¬ 
braced and adopted them.—Lathrop 
V Commercial Bank, 8 Dana, Ky., 
114. 33 AmD 481. 

Statutes as not prohihitiaff aoqnisi. 
tion 

Ilow<*vrr, the operation of the stat- 
uli'S of mortmain Is said to be not 
to re.straln a corporation from ac¬ 
quiring lands m pursuance of its 
cornnion-law power, but to pre\ent it 
from retaining lands which it has 
acquired w'lthout a license, and to 
vest the right thereto in the state. 

U S.—Run.van v. Coster, I’a., 14 Pet 
122, 10 L.Ed. 382. 

I’a—Lcazure v. Hillcgas, 7 Si‘rg & 
ll 313. 

79. W.Va—Clarksburg Bd. of Trade 
Land Co. v. Davis. 86 S E. 929, 77 
W.Va. 70. 

11 a C J. p 609 note 77. 

80. Tex.—Kirby v. Pitchfork Land, 
etc., Co., 129 S.W. 1151, 61 Tex. 
Civ.App. 229. 

14a C.J. p 496 note 24 la], [b], p 609 
note 78. 

81. Ky.—Cree v. Associates Co.. 234 
S.W. 288, 289, 192 Ky. 669. 
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“In the absence of a constitutional 
limitation, the liCgislature has the 
power to authorize the formation 
of a corporation for the purpose of 
carrying on any legitimate business, 
and to determine what is a legitimate 
business. . . . Our present Con¬ 

stitution recognizes the fact that a 
corporation ma> engago in any busl- 
nes*» authorized by the Legislature, 
and the words, 'its legitimate busi¬ 
ness,’ in the limitation on the pow’cr 
of a <*orporation to hold real estate, 
necessarily mean the business which 
It la enipow’ered to carry on. From 
our earliest history the Legislature 
has recognized the buying, selling, 
owning, and dialing in land as a 
legitimate corj^orate function.”—Cree 
V. Associates Co., suiirn 
88 . Okl.—McCray v. Miller, 184 P. 
781. 78 Okl. 16, rehearing denied 
186 P. 1089, 78 Oi;l. 16. 

83. D.C.—Groo v. Norman, 42 App. 
387. 

84. Tex.—New York House of Mer¬ 
cy V. Davidson. 39 S.W. 924, 90 Tex. 
629. 

14a C.J. p .609 note 80. 

Deduotlou of debts 

In e.stjmating the value of property 
held by a corporation, to astertniri 
whether or not the amount it can 
take and hold is limit* d by its <'hur- 
ter or by statute is exceeded, its 
indebtedness for its property must be 
deducted.—Wetmore v. Parker, 52 N^ 
Y. 450, affirming 7 Lans. 121. 
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cr to acquire and hold property to a certain amount 
is an implied prohibition against exceeding that 
amount.^5 However, a restriction as to value ap¬ 
plies only to the value of the property at the time 
it is acquired, and a subsequent rise in value does 
not require the corporation to dispose of part of it, 
or affect its title;*® and, where a corporation is 
limited as to the quantity of real estate which it 
may hold, but nothing is said as to value, there is 
no limit as to value.*^ A limit on the amount of 
personal property which a corporation may hold has 
been held not to prevent a gift of property to trus¬ 
tees to be used for the benefit of the corporation in 
an authorized manner, as in the erection of a build¬ 
ing which the corporation is authorized to erect.** 

(5) Time of Holding 

Where the constitution or statutes so provide, a cor¬ 
poration may hold only for a prescribed period real estate 
not necessary or proper for Its business. Such provisions 
do not prevent holding In good faith beyond the pre¬ 
scribed period for necessary future use; the period be¬ 
gins to run on the abandonment of a purpose to use the 
property for the corporation’s business. The restriction 
has been held not to prevent a corporation authorized to 
deal in real estate from holding indefinitely until satis¬ 
factory sale, but other authority requires disposition 
within a reasonabie time. 

Where the constitution or statutes so provide, a 
corporation may not hold or own for more than a 
prescribed period real estate not necessary or prop¬ 
er for its legitimate business.** Such a prohibition 
does not prevent a corporation from holding in¬ 
definitely what is necessary or incidental to its 


business,*® or from acquiring and holding in good 
faith beyond the prescribed period for a necessary 
future use.*i 

Computation of time for disposition. Where a 
corporation abandons its purpose to use the prop¬ 
erty for its business, the time within which it must 
dispose thereof begins to run on such abandonment; 
it does not include the time of litigation prematurely 
begun against a corporation to escheat its proper¬ 
ty, or the time a corporation is prevented from oc¬ 
cupying the premises by litigation concerning its 
franchise, or a reasonable time in which to attempt 
to use the premises for its business after determina¬ 
tion of the litigation in its favor.*2 

Corporations u*ithin restriction. Constitutional 
and statutory provisions restricting the period for 
w’hich a corporation may hold real estate not neces¬ 
sary to its business have been held not to prevent a 
corporation authorized by its charter to deal in real 
estate from holding real estate purchased indefinite¬ 
ly and until it can be satisfactorily sold ;** but oth¬ 
er authority takes the view that under such restric¬ 
tions such a corporation may hold real estate onl> 
a reasonable time.*^ A corporation in process of 
liquidation is not within a provision iirohibiting 
corporations from holding for more than a specified 
period real estate not necessary in their business.*® 
Where a statute limiting the period for which a cor¬ 
poration may hold real estate so provides, the pro¬ 
hibition applies to all corporations doing business in 
the state, whether formed under the laws thereof, 


Bepeal of statiitea 

(1) A statute authorizing: grants, 
devises, or l»equest.s to particular 
corporations does not impliedly re¬ 
peal a prior general law limiting the 
amount of property which such cor¬ 
porations msy take and hold —Mat¬ 
ter of McGraw, 19 N.K. 233, 111 N.Y. 

2 b H.A. 387, affirming: 45 Hun 
354, and affirmed 10 S Ct. 775. 136 U. 
.S. 152. 34 LEd. 427—Chamberlain v. 
(^hambcrlain, 43 N.Y. 424, modifying 
3 LiOns 348. 

(2) A charter restriction on the 
amount of property which a corpora¬ 
tion may hold is not abrogated by a 
subsequent statute conferring power 
on the corporation to take by gift, 
grant, or devise, without any express 
restriction a.*? 1o the amount.—Hetts 
V. Betts, 4 AbbNCas., N.Y., 317, 67 
How.Pr. 355 

85. U.S.—St. T.ouis Second Nat. 
Bank v. Grand Lodge P. & A. M., 
Mo., 98 U.S. 123, 25 L Ed. 75. 

86. N.Y.—Bogardus v. New York 
Trinity Church, 4 Sandf.Ch. 633. 

14a C.J. p 510 note 82. 

87. III.—Andrew* v. Andrews, 110 

111. 223. I 


'Specified namber of acres 

III.—^Andrews v. Andrews, supra. 

88. Ind—Cruse v. Axtell, 60 Ind 
49. 

89. Mo.—Sylvester Watts Smyth 
Realty Co. v. American Surety Co. 
of New York, 238 S.W. 494, 292 Mo. 
423. 

14a C.J. p 610 note 86 [a] (1), (3). 

90. Ky.—Lioui.sville School Bd. v. 
King, 107 SW. 247, 127 Ky 824, 
32 Ky.L. 687, 15 L R A.,N S., 379. 

Lia.—Honaldson. etc., Co. v. Bynum, 
48 So. 152. 122 La. 687. 

Mo.—Sylvester Walts Smyth Realty 
Co. V. American Surety Co of New 
York, 238 S.W. 494, 292 Mo. 423. 
Upper story of building 

The prohibition does not apply to 
the upper story of a building the 
lower story of which is used and oc- 
cupi(‘d for legitimate business of the 
corporation.—State v. New Orleans 
Warehouse Co., 33 So. 81, 109 La. 64. 

91. Ky.—Commonwealth v. Mehler, 
etc., Lumber Co., 208 S.W. 13, 183 
Ky. 11. 

14a C.J. p 610 note 86 [a] (5)>(8). 
Kolding to avoid lose 

However, a corporation, although 
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having acquired property to .save it¬ 
self from Urns, cannot hold such 
property beyond the statutory period 
awaiting a time when it can be dls- 
po.sed of without saerifiee.—German 
Ins. (''o. V. Commonwealth, 133 S W. 
79,3, 141 Ky 606 

92. Ky.—(’ommonwealth v. Kenlue- 
ky Tract. Co., 131 S.W. 16, 140 Ky. 
387. 

93. Mo.—Sylvester Watts Smyth 

Realty Co. v. American Surety Co. 
of New York, 238 S W. 494. 292 Mo. 
423. 

94. Ky.—Commonwealth v Louis¬ 

ville I’roperty Co., 121 S.W. 399. 
132 S.W. 413, 139 Ky. 689. 

Beasoa for decision is that an in¬ 
terminable holding is not a business 
within the meaning of the prohibition 
and that to permit such a holding 
would defeat the purpose of the pro¬ 
hibition, which is to prevent undue 
control over real estate by corpora¬ 
tions.—Commonwealth v. Louisville 
Property Co., supra. 

9i5. Ky.—Louisville Banking Co. v. 
Commonwealth. 134 S.W. 1142, 142 
Ky. 690. 
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under laws previously in force in any part thereof, 
or under the laws of any other state, territory, or 
government.®® 

(6) Corporations or Organizations Included 

statutory limitations on the power of corporations 
to hold reai property are not applicable to corporations 
not falling clearly within their terms, or to organizations 
not strictly corporations. 

Statutes limiting the power to take or hold real 
property, and specifying the particular kinds of cor¬ 
porations to which they are intended to apply, or 
in terms applicable to all corporations with specified 
exceptions, arc not to be applied to corporations 
not falling clearly within their terms.®*^ Statutory 
limitations on the power of corporations to ac<juirc 
real property do not apply to acquisitions of prop¬ 
erty by reorganization committees,®® or to organiza¬ 
tions not strictly corporations, such as a Massa¬ 
chusetts trust.®® 

(7) Prohibition against Holding as Including 

Taking 

In some cases, a limitation of a corporation’s power 
to hold real property is held a limitation of its power 
to take; but others hold that a corporation holds until 
the state intervenes. 

It is reasoned in some cases that a limitation of 
the power of a corporation to hold real property is 
necessarily a limitation of its power to take such 
property but other cases take the view that a 
corporation holds until the state intervenes.® So a 
prohibition against holding has been held not to pre¬ 
vent a corporation from acquiring real property 


where the intention of the corporation was to sell 
it and apply its proceeds to the objects contemplat¬ 
ed by the corporate charter.® 

(8) Exception of Particular Purpose 

Exceptions to constitutional, statutory, or charter re¬ 
strictions on a corporation’s power to take and held real 
property may permit such taking and holding for par¬ 
ticular purposes, such as acquiring real property neces¬ 
sary and proper for its legitimate business, or as security 
for, or In payment of, debts. 

Where constitutional, statutory, or charter re¬ 
strictions on the power of corporations to take and 
hold real property expressly so except, corporations 
may purchase and ho.d such real estate as may be 
necessary and proper for their legitimate business, 
or for their immediate accommodation in the trans¬ 
action of their business.^ Other exceptions which 
have been or are contained in general prohibitions 
or restrictions are that corporations may take a 
mortgage on land in good faith by way of secur¬ 
ity for, or for the purpose of saving, debts previous¬ 
ly contracted,*'* or merely for debts, without requir¬ 
ing that they shall have been previously contract¬ 
ed;® that they may take a conveyance in payment 
or satisfaction of debts previously contracted in 
the course of their dealings or that they may pur¬ 
chase at sales under judgments, decrees, or mort¬ 
gages held by them, or to secure debts due to them,® 
or at a sale under a mortgage given for a debt pre¬ 
viously contracted.® A particular statute has been 
construed to authorize town-site corporations to 
purchase unimproved lands as well as city or town 
additions already jilatted and improved.i® 


96. Okl.—state v. Prairie* Oil & Oas 
Co.. 167 }\ 756, 64 Okl. 267. 

97. U.S —Ciilmer v Stone. Ill.. 7 S. 
Ct 689. 120 U.S. 686. 30 L*.Ed 734. 

14a C J. p 611 note 91. 

98. I'orto Rico. — Borwind-White 
Coal Mill. Co. V. Borinquen SuK&r 
Co, 7 Porto Rico Fed. 651. 

99. Porto Rito.—Semidey v. Central 
Aguirre. 7 Porto Rico Fed. 672 

14a C.J. p 511 note 94. 

1. N.Y.—In re McGraw. 19 N.E. 233. 
Ill N.V.,66. 2 LRA. 387, affirming 
45 Hun 354, and affirmed 10 S Ct. 
775, 136 U.S 152. 34 L.Ed. 427. 

14a C.J. p 511 nolo 88. 

2. Okl.—State v. Prairie Oil A Gas 
Co., 167 P. 756. 61 Okl. 267. 

14a C\J. p 511 note 89. 

3. Va.—Rivanna Nav. Co. v. Daw¬ 
sons. 3 Gratt. 19, 44 Va. 19, 46 Am. 
D. 183. 

14a C.J. p 511 note 90. 

4. U.S.—Jackson v. Western Union 
Telegraph Co., C.C.A.Tex., 269 F. 
698. 

14a C.J. p 496 note 24 fa], p 608 
notes 68, 59, p 611 note 96. 

19 C.J.6.-41 


That a corporation has leased it* 
factory to another does not ne<-es- 
sarily render its purchase of other 
real estate a contravention of a stat¬ 
ute limiting its power to own real 
estate to that necessary for its au¬ 
thorized business.—Title Guaranty 
Trust Co. V. Sessinghaus, 28 S W 2d 
1001. 325 Mo 420. 

Purchase to compromise claim 

A corporation's purchase of real es¬ 
tate for the purpose of compromising 
a demand against it for breach of 
contract not relating to the real es¬ 
tate IS ultra vires under a statute 
prohibiting corporations from pur¬ 
chasing real estate other than that 
necessary for their business.—Na¬ 
tional Equitable Soc. v. Alexander, 
Tex.Civ.App., 220 S.W. 184. 

5. U S.—Baker v. Schofield, Wash., 
221 F. 322, 136 C.C.A. 320, affirmed 
37 S.Ct. 333. 243 U.S. 114. 61 L. 
Ed. 626. 

14a C.J. p 511 note 97. 

6 . Ind.—Sparks v. State Bank, 7 
Blackf. 469. 


Me.—Thomaston Bank v. Stimpson, 
21 Me. 195. 

7. U.S—Jackson v. Western Union 
Telegraph Co., C.C.A Tex., 269 F. 
598. 

14a C J p 496 note 24 [a], p 511 note 
99. 

8 . Ind.—Heath v. Lafayette Second 
Nat Bank. 70 Ind. 106. 

14a C.J. p 512 note 1. 

Pleading and proof in each case 
must govern as to whetlier or not a 
corporation’s purchase at a foreclo¬ 
sure sale comes within the statutory 
exception.—Middleton v Georgetown 
Mercantile Co., 77 So. 956, 117 Miss. 
134. 

Statute requiring disposition of much 
property construed 

N.Y.—Home Ins. Co. v. Head, 30 Hun 
405. 

9. U S.—John A. Uoebling Sons' Co. 
v. Richmond First Nat. Bank. D.C. 
W.Va., 30 F 744 

14a C.J. p 512 note 2 

10. Okl.—Colcord v. Granzow, 278 P. 
664, 137 Okl. 194. 64 A.L.R. 699. 
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(9) Equitable Conversion of Real Property 

A conveyance or devlee of land to a truatee for sale 
and conversion Into moneys to be paid to a corporations 
la not within a restriction on the acquisition of land by 
a corporation. 

Under the doctrine of equitable conversion, a con¬ 
veyance or devise of land to a trustee to be sold by 
him and converted into money which is to be paid 
to a corporation is generally to be regarded as a gift 
or transfer of money, and not of land, so that it 
would not be within a prohibition against, or re¬ 
striction on, the acquisition of land by a corpora- 
tion.i^ However, a court of chancery has no pow¬ 
er to convert real estate into money and direct the 
payment thereof to a devisce.^^ 

e. Personal Property 

Under governing statutory or charter provisions, cor¬ 
porations have been held empowered to take and hold 
only a limited amount of personal property, to take per¬ 
sonal property as security for debts, and to take securi¬ 
ties In payment for their property on discontinuance of 
their existence, but not to engage In stockjobbing. A 
prohibition against dealing or trading In goods does not 
apply to an Isolated transaction. 

Amount The amount of personal property which 
a corporation may take and hold, or the amount 
which a person may bequeath to a corporation, may 
be limited by statutory or charter provisions.l3 


Taking as collateral security, A prohibition 
merely against dealing or trading in particular kinds 
of personal property or choses in action does not 
prohibit taking as collateral security for debts.^^ 

Stockjobbing. Dealing in debentures of all kinds 
by way of purchase and sale falls within the pro¬ 
hibition of a statute against a corporation’s en¬ 
gaging in stockjobbing. 15 

Discontinuance of business and sale of property, 
A statute prohibiting a corporation from acquir¬ 
ing securities except in payment of a debt or as se¬ 
curity therefor applies only while the corporation is 
a going concern, and does not prevent it, on the 
discontinuance of its business and sale of its prop¬ 
erty, from taking payment in securities.!® 

Isolated transactions, A restriction in a charter 
against dealing or trading in, or buying or selling, 
goods has been held not to apply to an isolated 
transaction.!^ 

§ 1090. Mode of Acquiring Property 

In th« absence of restriction, every corporation may 
acquire property by all the usual modes of acquiring prop¬ 
erty, and by some modes by which a natural person can¬ 
not. 

In the absence of an express restriction,!* every 


11. Ill.—Germain v. Baltea, 113 Ill. 
29. 

14a C.J. p 512 note 4. 

18. Ill,—Starkweather v. American 
Bible Soc.. 72 111. 50. 22 Am.H. 133. 
Conversion as depending on testa tor*.s 
intention see title Conversion 9 16* 

13. U.S.—St. Louis Second Nat. 
Bank v. Grand Lodge F. & A. M., 
C.C.Mo., 21 P.Cas.No.l 2,603, affirm¬ 
ed 98 U.S. 123, 25 L.Ed. 75. 

14a C.J. p 513 note 11. 

Detexminatloa of amonnt 

(1) Under a charter provision lim¬ 
iting a corporation's annual income 
to a specified amount, the test of a 
corporation's power to hold property 
is whether or not the annual income 
therefrom, as calculated at recurring 
annual periods, exceeds the amount 
specified; that the acquisition of 
property might increase the income 
from all the corporate property to 
an amount exceeding the limitation 
does not render the acquisition in¬ 
valid.—Home for Incurables of Bal¬ 
timore City V Bruff, 163 A. 403, 160 
Md. 156. 

(2) Other elements In determina¬ 
tion see 14a C.J. p 513 note 11 [dj. 
ABLsndmsBt of charter or statute 

(1) It has been held that an 
amendment to the charter of a cor¬ 
poration, after a testator's death, In- 


I creasing the amount of property 
which it can hold, does not entitle 
it to take more of a legacy than it 
was authorized to take at the time of 
the testator’s death.—Coggeshall v. 
Home for Friendless Children, 31 A. 
694, 18 R.I. 696. 

(2) A corporation cannot take a 
larger bequest than allowed by its 
charier, although the restriction is 
removed by a legislative act before 
the bequest, payable a certain time 
after the testator's death, became 
due.—New Orleans First Cong. 
Church V. Henderson, 4 Bob., La., 
209. 

(3) Where the charter of a corpo¬ 
ration prohibited it from holding 
property exceeding two hundred 
thousand dollars in value, and at a 
time when it had fifty thousand dol¬ 
lars worth of property it was made 
the residuary legatee of a will which 
directed the trustees to invest the 
legacy until it amounted to two hun¬ 
dred thousand dollars, and then to 
pay it to the corporation, and at tes¬ 
tator's death the residuum amounted 
to one hundred and forty thousand 
dollars, but before the estate was 
settled it exceeded two hundred thou¬ 
sand dollars, and by the time the leg¬ 
acy became available the corporation 
was by the legislature authorized to 
hold property worth two hundred 
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thousand dollars, in addition to the 
amount it had theretofore been au¬ 
thorized to hold, it was held that the 
corporation was entitled to the entire 
legacy, its right to take being de¬ 
termined as of the time for the pay¬ 
ment of the fund, because until then 
it could not be known that it would 
exceed the amount to which the cor¬ 
poration was originally limited —Ba¬ 
ker v. Clark Inst, for Deaf Mutes. 110 
Mass. 88. 

I4h Ind.—Lagow v. Badollet, 1 
Blackf. 416, 12 Am.D. 25$. 

N J.—Trenton Banking Co. v. Wood¬ 
ruff. 2 N.J.Eq. 117. 

15. ' La.—State v. Debenture Guaran¬ 
tee, etc., Co., 26 So. 600, 51 La Ann. 
1874. 

16. U S.—Metcalf v. American 
School Furniture Co., C.C.N.Y., 122 
P. 115. 

17. La.—Graham v. Hendricks, 22 
La.Ann. 52.3. 

14a C.J. p 513 note 8. 

18. Beneflolary of trust 

Under statute to such effect, a 
business corporation cannot be bene¬ 
ficiary of trust; and statutes author¬ 
izing corporations to acquire proper¬ 
ty by devise or bequest do not em¬ 
power such corporation to become 
beneficiary of testamentary trust.— 
In re De Forest's Bstate, 263 N.T.8. 
136, 137 Misc. 82. 
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corporation, whether created by license, prescrip¬ 
tion, or legislative act, may acquire property by all 
the usual modes of acquiring property.^® Thus, 
except in so far as it may be restricted by its char¬ 
ter, by statute, or by public policy, as discussed in 
§§ 1088-1089 supra, a corporation may acquire ti¬ 
tle to land by dccd,20 or in any other manner in 
which a natural person can,2i although by the an¬ 
cient common law a corporation could take title to 
land only by dccd.22 Indeed, it may acquire title 
to land in some modes in which a natural person 
cannot,23 such as by a legislative enactment sanc¬ 
tioned by the holders of land, by which their title 
is transferred to a corporation composed of them¬ 
selves, created by an act of the legislature, as shown 
infra § 1091. Corporations generally have capac¬ 
ity to receive property by gift or donation, and may 
agree to accept such property on conditions at¬ 
tached to the gift,24 if the condition is not prohibit- 
ed.25 The mere provisions of a corporation’s con¬ 
stitution and by-laws do not, of course, ipso facto 
confer on the corporation the right to deprive an¬ 
other of its property without its consent.2® 

Succession. A corporation may succeed to the in¬ 
terest of another corporation in property without a 
merger or technical consolidation.27 


Use of another's property. A corporation need 
not own the property with which it conducts its 
business, but may use that of another.28 

§ 1091. —— Statutory Investiture 

A corporation may acquire land by a mere legisla¬ 
tive enactment sanctioned by the owners and the corpo¬ 
ration. The property of coadventurers will vest in the 
corporation without a deed of conveyance only where 
the act of incorporation contains direct language or the 
clearest implication to that effect. 

A devolution of land on a corporation may take 
place by a mere legislative enactment, sanctioned, of 
course, by the owners of the land and by the corpo¬ 
ration ;23 and in such case compliance with the stat¬ 
ute is necessary.20 

Manifestation of legislative intent. If the legis¬ 
lature, in an act of incorporation, intends that the 
property of the coadventurers who are incorporat¬ 
ed shall be vested in the corporation without a deed 
of conveyance, it must say so in direct language, or 
by the clearest implication ;3i thus, an act incorpo¬ 
rating tenants in common to enable them to carry 
on more conveniently a common purpose docs not 
of itself vest in the corporation a title to the land 
previously owned by the individuals, and used by 
them for the same purpose,22 and the organization 


10. N.T.—Sherwood v. American Bi¬ 
ble Soc., 4 Abb.Deo. 227, 1 Keyes 
561. 

14a C.J. p 516 note 66. 

Aeqnleltioai byi 

Adverse possession see Adverse Pos- 
st'ssion 8 6. 

npdication see the C.J S. title Dedi¬ 
cation 8 2, also 18 C J. p 89 note 
13-p 40 note 22. 

Eminent domain proceedinps see the 
C.J.S. title Eminent Domain 89 24- 
26, also 20 C.J. p 538 note 64—p 644 
note 13. 

Will see the C.J.S. title Wills 8 106. 
also 68 C.J. p 628 note 41-p 634 
note 49. 

Porohase of mining claims | sale of 
stock 

A contract between corporation and 
owners of mining claims whereby 
corporation purchased claims for con¬ 
sideration payable partly in cash and 
partly in stock of corporation, and 
to secure payment of cash agreed 
to deposit its entire capital stock 
with bank and to pay proceeds of 
sale thereof to vendors, although not 
ordinary method of acquiring prop¬ 
erty by corporation, is lawful, and 
subsequent payments by corporation 
are not Invalid as a dissipation of 
Its capital.—Turner v. TJosevig-Ken- 
necott Copper Ca, 199 P. 312, 116 
Wash. 223. 

00. Mo.—Parker v. Wear, 230 S.W. 
76. 


ai. N.T.— Hunter v. Sandy Hill, 6 
Hill 407. 

22. Mass.—Rehoboth Second Pre¬ 
cinct V. Rehoboth Catholic Cong. 
Church, etc., 23 Pick. 139 note. 

14a C.J. p 616 note 57. 

23. N.Y.—Hunter V. Sandy Hill. 6 
Hill 407. 

24. L*a.—Sisters of Charity of In¬ 
carnate Word y. Emery, 81 So. 99, 
144 La. 614. 

Xmplloatlon from right to pnrohase 

The right of a corporation to ac¬ 
quire and hold property title to real¬ 
ty by purchase Implies the right to 
acquire it by donation.—Sisters of 
Charity of Incarnate Word v. Em¬ 
ery. supra. 

25. Mass.—Morville v. American 
Tract Soc., 123 Mass. 129, 26 Am. 
R. 40. 

14a C.J. p 616 note 63. 

20. U.S.—Knights of the Ku Klux 
Klan V. Monmouth Pleasure Club 
Ass’n, C.C.A.N.J.. 34 P.2d 730. 

27. U.S.—Dunkley Co. v. California 
Packing Corporation, C.C.A.N.Y.. 
277 F. 996, certiorari denied 42 S 
Ct. 64, 257 U.S. 644, 66 L.Ed. 413. 
Orant to corporation and its suo- 
eessors is to be interpreted accord¬ 
ing to surrounding circumstances.— 
Dunkley Co. v. California Packing 
Corporation, supra. 

SK Idaho.—Hay hurst v. Boyd, 300 
P. 895. 50 Idaho 752. 
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20. Tenn.—Ladies' Bonev. Soc. No. 
2 v. Edgefield Benev. Soc. No. 2. 
2 Tenn.Ch. 77. 

Partionlar inyestitiiro 

Thus, an act declaring that rector 
of certain church was thereby creat¬ 
ed a body politic and corporate, and 
that he should be in actual posses¬ 
sion of church, with its cemetery and 
appurtenances, to hold and to enjoy 
the same to him and his successors, 
has been held to vest in him, without 
any formal conveyance, title, not 
only to church, but also to ceme¬ 
tery; and a subsequent statute per¬ 
petuated same title, in substantially 
same corporation, under a different 
name.—Christ Church v. Savannah, 
9 S.E. 537, 82 Ga. 656. 

30. Pa.—Pittsburg Library Assoc, v. 
Mercantile Library Hall Co., 42 A. 

142, 189 Pa. 479. 

14a C.J. p 516 note 64 [a]. 

31. Mass.—Atty.-Gen. v. Vineyard 
Grove Co., 64 N.E. 75, 181 Mass. 
507. 

32. Mass.—Holland v. Cruft. 3 Gray 
162. 

14a C.J. p 517 note 68. 

Rights as to property on incorpora¬ 
tion of partnerships and other as¬ 
sociations generally see supra 8 

143. 

Title hsld not ▼sstsd in tmstass 

An act of incorporation of propri¬ 
etors of certain lands, providing for 
trustees although it endowed them 
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of a voluntary loan association into a corporation 
under a statute, does not transfer the property of 
the associates to the corporation without a formal 
conveyance, where the statute does not so state.^s 
III general, a clause in a charter declaring that the 
corporators arc constituted a body corporate for a 
specified purpose docs not give them any rights of 
property with respect to such purpose; it only con¬ 
fers corporate existence, and limits the purpose for 
which such existence is given, and if lands are nec¬ 
essary for carrying the purpose into effect, they 
must be acquired under some authority, grant, or 
conveyance.®* 

§ 1092. — Purchase and Contracts There¬ 
for 

In the absence of constitutional, statutory, or char¬ 
ter restrictions, a corporation may purchase or contract 
to purchase property for the purpose of Its Incorpora¬ 
tion, but not for other purposes. The corporation may 
agree on special terms, assume incumbrances on the 
property purchased or an Indebtedness, or execute a 
mortgage on the property. 


In the absence of constitutional, statutory, or 
charter restrictions, a corporation may purchase or 
contract to purchase property, real or personal, for 
a purpose of its incorporation.®® Thus, whenever 
the conduct of the business of a corporation renders 
it necessary or expedient for it to own land and 
buildings, it may purchase them for the purpose, 
and need not acquire them by lease.®® Conversely, 
a corporation cannot purchase, or make a valid con¬ 
tract for the purchase of, property for a use for¬ 
eign to the purposes for which it was formed.®*^ 
A corporation prohibited by the policy of the state 
from dealing in real property cannot make a valid 
agreement to pay a commission to a broker on a 
prohibited sale.®® 

Terms of contract. The power to acquire in¬ 
cludes, as a means to an end, the power to enter 
into a contract for such acquisition on such terms 
as may be agreed on.®® The corporation may agree 
on special terms on which it will acquire proper- 


with a power of superintendence and 
manairement, did not give them title 
or possession, power to make con¬ 
tracts of agistment binding corpora¬ 
tion, or power to sell grass or herb¬ 
age; consequently, one who had 
agreed with trustees for pa.sturage 
of his horse, which died through 
their negligence, had no action 
against corporation.—^Appley v. Mon- 
tauk, 38 Barb., N.T., 276. 

33. Mass.—^Manahan ▼. Varnum, 11 
Gray 405. 

34. N.J.—Keyport etc.. Steamboat 
Co. V. Farmers* Transp. Co., 18 N. 
J.Eq. 13, affirmed 18 N.J.Eq. 511. 

35. U.S—American ft British Mfg. 
Corporation v. New Idrla Quick- 
Silver Mining Co.. C.C.A R I.. 293 
F. 609—Pain v. Kiel. C.C.A.Mo., 
288 F. 627. 

Mass.—Lyndeborough Glass Co. v. 
Massachusetts Glass Co., Ill Mass. 
316. 

Miss.—Shapleigh Hardware Co. v. 

Lewis, 79 So. 765, 118 Miss. 686. 
14a C.J. p 617 note 72. 

FalriLOBS of purchaso contract de¬ 
pends on value to corporation of 
property purchased by it, not value 
to stranger differently situated.— 
South Georgia Holding Co. v. Hiatt, 
D.C.Ga.. 2 F.Supp. 91. 

Pnreluuio of ostablisliad plant 

A corporation organized to own and 
operate a specified kind of factory 
may buy a plant already established 
and in operation, and is not restrict¬ 
ed to founding or building and stock¬ 
ing a new one.—Bristol Bank, etc., 
Co. V. Jonesboro Banking Trust Co., 
48 S.W. 228, 101 Tenn. 645. 


Statutory provision not contained In 
artiolsB 

A statutory provision that associa¬ 
tion Incorporated for educational pur¬ 
poses may elect to ln<*orporate cer¬ 
tain provision in Us articles of agree¬ 
ment, In which case it may not in¬ 
cur any debt, does not prevent cor¬ 
poration whose articles do not in¬ 
clude such provision from contract¬ 
ing to purchase property —Pain v. 
Kiel. C.C.A.MO.. 288 F. 527 
Assumption of debts of predecessor 
Where corporation acting as South 
American agent for manufacturer 
had no knowledge that commissions 
earned by it were credited by manu¬ 
facturer on personal debt of corpo¬ 
ration's predecessor, corporation was 
not bound to disclose that it would 
not consent to such application.—In 
re L. Van Bokkelen, Inc., D.C.Md., 7 
F.Supp. 639, affirmed, C.C.A., Royal 
Baking Powder Co. v. Hessey, 76 F. 
2d 645, certiorari denied Lowendahl 
V. Hessey, 66 S.Ct. 110, 296 U.S 595, 
80 LEd. 421. 

3ft Ill.—People V. Pullman’s Pal¬ 
ace Car Co., 51 N.E. 664, 175 111. 
125, 64 L.R.A. 366. 

14a C.J. p 603 note 4. 

37. N.y.—^Powell V. Murray, 38 N. 
Y.S. 233, 3 App.Dlv. 273, affirmed 
53 N.E. 1130, 157 N.Y. 717. 

14a C.J. p 517 note 73. 

Bo under statnto 

U.S.—Edward Hines Western Pine 
Co. V. First Nat. Bank, C.C.A. Ill., 
61 F.2d 503, affirming. D.C., 1 F. 
Supp. 650. 

3ft Ill.—Dahlgard y. Florida Dev. 

Corp., 187 Ill.App. 282. 

39. Mich.—State University v. De- 
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trolt Young Men's Soc., 12 Mich 

138, 158. 

14n C.J p 617 note 77. 

Oovsnant to insnrs 

U.S.—Jacksonville. M., P. Ry. & Nr\ 

Co. V. Hooper, Fla., 16 S Ct 379. 

160 U.S. 514, 40 LKd 615. 

14a C.J. p 517 note 77 [c]. 

Covenant to repair 

Miss.—Abby v Billups, 35 Miss. 618. 

72 Am.D. 143. 

14a C.J. p 517 note 77 [d]. 

Terms of lease 

(1) In taking lease corporation has 
incidental power to agree to terms 
usual in leases.—Abby v. Billups, su¬ 
pra—14a C.J. p 769 note 64. 

(2) Agreement which lessor sought 
to add to lease that certain officers 
of lessee corporation should manage 
hotel was ultra vires and unenforcea¬ 
ble.—Marchman v. McCoy Hotel Op¬ 
erating Co., Tex.Clv.App.. 21 S.W.2d 
552. 

(3) Under a statute authorizing a 
corporation to lease its property and 
franchises, or to take lease of prop¬ 
erty and fianchlses of another cor¬ 
poration, no limitation being placed 
on term of such leases, fact that 
such a lease between two corpora¬ 
tions of state is for so long a term 
as to amount practically to convey¬ 
ance of property in fee does not affect 
power of one corporation to make, or 
of other to accept it.—Dickinson v. 
Consolidated Tract. Co., N.J., 119 F. 
871, 66 C.C.A 401, affirming 114 F. 
232, and certiorari denied 24 S.Ct. 
841, 191 U.S. 667, 48 L.Ed. 306. 
Oonditions not fnifiUsd 

A corporation offering to purchase 
property on fulfillment of stated con- 
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ty,^® such as terms concerning the method by which 
the price is to be ascertained,^ 1 or the time^^ or 
method^^ of payment. It may assume encumbranc¬ 
es on the property purchased^^ or agree to assume 
an indebtedness as part of the purchase price,^® and 
it may execute a mortgage on the property acquired 
by it, to secure the payment of such indebtedness.^® 

Stock as consideration. The issuance of stock in 
the corporation is good consideration for the sale 
of property to it.®^ 

§ 1093. Conveyances to or for Corporation 

a. Description of grantee 

b. G)rporate officer as grantee 

c. Description of property 

d. Words of succession 

c. Consideration 

f. Delivery 

a. Description of Grantee 

If, In a conveyance to or for a corporation, It can be 
ascertained from the whole instrument who is Intended 
to take as grantee, the designation thereof will be suffl* 
cignt. A misnomer of a corporation as grantee will not 
defeat the grant If the identity Is established. 


If, in a conveyance to or for a corporation, it 
can be ascertained from the deed who is intended 
to take as grantee, the designation thereof will be 
sufficient.^® A misnomer of a corporation as gran¬ 
tee will not defeat the grant if the identity is estab¬ 
lished,^® and, particularly, if the deed is accepted by 
the corporation.®® To ascertain the intent of the 
parties the whole instrument may be considered.®^ 
The courts will presume that the words used were 
intended to be a description of, rather than to ex¬ 
press the accurate full name of, the grantee; and 
this is specially so in the absence of proof of the ex¬ 
istence of a corporation having the identical name 
used to describe the grantee in the conveyance.®® 

Successor corporation. A conveyance to a cor¬ 
poration whose property and franchises have been 
acquired by another corporation has been held to 
operate to vest title to the land conveyed in the 
successor corporation.®® A conveyance in which 
the name of the grantee is that of an unincorporat¬ 
ed association will be sufficient to convey title to a 
corporation which has succeeded to its rights if the 
intent to convey to the corporation is shown in the 
conveyance, even though the grantor did not know 


ditions is not required to make piir- 
rhane if conditions are not fulfilled. 
—Westwood V. C'ontinental Can Co., 
C.CA.Tex.. 80 F.2d 494. 

40. N.T.—Clark v. Benton Farmers* 
Woolen Mfg. Co., 15 Wend. 266. 

14a C.J. p 618 note 78. 

41. U.S.—Alexandria Canal Co. v. 
Swann, D.C., 5 How. 83, 12 Li.Ed. 
60. 

By arbitration 

U S.—Alexandria Canal Co. v. Swann,- 
supra. 

42. Mich.—State Unlv. v. Detroit 
Young Men’s Soc., 12 Mich. 138. 

14a C.J. p 618 note 79. 

43. U.S—Ingraham v. National Salt 
Co., N.Y, 130 P. 676, 65 C.C.A. 64, 
f-ertiorari denied 26 S.Ct. 760, 201 
U.S. 644. 50 L.Ed. 902. 

Begnlar periodical payments during 
vendor's Ufe 

Mieh.—Lee v. U. S. Graphite Co., 126 
NW. 748, 161 Mieh. 157. 

14a C.J. p 518 note 83. 

Payment partly in own stock 
U.S.—Ingraham v National Salt Co. 
N.Y., 130 F. 676, 680, 66 C.C.A. 64, 
certiorari denied 26 S.Ct. 760, 201 
U.S. 644, 50 Li.Ed. 902. 

14a C.J. p 618 note 84. 

Payment from proceeds of sale of 
stock 

Contract whereby claimant selling 
merchandise to cooperative company 
agreed to look to proceeds of sale of 
its stock for payment created no 
claim against corporation, unless 


breached by it.—In re Blue Earth 
County Co-op. Co., 166 N.W. 178, 139 
Minn. 231. 

44. Colo.—^Woods Inv. Co. v. Palmer, 
45 P. 237, 8 ColoApp. 132. 

14a C.J. p 618 note 86. 

45. Ky.—Farmers* Bank v. Ohio 
River Line Steamboat Co., 56 S.W. 
719, 108 Ky. 447. 

14a C J. p 618 note 86. 

46. Ky.—Farmers’ Bank v. Ohio Riv¬ 
er Line Steamboat Co., supra. 

14a C.J. p 618 note 87. 

47. Ind.—Jordan v. Lynch Land Co., 
147 N.E. 318, 83 Ind.App. 33. 

48. U.S.—Public Industrials Corpo¬ 
ration V. Reading Hardware Co., C. 
C.A.Pa., 29 F.2d 975. 

14a C.J. p 518 note 91. 

“In order to effect the object of 
the parties W'herc a corporation is 
concerned, the courts have been very 
liberal in correcting inaccuracies and 
misnomers, not suffering them to 
frustrate the object, if the identity 
of the party is manifest."—Den v. 
Hay, 21 N.J.Law 174, 176. 

49. U.S.—Public Industrials Corpo¬ 
ration V. Heading Hardware Co., C 
C.A.Pa.. 29 F.2d 976. 

14 C.J. p 324 note 47. 

Xu case of mimomar of corporation 
in deed, corporation may sue or be 
sued thereon in its true name with 
proper allegation and proof that it 
is corporation intended.—Northwest¬ 
ern Distilling Co. V. Brant, 69 111. 
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658, 18 Am.R. 631—14 C.J. p 324 note 
46. 

Corporation well named 

A deed made by mistake to party 
or corporation well named w'lll not 
be construed in court of law to inure 
to another party or corporation.— 
Cairns v. Hay, 21 N J.Law 174. 

5CX Del.—Elbert v. Wilmington 

Tiirngemeinde, 107 A. 215, 7 Boyce 
355. 

14a C J. p 518 note 93 

51. Ill.—Northwestern Distilling Co. 
V. Brant, 69 HI 668, 18 Am H 631. 

N.J.—Centenary M. B. Church v. 

Parker, 12 A 142, 43 N.J.Eq. 307. 
14a C J. p 618 note 94. 

Particular instruments 

(1) The Washington Fire Compa¬ 
ny of city of Wilmington was suffi¬ 
ciently described in deed to "Wash¬ 
ington Fire Company of said city," 
the city being previously mentioned 
Avhen residence of grantors was stat¬ 
ed, and it being evident from use of 
words “its successors and assigns" 
that grantee was a corporation.— 
Washington Fire Co. No. 7, of City 
of Wilmington v. Yates, 115 A. 366, 
13 Del.Ch. 32. 

(2) Other instruments see 14a C. 
J. p 518 note 94 [a], [b]. 

52. Ill.—^Preachers’ Aid Soc v Eng¬ 
land, 106 Ill. 125. 

14a C J. p 518 note 96 

53. Ky.—Smith v. Frankfort A C. 
Ry. Co., 72 S.W. 1088, 24 Ky.L. 
2040. 
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of the merger of the association into the corpora¬ 
tion,®* 

h. Corporate Officer as Orantee 

A conveyance to a corporation’s officer In his Indi¬ 
vidual capacity does not vest legal title In it* although 
If the transaction Is for the corporation’s benefit It ac¬ 
quires an equitable title; If It appears In the conveyance 
that the officer acts officially for the corporation, title 
vests In It. A conveyance to unnamed trustees of a cor¬ 
poration vests title In It, but a conveyance to named per¬ 
sons described as trustees is a conveyance to them as 
Individuals. 

A conveyance to an officer of a corporation in his 
individual capacity conveys no legal title to the cor¬ 
poration he representsa conveyance to an officer 
is regarded as a conveyance to the grantee named 
in his individual capacity, even though a descrip¬ 
tion of the corporate office which he holds is added 
to his name,®® and the corporation cannot exercise 
in its own name the rights appertaining to the own¬ 
ership of the land conveyed, but the corporation 
will, however, acquire an equitable title to the prop¬ 
erty so conveyed, if the transaction is for its bene¬ 
fit, and by appropriate proceedings in a court of 
equity it may enforce its rights in such property.®^ 
On the other hand, if it appears clearly on the face 
of the conveyance that the officer does not act in¬ 
dividually, but for the corporation in an official ca¬ 
pacity, the title will vest in the corporation,®® as 
where an individual is named as grantee, but his 
name is connected with the description of his cor¬ 
porate office by the word *'as.”®® If the considera¬ 
tion for a conveyance proceeds from the corpora¬ 


tion, title taken in the name of an officer will be 
held in trust for the corporation,®® unless there is 
some corporate action which authori::es the title to 
vest in the grantee personally ;®i and this is so 
even though the grantee is the sole owner of the 
stock of the corporation.®2 

Trustees, A conveyance to the trustees of a cor¬ 
poration without naming them vests title in the cor¬ 
poration,®® as does a conveyance to a certain per¬ 
son named *^and other trustees”;®^ but a convey¬ 
ance to named persons described as trustees of a 
corporation is a conveyance to such persons in their 
individual capacity only,®® and does not pass title to 
the corporation.®® 

c. Description of Property 

A description of property In a conveyance to a cor¬ 
poration Is sufficient If It Identifies the tract Intended 
to be conveyed. 

A description of the property in a conveyance to 
a corporation is sufficient if enough is stated to 
identify the particular tract intended to be con- 
veyed.®^ 

d. Words of Succession 

Words of succession are ordinarily unnecessary to 
convey to a corporation an estate of Inheritance; how¬ 
ever, grants to a corporation sole and grants by the 
state have been held to convey only an estate for the 
corporation’s life, in the absence of words of succession. 

Words of succession are ordinarily unnecessary 
to convey to a corporation an estate of inherit¬ 
ance.®® 


64. N.C.—Asheville DIv. No. 15 S. T. 

V. Aston. 92 N.C. 678. 

55. Ga.—Greenfield v. Stout, 60 S- 
E. Ill, 122 Ga. 303. 

66. Ga.—Greenfield v. Stout, supra. 
Kan.—Clapp v. Maurer. 146 P. 1166, 

94 Kan. 549. 

67. Ga.—Greenfield v. Stout, 60 S.E. 
Ill, 122 Ga. 303. 

14a C.J. p 619 note 6. 

68. N.Y.—Whitford v. Laidler. 94 N. 
Y. 145, 46 Am.R. 131. 

69. N.Y.—Leavitt v. Fisher, 11 N.T. 
Super. 1. 

00. Del.—St. Stephen’s Evangelical 
Lutheran Church v. Pierce, 68 A. 
194, 8 Del.Ch. 179. 

14a C.J. P 620 note 27. 

61. Tex.—Scott V. Farmers’, etc., 
Nat. Bank, 76 S.W, 7, 97 Tex. 31, 
104 Am.S.R. 835. 

02i Tex.—Scott v. Farmers', etc., 
Nat. Bank, supra. 

63. Mo.—Keith, etc.. Coal Co. v. 
Binfi^ham, 10 S.W. 32, 97 Mo. 196. 

64. Iowa.—Hervey v. Buchanan, 47 
Iowa 688. 


65. N.Y.—Van Schaick v. Lese, 66 N. 
Y.S. 64, 31 Misc. 610. 

66. N.Y.—Tower v. Hale, 46 Barb. 
361. 

liifo estate 

On conveyance to named person, 
desitmated as officer of named corpo¬ 
ration, "and his successors in office,” 
and expressed to be in trust, legral 
estate was in firrantee for life, if 
estate to use of corporation was ex¬ 
ecuted by statute of uses, it was 
an estate only for life of grantee. 
—Andover First Baptist Soc. v. Ha- 
zen, 100 Mass. 322. 

67. Tex.—^Wooten v. Dermott Town- 
Site Co.. Clv.App., 178 S.W. 698. 

68. Fla.—Reid v. Barry, 112 So. 846, 
93 Fla. 849. 

N.J.—Chancellor v. Bell, 17 A. 684. 

45 N.J.Eq. 538, 541. 

14a C.J. p 619 note 14. 

”ln a grant of land to a corpo¬ 
ration aggregate, the word successors 
is not necessary, though usually in¬ 
serted; for albeit, such simple grant 
be only an estate for life, yet, as a 
corporation never dies, such estate 
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for life is perpetual, or equivalent 
to a fee simple, and therefore the law 
allows it to be one.”—Union Canal 
Co. V. Young. 1 Whart., Pa., 410, 424, 
30 Am.D. 212. 

Oerporatioa of limited duration 

(1) A deed, without words of lim¬ 
itation, to a corporation aggregate 
whose existence is limited to certain 
time, will be presumed to carry es¬ 
tate in fee, and not to be limited to 
duration of corporation.—^Asheville 
Div. No. 16 S. T. V. Aston, 92 N.C. 
678. 

(2) Under a statute providing that 
all of estate or interest of grantor 
shall pass unless Intent to pass a les¬ 
ser estate or interest shall appear by 
express terms, it is not necessary 
that deed contain words of succes¬ 
sion in order to convey an estate of 
greater duration than that of term 
of legal existence of a corporation of 
limited duration.—^Nlcoll v. New 
York, etc., R. Co., 12 N.Y. 121. 

(8) Limitation by duration of cor¬ 
porate existence generally see supra 
I 1088 d. 
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Corporations sole. A grant of land to a corpora¬ 
tion sole, however, has been held to convey only a 
life estate unless words of succession are employed, 
the term of the legal existence of the grantee being 
deemed to be the measure of the interest intended 
'to be conveyed.®® 

A grant of land in trust for the use of a corpora¬ 
tion for permanent corporate purpose will convey 
the fee without words of succession, since the na¬ 
ture of the trust is such as to require a fee.^® 

Grant by state. In the absence of words of per¬ 
petuity, a grant to a corporation by the state has 
been held only a grant of an interest during the 
lifetime of the corporation but a grant by the 
state to a corporation having perpetual succession 
has been held to require no words of perpetuity in 
order to convey a fee.^® 

e. Oonsideration 

Consideration for a conveyance to a corporation need 
not be an immediate exchange for money. 

The consideration for a conveyance to a corpo¬ 
ration need not be an immediate exchange for mon¬ 
ey ; the satisfaction of an indebtedness may be suf- 
ficient.*^® 

Consideration proceeding from the corporation 
where title is taken in the name of an officer is con¬ 
sidered supra in subdivision b of this section. 

f. Delivery 

The delivery of a deed to a corporate agent author¬ 


ized to receive It Is delivery to the corporation, and his 
acceptance is the corporation’s. The grantor must take 
positive action Indicating an intention to relinquish con¬ 
trol over the Instrument. 

The delivery of a deed to an agent of the corpo¬ 
ration who is duly authorized to receive it is a de¬ 
livery to the corporation, and his acceptance thereof 
is the acceptance of the corporation such a de¬ 
livery takes effect free from any condition sought 
to be imposed on the agent by the grantor.^® It is 
not necessary that the board of directors hold a for¬ 
mal meeting for the purpose."^® However, to place 
the instrument of conveyance beyond the grantor's 
power to reclaim it, some positive action must be 
taken by him, indicating an intention to part with 
the possession of, and control over, the instru¬ 
ment.*^^ 

Delivery in escroiu. The rules with respect to 
delivery of a deed in escrow apply to the delivery 
of instruments to corporations.^® 

§ 1094. — Title or Interest Conveyed 

The nature of an estate acquired by a corporation 
through a conveyance usually depends on the parties’ 
intent, to be ascertained from all the language used. 
To effectuate such intent, a conveyance of one type may 
be construed as a conveyance of another, provided it 
contains sufficient words. Public grants are construed 
so as to uphold them. If possible. 

The nature of the estate acquired by a corpora¬ 
tion through a conveyance usually depends on the 
intent of the parties,''® to be ascertained from the 
language used in the instrument of conveyance.®® 


69. Mass—Boston v. Sear.s, 22 Tick. 
122 . 

N.J.—Chancel lor v. Bell, 17 A. 681. 

45 NJ.Eq. 528, 541 
14a C.J. p 619 note 20. 

70 . N.H.—Wilcox V. Wheeler, 47 N. 
H. 488. 

XrfiAd for bridere 

N.H.—Wilcox V. Wheeler, supra. 

71. U.S.—St. Clnir County Turnp 
Co. V. Illinois, 111., 96 U.S. 63, 24 L. 
Ed. €61. 

I4a C.J. p 619 note 19. 

72. Vt.—Caledonia County Grammar 
School V. Burl. 11 Vt. 632. 

73. Minn.—Minneapolis Threshlnp 
Mach. Co. V. Jones, 103 N.W. 1017, 
96 Minn. 127. 

14a C.J. p 619 note 26. 

74. Cal.—J. R. Oarrett Co. v. States. 
34 P.2d 474, supplemented 44 P.2d 
538, 8 Cal.2d 370. 

14a C.J. p 520 note 30. 

78. Cal.—J. R. Garrett Co. v. Slates, 
supra. 

78. Mo.—Hall v. Farmers', etc., 
Bank, 46 S.W. 1000. 146 Mo. 418. 
14a C.J. p 620 note 81. 


77. Ill.—Taylor v. Seller, 65 N K. 
433. 199 111. 665, aftirming 100 III 
App. 643. 

Otteor as ffraator 

Thus, execution of deed by prantor 
to corporation and delivery thereof, 
to himself, as offleer of corporation, 
without knowledKc of any other 
stockholder, is not sufficient delivery, 
in absence of a resolution or some 
authorization of directors of corpora¬ 
tion accepting a conveyance, and 
such deed cannot take effect as trans¬ 
fer of title to corporation; this is 
true even thouirh corporation has 
possession of land after date of deed. 
—Taylor v. Seiler, supra. 

78. U.S.—^Pawling v. U. S., Ky., 4 
Cranch 219, 2 Ij.Ed. 601. 

14a C J. p 620 note 40. 

Failure to procure directors’ slgua- 
tures 

Where lease was executed on be¬ 
half of corporation as lessee, signed 
by some of its directors, and left 
with third person to procure signa¬ 
tures of others, and then to be de¬ 
livered to town clerk, it did not to-ke 
effect until so signed by other direc¬ 
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tors.—Whilford v. Laidler, 94 N.Y. 
145, 46 Am.K. 131. 

79. Pa.—Lcazure v. Hillegas. 7 Serg. 
& R. 313. 

Estate of inberitanoe held convey¬ 
ed if grantor had such estate to con¬ 
vey.—Asheville Div No. 16 S T. 
v. Aston, 92 N.C. 578. 

Where fratsmal society conveyed 

its building to corporation organized 
by It, distributed shares of stock 
among society’s members, and there¬ 
after recognized corporation’s title by 
paying rent, corporation acquired ab¬ 
solute title to building.—Trustees of 
Onalaska Camp No. 418, M. W A. 
v. Onalaska Modern Woodmen Hall 
Ass’n. 192 N.W. 33, 179 Wis. 486. 

80. N.Y.—Nicoll v. New York, etc., 
R. Co., 12 N.Y. 121, 128. 

Pa.—Thompson v. Swoope, 24 Pa. 474. 
14a C.J. p 520 note 43. 

Conditions precedent or subsequent 

Whether grant is on conditions 
precedent or conditions subsequent 
depends on language used. 

U.S—Stuart v. Easton. Pa., 18 S.Ct 
660, 170 U.S. 383, 42 L.Ed. 1078. 
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In determining the quality of the estate conveyed, 
the provisions of the entire instrument of convey¬ 
ance, including both the premises and the haben¬ 
dum, should be taken into consideration.*^ 

In order to carry the intent of the grantor into 
effect, a conveyance of one type may be construed 
to operate as a conveyance of another type, provid¬ 
ed it contains sufficient words; however, the courts 
will not construe a conveyance of one species to op¬ 
erate as a conveyance of another species, where 
such construction would destroy the intent of the 
parties.*^ A court of equity will require a high 
degree of proof before it will declare the intent of 
the parties to be other than the language of the con¬ 
veyance purports, as by declaring a deed absolute 
on its face to be a mortgage.** A conveyance in¬ 
sufficient to vest legal title in a corporation may op¬ 
erate to vest equitable title therein.*^ 

Grants from public source. The extent of a grant 
from a public source likewise usually depends on 
the language used.*® Thus, a grant unlimited as 
to duration, by a state, of a right to use certain 
public property in carrying on the corporate busi¬ 
ness, subject to the compliance by the corporation 
with conditions imposed in the grant, has been held 


to vest in the corporation, after it complied with the 
conditions, a perpetual interest in such property; a 
condition in the grant that permission of some in¬ 
ferior public agency be first obtained did not make 
the corporation's title subject to the control of such 
inferior agency, but on such permission being given, 
the condition was fulfilled and the title of the cor¬ 
poration was complete.** A public grant will be 
construed in a manner which will uphold rather 
than defeat the grant ;*7 thus, in case of uncertain¬ 
ty as to the interest in property acquired by a cor¬ 
poration, the courts will presume‘it was intended to 
convey to the corporation an interest which it was, 
rather than one it was not, lawfully empowered to 
take.** A legislative grant expressed in language 
capable of being interpreted as a present grant has 
been interpreted as only a promise to grant, where 
the given right is with reference to what docs not at 
that time exist.** 

Unrecorded encumbrances. Where encumbranc¬ 
es on titles arc required to be recorded, a corpora¬ 
tion's title to property conveyed to it by the record 
owner is not affected by encumbrances which, al¬ 
though known to the corporation’s president, are 
not of record.** 


2 , Tbaksfkk and Conveyance in General 


§ 1095. Capacity to Convey 

a. In general 

b. As against stockholders 

c. As against creditors 

d. Sales for future delivery 

e. Particular kinds of property 

f. Particular interests 

g. To whom conveyance may be made 

h. Limitations on, or prohibition of, 

alienation 


a. In General 

Except In to far as It Is restrained by statute, Its 
charter, or public policy, a corporation has the same 
powers as a natural person to dispose of Its property, 
if for a legitimate corporate purpose. 

Except in so far as it is restrained by statute, b} 
its charter, or public policy, a corporation has, as 
an incident to the ownership of property, the .same 
powers as a natural person to dispose of or alienate 
the same,*^ provided it does so for a legitimate cor- 


N.T.—Nicoll V. New York, etc., R. 
Co., 12 N.Y. 121. 

Permanent right of way for rail¬ 
road held acquired.—Grady v. Bor¬ 
den Brick & Tile Co., 154 S.E. 834, 
11)9 N.C. 611. 

81. Vt.—Halifax Cong. Soc. v. Stark. 
34 Vt. 243. 

88. Pa.—Leazuro v. Hillcgas, 7 Serg. 
& R. 313. 

14a C.J. p 620 note 49. 

83. Minn.—Minneapolis Threshing 

Mach. Co. V. Jones, 103 N.W. 1017, 
95 Minn. 127. 

14a C.J. p 621 notes 50, 51. 

84. U.S.—Royal Ins. Co. v. Bailey. 
C.C.A.Ky., 36 F.2d 916. 

Equitable title in property conveyed 
to officer see supra subdivision b 
of this section. 


85. N.Y.—Matter of Consolidated 
Gas Co., 106 N.Y.S. 407, 66 Misc. 49. 
affirmed 108 N.Y.S. 823, 124 App. 
Blv. 401. 

14a C.J. p 521 note 62. 

86. N.Y.—Mattor of Consolidated 
Gas Co., supra. 

14a C.J. p 521 note 54. 

87. III.—People v. Economy Light, 
etc., Co., 89 N.E. 760, 241 Ill. 290, 
error dismissed 34 S.Ct. 973, 234 U. 
S. 497. 58 L.Ed. 1429. 

14a C.J. p 521 note 55. 

88. N.C.—Beasley v. Aberdeen, etc., 
R. Co., 69 S.E. 60, 145 N.C. 272. 

89. Pa.—^North Branch l*asB. R. Co. 
V. City Pass. R. Co., 38 Pa. 361. 

14a C.J. p 621 note 58. 

9a La.—Tharp v. Richardson, 166 
So. 239, 179 La. 829. 
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91. Ark.— J. H. Phipps Lumber Co. 
V. Phipps. 3 S.W.2d 685, 176 Ark 
642. 

Cal.—In re Laurel Hill Cemetery 
A.s.s'n, 238 P. 732, 733, 73 Cal.App. 
193, citing Corpus Juris. 

Ga.—Biggs V. McBrayer, 162 S.E. 787, 
174 Ga 244. 

Neb.—l*rice v. Fraser, 231 N W. 18. 
119 Neb 806. 

N.C.—Carolina Conch Co v. Hariness, 
152 S.E. 489, 198 N.C. 524. 

Pa.—Ringler v. Atlas Portland Ce¬ 
ment Co., 161 A. 816, 301 Pa. 176— 
O'Neill V. Finnesey, 149 A. 103. 299 
Pa. 97—Wolf V. Excelsior Auto¬ 
matic Scale & Supply Co., 113 A. 
569, 270 Pa. 647. 

Tex.—Rogers-Hill & Co. v. San An¬ 
tonio Hotel Co., Com.App., 23 S.W. 
2d 329, 330, quoting Corpus Juris, 
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porate purpose.** The power to alienate its prop¬ 
erty is not aflfected by an extension of the term of 
a corporate charter, even where accompanied by a 
change of the corporate name,** nor by acts of its 
members in excess of the proceedings necessary to 
carry out or procure the extension;*^ and a corpo¬ 
ration which has not been dissolved according to 
law may make a valid conveyance, notwithstanding 
the fact that it has ceased to do business.*^ 

The cases announcing the rule first above stated 
arc in the absence of an express grant of power 
based variously on the theories: That corporations 
have the absolute right of disposal or jus disponendi 
over their property ;*® that they have the power to 
dispose of their property as an incident of owner¬ 


ship ;*7 that if a corporation has power to acquire 
property of any nature it necessarily has the power 
to dispose of such property in any manner for the 
purpose of converting it into money to be used for 
its corporate purposes.*® Thus, power to sell has 
been held incident to the right to pay debts,*® and 
this is especially true where circumstances have 
arisen which might lead to an involuntary sale un¬ 
der legal process, or pursuant to the exercise of a 
power of sale provided for on a default.^ It has 
also been held incident to the right to deal with the 
proceeds of the property,* and incident to the pow¬ 
er of the corporation to make contracts and acquire 
and transfer property.® 

Limitations on the power of a corporation to 


and reversinat Clv.App., 7 S.W.2d 
601. 

Wi».—Trust<»e« of Onalaska Camp 
No. 418. M. W. A.. V. Onalaska 
Modorn Woodmen Hall Aaa*n, 192 
N W. 32. 179 W>a. 486. 

14a C..T. p 621 note 62. 

Da jura or da facto corporation 

(1) Except as against state, it is 
immaterial whether corporation 
which undertakes to convey title to 
land.s is de Jure or de facto corpo¬ 
ration. since its conveyances are 
binding as aitainst all the rest of the 
world--Cotton v. White, 199 S W. 
116, 131 Ark. 273. 

(2) Powers. riKhts, and liabilities 
of de facto corporations g:enerally see 
supra S 96. 

Pnbllc oorporatloas may convey 
their property which is not held un¬ 
der any particular trust 
N Y —Killers County P. Ins. Co v 
Stevens. 5 N.E 353, 101 NY. 411. 
Ohio —Reynolds v. Stark County, 6 
Ohio 204. 

14a C .1 p 522 note 81. 

Unproductive property 

Where entire capital of corporation 
consists of unproductive property, 
and Income which stockholders are to 
receive from their interest in corpo¬ 
ration depends on use of such prop¬ 
erty, corporation has power to sell it 
—Iiupee v. IJoston Water Power Co.. 
114 Mass. 37- 14a C.J. p 622 note 74. 
Assifi^nment for benefit of creditors 
see infra 4$ 1400-1423. 
Conveyances to hinder, delay, or de¬ 
fraud creditors see infra 1377- 
1382. 

Preferring creditors see Infra ifi 
1383-1399. 

92. Mont.—Hanrahan v. Andersen, 
90 P.2d 494. 500. citing Corpus Ju¬ 
ris. 

14a C.J. p 622 note 63. 

Apart from unanimous action of 
stockholders 

While, under general rule, corpo¬ 
ration may, by unanimous action of 


all its stockholders, dispose of its 
property as it pleases so long as it 
is not against public policy, aside 
from this the corporation is bound by 
Its articles of incorporation, and au¬ 
thority must be found therein for its 
action, either expressly stated or 
properly inferred from general pow¬ 
ers conferred.—Jesse V. Four-Wheel 
Drive Auto Co.. 189 N.W. 276, 177 
Wis. 627. 

Power rests on ohartsr 

The right of corporation to sell 
realty does not rest on by-law, but 
must be included in certificate of in¬ 
corporation, and although corpora¬ 
tion was naiAed a realty company. H 
had no implied power to sell or buy 
real property—N. A. Berwin & Co. 
V. Hewitt Realty Co.. 191 N.Y.S 817, 
199 App Div. 453. 

Transfers held intra vires 

(1) Where corporation’s certificate 
of incorporation declared its corpo¬ 
rate objects and business to be man¬ 
ufacture and sale and dealing in 
steel sheets and all by-products re¬ 
sulting from manufacture thereof, 
sale of not only steel sheets, but also 
scrap, a by-product of manufacture 
of steel sheets, being fulfillment of 
one of prime purposes of corpora¬ 
tion, was intra vires.—Eastern Roll¬ 
ing Mill Co V. Michlovitz, 145 A. 378, 
157 Md. 51. 

(2) Where it was customary for 
gin operators to take cotton seed 
from farmers in exchange for serv¬ 
ices and to pay them difference be¬ 
tween value of seed and amount 
charged for services, and where it 
was essential to secure business so 
to arrange with farmers, a contract 
to sell seed by a corporation engaged 
in the business of operating gins, 
was not ultra vires, corporation hav¬ 
ing the right to accept seed for its 
toll charges, and therefore having 
the right to sell the same.—Sealy 
Oil Mill & Mfg. Co. V. Bishop Mfg. 
Co., Com.App., 236 S.W. 850, revers¬ 
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ing. Bishop Mfg. Co. v. Sealy Oil Mill 
& Mfg Co.. Civ.App., 220 S.W. 203. 
Transfer held ultra vires 

Where corporation was organized 
for purpose of purchasing and sell¬ 
ing goods, wares, and merchandise, 
execution by it of contract to ex¬ 
change its product for that of an¬ 
other mercantile establishment, 
which latter product was entirely 
and wholly foreign to business being 
transacted by said corporation, did 
not constitute a sale of merchandise 
within its corporate powers, and was 
ultra vires.—Passmore v. Dallas Dis¬ 
tributing Co., Tex.Civ.App.. 1 S.W. 2d 
666 . 

93. La.—Palfrey v. Relief of Jewish 
Widows’ Relief, etc., Assoc., 34 So. 
600, 110 La. 452 

94L La.—Palfrey v. Relief of Jew¬ 
ish Widows’ Relief, etc., Assoc., 
supra. 

95. N.Y.—Heald v Marden, etc., Co . 
Inc., 172 N.Y.S. 25. 

Wash —Lincoln v. Kuskokwlm Pish¬ 
ing & Transportation Co.. 203 P. 
62. 118 Wash. 137. 

96. Ala.—Maben v Gulf Coke, etc.. 
Co., 55 So. 607, 173 Ala. 259, 35 L 

R. A.,N.S.. 396. 

14a C J. p 522 note 64. 

97. Kan.—State v. Western Irr. 
Canal Co., 19 P. 349, 40 Kan. 96. 
100, 10 Am.S.R. 166. 

14a C.J. p 522 note 65. 

98. Pa.—Prenatt v. Messenger 
Printing Co.. 41 Pa.Co. 49. 

14a C.J. p 522 note 68. 

99. Mo.—Bowman v. Anderson, 186 

S. W. 1012, 268 Mo. 1 
14a C.J. p 522 note 69. 

1. Cal.—Miners* Ditch Co. v. Zeller- 
bach, 37 Cal 543. 99 Am D. 30. 

8. U.S.—Sargent Land Co. v. Von 
Baumbach, D.C.Minn., 207 K. 423. 
affirmed 219 F. 31. 134 C.C.A. 649. 
14a C.J. p 622 note 72. 

3. Iowa.—Buell v. Buckingham, 16 
> Iowa 284, 86 Am.D. il6. 
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alienate its property are discussed in subdivision g 
of this section infra. 

Express Grants of Power, By statute or charter 
provision, corporations are usually given express 
power to convey, and dispose of their property.^ 
The power is usually contained in general acts of 
incorporation, and in the absence of a plain relin¬ 
quishment thereof in the articles of incorporation, 
either by express language or by reason of the na¬ 
ture of the business to be conducted, the power will 
be inherent in every corporation formed under such 
a general law.® Courts arc liberal in their con¬ 
struction of enabling statutes dealing with the 
rights of corporations to dispose of their property 
so that the power is not limited in such a way as 
to hinder the corporation in the carrying on of its 
business.^ However, unless a statute is enacted for 
the express or implied purpose of granting or lim¬ 
iting the powers of a corporation over its property, 
it has no effect on the capacity of corporations to 
deal with their property.^ 

Conveyance or transfer in payment of debts. Pri¬ 
vate corporations of all kinds may always convey 
their property in payment of debts lawfully con¬ 
tracted.* 

Unnecessary property. A corporation may sell 
any property not reasonably necessary to enable it 
to transact its business.^ 


b. As against Stoekbolders 

A corporation may convoy Ita property free from any 
fntereata or rlghta of etockholdere. 

A corporation may convey its property free from 
any interests or rights of a stockholder, because the 
title to corporate property is in the corporation and 
not in its stockholders.Thus, a corporation may 
properly transfer a portion of its property to a new 
corporation formed by its stockholders, and a tort 
committed by the servants of the new corporation 
in the use of the property will create no liability on 
the part of the old corporation.^^ The interest of 
stockholders in corporate property generally is dis¬ 
cussed in §§ 512-517 supra. 

c. As against Creditors 

A solvent corporation holds Its property free from the 
touch of Its general creditors and, subject to certain 
qualifications, may dispose of it as It pleases. 

A corporation while solvent^* and a going con¬ 
cern^* holds its property like an individual, free 
from the touch of its general creditors,!^ and, in 
the absence of fraud on creditors,^® or a lien held 
by a creditor covering corporate property,i® it 
may, with the consent of its stockholders and di- 
rectors,^^ dispose of its property as it deems best, 
subject to the provisions of its charter and those 
other restraints on the conveyance of property 
which the law imposes alike on corporations and in- 


4. Mich—^Volgrt v. Remick, 244 N. 
W. 446, 260 Mich. 198, certiorari 
denied 63 S.Ct. 787, 289 U.S. 766, 
77 L.Ed. 1600. 

14a C.J. p 523 note 8^. 

5. Wash—Tacoma Hotel v. Morri¬ 
son & Co.. 74 P.2d 1003. 193 Wash. 
134—Milton V. Crawford. 118 P. 
32, 65 Wash. 145, 151. 

14a C.J. p 523 note 87. 

6. N.Y.--Central Gold Min. Co. v. 
Platt. 3 Daly 263. 

Utah.—Beggs v. Myton Canal, etc.. 

Co.. 179 P. 984. 

14a C.J. p 523 note 88. 

7. U.S.—Pennsylvania R. Co. v. St. 
Uouia. etc., R. Co., Ind., 6 S.Ct. 
1094, 118 U.S. 290, 30 L Ed. 83. 

14a C.J. p 523 note 89. 

8. Mont.—Hanrahan v. Andersen, 90 
P.2d 494, 500. citing Corptui Juris. 

14a C.J. p 523 note 82. 

9. Ga.—Biggs v. McBrayer, 162 S. 
E. 787. 174 Ga. 244. 

Bsul property 

Where corporation licensed to deal 
in petroleum products, after acquir¬ 
ing real property for purpose of con¬ 
structing and maintaining retail gas¬ 
oline service station thereon, decid¬ 
ed that it did not require all of prop¬ 
erty for its needs in that regard, it 
not only could sell land not reason¬ 
ably necessary to enable It to trans¬ 


act its business, but it was its duty 
under law so to do.—West Suburban 
Mortgage Co, v. George C. Peterson 
Co., 275 in.App. 487. 

10. La.—Goodwin v. Bodcaw Lum¬ 
ber Co.. 34 So. 74. 109 La. 1050, 

Utah.—Hearst v. Putnam Min. Co., 77 
P. 753, 28 Utah 184, 192, 107 Am. 
S.R. 698, 66 L.R.A. 784. 

14a C.J. p 523 note 90. 

At oommoa law corporation, in 
proper pursuit of its business, and 
within purposes of its creation, could 
sell its assets even against dissent 
of minority or perhaps majority of 
its stockholders.—^Wortman v. Luna 
Park Amusement Co., 201 P. 570, 61 
Mont. 89. 

11. La.—Goodwin v. Bodcaw Lum¬ 
ber Co.. 34 So. 74, 109 La. 1050. 

12. Ind.—Thorp v. Ogle Coal Co.. 
153 N.R. 423, 426, 90 Ind.App. 508, 
citing Oorpas Juris. 

14a C.J. p 623 note 93. p 884 note 20. 

13. Ind.—Thorp v. Ogle Coal Co., 
153 N.E. 423, 426, 90 Ind.App. 508. 

14a C J. P 623 note 94. 

14. U.S.—Ft. Worth v. New York 
Nat. l*ark Bank, Tex., 261 F. 817. 

14a C.J. p 623 note 95. 

IB. Colo.—Pueblo Foundry A Ma¬ 
chine Co. V. Lannon, 187 P. 1081, 
68 Colo. 181. 


Olft not ooustruotlvely fraudulsnt 

A gift or voluntary transfer of 
corporate property by corporation is 
not constructively fraudulent as to 
subsequent creditors, and. if corpo¬ 
ration is solvent and reserves prop¬ 
erty clearly and beyond'doubt suf¬ 
ficient to pay its existing indebted¬ 
ness, such gift or voluntary transfer 
IS not constructively fraudulent as 
to existing creditors.—MacQuecn v. 
Dollar Sav. Bank Co., 15 N K 2d 529, 
133 Ohio St. 679. 117 A.L.R. 1258. 

X6. U.S.—Bluir V. St. Louis, etc., R. 
Co., C.C.MO.. 22 F. 36. 

17. U S.—Sweet v. Lang. C.C. A. 
Minn., 14 F.2d 762, affirming. D 
C, 14 F.2d 758. 

Pa.—Oliver v. Safe Deposit & Title 
Guaranty Co., 178 A. 281, 315 Pa. 
552. 

Tex.—Tweedie Footwear Corporation 
V. Fonville, Clv.App., 116 S.W.2d 
421, error refused. 

FurohaM of InsuruBoo, paymout of 
promlums 

U.S.—Sweet v. Lang, C.C.A.Minn., 14 
F.‘2d 762, affirming, .D.C., 14 F.2d 
758. 

N.Y.—Little v. Garabrant, 36 N.Y.S. 
689. 90 Hun 404. 

Tex.—Tweedie Footwear Corporation 
V. Fonville, Clv.App., 116 S.W.2d 
421, error refused. 
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dividuals.^* The simple existence of a debt does 
not put it out of the corporation's power to sell or 
dispose of its property in an ordinary, fair, busi¬ 
ness way.i® In order to render a corporate con¬ 
veyance subject to objection on the part of a cred¬ 
itor, the conveyance must be fraudulent, or made 
with intent to hinder and delay creditors.^® Gen¬ 
erally, only those creditors have a standing to ques- 
tion a disposition of corporate assets who had a 
right to resort to the fund in satisfaction of their 
claims at the time the disposition was made.^^ 

d. Sales for Future Delivery 

A corporation may generally tell property to be de¬ 
livered In the future, provided the aale la bona fide and 
not a wagering contract. 

Corporations may sell properly to be delivered in 
the futurc,22 provided such sale is bona fide and 
not a wagering contract,^® even though the corpo¬ 
ration did not at the time the sale was made pos¬ 
sess the goods to be delivered, if it has the present 
means of producing the article to be sold, and even 
though it may be necessary at the commencement 
of deliveries to purchase a portion of the goods 
from other parties.24 While it has been held that 
a corporation may contract to sell goods for future 
delivery, even though the corporation docs not at 
the time the sale was made possess the means of 
producing the goods,^® it has, on the other hand, 
been held that, if a corporation has no present or 


prospective means of producing the article sold, 
but intended from the outset to go into the market 
to purchase the commodity, the sale might be ultra 
vires.26 

e. Particular Kinds of Property 

A corporation may transfer Its intangible property 
and choses In action as well as its tangible property. 

A corporation may not only sell its tangible prop¬ 
erty but also intangible property held by it.27 In 
the absence of express restrictions, a corporation 
having received bills of exchange, promissory notes, 
bonds, or other choses in action, in the course of 
its business, has as an incident of ownership the 
right to negotiate or transfer them, provided it does 
so for a legitimate corporate purpose.^® Thus, il 
may sell a debt due to one of its debtors*® and its 
interest in any security given as collateral to secure 
the payment of the debt.*® A corporation may as- 
sigpi a mortgage held by it.*^ The corporation can¬ 
not sell stock owned by its stockholders.** 

f. Particular Interests 

The power to alienate the corporate property In¬ 
cludes, In general, the power to dispose of any Interest 
therein. 

The power of a corporation to dispose of its 
property includes in general the power to dispose 
of any interest in the same.** So, a corporation 
may grant a privilege or concession in connection 


18. Ind —Thorp ▼. Oslo Coal Co. 
153 K.n 423. 426. 90 Ind.App. 508. 
citinp? Corpna Juris. 

N.Y.—Frc-d S. James & Co. v. Roaala 
Iijf*. C» of America. 221 N.Y.S. 73.9, 
220 App.Dlv. 404, affirmed 160 N.K. 
364, 247 N.Y, 262, rearifument de¬ 
nied 162 N.E. 602. 248 N.Y. 503. 
14a C.J. p 523 note 96. p 884 note 22. 

19. Ill.—Reed v. Bradley, 17 Ill. 821, 
326. 

14a C.J. p 524 note 98. 

20. U.S.—Blair y. St. Louis, etc., R. 
Co., C.C Mo.. 22 P. 36. 

14a C.J. p 524 note 99. 

Convoyancea to hinder, delay, or de¬ 
fraud creditors see infra fif 1377- 
1382. 

81. La.—Goodwin v. Bodcaw Lum¬ 
ber Co., 84 So. 74, 109 La. 1050. 
Wla.—Marvin v. Anderaon, 87 N.W. 
226. Ill Wis. 887. 

88. Ark.—Walnut Ridge Mercantile 
Co. V. Cohn. 96 S.W. 418, 79 Ark. 
838. 

14a C.J. p 624 note 8. 

83. Ala.—Marengo Abstract Co. v. 
Hooper, 66 Bo. 680, 174 Ala. 497. 

Preauiaptloa m to legality 

A Bale of goods to be delivered in 
the future la presumed to be legal 
engagement to deliver goods in kind 


and not wagering contract. In ab¬ 
sence of anything in agrcomenl 
evincing contrary intention.—Maren¬ 
go Abstract Co. v. Hooper, supra— 
14a C.J. p 524 note 9. 

Sale of yooxly output 
Under statute providing that cor¬ 
porations have power to sell such 
personalty as their purposes may re¬ 
quire, company chartered to do cot¬ 
ton oil business, while it had no pow¬ 
er to buy and sell "lintcrs” on specu¬ 
lation, had power to estimate year's 
output of 'linters,'* estimate being 
reasonable and in good faith, apd to 
contract to sell output on such esti¬ 
mate, being bound to deliver number 
of bales estimated.—Taylor Cotton 
Oil Co. V. Early-Foster Co., Tex.CIv. 
App., 204 S.W. 1179, dismissed for 
want of Jurisdiction. 

84. U.S.—Young v. United Zinc Cos., 
Mass., 198 r. 693. 117 C.C.A, SOI, 
affirming 194 F. 461. 

14a C.J. p 624 note 6. 

85. Ala.—^Marengo Abstract Co. v. 
Hooper, 56 So. 680. 174 Ala. 497. 

14a C.J. p 524 note 7. 

86. U.S.—Young v. United Zinc Cos.. 
Mass., 198 F. 693. 117 C.C.A. 301. 

87. Ala.—Collier y. Alexander, 38 
So. 244, 142 Ala. 422. 
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Ind.—Hardy v. Merriw’eathcr, 14 Ind. 
203. 

88. U s. —Mississippi Planters' Bank 
V. Shaip, Miss., 6 How. 301, 12 L. 
Ed 447. 

14a C.J. p 524 note 11. 

29. Ala.—Collier v. Alexander, 88 
So. 244, 142 Ala. 422. 

30l Ala.—Collier v. Alexander, 88 
Se. 244, 142 Ala. 422 
14a C.J. p 524 note 13. 

31. Wyo.—Matthews v. Nefsy, 81 P. 

305, 13 Wyo. 458. 110 Am.S.R. 1020. 
14a C.J. p 524 note 14. 

38. Ill.—Meridian Amusement Co. 
of Illinois v. Home Theater Co.. 
215 111.App. 479. 

33. N.Y.—Barry v. Merchants' Exch. 
Co.. 1 Sandf.Ch. 280. 

Sesidue of estate remaining after 
corporate term 

Corporations whose duration is 
limited may dispose of estate in 
property acquired by them and which 
extends beyond term of their dura¬ 
tion.—In re Buffalo. 99 N E. 850. 206 
N.Y. 819, modifying 132 N.Y.S. 926, 
148 App.Dlv. 384—14a C.J. p 625 note 
19. 
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with its property, such as the right to maintain 
amusement places on its amusement grounds 
and a corporation, unless expressly prohibited, has 
power to let or lease property which it may other¬ 
wise dispose of.^^ 

Joint usage. In the absence of an express or 
implied prohibition or an opposing public policy, a 
corporation may allow another corporation or per¬ 
son to use its property jointly with it, where it is 
not thereby prevented from performing the purposes 
for which it was formed.*® The general course of 
legislation in a state may even show a policy which 
encourages a joint use of property by certain class¬ 
es of corporations, when the same is not injurious 
to the public right but where a corporation has 
only a limited easement over a portion of the pub¬ 
lic highways, such as a right of way for a railroad, 
it cannot impose a greater burden on the property 
by permitting the joint use thereof by another cor¬ 
poration.** 

Easements, A corporation may grant an ease¬ 
ment, if the grant, under the particular circum¬ 
stances, is not inconsistent with its objects,** even 
though the easement may be for the purpose of car¬ 
rying on a business which the corporation making 
the grant has no power to engage in.^® Cori>ora- 
tions engaged in the public service cannot, however, 
grant easements which will interfere with the car¬ 
rying on of their business,^! or which will be 
against public policy or a violation of a statutory 
limitation.^* 

Transfer as collateral security. Corporations 
may generally transfer bonds, notes, and other 
choses in action as collateral security for a debt 
lawfully contracted.^* 

g. To Whom Oonveyance May Be Made 

The conveyance by the corporation may be to any 


pereon, natural or artificial, capable ef aequirine prop* 
erty. 

If a corporation can convey at all, it can convey 
to any person natural or artificial, capable of ac¬ 
quiring the property.^* A corporation, in the ab¬ 
sence of express restriction, has power to transfer 
its property in good faith to another corporation, al¬ 
though the latter has the same directors and stock¬ 
holders, where such action does not constitute a 
fraud on its creditors.^® Even though there may 
be a question as to title vesting in a corporate gran¬ 
tee because of incapacity to take, the corporation 
may be devested of title to the property attempted 
to be conveyed.^® Thus, where a corporation at¬ 
tempted to transfer certain of its property to a cor¬ 
poration not properly organized, it was held that 
the title to the property if not vested in the grantee 
vested in the promoters for individual members of 
the grantee corporation.^^ 

h. Limitations on, or Prohibition of. Alienation 

(1) In general 

(2) Restrictions applicable to individuals 

(3) Property subject to special limita¬ 

tions or trusts 

(4) Contracts limiting alienation 

(5) Monopolies or restraints of trade 

(6) Requirement of consent of stock¬ 

holders or of court 

(7) Indirect transfers 

(8) Construction of limitations 

(9) Presumptions and notice 

(1) In General 

The corporation !■ bound by express restrictions on 
Its power to alienate contained in applicable statutory 
or charter provisions as well as by implied restrictions 
imposed by its nature and the purposes for which It Is 
created. 


34k Mich.—Higrhland Park Assoc, v. 
Boseker, 185 N.W. lOS, 169 Mich. 
4. 

35. U.S.—New York Mall, etc., 

Tranap. Co. v. Anderson, N.Y., 234 
F. 590. 148 CCA. 356. 

14a C.J. p 625 note 18. 

36. U.S.—Union Par. R. Co. v. Chi¬ 

cago, etc., R Co, Neb, 51 F. 309, 
2 C.C.A. 174, affirming 47 P. 15, and 
affirmed 16 SCI 1113, 163 U.S. 

664. 41 L.Ed. 265. 

37. N.Y.—Prospect Park, etc., R. 
Co. v. Brooklyn, etc., R Co., 32 N. 

' Y.S. 857, 84 Hun 516. 

14a C.J. P 625 note 21 

38. N.J.—Benton v. Elizabeth. 39 A. 
683, 906, 61 NJT.Law 411, affirmed 
40 A. 1132, 61 N.J.Iiaw 698. 

14a C.J. p 626 note 22. 


39. Tex.—Knowles v. Northern Tex¬ 
as Traction Co., Civ.App., 121 S.W”. 
232. 

14a C.T. p 625 note 23. 

40. N.J.--'Benton v. Elizabeth, 39 A. 
683, 906, 61 N.J.Uaw 411, affirmed 
40 A. 1132, 61 N.J.Uaw 693. 

41. Md.—8app V. Northern Cent. R. 
Co., 51 Md. 115. 

43. Ohio.—Ohio, etc., R. Co. v. In¬ 
dianapolis. etc., R. Co., 3 Ohio Dec., 
Reprint, 458, 5 Am.l...Reg.,N.S., 733. 

43. WIs.—Uncas Nat. Bank v. Rlth, 
23 WIs. 339. 

14a C.J. p 626 note 27. 

44. Cal.—Miners' Ditch Co. v. Zeller- 
bach, 37 Cal. 543, 99 Am.D. 30. 

Purchase of corporate property by 
stockholder, see supra 5 489; by 
officer or director, supra f 775. 
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46. Cal.—^Atkinson v. Western Dev. 
Syndicate, 160 P. 360, 170 Cal. 503. 
ZB, aUchigani under a statute ex¬ 
pressly so providing, any corporation 
formed under any genera] law of 
such state may. at any general or 
special meeting, of its stockholders. 
With the consent of three fourths of 
its capital stock, sell and convey any 
portion of its real property or fran¬ 
chises to any other corporation form¬ 
ed under the same or any similar law 
for corporate' purposes of same char¬ 
acter.—Voigt V Remlck, 244 N.W. 
446, 260 Mich. 198, certiorari denied 
63 S.Ct. 787. 289 U.S. 766. 77 L.Ed. 
1500. 

46. La.—Goodwin v. Bodcaw Lumber 
Co., 34 So. 74. 109 La. 1050. 

47. La.—Goodwin v. Bodcaw Lum¬ 
ber Go., supra. 
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The power of a corporation to dispose of its 
property is* frequently limited or restricted by ex¬ 
press charter or statutory provisions which arc 
binding on it and may not be dispensed with.^^ 
Where the limits of the power are clearly express¬ 
ed, the power can only lawfully be exercised within 
the limits permitted;^® and where the power is 
ancillary to the main purposes of the corporation, it 
will cease to exist when the main purposes cease 
to exist by operation of law.BO 

Implied limitations. To the general rule author¬ 
izing free alienation of its property by a corpora¬ 
tion, there arc many exceptions, arising from the 
nature of particular corporations, the purposes for 
w'hich they are created, and the duties and liabili¬ 
ties imposed on them by their charters.®^ A corpo¬ 
ration cannot convey, lease, or otherwise dispose 
of its property if the terms of its charter or the 
duties imposed on it are such as impliedly to pro¬ 
hibit such transfer.®^ A corporation cannot apply 
its funds or convey its property in an unauthorized 
business, or for any purpose that is foreign to the 
business for which it was created.®^ A coriioratioii 
may not sell, lease, or otherwise dispose of, its 
property for the individual benefit of an officer or 
stockholder, as distinct from a benefit to the corpo¬ 
ration,®< nor when a disposition of its property is 
opposed to the spirit of a contract or charter obli¬ 
gation.®® 


(2) Restrictions Applicable to Individuals 

A corporate conveyance will be void If under the 
oircumatancea a almilar conveyance by an Individual 
would be. 

A conveyance by a corporation will be void if 
under the circumstances a similar conveyance by 
an individual would be.®® Thus, a corporation may 
not, any more than an individual, dispose of its 
property to the prejudice of its creditors.®*^ In the 
absence of an express grant of power, a corpora¬ 
tion has no authority to dispose of its property in 
any manner prohibited by the general law or which 
may be illegal or against public policy.®® 

(3) Property Subject to Special Limitations 

or Trusts 

Property acquired by a corporation subject to limita¬ 
tions, or on a specified trust, cannot be diverted from 
the use and trust for which It was conveyed. 

When property is acquired by a corporation, not 
absolutely but subject to limitations, or on a speci¬ 
fied trust, it cannot be diverted from the use and 
trust for which it was conveyed.®® This rule is 
more particularly applicable to corporations organ¬ 
ized for religious and charitable purposes, as hos¬ 
pitals and colleges or other educational corpora¬ 
tions,®® 

(4) Contracts Limiting Alienation 

A corporation's right to dispose of Its property may 
be limited by contract, provided such iimitation does not 
affect public rights or Impair the corporation’s ability 
to accomplish its purposes. 


4a U.S.—Edward Hines Western 

Tine Co. v. First Nat. Bank, C.C. 
A Ill, 61 F.2d 50.1, affirming. DC., 
1 F Siipp. 650. 

N.J.—(ri’upe V. Kudisill, 136 A 911, 
101 N.J.Eq. 145. 

N.Y.—In re Drosnes, 176 N.Y.S. 628, 
187 AppDiv. 425. 

14a C J. p 526 note 36. 

Beclaratory of common law 

Such restrictions are sometimes 
merely declaratory of the common 
law.—Barry v. Merchants' Exch. Co., 
1 SandfCh, N.Y.. 280. 

Power of corporation to Impose ra- 
Btriotions 

Corporations may, in their charter, 
constitution, or by-luw's, provide safe- 
Kuards. restrictions, and limitations 
on sales and conveyances in addition 
to those provided by state constitu¬ 
tion or statute, unless they are re¬ 
strained therein or thereby from so 
doing; and when such additional re¬ 
strictions are so imposed they be¬ 
come part of contract entered into 
by stockholders among themselves, 
and are as binding inter sese as 
laws of state.—Grupe v. Rudisill, 136 
A. 911, 101 N.J.Eq. 146. 


49. Ga,—Upson County R. Co. v. 
Sharman, 37 Oa. 644. 

Coavsyaaos limited to particular 
class of grantees 

Ga.—Upson County R. Co. v. Shar- 
nian, 37 Ga. 644. 

14a C.J. p 526 note 37. 

BelUag seoaritiSB of aaothsr corpo¬ 
ration 

Under statute giving corporation 
no power to buy and sell property 
save limited power to purchase and 
dispose of such property as may be 
necessary to carry into effect objects 
oi incorporation, a corporation or¬ 
ganized to engage in general lumber 
business could buy and sell securities 
of other corporations only to extent 
neces.sary to enable it to carry into 
effect objects of incorporation.—Ed¬ 
ward Hines Western Pine Co. v. First 
Nat. Bank, C.C.A.Hl.. 61 F.2d 603, 
affirming, D.C., 1 F.Supp. 560. 

50. I’a.—Hall v. City Park Brewing 
Co., 143 A. 682, 294 Pa. 127. 

51. Ala.—Maben v. Gulf Coke, etc., 
Co., 55 So. 607, 173 Ala. 269, 35 L. 
R.A,N.S., 396. 

52. U.S —Blair v. SI. Louis, etc.. R. 
Co., C.C.MO.. 22 F. 36. 
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53. Mo.—Bowman v. Anderson. 186 
S.W. 1012, 268 Mo. ] 

14a C ,T. p 626 note 46 

54. Minn —Minneapolis Threshing 
Much. Co. V. Junes. 103 N.W. 1017, 
95 Minn. 127. 

55. Mich.—Hillsdale College v. Ride¬ 
out, 46 N.W. 373. 82 Mich. 94. 

14a C J. p 526 note 49. 

5a Mich.—Kendall v. Bishop, 43 N. 
W. 645, 76 Mich. 634. 

57. Utah.—Cooper v Utah Light, 
etc., Co., 102 P. 202. 36 Utah 670, 
591, 136 Am.S.R. 1075. 

14a C.J. p 526 note 51. 

Conveyances to hinder, delay, or de¬ 
fraud creditors see infra §8 1377- 
1382.' 

Preferring creditors see infra SS 1383- 
1399. 

sa N.C.—State v. Krebs, 64 N.C. 604 

14a C.J. p 526 note 53. 

59. Mass.—Merrimac River Lock.**, 
etc.. Proprietors v Nashua, etc., R. 
Co.. 104 Mass. 1. 

14a C.J. p 626 note 55. 

ea Iowa.—McBride v. Porter, 17 
Iowa 203. 
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The right of a corporation to dispose of its prop¬ 
erty may be limited by contract, when such limi¬ 
tation does not affect the rights of the public or im¬ 
pair the ability of the corporation to accomplish the 
purposes for which it was created.®^ 

(5) Monopolies or Restraints of Trade 

While a tale although It may have a tendency to 
aeelst the purchaeer In acquiring a monopoly, la not 
neceetarily ultra virea a vendor corporation, a convey¬ 
ance executed in furtherance of a mutual plan to create 
a monopoly la void. 

If the transfer of the property of a corporation 
is entirely separate and indeiiendent of an intention 
by the directors of the purchasing corporation to 
create a monopoly in restraint of trade, ®2 a sale 
which may assist the purchaser in acquiring a 
monopoly will not be ultra vires the vendor corpo¬ 
ration. The fact that the directors of the vendee 
corporation knew that the purposes of the vendor 
was to create a monopoly will not affect the power 
to sell, and in the absence of proof that there was 
a fraud on the rights of stockholders, or that the 
transfer was beyond the powers of the corporation, 
the courts will not interfere with the discretion of 
the directors in the sale of corporate property on 
the ground that it may tend to create a monopoly.®® 
Where, however, the conveyance shows on its face 
that it is executed in furtherance of a plan to cre¬ 
ate a monopoly and unlawfully restrain trade, to 
which plan the vendor corporation is a party, the 
conveyance will be declared void.®^ 


(6) Requirement of Consent of Stockholders 

or of Court 

Tha content of ttoekholdorc It not, at a rule, nocoa¬ 
tary to a ditpotal of corporato property In tho ordinary 
courto of bualneta; ttatuto In aomo caaot, howovor, re¬ 
quire ou6h content or content of a tpecifled court to art 
alienation of realty. 

Statutes are common which require the consent 
of a certain proportion of the stockholders to a dis¬ 
position of corporate property.®® Generally, how¬ 
ever, the consent of stockholders is not required to 
ordinary sales by a corporation made in the ordi¬ 
nary course of business.®® 

By some statutes, certain classes of corporations 
cannot alienate their lands without the consent of 
the court.® 7 

(7) ' Indirect Transfers 

A corporation cannot transfer Its property Indirectly 
when not authorized to do eo directly. 

A corporation prohibited from disposing of its 
property may not do so indirectly through the me¬ 
dium of an agent.®® An unauthorized transfer at¬ 
tempted to be made by indirect methods will be as 
ineffectual as a direct transfer.®® 

(8) Construction of Limitations 

In general, limitations on the power of the corpora¬ 
tion wilt not be extended beyond their express or Im¬ 
plied Intent, as, for example, In the case of statutes re¬ 
quiring the consent of stockholders. 

An express restriction on a corporation's power 
to transfer its property will not be extended to 
transfers not falling within its intent;*^® and unless 
the transaction comes within the express or implied 


61> Ky.—Kentucky Unlv. v. White, 
10 Ky.Op. 89. 

ea. S.D.—Public Opinion Pub. Co. v. 
Ransom. 148 N.W. 838. 84 S.D. 381, 
Ann.Cas.l917A 1010. 

14a C.J. p 627 note 60. 

63. U.S.—Metcalf v. American 
School-Furniture Co., C.C.N.T.. 122 
F. 116. 

e4b Okl.—^Anderson v. Shawnee Com¬ 
press Co.. 87 P. 315. 17 Okl. 231. 15 
Li.R.A. 846. affirmed 28 S.Ct. 572. 
209 U.S. 423. 62 L.Ed. 866. 

66 . Cal.—Johnson v. California Lus- 
tral Co.. 59 P. 595. 127 Cal. 283— 
MeShane v. Carter. 22 P. 178, 80 
Cal. 310. 

Monprofit corporation 
Pa.—^Neth v. St. John's Reformed 
Church of Hcmpfield Tp., 6 A.2d 
421. 

Bcasonablcncsa 

A statute requiring authority for 
sale of business corporation's prop¬ 
erty to be granted by stockholders 


whose Interest in property was meas¬ 
ured by amount of investment that 
stockholders had severally made and 
whose power over corporation’s prop¬ 
erty was measured by such invest¬ 
ment was reasonable and not arbi¬ 
trary,—Chamber of Commerce of Hot 
Springs V. Barton. 112 S.W.2d 619, 
195 Ark. 274. 

Sale of corporate property as be¬ 
tween majority and minority stock¬ 
holders see supra 8 516. 

66, N.T.—Keating v, Coleman, 218 
N.T.S. 213. 214 App.Div. 668. 
Creation of lien 

Where buying and selling oil prop¬ 
erty was ordinary business of cor¬ 
poration, it was not necessary to se¬ 
cure consent by holders of three 
fourths of capital stock, under Ky. 
St. fi 883bl, to a contract creating 
a lien on corporation's property as 
security for purchase of oil and gas 
lease.—^Frick & Liindsay Co. v. Beard, 
277 S.W. 836, 211 Ky. 536. 

■als of chain store 
A sale of one store by directors 

654 


of Delaware corporation incorporated 
for operation of chain of retail 
stores, and authorized to buy. ex¬ 
change, sell, lease, or assign its real 
estate, was in ordinary course of 
business, was not prohibited by Del¬ 
aware Corporation Law § 64a, and 
was intra vires.—^Wattley v. National 
Drug Stores Corporation, 204 N.Y.S. 
254. 122 Mlsc. 633, affirmed 204 N.Y.S. 
956, 206 App.Div. 836. 

67. N.Y.—Yorkville Square Club v. 
Lichtenberger. 260 N.Y.S. 571, 140 
Misc. 848. 

14a C.J. p 626 note 43. 

68, U.S.—Cox V. Gould, C.C.N.Y., 6 
F.Ca8.No.3.301. 4 Blatchf. 341. 

14a C.J. p 527 note 72. 

66 , U.S.—^Earle v. Seattle, etc., R. 

Co.. C.C.Wash.. 66 F. 909. 

Ky.—Kentucky Unlv. v. White, 10 
Ky.Op. 89. 

70k Ill.—Douglas V. Union Mut. L. 

Ins. Co., 20 N.B. 61, 127 111. 101. 
14a C.J. o 626 note 88. 
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language of the limitation, a corporation need not 
comply with the requirements of a statutory or 
charter limitation prescribing formalities to be per¬ 
formed in order to make a valid disposition of its 
propcrtyJi A statutory prohibition against a trans¬ 
fer of property to certain grantees, or in a cer¬ 
tain manner will not necessarily be construed as 
a grant of power in other instances, especially when 
such a disposition would be against a public policy 
or would interfere with the carrying on of the cor¬ 
porate business.'^2 However, under a statute mak¬ 
ing void transfers of corporate property beyond a 
certain limited amount, without complying with cer¬ 
tain prescribed formalities, a transfer by the cor¬ 
poration, as a part of one transaction, of a number 
of pieces of property aggregating an amount be¬ 
yond that limited, will be held a violation of the 

statuteJ3 

Statutes requiring consent. While some statutes 
requiring the consent of a certain proportion of the 
stockholders or a resolution of the board of di¬ 
rectors to authorize a disposition of corporate prop¬ 
erty have been construed to be intended for the 
benefit of the stockholders only,*^^ it has been held 
under other statutes that a failure to obtain the 
consent requisite may be urged by anyone interest¬ 
ed in the titled® Such a statute will ordinarily be 
construed so as to impose no greater limitation 
on the power of the corporation to convey than is 
clearly expressed,*^® and if the spirit of the statute 
IS complied with, a mere formality may be dis¬ 
pensed with.(.ieneral authority, regularly given 
by stockholders of the corporation to its officers, to 


act in the sale of its property and convey the same 
accordingly in the transaction of corporate busi¬ 
ness will satisfy such a statute ;78 and a general 
resolution may be passed covering proposed trans¬ 
actions of the character contemplated by the stat¬ 
ute, which may be sufficient without, and make un¬ 
necessary, a new resolution giving the required con¬ 
sent to each separate transaction.79 

Under a statute prohibiting a certain type of cor¬ 
poration from selling its lands without leave of 
court, the power of the court is to ratify or veto 
the proposed sale, and it cannot direct a sale against 
the will of the corporation. Where the contract of 
sale is entered into without the consent of the court 
and does not provide that consent shall be obtained, 
such condition will be implied. While the applica¬ 
tion for leave is usually made without notice, the 
court must in the exercise of its power and discre¬ 
tion determine whether the sale is for the best in¬ 
terest of the corporation and its members. The re¬ 
fusal to grant leave where the required facts arc 
shown constitutes an abuse of discretion. The stat¬ 
utory proceeding is not the exclusive judicial test 
of whether a contract by such a corporation is en¬ 
forceable, however, since the legality of the pro¬ 
posed sale and whether or not it is for the best in¬ 
terest of the corporation and its members may be 
tried and determined in an appropriate action.*® 
A statute requiring leave of court for the sale of 
real estate held in trust by a corporation has no 
application to a conveyance of lands not impressed 
with a trust.*^ 


71. W.Va.—Doopwater Council v. | 
Rrnick, D3 S K. 552, 69 W.Va 343. 

14a C.J. p 53S note 74. 

72. Tex—East Ijine, etc, R. Co. v. 
State, 12 S.W. 690, 75 Tex 434. 

73. N.Y.—Atkinson v. Rochester 
Pnntinj? Co, 43 Hun 167, aflinned 
21 N.K. 178. 114 N.Y. 168. 

74. U S.—(Ireene v. Reconstruction 
Finance Corporation, C C. A.Mass., 
100 F.2d 34. 

14a C.J. p 527 note 67. 

Corporation and atocUioldora 

Utah.—Boston Acme Mines Develop¬ 
ment Co. V. Clawson. 240 P. 166, 
66 Utah 103. 

Corporation, stookholdors, and orod- 
Itora 

N.Y.—-Blwell V. PodKe, 33 Barb. 336. 

■ 73 . Cal.—Pekin Min., etc., Co. v. 
Kennedy, 22 P. 679, 81 Cal. 356— 
MeShane v. Carter, 22 P. 178, 80 
Cal. 310. 

Mo.—Atlantic, etc., R. Co. v. Bt. Lou¬ 
is, 66 Mo. 228. 

14a C.J. p 627 note 68. 

73. Ohio. — ^Painter v. Brainard-Cedar 


Realty Co., 163 N.E. 67. 29 Ohio 

App. 123. 

14a C.J. p 627 note 69. 

Contract for salo 

ITnder statute providingr that stock 
corporation, with consent of holders 
of record of two thirds of its out¬ 
standing shares entitled to vote 
thereon, may sell and convey its 
property, and that before such sale 
shall be made such consent shall be 
obtained at meeting of stockholders 
called pursuant to statute, a con¬ 
tract for sale of real property, en¬ 
tered into before obtaininfir stockhold¬ 
ers’ consent, is not invalid, since 
such contract is not a sale within 
meaning of statute.—Neponslt Hold- 
InciT Corporation v. Ansorge, 214 N.Y. 
S. 91, 216 App.Dlv. 371. 

Xilmltatlon to solo of all property 
and fraaohiSM 

A statute requirinK corporation, 
which is selling the whole of its 
property and franchises, to secure 
consent of certain proportion of Its 
stockholders applies only where prop¬ 
erty and franchises are sold and does 
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not apply to airreement to sell par¬ 
ticular piece of real estate owned 
by corporation.—University of Ten¬ 
nessee v. Memphis Ho.* 3 pital College 
Bldfir Co., 6 Tenn.App. 131. 

77. W.Va —Kennedy v. Merchants', 
etc, Bank, 68 SE 32, 67 W.Va. 
475. 

14a C J. p 627 note 70. 

78. Wis.—Marvin v. Anderson, 87 
N.W. 226, 111 Wis. 387. 

79. N.Y.—El well v. Dodge, 33 Barb. 
336. 

14a C.J. p 628 note 76. 

80. N.Y.—Yorkville Square Club v. 
Liichtenberger, 250 N Y.S. 571,. 140 
Misc. 348. 

81. T’a.—Florence Crittenton Circle 
of Wilkes-Barre, Pennsylvania, v. 
Kotuna, 32 Dist. & Co. 413. 

bands not Improsssd with trust 
Real estate not dedicated to char¬ 
itable use, but acquired by nonprofit 
corporation under its corporate pow¬ 
ers and for its charter purposes, is 
not impressed with a trust within 
meaning of statute requiring court 
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(9) Presumptions and Notice 

On* dealing with the corporation In good faith and 
without notice may presume that formalities prescribed 
for the conveyance of Its property have been complied 
with. 

Although a person dealing with the corporation 
is presumed to know the extent of the corporate 
powers, he has the right to presume that the cor¬ 
poration is conducting its business in accordance 
with the law, and that it has taken the formalities 
necessary to be taken in order that its business 
transactions may come within the limitations im¬ 
posed by statute,*2 and, therefore, a person dealing 
with a corporation may rely on the due execution 
of an instrument of conveyance of property a 
transfer of which requires certain formalities to be 
taken in order to make it valid, and will not be re¬ 
quired to determine at his peril whether or not the 
corporation has complied with required formali¬ 
ties. *3 The signatures of the proper officers, the 
affixing of the corporate seal, and the proper cer¬ 
tificate of acknowledgment showing that the exe¬ 
cution was properly authorized by the body of the 
corporation having authority to comply with the re¬ 
quirements of the statute will be prima facie proof 
of the compliance with the requirements of the stat¬ 
ute.*^ Some limiting statutes exclude from their 
operation transactions made in good faith by per¬ 
sons dealing with the corporation without notice 
that it exceeded its authority, and a transaction 
coming within the exception would be free from 
the limitations of the statute. Under some statutes, 
in order to avoid the exception as to innocent pur¬ 
chasers for value, it must be proved affirmatively 
that the formalities required have not been taken, 
and that the person dealing with the corporation 
has notice of the defect, or facts from which notice 
is necessarily inferable must be proved.*^ Under 
other circumstances, it has been held that when it 


has been proved that a transfer of property was 
made in violation of the statute, in order to take 
advantage of an exception in favor of bona hde 
holders for value, it is necessary that the person 
claiming to be a bona fide holder should prove that 
he is such; there will be no presumption in his fa¬ 
vor.** 

§ 1096. Mode of Alienation 

a. In general 

b. Gifts 

a. In General 

A corporation having power to dispose of Its prop¬ 
erty may do so in any lawful manner, and may dedicate 
its property to public use under express or implied 
authority. 

A corporation having power to disjwsc of its 
property may do so in any lawful manner.*"^ Thus, 
it may sell it at public auction when it is unable to 
procure a purchaser at private sale, provided the 
sale is made fairly and honestly.** 

Dedication to public use. While it is not ultra 
vires for a corporation owning real property to ded¬ 
icate part of it in a proper case for a public use, as 
for a public highway, provided the dedication is 
not inconsistent with its charter or the purposes of 
its creation,*® a dedication cannot be made by a cor¬ 
poration not having express or implied authority to 
dedicate its property.®® 

b. Gifts 

Ac a general rule, unless a corporation Is created for 
the purpose, It Is not within Its power to give away Its 
property. The general rule does not apply, however, 
where no objection Is made by stockholders or creditors, 
or where the gift tends substantially to promote a cor¬ 
porate end. 

As a general rule, unless a corporation is created 
for the purpose, as in the case of charitable corpo- 


approval for transfer of real estate 
lifld by corporation subject to trust 
of any description whatever.—Flor¬ 
ence Crittenton Circle of Wilkes- 
Barre. Pennsylvania, v. Kotuna, su¬ 
pra. 

82. N.Y.—Akin v. Blanchard, 82 
Barb. 627. 

14a C.J. p 528 note 78. 

83. N.T.—Johnson v. Bush, 8 Barb. 
Ch. 207. 

84. N.T.—Johnson v. Bush, supra. 
Bxecutlon. delivery, and record of 

corporate cbnveyances see Infi’a I 
1100. 

88. N.Y.—Osrden v. Raymond, 18 N. 
Y.Super. 16—Ogden v. Raymond, 1 
Keyes 42. 

14a C.J. p 628 note 81. 


88. N.Y—Houghton v. McAullff, 2 
Abb.Dec. 409, 26 How.Pr. 270. 

14a C.J. p 528 note 83. 

Xnaoosnt buyer from purohassr of 
property unlawfully sold at public 
auction, acquired no title, but was 
entitled to return of amount paid.— 
BLaszubowskl v. Buffalo Telegram 
Corporation, 227 N.Y.S. 436, 131 Mlsc. 
563. 

87. Or.—Patterson v. Portland 
Smelting Works. 56 P. 407, 36 Or. 
96. 

Vadsr statute providing that cor¬ 
poration may dispose of Its property 
by sale, lease, exchange or otherwise, 
a sale, lease, or exchange Is not only 
method by which corporation may 
dispose of Its property, since words 
**or otherwise" contemplate and in- 

6S6 


dude some other or further disposi¬ 
tion.—First Nat. Bank v. Paramount 
Transit Co., 33 P.2d 300, 139 Kan. 
808. 

88. Or.—Patterson v. Portland 

Smelting Works, 56 P. 407, 35 Or. 
96. 

14a C.J. p 628 note 86. 

Bale of ohureh pew 
Md.—Stoddert v. Port Tobacco Par¬ 
ish. 2 Gill & J. 227. 

88. Conn.—Green v. Canaan, 29 

Conn. 157. 

14a C.J. p 530 note 1. 

90, Ill.—Stacy v. Glen Ellyn Hotel, 
etc., Co., 79 N.E. 133, 223 Ill. 546. 
8 L..R.A..N.S.. 966. 

La.—Uichardson v. Liberty Oil Co., 
78 So. 326. 143 La. 130. 

14a C.J. p 630 note 2. 
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rations, it is not within its power to make a gift 
of its property, however worthy of encouragement 
or aid the object of the gift may be. This would 
generally be in violation of the rights of stockhold¬ 
ers or members not consent!ng.^i The general rule 
does not apply, however, where no objection is 
made by stockholders or creditors, and a corpora¬ 
tion may make a gift of its property with the con¬ 
sent of its stockholders good as against all except 
existing creditors at the time the gift is madc.^3 
Moreover, a corporation may dispose of its prop¬ 
erty without receiving any direct consideration 
therefor, when such disposition tends to promote a 
corf)orate end in a substantial, not in a remote and 
fanciful, sense and a gift is also a proper exer¬ 
cise of the power to alienate its property when the 
direct and proximate tendency of the gift is to ben¬ 
efit the remaining property or enhance its value.®® 
Thus, a gift of a sample of its product, whereby it 
is likely that the reputation of the products will re¬ 
ceive wider currency and its sale he increa.sed, will 
he a proper use of corporate property.®® Ifowever, 
although a benefit may result to the corporation, it 
has no power to give away its property when the 
purpose of such gift is unlawful, as payments made 
for expenses of lobbying a bill through the legisla¬ 
ture;®*^ nor will a gift of corporate property be 
sustained where the property is impressed with a 


trust to be used in some particular manner.®® 

§ 1097. Contracts of Sale 

a. In general 

b. Terms of contract 

a. In Gkneral 

In connection with the power to alienate Iti prop¬ 
erty, a corporation may enter into a valid contract for 
its alienation, ahd the conaideratlon may be executory. 

In the absence of express or implied restrictions 
imposed by its charter, or by statute, or public pol¬ 
icy, a coqioration has, as is discussed supra § 1095, 
the same powers as a natural person to dispose of 
or alienate its property, provided it does so for a 
legitimate corporate purpose, and where a corpora¬ 
tion makes a valid contract for the sale of a por¬ 
tion of its property such contract will be enforced 
by the courts.®® A corporation cannot, however, re¬ 
cover for a buyer’s refusal to consummate a con¬ 
tract of sale where it fails to comply with material 
provisions as to the performance of the contract.^ 
The form, requisites, and validity of sales and as¬ 
signments by a corporation are discussed infra § 
1240. 

The consideration may be sufficient although it 
rests in part on the faith that executory conditions 
will be kept and performed by the promisor.® 


91. Ija.—Southern Hide Co v Best, 
141 So. 449. 174 La 74S. 

Mont.—llanrahan v. Andersen, 90 P. 
2d 494. 

14a C..T p 629 note 87. 

Where there Is no espeotatlon of 
pecuniary benefits, corporation not 
created for charitable purposes may 
not make a gift of its property — 
McLaughlin v. Corcoran, 89 r.2<l 697. 
104 Mont 590—14a C.J. p 529 note 95. 
Salary for past ssrviots 

In the absence of benefit to be de¬ 
rived by corporation, trustees of cor¬ 
poration have no power to contract 
to pay retiring officer of company a 
salary for life In consideration of 
past services rendered by him.— 
Beers v. New York L. Ins. Co., 20 N. 
Y.S 788. 66 Hun 76. 

Transfsr of Insnranos 

Corporation's consent to have cred¬ 
itor substituted for itself as benefl- 
clary under policy was ultra vires, 
If intended as gift.—^Wolter v. John¬ 
ston. C.C.A.Pa., 34 F.2d 698, 68 A.L.R. 
1112, certiorari denied Johnston v. 
Wolter, 60 S.Ct. 153, 280 U.S. 606. 
74 L.l!:(l. 660. 

92. La.—Southern Hide Co. v Best, 
141 So. 449, 174 La. 748. 

3>isposlng of propsrty for bsnsfit of 
one stookholdsr 

Where no objection is made either 

19 C.J.S.-42 


l»y its stockholders or creditors, it 
has been held that portion of proper¬ 
ty of solvent corporation may be 
disposed of for benefit of one of 
stockholders—Southern Hide Co. v. 
Be.sl. 141 So. 449. 452. 174 La. 748. 
quoting Corpus Xnrls —14a C J. p 630 
mite 99. 

93. Mont.—McLaughlin v. Corcoran, 
69 P.2d 697. 104 Mont 590. 

94. D C.—Corning Glass Works v 
Lucas, 37 F 2d 798, 69 App.D C. 
168, 68 A.L.U 736, certiorari denied 
60 set. 348, 281 US. 742. 74 L.Kd. 
155 

14a C.J. p 629 notes 88, 69* 
FnmlBhlng labor to officers 

A corporation has the right to fur¬ 
nish company labor to officers and 
directors, without charge, or as addi¬ 
tional compensation or salary.— 
American Mut. Liability Ins. Co. v 
Lemming, 196 S E. 312. 57 Ga.App 
338. reversed on other grounds, Sup.. 
200 S.E. 141. 

95. Kan.—^Whetstone v. Ottawa 
Untv., 13 Kan. 320. 

14a C.J. p 529 note 92. 

Statutory power to contribute to 
olvlo enterprise includes contribution 
to building of hotel to upbuild busi¬ 
ness interests of citixens.— A. J. An¬ 
derson Co. V. Citixens' Hotel Co., Tex. 
Civ.App., 8 S.W.2d 702, error refused. 
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96. N.y.—Stelnway v. Steinway, 40 
N.Y S. 718, 17 Misc. 43. 

14a C.J. p 629 note 93. 

97. Mont.—McConnell v. Combina¬ 
tion Min., etc., Co., 76 P. 194, 30 
Mont. 239. 104 Am.S.R. 70.3, 79 P. 
248. 31 Mont. 663. 

14a C.J. p 529 note 97. 

98. VI.—Stevens v. Willard, 43 Vt. 
692. 

14u C.J. p 530 note 98. 

99. N.y —Dobbins v. Pratt Chuck 
Co., 151 N.E. 146, 242 N.Y. 106, 
reversing 206 N.Y.S. 5, 210 App. 
Div. 278. 

Va.—Legrand v. Hamden Sidney Col¬ 
lege, 5 Miinf. 324. 19 Va. 324. 

14a C.J. p 530 notes 4, 6. 

Transfer of all property see Infra SS 
1102-1103. 

X. Pailnre to deliver bill of sale 

Seller of restaurant, with fixtures, 
etc., under contract requiring deliv¬ 
ery of bill of sale on certain date, 
could not recover for buyer’s refusal 
to consummate sale, on seller’s of¬ 
fer of slock of its corporation as a 
performance of contract, the offer to 
transfer stock being a breach of sell¬ 
er's contract to deliver bill of sale. 
—L. R. Lunch & Restaurant Co. v. 
Zusman, 182 N.Y.S. 878. 

8L Wash.—Logie v. Mother Lode 
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While it has been held that a corporation may 
properly contract to sell property without the use 
of its seal,3 the contrary is true under a statute re¬ 
quiring every deed or other instrument affecting 
real estate executed by a corporation to be attested 
with the corporate seal attached.^ 

b. Terms of Contract 

In the absence of expreas reatrlctlona, a corporation 
having the power to aell or contract for the sale of Its 
property has the power to agree to any terms that are 
necessary or usual to effect such purpose. 

Whenever a corporation has the power to sell or 
contract for the sale of its property, real or per¬ 
sonal, it has as an incident thereto, in the absence 
of express restrictions, the power to agree to any 
terms and adopt any means that arc necessary or 
usual to effect such purpose.® It may agree to any 
conditions that are not forbidden by law, with re¬ 
spect to the price, time of payment, delivery,® and 
any other terms or conditions which may be rea¬ 
sonable or necessary.*^ It may also contract as to 
the payment of commissions in connection with a 
disposition of its property which it is authorized to 
make.® 

§ 1098. Conveyances by Corporation 

While a corporation may make every kind of deed 
It muat convey Its property by some method or means 
recognized by law. The transfer of realty may be regu* 
lated by the law of the state wherein It Is situated. 


A corporation is capable of making every species 
of deed,® and must convey its real property by some 
method recognized by law for the conveyance or 
disposition of real estate.^® A mere resolution au¬ 
thorizing a conveyance will not have the effect of a 
formal conveyance.^i Where an officer of a corpo¬ 
ration holds legal title to property purchased with 
corporate funds, it has been held that the equitable 
title of the corporation may pass to him on a settle¬ 
ment between him and the corporation without a 
formal conveyance or writing.^* 

Law governing. The manner in which real es¬ 
tate may be transferred by a corporation is a mat¬ 
ter of regulation which is within the power of the 
state in which such real estate is situated.^® 

§ 1099. - Form and Requisites 

a. In general 

b. Recitals of authority 

a. In General 

A corporate conveyance mutt appear to be the act 
of the corporation, but It will not be invalidated by a 
misnomer if the identity of the grantor ai the corporation 
Intended Is established. The description of property Is 
sufficient If by the facts contained or referred to It can be 
shown to apply to a particular piece of property. 

In order to pass the title of the corporation, the 
convcy^ince must appear to be the act of the corpo¬ 
ration. The title of the corporation will not pass 
under a deed executed by the stockholders as 


Copper Mines Co of Alaska, 179 P. 
835, 106 Wash. 208. 

3. N.Y.—Beth Elohim Conx. v. 
Brooklyn Cent. Presb. Church, 10 
Abb.rr.,N.S., 484. 

14a C.J. p 536 note 11. 

4. Okl.—Downing v. Youngr Men's 
Christian Aas’n of U. of Okl., 61 
P.2d 869, 178 Okl. 292—Bentley et 
al. V. Zelma Oil Co., 184 P. 131, 76 
Okl. 116. 

5. Mass.—^Dupee v. Boston Water 
Power Co., 114 Mass. 37, 43. 

14a C.J. p 530 note 7. 

Bole on oondltlon sttbsaanent 
Mich.—Wellman Pipe Line Co. v. Mil¬ 
ler, 286 N.W. 109, 288 Mich. 637. 

6l Mass.—^Dupee v. Boston Water 
Power Co., 114 Mass. 37. 

N.Y.—Sistare v. Best, 88 N.Y. 627. 
14a C.J. p 630 note 8. 

7. Tex.—Pierpont Mfg. Co. v. Good¬ 
man Produce Co., Civ.App., 60 S. 
W. 347. 

14a C.J. p 630 note 9. 

Bsstralaijur pnroluMsv la dealiar 
with property 

(1) A corporation under authoriza¬ 
tion of its charter may pass by-law 


contalnlniir restrictions as to use of 
premises conveyed by it and insert 
covenant in deed merely bindintir 
xrantee in ercneral terms to abide by 
by-laws.—Heyniger v. Levinsohn, 102 
A. 631, 88 N.J.Ea. 341, affirming: 101 
A, 189, 87 N.J.Eq. 471. 

(2) A corporation may make a 
binding: contract with those to whom 
it transfers its property, as to its 
use or the regulation thereof. 

Mich.—His:h]and Park Assoc, v. Bo- 

seker, 136 N.W. 106, 169 Mich. 4. 
N J.—Stockton v. American Tobacco 

Co., 36 A. 971, 66 N.J.Eq. 362. 

14a C.J. p 531 note 12. 

(3) Thus, allhougrh an agreement 
among corporations controlling out¬ 
put of article may be illegal as in 
restraint of trade, agreement under 
which a single corporation sells its 
product only to those who will han¬ 
dle its goods to exclusion of goods 
of other manufacturers, will not be 
illegal and ultra vires.—Stockton v. 
American Tobacco Co., supra—14a C. 
J. p 631 note 13. 

(4) Capacity to convey In further¬ 
ance of plan to create monopoly see 
supra i 1096 h (6). 
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8> Neb.—Barber v. Stromberg-Carl- 
son Tel. Mfg. Co., 116 N W. 157, 81 
Neb. 617, 129 Am.S.R. 703, 18 L.R. 
A.,N.S., 680. 

14a C.J. p 530 note 10. 

9. Ala.—Mobile, etc., R. Co. v. Tal- 
man, 15 Ala. 472. 

10. Cal.—Fudickar v. East Riverside 
Irr. Dist., 41 P. 1024, 109 Cal. 29, 
39. 

Va.—Barksdale v. Finney, 14 Gratt. 
338, 56 Va. 338. 

14a C.J. p 531 note 16. 

11. Mich.—Kushler v. Weber, 148 
N.W. 418, 182 Mich. 224. 

14a C.J. p 631 note 17. 

13. Tex.—Tern pel v. Dodge, 31 S.W. 
686, 11 Tex.CIv.App. 42. 

13. U.S.—Williams v. Gaylord, Cal., 
102 F. 372, 42 C.C.A. 401, affirmed 
22 S.Ct. 798, 186 U.S. 167, 46 L.Ed. 
1102. 

14a C.J. p 623 note 83. 

Idaho.—^Price Produce A Com¬ 
mission Co. v. Intermountain Ass’n 
of Credit Men, 268 P. 864. 857, 48 
Idaho 640, citing Oorpns JUxlm. 

14a C.J. p 681 note 20. 
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such,i® except perhaps in equity,although the in¬ 
dividuals composing the corporation may covenant 
that the corporation shall do certain acts, in which 
case they will be personally liable on such cove¬ 
nant nor will it pass by the deed of the direc¬ 
tors,^* nor of the officers.^® Where authority is ex¬ 
pressly given to the individual trustees to acquire 
and convey the property, the conveyance should be 
made in the names of the trustees.^* It need not 
be stated in terms that the grantor is a corporation 
if the corporation grantor is designated by name 
and the corporate seal is affixed .21 Where the 
name of the corporation is signed to the deed as 
grantor, if, in the premises it is preceded by the 
words “the president, directors, etc., of,” it will, 
nevertheless, be regarded as the deed of the corpo- 
ralion.22 A conveyance by an individual in his 
own name may be upheld as his conveyance and 
effective to convey the corporate property if he is 
placed in a position by the corporation where he 
can dispose of its property. Thus, where a corpo¬ 
ration under its corporate seal conferred on an at¬ 
torney in fact the power to deal with its property 
as he saw fit, and he executed a mortgage thereon, 
in his own name and with his own seal, it was held 
to be a good execution of his authority, not as be¬ 
ing an instrument executed by the corporation, but 
as the deed of the agent as a natural person.-* 

Misnomer. A grant or conveyance by a corpora¬ 
tion will not be invalidated by a misnomer of the 
corporation of its identity as the corporation in¬ 
tended is established,*^ 

Description of property. The description in a 
corporate deed is sufficient, if, with the aid of ap¬ 
propriate evidence of facts therein referred to, it 
can be shown to apply to a particular piece of prop- 
erty.25 


b. Eedtals of Authority 

In the absence of a contrary charter or' statutory 
provision, a corporate conveyance generaliy need not 
show on Its face, or recite, the authority for Its execu¬ 
tion. 

While recitals in conveyances showing the au¬ 
thority under which they arc executed are some¬ 
times very useful,*® and under some statutes are re¬ 
quired,**^ generally, in the absence of a contrary 
statute or charter provision the conveyance need 
not show on its face, or recite, the authority for its 
execution** or of the persons purporting to act for 
the corporation.*® Moreover, even though a statute 
requires that deeds executed under a power contain 
a recital of the power under which they are exe¬ 
cuted, this will not extend to corporate deeds and 
require the recital of a vote of the corporation un¬ 
less corporate deeds are expressly included in the 
statute.*® 

§ 1100. -Execution, Delivery, and Record 

a. Execution generally 

b. Authority to execute 

c. Seal 

d. Acknowledgment and attestation 

e. Record 

a. Execution Generally 

In the absence of statute making other requirements, 
while the deed of a corporation is properly executed in 
the name of the corporation, it is ordinarily regarded as 
sufficient that It appear in the body of the instrument 
that the corporation Is the grantor and that the deed be 
signed by the proper officer or officers with their official 
titles. Execution in compliance with statutory require¬ 
ments is sufficient and in some Instances Is made man¬ 
datory. A defectively executed conveyance cannot be 
ratified with the effect of cutting off intervening rights. 

The deed of a corporation is properly, and by 
some authorities is required to be, executed in the 


15. Conn.—Morgan v. Signi, 167 A 
412, 413, 114 Conn. 39. citing Corptui 
Jnrie. 

14a C.J. p 531 note 21. 

la Md.—Swift V. Smith. 6 A. 534, 
65 Md. 428. 57 Am.R. 336. 

17. Mass.—^Tlleston v. Newell, 13 
Mass. 406. 

la Or.—Eagle Woolen Mllle Co. v. 

Monteilh. 2 Or. 277. 
la Neb.—Zoller v. Ide, 1 Neb. 439. 
Or.—Eagle Woolen Mills Co. v. Mon- 
telth, 2 Or. 277. 

14a C.J. p 531 note 26. 
aa N.Y.—De Zeng v. Beekman. 2 
Hill 489. 

14a C.J. p 531 note 26. 

21. Cal. 1 —Colton Land, etc.. Co. v. 
SwarU. 33 P. 878, 99 Cal. 278. 


22. N.C.~Shaffer v. Hahn, 16 S.E. 
1033, 111 N.C. 1. 

23. U.S.—First Nat. Bank v. Salem 
Capitol Flour-Mills Co., C.C.Or., 
39 F. 89. 

24. Mo.—De Marla A Janssen, Inc. 
V. Uaum, 227 Mo.App. 212, 52 S.W. 
2d 418, 420, citing Oorpiie Jnrie— 
Barlow v. Shawnee Inv. Co., App., 
48 S.W.2d 35, 43, quoting Oorpne 
Juris. 

14 C.J. p 324 notes 45, 47. 

Corporation snttolently named 

there is enough expressed to 
show that there is such an artificial 
being and to distinguish it from all 
others, the corporation is sufficient¬ 
ly named, although there is a varia¬ 
tion of the Word and syllables.''— 
Seaboard Commercial Corporation v. 
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Leventhal. 178 A. 922, 923, citing 
Corpus Juris. 

25. Ala—Lodge v. Wllkerson, 51 So. 

609, 165 Ala. 302, 303. 

11a C.J. p 532 note 36. 

28. Cal.—Fudickar v. East Riverside 
Irr. Dist., 41 P. 1024, 109 Cal. 29. 
14a C.J. p 532 note 34. 

27. VI.—^Warner v. Mower, 11 Vt. 
385. 

28. Tex.—Magee v. Paul. Civ.App., 
159 S.W. 325. 

14a C.J. p 532 note 31. 

29. Vt.—^Deerfield Lumber Co. v. Ly- 
I man. 94 A. 837. 89 Vt. 201, 209. 

114a C.J. p 532 note 32. 

•30. Vt.—Hilliard v. Burlington Shoe 
Co.. 66 A. 283, 76 Vt. 67. 

14a C.J. p 632 note 83. 
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name of the corporation by the officer or agent, 
but there is a tendency on the part of some au¬ 
thorities to disregard formality where it is clearly 
apparent that the act is intended to be done as the 
act of the corporation.32 So, where it appears in 
the body of the instrument that the corporation is 
the grantor, it is quite generally held that the in¬ 
strument is well executed by the corporation if 
signed with the signatures of the proper officer or 
officers with their official titlcs.23 This is particu¬ 
larly true where the attesting clause of the deed re¬ 
cites that it is signed by the corporation and that its 
seal is affixed.®^ 

While it would seem that at common law the af¬ 
fixing of the corporate seal to a conveyance is suf¬ 
ficient without signature,36 under statutes requir¬ 
ing deeds to be signed as well as sealed the affixing 
of the corporate seal is not sufficient,33 nor does it 
import or include the signing by the corporation.37 

Where the instrument is not of the class usually 
requiring formal execution, its execution in an in¬ 
formal manner will not, in the absence of express 
requirements calling for formal execution, interfere 
with its operation,33 but it is sufficient if it is clear¬ 
ly shown that the signing is the act of the principal 
done and executed in his name by an attorney, and 
the signatures of the officers followed by a descrip¬ 
tion of the offices which they hold is sufficient. 


, A well understood abbreviation of the corporate 
name in the signature will not affect the validity 
thereof.33 

Statutory provisions. The statutes in some juris¬ 
dictions specifically provide the method in which a 
corporate conveyance shall be executed,^® as, for 
example, by providing that the corporation may 
convey by deed sealed with its common or corpo¬ 
rate seal and signed in its name by its president or 
vice president or chief executive officer,and an 
execution in accordance with the terms of the stat¬ 
ute is sufficient.^3 Such special statutes will obvi¬ 
ate the necessity that the corporation comply with 
the provisions of a general statute as to convey- 
ances.^3 While under some statutes the method 
prescribed is permissive and not mandatory,and 
does not preclude the execution of a conveyance in 
another way not inconsistent with legal require¬ 
ments,^® in other jurisdictions a corporate convc}- 
ance must be executed in accordance with the stat¬ 
utory provisions.^6 In such jurisdictions an execu¬ 
tion good at common law will not be good in order 
to entitle a conveyance to be recorded, or to con¬ 
stitute notice of title to others dealing with 'the 
property.^7 Under a statute requiring that the con¬ 
veyance shall be subscribed by the party granting 
the estate or by some person by him authorized b} 
writing, it is not necessary that the name of the 
corporation be written at the conclusion of the deed 


31. Ala.—Copeland Bros. Realty Co. 
V. Jones, 108 So. 691, 214 Ala. 615. 

Fla.—Johns v. Gillian, 184 So. 140. 
14a C.J. p 632 note 38. 

32. S.C.—Atlanta, etc., R. Co. v. 
Lilmestone Globe Land Co., 96 S. 
E. 188. 109 S.C. 444. 

14a C.J. p 533 note 39. 

33. N.H.—Tenney v. East Warren 
Lumber Co., 43 N.H. 343. 

14a C.J. p 533 note 40. 

34. Ind.—Blckart v. Henry. App., 
116 N.E. 1.5. 

14a C.J. p 533 note 41. 

35. Ohio.—Sheehan v. Davis, 17 Ohio 
% St. 571. 

38. Mass.—St. Patrick's Religious, 
Educational & Charitable Ass’n v. 
Hale. 116 N.E 407, 227 Mass. 176. 
14a C.J. p 633 note 43. 

37. Vt.—Hutchins v. Barre Water 
Co., 62 A. 70. 74 Vt. 36. 

38. Wls.—St. Clair v. Rutledgre, 92 
N.W. 234. 115 Wis. 683. 95 Am.S.R. 
964. 

14a C.J. p 634 note 63. 

38 . Ill.—rSeiberlinff v. Miller. 69 N. 
E. 800. 207 Ill. 448, afflrminsr 106 
IlKApp. 190. 

14a C.J. p 634 note 69. 


4a Tex.—AllinK v. Stucken, Civ. 
App., 194 S.W. 443 

41. Fla.—Dousrlass v. Orlando State 
Bank, 82 So. 593. 

Tex.—Jones v. Hanna, 60 S.W. 279, 
24 Tex.Civ.App. 550. 

14a C.J. p 533 note 46. 

4a D.C.—Egfirleston v. Wayland, 10 
F.2d 642, 56 App.D.C. 77. 

14a C.J. p 633 note 47. 

43. Fla.—Campbell v. McLaurin Inv. 
Co.. 77 So. 277, 74 Fla. 601—-Nor¬ 
man V. Beekman, 60 So. 876, 58 Fla. 
325. 

14a C.J. p 533 note 48. 

44. Fla.—-Adams v. Whittle, 135 So. 

152, 101 Fla. 706—DouKlasB v. 

State Bank of Orlando, 82 So. 693, 
77 Fla. 830. 

Mo.—Federal Land Bank of St. Louis 
V. Bross, App.. 122 S.W.2d 35, 
transferred 116 S.W.2d 6. 

45. Fla.—Adams v. Whittle, 136 So. 
162. 101 Fla. 706. 

14a C.J. p 634 note 76. 

OoauBoa-law matlioA not aselndsa 
Where statute as to execution of 
conveyances by corporations is an 
enabling act, it does not necessarily 
exclude common-law mode of execu¬ 
tion. 


Colo.—Bliss V. Harris, 87 P. 1076, 38 
Colo. 72. 

N.C.—Bason v. King’s Mountain Min. 

Co., 90 N.C. 417 
14a C.J. p 534 note 52. 

Deed executed by attorney for cor¬ 
porate mortgagee acting under power 
of sale provided for in mortgage pur¬ 
suant to authority conferred by board 
of directors of corporate mortgagee 
was valid and effectual as convey¬ 
ance by mortgagee, notwithstanding 
statute authorizing private corpora¬ 
tion to convey realty by deed signed 
by president or presiding member or 
trustee thereof, and sufficiency of 
such deed was not affected by sub¬ 
sequent change In language of stat¬ 
ute. where only significance of 
change was that it evinced legisla¬ 
tive recognition of fact that it Is 
assent of governing board or board 
of directors that finally fixes validity 
of corporation’s deed.—Federal Land 
Bank of St. Louis v. Bross, Mo.App.. 
122 S.W.2d 35. transferred 116 S.W. 
2d 6. 

4a vt. —Hutchins v. Barre Water 
Co., 62 A. 70. 74 Vt. 36. 

14a C.J. p 533 note 49. 

47. Vt.—Isham v. Bennington Iron 
Co., 19 Vt. 230. 

14a C.J. p 634 note 61. 
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over the signatures of the officers.^* Laws applica¬ 
ble to special classes of corporations are not nec¬ 
essarily indicative of a policy requiring deeds of 
other classes of corporations to be signed in a par¬ 
ticular manner. Thus, statutes requiring that con¬ 
veyances made by certain classes of corporations be 
signed do not require that deeds of other corpora¬ 
tions be signed with the name of the corporation.^^ 
Under a statute prescribing the method of execu¬ 
tion of a corporate instrument, the addition of 
formalities not required does not adversely affect 
the instrument. So, where a statute required that 
the corporation execute its conveyances by its presi¬ 
dent, the fact that the secretary also signed his 
name docs not invalidate the instrument.®® 

Typewriting, Tf the actual signatures of the cor¬ 
porate officers .signing a corporate instrument of 
conveyance arc in their handwriting, the fact that 
.some of the formal parts of the signature are type¬ 
written will not affect the validity of the signa¬ 
ture. 

Ratification. Where a deed has been defectively 
executed, it cannot be ratified so as to cut off the 
intervening rights of third persons.®^ 

b. Authority to Execute 

A corporation may execute a conveyance by any of¬ 
ficer or agent duly empowered or authorized unless re¬ 
stricted by charter or statute. Likewise, in the absence 
of statutory restriction, it will be presumed that a deed 
purporting to be executed by the corporation, bearing the 
seal of the corporation and signed by its officers or 
agents, has been executed by its authority. The mere 
fact that the conveyance is to the officer executing it 
for the corporation will not invalidate it. 

In the absence of a statutory or charter restric¬ 


tion, a corporation may execute a conveyance by 
any officer or agent duly empowered or author¬ 
ized.®® The common practice is to convey through 
one or more of the regular officers, as, for example, 
the president, secretary, or treasurer. Such a 
method of conveyance is not excluded by a statute 
authorizing the corporation to convey through an 
agent appointed by vote for that purpose.®^ A cor¬ 
poration may execute a conveyance, not only by its 
duly elected officers, but by persons who are de 
facto officers, or officers holding over after the ex¬ 
piration of their term.®® Even though there may be 
some question as to a corporate officer being prop¬ 
erly elected or continuing in office, if such officer, 
is directed by the proper governing board to exe¬ 
cute a conveyance, the conveyance may be valid as 
being executed by an agent of the corporation.®® 
In the absence of an express statutory or charter 
restriction, the vice president may execute a corpo¬ 
rate conveyance,®*^ as where the elected president 
has refused to act.®® A statute authorizing a cor¬ 
poration to transfer its property through a desig¬ 
nated officer does not necessarily prohibit the cor¬ 
poration from transferring its property through 
such other agency as it may designate.®® A statute 
requiring the recording of a power of attorney, un¬ 
der which a deed is executed, does not apply to an 
authority granted by the board of directors to the 
corporate officers in the absence of an express re¬ 
quirement;®® but a statute, which requires that an 
agent's authority to execute a deed for an individu¬ 
al shall be evidenced by a written power executed 
with the formalities of a deed, does not apply to a 
deed executed in behalf of a corporation by its 
agent.®^ Where the execution of a conveyance by 


48. Mi<-h.—Ifimon v Lodor, 97 N.W 
769. 135 Mifh. 345. 

49. Ohio —Shoehan v. Davis, 17 Ohio 
St. 571 

60. Ala.—Savannah, etc, R. Co. v. 
Lancaster. 62 Ala. 555. 

51. CSa.—Reynolds v Atlanta Nat. 
nidK., etc., A.ssoc., 30 S.E. 942, 104 
Ga 703 

Doed slffned by president and secre¬ 
tary of corporation is not defectively 
executed because name of corpora¬ 
tion is typewritten as well as offlelal 
titles of ollicer.s. who.Me names only 
are sipcnod in ink.—Reynolds v. At- 
luila Nat. BldK., etc., Assoc., supra. 

52. VVls.—Calloway v. Hamilton. 32 
N.W. C36, 68 Wis. 651. 

53. Pa.—Cordon v.^ ITeston, 1 Watts 
385, 26 Am.D. 75 

Vo.—Burr v. McDonald, 3 Qratt. 215, 
44 Va. 215. 

14a C.J. p 534 note 66. 


Authority to dispose of property see 

supra § 1038. 

Authority to complete ezecutlon 

Regulation authorizing corpora¬ 
tion's president to sign deeds and 
similar papers, carried power to have 
signature acknowledged and to per¬ 
form other things incidental to com¬ 
plete execution.—George J. Kiebler 
Realty Co. v Miller. 163 N.E. 51, 29 
Ohio App. 130. 

Conveyance by trustees 

VV'here corporate trustees holding 
title to r€'alty, as authorized, togeth¬ 
er with corporation, authorized con¬ 
veyance, conveyance by trustees 
passed legal title to purchaser who 
could convey indefeasible title.—Mar¬ 
tin v Board of Trustees of Leaks- 
ville Tp Public School Dist., 166 S 
E. 603. 199 N.C. 691. 

Gsnsral authority 

Execution of corporate trustee’s 
conveyances of oil royalties by vice 
president, authorized by resolution of 
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board of directors to act generally 
for corporation in execution of doc¬ 
uments may be sufficient to conclude 
corporation—Ashby v Standard Pipe 
& Supply Co., Tex Civ.App., 56 S W.2d 
218, error refused. 

54. Minn.—Morris v. Keil, 20 Minn. 
531. 

55. Ala.—Thorington v. Gould, 59 
Ala. 461. 

56. Va.—Rurr v. McDonald, 3 Gratt. 
215, 44 Va. 215. 

57. Ind.—Ellison v. Branstrator, 54 
N.E. 43.3, 153 Ind. 146. 

58. Ill.—Smith v. Smith, 62 Ill 493. 

59. Colo.—Bliss V. Harris, 87 P. 
1076, 38 Colo. 72. 

Fla.—Douglass v. Orlando State 
Hank, 82 So. 593. 

60l ('onn.—Beckwith v. Windsor 
Mfg. Co.. 14 Conn 5.94 

61. Conn.—Uowe v. Keeler, 27 Conn. 
636. 
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a particular officer is authorized by statute, his 
power is derived from the statute and not from the 
charter or governing board of the corporation.*^ 

Presumptions. A deed purporting to have been 
executed by a corporation which bears the seal of 
the corporation and is signed by its officers or 
agents will be presumed to have been executed by 
its authority,*® particularly after the lapse of 
time,*^ unless a statute exists providing that it shall 
be the duty of a specific officer of the corporation to 
execute its conveyances.** The presumption of au¬ 
thority may, however, be rebutted*® and may be 
weakened or destroyed by failure to comply with 
some formality required by statute,®^ or when a 
seal other than that of the corporation is affixed.*® 
Further, it has been held that it will be applied only 
in favor of one who in good faith has advanced val¬ 
ue on the faith of the presumption.** The pre¬ 
sumption is not overcome by mere failure to show 


affirmatively a vote authorizing the seal to be affixed 
by the directors or other body exercising the cor¬ 
porate authority.70 So, where the deed is signed by 
the vice president of the corporation, it will be pre¬ 
sumed that he has authority to act.71 Recitals that 
the deed was executed in pursuance of an order of 
the board of directors are sufficient prima facie to 
establish such fact.72 After it has been shown that 
a corporation was dissolved or that its powers were 
suspended, there is no presumption from the ap¬ 
parently proper execution of a conveyance that its 
powers have been revived and its existence and the 
authority of its officers to make a conveyance there¬ 
after must be proved.^* 

Deed by officer to hUnself. The mere fact that 
a corporate deed is made to a grantee who is an of¬ 
ficer of the corporation and who executes the deed 
is no defect in the title,7* at least where another 
officer joins in the execution ;75 and this is especial- 


62. Tex—Texas Auto Co. v. Arhet- 
ter. Civ.App.. 1 S.W.2d 334, error 
dismissed. 

63. Ark.—Oliver v. Henry Quellmalz 
Lumber & Mfgr. Co., 282 S.W. 355, 
170 Ark. 1029. 

Cal,—Fjtzg-erald v. Terminal Develop¬ 
ment Co., 53 P.2d 177, 11 Cal.A|>p.2d 
126, hearinf; denied, Sup., 55 P 2d 
194, 11 CalApp.2d 126—Landis 

Bros. Co. V. Lawrence, 286 P. 177, 
104 Cal.App. 499. 

Ga.—Cannon v. Gorham, 71 S E. 142, 
136 Ga. 167, Ann.Cas,1912C 39. 
Ill.—Bach Brick Co. v. City of Chl- 
casTO, 166 NE 495. 335 Ill. 101. 
Mass.—Federal Nat. Bank v. Shool- 
man, 176 N.E. 919, 276 Mass. 191. 
Ohio.—George J. Kicbler Realty Co. 
V. Miller, 163 N.E. 61. 29 Ohio App. 
130. 

Tex.—Emory v. Bailey. 234 S.W. 660, 
111 Tex. 337, 18 A.L.R. 901, re¬ 
versing, Civ.App., 3 81 S.W. 831— 
Boulware v. Kempner, Civ.App., 36 
S.W.2d 527—Brooke v. Zorn, Civ. 
App., 24 S.W.2d 742, error dismiss¬ 
ed—Smith V. Allbright, Civ.App., 
261 S.W. 461—Ross v. Sutter, Civ. 
App., 223 S.W. 273. 

Wash.—Fleming v. Reinhardt. 280 P. 
9. 163 Wash 626. 

W.Va.—Lawrence v. Montgomery Gas 
Co.. 99 S.K. 496, 84 W.Va. 382. 

14a C.J. p 535 note 86, p 395 note 2 
[b]. 

A 66 igB 2 B 6 Bt of seoiirsd dobti sign¬ 
ed by corporate directors and con¬ 
taining corporate seal, raised pre¬ 
sumption that directors were author¬ 
ized to act for corporation.—Vaughan 
V. Atlantic Life Ins. Co.. 147 S.E. 887, 
168 Ga. 129. 

Onm glgaature only Attested 
Signature of deed in name of cor¬ 


poration by its president and secre¬ 
tary and afllxing of corporate seal, 
although only secretary’s signature 
is properly attested, affords prima 
facie evidence that deed has been 
duly executed by authority of corpo¬ 
ration.—Frazier v. Swain, 96 S.E. 211, 

3 47 Ga. 654. 

Presumption from notary’s eertlfleats 
Deed signed by president and act¬ 
ing secretary of corporation was pri¬ 
ma facie duly executed by corpora¬ 
tion, notwithstanding lark of proof 
of authority In president and acting 
secretary since president’s authority 
would be presumed, in absence of 
contrary evidence, from notary’s cer¬ 
tificate, reciting that president ac¬ 
knowledged that corporation execut¬ 
ed deed.—Stautfacher v. Great Falls 
Public Service Co.. 43 P.2d 647, 99 
Mont. 324. 

Bsoorded deed by corporation may 
be admissible as evidence without 
corporate seal or proof of authority 
of persons acting for corporation.— 
Walton V. Morton, 159 S.E. 269, 172 
Ga. 789. 

66b Fla.—Florida Union Bank v. 
Call, 5 Fla. 409. 

Or.—Alt.schul V. Casey, 76 P. 1083, 
46 Or. 182. 

14a C.J. p 536 note 87. 

Condiielve preeumpttoa ' 

Wash.—^West Seattle Land, etc., Co. 
V. Novelty Mill Co.. 72 P. 69. 81 
Wash. 436. 

ZApee of time aad n&dlstiirbed poe- 

eeeeloa 

After lapse of over forty years, ac¬ 
companied by undisturbed possession 
under deed, authority to execute deed 
for corporation will be presumed 
in agent who signed deed.—^Atlanta 4k 
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C. A. L. Ry. Co. v. Limestone-Globe 
Land Co.. 96 S.E. 188, 109 S.C. 444. 

65. Ind.—Ellison v. Branstrator, 64 
N.E. 433, 153 Ind. 146. 

66b Tex.—Emory v. Btalley, 234 S W. 
660, 111 Tex. 337, 18 A.L.R. 901, 
reversing, Civ.App., 181 S.W. 831— 
Brooks V. Zorn, Civ App., 24 S.W. 
2d 742, error dismissed—Austin v. 
Carter, Civ.App., 296 S W. 649. 
Mo.—Hall V. Farmers*, etc., Bank, 46 
S.W. 1000, 145 Mo. 418. 

67, N.J.—Osborne v. Tunis, 26 N.J. 
Law 633. 

Omission of seal will destroy pre¬ 
sumption. 

Ala.—Allen v. Alston, 41 So. 159, 147 
Ala. 609. 

Oa.—Garileld Bank v. Clark, 76 S.E. 
95. 138 Ga. 798. 

68 . N.J.—Osborne v. Tunis, 25 N.J. 
Law 633. 

14a C.J. p 536 note 91. 

66. Ark.—Hughes Mfg., etc., Co. v. 
Culver, 189 S.W. 850. 126 Ark. 72. 

7a Ohio.—Cincinnati, etc., R. Co. v. 

Harter, 26 Ohio St. 426. 

14a C.J. p 536 note 92. 

71. Mo.—Hall V. Farmers*, etc.. 

Bank, 46 S.W. 1000, 146 Mo. 418. 
14a C.J. p 635 note 93. 

79. N.C.—Caldwell v. Morgan ton 

Mfg. Co.. 28 S.E. 475, 121 N.C. 339. 

73. N.H.—Goulding v. Clark, 34 N. 
H. 148. 

74. Tex.—Coleman v. Lueteke, Civ. 
App., 164 S.W. 1117. 

14a C.J. p 634 note 77. 

75. Mias.—Mexican Gulf Land Co. v. 
Globe Trust Co., 88 So. 512. 126 
Miss. 862. 
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ly true where a statute requires that a corporate 
deed be signed by such officer.*^* 

G. Seal 

(1) Necessity 

(2) Form and sufiiciency 

(3) Omission 

(4) Presumptions 

(1) Necessity 

In general the affixing of the corporate seal Is es¬ 
sential to the validity of a conveyance unless the use of 
a seal is rendered unnecessary by statute. 

Where the common-law rule has not been abro¬ 
gated by statute, the affixing of the corporate seal 
is essential to the validity of a corporate instru¬ 
ment of conveyance,77 even in those jurisdictions 
where the general rule has been modified to allow 
corporations to enter into contracts to the same ex¬ 
tent as individuals without using a seal.7* How¬ 
ever, the use of the seal may be rendered unneces¬ 
sary by statute.79 In some jurisdictions, the gen¬ 
eral statutes dispensing with the use of seals as to 
instruments which previously required such a for¬ 
mality have been held applicable to conveyances by 
corporations,*® while in other jurisdictions they 
have been held inapplicable,in the absence of 
language expressly or impliedly making the statute 
applicable to corporations,*^ and especially where 
the .statute contains language which shows such an 
intention as where it expressly excepts the seals 


of corporations from its terms,*® although such a 
provision will not require the use of a corporate 
seal in those cases where in the absence of statute 
a corporate seal would not be required.*^ Such 
statutes are to be construed in the light of other 
statutory enactments of the state.** Under some 
statutes a corporation may adopt a seal in its dis¬ 
cretion, and, if no seal is adopted, may properly 
execute a conveyance without the use of a seal.*® 

(2) Form and Sufficiency 

As a rule, although the rule Is not In all Instances 
adhered to, the seal must be the duly adopted seal of 
the corporation. 

The requirement that the corporate seal be af¬ 
fixed is construed to mean the seal duly adopted by 
the corporation,*7 except in jurisdictions where the 
use of some informal method of scaling is extend¬ 
ed to corporations cither by statute** or by judicial 
determination of the courts.** The actual and per¬ 
manent impression on the substance of the paper 
of the seal of the corporation is held to be a prop¬ 
er scaling.*® In the absence of a statute authoriz¬ 
ing the practice, the affixing of the seal of an in¬ 
dividual to a conveyance of a corporate property 
will not constitute a proper execution of the instru- 
ment,*i even though the individual is an officer of 
the corporation who is attempting to execute the 
deed for the corporation ;*2 but such a scaling may 
be recognized by statute,** in which case the exe- 


76. Ga.—V«*u.st‘y v. Graham, 17 Ga 
99. 63 Am.D 22S 

14a C.J. p 535 noto 78. 

77. Fla.—.lohn.s v. Gillian, 184 So. 
140. 

N.C—Bailoy v Hassell, 116 SE 166, 
184 NO 460 

Okl —Downing v. Young Men's Chris¬ 
tian Assn of U of Okl. 61 P.2d 
859, 861, 178 Okl. 292, citing Corpus 
Juris. 

14a C.J. p 636 note 98. 

Nceessity that corporation art under 
seal generally see supra fi 964. 

Transfer by prootically nonexistent 
corporation 

It has been hold, however. In a case 
in which corporation had ceased to 
exist for all practical purpo.scs. and 
business was being conducted by 
stockholders as individual enterpn.se, 
that transfer of property without use 
of corporate seal was good transfer. 
—Tcitig V. Boesman. 81 P. 871, 12 
Mont. 404. 

78. Conn.—New Haven Sav. Bank v. 
Davis, 8 Conn. 191. 

Tcnn.—Garrett v. Belmont Liand Co., 
29 S.W. 726. 94 Tenn. 469. 
Necessity of seal generally see infra 
I 1139. 


79- Miss —Liittelle v Creek Lumber 
Co., 54 So. 841, 99 Miss. 241. 

Utah —Murray v. Beal. 66 P. 726, 23 
Utah 648. 

14a C J. p 536 note 1. 

80. U.S—In re Farmers' Supply Co., 
DC Ohio, 170 F. 502. 

14a C J. p 536 note 2. 

81. Mo.—Strother v. Barrow, 151 S 
W. 960, 246 Mo 241. 258. 

14a C.J. p 536 note 3. 

82. Ala.—Savannah, etc., R. Co. v. 
Lancaster, 62 Ala. 556. 

83. Tenn.—Garrett v. Belmont Land 
Co., 29 S.W. 726, 94 Tenn. 459. 

84. Tenn.—Garrett v. Belmont Land 
Co., supra. 

Tex.—Cameron v. Trueheart, Civ. 

App., 166 S.W. 58. 

14a C.J. p 536 note 6. 

85. Mo.—Pullis V. Pullis Iron Co., 
67 S.W. 1096, 157 Mo. 566. 

14a C.J. p 636 note 7. 

83. Tenn.—Turner v. Kingston Lum¬ 
ber, etc.. Co., 58 S.W. 864, 106 Tenn. 
1 . 

87. U.S.—Bank of Metropolis v. 
Guttschlick. D.C.. 14 Pet. 19. 10 L. 
Ed. 336. 

Cal.—Richardson v. Scott River Wa¬ 
ter, etc., Co., 22 Cal. 160. 
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N.H —Tenney v. East Warren Lum¬ 
ber Co., 43 N.H. 343. 

14a C J. p 536 note 14. 

Adoption of seal generally see supra 
5 175. 

88. Ky.—Reynolds v, Glasgow Aca¬ 
demy, 6 Dana 37. 

14a C J p 637 note 15. 

89. Md.—Phillips v. Insley, 77 A. 
850, 113 Md 341. 140 Am.S.R. 408. 

14a C.J. p 537 note 16. 

Any device used on instrument, as 
and for seal of corporation. Is suffi¬ 
cient for that purpose, provided it 
IB intended for and used as the seal 
of corporation.—Bailey v. Hassell. 
115 S.E. 166. 168, 184 N.C. 450. 

98. Mass —Hendoe v. Pinkerton, 14 
Allen 381. 

14a C.J. p 637 note 17. 

91. Or.—Eagle Woolen Mills Co. v. 

Monteith. 2 Or. 277. 

14a C.J. p 537 note 18. 

U.‘4e of private seal of officer or agent 
generally see supra S 176. 

98. U.S.—Bank of Metropolis v. 
Guttschlick, D.C.. 14 Pet. 19. 10 L. 
Ed. 335. 

93. Me.—^Porter v. Androscoggin, 
etc., R. Co.. 37 Me. 349. 

14a C.J. p 637 note 20. 
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cution is sufficients^ Under a statute requiring the 
conveyance of lands by a corporation to be made 
under its common seal, an ordinary scroll seal was 
held sufficient, because of another statute providing 
that a scroll or other like emblem would be suffi¬ 
cient as a seal, and still another statute providing 
that the corporation may adopt and use a common 
seal and alter the same at pleasure.ss The use of 
a facsimile of the corporate seal, instead of the of¬ 
ficial seal itself, may sometimes be evidence on the 
issue of good faith in the execution of a corporate 
conveyance.^® 

(3) Omission 

Where a teal ia required, Ita abaence, according to 
aome authoritiea, will render the conveyance void, al¬ 
though according to other authoritiea it la regarded aa 
conveying an equitable title. 

Under the view that a seal is necessary to the 
validity of a corporate conveyance, a conveyance 
which is not sealed by the corporation or under its 
authority is of no effect at law,**^^ and according to 
the extreme view is absolutely void,®® so that it can¬ 
not be ratified.®® According to other authorities, 
however, although the deed may be inoperative at 
law, it may be enforced in equity,^ for the reason 
that an unsealed deed executed by a corporation, 
although insufficient to convey the legal title, pass¬ 
es the equitable title, which equity will protect.^ 
A court of equity may even grant specific perform¬ 
ance of a corporate contract for the sale of land, al¬ 
though not under seal,® Where the deed is not un¬ 
der a corporate seal, although it may be recog¬ 


nized as valid in the particular jurisdiction, it has 
been held that it is necessary for the person relying 
on it to show affirmatively that it was authorized.^ 
Although a corporate conveyance is not under seal, 
one holding under the grantee cannot avail himself 
of the defect.® Moreover, a failure to affix the 
corporate seal to a deed of conveyance by the cor¬ 
poration is’ waived when the purchasers go into 
possession and enjoy the benefits of the purchase.® 
Under a statute requiring conveyances to be under 
the corporate seal it has been held that a convey¬ 
ance bearing the corporate seal is effective as 
against an unsealed deed of the same property, not¬ 
withstanding the unsealed deed, although made at a 
later time, was first recorded and actual possession 
taken under itJ 

(4) Presumptions 

The corporate aeal attached to an Instrument signed 
by the proper officer or agent gives rise to the presump¬ 
tion that It is attached by the proper authority. Further, 
a seal purporting to‘be that of the corporation will be 
presumed to be such seal and to have been affixed by 
proper authority. 

In some jurisdictions the fact that a seal which 
purports to be the seal of the corporation is at¬ 
tached to the instrument is sufficient to raise the 
presumption that it is the seal of the corporation® 
and that it has been affixed by the proficr author¬ 
ity,® although the presumption is not conclusive.^® 
So, where it is shown or admitted that the instru¬ 
ment is signed by the proper officer or agent, it is 
presumed that the seal is attached by proper au- 


94. Vt.—^Warner v. Mower, 11 Vt, 
385. 

95. Fla.—Campbell v. McLaurin Inv. 
Co., 77 So. 277, 74 Fla. 501. 

96. Mo.—State v. Manhattan Rubber 
Mf^. Co., 50 S.W. 321. 149 Mo. 181, 
204. 

14a C.J. p 537 note 23. 

97. U.S.—Koehler v. Black River 
Falls Iron Co., Wls., 2 Black 716, 
17 L.Kd. 339. 

Miss.—IjiUfcllc V. Creek Lumber Co., 
54 So. 841. 99 Miss. 241. 

Mo.—Albers v Acme I*av., etc., Co., 
194 S.W. 61. 196 Mo.App. 265. 

“Zn the absence of estoppel or rat- 
Uloation, a corporation's contract to 
convey real estate, to which the cor¬ 
porate seal has not been attached, 
is invalid and may not be specifically 
enforced against said corporation."— 
Downing v. Young Men's Christian 
Ass’n of U. of Okl., 61 P.2d 859, 178 
Okl. 292. 

Am to pemonalty inolnded convey¬ 
ance may operate as simple contract. 
—Sargent v. Webster, 13 Mete., 
Mass., 497. 46 Axn.D. 748. 


98. III.—Mott v. Danville Seminary, 
21 X E, 927, 129 Ill. 403. 

99. Mo.—Perry v. Price, 1 Mo. 664, 
14 Ani.D. 316. 

1. Miss.—Southern Plantations Co. 
V. Kennedy Heading Co.. 61 So. 166, 
104 Miss. 131. 

14a C.J. p 537 note 28. 

2 . Fla —Harris v. Zeuch, 137 So. 135, 
139, 103 Fla. 183, citing Corpus 
ris. 

14a C.J. p 538 note 29. 

3. Va.—State, etc.. Bank v. Poitlaux. 
3 Rand. 136. 24 Va. 136. 15 Am.D. 
706—Legrand v. Sidney College, 5 
Munf 324, 19 Va. 324. 

4. Cal.—Barney v. Pforr, 48 P. 987, 
117 Cal. 66—Fudickar v. East Riv¬ 
erside Irr. Dist.. 41 P. 1024, 109 
Cal. 29. 

6 . S.C.—State v. Senft. 2 Hill 367. 

6 . Ind.—C. Callahan Co. v. Lafayette 
Consumers Co., 2 N.E.2d 994, 102 
Ind.App. 319. 

Tex.—Rio Grande Oil Co. v. Barker, 
Clv.App., 257 S.W. 967. 

7. Kan.—^Allen v. Brown, 50 P. 605, 
6 Kan.App. 704. 
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B, Tex.—Emory v. Bailey, 234 SW 
660, 111 Tex. 337, 18 A.LR 901, 
reversing. Civ.App., 181 S.W. 831. 

14a C.J. p 538 note 35. 

9. IT S.—Koehler v. Black River 
Falls Iron Co., Wis., 2 Black 716, 
17 L.Ed. 339. 

Tex.—Emory v. Bailey, 234 S.W. 660, 
111 Tex. 337, 18 A.L.R. 901, revers¬ 
ing. CivApp., 181 S.W. 831. 

14a C.J. p 538 note 36. 

Authority of officers to use corpo¬ 
rate seal see supra 8 1037. 

10. N.J.—Leggett v. New Jersey 
Mfg., etc., Co.. 1 N.J.Eq. 641, 23 
Am.D. 728. 

Tex.—Emory v. Bailey, 234 S.W. 660, 
111 Tex. 337, 18 A L.R. 901, revers¬ 
ing, Clv.App., 181 S.W. 831. 

Oorporato asai glvoa prlina faoio 

validity to deed purported to have 

l)een executed on behalf of corpora¬ 
tion. 

Cal.—Thomas v. Peterson, 3 P.2d 306, 
213 Cal. 672. 

Tex.—Emory v. Bailey, 234 S.W. 660, 
111 Tex. 337, 18 A.L.R. 901, revers¬ 
ing. Giv.App.. 181 S.W. 831. 
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thority,!^ and is authcntic.^^ The mere fact that 
the corporation has ceased to do business will not 
overcome the presumption that a deed executed by 
the officer having apparent authority under the seal 
of the corporation is valid.^3 Where proper proof 
of execution to entitle the instrument to be record¬ 
ed has been made as required by statute, it may be 
presumed that the seal was properly affixed.^^ Un¬ 
der some statutes, there is required proof under 
oath that the seal affixed is the common seal of the 
corporation and that it was affixed by an officer of 
the corporation.^® 

d. Acknowledgment and Attestation 

Whilo a corporate deed may be witnessed or acknowl¬ 
edged, the authorities are in conflict as to whether gen¬ 
eral statutes as to the attestation of conveyances are 
applicable to conveyances of corporations. 

A corporate deed may be witnessed or acknowl¬ 
edged.^® 

While, however, it has been held that a statute 
requiring the attestation of conveyances generally 
by suiiscribing witnesses is applicable to convey¬ 
ances by corporations,^'^ under other statutes, the 
deeds of corporations are not required to be at- 
tested,!^ and it has been held that where the stat¬ 
ute provides that corporations may convey in a 
particular manner without specifically requiring the 
signature of attesting witnesses, a corporation may 
convey without such witnesses, although they arc 
required in the case of conveyances generally.^^ 
Where attestation is required, it is held in some 
jurisdictions that a stockholder is by reason of in¬ 
terest disqualified from being an atu sting witness.-® 
In other jurisdictions, in the absence of an ex¬ 


press statutory provision, requiring witnesses to 
a conveyance to be disinterested, a conveyance is 
not invalid because executed in the presence of wit¬ 
nesses who are stockholders of a corporation which 
will benefit by the conveyance.^! Under some stat¬ 
utes, the attestation by a corporate officer of the 
corporate seal is rcquired.22 Where a corporate 
officer attaches his name to a corporate conveyance 
in attestation of the seal, he has been held by some 
cases to be merely an attesting witness,23 while in 
other cases he is held to have executed the instru¬ 
ment in behalf of the corporation.^^ However, it 
has been held that the effect of the attestation of 
the seal by a corporate officer is to serve as prima 
facie proof of the proper sealing of the instru- 
ment.2® The signatures of corporate officers at¬ 
tached as part of the execution of an instrument, 
and not to attest an execution already completed, 
are insufficient to satisfy a statute requiring attesta¬ 
tion as to execution and delivery and proof by 
an attesting witness that individuals whose names 
are subscribed to a deed sealed and delivered the in¬ 
strument as their deed neither proves the seal of 
the corporation nor their authority to execute the 
dced.37 A provision in the by-laws requiring the 
secretary of the corporation to attest its conveyanc¬ 
es is not binding on a stranger without notice.^® 

6. Record 

A conveynnee by a corporation may be recorded un¬ 
der a general statute as to recordation. 

A general statute as to recording of all instru¬ 
ments will be applicable to corporate conveyances 
without expressly so stating, because public policy 
requires the registration of all classes of convey- 
aiices.33 It IS not necessary that the official record 


11. Ill.—Phillips V. Coffee, 17 111. 
ir)4, 63 Ami) 357 

14a C J. p 538 nolo 3S. 

12. Iowa.— ChicaRo, otf., R Co v. 
I.owis. 4 N.W. 842, 53 Iowa 101. 

14u C.J p 538 note 39. 

Authenticity and proof of seal gen¬ 
erally see supra S 175 

13. N.Y.—Uoald v. Marden, etc., Co., 
Inc., 172 N.Y S. 25. 

14. N.Y.—Johnson v Bush, 3 Barb. 
Ch. 207. 

15. N.C.—Withrell v. Murphy. 69 S. 
E. 748, 154 N.C. 82. 

14a C.J. p 538 note 42. 

16. Ala.—Gadsden Loan & Trust Co. 
V. Tennessee Coal, Iron & R. Co., 
118 So. 402, 218 Ala. 219. 

17. Conn.—^IVinsted Sav. Bank, etc.. 
Assoc. V. Spencer, 26 Conn. 195. 

18. Fla.—Adams v. Whittle, 136 So. 
162, 101 Fla. 706. 


Defectively acknowledged convey¬ 
ances 

A statute providing that execution 
of conveyance, when defectively ac¬ 
knowledged, must be attested by two 
witnesses, when party cannot write, 
does not apply to execution of con¬ 
veyance by corporation —Berow v. 
Brown, 94 So. 772, 208 Ain. 476 

19. Fla.—Campbell v. MeLaurin Inv. 
Co., 77 So 277, 74 Fla 501—Norman 
v. Beckman, 60 So. 876. 58 Fla. 325 
—Inter national Kaolin Co. v. 
Vause, 46 So. 3, 55 Fla. 641. 

14a C.J. p 539 note 44. 

20. Conn —Winsted Sav. Bank, etc.. 
Assoc. V. Spencer, 26 Conn. 195. 

21 . Ohio.—Johnson v. Turner, 7 Ohio 
216—Read v. Toledo Loan Co., 23 
Ohio Cir.Ct. 26. 

14a C.J. p 539 note 46. 

22. N.C.—Caldwell v. Morganton 
Mfg. Co., 28 S.E. 475, 121 N.C. 339. 
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23. N.y.—Johnson v. Bush. 3 Barb. 
Ch. 207. 

14a C J. p 539 note 48. 

24. Minn.—Bowers v. Hechtman, 47 
N.W. 792. 45 Minn. 238. 

14a C.J p 539 note 49. 

25. Ind.—Ellison v. Hranstrator, 64 
NE. 433, 153 Tnd. 146. 

26. N.y. —City of New York v. New 
York & South Brooklyn Ferry & 
Steam Transp. Co., 131 N.E. 564, 
231 N.y. 18, 16 AL.R. 1059. re¬ 
versing 179 N.Y.S. 914, 190 App. 
Div 939, reargument denied 132 N. 
E. 903, 231 N.Y. 698. 

27. N.J.—Osborne v. Tunis, 25 N.J. 
Lavr 633. 

28. 111.—Smith v. Smith. 62 Ill 493. 

99. Ohio.—Sheehan v. Davis. 17 Ohio 
St. 671. 

Tnuit agreement 

(1) Trust agreement whereunder 
corporation agreed to convey prop- 
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of a corporate conveyance should contain an imita¬ 
tion of the corporate seal,^® the word,' “seal,” or 
any other descriptive mark, or words, which shows 
that a seal was affixed, being sufficient for the pur¬ 
pose of the record.3i • 

§ 1101. - Construction, Operation, and 

Effect 

a. In general 

b. Operation and effect 

a. In General 

A conveyance will be construed, if possible, so as to 
give effect to the intention of the parties, arrived at 
from a consideration of the conveyance as a whole, re¬ 
sort in the case of ambiguity being had to proper ex¬ 
traneous matters. 

In construing a corporate conveyance the courts 
endeavor to give effect to the intention of the par- 
ties32 whenever it can be done lawfully.23 The 
whole instrument is taken into consideration.®^ 
Thus, an instrument which on the one hand trans¬ 
fers and assigns an estate in property and on the 
other hand withholds from the transferee the right 
of control over the property is lacking in one of the 
elements of a sale or transfer of title.®® The courts 
have taken notice of the consideration mentioned 
in a corporate conveyance in arriving at the inten¬ 
tion of the corporation in making the instrument.®® 


Thus, where a very inadequate consideration was 
mentioned in a deed from a corporation to a stock¬ 
holder in making distribution of corporate property, 
it was held that the corporation intended only to 
quitclaim whatever interest it had in the land and 
not to grant any particular estate.®*^ In case of am¬ 
biguity, the courts may take notice of matters out¬ 
side of the instrument itself, as a resolution of the 
corporation authorizing the execution of the instru¬ 
ment.®® The character of an instrument executed 
by a corporation depends on the results which it will 
produce and not on the name which is given to it.®® 

b. Operation and Effect 

A conveyance by a corporation has In general the 
operation and effect of a similar conveyance by a pri¬ 
vate individual. While It can pass no greater title than 
the corporation has. It passes such title free from the 
claims of the corporation or Its ordinary creditors ex¬ 
cept as it may otherwise provide. The transferee of the 
assets of a corporation. In the absence of an express 
or Implied assumption, is not liable for its debts. 

A grant by a corporation can convey no right 
greater than that possessed by the corporation it¬ 
self,^® but such title passes in the absence of con¬ 
trary stipulations in the conve 3 'ancc to the purchas¬ 
er in the absence of fraud or bad faith free from 
any claim of the vendor or its common creditors.^ ^ 
While a quitclaim conveyance by the corporation 
leaves no liability on it in case the title is less, than 


erty as directed by another com¬ 
pany and turn proceeds of sale over 
to such company, or persons entitled 
thereto, would not be valid as asrainst 
creditors and purchasers for value 
unless registered within county 
where land was situated, and a parol 
agreement of corporation to convey 
realty as directed by another com¬ 
pany and turn proceeds of sale over 
to such company or parties entitled 
thereto will be void as against re¬ 
ceiver representing creditors of cor¬ 
poration.—^Hood v. Macclesileld Co., 
183 S.E. 404, 209 N.C. 280. 

When deed entitled to record 

Under statute prescribing form of 
acknowledgments for use by natural 
persons, and form for proof of in¬ 
strument by suscribing witness, a 
corporate deed, signed In name of 
corporation by president thereof, and 
attested by secretary under corpo¬ 
rate seal IS entitled to record when 
acknowledgment thereof sufflclently 
identifies official character of execut¬ 
ing officer, and is in exact compli¬ 
ance with form prescribed by statute. 
—Griffis v. Martin Oil Co., 90 So. 324, 
127 Miss. 606. 

ao. N.C.—Liockvllle Power Corp. v. 
Carolina Power, etc., Co., 84 S.E. 
398, 168 N.C. 219—-Heath v. Big 
Falls Cotton Mills, 20 S.E. 369, 115 
N.C. 202. 


I Requi.sites and validity of record 
I generally see the C.J.S. title Rec¬ 
ords S 11, also 53 C.J. p 611 notes 
29-48. 

31. Or.—Altschul v. Casey, 76 P. 
1083, 45 Or. 182. 

14a C.J. p 539 note 58. 

32. Ark.—Baker-Mat thews Mfg. Co. 
V. Grayling Lumber Co., 203 S.W. 
1021, 134 Ark. 351. 

14a C.J. p 639 notes 59, 60. 

Property conveyed 

(1) Where dissolving corporation 
conveyed to plaintiff all of Its “prop¬ 
erty” of every description and au¬ 
thorized him to do any and every 
thing necessary to wind up affairs of 
corporation, it was intent of corpo¬ 
ration to convey to plaintiff all of its 
property of whatever description, In¬ 
cluding cause of action for damages 
for breach of contract.—Wichita 
Falls Electric Co. v. Huey, Tex.Clv. 
App., 246 S.W. 692. 

(2) Contract and bill of sale of all 
of corporation’s bank balances, notes, 
and accounts receivable to stockhold¬ 
er was held not to include insurance 
policy on its former president's life. 
—^Northwestern Mut. Life Ins. Co. v. 
Tidewater Oil Sales Corporation, D. 
C.Mo., 4 F.Supp. 389. 

33. N.H.—Tenney v. East Warren 
Lumber Co., 43 N.H. 348. 
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34. N.H.—Tenney v. East Warren 
Lumber Co., supra. 

36. Ariz.—Hnrdinge v. Empire Zinc 
Co., 148 P. 306, 17 Ariz. 76. 

14a C.J. p 540 note 63. 

36. Tex.—Olsen v. Homestead Land, 
etc., Co., 28 S.W. 944, 87 Tex. 368. 

37. Tex.—Olsen v. Homestead Land, 
etc., Co., supra. 

14a C.J. p 640 note 65. 

38. N.Y.—Paff V. Kinney. 1 Bradf. 
Surr. 1. 

39. Mich.—Kendall v. Bishop, 43 N. 
W. 645, 76 Mich. 634. 636. 

14a C.J. p 540 note 68. 

40. U.S.—Barceloux v. Buffum, C.C. 
A. Cal., 51 F.2d 82. 

14a C.J. p 540 note 69. 

Estoppel of claimant of sgnity 

Property treated as belonging to 
corporation must, as between corpo¬ 
ration and its assignee be so treated 
in subsequent litigation where holder 
of equity Joined in assignment.—Pe¬ 
tition of Sellk, 224 N.W. 360, 246 
Mich. 330. 

41. Okl.—Oklahoma Natural Gaso¬ 
line Co. V. Anglo-Texas Oil Co., 264 
P. 169, 129 Okl. 177—Wasson v. 
Anglo-Texas Oil Co., 264 P. 164» 
129 OkL 222. 
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is supposed,if it conveys property as free from 
outstanding claims, it must make the title good as 
against encumbrances or defects existing, although 
it was without knowledge thereof.^® The corpora¬ 
tion may remain liable for an assessment not as¬ 
sumed by the transfcree.^^ After a sale of its prop¬ 
erty, a corporation is not liable for a tort commit¬ 
ted by the purchaser in the use thereof.^® 

Where, by a sale of a portion of its property, a 
corporation incapacitates itself to pay a debt from 
the earnings of such property, as it has previously 
agreed, it becomes absolutely liable for such pay¬ 
ment.^® 

Where a corporation sells its property for a con¬ 
sideration, to be distributed pro rata among its 
stockholders, it acquires no interest in such consid¬ 
eration although it would seem that the contract, 
being for the sole benefit of the stockholders, may 
be enforced by them directly in an action at law.^*^ 

Conveyance to stockholders. A conveyance by a 
corporation to its stockholders, although voluntary, 
presumptively passes the beneficial interest, and the 
evidence sufficient to show that the corporation still 
held the beneficial interest must be clear and con¬ 
vincing.^* Notwithstanding the statute provides 
that the stock of a corporation formed for the pur¬ 


pose of holding and disposing of land shall be 
deemed to be personal property, the interest ac¬ 
quired by its stockholders through a conveyance to 
them as authorized by its charter will not be re¬ 
garded as personal property.^® 

Liability of transferee. Unless the transfer 
amounts to a merger or consolidation,*® the mere 
transfer of the assets of one corporation to anoth¬ 
er corporation or individual does not make the 
latter liable for the debts of the first corporation, 
but the transferee may become liable where it has 
expressly or impliedly assumed such dcbts.*i Thus, 
the transferee under an agreement to pay creditors 
may be obligated to pay taxes*2 or to pay a statu¬ 
tory penalty,** but it has been held that a mere as¬ 
sumption of liabilities does not include liabilities 
arising cx delicto not at the time of conveyance ac¬ 
knowledged or reduced to judgment, and further 
that, where the assumption is part of the purchase 
price, it is for the benefit of the vendor and cannot 
be availed of by one having a claim against the 
vendor.*^ 

Rescission. Where a deed has been executed by 
an officer in excess of his authority, it cannot be 
avoided by the corporation without returning the 
benefits received thereunder.** 


3. Transfer op All Property; Primary Franchises; Secondary Franchises 


§ 1102. Private Corporations Generally 

a. In general 

b. Corporations empowered to deal in 

property 

c. Discontinuing business; payment of 

debts 

d. Continuing business through another 

corporation 

c. Statutory or charter permission 


f. Transfer of franchises 

g. Property passing by conveyance 

a. In General 

Except where the rights of stockholders or creditors 
would be violated, or alienation is restricted, a private 
corporation may transfer, or agree to transfer, all of its 
property. Rules applicable to contracts generally have 
been applied to such agreements. Such a transfer does 
not terminate the corporate existence. 

Except where in violation of the rights of stock- 


42. Mich.—Cicotte v. Anclaux, 18 N. 
W. 793, 53 Mich. 227. 

43. Mo.—Batavia v. Leahy, App., 
116 S.W.2d 78. 

44. Ohio.—^Vogelpohl v. Levy, 167 N. 
E. 597, 32 Ohio App. 97. 

45. La.—Goodwin v. Dodcaw Lum¬ 
ber Co.. 34 So. 74. 109 La. 1060. 

43 , Tex.—J. M. Huber Petroleum Co. 
V. Qulllin, Civ.App., 60 S.W.2d 261, 
error refused. 

47. N.Y.—New York Trust Co. v. 
Edwards. D.C.N.Y., 274 F. 962, af¬ 
firmed Rockefeller v. U. S.. 42 S.Ct. 
68 , 267 U.S. 176, 66 L.Ed. 186. 

4a U.S.—City of Ft. Worth, Tex. v. 
National Park Bank of New York. 


C.C.A.Tex., 261 F. 817, motion for 
leave to file petition for writ of 
mandamus granted Ex parte Na¬ 
tional ]'*ark Bank of New York, 41 
set. 317. and petition dismissed 41 
S.Ct. 403. 266 U.S. 131, 66 L.Ed. 
863. 

49. U.S.—^In re Berry, D.C.Mich., 247 
F. 700. 

50. Iowa.—Hess v. Iowa Light, Heat 
& Power Co., 221 N.W. 194, 207 
Iowa 820. 

Private sale 

The purchase by one corporation of 
property of another corporation at 
private sale as contradistinguished 
from consolidation does not render 
purchaser responsible for liabilities 
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of other corporation.—McAlister v. 
American Ry. Express Co., 103 S.E. 
129, 179 N.C. 656, 15 A.L.R. 1090. 

51. Ark.—Warmack v. Major Stave 
Co, 200 S.W. 799. 132 Ark. 173— 
Edgar Lumber Co. v. Cornie Stave 
Co.. 130 S.W. 462, 96 Ark. 449. 

52. La.—Southern Molasses Co. v. 
Boutcher, 135 So^ 27, 172 La. 691. 

53. N.C.—McAlister v. American Ry. 
Express Co., 103 S.E. 129, 179 N.C. 
556. 16 A.L.R. 1090. 

54. La.—Lombard v. Bowie Lumber 
Co., 92 So. 132, 151 La. 606—Baker 
V. Bowie Lumber Co., 92 So. 129, 
151 La. 698. 

55. N.Y.—White v. Sheppard. 68 N. 
Y.S. 563; 41 App.Biv. 113. 
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holders, as appears in § 515 supra, or of creditors, 
^ 1377-1399 infra, or of an express or implied gen¬ 
eral restriction upon alienation imposed by its char¬ 
ter or the governing law, as discussed in § 1095 su¬ 
pra, a corporation owing no special duty to the 
public may dispose of all of its property.®® So a 
corporation may transfer its entire property®"^ or 
agree to transfer it®® as a means of securing the 
continued existence of the corporation or the pres¬ 
ervation of its property. The sale of all of the 
property of the corporation does not have the ef¬ 
fect of terminating the corporate existence,®® be¬ 
ing distinct from a transfer of its corporate pow¬ 
ers or of its franchise rights.®® 

Either corporate action formally taken or the 
assent of all the parties interested is essential to a 
valid transfer of all the corporate property.®^ 
When all the stockholders of a corporation infor¬ 
mally but plainly authorize a sale of all the cor¬ 
porate property, a transfer thereof on behalf of the 
corporation in pursuance of the authority so given 
is the corporate act and passes title.®® A transfer 
of or an agreement to transfer, all the assets of a 
corporation must be supported by a consideration 
passing to the corporation.®® In the absence of 
mutual mistake or fraud, agreements for the sale 
of a corporation’s entire property arc enforceable 
according to their terms as written.®^ A corpora¬ 
tion which has disabled itself from performing such 
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an agreement cannot complain of the purchaser’s 
repudiation.®® 

The validity of a sale of all the property is not 
affected by the fact that the directors did not prop¬ 
erly distribute the proceeds of the sale, or that a 
larger offer for the property was made after the 
sale.®® 

Statutory prohibition. A transfer of all the tan¬ 
gible property of a corporation does not fall with¬ 
in the purview of a statute prohibiting the transfer 
of the business, franchise, and property of a cor¬ 
poration as a whole.® 

Sale of entire outstanding stock of a corporation 
by the owners thereof is not invalid as a sale of all 
the property, rights, privileges, and franchises of 
the corporation.®® 

b. Corporations Empowered to Deal in Prop¬ 
erty 

A corporation formed for dealing In property may 
dispose of property acquired, notwithstanding it consti¬ 
tutes all of its property. 

Corporations formed for the purpose of dealing 
in property, and given the power to purchase and 
sell, may dispose of property acquired in the course 
of their business, notwithstanding it may constitute 
all of their property.®® 


CORPORATIONS 


66. Ga.—v. McBrayer, 162 S. 
E. 787, 174 Oa. 244. 

14a C.J. p 1)40 note 81. 

Power of officers and agents see su¬ 
pra i 1040. 

67. Conn,- Smith v. Gaylord. 47 
Conn. 380, 383. 

58. N.Y.—Wolf v. Arminus Copper 
Mine Co. 27 N.Y.S. 642. 6 Misc. 
562. 

Agreement in oonalderatlon of mort¬ 
gage extension 

Where the trustees of a corpora¬ 
tion. the property of which was sub¬ 
ject to a mortgage, to which all the 
stockholders had assented, agreed 
with the mortgagee, after maturity 
of the debt, that it might be dis¬ 
charged by the payment within ten 
months of a lesser sum. but that if 
such sum was not paid within that 
time the corporation would convey 
the mortgaged property to the mort¬ 
gagee in satisfaction of the debt, it 
was held that such agreement was 
not ultm vires, and the delivery of 
the deed accordingly would not be 
enjoined at the suit of a stockhold¬ 
er.—^Wolf v. Arminus Copper-Mine 
Co., supra—^14a C.J. p 640 note 83 [a]. 
69. Ill.—Morris v. Interstate Iron & 
Steel Co.. 257 Ill.App. 613. 

14a C.J. p 641 nota 34. 


60. Ala—Maben v. Gulf Coke, etc., 
Co.. 55 So. 607, 173 Ala. 259, 35 L. 
R.A.,N.S., 396. 

61. Mich.—Taylor v. Scott, 113 N.W. 
32, 149 Mich. 525. 

68 . W.Va.—Kennedy v. Merchants', 
etc.. Bank. 68 S.E. 32, 67 W.Va. 475. 

63. U.S,—^Andrew Jergens Co. v. 
Woodbury, Inc., D.C.Del., 273 F. 
962. affirmed, C.C.A., 279 P. 1016, 
certiorari denied 43 S.Ct. 92, 260 
U.S. 728, 67 L..Ed. 484. 

N.J.—Dalshelmer v. Graphic Arts Co., 
97 A. 497, 86 N.J.Eq 49, affirmed 
107 A. 686, 89 N.J.Eq. 210. 

Tenn.—Hicks v. Whiting, 258 S.W. 
784, 149 Tenn. 411. 

Contract held not unilateral and 

not invalid.—Sudduth v. Storm King 
Coal Co., C.C,A.Ky., 268 P. 433. 

Transfer of note acquired npon 
eale of entire aesets, in considera¬ 
tion of stockholder-transferee’s as¬ 
sumption of all debts of the corpo¬ 
ration to the amount of the note, 
held authorized and proper.—Busch 
V. Riddle, 114 A. 348, 92 N.J.Eq. 265. 

64 . U.S.—Sudduth v. Storm King 
Goal Co., C.C.A.Kr.. 263 F. 488. 
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Bvidenoe of mutual mistake held in- 
suAcient 

U.S.—Sudduth Y. Storm King Coal 
Co., supra. 

65. Cal.—Vogue Creamery Co. v 
Acme Ice Cream Co., 47 P.2d 767, 
8 Cal.App.2d 367. 

66. Ky.—Porter’s Adm'r v. DuUn Oil 
Co., 45 S.W.2d 49.*;, 242 Ky. 34. 

67. Cal.—Shaw v. Hollister Land & 
Improvement Co., 135 P. 966, 166 
Cal. 257. 

Beisase of equity of redemption 

A corporate mortgagor’s release of 
Its equity of redemption under a 
mortgage on all the tangible proper¬ 
ty of the corporation is not invalid, 
under such statute, as a transfer of 
the business, franchise, and property. 
—Baldwin V. American Trading Co., 
243 P. 710, 76 Cal.App. 80. 

68. U.S.—Goodman v. Purnell, N.Y., 
187 P. 90. 109 C.C.A. 408—McCul¬ 
lough v. Sutherland. C.C.W.Va., 163 
P. 418. 

N.Y.—Eppley v. Kennedy. 115 N.Y.S. 
360, 131 App.DIv. 1. reversed on 
other grounds 91 N.E. 797, 198 N. 
Y. 348. 

69. Arlz.—Thayer v. Valley Bank. 
276 P. 626, 36 Arlz. 238. 

14a G.J. p 641 note 89. 
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e. Diseontiniiliic BudneaB; Payment of Debts 

A private corporation, acting In good faith and with 
Ka atockholdera' conaent, may diapoae of Ita entire aaeeta 
for the purpoae of discontinuing business. 

A private corporation may, where it acts in good 
faith and with the assent of its stockholders, dis¬ 
pose of its entire assets and property for the pur¬ 
pose of discontinuing its business.^® This is par¬ 
ticularly true where the corporation is in an em¬ 
barrassed condition and the sale is for the purpose 
of payment of its debts,or where further prose¬ 
cution of the business would be unprofitable and im¬ 
practicable,^2 or its corporate life is about to ex- 

pire72 

d. Oontinuing Bnsinegs through Another Cor¬ 
poration 

In the absence of express authorization, a corporation 
cannot transfer all Its property to enable the transferee 
to exercise its powers and control its affairs. 

In the absence of express authorization, a corpo¬ 
ration cannot transfer all of its property to an¬ 
other corporation for the purpose of enabling the 
transferee to exercise its powers and control its af- 
fairs.*^^ A statute authorizing the disposition of the 
corporate property upon dissolution by the volun¬ 
tary act of its stockholders does not authorize cor¬ 
porations intending to continue their corporate ex¬ 
istence to dispose of their corporate powers and 
franchises, or to lease them for an indefinite period 


to others.^* 

The power of a corporation to dispose of all its 
assets for stock in another corporation is considered 
in § 951 supra. 

e. Statutory or Charter Permission 

In the absence of fraud or bad faith, a corporation 
may effect a valid transfer of all Ita property by acting 
pursuant to express authorization. 

In the absence of fraud or bad faith, a corpora¬ 
tion, when expressly authorized by statute or char¬ 
ter, may effect a valid transfer of its entire prop¬ 
erty.*^® The conditions or procedural requirements, 
if any, contained in a statute or charter provision 
authorizing such transfer must be complied with.77 
A conveyance made in consideration of securities 
held by the transferee constitutes a sale within the 
meaning of a statute authorizing a sale of all the 
corporate property, and is not a barter or ex- 
change.7® 

f. Transfer of Franchises 

The franchise to be a corporation cannot be trans¬ 
ferred without express authorization, but secondary fran¬ 
chises may be sold under a corporation’s general power 
to dispose of its property. 

The franchise to be a corporation cannot be trans¬ 
ferred without express provision of law authorizing 
such transfer and pointing out the mode in which 
It is to be made.7® The charter of the corporation 


70. On.—Biff^H V McBrayer, 162 S 
K 787. 174 Ga. 244. 

N.Y—In re Anirrlran Telegraph & 
Cablp Co.. 248 N.Y.R 98. 139 Mlw. 
62 .*! 

Ti-nn—Hirkn v. Whiting, 258 S W. 
784. 149 Tenn. 411. 

14ii G J p 541 note 90. 

71. Conn —Bartholomew v Derby 
Rubla r Co . 38 A. 46, 69 Conn B21, 
61 Am SR 57. 

14a C..J p 541 note 91 

72. Utah.—Hegga v. My ton Canal & 
Irrigation Co., 179 P. 984, 54 Utah 
120 . 

14a C.J. p 541 note 92 

73. Mo.— Buford v Keokuk North¬ 
ern Line Packet Co, 3 Mo.App. 159, 
aflfirmed 69 Mo. 611. 

74. U.S.—Barry v. Interstate Rofln- 
eries, DC.Mo.. 13 F.2d 249, 261, cit¬ 
ing OorpiiB Jnrle. 

Ill.—Edwardaville Coal Co. v City 
Coal Co., 226 Ill.App. 150. 

Wash.—Moore v. Los Lugos Gold 
Mines, 21 r.2d 253, 172 Wash. 670. 

14a C.J. p 541 note 95. 

7B. U.S.—Oregon R. & Nav. Co. v. 

Oregonian R. Co., Or., 9 S.Ct. 409, 
130 U.S. 1. 32 L.Ed. 837. 

72. Iowa.—Oraeser v. Phoenix Fi¬ 


nance Co. of Des Moines, 254 N W 
859, 218 Iowa 1112 
Utah.—Beggs v My ton Canal A Ir¬ 
rigation Co., 179 P. 984. 54 Utah 
120 

14a C.J. p 542 notes 99, 1 
77. N.Y.—Wegman v Levinson Shoe 
Mfg, Co.. 196 N.TS 535 
14a CJ p 642 notes 99. 1. 

Statutes requiring stockholders' con¬ 
sent see S 015 supra. 

Votloa to stookholdara held manda¬ 
tory.—Cyclone Drill Co. v. Zeigler, 
124 N.E. 131, 99 Ohio St. 151. 

Bala to foreign oorporatioa held 
not prohibited by such statute — 
Morris V. Interstate Iron & Steel 
Co. 257 Ill.App. 613. 

Zaaocant pnrohaaara 

Where a corporation sells Its en¬ 
tire property or assets, it is the duty 
of the purchaser to ascertain, be¬ 
fore making the purchase, whether 
the corporation has fully complied 
with the statutes authorizing it to 
make such a sale; otherwise the pur¬ 
chaser takc's the property subject to 
the rights of nonconsenting stock¬ 
holders.—Cyclone Drill Co. v. Zeigler, 
124 N.E. 131, 99 Ohio St. 151. 

78h Ala.—Forsyth v. Alabama City, 
G. & A. Ry. Co.. 93 So. 401, 207 
Ala. 488. 


79. IT S.—Producers Pipe Line Co v. 

Martin, D C.Ky.. 22 P.Supp. 44. 

Ill.—Morris v. Interstate Iron & Steel 
Co.. 257 IllApp. 613. 

Miss —First Union Trust & Savings 
Bank v. Mississippi Power Co., 150 
So. 381. 167 Miss 876—Gulf Re¬ 
fining Co. V. Cleveland Trust Co., 
108 So 158, 160, 166 Miss. 759. cit¬ 
ing Corpus Juris. 

N Y —In re Heilbron, Wolff A Co., 
229 N.Y.S. 325. 224 App.Div. 14. 
14u C.J. p 542 note 3. 

But it has been held that "not 
only do solvent corporations without 
liabilities have the unrestricted right 
with the approval of their sharehold¬ 
ers, to dispose of their assets, but 
they may also sell and transfer their 
charters or corporate franchises and 
vest the same in others."—Coleman 
V Hagey, 158 S.W. 829, 842, 262 Mo. 
102 . 

Power of quasi-public corporation see 
infra 8 1103. 

Bala of Bams aad rights 

"Even if the Enterprise Company 
had attempted so to do, it could not. 
we suppose, sell or convey its cor¬ 
porate name, or its right to maintain 
and defend judicial proceedings, or 
to make and use a common seal."— 
Stats V. Western Irr. Canal Co., 19 


669 



§ 1102 


COBPOBATIOirS 


19 C.J.S. 


may be transferred under express statutory author¬ 
ization,*® in which case the transaction in reality 
amounts to a surrender of the old charter and the 
grant de novo of a similar charter to the so-called 
transferees or purchasers.*^ A recognition by the 
legislature of a transfer may be sufficient to vali¬ 
date the transfer.** 

Secondary franchises. In the absence of consti¬ 
tutional or legislative restrictions, a corporation 
may, under its general power to dispose of its prop¬ 
erty, sell secondary franchises held by it distinct 
from its franchise to be a corporation,** and, of 
course, it may do so under express authorization 
from the legislature creating it and granting the 
franchise.*^ 

g. Property Passing by Conveyance 

Particular conveyances of the property of corpora¬ 
tions have been held to transfer an Insurance policy on 
an officer, but not a corporation’s franchise, shares of 
its own stock, unissued bonds, or Its exemption from 
taxation. 

A conveyance of the physical property held by a 
corporation is not a transfer of its franchise.*® 

Notwithstanding the resolution upon the part of 
the grantor corporation is to dispose of all of its 
property, a conveyance executed pursuant thereto 
which excepts certain property from the descrip¬ 
tion of the property conveyed will not on its face 
pass a beneficial interest therein;*® hut where prop¬ 
erty has been omitted through mistake an equitable 
title may pass.*^ A corporation by a sale of all 


its property and franchises except its corporate 
franchise does not pass shares of its own stock 
which it has bought in for delinquent assessments 
and has not authorized to be reissued,** nor does it 
pass unissued bonds.** A transfer of the rights 
and privileges of the corporation does not convey 
a freedom from the exercise of governmental pow¬ 
er which the corporation enjoys under its charter, 
as, for example, an exemption from taxation.*® 

On the other hand, a transfer of all the corporate 
assets is broad enough to include an insurance pol¬ 
icy on the life of the corporation’s former presi- 
dent.*l 

§ 1103. Quasi Public Corporations 

a. In general 

b. Statutory or charter permi.ssion 

c. Primary franchises generally 

d. Secondary franchises generally 

e. Transfer of franchises to individuals 

f. Special rights and privileges 

a. In General 

At a general rule a corporation owing duttea to the 
public cannot, without legitlatfve authority, trantfer it# 
property or franchitet In such a way at to abtolve or 
prevent it from performing itt pubiic dutiet. 

Without legislative sanction, a corporation can¬ 
not hy a transfer or sale absolve itself from per¬ 
formance of a duty which it owes to the public,** 
except by a transfer to the public itself.** Like- 


P. 349, 40 Kan. 96. 99, 10 Am.S.R. 
166. 

80l Ky.—Phillips v. Winslow, 18 B. 
Mon. 431, 68 Am.D. 729. 

81. Ala.—Meyer v. Johnston, 53 Ala. 
237. 

Ohio.—State v. Sherman, 22 Ohio St. 
411. 

14a C.J. p 642 note 6. 

82. U.S.—Hall V. Sullivan R. Co., 
C.C.N.H., 11 F.Ca8.No.5.948. 

83. U.S.—Producers Pipe Line Co. 
V. Martin. D.C.Ky., 22 F.Supp. 44. 

Miss.—First Union Trust & Savinsrs 
Bank v. Mississippi Power Co., 160 
So. 381, 167 Miss. 876—Gulf Re¬ 
fining Co. v. Cleveland Trust Co., 
108 So. 168, 160, 166 Miss. 769, cit¬ 
ing Oorpns Juris. 

Utah.—Cooper v. Utah Light, etc., 
Ca. 102 P. 202. 36 Utah 670, 136 
Am.S.R. 1075. 

8 C U.S.—Willamette Woolen Mfg. 
Co. Y. British Columbia Bank. Or., 
7 S.Ct. 187, 119 U.S. 191, 30 L.Ed. 
884. 

K.J.—'Randolph v. l4umed. 27 N.J.Eq. 

567. 


85. Cal.—Miners* Ditch Co. v. Zeller- 
bach, 37 Cal. 643. 99 Am.D. 300. 

88 . N.C.—^Pinchback v. Bessemer 
Mm., etc.. Co., 49 S.E. 106. 137 N, 
C. 171. 

87. Miss.—Industrial Finance & 
Thrift Corporation v. Smith. 175 
So. 206, 208. citing Corpns Juris. 

Mo.—Warren v. Mayer Fertilizer, 
etc., Co., 122 S.W. 1087, 146 Mo. 
App. 568. 

14a C.J. p 648 note 14. 

88 L Cal.—Tulare Irr. Dist. v. Ka- 
weah Canal, etc., Co., 44 P. 662, 6 
Cal.Unrep.Ca8. 330. 

88 . Mo.—Dllbert v. D’Arcy, 164 S. 
W. 1116, 248 Mo. 617. 

90l U.S.—Morris Canal & Banking 
Co. V. Baird, N.J., 36 S.Ct. 28. 239 
U.S. 126, 60 L.Ed. 177—-Rochester 
R. Co. V. Rochester, N.T., 27 S.Ct. 
469, 205 U.S. 236, 61 L.Ed. 784. 

14a C.J. p 642 note 9. 

91. U.S.—Northwestern Mut. Life 
Ins. Co. V. Tidewater Oil Sales Cor¬ 
poration, D.C.Mo., 4 F.Supp. 889. 

92 , Qa.—Georgia R., etc., Co. v., 
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Haas, 66 S.E. 313. 127 Ga. 187, 119 
Am.S.R. 327, 9 Ann.Cas. 677. 

14a C.J. p 643 note 17. 

Lease of entire property see Infra 9 
1246. 

Special charter provisioas 
transfer improper 

A railroad company, created by a 
special act which contained minute 
provisions as to the rights of stock¬ 
holders and as to their duties to each 
other, the public, and the state, to 
which annual reports were to be 
made, and which provided that the 
construction of the road was to be 
begun within ten years and complet¬ 
ed within twenty, and that a fair rec¬ 
ord of the whole expense of construc¬ 
tion should be kept, and reserved to 
the state the privilege of purchas¬ 
ing the road after the expiration of 
fifty years, has no authority to trans¬ 
fer all its assets to another corpo¬ 
ration.—Blair V. St. Louis, H. 6b K. 
R. Co., C.C.MO., 22 F. 36. 

99. U.S.—Indianapolis v. Consum¬ 
ers* Gas Trust Co.. Ind., 144 P. 640, 
76 C.C.A. 442, certiorari denied 17 



19 C.J.S. 


CORPORATIONS 


i 1103 


wise, as a general rule a quasi-public corporation 
which as such owes duties to the public cannot, 
without legislative authority, sell or transfer its 
property and franchises in such a way as to prevent 
it from performing its public duties,^^ and if it 
docs so, or attempts to do so, the state may bring 
proceedings to set aside the conveyance, or to en¬ 
join the corporation from carrying out the attempt, 
or to forfeit the corporation’s charter;^® however, 
conveyances of the property of corporations which 
were apparently quasi-public have been upheld un¬ 
der the principles applicable to the transfer of the 
property of strictly private corporations.®® A 
quasi-public corporation cannot, as a general rule, 
without specific authority, alienate property essen¬ 
tial to the exercise of its franchises and powers af¬ 
fected by public interest but property not essen¬ 
tial to the exercise of public duties may, in the ab¬ 
sence of a charter or statutory provision, be alienat¬ 
ed by a quasi public corporation as by a strictly 
private corporation.®* 

Liability of transferee. The transferee of the 
franchise and property of a quasi-public corpora¬ 
tion takes them subject to the obligations which in¬ 
hered in the original grant of franchise.®® 

b. Statutory or Charter Permission 

A quasi-public corporation cannot dispose of all of 
Its property under a general grant of power to dispose 
of property, but may do so under an express grant of 
power, which is construed in favor of the public, or under 
a statute authorizing the purchase of assets. 


Quasi-public corporations may be authorized to 
convey their property by express charter^ or stat¬ 
utory® provisions. Such grants from a state must 
be construed in favor of the public and against the 
grant,® but not so as to defeat the intention of the 
legislature.^ A general grant of the power to ac¬ 
quire and dispose of property will not be construed 
to authorize a quasi-public corporation to dispose 
of its franchises and property essential to the per¬ 
formance of its duties to the public.® A statute 
authorizing the purchase of the assets of a public 
service corporation necessarily authorizes the cor¬ 
poration to dispose of such assets.® 

The construction and effect of statutes confer¬ 
ring upon public service commissions or other 
bodies power to permit or prevent the proposed 
transfer of the property of public utility corpora¬ 
tions is considered in the C.J.S. title Public Utilities 
§ 43, also 51 C.J. p 53 note 36-p 54 note 59. 

c. Primary Franchises Generally 

A quasi-public corporation cannot, without express 
authorization, transfer its franchise to be a corporation. 

A quasi-public corporation cannot, unless the 
power and mode arc specifically provided for by 
law, transfer its primary franchise or franchise to 
be a corporation.7 In the absence of an express 
statutory provision, such franchise does not pass by 
a transfer of all the property of the corporation.® 


S.Ct. 779, 203 U.S. 592, 51 L Ed 
331. 

14a C.J. p 544 note 24. 

S4. Ill.—IVoplf V. Commercial Tel¬ 
ephone & Tclepraph Co. 115 N.E 
379, 277 Ill. 265. LR.A.IJUTD 704 
Me.—Guilford & SangerMlle Water 
Dlsl. V. Sa!u;erville Water Supply 
Co., 154 A. 667. 130 Me. 217 
14a C.J. p 543 note 18 
•5. N.J.—Stockton v Central R. Co 
of Now Jersey, 24 A. 964, 60 N.J. 
Eq. 62, 54, 17 L R.A 97 

96. Knn—State v. We.stern Irripat- 
ingr Canal Co. 19 I*. 349. 40 Kan. 
96. 10 Am.S.K. 166. 

14a C.J. p 643 note 19. 

Transfer of all property by private 
corporation see supra S 1102. 

97. Tex.— Missouri Rac. R. Co. v. 
Owens, 1 Tex.A.Civ.Cas. fi 384. 

14a C.J. p 544 note 21. 

laabillty of **proportj hold nador 
fraaohiso” 

In a constitutional provision, de¬ 
claring: that no corporation shall 
lease or sell any franchise so as to 
relieve the franchise or property held 
thereunder front certain corporate li¬ 
abilities, the words "or property held 


thereunder” mean such property as 
is necessarily held and used in the 
operation, use, or enjoyment of the 
privileges conferred by the franchise, 
and without the possession of w'hlch 
property the privilege.s conferred 
could not successfully be exercised, 
operated, or enjoyed.—Cooper v. Utah 
Light, etc., R. Co.. 102 P. 202, 35 
Utah 670, 136 Am S.R. 1075. 

98. Mass.—Hendee v. Pinkerton, 14 
Allen 381. 

N.Y —Yates v. Van de Bogert, 66 N. 
Y. 526. 

14u C.J. p 544 note 22. 

99, Kan.—State v. Missouri. K. & T. 
R Co.. 232 P, 1038, 117 Kan. 661. 

1, Iowa.—Mahask«a County R. Co. v. 
Pes Moines Valley R. Co., 28 Iowa 
437 

Mo.—St. Louis v. St. Louis Gaslight 
Co.. 70 Mo. 69. 

8 . Ala.—Forsyth v. Alabama City G. 
& A. Ry. Co., 93 So. 401, 207 Ala. 
488. 

Mass.—In re Opinion of the Justices, 
159 N.E. 70, 261 Mass. 666. 

14a C.J. p 544 note 26. 

a, U.S.-^regon R., etc., Co. v. Ore¬ 
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gonian R Co.. Or., 9 S.Ct. 409, 139 
U S 1, 32 L.Ed. 837. 

Vt.—Eldridge v. Smith, 34 Vt. 484. 

4. N J —Black v. Delavrarc, etc.. Ca¬ 
nal Co., 22 NJ.Kq. 1.30. 

5. N J.—Coler v. Tacoma R, etc., 
Co.. 64 A. 413, 65 N.J.Eq. 347, 108 
Am.S.R. 786. 

Ohio.—Coe V. Columbus, etc., R. Co., 
10 Ohio St 372, 75 Am.D. 618. 

Permission as to tran.sfcr of second¬ 
ary franchises see infra | 1103 d 
( 2 ). 

6. Wis.—Connor v. Marshfield. 107 
N.W. 639. 128 Wis. 280. 

7. Tox.—City Water Co. v. State, 82“ 
S.W. 1033. 88 Tex 600. 

14a C J. p 644 note 34. 

Under a general power to dispose 

of its property, a quasi-public cor¬ 
poration cannot dispose of its fran- 

chl.se to bo a corporation.—Coe v. 

Columbus, etc., R. Co., 10 Ohio St. 

372, 75 Am.D. 618. 

a N.Y.—People v. Cook, 18 N.E. 113, 
110 N.Y. 443. 

14a C.J. p 644 note 35. 

Provision for reorganization by pur¬ 
chaser at Judicial sale see infra f 
1586. 
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d. Saeondary Fraachiaes Ganerally 

(1) In general 

(2) Charter or statutory permission 

(3) Dividing franchises 

(1) In General 

In the absence of express authorizationf a quasl-pub- 
lie corporation cannot, as a general rule, transfer Its 
secontiary franchises. 

While the secondary franchises held by a corpo¬ 
ration, as distinct from the primary franchise to be 
a corporation, have nothing in their nature incon¬ 
sistent with their being assignable,® a quasi-public 
corporation, according to the weight of authority, 
cannot, in the absence of express authorization, 
transfer its secondary franchise or franchises,^® 
although there is contrary authority.However a 
corporation may permit another corporation to ex¬ 
ercise similar franchises on its property, where such 
exercise will not necessarily disable the former 
corporation from exercising the franchises which it 
possesses.^- A transfer of property cannot be ob¬ 
jected to on the ground that it will effect a dis¬ 
posal of a corporation’s franchises where the fran¬ 
chises have already been lost or forfeited, or have 
reverted to the state.i® 

(2) Charter or Statutory Permission 

A quasi-public corporation may be given express or 


Implied power to ellenete its eocondary franchisee; such 
a grant will be construed In favor of the public and 
against the grantee. The legislature may, so far as pub¬ 
lic rights are concerned, validate an unauthorized trans¬ 
fer. 

Under statute or charter expressly or in effect 
so providing, a quasi-public corporation may have 
power to alienate its secondary franchises.^^ The 
grant of such a power will be construed in favor of 
the public and against the grantee,^® and the power 
must be exercised in accordance with the grant.^® 
A specific grant of power by the legislature to one 
corporation to acquire the franchises of another 
designated corporation will be deemed authority to 
the latter corporation to alienate its franchises 
but a grant of power to one corporation to acquire 
the franchises of other corporations generally will 
not imjily a grant of power to other corporations to 
sell their franchises to it.^® 

It has been held that the permission to assign a 
franchise will be implied where the grant is to the 
corporation and its successors and assigns,i® but 
such language will not be extended to apply to oth¬ 
er grants.2® 

An unauthorised transfer may be validated^ so 
far as the rights of the state and of the public are 
concerned, by a subsequent ratification by the legis¬ 
lature,®^ although such ratification will not af- 


». U.S.—New Orleans, S. F. & L. R. 

Co. V. Delnmore, La., 6 S Ct. 1009, 
114 U.S. 501„29 L.Kd. 244. 

IOl U.S.—Uranch v. Jesup, Ga., 1 
S.Ct. 495, 106 U.S. 468, 27 L.Ed. 
279. 

14a C.J. p 544 note 40. 

“It . . . [has been] settled by 

an overwhelming weight of author¬ 
ity that public or quasi public corpo¬ 
rations, such as gas companies, wa¬ 
ter companies, electric companies, 
telegraph and telephone companies, 
railway companies, and all similar 
corporations which owe duties to the 
public as well as to their stockhold¬ 
ers. have no right to transfer their 
corporate powers and privileges, and 
thereby disable themselves from per¬ 
forming their public duties, without 
legislative authority."—People v. 
Commercial Tel. & Tel. Co., 115 N.E. 
379, 381. 277 111. 265. L.R.A.1917D 704. 

Aa Indirect transfer of secondary 
franchises is no more valid than a 
direct transfer.—Central Transp. Co. 
v. Pullman’s Palace-Car Co., Pa., 
11 S.Ct. 478, 139 US. 24. 35 L.Ed. 
55 —Earle v. Seattle, L. S. & E. R. 
Co„ C.C.Wa8h., 56 F. 909. 

IX. Utah.—Cooper v. Utah Light & 
Ry. Co., 102 P. 202, 35 Utah 570, 
136 Am.S.R. 1075. 

18. U.B.—-Pacific PosUl Tel. Cable 

Go. V. Western Union Tel. Co., C.C. 


Wash., 50 F. 493—Western Union 
Tel. Co. V. Kan.sas Pac. R. Co., D.C. 
Colo., 4 F. 284. 

13. Kan.—State v. Western Irr. Ca¬ 
nal Co., 19 P. 349, 40 Kan. 96, 10 
Am.S.R. 166. 

14w U.S.—New Orleans, S F. & L. 
R. Co. V. Delamore, La., 5 S Ct. 
1009, 114 U.S 501, 29 L.Ed. 244. 
14a C.J. p 545 note 45. 

Permission as to tran.sfer by quasi- 
public corporations generally see 
supra subdivision b, this section. 
General power to alienate property 

(1) General law authorizing sale 
on consent of stockholders held ap¬ 
plicable to quasi-public corporations, 
there being nothing in its contents 
which would Justify an interpreta¬ 
tion limiting its meaning so as to ex¬ 
clude them.—South Pasadena v. I*aH- 
adena Land & Water Co., 93 P. 490, 
152 Cal. 679—14a C.J. p 646 note 46 
[c]. 

(2) Under a statute authorizing 
corporations to alienate their proper¬ 
ly, a company having a franchise 
from a city for the use of its streets 
may alienate it without the consent 
of the city.—Michigan Tel. Co. v. St. 
Joseph, 80 N.W. 383, 121 Mich. 602, 
80 Am.S.R. 620, 47 L.R.A. 87. 

(3) A general grant of power to 
dispose of the entire property has 
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been construed as not authorizing a 
corporation to dispose of its second¬ 
ary franchises.—Coler v. Tacoma R., 
etc Co., 54 A. 413, 65 N.J.Eq 347, 
103 Ain.S R. 786. 

16. Ill—I’lople V. Commercial Tel 
& Tel. Co., 115 N.E. 379, 277 Ill. 
266, LR..\.1917D 704. 

14a C.J. p 616 note 46. 

16. Ga.—Upson County R. Co. v. 
Sharman, 37 Ga. 644. 

14a C.J. p 546 note 47. 

17. Conn.—New York, etc., R. Co v. 
New York, etc., R. Co., 52 Conn 
274. 

18. Md.—State v. Consolidation Coa) 
Co., 46 Md. 1. 

19. U.S.—Old Colony Trust Co. v. 
Wichita. C.C.Kan., 123 F. 702, mod¬ 
ified on other grounds 132 F. 641. 
66 C.C.A. 19. 

Ill.—People V. Commercial Tel. & Tel. 
Co., 115 N.E. 379, 277 III. 265, L.R. 
A.1917I) 704. 

aa U.S.—Oregon R., etc., Co. v. Ore¬ 
gonian R. Co., Or., 9 S.Ct. 409, 130 
U.S. 1, 32 L.Ed. 837. 

81. Me.—Shepley v. Atlantic, etc., R. 
Co.. 55 Me. 395. 

Mass.—Shaw v. Norfolk County R. 
Co., 5 Gray 162. 

N.H.—Richards v. Merrimack, etc., 
R. Co., 44 N.H. 127. 
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feet the rights of others as determined by the laws 
in force at the time of the transfcr .22 

(3) Dividing Franchises 

A quati-publlc corporation cannot* without oxpresa 
authority* alienate a portion of ita privilegea under a 
secondary franchise. 

The secondary franchises of a quasi-public cor¬ 
poration cannot ordinarily, without express au¬ 
thority, be split up so as to enable the corporation 
to alienate a portion of its privileges ;23 but this 
may be done with the consent of the legislature.^^ 

e. Transfer of Franchises to Individuals 

A quasi-public corporation authorized to transfer its 
franchises may transfer to an individual franchises of 
ouch character as may be held by him* but not privileges 
or franchises appertaining peculiarly to it as a corpora¬ 
tion. 

Individuals, as appears in the C.J.S. title Fran¬ 
chises § 15, also 26 C.J. p 1027 notes 18, 19, have 
the capacity to acquire franchises, and a transfer 
of corporate franchises to an individual may be ex¬ 
pressly authorized by statute.25 Ajiart from such 
statute, it would seem that a quasi-public corpora¬ 
tion, if authorized to transfer its franchises, may 
transfer to an individual franchises of such char¬ 


acter that they may be held by him.2« So an in¬ 
dividual may act as intermediary in the transfer of 
franchises from one corporation to another.27 A 
corporation cannot, however, transfer to an in¬ 
dividual privileges or franchises which appertain 
peculiarly to it as a corporation.^* 

Public benefit. A corporation to which are grant¬ 
ed franchises to be used for the benefit of the public 
cannot transfer such franchises to an individual to 
be used for his private benefit to the exclusion of 
the public.29 

f. Special Bights and Privileges 

Rights and privileges granted specially to a particu¬ 
lar quasi-public corporation cannot be alienated by it 
without express authority. 

Rights and privileges granted specially to a par¬ 
ticular quasi-public corporation and in a sense per¬ 
sonal to it cannot be alienated by it without express 
authority from their source.^* If a special privi¬ 
lege is granted to a quasi-public corporation for the 
benefit of the corporation, and not for the benefit of 
the public, the corporation, although it may not 
transfer such privilege to another corporation, may 
voluntarily surrender the right to exercise that priv¬ 
ilege.*^ 


4. Power to Mortgage or Pledge 


§ 1104. In General 

a. General statement 

b. What law governs 

a. General Statement 

The power to mortgage has been recognized in vari¬ 
ous types of corporations. It is included in the power to 
pledge* and includes the power to give a deed of trust. 


The power to mortgage has been recognized in 
business corporations,** trading corporations,** and 
companies formed for the purpose of erecting build¬ 
ings.*^ The power to mortgage corporate property 
includes the power to give a deed of trust to secure 
a corporate debt,*® and is included in a power given 
to pledge.*® 


aa. N.H.—Richards v. Merrimack, 
etc., R Co., supra. 

aa. N.H.—INorci* v. Emery, 32 N.H. 
484 

14u C.J. p 546 note 69. 

a4. Pa.—Llpton v. Bald Eagle Plank 
Road Co.. 17 Leg Int. 365. 

aa. N.Y.—Clow V Van l..oan, 4 Hun 
134. 6 Thomps. & C 458. 

aa. La.—Lawrence v. Morgan's Lou¬ 
isiana, etc., R., etc., SS Co., 2 So 
69. 39 La.Ann. 427, 4 Am.S.R. 265 
I4a C J. p 646 note 66. 

87. N.Y.—Matter of Long Acre Elec¬ 
tric Light, etc., Co., 101 N.Y.S. 460, 
61 Misc. 407, affirmed 102 N.Y.S. 
242, 117 App.Div. 80, affirmed 80 
N.E. 1101, 188 N.Y. 361. 

14a C.J. p 646 note 66. 

88. Pa.—Jessup V. Loucks* 66 Pa. 
350. 

14a C.J. p 646 note 67. 

19 C.J.S.-4a 


Sight to be a oorporatioa 

Several bodies, possessing corpo¬ 
rate rights and franchises, cannot 
spring into existence by the act of a 
railroad company in mortgaging and 
selling separate divisions of the roud, 
with the rights and franchises ap- 
pluniile to each division, because 
this would be the exercise of a pre¬ 
rogative, by a creature, that belongs 
exclusively to its creator.—State v. 
Morgan, 38 La.Ann. 482. 

89. Pa.—Stewart’s App., 66 Pa. 413. 
14a C J p 646 note 68. 

30. U.S.—Memphis & L. R. R. Co. v. 
Berry, Ark.. 6 S.Ct. 299, 112 U.S. 
609, 28 L.Ed. 837. 

14a C J. p 646 note 61. 

31. Mo.—St. Louis v. St. Louis Gas¬ 
light Co., 70 Mo. 69. 

Bight to monopoly 

A corporation which was given the 
exclusive right to carry on a certain 
enterprise so that it has a monopoly 
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of the business may surrender its 
right to that monopoly, so that other 
corporations may engage in the same 
business In competition with it,—St. 
Louis v. St. Louis Gaslight Co., su¬ 
pra. 

38. Ark.—Merchants' & Farmers' 
Bank v. Hams Lumber Co., 146 
S.W. 608, 103 Ark. 283. Ann.Cas 
1914B 713. 

33. Md.—Iloweth v. Colbourne Bros. 
Co. 80 A. 916, 115 Md 107 

Miss—Wood v. Meyer, 7 So. 359. 

14a (\J. p 647 note 70. 

34. N Y.—Barry v. Merchants' Exch. 
Co., 1 Sandf.Ch. 280. 

35. U S.—Pullan v. Cincinnati & C. 
Air-Line H. Co„ C.C Ind , 20 F Cas 
No. 11.461, 4 B 1 S.S. 35. 

I*a.— In re Bethlehem Browns tone 
Co.. 4 Walk. 114. 

36* Ala.—Mobile, etc., R. Co. v. Tal- 
man. 15 Ala. 472. 



S IIM 

The exercise of the power to mortgage real es¬ 
tate is considered generally in §§ 1171-1195 infra. 

Exhaustion of power. The corporate power to 
mortgage, unless limited, extends to each situation, 
as it arises during the lifetime of the corporation, 
which requires the exercise of the power,^'^ and will 
continue until the actual termination of the corpo¬ 
rate existence.^* 

b. What Law Governs 

The power to mortgage depends on the laws of the 
•tate of incorporation. 8uch power extends to realty 
In another state, unless such a mortgage la prohibited 
by the law of that state. 

The power of a corporation to mortgage its prop¬ 
erty depends on the laws of the state of incorpora¬ 
tion, and not on those of the state where the prop¬ 
erty is situated,33 although in the case of a real es¬ 
tate mortgage the manner of execution and the 
mode of foreclosure are governed by the laws of the 
place where the property is situated.^® The general 
power of a corporation to mortgage its real estate 
extends to its real estate situated in a state other 
than that in which it was formed, unless such a 
mortgage is prohibited by the law of that slate.^i 
Although a corporation whose property extends 
into more than one state may have authority to 
mortgage its secondary franchises necessary to en¬ 
able it to transact its business in one state, it may 
not have authority to mortgage the franchises which 
it holds in another statc.^2 

§ 1105. As Incidental to, or Limited by. Other 
Powers 

a. In general 

b. Powers of sale, alienation, and other 

powers of disposal 


19 C.J.Si 

c Power to incur debts and borrow mon¬ 
ey 

d. Power to purchase 

a. In General 

The power to mortgage hae been held Incidental to a 
corporation's power to acquire and hold property, a 
grant of powers Incident and useful to corporations, and 
a grant of power to ereot a building. 

A corporation having the right to acquire and 
hold property, as discussed in §§ 1088-1089 supra, 
has, as incidental thereto, unless prohibited by stat¬ 
utory or charter provisions, infra § 1107, the pow¬ 
er to mortgage it.^3 The power to mortgage has 
also been held incidental to a grant of powers “in¬ 
cident and useful to corporations,”^^ and to the 
grant of the power to erect a building,45 and, as 
appears in § 1104 supra, is included in the power to 
pledge. 

b. Powers of Sale, Alienation, and Other Pow¬ 

ers of Disposal 

A corporation's power to mortgage or pledge Is gen¬ 
erally held Included In the power to sell, and according 
to some authorities cannot be greater in extent than 
the power to alienate absolutely. The power to mortgage 
has also been held Included In other variously worded 
powers of disposal. 

It’is generally held that the power of a corpora¬ 
tion to^ mortgage or pledge is included in the pow¬ 
er to sell,^3 and according to some authorities the 
power to mortgage cannot be greater in extent than 
the power to alienate absolutely, since every mort¬ 
gage may become an absolute conveyance by fore¬ 
closure.^"^ There is, however, authority to the ef¬ 
fect that the withholding of the power to sell is not 
a withholding of the power to mortgage or pledge.^* 

The power of a corporation to mortgage has also 
been held to be included in the power to convey,^® 
the power to hold and convey, for the purpose of 
acquiring property,®® the power to transfer proper- 
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37. Pa.—Oloningrer v. Pittsburgh & 
C. R. Co., 21 A. 211, 139 Pa. 13. 

38l N.T.—Martin v. Niagara Palls 
Paper Mfg. Co., 44 Hun 180, affirm¬ 
ed 25 N.E. 303. 122 N.Y. 166. 

Ohio.—Lattimer v. Mosaic Glass Co.. 
13 Ohio Cir.Ct. 163, 7 Ohio Cir.Dec. 
430. 

38. N.Y.—United Water Works Co. 
V. Omaha Water Co., 48 N.Y.S. 817, 
21 Mksc. 594, reversed on other 
grounds 68 N.E. 58, 164 N.Y. 41. 

4MI. N.Y.—Central Gold Min. Co. v. 
Platt. 3 Daly 263. 

41. U.S.—American Waterworks Co. 
of Illinois V. Farmers’ Loan & 
Trust Co., Neb.. 73 F. 956, 20 C.C. 
A. 133. 

14a C.J. p 647 note 81. 


43. U.S.—Randolph v. Wilmington & 
R. R. Co., C.C.Pa., 20 F.Cas.No.ll,- 
563. 

Power to mortgage secondary fran¬ 
chises generally see 9 IHO f (2) 
infra. 

43. Me.—^Fltch v. Lewiston Steam- 
Mill Co., 12 A. 732, 80 Me. 84. 

14a C.J. p 547 note 65. 

44. Ill.—Badger v. Batavia Paper 
Mfg. Co.. 70 Ill. 302. 

14a C.J. p 548 note 89. 

45. N.Y.—Barry v. Merchants’ Exch. 
Co., 1 Sandf.Ch. 280. 

44. U.S.—Willamette Woolen Mfg. 
Co. V. British Columbia Bank, Or., 
7 S.Ct. 187, 119 U.S. 191, 80 L.Ed. 
384. 

14a C.J. p 648 note 91. 
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Ths power to sell its seouxltles for 
the payment of its debts gives the 
corporation power to pledge them for 
that purpose.—Leo v. Union Pac. R. 
Co., C.C.N.Y.. 17 F. 273. 

47. U.S.—Commerce Trust Co. v. 
Chandler, C.C.A.MaBS., 284 F. 737, 
reversing, D.C., William H. Haskell 
Mfg. Co. V. Nelson Blower & Fur¬ 
nace Co., 276 F. 206. 

Mass.—Commonwealth v. Smith, 10 
Allen 448, 87 Am.D. €72. 

48. Iowa.—^Krider v. Western Col¬ 
lege, 31 Iowa 647—Middletown Sav. 
Bank v. Dubuque, 16 Iowa 394. 

43. N.J.—Leggett v. New Jersey 
Mfg., etc., Co., 1 N.J.Eq. 641, 23 
Am.D. 728. 

60l Ala.—^Alabama Gold L. Ins Co. 
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ty,®^ the power to dispose of its property,the 
power to “sell and dispose of” its property,® 3 the 
general authority to sell and convey,®* the power 
to dispose of property by way of sale, lease, ex¬ 
change, or “otherwise,”®® and the power to make all 
necessary contracts and to sell and dispose of its 
property.®® 

c. Power to inenr Debts and Borrow Money 

The power of a corporation to mortgage Iti property 
may be Implied from Ita power to borrow money, or to 
make contracts and thus create debts, or from the power 
given another corporation to lend it money. 

A corporation expressly or impliedly authorized 
to borrow money has implied power to mortgage 
its property to secure the payment of money bor¬ 
rowed for use in carrying out the objects for which 
the corporation was formed,®"^ unless restrained by 
charter or statutory provision.®® So the power has 
been inferred from the power to make contracts 
and thus create debts.®® A statute authorizing an¬ 
other corporation to loan money to a specified cor¬ 
poration on mortgage will by implication confer 
power on the debtor corporation to mortgage its 
property to secure the loan.®® 

d. Power to Purchase 

A corporstion’s power to mortgage may be Implied 
from Its power to purchase, and it may have Implied 
power to execute a purchase-money mortgage. 


A corporation having power to purchase has, in 
the absence of charter or statutory restriction, im¬ 
plied power to borrow money to make the purchase 
and to mortgage its assets to secure such indebted- 
ncss.®^ So a corporation may have the implied pow¬ 
er to execute a purchase-money mortgage,®® even 
though expressly prohibited from mortgaging its 
property.®® It may also mortgage the property ac¬ 
quired to secure payment of an indebtedness as¬ 
sumed by it as a part of the consideration in the 
purchase of such properly.®* 

§ 1106. Express Power 

a. In general 

b. Curative acts 

a. In General 

A corporation may execute a mortgage on Its prop¬ 
erty when expressly authorized by its charter or a gen¬ 
eral law. A corporation having no power except that 
conferred by statute cannot give a valid mortgage with¬ 
out complying therewith; but a mortgage within the 
spirit and purpose, although not the letter, of an enabling 
act may be within its power. 

A corporation’s charter may expressly authorize 
it to execute a mortgage on its property.®® If the 
general laws of a state authorize a corporation to 
mortgage its property, the corporation does not lose 
that right merely because the power is not men¬ 
tioned in its articles of incorporation,®® especially 


v. Central Agricultural, etc., Aasoc., 
64 Ala. 73. 

51. Mass.—Bast Boston Freight R. 

Co. V. Bastern R. Co., 13 Allen 422. 
14a C.J. p 548 note 97. 

62. Ala.—Taylor v. West Alabama 
Agricultural, etc.. Assoc., 68 Ala. 
229. 

14a C.J. p 548 note 98. 

53L Pa.—Gordon v. Preston, 1 Walts 
386, 26 Am.D. 76. 

54b N.Y.—Jackson ▼. Brown, 6 
Wend. 590. 

55. Kan.—First Nat. Bank v. Para¬ 
mount Transit Co., 33 P.2d 300, 
139 Kan. 808. 

56. Md.—Booth T. Robinson, 66 Md. 
419. 

57. S.D.—American Nat. Bank v. 
Wheeler-Adams Auto Co., 141 N. 
W. 396, 31 S.D. 624. 

14a C.J. p 648 note 3. 

Borrowing for purchase see Infra 
subdivision d, this section. 

5a Ind.—Wright v. Hughes, 21 N. 
E. 907, 119 Ind. 324, 12 Am.S.R. 
412. 

Md.—Booth v. Robinson, 55 Md. 419. 

5a N.H.—Richards v. Merrimack, 
etc., R. Co.. 44 N.H. 127, 135. 

Pa.—Watts’ Appeal, 78 Pa. 870. 

14a C.J. p 648 note 5. 


**The power of a corporation to 
sell and convey its property, and to 
borrow money, and make contracts, 
implies the power to mortgage its 
property, real and personal, to secure 
the payment of its debts.”—Richards 
V. Merrimack, etc., R. Co., supra. 

6a Va.—Enders v. Board of Public 
Works, 1 Gratt. 364, 42 Va. 364. 

61. U.S.—^Mannington v. Hocking 
Valley R. Co.. C.C.Ohio, 183 F. 133. 

Implication from power to: 

Acquire and hold property gener¬ 
ally see supra subdivision a, this 
section. 

Incur indebtedness generally see 
supra subdivision c, this scetion. 

62. Pa.—Pittsburgh Union Trust Co. 
V. Mercantile Iiibrary Hall Co., 42 
A. 129, 189 Pa. 263. 

14a C.J. p 649 note 8 . 

RsasoB fox ruls 

“The exercise of such power may 
be advantageous and useful, enabling 
the corporation the sooner to put its 
powers into active exercise, and to 
acquire the necessary property on 
terms more profitable to its stock¬ 
holders. It would scarcely be af¬ 
firmed that the power to acquire and 
hold real and personal estate must 
be narrowed that the corporation 
could not contract a debt for its 
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purchase—that at the very moment 
of the purchase and conveyance, the 
purchase money must be counted out, 
or the purchase and conveyance is 
void ”—^Alabama Gold L. Ins. Co. v. 
Central, Agricultural, etc.. Assoc., 64 
Ala. 73, 77. 

Fledge 

A corporation authorized to pur¬ 
chase mining claims may pledge its 
capital stock to secure the payment 
of the purchase price of such claims. 
—Turner v. Tjosevig-Kennecott Cop¬ 
per Co., 199 P. 312, 116 Wash. 223. 
63b Mo.—McMurray v. St. LiOuis OH 
Mfg. Co., 33 Mo. 377. 

14a C.J. p 549 note 10. 

64. Ky.—Farmers’ Bank v. Ohio 
River Line Steamboat Co„ 66 S.W. 
719, 108 Ky. 447, 22 Ky.L. 132. 

14a C.J. p 549 note 12. 

65. La.—Liverpool & London & 
Globe Ins. Co. v. Aleman Planting 
& Mfg. Co., 117 So. 554, 166 La. 
467. 

66b Wash.—Tacoma Hotel v. Morri¬ 
son & Co., 74 P.2d 1003, 193 Wash. 
134. 

BeligiolUi oorporatlOB held to have 
power to mortgage under a statute 
conferring such power on "every cor¬ 
poration.”—Keith, etc, Coal Co. v. 
Bingham. 10 S.W. 32. 97 Mo. 196. 
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if the statute does not require the corporation to 
enumerate all its powers in its articles of incorpo- 
ration.®^ On the contrary, in the absence of a plain 
abdication thereof in the articles of incorporation, 
the power conferred by the general laws is inherent 
in every corpora'tion formed thereunder.** 

The general mortgage acts authorizing the mort¬ 
gaging of personal property are applicable to cor¬ 
porations having power to borrow money.®* In a 
jurisdiction in which a corporation has no power to 
execute a mortgage on its property without express 
statutory authority, a mortgage which does not con¬ 
form to the provisions of the enabling statute will 
be void;*^® and a corporation which has no pow¬ 
er to mortgage its property except that conferred 
by statute cannot give a valid mortgage which will 
exceed the authority given under the statute.*^^ A 
mortgage given by a corporation directly to the 
person from whom it borrows money is not void on 
the ground that it violates a statute giving it au¬ 
thority to make a mortgage to secure bonds for the 
money borrowed.^* 

The power of a corporation to mortgage its prop¬ 
erty under a statute expressly conferring such pow¬ 
er has been held to be coextensive with that of an 
individual.^* 

Express grants of power for particular purposes 
are discussed in § 1108 infra. 

Letter or spirit of statute. If a transaction in 
which a corporation mortgages its property does not 
come within the letter of an enabling statute, but 
does come within its spirit and purpose, the corpo¬ 
ration will have power to make the mortgage.^® 

b. Curative Acts 

A corporation’s want of power to execute a mort¬ 
gage may be cured by statute, but vested rights cannot 
be so changed. 

The legislature of a state may, within constitu¬ 
tional limits, by a curative act validate a corpora¬ 


tion's mortgage void on the ground of lack of pow¬ 
er.^® The enactment of a statute granting power 
before the mortgage takes effect as security will 
cure any want of power at the time of the original 
making of the mortgage.*^® Obviously, however, 
the legislature cannot change the vested rights of 
individuals in respect of a mortgage which is void 
for want of power of the corporation to execute 
it.77 

§ 1107. Limitations or Restrictions on Power 

a. In general 

b. By agreement 

c. By statute 

s. In General 

Apart from contractual and statutory limitations, 
only a departure from good faith or the corporation’s 
purposes will limit Its power to mortgage. The power is 
not limited by a limitation on the amount of its author¬ 
ized capital stock. 

Apart from contractual and statutory limitations, 
considered in succeeding subdivisions of this sec¬ 
tion, nothing but a departure from good faith^® or 
the purposes for which the corporation was form- 
ed7* will limit its power to mortgage. The power 
to mortgage is not limited by a charter provision 
limiting the amount of stock assessments and pro¬ 
viding that further sums must be raised by creating 
new shares,*® or by a limitation on the amount of 
the corporation's authorized capital stock.*i Where 
alienation of its property by the corporation has 
been enjoined by the court, a mortgage thereafter 
made by it is void.** 

b. By Agreement 

A corporation’s power te mortgage may be limited 
by agreement. 

A corporation's power to mortgage its property 
may be limited by agreement, as by a clause in a 
mortgage limiting its future mortgage indebted¬ 
ness.** 


67. U.S.—Sioux city Terminal R. & 
Warehouse Co. v. Trust Co. of 
North America, Iowa, 82 F. 124, 27 
C.C.A. 73, affirmed 19 S.Ct. 341, 173 
U.S. 99, 43 L.Ed. 628. 

66. Wash.—Tacoma Hotel v. Morri¬ 
son & Co.. 74 r.2d 1003, 193 Wash. 
134. 

69. U.S.—In re Federal Contracting 
Co., Ill., 212 F. 693, 129 C.C.A. 229. 

70l Mass.—Commonwealth v. Smith, 
10 Allen 448, 87 Am D. 672. 

71. Tenn.—Frazier v. East Tennes¬ 
see, etc., R. Co., 12 S.W. 637, 88 
Tenn. 138. 

79. N.Y.—Davidson Y. Westchester 


Gaslight Co., 2 N.E. 892, 99 N.Y. 
658.* 

73. Ill.—Relchwald v. Commercial 
Hotel Co., 106 111. 439. 

14a C.J. p 650 note 34. 

74, Ind.—Greensburgh, etc., Turnpw 
Co. V. McCormick, 46 Ind. 239. 

14a C.J. p 560 note 30. 

76. N.H.—Richards v. Merrimack, 
etc., R. Co., 44 N.H. 127. 

76l Vt.—^Miller v. Rutland, etc. R. 

Co., 36 Vt. 462, 476. 

14a C.J. p 651 note 41. 

77. N.H.—Richards v. Merrimack, 
etc., R. Co., 44 N.H. 127. 
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78. N.Y.—Barry v. Merchants' Exch. 
Co., 1 Sandf.Ch. 280. 

79. La—Pllsbery v. Fricke, 71 So. 
349, 139 La. 153. 

N.Y.—Barry v. Merchants' Exch. Co., 
1 Sandf.Ch. 280. 

80. N.H.—Richards v. Merrimack, 
etc., R. Co.. 44 N.H. 127. 

81. N.Y.—Barry v. Merchants' Exch. 
Co., 1 Sandf.Ch. 280. 

Statutory limitation see infra S 1107 
c (1). 

88. U.S.—Grant v. Lowe, Minn., 89 
F. 881, 32 C.C.A. 379. 

83. U.S.—Finance Co. of Pennsylva¬ 
nia V. New Jersey Short Line R. 
Co.. D.C.N.J.. 193 F. 607. 
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e. By Stotnt* 

(1) In general 

(2) Prohibition against sale 

(1) In General 

By Statutes particular classes of corporations may 
be deniedr or limited in, the power to mortgage their 
property, or the power of corporations to mortgage may 
be restricted to certain ciasses of property, or a limit im¬ 
posed upon the mortgage indebtedness. Such limiting 
statutes are liberally construed to uphold mortgages. 

By statute, particular classes of corporations, 
such as manufacturing corporations, may be denied, 
or limited in, the power to mortgage their proper¬ 
ty,®^ or the power of corporations to mortgage may 
be restricted to certain classes of property,®® or a 
limit may be imposed upon the mortgage indebted¬ 
ness which may be incurred,®® as by measuring it 
with reference to the amount of the capital stock®^ 
or the value of the property owned by the corpo¬ 
ration.®® A statute limiting the amount of indebt¬ 
edness which the corporation may incur will not 
prevent the execution of a mortgage to secure an 
existing debt, although the debt limit of the cor¬ 
poration has been reached.®® 

By other statutes, as appears in § 1176 infra with 
respect to mortgages of realty and in § 1216 with 
respect to chattel mortgages, the consent of the 
stockholders may be required. A statute requiring 
the consent of the stockholders does not restrict the 
common law power of a corporation to mortgage 
its property when the consent of the stockholders is 
obtained.®® 

Statutory restrictions on the purposes for which 
mortgages may be executed are discussed in § 1108 
infra. 


Construction in favor of validity. Statutes lim¬ 
iting a corporation’s power to mortgage arc liberal¬ 
ly construed to uphold the validity of a mortgage,®^ 
and unless a statute expressly®® or by necessary im¬ 
plication®® prohibits the giving of the mortgage, it 
will not be invalidated on that ground. However, 
it has been held that a statute prohibiting the dis¬ 
position of property, except upon certain conditions, 
by way of sale, lease, exchange, or "otherwise” nec¬ 
essarily includes a mortgage.®® 

Mortgage made indirectly. A corporation ex- . 
pressly prohibited from mortgaging its property 
cannot assume a mortgage given by its agent o« 
property purchased by him individually for the 
benefit of the corporation.®® 

(2) Prohibition against Sale 

A Btatutory prohibition of the tale of corporate prop¬ 
erty has been held to prohibit the mortgaging thereof. 

It has been held that a statute prohibiting a cor¬ 
poration from selling its property includes by im¬ 
plication a prohibition against mortgaging its prop¬ 
erty, since a mortgage may become by defeasance 
an absolute sale;®® but it has been held that a stat¬ 
ute prohibiting a college corporation from selling 
the site of the college, except upon a two-thirds 
vote of all the members, did not prohibit a mort- 
gage.®7 

§ 1108. Purpose 

a. In general 

b. Corporate uses generally 

c. Securing payment of debts 

d. Future advances 


8ft. Colo.—Carlsbad Water Co. v. 

New. 81 r. 34. 33 Colo. 389. 

14a C.J. p 651 note 46. 

86 . N.y.—Carpenter v. Black Hawk 
Gold Mining Co.. 66 N.Y. 43. 

14a C.J. p 661 note 46. 

86 . N.Y.—Barry v. Merchanta* Exch. 
Co.. 1 Sandf.Ch. 280. 

Limitation of: 

Bonded debts see fi 1147 infra. 
Debts generally see 5S 1124, 1172. 
infra. 

87. N.Y.—Flynn v. Coney Island, 
etc.. R. Co., 60 N.Y.S. 74, 26 App. 
Div. 416 

14a C.J. p 561 note 48. 
aCaot on liability for debt 
The fact that a mortsage given 
by a railroad company is void be¬ 
cause more stock was issued than 
the aggregate stock of the company 
has been held not to release the com¬ 
pany from liability for the debt 
which the mortgage was given to se¬ 


cure.—Olmsted v. Rochester, etc., R. 
Co. 8 N.Y.St. 856. 

88 . N.Y.—Flynn v. Coney Island, 
etc.. R. Co., 60 N.Y.S. 74, 26 App. 
Div. 416. 

89. Pa.—West v. Dyson. 79 A. 782, 
230 Pa. 619—Powell v. Blair, 19 A. 
559, 133 Pa. 560. 

9a N.Y.—Preston v. Loughran, 12 
N.Y.S. 313. 68 Hun 210. 

The purpose of the restriotioa is 
only to limit the general powers of 
trustees of such corporations, and 
subject them to the control of the 
stockholders in the matter of giving 
mortgages or liens, and is not found¬ 
ed on any supposed policy of with¬ 
holding from that particular class of 
corporations the full control of their 
property and the corporate power of 
disposing of or encumbering it which 
is possessed by corporations in gen¬ 
eral.—Lord V. Yonkers Fuel Gas Co., 
2 N.E. 909, 99 N.Y. 547. 3 N.E. 902, 
101 N.Y. 614. 


91. N.Y.—^Davidson v. Westchester 
Gas Light Co., 2 N.E. 892, 99 N.Y. 
658. 

98. U.S.—Central Trust Co. v. Co¬ 
lumbus, H. V. & T. R. Co., C.C. 
Ohio. 87 F. 815. 

93. N.Y.—^Davidson v. Westchester 
Gas Light Co., 2 N.E. 892, 99 N.Y. 
658. 

14 C.J. p 549 note 21. 

9ft. Kan.—First Nat. Bank v. Para¬ 
mount Transit Co., 33 P.2d 300, 
139 Kan. 808. 

95. U.S.-—Cox V. Gould, C.C.N.Y., 6 
F.Cas.No.3,301, 4 Blatchf. 341 

14a C.J. p 662 note 61. 

9a Ill.—Mannhardt v. Illinois 
Staats Zeitung Co., 90 Ill.App. 315. 

Mass.—Richardson v. Sibley, 11 Al¬ 
len 65, 87 Am.D. 700. 

Power of sale as including power to 
mortgage see S 1106 b supra. 

97. Iowa.—Krider v. Western Col¬ 
lege, 81 Iowa 547. 
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a. In Oeneral 

Statutes may limit the purposes for which a corpora¬ 
tion may execute a mortgage. Statutory grants of such 
power for particular purposes are liberally construed. 

The purposes for which a corporation may execute 
a mortgage may be limited by statute.® 8 Statutory 
grants of power to corporations to mortgage their 
property and franchises for particular purposes are 
generally construed liberally so as to advance the 
legislative purpose.®® In the absence of proof of a 
different intent, an express grant of power to mort¬ 
gage or pledge property for a particular purpose will 
not limit the power of a corporation to create liens 
for other purposes.^ 

b. Corporate Uses Generally 

A corporation’s power to mortgage Its property may 
be limited by Its purposes or duties. As a general rule, 
the purpose of the mortgage’or pledge must be to benefit 
the corporation; but a mortgagee taking a mortgage in 
good faith Is not chargeable with knowledge of the of¬ 
ficers’ intention to apply the proceeds to an unlawful 
purpose. 


The general principle that corporations may 
mortgage their real or personal property subject to 
limitations discussed in § 1107 supra, is subject to 
further exceptions, arising from the nature and pur¬ 
poses for which they are formed and from the du¬ 
ties and liabilities imposed on them by their char¬ 
ters.® The language in which the transaction is 
expressed in the mortgage or security will not affect 
the power of the corporation to mortgage or other¬ 
wise pledge its property as security, if the purpose 
was in fact a lawful one.® 

As a general rule, a corporation cannot legally 
mortgage or pledge its property for any purpose 
other than for the benefit of the corporation itself,^ 
as to secure an indebtedness of a stockholder,® or 
one or more of its officers,® or of another than it¬ 
self,^ except in a case where creditors and stock¬ 
holders do not object,® or the rights of bona fide 
holders intervene.® However, a corporation may 


98. N.Y.—Martin v. Nlairara Palls 
Paper Mfg. Co.. 26 N.E. 303, 122 
N.Y. 165—-Astor v. Westchester 
Gkus Llaht Co., 33 Hun 333. 
Statnta authorisiasr mortgaga to 
saonra debts held not to authorize 
a mortgage to raise money merely to 
carry on the operations of the com¬ 
pany.—Carpenter V. Black Hawk 
Gold Mining Co., 65 N.Y. 43. 

99i N.J.—Camden Safe-Deposit, etc., 
Co. V. Burlington Carpet Co., Ch., 
33 A. 479. 

14a C.J. p 550 note 29. 

1. Ala.—^Allen v. Montgomery H. Co., 
11 Ala. 437. 

14a C.J. p 649 note 18. 

8. N.J.—Camden Safe Deposit, etc., 
Co. V. Citizens' Ice, etc., Co., 61 A. 
529, 69 N.J.Kq. 718, affirmed 65 A. 
980, 71 N.J.Eq. 221. 

14a C.J. P 552 note 64. 

Partial fnlflllinent of oorporats p«r« 

POBS 

Pact that corporation organized to 
purchase assets of other companies 
did not purchase all the property 
recited in its articles of association 
held not to affect corporate capacity 
to execute trust deed securing loan 
to finance the purchase of part of 
such property.—Dowdle v. Central 
Brick Co., 189 N.E. 145, 206 Ind. 242. 
8. U.S.—Jenson v. Toltec Ranch Co., 
Utah, 174 F. 86, 98 C.C.A. 60. 

14a C.J. P 552 note 68. 

4i Wash.—Washington Mill Co. v. 
Sprague Dumber Co., 52 P. 1067, 19 
Wash. 165. 

Bsonxi&g traiuiportatioa facilities 
A corporation formed for the pur¬ 
pose of mining coal and iron and 
transporting Its products and allow¬ 


ed to own stock in transportation 
companies may mortgage its real es¬ 
tate to guarantee the bonds of a rail¬ 
road company in consideration of se¬ 
curing transportation facilities and 
to enable the transportation compa¬ 
ny to provide them.—Central Trust 
Co. V. Columbus. H. V. & T. R. Co., 
C.C.Ohio, 87 F. 815. 

5. N.J.—Heidler v. Werner & Co., 
128 A. 237, 97 N.J.Eq. 605, affirm¬ 
ing 124 A. 49. 95 N.J.Eq. 374. 

Pa.—Neehan v. Smyth. 9 Pa.Dist. & 
Co. 404, 75 Pittsb.Leg.J. 658, 42 
Montg.Co. 191. 

14a C.J. p 552 note 70. 

Invalidity as against creditors 

A statute authorizing corporations 
to mortgage, sell, and convey real 
and personal property does not au¬ 
thorize a company to mortgage its 
property without consideration to se¬ 
cure the individual debt of one of Its 
stockholders, on which the others are 
sureties; and such mortgages are in¬ 
valid at least against prior or con¬ 
temporaneous creditors.—^Washington 
Mill Co. V. Sprague Lumber Co., 62 
P. 1067, 19 Wash. 166. 

6. Mass.—U. S. Fidelity & Guaran¬ 
ty Co. V. English Const. Co., 20 N. 
E.2d 939. 

N.J.—-Heidler v. Werner & Co., 128 A. 
237, 97 N.J.Eq. 605, affirming 124 
A. 49, 96 N.J.Eq. 374. 

14a C.J. p 553 note 71. 

Oorporatioa with powss to assnms 
debts of others 

Provision in charter that one of its 
purposes was to acquire property and 
assume obligations of others did not 
authorize voluntary discharge of per¬ 
sonal debt of one of the corporation’s 
officers, unconnected with acquiring 
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property; and hence a mortgage cov¬ 
ering land apparently owned by cor¬ 
poration was ultra vires where exe¬ 
cuted for such purpose.—U. S. Fidel¬ 
ity & Guaranty Co. v. English Const. 
Co., Mass., 20 N E 2d 939. 

Blscharge of directors’ psrsonal 11a- 
bUlty 

The validity of a loan and mort¬ 
gage made to enable the corporation 
to discharge a valid lien against its 
property is not affected by the fact 
that such discharge also operates to 
relieve two of Its directors of per¬ 
sonal liability for the debt secured 
by the lien.—Grand Victory Theatre 
Co. V. Soloman, 195 N.W. 132, 224 
Mich. 461. 

7- N.J.—Heidler v. Werner & Co., 
128 A. 237, 97 N.J.Eq. 605, affirming 
124 A. 49. 95 N.J.Eq. 374. 

14a C.J. P 553 note 72. 

"A corporation cannot, of course, 
lend its credit or pledge its property 
purely as an accommodation to a 
stranger.”—Jesselsohn v. Boorstein. 
162 A. 254, 111 N.J.Eq. 310. 

8* Ohio.—MacQueen v. Dollar Sav. 
Bank Co., 15 N.E.2d 629. 133 Ohio 
St. 679, 117 A.L.R. 1268. 

14a C.J. p 563 note 73. 

Xatlflcatica by stockholders must 
be with full knowledge of the facts. 
—Gross Iron Ore Co. v. Paulle, 166 N. 
W. 268, 132 Minn. 160. 

■trangsrs to ths titls of the mort¬ 
gaged land who have no Interest in 
it have no standing in court to im¬ 
peach the validity of the mortgage.— 
Collins v. Rea, 86 N.W. 811, 127 Mich. 
273. 

9. Pa.—^Union Trust Co. v. Pltts- 
burgh-Buffalo Co., 86 A. 856, 261 
Pa. 1. 
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mortgagee its property to secure a debt of another 
corporation in order to protect its substantial stock 
interest in the latter corporation.^® It has been 
held that the transfer of all the stock of a corpora* 
tion to a single stockholder had the effect of a 
transfer to him individually of all the corporation’s 
property, and that a mortgage made on said proper¬ 
ty to secure the payment of his individual claim 
was therefore proper.^! If the indebtedness, al¬ 
though in form contracted in the name of a stock¬ 
holder or officer, is really entered into on account 
of the corporation, a corporate mortgage given to 
secure its payment of such indebtedness will be 
valid.i2 The stockholders may bind the corpo¬ 
ration by a mortgage for their own benefit as indi¬ 
viduals, as against themselves and all others who 
subsequently become creditors or stockholders with 
full knowledge of the mortgage and the purposes 
for which it was given.13 A mortgage by a cor¬ 
poration is not invalid merely because it is given 
to one of its officers, supra § 801, or stockholders, 
supra § 483, although the circumstances under 
which the mortgage is executed may make it so."^^ 

Diversion of proceeds. If the proceeds have not 
been paid to the corporation by the mortgagee or 
have been diverted to other purposes, the mortgage 
in the hands of the mortgagee cannot be enforced 
as against a subsequent creditor without notice of 


the diversion.^® Misappropriation or misapplica¬ 
tion of the proceeds of a loan by- an agent of the 
corporation will not affect the validity of the securi¬ 
ty given to secure the loan.l® 

Mortgagee's knowledge of purpose, A m-Drtgagee 
who in good faith loans money to a corporation and 
takes a mortgage in security for its repayment is 
not chargeable with knowledge of the intention of 
the officers of the corporation to apply the proceeds 
of the loan to an unlawful purpose but, where 
one loaning money to a corporation knows that it 
is borrowed for the private use of the officer to 
whom it is paid, a mortgage therefor is void.^® 

Partial validity. A mortgage of a corporation 
may be valid for some parts of the debt secured 
and invalid as to the other parts.i® 

c. Securing Payment of Debts 

A corporation may generally execute a mortgage to 
secure Its valid debts. A statute limiting such power 
to debts contracted In the corporation’s business is satis¬ 
fied by a debt contracted simultaneously with the mak¬ 
ing of the mortgage. 

As stated in § 1105 c supra, the power to mort¬ 
gage is generally regarded as incidental to the pow¬ 
er to borrow money; and a generally authorized 
purpose for which a corporation may execute a 
mortgage of its property is to secure the payment 
of its valid debts,^® as where the mortgage is to 


WIs.—Lehigh Valley Coal Co. v. West 
Depere Agricultural Works, 22 N, 
W. 831, 63 Wis. 46. 

10. N J.—Jesselsohn v. Boorstcin. 
162 A. 264, 111 N.J.Eq. 310. 

11. Md.—Swift V. Smith, 6 A. 634, 
66 Md. 428, 67 Am.U. 336. 

Aaok of proper ssseutioa by oorpo- 
ration 

If such stockholder Joined in the 
mortgage, the fact that it was not 
properly executed by the corporation 
did not affect its validity, inasmuch 
as it was in effect his Individual 
mortgage.—Swift v. Smith, supra. 
Stockholder and son owning all stock 
A mortgage executed, by a corpora¬ 
tion having the power to borrow 
money for any lawful purpose, as 
security for a loan of money used by 
it. among other things, to pay an 
indebtedness of a stockholder who, 
together with his son, owned all the 
stock, has been held valid.—Appcl- 
baum V. First Nat. Bank, 179 So. 373. 
236 Ala. 380. 

la. Utah.—Kurtz v. Ogden Canyon 
Sanitarium Co., 108 P. 14. 37 Utah 
813. 

Vroeoodg of Iona applied to eorporato 
pnrposon 

Where certain members of a cor¬ 
poration mortgaged their interest in 


it for money which was applied to 
corporate purposes, and the corpora¬ 
tion afterward Issued a formal mort¬ 
gage of the corporate property in lieu 
of their mortgage, the corporate 
mortgage was held good as against 
general creditors.—^Hcad v. Horn, 18 
Cal. 211. 

Sole stockholder 

Where the stock of a corporation 
is practically all owned by one man, 
and by authority of a resolution of 
the board of directors, in payment 
of an indebtedness contracted in the 
owmer’s name, but on account of the 
corporation, and in consideration of 
the surrender of capital stock of the 
corporation pledged as collateral, 
notes are issued in the name of the 
corporation and a mortgage is given 
on the corporate properly to secure 
the notes, said notes and mortgage 
are not invalid as being without con¬ 
sideration.—Fernald v. Highland Hall 
Co., 53 P. 861, 59 Kan. 534. 

13. U S.—Shumpert v. Columbia 

Nat State Bank, S.C., 231 F. 82. 145 
C.CA. 270. 

14a C.J. p 563 note 76. 

14. Mich.—Macklem v. Fales, 89 N. 
W. 581, 130 Mich. 66. 

14a C.J. p 653 note 78. 

15. U.S.—Shumpert v. Columbia 
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Nat. State Bank, S C., 231 F. 82, 
145 C.C.A. 270—In re Haas Co., Ill., 
131 F. 232, 65 C.C.A. 218. 

16. U.S.—Quinn v. National Mortg. 
& Inv. Co., App.D.C., 67 F 2d 410, 
certiorari denied National Mortg. 
& Inv. Co. V. Quinn, 53 S.Ct. 13, 287 
U.S. 610, 77 L.Ed. 630. 

Colo.—-Atkinson v. Colorado, Title, 
etc., Co., 161 P. 457, 59 Colo. 628. 
Mich.—Grand Victory Theatre Co. v. 
Soloman, 195 N W. 132, 224 Mich. 
451. 

17. Mich.—Freeman v. Mitchell, 172 
N.W. 629, 206 Mich. 380. 

14a C.J. p 553 note 85. 

ILoan for another’s benefit 

A mortgage executed to raise funds 
to accomplish the charter purposes 
of another corporation is not invalid 
w'hen the mortgagee had no knowl¬ 
edge of intended use.—Union Trust 
Co. V. Pittsburgh-Buffalo Co., 95 A. 
856, 251 Pa. 1. 

18. Minn.—Gross Iron Ore Co. v. 
Paulle, 166 N.W. 268, 132 Minn. 160 . 

19. N.J.—Reed v. Helois Carbide 
Specialty Co., 53 A. 1057, 64 N.J. 
Eq. 231. 

20. Qa.—Chattanooga Coffin & Cask¬ 
et Co. v. Whitley. 147 S.E. 392, 168 
Ga. 163. 
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secure a loan of money to be used in paying the 
corporate debts and thus enabling it to continue 
business.21 This power is as broad and compre¬ 
hensive as if possessed by an individual .22 Un¬ 
der a power to execute a mortgage to secure money 
borrowed, a mortgage is properly executed where 
the corporation secured property or money's worth, 
instead of money, in return.23 A corporate mort¬ 
gage executed in the form of a trust deed to se¬ 
cure bonds to be issued may afterward, if no bonds 
have been issued thereon, be delivered to a bona 
fide creditor of the corporation to secure the pay¬ 
ment of his claim.2^ 

Statutory provisions. A statute granting the 
power to mortgage to secure debts contracted in 
the business of the corporation is merely a grant to 
do what the corporation might have done under its 
common-law powers ;26 and a loan of money to 
pay debts of a corporation, w'here the money is so 
applied, is a debt contracted in the business for 
which the corporation was organized, within the 
meaning of such a statute.^® Such statute does 
not require that the debt be a previously existing 
debt, but a debt which is incurred simultaneously 
with the making of the mortgage comes within the 
language of the statute.27 A statute which limits 
the power of a corporation to mortgage its proper¬ 
ty to cases where the money secured is borrowed 
for the legitimate purposes of the corporation will 
not prohibit the corporation from mortgaging its 
property to secure the payment of its debts, as that 


is not foreign to the lawful business objects of the 
corporation.28 Under a statute providing that a 
mortgage may be given only for the payment of the 
debts incurred at the time when the mortgage was 
made, the fact that the notes accompanying the 
mortgage are dated on a later date than the mort¬ 
gage itself does not affect the validity of the claim 
secured by the mortgage, where it appears that such 
notes were given to secure payment of a debt which 
antedated the mortgage.^® A statute authorizing a 
corporation to mortgage its property for the repay¬ 
ment of money borrowed, authorizes corporations 
to mortgage their property in order to take up out¬ 
standing obligations.30 A corporation authorized 
by statute to mortgage its property to secure the 
payment of debts, the mode being left to the cor¬ 
poration, may make a mortgage to secure an issue 
of bonds.2i 

Partial validity. Although a corporation having 
power to mortgage its property only to secure the 
payment of debts mortgages it not only to secure 
money for such purposes, but for the purpose of 
carrying on its business, the mortgage may be val¬ 
id as a security for bonds issued under it so far as 
the proceeds were used to the payment of its 
debts.32 

Validity of indMedness. A mortgage to secure 
an indebtedness which the corporation had no pow¬ 
er to incur,22 bonds which it had no authority to 
issue, 24 is invalid. In the absence of an express 
provision declaring the mortgage void, a statute 


Mass.—Henry P. Miller Stores Co. v. 
Hoseland. Inc., 166 N.E. 877, 260 
Mass. 145. 

14a C.J. p 554 note 89. 

Mortgapa to aeenra liability aa iiu 
dorser held within scope of corpo¬ 
rate power.—^Vandemark v. Actuating 
Farm Gate Co., 159 N.E. 852, 26 Ohio 
App. 190. 

That corporation has large balance 

to its credit will not affect the va¬ 
lidity of a mortgage given to secure 
a corporate debt.—Viley v. Wall, 105 
So. 794. 159 La. 627. 

81. Tenn.—Bowman v. Home Medi¬ 
cine Co., 7 Tenn.Civ.A. 265. 

88. Iowa.—Thompson v. Lambert, 44 
Iowa 239. 

N.y.—Barry v. Merchants' Exch. Co., 
1 Sandf.Ch. 280. 

83. U.S.—Big Creek Gnp Coal & Iron 
Co. V. American L. & T. Co., Tonn., 
127 P. 625, 62 C.C.A 351. 

N.T.—Davidson v. Westchester Gas¬ 
light Co., 2 N.E. 892, 99 N.Y. 668. 
Ohio.—Coe v Columbus, etc, U. Co.. 
10 Ohio St. 372, 76 Am.D. 518. 

atL Utah.—Kurtz v. Ogden Canyon 


Sanitarium Co., 108 P. 14, 37 Utah 
313. 

14a C.J. p 5.'>4 note 95. 
as. N.Y.—Contral Gold Min. Co. v. 
Platt, 3 Daly 263. 

86. U.S.—Big Creek Gap Coal & Iron 
Co. V. American L. & T. Co., Tenn., 
127 F. 625, 62 C C.A. 351. 

N.Y.—Rochester Sav. Bank v. Aver- 
ell, 96 N.Y. 467. 

87. N.Y.—Lord v. Yonkers Fuel Gas 
Co., 3 N.E 902, 101 N.Y. 614—Lord 
V. Yonkers Fuel Gas Co., 2 N.E. 
909, 99 N.Y. 547. 

IKortgage seonring bonds to bs sold 

(1) Thus, where a mortgage was 
made to secure the issue of a num¬ 
ber of bonds to bp sold and the pro¬ 
ceeds delivered to the corporation for 
use in its business, as each bond was 
sold it became a lien under the mort¬ 
gage, and a debt was contracted for 
which the corporation was properly 
liable under its mortgage.—Lord v. 
Yonkers Fuel Gas Co., 3 N.E. 902, 
101 N.Y. 614—Lord v. Yonkers Fuel 
Gas Co., 2 N.E. 909, 99 N.Y. 547. 

(2) It is not necessary that the 
funds obtained by the sale of these 
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bonds should be necessary for imme¬ 
diate use for the payment of a pre¬ 
existing debt—Lord v. Yonkers Fuel 

Gas Co., 3 N.E 902, loi NY 614. 

88L N.Y.—New Britain Nat. Bank v 
A. B. Cleveland Co., 53 N E. 1128. 
1.58 N.Y 722, affirming 36 N.Y S 
387, 91 Hun 447. 

14a C.J. p 551 note 56. 

89. N.Y.—Martin v. Niagara Falls 
Paper Mfg Co., 44 Hun 130, affirm¬ 
ed 26 N.E. 303, 122 N.Y. 166. 

30. U.S.—Big Creek Gap Coal & Iron 
Co. V. American L. & T. Co., Tenn., 
127 P. 625, 62 C.C.A. 351. 

14a C.J. p 650 note 31. 

31. N.Y.—Carpenter v. Black Hawk 
Gold Min. Co.. 66 N.Y. 43. 

38. N.Y.—Carpenter v. Black Hawk 
Gold Min. Co., supra. 

33. Ala.—Gadsden First Nat. Bank 
V. Winchester, 24 So. 361, 119 Ala. 
168. 72 Am.S.U. 904. 

14a C.J. p 564 note 97. 

34. Mass.—East Boston Freight R. 
Co. V. Hubbard, 10 Allen 469—Com¬ 
monwealth V. Smith, 10 Allen 448, 
87 Am.D. 672. 
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which imposes a liability on corporate officers for 
creating the indebtedness for which the mortgage 
was made will not prevent the corporation from 
making a valid mortgage.36 

Securing contingent liability assumed by another 
for benefit of corporation. A corporation has the 
power to mortgage its property to sfecure borrowed 
credit,36 or a contingent liability entered into by a 
third party for the benefit of the corporation.®7 

d. Future Advances 

Where not forbidden by etatute or charter, a cor¬ 
poration may mortgage ita property to aecure future 
advances. 

Where not forbidden by statute or charter, a cor¬ 
poration may mortgage its property to secure fu¬ 
ture advances.®® A statute prohibiting a mortgage 
to secure the payment of an obligation to be there¬ 
after contracted will not be so construed as to avoid 
a mortgage made for the purpose of raising money 
to take up antecedent debts of the corporation, al¬ 
though the money is to be obtained by the sale of 
an issue of bonds accompanying the mortgage.®® 
Where a mortgage is given to secure payment of 
bonds to be thereafter issued, it is valid and effec¬ 
tive as the bonds are disposed of, and takes preced¬ 
ence of attachments to the extent of money which 
has been advanced at the time the attachments are 
levied.^® 

§ 1109. - Purchase of Stock 

A tolvent corporation with power to purchase Its 
own stock, may mortgage Its property In order to raise 
funds to purchase the stock of one of Its stockholders. 

A solvent corporation with power to purchase its 
own stock, in the absence of proof of any loss or 


injury to stockholders or of injury to the creditors 
of the corporation, and in the absence of fraud, has 
power to mortgage its property in order to raise 
funds for the purpose of purchasing the stock of 
one of the stockholders,^^ especially when such pur¬ 
chase is made in order to rid the corporation of a 
member who is interfering with the management 
of the corporation in such a way as to cause it fi¬ 
nancial loss.^® 

§ 1110. Property Which May Be Mortgaged 
or Pledged 

a. In general 

b. After-acquired property 

c. Entire property 

d. Part of property 

e. Income 

f. Franchises 

g. Property corporation not authorized 

to hold 

a. In General 

In general, a corporation iMvIng power to mortgage 
may mortgage Ita realty or peraonalty, and may pledge 
Ita peraonalty; but granta and privllegea peraonal to the 
corporation cannot be mortgaged. 

Subject to limitations and restrictions imposed by 
charter or statutes, as discussed in § 1107 supra, 
a corporation having power to mortgage may, in 
general, exercise it with regard to the real prop¬ 
erty held by it,*® or with regard to its personalty,** 
and may, likewise, pledge its personalty.*® In a 
state where it was against public policy to allow 
chattel mortgages to be made on property remaining 
in the possession of the debtor, a statute authorizing 
a corporation to mortgage its property, and not spe- 


35. N.T.—New Britain Nat. Bank v. 
A. B Cleveland Co. 36 N.Y.S. 387. 
91 Ilun 447, affirmed 63 N.E. 1128. 
15S N.Y. 722. 

14a C J. p 554 note 99. 

36. U.S.—In re Farmers' Supply Co., 
DC Ohio, 170 F. 502. 

Ala.—Taylor v. Went Alabama Agri¬ 
cultural. etc., Assoc., 68 Ala. 229. 

37. U.S.—In re Farmers' Supply Co., 
D.C.Ohio. 170 F. 502. 

38. Or.—Sabin v. Columbia Fuel Co.. 
34 P. 692. 25 Or. 15, 42 Am.S.R. 756. 

14a C.J. p 554 note 3. 

Fromlsc to make adTaaoss porformod 

Where a corporation executed two 
nonnegotiable notes and two mort¬ 
gages. the consideration therefor be¬ 
ing the promise of the mortgagees to 
advance money and deliver lumber 
as needed and ordered by the cor¬ 
poration for the improvement of the 


mortgaged property, and the money 
was advanced and the lumber de¬ 
livered, and there was no fraud on 
the part of the moitgagees, such in¬ 
debtedness was not fictitious.—Un¬ 
derhill V. Santa Barbara Land, eto, 
Co . 28 P. 1049, 93 Cal 300. 

39. N.H.—Richards v. Merrimack, 
etc., R. Co., 44 N.H. 127. 

40. N.H.—International Trust Co. v 
Davis, etc.. Mfg. Co.. 46 A. 10.')4. 70 
N.H. 118 

41. U S.—Mannington v. Hocking 
Valley R. Co.. C.C.Ohio, 183 F. 133. 

N.Y.—Moses v. Soule, 118 N Y.S. 410, 
63 Misc. 203. 

Power of corporation to purchase its 
own stock see supra S 950. 

48. Ariz.—Copper Belle Min. Co. v. 

Costello. 95 P. 94, 11 Ariz. 384, 

14a C.J. p 655 note 8. 

43. U.S.—-White Water Valley Canal 
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Co. v. Vallette, Ind., 21 How. 414. 
16 L.Ed. 154. 

14a C.J. p 555 note 11. 

44. S.D—American Nat. Bank v. 
Wheeler-Adams Auto Co., 141 N.W. 
396. 31 S.D. 524. 

14a C.J. p 555 note 12. 

46. N.J.—Fifth Ward Sav. Bank v. 
Jersey City First Nat. Bank, 7 A. 
318, 48 N.J.Law 513. 

14u C.J. p 555 note 13. 

Pledge of: 

Bonds secured by mortgage see in¬ 
fra fi 1160. 

Corporate stock see supra 8 213. 
Zndireot pledge; warehouse receipts 
The corporation, when it has pow¬ 
er to pledge its personal property, 
may pledge it not only directly, but 
indirectly, as by use of warehouse 
receipts covering the property.—Love 
v. Export Storage Co., Tenn., 143 F. 
1, 74 CC.A. 166—14a C.J. p 6*1 note 
Tt. 
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cifically mentioning personal property, was held 
not to include personal property.^® 

Personal privileges. The corporate power to 
mortgage does not extend to grants and privileges 
which are personal to the corporation and do.not 
attach to its property, *^7 thus, an exemption from 
taxation or an exemption from jury duty, granted 
to persons acting as corporate officers, cannot be 
mortgaged.^® 

Partial validity. Where the corporation includes 
in one mortgage property which it is, and property 
which it is not, authorized to convey, the mortgage 
may be upheld as to the former.^® 

b. After-Acauired Property 

A private corporatlon’t right to mortgage after-ac¬ 
quired property it governed by the aame principles as 
apply to individuals, such mortgages being invalid at 
law but enforceable In equity so far as not conflicting 
with the rights of subsequent creditors and purchasers 
without notice. Exception has been made, as respects 
validity, In favor of mortgages of after-acquired prop¬ 
erty executed by quasi-public corporations. 

The right of a private corporation to mortgage 
property to be afterward acquired by it is con¬ 
trolled in general by the same principles that gov¬ 
ern the right of a private individual to make such 
a mortgage.®® Such mortgages are generally in¬ 
valid at law;®^ however, it has been broadly stated 
that a corporation may make a valid mortgage of 


property not in existence, so as to operate on it as 
soon as it comes into existence,®® and, as a general 
rule, courts of equity will give effect to such mort¬ 
gages in so far as they do not conflict with the 
rights of subsequent creditors and purchasers with¬ 
out notice.®® An exception to the general rule 
which, as appears later in this subdivision may en¬ 
able public service corporations to mortgage prop¬ 
erty to be acquired, docs not apply in the case of 
an ordinary manufacturing, mercantile, or business 
corporation.®^ 

Construction as agreement to mortgage. In some 
instances provisions in corporate mortgages at¬ 
tempting to mortgage property to be acquired have 
been held to be executory agreements to do what is 
necessary to give a lien on future property as it 
comes into existence, but to have no effect as 
against subsequent liens unless such new action is 
taken and a new lien created prior to the attach¬ 
ment of other liens.®® 

Quasi-public corporations. Under an exception 
to the general rule previously stated, a mortgage by 
a quasi-public corporation has been held valid with 
respect to after-acquired property,®® which is nec¬ 
essary for its physical operation under its franchise 
and the performance of its public duties.®^ Quasi¬ 
public corporations may be granted express power 
to mortgage after-acquired property.®® The lan- 


46. U.S.—In re R. G. Wunderly Co., 
D.C.Pd., 192 F. 417. 

Pa.—Roberts* App., 60 Pa. 400. 

14a C.J. P 721 note 46. 

Amendment to eneli statute spe¬ 
cifically mentioning: personal proper¬ 
ty was construed as merely authoriz¬ 
ing: corporation to use its personal 
property as security in accordance 
with preexisting rule requiring trans¬ 
fer of possession.~In re R. G. Wun¬ 
derly Co.. D.C.Pa., 192 F. 417. 

47. La.—State v. Morgan, 26 La. 

Ann. 482. 

I4a C.J. p 555 note 14. 

Ohio.—Atkinson v. T.-arletta, etc., R. 
Co.. 15 Ohio St. 21. 

48. La.—State v. Morgan. 28 La. 

Ann. 482. 

46. Miss.—First Union Trust & Sav¬ 
ings Bank v. Mississippi Power Co., 
150 So. 381. 167 Miss. 876. 

14a C.J. p 555 note 17, p 568 note 63 
[a]. 

VraiLclilae aAd epeciflo propertr 
Where railroad company has au¬ 
thority to mortgage its property, a 
mortgage executed by it, covering 
both specific property and its fran¬ 
chise, will not be avoided as to prop¬ 
erty by fact that it had no authority 
to mortgage franchise.—Gloninger v. 


Pittsburgh, etc., R. Co., 21 A. 211, 139 
Pa. 13. 

50. Okl.—Fhret v. Price, 254 P. 748, 
122 Okl. 277. 

14a C.J. p 556 note 19. 

Construction of mortgage as includ¬ 
ing after-acquired property: 
Chattel mortgage see infra | 1220. 
Real estate mortgage see infra 9 
1188. 

Mortgage of future earnings see in¬ 
fra subdivision e, this section. 

51. U.S.—In re New Galt House Co., 
D.C.Ky., 199 F. 633. 

14a C.J. p 556 note 20. 

52. Okl.—Ehret v. Price, 264 P. 748. 
122 Okl. 277. 

53. R.I.—Cummings v. Consolidated 
Mineral Water Co., 61 A. 353, 27 
R.I. 195. 

14a C.J. p 666 note 21. 

54. U.S.—In re Adamant Plaster Co., 
D.C.N.Y., 137 F. 251. 

14a C.J. p 656 note 22. 

55. U.S.—Trust Co. of America v. 
Rhinelander, C.C.Wls.. 182 F. 64. 

14a C.J. p 556 note 23. 

56. U.S.—Thompson v. White Water 
Valley R. Co., Ind., 10 S.Ct. 29, 132 
U.S. 68, 33 L.Ed. 256—Susquehanna 
Trust A Safe Deposit Co. v. United 
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Telephone & Telegraph Co., C.C.A 
Pa., 6 F.2d 179. 

14a C.J. p 556 note 24. 

Mortgages by quasi-public corpora¬ 
tions generally see infra 5 1111. 

57. N.Y.—Ithaca Trust Co. v. Ithaca 
Traction Corporation, 162 N.Fl 93, 
248 N.Y. 322, modifying 224 N.Y.S. 
825, 221 AppDiv. 818. 

Besson for mis 

•TPublic utility] corporations per¬ 
form a public duty. ... It is 
Important, therefore, to maintain, if 
possible, continuous operation, even 
though the property is sold under 
foreclosure or execution. It is rea¬ 
lized that, owing to the large sums 
required to finance such enterprises, 
there must be sound security offered 
to those who Invest in bonds secured 
by mortgages on properties of this 
character. It is essential for the se¬ 
curity of such bonds that a mortgage 
shall safeguard the existence of a 
going plant at the time that sale is 
had under a foreclosure decree, to 
the end that the purchaser can con¬ 
tinue to perform the obligations of 
the franchises."—Pintsch Compress¬ 
ing Co. V. Buffalo Gas Co., C.C.A.N. 
Y., 280 F. 830. 836. 

58. Ill.—Quincy v. Chicago, etc., R. 
Co.. 94 111. 637. 

14a C.J. p 656 note 26. 
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guagc and general design of a statute authorizing 
a public service corporation to mortgage its proper¬ 
ty to secure its bondholders may indicate the inten¬ 
tion that such a mortgage cover after-acquired 
property of the corporation and have preference 
over mortgages on such property made by the cor¬ 
poration, so that a mortgage subsequently made 
must be postponed to the claim of the bondhold- 
ers.55 

c. Entire Property 

Corporations possess, even without express grant, 
power to mortgage all their property, especially if done 
with the Intention of continuing business. Such power 
has been held only coextensive with the power to alienate 
absolutely. 

The power to mortgage all the property of the 
corporation may be expressly conferred by stat¬ 
ute.®® 

Without any express grant, corporations possess 
the power to mortgage all their cor])orate property 
just as a natural person may,®i especially if it is 
done with the intention of continuing business as 
long as possible and not as an incident to its aban- 
donment.®2 However, the power to execute such 
mortgages has been held only coextensive with the 
power to alienate absolutely.®® 

d. Part of Property 

Power to mortgage the whole of any property of a 
corporation includes power to mortgage part of such 
property, provided the property Is such as to be divisible 
without public detriment. 

A general power to mortgage the whole of any 
property of a corporation necessarily carries with 
it the power to mortgage a part of such property,®* 


provided the property is of such nature as to be 
divisible without detriment to the public interests.®^ 

e. Income 

In the abeence of a prohibitive statute, a corporation 
may mortgage Its future earninge; but a corporation 
denied the power to mortgage property other than that 
In Ite possession, or to which it has a right of possession, 
cannot validly mortgage Its income. 

In the absence of a prohibitive statute, corpora¬ 
tions may mortgage their future earnings together 
with their tangible property, so that on default the 
mortgaged property may be taken over by the rep¬ 
resentative of the holders of the indebtedness se¬ 
cured by the mortgage, or a receiver, and the earn¬ 
ings thereafter received applied to the reduction of 
the indebtedness.®® Where the corporation has 
power to mortgage after-acquired property, the 
mortgage lien may extend to the income to be de¬ 
rived from extensions added to its plant after the 
execution of the mortgage.®^ Further, the power 
to pledge income may be expressly conferred by 
statute.®® However, where a corporation is by 
statute expressly denied the power to mortgage 
property other than that in its possession, or to 
which it has a right of possession at the time, it 
cannot, in the absence of express legislative au¬ 
thority, make a valid mortgage on its income.®® A 
statute providing that a mortgage of income or 
future earnings shall not be valid as against debts 
contracted in carrying on the business of the cor¬ 
poration does not invalidate a conveyance by a cor¬ 
poration of property from which income may be 
derived.'^® 

The method by which the income is mortgaged 
must be a lawful one.^i 


69. N.H.—^Pierce ▼. Emery, 32 N.H. 
484. 

60. Tex.—ThroadKlll v. Pumphrey, 
30 S.W. 856. 87 Tex. 673. 

Sale of entire property see aupra {§ 
1102>1103. 

61. Mont.—Godfrey L. Cabot Inc. v. 
Gas ProduolB Co , 13 P 2d 878, 882, 
98 Mont. 497, citing Oorpna Jnrla. 

Wyo.—Morton v. Lovell lUder. Co., 
297 P. 799. 807, 43 Wyo. 81, citing 
OorpnB JnziB. 

14a C.J. p 566 note 29. 

66. Wyo.—Morton v. Lovell Bldg. 
Co., 297 P. 799. 807. 43 Wyo. 81, 
citing Oorpna Jurla. 

14a C.J. p 656 note 30. 

69. U.S.—Commerce Trust Co. v. 
Chandler, C.C.A.Ma8B.. 284 F. 737. 
reversing, D.C., William Haskell 
Mfg. Co. v. Nelson Blower St Fur¬ 
nace Co.. 276 F. 206. 

Necessity of stockholders' consent to 
conveyance of entire oseeU see I 
811 supra. 


Power to mortgage generally as co¬ 
extensive with power to alienate 
absolutely see | 1105 b supra. 

64. Ind.—Greensburgh, etc., Turnp. 
Co. V. McCormick, 45 Ind. 289. 

Mich.—Joy v. Jackson, etc., Plank 
Road Co.. 11 Mich. 155. 

65. U.S.—^Pullan v, Cincinnati, etc., 
Air-Line R. Co.. C.C.Ind., 20 F.Cas. 
No. 11.461, 4 Biss. 35. 

60. U.S.—Atlantic Trust Co. v. Dana. 

Kan., 128 F. 209. 219, 62 C.C.A. 657. 
14a C.J. p 557 notes 34. 39. 

Mortgage of after-acquired property 
generally see supra this section 
subdivision b. 

Fledge not effective wlille mortgagor 
in oontrol 

"A pledge of income does not be¬ 
come effective so long as the mort¬ 
gagor is permitted to remain in pos¬ 
session of the property and to receive 
and disburse the earnings."—^Atlantic 
^ Trust Co. V. Dana, supra. 
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67. U S.—Trust Co. of America v. 
Rhinelander. C.C.Wis . 182 F. 64. 

63. U.S.—Atlantic Trust Co. v. Dana, 
128 F. 209, 62 C.C.A. 657. 

Minn.—Seibert v. Minneapolis, etc., 

R. Co.. 63 N.W. 1151, 62 Minn. 246. 

69. Ga.—Lubroline Oil Co. v. Athens 
Sav. Bank. 30 S.E. 409, 104 Ga. 376 
—Georgia, etc., R. Co. v. Barton, 28 

S. E. 842, 101 Ga. 466. 

14a C.J. p 557 note 37. 

TO. Miss.—Gulf Refining Co. v. 
Cleveland Trust Co., 108 So. 158, 
166 Miss. 759. 

Words “iaoome or future eanLings*’ 

in such statute refers to gain or 
profit derived by corporation from 
property or business in which it is 
engaged.—Gulf Refining Co. v. Cleve-: 
land Trust Co., supra. 

71. Pa.—McCalmont v. Philadelphia, 
etc., R. Co., 14 Phila. 479. 

14a C.J. p 657 note 40. 
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t. PruicliisM 

(1) Primary franchise 

(2) Secondary franchise 

(1) Primary Franchise 

Independently of an expresa grantf • corporation haa 
no power to mortgage Ita franchiae to be a corporation. 
The objection that a mortgage la Invalid aa Including 
auch franchiae can be ralaed only by the atate. 

A corporation has no power, independently of ex¬ 
press grant by the legislature, to mortgage its pri¬ 
mary franchise, that of being a corporation and 
even statutes very broad in their language have 
been held not to enable a corporation to mortgage 
its right to be a corporation.73 A statute provid¬ 
ing that a mortgage of a corporate franchise shall 
not be valid against debts contracted in carrying on 
its business has therefore been construed as re¬ 
ferring to a mortgage of a secondary and not a pri¬ 
mary franchise. 7^ The obj‘ection that a mortgage 
is invalid because including the corporate fran¬ 
chise without the consent of the legislature can be 
raised only by the state.76 

The execution of a mortgage covering the fran¬ 
chise and property of a quasi-public corporation 
does not constitute a violation of a constitutional 
provision prohibiting the legislature from enacting 
a law permitting the alienation of any franchise so 
as to relieve it, or the property held thereunder, 
from any liabilities incurred in its use.76 

(2) Secondary Franchise 

(a) In general 

(b) Extent of power 


(a) In General 

In the absence of a prohibitive etatute, a corpora¬ 
tion's secondary franchises, other than those charged 
with a public use, may ordinarily be mortgaged under 
a general power to dispoae of Ita property. According 
to aome authorities, quasi-public corporations cannot 
mortgage their secondary franchises in the absence of 
express grant of power; others have deduced such power 
by Implication. 

In the absence of a prohibitive statute, the special 
or secondary franchises of a corporation, other 
than such as are charged with a public use, may or¬ 
dinarily be mortgaged under a general power grant¬ 
ed to a corporation to dispose of its property.77 A 
statute providing that a mortgage of a corporate 
franchise shall not be valid against debts contracted 
in carrying on its business has been construed as 
referring to mortgages conveying secondary fran- 
chiscs.7* 

Quasi-public corporations. Where the power is 
conferred by the provisions of its charter or the 
statute under which it is organized, a quasi-public 
corporation may mortgage its secondary franchis- 
cs.73 By analogy to the rule stated in § 1103 supra, 
that without express authority a quasi-public cor¬ 
poration cannot by an alienation of its property dis¬ 
able itself from performing the duty which it owes 
to the public, some authorities have stated that ex¬ 
press authority is necessary to authorize a quasi- 
public corporation to mortgage its secondary fran¬ 
chises.*® However, this view has not been strictly 


72. Miss.—First Union Trust & Sav- 
insrs Bank v. Mississippi Power Co.. 
150 So. 381. 167 Miss. 876-^Guir 
Beflning Co. v. Clevet,and Trust Co., 
108 So. 158. 166 Mi.«is. 759. 

14a C.J. p 557 note 41. 

Xeasoa for ralo 

The primary franchise belonged 
**to the individuals who composed the 
corporation."—First Union Trust & 
Savings Bank v. Mississippi Power 
Co.. 150 So. 881. 382. 167 Miss. 876. 

73. Mich.—Joy v. Jackson, etc.. 
Plank Road Co.. 11 Mich. 155. 

14a C.J. p 657 note 42. 

Power to mortgage all resouroee 
A power to pledge by mortgage en¬ 
tire road, fixtures, and equipment 
with all appurtenances, income, and 
resources thereof, was held not to In¬ 
clude right to mortgage franchise 
of being a corporation.—Coe v. Co¬ 
lumbus, etc., R. Co., 10 Ohio St. 372, 
75 Am.D. 518. 

74. Miss.—First Union Trust & Sav¬ 
ings Bank v. Mississippi Power 
Co., 150 So. 381, 167 Miss. 876— 


Gulf Refining Co. v. Cleveland 
Trust Co., 108 So. 158, 166 Miss. 
769. 

76. Me.—Kennebec, etc., R. Co. v. 
Portland, etc., R. Co., 69 Me. 9, ap¬ 
peal dismissed 14 Wall. 23, 20 Ii. 
Ed. 850. 

76. U.S.—Central Trust Co. of New 
York v. Warren, Mont., 121 F, 323, 
68 C.C.A. 289, certiorari denied 24 
S.Ct. 841, 191 U.S. 568, 48 L.Ed. 
305. 

Mortgages by quasi-public corpora¬ 
tions generally see infra 8 1111. 

77. Miss.—First Union Trust & Sav¬ 
ings Bank v. Mississippi Power Co., 
150 So. ^81, 167 Miss. 876—Gulf 
Refining Co. v. Cleveland Trust Co., 
108 So. 158, 166 Miss. 759. 

781. Miss.—First Union Trust & Sav¬ 
ings Bank v. Mississippi Power Co., 
150 So. 381, 167' Miss. 876—Gulf 
Refining Co. v, Cleveland Trust Co., 
108 So. 158, 166 Miss. 759, 

79. N.7.—Davidson v. Westchester 
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Gaslight Co., 2 N.E. 892, 99 N.Y 
558. 

14a C.J. p 557 note 44. 

Power ooaferred by general law 

"The Revised Statutes authorized 
the corporation to mortgage all its 
property—including its property 
franchises, or easements. The arti¬ 
cles cited in terms empower all cor¬ 
porations organized under the provi¬ 
sions of that title of the Revised 
Statutes to mortgage their property, 
and whatever may have been de¬ 
cided in other States with reference 
to similar statutes, we see no suffi¬ 
cient reason for holding that it was 
Intended that such as should be cre¬ 
ated for a public purpose . . 

should be excepted from the opera¬ 
tion of the general law."—Threadgill 
v. Pumphrey, 30 S.W. 356, 367, 87 
Tex. 578, 678. 

86. Mo.—Kavanaugh v. St. Louis. 

119 S.W. 552, 220. Mo. 496. 

14a C.J. p 558 note 46. 

Xoasoa for mis 

"So also that mortgaging is an 
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adhered to in all cases,and the power has been 
deduced by implication,as from the grant of a 
power to borrow money,®* or to sell.*^ 

Where, in accordance with the rules stated in § 
nil infra, a quasi-public corporation has power to 
mortgage property affected by its public duty, the 
mortgage of such property will, according to some 
authorities, include the franchise to use it for the 
purposes for which it is held by the corporation.*® 
According to other authority, a power to mortgage 
all the property of a corporation does not include its 
franchises.** If a quasi-public corporation obtains 
its secondary franchises by purchase, a purchase- 
money mortgage covering them may be valid.*^ 

(b) Extent of Power 

The power to pledge a eorporatlon'e franchisee and 
rights includes the power to pledge everything necessary 
to the enjoyment of the franchise; and power to mort¬ 
gage franchises includes power to sell to make the mort¬ 
gage effectual. 

The power to pledge the franchises and rights of 
a corporation implies, as incident thereto, the power 
to pledge everything that may be necessary to the 
enjoyment of the franchise and on which its real 
value depends.** Power to mortgage franchises 
includes power to sell for the purpose of making 
the mortgage effectual.** 

g. Property Corporation Not Authorised to 
Hold 

Where a corporation is required to dispose of un¬ 
necessary property within a certain time, a mortgage 


§ nil 

on such property which expires within that period may 
be valid. 

Where by statute a corporation is required to 
dispose of property not necessary for use in its 
business within a certain period of time, a mortgage 
on such property which expires within that period 
may be valid, the power to mortgage not being in¬ 
consistent with the duty to sell.*® 

§ nil. Quasi Public Corporations 

A quasi-public corporation has. In the absence of 
charter or statutory restriction, the power to mortgage 
property not essential to Its public duties; its power to 
mortgage other property must be expressly conferred. 
Subsequent legislative ratification will cure a defect due 
to want of power to mortgage. 

A quasi-public corporation has, in the absence of 
charter or statutory restriction, the power to mort- 
gage property which is not essential to the perform¬ 
ance of its public duties.*! The power to mortgage 
other property held by it must be expressly con¬ 
ferred,** and may be conferred by specific statu¬ 
tory provisions applicable to such corporations.** 

Generally the extent of the power to mortgage 
depends on the language used in the grant.*"^ The 
power to sell and transfer or alienate absolutely 
will imply a grant of the power to mortgage.*® A 
valid mortgage cannot be given to secure the issue 
of invalid bonds.** A corporation organized to 
supply heat to buildings in a city by means of pipe.s 
laid in the public streets has been held an ordinary 
manufacturing corporation and not a quasi-public 
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alienation is fully decided. This for 
the reason that such an instrument 
may culminate in the absolute alien¬ 
ation of the proport> ”—Kavanauxh 
V. St Louis, 119 S.W. 552. 220 Mo, 
496. 509. 

Sols held laappllcabla 

Where corporation was formed un¬ 
der general incorporation act for the 
purpo.se of furnishing electrical cur¬ 
rent, and was not given power of 
eminent domain nor any unusual ex¬ 
emption from taxation or otherwise, 
nor granted any particular monopoly 
in business, and acquired its right to 
use streets and highways by grants 
of license from authorities of politi¬ 
cal subdivision in which it conducted 
its business, it was held that the 
general rule prohibiting public serv¬ 
ice corporations from mortgaging 
their property on the ground of spe¬ 
cial confldence did not apply to such 
corporation.—American L. & T. Co. 
V. General Electric Co., 61 A. 660. 71 
N.H. 192. 

bl. N.H.—American L. & T. Co. v. 

General Electric Co., supra. 

14a C.J. p 558 note 47. 


82. Mass.—Chadwick v. Old Colony 
R. Co., 50 N.E. 629, 171 Mass. 239. 

14a C.J. p 558 note 48. 

83. Ky.—Bardstown, etc., R. Co. v. 
Metcalfe, 4 Mete. 199, 81 Am.D. 
541. 

84. U.S.—Willamette Wollen Mfg. 

Co. V. British Columbia Bank. Or, 
7 S.Ct. 187, 119 U.S. 191, 30 L.Ed. 
384—Branch v. Atlantic, etc., H. 
Co.. C.C.Ga., 4 F.Cas.No 1,807, 3 

Woods 481. 

85. Mo.—Kavanaugh v. St. Louis, 
119 S.W. 552, 220 Mo. 496. 

14a C.J. p 558 note 52. 

86. LT.S.—Apulian v. Cincinnati, etc.. 
R. Co., C.C.Ind., 20 P.Cas.No.11.461, 
4 Biss. 35 

14a C.J. p 658 note 63. 

87- U.S.—Memphis, etc., R. Co. v. 

Dow, C.C.N.Y., 19 F. 388. 

88. Vt.—Eldridge v. Smith, 34 Vt. 
484. 

14a C.J. p 659 note 56. 

88. U.S.—Vicksburg v. Vicksburg 
Water Works Co.. Miss., 26 S.Ct.' 
660. 202 U.S. 453, 50 L.Ed. 1102, 6 
Ann.Cas. 253. 


90. Ind.—Taber v. Cincinnati, etc. 

R Co., 16 Ind. 459. 

14a C.J. p 559 note 61. 

81. N.H.—Pierce v. Emery, 32 N H. 

484. 

14a C.J. p 559 note 63. 

88. Mass.—Richardson v. Sibley, 11 
Allen 65, 87 Am.D. 700—Common¬ 
wealth V. Smith, 10 Allen 448, 97 
Am.D. 672. 

93. Tenn.—Hunt v. Memphis Gas¬ 
light Co., 31 S.W. 1006, 95 Tenn. 
136. 

14a C J. p 559 note 65. 

Not against public policy 

Tenn.—Hunt v. Memphis Gaslight 
Co., 31 S.W. 1006, 95 Tenn. 136, 142 

94. U.S.—Galveston, etc, R. Co. v. 
Cowdrey. Tex.. 11 Wall 459, 20 L. 
EM 199. 

14a (^J. p 659 note 66. 

96. Mass.—East Boston Freight R. 

Co. V. Eastern R. Co, 13 Allen 422. 
Miss.—McAllister v. Plant, 64 Miss. 
106. 

96. Mass.—Commonwealth v. Smith, 
10 Allen 448, 87 Am.D. 672. 
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corporation, for the purpose of determinit^ wheth« 
cr it has the power to mortgage its property.®^ 

The power of quasi-public corporations to mort¬ 
gage after-acquired property and their franchises 
is discussed supra in § 1110 b and 1110 f, respec¬ 
tively. 

Curative acts. Although the power of a quasi¬ 
public corporation to mortgage may be questionable, 
a subsequent ratification or recognition of the pow¬ 
er by the legislature will cure any defect in a mort¬ 
gage due to want of power to mortgage.^* 

5. Ultra Vibes ob Illegal Acquisitk 

§ 1112. In General 

Generally, the etate alone can queetlon ae ultra virea 
the holding of property by a corporation, and a con¬ 
veyance to a corporation Incompetent to take title la not 
void, but only voidable at the suit of the sovereign alone. 
However, a contract by which a corporation agrees to ac¬ 
quire land which It la prohibited by statute from ac¬ 
quiring Is void. 


Partial validity. If a quasi-public corporation 
assumes to mortgage property only part of which 
it has power to mortgage, and the part that is valid 
can be separated from that which is void, that part 
will be carried into effect to which its power ex- 
tends.^^ But where a corporation assumes to 
mortgage its entire property as a whole, in viola¬ 
tion of a statute, the courts will not assume to make 
a new arrangement for the parties and select par¬ 
ticular articles out of the mass and subject them to 
the effect of the mortgage.^ 

r. Holding, or Disposition of Pbopebtt 

The general rule is that the state alone can ques¬ 
tion as ultra vires the acquiring and holding of reap 
or personal^ property by a corporation, and that a 
conveyance to a corporation incompetent to take 
title is not void, but only voidable, at the suit of 
the sovereign alone,^ in the absence of a clear ex- 


9T. Mass.—Evans v. Boston Heating* 
Co., 31 N.E. 698, 167 Mass. 37. 

SB. U.S.—Galveston, etc.. R. Co. v. 
Cowdrey, Tex., 11 Wall. 469, 20 L. 
Ed. 199. 

VO, Mass.—Hendes v. Pinkerton, 14 
Allen 381. 

Pa.—Glonlnger v. Pittsburgh, etc., R. 

Co., 21 A. 211, 139 Pa. 13. 

1, Mass.—Richardson v. Sibley, 11 
Allen 66. 87 Am.D. 700. 

S. Cal.—Palmer v. Los Angeles. O, 
P. & S. M. Ry. Co., 203 P. 1012, 66 
Cal.App. 619. 

Me.—City of Rockland v. Camden & 
Rockland Water Co., 181 A. 818, 
820, 134 Me. 96, citing Ccxpiis Juris. 
Mo.—Title Guaranty Trust Co. v. Ses- 
singhaus. 28 S.W.2d 1001, 325 Mo. 
420—Sylvester Watts Smyth Real¬ 
ty Co. v. American Surety Co. of 
New York, 238 S.W. 494, 292 Mo. 
423. 

Okl.—Panhandle Co-op. Royalty Co. 
V. Perry, 82 P.2d 823, 183 Okl. 405 
—Farmers Union Co-op. Realty Co. 

V. Southward. 82 P.2d 819, 183 Okl. 
402—Brown v. Capps, 22 P.2d 1008, 
164 Okl. 91. 

Tex.—Lee v. W. D. Hayden Co.. Civ. 
App., 48 SW.2d 476—Atlas Petro¬ 
leum Corporation v. Galveston, H. 
A S. A. Ry. Co., Clv.App., 6 S.W. 
2d 216, error refused—Shuttles v. 
Butcher. Civ.App., 1 S.W.2d 661, 
error refused. 

W.Va.—State v. American Baptist 
Home Mission Soc., 123 S.E. 440. 96 

W. Va. 447-9-Coal Land Develop¬ 
ment Co. V. Chldester. 103 S.E. 923. 
86 W.Va. -661. 

14a C.J. p 559 note 78. 

Right to question power to take by 
devise see the C.J.S. title Wills | 


106, also 68 C.J. p 530 note 76-p 531 

note 97. 

Acqnisitloa of lieu 

The right of corporation to acquire 
lien on real estate by purchase at 
tax sale can be assailed only in di¬ 
rect proceeding instituted for that 
purpose, and objection must come 
from state.—Watts v. Gantt, 61 N.W. 
104, 42 Neb. 869. 

Becelpt in evldeuoe 

Objection cannot be made to receipt 
in evidence of corporate conveyance 
on ground that corporation had no 
power to acquire property described 
in deed.—Chicago, etc., R. Co. v. Kee¬ 
gan, 56 N.E. 1088. 186 111. 70. 

Xh ZUiaois 

(1) The rule stated in text applies 
where corporation has power to own 
and hold real estate for particular 
purposes.—^Wolff v. Albert Schwill & 
Co., 183 N.E. 667, 361 Ill. 28—Steiger 
V. Wood. 18 N.E.2d 241, 298 Ill.App. 
48—State-Washingion Stores Co v. 
Walgreen Co., 272 IlKApp. 38.7—Field 
V. Bittner, 267 IlLApp. 346, affirmed 
Bittner v. Field, 188 N.E. 342, 354 
Ill. 215—Chicago, etc.^ Tel. Co. v. 
Type Tel. Co., 137 Ill.App. 131, af¬ 
firmed 86 N.E. 107, 236 111. 476—14a 
C.J. p 669 note 73 g (1). 

(2) But a conveyance of land to 
corporation is subject to collateral 
attack if it appears that purchase 
was outside scope of its powers, and 
foreign to objects and purposes of 
its creation.—^Field v. Bittner, supra. 

(3) Where corporation has acquir¬ 

ed property to limit which it is au¬ 
thorised to hold, a conveyance of fur¬ 
ther property to it is void.—^St. Pe¬ 
ter's Roman Catholic Cong. v. Oer-1 
main, 104 Ill. 440. j 
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, (4) Where a foreign corporation 

acquired land within state in viola¬ 
tion of established public policy of 
state, it was held that it took no title 
and could not transmit any title to 
its transferee, so that want of title 
was a good defense in ejectment by 
transferee.—Carroll v. Ekist St, Lou¬ 
is. 67 Ill. 668, 16 Am.R. 632. 

(5) A court of equity will not set 
aside conveyance of land to corpo¬ 
ration on ground that corporation 
was not authorized to acquire par¬ 
ticular parcel of real estate in ques¬ 
tion.—Hayden v. Hayden. 89 N.E. 347. 
241 III. 183. 

Contraot of lease between two cor¬ 
porations, which provided that lessor 
should control leased premises and 
sale of lessee's goods so as to pre¬ 
vent Interference with lessor’s own 
business situated in same building 
and In part on same floor, was not 
ultra vires as to lessee because tak¬ 
ing control of all its business, nor 
was it rendered ultra vires by pro¬ 
visions for furnishing lights, window 
space, and service to lessee.—Ogus, 
Rabinovich & Ogus Co. v. Foley Bros. 
Dry Goods Co., Tex.Com.App., 262 S. 
W. 1048, modifying. Civ.App., 241 S. 
W. 267. 

3. Md.—^Home for Incurables of Bal¬ 
timore City V. Bruif, 163 A. 403, 
160 Md. 166. 

Tenn.—Bank of Commerce A Trust 
Co. V. Banks, 29 S.W.2d 658, 161 
Tenn. 11, 89 A.L.R. 1363. denying 
rehearing 28 6.W.2d 340, 161 Tenn. 
11, 69 A.L.R. 1363. 

A Neb.—Lord v. Shultz, 211 N.W. 

210, 116 Neb. 33, 62 A.L.R. 489. 
Tex.—Shuttles v. Butcher, Civ.App., 
1 S.W.2d 661, error refused. 
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pression of legislative intention to the contrary.^ 
So, the capacity of the corporation to take and hold 
property cannot be disputed by a remote grantor,® 
nor by the immediate grantor,*^ nor by anyone 
claiming under them,* nor by its lessor,® nor its 
mortgagor.!® Conversely, the title of the corpora¬ 
tion cannot be questioned by its grantee,!! its les¬ 
see,!® or those claiming under them,!® nor by its 
contractual grantee,!^ nor its assignee for credi¬ 
tors;!® nor can the capacity of the corporation to 
acquire, hold, or dispose of property be collaterally 
inquired into in an action between third persons!® 
or in a proceeding brought by it to enforce the pay¬ 
ment of an indebtedness ;!^ nor can it be questioned 
by a trespasser!® or an adverse claimant.!® 

Thus, a corporation which has acquired title to 
property which it is not authorized to hold may, 
nevertheless, recover damages from a person who 
causes injury to the property.®® However, any 


contract by which a corporation agrees to acquire 
land which it is prohibited by statute from acquir¬ 
ing is absolutely void,®! and, as appears in § 1114, 
cannot be enforced in favor of either party; and 
the corporate incapacity can be set up as a defense 
in an action between a third person and the ven¬ 
dor.®® It has been held in a state where a corpo¬ 
ration was prohibited by the policy of the state 
from dealing in real property that an agreement to 
pay commission to a broker on a prohibited sale was 
void and unenforceable.®® 

A registrar of deeds cannot refuse to record or 
register a deed to a corporation on the ground that 
the corporation has no authority to take the convey¬ 
ance.®® 

§ 1113. Title Acquired by Corporation 

Although there is some authority that, where taking 
Is absolutely prohibited, a conveyance to a corporation Is 


W.Va.—State v. American Baptist 
Home Mission Soc., 123 S.E. 440, 96 
W.Va. 447. 

14a C.J. p 661 note 74. 

5. U.S.—Kerfoot v. Farmers* & Mer¬ 
chants* Bank. Mo.. 31 S.Ct. 14. 218 
U.S. 281. 64 L.Ed. 1042. 

6b Okl.—Brown v. Capps. 22 P.2d 
1008. 164 Okl. 91. 

7. Cal.—Palmer v. Los Ansreles, O 
P. & S. M. Ry. Co.. 203 P. 1012. 66 
Cal.App. 619. 

14a C.J. p 561 note 76. 

Meaaon for rale 

“When a party sells and convcy.s 
property to a corporation, which is 
without power to purrha,se and hold 
the same, and receives compensation 
therefor, there beint; no fraud In the 
transaction, he Is in no sense injured 
or prejudiced by the Incapacity of 
the corporation . . . the sover- 

ei£rn alone havingr the right to Im¬ 
peach the transaction; and until it 
supervenes for this purpose, the cor¬ 
poration is vested with perfect title 
against all the world, defeasible only 
on office found.”—Long v. Georgia 
Pac. R. Co.. 8 So. 706, 91 Ala. 619. 
522, 24 Am.S.R. 931. 

a. Ill.—^Wolf V. Albert Schwlll & Co., 
183 N.E. 567, 351 Ill. 28. 

14a C.J. p 561 note 76. 

Xslz of gro&tor 

The heir of grantor of real estate 
conveyed to corporation cannot de¬ 
feat title of corporation on ground 
that it hod no power to acquire real 
estate.—Kerfoot v. Farmers’ & Mer¬ 
chants’ Bank, Mo., 31 S.Ct. 14, 218 
U.S. 281, 64 L.Ed. 1042—American, 
etc., Christian Union v. Yount, Ill., 
101 U.S. 352, 25 L.Ed. 888. 

8. N.Y.—Mutual L. Ins. Co. v. Ste¬ 
phens. 108 N.E. 866, 214 N.Y. 488, 


L.R.A.1917 809, reversing 149 N.Y. 
S. 1098. 164 App.DIv. 492. 

14a C.J. p 661 note 77. 

10. Okl.—Local Inv. Co. v. Humes. 
151 P. 878, 51 Okl. 251. 

11. Ky.—Louisville School Bd. v. 
King, 107 S.W. 247, 127 Ky. 824. 
32 Ky.L. 687, 15 L.R.A.,N.S., 379. 

14a C.J.' p 661 note 79. 

12. Tex.—Atlas Petroleum Corpora¬ 
tion V. Galveston, H. & S. A. Ry. 
Co., Civ.App., 6 S.W.2d 215, error 
refused. 

14a C.J. p 661 note 80. 

Za action for rent by corporation 
having power to own and acquire real 
estate for a particular purpose, de¬ 
fendant cannot show that corpora¬ 
tion abused its power in acquir¬ 
ing certain interest in real estate.— 
State-Washlngton Stores Co. v. Wal¬ 
green Co., 272 Ill.App. 383. 

One who gnaxantses that rent shall 
he paid cannot avoid his Ifabllily by 
showing that acquisition of real es¬ 
tate by corporation was in excess of 
its power.—Nantasket B€>ach Steam¬ 
boat (*o. v. Shea, 66 N.E. 67, 182 
Mass. 147. 

13. Mont.—Butte Hardware Co. v. 
Cobban. 34 P. 24, 13 Mont. 351. 

14. Ky.—Louisville School Bd. v. 
King, 107 S.W. 247, 127 Ky. 824, 
32 Ky.L. 687, 16 L.R.A.,N.S., 379. 

15. Md.—Hagerstown Mfg., etc., Co. 
V. Keedy, 46 A. ^65. 91 Md. 430. 

14a C.J. p 661 note 83. 

la Ala.—Daniel v. Wade, 83 So. .99, 
203 Ala. 355. 

Mo.—Title Guaranty Trust Co. v. Ses- 
singhaus. 28 6.W.2d 1001. 325 Mo. 
420. 

17. S.D.—Advance Thresher Co. v. 
Kockafellow, 93 N.W. 658, 16 S.D. 
462. 


la La.—Delta Duck Club v. Barrios, 
65 So. 489, 135 La. 357. 

14a C.J. p 662 note 86. 

19. Tex.—Scott v. Bank. 76 S.W. 7. 

97 Tex. 31, 104 Am S.R. 835. 

14a C.J. p 562 note 87. 

Trustee 

Where statute denies to corpora¬ 
tion power to deal in real estate, but 
affixes no penalty whatever, corpo¬ 
ration does not forfeit its title to 
real estate bought in violation of 
statute to one w'ho, having obtained 
title as trustee, denies his tru.st and 
converts property to his own use.— 
Fisk V. Patton, 27 P. 1, 7 Utah 399. 

80. U.S—Farmers' Loan & Trust 
Co. V. Green Bay & M. R. Co., Wis., 
12 F. 773, J1 Biss. 334. 

14a C.J. p 562 note 88. 

81. U.S.—Jackson v. Western Union 
Telegraph Co., C.C.A,Tex.. 269 F. 
598. 

Tex.—Campbell v. Hood, Com.App., 
35 S.W.2d 93, 85 A.L.R. 266, revers¬ 
ing Hood V. Campbell, Civ.App., 2 
S.W.2d 925. 

82. U.S.—Jackson v. Western Union 
Telegraph Co., C.C.A.Tex., 269 P. 
598. 

Tex.—Campbell v. Hood, Com.App., 
35 S.W.2d 93, 85 A.L.R. 266, revers¬ 
ing Hood V. Campbell, Civ.App., 2 
S.W.2d 925. 

83. 111.—Dahlgard v. Florida Dev. 
Corp., 187 Ill.App. 282. 

84. Porto Rico.—Compania Azucar- 
era v. Registrar, 19 Porto Rico 724. 

14a C.J. p 562 note 89. 

Reason for rols 

The law only requires registrar to 
examine documents submitted lo him 
and previous history of property in 
question.—Compania Azucarera v. 
Registrar of Property, 19 Porto Rico 
148. 
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§ 1113 


CORPOEATIONS 


19 C.J.S. 


voldy th% general rult It that If a aarporatlon holds land 
In the face of a dleabllity or prohibition. Its title is not 
void but only voidable, and then only In a direct proceed* 
Ing by the state, and that it may pass an Indefeasible 
title. 

Although there is some authority to the effect 
that, where there is an absolute prohibition against 
taking or purchasing, a conveyance to a corpora¬ 
tion is void,and the same conclusion has been 
reached where the statute not only prohibits the 
holding of land by a corporation until certain con¬ 
ditions have been complied with, but provides that 
until such compliance contracts relating to property 
shall be wholly void,2 the general rule, however, is 
that, although a corporation may be disabled or for¬ 
bidden by its articles of incorporation, or the laws 
under which it is formed, or the general law of a 
state, from holding land except for particular pur¬ 
poses, or from holding land beyond a prescribed 
limit or quantity, yet if it docs hold land in the face 
of such disabilities or prohibitions, its title is not 
void but only voidable.27 Its title, as appears in § 
1112 supra, will be good except as against the state 
alone, and it may pass to its grantee an indefeasible 
title of whatever estate has been conveyed to it,28 
at least where the conveyance is made by it in good 
faith and for value.29 Even as against the state. 


the corporation will be deemed to have a good title 
until its title is invalidated in a direct proceeding 
instituted by the state for that purpose.®® 

Similarly, a corporation may transfer title to per¬ 
sonal property which it was ultra vires to acquire.®^ 

Notwithstanding a corporation may be required 
by law to dispose of property within a specified 
time, it may, where it has acquired title on a valu¬ 
able consideration without notice of any defect in 
the title, be allowed to defend its possession and 
right under a plea that it is an innocent purchas¬ 
er.®® 

§ 1114. Aiding Unlawful Acquisition 

The defense of ultra vires may be set up, even by 
one other than the state, where a corporation Is seeking 
the aid of a court to enable it to acquire property which 
It has no power to acquire and hold, unless such plea 
would defeat the ends of Justice or work a legal wrong. 

The rule stated in § 1112 supra, that only the state 
may object to the unlawful acquisition or (lolding 
of land or personal property by a corporation, docs 
not apply when the corporation is seeking the aid of 
a court of justice to enable it to acquire land,®® or 
personal property,®^ which it has no power to ac¬ 


ts. XJ.S.—Russell V. Topping, C.C.III., 
21 F.Cas.No.12.163, 6 McLean 194. 
14a C.J. p 662 note 90. 
tei W^is.—Hanna v. Kelsey Realty 
Co.. 129 N.W. 1080, 146 Wis. 276. 
140 Am.S.R. 1075, 33 L.R.A.,N.S.. 
356. 

14a C.J. p 662 note 91. 

27. Okl.—State v. Benevolent Invest¬ 
ment & Relief Ass’n, 232 P. 36. 107 
Okl. 228. 37 A.L R. 190. 

Tex.—Shuttles v. Butcher, Clv.App., 1 
S.W.2d 661, error refused. 

Wash.—Milton v. Crawford. 118 P. 32, 
65 Wash. 145. 

W.Va.—Coal Land Development Co. 
V. Chldester. 103 S.E. 923, 86 W.Va. 
661. 

14a C.J. p 495 note 11, p 562 note 92. 

“If a corporation holds property, 
in the face, not of a prohibitory pro¬ 
vision declaring the holding void, but 
of a directory and regulative limita¬ 
tion, title is good until invalidated 
in a direct proceeding instituted for 
that purpose.”—City of Rockland v. 
Camden & Rockland Water Co., 181 
A. 818, 819, 134 Me. 96. 

28. Miss.—Wall v. Darby, 95 So! 791. 
132 Miss. 93, overruling suggestion 
of error 94 So. 465. 

Tex.—Shuttles v. Butcher, Civ.App., 
1 S.W.2d 661, error refused. 

W.Va.—State v. American Baptist 
Home Mission Soc., 123 S.S, 440, 
96 W.Va. 447. 

14a C.J. p 662 note 94, p 663 note 7. 
Effect of conveyance of land wrong¬ 


fully held before escheat proceed¬ 
ings see 6 1115 infra. 

Msason for mis 

”A different rule might result in 
great hardship, for if the sovereign 
could challenge the title of the gran¬ 
tee of a corporation it could chal¬ 
lenge the title of his grantee, and so 
I on. The question of the right of a 
corporation to hold real estate might 
be a close one. and a purchaser, in 
good faith, might accept a convey¬ 
ance, relying in part upon the fail¬ 
ure of the sovereign to challenge the 
title in the corporation, and later 
be compelled to defend a title which 
should have been challenged before.” 
—Groo v. Norman, 42 App.D.C. 387, 
391. 

XApss of tims 

Neither state, corporation, nor any 
stockholder, after lapse of seven 
years, can question purchase or sale 
of property as ultra vires.—Milton 
V. Crawford, 118 P. 82, 66 Wash. 145. 
Msformatiott of dssd 

A purchaser of corporation’s title 
can obtain reformation of deed from 
corporation.—Wall v. Darby, 95 So. 
791, 132 Miss. 93. overruling stigges- 
Lion of error 94 So. 465. 

Sight to ooadnot warshonss 

The transferee of a warehouse un¬ 
lawfully held by a corporation with¬ 
out power to conduct a warehouse, 
which it has been compelled to dis¬ 
pose of, takes free from any person¬ 
al inhibition against its transferor. 
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—State V. New Orleans Warehouse 
Co., 33 So. 81, 109 La. 64. 

29. Neb—Lord v. Shult*, 211 N.W. 
210. 115 Neb. 33. 62 A.L R. 489. 

Okl.—State v. Benevolent Investment 
& Relief Ass’n, 232 P. 35, 107 Okl. 
228, 37 A.L.R. 190. 

30. W.Va.—Coal Land Development 
Co. V. Chldester, 103 S.E. 923, 86 W. 
Va. 561. 

14a C J. p 559 note 73, p 561 note 74, 
p 662 note 95. 

31. U.S.—Lantry v. Wallace. Knn.. 
21 S.Ct. 878, 182 U.S. 536. 45 L Ed 
1218—Oppenhelmer v. llarriman 
Nat. Bank & Trust Co. of City oi 
New York. C.C.A.N.Y., 85 F.2d 682, 
resettled 86 F.2d 1008, certiorari 
granted Oppenhelmer v. Harrlmun 
Nat. Bank & Trust Co., 57 S.Ct. 
435, 300 U.S. 647. 81 L.Ed. 860, and 
Harriman Nat, Bank & Trust Co. 
v. Oppenhelmer. 67 S.Ct. 436, 300 
U.S. 647, 81 L.Bld. 860, reversed on 
other grounds Ojipenheimer v. Har¬ 
riman Nat. Bank & Trust Co. of 
City of New York, S7 S.Ct. 719, 301 
U.S. 206, 81 L.Ed. 1042. 

32. Tex.—Schneider v. Sellers, 84 S. 
W. 417, 98 Tex. 380. 

33. Miss.—Southern Realty Co. v. 
Tchula Co-op. Stores, 76 So. 121, 
114 Miss. 309. 

14a C.J. p 563 note 98. 

34. Pa.—Bosshardt & Wilson v. 
Crescent Oil Co., 38 A. 1120, 171 Pa. 
109. 



19 C.J.S. 

quire and hold; but it has been held that a corpo¬ 
ration’s want of capacity to take and hold lands is 
no defense to an action of ejectment by it.35 

It has been said that a contract to purchase prop¬ 
erty for a purpose foreign to that for which the 
corporation was organized is void.36 If a corpo¬ 
ration has no power to acquire land which it con¬ 
tracts to purchase, a court of equity will not en¬ 
force the contract in favor of either contracting 
party, 37 and an unexecuted agreement granting a 
corporation certain rights in property which it was 
incapable of acquiring will not be specifically en¬ 
forced in favor of a party succeeding to the corpo¬ 
ration’s rights under the agreement.38 However, 
the plea of ultra vires, either for or against a cor¬ 
poration, will not prevail where it would defeat the 
ends of justice or work a legal wrong, unless the 
enforcement of the contract is in violation of some 
express -statutory inhibition, or against public pol¬ 
icy.3 9 Thus, if the corporation has been induced by 
the promise of a conveyance of property to make 
valuable improvements on it,^® or grant some valu¬ 
able advantage to the owner,^7 or if an agent em¬ 
ployed to purchase property on behalf of the corpo¬ 
ration violates his duties as agent and secretly re¬ 
tains part of the property purchased,^3 a court of 
equity may compel a conveyance to the corpora¬ 


S 1115 

tion, although the property is not such as the corpo¬ 
ration is authorized to hold. 

Recovery of purchase price. Although the courts 
will not permit the recovery of damages for failure 
to perform an ultra vires contract under which a 
corporation assumes to purchase property which it 
is not authorized to acquire, the courts will permit 
a recovery by the corjioration of a sum paid by the 
corporation on account of the purchase price.^3 

§ 1115. Holding of Land by Corporation 

A corporation holding property which it was without 
power to acquire must dispose of it; but in the ab¬ 
sence of express provision therefor, land held beyond the 
legal period does not escheat. Before escheat proceedings 
are commenced, a corporation may convey good title to 
property wrongfully held. 

A corporation holding property which it was 
without power to acquire must dispose of it.^^ Land 
held by a corporation beyond the period fixed by 
law for its rightful holding does not escheat in the 
absence of a provision therefor.^® Before proceed¬ 
ings are commenced by the state to escheat the land 
wrongfully held by a corporation, the corporation 
may sell and convey such property and a bona fide 
purchaser for value will take title free from any 
subsequent proceedings on the part of the state to 
establish an escheat;^® and notwithstanding the 
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85. Pa.—Bone v. Delaware, etc,, Ca¬ 
nal Co, S A. 761, 2 Pa.Cas. tS. 

36. N H.—Downing v Mt. Washing¬ 
ton Road Co.. 40 N.H. 230. 

37. US—Case v. Kelly, Wis., 10 S. 
Ct 216, 220. 133 U.S. 21. 33 L Ed. 
51.3 

14a CJ p 563 note 99. 

“It has nd authority by the statute 
to receive such title and to own such 
lands, and the question here is, not 
whether the courts would deprive it 
of such lands if they had been con¬ 
veyed to it, but whether they will 
aid it to violate the law and obtain 
a title which it has no power to hold. 
We think the questions are very dif¬ 
ferent ones, and that while a court 
might hesitate to declare the title 
to lands received already, and in the 
possession and ownership of the com¬ 
pany, void on the principle that they 
had no authority to take such lands, 
it is very clear that it will not make 
itself the active agent in behalf of 
the company in violating the law and 
enabling the company to do that 
which the law forbids.**—Case v. Kel¬ 
ly, supra. 

38. Ala.—South, etc., R. Co. v. High¬ 
land Ave., etc., R. Co.. 24 So. 114^ 
119 Ala. 106. 

36. Tex.—Hollis Cotton Oil, etc., Co. 

v. Marrs. Civ.App.. 207 8.W. S67. 
14a C.J. p 563 note 2. 

19 C.J.S.-44 


Xisssor held estopped to question 
corporate lessee's right to specific 
performance of renew'al provision of 
lease on ground of corporation’s in¬ 
capacity to lease lands In question, 
where corporation had fully perform¬ 
ed its obligations under lease—Lomp 
Hunting, etc.. Club v. Hackmann, 156 
SW. 791, 172 MoApp 549, 567—14 r 
C J. p 561 note 76 la] (2). 

40. Neb—Coleridge Creamery Co. v 
Jenkins, 92 N.W. 123, 66 Neb. 129. 

Option to purchase euforoed by les¬ 
see 

Under statute authorizing corpora¬ 
tion to acquire real property but 
only for certain enumerated purposes 
fis for accommodation of its busi¬ 
ness, a corporate lessee which has 
placed valuable improvements on real 
estate may enforce specifically an 
agreement to sell contained in the 
lease, although land to be purchased 
18 not to be used in its business.— 
Mutual L. Ins. Co. v. Stephens, 108 
N.B. 856, 214 N.Y. 488, LRA.1917 
809. 

41. N.Y.—Mutual L. Ins. Co. v. Ste¬ 
phens, supra. 

48. Tex.—Lee v. W D. Hayden Co.. 
Civ.App., 48 S.W2d 476. 

43. Tenn.—Crutcher v. Nashville 
Bridge Co., 8 Humphr. 403. 

Wis.—Northwestern Union Packet 
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Co. v. Shaw, 37 Wis. 656, 19 Am.R. 
781. 

Deuliug with director 

Where director of corporation re¬ 
ceived money from company for ultra 
vires conveyance of land to it. com¬ 
pany may recover money so paid.— 
Huntzingor v. National F. Ins. Co., 
1 Walk., Pa., 188. 

44. Neb—^Prlce v. Fraser, 231 N W. 
18, 119 Neb. 806. 

45. Cal.—I*Hople v. Stockton Saving, 
etc., Soc. G5 r. 1078, 133 Cal 611, 
85 Am.S.R. 225. 

Pa.—Commonwealth v. New York, 
etc., R. Co., 19 A. 291, 132 Pa 691. 
7 L.R.A. 634, overruling Common¬ 
wealth v. New York, etc., R. Co., 
7 A. 756, 114 Pa. 340. 

Time of holding see supra § 1089. 

46. Neb.—Ijord v. Shultz. 211 N.W. 
210. 115 Neb. 33, 62 A.L H. 489. 

Okl —State v. Benevolent Investment 
& Relief Ass’n, 232 P. 36, 107 Okl. 
228. 37 A.L..R. 190, 

14a C.J. p 563 note 7. 

Title acquired by grantee of property 
wrongfully acquired or held by cor¬ 
poration generally see § 1113 supra 
Corpiui Jlixie Is quoted to sustain 
right of alien heir to convey good ti¬ 
tle before commencement of escheat 
proceedings.—Dutton v. Donahue, 8 
P.2d 90, 94. 44 Wyo. 62. 
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property is subject to escheat, a contractual grantee 
of the corporation may be compelled to complete 
his purchase.^7 After proper proceedings taken by 
the state to escheat the excess lands of a corpora¬ 
tion, all interest of the corporation in such land or 
the proceeds thereof is terminated.^* 

§ 1116. Conveyances by Corporation 

a. In general 

b. Secondary franchises 

a. In General 

Whether a particular conveyance exceeds a corpora¬ 
tion’s power to convey concerns only the corporation, 
the state, or persons having some interest or title In the 
corporation or the property involved. 

Where, in accordance with the rules stated in § 
1095 supra, a corporation has power to make sales 
and convey its property, the question whether any 
particular convcyai;ce is in excess of this power 
concerns only the corporation itself, the state, or 
those persons having some interest or title in the 
corporation or the property involved.^* 

The title acquired by a grantee of property un¬ 
lawfully acquired or held by a corporation is dis¬ 
cussed in § 1113 supra. 

Partial invalidity. The partial invalidity of a 
conveyance of the franchise and property of a cor¬ 
poration does not necessarily render the whole in¬ 
valid.*® A transfer of corporate assets made for a 
lawful purpose and also for other purposes, which 
are ultra vires, will not be disturbed in so far as it 
is lawful.*^ 


b. Secondary Franchisee 

Generally, a corporation’s right to transfer a sec¬ 
ondary franchise may be questioned only by the state 
or the grantor of the franchise. 

As a general rule, the right of a corporation to 
transfer a secondary franchise may be questioned 
only by the state** or the grantor of the franchise,** 
and cannot be questioned by others,*^ at least so 
long as they retain the benefits of the transfer,®* 
and unless they sustain some special injury other 
than as members of the general public.** It is 
necessary for the grantor corporation to place the 
grantee in statu quo before equity will grant relief 
from an executed conveyance of its franchises.*^ 

§ 1117. Rescission or Cancellation of Contract 
or Conveyance 

A corporation cannot rescind an unauthorized pur¬ 
chase or conveyance of property while It retains the 
benefits. After full execution of a conveyance to a cor¬ 
poration, the uitra vires doctrine cannot be invoked by 
eitHer party, or by third persons other than the state, 
and, under some circumstances, the stockholders; sim¬ 
ilarly, a court will not aid a corporation In disaffirming 
an executed uitra vires conveyance by It. However, 
courts will cancel a contract for ultra vires acquisition of 
property by a corporation at any time before it executes 
Its part of the contract. 

An unauthorized purchase** or conveyance** of 
property by a corporation cannot be rescinded by it 
while it retains the benefits thereunder. After a 
conveyance to a corporation is fully executed, the 
ultra vires doctrine cannot be invoked by either 
party, or by third persons other than the state, and, 
under some circumstances, the stockholders.*® Per- 


47. Va.—Banks v. Poltlaux, 3 Rand. 

136, 24 Va. 136, 15 Am.D. 706. 

14a C.J. p 663 note 8. 

48l Ky.—Louisville Ins. Co. v. Com¬ 
monwealth. 143 S.W. 1044, 147 Ky. 
72. 

14a C.J. p 663 note 9. 

49. Ill.—Golconda Northern R. Co. 
V. Gulf Lines Connecting R. Co., 
106 N.E. 818. 265 Ill. 194, Ann.Cas. 
191GA 833. 

14a C.J. p 564 note 14. 

50. Md.—^Butler v. Rahm, 46 Md. 
641. 

N.T.—Carpenter v. Black Hawk Gold 
Min. Co., 65 N.Y. 43. 

Pa.—Gloninger v. Pittsburgh, etc., 

R. Co., 21 A. 211, 139 Pa. 13. 

51. Mo.—Bowman v. Anderson, 186 

S. W. 1012, 268 Mo. 1. 

59. I7.S.—Kennebec, etc., R. Co. v. 
Portland, etc., R. Co., 69 Me. 9, 
appeal dismissed 14 Wall. 23, 20 L. 
Ed. 860. 

N.T.—People V. Albany, etc., R. Co., 


' 16 Hun 126, reversed on other 

grounds 77 N.Y. 232. 

14a C.J. p 664 note 19. 

53. U.S.—Cumberland Tel. ft Tel. 
Co. V. Evansville, C.C.Ind., 127 P. 
187, 143 F. 238, 74 C.C.A. 368. 

N.Y.—In re Long Acre Electric 
Light, etc., Co., 80 N.E. 110, 188 N. 
Y. 361. 

54. Mass.—^Weld v. Gas, etc., Comrs., 
84 N.E. 101, 197 Mass. 556. 

14a C.J. p 564 note 21. 

65. N.Y.->-Bath Gas Light Co. v. 
Claflfy, 46 N.E. 390, 151 N.Y. 24, 86 
L.R.A. 6C4—Woodruff v. Brie R. 
Co., 93 N.Y. 609. 

55. U.S.—Earle v. Seattle, L. S. ft 
B. R. Co., CaWash., 66 P. 909. 

14a C.J. p 664 note 22. 

57. U.S.oAt]antlc ft Pacific Tel. Co. 
V. Union Pac. R. Co., C.C.Neb., 1 P. 
745. 1 McCrary 641. 

6& Mass.—^Attleborough Nat. Bank 
v. Rogers, 125 Mass. 339. 

N.Y.—Parish y. Wheeler. 82 N.T. 494. 
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Ohio.—Baldwin v. Egan, 82 Ohio Clr. 
CL 753. 

59. N.Y.—Madison Ave. Baptist 

Church v. Oliver St. Baptist 
Church, 73 N.Y. 82. 

14a C.J. p 564 note 26. 

60. Mo.—Title Guaranty Trust Co. 
v. Sesslnghaus, 28 S.W.2d 1001, 325 
Mo. 420. 

Vendor held not entitled to rescind 

an executed sale to a corporation on 
the ground that corporation exceeded 
its powers in acquiring and using 
property.—Barrow v. Nashville, etc., 
Tp. Co., 9 Humphr.. Tenn., 304. 

Giving of purchase money note se¬ 
cured by mortgage does not make a 
sale executory.—Title Guaranty 
Trust Co. V. Sesslnghaus, 28 S.W.2d 
1001, 326 Mo. 420. 

Beaoqnisltion of title by grantor on 
foreclosure of purchase money mort¬ 
gage does not nullify conveyance to 
corporation or render it executory.— 
Title Guaranty Trust Co. v. Sessing- 
haus, supra. 
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§ 1118 


fonnance on one side will exclude that defense if 
the transaction is not malum in se or malum prohi¬ 
bitum, especially where the other party has reap¬ 
ed the benefit thereof.®^ Similarly, a court will not 
aid the corporation ,®2 or a stockholder suing- in its 
right,®® in disaffirming a fully executed ultra vires 
conveyance of property by the corporation, nor will 
a court entertain a suit in affirmance of such con¬ 
veyance or transfer.®* Neither will a court of eq¬ 
uity set aside a party-wall agreement, on the ground 
that it was illegal and in excess of corporate pow¬ 
ers, on the application of the corporation which 
made the agreement, where such corporation has re¬ 
ceived the benefit therefrom and permitted the oth¬ 
er party to make expenditures on the faith thereof, 
esi)ccially where the corporation has refrained from 
repudiating the agreement for a long period of 
time.®® 

The courts will, however, cancel a contract for 
the acquisition by a corporation of property which 
it is not authorized to hold, at any time before the 


corporation executes its part of the contract,®® and, 
as appears in § 1114 supra, such contracts are held 
to be unenforceable by either party; and where the 
taking of a lease by a corporation is ultra vires, it 
will not be enforced as to the unexpired portion of 
the term, although part of the term has run.®^ 
Where, without authority, a corporation entered 
into a contract of sale of its lands, a curative act 
will not affect the right of the purchaser to a re¬ 
turn of his money where he made a demand there¬ 
for and instituted suit prior to its passage.®® A 
corporation suing to recover payments made by one 
of its officers on the theory that they were made in 
payment of his individual debts and that the credi¬ 
tor had notice of that fact cannot recover if the 
payments were in fact made for property purchased 
and used in the business of the corporation, even 
though such business was ultra vires.®® 

The rescission of ultra vires transactions general¬ 
ly is discussed in § 978 supra. 


D. CONTRACTS AND INDEBTEDNESS 
1. Capacity to Contract or Incur Indebtedness in General 


§ 1118. In General 

When It acte wtthtn Its corporate powere, a corpora¬ 
tion hae the same capacity to contract ae a natural per- 
eon, and the came rules govern the requisites of its con¬ 
tracts as govern any other contract. 

To make a contract of a corporation valid, all 


elements necessary to other contracts are essen¬ 
tial,including capacity on the part of the corpo¬ 
ration to contract and to do business.^i The au¬ 
thority of a corporation to contract is measured by 
its charter or organic law,"^® although its powers 


61. Mo.—Title Guaranty Truat Co. 

V. Sesainfrhaus, supra. 

62. Tenn.—Memphis Lumber Co. v. 
Security Bank & Trust Co., 226 S. 

W. 182. 143 Tenn. 136. 

63. U.S.—Metcalf v. American 
School Furniture Co., C.C.N.Y., 122 
P. 115. 

64. Tenn.—Memphis Lumber Co. v. 
Security Bank & Trust Co., 226 S. 
W. 182, 143 Tenn. 136. 

6B. Or.—Portland Odd Fellows’ Hall 
Assoc. V. Hogele, 32 P. 679, 24 Or. 
16. 

66. Okl.—Hallam v. Bailey. 166 P. 
874. 66 Okl. 46. 

14a C.J. p 564 note 29. 

67. U.S.—Oregon R. ft Nav. Co. v. 
Oregonian R. Co., Or., 9 S.Ct. 409, 
130 U.S. 1, 32 L.Ed. 837—I*enn8yl- 
vania R. Co. v. St. Louis A. ft T. 
H. R. Co.. Ind., 6 S.Ct. 1094, 118 
U.S. 290, 30 L.lSd. 83. 

14a C.J. p 760 note 71. 

66 , Mich.—Going v. Oakland County 
Agricultural Soc., 75 N.W. 462, 117 
Mich. 230. 

69. Mo.—Tobin T. Hewitt Co, App., 
232 S.W. 257. 


70. Mass—Lennox v. Haskell, 148 
N.K. 811, 253 Mass. 334. 

71. Wash —Moots v. Spokane Rac¬ 
ing ft Fair Ass’n, 64 F.2d 516, 189 
Wash. 225. 

Deslgaatioa of agent 

Where under statute It Is neces¬ 
sary for corporation to designate a 
place of business and agent for serv¬ 
ice of process before it may do busl- 
nes.s, which ha,s already been con¬ 
sidered generally In | 989, it has been 
held that statute never intended to 
declare as unlawful contracts made 
between death, resignation, or re¬ 
moval of one agent and appointnlent 
of another.—House v. Bank of Lewis- 
port, 198 S.W. 760, 178 Ky. 281. 

Bztraterritorlal ooatracts 

A corporation has the power to 
make extraterritorial contracts, the 
law being that, In the absence of 
charter or statutory restrictions a 
corporation chartered in one state 
may lawfully make contracts in any 
other state whose local laws do not 
prohibit such contracts.—Hall v. 
Tanner, etc.. Engine Co., 8 So. 848. 
91 Ala. 368—14a C.J. p 565 note 39. 
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Foreign corporations generally see 
infra | 1783 et seq. 

Failiire to file report 
Under a statute suspending pow¬ 
ers of corporations, failing to die 
their reports on time and declaring 
contracts made during such suspen¬ 
sion unenforceable, a contract unlaw¬ 
ful when made, continued unenforce¬ 
able, although the report was died 
late, and the penal statute was re¬ 
pealed ^ before action on it was 
brought.—Detroit United Fruit Auc¬ 
tion Co. V. Kroger Grocery & Baking 
Co., 198 N.W. 947, 227 Mich. 412. 
Failnrs to pay Uoeass tas 

Where corporation has complied 
with law as to filing copies of char¬ 
ters and articles of incorporation, but 
has failed to pay its license tax as 
required by statute, its contracts 
while in such default are not void.— 
Dolose Bros. Co. v. Pacido Engineer¬ 
ing ft Const. Co., 218 P. 798. 95 Okl. 

72. 

72. Ky.—^Wilson v. Louisville Trust 
Go.. 46 S.W.2d 767, 242 Ky. 432. 

Mo.—Lohrer v. Chas. P. Vogel Real 
Estate Co.. App, 239 S.W. 1098. 
N.Y.—Owners ft Tenants Electric Co. 
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may be conferred either expressly, § 1121 infra, or 
by implication, § 1122 infra, the implied powers be¬ 
ing; as fully granted, however, as those which are 
expresscd,73 and the power of the corporation to 
contract is restricted to the purposes for which it 
is created,74 whether the corporation is one de jure 
or one de facto.^® With this qualification and to 
its extent, corporations have the same power as 
natural persons to make contracts.A corpora¬ 
tion, therefore, may make any contract, generally 
speaking, which may be regarded as properly in¬ 
cidental to the lawful prosecution of its chartered 
activities.7^ 

Future existence of corporation. If a contract 
is made with a corporation, to be executed in the 
future, the contingency of existence of the corpora¬ 
tion must be regarded as having been in view as 
much as between man and man, 73 and while some 


authorities hold that the person contracting with a 
corporation does so subject to the dissolution of the 
corporate existence or the determination of its fran¬ 
chises by limitation, by judicial decree, or by rc- 
peal,73 other authorities have construed contracts 
providing for performance by the corporation after 
the time fixed by its charter for its expiration as 
having been made in contemplation of a renewal of 
the charter.3® Equally, a corporation having pow¬ 
er to contract may bind itself for any length of 
time, if not prevented by some consideration of 
public policy, or express prohibition of the statute 
law.31 

Mutuality, A contract with another corporation, 
to bind either, must be binding on both.*2 

Profit or lack of profit. The profit or lack of 
profit accruing to a corporation from a contract 
entered into by it does not determine its legality,*® 


V. Tractenbera, 286 N.T.S. 670. 168 
Misc. 677. 

Tex.—Bishop Mfa. Co. v. Sealy Oil 
Mill & Mfgr. Co.. Civ.App.. 220 S.W. 
203, reversed on around that par¬ 
ticular contract was within cor¬ 
porate powers Sealy Oil Mill & 
Mfg. Co. v. Bishop Mfa. Co., Com. 
App.. 236 S.W. 860—Eddleman v. 
Wofford. Civ.App., 217 S.W. 221, 
dismissed for want of Jurisdiction. 
9 C.J. p 701 note 4—14a C.J. p 664 
note 32. 

73. Va.—National Car Adv. Co. v. 
Louisville, etc.. K. Co., 66 S.E. 88. 
110 Va. 413, 24 L.R.A.,N.S., 1010. 

74. U.S.—Hal Brown & Co. v. Dil¬ 
lard. D.C.Tex., 15 F.2d 408. 

Ill.—Hagerman v. South Park Com'rs, 
278 Ill.App. 33. 

Minn.—National Finance Co. v. Cram¬ 
er. 194 N.W. 108, 166 Minn. 79. 

Mo.—Orpheum Theater & Realty Co. 
V. Seavey & F'larsheim Brokerage 
Co., 199 S.W. 267, 197 Mo.App. 661. 
14a C.J. p 666 note 36. 

Ultra vires transactions generally 
see supra 5 970 et seq. 

75. Ind.—Doty v. Patterson, 56 N.E. 
668, 156 Ind. 60. 

La.—Leader Realty Co. v. Lake view 
Land Co., 64 So. 350, 127 La. 1069. 

Same capacity 

De facto corporation has same ca¬ 
pacity as corporation de Jure to con¬ 
tract.—Douglass V. Midland Oil Co., 
247 P. 1048. 121 Kan. 448. 

78. U.S.—Yoakam v. Providence 

Blltmore Hotel Co., D.C.R.I., 34 F, 
2d 633. 

Ind.—Incorporated Town of Munster 
V. Tubbs, 157 N.E. 63, 86 Ind.App. 
407. 

Mo.—State ex inf. McKittrick v. Gate 
City Optical Co., 97 S.W.2d 89. 339 
Mo. 427. 

14a C.J. p 666 note 38. 


Public utility company 

Binding contract by public utility 
company is not forbidden by any pro¬ 
visions of controlling law, but may 
be enforced, unless relief is given by 
state in Interest of public.—State v. 
Jacksonville Terminal Co., 106 So. 
676, 90 Fla. 721. 

77. U.S.—In re American Range & 
Foundry Co., D.C.Minn., 22 F.2d 
558—Clinchfleld Fuel Co. v. Hen¬ 
derson Iron Works Co., C.C.A.Ala.. 
264 F. 411, 166 CC.A. 631. 

Ala.—Alabama City, G. & A. Ry. Co. 

V. Kyle, 81 So. 54. 202 Ala. 662. 
Ark.—Becker Provision Co. v Parker 
Hardware Co., 226 S.W. 177, 146 
Ark. 639. 

D.C.—Hight V. Richmond Park Imp. 

Co., 47 App.D.C. 618. 

Minn.—^Equitable Holding Co. v. 
Equitable Building & Loan Ass'n, 
279 N.W. 736. 202 Minn. 529. 

Ohio.—United States Coal Co. v. Os¬ 
borne, 17 Ohio Cir.Ct.,N.S., 699. 

14a C.J. p 666 note 44. 

Oorporatlou held liable ou ooutraot 
Md.—Conservation Co, v. Stimpson, 
110 A. 496. 136 Md. 314. 

Coutraote held not ultra vires 

(1) Contract by creditor corpora¬ 
tion conceding to materialman supe¬ 
rior lien in consideration of mate¬ 
rialman's postponing suit.—Warren 
Cent. R. Co. v. Texas Creosoting Co., 
Tex.Clv.App., 62 S.W.2d 691, 

(2) Payment of premiums on life 
insurance policies.—Tweedle Foot¬ 
wear Corporation v. Fonville, Tex. 
Civ.App., 116 S.W.2d 421, error re¬ 
fused. 

(3) Other examples see 14a C.J. P 
666 note 44 [a]. 

Duration 

Contract held not Invalid on ground 
that it provided for management of 
corporate affairs for Indefinite time. 
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—Marshall-Wells Co. v. Tenney, 244 
P. 84. 118 Or. 373, 45 A.L.R. 1382. 
Bepaymeut of mousy 

It is not beyond power of ordinary 
private corporation to agree to re¬ 
pay money delivered to it by another 
and claimed by third parties in case 
it is determined that such third par¬ 
ties are in law entitled thereto.—Ed- 
dleman v. Wofford, Tex.Clv.App., 217 
S.W. 221, dismissed for want of Ju¬ 
risdiction. 

Borrowing and loaning money gener¬ 
ally as within corporate powers see 
infra 99 1144, 1145. 

7a N.y.—Huntley v. Merrill, 32 

Barb. 626. 

Ohio.—Lattimer v. Mosaic Glass Co., 
13 Ohio Cir.Ct. 163, 7 Ohio Cir.Deo. 
430. 

Pa.—^Houston v. Jefferson College. 63 
Pa. 428. 

79. D.C.—^Manning v. Chesapeake, 

etc., Tel. Co., 18 App.D.C 191, re¬ 
versed on other grounds 22 S.Ct. 
881, 186 U.S. 238. 46 L.Ed. 1144. 

Elffect of dissolution on contracts see 
infra 9 1731. 

sa N.Y.—Huntley v. Beecher, 30 

Barb. 680—Gere v. New York Cent. 
R. Co., 19 Abb.N.Cas. 193. 

81. Ohio.—Cleveland, etc., R. Co. v. 
Himrod Furnace Co., 37 Ohio St. 
321, 41 Am.R. 609. 

80. U.S.—Louisville, etc., Co. v. Ken¬ 
tucky. Ky.. 16 S.Ct. 714, 161 U.S. 
677. 40 LBd. 849. 

14a C.J. p 666 note 45. 

83. Bousflt to oorporatlou 

Person entering into contract with 
a corporation need not concern him¬ 
self with question whether it bene¬ 
fits corporation: that is a question 
for managing officers: all he need do 
is to 'inquire whether contract is 
within corporate powers.—Fremont 
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but it may tend to show that the contract is within 
the express or implied powers of the corporation.*^ 

Consideration. A contract within the powers of 
a corporation is not made ultra vires by an agree¬ 
ment measuring the extent of the consideration 
thereof, which if standing alone would be outside 
the powers of the corporation to make.*® 

§ 1119. Presumptions and Proof 

There Is a presumption that a contract of a corpora¬ 
tion Is within Its corporate powers, and the burden of 
proving a contract ultra vires is on the party making that 
assertion. 

The contracts of a corporation will be presumed 
to be within the legitimate scope and purpose of the 
chartered powers of a corporation until the con¬ 


trary appears, and the burden of proving a contract 
ultra vires is on the one making that assertion*® 
by evidence of exceptional probative value, as the 
courts do not regard the defense of ultra vires with 
favor.**^ It need not be alleged in an action on a 
contract by a corporation that the contract is with¬ 
in the scope and purpose of its chartered powers.** 
Some authorities hold, however, that it must at 
least appear that the corporation is empowered to 
contract under the authority of its charter or the 
laws of the state before any presumption as to the 
validity of the contract will arise.*® The terms or 
nature of a contract with respect to the chartered 
powers of the corporation, or the circumstances un¬ 
der which it was made, may, however, raise a con¬ 
trary presumption, and the burden will then rest on 
the party asserting the validity of the contract.®® 


2. Statutory and Charter Provisions 


§ 1120. In General 

A corporation't power to contract It controlled by 
statute and it held within the limitt of itt chartered 
purpoeet. 

Although, as already considered in § 1118, when 
•*\cting within its corporate powers, a corporation's 
power to contract is equal to the power of natural 
persons under like circumstances, the corporation's 
power IS controlled by statute and held within the 
limits of its chartered purposes, outside of which 
it may not go.®^ The validity of a corporate con¬ 
tract always involves, therefore, a consideration 
and a possible construction of the express provi¬ 
sions of its charter, or of the law governing it,®2 
and of powers not expressed but properly incidental 


to the exercise of those expressly granted.®* 

§ 1121. Express Powers 

An exprett grant of power to a corporation to con¬ 
tract gives the corporation the right to contract only on 
condition that the exercise of the power serves the char¬ 
tered purposes of the corporation. 

An express grant of a power to contract, even 
though couched in general, unrestricted terms docs 
not give a corporation an absolute right to exercise 
such power under all circumstances, but only on 
the condition that the exercise of the power serves 
the chartered purposes of the corporation.®^ An 
enumeration of powers implies the exclusion of all 
others not fairly incidental to the exercise of those 
expressed.®® A charter or statutory provision 


Nat Hank v. Ferffuson & Co , 25R N 
VV. 39. 127 Nob. 307. 

84. Benefit to enatouer 

Where corporation entcre into con¬ 
tract directly bonefleial to one of its 
customers and resulting: in only inci¬ 
dental benefit to it. profit or lack of 
profit to corporation has a bearing: on 
power of corporation to make con¬ 
tract. Such argrumont for legality 
of contract has special force where 
it is shown that its execution is 
necessary to continued existence of 
customer corporation, and that it is 
one of principal customers of con¬ 
tracting corporation.—Derr v. Fisher, 
.OS r. 978, 22 Okl. 126—14a C.J. p 666 
note 49. 

85. Mich.—Lee v. U. S. Graphite Co., 
126 N.W. 748, 161 Mich. 157. 

86. Ala.—^Alabama City, G. & A. Ry. 
Co. V. Kyle, 81 So. 64, 202 Ala. 562. 

D.C.—Chesapeake Beach Ry. Co. v. 


Hupp Automatic Mail Rxch. Co. 
48 App.U.C. 123. 

14a C.J. p 566 note 54. p 567 note 58, 
p 841 note 79. 

Stated Goaversely there is no pre¬ 
sumption of illegality or abuse or 
excess of power attaching to the con¬ 
tracts of corporations.—^Alabama 
City, G. & A. Ry. Co. v. Kyle, 81 So. 
54. 202 Ala. 552. 

Za abseaoe of evldenoe of charter, 

contract is held not ultra vires.— 
Crow Oil & Gas Co. v. Drain, 286 S. 
W. 971, 171 Ark. 817. 

87. U.S.—^Wykes v. Santa Cruz City 
Water Co., C.C.Cal.. 184 F. 752. af¬ 
firmed 202 F. 357, 120 C.C.A. 485. 

88. Minn.—Klemik v. Henricksen 
Jewelry Co., 142 N.W. 871, 122 
Minn. 380. 

89. U.S.—Toppan v. Cleveland, etc., 
R. Co., C.C.Ohio. 24 P.Cas.No.14,099, 
1 Fllpp. 74. 

Ohlo.- 7 -Toppan v. Cleveland, etc., R 
Co., 4 West.L.Month. 67. 
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90. Miss—Bacon v. Mississippi Ins. 
Co., 31 Miss. 116. 

91. Mo.—Blair v l*erpetual Ins. Co., 
10 Mo. 559, 565, 47 Am.D. 129. 

14a C.J. p 567 note 65. 

92. Mo.—Hart v. Missouri State 
Mut. F. & M. Ins. Co., 21 Mo. 91. 

93. Md.—^Weckler v. Hagerstown 
First Nat. Bank, 42 Md. 581, 120 
Am.R. 95. 

Mo—Hart v. Missouri State Mut. F. 

& M. Ins. Co., 21 Mo. 91. 

14a C.J. p 567 note 68. 

94L Idaho.—Riley v. Callahan Min. 

Co., 155 P. 665, 28 Idaho 525. 

Ky.—-Liithgow Mfg. Co. v. Fitch, 5 
Ky.L. 604. 

14a C.J. p 567 note 70. 

95. Tenn.—Doty v. American Tel., 
etc., Co., 130 S.W. 1053, 123 Tenn. 
329, Ann.Cas.l912C 167. 

Va.—National Car Advertising Co. v. 
Louisville, etc., R. Co.. 66 S.E. 88, 
110 Va. 413, 24 L.R.A.,N.S., 1010. 
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which is merely directory to the officers of the cor¬ 
poration as to the manner in which a power to con¬ 
tract shall be exercised, does not affect the power 
of the corporation.®® Whether a particular provi¬ 
sion limits the power of the corporation or is mere¬ 
ly directory to its officers depends on the legislative 
intent.®7 A statute attempting to confer a power 
must of course be itself valid or the power will not 
exist.®® 

§ 1122. Implied Powers 

Where not prohibited, a corporation hat Implied 
power to make all contracts necessary and proper to 
enable it to perform the purposes of its creation. 

The charter of the corporation need not express¬ 
ly confer on it power to contract.®® Where not pro¬ 
hibited it has an implied power to make all such 
contracts as arc necessary and proper to enable it 
to perform the purposes of its creation.^ On the 
other hand, however, a corporation has no implied 
power to enter into a contract not reasonably nec¬ 
essary or proper to enable it to fulfill the purpose 
of its existence or to carry on its authorized busi¬ 
ness.® The implied powers of a corporation to 
make contracts are such as arc obviously appropri¬ 


ate or convenient to carry into effect its franchise, 
and are not restricted to such as are necessarily in¬ 
cidental to its business.® Even where a statute 
grants to a corporation all powers “necessary” to 
the exercise of its enumerated powers, the corpora¬ 
tion is not limited to powers which are indispensa¬ 
ble, the word “necessary” being construed as equiv¬ 
alent to convenient and proper.® Neither is it nec¬ 
essary that the contract should be one which is 
made to serve the primary purpose for which the 
corporation is organized.® Even though it serves a 
secondary purpose, it is sufficient if the contract is 
not inconsistent with the general chartered purpos¬ 
es of the corporation.® A corporation which has 
made a contract in the assumed exercise of an im¬ 
plied power cannot thereafter, when sued on the 
contract, claim that it was not a contract “neces¬ 
sary” or “essential” to the transaction of its author¬ 
ized business,^ nor can such claim be made by the 
corporation as a basis for setting aside the con¬ 
tract.® Acts of a corporation which, if considered 
alone or as constituting in themselves the business 
of the corporation, would be beyond its implied 
powers are not necessarily ultra vires, when they 
are incidental to a transaction which in its general 


ao, U.S.—U. S. Bank v. DundrJdge, 
Va.. 12 Wheat. 64. 6 L.Ed. 5G2. 

N.T.—Barnes v. Ontario Bank, 19 N. 
T. 162. 

14a C.J. p 568 note 71. 

97. U.S.—XT. S. Bank v. Dandrldge, 
Va., 12 Wheat. 64. 6 L.Kd. 662. 

14a C.J. p 668 note 72. 

Statutory regulations as to form and 
execution of corporate contracts 
see infra { 1136. 

9B. Pa.—Freeland v. Pennsylvania 
Cent. Ins. Co., 94 Pa. 604. 

99. Ala.—^Alabama Gold Ii. Ins. Co. 
V. Central Agricultural, etc.. As¬ 
soc., 64 Ala. 73. 

1. U.S.—-Pain v. Kiel, C.C.A.Mo., 288 
F. 627. 

Ala.—Alabama City, G. & A. Ry. Co. 
V. Kyle, 81 So. 54. 202 Ala. 652. 

Cal.—^Woods Lumber Co. v. Moore, 
191 P. 906, 183 Cal. 497, 11 A.L.R. 
649—Simpson v. Bergmann, 13 P.2d 
531, 125 Cal.App. 1. 

Fla.--^rand Lodge, Knights of Pythi¬ 
as of Florida v. State Bank of Flor¬ 
ida, 84 So. 528, 79 Fla. 471. 

Md.—Huffman v. State Roads Com¬ 
mission of Maryland, 137 A. 358, 
152 Md. 566. 

Minn.—^Equitable Holding Co. v. 
Mquitable Building & Loan Ass'n. 
279 N.W. 736, 202 Minn. 629. 

Mo.—State ex inf. McKittrick v. Gate 
City Optical Co., 97 S.W.2d 89. 839 
Mo. 427. 

N.Yw—I n ro German Jewish Chil¬ 


dren's Aid, 272 N.T.S. 640, 161 Misc. 
834. 

Tex.—Houston & T. C, R. Co. v. Dia¬ 
mond Press Brick Co., 222 8.W. 
204, 111 Tex. 18, reversing. Civ. 
App., 188 S.W. 32, and modifled on 
other grounds 226 S.W. 140, 111 
Tex. 18—Bishop Mfg. Co. v. Sealy 
Oil Mill & Mfg. Co., Civ.App., 220 S 
W. 203, reversed on other grounds 
Scaly Oil Mill & Mfg. Co. v. Bish¬ 
op Mfg. Co., Com.App., 236 S.W. 
850. 

14a O.J. p 668 note 76. 

Qnasl public corporation has Im¬ 
plied power to make contracts nec¬ 
essary to enable it to exercise pow¬ 
ers conferred, and perform duties 
enjoined on It by law.—Euziere v. 
Highway Com'r of Town of Rock¬ 
ville. 178 N.E. 397, 346 111. 131, af¬ 
firming 260 Ill.App. 29. 

Same latitude as individnal 

A corporation in transaction of 
business for which it was organized 
has same latitude as an individual in 
same character of business, in those 
things that are essential to success¬ 
ful operation of that particular busi¬ 
ness.—Long Bell Lumber Co. v. 
Hampton, Tex.Civ.App., 20 S.W.2d 
1081. 

Ssvsral corporations may enter In¬ 
to a Joint contract necessary to car¬ 
ry on the express or implied powers 
for which they are organized.—-Ross 
V. Wrightwood-Hampden Bldg. Cor¬ 
poration, 271 111.APP. 22. 
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2. Ala.—^Alabama City, G. & A. Ry. 
Co. V. Kyle, 81 So. 64. 202 Ala. 562. 

Mass.—Davis v. Old Colony R. Co., 
131 Mass. 268, 269, 41 Am.R. 221. 
14a C.J. p 569 note 77. 

"A corporation has power to do 
such business only as it is authorized 
by its act of incorporation to do. and 
no other. It is not held out by the 
government, nor by the stockholders, 
as authorized to make contracts 
which are beyond the purpo.scs and 
scope of its charter. It is not vested 
with all the capacities of a natural 
person, or of an ordinary partnership, 
but with such only as Its charter 
confers."—Davis v. Old Colony R. Co., 
supra. 

3. N.J.—^Ellerman v. Chicago Junc¬ 
tion R., etc., Co.. 23 A. 287, 49 N. 
J.Eq. 217. 

14a C.J. p 670 note 79. 

4. N.J.—Ellerman v. Chicago Junc¬ 
tion R., etc., Co., 23 A. 287, 49 N. 
J.Eq. 217. 

9. Ky.—Frankfort Bridge Co. v, 
Frankfort, 18 B.Mon. 41. 

6. Ky.—Frankfort Bridge Co. v. 
Frankfort, supra. 

7. Cal.—Bates v. Coronado Beach 
Co., 41 P. 865, 109 Cal. 160. 

Ultra vires transactions generally see 
supra f 970 et seq. 

8. N.T.—Continental Ins. Co. v. New 
York, etc., R. Co.. 93 N.Y.S. 27, 103 
App.Dlv. 282, afflrmed 79 N.E. 1026, 
187 N.Y. 226. 
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scope is within the corporate purposes.* While the 
power, to be implied, need not be necessary to the 
prosecution of the corporation’s business, it must 
in any event be incidental thereto and an inci¬ 
dental power of a corporation is one that is direct¬ 
ly and immediately appropriate to the execution of 
the specific power granted, although not necessarily 
indispensable to it; and, if the alleged implied pow¬ 
er has only a slight or remote relation to the ex¬ 
press power, it is not incidental within the meaning 
of the rule.ii 

The fact that a corporation receives a benefit 
from a contract, which it has entered into in the in¬ 
crease of its business and profits may have an evi¬ 
dential value, as tending to show that the making 
of the contract was within the scope oi the corpo¬ 
ration’s authorized biisiness,^^ but it does not per 
se prove that the corporation had an implied power 
to make it.i* While it may not be necessary to 
show a benefit received by the corporation from the 
contract, the general rule is that the corporation’s 
implied power to make contracts within the scope 
of its chartered purposes shall be exercised in its 
behalf and not for others.^^ A contract which, in 
form, may seem to have been made in behalf of 
others, may be found, on investigation of the cir¬ 
cumstances surrounding the transaction, to have 
been made in its own behalf, and a proper exercise 
by the corporation of its chartered powers.^® 

Abandonment of express power, A contract in 
exercise of an implied power is not invalidated by 
the fact that the implied power is dependent on the 
existence of an exjircss power which has been aban¬ 


doned by the corporation, provided the corporation 
retains and continues to exercise other powers con¬ 
ferred by its charter.!® 

Delegation of management. The courts have even 
held that a contract of a corporation delegating the 
administrative functions of its board of directors 
may be upheld under certain circumstances, as a 
valid exercise of an implied power to make any con¬ 
tract tending to facilitate the carrying on of its busi¬ 
ness.!^ An agreement by which a corporation sur¬ 
renders the management and control of its affairs 
and business to another corporation organized for a 
different purpose, and carrying on a different busi¬ 
ness, however, is ultra vires.!® 

Possibility of abuse. The fact that an implied 
power to contract may be abused by the making of 
indiscreet contracts, even to the extent of ruining 
the corporation, is no reason for the denial of the 
power.!* 

Waiver of contract rights. In general, the power 
to contract implies also a power to waive a condi¬ 
tion inserted in a contract for the benefit of the 
corporation.*® 

Particular applications of rule. If a corporation 
has the power to own or deal in property, real or 
personal, it has the power to make all contracts nec¬ 
essary for its preservation and enjoyment,*! or for 
the enhancement of its value ;** but a contract, not 
necessary or incidental to the exercise of an ex¬ 
press power to hold and deal in real estate, is not 
validated by the fact that it results in an enhance¬ 
ment of the value of the corporation’s holdings.*® 
An express power to hold and deal in real estate 


9. Ohio.—Central Ohio Natural Qas. 
etc., Co. V. Capital City Dairy Co., 
63 N.E. 711, 60 Ohio St. 96. 64 L. R. 
A. 396. 

lOu N.Y.—Schurr v. New York, etc,, 
Suburban Inv. Co., 18 N.Y.S. 464. 

11. Ill.—Alton MffC. Co. V. Garrett 
Biblical Inst., 90 N.E. 704. 243 111. 
298. 

12. Cal.—^IVoodfl Lumber Co. v, 
Moore, 191 P. 906, 183 Cal. 497. 11 
A.L.R. 649. 

14a C.J. p 670 note 92. 

13. Oa.—Ttarrlman v. First Bryan 
Baptist Church. 63 Oa. 186, 36 Am. 
R. 117. 

14a C.J. p 670 note 93. 

14. Ark.—Simmons Nat. Bank v. 
Dilley Fdy. Co.. 130 S.W. 162, 96 
Ark. 368. 

Iowa.—Twiss V. Guaranty L. Assoc., 
65 N.W. 8. 87 Iowa 738. 43 Am.S. 
n. 418. 

14a C.J. p 670 note 94. 

16. Cal.—^Woods I^umber Co. v. 


Moore, 191 P. 905, 183 Cal. 497. 11 
A,L,R. 649. 

lia C.J. p 671 note 95. 

16. U.S.—Colorado Sprinsrs Co. v. 
American Pub. Co., Colo., 97 P. 843, 
38 C.C,A. 433. 

17. Cal.—S3an Diogro Water Co. v. 
San Dleiro Plume Co., 41 P. 495, 
108 Cal. 649. 29 L.R.A. 839. 

Bepreseatatloa la aegrotiatioas 

Contract entered into by number 
of manufacturiner corporations to pro¬ 
tect themselves asainst demands of 
tluMr employees, whereby executive 
committee was created to represent 
parties in negotiations with em¬ 
ployees, was not beyond powers of 
corporation as against objection that 
it attempted to delegate discretionary 
corporate functions.—Dyer Bros.. 
Golden West Iron Works v. Central 
Iron Works. 189 P. 445. 182 Cal. 688. 
la U.S.—Holt V. California Dev. Co., 
Cal.. 161 F. 3. 88 C.C.A. 167. 

19. Colo.—^Arapahoe Cattle, etc., Co. 
v. Stevens, 82 P. 823, 13 Colo. 634. 
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Nev.—Sutro Tunnel Co. v. Segregat¬ 
ed Min. Co., 7 P. 271, 19 Nev. 121. 
Wis.—Downie v. Hoover, 12 Wis. 174, 
78 Am.D. 730. 

20. N.H.—Currier v. Continental L. 
Ins. Co., 63 N.H. 538. 

21. Kan.—Neosho Valley Inv. Co. 
V. Hannum, 63 P. 92, 10 Kan.App. 
499. 

14a C.J. p 571 note 1. 

22. Md.—Huffman v. State Roads 
Commission of Maryland, 137 A. 
358. 152 Md. 5CG. ' 

14a C.J. p 571 note 2. 

Coastmetion of bridge 
When it is in furtherance of its 
charter purposes, a corporation may 
agree to construct a bridge.—Huff¬ 
man V. State Roads Commission of 
Maryland, 137 A. 358, 152 Md. 666— 
14a C.J. p 671 note 2 lb]. 

23. N.Y.—Schurr v. New York, etc.. 
Suburban Inv. Co., 18 N.Y.S. 454. 

14a C.J. p 671 note 4. 
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does not carry with it a power to take by assign¬ 
ment a claim for damages to property purchased.^^ 

A corporation authorized by its charter to manu¬ 
facture or to engage in trade has, as an incident, 
the power to make any contract necessary or usual 
in its particular business but no manufacturing 
or trading company, whatever may be the nature 
of the business authorized by its charter, can law¬ 
fully enter into a contract that is not necessary or 
usual in its particular business.^^ Contracts made 
by manufacturing or trading corporations some¬ 
times serve the corporate purpose only in part, but 
not in other parts. To the extent that they serve 
the purpose for which the corporation was organ¬ 
ized they are not ultra vires l>eyond that they 
arc ultra vires.^® A contract within the scope of 
an implied power of a manufacturing or trading 
company is not rendered invalid by a stipulation 
which the company would have no authority to 
make apart from the contract.29 

A corporation which is given the express power 
to own stock in other companies, and to do all acts 
tending to increase the value of purchased shares 
may make contracts for the purpose of retaining 
and increasing the business of the corporation 
whose shares it holds, and the fact that the method 
adopted to increase the value of its stock holdings 
is indirect, and involves the expenditure of money 
without direct return, does not invalidate the con- 
tract.29 


§ 1123. Restrictions and Limitations 

A corporatfon hat no power to enter Into contracts 
that are expressly prohibited by law, nor to contract In 
violation of charter or statutory limitations. 

A corporation has no power to enter into con¬ 
tracts that arc expressly prohibited by law, nor to 
contract in violation of charter or statutory limi- 
tations.3l Requirements which are merely direc¬ 
tory as to the performance of certain duties by 
its officers have no relation whatever to the capac¬ 
ity of the corporation itself to contract,®^ and con¬ 
tracts may be intra vires, even though the corpo¬ 
ration or its officers have not complied with the 
statutory requirements.^^ Statutory prohibitions on 
the right of corporations to contract should receive 
a reasonable interpretation, in the light of the pur¬ 
poses sought to be accomplished by them, and plain 
warrant should be found in the statute before the 
right to contract is abridged.^^ Where a statute 
requires that contracts over a certain amount can 
only be made by conforming to a method of execu¬ 
tion provided for in the statute, the fact that the 
statutory method was followed may be inferred 
from corporate acts, and will be presumed in the 
absence of evidence to the contrary.96 A failure 
to comply with statutory requirements may, under 
some statutes, deprive the corporation of the right 
to enforce the contract; but, in the absence of a 
legislative intent to the contrary, such penalty will 
not necessarily be enforced against the other party 
to the contract.36 


84. Colo.—Pueblo v. Shutt Inv. Co., 
67 P. 162. 28 Colo. 624. 89 Am.S.R 
221 . 

86. Miss.—Betlyn Securities Corpo¬ 
ration v. Bates. 170 So. 301, 177 
Miss. 41. 

14a C.J. p 572 notes 6, 8. 9. 
rinaaclng of oonstmctloa 

Lumber company was transartinff 
business in furtherance of its special 
line, when it executed contract re- 
spectini; flnancinir of dwelling con¬ 
struction.— Ijong Bell Lumber Co. v. 
Hampton, Tex.Clv.Apr)., 20 S.W.2d 
1081. 

86. Ala.—Simmons v. Troy Iron- 
Works, 9 So. 160, 92 Ala. 427. 

14a C.J. p 572 note 7. 

87. Va.—New York Mut. L. Ins. Co. 
V. Board Motor Truck Co. Corp., 
80 S E. 567, 115 Va. 843. 

14a C.J. p 672 note 10. 

Xnsurlnr lifo of offloer 
A manufacturinj? corporation may 
insure life of one of its offleens for 
its own benefit.—Harris v. H. C. Tal- 
ton Wholesale Grocery Co, 123 So. 
480. 11 La.App. 331—14a C.J. p 672 
note 10 [a], 

88. N.C.—Victor V. Louise Cotton 


Mills, 61 S.E. 648. 148 N.C. 107, 
16 L.It.A..N.S.. 1020, 16 Ann.Cas 
291. 

14a C J. p 573 note 11. 

89. U S.—Cllnchfleld Fuel Co. v. 
Hender.son Iron Works Co., Ala., 
254 F 411, 166 C.C A. 631. 

Mich.—Lee v. U. S. Graphite Co., 12.> 
N.W. 748, 161 Mioh. 157. 

14a C.J. p 573 note 12. 

30. N.J.—Ellerman v. Chicago Junc¬ 
tion R., etc.. Co.. 23 A. 287, 49 N.J. 
Eq. 217. 

14a C.J. p 673 note 14. 

Power to purchase and hold stock in 
other corpuralions see supra S 951. 

31. Ark.—United Order of Good Sa¬ 
maritans V. Meekins, 244 S.W. 439, 
155 Ark. 407, 28 A.L.R. 89. 

14a CJ. p 573 note 18. 

Contracts contrary to public policy 
generally see Contracts i 211 et 
seq. 

Illegal transactions generally see su¬ 
pra S§ 966, 967. 

Transactions executed in unauthor¬ 
ized manner generally see supra i 
968. 

Xnniclpality a party 

It is immaterial that municipality 

is a party to prohibited contract.— 
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City of Sharon v. Public Service 
Commission, 75 Pa Super. 68—City of 
Franklin v. Public Service Commis¬ 
sion, 76 Pa Super. 67—City of Mend- 
ville V. Public Service Commission. 
75 Pa.Super. 66—School Dist. of City 
of Meadville v. Public Service Com¬ 
mission, 76 Pa.Super. 66—Vernon Tp. 
V. I’ublic Service Commi.ssion, 75 Pa. 
Super. 54. 

33. Kan.—Murdock v. Lamb, 142 P. 
961, 92 Kan. 857. 

Mich.—Galvin v. Detroit Steering 
Wheel, etc., Co.. 142 N.AV. 742, 176 
Mich. 569. 

33. Kan.—Murdock v. Lamb, 142 
961. 92 Kan. 857. 

1 la C.J. p 573 note 20. 

34. Cal.—^Webster Mfg. Co. v. 

Byrnes. 280 P. 101, 207 Cal. 630. 
followed in Oakland Terminal & 
Elevator Corporation v. Mercantile 
Trust Co. of California, 280 P. 107, 
207 Cal. 641. 

36w Mass.—North Anson Lumber Co. 
v. .Smith, 95 N.E. 838, 209 Mass. 
333. 

14a C.J. p 673 note 26. 

36. Tenn.—State cx rel. v. Holstoii 
Trust Co., 79 S.W.2d 1012, 168 
Tenn. 646. 
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A corporate contract, which may be carried out 
without violating the rights of the stockholders is 
valid, if otherwise unobjectionable, and the fact 
that it might also be performed in a way to in¬ 
fringe the stockholders’ rights will not affect its va- 
lidity.37 

Particular regulations. Under some statutes and 
charter provisions, a corporation may incur certain 
kinds of indebtedness or make contracts of a given 
description only on consent of a fixed proportion 
of its stockholders.38 “Stockholders,” within the 
meaning of such a statute refers to the stock issued 
or agreed to be issued or actually subscribed for, 
and not to the nominal amount to which the capital 
stock is limited in the certificate of incorporation.^® 
Under a statute requiring that the authority to 
make the contract shall be granted by a board of 
trustees or directors only at a meeting of the board, 
consent obtained of individual members of the 
board when not in session is not an act of the 
board."*® A statutory prohibition of a corporation’s 
right to transfer its assets, except by a previous res¬ 
olution of the board of directors, docs not apply to 
an assignment by the corporation of negotiable pa¬ 
per to a purchaser for value and without noticc,^^ 
but where the assignee of notes takes them as se¬ 
curity for a precedent debt and with knowledge that 
the directors have not passed the resolution author¬ 
izing the transfer, the statutory restriction ap¬ 
plies;*® nor will such statutory prohibition con¬ 


tained in a general law apply to corporations or¬ 
ganized subsequently to its enactment and whose 
charters are inconsistent therewith.*® Under some 
state constitutions a corporation may not obligate 
itself save for actual value received.** 

§ 1124. ——Amount of Indebtedness 

In the ebtenee of a charter or statutory restriction, a 
corporation may Incur Indebtednesa In excess of Its 
capital stock, If done in good faith. A statute limiting 
the indebtedness of a corporation Is generally held. In the 
absence of an express provision therefor, not to prevent 
recovery on a contract in excess of the statutory limit. 

In the absence of charter or statutory restrictions 
a corporation may incur indebtedness in excess of 
its capital stock, if done in good faith, and within 
the scope of its chartered powers,*® but it has been 
held that an indebtedness may be so greatly in ex¬ 
cess of the capital stock as to show that the cor¬ 
poration was acting beyond its powers in entering 
into the contract.*® This rule is practically follow¬ 
ed in some jurisdictions by statutes authorizing an 
increase of indebtedness of a corporation to such 
an amount “as it shall deem necessary.”**^ In many 
states, however, particular corporations, or class¬ 
es of corporations, are expressly prohibited by their 
charters or by some general law from incurring in¬ 
debtedness beyond a certain amount, as beyond the 
amount of the capital slock, or capital stock actu¬ 
ally paid in, or beyond a certain proportion there¬ 
of,*® and contracts by the corporation which in- 


87. N.J.—Meredith v. New Jersey 
Zinc, etc., Co., 41 A. 1116, 5G N.J 
Eq 454. affirming 37 A. 639, 65 N.J 
Eq 211. 

14a C J. p 574 note 32. 

38. U S.—Elder v. Western Min. Co.. 
Colo.. 237 P. 966, 160 C.C.A 616 

14a C.J, p 573 note 21. 

Mortgage of property see Infra I 
1176. 

Sale of entire property see supra 8 
615. 

Transfer of property for mortgags 

is not incurring Indebtedness vlthout 
stockholder’s consent In violation of 
articles.—Boyd v. Boone Nat. Bank 
of Boone. 218 N.W. 321. 205 Iowa 
465. 

39. N.Y.—Qreenpolnt Sugar C'o. v. 
Kings County Mfg Co., 7 Hun 44, 
affirmed 69 N.Y. 328. 

40. Or.—Barton v. School Dist., 160 
r. 251, 77 Or. 30, Ann.Ca8.1917A 
252 

41. N.Y —Howland v. Myer, 3 N.Y. 
290, affirming 9 N.Y.Super. 180— 
Brook man v. Metcalf, 18 N.Y.Super. 
429, affirmed 32 N.Y. 691. 

48. N.Y.—Smith v. Hall. 18 N.Y.Su¬ 

per. 324. 


43. N Y —Howland v Myer, 3 N.Y. 

290, affirming 9 N.Y Super. 180. 

44. Wash.—O’Brien v. Turner, 24 P. 
2d 641. 174 Wash. 266 

45. Mo.—Sylvester Watts Smyth 
Realty Co. v. American Surely Co 
of New York. 238 S.W. 494, 499, 
292 Mo. 423, citing Corpus Juris. 

14a C J. p 566 note 61, p 607 note 57. 

46. Wash,—Seattle Denny Hotel Co. 
V. Schram, 32 P. 1002, 6 Wa.sh 134, 
36 AinS.R. 130. 

14a C.J. p 566 note 52. 

47. Pa.—Miller v. York Coated Pa¬ 
per Co . 39 Pa.Super. 538. 

4a Cal.—Peterson v. Bail, 296 P. 

291, 211 Cal. 461, 74 A.I. R. 187, fol¬ 
lowed in 296 P. 300. 211 Cal. 779. 

Ohio.—^Alston V. American Mortg. 
Co.. 156 N.E. 606, 24 Ohio App. 475, 
affirmed 157 N.E. 374, 116 Ohio St. 
643—Ulmer v. Portage Construc¬ 
tion & Finance Co., 26 Ohio N.P., 
N S . 257. 

Effect of charter limitation of amount 
of corporate indebtedness on liabil¬ 
ity of stockholders to creditors see 
supra 8 654. 

Oonstmotion qf partioular llmltatloas 

(1) A limitation of the Indebted¬ 
ness of a corporation to the par value 
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of the ’’capital stock,” or to a cer¬ 
tain proportion thereof, is to be con¬ 
strued a.s meaning the capital stock 
actually paid up. and not the au¬ 
thorized capital stock.—Common- 
W'ealth V. Dehigh Avc. R. Co., 18 A. 
414, 498, 129 T’a. 405. 5 L R.A. 367-— 
14a C.J. p 607 note 61 [a]. 

(2) “Paid up capital stock” with¬ 
in the meaning of such a provision 
includes both original issue of stock 
which has been paid up, and amounts 
added to it as stock dividends from 
time to time out of profits earned by 
corporation, and the aggregate 
amount of paid-up stock, so deter¬ 
mined, limits extent of power of 
corporation to incur indebtedness, 
nor is the extent of its power, so 
ffxed, affected by the fact that the 
a.ssets of the corporation have great¬ 
ly depreciated and the depreciation 
has been charged in the books of the 
corporation as a loss to the capital 
.stock.—Cunningham v. German Ins. 
Bank, Ky., 101 P. 977, 41 C.C A. 609. 

(3) A limitation of indebtedness of 
corporation to par value of “sub¬ 
scribed capital stock,” is construed to 
Include stock issued to another cor¬ 
poration in payment of property pur¬ 
chased from it.—Smith v. Ferries, 
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volve it in obligations in violation of the statutory 
prohibition are ultra vires.^® Although in some ju¬ 
risdictions, where the creditor has knowledge, or 
is chargeable with knowledge, that the transaction 
is in excess of the statutory limit, he cannot base 
a recovery thereon,®® it has also been held that the 
creditor’s right to recover does not depend on his 
knowledge or lack of knowledge,particularly 
where the statute does not declare debts contracted 
in excess of the limit to be void;®® and it is gen¬ 
erally held that a provision limiting indebtedness of 
a corporation is merely directory and docs not even 
render a contract in excess of the statutory limit ul¬ 
tra vires, at least to the extent of preventing recov¬ 
ery on the contract,®® notwithstanding that the vio¬ 
lation of the charter provisions might render the 
charter of the corporation subject to forfeiture at 
the suit of the state.®^ In arriving at this construc¬ 
tion, the statute is considered for benefit of the 


stockholders, and where they take no steps to pre¬ 
vent the corporation exceeding its debt limit, and 
where the benefits of the transaction have accrued 
to the corporation, the corporation is liable there¬ 
on.®® Under such circumstances, the remedy of the 
stockholders is against the corporation’s officers for 
borrowing in excess of the company's power,®® par¬ 
ticularly where the statute specifically gives such 
remedy.®*^ Where the statute does not provide that 
contracts of indebtedness in excess of the limited 
amount shall be void, the court has no authority to 
impose such a penalty;®® and, although a court of 
equity might avoid such a contract at the suit of 
the corporation before it received the money for it, 
or after such receipt on condition that it first re¬ 
pay the money, after such a contract is executed, 
after the promisee has received and used the money 
and retains it, its promise is actionable.®® Provi¬ 
sions limiting the power of a corporation to incur 


etc., R. Co., 61 P. 710, 5 Cal.Unrep. 
889 . 

(4) A statutory prohibition against 
indebtedness “beyond the sub8<‘ribed 
capital stock,'* applies to all sub¬ 
scribed capital stock, whether paid 
in or not, and regardless of disposi¬ 
tion made of It.—Shea v. Lent, Cal.. 
22 P. 876—Moore v. Lent, 22 P. 876, 
81 Cal. 602. 

49. Ky.—^American Southern Nat. 
Bank v. Smith, 3 86 S W. 482. 170 
Ky. 512, Ann.Cas.lOlSB 959—Ran¬ 
dolph V. Ballard County Bank, 134 
S.W. 165, 142 Ky. 146. 

14a C.J. p 574 note 37. 

SOi Ky.—Covington First Nat. Bank 
V. D. Kiefer Milling Co., 2.3 S.W. 
675, 96 Ky. 97. 15 Ky.L. 457. 

14a C.J. p 689 note 33, p 610 note 16. 
As against assignee 

It has been held in cases arising, 
not between creditor and debtor, but 
between creditor and debtor's as¬ 
signee for benefit of creditors, that 
as against rights of creditors whose 
claims are within debt limit of cor¬ 
poration debtor, a creditor, whose 
claim exceeds the limit, will be 
chargeable with notice of charter 
provisions, and cannot recover be¬ 
yond amount which corporation is 
entitled to borrow.—Covington First 
Nat. Bank v. 1>. Kiefer Milling Co., 
supra—14a C.J. p 589 note 87. 

Ovsditor a director 
Under this rule, a creditor who 
was director of corporation at time 
contract was made increasing in- • 
debtedness of corporation beyond 
limit allowed by stalute, cannot re¬ 
cover on the contract.—Steelman v. 
Baker, 83 A. 816, 53 N.J.Bq. 672. 

61. Uiaooeaoe or ignoraaoe of 

the ereditor is not essential to his 
right to enforce the contract, because 


the principle of estoppel is not ap¬ 
plied, but the fundamental principle 
that one who seeks equity must do 
equity and may not accept the bene¬ 
fits and repudiate the burdens of his 
contract.**—Marin v. Calmenson, 197 
N.W. 262, 264, 158 Minn. 282. 
Director a creditor 

A director who is creditor of cor¬ 
poration has been allowed under this 
rule to recover on his claim.—Gar¬ 
rett v. Burlington Plow Co., 29 N.W. 
395, 70 Iowa 697, 59 Am.R. 461. 

52. U.S—Scherer v. Everest, Iowa, 
168 F. 822. 94 C.C A. 346. 

Ky.—-Bell, etc., Co. v. Kentucky Glass 
Work.s Co., 48 S.W. 440, 20 Ky.L. 

[ 1089; 50 S.W. 2. 1092, 61 S.W. 180, 

106 Ky. 7, 20 Ky.L. 1684. 

53. Ariz.—Orme v. Salt River Val¬ 
ley Water Users* Ass’n, 217 P. 936. 
26 Ariz. 324. 

Cal.—Underhill v. Santa Barbara 
Land. Bldg. & Imp. Co., 28 P. 1049, 
98 Cal. 300. 

Fla.—Douglass v. Slate Bank of Or¬ 
lando, 82 So. 693, 77 Fla. 830. 

Iowa.—Junkln v. Plain Dealer Pub. 

Co.. 165 N.W. 339, 181 Iowa 1203. 
Neb.—Nebraska Nat. Bank of Omaha 
V. Parsons. 216 N.W. 102, 116 Neb. 
770. 

N.D.—Mann v. Mann, 228 N.W. 186, 
67 N.D. 560. 

Ohio.—^Vandemark v. Actuating Farm 
Gate Co., 159 N.E. 852, 26 Ohio 
App. 190. 

14a C.J. p 674 note 88, p 589 notes 
27>29, p 610 notes 14, 15. 

ICortgage of record 
A creditor is not chargeable with 
notice that debt limit has been ex¬ 
ceeded by /act that existing indebted¬ 
ness of corporation is secured by 
mortgage, and, therefore, matter of 
record.—Stafford v. Cain, 18 Ky.L. 
689. 


Temporary exceeBiveBeee 

That corporation, for few days aft¬ 
er contracting for purchase of cotton 
had outstanding liabilities greater 
than paid-in capital stock, contrary 
to statute, was no defense to action 
by it for breach of such conlrac‘t.— 
Hal Brown A Co. v. Dillard. D.C.Tex., 
15 F.2d 408. 

64. U.S.—Hal Brown A Co. v. Dil¬ 
lard, D.C.Tex., 15 F.2d 408. 

Fla.—Douglass v. State Bank of Or¬ 
lando, 82 So. 593, 77 Fla. 8.30. 

N.H.—Ossipee Hosiery, etc., Mfg. Co. 

V. Capney, 54 N.H. 295. 

Violation of charter or statute as 
ground for forfeiture sec infra 9 
1665. 

55. Fla.—Douglass v. State Bank of 
Orlando, 82 So. 693, 77 Fla. 830. 
Oonzt will not enjoin pasrment of 

money due under contract at instance 
of stockholder, where it is shown 
that contract has been performed and 
benefitR thereunder received by cor¬ 
poration.—Rankin v. Southwestern 
Brewing, etc., Co., 73 P. 612, 12 N. 

M. 49. 

6A Fla.—Douglass v. State Bank of 
Orlando. 82 So. 593, 77 Fla. 830. 
14a C.J. p 589 note 38. 

67. Miss.—^Sells v. Rosedale Gro¬ 
cery, etc., Co., 17 So. 236, 72 Mins. 
590. 

N. H.—Ossipee Hosiery, etc., Mfg. Co. 
V. Canney, 64 N.H. 295. 

Pa.—Roth V. Play ford, 25 Pa.Co. 345. 
14a C.J. p 689 note 39. 

68. U.S.—Grand Valley Water Us¬ 
ers* Ass'n V. Zumbrunn, C.C.A.C 0 I 0 ., 
272 F. 943. 

56 . U.S.—Grand Valley Water Users* 
Ass'n V. Zumbrunn, supra. 

Tayee not In pari delleto 

The execution by a corporation of 
notes which made its outstanding In- 
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indebtedness do not apply to existing corporations, 
unless the charter is amended under a power to 
amend reserved by the legislature in creating the 
corporation.®® The limitation of corporate indebt¬ 
edness may be contained in a by-law of the corpo¬ 
ration, and as such may be waived in a particular 
instance by the stockholders of the corporation.®^ 

What constitutes indebUdness, An indebtedness 
is not incurred by a mere resolution of the corpo¬ 
ration to create it. The corporation must take ac¬ 
tion under the resolution before any rule of law can 
be applied which is based on the assumption that 
indebtedness has been incurred in violation of the 
prohibition.®^ Some of the statutes limit only par¬ 
ticular kinds of indebtedness, for example, bonded 
indebtedness, see § 1147 infra, but a limitation of 
bonded indebtedness is not extended to other in¬ 
debtedness of a corporation.®® Corporate bonds 
and mortgages securing the same are within the 
prohibition against an increase of ‘‘indebtedness.”®® 
The prohibition against an increase of indebtedness 
by a corporation applies only to enforceable claims 
which are chargeable against the assets of the cor¬ 
poration.®® It does not apply to transactions which 
do not increase the indebtedness of the company,®® 
nor to debts contracted in its ordinary course of 
business,®'^ especially where the individual items of 
expenditure are less than the amount lim.ted by 
statute or corporate by-law.®® An indebtedness cre¬ 
ated for the purpose of purchasing real estate, of 
erecting buildings for the prosecution of the busi¬ 
ness of the corporation, and not intended to dis¬ 
charge existing obligations, or to secure their pay¬ 
ment, and not arising in the ordinary operations of 
the corporation, by the employment of labor and 


purchase of materials, however, is an increase of 
indebtedness within the meaning of such a prohi¬ 
bition.®® A constitutional or statutory limitation of 
indebtedness to a certain amount does not apply to 
the indebtedness of a corporation arising out of an 
implied contract.*^® Where corporations consoli¬ 
date, the aggregate obligations of the constituent 
companies constitute the indebtedness of the consol¬ 
idated company within the meaning of these provi¬ 
sions,and the stock of the consolidated company 
given to each of the constituent companies in ex¬ 
change for its stock held by it is outstanding stock 
within the meaning of the statute limiting the 
amount of a corporation's indebtedness to the 
amount of its stock outstanding.^® 

Debts excepted from prohibition, Tn some juris¬ 
dictions the statutes limiting the indebtedness of 
certain corporations except certain kinds of debts, or 
debts secured m a particular way, and indebtedness 
in order to be lawful under the exception must be 
incurred in compliance with its terms.*^® A proviso 
in a statute limiting the amount of indebtedness of 
a corporation that the statute shall not apply where 
the corporate debts are secured “by an actual trans¬ 
fer of real estate securities,” is not limited to cases 
in which the debt is secured by the transfer of 
notes, bonds, or other evidences of debt secured on 
real estate not belonging to the corporation; a 
mortgage by the corporation of its own real estate 
to secure a debt is a transfer of real estate securi¬ 
ties within the meaning of the statute."^® 

Change in form of debt or giving security. Mere¬ 
ly to change the form of an existing debt is not an 
increase of indebtedness, nor the creation of a 


debtedness exceed amount authorized 
by Its charter does not Involve any 
delictum or moral turpitude, so that 
corporation cannot defeat recovery 
on such notes on plea that payee was 
in pari delicto with It.—Grand Valley 
Water Users* Ass'n v. Zunibrunn, su¬ 
pra. 

Xopayment aeoessary before cor¬ 
poration, or those suine on its be¬ 
half, can maintain suit to set trans¬ 
action aside.—Marin v. Calmenson. 
197 N.W. 262, 158 Minn. 282. 

ea Pa.—Gloninfrer v. Pittsburarh, 
etc,, R. Co.. 21 A. 211, 139 Pa. 13. 

61. Cal.—Underhill v. Santa Barbara 
Land. etc.. Co., 28 P. 1049, 93 Cal. 
300. 

6B. Cal.—^Merced River Electric Co. 

V. Curry, 109 P. 264, 167 Cal. 727. 
14a C.J. p 676 note 64. 

03. Ky.—Fidelity Trust Co. v. Lou¬ 
isville Qas Co.. 81 S.W. 927. 118 


Ky. 588, 26 Ky.L. 401. Ill Am.S. 
R. 302, 

64. U.S.—New Castle Northern R. 

Co. V. Simpson. C.C.Pa., 21 F. 633. 
14a C.J. p 675 note 67. 

66. Miss.—Mann's Mercantile Co. v. 
Smith, 64 So. 929, 107 Miss. 16. 

66. Pa.—^Powell v. Blair, 19 A, 659, 
133 Pa. 550. 

14a C.J. p 575 note 60. 

RofnadlBg bonds are not increase 
in indebtedness beyond limit fixed 
by charter.—Citrus Growers’ Devel¬ 
opment Ass'n V. Salt River Valley 
Water Users* Ass'n, 268 P. 773, 34 
Ariz. 105. 

67. Pa.—Lifter v. Ruth Gordon 
Buildino & Loan Ass'n, 19 Pa.Dist 
& Co. 160. 

14a C.J. p 675 notes 61, 63. 

68. Idaho.—Haynes v. Griffith, 101 
P. 728, 16 Idaho 280. 

14a C.J. p 675 note 62. 
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69. Pn.—Nicholas v. Putnam Mach. 
Co., 7 North Co., 137. 

70. U.S.—Weber v. Spokane Nat. 
Bank, Wash., 64 F. 208, 12 C.C.A. 
93. 

Iowa.—Humphrey v. Patron's Mer¬ 
cantile Assoc., 50 Iowa €07. 

14a C.J. p 675 note 67. 

71- Cal.—Market St. R. Co. v. Hell- 
man, 42 P. 226, 109 Cal. 671. 

72. Pa.—Com. v. Buffalo, etc., R. 
Co.. 10 Pa.Dist 363. 

73- U.S.—Eastern Townships Bank 
V. St. Johnsbury, etc., R. Co., C.C. 
Vt., 40 P. 423, appeal dismissed 13 
set. 1046, 149 U.S. 772. 37 L.Ed. 
957. 

14a C.J. p 676 note 69- 

74- U.S.—Montpelier First Nat. 
Bank v. Sioux City Terminal R.. 
etc., Co., C.C.Iowa, 69 P. 441, af¬ 
firmed 19 S.Ct. 341, 178 U.S. 99, 43 
L.Bd. 628. 
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debt75 Thus, it is not an increase of indebtedness 
within the meaning of a prohibition to give a prom¬ 
issory note,or a bond and a mortgage to secure 
the same,for a preexisting debt. So, it is not an 
increase of indebtedness for a bank to give a mort¬ 
gage to secure its liability on deposits previously 
made,7® and borrowing money and actually using 
it for the purpose of paying off an existing indebt¬ 
edness of equal amount for goods purchased, or for 
any other cause, is not an increase of indebted- 
ness.7® 

Determination of amount of indebtedness. In 
determining the amount of a corporation’s indebted¬ 
ness at the time it incurs a liability, under a statute 
prohibiting the creation of debts by a corporation 
“beyond its subscribed capital stock,” the subscribed 
capital stock is not itself included in the computa¬ 
tion,®® nor is capital stock which is issued in pay¬ 
ment for property purchased by the corporation in- 
cluded.®^ Neither are debts which are excepted 
from the operation of prohibiting clause of the 
statute to be included unless the intention of the 
legislature to the contrary is clear.®® 

Prohibition against fictitious increase of indebted¬ 
ness, Under a constitutional or statutory provision 
that all fictitious increases of indebtedness shall be 
void, the prohibition is not escaped through the re¬ 
ceipt of some property or money if the amount or 
value is inadequate.®® It has been held, however, 


not to be a "fictitious increase of indebtedness” in 
violation of a constitutional prohibition against such 
increase for a corporation to purchase shares of 
capital stock, bonds, and securities of another cor¬ 
poration, under statutory authority to do so, and to 
give its own notes therefor and subsequently to is¬ 
sue its own bonds to take up the notes. ®^ 

Amendment enlarging limit. Where a corpora¬ 
tion’s debts exceed its charter limit, the excess may 
be validated by subsequent amendment of the char¬ 
ter enlarging the limit so as to include the whole 
debt, and by the corporation then in some way rec¬ 
ognizing the debt as valid, as by giving a note there¬ 
for.®® Also, where an indebtedness incurred in 
violation of the statute is voidable merely, and 
where no one but the state can question its validi¬ 
ty, a curative statute operates as a waiver by the 
state of its right to object, and the contract is en¬ 
forceable against the corporation.®® A constitu¬ 
tional amendment. enlarging the limit of indebted¬ 
ness of corporations, however, will have no appli¬ 
cation to existing corporations where the constitu¬ 
tion itself excepts them from its operation, and this 
will be so, even though the corporation was organ¬ 
ized under a law reserving to the state the right 
of amendment or repeal.®7 Also, laws passed en¬ 
larging the limit of indebtedness of corporations 
have been held to be inapplicable to corporations 
organized before the enactment thereof, except as 
they voluntarily and legally accepted them.®® 


3. Imfued Contracts 


§ 1125. In General 

A corporation may be bound by, or recover on, an Im¬ 
plied contract. 

A corporation may be bound by an implied as 


well as by an express contract, the corporation’s 
obligation being implied from facts which would 
raise a similar implication in the case of a natural 
person.®® In like manner a corporation may be en- 


7 a. U.S.—Kelly v. Central Hanover 
Bank & Trust Co., D.C.N.Y.. 11 F. 
Supp. 497, remanded, C.C.A., 85 F. 
2 d 61. 

14a C.J. p 676 note 72. 

7«. Tex.—^Kln^ County Land, etc., 
Co. V. Thomson, 61 S.W. 890, 21 
Tex.Civ.App. 473. 

14a C.J. p 676 note 78. 

77. Pa.—Powell v. Blair, 19 A. 659, 
133 Pa. 650—Ahl v. Rhoads, 84 Pa. 
319. 

7E Pa.—^Ahl V. Rhoads, supra. 

79. Iowa.—Humphrey v. Patrons* 
Mercantile Assoc., 60 Iowa 607. 
aOL Cal.—Shea v. Lent, 22 P. 876— 
Moore v. Lent, 22 P. 876, 81 Cal. 
602. 

81. Cal.—Shea v. Lent, 22 P. 876— 
Moore v. Lent, 22 P. 876, 81 Cal. 
602. 

88 . U.S.—Weber T. Spokane Nat 


Bank, Wash., 64 F. 208, 12 C.C A. 
93, reversing, C.C., 60 F. 73.5— 
Kastern Townships Bank v. Ver¬ 
mont Nat. Bank of St. Albans, C.C. 
Vt, 22 F. 186, 22 Blatchf. 498. 

88 . U.S.—McCandless v. Furlaud, N. 
Y., 56 S.Ct 41, 296 U.S. 140, 80 L. 
Ed. 121, reversing, C.C.A., 76 F.2d 
977. certiorari granted 66 S.Ct. 830, 
296 U.S. 726, 79 L.Ed. 1677, and re¬ 
hearing denied 66 S.Ct 804, 296 U. 
S. 664, 80 L.Ed. 473. 

14a C.J. p 576 notes 81, 82. 

B4b Pa.—Wrightsville Hardware Co. 

V. McElroy, 98 A. 1052, 254 Pa. 422. 
85. U.S.—In re Benedict Tea, etc., 
Co., D.C.Ky., 192 F. 1011. 

861 Aria.—Orme v. Salt River Val¬ 
ley Water Users’ Ass’n, 217 P. 936, 
26 Aria. 324. 

87. Pa.—Gloninger v. Pittsburgh, 
etc., R. Co., 21 A. 211. 139 I’a. 18. 
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88 . Aria.—Citrus (Jrowers* Develop¬ 
ment Ass’n V. Salt River Valley 
Water Users* Ass'n, 268 P. 773, 34 
Aria. 106. 

89. Okl.—Roxana Petroleum Co. v. 
Covington State Bank, 269 P. 1100 . 

. 132 Okl. 221. 

14a C.J. p 576 note 89. 

Beaelits ooaferred at agent’s request 
*'lt would seem to be a sound prin¬ 
ciple of law that, wherever a corpo¬ 
ration is acting within scope of its 
legitimate purposes of its Institu¬ 
tion, all parol contracts made by its 
authorized agents are express prom¬ 
ises of the corporation, and all bene¬ 
fits conferred [upon the corpora¬ 
tion] at their [the authorised agents] 
request raise implied promises for 
the enforcement of which an action 
may well be."—E. O. Painter Fertiliz¬ 
er Co. V. Boyd. 114 So. 444, 446. 93 
Fla. 364. 
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titled to recover on an implied or quasi contract.®® 
The distinction between contracts implied in fact 
and contracts implied in law, more accurately term- 
ed quasi, or constructive, contracts, see the title 
Contracts § 4, applies to the obligations of corpo¬ 
rations, implied in fact or in law.®i When the con¬ 
tract is implied in fact the implication arises as a 
presumption of fact from certain other facts which 
may be overcome by direct and positive evidence 
that no contractual relation,®® or a' different con¬ 
tractual relation than the one alleged to be im¬ 
plied,®® exists between the parties. There must be 
a basis of fact on which the implied obligation 
rests, warranting the presumption in fact or in law 
to be made, and if the fundamental facts do not ex¬ 
ist, or are not shown to exist, there is no implied 
obligation on the corporation.®4 As already con¬ 
sidered in § 1124, a corporation's liability on an im¬ 
plied contract is not affected by constitutional or 
statutory limitations on the amount of its indebted¬ 
ness. 

§ 1126. Limitation by Corporate Powers 

A contract on the part of the corporation cannot be 
Implied where the corporation had no power to make an 
express contract to the same effect, but statutory restric¬ 
tions going mereiy to the form of corporate contracts do 
not appiy to implied contracts. 

A contract on the part of a corporation cannot be 
implied where the corporation had no power to 
make an express contract to the same effect.®® 
Provisions in a statute or charter or in the corpo¬ 
rate by-laws regulating the form and execution of 
express contracts, however, as, for example, that 
the contract be in writing,®® or that a corporate 
vote authorizing the contract be taken,®^ or that 
an order be made by the board of directors to that 


effect,®® or that a contract be signed, or signed and 
countersigned by officers named,®® have no applica¬ 
tion whatever to the obligation of the corporation 
on its implied contracts. Even where an express 
contract not conforming to statutory requirements 
has been made, and so is not binding as long as 
it remains executory, if later it is executed and the 
corporation enjoys the benefit of the consideration, 
there is then ground for an implied obligation on 
the part of the corporation to pay for the benefits 
received.! If the unenforceable contract is execut¬ 
ed in part only, the corporation cannot be compelled 
to continue the contract, but is liable for what it 
has received by the part performance.® 

§ 1127. Evidence 

The general rules as to the manner of proving Im¬ 
plied contracts apply in proving implied contracts by 
and against corporations. 

The acts of a corporation may be proved in the 
same manner as the acts of individuals; and a 
promise to pay may be implied against corporations 
as against individuals in the same circumstances.® 

'§ 1128. Remedies 

The remedy on Implied contracts to which a cor¬ 
poration is a party Is the same as in the case of implied 
contracts between individuals. 

The remedy on implied contracts to which a cor¬ 
poration is a party is the same, and is subject to the 
same rules of law as in the case of implied con¬ 
tracts between individuals. A corporation, as an 
individual under like circumstances, may be held li¬ 
able in, or may bring an action of assumpsit for, 
money had and received,^ or for money lent,® or 
for use and occupation,® or on a quantum meruit 
for services rendered.*^ The corporation must first 


90. U.S—The Blackwall, Cal., 10 

Wall. 1, 19 870—The Ca- 

manche, Cal.. 8 Wall. 448. 19 L..Ed. 
397. 

14a CM. p 577 note 91. 

91. Ncv.— nil Iyer v. Overman Sil¬ 
ver Min. Co.. 6 Ncv. Bl. 

92. Nev.—Hillyer v. Overman Sil¬ 
ver Min Co., Bupra. 

14a C.J. p 677 note 94. 

99. Vt.—Lyndon Mill Co. v. Lyn¬ 
don Literary, etc., Inst., 22 A. 576. 
63 Vt. 681, 26 Am.S.R. 783. 

14a C.J. p 677 note 95. 

94w Cal.—Campbell v. Hanford, 227 
P. a34, 67 Cal.App. 166. 

Wyo.—Williams v. McNally, 270 P. 

411, 39 Wyo. 130. 

14a C J. p 677 notes 96, 97. 

95. Ind.—Iterman v. Baker, 15 N.B. 
2d 365. 370, citing Oorpna 


Pa.—Millar v. Orleb & Thomas, Inc.. 
1 Pa.Diat. & Co 614. affirmed 120 
A. 390, 276 Pa 372. 

14a C.J. p 577 note 99 

96. N.C.—Clowe v. Imperial Pine 
Product Co.. 19 S.B. 153, 114 N.C. 
304. 

14a C.J. p 678 note 8 . 

97. Mass.—Shumaker v. Lucerne-In- 
Maine Community Ass’n, 175 N.E. 
469. 275 Mass. 201. 

14a C.J. p 578 note 4. 

9B. Mich.—Donovan v. Halsey Fire- 
Engine Co., 24 N.W. 819, 68 Mich 
38. 

99. U.S.—Alexandria Mechanic.^' 

Bank v. Columbia Hank, D.C., 6 
Wheat. 326. 6 L.Ed. 100. 

1 . Cal.—San Francisco Gas Co. v. 
San Francisco. 9 Cal. 453. 

2. N.C.—Roberts v. P. A. Deming 
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Woodworking Co., 16 S.E. 415, 111 
NC. 432. 

3. Mass.—Shumaker v. Lucerne-In- 
Maine Community Ass’n, 176 N.E. 
469, 276 Mass. 201. 

14a C.J. p 678 note 10. 

4. Tenn.—Crutcher v. Nashville 
Bridge Co., 27 Tenn. 403. 8 Humph. 
403. 

14a C.J. p 678 note 12. 

5. US —Gilbert v. Seatco Mfg. Co , 
CeWash., 98 F. 208. 

Me —Castle v. Belfast Fdy. Co., 72 
Me. 167. 

6 . Ill.—Illinois Cent. R. Co. v. 
Thompson, 5 N.E. 117, 116 111. 159. 

14a C.J. p 578 note 14. 

7. Mass.—Shumaker v. Lucerne-In- 
Maine Community Ass'n, 175 N.E. 
469, 276 Mass. 201. 

14a CJ. p 678 note 15. 



§ 1128 


COnPOBATlONB 


19 c.j.a 


be put in default before any of these remedies can 
be pursued against it^ 

When by the terms of its charter a corporation is 
to be the successor of an insolvent corporation hav¬ 
ing the same functions, franchises, powers, and 
privileges, and is to become bound for the payment 
of certain claims against the first corporation, an 
action of debt or assumpsit may be maintained 
against the new corporation.® 

§ 1129. Particular Obligations 

The general rules of law governing liability on Im¬ 
plied contracts have been applied to various particular 
obligations incurred by corporations. 

The application of the principles of law govern¬ 
ing liability on implied contracts to particular ob¬ 
ligations incurred by corporations follows rules 
enunciated in other titles of this work. According¬ 
ly, a corporation is liable in assumpsit for property 
received and used by it.^® The liability is not based 
on the terms of an express contract but on an im¬ 
plied obligation on the part of the corporation to 
return the property received or to place the parties 
in statu quo.^^ The liability is limited, therefore, 
to the value of the property .12 Inasmuch as the re¬ 
ceiving and using of property for the benefit of a 
corporation must be by its officers or agents acting 
for it, liability of the corporation is based on its 
knowledge at the time the property is received that 
it is to be so used, or if ignorant at the time of 
its receipt, on a later ratification by the corporation 
after it has knowledge of such use.^® Liability of 
a corporation based on its use of property and its 
knowledge of that use will not be affected by the 
fact that the corporation used the property in'its 
business under the mistaken belief of its managing 
agent that the corporation had purchased the prop¬ 
erty.!^ A corporation which occupies land of an¬ 
other after receiving notice from the owner that 


rent will be charged is liable in assumpsit for use 
and occupation.!® Also, where a corporation shares 
office quarters with another with knowledge that it 
is expected to share in the expenses thereof, it is 
liable on its implied obligation to pay therefor.!® 

Services, labor, and materials furnished, A cor¬ 
poration is not bound to pay for services which 
may prove to be a benefit to it in the absence of a 
contract to pay therefor, or the existence of the ele¬ 
ments of ratification or estoppel.!*^ On the other 
hand, a person who renders services to a corpora¬ 
tion under an informal contract which can not be 
enforced so long as it remains executory may re¬ 
cover the reasonable value of his services on a 
quantum meruit, on the theory that the corporation 
having availed itself of the services is bound in 
conscience to pay to the party rendering them what 
they are worth.!® Even in the absence of an ex¬ 
press contract, where labor is performed for a cor¬ 
poration with the knowledge of the directors and 
general managers, and without any dissent on their 
part, the corporation is bound to pay to the person 
rendering the services what they are reasonably, 
worth.!® The corporation may be bound if a ma¬ 
jority of its stockholders knew that the services 
were being performed for the corporation, or were 
put on inquiry, and failed to lake action thereon.®® 
There is additional ground for holding the corpo¬ 
ration liable where it is shown that it consented to 
the rendition of services either before or after they 
were given,®! or where it accepts the benefit of the 
services with knowledge of the circumstances under 
which they were rendered.®® The benefit received 
by the corporation must come from services ren¬ 
dered primarily to the corporation, and not inci¬ 
dentally from services rendered to someone else.®® 
The circumstances under which the services are ren¬ 
dered must be such as fairly to raise an inference 
that they are not rendered gratuitously,2^ so that 


8 . 111.—Seasrraves ▼. Alton, 13 Ill. 
366. 

9. Ill.—St. Louis, etc., R. Co. V. Mil¬ 
ler, 43 Ill. 199. 

iOL N.Y.—Perkins v. Hatch, 4 Hun 
137, aft 64 N.Y. 634. 

11 . Okl.—Crowder State Bank v. 
.^tna Powder Co., 138 P. 892, 41 
Okl. 394. L.R.A.1917A 1021. 

IX Ky.—Kentucky Tobacco Assoc. 

V. Halladay, 7 Ky.Op. 724. 
la. Ill.—Oreenburx v. Childs, 89 N. 

K 679, 242 111. 110. 

14a C.J. P 578 note 23. 

IX N.Y.—Rider v. Union India Rub¬ 
ber Co., 28 N.Y. 879. 

15. Ill.—Illinois Cent. R. Co. v. 
Thompson, 5 N.B. 117, 116 Ill. 169. 


16. Ala.—State Savings & Loan Co. 
V. State Mortg. Co., App., 152 So. 
257, certiorari denied 162 So. 269, 
228 Ala. 88. 

17. Cal.—Campbell v. Hanford, 227 
P. 234, 67 Cal.App. 155. 

Promotion of other oompanles 
Implied promise by railroads to 
pay plaintiff’s expenses in promotion 
of other companies could not be 
found, because latter’s success might 
have created business for railroads. 
—Williams v. McNally, 270 P. 411, 
89 Wyo. 130. 

1 & Mass.—Shumaker v. Lucerne-In- 
Maine Community Ass’n, 176 N.B. 
469,. 276 Mass. 201. 

14a C.J. p 579 note 28. 
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19. N.H.—Goodwin v. Union Screw 
Co., 34 N.H. 378. 

90. N.H.—Low V. Connecticut, etc., 
Rivers R. Co., 46 N.H. 284. 

21. Ind.—Breinig v. Sparrow, 80 N. 

B. 37, 39 Ind.App. 455. 

14a C.J. p 679 note 81. 

89. Tex.—-Pitch v. Maverick Coun¬ 
ty Water Control & Improvement 
Dist. No. 1, Civ.App., 58 S.W.2d 
837. 

14a C.J. p 679 note 32. 

93l La.—Titche v. People’s Sav. 
Trust, etc., Co., 7 La.App., Orleans, 
148. 

2X Vt.—Hall v. Vermont, etc.,' R. 

Co., 28 Vt. 401. 

14a C.J. p 679 note 86. 
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where services are rendered by a corporation to one 
who at the time claims to be entitled to them with¬ 
out charge, the facts negative a promise by the lat¬ 
ter to pay for them,25 and where the services arc 
rendered to a corporation by one of its stockhold¬ 
ers who at the time disclaims any intention to make 
a charge therefor, the corporation will not be liable 
to him on a quantum meruit.25 The liability of the 
corporation on the contract implied from the ren¬ 
dition of services to the corporation under circum¬ 
stances showing its knowledge and acceptance of 
benefits therefrom is based on the presumption that 
the corporation consents and agrees to pay for serv¬ 
ices rendered under such circumstances what they 
arc reasonably worth, and, being a presumption of 
fact merely, it may be overcome by direct and pos¬ 
itive proof to the contrary.27 

Money received. Whenever a corporation re¬ 
ceives money under a contract which it later repudi¬ 
ates on the ground of informality in its execution 
or mistake vitiating the consent of the parties, it 
is under a legal obligation to repay the money re¬ 


ceived with interest*® Wages left with a corpora¬ 
tion by one of its employees may later be recovered 
by him from the corporation,** A corporation is 
not liable to an action for money paid to it, unless it 
was paid at its request by direction of its author¬ 
ized agent, or for its benefit*® 

Money loaned. A corporation is liable to one 
who advances money to pay its corporate debts^ 
even in the absence of a request by the corporation 
that the advance be made, provided it is done un¬ 
der circumstances showing knowledge and acquies¬ 
cence on the part of the corporation.** A corpora¬ 
tion, however, is not liable to refund money bor¬ 
rowed by one of its officers or stockholders without 
authority and primarily for his own benefit,** even 
though incidentally the corporation received a bene¬ 
fit therefrom.** On the other hand, where the 
money is borrowed primarily for the use of the 
corporation and is accepted by it, a corporation be¬ 
comes liable therefor on a common count for money 
loaned, even though borrowed by an officer of the 
corporation on his own note.*^ 


4. Ultra Vires, Unlawful, or Irregular Contracts 


§ 1130. Ultra Vires Contracts 

Ultra vires contracts arc defined and distinguish¬ 
ed supra § 965. The validity of ultra vires con¬ 
tracts and the effect of complete or part perform¬ 
ance has been considered in §§ 970-980 supra. 
Who may question the validity of ultra vires con¬ 
tracts see supra § 9^^ Validity of particular kinds 
of corporate contracts see infra §§ 1144-1256. 

§ 1131. Unlawful or Prohibited Contracts 

Illegality of contracts generally see the title Con¬ 
tracts §§ 189-293. Illegal corporate transactions see 


supra §§ 966, 967. Particular contracts see infra §§ 
1144-1256. 

§ 1132. Contracts in Excessive Exercise of 
Power 

Contracts in excess or abuse of corporate power 
see supra § 969. 

§ 1133. Irregularly Executed or Authorized 
Contracts 

Transactions executed in an unauthorized man¬ 
ner see supra § 968. 


5. Form and Execution, and Construction in General 


§ 1134. Form and Execution in General 

In the absence of a statute or agreement to the con¬ 
trary, a corporation need observe only those formalities 
in the execution of contracts which are required by in¬ 
dividuals. 

Since, in the absence of charter or statutory re¬ 


strictions, corporations have the same powers as 
natural persons to make contracts, see § 1118 supra, 
except that corporations must act through their of¬ 
ficers or agents, sec § 999, supra, a corporation, in 
the absence of a statutory or charter provision to 
the contrary, ordinarily need observe only such 


25. Me.—Middle Bridse Corp. v. 

Marks. 26 Me. 326. 

14a C.J. p 679 note 36. 

20. Mo.—Sldway v. Missouri Land, 
etc., Co., 86 S.W. 150, 187 Mo. 649. 

27. Nev.—^Hillyer v. Overman Sil¬ 
ver Min. Co., 6 Nev. 61. 


28. Ohio.—Weoden v. Lake Brie, 
etc., R. Co., 14 Ohio 563. 

14a C.J. p 579 note 40. 

29. Mo.—Leary v. People’s R. Co., 
16 Mo.App. 561. 

30. Vt.—Burdick v. Champlain Glass 
Co., 11 Vt. 19. 

31. Nev.—Martin v. Victor Mill, 
etc., Co., 8 P. 161, 19 Nev. 180. 
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32. U.S.—Gilbert v. Seatco Mfff. Co., 
C.C.Wash., 98 P. 208. 

14a C.J. p 580 note 44. 

33. Muss.—Craft v. South Boston 
R. Co., 22 N.E. 920. 150 Mass. 207, 
5 L.R.A. 641. 

34. Me.—Castle v. Belfast Fdy. Co., 
72 Me. 167. 
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formal requirements in the execution of its con¬ 
tracts as are binding on individuals tmder similar 
circumstances.3® It is not necessary to show a for¬ 
mal execution of the contract, unless required by 
statute, where there is other competent evidence of 
the terms of the contract, and of the assent of the 
parties to it;36 and, although it is necessary to 
show in some form the assent of the corporation to 
the contract,37‘in the absence of statutory require¬ 
ments such assent need not be shown by formal 
vote,38 or by entry in the minutes of a directors* 
meeting nor is it necessary that the contract 


should be made a matter of r-ecord, unless so re¬ 
quired by statute or charter.^® On the other hand, 
a mere resolution or vote of the board of directors 
not communicated to, or accepted by, the other par¬ 
ty does not constitute a contract.^ ^ 

The parties may also agree to certain require¬ 
ments to be observed in the execution of the con¬ 
tract, and under such circumstances it will not be 
binding until such requirements are fulfilled,^^ 
less they are waived or modified by a person au¬ 
thorized to do so.^3 


35. Va.—^Altavista Cotton Mills v. 
Lane, 112 S.R 637, 641, 133 Va. 1, 
citing Corpus Juris. 

14a C.J. p 590 note 46. 

Corporation formed for speeial pur- 
pose 

Where a company is Incorporated 
or established by statute for special 
purposes only, the forms prescribed 
for its contracts are imperative and 
essential to their validity.—Neth v. 
St. John’s Reformed Church of 
Hempneld Tp., Pa.. 6 A.2d 421. 
Proof of execution 

The execution of a corporate con¬ 
tract is sufnciently proved by the 
testimony of the subscribing: witness 
who knows the officer of the corpo¬ 
ration si^ninET the contract and who 
saw him sixn it, and who knows the 
seal of the corporation and saw it 
affixed.—Beachner v. Jenjo, 98 A. 
304, 89 N.J.Law 325. 

36. III.—^Western Union Tel. Co. v. 
Chicago, etc., R. Co., 86 Ill. 246, 29 
Am.R. 28. 

Mass.—^Vigeant v. Jeanne D’Arc 
Credit Union, 171 N.B. 440, 271 
Mass. 479. 

14a C.J. p 590 note 47. 

IMsapproval of technloal objections 

Equity does not favor the avoid¬ 
ing of their contracts by corpora¬ 
tions on the excuse that they were 
not entered into in pursuance of 
regular corporate formalities.—Rltz 
Reaity Corporation v. Eypper & 
Beckmann, 138 A. 900, 101 N.J.Eq. 
403, affirmed 141 A. 921, 103 N.J.Eq. 
24. 

37. Va.—Altavista Cotton Mills v. 
Lane, 112 S.E. 637, 133 Va. 1. 

14a C.J. p 590 note 48. 

Acceptance by vote 
A written offer and acceptance 
thereof by a vote of the board of di¬ 
rectors, communicated to the olTeror, 
were sufficient to constitute a bind¬ 
ing contract.—Beach, etc., Co. v. 
American Steam Gauge, etc., Mfg. 
Co., 88 N.E. 924, 202 Mass. 177. 

A mlsrecltal of the authority un¬ 
der which an officer acts in execut¬ 
ing a contract will not preclude com¬ 
petent evidence that he had other 
lawful authority.—Hayward v. Pil¬ 


grim Soc., 21 Pick., Mass., 270—14a 
CJ. p 590 note 55. 

Modification 

A memorandum entered on the cor¬ 
porate records purporting to change 
an already existing contract will not 
have that effect without the knowl¬ 
edge or consent of the other parties 
to the agreement. 

Ill.—See Hills v. Hopp, 201 Ill.App. 
554. 

Md.—Schlens v. Poe. 97 A. 649, 1^8 
Md. 352. 

14a C.J. p 590 note 56. 

Conditions as to signing of con¬ 
tract by other parties held waived.— 
Raleigh Banking & Trust Co. v. 
Safety Transit Lines, 153 S.E. 158, 
198 N.C. 675. 

A mere conversatioa between a 
corporate agent and another party, 
relative to a proposed contract be¬ 
tween the corporation and the other 
party, in which the agent expressed 
his company’s unwillingness to con¬ 
tinue a certain insurance policy, can¬ 
not be considered as contractual so 
far as it may be a repudiation by the 
corporation of accrued benefits under 
the policy; and if construed as a 
contract, it is not binding since the 
parties were bound by the contract 
actually entered into as a result of 
such negotiations.—Northwestern 

Mut. Life Ins. Co. v. Tidewater Oil 
Sales Corporation, D.C.Mo., 4 F Supp. 
389. 

3& Mass.—^Vigeant v. Jeanne D’Arc 
Credit Union. 171 N.E. 440, 271 
Mass. 479—Knight v. Whitmore 
Mfg. Co., 143 N.E. 495, 248 Mass. 
531. 

Va.—^Altavista Cotton Mills v. Lane, 
112 S.E. 637, 133 Va. 1. 

14a C.J. p 590 note 49. 

Mode of exercising powers general¬ 
ly see supra S 960. 

Necessity of formal vote to confer 
authority upon officers or agents 
see supra S 1008. 

Presumption of Vote 

“Where a corporation vote is 
strictly necessary to the validity of 
a contract, such a vote will, in the 
aid of Justice, be presumed.’’—Uni-1 
versity of Tennessee v. Memphis | 
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Hospital College Bldg. Co., 6 Tenn 
App. 131, 147. 

39. Va.—Altavista Cotton Mills v. 
Lane. 112 S.E. 637, 641. 133 Va. 1. 
citing Corpus Juris. 

14a C.J. p 590 note 50. 

Necessity of record of directors’ 
meetings generally see supra S 751. 
Direotor's authorisation sufiloient 
Where tlie contract was approved 
by the directors. It is not necessary 
that the writing should be entered 
on the minute book of the corpora¬ 
tion.—Frick & Lindsay Co. v. Beard. 
277 SW. 836. 211 Ky 536. 

40. Mass.—Vigeant v. Jeanne D’Arc 
Credit Union, 171 N E. 440, 271 
Mass. 479. 

Va.—Altavista Cotton Mills v. Lane. 
112 S.E. 637, 641. 133 Va. 1, citing 
Corpus Juris. 

14a C.J. p 590 note 51. 

41. Ala.—Alabama Lime & Stone Co. 
V. Adams, 119 So. 853, 218 Ala. 
647. 

Iowa.—Bankers Trust Co. v. Econ¬ 
omy Coal Co., 276 N.W. 16 

42. N.Y.—Balls ton Terminal R. Co. 
V. Hudson Valley R. Co., 78 N.Y.S 
399, 76 App.Div. 184. 

Pa.—Car Adv. Co. v. Rohr McHenrs' 
Distilling Co., 49 Pa.Super. 442. 

14a C.J. p 590 note 52. 

Provisions as controlling sxistsnos 
of contract 

Such contractual provisions may 
go farther than to the fact of formal 
execution and may control the actual 
existence of the contract.—Car Adv. 
Co. V. Rohr McHenry Distilling Co., 
supra—14a C.J. p 590 note 53. 

43. Vt.— iXiinon v. Hinckley Fibre 
Co., 121 A. 579, 96 Vt. 528. 

Existence of offer 
Even though previous correspond¬ 
ence of plaintiff corporation indicat¬ 
ed that the contract should be exe¬ 
cuted in a certain manner, it could 
waive such condition, and, when it 
forwarded the contract to defendant 
to be accepted, the fact that it was 
not executed in the prescribed man¬ 
ner did not have the effect of put¬ 
ting defendant on notice that it was 
not to be binding until returned and 
executed in that manner. Under 



19 C.J.S. 


CORPORATIONS 


§ 1136 


§ 1135. Statutory Proviaions 

Corporations must comply with mandatory statutory 
requirements as to formalities In the execution of con¬ 
tracts. 

Corporations must conform to any existing statu¬ 
tory regulations requiring particular formalities in 
the execution of their contracts,provided such 
regulations are mandatory and not merely direc¬ 
tory.^^ It may appear, however, in particular cas¬ 
es, that requirements as to manner or form of con¬ 
tracting are not intended to apply to ordinary trans¬ 
actions of the corporation.^® 

§ 1136. Use of Corporate Name 

In the absence of a statute to the contrary, It la not 
essential that a corporation contract In Its legal name. 


As a general rule it is not essential that a cor¬ 
poration contract in its legal corporate name,^^ 
or describe itself as a corporation.®® Accordingly, 
a corporation may, as a general rule, in the absence 
of a statutory prohibition, contract under an as¬ 
sumed name or a name other than its legal one,®® 
provided the other party is not thereby prejudiced 
or injured.®® So, if the contract is one which the 
corporation is empowered to make and which it has 
in fact authorized to be made for its benefit but in 
the name of some other person or persons, it may be 
held liable thereon.®^ In any event, it is sufficient 
that it appear that the contract is the act of the cor¬ 
poration either in the body of the instrument or the 


such circumstances it became bind¬ 
ing when defendant accepted it.—E 
Frederics, Inc., v. P'olton Beauty 
Supply Co., Ga.App.. 198 S.E. 324. 

44. N Y —Knapp v. Rochester Dog 

Protective Asa*n, 267 N.Y.S. 356, j 
235 App.Div, 436. I 

14a C.J. p 591 note 61. 

Express statutory power to contract 
see supra 4 1121 . 

Statutory provisions: 

Prescribing form of signature see 
infra i 1138 b. 

Requiring corporate contracts to 
be in writing see infra 8 1137 b 
Vrospaetivs operation 

Such statutory requirements affect 
only contracts thereafter made, and 
do not invalidate contracts made be¬ 
fore their enactment and which do 
not happen to conform thereto — 
Lewis V. Jeffries, 86 l*a. 340—14a C 
J. p 591 note 60. 

An apparent oompUanoe with stat¬ 
utory requirements affords sufUcient 
prima facie evidence of the execu¬ 
tion of the contract to bind both par¬ 
ties to it.—New England Iron Co, v. 
GillMii El. 11. Co.. 91 N.Y 163—14a 
C..I. p 591 note 63. 

**Oonsent’' as “ratifloation** by dlroo- 
tors 

The consent of the directors to the 
making of a contract Is equivalent 
to ratification after it is made, and 
is a sufllclent compliance with the 
terms of a statute requiring certain 
contracts made by a corporation's 
officers to be ratified by Its direc¬ 
tors —New York, etc., Globe Gas 
Light Co. V. New York Metropolitan 
Inv. Co., '41 N.Y S. 797, 10 App.Div. 
342 

Bvldanea held Innnfflolent to show 
compliance with statutory require¬ 
ments --Knapp V. Rochester Dog 
Protective Aas’n, 257 N.Y.S. 366, 235 
App.Div. 436. 

45. Conn.—Bulkley v, Derby Pish¬ 
ing Co., 2 Conn. 262, 7 Am.D. 271. 

14a C.J. p 691 note 62. 

40L Ga.—Macon Merchants' Bank ▼. 
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Central Bank, 1 Ga. 418. 44 Am.D. 
665. 

Wis.—Rockwell V. Elkhorn Bank, 13 
Wis. 653. 

47. ir.S.—American Preservers’ 

Trust V Taylor Mfg. Co., C.C.Mo., 
46 F. 152. 

La —National Oil Works v. Korn 
Bros., 114 So. 659. 164 La. 800. 
annulling 6 La.App. 75. 
Presumption of corporate existence 
from use of corporate name see 
supra 8 75 

KowsTsr it has been said that as 
a general rule a corporation must 
take contracts in its corporate name, 
although the rule is subject to ex¬ 
ceptions—H. W. Underhill Const 
Co. V. Nilson. Mo.App, 3 S.W2d 399. 

48. U.S.—Dillon Bank v. Murchi¬ 
son, S.C., 213 F. 147, 129 C.C.A. 
499. 

Mo.—De Maria & Janssen v. Baum. 

52 SW.2d 418. 227 Mo.App. 212 
N.Y —Mechanicville War Chest v. 
Butterneld, 181 N.Y.S. 428. 110 

Misc. 267. 

Name ooapatlbla with partnership 

(1) The rule stated in the text has 
been held applicable even though the 
name employed might equally well 
be that of a partnership —Dillon 
Bank v. Murchison, S.C., 213 F. 147. 
129 C.C,A. 499. 

(2) However, It has also been held 
that where the name used was de¬ 
ceptive, In that u third person be- 

I liovcd the firm to be a partnership. 
! a member would be estopped to deny 
liability as a partner.—Hamilton v 
Davis. 90 N.Y.S. 370. 

* 40. Fla.—Commercial Credit Co. v 
Parker, 132 So. 640. 643, 100 Fla. 
1371, citing Corpus Jnris. 

Iowa—Butler Mfg. Co v. Elliott & 
Cox. 233 N.W. 669. 211 Iowa 1068. 
La.—National Oil Works v. Korn 
Bros., 114 So 659. 164 La. 800, an¬ 
nulling 6 La.App. 75. 

Mo.—Berger Mfg. Co. v. Phillips Ho¬ 
tel Operating Co., App., 67 SW.2d 
997. 998, citing OoKpos Jbzls. 
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N Y.—Mall and Express Co., Inc., v. 
Parker Axles, Inc, 198 N.Y.S. 20, 
204 App.Div. 327. 

Pa.—Phillips V. International Text 
Book Co., 26 Pa.Super. 230—Ap¬ 
parel Arts Publications v. United 
Knitting Co., 17 Pa.Dist. & Co. 
685--Berg Co. v. Douredoure Bros., 
6 Pa.Dist. & Co 697. 

Wa.sh —Brotherhood State Bank of 
Spokane v. Chapman. 259 P. 391. 
392, 145 Wash. 214, 56 A.L.R. 447, 
citing Corpus Juris. 

14 C J. p 324 note 49. 

Assumed name and use of several 
names generally see supra 8 166. 
Effect of misnomer generally see 
supra § 172. 

"There is no magic In the name of 
a corporation, any more than In the 
name of an individual. A name is 
merely a label or designation, and if 
with sufficient clearness it differenti¬ 
ates the person, corporation or thing 
to which It IS intended to refer, if 
has served its purpose "—McCarthy 
Bros. & Wilson v. Schmitt, 6 Pa 
Dist. & Co. 147, 148, citing Corpus 
Juris. 

▼iolatiou of ponal statute 

The fact that a corporation con¬ 
tracted under a name other than its 
corporate name, even if such act 
wore in violation of a statute penaliz¬ 
ing the advertisement of an as¬ 
sumed name, will not operate to de¬ 
ny It equitable relief against an al¬ 
leged threatened breach thcroof, in 
the absence of injury or loss to the 
other party by reason of the use of 
such assumed name.—Sally Chain 
Stores v. Adlerblum, 13 N.K.2d 799. 
294 Ill App. 605. 

50. 111.—Sally Chain Stores v. Ad¬ 
lerblum, supra. 

Pa —Berg Co. v. Douredoure Bros., 
6 Pa.Dist. & Co. 597 

51. U.S.—Stark Electric R. Co. v. 
McGinty Contracting Co., Ohio, 238 
F. 667, 161 C.C.A. 507. 

14a C.J. p 591 note 70. 
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form of the signature.®* Where the corporation's 
name is incorrectly stated in a contract, the cor¬ 
rect name can be shown;®* and a variation from 
the precise name of the corporation, or the use of a 
former name or of an assumed or colloquial name, 
is unimportant where it appears from the allega¬ 
tions and proof that the contract is that of the cor¬ 
poration sought to be charged or seeking to en¬ 
force it,®^ or where the true name may be collected 
or the corporation identified from the instrument it¬ 
self,®® at least where persons dealing with the cor¬ 
poration have not been injured or misled by such 
misdescription.®® 

Presumption. Where a name, other than the cor¬ 
poration’s regular name, is used in a written con¬ 
tract and no agency to make it is disclosed, it is 
prima facie not the corporation’s contract, although 


the presumption may be rebutted by evidence ali- 
unde.®7 In the case of a material variation between 
the name employed and that of the corporation, the 
identity cannot be assumed in the absence of aver¬ 
ment and proof.®® 

§ 1137. Writing 

In the absence of a mandatory statutory or charter 
provision to the contrary, a corporate contract need not 
be in writing. 

In the absence of statutory or charter restrictions, 
a corporation, acting within the scope of the legiti¬ 
mate purpose of its institution, may make and be 
bound by its parol contracts to the same extent as 
an individual.®® On the other hand, where a char¬ 
ter or statutory provision requiring corporate con¬ 
tracts to be in writing is mandatory, the corporation 
cannot bind itself by an oral executory contract,®® 


52. N.Y.—Valente v. International 
Milling Co., 103 N.Y.S. 966. 119 
App.Dlv. 127. 

14a C.J. p 691 note 72. 

53. Mass.—Simpionbato v. Royal 
Ins. Co.. 149 N.E. 666, 263 Mass. 
606. 

“A departure from the strict style 
of the corporation will not avoid its 
contract if it substantially appear 
that the particular corporation was 
intended; and ... a latent am¬ 
biguity may, under proper aver¬ 
ments. be explained by parol evi¬ 
dence.”—Berks & Dauphin Turnpike 
Road V. Meyers. 6 Serg. & R., Pa., 12, 
17—McCarthy Bros. & Wilson v. 
Schmitt. 6 Pa.Dist. & Co. 147, 148, 
citing Corpus Juris. 

54b Cal.—^American Trust Co. v. 
Jones, 20 P.2d 346. 130 Cal.App. 
661. 

Pla.—Commercial Credit Co. v. Par¬ 
ker, 132 So. 640. 100 Fla. 1371. 

Ill.—Schmlsseur v. Rebhan, 18 N.E. 

2d 627. 294 Ill.App. 172. 

Mich.—St. Matthew's Evangelical 
Lutheran Church v. U. S. Fidelity 
& Guaranty Cd., 192 N.W. 784, 222 
Mich. 266. 

Mo.—Berger Mfg. Co. v. Phillips Ho¬ 
tel Operating Co.. App., 67 S.W.2d 
997—De Maria & Janssen v. Baum, 
52 S.W.2d 418, 227 Mo.App. 212— 
H. W. Underhill Const. Co. v. Nil- 
son, App., 3 S.W.2d 399. 

N.Y.—Mail & Express Co. v. Parker 
Axles, Inc., 198 N.Y.S. 20, 204 App. 
Div. 327. 

N.C.—Belk's Department Store of 
New Bern, N. C., v. George Wash¬ 
ington Fire Ins. Co., 180 S.E. 63, 
208 N.C. 267. 

Okl.—Detroit Automatic Scale Co. v. 

Taylor, 169 P. 908, 67 Okl. 121. 

Pa.—Apparel Arts Publications v. 
United Knitting Co., 17 Pa.Dist. & 
Co. 686. 

14 C.J. p 324 note 46—14a C.J. p 691 
note 74. 


Particular omissious held not fatal 

(1) Omission of “Company” from 
name.—Houston Press Co. v. Baw- 
den Bros., Tex.Civ.App., 61 S.W.2d 
438. 

(2) Omission of “Incorporated” or 
“Inc.,” from name. 

La.—National Oil Works v. Korn 
Bros.. 114 So. 669, 164 La 800, an¬ 
nulling 6 La.App. 76—Stephens v. 
Brackin. 134 So. 326, 16 La.App. 
272 

N.Y.—Mechanicvllle War Chest v. 
Butterfield, 181 N.Y.S. 428, 110 

Mine. 267. 

Oorreotioa by recognition of contract 

Where a corporation contracted 
under an assumed trade name, but 
omitted the abbreviation ”Inc from 
its signature on the contract, such 
omission was corrected when the 
corporation expressly recognized the 
contract by a letter to the other par¬ 
ty signed by its full trade-name.— 
National Oil Works v. Korn Bros., 
114 So. 659, 661, 164 La. 800, annul¬ 
ling 6 La.App. 76. 

However, it has been held that hy¬ 
phenating a corporate name and am¬ 
putating one half of it is not using 
the corporate name, and that such 
use is not a mere misnomer, but ren¬ 
ders the contract invalid.—Scarsdale 
Pub. Co. V. Carter, 116 N.Y.S. 731, 63 
Misc. 271. 

55b Conn.—Seaboard Commercial 
Corporation v. Leventhal, 178 A. 
922, 120 Conn. 62. 

Mich.—St. Matthew’s Evangelical 
Lutheran Church v. U. S. Fidelity 
& Guaranty Co., 192 N.W. 784, 222 
Mich. 266. 

14 C.J. p 324 note 47—14a C.J. P 691 
note 73. 

53. 111.—Schmlsseur v. Rebhan, 13 

N.E.2d 627. 294 Ill.App. 172. 

N.Y.—^Mechanicvllle War Chest v. 
Butterfield, 181 N.Y.S. 428. 110 

Misc. 267. 


57. La.—Stephens v. Brackin, 134 
So. 826, 16 La.App. 272. 

5& U.S.—Dixon v. Columbus, etc., 
R. Co., CC.Ind., 7 F.Cas.No.3.929, 
4 Biss. 137. 

14a C.J. p 592 note 75. 

59. Wis.—Kickland v. Menasha 
Wooden-Ware Co., 31 N.W. 471, 68 
Wis. 34, 60 Am.R. 831. 

14a C.J. p 592 note 77. 

Writing as essential to evidence 
corporate act see supra > 963. 
Statute of frauds 

Corporations, with respect to the 
necessity of evidencing their con¬ 
tracts by writing, are subject to the 
operation of the statute of frauds in 
the same way and to the same ex¬ 
tent as individuals.—Smith v. Morse, 
2 Cal. 624. 

TTuBljued written eoutraot 

A corporation may be bound by a 
written, although unsigned, con¬ 
tract, embodying a prior oral agree¬ 
ment.—Wenatchee Rex Spray Co. 
v. Rex Co., C C.A.Wash., 36 F.2d 467, 
certiorari denied Rex Co. v. Wenat¬ 
chee Rex Spray Co., 50 S.Ct. 246, 281 
U.S. 731, 74 L.Ed. 447. 

Writing required by eoutraot 

Where, by the very terms of an 
oral contract, it Is not to be effec¬ 
tive until reduced to writing, it will 
not bind the corporation until it is 
so written.—Hoover v. Self, Tcx.CIv. 
App., 279 S.W. 672. 

60. Mo.—Henning v. U. 8 . Insur¬ 
ance Co., 47 Mo. 426, 4 Am.R. 332. 

14a C.J. p 693 note 89. 

Oral agreement furthering writteu 
eoutraot 

A provision In the articles of as¬ 
sociation that all contracts of a cor¬ 
poration “involving liabilities for 
the payment of money” shall be In 
writing refers only to contracts out 
of which such liabilities are original¬ 
ly created, and not to agreements 
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although if such a contract has been partly per¬ 
formed it may be liable on an implied promise to 
the extent of the benefit received,®^ but it will not 
be bound to perform the unexecuted part.®2 Wheth¬ 
er provisions of a statute, charter, or by-law, re¬ 
quiring corporate contracts to be in writing, are 
mandatory or merely directory depends on their 
terms.®® Statutes which merely make reference to 
written contracts of a corporation, but which do 
not expressly or impliedly prohibit oral contracts, 
will not operate to invalidate such contracts.®^ Ac¬ 
cordingly, provisions authorizing certain officers of 
a corporation to sign contracts,®® or provisions that 
corporate contracts signed by certain officers shall 
be valid,®® do not preclude a corporation from 
making oral contracts. It has been held that a pro¬ 
vision that contracts of a corporation shall be sign¬ 
ed by certain officers, and, being so signed, shall be 
obligatory, does not invalidate oral contracts of the 
corporation,®^ although elsewhere similar provi¬ 
sions have been construed differently.®® 

Sufficiency of writing, A fesolution adopted by 
the board of directors of a corporation embodying 
an offer to others and containing the terms of the 
proposed agreement, which is assented to by the 
offerees, is, in legal effect, a written contract with¬ 


in the meaning of the charter or governing stat¬ 
ute;®® hut in the absence of evidence showing its 
communication to and acceptance by the offeree 
a mere resolution of the board of directors, record¬ 
ed in the minutes, is not in itself a written con¬ 
tract within the meaning of a provision requiring 
corporate contracts to be in writing, although it 
may be evidence of a contract."^® Also a mere 
memorandum in the minutes, relating to the subject 
matter of the alleged agreement, but not setting 
forth any action by the board of directors, is not 
sufficient evidence of a written contract within the 
meaning of such a provision.*^! 

§ 1138. Signature 

a. In general 

b. Individual or corporate liability 

c. Instruments under seal 

a. In General 

In thd absence of a statutory or charter provision to 
the contrary, where a corporate contract Is executed 
by a duly authorized officer or agent and it is apparent 
that It is the corporation’s contract, no particular form of 
signature is required. 

As long as a corporate contract is signed by the 
necessary or proper officers or agents,*^2 in the ab- 


aroverninir the application or diver- 
Bion of moneys already due under a 
former bindiniT contract.—French 
Spiral Sprinir Co. v. New England 
Car Trust, C.C.Conn., 82 F. 44—14a 
C.J. p 693 note 95. 

Foreign corporatlona are exempt 
from the operation of the rule stated 
In the text unless expressly em¬ 
braced In the statute.—Itumbough v 
Southern Impr. Co., 11 S.E. 528, 106 
NC. 461. 

Whether a oontraot la ezeontory or 

ezeonted within the meaning of the 
rule stated In the text sometimes de¬ 
pends. in oases of contraot.s of sale, 
on whether or not there has been a 
delivery and acceptance under the 
contract.—Curtis v. IMedmont Lum¬ 
ber. etc., Co., 18 S.E. 705, 113 N.C. 
417 —14a C.J. p 698 note 92. 

61. Cal.—Foulke v. San Diogo, etc. 
R. Co. 61 Cal. 365—Plxley v. West¬ 
ern Pac. R. Co., 33 Cal. 183, 91 Am. 
P. 623. 

N.C.—Clowe v. Imperial Pine Prod¬ 
uct Co., 19 S.E. 163, 114 N.C. 304. 
Ohio.—Cincinnati v. Cameron, 33 Ohio 
St. 336. 

14a C.J. p 693 notes 90, 91. 

62. N.C.—Roberts v. P. A. Doming 
Woodworking Co., 16 S.B. 415, 111 
N.C. 432—Curtis v. Piedmont Lum¬ 
ber. etc., Co.. 13 S.E. 944, 109 N.C. 
401. • 

14a C.J. p 698 note 91. 


6 a Ind.—New England F, etc., Ins. 

Co. V. Robinson, 25 Ind. 536. 

N.C,—Curtis V. Piedmont Lumber, 
etc., Co., 13 S.E 944, 109 N.C. 401. 
14a C J. p 592 note 83. 

66. Ind.—St. Joseph Hydraulic Co 
V. Globe Tissue Paper Co., 69 N.E. 
995, 156 Ind. 665. 

14a CJ. p 692 note 84. 

65. U.S.—Relief P. Ins. Co. v. Shaw. 
Mass., 94 U.S. 674, 24 L.Ed. 291. 

66 . Ind.—St. Joseph Hydraulic Co. 
V. Globe Tissue Paper Co., 69 N.E. 
995, 156 Ind 666 . 

N Y —First Baptist Church v. Brook¬ 
lyn F. Ins. Co., 19 N.Y. 305. 

14a C.J. p 592 note 86 . 

67. Ind.—New England P., etc.. Ins. 
Co. V. Robinson, 25 Ind. 536. 

14a C J. p 592 note 87. 

68 . La.—Courtnay v. Mississippi 
Mar., etc.. Ins. Co., 12 La. 233. 

69. Md—Schlens v. Poe, 97 A. 649. 
128 Md. 352. 

Oonstrnotioa of rosolatioa 

In construing a resolution of cor¬ 
porate directors which embodies a 
contract between the corporation and 
others, the intent of the parties must 
be gathered from the language of 
the resolution, read in the light of 
the circumstances existing at the 
time; and the legal effect of such a 
resolution cannot be changed or af¬ 
fected by a memorandum entered on 
the records after adjournment of the 
meeting without the knowledge or 

707 


consent of the other parties to the 
agreement —Schlens v. Poe, 97 A. 
649, 128 Md. 352. 

TO. Mass.—Shaw v. Stone, 1 Cush. 
228. 

14a C.J. p 593 note 98. 

71. Colo.—Mountain Water Works 
Constr. Co. v. Holme, 113 P. 501, 
49 Colo. 412. 

72. Pa.—Hamborsky v. Magyar 
Presbyterian Church, 78 Pa.Super. 
519, 524. 

President 

( 1 ) The signature of the president 
is not essential to a contract execut¬ 
ed by other officers or agents of the 
corporation in the absence of some 
expicss provision or special circum¬ 
stances requiring it.—Conowingo 
Land Co. v. McGaw, 93 A. 222, 124 
Me. 643. 

( 2 ) Where the parties understand 
that a contract is not to take effect 
until signed by both the president 
and the secretary of the corporation, 
the contract will not bind the cor¬ 
poration without the president's sig¬ 
nature even though it is signed by 
the secretary and delivered by him 
to the other party.—Harrop v. Coff- 
man-Dobson Bank & Trust Co., 295 
P.’l65, 160 Wash. 449. 

(3) If a contract is signed for a 
corporation by its president, but on 
the express understanding that it 
must first be approved by the gen¬ 
eral manager, it will be inoperative 
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sence of a statutory, charter, or by-law provision to 
the contrary, no particular form of signature is re¬ 
quired, provided it is apparent that it is the corpo¬ 
ration’s contract and not the individual undertak¬ 
ing of its agent.*^^ The usual method of signing 
a corporate contract is for the duly authorized offi¬ 
cer or agent to sign the corporate name, adding 
thereto, after the word “by” or “per,” his own name 
and title as officer or agentWhere the name of 
the corporation is signed to the contract, however, 
it need not, in the absence of charter or statutory 
requirement, appear on the face of the instrument 
by whom the name of the corporation was affixed,^^ 
nor is the omission of the title of the officer execut¬ 
ing it material^® Likewise, a corporate contract 
may be sufficiently executed even though the cor¬ 


porate name is not affixed, where it is executed by 
a properly authorized officer or agent and the obli¬ 
gation purports on its face to be that of the corpo- 
ration.77 

Provisions of statutes, charters, or hy-lanvs. 
Where a provision of a statute, charter or by-law 
requires contracts of a particular description to be 
signed by certain officers or approved in a certain 
manner, no agent can bind the corporation by a con¬ 
tract of that description unless it is executed in the 
manner prescribed.*^® Where, however, the intent 
of such a provision is merely to dispense with the 
necessity of proof of authority in the case of par¬ 
ticular agents of the corporation, it does not ren¬ 
der contracts executed by other agents invalid 
where their authority is established.*^® Thus a by- 


without Buoh approval.—Joseph 
Greenspon's Sons Iron & Steel Co. 
V. Pecos Valley Gas Co., 156 A. 350, 
4 W.W.Harr., Del., 567. 

(4) A contract executed by secre¬ 
tary of corporation under direction 
and with consent of president was 
binding on corporation although pres¬ 
ident did not sign guaranty as re¬ 
quired by articles of incorporation. 
—^A. M. Castle & Co. v. Public Serv¬ 
ice Underwriters, Wash., 89 P.2d 506. 

SlgMtDLre of vloo-presldeiit held to 
be sufficient execution on part of 
corporation.—E. Frederics, Inc., v. 
Felton Beauty Supply Co.. Ga.App.. 
198 S.E. 324. 

Boorotarj 

Even though the parties originally 
contemplated that the secretary 
should sign the contract, the corpo¬ 
ration may waive that requirement 
and be bound by the signature of an¬ 
other officer.—K. Frederics, Inc., v. 
Felton Beauty Supply Co., supra. 
Signature of superseded oftoer 
The fact that one signing as a cor¬ 
porate officer has been succeeded in 
that office by another is immaterial 
where it does not appear that the 
signature of that particular officer 
18 essential to the execution of the 
contract.—Houts v. Sioux City Brass 
Works, 110 N.W. 166, 134 Iowa 484. 

Subsequoat ‘‘initialing’* of oon- 
traot by an officer of a corporation 
after it has been signed by an au¬ 
thorized agent on behalf of the cor¬ 
poration is not necessary in order to 
bind the corporation.—Reiser Co. v. 
Baltlntore Radio Show, 181 A. 465, 
169 Md. 306. 

73» D.C.—Colonial Ice Cream Co. v. 
Southland Ice Utilities Corpora¬ 
tion, 58 F.2d 932, 60 App.D.C. 320. 
Cal.—Schuyler v. Pantages, 201 P. 

187, 54 Cal.App. 83. 

Fla.—Balias v. Lake Weir Light & 
Water Co., 180 So. 421, 100 Fla. 
918. 


Ga,—Cochran v. Grand Theater Co., 
115 S.K. 926, 29 Ga-App. 481. 

Ky.—Provident Stores’ Receiver v. 
Tanner. 10 S.W.2d 1077, 226 Ky. 
364. 

14a C.J. p 693 note 6. 

Individual or corporate liability see 
infra subdivision c of this section. 

Not mere witaoss 

(1) Where a contract was signed 
in the name of the corporation by 
its vice president, followed by the 
words. ’’Attest: C., Secretary,” C 
signed officially as secretary to at¬ 
test the corporate act, and not mere¬ 
ly as witness to the vice president’s 
signature.—Sudduth v. Storm King 
Coal Co., C.C.A.Ky., 268 F. 433. 

(2) Signature under word ’’wit¬ 
ness” see 14a C.J. p 593 note 6 [c]. 

Signature attested by secretary 

Ordinarily the signing of a corpo¬ 
rate name by the chief officer, at¬ 
tested by the secretary, is sufficient 
to bind the corporation.—Blackburn 
v. Beverly, 114 S.W.2d 98, 272 Ky. 
346. 

Vame In typewriting 

Corporations do not ordinarily ex¬ 
ecute contracts by placing their 
name thereon in typewriting.—Tabas 
V. Emergency Fleet Corporation, D.C. 
Pa., 9 F.2d 648, 649, affirmed, C.C.A., 
U. S. Shipping Board Emergency 
Fleet Corporation v. Tabas, 22 F.2d 
1398. 

74b Cal.—Greve v. Taft Realty Co., 
281 P. 641, 101 Cal App. 343. 

Mass.—Eastern Advertising Co. v. 
E. L. Patch Co., 127 N.E. 516, 286 
Mass. 580. 

14a C.J. p 593 note 4. 

Corporate signature on: 

Chattel mortgages and pledges see 
infra i 1217. 

Real estate mortgages and trust 
deeds see infra f 1178. 

Execution of negotiable instruments 
by agent of corporation see Bills 
and Notes i 82. I 
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I Formal execution of contracts by 
I agent generally see Agency § 127. 

Omlssioa of “by” or “per” between 
the name of the corporation and the 
name of the officer or agent is not 
fatal.—Saint Joseph Valley Bank v 
Napoleon Motors Co.. 202 N.W. 93.7, 
230 Mich. 498—Wright v. Drury Pe¬ 
troleum Corp., 201 N.W. 484, 229 
Mich. 642—14a C.J. P 594 note 8. 

75. Minn.—Minneapolis Nat. City 
Bank v. Zimmer Vacuum Renova¬ 
tor Co., 156 N.W. 265, 132 Minn 
211 . 

14a C.J. p 694 note 7. 

76. Cal.—Greve v. Taft Realty Co., 
281 P. 641, 101 Cal App. 343. 

14a C.J. p 594 notes 9, 10. 

77. D.C.—Colonial Ice Cream Co. v. 
Southland Ice Utilities Corpora¬ 
tion, 53 F.2d 932. 60 App.D.C' 320. 

Cal.—Schuyler v. Pantages, 201 P. 

137, 54 Cal.App. 83. 

Fla.—Balias v. Lake Weir Light & 
Water Co., 130 So. 421, 100 Fla 
913. 

Ga.—Cochran v. Grand Theater Co.. 

115 S.E. 926. 29 Ga.App. 481. 

14a C.J. p 594 note 11, p 595 notes 
12. 13. 

The rule is based on the assump¬ 
tion of the officer’s authority.—State 
Bank V. Farmers’ Branch Bank, 36 
Barb., N.Y., 332. 

78. Ga.—Dobbins v. Etowah Mfg.. 
etc.. Co, 75 Ga. 238. 

14a C.J. p 595 note 16. 

Substitute for required signature 
Where a certain contract is re¬ 
quired, by statute, to be signed by 
the corporation’s secretary, a par¬ 
ticular person, although not the reg¬ 
ularly elected, qualifled, or acting 
secretary, but appointed by the di¬ 
rectors to act in the latter’s absence, 
could execute such an instrument in 
such capacity.—Arnold v. La Belle 
Oil Co., 190 P. 815, 47 Cal.App. 290. 

76. Minn.—^Dana v. SU Paul Bank, 
4 Minn. 385. 
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law providing merely that contracts signed by cer¬ 
tain officers shall be binding does not exclude oth¬ 
er modes by which a contract may be manifested 
or recognized,®® and a by-law requiring contracts 
to be signed by a certain officer will not invalidate 
a contract signed by another officer where the oth¬ 
er contracting party has no knowledge of the by- 
law.*i 

b. Individual or Corporate Liability 

The question whether a contract Is the obllo«tlon of 
the corporation or the personal obligation of the officer 
or agent executing it will be determined from a con¬ 
sideration of the entire instrument. 

Whether the execution of a simple contract is 
such as to bind the corporation is determined by 
the rules governing the execution of contracts by 
agents generally.*^ The question whether a con¬ 
tract is the obligation of the corporation or the 
personal obligation of the officer or agent execut¬ 
ing it will not be determined from the signature 
alone, but the court will take into consideration the 
entire instrument.®® Where the corporation’s agent 
is known to be acting and contracting merely as 
such, and has actual authority, his acts and con¬ 
tracts will involve no personal liability on his part,®^ 


but will bind the corporation,®® even though he ex¬ 
ecuted the contract in his individual name,®® unless 
it appears from other circumstances that he has ex¬ 
pressly or impliedly incurred or intended to incur 
personal liability.®*^ On the other hand, the mere 
fact that the person signing the contract describes 
himself as an officer or agent of the corporation 
will not prevent the contract from being his indi¬ 
vidual obligation.®® Accordingly, the mere addi¬ 
tion of an officer’s official title to his signature on a 
contract running in the first person singular,®® the 
fact that a person signing a contract individually is 
described in the body thereof as of a certain com¬ 
pany,®® or the fact that the contract is written on 
the stationery of the corporation,®^ will not render 
it a corporation obligation; nor will the corporation 
be obligated by an officer’s written acceptance, on 
its behalf, of an offer made to him individually,®® 
or by his individual written acceptance of an offer 
addressed to the corporation.®® A corporation will 
be obligated by a contract, however, which by its 
terms is binding on it and to which its name is af¬ 
fixed, followed by the name of the officer and his 
official title, even though the officer signing the ob¬ 
ligation speaks in the first person,®^ or although a 


N.T. —Barnes v. Ontario Bank. 19 N. 
Y. 162—First Baptist Church v 
Brooklyn F. Ins. Co., 18 Barb. 69. 
reversed on other grounds 19 N T. 
305. 

14a CJ P 695 note 17. 

80i Ind.—Hankins v. Shoup, 2 Ind 
342. 

N.Y.—De Orolt v. American Linen 
Thread Co., 21 N.Y. 124—Morrill v. 
C. T. Segar Mfgr. Co.. 32 Hun 643. 
14a C.J. p 595 note 18. 

Effect of usage or custom see infra 
i 1140. 

Charter provision In natnre of hj- 
law 

A requirement, in the certificate of 
Incorporation, as to the manner in 
which contracts shall be executed, 
has been held to be not a limitation 
upon the charter powers of the cor¬ 
poration but rather in the nature of 
a by-law not affecting the validity of 
contracts so far as concerns persons 
dealing with the corporation without 
actual or Imputed knowledge there¬ 
of.—Buck Creek Lumber Co. v. Nel¬ 
son, 66 So. 476, 188 Ala. 243. 

n. N.Y.—Smith V. Martin, etc., Co., 
19 N.Y.S. 286, 64 Hun 639. 

Or.—Doehler v. Lansdon. 298 P. 200, 
135 Or. 687. 

88. Mo.—Musser v. Johnson. 42 Mo. 
74, 97 Am.D. 316. 

Execution of contracts by agents 
generally see Agency iS 127-132. 

88 . D.C—Colonial Ice Cream Co. v. 


Southland Ice XTt ill ties Corpora¬ 
tion, 63 F.2d 932. 60 App.D.C. 320. 
Cal.—Schuyler v. Pantages. 201 P. 

137, 54 Cal.App. 83. 

Fla—Balias v. I.ake Weir Light & 
Water Co., 130 So. 421, 100 Fla. 
913. 

Ky.—Provident Stores’ Receiver v. 
Tanner. 10 S.W.2d 1077, 226 Ky. 
364. 

N.Y.—Levitas v. Yarmel Realty Cor¬ 
poration, 216 N.Y.S. 419, 127 Misc. 
627. 

Pa.— Strauss & Co. v. Berman, 147 A. 

85. 297 Pa. 432. 

14a C.J. p 595 note 22. 

84. Mich.—Saint Joseph Valley 
Bank v. Napoleon Motors Co., 202 
N.W. 933, 934. 230 Mich. 498, cit¬ 
ing Corpus Juris. 

14a C.J. p 596 note 23. 

Ouaranty held corporation’s 

A guaranty as follows: ’’Full per¬ 
formance of seller’s obligations un¬ 
der this contract is individually 
guaranteed by the following per¬ 
sons: Napoleon Motors Co., Frank 
Trude, Vice Pres., W. G. Rath, Secy.- 
Treas.,” was held to be the corpora¬ 
tion’s. and not to impose liability on 
the officers, notwithstanding the use 
of the word “persons.”—Saint Jo¬ 
seph Valley Bank v. Napoleon Mo¬ 
tors Co., supra. 

85. Cal.—Schuyler v. Pantages, 201 
P 137, 54 Cal.App. 33. 

14a C.J. p 696 note 24. 
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86. Cal.—Schuyler v. Pantages, su- 
pra. 

F^a.—Balias v. Lake Weir Light & 
Water Co., 130 So. 421, 100 Fla. 
913. 

14a C.J. p 596 note 25. 

87. N.Y.—J. & E. Homan Co, v. 
Payne. 127 N Y.S. 418 

Pa.—Strauss & Co. v. Berman, 147 
A. 86, 297 l*a. 432. 

88. Pa.—Flexlume Corporation v. 
Norris, 98 Pa.Super. 630. 

14a C.J. p 596 note 27. 

89. Cal.—Union Collection Co. v. 
Oliver. 137 P. 1082, 23 Cal.App. 
318. 

NC.—Clark v. Hodge. 21 S.E. 562, 
116 N.C. 761. 

14a C.J. p 596 note 28. 

90. U.S.—Railway Speed Recorder 
Co. v. Chicago Pneumatic Tool Co.. 
aC.Pa.. 126 F. 223. 

N.Y.—Seneca Finance Corporation v. 
Oakes, 252 N.Y.S. 525, 141 Misc. 
355. 

91. Cal.—Union Collection Co. v. 
Oliver, 137 P. 1082, 23 Cal App. 
318. 

98. Pa.—Strauss & Co. v. Berman. 
147 A. 85, 297 Pa. 432. 

93. Iowa.—Birum-Olson Co. v. John¬ 
son, 289 N.W. 123, 213 Iowa 439. 

94L Conn.—Jacobs v. Williams, 82 
A. 202, 85 Conn. 215, Ann.Cas.lSlSB 
900. 

14a C.J. p 596 note 30. 
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word such as “as” between the officer’s name and 
his corporate title is omitted.®® 

c. Instruments under Seal 

The modern tendency ft to relax the atrict common- 
law rule requiring an agent to affix the name and aeal 
of the corporation to a contract In order to bind It. 

Where, as hereinafter discussed in § 1139, the 
corporate seal is affixed to the contract by proper 
authority, no signature by the corporation is re¬ 
quired, unless further formalities are required by 
statute or the governing law of the corporation,®® 
although the addition of the signature of the cor¬ 
porate officers will not vitiate the contract.®^ Un¬ 
der the strict common-law rules the agent of a cor¬ 
poration, in order to bind it, must affix the name 
and seal of the corporation and not merely his 
own, although he describes himself as contracting 
in behalf of the corporation.®® The modern dispo¬ 
sition, however, is to depart from the formal re¬ 
quirements of the common law so as to effectuate 
what the judges know from the reading of the in¬ 
strument to have been the intent of the parties;®® 
and it has been held that, where authorized by stat¬ 
ute, deeds and contracts executed by an individual 
for a corporation, either in his principal’s name or 
in his own, arc to be regarded as the deeds and con¬ 
tracts of such principal,^ and that anything which 
such agent, in so executing the instrument, adopts 
as his seal, or as the seal of the corporation for the 
purposes of the instrument, will be deemed the ap¬ 
propriate seal.2 

Where the corporation’s name and seal are af¬ 
fixed, it may be regarded as the real party to the 
instrument, although the body thereof runs to the 
corporation’s officer described as such.® Likewise 
the agent will not be liable individually on a con¬ 
tract the terms of which legally import a corporate 


undertaking, notwithstanding he signs his own 
name as agent and affixes his own se?!;^ and the 
corporation will be obligated on a contract, execut¬ 
ed by its officer under his own name, title, and in¬ 
dividual seal, which is not required to be under seal 
but to which a seal has been unnecessarily fixed and 
which purports throughout to be the act of the cor¬ 
poration.® 

Where the agent attaches his private seal so that 
the contract does not become the covenant of the 
corporation, an action may lie against the corpora¬ 
tion, the writing being evidence of a contract by it,® 
although there is authority to the contrary, giving 
a remedy in such cases against the agent but none 
against the corporation.^ 

Seal as evidencing intention. The fact that an 
instrument is attested by the Corporate seal is of im¬ 
portance as indicating that the parties contemplated 
a corporate rather than an individual obligation,® 
although it is not controlling;® and where the in¬ 
strument is under seal, greater weight than in the 
case of less formal contracts is to be given the fact 
that the name of the corporation docs not appear in 
the body of the contract, in determining whether 
the obligation is that of the corporation or of the 
individuals executing it.^® 

§ 1139. Seal 

a. In general 

b. Authority to affix 

c. Effect 

a. In General 

The common-law rule requiring corporate contracts to 
be under the corporate seal Is no longer In effect, and 
today a corporation may, in the absence of a charter or 
statutory provision to the contrary, contract without its 
seal to the same extent as an Individual may, although 
the use thereof is not Improper or Inappropriate. 


95. Ala.—Tallassee Bank v. Jordan, 
74 So. 936. 199 Ala. 374. 

Conn.—Jacobs v. Williams, 82 A. 202, 
85 Conn. 215, Ann.Cas 1913B 900. 
14a C.J. p 696 note 81. 

96. N.J.—Osborne v. Tunis, 25 N.J. 
Law 633. 

Vt.—Isham v. Bennington Iron Co., 
19 Vt. 230. 

14a C.J. P 597 note 34. 

•7. N.Y.—Clark v. Benton Farmers’ 
Woolen Mfg. Co.. 15 Wend. 256. 

98. Mass.—Brin ley v. Mann, 2 Cush. 

837, 48 Am.D. 669. 

14a C.J. p 697 note 36 
Execution of sealed instruments by 
agent generally see Agency f 128. 
88. Fla.—Balias v. Lake Weir Light 
& Water Co., 130 So. 421, 425, 100 
Fla. 913, quoting Oorpiis Jnrlo. 

14a C.J. p 697 note 87. 


1. Me.—^Nobleboro v. Clark, 68 Me. 
87. 28 Am.R 22—^Porter v. Andros¬ 
coggin, etc.. It. Co., 37 Me. 349. 

14a C.J. p 697 note 40. 

8. Me.—Porter v. Androscoggin, 
etc., R. Co., supra. 

Vt.—^Warner v. Mower, 11 Vt. 886. 

3. Ill.—Northwestern Distilling Co. 
' V. Brant, 69 Ill. 658, 18 Am.R. 631. 

4. Pa.^HopkinB v. Mehaffy, 11 Serg. 
& R. 126. 

14a C.J. p 597 note 42. 

5. Mass.—Sherman v. Fitch, 98 
Mass. 59. 

6. U.S.—Eureka Clothes Wringing 
Mach. Co. V. Bailey Washing, etc., 
Co., Mass., 11 Wall. 488, 20 UEd. 
209. 

14a C.J. P 697 note 48. 
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7. Mass.—Fullam v. West Brook- 
fleld,, 9 Allen 1, overruling on this 
point Damon v. Granby, 2 Pick. 
846. 

B, Ill.—Scanlan v. Keith, 102 Ill. 
634. 40 Am.R. 624. 

Ind.—Means v. Swormstedt, 82 Ind. 
87, 2 Am.R. 830. 

Or.—Guthrie v. Imbrle, 6 P. 664, 12 
Or. 182. 63 Am.R. 331. 

14a C.J. p 597 note 46. 

8 . Wash.—Daniel v. Glldden, 80 P. 
811, 38 Wash. 656. 

14a C.J. p 697 note 46. 

lOL Ga.—^Andrews Co. v. Columbus 
Nat. Bank, 58 S.E. 683, 129 Ga. 53, 
121 Am.S.R. 186, 12 Ann.Cas, 616. 
14a C.J. p 697 note 47. 
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In the absence of charter or statutory restrictions 
to the contrary, a corporation may contract without 
the use of its corporate seal to the same extent that 
an individual may do so.^^ While it is not neces¬ 
sary, it is not improper for a corporation to use its 
corporate seal in such cases as a means of evidenc¬ 
ing its assent to a simple contract and it may ap¬ 
propriately be affixed to any corporate liability, un¬ 
less to do so would defeat the intention of the par- 
ties.i3 The old common-law rule requiring corpo¬ 
rate contracts to be under the corporate seal^^ was 
subject to a number of exceptions.^® Today the 
rule has been relaxed, if not entirely abandoned or 
abrogated.!® 


A corporation must affix its corporate seal to its 
contracts in all cases where its charter or a statute 
requires it,!^ and, independently of statute, in any 
case where the law requires a natural person to use 
a seal.!® Whether a charter or statute requires a 
corporation's contracts to be under seal depends on 
its terms and the court's construction thereof, and 
if the provisions arc construed as being mandatory, 
the contracts of a corporation to be binding on the 
corporation must be under seal;!® but the obliga¬ 
tion of a corporation on an implied contract to pay 
for benefits received under an unenforceable ex¬ 
press contract is unaffected by charter or statutory 
provisions requiring a seal upon the corporation's 
express contracts.®® A statute providing that a cor- 


11. Del.—l*eyton-Du Pont Securities 
Co. V. Vosp^r Oil & Gas Co., 131 
A. 666, S W.W.Harr. 124. 

Pla.—Grand Lodge, Knights of I*y- 
thiaa of Florida, v. Slate Hank of 
Florida. 84 So. 528, 79 Fla. 471. 

Ga.—E. Frederics, Inc., v. Felton 
Beauty Supply Co., App., 1!I8 S E 
324. 

Iowa.—Homesteaders* I^lfe As.s'n v 
Salinger. 236 N.W. 485. 212 Iowa 
251, followed in New York Life Ins. 
Co. V. Salinger, 236 N.W. 492 
N.J.—Fedor v. Forest Hill Apart¬ 
ments. 136 A. 297. 298. 100 N.J.Eq. 
455. quoting Corpng Juris. 

NC—North Carolina Mortg. Corpo¬ 
ration V. Morgan, 182 S.E. 460, 451, 
208 N.C. 743, citing Corpus Juris— 
Warren v. Littleton Orange Crush 
Bottling Co.. 168 S E. 226, 204 N. 
C. 288—Raleigh Banking & Trust 
Co. V. Safety Transit Lines, 153 S. 
E. 168, 198 N.C 676. 

Pa.—Midwest Commercial Credit Co 
V. Woloszyn. 11 Pa.Dist. & Co. 494, 
15 West. 246. 

14 C J. p 334 note 47—14a C.J. p 597 
note 50. 

Kowever, it has been said that 
“whatever may have been the law 
in the past as to the necessity of af¬ 
fixing the official and recognized seal 
of private . corporations to 

their obligations, the extemt of pres¬ 
ent day commercial operations de¬ 
mands that such be done, so that no 
doubts may thereafter arise as to 
their character as scaled instru¬ 
ments."—Swaney v. Georges Tp 
Road Dlst.. 164 A. 336, 838. 309 Pa. 
386. 

Buis in sanity 

If seals were necessary a court of 
equity would compel the parties to 
affix them rather than declare an 
otherwise perfect contract void.— 
Missouri River, etc., R. Co. v. Miami 
County, 12 Kan. 482. 

Necessity of: 

Possession of seal by corporation, 
its form and adoption, see supra 
I 176. 


Seal to validity of acts of corpora¬ 
tion generally see supra { 964. 
Use of seal on conveyances by cor¬ 
poration see supra 8 1100. 

12. Fla.—Balias v. Lake Weir Light 
& Water Co. 130 So. 421, 100 Fla. 
913. 

14a CM. p 599 note 5L 
Irregularities in seal 

The fact that the corporate seal 
did not exactly tally with the corpo¬ 
rate name did not invalidate an 
agreement so sealed by the corpora¬ 
tion.—Chicago Title, etc , Co. v. Kem- 
ler Lumber Co., 151 Ill.App. 579. 

13. Fla. —Grand Lodge, Knights of 
Pythias of Florida v. State Bank 
of Florida, 84 So. 628, 79 P'la. 471. 

14. Cal —Commercial Security Co 
V. Modesto Drug Co., 184 P. 964, 
43 Cal.App. 162. 

Del —I’eylon-Du Pont Securities Co 
V. Vesper Oil & Gas Co., 131 A. 
566, 3 W.W.Harr. 124 
Pa.—Midwest Commercial Credit Co. 
V. Woloszyn, 11 Pa.Dist. & Co. 494, 
16 West. 246. 

14 C.J. p 334 note 46—14a C J. p 599 
notes 52 64. 

1& U.S.—Columbia Bank v. Patter¬ 
son, D.C., 7 Grant h 299, 3 L Ed 
351. 

14a C J. p 599 note 55. p 601 note 69. 

16. Del.—Peyton-Du Pont Secun- 
tios Co. V. Vesper Oil & Gas Co., 
131 A. 566, 3 W.W.Harr. 124. 

N.C.—Raleigh Banking & Trust Co 
V. Safety Transit Lines, 153 S.E. 
158, 198 N.C. 675—Mershon & Co. 
V. Morris. 61 S.E. 647, 148 N.C. 48. 
Never generally adopted 

The rule requiring corporate con¬ 
tracts to be under the corporate seal 
“has never been the general rule in 
this country.”—Grand Lodge, Knights 
of Pythias of Florida v. State Bank 
of Florida, 84 So. 528, 632, 79 Fla. 
471. 

17. Fla.—Grand Lodge, Knights of 
Pythias of Florida v. State Bank 
of Florida, supra. 

14a C.J. p 601 note 72. 
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Oontract to convey realty 

A contract to convey realty is an 
“instrument affecting real estate" 
within the meaning of a statute re¬ 
quiring that every “instrument af¬ 
fecting real estate" executed by a 
corporation must bear the corporate 
seal.—Downing v. Young Men's 
Christian Ass'n of University of Ok¬ 
lahoma. 61 P.2d 859, 178 Okl 292. 

A Btatnta abolishing ths nse of all 
but corporate sesls does not mean 
that the corporation must use its 
seal on all of Its contracts, but mere¬ 
ly leaves the law as to the case of 
corporate seals W'here It was before 
the enactment of the statute, the 
seal being required in some instanc¬ 
es and not in others —Cameron v. 
Trueheart, Tex Clv.App.. 165 S.W. 58 
—14a C J. p 601 note 76 
Statute held inapplicable 
An acceptance of a lease by a cor¬ 
poration IS not a “conveyance;" 
hence a statute requiring corporate 
conveyances to have the corporate 
seal affixed has no application.— 
Raleigh Bunking & Trust Co. v. Safe¬ 
ly Transit Lines, 153 S.E. 158. 198 
N.C. 675. 

18. Conn.—New' Haven Sav. Bank v. 
Davis, 8 Conn. 191. 

14a C.J. p 601 note 73. 

19. Gkl.—Downing v. Young Men's 
Christian Ass'n of University of 
Oklahoma. 61 P.2d 859, 178 Okl. 
292. 

14a C.J. p 601 note 74. 

Failnxc to have seal 

The fact that the corporation does 
not have a seal and hence cannot at¬ 
tach or Impress a seal to the con¬ 
tract does not, in the absence of a 
statute to the contrary, validate a 
contract which is declared by statute 
to be void if not under seal.—Down¬ 
ing V. Young Men’s Christian Ass’n 
of University of Oklahoma, supra 

20. N.C.—Roberts v. P. A. Demlng 
Woodworking Co.. 16 S.E. 416, 111 
N.C. -^32. 

14a C.J. p 601 note 76. 
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poration shall have power to make and use a com¬ 
mon seal is merely permissive, and does not invali¬ 
date a corporate contract not sealed with a common 
seal.2i 

It is, of course, competent for the parties to stip¬ 
ulate that the contract be executed under the corpo¬ 
rate seal, but such a requirement may be waived.^^ 

b. Authority to Affix 

The corporate aeal muat be attached by or under 
the direction of an officer having authority to do eo, 
but a rebuttable presumption of such authority arises 
from the existence of the Instrument purporting to be 
duly signed and sealed. 

The corporate seal must be attached by or under 
the direction of an officer having authority from the 
corporation to do so, but the authority will be pre¬ 
sumed from the existence of the instrument pur¬ 
porting to be duly executed and sealed,23 although it 
has also been held that some evidence is necessary 
that the seal was affixed by a proper official in the 
line of his authority before it is accepted as evi¬ 
dence of the assent and act of the corporation.24 
The presumption of authority may be rebutted by 
evidence showing that the seal was affixed by some 
one not authorized for that purpose,25 or by evi¬ 
dence affirmatively showing that the officer who af¬ 
fixed the seal, although the proper one to do so in 
general, did not have authority to do so in the par¬ 
ticular instance,23 or by evidence showing that the 
officers of the corporation who signed the deed and 
had the custody of the corporate seal did not know 


how the seal had become attached,*^ the burden in 
such case then being upon the party seeking to en¬ 
force the provisions of the deed to show the cir¬ 
cumstances under which the seal was affixed and 
that it was rightfully and properly done.2* 

It is not necessary that the attachment of the 
seal should be the physical act of the officer having 
authority, but it may be done by some one else un¬ 
der his direction.23 

c. Effect 

If it is shown that the Instrument was signed by a 
proper officer or duly authorized agent, the corporate 
seal is prims facie evidence of the corporation's assent 
to the execution of the Instrument. A corporate contract 
is not necessarily a specialty because It bears the cor¬ 
porate seal. 

The seal of a corporation, if duly authenticated, 
is prima facie evidence of the corporation's assent 
to the execution of the instrument, provided it is 
shown that the deed was signed by its proper officer 
or by a duly authorized agent,20 even though the 
name of the corporation docs not appear in the sig¬ 
nature to the document;®^ but where the instru¬ 
ment recites a seal and none is affixed, the instru¬ 
ment is incomplete and there is no presumption of 
corporate assent .22 

A corporation may always so contract under its 
corporate seal as to make the instrument a special¬ 
ty ;23 but since a corporate seal is equally appropri¬ 
ate as a means of evidencing the corporation's as¬ 
sent to be bound by a simple contract or by a spe- 


fll. N.J.—Feder v. Forest Hill 

Apartments, 136 A. 297, 100 K.J. 
Eq. 405. 

aa. Ga.—E. Frederics. Inc, v. Fel¬ 
ton Beauty Supply Co., App., 198 S. 
E. 324. 

aa. N.J.—Feder v. Forest Hill 
Apartments, 136 A. 297, 100 N.J.Eq, 
455. 

Pa.—Crozer Theological Seminary v. 

Johnson, 7 I’a.l)ist. & Co. 795. 
Tenn.—Cockrum Lumber Co. v. 
Sterchl, 9 S.W.2d 704, 157 Tenn. 
440—Levering & Carncross v. May¬ 
or, 7 Humph. 653. 

14a C.J. p 601 notes 77, 78. 

Authority of particular agents or 
officers as to corporate scai see su¬ 
pra S 1037. 

Presumption as to authority gener¬ 
ally of officers or agents from use 
of seal see supra S 1026. 
aa. Me.—Morrison v. Wilder Gas 
Co., 40 A. 642. 91 Me 492, 64 Am. 
S.R. 257. 

aSii Tenn.—Cockrum Lumber Co. v. 
Sterchi. 9 S.W.2d 704, 157 Tenn. 
440. 

14a C.J. p 601 note 80. 

ae. U.S.—West Penn Chemical & 


Mfg. Co. V. Prentice, Pa., 236 F. 
891, 150 C.C.A. 163. 

a7. U.S.—Koehler v. Black River 
Falls Iron Co., Wis., 2 Black 715, 
17 L.Ed. 339. 

as. U.S.—Koehler v. Black River 
Falls Iron Co., supra 

aa. N.Y —Uvalde Asphalt Pav. Co. 
V. New York, 91 N.Y.S. 131, 99 
App.Dlv. 327. 

14a C.J. p 602 note 85. 

30. U.S.—California tracking Corpo¬ 
ration V. Sun-Maid Raisin Growers 
of California, C.C.A.Cal., 81 F.2d 
674, reversing, D.C., 7 F.Supp. 497, 
certiorari denb'd Sun-Maid Raisin 
Growers of California v. California 
Packing Corporation, 66 S.Ct. 833, 
298 U.S. 668, 80 L.Ed 1391—4Jcn- 
eral Petroleum Corporation of Cal¬ 
ifornia V. Seaboard Terminals Cor¬ 
poration, D.C.Md., 19 FSupp. 882. 

Ala.—Sovereign Camp, W. O. W., v. 
Burrell. 85 So. 762, 202 Ala. 210. 

Cal.—Commercial Security Co. v. 
Modesto Drug Co., 184 P. 964, 43 
Cal.App. 162. 

Fla.—Balias v. Lake Weir Light & 
Water Co., 130 So. 421, 100 Fla. 
913. 


Iowa.—Homesteaders’ Life Ass’n \ 
Salinger. 235 N.W. 486, 212 Io^»h 
251, followed in New York Life 
Ins. Co. V. Salinger, Iowa, 236 N. 
W. 492. 

N.Y.—Grand Allen Holding Corpora¬ 
tion V. M. & S. Circuit, 268 N.Y.S. 
19, 236 App.Div. 2, affirmed 185 N 
B. 718, 261 NY. 516. 

N.C.—Raleigh Banking & Trust Co 
j V. Safety Transit l.iines, 163 S.E 
! 158, 198 N.C. 675—Edwards v 

Snow Hill Supply Co.. 63 S.E. 740. 
150 N.C. 173. 

Tenn.—Cockrum Lumber Co. v. Ster- 
ehi, 9 S.W.2d 704. 1.57 Tenn. 440— 
Levering & Carncross v. Mayor, 7 
Humph. 553. 

14a C.J. p 602 note 87. 

Authenticity of corporate seal see su¬ 
pra S 175. 

31. Fla.—Balias v. Lake Weir Light 
& Water Co.. 130 So. 421. 100 Fla. 
913. 

14a C.J. p 602 note 88. 

32. Pa.—Hamborsky v. Magyar 
Presbyterian Church, 78 Pa.Super. 
519, 624. 

33L Pa.—Land Title Bank & Trust 
Co. V. Freas, 6 A.2d 166. 834 Pa. 
26 . 
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cialty,34 a corporate contract is not necessarily a 
specialty because it bears the corporate scal,^^ and 
in determining whether a corporate instrument shall 
be regarded as sealed or unsealed, regard is to be 
had to the form and character of the paper and the 
purpose of its execution.36 Thus the mere fact that 
a corporate seal appears on the instrument other 
than in the usual place of the private seal will not 
make it a specialty, in the absence, at least, of a re¬ 
cital of affixing the seal or of extrinsic evidence 
showing an intention to have it serve the function of 
a genera! scal.37 It has also been held that, even 
though the seal appears on the instrument, it must 
further appear on the face of the contract that it was 
intended to be executed as a specialty, or that there 
must be at least a reference to the seal in the body of 
the instrument.38 

So, a corporation’s acceptance, under seal, of a 
proposition made by the other party, not under seal, 
docs not convert the contract into a sealed con- 
tract.39 The use of a seal where none is required 
docs not invalidate an instrument, but its use is 
mere surplusage and harmless.^® 

Consideration. Where the use of the corporate 
seal is such as to render the instrument a specialty, 
the seal, as in the case of contracts of natural per¬ 
sons, imports a consideration.^^ 


Contract to pay money. In the case of contracts 
to pay money it has been held, in the absence of 
fraud or anything on the face of the instrument 
showing a contrary intention, that, where a corpo¬ 
ration executes a written promise to pay money by 
affixing to the signature of the maker its corporate 
seal, it is evidence of a purpose to make a sealed 

instrument.^2 

The use of a seal by a corporation on an instru¬ 
ment otherwise negotiable does not render it non- 
negotiable,*3 although there are early decisions to 
the contrary.^^ 

Ultra vires. The general rule of law that a seal¬ 
ed instrument imports a consideration has no bear¬ 
ing whatever on the question whether a particular 
contract is intra or ultra vires.^5 

§ 1140. Usage or Custom 

A corporation may by uaage and custom render Itself 
liable on a contract executed in an unauthorized manner. 

A corporation may, by a course of practice, ren¬ 
der itself liable on instruments executed in a mode 
different from that in which it is authorized to act 
or contract by its act of incorporation.^® A custom 
or practice of a corporation cannot be set up in its 
favor to vary the terms of an express contract into 
which it has entered,although a custom may be 


34. N.Y.—Clark v. Benton Farmers' 
Woolen Mfp:. Co., 15 Wend 256 

S.C—Central Nat. Bank v. Charlotte, 
etc.. R. Co.. 6 S.C. 156. 22 Am.R. 
12 . 

35. Md.—Smith v. Woman’s Medical 
Collepe. 72 A. 1107. 110 Md 441. 

N.Y.-—Weeks v. Esler, 38 N.E 377. 
143 N.Y 374. affirmlnp 23 N.Y.S. 
64. 68 Hun 518. 

14a C.J. p 602 note 93. 

Position and tims of afllning 

The mere impression of a seal in¬ 
dependently of the time it was af¬ 
fixed and its position on the paper 
does not of itself determine the char¬ 
acter of the instrument—Brown v. 
Commercial F. Ins. Co., 21 App.,D.C., 
325. 

36. D.C.—Brown v. Commercial P. 
Ins. Co., supra. 

"It is a question of fact in the spe¬ 
cific case whether a corporation has 
employed its corporate seal as a 
general seal or whether it has adopt¬ 
ed any other permissible form of seal 
as convenient for the particular oc¬ 
casion."—General Petroleum Corpo¬ 
ration of California v. Seaboard Ter¬ 
minals Corporation. D.C.Md., 19 F. 
Supp. 882, 884. 

37. U.S.—General Petroleum Corpo¬ 
ration of California v. Seaboard 
Terminals Corporation, supra. 


38. Md.—Smith v. Woman’s Medical 
College, 72 A. 1107, 110 Md 441. 

38. Tenn—Levering v. Memphis, 7 
Humphr. 553. 

46. U.S.—Columbia Bank v. Patter¬ 
son. 7 Cranch D.C., 299, 3 L.Ed. 361. 
Miss.—Deberry v. Holly Springs, 35 
Miss. 386. 

R I.—Mackay v. St. Mary’s Church, 
23 A. 108, 16 R.I. 121, 2 Am.S R 
881. 

41. Pa.—Land Title Bank & Trust 
Co. V. Freas, 5 A.2d 165, 334 Pa 
26. 

42. Fla.—Grand Lodge, Knights of 
Pythias of Florida, v. State Bank 
of Florida, 84 So. 528, 79 Fla. 471 

Bffect as to indlvidnal signors 

An Instrument signed by the cor¬ 
poration and sealed with the corpo¬ 
rate seal will not necessarily operate 
as a sealed instrument as to individ¬ 
uals who also signed the instrument 
and are liable thereon.—Somers v. 
Florida Pebble Phosphate Co., 39 So 
61, 50 Fla. 276—14a C.J. p 603 note 
97. 

43. Fla.—Grand Lodge, Knights of 
Pythias of Florida v. State Bank 
of Florida, 84 So. 528, 79 Fla. 471 
—^Williams v. Peninsular Grocery 
Co., 75 So. 517, 73 Fla. 937. 

14a C.J. p 603 note 98. 
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44. N.Y.—Clark v. Farmers’ Wool¬ 
en Mfg. Co.. 15 Wend. 256. 

14a C.J. p 603 note 99 

45. U.S.—Sturtevants v. Alton, C.C. 
Ill., 23 FCas.No.13.580, 8 McLean 
393. 

Mass.—Royal Bank v. Grand Junc¬ 
tion R., etc., Co., 100 Mass. 444, 97 
AmD. 116. 

14a C.J. p 603 note 2. 

46. Wash—McKinley v. Mineral 
Hill Cons. Min. Co. 89 P. 495, 46 
Wash. 162 

14a C.J p 603 note 3. 

Boparats assent of direotors to 
agents' acts 

(1) If the directors adopt the prac¬ 
tice of giving separate assent to the 
execution of contracts in their name 
by their agents, such assent will be 
of the same force as if done by vote 
at a regular meeting of the board, 
even’ though, as a general rule, they 
can exercise their powers only when 
sitting as a board.—Middlebury Bank 
V. Rutland, etc., R. Co., 30 Vt 169. 

(2) Necessity of board meeting sec 
supra i 745. 

47. U.S.—Partridge v. Life Ins. Co.. 
C.C.Mo., 18 F.Cas.No.10.786, 1 Dill. 
139, affirmed 15 Wall. 573. 21 L.Ed. 
229. 

N.H .—New Hampshire Mut. F. Ins. 
Co. V. Rand, 24 N.H. 428. 
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set up to show a waiver by the corporation of a con¬ 
dition in a contract.*® The usage of the corpora¬ 
tion in executing similar contracts is material evi¬ 
dence upon the question of whether a particular 
contract has been executed by the officers with the 
formality necessary to bind the corporation.*® 

§ 1141. Ratification 

A corporation may validate by ratification an Intra 
virea contract which hae been defectively executed either 
by Itself or Its agent. 

A corporation may, by subsequent ratification, 
render valid any act or i)romise within its powers 
that has been defectively executed either by itself 
or its agent.®® Such ratification will not, however, 
be allowed to operate to the prejudice of the vested 
rights of others,nor can a contract which is ab¬ 
solutely void by rea^son of statute be validated by 
ratification, even though the statute invalidating the 
contract is subsequently repealed.®® Ratification 
does not involve a repetition of such formalities as 
were required and observed in the original execu¬ 
tion of the document.®® Thus ratification of the 
terms of a contract may be evidenced by the corpo¬ 
ration’s proceeding to act®* or to accept benefits®® 
thereunder, or by its approval of the minutes of a 
corporate meeting at which a defective resolution 
approving the contract was passed.®® Ratification 
by a corporation, however, cannot be inferred frqm 
its officer’s mere knowledge of the transaction, in 


the face of other evidence indicating his express 
refusal to assent.®^ 

§ 1142. Estoppel 

Each party to a oorporata contract may ba aatoppad 
to aet up that tha corporation naglectad to observe some 
regulation that It should have observed before entering 
into the traneaotion. 

Where an act done is within the corporate pow¬ 
ers, and both parties to the transaction have pro¬ 
ceeded as if all preliminary formalities had been 
complied with, and rights have attached, each par¬ 
ty is estopped to set up, with a view of defeating 
the rights of the other, that the corporation neglect¬ 
ed to observe some regulation that it should have 
observed before entering into the transaction.®* 
So, in general, a person dealing with one who is a 
proper officer to execute a corporate contract is en¬ 
titled to assume that such officer is acting regularly, 
and that all formalities of acts of the corporation or 
its officers relating to the internal management of 
its affairs on which the right to execute the con¬ 
tract is conditioned have been performed, and the 
rights of such person will not be affected because 
they have not been performed.®® A corporation 
will not be allowed to defend against an action on 
its contract on the ground that the provisions of its 
charter or a governing statute were not complied 
with, if it has received the consideration from the 
^ other party,®® particularly where the act was with 
the. knowledge and consent of all its stockholders.®^ 


Varying express contract by custom 
generally see the C.J.S. title Cus¬ 
toms and Usages 9 30, also 17 C.J. 
p 608 note 46-p 51Q note 91. 

4a U S.—Tennant v. Travelers* Ins. 
Co., C.C.Cal., 31 F. 322. 

49. Me.—Warren v. Ocean Ins. Co., 
16 Me. 439. 33 Am.D. 674. 

14u C.J. P 603 note 8. 

5a U.S.—Bradford v. Graham, C.C 
A.Va., 287 F. 686. 

14a C..I. p 603 note 9. 

Hatilication of: 

Ultra vires acts generally see su¬ 
pra 9 971. 

Unauthorized acts of officers and 
agents generally see supra 99 
1014-1023. 

, AdmissihUity of •vldono# of ratlfloa- 
tloa 

Eh^idcnce of ratification is admissi¬ 
ble under an allegation of the corpo¬ 
ration’s authority to execute the doc¬ 
ument.—Seal v. Pudget Sound Loan, 
etc., Co., 32 P. 214, 6 Wash. 422—14a 
C.J. p 604 note 18. 

6X. N.C.—Duke v. Markham, 10 S.E. 

1017, 105 N.C. 131, 18 Am.S.R. 889. 
14a C.J. p 603 note 10. 


58. N.C.—Spence v!-Wilmington Cot¬ 
ton Mills, 20 S.E 372, 115 N.C. 210. 

14a C.J; p^603 note* 11. 

63. 111.—Wood v. Whelen, 93 Ill. 

153. 

14a C.J. p 604 note 13. 

54. N.T.—Whltf 9 rd v. Laldlor, 94 
N.Y. 145.' 46 AmR. l3l, r^sverslng 
25 Hun 136. 

Wa.sh.—Seal v. Pudget Sound Loan, 
etc.. Co.. 32 P. 214. 6 Wash. 422. < 

14a C.J. p 604 note 14. 

56. Ala.—Taylor v. West Alabamja 
Agricultural, etc., Assoc., 68 Aik. 
229. 

14a C.J. p 604 note 16. 

66. Conn.—Howard Ins. Ca v.. Hope 
Mut. Ins. Co., 22 Conn. 394. 

14a C J. p 604 note 16. 

67. N.Y.—liohm v. Loewer’a Gam- 
brinun Brewery Co., 9 N.Y.3. 614, 
16 Daly 80. 

14a C.J. p 604 note 17. I 

58. Okl.—McCray v. Sapulpa Petro¬ 
leum Co., 226 P. 875, 102 Okl. 108. 

14a C.J. p 604 note 20. 

Estoppel to assert: > 

' Invalidity of mortgages and trust 
deeds in general see infra 9 1186. 
Ultra vires acts of corporation .gen¬ 
erally see supra I 977. 

714 


59. U.S.—^Louisville, etc., R. Co. v. 
Louisville Trust Co., Ky., 19 S.Ct. 
817. 174 U.S. 552, 43 L.Ed. 1081. 

14a C.J. p 604 note 21. 

00. U.S.—Zabriskie v. Cleveland, C. 
A C. R Co., Ohio, 23 How. 381, 16 
L.Ed. 488. 

14a C.J. p 604 note 24. 

Xnoidental agreement 

Where the benefit received by a 
corporation is under a contract which 
has been fully performed by the cor¬ 
poration, It is not estopped thereby 
from asserting the Inyalldity of an¬ 
other agreement incidental thereto.— 
Joslyn V. Dow, 19 Hun., N.Y., 494. 

81. U.S.—Union L. & T. Co. v. 
Southern California Motor Road 
Co., C.C.Cal., 51 F. 840, modified on 
otl^er grounds 64 F. 450, 12 C.C.A. 
.215.. 

Pa.—Manhattan Hardware Co. v. Ro¬ 
land, 18 A. 429, 128 Pa. 119—Man¬ 
hattan Hardware Co. v. Phalen, 18 
A. 428, 128 Pa. 110. 

14a‘ C.J. p 605 note 25. 

Estoppel of stockholders to sue or 
defend on behalf of corporation by 
estoppel of corporation see supra § 
869. 
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A corporation’s successor, which receives the bene¬ 
fit of its contract, is estopped from denying its lia¬ 
bility thereon.62 

The corporation is not, however, estopped to set 
up the invalidity of the contract as against one who 
dealt with its agent with knowledge that the neces¬ 
sary formalities and conditions had not been per¬ 
formed, or as against one who is charged with 
knowledge that the contract was not in conformity 
with requirements of the statute, charter, or by¬ 
laws,®^ or where the corporation has not benefited 
from the contract and the other party has not been 
damaged.®® 

§ 1143. Construction in General 

If tht contract la within the corporate powere, Ite 
conatructlon la governed by the general rulee which 
govern all contracts. 

If the contract is within the scope of the corpora¬ 


tion’s authority, its construction is governed by the 
same general rules as govern all contracts.®® Gen¬ 
eral words used in a contract by a corporation are 
construed, if possible, so as to uphold the contract 
as against a claim that it is ultra vires,®*^ although 
it is a proper inquiry whether the natural construc¬ 
tion of language shows a corporate contract to be 
ultra vires.®® One who contracts with a corpora¬ 
tion knowing of a regulation, practice, or interpre¬ 
tation of the corporation restricting such contract is 
bound thereby, and the corporation will not be lia¬ 
ble for breach of contract because of its compliance 
with the contract in accordance therewith.®® This 
is so, as well, in the case of a corporate usage which 
has existed uniformly for a sufficient length of 
time to raise a presumption that the contract was 
made with reference to it, unless the attending cir¬ 
cumstances or other facts overcome such presump¬ 
tion.'^® 


6. Bokkowing and Loaning Money 


§ 1144. Borrowing Money 

a. In general 

b. Misapplication of funds and securities 

a. In General 

In the absence of express authorization or an express 
prohibition, a corporation has implied power to borrow 


money where necessary for the purposes of the corpora¬ 
tion. In the absence of a contrary restriction, a corpo¬ 
ration may borrow on the same terms as an individual. 

Of course, where such power is expressly con¬ 
ferred by the provisions of the corporation’s char¬ 
ter or by the organic law, a corporation has power 
to borrow money.Also, in the absence of an ex- 


02. N.J.—Metropolitan Tel., etc., Co. 
V. Domestic Tel., etc., Co., 14 A 
907, 44 N.J.Eq. 568. 

63. N J.—Hackensack Water Co. v. 
DeKay, 36 N.J.Eq. 648. 

I4a C.J. p 604 note 22. 

64. Pa.—Hanover Nat. Bank's Ap¬ 
peal. 28 A. 1077, 161 Pa. 157 —In 
re Millward-Cliff Cracker Co., 28 A. 
1072, 161 Pa. 167. 

14a C.J. p 604 note 23. 

66. Okl.—Downing v. Young Men's 
Christian Ass’n of University of 
Oklahoma. 61 P.2d 869, 178 Okl. 
292. 

66 . Mass.—Watuppa Reservoir Co. 

V. Mackenzie, 132 Mass. 71. 

14a C.J. p 606 note 29. 

General rules of construction of con¬ 
tracts see Contracts SS 294-327. 
Xffsotnatiag latent of partiss 
U.S.—Combined Securities Corpora¬ 
tion V. A. Schrader's Son, C.C.A.N. 
T., 99 F.2d 804. 

Oonstruotlon of two ooatraoto a* ono 

(1) Two contracts, the second mod¬ 
ifying the first, both executed In the 
same way and by the same author¬ 
ity. are to be construed as one agree¬ 
ment.—Reiser Co. v. Baltimore Ra¬ 
dio Show, 181 A. 466, 169 Md. 806. 

(2) Where two corporations are in¬ 
terrelated, both as to individuals and 


interests, all of the circumstances 
surrounding the execution by each of 
separate contracts with the same 
person and relating to the same mat¬ 
ter are to he considered in determin¬ 
ing whether the two instruments are 
to be construed as one contract — 
Wilson V. Viking Corporation, Pa. 
Super., 3 A.2d 180. 

Inoomplets speoiftoatioas 

A binding contract is formed by a 
corporation's vote to accept and its 
acceptance of an offer to enter into 
a building construction contract, even 
though complete plans and speciflea- 
tions have not been prepared.—Bell 
V. Fred T. Ley & Co.. 179 N.E. 294, 
278 Mass. 60. 

Ths doetrias of praotioal ooastrao- 
tioa of contracts, whereby the inten¬ 
tion of the parties is determined 
from their subsequent acts under the 
contract, is not applicable "to cor¬ 
porate acts done in the execution of 
a contract made before the individ¬ 
uals directing the action were in the 
control of the corporate afTalrs."— 
Boston & M. R. R. v. Peterborough 
R. R., 166 A. 276, 278, 86 N.H. 217. 
Agremasat to porfozm ohartor daties 

An agreement by a corporation to 
perform the duties imposed on it by 
its charter does not impose any new 
obligation.—Commonwealth v. Bos¬ 
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ton, etc.. Mill Corp., 8 Allen, Mass., 
296. 

Bxtoasioa of ooatraot by exteasioa 
of ohartor 

A contract made to run during the 
corporate life of one of the contract¬ 
ing parties Is not extended by the 
extension of the charter of that par¬ 
ty. in the absence of a provision to 
that effect in the contract.—^Pull¬ 
man's Palace Car Co. v. Central 
Transp. Co., Pa.. 18 S.Ct. 808. 171 U. 
S. 138, 43 L.Ed. 108, reversing 76 F. 
401, 22 C.CA. 246. 

67. N.J.—Morris, etc., R. Co. v. Sus¬ 
sex R. Co.. 20 N.J.Eq. 642. 

14a C.J. p 605 note 31. 

68. Mass.—Watuppa Reservoir Co. 
V. Mackenzie, 132 Mass. 71. 

69. Mo.—Martindale v. Kansas City, 
etc., R. Co.. 60 Mo. 608—South¬ 
western Freight, etc., Press Co. v. 
Stanard, 44 Mo. 71, 100 Am.D. 256 
—^Wann v. Western Union Tel. Co., 
37 Mo. 472, 90 Am.D. 395—Whit¬ 
more v. Coates. 14 Mo. 9. 

70. Mo.—^Martindale v. Kansas City, 
etc., R. Co.. 60 Mo. 608. 

71. Fla.—Grand Lodge, Knights of 
Pythias of Florida v. State Bank 
of Florida. 84 So. 628, 79 Fla. 471. 

14a C.J. p 606 note 48. 
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press prohibition in its charter or the governing 
law, a corporation has, as an incident to its general 
powers, the power to borrow money for the pur¬ 
poses of the corporation, whenever the nature of its 
business renders it proper or expedient that it 
should do so,*^2 and the power to borrow money may 
be implied from other powers expressly granted the 

corporation.'^ 8 

Although authority to raise money by borrowing 
does not imply the use of another and different 
method of raising it, however well adapted to the 
end it may be,^^ where a corporation has power to 
borrow money it has power also to do what is rea¬ 
sonably necessary to execute its power.^s Accord- 
ingly, the corporation may give evidences of indebt¬ 
edness,^® it may give security for the loan,'^'^ and, 
impliedly, it is not restricted to the direct negoti¬ 


ation of its own paper and security, but may bor¬ 
row the property or the credit of others and em¬ 
ploy it in raising money.*^* 

Formal sanction. Ordinarily the borrowing of 
money for corporate needs does not require the ac¬ 
tion of the corporation’s stockholders,*^® and in the 
absence of a statutory requirement, it is not neces¬ 
sary that formal action or a record thereof be 
shown.*® Where, however, a statute requires the 
previous sanction of the corporation by resolution 
given in a general meeting, the corporsttion’s bor¬ 
rowing power cannot be exercised without such pri¬ 
or sanction.*! 

Purpose of exercise of poTver. It is ordinarily a 
proper exercise of its powers for a corporation to 
borrow where necessary to carry on its business.*2 


Loans and advances by officers see 
supra fi 799. 

Loans by stockholders see supra fi 
483. 

72- U.S.—A. Leschen & Sons Rope 
Co. V. Brown, C.C.A.W.Va.. 71 F. 
2d 745. 

Ky.—Provident Stores* Receiver v. 
Tanner, 10 S.W.2d 1077. 226 Ky. 
364. 

La.—Caldwell Bros. v. Board of 
Sup'rs of Louisiana State Universi¬ 
ty and Agricultural and Mechani¬ 
cal CollefiTC. 147 So. 6. 176 La. 825. 
14a C.J. p 605 note 37. 

"Xnhsrent rlflrht*’ 

“All corporations have the Inher¬ 
ent rigrht to borrow money.**—Inter- 
mountain Buildinf; & Loan Ass'n v. 
Oallegos, C.CA.Arlz., 78 P.2d 972. 
980, certiorari denied 56 S.Ct. 172, 296 

U. S. 639, 80 L.Ed. 454. 

Power implied to partioolar oompa- 
ales 

(1) Automobiles sales company.— 
Stephens v. Brackin, 134 So. 326, 16 
La.App. 272. 

(2) Industrial corporations.—Alley 

V. Butte & Western Mininer Co., 251 
P. 617, 77 Mont. 477. 

(3) ManufacturinK corporations.— 
Burt V. Rattle, 31 Ohio St. 116. 

(4) Other examples see I4a C.J. 
p 605 note 37 |a]-Lf]. 

Oontraot to loan 

Where stockholders contract with 
defendant to loan money to corpora¬ 
tion, the payment of money to cor¬ 
poration constituted a confirmation i 
by corporation of agreement. Where 
defendant has done all required by 
contract, the corporation cannot sue 
him for breach of contract.—Macken¬ 
zie v. Schorr, 133 A. 821, 151 Md. 1. 

73. Power to borrow implied from 
power 

(1) To mortgage. 

U.S.—Intermountain Building St Loan 


As.vi'n V. Gallegos, C.C.A.Ariz., 78 
F.2d 972, certiorari denied 56 S.Ct 
172, 296 U.S. 639. 80 L.Ed. 454. 

Pa.—Oloninger v. TMttsburgh, etc., R 
Co, 21 A. 211, 139 Pa. 13. 

(2) To issue bonds secured by 
mortgage.—Brown v. Citizens’ Ice, 
etc., Co„ 66 A. 181, 72 N.J.Eq. 437— 
14a C.J. p 606 note 39. 

(3) To Incur debts. 

Ill.—Alton Mfg. Co. V. Garrett Bibli¬ 
cal Inst., 90 NE. 704, 243 Ill. 298. 
N.J.—Fifth Ward Sav. Bank v. Jer¬ 
sey City First Nat. Bank, 7 A. 318, 
48 N.J.Law 613—Lucas v. Pitney, 
27 N.J.Law 221. 

14a C.J. p 606 note 40. 

(4) To purchase, sell, or lease 
property.—Intermountain Building St 
Loan Ass’n v. Gallegos, C.C A Ariz., 
78 F.2d 972, certiorari denied 56 S 
Ct. 172, 296 U.S. 639, 80 L.Ed. 464 
—14a C.J. p 606 note 41. 

(5) To make advances.—National 
Park Bank v. Qerman-American Mut. 
Warehouse, etc., Co., 53 N Y.Super. 
367, reversed on other grounds 22 N. 
E. 567, 116 N.T. 281, 5 L.R.A. 673. 

74. N.Y.—Kent v. Quicksilver Min. 

Co.. 78 N.Y. 159. 

14a C.J. p 607 note 45. 

76. Ky.—Provident Stores’ Receiver 
V. Tanner, 10 S.W.2d 1077, 226 Ky. 
364. 

76b Fla.—Grand Lodge, Knights of 
Pythias of Florida v. State Bank 
of Florida, 84 So. 628, 79 Fla. 471. 
La.—Stephens v. Brackin, 134 So. 326, 
16 La.App. 272. 

77. U.S.—Intermountain Building St 
Loan Ass’n v. Gallegos, C.C.A.Ariz., 
78 F.2d 972, certiorari denied 56 S. 
Ct. 172, 296 U.S. 639, 80 L.Ed. 454. 

Ill.—^West Suburban Mortgage Co. v. 
George C. Peterson Co., 275 Ill. 
App. 487. 

Ohio.-—Burt v. Rattle, 81 Ohio St. 
116. 
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7A N.J.—Lucas v. Pitney, 27 N.J. 
Law 221. 

N.Y.—Holbrook v. Basset. 18 N.Y 
Super. 147—Furnlss v. Gilchrist. 3 
N.Y.Super. 63. 

14a C.J. p 607 note 46. 

Credit of stookholdem 

Corporation which may borrow 
money may employ individual cred¬ 
it of its stockholders with their con¬ 
sent, although where contract to lend 
money to corporation is made with 
stockholders who furnished consider¬ 
ation, it is a contract with them in¬ 
dividually, for breach of which they 
are entitled to sue.—Kelly v. Fahr- 
ney. Ark., 97 F. 176, 38 C.C.A. 103. 
Stock 

Corporation, having power to bor¬ 
row money, could borrow plaintifT's 
stock in another corporation to use 
as collateral.—I»rovident Stores’ Re¬ 
ceiver V. Tanner, 10 S.W.2d 1077, 226 
Ky. 364. 

79. Mich.—Turney v. Combination 
Brick Co., 151 N.W. 690, 184 Mich 
439. 

Authority of officers and agents to 
borrow money see supra fi 1059. 

80. Wis.—Burke v. Sidra Bay Co., 
92 N.W. 668, 116 Wis. 137. 

81. Ill.—Illinois Conference E. A. N. 
A. V. Plagge, 53 N.B. 76, 177 Ill. 
431, 69 Am.S.R. 262, affirming 76 
Ill.App. 468. 

14a C.J. p 608 note 66. 

88 . Ohio.—Ulmer v. Portage Con¬ 
struction & Finance Co., 26 Ohio 
N.P.,N.S., 267. 

14a C.J. p 608 note 75. 

Purposes held proper 

(1) To enable corporation to pay 
its own debts.—Stambaugh v. Refu¬ 
gio Syndicate, D.C.N.Y., 196 F. 143. 

(2) To purchase claims against It¬ 
self. 

U.S.—Stambaugh v. Refugio Syndi¬ 
cate, supra. 
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It is not limited strictly to cases of necessity,** nor 
to cases where the corporation has no other funds 
on hand which it might use for the same purpose, 
since the purpose of the use of such other funds is 
within the discretion of the directors.*^ On the 
other hand, a corporation has no power to borrow 
for a purpose which is foreign to the objects for 
which it is created,** and if a corporation engages 
in a business not authorized by its charter, and bor¬ 
rows money in the transaction of such business, the 
borrowing is ultra vires.*® Likewise, a corporation 
has no implied power to borrow money to provide 
any other capital or fund, as the basis of the busi¬ 
ness which it is empowered to pursue, than that 
which is provided by the charter itself.*'^ 

Terms and interest. A corporation having power 
to borrow money may make a contract for that pur¬ 
pose on any terms, not in violation of law, neces¬ 
sary to secure the funds needed.** In the absence 
of special legislation limiting interest rates, corpo¬ 
rations borrowing money are on the same footing 
as natural persons as to the rate of interest for 
which they may stipulate,** and usurious contracts, 
while not on that account ultra vires, may, except 
where the corporation is by statute precluded from 


the defense, be avoided by it, where such is the ef¬ 
fect of usury generally.*® The right of a corpo¬ 
ration to interpose the defense of usury is, howev¬ 
er, treated in detail in the C.J.S. title Usury §§ 74, 
75, also 66 C.J, p 253 note 17-p 256 note 51. 

Prohibitions and restrictions. By the provision 
of the charter or governing law, particular corpo¬ 
rations are sometimes restricted as to the amount 
which they may borrow,*^ or be permitted to bor¬ 
row only for temporary purposes.** Statutes de¬ 
signed to prohibit corporations generally from do¬ 
ing a banking business do not operate to prohibit 
their borrowing for their general business purpos¬ 
es,** nor will an express grant of a particular pow¬ 
er to borrow to a limited extent and on certain con¬ 
tingencies, in addition to the general powers of the 
corporation, be construed to operate as a prohibition 
of borrowing under the general powers.*^ 

Liability of corporation. In order to charge a 
corporation with liability for repayment of a loan, 
the transaction must be shown to be a borrowing** 
by the corporation.*® Matters which do not defeat 
the lender’s right to recover cannot be set up by 
the corporation as a defense to an action to recov- 


N Y.—CJaitl<*y v. Albany Pdy. Co, 141 
N.Y.a. 676. 157 App.Dlv. 10. af¬ 
firmed 110 N.E. 1041, 216 N.T. 693 

(3) To pay dividends, where such 
payment is otherwise authorized — 
Frank Gilbert Paper Co. v. Prankard, 
198 N.Y.S. 26. 204 App.Div. 83. af- 
flrminf? 195 N.Y.S. 638. 

(4) In case of a manufacturing 
corporation, to buy raw materials at 
low pi ices in excess of its immedi¬ 
ate needs.—National Shoe & T^eatlier 
Bank's Appeal. 12 A. 646. 66 Conn 
469. 

83. Ky.—Brown v. Gillespie, 10 Ky 
U 634. 

84. N Y.—Holmes v. St. Joseph Bead 
Co, 147 N.Y.S. 104, 84 Misc. 278, 
affirmed 147 N.Y.S. 1117. 163 App. 
niv. 885. 

85. Ohio.—Ulmer v. Portage Con¬ 
struction & Finance Co., 26 Ohio 
N.P..N.S.. 257. 

14a C.I. p 607 note 44. p 608 note 71. 

86. S.D—Adams, etc., Co. v. Deyette, 
65 N.W. 471, 8 S.n. 119, 69 Am.S.R. 
751, 31 L.R.A. 497. 

14a C.J. p 608 note 70. 

87. N.J.—Trenton Mut. L., etc.. Ins 
Co. V. McKelway. 12 N.J.Eq. 133. 

14a C.J. p 608 note 76. 

88. Ark.—J. K. Siphon Ventilator 
Co. V. Hutton. 175 S.W. 30. 116 Ark 
545. 

14a C.J. p 608 note 77. 

Tmaui held valid 

(1) Payment of bonus or addition¬ 


al compensation to lender.—Eastern 
Public Service Corporation v. Funk- 
houser, 149 S.E. 503, 153 Va 128. 

(2) Other terms see 14a C.J. p 608 
note 77 fa]. 

Prooursmsnt of snrstUs 

A corporation may procure sureties 
for its indebtedness whose contracts 
of indemnity are as valid as if made 
with individuals.—^Hopc Mut. Ii. Ins 
Co, V. Perkins, 38 N.Y. 404, 2 Abb. 
Dec. 383. 

89. N.C.—Craven v. Atlantic, etc., R. 
Co, 77 NO. 289 

Ohio.—Larwell v. Hanover Sav Fund 
Soc., 40 Ohio St. 274. 

90. Mich.—Fletcher v. Alpena Cir. 
Judge. 99 N.W. 748, 136 Mich. 611. 

91. Pa—Commonwealth v Behigh 
Ave. R. Co, 18 A. 414, 498, 129 Pa. 
405. 6 B.R.A. 367. 

Birnitalions on; 

Bonded indebtedness see infra fi 
1147. 

Indebtedness generally see supra 
S9 1123, 1124. 

Power to mortgage or pledge see 
supra i 1107. 

98. N.Y.—Beighton y. Beighton Bea 
Assoc., 131 N.Y.S. 561, 74 Misc. 
229. 

14a C.J. p 607 note 52. 

93. Cal.—Smith v. Eureka Flour 
Mills Co.. 6 Cal. 1. 

14a C.J. P 607 note 53. 

94. Ala.—Talladega Ins. Co. v. Pea¬ 
cock, 67 Ala. 253. 
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N.J.—Bucas v. Pitney, 27 N.J.Baw 

221 . 

14a C.J. p 607 note 64. 

95. U S.—In re McLean-Bowman Co., 
DC Pa., 138 P 181. 

14a C.J. p 609 note 99. 

96. U S.—Gilbert v Seatco Mfg Co., 
C C Wash . 98 F. 208. 

14a C J. p 609 note 1. 

Bxecution of peruoaal aota by man¬ 
ager 

The fact that corporation's man¬ 
ager executed his personal note for 
a loan to corporation is a circum¬ 
stance to be considered in determin¬ 
ing liability thereon, but is not con¬ 
clusive.—Spring-Ehrman Tobacco Co. 
V. Triangle Drug Co., 287 P. 50, 166 
Wash. 426. 

Zadlvldual aeonrlty given by oflLeer 

A transaction may be a borrowing 
by corporation, notwithstanding a 
corporate officer gives the lender In¬ 
dividual security as collateral there¬ 
for.—Buffalo Boan, etc., Co. v. Me¬ 
dina Gas. etc., Co.. 42 N Y.S. 781. 
12 App.Div. 199, affirmed 56 N.E. 505. 
162 NY. 67. 

Boan at regneat of atockbolden 

A borrowing by corporation is suf¬ 
ficiently shown whenever money is 
advanced for use of corporation with 
knowledge and at request of all 
stockholders and officers acting In 
consultation as to the corporation's 
policy.—Burke v. Sidra Bay Co., 92 
N.W. 568, 116 Wis. 137. 
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cr the money loaned.®^ A corporation which bor¬ 
rows money is not bound to satisfy itself of the 
lender’s title thereto, and if a corporate officer, in 
his individual capacity, loans money to another cor¬ 
poration, the borrowing corporation is not charged 
with notice that the money belonged to the corpo¬ 
ration of which the individual lender was an offi¬ 
cer; hence, the fact that money loaned to a corpo¬ 
ration was not properly the lender's money to loan 
will not deprive the borrowing corporation from 
setting up, as against the real owner, defenses which 
it might have used in an action against it by the ac¬ 
tual lender.9® 

There is always an implied contract on the part 
of a corporation to repay money which has been ad¬ 
vanced for its use and has been used by it with the 
consent of officers representing the corporation in 
its business dealings,®® even though, because of the 
unauthorized character of the transaction, no recov¬ 
ery can be had on the express contract and 
where a corporation as a part of the consideration 
for money borrowed by it makes an agreement in 
addition to the promise to repay the money borrow¬ 
ed, it is estopped to allege its want of authority to 
enter into such undertaking after it has received 
and used the money borrowed.® ^ 

b. Misapplication of Fnnds and Securities 

In the abience of colluelon or fraud, one who loans 


money to a corporation and who pays It to the proper 
officer is not called on to eee that It Is properly applied. 

One who, in good faith, loans money to a corpo¬ 
ration having the power to borrow, and pays it 
over to the officer represented by the corporation to 
be the proper officer, to negotiate loans and to re¬ 
ceive funds borrowed, need not follow the money 
after it has been paid over to see that it is properly 
applied.® Where there is collusion and fraud, how¬ 
ever, between the lender and officers of the corpo¬ 
ration borrowing the money, the corporation will 
not be held liable for a repayment of the loan.^ 
The fact that a loan procured by a corporation was 
usurious or ultra vires will not charge the lender 
with notice of the rights of a third person or cor¬ 
poration in securities pledged for its payment.® 

§ 1145. Loaning Money 

a. In general 

b. Interest and security 

c. Ultra vires or prohibited transactions 

a. In General 

A corporation may have express or Implied power 
to loan money as an Incident to the carrying on of Its au¬ 
thorized business, but It cannot make loans which are 
expressly or Impliedly prohibited. 

A corporation to which is granted an express 
power to loan money may make such loans as are 


•7. Aesigiuneat of elaime to officer, 1. 

It is no defense to an action to 
recover money loaned and used by 
corporation to purchase claims 
aifainst it that claims so purchased 
were assigned by claimants to an of¬ 
ficer of corporation rather than to 
corporation itself.—Galtley v. Al¬ 
bany Fdy. Co., 141 N.y.S. 676, 167 
App.DIv. 10. affirmed 110 N.K. 1041, 

216 N.Y. 693. 

Debts Incurred by mismanagement 

It is no defense that borrowed 
money was used in payment of debts 
incurred by mismanagement, dishon¬ 
est acts, or conspiracy on part of 
directors, known to lender at time of 
loan—Randall v. Fox, 108 P. 249, 13 
Ariz. 87. 

Bzistenee of other fnnds 

It is no defense that corporation 
already had funds in hand which it 
might have used in payment of debts 
by passing its dividends.—Holmes v. 

St. Joseph Lead Co., 3 47 N.Y.S. 104. 

84 Misc. 278, affirmed 147 N.Y.S. 1117, 

163 App.DIv. 885. 

M N.J.—Fidelity Trust Co. v. Fed¬ 
eral Trust Co., 100 A. 616. 87 N.J. 

Eq. 660. 

ffA Ky.—Star Mills v. Bailey, 130 
S.W. 1077, 140 Ky. 194, 140 Am.S.R. 
370. 

14a C.J. p 810 note 11. 


Ind.—Meridian Life, etc., Co. v. 
Eaton. 81 N.E. 667, 82 N.E. 480, 41 
Ind.App. 118. 

14a C.J. p 610 note 12. 

a. Minn.—Northland Produce Co. v. 
Stephens, 133 N.W. 93, 116 Minn. 
23. 

3. U.S.—^EMward Hines Western 

Pine Co. v. First Nat. Bank, C.C.A. 
Ill., 61 F.2d 603, affirming, D.C., 1 
F.Supp. 660. 

Ga.—Farmers' & Merchants' Bank v. 
Stovall Inv. Co., 177 S.E. 882, 885, 
50 Ga.App. 277, citing Corpus Ju¬ 
ris. 

Wash.—Spring-Ehrman Tobacco Co. 
V. Triangle Drug Co., 287 P. 60, 166 
Wash. 426. 

14a C.J. p 609 notes 89, 90. 

4. Md.—Bear Creek Lumber Co. v. 
Cumberland Second Nat. Bank, 87 
A. 1084, 120 Md. 666. 

Utah.—Davis v. Utah Flagstaff Sil- 
ver-Min. Co., 2 Utah 74. 

14a C.J. p 609 note 91. 

Dender’s knowledgo as evldeBee 
(1) Knowledge or information on 
part of lender that officer negotiating 
loan and to whom money was paid 
did not Intend to use it in corpora¬ 
tion’s business is evidence of collu¬ 
sion and fraud in lender sufficient to 
bar recovery by him against corpora- 
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lion.—Gross Iron Ore Co. v. Paulle, 
156 N.W. 268, 132 Minn. 160—14a C.J. 
p 609 note 92. 

(2) Mere knowledge of lender that 
corporation intends to use money bor¬ 
rowed in an illegal manner or for an 
unauthorized purpose is not such col¬ 
lusion or fraud as will prevent his 
recovery of money loaned, unless 
lender participates in unauthorized 
use, or unless such use is intrinsical¬ 
ly immoral or Illegal or is made a 
condition of loan. 

Ill.-—Bradley v. Ballard. 55 Ill. 413— 
Peoria Life Ins. Co. v. Internation¬ 
al Life & Annuity Co.. 246 Ill.App. 
38. 

Ind.—Marlon Trust Co. v. Crescent 
Loan, etc., Co., 61 N.E. 688, 27 Ind. 
App. 461, 87 Am.S.R. 267. 

Burdsa of proof 

The burden of proving that money 
borrowed on behalf of a corporation 
by one of its officers was not bor¬ 
rowed for use in its business, and 
that this fact was known to lender, 
is on corporation in action against 
it to recover money borrowed.—Beers 
V. Phoenix Glass Co., 14 Barb., N.Y., 
368. 

5. U.S.—Hubbard v. Tod, Iowa, 19 S. 
Ct. 14, 171 U.S. 474, 43 L.Ed. 246, 
affirming 76 F. 906, 22 ac.A. 006. 
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within the express terms of the gT’ant.^ An ex¬ 
press grant of power to loan particular funds or 
only to particular corporations negatives any impli¬ 
cation arising therefrom of a power to loan other 
funds or to other corporations not mentioned in the 
grants Where a corporation has authority to loan 
money, a loan made by it will be presumed to have 
been made in the exercise of its power, and valid.® 

Where the power is not expressly granted, a cor¬ 
poration may have, by implication, the power to 
loan money as a proper and necessary means to 
enable it to accomplish the purposes for which it 
was incorporated.® This power to loan money is 
not limited to corporations organized for the pur¬ 
pose of making loans as a business but may be en¬ 
joyed by other corporations as well,^® and a corpo¬ 
ration having surplus funds which are inactive for 
the lime being may employ them temporarily by 
making outside loans.^^ On the other hand, an 
ordinary business corporation cannot carry on a 
general banking or loaning business, ^2 and such 
corporations are restricted in making loans to such 
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only as are incidental to their chartered business.^® 

The power to loan may be implied from other ex¬ 
press powers, such as the power to acquire and own 
property, and to buy, exchange, sell, mortgage, 
transfer, pledge, or otherwise encumoer or alienate 
such property,or the power to discount bills and 
notes,the power to charge interest at certain 
rates on named securities,^® or the power to invest 
capital but it cannot be implied from the power 
to take real estate in payment of existing debts, or 
from the power to purchase real estate at judicial 
sales as security for existing debts.^® 

Advantage to corporation. The power to loan 
may be implied from the power to subscribe toward 
the construction of works of other corporations 
contributing to the loaning corporation's business,^® 
but, in the absence of express powers such as the 
power to subscribe, the corporation cannot loan 
money to another corporation simply because the 
maintenance of the latter's business will react ad¬ 
vantageously upon the business of the loaning cor- 
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6. Oa.—Winter v. Southern Securl- j 
ties Co.. 118 S.E 214. 155 Oa 590. 

La.—^William D. Seymour & Co, v. 

Castell, 107 So. 142, 160 La. 371. 
14a C.J. p 750 note 95. 

7. Ala.—Smith v. Alabama L. Ins 
etc., Co., 4 Ala. 558. 

Ohio —Andos Ins. Co. v. MoCoy, 6 
Ohio Dec, Reprint, 549, 6 Ani.L. 
Ilec. 486. 

8. Cal.—Union Wnter Co. v. Mur¬ 
phy’s Flat Fluiiiing Co., 22 Cal. 620 

14a C.J. p 750 note 97. 

9. Nev.—Sulro Tunnel Co v Scffre- 
Kated Bdcher Min. Co., 7 T. 271, 19 
Nov. 121. 

14a C J. p 748 notes 62. 66. 

Loans to: 

Directors see supra i 771. 
Stockholders see supra fi 489. 

▲ holding company may loan its 
funds to operating companies coii- 
irolled by It.—Penn.sylvani« Finance 
Co V. New Jersey Short Line R Co , 
DCN.J., 193 F. 507—14a C.J. p 749 
note 77. 

Snpiration or express power 

Where a general power to loan 
money is necessary to the continu¬ 
ance of a corporation's business, such 
power will be implied even where a 
limited power to loan on certain se¬ 
curity has been expressly discon¬ 
tinued by statute.—Farmers’ L. & T. 
Co. V. Clowe.s, 4 Edw. 575, affirmed 3 
N.Y. 470—14a C.J. p 748 note 66. 
Partloular oozporations 

(1) A trading corporation may loan 
money to one dealing with it. so as 
to enable the borrower to make his 
purchases.—Holmes v. Willard, 26 N. 


E. 1083. 125 NY. 75. 11 L R.A. 170, 
affirming 5 N.Y S. 610. 

(2) A corporation dealing in manu¬ 
factured goods ma> loan money to a 
manufacturer to enable him to fur¬ 
nish the goods.—Holmes v. Willard, 
supra. 

10. La.—Deloach v. Jones, 18 La. 
447. 

Particular corporations hsld to have 
powsr 

(1) Manufacturing and trading 
companies.— HoIme.»4 v. Willard, 5 N. 
Y.S. 610, affirmed 25 N E. 1083, 125 
N.Y. 75. 11 L.R.A. 170. 

(2) Plank road and turnpike com¬ 
panies —Union Water Co. v. Mur¬ 
phy’s Plat Pluming Co„ 22 Cal. 620— 
14n C.J. p 748 note 71. 

(3) Rtiilroad companies. 

Md.—Raltimore v. Baltimore, etc., R. 
Co. 21 Md. 50. 

N.Y.—Cheever v. Gilbert El. R. Co.. 
43 N.Y.Super. 478. 

N.C.—North Carolina R. Co. v. Moore, 
70 N.C. 6. 

14a C.J. p 748 note 70. 

11. La.—Berwick Bank v. George 
Vinson Shingle, etc., Co., 61 So. 
850, 132 La. 861. 

14a C.J. p 748 note 68. 

■sasoaal husiasss 

A corporation engaged in a season¬ 
al business may loan its surplus 
funds which are not in use during its 
inactive periods.—Garrison Canning 
Co. v. Stanley, 110 N.W. 171, 133 
Iowa 57—14a C.J. p 748 note 67. 

IQl U.S.—National Trust & Credit 
Co. V. F. H. Orcutt & Son Co., Hi., 
269 F. 830, 170 C.C.A. 630. 

719 


Ill —^American Credit & Trust Co. v. 
New Era Chandelier Co., 208 Ill. 
App. 181. 

14a C.J. p 749 note 76. 

13. 111.—American Radiator Co, v. 
Walker, 276 III.App. 150. 

14a C.J. p 749 note 75. 

14. Mo.—Western Boatmen’s Benev. 
A.SSOC. V. Kribben, 48 Mo 37. 

N C.—North Carolina R. Co. v. Moore, 
70 N.C. 6. 

Jnstifleation for loau 

When the loaning power is implied 
from some other power expressly 
given by the charter, the loan, to be 
Justified as a valid exercise of the 
power, must be a part of a transac¬ 
tion which is in itself a valid ex¬ 
ercise of the express power from 
which the power to loan is implied. 
—Calumet, etc.. Canal, etc., Co. v. 
Conkhng. 112 N.B. 982. 273 Ill. 318. 
L.U.A.1917B 814—14a C.J. p 749 note 
84. 

15. La.—Deloach v. Jones, 18 La. 
447. 

16. Ark.—Reed v. State Bank, 5 Ark. 
193. 

17. Ky.—ZIeimerdinger v. United 
Circle D. R., 1 Ky.L. 332, 10 Ky. 
Op. 769. 

Miss.—Tishimingo Sav. Inst. v. Bu¬ 
chanan, 60 Miss. 496. 

Pa.—In re Accident Ins. Co.’s Invest¬ 
ments, 4 Pa.Dist. 227, 16 Pa.Co. 
312. 

18. Mo.—Mechanics' Bank v. Scha¬ 
umburg, 38 Mo. 228. 

19. Md.—Baltimore v. Baltimore, 
etc., R. Co.. 21 Md. 50. 

14a C.J. p 749 note 86. 
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poration.^^ However, it has been held that a cor¬ 
poration may loan money to another for the main¬ 
tenance of its business where the direct purpose of 
the corporation in making the loan is to extend the 
sale of its own product.^i 

Corporations not for pecuniary profit. Corpora¬ 
tions created for purposes other than pecuniary 
profit have no implied power to loan money in the 
absence of statute expressly granting that power; 
nor do cooperative societies have any implied pow¬ 
er to loan money simply because they are organized 
on a mutually cooperative basis, or are given wide 
discretion over their revenues, in carrying out the 
specified powers conferred upon them and in ac¬ 
complishing the purpose of their creation, especial¬ 
ly where the society is not created for pecuniary 
profit.22 Where, however, such a society is given 
the right to deal in stocks, bonds, and mortgages, 
by way of investment, it has the right to loan its 

money.23 

Discounting commercial paper. The power of a 
corporation to discount notes depends on its charter 
and the limitations and restrictions contained in the 
general statutes of the state applicable to such cor- 
poration.24 In the absence of express prohibition, 
a corporation authorized to loan money may do so 
by way of discounting commercial paper,25 but, in¬ 
asmuch as discounting paper is ordinarily a banking 
function, manufacturing and trading corporations 
cannot exercise it in violation of a statutory prohi¬ 
bition against the exercise of banking privileges by 


other than banking corporations.** Where a corpo¬ 
ration is given power to loan on particular security 
named, but is not expressly authorized to discount 
paper, the power to discount paper is impliedly pro- 

hibited.27 

Prohibitions and restrictions. A corporation has, 
of course, no authority to loan money when express¬ 
ly prohibited.** Likewise, when a statutory provi¬ 
sion restricts or limits the power of a private cor¬ 
poration to loan money, the corporation has no au¬ 
thority to make a loan in the prohibited way or be¬ 
yond the limit imposed.** So, also, where a corpo¬ 
ration is expressly authorized to loan in particular 
ways or on particular securities, loaning in other 
ways is impliedly prohibited.** An express statu¬ 
tory prohibition against the transaction of a loan 
business by business corporations other than loan 
companies, however, does not affect a corporation’s 
power to make loans incidental to its business.*^ 

When a corporation has no power to make a loan, 
a contract by it which purports not to be a loan will 
be invalid if it is used as a cover for a transac¬ 
tion which is in reality a loan.** To constitute a 
‘‘loan” of money so as to come within a charter or 
statutory prohibition against loans, there must be 
a promise or undertaking that the money will be re¬ 
paid or returned, with or without compensation for 
the use of it in the meantime.** Whether a trans¬ 
action which is in form a sale and purchase is in re¬ 
ality a loan of money depends on the circumstances 
of the case.*^ 


ftO. Wi8.—Madison, etc., Plank-Road 
Co. V. Watertown, etc., Plank-Road 
Co.. 7 Wis. 59. 

14a C.J. P 749 note 86. 

AlissBos of lisnsllclal relation 

There Is more reason for denying 
the loanincr power from one corpora¬ 
tion to another where no beneficial 
relation whatever, other than that 
which accrues from ordinary deal¬ 
ings. is shown to exist between them, 
and such power is not implied from 
provisions expressly authorizlni; such 
ordinary business deal infers with it in 
the line of Its work.—Berry v. Yates, 
24 Barb.. N.Y., 199. 

21. Ill.—^Kraft v. West Side Brewery 
Co.. 76 N.E. 372, 219 Ill. 205. 207. 
Pa.—Brophy v. American Brewing 
Co., 26 Pa,Co. 628. 

14a C.J. P 749 note 87. 

88. Ala.—Chambers v. Falkner, 65 
Ala. 448—State Grand Lodge v. 
Waddill, 36 Ala. 313. 

14a C.J. p 749 note 91. 

83. Ky.—Heimerdinger v. United 
Circle D. R., 1 Ky.L. 332, 10 Ky. 
Op. 769. 

a4k N.Y.—-Pratt v. Short. 79 N.Y. 
437, 35 Ain.R. 531. 


86. Pa.—^Bright v. Mountain City 
Banking Co.. 3 Pennyp. 478. 

86. Conn.—New York Firemen Ins. 
Co. V. Ely, 6 Conn. 560, 13 Am.D. 
100 . 

14a C.J. p 750 note 12. 

87. Conn.—New York Firemen Ins. 
Co. V. Ely, supra. 

N.Y.—Pratt v. Short, 79 N.Y. 437. 36 
Am.R. 531. 

14a C.J. p 750 note 14. 

2S. Conn.—New York Firemen Ins. 
Co. V. Ely, 5 Conn. 560, 13 Am.D. 
100 . 

Ill.—Mercantile Trust Co. v. Kastor, 
191 Ill.App. 219, affirmed 112 N.E. 
988. 273 Ill. 332. 

Wis.—Germantown Farmers’ Mut. 
Ins. Co. V. Dhein. 43 Wis. 420, 28 
Am.R. 549. 

89. Minn.—National Inv. Co. v. Na¬ 
tional Sav., etc.. Assoc., 62 N.W. 
138, 49 Minn. 617. 

14a C.J. p 760 note 99, p 760 note 4. 
Statutory limitations on indebtedness 
nee supra i 1124. 

30. Conn.—^New York Firemen Ins. 
Co. V. Bennett, 6 Conn. 574, 13 Am. 
D. 109—^New York Firemen Ins. Co. 
V. Ely. 5 Conn. 660, 13 Am.D. 100. 
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N.Y.—Pratt v. Short. 79 N.Y. 437, 36 
Am.R. 531. 

14a C.J. p 750 note 6. 

31. Ohio.—^White’s Bank v. Toledo 
F., etc.. Ins. Co., 12 Ohio St. 601. 

38. U.S.—In re Garden City Parlor 
Furniture Co., C.C.A.Ill., 268 F 
318, certiorari denied Commerce 
Trust Co. V. Rusnak, 41 S.Ct. 822. 
265 U.S. 668. 66 L.Ed. 790—Nation¬ 
al Trust & Credit Co. v. F. H. Or- 
cutt & Son Co., Ill. 269 F. 830. 170 
C.C.A. 630—In re Grand Union Co.. 
N.Y.. 219 F. 363. 135 C.C.A. 237. 

Ill.—American Radiator Co. v. Walk¬ 
er. 276 Ill.App. 160. 

33. U.S.—Taylor v. Philadelphia A 
R. R. Co., C.CPa., 7 F. 38B. 

N.Y.—Kent v. Quicksilver Min. Co., 
78 N.Y. 169. 

14a C.J. p 750 note 7. 

34. U.S.—In re Garden City Parlor 

Furniture Co., C.C.A.I11., 268 F. 

318, certiorari denied Commerce 
Trust Co. V. Rusnak, 41 S.Ct. 322, 
256 U.S. 668, 66 L.Ed. 790. 

III.—^American Radiator Co. v. Walk¬ 
er, 276 IlLApp. 160. 

14a C.J. p 760 note 8. 
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b. Interwt ud Saeurity 

Unless expressly authorized^ corporations cannot 
exact a greater rate of Interest than that permitted 
by the general laws. A corporation may take security 
for loans made by it, and it must comply with statutory 
requirements in respect to security. 

Corporations authorized to loan money are, as is 
discussed in the C.J.S. title Usury § 6, also 66 C.J. 
p 161 note 4-^ 165 note 62, as much subject to the 
usury laws as individuals, although not expressly 
made so by their charters or by statute, and they 
cannot loan money in excess of the legal rate unless 
expressly authorized. Where the rate of interest 
to be charged by a corporation on loans or discounts 
is limited by its charter or statute, the corporation 
cannot stipulate for a higher rate.35 Corporations 
having power to loan may do so without taking se¬ 
curity unless a statute or charter otherwise pro- 
vidcs.36 Likewise, a corporation having authority 
to lend money may, in the absence of limitations to 
the contrary, prescribe the amount and kind of se¬ 
curity which must be given.^^ Where a statutory 
or charter provision requires a corporation loaning 
money to take certain security a compliance with 
such provision must be shown,38 but it is not neces¬ 
sary for the corporation to require greater or more 
security than the statute rcquires.39 

e. Ultra Vires or Prohibited Transactions 

A borrower is generally not permitted to set up In 
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defense the want of authority In the eorporatlen ‘to make 
the loan. 

Subject to the variance of opinion, noted in §§ 
97Q-980 supra, as to the effect of ultra vires trans¬ 
actions generally, by the weight of authority, a bor¬ 
rower is not allowed to set up the want of authority 
in the corporation to make the loan, when sued by 
it on his contract,or in an action for money had 
and received nor can a borrower set up as a de¬ 
fense that the lender illegally obtained the money 
loaned or that the corporation's act in qollccting a 
reserve fund, from which the loan was made, was 
ultra vires, at least where the suit is not based on 
any promise connected with the acquisition of such 
fund.^2 So, where a corporation, having no power 
to do so, makes a loan and takes negotiable securi¬ 
ty therefor, it may be regarded as a bona fide holder 
of the security, and entitled to the rights of a 
bona fide holder with reference thereto.^8 On 
the other hand, it has also been held that a loan 
which the corporation is without charter power to 
make, has no validity whatever, and neither the 
Icndcr^^ nor the borrower^® can enforce it or pred¬ 
icate on it any right of recovery. Likewise, in case 
of a prohibited loan, illegality of the loan has been 
allowed as a defense,^® although the distinction be¬ 
tween illegality and want of authority has been ex¬ 
pressly adverted to.^^ 


COBPORATIOirS 


7. Bonds, Debenturkr, and Coupons 


§ 1146. Definition and Nature of Obligation 

A corporate bond may be defined broadly ai an in- 
■trument, uaually but not alwaya necetaarlly under teal, 
representing a corporate debt, wherein the corporation 


assumes to pay a fixed sum at a stated time with In¬ 
terest at a fixed rate until maturity. 

A corporate bond, as will be seen from the au¬ 
thorities discussed in this and the following sec- 


35. N.Y.—Salina Bank v. Alvord, tl 
N.Y. 473. 

14a C.J. p 761 note 20. 

36. Ga.—Winter v. Southern Seruri- 
tiOH Co.. 118 S.E. 214, 156 Oa. 590 

Mo —Missouri Loan Bank v. How, 56 
Mo 53. 

Power to take security aee Infra US 
1237-1239. 

37. U.S.—Reconstruction Finance 
Corporation v. McCormick, C.C.A. 
HI.. 10^ F.2d 305, afArming, D.C.. 
Reconstruction Finance Corpora¬ 
tion V. Central Republic Trust Co., 
17 F.Supp. 263. 

3& N.Y.—Life, etc.. Ins. Co. v. Me¬ 
chanic F. Ina. Co., 7 Wend. SI. 

14a C.J. p 751 note 30. 

36. Mo.—Missouri Loan Bank v. 

How, 66 Mo. 63. 

14a C.J. p 761 note 31. 

40. 111.—Independent Order of Svi- 

10 C.J.S.-46 


thiod V. Ring Lodge, No. t, 261 
Ill.App. 289. 

14a C.J. p 751 note 33 
Flea of Ulagallty ky atooklioldar 
AVhere corporation loaned money 
to .stockholder, the latter cannot, in 
suit to recover loan, set up that loan 
was made in violation of statute 
making it a crime to divert corpo¬ 
rate property to other than corpo¬ 
rate purposes, since intent of statute 
is to conserve corporation's property 
and prevent loss to stockholders and 
creditors, which intent would be frus¬ 
trated by allowing defense to the 
stockholder in this suit.—Benson 
Lumber Co. v. Thornton, 240 N.W. 
651. 185 Minn. 230, 81 A.L.R 981. 

41. Ill.—Leigh v. American Brake- 
Beam Co.. 68 N.F. 713, 205 Ill. 147 
14a C.J. p 751 note 34. 

43. III.—Independent Order of Bvi- 
thiod V. Ring Lodge, No. 8, 361 
llLApp. 289. 


43. Minn.—St. Paul Gaslight Co. v 
.Sandstone, 75 N.W. 1050, 73 Minn. 
225. 

N.Y.—Davis Sewing Mach. Co. v. 
Best. 30 Hun 638. 

14a C.J. p 751 note 35. 

44- U.S.—In re Garden City Parlor 
Furniture Co.. C.C.A.IIl., 268 F 
318, certiorari denied Commerce- 
Trust Co. v. Kusnak. 41 S Cl. 322. 
256 U S. 568, 65 L.Ed. 790—-Nation¬ 
al Trust & Credit Co. v. F. H. Or- 
cutt St Son Co., Ill., 269 F. 830, 170 
C.C.A. 630. 

14a C.J. p 752 note 36. 

46. U S.—National Trust & Credit 
Co. V. P, H. Orcutt Sc Son Co., su¬ 
pra. 

46. N.Y.—Life, etc.. Ins. Co. v. Me¬ 
chanic P. ins. Co.. 7 Wend. 31. 

14a C.J. p 752 note 36. 

47. N.Y.—Steam Nav. Co. v. Weed, 
17 Barb. 378. 
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tions, may be described as a written promise by a 
corporation, ordinarily but not always necessarily 
under seal, to pay a fixed sum of money at some 
future time named with stated interest payable at 
some fixed time or intervals, given in return for 
money or its equivalent received by the corporation, 
sometimes secured and sometimes not. It repre¬ 
sents a debt of the corporation^* and is a repre¬ 
sentative of money, where issued for sale in ne¬ 
gotiable form,^* in effect a promissory note for 
the repayment of a loan to the corporation,*® but, as 
has been pointed out, it differs from a promissory 
note or other like obligation in the formality at¬ 
tendant on its authorization and issuance.*^ The 
fundamental and distinguishing characteristic of a 
coq)orate bond is to be found in the obligation 
which the corporation assumes therein to pay a 
fixed sum of money at a stated time with interest 
at a fixed rate until maturity.*^ A corporate bond 
is usually, although not always necessarily, under 
seal and may or may not be secured.** A corpo¬ 
rate bond does not cease to be a bond merely be¬ 
cause a share of stock is issued with it.*^ 

On the other hand, an instrument is not a corpo¬ 
rate bond within the meaning of the term as used in 
the decisions if it is in terms irredeemjible** or if 
it fails to provide in absolute terms for the payment 
of the full amount for which the instrument is 
drawn** notwithstanding the instrument may be 
called a bond.**^ 

A ^'registered bond** is one which is payable to a 


particular individual, whose name is entered on the 
books of the corporation as the registered owner.** 
Such bonds are not instruments of commerce to 
anything like the same extent as stock certificates, 
but are used much more as permanent or long time 
investments.*® 

A "coupon bond** is a bond payable to bearer and 
provided with interest warrants called “coupons” 
for each installment of interest, also payable to 
bearer.*® 

A "registered coupon bond** is a bond which is 
registered as to the principal or body of the bond, 
but not as to the interest, interest being represented 
by the coupons which are negotiable when detach¬ 
ed.*! 

A "convertible coupon bond** is a coupon bond 
which provides expressly that it may, at the op¬ 
tion of the holder, be converted into a registered 
bond.*® 

The term "convertible bonds" is also applied to 
bonds which may be converted into the stock of a 
corporation under certain conditions.** 

A "funding bond** is issued to pay off prior float¬ 
ing indebtedness of the corporation issuing it. If 
issued to take up preexisting bonds of the corpo¬ 
ration, it is usually called a “refunding bond.”*^ 

An "income bond** carries interest only so far as 
interest is earned from the net income from the 
corporation, within an interest period.** 


4a. U.s —Carson, rine, iScott & Co. 
V. Duffy-Powera, Inc., D.C.N.Y., 9 
F.Supp. 199. 

49. U.S.—Bailey v. New York Cent., 
etc.. R. Co., N.T.. 22 Wall. 604, 22 
L..Ed. 840. 

50. Minn.—Heider v. Hermann Sons 
Hall As.s’n. 243 N.W. 699, 186 Minn. 
494. 

61. Cal.—Hammond Humber Co. v. 
Adams, 59 P 2d 1030, 1031. 7 Cal.2d 
24. followed in Los Anir<?les Lime 
Co. V. Adams, 69 P.2d 1032, 7 Cal. 
2d 770. 

62. U.S.—Taylor v, Philadelphia & 
R. R. Co.. C.CPa., 7 F. 386. 

N.y.—Cass V, Realty Securities Co., 
132 N.Y.S. 1074. 148 App.Div. 96, 
affirmed 99 N.E. 110.5, 206 N.Y. 649. 
14a C.J. p 610 note 21. 

63. U.S.—Carson, Pirie, Scott & Co. 
V. Duffy-Powers, Inc., D.C.N.Y., 9 
F.Supp. 199. 

64i. U.S.—Helveringr v. Richmond, P. 

& P. R. Co., C.C.A., 90 F.2d 971. 
65. U.S.—Taylor v. Philadelphia & 
R. R. Co., C.C.Pa., 7 F. 386. 

Pa.—McCalmont v. Philadelphia, etc., 
R. Co., 14 Phila. 479. 


56. U.S.—Taylor v. Philadelphia & 

R. R. Cu., C.C.Pa., 7 F. 386. 

Pa.—McCalmont v. Philadelphia, etc., 
R. Co., 14 Phila. 479. 

14a C J. p 611 note 23. 

67. U.S.—In re Fcchheimer Plshol 
Co., N.Y., 212 F. 357, 129 C.C.A. 33. 

N Y.—Cass V. Realty Securities Co., 
132 N.Y.S. 1074, 148 App.Div. 96, 
affirmed 99 N.E. 110.5, 206 N.Y. 649. 
14 r C J. p 611 note 26. 

68. N.J.—Benwell v. Newark, 36 A. 
668, 55 N.J.Eq. 260, 263. 

14a C.J. p 611 note 31. 
roily registered bonds 

Where, by terms of the Instru¬ 
ments, the promise is to pay money 
upon demand to a specific individual, 
whose name is registered upon the 
books of the corporation, and instru¬ 
ments are transferable only upon 
presentation at office of the company, 
with a written assignment duly ex¬ 
ecuted by the registered owner, be¬ 
ing registered as to principal and in¬ 
terest, Instruments are commonly 
known as fully “registered bonds."— 
Novoprutsky v. Morris Plan Co. of 
Philadelphia. 179 A. 218, 319 Pa. 97, 
98 A.L.R. 1486. 


59. U.S —First Nat. Bank v. Mayor 
and City Council of Baltimore, I). 
C.Md., 27 F.Supp. 444. 

00, N.J.—Ben well v. Newark, 86 A. 

668, 55 N.J.Eq. 260, 263. 

14a C.J. p 611 note 30. 

61. N.J.—Bcnwcll v. Newark, supra. 
14a C.J. p 612 note 34. 

68. N J.—Benwell v. Newark, supra. 
14a C.J p 611 note 32. 

63l U.s.—L isman v. Milwaukee, L. 
S. & W. Ry. Co., C.C.W 1 S., 161 F. 
472, affirmed 170 P. 1020, 96 C.C.A. 
671—Slurges v. Stetson, C.C.Ohlo, 
23 F.Cas.No.13,5C8. 

111.—Wood V. Whclen. 98 III. 163. 
N.J.—Carver v. Southern Iron, etc., 
Co., 78 A. 240, 78 N.J.Eq. 81—Wall 
V. Utah Copper Co., 62 A. 633, 70 
N.J.Eq, 17. 

N.Y.—Belmont v. Erie R. Co., 62 
Barb. 637. 

14a C.J. p 613 note 33. 

64. S.C.—Oibbes v. Greenville, etc,, 
R. Co., 13 S.C. 228. 16 S.C. 804. 

66. Oa.—Central of Georgia R. Co. 
V. Central Trust Co., 69 S.S. 708, 
186 Oa. 472. 
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Debentures, A corporate debenture represents 
and acknowledges^^ an unsecured or secured debt 
of the corporation.^^ It is difficult to distinguish 
from a corporate bond,®* and the designation of a 
corporate instrument as a debenture does not nec¬ 
essarily determine its character.®* 

Debenture issues in this country are of compara¬ 
tively recent use.^O While most commonly em¬ 
ployed by industrial corporations, public utility hold¬ 
ing companies and other investment and finance 
corporations have in recent years employed them to 
an increasing extent.'^i 

A '^debenture bond** is a written promise to repay 
the money loaned, but ordinarily it has no specific 
fund or property as security for its payment,^* al¬ 
though a specific fund is sometimes pledged.^® 

§ 1147. Power to Issue 

Subject to conetitutional or atatutory provialona, or 
proviaiona in Ita charter, a corporation generaily haa 
power to iaaue bonda for any purpoae for which it 
may borrow money or contract a debt. 

In the absence of charter or statutory restric¬ 
tions, a corporation has the implied power to exe¬ 
cute and issue its bonds for any purpose for which 
it may borrow money or contract a debt,*^^ although 
the issuance results in a depreciation of its stock, 


and regardless of the proportion of its capital stock 
to the bonds issued.*^® This power is implied from 
the power to borrow money,*^^ or to contract 
debts,^* or to hold, purchase, and convey real es¬ 
tate,"^® or to purchase shares of another corpora¬ 
tion,*® or to make contracts,*i or to mortgage its 
property.*® 

The power of a corporation to issue bonds ex¬ 
tends to its exercise for any purpose authorized by 
its charter,*® as, for example, in payment for prop¬ 
erty or labor which it is expressly or impliedly au¬ 
thorized by its charter to purchase or contract 
for,*4 or in payment of its debts,*® or in payment 
of the consideration named in any contract which 
the corporation has power to enter into,*® and in¬ 
cludes the issuance of income bonds providing for 
the payment of interest out of the net income of 
the company.**^ Also, a solvent corporation, with 
the unanimous consent of its stockholders,** may 
issue its bonds for the benefit of individual stock¬ 
holders, provided no third persons are injured, and 
their issuance under such circumstances is not a 
badge of fraud.*® Furthermore, a corporation’s 
power to issue bonds is not affected by a default in 
the payment of interest on bonds already sold, 
where there is no express or implied prohibition 
contained in the terms of the mortgage or deed of 


gg. U.5?.—Carson, Pirie, Scott & Co. 
V. Duffv-Powers, D C.N.Y., 9 F. 

Supp. 199. 

N'.Y.—Keeley v. Associated Gas & 
Electric Co.. 278 N.Y.S. 962. 155 
Mine 146. 

14a C.J. p 628 notes 73-75. 
g?. Vt.—Barton Nat. Bank v. At¬ 
kins. 47 A. 176, 72 Vt. 33. 

14a C.J. p 623 notes 76-78. 

gg. Cal.—People v. Eeach, 290 P. 

131, 106 Cal.App. 442. 
gg. U.S—Carson, Pirie, Scott & Co. 
V. Duffy-Powers, Inc., D.C.N.Y., 9 
F.Supp. 199. 

70. IT.S. —Kelly v. Central Hano\er 
Bank & Trust Co.. D.C.N.Y . 11 F. 
Supp. 407, reversed and remanded 
on other grounds. C.C.A.. 85 F 2d 
61—Carson. Pirie, Scott & Co. v. 
Dufty-Powers, D.CN.Y., 9 F.Supp. 
199. 

71. U.S.—Kelly v. Central Hanover 
Bank & Trust Co., D.C.N.Y., 11 F. 
Supp. 497, reversed and remanded 
on other grounds, C.C.A., 88 F.2d 
61. 

72. Vt.—^Barton Nat. Bank v. At¬ 
kins. 47 A. 178. 72 Vt. 33. 

14a C.J. p 611 note 27. 

72. U.S.—Girard Trust Co. v. Mc- 
Kinley-Lannlng It, 4b T. Co., C.C. 
Pa.. 185 F. 180. 

14a C.J. p 611 note 88. 


74. Aria.— Orme v. Salt River Val¬ 
ley Water Users' Ass'n, 217 P. 935. 
25 Ariz 324 

Me.—Augusta Trust Co. v. Augusta, 
H. & G. R Co.. 187 A. 1, 5, 134 Me 
314. citing Corpus Juris. 

14a C.J. p 612 note 38. 

For the pajmeat of mouejr 

In the absence of an inhibiting 

statute, a private corporation has 

the power to issue negotiable bonds 

for the payment of money.—Pratt v. 

Higglnson. 119 NE. 661. 230 Mass. 

256, 1 A.L.R. 714. 

75. U.S —Mayer v. Denver, T. & Ft. 
W. R. Co.. C.C.NY'., 38 F. 197. 

76 Wis.—Rib Lake Lumber Co. of 
Delaware v. Conway, 249 N.W. 322, 
212 Wis. 412. 

77. N.Y.—Miller v. New York, etc., 
R. Co., 8 Abb.Pr. 431, 18 How.Pr. 
374. 

N.C—Craven v. Atlantic, etc., R. 
Co., 77 N.C. 289. 

76. Ari*.—Orme v. Salt River Val¬ 
ley Water Users' Ass’n, 217 P. 935, 
25 Arts. 324. 

N.C.—Craven v. Atlantic, etc,, R. Co., 
77 N.C. 289. 

79. N.Y.—Seymour v. Spring Forest 
Cemetery Assoc., 19 N.Y.S. 94, af¬ 
firmed 89 N.E. 365. 144 N.Y. 333. 26 
L.R.A. 859—Barry v. Merchants’ 
Exch. Co., 1 Sandf.Ch. 280. 
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80. Ky.—Kentucky Coal, etc., Mfg. 
Co. V. Lexington, etc., R. uo., 7 Ky. 
Op. 131. 

81. Mass.—Com. v. Smith, 10 Allen 
448, 87 Am.D. 672. 

14a C.J. p 612 note 45. 

88. Pa.—Gloninger v. Pittsburgh, 
etc., R. Co.. 21 A. 211, 139 Pa. 13 

83. Conn —Mead v. New York, etc,, 
R. Co.. 45 Conn. 199. 

14a C J. p 618 note 56. 

84. N.Y.—Gamble v. Queens County 
Water Co.. 26 N.E. 201. 123 N.Y, 
91, 9 L.R.A. 527, reversing 5 N.Y.S. 
134. 52 Hun 166. 

14a C.J. p 613 note 87. 

85. III.—Galena v. Corwith. 48 Ill. 
423, 95 Am.D. 657. 

Pa.—McMasters v. Reed, 1 Grant 36. 
14a C J. p 613 note 58. 

26. N.J.—Willoughby v, Chicago 
Junction R., etc.. Co., 25 A. 277, 50 
N.J.Eq. 656. 

87. N.J.—Willoughby v. Chicago 
Junction R., etc., Co., supra. 

14a C.J. p 612 note 47. 

88. Colo.—Pueblo Foundry & Ma¬ 
chine Co. V. Lannon, 187 P. 1031, 
68 Colo. 131. 

89. TeJC.—Pacific American Gasoline 
Co. of Texas v. Miller, Clv.App., 78 
8.W.2d 833, error refused. 
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trust securing themnor is it affected by the fail¬ 
ure of the corporation to take over certain proper¬ 
ties as set forth in its articles,and its power to 
issue bonds under a first mortgage after the mak¬ 
ing of a second mortgage is not affected by a pro¬ 
vision in the second mortgage that all bonds issued 
thereafter arc under and pursuant to the terms of 
the first mortgage.^* 

On the other hand, a corporation has no power to 
issue bonds for a purpose foreign to the objects for 
which it was created,#^ as, for example, to lend its 
credit to third persons by issuing its bonds for their 
accommodation,^^ and the issue must be made in 
good faith.®5 Also, the power of a corporation to 
issue bonds may be (effectually limited by the cor¬ 
poration itself as evidenced by the terms governing 
a particular issue.®^ 

Constitutional and statutory provisions. General¬ 
ly constitutional or statutory restrictions on the pow¬ 
er of a corporation to issue bonds, in so far as they 
operate to restrict the right freely to contract, arc 
strictly construed and not extended beyond the 
plain meaning of their terms.®^ Accordingly the 
power to issue bonds will not be affected by a pro¬ 
hibition against the issue of bills and notes by a 
corporation,®* nor by a prohibition against the issue 
of bills and notes as a circulating medium,®® nor by 


a prohibition relative to unauthorized banking by 
corporations.^ Under some statutes a corporation 
is required to secure its bonds by mortgage' on un¬ 
encumbered real estate, and an existing lease of the 
property mortgaged is not an encumbrance within 
the meaning of such a statute.® Other statutes au¬ 
thorize a corporation to issue bonds in exchange for 
its preferred stock.® Where a statute so provides, 
all prohibited issues of bonds arc void,^ and the 
courts have nothing to do in the absence of circum¬ 
stances of estoppel, such as are considered below 
in § 1163, or the necessity of protecting the rights 
of innocent purchasers for value,® except to enforce 
the mandate of the statute and to hold that the 
bonds issued in contravention of its terms are void.® 
It has been held, however, that bonds originally is¬ 
sued in contravention of the terms of the statute 
may be validated by a later observance of the stat¬ 
utory requirement.^ 

Limitation of bonded indebtedness. In the ab¬ 
sence of a restriction in the charter or governing 
law of the corporation there is no limitation of the 
amount of bonded indebtedness which it may incur 
where it has general power to incur such indebted¬ 
ness.® However, under the express provisions of 
some statutes, corporations are prohibited from in¬ 
creasing their bonded indebtedness beyond a pre¬ 
scribed amount,® and statutes authorizing a corpo- 


90. U.S.—Idaho-Ore^ron I..laht & 
Power Co. v. State Bank of Chl- 
cagro, Idaho, 224 P. 39. 139 C.C.A. 
503, affirming, D.C., 219 F. 683. 

91. Ind.—Dowdle v. Central Brick 
Co., 189 N.E. 145, 206 Ind. 242. 

98. tr.S.—Idaho-Oregon Light & 
Power Co. v. State Bank of Chi¬ 
cago, Idaho, 224 F. 39. 139 C.C.A. 
503, affirming, D.C., 219 P. 583. 

93. Ala.—Smith v. Alabama L. Ins., 
etc., Co., 4 Ala. 558. 

14a C.J. p 613 note 60. 

9ft. Tex.—^Northside R. Co. v. 
Worthington, 30 S.W. 1055, 88 Tex. 
562, 53 Am.S.R. 778, reversing. Civ. 
App., 27 S.W. 746. 

14a C.J. p 613 note 61. 

95. Ohio.—Baldwin v. Hillsborough, 
etc., H. Co., 1 Ohio Dec., Reprint, 
546, 10 West.L.J. 356. 

98. N.Y.—Charleston Ilium. Co. v. 
Knickerbocker Trust Co., 122 N.Y. 

S. 994, 138 App.Div. 107, affirmed 
96 N.E. 1112, 203 N.Y. 529. 

14a C.J. p 613 note 63. 

97. Cal.—McKee v Title Ins., etc., 
Co., 113 P. 140, 159 Cal. 206. 

14a C.J. P 614 note 70. 

96. N.Y.—Leavitt v. Blatchford, 17 
N.Y. 521. 

99 . Pa.—McMasters v. Reed, 1 Grant 
36. 


1. N.Y.—Barry v. Merchants* Kxch. 

Co., 1 Sandf.Ch. 280. 
ft U.S.—Montpelier First Nat. Bank 
V. Sioux City Terminal R. & Ware¬ 
house Co., C.C.Iowa, 69 F. 441, af¬ 
firmed 19 S.Ct. 341, 173 U.S. 99. 43 
L.Rd. 628. 

14a C.J. p 614 note 69. 

3. U.S.—In re Phoenix Hotel Co., 
Lexington, Ky., D.C.Ky., 13 F.Supp. 
229, affirmed, C.C.A., 83 F.2d 724, 
certiorari denied Security Trust 
Co. v. Baker. 57 S Ct. 31, 299 U.S. 
568, 81 L.Ed. 418. 

Btatats not rspsalsd 
A statute authorizing the conver¬ 
sion of corporate stock into bonds 
was held not to alter or repeal an¬ 
other statute providing that the 
rights of creditors shall not be im¬ 
paired by a corporation’s decrease in 
Its capital stock.—In re Phcenix Ho¬ 
tel Co., Lexington Ky., supra. 

4b U.S.—Gunnison Gas & Water Co. 

V. Whitaker, CC.Mo.. 91 F. 191. 

14a C.J. p 614 note 80. 

6w U.S.—In re Wyoming Valley Ice 
Co., D.C.Pa., 153 P. 787. 

Pa.—Commonwealth v. Reading 
Tract. Co., 53 A. 755, 204 Pa. 151. 

6. U.S.—Wiegand v. Albert Lewis 
Lumber & Mfg. Co., Pa., 168 F. 
608, 86 C.C.A. 430. 

14a C.J. p 614 note 83. 
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7. Wis.—Haynes v. Kenosha Elec¬ 
tric R. Co., 119 N.W. 568, 139 Wis. 
227, 121 N.W. 124. 

ft Ala.—Palliser v. Home Tel. Co.. 

44 So. 575, 152 Ala. 440. 

Pa.—Com. v. Buffalo, etc., R. Co., 25 
Pa Co. 274—Trust Co. v. Mauch 
Chunk R. Co., 1 Lehigh Co.L.J. 84. 
14a C.J. p 615 note 85. 

Corpus Juris is cited for the prop¬ 
osition that, in the ab.sence of statu¬ 
tory restrictions, the general author¬ 
ity to issue bonds must be under¬ 
stood as authorizing the corporation 
to issue them on such terms as it 
may be able to secure.—Mercer v. 
Steil, 117 A. 689, 690, 97 Conn. 583. 

9 . Mo.—Hess Warming & Ventilat¬ 
ing Co. V. Burlington Grain Eleva¬ 
tor Co., 217 S.W. 493. 280 Mo. 163. 
Fartionlar statnts ooasidoreA 

Under statute providing that the 
bonded indebtedness of a company 
shall not be increased so that the en¬ 
tire amount shall exceed the author¬ 
ized capital, where the stock of a 
company which previously had issued 
bonds to the full amount of its stock 
was not legally increased, there was 
no basis for the issue of additional 
bonds in amount equal to the at¬ 
tempted increase of stock.—Hess 
Warming & Ventilating Co. v. Bur¬ 
lington Grain Elevator Co., supra. 
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ration to borrow money in any sum or sums not ex¬ 
ceeding in amount the par value of the capital stock, 
or some fraction thereof, have been construed as 
limiting its bonded indebtedness to the amount of 
its paid-up capital stock.i® Nevertheless, constitu¬ 
tional or statutory limitations prohibiting the crea¬ 
tion by corporations of bonded indebtedness beyond 
prescribed limits, are held not to apply to a mort¬ 
gage given by a corporation upon its property to se¬ 
cure a loan in excess of the statutory limit,^^ even 
where the mortgage is taken by a creditor of the 
corporation with notice of that fact .^2 Also such 
provisions do not preclude a corporation from guar¬ 
anteeing payment of bonds in excess of the statu¬ 
tory limit which it lawfully acquires and sells in 
the conduct of its chartered business or prevent 
recovery on bonds issued in excess of statutory lim¬ 
it under circumstances, considered in § 1163, con¬ 
stituting aT¥ estoppel of the corporation to deny 
their validity, as against bona fide holders for val¬ 
ue. Likewise limitations of this character do not 
prohibit the issuance of bonds to refund a previous 
issue nor do they apply to an original issue of 
corporate bonds where the prohibition is directed 
only against an "increase'' of bonded indebted¬ 
ness and they do not invalidate an issue of non- 
negotiable notes secured by mortgage.^® 

Interest rate and payment. In the absence of 
charter provision or special statutes applying to the 
corporation, the rate of interest which may be stip¬ 
ulated for in bonds issued by it is to be determined 
by the general statutes and by the law with respect 
to usurious contracts in the particular jurisdiction 
where the bonds are issued. In such cases the rate 
must not exceed the rate authorized by the general 
statute.However, the general statutes as to the 
rale of interest and the law relating to usurious 


contracts will have no application where there are 
special charters or statutory provisions affecting 
the powers of particular corporations with refer¬ 
ence thereto.!® Thus a charter provision author¬ 
izing a corporation to borrow money on such terms 
as may be agreed upon between the parties, or on 
such terms as its directors may determine, author¬ 
izes it to pay interest beyond the rate fixed by the 
general statutes of the state.!® Also, under special 
statutes exempting particular corporations from the 
operation of the general usury law, bonds issued by 
them are not usurious because sold for less than 
their face value;®® but where the governing stat¬ 
ute contains an express limitation of the rate of in¬ 
terest at which the corporation may borrow money 
and forbids it to borrow at a greater rate, bonds 
executed by it bearing interest in excess of the stat¬ 
utory limit are ultra vires and void.®! 

Where a statute authorizes a corporation to bor¬ 
row money at interest and to give bonds or notes 
therefor payable at such times and places as may 
be agreed upon, the corporation may contract for 
the payment of interest on its bonds semi-annual¬ 
ly,®® and a corporation may provide for payment of 
interest semi-annually where the statute provides 
for an issue of bonds at interest, but makes no ex¬ 
press provision as to the time or place of its pay¬ 
ment.®® 

Consent of stockholders. Unless otherwise pro¬ 
vided by the charter or by statute, the consent of 
stockholders is not necessary to the issuance of cor¬ 
porate bonds.®* On the other hand, the issuance of 
bonds or the increase of bonded indebtedness of 
corporations without the consent of, or notice to, 
their stockholders is prohibited, where a constitu¬ 
tional provision, statute,®® or corporate resolution®® 


10. Pa.—Com. v. Liehigh Ave. R. Co., 
6 I»a.Co. 557. 

14a C.J. p 615 note 98. 

11. Iowa.—Beach v. Wakefield, 76 N. 
W. 688. 78 N.W. 197. 107 Iowa 567. 

12. IT.S.—CVnlral Trust Co. of New 
York v. Columbus, H. V. & T. R. 
Co., C.C.Ohio, 87 P. 815 

13. Ky.—Fidelity Trust Co. v. 

Louisville Gas Co., 81 S W. 927, 
118 Ky. 588, 26 Ky.L. 401, 111 Am. 
S.R. 302. 

14. IJ.S.—Kelly v. Central Hanover 
Bank & Trust Co., D.C.N.Y., 11 P. 
Supp. 497. reversed and remanded 
without passing on this point, C.C. 
A., 85 F.2d 61. 14 F.Supp. 346. 

13, Cal.—Merced River Electric Co. 

V. Curry. 109 P. 264, 157 Cal. 727. 
N.J.—Thatcher v. Consumers* Gas, 
etc.. Co.. 66 A. 934, 72 N.J.Eq. 825. 

16. Cal.—Underhill v. Santa Bar¬ 


bara Land, etc., Co., 28 P. 1049, 93 
Cal. 300. 

14a C.J. p 615 note 94. 

17. Pa.—Philadelphia, etc., R. Co. v. 
Lewis, 33 Pa. 33, 75 Am.D. 574, 

18. Ind.—Morrison v. Eaton, etc., R. 
Co., 14 Ind. 110. 

N.C —Traders* Nat. Bank v. l.*awr- 
enee Mfg. Co., 3 S.E. 363, 96 N.C. 
298. 

19. Ind.—Morrison v. Eaton, etc., R. 
Co., 14 Ind. 110. 

80. N.C.—Traders’ Nat. Bank v 
Lawrence Mfg. Co., 3 S.E. 363, 96 
N.C. 298. 

81. Ala,—Southern Bldg., etc., As¬ 
soc. v. Casa Grande Stable Co., 24 
So. 886, 119 Ala. 175. 

14a C.J. p 616 note 7. 

82. Ohio.—Coe v. Columbus, etc., R. 
Co., 10 Ohio St. 372. 75 Am.D. 518. 

725 


83L Ky —^Newport, etc.. Bridge Co. 

V. Douglass, 12 Bush 673. 

84b Ariz —Citrus Growers* Develop¬ 
ment Ass*n V Salt River Valley 
Water Users’ Ass’n, 268 P. 773, 34 
Arts. 105. 

Refnadiag bonds 

Stockholders' consent is not neces¬ 
sary for issuance of refunding bonds. 
—Citrus Growers* Development Ass’n 
V. Salt River Valley Water Users' 
Ass'n, supra. 

85. Cal.—Hammond Lumber Co. v. 
Adams, 59 P.2d I03(i. 7 Cal.2d 24. 
followed in Los Angeles Lime Co 
v. Adams, 59 P.2d 1032. 7 Cal,2d 
770. 

86. Va.—Redwood v. Rogers, 53 S.E. 
6. 105 Va. 155. 

A wslttsn request, signed by the 
requisite number of stockholders, 
that the bonds be issued is a written 
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so provides. However, as these provisions ar« es¬ 
tablished for the protection of the stockholders, they 
may be waived by them,27 and for this reason, a 
stockholder who attacks the validity of a bond issue 
must show that he did not consent to the meeting 
at which the indebtedness was created.28 Also 
creditors of the corporation cannot attack the valid-; 
ity of its bonds on the basis of such provisions.29 

Statutes requiring the consent of stockholders 
are to be construed in connection with other statu¬ 
tory provisions or by-laws of the corporation reg¬ 
ulating the procedure of stockholders* meetings in 
general, and the number of stockholders required 
to be present in order to validate any action taken 
by them.20 Also, inasmuch as such statutes con¬ 
stitute a limitation upon the contracting power of 
the corporation, they will be strictly construed,2i 
and not extended in application beyond their clear 
meaning.22 Accordingly a statute prohibiting an 
“increase** of bonded indebtedness without the con¬ 
sent of the stockholders is considered to have no 
application to a first issue,23 or to transactions 
which do not increase the corporate indebtedness, 
but merely change the form of an existing corpo¬ 
rate indebtedness,24 or to undertakings which do 
not create a bonded indebtedness.^® 


Supervision by public comniission. Authoriza¬ 
tion of a public utility commission is a requisite to 
the validity of the action of a public utility in issu¬ 
ing its bonds, under statutes so providing,®® since 
the authority of a public utility to issue bonds is a 
mere privilege subject to legislative regulation.27 
Here the propriety of the corporation’s action de¬ 
pends upon the facts of the particular case.®® Ac¬ 
cordingly, it is the duty of the commission to hear 
and determine the facts on which an application is 
based,®® to discover whether the proposed action is 
in conformity with law and for a purpose therein 
specified.^® Thus, where’ the statute restricts the 
right of the utility to cases in which the transaction 
is necessary, the commissions must ascertain such 
necessity and for that purpose it may require 
the applicant to produce such proof as it may deem 
sufficient,^® even though the application is veri¬ 
fied.^® A statement of its financial transactions, 
in sufficient detail to show with reasonable certainty 
the exact question to be determined,^® should be 
furnished by a utility applying for permission to is¬ 
sue bonds. 

Under some statutes such a commission is au¬ 
thorized to fix the amount of bonds to be issued by 
the corporation,^® while under other statutes, if 


consent within the meaningr of such 
a provision.—Redwood v, Rogers, su¬ 
pra—14a C.J. p 616 note 28. 

27m Mo.—Riesterer v. Horton Land. 

etc., Co., 61 S.W. 238, 160 Mo. 141. 
14a C.J. p 616 note 21. 

28. Cal.—Smith v. Ferries, etc., R. 
Co., 51 P. 710, 5 Cal.Unrcp.Cas. 889. 

89. Cal.—Hammond Lumber Co. v. 
Adams. 59 P.2d 1030, 7 Cal.2d 24, 
followed in Los Angeles Lime Co. 
V. Adams. 59 P.2d 1032, 7 Cal.2d 
770. 

30 . Isr.J.—Franklin Trust Co. v. 
Rutherford, etc., Electric Co., 41 
A. 488. 57 N.J.Eq. 42, affirmed 43 
A. 1098, 58 N.J.Eq. 579. 

31. Cal.—Merced River Electric Co. 
V. Curry, 109 P. 264, 167 Cal. 727. 

38. U.S.—Union L. & T. Co. v. 
Southern California Motor Road 
Co.. CC.Cal.. 51 F. 840. modified on 
other grounds 64 F. 460, 12 C.C.A. 
215. 

14a C.J. p 616 note 18. 

33. Cal.—Merced River Electric Co. 

V. Curry, 109 P. 264, 167 Cal. 727. 
14a C.J. p 616 note 19. 

36 , Pa.—Powell v. Blair, 19 A. 669, 
133 Pa. 660—Ahl v. Rhoads, 84 Pa. 
319—Com. V. Buffalo, etc., R. Co., 
10 Pa.Dlst. 363. J 

38 . Cal.—Hammond Lumber Co. v. | 
Adams, 69 P.2d 1080, 7 Cal.2d 24, 


followed in Los Angeles Lime Co. 
V. Adam.M, 69 P.2d 1032, 7 Cal.2d 
770—Bank of Newman v. Monterey 
County Gas & Electric Co., 191 P. 
970, 48 Cal.App 263. 

Bo-oalled beusftolal certlfloatss ev¬ 
idencing undivided interest in corpo¬ 
ration’s note and trust deed, which 
certificates were Issued to contrac¬ 
tors. subcontractors, and material- 
men for services and material, were 
not “bonded indebtedness,” within 
provision requiring consent of two- 
thirds of stockholders before increas¬ 
ing corporation’s "bonded indebted¬ 
ness.”—Hammond Lumber Co. v. 
Adams, 59 P.2d 1080, 7 Cal.2d 24. fol¬ 
lowed in Los Angeles • Lime Co. v. 
Adams, 69 P.2d 1032, 7 Cal.2d 770. 

A ooatzaet of gnaraatg, executed 
by a corporation was not an attempt 
to increase the bonded indebtedness 
of the guarantor without the approv¬ 
al of its stockholders in violation of 
statutory requirements.—Bank of 
Newman v. Monterey County Gas & 
Electric Co.. 191 P. 970, 48 Cal.App. 
263. 

86. Colo.—Snowden v. Taggart, 17 
P.2d 305. 91 Colo. 626. 

Me.—In re Damariscotta-Newcastle 
Water Co.. 136 A. 721, 126 Me. 
141. 

Mich.—Hillsdale Light A Fuel Co. 
V. Michigan Public Utilitiea Com¬ 
mission, 189 N.W. 898, 220 Mich. 
. 101 . 


Ohio—Lima Toledo R. Co. v. I’ublic 
Utilities Commission, 140 K.R. 603. 
108 Ohio St. 330 
61 C.J. p 53 note 36. 

37 . Wls.—Wisconsin Hydro-Electric 
Co. v. Railroad Commission of 
Wisconsin, 243 N.W 322, 208 Wls. 
348, modifying 236 N.W. 663, 208 
Wls. 848. 

38 . Ala.—Alabama Public Service 
Commission v. Mobile Gas Co., 104 
So. 638. 213 Ala. 50. 

39 . Ala.—^Alabama Public Service 
Commission v. Mobile Gas Co., su¬ 
pra. 

Ind.—State Public Se^\^ Commission 
v. State, 111 N.E. 10, 184 Ind. 273. 

40. N.Y.—Peo, v. Stevens, 96 N.E. 
114, 203 N.Y. 7—Peo. v. Stevens, 90 
N.E. 60, 197 N.Y. 1. 

4a. Kan.—Kansas City etc., R. Co. 
V. Bristow, 167 P. 1188, 101 Kan. 
557, L.R.A.1918E 342. 

51 C.J. p 53 note 40. 

48 . Kan.—Kansas City, etc., R. Co. 
V. Bristow, supra. 

43 . Kan.—Kansas City, etc., R. Co. 
V. Bristow, supra. 

44, N.Y.—Poo. V. Stevens, 96 N.E. 
114, 208 N.Y. 7. 

45k N.Y.—Peo. v. Stevens, supra. 

46 . Mich.—Hillsdale Light ft Fuel 
Co. V. Michigan Public Utilities 
Commission, 189 N.W. 893, 220 
Mich. 101 . 
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the amount applied for is excessive, the commission 
must determine a reasonable amount,^*^ In this 
connection, the factual basis, which the commission 
is to ascertain and consider, is not confined merely 
to the value of the assets to which the corporation 
has technical title reasonable protection to pro¬ 
spective purchasers is an important consideration 
and the question of the return which the corpora¬ 
tion may be permitted to earn on its property can¬ 
not be ig:nored.*>® Also a proper criterion as to the 
amount of the issue is the value of the property 
exchangled.The commission’s determination of 
such value will not be disturbed on certiorari, where 
within the range of the evidence presented ,®2 and 
its determination of the number of bonds that may 
be issued under a particular valuation is final and 
not subject to judicial review.®^ 

When the facts have been ascertained, the func¬ 
tion of the commission becomes wholly ministeri¬ 
al,®^ and it has no discretion to grant or refuse its 
permission.®® However, it is not bound to approve 
or disapprove the whole of an application as pre¬ 
sented,®® and may approve it to the extent to which 
its necessity appears and disapprove the remain¬ 


der.®7 Also the commission cannot authorize the 
issuance of bonds unless the statutory conditions in 
effect at the time have been complied with.®® Thus, 
under statutes, upheld as to their constitutionality, 
the commission cannot authorize the issuance of 
bonds unless it finds that purchasers are reasonably 
protected.®® 

Under statutes so providing, only the public util¬ 
ity commission or the attorney general can insti¬ 
tute proceedings to have securities of a public serv¬ 
ice company judicially invalidated on the ground 
that they were not legally issued.®® 

§ 1148. Negotiability 

Corporate bonds when they employ worde of negotia¬ 
bility are as a ruie heid to poaaeat the ordinary incidents 
of negotiable Inatrumenta. 

Corporate bonds, whether their coupons are at¬ 
tached or detached, arc, when they employ negotia¬ 
ble words, as where they are made payable to the 
bearer, the holder, or to order, almost universally 
held to be negotiable instruments, possessing the 
ordinary incidents of such instruments, although 
they may be issued under seal,®i indorsed by the 


47 . Wis—Central Steam Heat 

Power Co. v. Itailroad Commission | 
of Wl.soonsin, 213 N.W. 298, 192 j 
Wls. 595. j 

48. Wis—^^VIs^onsln Hvdro-Elec-j 

trie Co. V. Hiiilroad Commission of; 
Wtsronsln, 243 N W. :’.22. 20R Wls 
348. modifying 236 N.W. 663, 208 
Wls. 348. 

49 . Wis—Wisoonsin Ilydro-Elec- 

trle Co. V. Railroad Commission of 
Wisconsin, supra. 

60. Wis.—Wisconsin Hydro-Elec¬ 

tric Co. V. Railroad Commission of 
Wisconsin, supra. 

51. Mirh—Hlll.sdalo Hiphl & Fuel 

Co. V. Michigan Public IJtllilios 
Commission, 189 N.W. 893. 220 

Mich. 101. 

52. Mich.—Hillsdale IdRlit & Fuel 
Co. V. AlichiRran Public Utilities 
Commission, supra. 

Svidsnee of valne 

In delerinininfir the value of prop- 
-erty to be exchanged for bonds in 
order to fix tbo amount of tbe is¬ 
sue, the cost of reproduction new 
less d«*prcclnlion is evidence of val¬ 
ue. but Is not value, nor exclusive 
evidence of \alur, and the commis¬ 
sion may consider other evidence of 
value. Also the commission may re¬ 
fuse to acrepi appraisal figures In 
full where percentages Included 
were, so far as appeared, wholly ar¬ 
bitrary, and there was no proof that 
they were actually incurred or usual¬ 
ly incurred.—Hillsdale Light & Fuel 


Co. V. Michigan Public Utilities Com¬ 
mission, 189 N.W. 893, 220 Mich. 101. 

53. Tex.-—U. S., etc.. Trust Co. v 
Delaware Western Constr. Co., Civ. 
App., 112 S.W. 447. 

64 . Ind.—State Public Serv. Commn 
V. .State, 111 N.E. 10, 184 Ind. 273. 
Kan.—Kansas City, etc., R. Co. v. 
Rristow. 167 1». 1138, 101 Kan. 657. 
LR.A.1918E 342 
51 C.J. p 53 note 47. 

55. Ind —Public Service Commission 
V, City of Indianapolis, 137 NE 
705. 193 Ind 37—State Public Serv¬ 
ice Commission v. State, 111 N.E. 
10. 184 Ind. 273. 

Kan.—Kansas City, etc., R. Co. v. 
Hrlstow. 167 I*. 1138, 101 Kan. 657, 
L.n A 1918E 342. 

N.Y.—Poo. V. Stevens, 96 N.E. 114, 
203 N.Y. 7. 

51 C.J. p 63 note 48. 

56. N.Y.—Poo. V. First Dist. Public 
Service Commission, 122 N.Y.S 
641, 137 App.Div 810, appeal dis¬ 
missed 92 N.E. 629, 199 N.Y. 254. 

57. N.Y.—Peo. v. First DIsl. Pub¬ 
lic Service Commission, supra. 

58. Wis.—State ▼. Gettle, 220 N.W. 
201, 196 Wis. 1. 

59. Wls.—Slate v. Gettle, supra. 

60. I’a.—Bradford County Telephone 
Co. V. Young, 198 A. 96, 329 Pa. 
433. 

61. Ill.—Pflueger v. Broadway Trust 
& Savings Bank. 265 lll.App. 569, 
affirmed 184 N.E. 318, 361 111. 170. 
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N.Y.—Mechanics’ Bank v. New York, 
etc., R Co., 13 N.Y. 699, reversing 
11 N.T.Super. 480. 

Pa.—J S Judge & Co. v. Lilley, 28 
Pa.Dlst. & Co. 3—Newport & Sher¬ 
mans Valley R Co. v. Seager, 19 
Pa Co. 465, affirmed 7 Pa.Super. 
268. 

Tenn —^Nickey Bros. v. Lonsdale 
Mfg. Co., 258 S.W. 776, 149 Tenn. 
391. 

Va.—Stuart Court Realty Corpora¬ 
tion V. Gillespie. 143 SB. 741, 160 
Vn. 515, .*>9 A L.R 334. 

14a C.J. p 616 note 32. 

They pass from hand to hand 

N Y.—Hutchison v. Ross, 187 N.E. 
65, 262 N.Y. 381. 89 A.L.R. 1007, af¬ 
firming Ross V. Ross, 253 N.Y.S. 
871, 233 App Div. 626, which re¬ 
versed 243 N.Y S. 418, 137 Mlsc. 
795, affirmed Hutchison v. Ross, 
253 N.Y.S 889, 233 App.Div. 616. 
Reargument denied 188 N.E. 102, 
262 N.Y. 643, 89 A.L.R. 1023. 

Overdue and nnpald iutereet oou- 
pone do not of themselves make the 
corporate bonds to which they are 
attached nonnegotiable.—Indiana & 
I. C. R. Co. v. Sprague, Ind., 103 U. 
S. 736, 26 L.Ed. 654. 

Pormerly it waa held that a bond 
could not be made to bearer, but 
might be indorsed by the payee so 
as to become payable to bearer. 
U.S.—Clarke v Jano.sville, D.C.Wls., 
5 F.Cas.No.2.S54. 1 Btss. 98. 

)N.a—^Marsh v. Brooks, 88 N.C. 409. 
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state,*2 or guaranteed by other corporations.®® If 
an extrinsic document is referred to as the face of 
such a bond, which modifies the unconditional prom¬ 
ise to pay, its negotiability is destroyed; but if the 
reference is merely to the origin of the transac¬ 
tion or to some other writing which provides addi¬ 
tional security for the performance of the uncon¬ 
ditional promise to pay, the negotiability of the 
bond is not affected or destroyed;®^ nor is it af¬ 
fected by a separate independent contract appear¬ 
ing on the face of the bond,®^ or by the fact that 
the bond is accompanied, when issued, by a separate 
agreement, which becomes separated therefrom be¬ 
fore the purchase of the instrument.®® According¬ 
ly the negotiability of such bonds is not affected by 
the fact that they are secured by a mortgage or 
trust deed;®7 the fact that they refer to a trust 
agreement,®® indenture,®® or deed,*^® or to a mort- 
gage,7i securing them, for a statement of the rights 


of holders and of the condition of their issue; or 
that they provide that all rights of action on them 
after default are vested in a trustee in accordance 
with a trust agreement.^® Likewise, their negotia¬ 
bility is not destroyed by the fact that the due date 
may be accelerated upon default of payment of in¬ 
terest;^® that they show on their face that the ob¬ 
ligor is required to keep a sinking fund for their 
redemption,^® or that the obligor may redeem the 
bonds before the days stipulated;*^® that they pro¬ 
vide for payment of principal and interest without 
deduction of any tax,^® or for payment of attorney’s 
fees in case of suit,*^*^ or contain a warrant of at¬ 
torney to confess judgment,^® or a stipulation pro¬ 
viding for a retirement fund and interest fund 
from surplus earnings, where there is further pro¬ 
vision for foreclosure on the entire property in 
case of default.*^® Neither is their negotiability af- 


aa. Ala.<—Reid v. Mobile Bank. 70 
Ala. 199. 

63. N.Y.—Hig|?ins v. Hocking Val¬ 

ley R. Co.. 177 N.Y.S. 444, 188 App. 
Div. 684. 

64h Ill.—Sturgis Nat. Bank v. Har¬ 
ris Trust & Savings Bank, 266 Ill. 
App. 199. affirmed 184 N.E. 589. 361 
111. 465—Pfluoger v. Broadway 

Trust & Savings Bank. 265 Ill.App. 
669. affirmed 184 N.E. 318. 351 Ill. 
170. 

65 . U.S.—Lisman ▼. Milwaukee, L. 
S. & W. Ry. Co.. CC.Wis.. 161 F. 
472. affirmed 170 F. 1020. 95 C.C.A. 
671. 

Vrovlsloa for szcliaiige for stock 

A provision of a bond issued by a 
railroad company, giving the holder 
the right to exchange the same at 
par for stock of the company, is no 
part of the bond, but Is a separate 
and independent contract, which does 
not affect the negotiability of the 
bond —Ltisman v. Milwaukee, L. S. 
& W. Ry. Co., C.CWis., 161 F. 472, 
affirmed 170 P. 1020, 95 C.C.A. 671. 

66. U.S.—Hotchkiss v. National 
Banks, N.Y., 21 Wall. 854, 22 L.Ed. 
645. 

67. R.I.—American Nat. Bank v. 
American Wood Paper Co., 32 A. 
305. 19 R1 149. 61 Am.S.R. 746, 
29 L..R.A. 103. 

Tenn.—Nickey Bros. v. Lonsdale 
Mfg. Co., 258 S.W. 776, 149 Tenn. 
391. 

Provision in trust Indenturs se¬ 
curing bonds making tru.stee bond¬ 
holders’ agent and charging him 
with duty to obtain payment of 
bond.s and coupons prior to their due 
dates for better security of bond¬ 
holders did not make bonds nonnego- 
tiable.—Morley v. University of De¬ 
troit, 266 N.W. 861, 269 Mich. 216, 96 


A.L,R. 1217, certiorari denied 55 S. 
Ct. 645, 294 U.S. 718, 79 L.Bd. 1251. 

Za Oallfomia bonds Issued by a 
corporation payable to bearer, but 
showing on their face that they are 
secured by a mortgage or trust deed 
on real estate, were not negotiable 
under the law as it existed prior to 
act which took effect Aug. 8, 1916.— 
Popp V. Exchange Bank. 208 P. 118. 
189 Cal. 296—Crocker Nat Bank of 
San Francisco v. Byrne & McDonnell, 
173 P. 752. 178 Cal. 329—King v. Har¬ 
ford, 191 1*. 998, 48 Cal.App. 405. 

68. III.—Pflueger v. Broadway Trust 
& Savings Bank, 184 N.E. 318. 351 
Ill. 170, affirming 265 Ill.App. 569. 

Mich.—Merchants’ Nat. Bank v. De¬ 
troit Trust Co., 242 N.W. 739, 258 
Mich. 626. 85 A.L.R. 350. 

N.Y.—Continental Casualty Co. v. 
.^tna Casually & Surety Co., 296 
N.Y.S. 833, 251 App.DIv. 467. 

69. N Y —Cunningham v. Pressed 
Steel Car Co., 265 N.Y.S. 256, 238 
App.DIv. 624, affirmed 189 N.E. 750, 
263 N.Y. 671. 

70i III.—Sturgis Nat. Bank v. Har¬ 
ris Trust & Savings Bank, 266 Ill. 
App. 199, affirmed 184 N.E. 589. 351 
Ill. 465. 

71. III.—Sturgis Nat. Bank v. Harris 
Trust & Savings Bank,' supra. 
Mich.—Merchants' Nat. Bank v. De¬ 
troit Trust Co.. 242 N.W. 739, 268 
Mich. 526. 85 A L.R. 350. 

N.Y.—Enoch v. Brandon, 164 N.E. 46, 
249 N.Y. 263. reversing 228 N.Y. 
S. 789, 224 App.Div. 692, which re¬ 
versed 220 N.Y.S. 294, 128 Misc. 
695—Higgins v. Hocking Valley R. 
Co.. 177 N.Y.S. 444, 188 App.Div. 
684. 

78L Ill.—^Pflueger v. Broadway Trust 
A Savings Bank, 184 N.E. 318, 851 
111. 170, affirming 266 llLApp. 669. 
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73 . Ill.—Chicago & S S. R. T. R. Co. 
V. Northern Trust Co., 90 Ill.App. 
460, affirmed Wells v. Northern 
Trust Co., 63 N.E. 136, 195 III. 288. 

N.Y.—Enoch v. Brandon. 164 N.E. 45. 
249 N.Y. 263, reversing 228 N Y.S. 
789. 224 App.Div. 692, which re¬ 
versed 220 N Y S. 294, 128 Mlsc. 
695—Higgins v. Hocking Valley R. 
Co., 177 N.Y.S. 444, 188 App.Div. 
684. 

Option to aeoolorato duo dato did 

not affect negotiability of corporate 
bonds which were unconditional 
promises to pay at fixed or determin¬ 
able future time.—Continental Cas¬ 
ualty Co. v, iEtna Casualty & Sure¬ 
ty Co., 296 N.Y.S. 833, 251 App.Div 
467. 

74. Mass.—^Union Cattle Co. v. In¬ 
ternational Trust Co., 21 N.E. 962. 
149 Mass. 492. 

N.Y.—Enoch v. Brandon, 164 N.E. 46. 
249 NY. 263, reversing 228 N.Y..S 
789, 224 App.Div. 692. which re¬ 
versed 220 N.Y.S. 294, 128 Mlsc. 
695. 

76. Mass.—^Union Cattle Co. v. In¬ 
ternational Trust Co., 21 N E. 962. 
149 Ma.ss. 492. 

76. U.S.—Chavelle v. Washington 
Trust Co.. Wash., 226 F. 400, 141 
C.C.A. 230, appeal dismissed 39 S. 
Ct. 135, 248 U.S 545. 63 L.Ed. 414. 

Ill.—F'flueger v. Broadway Trust & 
Savings Bank. 265 Ill.App. 569, af¬ 
firmed 184 N.E. 318, 351 Ill. 170. 

77. Cal.—Kohn v. Sacramento Elec¬ 
tric. etc., R. Co., 141 P. 626, 168 
Cal. 1. 

78. N.J.—Stratton v. Allen. 16 N.J 
Eq. 229. 

79. Ariz.—Martin v. Bankers' Trust 
Co., 156 P. 87, 18 Ariz. 66. Ann. 
Cas.l918B 1240. 
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fected by the nonpayment of an installment of in* 
terest when due.*® 

However, a corporate bond or debenture to be 
negotiable must have the qualities which the Uni¬ 
form Negotiable Instruments Act prescribes as in¬ 
dispensable to the negotiability of written instru- 
ments.*i Accordingly such instruments are not ne¬ 
gotiable if they are payable otherwise than in mon¬ 
ey ** or if they incorporate by reference all of the 
provisions of a mortgage,** or if they contain a 
condition not certain of fulfillment,*^ or a condition 
or contract not permitted by statute to be placed up¬ 
on negotiable paper,** even though otherwise the 
phrasing of the instrument would make it negotia¬ 
ble.*® Also, a bond with interest coupons attached 
is not to be regarded as a negotiable promissory 
note within the meaning of a statute allowing grace 
upon such notes,*'^ and the fact that an officer of 
the corporation believes that bonds are negotiable, 
when they are not so according to their terms, docs 
not render them negotiable.** 

The question of the negotiability of corporate 
bonds or debentures must be determined from the 
face of the instrument itself,** as a whole ;*® and 
where the meaning is doubtful the construction most 
favorable to the bondholder must be adopted.*^ 


Registered corporate bonds usually are not ne¬ 
gotiable.®* However, corporate boi>ds are not ren¬ 
dered nonnegotiable because they contain a provi¬ 
sion to the effect that they are payable to bearer, 
or, if registered, to the registered holder,®* or that 
they may be registered and made payable by trans¬ 
fer only on the books of the corporation issuing 
them.®^ 

What law governs. In determining whether cor¬ 
porate bonds are negotiable, the law of the place 
where they are payable usually governs,®* but if the 
controversy is between the original holder and a 
third party claiming title, the law of the jurisdic¬ 
tion wherein the transaction occurred through 
which the third party claims title should be ap¬ 
plied.®* 

§ 1149. Consideration 

Generally corporate bonda mutt be aupported by a 
valuable consideration or such consideration as may be 
prescribed by statutes or constitutional provisions. 

A consideration passing to the corporation is es¬ 
sential to the enforceability against it of its 
bonds,®'^ except as against the rights of bona fide 
holders for value, where not precluded by statute, 
as is indicated below in § 1161. Such considera¬ 
tion may consist of property,®* including the good 


80 . us.— Indiana & I. C. R. Co. v. i 

SpraK:uo. Ind., 103 U.S. 756. 26 L. 
Rd 554. I 

14a C.J. p 617 note 48. 

81 . Ill.—Pfluesrer v. Broadway Trust 
& Suvin|?s Bank, 265 Ill.App. 569. 
affirmed 184 N.E. 318. 851 Ill. 170 

Pa.—J. S. Judge & Co. v. Lilley, 28 
Pa.nist. & Co. 3. 

The ’Uniform negotiable Znetra- 

ments Act applies to corporate bonds 
as well as to bills, notes, and checks. 
—Nickey Bros. v. Lonsdale Mfg. Co., 
267 S.W. 403. 149 Tcnn. 1, 31 ALR 
1383. 

88 . Cal.—Kohn v. Sacramento Elec¬ 
tric. etc.. R. Co.. 141 P. 626, 168 
Cal. 1. 

83 . Mich.—Merchants' Nat. Bank v. 
Detroit Trust Co.. 242 N.W. 739, 
258 Mich. 526, 85 A.L R. 350. 

84 . Cal.—Kohn v. Sacramento Elec¬ 
tric, etc.. U. Co., 141 P. 626, 168 
Cal. 1. 

85 . Cal.—Crocker Nat. Bank of San 
Francisco v. Byrne & McDonnell, 
173 P. 752, 178 Cal. 329. 

88 . Cal.—Crocker Nat. Bank v. 

Byrne, supra. 

87 . Mass.—Chaffee v. Middlesex U. 
Co., 16 N.E. 34, 146 Mass. 224. 

14a C.J. p 617 note 63. 

88 . C''al.—Kohn v. Sacramento Elec¬ 
tric. etc.. R. Co.. 141 P. 126, 168 
Cal. 1. 


89. Ill.—Pflueger v Broadway Trust 
& Savings Bank, 265 Ill App 569, 
affirmed 184 N.E. 318, 351 Ill. 170. 
'Whether the promise to pay is 
nnoonditioaal must be determined 
from the face of the writing lt,splf. 
—Sturgis Nat. Hank v. Harris Trust 
& Savings Bank, 266 Ill App. 199, af¬ 
firmed 184 N.E. 589, 351 111 465 

90l N.T.—Enoch v. Brandon, 164 N 
E 45, 249 N.T. 263. reversing 228 
N Y.S. 789. 224 App.Dlv. 692. which 
reversed 220 N.Y.S 294. 128 Misc. 
695, 

91. Ill.—Sturgis Nat Bank v. Harris 
Trust & Savings Hank, 266 Ill.App. 
199, affirmed 184 N.E 589, 3.51 111. 
465. 

N.Y.—Enoch v. Brandon, 164 N E. 46, 
249 N.Y. 263, reversing 228 N.Y 
S. 789, 224 App Div. 692, which re¬ 
versed 220 N.YS. 294. 128 Misc. 
695. 

98. Pa.—Novoprutsky v. Morris Plan 
Co. of Philadelphia. 179 A. 218, 319 
Pa. 97. 98 A.L.R 1486. 

93. N Y.—Enoch v. Brandon. 164 N. 
E. 45, 249 N.Y. 263, reversing 228 
N Y S. 789, 224 App.Div. 692, which 
reversed 220 N.Y.S. 294, 128 Misc. 
695. 

94. Ala.—Reid v. Mobile Bank. 70 
Ala. 199—Savannah, etc., R. Co. v. 
Lancaster. 62 Ala. 555. 
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95. Pa—J. S. Judge St Co. v. Lilley, 
28 Pa List & Co 3 

It was stipulated that the negotia¬ 
bility of corporate bonds is control¬ 
led by the law of the place where the 
bonds were issued and payable.— 
MerchantfiT Nat Bank v. Detroit 
Trust Co.. 242 N W. 739, 258 Mich 
526. 85 A.L.R 360 

96. Til.—Pflueger v. Broadway Trust 
& Savings Bank. 365 Ill App. 569. 
affirmed 184 NE 318, 351 111 170. 

97. Tex.—Farmers', etc , Nat. Bank 
V. Waco Electric R., etc., Co., Civ. 
App., 36 SW. 131. 

14a C.J. p 618 note 59. 

Bonds properly canoeled 

In mortgage foreclosure suit, bonds 
held in his individual capacity by 
president of corporation which is¬ 
sued them were properly canceled 
in absence of showing of how they 
were transferred to him or of wheth¬ 
er consideration was in fact paid to 
the corporation.—Michigan Trust Co 
V. Land Owners Ass'n, 284 N W. 894, 
288 ^ich. 323. 

96. Ohio.—Coe v, Columbus, etc . R. 

Co, 10 Ohio St. 372. 75 Am D. 518. 
14a C.J. p 618 note 60. 

Consideration snlllcient 

(1) Where Investment company 
which organized consolidated water 
company bought old companies' prop¬ 
erties. gave such properties to new 
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will of a business,or services,* as well as money. 

A general statutory authority to issue bonds not 
in excess of a certain amount contemplates an issue 
for a new, adequate, and valuable consideration in¬ 
creasing the available funds of the corporation.* 
Corporate bonds are not invalidated by the fact that 
the consideration has been excessively valued,* or 
because it has been received under a contract not 
enforceable against it,^ or after the bonds were is¬ 
sued.* Neither are they invalidated because the 
money received for them is subsequently misapplied 
or wasted,* and the purchaser of such a bond is not 
bound to see that the officer from whom he pur¬ 
chases it applies the proceeds to the purposes of the 
corporation.^ Also a bondholder is not, because of 
the fact that he is such, estopped from setting up 
want of consideration as to other bonds of the cor¬ 
poration.* 

Where a corporation increases its bonded indebt¬ 
edness, a part of which is for a full and valuable 
consideration, and part is without such considera¬ 
tion and fictitious, and the real is readily severable 
from the fictitious increase, the former is valid, al¬ 
though the latter may be void or voidable.® 

Constitutional and statutory provisions. Consti¬ 
tutional and statutory enactments for the protection 
of stockholders and creditors of corporations in 
many of the states prohibit the issuance of corpo- | 
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rate bonds, except for money, labor, or property 
actually received and applied to the purposes for 
which the corporation was created,** and under 
further provisions in some states the directors, in 
the absence of fraud, are given power to determine 
the valuation of property received for the bonds.** 
These provisions relate to the original issue of 
bonds by the corporation, their purpose being to 
prevent a corporation from starting out in life with 
a serious impairment of its capital.** They are not 
evaded through the receipt of property or money 
if the amount or value is inadequate,** and the 
property received must be such property as would 
be germane to, or connected with, the business pur¬ 
poses of the corporation, as defined in its charter.*^ 
The transaction must be bona fide, and not a mere 
device to evade the law and impose on the corpo¬ 
ration a greater obligation than there is occasion 
for it to assume.** Under some provisions of this 
character, bonds issued by a corporation on account 
of which no money, labor, or property is paid, per¬ 
formed, or received are illegal and void,** except, 
in the case of negotiable bonds, in the hands of bona 
fide purchasers for value, as is considered below in 
§ 1161, although under other and similar provisions 
it has been held that they are voidable and not void, 
where issued for an inadequate consideration or for 
no consideration.**^ The provisions arc construed, 
however, as not being intended to interfere with 
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company In exchange for new com¬ 
pany's bonds secured by such proper¬ 
ties, and sold bonds to public at a 
profit, such bonds were issued for 
adequate consideration.—^Robinson v. 
Harris Trust & S.avings Bank, C.C.A 
Tex., 89 F.2d 929, certiorari denied 
68 S.Ct. 37, 302 U.S. 716, 82 L.Ed. 
553. 

(2) Where promoter purchased as¬ 
sets of old corporation for bondhold¬ 
ers under agreement to convey them 
to new corporation in return for 
bonds, bonds of new corporation were 
supported by consideration.—Tn re 
Acadia Dairies, 135 A. 846, 15 Del.Ch. 
248. 

(3) Bonds were supported by con¬ 
sideration where they were issued by 
the mortgagor as a corporation new¬ 
ly formed to the owners of two com- | 
panies in proportion to their stock 
holdings, in exchange for the assets 
of the companies, as part payment 
for the said assets.—State Bank of 
Collinsville v. Long, 273 Ill.App. 177. 
99. U.S.—^Estate of Planning Corpo¬ 
ration V. Commissioner of Internal 
Revenue, C.C.A., lOi F.2d 16. 

1. Mo.—Chouteau v. Allen, 70 Mo. 
290. 

Servloes la prooaslag eoatraets 
Bonds issued by mortgagor corpo- 


I ration as consideration for services 
* in procuring contracts for mortgagor 
were based on valid consideration.— 
Harvey v. Guaranty Trust Co. of 
New York. 236 N.Y.S. 37, 134 Misc. 
417. 

2. U.S.—Kemble v. Wilmington & N. 
R. Co., C.r.Pa., 14 F.Cas.No.7.684, 
13 Phila. 469. 

14a C.J. p 618 note 62. 

3. N.Y.—Seymour v. Spring Forest 
Cemetery Assoc., 39 N.E. 366, 114 
N.Y. 333, 26 L.R.A. 859. 

14a C.J. p 618 note 63. 

4. Mo.—Chouteau v. Allen, 70 Mo. 
290. 

6. Wis.—Haynes v. Kenosha Elec¬ 
tric R. Co., 119 N.W. 568, 121 N.W. 
124, 139 Wls. 227. 

0L Colo.—Robinson v. Dolores, etc.. 
Canal Co., 29 P. 750, 2 Colo.App. 
17. 

7. Pa.—^Philadelphia, etc., R. Co. v. 
Lewis, 33 Pa. 33, 75 Am.D. 674. 

14a C.J. p 618 note 67. 

8. Tex.—Farmers’, etc., Nat. Bank v. 
Waco Electric R., etc., Co., Civ. 
App., 36 S.W. 131. 

9 . U.S.—^Edgar v. Ames, Okl., 265 F. 
835, 167 C.aA. 163. 

19. U.S.—Cass Bank * Trust Co. v. 
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Sheehan, C.C.A.M 0 .. 97 F.2d 936— 
Slupsky V. Westinghouse Electric 
& Mfg. Co., C.C.A.MO., 78 F.2d 13. 

Pa.—Big Spring Electric Co. v. Kitz- 
miller, 110 A. 783, 268 Pa. 34. 

Tex.—Smith v. Ideal Laundry Co., 
Civ.App., 286 S.W. 286. 

14a C J. p 618 note 70. 

11. U.S.—Estate Planning Corpora¬ 
tion V. Commissioner of Internal 
Revenue, C.C.A., 101 F.2d 16. 

12. U.S.—Slupsky v. Westinghouse 
Electric & Mfg. Co.. C.C.A.Mo., 78 
P.2d 13. 

13. U.S.—McCandless v. F'urlaud, N. 
Y., 56 S.Ct. 41, 296 US. 140, 80 L. 
Ed. 121, reversing, C.C.A., 75 P.2d 
977, certiorari granted 55 S Ct. 830. 
295 U.S. 726, 79 L.Ed. 1677, and 
rehearing denied 56 S Ct. 304, 296 
U.S. 664, 80 L.Ed. 473. 

14. U.S.—In re Waterloo Organ Co., 
N.Y., 134 F. 841, 67 C.C.A. 265. re¬ 
versing. D.C., 128 F. 617. 

15. Pa.—Big Spring Electric Co. v. 
Kitzmiller, 110 A. 783, 268 Pa. 34. 

16. Utah.—Rolapp v. Ogden, etc., R. 
Co., 110 P. 364, 37 Utah 640. 

14a C.J. p 618 note' 71. 

17. Tex.—Smith v. Ideal Laundry 
Co., Civ.App.. 286 8.W. 286. 
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the usual and customary methods of raising funds 
by corporations, by the issue of stocks or bonds for 
accomplishing legitimate corporate purposes and 
the validity of the bonds, therefore, does not depend 
on the inquiry whether the money, property, or la¬ 
bor actually received therefor was of equal value in 
the market with the bonds,!^ but whether the trans¬ 
action is a real one based on a present considera¬ 
tion and bearing some reasonable approximation to 
the amount of indebtedness represented by the 
bonds and not a mere device to evade the law and 
to accomplish what the statute forbids.20 Accord¬ 
ingly, if there is some consideration emanating 
from a legitimate transaction, these provisions are 
regarded as complied with,2i and they do not pre¬ 
clude a corporation from delivering the bonds in 
advance of receiving the consideration thercfor .22 
They do, however, prohibit a corporation from is¬ 
suing bonds to pay scrip dividends, or otherwise re¬ 
ducing its capital stock.23 Also they operate to in¬ 
validate bonds issued to a promoter in payment for 
options on properties of comparatively small or un¬ 
certain prospective value,^^ but not to prevent a 


corporation’s issuing bonds in exchange for the 
promissory note of an individual who is solvent, 
where the transaction is in good faith.25 Where, 
however, the note received by the corporation is 
not entered among its bills receivable nor treated as 
haying been purchased with the bond, the rule is 
different.23 

A violation of the statutory prohibition against 
the issue by corporations of bonds except for mon¬ 
ey, labor, or property actually received and applied 
to the purposes for which the corporation was cre¬ 
ated cannot be cured by anything done by the cor¬ 
poration after it has become bankrupt nor can 
bonds issued in violation of this provision be con¬ 
sidered as having been issued for borrowed money 
so as to render them valid under a provision of the 
charter of the corporation authorizing it to borrow 
money, and bond its property therefor.28 

/Antecedent debts. Bonds may be issued by a 
corporation to pay off an existing indebtedness,2® 
even where the existing indebtedness is in the form 
of a note,*® or bonds previously issued.®^ Ilowev- 


1& Ala.—^Nelson v. Hubbard. 11 So. 

428. 96 Ala. 238. 17 L..R.A. 375. 

14a C.J. p 619 note 73. 

19. U S.—Memphis, etc., R. Co v. 

Dow, Ark.. 7 aT.tJt. 482. 120 US. 

287. 30 L..Ed. 596. 

14a C.J. p 619 note 74. 

sa N.J.—Pomeroy v. New York 

SmeltiniT. etc.. Co.. Ch., 48 A. 395. 
14a C.J. p €19 note 75. 

Tha only mattar for inquiry is as 
to whether the amount received in 
money or in property bears a reason¬ 
able approximation to the amount 
of the bonds. So an inquiry as to 
w'hether the corporation received full 
value for its bonds, or whether too 
much was paid for property, is not 
justifled.—Smith v. Ideal Laundry 
Co.. Tex.Civ.App., 286 S.W. 285. 

91. Cal.—^Wenban Estate v. Hewlett, 

227 P. 723, 193 Cal. 675. 
Oonnidaration snfllciant 

(1) Where the shareholders of a 
corporation on issuing: corporate 
bonds paid in several thousand dol¬ 
lars to the corporation, and the en¬ 
tire bond issue was for the purpose 
of lesseninR the value of the corpo¬ 
rate shares so as to allow a third 
person to acquire an equal interest 
in the stock with the two remaining 
shareholders, it was held that the 
bonds were not void for want of con¬ 
sideration, under a constitutional 
provision such as has been describ¬ 
ed.—Pueblo Foundry & Machine Co. 
V. Lannon, 187 P. 1031, 68 Colo. 131. 

(2) Where one person owning stock 
In a corporation for proAt purchases 
all of the remaining stock of the 


corporation and transfers one share 
of stock to each of two persons for 
the purpose of providing directors, 
and the corporation thereafter Issues 
its bonds secured by a mortgage up¬ 
on the property of the corporation in 
purchase of the outstanding stock by 
this owner, and the amount of such 
bonds does not exceed the real value 
of the stock so purchased, such bonds 
are issued for a valid consideration, 
under a constitutional provision of 
the kind under discussion.—Mann v. 
Mann, 223 N.W. 186, 67 N.D. 650. 

(3) The good will of business sold, 
appraised as capitalization of seller's 
earnings, was sufficient consideration 
for bonds issued by purchasing cor¬ 
poration under statute such as is 
considered in the text.—Estate Plan¬ 
ning Corporation v. Commissioner of 
Internal Revenue. C.C.A., 101 F.2d 
15. 

22. Ill.—Peoria, etc., R. Co. v. 

Thompson. 103 Ill. 187. 

14a C.J. p 619 note 76. 

201 N.Y.—Merz v. Interior Conduit, 
etc., Co.. 34 N.Y.S. 215, 87 Hun 430, 
appeal dismissed 45 N.E. 1133, 151 
N.Y. 638. 

24i. U.S.—^Wiegand v. Albert Lewis 
Lumber &, Mfg. Co.. Pa., 158 F. 608, 
85 C.C.A. 430. 

26. U.S.—In re Waterloo Organ Co., 
D C.N.Y., 128 F. 517, reversed on 
other grounds 184 F. 341, 67 C.C.A. 
255. 

N.Y.—Matter of Snyder, 69 N.Y.S. 
993, 29 Misc. 1. 

20L U.S.—In re Waterloo Organ Co., 
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N.Y., 134 F. 341, 67 C.C.A. 265, re¬ 
versing, D.C., 128 F. 617. 

27. U.S.—In re Progressive Wall 
Paper Corp. N.Y., 229 F 489, 143 
C.C.A 557. LRA.1916E 663. 

2& U.S.—^Wiegand v. Albert Lewis 
Lumber, etc., Co., 158 F. 608, 85 C. 
C.A. 430. 

29. U.S.—Memphis & L. R Co. v. 
Dow, Ark, 7 S.Ct. 482, 120 U.S. 
287. 30 L.Ed. 595. 

N.Y.—Matter of Snyder, 69 N.Y.S. 
993, 29 Misc. 1. 

Presumptive evidence of considera¬ 
tion 

A written agreement between cor¬ 
poration owner and director, which 
acknowledged delivery of bonds to 
him in cancellation of past accounts, 
was presumptive evidence of consid¬ 
eration therefor.—^Wenban Estate v. 
Hewlett, 227 P. 723, 193 Cal, 676. 
Contract effected 

Where moneys were loaned by an 
individual to a corporation, his ac¬ 
tions as president of corporation at 
meetings of its directors and stock¬ 
holders constituted an offer to re¬ 
ceive Issues of bonds in liquidation 
of indebtedness and actions of corpo¬ 
ration and amounted to acceptance.— 
Fidelity Trust Co. v. Federal Trust 
Co., 100 A. 615, 87 N.J.Eq. 650. 

30. N.Y.—^Matter of Snyder, 59 N.Y. 
S. 993, 29 Misc. 1. 

14a C.J. p 619 note 88. 

31. U.S.-—Memphis & L. R. Co. v. 
Dow, Ark.. 7 S.Ct. 482, 120 U.S. 287, 
30 L.Bd. 695. 

14a C.J. p 620 note 89. 
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er, it has been held that the issue of bonds in pay¬ 
ment of a preexisting debt is in violation of the 
statutory provision that bonds shall be disposed of 
only for money paid, labor done, or money or prop¬ 
erty actually received.32 

Issue as bonus. Where bonds are issued as a 
bonus, the question of their validity in the hands of 
the original holder depends upon whether in reality 
they are issued, as the term implies, without consid¬ 
eration. If they are issued without consideration 
they arc void,^^ and a court of equity will enjoin 
the gift.3* 

Where bonds arc issued as a bonus to a sub¬ 
scriber for capital stock the subscription in itself is 
held to be a consideration sufficient to support the 
validity of the bond in some jurisdictions,2^ while 
in other jurisdictions a contrary view is held,2® and 
it is not a sufficient consideration for an issue of 
bonds as a bonus to a stock subscriber that because 
of such issue the stockholders increased his stock 
subscription.^^ An issue of bonds secured by mort¬ 
gage to subscribers as a bonus violates a statute 
prohibiting corporations from lending money to 
their stockholders, as in such case the stockholders 
are made secured creditors and are given a better 
position than the general creditors of the corpora¬ 
tion.** 

Holders of mortgage bonds issued as a bonus who 
transfer them to bona fide holders are liable to the 
company for the face of the bond and the matured 
coupons.** However, in such case if no payment 
has been made by the corporation on account of the 
principal of the bonds to the holder or his trans¬ 
feree, the original holder who sells them is not 


I obliged to account to the corporation for the pro¬ 
ceeds of the sale.*® 

Issue below par. In the absence of restraining 
constitutional provisions or statutes, private corpo¬ 
rations may sell their bonds at less than their par 
value.'*^ Although a corporation is not prohibited 
from issuing bonds at less than their par value by 
a statute or constitutional provision forbidding the 
issuance of corporate bonds except for money paid, 
labor done, or property actually received,** some 
statutes prohibit the issuance of such bonds at less 
than par,** while under other statutes corporate 
bonds can be issued in exchange for work or prop¬ 
erty only when the market price thereof is equal 
to the par value of the bonds so exchanged,** and 
under still others issuance at less than a fixed per¬ 
centage of par is forbidden.** Also, in jurisdic¬ 
tions, where under usury laws it is unlawful to 
charge interest over the rate fixed by statute, a cor¬ 
poration cannot issue bonds bearing the highest 
legal rate of interest, at a discount, for the purpose 
of borrowing money.** Bonds issued in violation 
of these statutes are void,**^ and the fact that the 
obligee in bonds issued in violation of statute was 
ignorant of the statute and did not intend to vio¬ 
late it will not enable him to recover on the bond.** 

Fictitious bonded indebtedness. Under some stat¬ 
utes corporate bonds are void where the increased 
indebtedness resulting from their issuance is heti- 
tious.** It has been held that an indebtedness of 
a corporation is not “fictitious,” within the meaning 
of such a provision, where it consists of notes and 
mortgages issued by the corporation in considera¬ 
tion of money advanced to and paid for the corpo- 


32. Mo.—Hess Warming:, etc., Co. v. 
Burlingrton Grain El. Co., 217 S.W. 
493, 280 Mo. 163. 

93. U.S.—In re Wyoming: Valley Ice 
Co.. D.C.Pa., 153 F. 787. 

14a C.J. p 620 note 92. 

34i. Ala.—^American Ice, etc., Co. v. 

Crane, 39 So. 233. 142 Ala. 620. 

14a C.J. p 620 note 93. 

35. Cal.—McKee v. Title Ins., etc., 

Co., 113 P. 140. 159 Cal. 206. 

36l U.S.—^Williamson v. Collins, 

Ohio, 243 P. 836, 156 C.C.A. 347. 
Utah.—Rolapp v. O^den. etc., R. Co., 
110 P. 364, 37 Utah 540. 

14a C.J. p 620 note 96. 

37. U.S.—Williamson v. Collins, 

Ohio, 243 F. 835, 156 C.C.A. 347. 
381 Tenn.—Morrow v. Nashville 

Iron, etc., Co., 10 S.W. 495, 87 Tenn. 
262, 10 Am.S.R. 658. 3 L.R.A. 37. 

39. U.S.—^Williamson v. Collins, 

Ohio, 243 F. 835, 166 C.C.A. 347. 
14a C.J. p 620 note 99. 


¥k N.T.—Christensen v. Eno, 12 N 
E. 648, 106 N.Y. 97. 60 Am.R. 429, 
27 N.Y.Wkly.Digr. 39. 

41. Colo.—^Pueblo Foundry & Ma¬ 
chine Co. V. Lannon, 187 P. 1031, 68 
Colo. 131. 

Tex.—Smith v. Ideal Laundry Co., 
Civ.App., 286 S.W. 286. 

14a C.J. p 620 note 2. 

42. U.S.—Westingrhouse Electric & 
Mfgr. Co. V. Brooklyn Rapid Tran.s- 
it Co., D.C.N.Y., 288 P. 221. 

Tex.—Smith v. Ideal Laundry Co., 
Civ.App., 286 S.W. 285. 

14a C.J. p 620 note 3. 

43. N.C.—Neuse River Nav. Co. v. 
Newborn, 52 N.C. 276. 

14a C.J. p 621 note 9. 

44. U.S.—Lamprecht v. Swiss Oil 
Corporation. C.C.A.Ky., 32 F.2d 646. 
“Market prloe,” in a statute such 

as is described in the text, means the 

'*market value** in the secondary 

sense of that term, namely, the fair 
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and reasonable value which the prop¬ 
erty would have if dealt with as at 
a market overt.—Lamprecht v. Swiss 
Oil Corporation, supra. 

45 . Wis.—Hinkley Co. v. Pclton, 227 
N.W. 308, 200 Wis. 48. 

Purpose of statute prohibiting: cor¬ 
poration isBUini? bonds for less than 
seventy-five per cent of par value is 
to protect stockholders and bona fide 
creditors.—Hinkley Co. v. Pclton, su¬ 
pra. 

46L N.C.-—Craven v. Atlantic, etc., R. 

Co., 77 N.C. 289. 

47. Wis.—Pfister v. Milwaukee Elec¬ 
tric R. Co., 53 N.W. 27, 83 Wis. 86. 

14a C.J. p 621 note 10. 

48. U.S.—In re Valecia Condensed 
Milk Co., D.aWis., 233 P. 173, re¬ 
versed on other irrounds 240 F. 338, 
153 C.C.A. 264. 

49 . Tex.—Smith v. Ideal Laundry 
Co., Ciy.App.. 286 8.W. 286. 
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ration» and of property sold and delivered to it by 
the mortgagee, although but a part of the consider¬ 
ation for each note executed by the corporation had 
been received by it at the date of the execution of 
the note, if the full consideration was afterward re¬ 
ceived by it and there was no fraud on the part of 
the mortgagee.®® Also, where the constitutional or 
statutory prohibition is against the issue of ficti¬ 
tious bonded indebtedness, it has been held that the 
issue of a nonnegotiable promissory note secured by 
the mortgage of the corporate property is not a vio¬ 
lation of the statute.®^ Furthermore, these provi¬ 
sions do not require the consideration received for 
bonds to correspond to their face value,, except to 
the extent that the indebtedness shall not be ficti¬ 
tious,®2 and they do not apply to a sale of bonds 
at par by a corporation for which it receives the 
money, although the securities given by the corpo¬ 
ration may turn out to be largely fictitious.®® Like¬ 
wise, bonds issued jointly by two corporations only 
a part of the proceeds of which is received by each 
corporation do not constitute a fictitious issue with¬ 
in the meaning of the statute because of the fact 
that each corporation is liable thereon for the en¬ 
tire issue and in excess of the share of the proceeds 
which it received.®^ 

§ 1150. Form, Terms, and Validity 

Generally corporate bonds should be executed In the 
manner prescribed by statute or resolution of the direc¬ 
tors, and may be Issued on any terms not violative of 
charter or statutory provisions. They are not ordinarily 
invalidated by informalities in execution. 

A corporation having power to issue bonds may 
issue them on any terms or conditions, restricted 


only by charter or statutory regulation,®® provided 
such terms or conditions are not against public 
policy.®® Thus such a corporation may issue bonds 
on terms or conditions which have the effect of a 
mortgage on the corporate property,®^ as where the 
bonds issued pledge the real and personal property 
of the corporation for the payment of debt and in¬ 
terest.®® Likewise, bonds of this character may 
be issued on terms and conditions which render the 
liability of the corporation thereon contingent and 
not fixed and unconditional,®® as, for example, that 
a specified majority in value of the bondholders 
may by their action bind the minority to any alter¬ 
ation, modification, or compromise of their rights 
against the corporation or its property, including a 
postponement of the time of payment of interest 
or principal,®® or that bonds issued by a corpora¬ 
tion may be converted at the option of holder into 
common stock of the company,®^ or that interest 
shall be paid semi-annually.®® Also corporate bonds 
providing for a perpetual loan and redeemable only 
at the option of the company, although unusual in 
this country, are not invalid.®® Furthermore, bonds 
may be issued as a means of changing the owner¬ 
ship of the corporations* stock, and where all the 
stockholders acquiesce and participate therein they, 
as well as their transferees, are bound thereby.®^ 

Authorization of issue. A corporation can issue 
bonds only at the instance and under the direction 
of its board of directors.®® Where all the stock¬ 
holders and directors of a corporation consent to. 
and participate in, the issuance of its bonds, the 
corporation and the stockholders are estopped from 
denying the validity thereof;®® but consent of the 


60. U S.—In Fe Wyoming Valley Ice 
Co. DC.Pa., 153 P. 787. 

Cal —Underhill v. Santa Barbara 
Land, vie., Co., 28 P. 1049, 93 Cal. 
300. 

61. Cal.—Underhill v Santa Barbara 
Land, etc., Co., aupra. 

62. U.S.—Sioux City. O'N. & W R. 
Co. V. Manhattan Trust Co., Neb., 
92 F. 428. 34 C.C A. 431. 

Ala.—Nelson v. Hubbard, 11 So. 428, 
96 Ala. 238, 27 L.R.A. 375. 

63. Pa.—Fidelity Ins., etc., Co. v. 

West I*onnaylvanla, etc., R. Co., 21 
A. 21, 138 Pa. 494, 21 Am.S.R. 911. 

64. Tex.—North Side R. Co. v. 

Worthington. Civ.App., 27 S.W. 746 

14a C.J. p 621 note 17. 

65. N.J.—Willoughby v. Chicago 

Junction R., etc., Co., 25 A. 277, 60 
N.J.Eq. 666. 

Ohio.—Coe v. Columbus, etc., R. Co.. 
10 Ohio St. 372, 76 Am.D. 618. 

■6. N.T.—Relmar Holding Go. v. 


Paramount Publlx Corporation, 263 
N.T.S. 776, 147 Misc. 824, affirmed 
261 N.Y.S. 959, 237 App.Div. 870 

Frovlsion rsqoiriag dmaand on tms- 
taa upheld 

Trust Indenture provision denying 
to bondholder right to sue on cause 
of action growing out of indenture 
under which bonds were Issued un¬ 
less demand was first made on trus¬ 
tee by holders of specified percent¬ 
age of bonds outstanding was not 
against public policy.—Relmar Hold¬ 
ing Co. V. Paramount Publix Corpo¬ 
ration. 263 N.Y.S. 776, 147 Misc. 824, 
affirmed 261 N.Y.S. 959, 237 App.Div. 
870. 

57. Flo.—State v. Florida Cent. R- 
Co., 15 Fla. 690. 

58. U.S.—White Water Valley Canal 
Co. V. Vallette, Ind., 21 How. 414, 
16 L.Ed. 164. 

68. Arix.—Martin v. Bankers’ T»-ust 
Co., 166 P. 87, 18 Ariz. 65. Ann.Cas. 
1918E 1240. 


60. U.S—Hackettstown Nat Bank v. 
D G. Yuengling Brewing Co.. N.Y.. 
74 P. 110, 20 C.C.A. 327. 

61. Ill.—Wood v. Whelen, 93 Ill 163. 

68. Ohio.—Coe v. Columbus, etc., R. 
Co., 10 Ohio St. 372, 76 Am D. 618. 

63. N.y.—Schachne v. Corporation 
of Chamber of Commerce, 168 N.Y 
S. 791, 102 Misc. 197. 

64. Colo.—Pueblo Foundry & Ma¬ 
chine Co. v. Lannon, 187 P. 1031, 68 
Colo. 131. 

66. Okl.—Bollman v. Snell, 266 P. 
737, 125 Okl. 110—First Nat. Bank 
V. Dingledein, 229 P. 490, 103 Okl 
81. 

Blraotora holding over, spending 
election of snooessoni, may properly 
authorize issuance of bonds.—Dow- 
dle V. Central Brick Co., 189 N E. 145, 
206 Ind. 242. 

06. N.D.—Mann v. Mann. 223 N.W. 
186, 67 N.D. 560. 
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stockholders to the issuance of bonds, obtained 
without disclosure of the circumstances, does not 
exaise or ratify fraud therein.®"^ 

The form of execution of corporate bonds may be 
prescribed by a resolution of the directors authoriz¬ 
ing the issue.®® 

Seal. Rules as to the form and effect of seals 
on a corporation's general contracts, considere<I 
above in § 1139, have equal application to its 
bonds.®® A formal attestation of the seal of the 
company and of the signature of the officer sign¬ 
ing is not essential to the validity of a bond. These 
facts may be proved otherwise.^® 

Filing description. In some states corporations 
are required by statute to furnish the secretary of 
state a description of bonds issued by them, and 
penalties are provided for a failure to do so, and 
further provisions are made for recovery of the 
penalties and their disposition when recovered. 
These statutes have been construed not to give a 
remedy by indictment, but by civil action on in¬ 
formation to recover the penalty. 

Blanks and incomplete bonds. If the bonds of a 
corporation are issued to a payee not named, or in 
other words are payable in blank, and have in this 
condition passed from hand to hand, it is compe¬ 
tent for the holder to fill the blank, so as to make 
the bond payable to him or to his order,*^® and this 
rule is not affected by the fact that the bond has 
passed out of the state in which it was issued.*^® It 
has, however, been held that a bond in this form 
is void.^® 

Effect of informalities. Whether informalities 
in the execution of a bond will operate to invali¬ 
date it may depend on the terms of a statute pre¬ 
scribing formalities to be observed,^® and may in¬ 


volve also the question whether the alleged ground 
for invalidity is available to the person attacking 
the validity of the bond, considered below in § 1163. 
Bonds which show on their face that they are is¬ 
sued in violation of a mandatory constitutional pro¬ 
vision are void,*^® but under some circumstances a 
court of equity will give effect to a defectively ex¬ 
ecuted corporate bond.^^ 

The omission at the time of delivery of bonds of 
a countersignature required by their terms will not 
affect their validity.*^® Also a corporation cannot 
avoid liability on its bonds because the time and 
place of payment provided therein varies from the 
order of authorization made by the directors, where 
such action was subsequently approved by the di- 
rectors,^® and, while bonds made for a shorter term 
than allowed by statute may be ultra vires, a judg¬ 
ment in an action thereon which is based on the 
corporate liability accruing at the end of the statu¬ 
tory term will not be disturbed on appeal.®® Fur¬ 
thermore, the legality of corporate bonds is not 
affected by the fact that the person designated to 
act as trustee in the mortgage securing them was 
named at an unlawful directors’ meeting to substi¬ 
tute for a trustee previously appointed by resolution 
at a lawful meeting.®^ 

Assenting creditors are not in a position to deny 
the validity of corporate bonds.®^ Also, general 
creditors of the cort>oration cannot impeach the va¬ 
lidity of its bonds on account of its failure to 
file articles of incorporation with the proper state 
officer as required by statute,®® and they cannot im¬ 
peach the validity of such bonds on account of in¬ 
formalities in the meeting of the stockholders which 
authorized the issuance of the bonds where all 
stockholders were present and voted in favor of the 
action taken.®® 


67. U.S.—First Trust & Savfnirs 
Bank v. lowa-Wisconsin Bridf^e 
Co., C.C.A.Iowa, 98 F.2d 416, affirm¬ 
ing, D.C., Bechtel Trust Co. v. 
lowa-Wisconsin Bridge Co., 19 F. 
Supp. 127. 

08l Ky.—Kentucky Coal, etc., Mfg. 
Co. V. Lexington, etc., R. Co., 7 Ky. 
Op. 131. 

66 . U.S.—Bernards Tp. v. Stebblns, 
K.J., 3 S.Ct. 252. 109 U.S. 341, 27 L. 
Ed. 966. 

N.Y.—Solon V. Williamsburg Sav. 
Bank, 21 N.E. 168, 114 N.T. 122, 
affirming 47 Hun 632. 

TO. Pa.—^Myers v. Delaware, etc.. R. 
Co., 3 Kulp 347. 

71. Ga.—McDaniel v. Gate City Gas- 
Light Co., 8 S.E. 693, 79 Ga. 68. 


79l Mass.—Chapin v. Vermont, etc., 
R. Co., 8 Gray 675. 

14a C.J. i> 622 notes 39, 41-43. 

73 . U.S.—White v. Vermont & M. 
R. Co.. Mass., 21 How. 676, 16 L. 
Ed. 221. 

14a C.J. p 622 note 40. 

74. Md.—Edelin v. Sanders, 8 Md. 
118. 

Tenn.—Wynne v. Governor, 1 Terg, 
149, 24 Am.D. 448. 

75 . Ky.—Browning v. Mullins, 13 S. 
W. 427, 12 Ky.L. 41. 

Mass.—Commonwealth v. Smith, 10 
Allen 448, 87 Am.D. 672. 

76 . Pa.—Maas v. Pennsylvania, etc., 
R. Co., 1 Mon. 497. 

77. Minn.—Hicks v. Fruen Cereal 
Co., 233 N.W. 828, 182 Minn. 93. 

7a N.Y.—Gunther v. Mayer, 22 N.T. 
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S. 50, 67 Hun 116, affirmed 34 N.E. 
513, 138 N.Y. 654. 

14a C.J. p 622 note 62. 

79. Ky.—Kentucky Coal, etc., Mfg. 
Co. V. Lexington, etc., R. Co., 7 Ky. 
Op. 131. 

8a Ky.—Browning v. Mullins, 13 S. 

W. 427, 12 Ky.L. 41. 

14a C.J. p 622 note 48. 

81. Del.—In re Acadia Dairies, 136 
A. 846, 16 Del.Ch. 248. 

88. Ill.—State Bank of Collinsville 
V. Long, 278 Ill.App. 177. 

8a Cal.—McKee v. Title Ins., etc., 
Co.. 113 P. 140, 169 Cal. 206. 

14a C.J. p 622 note 64. 

84. U.S.—William Firth Co. v. South 
Carolina L. 6c T. Co., S.C., 122 F. 
669, 69 C.C.A. 73, affirming, D.C., 
in re Goldville Mfg. Co., 118 F. 892. 
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§ 1151. Construction and Operation 

Qentral rules ooverning the conetruetlon and opera¬ 
tion of contracts apply to corporate bonds. 

General rules of law used in the interpretation 
of contracts apply to corporate bonds.*® Thus the 
court will not, unless constrained to do so, give cor¬ 
porate bonds such interpretation as would make 
them void,*® and a provision in such an instrument 
which is repugnant to the essence thereof is void.*^ 
So also a corporate bond which recites that it was 
issued under a certain mortgage, to which refer¬ 
ence was made for a description of the terms under 
which it was issued, is sufficient to incorporate the 
mortgage contract as a part of the bond,** and a 
provision in a corporate mortgage which is refer¬ 
red to in the bond secured is of the same effect as 
though contained therein.** Even where the bond 
does not refer to the security, if they are parts of 
the same transaction they will be considered togeth¬ 
er in determining what the agreement was.*® 

Prospectus, Where a prospectus is issued by a 
corporation in connection with the issuance of its 
bonds, in determining the real purpose thereof the 
prospectus must be read as a wholc.*i 

Numbers, In the absence of statutory regula¬ 
tions, numbers on bonds have no significance what¬ 
ever, as bearing upon the validity of a particular 
bond or of the scries of which it is one.*2 

Situs, A corporate bond has a situs apart from 
the domicile of the owner thereof,** and the rela¬ 
tionship between the holder and the corporation is 
not a trust relationship, but rather one of creditor 
and debtor.*® 


§ 1152. — Lien and Priority 

Whether e corporate bond le eeeured by a lien and 
what priorities accrue under such a bond may be deter¬ 
mined by a corporate resolution, a statute, or a recital 
In the bond Itself. 

The nature and extent of the security may be de¬ 
fined and limited in the resolution authorizing the 
bond issue.*® Also, if a statute so provides, corpo¬ 
rate bonds issued thereunder will operate as a mort¬ 
gage,*® but a bond issued by a corporation which is 
authorized by its charter to issue bonds “binding on 
the property of the company, and on such other 
property belonging to the stockholders as they may 
pledge to said company, by mortgage, to meet their 
own engagements or the engagements of the com¬ 
pany,** and containing on its face a recital that it is 
so issued but with no mortgage to secure it, is not 
a bond operating in itself as a mortgage.*^ Fur¬ 
thermore, where a bond contains an express recital 
that it is “secured by all the property and assets of 
the company,** the fact of the recital being made im¬ 
ports that the bond is secured by some particular 
lien giving it priority over other claims against the 
corporation.®* 

The payment of interest on bonds providing for 
payment of interest out of income must be post¬ 
poned to the payment of all just claims against the 
corporation issuing the bonds,** and under such 
provisions the corporation may deduct from cash 
in the treasury on interest dates an amount to pro¬ 
vide for contingent or conditional liabilities,^ and 
a sum sufficient to cover depreciation of its prop¬ 
erty.* but the bondholders* claim for interest can¬ 
not be postponed to claims for which the corpora¬ 
tion is not legally bound, directly, contingently, or 
conditionally.* 


85. Ill.—PflueBr<*r v. Broadway Trust 
& SavlnKTs Bank, 265 III App 569. 
affirmed 184 N.E. 318. 361 111. 170. 

86. Tenn.—Morgan v. Dayton Coal, 
etc., Co.. 183 S.W. 1019. 134 Tcnn. 
228, Ann.CaB.1917E 42. 

87. Ill.—Pflueger v. Broadway Trust 
ft Savings Bank. 265 Ill.App 669, 
affirmed 184 N.E 318. 351 Ill. 170 . 

88. Neb.—Munch v. Central West 
Public Service Co., 259 N.W. 736, 
128 Neb. 645. 

Votes ISBUsd by oorporatloii, refer¬ 
ring to trust agreement and express¬ 
ly stating that notes were issued 
thereunder, must be construed In con¬ 
nection with such trust agreement.— 
Crosthwaite v. Moline Plow Co., D. 
C.N.Y.. 298 F. 466. 

89. U.S.—Babbitt V. Read. N.Y.. 236 
F. 42, 149 C.C.A. 262, affirming. D. 
C., 216 F. 896. 


90. U.R.—Stanton v. Alabama & C. 
R. Co., C.CAla., 22 P.Cas.No 13,297, 
2 Woods 523. 

14a C J. p 623 note 62. 

91. Del.—Salisbury v. Credit Serv¬ 
ice, Super.. 199 A. 674. 

92. U.S.—Stanton v. Alabama ft C. 
R. Co., C.CAla., 22 F.Cas.No.13,297, 
2 Woods 623. 

Ala.—Stale v. Cobb. 64 Ala. 127. 

93» N.T.—Hutchison v. Ross, 187 N. 
E. 65, 262 N.Y. 381. 89 A.L.R. 1007. 
affirming Ross v. Ross, 263 N.Y.S. 
871. 233 App.Div. 626. which re¬ 
versed 243 N.Y.S. 418, 137 Misc. 
795, affirmed Hutchison v. Ross, 
263 N.Y.S. 889. 233 App.Div. 616. 
Reargument denied 188 N.E. 102, 
262 N.Y. 643. 89 A.L..R. 1023. 

94i N.Y.—Marx v. Merchants' Nat. 
Properties, 265 N.Y.S. 163, 148 Misc. 

6 . 


95. TJ.S.—Snow v. Dalton. N.C., 203 
F. 843, 122 CCA. 161. 

96. Fla.—State v. Florida Cent. R. 
Co., 15 Fla. 690. 

97. Ga.—Brunswick, etc., R. Co. v. 
Hughes. 62 Ga. 657. 

98. R.I.—Stickel v. Atwood, 66 A. 
687. 25 R.I. 466, 462. 

99. Mass.—Edwards v. Internation¬ 
al Pavement Co.. 116 N.E. 266, 227 
Mass. 206. 

1. Mass.—Edwards v. International 
Pavement Co., supra. 

8. U.S.—^Whltridge v. Mt. Vernon 
Woodberry Cotton Duck Co.. D.C. 
Md.. 210 F. 302. 

3. Mass.-—Edwards v. International 
Pavement Co., 116 N.E. 266. 127 
Maas. 206. 
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§ 1153. —— Debentures 

Corporate debentures are construed In accordance 
with general rules and In equity their operation depends 
upon general principles of equity. 

While a debenture created by a corporation is to 
be construed ag^ainst it in case of doubt or ambi¬ 
guity, nevertheless it is to be fairly construed in the 
light of its context and all of the surrounding cir- 
cumstances.^ Also, whether a transaction is in vio¬ 
lation of an indenture under which corporate de¬ 
bentures arc issued may depend upon the intent of 
the parties.® 

Equitable relief against the breach of debenture 
covenants such as those binding the corporation not 
to pledge or mortgage its property except under 
prescribed circumstances, or prohibiting the corpo¬ 
ration from creating or assuming any additional in¬ 
debtedness beyond a specified per cent of the then 
value of its assets, cannot be had where the reme¬ 
dy therefor at law is adequate, or where those deal¬ 
ing with the corporation in violation of such cove¬ 
nants have done so merely through negligence, 
without bad faith, or where the evidence does not 
support the violation charged; and the mere fact 
that the corporation subsequently becomes insolvent 
does not authorize the granting of equitable relief 
for the violation of such covenants, although actual 
or probable insolvency at the time of such viola¬ 
tion, together with additional elements, may justify 
equitable intervention.® Also, such covenants do 
not create an equitable lien on the corporate assets, 
where there is no appropriation or intention to ap¬ 


propriate any specific property or fund as collateral 
security, and they do not per se create any equitable 
right to any part thereof where they do not relate 
to specific property.^ Likewise, covenants of this 
kind do not create anything in the nature of an eq¬ 
uitable servitude where there is no dominant tene¬ 
ment to which the benefit of the servitude may at¬ 
tach; neither do they place the company in the po¬ 
sition of a trustee for the debenture holders, where 
there is no res to which the trust might attach; and 
the recipient of corporate property knowingly re¬ 
ceiving it with knowledge that the transfer is in vi¬ 
olation of such covenants will not necessarily be 
charged as a constructive trustee.® Furthermore, a 
wrong to all of the corporation's creditors, although 
incidentally involving a violation of such covenants, 
gives a cause of action to a representative of all 
of the creditors, such as a trustee in bankruptcy, 
rather than to the debenture holders.® 

The law governing the construction and opera¬ 
tion of corporate debentures as developed from the 
English and Canadian cases is considered in 14a 
C.J. p 623 note 79-p 627 note 21. 

§ 1154. Registration and Certification 

Corporate bonds are regiatered by entry with the 
names of their owners on the books of the corporation for 
their protection. Also, where the parties' contract so 
provides, corporate bonds must be certified by the trus¬ 
tee under the mortgage securing them. 

Registration of bonds refers to the entry of the 
bond and name of its owner on the books of the 


4 . U.S.—Kelly v. Central Hanover 
Bank & Trust Co., DC.N.Y., 11 F. 
Supp. 497, reversed and remanded 
without passinf? on this point, C.C. 
A., 85 P.2d 61. 

Covenaata conatraed 

(1) A covenant in a debenture, 
bindini? the corporation not to pledge 
or mortgage Its property except un¬ 
der prescribed circumstances, under 
the rule of fair construction, was 
considered.—Kelly v. Central Han¬ 
over Bank & Trust Co., supra. 

(2) In construing a debenture cov¬ 
enant prohibiting additional indebt¬ 
edness resulting in an increase of the 
corporation’s total indebtedness to 
exceed fifty per cent of the then val¬ 
ue of its assets, it was held that the 
covenant did not cover loans, the 
proceeds of which were promptly 
used to cancel existing indebtedness, 
or renewals of any loans, that it re¬ 
lated to creation and not to cost of 
carrying principal of indebtedness, 
and that it did not prohibit indebted¬ 
ness additional to that of the deben¬ 
tures, whenever total indebtedness of 
the corporation exceeded fifty per 


cent of the assets—Kelly v. Central 
Hanover Bank & Trust Co., supra. 
Bights of trustees and holders 

Trustee, to which trust agreement 
obligated corporation to pay full 
amount due on its debenture bonds 
for which no property was pledged 
or mortgaged ns security after de¬ 
fault. was held entitled to sue cor¬ 
poration and recover full amount of 
accelerated principal with interest, 
and both trustee and holders of de¬ 
benture bonds of corporation, for 
which no property was pledged or 
mortgaged as security obligated by 
trust agreement to pay trustee 
amount due after default, but pre¬ 
serving bondholders’ right of action, 
had rights of action, subject pro tan- 
to to defense so far as obligor paid 
other obligee.—In re United Cigar 
Stores Co., C.C.A.N.Y.. 68 P.2d 896. 

6. N.Y.—Kaplan v. Chase Nat. Bank 
of City of New York, 281 N.Y.S. 
825, 156 Misc. 471. 

Oovanant vlolatea 
Under covenant of indenture exe¬ 
cuted in connection with issue of 
debentures with bank providing that 
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corporation would not create any lien 
or pledge on stock of its subsidiaries 
without making ratable provision for 
securing of debentures, excepting 
pledge or lien securing notes matur¬ 
ing not more than one year after 
their respective dates, acceptance by 
bank of corporation's note payable in 
six month.s to cover loans and out¬ 
standing demand notes was violative 
of covenant and entitled corpora¬ 
tion's bondholders to injunctive re¬ 
lief, where facts showed Intent to 
evade covenant and there was no 
real payment of notes which were 
marked paid.—Kaplan v. Chase Nat. 
Bank of City of New York, supra. 

6. U.S.—Kelly v. Central Hanover 
Bank & Trust Co., D.r.N.Y., 11 P. 
Supp. 497, reversed and remanded 
without passing on this point. C. 
C.A.. 86 P.2d 61. 

7. U.S.—Kelly v. Central Hanover 
Bank & Trust Co., supra. 

8l U.S.—Kelly v. Central Hanover 
Bank & Trust Co., supra. 

ft. U.S.—Kelly v. Central Hanover 
Bank A Trust Co., supra. 
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corporalfon^^^ The effect of registration is to in¬ 
sure the holder of the bond against loss by robbery, 
fire, etc.,^^ and to provide for the payment of in¬ 
terest directly to the registered creditor without 
presentation of the bond ,12 which must be done not¬ 
withstanding an attempted transfer of the bond by 
the registered holder, where the corporation has it¬ 
self refused to permit the transfer.^^ Registration 
of bonds is not a matter of statutory obligation in 
the United States except in certain instances, gen¬ 
erally in the case of municipal and public service 
corporations;'^ and in these instances the purpose 
of the registration is primarily to protect the mu¬ 
nicipality or cori)oration rather than the stockhold¬ 
er.'A provision in a negotiable coupon bond that 
it may “be registered and made payable by transfer 
only on the books of the company/* entitles the hold¬ 
er of the coupon bond at any time to have it con¬ 
verted into a registered bond transferable only upon 
the books of the company.^® 

Certification. Corporate bonds may provide for 
their certification by the trustee under the mortgag¬ 
es securing them,'^ and the power of a trustee to 
certify bonds of a corporation may be restricted 
under the terms of the agreement authorizing him 
to certify.'* Certification may be made by the trus¬ 
tee after default in payment of interest on bonds 
previously sold, where the deed of trust does not 
prohibit such act;'* but an agreement authcrizing 
the trustee to certify bonds of a corporation w'hen 
mortgages were assigned by the corporation to the 
trustee docs not authorize the trustee to accept 
;nortgages executed by the corp<jration itself for the 
sole purpose of enabling the trustee to certify the 
bonds.2* 

Where a trust deed so rwpvides, the bond w’hich it 
secures is not valid until a prescribed certificate has 
been executed by the trustee. However, this re¬ 
quirement may be waived by the corporal ion. 21 and 


under some circumstances a court of equity will 
give effect to the bond despite the absence of a cer¬ 
tificate of this character .22 Furthermore, if the 
trustee named under a trust agreement providing 
for the certification by him of bonds is incapable of 
accepting the trust, the validity of the bonds will 
not be affected thereby, but a competent trustee will 
be appointed by the court.23 

A trustee under a deed of trust to secure bonds, 
who, in accordance with a provision of the trust, 
certifies each bond as one of a series covered by 
the trust deed, is not a guarantor of the sufficiency 
of the security or of the regularity of the corpora¬ 
tions* conduct in issuing the bonds.24 Also, a trus¬ 
tee who certifies the bonds after accepting a sec¬ 
ond mortgage is not liable to the bondholder under 
an agreement stipulating that the trustee shall be 
liable to a bondholder only for gross negligence 
where a trustee look a mortgage after it had been 
guaranteed by an insurance company to be a first 
mortgage.25 

Debentures. The law governing the registration 
and certification of corporate debentures as devel¬ 
oped in the English and Canadian cases is consid¬ 
ered in 14a C.J. p 627 note 39-p 628 note 61. For 
American case law on this subject, which may arise 
consult the Pocket Parts. 

§ 1155. Subscriptions and Agreements to Is¬ 
sue 

a. In general 

b. Rescission 

c. Damages for breach 

d. Interim receipts or certificates 

a. In General 

Ordinarily, corporate bond tubccriptiona may be con¬ 
ditional and are aiaignable although not negotiable. 
Their validity, construction, and operation it determined 
by rules applicable to contracts generally. 


10. N.J.—Benwtill v. Newark, 36 A. 
668. 66 N.J Eq. 260. 

11. N.T.—Jenny Clarkson Home for 
Children v Missouri, etc, R. Co., 
74 N.E. 671, 182 N.T. 47. 70 L. R.A. 
787. afflrmlnx 87 N V.S. 1138, 92 
App Dlv. 617, whieh affirmed 83 N. 
Y.S. 913. 41 Misc. 214. 

14a C.J. p 627 note 26. 

18. N.J.—'Benwell v. Newark, 86 A. 

66S, 66 N.J.Eq. 260. 

13. U.S.—ShafTer v. Federal Cement 
Co.. D.C.Pa., 226 F. 893. modified 
on other grounds 229 F. 1021, 143 
C.C.A. 662. 

14. Ga.—McDaniel v. Gate City Qas- 
LifiTht Co.. 3 S.E. 693. 79 Ga. 68. 

15. N.'Y.—^'Manhattan Sav. Inat. v. 
10C.J.S.-47 


New York Nat. Exch. Bank. 62 N. 
K 1079, 170 N.Y 58, 88 Am.S.R 
640 

16. Ala.—Savannah, etc., R. Co v. 
Dan<’astor, 62 Ala 565. 

N.J.—Benwell v. Newark, 36 A. 668, 
65 N.J.Kq. 260. 

17 . X J.—Conover v. Guarantee 
Trust Co., 102 A. 844. 88 N.J.ISq. 
450. 

18b N.Y —Hunsbergrer v. Guaranty 
Trust Co.. 160 N.Y.S. 190, 164 App. 
Div. 740. 

14a C.J. p 627 note 33. 

19 . U.S.—^Idaho-Ore^on Ll^ht & 
Power Co. v. Chicagro State Bank. 
Idaho. 224 F. 39. 139 C.C.A. 503. af- 
lirmins, D.C.. 219 F. 683. 
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80 . N.J.—Conover v. Guarantee 
Trust Co.. 102 A. 844, 88 N.J.Eq. 
460. 

81 . Idaho—Easton v. Butterfleld 
Live Stocl 4 Co., 279 P. 716, 48 Idaho 
153. 

88 . Minn.—Hicks v. Fruen Cereal 
Co.. 233 N.W. 828. 182 Minn. 9.3. 

83. 111.—Morse v. Holland Trust Co., 
56 N E. 369. 184 Ill. 255, affirming: 
84 I11.APP. 84. 

84 . W.Va.—Thayer v. South Side 
Foundry & Machine Works. 163 S. 
K 821, 112 W.Va. 134. 

85. N.Y.—Hunsberger v. Guaranty 
Trust Co.. 160 N.Y.S. 190, 164 App. 
Div. 740. 
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The construction of a bond subscription of an 
agreement on the part of the corporation to issue 
bonds depends on the terms of the particular agree- 
ment.26 A subscription to corporate bonds should 
not be lacking in certainty, clarity, or mutuality,^^ 
but where in writing, it need not, as a matter of 
law, be signed by the corporation; delivery of part 
of the bonds and tender of the remainder consti- 
tutes a binding acceptance thereof.^* A subscrip¬ 
tion for mortgage bonds secured on representation 
that the mortgage was a first lien necessarily means 
that the mortgage would outrank adverse claims.29 

Conditional or contingent contracts. A written 
subscription for bonds may be shown by parol to be 
a conditional undertaking on the part of the sub¬ 
scriber, and where there is a failure in the perform¬ 
ance of the condition the subscriber is absolved 
from further liability thereon, as where an agree¬ 
ment of several subscribers is conditional on all tak¬ 
ing the bonds, the failure of one to do so releases 
the others.30 On the other hand, it has been held 
that a contract to take a certain amount of bonds 
from a broker acting for a corporation but not un¬ 
til the broker should subscribe and pay for an equal 
amount himself is a sale of the bonds to the sub¬ 
scribers and an agreement by the broker to take 
an equal amount.^i 

A condition inserted in a bond subscription for 
the benefit of the subscriber may be waived by him, 
as where the subscription agreement provides for 
payment in installments on call by the corporation, 
and also for deposit of bonds with a custodian until 
paid for, the subscriber is entitled to the bonds at 
any time on paying the price.32 

A contract conferring an option to purchase cor¬ 
porate bonds which is an agreement to issue condi¬ 
tioned on the option being exercised, does not vest 
in the prospective purchaser an equitable title there- 
to.23 


Demand cmd tender. An agreement to issue the 
bonds absolutely within a time fixed therein will not 
be construed to make the corporation's liability con¬ 
tingent on a demand for the bonds by the subscrib¬ 
er,*^ and an agreement by the corporation to take 
back from a bond subscriber a certain amount of 
his bonds within a fixed time is absolute,* and not 
conditioned on a tender of the bonds within that 
time, although a tender is necessary before the com¬ 
mencement of the action.** 

Joint subscriptions. A bond subscription signed 
by several subscribers may provide different modes 
of payment by the different subscribers and for a 
determination of the rights of the joint subscribers 
as between themselves, and the terms of such agree¬ 
ment will be controlling as between the joint sub¬ 
scribers.*® 

Assignment and pledge. Bond subscriptions are 
ordinarily regarded as assignable by the corpora¬ 
tion, and when assigned by way of pledge, the 
pledgee is entitled to the performance by the cor¬ 
poration of any obligations placed on the corpora¬ 
tion by the subscription agreement in order to make 
good its security, as where the corporation prom¬ 
ises to issue stock of the company to the bond sub¬ 
scriber as a bonus.**^ However, bond sul)scrii)tions 
are not negotiable, and an assignee thereof has no 
greater rights thereunder than his assignor.*® 

Rights of creditors. Subscriptions to bonds, pay¬ 
able in installments, do not constitute a trust fund 
for the benefit of creditors of the corporation, and 
subscribers to bonds are not liable to creditors to 
the extent of their unpaid subscriptions on that 
ground. An agreement by first mortgage bondhold¬ 
ers to loan money to the corpo»‘ation to complete 
its works and take debenture bonds does not create 
a trust in favor of creditors of the corporation who 
furnish it supplies; nor docs such an agreement 
create a debt due the corporation from the bond 


20. U.S.—Philadelphia Conatr. Co. v. 
Cramp, Pa., 138 P. 999, 71 C.C.A. 
253. 

Vt.—Davis, etc., Mfpr Co. v. Dunbar, 
70 A. 562, 81 Vt. 354. 

14a C.J. p 628 note 62. 

27. Ark.—Laney v. Faulkner Coun¬ 
ty Hospital. 292 S.W. 364, 173 Ark. 
402. 

flhibscxlptioB vaPd 
Written contract to purchase one 
thousand dollars of hospital bonds 
was not invalid for uncertainty or 
ambiguity, or for want of mutuality. 
—^Laney v. Faulkner County Hospi¬ 
tal. supra. 


28l Ark.—Laney v. Faulkner County 
Hospital, supra. 

29. U.S. — Columbia-Knickerbooker 
Trust Co. V. Abbot, C.C.A.Mass., 
247 F. 833. 160 C.C.A. 65, certiorari 
denied 39 S.Ct 6, 248 U. 8. 558, 63 
L.Fd. 420. 

aa Pa.—Philadelphia Real Est. 

Trust Co. V. Riter-Conley Mfg. Co., 
72 A. 695. 223 Pa. 350. 

81. Vt.—Davis, etc., Mfg. Co. v. 
Dunbar, 70 A. 562, 81 Vt. 354. 

32. N.J.—^Watjen v. Green, 21 A. 
1028, 48 N.J.Eq. 822, affirmed 27 A. 
340, 49 N.J.Eq. 676. 

33. Conn.—Patterson v. Farmington 
St R. Co.. 57 A. 863. 78 Conn. 628. 
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34. Colo.—Herr v. Sullivan. 54 P. 
537, 25 Colo. 190. 

35w N.Y.—Hendrickson v. Callnn, 131 
N.YS. 839, 147 App.Div. 480, re¬ 
versing 128 N.Y.S. 980, 70 Misc. 
342. 

36. Ohio.—Post V. Wilson, 5 Ohio 
Dec., Reprint, 368, 5 Am.L.Rec. 235 

14a C.J. p 629 note 81. 

37. U.S.—Kirkpatrick v. Eastern 
Milling, etc., Co.. C.C.N.J.. 135 P. 
146, modified on other grounds 137 
F. 387, 69 C.C.A. 579. 

3a Or.—Guaranty Trust Co. v. Din¬ 
widdle. 166 P. 279, 79 Or. 653. 
14a C.J. p 628 note 67. 
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subscribers, which the creditors of the corporation 
can reach in equity under a statute giving a remedy 
in equity to reach and apply in payment of debts 
“any property, right, title, or interest, legal or eq¬ 
uitable," of the debtor, such statute being held to 
apply only to assignable choses in action and the 
agreement to take the debenture bonds not being 
assignable by the corporation.^® 

Priority of subscription right. In the absence of 
an agreement between the stockholders or provision 
in the governing law there is no preemptive right 
of subscription to bonds which have an incidental 
stock conversion privilege.^® 

b. Eesciflsion 

A subscriber may rescind his contract of purchase 
because of breach by the corporation or fraud inducing 
him to enter into It. 

A subscriber to corporate bonds, or his assignee, 
has a right to elect to rescind and recover the price 
paid, on the corporation’s failure to deliver the 
bonds in accordance with the contract.^^ Also, such 
a subscriber may cancel the subscription when he 
was induced to enter into it by fraud,^2 but he can¬ 
not rescind merely because the corporation has used 
the proceeds of the sale of the bonds for other pur¬ 
poses than those stated in the prospectus.^3 ^ sub¬ 
scriber of corporate bonds who rescinds his con¬ 
tract on the ground of fraud is entitled to a money 
judgment and to a lien on the corporate property,^^ 
but he is not entitled to the Ix^nds, nor to a bond¬ 
holder’s right to a share in the proceeds on distri¬ 
bution under a mortgage sale.^® 

An equitable action to rescind a subscription for 
corporate bonds may be maintained on the ground 
of fraud. However, such an action may be main¬ 
tained only when recourse to equity is necessary to 
do full justice. Also, the burden is on plaintiff to 
show that equitable relief is necessary, and this bur¬ 
den is not sustained where no facts are alleged to 


show that plaintiff would not have been adequately 
relieved by returning the bonds and suing at law for 
the purchase price.^® The right to bring such an 
action may be lost by laches.^^ 

c. Damages for Breach 

The measure of damages for a breach of contract to 
purchase or to issue bonds is, in general, the loss sus¬ 
tained, which may be the difference between the vaiue 
of the bonds and the amount agreed to be paid or, where 
the bonds are tendered to the purchaser, the contract 
price. In case of a contract to- deliver bonds, the con¬ 
sideration for which has been paid, the measure of dam¬ 
ages has been held to be the value of the bonds at the 
time they should have been delivered or, according to 
another view, their highest market value at any time 
thereafter up to the time of trial. 

The measure of damages for breach of a sub¬ 
scription to bonds by failure to pay part of the price 
is the difference between the balance which the 
subscriber agreed to pay and the value of the bonds 
he was to receive therefor.^® However, if the cor¬ 
poration issuing the bonds tenders them to the sub¬ 
scriber the court will direct a delivery of the bonds 
to the subscriber and a recovery of the contract 
price by the corporation.^® The measure of damag¬ 
es for breach of a contract to deliver bonds of a 
corporation, the consideration for which has been 
paid, is held in some jurisdictions to be the value 
of the bonds at the time they should have been de¬ 
livered under the contract with interest, their face 
value being prima facie evidence of their actual val¬ 
ue in absence of other evidence.®® In other juris¬ 
dictions, it has been held that the measure of dam¬ 
ages for breach of contract to deliver bonds is 
their highest market value at any time from the 
time they should have been delivered, to the time 
of trial, with interest.®^ The fact that such bonds 
do not bear interest for a fixed period of years 
docs not warrant a deduction of interest for that 
period from the damages, since to that extent the 
market value must have been impaired alrcady.®2 
Where the corporation is guilty of fraud or de- 


30. Mass.—1‘ottlbone v. Toledo, etc., 

R. Co., 19 N R 337, 148 Mass. 411. 
1 L.U.A. 787. 

4a N.Y.—Venner v. American Tele¬ 
phone & Telegraph Co., 181 N Y.S. 
45, 110 Misc. 118. affirmed 188 N.Y. 

S. 956, 196 App.Div. 960. 

41. N.Y.—Lutz V. Society of ITofes- 
sional Automobile Enf^incers of IT. 
S., 248 N.Y.S. 358. 139 Misc. 358. 
reversing 249 N.Y.S. 523. 

42. Mo.—Donnelly v. Missourl-Lin- 
coln Trust Co., 144 S.W. 388, 239 
Mo. 370. 

N.Y.—Rose V. Merchants’ Trust Co., 
96 N.Y.S. 946. 

14a C.J. p 629 note 96. 


43. U.S.—Hanque Fra neo-Egypt ien- 
ne V. Brown, C.C.N.Y., 34 P. 162. 

44. Mo.—Donnelly v. Missouri-Lin- 
coln Trust Co., 144 S.W. 388, 239 
Mo. 370. 

45. Pa.—Rice’s Appeal, 79 Pa. 168. 

14a C.J. p 629 note 99. 

48. N.Y.—Dennin v. Powers, 160 N. 
Y.S. 636, 96 Misc. 252. 

47. N Y.—Dennin v. Powers, supra. 

Or.—Brice v. Mt. Scott Park Ceme¬ 
tery Corp., 178 P. 936, 91 Or. 333. 

14a C.J. p 630 note 6. 

4a U.S.—Busch V. Stromberg-Carl- 
Bon Tel. Mfg. Co., Mo.. 217 F. 328, 
133 C.C.A. 244, rehearing denied 226 
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P. 200. 141 C.C.A. 130, certiorari de¬ 
nied 36 S.Ct. 166. 239 U.S. 644, 60 
L.Ed. 483. 

4a U.S.—Busch V. Stromberg-Carl- 
son Tel. Mfg. Co., Mo., 226 P. 200, 
141 C.C.A. 130, certiorari denied 36 
S.Ct. 166, 239 U.S. 644. 60 L.Ed. 
483. 

50. U.S.—Henry v. North American 
R. Constr. Co., Colo., 158 F. 79. 85 
C.C.A. 409. 

51. Tex.—San Antonio, etc.. R. Co. 
V. Busch, Civ.App., 23 S W. 308. 

5a Tex.—San Antonio, etc., R. Co. 
V. Busch, supra. 
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ceit in issuing^ the bonds, the bondholders may al¬ 
so recover in tort the amount of the damage there¬ 
by suffered by them.5* 

d. Interim Receipts or Certificates 

An agreement to deliver bonds when Issued, reduced 
to the form of an Interim certificate, may be negotiable 
and is construed in accordance with general rules. A 
right of action therein passes to an assignee. 

A corporation may sell interim receipts giving 
the holder a right to its bonds when issued. The 
rights of the holder and the corporation as to the 
proposed issuance are then controlled by the terms 
of the receipt interpreted in accordance with the 
rules governing the construction of contracts gen- 
erally.54 Accordingly, where the receipt so pro¬ 
vides, the corporation must pay the holder the 
amount thereby represented, if it elects not to issue 
the prescribed bonds.®® 

The title to interim certificates representing cor- 
porate bonds, is subject to transfer, whether they 
are treated as intangible choscs in action or as per¬ 
sonal property,®® and they are negotiable where 
they contain the essentials of negotiable instru- 
ments.®7 However, interim certificates issued by a 
trust company, representing the holder's conditional 
right to receive from the trust company definitive 
mortgage bonds of a corporation when issued, 
which certificates are not signed by the corporation, 
and do not contain any unconditional promise or 
order to pay a certain sum in money, and arc not 
payable on demand or at a fixed or determinable fu¬ 
ture time, are not negotiable,®® 

Where an interim certificate is transferable, the 
transfer thereof may be effected by indorsement and 
delivery, although the transferee may be acting in 
bad faith, and where the intention to transfer is 


Id c.xa. 

clearly expressed by the owner, the form thereof is 
immaterial.®® 

After the transfer of such a certificate to an in¬ 
nocent purchaser for value, a blank endorsement 
thereon cannot be rescinded.®® 

The bona fide purchaser of nonnegotiable interim 
^certificates of a trust company obtains no title to 
them where they have been stolen from a depositary, 
and he is not entitled to recover thereon as against 
the depositary's surety.®^ 

To enable an assignee to recover on interim cer¬ 
tificates for corporate bonds, he must show that the 
assignor had title and paid a valuable consideration 
therefor, or that the assignor was clothed with an 
agency by the corporation to dispose of the certifi¬ 
cates, and that the assignee was an innocent pur¬ 
chaser for value.®® In case the assignee's owner¬ 
ship of the certificates is denied, he cannot rest on 
the presumption that he is a bona fide holder in 
due course.®® 

The corporation in an action by the assignee 
to recover the value of the bonds which the 
corporation has undertaken to issue is entitled to 
credit for amounts charged to such certificate in 
extinguishment of obligations of the original hold¬ 
er to the corporation before notice of the as¬ 
signment.®® Where the actual issuance of lionds 
on interim certificates has been waived, plaintiff, in 
an action against the corporation for the value of 
the bonds which he undertook to issue is not enti¬ 
tled to an additional per cent on the amount repre¬ 
sented by the bonds calli[‘d for by the certificate, 
because the bonds were to be issued on the condi¬ 
tion that the corporation should have the right to 
call them before maturity by paying such an addi¬ 
tional per cent on the principal.®® 
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53. Ohio.—Raymond v. Spring 

Clrove, etc.. R. Co., 10 Ohio Dec, 
Reprint, 416, 21 Cinc.UBul. 103. 

54. N.T.—Carpenter v. Witbeck, 208 
N.Y.S. 645. 212 App.Div. 181. 

Holder not misled 

Interim receipt, entitling holder to 
corporation*R notes "when, as, and 
if Issued," and reciting that notes, 
"if issued," were to be part of au¬ 
thorized issue of one hundred thou¬ 
sand dollars, allhouf?h leadini; pur¬ 
chaser to believe notes had been au¬ 
thorized, were held clearly to show 
they mi^ht not be issued, and any 
misstatement that notes were au¬ 
thorized was therefore not mislead- 
lnf7.—Carpenter v. Witbeck, supra. 

55. N.Y.—Carpenter v. Witbeck, su¬ 
pra. 

63. Ohio.—Hopple v. Cleveland Dis¬ 


count Co., 157 N.R 414, 25 Ohio 
App. 138. 

67. Ohio—Hopple v. Cleveland'Dis¬ 
count Co., supra. 

5a N.Y.—Orth v. Bell, 213 N.Y.S. 
726, 215 App.Div. 738—Babcock v. 
National Surety Co., 176 N.Y.S. 432, 
106 Misc. 149, affirmed 179 N.Y.S. 
909, 190 App.Div. 941—Bconomic 

Developing^ Corporation v. General 
Chinaware Corporation, 200 N.Y.S. 
228. 

14a C.J. p 618 note 57. 

59. Ohio.—Hopple v. Cleveland Dis¬ 
count Co., 157 N.E. 414, 25 Ohio 
App. 138. 

60ii Ohio.—^Hopple v. Cleveland Dis¬ 
count Co., supra. 

61. N.Y.—Babcock v. National Sure¬ 
ty Co., 176 N.Y.S. 432, 106 MIsc. 
149, affirmed 179 N.Y.S. 909, 190 
App.Div. 541. 


63. N.T.—^Economic Developing: Cor¬ 
poration V. General Chinaware Cor¬ 
poration, 200 NY.S 228. 

Bvidsnos InsnAcioiit 

Evidence tliat iissiirnee was griven 
interim certifleates for corporate 
bonds to par value of two hundred 
dollars for three days’ work, without 
/»roof as to value of services ren¬ 
dered, did not show that he was in¬ 
nocent purchaser for value.-—Eco¬ 
nomic Developing C?orporation v. 
General Chinaware Corporation, su¬ 
pra. 

63. N.Y.—ISconomlc Developing Cor¬ 
poration v. General Chinaware Cor¬ 
poration, supra. 

64. Cal.—Smith v. Central & Pacific 
Improvement Corporation, 187 1*. 
466. 46 CaLApp. 384. 

66. Cal.—Smith v. Central & Pacific 
Improvement Corporation, supra. 
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§ 1156. Underwriting Agreements 

a. In general 

b. Remedies 

a. In Oeneral 

Broadly tpeakino, an underwriting agreement le an 
agreement by the underwriters to purchase all bonds 
Included In the agreement which they are unsuccessful 
In selling to the public, It being In a sense both a pur¬ 
chase and a guaranty of the sale of the bonds. Such 
an agreement may be assigned by the corporation and 
must be performed according to its terms, although sub¬ 
ject to rescission or modification by mutual agreement. 

An underwriting agreement, as the term is ordina¬ 
rily used, is an agreement by parties generally des¬ 
ignated as underwriters to purchase from the corpo¬ 
ration all bonds included by the agreement which 
the underwriters arc unsuccessful in selling to gen¬ 
eral purchasers.*® Underwriting in this sense is a 
purchase together with a guarantee of the sale of 
the bonds,and contemplates an agreement by the 
underwriter to take and pay for bonds which the 
public does not take.®* It is not an agreement to 
loan money, but is a guaranty either to sell or to 
buy the bonds, and the underwriter is in fact con¬ 
sidered to be the ultimate purchaser thereof.®® The 
underwriter is not as a matter of law the agent of 
the company whose bonds he underwrites;'^® but 
may act as «igcnt of the bondholders in holding and 
disbursing the proceeds of bonds, in which case the 
underwriter must act in strict accordance with the 
terms of the underwriting agreement'll 

Where subscribers to an underwriters' S 3 mdicate 
agreement deliver to the managers of the syndicate 
their separate certificates in which each for himself 
alone agrees to take and pay for by a date fixed a 
certain number of the bonds at a stated price, each 


subscriber becomes an underwriter for the amount 
of the underwriters’ certificate signed by him, and 
his liability is not conditional on a securing by the 
syndicate managers of subscriptions for the entire 
authorized bond issue where no such condition is 
contained in the agreement.'^® 

- Sometimes the underwriting of a specified 
amount of bonds is qualified by a statement in the 
agreement that the bonds are to be issued for a par¬ 
ticular purpose, and that the undertaking of the un¬ 
derwriter is to guarantee enough funds from the 
sale of the bonds for the accomplishment of that 
purpose. In such case, the amount needed for the 
purpose stated is the measure of the underwriter's 
liability under the contract and not the amount rep¬ 
resented by all the bonds included in the underwrit¬ 
ing agreement.'^® 

Rescission and modification. There may be a re¬ 
scission of an underwriting agreement by mutual 
assent of the parties, but a report by the underwrit¬ 
er to the corporation that it was difficult to sell the 
bonds, and suggesting that the corporation dispose 
of them itself is not a rescission of the contract nor 
a waiver by the underwriter of his rights under the 
agreement.The terms of a written underwriting 
agreement cannot be modified or controlled by a let¬ 
ter, not referred to in the agreement, written by 
one of the parties to the agreement and purporting 
to construe its terms.’'’** 

Assignment. An underwriting agreement with a 
corporation by which the subscribers agreed to pur¬ 
chase an issue of its bonds is assignable by the 
corporation, and the assignor must do everything 
to put the assignee in a position to perform his part 
of the underwriting agreement.'^® 


66. U.S.—Busch V. Strombers-Carl- 
son Tel. Mfir. Co., Mo.. 217 F 328. 
133 C.C.A. 244. rehcarInR denied 226 
F. 200, 141 CC.A. 131. certiorari de¬ 
nied 36 S.Ct. 166, 239 U.S. 644, 60 
L.Ed. 483. 

Wash.—Fraser v. Home Tel., etc., Co., 
167 P. 692, 91 Wash. 253. 
Agraameat to undarwrita hotal’a 
boad iaaua, accounting for proceed.M, 
supervising construction, and making 
disbursements, reserving profit, was 
underwriting agreement.—In re Dan¬ 
ville Hotel Co., D.C.Ill., 33 F.2d 162. 
affirmed In part and reversed in part 
on other grounds, C.C.A.. 38 F.2d 10. 

67. Cal.—Bone v. Hayes, 99 P. 172, 
164 Cal. 759. 

Wash.—Fraser v. Home Tel., etc., 
Co.. 157 P. 692, 91 Wash. 263. 

68 . U.S.—In re Hackett. Hoff & 
Thiermann. C.C.A.Wis.. 70 F.2d 816. 
affirming, D.C., 6 F.Supp. 638, cer¬ 
tiorari granted Marine Nat. Ex¬ 


change Bank of Milwaukee v. Kalt- 
Zlmmers Mfg. Co., 56 S.Ct. 86. 293 
U.S. 540, 79 L.Ed. 645, reversed on 
other grounds 65 S Ct. 226, 293 U.S. 
367, 79 L.Ed. 427 

69. U.S.—In re Danville Hotel Co., 
CC.A.Ill., 38 F.2d 10, affirming in 
part and reversing in part, D.C., 
33 P.2d 162. 

Wash.—Fraser v. Home Tel., etc., 
Co., 167 P. 692, 91 Wash. 263. 

TO. U.S.—In re Danville Hotel Co., 
CC.A.Ill, 38 F.2d 10, affirming in 
part and reversing in part, D.C., 33 
F.2d 162. 

Wash.—Fraser v. Home Tel., etc., 
Co.. 167 P. 692, 91 Wash. 253. 

71. U.S.—In re Danville Hotel Co., 
C.C.A.I11 . 38 P.2d 10, affirming in 
part and reversing in part. D.C., 
33 F.2d 162. 

tehorers and matssUlmsa were not 

entitled to proceeds of bankrupt's 
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bonds in underwriter’s hands on the¬ 
ory underwriting agreement was 
made for their benefit, where condi¬ 
tions precedent were not complied 
with,—In re Danville Hotel Co., 38 
F.2d 10, supra. 

72. U.S.—Kiilckcrboc-ker Trust Co. v. 
Davis, C.C.N.J., 143 F. 587. 

14n C.J. p 630 note 17. 

73. Vt.—Davis, etc., Mfg. Co. v. 

Dunbar, 70 A. 662. 81 Vt. 354. 

14a C J. p 631 note 19. 

74. Vt.—Davis, etc., Mfg. Co. v. 

Dunbar, supra. 

75. U.S.—Philadelphia Constr. Co 

V. Cramp. Pa., 138 F 999. 71 C.C.A 
263. 

14a C.J. p 630 note 16. 

76. U.S.—^Kirkpatrick v. Eastern 

Milling, etc., Co, C” (\N J. 135 F. 
146, modified on other grounds 137 
F. 387, .69 C.C.A. 579. 

14a C.J. p 630 note 12. 
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b. Remedies 

On failure of the underwritere to perform, the cor¬ 
poration may retain Its bonds and sue for damages or 
may deliver them to the underwriters and recover the 
contract price. 

Where an underwriter fails to perform his part 
of the underwriting agreement, the corporation may 
retain the bonds and sue.for damages,or deliver 
them to the underwriter and recover the contract 
price.7* 

It is no defense to an action against the under¬ 
writer that the corporation has become insolvent, 
or that the bonds have greatly depreciated in val- 
ue.79 

The measure of damages for an underwriter’s 
breach of contract is the difference between the 
price at which he agreed to insure the sale or to 
purchase the bonds and their value,*® or where the 
corporation delivers the bonds into court and the 
court directs their delivery to the underwriter, the 
price of the bonds agreed on in the contract.*^ 

§ 1157. Issuance and Delivery 

Qsncrally, Issuance takes place when the bond comes 
Into the hands of the holder so executed and delivered as 
to bind the corporation. 

The issuance of a bond takes place when it comes 
into the hands of the holder so executed and deliv¬ 
ered as to bind the obligor.** Hence, issuing of 
bonds is more than a mere formal execution of 
them,** or the putting them into the hands of an 
agent of the corporation for sale.*^ The place 
where bonds are issued may be inferred from a re¬ 
cital in a mortgage that the bonds have been “this 
day” issued when the place where the mortgage was 
executed appears.** 


Delivery. Delivery of a bond by a corporation to 
a holder who claims it as a debt against the corpo¬ 
ration is necessary before it can be considered as 
“issued,”*® and not until then does it become an en¬ 
forceable obligation.*^ However, the corporation 
may be estopped by its conduct to deny delivery.** 

Where corporate bonds arc issued to an officer al¬ 
ready having possession of them in his official ca¬ 
pacity, his acknowledgment of the delivery thereof 
is sufficient to constitute a complete delivery. In 
such a situation, the law does not require the officer 
to go through the useless ceremony of returning the 
bonds and then receiving them back, in order to 
constitute a valid delivery.** 

§ 1158. Contracts for Purchase or Sale 

Contracts may be entered Into for the purchase, sale, 
or repurchase of corporate bonds, and actions may be 
maintained and damages recovered for the breach there¬ 
of. 

Where a contract for the sale of corporate bonds 
definitely specifies a time for its completion by the 
delivery of the bonds, time is of the essence of the 
contract and the proposed purchaser who has be¬ 
fore that date refused to take the l>onds because 
they are invalid is not bound to take valid bonds 
after the time specified.*® 

Where a person binds himself by contract to de¬ 
liver corporate bonds, the measure of damages for 
his refusal to deliver them is the market value at 
the time of his refusal,*^ or, as is stated under oth¬ 
er circumstances, the highest value of the bonds 
within the time after the breach of the contract in 
which the purchaser may reasonably indemnify 
himself by the purchase of similar bonds.** Prima 
facie the measure of damages is the face value of 


77. U.S.—Busch V. Stromberg-Carl- 
Bon Tel. Mffr. Co., Mo., 226 F. 200, 
141 C.C.A. 130, denying: rehearing: 
217 F. 328. 133 C.C.A. 244, and cer¬ 
tiorari denied 36 S.Ct. 166, 239 U.S. 
644, 60 L..Ed. 483. 

78. U.S.—Busch V. Strombergr-Carl- 

son Tel. Mfg. Co., Mo., 217 F. 328, 
133 C.C.A. 244, rehearingr denied 

226 P. 200, 141 C.C.A. 130, certiora¬ 
ri denied 36 S.Ct. 166, 239 U.a 644, 
60 L.Ed. 483. 

79. U.S.—Busch V. Strombcrs-Carl- 

8on Tel. Mfg. Co., Mo., 217 F. 328. 
133 C.C.A. 244, rehearinfr denied 

226 F. 200, 141 C.C.A. 130, certio¬ 

rari denied 36 S.Ct. 166, 239 U.S. 
644, 60 L..Ed. 483. 

aOi U.S.—Busch V. Stromberg-Carl- 
Bon Tel. Mfg. Co.. Mo., 217 F. 828. 
133 C.C.A. 244, rehearing denied 

226 F. 200, 141 C.C.A. 130, certiora¬ 
ri denied 36 S.Ct. 166, 239 U.S. 644, 
60 L.Ed. 488. 


81. U.S.—Busch V. Stromberg-Carl- 
fion Tel. Mfg. Co., 226 P. 200, 141 
C.C.A. 130, denying rehearing 217 
F. 328, 133 C.C.A. 244. and certi¬ 
orari denied 36 S.Ct. 166, 239 U.S. 
644, 60 L.Ed. 483. 

88. N.Y.—Zimmermann v. Timmer- 
mann, 86 N.E. 640, 193 N.T. 486. 

83. N.Y.—Brownell v. Greenwich, 22 
N.E. 24, 114 N.Y. 618, 4 L.R.A. 685. 

Authorization of issue see supra f 
1150. 

84i Mass.—Eastern Electric Cable 
Co. V. Great Western Mfg. Co., 41 
N.E. 295, 164 Mass. 274. 

N.Y.—Coddington v. Gilbert, 17 N.Y. 
489. 

86. Ind.—Butler v. Myer, 17 Ind. 77. 

86. U.S.—New York Equitable Trust 
Co. v. Great Shoshone & Twin 
Falls Water Power Co., D.C.Idaho, 
228 F. 516, affirmed 246 F. 697, 
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16S C.C.A. 99, affirmed 249 F. 967, 
162 C.C.A. 165, certiorari denied 38 
S.Ct. 580, 247 U.S. 613, 62 L..Ed. 
1248. 

14a C.J. p 631 note 32. 

87. N.Y.—Zimmermann v. Tlmmer- 
mann, 86 N.E. 540, 193 N.Y. 486. 

88. Ohio.—Pittsburg, etc., R. Co. v. 
Lynde, 44 N.E. 596. 55 Ohio St. 23, 
affirmed 19 S.Ct. 238, 172 U.S. 498, 
43 L.Ed. 528. 

89. Cal.—Wenban Estate v. Hew¬ 
lett, 227 P. 723, 193 Cal. 676. 

90. Tex.—Berg v. San Antonio St. 
R. Co., 42 S.W. 647, 43 S.W. 929, 17 
Tex.Civ.App. 291. 

14a C.J. p 631 note 44. 

91. N.Y.—Wintermute v. Cooke, 73 
N.Y. 107, reversing 7 Hun 476. 

92. Tenn.—Turner v. Jackson, Cli.» 
68 S.W. 611. 
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the bonds if the face value is in evidence,** and 
the vendor, if he seeks to reduce that amount, must 
show affirmatively that the market value of the 
securities was below par.®* In the absence of any 
evidence as to the value of the bonds, face value or 
otherwise, nominal damages only can be recovered, 
but nominal damages cannot be recovered in an 
equitable action for an accounting and settlement. 
Such recovery is only permissible in an action at 
law to recover damages for breach of the con- 
tract.®5 Where the expenditure to be made by a 
person contracting for the purchase of bonds, in 
case the sale is made, will be greater than the dam¬ 
age resulting from a breach of the contract of sale, 
the buyer is not injured by the breach and cannot 
recover.®® 

Contracts for repurchase. Under some corporate 
bond sales contracts, the seller is bound to repur¬ 
chase the bonds under prescribed circumstances,®7 
provided the contract is sufficiently certain to be en¬ 
forceable.®® 

Provisions of this character contained in its pro¬ 
spectus and relied on by the purchaser constitute 
part of the contract of sale and are binding on the 
corporation.®® 

If no time is prescribed, the seller is bound to 
repurchase within a reasonable time,i and the buy¬ 


er must tender the bonds for repurchase within a 
reasonable time.® 

In actions on repurchase contracts of this char¬ 
acter, controverted questions of fact arc for the 
jury,® the findings must be sustained by the evi¬ 
dence,* and the court is justified in refusing instruc¬ 
tions contrary to the evidence.® 

It has been held that the buyer can insist on the 
contract price as the measure of damages, or sell 
the bonds at the fair market price and sue the sell¬ 
er for the difference between it and the agreed re¬ 
purchase price, or keep the bonds: and recover as 
damages the difference between the agreed repur¬ 
chase price and the market price at the time and 
place of delivery;® but there is authority to the 
effect that where the contract calls for the repur¬ 
chase of specific bonds at a fixed price, that price 
alone is the measure of damages.^ 

§ 1159. Transfer 

Generally, bonds are transferred by delivery, or by 
delivery and indorsement, unless special registration re¬ 
quirements are prescribed. Interim certificates may be 
similarly transferred. 

The transfer of bonds is generally made by de- 
? livery without indorsement in the case of bonds 


93. Tex,—San Antonio, etc, It. Co 

V. nusch. Civ.App., 21 S.W. 164. 
14a CJ. p 631 note 38. 

94. NY —Herding v. Funk, 64 NT 

S. 423, 48 App.Div. 603. aflirnied 
61 N.M. 1129, 169 N.Y. 672. 

95). N Y —Wlntermute v Tooke, 7.3 
N.Y 107, reversing 7 Hun 476 
96w Tenn —Fedcr v. Haas, Ch., 59 S. 

W. 175. 

97. Pa.—Vilsack v. Wilson, 112 A. 
17. 269 Pa. 77. 

98. Kan.—Marsh v. Brown-Crum- 
mor Inv. Co.. 23 P.2d 465, 138 Kan. 
123. 88 A.L..R. 835. 

99. Del.—Salisbury v. Credit Serv¬ 
ice, Super., 199 A. 674. 

“Onstomer market is maintained" 
The words "is maintained," in pro¬ 
spectus stating that a "customer 
market is maintained" by corpora¬ 
tion issuing bonds, meant "will be 
maintained" and were of a promis¬ 
sory and future nature and were 
binding on corporation after they 
were acted on by purchaser of bonds. 
—Salisbury v. Credit Service, supra. 

1. Del.—Salisbury v. Credit Serv¬ 
ice. supra. 

Kan.—Marsh v. Brown-Crummer Inv. 
Co., 23 P.2d 466, 138 Kan. 123, 88 
A.UR. 835. 


ties Corporation, 176 A. 688, 114 N. 
J.Law 477. 

Pa—Vilsack v. Wilson, 112 A. 17, 
269 Pa. 77. 

3. Pa—Vilsack v. Wilson, supra. 
Seasonable time for demand 

(1) Wheth€*r purchaser of bonds 
who tendered them to securities com¬ 
pany for repurchase in 1932, almost 
six years after date of repurchase 
agreement, acted within reasonable 
time was question for Jury under ev¬ 
idence.—Blatt V. Boardwalk Securi¬ 
ties Corporation, 176 A. 688, 114 N.J. 
Law 477. 

(2) Under agreement to repurchase 
corporate bonds if not sold before 
expiration of one year, the question 
as to what is a reasonable time for 
a demand that bonds be repurchased 
is one for Jury if facts are contro¬ 
verted, but otherwise is for court.— 
Vilsack V. Wilson. 112 A. 17, 269 Pa. 
77. 

Sight to recover damages 

Right of purchaser of bonds to re¬ 
cover damages from securities com¬ 
pany for company's breach of con¬ 
tract to repurchase bonds is ques¬ 
tion for Jury.—Blatt v. Boardwalk 
Securities Corporation, 176 A. 688, 
114 N.J.Law 477. 

4. Cal.—C. A. Hooper & Co. v. Free¬ 
man, Smith & Camp Co., 36 P.2d 
146, 1 Cal.App.2d 122. 
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(1) To sustain finding that demand 
for repurchase of corporate bonds 
was not made within a reasonable 
time.—C. A. Hooper & Co. v. Free¬ 
man, Smith & Camp Co., supra. 

(2) To warrant finding that com¬ 
pany selling bonds to plaint IfTs 
through brokerage company was 
agent of compiny issuing bonds.— 
Salisbury v. Credit Service, Del.Su- 
per., 199 A. 674. 

5. N.J.—Blatt V. Boardwalk Securi¬ 
ties Corporation, 176 A. 688, 114 
N.J.Law 477. 

Befusal Justified 

Refusal to submit defendant's the¬ 
ory that customer purchasing bonds 
from securities company accepted 
company’s second letter containing 
repurchase agreement, in lieu of 
agreement in first letter to repur¬ 
chase "at any time." was Justified 
under evidence in purchaser's action 
to recover repurchase price.—Blatt 
V. Boardwalk Securities Corporation, 
supra. 

6. U.S.—Lincoln Nat. Bank of Pitts¬ 
burgh v. Continental & Commer¬ 
cial Nat. Bank of Chicago, C.C.A. 
Pa., 28 F.2d 268. 

7. Pa.-—Vilsack v. Wilson, 112 A 
I 17, 269 Pa. 77. 


flL N.J.—Blatt V. Boardwalk Securi¬ 
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payable to bearer® or by indorsement and delivery, 
in the case of bonds payable to a person or his or¬ 
der.® Particular bonds are not transferred by an 
instrument relating solely to other bonds.i® 

Whether title to bonds may be passed by virtue 
of an instrument transferring all the property and 
rights of the vendor corporation, depends on wheth¬ 
er the bonds transferred are bonds issued by other* 
corporations and owned by the vendor corporation 
as a part of its property, or whether the bonds are 
its own obligations. In the latter case, it has been 
held that they are not included in the transfer since 
they are not property, the unissued bonds being 
such only in the sense of the material of which they 
are composed, and the issued bonds being the debts 
and not the property of the obligor.^^ 

Registered bonds. While a corporate bond pay¬ 
able to the registered holder and t)y its terms trans¬ 
ferable by the holder only on the books of the trus¬ 
tee, may not be a negotiable instrument in the strict 
sense, it is intended to pass easily from purchaser 
to purchaser, and by proper indorsement, owner¬ 
ship, as between seller and purchaser, may be trans¬ 
ferred. If the contract of the parties so provides, 
the transfer of such ])onds may be completed by 
registry when the bond is presented, accompanied 
by a projjerly executed power of attorney, there 
being a good consideration for the contract in that 
the bonds become more salable.12 ordinary 

method of transferring such bonds, when sold by 
the holder, is to accompany them with a written as¬ 
signment which includes a power of attorney to 
have a transfer made on the books of the corpora- 
tion.i® However, it has been held that a proper 
indorsement and delivery is all that is necessary to 


pass title,^^ and the transfer may be effectuated 
without the surrender of the old bonds and taking 
of new ones.^® 

Where the lawful holder of registered bonds de¬ 
livers them properly indorsed and executes an ir¬ 
revocable power of attorney for their transfer on 
the books of the trustee, the transferee can compel 
a transfer on such books, although duplicate bonds 
were subsequently issued and transferred on the 
corporate books to another registered holder.^® 

§ 1160. Pledge 

a. In general 

b. Rights of parties 

a. In Ctoneral 

Generally, subject to conetitutlonal or statutory regu¬ 
lation, a corporation can pledge Its bonds for any legi¬ 
timate corporate Indebtedness. Such a pledge Is a se¬ 
curity distinct from the bonds or mortgage and amounts 
to an issuance of the bonds. 

Subject to constitutional or statutory regulation, 
a corporation having authority to issue its bonds, 
can jdedge them for money borrowed for legiti¬ 
mate purposes,^ 7 or as security for an indebtedness 
incurred at the same time that the bonds arc pledg- 
ed.i* Such an act cannot be attacked on the ground 
that the corporate property is held in trust for its 
creditors,1® or on the ground of lack of considera¬ 
tion for the bonds pledged where no public inter¬ 
est is involved and there appears to be no one in 
existence who is in a position to urge the invalidity 
of the bonds.2® Furthermore, bonds executed by a 
corporation for the declared purpose of selling such 
bonds to provide means to carry out the objects for 
which the corporation is organized are not invalid 


& N.J.—Hoyd V. Kennedy, 38 N.J. 

Law 146, 20 Am.H 376. 

14a C.J. p 632 note 46. 

Title to mortgage boade of cor¬ 
poration passed either by delivery or 
by assignment.—Gayle v. Greasy 
Creek Coal & l.,and Co., 60 S.W.2d 
599, 249 Ky. 251. 

g. N.C.— Nelson v. Nelson, 41 N.C. 
409. 

14a C.J. p 632 note 47. 

10. Kan —Beebee v. Peterson, 285 
P. 616, 130 Kan 14. 

XI. Mo.—Dilbert v. D’Arcy, 154 S. 
W. 1116, 248 Mu. 617. 

12. N.y. —Reynolds v. Title Guar¬ 
antee & Trust Co., 148 N.E. 514, 
240 N.y. 257, reversing 203 N.Y.S. 
851, 208 App.Div. 556, affirming 200 
N.y.S. 105, 120 Mlsc. 661. 

13. U.S.—First Nat. Bank v. Mayor 
and City Council of Baltimore, D. 
C.Md., 27 F.Supp. 444. 


Id. Ind.—Kelly v. Bell. App., 83 N. 
E. 773, transferred 88 N.E. 68. 172 
Ind. 590. 

N.y. —Cooper v. Illinois Cent. R. Co., 
67 N.y.S. 925, 38 App.Div. 22. 

16. Ind.—Kelly v. Bell, App., 83 N. 
E. 773. transferred 88 N.E. 68, 172 
Ind. 690. 

Gas, wlio accepts attempted traauu 

fsr of title without delivery of a 
bond, takes only such title as orig¬ 
inal rei^istered holder may still have 
and subject to risk that bond may 
eventually turn up in hands of third 
party who, as between himself and 
original holder, has acquired full 
ownership.—Reynolds v. Title Guar¬ 
antee & Trust Co., 148 N.E. 514, 240 
N.Y. 257. reversing 203 N.Y.S. 851, 
308 App.Div. 566, affirming 200 N.Y. 
S. 105, 120 Mlsc. 661. 

16. N,y. —Reynolds v. Title Quar- 
aptee &. Trust Co., supra. 

17. U.S.—Central Trust Co. of II- 
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linois V. Southern Oil Corporation, 
C.C.A.Okl , 8 F.2d 338. 

Minn.—Gilbert v. Fosston Mfg. Co., 
218 N.W. 451, 174 Minn. 68, mod¬ 
ifying 216 N.W. 778, 174 Minn. 68. 
WIs.—Hinkley Co. v. Pelton, 227 N. 

W. 308, 200 WIs. 48. 

14a C.J. p 632 note 67. 

Bonds antlmzlssd to provide work¬ 
ing capital may be pledged to secure 
loans.—Hinkley Co. v. I*elton, supra. 

18. U.S.—Westinghouse Electric & 
Mfg. Co. V. Brooklyn Rapid Trans¬ 
it Co., D.C.N.Y., 288 F. 221—Atlan¬ 
tic Trust Co. V. Woodbrldge Canal, 
& Irrigation Co., C.C.Cal., 79 F. 
842. 

19. Tenn.—In re New Memphis Gas¬ 
light Co. Cases, 60 S.W. 206, 106 
Tenn. 268, 80 Am.S.H. 880. 

go. N.Y.—Harvey v. Guaranty Trust 
Co. of New York, 236 N.Y.S. 87, 
184 Mlsc. 417. 
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because, instead of being sold, they are pledged to 
secure loans, the proceeds of which are used in 
good faith for corporate purposes, or as security for 
purchases made for the same purposes.^^ Likewise, 
although corporate bonds arc authorized for the 
purpose of being sold, the president of the corpora¬ 
tion may pledge them to secure its indebtedness, 
where a purchaser could not be found except at a 
sacrifice.22 However, an agent authorized to sell 
bonds for a certain purpose is not authorized to 
pledge them for that purpose.^3 

The pledge of corporate bonds is a security dis¬ 
tinct from the bonds or mortgage itself, so, even 
though a deed of trust or mortgage may be given 
under such circumstances that they might be avoid¬ 
ed as between the parties thereto, a pledge of bonds 
made to an innocent pledgee without notice may be 
immune from attack.-^ 

A pledge of its bonds by a corporation to secure 
its indebtedness amounts to an issuance,and is 
within a prohibition against an ''issue** of bonds,28 
or against an issue except for money paid or work 
or property rcccivcd.27 However, it has been held 
that a prohibition against an issue except for mon¬ 
ey paid or work or property received relates to the 
original issue of bonds by the corporation and so 
docs not prevent it from jilcdging bonds which were 


originally sold for full value and thereafter reac¬ 
quired for the corporation for the express purpose 
of being pledged to secure a valid indebtedness.^® 
Also, a deposit of bonds with a trustee under a re¬ 
organization agreement, to be held as security for 
other bonds then issued by the company is not an 
issue within the meaning of such a prohibition.®® 

Whether a particular transaction constitutes a 
pledge of corporate bonds depends, of course, on 
the expressed intention of the parties.®8 

A contract of pledge of corporate bonds may be 
terminated by reason of a new and independent con¬ 
tract entered into by the parties.®! 

For preexisting indebtedness. There is a conflict 
of authority on the question whether a statutory 
prohibition against the issue of bonds except for 
money, property, or labor operates as a prohibition 
of a pledge thereof for a preexisting indebtedness. 
Some courts hold that the preexisting indebtedness 
is property within the meaning of the exception and 
that the corporation's power to pledge its bonds as 
security for the i)aymcnt thereof is not affected by 
the prohibition,®® and in these jurisdictions it has 
been held that a resolution of the stockholders of 
a corporation authorizing the use of bonds in pay¬ 
ment of an antecedent indebtedness does not limit 


ai. U.S.—William Firth Co. v. 

South Carolina It, & T. Co., S.C., 
122 P. 569, 59 C.C.A. 73. 
aa. US.—-In re Federal Coal Co., 
D.C.Ky., 81 F.2d 375, affirmed. C.C, 
A., Cory v. Hamilton Nat. Bank, 31 
F.2d 379. 

as. N.T.—Shaw v. Saranac Horae 
Nail Co., 39 N.E. 73, 144 N.V. 220. 
affirming: 29 N.Y.S. 264, 78 Hun 7. 
aC U.S.—Sturdivant Bank v, 

Schade, Mo., 196 F. 188, 115 C.C.A. 
140. 

14a C.J. p 634 note 6. 
as. Wia.—-Hinkley Co. v. Pelton, 227 
N.W. 308, 200 WiB. 48. 

14a C.J. p 633 note 70. 

as. Wis.—Pfister v. Milwaukee Elec¬ 
tric R. Co., 63 N.W. 27, 83 Wis. 86. 
14a C.J. p 633 note 71. 

87. U.S.—In re Waterloo Orgran Co., 
N.Y., 134 P. 345, 67 C.C.A. 327. 
Cal.—Illinois Trust, etc.. Bank v. Pa¬ 
cific R. Co., 49 P. 197, 117 Cal. 382. 
Oonsidoratioii soflloleiit 

Pledfce of bonds as security for 
payment of notes was not inhibited 
by a constitutional provision such as 
is described in text, where pledgor 
received money for bonds.—First Se¬ 
curity Trust Co. V. John H. Seely & 
Sons Co., 51 P.2d 1060, 87 Utah 526. 
OonsiAsrattoii insiittolsiit 
Sum paid bank by oorporaU mort¬ 


gagee to enable mortgagor to return 
collaterals loaned by mortgagee in 
accordance with his existing obliga¬ 
tions, was insufficient consideration 
to support pledge of bonds to bank 
to secure mortgagor’s note, under 
statute forbidding issuance of cor¬ 
porate bonds except for money, la¬ 
bor done, or property actually re¬ 
ceived.—In re I’aul De Laney Co., C. 
r.A.N.Y., 26 F.2d 961, modifying, D. 
C. 23 F.2d 737. 

aa. U.S.—Slupsky V. Westinghouse 
Electric & Mfg. Co., C.C.A.Mo., 78 
F,2d 18. 

89. U.S.—Mow’ry v. Farmers’ Li. & 
T. Co., Wis., 76 F. 38, 22 C.C.A. 52. 

30. Wia.—Hinkley Co. v. Pelton, 
227 N.W. 308, 200 Wis. 48. 
Agreement for release of bonds 
Oral agreement for bank’s release 
of bonds sold and application of pro¬ 
ceeds to corporation’s debt did not 
show that pledge of bonds was not 
intended.—Hinkley Co. v. Pelton, su¬ 
pra. 

Agreement to take bonds 

Where banker and others agreed 
to take at par bonds of new corjiora- 
tion formed to take over assets of 
one in difficulties, etc., under ar¬ 
rangements which contemplated pay¬ 
ment of bank’s indebtedness and tem¬ 
porarily gave banker and his asso¬ 
ciates control of new corporation, 
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the transaction could not be deemed 
a purchase and sale of bonds, it was 
merely arrangement whereby banker 
and his associates loaned new corpo¬ 
ration their credit on security of 
bonds.—Hill v. Walvllle Lumber Co., 
195 P. 247, 114 Wash. 476. 

Contracts between persons inter¬ 
ested in speedway and materialmen, 
whereby corporate bonds were placed 
as collateral sec-unty to note given 
materialmen. created relation of 
pledgor and pledgee, which was not 
changed by vesting of title to speed¬ 
way in trustee in mortgage on fore¬ 
closure of mortgage.—Wheeler v. St. 
Paul Crushed Stone Co., 132 N.E. 1. 
191 Ind. 75. 

Resolntion of directors was held 
to show agreement for delivery of 
corporation’s bonds ns collaterul for 
note, and not for purpose of sale.— 
In re Paul De Laney Co., DC.N.Y., 
33 F.2d 945. 

31. Cal.*—Comeau v. Keene, 286 P. 
1038. 209 Cal. 256, followed in 

Comenu v. Bank of Italy, 286 P. 
1040, 209 Cal. 785. 

38. Ala.—Cloverdale Cotton Mills v. 
Alabama Nat. Bank. 121 So. 54. 219 
Ala. 50. 

N.J.—Hoskins v. Seaside Ice Mfg., 
etc., Co., 69 A. 645. 68 N.J.Eq. 476. 
Wis.—Hinkley Co. v Pelton, 227 N. 
W. 308, 200 Wis. 48. 
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or restrain the implied power of the corporation to 
use the bonds as security for such indebtedness.83 
Other authorities hold that preexisting indebtedness 
is not property within the meaning of the exception 
and the prohibition does apply to corporate pledges 
for the security of the payment thereof,®^ even 
though there is an extension of time granted for 
paying the debt,36 or the substitution of new notes, 
evidencing the indebtedness, made with the same 
or different indorscrs.36 However, bonds are not 
pledged to secure a preexisting debt, within this 
rule, if the issue and delivery of the bonds is part 
of a contemporaneous transaction whereby a loan 
is made on the security thercof,37 or where bonds 
are issued as collateral security for a loan previ¬ 
ously made, pursuant to a promise to that effect 
made at the time the loan was effected.38 Also, 
such a provision does not prohibit an issue as se¬ 
curity for past,33 present, and future advances,^o 
or as a substituted security, to replace a mortgage 
canceled by agreement of the parties.^^ Further¬ 
more, it has been held that neither the corpora¬ 
tion issuing bonds as collateral for its preexisting 
debts, or the creditors involved, can attack their va¬ 
lidity on this ground.^* 

It has been held that a corporate officer is not au¬ 
thorized to pledge redeemed bonds to secure an out¬ 
standing debt of the corporation,43 and resolutions 

S3l Ala.—Lehman v. Tallassee Mfcr. 

Co., 64 Ala. 667. 

34i U.S.—Joseph W. Woods*ft Sons 
Co, V. Southern Trust Co., C.C.A.N. 

J., 13 P.2d 367—Davis v. Seneca 
Palls Mfg:. Co.. D.C.N.Y., 8 P.2d 
546, modified on other grrounds. C. 

C. A., 17 F.2d 546—Westinphouse 

Electric ft Mfg. Co. v. Brooklyn 
Rapid Transit Co., D.C.N.Y., 288 F. 

221 . 

N.D.—Dakota Trust Co. v. Lucky 
Strike Coal Co., 215 N.W. 89, 55 N. 

D. 693. 

14a C.J. p 633 note 78. 

35. U.S.—Davis v. Seneca 
Mfg Co., D.C.N.Y., 8 F.2d 
modified on other grounds, C.C.A., 

17 F.2d 546. 

14a C.J. p 633 note 79. 

33. U.S.—Davis v. Seneca Falls 
Mfg. Co., supra—In re Progressive 
Wall Paper C >rp., N.Y., 229 F. 489, 

143 C.C.A. 557, L.K.A.1916I3 563. 

37. U.S.—Wcstlnghousc Electric ft 
Mfg. Co. V. Brooklyn Rapid Trans¬ 
it Co., D.C.N.Y., 288 F. 221. 

38. U.S.—Joseph W. Woods & Sons 
Co. V. Southern Trust Co., C.C.A.N. 

J., 13 F.2d 367—Rahway Nat. Bank 
V. Thompson, C.C.A.Pa., 7 P\2d 419. 

AS additional sscnxlty 
Where pledge of bonds, issued by 
borrowing corporation as part of 


of the stockholders or directors merely authorizing 
a bond issue for raising money, or authorizing offi¬ 
cers to make promissory notes and ratifying loans 
already made, do not authorize a pledge of the cor¬ 
poration’s bonds to secure its preexisting debts.^^ 

In excess of debt or at less than par. In the ab¬ 
sence of statutory restrictions a corporation may 
pledge its own bonds as collateral security for a 
debt without any restriction as to the value at 
which they shall be accounted for to the company 
in case of a sale to foreclose the pledge, and such 
a pledge, if made without authority, but with the 
bona fide purpose of securing the payment of cor¬ 
porate debts, cannot properly be regarded as a fic¬ 
titious increase of the indebtedness of the corpora¬ 
tion, or as an issuing of its bonds except for mon¬ 
ey, labor done, or money or property actually re¬ 
ceived, within the meaning of the constitutional in¬ 
hibition, considered above in § 1149, although the 
amount of the bonds thus pledged may exceed the 
amount of the indebtedness to be secured and a 
corporation which has the power to issue bonds se¬ 
cured by a mortgage may execute such bonds and 
a mortgage to secure them and then transfer the 
bonds and the mortgage, as collateral security for 
an indebtedness of a less value than the sum for 
which the bonds are issued, and which is secured 
by the mortgage.^® Also, persons holding bonds as 

43. Okl.—Bollman v. Snail. 256 P. 
737, 125 Okl. no—First Nat. Bank 
V. Dingledein, 229 P. 490, 103 Okl. 
81. 

44. U.S.—Dnvis v. Seneca Falls Mfg 
Co., DC.N.Y.. 8 F.2d 546, modlfltKi 
on other ground.s, C.C.A., 17 F.2d 
546. 

45. Ala—Dexter v. McClellan, 22 So. 
461, 116 Ala. 37. 

14a C J. p 633 note 86. 

Corpus Juris has been cited for 
proposition that in absence of statu¬ 
tory restrictions, the general author¬ 
ity to issue bonds must be under¬ 
stood ns authoiizing corporation to 
issue them on such terms as it may 
be able to secure, in a case wherein 
it was held that a corporation could 
pledge its bonds for less than their 
face value.—Mercer v. Steil, 117 A. 
689, 690. 97 Conn. 583. 

46. U.S.—William Firth Co. v. South 
Carolina L. ft T. Co., S.C.. 122 F. 
669, 69 C.C.A. 73. nfflrming, C.C, 
118 P. 892. 

14a C.J. p 634 note 87. 

Corporation*! power to mortrage 
its property includes power to pledge 
its own bonds when issued, and a 
private corporation having general 
power to pledge cannot by mere im¬ 
plication be restricted to a pledge 
for face value.—Mercer v. Steil, 117 
A. 689, 97 Conn. 683. 


Falls 

546. 


transaction In which money was 
borrowed, contained provision that 
pledgee might call for additional se¬ 
curity at any time. Issuance of ad¬ 
ditional bonds as such additional se¬ 
curity on renewal of loan relates 
back to original pledge, and becomes 
u part of contemporaneous transac¬ 
tion, so that bonds are not invalid 
as issued for a preexisting debt.— 
Westlnghouse Electric ft Mfg. C^. v. 
Brooklyn Rapid Transit Co., D.C.N. 
Y., 288 P. 221. 

39. Tenn.—In re New Memphis Gas¬ 
light Co. Cases, 60 S.W. 206, 105 
Tonn. 268, 80 Am.S K. 8S0. 

40. U.S.—In re Paul Delaney Co., D. 
C.N.Y., 23 P.2d 737, modified on 
other grounds, C.C.A., 26 F.2d 961. 

14a C.J. p 633 note 82 [a]. 

41. U.S,—In re Paul De Laney Co., 
C.CA.N.Y., 26 F.2d 961, modifying. 
DC., 23 P.2d 737. 

Buinoisnt oonalderatlon 

Cancellation of corporation’s mort¬ 
gage was suffieJent consideration for 
substitution of bonds in its place, or 
promise to do so.—In re Paul De 
Laney Co., D.C.N.Y.. 33 F.2d 945— 
In re Paul De Laney Co., C.C.A.N.Y., 
26 F.2d 961, modifying, D.C., 23 F.2d 
737. 

48. U.S.—Westlnghouse Electric & 
Mfg. Co. V. Brooklyn Rapid Trans¬ 
it Co., D.C.N.Y., 288 F. 221, 
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collateral security, which have been pledged at less 
than their face value, may participate in the distri¬ 
bution of money arising from the sale of the prop¬ 
erty covered by the mortgage which secured the 
bonds, on the face of the bonds plus the interest, to 
the amount of the money borrowed or debt incurred 
plus the interest, although other portions of the 
same issue of bonds have been sold for cash at par.^^ 
However, under statutes to the effect that corporate 
bonds cannot be issued for less than a prescribed 
per cent of their par value, considered above in § 
1149, such bonds arc void where hypothecated for 
less than the prescribed per cent.^S On the other 
hand, bonds pledged by a corporation in conformity 
to the provision of such a statute are valid,^® and 
the statute is held to be complied with where cor¬ 
porate bonds are accepted by creditors of the cor¬ 
poration as collateral at not less than the statutory 
percentage of their face value on their past due 
claims.^® Also, in the absence of express agree¬ 
ment or mention of the rate at which the bonds 
are to be hypothecated, the statute is imported into 
the contract and implies hypothecation at a legal 
rather than an illegal rate,®^ so, it is not necessary 
that the contract of pledge contain a provision for¬ 
bidding sale for less than the statutory percentage 
of the par value.®^ If the contract docs not fix a 
less rate, the pledgee should be held to sell or ac¬ 
count for the bonds at their market value but at no 
less than the per cent of their face value prescribed 
by the statute, in any event, and will not be required 
to account for the bc3nds at a rate higher than such 
statutory rate, because of a railroad commission 
order which was not in force when the bonds were 

hypothecated.®^ 

Coupons and interest. Where one detaches ma¬ 
tured coupons from a bond and then pledges the 
bond as security, the pledge docs not include the de¬ 
tached coupons.®^ However, where matured cou¬ 


pons are left attached to the bond, a purchaser 
from the pledgee of the bonds is entitled to recover 
for all the coupons attached and not merely for 
those maturing since his purchase,®® although if the 
bond with matured coupons attached is held in 
pledge by the one to whom it was originally issued, 
and it is shown that the entire interest due on the 
debt secured by the pledge has been paid, the 
pledgee cannot recover on matured coupons.®® 

In case of bonds other than coupon bonds, an as¬ 
signment of them by way of pledge does not trans¬ 
fer the right to interest due but not paid.®^ 

b. Bights of Parties 

Generally, the righte of the parties to a pledge of 
corporate bonds depend on the contract of pledge. The 
pledgor may assign its equity in the bonds and the 
pledgee, In realizing on his security, may collect the in¬ 
terest coupons and principal of the bonds at their ma¬ 
turity, or he may sell them, or sue on them, or fore¬ 
close the mortgage securing them. 

A corporation may assign its equity of redemp¬ 
tion in bonds pledged by it, and such assignment 
need not be recorded, even though secured by mort¬ 
gage or other lien on land.®® 

Rights of pledgee. Under the terms of a deed 
of trust securing the bond issue, the pledgees of 
such bonds may be regarded as bondholders entitled 
to vote as such at bondholders’ meetings, held pur¬ 
suant to the deed of trust to determine future ac¬ 
tion.®^ The right of a pledgee to retain bonds as 
collateral is dependent on his fulfillment of condi¬ 
tions precedent in the contract to pledge.®® The 
fact that he makes no inquiry as to the right or au¬ 
thority of a corporation’s agent to pledge its bonds, 
will not deprive the pledgee of the right to the pos¬ 
session thereof, where the agent actually is so au¬ 
thorized,®i and the pledgee of bearer bonds has the 
right to assume that the pledgor is the owner there¬ 
of and has authority to pledge them.®2 Also, it is 


47 . Pa.—Miller v. Hellam Plstllllng 
Co.. 57 Pa Super. 183. 

48 . Wls.—Hinkley Co. v. Pelton. 
227 N.W. 308, 200 Wis. 48. 

14a C.J. p 634 noteB 92, 93. 

49 . U.S.—First Sav. & Tru.st Co. v. 
Waukesha Canning: Co., Wis., 211 
P. 927. 128 C.C.A. 30B. 

80 . I'^.S —In rc Valecla Condensed 

Milk Co., Wis., 240 P. 338, 153 C. 
C.A. 264, reversing, D.C.. 233 P. 
173—First Sav., etc, Co. v. Wauke¬ 
sha Canning Co., Wis., 211 P. 927. 
128 C.C.A. 305. 

51. Wis.—Hinkley Co. v. Pelton. 
227 N.W. 308, 200 Wls. 48. 

88 . U.S.—In re Sullivan Condensed 
Milk Co.. C.C.A.Wis., 291 F. 66— 
In re Valecla Condensed Milk Co.. 


Wis., 240 F. 338. 153 CCA. 264, 
reversing, D.C., 233 P. 173. 

Wis—Hinkley Co. v. Pelton, 227 N. 
W. 308, 200 Wis. 48. 

Contra dlotnm 

It has been noted that Pflster v. 
Milwaukee Electric R.v. Co., 53 N W 
27, 83 WiB, 86, contains a general 
statement contrary to the rule stated 
in the text, but it is pointed out 
that this statement was obiter — 
Hinkley Co. v. Pelton, supra. 

53. Wis.—Hinkley Co. v. Pelton, su¬ 
pra. 

54. Pa.—Rhawn v. Edge Hill Fur¬ 
nace Co., 61 A. 360, 201 Pa. 637. 

55. Mich.—Union Trust Co. v. Elec¬ 
tric Park Amusement Co., 130 N. 
W. 306, 163 Mich. 687. 
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58. U.S.—Worth v. Marshall Field 
& Co., CC,A.N.C.. 240 P. 395. 153 
C.C.A. 321. 

57. IT S.—Federal Cement Co. v. 

Shaffer. D.C.Po., 238 F. 245. 

56. U.S.—Bibber-White Co. v. White 
River Valley Electric R. Co., C.C. 
Vt. 176 F. 470. 

59. U.S—Heath v. Port of Para. D. 
C.N.Y., 262 P. 816. 

60. U.S.—Man court-Winters Coal 

Co. v. St. Clair I’aper Co., D.C. 
Mich., 260 P. 830, affirmed, C.C.A., 
266 F. 984. 

61. Cal.—Wenban Estate v. Hew¬ 
lett. 227 P. 723, 193 Cal. 676. 

62. Ark.—^Taylor v. Hildebrand Pos* 
ter Advertising Co., 58 S.W.2d 211, 
187 Ark. 53. 
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immaterial that the bbnds pledged have'never been 
previously sold or have been sold and issued,al¬ 
though where one receives bonds from the pledgee 
on payment to the pledgee of the amount due him, 
he does not take them as owner or purchaser for 
value, where throughout the transaction he acts as 
agent for the pledgor and is redeeming the bonds 
for him.®^ 

Although there are a few decisions to the con¬ 
trary,®® the doctrine that the bona fide holder of 
negotiable paper takes title free of equities is ap¬ 
plicable to cases where negotiable bonds are issued 
in pledge by a corporation as security for its 
debts,®® cind in the hands of the pledgee, as an in¬ 
nocent holder for value, bearer bonds are not void 
unless violative of constitutional or statutory pro¬ 
visions expressly or by unavoidable implication de¬ 
claring them to be so.®^ 

Where bonds of a corporation are pledged as se¬ 
curity for a debt owing by the corporation, the 
pledgee may collect the interest coupons and the 
principal of the bonds at their maturity, if such ma¬ 
turity occurs during the life of the pledgee and the 
corporation has the corresponding obligation to 
make such payments to the pledgee.®® Also, in 
realizing on his security, the pledgee may sell the 
bonds.®® In fact, even if the pledgor’s assets have 
passed into the Custody and control of a bankruptcy 
court, the pledgee may still enforce his pledge by 
sale or otherwise on leave of such court,and if 
he offers the bonds for sale and at a regular bona 
fide sale buys them in, he acquires full title there¬ 


to.7i However, the pledgee must, give proper no¬ 
tice of the sale,*^® and on the sale he or his assignee 
is entitled' to retain only the amount of the d^bt se¬ 
cured.^® 

The pledgee of bonds is not required, as is the 
pledgee of ordinary chattels, to sell them and apply 
the proceeds to the debt, but he may sue on the 
bonds, and apply as much of the proceeds as may 
be needed to the debt.^® However, a pledgee of 
bonds pledged by the corporation issuing them can 
recover from the company only the amount secured 
by the pledge,^® and in actions of this character 
the court will not consider whether, if the pledgee 
should recover the whole amount of the bonds, he 
should be permitted to retain such bonds, and 
whether there is a liability to account to the pledgor 
for a surplus is the subject of another proceeding.'^® 

On a pledge of corporate bonds secured by a 
mortgage, the pledgee has a right to foreclose the 
mortgage,^^ and one holding bonds pledged as col¬ 
lateral security is entitled to prove them, to the ex¬ 
tent of their face value, and have a distribution out 
of the funds accruing from a sale under a foreclo¬ 
sure, on the basis of the bonds, instead of on the 
basis of the debt secured, to the extent of the 
amount of his debt.^® The pledgee is not under 
any obligation to return the bonds to the pledgors, 
without tender or payment of the amount due the 
pledgee in case of a foreclosure sale of the pledg¬ 
or’s entire property, and' its purchase by a commit¬ 
tee of reorganization, representing the pledgee and 
other bondholders.'^® 


63. U.S.—Worth v. Marshall Field 

& Co, C.C.A.N.a, 240 F. 395, 163 
C.C.A. 321. 

64b U.S.—New Paddock-Hawley Co. 
V. Fayetteville Wagon Wood & 
Lumber C 9 ., D.C.Ark., 207 F. 786. 

65. Ky.—Mayfield Water, etc., Co. v. 
Graves County Banking, etc., Co., 
185 S.W 485, 170 Ky. 66 . 

f 

66 . U.S.—Farmers’ L. & T. Co. v. 
Madison Mtg. Co, C.C.Ala., 153 F. 
310, affirmed 168 F. 1019, 85 C.C.A. 
654. 

14a C J. p 634 note 1. 

67. Ark.—Taylor v. Hildebrand Pos¬ 
ter Advertising Co., 58 S.W.2d 211, 
187 Ark 53. 

Bonds inned for illagal oonsidsnu 
tion 

As against innocent pledgee, bear¬ 
er bonds are not void because issued 
contrary to constitution providing 
that no private corporation shall is¬ 
sue bonds except for money, proper¬ 
ty, or labor.-^Taylor v. Hildebrand 
Poster Advertising Co., supra. 

68. Cal.—Smith v. Pillsbury, 178 P. 
719, 39 CaLApp. 240. 


69. Conn.—Mercer v. Steil, 117 A. 
689, 97 Conn. 583. 

N.Y.—Cochran v. Anglo-American 
Dry Dock, etc., Co., 23 N.Y.B, 404, 
69 Hun 168. 

70. U S.—In re Henry, D.C.Pa., 50 
F.2d 453. 

71. U.S.—Shafer v. Spruks, Pa.] 226 
F. 922, 141 C.C.A, 626. 

72. U.S.—Pigeon River. Ry. Co, v. 
Champion Fibre Co., C.C.A.N.C., 
280 V. 667, certiorari denied Cham¬ 
pion Fibre Co. v. Pigeon River Ry. 
Co., 41 S.Ct. 14, 260 U.S. 724, 67 L. 
Ed. 482. 

Aotual aotioe reqiiized 

Where pledgee of corporate bonds 
was also trustee for stockholders of 
corporation, It owed to its benefici¬ 
aries duty to give actual notice of 
proposed sale of bonds under pledge 
and purchase of bonds by It for in¬ 
adequate price is invalid, although 
publication of legal notice 'as re¬ 
quired by contract was made.—Pi¬ 
geon River Ry. Co. v. Champion Fi¬ 
bre Co., supra. 

73. Ind.—Whe«l«r v. 8 C 
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Crushed Stone Co., 132 N.E. 1, 191 
Ind. 76. 

N.Y.—Cochran v. Anglo-American 
Dry Dock, etc., Co., 28 N.Y.S. 404, 
69 Hun 168. 

14a C.J. p 634 note 9. 

7^. Pa.—Stegmaier v. Keystone Coal 
Co., 74 A. 68 , 226 Pa. 221. 

WJsr—Jesup V. City Bank. 14 
Wls. 331. 

76. Pa.—Stegmaier v. Keystone Coal 
Co., 74 A. 68 , 226 Pa. 221. 

77. Idaho.—Dennis v. Co-operative 
Pub. Co., 269 P. 82. 46 Idaho 534. 

Owiiers oannot defeat foreelosure 
Owners, having delivered bonds to 
corporation to enable corporation to 
pledge them, could not defeat pled¬ 
gee’s right to foreclose on corpora¬ 
tion’s default.—Dennis v. Co-opera¬ 
tive Pub. Co., supra. 

7B, Tex.—Western Supply, etc., Co. 
V. U. S.. etc.. Trust Co.. 92 S.W. 
986, 41 Tex.Civ.App. 478. 

76. Ga.—Brown v. Anderson, 80 S. 
B. 412, 104 Ga. 80. 



19 G.J.4 

Wb^rc a trusteie holding rbonds for the benefit of 
several pledgees thereof agrees with the junior 
pledgee that he will not sell the bonds at private 
sale without notifying him, but after he has caused 
foreclosure proceedings to be instituted and brought 
to point of sale, sells the bonds at a private sale 
without such notice and induces the junior pledgee 
not to bid at the foreclosure sale, he is liable to the 
junior pledgee to the extent of his interest in the 
amount of the difference in the price for which he 
sold the bonds and the amount which would have 
been realized on the bonds under a properly con¬ 
ducted foreclosure sale, and in such case the fact 
that the junior pledgee having possession of the 
bonds addressed to the order of the trustee in its 
care delivers them on the order of the trustee to the 
purchaser at private sale does not operate as a 
waiver of its rights.*® 
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§ 1161 . Rights and Remedies of Bondholders 

The terms of the governhtg contreet, duly construed» 
In general determine the rights of holders of corporate 
bonds. Such bondholders are creditors of the corpora¬ 
tion. 

In general the rights of holders of corporate 
bonds depend on the terms of the governing con¬ 
tract duly construed.*! The assent of a holder of 
a corporate bond to its terms and conditions is im- 
plied from his acceptance of the bond.** 

Provisions of bonds and provisions of a trust in¬ 
denture, trust deed, or mortgage, issued in connec¬ 
tion with the bonds, are construed together in de¬ 
termining the rights of the bondholders where the 
bonds contain apt reference to the indenture, deed, 
or mortgage,** and in such case bondholders are 
bound by, and their rights are affected by, the pro¬ 
visions of the indenture, deed, or mortgage,*^ even 
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90. Mo.-r-Las Vesraa First Nat. Bank 

V. Franklin Bank. 211 S.W. 3. 

81. Applloatioa to puchasc price of 
corporate property 

Under a contract between a realty 
corporation and its bondholders, giv¬ 
ing bondholders the right to pur¬ 
chase lots and pay for them with 
bunds '*at the face value thereof, 
with accrued unpaid interest at € 
per cent, added thereto.’* bondhold¬ 
ers. in paying for such lots with 
bonds, were entitled to credit for, 
unpaid Interest, in addition to the 
unpaid face value of the bonds; 
where such contract also gave bond-' 
holders the right to purchase lota 
at a discount of twenty five per cent 
from list price, bondholders were en¬ 
titled to have the bonds, plus inter¬ 
est. enhanced by one third credited 
on the price of the lots, but were not 
entitled to discount on the balance 
paid in cash.—Howard Kstates l>e- 
velopment Co. v. Metropolitan Tru.st 
Co.. 203 N.Y.S. 97. 208 App.Div. 138 i 
Bgnitable lien 

Circulars Issued to prospective 
purchasers of corporate bonds did 
not give purchasers of bonds express^ 
or implied equitable lien on all cor¬ 
poration's assets: in any event hold¬ 
ers oould not claim such lien where, 
subsequent lo issuance of circulars, 
they took mortgage on speciflc prop¬ 
erty, qnd were required to look to 
mortgage as actually delivered as 
containing their contract security.— 
Carson v. Long-Bell Lumber Corpo¬ 
ration, C.C.A.MO., 78 F.2d 397. alllrm- 
ing, D.C., Hutson v. Long Bell Lum¬ 
ber Co.. 1 F.Supp. 468, and certiorari 
denied Carson v. Long-liell Lumber 
Corporation. 55 S.Ct. 352, 294 U.S. 
707* 79 L.Ed. 1242, rehearing denied' 
55 S.Ct. 506. 294 U.S. 731, 79 L.Ed.j 
1261. ! 
BItflits of gnavaator as holder 
* An .insolvent corporation, which• 


was the guarantor of bonds of an¬ 
other corporation and was unable to 
comply with its guaranty, could not. 
as the holder of some of such bonds 
which it had purchased in the open 
market from other bondholders and 
held at maturity, share equally with 
other bondholders: provisions of the 
trust agreement and of the bonds for 
equality among bondholders were 
construed to mean that bondholders 
were to share alike, other equities 
being equal.—BMrst Mortgage Corpo¬ 
ration of Philadelphia v. Integrity 
Trust Co.. 88 Pa.Dist. & Co. 484. 
2>ebentiirM Isaned by ladlvldiial 
The rights of holders of debentures 
issued by an individual pursuant to* 
a contract between him and a corpo¬ 
ration may be affected and controlled 
by the plan adopted by the parties to 
such contract in respect of security 
and the like.—Falmouth Nat. Bank 
V. Cape Cod Ship Canal Co., 44 N.E. 
617, 166 Mass. 550—14a C.J. p 635 
note 35. 

Construction and operation of corpo¬ 
rate bonds generally sec supra § 
1151. 

Right of bondholder to Vf»te at meet¬ 
ings of stockholders generally see 
supra S 948. 

Transfer of bonds in general see su¬ 
pra § 1159. 

Coatraot for salo of stock 

The provisions of a contract for 
the sale of the majority shares of 
stock cannot in general affect the 
rights of the existing holders of 
mortgage bonds.—Slover v. Winston, 
157 S.E. 150. 165 Va. 971. 

88 . Mich.—Merchants’ Nat. 6ank v. 
Detroit Trust Co.. 242 N.W. 739, 
268 Mich. 526, 85 A.L.R. 350. 

83. U.S.—Block V. Mansfeld Mining 
& Smelting Co.. D.C.N.Y., 23 F 
Supp. 700. 

Mo.—Brinsmade v. Johnson, 179 S..j 
W. 967, 192 Mo.App. 684. I 
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N.Y.—Watson v. Chicago, R. I. & P. 
R. Co.. 165 N.Y.S. 808, 169 App. 
Div. 663—Graglia v. Chanbrook 
Realty Co.. Inc., 256 N Y.S. 666, 
143 Misc. 450. 

Wash.—Moody v. Pacific S. S. Co., 24 
P.2d 609, 174 Wash. 256. 

I4a C.J p 638 note 81 
Construction of bond in general see 
supra S 1151. 

84. U.S.—Carson v. Long-Bell Lum¬ 
ber Corporation. C.C.A.Mo., 73 P.2d 
397, affirming, D.C., Hutson v. 
Long Bell Lumber Co., 1 F.Supp. 
468, and certiorari denied Carson 
V. Long-Bell Lumber Co., 55 S Cl. 
352, 294 U.S. 707, 79 L.Ed. 1242, 
rehearing denied 55 S.Ct 506, 294 
U.S. 731, 79 L.Ed. 1261—Block v. 
Mansfeld Mining & Smelting Co., 
DC NY., 23 F.Supp. 700. 

Mich.—Morley v. University of be- 
troit, 248 N.W. 570, 263 Mich. 126, 
90 A.L.R. 464. 

N.Y.—Watson v. Chicago, R. I. & P. 
R. Co., 165 N.Y.S. 808. 169 App. 
1)1 V. 663—Graglia v. Chanbrook 
Realty Co., Inc., 256 N Y.S. 666, 
143 Misc. 450. 

Pa —Rittenhouse v. Lukens Steel Co., 
176 A. 54:1, 116 Pa Super. 303. 
Wash.—C^olsky v. Eyoes Storage & 
Distributing Co., 34 P.2d 1114, 178 
Wash. 404—State v. Comer, 28 P. 
2 d 1027, 176 Wash. 257. appeal dis¬ 
missed Comer v. State of Wash¬ 
ington. 54 S.Ct 782, 292 U.S. 610, 
78 L.Ed. 1470—Moody v. Pacific S. 
S Co., 24 P.2d 609, 174 Wash. 256. 
14a C.J. p 638 note 81. 

ConsequonoM of default 

Under bond providing that, in case 
of default in the payment of the 
bond or of Interest, such consequenc¬ 
es shall ensue us are provided in the 
mortgage securing payment, only 
such consequences as were provided 
in the mortgage could ensue froip 
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though such provisions arc not expressly made a 
part of the bonds the status of a bondholder as 
a bona fide holder may be affected by such a ref> 
crcnce in the bond, as shown infra § 1162. Provi¬ 
sions of a mortgage given to secure corporate 
bonds, or of an indenture under which the bonds 
are issued, arc incorporated into a bond, however, 
only in so far as, by proper language, they arc made 
a part of the bonds,*® and the courts arc inclined 
to a strict construction of language which attempts 
to modify the obligation of, and rights under, a 
bond by incorporating such provisions by refer¬ 
ence.**^ Where there is apt reference in the bond 
to a resolution of the board of directors of the cor¬ 
poration, under which the bond was issued, the 
bond with attached coupons and the resolution are 
to be construed together,** but, if there are incon¬ 
sistencies between provisions of the bond and at¬ 
tached coupons and provisions of the resolution as 
to rights under the bond, the provisions of the bond 
and coupons will be given controlling effect.*® 
Questions generally as to the effect of references in 
bond to another instrument are considered in de¬ 
tail in the title Bonds § 43. 

Bondholders as creditors. Persons w’ho lend mon¬ 


ey to a corporation and take its bonds therefor, or 
who purchase its bonds, are in the position of cred¬ 
itors of the corporation and not in the position of 
stockholders.®® A stockholder in a corporation may 
lawfully hold its bonds, and, as creditor, in general 
is entitled to equal protection with other holders, 
even though indebted to the corporation on account 
of unpaid stock.®* Stockholders to whom bonds 
h&ve been issued as a bonus, without consideration, 
have no standing as creditors, however, and have 
no rights in competition with actual creditors of the 
corporation.®* 

The owner of bonds of a corporation secured by 
a mortgage is a creditor of another corporation 
which assumed the payment of the bonds on the 
conveyance to it of the property covered by the 
mortgage,®4 but the holder of bonds of a corpora¬ 
tion is not the creditor of another corporation mere- 
ly because the latter owns a majority of the stock 
of the former corporation.®* 

As affecting the rights of the holder, a transac¬ 
tion by which the holder pays money to a corpora¬ 
tion in exchange for a debenture of the latter is a 
loan and not a sale, notwithstanding the debenture 
contains provisions giving the holder or the corpo- 


default.—Dunham v. Omaha ft C. B. 
St. Ry. Co., DC.N.Y., 25 F.Supp. 287. 
VaUura to ozamiiio Aebontiiro 
Although particular purchasers of 
holding company’s debentures se¬ 
cured by a trust indenture, referred 
to in the debentures, did not exam¬ 
ine the trust indenture, and although 
it is a matter of common knowledge 
that purchasers of debentures of 
such type seldom, if ever, examine 
terms of trust indenture, they were 
nevertheless legally bound by terms 
of the Indenture.—Hazzard v. Chase 
Nat, Bank of City of New York. 287 
N.Y.S. 541, 159 Misc. 57. 

Befarenoe held snflclaat 
Neb.—Munch v. Central West Pub¬ 
lic Service Co., 259 N.W. 736, 128 
Neb. 645. 

N.Y.—Batchelder v. Council Grove 
Water Co.,. 29 N.E 801, 131 N.Y. 
42. 

85. Mich.—Morley v. University of 
Detroit. 248 N.W. 570, 263 Mich. 
126, 90 A.L.H. 464. 

86 L Mich —Mendclson v. Realty 

Mortgage Co., 241 N.W. 154, 257 
Mich. 442. 

N.Y.—Perry v. Norddeutscher Lloyd, 
268 N.Y.S. 526, 150 Misc. 73. 

R.I.—^American Nat. Bank v. Amer¬ 
ican Wood Paper Co., 32 A. 305, 19 
R.I. 149, 61 Am.S.R. 746, 29 L.R.A. 
103. 

Saonnty olanaa of bond 

Certain so-called security clauses 
in a bond, referring to a mortgage. 


have been construed to refer only to 
rights as to the security defined in 
the mortgage. 

U.S.—Dunham v. Omaha ft C. B. St. 

Ry. Co., D.CN.Y., 25 F.Supp. 287. 
N.Y.—Enoch v. Brandon, 164 N.E. 45, 
249 N.Y. 263. 

TTsa of bonds 

A provision in the bonds that ref¬ 
erence is made to the mortgage for 
the terms and conditions on which 
the bonds are to be used does not re¬ 
fer to terms and conditions on which 
the purchaser may use the bonds, but 
refers to the use which is to be 
made of the money received from 
the sale of the bonds.—Merchants’ 
Nat. Bank v. Detroit Trust Co., 242 
N.W. 739, 268 Mich. 526, 85 A.L.R. 
350. 

87- Mich.—^Mendelson v. Realty 
Mortgage Co., 241 N.W*. 154, 257 
Mich. 442. 

88 . N.Y.—Goodjon v. United Bond 
ft Building Corporation, 234 N.Y.S. 
522, 226 App.Div. 137. 

89. N.Y.—Goodjon v. United Bond 
& Building Corporation, supra. 

90. Del.—Noble v. European Mort¬ 
gage ft Investment Corporation. 
165 A. 157, 19 Del.Ch. 216. 

Mass.—Pettibone v. Toledo, etc., R. 
Co., 19 N.E. 337, 148 Mass. 411, 1 
LR.A. 787. 

Zastallment bond 

The issuance and sale of an in¬ 
stallment bond creates, between the 
corporation which issues it and the 
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holder, the relation of debtor and 
creditor only, and on performance by 
holder confers on him the right of 
a creditor to enforce payment of the 
bond according to its terms.—West¬ 
ern Bond & Mortgage Co. v. Crews, 
231 P. 138, 112 Or. 668. 

Dnal nature of instrument or eon- 
traot 

In considering “guaranteed” stock 
issued under Virginia Acta of Fcbr. 
13, 1856 and Dec. 13. 1865, which par¬ 
takes of the nature both of capital 
stock and of bonded indebtedness, it 
was held that, where statute permits 
some rights of stockholder to be in¬ 
cluded in instrument evidencing se¬ 
cured debt of corporation, rights of 
creditor are not impaired by such in¬ 
clusion.—Helvoring v. Richmond, F. 
ft P. R. Co., C.C.A.. 90 F.2d 971. 

91. W.Va.—Broomall v. North 
American Steel Co., 74 S.E. 863, 70 
W.Va. 591. 

92. U.S—Fidelity Trust Co. v. 
Washington-Oregon Corp., D.C. 
Wash., 217 F. ^88. 

93. U.S.—Williamson v. Collins, 
Ohio, 243 F. 835, 156 C.C.A. 347. 

94. N.J.—Sweeney v. Grant Silk 
Mfg. Co., 182 A. 484, 119 N.J.Eq. 
321, affirmed 187 A. 374, 120 N.J. 
Eq. 607. 

95. N.Y.—Neale v. Atchison, T. ft 
S. F. Co., 129 N.E. 468, 230 N.Y. 
158, 15 A.L.R. 1008, affirming 166 
N.Y.S. 698, 178 App.Div. 87. 
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ration, under certain specified conditions, the right 
to have the debenture converted into another type 
of security.®® 

A corporation which holds the bonds of another 
corporation is in general entitled to all the rights of 
bondholders.®^ 

Rights in property covered. The purchaser of 
mortgage bonds of a corporation from individual 
holders docs not, by such purchase, acquire title to 
lands of the corporation covered by the mortgage.®® 
Bondholders on whose behalf the property of the 
ccjrporation is purchased at a sale in a receivership 
proceeding under an agreement for the issuance to 
them of bonds secured by mortgage by a new corpo¬ 
ration in consideration of the transfer of such prop¬ 
erty to the new corporation have an equitable lien 
dating from the organization of such corporation, 
which has priority over the claims of its general 
creditors.®® 

Use of proceeds. Knowledge on the part of an 
executive committee of the directors of a corpora¬ 
tion, that a purchaser of its mortgage bonds made 
the purchase under a belief that the proceeds were 


to be used for particular purposes, is not sufficient 
to bind the corporation to a trust limiting the use 
of such proceeds.^ 

Avoidance or rescission of sale. The buyer of 
corporate bonds may in a proper case avoid or re¬ 
scind the transaction because of false or fraudulent 
representations or concealment on the part of the 
seller,® notwithstanding a statement in a circular 
issued by the seller, which contains the misrepre¬ 
sentations that the seller does not guarantee the 
statements or information contained in the circu¬ 
lar.® Return of the bonds, as a condition precedent 
to rescission, is not required where the bonds are 
wholly worthless and where the buyer, pursuant to 
the request of the seller and in reliance on the lat¬ 
ter’s representations, has exchanged the bonds for 
other securities in such case the return by the 
buyer of what he has received pursuant to such 
reliance is sufficient.® The buyer docs not ratify 
the transaction so as to defeat the right to rescind 
by his acts induced by, and performed on behalf of, 
the seller.® In order to rescind because of the mis¬ 
representation of the seller, the buyer must act 
within a reasonable time after discovery of ground 


96. NY.—Keeley v. A.ssooialed Has 
& Electric Co., 278 N Y.S. 962, 165 j 
Mlflc. 146. I 

07. Zadep«Bd«at contract rclatlOB ^ 
between corporatlone 

The rule stated in the text was ap¬ 
plicable where a corporation, after 
the allcgred breach by it of n con¬ 
tract with the corporation which is¬ 
sued the bonds, which cau.sed a cur¬ 
tailment of the revenues of the lat¬ 
ter c'orporation with resultant de¬ 
fault in payment of carrying charges 
of the bonded Indebtednc.s.s. pur¬ 
chased outstanding bonds at de¬ 
pressed prices, but where there was 
no showing of bad faith on the part 
of the purchascM* in making, or cur¬ 
rying out, such contract with the 
other corporation; the purchaser 
was entitled to all rights of ordinary 
bondholders, including the right to 
foreclose on default, free from any 
fiduciary duty to the other corpora¬ 
tion or Its junior lionois—Hell v. 
Wayne United Gas Co., 181 S E. 609, 
116 W.Va. 280. 

98. Ky.—Gayle v. Greasy Creek Coal 
& Uand Co., 60 S.W.2d 591). 219 
Ky. 251. 

99. Pel.—In re Acadia Dairies, 135 
A. 846, 16 Pel.Ch. 248. 

1 . N Y.—Ives v. Smith, 3 N.Y S. 
645. affirmed 8 N.Y.S. 46. 55 Hun 
606. 

2 . N.Y.—Alexander City Bank v. 
Equitable Trust Co. of New York, 
227 N.Y.S. 403, 228 App.Div. 24. 

Uescission of subscription see supra 

I 1166. 


Ck>od faith of ssUsr 

The fact that misrepresentations 
of the seller were made innocently 
or In good faith does not necessarily 
defeat the buyer’s right to rescind 
Miss.—Bullard v. Citizens’ Nat 
Bank, 160 So. 280. suggestion of 
error overruled 162 So. 169, 173 
Miss. 450. 

N.Y.—Continental Ins. Co. v. Eq¬ 
uitable Trust Co, of New York, 215 
N.YS. 281, 127 Misc. 45. See Con¬ 
tinental Ins. Co. V. Equitable Tru.«!t 
Co. of New York. 219 N.Y.S. 793, 
219 App.Div. 711. 

Misrepresentations or concealment 
as to security 

In reaching the conclusion stated 
In the text in a <*ase in which the 
fraudulent representations and con¬ 
cealment concerned the security for 
the bonds, it was held, where a cir- 
eular issued by the seller, describ¬ 
ing the se<-urity, recited that "cash" 
might be substituted for guaranteed 
real estate mortgages, and the trust 
indenture authorized the trustee to 
deposit cash in it.s own banking de¬ 
partment and hold, as security for 
the bonds, eertiticates of deposit is¬ 
sued to It, that, under the cireum- 
stanc'cs, the purchaser hnd every rea¬ 
son to believe that the bonds were 
to be secured principally by guar¬ 
anteed mortgages, that there was a 
i fraudulent concealment of a mate¬ 
rial fact as to what constituted cash, 
and that the purchaser could avoid 
the transaction.—Wolfe v. A. E. 
Kusterer & Co.. 267 N.W. 729, 269 
Mich. 424. 


3. Mich.—Wolfe v. A. E. Kusterer 
& Co., supra. 

N.Y.—Continental Ins. Co. v. Equi¬ 
table Trust Co. of New York, 215 
N.Y.S. 281, 127 Misc 45 See Con¬ 
tinental Ins. Co. V. Equitable Trust 
Co. of New York, 219 N.Y.S. 793, 
219 App.Div. 711. 

4. N.Y.—Continental Ins. Co. v. Eq¬ 
uitable Trust Co. of New York. 215 
N.Y.S. 281. 127 Misc. 45. See Cdh- 
tinental Ins Co. v. Equitable Trust 
Co. of New York, 219 N.Y.S. 793, 
219 App.Div. 711. 

5. NY.—Continental Ins. Co. v. Eq¬ 
uitable Trust Co. of New York, 216 
N.Y.S. 281. 127 Mise. 45. See Con¬ 
tinental Ins Co. V. Equitable Trust 
Co. of New York, 219 N.YS. 793, 
219 App Div. 711. 

6. Beceipt of dividends on stock 

Iteceipt of dividends on stock in 
a reorganized corporation which, aft¬ 
er the sale of bonds, the seller had 
induced the buyer to take in ex¬ 
change for the bonds cou.d not be 
.said, as a matter of law, to con¬ 
stitute a ratiiication of such sale of 
bonds which had been induced by 
the misrepresentations of the seller, 
where it appeared that the buyer 
received the dividends only as cus¬ 
todian for the seller, of which fact 
tho seller was notided.—Continental 
Ins. Co. v. Equitable Trust Co., 241 
N.Y.S. 679, 136 Misc. 851, affirmed 
Continental Ins. Co. v. Equitable 
Trust Co. of New York, 243 N.Y.S. 
846. 
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for rescission.^ Questions as to the rights of bond¬ 
holders under provisions for repurchase contained 
in contract under which the bonds were disposed of 
arc considered supra § 1158. 

What law governs. In accordance with the gen¬ 
eral rule staled in the titles Conflict of Laws § 11 c 
and Contracts § 12 a, in general the law of the coun¬ 
try of performance, rather than the law of the 
country of incorporation of the corporation, gov¬ 
erns as to matters connected with performance by 
the corporation, which affect the rights of holders 
of corporate bonds,* and, for the purposes of such 
rule, the bondholder, may, under some contracts, 
fix the place of performance in a country other than 
that of domicile or of incorporation by due de¬ 
mand in such other country.* It has been held that 
the law of the United States governs as to the in- 
terpretatten and nature of, and the obligations en¬ 
forceable under, bonds secured by a mortgage of 
property located here and issued here by a corpo¬ 
ration incorporated in the United States, which con¬ 
tain a provision for payment here in gold coin of 
the United States, or, in the alternative and at the 


option of the holders, for payment in specified for¬ 
eign countries in currencies of such countries.^® 

§ 1162 . -Bona Fide Holders iot Value 

a. In general 

b. Consideration 

c. Notice and duty to inquire 

d. Time of transfer and overdue inter¬ 

est or coupons 

a. In Ctoneral 

Bona fide holdera for value of negotiable corporate 
bonds may be protected in respect of defenses or equities 
effective against other hoiders, but a purchaser of a non- 
negotiable bond has no better titie than the seiier. 

As in the case of bona fide holders of negotiable 
bills and notes generally under the rule stated in 
the title Bills and Notes § 234, and, in accordance 
with the general rule as to negotiable bonds stated 
in the title Bonds § 81, bona fide holders for value 
of negotiable corporate bonds may be protected in 
respect of defenses and equities available against 
holders having a different status.^l A purchaser 


7. Bight lost hy dolay i 

Buyer, who purchased bonds is-1 
sued by four companies, on seller's 
representation that payment of bonds 
was guaranteed by surety companies, 
who sued to rescind purchase of 
two issues within reasonable time 
after learning that seller’s represen¬ 
tations were untrue, could not file 
supplemental bill for rescission of 
purchase of other two issues nine 
months later, since notice that sell¬ 
er’s representations were untrue as 
to first two issues was sufficient to 
put buyer on inquiry as to rest of 
bonds.—Bullard v. Citizens’ Nat. 
Bank. 160 So. 280, suggestion of er¬ 
ror overruled 162 So. 169, 173 Miss. 
460. 

Delay not unreasonable as matter of) 
law 

N.Y—Continental Ins. Co. v. Equi¬ 
table Trust Co. of New Tork, 216 
N.Y.S. 281, 127 Mist*. 45. See Con¬ 
tinental Ins. Co. V. Equitable Trust 
Co. of New York, 219 N.Y.S. 793. 
219 App Div. 711. 

8 L N.Y.—Pan-American Securities 
Corporation v. Fried. Krupp Ak- 
tiengesollsrhaft, 6 N.Y.S.2d 992. 
169 Misc. 445. affirmed 10 N.Y.S.2d 
205, 256 App.Div. 965—Eann v. 

United Steel Works Corporation, 1 
N.Y.S.2d 951, 166 Misc. 465. 

Place of making and place of per¬ 
formance 

German laws relative to perform¬ 
ance were of no legal slgnirieance in 
courts in the United States in re¬ 
spect of bonds of a German corpo¬ 
ration where the bonds were issued, 
and the contract was to be perform-' 


ed, in the United States.—Central 
Hanover Bank & Trust Co. v. Sie¬ 
mens & Halske Aktiengesellschaft. 
D.C.N.y., 15 F.Supp. 927, affirmed, C. 
C.A., 84 F.2d 993, certiorari denied 
67 S.Ct. 110, 299 U.S. 585, 81 L.Kd. 
431. 

9. N.T,—Pan-American Securities 
Corporation v. Fried Krupp Ak¬ 
tiengesellschaft. 6 N.Y.S 2d 992, 
169 Misc. 44.6. affirmed 10 N.Y.S.2d 
206, 256 App.I^iv. 955—Uann v. 

United Steel Works CJorporatlon, 1 
N.Y.S.2d 951, 166 Misc. 466. 

la U.S.—Guaranty Trust Co. of 
New York v. Henwood, Mo., 69 S. 
Ct. 847, 307 U.S 247, 83 L.Ed. 1266, 
affirming, C.C A , 98 F.2d 160, cer¬ 
tiorari granted 59 S Ct. 146, 305 U. 

S. 588, 83 Lf.Ed. -, and affirming, 

C.C.A., Chemical Bank & Trust Co. 
V. Henwood, 98 F.2d 179, certiorari 
granted 59 S.Ct. 364, 305 U.S. 594, 
83 L..Ed. - 

H. U.S.—Westlnghouse Electric & 
Mfg. Co., V. Brooklyn Rapid Trans¬ 
it Co., D.C.N.Y., 291 F. 863. 

N.J —Hackensack Water Co. v. De- 
Kay, 36 N.J.Eq. 648. 

Tenn —Nick^y Bros. v. Lonsdale 
Mfg. Co., 257 S.W. 403, 149 Tenn. 
1 , 31 A.L.R. 1383. 

14a C.J. p 636 note 42. 

▲ntacedsat aqnlties and irregnlarl- 
ties 

(1) Corporate bonds in the hands 
of innocent holders for value before 
maturity are not subject to ante¬ 
cedent equities nor invalidated by 
mere irregularities not going to pow¬ 
er to issue bonds.—Tennessee Elec- 
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trie Power Co. v. Mayor and Aider- 
men of Town of Fayetteville, Tenn.. 
114 S.W.2d 811. 

(2) Where corporation’s trust 
deed, signed by president and secre¬ 
tary and securing bonds issued as 
collateral for loan, recited proper di¬ 
rectors* and stockholders* meetings, 
corporation and those claiming 
through it were estopped to assert 
that there was no quorum at direct- 
tors’ meeting, as. against one who 
purchased bonds in good faith and 
for value, where corporation received 
benefit of loan.—Dowdle v. Central 
Brick Co., 189 N.E. 146, 206 Ind. 242. 

Xilability of surety or gnaraator 

The transferee of bonds was a 
bona fide holder of such bunds where 
the transfer was made us security 
for a loan, and was entitled to the 
benefit of the personal obligation of 
individuals as sureties or guarantors, 
notwithstanding one of them had 
purchased the bonds and had at¬ 
tempted, by oral agreement, to re¬ 
lease the other.M from personal lia¬ 
bility, the transferee having no no¬ 
tice of such agreement.—First Nat. 
Bank & Trust Co. of Ann Arbor v. 
Dolph, 283 N.W. 35, 287 Mich. 219. 

Prosarvatloa of Usu 

Holders in due course of mortgage 
bonds of corporation, invalid between 
original parties, are entitled to have 
lien preserved for their benefit and 
to be placed on an equality with 
other creditors as to assets not cov¬ 
ered by the mortgage.—^Williamson 
V. CollinB, Ohio, 24^ F. 836, 166 C.C 
A. 847. 
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6f a nonncgotiable b6nd, however, acquires no bet¬ 
ter title than that of the seller, even though the pur¬ 
chaser buys in good faith and for full value, ^nd 
he is not entitled to the benefit of the rule protect¬ 
ing bona fide holders of negotiable instruments.^^ 
A corporation which is the owner of nonncgotiable 
bonds may, however, by vesting one of its officers 
with apparent ownership, or with apparent power 
fully to dispose, of the bonds be estopped to ques¬ 
tion such officer’s pledge of the bonds to secure his 
personal obligation, where the pledgee received the 
bonds in good faith and for value.^^ By the terms 
of some statutes bonds have been placed on the same 
footing as promissory notes, and, although assign¬ 
able so as to vest the right of action in the as¬ 
signee, defenses available against intermediate par¬ 
ties are not cut off unless the bonds are payable and 
negotiable at a bank within the stale and indorsed 
to, and discounted by, such a bank.iB 

Where certain bonds are issued on a bona fide 
full-paid stock basis and become the property of 
persons who, as directors, subsequently become 
charged with knowledge that a later issue of bonds 
is not on a paid-up stock basis, they may not, mere¬ 
ly because of that fact, be taken from the directors 
cither as a penalty or as a contribution to the gen¬ 
eral fund for the holders of subsequent issues.^® 


b. Oomiideration 

A holder of corporate bonde muat have been a 
traneferee for value In order to be entitled to protection 
aa a bona fide holder, unless the holder is himself a pur> 
chaser from a bona fide purchaser for value. 

A holder of bonds, to be entitled to the benefits 
of the law protecting bona fide holders, must have 
been a purchaser for value.^*^ This rule applies, 
however, only where the purchase is made from a 
holder of bonds who is himself subject to equities 
attaching to the instrument; if the purchase is 
made from one who is himself a bona fide purchas¬ 
er for value, the second purchaser is entitled to pro¬ 
tection regardless of whether or not he gave value 
for the bond.^® 

The amount paid for the bonds is immaterial,^ 
except as the amount paid may tend to show wheth¬ 
er or not the purchaser had notice of equities affect¬ 
ing the validity of the bond, as shown in the follow¬ 
ing subdivision of this section. 

The right of a stockholder who has received 
bonds as a bonus to the status of a bona fide holder 
of the bonds has been denied, even where he in¬ 
creased his stock subscription in contemplation of 
the receipt of the bond, and the rule applies where 
the bonds are issued in connection with stock issued 
to the holder in payment for services in promotion 
of the corporation.-^ 


FnrchaMr from pUdgoo 

Oim who purchased corporate bonds 
from a person with whom they had 
boon pledged by the corporation a.s 
security for a loan to it, in Rood 
faith and without notice of h de¬ 
fect. if any, in the title o'f the seller, 
had the status of a buna fide holder, 
acquired complete title, and was en¬ 
titled to the henefit of a mortKUKe 
seourinx the bonds.—Morris Canal 
and Banking Co v. Fisher, 9 N.J.JOq 
667, 64 Am I>. 4123. 

Bights as to seller 

A bona fide holder of bonds is en¬ 
titled to hold such bonds without 
obligation to reimburse the person 
from whom he bought the bonds be¬ 
cause of such person's liability to 
the corporation on the ground that 
the bonds were issued as a bonus to 
such person.—Williamson v. Collins, 
Ohio, 243 F. 836, 156 C.C.A. 347. 
Transfer of bonds in general see su¬ 
pra § 1159. 

13. Cal.—Popp V. Plxchange Bank. 
208 P. 113, 189 Cal. 296—Ci-ocker 
Nat. Bank of San Francisco v. 
Byrne & McDonnell. 173 1 \ 752, 178 
Cal. 329. 

13. Cal —Kohn v. Sacramento Klec- 
trlc, etc., R. Co., 141 P. 626, 168 
Cul. 1. 

14. Cal.—Dynch' v. ' - International 
10 C.J.S.-48 


Banking Corporation. 229 P 968. 
68 Cal.App. 432. 

15. Ky.—tJeorgelown Water Co \ 
Fidelity Trust, etc, Co., 78 SW 
113, 117 Ky. 325, 25 Ky.L 1739— 
Ritchie V Crallc. 56 S W 963, 22 
Ky D 160—Louisville Ins Co. v 
Hoffman, 60 S \V 979, 20 Ky.L 
2016 

16. M.J.—T’hysick v. Baker, 33 A. 
815. 53 NJ.Eq. 673 

17. Ala —Cilnian v. New Orleans, 
et< ., R. Co, 72 Ala. 566. 

“Value’* defined 

*'Value” IS any consideration suf¬ 
ficient to support a simple contract. 
—Nickey Bros, v Lonsdale Mfg Co., 
258 S.W. 776, 149 Tenn. 391. 

18. W.Va—Broomall v. North 
American Steel Co., 74 S.E 863, 70 
WVa. 591. 

19. U S —Parsons v. Jackson, TjS , 
99 P.S. 434, 25 L Rd 457—Riggs 
V. T^mnsylvnnia, etc, R. Co., C.C. 
NJ.. 16 F. 804. 

Ala.—Cilman v. New Orleans, etc., 
R. Co , 72 Ala, 566. 

20. tT.S — Williamson v. Collins, 
Ohio. 243 F. 835, 156 C.C.A. 347. 

Betoppel 

In laying down the rule stated in 
the text, it was also held that, where 
the promoter was compelled to sue 
the controlling stockholder fur pos- 
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sessi(»n of his stock and bonds, and 
compromised by giving up a part of 
the bonds, the settlement did not es¬ 
top the corporation and the other 
stockholders from denying the pro¬ 
moter’s .•status as a bona fide pur- 
cha.‘«er of the bonds, especially where 
the only issue in such suit was as 
to the right of compensation and 
ownership of the slock and bonds 
and not their validity as against the* 
corporation or its creditors.—Wil¬ 
liamson V Collins, Ohio, 243 F. 835. 
156 C.CA. 347. 

BiablUty to corporation 

III a case in which the rule stated 
in the text was laid down, it uns 
held that the liability of stockhold^ 
ers who had received the bonds as a 
bonus and had sold them to bona 
fide holders was not limited to th»* 
amount received on the sale, but that 
their liability in equity was to in¬ 
demnify the corporation against loss 
due to their acts, and that judg¬ 
ment against such stockholders for 
the face value of the bonds and pnst- 
duc coupons was pn)por. enfor<-emeni 
thereof to be conditioned on failure 
to furnish the corporation security 
for the repayment of such sums as it 
might pay on the interest and prin¬ 
cipal of the bonds —Williamson v. 
Collins. Ohio, 243 F. 836, 156 C.C.A. 
347. 
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A pledgee who takes bonds as security for a pre¬ 
existing indebtedness may be protected as a bona 
fide holder for value, 21 but it has been held that one 
who receives bonds of a corporation as security for 
its preexisting debt is not a bona fide holder for 
value where an applicable statute provides that no 
corporation shall issue bonds except for money, la¬ 
bor done, or property actually received for the use 
and lawful purposes of the corporation. 22 

c. Notice and Duty to Inquire 

The transferee of a corporate bond who takes with 
actual or constructive notice of defenses or contravening 
equities is not a bona fide purchaser. Circumstances 
may bo such as to impose on a prospective transferee the 
duty to make inquiry, and a transferee who takes a bond 
without complying with such duty cannot successfully 
claim the rights of a bona fide holder. 

In accordance with general rules stated in the 
title Bonds § 86, a purchaser of corporate bonds 
who, at the time of his purchase, has actual knowl¬ 
edge of the facts constituting a defense to an ac¬ 
tion on the bonds is not a bona fide purchaser,23 
as for example, where he has notice that an agent 
of the corporation is disposing of the bonds for an 
unauthorized purpose, 2 ^ or where he has knowledge 
of other circumstances invalidating the issue of the 
bonds.25 A purchaser may be bound by construc¬ 
tive, as well as actual, notice,26 notice sometimes 
being implied from the bond itself, or from the re¬ 
lationship of the parties, as hereinafter shown, or 
from other circumstances connected with the trans- 
action.27 

A purchaser or pledgee who knows the facts re¬ 
lating to their issue is conclusively presumed to 


know the law with reference thereto, and if, un¬ 
der such circumstances, the facts show a violation 
of the law, the purchaser or pledgee is bound by 
constructive knowledge of the fact that the bonds 
are issued in violation of the statute.28 

Questions as to the applicability of the general 
doctrine of lis pendens to negotiable corporate bonds 
are considered in the C.J.S. title Lis Pendens § 8, 
also 38 C.J. p 16 note 25. 

Duty to inquire and sufficiency of inquiry in gen¬ 
eral, The circumstances of a particular case will 
largely determine whether or not a purchaser, in 
order to avoid the imputation of bad faith, must in¬ 
quire as to the authority of the officer to issue bonds 
and other facts which may affect their validity,23 
and a transferee who fails to make inquiry because 
of a justified fear that inquiry would disclose a de¬ 
fect in the transferor's title is chargeable with no¬ 
tice of such (lcfcct.20 The inadequacy of the con¬ 
sideration paid for bonds may be so marked as to 
place the purchaser on inquiry,3 1 and tend to show 
that he did not purchase in good faith .22 

In order to take a purchaser of negotiable cor¬ 
porate bonds out of the category of bona fide hold¬ 
ers, it is necessary that there should be something 
more than facts or circumstances raising a mere 
suspicion in the mind of a cautious person with re- 
.spect to the validity of the bonds, and something 
more than even gross negligence on his part in tak¬ 
ing them. There must be something which is tanta¬ 
mount to bad faith, guilty knowledge, or willful ig¬ 
norance, and the burden of establishing this rests 
on the party seeking to, impeach the bonds.23 This 


21. Tenn.—Nlckey Bros. v. Lonsdale 

Mfjf. Co., 258 S.W. 776, 149 Tcnn 

391. 

14a C J. p 637 note 63. 

Zn Wisconsin 

n) In a case decided in 1917, it 
wes held that, under Wisconsin Nc- 
ifoTiable In.strumcnt L. S 1675-51, a 
I tank which took bonds as collateral 
security for a preexisting debt based 
on overdrafts of the pkdgor was not 
a holder for value in due course; in 
reaching the conclusion, it was hold 
that the law of Wisconsin governed 
the rights of the pledgee In view of 
the facts that both the corporation 
which issued the bonds and the 
pledgee were Wisconsin corporations 
and that the pledgee sought to en¬ 
force its claim in a Wisconsin court, 
notwithstanding the contract be¬ 
tween the pledgor and the pledgee 
was made in another slate where a 
different rule as to bona fide holder 
might obtain.—Badger Machinery Cj. 
V. Columbia County Electric Light 
& Power Co.. 168 N.W. 188. 166 Wis. 
18 . 


(2) Compare St 1935 $ 116 30. 

Pledge for preexisting Indebtedness 
generally see supra S 1160. 

22. U.S.—Davis v. Seneca Falls 
Mfg Co., DC.N.Y., 8 F.2d 546, 
modified on other grounds, C.C.A., 
17 F.2d 646. 

23. U.S.—McMurray v. Moran, Nev., 
10 S.Ct. 427. 134 U.S. 150, 33 L.Ed. 
814. 

14a C.J. p 637 note 54. 

Evidence enffloient to ebow actual 
and conetrnotive notice 

Mo—Hess Warmir g & Ventilating 
Co. v. Burlington Grain Elevator 
Co., 217 S.W. 493, 280 Mo. 163. 

24. U.S.—Chew v. Henrietta Min.. 
etc., Co., C.C.Mo., 2 F. 6, 1 McCrary 
222 . 

Ill.—Chicago V. Cameron, 31 N.E 
899, 120 111. 447, affirming 22 Ill. 
App. 91. 

14a C.J. p 637 note 55. 

25. U.S.—Germania Safety-Vault, 
etc., Co. V. Boynton, Ky., 71 P. 797, 
19 C.C.A. 118. 
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Tex.—P'armers*, etc., Nat. Bank v 
Waco Electric R., etc., Co., Civ. 
App., 36 S.W. 131. 

26. U.S.—American Loan, etc.. Co. 
V. St. Louis, etc., R. Co^, C.C.Ill., 
42 P. 819. 

La.—Parka v. Hughes, 82 So. 202. 

27. U.S.—McMurruy v. Moran, Nev., 
10 S.Ct. 427. 134 U.S. 160, 33 L.Ed 
814. 

2G. U.S.—In ro Progressive Wall 
Paper ("orp. N.Y., 229 F 489, 143 
C.C.A. 657, L.R.A.1916E 563. 

2D. U.S.—Parsons v. Jackson, La., 
99 U.S. 434, 26 L.Fd. 457. 

14a C J. P 637 note 72. 

30. U.S.—Fidelity Nat. Bank & 
Trust Co. of Kansas City v. South¬ 
ern United Ice Co., C.C.A.Mo., 78 
F.2d 438. 

31. Ala.—Gilman v. New Orleans, 
etc., R. Co., 72 Ala. 566. 

14a C.J. p 637 note 73. 

32. U.S.—Riggs V. Pennsylvania, 
etc., R. Co.. C.C.N.J.. 16 F. 804. 

33. U.S.—^Hotchkiss v. National 
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rule applies not only to the bonds, but to the securi¬ 
ty which each bond assumes to carry with it.^^ 

An inquiry made by a purchaser of bonds at the 
time of their purchase, of the president or other 
officers of the corporation, as to the regularity of 
the issue of the bonds tends to establish the good 
faith of a purchaser where he has received assur¬ 
ance from them as to the validity of the issue, and, 
in the absence of other evidence to the contrary, 
may be sufficient to establish a purchaser’s good 
faith.35 

It is not necessary, in order to show good faith, 
that a purchaser should follow the proceeds of a 
sale of bonds and satisfy himself therefrom as to 
ihe validity of their issuc.36 

Notice from face of bonds in general. Intending 
purchasers arc bound to take notice of whatever ap¬ 
pears on the face of the bonds.37 If on the face of 
the bonds reference is made to the statute under 
which they are issued, this reference will charge an 
intending purchaser with notice of the terms of the 
statute as fully as if it had been set out in full on 
the face of the bonds,33 but not with knowledge of 
requirements and facts which do not ai)pcar in the 
statutc.38 

A recital in a corporate bond to the effect that it 
is secured by all the property and assets of the 


corporation is not so indefinite as to put a purchas¬ 
er of the bond on inquiry as to the nature of the 
security.^® 

Reference to mortgage or trust deed. If bonds 
on their face contain apt reference to the mortgage 
or trust deed securing them, such reference will af¬ 
fect intending purchasers with the terms of the 
mortgage, so that it will have to be read, in deter¬ 
mining their rights, together with the bond, as one 
contract.^^ So, where the mortgage duly referred 
to in the bond limits the liability of the trustee, a 
purchaser of a bond will be held to have purchased 
his bond with knowledge of such limitation on the 
trustee’s liability.'*^ 

It has been held that a mere general recital in a 
bond that it is secured by a trust deed of the prop¬ 
erty of the company is not sufficient to put a pur¬ 
chaser of the bond on inquiry as to the existence 
of conditions in the deed qualifying the terms of 
payment in the bond, or affecting his right to main¬ 
tain a suit at law thereon, on default in payment 
when due, or of other provisions repugnant to the 
terms of the bond.'*3 

If the recitals of the bonds and the mortgage are 
such as to lull inquiry, the purchaser is not bound 
to look further. He is not bound to suspect fraud 
nor to make inquiries where everything appears to 
be fair, honest, and conformable to law;^^ nor, on 


Shoe, etc.. Bank. N.Y.. 21 Wall. 354. | 
22 LISJ. 645. 

14a C J. p 637 note 70. ^ 

OwBenbip 

Where corporate bonds paynt»le to 
bearer were pledged by a husband to 
secure a note executed by hiinsolf 
and his wife to cover an overdraft 
of their Joint account, the bank 
could roly on the husband’s state¬ 
ment that the bonds were the prop¬ 
erty of his wife which she had re¬ 
ceived from an aunt and became a 
bona flde holder of the bonds on their 
pledge without the necessity of mak¬ 
ing any further investigation as to 
the ownership, and the fact that the 
names of the mhior children of the 
parties were written on the margin.^ 
of the bonds, even if it came to the 
attention of the officers of the bank, 
did not establish luck of good faith 
on the part of the bank from taking 
the bonds on the strength of the ab¬ 
solute representation by the husband 
that they belonged to his wife.—I’opp 
V. Kxclmnge Bank. 208 P. 113, 180 
Cal 2 !) 6 . 

U.S —Central Trust Co. v. Bod- 
w'cll Water Power Co.', C.C.Me., 181 
P. 735. 

35. U.S.—-Union L. & T. Co. v. 

Southern California Motor Road 
Co., C.C.Cal.. 61 F. 840. modified on 


other grounds 64 F. 450, 12 CC.A. 
215. 

36. U.S.—Mississippi Valley Trust 
Co. V Washington Northern R. Co., 
D.C Wash . 212 F. 776. 

14a C.J. p 638 note 77. 

37. U.S.—Stanton v. Alabama, etc., 
R Co., CC.Ala., 22 F.Ca.s.No.13,297, 
2 Wood.s 523. 

Cal —Kohn v. Sacramento Electric, 
etc., R, Co., 141 P. 626, 168 Cal. 1. 

38. Ala.—Morton v. New' Orleans, 
etc.. H Co., etc.. Assoc.. 79 Ala. 
590—Gilman v. New Orleans, etc., 

R. Co., 72 Ala. 566. 

39 . Ala.—Spence v. Mobile, etc., R. 
Co., 79 Ala, 576. 

40. R.T.— Sticket v. Atwood. 56 A. 
687, 25 R T. 456. 

41. Mo—Brinsmndc v. Johnson, 179 

S. W. 967, 192 Mo.App. 684. 

14a C J. P 638 note 81. 

Fresnmption 

Purchaser of bonds secured by re¬ 
corded trust deed is presumed to 
have jjurchased in light of state¬ 
ments and recitals in trust deed.— 
Thayer v. South Side Foundry & Ma¬ 
chine, Works, 163 S.E. 821, 112 W. 
Va. 134. 

AooelaratloB provisions 

Where provisions of a mortgage as 
I to acceleration because of defaults 
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in payment of interest are imported 
into the bond by apt reference, a pur¬ 
chaser of the bond takes with notice 
of such provisions, and holds hia 
bond subject to the trustee's election 
to cAll for payment on default in 
the payment of interest.—Brinsmade 
V. Johnson, 179 S W. 967, 192 Mo.App. 
684—14a CJ. p 638 note 81 [a]. 

42. N.y,—Tschetinian v. New York 
City Trust Co., 89 N.Y.S. 1063, 97 
App Div. 380. 

43. Minn.—Guilford v. Minneapolis, 
etc., R. Co., 61 N.W. 658. 48 Minn. 
566. 31 Am.S.R. 665. 

Sulficiency in general of reference in 
bund to mortgage or trust deed re¬ 
stricting action by bondholder see 
infra fi 1163. 

44. U.S.—Stanton v. Alabama, etc.. 
R. Co.. C.C.Ala.. 22 F.C^s.No.l3.297. 
2 Woods 523. 

14a C.J. p 638 note 87. 

Prior equitable lisas 

Purcha.sers of mortgage bonds of 
a corporation in the open market are 
not charged with notice of prior 
equitable liens on the mortgaged 
property not disclosed by the mort¬ 
gage itself, nor by the public records 
of encumbrances made by the mort¬ 
gagor corporation.—^Westinghouse 

Electric & Mfg Co. v. B'^ooklyn Rap¬ 
id Transit Co.. D.C.N.Y.. 291 F. 863. 
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the other hand,.can a purchaser of bonds claim the. 
protection of recitals made on the face of the bonds ‘ 
if they are contradicted by facts which the pur¬ 
chaser either knows or is bound to know.^5 Ac-‘ 
cording to some cases, if the mortgage duly refer-’ 
red to on the face of the bond contains conditions | 
not certain of fulfillment, the bond itself is not a 
negotiable instrument, as shown supra § 1148, and 
the rule protecting bona fide holders for value does 
not apply.^* 

Numbers, Numbered bonds are not necessarily, 
sold nor negotiated by the corporation in numerical 
order, and a purchaser is not required to make any 
assumption of fact on that basis.^*^ 

Notice from relationship of transferor to corpo¬ 
ration. It has been held or recognized that the re¬ 
lationship of the transferor of a negotiable bond 
to the corporation is immaterial as affecting the 
rights of a purchaser of the bond, in the absence of 
additional circumstances,and that the fact that 
the purchaser knows that the transferor is an offi-' 
cer of the corporation does not of itself affect the' 
rights of the purchaser.^® Where, however, in ad-, 
dition to the transferee’s knowledge of the official 
relation between the transferor and the corpora-, 
tion, it also appears that the transferor, in negoti¬ 
ating the transfer, is exercising his functions as an| 
officer of the corporation and at the same time is. 
using the bond for his own purposes or for his 
own pecuniary benefit, the transferee is bound to 
ascertain the transferor’s right to dispose of the 
bond,®® and the circumstances may be such as tb 


impose the duty of inquiry where the transferee 
receives the bond from an officer to secure his pri¬ 
vate indebtedness.®! It is not sufficient, where the 
duty to inquire exists, merely to inquire of the offi¬ 
cer himself as to his authority.®* 

The delivery of a bond as collateral to a receiv¬ 
er’s certificate, whether delivered by the receiver 
or by the attorney of the corporation, has been re¬ 
garded as sufficient to put the purchaser on inquiry, 
as to the circumstances in which they were issued, 
and to charge him with knowledge of the fact that 
the actual issuance of the bond was after the ap¬ 
pointment of the receiver.®* 

Notice to trustee as notice to bondholders. It has 
been held or recogfnized that notice to the trustee 
in a mortgage given to secure the payment of bonds 
is not notice to the bondholders,®^ but in some cas¬ 
es notice to the trustee has been regarded as notice 
to the bondholders.®® 

d. Time of Transfer and Overdue Interest or 
Coupons 

A person who takes bonds after maturity takes sub- 
jeet to defenses available agslnst his transferor. It has 
been held that a transferee may be a bona fide holder, 
notWKhstandfng overdue coupons are attached to the 
bond when transferred, but some cases have regarded a 
bond with such coupons attached as dishonqred paper af¬ 
fecting adverMly the rights of the transferee. 

' A purchaser of a bond after it has become pay¬ 
able is not a bona fide holder in the sense that he 
takes the l)ond free from equities or defenses avail¬ 
able against the transferor,®® but one who purchas- 


45. S.C.—Farmers' Bank, etc., Co. v. 
Southern Granite Co., 79 S E. 985, 
96 SC. IOC 

14a C.J. p 688 note 89. 

48. Cal.—.Kohn v. Sacramento Elec¬ 
tric. etc., R Co., 141 P. 626, ICii 
Cal. 1. 

47. U.S.—Stanton v. Alabama, etc.. 
R. Co.. C.(\AIa.. 22 F.2d No. 13,297, 
2 Woods 523. 

Ala—State v. Cobb. 64 Ala. 127. * 

48. Colo.—Atkinson v. Colorado Ti¬ 

tle, etc., Co., 151 P. 467, 59 Colo. 
528 ’ . 

49. Tenn—Nickey Bros. v. Lonsdale 
Mfe. Co., 257 S W. 403, 149 Tenn. Ij. 
31 A.L.R 1383 

14a C.J. p 639 note 96. 

Bslationship not evidenoo of frond 
Conn.—Rockville Nat Bank v. Citi¬ 
zens' Oas Light Co.. 45 A. 361, 72 
Conn. 676. 

' 14a C.J. p 639 note 96 fb], 

60l U.S.-—Farmers’ L & T. Co. V- 

Madison Mfg. Co., C.C.Ala., 153 F. 
310, affirmed 158 F. 1019, 85 C.C.A. 
654, certiorari denied Alabama Na¬ 
tional Bank of Birmingham v. Mas- 


sasort-Pocasset National Bank* of 
Fall River, Afass., 29 S.Ct. 682, 212 
U.S. 672, 63 L.Ed. 666. 

51. U.S.—Fidelity Nat. Bank & Trust 

Co. of Kansas City v. Southern 
United Ice Co., C.C.A Mo., 78 F.2d 
438—Germania Safety-Vault, etc.l 
Co. V. Boynton, Ky„ 71 F. 797, 1® 
C.C.A. 118. 

58. U S.—Germania Safely-Vaultj, 
etc., Co. V. Boynton, supra. j 

53. Vt.—Roberts v. W. H. Hughey 

Co., 83 A. 807, 86 Vt. 76. \ 

54. U.S.—Westlnghouse Electric k 
Mfg. Co. v. Brooklyn Rapid Trans¬ 
it Co.. D.C.N.y., 291 P.*863. 

14a C.J. p 639 note 3. 

Tnistae's want of aotnal knowlodgo 
Under the view stated in the text^ 
there is sound reason for holding 
that the bondholders' rights are not 
affected by defects in the bonds of 
which the trustee had no actual 
knowledge, but of which ' he was 
merely chargeable with knowledge.— 
National ^yVaterworks Co. v, Kansas 
City, C.C.MO., 78 F. 428. 
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55. N.H.—Hayden v. Emery, 33 N.H 
66—Pierce v. Emery. 82 N.H. 484. 
Vt.—MUler v. Rutland, etc., R. Co.. 
36 Vt. 452. 

W.Vn.—Crumiish v. Shenasdoah Val¬ 
ley R. Co.. 9 S.E. 186. 32 W.Va. 244. 
14a C.J. p 640 note 6. 

66. N T.—Schachne v. Corporation 
of Chamber of Commerce, 168 N.Y. 
S. 791, 102 Mlsc. 197. 

14a C.J. p €40 note 6. 

Traasfsrss of guarantor 
One who takes an assignment of 
corporate bonds from insolvent guar¬ 
antor of such bonds,*with knowledge 
that they have matured and that 
assignor could not comply with its 
guaranty, was not entitled to par¬ 
ticipate equally with other holders 
of same class of bonds, notwith¬ 
standing assignee was a purchaser 
for value, the trust agreement under 
which bonds were issued provided 
that bondholders should share rata¬ 
bly, and Insolvent guarantor had pur¬ 
chased bonds In open market from 
bondholders.—First Mortgage Corpo¬ 
ration of Philadelphia v. Integrity 
Trust Co., 83 Pa.Dist. Co. 484. 
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es a negotiable bond after maturity from a holder 
^in due course ordinarily takes the bond free of all 
defenses available against the original payee.®*^ A 
distinction has been made, however, between ma¬ 
turity and redeemability, and it has been held that 
a person who takes bonds before maturity but after 
they have been called for redemption, without no¬ 
tice of such call, may be a holder in due course/*® 
In case of a discrepancy between the recitals in 
the bonds and those in the mortgage as to the time 
when the debt shall become due and payable, the 
bonds will govern, inasmuch as they are the evi¬ 
dence of the debt, and the mortgage is a mere se¬ 
curity, as shown infra § 1168. 

Overdue interest or coupons. In accordance with 
the general rule stated in the C.J.S. title Bonds § 
86, it has been held or recognized that a purchaser 
of negotiable corporate bonds with past due coupons' 
attached may be a bona fide holder,®® although the 
presence of overdue coupons may tend to show, in 
connection with other circumstances, that he is 
not.®® According to some cases the fact that past 
due coupons arc attached to a bond is sufficient to 
put a purchaser on inquiry, but does not itself make ^ 
the bond dishonored paper so as to prevent a pur¬ 
chaser from becoming a bona fide purchaser.®! 
There is authority for the view, however, that cor¬ 
porate bonds with past duo coupons attached must 
be regarded as dishonored paper so that a purchaser 
occupies the same position as his immediate trans¬ 
feror and takes with notice of equities to which the 
bonds were subject in the hands of the first hold¬ 
ers.®® 


§ 1163. -Actions by Bondholders 

a. General considerations 

b. Right to sue and restrictions 

c. Defenses 

d. Pleading, proof, and parties 

e. Evidence and trial 

f. Amount of recovery 

g. Enforcement of judgment 

a. General Considerations 

Various remedies are avaiiable to the holder of a 
corporate bond to enforce rights arising out of his 
ownership. 

Various remedies under varying circumstances 
are available to the holder of corporate bonds to 
enforce his rights, as, for example, an action at 
law against the corporation for the recovery of in¬ 
terest or amounts due on unpaid coupons, in ac¬ 
cordance with rules stated infra § 1170, or to re¬ 
cover the principal sum when due,®® unless he is re¬ 
stricted as to, or deprived of, such remedy by stat¬ 
ute,®^ or by the terms of the mortgage under which 
the bond is issued, in accordance with the rules con¬ 
sidered in the following subdivision. So, also, he 
may sue to recover damages for breach of a con¬ 
tract provision obligating the corporation to make 
an exchange of bonds, or to maintain a sinking 
fund for the redemption of bonds, as shown below 
in §§ 11(>6, 1169 and, as to bonds secured by mort¬ 
gage or trust deed, bondholders may have various 
remedies in respect of the protection of the security 
and of the enforcement of rights under the mort- 


Aoqnlsition aft«r Omfmolt 

liondholderu who acquired bonds 
after default and institution of fore¬ 
closure suit, fur a consideration oth¬ 
er than that authorised by resolu¬ 
tion declariniT purpose of bond issue 
were nut bona flde holders, and theii^ 
bonds were properly aubordinated to 
bonds owned by bona flde holders for 
valuable consideration, and rule was 
applied where resolution authorizing 
bond issue recited that purpose of 
issue was to acquire, improve, and 
develop additional property, and 
bonds in question wore received aft¬ 
er default and institution of fore¬ 
closure suit in payment of bs-ck sal¬ 
ary and personal loans.—Michigan 
Trust Co. V. Land Owners Ass'n, 284 
nIw 894. 288 Mich. 323. 

Transfer of stolen bonds after ma¬ 
turity see infra | 1164. 

Bstsasion of ttme for paymsnt 

An investment coupon certificate, 
issued by public utility holding com¬ 
pany, agent of which stamped there¬ 
on legend ^ reciting payment of cer¬ 
tain percentage of principal amount 


and holder’s agreement to exten.sion 
of maturity of unpaid portion, "to 
which each successive holder thereof 
is bound' by the acceptance hereof," 
is free of all defense.s or defects in 
title in hands of holder in due course 
after original due date, aS such hold¬ 
er takes it before maturity, in view 
of Negotiable Instruments Law S 96. 
—Securities and Exchange Commis¬ 
sion V. Associated Has & Electric Co., 
D C.N.Y., 24 P.Supp. 899, affirmed, C 
C A , 99 F 2d 795. 

57. U S.—Pan-American Securities 

Corporation v. Fried. Krupp Ak- 
tiengcsellschaft. 6 N Y S.2d 993, 169 
Miso. 445, affirmed 10 N Y.S.2d 205, 
256 App.Dlv. 965. 

58. Ill.—I'flueger v. Broadway Trust 
& Savings Bank, 265 lll.App. 669. 
affirmed 184 ,N.E. 318, 351 Ill. 170 

58. Pa,—Liatie Coal Co. v Farmers’ 
National Bank of Somerset. 135 A 
106, 287 Pa. 337—McElrath v. Pitts¬ 
burgh Steubenville R. R. Co., 55 
Pa. 189. 

14a C.J. p 640 note 8. 

60. Ky —Bramblet v. Commonwealth 
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Land, etc, Co., 83 S.AV. 599, 26 Ky. 
L. 1176. 

14a C J. p 640 note 10. 

61. N.Y.—Buffalo Loan, etc., Co. v. 
Medina Gas., etc.. Light Co., 56 N. 
K. 505, 162 N.Y. 67. 

82. Mo.—Chouteau v. Allen, 70 Mo 
290. 

63. U S.—Manning v. Norfolk South¬ 
ern R. Co., C.C.Va.. 29 F. 838—Mar¬ 
ion v. Texas, etc., R. Co., C.C.N.Y., 
19 F. 867, 868. 

64. What law govanui 

Whore bonds of New York corpora¬ 
tion, executed m state, were secured 
by a mortgage on realty In another 
state, which property was conveyed 
under trust agreement to New York 
trust company, the registrar of 
bonds, the obligee could sue in New 
York to recover on bonds, it being 
no defense that, under statute of 
such other state, the remedy would 
have been first to foreclose the mort¬ 
gage.—Thompson v. Lakewood City 
Dev. Co., 174 N.Y.S. 825, 105 Misc. 
680, affirmed 177 N.Y.S. 926, 188 App. 
Div. 996. 
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ffage or trust deed, as shown infra §§ 1192, 1196, 
1198, 1202. 

While, under some circumstances, a bondholder 
may attack an illegal issue of bonds secured by 
mortgage,®® he is not entitled, as a bondholder, to 
maintain a suit for cancellation of other bonds of 
the corporation solely on the ground that the hold¬ 
ers of such other bonds did not pay anything there¬ 
for.®® 

A bondholder may not maintain a suit in equity 
on behalf of himself and other bondholders to make 
the bonds an obligation, and lien on the property, of 
a corporation which controls through stock owner¬ 
ship, and operates the business of, the corporation 
which issued the bonds, in the absence of illegality, 
fraud, other wrongful act or conduct, or an agree¬ 
ment to assume the obligations of the bonds,®^ 

Bondholders who have purchased the property of 
the corporation on foreclosure, and under such sale 
have acejuired stock in another corporation held by 
the mortgagor company, are entitled to maintain a 
suit in equity for the cancellation of due bills un¬ 
lawfully issued by such other corporation to its di¬ 
rectors.®® 

The buyer of corporate bonds may, in a proper 
case, maintain an action against the seller predi¬ 
cated on rescission because of the false or fraudu¬ 
lent representations of the seller, to recover back 


the amount of the purchase price,®® regardless of 
how the seller has disposed of the money received 
for the sale.*^® The buyer of corporate bonds se¬ 
cured by trust deed may enforce against the seller 
a provision of the governing contract that, in case 
the proceeds of a foreclosure sale of the property 
covered by trust deed should not be sufficient to 
I>crmit payment to the purchaser of a specified 
amount, the seller will pay the difference or deficit 
to the purchaser.'^! 

Questions as to presentment, demand, or surren¬ 
der of bonds as conditions precedent to liability of 
corporation and to maintenance of action on bond 
are considered infra § 1168. 

b. Bight to Sue and Bestrictions 

In general, an individual holder of a corporate bond 
may maintain an action on the bond against the cor¬ 
poration, or against a surety on the bond on the latter's 
promise, unless there is a contravening provision in the 
governing contract. 

In the absence of any contravening contract or 
statutory provision, the holder of a negotiable bond 
may bring an action thereon in his own name,'^^ 
but one who is not a holder of the bonds cannot sue 
thereon, even though entitled to become the hold¬ 
er.'^® An individual bondholder, otherwise entitled 
to sue, may bring an action to recover the amount 
of the bond against one who has assumed the ob 


65. Ala.—Keystone Nnt. Bank v. 
Palos Coal, etc.. Co.. 43 So. 670, 160 
Ala. 245. 

Conditions prooedont 
Tender of debt owed by corpora¬ 
tion to third person was not condi¬ 
tion precedent to suit by bondholder 
attacking right otf such third per- 
.son to bonds of same issue, either as 
owner or pledgee.—Pigeon River Ry. 
Co. V. Champion Fibre Co., C.C.A.N. 
C.. 280 F. 557. certiorari denied 

Champion Fibre Co. v. Pigeon River 
Ry. Co.. 43 S.Ct. 14, 260 U.S. 724, 67 
UEd. 482. 

66. Ala.—Bibb v. Montgomery Iron 
Works. 13 So. 224, 101 Ala. 301. 

14a C J. p 636 note 37. 

67. U.S.—Allen v. Philadelphia Co., 
D.C.I'a., 265 F. 807, affirmed. C.C. 
A., 265 F. 817, certiorari denied 41 
S.Ct. 8. 254 US. 633, 65 L. Hid. 448. 

68. Md.-—McGaw v. Hoen. 106 A. 13. 
133 Md. 672. 

14a C.J. p 636 note 38. 

63. Mich.—^Wolfe v. A. E. Kusterer 
& Co., 267 N.W. 729, 269 Mich. 424. 
N.Y.—Continental Ins. Co v. Equita¬ 
ble Trust Co. of New York, 241 N. 
Y.S. 579. 136 Mlsc. 861, affirmed 243 
N.Y.S. 846, 216 N.Y.S. 281, 127 Mlsc. 
45. See Continental Ins. Co. v. 


Equitable Trust Co. of New York, 
219 N.Y.S. 793, 219 App.Dlv. 711. 

Bolt la equity 

The buyer may in equity enforce 
rescission and recovery of purchase 
price.—Bullard v. Citizens Nat. Bank, 
160 So. 280. 173 Miss. 450, sugges¬ 
tion of error overruled 162 So. 169, 
173 Mis.s. 450. 

Severable pnrohases 
The fact that purchaser has lost 
his right to maintain a suit for re¬ 
scission and recovery of purchase 
price, based on misrepresentations by 
seller, because of failure to proceed 
within a reasonable time after dis¬ 
covery of grounds for rescission, 
does not defeat his right in this re¬ 
gard as to other bonds, as to which 
he proceeded in due time, notwith¬ 
standing the purchase of all bonds 
was contracted for in a single trans¬ 
action, where purchases were severa¬ 
ble as to various bonds.—Bullard v. 
Citizens Nat. Bank, 160 So. 2«0, 173 
Miss. 450, suggestion of error over¬ 
ruled 162 So. 169, 173 Miss. 460. 

70. N.Y.—^Alexander City Bank v. 
Equitable Trust Co. of New York. 
227 N.Y.S. 403, 223 App.Div. 24. 

71. Ill.—Shultz V. Hamilton, 223 111. 
App. 64. 

78. Mich.—Mendelson v. Realty 
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Mortgage Co., 241 N.W. 164, 267 
Mich. 442. 

Wash.—Moody v. Pacific S. S. Co., 24 
r.2d 609. 610, 174 Wash. 256, citing 

Corpus JnxiB. 

14a C.J. p 640 note 21. 

Bztensioa of timo by majority boad- 
holdom 

In absence of authority conferred 
by governing contract, majority bond¬ 
holders may not waive default in 
payment of individual holder’s bond 
at maturity and extend time for pay¬ 
ment to a subsequent date so as to 
prevent such holder from foregoing 
the security of the mortgage and 
bringing action at law on bond; in 
holding that individual bondholder 
could sue, court also pointed out that 
agreement of majority bondholders 
which purported to extend the matur¬ 
ity of bonds secured by mortgage, 
containing waiver of defaults in pay¬ 
ment of interest, was executed be¬ 
fore default occurred, and that, aft¬ 
er default, trustee took no affirma¬ 
tive action to waive default but 
merely refrained from taking action 
—Dunham v. Omaha & C. B. St. Ry 
Co., D.C.N.Y.. 25 F.Supp. 287. 

73. Mass.—Lloyd v. Imperial Mach. 
Stamping, otc., Co., 113 N.E. 456, 
224 Mass. 574. 

14a C.J. p 641 note 23. 
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ligations of the corporation which issued the 
bonds.*^^ 

Questions as to who may sue on bonds generally 
are considered in the CJ.S. title Bonds § 106 a. 

Restrictions in general. Restrictions on the right 
of bondholders to sue on corporate bonds are some¬ 
times imposed by provisions in the mortgage or 
trust deed or indenture securing the bonds,*^5 or by 
provisions in the bonds themselves expressly re¬ 
stricting the right and referring to the mortgage for 
the ascertainment of the rights of bondholders,^® 
and the validity of such restrictions has been up- 
hcld77 Accordingly, such restrictions may pre¬ 
vent an action on a bond by an individual holder 
under some circumstances,'^** and he may not main¬ 
tain such action in the absence of due compliance 


with applicable provisions of the mortgage or trust 
indenture imposing conditions precedent to the 
maintenance of such action,^® such as giving notice 
of default to the trustee, requesting him to sue, or 
olTcring indemnity or security to the trustee.®® 

While recitals in, or provisions of, a bond, which 
clearly indicate to the holder that his remedy is 
controlled by the provisions of the mortgage or 
trust indenture, in general render applicable restric¬ 
tions contained in the mortgage or trust inden- 
ture,®i the holder of a bond containing an absolute 
promise to pay at maturity is entitled to receive no¬ 
tice, in reasonably clear language expressed on the 
face of the bond, of a provision of the mortgage or 
trust indenture purporting to impose restrictions on 
the right of an individual bondholder to sue on the 
bond,®2 and, according to some cases, a general ref- 


74. Ohio—Connpr v. Bramble, 9 
Ohio S. & C.P. 516. 

Veceaeity for prior foreelosure 
Holder of corporate bonds was en- 
tillod to recover amount thereof 
from corporate transferee of isHulng 
corporation’s assets without first 
hniifonf; foreclosure proc<*eding:, 
where issuing corporation was abso¬ 
lutely liable for payment of bonds 
at maturity, and transferee express¬ 
ly undertook payment thereof—Frey 
V. I'^nited Traction Co. of Pittsburgh, 
181 A. 775. 320 Pa. 196. followed in 
Putnam v. United Traction Co of 
IMttsburgh, 181 A. 778. 320 Pa. 203 

75. Ua—Shepherd v. Highland Bap¬ 
tist Church of Shreveport, App„ 155 
So. 787. 

Pa.—Ritlcnhouse v Lukens Steel Co., 
176 A. 543. 116 Pa Super. 30,1 

76. Wash.—Moody v. Pacific S S 
Co.. 24 P.2d 609, 174 Wash 256. 

77. ITS—(Vaig V. Consolidated Ce¬ 
ment Corporation, C.C.A Kan . 69 “F 
2il 613. 

Tendency to ouit courts of Jurisdic¬ 
tion 

Sueh restrictions are not ohjectinn- 
ahle on theory that they improiierly 
tend to oust courts of juri.sdiction — 
bloody V. Pacific S S. Co., 24 P.2d 
609, 174 Wash. 256. 

78. U.S.—C'raig v. Consolidated Ce¬ 
ment Corporation, C.C.A.K.an., 69 F. 
2d 613. 

N.Y.—AV^atson v. Chicago, R. I. d* 1’ 
R ("o.. 155 N.Y.S. 808, 169 App Div. 
663—Gragliri v. Ch.anhrook Realty 
Co., Inc., 256 N.Y.S 666. 1 13 Misc 
450—Chatham Phenlx N.ational 
Bank & Trust Co. v Lewis, 265 N. 
y.S. 73, 142 Misc. 585. 

Wash.—Colsky v. Eyres Storage & 
Distributing Co., 34 r.2d 1114, 178 
Wash. 404—Moody v. Pacific S. 8. 
Co.. 24 P.2d 609, 174 Wash. 256. 
Bight in trusts# 

Under a provision of a trust agree¬ 


ment, executed In connection with 
bonds, that, after declaration that j 
bonds were payable because of de¬ 
fault in payment and demand, pay¬ 
ment shall be made only to trustee, 
the bondholder would not be entitled 
to sue after such declaration and de¬ 
mand.—In re United Cigar Stores 
Co.. C.C.A.N.Y.. 68 F.2d 895. 

IKlsconducti nnfltnoss, or disqnaliflea- 
tion of trusts# or rsosivsr 

In ca.se trustee named in indenture 
given as security for corporate bonds 
IS derelict or di.squalified, or a receiv¬ 
er for corporation is derelict or unfit, 
the remedy of bondholder is not the 
maintenance of suit on behalf of 
him.self and of other bondholders for 
the enforcement of bonds, whore, un¬ 
der terms of hond.s, only trustee may 
maintain sueh aetion. but remedy is, 
in general, a direct proceeding in 
equity for removal of trustee, and, in 
respect of receiver, the remedy Is by 
application for relief to court whicli 
appointed him—McPherson v. Com¬ 
mercial Building & Securities Co., 
218 N.W. 306, 206 Iowa 5C2. 

79. N.Y.—Rudiek v. Ulster & D. R. 

R., 263 N.Y.S. 498. 147 Misc 637-- 
Brooks V. Flat bush Avenue & Nev- 
ins St. Corporation, 262 N Y.S. 597, 
146 Misc. 683. 

Particular provision 

Restrictions in mortgage in re¬ 
spect of suits, actions, or proceed¬ 
ings 111 law or in equity, ’’upon or 
in respect to this mortgage, or any 
bonds or coupons secured hereliy” 
have been held to prevent an ai’tion 
on the bond by an individual bond¬ 
holder, in the absence of compliance 
w'ith certain conditions imposed by 
the mortgage, where a judgment in 
favor of the bondholder w'ould be en¬ 
forceable by sale of the mortgaged 
property.—Shepherd v. Highland 
Baptist Church of Shreveport. La. 
App.. 155 So. 787. 
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80. La.—Shepherd v. Highland Bap¬ 
tist Church of Shrevop-rt, supra 

Neb.—Munch v. Central AVost Public 
Service Co., 259 N.W. 73G, 128 Neb. 
645. 

N.Y.—Rudiek v. Ulster & D. R. R.. 
263 N.Y.S. 498. 147 Misc. 637— 
Brooks V F’atbush Avenue & Nev- 
ins St. Corporation, 2G2 N.Y.S. 597. 
146 Misc. 683. 

Beason for ml# 

To permit individual bondholder 
to sue without complying with con¬ 
ditions precedent described in the 
text would create preference over 
other bondholders contrary to inten¬ 
tion of bonds and indenture.—Block 
V. Mansfeld Mining & Smelting Co.. 
DC.N.Y., 23 P.Supp. 700. 

81. N.Y.—Mitchell v. Madison Avc- 

Offlce.s, 203 N.YS. 442, 147 Misc 
140—Brooks V. FUntlmsh Avenue & 
NfVins St. Corporation, 262 N.Y.S 
597, 146 Mi.se. 683—Graglia v 

Chanbrook Re.alty Co., Inc., 256 N 
ys. 666, 143 Misc. 450—Chatham 
Phenix National Bank & Trust Co 
V. Lewis, 255 N.Y.S. 73, 142 Misc 
585. 

Pa —Rittenhouse v. Lukens Steel Co.. 

176 A. 543, 116 Pa.Siiper. 303. 

Wash—Colsky v. Eyres Storage & 
Distributing Co, 31 P 2d 1114, 178 
AA’ash. 404—Moody v Pacific S. S 
Co, 34 P2d 609, 174 Wash. 256 
Slanguage held sulHoient 

It has been held that recital in 
bond that it "is secured by and sub¬ 
ject to the terms and conditions ot 
the mortgage" was suffii-'icnt to ren¬ 
der applicable to an action by In¬ 
dividual bondholder on bond provi¬ 
sions of mortgage imposing condi¬ 
tions precedent, including notice ol 
default, and reque.st to sue, to trus¬ 
tee.—Rudiek V. Ulster & D R R., 
263 N.Y.S. 498, 147 Misc. 637. 

82. N.Y.—Cunningham v. Pressed 
Steel Car Co.. 265 N.Y.S. 256. 238 
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erence in such a bond to the niorts:age or trust in¬ 
denture containing such restrictions is not of itself 
sufficient to prevent an action on the bond after the 
maturity date fixed in the bond.®.3 Any inconsistency 
between the bond and the mortgage or trust inden¬ 
ture given as security is taken favorably to the 
bondholder in the absence of any definite restric¬ 
tive language in the bond prohibiting enforcement 
of the bond at maturity,®^ and, where one provision 
of a trust agreement, executed in connection with 
the issue of bonds, gives the right of action to the 
trustee to the exclusion of the bondholder, a later 
and contradictory provision of the same agreement 


giving a right of action to the bondholder has been 
regarded as controlling.®® 

Since restrictions on the right of a bondholder to 
sue are in derogation of a common-law right or 
remedy, they are strictly construed and may not be 
extended by implication,*® and they are effective 
only in so far as they are clear and reasonably free 
from doubt.**^ So, the common-law right of an in¬ 
dividual bondholder to sue on the bond is not affect¬ 
ed by provisions of the mortgage or trust inden¬ 
ture given as security if such provisions do not ex¬ 
clude the right in express terms or by necessary 
implication.*® Accordingly, this right of an indi- 


App.Div. 624. affirmed 189 N.E. 750. 

263 N.Y. 671. 

brnffoaffe lieia laanAoieat 

(1) Provision of bond that refer¬ 
ence is hereby made to the Indenture 
“for a statement of the rights of 
holders of said bonds** is Insuffleicnt 
to render applicable provisions of the 
trust indenture purporting to impose 
conditions precedent, including notice 
of default, and request to sue, to 
trustee.—Cunningham v. Pressed 
Steel Car Co., 266 N.T.S. 266, 238 
App.Div. 624, affirmed 189 N.E. 750, 
263 N.Y. 671—Lubin v. Pressed Steel 
Car Co.. 263 N.Y.S. 433, 146 Misc. 462. 

<2) A like conclusion was reached 
as to provision of bond that refer¬ 
ence to mortgage is made **for a 
statement ... of the rights of 
the holders of the bonds, and the 
terms and conditions upon which the 
bonds are issued.**—Berman v. Con¬ 
solidated Nevada-Utah Corp., 230 N. 
Y.S. 421. 182 Misc. 462. 

(3) But a similar reference has 
been held sufficient under circum¬ 
stances involved.—Watson v. Chica¬ 
go. R. I. & P. R. Co.. 165 N.Y.S. 808, 
169 App.Div. 663. 

(4) It seems that, under the law 
of New York, certain so-called se¬ 
curity clauses of a bond, referring to 
mortgage, are not sufficient to ren¬ 
der applicable restrictions of mort¬ 
gage on right to sue on bond, on the 
theory that such clauses refer only 
to rights in respect of the security 
defined in mortgage.—Dunham v. 
Omaha & C. B. St. liy., D.C.N.Y., 25 
F.Supp. 287. 

(6) A provision of the mortgage 
purporting to affect the right of 
bondholders to sue to recover on 
bonds on default in payment is not 
binding on bondholders, where pro¬ 
visions of bonds directing attention 
to the mortgage relate solely to 
property mortgaged and pledged, the 
nature and extent of security, and 
rights of corporation, trustee, and 
bondholders in respect of such mat¬ 
ters.—Brown v. Michigan R. Co.. 207 
N.Y.S. 630. 124 Misc. 680. 


83. N.Y.—Cunningham v. Pressed 
Steel Car Co.. 265 N.Y S. 266. 238 
App.Div. 624. affirmed 189 N.E. 750, 
263 N.Y. 671—Lubln v. Pressed 
Steel Car Co.. 263 N.Y.S. 433. 146 
Misc. 462. 

84. N.Y.—Cunningham v. Pressed 
Steel Car Co.. 266 N.Y.S. 266, 238 
App.Div. 624. affirmed 189 N.E. 750, 
263 N.Y. 671—LubJn v. Pressed 
Steel Car Co.. 263 N.Y.S. 433. 146 
Misc. 462. 

Utah.—Berman v. Consolidated Ne¬ 
vada-Utah Corporation. 230 N.Y.S. 
421. 132 Misc. 462. 

85. Bondholder and tmstss •ntltlsd 
to sne 

In laying down the rule stated in 
text, court took view that bondhold¬ 
er could sue, notwithstanding trus¬ 
tee also had a right of action.— 
In re United Cigar Stores Co.. C.C. 
A.N.Y., 68 F.2d 895. 

83, Del.—Noble v. European Mort¬ 
gage &, Investment Corporation, 
165 A- 157, 19 Del.Ch. 216. 

Actions affecting bondliolders ae 

Claes 

It has been stated broadly that 
“the usual requirement for the trus¬ 
tee to prosecute all actions clearly 
contemplates such actions as are in 
the interest of the bondholders as 
a class and is not intended to apply 
to a single cause of action which 
cannot affect the bondholders as a 
class."— I*, W. Brooks & Co. v. North 
Carolina Public Service Co , D.C.N.C., 
32 F.2d 800, 802. affirmed, C.C.A., 37 
F.2d 220, certiorari denied 50 S.Ct. 
347, 281 U.S. 741. 74 L.Bd. 1154. 
Bight not taksn away by implication 
In considering right of holder of 
corporate bond to sue at law for 
payment of principal on default, it 
was held that common-law right of 
suing to judgment on an admittedly 
valid written obligation cannot be 
taken away by implications, especial¬ 
ly implications drawn from instru¬ 
ments other than that given in direct 
and positive acknowledgment of debt, 
and that provisions in mortgage se¬ 
curing corporate bonds, that every 
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right of action **upon or under this 
instrument'* was vested exclusively 
in the trustee, and that bondholders 
should not have right “to institute 
any action at law upon any coupon 
or coupons, or otherwise, or any 
suit or proceedings In equity, or 
otherwise, for the purpose of enforc¬ 
ing any payment, covenant, or rem¬ 
edy herein or in said bonds or cou¬ 
pons contained.** except after demand 
by bondholders and refusal by trus¬ 
tee, were not applicable to bondhold¬ 
ers* right to sue at law on the bonds 
without recourse to the mortgage se¬ 
curity.—^Dunham v. Omaha & C. B 
St. Ry. Co., D.C.N.y., 25 F.Supp. 287. 
Frovlsioa for ooatrol by majority 
boadholdom 

Where mortgage securing corpo¬ 
rate bonds provided that, in case of 
default trustee’s duty and power to 
act /ihould be subject to right of ma¬ 
jority bondholders to require trus¬ 
tee to waive default, majority bond¬ 
holders could control tru.stee only 
In respect of its duties and powers 
under mortgage, and such pro\M- 
slon did not authorize them, hy 
W'aiving default and extending ma¬ 
turity. to bar individual bondhold¬ 
er's right to forego mortgage secur¬ 
ity and sue at law on bunds.—Dun¬ 
ham V. Omaha A C. B. St. Ry. Co.. 
supra. 

87. Del.—Noble v. European Mort¬ 
gage & Investment Corporation, 165 
A. 157, 19 Del.Ch. 216. 

Ill —Schaizkis V. Rosenwald A Weil. 
267 Ill.App. 169. 

Za BCiohigaB 

It has said that If right of holder 
to sue on a negotiable corporate bond 
can be restricted by mortgage, lim¬ 
itation must be clearly expressed.— 
Mendelson v. Realty Mortgage Co., 
241 N.W. 164. 257 Mich. 442. 

88b Pa.—Putnam v. Pittsburgh Rys. 
Co.. 199 A. 211. 330 Pa. 210—-FrCy 
v. United Traction Co. of Pitts¬ 
burgh. 181 A. 775, 320 Pa. 196— 
I’hlladelphla A Balilmore Central 
U. H. Co. V. Johnson, 54 Pa. 127. 
l4a'C.J. p 641'note 274 • ‘ 
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victual bondholder is not affected by remedies pro- enforcement, of the security arc considered in vari- 

vided in the mortgage, if the provisions in the ous aspects, infra §§ 1192, 1196, 1202. 

mortgage do not exclude such right in express Acceleration, In the absence of any contraven- 

terms, or by necessary implication.^^ So, also, it provision of the governing contract, an individ- 
has been held or recognized that the right is not af- maintain an action on the bond to recover 

fcctcd by recitals in the mortgage that there shall ^he principal before the maturity date specified in 
^ no preference as to the various bonds secured where the principal has become due and 

by the mortgage, nor by a provision of the mort- payable because of the corporate obligor’s default 

gage denying to a holder or holders of bonds the payment of interest, in accordance with the 

right to affect, disturb, or prejudice the lien of the terms of the governing contract.*® The bondhold- 

mortgage. Where the remedy provided for in maintain such an action where there has 

the mortgage is construed to be cumulative, an in- t)een due performance of conditions precedent 

dividual bondholder may still bring his action at acceleration imposed by applicable provisions of 
common law on the bonds.** mortgage given to secure the bond,** nor where 

Applying strict rules of construction, various pro- the contract provision for acceleration does not con- 

visions of mortgages or trust indenture, limiting or fer on the bondholder rights in that regard.**^ In 

restricting the remedial rights of bondholders, the absence of an acceleration provision from the 

which refer to actions or proceeding “on” or “un- governing contract a bondholder may not recover 

der” the mortgage or trust indenture, and the like, the principal in advance of the ipaturity date spec- 

have been regarded as insufficient to affect the right ified, because of default in the payment of interest, 

of an individual holder to maintain an action on a on the theory of anticipatory breach.** 
bond.fs but, in other cases, such provisions have ^ guarantor. In general, 

apparently been regarded as sufficient in this re- ^ cor,K)rate bond may bring an action 

* against a surety on, or guarantor of, such bond on 

Questions as to the effect of provisions of the the contract of suretyship or guaranty,*^* and pro- 
mortgage or deed of trust on the rights of Ixmd- visions of the mortgage securing the bond do not 

holders in respect of suits for the protection, or affect this right to sue if such provisions do not 

bond by holdi»r, prior to speclfled 
dale of maturity.—Anierifan Nat 
iiank V. American Wood Paper Co., 
:12 A. 305, ID U T 149. 61 Am S.R 
746. 29 L.RA. 103. 

Option, ozerclsed by trustee 

Th** rule stalt^d in text was laid 
down in a ra.se in whirh a provision 
of trust ajrrrement limited to trus¬ 
tee, the ri^ht to declare principal 
due, and trustee, before action by 
bondholder was commenced, had ex¬ 
ercised Its option to declare principal 
due.—Watson v. Chicai^o, etc., R. Co., 
153 N.Y.S. 293, 90 Idisc. 388. 

96. U.S.—Mannheimer v. Nederland- 
schc Amerikaansche Stoomvaart 
MaatschappiJ, D.C.N.Y., 6 P Supp. 
564. 

99. U.S.—In re United Cigar Stores 
Co., C.C.A.N.Y., 68 P 2d 895. 

Mich.—First Nat. Bank & Trust Co. 
of Ann Arbor v. Dolph, 283 N.W. 
35, 287 Mich. 219. 

Action before specified date of ma¬ 
turity 

The fact that action is brought 
against guarantor before date of ma¬ 
turity specified in bond doe.s not de¬ 
feat recovery where bondholder has 
dtM’lared principal due because of 
default in payment of interest, as 
authorized by governing <*ontract.— 
Schloyer v. lleckroth, 219 N.W. 921, 
174 Minn. 526. 
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Vime for suit 

Trust agreement providing what 
trustee may do m event any default 
shall continue for &ixt> days did 
not postpone suit by bondholder on 
liond for personal Judgment, n^hlch 
is permillcd bv trust Instrument, for 
sixty days.—First Nat. Bunk v. 
Brown, Civ.App., 34 S W 2d 412. error 
dismi.ssed 63 S W 2d 604, 122 Tex. 
16S. 

89. U.S.—Manning v. Norfolk, etc., 
U Co., C.C.Va., 29 F. 838. 

90. Pa.—Western Pennsylvania Hos¬ 
pital V. Mercantile Library Hall 
Co., 42 A. 183. 189 Pa. 269. 

91. N.Y.—Brown v. Michigan R. Co., 
207 N.Y.S. 630, 124 MIsc 630. 

W Va—Fleming v Fairmont, etc., 
U. Co.. 79 S.E. 826, 72 W.Va. 835. 
49 LR.A,N.S., 155. Ann.Caa.l916D 
978. 

96. Pa.—Philadelphia, etc, R. Co. v. 

Johnson, 54 Pa. 127. 

14a C.J. p 641 note 29. 

93. U.S.—Dunham v. Omaha & C. 
B. St. Ry. Co.. D.C.N.Y.. 26 F.Supp. 
287. 

Mich.—Mendelson v. Realty Mort¬ 
gage Co., 241 N.W. 164, 257 Mich. 
448. 

Pa.—Putnam v. Pittsburgh Rys. Co., 
199 A. 211, 330 Pa. 210. 

94. Neb.—Munch v. Central West 


Public Service Co., 259 N.W. 736. 
128 Neb. 646. 

95. U.S.—Wood v. Con.'^olidated 

Ele<’tric Light Co., C.C N Y., 36 F 
r»38. appeal dismissed 13 S Ct 1045, 
149 U.S. 770, 37 L Ed. 957. 

Bffect of acceleration provision in 

mortgage 

The rule stated in text was applied 
where bond contained a provision 
for acceleration on default in pay¬ 
ment of Interest "as provided in the 
Trust Deed," and it was held that 
right of bondholder to sue for prin¬ 
cipal In advance of maturity date 
specified was not defeated on the¬ 
ory that provisions of trust deed for 
aeceleiation were solely for purpose 
of foreclosure.—Schatzkis v. Rosen- 
wald & Weil, 267 Ill.App. 169. 

96^ Neb.—Munch v. Central West 
Public Service Co., 259 N.W. 736, 
128 Neb. 64.5. 

97. N.Y.—Batchelder v. Council 
drove Water Co., 29 N.E. 801. 131 
NY. 42, 42 N.Y.St. 614—Watson v. 
Chicago, R. I. & P. R. Co., 156 N. 
Y.S. 808, 169 App.Div. 663. 
Provision for special pnrposs 

A provision for acceleration con¬ 
tained In mortgage securing corpo¬ 
rate bonds was intended only for 
purposes of foreclosure by entry or 
sale and did not authorize action on 
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exclude the right in express terms or by necessary 
implication.^ 

c. Defenses 

(1) General considerations and miscel¬ 

laneous circumstances 

(2) Ultra vires, unlawfulness, and irreg¬ 

ularities 

(1) General Considerations and Miscellane¬ 
ous Circumstances 

Various circumstances, inciuding some involving the 
matter of the receipt of consideration by the corporation 
and matters collateral to obligations and rights under 
the bond, have been held not to constitute defenses to 
an action on corporate bonds. 

Some matters going to the validity of corporate 
bonds which may or may not constitute a defense 
to their enforcement have been considered supra §§ 
1147-1160, and in general it may be stated that de¬ 
fenses which would be available to the corporation 
against earlier holders of its bonds will not be avail¬ 
able as against a bona fide holder for value, as indi¬ 
cated supra § 1162. A corporation cannot set up as 
a defense in an action brought by a bona fide holder 
of its bonds that such holder accepted from a third 
person other security for their payment, in the ab¬ 
sence of further evidence that the holder waived 
his right of action against the corporation,2 that the 
books of the corporation do not show value received 
for the bonds,3 that a former officer of the company 
did not make a return of the proceeds of the sale 
of the bonds to the corporation,^ or that plaintifT 
seeks, by reason of the purchase of the bonds and 
recovery of judgment, to obtain a large speculative 
profit.5 


A corporation cannot set up as a defense against 
a holder of its bonds a declaration made by one of 
its officers that there was no encumbrance on the 
property, where the declaration of the officer was 
not known to the holder at the time he purchased 
the bonds, even though the mortgage securing the 
bonds is not recorded.® The fact that the corpo¬ 
ration gave a title bond for property covered by an 
existing mortgage given to secure its bonds is not 
a defense in an action on certain of such bonds on 
behalf of a holder who acquired them before the 
giving of the title bond.^ 

Questions as to whether payment to the trustee 
under the mortgage or trust deed given as security 
is a sufficient payment and a defense to an action 
on the bond arc considered infra § 1168. 

The fact that one who has assumed the liabilit> 
of guarantor or surety on a corporate bond pur¬ 
chases such bond for the purpose of pledging them 
for a loan does not discharge him and other guar¬ 
antors or sureties from personal liability.® 

In an action on bonds secured by a trust deed 
against guarantors, defendants may set up as a de¬ 
fense the pendency of a suit by the trustee to fore¬ 
close, to which present defendants arc parties de¬ 
fendant, notwithstanding only one of them has been 
served in the foreclosure suit.® 

A law of the country of incorporation of the cor¬ 
poration which issued the bond on which action is 
brought, which restricts or forbids payment of 
debts by such a corporation, does not constitute a 
defense where the laws of another country or state 
govern the contract in the matter of payment and 
do not permit such defense.^® 


1. Provisions not ssclodlng’ action 
by bondholder 

After layinff down the rule stated 
in text, it was held that provision 
in mortfirag’e requirinigr performance 
of certain conditions precedent be¬ 
fore holders of bonds secured by 
mortErag^e could ’ enforce any rights 
“hereunder” did not affect right 
of bondholders to sue on agreement 
guaranteeing prompt payment of 
principal and interest of bonds — 
Putnam v. PKtsburgh Rys. Co., 199 
A. 211, 330 Pa. 210. 

2. R.I.—Doty v. Oriental Print 

Works Co., 67 A. 586. 28 R.I. 372. 

14a C.J. p 641 note 39. 

3. Pa.—^Philadelphia, etc., R. Co. v. 
Lewis. 33 Pa. 33. 75 Am.D. 574. 

^ Pa.—Philadelphia, etc., R. Co. v. 
Lewi^, supra. 

Qnestloa as to msdinin of pay¬ 
ment 

The fact that plaintiff, who had 
purchased bonds of German corpora¬ 


tion from holder in due course, had 
sought by its purchase to make a 
speculative profit, did not preclude 
it from recovering thereon from such 
corporation which sought to make a 
still greater profit by compelling 
holder to accept payment in depre¬ 
ciated currency under German De- 
visen laws relating to foreign ex¬ 
change transactions.—Pan-American 
Securities Corporation v. Pried. 
Krupp Aktiengesellschaft, 6 N.Y.S.2d 
993, 169 Misc. 445, affirmed 10 N.Y.S. 
2d 205, 256 App.Div. 955. 

6. U.S,—Davis v, Hanover Sav. 
Fund Soc., W.Va., 210 P. 768, 127 
C.C.A. 318. 

14a C.J. p 641 note 42. 

7- Ky.—Gayle v. Greasy Creek Coal 
& Land Co., 60 S.W.2d 599, 249 Ky. 
251. 

& Mich.—First Nat. Bank & Trust 
Co. of Ann Arbor v. Dolph, 283 N. 
W. 85. 287 Mich. 219. 
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9. Ill —Goldman v. ITolabIrd, 7 N 10 
2d 164, 289 Ill.App. 611. 
lOi Place of performance 

(1) The rule stated in the text has 
been applied in actions in New York 
in which place of performance, in¬ 
cluding payment, of bonds of Ger¬ 
man corporation was fixed in Hol¬ 
land by due demand there by bond¬ 
holder in accordance with provisions 
of governing statute, and it was held 
that defense of illegality or impossi¬ 
bility of performance, based on Ger¬ 
man laws restricting payment, could 
not be relied on by corporation, in 
view of fact that domestic or in¬ 
ternal laws of Holland, as distin¬ 
guished from its rules as to conflict 
of laws, did not recognize such de¬ 
fense, even though, under rules of 
Holland as to conflict of laws, bonds 
in suit would be subject to domestic 
or Internal laws of Germany; the 
New York rules as to conflict of laws 
controlled in determining what law 
governed.—Pan-American Securities 
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(2) Ultra Vires, Unlawfulness, and Irregu¬ 
larities 

An Irregularity In the exercise of a power granted 
to a corporation Is not In general a defense against a bona 
fide holder of Its bonds. According to some cases, cir¬ 
cumstances may be such as to estop or prevent a corpo¬ 
ration or Its stockholders to assert the invalidity of Its 
bonds. 

An irregularity in the exercise of granted pow¬ 
ers, as distinguished from an act strictly ultra vires, 
cannot be pleaded as a defense against a bona fide 
holder of its bonds by the corporation.Among de¬ 
fenses which, it has been held or recognized under 
varying circumstances, are not available against 
bona fide holders, are: The failure of the corpora¬ 
tion to comply with statutory requirements as to the 
giving of notice of the stockholders* meeting at 
which the resolution authorizing the issuing of 
bonds was passed the illegal constitution of the 
board of directors authorizing the issue the is¬ 
suing, or use of the proceeds, of bonds for a pur¬ 
pose not authorized by the charter and the is¬ 
suing of the bonds at a place not authorized by th«e 
charter,^® jn excess of the limit authorized by char¬ 
ter or statute,^® or for value less than a corporation 
is authorized by charter or statute to take for the 

bonds. 

It has been held that, while the'defense of ultra 
vires may be available to the corporation issuing 


bonds, a holder may still proceed against another 
corporation which indorsed the bonds in the regular 
course of its business, on its indorsement.!* 

According to some cases, the corporation or its 
stockholders may be estopped or prevented from de¬ 
nying the validity of bonds issued by it where it re¬ 
tains the proceeds of the bonds or other benefit re¬ 
ceived as a consideration for their issuance,!* or 
by its conduct at the time of the issuance of the 
bonds,20 or by reason of consent to the issue of the 
bonds given by all its stockholders,^! or by its sole 

stockholder.22 

Rules as to ultra vires, illegal, or unauthorized 
acts generally of corporations, general rules as to 
ultra vires, unlawful, or irregular contracts, and 
the conflict of authorities in respect of such acts 
or contracts, have been considered supra §§ 96S- 
981, §§ 1130-1133. 

d. Pleading, Proof, and Parties 

General rules as to pleadings, proof, and parties ap¬ 
ply in actions to enforce rights of bondholders. 

In accordance with general rules stated in the C. 
J.S. title Pleading § 69, also 49 C.J. p 132 note 12- 
p 134 note 24, plaintifT*s pleading in an action by a 
holder of corporate bonds to enforce rights claimed 
by him must allege facts sufficient to state a cause 
of action,** and likewise in action by holder of cor- 


Corporation v. Priod. Krupp Aktien- 
gcHellschaft. 6 N.Y.R 2d DUS, 169 Misc. 
445, affirmed 10 N.T.S 2d 205. 266 
App Div. 956—Lann v. Untied Steel 
Works Corporation, 1 N.Y.S.2d 951, 
166 Misc. 465. 

(2) "Renvoi** doctrine in general 
see Conflict of Laws ft 7. 

FUes of Issiuuios and plaoa of per- 
formanoo 

In actions on bonds of corporations 
incorporated in Germany, which were 
issued and payable in United States, 
it has been held, in construing gov¬ 
erning contract and applying applica¬ 
ble rules of law, that restrictive pro¬ 
visions of German law as to payment 
did not constitute a defense.—Good¬ 
man V. Deutsch-Atlantlschc Tcle- 
graphen Gesellschaft, 2 N.Y S 2d 80, 
166 Misc. 609—Marks v. United Steel 
Works Corporation, 289 N.Y.S. 1035, 
160 Misc. 678. 

Medium of payment of principal or 
interest in general see infra §§ 
1168, 1170. 

11. Ga.—Georgia Granite R. Co. v. 

Miller, 87 S.E. 897, 144 Ga. 665. 
N.J.—Hoskins v. Seaside Ice Mfg., 
etc., Co., 69 A. 645, 68 N.J.Eq. 476. 
N.Y.—Ellsworth v. St. Louis, etc., U. 
Co., 98 N.Y. 663, affirming 33 Hun 
7. 


12. Ga.—Georgia Granite R. Co. v. 
Miller, 87 S.E. 897, 144 Ga. 665. 

13. Md.—Harrison v. Annapolis, etc., 
R. Co., 60 Md. 490. 

14. N.J.—Hebberd v. Southwestern 
Land, etc., Co.. 36 A. 122, 65 N.J. 
Eq. 18. 

14a C.J. p 642 note 52. 

15. U.S. — Marshall County v. 
Schenck, Ill., 5 Wall. 772, 18 L Ed. 
556. 

16. N.J.—Hackensack Water Co. v. 
Do Kay, 36 N.J.Eq. 548. 

Ma C.J. p 642 note 53. 

17. U.S.—In re Pootvllle Condensed 
Milk Co.. Wis., 229 F. 698, 144 C. 
C.A. 108. 

14a CJ. p 642 note 54. 

18. U.S—Railroad Cos. v. Schutte, 
Fla., 103 U.S. 118, 26 L.Ed 327. 

19. U.S.—Gibson v. Kansas City Re¬ 
fining Co., C.C.A.MO., 32 F.2d 658. 

14a C J. p 642 note 55. 

20. R.I.—Doty V. Oriental Print 
Work.s Co.. 67 A. 686, 28 li.I. 372. 

14a C.J. p 643 note 56. 

21. Mo.—Tyrell v. Cairo, etc., R. Co., 
7 Mo.App. 294. 

N.Y.—Buffalo Loan, etc., Co. v, Me¬ 
dina Gas, etc., Co., 42 N.Y.S. 781, 
12 App Div. 199, affirmed 66 N.E. 
605, 162 N.Y. 67. 
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22. Ala.—McCaleb v. Goodwin, 11 

So 967, 114 Ala. 615. 

14a C.J. p 643 note 59. 

23. Action on bond 

(DA complaint in an action by 
a bondholder to recover principal of 
bond must allege facts showing due 
compliance with provisions of gov¬ 
erning contract requiring request to, 
and refusal of, trustee to sue as con¬ 
ditions precedent to action by bond¬ 
holder.—Brooks V. Flatbush Avenue 
& Nevlns St. Corporation, 262 N.Y.S 
597, 146 Misc. 683. 

(3) Bondholder who seeks to re¬ 
cover on the bonds, on his own be¬ 
half and on behalf of other bond¬ 
holders, must allege facts sufficient 
to avoid a provision of governing 
contract giving trustee under trust 
agreement authority to enforce 
rights of bondholders: allegations to 
effect that trustee was indirectly in¬ 
terested in protection of directors 
of corporation and that trustee would 
not proceed as aggressively as plain¬ 
tiff were insufficient, and complaint 
was subject to demurrer.—McPher¬ 
son v. Commercial Building & Securi¬ 
ties Co., 218 N.W. 306. 206 Iowa 562 
Action to recover back purchase price 

(1) In action by buyer of corpo¬ 
rate bonds to recover back purchase 
price from seller, predicated on re- 
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porate bonds to enforce rights there must be proof self and other bondholders.*^ The holder-of a de- 

of such facts.*^ So, the complaint in an action on a benture of a corporation who seeks to recover back 

corporate bond should state the facts necessary to from the corporation the amount given by him to 

enable the court to judge for itself whether or not a the corporation in exchange for the debenture willj 
conclusion of law has any foundation in fact.*^ be required, in a prpper case, to amend his complaint 

Where the action is brought before the date of ma- where it contains an erroneous description of the 

turity fixed in the bond, the complaint must allege transaction by which the debenture was acquired.** 
facts showing that the action is not prematurely Under a general denial in an action on a mort- 
brought,*® and the bondholder should allege facts gage bond, the corporation may not assert as a de- 
indicating the necessity for bringing a representa- fense the want of genuineness of the signature of 
tive action where he seeks to recover the principal the mortgage trustee to the certificate that the bond 


from the guarantor of the bonds c 

scission because of misrepresenta¬ 
tions of seller, it was improper to 
include in complaint allegrations as to 
conduct and fraudulent misrepresen¬ 
tations, of officer of corporation, 
bonds of which were Involved, in 
view of facts that .such officer was 
not a party to contract for sale of 
such bonds and that he was not prop¬ 
er party defendant to action in which 
buyer sought to recover back pur¬ 
chase price from seller.—^Alexander 
City Bank v. Bquitable Trust Co. of 
New York, 227 N.Y.S. 403. 223 App. 
Div. 24. 

(2) In such action, it is not neces¬ 
sary to allege bad faith of seller.— 
Continental Ins. Co. v. Equitable 
Trust Co. of New York, 215 N.Y.S. 
281, 127 Misc. 46, See Continental 
Ins. Co. v. Equitable Trust Co. of 
New York. 219 N.Y.S. 793, 219 App 
Div. 711. 

(3) A complaint in such action has 
been held sufficient —Continental Ins. 
Co. V. Equitable Trust Co. of New 
York, 215 N.Y.S. 281, 127 Misc. 45. 
See Continental Ins. Co. v. Equitable 
Trust Co. of New York, 219 N Y.S. 
793. 219 App.Div. 711. 

Suit to charge corporation other than 
one lesnlng bond 

(1) Bill In equity by bondholder, 
on behalf of himself and other bond¬ 
holders. to make bonds an obligation, 
and a charge on property, of corpora¬ 
tion, Which controlled through stock 
ownership and operated business of 
corporation which issued bonds, was 
subject to demurrer.—^Allen v. Phila¬ 
delphia Co., D.C.Pa., 265 F. 807, af¬ 
firmed 266 P. 817, certiorari denied 
41 S.Ct. S, 254 U.S. 633, 65 L. Ed. 448. 

(2) Complaint of holder of bond 
certificate secured by trust mortgage 
of subsidiary was insufficient to state 
cause of action against parent cor¬ 
poration as fiduciary, since any mis¬ 
appropriation or wrongful diversion 
or absorption by parent corporation 
of proceeds of sale of certificates, as 
alleged in complaint, was wrong, not 
against certificate holders. but 
against subsidiary.—Fahnestock v. 
Clark Henry Corporation, 272 N.Y.S. 
49, 151 Misc. 5i93.' 


1 behalf of him- | is one secured 

Aotlon against underwriter, its of- 
floers, and agents 

In action by bondholder against 
corporation which underwrote bonds 
and its officers and agents to re¬ 
cover amount of underwriting profit 
and also amount of salaries and mon¬ 
ey received by the corporation and 
Its officers in operation of business 
of corporation which issued bonds, 
pursuant to arrangement between 
two corporations, plaintiff’s bill was 
insufficient in view of absence of 
allegations that undf'rwrlting profit 
was excessive, that underwriting con¬ 
tract was unfair or improper, that 
any basis existed for recovery of 
amount of underwriting profit by 
plaintiff, and that salaries in question 
were excessive.—(Irucnwald v. Moir 
Hotel Co., CC.AIll., 96 P 2d 932, cer¬ 
tiorari denied 59 S.Ct 74, 305 U.S. 

615, 83 L..PM. - 

Fraud 

(1) To establish cause of action 
In favor of bondholders for fraud 
in issuance of bonds, it is necessary 
to allege not only that false repre¬ 
sentations were made, but also that 
they were material.—McCandless v. 
Furlaud, C.C.A.N V., 75 F.2d 977, cer¬ 
tiorari granted 65 S.Ct. 830, 295 IT,.S. 
726, 79 L.Ed. 1677, reversed on oth¬ 
er grounds 56 S.Ct 41, 296 U.S. 140, 
80 D.Ed. 121, rehearing denied 66 S. 
Ct. 304, 296 U.S. 664, 80 L.Ed. 473. 

(2) Complaint of holder of secured 
bond certificate alleging that mortga¬ 
gor corporation was subsidiary of 
corporation which entered into ar¬ 
rangement with companies selling 
certificates concerning representa¬ 
tions to be made to public and al¬ 
leging sinister purposes was insuffi¬ 
cient to state cause of action in 
fraud.—Fahnestock v. Clark Henry 
Corporation, 272 N.Y.S. 49, 151 Misc. 
693. 

24. Fraud 

(1) To establish a cause of acilon 
in favor of bondholders for fraud in 
the issuance of bonds, It Is necessary 
to prove not only that false represen¬ 
tations were made, but also that they 
were material, that purchaser relied 
on representations and believed them 
to be true, and that he acted, and 
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by the mortgage.29 In an action 

made his investment in reliance, on 
such representations.—McCandless v. 
Furlaud, C.C.A.N.Y., 75 F.2d 977, cer¬ 
tiorari granted 55 S.Ct. 830, 295 IT.S. 
726, 79 L.Ed. 1677, reversed on other 
grounds 56 S.Ct. 41, 296 U.S. 140. 80 
L.Ed. 473, rehearing denied 56 S.Ct. 
304, 296 U.S. 664, 80 L.Ed. 473. 

(2) Purchaser of corporation’s 
bonds could not recover against 
stockholders or directors for mis¬ 
representations. without showing 
that stockholders or directors ac¬ 
tively participated in misrepresenta¬ 
tions, for purpose of inducing pur¬ 
chaser to buy bonds, and that rep¬ 
resentations were made with actual 
knowledge of falsity of representa- 
'tions, or recklessly, without any 
knowledge thereof, but with Intent 
to deceive, although such stockhold¬ 
ers and directors controlled affairs 
of corporation and plaintiff relied on 
their false representations —H. A. 
Koch Co. V. Adair, 176 S.E. 680, 49' 
Ga.App. 824. 

25. N.M.—Dame v. Cochit 1 Ueduc- 
tlon, etc., Co., 79 P 296, 13 N.M. 10 
14a C.J. p 643 note 67. 

Necessity for pleading facts to sup¬ 
port conclusion of law in general 
see C.J S. title l^leading | 14, abso 
49 C.J. p 46 note 9. 

25. N.M.—Dame v. Coehiti Reduc¬ 
tion, etc., Co, 79 P. 296, 13 N.M. 10. 

27. N.Y.—Schulze v. Jarcho, 2 N.Y 
S.2d 67. 253 App.Div. 898. 

28. **35oan** not “sale** 

In applying rule stated in text, the 
court directed plaintiff holder to 
amend his complaint by stating 
therein that obligations were direct 
from defendant corporation to plain¬ 
tiff and by omitting therefrom char¬ 
acterization, contained in original 
complaint, of transaction by which 
debentutes were acquired as a “sale,” 
in view of facts that such transac¬ 
tion was a loan and that characteri¬ 
zation as a sale was frivolous and 
tended to prejudice and embarras.M a 
fair trial.—Keeley v. Associated Gas 
& Electric Co., 278 N.Y.S. 962, 165 
Misc. 146. 

29. Mass.—Stevens v. Berkshire St. 
Ry. Co., 142 N.E. 59, 247 Mass. 399. 
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against guarant6^s of bonds secured by trust deed, 
a description of a suit to foreclose such deed pend¬ 
ing in the same court, by alleging the number and 
the parties is sufficient in a pica of former action 
pending, without incorporating the pleadings in the 
foreclosure suit®*' 

Parties, In an action in which the buyer of cor¬ 
porate bonds seeks to recover back from the seller 
the purchase price, predicated on rescission because 
of the misrepresentations of the seller, a third per¬ 
son, on whose fraudulent misrepresentations the 
seller relied in making representations to the buy¬ 
er, is not a proper party defendant where he was 
not a party to the contract of sale,®' particularly 
where there is nothing to indicate that the seller 
will be unable to respond to an adverse judgment.®® 

e. Evidence and Trial 

There ie a presumption that the holder of negotiable 
corporate bonds is a bona fide holder, in the absence of 
contravening evidence. Questions as to the sufficiency 
of evidence In an action by a bondholder are determined 
on a consideration of the particular evidence admitted. 
In general issues of fact are to be considered by the 
Jury in an action at law. 

The presumption, in the absence of evidence to 
the contrary, is that a holder of a negotiable cor¬ 
porate bond is a bona fide holder for value,®® and 
such presumption has a continuing effect so as to 
place the burden on the coriKjration issuing the 
bonds to go forward with the evidence to prove th<» 
holder’s knowledge of existing equities,®^ and this 


presumption, if not controlled by other evidence, 
is sufficient, in itself, to sustain the burden of proof 
resting on the holder.®** Even though taken by the 
holder after maturity, good title to a negotiable cor¬ 
porate bond is jircsumptively in the holder and the 
burden is on a party asserting the Contrary to prove 
.such assertion.®® 

Where fraud or illegality in the issuance or first 
transfer of the bonds is shown, the burden of proof 
IS on the holder to make good his claim that he is 
a bona fide purchaser for value, and as such enti¬ 
tled to the protection of the rule applicable to bona 
fide purchasers for value.®*^ Certain facts connect¬ 
ed with the transfer of bonds, standing alone, have, 
however, been held to have no evidential value 
whatever in and by themselves to rebut the pre¬ 
sumption of good faith, as, for example, the fact 
that the transferee at the time of the transfer knew 
of the transferor’s official connection with the cor¬ 
poration issuing the bonds.®® 

Reference is made to the C.J.S. title Bills and 
Notes § 654 for a detailed discussion of presump¬ 
tions and burden of proof as to bona fide holders of 
commercial paper. 

Sufficiency of evidence. Questions as to the suffi¬ 
ciency of evidence to show certain facts or to sup¬ 
port or require certain findings arc to be determin¬ 
ed on a consideration of the duly admitted evi¬ 
dence in the |>articiilar case.®® 


30. III.—Goldman v. Ilolabird, 7 N. 

K.2d 1S4. 280 Ill.App. 611. 

31. Clurffeg of fraud afiralnst poraon 
not party to contraot 

The rule stated in the text was laid 
down and applied in a case in which 
it was held that it was improper to 
join, as a party defendant, president 
of corporation, bonds of which plain¬ 
tiff buyer had purchased, where there 
were allegations in complaint tending 
to show that president acted fraudu¬ 
lently and with intent to deceive in 
writing a letter which was basis of 
allei^ed misrepresentations by seller, 
whereas alleKations in complaint did 
not Indicate that seller acted fraud¬ 
ulently and with intent to deceive, 
even thouf?h president had received 
from seller part of purchase price — 
Alexander City Bank v. Ekiuitable 
Trust Co. of New York, 227 N.Y.S. 
403, 223 App.Div. 24. 

Benial of motion to Join third person 

In rcachinjf conclusion similar to 
that set forth in text, the court 
pointed out that there was nothing: 
to indicate that seller would he un¬ 
able to respond to Judgment, that 
there w'as no adequate excuse for 
failure to Join originally as a party 
the offloer • of corporation, on whose 


misrepresentations seller had relied 
in making representations to buyer, 
and that it would be unfair to sub¬ 
ject defendant seller to po.ssibility of 
confusion by Jury of conduct of sell¬ 
er with that of such ofllcer, in view 
of facts that there was imputation of 
direct moral fraud against such of- 
fleer and that there W'ere alleged rep¬ 
resentations by seller which were not 
imputable to such offl<*er—Continen¬ 
tal Ins. Co, V. Equitable Trust Co of 
New York, 21.*> N.Y S. 287, 127 Misc. 
50 

32. N.Y.—^Alexander City Bank v. 
Equitable Trust Co of New’ York, 
227 N.Y.S 403, 233 App.Div. 24. 

33. Pa.—Shellenberger v. Altoona, 
etc., Connecting R. Co., 61 A 1000, 
212 Pa. 413, 108 Am.S.R. 876—Gib¬ 
son V. Lenhart. 101 l»a. 622. 

Nsgotiabls Xastnunests Act 

The provision of Negotiable In¬ 
struments Act § 59 that every hold¬ 
er is deemed prima facie to be hold¬ 
er in due course applies to corporate 
bonds.—Irwin v. Bedford County, 270 
S.W. 81. 161 Tenn. 402. 

34L U.S.—Simmons v Taylor, - C C 
Iowa, 38 P. 682, reversed on other 
grounds 16 S.Ct. 1. 159 U.S 278. 40 
L..Ed. 1.60. 


Pa—Shellenberger v. Altoona, etc. 
Connecting R Co., 61 A. 1000, 212 
Pa. 413, 108 Am SR, 876. 

35. I*a.— Shellenberger v Altoona, 
etc., Connecting R. Co., 61 A 1000. 
212 Pa 413. 108 Am S R. 876—Gib¬ 
son V. Denhart, 101 Pa. 522. 

36. U.Ss—^Anderson v. Pennsylvania 
Hotel Co. C.C.A.Fla., 56 P.2d 980. 

37. US—Washington, etc., R. Co. v. 
Real Est Trust Co.. C.C.l»a.. 177 F. 
306, modihed on other grounds 191 
P. .666. 113 C.C.A. 124 

Pa.—Shellenberger v. Altoona, etc . 
Connecting R Co., 61 A. 1000, 212 
Pa. 413, 108 Am.S.R. 876. 

36. U.S —Farmers’ L.. & T. Co. v 
Madison Mfg. Co.. C C.Ala., 153 F. 
310, affirmed 158 P. 1019. 8.6 C.C A 
654, certiorari denied Alabama Na¬ 
tional Rank of Birmingham v. Mas- 
snsoit-Pocasset National Bank ot 
' Fall River, Mass., 29 S.Ct. 682, 212 
IT S. 572, 53 L.Ed. 666. 

Knowledge of relation between tran.s- 
foror and corporation as notice in 
general see supra § 1162. 

39. Svldsnoe held anttclent 

(1) To support finding that bonds 
had been transferred and delivered 
to holder In due course.—Ltowis v. 
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Trial, In general, an issue as to ownership of 
the bonds must be tried by a jury in an action at 
law.^® 

f. Amount of Becovery 

In general a bpna fide holder may recover the face 
value of the bonds held by him, but circumstances, In¬ 
cluding those as to notice of adverse equities, may be 
such as to reduce the amount to which the holder might 
otherwise be entitled. 

• A bona fide holder may recover the face value 
of bonds held by him without regard to the amount 
paid for the bonds,and an officer of a corporation 
who is a bondholder is, in the absence of fraud, en¬ 
titled to the benefit of this rulc .^2 

While it has been held that the purchaser of cor¬ 
porate bonds from one to whom they have been 
pledged to secure the debt of th-e corporation may 
enforce them on the basis of their face value,'*^ one 
who purchases bonds from the pledgee of the cor¬ 
poration with knowledge that such bonds w-ere 
illegally issued, that they were pledged as collater¬ 
al, and that the purchase price was substantial!}' the 


amount required for redemption, may not recover 
more than the amount of the purchase price with 
interest.^4 

The fact that a bondholder who is also a stock¬ 
holder is indebted to the corporation for unpaid 
stock does not permit other bondholders to have the 
amount so due set off against his bonds.^5 it has 
been held that one who holds corporate bonds as 
collateral security for a loan to the corporation and 
who is bound by an independent contract to take 
bonds of the corporation of a different issue may 
hold the bonds taken as collateral only for the sum 
loaned in excess of the amount due to the corpora¬ 
tion under such contract of purchase.^® 

In an action in the United States on bonds issued 
by a corporation incorporated in a foreign country, 
which arc payable in another foreign country in 
the currency of such other country, judgment may 
be entered for an amount in dollars which is the 
equivalent of the amount due in the foreign cur¬ 
rency. 


Paola Telephone Exch. Co., 241 P. 
446, 119 Kan. 811. 

(2) To sustain finding that bonds 
of defendant corporation were de¬ 
livered to complainant only tentative¬ 
ly in contemplation of arrangement 
for credit which was never consum¬ 
mated, and that bonds remained in 
fact unissued.—Manrourt-Wintera 
Coal Co. V. Sllberman, CC.A.Mich.. 
266 P. 984, affirming, DC., Marcourt- 
Wlnters Coal Co. v. St, Clair Pa¬ 
per Co., 260 P. 380. 

(3) To sustain finding, in action by 
guardian against bank to recover 
possession of corporate bonds, the 
property of minor children of hus¬ 
band and wife whose note was se¬ 
cured b}K pledge of bonds, that wife, 
as well as husband, signed note and 
participated in delivery of bonds to 
bank, with representation that they 
belonged to wife.—^Popp v. Exchange 
Bank, 208 P. 113, 189 Cal. 296. 

(4) To require finding that defec¬ 
tively executed and uncertified bonds 
were subsisting obligations of corpo¬ 
ration, to which plaintiff bondholder 
had title —Hicks v. Fruen Cereal Co., 
233 N.W. 828, 182 Minn. 93. 

(6) To support finding that cor¬ 
poration had assumed an existing in¬ 
debtedness of a partnership which 
conveyed property to corporation and 
that, therefore, bonds issued for pur¬ 
pose of paying such indebtedness 
were binding obligations, in proceed¬ 
ing involving contest between bond¬ 
holders as to validity of bonds held 
by certain bondholders.—In re Coun¬ 
try Club Bldg. Corporation, C.C.A.I11., 
91 F.2d 713, certioraH denied Murphy i 


V. Bloom. 58 S.Ct. 284. 302 U.S. 757, 
82 L.Ed. 585. 

(6) To show that plaintiff's agent 
relied on misrepresentations of de¬ 
fendant seller in purchasing bonds 
—Wolfe V. A. E Kusterer & Co., 
257 N.W. 729. 269 Mich. 424. 
Bvldeiiee held iasullleleiit 
In suit by bondholder for rescis¬ 
sion of sale of bonds to him and re¬ 
covery back of amount paid, evi¬ 
dence was Insufficient to show mis¬ 
representation or misleading.—Bro- 
cal?a Chemical Co. v. Langsenkamp, 
C.^.A.Ohlo, 32 P.2d 725, reversing, D. 
C., Langsenkamp v. Broscalsa (Chem¬ 
ical Co., 21 F.2d 207. 

40. Pa.—Putnam v. United Traction 
Co. of Pittsburgh, 181 A. 777. 320 
Pa. 201. 

41. Ga.—^Weed v. Gainesville, etc., 
H. Co., 46 S.E. 885. 119 Ga. 576. 

42. U.S.—Wade v. Chicago, S. & St. 
L, R. Co., Ill., 18 S.Ct. 892, 149 U. 
S. 327, 27 L.Ed. 755. 

43. Minn.—Gilbert v. Fosston Mfg. 
Co., 218 N.W. 451, 174 Minn. 68 
supplementing 216 N.W. 778, 174 
Minn. 68, and applying law of Illi¬ 
nois. 

44. Pa.—Shellenberger v. Altoona, 
etc., Connecting K. Co., 61 A. 3 000, 
212 Pa. 413, 108 Am.S.K. 876. 

Fnrohass by director 

Where bonds were issued by a cor¬ 
poration wholly as collateral secur¬ 
ity in four times the face value of 
a loan to the corporation, a director 
of the corporation who purchased 
the bonds from the pledgee with full 
knowledge of the facts could not re¬ 
cover more than the amount he paid 
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for the bonds with interest.—St. 
T^ouis Union Trust Co. v Unixersal 
Glass Co., 299 S.W. 132. 22 Mo.App. 
1205. 

45. U.S.—Fidelity Trust Co. v 
Washington-Oreron Corp., D.C 
Wash.. 217 P. 688. 

BisenssioB of, and reason for, ml# 

In reaching the conclus on stated 
in the text, the court said that the 
corporation is the Interested party 
who is entitled to recover the amount 
due for unpaid stock, that general 
creditors are likewise Interested in 
the application of any amounts re¬ 
covered, and that one bondholder 
would not be permitted to better the 
security of his claim, already pre¬ 
ferred, over general creditors by 
compelling the set-off in question.— 
Fidelity Trust Co. v. Washington- 
Oregon Corp., supra. 

46. U.S —Idaho-Oregon Light & 

Power Co. v. Chicago State Bank. 
Idaho, 224 F. 39. 139 CC.A. 60S. 
affirming, D.C., 219 F. 583. 

Attempted release of parties obligat¬ 
ed to pnrehaso 

The rule stated in the text was 
laid down in a case in which first 
mortgage bonds were the bonds 
pledged as collateral and second 
mortgage bonds wero the subject 
matter of the purchase contract and 
In which it was held that an attempt 
of the directors of the corporation to 
release the parties liable under the 
contract of purchase was at least 
constructively fraudulent under the 
circumstances and was not effective. 
—Idaho-Oregon Light, etc.. Co. v. 
Chicago State Bank, supra. 

47. N.T.—Pan-American Securities 
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Questions as to damages and amount of recovery 
in actions on bonds generally arc considered in de¬ 
tail in Bonds §§ 130-133, as to the amount of re¬ 
covery in actions on negotiable bills or notes, in 
Bills and Notes §§ 721-730, and as to the disposition 
of the proceeds of foreclosure sale under a mort¬ 
gage or trust deed given to secure corporate bonds, 
infra § 1211. 

g. Enforcement of Judgment 

In general execution may not faeue against property 
covered by a corporate mortgage, on a Judgment for an 
Individual holder of mortgage bonds against the corpo> 
ration or a surety. 

Execution may not issue against property covered 
by a mortgage and conveyed in trust for the benefit 
of the holders of all the corporate bonds secured by 
the mortgage, on a judgment for plaintiff in an ac¬ 
tion on such a bond against the corporation,^* or in 
an action to enforce the obligation of a surety on 
such bond,brought by an individual bondholder, 
so long as other bonds secured by the mortgage re¬ 
main unpaid, and, in order to reach properly held 
by the trustee, the bondholder must proceed against 


the trustee, not for its individual benefit, but as a 
bondholder, on behalf of bondholders as a class.®® 
In general, however, execution may issue against 
property of the coruoration not covered by the 
mortgage.®^ 

§ 1164. - Lost or Stolen Bonds 

a. Rights and remedies of transferee 

b. Rights and remedies of former or real 

owner 

a. Bights and Remedies of Transferee 

One who purchases In good faith, for value, and 
before maturity, negotiable corporate bonds which have 
been stolen acquires good title, but the rule is otherwise 
as to nonnegotiable bonds. 

In accordance with the general rule stated in 
Bonds § 82, a purchaser in good faith before matur¬ 
ity and for value of stolen negotiable bonds will 
take good title,®2 and negligence, in the absence of 
fraud or bad faith, will not affect his title.®* 

If stolen bonds are not negotiable a transferee ob¬ 
tains no title to them,®^ and one who takes, after 


Corporation v Pried. Krupp Ak -1 
tionK<*Hellschaft. 6 N.Y.R.2d 993. 
169 MIse. 445, afllrmed 10 N.y.S.2d 
205, 256 App Div. 955—Lann v 

United Steel Works Corporation, 1 
N.Y.S2d 951, 166 Misc 465. 

48w Pa—I'utnam v. Pittsburgh Rys. 
Co., 199 A. 211, 330 Pa. 210—West¬ 
ern Ponn.sylvnnla Uoapitul v. Mer¬ 
cantile Library Hall Co . 42 A 18.3, 
189 Pa. 269— Com. v. Susquehanna, 
etc., R Co., 15 A. 448, 122 Pa. 306. 
1 L.U.A. 225. 

14a C..T. p 695 note 1. 

Action sc-ilnst corporation assnminff 
obligation 

Holder of corporate bonds under 
mortgage given for protection of all 
bondholders ratably was nut enti¬ 
tled, on recovering Judgment in as¬ 
sumpsit against corporation, which 
had assumed payment of the bonds, 
to oxei'Ution against any of mort¬ 
gaged properly so long as other 
bonds were unpaid.—Frey v. United 
Traction Co. of Plttsbuigh. 181 A. 
776, 320 Pa. 196, followed in Putnam 

V. United Traction Co. of Pittsburgh, 
181 A. 778. 320 Pa 203. 

Execution in action on interest cou¬ 
pons see infra 8 1170. 

49. Pa.—Putnam v. Pittsburgh Rys. 
Co.. 199 A. 211, 830 Pa. 210. 

BO. Pa.—Com. v. Susquehanna, etc., 
R. Co.. 15 A. 448, 122 Pa. 306, 1 L. 
R.A. 225. 

W. Va.—Fleming v. Fairmont, etc., R. 
Co., 79 SE. 826. 72 W.Va. 835, 49 
L.R.A.,N.S., 155, Ann.Ca8.1915D 978. 

61. I’a.—Western Pennsylvania Hos¬ 
pital V. Mercantile Library Hall 


Co. 42 A. 183. 189 Pa. 269—Com 
V. Su.<;qu(‘h:inna. etc, R C >.. 15 A. 
448, 122 Pa. 306. 1 L R A. 225. 
WVn.—Fleming v Fairmont, etc., R. 
Co., 79 S.R 826. 72 W Va. 835. 
49 LR.A.,N.S., 155, Ann Cas 19151) 
978. 

52. U.S.—Wylie v. Missouri Par. R 
Co.. Cr.NT, 41 F. 62.3—Gilbough 
V. Norfolk & P. R. Co. CeVa. 1 
P.Cas.No.5.419. 1 Hughes 410. 

in, —Sturgis Nat. Rank v. llama 
Tru.st & Savings Rjink, 184 NK 
589, 351 111. 465, affirming 266 111. 
App. 199. 

Kan —Brown v. Southwestern Farm 
Mortg, Co, 210 P. 658, 112 Kan 
192. 

N.Y.—Enoch v. Brandon, 164 N E 45. 
249 N.Y. 263. reversing 126 NE. 
705, 228 N.Y. 263, which re\ersed 
228 N.Y.S. 788. 224 App Piv 692, 
which reversed 220 N Y.S. 294, 128 
Misc. 696—Welch v. Sage, 47 N.Y. 
143, 7 Am.R. 423. 

Wash.—Bank of California v. Na¬ 
tional City Co., 244 P. 690, 138 
Wash. 617. 

Boada oaUed for redemption 

Bank taking stolen corporation de¬ 
benture bonds as security fur loan 
after they were called for redemp¬ 
tion, without notice of such fact, 
but not after their maturity, was 
holder in due course.—Pflueger v. 
Broadway Trust & Savings Bank. 
184 N.E: 318, 351 Ill. 170, affirming 
265 llLApp. 569. 

Betnra of possession of bonds to is¬ 
suing oorporntion 

Where one of three corporations 
having close business relations, head¬ 
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quarters in the same building, and 
tho same person for president of 
eac'h, issued and sold negotiable 
bonds to another of such corpora¬ 
tions, and the president unlawfully 
abstracted the bonds from the safe 
and sold them for an adequate con¬ 
sideration to one who had no knowl¬ 
edge of his fraud, and plaintifT, who 
later purchased them, turned them 
over to the corporation issuing them 
for safe-keeping, in the transfer of 
tho bonds, plaintiff acquired a good 
title, and the surreptitious return of 
the bonds by the president to the 
corporation formerly owning them 
did not constitute it a holder in due 
course.—Brown v. Southw’estern 
Farm Mortg. Co., 210 P. 658, 112 Kan. 
192. 

Transfer of corporate bonds after 
maturity generally see supra 9 
1162. 

Notice 

Intending purchasers are put upon 
inquiry, in the case of stolen bonds 
which have never been issued, by the 
absence of the indorsement of the 
president of the corporation and by 
the circumstance of their being of¬ 
fered and sold at a very small con¬ 
sideration.—Parsons v. Jackson, La., 
99 U.S. 434, 25 L.Ed. 457. 

53. N.Y.—Welch v. Sage, 47 N.Y. 
143, 7 Am.R. 423. 

54. Cal.—Crocker Nat. Bank of San 
Francisco v. Byrne & McDonnell, 
173 P. 752, 178 Cal. 329. 

N.Y.—Chester County Guarantee 
Trust, etc., Co. v. Securities Co., 
150 N.Y.S. 1010, 165 App.Div. 329. 
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maturity, negotiable bonds which have been stolen 
does not acquire title in the absence of a showing 
that the transferor had acquired title.®® Where a 
bond which contains a recital that it ''shall not be¬ 
come obligatory until it shall have been authenticat¬ 
ed by a certificate indorsed thereon, duly signed by 
the trustee,” is stolen before the trustee's certificate 
is attached, and a seal and certificate are forged on 
the bond, one who takes it from the thief obtains no 
title.®® The transferee of stolen bonds which are 
not negotiable may have a cause of action against 
the corporation, if the latter is negligent in per¬ 
mitting an earlier transfer made after the theft to 
be registered on its books.®*^ 

b. Rights and Remedies of Former or Real 
Owner 

While the former owner of negotiable bonds which 
were stolen cannot recover from the corporation where 
another person has acquired title as a bona fide trans¬ 
feree, the circumstances may be such as to render the 
corporation liable to the true owner of bonds which have 
been stolen, or as to permit the grant of relief to the true 
owner of lost bonds. 

It has been held that the former owner of negoti¬ 
able bonds, from whom they were stolen, cannot 
recover from the corporation, where another per¬ 
son has acquired title as a bona fide transferee.®® 
In case registered bonds have been stolen, the cor¬ 
poration issuing them is liable to the true owner 
where it cancels the registry and makes them pay¬ 
able to bearer, notwithstanding it has been deceived 
by a forged power of attorney and copy of a resolu- 
ti<jn of the board of directors of the corporate own¬ 
er authorizing their disposal.®® 

In a suit in equity, the owner of a negotiable cor¬ 
porate bond which has been lost, on furnishing to 
the corporation an indemnifying bond or security. 


may be entitled to require the corporation to issue a 
certificate of indebtedness in lieu of such bond 
where it has not matured,®® and he may be enti¬ 
tled, in a proper case, to participate in a fund ap¬ 
plicable to the payment of the bond indebtedness.®^ 
In the case of a lost nonnegotiablc bond, it has been 
held that the owner may recover in an action in debt 
the amount of the bond without furnishing an in¬ 
demnity bond, in view of the fact that there is no 
risk of double payment arising from the nature of 
the instrument.®2 Questions as to the establish¬ 
ment of, actions on, and defenses based on, lost 
instruments are considered in detail in the C.J.S. 
title Lost Instruments §§ 3-30, also 38 C.J. p 250 
note 30-p 282 note 67. 

§ 1165. Reacquirement and Reissue by Cor¬ 
poration 

In the absence of contravening statute, contract, or 
rule of law, a corporation may purchase or reacquire its 
own bonds or bonds which it has agreed to pay; re¬ 
acquisition does not necessarily discharge the debt, and 
the corporation may reissue bonds which it has reacquired 
and kept alive. 

In the absence of contravening statute, contract, 
or rule of law, a corporation may purchase or re¬ 
acquire its own bonds,®® or bonds which it has as¬ 
sumed and agreed to pay,®^ and keep alive such 
bonds;®® and a transfer to a corporation of its 
bonds does not lisually operate as an extinguishment 
of the debt, where the intention of the corporation 
that it shall not so operate is shown, as shown be¬ 
low in § 1168. A corporation may reissue its own 
bonds where it has duly reacquired such bonds and 
kept the indebtedness alive,®® but the rule is other¬ 
wise where the indebtedness is actually discharged 
in view of the general rule that, where an indebted- 


55ii N.y.—Northampton Nat. Bank 
V. Kiddor, 12 N.K. 677, 106 N.Y. 
221, 60 Am.R. 443. 

BS. N.Y.—Maas v. Missouri, etc., R. 
r*o., 83 N.Y. 223, affirming 11 Hun 
8 . 

57. N.Y.—Chester County Guaran¬ 
tee Trust, etc, Co v. Securities 
Co., 150 N.y.S. 1010, 165 App.Dlv. 
329. 

88. U.S.—Wylie v. Missouri Pac. R. 
Co., C.C.N.Y., 41 F. 623. 

59. N.Y.—Jennie Clarkson Home for 
Children v. Mis.souri, etc., R. Co., 
74 N.K. 571, 182 N.Y. 47, 70 L..R.A. 
787, affirming 87 N.Y.S. 1138, 92 
App.Dlv. 617, which affirmed 88 N. 
Y.S. 913, 41 Misc. 214. 

14a C.J. p 632 notes 61, 62. 

60. Md.—Chesapeake. etc., Canal 

Co. V. Blair, 46 Md. 102. 


61. Vt.—Miller v. Rutland, etc., R. 
Co., 40 Vt. 399, 94 Am.D. 413. 

62. I»a —Novoprutsky v. Morris 

Plan Co. of l»hiladelphia, 179 A. 
218. 319 Pa. 97, 98 A.L.R. 1486. 

63. D.C.—^Washington Loan & Trust 
Co. V. Blair, 76 F.2d 671, 64 App. 
D.C. 152. 

Ill.—Frec'dman v. Madison & Kedzle 
State Bank, 259 lll.App. 619. 
XnvsstmMit 

A corporation may purchase its 
own bonds for Investment.—Garland 
Coal & Mining Co. v. Helvering, 75 
F.2d 663, 64 App.D.C. 144 
Substitution of new bonds see infra 
9 1166. 

64. D.C.—Washington Loan & Trust 
Co. V. Blair, 76 F.2d 671, 64 App. 
D.C. 152. 

iBoroMo of iadobtedaoss 

Transaction whereby corporation 
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reacquired outstanding bonds, which 
were Its obligations because of its 
agreement to pay them, for express 
purpose of pledging bonds so reac¬ 
quired to secure loan to corporation 
used, in part, to purchase such bonds 
was not void as resulting In ficti¬ 
tious increase of indebtedness, where 
bonds were acquired at less than par, 
although corporation's indebtedness 
might ultimately be increased due to 
forced sale of bonds upon foreclosure 
of pledge.—Slupsky v. Westlnghouse 
Klee trie & Mfg. Co., C.C.A.Mo.. 78 
F.2d 18. 

65b D.C.—^Washington Loan & Trust 
Co. V. Blair, 76 F.2d 671, 64 App.D. 

C. 162. 

66 . D.C.—Garland Coal ft Mining Co. 
V. Helvering. 75 F.2d 663, 64 App. 

D. C. 144. 

14a C.J. p 644 note 97. 
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ness is in fact paid, evidences of it cannot be reis¬ 
sued for a new or different debt.®*^ 

Whether or not a transaction constitutes payment 
and cancellation or discharge, or a purchase for 
purpose of reissue is considered in detail infra § 
1168 . 

§ 1166 . Exchange or Conversion of Issues 

The terms of the applicable agreement, duly con¬ 
strued, govern the matter of the substitution or ex¬ 
change of new bonds for old, and the right or duty to 
exchange arises when and only when there has been 
due compliance with such agreement. 

The substitution of new bonds for old is governed 
strictly by the terms of the agreement made by the 
corporation with its bondholders as a condition to 
the exchange.®® A bondholder by delivering up 
old bonds becomes thereby entitled to new bonds, 
where the exchange is provided for and authorized 
by the corporation, and his right to the new bonds 
becomes vested at the time of the surrender of the 
old and will not be affected by a subsequent with¬ 
drawal by the corporation of its offer K) exchange.®® 

The corporation is not in general bound to issue 
new bonds until the surrender of the old bonds is 
perfected w’here the contract for the exchange so 
provides,^® but, where the surrender of any of the 
old bonds is not made dependent on the surrender 
of any other, or of all, of them, the fact that some 
of the old bonds arc not surrendered does not ren¬ 
der ineffective a surrender and exchange actually 
made,*^^ and a bondholder who has exchanged his 
bonds cannot rescind merely because the holders of 
all the old bonds have not made the exchange.'^^ 
An offer of the bondholder to deposit his bonds with 
the trustee if the corporation would permit conver¬ 


sion is a sufficient compliance with a provision of 
the governing contract for deposit, if the corpora¬ 
tion has announced that it will not comply with its 
obligation to convert.*^® 

Notwithstanding the corporation's offer to con¬ 
vert docs not specify the time for presenting bonds 
for exchange, the circumstances may be such as to 
show that presentation within a reasonable time is 
contemplated, and, in such case, the bondholder 
loses his right to exchange by failure to act with¬ 
in that time.7^ So, if, under the terms of the con¬ 
tract dvily construed, bondholders' conversion privi¬ 
lege or option extends to the date of the maturity 
of the bonds unless in the meantime the corpora¬ 
tion exercises its option to redeem, the exercise of 
such option by the corporation and the deposit of 
funds for redemption, in accordance with the con¬ 
tract, terminate the conversion privilege or op¬ 
tion.*^® 

The redemption of bonds extinguishes the bond¬ 
holder's right of conversion incidental to such 
bonds,'^® and, if a bondholder has the option cither 
to accept the amount tendered by the corporation 
for the redemption of the bonds or to insist on their 
conversion he is estopped to insist on the right to 
convert where he accepts the amount tendered and 
surrenders the bonds.*^^ 

The legislature may authorize an exchange of 
old bonds for new bonds, pursuant to an agreement 
between the corporation and the majority bondhold¬ 
ers without requiring the consent of the minority 
bondholders, provided the provision made for the 
projection of bondholders applies equally to the ma¬ 
jority and minority bondholders.'^® 

Where the purpose of a refunding mortgage is 


67. DC—rsarland Coal & Mlningr 
Co. V. Helverinfr, supra. 

68 . U.S.—Union Pac. R. Co. v Stew¬ 
art, Kan.. 95 U.S. 279, 24 L.Ed. 431. 

14a C.J. p 645 note 6. 

69. Maas.—Wakefield Water Co v. 
Now Kngland Trust Co., 56 N.E 
708, 175 Mass. 478. 

70. U.S.—Union Pac. R. Co. v. Stew¬ 
art. Kan.. 96 U.S. 279, 24 L.Ed. 
431. 

71. U S.—Union Trust Co. of New 
York V. Illinois Midland R. Co., 
Ill., 6 S.Ct. 809, 117 U.S. 134, 29 
UEd. 963. 

78. U.S.—Central Trust Co. v. Mari¬ 
etta & N. a. R. Co.. C.C.Ga.. 73 F. 
589. 

73. U.S.—P. W. Brooks & Co. v. 

North Carolina Public Service Co.. 
D.C.N.C., 32 F.2d 800, affirmed. C. 
C.A., 37 F.2d 220. certiorari denied 

10 C.J.S.—40 


50 set. 347, 281 U.S. 741. 74 L Ed. 
1164. 

74. N.Y.—Morse v. Chlcaifo, etc., R. 

Co., 82 N.Y.S. 698, 84 App.Div. 406. 
14a C J. p 645 note 12. 

76. Date fixed for redemption not 

oontrolllnir 

In stating and applying the above 
rule, the court held, that, under the 
contract involved, the conversion 
privilege was terminated when the 
corporation had complied with the 
contract requirements as to notice 
by advertisement and as to deposit 
of funds for redemption and that 
the conversion privilege did not ex¬ 
tend to the date for actual redemp¬ 
tion fixed by the corporation.—P. W. 
Brooks & Co. v. North Carolina Pub¬ 
lic Service Co., C.C.A.N.C., 37 F.2d 
220, affirming. D.C., 82 F.2d 800. and 
certiorari denied 60 S.Ct. 847, 281 U. 
S. 741. 74 L.Ed. 1154. 

76. U.S.—P. W. Brooks & Co. v. 
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North Carolina Public Service Co., 
C.C.A.N.C., 37 F.2d 220, affirming, 
DC., 32 F.2d 800. and certiorari 
denied SD S.Ct. 347, 281 U.S. 741, 74 
L.Ed. 1154. 

77. Attempt to reserve rights 

The rule stated in the text was 
laid down and applied notwithstand¬ 
ing the bondholder, in surrendering 
the bonds, gave notice that the sur¬ 
render for redemption was made 
without prejudice to his demand for 
conversion and without waiving his 
rights by reason of the corporation's 
refusal to permit conversion.—P. W. 
Brooks & Co. v. North Carolina Pub¬ 
lic Service Co., C.C.A.N.C., 37 F.:»d 
220, affirming. D.C., 32 F.2d 800, and 
certiorari denied 60 S.Ct. 347, 281 U. 
S. 741, 74 D.Ed. 1164. 

78. U.S.—Canada Southern R. Co. v.. 
Gebhard. N.Y., 3 S Ct. 363. 109 U. 
S. 527, 27 L.Ed. 1020, reversing 1 
P. 887. 
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not to reduce the indebtedness of the corporation 
but is to substitute a single indebtedness for all 
different classes of indebtedness of the corporation, 
the corporation is entitled to refunding bonds in ex¬ 
change for underlying bonds purchased and canceled 
by itCanceled bonds cannot be exchanged for 
refunding bonds, however, where, from the terms of 
the mortgage securing the refunding bonds, it is 
apparent that it is not the intention of the parties.*® 
Where a corporation purchases land subject to a 
mortgage securing bonds and providing for a sink¬ 
ing fund to retire them, and makes a new bond is¬ 
sue reserving a portion thereof to be exchanged for 
the bonds of the grantor, such bonds may be ex¬ 
changed for bonds of the new issue whether pro¬ 
cured by means of the sinking fund, by the use of 
surplus earnings, or otherwise.*^ Whether or not 
an exchange effects a payment of the old bonds is 
considered generally infra § 1168. 

Questions as to exchange or substitution in case 
of bonds of railroad corporations are considered 
specifically in the C.J.S. title Railroads § 253, also 51 
C.J. p 801 note 30-p 802 note 40. 

Actions. The wrongful refusal of the corpora¬ 
tion to make conversion in accordance with the ap¬ 
plicable contract, on due demand, constitutes a 
breach of contract for which the bondholder may 
maintain an action for damages, without resorting 
to the trustee, under the mortgage securing the 
bonds, as intermediary. A cause of action based 
on a refusal to convert is extinguished by the bond¬ 
holder's delivery of lionds to the corporation and ac¬ 
ceptance of moneys deposited for their conversion, 
notwithstanding his protest and attempt to reserve 
rights based on such refusal.** 


§ 1167. Exchange for Stock 

a. General considerations 

b. Nature and effect of agreement in 

general 

c. Time limit 

d. Rights as to interest and dividends 

e. Amount of stock 

f. Effect of consolidation 

a. General Oonsiderations 

The power of a corporation to tsaue bonda convertible 
into etocke depends in general on charter or statutory au¬ 
thorization. 

The common-law right of a corporation to incur 
indebtedness does not include the right to issue 
bonds convertible into stock,** and the issuance of 
such bonds may constitute a violation of the right 
of the individual stockholder to participate in any 
issue of new stock to an extent measured by the 
comparative amount of his personal holdings of 
stock and upon the same terms on which other 
parties shall participate.** Bonds convertible into 
stock at the option of the bondholder may be issued 
by a corporation, however, where the authority to 
do so is given by charter or statute, notwithstand¬ 
ing the bondholder’s exercise of the option will re¬ 
sult in an increase of the stock of the corporation 
without the assent of the stockholders,** and not¬ 
withstanding the exercise of the option may result 
in an increase of the capital stock beyond the 
amount fixed by the charter,** but an issue below 
par of the bonds convertible into stock at their par 
value will not be permitted where such issue 
amounts to an evasion of constitutional or statu- 


79. N.T.—Charleston Ilium. Co. v. 
Knickerbocker Trust Co., 122 N.T, 
S. 994, 138 App.Div. 107, affirmed 
96 N.B. 1112, 203 N.T. 629—Twin 
State Gas, etc., Co. v. Knicker¬ 
bocker Trust Co., 120 N.T.S. 764, 
135 App.Div. 467. 

80. N.T.—Havana Electric R. Co. v. 
Central Trust Co.. 107 N.T.S. 680, 
122 App.Div. 829. 

81. N.T.—Beech Creek Coal, etc., 
Co. v. Knickerbocker Trust Co., Ill 
N.T.S. 1080, 127 App.Div. 540. 

88. U.S.—P. W. Brooks & Co. v. 
North Carolina Public Service Co., 
D.C.N.C.. 32 F.2d 800, affirmed, C. 
C.A., 37 F.2d 220, certiorari denied 
60 S.Ct. 847, 281 U.S. 741, 74 L.Ed. 
1164. 

Mortgage provleloa for tnutee*a 
proaeoutioa of aotlou 

’ The usual requirement of the mort¬ 
gage for the trustee’s prosecution of 
actions does not apply to an action 


by a single bondholder based on the 
corporation’s refusal to convert, be¬ 
cause such right of action does not 
affect the bondholders as a class.— 
P. W. Brooks & Co. v. North Caro¬ 
lina Public Service Co., D.C.N.C., 32 
P.2d 800, affirmed, C.C.A., 37 F.2d 
220, certiorari denied 50 S.Ct. 347, 
281 U.S. 741, 74 L..Ed. 1164. 

DellTery and aooeptaaos not esonsed 
In reaching the conclusion set forth 
in the text, it was held that the 
bondholder could not avoid the ef¬ 
fect of delivery of bonds and ac¬ 
ceptance of payment on the theory 
that acceptance was necessary in or¬ 
der to reduce damages and to pro¬ 
tect himself because the mortgage 
securing the bonds had been can¬ 
celed, in view of the facts that, un¬ 
der the governing law, the trustee 
had no right to cancel the mortgage 
until the debt secured had been paid 
and, if he did cancel it, the bondhold¬ 
ers could subject the property to the 

770 


payment of his debt, and that, if 
the bondholder was entitled to recov¬ 
er damages for the refusal to con¬ 
vert, he was not required to accept 
the tender of a sum less than the 
amount due when it was tendered as 
a complete discharge.—P. W. Brooks 
& Co. V. North Carolina Public Serv¬ 
ice Co., D.C.N.C., 32 P.2d 800, af¬ 
firmed, C.C.A., 37 F.2d 220, certiorari 
denied 60 S.Ct. 347, 281 U.S. 741, 74 
L.Ed. 1154. 

83, N.J.—Wall V. Utah Copper Co., 
62 A. 538, 70 N.J.Eq. 17. 

84, N.J.—^Wall V. Utah Copper Co., 
supra. 

Rights and remedies of existing 
stockholders in distribution of 
stock in general see supra | 201. 

85, Ill.—Wood V. Whelen, 93 Ill. 
168. 

88. N.T.—^Belmont v. Erie R. Co., 
62 Barb. 637—Ramsey v. Erie R. 
Co., 88 How.Pr. 198. 
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tory provisions forbidding: the sale by the corpora¬ 
tion of its stock below par.*7 

Questions as to bonds of railroad corporations 
convertible into stock are considered in detail in 
the CJ.S. title Railroads § 253, also 51 CJ. p 802 
note 42-p 803 note 59. 

b. Nature and Effect of Agreement in General 

An option to convert bonds into stock is in effect an 
unaccepted offer untii the option is exercised, and the 
agreement conferring such option is separate and dis¬ 
tinct from the other obiigations of the bond. Rights of 
the bondholder depend on the terms of the option agree¬ 
ment, and he does not have the status of a stockholder 
prior to actual conversion. 

An option to convert bonds into stock is an offer 
by the corporation to exchange its stock for the 
bond, and until exercised it is an unaccepted offer, 
and as such has been strictly construed.®® Accord* 
ingly it has been held or recognized that, being in 
the form of an unaccepted offer, the option creates 
no contractual obligation on the corporation to 
maintain itself in a position to permit the bondhold¬ 
er to exercise the option,®® that, if a corporation is 
dissolved before the option is exercised, a bond¬ 
holder cannot claim a stockholder’s right in the 
distribution of the assets of the corporation,®® and 
that, if another corporation acquires all the stock 
of the company issuing the bonds, the latter is no 
longer in the position to make good its offer and 
the offer is ipso facto withdrawn.®^ These hold¬ 
ings should, however, be considered in connection 
with the discussion in the CJ.S. title Railroads § 
253, also 51 CJ. p 802 note 42-p 803 note 59, re¬ 
ferring specifically to convertible bonds of rail¬ 
road corporations. 

An agreement conferring an option to convert 
the bond into stock is separate and distinct from 
the obligation of the bond, and, even though in¬ 
valid, will have no effect whatever on the validity 
of the bond or liability of the obligor to discharge 


the debt.®2 The option, while distinct from a pri¬ 
mary obligation of the corporation to repay the 
amount of its indebtedness under the bond, is gen¬ 
erally by its terms available only to the holder of 
the bond; the holder cannot grant to another his 
option rights and still retain the bond,®® and, if he 
docs make an assignment of his rights under the 
option, the assignee merely steps into the shoes of 
the assignor.®^ 

The rights of a holder of a convertible bond to 
an exchange of the bond for stock of the corpora¬ 
tion are governed by the terms of the option, duly 
construed.®® If the terms of the offer by the cor¬ 
poration to exchange its stock for bond contains no 
specific undertaking by the corporation to issue 
stock on particular terms, the option imposes no 
obligations on the corporation to issue stock upon 
terms which will not diminish the value of the 
right; the offer is merely to issue stock to the bond¬ 
holder upon any conditions which the corporation 
may see fit to impose at the time.®® Where, how¬ 
ever, the offer of the corporation does impose an 
obligation on the corporation when acted upon to 
issue a certain kind of stock, the corporation is then 
obliged to issue the stock which it has agreed to is¬ 
sue, and it is no defense to an action on the corpo¬ 
ration's contract that it has no stock of that par¬ 
ticular kind at that time.®*^ If a corporation has no 
unissued stock, however, a bondholder has no rem¬ 
edy in equity by way of enforcing specific perform¬ 
ance.®® 

A holder of a convertible bond who has not yel 
exercised his option is not a stockholder®® and has 
no vested right or title to any particular stock.^ 
The election of a holder of convertible stock to 
take stock in exchange for his bonds does not make 
him a stockholder in advance of the delivery to him 
of the stock; there must be a delivery and an ac¬ 
ceptance by the bondholder of the slock before he 
is entitled to a stockholder’s rights.® 


87. U.S.—Sturffps v. Stetson, C.C. 

Ohio. 23 RCas.No.13.568, 1 Biss. 

246. 3 Phila. 304. 

N.J.—Carver v. Southern Iron, etc., 
Co., 78 A. 240, 78 N.J.Eq. 81. 
sa U.S.—Blsman v. Milwaukee, etc., 
R. Co., C.C.Wls., 161 F. 472, af¬ 

firmed 170 F. 1020. 95 C.C.A. 671, 
certiorari denied 29 S.Ct. 700, 214 
U.S. 520, 53 L.Ed. 1065. 

89. U.S.-—Welles v. Chicago & N. W. 

R. Co., C.C.N.Y.. 163 F. 330, af¬ 

firmed 176 F. 562, 99 C.C.A. 184. 
90t^ Mass.—Parkinson v. West End 
S*t. R. Co., 53 N.E. 891, 178 Mass. 
446. 

9X. U.S.—liisman v. Milwaukee, etc., 
R. Co., C.C.WiB., 161 F. 472, af¬ 


firmed 170 F. 1020, 95 C.C.A. 671, 
certiorari denied 29 S.Ct. 700, 214 
U.S. 520. 53 L.Ed. 1065. 

92. U.S.—Llsman v. Milwaukee, etc., 
R. Co., supra. ^ 

III.—Wood v. Whelen, 93 Ill. 163. 

93. Ohio.—Denney v. Cleveland, etc., 
R. Co., 28 Ohio St. 108. 

14a C.J. p 646 note 35. 

9^ U.S.—Uisman y. Milwaukee, etc , 
R. Co., CC.Wis.. 161 F. 472, af¬ 
firmed 170 F. 1020, 95 C.C.A. 671. 
certiorari denied 29 S.Ct. 700, 214 
U.S. 520, 53 L..Ed. 1066. 

95w Pa.—Bratten v. Catawissa R. 
Co., 60 A. 319, 211 Pa. 21. 

96. Mass.—^Parkinson v. West End 
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St. R. Co., 53 N.E. 891, 178 Mass. 
446. 

97. Pa.—Bratten v. Catawissa R. 
Co., 60 A. 319, 211 Pa. 21. 

98. Mass.—Chaffee v. Middlesex R. 
Co., 16 N.E. 34, 146 Mass. 224. 

99. Mass.—Parkinson v. West End 
St. R. Co., 53 N.E. 891, 173 Mass. 
446—Pratt v. American Bell Tel. 
Co., 5 N.E. 307, 141 Mass. 225. 55 
Am.R. 466. 

Right of bondholder to vote at meet¬ 
ing of stockholders see supra 9 
548. 

1. Mass.—Pratt v. American Bell 
Tel. Co., supra. 

8. Mass.—Chaffee v. Middlesex R. 
Co., 16 N.E. 34, 146 Mass. 224. 
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e. Tim« limit 

The option to convert bonds Into stock must be ex¬ 
ercised within the time fixed or contemplated by the 
governing agreement. 

If a limitation of time is placed upon the right to 
exercise the option, the holder must demand stock 
before the expiration of that time.3 Where the op¬ 
tion is unlimited as to time, the right to exchange 
bonds for stock extends in general to the maturity 
of the bonds, but a right to exchange which extends 
to maturity will terminate on the day of maturity, 
provided the corporation is then ready and willing 
to pay the bond.^ Under some circumstances, if 
no time is fixed for the exercise of the option, it 
has been held that the option is available only for 
a reasonable time.® 

A provision in a bond that it may be exchanged 
for stock at any time within a fixed period after 
the date fixed for payment of dividends limits the 
right to exercise the option to the period fixed, and 
the consolidation of the corporation with another 
corporation is not the equivalent of a declaration of 
dividends within the clause limiting the option to a 
period determined by such declaration.® 

The option to exchange stock for bonds, if limit¬ 
ed to expire at the time of maturity of the bonds, 
is not extended beyond that time by an agreemen 
extending the time of payment.*^ 

Time for conversion of bonds of railroad corpo¬ 
ration is treated specifically in the C.J.S. title Rail¬ 
roads § 253, also 51 C.J. p 802 note 47, p 803 note 

48. 

d. Bights as to Interest and Dividends 

The right to receive interest on the bond eeaseSf 
end the right to receive dividends on stock arises, when 
the exchange of the bond has duly been completed. 

A bondholder’s right to interest on his bond ter¬ 
minates,® and his right to dividends on stock for 
which he exchanges his bonds commences,® as of 
the date when the surrender of bonds and the re¬ 
ceipt of stock occur, so that, if the bonds are sur- 

8 . U.S.—Lisman v. Milwaukee, etc., 

R Co., C.C.W 1 S.. 161 P. 472, af¬ 
firmed 170 F. 1020. 95 C.C.A. 671, 
certiorari denied 29 S.Ct. 700, 214 
U.S. 520, 53 l.Kd. 1065. 

4u U.S.—Loomis v. Chicagro, M. & 

St. P. R. Co., N.T., 102 F. 233, 42 
C.C.A. 390, afflrmins, C C.. 97 P. 

755. 

Mass.—Chaffee v. Middlesex R. Co., 

16 N.E. 34. 146 Mass. 224. 

14a C.J. P 647 note 55. 

N.r.—Gatlin v. 

941, 120 N.Y. 441. 

6. U.S.—Welles v. Chicago & N. W. 


rendered and stock received prior to the declara¬ 
tion of a dividend, the former bondholder is enti¬ 
tled to be included with other stockholders in the 
distribution of dividends and where a bondhold¬ 
er has been paid interest on his bonds up to the 
time of a stock dividend and he thereafter elects 
to convert his bonds into stock, he is not entitled 
at the time of the conversion to any additional al¬ 
lowance in stock or otherwise based on such divi- 
dcnd.^i 

Before the exercise of the option, the bondhold¬ 
er has no right as stockholder to question the dec¬ 
laration of dividends.12 

6. Amonnt of Stock 

Relation In face or par value between bonds and 
stock when option to exchange is given has been taken 
as determinative of the amount of stock to which the 
bondholder is entitled on an exchange. 

The amount of stock to which a bondholder is en¬ 
titled in exchange for his bonds has been deter¬ 
mined by the relation in face or par value existing 
between the two at the time the offer is made, and 
will not be affected by a later reduction in the par 
value of the shares. So, if a holder of a bond is 
entitled to stock, the par value of which is one hun¬ 
dred dollars at the time the bonds arc issued, he will 
be entitled to one hundred shares of stock when the 
par value is later reduced from one hundred dol¬ 
lars to one dollar a share.^® 

f. Effect of Consolidation 

The effect of consolidation on the rights of holders 
of bonds convertible into stock may depend on the 
terms of the consolidation plan or of the option. 

According to some cases, the rights of the bond¬ 
holder as to exchange or conversion in any particu¬ 
lar case where consolidation takes place depend on 
the terms of the consolidation,and, if, by its 
terms, a consolidation ends the existence of the old 
corporations and makes no arrangement for fur¬ 
nishing stock in the new corporation, the bondhold¬ 
er’s option is thereby terminated.^® While it has 

12. R T.—Gay v. Rurgess Mills, 74 
A. 714, 30 R.I. 231 

14a C.J. p 646 note 46. 

13. R I.—Gay v. Burgess Mills, su¬ 
pra. 

14. U.S.—Rosenkrans v. Lafayette. 
II. & M. R. Co.. C.C.Ind., 18 F. 613. 

Mass.—Parkinson v. West End, St. 
R. Co.. 53 N.E. 891, 173 Mas.s. 446 
—India Mut. Ins. Co. v. Wonn'ster, 
etc., R. Co., 25 N.E. 975- Day v. 
Worcester, etc., R. Co., 23 N.E. 824, 
151 Mass. 302. 

lb. Mass.—Parkinson v. West End 
St. R. Co., 63 N.E. 881, 173 Mass. 
446. 


Green, 24 N.£i. 


R. Co., N.T., 175 P. 562, 99 C.C.A. 
184, affirming, C.C., 163 F. 330. 

7. Pa.—Muhlenberg v. Philadelphia, 
etc., R. Co., 47 Pa. 16. 

8. Ohio.—Sutllff V. Cleveland, etc., 
R. Co., 24 Ohio St. 147. 

9. N.Y.—Jones v. Terre Haute, etc.. 
R. Co., 57 N.Y. 196. 

Ill N.Y.—Jones v. Terre Haute, etc., 
R. Co., supra. 

11. Ohio.—Sutliff v. Cleveland, etc., 
R. Co., 24 Ohio St. 147. 

14a C.J. P 647 note 62. 
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been held that, whjere the corporation issuing the 
bonds is consolidated with another, a holder of its 
convertible bonds cannot be deprived of his rights 
to stock in the original corporation and compelled 
lo lake stock in the consolidated corporation until 
he has had an opportunity after notice of the con¬ 
templated change to exercise his option and has de¬ 
clined,under some plans or arrangements, a 
bondholder’s rights after consolidation relate to the 
stock in the new consolidated corporation.^^ These 
holdings should be considered in connection with 
the discussion in the CJ.S. title Railroads § 253, 
also 51 C.J. p 803 notes 49-57, referring specifical¬ 
ly to the effect of consolidation on convertible bonds 
of railroad corporations. 

'Hie consolidation of the corporation with an¬ 
other corporation is not the equivalent of a declara¬ 
tion of dividends within a provision limiting an op¬ 
tion to convert to a period determined by such dec¬ 
laration, as shown above in subdivision c. 

§ 1168 . Maturity, Payment, and Cancellation 

a. General considerations 

b. Acceleration 

c. Aledium and method of payment; gov¬ 

ernmental restrictions 

d. Payment or purchase 

e. Presentment, demand, and surrender 

f. Payment before maturity 


a. Ctoneral Oonsiderations 

In general, a corporate bond is due and payable on 
the maturity date specified in the bond, and it is payable 
to the holder or his agent. 

Apart from any question as to acceleration, con¬ 
sidered in the following subdivision, in general a 
bond matures on the day fixed therein for the pay¬ 
ment of the debt,^** whether or not the income of 
the corporation warrants payment at that time 
If the bond nuikcs no provision for payment of the 
principal on a specific day or happening of a par¬ 
ticular event, but states that it is redeemable in 
the option of the corporation at any time after a 
certain date, it can never mature unless the corpo¬ 
ration consents,-0 and, if the only contingencies on 
which repayment depends, jirovided for by the 
bond, arc the failure of the corporation to pay the 
stipulated annual interest or the exercise of the 
corporation’s option to redeem, the bondholder is 
not entitled to repayment before the happening of 
at least one of such contingencies.^! Provisions of 
the bond as to fixing the time when the principal 
shall become due and payable control where there is 
a variance in this regard between such provisions 
and provisions of the mortgage given as security, 
inasmuch as the bond is the principal instrument 
containing the obligation of the corporation and the 
mortgage is only a security for performance.22 

A waiver of default in payment must be effected 


10. U.S —Hosenkransx v. Lafayettf*. 
B. & M a. Co., C.C.Ind., 18 V. 513 

17. Miksb —India Mut. Ins. Co. v. 
WorceBler. etc., R. Co., 25 N.E 
975-—Day v. Worcester, etc., K. Co, 
23 N.E. 824, 161 Mass 302—.lohn 
Hancock Mut. L. Ins. Co v Wor¬ 
cester, etc.. R. Co., 21 N.E 364, 149 
Mass. 214. 

18. U.S.—Sears v. Creater New 
York Development Co., C A Mass.. 
51 K2d 46. affirming, D.C . 19 F.2d 
854, and certiorari denied (Jreater 
New York Development Co v 
Sears, 52 S Ct. 42. 284 U.S. 668. 76 
D.Ed. 565. 

Bight to pay or compel payment 

Where n loan certlttcate recited 
that a certain amount was “due” to 
specified person or his assigns, pro¬ 
vided that the principal was redeem¬ 
able at optKMi of corporation after 
a specified date, and contained no 
other provision as to payment, cor¬ 
poration ceuld not pay before such 
date without consent of holder, and 
holder could not compel payment be¬ 
fore ,Hueh date if all interest pay¬ 
ments were made.—Union Canal Co 
V. AntiUo, 4 Watts & S.. Pa.. 653. 
Bay* of grace 

(1) Prior to the enactment of stat- 
iKory provisions abolishing day* of 


grace, it was held in some jurisdic¬ 
tions that no day.s of grace were al¬ 
lowed as to principal.—Chaffee v 
Middlesex R. Co., 16 N E. 34, 146 
Mass. 224. 

(2) A like view w'as taken as to 
interest coupons, but the contrary 
view was also taken, as shown infra 
§ 1170. 

19. Bond oonstmed 

'JThe rule staled In the text was 
applied in the case of a bond which 
fixed a definite date for payment, 
provided for interest at a certain 
rate from a specified date, and then 
provided “and until the principal of 
this bond shall become due payable 
on the First days of June and De¬ 
cember in such instalments as the 
Hoard of Directors . from 

time lo time sh.all ascertain, deter¬ 
mine. and declare to be payable pro 
rata on the bond.s . . . out of re¬ 

ceipts from properties of the com¬ 
pany.”—Rears v Greater New York 
Development Co, C.C.A.Mass, 51 F. 
2d 46, affirming. D.C., 19 F.2d 654, 
and certiorari dcnlud Greater New 
York Development Co. v. Sears, 52 
SCI. 42, 284 U.S 6G8, 76 L Ed. 565. 

30. Pa.—Union Canal Co. v. Antll- 

lo, 4 Watts & S. 553. 


31. Praotioal oonatnictioa 

The court, in construing bond as 
statod in the text, said that. If there 
were any doubt as to the meaning 
of the contract, it w'as resolved in 
fa\or of the construction given by 
the court by the fact that more than 
seventeen years had elapsed since 
bonds in question were issued, dur¬ 
ing which no subscriber had de¬ 
manded repayment —Schachne v. 
Corporation of Chamber of Com¬ 
merce, 168 NY.S. 791, 102 Misc. 197. 

Pnnd available 

Refusal to vacate, at instance of 
eighty six per cent of corporation’s 
bondholders, summary order direct¬ 
ing distribution to bondholders of 
funds in trustee’s hands, was held 
abuse of discretion, where trustee, 
operating corporation’s hotel prop¬ 
erty. was charged by trust indenture 
with duty of first applying funds to 
expenses of niaimgeinent and opera¬ 
tion, repairs, insurance premiums and 
taxes.—Industrial & Realty Finan¬ 
cial Corporation v. ('ontinontnl Hank 
& Trust Co. of New York, 276 N Y.S. 
49. 242 App.Div. 598 

33. U.S.—Indiana & I. Cent. R. Co. 

v. Sprague, Ind, 103 US. 756. 26 

L.Ed. 554. 
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in strict accordance with an applicable provision of 
the governing contract.^s An agreement by a ma¬ 
jority of the bondholders to extend the time of 
payment does not affect the rights of a bondholder 
who does not consent to the extension, in the ab¬ 
sence of any provision to the contrary in the gov¬ 
erning contract.24 

The rights of bondholders under an agreement as 
to the application of the proceeds of sale of cor¬ 
porate property to the payment or discharge of 
bonds depends the intention of the parties as shown 
by the agreement, and by the surrounding circum¬ 
stances and the conduct of the parties where it be¬ 
comes necessary to consider such circumstances and 

surroundings.25 

A provision of the corporate by-laws for the 
creation of a sinking fund out of which the direc¬ 
tors may redeem bonds at such times as they may 
direct, which is not included in, nor referred to, in 
the bonds, docs not make the sinking fund the sole 
fund for payment of bonds nor relieve the corpo¬ 
ration from its obligation to pay at maturity.^® 

To whom payable or paid. The holder of regis¬ 
tered bonds is deemed to be the owner thereof and 
payment of the principal or interest can be made 
only to him,27 and payment to a transferee of the 


bonds .who is not the regfistered owner does not re¬ 
lieve the corporation from liability to the registered 
owner.*® Whether or not a person other than the 
bondholder is the representative of the latter to 
receive payment may depend on the terms of the 
governing contract.*® Accordingly, whether or not 
payment to a trustee under a trust deed or mort¬ 
gage constitutes payment to the bondholders may 
depend on the terms of the trust deed or mortgage 
and the authority of the trustee to act for the bond¬ 
holders,*® and also on whether or not there has 
been payment within the terms of the mortgage or 
deed;*i and, in general, the deposit of money with 
the trustee for the payment of mortgage bonds, 
which is not received by the holder, is a defense to 
an action on the bond when, and only when, the 
trustee is the agent of bondholders to receive pay¬ 
ment.®* The corporation may set up against the 
bondholder, as a defense pro tanto, payments made 
by it to the trustee where the governing contract 
authorizes payment either to the trustee or the 
bondholder and gives a right of action to each.®® 

b. Acceleration 

In general, the maturity or due date of bonds is 
accelerated because of defaults of the corporation and 
the bonds become payable prior to the date specified in 
the governing contract, when, and only when, such con¬ 
tract contains a provision for such acceieration. 


23^ U.S —Dunham v. Omaha & 0. B. 
St. Ry, Co.. D.C.N.Y.. 25 F.Supp. 
287. 

24. Minn.—Heider v. Hermann Sons 

Hall Ass'n, 243 N.W. 699, 186 

Minn. 494. 

25. Pnzohaae money notea 

In applyinf? rule stated in text, it 
was held that, where purchase mon¬ 
ey notes for property sold by cor¬ 
poration were divided between two 
bondholders and one of them ulti¬ 
mately received the principal of all 
of his bonds, with Interest while 
they were outstanding?, ho was not 
entitled to retain the interest re¬ 
ceived on purchase-money notes re¬ 
ceived by him, in view of his hav¬ 
ing also received interest on his 
bonds and of the absence from the 
agreement of any provision permit¬ 
ting him to retain both, but that 
such bondholder was entitled, under 
the agreement, to retain profit re¬ 
sulting from his having taken pur¬ 
chase money notes at a valuation 
less than face value.—Bellevue Mills 
Co. v. Baltimore Trust Co., D.C.Md., 
214 P. 817, affirmed, C.C.A., 223 F. 
768. 

26. Minn.—Heider v. Hermann Sons 
Hall Ass’n, 243 N.W. 699, 186 Minn. 
494. 

27. N.Y.—Jennie Clarkson Home for 
Children v. Chesapeake, etc., R. 


Co., 87 N.Y.S 348, 92 App.Div. 491, 
affirmed 74 NE. 1118, 182 N.Y. 507. 

2& N.Y.—Jennie Clarkson Home for 
Children v. Chesapeake, etc., R. 
Co.. 74 N.E. 1118, 182 N.Y. 607. 

29. OxlglBal payee not representa. 
tlve 

A corporation could not avoid lia¬ 
bility on bonds issued by it on 
ground that holder was not a holder 
in due course and that corporation 
had defense against bank which was 
original payee because such bank 
had been appointed representative of 
bondholders and as such representa¬ 
tive had received from corporation 
money required for redemption, 
where such bank was designated rep¬ 
resentative only with respect to the 
hypothec, and bondholders' personal 
rights were by terms of contract 
specifically reserved to them.—Pan- 
American Securities Corporation v. 
Fried Krupp Aktiengesellschaft, 6 
N.Y.S.2d 993, 169 Misc. 445, affirmed 
10 N.Y.S.2d 205. 266 App.Div. 966. 

aa Wis.—Connell v. Kaukauna, 159 
N.W. 927, 160 N.W. 1036, 164 Wis. 
471. 

Authority and limitatloiui 

The authority of trustee under cor¬ 
poration's trust deed to act for the 
bondholders In accepting payment of 
bonds is prescribed and limited by 
terms of trust deed, and where 
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I corporate mortgage authorizes trus¬ 
tee to declare bonds due in certain 
contingencies, he has no authority 
to receive payment for bondholders 
merely because he is trustee, in ab¬ 
sence of any showing that such con¬ 
tingencies have taken place.—Con¬ 
nell V. Kaukauna City, 159 N.W. 927, 
160 N.W. 1036, 164 Wis. 471, Ann. 
CaB.1918A 247. 

Trustee as agent for houdholdera 

Where under provision of govern¬ 
ing contract trustee was the agent 
of holders of mortgage bonds to re¬ 
ceive payment, payment to trustee 
is sufficient, and bondholder may not 
successfully object that payment 
was not sufficient because made to 
trustee less than the period before 
maturity date, specified in contract. 
—Morley v. University of Detroit, 
266 N.W. 861, 269 Mich. 216, 96 A.L. 
R. 1217, certiorari denied 55 S.Ct. 
545, 294 U.S. 718, 79 L.Ed. 1261. 

31. Wis—Connell v. Kaukauna. 169 
N.W. 927, 160 N.W. 1036, 164 Wis. 
471. 

32. Mich.—Morley v. University of 
Detroit. 256 N.W. 861, 269 Mich. 
216, 96 A.Ii.R. 1217, certiorari de¬ 
nied 66 S.Ct. 645, 294 U.S. 718, 79 
L.Ed. 1261—Morley v. University 
of Detroit. 248 N.W. 670, 268 Mich. 
126, 90 A.L.R. 464. 

33. U.S.—In re United Cigar Stores 
Co., C.C.A.N.T., 68 F.2d 896. 
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In general, whether or not the maturity or due 
date of bonds is accelerated and they become pay¬ 
able prior to the maturity date specified, because 
of a default in the performance of an obligation im¬ 
posed on the corporation by the governing contract, 
depends on the terms of such contract, duly con¬ 
strued,and, in the absence of any provision for 
acceleration in the governing contract, acceleration 
does not occur, for default in the payment of in- 
terest®5 or in the performance of contract provi¬ 
sions for payments into a sinking fund.^® It has 
been held, however, that, even in the absence of 
provision therefor in express terms, adjudicated in¬ 
solvency of the mortgagor corporation may operate 
to mature the mortgage bonds at the option of hold¬ 
ers, notwithstanding the mortgage provides that the 
principal sum shall not become due before the date 
fixed for its payment except for specified defaults.37 
Unless in conflict with an applicable statute,38 a 
contract provision for acceleration of maturity of 
principal because of default in payment of interest 
is, in general, valid,38 and is controlling and ef¬ 
fective.^® 

Bonds may by apt reference to the mortgage or 


trust deed given to secure the bonds, which con¬ 
tains provisions for acceleration,^ ^ including accel¬ 
eration of the principal of the bonds because of de¬ 
fault in payment of interest,^2 incorporate such pro¬ 
visions into the bond or make them part of the gov¬ 
erning contract so as to control the rights and ob¬ 
ligations of the parties, and this rule applies to 
provisions of the mortgage or trust deed impos¬ 
ing conditions precedent to the declaration of accel¬ 
eration.^* On the other hand, if the provisions of 
the mortgage or trust deed are not incorporated 
into the bonds by apt reference, the bonds may not 
be declared or regarded as due for all purposes.^^ 
Provisions of the bond for acceleration of payment 
of principal on default in payment of interest con¬ 
trol where there is a variance in this regard be¬ 
tween such provisions and provisions of the mort- 
gage.^*^ 

While the acceleration provisions of some con¬ 
tracts permit bondholders to declare the principal 
due because of default in payment of interest,^® 
other provisions for acceleration have been held 
not to confer this right on an individual bondhold- 
er,^7 and, in any event, bondholders may not cf- 


34b Neb.—Munch v. Central West 
Public Service Co.. 269 N.W. 736. 
128 Neb. $45. 

Propriety of deolaratloa of default 

IbM laration of default In payment 
of InteroBt and payments into sink¬ 
ing- fund in the case of a corporation 
which was in the hands of receivers 
was proper In view of the circum¬ 
stances.—Guaranty Trust Co. v. In¬ 
ternational Steam Pump Co.. N.Y., 
231 F. 594. 145 C.C.A. 480. 

35. U.S.—Mannheimer v. Neder- 
landsche Amerkaansche Stoomvoart 
Maatschappij, D.C.N.Y., 6 F.Supp. 
564. 

36. U.S.—Block v. Mansfeld Mining 
& Smelting Co.. D.C.N.Y.. 23 F. 
Supp. 700. 

87. Md.—Union Trust Co. v. Belve¬ 
dere Bldg. Co.. 66 A. 450. 105 Md. 
507. 

88. Statute flalBg term 

A Statutory provision that bonds 
In Question shall not mature at an 
earlier period than a specifled num¬ 
ber of years rendered invalid a pro¬ 
vision of the bond for acceleration 
because of default in payment of 
interest.—Howell v. Western R. Co., 
N.C.. 94 U.S. 463. 24 L.Ed. 264. 

39. 111.—Schatzkis v. Hosenwald & 
Weil. 267 lll.App. 169. 

4i(K IT.S.—Farmers' L». & T. Co. v. 
Northern R. Co.. C.aWis.. 94 F. 
454. 

111.—Schatzkis v. Rosenwald & Weil. 
267 lll.App. 169. 

Minn.—Schlozer v. Heckeroth, 219 N. 
W. 921. 174 Minn. 626. 


Mo.—Brinsmade v. Johnson, 179 S. 

W. 967, 192 Mo.App. 684. 

Wis.—Connell v. Kaukauna City, 159 
N.W. 927, 160 N.W. 1035, 164 Wis 
471, Ann.Cas.lOlSA 247. 

41. Mo.—Brinsmade v. Johnson. 179 
S.W. 967, 192 Mo.App. 684. 

Bsfsrsnos sufllolsnt 
Mo.—Brinsmade v. Johnson, supra. 
Neb.—Munch v. Central West Public 
Service Co.. 259 N.W. 736, 128 Neb. 
645. 

N.Y.—Batrhelder v. Council Grove 
AVater Co., 29 N.E. 801, 131 N.Y. 42. 
Reference as notice to purchaser of 
bond see supra § 1162. 

Refsrsaoe insufficient 
It.I.—American Nat. Bank v. Amer¬ 
ican Wood l^ulp Co., 32 A. 305. 19 
R.I. 149, 61 Am.S.R. 746, 29 L.R A. 
103. 

42. Minn.—Schlozer v, Heckeroth, 
219 N.W. 921, 174 Minn. 526. 

Mo—Brinsmade v. Johnson, 179 S. 

W. 967, 192 Mo.App. 684. 

Neh.—Munch v. Central West Pub¬ 
lic Service Co., 269 N.W. 736. 128 
Neb. 646. 

N.Y.—Batchelder v. Council Grove 
Water Co., 29 N.E. 801, 131 N.Y. 
42. 

43. Neb.—Munch v. Central West 
Public Service Co., 269 N.W. 736, 
128 Neb. 645. 

44. Bffset oonllnsd to purposes of 
forsolosurs 

Where there is not an apt refer¬ 
ence in bond, and mortgage provision 
is only* provision as to acceleration, 
such provision is, in general, effect- 
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tive only for purpose of foreclosure 
and sale and does not operate to ma¬ 
ture debt for all purposes. 

Mo—Brinsmade v. Johnson, 179 S. 

W. 967, 192 MoApp 684. 

R I.—^American Nat. Bank v. Amer¬ 
ican Wood Paper Co., 32 A 305, 19 
R.I. 149, 61 Am.S.R. 746. 29 UR A. 
103. 

45. TT.S —Indiana & I. C. R Co. v. 
Sprague. Ind.. 103 U.S. 756, 26 L. 
Ed. 554. 

46. Obligation of guarantors 

The particular provision involved 
authorized bondholders to accelerate 
date of payment of principal because 
of default In payment of Interest, by 
due declaration that principal is 
due, and thus to accelerate the obli¬ 
gation of guarantors—Schlozer v. 
Heckeroth, 219 N.W, 921, 174 Minn. 
525. 

47. N.Y.—Batchelder v. Council 
Grove Water Co., 29 N.E. SOI, 131 
N.Y. 42. 

R.I.—American Nat. Bank v. Ameri¬ 
can Wood Paper Co., 32 A. 305, 19 
R.I. 149, 61 Am.S.U. 746, 29 UH.A. 
103. 

Want of aoosleration provision in 
bond 

In absence of any provision in bond 
for acceleration. pro\ision of trust 
agreement limiting to trustee the 
right to declare the jinncipa] due 
because of default in payment of in¬ 
terest controls, so as to deny such 
right to a bondholder—Watson v. 
Chicago, etc., R. Co., 153 N.Y.S. 293, 
90 Misc. 388. 
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feet acceleration without due compliance with con¬ 
ditions precedent imposed by the contract.^® A 
provision in a mortgage that the whole of the prin¬ 
cipal of all outstanding bonds shall become due on 
default in the payment of interest is not to be con¬ 
strued as requiring the option to be exercised by 
all of the bondholders.^® 

Where, under the mortgage, the principal of, and 
interest on, the bonds may be declared due if at 
any time the corporation should not on execution 
being sued out “forthwith” discharge or pay it, 
the view has been taken that minority stockholders 
of the corporation may not successfully complain 
that, acting under such provision, the trustees de¬ 
clared a default immediately.®® 

Some acceleration provisions make a default in 
payment of interest dependent on a precedent de¬ 
mand for interest, but do not require that a de¬ 
mand should be made on the day the interest be¬ 
comes payable.®! 

Declaration of a default cannot be made so as 
to accelerate principal merely because the money 
used in paying interest was furnished by the trus¬ 
tee rather than by the corporate obligor.®® A waiv¬ 
er of the payment of interest coupons when due 
may amount to a waiver of the right to insist on an 


acceleration clause.®® An agreement, to which 
bondholders are parties, for a reduction of inter¬ 
est does not, however, affect the right to declare 
principal due for default in payment of interest.®^ 

c. Medium and Method of Payment; (Govern¬ 
mental Bestrictions 

The terms of the governing contract and lawe, duly 
construed, determine the proper medium of payment. 

The question as to what medium may or must 
be used for the payment of bonds depends on the 
terms of the governing contract and of governing 
laws, duly construed.®® The Joint Resolution of 
Congress of June 5, 1933, 4^ U.S.St. at L. pp 112, 
113, c 48, 31 U.S.C.A. §§ 462, 463, prohibiting and 
nullifying contract provisions for the payment of 
obligations in gold and prescribing what shall con¬ 
stitute legal tender applies to corporate bonds, and, 
under such Resolution, payment of an amount in 
dollars equal to the face value of a bond, contain¬ 
ing a provision for payment in gold coin, in money 
constituting legal tender at the time of payment, is 
sufficient to discharge the obligation of a bond is¬ 
sued before the adoption of such Joint Resolution ;®*' 
and this rule applies to bonds issued in the United 
States by a corporation incorporated here, which 
contain a provision for payment here ki gold coin 


48. Bequest to trustee 

Mortgrage provision precludins: 
bondholder from aocslsrating matur¬ 
ity date for nonpayment of inter¬ 
est unless trustees refused to take 
action on request of twenty five per 
cent of bondholders is rea.sonable and 
valid, and binding on bondholder, 
where duly referred to In bond.— 
Munch v. Central West Public Serv¬ 
ice Co.. 259 N.W. 736, 128 Neb. 646. 

49. N.Y.—Atlantic Trust Co. v. 
Crystal Water Co.. 76 N.Y.S. 647, 
72 App.Div. 539. 

50. U.S.—Dlckerman v. Northern 
Trust Co., III., 20 S Ct. 311, 176 U. 
S. 181, 44 L..Bd. 423. 

14a C.J. p 697 note 61. 

51. U.S.—Wood v. Consolidated 
Electric Light Co.. CCN.Y., 36 V. 
538, appeal dismissed 13 S.Ct. 1045, 
149 U.S. 770, 37 L Ed. 967. 

Dsmaad starting running, of period 
of default 

Under provision of bond that. In 
case default is made and continues 
for a specified period, in payment of 
any installment of interest when 
payable and demanded, the principal 
will become due immediately at op¬ 
tion of holder, a demand for an in¬ 
stallment of interest made about six 
months after such installment was 
due was sufficient to start the run¬ 
ning of period of default; it was 


also held that the facts relied on by 
corporation did not show that bond¬ 
holder attempted or intended to mis¬ 
lead corporation into belief that the 
bondholder would not avail himself 
of the option to treat the principal 
as due.—Wood v. Con.solidated Elec¬ 
tric Light Co., supra. 

52. Wis.—Connell v. Kaukauna City, 
159 N.W. 927. 160 N.W. 1035, 164 
Whs. 471, Ann.Cas.l918A 247. 

53. N.y.—Arnot v. Union Salt Co.. 
79 N.E. 719, 186 N.Y. 501. 

54. Pa.—Commonwealth Trust Co. 
V. Hummelstown Consolidated Wa¬ 
ter Co. No. 1, 29 Pa.Dl8t. 642. 

56. Porslgu currsueiss 

(1) A provision in bond Issued In 
United States by corporation incor¬ 
porated here for payment here in 
gold coin of United States, or in the 
alternative and at option of holder, 
for payment in specified foreign 
countries in the currencies of such 
countries created a monetary obli¬ 
gation, and contemplated that, on 
due election by holder of bond, for¬ 
eign currencies should be paid as 
money and not as a commodity.— 
Guaranty Trust Co. of New York v. 
Kenwood, Mo.. 59 S.Ct. 847. 807 U.S. 
247. 83 L.Ed. 1266. affirming, C.C.A.. 
98 F.2d 160, certiorari granted 69 S. 

Ct. 146, 306 U.S. 688. 83 L.Bd. - 

and affirming Chemical Bank & Trust 
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Co. V. Kenwood. 98 F.2d 179, certio¬ 
rari granted 59 S.Ct. 364, 305 U.S. 
594, 83 LEd. - 

(2) The term *'francs," as used in 
a bond issued in France by a cor¬ 
poration incorporated in UnItfMl 
States, has been construed to mean 
French francs—Levy v. Cleveland, 
etc., R. Co.. 206 N.Y.S. 261, 210 App. 
Dlv. 422, reversing 202 N.Y.S. 396. 
121 Misc. 681. 

**Oold oola of United States’* 

A provision in corporate bonds for 
payment in gold coin of United 
States of standard of weight and 
fineness as of certain date is not 
contract for payment of gold coin 
as a commodity, or in bullion, but is 
contract for payment of money; 
it was intended, by such clause, to 
furnish a definite standard or meas¬ 
ure of value in order to protect 
against a depreciation of currency 
and against discharge of obligation 
by payment of lesser value than that 
prescribed.—Norman v. Baltimore & 
O. R. Co., Mo., 56 S.Ct. 407, 294 U.S. 
240, 79 L.Ed. 886, 95 A.L.R. 1362, af¬ 
firming, D.C.. In re Missouri Pac. R. 
Co., 7 F.Supp. 1, certiorari granted 
U. S. V. Bankers Trust Co.. 65 S.Ct. 
145, 293 U.S. 648. 79 L.Ed. $52. 

56. U.S.—^Norman v. Baltimore & 
O. R. Co., supra. 

Applicability of Resolution to cou¬ 
pons see infra 8 1170. 
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of the United States, or in the alternative and at 
the option of the holders, for payment in certain 
specified foreign countries in the currencies of 
such countries without specific mention of gold, 
where such option was not exercised prior to the 
enactment of the Resolution.®^ 

In accordance with general rules stated in the 
C.J.S. titles Conflict of Laws § 11 c, Contracts § 12 
d, and Payment § 14, also 48 C.J. p 596 notes 69-72, 
in general the law of the country of performance, 
rather than that of the country of incorporation of 
the corporation, governs as to the medium or meth¬ 
od of payment of corporate bonds,®* and the 
bondholder may fix the place of payment ift a 
country other than that of incorporation, so as to 
render applicable the foregoing rule, by due demand 
in such other country, where the governing con¬ 
tract provides for payment in either of such coun¬ 
tries at the option of the bondholder.®^ A law of 
the United States regulating the medium of pay¬ 


ment under contracts applies to bonds issued in the 
United States by a corporation incorporated here, 
secured by a mortgage covering property located 
here, which provide for payment here, in gold coin 
of the United States, or, in the alternative, for pay¬ 
ment in specified foreign countries in currencies of 
such countries,®^ and also to the bonds of a corpo¬ 
ration incorporated in a foreign country issued and 
made payable in dollars in the United States.®^ 

The bondholder cannot successfully object that 
payment of mortgage bonds was not sufficient be¬ 
cause it was not made in the medium specified in 
the governing contract where the trustee was the 
agent of the bondholder to receive payment.®^ 

Questions as to medium of payment in general 
arc considered in the C.J.S. title Payment §§ 13-37, 
also 48 C.J. p 595 note 65-p 630 note 72, as to the 
medium of payment of bonds in general, in the C.J. 
S. title Bonds § 93, and as to the medium of pay¬ 
ment of interest on corporate bonds, infra § 1170. 


57. Oonstructioa of lioad provlBion i 

In rcathinic conclusion stated in | 
text. It was held that bond imposed 
on corporation only one obIig:ation (o 
repay the money bon owed, that 
promises to pay in the different cur¬ 
rencies >\ere not separate or inde¬ 
pendent eontrncts or obligations, and 
thnt payment in any one of single 
currencies selected by ho>lder would 
di^charg:e oblifratioii —Guaranty 

Tru.st ('o of New York v. Ilenwood, 
Mo, 611 S.Ct. 847, ;i07 US 247, 83 U. 
Kd. 126G. nillrmlm;. CCA, SS F.2d 
ICO, certiorari Kranted 59 S.Ct 146, 
305 17 S. 688, 83 UKd. -. and affirm¬ 

ing Chemleal Bank & Trust Co. v. 
llenwood, 98 K.2d 179, certiorari 
Ki anted 59 S Ct. 364, 305 U.S. 594. 83 
L.Kd. - 

68. Bastrictivo laws of country of 
Inoorporatlon 

(1) In applylnf? rule stated in text, 
It was held that bonds of a Cierman 
corporation were payable in Dutch 
i^uilders, based on rate of exchange 
on Berlin, (Sermany, where govern¬ 
ing contract gave to bondholders the 
option to have payment made either 
in Germany, or in Holland in Dutch 
guilders at the rate of exchange on 
Berlin, and where'the holder had ex¬ 
ercised his option by due demand for 
payment in Holland, and that laws 
of Germany imposing restrictions as 
to payment of debts to foreign cred¬ 
itors and as to foreign exchange, and 
enacted after the issuance of tin* 
bonds, did not apply in such case — 
Pan-American Securities Corporation 
V. Fried. Krupp Aktiengesellschaft. 6 
N.Y.S.2d 993, 169 Misc. 445. affirmed 
10 N.Y.S.3d 206. 266 App.Div. 955— 
Lann v. United Steel Works Corpo¬ 
ration, 1 N.Y.S.2d 951, 166 Misc. 465. 

(2) Various provisions of govern¬ 


ing contract and of German law, and 
various circumstances surrounding j 
transaction were considered and held 
not to affect foregoing conclusions — 
Pan-American Securities Corporation 
V Fried. Krupp Aktiengesellschaft, 6 
N’.Y'.S.2d 993, 169 Misc. 445. affirmed 
10 N.Y.S2d 20.5. 256 App.Div. 955. 

(3) Such conclusions were not af¬ 
fected by the fact that a bond In the 
German language contained a proM- 
sion for paj'ment to named bank 
“XU Berlin” or its order, regardless 
of wbethor “zu" be translated as 
“of" or ”in,” since it was in either 
ca.se descriptive of situs of bank 
rather than of place of performance, 
nor by the fact that such hank was 
charged with admini.strallve duties 
in connection with payment of bond; 
neither provision made tSermany the 
ex<‘lusi\e place of payment—L.ann 
V. United Steel Works Corporation, 
1 N Y.S 2d 951, 166 Misc. 465 

(4) The court refused to recognize 
a11eg(*d dislinclion between Ameri- 
ran coiict*pt and German concept of 
“paymioit” which would affect con¬ 
clusion stated; a provision of con¬ 
tract that, if any alternative method 
of performance provided therein shall 
thereafter he prohibited by German 
law, such Geiman alternative shall 
be omitted did not require payment 
in (Serinany so as to affect the fore¬ 
going conclusion, and the fact that 
bonds were physically present in 
Germany when they were purchased 
by Dutch banks was immaterial.— 
Pan-American Securities Corporation 
v. Fried. Krupp Aktiengesellschaft, 6 
NYS.2d 993, 169 Misc. 445, affirmed 
10 N.Y.S.2d 206, 266 App Div. 955. 

59. N.Y.—F*an-Ameri<*an Securities 

Corporation v. Fried, Krupp Ak- 
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tlengesellschaft. supra—Lann v. 
United Steel Works Corporation, 1 
N.Y.S.2d 951, 166 Misc. 465. 

60. U.S—Guaranty Trust Co. of 

New York v Henwood, Mo, 59 S. 
Ct 847, 307 U.S. 247. 83 L Ed. 1266, 
affirming, C C.A, 98 F.2d 160, cer¬ 
tiorari granted 69 S Ct. 146, 305 
U S. 588, 83 L Ed -, and affirm¬ 

ing Chemical Bank & Trust Co v. 
Henwood, 98 F 2d 179, certiorari 
granted 59 S Ct. 364, 305 US 594. 
83 L.Kd -. 

61. Oold-clansa prevision 

Applying rule staled in text, ft 
has been held that Joint ItP.'^olution 
of Congress of June 5, 1933, herein¬ 
before described, applied to bond of 
corporation of foreign country, is¬ 
sued and payable in dollars in Unit¬ 
ed States, notwithstanding holder 
was also corporation of foreign coun¬ 
try.—Compunia De Iversiones Inter- 
nacionales v. Industrial Mortgage 
Bank of Finland, 198 N E. 617, 269 
N.Y. 22. 101 A.UR. 1313, affirming 
280 N.Y.S. 774, 244 App Div. 778, and 
certiorari denied 56 S Ct. 443, 297 U. 
S. 705. 80 LKd 993. 

Bsws of country of Incorporation 
In respect of such a bond, laws of 
country of Incorporation of corpo¬ 
ration placing restrictions on pay¬ 
ment of debts to foreign creditors do 
not apply.—Central Hanover Bunk & 
Trust Co. v. Siemens & Halske Ak- 
liengcsellschaFt, D.C.N.Y., 15 FSupp. 
927, affirmed. C C.A., 84 F.2d 993. 

certiorari denied 59 S.Ct. 110, 299 U. 
S. 585. 81 L.Ed. 431. 

62. Mich.—Morlcy v. University of 
Detroit. 256 N W. 861. 269 Mich. 
216, 96 A.L.K 1217, certiorari de¬ 
nied 55 S.Ct. 645. 294 U.S. 718. 78 
L.R.A. 1251. 
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d. Payment or Parchase 

Whether reacquirement by a corporation of bonds 
leeued by it la a payment and cancellation or a purchase 
is largely a question of Intention, but, In the absence of 
evidence as to intention, In general reacquirement con¬ 
stitutes a payment. 

Whether the transaction by which the corporation 
issuing bonds conies again into possession of them 
is a payment and cancellation of the bonds or a pur¬ 
chase, depends largely on the intention of the par¬ 
ties, and a transfer to a corporation of its bonds 
does not usually operate as an extinguishment of 
the debt, where the intention of the corporation that 
it shall not so operate is shown.®^ 

Whether the corporation pays money for the 
bonds or exchanges other bonds for them is not con¬ 
trolling,nor is the fact that the corporation de¬ 
stroys the bonds and issues duplicates, it being per¬ 
missible to show that the corporation did not intend 
thereby to extinguish the debt evidenced by the 
bonds, and in such case the lien of the mortgage is 
not affected by the substitution of the new bond.®® 

The intention to keep the indebtedness alive must 
clearly appear.®^ In the absence of evidence show¬ 
ing a contrary intention, the reacquirement by a 


corporation of bonds issued by it will be regarded 
as a payment®® and bonds exchanged for new bonds 
are generally to be considered as paid and can¬ 
celed,®® unless a contrary intention is shown.*^® 

If bonds are pledged by the corporation issuing 
them and thereafter are returned to the corpora¬ 
tion on payment of the debt for which they were 
pledged, the bonds are discharged and the corpora¬ 
tion takes no title in them as existing bonds.^i Jt 
has been held, however, that mortgage bonds which 
had been pledged by the corporation and have been 
deposited with the trustee, on payment of the debt, 
as additional security under a subsequent refunding 
mortgage, pursuant to a provision of such mortgage, 
are not to be regarded as refunded.^® 

Where the original bondholders, in pursuance of 
an agreement for substitution, place their old bonds 
in the custody of a trustee to hold in trust for the 
owners, an intention not to cancel the old bonds 
affirmatively appears.*^® 

The rcacquisition of bonds pursuant to an agree¬ 
ment that they should be deposited as collateral se¬ 
curity for a loan to the corporation docs not con¬ 
stitute a payment. 7 4 


•3. U.S.—Slupsky V. Westinghouse 
Electric & Mfg. Co., C.C.A.Mo., 78 
F.2d 13—Virginia Securities Cor¬ 
poration V. I’atrick Orchards, C.C 
A.Va., 20 F.2d 78—Farmers' L. & 
T. Co. V. Central Park, N. & E. R. 
R Co., CCN.Y., 181 F. 695, af¬ 
firming 193 P. 963. 113 C.C.A. 591— 
Olaflin V, South Carolina R. Co., 

C. C.SC.. 8 F. 118 

Ky.—Fidelity & Columbia Tru.st Co. 
V. Louisville Ry. Co., 81 S.W.2d 
896. 899, 258 Ky. 817, citing Cor¬ 
pus Juris. 

lutsution at time of trausactloa 

The view has been expr*»ssed that 
test is intention of parties at time 
of transaction, apparently referring 
to time of reacquisltlon by corpora¬ 
tion —Garland Coal & Mining Co. v. 
Helvering, 76 F.2d 663, 64 App D.C. 
144. 

Payment or purchase of coupons see 
infra S 1170. 

Intention of parties to contract for 
salt of stock 

Where parties to contract for sale 
of all of slock of corporation in¬ 
tended bonded indebtedness should 
be discharged by seller before con¬ 
summation of sale, bonds ceased to 
exist when paid, and they could not 
be revived by corporation's subse¬ 
quent execution of notes and mort¬ 
gage.—Pantaze v. Murphy. C.C.A. 
Tex., 54 F.2d 895, certiorari denied 53 
S.Ct. 10, 287 U.S. 699. 77 L.Bd. 622. 
e4. U.S.—American Brake Shoe & 
Foundry Co. v. New York Rys. Co., 

D. C.N.Y.. 277 P. 261. 


D.C.—Garland Coal & Mining Co. v. 
Helvering. 75 F.2d 663, 64 App.D.C. 
144. 

Ky.—Fidelity & Columbia Trust Co. 
V. Louisville Ry. Co., 81 S.W.2d 
896. 899. 258 Ky. 817, Citing Oor- 
pus Juris. 

14a CJ. p 644 note 97. 

Acquisition by mortgaga trustee for 
rosala to corporation 
Mortgage trustee's purchase of 
mortgage bonds, in its individual ca¬ 
pacity under agreement to resell 
bonds to mortgagor and guaranty of 
payment by mortgagor's president 
did not extinguish bonds on theory 
they were repurchased for retire¬ 
ment, in view of provision of mort¬ 
gage giving trustee right, in its in¬ 
dividual capacity, to acquire bonds 
issued under mortgage.—The Fort 
Orange, D.C.N.Y., 6 P.Supp. 833. 

65. U.S.—Barry v. Missouri, K. & 
T. R. Co., C.C.N.Y., 84 F. 829. 

66. U.S.—Barry v. Missouri, K. A 
T. R. Co., supra. 

67. D.C.—Garland Coal & Mining 
Co. V. Helvering, 76 F.2d 663, 64 
App.D.C. 144. 

68. U.S.—Mississippi Valley Trust 
Co. V. Washington Northern R. 
Co., D.aWash.. 212 P. 776—South 
Covington & C. St. R. Co. v. Geat, 
C.C.Ohio, 34 F. 628, appeal dis¬ 
missed 9 S.Ct. 798, 131 U.S. 436, 33 
L.Ed. 223. 

Transfer of bonds by parsat oorpo- 
ration 

The purported sale of bonds to 

m 


corporation which Issued them, by 
another corporation which owned 
most of stock of former, for purpose 
of having bonds retired as a liability 
of corporation which Issued them 
was effective where bonds were de¬ 
stroyed as contemplated, and ac¬ 
cordingly the parent corporation was 
not entitled to have bonds restored 
as valid obligations on ground of 
mistake, where only mistake was 
that of person who controlled both 
corporations by stock ownership and 
otherwise as to his ability to act in 
future in respect of financial mat¬ 
ters.—Callan Court Co. v. Citizens & 
Southern Nat. Bunk, 190 S.E. 831, 184 
Ga. 87. 

69. U.S.—New York Security & 
Trust Co. v. Louisville E. A St. 
L. R. Co., C.C.Ind., 102 F. 382— 
Chattanooga R. A C. R. (’'o. v. 
Evans, Tenn., 66 P. 809, 14 C.C.A. 
116. 

70L S.C—Gibbes v. Greenville, etc., 
R. Co.. 13 S.C. 228. 

71. III.—Galena, etc., R. Co. v. Stahl, 
103 111. 67. 

78. N.Y.—Cincinnati Gas A Electric 
Co. V. New York Trust Co., 213 N. 
Y.S. 8l4, 215 App.Dlv. 122. 

73. HI.—^Belleville Sav. Bank v. 
Mercantile Trust Co., 194 111.App. 
175. 

7A U.S.—Slupsky v. Westlnghouse 
Electric A Mfg. Co., C.C.A.M 0 ., 78 
F.2d: 18* 
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The view has been expressed that, where the cor¬ 
poration directly or indirectly furnishes its own 
funds to take up matured bonds secured by mort¬ 
gage, the bonds are to be regarded as paid, even 
though the corporation had a contrary intention, 
but payment is not necessarily effected where an of¬ 
ficer of a corporation uses money borrowed by him 
to take up such bonds with the intention that the 
transaction should constitute a purchase.^^ 

Questions as to the power of the corporation to 
reacquire, keep alive, and reissue, its bonds are 
considered supra § 1165. 

e. Presentment, Demand, and Surrender 

Presentment or demand le not utually neceaaary In 
order to charge the corporation with liability on the 
bond in the abepnee of a contract requirement. In general 
the corporation la entitled to the aurrender of the bond, 
or an explanation of a failure to surrender, before mak¬ 
ing payment. 

Presentment of a negotiable bond for payment is 
not necessary in order to charge the corporation, 
in view of the provision of the Negotiable Instru¬ 
ments Law that presentment is not necessary to 
charge the person primarily liable."^® 

Unless there arc provisions in the bond to the 
contrary, a demand by the bondholder is not neces¬ 
sary as a condition precedent to his right to recover 
on the bond.77 This rule applies both to an action 
to recover the principal^* and also to an action to 
recover interest due on the bond, as shown infra § 
1170. Action on a negotiable bond is a sufficient 
demand."^® 

Whenever demand by the bondholder on the cor¬ 
poration or its agent is not necessary, if the cus¬ 
todian with whom funds are deposited to pay bonds 
subsequently becomes insolvent and the custodian 


is not the agent of the bondholder, the failure to 
present the bond while the custodian was solvent 
is no defense, but this fact may preclude the recov¬ 
ery of costs and interest.®® On the other hand, the 
holder of mortgage bonds must bear the loss re¬ 
sulting from his failure to present the bonds to the 
mortgage trustee at maturity and before the trus¬ 
tee became insolvent, where the corporation had de¬ 
posited with the trustee the money for payment, in 
accordance with the governing contract, and the 
trustee was, under such contract, the agent of the 
bondholder to receive payment.®^ 

The mere deposit of moneys in a bank by the 
corporation for the redemption of bonds, without 
surrender of the bonds by the bondholder does not 
discharge the obligation of the corporation to pay 
where, by the terms of the contract, its obligation 
is discharged only by payment to the bondholder on 
presentment of the bonds.®^ The registered owner 
of a bond may not require payment without either 
surrendering the bond or explaining his failure to 
surrender.®® 

If bonds are payable at the office of a corpora¬ 
tion in a particular place, but at the time of their 
maturity the company has no office at that place, the 
bondholder may demand payment elsewhere.®* 

f« Payment before Maturity 

A bondholder it entitled to the continuance of hit 
invettment until the date tpecified for maturity, in the 
abtence of a contravening provition of the governing 
contract. The corporation may exercite a right, and 
mutt comply with an obligation, to redeem ita bondt be¬ 
fore maturity, in accordance with a provition of the 
governing contract giving tuch right or impoting tuch 
obligation. 

Unless the governing contract otherwise provides, 
a bondholder is entitled to the continuance of his 


latentioB of person Inderslaf note of 
oorporstlOB 

Whore dlrectora of corporation, on 
indoralnff note for amount sufficient 
to take up certain bonds then due. 
Intended that bonds should not be 
paid, but that they should be trans¬ 
ferred as collateral, and they were 
transferred for such purpose, in ac¬ 
cordance with agreement, and de¬ 
posited with bank as security for 
note indorsed, payment of bonds did 
not result, and obligation thereof 
was not extinguished.—Virginia Se¬ 
curities Corporation v. Patrick Or¬ 
chards. C.C.A.Va., 20 P.2d 78. 

75. U.S.—Anderson v. Pennsylvania 
Hotel Co.. C.C.A.F1a., 56 F.2d 980. 
Bonds BBsd mm ssourity for Iobb 
The rule stated in the text was 
applied where offfeer of corporation 
took up bonds by paying money bor¬ 


rowed by him on security of bonds 
and it was intention of borrower and 
lender that transaction should con¬ 
stitute a purchase and not a pay¬ 
ment.—Anderson v. Pennsylvania 
Hotel Co., supra. 

TU. Mass.—Stevens v. Berkshire St. 

Ry. Co., 142 N.E. 59. 247 Mass. 399 
Mich.—Morley v. University of De¬ 
troit, 248 N.W. 670, 263 Mich. 126. 
90 A.L.R. 464. 

77. N.J.—Security Trust, etc., Co. v. 
New Jersey Paper Board, etc., Mfg. 
Co., 42 A. 746, 67 N.J.Kq. 603. 

Pa.—Williamsport Gas Co. v. Pinker¬ 
ton, 95 Pa. 62. 

78. N.J.—Security Trust, etc., Co. v. 
New Jersey Paper Board, etc., 
Mfg. Co., 42 A. 746, 67 N.J.Kq. 603. 

Pa.—^Wllllamspart Gas Co. v. I'lnker- 
ton, 96 Pa. 62. 
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78. Mass.—Stevens v. Berkshire St. 
Ry. Co, 142 N.E. 69, 247 Mass. 399. 

80. N.J.—Adams v. Hackensack 
Impr. Commn., 44 N.J.Law 638, 43 
Am R. 406. 

81. Mich.—Morley v. University of 
Detroit. 256 N W. 861. 269 Mich 
216. 96 ALR. 1217, certiorari de¬ 
nied 55 S.Ct. 645, 294 U.S. 718, 79 
LEd 1251. 

82. N.Y.—Pan-American Securities 

Corporation v. Fried. Krupp Ak- 
ticngesellsc’haft, 6 N Y S 2d 993. 
169 Misc. 445, affirmed 10 N.T.S.l'd 
205. 256 App.Div. 955. 

83. Pa.—Novoprutsky v. Morris 
Plan Co. of I*hiladelphia. 179 A 
218, 319 Pfi. 97. 98 A.L R. 14S6. 

84. N.C.—Alexander v. Atlantic, etc., 
R. Co.. 67 N.C. 198, 
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investment.®® This is a vested right,®® and neither 
the corporation*'^ nor the legislature can compel 
him to accept payment before maturity.*® 

A provision of the governing contract that the 
corporation may redeem affects a bondholder’s right 
to continuance of his investment, but the corpora¬ 
tion cannot redeem before maturity without pay¬ 
ing the premium, if any, agreed on, even though the 
contract also provides that on “any sale of the prop¬ 
erty” the bonds shall become due.®® A provision of 
the governing contract giving the corporation the 
privilege of redeeming before maturity on payment 
of a premium does not of itself prevent the corpo- 
ration from buying its bonds in the open market 
for redemption before maturity.®® 

The bondholder's right to the continuance oi his 
investment is not necessarily affected by provisions 
for a sinking fund, even though the fund is suffi¬ 
cient to pay the bonds before maturity. This is es¬ 
pecially so where the provision for the sinking fund 
expressly states that the fund is for the ultimate re¬ 
demption of the bomls; nor will the bondholder’s 
right necessarily be affected by a sinking fund stip¬ 
ulation which provides for payments into the fund 
during a fixed period of years, the right of the cor¬ 
poration to pay off the bonds being postponed in 
such case to the termination of such period.®^ A 
sinking fund may, however, affect a bondholder’s 
right to his investment, but only to the extent pro¬ 
vided for in the sinking fund agreement. Accord¬ 
ingly, where the sinking fund arrangement pro¬ 
vides for the redemption of a certain number of 
bonds each year by lot, only the bonds drawn arc 
subject to redemption, and holders of other bonds 
are not required to present their bonds for redemp¬ 


tion simply because the money in the sinking fund 
is sufficient for redemption.®* Questions as to re¬ 
demption of bonds out of sinking funds are con¬ 
sidered in certain aspects infra § 1169. 

A contract by w^hich a corporation obligates itself 
to redeem and cancel a certain amount of its out¬ 
standing bonds annually is valid and binding,®* and 
a bondholder has a right of action based on the 
corporation’s breach of its contract obligation to 
draw by lot and pay a specified amount of bonds 
annually.®^ 

A call for redemption is not in general an inde¬ 
pendent promise to pay and does not create a nev\' 
obligation, but merely serves to accelerate the date 
of payment,®® and, therefore, does not render the 
method of redemption subject to restrictive laws as 
to the method or medium of payment of the coun¬ 
try in which the corporation was incorporated 
where the governing contract provides for a dif¬ 
ferent method of redemption or payment.®® 

§ 1169. Sinking Funds 

a. General considerations 

b. Payments into fund 

c. Investment of fund 

d. Redemption and payment of bonds and 

interest 

e. Enforcement of rights as to fund 
a. General Considsrations 

A sinking fund Is a fund created for extinguishing a 
funded debt, and rights and obiigations in respect of 
suoh a fund depend on the terms of the governing stat¬ 
ute or contract. 

A sinking fund is a fund created for extinguish- 


85. N.T.—Missouri, etc., R. Co. v. 
Union Trust Co., 51 N.K. SOS, 15« 
N.Y. 692, afflrmingr 34 N.Y.S. 443, 
87 Hun 377—Lisman v. Mlchigran 
Peninsular Car Co., 63 N.Y.S. 999, 
50 App.Dlv. 311. 

B6. N.J.—Randolph v. Middleton, 26 
N.J.Kq 643. 

87. N.Y.—Missouri, etc., R. Co. v. 
Union Trust Co, 51 N.E. 309, 156 
N.Y. 592, afflrmiiiK 34 N.Y.S. 443, 
87 Hun 377—Lisrnan v. Michigan 
Peninsular Car Co., 63 N.Y.S. 999. 
60 App.Div. 311. 

88. N.J.—Randolph v. Middleton, 26 
N.J.Kq. 643. 

88. N.Y.—Harnickell v. Omaha Wa¬ 
ter Co., 131 N.Y.S. 489, 146 App. 
D4v. 693. 

8a Beaaoa for mle 

In reaching conclusion set forth 
in text, court said that provision for 
redemption was for beneflit of cor¬ 
poration.—Fleming v. Montana Coal 


& Iron Co., C.C.A.Mont.. 289 P. 793, 
affirming, D.C., 286 F. 463. 

Bondholders’ rights wider redemp¬ 
tion provlalon 

After reaching conclusion set forth 
in text, court pointed out that, oven 
if a bondholder had abstract right to 
opportunity of having his bonds se¬ 
lected for redemption at premium 
under redemption provision of con¬ 
tract, it did not appear that he would 
suffer irreparable injury by corpo¬ 
ration’s failure to exercise its op¬ 
tion to redeem under such provision, 
because, if bonds were worth more 
than redemption price on open mar¬ 
ket, bondholder would not be injured, 
and, if worth less, they would not 
be called at that price.—Fleming v. 
Montana Coal & Iron Co., supra. 

81. U.S.—Chicago & I. R. Co. V. 

Pyne, C.C.N.Y., 30 P. 86. 

98. N.Y.—Missouri, etc., R. Co. v. 

Union Trust Co., 61 N.B. 809, 166 

N.Y. 692. 


93. Ky.—Fayette Realty & Finance 
Co. V. Commonwealth, 17 S.W.2d 
722. 229 Ky. 556. 

94b N.Y.—Hall v. Nassau Consum¬ 
ers’ Ice Co., 183 N.E. 903, 260 N.Y 
417, affirming 267 N.Y.S. 932, 236 
App.Div. 869. 

Right of action for breach of sink¬ 
ing fund agreement see infra S 
1169. 

9a N.Y.—Pan-American Securities 
(V)rpoiatlon v. Fried. Krupp Ak- 
tlenge.spllschaft. 6 N.Y.S.2d 993, 
169 Misc. 445, affirmed 10 N.Y.S.2d 
205, 256 App.Div. 956—Lann v. 

United Steel Works Corporation, 1 
N.Y.S.2d.951, 166 Misc. 465. 

96. N.Y.—Pan-American Securities 
Corporation v. Fried. Krupp Ak- 
tiengesellschaft. 6 N.Y.S.2d 993. 
169 Misc. 445, affirmed 10 N.Y.S.2d 
205, 256 App.Div. 955—Lann v. 

United Steel Works Corporation, 1 
N.y.S.2d 951, 166 Misc. 465. 
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ing or paying a funded debt.®^ It may be provid¬ 
ed for cither by statute®® or by agreement contained 
in the bonds themselves or the accompanying mort¬ 
gage.®® 

The implication and requirements of the term 
''sinking fund'' arc two-fold. There must be a fund 
established and maintained,^ and the ultimate re¬ 
demption of the entire bond issue must be intend- 
cd.2 The term is not applicable to provisions in a 
mortgage for the gradual retirement of fixed num¬ 
bers of bonds paid for, not from a separate fund, 
but by stated yearly purchases from the general a.s- 
sets of the corporation.® 

Whether or not a bond requires the maintenance 
of a sinking fund depends on the terms of the bond 
duly construed.^ 

The terms of the governing statute® or agree¬ 
ment® determine the rights of the parties, and, 
where a sinking fund is provided as an additional 
security to the bondholder under the terms of a 
statute, the statute is a part of the contract and is 
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to be looked to to determine the rights of the par¬ 
ties.^ 

A sinking fund is a trust fund.® The moneys in 
such fund must be used for the purposes contem¬ 
plated by the governing contract,® and, while some 
agreements give the corporation the right to with¬ 
draw from the sinking fund bonds or other funds 
where it has complied with certain conditions or 
requirements imposed by the governing agree¬ 
ment,^® withdrawal may not be made for a pur¬ 
pose other than those contemplated by the agree¬ 
ment.' 

Whether or not so-called participation operating 
certificates, by which a corporation agrees to cre¬ 
ate a fund out of a share of the proceeds of sales 
at a particular place of business and to distribute 
such funds among certificate holders, creates an eq¬ 
uitable assignment of an undivided part of such 
proceeds as they are received and before they are 
paid into the fund depends on whether or not an in¬ 
tention to create such assignment appears on the 
face of the certificates in express language or by 
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97. U.S —Brown v. Pennsylvania R , 
Co. Pn, il.'iO F 162 CC \ 
revcrsinpr, P C, Brown v. r<\nn.syl- 
vania Canal Co, 244 P OSO, and 
certiorari denied Pennsvlvaniu R 
Co. V. Brown. 39 SCt. 6. 248 US 
658. 63 LEd. 420—Chicago & 1 R 
Co. V Tyne. CCN.Y, 30 F 86. 

Deflnltioii dtflonsBed 

It has been said that the definition 
set forth in the text "is rather more 
circumseribed than the ordinary con¬ 
ception of the scope of the expres¬ 
sion ‘sinkini? fund ’ "•—Californiii Gas, 
etc, Corp V. Union Trust Co. 172 P. 
146, 176 Cal. 65—14a C.J. p 650 note 
37 lal. 

Sinkinp: fund defined generally see 
S^nkinp: Fund, also 58 C.J. p 738 
notes 47-51. 

98. V S —Sinking Fund Cases, Cal., 
99 U.S 700. 25 LEd. 496. 

Mass—New Kiiffland Muf. L. Ins 
Co. V. Phillips. 6 N.E 534, 141 
Mass. 535—Phillips v. Eastern R. 
Co., 138 Ma.s.s. 122—Opinion of 
Justices, 5 Mete. 596. 

99. N.J.—Philadolphiu Fidelity Ins., 
etc., Co. V. United New Jersey R., 
etc.. Co , 36 N J Eq. 405. 

N.Y.—Wilds V. St. Louis, etc.. R. Co.. 
7 N.E. 290, 102 N.Y. 410, affirminK 
64 How.Pr. 418. 

1. Cnl.—California Gas, etc., (Jorp 
V. Union Trust Co., 172 P. 146, 178 
C^al. 65. 

N.Y.—Weinman v. Blake Steam Pump 
Works. 140 N.Y S. 1085. 166 App. 
Div. 168. 

14a C.J. p 650 note 37 [a]. 

1L N.Y.—Weinman v. Blake Steam 
Pump Works, supra. 


Fasrmeats for Interest and redemp-. 
tlon of limited nnmber of bonds 

A provision for redemption of cer¬ 
tain number of bonds ouch year with j 
further provision that amount of 
money sufficient to pay interest and j 
to redeem such bonds be paid into 
the treasury of corporation is no( 
sinkinfr fund Inasmuch as it does not 
provide for payment of all bemds ouf 
of funds.—Weinman v Blake Steam 
Pump Works, supra. 

3. Cal—California Gas, etc., Corp. 
V. Union Trust Co, 172 P. 146, 178 
Cal. 65. 

NY —Weinman v Blake Steam Pump 
Work.s, 140 N.Y.S. 10.S5, 156 App 
I>iv. 168. 

4. Maintenance not required by 
bond 

Bond issued by corporation to ma¬ 
ture on desiffnatod date subject to 
redemption as whole at option of 
company or from lime to time in 
part throuprh operation of sinking- 
fund provided for by mortgage in¬ 
denture referred to in bond, did not 
require corporation to maintain sink¬ 
ing fund—Block \. Mansfcld Mining 
& Smelting Co., D.C.N Y., 23 F.Supp 
700. 

5. U S,—Sinking Fund Cases. Cal.. 
99 U.S 700. 26 L.Ed. 496. 

Mass —New England Mut L Ins 
Co. V. Phillips, 6 N.E. 634. 141 
Mass 535—Phillips v. Eastern R 
(':o., 138 Mass. 122—Opinion of Jus¬ 
tices. 5 Mete. 696. 

6. U.S.—Brown v. Pennsylv'ania Ca¬ 
nal Co., D.C.ra.. 229 F. 444, af¬ 
firmed 235 F. 669, 149 C.C.A. 89— 
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Chicago & I. R. Co. V. Pyne, C.C 
N.T., 30 F. 86 

N.J.—Philadelphia Fidelity Ins., etc., 
Co V United Nt*w Jersey R., etc., 
Co , 36 N J Eq. 405. 

NY-Wilds V. St. Louis, etc.. R. Co.. 
7 NE 290. 102 N.Y. 410, affirming 
64 How Pr 418. 

14a C.J p 650 note 37 [a]. 

7. N.Y.—Wilds V. St. Louis, etc.. 
R Co., 64 How.Pr. 418, affirmed 33 
Hun'^68, affirmed 7 N.E. 290, 102 
N.Y. 410. 

8. US—Equitable Trust Co. of 
New York v. Green Slur S. S. Cor¬ 
poration. DCNY. 291 F 650, af¬ 
firmed, CCA. 297 F. 1008. 

9. N.Y.—Trilby v. M & T. Trust 
Co. 25.3 NY.S. 108, 141 Misc. 607. 

10. N.Y.—Hudson Nav. Co. v. Un¬ 
ion Trust Co. 174 N.Y.S. 852, 186 
App.Div. 850. 

14a C.J. p 649 note 30 [a]. 

11. Withdrawal not authorised 
Where withdrawal was authorized 

"solely to pay or provide for new or 
additional \es6cls, or real or person¬ 
al property, or for extension of, or 
addition to, or improvements of a 
permanent nature to or upon, steam¬ 
boats," etc., of the corporation, -cor¬ 
poration was not entitled to with¬ 
draw bonds and moneys from sink¬ 
ing fund on ground that it had com¬ 
pleted one of two steamships, as 
money loaned on certain bonds pre¬ 
viously issued had been, or should 
have been, used to complete such 
vessel.—Hudson Nav. Co. v. Union 
Trust Co.. 170 N.Y.S. 668. 183 App. 
IMv. 192, appeal dismissed 121 N.E. 
873, 226 N.Y. 636. 
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necessary implication there is not an equitable 
assignment of such part of the proceeds if such in¬ 
tention does not so appear,but the certificates do 
create an equitable interest in, or an equitable as¬ 
signment of, the fund when created.!^ 

b. PasrmentB into Fund 

The governing agreement or statute determines the 
obligations of the corporation as to payments Into the 
sinking fund. An obligation to pay a percentage of net 
revenue or income Into the sinking fund arises only when 
there is such revenue or Income. 

In the absence of any controlling statutory provi¬ 
sion, the agreement providing for, and regulating. 


a sinking fund, duly construed, determines the obli¬ 
gations of the corporation as to payments into such 
fund.i5 

In determining whether or not the corporation is 
obligated to continue payments into the sinking fund 
under the provisions of the mortgage securing the 
bonds, the mortgage must be construed as a whole 
in order to ascertain the intention of the parties.^® 
Under some agreements, the obligation of the cor¬ 
poration to pay into the fund ceases when the 
amount paid in equals the principal of, and accrued 
interest on, the bonds,or when all bonds issued 
under the mortgage and authenticated by the trus¬ 
tee have been retired and canceled.^® 


12. Snrronadlair eironmstanoap eoiu 
■lAcrcd 

In determinlngr whether or not a 
transaction of the nature of that de¬ 
scribed in text creates an equitable 
assigrnment of the ]>roceed8 of sales 
as received, surrounding: circum¬ 
stances are to be considered, and if 
Inference is that parties Intended to 
make present appropriation of fu¬ 
ture proceeds, equity will g:ive ef¬ 
fect to such intent.—Stephenson v. 
Go-Gas Co.. 197 N.E. 317. 268 N.Y. 
372. reversing: 246 N.Y.S. 831. 231 
App.Div. 851, and rearg:ument denied 
198 N.E. 548, 268 N.Y. 666. 

18» Xajnry to norcliaAdlse creditors 
ooasldered 

In reaching: conclusion that cer¬ 
tificate did not create an equitable 
assignment of the proceeds of sales 
as received, court pointed out that 
a contrary construction w^ld be 
unjust to unpaid merchandiff credi¬ 
tors of corporation.—Stephenson v. 
Go-Qas Co., supra. 

Idb N.Y.—Stephenson v. Qo-Gas Co.. 

supra. I 

1B» N.Y.—Columbia Gas, etc., Co. v. ] 
Knickerbocker Trust Co.. 136 N.Y. 
S. 846. 162 App.Div. 6. 

Credits ou required payments 

(1) Payments to purchase or re¬ 
deem outstanding bonds of subsidi¬ 
ary company in hands of holding: 
company's sinking fund trustee, made 
out of sinking fund of subsidiary 
company pursuant to its sinking fund 
agreement, were to be credited to 
holding company's account in com¬ 
puting amount due from it to meet 
its obligations on its own sinking 
fund account, under provisions of 
deed of trust executed by holding 
company that when any underlying 
bonds deposited with trustee here¬ 
under shall be purchased, redeemed, 
or paid for by means of a sinking 
fund, the amount so paid is to be 
paid to, and received by, trustee, and 
added to sinking fund herein provid¬ 
ed for. and that holding company is 
to be credited, in reduction of sink¬ 
ing fund payments to bo made by 


it, with amount of payments made 
to trustee pursuant to sinking fund 
requirements of any instrument se¬ 
curing or providing for Issue of 
bonds pledged with trustee under 
holding company's deed of trust.— 
New York Guaranty Trust Co. v. 
Mexican Petroleum Co., D.C.N.Y., 
245 F. 901. 

(2) But where a unifying and re¬ 
funding mortgage of corporation, 
subject to earlier underlying mort¬ 
gages, provided that mortgagor 
should maintain a sinking fund to be 
specially applied to redemption of 
underlying bonds, and for such pur¬ 
pose should pay to trustee a certain 
sum annually, reserving the right to 
deduct from any such annual pay¬ 
ment all sums paid by it "on account 
of the sinking funds" required to be 
created and maintained under mort¬ 
gages securing payments of under¬ 
lying bonds, the corporation or its 
successor could not deduct from 
amount due annually to its own sink¬ 
ing fund amounts paid by it to re¬ 
deem underlying bonds under provi¬ 
sions of a mortgage which did not 
establish a sinking fund, but merely 
provided for purchase of certain 
number of bonds each year out of 
general assets.—California Gas & 
Electric Corp. t. Union Trust Co.. 
172 P. 146, 178 Cal. 65--14a C.J. p 
660 note 37. 

(3) The corporation or its succes¬ 
sor was not. under such provision 
for reduction of payments, entitled 
to credit for payment of interest on 
underlying bonds held in sinking 
funds created and maintained under 
mortgages securing underlying 
bonds, in view of another provision 
of unifying and refunding mortgage 
requiring corporation to pay inter¬ 
est on underlying bonds. Neither 
such corporation nor its successor 
was entitled to credit for payments 
by successor of interest on bonds of 
corporations held in sinking funds 
provided for in underlying mortgag¬ 
es. where such successor had made 
such payments under obligations ss- 
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sumed on Its own account, long after 
unifying and refunding mortgage 
was made: nor could a credit suc¬ 
cessfully be claimed for amount of 
profit made by trustee under a sink¬ 
ing fund provided for by an under¬ 
lying mortgage, where such profit 
resulted from redemption by succes¬ 
sor of bonds held in such sinking 
fund, and the obligation of succes¬ 
sor as to such bonds arose after the 
executing of, and was not connected 
with, the unifying and refunding 
mortgage.—California Gas & Elec¬ 
tric Corp. v. Union Trust Co., supra. 

16. N.Y.—Chase Nat. Bank of City 

of New York v. Carolina. C. & O 

Hy.. 11 N.Y.S.2d 380, 266 App.Div. 

680. 

17. Oonstrnotion and eiraot of par- 

^ tleular provision 

A sinking fund agreement, which 
provided that "when all said bonds 
shall have been purchased, or where 
the amount in the hands of the trus¬ 
tee shall be equal to the principal 
and interest of the bonds then out¬ 
standing, the payment into the hands 
of ... a trustee of the sinking 
fund . . . shall cease," was con¬ 

strued to limit payment to trustee of 
an amount equal to principal of 
bonds and interest accrued to date, 
and not to require payment of a 
sum equal to principal and all inter¬ 
est which may accrue thereon until 
date of maturity of outstanding 
bonds. Under such provision, cor¬ 
poration was relieved from making 
further payments to sinking fund 
after amount paid In equaled princi¬ 
pal and accrued interest on bonds, 
provided corporation continued to 
make payment of interest which 
might from time to time become due 
and payable on outstanding bonds. 
—Liehlgh Valley Coal Co. v. Girard 
Trust Co.. 80 A. 60, 231 Pa. 239. 

18. aqnipmsBt bonds 

Under mortgage requiring, corpo¬ 
ration to make annual amortisation 
payments to a sinking fund securing 
equipment bonds authenticated by 
trustee, oorporation was not re- 
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The effect and operation of agreements provid¬ 
ing for payment into the sinking fund annually of 
an amount equal to a specified percentage of the 
amount of bonds ^'issued*’ and ^'outstanding” depend 
on a due construction of the terms of the agree¬ 
ment in the light of the particular facts involved.^® 
The receipt and holding of bonds by some one as 
enforceable obligations is necessary in order that 
they may be included as “issued and outstanding” in 
calculating the amount of paytnents under such a 
provision. Accordingly, the amount of mortgage 
bonds which have been executed by the corporation 
and certified by the trustee but which are retained 
by the corporation, unincumbered, arc not included 
in the calculation, nor are bonds so executed and 
certified which are in the hands of the trustee mere¬ 
ly as custodian, subject to the order of the corpo- 
ration.20 Bonds acquired by the corporation by 
moneys other than those of the sinking fund, and 
redeemed and canceled, arc not included.^i On the 
other hand, the amount of bonds duly executed and 
certified arc included in the calculation as bonds 
“issued and outstanding” where they are in the 
hands of a pledgee of the corporation as security 


for an obligation of the lattcr,22 as is the amount 
of mortgage bonds, originally pledged as security 
for a debt of the corporation, which, on payment of 
the debt, are deposited with the trustee under a re¬ 
funding mortgage as additional security, pursuant 
to the terms of such mortgage.23 Construing an 
agreement of this general type in the light of its 
purpose, it has been held that bonds acquired with 
moneys of the sinking fund are to be regarded as 
“outstanding” so as to require the inclusion of such 
bonds in determining the amount payable.^^ An 
agreement requiring payment into the sinking fund 
of an amount equal to the annual interest on bonds 
purchased by the trustee for the purpose of the 
sinking fund does not require the inclusion of the 
amount of bonds redeemed by the corporation with 
moneys other than those of the sinking fund and 
thereafter deposited with the trustee merely as 

custodian.25 

The corporation may discharge its obligation to 
make payments into the sinking fund by delivering 
its own bonds to the trustee where the controlling 
contract gives to the corporation the option to pay 
cither in money or in bonds.2« 


aulred to continue amortization pay- 
menta, where all bonds authenticat¬ 
ed and delivered had been retired 
and canceled; this rule governed 
notwithstandinfr, under terms of 
mortaafire, other bonds migrht be Is¬ 
sued. where corporation had deliv¬ 
ered to trustee a written notice that 
no request for authentication and 
delivery of bonds in exchange for 
canceled equipment bonds would ever 
be made.—Chase Nat. Brank of City 
of New York v. Carolina, C. & O. 
Hy., 11 N.Y.S.2d 380, 266 App.Dlv. 
680. 

19. **OntBtaadl] 4 r** ooastmad and 
dsilusd 

In determining meaning of term 
“outstanding." court, after quoting 
definitions of “outstanding" in Ox¬ 
ford D., “that stands over or con¬ 
tinues in existence; that remains un¬ 
determined. unsettled, or unpaid," 
and In Century 1)., "to stand over, 
remain untouched, unimpaired, un¬ 
settled, uncollected, unpaid, or oth¬ 
erwise undetermined; as outstand¬ 
ing contracts," said that its precise 
meaning must depend on the circum¬ 
stances under which it was used.— 
New York Trust Co. v. I»ortland Ry. 
Co., 189 N.Y.S. 346, 349, 197 App.Div. 
422. 

Znorsasod psrosatags '*aftsr'’ certain 
date 

In construing a sinking fund 
agroement wlilch provided for in¬ 
crease in annual payments into fund, 
based on percentage of amount of 
bonds outstanding in excess of a spe¬ 
cified amount, it was held that word 


“after," as used In a provision for 
such an increased payment "after" 
specified date, was intended to mean 
"on and after" such date, so as to 
require increased payment on such 
date, court said that “ ‘after,* accord¬ 
ing to lexicographers and courts, has 
a very elastic meaning, and should 
be determined from its context."— 
New York Trust Co. v. Portland Ry. 
Co., supra. 

Dtduotions of amonnt of *'rsfundsd** 
bonds 

Tho amount of mortgage bonds 
'Which had been pledged as security 
for an obligation of corporation and 
had subsequently been deposited with 
trustee under refunding mortgage, 
as additional security under such 
mortgage, pursuant to its terms, was 
not deductible in determining amount 
of percentage paynumts Into sinking 
fund, as "refunded" bonds under a 
provision of refunding mortgage per¬ 
mitting deduction of face amount of 
bonds "rofupided **—Cincinnati Gas & 
Klectric Co. v New York Trust Co., 
213 N.Y.S. 314. 216 App.Dlv. 122. 
aOi N.Y.—Bankers* Trust Co. v. Den¬ 
ver Tramway Co., 136 N.K. 936, 233 
N.Y. 604, modifying 183 N.Y.S. 326, 
192 App.Div. 794. 

Bonds prsvioosly pledged 

The rule staled in the text was ap¬ 
plied to bonds which had been pledg¬ 
ed by corporation as security for its 
debt and had been redeemed by it and 
deposited with trustee as custodian. 
—Bankers* Trust Co. v. Denver Tram¬ 
way Co., supra. 

%lm N.Y*—Columbia Gas. etc.. Ca v. 
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Knickerbocker Trust Co., 136 N.Y. 
S. 840, 162 App.Div. 5. 

22. N.Y.—Bankers' Trust Co. v. Den¬ 
ver Tramway Co., 136 N.E. 936, 233 
N.Y. 604, modifying 183 N Y S. 326, 
192 App Dlv. 794—Cincinnati Gas & 
Electric Co. v. New York Trust Co., 
213 N.Y.S. 314, 215 App.Div. 122. 

23. N.Y.—Cincinnati Gas & Electric 
Co. v. New York Trust Co., supra. 

24. N.Y.—Columbia Gas. etc., Co. v. 
Knickerbocker Trust Co., 136 N.Y. 
S. 840, 162 App.Dlv. 5. 

Disonssion of rule 

In reaching conclusion stated in 
text, court said that, while so far 
as the general public was concerned, 
bonds which came into sinking fund 
might be deemed to be retired and, 
therefore, not "outstanding," so far 
as sinking fund was concerned, bonds 
had not ceased to exist; and court 
also gave weight to a practical con¬ 
struction by the parties which was in 
accordance with conclusion set forth 
in text.—New York Trust Co. v. Port¬ 
land Ry. Co.. 189 N.Y.S. 346, 197 
App.Div. 422. 

25. Bonds formerly plsdgsd 

Rule stated in text applies to bonds 
which had been pledged by corpora¬ 
tion as security for its obligation but 
had subsequently been redeemed by 
It.—Bankers* Trust Co. v. Denver 
Tramway Co., 183 N.Y.S. 326, 192 
App.Div. 794, modified 135 N.E. 936. 
283 N.Y. 604. 

28. Beosipt of bonds for stock 

Where corporate mortgage required 
corporation to pay specified annual 
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From net revenue or income. A statutory pro¬ 
vision for the payment of a certain percentage of 
the annual net revenue of a corporation into its 
sinking fund is a conditional obligation, conditioned 
on the existence of net income. Accordingly, if 
there is no such income, no such sum can be set 
apart, and the obligation to pay it does not arise, 
nor can the corporation be required to make up the 
deficiency from the income of succeeding years, the 
amount unpaid not being a deficiency, in so far as 
the term implies a legal obligation to pay.27 

A requirement for the payment of a fixed per¬ 
centage out of the net revenue or income of a cor¬ 
poration has been construed to mean that the annual 
payment into the sinking fund shall be made only 
out of the surplus of earnings after deducting op¬ 
erating and other expenses from gross earnings. 
Interest payments on the outstanding bonds are op¬ 
erating expenses within the meaiiiHg of this rule,28 
and the obligation to make them must be discharged 
in full before any payments arc made into the sink¬ 
ing fund.29 

c. Investment of Fund 

The sinking fund must be invested In the securities 
specified in the governing agreement unless the bond¬ 
holders consent to investment in other securities. 


Where the sinking fund agreement provides that 
it is to be invested in certain other bonds, the pow¬ 
er of the corporation or trustee is restricted to the 
bonds named, even though in the judgment of the 
trustee bonds other than those named might be pur¬ 
chased to better advantage; but the purpose of such 
provision being to protect the interest of the bond¬ 
holders in their security, an investment in bonds 
other than those named in such provision may be 
made if the bondholders consent.30 

The C.J.S. title Trustees § 331, also 65 C.J. p 815 
note 14-p 817 note 45, should be consulted with re¬ 
gard to change of investments by trustee generally. 

d. Redemption and Payment of Bonds and In¬ 
terest 

The method of the redemption of bonds by the use 
of a sinking fund must be such as will protect the 
equities of bondholders and their rights under the gevern- 
Ing agreement. 

A sinking fund is a trust fund, as stated in sub¬ 
division a supra, and the holders of particular 
bonds are the beneficiaries and are entitled to have 
such fund applied to the redemption or payment of 
bonds or interest in accordance with the provisions 
I of the governing contract.^i In general, where the 


sum for sinking: fund in cash or 
bonds, bonds so delivered to be de¬ 
stroyed by trustee, and trust agree¬ 
ment executed on same date provided 
that bonds surrendered by holders 
as payment for stork under option 
warrants should l>e canceled by trus¬ 
tee and delivered to corporation, cor¬ 
poration was entitled to deliver as 
part uf sinking: fund payment can¬ 
celed bonds surrendered for stock.— 
Superior Oil Corporation v. Central 
Union Trust Co. of New York, 209 
N.Y.S. 171, 212 App.Div. fi48. 

Bonds received la exchange tor new 
bonds 

Corporation’s delivery to Its fiscal 
affents of its tionds, stamped by them 
and acquired by it from holders te 
whom it gave new bonds therefor, 
under readjustment plan, with intent 
to comply with provisions of original 
trust indenture for payment of stated 
sums to such agents for creation of 
sinking fund to redeem old bonds was 
not breach of such provisions.—An¬ 
drews v. Norddeutscher Lloyd (Bre¬ 
men). D.C.N.Y., 1.5 F.Supp. 296. 

87. Mass.—Opinion of Justices, 6 
Mete. 596. 

14a C.J. p 651 notes 54, 56. 

88. U.S.—Pennsylvania Canal Co. v. 
Brown, Pa.. 235 F. 669, 149 C.C.A. 
89, certiorari denied 37 SCI. 240, 
242 U S. €46. 61 L.Ed. 543. 

Mass.—Opinion of Justices, 5 Mete. 
696. 


89. Mass—Opinion of Justices, su¬ 
pra. 

30. N.,T.—Philadelphia Fidelity Ins., 
etc., Co, v. United New Jersey R., 
etc., Co., 36 N J.Eq. 405. 

31. Bonds payable at different times 

(1) Under provision of mortgage 
for payment into sinking fund every 
two months, foi* payment of matur¬ 
ing bonds and interest accruing on 
next succeeding interest date, of 
amounts equal to one third of the 
principal amount of bonds next ma¬ 
turing and one third of the amount 
of the semiannual interest accruing 
at the next succeeding interest date 
on all outstanding bonds, beneficia¬ 
ries of sinking fund as a trust fund 
were holders of obligations which 
trustee was required to pay, and, 
therefore, holders of bonds maturing 
on a particular date were entitled 
to application on principal and Inter¬ 
est of .such bonds of a prior periodic 
payment into sinking fund where 
governing provision contemplated 
such application, notwithstanding 
corporation failed to make other re¬ 
quired periodk! payment.^; the rule 
was applicable, notwithstanding fur¬ 
ther provision as to taking posses¬ 
sion by trustee and acceleration of 
principal, on default, even though de¬ 
fault occurred before due date of 
bonds thereafter first maturing, 
where they matured before trustee 
took action based on default.—Equi- 
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table Trust Co. of Now York v Green 
Star S S. Corporation, IX'.N.Y, 291 
F. 650, affirmed, C.(\A , 297 F. 1008 

(3) In such case, it was hcOd that, 
under facts Involved, holders of 
bonds and Jntere.st obligations .so first 
maturing were entitled to interest 
credited to sinking fund after date 
of maturity of such lionds and olili- 
gations.—Equitable Trust Co. of New 
York v. Green Star S. S. Corpora¬ 
tion, supra. 

Payment of bonds drawn by lot 

Moneys deposited with trustee for 
bondholders as sinking fund, with 
provision requiring use thereof for 
payment and retirement of bonds, 
constituted trust fund for benefit of 
holders of bonds drawn for redemp¬ 
tion, which could not be diverted to 
pay interest on other bonds, notwith¬ 
standing mortgagor’s default, and 
creditors of corporation had nu claim 
against fund as against such hold¬ 
ers.—Truby v. M. & T. Trust Co., 
253 N.Y.S. 108, 141 Misc. 607. 

Priority of principal over interest 

(1) Provision of mortgage for a 
sinking fund “for the payment of 
the principal of the bonds’’ secured 
was separate and di.stinct from, and 
was not varied nor affected by, pro¬ 
visions for payment ef interest, and 
principal of bonds had priority over 
interest in application of payments 
out of sinking fund.—Brown v. Penn¬ 
sylvania U. COh Pa., 250 F. 613. 162 
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sinking fund clause provides for the redemption of 
a certain fixed number of the outstanding bonds an¬ 
nually to be determined by lot, a bondholder, in or¬ 
der to secure the full value of his equity, is entitled 
to have all unredeemed bonds included in each draw¬ 
ing, not only bonds outstanding in the hands of out¬ 
side parties, but also bonds which have been pur¬ 
chased and are in the hands of the corporation is¬ 
suing them, still uncanceled.32 Holders of bonds 
which, under the original contract, were entitled to 
priority of payment over bonds of a different class 
in respect of payments into a sinking fund made 
before a specified date, may not claim priority in 
respect of payments into the fund made after such 
date, where, by a modifying agreement binding on 
bondholders, the obligation to make payments into 
the sinking fund before such date was waived and 
no provision as to the use of payments into the 


fund after such date was made.** 

A sinking fund trustee may cancel bonds redeem¬ 
ed with the moneys of the sinking fund under a pro¬ 
vision in the mortgage expressly permitting it.** 

e. Enforcement of Eights as to Fund 

A bondholder ie entitled to have the Integrity of 
the sinking fund maintained, and may take appropriate 
steps to that end. All bondholders are, in general, en¬ 
titled to share in a sinking fund which has been re¬ 
stored by the payment Into it of moneys Improperly 
diverted. 

Bondholders are entitled to have the integrity 
of the sinking fund maintained,** and they may, un¬ 
der some circumstances, compel a person to restore 
to the sinking funds moneys diverted to his benefit, 
which should have been paid into the sinking fund.*® 
All bondholders are in general entitled to share in 


C.C.A. 629. reversing on other 
grounds, D.C.. Brown v. Pennsylvania 
Canal Co.. 244 F. 980. and certiorari 
denied Pennsylvania R. Co. v. Brown. 
39 set. 6, 248 U.S. 558. 63 L.Ed. 420. 

(2) Priority between bonds and 
coupons under mortgage see infra 9 
1190. 

(3) Payment of coupons out of 
proceeds of foreclosure sale see in¬ 
fra 9 1211. 

Participation oertiftcatos 

(1) Every holder of participation 
certifleates. which entitled holders to 
a share of bond and mortgage execut¬ 
ed by corporate mortgagor, and winch 
were issued by corporate morlgHgee, 
had the right to his chance to have 
his certitlentc redeemed by use of 
sinking fund if mortgagee should ex¬ 
ercise Its option to redeem, under 
terms of trust agreement between 
mortgagee and corporation to W'hich 
mortgagee had assigned the major 
interest in* mortgage, where such 
tru.st agreement provided that all 
p'lrtieipation ccrtlticates should fall 
due on the same date, that amortiza¬ 
tion installments of principal which 
mortgagor was to pay periodically 
IK ere to go into a sinking fund for 
redemption of certificates, and that 
ce tifleates for redemption would be 
se’«»etod by lot, and where certificates 
recited that they were subject to 
trust agreement; in reaching this 
conclusion, it was held that the pro¬ 
vision of trust agreement giving 
mortgagee an option as to redemp¬ 
tion referred only to amount in sink¬ 
ing fund, that mortgagee could not, 
by issuing certificates duo on dif¬ 
ferent dates, create priorities among 
certificate holders as to redemption 
from sinking fund, that rights of cer- 
ti'flcale holders in this regard were 
not afTecied by a prospectus, issued 
to induce purchase of certificates, at 
variance with terms of trust agree¬ 
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ment, and that whether or not an I 
election by the mortgagee not to 
exercise its option to redeem, made 
on a certain date, was final was not 
material.—City Bank Farmers Trust 
Co V. Thirty-Cne West Seventy-Sec¬ 
ond Street Corpornlion, C.C.A N.Y.. 
94 F2d 684, affirming, D.C.. In re 31 
West 72nd Street Corporation, 20 F. 
Supp 971. 

(2) Another provision of such trust 
agreement giving mortgagee right 
to redeem certificates before matur¬ 
ity on thirty days* noti<‘e did not per¬ 
mit redemption with installment pay¬ 
ments on mortgage—In re 31 West 
72nd Street Corporation, D C.N Y , 20 
F.Supp. 971, affirmed, CCA., City 
Bank Farniora Trust Co. v. Thirl.v- 
One West Seventy-Second Street Cor¬ 
poration. 94 F.2d 584. 

32. N.Y.—Missouri, etc, R. Co. v. 
Union Trust Co.. 51 N E. 309, l.*>6 
N.Y. 592. affirming 34 N.Y.S. 443. 
87 Ilun 377. 

14a C.J. p G51 note 66. 

33. Pa.—Williamsport Nat. Bank v 
First Nat. Bank, 6 A 2d 228, 334 
Pa. 130. 

34. Mass—Estabrook V. Internation¬ 
al Tru.st Co.. 116 N.E. 486, 227 
Mass. 281. 

35. U.S —Brown v. Pennsylvania 
Canal Co.. D.C Pa., 244 F 980, re¬ 
versed on other grounds Brown v. 
Penn.sylvania R. Co., 250 F. 513, 
162 C C.A 629, certiorari denied 
Pennsylvania R. Co. v. Brown, 39 
set. 6, 248 U.S. 658, 63 L.Ed. 420. 

PartloipatiOB oparatlon oertifloatea 
The right of holder of a so-called 
participation operation certificate is¬ 
sued by a corporation, which provided 
for establishment of a fund by pay¬ 
ment into it of a share of sales at 
a particular place of business of cor¬ 
poration, and for distribution of such 
fund among holders of certificates 
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until each had received double the 
amount paid for his certificate, was 
not entitled to relief in equity by an 
accounting, against corporation or 
others, based on failure to make pay¬ 
ments into fund and alleged waste of 
Its assets, in view of facts that cer¬ 
tificate holder was not judgment 
creditor of corporation, that certifi¬ 
cate did not create an equitable as¬ 
signment of proceeds of sales as re¬ 
ceived, that purchase of certificate 
did not create a debt, that holder 
was not partner of corporation nor of 
its stockholders, that he was a coad¬ 
venturer of stockholders only in a 
limited sense, and that, as to de¬ 
fendants other than corporation, they 
had no fiduciary duty toward certifi¬ 
cate holder and had not wrongfully 
interfered with any fiduciary duty 
uhich corporation owed to him, nor 
taken possession of property in 
W'hich he had an equitable interest.— 
Stephenson v. Go-Gas Co., 197 N.E. 
317, 268 NY. 372. reversing 246 N. 
argument denied 198 N E. 548, 268 N. 
YS. 831, 231 App.Div. 851, and re- 
Y. 666. 

36. ParsBt corporatioB 

A corporation which effected the 
Incorporation of another corporation 
for benefit of former, and owned 
most of the stock of, and controlled, 
such other, (‘ould be compelled to re¬ 
store to the sinking fund provided 
for by a mortgage, executed by such 
other corporation to secure bonds is¬ 
sued by It. moneys diverted to benefit 
of parent corporation which should 
have been paid into sinking fund, 
iiK'ludlng moneys so diverted for 
payment of interest coupons.—Brow'n 
V. Pennsylvania Canal Co., D C.Pa., 
244 F. 980, reversed on other grounds 
Brown V. Pennsylvania R. Co., 250 
F. 613. 162 C.C.A 529, certiorari de¬ 
nied Pennsylvania R. Co. v. Brown, 
39 S.Ct. 6, 248 U.S. 558, 63 L.Ed. 420. 
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the restored fund,^^ including a bondholder who 
has benefited by an improper diversion of moneys 
from the sinking fund, and has been compelled to 
restore the amount so diverted.38 It has been held 
that the bonds of such bondholder may not be re¬ 
quired to contribute ratably to the payment of al¬ 
lowances for the expenses of litigation prosecuted to 
compel such bondholder, as defendant, to restore 
moneys improperly diverted.^® 

An individual bondholder may maintain an action 
for breach of the corporation’s agreement to main¬ 
tain a sinking fund for the redemption of bonds^® 
and recover damages measured by the principal or 
face amount of the bonds held by plaintiff.^i The 
fact that the bonds have not matured does not de¬ 
feat the right of recovery in such action on the 
ground that the action has been brought premature¬ 
ly, where the corporation has breached its covenant 
to maintain a sinking fund.^2 Moratorium laws, or 
laws restricting payments, of a foreign country in 
which such corporation was incoqjorated do not 
constitute a defense to such action where the gov¬ 
erning contract is to be regarded as a contract of 
the state of the forum and is to be interpreted and 
performed in accordance with the laws of such 
state, and such laws do not recognize such de¬ 
fense.^® Defendant in such action may require the 
deposit of the bonds in court in order to obviate the 
possibility of negotiation of such bonds.^^ 

A bondholder, as plaintiff in a suit in equity, has 
no substantial ground for complaint because the 
corporation invested funds directly instead of mak¬ 


ing payments into the sinking fund and then invest¬ 
ing such funds, in accordance with the governing 
agreement, where there was no resultant injury.^® 

The question as to whether a corporation trustee 
of a sinking fund which also guaranteed the pay¬ 
ment of bonds issued by another corporation was 
acting within its powers in making the guarantee or 
in assuming the trusteeship of the sinking fund is 
not in issue in an action brought by a bondholder 
to secure the payment of his bonds from the sink¬ 
ing fund.^® 

§ 1170. Interest and Coupons 

a. General considerations 

b. Coupons 

c. Remedies 

a. General Considerations 

In the Absence of contrevenlng etetutory or con> 
tract provisions, corporate bonds continue to bear Interest 
if not paid at maturity. What Is the medium of pay¬ 
ment of, and what funds are applicable to, payment 
of interest on corporate bonds depend in general on the 
terms of the governing contract duly construed. 

Bonds continue to bear interest if not paid at ma- 
turity.^7 Notwithstanding an election to declare 
bonds due before they would otherwise mature, un¬ 
der a clause of the mortgage securing them, be¬ 
cause of default in the payment of interest, the pro¬ 
vision of the bonds fixing the rate of interest there¬ 
on during the entire term for which they were to 
run continues in force until the decree of foreclo¬ 
sure in the absence of a contravening provision.^® 


37. U.S.—Brown v. Pennsylvania Ca¬ 
nal Co., supra. 

3& Parent corporation, which held 
bonds of subsidiary corporation 
which it controlled, was entitled to 
share in restored sinking fund of 
subsidiary, after parent corporation 
had been compelled to restore to such 
sinking funds moneys which had 
been diverted improperly from said 
fund to benefit of parent corporation. 
—Drown v. Pennsylvania Canal Co., 
supra. 

39. Pa.—Brown v. Pennsylvania Ca¬ 
nal Co., supra. 

4Ck Kemady not azcludsd 

(1) Action described in text could 
be maintained, notwithstanding pro¬ 
visions of trust indenture, executed 
in connection with issuance of bonds, 
that trustee, for a sinking fund de¬ 
fault, could declare principal of 
bonds due and payable, and that a 
bondholder or bondholders, should 
not have any right **to enforce any 
right hereunder except in the manner 
herein provided,'' where the trustee 
had not exercised his right to declare 
bonds due and payable, the covenant i 


to maintain a sinking fund was con¬ 
tained both in the bonds and in the 
trust indenture, and the trust inden¬ 
ture provided explicitly that any 
remedy conferred on, or reserved to,, 
trustee or bondholders was not ex¬ 
clusive of other remedies but v as 
cumulative.—Barnes v. United Steel 
Works Corporation, 11 N.Y.S.2d 161. 

(2) Nor was maintenance of such 
action prevented by provisions of 
mortgage with respect to enforce¬ 
ment of security by trustee and de¬ 
nial to bondholders of right of bond¬ 
holder to disturb rights of other 
bondholders or to obtain priority, 
since such provisions related solely 
to enforcement of security.—Deutsch 
V. Outehoffnungshutte, Aktlenvereln 
Fur Bergbau Und Huttenbetrieb, 6 N. 
Y.S.2d 319, 168 Misc. 872. 

41. N.Y.—Deutsch v. Outeholfnung- 
shutte, Aktienverein Fur Bergbau 
Und Huttenbetrieb, supra—Barnes 
v. United Steel Works Corporation, 
11 N.Y.S.2d 161. 

40. N.Y.—Barnes v. United Steel 
Works Corporation, supra. 

43. N.Y.—Deutsch v. Outehoifnung- | 
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shutte, Aktienverein Fur Bergbau 
Und Huttenbetrieb. 6 N.Y.S.2d 319. 
168 Misc. 872—Barnes v. United 
Steel Works Corporation, 11 N.Y.S. 
2d 161. 

44. N.Y.—Barnes v. United Steel 
Works Corporation, supra. 

45. Tenn.—Koberts v. Broadway 
Coal Mining Co., 6 Tenn.App. 522. 

46. U.S.—Central R. & Banking Co. 
v. Farmers' L. & T. Co., C.C.Ga.. 
116 F. 700. 

47. U.S.—Jackson & Sharp Co. v. 
Burlington A L. R. Co., C.C.Vt., 29 
F. 474. 

14a C.J. p 652 notes 75-77. 

43. affect of aeoaleratloa provision 
In reaching the conclusion stated 
in the text the court expressed the 
view that no one pursuing the debtor 
under the provision for election to 
declare the principal payable can 
claim other benefit than to obtain 
present payment of that which, with¬ 
out default of the debtor, could not 
be enforced until the time stipulated 
in the contract.—Farmers' L. & T. 
Co. V. Northern Pac. R. Co., C.C.Wls., 
94 F. 454. 
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Questions as to the rate of interest after maturity 
on obligations for the payment of money are con¬ 
sidered in detail in the CJ.S. title Interest § 39, also 
33 CJ. p 225 note 64-p 228 note 88, and questions as 
to what is a permissible rate of interest on corpo¬ 
rate bonds in general are considered supra § 1147. 

Where the corporation promises to pay interest 
on bonds in the alternative, as, for example, in mon¬ 
ey or scrip, it has an option to pay cither in the one 
or the other; but if the option is not exercised 
when the payment becomes due the bondholders are 
entitled to payment in money, and the bondholder 
docs not waive his right to demand money merely 
because he has accepted scrip for past payments.^® 

In the absence of a contravening provision of the 
governing contract, presentation of the bond and 
demand for interest on the day it becomes due is 
not a condition precedent to recovery of interest.®® 

Generally interest payable on coupon bonds, not 
in advance but after it has been earned, goes to the 
person who owns the bond when it has been earn- 
cd.5i 

Questions as to the payment of interest out of a 
sinking fund are considered supra § 1169. 

Payable out of net income or revenue. Interest 
or coupons payable out of net revenues are condi¬ 
tioned as to the payment at maturity on the exist¬ 
ence of net revenue and, where there is no net rev¬ 
enue at that time, a demand for payment is proper¬ 
ly refused.®^ In determining whether there is net 
revenue existing at a particular time available for 
interest payments, the corporation may deduct from 
cash in its treasury an amount to provide for con¬ 
tingent or conditional liabilities outstanding, but 
cannot deduct claims for which the corporation is 
not legally bound directly, contingently, or condi- 
tionally.®^ It has been held that, under the terms of 
a mortgage so providing, it may deduct a sufficient 
sum to make good losses from depreciation of its 
property, even though there is no explicit reserva¬ 


tion to that effect in the bonds.®^ Where bonds 
stipulate that interest shall be payable out of net in¬ 
come, interest for a period in which there is no net 
income applicable to its payment will accumulate 
and become a charge on income subsequently real¬ 
ized, unless it affirmatively appears from the fact of 
the bonds that this would be contrary to the inten¬ 
tion of the parties.®® Questions as to the effect of 
deficiency in income on payments into sinking funds 
are considered supra § 1169. 

Income tax. Notwithstanding the bond provides 
that it shall be payable without deduction from ei¬ 
ther principal or interest for any tax which the 
corporation may be required to pay or retain there¬ 
from, the corporation may deduct from the amount 
of interest the amount of the federal income lax 
withheld by it under the provision of the law re¬ 
quiring the withholding of the tax at its source.®® 

b. Oonpons 

(1) General considerations 

(2) Negotiability; bona fide holder 

(3) Transfer 

(4) Maturity 

(5) Presentment and demand for pay¬ 

ment 

(6) Payment or discharge in general 

(7) Payment or purchase 

(1) General Considerations 

**Coupon’* has been defined as an Interest certificate, 
printed at the bottom of transferable bonds given for a 
term of years. While coupons are part of the bond to 
which they are attached, they may be treated as sep¬ 
arate debts, instruments, or contracts for some pur¬ 
poses, and the benefit of the security of the mortgage 
securing the bond may in general be claimed by the 
holder of coupons. 

A coupon may be defined as an interest certifi¬ 
cate, printed at the bottom of transferable bonds 
given for a term of years.®^ 

Coupons are part of the bonds to which they arc 
attached,®® given for interest thereafter to become 


49. U.S.-—Texan & P. R. Co. v. Mar- 

lor, N.Y., 8 S.Ct. 311, 123 U.S. 687, 
31 L.Ed. 303, arnrminir, C.C., 19 F. 
867, 22 Blatchf. 464. 

BO. U.S.—Texas & P. R. Co. v. Mar- 
lor, supra. 

SI. R.I.—Sherman v. Riley, 110 A. 
629, 48 R.I. 202. 

59. D.C.—Corcoran v. Chesapeake, 
etc., Canal Co., 8 D.C. 368. 

83. Mass.—Edwards v. International 
Pavement Co., 116 N.E. 266, 2^7 
Mass. 206. 

SC U.8.—Whitrldsre v. Mt. Vsmon 


Woodberry Cotton Duck Co., D.C. 
Md., 210 P. 302. 

Burden of proof 

In a suit by holders of income 
bonds to recover the interest due, 
the burden of proof to explain ex¬ 
penditures charged against earnin{;.s, 
thereby reducinsT the amount applica¬ 
ble to interest, rests on the mort¬ 
gagor corporation.—^Whitridge v. Mt. 
Vernon Woodberry Cotton Duck Co., 
supra. 

55. Ohio.—Dayton, etc., R. Co v. 
Shoemaker, 3 Ohio Cir.Ct. 473, 2 
Ohio Cir.Dec. 270. 
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53. Ark.—Urquhart v. Marion Hotel 
Co., 194 S.W. 1, 128 Ark. 283, D. 
R.A.1917P 203. 

14a C.J. p 663 note 1. 

57. Me.—Myers v. York & Cumber¬ 
land U. Co.. 43 Me. 232, 239. 

14a C.J. p 653 note 4. 

“Coupon** defined generally see Cou¬ 
pons, also, 16 C.J. p 676 note 42- 
p 677 note 47. 

581 U.S.—Kenosha v. Damson, Wls., 
9 Wall. 477, 19 L.Ed. 726. 

N.Y.—Hudson Valley R. Co. v. O’Con¬ 
nor, 88 N.Y.S. 742, 96 App.Div. 6. 
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due on the bond, 59 which interest is parcel of the ^ 
bond and partakes of its nature.®® 

While it has been stated broadly that interest cou¬ 
pons attached to bonds are mere incidents to the 
bond and have no greater or other force or effect 
than the stipulations for interest contained in the 
bond itself,®^ and that coupons are affected by in¬ 
firmities of the bond and are endowed with its 
strength,®2 a coupon has been regarded as a debt 
separate from the bond.®® In general coupons con¬ 
stitute in themselves written contracts for the pay¬ 
ment of a definite sum of money on a given day,®^ 
and, to that extent at least, according to some cases, 
they are, where payable to bearer, in legal effect 
promissory notes,®® and possess all the attributes of 
negotiable paper, as shown infra in subdivision b 
(2), or, as sometimes stated, they are choses in ac¬ 
tion with many of the incidents of commercial pa¬ 
per.®® According to some cases, however, coupons 
arc not to be considered, in all respects, as inde¬ 
pendent instruments like promissory notes which 
call for the payment of a sum of money, on terms 
fixed entirely by the instrument itself.®^ 

It has been slated broadly that the character of 
coupons is not changed by detaching them from the 
bond.®® According to some cases detached coupons 
may remain a part of the bond to which they were 
attached,®® and are protected by, and subject to, the 
covenants contained in the bond,'^® and the holder 
becomes equitably the owner of a proportion of the 


bond.^l The force, effect, and character of de¬ 
tached coupons may be determinable by reference to 
the bond of which they arc a part,"^® and they may 
be controlled by conditions of the mortgage secur¬ 
ing the bond where there is apt reference to such 
conditions.*^® Although unsealed, detached coupons 
have been regarded as specialties, like the bonds,*^^ 
and are governed by the same statute of limitations 
which is applicable to the bonds, as shown in the C. 
J.S. title Limitations of Actions § 55, also 37 C.J. p 
7.54 notes 97-2. For some purposes, however, de¬ 
tached coupons may be regarded as separate and 
distinct indebtednesses or contracts.*^® So, for some 
purposes, past due coupons payable to bearer when 
detached from the bonds may be regarded as inde¬ 
pendent and separate instruments,*^® as, for ex¬ 
ample, for the purpose of transfer as shown below 
in subdivision b (3), or of siik, as shown below in 
subdivision c. 

Questions as to w'hether coupons bear interest aft¬ 
er maturity are considered in the C.J.S. title Inter¬ 
est § 15, also 33 C.J. p 205 note 67-p 26 note 74, and 
the rule has been recognized or applied both where 
the coupons arc attached to the bonds'^’^ and where 
they have been detached.7® Where interest coupons 
call for interest at a certain rate when declared to 
be earned and due, as provided in the accompanying 
mortgage, such coupons do not begin to draw inter¬ 
est until there is a default in payment, according to 
the terms of the mortgage.*^® Questions as to the 


59. U.S.—Kenosha v. I,ann.son, Wis., 
9 Wall. 477, 483. 19 L Ed. 71*5. 

Me.—Myers v, York & Cumberland 
R. Co., 43 Mr. 332. 

14a C..T. p 653 note 4. 
ea U.S.—Krno.sha v. Lamson. Wis., 
9 Wall. 477. 19 L.Ed. 725. 

61. N.Y.—(loodjon v. United Bond & 
Building Corp., 234 N.Y.S. 622. 226 
App Div. 137. 

62. N.Y.—Hudson Valley R. Co v. 
C’Connor, 88 N.Y.S. 742, 95 App. 
Div 6. 

63. La.—Alwiham v. Now Orleans 
Brewing Assoc., 35 So 268. 110 La. 
1012 

N.J.—Mack V. American Telephone 
Co., 74 A. 263, 79 N.J.Law 109. 

64. U.S—Aurora v. West, Ind.. 7 
Wall. 82, 19 L.Ed. 42—Kenosha v. 
Lamson, Wis., 9 Wall. 477, 19 L.Ed. 
725. 

65. Fla.—Trustees of Internal Impr. 
Fund v. Lewis, 16 So 325, 34 Fla. 
424, 43 Am S.R. 209, 26 L R.A. 743. 

N.Y.—Evert son v. Newport Nat. 
Bank, 66 N.Y. 14, 23 Am.R. 9— 
Perry v. Norddeutchor Lloyd, 268 
N.Y.S. 526, 150 Mlsc. 73. 

66 . S.C.—State v. Spartanburg & U. 
R. Co.. 8 S.C. 129. 


67. Mass.—Chafr*e v. Middlesex R. j 
Oo., 16 N.E. 34. 146 Ma.ss. 224. 

M'o.—St. Louis-Carterville Coal Co. 
v. Southern Coal, etc., Co., 186 S. 
W. 1152, 194 Mo App 598 
S C.—State v. Spartanburg & U. R. 

Co., 8 SC. 129 
14a C.J p 101 note 7. 

68. N Y —Hudson Valley R Co. v. 
O’Connor. 88 N.Y.S. 742, 95 App. 
Div. 6. 

14a C J. p 653 note 11. 

69. U.S—Kenosha v Lamson, Wis., 
9 Wall. 477, 19 L Ed. 725 

Mo—St. Louis-Carteiville Coal Co. 
V. Southern Coal, etc, Co., 186 S. 
W 1152. 194 Mo App 598. 

SC.—State V. Sparfanburg & U. R- 
Co., 8 S.C. 129. 

70. SC.—State v. Spartanburg & U. 
R. Co. supra. 

71. Pa.—Real Est. Trust Co. v. 
Pennsylvania Sugar Refining Co.. 
85 A. 365. 237 Pa, 311, 43 L.R.A., 
N.S, 82. 

72. U.S.—Kenosha v. Lamson, Wis., 
9 Wall. 477, 19 L.Ed. 726. 

N.Y.—Bailey v. Buchanan County, 22 
N.E. 165, 116 N.Y. 297, 6 L.R.A. 
662 . 

73. Mo.—St. Louis-Carterville Coa^ 
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Co. V. Southern Coal, etc, Co.. 186 
S VV. 1152, 194 Mo App. 698. 

14a C.J. p 653 note 18 

74. NY —Bailey v. Buchanan Coun¬ 
ty, 22 NE. 155, 116 N.Y. 297, 6 L. 
R.A. 662. 

75. Conn.—Fox v. Hartford & W. H. 

R. Co., 38 A 871, 70 Conn. 1. 

Ky.—Mt. Sterling, etc., Co. v First 
Nat. Bank of W\valusing, Pa., 144 

S. W. 376. 147 Ky. 370. 

N.J.—Fidelity Mutual Life Ins. Co 
V. Wilkt‘S-Barre & H R. Co, 120 
A. 743, 98 NJI.aw 607—Mack ▼. 
American Telephone Co., 74 A. 263. 
79 NJ.Law 109 

N Y.—Hn.skins v. Albany, €»tc., R. Co., 
76 N.YS 667, 74 App.Div. 31. 

78. N Y.—Bailey v Buchanan Coun¬ 
ty, 22 N.E. 156, 116 N.Y. 297. 6 L 
R.A. 562. 

77. S.C.—Rice v. Shealey, 50 S.E. 
868. 71 S.C. 161. 

14a C.J p 662 note 87. 

78. Fla.—Intarnal Imp. Fund v. 

Lewis, 16 So. 325, 34 Fla. 424. 

14a C.J. p 652 note 87. 

79. Ga.—Central of Georgia R. Co. 
V. Central Trust Co., 69 S.E. 708. 
136 Ga. 472. 
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rate of interest after maturity on obligations for 
the payment of money are considered in detail in 
the C.J.S. title Interest § 39, also 33 C.J. p 225 note 
64-p 229 note 88. 

Questions as to the nature of coupons are con¬ 
sidered in various aspects and in detail in Bonds § 
65, and questions as to the payment of coupons out 
of net income or revenue generally are considered 
above in subdivision a of this section. 

Mortgage os security. Inasmuch as the mortgage 
is generally given to secure the entire bonded debt, 
principal and interest, as shown infra § 1189, the 
coupon holder, even where the coupon is detached 
from the bond and is owned by one person, while 
the bond is owned by another, is in general entitled 
as well as the bondhoblcr to the benefit of the mort¬ 
gage licn.^^ So an assignment of matured coupons 
carries with it by implication an interest in the 
mortgage security.^^ 

If the coupons arc no part of the mortgage debt, 
as where they are detached before the bonds arc 
issued and sold and transferred as separate instru¬ 
ments to perst)ns other than the purchasers of the 
bonds, they are not secured by the mortgage 
nor do coupons detached prior to the certification 
of the bonds by the trustee come within the pro¬ 
tection of the mortgage,^*** and the bolder of coupons 
detached before certification is not entitled to pay¬ 
ment out of the foreclosure sale of the mortgaged 
property, as sho>vn infra § 1211. 

(2) Negotiability; Bona Fide Holder 

Coupons attached to bonds partake of the negotiabil¬ 
ity of the bonds, but detached coupons must contain 
words of negotiability in order to be negotiable. General 
rules as to bona fide holders apply to coupons. 

Coupons attached to the bond, being part of it, 


under the rules stated in subdivision b (1) of this 
section supra, partake of the negotiability of the 
bond while so attached but if the coupons are 
detached, they are not negotiable unless they con¬ 
tain words importing negotiability,the negotiabil¬ 
ity of the bond not being sufficient after severance 
to make the coupon also negotiable.*® 

A coupon may be made nonnegoliable by refer¬ 
ence to a mortgage containing conditions making 
the time of payment of the coupons subject to a 
contingency over which the holder has no control, 
and which might postpone their payment indefinite¬ 
ly.**^ On the other hand, the fact that coupons arc 
declared to be for interest on bonds specified by 
their numbers docs not destroy their negotiability 
when separated from the bond.** 

Coupons payable to bearer are negotiable instru- 
ments,*^^ and pass by delivery, as .shown in the fol¬ 
lowing subdivision of this section, provided they are 
not made nonnegotiable by other terms contained ei¬ 
ther in the coupon itself or the bond or mortgage.*^' 

Questions as to the negotiability of coupons are 
treated in general and in detail in Bonds § 65. 

Bona fide holders. The general rules of law as to 
bona fide holders for value of negotiable inslru 
ments apply to negotiable interest coupons; a bona 
fide holder takes them free from adverse equities or 
claims.^^ and this rule applies where the coupons 
have been stolen.®- 

Duc reference in coupons to the mortgage and 
bonds charges the holder with notice of the provi¬ 
sions contained in the mortgage and the bonds,-** 
but the fact that coupons arc declared to be for 
interest on bonds sjiccified by ibcir numbers does 
not impair the title of one purchasing from another 
without production of the bond.*'* 


80. N y.—Union Tru.st To. v. Monti- 
eello, etc., It Co, 63 NT. 311. 20 
Am.R. 641—UonK Island L. & T. 
Co. V. UuiiR Island City, etc., R Co., 
82 N Y S 644, 85 App.Div. 36. 

Vt.—Millor V. Rutland, etc., R. Co., 
40 Vt. 399, 94 Ain.D. 413. 

81. VI.—Sewall v. Rrainord, 38 Vt. 
364. 

88 . N Y.—Klpin v East Rivt*r Elrc- 
irlo Eight Co.. 71 N E. 495, 1S2 
N.Y. 27. 

83. NY. - -Holland Trust Co. v. 

Thompson-1 louston Elrt-tric Co., 62 
N.K. 1090, 170 N.Y. 68, affirming 71 
N.Y.S. 61. 62 App.Div. 299. 

14a C.J. p 654 note 43. 

84. N.Y.—McClelland v. Norfolk 

Southern R. Co., 18 N.E. 237, 110 
N.Y. 469, 6 Am.S.R. 397, 1 E.R.A 
299—Greene v. Minzesheimer, IIU 
N.Y.S. 429. 


85. Me—Jackson v. York, etc, R. 
Co.. 48 Me. 117. 

14a C.J. p 664 note 27. 

Interest warrant! 

Coupons which are called "interest 
warrants” are not negotiable when 
detached, where they are not paya¬ 
ble to any person hy name or his or¬ 
der. or to the bearer. 

N Y.- - Evertson v Newport Nat. 

Hank, 66 N.Y. 14, 23 Am R 9. 
Ohio.—Wright V. Ohio, etc., R Co., 
12 Ohio Dec., Reprint, 736, 1 Di.sti. 
465. 

86 . N.Y.—Evertson v. Newport Nat. 
Hank, 66 N.Y 14. 23 Am.R. 9. 

87. N.Y.—McClelland v. Norfolk 

SoutlKirn R Co., 18 N.E. 237, 110 
N.Y. 469, 6 Am.S.R. 397. 1 L R.A. 
299 

88 . N.Y.—Evertson v. Newport Nat. 
Bank. 66 N.Y. 14, 23 Am.R. 9. 
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89. U.S.—Ketchum v. Duncan, Ala. 
96 U S. 659, 24 E Ed. 868 

Fla—Trustee.s of Internal Imp. Fund 
V. Lewis, 16 So. 325. 34 Fla. 424, 43 
Am S n. 209. 26 E.U A. 743. 

N Y.—Evertson v. Newport Nat 
Hank, 66 N.Y. 14, 23 Am.R 9. 

90. NY.—Greene v. Minzeshcinif-r, 
no NTS. 429. 

91. NY—Evertson v. Newport Nat. 
Hank, 66 N.Y. 14. 23 Am R. 9. 

98. U.S.—Gilbough v Norfolk & P. 
R. Co., C.CVa., 10 FCas.No.6.419, 
1 Hughes 410. 

NY.—Evertson v. Newport Nat. 
Hank. 66 NY. 14, 23 Am R. 9 

93. N Y.—McClelland v. Norfolk 
Southern R. Co.. IS N.E 2.37. 110 
N.Y. 469, 6 Am.SR. 397. 1 ERA. 
299. 

94. N.Y.—Evertson v. Newport Nat. 
Hank, 66 N.Y. 14, 23 Am.R. 9. 
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The transferee of nonnegotiable coupons ac¬ 
quires no better title than the person from whom he 
purchases, and takes them subject to the claim of 
the true owner from whom they have been stolen,®^ 
If coupons arc overdue when transferred, the trans¬ 
feree is not in general a bona fide holder in the 
sense that he takes free from outstanding equities.®® 
If a transferee of a bond and attached coupons 
takes it after the date of maturity of some of the 
coupons, but before the date of maturity of the bond 
itself and later coupons, he takes the past due cou¬ 
pons subject to all outstanding equities,although, 
as to the bond and subsequent coupons, he may be 
a purchaser for value without notice.®* 

(3) Transfer 

Whether or not coupons attached to a corporate 
bond pass with a transfer of the bond depends primarily 
on the Intention of the parties, and detached coupons 
may, under some circumstance so pass. Coupons payable 
to bearer are transferable by delivery, if otherwise 
negotiable. 

Whether or not coupons not detached pass with a 
transfer of the bond depends upon the intention of 
the parties. The delivery by the transferor of the 
bond with coupons attached is evidence of the inten¬ 
tion of the parties to include the coupons in the 
transfer, and will so operate, unless controlled by 
an express stipulation to the contrary made by the 
transferor of the bond at the time of its delivery, or 
by other admissible evidence sufficient to show that 
a reservation of the coupons to the transferor of 
the bond was intended by the parties; but evidence 
of the transferor's secret intentions unsupported by 
other evidence will not be admitted to controvert 
the legal effect of a delivery of the bond and at¬ 
tached coupons without reservation, express or im¬ 
plied, made at the time of the transfer.®® 

Title to coupons attached to bonds when a con¬ 
tract to sell the bonds becomes effective passes to 
the buyer where the sale of the bonds occurs at such 
time, in the absence of any contravening provision 
of the contract, but, if the sale of the bonds does 
not occur at such time but only when the bonds are 


delivered and paid for, title to coupons which be¬ 
come due and payable prior to delivery and payment 
does not pass unless the contract includes such cou¬ 
pons in the sale. In such case the question as to 
when the sale occurs depends in general on the 
terms of the contract duly construed.^ 

There is authority for the view that, even where 
coupons are detached but are still in the possession 
of the bondholders at the time he transfers the 
bond, the transferee may be entitled under the trans¬ 
fer to both bond and detached coupons, unless re¬ 
served to the transferor at the time, and that this 
rule applies to detached coupons which are past 
due.2 

In accordance with the general rule stated in 
Bonds § 65, detached coupons, payable to bearer, 
and otherwise negotiable, are transferable by de¬ 
livery.® Such coupons, when past due, may be re¬ 
garded as independent and separate instruments for 
purposes of transfer.® 

(4) Maturity 

In general the terma of the governing contract con¬ 
trol in determining the time of maturity of coupons. 

Unpaid coupons attached to an income bond con¬ 
taining a promise to pay the face of the bond with 
interest on a specified date become due and pay¬ 
able on such date whether or not the income of the 
corporation warrants such payment.® It seems that 
where the date of payment is left blank in a couiwn 
the due date may be ascertained frpm other sourc¬ 
es.® 

Majority bondholders may not extend the time of 
coupons not yet due if the only power given to them 
by the controlling contract is to waive defaults 
which have already occurred.^ 

When days of grace, now abolished in many, if 
not all, jurisdictions, by the Negotiable Instruments 
Law or otherwise, were allowed, there was a con¬ 
flict of authority as to whether coupons were enti¬ 
tled to days of grace. In some jurisdictions it was 


95. N.Y.—Evertson v. Newport Nat. 
Bank, supra. 

96. U.S.—Worth v. Marshall Field 
& Co., N.C.. 240 F. 396. 163 C.C.A. 
321. 

67. U.S.—Worth v. Marshall Field & 
Co., supra—Githough v. Norfolk & 
P. R. Co., C.C.Va., 10 F.Cas.No. 
5,419. 1 Hughes 410. 

96. U.S.—Worth v. Marshall Field & 
Co., N.C., 240 F. 396, 163 C.C.A. 
321-~Gilbough v. Norfolk ft P. R. 
Co., C.C.Va.. 10 F.Ca8.No.6,419, 1 
Hughes 410. 


99. Conn.—Fox v. Hartford, etc., R. 

Co., 38 A. 871, 70 Conn. 1. 

1. Ky.—Gamble v. Hollenbach, 223 

S.W. 833, 188 Ky. 686. 

6. N.Y.—Hudson Valley R. Co. v. 
O'Connor, 88 N.Y.S. 742, 96 App. 
Dlv. 6. 

3. N.Y.—Evertson v. Newport Nat. 

Bank, 66 N.Y. 14, 23 Am.R. 9. 

S.C.—State V. Spartanburg ft U. R. 
Co.. 8 S.C. 129. 

14a .C.J. p 663 note 28, p 666 note 46. 
4» N.Y.—^Bailey v. Buchanan County, 
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22 N.E. 166, 116 N.Y. 297, 6 L.R.A. 
662. 

6. U S.—Sears v. Greater New York 
Development Co., C.C.A.Ma8s.. 51 
F.2d 46. affirming, D.C., 19 F.2d 664, 
and certiorari denied Greater New 
York Development Co. v. Sears, 62 
S.Ct. 42, 284 U.S. 668, 76 L.Ed. 666. 

e. N.Y.—McClelland v. Norfolk 

Southern R. Co., 18 N.E. 237, 110 N. 
Y. 469, 6 Am.S.R. 897, 1 L.RA. 299. 

7. N.Y.—McClelland v. Norfolk 

Southern R. Co., supra. 
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held that they were;* in others the courts took a 
contrary view.* 

(S) Presentment and Demand for Payment 

In general preeentment of a coupon and demand for 
payment ie not neceeeary In order to charge the cor¬ 
poration In reepect of the amount due on the coupon. 
In any event a etlpulatlon for preeentment preeupposes 
that the corporation will be ready and willing to pay at 
the etipulated time and place, and a demand In accord¬ 
ance with the contract provision Is sufficient. 

The provision of the Negotiable Instruments Law 
that presentment for payment is not necessary in 
order to charge the person primarily liable applies 
to a negotiable coupon,^® and, according to some 
cases, failure to present coupons and to demand 
payment docs not necessarily defeat the right to 
interest represented by the coupons, notwithstand¬ 
ing provisions of the bond to which they were at¬ 
tached for presentment or surrender of the coupons 
at a specified time and place.^i 

A stipulation for presentation of the coupons at 
a particular place for payment is based on the as¬ 
sumption that the corporation will be ready to pay 
the coupons at the time and place stipulated, and 
the enforcement of the stipulation is conditional on 
the existence of that fact, even though in form the 
stipulation is absolute, so that if the corporation is 
not ready to make payment at the time and place 
arranged for, presentation is not necessary to start 
the interest running on the coupons. A corporation 
can only rely on failure of presentation as a defense 
by further alleging and proving that it was pre¬ 
pared to pay the coupons at the place and time stip¬ 
ulated.^* A stipulation for the presentation of the 
coupons at a |iarticular place for payment is insert¬ 
ed for the benefit of the corporation upon which the 
obligation to pay rests, and may be enforced by any 
one else who assumes that obligation.^* 

Where the corporation is ready to pay the inter¬ 
est coupons and a demand is required by the con¬ 
tract, the place where the coupons arc payable is the 
proper place to make a demand.'^ Under some 
contracts it is sufficient if demand for the payment 
of interest is made by the holder of the coupon. 
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and a demand by the trustee in the trust deed is not 
required.^* 

The holder of coupons issued with mortgage 
bonds must bear the loss resulting from his failure 
to present the coupons to the mortgage trustee at 
maturity and before the trustee became insolvent, 
where the corporation had deposited with the trus¬ 
tee the money for payment, in accordance with the 
governing contract, and the trustee was, under such 
contract the agent of the bondholder to receive 
payment. 

(6) Payment or Discharge in General 

The terms of the governing contract or law In goner- 
al are determinative of queetiona as to matters of pay¬ 
ment, including questions as to agency to receive, and 
the medium of, payment. Detaching coupons from bonds 
before transfer of the bonds may show, or tend to show, 
under some, but not all, circumstances, that the coupons 
are canceled. 

The payment of coupons may be regulated by the 
mortgage, and in such case the right of the holders 
of coupons will be governed thereby, nor will the 
rights of the holders of coupons based on the regu¬ 
lations contained in the mortgage given as security 
be affected necessarily by subsequent contracts be¬ 
tween the mortgagee and corporation modifying 
somewhat the manner of payment. So if a mort¬ 
gage stipulates that payment of interest shall be 
made by the trustee out of any moneys arising from 
the sale of particular lands, the trustee may use 
such proceeds in paying overdue coupons, notwith¬ 
standing a subsequent contract between the trustee 
and the corporation debtor provided for the pay¬ 
ment of the coupons in scrip and deferred the com¬ 
pulsory payment of the coupons for a fixed number 
of years.i^ 

A payment by the corporation to the trustee un¬ 
der the mortgage of the amount of coupons is a 
sufficient and valid payment where, under the gov¬ 
erning contract, the trustee is the agent of the hold¬ 
er of the coupons to receive payment, and the hold¬ 
er of the coupons cannot successfully object that 
payment of coupons to the mortgage trustee was 
not sufficient because it was not made at the time 
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8 . N.Y.—Evert8on v. Newport N-at. 

Bank, 66 N.Y. 14, 23 Am.R. 9. 

•. Mass.—Chaffee v. Middlesex R. 

Co., 16 N.E. 34. 146 Mass. 224. 

3.0. Mich.—Morley v. University of 
Detroit, 248 N.W. 570, 263 Mich. 
126, 90 A.L..R. 4C4. 

N.Y.—Perry v. Norddeutscher Lloyd, 
268 N.Y.S. 625, 150 Mlsc. 73. 

11. U.S.—^Warner v. Rising: Fawn 
Iron Co., C.C.aa.. 29 F.Ca8.No.l7.- 
182. S Woods 614. 


Qa.—Rome Ry. & Tiight Co. v. Lips¬ 
comb. 89 SR 586. 18 Ga App. 438. 

la. U.S—Walnut v. Wade, Ill., 103 
U.S. 683, 26 L.Ed. 526. 

La.—Abraham v. New Orleans Brew¬ 
ing Assoc., 35 So. 268, 110 La. 1012. 

13b La.—Abraham v. New Orleans 
Brewing Assoc., supra. 

14. Ind.—Taber v. Cincinnati, etc., 
R. Co., 15 Ind. 459. 

791 


15. Ind.—Taber v. Cincinnati, etc., 
R. Co., supra. 

16. Mich.—Morley v. University of 
'Detroit, 256 N.W. 861, 269 Mich. 

216, 96 A.L.R. 1217, certiorari de¬ 
nied 55 S.Ct. 515, 294 US. 718. 
79 L.Ed. 1261—Morley v Universi¬ 
ty of Detroit. 248 N.W. 670, 263 
Mich. 126, 90 A.LR. 464. 

17. U.S.—Little Rock & Ft. S. R. Co. 
V. Huntington. Ark., 7 S.Ct. 517, 
120 U.S. 160, 30 L.Ed. 591. 
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provided by the governing contract where the 
trustee was the agent of the holder to receive pay¬ 
ment, The trustee under the mortgage may, when 
duly authorized by the holder of coupons, demand, 
and receive, payment and surrender the coupons 
and such payment is a valid payment.^® 

Neither employees of the corporate obligor nor 
the trustee named in an indenture given to secure 
debentures may waive provisions of the trust in¬ 
denture as to deposit of funds by the obligor wkh 
the trustee for the payment of coupons, in view of 
the interest of the coupon holders.®® 

The severing of coupons from the bonds before 
issue of the bonds to a purchaser may evidence an 
intent to cancel the coui)ons,®i especially where all 
the bonds and stocks are owned by the same person, 
and the practice of severing coupons as they become 
due is shown.®® A person to whom, under such cir¬ 
cumstances, the detached coupons come as a gift 
and who is not therefore a bona fide purchaser for 
value cannot set up a claim on the assumption that 
the coupons have not been canceled.®® Where the 
owner of bonds detaches overdue coupons there¬ 
from and then pledges the bonds as security, there 
is no presumption that the coupons have been can¬ 
celed,®^ and, in the absence of evidence .showing an 
intent to cancel the coupons, the pledgor who has 
retained the coupons may base a claim thereon to a 
share of the proceeds of a foreclosure sale, as 
shown infra § 1211. When detaching coupons from 

18. Mich.—Moricy v. University of 
Detroit. 256 N W. 861, 269 Mich. 

216, 96 A.L.R. 1217, certiorari de¬ 
nied 65 S.Ct. 645. 294 US. 718, 79 
L.Dd. 1251—Moricy v. University 
of Detroit, 248 n!w. 570, 263 Mich. 

126, 90 A.L.R. 464. 

19. III.—Central Trust Co. of Illi¬ 
nois V. Owsley. 188 Ill.App. 606. 

80. U.S.—In re National Public 
Service Corporation, D.C.N.Y., 3 P. 

Supp. 2G2. 

I 

81. Mich.—Chicaffo, etc., R. Co. v. 

Turner, 44 NW. 174, 79 Mich. 133. 

Bavorance hafora na^otlation 

It has »)Cen held that interest cou¬ 
pons detached from bonds secured by 
mortgage before ni^goliation and pur¬ 
loined by an officer of the corporate 
mortgagor W'cre not valid and sub¬ 
sisting obligations of the mortgagpr, 
notwithstanding provision of mort¬ 
gage that lien and security thereof 
would take effect from dale thereof, 
without regard to date of actual is¬ 
sue, sale,' or negotiation of bonds, 
since such provision could not be 
construed to mean that interest cou¬ 
pons maturing before issuance of 
bond would be obligations for inter¬ 


bonds is not a cancellation of the coupons, the pay¬ 
ment of the bond has no effect on the continued ex¬ 
istence of the coupon,®® 

Questions as to the payment of coupons out of 
net revenue or income are considered in subdivision 
a of this section supra; as to payment out of sink¬ 
ing fund, supra § 1169; and as to payment out of 
proceeds of foreclosure sale, infra § 1211. 

Medium of payment. The question as to what 
medium may or must be used for the payment of 
coupons depends on the terms of the governing 
contract and of the governing laws, duly con¬ 
strued.®® The Joint Resolution of Congress of 
June 5, 1933, 48 U.S.St. at L. pp 112, 113, c 42, 31 
U.S.C.A. §§ 462, 463, prohibiting and nullifying pro¬ 
visions* for payment of obligations in gold and pre¬ 
scribing what shall constitute legal tender, applies 
to coupons issued with corporate bonds, and, un¬ 
der such resolution, payment of an amount in dol¬ 
lars equal to the face value of a coupon containing 
a provision for payment in gold coin, in money con¬ 
stituting legal tender at the time of payment is suf¬ 
ficient to discharge the obligation even though the 
coupon was issued prior to the adoption of the Joint 
Resolution,®7 and the rule applies to coupons issued 
with bonds in the United States by a corporation 
incorporated here, which contain a provision for 
payment here in gold currency of the United States, 
or, in the alternative and at the option of the hold¬ 
ers, for payment in specified foreign countries in 

Sion for payment of an ohilgalion in 
‘•francs" commonly mean.'< payment 
in the curn*nt coin of Franco —Levy 
V. Cleveland, etc., R. Co, 206 N Y S. 
261. 210 AppDiv. 422, reversing 202 
N.V.S. 396, 121 Misc. 681. 

**a>old coin of the United States** 

A provision in a coupon for |)a.v- 
ment "in gold coin of the United 
States of Americ.a" of or equal to the 
standard of weight and fineness as of 
a certain date is not a contract for 
payment of gold coin as a commodity, 
or in bullion, but is a contract for 
the payment of money; it was in¬ 
tended, by such clause, to furnish a 
definite standard or measure of value 
in order to protect against a deprool- 
ation of the currency and against 
the discharge of the obligation by 
a payment of a lesser value than 
that prescribed.—Norman v. Balti¬ 
more & Ohio R. Co., 65 S.Ct. 407, 294 
U.S. 240, 79 L.Ed. 886. 96 A.L.R. 1352, 
affirming 191 N.E. 726, 265 N.Y. 37, 
92 A.L R. 1523, which affirmed 270 
N.Y.S. 928. 241 App.Dlv. 803, certio¬ 
rari granted 55 S.Ct. 103, 293 U.S. 
546, 79 L.Ed. 660. 

87. U.S.—Norman v. Baltimore & 
Ohio R. Co., supra. 


est.—Columbus Trust Co. v. Upper 
Hudson Electric & R. Co., 206 N.Y.S. 
368, 123 Misc. 771. 

88. Mich.—Chicago, etc., R. Co. v. 

Turner, 44 N.W. 174, 79 Mich. 133. 
83. Mich.—Chicago, etc., R. Co. v. 
Turner, supra. 

86. Pa.—Rhawn v. Edge Hill Fur¬ 
nace Co.. 51 A 360. 201 Pa. 637. 

85. R.T.—National Exch. Bank v. 
Hartford, etc., R. Co., 8 R.I, 376, 
91 Am.I). 237, 6 Am.R. 682. 

86. “Pranes” 

The term "francs,” as used In cou¬ 
pons issued in France with bonds of 
a corporation incorporated in the 
United States, was construed to mean 
French francs, notwithstanding the 
holder was given the option of re¬ 
ceiving payment in specified cities in 
France, Switzerland, or Belgium; in 
reaching this conclusion the court 
held that the option as to receiving 
payment referred to the place of pay¬ 
ment only and gave weight to the 
facts that the bonds and coupons 
were in the French language, that 
they were Issued in France, that va¬ 
rious dictionaries define the "franc" j 
as a French coin* and that, a provl- ] 
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•he currencies of such countries, where such option 
was not exercised before the enactment of the reso- 

lution.28 

The holder of the coupons cannot successfully ob¬ 
ject that payment to the mortgage trustee was not 
sufficient because it was not made in the medium 
provided by the governing contract where the trus¬ 
tee was the agent of the holder to receive pay- 
ment.29 

Questions as to medium of payment in general 
are considered in the C.J.S. title Payment §§ 13-37, 
also 48 C.J. p 595 note 65-p 630 note 72, as to the 
medium of payment of bonds in general, in Bonds 
§ 93, and as to the medium of payment of the prin¬ 
cipal of corporate bonds, supra § 1168. 

(7) Payment or Purchase 

Whether a partfeufar transaction Is a purchase or a 
payment of coupons is primarily a question of fact de¬ 
pendent on the Intention of the parties, but a transac¬ 
tion which operates as a purchase for some purposes 
does not, under all circumstances, so operate against 
bondholders. 

The question as to whether a transaction is a pay¬ 
ment or a purchase of coupons frequently arises be¬ 
tween bondholders and coupon holders where the 


corporate funds are not sufficient to pay both the 
principal of the bonded debt and the accrued inter¬ 
est thereon, as appears from cases hereinafter cited. 
The issue in such case involves more than the ques¬ 
tion whether the transaction as between the cor¬ 
poration and the coupon holders amounts to a pay¬ 
ment or purchase, but raises the further question 
whether the alleged rights of bondholders to an un¬ 
diminished security are to be affected adversely by 
tbe claim of the coupon holders that a purchase was 
intendcd.30 

Whether the transaction is a purchase or pay¬ 
ment is a question of fact dependent upon the inten¬ 
tion of the parties but whether, or not, if the 
transaction is a purchase, it is to operate as such, 
as between bondholders and coupon holders to the 
prejudice of the bondholders^ claims to an undimin- 
ished security depends on whether or not the bond¬ 
holders had knowledge or are chargeable with 
knowledge of the transaction and its legal effect.^- 

If the money is paid directly by the corporation 
debtor or its agent then the presumption is that the 
transaction is a payment and not a purchase but 
if the holder of coupons who secures their payment 
by an officer of the corporation knows that the 


28. U S.—Bethlehem Steel Co. v. 
Zurich General Atoident and Lia¬ 
bility Ina. Co, Lid. S Ct 856. 
roverainff Zurich General Accident 
and Liability Ins Co, Ltd, v. 
nethlchem Steel Co., 18 N K 2d 673. 
279 N Y 495, which reversed 6 N Y. 
S 2d 139, 254 App.Piv. 839. and 

AnKlo-Continentale Treuhand v. 
Bethlehem Steel Co„ 19 N.E 2d 89, 
279 N Y. 790, w'hich reversed 6 N.Y. 
S. 334. 255 App.Div. 844. 

Allen or eltlson holders 

(1) The supreme court of the 
United States applied the rule stated 
In the text notwithstandim? the hold¬ 
ers were foreign corporations, some 
of which had purchased their bonds 
In foreign countries.—Bethlehem 
Steel Co. V. Zurich General Accident 
and Liability Ins. Co.. Ltd., 69 S.Ct. 
856, reversing Zurich General Acci¬ 
dent and Liability Ins. Co., Ltd., v. 
Bethlehem Steel Co., 18 N.E.2d 673, 
279 N.Y. 495, which reversed 6 N.Y. 
S.2d 139, 264 App.Div. 839, and An- 
glo-Continentale Treuhand v. Bethle¬ 
hem Steel Co., 19 N.E.2d 89. 279 N. 
Y. 790, which reversed 6 N.Y.S. 384, 
265 App.Div. 844. 

(2) Prior to th(» foregoing decision 
of the supreme court some cases took 
the view that the resolution did not 
apply to coupons of the type de¬ 
scribed in the text, in the hands of 
al ion holders.—Anglo-Coniinentale 
Treuhand, A. G., v. St. Louis South¬ 
western R. Co., C.C.A.N.Y., 81 F.2d 


11, 105 A L R. 636, certiorari denied 
Henwood V Anglo-Continent ale Treu¬ 
hand, A. G , 56 S Ct. 675, 298 U S 
655, 90 L.Ed. 1381. 

(3) Some cases had, however, tak¬ 
en the view that the resolution was 
applicable to such coupons even In 
the hands of alien holders—Zurich 
General Accident & Liability Ins. Co. 
v. Lackawanna Steel Co., 299 N Y.S 
862, 164 Misc. 498 

(4) The applicability of the reso¬ 
lution was asserted where the cou¬ 
pons were sold by a citizen holder to 
an alien holder in order to evade the 
provisions of the resolution, with 
knowledge of the alien holder.— 
Zurich General Accident & Liability 
Ins. Co. V. Lackawanna Steel Co., su¬ 
pra—^Anglo-Continentale Treuhand, 
A. G., V. Southern Pac. Co., 299 N.Y. 
S. 859, 165 Mkso. 562, affirmed 298 
N.Y.S. 181, 261 App.Div. 803. 

(5) Before the question was finally 
settled by the supreme court, some 
cases had taken the view that the 
resolution did not apply to such cou¬ 
pons In the hands of citizen holders 
who had elected to receive payment 
in a foreign currency.—McAdoo v. 
Southern Pac. Co., D.C.Cal., 10 F. 
Supp. 953, reversed on other grounds. 
C.(:.A., 82 F.2d 121. 

(6) The view had also been taken 
however that the resolution did 
apply in such case.—City Bank 
Farmers Trust Co. v. Bethlehem 
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Steel Co, 280 N.Y.S 494, 244 App.Div 
634. 

29. Mich—Morlcy v. University of 
Detroit, 256 N \V. 861. 269 Mich. 
216. 96 A.LR. 1217, certiorari de¬ 
nied 55 SCI 515, 294 US. 718, 79 
LEd. 1251. 

30. US.—Farmers’ L & T. Co. v. 
Iowa Water Co, C C.Iowa, 78 P. 
881—South Covington, etc., R. Co, 
V. (lest. rCOhio, 34 F. 628, ap¬ 
peal dismissed 9 S.Ct. 798, 131 U 
S. 436. 33 L.Ed 223 

14a C.J. P 656 note 86 

31. U S.—^Wood V. Guarantee Trust 
& Safe Deposit Co, Til . 9 S.Ct. 131, 
128 US. 416, 32 L.Ed. 472—Farm¬ 
ers' I.I. & T. Co. V. Central Park. 
N. & E R. Co., N.Y., 193 F. 963. 113 
C.C.A. 691. 

N.J.—Morton Trust Co. v. Home Tel. 
Co., 67 A. 1020, 66 N J.Eq. 106. 

32. N.J.—Morton Trust Co. v. Tren¬ 
ton Home Tel. Co., 57 A. 1020, 66 
N.J.PTq. 106. 

14a C.J. p 666 note 88. 

33. U.S.—United 'Waterworks Co v. 
Farmers' L. & T. Co., Neb., 82 F 
144, 27 C.C.A. 92. 

Colo.—United Waterworks Co. v. 

Farmers’ L. A T. Co., 53 P. 611, 11 
* Colo.App. 225. 

N.J.—Morton Trust Co. v. Home Tcl 
Co.. 57 A 1020, 66 N.J Eq 106 
14a C.J. p 656 note 89. 

Coupoiui paid and eztiBgaishsd 
U.S—Anderson v. Pennsylvania Ho¬ 
tel Co., C.C.A.Fla., 56 F.2d 584). 
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moneys used for payment are not corporate funds, 
the transaction is a purchase, not a payment.3^ If 
the corporation furnishes its fiscal agent with funds 
for the payment of its coupons, but the agent uses 
such funds in another way, a subsequent acquire¬ 
ment by the agent of the coupons with other money 
will operate, so far as the bondholders are con¬ 
cerned, as a payment, and the agent will not be per¬ 
mitted to say that he is a purchaser of the coupons 
where a claim is made by him against the funds 
available to bondholders.^® 

The fact that the money to pay the coupons is 
furnished to the corporation by a third person, un¬ 
der an agreement between the corporation and the 
person advancing the money, that he is to hold the 
coupons as collateral security, while constituting, as 
between the corporation and such third person, a 
purchase of the coupons, will not have that effect 
on the rights of the bondholders if they are ignor¬ 
ant of the agreement but where an officer of a 
corporation advances money to it for the payment 
of coupons under an agreement that he is to hold 
the coupons as security for money advanced, he 
may enforce such agreement as against a subse¬ 
quent bona fide purchaser of the bonds where there 
are sufficient assets to pay all other creditors first.®"^ 

If an outsider, instead of furnishing the corpora¬ 
tion with money to pay for the coupons, pays for 
them himself, then the presumption is in favor of 
its being a purchase rather than a payment, and 
where the coupons are paid not by the corporation 
but by a bank in the regular course of its business 
the transaction is a purchase and not a payment, 
and the intent of the coupon holder to sell the cou¬ 
pon to the bank is inferred.®® Such presumption is 
fortified wherever an intent on the part of the cou¬ 
pon holders to sell the coupons rather than to ac¬ 
cept payment for them is shown.®® Still the ques¬ 
tion is one of fact as to what was the intent of the 
parties,^® and the presumption may be controlled by 
other evidence in the case.^i So, where the person 
paying the coupons owned practically all the stock 


of the corporation, and after the coupons were paid 
by him the word ‘‘paid” is written across them, there 
is evidence sufficient to sustain a finding that a pay¬ 
ment rather than a purchase was intended.^® The 
common transaction of cashing coupons at a bank 
does not under all circumstances amount to a pur¬ 
chase, and it may sufficiently appear that it is not a 
purchase where it is shown that the bank which 
cashed the coupons was interested in maintaining 
the credit of the corporation and persons depositing 
the coupons at the bank believed that the transac¬ 
tion amounted to a payment of the coupons.** 

Where the issue is between the bondholders as a 
class and the coupon holders, and where the trans¬ 
action, if found to be a purchase and not a pay¬ 
ment, would be prejudicial to the interest of the 
bondholders, by continuing in existence the coupons 
as a lien upon the mortgage security, the intent to 
purchase must be clearly proved. The intent to 
sell or the assent of the coupon holder to a sale need 
not be expressly indicated or given, however; it 
may be inferred from the circumstances of the 
transaction.** An intent to purchase may be evi¬ 
denced by an indorsement on the bond by a corpora¬ 
tion other than the obligor that in case of default 
in payment of the coupons by the obligor, the cor¬ 
poration making the indorsement will “purchase” 
coupons at their jiar value, especially where the in¬ 
dorsement is followed by the subsequent practice of 
the parties based thereon.*® 

c. Remedies 

In the abeenoe of contravening provlelona of the 
governing contract, in general an action for Interest 
due may be maintained by the holder of a coupon or 
bond. Recovery it governed by the terms of the gov¬ 
erning contract or law, and in general Judgment may 
be enforced against property not covered by the mort¬ 
gage securing the bend or coupon. 

In the absence of provisions in the governing 
contract excluding the right in express terms or 
by necessary implication, a holder of coupons may 
sue to recover the amount due thereon,*® or a bond- 


34. U.S.—Union Truat Co. of Lan¬ 
caster, Pa., v. Berwick Cons. Oas 
Co., C.C.ra., 196 P. 611. 

36. U.S.—Farmers' L. & T. Co. v. 
New England Waterworks Co., 111., 
137 P. 729, 70 C.C.A. 163. 

36. U.S.—Farmers’ L. & T. Co. v. 
Iowa Water Co., C.C.Iowa, 78 P. 
881—South Covington, etc., R. Co. 
V. Gest. C.C.Ohio, 34 F. 628, appeal 
dismissed 9 S.Ct. 798. 131 U.S. 436, 
33 L.Ed. 223. 

37. Mass.—Haven v. Grand Junc¬ 
tion R., etc., Co., 109 Mass. 88. 


35, U.S.—Ketchum v. Duncan, Ala., 
96 U.S. 659, 24 L.Ed. 868. 

36. U.S.—^Ketchum v. Duncan, Ala., 
96 U.S. 669, 24 L.Ed. 868, affirm¬ 
ing, C.C., Duncan v. Mobile & O. 
R. Co., 8 F.Ca8.No.4,187, 3 Woods 
667—Union Trust Co. of Lancaster, 
Pa. v. Berwick Cons. Gas Co., C.C. 
Pa., 196 F. 611. 

40. U.S.—^Wood v. Guarantee Trust 
& Safe Deposit Co., Ill., 9 S.Ct. 131, 
128 U.S. 416, 32 L.Ed. 472—Ketch¬ 
um V. Duncan, Ala., 96 U.S. 669, 24 
L.Ed. 868. 

41. U.S. —^Wood V. Guarantee Trust 

^94 


& Safe Deposit Co., Ill., 9 S.Ct. 
131, 128 U.S. 416, 32 L.Ed. 472. 

48. U.S.—Wood V. Guarantee Trust 
& Safe Deposit Co., supra. 

43. U.S.—'Venner v. Farmers* L. A 
T. Co.. Mich., 90 F. 348, 33 C.C.A. 
96. 

44. U.S.—Ketchum ,v. Duncan, Ala., 
96 U.S. 669, 24 L.Ed. 868—Venner 
V. Farmers’ L. & T. Co., Mich., 90 
F. 848, 33 C.C.A. 96. 

45. Pa.—Rea v. Pennsylvania Canal 
Co.. 91 A. 1063, 246 Pa. 689. 

43. 111.—Romberg v. Interstate Inde- 
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holder may sue on his bond to recover interest.*^ 
Holders of bonds containing a provision for pay¬ 
ment of interest out of net earnings may maintain 
a suit in equity for discovery and accounting, on 
due allegations of misappropriation of the assets or 
property of the corporation,^® and may protect 
their rights by petitioning a court of equity to en¬ 
join the diversion of moneys from the fund applica¬ 
ble to the payment of interest and to compel its ap¬ 
plication thereto.^® The right to sue on a coupon 
may, under some circumstances, be affected ad¬ 
versely by lack of words of promise or of negotia¬ 
bility in the coupon.®® 

A bondholder may not maintain a suit in equity 
on behalf of himself and other bondholders to make 
payment of interest on the bonds an obligation of 


a corporation which controls through stock owner¬ 
ship, and operates the business of, the corporation 
which issued the bonds, in the absence of any agree¬ 
ment to assume such obligation, illegality, fraud, 
or other wrongful act or conduct.®^ 

While an action for past due interest may be 
brought by an individual bondholder, even though 
the principal debt is not yet due,®2 a bondholder 
who seeks to recover the principal on the bond be¬ 
fore maturity on the theory of anticipatory breach 
is not entitled in any event to recover the interest 
represented by future coupons.®® 

The right of an individual holder to sue on a 
coupon may be subject to limitations or restrictions 
on such right contained in the bond, or in the mort¬ 
gage or trust indenture given as security for the 


pendent Telephone & Tolo^rraph 
Co.. 200 Ill.App. 609. 

N.Y.—Goodjon v. United Bond & 
Building Corporation. 234 N.Y.S. 
622, 226 App.DIv. 137—Berman v. 
Consolidated Nevada-ITtah Corp., 
230 N.Y.S. 421, 132 MIsc. 462. 

14a C.J. p 657 note 12. 

Xa New Jersey 

(1) The rule stated In the text 
has been applied to coupons detached 
from a debenture bond,—Mack v. 
American Telephone Co., 74 A. 263, 
79 N.J.Law 109. 

(2) Detached coupons may be sued 
on as such by a bona tide holder re¬ 
gardless of a mortpagre provision 
concerninic the payment of the mort- 
KaK** Indebtedness—Fidelity Mutual 
Life Ins. Co., v. Wilkes-Barre & H. 
R. Co.. 120 A. 743, 98 N.J.Law 607. 

(3) In the case of bonds secured 
by mortjaKO, however, it was held 
that an action would not lie on over¬ 
due coupons until after foreclosure | 
and sale of the mortRased premises, 
in view of Act March 23, 1881— 
Holmes v. Seashore Electric Rail¬ 
road Co.. 29 A. 419, 67 N.J.Law 16. 
Zndependeat and separate Instnuneat 

Past due coupons payable to bear¬ 
er, which have been detached from 
the bond, may be reRarded as inde¬ 
pendent and separate instruments 
for purposes of suit or action, 

U.S.—Edwards v. Bates County, Mo., 
16 S.Ct. 967, 163 U.S. 260. 41 L.Ed. 
166. 

N.Y.—Bailey v. Buchanan County, 22 
N.E. 165, 116 N.Y. 297, 6 L.K.A. 
662. 

14a C.J. p 653 note 14. 

47, Pa. — Baker v. Consumers* Box 
Board, etc., Co., 20 Pa.Dist. 899— 
Railways Company General v. 
Newtown Electric St. R. Co., 32 
I*a.Co. 38. 

Nffsot of ■oonrity mad rofsrsaos to 
tmst agroomoBt 

(1) Where the bond contains an 


absolute promise of the maker to 
pay interest on dates specifically 
stated therein, the bondholder may 
briny an action at law on the bond 
to recover past due interest, even 
thouRh a mortgage secures the in¬ 
terest by a lien on land, on earninRs, 
or on both, or even thouRh Interest 
is not secured by mortRaRe.—Marlor 
V. Texas, etc., R. Co., C.C.N.Y., 19 
F. 867, 22 Blatchf. 464, afftrined Tex¬ 
as, etc., R. Co. V. Marlor, 8 S.Ct. 
311, 123 U.S. 687, 31 L.Ed. 303. 

(2) So, where the bond contains 
such absolute promise, the riRht of 
the bondholder to recover past due 
interest has been recoRnized not- 
withstandlnR the bond contains a 
provision that for the riRhts of bond¬ 
holders reference is to be made to 
the trust ayreement.—Watson v. Chl- 
cayo. etc., R. Co., 163 N.Y.S. 293. 90 
MJsc. 388. 

ProTlaioa for paymoait la scrip 

Where a corporate mortyaye pro¬ 
vided that, in the event of a failure 
of net earninys sufficient to pay in¬ 
terest on the bonds secured by it, the 
corporation can at its option issue 
certain scrip in lieu thereof, a bond¬ 
holder was not bound to accept scrip 
unless the condition supervened 
which authorized the corporation to 
issue it, and the burden is on them 
to prove that it has supervened, and 
he was not bound to prove the con¬ 
trary in the first instance; but his 
riyht of action was prima facie per¬ 
fect upon the proof of the nonpay- 
1 ment of interest on the presentation 
of his bond at the same time and 
place where the. interest vras made 
payable.—Marlor v. Texas, etc., R 
Co., C.C.N.Y., 19 F. 867, 22 Blatchf. 
464. affirmed 8 S.Ct. 311. 123 U.S. 687, 
31 L.Ed. 303. 

48. U.S.—Edwards v. Bay State Gas 

Co., C.C.Del.. 91 P. 946—Morse v. 

Bay* State Gas Co. of Delaware. 

C.C.Del., 91 P. 938. 

14a C.J. P 640 note 19. 
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49. Ohio.—Dayton, etc., R. Co. v. 
Shoemaker, 3 Ohio Cir.Ct. 473. 

50. Conn.—Crosby v. New London, 
etc., R. Co.. 26 Conn. 121. 

16 C.J. p 677 note 69. 

Blyht of Mslynee 

In the absence of statutory au¬ 
thorization, no action can be main¬ 
tained, in the name of an assiynee, 
on detached interest coupons which 
contain no neyotiable words nor lan- 
Ruaye from which it can be inferred 
that it was the deslyn of the corpo¬ 
ration, as obliyor, to treat them as 
neyotiable paper.—Jackson v. York, 
etc., R. Co.. 48 Me. 147. 

61. U.S.—Allen v. Philadelphia Co., 
D.C.Pa.. 265 F. 807, affirmed, C.C. 
A., 265 F. 817, certiorari denied 41 
S.Ct. 8, 254 U.S. 633, 65 L.Ed. 448. 

58. Pa.—Montyomery County Agri¬ 
cultural Soc. y. Francis, 103 Pa. 
378. 

Bestzlotloas m to »ctloa for pxUu 
cipal 

Even though, under the yovern- 
Iny contract, an individual bondhold¬ 
er could not maintain an action for 
the principal prior to maturity on 
the ground that there had been de¬ 
fault in payment of Interest coupons, 
it was held that he could bring an 
individual suit against the corpora¬ 
tion to recover upon past due cou¬ 
pons.—Batchelder v. Council Grove 
Water Co., 29 N.E. 801, 181 N.Y. 42, 
42 N.Y.St. 614. 

53L Beasoa for mis 

I In reaching the conclusion em¬ 
bodied in the text the court said: 
‘‘Otherwise he would bo yetting in¬ 
terest after his principal was repaid 
—surely a result never reached on 
sea or land.**—Mannheimer v. Noder- 
landsche Amerlkaansche Stoomvaart 
Maatschappij, D.C.N.Y., 6 F.Supp. 

664, 666. 
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bond and coupons.54 While, according^ to some 
cases, a holder who purchases bonds with coupons 
attached is charged with knowledge of a provision 
of the bond referring to the mortgage so as to ren¬ 
der his right to maintain an action on coupons sub¬ 
ject to a restriction imposed by the mortgage,®^ and 
a like view has been taken as to the rights of a 
holder who purchased detached coupons,®® some 
cases have denied the application of restrictive pro¬ 
visions in the mortgage or trust indenture to ac¬ 
tions for interest, or on interest coupons, because 
of lack of due reference to such provisions.®^ 
While an applicable provision of the mortgage im¬ 
posing* limitations or restrictions on the right of an 
individual holder to maintain an action on a cou¬ 
pon may not be disregarded by giving such provi¬ 
sion an interpretation opposed to the plain mean¬ 
ing of the language employed, such provision is 
strictly construed.®® In order to affect such right, 
a provision of the mortgage or trust indenture must 
be clear and reasonably free from doubt,®® and it 
is not effective in this regard where it docs not ex¬ 
clude such right in express terms or by necessary 
implication.®® So also the right of the individual 
holder to bring action on the bond for interest due 


or on an interest coupon and not paid is not affect¬ 
ed by a power given to a trustee under the mort¬ 
gage, to bring action for interest due upon the re¬ 
quest of a certain number* of the bondholders,®i nor 
by a iirovision of the mortgage for the trustee to 
take over the mortgaged property on default or re¬ 
quest of a certain number of the bondholders,®2 
nor by a provision of the mortgage denying to a 
holder or holders of coupons the right to affect, dis¬ 
turb, or prejudice the lien of the mortgage.®® 
Where a remedy provided for in the mortgage is 
construed to be cumulative, an individual bondhold¬ 
er may still bring his action at law on the bonds 
to recover interest.*^ Restrictions in the bond on 
the right of bondholders to sue on bonds, which ap¬ 
ply only to remedies on the bonds in the event of 
defaults before maturity, do not apply to an action 
on past due coupons.®® The right of the holder of 
a bond with attached coupons to sue on a coupon is 
not defeated by a restrictive provision of a resolu¬ 
tion of the board of directors of the corporation, un¬ 
der which the bonds were issued, notwithstanding 
the bond refers to such resolution, where there is 
inconsistency in this regard between the bond and 
coupons and the resolution.®® 


M. III.—Belleville Sav. Bank v. 
Southern Coal & Minin^r Co., 173 
lll.App. 2M —Boley v. Lake St. Kl. 
B. Co. 64 lllApp. 306. 

La.—Rowe v. Louisiana Agricultural 
Corporation, 99 So. 206, 155 La. 
241. 

Mo.—St. Louls-Carterville Coal Co. 

V. Southern Coal, etc, Co., 186 S. 

W. 1152, 194 Mo.App. 598. 

N. Y.—McClelland v. Norfolk South¬ 
ern R. Co., 18 N.E. 237, 110 N.Y. 
469, 6 Am.SR. 397. 1 L.R.A 299 
—Watfeon V. ChicaBo, R. I. & P, R. 
Co.. 156 N.Y.S. 808, 169 App.Dlv. 
663—Mitchell v. Madison Avenue 
Omces, Inc., 263 N.Y.S. 442. 147 
Misc. 149. 

Bnforoement for benefit of bondhold¬ 
ers as class 

Owner of corporation bonds, with 
attached interest coupons containing; 
unconditional promise to pay and 
secured by morte:a£re on corporation’s 
property, could not individually 
maintain action to recover defaulted 
interest represented by coupon.s, since 
terms in mortKage, accepted by own¬ 
er by purcha.se of bonds, whi< h re¬ 
quired that there be default, with 
notice to trustee of default, with re¬ 
quest to sue by twenty five per cent 
in amount of bondholders, and that 
bondholders indemnify trustee for 
costs and expenses, indicated that all 
remedies should be enforced for 
benefit of bondholders as a class; 
the rule applied where plaintiff in¬ 
tended to enforce any Judgment re¬ 


covered, against assets not cxivered 
by the mortgage—Rlttenhouse v. 
Lukens Steel Co., 176 A. 643, 116 Pa. 
Super. 303. 

55^ Pa —Rittenhouso v. Lukens 
Steel Co.. 176 A. 543. 116 Pa.Su- 
per. 303. 

56. Mo.—St. Loui.«a-Cartervllle Coal 
Co. v. Southern Coal, etc, Co, 186 
S.W. 1152, 194 Mo.App. 598. 

57. N.Y.—Brown v. Michigan R. Co., 
207 N.YS. 630, 124 Misc. 630. 

Ziaok of reforoBOo la ooupoii 

It has been held that the right of 
the holder to sue on a coupon which 
contains an unconditional promise to 
pay on a certain date is not subject 
to conditions precedent to the right 
to sue contained in a trust indenture 
where there is no reference in the 
coupon to the trust Indenture, not¬ 
withstanding the bond contains such 
a reference.—Neive\, Really Corpora¬ 
tion V. Prudence Bonds Corporation, 
271 N.Y.S. 209, 151 Misc. 737. 

58. Ill.—Boley v. Lake St. Elevated 
R. K. Co., 64 lll.App. 305. 

58. W.Va —Fleming v. Fairmont, 
etc., R. Co.. 79 S.E 826, 72 W.Va. 
835, 49 L.U.A..N.S., 155, Ann.Cas. 
1915D 978. 

60. IJ.S.—Manning v. Norfolk South¬ 
ern R. Co., C.C.Va.. 29 F. 838. 

Ill.—Romberg v. Interstate Independ¬ 
ent Telephone & Telegraph Co., 200 
111.APP. 609. 


Frovision mm to rsmsdies 

The rule stated in the text has 
been recognized in respect of provi¬ 
sions for remedies contained in the 
mortgage.—Fleming v. Fairmont, 
etc., R. Co., 79 S.E. 826, 72 W.Va. 835. 
49 L.R.A.,N.S., 166, Ann.Cas.l915D 

978. 

61. Pa.—Montgomery County Agri¬ 
cultural Soc. V. Francis, 103 l»a. 
378. 

68. W.Va.—Fleming v. Fairmont, 
etc., R. Co. 79 S.E. 826, 72 W Va 
835, 49 LU.A.,N.S., 155, Ann.Cas. 
1915D 978. 

14a C.J. p 641 note 27 TaL 

63. N.Y —Brown v. Michigan R. Co., 
207 N.Y.S. 630, 124 Misc 630. 

limited purpose of provlsloiL 

In reaching the conclusion stated 
In the text, the view was expressed 
that the provision in question refers 
to judicial proeeodings for the ap¬ 
pointment of a receiver or the fore¬ 
closure of the mortgage given — 
Fleming v. Fairmont, etc., R. Co., 79 
SE. 826, 72 W.Va. K35. 49 L.U.A..N. 
S., 155, Ann.Casl915D 978. 

64. I*a.—Montgomery County Agri¬ 
cultural Soc. V. Francis. 103 I’li 
378. 

14a C.J. p 641 note 29. 

65. N.J.—Muck V. American Tele¬ 
phone Co.. 74 A. 263, 79 N.J.Law 
109. 

66. N.Y.—Goodjon v. United Bond 
& Building Curp., 234 N.Y.S. 622, 
226 App.Dlv. 137. 
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While, in accordance with the general rule stated 
in Bonds § 100, a coupon holder may sue on the 
coupon without producing the bond, the view has 
l>een expressed that the recovery is based upon the 
obligation contained in the bond where the coupon 
is made subject to the provisions of the bond by 
due reference, and that in such case provisions con¬ 
tained in the bond will govern recovery on the cou¬ 
pons.®'^ 

While the act of the trustee extending the time 
of payment of interest, at the request of the hold¬ 
ers of a majority of the bonds, if in accordance 
with a provision of the mortgage which is binding 
on all coupon holders, will prevent an action at 
law by an individual holder on coupons before the 
expiration of the period of extension,®* if the bond 
or mortgage gives no power to the majority bond¬ 
holders, to extend payment, an individual coupon 
holder may maintain his action on the coui>on, not¬ 
withstanding an agreement or waiver of the pay¬ 
ment of interest made by the majority bondhold¬ 
ers.®* 

The fact that the holder of a couiion has demand¬ 
ed payment in a medium to which he is not entitled 
docs not defeat his right to judgment on the cou¬ 
pon for the proper amount.'^® Moratorium laws, or 
restrictive laws as to payment, of a foreign coun¬ 
try, in which defendant corporation is incorporated, 
do not constitute a defense to an action on coupons 
issued with bonds of such corporation, or, on the 
bonds, for interest, where the Ixuids and coupons 
were issued, and arc payable, in another jurisdic¬ 
tion in which such laws do not constitute a defense, 
in the absence of a contravening provision in the 


governing contract.^l The fact that the right of 
the holder of a coupon to collect payment from the 
guarantor is restricted by the official regulation of a 
public officer does not defeat such holder's right to 
recover from the corporation which is primarily 
liable on the coupon.'^* 

Questions as to what statute of limitations is ap¬ 
plicable, and as to when the statute begins to run, in 
actions on coupons arc considered in the C.J.S. ti¬ 
tle Limitations of Actions §§ 55, 148, also 37 C.J. p 
754 notes 97-2, \) 848 note 32-p 849 note 39. 

Amount of recovery. The Joint Resolution of 
Congress of June 5, 1933, 48 U.S.St. at L. pp 112, 
113, c 48, 31 U.S.C.A. §§ 462, 463, prohibiting and 
nullifying provisions in contracts or obligations for 
payment in gold and prescribing what constitutes 
legal tender limits recovery on coupons issued in 
the United States wdth bonds of a corporation in¬ 
corporated here, which provide for jiayment here 
in gold currency of the United States, or, in the al¬ 
ternative and at the option of the holders, for pay¬ 
ment in specified foreign countries in the curren¬ 
cies of such countries without mention of gold, to 
the face value in dollars constituting legal tender, 
notwithstanding an attempt by the holder, after the 
enactment of such resolution, to elect to receive 
payment in a foreign currency.’^* 

Enforcement of judgment. An individual holder 
w’ho sues sciiarately and recovers a judgment 
against the corporation at law’ for what is due to 
him on coupons cannot ordinarily levy his execu¬ 
tion upon the property which has been conveyed in 
trust for all the bondholders as security for the 
bonds and coupons."^^ In order to reach properly 


67- N.Y—McClelland v. Norfolk 
Southern R. Co., 18 N.E. 237. 110 
N.Y, 469, 6 Am.SR. 397, 1 UR.A. 
299. 

68. N.Y.—McClelland v. Norfolk 
Southern R. Co., supra. 

69 . U S —Manning- v. Norfolk 
Southern R. Co.. C.C.Va, 29 F. 838. 

70- N.Y.—Perry v. Norddeuts<*her 
lAoyd, 268 N.Y.S. 626, 150 Mlsc. 
73. 

71 . IT S —Central Hanover Bank & 
Trust Co v. Siemens & Halske Ak- 
tlengesellschiift. D.C.N.Y., 16 F. 

Supp. 927, affirmed, CC.A., 84 F.2d 
993, certiorari denied 67 S Ct. 110, 
299 US. 686. 81 L. Ed. 431. 

N.Y.—(loodman v. Deutsch-Atlantis- 
che Telegruphcn (lesellschaft, 2 N. 
Y.S2d 80. 166 Misc. 609—Perry v. 
Norddeutschor Uloyd, 268 N.Y.S. 
626. 150 Misc. 73. 

78 . N.Y.—Neivel Really Corpora¬ 
tion V. Prudence Bonds C^orpora- 
tion, 271 N.Y.S. 209, 161 Misc. 787. 


73 . U.S.—Bethlehem Steel Co. v. Zu¬ 

rich General Accident & Uinbility 
Ins. Co.. lAd.. 69 S Ct. 856, revers¬ 
ing Zurich General Accident & 
I.iial}ility Ins. Co. v. Bethlehem 
Steel Co., 18 N.E 2d 673, 279 N.Y 
495. which reversed 6 N.Y.S 2d 139, 
254 App inv. 839, and reversing 
Anglo Contincntnle Treuhand, A G. 
V. Bethlehem Steel Co. 19 N E. 89. 
279 NY. 790, which reversed 6 N. 
Y.S.2d 334, 255 AppDiv. 844. 

Earlier oonflioting deelsloiis 

(1) Before the question was set¬ 
tled to the contrary by the decision 
of ihc supreme court, some ease.s 
took the view that the Joint Resolu¬ 
tion did not apply to coupons of the 
type de.scribed in the text, and, where 
there had been due election to re¬ 
ceive payment in a foreign curren¬ 
cy, permitted recovery of an amount 
In dollars equivalent to the amount 
regarded as due in the foreign cur¬ 
rency, calculated at the gold par 
value of such currency.—^Anglo-Con- 
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tinentale Treuhand, A. G., v. Si Lou¬ 
is Southwestern U Co., C.C A.N.Y., 
81 F.2d 11, 105 A.LR 636, certiorari 
denied Henwood v. Anglo-Continon- 
tale Treuhand. A. G., 56 S Ct. 676, 
298 IT S 655. 80 L.Ed 1381—McAdoo 
v. Southern Pac. Co., D.C.Cal , 10 P. 
Supp. 953, reversed on other grounds, 
C.C.A., 82 F.2d 121. 

(2) In other cases a view substan¬ 
tially in accordance with that stated 
in the text was taken.—City Rank 
Farmers Trust Co. v. Bethlehem 
Steel Co.. 280 N.Y S. 494, 244 App. 
Div. 634—Zurich General Accident & 
Liability Ins Co. v. Lackawanna 
Steel Co.. 299 N.Y.S. 862. 164 Misc. 

4 9 8—An glo-Con 1 1 nen t ale T re u hand, 
A. G.. V. Southern I*ac. Co. 299 N.Y. 

5 85'9. 165 Misc 562. affirmed 298 N. 
Y.S. 181, 251 App.Div 803 

74 . Pa.—Com. v Susquehanna, etc, 
11 . Co.. 15 A. 448, 122 Pa. 306, 1 L. 
U.A. 226. 

W.Va.—Fleming v. Fairmont, etc., R. 
Co., 79 S.E 826. 72 W'.Va. 835, 49 
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held by the trustee, the holder of coupons must pro¬ 
ceed against the trustee, not merely for himself 
individually, but for all the bondholders standing 


with him as a class7® In general, however, exe¬ 
cution may issue against property not covered by 
the mortgagb.^® 


8. Mortgages of Real Estate and Trust Deeds in General 


§ 1171. In General 

A mortgage In order to bind the corporation muat 
be its act. 

A mortgage, in order to bind the corporation, 
must be its act, either by its corporate action, or 
by its ratification or acquiescence, or because made 
by its authorized agent^^ The power of a corpora¬ 
tion to mortgage its property is considered in §§ 
1104-1111 supra. The authority of particular offi¬ 
cers to execute a valid corporate mortgage is con¬ 
sidered in § 1062 supra. 

With the holdings discussed in this and the fol¬ 
lowing sections should be compared the holdings in 
§§ 1214-1219 infra in cases involving corporate 
chattel mortgages. 

A general allegation that a trust deed was not 
authorized has been held to be modified by a subse¬ 
quent allegation that the terms and amount of the 
loan secured by the deed had not been entered in 
the minutes as required by a by-law.^® 

§ 1172. Limitation on Amount of Indebted¬ 
ness 

While mortgagee securing Indebtedness In excess of a 
prescribed limit have been held enforceable, as being 
subject to attack only by the state, It has also been held 
that such mortgages, while enforceable as against the 
corporation and persons claiming through It with notice, 
are void, as between subsequent creditors without notice 
and the secured creditor with notice, In so far as ex¬ 
cessive. 


A mortgage given by a corporation, for consid¬ 
eration, to secure an indebtedness in excess of the 
limit prescribed by its charter, has been held not 
unenforceable.*^® The same result has been ob¬ 
tained, in the absence of fraud, bad faith, and moral 
turpitude, where the limit is prescribed by a statute 
which does not declare that such mortgages and in¬ 
debtedness should be void, on the ground that the 
state alone can avail itself of the violation.*® If 
the corporation retains the benefits secured thereby, 
the mortgage can be enforced, and the innocence or 
ignorance of the creditor will not be material.*^ 

However, it has also been held, under similar 
provisions, that while such a mortgage is enforce¬ 
able as against the corporation, and persons claim¬ 
ing through it with notice of their position,*® it is 
void, as between subsequent creditors without no¬ 
tice and the secured creditor who knew the indebt¬ 
edness was excessive, to the extent that the debt se¬ 
cured exceeds the prescribed limit.** 

Where a corporation, to evade the statutory re¬ 
striction, forms, with the knowledge of its creditor, 
a dummy corporation which assumes the indebted¬ 
ness of the first corporation, a mortgage by the sec¬ 
ond corporation to secure such indebtedness is ultra 
vires and void.*^ 

Where the amount of bonds issued, secured by a 
mortgage, does not exceed the statutory limit at the 
time that an attachment is placed on the mortgaged 


165, Anii.CB8«1915D 

978. 

Execution in action for principal see 
supra I 1163. 

76. Pa.—Com. v. Susquehanna, etc., 
R. Co., 16 A. 448, 122 Pa. 806, 1 L.. 
R.A. 225. 

W.Va.—Fleminfir v. Fairmont, etc., R. 
Co., 79 S.E. 826, 72 W.Va. 835, 49 
L..R.A.,N'.S.. 156, Ann.Cas.l916p 

978. 

70. Pa.—Commonwealth, v. Susque¬ 
hanna. etc., R. Co., 15 A. 448, 122 
Pa. 306. 1 t..K.A. 226—Schmitt v. 
Wyoming Valley Public Service 
Co., 33 Pa.r)lst. & Co. 317. 

W.Va.—Fleming v. Fairmont, etc., 
R. Co., 79 S.E. 826, 72 W.Va. 835, 
49 L.R.A..N.S., 156, Ann.Oas.l916D 
978. 

77. N.J.—^Thomson v. Central Pass. 
Railway Co., 78 A. 152, 80 N.J.Law 
828—Trifeld v. Winchester Devel¬ 
opment Co., 146 A. 873, 106 N.J.Eq. 
60. 


Validity of mortgage by de facto 
corporation see supra f 95. 

78. Cal.—^Aitken v. Stewart, 18 P. 
2d 988, 129 Cal.App. 38. 

Effect of noncompliance with by-laws 
generally see supra 94 180-182 su¬ 
pra. 

79. Iowa.—^Warfleld v. Marshall 

County Canning Co., 84 N.W. 467, 
72 Iowa 666, 2 Am.S.R. 263—Gar¬ 
rett V. Burlington Plow Co., 29 N. 
W. 396, 70 Iowa 697, 69 Am.R. 
461. 

Effect of limitation on contracts gen¬ 
erally see supra 9 1124. 

8a U.S.—Central Trust Co. v. Co¬ 
lumbus, H. V. & T. R. Co.. C.C. 
Ohio, 87 F. 816—Sioux City Ter¬ 
minal R. & Warehouse Co. v. Trust 
Co. of North America, Iowa, 82 F. 
124, 27 C.C.A. 78, affirmed 19 S.Ct. 
841, 173 U.S. 99, 48 L.Ed. 628. 

81. U.S.—Sioux City Terminal R. & 
Warehouse Co. v. Trust Co. of 
North America, supra. 
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88 . Ky.—Bell, etc., Co. v. Kentucky 
Glass Works Co.. 60 S.W. 2. 106 
Ky. 7, 20 Ky.L. 1684. modifying 48 
S.W. 440. 20 Ky.L. 1089. opinion 
extended 60 S.W. 1092, 106 Ky. 7, 
21 Ky.L. 133. dissenting opinion 51 
S.W. 180, 106 Ky. 7, 21 Ky.L. 166. 

83. Ky.—Bell, etc., Co. v. Kentucky 
Glass Works Co., supra. 

Oonstmetive notloe; reoorded mort- 
W 

While persons dealing with cor¬ 
poration are charged with notice of 
limit of indebtedness prescribed by 
its articles, record of mortgage se¬ 
curing excessive Indebtedness is not 
constructive notice to subsequent 
creditors that limit has been ex¬ 
ceeded.—Bell, etc., Co. v. Kentucky 
Glass Works Co., supra. 

84. Tex.—Taylor Feed Pen Co. v. 
Taylor Nat. Bank, Com.App., 216 
S.W. 860, modifying, Civ.App., 181 
S.W. 684. 
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property, the mortgage is valid as to such attaching 
creditor, and cannot be attacked on the ground that 
additional bonds, secured by the same mortgage, 
which bring the total amount above the statutory 
limit, are issued after the placing of the attach¬ 
ment.*® 

§ 1173. Consideration 

A corporate mortgage muat be aupported by a valid 
conaideratlon, and a mortgage without coneideration la 
void or voidable. The validity of particular coneidera- 
tione haa been varloualy adjudicated. 

A corporate mortgage must be supported by valid 
consideration,** which must move to the corpora¬ 
tion.*'^ While it has been held that a mortgage ex¬ 
ecuted without consideration is void,** it has also 
been held that such a mortgage is voidable, before 
foreclosure, at the suit of the corporation’s credi¬ 
tors.** 

Considerations which have been held sufficient to 
support a valid corporate mortgage include the sur¬ 
render or cancellation of a corporate obligation or 
of a claim against the corporation,** where such 
surrender constitutes a detriment to the mortga¬ 
gee ;*1 the conveyance of lands to the corporation 
as consideration for a mortgage to secure the pay¬ 
ment of the purchase price ;*2 a guarantee of a cor¬ 
poration’s indebtedness given by a third party to the 


creditot of the corporation as consideration for a 
mortgage to secure the guarantor against loss on 
his undertaking, even though the guarantor is a 
stockholder of the corporation;** and the payment 
of money to, or for the benefit of, the corporation 
by one under no legal obligation to do so where the 
corporation accepts it.*^ 

A mortgage given in consideration of previous 
advances to the corporation has also been held val¬ 
id.** However, under statutory or constitutional 
provisions to the effect that stocks or bonds may not 
be issued by a corporation except for money paid, 
labor done, or property actually received, a mort¬ 
gage, to secure an antecedent debt has been held in¬ 
valid;*® thus, a note and deed of trust given to se¬ 
cure past indebtedness and future advances is in¬ 
valid as to the past indebtedness, but valid to the 
extent that any new money was actually paid in 
consideration therefor.*^ 

§ 1174. Authorization by Directors or Other 
Managing Agents 

a. Necessity of authorization 

b. Manner of authorization 

a. Necessity of Authorisation 

A corporate mortgage muat ordinarily be authorized 
by the board of directors except where the mortgage is 


85. N.H.—International Trust Co. v. 
Davis, etc.. Mfff. Co., 46 A. 1054, 70 
N.H. 118. 

86. U.S.—Williamson v. Collins. 

Ohio. 243 F. 835, 166 C.C.A. 847. 

Mortsage to eeonre boadboldere 

(1) A corporation mortKaf?e In or¬ 
der to be sustained as a lien for 
benefit of bondholders must be based 
on a valid consideration.—William¬ 
son V. Collins, supra. 

(2) Consideration for corporate 
bonds see supra fi 1149. 

Bvldsnoe held to show valuable oou.- 
Bideratlou 

Or.—Robinson v. Phegley, 182 P. 
373. 93 Or. 299. 

87. Wash.—Payne v. White Swan 
Auto Co., 219 P. 32, 126 Wash. 
550. 

Purpose as offeollnR corporate power 
to mortKftXc see supra If 1108- 
1109. 

Movtsaso to aeoure atookholdore’ 
debts 

Where principal stockholders sold 
stock of corporation and surrendered 
management to purchasers, who ex¬ 
ecuted a note, in name of corpora¬ 
tion, secured by mortgages on real 
and personal property of corporation, 
to former stockholders in payment 
for stock, mortgages were voidable 
at suit of creditors of corporation 
before foreclosure, being without 


consideration moving to corporation. 
—Payne v. White Swan Auto Co., 
supra. 

Corporation actually benefited 

Where construction of amusement 
establishment was financed by own¬ 
er’s use of cash and credit of anoth¬ 
er company controlled by him, whose 
bank account he overdrew, mortgage 
given by amusement company, when 
incorporated, to bank president, w'ho 
made good overdrafts, was held sup¬ 
ported by valid consideration.—Hen¬ 
ry F. Miller Stores Co. v. Roseland, 
Inc., 156 N.E. 877, 260 Mass. 145. 

88 . N.J.—^Wiencke v. Branch-Bridge 
Realty Corporation, 4 A.2d 415, 125 
N.J.Eq. 135. 

89. Wash.—Payne v. White Swan 
Auto Co., 219 P. 32, 126 Wash. 550. 

9a N.y.—Behrmnn v. Zelman, 226 
N.T.S. 885, 130 Misc. 846. 
Settlemeut of suit or ooutroversy 
Where several laborers had filed 
mechanics* liens on defendant com¬ 
pany's property for services, and 
others were prepared to do so and. 
company was financially embarrasHod 
and could not pay. and the officers 
of company compromised with them 
by giving a note and mortgage to a 
trustee for entire sum duo them, it 
was held a mortgage executed in 
settlement of suit or controversy, for 
I debt actually due. is supported by 
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sufficient consideration, and is valid. 
—Baker v. Marvel Creek Mining Co., 
5 Alaska 348. 

91. Kan.—-Fernald v. Highland Hall 
Co.. 53 P. 861, 69 Kan. 534. 

98. N.J.—Reed v. Helois Carbide 

Specialty Co., 53 A. 1057, 64 N.J. 
Eq. 231. 

93L Mich.—Osborn v. Detroit Kraut 
Co., 160 N.W. 442, 193 Mich. 664. 
94b N J —Reed v. Helois Carbide 
Specialty Co., 53 A. 1067, 64 N.J. 
Eq. 231. 

95. Cal.—Porter v. Lasson County 
Land, etc., Co., 69 P. 563, 127 Cal. 
261. 

9a U.S.—Haskell v. McClintic- 
Marshall Co., C.C.A.Wa8h.. 289 F. 
405, modifying, D.C., McClintic- 
Marshall Co. v. Scandinavlan- 
American Bldg. Co., 281 F. 166. 
Mortgage inteuded to raise uouey 
Under such a provision, a mort¬ 
gage. executed by building company 
to naked trustee to enable him to 
raise money for building company, 
under which no advances were made 
by trustee or by any other person, 
was null and void when assigned by 
trustee to bank to secure antecedent 
debt owing to bank.—Haskell v. Mc- 
Clintic-Marshall Co., supra. 

97. U.S.—Cass Bank & Trust Co. v. 
Sheehan, C.C.A.M 0 ., 97 F.2d 936. 
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executed by officere of the corporation entrusted with the 
management of corporate affaire. 

Subject to the exception considered below, and to 
the further exception that a corporate mortgage 
may be subsequently ratified by the directors, as ap¬ 
pears in § 1175 infra, the board of directors must 
ordinarily authorize the execution of a corporate 
mortgage to give it validity,®* particularly where 
statutes,®® or the charter,^ expressly or by implica¬ 
tion so provide, although it has been held that a cor¬ 
porate mortgage, even though executed without the 
previous authorization of the directors, is valid as 
against subsequent judgment creditors, since they 
cannot question its validity;® and, it has been held, 
one claiming under a mechanic’s lien filed subse¬ 
quent to the authorization of the mortgage certain¬ 
ly cannot attack its validity.® 

However, if it is shown that the general manage¬ 
ment of corporate affairs is entrusted by the articles 
of association,^ or by the stockholders,® not to the 
board of directors, but to the executive officers of 


the corporation, a valid corporate mortgage may be 
executed by them without the formal authorization 
of the board of directors. Thus, if directors do not 
exist or are inactive,® or if their duties are not de¬ 
fined by charter or statute,^ and the stockholders 
and directors by their direct act or acquiescence in¬ 
vest the executive officer or officers of the company 
with the powers and functions of the board of di¬ 
rectors,® a mortgage exercised by such executive 
officer or officers is valid. Similarly, where the di¬ 
rectors, pursuant to the corporate constitution, elect 
an executive committee “to transact any official 
business, unless otherwise instructed”, a mortgage 
executed by the committee is binding on the corpo¬ 
ration even though not specifically authorized by 
the directors.® 

Individual interest of directors. The fact that 
some of the directors voting to authorize the exe¬ 
cution of a mortgage by a corporation were own¬ 
ers of the claim to be secured is a circumstance sul)- 
jecting their action to scrutiny, but the validity of 


9a U.S.—Bernard v. Lea. N.C.. 210 
F. 583. 127 C.C.A. 219. 

14a C.J. p 658 note 56. 

Authorization of chattel mortfraf^ea 
by directors see infra § 1215. 

Who may execute mortgage for cor¬ 
poration see supra 9 1062. 
Stockholders or directors 

Deed of trust executed without au¬ 
thority of corporation’s stockhold¬ 
ers or board of directors is insufil- 
cient to convey title to corporate 
property.—Grafeman Dairy Co. v. 
Northwestern Bank, 288 S.W. 359, 
315 Mo. 849. 

Vnsnthorlsed mortgage; •ttaohlng' 
creditor 

Where execution of mortgage is 
not authorized by directors, it con¬ 
veys no title to mortgagee, and a 
creditor may attach as property of 
corporation property in hands of 
mortgage trustee.—Murray v. Rugg. 
74 N.W. 878, 116 Mich. 519—14a C.J. 
p 659 note 66. 

Statutory provision to effect that 
corporate mortgage authorized by di¬ 
rectors must be ratified by stock¬ 
holders does not dispense with ac¬ 
tion by board of directors, but mere¬ 
ly requires in addition consent of 
stockholders.—^Alta Silver Min. Co. 
V. Alta riacer Min. Co., 21 P. 378, 78 
Cal. 629. 

Fresnmptien of anthorisstioa may 
be raised by recital in trust deed 
that resolution to borrow was passed 
and that corporation and grantee in 
mortgage had acted thereon.—Tur¬ 
ner V. Kingston Lumber, etc., Co., 58 

S.W. 854, 106 Tenn. 1. 

Xortgags by transferee 
Where, in order to meet require¬ 


ments of lender, who would not take 
a mortgage from corporation, cer¬ 
tain property was conveyed to pres¬ 
ident who executed a mortgage to 
lender and then reconveyed proper¬ 
ty to corporation, subject to mort¬ 
gage, it was held that since transac¬ 
tion was either authorized or rati- 
flcHl by directors mortgage was val¬ 
id.—Mon is V. Y. & B Corporation, 
153 S.E. 327, 198 N C. 705. 

Mortgage hold valid 
N.Y.—Attleboro Braiding Co. v. Del¬ 
hi Braiding Co., 245 N.Y.S. 92, 137 
Misc. 815. 

99. N.Y.—Glllet v. Phillips. 13 N.Y. 
114. 

Property szossding specified amount 

Under statutes Which provide that 
transfers of property exceeding in 
value certain amount must be au¬ 
thorized by previous resolution of 
board of directors, a mortgage of 
property exceeding statutory amount 
requires authorizing vote of direc¬ 
tors.—Glllet V. Phillips, 13 N.Y. 114 
—Brower v. Harbeck, 9 N.Y. 689, re¬ 
versing 8 N.Y.Super. 114. 

Provision as to all oorporats affairs 
Under a statute which provides 
that all of affairs, concerns, and 
property of corporation shall be man¬ 
aged by board of directors, a mort¬ 
gage of corporate realty is voidable, 
if it is executed without authority 
from the board of directors.—Leg¬ 
gett V. New Jersey Mfg., etc., Co., 1 
N.J.Eq. 541, 23 Am.D. 728. 

1. Pa.—Nucleus Assoc, v. McElroy, 
18 A. 1063, 131 Pa. 393. 

Provision as to pnrohass of property 
Where charter of corporation pro¬ 
vides that property shall be pur¬ 
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chased for it by board of trustees, 
a mortgage for purchase money of 
land must be authorized by trustees 
to be corporation's act—Nucleus As¬ 
soc. v. McElroy, 18 A. 1063, 131 Pa. 
393. 

2. N.Y —Attleboro Braiding Co. v. 
Delhi Braiding Co., 245 N.Y.S. 92, 
137 Mine. 815. 

3. N.Y.—Attleboro Braiding Co. v. 
Delhi Braiding Co., supra. 

4b Ky.—Bell, etc. Co. v. Kentucky 
Glass Works Co., 60 S.W. 2, 106 
Ky. 7, 20 Ky.L. 1684, modifying 48 
S.W. 440, 20 Ky.L. 1089. opinion 
extended 50 S.W. 1092, 106 Ky. 7, 
21 Ky.L. 133, dissenting opinion 61 
S.W. 180, 106 Ky. 7, 21 Ky.L. 166. 
B. S D —American Nat. Bank v. 
Wheeler-Adams Auto Co., 141 N. 
W. 396, 31 S.D. 624. 

14a C.J. p 659 note 74. 

6. Md.—Buchwald Transfer Co. v. 
Hurst, 76 A. Ill, 111 Md. 572, 19 
Ann.Cas. 619. 

S.D.—^American Nat. Bank v. Wheel¬ 
er-Adams Auto Co., 141 N.W. 396, 
31 S.D. 624. 

14a C.J. P 669 note 76. 

7. Minn.—Gross Iron Ore Co. v. 
Paulle, 156 N.W. 268, 132 Minn. 
160. 

8 . Md.—Buchwald Transfer Co. v. 
Hurst, 76 A. HI. Ill Md. 672, 19 
Ann.Cas. 619. 

S.D.—American Nat. Bank v. Wheel- 
er-Adnms Auto Co., 141 N.W. 396, 
31 S.D. 524. 

14a C.J. p 659 note 78. 

9. Ala.—Tayk>r v. West Alabama 
Agricultural ft Mechanical Ass’n, 
68 Ala. 229, 234. 
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the mortgage is not necessarily adversely affected 
thereby.^® 

b. Manner of Anthorization 

(1) Meetings and notice thereof 

(2) Order or resolution 

(1) Meetings and Notice Thereof 

Ordinarily, director! can authorize a mortgage only 
when acting as a board, duly assembled, with a quorum 
present; directors must be given proper notice of special 
meetings. Noncompliance with these requirements Is 
generally regarded as rendering the mortgage voidable 
by the corporation or stockholders if the mortgagee knew 
of the defect. Meetings may be held outside the state 
of incorporation unless charter or statute provides other¬ 
wise. 

In the absence of circumstances of assent and ac¬ 
quiescence such as may afford circumstantial or 
presumptive evidence of a precedent authorization, 


as appears in § 1175 infra, the execution of a mort¬ 
gage of the corporate property can ordinarily be 
authorized by the duly elected di rectors,only 
when acting and consulting together as a board, 
duly assembled.i2 There must be present at the 
meeting the number of directors required by the 
statute or charter to constitute a quorum.13 if the 
authorization of the execution of a corporate mort¬ 
gage takes place at a special meeting, notice, ex¬ 
cept in unusual circumstances,^^ must be given to 
all the directors, in order that all may have an op¬ 
portunity to appear and be consulted.^^ and the no¬ 
tice must be a personal notice to each director.^® 

While it has been held that a mortgage, author¬ 
ized at a meeting at which a quorum was not pres- 
ent.i7 or at a special meeting, notice of which had 
not been given to certain directors, who did not at¬ 
tend, IS invalid, it has also been held that such a 


10. N.Y.—RettenhouHe v. Winch. 31 
N.E. 623. 133 N.Y. 678. affirming 11 
N.Y.S 122. 

Validity of director's dealings with 
corporation generally see supra fi| 
781-783. 

Vortgage bold valid 

Under such circumstances If it ap¬ 
pears that indebtedness was a valid 
one incurred for benefit of corpora¬ 
tion, that rate of interest was re¬ 
duced by means of mortgage, and 
that persons voting therefor were 
not individually benefited, mortgage 
will not be invalidated thereby.— 
Rettenhouse v. Winch, supra. 

11. Cal.—Robertson v Hartman, 67 
r2d 1310, 6 Cal.2d 408. 

PsndlBg elsotioa of new dlrsotors 

(1) Duly elected directors of cor¬ 
poration constituted proper board of 
directors, empowered to authorize 
execution of trust deed on corporate 
property, until election and qualifi¬ 
cation of their successors.—Robert¬ 
son V. Hartman, supra 

(2) Where directors named in cor¬ 
poration's articles of association met 
<in day and at place named therein, 
continued to function, and were rec¬ 
ognized by stockholders, their action 
In causing issuance of bonds and 
trust deed was valid, although there 
was no formal election of new direc¬ 
tors, since the old directors hold 
over until their successors are elect¬ 
ed and qualified.—Dowdle v. Central 
Brick Co., 189 N.E. 146, 206 Ind. 242. 

Trader statute which expressly or 
by implication provides that in the 
interim between organization of cor¬ 
poration and first election of direc¬ 
tors, the corporate powers and au¬ 
thority of corporation may be exer¬ 
cised by directors named in articles 
of incorporation, an authorization by 
such directors will be sufficient for 
proper execution of corporate mort- 
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gage, and it is not a valid objection 
to validity of mortgage so executed 
that board of directors authorizing 
execution were not "elected” from 
stockholders under provision of an¬ 
other section of statute, requiring 
that corporate powers should be ex¬ 
ercised by a board of directors elect¬ 
ed from stockholders.—Middleton v. 
Arastraville Min. Co, 79 V. 889, 146 
Cal. 219. 

12. Cal.—Alta Silver Min Co. v. 
Alta Placer Min Co., 21 P. 873, 78 
Cal. 620, 

14a C.J. p 659 note 89. 

Authorization by directors at stock¬ 
holders' meeting see infra $ 1174 
b (2). 

Directors’ meetings generally see su¬ 
pra S§ 744-761. 

13. Cal.—Curtin v. Salmon River 
Hydraulic Gold Min., etc., Co., 62 
I*. 552, 130 Cal. 345. 80 Am.S.R. 
132. 

N.J.—C^oryell v. New Hope Delaware 
Bridge Co., 9 N.J.Eq 457. 

Directors constituting quorum gen¬ 
erally see supra {719. 

Xuterostsd dlrsotor 

Where one of directors is party, 
or one of parties, to be secured by 
mortgage, he cannot participate in 
authorization, and cannot be counted 
in determining whether quorum was 
present.—Robertson v. Hartman, 57 
r.2d 1310. 6 Cal.2d 408. 

14. Ark.—Little Rock Bank v. Mc¬ 
Carthy. 18 S.W. 759, 66 Ark. 473. 29 
Am.S.H. 60. 

Vhx— ooaditlous; prssumptlou 
An exception to rule requiring no¬ 
tice to all directors and personal no¬ 
tice on each arises on concurrence of 
threo conditions; First, impractica¬ 
bility of giving notice; second, ex¬ 
istence of emergency calling for ex¬ 
ecution of mortgage at once; and 
third, a reasonable necessity for ac- 
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tion taken The presumption, how¬ 
ever, IS against existence of these 
conditions and their existence must 
be shown in order to obviate legal 
effect of a failure to give notice to 
a director who is absent from meet¬ 
ing at which execution of corporate 
mortgage was authorized.—Little 
Rock Bank v McC^arthy, supra. 

15. Cal.—Curtin v Salmon River 
Hydraulic Gold Min. etc., Co., 62 
P. 552, 130 Cal. 345, 80 Am.S.R. 
132. 

Kan.—Paola, etc., R Co. v. Anderson 
County, 16 Kan 302. 

Directors prsvionsly ooBsultsd 

The fact that meeting of directors 
at which a vote authorizing execu¬ 
tion of mortgage was passed was 
held without notice will not affect 
validity of mortgage where it is 
shown that at a previous meeting of 
directors properly called all of di¬ 
rectors were present, and agreed as 
to necessity of mortgage, postponing 
vote to later meeting for purpose 
merely of securing necessary details. 
—Wolf V. Erwin, 76 S.W. 722, 71 
Ark. 438. 

16. Ark.—Little Rock Bank v. Mc¬ 
Carthy, 18 S.W. 759. 55 Ark. 473, 
29 Am.S.R. 60. 

Calling and notice of meetings gen¬ 
erally see supra { 747. 

Notice held immllloieBt 

A written notice left at usual place 
of residence of director during tem¬ 
porary absence of himself and fam¬ 
ily has been held insufficient.—Little 
Rock Bank v. McCarthy, supra. 

17. Cal.—Curtin v. Salmon River 
Hydraulic Gold Min., etc., Co., 62 
P. 552, 136 Cal. 345, 80 Am.S.R. 
132. 

N.J.—Coryell v. New Hope Delaware 
Bridge Co., 9 N.J.Eq. 457. 

18. Nev.—Defanti v. Allen Clarh 
Co., 198 P. 649, 45 Nev. 120. 
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mortgage is not absolutely void,^^ but.is at most 
voidable at the behest of the corporation or its 
stockholders,20 if the mortgagee knew of the de- 
fect.2l The mortgagee is not chargeable with such 
knowledge,22 nor need persons dealing with the cor¬ 
poration ascertain at their peril whether the meet¬ 
ing was properly called and attended ;23 and where 
a mortgagee accepts the corporate mortgage in good 
faith, it will be held valid in spite of an irregular¬ 
ity as to the directors' meeting, particularly where 
the corporate records show that the meeting was 
duly held and the mortgage authori2ed.24 

Meeting outside of state. If the charter or gov¬ 
erning statute does not otherwise provide, a mort¬ 
gage may be authorized and executed at a meeting 
held outside of the state in which the corporation 
was creatcd.26 However, where the charter or 
governing statute forbids directors' meetings to be 
held outside the limits of the state within which it 
was created and exists, a mortgage authorized at 
such a meeting will be void,2C unless it is subse¬ 
quently ratified, as appears in § 1175 infra, even 
though the corporation is organized to do business 
in the state where the mortgaged property is situ¬ 
ated, and the mortgage is made to secure its only 
creditor in that state, and to procure the means of 
continuing its busincss.27 


Necessity of minutes. In the absence of statu¬ 
tory provisions to the contrary, it is not necessary 
that there should be minutes or a record of the 
meeting at which the resolution authorizing the ex¬ 
ecution of the mortgage was passed.28 

(2) Order or Resolution 

The authorization by the board of directora mutt or¬ 
dinarily appear by resolution, although It need not be a 
formal resolution. The mortgage must conform to the 
resolution’s terms, which must be construed In the light 
of surrounding circumstances. 

The authorization from the board of directors 
must ordinarily appear by resolution,29 although it 
has been held to be sufficient that all of the direc¬ 
tors, as stockholders, were present at a stockhold¬ 
ers’ meeting and voted to authorize the execution of 
the mortgage,20 or that all of the directors of the 
corporation executed the mortgage.2i However, it 
is not necessary that the authorization be shown by 
a formal resolution,22 nor is it necessary that the 
resolution should be spread on the minutes of the 
meeting, in the absence of statutory requirements 
to that effect ;23 nor is it necessary that the vote of 
the directors be evidenced by an instrument under 
the seal of the corporation,®* or be recorded with 
the deed, since such authorization is not like an or- 


Xrnacr statute which provided that 
notice must be given of special meet¬ 
ing, that service of notice be en¬ 
tered in minutes, and that approval 
of minutes at subsequent meeting be 
conclusive on question of service, a 
mortgage authorized at special meet¬ 
ing, where two directors did not 
have notice, no entry was made in 
minutes, and minutes were never ap¬ 
proved. is invalid.—Curtin v. Salmon 
River Hydraulic Gold Min., etc., Co.. 
62 P. 652, 130 Cal. 345, 80 Am.S.K. 
132. 

19. N.J.—Felin v. Arrow Motor 
Mach. Co.. 124 A. 448, 96 N.J.Eq. 
44. 

As to subsequent creditors 

Where corporation fails to object, 
mortgage will be deemed ratified and 
will be bind ng on subsequent cred¬ 
itors, particularly wheie they became 
creditors after lapse of sufficient 
time to assume ratification.—Gordon 
V. Preston, 1 Watts. Pa., 385, 26 Am. 
D. 76—14a C.J. P 672 note 89. 

80. Cal.—Robertson v. Hartman, 67 
P.2d 1310, 6 Cal.2d 408. 

Beasou for rule 

The provisions of law and by-laws 
of corporation relative to meetings 
of directors and quorums necessary 
thereat, being regard::d as for bene¬ 
fit of corporation and its stockhold¬ 
ers, no one other than corporation 
or its stockholders, in absence of 


fraud, can on these grounds im¬ 
peach validity <>f corporate mort¬ 
gage.—Marsters v. Umpqua Oil Co., 
90 P. 161, 49 Or. 374, 12 L.R.A.,N.S.. 
825. 

Necessity of act of avoidauoe 

“It is . . . a necessary factor 

that some act of avoidance or disaf¬ 
firmance by the corporation or its 
stockholders must have been made 
before the claimed ineftectlveness of 
the attempted authorization is es¬ 
tablished.”—Robertson v. Hartman, 
b7 P.L'd 1310, 1312, 6 Cal.2d 408. 

81. N.J.—Kuser v. Wright, 31 A. 

397, 52 N.J.Eq. 825. 

14a C.J. p 6G0 note 17. 

88. N.J.—Kuser v. Wright, supra. 
Actual kaowledge 
The validity of mortgage will not 
be affected by mortgagee’s want of 
notice if he has no actual knowledge 
of it.—B’elin V. Arrow Motor Mach. 
Co., 124 A. 448, 96 N.J.Eq. 44 — Kuser 
V. Wright, 31 A. 397, 62 N.J.Eq. 825. 

Zuowledge of nominal mortgagee 
is not impjLitable to real mortgagee. 
—Felin V. Arrow Motor Mach. Co., 
124 A. 448, 96 N.J.Eq. 44. 

83L Utah.—Huntington Roller Mills 
A Mfg. Co. V. Miller, 208 P. 681. 
60 Utah 236. 

84. UUh.—Huntington Roller Mills 
A Mfg. Co. V. Miller, supra. 
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I 85. U S.—Hervey v. Illinois Midland 
R. Co., C.C.I11., 28 F. 169. 

1 N.J.—Schultz V. Van Doren. 55 A 
I 1133, 65 N.J.Eq. 764. affirming 53 
A. 815, 64 N.J.Eq. 465. 

86. Ill.—State Nat. Bank v. Uninn 
Nat. Bank, 48 N.E. 82, 168 Ill. 619. 
affirming 68 lll.App. 25. 

87. Mo.—Union Nat, Bank v. State 
Nat. Bank, 65 S W. 989. 165 Mo. 
95, 78 Am.S.R. 560. 

8& Utah.—Murray v. Beal, 66 P. 
726, 23 Utah 548. 

89. Cal.—Citizens' Securities Co. v 
Hammcl, 112 P. 731. 14 Cal.App 
564. 

14a C.J. p 661 note 21. 

E.stoppel to assert want of resolution 
see infra i 1186. 

30. U.S.—Karasik v. People’s Trust 
Co., D.C.N.Y., 252 F. 324, affirmed 
252 F. 337, 164 C.C.A. 261. 

Mich.—Crossette v. Jordan, 92 N.W. 
782, 132 Mich. 78. 

31. N.T.—South Baptist Soc. v. 
Clapp, 18 Barb. 35. 

38. Mass.—England v. Dearborn, 6 
N.E. 837, 141 Mass. 690. 

14a C.J. p 661 note 23. 

33. Cal.—Citizens' Securities Co. v. 
Hammel, 112 P. 731, 14 Cal.App. 
564. 

14a C.J. p 661 note 26. 

34. Conn.—Beckwith v. Windsor 
Mfg. Co., 14 Conn. 694. 
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dinary power of attorney to convey land.35 Thus, 
the existence of the resolution may, it has been 
held, be proved by surrounding^ circumstances 6 
and the fact that it has not been recorded in the 
proper corporate book will not render the mort¬ 
gage invalid, provided it has been executed by its 
president and secretary with the corporate seal a.t- 
tached.37 Moreover, it has been held not necessary 
that the execution of a deed be ratified where the 
original resolution of a board of directors has been 
lost,38 although it has also been held, under a stat¬ 
ute requiring authentic proof of* the resolution, that 
the loss of the resolution cannot be supplied by an 
ex parte affidavit.^® 

The mortgage to be valid must conform to the 
terms of the resolution, even though the officer ex¬ 
ecuting it had power, independently of the resolu¬ 
tion, to do so.^® The resolution must be read and 
construed in the light of the surrounding circum¬ 


stances and. It has been field, must be construed 
most strongly against those adopting it.^2 Jn par¬ 
ticular cases, particular resolutions have been con¬ 
strued, and their effect on the mortgage, or the au¬ 
thority to execute it, determined.^3 The authoriza¬ 
tion of terms and conditions which may be inserted 
in the mortgage is considered in § 1185 infra. 

The omission in the resolution of the corporation 
to state who the president is, or who it is that is au¬ 
thorized to execute and deliver the mortgage as 
president of the corporation, is cured by the au¬ 
thentication and seal of the corporation affixed to 
the mortgage purporting to be executed by the 
president as president and in the name of the cor- 
poration.^4 

§ 1175. - Ratification and Acquiescence 

A corporate mortgage, Invalid becauae of Improper 
authorization, or becauae of nonconformity with the au- 


35. Conn.—Beckwith v. Windsor 

Mfg. Co., supra. 

98L Cal.—Schal lard v. Eel Rivei 
Steam Nav. Co., 11 P. 590, 70 Cal 

144. 

37. Cal.—Schallard v. Eel Itiver 
Steam Nav. Co., supra. 

38. Nev.—Bassett v. Monte Christo 
Gold, etc., Min. Co., 16 Nev. 293. 

39. I^a.—Iieesvlllc Bank v. Wingate, 
48 S3. 1005. 123 La. 386. 

Aflldavlt by president 

Under statute which provides that 
under certain circumstances and for 
certain purposes there must be au¬ 
thentic proof of the resolution of 
board of directors authorizing execu¬ 
tion of mortgage, an aflldavlt by 
president, who executed mortgage, to 
effect that he executed mortgage pur¬ 
suant to a proper resolution, and 
that resolution had been destroyed 
by fire, is not equivalent to au¬ 
thentic evidence required.—Leesvllle 
Bank v. Wingate, supra. 

40. 111.—St. Joseph State Nat. Bank 
V. Union Nat. Bank. 48 N.E. 82. 
168 111. 519, afllrming 68 lll.App. 
25. 

41. U.S.—In re New York & Balti¬ 
more Inland Transp. Co., D.C.Del., 
276 P. 146, affirmed, C.C.A.. Hayes 
V. Gibson. 279 F. 812. 22 A.L K 
1872, certiorari denied 42 S.Ct. 464. 
269 U.S. 581. 66 L.Ed. 1074. 

**nrat mortgage bond leene*’ 

Where corporation was organized 
to carry out terms of agreement to 
acquire certain tugs and barges to 
be paid for by an issue of stock and 
a '‘first mortgage bond issue," a res¬ 
olution of directors, providing for 
such acquisition and for issue of 
bonds, was to be read in light of 
agreement, and thereby understood to 
provide for a "first mortgage" bond 


issue.—In re New York & Baltimore 
Inland Transp. Co., supra. 

Mortgage for preexisting debt 

(1) A resolution authorizing execu¬ 
tion of mortgage to secure money to 
be borrowed from a certain person 
will, where a majority of the direc¬ 
tors so understood its purpose, au¬ 
thorize delivery of mortgage so ex¬ 
ecuted to that person to secure pre¬ 
existing indebtedness.—Stuart v. 
Holt. 73 So. 390. 198 Ala. 73. 

(2) But a resolution directing the 
making of mortgage, under circum¬ 
stances indicating that mortgage was 
intended to raise money to be at dis¬ 
posal of company for payment of its 
debts, does not authorize a delivery 
of mortgage to a single creditor of 
corporation to secure a pre.xisting 
indebtedness of corporation to him.— 
Miller V. Guurley. 55 A. 1083, 65 N.J. 
Eq. 237. 

43. N.Y.—In re Endicott Laundry 

Co., 219 N.Y.S 632, 636, 128 Misc. 

*413. 

mesolntioB held suAcisnt 

"The original resolution, adopted 
by the directors before any stock was 
issued, was not by its terms broad 
enough to authorize the execution 
of a mortgage if the rules of ejus- 
dem generis, noscitur a aociis, and 
expressio unius be applied, because 
such resolution authorized the pledg¬ 
ing of all securities, commercial pa¬ 
per, bills receivable, accounts receiv¬ 
able, claims, *or any other property.' 
The class of property enumerated 
being personal property, the phrase 
*or any other property' would be held 
to be limited to property of that de¬ 
scription. But the resolution was 
adopted by the directors for the pur¬ 
pose of procuring loans, and it seems 
to me should be construed most 
strongly against those adopting it. 
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at least in so far as it evidences 
an intent to authorize the doing of 
any act necessary to procure such 
loans."—In re Endicott Laundry Co., 
supra. 

43. Mortgage of part of property 

A resolution authorizing mortgage 
of entire property of corporation au¬ 
thorizes a mortgage of a pari there¬ 
of.—Greensburgh, etc.. Turnp. Co. v. 
McCormick, 45 Ind. 239. 

Persons seonred 

(1) A mortgage executed in pursu¬ 
ance of a resolution of directors au¬ 
thorizing issue of bonds, secured by 
deed of trust, to be held subject to 
order of indorsers on various notes 
of corporation, was held to be so lim¬ 
ited as to secure the indorsers only 
on their Joint indorsement, and will 
not be a security for one of the in¬ 
dorsers on his individual indorse¬ 
ment.—Snow V. Dalton, N.C., 203 P. 
843, 122 C.C.A. 161. 

(2) A resolution of directors of 
corporation authorizing certain offi¬ 
cers to secure "any and all other 
creditors" by mortgages was held 
not to require a mortgage to secure 
all other creditors, as "and" should 
be read "or.”—Brown v. G.^and Uap- 
ids Parlor Furniture Co., Mich., 68 F 
286, 291, 7 C.C.A. 225, 22 L.R.A. 817. 
Am authority for oollataral nadortak* 

ing 

A vote or resolution of board of di¬ 
rectors conferring authority on pres¬ 
ident of corporation to execute a 
mortgage does not carry with it by 
implication an authority to execute, 
in addition thereto, a collateral un¬ 
dertaking with a second lien to a 
stranger.—Bangor, etc., R. Co. v. 
American Bangor Slate Co., 52 A. 
40. 203 Pa. 6. 

44k 111.—Gilbert v. Sprague, 88 Ill. 

App. 608. 
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thorizing resolution, may be ratified and become effective 
when ratified expressly or by Implication. 

A corporate mortgage which is invalid because 
it was authorized at a meeting outside the state, in 
violation of statute,or because a vacancy in its 
board of directors reduced it below the number re¬ 
quired by statute to be on the board,or because 
it was not executed in strict accordance with the 
resolution,^ may be subsequently validated by rati¬ 
fication. However, since it will lake effect as a 
valid mortgage only as of the time when its exe¬ 
cution is ratified, such ratification will not defeat 
the liens of attachment creditors who filed their 
attachments after the mortgage was executed but 
before it was ratified.^* 

A mortgage has been held to have been ratified 
where its existence and validity are subsequently 
recognized, expressly, by a subsequent resolution.^® 
or by implication, from particular resolutions or 
acts.®® It has also been held that where the direc¬ 
tors, with full knowledge of all the facts, give their 
assent individually and not at a formal meeting, it 
is equivalent to a ratification by the board.®^ How¬ 
ever, the mere act of the directors in levying an as¬ 
sessment on stockholders to pay the debt secured 


has been held not to render the mortgage valid.®^ 

As appears in § 1174 a supra, a mortgage not au¬ 
thorized by the directors is valid where the stock¬ 
holders and directors by direct act or acquiescence 
invest the executive officers of the company with 
the powers and functions of the board of directors. 

§ 1176. Consent of Stockholders 

a. Necessity of consent 

b. Manner of giving consent 

c. Ratification, waiver, and laches 

a. Necessity of Consent 

The consent of the stockholders as required by stat¬ 
ute is ordinarily essential to a valid corporate mortgage, 
although it has also been held that only the stockholders 
may attack the validity of a mortgage executed without 
such consent. 

In the absence of subsequent ratification, § 1176 
c infra, or facts creating an estoppel, § 1186 infra, 
the consent of a given number of the corporate 
stockholders or of the holders of a specified amount 
of the corporate stock is, under a provision to that 
effect in the governing statute, essential to the valid 
execution of a corporate mortgage.®® However, 


4B. Mo.—Union Nat. Bank v. State 
Nat. Bank. 55 S.W. 989. 155 Mo. 95. 
78 Am.S.R. 660. 

acstliod of ratifleatloa prssoribsd by 
statute 

Under a statute which provides 
that action of board of directors tak¬ 
en at a meeting outside of state shall 
be void unless ratified by stated num¬ 
ber of directors at regular meeting 
later called within state, it has been 
held that a mortgage executed by 
virtue of authority granted at meet¬ 
ing outside of state will be void 
where no ratification of mortgage as 
provided in statute is shown.—State 
Nat. Bank v. Union Nat. Bank, 48 N. 
E. 82. 168 Ill. 619, affirming 68 Ill. 
App. 25. 

46. Cal —Porter v. Lassen County 
Land. etc.. Co., 59 P. 563, 127 Cal. 
261. 

47. U.S.—First Nat. Bank v. Sioux 
City Terminal R. & Warehouse Co., 
C.aiowa, 69 F. 441, affirmed 19 S. 
Ct. 341, 173 U.S. 99. 43 L.Ed. 628, 

Question of conformity Immaterial 
Questions as to whether mortgage 
is in conformity with authority 
granted under first resolution become 
immaterial, where it is ratifled by j 
subsequent resolution.—Shaver v. 
Hardin. 48 N.W. 68. 82 Iowa 378. 

48. Ill.—State Nat. Bank v. Union 
Nat. Bank. 48 N E. 82. 168 111. 619. 
affirming 68 Ill.App. 25. 

Mo.—Union Nat. Bank v. State Nat. 
Bank. 55 S.W. 989, 166 Mo. 96, 78 
Am.S.Il. 660. 


49. Iowa.—Shaver v. Hardin, 48 N. 

W. 68. 82 Iowa 378. 

50. Authorising delivery of previous 
mortgage 

Where a subsequent resolution au¬ 
thorizes sale of bonds and delivery 
of mortgage issued by promoters of 
corporation prior to its organization, 
there is recognition by directors of 
existence and validity of mortgage 
amounting to a ratification by them 
of execution thereof.—^Wood v. Whel- 
en. 93 Ill. 153. 

Batilloatiou of notes seenred 

I (1) Ratification of act of officer of 
corporation in making promissory 
notes, and raising money thereby, 
with knowledge at the time that he 
also gave a mortgage to secure notes, 
operates also as a ratification of 
mortgage.—Krlder v. Western Col¬ 
lege, 31 Iowa 647, 550—14a C.J. p 662 
note 67. 

(2) “The law is well settled that 
the principal cannot, of his own mere 
authority, without the consent of the 
other party, ratify a transaction by 
his agent in part, and repudiate it 
as to the rest. He must either adopt 
the whole or none. And hence, the 
general rule is deduced, that where 
a ratification is established as to a 
part, it operates as a confirmation of 
the whole of that particular trans¬ 
action of the agent.”—Krlder v. 
Western College, supra. 

Xssuaaes of bonds soenrsd 

The issuance of bonds which the 
mortgage was given to secure, if or¬ 
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dered by directors, amounts to ratifi¬ 
cation of mortgage which was not 
executed in strict accordance with 
re.solution authorizing It.—First Nat. 
Bank v. Sioux City Terminal R & 
Warehouse Co., C.C.Iowa, 69 F. 441. 
affirmed 19 S.Ct. 341. 173 U.S. 99. 43 
L.Ed. 628. 

Bnrroudor of mortgaged property 

Where mortgaged property was 
surrendered by deed to trustees un¬ 
der mortgage, it operated as a rec¬ 
ognition and ratification of mort¬ 
gage.—Richards v. Merrimack, etc., 
R. Co., 44 N.H. 127. 

51. U.S.—Nevada Nickel S.vndicate 
V. National Nickel Co., C.C.Nev., 96 
F. 133. appeal dismissed 101 F. 
1006, 41 C.C.A. 681. 

58. Cal—Alta Silver Min. Co. v. Al¬ 
ta Placer Min. Co., 21 P. 373, 78 
Cal. 629. 

53. N.Y.—Cohn v. Gersh Realty Cor¬ 
poration. 242 N.Y.S. 671. 137 Mlsc. 
245, affirmed 250 N.Y.S. 830, 233 
App.Div. 795—Shapiro v. People's 
Co-op. Soc., 211 N.Y.S. 468, 126 
Misc. 839. 

14a C.J. p 663 note 66. 

Consent of stockholders to chattel 
mortgage see supra { 1216. 

Statute held mandatory 
N.Y.—Maryland Casualty Co. v. 
Schaefer Const. Co., 263 N.Y.S. 709, 
141 Misc. 629, affirmed 248 N.Y.S. 
793, 232 App.Div. 766, affirmed 177 
N.E. 183, 266 N.Y. 663, reargumenl 
denied 178 N.E. 787, 267 N.Y. 643. 
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while it has been held that a mortgage executed 
without the required consent is void,®^ and that, 
since the provision is for the benefit of creditors as 
well as of stockholders, it may be attacked by 
thcm,s® or by the corporation, or its receiver, or as¬ 
signee for the benefit of creditors,®® it has also been 
held that this provision is solely for the protection 
of the stockholders,®"^ so that a mortgage given 
without the required consent is not absolutely 
void,®* but may be attacked only by the stockhold¬ 


ers,®* and, on the same ground, the same result has 
been obtained where the requirement is imposed by 
charter.®* 

Tt has been held that a charter provision requir¬ 
ing the consent of the stockholders to a sale of cor¬ 
porate property is also applicable to a mortgage 
thereof,®! and that a statute containing this re¬ 
quirement with respect to the disposition of all cor¬ 
porate property is applicable to a mortgage of all 
of the corporate property,®2 or is applicable to 


Anthority of stockholdm or diroo- 
tors 

A depd of trust ex(*outod without 
authority of stookholders or board of 
diroctors is insuffloient to convoy ti¬ 
tle to corporate property—Orafeman 
Hairy Co. v. Northwestern Bank, 288 
SW. 353. 315 Mo. 849. 

Bvasion; mortffaffe bj transfers* 

A conveyance of property by cor¬ 
poration to outside party with under- 
standinfT that he is to mortfitafte prop¬ 
erty to a particular person, thereby 
obviating the necessity of securing 
required number of stockholders to 
consent to execution of mortgage, is 
an evasion of statute, and the fact 
that transferee of property is under 
obligation to make mortgage as cor¬ 
poration directs will not validate his 
act.—Georgia Bldg. Co v. Burdetl, 
160 N Y S 27. 

Assignment of rants and profits as 

security for performance of obliga¬ 
tion is not a mortgage within mean¬ 
ing of statute—Hirsch v. Twelfth 
Ward Bank, 122 N.Y.S 1076, 66 Misc. 
290 

54. US—Willcox v. Goess. CC.AN. 
Y., 92 F 2d 8. certiorari denied 58 
S C\. 646. three cases. 303 U S 647. 
82 L Ed. 1108, and reversing in part 
and affirming in part, DC, 16 F 
Supp. 350. 

.V Y —Maryland Casualty Co v. 
.Schaefer i'onst. Co.. 263 N.Y.S. 709. 
141 Misc. 629. affirmed 248 N Y.S 
793, 232 App.DIv. 766, affirmed 177 
x\ E 183, 256 N.Y. 663, reargumsnt 
denied 178 NE 787, 257 NY. 543— 
Cohn V. Gersh Realty Corporation, 
242 N.Y..S. 671. 137 Misc. 246, af¬ 
firmed 250 N.Y.S. 830. 233 App. 
J>lv 795. 

Gorporats power dependant on stat¬ 
ute 

When corporation without aid of 
statute has no authority to mortgage 
property attempted to be mortgaged, 
failure of corporation to obtain con¬ 
sent of stockholders required by stat¬ 
ute will render mortgage inoperative. 
U.S —In rc Lincoln Bakery, D.C. 

Mass., 18 F.Supp. 998. 

N Y.—Lord v. Yonkers Fuel Gas Co., 
2 N.E. 909. 99 N.Y, 647. 

14a C.J. p 663 note 75 
By express provision of statute 
A statute specifically declaring 


that mortgage executed without stip¬ 
ulated consent shall be void must be 
given effect. 

Colo.—Carlsbad Water Co. v. New, 
81 P. 34. 33 Colo. 389. 

N.Y.—Vail V. Hamilton. 86 N.Y. 453. 

That mortgagees advanced present 
value to corporation for mortgage 
not consented to by required statu¬ 
tory number of voters of capital 
stock, did not except mortgage from 
operation of statute, which makes 
such mortgage void unless consented 
to by certain number of stockholders 
—Shapiro v. People's Co-op. Soc.. 211 
NT.S. 468, 125 Misc. 839. 

55. U.S.—In re Progressive Wall Pa¬ 
per Corp., DCNY, 230 F. 171. 

56. NY.—Shapiro v People’s Co-op. 
Soc. 211 N.Y.S. 468, 125 Misc 839. 

57. Ala.—Tallassee Oil & Fertilizer 
Co. V. Royal, 96 So. 620. 209 Ala. 
439. 

Colo —Metalloid Co. v Luboil Refin¬ 
ing Co.. 274 P. 826, 85 Colo. 146. 
Purpose of this requiremeut is to 
subject officers to control of stock¬ 
holders -Lord v Yonkers Fuel Gas 
Co., 3 N.E 902, 101 N.Y. 614— 

Paulding v. Chrome Steel Co., 94 N. 
Y 334. 

58. U.S.—Campbell v. Argenta Gold, 
etc., Min Co., C.C.Mont., 61 F. 1. 

14a CJ. p 663 note 72. 

Voidable 

Such a mortgage has been held 
voidable, not void, and may be rati¬ 
fied by stockholders.—Greene v Re¬ 
construction Finance Cerporation, D. 
C Mass., 24 F Supp 181. 

59. Colo.—Dillon V Myers. 146 P. 
268. 68 Colo. 492. Ann.Cas.l916C 
1U32. 

14a C.J p 663 note 73. 

Mortgage held void ou stookholders* 
attack 

Ala.—Southern Bldg., etc., Assoc, v. 
Casa Grande Stable Co. 29 So 654. 
128 Alaf 624. 

Colo.—Metalloid Co. v Luboil Refin¬ 
ing Co.. 274 P. 826, 85 Colo. 146. 
Oorporatieu may uot attack 
Ala,—Tallassee Oil & Fertilizer Co. v. 
Royal, 9$ So. 620, 209 Ala. 439. 
After oorporatlom'a aale of proper¬ 
ty which previously had been mort¬ 
gaged without consent of stockhold- 
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ers, it cannot attack validity of mort¬ 
gage, since it no longer had any in¬ 
terest in property.—Beebe v. Rich¬ 
mond Light, etc., Co., 38 N.Y.S. 396, 
3 App Div. 334. 

Trustee lu bankmptey 

In applying a statute requiring 
consent of stockholders to sale of 
entire assets to a mortgage of entire 
assets, it was held that since statute 
Vr'as for protection of stockholders 
only, "the trustee in bankruptcy, as 
the representative of the corporation 
as as of the creditors, cannot 

Question the validity of the mort¬ 
gages."—Greene v. Reconstruction 
Finance Corporation, C.C A.Mass., 100 
F.2d 34, 36. 

CoUnsiou 

Stockholders were not precluded 
from attacking mortgage on plant 
of manufacturing corporation, given 
without their consent, by request of 
vice president to intervene, since col¬ 
lusion was not established.—Metal¬ 
loid Co v. Luboil Refining Co., 274 
P. 826, 85 Colo. 146. 

60. R I.—Bishop v. Kent, etc., Co., 
41 A. 255, 20 R.I. 680. 

61. Ill —Mannhardt v. Illinois 
Staats Zeltung Co.. 90 Ill.App. 315. 

Assent to sale see supra | 1095. 

62. U S.—McDonald v. First Nat. 
Hank, C.C.A Mass, 70 F.2d 69— 
Commerce Trust Co. v. Chandler, C. 
C.A Mass, 284 F. 737, reversing, D. 
C., William H. Haskell Mfg Co. v. 
Nelson Blower & Furnace Co., 275 
F. 206. 

Reasons for rule 

"A Massachusetts mortgage is a 
sale within the meaning of the Mas¬ 
sachusetts statute for two reasons: 
(1) It is in terms and legal effect a 
transfer of title to the mortgagee, 
aubicct to defeasance upon payment 
of the mortgage debt; (2) The leg¬ 
islative purpose of the section was 
to reservi' to the stockholders ques¬ 
tions of fundamental importance, and 
a mortgage of all a corporation's 
property is a potential disposition of 
that property and quite as fundamen¬ 
tal a mutter as a present sale for a 
price.”—Greene v. Reconstruction Fi¬ 
nance Corporation, D.C.Mass.. 24 F. 
Supp. 181, 182. 
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mortgage of substantially all of the corporate prop¬ 
erty;®® but a statute requiring the consent of the 
stockholders to an increase in the corporate indebt¬ 
edness has been held not to apply to a mortgage to 
secure a preexisting debt, since such a mortgage 
does not increase the corporation’s indebtedness,®^ 
nor to a mortgage to secure debts created in good 
faith and in the ordinary course of business.®® Un¬ 
der a charter provision requiring the consent of 
stockholders for an assignment for the benefit of 
creditors, but not for a mortgage, it has been held 
that an instrument which was a mortgage in form, 
and was given for security purposes, is a mortgage 
and not an assignment, and is valid without the 
stockholders' consent.®® Under a statute which 
provides that holders of a specified proportion of 
the stock may direct the mortgaging of all of the 
corporate property, the consent of the stockholders 
is not a prerequisite to a mortgage by the directors, 
but is a means by which the stockholders can com¬ 
pel the directors to make such a mortgage.®^ 

Presumption, Under an express provision of the 
statute to that effect, a recital in a recorded mort¬ 
gage that it has been duly consented to, or author¬ 
ized by, the stockholders may constitute presumptive 
evidence of such fact.®® 

Purchase-money mortgages. Under some stat¬ 
utes, general provisions requiring the assent of 
stockholders to a corporate mortgage are not ap¬ 
plicable to mortgages given for purchase money of 
land conveyed to the corporation.®® Under other 
statutes, the consent of stockholders required by 
the statute in absolute terms is held to apply equally 
to purchase-money mortgages.^® 


Foreign corporations and property in foreign 
state. Under a statute of the state of incorpora¬ 
tion, requiring the consent of stockholders to the 
execution of corporate mortgages, such consent is 
required, even though the mortgage covers property 
situated in another state."^! A statute of this char¬ 
acter has been construed to apply to domestic cor¬ 
porations only, and not to affect in any way the 
right of a foreign corporation to mortgage proper¬ 
ty which it owns within the state, even though oth¬ 
er provisions of the statute stipulate that a foreign 
corporation doing business in the state may acquire 
real property in the state and convey the same by 
deed or otherwise in the same manner as a domes¬ 
tic corporation.*^® 

b. Manner of Giving Consent 

(1) In general 

(2) Meetings and notice thereof 

(3) Form of assent and filing thereof 

(1) In General 

Tho contenting ttoekholdert mutt pertonally con¬ 
tent to each mortgage, and the number contenting It Im¬ 
material, provided they own the tpeclflsd proportion of 
ttock. The queationt at to which ttoekholdert are en¬ 
titled to vote, and which ttock it to be counted In de¬ 
termining the total ttock of the corporation, have alto 
been adjudicated. That ttoekholdert owning the debt 
participated In the vote doea not necettarily Invalidate 
the mortgage. 

Under statutes requiring the consent of the hold¬ 
ers of a specified number of shares for a mortgage, 
it has been held on the theory that both official ac¬ 
tion by the corporation and individual action by the 
stockholders are • contemplated, that the assent of 
the stockholders as individuals is required.*^® Thus, 


PnzOhaM money movtgage of past 
of property 

A purchase-money mortgage which 
did not cover all assets or xood-will 
of corporation is not within purview 
of this statute.—In re Rickshaw, Inc., 
D.C.Mass., 12 F.Supp. 424. 

Xffect on previous statute 

A statute requiring disposition of 
entire property of corporation to be 
authorized by two thirds of direc¬ 
tors and ratified by holders of four 
fifths of stock was not Intended to 
repeal or modify a statute, providing 
that majority stockholders must con¬ 
sent to mortgage, even though mort¬ 
gage cover all property.—Roger v. 
Jones Cotton Co., 173 So. 495, 234 
Ala. 103. 

68b U.S.—Greene v. Reconstruction 
Finance Corporation, D.C.Mass., 24 
F.Supp. 181. 

**Where the property conveyed, or 
mortgaged, is of such important 
character that the mortgagor could 


not possibly carry on business with¬ 
out it, and the good will of the mort¬ 
gagor’s business is included, we think 
the conveyance or mortgage is with¬ 
in the statute unless the omitted 
property has substantial value and 
importance when considered in re¬ 
lation to the property conveyed or 
mortgaged.”—McDonald v. First Nat. 
Bank. C.C.A.Mass., 70 F.2d 69, 71. 
64. Mich.—Osborn v. Detroit Kraut 
Co.. 360 N.W. 442. 193 Mich. 664. 
Pa.->Powell V. Blair, 19 A. 669, 133 
Pa. 660. 

66. Pa.—West v. Dyson, 79 A. 782, 
230 Pa. 619. 

66. Mich.—Freeman v. Mitchell, 172 
N.W. 629, 206 Mich. 880. 

67. Mont.—Godfrey L. Cabot. Inc., 
V. Gas Products Co., 19 P.2d 878, 
93 Mont. 497. 

68. N.Y.—Dry Milk Co. v. Dairy 
Products Co., 166 N.Y.S. 869. 171 
App.Div. 296. 


68 . Mo.—McMurray v. St. Louis Oil 
Mfg. Co., 33 Mo. 377. 

N.Y.—McComb v. Barcelona Apart¬ 
ment Assoc., 31 N.E. 613, 134 N. 
Y. 598, affirming 10 N.Y.S. 646. 

14a C.J. P 663 note 82. 

TO, Ala.—Peerson v. Gray, 63 So. 
467, 184 Ala. 312. 

71. U.S—Greene v. Reconstruction 
Finance Corporation, D.C.Ma8S., 24 
F.Supp. 181. 

N.Y.—Central Gold Min. Co. v. Platt, 

3 Daly 263. 

78. U.S.—In re Heffron Co., D.C.N. * 
Y., 216 F. 642. 

78. N.Y.—Vail v. Hamilton, 85 N.Y. 
453. 

Statute “merely superimposes on 
the regular corporate action the re¬ 
quirement of personal consent of 
holders of two-thirds of the stock 
expressed either by vote or separate 
written instrument.”—Stott v. Stott 
Realty Co.. 224 N.W. 621. 622, 246 
Mich. 261. 
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while authorization by the board of directors is not 
necessary where the officer executing the mortgage 
has, expressly, or by acquiescence, been given the 
general management of corporate affairs, § 1174 a 
supra, stockholders must not attempt so to delegate 
their power,*^^ and the number of stockholders re¬ 
quired by statute must personally consent to each 

mortgage.75 

Number of consenting stockholders necessary. 
Under a statute providing that stockholders hold¬ 
ing a certain amount of stock must consent to the 
execution of a mortgage in order to give it validity, 
the number of stockholders so consenting is imma¬ 
terial, provided only the aggregate amount of shares 
owned by them equals in value the statutory 
amount.^® Thus, the consent of one stockholder, 
or two,*^* is sufficient if he or they own the requi¬ 
site amount of shares. 

On the theory mentioned above, that both corpo¬ 
rate action and individual action are required, it has 
been held that authorization by the majority stock¬ 
holders is sufficient with respect to corporate ac¬ 
tion, but that with respect to individual action, the 
holders of the specified number of shares must con¬ 
sent to the mortgage.*^ 

Amount of capital stock. The statutes, in requir¬ 
ing the assent of holders of a fixed amount of the 
capital stock, have been construed to refer only to 
stock actually issued or actually subscribed for, 
and not to the entire amount of the capital named 
in the certificate of incorporation, where some of 
it is not issued or subscribed for.*® However, 
shares held by a pledgee of stock are not to be de¬ 
ducted from the whole number in determining 
whether the required consent has been given, even 


though the general title to the shares is in the cor¬ 
poration as pledgor. *1 

Stockholders entitled to vote. In order to vote 
on whether consent shall be given for the execu¬ 
tion of a mortgage, it is not necessary that a stock¬ 
holder should have paid for his stock in full,** nor 
need an original stockholder, under a statute ap¬ 
plicable to transfers of stock, have his holdings en¬ 
tered in the stock book.** It is even held that sub¬ 
scribers who received no certificates and made no 
payment, but are officers of the corporation, are 
stockholders for the purpose of giving their assent 
and arc to be included, as are also persons who have 
subscribed and made substantial payment for their 
shares.** 

However, it has been held, on the theory, men¬ 
tioned above, that the assent of the stockholders as 
individuals, as distinct from corporate action, is 
required, that a corporation cannot act as a stock¬ 
holder in giving its assent to a corporate mortgage, 
and hence a vote of a corporation holding its own 
shares, assenting to the corporate mortgage, must 
be entirely disregarded; it cannot be given even a 
partial effect by counting for the assent a part only 
of the shares owned by the corporation, to be deter¬ 
mined by the proportion of assenting stockholders to 
those not assenting. The pledgee of the stock of a 
corporation owned by it is, however, entitled to vote 
on whether assent shall be given to the execution 
of a corporate mortgage.** 

Mortgage to stockholder or trustee. The fact 
that consent was given by stockholders owning the 
debt intended to be secured by the mortgage does 
not invalidate the mortgage, provided the corpora¬ 
tion is not prohibited from becoming indebted to its 


7C U.S.—Wlllcox V. Goess, C.C.A.N. 
T., 92 F.2d 8, certiorari denied 58 
S.Ct. 646. three cases. 303 U S. 647. 
82 L.Ed. 1108. and reversing in 
part and affirmins: in part, D.C.. 16 
F.Supp. 350. 

Pnrposa of statnts 

(1) Where officer of corporation 
had been authorized to pledge any of 
Its property and to borrow at will. 
It was held that statute requiring 
stockholders' consent to mortgage 
"was directed exactly against such 
an omnibus authority."—Wlllcox v. 
Qoess, supra. 

(2) "The purpose of . . • [the 

statute] is to prevent the officers of 
a corporation from mortgaging Its 
assets without the knowledge and 
consent of two-thirds of the share¬ 
holders. . . . [This purpose] is 

not satisfied merely by proof that 
the president dominates the corpora¬ 
tion and the other stockholders are 


accustomed to leave all corporate de¬ 
cisions to him."—In re J. A. M. A 
Realty Corporation. C.C.A.N.T., 92 F. 
2d 3. 6. 

75. U.S.—Wlllcox V. Gooss, C.C.A.N. 
Y., 92 F.2d 8. certiorari denied 58 
S.Ct. 646, three cases, 303 U.S. 647, 
82 L.Ed. 1108, and reversing in part 
and affirming in part, D.C., 16 F. 
Supp. 350. 

76. N.Y.—^Welch v. Importers', etc., 
Nat. Bank. 25 N.E. 269, 122 N.Y. 
177. 

77. N.Y.—Martin v. Niagara Falls 
Paper Mfg. Co.. 25 N.E. 303, 122 
N.Y. 165. affirming 44 Hun 130. 

7a U.S.—G. V. B, Min. Co. v. First 
Nat. Bank, Idaho, 95 F. 23, 86 C.C. 
A. 633. 

N.Y.—Welch V. Importers*, etc., Nat. 
Bank. 26 N.E. 269, 122 N.Y. 177. 

70. Mich.—Stott V. Stott Realty Co., 
224 N.W. 621, 246 Mich. 261. 
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Mortgage held valid 

A mortgage approved by directors 
and majority stockholders, and sub¬ 
sequently consented to by holders of 
two thirds of stock as required by 
statute, was held valid.—Stott v. 
Stott Realty Co., supra, 
oa N.Y.—Greenpoint Sugar Co. v. 
Whitin, 69 N.Y. 328, affirming 7 
Hun 44—Lyceum v. Ellis, 8 N.Y. 
S. 867. 57 N.Y.Super. 532. 

81. N.Y.—-Vail v. Hamilton. 85 N.Y. 

453. 

Sa N.Y.—Lyceum v. Ellis, 8 N.Y.S. 

867, 67 N.Y.Super. 632. 

8X N.Y.—Hamilton Trust Co. v. 
Clemes, 46 N.Y.S. 141, 17 App.Div. 
152. 

84. N.Y.—McComb v. Barcelona 
Apartment Assoc., 31 N.E. 613, 134 
N.Y. 698, affirming 10 N.Y.S. 646. 

85. N.Y.—Vail v. Hamilton, 85 N.Y. 
468 
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own stockholders, and this follows from the pow¬ 
er of a corporation to become indebted to its own 
stockholders and to give them security for the debt 
where not prohibited by statute or charter, but in 
such a case, the transaction will be subjected to ju¬ 
dicial scrutiny, and if the indebtedness proves to be 
genuine ^and the stockholders voting in favor of the 
execution of the mortgage are not individually bene¬ 
fited beyond the debt already due them, their power 
to consent to the mortgage will not be abridged.*® 
The same is true where a mortgage is made to a 

trustee of a corporation.**^ 

Withdrawal of consent, it has been held, must go 
through the same channel as the consent itself, so 
that, under a statute providing such formalities in 
the giving of consent, a withdrawal is not effective 
unless it is by vote at a proper meeting, or by writ¬ 
ten notice filed with the corporation.** 

(2) Meetings and Notice Thereof 

Where a mortgage ia authorized at a meeting which 
doea not comply with the statutory requirements, such 
as that stockholders must be given notice of meetings, it 
is voidable at the instance of stockholders. The scope 
of action at the meeting will be determined by the state¬ 
ment of purpose in the notice. 

A mortgage authorized by the stockholders at a 
meeting held pursuant to the statutory requirements 
is binding on the corporation.*® However, since 
the statutory requirements are for the benefit of 
stockholders, only stockholders may attack a corpo¬ 
rate mortgage on the ground that it was not au¬ 
thorized at a proper meeting;*® where the meeting 
is not held nor the vote taken in pursuance of the 
statutory requirements, the mortgage is voidable, at 
the instance of even a single stockholder, without 
the assent of any other stockholders to the repudia- 

86. N.T.—Rettenhouse v. Winch, 31 
N.E. 623. 138 >N.Y. 678, affirming 11 
N.Y.S. 122. 

87. N.Y.—^Welch v. Importers’, etc., 

Nat. Bank. 26 N.B. 269, 122 N.Y. 

177. 

88. Mich.—Stott v. Stott Realty Co., 

224 N.W. 621, 246 Mich. 261. 

89. Ala.—Trammell v. Mower, 62 So. 

528, 182 Ala. 347. 

sa N.C.—^Antietam Paper Co. 

Chronicle Pub. Co., 20 S.E. 366, 115 
N.C. 143. 

91. U.S.—Elder v. Western Min. Co., 

Colo.. 237 F. 966, 160 C.C.A. 616. 

98. Colo.—^Metalloid Co. v. Luboil 
Refining Co., 274 P. 826, 85 Colo. 

146. 

93 . U.S.—In re Lincoln Bakery, D.C. 

Mass., 18 F.Supp. 998. 

OoBtrary holdiags distlagulslied 
(1) Comparing contrary holdings 
In chattel mortgage cases, decided 


tion.9i While it has been held that a mortgage au¬ 
thorized by the directors, who were also stockhold¬ 
ers, at a directors’ meeting is invalid, on the ground 
that they only assumed to act in their capacity as 
directors,** even though the directors were the own¬ 
ers of all the stock,** there is also authority to the 
contrary.*^ As appears in § 1062 supra, where the 
directors have the power to execute a mortgage 
without the assent of the stockholders, the fact that 
the stockholders authorized the mortgage at an il¬ 
legal meeting will not affect its validity. 

The authorization by the stockholders at a pre¬ 
liminary meeting, before organization of the board 
of directors, is not sufficient.** 

Notice of meetings. A statute which provides 
that the consent of stockholders to the execution of 
a corporate mortgage shall be by vote at a stock¬ 
holders' meeting duly notified for that purpose, is 
for the benefit of the stockholders,®* and only stock¬ 
holders can attack the mortgage for a failure to 
give notice as required by statute.**^ Thus, where 
the stockholders have become estopped to attack the 
validity of the mortgage for lack of notice, the 
mortgage is valid.** 

Where the statute requires the assent of the 
stockholders to be given "at a meeting called for 
the purpose," the statement of purpose will deter¬ 
mine the scope of the action which can lawfully be 
taken at the meeting so called.** Under such a 
statute a notice which stated the object to be "to 
consider the question of an issue of bonds of the 
company secured by a mortgage on its property" 
was held sufficient although the notice did not es¬ 
pecially indicate that final action was to be taken 
at the meeting.! If the interest which the corpo- 

stockholders* meeting. Is valid, If all 
stock IS owned by directors, althouxb 
statute requires concurrence of two 
thirds of stockholders to be express¬ 
ed at stockholders' meeting.—Thom¬ 
as V. Citizens’ Horse R. Co., supra. 

95. Cal.—Blood v. La Serena Land, 
etc., Co., 41 P. 1017, 45 P. 252. 113 
Cal. 221. 

Mo.—Coerver v. Crescent Lead & 
Zinc Corporation, 286 S.W. 3, 315 
Mo. 276. 

14a C.J. p 665 note 22. 

97. Mo.—Coerver v. Crescent Lead & 
Zinc Corporation, supra. 

14a C.J. p 665 note 23. 

S.C.—Brewery v. Columbia 
Amusement Co., 69 S.E. 879, 1094, 
87 S.C. 446. 

Estoppel see infra S 1186. 

99. Mass.—Evans v. Boston Heatincr 
Co., 31 N.E. 698, 167 Mass. 37. 

1. Mass.—Evans v. Boston Heatinsr 
Co., supra. 


under New York statute, with hold¬ 
ing in text, decided under Massachu¬ 
setts statute, it was said: *‘The re¬ 
quirement of the New York law, that 
the consent of stockholders might 
be given in writing as well as by 
vote at a legally called meeting, fur¬ 
nishes an important distinction be¬ 
tween the New York statute and the 
Massachusetts statute. Actual con¬ 
sent might well be accepted in lieu 
of a written consent. The statutes 
of Massachusetts contain no such 
provision.”—In re Lincoln Bakery, 
supra. 

(2) Consent of stockholders to cor¬ 
porate chattel mortgage see Infra fi 
1216. 

94. Ill.—Thomas v. Citizens’ Horse 

R. Co.. 104 Ill. 462. 

Mortgage hold valid 

A mortgage made by corporation 
approved by all directors at directors’ 
meeting, without any approval by 
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ration has in the property is enlarged after the con¬ 
sent of the stockholders is obtained at a meeting, 
the corporation may mortgage the increased inter¬ 
est without calling a new meeting to obtain a fur¬ 
ther conscnt.2 Under the rule stated above, that only 
stockholders can attack the validity of a mortgage 
for insufficiency of notice, where the mortgage ex¬ 
ecuted is for a larger amount than that named in 
the notice for the meeting, the proceedings are valid 
so long as the stockholders raise no objection.^ 

(3) Form of Assent and Filing Thereof 

Where the etockholderi* aetent to a mortgage la 
actually shown It may be sufficient, whether or not the 
form of such assent la prescribed. While it has been held 
that a mortgage will not take effect until the assent is 
filed, as required by statute, it has also been held that 
if the assent abundantly appears the mortgage will be 
valid without filing, at least as against the parties, or a 
subsequent mortgagee with notice. 

Where the statute prescribes no particular form 
in which the assent of the stockholders is to be giv¬ 
en, such assent need not he expressed in any par¬ 
ticular manner.^ Thus, a resolution is sufficient 
which contains ‘ any reasonable evidence that the 
required consent has been given,^ and which con¬ 
tains enough to identify the mortgage to which such 
assent is intended to be given;® and a mortgage 
will not be invalidated for lack of proper consent 
where the consent is evidenced in some way other 
than by formal resolution.^ The same is true where 
the charter, requiring the consent of stockholders to 
a mortgage, prescribes no particular form for such 
consent.® Even where the statute does prescribe 


the manner in which consent is to be shown, the 
stockholders actual consent may be shown without 
following the precise formalities prescribed in the 
statute,® and it is sufficient that the requisite num¬ 
ber of stockholders have actual knowledge and evi¬ 
dence their consent by the execution and acceptance 
of the mortgage document.'® 

If the facts of assent and identification of the 
mortgage sufficiently appear, it is not necessary that 
the resolution should specify the amount of the 
loan or debt to secure which the mortgage is to be 
given;" nor will lack of definiteness in the terms 
of the resolution describing the property to be 
mortgaged invalidate the mortgage where its form 
is later approved by the directors.'® Where the 
corporate minutes, containing a resolution authoriz¬ 
ing a mortgage, are lost or destroyed before the ex¬ 
ecution of the mortgage, a similar resolution may 
be passed at a called meeting at which a majority 
of stock is represented.'® 

If the resolution of stockholders is sufficient, a 
mortgage executed in pursuance thereof will be 
valid.'^ 

"IVrtHcn assent/* A resolution passed at a stock¬ 
holders’ meeting by the requisite number of stock¬ 
holders, entered on the minutes, and attested by the 
secretary is a ‘‘written assent” within the meaning 
of the statute.'® 

Filing. Statutes requiring that the written assent 
of stockholders shall first be filed, have sometimes 
been held to have the effect of preventing the mort- 


2. Mass.—Evans v. Boston Ileatinx 
C'o., supra. 

3. Mich.—Beecher v. Marquette, etc., 
Rolling-Mill Co., 7 N.W. 696, 45 
Mich. 103. 

4. Ill.—Aurora Agricultural, etc., 
Soc. V. Paddock, 80 Ill. 263. 

Mich.—Eureka Iron, etc, Works v 
Bresnahan, 27 N.W. 624, 60 Mich. 
332. 

I4a C.J. p 663 note 68. 

6. N.Y.—Greenpoint Sugar Co. v. 
Whitin, 69 N.Y. 328, affirming 7 
Hun 44. 

6. N.Y.—Greenpoint Sugar Co. v. 
Whitin, supra. 

7. U.S.—G. V. B. Min. Co. v. First 
Nat. Bank, Idaho. 95 F. 23, 36 C.C. 
A. 633, modifying, C.C., 89 F. 439. 

Bxaoutloa by ottoars holdiag snA- 
olaat atook 

Whore officers of corporation who 
join in executing a mortgage on its 
property own more than statutory 
amount of shares required for its 
proper execution, their mere act of 


executing mortgage is sufficient as¬ 
sent to satisfy requirements of stat¬ 
ute. 

U.S.--G. V. B Min. Co. v. First Nat. 
Hank, supra. 

Mich.—Grand Victory Theatre Co. v. 
Soloman, 195 N.W. 132, 134, 224 
Mich 451, citing Corpus Juris. 

8. La.—Liverpool & London & Globe 
In.s. Co. V. Aleman Planting & Mfg. 
Co., 117 So. 554, 166 La. 457. 

Bxecntioa by holders of snilleieBt 
stock 

Personal appearance of majority 
stockholders in act of mortgage was 
sufficient written authorisation re¬ 
quired by corporation charter.—Liv¬ 
erpool & London & Globe Ins. Co. v. 
Aleman Planting & Mfg. Co., supra. 

9. U S.—Willcox v. Goess, D.C N.Y., 
16 F Supp. 350, reversed in part on 
other grounds and affirmed in part, 
C.C.A., 92 F 2d 8. certiorari denied 
68 S Ct. 646. three cases, 303 U.S. 
647, 82 L.Ed. 1108. 

10. U.S.-—In re J. A. M. A. Realty 
Corporation, C.C.A.N.Y., 92 F.2d 3. 
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ZxscutioB by officers owBlng snflU 
cient stock 

Conveyance for security purposes, 
executed and delivered by officers 
owning more than two thirds of its 
shares, was not invalid on ground of 
absence of corporate authority for 
their execution —^Willcox v. Goess, D. 
C.N.Y., 16 F Supp. 350, reversed in 
part on other grounds and affirmed in 
part, C.C.A., 92 P.2d 8. certiorari de¬ 
nied 58 S Ct. 646. three cases, 303 U. 
S 647, 82 L.Ed 1108. 

11. N.Y.—Greenpoint Sugar Co. v. 
Whitin, 69 N.Y. 328, affirming 7 
Hun 44. 

12. Minn.—Minnesota L. A T. Co. v. 
Peteler Car Co., 166 N.W. 255, 132 
Minn. 277. 

13. Ga.—Chattanooga Coffin & C\a- 
ket Co. v. Whitley, 147 S.£ 392, 
168 Ga. 153. 

14. Ala.—Trammell v. Mower, 62 So. 
528, 182 Ala. 347. 

16. N.Y.—Beebe v. Richmond Light, 
etc., Co.. 35 N.Y.S. 1, 13 Misc. 737, 
affirmed 38 N.Y.S. 395, 8 App.Div. 
334. 
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gage from taking effect as a valid instrument until 
the assent is filed.^® However, it has also been held 
that, since the assent of the stockholders is the cs- 
scmial and all-important thing, the failure to file 
the assent, where such assent abundantly appears, 
will not render the mortgage invalid.^"^ and that 
such failure will not be fatal where the assent is 
by subsequent resolution and on the ground that 
the purpose of such statutory provisions is to ap¬ 
prise subsequent encumbrancers of the amount in 
which the stockholders have authorized the prop¬ 
erty of the corporation to be encumbered, it has 
been held that compliance is not necessary to the 
validity of the mortgage as between the parties,^® 
and that the failure to hie the assent will not inure 
to the benefit of a subsequent mortgagee who has 
knowledge of the stockholders’ consent to the ear¬ 
lier mortgage.2® 

The statute is sufficiently complied with,^! at 
least as between the parties to the mortgage and 
their privies ,22 if the assent is filed contemporane¬ 
ously with the execution of the mortgage. It has 
even been held that such assent given before, but 
not filed until after, the execution of the mortgage 
will be sufficient, provided there are no intervening 
rights .22 

The failure to file the stockholders’ approval, as 
required by charter, has been held to be immaterial 
where the approval appears on the face of the 

mortgage. 2 4 

c. Batification, Waiver, and Laches 

The requirement that etockholderc must concent to a 


corporate morteaso may be waived by them, or an un¬ 
authorized mortgage ratified. Waiver or ratification may 
be efrected by an Irregular authorization, or by recogni¬ 
tion of the mortgage, or by acquieacenee. A mortgage 
will not be Invalid becauee of formal irregularltiee where 
concent la shown. 

Since statutory provisions requiring the consent 
of stockholders to the mortgage of the corporate 
property are generally regarded for their protec¬ 
tion only,25 such provisions may be waived by 
them,26 but by them only,27 or an unauthorized 
mortgage may be ratified by thcm;28 and the same 
is true where the requirement is imposed by char- 
ter.29 Ratification cures the earlier omission and 
is itself complete on the adoption of the ratifying 

resolution.^® , 

An authorization by all of the stockholders of the 
execution of a corporate mortgage, although ir¬ 
regularly expressed, operates as a waiver .21 Thus, 
stockholders waived their right to object to valid¬ 
ity of mortgage on ground that they did not consent 
to its execution where they authorized directors to 
accept a note of promoter of corporation for amount 
of mortgage, such authorization amounting to rec¬ 
ognition and, therefore, ratification of the mort- 
gagc .22 However, where the vote of two thirds in 
interest of the stockholders is required to authorize 
the execution of a mortgage, it cannot be subse¬ 
quently ratified by the vote of a less numbcr.23 

Even where there is no express ratification, if 
the stockholders fail to object to the validity of 
the mortgage within a reasonable time after its ex¬ 
ecution, it will have the force of a ratification in 
barring the right of others to object.26 However, 


10L N.Y.—Green point Sugar Co v 
Whitin, 69 Hun 328, atHrmlng 7 
Hun 44. 

14a C.J. p 665 note 45. 

17. U.S.—Karasik v. People's Trust 
Co., D.C.N.Y., 252 F. 324, affirmed 
262 P. 337, 164 C.C.A. 261. 

Statute as to reoordlug held not ap¬ 
plicable 

The holding In text was held not 
based on statute, which provides in 
substance that recital in recorded 
mortgage that mortgage was duly 
consented to shall, under certain cir¬ 
cumstances, be conclusive evidence 
that it was duly consented to, since 
circumstances not being present, that 
statute was not applicable.—Karasik 
V. People’s Trust Co., supra. 

1& U.S.—In re Paul Delaney Co., 
D.C.N.Y., 26 P.2d 937, affirmed, C.C. 
A., 30 F.2d 1018. 

19. Mich.—Grand Victory Theatre 
Co. V. Soloman, 196 N.W. 132, 134, 
224 Mich. 451, quoting Corpus Ju¬ 
ris. 

90. N.Y.—^Rochester Sav. Bank v. 


Averell, 26 Hun 648. affirmed 96 N. 
Y. 467. 

91. N.Y.—Greenpoint Sugar Co. v. 
Whitin, 69 N.Y. 328, affirming 7 
Hun 44—Rochester Sav. Bank v. 
Averell, 26 Hun 643, affirming 96 
N.Y. 467—Everson v. Eddy. 12 N.Y. 
S. 872. 

22. N.Y.—Welch v. Importers’, etc., 
Nat. Bank, 26 N.E. 269, 122 N.Y. 
177. 

Between receiver sud mortgagee’s as¬ 
signee 

N.Y.—Welch v. Importere*, etc., Nat. 
Bank, supra. 

93. N.Y.—Martin v. Niagara Falls 
Paper Mfg. Co., 25 N.E. 303, 122 N. 
Y. 165, affirming 44 Hun 130—Ro¬ 
chester Sav. Bank v. Averell, 96 N. 
Y. 467. 

94. La.—Liverpool & London & 

Globe Ins. Co. v. Aleman Planting 
& Mfg. Co., 117 So. 664, 166 La. 
467. 

26. Colo.—Mackenzie v. Taggart, 73 
P.2d 978, 101 Colo. 867. 

14a C.J. p 666 note 68. ' 
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26. Ala.—Hillcrest Land Co. v. Fo- 
shee, 66 So. 478, 189 Ala. 217. 

14a C.J. p 666 note 64. 

27. Colo.—Firestone Coal Co. v. Me- 
Klssick. 134 P. 147, 24 Colo.App. 
294. 

28. Colo.—Mackenzie v. Taggart, 73 
I*.2d 978, 101 Colo. 367. 

14a C.J. p 666 note 66. 

29. H.I.—Bishop V. Kent, etc., 

41 A. 255. 20 R.I. 680. 

30. Cal.—Middleton v. Arastravllle 
Min. Co., 79 P. 889, 146 Cal. 219. 

31. Ala.—Hillcrest Land Co. v. Po- 
shee, 66 So. 478, 189 Ala. 217. 

32. Colo.—Firestone Cool Co v. Mo- 
Kissick, 134 P. 147, 24 Colo.App. 
294. 

33. Cal.—Forbes v. San Rafael 
Turnp. Co.. 50 Cal. 340. 

34. Va.—Enders v. Board of Public 
Works, 1 Oratt. 364, 42 Va. 364. 

Orsdltor oaanot objsot 

Va.—Enders v. Board of Public 
Works, supra. 
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long delay in attacking the validity of a mortgage 
will not be considered as acquiescence in its execu¬ 
tion where it appears from the evidence that an ac¬ 
tion, to invalidate the mortgage would have been a 
useless proceeding.36 

A corporate mortgage will not be held invalid be¬ 
cause of any formal irregularities where its execu¬ 
tion was consented to by the stockholders.Un¬ 
der this view, a consent after the execution of the 
mortgage may be sufficient, and the mortgage will 
be a valid encumbrance from its execution,pro¬ 
vided no intervening rights have attached.^® 

Evidence of ratification by a sufficient number of 
stockholders is not restricted to the secretary’s rec¬ 
ords, but may be shown by reference to the corpo¬ 
ration’s stockbook and stock journal; nor is it nec¬ 
essary that the secretary’s certificate of ratification 
should be attached to the mortgage under the terms 
of a statute requiring a secretary's certificate to be 
attached at the time of its exccution.39 

§ 1177. Form, Execution, and Record 

Statutes specifically relating to corporate mortgages 
must be substantiaily complied with; In the absence of 
such statutes, laws regulating mortgages generally are 
applicable. Validity will not be affected by clerical or 
formal defects. 

Statutes specifically relating to the form, execu¬ 
tion, etc. of corporate mortgages should be com¬ 
plied with,^® although a substantial compliance may 
suffice.^^ In the absence of such statutes, however, 
the laws regulating mortgages in general are ap¬ 
plicable.^ 2 

The validity of a mortgage will not be affected 
by mere clerical or formal defects therein; such 
errors may either be explained by evidence, or dis¬ 
regarded as immaterial.^ 2 a mortgage given by a 


corporation is not rendered invalid by the fact that 
the instrument fails to show authority of the offi¬ 
cers of the corporation to borrow the money to se¬ 
cure which the mortgage was executed nor is it 
necessary that the mortgage recite the vote of the 
corporation authorizing the officer to execute it.^® 

§ 1178. - Signature 

A signature which shows an Intention to bind the 
corporation as a party is sufficient. Failure to give the 
complete or accurate name of the corporation la not fatal 
where its identity is clear. 

Where the signature to a mortgage clearly shows 
that it was the intention that the corporation be 
bound as a parly, the mortgage otherwise valid will 
constitute a binding corporate mortgage.^® How¬ 
ever, a mortgage which is made for the corpora¬ 
tion, as appears from the body of the instrument, 
but is signed by the agent in his own name, has 
been held not the mortgage of the corporation in 
law, but may be enforced as the corporation's mort¬ 
gage in equity.<7 Particular methods of signing 
corporate instruments are considered, with respect 
to corporate contracts generally, in § 1138 supra, 
and with respect to corporate conveyances gener¬ 
ally, in § 1100 supra. 

Presumption, A mortgage containing a recital 
of authorization and signed by the officers of the 
corporation in their official capacities is presump¬ 
tively the mortgage of the corporation;^® and an 
assignment of a mortgage, similarly signed, fur¬ 
nishes presumptive evidence that it is the corpora¬ 
tion's contract.^® 

Name of corporation. A failure to give the full 
name of the mortgagor corporation or to state the 
same accurately is not fatal where its identity is 


36. Ill.—Chicairo v. Cameron, 11 N. 
E. 899, 120 111. 447. 

36i. N.Y.—McCarty v. Nostrand 
Lumber Co.. 248 N.Y.S. 606. 232 
App.niv. 63. 

37. N.Y.—Rochester Sav. Bank v. 
Avercll, 96 N.Y. 467. 

14a C.J. p 666 note 60. 

3a N.Y.—Cohn v. Gersh Realty 
Corporation. 242 N.Y.S. 671, 137 
Mlac. 245, affirmed 260 N.Y.S. 830. 
233 App.Div. 795. 

8a Cal.—Middleton v. Arastrnvllle 
Min. Co., 79 r. 889. 146 Cal. 219. 

4a Tenn.—Turner v. Kingston Lum¬ 
ber, etc.. Co.. 58 S.W. 864, 106 
Tenn. 1. 

Form, execution, and record of chat¬ 
tel mortgages see supra 85 1217> 
1218. 


Whsrs corporate charter, enacted 
by legislature, prescribes manner in 
which mortgages should be executed 
by corporation, mortgage must be so 
executed.—Boston, etc.. Air Line R. 
Co. V. Coffin. 50 Conn. 150. 

41. Fla.—International Kaolin Co. 

V. Viiuse, 46 So. 3, 55 Fla, 641. 

48. 111.—-Hunt V. Bullock. 23 111. 

320—Palmer v. Forbes. 23 Ill. 301. 
Appropriate anA ooave&ieat form 
It has been held that, where stiit- 
ute conferring authority on a corpo¬ 
ration to mortgage its property pro¬ 
scribes no form in which it shall be 
made, any appropriate and conveni¬ 
ent form for accomplishing the de¬ 
sired result may be adopted. 

111.—Equitable Trust Co. v. Fisher. 
106 111. 189. 

N.Y.—Lord v. Yonkers Fuel Gas Co., 
2 K.E. 909, 99 N.Y. 647. 
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43. Wls.—Germantown Farmers’ 

Mut. Ins. Co. V. Dhein, 16 N.W 
840, 67 Wis. 521. 

14a C.J. p 667 note 79. 

44. Tenn.—Turner v. Kingston Lum¬ 
ber Co.. 58 S.W. 854. 106 Tenn. 1. 
affirming, Ch., 59 S W. 410. 

45. Ark.—Fidelity & Deposit Co of 
Maiyland v. Rieff, 27 S.W.2d 1008. 
181 Ark. 798. 

40. Tenn.—Turner v. Kingston Lum¬ 
ber, etc., Co., 68 S.W. 854, 106 Tenn. 
1 . 

14a C.J. p 667 note 84. 

47. Ala.—Taylor v. West Alabama 
Agricultural, etc., Ass'n, 68 Ala 
229. 

48. Ga.—Jones v. Ezell. 68 S.E. 803. 
134 Ga. 653. 

49. N.Y.—Gillett v. Campbell, 1 Den. 
520. 
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clear;®® and obvious clerical errors in the name 
of any of the parties may either be explained by 
evidence or disregarded as immaterial.®^ 

§ 1179. —- Attestation and Acknowledg¬ 
ment 

A corporate mortgage need not be attested by wit¬ 
nesses In the absence of a statute requiring such attes¬ 
tation. A corporate mortgage must be acknowiedged 
where statutes so provide; but apart from statute, or 
where the statute contains an additionai provisidn to 
that effect, an unacknowiedged mortgage wiil be valid 
as between the parties. 

Where an act which specifically prescribes the 
manner in which a corporation shall execute a 
mortgage does not contain the requirement that the 
mortgage be attested by witnesses, witnesses will 
not be necessary regardless of the requirements of 
a general statute.®^ ^ notary public who signed 
the attestation clause of a corporate mortgage with¬ 
out indicating his official character, but certified the 
president's acknowledgment to the mortgage in his 
official capacity, will be deemed to have signed the 
attestation clause in his official capacity.*^^ 

Under a statute requiring that corporate mort¬ 
gages be acknowledged, acknowledgment by the 
proper officers of the corporation is a condition 
precedent to the validity of the mortgage.®** How¬ 
ever, under a statute which provides, in addition, 
that, while the acknowledgment is necessary to the 
validity of the instrument as between the mortga¬ 
gor and third persons, a mortgage shall be valid as 
between the parties to the mortgage without such 
acknowledgment, a mortgage to secure a loan which 
is not acknowledged by the officer executing it is, 


nevertheless, valid as between the mortgagee and 
the mortgagor,®® or as between the mortgagee and 
the trustee in bankruptcy of the corporate estate.®® 
The form of acknowledgment suggested in a .stat¬ 
ute does not exclude the use of other forms which 
are in substantial compliance with the law, where 
the statute so provides.®^ Apart from statute, it 
has been held, on the ground that in the absence of 
statute an instrument is valid as between the par¬ 
ties, although not acknowledged, as appears in the 
title Acknowledgments § 6 a, that a mortgage exe¬ 
cuted in behalf of a corporation is not vitiated as 
between the parties because the officer executing 
the instrument acknowledges the same to be “his 
own free act and deed.'*®® Where the acknowledg¬ 
ment shows the authority of the officers executing 
the mortgage, it is prima facie evidence of its va¬ 
lidity.®® 

Where a statute makes the secretary of the cor¬ 
poration the custodian of the corporate seal, he is 
the proper officer to execute a corporate mortgage 
and to make the acknowledgment.®® 

§ 1180. - Seal 

Although there It authority to the contrary. It It gen¬ 
erally held that the omiailon of the corporate seal will 
not be fatal to a corporate mortgage. Any teal adopted 
by the corporation la aufflclent. The presence of the cor¬ 
porate seal la prima facie evidence that the mortgage 
waa duly authorized. 

While it has been held that a corporate instru¬ 
ment is not a legal mortgage unless it bears the cor- 
l>orate seal of the mortgagor,®^ it has also been 
held that its omission will not be fatal to the va¬ 
lidity of a corporate mortgage,®^ particularly where 


Sa U.S.—Public Industrials Corpo¬ 
ration V. KeadiriGT Hardware Co., 
CC.'A.ra., 29 F.2d 975. 

3 4a C.J. p 667 note 87. 

51. ; Wls.—Germantown Farmers’ 

|llut. Ins. Co. V. Dhein, 15 N.W. 

/840, 57 Wis. 521. 

^ame nsea In plnral 

It is immaterial that mortgage in 
Its body uses name of corporation in 
Plural instead of in singular num¬ 
ber.—Fdwards v. Snow Hill Supply 
Co.. 63 S.E. 740, 150 N C. 173—14a C. 
J. p 667 note 89. 

52. N.Y.—Nichols v. Mast*, 94 N.Y. 
160. 

Attestation of corporate conveyances 
generally see supra § 1098. 

53. Ga.—Missouri State Life Ins. 
Co. V. Barnes Const Co., 95 S.E. 
244, 147 Ga. 677. 

54. Mo.—Barrie v. United R. Co., 
119 S.W. 1020, 138 Mo.App. 567. 

14a C.J. p 668 note 97. 

55. Utah.—Murray y. Beal, 65 P. 
726, 23 Utah 648. 


56. Utah.—Murray v. Beal, supra. 
14a C.J. p 668 note 96. 

67. N.C.—Bailey v. Hassell, 116 S. 

E. 166, 184 N.C. 450. 

Zt is snftolent, in absence of fraud 
or other valid reason for impeach¬ 
ment of probate, that proper offl- 
clals personally appeared before no¬ 
tary and acknowledged execution of 
instrument as act of corporation.— 
Bailey v. Hassell, supra. 

58. Me —Fitch v. Lewiston Steam- 
Mill Co., 12 A. 732, 80 Me. 34. 

59. Ark.—Austin v. Dermott Can¬ 
ning Co., 84 S.W.2d 773, 182 Ark. 
3128. 

00. Colo.—Bliss V. Harris, 87 P. 
1076. 88 Colo. 72. 

61. U S —Koehler v. Black River 
Falls Iron Co., Wis., 2 Black, 716, 
17 L.Ed. 339. 

Necessity of corporate seal on: 
Contracts generally see supra I 
1139. 

Conveyances generally see supra I 

1100. 

812 


This is so under statute which re¬ 
quires corporate conveyances to be 
made under corporate s(‘al.—Johns 
V. Gillian, Fla., 184 So. 140. 

68 . Tex.—Millsaps v. Johnson, Civ. 

App., 196 S.W. 202, error refused. 
14a C.J. p 668 note 4 [c]. 

Conunon-law mortgage waa not 
void because of company’s failure to 
authenticate it by corporate seal.— 
Millsaps V. Johnson, supra. 

Company having no seal 
The want of seal to mortgage ex¬ 
ecuted by company does not affect 
its validity, where it is not shown 
that company had seal when instru¬ 
ment waa executed.—Turner v. King¬ 
ston Lumber, etc., Co., Ch., 69 S.W. 
410, affirmed 58 S.W. 854. 106 Tcnn. 
1 . 

Creditor's rights 

(1) Failure to affix corporation’s 
seal to its mortgage, notwithstand¬ 
ing its recital therein that it has 
done so, cannot avail Its creditors 
who had actual notice of necessary 
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statutes expressly provide that seals are no longer 
necessary on mortgages by individuals, and no stat¬ 
ute imposes such a requirement on corporations.®^ 
A statute validating mortgages executed by corpo¬ 
rate officers, but not in the corporate name, has 
been held to include and validate a mortgage exe¬ 
cuted without the corporate seal.®^ 

Where a corporate mortgage is required to be 
made under the corporate seal, any seal which is 
adojited by the corporation for the purpose is suf¬ 
ficient;®® but the seal of an individual is not suf¬ 
ficient.®® It is sufficient that the seal was affixed to 
the mortgage by the secretary of the corporation.®^ 

The presence of the corporate seal on a mortgage 
is prima facie evidence that the seal was affixed, 
and the mortgage executed, by proper authority;®® 
but this presumption is not conclusive, and may be 
rebutted by parol evidence.®^ 

§ 1181. - Affidavit of Good Faith 

Statutes requiring ah affidavit of good faith to ac¬ 
company a mortgage of both real and personal property 
have been held not to apply to a mortgage of real proper¬ 
ty only, nor to a trust deed accompanied by actual deliv¬ 
ery of the real and personal property. 

Statutes requiring that a mortgage or deed of 


trust of both real and personal property by a cor¬ 
poration shall be accompanied by an affidavit that 
it is made in good faith have been held not to apply 
to mortgages of real property only,*^® nor even to 
a trust deed of both real and personal property, 
where actual delivery accompanies the convey- 
ance.^i 

§ 1182. - Delivery and Acceptance 

Acceptance, which Is necessary to make delivery of a 
corporate mortgage complete, will be presumed where the 
mortgagee or beneficiaries receive a real benefit under 
the mortgage. 

An acceptance by the mortgagee or beneficiaries 
under the mortgage is necessary to make a deliv¬ 
ery of the mortgage complete.'^2 if the spirit of a 
statute requiring delivery of a corporate convey¬ 
ance is complied with, the delivery will be suffi¬ 
cient.'^® 

Presumption of acceptance. Acceptance by the 
mortgagee or beneficiary under the mortgage will 
ordinarily be presumed, but, since the presumption 
is based on the assumption that the mortgagee or 
beneficiaries receive a real benefit thereunder, the 
presumption will not be raised where it is shown 
that conditions of the mortgage arc burdensome on 
the beneficiaries.'^'* 


loan to corporation and of giving of 
mortfirag:c ns security therefor —Lar¬ 
kin V Uafirnn. 126 P. 268, 14 Anz. 63 

(2) The mere omission to attach 
corporate seal to morlRaKe will not 
invalidate it at instance of unse¬ 
cured creditor, where execution of 
mortffaRe is admitted and its valid¬ 
ity IS assorted by corporation and 
all stockholders -'Allis v Jones, C C. 
Neb. 45 y 148 

After poeseeslon by mortgrayee 

A mortifiifi:** by corporation will 
not be adjudged in>alid for want ot 
corporate seal, after mortgagee l.s in 
possession of property under decree 
of ftireclosure—Haven v. tlrand 
Junction It. etc., t’o , 12 Allen, Muss 
337 

Beoorded mortgracre as constrnotlve 

ILOtlOS 

Where acknowledprment of trust 
deed is sutllcicnt in form and sub¬ 
stance to entitle mortgage to record, 
it will con.stitutc constructive notice, 
notwithstanding corporate seal is 
omitted, the omission being evident¬ 
ly a clerical error ns evidence by re¬ 
cital of deed.—Larkin v. Hagan, 126 
P. 268, 14 Anz. 63. 

Asslgrainsnt of mortgragre 

An assignment of mortgage by 
individual or corporation, without 
seal, is valid transfer of mortgage 
debt.—Gillett v. Campbell, 1 Den.. 
N.Y., 520. 

63. U.S.—In re Farmers* Supply Co., 


D. C.Ohio, 170 P 502—St. Louis 
Fourth Nat. TInnk v. Camden Lum¬ 
ber Co., CCArk, 142 F. 257 

14a CJ. p 668 note 4 [a] (2), [b] 

( 1 ). 

641. NC.—Bailey v Hassell, 115 S. 

E. 166. 184 NO 450 

6B. TJ.S.—O. V B Mm Co. v. First 
Nat. Bank, Idaho, 95 F. 23. 36 OC 
A 633. 

Or.—Thayer v. Nehalcm Mill Co., 
51 P. 202. 31 Or 437 

14a CJ. p 668 note 4 td] 

Form and adoption of corporate seal 
generally s<m» supra fi 175 

6G. Fla—Johns v. Gillian, 184 So 
140. 

14a C.J. p 668 nolo 4 fo]. 

67. Pa.—Bell v Title Trust & Guar¬ 
antee Co. of Johnstown, 140 A. 900, 
292 l*a. 228. 57 A.L R. 463. 

68^ N.C.—Edwards v. Snow Hill 
Supply Co., 63 SE 740, 150 N.C. 
173. 

14a CJ. p 668 note 4 If], 

I’re.sumption as to corporate con¬ 
tracts generally see supra § 1139 

69. U S.—Koehler v Black River 
Falls Iron Co., Wis., 2 Black 715, 
17 L.Ed. 339. 

70. Mont.—Godfrey L, Cabot, Inc.. 
V. Gas Products Co., 19 P.2d 878. 
93 Mont. 497. 

Affidavits of good faith with respect 
to chatt«*t mortgages see infra 8 
1218. 


71. Mont—Tcitig v. Boesman, 31 P. 
371, 12 Mont. 404. 

72. Ind—Reagan v First Nat. 

Bank, 61 N.E. 576, 62 N E. 701, 157 
Ind. 623. 

Delivery of conveyance generally see 
supra 8 1100 
Sffect of redellvery 

When once mortgage has been ac¬ 
cepted, delivery is complete, not¬ 
withstanding fact that it is subse¬ 
quently redelivered to mortgagor or 
Us agent for recording and is lost be¬ 
fore It IS returned to trustee —Wil¬ 
liam Firth ('o. V South ('arnlina L. 
A T. Co., S.C., 122 F 569, 59 C.C.A. 
73 

73. U S.—William Firth Co. v. South 
Carolina. L. & T. Co., supra. 

ZUnstratloa 

A corporate mortgage was pre¬ 
pared and forwarded to proper cor¬ 
porate officer for execution, he sign¬ 
ed It nnd subsequently with another 
corporate officer delivered mortgage 
to president of trust company nam¬ 
ed as mortgagee, and saw president 
of trust company and its cashier 
write on it acceptance of trust. This 
was held a sufficient delivery.—Wil¬ 
liam Firth Co. V. South Carolina L. 
& T. Co., supra. 

74b Ind.—Reagan v. Chicago First 
Nat. Bank. 61 N.E. 575. 62 N.E. 
701, 157 Ind. 623. 

114a C.J. p 669 note 14. 
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Recording and Registration 

In general, the laws governing the recording of con¬ 
veyances generally also apply to corporate mortgages of 
real estate. 

Under the laws governing the recording of con¬ 
veyances of real estate generally, which laws also 
govern corporate mortgages of real estate,*^® it has 
been held that the validity of a corporate mortgage 
as between the parties thereto will not be affected 
by a failure to record,76 that the mortgage which is 
recorded carries with it constructive notice to sub¬ 
sequent purchasers and mortgagees of the existence 
and contents of the mortgage,77 and that if a mort¬ 
gage is not recorded, a purchaser without notice of 
the mortgage takes free from the lien.76 The fail¬ 
ure on the part of the trustee to record the mort¬ 
gage will not estop the bondholders from asserting 
the lien of the mortgage after it is recorded.76 

A mortgage recorded in the office of the secre¬ 
tary of state, in accordance with the charter, has 
been held to have the same effect as if it were re¬ 
corded in the various towns in which the land was 
situated.6® 


§ 1184. Equitable Mortgages 

A eonveyanee Intended ae a corporate mortgage may 
be given effect at such In equity even though It la Im¬ 
perfectly executed, or la not a techn4cal mortgage, or ie 
ultra virea. 

While a corporate mortgage which is invalid be¬ 
cause of a mistake of law will not be recognized as 
valid in equity,®^ where the lawful intention of the 
parties to a corporate conveyance is that it shall op¬ 
erate as a mortgage, a court of equity may give it 
such effect where it may do so without interfering 
with paramount equities, notwithstanding the in¬ 
strument is imperfectly executed or is not in form 
a technical mortgage.®^ Thus, a mortgage of cor¬ 
porate property, intended as a corporate mortgage, 
has been held valid where it was executed by the 
stockholders in their own names, instead of by the 
corporation in the corporate name.®® Similarly, on 
the ground that the stockholders arc the equitable 
owners of the corporate property®^ or that they 
could dissolve the corporation and mortgage the 
property as their own,®® a mortgage of corporate 
property by all of the stockholders for a purpose 
which is ultra vires has been held to be a valid eq¬ 
uitable mortgage, where the rights of third parties 
were not involved when it was executed.®® It is 


7fiw U.S.—Stearns Llgrhting, etc., Co. 
V. Central Trust Co.. Mich, 223 P. 
962. 139 C.C.A. 442. 

Record of corporate conveyance gen¬ 
erally see supra 8 1100. 

78. U.S.—Illinois Cent. R. Co. v. 
Mississippi Cent. R. Co.. D.C.Miss., 
12 P.Cas.No.7.008. 

Zhity of mortgEgee 

The mortgagee owes no duty to 
corporation or to purchasers of its 
stock to reco‘d a mortgage executed 
by corporation.—Firestone Coal Co. 
V. McKissick, 184 P. 147, 24 Colo.App. 
294. 

77. U.S.—Stearns Lighting, etc., Co. 
V. Central Trust Co., Mich., 223 F. 
962. 139 CC.A. 442. 

78. Wash.—Coolidge v. Schering. 78 
P. 682. 32 Wash. 557. 

79. U.S.—^Davis v. Hanover Sav. 
Fund Soc., W. Va.. 210 P. 768. 127 
C.C.A. 318. 

80. Conn.—Boston, etc., Air Line R. 
Co. v. Cotfin. 50 ttonn. 150. 
Spsoial law for railroad corpora- 

tioiis, providing that they may re¬ 
cord a mortgage in office of secre¬ 
tary of slate, 18 not repealed by a 
general law applicable to all corpo¬ 
rations, and railroad need not record 
its mortgage in place prescribed in 
general law.—Gilchrist v. Helena, 
etc., R. Co.. C.C.Mont, 47 F. 593. 

81. U.S.—Nichols V. Waukesha Can¬ 
ning Co., D.C.W18.. 196 F. 807. 


lUsooiieeptloa of olfoct of statute 

A mortgage given by corporation 
under which bonds were issued for 
antecedent debts in violation of Wis¬ 
consin statute, the effect of which 
parties misconceived, cannot stand 
as equitable lien in favor of hold¬ 
ers of invalid bonds, who took them 
in consideration of definite extension 
of time on notes or accounts held by 
them.—Nichols v. Waukesha Canning 
Co., supra. 

83. Ala.--Mobllc, etc., R. Co. v. Tal- 
man, 15 Ala. 472. 

14a C.J. p 669 note 35. 

Equitable mortgages generally sec 
Mortgages 88 13-17. 41 C.J. p 293 
note 40-p 310 note 62. 

Absolnto doed as mortgage 

(1) Where it appears that deed 
absolute on its face was in fact giv¬ 
en to secure Indebtedness of corpo¬ 
ration, courts will recognise it to be 
merely a mortgage and enforce it as 
such. 

Cal.—Peninsular Trading, etc., Co. 
V, i’acific Steam Whaling Co., 56 
P. 604, 123 Cal. 689. 

Utah.—Murray v. Beal, 65 P. 726, 23 
Utah 648. 

14a C.J. P 670 note 68. 

(2) Courts of equity will look be¬ 
yond mere forms and terms of in¬ 
strument to real transaction, and 
whenever real transaction Is shown 
to be one of security and not of sale, 
it will be treated accordingly.—^Booth 
V. Robinson. 55 Md. 419. 
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83. Ohio.—Bundy v. Ophlr Iron C^.. 
38 Ohio St. 300. 

84. U.S.—Shumpert v. Columbia 
Nat. State Bank, S.C., 231 F. 82, 
145 CC.A. 270. 

Ala.—Gaddsden First Nat. Bank v. 
Winchester, 24 So. 351, 119 Ala. 
168, 72 Am.S.R. 904. 

Tex.—Boston & Texas Corporation 
V. Guarantee Life Ins. Co.. Civ. 
App., 283 S.W. 1022, error refused. 

85. Md.—Swift V. Smith, 6 A. 534, 
65 Md. 428, 57 Am.R. 336. 

86. U.S.—Shumpert v. Columbia 
Nat. State Bank, S.C., 231 F. 82, 
145 CC.A. 270. 

Ala.—Gadsden First Nat. Bink 
Winchester, 24 So. 351, 119 Ala. 
168, 72 Am.S.R. 904. 

Md.—Swift V. Smith, 6 A. 634, 66 Md. 

428, 67 Am.K. 336. 

Mortgage by aolo stooklioldor 

All stockholders of corporation 
must be held to have participated In 
execution of deed of trust and notes 
secured thereby when stockholder 
who Indorsed notes owned ahd con¬ 
trolled all of its stock; and neither 
the corporation nor its receiver, cpuld 
avoid a doed of trust and notes se¬ 
cured thereby indorsed by such 
stockholder, on the ground that it 
was still a legal entity, so that it 
could neither in the first place exe¬ 
cute the same, nor bo precluded from 
setting up its inability to do so.— 
Boston & Texas C>rporatlon v. Guar¬ 
antee Life Ins. Co., Tex.Civ.App., 283 
8.W. 1022, error refused. 



19 C.J.S, 


COnPORATIONS 


§ 1185 


not necessary that the mortgage should be first re¬ 
formed before it can be enforced.*^ 

However, equity will not create a lien where the 
parties did not intend one; thus, the mere fact that 
money advanced by a creditor was to meet the most 
pressing necessities of the corporation, and was 
used for the most meritorious corporate purposes, 
does not of itself necessarily create an equitable lien 
in favor of such creditor as against prior mort¬ 
gagees;** nor is a mortgage created by a mere re¬ 
cital that property is pledged for the payment of a 
debt, which purports to be a reference to an exist¬ 
ing or intended instrument which does it, rather 
than to the effect of its own terms;** but a bond 
which in terms pledges the real and personal prop¬ 
erty of the corporation for the payment of the debt 
and interest will be treated and enforced in equity 
as a mortgage.** 

While it has been held that an equitable mortgage 
will not be decreed where the consent of the stock¬ 
holders, as required by statute, has not been ob¬ 
tained*^ and the corporation has not received the 
advances under the mortgage,*2 it has also been 
held that equity will enforce a mortgage, the bene¬ 
fits of which have been accepted and retained by the 
corporation, even though the authorization by the 
directors is defective.** 

An equitable mortgage will have priority over 
subsequent creditors, purchasers, and encumbranc¬ 
ers with notice,*^ except where, under the con¬ 


struction of registry statutes applicable to unre¬ 
corded mortgages generally, it is held to be of no 
effect as against third persons acquiring an interest 
in or lien on the property.** However, even where 
the recording statute is so construed, an equitable 
mortgage has been held to take priority over credi¬ 
tors claiming under a subsequent legal mortgage by 
the corporation in which the earlier equitable mort¬ 
gage IS ratified.** 

Agreement to execute deed of trust. Where a 
corporation fails to perform an agreement to exe¬ 
cute a deed of trust on ifs property, the other con¬ 
tracting party can treat the agreement as a direct 
obligation to pay money, and sue on it as such, and 
he will have a lien to aid in enforcing the judg- 
ment.*7 

§ 1185. Terms and Conditions 

Under a general authorization, a mortgage may con¬ 
tain auch terms and conditions as are usually inserted In 
mortgages. The validity of particular provisions have 
been adjudicated, provisions being invalid which violate a 
statute, are against public policy, or are uncertain. A 
void condition will not Invalidate an otherwise complete 
mortgage. 

Where the authorization to execute a mortgage 
docs not specify the terms and conditions to be in¬ 
serted, the mortgage may, by presumption to that 
effect, or by implication from the authorization, 
contain such terms and conditions as are usually in¬ 
serted in such mortgages;** and the same is true 


Zn baiikniptoy prooeedlaga 

Holders of bonds secured by deed 
of trust which was authorized by 
unanimous approval of coiporatlon's 
stockholders were vested with valid 
lien on property covered, enforceable 
in b.'inkruptcy proceedings, notwith¬ 
standing that neither charter nor by¬ 
laws of corporation permitted board 
of directois to execute a trust deed, 
although it authorized them to exe¬ 
cute a mortgage.—Hair v. Byars, C. 
t\A.Ga., K2d 684. 

B7. Vt.—Miller v. Rutland, etc., R. 

Co., 36 Vt. 452. 

14a C.J. p 670 note 42. 

88 . Ohio.—Coe v. Columbus, etc., R. 
Co., 10 Ohio St. 372, 76 Ani.H 618. 

Ua C.J. P 670 note 47. 

89. Pa.—Insurance Co. of North 
America v. Union Canal Co., 2 Pa. 
L.J. 65. 

Marginal snsmoraBduin 

If on the making of a loan the 
lender takes from the corporation. 
Instead of a form of mortgage, a 
certifleate with a marginal memoran¬ 
dum stating that certain corporate 
assets are pledged for the redemp¬ 
tion of the loan by a resolution re¬ 


ferred to, the certificate does not con¬ 
stitute a mortgage.—Insurance Co. 
of North America v. Union Canal 
Co., supra. 

9a U.S.—White Water Valley Canal 
Co, V. Vallettc, Ind, 21 How. 414, 
16 l.i.Kd 164. 

91. S.C.—Parker v. Carolina Sav 
Bank, 31 SR 673, 53 S.C. 583, 69 
Ara.S.U. 888. 

Deposit of title deeds to corpo¬ 
rate propel ty by president acting 
therein without authority will not 
create equitable mortgage.—Parker 
V. Carolina Sav. Bank, supra. 

92. N.Y.—Maryland Casualty Co. v. 
Schaefer Const. Co., 253 N.Y.S. 709, 
141 Misc 629, affirmed 248 N.Y.S. 
793. 232 App.Dlv. 766, affirmed 177 
N.K. 183. 256 N.Y. 663. reargumont 
denied 178 N.K 787. 267 N.Y. 543. 
acandatory requiremeat of statute 

may not be so nullified.—Maryland 
Casualty Co. v. Schaefer Const. Co., 
supra. 

93. Ark.—Stiewel v. Webb Press 
Co., 94 S.W. 915. 79 Ark. 45. 116 
Am.S.H. 62. 

94. U.S.—Shumpert v. Columbia 
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Nat. State Bank, S.C., 231 F. 82. 
145 C.C.A. 270. 

14a C J. p 670 notes 88, 41. 

95. Ohio.—Bundy v. Ophir Iron Co., 
38 Ohio St. 300— Cjg v. Columbus, 
etc., K. Co., 10 Ohio St. 372, 75 
Am.D. 618. 

96. Ohio.—Bundy v. Ophir Iron Co., 
38 Ohio St. 300. 

97. Cal.—Beal v. United Properties 
Co. of California, 189 P. 346, 46 
Cal.App. 2S7. 

Rule applied to oral agreement 

Cal.—^Beal v. United Properties Co. 
of California, supra. 

9a Wls—Jes.sup V. City Bank, 14 
Wls. 331. 

Acceleration danse 

(1) Where mortgages usually pro¬ 
vide that, on default in payment of 
installment, the whole amount due 
under mortgage shall become due, 
insertion of such provision is with¬ 
in authority conferred. 

Ala.—Savannah, etc., R. Co. v. Lan¬ 
caster, 62 Ala. 655. 

N.J.—Coe V. New Jersey Midland R. 
Co., 31 N.J.Kq. 105, modified on 
other grounds 34 N.J.Kq. 266. 
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where the authorization expressly provides that the 
mortgage shall contain the usual terms.®® 

Provisions which, it has been held, may be in¬ 
serted in a corporate mortgage without impairing 
its validity include a provision which imposes cer¬ 
tain conditions precedent on the right of bondhold¬ 
ers to institute suit,^ a condition that the trustee 
shall be exempt from liability except for gross neg¬ 
ligence or willful default and that he shall not be 
under the duty to record the mortgage,2 a provision 
that three fourths in amount of bonds could bind all 
the bonds in perfecting an amendment, even to the 
extent of impairing the lien, provided the modifica¬ 
tion is fair and equitable,® a condition that the 
mortgage shall not operate to prevent the corpora¬ 
tion from using or expending its moneys and assets 


in extending its work, where such provision refers 
merely to money and personal assets which are not 
included in the mortgage,^ and a condition that the 
mortgaged premises may be sold or exchanged by 
the corporation when it will not decrease the secur¬ 
ity.® On the other hand, provisions have been held 
void which violated a statutory requirement,® or 
were against public policy,*^ or were uncertain.® It 
is not necessary that the mortgage or deed of trust 
should enumerate in detail the rights and duties of 
the trustee, where such rights and duties are laid 
down by statute.® 

An invalid provision in a mortgage is not en¬ 
forceable but the presence of a void condition 
will not impair the validity of the mortgage in oth¬ 
er respects if it is complete without such condition.^^ 


(2) However, where such a provi¬ 
sion is held not usual, insertion 
thereof is violation of authority.— 
Jessup v. City Bank, 14 Wis. 331. 
Other provtslons 

The insertion in morlffafire by cor¬ 
poration of provisions authorizinf? 
nriort£:a(tee to keep property in.sured. 
to take possession, and to foreclos** 
in case property is attached, does 
not make mort^a^e void, although 
resolution of board of directors au¬ 
thorizing execution of mortgage docs 
not describe or specially mention 
conditions to be inserted.—Vincent v. 
Snoqualmie Mill Co.. 35 P. 396, 7 
Wash. 566. 

l^gislatlvo anthorliatioa; power of 

sale 

Where legislature by special act 
authorized making of mortgage by 
corporation, it was held that “it is 
fair to presume that the Legislature 
intended a mortgage with the usual 
power of sale."—Joy v. Jackson, etc., 
Flank Road Co., 11 Mich. 156, 172. 
99- U.S.—Farmers* L. & T. Co. v. 
Iowa Water Co., C.C.Iowu, 78 F. 
881. 

Aoceleratioa olanse held authorised 

U.S.—Farmers' L. & T. Co. v. Iowa 
Water Co., supra. 

Compensation and reimbursement of 
trustee 

The insertion of covenant that 
trustee shall be entitled to Just 
compensation and shall be reim¬ 
bursed for all necessary expendi¬ 
tures, “including expenses of all nec¬ 
essary attorneys, counsel, or agent.s 
in and about said trust,'* held im- 
thorized.—Southern Clalifornia Motor 
Road Co. V. Union L. & T. Co., Cal., 
64 F. 450, 451, 12 C.C.A. 215. 

1. U.S.—Harvey v. Illinois Power & 
Light Corporation, D.C.Ill., 3 F. 
Supp. 489, 490. 

Season for rule 

"Such provisions in trust deeds 
are entirely reasonable in the exe¬ 
cution of trusts to the end that 


there may not be miscerianeous and 
promiscuous attempts to interfere 
by litigation by numerous Individu- 
al.s holding interests under such con¬ 
veyances, and the courts have re¬ 
peatedly put their stamp of approv¬ 
al thereon."—Harvey v. Illinois Pow¬ 
er & Light Corporation, supra. 
Partloular provlMons 

(1) Provisions In trust deeds, se¬ 
curing corporation bonds, for notice 
to trustees of default, request by 
holders of specified proportion of 
bonds that trustees sue thereunder, 
and offer to indemnify them, before 
bondholder may sue, arc valid.— 
Harvey v. Illinois Power & Light 
Corporation, supra—Medeorge v. 
Big Stone Gap Impr. Co., C C.Va., 
57 F. 262. 

(2) “The provision that a foreclo¬ 
sure should not be had until a cer¬ 
tain portion of the bondliolders so 
requested is not such an one as ren¬ 
ders the mortgage void.”—Hasbrouck 
V. Rich, 88 S.W. 131, 133, 113 Mo. 
App. 389. 

2. N Y.—Benton v. Safe Depo.sit 
Bank of Pottsville, I’a., 174 N.JiS. 
648, 256 N.Y. 260. reversing 243 N. 
Y.S. 806, 229 App.Dlv. 851. 

3. U.S.—In re Los Angeles l^umber 
Products Co., I>.C.Cal., 24 F.Supp. 
501, affirmed, C.C.A., 100 F.2d 963. 

4. Tenn.—In re Hew Memphis Gas¬ 
light Co. Cases, 60 S.W. 206, 106 
Tenn. 268, 80 Am.S.K. 880. 

5b Tenn.—In re New Memphis Gas¬ 
light Co. Cases, supra. 

6. U.S.—Howell V. Western R. Co., 
N.C., 94 U.S. 463, 24 L.Ed. 254. 

7. U.S.—American Kngineering Co. 

V. Metropolitan By-i’roducts Co., 
C.C.A.N.Y., 276 F. 34, certiorari 

denied Davis v. American Engi¬ 
neering Co., 42 S.Ct. 94, 257 U.S 
663, 66 L.Kd. 418. and City of New 
York V. Title Guaranty & Trust 
Co., 42 S.Ct. 94, 267 U.S. 664, 66 L. 
Ed. 418. 


Oovenaat against disposal of prop. 
•Tty 

Mortgage clause covenanting that 
corporation controlled by mortgagors 
would not dispose of property was 
held of no force, the court holding 
that “this clause was, at least, a 
reckless disregard of the interest of 
the corporation, and its tendency 
must have been to work a substan¬ 
tial damage thereto.”—Backus v 
Finkelstein, D.C.Minn. 23 F.2d 357, 
361. 

8 . Ga.—Georgia Hussars v, Haar, 
118 SE. 563, 156 Ga. 21. 

9. U.S.—Mercantile Trust Co. v. 
Portland & O. Co., C.C.N.H. 10 
P. 604. 

10. Idaho.—Portneuf Lodge No. 20 
I. O. O. P. V. Western Loan, etc., 
Co., 69 P. 362, 6 Idaho 673. 

Usnry 

Where mortgage is given to secure 
loan at usurious rate of interest and 
principal debt has been paid, mort¬ 
gage is not valid security for Inter¬ 
est.—Portneuf Lodge No. 20 1. O. O 
F. V. Western Loan, etc., Co., supra. 

11. U.S.—Howell V. Western R. Co , 
N.C., 94 U.S. 463, 24 L.Ed 254. 

Ga.—Georgia Hussars v. Haar, 318 

S.E. 563, 156 Ga. 21. 

14a C.J. P 671 note 68. 
lUglit of mortgagee to enforce Uen 
A provision in an agreement as to 
prior lien on property of private cor¬ 
poration engaged in disposal of city 
garbage, whereby contract with city 
was mortgaged, which was void as 
against public policy, was entirely 
severable so as not to affect right 
of mortgagee to enforce its lien on 
property and funds, the moneys se¬ 
cured by mortgage being honestly 
loaned and applied in building mort¬ 
gagor's plant.—American Engineer¬ 
ing Co. v. Metropolitan By-Products 
Co., C.C.A.N.Y., 276 F. 84, certiorari 
denied Davis v. American Engineer¬ 
ing Co.. 42 S.Ct. 94. 267 U.S. 653, 66 
L.Ed. 418, and City of New York v. 
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Similarly, the fact that a mortgage of both realty 
and chattels, which is filed as a realty mortgage, 
contains a provision which renders it invalid as a 
chattel mortgage does not affect the validity of the 
instrument as a realty mortgage.12 

§ 1186. Estoppel to Assert Invalidity 

In a proper case, the corporation or its stockholders 
may be estopped to deny the validity of Its mortgage, as 
may also corporate officers, creditors, subsequent pur¬ 
chasers and mortgagees, and their assignees. 

Subject to the exception considered below, the 
corporation or its stockholders may be estopped to 
deny the validity of a corporate mortgage, on the 
ground of want of authority, or irregularity or de¬ 
fect in execution, by the acceptance and retention 
of the benefits of the mortgage,^3 at least if the 
stockholders have acquiesced in the mortgage,^'* or 
by the representation that it was a valid binding ob¬ 


ligation on the corporation,^® or by the mortgagee's 
reliance in good faith on the apparent validity of 
the mortgage,^® or by the fact that the corporation 
IS estopped to deny the validity of bonds which the 
mortgage is given to secure, where both bonds and 
mortgage are part of the same transaction.^ 7 How¬ 
ever, It has been held that a mortgage cannot be 
validated by estoppel where the required numbdr of 
stockholders did not participate in the transaction, 
since the mandatory requirement of the statute can¬ 
not be so nullified.!* 

The corporation is also estopped from contradict¬ 
ing facts recited in its deed of trust, such as the 
fact that the deed of trust was properly author¬ 
ized.!® It has also been held that the corporation 
may not defeat an action to foreclose a mortgage 
by asserting that it did not have the power, under 
its articles of incorporation, to acquire the title to 
the real estate which it subsequently mortgagcd.20‘ 


Title Guaranty & Trust Co , 42 S.Ct. 
94. 257 ITS 664, 66 1.. Ed. 418 

12. l^S—Hammond v. Carthage Sul¬ 
phite Pulp & Paper Co., C.C A N. 
Y.. 8 K.2d 35. 

13. U.S.—Quinn v. National Mortg. 
& Inv Co. DC. 57 R2d 410, rer- 
liopari denied National Mortg. & 
Inv Co. V. Quinn. 53 S.Ct. 13. 287 
U.S. 610, 77 DEd 5.30—In re Paul 
De Laney Co., D C N.Y., 33 F 2d 
945 

Idaho —Portland Cat tie Loan Co. v 
Hit risen Live&toek & Feeding Co., 
251 P 1051. 43 Idaho 343 
Ill —Ottawa Northern Plnnk Road 
Co V Murray, 15 HI 336 
Mich —Grand Victory Theatre Co v 
Soloman, 195 N.W 132, 224 Mich. 
4.')!. 

NJ—Trifeld v Winchester Develop¬ 
ment Co., 146 A. 873. 105 N.J.Eq, 
50. 

N.Y.—In re Endicott Dnundry Co., 
219 N.YS 632, 128 Misc. 413. 

S.C.—Drewery v. Columbia Amuse¬ 
ment Co., 69 SE. 879, 1094, 87 S.C. 
445. 

Wyo —Morton v. Lovell Bldg. Co., 
297 P. 799. 43 Wyo. 81. 

14a C J. p 671 note 74. 

Estoppel to assert: 

Irregularities In execution of con¬ 
tracts generally see supra S 
1142. 

Ultra vires generally see supra S 
977. 

Bights of creditors or purchasers 
not Involved 

The rule stated in the text was 
applied where no rights of creditors 
or innocent purchasers were In¬ 
volved.—Ekstrom v. D. Dlerssen. 
Inc., 40 P.2d 188, 180 Wash. 493. 
Bednotion of seonrity by eonrt 
Where security of trust deed was 
limited by court to amount actually 

10 C.J.S.-62 


received and retained by corporation 
when bonds were issued, it was un- 
ne<‘es.sary to show that transactions 
with bondholders were authorized by 
board of directors—Mann v. Cal- 
menson. 197 N.W. 262, 158 Mmn. 282 

14. N J —Trifeld v. Winchester De¬ 
velopment Co., 146 A. 873, 105 N J. 
Kq 60—Scala Realty Co. v. Bay¬ 
onne Ice Qo, 125 A 493. 96 N.J Fq 
152. 

Pa —Manhattan Hardware Co. v. 

Phalen, 18 A 428, 128 Pa. 110. 

14a CJ p 671 note 74 fb]. 

Kortgagee parting with value 

•‘The corporation may be estopped 
. rto assert lack of authority 

from stockholders] whe.re the mort¬ 
gagee parted with \alue upon the 
giving of, or agreement to give, the 
mortgage, at least if the requisite 
number of stockholders acquiesces 
in It while the corporation. tKintinues 
to retain the benellts received 
In re Paul De Laney Co., C.C.A.N.Y.. 
26 F.2d 961. 963, modifying, D.C., 23 
F2d 737. 

No other seonrity for mortgagee 

Where evidence did not convince 
court that money borrowed on mort¬ 
gage was not applied with knowl¬ 
edge and acquiescence of corpora¬ 
tion, and in arddition the opportunity 
for mortgagee to obtain other secur¬ 
ity was lost, it would be unconscion¬ 
able to permit the corporation to 
shield itself under its corporate en¬ 
tity, and to disaffirm mortgage, even 
though mortgage was unauthorized. 
—Defanti v. Allen Clark Co.. 198 P. 
549, 45 Nev. 120. 

15. Ark.—Security Bank & Trust 
Co. V. Warren Light & Water Co., 
278 S.W. 643, 644, 170 Ark. 50. 

One man corporation 

Where corporation executed mort¬ 
gage which owner of practically all 
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Stock represented as valid binding 
obligation on corporation, it was held 
that mortgage was good between 
parties whether it was acknowledged 
and recorded or not. since “to allow 
it to avoid Its bonded obligation and 
escape with Us property would, in 
effect, permit its owner, under corpo¬ 
rate cloak, to obtain money from a 
fellow man through deceit and fraud 
with impunity “—Security Bank & 
Trust Co v. Warren Light & Water 
Co, supra. 

16. U S.—M Lowenstein & Sons v 
British-American Mfg. Co, DC. 
Conn, 300 F 853, reversed on oth¬ 
er grounds, C.C A . 7 F 2d 51. 

Certifloate of regalazity 

A corperatioii, having authority to 
execute a mortgage to secure bor¬ 
rowed money, was estopped to deny 
regularity of proceedings authoriz¬ 
ing mortgage as against a lender In 
good faith In reliance on certificate 
of secretary showing that proceed¬ 
ings were regular—M. Lowenstein & 
Sons V. British-American Mfg. Co., 
supra. 

17. Cal —Lowe v. Los Angelos Sub¬ 
urban Gas Co., 141 P. 399. 24 Cal. 
App. 367. 

Beoitals is. bonAs showing execu¬ 
tion and recording of trust deed in¬ 
dicate that both documents are part 
of same transaction.—Lowe v. Los 
Angeles Suburban Gas Co., supra. 

18. N.Y.—Maryland Casualty Co. v. 
Schaefer Const. Co., 263 N.Y.S. 709, 
141 Misc. 629, affirmed 248 N.Y S. 
793, 232 App.Div. 766, affirmed 177 
N.E. 183, 256 N.Y. 663, reargument 
denied 178 N.E. 787, 257 N Y. 543. 

19. W.Va.—Hartley v. Ault Wood- 
enware Co., 97 S.E. 137, 82 W.Va. 
780. 

8tk Mich.—^Butterworth v. Kritzer 
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Stockholders will also be estopped to deny the va¬ 
lidity of a mortgage executed in pursuance of a 
resolution for which they voted and they will 
be estopped where they participated in procuring 
the loan which the mortgage was given to secure.22 

Corporate officers who negotiated the loan which 
the mortgage was given to secure,23 or who, in ad¬ 
dition, actively participated in procuring the exe¬ 
cution of the mortgage,2^ or who executed it,26 are 
estopped to question the validity of the mortgage; 
nor can they raise a question as to the scope of the 
mortgage.26 It has also been held that a direc¬ 
tor who, for a considerable time, failed to concern 
himself with the corporate affairs is, nevertheless, 
chargeable with knowledge of them, ajnd will be es¬ 
topped to attack the validity of a corporate mort¬ 
gage, of which he had no knowledge, as against one 
who relied on the acts and representations of the 
other directors and who parted with valuable con¬ 
sideration in consequence.27 The purchaser of a 
note from a corporate officer, secured by such offi¬ 
cer’s stock, has no greater right to question the va¬ 
lidity of a corporate mortgage than the officer or 
the corporation had.23 


Creditors may be estopped from denying validity 
of corporate mortgage by conduct inconsistent with 
such denial ;29 and the assignee of such a creditor 
will also be estopped.®® A creditor who knew, at 
the time of the creation, and during the continu¬ 
ance, of the corporate indebtedness to him, that a 
corporate mortgage had been made to secure a debt 
of the sole stockholder individually, and who made 
no objection, may be estopped by laches to assert 
his rights against such mortgage.®^ 

Subsequent purchasers or mortgagees. A recital 
in a conveyance of corporate property that it is sub¬ 
ject to a previously executed mortgage by the cor¬ 
poration will preclude the grantee from question¬ 
ing the existence or validity of the mortgage.®® 
Similarly, a mortgagee, under a corporate mortgage 
which is expressly made subject to a previous cor¬ 
porate mortgage, is estopped to deny the validity or 
priority of the earlier mortgage.®® However, where 
a second mortgage is not made expressly subject 
to a prior mortgage, the second mortgagee has the 
right to show that the prior mortgage was illegal 
and void.®^ A subsequent purchaser of a corpora¬ 
tion’s real property covered by a prior trust deed 


Mllllngr Co.. 72 N.W. 990, 115 Mich. 

1 . 

ai. Colo.—Mackenzie v. Tagfjrart, 73 
P.2d 978, 101 Colo. 357. 

Ohio.—Kreisser v. Ashtabula Qas 
UKht Co., 24 Ohio Clr.Ct. 313. 

aa. N.T.—In re Endlcott Laundry 
Co., 219 N.Y.S. 632, 128 Miac. 413. 

as. Wyo.—Morton v. Lovell Bldg. 
Co.. 297 P. 799, 43 Wyo. 81. 

24. N.y.—Benjamin v, Elmira, etc., 
R. Co., 64 N.Y. 675, 

a& N.Y.—Beebe v. Richmond Light, 
etc., Co., 38 N.Y.S. 395, 3 App.Div. 
334. 

ae. N.Y.—Benjamin v. Elmira, etc., 
R. Co.. 54 N.Y. 675. 

14a C.J. p 672 note 82. 

27. Wyo—Morton v. Lovell Bldg. 
Co., 297 P. 799, 43 Wyo. 81. 

28. Wyo.—Morton v. Lovell Bldg. 
Co., supra. 

29. N.y. —Guaranty Trust Co, v. 
Troy Steel Co.. 68 N.Y.S. 915, 33 
Misc. 484 

AManting creditors 

Creditors, who assent to corpora¬ 
tion's mortgaging its property to 
greater extent than is allowed by 
law. are thereafter estopped from 
attacking Its validity on that ground. 
—New Britain Nat. Bank v. A. B. 
Clovcland Co.. 63 N.B. 1128, 158 N.Y. 
722—-New Britain Nat. Bank v. A. 
B. Cleveland Co., 86 N.Y.S. 387, 91 
Hun 447. 


▲oiulascenoa 

A mortgage given by corporation 
to stockholder, officer, or director is 
valid as against creditor who knew 
focts and accepted situation.—Han¬ 
son V. Bradley, Mass., 10 N.E.2d 259. 
Boadholden secured by mortgage 

(1) Holders of bonds secured by 
mortgage, who claim rights under 
such bonds, are estopped to d ny 
validity of mortgage.—Guaranty 
Trust Co. V. Troy Steel Co., 68 N.Y.S. 
915, 33 Misc. 484. 

(2) Such bondholders are estopped 
to assert that other bonds, issued un¬ 
der same agreement, are unenforce¬ 
able because of illegality of agree¬ 
ment.—Alabama Nat. Bank v. Mas- 
sassoit-Pocasset Nat. Bank, Ala., 158 
F. 1019, 85 C.C.A. 654—Farmers’ L. 
& T. Co. V. Madison Mfg. Co., C.C. 
Ala., 153 F. 310, affirmed 158 F. 1019, 
85 C.C.A. 654. 

(3) Where bonds issued by corpo¬ 
ration to its only creditor, who was 
also its sole stockholder and presi¬ 
dent, indicate on face that they were 
intended to be secured by a mortgage 
effective as against general creditors, 
and both parties dealt with securi¬ 
ties on this assumption, such cred¬ 
itor was estopped to assert invalid¬ 
ity of mortgage because of its Im¬ 
proper record.—Fidelity Trust Co. v. 
Federal Trust Co., 100 A. 615, 87 N. 
J.Eq. 550. 

30. N.J.—Fidelity Trust Co. v. Fed¬ 
eral Trust Co., supra. 

31. U.S.—Salmon v. Fitts, C.C.A. 
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Ala.. 67 F.2d 681. modlf.vlne. PC'.. 
Muckle v. Fitts, 6 F.Supp. 41. 

33. N.Y.—Beebe v. Richmond Light, 
otc., Co., 38 N.Y.S. 395, 3 App.Div 
334—Conkling v. Secor Sewing 
Mach. Co., 55 How.Pr. 269. 

14a C.J. p 672 note 90 [a] (1). 
CoBolnsivs svldsaee 

A rec'ital in conveyance by corpo¬ 
ration that it is subject to previous¬ 
ly executed mortgage by corporation 
is conclusive evidence in favor of 
mortgugoc, and against grantee in 
deed, of existence and va'idity of 
mortgage.—Alvord v. Spring Valley 
Gold Co., 40 r. 27. 106 Cal. 647. 
Bstoppel to questlou validity of any 
port 

A grantee who, under conveyance, 
agreed to pay purchase price due to 
previous owner, corporation's gran¬ 
tor, and agreed that tuch purchase 
price was secu ed hy mortgages pre¬ 
viously given by corporation, is es¬ 
topped to question validity of mort¬ 
gages as to any part of purchase 
price, even though mortgages had 
not beon given to secure full pur¬ 
chase price.—Burke Land, etc., Co. v. 
Wells, 60 r. 87, 7 Idaho 42. 

33. U.S.—Mississippi Valley Trust 
Co. V. Washington Northern R. Co., 
D.C.Wash., 212 F. 776—Central 
Trust Co. V. Columbus, H. V. & T. 
R. Co., aC.Ohlo, 87 P. 815. 

Pa.—Klaus v. Majestic Apartment 
House Co., 24 Pa.Dlst. 231. 

34. Mass.—Com. v. Smith, 10 Allen 
448, 87 Am.D. 672. 
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thereon was held to be in no better position than the 
oorporation itself, on the issue of whether or not the 
trust deed was ultra vircs.^^ 

§ 1187. Construction and Operation 

The general rules of construction applicable to writ¬ 
ten Instruments generally apply to corporate mortgages 
which must be construed by the court according to the 
Intention of the parties as gathered from the instrument 
as a whole and the Implications arising from the rela¬ 
tions of tbe parties. Ordinarily differences between the 
terms of the bonds and the mortgage securing them are 
controlled by the bonds, which are the principal debt, 
and the holders are entitled to the benefits of the mort¬ 
gage regardless of the time of its execution. 

Rules of construction applicable to written instru¬ 
ments generally as considered in Contracts §§ 294- 
372, the CJ.S. title Deeds §§ 80-178, also 18 CJ. p 
251 note 15-p 408 note 3, and the C.J.S. title Mort¬ 
gages §§ 151-158, also 41 C.J. p 448 note 51-p 454 
note 23, apply equally to corporate mortgages and 
deeds of trust. The court must ascertain the intent 
of the parties,which must be gathered from the 
provisions of the instrument taken as a whole^^ and 
the surrounding circumstances.^* All doubts as to 
the proper construction thereof must be resolved 
against the corporation and in favor of the individ¬ 
ual bondholders.** The terms of a corporate mort¬ 


gage or trust deed executed to sustain corporate se¬ 
curities do not depend on the express terms of the 
mortgage or deed alone the implications which 
arise from the relations of the parties arc as much a 
part of the deed as if they were written in it,^^ and 
the court will consider these implications as well 
as the expressed terms of the mortgage.^* Where 
there is a difference between the terms of the 
bonds of a corporation and of the mortgage secur¬ 
ing them, the terms of the bonds will control,^* un¬ 
less the clear intention of the parties is that the 
terms of the mortgage shall control.^^ However, 
where the bonds refer to the mortgage, they must be 
construed together, as respects rights and remedies 
of holders where reference is made in the 

bonds to the mortgage for the description of the 
property covered, recitals in the bonds cannot be 
resorted to for the purpose of extending the im¬ 
port of the descriptive words in the mortgage be¬ 
yond their fair and reasonable meaning and the in¬ 
tent of the parties themselves.^* 

The construction of a corporate mortgage is a 
question for the court,as is also the question of 
its validity where the meaning of the terms of the 
mortgage is the only issue involved.** 


as. Cal.—Altken v. Stewart, 18 P. 

2d 988. 129 Cal.App. 38. 

30. U.S.—Weetlnahouse Electric A 
Mffir. Co. V. Brooklyn Rapid Transit 
Co.. D.C.N.Y.. 276 F. 152. 

37. U.S,—R. E. Duvall Co. v. Wash- 
Ingrton, B. & A. Electric R. Co., D. 
C.Md., 51 F.2d 566. modified on 
other grounds, C.C.A., Cleveland 
Trust Co. V. Consolidated Cas. 
Electric Uight & Power Co. of Bal¬ 
timore. 65 F.2d 211. 

38. U.S.—Westlnghouse Electric A 
Mfg. Co. V. Brooklyn Rapid Trans¬ 
it Co.. D.CN.Y.. 276 F. 162. 

To dstsrmlBo sqnitahle lisa 

Court must look to all circum¬ 
stances to determine whether bank 
which loaned money to oil land own¬ 
ers who transferred assets to corpo¬ 
ration should have an equitable lien 
on realty as* against corporation’s 
mortgagee.—Pennsylvania Oil Prod¬ 
ucts Refining Co. v. Willrock ITo- 
ducing Co.. 276 N.Y.S. 225. 242 App. 
Div. 425. reversed on other grounds 
196 NK. 385, 267 N.Y. 427. 

39. N.Y.—Barnes ▼. United Steel 
Works Corporation, 11 N.Y.S.2d 
161. 

40. Wash.—State v. Comer, 28 1\ 
2d 1027. 176 Wash. 267. appeal dis¬ 
missed Comer v. State of Wash¬ 
ington. 54 act. 782, 292 U.S. 610, 
78 L..Ed. 1470—Welch v. Northern 
Bank, etc., Co.. 170 P. 1029, 100 
Wash. 340. 


41. Wash.—State v. Comer, 28 P.2d 
1027, 176 Wash. 257, appeal dis¬ 
missed Comer v. State of Wash¬ 
ington. 54 act. 782, 292 U.S. 610. 
78 Li.Ed. 1470—Welch v. Northern 
Bank. etc.. Co., 170 P. 1029, 100 
Wash. 349. 

43. Wash.—Welch v. Northern Bank, 
etc., Co., supra. 

Immunity clause 

Court will not give Immunity 
clause in Iruat deed securing corpo¬ 
ration bonds effect of destroying 
character of instrument in its scope 
and purpose.—State v. Comer, 28 P. 
2d 1027, 176 Wash. 257. appeal dis¬ 
missed Comer v. State of Washing¬ 
ton. 54 S.Ct. 782, 292 U.S. 610, 78 L.. 
Ed. 1470. 

43L U.S.—Indiana, etc., R. Co. v. 
Sprague, Ind.. 103 U.S. 756, 26 L 
Ed. 654. 

Season for rule 

The mortgage Is a mere security 
to insure the performance of the ob¬ 
ligations contained in the bonds:— 
Indiana, etc., R. Co. v. Sprague, su¬ 
pra. 

44. U.S.—Shafer v. Spruks, Pa., 226 
P. 922, 141 CC.A. 626. 

14a C.J. p 673 note 9. 

45. IT.S.—Block v. Mansfeld Mining 
& Smelting Co., D.C.N.Y.. 23 F. 
Supp. 700. 

46. S.D.—Clinton Min. Co. v. Trust 
Co. of North America, 161 N.W. 
998, 36 S.D. 253. 
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47. Mo.—State v. Manhattan Rub¬ 
ber Mfg. Co., 50 S.W. 321, 149 Mo. 
181. 

Trust deed a mortgage 

Trust deed to secure bond issue 
has only legal effect of mortgage.— 
Town of Wabeno v. State Conserva¬ 
tion Commission, 264 N.W. 497, 220 
Wls. 502. 

‘■Successore’* 

A covenant In a mortgage by a 
corporation for itself and '*its suc¬ 
cessors” is like a covenant by a nat¬ 
ural person for himself. '*his execu¬ 
tors and administrators'*. It adds 
nothing of substance for it is the 
expression of an obligation that, if 
not stated, would be implied.—Guar¬ 
anty Trust Co. of New York v. New 
York A Q. C. Ry. Co.. 170 N.E. 887, 
25.7 N.Y. 190, modifying 235 N.Y.S. 
127, 226 App.Div. 299, and reargu¬ 
ment denied 172 N.E. 264, 264 N.Y. 
126. Appeal dismissed 51 S.Ct. 86, 
282 U.S. 803, 76 Li.Ed. 722. 

Provision against further euonm. 
brance 

A provision against further encum¬ 
brance of the property mortgaged 
construed to mean an encumbrance 
similar to a mortgage so that a lease 
of the premises for an adequate rent¬ 
al was not a breach thereof.—Bur- 
rage V. Smith, C.C.A.Ga.. 18 F.2d 615 

46. Mo.—State v. Manhattan Rub¬ 
ber Mfg. Co., 50 S.W. 821. 149 Mo. 

181. 



§ 1187 

A corporation’s notes issued under a trust in¬ 
denture are the principal debt, and the trust in¬ 
denture is the incidental security, each having its 
own peculiar coexisting remedies.^® Where a cor¬ 
poration executes and delivers a trust mortgage to 
secure a proposed issue of the bonds, the mortgage 
itself does not constitute a debt or obligation of the 
company, but only creates a lien for the security 
of such bonds as may thereafter be issued under 
it.®® Where a company executes a mortgage to 
secure a prior issue of bonds, it is a contract be¬ 
tween the company and all persons who become 
holders of such bonds, and they are entitled to the 
same benefits as if they were parties thereto.®^ 

§ 1188. — Property Included 

a. In general 

b. Franchises 

c. After-acquired property 

a. In General 

The Intent of the parties governs the construction of 
the mortgage as to the property covered thereby. The 
rule of ejusdem generis generally applies unless the 
property specifically detailed is enumerated in a man* 


19 ,C.J.S. 

ner to Imply an Inclusion additional to that covered by 
the general language. 

A corporate mortgage must be so construed with 
regard to the property included as to give effect to 
the intention of the parties to be collected as well 
from the words of the instrument as from the cir¬ 
cumstances attending its execution.®^ All parts of 
the mortgage must be considered.®® General de¬ 
scriptive clauses are construed favorably to the 
mortgagee in determining the property covered 
thereby.®^ However, in a proper case the rule of 
ejusdem generis applies®® so as to restrict the mean¬ 
ing of general descriptive words or expressions of 
the property covered by the mortgage to specific 
property particularized, or property of a like nature, 
where such particularized descriptions are used in 
an explanatory manner;®® but where they arc used 
in a manner to imply an additional inclusion to that 
evidenced by the use of the general language, as 
where general words or expressions arc followed by 
the word “inchiding” and a particularization of spe¬ 
cific property, the rule docs not apply and the mort¬ 
gage is not limited to the specific property particu¬ 
larized, or property of a like nature.®" A detailed 
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49. Del.—Halle v. Van Swerln^en 
Corporation, 185 A. 236. 7 W.W. 
Harr. 491. 

60. N.T.—Flynn v. Coney Island, 
etc., R. Co., 50 NT.S. 74, 26 App. 
Div. 416. 

51- Md.—Butler v. Rahm, 46 Md. 
641. 

52. IT.S—Smith v. MoCullonffh. Mo.. 
104 U.S. 25, 26 LEd. 637—West- 
tn^house Electric & Mfg, (''o. v. 
Brooklyn Rapid Transit Co., D.C. 
N.Y., 276 F. 152. 

Oomplete plant InolndeA 

A corporate mortK:aRe coverincr all 
the mortEraiTor's property nnd ap¬ 
purtenances at the tune used or to 
be used in the future in connection 
with the real estate and belonging 
to the mortgagor, whether or not at¬ 
tached to the realty, with a de¬ 
tailed enumeration of various types 
of property, was construed, upon a 
consideration of the whole case, the 
flnancial scheme on which the securi¬ 
ties were i.ssued. and the launching 
of the now enterprise, to cover the 
complete plant of the corporation.— 
Washington Trust Co v. Morse Iron 
Works, etc., Co, 94 N.Y.S. 495, 106 
App.Div 195, modified on other 
grounds 79 N.E. 1022. 187 N.Y. 307. 
IfoMsr advanced for capital im¬ 
provements of snbsidiarj 
Corporate mortgage covering prop¬ 
erly of lumber company including 
capital stock of railroad, the stock 
of which was owned by the lumber 
company, covers moneys advanced at 
time of execution of mortgage to 


build extension to railroad and which 
was carried as capital asset of lum¬ 
ber company, the lumber company 
ordinarily following the procedure of 
advancing money for such railroad 
improvements and taking stock in 
payment therefor—Bank of Califor¬ 
nia V. Clear Lake Lumber Co., 264 
P 714. 146 Wash. 697—Mine & Mill 
Supply Co. V. Clear I^ake Lumber 
Co., 264 P, 714. 146 Wash. 697—Bank 
of California, Nat. Ass’n. v. Clear 
Lake Lumber Co., 264 I*. 705, 146 
Wash. 543. 

Property not appurtenant to plant 

A mortgage conveying all factories, 
structures, docks, appliances, and fix¬ 
tures on all of the premises connect¬ 
ed with the plant of the mortgagor, 
and every interest, property, and 
thing necessary or convenient for the 
use and enjoyment thereof does not 
include furniture and such personal 
property as may be removed from 
the premises and .stored by the cor¬ 
poration.—In re Adamant l*]aster Co., 
D.C.N.Y.. 137 F. 261. 

53. U.S.—Cleveland Trust Co. v. 
Consolidated Gas, Electric Light & 
Power Co. of Baltimore, C.C.A.Md., 
65 F 2d 211, modifying. D.C., R E. 
Duvall Co V. Washington, B. & A. 
Kleclric R. Co., 51 F.2d 566. 

14a C.J p 673 note 16. 

54. U.S.—In re Paul Delaney Co., D. 
C.N.Y., 26 F.2d 937, affirmed. C.C.A., 
30 F.2d 1018. 

Paxm nlsii&g product maaufaotnrod 

Mortgage describing plant and real 
property of grape Juice manufactur¬ 
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ing corporation, with provision In¬ 
cluding “all fixed assets,’' covered 
farm used for raising grapes, even 
though It was not described by metes 
and bounds.—In re Paul Delaney Co., 
supra. 

55. U.S.—American S S. Co. v 
Wlckwlre Spencer Steel Co., D C. 
N.Y., 42 P.2d 886, affirmed, C.C.A.. 
49 F.2d 766. 

56. U.S.—Smith v. McCullough, Mo., 
104 U.S. 25, 26 LEd. 637. 

14a C.J. p 673 note 18. 

57. U.S.—Cunningham v. Sizer Steel 
Corporation, D.C.N.Y , 1 F.2d 337 

Proporty other than that mentioned 
held covered 

(1) A mortgage containing the 

granting clause “all and singular the 
property and franchise of the . . . 

company whether now owned or here¬ 
after acquired, including particularly 
the property hereinafter described, 
and does hereby pledge and hypothe¬ 
cate the same, that is to say," etc., 
was held to intend that the Hen 
should cover after-acquired property 
other than that specifically mention¬ 
ed.—Weslinghouse Electric & Mfg. 
Co. V. Brooklyn Rapid Transit Co., 
D.C.N.Y., 276 F. 162. 

(2) A mortgage granting all the es¬ 
tate. property, rights, privileges, and 
franchises belonging to the corpora¬ 
tion, Including seventeen parcels of 
real estate therein described, togeth¬ 
er with buildings. Improvements, ma¬ 
chinery. etc., the mention of the spe¬ 
cific property did not operate to lim¬ 
it the mortgage to that property, so 
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and specific description will not by a following gen¬ 
eral word, phrase, clause, or paragraph be extended 
to property of another kind than that specifically 
described,58 unless a consideration of the instru¬ 
ment and the circumstances of the transaction show 
an intent to use the words in a larger sense.®^ The 
meaning of the words of a corporate mortgage may 
be enlarged beyond their ordinary meaning by read¬ 
ing into them implications arising from the exist¬ 
ing status and obligations of the mortgagor,®® or 
property may be excluded by implication.®^ Claus¬ 
es in a corporate mortgage which are general in 
terms may be cut down by the resolution of the 
stockholders authorizing the mortgage.®2 The 
terms of a trust deed covering specifically described 
realty will not be enlarged to include personalty by 
a recital in the bonds secured, without proof of a 
broader intent on the part of the grantor or some 
omission by mistake.®® A corporate mortgage con¬ 
veying all of the property of the corporation “of 
every kind, real, personal and mixed” is not restrict¬ 
ed to property used in connection with the mort¬ 
gagor’s business, but is extended to include all prop¬ 
erty owned by the corporation for any purpose 
whatsoever,®^ and includes claims against the Unit¬ 
ed States Shipping Board Emergency Fleet Cor¬ 


poration, the federal statute forbidding assignments 
of claims against the United Statfes not applying 
thereto, since the corporation is a different entity 
from the United States.®® On the other hand, a 
mortgage of the franchises and business of a pub¬ 
lic service corporation includes only the property 
necessary for use in connection with its franchises 
and business, and property owned by the corpora¬ 
tion not useful in the exercise of the corporate fran¬ 
chises is not covered thereby.®® In general a cor¬ 
porate mortgage of realty covers whatever is an¬ 
nexed to the realty so as to constitute a part there¬ 
of, whether or not specifically enumerated, unless 
expressly excepted.®^ A clause in a corporate mort¬ 
gage on real estate to the effect that all fixtures 
and articles of personal property then or thereafter 
attached to, or used in connection with, the premises 
are part of the mortgaged property subjects to the 
mortgage on the realty furnishings not physically 
affixed to the building, provided they are used in 
connection with the building for the purpose for 
which the building was designed;®® but such a 
clause embraces only chattels actually affixed to, or 
used in, the operation of the realty, as distinguished 
from chattels employed in the special or particular 
business of tenants in occupation.®® A claim on 


as to exclude from it securities own¬ 
ed by the corporation, which were 
not speciflcally mentioned—Westin^- 
house Kioctric & Mfx Co v Brook¬ 
lyn Tlapid Transit Co, DC.N.Y., 2841 
F 221 

58. US- Cleveland Trust Co. v. 
Consolidated (las. Kleetric LigTht & 
Cower ('’o of ■Rnltimorc, C C.A Md., 
r»5 F2d 211, modifying, D.C., R K. 
Dux all Co. V. Washington, B. & 
A Klectne R. Co, D1 P 2d 5f»6 

Tenn —Morgan v. Dayton Coal, etc., 
Co, 183 SW. 1019, 134 Tcwi. 228. 
AnnCnal917K 42. 

**And all otber property*' 

In mortgage covering real estate 
and specified equipment, tools, and 
other chattels, clause, "and all other 
properly." following specific descrip¬ 
tion, related back te classified prop¬ 
erties, and did not include stock in 
trade, etc., not mentioned in grant¬ 
ing clause.—American S. S. Co. v. 
Wickwire Spencer Steel Co., D.C N Y„ 
42 F2d 886, affirmed, CCA., 49 F.2d 
76G. 

59. U.S.—Pierce v. Bound Brook En¬ 
gine & Mfg. Co., D.O.N.J., 274 F. 
221 . 

ea N.C.—Riley V. Carter, 81 S E. 

414. 165 N.C. 334. 

14a C.J. p 673 note 21. 

61. Tenn.—In re New Memphis 
Gaslight Co. Cases, 60 S.W. 206, 
106 Tenn. 268, 80 Am.S.R. 880. 


62. US —Maxwell v. Wilmington 
Dental Mfg. Co.. C.C.Del. 77 F. 938. 

BzproMod purposs of corporation 
Plainly expressed purpose of gov¬ 
erning bodies of corporation to limit 
extent of lien of mortgage must be 
given effect If possible.—U E Du¬ 
vall Co. V. Washington, B. & A Elec¬ 
tric R. Co.. D.CMd,, 51 F.2d 566, 
modified on other grounds. CCA. 
Cleveland Trust Co. v. Consolidaled 
Oa.s, Electric Light & Power Co of 
Baltimore, 65 P.2d 211. 

Property in specified locality 

Where a manufacturing company 
to raise funds w^ith which to buy the 
plant and business of another com¬ 
pany gives a mortgage on certain 
described land and all buildings, ma¬ 
chinery and other property generally 
"thereon or elsewhere erected or lo¬ 
cated, the whole <*onstituting the 
plant of said mortgagor," and the 
resolution of the Htockholder.s author¬ 
izing the mortgage expressed an in¬ 
tent to limit the mortgage to prop¬ 
erly situated in a specified city, it 
will be so limited —Maxwell v Wil¬ 
mington Dental Mfg. Co., C C.Del , 
77 F. 938. 

63. N.C.—Kenney v. Balsam Hotel 
Co.. 138 S.E. 349, 194 N C. 44. 

64. Ariz.—Martin v. Bankers’ Trust 
Co., 166 P, 87, 18 Ariz. 56. Ann Cas. 
1918E 1240. 

65. U.S.—Province Engineering Cor- 
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poration v. Downey Shipbuilding 
Corporation. D.CN.Y, 3 F.2d 164 
63. Vt.— EldndgiP v. Smith, 34 Vt. 
484. 

67. US—In re Russell Falls Co., D 
C Mass., 249 F, 260, affirmed Keefe 
V. Worcester Trust Co . 253 F 536. 
165 C.C A 206, in x^hich certiorari 
is denied 39 S.Ct. 259, 249 U S. 602. 
63 L.Kd. 797. 

Uarecorded conditional sale 

Chattels delivered and attached to 
the really under an unrecorded con¬ 
ditional sales contract are covered 
by a subsequent corporate mortgage 
of the realty in jurisdictions which 
hold unrecorded conditional sales of 
chattels void against subsequent 
bona tide purchasers or encumbranc¬ 
ers of the premises to which the 
chatti'ls are attached—Hammond v. 
C’arlhage Sulphite Pulp & Paper Co. 
CC.A N.Y.. 8 F2d 35. 

68 . U S.—In re Downtown Athletic 
(^luh of New^ York City, D.C.N.Y., 
18 FSupp. 712. 

N.Y—Shelton Holding Corp. v. *150 
East Forty-eighth St. Corp., 191 
N.E. 8. 264 N.Y. 339. 

69. N.Y’.—Bank of Manhattan Trust 
Co. v. Ellda Corporation, 265 N.Y. 
S. 115, 147 Misc 374. reversed on 
other grounds Jewett v. Common¬ 
wealth Bond Corporation 271 N.Y.S. 
522, 241 App.Div. 131, motion to 
dismiss appeal granted 196 N.E. 
576, 267 N.Y. 654. 
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which an action was being prosecuted by a corpora¬ 
tion at the lime it executed a mortgage is included 
in the property mortgaged under a clause covering 
choses in action.^o A clause in a corporate mort¬ 
gage conveying property “at a certain place*' does 
not necessarily restrict the operation of the mort¬ 
gage to. cover only such property as is actually with- 
in the limits of the place named, but may include 
within the scope of the mortgage property in or 
near the place.^i A corporate mortgage conveying 
among other items of corporate property “evidences 
of debt/’ includes unpaid subscriptions for the stock 
of the companyJ2 It is held, however, to the con¬ 
trary that a corporate mortgage conveying among 
other things all “estate, right, title, interest, prop¬ 
erty and possession, claims, and demands whatso¬ 
ever** does not include unpaid stock subscriptions.73 
A deed of trust covering shares of stock of another 
corporation creates an equitable lien upon all the 
property of such corporation.Recitals used in 
connection with property conveyed to the effect that 
it is “known as the property** of a particular in¬ 
dividual, may be descriptive words only and used 
merely for the purpose of identifying the proper¬ 
ty, and not as an assertion of present ownership in 
the person named.^® 

b. Pranchises 

Although there le authority to the contrary, ae a 
general rule a mortgage by a corporation which Ineludee 
its franchises does not cover the franchise to exist as a 
corporation but only the franchises necessary to secure 
the beneficial use of the mortgaged property. 

It has been held that where the corporate mort¬ 
gage expressly includes the corporation's franchise, 
it carries with it also the franchise to be a corpora¬ 
tion, ^6 provided the corporation has power to mort¬ 
gage it, for a consideration of which see supra § 
1110. The weight of authority, however, is to the 


contrary, the decisions holding that a mortgage by 
a corporation of its property, appurtenances, and 
franchises does not convey the franchise to exist as 
a corporation,'^'^ or general corporate powers, but 
only the franchises necessary to secure to the mort¬ 
gagee the beneficial use of the mortgaged proper- 
ty,73 as, for example, the franchise to operate,'^'^ 
and such incidental franchises as are necessary to 
the operation of the plant.®® In some jurisdictions 
it is held that a corporate mortgage or deed of trust 
conveying franchises is ineffectual to convey any of 
the company's special or secondary franchises be¬ 
cause they are not sufficiently described, the general 
term “franchise** or “franchises** not being specific 
enough.®! 

e. After-Acquired Property 

After-acquired property claueee are etrictly conetrued. 
In general they cover the property deecribed, provided It 
le acquired by the mortgagor or in virtue of hie rights and 
he hat power to acquire it. An after-acquired clause 
will cover Increased interests In described property and 
additions and improvements to the mortgaged property. 

The operation of a mortgage with reference to 
future acquisition of property is determined by the 
same principles of construction as those which gov¬ 
ern a like instrument executed by an individual,®2 
for a consideration of which see the C.J.S. title 
Mortgages § 185, also 41 C.J. p 480 note 96-p 481 
note 3. After-acquired property clauses in the 
mortgage must be strictly construed;®® but a liberal 
construction of such provisions is proper wherever 
future acquisitions are necessary to replace dis¬ 
carded parts of a mortgaged plant.®^ To embrace 
after-acquired property it is essential that the 
mortgage should show either by express words, or 
an unmistakable intention, to be derived from the 
face of the mortgage, that it is intended to apply to 
after-acquired property of the mortgagor.®® The 


70. U.S.—Hammond v. Carthasre Sul¬ 
phite Pulp & Paper Co., C.C.A.N.Y., 
8 F.2d 35. 

71. Ala.—O'Connor v. Nadel, 23 So. 
532. 117 Ala. 595. 

72. Ky.—Eckstein v. Myer, 10 Ky. 
Op. 942. 

73. N.Y.—Dean v. B’prgs, 25 Hun 122, 
affirmed 93 N.Y. 002. 

74. Cal.—Title Ins., etc., Co. v. Cali¬ 
fornia Dev. Co.. 152 P. 642, 171 Cal. 
173. 

75. Ala.—O’Connor v. Nadel, 23 So. 
532, 117 Ala. 595. 

76. Minn.—St. Paul First Dlv., etc., 
R. Co. V. Parcher, 14 Minn. 297. 

77. Ala.—^Meyer v. Johnston. 53 Ala. 
237. 

Vt.—Eldridge V. Smith, 34 Vt. 484. 

78. Vt.—^Eldridge v. Smith, supra. 


79. Ky.—Bardstown, etc., R. Oo. v. 
Metcalfe, 4 Mete. 199, 81 Am.D. 
541. 

14a C.J. p 674 note 47. 

80. Mich.—Joy v. Jackson, etc., 
Plank Road Co.. 11 Mich. 156. 

14a C.J. p 674 note 48. 

81. Miss.—First Union Trust & Sav¬ 
ings Bank v. Mississippi Power Co., 
150 So. 381, 167 Miss. 876. 

82. Va.—Murray v. Farmville, etc., 
R. Co., 43 S.E. 553, 101 Va. 262. 

83. U.S.—Cleveland Trust Co. v. 
Consolidated Gas. E. D. & P. Co.. C. 
C.A.Md., 55 F.2d 211, modifying. D. 
C., R. E. Duvall Co. v. Washington, 
B. & A. Electric R. Co.. 51 F.2d 566 
—In re Adamant Plaster Co., D.C. 
N.Y., 137 F. 261. 

at. U.S.—Shaw V. Bill, Ind., 95 U.S. 
10, 24 L.Ed. 383. 
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86. U.S.—Maxwell v. Wilmington 
Dental Mfg. Co.. DC.Del., 77 F. 938. 

Mortgage held not to cover after-ac. 
qulred property 

A mortgage on certain described 
land and all buildings, machinery, 
and other property generally '‘thereon 
or elsewhere erected or located, the 
whole constituting the plant of the 
mortgagor,” covers only the property 
owned by the corporation at the date 
of the mortgage.—Maxwell v. Wil¬ 
mington Dental Mfg. Co., supra. 
Provlsloa not to mortgage naless de- 
bsnturs holders inolnded 
(1) Provision of trust Indenture, 
under which unsecured debentures of 
corporation were Issued, that corpo¬ 
ration covenanted not to issue any 
obligations secured by lien, unless 
debentures then outstanding should 
be equally and ratably secured by 
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inclusion of after-acquired property may be implied 
from other terms in the mortgage, and such impli¬ 
cation necessarily arises where the property mort¬ 
gaged is stated to be the plant of the corporation 
“completed or not.”*® The intention of the parties 
to include future acquisitions within the operation 
of the mortgage is clearly shown in cases of mort¬ 
gages by corporations, recently organized, to secure 
payment of money advanced for the purchase or 
construction of a plant not yet in existence.®^ Even 
in the absence of a “thereafter acquired” clause, 
if the mortgage includes all the real and personal 
estate of the mortgagor corporation, and all its 
rights and franchises, powers, and privileges, it is 
held to cover also all subsequently acquired prop¬ 
erty, since such property would pass under the 
mortgage as incidental to the right of acquiring and 
holding it, which would be vested in the trustees by 
the mortgage.** A corporate mortgage conveying 
to the mortgagee among other property “all rents, 
issues, emoluments and profits thereof” indicates 
not only an intention to include the grants and con¬ 
cessions which the corporation owns, but also stock, 
bonds, and lands which it later acquires,*® and aft¬ 
er-acquired things in action such as accounts re¬ 
ceivable.*® 

An after-acquired property clause in a corpora¬ 
tion mortgage is sustainable in equity only as a 
contract to mortgage the future-acquired property, 
and enforcing the mortgage against such property 


is substantially enforcing specific performance of 
the contract and it has been held that an after- 
acquired property clause in a corporate mortgage 
gives to the mortgagee equitable title only to bonds 
acquired by the mortgagor subsequently to the exe¬ 
cution of the mortgage, which does not ripen into 
a legal title until the mortgagee takes possession. 
If the bonds arc conveyed by the mortgagor to a 
bona fide purchaser for value, such purchaser takes 
them free from the equities of the mortgagee un¬ 
der the morlgagc.®2 So far as the purchaser of the 
mortgaged property from the mortgagee is con¬ 
cerned, it does not matter whether property pass¬ 
ing to the mortgagee under an after-acquired prop¬ 
erty clause was acquired by the corporation with, 
corporate funds or with funds belonging to a third 
person; if acquired with money of another, that 
other is the only person who can make objection.** 

Property included. Under an after-acquired 
prrperly clause in a corporate mortgage, any prop¬ 
erty acquired by the mortgagor subsequent to the 
execution of the mortgage, and which is within the 
description contained therein, is as fully subject to 
the lien of the mortgage as if such property had 
been owned by the mortgagor at the date of the ex¬ 
ecution of the mortgage, subject to such limitations 
as are imposed upon it when acquired by the mort¬ 
gagor,*^ however alien it may be in quality or func¬ 
tion to the property presently subjected to the lien.** 
However, a corporate mortgage containing an aft- 


same lien, was held applicable to en¬ 
cumbrance of property acquired after 
execution of Indenture.—Chase Nat. 
Bank of City of New York v Sweezy. 
281 N.T.S. 487, affirmed 259 N.Y.S. 
1010, 2.36 App.Dlv. 836, rearfrument 
denied 260 N.Y.S. 98.3, 237 App.Div. 
818. and affirmed 185 N.E. 803. 261 
N.Y. 710. 

(2) The fact that an indenture se¬ 
curing first mortgage bonds i.ssued 
concurrently with the debentures 
contained a specific covenant by the 
corporation to pledge with the trus¬ 
tee after-acquired securities does not 
require a holding that the provision 
of the indenture securing the deben¬ 
tures, to the effect that the corpora¬ 
tion would not issue any obligations 
secured by lien unless the debentures 
outstanding should be included, w'as 
intended to be limited to then exist¬ 
ing property and not to include aft¬ 
er-acquired property.—Chase Nat. 
Bank of City of New York v. Sweezy, 
supra. 

86. 1m. —Bell V. Chicago, etc., R. Co.. 
34 La.Ann. 785. 

87. Ala.-^Meyer v. Johnston, 58 Ala. 
237. 

At tint* of oaforoomMit 
A mortgage by a public service 


corporation of its road which is in 
the process of construction is de¬ 
signed to take effect upon the road, 
as it should exist under the rights 
of the corporation, at the time the 
mortgagees should succeed to the 
rights of the corporation by virtue of 
the due enforcement of the mortgage. 
—Miller V. Rutland, etc., R. Co., 36 
Vt. 452. 

88L N.H.—^Pierce v. Emery, 32 N. 
H. 484. 

89. N.Y.—New York Central Trust 
Co. V. West India Impr. Co., 63 
N.Y S. 853, 48 App.Div. 147, revers¬ 
ed on other grounds 62 N.E. 387, 
1C9 N.Y. 314. 

14a C.J. p 675 note 56. 

90. U.S.—Colonial Trust (To. v. Stone 
Harbor Electric Right & Power Co.. 
D.C.N.J.. 280 F. 246. 

91. U.S.—Trust Co. of America v. 
Rhinelander. C C.Wis., 182 F. 64—- 
Mallory v. Maryland Glass Co., C. 
C.Md., 131 F. 111. 

99. Oa.—Georgia Granite R. Co. v. 

Miller, 87 S.E. 897, 144 Ga. 665. 
93. Colo.—Lamar Land, etc., Co. v. 
Belknap Sav. Bank, 64 P. 210, 28 
Colo. 344. 

94b U.S.—Thompson v. White Water 
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Valley R. Co., Ind., 10 S.Ct. 29, 132 
U.S. 68. 33 L.Ed. 25G. 

N.Y.—Guaranty Trust Co. of New 
York v. New York & Q C. Ry. Co.. 
170 N.E. 887, 253 N.Y. 190, modify¬ 
ing 236 NYS 127, 226 App.Div. 
299. and reargument denied 172 N. 
K. 264, 254 NY. 126. Appeal dis¬ 
missed 51 S Ct. 86. 282 U.S. 803. 
75 L.Ed. 722. 

14a C J. p 676 note 74. 

Property obtained directly for the 
bonds 

Where a mortgage executed by a 
corporation to secure its bonds cov¬ 
ered property thereafter purchased, 
or acquired by or with the proceeds 
of the bunds, stock of a subsidiary 
corporation subsequently acquired di¬ 
rectly by the issuance of bonds there¬ 
for is subject to the mortgage, it 
being immaterial that the bonds were 
directly delivered for the stock, in¬ 
stead of being sold and the proceeds 
paid for the stock.—Westinghousc 
Electric & Mfg. Co. v. Brooklyn Rap¬ 
id Transit Co.. D.C.N Y., 288 F. 221 

95. N.Y.—Guaranty Trust C). of 
New York v. New Yoik & Q C Ry 
Co.. 170 N.E. 887, 253 N.Y. 190, 
modifying 235 N Y.S. 127, 226 App. 
Div. 299, and reargument denied 
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er-acquircd property clause extends only to the 
property, presently and prospectively held, which 
it professes to cover, and only to property then 
owned and subsequently acquired by the mortgagor 
or by another in virtue of the mortgagor’s rights.®® 
It does not, on consolidation of a mortgagor cor¬ 
poration with another, extend to the property con¬ 
tributed by the other constituent,nor to the after- 
acquired property of the consolidated corporation,®* 
nor to property subsequently acquired by a pur¬ 
chaser of the mortgaged property,®® nor to a suc¬ 
cessor in interest who does not preserve or con¬ 
tinue the corporate person,^ nor to other property of 
a new debtor who has merely assumed the debt of 
the mortgage containing the after-acquired prop¬ 
erty clause,* unless there is some independent 
ground of duty such as may originate in a statute 
or in a covenant of assumption or in the principles 
of estoppel or accession, or in some other kindred 
equity.® The after-acquired clause covers legal ac¬ 
quisitions and all equitable rights and interests sub¬ 


sequently acquired by or for the mortgagor,* and 
will include property which the mortgagor is ne¬ 
gotiating for at the time it makes the mortgage, and 
which it afterward acquires.® 

An after-acquired property clause in a corporate 
mortgage does not include property which at the 
time the mortgage was executed the corporation 
had no power to acquire, and the acquirement of 
which was not then in the contemplation of the 
parties, even though later the property is acquired 
by the corporation;® nor docs it include property 
which comes into the possession of the mortgagor 
by theft or trespass,"^ or property which the law ex¬ 
pressly prohibits the corporation from mortgaging.* 
However, this restriction of the rule does not go so 
far as to preclude from the operation of the mort¬ 
gage future acquisitions of property, where such 
acquisitions, although themselves not contemplated 
when the mortgage was executed, resulted from a 
change in the original plan which at the time of the 


172 N.E. 264, 254 N.T. 126. Appeal 
dismissed 61 S.Ct. 86. 282 U.S. 803. 
76 KEd. 722. 

96. U.S.—Susquehanna Trust & Safe 
Deposit Co. V. United Telephone & 
Telegraph Co., C.C.A.Pa., 6 F.2d 
179. 

IProperty of oeparato corporation 

Court of equity cannot hold that 
corporation's mortgage created lien 
on property owned by separate cor¬ 
poration, where mortgagor never 
owned the property.—Cleveland 
Trust Co. V. Consolidated Gas, Elec¬ 
tric Light & Power Co. of Baltimore, 
C.C.A.Md, 65 F.2d 211, modifying. D. 
C., R. E. Duvall Co. v. Wa.shington, 
B. & A. Electric R. Co.. 61 F.2d 666. 

97. U.S.—Susquehanna Trust & Safe 
Deposit Co. v. United Telephone & 
Telegraph Co., C.C.A.Pa., 6 F.2d 
179—Metropolitan Trust Co. of 
City of New York v. Chicago & E. 

I. H. Co, Ill., 253 F. 868, 165 C.C.A. 
348, certiorari denied 39 S.Ct. 184, 
248 U.S. 586. 63 L.Ed. 434. 

96. U.S.—Metropolitan Trust Co. of 
City of New York v. Chicago & E. 
I. R. Co., supra—New York Secur¬ 
ity & Trust Co. V. Louisville, E. 
& St. L. Consol. R. Co., C.C Ind. 
102 F. 382. 

Va.—Glbert v. Washington City, Vir¬ 
ginia Midland and Great Southern 
Railroad Co.. 33 Gratt. 686. 74 Va. 
686 . 

Wash.—Hinchman v. Point Deflance 
Ry. Co.. 44 P. 867, 14 Wash. 340. 

99. N.Y,—Guaranty Trust Co of 
New York v. New York & Q. C. 
Ry. Co , 170 N.E. 887, 263 N.Y. 190, 
modifying 235 N.Y.S. 127, 226 App. j 
Div. 299. and reargument denied < 


172 N.E. 264, 254 N.Y. 126. Appeal 
dismissed 51 S.Ct. 86, 282 U.S. 803. 
75 LEd. 722. 

1. US —Trust Co. of America v. 
Rhinelander, C.C.WIs . 182 P. 64. 

NY.—Guaranty Trust Co. of New 
York V. New York & Q. C. Ry. Co., 
170 N E. 887, 253 N.Y 190, modify¬ 
ing 235 NYS. 127, 226 App Dlv. 
299, and reargument denied 172 N. 
E. 264. 254 N.Y. 126, Appeal dis- 
mis.sed 51 S.Ct. 86, 282 US. 805, 75 
LEd. 722. 

Reason for mle 

The mortgagor could not PXpre.sRly 
contract to mortgage the after-ac¬ 
quired property of others.—Trust Co. 
of America v. Rhinelander, C.C.Wis., 
182 F. 64. 

“Bnccessors*’ eoastmad 

A covenant by a corporation ex¬ 
tending the lien of a mortgage to 
property thereafter acquired by Its 
“succe8.sors” i.s not an attempt to 
impose the continuing burden of the 
covenant in respect of future acquisi¬ 
tions upon a new corporation that is 
merely a purchaser; it is directed 
to future acquisitions by those suc¬ 
cessor corporations that preserve or 
continue the corporate person.—Guar¬ 
anty Trust Co. of New York v. New 
York & Q. C. Ry. Co., 170 N.E. 887, 
263 N.Y. 190, modifying 236 N.Y.S. 
127, 226 App.Dlv. 299, and reargu¬ 
ment denied 172 N.E. 264, 264 N.Y. 
126. Appeal dismissed 51 S.Ct. 86. 
282 U S. 803, 76 L.Ed. 722. 

2. U.S.—Susquehanna Trust & Safe 
Deposit Co. V. United Telephone & 
Telegraph Co., C.C.A.Pa., 6 F.2d 
179. 


3. U.S.—Trust Co. of America v. 
Rhinelander. C.C Wls., 182 F 64. 

N.Y.—Guaranty Trust Co. of New 
York V. New York & Q. C. Ry. Co., 
170 N.E. 887. 253 N Y. 190, modify¬ 
ing 235 NYS 127, 226 App Div. 
299, and reargurnent denied 172 N. 
E. 264, 254 NY 126. Appeal dis¬ 
missed 51 S.Ct. 86, 282 U S 803, 75 
L.Ed. 722. 

4, U S.—Harris v. Youngstown 
. Bridge Co., Ky., 90 F. 322, 33 C.C. 

A. 69. 

W.J.—Monmouth Co. Electric Co. v 
McKenna. 60 A. 32. 68 N.J Eq. 160 
N.Y.—Guaranty Trust Co of New 
York V. New York & Q. C. Ry 
Co., 170 N.E. 887. 253 N.Y. 190. 
modifying 236 N.Y.S 127, 226 App 
Div. 299, and reargurnent denied 
172 N.E. 264, 254 N.Y. 126. Appeal 
dismis.sed 51 S.Ct. 86. 282 U.S. 803. 
75 L.Ed. 722. 

6. Tex.—Medford v. My rick. Civ. 
App.. 147 S.W. 876. 

6. Ala.—Meyer v. Johnston, 63 Ala. 
237. 

7. S D.—Clinton Mining & Mineral 
Co. v. Trust Co. of North America, 
151 N.W. 998, 36 S.D. 263. 

a N.J.—Baiz v. C. & L. V. R. & 
Improvement Co., 101 A. 395, 87 N. 
J.Eq. 438. 

Oovsramsat subsidy 

A government subsidy granted to a 
railroad corporation for construction 
purposes with the express provision 
that it shall not be transferred is not 
included in the property covered by 
a prior mortgage of the corporation 
covering after-acquired property.—; 
Baiz V. C. & Lh V. K. & Improvement 
Co., supra. 
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execution of the mortgage was in contemplation of 
the parties.® 

In general a corporate mortgage, even though in 
terms applying to future products and earnings, 
does not, as against general creditors, extend to 
raw materials, manufactured products, earnings, or 
debts or accounts due the corporation from the sale 
of its products, where under the mortgage the cor¬ 
poration has the right to sell and transfer the fu¬ 
ture products of its operations free from the lien 
of the mortgage, and to use the earnings in the con¬ 
duct of its business,until entry and possession 
under the mortgage by the mortgagee but a cor¬ 
porate mortgage the provisions of which contem¬ 
plate that the capital assets of the corporation shall 
be kept intact and subject to the mortgage, while 
the income and profits derived from the use thereof 
shall inure until default to the benefit of the mort¬ 
gagor, and which follows a specific description of 
the property covered with the clause “and all other 
real and personal properly, of every name and na¬ 
ture, now owned, or which may hereafter be ac¬ 
quired, by the company,” covers raw material, work 
in process, finished product, and choses in action 
then owned and which might thereafter be acquired 
to replace those which were sold.12 

An interest by a corporation as cestui que trust 


in realty is not an interest in realty in the corpora¬ 
tion so as to be covered by an after-acquired realty 
clause in a mortgage of the corporation, but instead 
goes as an after-acquired chattel, and is included or 
not according to the law with relation to chattels, 
considered infra § 1220.13 

Extension of existing interest in property. Where 
a corporation has a present interest in property, a 
mortgage made by it covering said property, and 
worded so as to include any future interest it may 
acquire therein, is valid so as to create a lien as 
against subsequent encumbrancers,!^ at least against 
those who have notice of the claim that such new 
interest is included in the prior mortgage.!® If it 
does not hold the legal title, it may give a valid 
mortgage which will cover such property when the 
legal title is obtained.!® 

Improvements and additions. In general, a mort¬ 
gage of realty covers whatever is subsequently an¬ 
nexed to the realty, so as to constitute a part there¬ 
of, whether or not specifically enumerated, unless 
expressly excepted.!^ It covers future improve¬ 
ments jilaced on the land.!® After-acquired proper¬ 
ty which forms part of the corporation’s physical 
plant and is so specifically united to that which was 
previously owned as to become an actual part there¬ 
of is subject to the lien of a corporate mortgage.!® 


9. Ala —Meyer v. Johnston, 53 Ala, 
237. 

10. U.S —In re Adamant Plaster Co., 
Dr N Y . 137 F. 251 

N Y.—New York Security, etc , Co v 
Snrntof^a Oas, etc., Co . 53 N E 758, 
159 N Y. 137, 45 L.R A 132 
Product not Intondod for addition to 
plant 

Product intended to be sold as pro¬ 
duced and not intended to be added 
to the plant, either in ausmentation 
of its efllciency, or in substitution of 
machinery and implements worn out 
and necessary to be kept up, or in 
any way to increase the permanent 
value of the plant, was not intended 
to be covered by after-acquired 
clause in mortgrage.—Mallory v. 
Maryland Glass Co., C.C.Md.. 131 F. 
111 . 

Not operative agaiaat eequestratloa 
receiver 

The mortgage is not operative 
against a sequestration receiver ap¬ 
pointed In a suit by a general credi¬ 
tor.—New York Security, etc., Co., v. 
Saratoga Oas. etc., Co., 63 N.E. 768, 
159 N Y. 137, 45 L..R.A. 132. 

XI. N.Y.—New York Security, etc., 
Co. V. Saratoga Gas, etc., Co., su¬ 
pra. 

Saoome arising after possession tak- 

on 

Under a mortgage by a going con¬ 


cern of its real estate, plant, and es¬ 
tablishment. together W'lth its in¬ 
come, profits, etc, reserving a right 
of user and enjoyment in the mort¬ 
gagor until default and giving the 
mortgagee the right to enter and take 
po.ssession of the plant and operate 
It to discharge the mortgage debt, 
the Income and -profits do not pass 
under the lien until default and pos¬ 
session taken by the trustee, and the 
lien then attaches only to such in¬ 
come, profits, etc., as arise after de¬ 
fault and possession thus taken.— 
Morgan v. Dayton Coal, etc.. Co., 183 
S.W. 1019, 134 Tenn. 228, Ann.Cas. 
1917E 42. 

19. U.S.—Pierce v. Bound Brook En¬ 
gine & Mfg. Co., D.C.N.J., 274 F. 
221 . 

13. U.S.—Hammond v. Carthage 
Sulphite Pulp & Paper Co., C.C.A.N 
Y., 8 F.2d 35. 

14L N.Y.—U. S. Mortgage, etc., Co. 
V. Eastern Iron Co., 106 N.Y.S. 291, 
120 App.Div. 679, affirmed 89 N.E. 
1114, 195 N.Y. 689. 

Am agaiiuit meohaiiic’a liaa 

Land covered by after-acquired 
clause in mining company's mort¬ 
gage to which at the time of the ex¬ 
ecution of the mortgage it did not 
own the fee title, but did own the 
iron ore and minerals thereon, to¬ 
gether with the right to mine and 
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remove the .same, was, on the mort¬ 
gagor’s subsequent acquirement of 
the fee title by deed of conveyance, 
-in equity, vested in the mortgagee 
as against a purchaser under a Judg¬ 
ment of foreclosure of a mechanic’s 
lien obtained after the mortgagor re¬ 
ceived the fee title.—U. S. Mortgage, 
etc., Co. v. Eastern Iron Co., supra. 

15. N.Y.—U S. Mortgage, etc., Co. 
V. Eastern Iron Co., supra. 

18. Ky.—Yellow Chief Coal Co. v. 

Johnson. 179 S.W 599, 166 Ky. 663. 
Option to purehasa 
A mortgage made by a corporation 
which held an option on real estate 
which is afterward acquired covers 
the real estate itself when title vest¬ 
ed in the corporation.—Yellow Chief 
Coal Co. V. Johnson, supra. 

17. U S.—In re Russell Falls Co., D. 

C. Mass., 249 F. 260. affirmed Keefe 
V. Worcester Trust Co., 253 F. 536. 
165 C.C A. 206, in which certiorari 
is denied 39 S.Ct. 259. 249 U.S. 
602, 63 L.Ed. 797. 

18. Ill.—Wood V. Whelen, 93 Ill. 
153. 

14a C.J. p 675 note 69. 

19. U.S.—In re New Galt House Co., 

D. C.Ky., 199 F. 633. 

N.Y.—Washington Trust Co. v. Morse 
Iron Works, etc., Co., 94 N.Y.S. 495. 
106 App.Div. 196. modified on other 
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Thus, after-acquired property in the nature of re¬ 
pairs and replacements used in maintaining an in¬ 
dustrial plant as a going efficient concern are cov¬ 
ered by a corporate mortgage covering generally 
such plant and undistributed net earnings rein¬ 
vested by the corporation's officers in the corpora¬ 
tion’s mortgaged property are also subject to the 
mortgage.A corporate mortgage covering “all 
improvements and additions of every name and na¬ 
ture,” includes all plants, constructed or purchased 
subsequent to the execution thereof, and also new 
franchises obtained from the city or state.-^ A cor¬ 
porate mortgage conveying corporate property and 
franchises and “all extensions and additions there¬ 
to and all after-acquired property,” will pass to the 
mortgagee all extensions and additions to the plant 
of the corporation without regard to whether or 
not they were actually built with the proceeds of 
the bonds sold for the purpose and which the mort-. 
gage was given to secure.23 

Further conveyance. Sometimes the property 
later acquired is itself conveyed by separate deed 
to the mortgagee. In such cases the later convey¬ 
ance is taken to include whatever has been annexed 
and is subsequently annexed to the realty.24 An 
after-acquired property clause in a mortgage given 
by a corporation, which recites that the bonds se¬ 
cured are issued for the purpose of acquiring addi¬ 
tional property, is not rendered ineffective as to 


such property when acquired, by a covenant for 
further assurance, by which the mortgagor binds it¬ 
self on demand to execute such further conveyanc¬ 
es or mortgages as may be necessary to carry the 
objects of the mortgage into effect.25 

§ 1189. — Debts Secured 

A corporate mortgage la aeeurlty only for the debte 
provided for therein and which the corporation authorized 
to be secured. The mortgage may be given to secure 
contingent claims and renewals of the claims secured. 

In order that a mortgage may operate as security 
for a particular debt it must by its terms so pro- 
vide,26 and such terms must be within the scope of 
the authorizing resolution.27 A trust deed which 
expressly provides for the sale of mortgaged prop¬ 
erty only in case of default made in the payment of 
bonds “executed and issued” is only security for 
such bonds as are actually executed and issiied.^^ 
A mortgage may be given to secure a contingent 
claim against a corporation, as, for example, when* 
a corporation gives a mortgage to secure the in¬ 
dorser of the corporation paper against loss from 
his indorsement.29 A corporate mortgage given to 
secure one who is to act as indorser on corporate 
notes to be thereafter made may be assigned by the 
mortgagee to a creditor of the corporation as se¬ 
curity for a new corporate note, the proceeds of 
which are used in taking up an old note of the sami 
corporation.30 A corporate mortgage to a trustee 


grounds 79 N.E. 1022, 187 N.Y. 
307. 

aOii Wash.—Bank of California v. 
Clear Lake Lumber Co., 264 P. 714, 
146 Wash. 697—'Mine & Mill Sup¬ 
ply Co, V. Clear Lake Lumber Co., 
264 P. 714, 146 Wash, 697—Bank of 
California, Nat. Ass’n v. Clear Lake 
Lumber Co.. 264 P. 705. 146 Wash. 
543. 

21. U.S.—Harris Trust & Savings 
Bank v. Chicago Rys. Co.. C.C.A. 
Ill., 66 F.2d 942. certiorari denied 
Babcock v. Chicago Rys. Co., 63 S. 
Ct. 16. 287 U.S. 614, 77 L.Ed. 533. 

22. Mich.—Lewis v. Weidenfeld, 72 
N.W. 604, 114 Mich. 581. 

23. U.S. — New England Water 
Works Co. V. Farmers’ L. & T. 
Co.. Ill., 136 F. 621, 69 C.C.A. 297. 

24. U.S.—In re Russell Falls Co.. 
D.C.Mass.. 240 F. 260. 

26. U.S.—^Venner v. Farmers* L. A 
T. Co.. Mich.. 90 F. 348. 33 C.C.A, 
96. 

14a C.J. p 676 note 85. 

26. Va.—Roanoke St. R, Co. v. Hicks. 

32 S.E. 296, 96 Va. 510. 

BsfsrsBOS to stoekholdsvs* rssolntioB I 

iBsnflolMLt j 

If the mortgage is in fact made to 
trustees for the benefit of stockhold -1 


ers, a mere reference in the instru- 
I ment to a resolution of the stock¬ 
holders authorizing it, reciting that 
it was deemed expedient to execute 
the mortgage and issue bonds, and to 
use the proceeds from the sale there¬ 
of in the payment of the corporation's 
outstanding indebtedness, will not 
take the place of an explicit provi¬ 
sion in the mortgage to that effect, 
and will not therefore create a trust 
fund to secure the payment of such 
debts.—Roanoke St. R. Co. v. Hicks, 
supra. 

antirs bond Issus hsld ssenrsd 
Under trust agreement, it was held 
that mortgage given by individual as 
additional security for corporate 
bond issue secured entire corporate 
bond issue, and not merely subscrib¬ 
ers who paid subscriptions before 
formation of corporation.—Cheltcn 
Trust Co. V. National Automatic 
Press Co., 216 N.T.S. 200, 216 App. 
Div. 380. 

Other debts owed the creditor 
The lien of a mortgage securing a 
note and providing that on payment 
of the amount of the note the mort¬ 
gage should be void and that in case 
of sale of the property any surplus 
after payment of the mortgage debt 
should be paid to the mortgagor, was 
held not to entitle the holder to a 
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lien on the surplus to secure other 
debts owed him.—William H. Haskell 
Mfg. Co. V. Nelson Blower & Furnace 
Co.. D.C.MaB8., 275 F. 206, reversed 
on other grounds. C.C.A., Commerce 
Trust Co. V. Chandler, 284 F. 737. 
37. Utah.—Kurtz v. Ogden Canyon 
Sanitarium Co., 108 P. 14, 37 Utah 
313. 

Oeaeral words In mortgage ineffeo. 
tive 

Where the resolution of the board 
of directors restricts the effect of 
the mortgage therein authorized as 
security for particular debts named, 
words used in the mortgage, however 
generally, will not operate to extend 
the operation of the mortgage be¬ 
yond the terms of the resolution au¬ 
thorizing it.—Kurtz V. Ogden Canyon 
Sanitarium Co., supra. 

28. Va.—Merchants* Bank v. Qoddin, 
76 Va. 603. 

82. U.S.—In re Farmers* Supply Co.. 
D.C.Ohio, 170 F. 602. 

la snoh oass 

The indorser becomes a creditor of 
the corporation contingently at and 
from the time of the indorsement.— 
In re Farmers' Supply Co., supra. 
Ky.—^Kentucky Nat. Bank v. 
Louisville Bank, 1 Ky.Ii. 400. 

14a q.J. p 677 note 97. 
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to secure the creditors of the corporation is not sc- | 
curity for services rendered to the trustee where 
there is nothing in the mortgage authorizing or' 
permitting the trustee to carry on the business of 
the corporation.® 1 A corporate mortgage condi¬ 
tioned for the payment of all sums due to the mort¬ 
gagee up to a stated amount in the aggregate “and 
all renewals or extensions thereof” will operate as 
security for all renewals of the debt without refer¬ 
ence to the number,® 2 and an agreement accom¬ 
panying the mortgage which recites that notes se¬ 
cured by the mortgage are subject to a fixed num¬ 
ber of renewals will not operate to limit the liens 
on the mortgaged property to any specific number 
of renewals.®® An alteration in the evidence of the 
debt secured by mortgage will not operate as a dis¬ 
charge of the mortgjige as security for that par¬ 
ticular debt provided the original obligation is not 
changed.®^ An amount advanced by a mortgagee 
at the direction of the corporate mortgagor to pur¬ 
chase properly usable by the corporation and with¬ 
in its charter powers has been held secured there¬ 
by.®® 

Interest, In general the mortgage is given to se¬ 
cure the entire bonded debt, both principal and in¬ 
terest,®® coupons, although detached, arc in general 
secured by the same mortgage as the bond.®^ Not¬ 
withstanding an applicable statute provides that the 
bonds shall not mature at an earlier period than a 
specified number of years, the corporation may 
mortgage its properly for the payment of install¬ 
ments of interest as well as of principal,®® 

§ 1190. Lien and Priority 

a. In general 

b. Between bondholders and bonds and 

other claims or hens 

c. Between mortgages and mortgages 

and other claims or liens 

d. Lien on income 


a. In Ctoneral 

In general the rules applicable to mortgagee general- 
ly control the lien and priority of mortgages of corpora¬ 
tions. Clerical mistakes will not ordinarily vary the 
rights of the parties. Fraud may prevent equities aris¬ 
ing in favor of a party. 

Except where modified by statute or by the terms 
of the particular mortgage involved, the lien and 
priority as to the debts secured, created by a mort¬ 
gage upon corporate property, is controlled by the 
rules applicable to mortgages generally, which arc 
considered in the C.J.S. title Mortgages ^ 208-293, 
also 41 C.J. p 501 note 97-‘p 602 note 85. A corpo¬ 
rate mortgage, executed and acknowledged by the 
proper officers of the corporation, and recorded, is 
notice of its existence to third persons and consti¬ 
tutes a lien upon the mortgaged property, even 
though by mistake the name of a different corpora¬ 
tion was signed as mortgagor.®® Fraud and mis¬ 
representation by the mortgagor in the securing of 
the loan will prevent equities arising in his favor 
as against the party holding the mortgage.^® 

A deposit agreement transferring all right, title, 
and interest of the bondholders in their bonds to a 
bondholders^ committee for a special purpose, the 
bondholders retaining equitallc rights, including the 
right to a return of the bonds when the purpose of 
the deposit is complied with, docs not destroy the 
liens of the bondholders.^^ 

b. Between Bondholders and Bonds and Other 

Claims or Liens 

Ordinarily bondholders of the same Issue are not en¬ 
titled to preference over each other, regardless of the 
time of issuance of the bonds. However, fraud by a 
bondholder may subordinate his rights to the rights of 
other bondholders. Except as express provision Is made 
therefor, interest coupons have no priority over the 
principal of the bonds. 

In the absence of particular circumstances, bond¬ 
holders of the same issue are not entitled to pref¬ 
erence over each other,^2 nor can a bondholder se¬ 


al. Mich.—^Wheeler v. Ocker, etc., 
Mfg. Co., 127 N.W. 332, 162 Mich. 
204. 

32 . x.J.—Earle v. National Metal- 
lurglc Co., 76 A, 656, 77 N.J.Eq. 17. 

33. N.J.—Earle v. National Metal- 
lurgic Co., supra. 

34. Ind.—Pollard v. Pittman, 77 N. 
E. 293, 37 Ind.App. 475. 

85. Ill.—Polish People's Home Ass'n 
V. Atlas, 246 lll.App. 457. 

36L N.Y.—Union Trust Co. v. Mon- 
tlcello, etc., R. Co., 63 N.Y. 311. 20 
Am.R. 641—Iiona Island L. & T. 
Co. v. Long Island City, etc., R. Co., 
83 N.Y.8. 844, 86 App.Div. 86. 


Vt.—Miller v. Rutland, etc., R. Co., 
40 Vt. 399. 94 Am.D. 413. 

37. N.Y.—Bailey v. Buchanan Coun¬ 
tv, 22 N.E. 155, 116 N.Y. 297, 6 L. 
R.A. 662. 

38. U.S.—Howell v. Western R. Co., 
N.C., 94 U.S. 463, 24 L.Ed. 264. 

39. Ark.—American Zinc Products 
Co. V. Sanders, 298 S.W. 857, 175 
Ark. 133. 

4a aUsrsprsssiitatioa M to amount 
loaned 

A corporation which made a mort¬ 
gage to one of its stockholders to 
have him assign it to a third person 
to secure a loan for the mortgagor's 
benefit, the scheme involving false 
representations that the mortgage 
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was genuine and that the full amount 
was due thereon, has no equity su¬ 
perior to such third person which 
prevents him from enforcing the 
mortgage according to the terms of 
the assignment, which provided that 
such mortgage would be security for 
any other liability of the stockholder 
to such third person.—Newark Trust 
Co. V. Lackawanna Inv. Co.. 103 A. 
168, 88 N.J.Eq. 541, reversing. Ch.. 
102 A. 14. 

41. U.S.—In re Los Angeles Lum¬ 
ber Products Co.. DC.Cal., 24 P. 
Supp. 601, affirmed, C.C.A.. 100 P.2d 
963. 

42. Cal.—San Francisco Mercantile 
Trust Co. v. Sunset Road Oil Oo.. 
168 P. 1037, 176 Cal 461. 
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cure such a priority by being the first to obtain a 
judgment on his bond and levy execution thcrcon.^^ 
However, fraud by a bondholder may subordinate 
his lien rights to the rights of other bondholders 
otherwise possessing only equal or inferior lien 
rights,^^ provided such bondholders arc injured by 
the fraud and the bonds of bondholders who are 
not bona fide holders are properly subordinated to 
the bonds of bona fide bondholders.^® The rights 
of first mortgage bondholders may be postponed to 
those of second mortgage bondholders where by the 
fraud of first mortgage bondholders the fund avail- 
able for payment of second mortgage bonds has 
been destroyed.^Where bonds arc issued for 
money for the corporate purposes, fraud against 
the issuing corporation in the acquisition or dispo¬ 
sition of shares of its stock by purchasers of the 
bonds in the course of their dealings or transac¬ 
tions in the stock does not deprive them of the se¬ 
curity afforded by the bonds.^® Where bonds in 
excess of the amount authorized by the mortgage 
securing them are sold to bona fide holders, the 
holders of such bonds arc entitled to an equitable 
lien which, although unrecorded, is superior to un¬ 
recorded income bonds subsequently issued but is in¬ 
ferior to that given by a subsequent recorded mort¬ 
gage.^® In the absence of an express provision 
therefor, majority bondholders have, as against 
nonassenting bondholders, no right to subordinate 


the mortgage to other claims.®® Where by agree¬ 
ment between the corporation and certain holders 
of its first mortgage bonds such holders agree to 
take second mortgage bonds in lieu of their hold¬ 
ings, subject to other first mortgage bonds to be is¬ 
sued, they are, upon the failure of the corporation 
to issue such second mortgage bonds to them, enti¬ 
tled to equitable comi>ensation for the breach of 
such agreement, but such compensation must be 
made subject to the first mortgage bonds to which 
the second mortgage bonds, if delivered, would have 
been subject, and the priority of complainant bond¬ 
holders under the first mortgage cannot be restored 
as against other lienholders.®^ 

As dependent on time of issuance of bonds. 
Where negotiable bonds are secured by mortgage 
and are issued at different times, the hens of such 
bonds outstanding m the hands of bona fide hold¬ 
ers are equal in priority and date from the time of 
the recording of the mortgage, and not from the 
time of their issuance.®^ So bonds issued for mon¬ 
ey for corporate purposes are entitled to preference 
in the adjustment of liens on the corporate proper¬ 
ty over liens acquired before they were issued but 
after recordation of the mortgage.®® In the ab¬ 
sence of express provision to the contrary, the en¬ 
tire issue is referred to the date of the mortgage, 
regardless of the time of sale.®^ It follows that 


Banality of ziyhta sbown 

Creditors and trustee in bankrupt¬ 
cy, by accepting corporation's bonds 
for debts, had no rights superior to 
bonds substituted for unrecorded 
mortgage.—In re Paul De Laney Co., 
D.C.N.T., 33 F.2d 945. 

Priority between railroad bondhold¬ 
ers see the C.J.S. title Railroads C. 
J.S. § 306, also 51 C.J. p 877 notes 
86-98. 

43. N.Y.—Guaranty Trust Co. v. 
Troy Steel Co.. 68 N.Y.S. 915, 33 
Misc. 484. 

Bale applies to oonpoa holder 

N.Y.—Guaranty Trust Co. v. Troy 
Steel Co., supra. 

44. Tex.—Young v. Terrace Im¬ 
provement Co., Civ.App., 62 S.W.2d 
180. 

Assertion in foreclosure action 

Purchasers of corporation bonds 
from bank guilty of fraud are enti¬ 
tled to assert priority of mortgage 
lien securing them over that securing 
bonds in bank receiver’s hands in 
foreclosure suit.—Young v. Terrace 
Improvement Co., supru. 

45. Tex.—Young v. Terrace Im¬ 
provement Co., supra. 

Injury not shown 

(1) Purchasers of corporation 
bonds from bank, falling to disclose i 


, fact that they were issued after cor¬ 
poration forfeited right to do busi¬ 
ness in state, were not entitled to 
subordination of mortgage lien, se¬ 
curing other such bonds held by 
bank, to that securing their bonds, in 
view of their right to proceed against 
corporation’s officers and directors.— 
Young V. Terrace Improvement Co., 
Tex.Civ.App., 62 S.W.2d 180. 

(2) Rank's failure to disclose to 
purchasers of corporation bonds that 
bank was owner thereof did not en¬ 
title them to priority of mortgage 
lien securing their bonds over that 
securing other such bonds retained 
by bank.—Young v. Terrace Improve¬ 
ment Co., supra. 

46. Mich.—Michigan Trust Co. v. 
Land.Owners Ass’n, 284 N.W. 894, 
288 Mich. 323. 

Bondholders held not bona fide 

Bondholders who acquired bonds 
after default and institution of fore¬ 
closure suit for a consideration oth¬ 
er than that authorized by resolu¬ 
tion declaring purpose of bond issue 
were not bona tide holders.—Michi¬ 
gan Trust Co. V. Land Owners Ass’n, 
supra. 

47. Md.—Hooper v. New York Cent. 
Trust Co., 32 A. 505, 81 Md. 559, 29 
L.11.A. 262. 

14a C.J. P 677 note 10. 
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46, W Va.—-Kelly v. Wellsburg, etc., 
Co., 81 S.E. 712, 74 W.Va. 130. 

46. Ky.—Stephens v. Benton, 1 Duv. 

112 . 

50. Cal.—San Francisco Mercantile 
Trust Co. V. Sunset Road Oil Co., 
168 P. 1037, 176 Cal. 461. 

Frotootlon of party anbordlaatod to 
Where a majority of the bondhold¬ 
ers have agreed to subordinate their 
lien to the rights of a subsequent 
lessee, the lessee can only be protect¬ 
ed as against the dissenting bond¬ 
holders by' paying them off, and then 
having a decree of foreclosure sub¬ 
ject to the lease.—San Francisco 
Mercantile Trust Co. v. Sunset Road 
Oil Co., supra. 

51. W.Va.—Fidelity Ins. Trust, etc., 
Co. v. Shenandoah Valley R. Co., 
11 S.E. 58, 33 W.Va. 761. 

52. W.Va.—-Kelly v. Wellsburg & B. 
Valley Co., 81 S.E. 712, 74 W.Va. 
130 . 

14a C.J. p 677 note 99. 

53. N.J.—Central Trust Co. v. Con¬ 
tinental Iron Works, 28 A. 696, 51 
N.J.Eq. 606, 40 Am.S.R. 539. 

W.Va.—Kelly v. Wellsburg & B. Val¬ 
ley R. Co., 81 S.E. 712, 74 W.Va. 
130. 

64. U.S.—Claflin v. South Carolina 
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bonds legally issued, and received without actual 
notice of encumbrances created subsequent to the 
mortgage, are a lien prior to such encumbrances, 
although issued at a later datc.®^ 

Betzveen bonds and interest. Where the mort¬ 
gage provides that the proceeds of the mortgaged 
l)ropcrty shall be applied first to the payment of in¬ 
terest and second to the payment of the principal, 
unpaid interest coupons arc entitled to preference 
and payment before the principal of outstanding 
bonds.**® On payment of the coupons, bondholders 
are then entitled to hold their bonds discharged 
from the lien of the coupons;®'^ but where express 
provision is not made for priority, claims for prin¬ 
cipal and interest will, in equity, be entitled to 
share upon the same footing.®® Where the corpora¬ 
tion does not pay its coupons when due, but gives to 
coupon holders in lieu thereof certificates of indebt¬ 
edness, the holders of the certificates of indebted¬ 
ness are entitled to the same liens and priorities for 
their payment as they would have had for the pay¬ 
ment of the original coupons; but the priority docs 
not extend to the interest on the certificates.®® A 
holder of coupons detached from bonds, who is en¬ 
titled to priority over bondholders, may claim pri¬ 


ority for both the face value of the coupons®® and 
for the interest on each coupon from its due date 
to the date of payment.®^ Where the coupon hold¬ 
ers are themselves the fiscal agents of a corpioration 
and as such misapply corporate funds available for 
payment of coupons, they cannot as coupon holders 
claim to be entitled to priority for their payment 
over the bondholders.®^ 

c. Between Mortgages and Mortgages and Oth¬ 
er Claims or Liens 

In general, except as the rule is changed by record¬ 
ing or other statutes or agreement of the parties, as 
between corporate mortgages or such mortgages and 
other liens that lien is paramount which Is prior in time; 
liens on property at the time it was acquired by the cor¬ 
poration are paramount to corporate mortgages including 
those covering after-acquired property; unsecured claims 
and the rights of stockholders are ordinarily subordinate 
to the lien of a corporate mortgage. The rights of a 
purchaser or assignee of corporate property as against 
those of a corporate mortgagee depend on the time trans¬ 
fer of title occurred. 

Unless otherwise agreed, the lien of a first mort¬ 
gage will have priority over that of a second mort¬ 
gage,®® and the debt secured by the first mortgage 
must be paid in full before a subsequent mortgagee 
can realize upon his lien free from the encumbrance 
of the first lien.®^ The fact that the bonds issued 


R Co, C.C S.C.. 8 F. 118, 4 Hugrhes 

12 . 

Vt —Uoborta v W H. Hushes Co , 83 
A. 807, 86 Vt 76. 

55. IT.S.—In re Sunflower Slate Re¬ 
fining Co.. DC.Kan., 183 F. 834. 

14a C J. p 677 note 3 

56. U S —Union Trust Co. of T.ian- 
raster. Pa., v. Berwick Cons. Gas 
Co.. C.C.Pa, 196 F 611. 

14a C.J. p 678 note 14. 

57. N.J.—Morion Trust Co. v. Home 
Tel. Co, 67 A 1020, 66 N J.Eq 106. 

58. S C.—State v Spartanburg, etc., 
R. Co., 8 S.C. 129. 

Zaterest on oertlfloatos israod in lien 
of bonds 

On foreclosure of a mortgage ex¬ 
ecuted to secure an Issue of bonds, 
which were not i-n fact Issued, but, 
in their stead, certificates converti¬ 
ble into bonds were delivered, the in¬ 
terest accruing on the certificates is 
not entitled to priority over the prin¬ 
cipal, qven though the interest on a 
portion of the certificates has been 
paid.—Philadelphia Real Est Trust 
Co. v. Union Trust Co., 61 A. 228, 102 
Md. 41. 

59. Md.—Commonw'calth v. Chesa¬ 
peake, etc.. Canal Co., 36 Md. 1. 

90. Pa.—Rea v. Pennsylvania Canal 
Co., 94 A. 833, 249 Pa. 239—Hca v. 
Pennsylvania Canal Co., 91 A. 1063, 
245 Pa. 689. 

61. Pa.—Rea v. Pennsylvania Canal 
Co.. 94 A. 833, 249 Pa. 289. 


68 . US—Farmers* U & T. Co. v 
New England Waterworks Co., Ill,, 
137 F. 729, 70 CCA. 163. 

63. US —In re Downtow^n Athletic 
Club of New York City. D.C.N.Y 
18 F.Supp. 712. 

14a C.J. p 678 note 23. 

Application of loan to prior debts im¬ 
material 

Where two corporate deeds of trust 
were executed at different times, to 
different beneficiaries, and for dif¬ 
ferent debts, the priority of lien in 
the first deed is not discharged be¬ 
cause the proceeds of both deeds 
were applied to debts outstanding be¬ 
fore either deed of trust was execut¬ 
ed.—Johnson v. Jones, 247 S.W. 382, 
157 Ark, 110. 

Iboan to financially embarrassod cor¬ 
poration 

One who loans money to a finan¬ 
cially embarrassed corporation and 
takes security therefor is not thereby 
entitled in equity to priority over 
mortgages existing when the loans 
were made.—Andrews Institute for 
Girls V New York Steam Co., C.C.A. 
N Y.. 266 F. 872. 

Notice of mortgage provieione 

Subsequent mortgagee participat¬ 
ing as officer in execution of corpora¬ 
tion’s prior recorded mortgage, and 
assignee taking assignment of second 
mortgage pending foreclosure of first 
mortgage, were chargeable with no¬ 
tice of Its provisions.—In re Paul 
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Delaney Co., D.C N Y, 26 F.2d 937, 
affirmed, C C.A., 30 F.2d 1018. 
Transaction held not single loan 
Where stockholders authorized di¬ 
rectors to mortgage corporate assets 
to the extent of sixteen thousand dol¬ 
lars to pay existing indebtedness, 
and the directors borrowed ten thou¬ 
sand dollars on the security of a 
trust deed, and thereafter complet¬ 
ed the authorized loan by bor¬ 
rowing five thousand dollars secured 
by a second trust deed, in which the 
warranty excepted the first deed of 
trust, the first trust deed w'as a first 
lien, and the holders of notes under 
the second mortgage were not enti¬ 
tled to claim the entire transaction a 
single loan.—Johnson v. Jones. 247 S. 
W. 382, 167 Ark. 110. 

Fraud 

Evidence held not to show fraud 
entitling second mortgagee to have 
first mortgage subordinated to second 
mortgage, on ground that corporation 
owning land and corporation owning 
111 St mortgage constitute one entity 
—Uinker Realty Corporation v. S S. 
C Realty Co., 171 A. 160, 115 N.J.Eq. 
427, affirmed 176 A. 323, 117 N.J.Eq. 
482. 

64. U.S.—Mississippi Valley Trust 
Co. V. Washington Northern R. Co., 
D.C.Wash.. 212 F. 776. 
Misappropriatiou as paymeut 

A misappropriation or wrongful di¬ 
version of the proceeds of corporate 
mortgage bonds will not operate as 
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under the second mortgage were denominated “first 
mortgage bonds” will not affect the rights of the 
parties, even though the error in naming the bonds 
under the second mortgage was made by the secre¬ 
tary of the corporation who was himself the hold¬ 
er of the first mortgage nor will the action of 
the trustee under the first mortgage in issuing bonds 
under a second mortgage to third persons before the 
outstanding bonds under the first mortgage have 
been redeemed by bonds set aside under the second 
mortgage for that purpose place the bonds under 
the second mortgage on an equal plane with the 
outstanding first mortgage bonds.®® Where the is¬ 
sue of the bonds secured by first mortgage was 
larger than necessary for accomplishing its de¬ 
clared purpose, the surplus bonds are equally en¬ 
titled to priority with others of the same issue over 
later bonds secured by a second mortgage.®*^ Some¬ 
times the junior mortgage is given priority over the 
first by consent of holders of the first,®® but where 
the holders of a first mortgage are induced by fraud 
to consent to the execution of a second mortgage, 
having priority over the first, they will not lose 
their priority under the first mortgage.®® Chattel 
mortgagees who accept a chattel mortgage on fur¬ 
nishings under an agreement which represents that 
it is to be subordinate to a building loan mortgage 
are estopped to assert the priority of their, lien 
where the building loan mortgagee granted an ex¬ 
tension of the maturity of his mortgage on the faith 


of that agreement.^® 

Operating liens. In some jurisdictions statutes 
provide that mortgages or deeds of trust of the 
franchise, income, or future earnings of a corpora¬ 
tion shall not be valid against debts contracted in 
carrying on the business of the corporation, which 
statutes render such mortgages or deeds of trust in¬ 
ferior to claims for material, labor, services, etc., 
used, performed, and rendered to a going concern, 
or arising in the way of liability for torts, etc., 
committed in connection therewith, but not to nego¬ 
tiable securities sold to raise capital for the con¬ 
struction of corporate properties.^! In other juris¬ 
dictions, with reference to quasi-public corpora¬ 
tions which are charged with the performance of 
duties at the demand of the public,as railroads, 
for a consideration of which see the CJ.S. title 
Railroads § 301, also 51 C.J. p 871 note 2-p 872 note 
5, or irrigation companies,^® but not as to a merely 
private corporation, such as a mining company, 
it is held, even without statutory authorization, that 
debts incurred in operation are given priority in 
equity over existing mortgages to the extent that 
current income, instead of being used to pay cur¬ 
rent debts, is, or has been, diverted to pay on or for 
the benefit of the mortgage debt.^® Whether a debt 
is a preferential debt within the operation of this 
rule depends on the circumstances of the particular 
case. If a debt is incurred for construction work 


a payment of the flrst mortgage un¬ 
less the mortffaaors had asked that 
the diversion or misappropriation 
should be applied as a payment.— 
Mississippi Valley Trust Co. v. 
Washington Northern R. Co., supra. 
Bslsass of seonrod bonds to snbso- 
qnsnt mortiTsffss 

Where, under the terms of a mort- 
gage securingr corporate bonds with 
the bonds of a railroad company de¬ 
posited as additional security, the 
trustee of the mortgaffe, upon pay¬ 
ment of any of the corporate bonds, 
is to cancel and return to the rail¬ 
road company, or at the railroad 
cotnpany’s option to deliver to it un¬ 
canceled, an equal number of the 
railroad bonds, a subsequent mort¬ 
gagee who obtained, as additional se¬ 
curity, an assignment of the railroad 
company's bonds, to be delivered on 
their release from the prior mort¬ 
gage, does not obtain the right to 
realize immediately upon the railroad 
bonds surrendered from time to time 
under the terms of the prior mort¬ 
gage, but the prior creditors are en¬ 
titled to the security given by the 
prior mortgage to the full amount 
until the debt is fully paid.—Missis¬ 
sippi Valley Trust Co. v. Washing¬ 
ton Northern R. Oa. supra. 


65. S.C.—Farmers* Bank, etc., Co. v. 
Southern Granite Co., 69 S.!!. 985, 
96 S.C. 106. 

66 . Pa.—Commonwealth Trust Co, v. 
Hummelstown Consolidated Water 
Co. No. 2, 29 Pa.DiBt. 647, 48 Pa. 
Co, 331. 

67. U.S.—Claflln v. South Carolina 
R. Co., C.C.S.C., 8 F. 118, 4 Hughes 
12 . 

08, N.Y.—Central Trust Co. v. New 
York, etc.. Water Co., 74 N.Y.S. 135, 
68 App.Div. 640, affirmed 68 N.E. 
1115, 176 N.Y. 546. 

Bnbordinatlon aot shown 

JLtiens were not subordinated to 
subsequent mortgage, where provi¬ 
sions for subordination were not self- 
executing and there were no separate 
subordination agreements.—McCarty 
V. Nostrand Lumber Co., 248 N.Y.S. 
606, 232 App.Div. 63. 

09. N.Y.—Central Trust Co. v. New 
York, etc., Co., 74 N.Y.S. 135, 68 
App.Div. 640, affirmed 68 N.B. 1115, 
176 N.Y. 646. 

14a C.J. p 678 note 29. 

TO, U.S.—In re Downtown Athletic 
Club of New York City, D.C.N.Y., 
18 F.Supp. 712. 
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71. V.S.—In re VickeburK Bridge & 
Terminal Co., D.C.Mis8., 22 F.Supp 
490. 

iCanafaotnzlag eompaalss 

Corporation authorized by charter 
to do a genera] bottling business, 
sell and dispense soft drinks, and to 
own mineral springs or wells, and 
which was engaged in selling bottled 
drinks consisting of syrup purchased 
from others, mixed with carbonated 
water, held not a "manufacturing 
company*' within Code Va.1919 | 
6438, repealed Pollard's Supp. to Code 
of Virginia 1922, p. 489, giving lien 
for supplies superior to liens of 
deeds of trust.—Citizens' & Marine 
Bank of Newport News, Va., v. Ma¬ 
son, C.C.A.Va., 2 F.2d 352. 

78. U.S.—Snively v. Loomis Coal 
Co., C.C.MO., 69 F. 204. 

73. U.S.—California Safe-Deposit A 
Trust Co. V. Yakima Inv. Co., C. 
awash., 82 F. 642. 

74. U.S.—Snively v. Loomis Coal 
Co., aC.Mo., 69 F. 204. 

14a C.J. p 680 note 67. 

75. U.S.—Fosdick v. Schall, Ill., 99 
U.S. 235, 26 L.Bd. 339. 

14a C.J. p 680 note 48. 



19 aJ.GL 


COEPOBATIONa 


{ 1190 


which enters in a permanent way into the debtor’s 
plant, it is part of the cost of the original construc¬ 
tion, and not entitled to priority as an operating 
lienJ® Where the operating lien is for expenses 
of a receivership obtained by a junior mortgagee 
over the objection of the first mortgagee, the court 
cannot give it priority over the first mortgage.'^^ 
Operating liens are postponed to purchase-money 
mortgages^® 

Mechanics^ and materialmen^ liens. Conform¬ 
ably to the general rule that the liens of mortgages 
and deeds of trust take precedence as against me¬ 
chanics’ Hens according to the time when they at¬ 
tached to the property, considered with relation to 
mechanics’ liens and mortgages and deeds of trust 
generally in the CJ.S. title Mechanics* Liens §§ 
199-206, also 40 C.J. p 288 note 16-p 306 note 26, it 
is held that a mechanic's lien placed on corporate 
property has priority over the lien of a mortgage 
executed after the attaching of the mechanic’s 
lien but that, in the absence of a statute other¬ 
wise providing, the lien of a corporate mortgage, 
duly authorized and executed,®® is entitled to prior¬ 
ity over subsequent mechanics* liens, where the 
holders of such liens have notice or arc chargeable 
with notice of the existing mortgage.®' A me¬ 
chanic's lien placed on property already covered 
by an instrument which purported to be a mortgage, 
but which was not duly authorized or executed, is 
not postponed to the mortgage lien,®® nor will the 
rights of the holder of the mechanic’s lien be af- 

78. U.S.—California Safc-Dcposit & 

Trust Co. V. Yakima Inv. Co, C.C. 

Wash., 82 F. B42. 

ZmprovsmsBts la plant 

If debts are incurred for better¬ 
ments on the plant of the corporation 
made with a view to the extension of 
Its business rather than for present 
use they are not operating expenses 
within the meaning of the rule.— 

Central Trust Co. of New York v. 

Colorado R. L. & P. Co., D.C.Colo., 

200 F. 85. 

Bzpendltarea as aaadad 

The fact that expenditures for con¬ 
struction work are made from time 
to time as the need for them In oper¬ 
ation arises does not make them op¬ 
erating liens or give them priority 
over existing mortgages.—California 
Safe-Deposit & Trust Co. v. Yakima 
Inv. Co., C.C.Wash., 82 F. 642. 

77- Tex.—Hubbard First State Bank 
v. Hubbard Farmers' Oil, etc., Co., 

Clv.App., 178 S.W. 1016. 

Priority of lien for expenses of re¬ 
ceivership see infra I 1667. 

78. N.C.—^Humphrey v. Buell-Crock- 
er Lumber Ck>., 23 8.B. 271, 174 N. 
a 614. 


fccted by the later execution of a mortgage duly 
authorized in place of the earlier instrument pre¬ 
dated to that time.®® 

Under statutes which provide that a charge, giv¬ 
en to secure advances of which the claimant for a 
mechanic’s lien had notice before instituting pro¬ 
ceedings to perfect his lien, shall be prior to the 
mechanic’s lien, a mortgage to secure bonds is¬ 
sued to raise money for general purposes of the cor¬ 
poration has priority over mechanics’ liens created 
after the recording of the mortgage.®^ 

In jurisdictions which by statute give mechanics’ 
and materialmens’ hens priority over the liens of 
existing mortgages, one who takes a mortgage upon 
corporate property for money loaned does so with 
the knowledge that under the statute his lien may 
be displaced in favor of mechanics’ liens;®® but 
under such a statute liens for labor performed and 
materials furnished in the construction of certain 
units of a plant do not extend to difTerent units 
previously constructed as against a prior deed of 
trust covering such previously constructed units.®® 

An agreement between one who furnished sup¬ 
plies to a corporation and a mortgagee of the cor¬ 
porate property postponing the mortgagee’s rights 
to those of the lienholder, will not affect the rights 
of other lienholders whose liens antedated and are 
entitled to preference over the one who sought to 
protect himself by agreement.®'^ 

76 F. 166, 22 C.C.A. 110, 36 Li.R.A. 
139. 

Consent of stoeklioldeni 

Mortgrage griven on corporation’s 
properly, without securing: consent of 
stockholders or reciting: such con¬ 
sent was secured. Is subordinate to 
mechanic’s liens, where affidavit 
showing consent of stockholders was 
made after liens attached.—Cohn v. 
Gersh Realty Corporation, 242 N.Y.S. 
671, 137 Misc. 245, affirmed 260 N.Y.S. 
830, 233 App.Div. 7D5. 

83. U.S.—National Pdy., etc.. Works 

v. Oconto Water Co., D.C.Wis., 68 
F. 1006, reversed on other grounds 
76 F. 166, 22 C.C.A. 110, 36 L.R.A. 
139. 

84b Pa.—Rauch v. Island Park As¬ 
soc., 76 A. 202, 226 l»a. 178. 

85. N.C.—Humphrey v. Buell-Crock- 
er Lumber Co.. 23 8.E. 971, 174 N. 
C. 614. 

86L U.S.—Continental & Commercial 
Trust & Savings Bank v. North 
Platte Valley Irr. Co., Wyo., 219 F 
438, 136 C.C.A. 160. 

87. Ala.—^Warren v. Wetumpka 
Lumber Co.. 9 So. 186, 91 Ala. 418. 
14a C.J. p 681 note 77. 


Bta^tes anthorisiag receiver’s costs 

The rule is not changed by a stat¬ 
ute providing that receivership costs 
be first paid out of the assets of the 
corporation, since the corporation 
owns only the equity of redemption. 
—Humphrey v. Buell-Crocker Lum¬ 
ber Co., supra. 

78, N.J.—Porch v. Agnew Co., 61 A. 
721, 70 N.J.Eq. 328, affirmed 66 A. 
485, 71 N.J.Eq. 305. 

88. U S.—National Fdy., etc.. Works 
V. Oconto Water Co., D.C.Wis., 68 
F. 1006, reversed on other grounds 
76 F. 166, 22 C.C.A. 110, 36 L R.A. 
139. 

81. N.Y.—U. S. Mortgage, etc., Co. 
V. Eastern Iron Co., 105 N.Y.S. 291. 
120 App.Div. 670, affirmed 89 N.E. 
1114, 195 N.Y. 689. 

Porcliasers at forcdosiire sale 

Purchasers at a lien foreclosure 
sale who have notice or are chargea¬ 
ble with notice of the existing mort¬ 
gage also take subject to the lien of 
the mortgage.—U. S. Mortgage, etc.. 
Co. V. Eastern Iron Co., supra—14a 
C.J. p 680 note 66. 

88. U.S.—^National Fdy., etc.. Works 
V. Oconto Water Co.. D.C.Wis., 68 
F. 1006, reversed on other grounds 
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Judgments. The lien of a judgment against a 
corporation is superior to the lien of a subsequent 
mortgage of the corporation.** On the other hand, 
except in so far as statutes in some jurisdictions 
provide for the subordination of the liens of corpo¬ 
rate mortgages by subsequent judgments against 
the corporation on specified kinds of claims, see in¬ 
fra this section notes 95-11, recorded mortgage 
liens have priority over subsequent judgment liens,** 
but only to the extent of bonds actually issued un¬ 
der the mortgage.®* Where the mortgage is not 
recorded, subsequent judgment creditors arc enti¬ 
tled to priority over the mortgagee in the absence 
of actual knowledge of the existence of the mort¬ 
gage ;®l but where they have actual notice of the 
mortgage it gives a lien superior to that of the 
judgment.®^ Although a mortgage to secure an in¬ 
debtedness in excess of the amount the corporation 
can lawfully incur is invalid under certain circum¬ 
stances in some jurisdictions, as appears supra § 
1172, in others, if the mortgage is duly acknowl¬ 
edged and recorded, it affords constructive notice of 
its contents, and will be given priority over judg¬ 


ments subsequently recovered against the corpora¬ 
tion.®* A judgment against a mining corporation 
for ores wrongfully extracted from the plaintiff’s 
land is not superior to a prior mortgage covering 
after-acquired property on the ground that the pro¬ 
ceeds from such ores have indirectly augmented the 
general mass of the corporation’s estate, where they 
cannot be traced into any permanent improvement 
on the corporation’s property and the funds with 
which such proceeds were mixed have been entire¬ 
ly expended.®^ 

Judgment for labor, clerical services, or tort. In 
jurisdictions wherein statutes provide that mort¬ 
gages of corporations on their property or earn¬ 
ings shall not exempt the property or earnings of 
such corporations from execution for the satisfac¬ 
tion of a judgment obtained in courts of the stale 
against such corporations for labor and clerical 
services performed or torts committed, the holder 
of a corporate indebtedness secured by a deed of 
trust or mortgage of the corporation holds his se¬ 
curity subject to the contingent liability of a recov¬ 
ery against the corporation for such a claim.®* 


88. N D.—Lee v. Hercules Powder 
Co., 219 N.W. 566, 56 N.D. 800. 

Vnrolias* by stookholdar 

In the absence of fraud, lienholders 
under a corporate mortf^a^re. execut¬ 
ed under an agreement to pay exist¬ 
ing liens and mortgages and thus 
make it a first Hen on the corporate 
property, have no rights as against a 
stockholder, not an officer of the cor¬ 
poration, who purchased the corpo¬ 
rate property from a creditor who 
purchased it at an execution sale 
made under a prior Judgment which 
was not paid from the proceeds of 
the mortgage.—Lee v. Hercules Pow¬ 
der Co., supra, 
avldoncs hold inadmlsolhle 

Evidence that mortgage bondhold¬ 
ers were in effect the owners of the 
mortgaged property held properly ex¬ 
cluded, as not pertinent to the Issues. 
—Clinton Mining & Mineral Co. v. 
Trust Co. of North America, 161 N.W. 
998. 35 S.D. 253. 

89. N.J.—^Trlfeld v. Winchester De¬ 
velopment Co., 146 A. 873, 106 N.J. 
Eq. 60. 

Tenn.—East Tennessee Coal Co. v. 
London, etc., Land Co., GO S.W. 602, 
106 Tenn. 41. 

Mortgage without oonsidsratloa 

Owner of Judgment obtained for 
balance due on contract to dredge 
lands which were subject to a re¬ 
corded mortgage at the time the con¬ 
tract was originally negotiated with 
the corporate mortgagor has no 
rights as against the mortgagee, an 
officer of the corporation, who pur¬ 
chased the mortgaged property on 


foreclosure sale, notwithstanding the 
mortgage was allegedly given with¬ 
out consideration to protect the cor¬ 
porate mortgagor's property from 
Judgment liens.—Dixie Road Builders 
V. Gryzmish, 178 So. 411, 130 Pla. 649. 

98, Tenn.—East Tennessee Coal Co. 
V. London, etc.. Land Co., 60 S.W. 
602, 106 Tenn. 41. 

Becltals in mortgage immaterial 
The recitals in the mortgage as to 
the amount of the bonds to be issued 
thereunder, where the amount ac¬ 
tually issued is less, become immate¬ 
rial in computing the extent of each 
bondholder’s security and his right 
to a preference over subsequent Judg¬ 
ment creditors.—East Tennessee Coal 
Co. V. London, etc.. Land Co., 60 S.W. 
602, 106 Tenn. 41—14a C.J. p 682 note 
2 . 

91. Ga.—Holst V. Burrus, 4 S.E. 108, 
79 Ga. 111. 

14a C.J. p 683 note 3. 

98. Okl.—Cooke v. Coronado OH Co., 
240 P. 739; 112 Okl. 240. 

Jndgms&t lA favor of oorporatioa's 
ofllosr 

Where president and general man¬ 
ager of corporation, holding land in 
trust for it, executes warranty deed 
to third person to secure payment of 
money lent to corporation, and there¬ 
after, with full knowledge thereof, 
recovers Judgment against corpora¬ 
tion, such Judgment is not prior or 
superior lien to that of grantee un¬ 
der deed, although deed was in effect 
unrecorded mortgage.—Cooke v. Cor¬ 
onado Oil Co., supra. 
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93. Pla.—Douglass v. State Dank of 
Orlando, 82 So. 693, 77 Pla. 830. 

94. S D.—Clinton Mining & Mineral 
Co. V. Trust Co. of North America, 
161 N.W. 998, 35 S.D. 263. 

PresnmptioA as to investment in per¬ 
manent improvements 
Part of commingled funds in hands 
of mining company belonging to 
plaintiff held presumed to be the 
part Invested in permanent improve¬ 
ments, but presumption destroyed by 
flnding that no part of such funds 
was used in making such improve¬ 
ments.—Clinton Mining & Mineral 
Co. V. Trust Co. of North America, 
supra. 

95. US—Dial v. Chatman, C.C.A.N. 
C.. 70 P2d 21. 

N.C.—Helsabeck v. Vass, 146 S.E. 
676, 196 N.C. 603—Pocahontas Coal 
Co. v. Henderson Electric-Light, 
etc., Co., 24 S.E. 22, 118 N.C. 232. 
Purpose of statute 

To make the property of the cor¬ 
poration security against torts com¬ 
mitted by the corporation—Guard¬ 
ian Trust & Deposit Co. v. Fisher, N. 
C., 26 S.Ct. 186, 200 U.S. 67, 60 L. 
Ed. 367, affirming, C.C., Guardian 
Trust, etc., Co. v. Greensboro Wa¬ 
ter Supply Co., 116 F. 184. 

Statute as part of deed 

Statute, providing that corporate 
mortgages cannot exempt property 
from execution for satisfaction of 
Judgments for torts, became part of 
trust deed, so that security of hold¬ 
ers of bonds secured by trust deed 
was fixed with contingent liability of 
recovery for tort committed by cor- 
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Such a statute, while it confers no lien,®® affords 
the creditor protection by disabling a corporation 
from conveying its property by mortgage free from 
liability on a judgment obtained against such cor¬ 
poration on a claim included within the provisions 
of the statute,®7 and gives the judgment creditor of 
such a claim a priority over the lien of a preexist¬ 
ing mortgage or deed of trust of the corporation.®® 
It voids the mortgage as against the judgment,®® 
and thus preserves the rights of the judgment cred¬ 
itor as against the mortgagee,^ so as to allow the 
execution issued on the judgment for tort to be 
levied on the mortgaged property as if there was no 
mortgage,® or, in the case of a receivership, to al¬ 
low the prorating of the judgment holder's claim 
with the claims of the other creditors.® Such stat¬ 
ute in its application to judgments for labor and 
services applies only to judgments recovered against 
a corporation by an employee, and does not apply 


to judgments for salary due to, or compensation 
earned by, an officer of the corporation.* The pre¬ 
cedence over the lien of a mortgage executed by the 
corporation given by the statute to judgments for 
torts committed by the corporation applies to any 
property held by the corporation at the time the tort 
was committed;® but the statute has no operation 
as to property which has passed out of the posses¬ 
sion, ownership, and control of the corporation be¬ 
fore the tort was committed;® nor is such a stat¬ 
ute applicable as against a valid registered mort¬ 
gage to which the property was subject at the time 
the corporation acquired it,*^ unless the mortgage 
was by a former corporation of which the corpora¬ 
tion owning the property at the time the tort was 
committed is the successor and merely a continua¬ 
tion.® The claimant must reduce his claim to judg¬ 
ment and levy execution on the lands before he 
can claim the benefit of the statute.® Notice by a 


porate oblifiror.—Dial v. Chatman. C. 
C.A.N.C.. 70 F.2d 21. 

Holder takee with knowledge 

One who takes a mortgage on cor¬ 
porate property does so with the 
knowledge that the lien of his mort- 
c;raxe may be displaced In favor of 
judgments for torts.—Humphrey 
Bros V. Buell-Crocker Lumber Co., 
93 S.E. 971, 174 N.C. 6X4. 

AmsndmsiLt limitlBg to piibUe aarv- 
ica oorporations 

Amendment limitinir to public serv¬ 
ice corporations statute rendering 
corporate mortgages subordinate to 
Judgment for subsequent tort held 
not intended to affect prior instru¬ 
ments, especially in view of subse¬ 
quent statute, passed at same ses¬ 
sion, declaring that amendment 
should be applicable only to subse¬ 
quent Instruments.—Dial v. Chatman. 
CC.A.N.C., 70 F.2d 21. 

ClaiiB bald not wlthlb atatnta 

Corporation's property, conveyed 
by trust deed to secure bondholders 
prior to commencement of actions 
founded on contract, and which did 
not seek to recover for labor or cleri¬ 
cal services, or damages for tort, 
was exempt from execution under the 
Judgment.—Amoskeag Mfg. Co. v. 
Yadkin Cotton Mills, 166 S.E. 101, 
200 N.C. 10. 

AmaBdmaBt strlkiBg **matarlals for- 
Bisbad'* 

An amendment of such a statute 
by striking therefrom the words "for 
material furnished such corporation" 
narrows the class of persons and 
claims entitled to its protection so 
that thereafter the right of priority 
secured by such statute is confined 
to labor performed and excludes ma¬ 
terials furnished.—-Cheesborough v. 
Asheville Sanatorium, 46 S.E. 494, 
134 N.C. 246. 

19 C.J.S.~53 


Materials fnrBisbad 

(1) Coal furnished to, and used by. 
an electric light and power company 
to enable It to operate its plant is 
"material furnished" within the 
terms of such statute, which includes 
a claim for materials furnished with¬ 
in Us provisions.—Pocahontas Coal 
Co. v. Henderson Electric-Light, etc., 
Co., 24 SE 22. 118 N.C. 232. 

(2) Such statutes do not apply to 
materials purchased abroad where 
the personal credit alone of the cor¬ 
poration was relied on and a negotia¬ 
ble security taken —Traders’ Nat. 
Bunk V. Lawrence Mfg. Co., 3 S.E. 
363, 96 N.C. 298. 

96. U.S—Dial V. Chatman, C.C.A.N. 
C.. 70 F2d 21. 

N.C.-—Holsabeck v. Vass, 146 S.E. 
676, 196 N C. 603—Joyner v. Reflec¬ 
tor Co., 97 S.E. 44, 176 N.C. 274— 
Williams v. West Asheville, etc., 
R. Co., 36 S.E. 189. 126 N C. 918. 

97. N.C.—Helsabeck v. Vass; 146 S. 
E. 676, 196 N.C. 603. 

9a U.S.—Dial V. Chatman, C.C.A.N. 
C., 70 F 2d 21. 

N.C.—Humphrey Bros. v. Buell- 

Crocker Lumber Co., 93 S.E. 971, 
174 N.C. 514. 

99. N.C.—Helsabeck v. Vass. 146 S. 
E. 576, 196 N.C. 603—Joyner v. Re¬ 
flector Co., 97 S.E. 44, 176 N.C. 274. 

1. N.C.—^Williams v. West Asheville, 
etc., R. Co., 36 S.E. 189, 126 N.C. 
918. 

a. N.C.—Helsabeck v. Vass, 146 S E. 
676, 196 N.C. 603—Joyner v. Reflec¬ 
tor Co., 97 S.E. 44. 176 N.C. 274. 

3. N.C.—Joyner v. Reflector Co., su¬ 
pra. 

4. N.C.—Helsabeck v. Vass, 146 S.E. 
676, 196 N.C. 603. 
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5. U.S.—Julian v Central Trust Co., 
N.C., 116 F. 956, 53 C.C.A. 438, af¬ 
firmed 24 S.Ct. 399, 193 U.S. 93, 48 
L.Ed 629. 

JndgmsBt held for tort 

Judgments against a water com¬ 
pany in actions to recover the value 
of property alleged to have been de¬ 
stroyed by fire, as a result of the 
failure of the company to exercise 
reasonable care to furnish an ade¬ 
quate supply of water, are Judg¬ 
ments for tort within the meaning of 
the statute subordinating the lien 
of the corporate mortgages to Judg¬ 
ments for torts committed by the 
corporation.—Guardian Trust & De¬ 
posit Co. v. Greensboro Water Sup¬ 
ply Co., C.C.N C., 116 F. 184, affirmed 
26 set. 186, 200 U.S. 57. 60 L.Ed. 
367. 

6. U.S.—Julian v. Central Trust Co., 
N.C., 115 F. 956, 63 CCA. 438, af¬ 
firmed 24 S.Ct. 399, 193 U.S. 93. 48 
L.Ed. 629. 

Property sold ob forsolosnrs salo 

Property formerly belonging to the 
corporation is not subject, in the 
hands of a purchaser at a foreclosure 
sale, to a Judgment recovered against 
the corporation for a tort committed 
after the sale.—Julian v. Central 
Trust Co., supra. 

7. N.C.—Humphrey Bros. v. Buell- 
Crocker Lumber Co., 93 S.R 971. 
174 N.C. 614. 

8. U.S.—Guardian Trust & Deposit 
Co. V. Greensboro Water Supply 
Co.. C.C.N.C.. 115 F. 184, affirmed 
26 S.Ct. 186, 200 U.S. 57, 60 L Ed. 
367. 

9. N.C.—Helsabeck v. Vasa. 146 S.E. 
676, 196 N.C. 603—Williams v. West 
Asheville, ete., R. Co., 36 S.E. 189. 
126 N.C. 918. 
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party at the time of the foreclosure and sale of the 
corporate property of a claim against the corpora¬ 
tion within the provisions of the statute is imma¬ 
terial to a determination of his right to levy execu¬ 
tion on the property under a judgment obtained on 
such claim.i® 

The holder of a tort claim loses his rights under 
a statute avoiding deeds of trust as to torts com¬ 
mitted prior to their execution if he fails to comply 
with requirements of the statute as to the period of 
time after the recording of the deed within which 
an action must be brought to enforce his claim.^^ 

After-acquired property, A corporate mortgage 
intended to cover after-acquired property can only 
attach itself to such property in the condition in 
which it comes into the mortgagor’s hands. It only 
attaches to such interest as the mortgagor ac¬ 
quires and if that property is already subject to 
mortgages or other liens it docs not displace them,i3 
but is subject to all liens existing against the prop¬ 
erty when it is acquired by the corporation,al¬ 
though they may be junior to it in point of time.^S 
Thus, where a corporation acquires property sub¬ 
ject to a valid, recorded purchase-money mortgage 
or conditional sale, the property is an asset of the 


corporation only to the extent of its equity of re¬ 
demption and the lien of the mortgagee under the 
purchase-money mortgage^® or conditional salc^^ 
is superior to all other claims. However, the rights 
of a mortgagee under a deed of trust will not be 
subordinated to the secret equity of a person whose 
money was used in the purchase of the land by the 
corporation's grantor.^® Also, where the legal or 
equitable title of the mortgagor ripens and is ac¬ 
quired only through the outlay or expenditure of 
another, under such circumstances that, as between 
the other and the mortgagor, the former has a lien 
in equity upon the interest of the latter, a prior 
mortgage with an after-acquired property clause at¬ 
taches only to the interest of the mortgagor subject 
to the improvement lien,^® and the improvement 
lienor is entitled to priority over the mortgagee.^® 
Where fhereforc at the instance of the mortgagor 
a third person pays the purchase money for addi¬ 
tions and takes title to them himself, or directs their 
conveyance directly to the mortgagor, with an ex¬ 
press agreement that he shall have a lien for the 
purchase money, the mortgagee takes only the mort¬ 
gagor’s rights which are subject to the improve¬ 
ment licn.2i A claim for improvements which en¬ 
hance the value of the corporate property is pre- 


lOi N.C.—Helaabeck v. Vass. 146 S. 

E. 676, 196 N.C. 603. 

11. N.C.—Joyner v. Reflector Co.. 97 
S.E. 44, 176 N.C. 274. 

19L N.T—-Chase Nat. Bank of City 
of New York v. Sweezy, 281 N.Y. 
S. 487. affirmed 269 N.Y.S. 1010, 236 
App.Dlv. 835. rear^ument denied 
260 N.Y.S. 983, 237 App.Dlv. 818. 
and affirmed 185 N.E. 803, 261 N.Y. 
710. 

13. U.S.—^Bear Ltake & River Water¬ 
works & Irr. Co. V. Garland, Utah, 
17 S.Ct. 7. 164 U.S. 1, 41 L..Ed. 827. 

N.Y.—Chase Nat. Bank of City of 
New York v. Sweezy, 281 N.Y.S. 
487, affirmed 259 N.Y.S. 1010, 236 
App.Div. 835, rearg^ument denied 
260 N.Y.S. 983, 237 App.Div. 818. 
and affirmed 185 N.E. 803, 261 N.Y. 
710. 

14, U.S.—Harris v. Youngrstown 

BrldfTC Co., Ky., 93 F. 366, 36 C.C. 
A. 341. 

14a C.J. p 681 note 83. 

AUSMtioB to realty 

Holders of corporate bonds secured 
by mortgage covering after-acquired 
property take the after-acquired 
property subject to any existing lien, 
even though it is a chattel which, 
upon acquisition, is annexed to land 
covered by the corporate mortgage. 

.—In re Frederica Water, etc., Co., 
93 A. 376, 10 Del.Ch. 362. 
might of prior liOBlioldor to asU 
(1) The holder of a lien on prop¬ 


erly which afterward is transferred 
to a corporation and thereby becomes 
subject to a corporate mortgage con¬ 
taining an after-acquired property 
clause may foreclose his lien and sell 
the property, the holder of the corpo¬ 
rate mortgage having a lion only on 
the balance.—^Harris v. Youngstown 
Bridge Co., Ky., 93 F. 355, 36 C.C.A. 
341. 

(2) Where only a part of the after- 
ncquired property is subject to a lien 
existing at the time of its acquisi¬ 
tion. the lienor on foreclosure is en¬ 
titled to bring in the mortgagee, and 
to insist on a sale of the part of the 
property covered by his Hen free 
from the mortgage encumbrance.— 
Harris v. Youngstown Bridge Co., 
supra. 

15. U.S.—Bear Lake & River Water¬ 
works & Irr. Co. V. Garland, Utah, 

17 S.Ct. 7, 164 U.S. 1, 41 L.Ed. 327. 
N.Y.—Chase Nat. Bank of City of 

New York v. Sweezy, 281 N.Y.S. 
487, affirmed 259 N.Y.S. 1010, 236 
App.Div, 835. reargument denied 
260 N.Y.S. 983, 287 App.Div. 818, 
and affirmed 185 N.E. 803, 261 N.Y. 
710. 

18. U.S.—In re Downtown Athletic 
Club of New York City. D.C.N.Y., 

18 F.Supp. 712. 

N.C.—Humphrey v. Buell-Crocker 
Lumber Co., 93 S.E. 971, 174 N.C. 
514. 


Advsiios of monvy by third parson 

The fact that the purchase money 
is advanced by a third per.«*on and not 
by the corporation purchasing the 
property docs not affect the pur¬ 
chase-money character of the obliga¬ 
tion. provided the money was loaned 
with the purpose and intention that 
It be used in payment of the pur¬ 
chase price.—Chase Nat. Bank of 
City of New York v. Sweezy, 281 N. 
Y.S, 487, affirmed 259 N.Y.S. 1010, 236 
App.Dlv. 835. reargument denied 260 
N.Y.S. 983, 237 App.Dlv. 818. and af¬ 
firmed 185 N.E. 803, 261 N.Y. 710. 
Beoelver’s costs 

Statute as to payment of receiver’s 
costs, held not to postpone Hen of 
purchase-money mortgagee to the 
payment of such costs.—Humphrey 
Bros. V. Buell-Crocker Lumber Co., 
93 S.E. 971, 174 N.C. 514. 

17. U.S.—Fosdlck v. Schall, Ill.. 99 

U.S. 235, 25 L.Ed. 339—In re Down¬ 
town Athletic Club of New York 
City, D.C.N.Y., 18 F.Supp. 712. 

18l U.S.—Union Trust Co. v. Beach, 
Ga., 227 F. 36. 141 C.C.A. 684. 

19k U.S.—^Harris v. Youngstown 
Bridge Co., Ky., 90 F. 322. 33 C.C.A. 
69. 

14a C.J. p 679 note 44. 
aOii U.S.—Bear Lake & River Water¬ 
works St Irr. Co. v. Garland, Utah. 
17 S.Ct. 7, 164 U.S. 1, 41 L.Ed. 327 
14a C.J. p 679 note 45. 

81. N.Y.—^Skelly V. Jamaica Bay 
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ferred to the lien of mortgagees in possession at the 
time the contract for such improvements was made 
and during the time it was performed22 and to the 
lien of mortgagees subsequent to those in posses¬ 
sion ;23 but where improvements arc placed upon 
corporate property after the appointment of a re¬ 
ceiver of the corporation in a foreclosure suit, and 
the continuance of the work is not authorized by the 
receiver or by the court, the holder of the improve¬ 
ment lien is not entitled to a preference over the 
mortgage debt.2^ 

Vendors^ liens, A vendor's lien, whether or not 
in form of a mortgage, is paramount over other 
claims and liens and must be first satisfied before 
the claims of prior mortgagees can be paid.^s un¬ 
less the holder of such vendor's lien has estopped 
himself from asserting the priority of his lien.26 

Equitable mortgages. An agreement to give a 
mortgage on definite property, supported by good 
consideration, is an equitable mortgage, enforccalde 
as against subsequent mortgagees with noticc.27 
Also an agreement not to pledge after-acquired 


property unless the holders of an issue of deben¬ 
tures unsecured by any specific pledge should share 
equally, followed by an attempt to pledge after-ac¬ 
quired property, creates an equitable lien as to such 
property in favor of the debenture holders.^* In 
England a general claim-lien or mortgage on all the 
assets then owned or to be thereafter acquired of 
a going concern, given as security for an issue of 
debentures, creates a valid equitable security called 
a “floating charge,” which attaches to the subject 
charged in the varying condition in which it hap¬ 
pens to be from time to time, but remains dormant 
until the corporation ceases to be a going concern 
or the security holder intervenes to enforce his 
claim, as by the appointment of a receiver, and un¬ 
til such time it does not restrict or interfere with 
the power of the corporation to prosecute the busi¬ 
ness for which it was organized, and to encumber 
its property in the ordinary course of business, so 
that an encumbrance placed on specific property sit¬ 
uated in the United States is paramount to a gen¬ 
eral claim-lien or mortgage given as security for 
debentures issued in England,29 even though by 


Mfg. Co., 169 K.T.S. 616. 182 App. 
Div. 201. 

14a C.J. p 679 note 46. 

AAvaaoM to oaalile third pomoa to I 
make Improvenuinti 
In action to foreclose company's j 
mortffaae covering after-acquired 
property, a defendant holding a mort- 
eraffe to secure advances to Its direc¬ 
tor to enable him to purchaso and 
improve property for the use of the 
company has a lien upon the direc¬ 
tor’s lien for additions and Improve¬ 
ments which is superior to that of 
plaintiff.—Skolly v. Jamaica Bay 
Mfff. Co., supra. 

22. N.J.—Stokes ▼. Newark Mead¬ 
ows Improvement Co.. 106 A. 182. 
90 N.J.Eq. 185. 

Pa.—Patterson v. Hempfleld R. Co., 1 
Wkly.N.Cas. 127. 
astoppel 

Corporate bondholders under a first 
mort^RKe are estopped from denying 
responHibility on a contract, per¬ 
formance of which, during a time 
when their representative knew that 
proceedings in their behalf were be¬ 
ing taken to foreclose mortgagor's in¬ 
terest and to vest title in them, has 
enhanced value of their property, 
where contractor was without notice 
of such proceedings.—Stokes v. New¬ 
ark Meadows Improvement Co.. 106 
A. 132, 90 N.J.Eq. 185. 

23. N.J.—Stokes v. Newark Mead¬ 
ows Improvement Co., supra. 

Ilortgagsss gratnttouslsr 1st la after 
forsolosnrs 

Second mortgage bondholders of 
old corporation, gratuitously let in to 
participate in securities of new cor¬ 


poration, after foreclosure of their 
rights in old corporation cannot com¬ 
plain if claim of contractor for work, 
which has enhanced value of proper¬ 
ty during foreclosure. Is preferred to 
their interest.*—Stokes v. Newark 
Meadows Improvement Co., supra. 

24. U.S.—-Central Trust Co. of New 
York v. Colorado R., L. ft P., etc., 
Co., D.C.C 0 I 0 .. 200 F. 86. 

25. Ky.—Bramblet v. Commonwealth 
Band, etc., Co, 83 S.W. 599, 84 S. 
W. 545, 26 Ky.U 1176, 27 Ky.L. 156. 

26. U.S.—Venner v. Farmers' L. ft 
T. Go., Mich., 90 F. 348, 33 C.C.A. 
95. 

14a C.J. p 681 note 81. 

Fraud 

The holder of a vendor's lien on 
property of the corporation who in¬ 
duced others to purchase bonds of 
the corporation secured by a cor¬ 
porate mortgage covering the prop¬ 
erly by fraudulently representing 
them to be a prior lien on the prop¬ 
erty is estopped to assert his ven¬ 
dor’s lien to the prejudice of the 
bondholders.—^Venner v. Farmers’ L. 
& T. Co., supra. 

Farticlpaats and beasfiolarLss of bond 

sals 

Promoters of consolidated water 
company who obtained option on 
properties of old companies, permit¬ 
ted purchase of properties by new 
company, participated in issuance l).v 
new company and investment compa¬ 
ny of bonds purporting to be secured 
iiy first mortgage on property, and 
accepted for their interest unsecured 
note which expressly negatived ex¬ 
istence of any vendors' liens, relying 
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on promise of Investment company 
to satisfy such notes from proceeds 
of sale of bonds, are estopped to as¬ 
sert vendors’ liens on property as 
against lien of bonds, since promoters 
participated in and benefited by sale 
of bonds.—Tloblnson v. Harris Trust 
ft Savings Bank, 89 F.2d 929, C.C.A. 
Tex., certiorari denied 58 S.Ct. 37, 
302 U.S. 716, 82 LuEd. 553. 

27. U.S.—In re Downtown Athletic 
Club of New York City, D.C.N.Y., 
18 F.Supp. 712. 

Bscord and rsfersacs la mortgags 
salllcisnt Botios 

Mortgagee under corporate build¬ 
ing loan mortgage containing a cove¬ 
nant by mortgagor to place a chattel 
mortgage on furniture had prior lien 
on furnishings as against subsequent 
chattel mortgagee who had notice of 
lien on furniture by recording of 
building loan agreement and by spe¬ 
cific reference in chattel mortgage.— 
In re Downtown Athletic Club of 
New York City, supra. 

28. N.Y.—Chase Nat. Bank of City 
of New York v. Sweezy, 281 N.Y.S. 
4S7, affirmed 259 N.Y.S. 1010, 236 
App.Div. 835, reargument denied 
260 NY.S. 983. 237 App.Div. 818, 
end affirmed 185 N.E. 803, 261 N. 
Y. 710. 

22. U.S.—^Pearson v. Harris, Or., 200 
P. 10, 118 C.C.A. 238. 

Time lisa attaohss speolflcally 

A "floating charge,’’ in English law. 
is what might be called here an 
"oquJtable lien,’’ a continuing charge 
on the assets of the company cre¬ 
ating it, but permitting the company 
to deal freely with the property In 
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the express terms of the debenture the property of 
the compaay is not to be charged by the company in 
priority to the debentures.^® 

Unsecured debts. In general the lien of a corpo¬ 
rate mortgage is superior to the rights of general 
creditors and this is true not only as to the ex¬ 
isting property of the corporation, but also as to its 
rents, profits, and revenues where they are Express¬ 
ly covered by the terms of the mortgage.32 General 
creditors of a corporation, whose credits were ex¬ 
tended after the execution and recordation of a 
mortgage upon its property are deemed, in contro¬ 
versies between them and the mortgagee, to have 
extended their credit upon the faith of the corpo¬ 
rate property subject to the mortgage.33 The mort¬ 
gagee’s right to priority over subsequent creditors is 
not prejudiced by his accepting stock of the corpo¬ 
ration as a bonus provided he acts in good faith and 
there is no evidence that the mortgage and the stock 
are worth more than the amount advanced,34 even 
though the stock received by the mortgagee had 
been given for assets overvalued and so could not 


be regarded as stock fully paid up.3® Although in 
some jurisdictions it is held that a record of the 
corporation’s mortgage is not essential to its va¬ 
lidity as against creditors,3® in others, if the mort¬ 
gage is not recorded and subsequent creditors had 
no knowledge of it when they dealt with the corpo¬ 
ration, the mortgage lien is not then entitled to pri¬ 
ority over the claims of the general crcditors.37 

Stock and stockholders^ claims. With the excep¬ 
tion of stock issues given preference by the terms 
of the mortgage securing the bonds, or by statute, 
stockholders are not entitled to share in the pro¬ 
ceeds of mortgaged property until after the claims 
of bondholders are satisfied.38 However, as ap¬ 
pears supra §§ 228, 231, statutes sometimes provide 
that a corporation may issue preferred stock to ob¬ 
tain money for the corporation and may give to 
holders of such stock a prior lien over subsequently 
created mortgages or encumbrances. The bond is¬ 
sue itself may provide for payment of a certain 
percentage of profits to its stock and the surplus 
only to be devoted to the payment of the bonds.3® 


the usual course of business until 
the security holder shall Intervene 
to enforce his claim, whereupon the 
lien or charge becomes fixed or 
“crystallized” and the company 
which gave it has no further author¬ 
ity to deal with property, nor can 
general creditors take it.—Pennsyl¬ 
vania Co. for Insurance on Lives and 
Granting Annuities v. United Rail¬ 
ways of Havana & Regia Warehous¬ 
es, D.C.Me., 26 F.Supp. 379. 

Vims claim must attach 

Corporate property subject under 
Bnglish law to a “floating charge” 
may. until the security holder inter¬ 
venes, be sold or mortgaged, unless 
specifically forbidden by the deed of 
trust and may, apparently, be taken 
and sold on execution, but, to be ef¬ 
fective against the holder of the 
charge, the sale on execution must 
have taken place before the holder’s 
intervention.—^Pennsylvania Co. for 
Insurance on Lives and Granting An¬ 
nuities V. United Railways of Ha¬ 
vana & Rcgla Warehouses, supreu 
301 U.S.---Pearson v. Harris, Or., 200 
F. 10. 118 C.C.A. 238. 

81. Mass.—Henry P. Miller Stores 
Co. v. RoSeland, Inc., 156 N.E. 877. 
260 Mass. 145. 

JDmploymcnt contract 
Under employment contracts for 
management of hotel for term of 
years providing that managers and 
families should be entitled to use of 
apartments without charge, which 
rights should survive death of man¬ 
agers or discontinuance of contract 
by company except for inefficiency, 
hotel managers were without lien on 
hotel property, and their rights to 


lodgings and hotel service were sub¬ 
ordinate to lien of prior mortgages. 
—Metropolitan Life Ins. Co. v. 
Whitestonc Management Co., C.C.A. 
Ill., 77 P.2d 255. affirming. DC., 8 
F.Supp. 616, and certiorari denied 
Drake v. Metropolitan Life Ins. Co., 
66 S.Ct 155, 296 U.S. 632, 80 L.Kd. 
449, rehearing denied 66 S.Ct. 246. 
296 U.S. 664, 80 L.Kd. 473, and 56 
S.Ct. 247, 296 U.S. 664, 80 L.Ed. 473. 

33. As against liability for cnrrcBt 

cxpcBses 

Where the statute under which a 
corporate mortgage covering tolls 
and revenues was executed expressly 
provides that so much of the gross 
tolls as necessary may be used by 
*the company to keep the property In 
repair And pay salaries and current 
expenses, the trustee of the mortgage 
may enjoin a general creditor from 
levying on money, the receipts of 
tolls, and revenues, which are need¬ 
ed to pay such necessary expenses.— 
Brown v. Maryland, Md., 5 S.Ct. 1065, 
114 U.S. 698, 29 L.Ed. 233. 

Prior to possession by receiver 

Under a corporate mortgage cover¬ 
ing after-acquired rights of action, a 
receiver appointed in proceedings to 
foreclose the mortgage is entitled to 
accounts receivable arising prior to 
the taking of possession by the re¬ 
ceiver as against an unsecured Judg¬ 
ment creditor endeavoring to levy 
an execution thereon.—Colonial Trust 
Co. v. Stone Harbor Electric Light & 
Power Co., D.C.N.J., 280 P. 246. 

33. W.Va.—^Kelly v. Wetlsburg, etc.. 

Valley Co., 81 S.B. 712, 74 W.Va. 

130. 


Beoording prior to ohango of name 

Mortgage executed by corporation 
under old name, before filing certifi¬ 
cate of change of name in recorder’s 
office, was valid as against creditors. 
—In re Greer College and Airways, 
C.C.A.I11., 53 F.2d 585. 

34L Mich.—Dummer v. Smedley, 68 
N.W. 260, 110 Mich. 466, 38 L.R.A. 
490. 

35. U.S.—Durand v. Brown, Mich., 
236 F. 609, 149 C.C.A. 605. 

361 U.S.—In re Paul De Laney Co., 
D.C.N.Y., 33 F.2d 946. 

37. N.C.—Wall V. Rothrock, 88 S.E. 

633, 171 N.C. 388. 

BooorOing as to personalty 
Where corporation’s trust deed de¬ 
scribed, together with realty, person¬ 
al property which cannot be held a 
part of the realty, and was not re¬ 
corded in town where property was 
situated, mortgage cannot be fore¬ 
closed on personalty not part of real¬ 
ty as against unsecured creditors of 
corporation.—^People’s Trust Co. v. 
Mt. Waldo Granite Works, 105 A. 113. 
117 Me. 607. 

381, Ky.—Trimble v. Acme Mills, etc., 
Co.. 162 S.W. 661, 161 Ky. 670. 

14a C.J. p 679 note 37. 

39. Pa.—^Ashton v. Lehigh Coal, etc.. 

Co., 49 Pa. 261. 

ZBorsnss of stock issnb 
Where the stock issue is increased, 
all stockholders are entillPd to the 
percentage agreed upon before the 
appropriation of the surplus to the 
payment of the bonds, where the 
mortgage does not expressly provide 
that the percentages provided for 
shall be paid only to the holders of 
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Mortgage bonds issued to each stockholder as a 
bonus for the purpose of protecting minority stock¬ 
holders against a possible wrongdoing or misman¬ 
agement of majority stockholders, although sub¬ 
ordinate to the rights of creditors, have priority, 
not only over the original common stock, but over 
a subsequent issue of cither preferred or common 
stock,^o and a trust deed given as a mortgage to se¬ 
cure redemption of preferred stock is valid as a pri¬ 
or lien as against the claims of common stockhold¬ 
ers.^ i Where one, by becoming a stockholder, be¬ 
comes entitled to a specific lot of land which the 
corporation agreed to convey free and clear, he has 
a vested property right in the lot of which he can¬ 
not be divested by a mortgage by the corporation 
which he did not sanction, and as against a mort¬ 
gagee with knowledge of his right he is entitled to 
a decree releasing the lot from the mortgagc.^2 

Sale or assignment. As between a prior unre¬ 
corded mortgage and a sale to a purchaser who 
takes without knowledge of the existence of the 
mortgage, the purchaser under the sale takes title 
discharged of the mortgage lien 3 and an unre¬ 
corded conveyance of the corporation is void as 
against a subsequent recorded mortgage where the 
mortgagee had no knowledge of the conveyance at 
the time he took the mortgage.^^ A contract for 
the sale of mortgaged lands of a corporation, pay¬ 
ment by the purchaser to be made to the mortgagee 
in installments, does not, as against the purchaser, 
release the lien of the mortgagee until payment of 
the amount due him has been made.^3 A mortgage 
by an insolvent corporation recorded but not deliv¬ 
ered to, or accepted by, the beneficiaries thereun¬ 
der, is ineffectual against the rights acquired un¬ 
der a general statutory assignment of all its proper¬ 
ty including the mortgaged property executed sub¬ 
sequently to the mortgage.^® A mortgage of the 


property of a corporation and of its profits in op¬ 
eration, with a provision that in case of default the 
mortgagee may take possession, manage the prop¬ 
erty, and receive the profits, does not operate to 
transfer title to the profits to the mortgagee until 
he has taken possession under default; and an as¬ 
signment of the profits by way of pledge, made by 
the mortgagor at any time before the mortgagee 
takes possession under the mortgage, gives a right 
to the assignee which is paramount to that of the 

mortgagee.^7 

d. Lien on Income 

Under a corporate mortgage or deed of truat pledging 
Income and profits, only the income and profits earned 
after possession in some appropriate proceeding has been 
taken by the mortgagee or trustee are subject to the 
lien thereof, and the income and profits earned prior to 
the taking of such possession are the property of the 
mortgagor and free of such lien, unless subjected thereto 
by the terms of a special agreement. 

Except as the rule is 'altered by the terms of a 
special agreement, a corporate mortgage or deed of 
trust which pledges the income and profits of the 
corporation in addition to its property as security 
for the corporate debt gives a lien on future income 
only, and can only be acquired by taking possession 
of the property, or through the medium of the ap¬ 
pointment of a receiver, or other appropriate pro¬ 
ceedings, or at least by an affirmative and positive 
demand for possession but a mortgage of the in¬ 
come, even before it has been made effective by 
such impounding, gives the mortgagee a vested 
right to so impound it, which cannot be displaced, 
postponed, or impaired in the interest or at the in¬ 
stance of an unsecured creditor.^ 3 The lien at¬ 
taches only upon what is earned after the time 
when the lien is perfected by entry and posses¬ 
sion;®® prior thereto the profits from the operation 
of the business are the property of the mortgagor,®^ 


the then existini? stock.—Ashton v. 
Lehlijh Coal, etc., Co., 49 Pa. 261. 

40. U S.—Williamson v. Collin.s, CC. 
A.Ohio, 243 F. 836, 156 C.C.A. 347. 

41. Or.—Hewitt v. Linnhaven Or¬ 
chard Co., 174 P. 616, 90 Or. 1. 

42. Mich.—Holla v. Reid, 238 N.W. 
227, 266 Mich. 367. 

43. Wash—Coolid^e v. Scherin?, 73 
P. 682, 82 Wash. 557. 

44. Wash.—Tacoma Hold v. Morri¬ 
son & Co., 74 P.2d 1003, 193 Wash. 
134. 

46. U.S.—Union Trust Co. v. Beach, 
Oa., 227 F. 36, 141 C.C.A. 584. 

Xiisn on payments made 

The lien of the mortgrafireo on pay¬ 
ments made to him under the con¬ 
tract of purchase is not released or 
dischare:ed by his consent to an or¬ 


der of the bankruptcy court for the 
surrender of the purchaser’s rights 
under the contract of purchase.—Un¬ 
ion Trust Co. V. Beach, supra. 

46. Ind.—Reagan v. Chicago First 
Nat. Bank, 61 N.E. 575, 62 N.E. 701, 
157 Ind. 62.3. 

47. U S —Young v. Northern Illinois 
Coal, etc., Co., C.C.I11., 13 F. 806, 
9 B1S.S. 300. 

Power of corporation to mortgage in¬ 
come sec supra S 1110. 

48. U.S.—Atlantic Trust Co. v. Dana, 
Kan.. 128 F. 209, 62 C.C.A. 657. 

N.Y —Fahnestock v. Clark Henry 
Corporation, 272 N.Y.S. 49, 151 

Misc. 593. 

Most take possession 

Where a mortgage provides that if 
there is default in paying interest 
the mortgagee may take possession 
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of the property, manage the same, 
and receive and collect all rents and 
proflts, the mortgagee has no right 
to, or lien on, the rents and profits 
under the mortgage until there has 
been default and he has taken pos¬ 
session under its terms.—Stanton v. 
Metropolitan Lumber Co., 152 A. 653. 
107 N.J.Eq. 345—14a C.J. p 688 note 
20 . 

49. U.S.—^Atlantic Trust Co. v. 
Dana, Kan,, 128 F. 209. 62 C.C.A. 
657. 

50. Ind.—McCullough v. Union Trac¬ 
tion Co. of Indiana, 186 N.E. 300. 
206 Ind. 585. 

51. U.S.—Gilman v. Illinois & M. 
Telegraph Co., Iowa, 91 U.S. 603, 
23 L.Ed. 405. 

14a C.J. p 688 note 21. 
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and as such may be assigned,^2 or made subject to 
the lien of an execution®^ or garnishment®^ against 
the corporate mortgagor. However, an assignment 
upon default, of the rents of the mortgaged prem¬ 
ises, to further secure the mortgage debt, is valid 
and enforceable, and a receiver in insolvency who 
collects them is accountable therefor.®® A provi¬ 
sion in a corporate mortgage that all money re¬ 
ceived by the corporation should be deposited to 
the credit of the trustee who is to pay over to the 
corporation such amounts as are necessary for ex¬ 
penses in the regular course of the corporation’s 
business contemplates such payment for expenses 
out of earnings only.®® 

§ 1191. Rights and Liabilities of Mortgagees 
and Trustees 

a. In general 

b. Representation 

c. Issuance and certification of bonds 

d. Protection and enforcement of securi¬ 

ty 

e. Liabilities of trustees 

f. Compensation of trustees 

g. Removal or substitution of trustees 


a. In General 

A trustee under a corporate mortgage or deed of 
trust is obligated to perform In good faith the duties Im¬ 
posed thereby, which In some Jurisdictions Include du¬ 
ties imposed on fiduciaries Independently of the trust In¬ 
strument; but he should not act In excess of his au¬ 
thority. 

A trustee under a corporate mortgage or deed of 
trust must act within the authority given him by 
the terms of the instrument,®^ and is bound to per¬ 
form all obligations assumed by him in accepting 
the trust under the mortgage deed.®® In some ju¬ 
risdictions his rights and duties are defined, not by 
the fiduciary relationship, but exclusively by the 
terms of the agreement. His status is more that of 
a stakeholder than one of a trustee, and, where the 
terms of the indenture are clear, no duties or obli¬ 
gations in conflict with them will be implied.®® In 
other jurisdictions he is held to a fiduciary’s duty 
independently of the provisions of the trust instru¬ 
ment. He is not held to as onerous an obligation 
as a testamentary trustee, but has greater responsi¬ 
bilities than those of a mere depositary or stake¬ 
holder.®® The nature and extent of his authority, 
duties, and obligations are to be ascertained from 
the trust instrument, the bonds, and the general law 
governing trust relationships ;®i and, while prima¬ 
rily, they must be ascertained from the trust instru¬ 
ment,®® the trustee under a bond issue owes to the 


Sa. N.T.—Fahnestock v. Clark Hen¬ 
ry Corporation, 272 N.Y.8. 49, 161 
Misc. 693. 

53. U.S.—American Bridge Co. v. 
Heldelbach. Kan., 94 U.S. 798. 24 L. 
Ed. 144. 

14a C.J. p 688 note 22. 

54i. Colo.—^Fisher v. Norman Apart¬ 
ments. 72 P.2d 1092, 101 Colo. 173. 
Xnoome oollacted nador agreement 
with bondholders* oomiaittee 

A contract between a corporation 
owning an apartment house subject 
to a trust deed and a bondholders' 
protective committee providing for 
the deposit of the income of the 
apartment house and its disburse¬ 
ment in payment of current expens¬ 
es and taxes, and of any balance for 
the benefit of bondholders on checks 
of the apartment house manager and 
a representative of the committee, 
and under which the deposits were 
made in the name of the committee 
for the corporation, was not an as¬ 
signment of rent coming due and did 
not pass title to the funds deposited 
and undisbursed, so as to prevent 
garnishment.—Fisher v. Norman 
Apartments, supra. 

66. N-J.—Stanton v. Metropolitan 
Lumber Co., 152 A. 663, 107 N.J. 
Eq. 345. 

66. Mich.—Michigan Trust Co. v. 


Lansing Lumber Co., 80 N.W. 281, 
121 Mich. 438. 

67. N.y.—James v. Cowing, 82 N.T. 
449. 

58. N.T.—Patterson v. Guardian 
Trust Co., 129 N.T.S. 807, 144 App. 
Llv. 863. 

Right of trustee to obtain deficiency 
Judgment on foreclosure see infra 
I 1208. 

Rights, duties, and liabilities of trus¬ 
tees under railroad mortgage see 
the C.J.S. title Railroads 9 293, al¬ 
so 61 C.J. p 852 note S-p 863 note 
64. 

59. N.T.—Benton v. Safe Deposit 
Bank of Pottsvllle, Pa., 174 N.E. 
648, 266 N.T. 260. reversing 243 N. 
T.S. 806, 229 App.Div. 861—Colo¬ 
rado, etc., 11. Co. v. Blair, 108 N.E. 
840, 214 N.T. 497, Ann.Cas.lOlGD 
1177—Green v. Title Guarantee & 
Trust Co., 227 N.T.S. 252, 223 App. 
Div. 12—Hazzard v. Chase Nat. 
Bank of City of New York. 287 
N.T.S. 541, 667, 159 Misc. 57. stat¬ 
ing that the case of I'atterson v. 
Guardian Trust Co., 129 N.T.S. 807, 
811, 144 App.Div. 863, 867, which 
sought to imply as a duty of the 
trustee “the care and diligence 
which would naturally be expected 
of an Intelligent person acting in 
like circumstances to protect his 
own mortgage" has not been fol¬ 
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lowed by later Judicial authority in 
New York, and that the earlier case 
of Rhinelander v. Farmers’ Loan & 
Trust Co., 65 N.E. 499, 172 N.Y 
619, a case arising out of the issu¬ 
ance and certification of bonds by 
the trustee, in which the court 
imposed some duties on the trustee 
by implication arising from the 
trust relationship, rather than the 
trust indenture Itself, was treated 
in the later case of Doyle v. Chat¬ 
ham & Phenix Nat. Bank, 171 N. 
E. 674, 576, 263 N.Y. 369, 375, 71 A. 
L.R. 1406, which specifically repudi¬ 
ated the theory of implied obliga¬ 
tions, pointing out that at the time 
of certification there can be no 
fiduciary relationship because there 
are no cestuis actually in existence 
at the time, as a case where the 
certification hod been made in con¬ 
travention of the trust agreement 
itself. 

60. Wis.—Marshall & Ilsley Bank v. 
Guaranty Inv. Co.. 260 N.W. 862, 
213 Wls. 416. 

61. Pa.—Drueding v. Tradesmen's 
Nat. Bank & Trust Co., 179 A. 229, 
319 Pa. 144. 

6a, Pa.—Gouley v. Land Title Bank 
& Trust Co., 198 A. 7, 329 Pa. 465 
—Commonwealth Trust Co. v. 
Hummelstown Consolidated Water 
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bondholders certain duties independently of the 
terms of the trust deed, which dues will be imposed 
regardless of any exculpatory provisions therein.*^ 
The trustee has an obligation to exercise good 
faith,as well as ordinary vigilance and intelli¬ 
gence in protecting the interests of the bondhold¬ 
ers and is bound to discharge the duty and exer¬ 
cise the care and diligence which would naturally 
be expected of an intelligent person acting in like 
circumstances to protect his own mortgage.®* Any 
discretion vested in him is a legal discretion, not an 
individual or arbitrary judgment, and any abuse of 
discretion on his part is a matter for correction in 
a court of equity.®^ To permit the trustee's own 
interest or that of its officers and stockholders to 
influence its judgment is a breach of duty.®® What 
constitutes a breach of trust or is consistent with 
the exercise of good faith and due care in the con¬ 
duct of the trust relationship in the circumstances 
must necessarily depend in large measure on the 
facts and conditions existing, or reasonably appear¬ 
ing to exist, at the time the agreement was made.®® 
The primary duty of the trustee is to protect the 
bondholders.^® A trustee has the duty fully to in¬ 


form the cestui que trust of all facts relating to the 
subject matter of the trust which come to the 
knowledge of the trustee and which are material 
for the cestui que trust to know for the protection 
of his interests.'^! If, under the terms of the mort¬ 
gage, power is given the trustee to execute the trust 
in several alternate ways, it is his duty to select 
the method which will secure the greatest benefit to 
the bondholders.*^® The duty of the trustee to act 
for the mortgage bondholders is a personal one,^® 
and it may not delegate its duty or authority. 

Trustees under a deed of trust who appear in a 
receivership action and on petition therefor are 
granted permission to sell the property under the 
trust deed must report to the court the sale for 
confirmation or rejection, and, if the price is ineq¬ 
uitable, inadequate, and would result in irreparable 
damage, the court in its equitable jurisdiction has 
the right to order a resale so that the property shall 
bring a conscionable price.*^® 

It is not necessary that a corporate mortgage or 
trust deed should include the rights and duties of 


Co. No. 2. 29 PiL.Dist. 647. 48 Pa. 

Co. 331. 

Xathor than from ffeaoral trast law 

The duties are those aHsiimed un¬ 
der the terms and conditions of the 
contract itself, rather than IhoHo In¬ 
herent in the greneral law govorninK 
trust relationships.—Gouloy v. Linnd 
Title Bank & Trust Co., 198 A. 7, 329 
Pa. 465. 

Approval of lands as forest crop 
lands 

(1) In the absence of a statute au¬ 
thorizing: It, a trustee und»*r a trust 
deed which does not specifically au¬ 
thorize it to approve the morlRag-or’s 
petition to the state conservation 
commission to have the morlgrapor’s 
lands approved as forest crop lands 
has no authority to do so without 
the consent of the holders of the 
bond issue secured by the trust deed. 
—Town of Wabeno v. State Conser¬ 
vation Commission, 264 N.W. 497, 220 
Wls. 502. 

(2) The fact that the mortgraxe 
runs to the trustee therein named 
and was delivered to such trustee is 
immaterial on the question of such 
authority.—Town of Wabeno v. State 
Conservation Commission, supra. 

Oanoollatioa of roftmdod bonds 

Trustee under refunding: mortg:ag:e 
bonds had no authority to cancel origr- 
inal bonds, as they were redeemed, 
where refunding: mortgage required 
trustee to hold original bonds as se¬ 
curity for refunding bond issue, until 
original mortgage should be discharg¬ 


ed.—^Washington T.K>an & Trust Co. v. 
Blair, 75 F.2d 671, 64 App.D.C. 162. 

63. Wis —Marshall & Ilsley B^nk v. 
Guaranty Inv. Co., 250 N.W. 862, 
213 Wis. 415. 

64. U.S.—Seellg v. First Nat. Bank, 

D.C.Ill., 20 F.Supp. 61—Continental 
& Commercial Trust & Saving.s 
Bank v. New Orl»*nns Drainage Co., 
D.C.Ba, 278 P 811. j 

Cal.—Alnsa v. Mercantile Trust Co. 
of San Francisco, 16.3 P. 898, 174 
Cal. .501. 

Pa.—lirueding v. Tradesmen’s Nat. 
Bank &, Trust Co., 179 A. 229, 319 
Pa. 144, 

65. Wls,—Marshall & Tlsley Bank v. 
Guaranty Inv. Co., 260 N.W. 862, 
213 Wis. 415. 

66. Conn.—Dyman v. Stevens, 197 A. 
313, 123 Conn. 591. 

W'is.—Marshall & Ilsley Bank v. 
Guaranty Inv. Co.. 250 N.W. 862, 
213 Wis. 415. 

67. Pa.—Struthers Coal, etc., Co. v. 
Union Trust Co.. 75 A. 986, 227 I’a. 
29. 

68. Conn.—Lyman v.’Stevens, 197 A. 
313, 123 Conn. 591. 

69. Pa.—l>ruedlng v. Tradesmen’s 
Nat. Bank & Trust Co.. 179 A. 229, 
319 Pa. 144. 

Breach of dnty not shown 

Action of trustee under corporate 
mortgage securing bond issue which 
authorized payments into sinking 
fund^ to be made with bonds, in ac¬ 
cepting, canceling, and destroying 
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bonds turned over to It by company 
in lieu of payments in cash into sink¬ 
ing fund, was held no breach of duty; 
and such trustee was not liable to 
bondholders for amount received 
from sale of mortgagor company’s 
realty and expended In retiring bonds 
purchased at less than par.—Fsta- 
brook V. International Trust Ca, 116 
N.E. 486, 227 Mass. 281. 

70l Conn.—Lyman v. Stevens, 197 A. 
313, 123 Conn. 691. 

71. Neb.—First Trust f*o. of Lincoln 
V. Carlsen, 261 N.W”. 3.13, 129 Neb. 
118. 

72. I’a.—Struthers Coal, etc., Co. v. 
Union Trust Co., 75 A. 986, 227 Pa. 
29. 

To redeem bonds 

Where the trustee Is given the 
right under the mortgage deed to re¬ 
deem certain bonds at a premium and 
other bonds at par. it is his duty to 
redeem all the bonds he can secure at 
par before redeeming the other bonds 
at a premium.—Struthers Coal, etc., 
Co. V. Union Trust Co., 76 A. 9S6, 227 
Pa. 29. 

73. N.Y.—Merrill v. Farmers’ L. & 
T. Co., 24 Hun 297. 

74. U.S.—Fidelity Trust Co. v, 
Washingrton-Oregon Corp., D.C. 
Wash., 217 P. 588. 

N.Y.—Merrill v. Farmers* L. & T. Co., 
24 Hun 297. 

75. N.C.—C. D. Kenny Co. v. Hinton 
Hotel Co., 174 S.K 601, 206 N.C. 
691. 
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the trustees thereunder which are expressly pro¬ 
vided for by statute.^® 

Under depositary agreement with bondholder^ 
eommittee. A trustee under a corporate deed of 
trust authorizing a majority in interest of the out¬ 
standing bondholders to require foreclosure by the 
trustee in case of default may, in such case, act as 
depositary for such bondholders pursuant to a bond¬ 
holders' agreement.'^^ In such case the bondhold¬ 
ers' agreement under which it acts as depositary 
will have no effect whatever to enlarge its powers 
or duties as trustee under the trust deed.*^* It will 
not be freed of any obligation under the mortgage 
or deed of trust, or growing out of it, by a provi¬ 
sion in the bondholders' agreement to the effect that 
the committee assumes no obligation to bondholders 
who do not deposit their bonds under such agree¬ 
ment nor will its duties as trustee be affected 
by a provision in the bondholders' agreement re¬ 
quiring the depositary to use only reasonable care 
in the safe-keeping of the deposited bonds.*® 

Power to sell property purchased on foreclosure, 
A mortgage which authorizes the trustee to fore¬ 
close on request of a certain number of the bond¬ 
holders, and, on request of the majority to purchase 
at a sale and take measures to organize a new com¬ 
pany for the benefit of bondholders on such terms 
as the majority should direct, gives the trustee no 
authority whatever after he has purchased the prop¬ 
erty at the foreclosure sale to resell the same, even 


at the request of the majority of the bondholders. 
In such case, if the trustee after purchasing the 
property at the foreclosure sale decides that it is 
impracticable to proceed as the trust deed requires 
to organize a new company to take over the prop¬ 
erty, it is his duty to seek the direction of the 
court, and not to sell the property on his own re¬ 
sponsibility in violation of the terms of the trust.*i 

Proceeding against trustee to seise bondholder's 
interest. A trustee under a corporate mortgage se¬ 
curing bonds, who has not taken possession of any 
of the mortgaged property or exercised any of its 
powers as trustee, is not vested with any title or 
interest which can be reached on execution or pro¬ 
ceedings supplementary thereto against the bond- 

holder.*2 

Appointment of successor trustee. In the absence 
of a provision in the trust instrument authorizing 
the appointment of a successor trustee by the bond¬ 
holders, a court of equity has jurisdiction to ap¬ 
point a successor trustee where one is required;** 
and in the event that the best interests of the bond¬ 
holders require that a trustee other than a succes¬ 
sor trustee named in the trust instrument be ap¬ 
pointed, the court may appoint such trustee,*^ and 
should do so where the trust instrument charges the 
trustee with duties which require continuous atten¬ 
tion, and the interests of the owners and bondhold¬ 
ers require that the office shall not at any time be 
kft vacant.** 


76. U.S.—Mercantile Trust Co. v. 
Portland, etc.. R. Co., C.C.N.H., 10 
F. 604. 

77. U.S.—Fidelity Trust Co. v. 

Washineton-OrefiTon Corp., D.C. 
Wash.. 217 F. 688. 

78. U.S —Fidelity Trust Co. v. 

Washinsrton-Oreeron Corp., supra. 

Affreement to act aoeordlaa to oom- 
mlttoo’a dlroctioiui 
Under a bondholders* agreement 
providing for a regristration of certifi¬ 
cates to be issued by the trustee 
acting: as depositary to the depositinii: 
bondholders in order to facilitate the 
transfer of such certificates, a provi¬ 
sion therein that the trustee shall 
deal with the deposited bonds in 
accordance with the directions of the 
committee does not contemplate any 
broadening: of the duties of the de¬ 
positary as trustee, but only contem¬ 
plates that, in dealing: as such de¬ 
positary. if the trustee deals accord¬ 
ing: to the direction of the committee, 
Its duty is performed, and not that 
it is bound to make such use of the 
bonds deposited as the committee di¬ 
rects, without reg:ard to the duties 
specifically on it, as depositary, un¬ 
der the bondholders* agreement, and 


In violation of Its duties as trustee 
under the mortgage.—Fidelity Trust 
Co. V. Washington-Oregon Corp., su¬ 
pra. 

78. U.S.—Fidelity Trust Co. v. 

Washingrton-Oregon Corp*. supra. 

80. U.S.—Fidelity Trust Co. v, 

Washington-Oregon Corp., supra. 

81. N.Y.—James v. Cowing, 82 N.Y. 
449. 

88. U.S —.Seligmann v. Mills, C.C.A. 
Iowa, 25 F.2d 807. 

83. N.J.—Smith v. Monmouth Title 
& Mortgage Guaranty Co., 168 A. 
380. 114 NJ.Fq. 339. 

Appointment held proper 

Where only one of four trust in¬ 
dentures given by corporation au¬ 
thorized bondholders to appoint suc¬ 
cessor trustee and they recommended 
appointment of designated bank, if 
the court appointed such bank as 
trustee under all the trusts, the 
court's action In appointing an indi¬ 
vidual as trustee for all four trusts 
was within, and not an abuse of, 
its discretion.—Smith v. Monmouth 
Title & Mortgage Guaranty Co., su¬ 
pra. 


84. D.C.—Wright V. Pitts, 66 F.2d 
197, 62 App.D.C. 217. 

Bstoppsl to object 

Right of person named in trust 
deed as second successor trustee to 
act as such was held barred by lach¬ 
es, where he made no objection to 
appointment of trust company as sec¬ 
ond successor trustee until almost 
twenty months after appointment.— 
Wright V. Pitts, supra. 

Notice to boadholdors uaaoeossary 

Trust deed provision that trustees 
should be deemed representatives of 
bondholders, and that it should not 
be necessary to notify bondholders 
or make any bondholder party to any 
action, suit, or proceeding, was hold 
valid, and applied to suit for appoint¬ 
ment of new trustee.—Wright v. 
Pitts, supra. 

Former trustee as party 

Trust company named as trustee in 
deed of trust having become insol¬ 
vent and having ceased to do busi¬ 
ness before beginning of suit for ap¬ 
pointment of new trustee, failure to 
name it as party to suit was held 
not error.—^Wright v. Pitts, supra. 

85. D.C.—^Wright V. Pitts, supra. 
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b. Beprefentatio]i 

Although the trustee may act In certain details for 
the mortgagorf primarily he represents the bondholders 
and they are bound by his bona fide acts within the scope 
of his authority. 

Although it has been stated that a trustee under 
a deed of trust is the representative of the mort¬ 
gagor as well as of the mortgagee or bondholders 
and is required to act fairly and impartially toward 
both parties and not exclusively in the interest of 
either,in general a trustee under a corporate 
mortgage or deed of trust securing a bond or note 
issue or other indebtedness of the corporation acts 
for the bondholders or other corporate creditors 
secured thereby.®^ Its primary obligation at all 
limes is to the bondholders under the trust instru¬ 
ment, and it cannot at the same time be trustee of 
the mortgaged property under different trusts for 
difTcrent beneficiaries whose interests arc conflict- 
ing.88 However, the trustee while generally acting 
for the bondholders may under certain circumstJinc- 
es and in certain details act as the agent of the 
mortgagor.®^ A trustee holding a defaulted mort¬ 
gage who enters into possession of the mortgaged 
property as a mortgagee in possession is trustee for 
the mortgagor in the restricted sense that it is lia¬ 
ble to perform the duties of a provident owner, and 
must account to the mortgagor for its management 


of the property.^® Also, where remittances are 
sent to the trustee regularly with a commission to 
the trustee for his services, to meet the interest pay¬ 
ments due on coupons and the trustee enters the 
remittance on his books to the credit of the corpo¬ 
ration and acknowledges the receipt of the remit¬ 
tance to the corporation, the relation existing be¬ 
tween the corporation mortgagor and the trustee is 
that of principal and agent and the mortgagor, and 
not the coupon holders, is entitled to unexpended 
balances of remittance moneys in the hands of the 
trustee but, where funds are deposited with the 
trustee by the corporate mortgagor to be used for 
the payment of interest on the mortgage indebted¬ 
ness as per trust agreement and are not to be sub¬ 
ject to the control of the mortgagor, the trustee 
holds such funds in trust for the holders of the 
bonds or interest coupons and not as fiscal agent 
of the mortgagor and neither the mortgagor nor its 
ancillary receivers have any right to reclaim such 
funds.®2 It has been held that the holder and own¬ 
er of bonds should not be made the trustee under 
the mortgage where the mortgage confers discre¬ 
tionary powers on the trustee but other author¬ 
ity has held that a bank acting as trustee of a cor¬ 
poration’s bond mortgages may properly become 
the holder of the bonds as collateral security or 
otherwise.®* Within limits, the interest of a trus- 


86. Cal —Aitifia V. Mcrrantile Trust 
Co, 1«3 P. 808. 174 Cal. 504. 

Ill—Chiraso Title & Tru.st Co. v 
Chief Wash Co., 13 N K 2d 153. 368 
Ill. 146, reversing 9 N.K.2d 475, 291 
Ill.App. 275. 

87. U.S.—First Nat. Bank v. Proc¬ 
tor, C.C.A Mass., 40 F.2d 841. cer¬ 
tiorari denied Proctor v. First Nat 
Bank, 51 S.Ct. 86. 282 U.S. 863. 75 
LKd. 764 

All the hondholdani 

A trustee named In trust deed se¬ 
curing bond issue represents all of 
the bondholders of the bond issue.— 
Seelig V. First Nat. Bank, D.C Ill., 
20 F.Supp. 61—Continental & Com¬ 
mercial Trust & Savings Bank v. 
New Orleans Drainage Co., D.C.Lia., 
278 F. 811. 

88 . Pa.—In re Union Real Estate In¬ 
vestment Co. First Mortgage 6% 
Gold Bonds Due July 1, 1941. 1 A. 
2d 662. 331 Pa. 569. 

Oa takl&g title to property 

Trustee who takes title to the 
mortgaged property holds It on be¬ 
half of the bondholders and not for 
the benefit of the mortgagor.—In re 
Union Heal Estate Investment Co 
First Mortgage 6% Gold Bonds Due 
July 1, 1941, supra. 

Vayments to subordinate mortgagees 
Where realty company mortgaged 


realty to trust company as trustee to 
secure morlgago bonds, then executed 
second and third mortgages to tru.st 
company and deeded realty to trust 
company as trustee on condition that 
conveyance should not work in mer¬ 
ger of title with mortgages, trust 
company, in making payments to it¬ 
self on second and third mortgage 
debts, acted improperly, since it was 
acting adversely to its cesluis que 
trust, the bondholders under first 
mortgage.—In re Union Real Estate 
Investment Co First Mortgage 6% 
Gold Bonds Due July 1, 1941, supra. 

89. N.Y.—Staten Island Cricket, etc.. 
Club V. Farmers' L. & T. Co.. 68 
N.Y.S. 460, 41 App.lMv. 321. 

90. l*a—In re ITnlon Real Estate In¬ 
vestment Co. First Mortgage 6% 
Gold Bonds Due July 1, 1941, 1 
A.2d 662, 331 Fa. 569. 

Taxes and maintenanos oosts 

The trust company, after taking ti¬ 
tle and possession of the property, 
became obligated to pay the taxes 
and other costs in general of main¬ 
taining land.—In re Union Real Es¬ 
tate Investment Co. First Mortgage 
6% Gold Bonds Due July 1, 1941, su¬ 
pra. 

Trustee held iu position of mortgagee 
in possession 

Where realty company mortgaged 
realty to trust company as trustee to 
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secure mortgage bonds, then execut¬ 
ed second and third mortgages to 
trust company and deeded realty to 
trust company as trustee on condi¬ 
tion that conveyance should not work 
a merger of title with mortgages, the 
conveyance did not amount to an 
amicable foreclosure and actual tak¬ 
ing over of the property by bondhold¬ 
ers, but placed trust company in po¬ 
sition of a mortgagee in possession. 
—In re Union Real Estate Invest¬ 
ment Co. First Mortgage 6% Gold 
Bonds Due July 1, 1941, supra. 

81. N Y.—Staten Island Cricket, etc.. 
Club v. Farmers’ L. & T. Co., 58 N. 
Y.S. 460, 41 App.Div. 321. 

92. US—Steel Cities Chemical Co. 
v. Virgin ia-CaroUna Chemical Co., 
C.C.A.N.Y., 7 F.2d 280. 

93. N.Y.—Matter of Bostwick, 97 N. 
Y.S. 76, 110 App.Div. 329. 

14a C.J. p 686 note 75. 

94b U S.—Anderson v. Pennsylvania 
Hotel Co., C.C.A.Fla., 56 F.2d 980— 
Continental & Commercial Trust A 
Savings Bank v. New Orleans 
Drainage Co., D.C.Iia., 278 F. 811. 
Authorisation in mortgago 

Bond mortgages authorizing trus¬ 
tee therein to hold bonds bound bond¬ 
holders claiming under mortgage.— 
Anderson v. Pennsylvania Hotel Co., 
^C.C.A.Pla., 66 F.2d 980. 
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tec interested in the mortgagor, either as a promoter 
or stockholder, may be served. However, the same 
obligations are imposed on a trustee having inter¬ 
ests adverse to the bondholders as are assumed by 
an impartial trustee, and it must lay aside its ad¬ 
verse interest and must exercise its discretion and 
act for the benefit of the bondholders impartially 
and in good faith and, where the individual in¬ 
terest of the trustee is concealed, it is estopped to 
deny its duty to act as one without individual inter¬ 
est other than such as might arise out of its indi¬ 
vidual ownership of some of the bonds.®® 

A receiver of a corporation holding assets for 
general distribution among unsecured creditors 
must pay to a trustee under a mortgage of the cor¬ 
poration as the representative of the bondholders, 
and not to the individual bondholders, the propor¬ 
tion of the assets due the bondholders as unsecured 
creditors after the enforcement of the mortgage 
failed to produce sufficient funds to pay the bond¬ 
holders in full.®^ 

Holders of participation certificates. The hold¬ 
ers of participation certificates in a bond and mort¬ 
gage are chargeable with the mortgagee's knowl¬ 
edge of the sale of the mortgaged property to a 
third person subject to the mortgage and arc bound 
by an extension granted to such third person with¬ 
out the consent of the corporate mortgagor, or oth¬ 
ers liable thereon, where the participation certifi¬ 
cates expressly authorize the mortgagee to extend 


the mortgage without instructions from the certifi¬ 
cate holders.®® 

e. Issuance and Certification of Bonds 

The terms and conditions of the trust deed determine 
the trustee's power to certify corporate bonds, which cer¬ 
tification is ordinarily limited in its effect to an Identifi¬ 
cation of the bonds and not to a guaranty of the value 
or sufficiency of the mortgage security. 

The trustee's power and duty to certify corpo¬ 
rate bonds given to him by the corporation for the 
purpose of certification is determined by the terms 
and conditions of the trust deed,®® which are con¬ 
trolling on the issue whether or not the trustee has 
exceeded his powers in certifying to the genuine¬ 
ness of the bonds issued by a particular corpora- 
tion.i If the conditions have been performed and 
the bonds have been delivered to the trustee for cer¬ 
tification, his power to certify is absolute, and will 
not be affected by the fact that the corporation 
mortgagor has cea&ed to exist through consolida¬ 
tion.® A trustee without actual knowledge of fraud 
is within its legal rights in certifying bonds ac¬ 
cording to the authority contained in the trust 
agreement.® The extent and effect of the trustee's 
certification of bonds will depend on the terms 
used.^ Ordinarily the purpose of the certification 
is to prevent an overissue of bonds and to guaran¬ 
tee the validity of the bonds themselfes as legal in¬ 
struments, and the fact that they are secured by a 
trust mortgage, and not to guarantee the value or 
sufficiency of the property behind the bonds.® Thus 


96. Wis.—Marshall & Ilsley Bank v. 

Guaranty Inv. Co., 260 N.W. 862, 

213 Wis. 416. 

Bight to partloipato in fonda 

A bank which accepted the posi¬ 
tion of trustee in a trust deed se¬ 
curing bonds to be issued by a cor¬ 
poration having neither capital nor 
assets, organized to exploit a tract 
of swamp land on which one of the 
organizers held an option to pur¬ 
chase, and became In effect a partner 
In the scheme by approving a circu¬ 
lar. advertising the bonds which con¬ 
tained false and misleading slate- 
men ts. and by lending money to take 
up the option, which would otherwise 
have lapsed, taking as security the 
unsold bonds, some of which It knew 
had been authorized expressly for a 
different purposi, and through' sale 
of the collateral Iiecomlng owner of 
such bonds, violated its duty as 
trustee for the other bondholders 
and became entitled to participate in 
the proceeds of the properly when 
sold on foreclosure of the trust deed 
only on the basis of the actual cash 
it had contributed.—Continental & 
Commercial Trust & Savings Bank v. 
New Orleans Drainage Co., D.C.La., 
278 F. 811. 


98. Conn.—Lyman v. Stevens, 197 A. 
313, 123 Conn. 591. 

97. Del.—Central Nat. Bank of Phil¬ 
adelphia V. Bateman & Companies, 
131 A. 202, 15 Del.Ch. 31. 

9a N.J.—Reinfeld v. Pldellty Union 
Trust Co., 198 A. 220, 123 N.J.Eq. 
428. affirmed 5 A.2d 699, 125 N.J.Eq. 
347. 

99. Md—Diggs v. Maryland Fideli¬ 
ty, etc., Co., 76 A. 517, 112 Md. 60, 
20 Ann.Cas. 1274. 

N.Y.—Doyle v. Chatham & Phenix 
Nat. Bank of City of New York, 
171 N.E. 574, 253 N.Y. .369. 71 A.L 
11. lOl."!, reversing 235 N.Y.S. 794, 
227 App.Div. 630, reargument de¬ 
nied 173 N.E. 860, 254 N.Y. 548. 

1. N.J.—Conover v. Guarantee Trust 
Co., 102 A. 844, 88 N.J.Eq. 450, af- 
nrmc-d 1U6 A. 890, 89 N.J.Eq. 586. 
Power held transosaded 

(1) If the agreement provides that 
he shall certify bonds issued only 
against (mortgages ‘'assigned" by the 
corporation to the trustee, he has no 
power to certify to the genuineness 
of bonds which are Issued against 
mortgages executed by the corpora¬ 
tion itself.—Conover v. Guarantee 
Trust Co., supra. 
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(2) Trustee's certification of corpo¬ 
rate bonds is without authority under 
trust indenture calling for delivery 
to trustee of securities executed by 
automobile dealers and buyers where, 
instead of the securities specified, 
worthless securities executed by per¬ 
sons other than automobile dealers 
and buyers were received.—Doyle v. 
Chatham & Phenix Nat. Bank of City 
of New York, 171 N.E. 674, 253 N.Y. 
369, 71 A.L.H. 1045, reversing 235 N. 
y.S. 794, 227 App.Dlv. 630. reargu- 
mint denied 173 N.E. 860, 254 N.Y. 
548. 

а. Md.—Diggs v. Maryland Fidelity, 
etc., Co.. 75 A. 617, 112 Md. 60. 20 
Ann.Cas. 1274. 

3. N.Y.—Doyle v. Chatham & Phenix 
Nat. Bank of City of New York, 
171 NE. 574, 253 N.Y. 369, 71 A. 
L.R. 1045, reversing 235 N.Y.S. 794, 
227 App.Dlv. 630, reargument de¬ 
nied 173 N.E. 860, 254 N.Y. 648. 

4. Cal.—^.Mnsa v. Mercantile Trust 
Co., 163 P. 898, 174 Cal. 504. 

14a C.J. p 686 note 89. 

б. Cal.—Ainsa v. Mercantile Trust 
Co. of San Francisco. 163 P. 898, 

i 174 Cal. 604. 
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the trustee's certification generally goes only to the 
identity of the bonds and not to the truthfulness of 
the description of the obligation as made by the 
obligor.® A trustee by issuing duplicate bonds, 
marked and certified as duplicate, in place of bonds 
said to have been lost or destroyed does not debar 
or excuse it from carrying out its obligation to 
transfer the originals on the books of the corpora¬ 
tion when presented by bona fide holders there- 
of.7 

d. Protection and Enforcement of Security 

(1) In general 

(2) Changing security 

(1) In General 

The mortgagee has a right to the preservation of his 
security, and the trustee has the power and duty, inde* 
pendently of the provisions of the mortgage, to preserve 
and protect the security for the bondholders, although he 
is not required to supervise the application of the money 
after It passes into the hands of the corporate mortgagor. 

A mortgagee has a right to the preservation of 
bis security unimpaired by transactions between the 
corporation mortgagor and other creditors, design¬ 
ed to give them an advantage over the mortgagee, 
to which they are not legally entitled.® The trustee 
has the power and the duty under the general prin¬ 
ciples of the law of trusts, independently of the 
provisions of the mortgage enumerating the du¬ 


ties of the trustee,® to preserve and protect the 
security for the bondholders, provided he knows 
of means of protecting it, or can discover such 
means by the use of reasonable diligence,^® and 
this power cannot be abridged or restricted even 
by agreement of the parties.^^ However, a trustee 
whose rights and duties are limited by the corpo¬ 
rate mortgage or trust deed to a sale of the prop¬ 
erty to satisfy the debt on default is under no ob¬ 
ligation to protect the interests of the bondholders 
independently of the terms of the trust instrument 
merely because of his position as an officer of the 
company which promoted the sale of the bonds.*® 
Also, provisions in the trust instrument relieving 
the trustee from any duty to take notice of, or give 
effect to, any default by the mortgagor, unless re¬ 
quested by a specified percentage of bondholders, 
and exempting it from responsibility for any breach 
of the mortgage by the mortgagor and from liabil¬ 
ity for anything except its own willful and inten¬ 
tional breaches of trust, relieve it of any duty to 
notify individual bondholders of defaults by the 
mortgagor or to recognize the same for any purpose 
under the mortgage unless requested by the speci¬ 
fied percentage of bondholders to take action.^® 

The trustee must intervene to protect the security 
whenever action by the officers of the corporation, 
remaining in possession of the property, threatens 


6. Pa —Byera v. Union Trust Co., 34 
A. 639. 176 Pa. 318. 

14a C.J. p 686 note 90. 

7. N.Y.—Reynolds v. Tll'le Guaran¬ 
tee & Trust Co.. 148 N.E. 514, 240 
N.Y. 257. reversing 203 N.Y.S. 851. 
208 App.Dlv. 566, which affirms 200 
N.Y.S. 105, 120 Misc. 561. 

Transfer hefors Issnaaos of dapllcats 
bonds not rsqnlrtd 
Contract oF trustee, that registered 
bonds might pnss from hand to hand 
on execution of blank forms thereon 
and transfer thereafter be completed 
by registry, was held not subject to 
Iknitation that they must be present¬ 
ed for transfer before duplicate bonds 
had been issued and transfer thereof 
registered.—Reynolds v. Title Guar¬ 
antee & Trust Co., supra. 

S. Iowa.—Reach v. Wakefield. 76 N. 

W. 688. 78 N.W. 197, 107 Iowa 567. 
14a C.J. p 687 note 92. 

Bnbordhuttion of bonds to leaso 
Where a corporation’s property 
mortgaged to secure bonds was leas¬ 
ed to another corporation under 
agreement that royalties should bo 
paid to the trustee to care for the 
interest payments on the bonds, the 
lessor corporation and one of its 
officers, who owned a majority of the 
bonds could not bind the other bond¬ 
holders without their oonsent to a 


second agreement that royalties 
should be paid to the officer on his 
agreement to care for Inlercst pay¬ 
ments on the bonds of the other 
bondholders—Mercantile Trust Co. 
of San Francisco v. Sunset Road Oil 
Co.. 168 P. 1037, 176 Cal. 461. 

9. U.S.—Scelig V. First Nat. Bank, 

D.C.Ill., 20 F Supp. 61—Guardian 
Trust Co. V. White Cliffs Portland 
Cement, etc., Co., C.C Ark., 109 F. 
623. 

la U.S.—Seellg V. First Nat. Bank. 

D.C.111., 20 F.Supp, 61. 

N.Y.—Clinton Trust Co. v. 142-144 
Joralemon St Corporation, 263 N. 
Y.S. 359, 237 App.Dlv. 789, reargu¬ 
ment denied 263 N.Y.S. 366, 238 
App.Dlv. 858. 

14a C.J. p 687 note 93. 

T'iuty to foreclose see infra B 1*97. 
Oompletiott of oenstruotioa 

(1) Mortgage was held to empower 
I trustee to make advancements to 

complete building being constructed 
w’lth proceeds of bonds and to pro¬ 
vide for lien on premises prior to 
bonds secured by mortgage.—Halletto 
V. Moore. 186 N.E. 474, 282 Mass. 380, 
91 A.ti.R. 672. 

(2) Where, under bond guarantee¬ 
ing completion of building, surety 
covenanted to repay obligees for all 
sums advanced by them to make good 


any default of principal. Judgment 
for trustee of first mortgage bonds 
in sum not exceeding advancements 
made to trustee by seller of bonds 
for completion of building was held 
not excessive.—Maryland Casualty 
Co. V. Moore, C.C.A Mass., 82 F.2d 
189, affirming, D.C., Moore v. Mary¬ 
land Casualty Co., 12 F.Supp. 90. cer¬ 
tiorari denied Maryland Ca.sualty Co. 
v. Moore. 56 S Ct. 749. 298 U.S. 666. 
$0 L..Ed. 1390. 

Faymsat of balaaca due ou oondltlou. 
Bl sale 

Trustee for bondholders seeking to 
foreclose against receiver should pay 
balance due on conditional sales con¬ 
tract for generator necessary fnr 
operation of corporation's sawmill 
property, and thus essential to the 
pre.servation of the property.—M. H. 
Hussey Lumber Co. v. Puget Sound 
Saw Mills & Shingle Co., D.C.Wash., 
37 F.2d 117. 

11. U.S.—Seelig v. First Nat. Bank, 
DC.III., 20 F.Supp. 61. 

Idaho.—I*oage v. Co-operative Pub. 
Co.. 66 P.2d 1119, 57 Idaho 561, 110 
A.L.11. 1*322. 

12. 111^—Mimmel v. Straus. 6 N.E.2d 
494, 288 Ill.App. 666. 

13. Pa.—Gouley v. Land Title Bank 
A Trust Co., 198 A. 7, 329 Pa. 466. 
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to be detrimental to the interest of the bondholders, 
especially if there has been a default in the pay¬ 
ment of interest and, whenever the necessity 
arises, he must invoke the aid of a court of equity^ 
to preserve the trust estate.^® However, unless i 
expressly provided for in the trust instrument, the 
trustee or mortgagee does not have the duty or the 
power to follow and supervise the application of the 
money after it passes into the hands of the corpo¬ 
rate mortgagor.!® It is not the trustee’s duty to 
take notice of what the mortgagor does with the 
money borrowed or received from the sale of its 
bonds, or of the property which it purchases, nor 
is the duty imposed on the trustee by reason of the 
fact that the mortgage recites a purpose to extend | 
the plant, and also contains a clause covering fu¬ 
ture acquired property, and a covenant for further j 
assurances.!'^ 

A trustee under a defaulted corporate mortgage 
who enters into possession of the mortgaged prop¬ 
erty as mortgagee in possession is entitled to re¬ 
main in possession of the mortgaged property un¬ 
til the mortgage debt is paid in full;!® and, where 
a trustee takes title to the mortgaged property, the 
mortgage does not merge in the fee so as to cause 
a loss of security to the bondholders, or the trustee, 
but the trustee holds it in trust for tlie benefit of 
the bondholders.!® 

Under a trust deed which authorizes the trustee 
to foreclose the mortgage on default, purchase at 


the foreclosure sale, take possession of and man¬ 
age the premises, use the rents and profits in the 
upkeep and preservation of the property and such 
other steps as may be necessary for the protection 
of the bondholders, a trustee who purchased the 
mortgaged property on foreclosure is impliedly au¬ 
thorized to mortgage it to pay the costs of the fore¬ 
closure and provide for repairs, taxes, etc.®® Un¬ 
der a mortgage providing that property received 
by the mortgagor as consideration for a convey¬ 
ance of property released from the lien of the mort¬ 
gage by the trustee shall be conveyed to the trustee 
and that money paid for property so released and 
not invested by the mortgagor shall be paid over to 
the trustee, the corporate mortgagor cannot distrib¬ 
ute to its stockholders cash received in part pay¬ 
ment for proi>erty so released.®! 

The mortgagee or the trustee may bring suit for 
the protection or enforcement of the security in 
his own name;®® and a trustee under a mortgage 
securing corporate bonds may sue sureties on their 
promise to pay him for the benefit of the bondhold¬ 
ers the principal and interest due on the bonds.®® 
However, the trustee cannot sue on the promise 
of a purchaser of the mortgaged property who has 
assumed and agreed to pay the debt secured.®* The 
trustee cannot maintain an action against parties 
engaged in acts tending to impair the securities con¬ 
veyed or covered by the mortgage without averring 
that the corporation has been requested to act but 


14. U.S.—Guardian Trust Co, v. 
White Cliffs Portland Cement, etc., 
Co., C.C.Ark., 109 P. 623. 

16. U.S.—SceliiT V. First Nat. Bank, 
D.C.I11., 20 F.Supp. 61. 

Idaho.—roaKre v. Co-operative Pub. 
Co., 66 P.2d 1119, 67 Idaho 561, 110 
A.L..R. 1322. 

16. Ala.—^Appelbaum v. First Nat. 
Bank, 179 So. 373, 235 Ala. 380. 

17. U.S.—Natiopal Waterworks Co. 
V. Kansas City, C.C.Mo., 78 F. 428. 

18. Pa.—In re Union Real Estate 
Investment Co. First Mortgragre 6% 
Gold Bonds Due July 1, 1941, 1 A. 
2d 662, 331 Pa. 669. 

19. Neb.—First Trust Co. of Lincoln 
V. Carlsen, 261 N.W. 333. 129 Neb. 
118. 

Tltla aoauired by corporatlona ownad; 
by tmstee 

<1) Relation of corporations con¬ 
cerned and first morl^agre trustee 
throiitrh stock ownership by trustee’s 
'family was not such that purchase of 
property on foreclosure of subsequent 
mortpagre by seller of first mortgage* 
bonds and its transfer to new cor-i 
poration resulted in merger of inter¬ 
ests so as to extinguish lien of mort¬ 
gage trustee, who procured money 


from sellc'F of first mortgage bonds, 
for advancements to complete build¬ 
ing on mortgaged premises.—Hallett 
V. Moore, 185 N.E. 474, 282 Mass. 
380, 91 A.L.R. 572. 

(2) Nor did it preclude the mort¬ 
gage trustee from enforcing against 
surety rights given trustee in bond 
guaranteeing completion of building. 
—Maryland Casualty Co. v. Moore, C. 
C.A.Mass., 82 F.2d 189, affirming, D. 
C., Moore v. Maryland Casualty Co., 
12 F.Supp. 90, certiorari denied Mary¬ 
land Casualty Co. v. Moore, 56 S.Ct. 
749, 298 U.S. 666, 80 L.Ed. 1390. 

20w Fla.—Smith v. Massachusetts 
Mut. Life Ins. Co.. 156 So. 498, 116 
Fla. 390, 95 A.L.R. 508. 

81. N.Y.—Centra) Hanover Bank & 
Trust Co. V. Ulster & U. R. Co., 
276 N.Y.S. 524, 153 Misc. 612. 

Sstoppel 

Mortgagor corporation and its 
stockholders were held precluded 
from Invoking estoppel against bond¬ 
holders' trustee seeking to recover 
money which, although required un¬ 
der mortgage to be paid to trustee,t 
wvLS distrllAited to stockholders 
where mortgagor concealed true facts' 
from trustee which wag ignorant 
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thereof, and bulk of money went to 
those stockholders who. as directors, 
were responsible for distribution.— 
Central Hanover Bank & Trust Co. 
V. Ulster & D. R. Co., supra. 

88. U.S.—Consolidated Water Co. v. 
San Diego, C.C.Cal., 89 F. 272. 

Aotioa on bonds 

Trustee, under deed of trust secur¬ 
ing bonds with full power over se¬ 
curities, was held proper person to 
sue on bonds.—^McPherson v. Com¬ 
mercial Building & Securities Co., 218 
N.W. 306, 206 Iowa 562. 

83. Mich.—First Nat. Bank & Trust 
Co. of Ann Arbor v. Dolph, 283 N. 
W. 36/ 287 Mich. 219. 

Statutory authorisation 
A statute authorizing party with 
whom or in whose name contract is 
made for another's benefit to sue 
thereon in his own name, without 
Joining beneficiary, contemplates ac¬ 
tion by trustee under mortgage se¬ 
curing corporation bonds at bond¬ 
holder's written request to recover 
amount of bonds from suretic^s there¬ 
on.—First Nat. Bank & Trust Co. of 
Ann Arbor v. Dolph, supra. 

84i Ohio.—Conner* y. Bramble, 9 
Ohio S. ft C.P. 616. 



19 C.J.S. 


COEPOUATIONS 


S 1191 


declines to do so.25 Where notes arc guaranteed 
by the mortgagor and conveyed as collateral to a 
trustee under a trust deed empowering the trustee 
to sell the collateral on default and the legal title 
to the paper is transferred to the trustee so that 
the entire estate and interest of the mortgagor, sub¬ 
ject to the trust agreement, is vested in the trustee 
as an estate, and not as a lien, the trustee is en¬ 
titled to sue in the same action the maker of the 
notes and the mortgagor who had guaranteed their 

payment.26 

Sale of property. As long as the outstanding 
bonds are secured by an abundant equity the trus¬ 
tee, on default in the payment of interest, is not 
guilty of a breach of duty for failing to take ad¬ 
vantage of an opportunity to sell the mortgaged 
premises at a price sufficient to pay the bondhold¬ 
ers in full but appreciably less than the appraised 
value of the property.27 

Advances to repair or prevent defaults. Under a 
trust deed authorizing the trustee to make advances 
to repair or prevent defaults, the trustee in deter¬ 
mining the wisdom of making such advances must 
exercise an impartial intelligent judgment on be¬ 
half of the bondholders,28 and they are entitled to 
have a provision in the trust deed that such ad¬ 
vances shall not waive the trustee’s right to declare 
a default and the whole sum of the bond issue pres¬ 
ently due and payable as the result of such default 
administered by the trustee in their behalf with 
the care and diligence which would naturally be 
ex|X!Ctcd of an intelligent person acting in like cir¬ 
cumstances to protect his own mortgagc.29 The 
trustee cannot, without violating his duty to act 


intelligently and fairly in the interests of the bond¬ 
holders, continue indefinitely to prevent or repair 
defaults without apprising the bondholders of the 
situation by notice but within a reasonable time 
after such advances have been made, it must noti¬ 
fy the bondholders that the defaults have been so 
prevented or repaired in order that they may know 
what is happening to their security and consider and 
take such steps as they may deem necessary for 
their protection,31 and in case of a failure to give 
such notice a claim for priority under a trust deed 
which stipulates that the trustee shall have a lien 
for such advances superior to that of the bondhold¬ 
ers will be denied.32 

(2) Changing Security 

Except as, in some Jurisdictions, the court la em¬ 
powered to authorize the substitution or withdrawal of 
property pledged as security for the mortgage indebted¬ 
ness, such power is dependent on and must be found in 
the trust instrument. The power may be express or Im¬ 
plied, and, except as the clear terms of the trust instru¬ 
ment provide otherwise, should be construed so as to 
provide adequate security for payment of the bonds. 

Whether or not substitution for, or replacement 
of, property pledged as security for the mortgage 
indebtedness is authorized depends on the mort¬ 
gage or trust instrumcnt.33 Except in so far as 
such power is conferred by the* instrument creating 
the trust the bondholders have a right to rely on 
the particular security pledged, and the trustee has 
no power to change or compromise it.34 Such a 
power may be conferred in express terms, or it 
may be implied when the object or purposes of the 
trust cannot be accomplished by any person other 
than the designated trustee by the exercise of the 


2B, U.S—Illinois Trust, etc.. Bank 
V. Minton, C C.Iowa, 120 P. 187. 

2B. Cal—Anglo-California Trust Co. 
V. Oakland Rys., 225 P. 452, 1U3 
Cal. 451. 

37. Conn.—Lyman v. Stevens, 197 A. 
313, 123 Conn. 591. 

38. Wis.—Marshall & Ilsley Bank v. 
Guaranty Inv. Co., 250 N.W. 862, 
213 Wis. 415. 

Advance of Interest 

A corporation which foreclosed a 
mortgage on certain property which 
it thereafter conveyed to another cor¬ 
poration in consideration for a mort¬ 
gage and bond issue in like amount, 
which first corporation received as 
trustee for sale to the public pur¬ 
suant to an agreement which ex¬ 
pressly authorized trirstee to pay in¬ 
terest on the bonds from its own 
funds in event of default by mort¬ 
gagor, was not guilty of breach of 
trust in advancing interest for its 


own alleged benefit—Lyman v. Ste¬ 
vens, 197 A. 313, 123 Conn. 591. 

29. "Wis.—Marshall & Ilsley Bank v. 
Guaranty Inv. Co., 250 N.W. 862, 
213 Wis. 415. 

30. Wis.—Marshall & Ilsley Bank v. 
Guaranty Inv. Co, supra. 

31. Conn—Lyman v. Stevens, 197 A. 
313, 123 Conn. 691. 

Wis.—Marshall & Ilsley Bank v. 
Guaranty Inv. Co., 250 N.W. 862, 
213 Wis. 416. 

38. Wi.s.—Mar.shall & Ilsley Bank 
v. Gua/'anty Inv. Co., supra. 

33. Iowa—Richardson v. Union 
Mortg. Co., 228 N.W. 10.3, 210 Iowa 
346—Walker v. Howell, .226 N.^V'. 
85, 209 Iowa K23, rehearing denied 
and amended on other grounds 229 
N.W. 2. 

Ky.—Fidelity Trust Co. v. National 
Coal, etc., Co., 89 S.W. 718, 28 Ky. 
L. 678. , 


N.Y.—Hazzard v. Chase Nat. Bank of 
City of New York. 287 N.Y.S. 541, 
159 Misc. 67. 

Bffect of withdrawal 

p:ffect which might result from al- 
k>wing withdrawals from trustee by 
obligor of bonds secured by deposit 
of collateral with trustee should be 
considered only so far as it might in¬ 
dicate parties’ purpose.—Prudence Co. 
V Centra'l Hanover Bank & Trust Co. 
of New York, 262 N.Y.S. 311, 237 App. 
Div. 595, affirmed 185 N.E. 687, 261 
N Y. 420. 

34. Iowa.—Richardson v. Union 
Mortg. Co.. 228 N.W. 103, 210 Iowa 
346. 

N Y.—Colorado, etc., R. Co. v. Blair, 
1U8 N.E. 840, 214 N.Y. 497, Ann Cas. 
1916D 1177—Hazzard v. Chase Nat. 
Bank of City of New York, 287 N. 
Y.S. 641. 169 Misc. 57. 

Pa.—Commonwealth Trust Co. v. 
Hummelstown Consolidated Water 
Co. No. 2, 29 Pa.Dist. 647, 48 Pa.Co. 
831. 
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power claimed,*® but such a power will not be im¬ 
plied when the powers of the trustee to deal with 
the property before default are carefully defined.*® 
The trustee may release property for the purpose 
of substitution only on strict compliance with the 
terms of the mortgage.®^ A trust instrument au¬ 
thorizing withdrawal or substitution of collateral 
will be construed so as to accomplish its primary 
purpose of providing adequate security for the pay¬ 
ment of the bonds.*® A trust instrument which 
provides for a partial release of securities to cor¬ 
respond with partial payments of the bonds secured 
does not authorize the substitution of less valuable 
securities.** A trust instrument which contem¬ 
plates that the corporate mortgagor shall at all 
times furnish adequate collateral to secure the 
bonds, and which authorizes substitutions or re¬ 
placements provided the trustee deems any collat¬ 
eral pledged not worth its face value, and author¬ 
izes the corporate mortgagor to collect and retain 
the proceeds, both principal and interest, of such 
collateral pledged with the trustee, but does not 
provide that the collateral and the bonds shall ma¬ 
ture at the same time, by necessary implication, au¬ 
thorizes the replacement or substitution of collat¬ 
eral satisfied or reduced by the authorized collec¬ 
tions, but does not authorize the trustee to permit 
the withdrawal and transfer of collateral securing 
the bond issue to a different and independent bond 
issue of the corporation and the substitution or re¬ 
placement of other collateral therefor.®® Under a 
provision authorizing the trustee to consent to a 


sale of a portion of the property covered by the 
mortgage for the purpose of reinvestment in the 
mortgagor’s business, it is not essential that the 
property purchased with the proceeds of a sale of 
the mortgaged property be of a strictly permanent 
nature where the value of the security is not im¬ 
paired; and it has been held under such provision 
that a trustee may reimburse the company’s treas¬ 
ury for expenditures made for such improvements 
in advance of sales of its other property.®^ Where 
the trust deed authorizes the trustee to substitute 
new security of equal value on request of a ma¬ 
jority of the bondholders, the minority bondholders 
cannot complain of any substitution made by the 
trustee unless the rights of the bondholders as a 
whole arc injured thereby.®* 

Power of court to authorise. In some jurisdic¬ 
tions it has been held that a court of equity may au¬ 
thorize a trustee under an income mortgage to 
make the change in security where the bondhold¬ 
ers* interests will be promoted thereby, and that the 
decree may be made by the court to that effect 
in a proceeding brought by the trustee without 
joining the bondholders as parties, where it is prac¬ 
tically impossible to do so.®* In other jurisdic¬ 
tions it is held that, although a court of equity may 
authorize a change of securities by the trustee in 
the absence of power in the trust deed given to him 
for that purpose, yet the trustee has no power in 
such case to represent the bondholders in an appli¬ 
cation to the court for a change in securities, so 


SB. Ky.—Fidelity Trust Co. v. Na¬ 
tional Coal, etc., Co., 89 S.W. 718. 
28 Ky.li. 578. 

S6. N.T.—Colorado, etc., R. Co. v. 
Blair. 108 N.E. 840. 214 N.T. 497. 
Ann.Ca8.1916D 1177. reversed on 
other grounds 148 N.Y.S. 671. 163 
App.Dlv. 698. 

Fowor rsstzloted to paztlonlar prop¬ 
erty 

Where a corporate power io re¬ 
stricted to particular property, it 
will not be extended by implication 
to other property.—Colorado, etc., R. 
Co. V. Blair, supra. 

87. Mass.—Iowa Light. Heat' & 
Power Co. v. First Nat. Bank, 146 
N.E. 433. 250 Mass. 352. 

Vroporty no longer nsefnl 

Where under trust mortgage only 
property which could be sold by 
mortgagor was property *‘that may 
be no longer used or useful" in 
conduct of mortgagor's business, 
trustee could not release property, 
unless on valid certificate that it 
could be no longer used by mortga¬ 
gor.—Zowa Light. Heat & Power Co. 
V. First Nat. Bank, supra. 


88. N.Y.—Prudence Co. v. Central 
Hanover Bank & Trust Co. of New 
York, 262 N.Y.S. 311, 237 App.Dlv. 
695. affirmed 185 N.E. 687. 261 N.Y. 
420. 

Depredation of Monrlty 

In determining right of trustor to 
withdraw collateral held by trustee 
under trust instrument authorizing 
withdrawal to extent the collateral 
exceeds the outstanding bonded in¬ 
debtedness by a specified amount, the 
depreciation of realty securing mort¬ 
gages deposited as collateral was 
held required to be considered, and 
trustor was held not entitled to have 
securities valued as of the time they 
were originally deposited.—-Prudence 
Co. v. Central Hanover Bank & Trust 
Co. of New York, 185 N.E. 687, 261 
N.Y. 420, affirming 262 N.Y.S. 311, 
237 App.Dlv. 695. 

39. Iowa.—Richardson v. Union 

Mortg. Co., 228 N.W. 103, 210 Iowa 
346. 

Far valiM of seovrltlss Immatszial 

A trust instrument requiring the 
trustee to retain securities exceed¬ 
ing the amount of the bonds secured 
by one hundred per eent. is not com¬ 
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plied with by keeping securities of 
a par value equal to the lenuisite 
amount but whose actual value Is 
less.—Richardson v. Union Mortg. 
Co., supra. 

4<k Iowa.—Walker v. Howell, 226 N. 
W. 85, 209 Iowa 823. rehearing de¬ 
nied and amended on other grounds 
229 N.W. 2. 

Transfer after ssouzlty bsooues de¬ 
sirable 

The trustee cannot follow the prac¬ 
tice of accepting from the corpora¬ 
tion collateral contracts with little 
equity and retain them until, by 
partial payments, the remaining ob¬ 
ligation thereon becomes a desirable 
security, and then transfer the same 
to a different bond issue.—Walker v. 
Howell, supra. 

41. Md.—Mercantile Trust, etc., Co. 
V. Gottlieb-Baucrnschmidl-SlrausB 
Brewing Co., 90 A. 98. 122 Md. 
602. 

48. N.J.—Ikelhelmer v. Consolidated 
Tobacco Co., Ch.. 59 A. 363. 

48L Md.—Baltimore v. United R.. 
etc., Co.. 69 A. 436, 108 Md. 64, 16 
I 1 .R.A..N.S.. 1006. 
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that the bondholders themselves must be made par* 
ties to such a proceeding.** 

6. Liabilities of Trustees 

In general, except ai he It relieved from liability by 
exculpatory provlelona In the truat Inetrument. a trustee 
Is liable for any delinquency on hla part In protecting 
the Interests of the bondholders, and for losses arising 
from hla failure to perform the obligations of hla trust, 
or from any action on his part which transcends his au¬ 
thority under the trust; but he Is not liable for good 
faith actions In matters within the scope of hla au¬ 
thority. 

In general, a trustee under a corporate mortgage 
is liable personally for any delinquency on his part 
in protecting the interests of the bondholders.^5 
If the trustee transcends his authority to the injury 
of bondholders or others to whom he owes a duty, 
he is liable therefor,^® and where the powers con¬ 
ferred by the trust are clearly and specifically de¬ 
fined they are fixed and inflexible and there is no 
possible field for the exercise of discretion on the 
part of the trustee touching the powers he is per¬ 
mitted to exercise.^^ On the other hand, in so far 
as he acts within the scope of his powers, he will 


not be liable for losses arising from his acts done 
in good faith,^8 or from errors in judgment hon¬ 
estly made,49 as where he has exercised common 
skill, common prudence, and common caution 
nor will he be liable where he acted to prevent ir¬ 
reparable injury to the bondholders.®^ However, 
while a trustee often has wide discretionary pow¬ 
ers, he is always liable for any neglect or misfea¬ 
sance in the performance of duties to which he is 
obligated by the terms of the trust dced,®2 and he 
is liable for loss occasioned by his supine negli¬ 
gence or willful default.®^ 

In some jurisdictions, so long as the trustee does 
not step beyond the provisions of the indenture it¬ 
self, his liability is measured, not by the ordinary 
relationship of trustee and cestui, but by the ex¬ 
pressed agreement between the trustee and the ob-’ 
ligor of the trust mortgage, and where the terms 
of the indenture are clear, no obligations or duties 
in conflict with them will be implied.®^ In other 
jurisdictions, however, his liability depends not 
alone on the express terms of the mortgage, but 
also on the implications which arise from the re- 


44 . N.Y.—Colorado, etc., R. Co. v. 
Blair, 108 N.E. 840. 214 N.Y. 497. 
Ann.Ca8.1916D 1177, reversed on 
other grounds 148 N.Y.S. 671, 163 
App.Dlv. 698. 

45 . N.Y.—Clinton Trust Co. v. 142- 
144 Joralcmon St. Corporation. 2G8 
N.Y.S. 869. 237 App.Dlv. 789, re¬ 
argument denied 263 N.Y.S. 366, 238 
App.Div. 858. 

46 . N.J.—Conover v. Guarantee 

Trust Co.. 102 A. 844. 88 N.J Eq. 
450, affirmed 106 A. 890, 89 N.J.Eq. 
585. 

N.Y.—Doyle v. Chatham & Phenix 
Nnt. Bank of City of New York, 
171 N.K. 574, 253 NY. 369, 71 A. 
LR. 1046. reversing 235 N.Y.S. 794. 
227 App.Dlv. 630, rearguinent de¬ 
nied 173 N.E. 860, 254 N.Y. 548— 
James v. Cowing, 82 N.Y. 449. 

47 . N.J.—Conover v. Guarantee 
Trust Co., 102 A. 844, S8 N.J.Eq. 
450, affirmed 106 A. 890, 89 N.J.Eq. 
585. 

Jndgmaiit in determination of powers 

“There is, of course, a possible Held 
for the exercise of judgment—not 
discretion—on the part of a trustee 
in accurately determining the powers 
conferred upon him by the truat in¬ 
strument; but, if a justiflcation can 
be found for an error of judgment In 
that respect, it clearly must be found 
in the want of clear or explicit defi¬ 
nition of powers in the trust in¬ 
strument."—Conover v. Guarantee 
Trust Co.. 102 A. 844, 847. 88 N.J. 
Eq. 460, affirmed 106 A. 890, 89 N.J. 
Eq. 686. 


48. N.Y.—Hollister v. Stewart. 19 N. 
E. 782. Ill N.Y. 644. 

Pleading held snfficisnt 

In action by bondholders against 
trustee for trustee's alleged negligent 
and unauthorised consent to entry of 
judgment condemning property con¬ 
stituting part of property mortgaged 
to secure bonds, trustee’s allegations 
that trustee acted within its author¬ 
ity and in exercise of due care and in 
its best Judgment as to best interests 
of bondholders stated defense.—Ans- 
bachcr v. New Yoik Trust Co., 19 
N.E.2d 790. 280 N.Y. 79, affirming 6 
N.Y.S.2d 767, 264 App.Div. 727. 

49. Cal.—^Ainsa v. Mercantile Trust 
Co., 163 P. 898. 174 Cal. 604. 

N.J.—Conover v. Guarantee Trust 
Co., 102 A. 844. 88 N .T.Eq. 450, af¬ 
firmed 106 A. 890, 89 N.J.Eq. 685. 
Pa—Druedlng v. Tradesmen’s Nat. 
Bank & Trimt Co., 179 A. 229. 319 
Pa, 144. 

50. Pa.—Druedlng v. Tradesmen’s 
Nat. Bank & Truat Co., supra. 

Besort to legal advice 

In determining whether trustee has 
employed common prudence, caution 
and good faith in exercise of discre¬ 
tionary power, the fact that it resort¬ 
ed to competent legal advice merits 
consideration.—Chicago Title & Trust 
Co. v. Chief Wash Co., 13 N.E.2d 163, 
368 111. 146, reversing 9 N.E.2d 475. 
291 Ill.App. 276. 

Permitting loon agreement 
Bank acting as trustee for bond¬ 
holders was not guilty of breai.*h of 
trust In executing and permitting 
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enforcement of loan agreement with 
corporate mortgagor whereby corpo¬ 
ration assigned to banks cash, ac- 
counta receivable, and merchandise 
and raw materials as collateral, 
where corporation was solvent and 
where two of directors owning bonds 
or representing bondholders approved 
of loan agreement.—Drueding v. 
Tradesmen’s Nat. Bank & Trust Co., 
179 A. 229, 319 Pa. 144. 

61> N.Y.—Anshacher v. New York 
Trust Co., 19 N.E.2d 790, 280 N.Y. 
79, affirming 6 N.Y.S.2d 767, 254 
App.Div. 727. 

52. Mass.—Dunning v. Bates, 71 N. 
E. 309, 186 Mass. 123. 

Transfer of assets 

A trustee is liable to noteholders 
for gross negligence and bad faith 
for acquiescing in transfer of as¬ 
sets of corporate mortgagor in viola- 
turn of its agreehient. even though 
noteholders did not notify trustee of 
default as required by terms of 
trust instrument, where trustee knew 
.nil facts, but noteholders did not, and 
trustee withheld such knowledge 
from them.—Seehg v. First Nat. 
Bank. D.C.Ill., 20 P.Supp. 61. 

53. Cal.—Ainsa v. Mercantile Trust 
Co. Of San Francisco, 163 P. 898. 
174 Cal. 604. 

Pa.—Drueding v. Tradesmen’s Nat* 
Bank' & Trust Co.. 179 A. 229, 319 
Pa. 144. 

54 . N.Y.-^Hazzard v. Chase Nat. 
Bank of City of New York, 287 
N.Y.S. 641, 169 Misc. 67. 
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lationship of the parties and which are as much a 
part of th€ deed as if they were written into it.56 

A trustee who, on foreclosure and sale of the 
mortgaged premises, purchased them for the bene¬ 
fit of the bondholders is liable for negligence in 
permitting the property to deteriorate,^^ and for 
negligence in later selling it at an inadequate 
price.®^ While a trustee may rely on a title in¬ 
surance company's certificate, he cannot rely on the 
appraiser's report only, and is liable for gross neg¬ 
ligence if he does.®* Where a trust deed provides 
that, on default in payment of bonds or interest, 
the trustee may foreclose the mortgage, organize 
a new corporation to buy the corporate property, 
and hold it for the benefit of the original bondhold¬ 
ers who are to become the stockholders of the new 
corporation, a bondholder who has a right of action 
against the trustee for negligence and misfeasance 
in the execution of his trust is not estopped to bring 
his action by having accepted the securities of the 
new corporation in full satisfaction of his claim. 
Under such deed of trust the bondholders, not the 
stockholders of the new corporation, are the real 
beneficiaries and for that reason the new corpora¬ 
tion is not a necessary party to a bondholder's ac¬ 
tion against the trustee to recover for his negli¬ 
gence or misfeasance in the execution of the trust.®® 
Where a corporate mortgage provides that the 
trust.ee thereunder shall perform certain acts on 
the happening of a contingency named and the re¬ 
quirement is inserted in the mortgage for the bene¬ 
fit and protection of the bondholders, the trustee 
is authorized to do such acts only for the benefit 


of the bondholders, and if the trustee performs 
these acts for the protection of the mortgagor and 
not of the bondholders, his act is a breach of trust 
for which he is liable.®® Laches by the bondholders 
in commencing suit may constitute a good defense 
to an action against the trustee.®^ 

An informal delivery of the trust mortgage se¬ 
curing the bond issue is sufficient to render the 
mortgage valid and relieve the trustee from any 
liability to purchasers of the bonds for nondelivery 
of the mortgage.®* 

Exculpatory provisions in general. Exculpatory 
provisions which release the trustee from liability 
for specified acts or omissions,®* or which exempt 
him from liability except for gross negligence or 
willful and intentional breach of trust,®^ are valid 
and enforceable; and, in some jurisdictions, are 
effective to release him from liability for specified 
acts or omissions, which would constitute negli¬ 
gence according to the standards of care imposed 
on a common-law trustee.®® On the other hand, 
exculpatory provisions will not relieve a trustee 
from liability for acts or omissions committed in 
bad faith,®® or intentionally or with reckless indif¬ 
ference to the interest of the beneficiary, nor from 
liability for any profit which the trustee has de¬ 
rived from a breach of Irust.®^ Moreover, an im¬ 
munity clause forming a part of a trust agreement 
which specifically and clearly defines the trustee's 
powers limits his responsibility only in matters of 
judgment and discretion committed to him in the 
execution of those defined powers and docs not ex¬ 
empt him from liability for acts performed by him 


55. Wash.—Welch v. Northern 

Bank. etc.. Co., 170 P. 1029, 100 
Wash. 349. 

I 

5a Dsterloratlon not Bhowii 

Evidence as to value of property 
as a building lot proposition is not 
sufficient to charge trustee with lia¬ 
bility for failing to keep up buildings 
and fences which added to its value 
as a driving park, where its v^lue for 
that purpose was less than as a 
building lot proposition and it does 
not appear that its market value or 
selling price was affected thereby.— 
Watson V. Scranton Trust Co., 87 A. 
845. 240 Pa. 507, Ann Ca8.1915A 237, 
reversing 21 Pa Dist. 241, 12 Lack. 
Jur. 193, 25 York 39. 

57. I’a.—Watson v. Scranton Trust 
Co., supra. 

Duty to adjourn salt 

When trustee finds that i^dequate 
price for property cannot then be 
obtained, it is his duty to withdraw 
property for time being and adjourn 
sale.—^Watson v. Scranton *Trust Co., 
supra. 


Measure of liability 

Tru.stee is responsible to Inno¬ 
cent bondholders for their share of 
the fair and reasonable value of 
property as of date of its sale by 
trustee, which may or may not be 
the same as it was at date of its 
purchase for bondholders by trustee. 
—Watson V. Scranton Trust Co., su¬ 
pra. 

58. N.Y —Hunsberger v. Guaranty 
Trust Co.. 150 N.Y.S. 190, 164 App. 
Div. 740. 

59. Mass.—Dunning v. Bates, 71 N. 
E. 309, 186 Mass. 123. 

14a C.J. p 689 note 68. 

60. Colo—Lamar Land, etc., Co. v. 
Belknap Sav. Bank, 64 P. 210, 28 
Colo. 344. 

61. N.Y.—Ansbacher v. New York 
Trust Co., 19 N.E.2d 790, 280 N.Y. 
79. affirming 5 N.Y.S.2d 767, 254 
App.Div. 727. 

68 . Pa.—Bell v. Title Trust St Guar¬ 
antee Co. of Johnstown, 140 A. 900, 
292 Pa. 228, 57 A.L.K. 463. 

63. N.Y,—Hazzard v. Chase Nat. 
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Bank of City of New York, 287 N. 
Y.S. 541, 159 Misc. 57. 

64 . Pa,—Gouley v. Land Title Bank 
& Trust Co., 198 A. 7. 329 Pa. 
465. 

65. N.Y.—Hazzard v. Chase Nat- 
Bank of City of New York, 287 
N.Y.S. 541. 159 Misc. 57. 

66 . Pa.—Gouley v. Land Title Bank 
& Trust Co., 198 A. 7, 329 Pa. 
465. 

Bad faith not showu 

Evidence indicating only that trus¬ 
tee Was closely related to another 
company which guaranteed mort¬ 
gage. in that two companies hod 
officers and directors in common and 
that guaranty company was largely 
indebted to trustee, did not establish 
bad faith authorizing recovery by 
bondholders for trustee's failure ts 
give notice of default in mortgage.— 
Gouley V. Land Title Bank & Trust 
Co., supra. 

67. Pa.—Drueding v. Tradesmen’s 
Nat. Bank St Trust Co., 179 A. 229, 
319 Pa. 144. 
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which are without or beyond the scope of the pow¬ 
ers conferred, unless the language of such clause 
reasonably discloses a purpose to have such a far- 
reaching and extraordinary effect.®* Thus, a trus¬ 
tee is not liable for failure to perform duties he is 
relieved of under the express provisions of the trust 
deed or trust mortgage;®* and where everything 
that he did was specifically permitted and every¬ 
thing which he failed to do was specifically excused 
by the express provisions of the trust instrument 
itself, he is not guilty of gross negligence which will 
render him liable to bondholders, even though he 
was negligent as judged by the standards of care 
imposed on a common-law trustee nor is a trus¬ 
tee liable therefor, who, in consenting to an entry 
of judgment condemning property mortgaged to se¬ 
cure the bonds, acted in good faith and in accord¬ 
ance with the opinion of competent and capable 
counsel, where the trust instrument relieved him of 
liability for acts performed in good faith and in 
accordance with the opinion of counsel, or for tht 
acts of his attorneys if reasonable care was exer¬ 
cised in retaining them, or under any circumstances 
except for his own gross negligence or bad faithJ^ 


A trustee who by the express terms of the trust 
mortgage is relieved from liability for failure to 
perform a certain act, may nevertheless subject 
himself to liability therefor by a special contract 
which he enters into with a particular bondholder, 
independent of, and in substitution for, the mort¬ 
gage provision.*^* 

Insurance, The trustee is not liable for loss oc¬ 
casioned by the failure of the mortgagor to insure 
the property which was destroyed by fire if the 
trust instrument contains no covenant requiring fire 
insurance, especially where the mortgage in express 
terms relieves the trustee from liability for loss 
from the mortgagor’s failure to keep the premises 
insured.*^* 

Recording of mortgage. If the trustee in its cer¬ 
tification of the bfinds is silent as to recording, it 
is not liable in case the mortgage security is not re¬ 
corded,especially where th-c trust instrument ex¬ 
pressly exempts the trustee from any obligation to 
see to the recording of the mortgage,*^® unless by a 
special contract, independent of, or in substitution 


68. N J.—Conover v. Guarantee 

Trust Co. 102 A. 844, 88 N J Kq 
450. nmrrned 106 A. 890, 89 N J. 
Eq 5S5. 

Effect of immaalty olanse 

An immunity clause is not Intend¬ 
ed to exempt trustee from liability 
for transcendinif his powers as clear¬ 
ly defined by trust agrroement; his 
enprasement is to exercise powers, 
and only the powers, conferred on 
him. and immunity clause forminj? 
part of trust agreement, which 
specifically and clearly defines trus¬ 
tee’s powers, limits his responsibility 
in matters of Judgment and discre¬ 
tion committed to him in execution 
of those defined powers. 

N.J.—Conover v. Guarantee Trust 
Co., supra. 

N.Y.—Doyle v. Chatham & I’henix 
Nat. Bank of City of New York, 
171 N.E 574, 258 N.Y. 369, 71 A. 
L.R. 1045, reversing 235 N.Y.S. 794, 
227 App.Div. 630, reargument de¬ 
nied 173 N.E. 860. 254 N.Y. 548. 

69 . Pa.—Gouley v. Land Title Bank 
& Trust Co., 27 Pa.Dlst. & Co. 663, 
affirmed 198 A. 7, 329 Pa. 465. 

TO. N.Y.—Hazzard v. Chase Nat. 
Bank of City of New York. 287 N. 
Y.S. 541, 159 Misc. 57. 

Gross BogUgenoe defined 

“Gross negligence" included mental 
attitude of reckless and wanton dis¬ 
regard of rights of others, involving 
It middle ground between negligence 
and bad faith and meaning some¬ 
thing difi’erent from ordinary negli¬ 
gence and something more than a 
great degree of negligence or numer- 

10 C.J.S.-64 


ous Instances of negligence—Haz¬ 
zard V Chase Nat Bank of City of 
New York, supra. 

Xaowledgs of trustee 

In detei mining whether trustee 
wa.s grossly negligent, within mean¬ 
ing of indenture, knowledge of trus¬ 
tee, which was large banking insti¬ 
tution doing business through sepa¬ 
rate departments, was to be con¬ 
sidered as total of all knowledge po.s- 
sossed by its various offic*ers of all 
its departments in their official ca¬ 
pacities and as disclosed by material 
contained m bank's files —Hazzard v. 
I'haso Nat. Bunk of City of New 
York, supra. j 

Gouslderation as of tlms of act 

In determining whether trustee 
was guilty of gross negligence with¬ 
in meaning of indenture, conduct of 
trustee is required to be considered 
in light of circumstances and facts 
as they existed on date it acted or 
failed to act.—Hazzard v. Chase Nat. 
Bank of City of New York, supra. 
Doubtful questions 

Where collateral trust indenture 
covering issue of holding company's 
debentures specified earnings as 
criterion for determining whether 
securities offered for substitution as 
collateral should be accepted, and 
authorized trustee to rely on earn¬ 
ing certificates prepared as described 
in indenture, trustee could not be 
held grossly negligent, within mean¬ 
ing of indenture, in failing to deter¬ 
mine that depreciation and amount 
j of Income taxes were understated, 

I especially where these questions 

849 


were ones of considerable doubt.— 
Hazzard v. Chase Nat. Bank of City 
of Now York, supra. 

Tests other than specified 

(1) "Where* collateral trust inden¬ 
ture specified earnings as criterion 
for determining whether securities 
offered for substitution as collateral 
should be accepted, that files of trus¬ 
tee .showed that substituted securi¬ 
ties were considered by its invest¬ 
ment department as speculative, 
could not be conclusive that trus¬ 
tee was guilty of gross negligence, 
within meaning of indenture, in per¬ 
mitting substitution.—Hazzard v. 
Chase Nal. Bank of City of New 
York, supra. 

(2) Neither could trustee be held 
to investment value of substituted 
securities as test of whether it was 
guilty of gross negligence within 
meaning of indenture, in permitting 
substitution.—Hazzard v. Chase Nat. 
Bank of City of New York, supra. 

71. N.Y.—Ansbacher v. New York 
Trust Co., 19 N.E.2d 790, 280 N.Y. 
79, affirming 5 N.Y.S.2d 767, 264 
App.Div. 727. 

72. N.J.—McCauley v. Ridgewood 
Trust Co., 79 A. 327, 81 N.J.Law 
86 . 

73. Pa.—Bell v. Scranton Trust Co., 
103 A. 1019. 261 Pa. 28. 

74. Pa.—Bell v. Title Trust & Guar¬ 
antee Co. of Johnstown, 140 A. 900. 
292 Pa. 228. 57 A.L R. 463. 

75. N.Y.—Benton v. Safe Deposit 
Bank of Potlsville, Pa., 174 N.E. 
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of, the provisions of the mortgage or trust deed it 
assumes that obligation7<» 

Application of proceeds. Under a trust instru¬ 
ment which imposes nb active duties on the trustee 
outside the mere certification of the genuineness of 
the obligations and their delivery on instruction 
from the corporation’s board of directors or other 
designated officers, and which expressly relieves the 
trustee from liability for either the collection or the 
expenditure of the proceeds derived from the sale 
of the obligations, the trustee is not liable for loss 
sustained by holders of the obligations because the 
proceeds were not used as intended.^^ However, 
where a trustee under a corporate deed of trust un¬ 
dertakes therein to apply the proceeds of bonds that 
are sold for a certain period to the payment of pri¬ 
or mortgages it is his duty .as trustee to protect the 
bondholders, and to see that the proceeds of the 
bonds which are sold are applied in the way pro¬ 
vided.*^® A trustee who has assumed the duties of 
an active trustee may be liable to a purchaser of the 
bonds for the disbursement of the proceeds of the 
bonds before sufficient money was realized from 
their sale to pay off prior liens, in a case where 


the bonds were to be a first lien on the company’s 
property.^® If he permits the corporation to take 
the entire proceeds from the sale of the bonds with- 
out applying a part of the money as provided for in 
the trust deed to the payment of prior mortgages, 
he becomes liable for breach of his covenant.®® 
However, on the other hand, where bondholders 
bring an action at law against the trustee to re¬ 
cover damages, they must show by the allegations 
of their complaint that the trustee has violated 
some obligation, either express or implied, which 
he assumed in accepting the trust mortgage; so 
that, where the trust deed requires the trustee to 
apply certain moneys to be received by him toward 
the payment of certain existing mortgages, he is 
not liable for failure to do so where he received no 
money from the corporation mortgagor for the pur- 
pose.®^ Neither is the trustee liable for interest 
due on the mortgage unless he has money which has 
been paid over to him for the purpose by the mort¬ 
gagor.® 2 

Change of security, A trustee who permits a 
wrongful substitution of securities for more valua¬ 
ble ones pledged as security for the bond issue,®® 


648. 256 N.Y. 260, reversing 243 N. 
Y.S. 806, 220 App.Div. 851. 

Pa.—Boll V. Title Trust & Guarantee 
Co. of Johnstown, 140 A. 900, 292 
Pa. 228, 67 A.L.R. 463. 

78. N.J.—McCauley v. Ridgewood 
Trust Co., 79 A. 327, 81 N.J.Law 
86 . 

77 . Pa.—Newhall v. Norristown 
Trust Co., 124 A. 337, 280 Pa. 195. 

Bm'bssxlemsat of honds 
A trustee is not liable to corporate 
mortgagor for bonds embezzled by 
president of such mortgagor which, 
in compliance with his instructions, 
and in reliance on receipt by ofilcer 
of mortgagor, to whom under terms 
of trust instrument such bonds were 
to be delivered after certiflcation, 
which it received when bonds were 
delivered to it, it certified and de¬ 
livered such bonds to bank for 
delivery to aforesaid president.— 
Reynoldsville Water Co. v. Farmers*, 
etc.. Trust Co., 101 A. 800, 257 Pa. 
341. 

78 . N.Y.—Patterson v. Guardian 
Trust Co., 129 N.Y.S. 807, 144 App. 
Div. 863, reversing 122 N.Y.S. 773, 
67 Misc. 614. 

79 . Wksh.—Stuhr v. Yakima Valley 
Bank & Trust Co., 271 P. 82, 149 
Wash. 400. 

Parties 

In action for proceeds of mort¬ 
gage bonds, disbursed before realiz¬ 
ing enough to pay prior mortgage, 
court properly refused to Inipic^ad 
other bondholders.—8tuhr v. Yakima 
Valley Bank & Trust Co., supra. 


Bvldeaea 

(1) ISvidence of poor condition of 
mortgagee’s plant is admissible to 
show negligence in disbursing pro¬ 
ceeds of bonds before receiving 
enough to pay prior mortgage.— 
Stuhr V, Yakima Valley Bank & 
Trust Co., supra. 

(2) Agreement’to discharge liens 
after receiving full amount of mort¬ 
gage bonds is inadmissible to show 
damage hy premature disbursement 
of proceeds of certain bonds—Stuhr 
V. Yakima Valley Bank & Trust Co., 
supra. 

Amount of recovery 

Court properly refused to limit 
bondholder’s recovery to amount ac¬ 
tually received by trustee out of 
money paid by bondholder for bonds. 
—Stuhr V. Yakima Valley Bank & 
Trust Co., supra. 

80. N.Y.—I’atterson v. Guardian 
Trust Co., 129 N.Y.S. 807, 144 App. 
Div. 863, reversing 122 N.Y.S. 773, 
67 Misc. 614. 

81. N.Y.—Patterson v. Guardian 
Trust Co., 122 N.Y.S. 773, 67 Misc. 
614, reversed on other grounds 
129 N.Y.S. 808, 144 App-Div. 863. 

88. Pa.—Bain v. Ben’s Creek Coal, 
etc., Co, 59 Pa.Super. 356. 

PlaaOliig and proof 

It is necessary to allege and prove 
in action against trustee that he has 
funds in hand for purpose.—Bain v. 
Ben’s Creek Coal, etc., Co., 69 Pa. 
Super. 356. 

88. Iowa.—Richardson v. Union 
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Mortg. Co.. 228 N.W. 103. 210 Iowa 

346. 

Xhqnlrar prior to pnrohaso 

Interview by purchaser of bonds, 
prior to purchase, with ofheer of 
trustee to ascertain nature and quali¬ 
ty of securities held to secure bonds 
did not preclude recovery for breach 
of trust in permitting substitution 
where purchaser did not inquire into, 
or learn of, trustee's method of sub¬ 
stitution.—Richardson v. Union 
Mortg. Co., supra. 

Burden of proof 

Trustee seeking to avoid liability 
on theory that substituted securi¬ 
ties were as valuable ns original has 
burden of proving that fact—Rich¬ 
ardson V. Union Mortg. Co., supra. 
Bvldance 

Evidence supported Judgment 
against trustee.—Richardson v. Un¬ 
ion Mortg. Co., supra. 

Substitution of state oredit for prop¬ 
erty oondamned 

In action by holder of bonds is¬ 
sued by corporation against trusti'e, 
based on trustee’s alleged negligent 
and unauthorized consent to entry of 
Arkansas judgment condemning prop¬ 
erly constituting part of property 
mortga(|:ed to secure bonds, separate 
defense which was pleaded as par¬ 
tial defense and alleged an Arkansas 
statute providing for payment of 
claims against state highway com¬ 
mission, and pledging full faith and 
credit of state of Arkansas for pay¬ 
ment of claims, stated defense.— 
AfMbacher v. New York Trust Co., 19 
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as a trustee who permits the withdrawal and trans¬ 
fer of collateral securing a bond issue to a different 
and independent bond issue or other loan of the 
corporate mortgagor and the substitution or re¬ 
placement of other collateral therefor,*^ is liable 
to the bondholders for any loss occasioned thereby. 
Immunity provisions in the trust instrument releas¬ 
ing the trustee from liability for mistakes or errors 
in regard to matters in which it is authorized to act, 
such as errors of judgment, have no application 
where the trustee in making such substitutions 
transcended the power conferred because the trust 
instrument did not authorize substitutions; nor does 
a provision releasing the trustee from liability for 
the acts and defaults of its employees release it 
from liability for such wrongful substitution where 
the employee, in permitting the substitution, repre¬ 
sented the trustee and acted under its authority.*^ 

Certification. In general, a trustee certifying 
corporate bonds is not liable as the guarantor of 
the sufficiency or legality of the securities pledged 
with him, or for negligence in not ascertaining that 
the securities were worthless.*® Ry certifying to 
the genuineness of the bonds, he does not assume 
any obligation to pay losses of the bondholders ac¬ 
cruing through failure of the corporation which is¬ 
sued the bonds to carry on its business, nor from 
representations made by the mortgagor, nor from 
a defect in the mortgagor’s title discovered after 
issuance of the bonds.*^ However, if he has as¬ 


sumed the obligation of an active trustee, he may be 
liable to a purchaser of bonds for his negligence 
in the certification and issuance of such bonds with¬ 
out investigation or protection of the security.*® If 
the trustee violates the terms of the trust and cer¬ 
tifies to the existence of a fact which is not true 
and bondholders are injured thereby, the trustee 
will be personally liable on his certification,** not¬ 
withstanding an immunity provision in the trust in¬ 
strument exempting the trustee from liability for 
its acts or omissions as trustee.*® Where the pur¬ 
pose of a provision for certification by the trustee 
before bonds are issued is to protect the prospective 
buyer against an overissue of bonds, certification by 
the trustee after the bonds have been sold will not 
subject him to liability nor is it “gross negli¬ 
gence” for him to certify to the bonds of the cor¬ 
poration without first satisfying himself of the truth 
of the mortgagor's representations therein, within 
the meaning of a trust deed providing for the trus¬ 
tee's liability only in case of his gross negligence or 
willful default.®- Any liability to bondholders by 
a trustee for the issuance and certification of dupli¬ 
cate bonds for those said to have been lost or de¬ 
stroyed must be predicated on a finding of derelic¬ 
tion while acting as trustee, or on a finding that by 
placing its certificate on the duplicate bonds, it as¬ 
serted their validity and by such assertion induced 
the bondholder to purchase the bonds.*® 

Fraud and misrepresentation. A trustee who is 


N E.2d 790, 280 N.Y. 79. affirming 6 
N.Y.S.2d 767, 2G4 App.Dlv. 727. 

84. Iowa.—^Walker v. Howell, 226 N. 
W. 86. 209 Iowa 823, rehearing de¬ 
nied and amended 229 N.W. 2. 

Jnrj qnostioa 

(1) Where aubstantlal evidence ap¬ 
pears in record of such breach of 
trust and of loss to bondholders be¬ 
cause thereof, the issue should be 
submitted to Jury.—Walker v. How¬ 
ell. supra. 

(2) Value of collateral at time of 
unauthorized conversion was for Ju¬ 
ry.—^Walker v, Howell, supra. 

86 . Iowa.—Richardson v. Union 
Mortg. Co., 228 N.W. 103, 210 Iowa 
846. 

08 , N.Y.—Doyle v. Chatham & 
Phenix Nat. Bank of City of New 
York. 171 NB 674, 858 N.Y. 869. 
71 A.LU. 1045, reversing 236 N. 
Y.S. 794, 227 App.Div. 630. rear- 
gument denied 173 N.B. 860, 264 
N.Y. 648. 

Csrtlftentloa of idsatity 

Trustee whose certlflcatlon of 
bonds merely identifled them as those 
of designated issue is not liable as 
guarantor.—^Bell v. TUler Trust ft 


Ouarantee Co. of Johnstown, 140 A. | 
900, 292 Pa. 228. 67 A.U.R. 463. I 

87. Cal—Ainsa v. Mercantile Trust I 
Co.. 163 P. 898, 174 Cal. 604. 

88. Wash —Welch v. Northern 

Bank, etc., Co., 170 P. 1029, 100 
Wash. 349. 

89. N.J.—Conover v. Guarantee 

Trust Co., 102 A. 844, 88 N.J Kq. 
450, affirmed 106 A. 890. 89 N.J. 
Bq. 585. 

Koasnrs of damages 

Damages recoverable by good faith 
pui chasers of bonds for trustee’s 
negligent misrepresentations of fact 
In certifying bonds is consideration 
paid, plus Interest, less value of 
bonds acquired, if any.—Doyle v. 
Chatham & Phenix Nat. Bank of City 
of New York, 171 N B. 674, 253 
N.Y. 369. 71 A.L.R. 1045, reversing 
235 N.Y.S. 794, 227 App.Dlv. 630, re- 
argumont denied 173 N.K. 860, 254 N. 
Y. 548. 

90. N.J.—Conover v. Guarantee 
Trust Co.. 102 A. 844. 88 N.JJBq. 
460. 

K.Y.—Doyle v. Chatham ft Phenix 
Nat. Bank of City of New York, 
171 N.B. 674, 268 N.Y. 369. 71 
A^Lfli. 1045. reversing 235 N.Y.S. 
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794, 227 App.Div. 630, reargumenl 
denied 173 N.p:. 860, 254 N.Y. 548. 

91. N.Y.—I'ntterson v. Guardian 

Trust Co., 122 N.Y.S. 773. 67 Misc. 
614. 

92. N.Y.—Teol>etinian v. City Trust 
Co., 89 N.Y\S. 1063, 97 App.Dlv. 
380. 

93. N.Y.—Reynolds v. Title' Guar¬ 
antee & Trust Co., 148 N.B. 614. 
210 N.Y. 267, reversing 203 N.Y.S. 
8,61, 208 App.Div. 666, which affirms 
200 N.Y.S. 105, 120 Misc. 561. 

Xilabllity not shown 

Trustee, which on false affidavit 
of owner of registered bonds, alleged 
to have been lost, that they had not 
beim negotiated, issued and certified 
bonds, marked duplicate, and in¬ 
dorsed that they were issued in place 
of bonds said to have been lust or 
destroyed, did not. by issuing dupli¬ 
cates. give assurance to purchaser of 
such duplicates from original owner 
against existence of superior equities 
and title of owner of original bonds, 
opinion of trust officer that they 
were valid not giving rise to cause 
of action against guarantee com¬ 
pany.—^Reynolds v. Title Guarantee ft 
Trust Co., supra. 
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;fuilty of conspiracy or fraud resulting in loss to 
stockholders, or any stockholder,®^ or to bondhold¬ 
ers,®® is liable therefor. Also, a trustee who has 
practiced concealment, evasion, or misrepresenta¬ 
tion, thereby depriving the cestui que trust of ma¬ 
terial information relative to the subject matter of 
the trust to his injury, may be required to respond 
in damages therefor.®® One who has assumed the 
duties of an active trustee under a corporate mort¬ 
gage may be liable to a subsequent purchaser of 
bonds for false representations as to the character 
of the security ;®7 but any cause of action which 
arises from opinions of an officer of a corporate 
trustee concerning collateral held by the trustee, 
which arc not within the scope of the duty of the 
trustee, is independent of the trust instrument and 
of the relationship of trustee and beneficiary as es¬ 
tablished by the instrument.®® Representations of 
a trustee carrying on refunding operations for a 
corporation as to the cancellation of refunded ob¬ 
ligations, made for the purpose of inducing the pur¬ 
chase of refunding bonds, do not prevent the trustee 
from having the refunded bonds revived over the 


objection of one who purchased bonds of the issue 
being refunded, not the refunding bonds, in reli¬ 
ance on such representations.®® 

Notice of default; action on default, A trustee 
exempted under the provisions of the trust instru¬ 
ment from taking notice of defaults, or notifying 
the bondholders of defaults by the mortgagor, is not 
liable to the bondholders for a breach of duty for 
failing to do so.^ Otherwise, however, a trustee 
failing promptly to notify the bondholders of the 
mortgage debtor's default is ordinarily liable for 
the damages sustained by the bondholders thereby 
and a failure of the trustee to give reasonable no¬ 
tice to the bondholders of the mortgagor's default 
in the payment of interest and the payment from 
the trustee's own funds of such interest renders the 
trustee chargeable with any loss or depreciation of 
value in the trust property.® The trustee is also lia¬ 
ble if he refuses or fails to take such action as the 
trust instrument requires on the occurrence of a 
default,^ and he cannot absolve himself from lia¬ 
bility therefor on the ground that litigation may be 
necessary to ascertain the property covered by the 


94. U.S.—Land Title, cic., Co. v 

Asphalt Co. of America, N.J., 127 

F. 1, ^2 C.C.A. 23. 

Gonsplracy or fraud not shown 

The fact that foreclosure proceed¬ 
ings ag-alnst corporation which is 
admittedly insolvent were instituted 
by morti!;ag:e trustee at Instance of 
committee representuig a majority of 
bondholders and also the stockhold¬ 
ers, who desired such action In fur- 
‘therance of plan of reorganization, is 
not sufficient to sustain a chargre of 
conspiracy or fraud aRfaitist trustee 
made by minority stockholder.—Land 
Title, etc., Co. v. Asphalt Co. of 
America, supra. 

95. Pleadings must show trustee's 
duties 

In bondholder's suit against tru.stee 
under deed of trust securing bonds is¬ 
sued by hotel company, te recover 
for trustee’s alleged failure to see 
that taxes were paid, and for its 
negligence in permitting improper 
management of hotel, general allega¬ 
tions of violation of trustee's duty, 
not including sufficient quotations 
from deed of trust to disclose any 
duties on part of trustee which were 
allegedly violated, were insufficient to 
constitute fraud.—Oruenwald v. Moir 
Hotel Co.. C.C.A.I11. 96 F.2d 932. 
certiorari denied 69 S Ct. 74, 305 U.S. 
615, 83 L.Ed. -- 

Plsadlngs held suttolent 

Allegations of first count that 
trustee pursuant to conspiracy 
formed corporation which became 
owner of property of maker of bonds, 


employed agents to buy up bonds at 
percentage of value, and that trus¬ 
tee was about to sell property, and 
of second count that bonds were 
sold to bondholders by means of will¬ 
ful misrepresentations, were suffi¬ 
cient to require answer and hearing 
Dn issues.—Feldgreber v. Liberty 
Trust & Savings Bank, 9 N.E 2d 489, 
291 Ill.App. 610. 

96. Neb.— First Trust Co. of Lincoln 
V. Carlsen, 261 N.W. 333, 129 Neb 
118. 

97. Wash.—^Welch v. Northern 
Bank, etc., Co., 170 P. 3029, 100 
Wash. 349. 

98. Md.—Johnson v. Maryland Trust 
Co., 6 A 2d 383. 

99. D.C.—Washington Loan & Trust 
Co. V. Blair, 76 F.2d 671, 64 App. 
D.C. 152. 

1. Pa.—Goulcy v. Land Title Bank 
& Trust Co., 198 A, 7, 329 Pa. 466. 

2. Neb.—First Trust Co. of Lincoln 
V. Carlsen, 261 N.W. 333, 129 Neb. 
118. 

Tmst offlosrs 

Trustee’s officers handling matter 
are liable to same extent as trus¬ 
tee.—First Trust Co. of Lincoln v. 
Carlsen, supra. 

3b Conn.—Lyman v. Stevens, 197 A. 
313, 123 Conn. 591. 

Bight to share where no harm done 

The receiver of corporate trustee 
which has breached its duty to 
various bondholders by failing to 
notify them that it had paid inter¬ 
est coupons from its own funds fol- 

8S2 


lowing mortgagor's default as au¬ 
thorised by trust agreement was not 
precluded from sharing pro rata with 
other bondholders in secunng reim¬ 
bursement for interest which trustee 
had paid, where it did not appear 
that bondholders were deceived or 
harmed, even though right.s of cor¬ 
poration prior to receivership might 
have been subordinated to those of 
bondholders.—Lyman v. Stevens, su¬ 
pra. 

4. Mass.—First Nat. Fire Ins. Co. 

V. Salisbury, 130 'Mass. 303. 

Take possession of property 

A trustee under mortgage Is lia¬ 
ble if he refuses to take possession 
of properly, as trust deed requires 
him to do, on occurrence of default 
in payment of interest on bonds — 
First Nat. Fire Ins. Co. v. Salisbury, 
supra. 

To organise new corporation 

(1) On default in payment of in¬ 
terest, it becomes duty of trustee 
under corporate mortgage so provid¬ 
ing to make a declaration of deffiult, 
to commence foreclosure proceed¬ 
ings, to organize a new corporation, 
and to buy corporate properly and 
hold it for benefit of original'bond¬ 
holders who are to become stockhold¬ 
ers of new corporation.—Dunning v. 
Bates, 71 N.E. 309, 186 Mass. 123. 

(2J A failure to turn over to new 
corporation all that ought to be 
turned over is not a breach of con¬ 
tract with new corporation. It is a 
breach of contract with bondholders 
and an abuse of their trust and con¬ 
fidence.—^Dunning v. Bates, supra. 
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mortgage, or by the fact that as trustee he may in¬ 
cur personal liability for injury sustained in op- 
‘Crating the corporate property.® On the other 
hand, his good faith in claiming a default on the 
bonds cannot be questioned where he acts as direct¬ 
ed by the terms of the bonds.® If the trust instru¬ 
ment provides that on any default the trustee, with 
the consent of the bondholders, may declare the en¬ 
tire indebtedness in default and treat it as due, the 
trustee, on a default, cannot declare the entire in¬ 
debtedness to be in default and treat it as due with¬ 
out the consent of the bondholders.^ 

Liability as depositary under bondholders* agree¬ 
ment. The liability as depositary of a trustee un¬ 
der a corporate deed of trust, who acts as deposi¬ 
tary for bondholders under a bondholders* agree¬ 
ment, will be confined to its duties as depositary, 
and where the agreement so provides it will be lia¬ 
ble only for the safe-keeping of the deposited bonds 
while in its custody, and for dealing with them only 
as permitted under the terms of the agreement.® 


Action to enforce paytnent of bonds. Under a 
trust instrument so providing the trustee may, on 
default, sue at law to enforce payment of the bonds 
and his recovery is not limited ta nominal damages 
but he may obtain judgment for the entire amount 
due.® 

Accounting. Negligence and misfeasance on the 
part of the trustee gives to the bondholder a right 
of action for an accounting against the trustee.^® 
On an accounting, the trustee should be allowed 
credit for amounts advanced for the benefit of the 
bondholders under the authority of the trust instru¬ 
ment,^^ but it is not entitled to payments which 
would reduce the fund available to the bondholders, 
except such as are expressly provided for in the 
mortgage.^® It is not a sufficient defense against a 
surcharge for a trustee to show for what purpose 
trust funds were spent, but it must justify every 
expenditure as a proper one according to the terms 
of the trust instrument, or the power and authority 
conferred on it.^® The trustee is chargeable with 


6. Mhss—F ir.st Nat. F. Ins. Co. v. 
Salisbury. 130 Mass. 303. 

a. Wash —Thompson v. Mitchell, 
222 P. 617, 128 Wash. 192. 

7. I^a.—Miller v. Interstate Trust 
& Ftankinff Co.. 129 So. 628, 170 La. 
1036 

8 . U S.—Fidelity Trust Co, v. Wnsh- 
InKton-Oregon Corp., D.C.Wash., 
217 F. 388. 

Degree of care required 

Under agreement providing that 
depositary shall be bound to exor¬ 
cise only reasonable care in safe¬ 
keeping of de|)o.sited bonds, it is 
not liable us long us it uses ordinary 
care to‘keep bonds—Fidelity Trust 
Co V. Washington-Oregon Corp., su- 
pi-a. 

8 . IT S.—Central Hanover Bank & 
Trust Co V. Siemens &. Halskc Ak- 
tiengesell-schaft, D.C.N.Y., 15 F. 

Siipp 927, affirmed. C.C.A., 84 F.2d 
993. certiorari denied Siemens & 
H.'Kske Acticngesollschaft v. Cen¬ 
tral Hanover Bank & Trust Co., 57 
S.Ct 110, 299 U.S. 685, 81 L.Ed. 
431. 

10. Mass.—Dunning v. Bales, 71 N. 
E 309, 186 Mass. 123. 

Appointment of trustee to sell se- 
• onrltles 

On complaint by bondholders alleg¬ 
ing that trustee has been guilty of 
breach of trust, a chancery court 
may have Jurisdiction to compel an 
accounting by trustee and to appoint 
a trustee to take charge of and sell 
securities held by him in trust for 
plaintiff bondholders. Such action is 
not premature as seeking also a 
personal judgment against trustee 
for losses determined by .sale of se¬ 


curities.—Sullivan v. Arkans.as Val¬ 
ley Bank. 2 SW.2d 1096, 176 Ark. 
278, 57 A.L.R. 296. 

11. Insnranoe and taxes 
Amounts advanced for insurance 

and taxes on mortgaged property 
held properly allowed—Marshall & 
Ilsley Bank v. Hackett, Hoff & Thier- 
mann, 250 N.W. 866, 213 Wis. 426. 
Sxpenses of selling property 

A trustee which took title and pos¬ 
session of mortgaged property of 
realty company engaged in business 
of building houses for sale for pur¬ 
pose of holding and managing prop¬ 
erty and discharging all of mort¬ 
gage indebtedness is entitled in ac¬ 
counting made by it as trustee of 
mortgage bonds to credit for ex¬ 
penses incurred in selling houses.— 
In re Union Keal Estate Investment 
Co. First Mortgage 6% Gold Bonds 
Due July 1. 1941, 1 A 2d 662, 331 
Pa. 569. 

Offset of mortgagor’s funds against 
advonoss 

Order to apply funds, received by 
corporate mortgagor before It had 
credit balance in account with trus¬ 
tee under trust deed, to payment of 
trustee's previous advances for taxes 
and insurance on mortgaged prop¬ 
erty. was proper.—Marshall & Ilsley 
Bank v. Hackett. Hoil & Thiermann, 
250 N.W. 866, 213 Wis. 426. 

12. WJs.—Marshall & Ilsley Bank v. 
Hackett, Hoff & Thiermann, supra. 

Payments on snbordlaate mortgages 
Trustee under a corporate mort¬ 
gage, which is mortgagee under other 
and subordinate mortgages, is liable 
to be surcharged in an accounting 
made by it as trustee under the 
corporate mortgage for amounts paid 
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to itself as mortgagee of subordinate 
mortgages, while it was holding and 
managing mortgaged property, under 
a deed from mortgagor for purpose 
of discharging all of mortgage in¬ 
debtedness.—In re Union Real Estate 
Investment Co. First Mortgage 6% 
Gold Bonds Due July 1, 1941, 1 A.2d 
662. 331 Pa. 569. 

13. Pa.—In re Union Real Estate 

Investment Co. First Mortgage 6% 

Gold Bonds Due July 1, 1941, su¬ 
pra. 

Surcharges held proper 

(1) Temporary loans from com¬ 
mercial department of trust com¬ 
pany, in order to meet current ex¬ 
penses of operation of mortgagor 
realty oompanv, where loans would 
not have been required had pro¬ 
ceeds of Sales of houses built by 
realty company been used for prop¬ 
er purposes by trustee --In re Union 
Real Estate Investment Co. First 
Mortgage 6% Gold Bonds Due July 
1. 1941, supra. 

(2) Under really company mort¬ 
gage providing for sinking fund for 
lelirement of bonds, for which pur¬ 
pose trust company was to release 
sold lots from the mortgage only on 
payment to sinking fund of forty 
per cent of selling price of each lot. 
sums received for releases on sale of 
lots, which recoiids of recorder of 
deed.s revealed that president of trust 
company receipted for, but whu'h 
trust company showed no receipl 
thereof in Us accounts—In re Un¬ 
ion Real Estate Investment Co. First 
Mortgage 6% Gold Bonds Due July 1, 
1941, supra. 

(3) Deffeits in payments into sink¬ 
ing ' fund under realty company 
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all amounts received by it in the execution of its 
trust,and with all sums wrongfully paid to, or 
allowed to be taken by, the mortgagor;^® but it is 
not liable for loss resulting from the failure of a 
bank in which it deposited funds received from the 
mortgagor for redemption of the bonds along with 
other trust funds.^® Where the amount which it is 
sought to charge against the trustee under the cor¬ 
porate deed of trust is not a fixed sum, but un¬ 
liquidated damages for the trustee's wrongful act, 
competent evidence must be offered which will fur¬ 
nish the basis for determining the elements of dam¬ 
age. If no such evidence is adduced, the trustee 
will not be charged for the same in his final ac- 
count.^7 If a bondholder, as soon as he discovers 
that the trustee has been guilty of negligence and 
misfeasance, makes a written demand on it for an 
accounting, and soon afterward institutes suit, his 
right to sue is not barred by laches.^® 

A trustee which took title to the mortgaged prop¬ 
erty and attempted to hold and manage it for the 


benefit of the original owner, the mortgage debtor, 
should not state two accounts, one as an accounting 
of its trust for the creditor-bondholders, and the 
other as an accounting of its trust for the mortgage 
debtor, but instead, should state one account and 
include therein the items arising under its trust 
for the mortgage debtor, using a separate schedule, 
if desirable, for the purpose of clarity.^® 

Stockholders of a corporation who transferred its 
stock and assets to its mortgagees to operate the 
corporation until the mortgage debt was liquidated 
may, where the mortgagees mismanage the proper¬ 
ty, sue in equity for an accounting and a restora¬ 
tion of the stock and the assets and business of the 
corporation.®® 

f. Compensation of Trustees 

statutory provlaiont relating to the compensation of 
trustees do not apply to trustees under a passive trust; 
nor do provisions in the trust Instrument for the com¬ 
pensation of the trustee by the mortgagor corporation 
obligate It to pay for services rendered to another cor¬ 
poration. 


inortfirage providing for sinking 
fund for retirement of bonds, for 
which purpose trust company should 
release sold lots from mortgage only 
on payment to sinking fund of forty 
per cent of selling price of each lot. 
—In re Union Real Bstate Invest¬ 
ment Co. First Mortgage 6% Gold 
Bonds Due July 1, 1941, supra. 

(i) Advances made from revolv¬ 
ing fund for construction costs on 
houses after they had been sold, un¬ 
der mortgage which provided that 
certain amount of proceeds of bonds 
should be retained as a revolving 
fund to finance construction of 
houses to be erected by mortgagor, 
sums so used to be returned to fund 
on sale of improved lots, since there 
could bo no reimbursement to fund 
from “proceeds of sale” of houses.— 
In re Union Real Estate Investment 
('*o. First Mortgage 6% Gold Bonds 
Due July 1, 1941, supra. 

(5) Under realty company mort¬ 
gage, providing that certain amount 
of proceeds of bonds should be re¬ 
tained as a revolving fund to finance 
construction of houses to be erected 
by mortgagor, sums so used to be 
returned to fund on sale of improved 
lots, trust company in its ac<‘ount- 
ing must show replacement in re¬ 
volving fund of amount received 
from sale of housvs built with funds 
advanced therefor, even though sell¬ 
ing price was insuffirvlent to repay ad- 
\ancements in full.—In re Union 
Real Estate Investment Co. First 
Mortgage 6% Gold Bonds Due July 
1. 1941, supra. 

Profits from liuurlwtlag bonds 

Trustee which purchased and mar¬ 
keted bond issue must account to 


bondholders for profits realized from 
.sale of bonds to estates of which 
trustee is also trustee, but not for 
profits realised from sale of bonds 
to third parties.—^In re Union Real 
Estate Investment Co. First Mort¬ 
gage 6% Gold Bonds Due July 1, 
1941, supra. 

14). U.S.—^Baltimore Trust Co. v. 
Bellevue Mills Co.. Md.. 223 P. 
T53, 139 C.C.'A. 283, affirming, ID.C., 
214 F. 817. 

14a C.J. p 690 note 90. 

Honey held not received ns trustee 

Where bonds were purchased for 
cancellation from one guarantor and 
were then presented to and canceled 
by bank as mortgage trustee, that 
check to seller w'as made out to 
bank, but not as trustee, of which 
seller was officer, and credited to 
seller’s account, did not render bank 
as trustee liable to other guarantor 
and holder of bonds on theory that 
trustee’s misapplication of moneys 
deprived him of his proportionate 
share thereof.—Pohl v. Gutmann. 269 
N.W. 140, 240 Mich. 496. 

15. Pa.—Colonial Trust Co.’s App., 
88 A. 798, 241 Pa. 561. 

14a C.J. p 690 note 91. 

Xntsrest on revolving fund 

Interest paid over to mortgagor on 
portion of proceeds of bonds retained 
as revolving fund, and deposited in 
commercial department of trust 
company was proper surcharge 
against trustee.—In re Union Real 
Estate Investment Co. First Mort¬ 
gage 6% Gold Bonds Due July 1, 
1941, 1 A.2d 662. 331 Pa. 669. 

18. N.I.—Dawson v. Freehold Trust 
Co., 176 A. 680, 117 N.J.Eq. 497, fol¬ 
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lowed in First Nat. Bank v. Jer¬ 
sey Cent. Power & Light Co., 176 
A. 582, 117 N.J.Eq. 508. which re¬ 
versed 170 A. 209, 115 N.J.Eq. 242 

17. Pa.—Watson v. Scranton Trust 
Co., 87 A. 845. 240 Pa. 607. 

14a C.J. p 690 note 93. 

la Mass.—Dunning v. Bates, 71 N. 
E. 309. 186 Mass. 123. 

19. Pa.—In re Union Real Estate 
Investment Co. First Mortgage 6% 
Gold Bonds Due July 1, 1941, 1 
A.2d 662. 331 Pa. 669. 

ga Ala—Nolen v. Parker, 168 So 
875. 232 Ala. 468. 

Must pay balanoe dns 

Stockholders would be required to 
pay balan<‘e due on mortgages if they 
had not been discharged, as condi¬ 
tion of equitable relief of restora¬ 
tion of property and accounting.— 
Nolen v. Parker, supra. 

Applleattoa to mortgages for rsUsf 
Stockholders would not be required 
to apply to defaulting mortgagee for 
correction of conversion of corpora¬ 
tion assets before Invoking aid of 
court of equity to obtain restoration 
of property where it appeared that 
such application woulu have been 
usehiss and futile.—Nolen v. Parker, 
supra. 

Corporation a asosssary party 

Mortgagor corporation is necessary 
party to proceedings by owners of 
all stock of mortgagor corporation to 
recover corporate property which 
had been turned over to mortgagees 
for operation until mortgage debt 
had been paid and by them sold and 
delivered to third parties.—^Nolen v. 
Parker, supra. 



19 0-J.S, 


COBPORATIONa 


S 1191 


Statutory provisions providing for the compensa¬ 
tion to be allowed a trustee in cases where the in¬ 
strument provides no specific compensation do not 
apply to trustees under a mere passive trust .21 A 
mortgagor corporation which under the terms of 
the mortgage agrees to pay the trustee thereunder 
his reasonable expenses and compensation for his 
services as trustee is not obligated to compensate 
him for services rendered to another corporation, 
even though the other corporation is composed of 
the preferred stockholders of the mortgagor corpo¬ 
ration, and is closely affiliated with it in its af- 
fairs .22 The fees and costs allowed on foreclosure 
are discussed infra § 1212. 

g. Bemoval or Snbstitntion of Tmstees 

A trustee who breaches his trust may be removed If 
the circumstances warrant It and the trust fund will be 
benefited thereby. In a proceeding for removal, the peti¬ 
tion must state the grounds for removal clearly and 
the corporate mortgagor must be a party. A successor 
trustee may be appointed by a court of equity In the ex¬ 
ercise of Its Inherent powers where the necessary parties 
are before it. 

The remedy for a breach of trust or failure of a 
trustee to perform his duty is his removal and the 
appointment of a successor. Whether such relief 
should be granted depends on the circumstances of 
each particular case, and is to be determined by the 
court in the exercise of a sound discretion, which 
must not be abused. A breach of trust for which 
removal is warranted includes every violation by a 
trustee of a duty which equity lays on him, whether 
willful and fraudulent, or done through negligence, 
or arising through mere oversight or forgetful- 
iiess.23 If, in the execution of his trust, a trustee 


acts in derogation of the rights of the bondholders 
whom he represents, thereby impairing the value of 
their security, he may be removed.^^ However, in 
the absence of bad faith, a trustee will not be re¬ 
moved from his position unless it is shown that 
some benefit to the trust fund would be accom¬ 
plished thcrcby.26 An error of judgment in a mai¬ 
ler within the trustee’s discretion does not consti¬ 
tute officious conduct or breach of trust justifying 
his rcmoval.26 A trustee under a corporate deed 
of trust will not be removed from his office simply 
on the ground that the act complained of was per¬ 
formed at the instance of only a minority of the 
bondholders, if it is shown that the minority bond¬ 
holders in requesting the trustee to act were en¬ 
forcing rights which belonged to them and that the 
trustee, in complying with their request, was acting 
not only within his rights but in the performance of 
his duty under the terms of the trust decd;27 nor 
will a trustee be removed solely on the ground that 
the corporation underwriting the bond issue, with 
which the trustee had been associated, has gone into 
reccivership.28 In a suit to remove a trustee un¬ 
der a corporate mortgage, the petition should state 
clearly the grounds for the removal,29 and the cor¬ 
porate mortgagor is a necessary party.30 If the 
trustee’s unfitness is not shown in a proceeding for 
removal by the mortgagor, the trustee is entitled to 
a dismissal with prejudice and costs and not such as 
to permit the mortgagor to renew the proceedings 
by making the bondholders parties.3i 

In a proceeding properly framed for the pur¬ 
pose, and with all of the necessary parties before 
the court, a court of equity has the inherent power 


21. N.Y.—Miami Valley Gas, ete. 
Co. V Mills. 142 N.Y.S. 862. 1G7 
App.DIv. B42, modified on other 
Kiounds no N.E. 1014, 216 N.Y. 
6K7. 

22. Conn.—Clark v. National Steel, 
etc.. Co., 72 A. 930. 82 Conn. 178. 

23. III.—Chicago Title & Trust Co. 
V. Chief Wash Co., 3 3 N.R.2d 15.3, 
368 Ill. 146, reversing 9 N.E 2d 
47.5, 291 Ill.App. 275. 

•Covers threo major ohliflratlone 

Included 1» every omission or com¬ 
mission which violates in any man¬ 
ner the three major obligations of 
carrying out a trust according to 
its terms, of care and diligence in 
protecting and investing the trust 
property, and of using perfect good 
faith.—Chicago Title & Trust Co. v. 
Chief Wash Co., supra. 

Removal held not jnetifled 

A trusloe’B filing of suit to fore¬ 
close trust deed securing corporation 
bonds and motion for appointment of 
receiver did not Justify trustee's 


removal although eighty per cent of 
bonds had been po.sled in favor of 
corporation's program for extension 
of maturity thereof and trustee made 
no inquiry of bondholders before de- 
eidinff to foreclose, where he sought 
and follow*ed competent legal advice, 
bonds had been long in default and 
taxes on mortgaged property heavily 
in arrears, and no rent or other in¬ 
come was forthcoming to reduce de¬ 
faults.—Chicago Title & Trust Co. v. 
Chief Wash Co., supra. 

24. N.Y.—Gibson v. American L. & 
T. Co., 12 N.Y.S. 441. B8 Ilun 
44.3. 

Subordination of llsn 

A trustee who consents that Hen of 
mortgage shall be subordinated to 
expenditures alleged to have been 
made for improvements on property 
by another corporation subsequent 
to mortgage may be removed.—Gib¬ 
son V. American L. & T. Co., supra. 

25. N.J.—Conover v. Guarantee 

Trust Co., 102 A. 844, 88 N.J.Eq. 
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4.50, affirmed 106 A. 890, 89 N.J. 
Eq. 585. 

28. Ill—Chicago Title & Trust Co. 
V. Chief Wash Co. 13 N.E 2d 153, 
.368 Ill. 146, reversing 9 N.E.2d 475. 
291 Ill.App. 275. 

27. U S —March v. Romare, C.C.Ala.. 
114 K. 200. reversed on othei 
grounds 116 F. 366, 53 C.C.A. 67.5 

28. Mich.—Metropolitan Holding ('’o 
V. Strause, 248 N.W. 541, 263 Mich. 
36. 

23. , U.S—Fidelity Trust Co. v. 
Wfishington-Oregon Corp., D.C 
Wash., 217 P. 588. 

Mich.—Metropolitan Holding Co. v. 
Strause, 218 N.W. 541, 363 Mich 
36. 

14a C.J. p 691 note 9. 

30. U.S.—Hidden v. Washington- 
Oregon Corp., D C.Wuah., 217 F. 
303. 

31. Mich.—Metropolitan Holding Co 
v. Strause. 248 N.W. 611, 266 Mich. 
36 . 
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to appoint a successor or substituted trustee al¬ 
though no provision therefor is made in the mort¬ 
gage; but all persons beneficially interested in the 
object of the suit must be made parties.32 

§ 1192. Rights and Remedies of Bondholders 

a. In general 

b. Representation of bondholders by 

trustee 

c. Control by majority 

d. Bondholders* committees 

e. Reorganization or modification agree¬ 

ments 

a. In General 

At between the bondholders end trustee, the rights 
of the bondholders are fixed by the trust Instrument. The 
bondholders are entitled to protection against unlawful 
acts resulting In the impairment or destruction of the 
security. 

The rights of a holder of corporate bonds se¬ 
cured by a deed of trust do not attach at the time 
he pays his money, but rather at the time the trust 


deed is made and bonds are issued and certified by 
the trustee.33 When a trusteeship is created and 
the bonds are lawfully issued, the rights between 
the bondholders and trustee are fixed,3 4 and the 
trustee may not, by its subsequent action or conduct, 
change these rights, unless authorized by the deed 
of trust or by the bondholders.35 Likewise, in this 
absence of agreement inter se, the rights of bond¬ 
holders as to each other are fixed by the terms of 
the trust instrument.^® 

Such restrictions as may be placed in the deed 
for the benefit of future bondholders may be waived 
by them, or if there has been a breach on the part 
of the trustee, the bondholder may be restricted in 
his remedy to a suit at law for damages, and will 
not be entitled in such case to a relief in cquity.37 

A bondholder is entitled to protection against the 
unlawful acts of others resulting in waste or de¬ 
struction of his security,33 and may also protect his 
rights against the fraudulent action of the trustee 
and other bondholders,3® or against the unauthor¬ 
ized act^ of the corporation,^® and to this end is cn- 


a2. Tenn—Cory v. Olmstead. 290 S. 
W. 31. 154 Tenn. 613. 

33. Wa.«h,—Welch v. Northern Bank 
& Trust Co., 170 P. 1029, 100 Wash. 
349. 

34. Cal.—Mercantile Trust Co, v. 
Sunset Road Oil Co.. 168 P. 1037, 
176 Cal. 461. 

Pa.—Commonwealth Trust Co. v. 
Ilummelstown Consolidated Water 
Co. No. 2, 29 PaDlst. 647, 48 Pa. 
Co. 331, 8 Corp. 318, 22 Dauph.Co. 
123. 275, 7 Corp. 520. 

Rights of bondholders on; 

Bond see supra S§ 1161-1164. 
Coupons see supra § 1170. 
Heorgunization see infra S 1587. 
Winding up see infra 9 1734. 

35. Cal.—Mercantile Trust Co. v. 
Sunset Road Oil Co., 168 P. 1037, 
176 Cal. 461. 

Pa.—Commonwealth Trust Co. v. 
Ilummelstown Consolidated Water 
Co. No. 2. 29 PaDist. 647, 48 Pa. 
Co. 331, 8 Corp. 318, 22 Dauph.Co. 
123, 275, 7 Corp. 520. 

14a C.J. p 690 note 86 [a]. 

Admitting second Issue to egnal lien 
with first 

(1) Trustee has no power to ad¬ 
mit second issue of bonds to equal 
Hen with those first issued, although* 
there is provision in bonds that they 
sbafl “be without distinction of pri¬ 
ority of one over another.*’—Com¬ 
monwealth Trust Co. V. Hummels- 
town Consolidated Water Co. No. 2, 
29 Pa.Dist. 647, 48 Pa.Co. 331, 8 
Corp. 318, 22 Dauph.Co. 123, 275, 7 
Corp. 520. 

(2) Trustee who undertakes to act 
as trustee for two classes of bond¬ 


holders cannot be considered as 
representing senior bondholders, so 
as to bind them by admissions in 
foreclosure suit, which give junior 
bondholders priority of lien over 
senior.—Howard v. Shinn, Or., 190 F. 
940, 111 C.C.A. 674. 

(3) Where coal company Issued 
two series of bonds secured by same 
mortgage, first being superior in 
lien, a contemporaneous contract by 
third parly to contribute to payment 
of first series was held to be one for 
direct benefit of holders of second, 
which they had right to enforce, 
even after foreclosure of mortgage 
had resulted in payment of first 
series, leaving second unpaid.— 
Wheeling & L. E. R. Co. v. Carpenter, 
C.C.A.Ohlo. 264 F. 772. 

Release of property from mortgage 

Where trust deed only authorizes 
trustee to release certain water 
rights on their sale, on price being 
paid to trustee to apply on mortgage, 
a release not made in furtherance of 
such sale, as a release by trustee to 
mortgagor or its successors after a 
repayment to trustee of money ad¬ 
vanced by trustee to pay interest on 
mortgage, is invalid, since releases 
cannot be made except in strict con¬ 
formity to terms of trust instrument. 
—LiUmar Land, etc., Co. v. Belknap 
Sav. Bank, 64 P. 210, 28 Colo. 344. 

36. Appoxtlonmsnt of advanos pay¬ 
ments 

Where certain participation certifi¬ 
cates in a mortgage are called and* 
paid in advance of maturity date, 
such payments, in absence of bad 
faith or intention to confer a prefer¬ 
ence, cannot be attacked by other 
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certificate holders and distribution 
compelled —Singer v. Title Guaran¬ 
tee & Trust Co.. 289 N.Y.S. 687, 160 
Misc. 447. 

37. Pa.—Spngg v. Commonwealth 
Title Ins., etc.. Co., 56 A. 33, 206 
Pa. 548. 

3& U.S—Great Western Min, etc., 
Co. v. Hams, C.C.Vt., Ill F. 38. 
reversed on other grounds 128 F. 
321, 63 C.C.A. 51, affirmed 26 S.Ct. 
770, 198 U.S. 561, 49 L Ed. 1163. 
N.J.—Ikelheimer v. Consolidated To¬ 
bacco Co., Ch., 59 A. 363. 

Right of mortgagee and trustee to 
protection of security see supra 9 
1191. 

39. N.J.—Ring v. New Auditorium 
Pier Co., 77 A. 1054, 77 N.J.Eq. 
422. 

Rooeipt of assets of another corpo¬ 
ration 

Bondholders, who have received 
benefit of assets rightfully belong¬ 
ing to another corporation, which is 
insolvent, will be required in equity 
to make restitution to bondhold¬ 
ers of latter.—Virginia Ry. & l*ower 
Co. v. Davis, C.C.A.Va., 284 F. 479, 
affirming. D.C.. Bowling Green Trust 
Co. v. Virginia Passenger A Power 
Co., 276 F. 965, certiorari denied Vir¬ 
ginia Ry. & Power Co. v. Davis. 43 
S.Ct. 247. 260 U.S. 746, 67 L.Ed. 
473. 

Actions by bondholders against trus¬ 
tee under railroad mortgage see 
the C.J.S. title Railroads 9 298, also 
61 C.J. p 860 note 96 et seq. 

40. N.Y.—Belden v. Burke. 25 N.Y.S. 
601, 72 Hun 51» reversed on other 
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titled, in some jurisdictions, to maintain a suit in 
equity.^^ A bondholder may always sue to prevent 
the impairment of his security, without reference 
whatever to the maturity of the bonds or nonpay¬ 
ment of intcrest.42 

The duty of the court to protect the bondholders’ 
security is merely to prevent an unlawful diver¬ 
sion of the mortgaged projierty, and it is not incum¬ 
bent on it to go further and direct an adjustment of 
an individual bondholder’s demands which arc un- 
liquidated.^3 That is a matter which must be tak¬ 
en up in independent suits.^^ 

Whether a transaction amounts to an unlawful 
diversion of property resulting in an impairment of 
the mortgage security, depends on the circumstanc¬ 
es of each casc.^5 

Where the holders of participation certificates 
issued against securities placed in trust seek the 
appointment of a receiver and an injunction to pre¬ 
vent the trustee from dissipating the securities, the 
matuiity date of the participation certificates can¬ 
not be extended to a definite date where the effect 
would be to make a new contract between the par¬ 
ties.^® 

Protection of corporate name. The use of the 
corporate name may be an element in the value of 
the bondholder’s security, and where this is so, its 
protection is a matter intrinsically of equitable 
cognizance. The bondholder’s right to relief in eq¬ 
uity by injunction does not depefid on the insol¬ 
vency of the corporation.^^ 

Application to directors. Where the alleged im¬ 
pairment of the bondholders’ security is due to im¬ 
provident acts of the directors, the bondholders in 
taking steps to protect their rights must first ap¬ 
ply to the directors to rescind their action or to dis¬ 


continue their practice. If bondholders fail to do 
this and give no good reasons for the failure, their 
action brought to nullify the alleged improvident 
act of the directors will fail.^® 

Changing sernrify.^^ Bondholders invest their 
money on the faith of the security pledged, and un¬ 
less the mortgage or trust deed authorizes a change 
or substitution, they have a right to rely on the 
particular security.^O 

Where bondholders enter into an arrangement 
with the corporation and other bondholders for the 
substitution of new scciirilies for the old, it is not 
sufficient merely to give a bondholder an opportun¬ 
ity to enter into the arrangement, but, in addition, 
he must also be placed in possession of all the facts 
to enable him to make his decision understandingly 
as to the wisdom rif entering into the arrangement. 
If such information is not given to him, he may lat¬ 
er claim the benefits of a new arrangement, al¬ 
though at the lime the opportunity was offered him 
to come in he failed or refused to do so. The fact 
that he did not ask to he included in the new ar¬ 
rangement for a considerable length of time after 
the foreclosure sale will not bar his right to claim 
the benefits of the arrangement, provided no one 
has in the meantime changed his position, and no 
rights of others have been affected by his delay.*>^ 

Assignee of bonds. Under the rules stated in 
Chattel Mortgages § 314 and in the C.J.S. title 
Mortgages § 356, also 41 C.J. p 672 note 79, an as¬ 
signment of the bonds, whenever made, carries 
with it all of the security provided for by the mort¬ 
gage and all of the rights, interests, and remedies of 
the mortgagee. The assignee has the right to 
follow the mortgaged property wherever found, ex¬ 
cept in the hands of a purchaser for value and 
without nolice.*»2 


frrounda 42 N.R 261. 147 N.T. 

642. 

41 . N.J,—Rlnjc V. New Auditorium 
Pier Co.. 77 A. 1064, 77 N.J.Eq. 
422. 

jporoelomro without notloo 

N.J.—Ring V. New Auditorium Pier 
Co.. 77 A. 1054, 77 N.J.Eq. 422. 

14a C.J. p 692 note 28 [a]. 

42 . Mass —Whitmore v. Interna¬ 
tional Fruit, etc., Co.. 102 N.E. 
69. 214 Mass. 625. 

N.J.—Reinhardt v. Inter-State Tel. 

Co., 63 A. 1097. 71 N.J.Eq. 70. 

14a C.J. p 692 note 32. 

48. U.S.—Land Title, etc., Co. v. 
Tatnall, N.J., 182 F. 806, 66 C.C.A. 
671. 


Unpaid otoek snhoeriptiono 

U.S.—Land Title, etc.. Co. v. Tatnall. 
supra. 

14a C.J. p 692 note 80 fa]. 

44 . U.S.~Land Title, etc., Co. v. 
Tatnall, supra. 

45 . US.—Great Western Min., etc., 
Co. V. Harris, C.C.Vt., Ill F. 38, 
revereed on other grounds 128 F. 
321, 63 G.C.A. 61, affirmed 26 S.Cl. 
770. 198 U.S. 561, 49 L.Ed. 1163. 

46 . Mo.—Seigle v. First Nat. Co., 
90 S.W.2d 776, 838 Mo. 417, 106 
A.L.R. 181. 

47. U.S.—Newby v. Oregon Cent. R. 

Co., C.C.Or., 18 F.Cas.No.10.144. 

Deady 609, 18 F.CaB.No.10.146. 1 
Sawy. 63. 

14a C.J. p 692 note 41 [a]. 
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48 . Mass—Dillaway v. Boston Gas 
Light Co., 64 N.E. 359, 174 Mass. 
80 

49 . Liability of trustee as to change 
of security see supra 9 1191 e. 

58. Iowa —Richardson v. Union 

Mortg. Co.. 228 N.W. 103, 210 Iowa 
346. 

N.Y.—Colorado, etc. R. Co. v. Blair, 
108 NE. 840, 214 N.Y. 497. Ann. 
Cas.l916D 1177. 

51. N.J.—Ring V. New Auditorium 
Pier Co.. 77 A. 1064, 77 N.J.Eq. 422. 

52. U.S.—Virginia Ry. & Power Co 
V. -Davis, C.C.A.Va., 284 F. 479, af¬ 
firming, D.C., Bowling Green Trust 
Co. V. Virginia Passenger & Pow¬ 
er Co., 276 F. 966, certiorari denied 
Virginia Ry. & Power Co. v Davis. 
43 S.Ct 247, 260 U.S. 746, 67 L.Ed. 
478. 
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Rents and profits. In accordance wkh the rule 
stated 'in the CJ.S. title Mortgages § 316, also 41 
C.J. p 627 note 26, the trustee, and the bondhold¬ 
ers, are not entitled to the rents and profits of the 
mortgaged property, and so long as the corporation 
is in possession of the mortgaged property, it is en¬ 
titled to receive the rents to its own iiSc, or to as¬ 
sign them, without liability to the bondholders.®^ 

Pleading and parties. In an action by bondhold¬ 
ers with respect to the corporate property secur¬ 
ing their bonds, the petition or complaint must state 
a cause of action.®^ 

Stockholders of a corporation are not necessary 
parties in an action wherein bondholders seek to 
enforce their rights against the property of the cor¬ 
poration.®® In a suit by the pledgee of corporate 
bonds to protect the security from waste, for the 
appointment of a new trustee, the termination of 
the corporation’s business, and the appointment of 
a receiver, the pledgor, having an equity of redemp¬ 
tion in the bonds, is a necessary party.®® In an ac¬ 
tion by a bondholder merely to compel defendant 
corporation to fulfill the agreements on its part 
contained in the deed of trust, and not seeking to 
reach in any way the security provided in such 
deed, or the income of the business, through the 


rights or powers of the trustee, the trustee is not a 
necessary party.®^ 

Right to list of bondholders. Where the statute 
so provides, a bondholder may apply to the court 
designated and in the manner prescribed for an or*- 
der directing the trustee of the issue and every ob¬ 
ligor of the bond, or any of them, to furnish a list 
of names and addresses of all of the bondholders of 
the issue.®® 

b. Representation of Bondholders by Trustee 

The truitee generally represents the bondholders for 
the purposes of the trust. Express provisions In trust 
instruments have been sustained which forbid any action 
by the bondholders unless demand Is first made on the 
trustee. 

In defending or executing the trust, the trustee 
generally represents the corporate bondholders, 
who, although their rights are directly affected, in¬ 
dividually arc not necessary parties.®^ When the 
trustee acts in good faith, the bondholders arc con¬ 
cluded by a judgment against him although they 
were not parties to the litigation.®® On the other 
hand, the limit of the trustee’s authority, as de¬ 
termined by the trust instrument, see § 1191 supra, 
necessarily limits his authority to represent the 
bondholders,®^ and it is stated that the trustee rep- 


53. N.T,—^Fahnestock v. Clark Hen¬ 
ry Corporation, 272 N.Y.S. 49, 161 

Mlsc. 593. 

54. Allcflratloas held insaficlent 

(1) In proneral.—Lyons v. 833 
North Michif^an Ave. Bldg. Corpo¬ 
ration, 277 lll.App. 98. 

(2) Complaint of holder of bond 
certificate secured by trust mortfi^ase 
on hotel was insufficient to state 
cause of action based on acts, includ¬ 
ing lease of premises and conces¬ 
sions to operate swimming: pool and 
restaurant, allegredly constituting: 
waste, where mortgragor remained in 
possession and acts did not impair 
security but evidenced at most un¬ 
wise management.—Fahnestock v. 
Clark Henry Corporation, 272 N.Y.S. 
49, 151 Misc. 593. 

(3) Complaint of holder of bond 
certificate secured by trust mortgage 
executed by subsidiary was insuffi¬ 
cient to state cause of action based 
on agreement between parent corpo¬ 
ration and subsidiaries, where such 
agreement merely recognized that in¬ 
come from mortgaged property be¬ 
fore trustee demanded possession 
was subject to disposition by sub¬ 
sidiary.—Fahnestock v. Clark Henry 
Corporation, 272 N.Y.S. 49, 161 Mlsc. 
593. 

65. Iowa.—Des Moines Gas Co. v. 

West, 60 Iowa 16. 

Right of stockholders to defend or 


intervene in action against cor¬ 
poration see supra 5 660. 

58. U.S.—State NaL Bank v. Eureka 
Springs Syndicate Co., C.C.Ark., 178 
F. 369. 

67. U.S.—Spies v. Chicago, etc., R. 

Co., CC.N.Y., 30 F. 397. 

14a C.J. p 693 note 46 [a]. 

58. N.Y.—Bunkers Securities Cor- 
porg,tiun V. Roosevelt, 29li N.Y.S. 
721, 160 Misc. 693, reversed with¬ 
out opinion 291 N.Y.S. 788, 249 
App.Dlv. 602. 

59. U.S.—Allen v. Philadelphia Co., 
C.C.A Pa., 265 P. 807, affirmed 266 
F. 817, and certiorari denied 41 S. 
Ct. 8. 254 U.S. 633, 65 L.Ed. 448. 

Mass.—C^hamberlain v. James, 200 N. 
E. 361. 

N.Y.—Colorado, etc., R. Co. v. Blair, 
108 N.E. 840, 214 N.Y. 497, Ann. 
Cas.l916D 1177. 

14a C.J. p 693 note 61. 

Cause of action for wrongfully 
utilising or misapplying earnings of 
property subject to trust mortgage 
securing bond certificates, after re¬ 
ceiver’s appointment or possession 
by trustee, lies only to trustee, not 
certificate holders, who may sue only 
If trustee refuses.—Fahnestock v. 
Clark Henry Corporation, 272 N.Y.S. 
49, 161 Misc. 593. 

Money received by corporation 
A suit to enforce rights of bond¬ 
holders to money received by corpo¬ 
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ration Is ordinarily to be brought by 
trustees—Young v. Havilaiid, 10? 
N.E. 338, 216 Mass. 120. 

Foreclosure of mortgage: 

Bondholder as party see Infra I 
1203. 

Intervention by bondholder see in¬ 
fra 8 1204. 

Right of bondholder to foreclos* 
see infra | 1202. 

Representation of trustee under rail¬ 
road mortgage see the CJ.S title 
Railroad.s 8 293. also 51 C J. p 856 
note 77-90, p 860 notes 84-94. 
Right of bondholders to sue on bond 
see supra 88 3161-1163. 

60. U.S.—Richter v. Jerome, Mich. 
8 S.Ct. 106, 123 U.S. 233, 31 L.Ed. 
132. 

14a C.J. p 693 note 62. 

Application for reoeivar 

Bondholder is bound by trustee’s 
bona fide act In applying for receiv¬ 
er in foreclosure suit for mortgagor 
corporation, so long as he does not 
appear in proceeding individually.—^ 
Title Ins., etc., Co. v. California Dev. 
Co.. 152 P. 664, 171 Cal. 227. 
Conclusiveness against cestui que 
trust of Judgment against trustee 
see the C.J.S. title Judgments | 
778. also 34 C.J. p 1003 note 43 et 
seq. 

41. N.Y.—Colorado, etc. R. Co. v. 
Blair, 108 N.E. 840, 214 N.Y. 497, 
Ann.Cas.l916D 1177. 
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resents the bondholders only in ^natters afTecting 
the enforcement of the security and administration 
of the trust property under the terms of the trust.®^ 

Although the trustee ordinarily represents the 
bondholders in litigation affecting the trust proper¬ 
ty, nevertheless, they arc not without a remedy in¬ 
dividually if the trustee is derelict in his duty.®® 
When the trustee fails to institute the necessary 
action, a demand on him to bring suit ordinarily is 
required as a condition precedent to the institution 
of a suit by the bondholders themselves,®^ and, in 
the absence of a demand and refusal, it must be 
shown that a demand, if it had been made, would 
have been unavailing.®® Furthermore, bondholders 
may sue or intervene where the trustee stands in a 
hostile position or has assumed a position injurious 
to their interests.®® 

action** clause in mortgage. Provisions in 


trust indentures, empowering the trustee to take 
steps to enforce the security and prohibiting any 
action by the bondholders with reference to their 
security unless demand is made on the trustee by a 
certain number of stockholders, etc., generally have 
been held valid,®7 and bind the bondholders when 
the bonds incorporate the provisions by reference 
to the trust deed.®® 

Such provisions are not only for the benefit of 
the corporation and trustee, but they also protect 
other bondholders who rely on the trust indenture 
as security for their bonds.®® Such provisions do 
not oust the jurisdiction of the courts,^® but merely 
impose certain conditions precedent on the bond¬ 
holders in respect to their right to enforce the se- 
curity.71 Under such mortgage provisions, the 
bondholders ordinarily may not enforce their se¬ 
curity until they have made a proper demand on the 
trustee and he has declined to act.^® 


Ooaoellatloa of mortaraao and bond 

Bondholders are necessary parties 
to suit in equity to cancel corporate 
mortgaKc and bond secured by it, 
and service of process on trustees in 
mortfirafft* is not sufficient to conclude 
bondholders.—Harrlsburff, etc , II. 
Co.'s App.. Pa., 16 A. 459. 1 L.H.A 
230. 

aa. US —Baker v. Central Trust Co., 
CCA.Ohio, 235 P. 17. 148 C.C.A. 
511 

14a C.J. p 686 note 78. 

03. U.S—^Allep V. Philadelphia Co, 
C.C.A.Po., 266 F. 807, affirmed 265 
P. 817, and certiorari denied 41 S. 
rt. 8, 254 US. 633. 66 L 448. 
Mass.—Youna v. Haviland, 102 N.E. 

338, 215 Mass. 120. 

Representation of class 

In accordance with the rules dis¬ 
cussed in the C J.S. titles l^quity | 
115, also 21 C.J. p 284 note 16-p 297 
note i:9. Judfrments 9 777. also 34 C. 
J. p 1002 note 35 et seq.. and Parties 
99 13-16, also 47 C.J. p 40 note 93-p 
63 note 69. a suit to determine va¬ 
lidity of plan of reilnanclnK street 
railroad was properly brought by 
holders of several series of bonds 
fairly representative of respective 
classes.—Commonwealth Life Ins. Co. 
V. Louisville Ry. Co., 29 S.W.2d 662, 
234 Ky. 802. 

06. U.S. —Consolidated Wat^-r Co. v. 
San Diego. C.C.Cal., 92 P. 759. 
**Thl8 oorreaponda to the mla Lsee 
supra 9 659] that one or more stock¬ 
holders may sue in their own names 
to enforce rights of the corporation, 
if and only if redress cannot be ob¬ 
tained through the corporation it¬ 
self.”—Young V. Haviland, 102 N.IS. 
338, 339, 216 Maas. 120. 

66. Mass.—Young v. Haviland, 102 
N.E. 838, 216 Maas. 120. 


TvtUity of demand 

The fact that trustees were negli¬ 
gent in taking no steps to enforce 
an accounting, and that they had 
complete confidence in officers of 
mortgagor, is not sufficient to show 
that demand on trustees to sue would 
have been unavailing.—Young v, 
Haviland, supra. 

66. U.S.—Continental, etc., Trust, 
etc., Bank v. Allis-Chalmera Co., 
D.C.Wls., 200 P. 600. 

ColloaloiL bar tmstaas 

(1) Where trustees are guilty of 
collusion, bondholders may maintain 
action for injunction to restrain 
fraudulent diversion of property sub¬ 
sequently acquired or property ac¬ 
quired after execution of mortgage, 
which provides that all properly sub¬ 
sequently acquired by company shall 
become part of security.—Weetjen v. 
St. Paul, etc., R. Co.. 4 Hun, N.Y., 
529. 

(2) Bill of bondholders and certifi¬ 
cate holders socking to recover for 
trusts money misappropriated from 
trusts, alleging collusion by trus¬ 
tees, and praying injunction, receiv¬ 
ership, accounting, and marshaling of 
assets, stated cause of action in equi¬ 
ty. as against contention that com¬ 
plainants were simple contract credi¬ 
tors who had not exhausted legal 
remedies.—Marion Mortg. Co. v. Ed¬ 
munds, C.C.A.Fla.. 64 P.2d 248. 
Intervention in suit to foreclose 

mortgage see infra f 1294. 

67. U.S—Home Mortgage Co. v. 
Rfimsev, C.C.ANC., 49 P.2d 7.18 

Cal.—Dletzel v. Anger, 65 I».2d 8U3, 
8 Cal.2d 373. 

N.C.—Jones V. Atlantic & W. R. Co., 
137 S.E. 706, 193 N.C. 590. 

Wash.—Moore v. Tumwater Paper 
Mills Co., 42 P.2d 29, 181 Wash. 
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45. certiorari denied 56 S.Ct 113. 
296 U.S. 697, 80 L Ed. 423. 

Control of suit by majority bondhold¬ 
ers see infra 9 1192 c. 

Eltect of mortgage provisions on 
bondholders' right to; 

Foreclose mortgage see Infra 9 

1202. 

Sue on bond see supra 9 1161. 

68. U S.—Carson v. Long-Bell Lum¬ 
ber Corporation, C.C.A.Mo.. 73 F.2d 
397, affirming, D.C., Hutson v. Long 
Bell Lumber Co., 1 F.Supp. 468. and 
certiorari denied Carson v. Long- 
Bell Lumber Corporation, 55 S.Ct. 
362, 294 US. 707, 79 L.Ed 1242, 
rehearing denied 55 S Ct. 606. 294 
U.S. 731, 79 L.Ed. 1261. 

69. N.C.—Jones v. Atlantic & W. R. 
Co., 137 S.E. 706, 193 N.C. 590. 

Wa.sh.—Moore v. Tumwater Paper 
Mills Co., 42 P.2d 29. 181 Wash. 45, 
certiorari denied 56 S Ct. 113, 296 

U. S. 597, 80 L.Ed. 423. 

71k N.C.—Southern Nat. Bank v. 

Germania, 97 S.E. 1, 176 N.C. 318. 
Constitutional guaranty of open 
courts see Conatitutional Law 9 
708 ct seq. 

Legality of contracts ousting Juris¬ 
diction of courts see Contracts 9 
229. 

71. Wash.—Moore v. Tumwater Pa¬ 
per Mills Co., 42 P.2d 29. 181 Wash. 
45. certiorari denied 56 S.Ct. 113. 
296 U.S. 597, 80 L.Ed. 423. 

72. U.S.—Carson v. Long-Bell Lum¬ 
ber Corporation, C.C.A.Mo., 73 F. 
2d 397, affirming, D.C., Hutson v 
Long Bell Lumber ('"o.. 1 F Supp. 
168, and certiorari d<‘tiled Carson 

V. Long-Bell Lumber Corporation, 
56 S.Ct. 362, 294 U.S. 707, 79 L 
Ed. 1242, rehearing denied 55 S Ct. 
606, 294 U.S. 731. 79 L Ed. 1261— 
Rodman v. Richfield Oil Co., C.C.A. 
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On the other hand, under the provisions of the 
trust indenture, the bondholders may enforce the 
security where the trustee refuses to proceed after 
demand has ])een made on himJ^ Furthermore, 
without a prior demand on the trustee, a bondhold¬ 
er may bring suit, on behalf of himself and all oth¬ 
ers similarly situated, against the directors, based 
on fraudulent representations made in the mort- 
gage.^^ Moreover, it has been held that a provi¬ 
sion in a trust deed requiring a demand of a certain 
per cent in value of the bondholders on the trustee 
to commence proceedings is restricted to collection 
or foreclosure proceedings, and is not a limitation 
on the inherent rights of bondholders to protect 
their interests.^® 

e. Control by Majority 

Where a corporate mortgage or trust deed vests 
certain powers in the majority bondhoiders, their de¬ 
termination ordinariiy controls. 

The fact that a majority of the bondholders of a 
corporation may compromise and settle their claims 
against stockholders, promoters, and directors docs 
not prejudice the rights of the minority who do not 
assent to such settlement, nor prevent the court 
from enforcing for their benefit any rights which 
a corporation may have against thcm.76 

While the vested rights of minority bondholders 
may not be impaired by action of the majority, the 
minority bondholders may be estopped by their con¬ 
duct from objecting to the action of a majority, and 
they will be held to have done so when they stand 
by and see the majority bind themselves to a 
scheme of finance which at the time promises best 
for all parties. The remedy in such case, if the 
minority bondholders have any, is, it has been held. 


in law on the mortgage and not in equity for an 
injunction to thwart the proposed arrangement. 

Proinsions in mortgage. Where the mortgage or 
trust instrument vests certain powers in the major¬ 
ity of the bondholders, their determination ordi¬ 
narily controls.78 Unless the action of the major¬ 
ity of bondholders will be so seriously prejudicial 
to the interests of the minority as to require equita¬ 
ble relief, the court may not substitute its own judg¬ 
ment for that of the majority.^s 

However, clauses in a mortgage, giving power to 
the majority bondholders to modify the terms of 
the mortgage, are intended, it has been held, to 
protect the corporation as a going concern, and the 
majority bondholders will not be permitted, after 
the cessation of business, to use the power so given 
for the purpose of appropriating to themselves a 
fund which belongs to the entire body of bondhold- 

ers.®0 

Resirictwe provisions in mortgage as to remedies. 
Corporate mortgages or trust deeds sometime au¬ 
thorize the holders of a majority of the bonds in 
amount to waive a default of the corporation or to 
control or dismiss a proceeding for the enforce¬ 
ment of the security. Such provisions arc to be 
strictly construed,^^ and have been held to apply 
only to the rights of bondholders as against the 
security.*^ The effect of such provision on the 
rights of the minority bondholders or individual 
bondholders to separate remedies depends on the 
terms of the mortgage deed. Generally speaking, 
however, the failure of the majority to act will not 
conclude the rights of an individual bondholder un¬ 
less it is so stipulated in the mortgage or in the gov¬ 
erning statute; but he may file a bill in equity for 
the enforcement of the security by foreclosure of 


Cal., 66 F.2d 244—Wlnthrop v. Fel¬ 
lows, D.C.MIch., 230 P. 702, appeal 
di.smissed, 38 S Ct. 189, 245 U.S. 
679, 62 LEd. 644—U. S. Trust Co. 
V. Gordon, C.C.A.Ky., 216 P. 929, 
133 C.CA. 117. 

La.—Howe v. Louisiana Agrricultural 
1* Corporation, 99 So. 206, 155 La. 
241. 

N.y. —Rabenold v. Associated Gas & 
Electric Co., 266 N.Y.S. 620. 148 
Miac. 507. 

N.C.—Jones v. Atlantic & W. R. Co., 
137 S.E. 706, 193 N C. 590. 

Petition in ’bankruptcy ‘by kondhold- 
•rs for sale 

In case of bankruptcy proceedingrs 
against mortgagor, petition by bond¬ 
holders to have morti^atced property 
sold by trustee in bankruptcy free 
from all liens, and proceeds applied 
on mortgage debt, is not proceeding 
to enforce security, within meaning 


of mortgage provisions—TJ. S. Trust 
Co. v. Gordon, C.C.A.Ky., 216 F. 929. 
133 C,C.A. 117, 

73. Cal —Lowe v. Los Angeles Sub¬ 
urban Gas Co., 141 P. 399, 24 Cal. 
App. 367. 

Court may taka placo of trustee 

who refuses to act.—I^owe v. Los An- 
gclc.s Suburban Gas Co., supra. 

74. U.S.-—Slater Trust Co. v. Ran- 
dolph-Macon Coal Co.. C.C.N.Y., 166 
F. 171. 

14a C.J. p 693 note 61 [a]. 

75. N.J.—Hoyt v. E I. Du Pont de 
Nemours Powder Co., 102 A. 666, 
88 N.J.Eq. 196. 

76. U.S.—Land Title, etc., Co. v. As¬ 
phalt Co. of America, C.C.N.J., 121 
F. 687. 

77. Pa.—Buckley v. Union Canal Co., 
8 Phlla. 162. 
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78. U S.—March v. Romare. C.C.A. 
Ala., 116 F. 365, 63 C.C.A. 675. 

79. U.S.—March v. Romare, supra. 
Power of majority to remove tmstee 
IT S —March v Ilomare, supra. 

14a C.J. p 694 note 71 [a]. 

80. Mo.—^Vogelstoin v. Athletic Min. 
Co., App., 192 S.W. 760. 

81. Idaho.—I'ouge v. Co-operative 
Pub. Co., 66 P.2d 1119, 67 Idaho 
661, 110 A.L.U. 1322. 

83. Del.—^Noblc v. European Mort¬ 
gage & Investment Corporation, 
165 A. 167, 19 Del.Ch. 216. 

Effect of provisions on right of in¬ 
dividual bondholder to sue on: 
Bond see supra | 1163. 

Coupons sec supra § 1170. 

Right of trustee foreclose mort¬ 
gage without consent of majority 
bondholders see infra 8S 1198, 1199. 
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the mortgage and the sale of the mortgaged prop- 
erty.®3 Regardless of such provisions, if the con¬ 
tract has been breached, the minority stockholders 
may not be deprived of their right to equitable re¬ 
lief because a majority of the bondholders whose 
interests might be adverse should decline to join 
with them.®^ 

A provision of such a nature may not be con¬ 
strued to give to the majority bondholders the right 
to destroy the security of the minority bondholders 
to the point of releasing or discharging the indebt¬ 
edness.®® If such a construction were intended, the 
provision would be void and the courts could disre¬ 
gard it.®® Such a provision will not affect the mi¬ 
nority stockholders* right to appear in court to 
suggest modifications in the court’s decree for a 
foreclosure.®*^ 

d. Bondholders’ Oommittees 

The powers and duties of a bondholders* committee 
are dependent on the instrument appointing them and 
must be exercised in conformity therewith. Such in¬ 
strument does not affect the trustee's powers and ob¬ 
ligations as trustee. 

The powers and duties of a bondholders’ commit¬ 
tee appointed for the interests of the holders are 
dependent on the terms of the instrument appoint¬ 
ing them.®^ The general rules for the construc¬ 
tion of contracts, which arc discussed in Contracts 
§§ 294 ct seq, usually apply,®® Where the commit¬ 
tee prepared the agreement, it should be construed 
in favor of the bondholders.®® 


The duties and powers of a bondholders’ commit¬ 
tee are of a fiduciary character,®^ and must be ex¬ 
ercised as prescribed in the appointing instrument.®^ 

Bondholders depositing their bonds with a bond¬ 
holder’s committee have a right to require that it 
shall act in the execution of its trust in all respects 
in conformity with the terms of the instrument cre¬ 
ating it,®® and good faith is no excuse for depart* 
turc therefrom.®^ Unless the deposit agreement 
so provides, or the bondholders subsequently con¬ 
sent, the committee may not sell the corporate prop¬ 
erty which it has purchased at a foreclosure sale.®® 
Where the agreement provides that the committee 
may use the deposited bonds to procure temporary 
working capital, or that it may consent to the cre¬ 
ation of prior liens, or may use the bonds in a re¬ 
organization of the corporation, it has no authority 
to sell the bonds and use the proceeds in creating a 
new corporation; and where the agreement pro¬ 
vides that the expenses of the committee shall be 
apportioned ratably on the bonds deposited, and that 
the bondholders shall not be called on for any mon¬ 
ey except in case of the distribution of the bonds at 
the request of the holders of the majority, the com¬ 
mittee cannot impose an assessment on the holders 
and forfeit their rights in the bonds and proceeds 
for their failure to pay. The utmost that the com¬ 
mittee is entitled to do under such an agreement is 
to deduct its expenses and disbursements from the 
amount received, and then to account to the bond¬ 
holders.®® A provision in the bondholders’ agree¬ 
ment, to the effect that the committee assumes no 


83. U.S.—Chicago, etc., R. Co. v. 
Fosdick. 111., 1 S.Ct. 10, 106 U.S. 
47, 27 L.Ed. 47. 

84. U.S.—Hubbard v. Oalvcston. etc., 
R. Co., Tex. 200 P. 604, 118 C.C.A. 
608. 

85. Idaho.—Poage v. Co-operative 
Pub. Co., 66 P.2d 1119, 67 Idaho 
661, 110 A.Ij.R. 1322. 

Utah.—Weir v. Bauer, 286 P. 936, 75 
Utah 498. 

86. Idaho.—Poage v. Co-operative 
Pub. Co., 66 P.2d 1119, 67 Idaho 
561, 110 A.L.R. 1322. 

87. N.Y.—Columbia Knickerbocker 
Trust Co. V. Ithaca St. R. Co, 141 
N.Y.S. 249. 

88. Md.—Hewis v. Plsher, 191 A. 250, 
172 Md. 201—Carter v. Pocahontas 
First Nat. Bank, 98 A. 77, 128 Md. 
581. 

Bondholders' committee: 

On foreclosure sale see infra S 
1210. 

On reorganization see infra fi 1687. 

89. Md—Lewis v. Fisher, 191 A. 
250. 172 Md. 201. 

9a Md.—Lewis v. Fisher, supra. 


91. U.S.—Bullard v. Cisco, Tex., 64 
set. 177, 290 U.S. 179, 78 L Kd. 
254. 

N Y.—Jewett v. Commonwealth Bond 
Corporation, 271 N.Y S. 522, 241 
App.Div. 131, rever.«ung Bank of 
Manhattan Trust Co v. El Ida Cor¬ 
poration. 265 N.Y.S. 115, 147 Mi.sr. 
374, motion granted 196 N.K. 576. 
267 N.Y. 664. 

92. Md.—Carter v. Pocahontas First 
Nat. Bank, 98 A. 77, 128 Md. 581. 

93. N.Y.—Mabie v. Seymour, 140 N. 
Y.S. 1097, 80 Misc. 280. 

Objection to disposition 

(1) Bondholders representing small 
percentage of bonds were not rep¬ 
resentatives of bondholders in ob¬ 
jecting to disposition of bonds depos¬ 
ited with bondholders' protective 
committee, as respects setting aside 
such disposition.—Guaranty Trust 
Co. of New York v. Williamsport 
Wire Rope Co., D.C.Pa,, 14 P.Supp 
871. 

(2) Equity court would not inter¬ 
fere with sale of bonds deposited 
with bondholders* protective commit¬ 
tee on ground of inadequacy of price 
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paid, where only two bondholders 
owning only thirteen thousand dol¬ 
lars out of one million two hundred 
twenty-one thousand dollars of bonds 
objected to adequacy of such price. 
—(Suaranty Trust Co. of New York 
V. Williamsport Wire Hope Co., su¬ 
pra. 

94. Md.—Carter v. Pocahontas First 
Nat. Bank. 98 A. 77, 128 Md. 581. 

95. Md —Lewis v. Fisher, 191 A. 
250, 172 Md. 201. 

Acqnlsltioa of bonds after contract 
to resell 

Bondholders are entitled to object 
to sale of corporate assets by bond¬ 
holders’ committee of corporation, de¬ 
spite fact that bondholders were 
stockholders who had acquired their 
rights as bondholders by purchasing 
bond deposit certificates, in order to 
protect themselves as stockholders, 
after committee had already con¬ 
tracted to sell.—Lewis v. Fisher, su¬ 
pra. 

96. N.Y.—Mabie v. Seymour, 140 N. 
Y.S. 1097, 80 Mlsc. 280. 

Reorganization agreements see infra 
f 1582. 
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obligation to bondholders who do not deposit their 
bonds under such agreement, contemplates only that 
by such agreement no new obligations are assumed 
or cast on the members of the committee to any 
bondholders not depositing their bonds, and it will 
not free the members of the committee of any obli¬ 
gation under the mortgage or deed of trust, or 
growing out of it.®7 The rule forbidding the dele¬ 
gation ol authority by a trustee does not prevent 
the majority of bondholders delegating to a commit¬ 
tee the power to give necessary instructions to the 
trustee of the corporate mortgage or deed of trust 
securing the bonds.®* Independently of an express 
agreement thereon, a committee representing bond¬ 
holders is entitled to reasonable compensation for 
services rendered in good faith pursuant to a bond¬ 
holders* agreement.®® 

In an action by bondholders on behalf of them¬ 
selves and other bondholders against the bondhold¬ 
ers* committee for the rescission of the deposit 


agreement and return of the bonds, the general 
rules, discussed in the CJ.S. title Equity § 145, also 
21 CJ. p 284 note 16-p 297 note 29, and in the C.J.Sw 
title Parties §§ 13-16, also 47 CJ. p 40 note 93-p 53 
note 69, respecting representation of a class, ap- 
ply.i When all of the bondholders are not prop¬ 
erly represented, the mere service of process on 
the committee will not confer jurisdiction over the 
bondholders not otherwise before the court.® 

The court is without authority to alter a deposit 
agreement by substituting receivers or successor 
trustees for members of the committee unless good 
cause is shown.® 

Actions by bondholders^ committee. Under rulc.s 
discussed in the CJ.S. title Equity § 19 et seq, also 
21 CJ. p 35 note 15 et seq, an action by a bond¬ 
holders* committee may not be maintained in eq¬ 
uity unless some ground of equity jurisdiction is 
displayed by the bill.^ 


97. U.S.—Fidelity Trust Co. v. 

Washlnffton-Oregon Corp., D.C. 
Wash., 217 P. 688. 

98. U.S.—Fidelity Trust Co. v. 

Washington-Oregon Corp., supra. 

99. Md.—Lewis V. Fisher, 197 A. 
571, 174 Md. 41, 116 A.L.R. 656. 

Breaoli of duty not shown 
Where bondholders’ protective com¬ 
mittee in good faith but without au¬ 
thority resold property purchased on 
foreclosure sale, which resale it at¬ 
tempted to sustain against bondhold¬ 
ers in belief that Interest of bond¬ 
holders would be best served by ad¬ 
vantageous sale of property by which 
bonds were secured, action of com¬ 
mittee could not be characterized as 
willful and deliberate breach of fldu- 
clary duty so as to disentitle it to 
compensation.—Lewis v. Fisher, su¬ 
pra. 

1. Bondholders hold not ontltlod to 

sue 

Bondholders who were parties to 
only hfteen of seventy-eight distinct 
deposit agreements with bondholders* 
committees were without capacity to 
sue in behalf of bondholders under 
remaining sixty-three bond Issues 
and deposited agreements, to remove 
committees, etc., although Identical 
persons composed committees, and all 
bond issues were underwritten by 
same investment house.—Karrigan v. 
Pounds, 2G6 N.Y.S. 676, 239 App.Dlv. 

1, reversing 264 N.T.8. 363, 147 Misc. 

666 . 

Conclusivencss of Judgment against 
persons of class represented see 
the C.J.S. title Judgments 5 777, 
also 34 C.J. P 1002 note 35 et seq. 

2. N.Y.—Harrigan v. Pounds. 266 N. 
T.S. 676, 239 App.Div. 1, reversing 
264 N.Y.S. 363, 147 Misc. 666. 


3. N.Y.—^Harrigan v. Pounds, supra. 
Bvldsnos held sufielsiit 

In proceeding by bondholders 
against bondholders* committee to re¬ 
cover bonds delivered to committee, 
and to have refinancing plan declared 
void, and to remove committee be¬ 
cause its proposed plans of reorgani¬ 
zation were detrimental to interest 
of cestuis, and to have substitute 
committee or trustee appointed, the 
record was held to show that com¬ 
mittee was attempting to enrich it¬ 
self at expense of bondholders, au¬ 
thorizing grant of relief prayed for. 
—Jewett V. Commonwealth Bond Cor¬ 
poration. 271 N.Y.S. 622, 241 App. 
Div, 131. reversing Bank of Manhat¬ 
tan Trust Co. V. Kllda Corporation, 
265 N.Y.S. 115, 147 Misc. 374, motion 
granted 196 N.E. 676, 267 N.Y. 654. 

4i Mass.—Chamberlain v. James, 200 

N.E. 361. 

Adequate remedy at law 

(1) Suit by bondholders’ commit¬ 
tee for accounting between corpora¬ 
tion and officers and stockholders, 
and for damages for fraudulent 
breach of officers* and stockholders' 
contract to manage mortgaged prop¬ 
erty in bondholders’ interest, was 
within no statute giving equitable 
remedy regardless of adequacy of le¬ 
gal remedy.—Chamberlain v. James, 
supra. 

(2) Bill by bondholders’ committee 
against corporation's officers and 
stockholders for fraudulently breach¬ 
ing contract to manage mortgaged 
property in bondholders’ interest is 
demurrable. In absence of showing 
that legal remedy was inadequate, 
unless other ground for equitable re¬ 
lief appeared. — Chamberlain v. 
James, supra. 


(3) On accounting between bond¬ 
holders and corporation's officers and 
stockholders, bondholders* committee 
was entitled to recover only dam¬ 
ages for breach of officers’ and stock¬ 
holders' contract to manage mortgag¬ 
ed property in bondholders’ interest, 
and on such accounting rule of dam¬ 
ages could not be more favorable to 
committee than in action at law.— 
Chamberlain v. James, supra. 

ndueiary rslatloa 

(1) Bill by bondholders’ committee 
for accounting between corporation 
and officers and stockholders, who 
contracted with committee to man¬ 
age mortgaged property in bondhold¬ 
ers’ interest, was demurrable be¬ 
cause not showing flduciary relation 
of officers and stockholders to bond¬ 
holders, especially since mortgage se¬ 
curing bonds ran to trustee who was 
not parly to suit.—Chamberlain v. 
James, supra. 

(2) Contract with bondholders’ 
committee by corporation's officers 
and stockholders to manage mort¬ 
gaged property in interests of hold¬ 
ers of mortgage bonds. In considera¬ 
tion of forbearance to foreclose, does 
not make officers or stockholders 
trustees or quasi trustees for bond¬ 
holders.—Chamberlain v. James, su¬ 
pra. 

Brand 

Bill by committee representing 
holders of Junior mortgage bonds for 
accounting between corporation and 
officers and stockholders was not 
maintainable by reason of allegations 
that officers and stockholders fraud¬ 
ulently breached contract with com¬ 
mittee by permitting foreclosure sale 
to senior mortgagee, who resold 
property to another corporation or- 
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9 . BaorganintiMi or Modlicattoi Agreomento 

A reorganization plan may be entered Into by the 
bondholders with the mortgagor, sometimes under express 
sanction of statute, whereby their rights under the mort* 
gage are modified and adjusted. 

Where it is sought to modify the terms rf the 
mortgage in favor of the mortgagor, those bond¬ 
holders who assent to the proposed modification in 
writing will be bound by the terms of such assent, 
while those who do not assent have the right to in¬ 
sist on the original terms of the bond and mortgage 
or on statutory action by the trustee if the statutory 
number of bondholders so insists.® Where the plan 
is for the readjustment of outstanding first mort¬ 
gage bonds, the consent of the holders of junior se¬ 
curities should be secured, and where a plan is pre¬ 
sented to the court for approval, although it may 
be impossible to get the assent of each subordinate 
bondholder, a substantial majority should be se¬ 
cured and action by the remainder protected against 
by an agreement of indemnity. Further, the court 
should exercise care to see that any consent to the 
modification or extension of bonds be given, on the 
understanding and condition that all of the present 
bonds remain on an equal fooling and that the trust 
mortgage shall continue to be held for their benefit 
on the same fooling.® A single bondholder is not 
entitled in equity to have set aside as fraudulent a 
refinancing plan to which the majority of bond¬ 
holders has assented where such relief would be 


inequitable and there exists an adequate remedy 
at law.7 

§ 1193. Rights and Duties of Mortgagor 

a. In general 

b. Injunction against foreclosure 
a. In General 

A corporate mortgagor*! rights an(l duties may be 
defined In the mortgage or trust deed, or arise by Im¬ 
plication from the making or terms of the mortgage. It 
must maintain the Integrity of the bondholders* se¬ 
curity; and the use of the proceeds of the bonds may be 
restricted. 

The rights of a corporation mortgagor may be de¬ 
fined in the trust deed or mortgage, as where it is 
given authority to sell its bonds through its own di¬ 
rectors instead of through the trustees,® or to loan 
a portion of the proceeds of its bonds to operating 
companies controlled by it.® Under a trust instru¬ 
ment plainly and definitely so authorizing, the cor¬ 
porate mortgagor has a right to collect and retain 
the proceeds of collateral pledged with the trustee 
as security for the bonds secured by the trust in¬ 
strument, so long as it pays principal and interest 
on the bonds as they respectively mature.^® 

While a mortgagor’s duties under a trust deed or 
mortgage may be set forth expressly in the terms of 
the deed itself, they may also arise by necessary im¬ 
plication from the making of the mortgage or its 
terms,ii or from a subsequent transfer of the bond 


f^anlzfd by storkholdcrs* employees. 
—Chamberlain v. James, supra. 

Ctomplloatsd aoooimt 
Bill by committee representing 
holders of morlfiraKe bonds was held 
to show no account between commit¬ 
tee and corporation’s officers and 
stockholders, who allegedly fraudu¬ 
lently breached contract with com¬ 
mittee by permitting foreclosure of 
prior mortgage, and hence was not 
maintainable on theory of account 
too complicated for action at law.^ 
Chamberlain v. James, supra. 

6. N.y. —Droge v. National Tower 
Corporation, 11 N.T.S.2d 273, 170 
Misc. 781. 

Deposit agreomaBt a pzlvats oontract 

Deposit agreement, voluntarily en¬ 
tered into by bondholders and bond¬ 
holders' protective committee, au¬ 
thorizing committee to adopt plan of 
reorganization or to sell deposited 
bonds, was private contract which 
could not be changed by court, not¬ 
withstanding court's assumption of 
Jurisdiction over reorganization plan. 
—Guaranty Trust Co. of New York 
V. Williamsport Wire Rope Co., D.C. 
Pa., 14 F.Supp. 871. 


Withdrawal of assent 

A corporation bondholder, assent¬ 
ing to modi float ion of trust mortgage 
securing bonds, should not be permit¬ 
ted to withdraw such assent after 
corporation has acted and it and oth¬ 
ers have changed their positions in 
reliance thereon.—Droge v. National 
Tower Corporation, 11 N.y.S.2d 273, 
170 Miac. 781. 

Form of assent 

The statutory provision, authoriz¬ 
ing revocation of trust in realty by 
creator thereof with beneficiary’s 
written consent, acknowledged and 
approved as required to record con¬ 
veyances of realty, does not cover 
personal property, so that corpora¬ 
tion bondholder’s written assent in 
form prescribed by such provision to 
modiflcatlon of real estate trust 
mortgage securing bonds is not re¬ 
quired.—Droge v. National Tower 
Corporation, supra. 

SnlllcienoF of aoosptanos 

A corporation bondholder’s quail- 
fled acceptance of proposed plan for 
modification of trust mortgage secur¬ 
ing bonds by post card indicating his 
assent thereto “for a limited time" 
was in effect a counter offer, accept¬ 
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ance of which might be shown by 
parties’ subsequent acts, the question 
becoming one of fact.—Droge v. Na¬ 
tional Tower Corporation, supra. 

6L N.Y.—^People v. S. W. Straus & 
Co., 2G7 N.y.S. 227, 149 Misc. 38. 
Flan held to merit presentation 
N.y. —^I'eople V. S. W. Straus & Co., 
supra. 

7. Mich —Dickens v. Detroit Estates 

Corporation, 239 N.W. 386, 256 

Mich. 127—Hall v. Detroit Estates 
Corporation, 239 N.W. 384, 256 

Mich. 121. 

8 . Wash—Vancouver Trust, etc.. 
Bank v. Union Woolen Mills, 147 
P. 643. 86 Wash. 114. 

9. U.S.—Pennsylvania Finance Co. 
v. New Jersey Short Line R. Co.. 

. D.C.N.J., 193 F. 507. 

10. Iowa.—Walker v. Howell, 226 N. 
W. 85, 209 Iowa 823, rehearing de¬ 
nied and amended on other ground'* 
229 N.W. 2. 

11. U.S.—Farmers' L. A T. Co. v. 
Penn Plate-Glass Co.. Pa., 103 F. 
132, 43 C.C.A. 114, 56 L. U A. 710. 
affirmed 22 S.Ct 842. 186 U.S. 434. 
46 L.Ed. 1234. 
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and mortgage to a third party It has been held, 
however, that a provision in a mortgage that it shall 
be no part of the trustee’s duty to insure the mort¬ 
gaged property against fire, but that the trustee may 
in his discretion require the same to be done, does 
not impose on the mortgagor the obligation to keep 
the property insured for the benefit of bondholders 
on demand of the trustee.^® 

Use of proceeds of bonds. The corporate mort¬ 
gage may restrict the use of the proceeds of the 
bonds to certain purposcs.^^ In such case, the mon¬ 
ey arising from the sale of the mortgaged bonds is 
a trust fund, to be used in gdod faith by the corpo¬ 
ration for the purposes stated in the mortgage,^® 
and any diversion of the proceeds to an unauthor¬ 
ized use will give the mortgagee or the bondholder 
whom he represents an equitable lien on the prop¬ 
erty of the corporation wrongfully receiving such 
proceeds, with actual or constructive knowledge 
that it had no right to receive them for such pur¬ 
pose; but where the use of the proceeds by the 
mortgagor is not a diversion, the equitable lien does 
not attach.i® 

Maintaining bondholders* security. It is the duty 
of the mortgagor at all times to maintain the in¬ 
tegrity of the bondholders’ security, and he cannot 
commit any acts of waste resulting in a total or par¬ 
tial dissipation of that security. 

b. Injunction against Foredosure 

A corporate mortgagor may, on proper grounda, en¬ 
join a threatened foreclosure, when the remedy at law 
la Inadequate, but not when the grounds can be set up 
as a defense to a foreclosure action, or are not estab¬ 
lished by the evidence. 

A corporation which has issued bonds secured by 
mortgage on its property, both of which are illegal 
as in violation of express prohibition of the stat- 

la. AoconntlAff for rents 

Mort^aRor which was subsidiary 
corporation of mortRaffee, and which, 
after default on bond secured by 
mortRaRe, was permitted to collect 
and retain rents from property, al¬ 
though mortRagee was in default on 
guaranty to third person to whom 
it had transferred mortgage, assum¬ 
ing liability for mortgagor's perform¬ 
ance, and to whom mortgagee conse¬ 
quently owed duty to collect and hold 
in trust rents from property, acted 
for mortgagee in collecting rents and 
was subject to same duly to account 
to holder of bond and mortgage for 
rents so collected.—Prudential Ins. 

Co. of America v. I^and Estates, C,C. 

A.N.T.. 79 F.2d 196. 

13L U.S.—Farmers’ L. & T. Co. v. 

Penn Plate-Glass Co., Pa.. 103 P. 

132. 43 C.C.A. 114, 66 L.R.A. 710, 


ute, as well as ultra vires, is entitled on that ground 
to an injunction against a threatened foreclosure of 
the mortgage, whenever the remedy at law is inade¬ 
quate; nor can its right to an injunction be defeat¬ 
ed by its delay in bringing suit where it is shown 
that the corporation remained in possession of the 
mortgaged property and that its possession had nev¬ 
er been interfered with, and that no rights under 
the void obligations had ever been asserted until 
immediately prior to the commencement of the cor¬ 
poration’s suit for an injunction.^* However, 
where the grounds of an injunction sought by the 
mortgagor can be set up as a defense to a foreclo¬ 
sure action, and such remedy is adequate for the 
protection of its rights, it will not be entitled to an 
injunction. Thus, a corporation mortgagor is not 
entitled to an injunction against the foreclosure of 
a trust deed securing corporate bonds and to compel 
a return of the bonds on the ground of their fraud¬ 
ulent transfer where such facts would be available 
as a defense to the foreclosure action nor is the 
mortgagor entitled to an injunction against foreclo¬ 
sure where the grounds for restraining the fore¬ 
closure are not established by the evidence.^* 

§ 1194. Assignment 

General ruiet control at to the assignment of cor¬ 
porate mortgages.' 

Under the general rules as to assignability of 
mortgages, the assignee takes subject to equities as 
between the mortgagor and mortgagee, and, in or¬ 
der to enable the assignee to take advantage of the 
corporation mortgagor’s estoppel, he must be a bona 
fide holder and can be protected by the estoppel only 
to the extent to which he has parted with money or 
things of value in consideration of the assign- 
mental Where a mortgage is executed to secure 

19. Cal.—^Waymlre v, San Franclaco. 
etc.. R. Co., 44 P. 1086, 112 Cal. 646. 

aOt N.Y„—Sire V. Long Acre Square 
Bldg. Co., 100 N.T.S. 307, 60 Misc. 
29. 

ai. N.J.—Wiencke v. Branch-Bridge 
Realty Corporation, 4 A.2d 415, 126 
N.J.Eq. 135. 

Fallnxe to make iBqnlrsr 

Where assignee of mortgage re¬ 
lied on what purported to be a waiv¬ 
er of notice of special meeting of 
corporate mortgagor held on date of 
mortgage, copy of resolution ac¬ 
knowledging debt to mortgagor’s 
president and authorizing mortgage 
and estoppel certiAcate by officers 
and directors, without attempting to 
examine mortgagor’s books or mak¬ 
ing other inquiry regarding validity 
of debt, assignee was not a bona fide 


affirmed 22 S.Ct. 843, 186 U.S. 434, 
46 L.Ed. 1234. 

14. U.S.—Gay v. Hudson River Elec¬ 
tric Power Co.. C.C.N.Y.. 190 F. 
773, suspension of execution denied 
191 F. 828, 112 C.C.A. 342. 

IBw U.S.—Gay v. Hudson River Elec¬ 
tric Power Co., supra. 

Ohio.—Columbus, etc., R. Co. V> 
Burke, 10 Ohio Dec., Reprint, 136, 
19 Clnc.L.Bul. 27. 

16. U.S.—Gay v. Hudson River Elec¬ 
tric Power Co., C.C.N.Y., 190 F. 
773, suspension of execution denied 
191 F. 828. 112 C.C.A. 342. 

14a C.J. p 696 note. 22. 

17. N.J.—Hoyt V. E. I. Du Pont de 
Nemours Powder Co., 102 A. 666, 
88 N.J.Eq. 196. 

19. U.B.—Gunnison Gas, etc., Co. v. 
Whitaker. QC.Mo., 91 F. 191. 
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a note, an innocent holder in due course of the note 
and mortgage for value and before maturity is not 
subject to any defenses which the corporation or 
stockholder may have had, if any, against the orig¬ 
inal payee,22 but where a mortgage and note se¬ 
cured arc assigned by the mortgagee after matur¬ 
ity, the assignee is entitled only to such relief as the 
mortgagee could have obtained.23 Where a fraudu¬ 
lent mortgage is executed by a corporation to a ma¬ 
jority stockholder and by him assigned as collateral 
security to a minority stockholder, the latter*s rights 
are also affected by the fraud in its inccption.2^ 
Where an assignee, on the assignment of a corpo¬ 
ration's note and mortgage as collateral security, 
had no knowledge of a resolution of the mortgagor 
corporation providing for payment out of a speci¬ 
fied fund, he is not bound thereby.^^ One who 
buys the note and mortgage of a corporation from 
the original payee before dishonor takes it free 
from any claim that the security was taken by the 
corporation in an ultra vires transaction, where the 
sale is negotiated by the officers of the corpora- 
tion.26 

The mortgagor is entitled to deal with the mort¬ 
gagee until record of the assignment or notice of 
facts putting it on inquiry, but where the corpora¬ 
tion has knowledge through its officers, it is not en¬ 
titled to protection because of the failure to record 
the assignment of a mortgage which is fraudulently 


discharged.*^ 

An assignee may have appropriate relief in eq¬ 
uity against the assignor when he is induced by mis¬ 
representation or concealment to enter into the 
transaction.28 

Questions as to the rights and liabilities growing 
out of the assignment of mortgages generally are 
discussed in the C.J.S. title Mortgages §§ 368-384, 
also 41 C.J. p 690 note 57-p 706 note 11. 

§ 1195. Maturity, Payment, Discharge, and 
Release 

Questions as to the maturity, payment, discharge or 
release of corporate mortgages are to be determined in 
the iight of the particuiar provisions of the instruments 
involved and the circumstances of the particular transac¬ 
tion under principles of general application in the law of 
mortgages. 

Mortgages of real estate by corporations, ordi¬ 
narily, become due and jiayablc at the time specified 
by the mortgage for its maturity and in accord¬ 
ance with the view that the doctrine of anticipatory 
breach, sec Conlracls § 472, is inapplicable to such 
cases. It has been held that there can be no legal 
default prior to the time specified by the mortgage 
for payment of the mortgage indebtedness.^^ Pro¬ 
visions of corporate bonds secured by trust deed 
for acceleration of the maturity of the secured ob- 
kgation on specified defaults may, however, as pre- 


holder of mortgage as against mort¬ 
gagor's creditors.—Wiencke v. 
Branch-Bridge Ilealty Corporation, 
supra. 

Fast iBdebtsdiLSSS 

Assignee of mortgage as security 
for past indebtedness takes subject 
to defenses good as against assign¬ 
or.—Dollar Cleansers and Dyers v. 
MacGregor. 161 A. 169. 163 Md 106 

22. Utah.—Huntington Roller Mills 
& Mfg. Co. V. Miller. 208 P. 531. 60 
Utah 236. 

Wont of anthoriiatioB of execution 
of note and mortgage by directors at 
a regularly called meeting cannot be 
asserted.—Huntington Roller Mills & 
Mfg. Co. V. Miller, supra. 

23. Fla.—Bird v. Lake Mabel Devel¬ 
opment Corporation. 160 So. 797, 
112 Fla. 494. 

mamady against stookboldars 

Where execution of mortgage and 
issuance of stock were all part of 
one transaction, assignee after ma¬ 
turity of note and mortgage could 
not compel recipients of stock to pay 
par value to corporation to satisfy 
his Judgment against corporation.— 
Bird V. Lake Mabel Development Cor¬ 
poration, supra. 

24. Mich.—Osborn v. Detroit Kraut 
Co.. 160 N.W. 442, 193 Mich. 664. 

19 C.J.S.-53 


25. Cal —^tna Indemn. Co. v. Alta- 
dena Min., etc., Co., 104 P. 470, 11 
Cal App. 26. 

26. Mich—Woodcock v Niles First 
Nat. Bank, 71 N.W. 477, 113 Mich. 
236. 

27. N.Y.—Chiltlck v. Thompson Hill 
Development Corporation, 245 N.Y. 
S. 71. 230 App.DIv. 410, reargument 
denied 248 N.Y.S. 883, 232 App.Div. 
818, affirmed 181 N.E. 458, 259 N.Y. 
223. 

28. Or.—Robinson v. Phegley, 182 
P. 373, 93 Or. 299. 

Xsoovery of ssorst profits 

Where assignor, representing that 
he was owner aJid holder of mort¬ 
gage in his own right and that it 
represented advances which he had 
made for benefit of corporation, was 
in fact a trustee for others who were 
real owners and was to receive one 
third of face of mortgage as a com¬ 
mission for selling it, he may be re¬ 
quired in equity to pay such sum to 
assignee, notwithstanding mortgage 
is valid obligation of corporation.— 
Robinson v. Phegley, supra. 

29. N.Y.—Indian River Islands Cor¬ 
poration v. Manufacturers Trust 
Co., 2 N.Y.S.2d 860. 263 App.Div. 
649. 


Maturity, payment, and cancellation 
of corporate bonds secured by 
mortgage see supra fi 1168. 

30. N.Y.—Indian River Island.s Cor¬ 
poration V. Manufacturers Trust 
Co., supra. 

Belsase of land sold by mortgagor 

Under the text rule, it was held 
that where corporation issued bonds 
secured by mortgage indenture speci¬ 
fying that lands subject to mortgage 
and sold by corporation would be re¬ 
leased if corporation was not in de¬ 
fault on payment of certain per cent 
of purchase price to one of trustees 
under mortgage indenture, fact that 
corporation notified trustee that cor¬ 
poration would commit default on 
next interest date did not justify 
trustee’s refusal to release land sold 
by corporation, pursuant to mort¬ 
gage.—Indian River Islands Corpora¬ 
tion V. Manufacturers Trust Co., su¬ 
pra. 

Waiver of paymant 

A provision in a mortgage partici¬ 
pation certificate, authorizing a waiv¬ 
er of payments due under a corporate 
bond and mortgage, has been held to 
apply to amortization payments as 
well as the last balance of principal 
to become due.—In re Allen, 254 N. 
Y.S. 176. 142 Misc. 118. 
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viously observed, see supra § 1168, be given ef¬ 
fect. 

Payment out of special funds. Terms of a reso¬ 
lution authorizing the execution of a corporate 
mortgage, providing for its payment out of special 
funds, will have no effect to restrict the scope or 
operation of the mortgage which places a lien on all 
of the corporate property.^i 

Extension, An agreement under which the mort¬ 
gagee of a corporation extends the time of payment 
of the debt may be supported by a consideration 
which adds to the value of his security.32 A voting 
trust agreement to which the mortgagees of a cor¬ 
poration mortgage are parties will not be considered 
as extending the time of maturity of the mortgage 
where it contains no provision to such effect, al¬ 
though the purpose of the agreement was to facili¬ 
tate the sale of treasury stock and by that means 
raise money to pay the corporate indebtedness, in¬ 
cluding the mortgage.33 

Cancellation and release. The cancellation of a 
mortgage may be implied from circumstances, as 
by taking over the mortgagor’s property. In such 
case, it becomes a matter of the intention of the 
parties; and so, where there are several creditors 
of a corporation secured by a mortgage of its prop¬ 
erty, the mortgage may be canceled as to some and 
not as to others depending on the intention of each 
as disclosed by the facts, as where some creditors 
of a corporation, secured by a corporate mortgage, 
form themselves into a new corporation and take 
over the debtor’s property, covenanting out of the 
net proceeds to pay certain debts not their own, and 
the mortgage is canceled as to the creditors join¬ 
ing, and not canceled as to those creditors not join¬ 
ing, the new corporation 24 

Release of corporate property from the lien of a 
mortgage given by the corporation may be implied 
from the conduct of the mortgagee, such as with¬ 
holding the mortgage from record.^® In accord¬ 
ance with the rule, however, that the authority of 
the trustee and his power to change security is only 


such as is conferred by the instrument creating the 
trust, the power of a trustee under a mortgage deed 
to release from the lien of the mortgage any part 
of the premises depends on the terms of the instru¬ 
ment under which the trustee derives his authority. 
So, if a deed of trust gives a trustee power on ap¬ 
plication of the corporation to release any portion 
of the premises including any part of the resj es¬ 
tate leased or otherwise held, and allows the mort¬ 
gagor with the consent of the trustee to lease the 
property for specified purposes, the trustee may re¬ 
lease from the lien the land leased by the corpora¬ 
tion for the purposes specified, on condition that the 
proceeds arising from the lien shall be applied to 
the reduction of the debt as provided by the deed.2® 
An agreement, whereby the holder of corporate 
bonds, secured by trust deed, transfers his interest 
for the purpose of releasing corporate property 
from the lien of the trust deed, may also be given 
efrect.37 Under the doctrine that, notwithstanding 
the adverse interest of a corporate officer or agent 
of a corporation, it may be charged with his knowl¬ 
edge when he acts as sole representative of his 
corporation, see supra § 1084, it has been held that 
a corporate mortgagor may not be entitled to assert 
a release fraudulently procured by its sole repre- 
sentative.22 Where the contract between the cor¬ 
porate mortgagor and mortgagee provides that the 
mortgagee, on releasing his lien, will be entitled to 
particular property of the mortgagor corporation, 
excepting, however, certain other property, the 
mortgagee will not be entitled to substitute the 
property excepted under the contract.29 

Discharge, In the absence of any arrangement 
between the parties to the contrary, a mortgage on 
corporate property to secure a note on which the 
corporate mortgagor was an accommodation mak¬ 
er, may be discharged by the mortgagee’s taking of 
a third party’s note in payment of the secured note, 
and this, notwithstanding the parties to the original 
mortgage arrangement did not intend that the tak¬ 
ing of the later note should operate as a discharge.40 


31. Cal.—iSltna Indemn. Co. v. Alta- 
dena Mm., etc.. Co.. 104 P. 470, 11 
Cal.App. 26. 

Construction and operation of corpo¬ 
rate mortgagres generally see su¬ 
pra 65 1187-1189. 

32. N.J.—Hauser v. Capita] City 
Brewing Co., Ch.. 67 A. 722. 68 A. 
171. 

14a C.J. p 698 note 63. 

33; Or.—Curtze v. Iron Dyke Min. 
Co., 81 P. 815, 46 Or. 601. 

Cal.—Tyler v. Yreka Water Co., 
14 Cal. 212. 

14a C.J. p 698 note 66. 


35. U.S.—In re Paul De Laney Co., 

C. C.A.N.Y.. 26 P.2d 961. modifying, 

D. C., 23 F.2d 737. 

Knowledge of new tnut mortgage 

Continuing to withhold a mortgage 
of corporate property from record 
with knowledge that a new trust 
mortgage was to be made and re¬ 
corded has been held to operate as a 
release under the text rule.—In re 
Paul De Laney Co., supra. 

aa Ky.—Fidelity Trust Co. v. Na¬ 
tional Coal, etc.. Co., 89 S.W. 718, 
28 Ky.L. 678. 


Rights and duties of trustee gener¬ 
ally see supra I 1191. 

37. U.S.—Morgan v. Clear Lake Ir¬ 
rigation & Dumber Co., D.C.Or., 273 
F. 246. 

38. Ind.—Jefferson Park Realty Cor¬ 
poration V. Ridgely, 189 N.E. 381. 
99 Jnd.App. 146. 

39. Colo.—Herr v. Sullivan, 64 P. 
637, 25 Colo. 190. 

4a N.J.—Turner v. Ridge Heights 
Land Co., Ill A. 676, 92 N.J.lSq. 
64, affirmed 114 A. 418, 92 M.J.Eq. 
706. 
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Payment of part of the mortgage debt may operate 
as a discharge of the corporate mortgage pro tan- 
to.^l Payment by a corporate mortgagor of its 
moneys to the mortgagee for an assignment of the 
mortgage to one who would hold it for the benefit 
of the mortgagor may, as respects its creditors, be 
declared to be a discharge of such mortgage .^2 

On the other hand, a waiver by the majority 
bondholders of their rights under a corporate mort¬ 
gage is not equivalent to a discharge thereof, or of 
the debt secured, and dissenting bondholders may 
still sue to recover the amount of their unpaid cou¬ 
pons nor docs a stockholders* guarantee of the 
payment of corporate bonds already secured by 
mortgage operate as a discharge of the mortgage 
where no further evidence is brought forward to 

9. Foreclosure 

§ 1196. In General 

Generally a trust deed or mortgaoe la foreclosable 
according to Its terms even against purchasers of the 
property, and the fact that other creditors may be 
prejudiced does not destroy the right of foreclosure. 

Except as varied by statute or local practice, or 
the terms of the deed, a mortgagee may foreclose 


show that such was the intention of the parties.^^ 
Under an agreement between the mortgagee on one 
hand and the corporate mortgagor and its stock¬ 
holders on the other, whereby stockholders gave 
their note as additional security, it was held that 
a payment on the original indebtedness may not op¬ 
erate to discharge such note.^5 

Under certain circumstances, as where a corpo¬ 
rate mortgagor is in receivership, it may, under 
court order, be authorized to convey the mortgaged 
property to the mortgagee in satisfaction of the 
mortgage indebtedness.^^ 

Revocation of trust. Until the terms of the trust 
instrument have been carried out, the corporation 
cannot revoke the trust and demand that the trus¬ 
tee return to it the property held under the trust.^^ 

AND Redemption 

the mortgage, or he may sue on the bond or note.^* 
Generally a corporation trust deed or mortgage is 
foreclosable according to its terms,and the mort¬ 
gagee is not entitled to the property without forc- 
closure.50 While the court upon foreclosure will 
endeavor to protect all equitable interests, prejudice 
to other creditors will not authorize a refusal to one 


41. Ark.—T'hippti-Roynolds Co. v. 
Mcllroy Bank & Trust Co., 124 S. 
W.2d 222. 197 Ark. 621. 

Vroooods from of collateral 
Where stock of principal owner of 
morteraxor corporation was pledged 
as collateral to secure mortgrapor’s 
indebtedness and was sold with own¬ 
er's consent, mortgagor was entitled 
to credit on mortgage indebtedness 
for proceeds of collateral from date 
of sale thereof.—PhippB-Reynold.s Co. 
V. Mcllroy Bank & Trust Co., supra. 
Vaymsats by mortgagor's stookhold- 
•r 

Under terms of particular agree¬ 
ment between mortgagee and stock¬ 
holder in the mortgagor corporation, 
it was held that on his making of 
certain payments on the mortgage, 
he became a pro tanto owner thereof. 
—Kapsamalis v. Lechner & Skeen, B 
Alaska 75. 

40. N.Y.—Slote v. Cascade Holding 
Corporation, 11 N.E.2d 894, 276 N Y. 
239, reversing 293 N.Y.S. 33, 249 
App.Div. 332. 

43. U.S.—Manning v. Norfolk, etc., 

R. Co., CC.Va., 29 P. 838. 

44L N.Y.—Pruyne v. Adams Furni¬ 
ture, etc.. Co., 36 N.Y.S. 361, 92 Hun 
214, affirmed 49 N.E. 1103, 156 N.Y. 
629. 

14a C.J. p 698 note 78. 

46. Cal.—McConnell v. Herbert, 38 
P.2d 781, 2 Cal.2d 66. 


Froossds of forselosurs sals 

Under agreement of mortgagee to 
forbear foreclosure if corporate mort¬ 
gagor would pay interest and install¬ 
ment on principal and if stockholders 
of mortgagor w'ould give their note, 
due at same time as such install¬ 
ment, for amount of installment, 
which provided for giving of note as 
additional security, it was held that 
such note was not discharged by ap¬ 
plication of proceeds of foreclosure 
sale to mortgage debt.—McConnell v. 
Herbert, supra. 

46. U.S.—Prudential Ins. Co. of 

America v. Land Estates, D.C.N.Y , 

19 F.Supp. 401. affirmed, C.C.A., 90 

F.2d 467. 

ITot “Jndioial sals” naAsr statnts 

Court orders of type indicated in 
text have been held not to be equiva¬ 
lent to a "judicial sale" such as was 
contemplated by statute requiring 
that such sale be public.—Prudential 
Ins. Co. of America v. Land Estates, 
supra—Prudential Ins. Co. of Amer¬ 
ica V Llberdar Holding Corporation, 
D.C.N.Y.. 6 F.Supp. 903. 

47. Wis.—Perfex Radiator Co. v. 

Goetz, 191 N.W. 755, 179 Wis. 338. 

Trust snbstltutsd for bankruptcy 
prooseOiags 

Where pursuant to a plan approved 
by bankruptcy court, bankruptcy pro¬ 
ceedings against corporation are re¬ 
leased and discharged and corpora¬ 
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tion thereafter transfers its assets 
to trustee by trust deed which re¬ 
quires trustee to administer its af¬ 
fairs and pay its creditors, corpo¬ 
ration cannot revoke trust deed and 
require return of corporate property 
until terms and conditions of trust 
have been carried out.—Perfex Radi¬ 
ator Co. v. Goetz, supra. 

48. Colo.—Roberts v. Denver, etc., 
R. Co.. 46 P. 880, 8 Colo.App. 504. 

49. Colo.—Walpole v. Rogers, 185 P. 
346, 66 Colo. 573. 

Pa.—Bartholomew v. National Rub¬ 
ber Realty Co.. 198 A. 78, 329 Pa. 
477. 

50. U S.—Prudential Ins. Co. of 
America v. Land Estates, C.C.A.N. 
Y., 79 P.2d 196. 

Uortgage by subsidiary of mortgagss 

Where mortgagee transferred and 
guaranteed bond and mortgage which 
had been executed by mortgagee's 
subsidiary corporation, holder of 
mortgage and guaranty could reach 
property upon default by mortgagor 
and guarantor only by foreclosure, 
whether or not mortgagor and mort¬ 
gagee were regarded as single entity 
with reference to mortgage, although 
holder of mortgage and guaranty had 
no knowledge of fact that mortgagor 
was subsidiary of mortgagee at time 
he received mortgage and guaranty. 
—Prudential Ins. Co. of America v. 
Land Estates, supra. 
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creditor of a clear right to foreclosure and sale for 
which he has contracted.51 Holders of bonds se¬ 
cured by mortgage have a right to agree as to the 
conditions upon which a suit to foreclose the mort¬ 
gage may be brought, and to make that agreement 
a provision of the mortgage so that persons buying 
the bonds may know what their rights are in that 
regard.52 A demand by bondholders on the trus¬ 
tee to foreclose a trust deed must conform to the 
terms of the instrument.®* Pledgees of bonds as 
collateral are entitled to assert the right of bond¬ 
holders to require the trustee to institute foreclo¬ 
sure proceedings.®^ The trustee may perform all 
acts pertaining to foreclosure which arc expressly 
or impliedly authorized by the trust deed.®® Where 
under the terms of the mortgage foreclosure can be 
had as a matter of right by a fixed number of the 
bondholders, constituting a minority of the entire 
number, their right to foreclosure will not be af¬ 
fected by the fact that a majority of the bondhold¬ 
ers do not favor the proceeding.®® Minority bond¬ 
holders cannot object to a deferment of foreclosure 
proceedings which is concurred in by the requisite 
majority as provided for by the trust deed,®*^ but 
in the absence of such a provision they arc entitled 
to foreclosure regardless of an agreement of the 
majority to defer.®* 

A trust deed or mortgage may be foreclosed 
against purchasers of the property.®* 

Effect of receivership. The appointment of a re¬ 
ceiver for the corporation docs not take from a 


mortgagee his right to foreclose,®® or so limit his 
right as to deprive him of the full amount of his 
lien.®i As a condition to foreclosure of property 
which has been placed under receivership, the trus¬ 
tee for the bondholders must pay or recognize as a 
prior claim all expenses of the receiver in conserv¬ 
ing the property.®* 

§ 1197. Default and Accrual of Right to Fore¬ 
close 

The right to forecloie depends on the existence of a 
default, and It accrues as soon as default Is made. De¬ 
pendent on the provisions of the mortgage or deed of 
trust, the default may Include failure to pay interest or 
taxes, a Judgment against the mortgagor, insolvency, 
and breach of a voting trust agreement. Demand for 
payment or a declaration of default must be made when 
required by the terms of the instrument. 

The right to foreclose depends on the existence of 
a default,®* and accrues as soon as default is 
made,®4 and is not impaired or destroyed by the 
corporation’s later performance of the covenant.®® 
The reason for the default or the question whether 
or not it could have been obviated is immaterial.®® 
Where a trust deed is executed to secure bonds, but 
the bonds arc not negotiated and subsequently, to¬ 
gether with the trust deed, arc delivered as security 
for the payment of the note of the corporation, the 
payee of the note may institute proceedings to fore¬ 
close the trust deed upon default in payment of the 
not^, notwithstanding the bonds are not yet due ac¬ 
cording to their terms.®^ So where the trustee has 
exercised an honest and reasonably sound judgment 


51. U.S.—Gay v. Hudson River Elec¬ 
tric Power Co., N.Y., 184 F. 689, 
106 C.C.A. 613. 

52. Ill.—Belleville Sav. Bank v. Mer¬ 
cantile Trust Co.. 194 Ill.App. 176 
—^Belleville Sav. Bank v Southern 
Coal, etc., Co., 173 Ill.App. 250. 

53. U.S.—Rodman v. Richfield OH 
Co. of California, C.C.A.Cal., 66 F. 
2d 244, affirming, D.C., Republic 
Supply Co. of California v. Rich¬ 
field Oil Co. of California, 4 F.Supp. 
153. 

54. Me.—People's Trust Co. v. Mt. 
Waldo Granite Works, 105 A. 113, 
117 Me. 607. 

55. Fla.—Smith v. Massachusetts 
Mut. Life Ins. Co., 166 So. 498, 116 
Fla. 390. 95 A.L.R. 508. 

56. U.S.—Gay v. Hudson River Elec¬ 
tric Power Co., N.Y., 184 F. 689. 
106 C.C.A. 643. 

57. U.S.—In re Los Angeles Lumber 
Products Co., D.C.C^al., 24 F.Supp. 
601, alTlrmed, C.C.A., 100 F.2d 963. 

58. Cal.—Mercantile Trust Co. of 
San Francisco v. Sunset Road Oil 
Co., 168 P. 1037, 176 Cal. 461. 


Xights of iMsoo of mortgaged prop¬ 
erty 

Where corporation gave mortgage 
to trustee as single security in favor 
of all bondholders, and defaulted and 
leased the premises, whereupon some 
bondholders agreed to subordinate 
their lien to the rights of the les¬ 
see, and others did not so agree, the 
nonassenting bondholders being enti¬ 
tled to foreclosure and priority and 
having no rights superior to the as¬ 
senting bondholders, the foreclosure 
was required to be in favor of all the 
bondholders, and the rights of the 
lessee terminated in the absence of 
the lessee’s allegation that it was 
ready and willing to pay off the 
bonds held by nonassenting owners. 
—Mercantile Trust Co. of San Fran¬ 
cisco v. Sunset Road Oil Co., supra. 

59. Wis.—^Kettenhofen v. Sterling 
Oil Co., 276 N.W. 426, 226 Wis. 178. 

60. U.S.—American S. S. Co. v. 
Wickwire Spencer Steel Co., D.C. 
N.y., 42 F.2d 886. affirmed, C.C.A., 
49 P.2d 766—MacGregor v. John- 
son-Cowdiii-Emmcrich, C.C.A.N.Y., 
31 F.2d 270. 


61. U.S.—MacGregor v. Johnson- 

Cowdin-Emmerich. supra. 

68. U.S.—M. H. Hussey Lumber Co. 
V. Puget Sound Saw Mills & Shin¬ 
gle Co., D.C.Wash., 37 F.2d 117. 

63. U.S.—Land Title & Trust Co. v. 
Asphalt Co. of America, N.J., 127 
F. 1, 62 C.C.A. 23. 

Cal.—Beal v. United Properties Co 
of California, 189 P. 346, 46 Cal. 
App. 287. 

64. Cal.—Mercantile Trust Co. v. 
Sunset Road Oil Co., 168 P. 1037, 
176 Cal. 461. 

65. Md.—Union Trust Co v. Belve¬ 
dere Bldg. Co.. 66 A. 460, 105 Md. 
607. 

14a C J. p 699 note 88. 

66. U.S.—Land Title & Trust Co. v 
Asphalt Co. of America, N J., 127 
F. 1, 62 C.C.A. 23—Guardian Trust 
Co. v. White Cliffs Portland Ce¬ 
ment & Chalk Co., C.C.Ark., 109 F. 
523. 

14a C.J. p 699 note 89. 

6T. Utah.—Kurtz v. Ogden Canyon 
Sanitarium Co., 108 P. 14, 37 Utah 
313. 
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in failing to institute foreclosure proceedings, the 
benefit of which to bondholders must have been 
doubtful, he is not liable for any loss, if any, occur¬ 
ring through his inaction.®* 

Default in interest. Default in the payment of 
interest may, in accordance with the provisions of 
the mortgage or trust deed, accelerate the maturity 
of the principal, see supra § 1195, and entitle the 
mortgagee or trustee to foreclose.®® Where inter¬ 
est payments on a corporate mortgage arc made by 
the trustee out of a fund deposited with him for 
that purpose by the mortgagor corporation under an 
agreement that any moneys used for interest pay¬ 
ments out of the fund shall be replaced within a 
specified time, there is a default as soon as the 
mortgagor corporation fails to restore moneys taken 
from the fund in accordance with the terms of the 
agreement, and the mortgagee’s right to foreclose 
accrues immediately and he is not bound to wait un¬ 
til the fund in the hands of a trustee is exhausted.*^® 
Notwithstanding an applicable statute provides tliat 
the bonds shall not mature at an earlier date than 
a specified number of years, the corporation may 
provide, in the mortgage securing the payment of 
principal and interest, for foreclosure if install¬ 
ments of interest are not paid at maturity.’^^ 

Default in taxes. A failure of the corporation 
mortgagor to pay taxes on its capital stock is a de¬ 
fault within the terms of a mortgage providing that 
if the mortgagor should suffer any lawful tax or 
charges to fall in arrears, whereby the security 
might become impaired, the mortgagee might fore¬ 
close.'^ 2 

Judgment against mortgagor. Where a corporate 
mortgage provides that, if the mortgagor corpora¬ 
tion shall suffer a judgment to be entered against 
itself, the judgment shall operate as a default for 
which the debt may be declared due, the right to 
bring an action to foreclose accrues as soon as the 
judgment is entered, regardless of whether or not 


the action in which the judgment is rendered was 
undertaken for the purpose of creating such de¬ 
fault, provided only it was brought for a debt that 
was due and was properly conducted.'^® 

Insolvency. The fact that the mortgagor corpo¬ 
ration is judicially declared to be insolvent in a pro¬ 
ceeding instituted for its dissolution and the liqui¬ 
dation of its affairs authorizes the mortgagee to 
proceed at once to exhaust its security by a sale of 
the mortgaged property in order to determine the 
basis upon which it can participate in the liquida- 
tion.'^4 

Breach of voting trust agreement. Sometimes a 
voting trust of the majority interest of a mortgagor 
corporation’s stock is created for the further se¬ 
curity of mortgagee by the deposit of stock which 
the mortgagee holds as collateral for the payment 
of the corporation’s debt to him. Whether the 
breach of such a voting trust agreement by the 
mortgagor corporation operates as a default of the 
mortgage and entitles the mortgagee to treat the 
contract as being discharged and to foreclose de¬ 
pends upon the question whether the voting trust 
agreement is of the essence of the mortgage con¬ 
tract; and, where the voting trust agreement is of 
the essence of the mortgage contract, a breach of 
agreement operates as a default of the mortgage 
and entitles the mortgagee to bring an action to 
foreclose.’^® 

Demand for payment. Demand for the payment 
of interest must always be made on the corporation 
mortgagor by the mortgagee, where the mortgage 
by Its terms requires it to be done."^® Even where 
a demand is not expressly required by the mort¬ 
gage, if on former occasions the bondholders have 
waived strict performance of the corporation’s 
promise to pay its coupons on a fixed date, they 
cannot later declare default in payment of inter¬ 
est on bonds without demand.'^The demand must 


€8. N.J —Conover v. Guarantee 
Trust Co., 102 A. 844. 88 N.J.Eq. 
450. afllrmed 106 A. 890, 89 N.J.Eq. 
585. 

. 69. Pa.—Bartholomew v. National 
Rubber Realty Co., 198 A. 73, 329 
Pa. 477. 

70. U S.—Land Title & Trust Co v. 
Asphalt Co. of America, N.J., 127 
P. 1, 62 C.CA. 23. 

71. IJ.S.—Howell V. Western R. Co., 
N.(\. 94 U.S. 463, 24 L.Ed. 254. 

Accel oral I on of maturity or payment 
generally see supra I 1195. 

72. Md —Maryland Union Trust Co. 
V. Belvedere Bldg. Co., 66 A. 450, 
105 Md. 507. 


73. U.S.—Dickerman v. Northern 
Trust Co, Ill., 20 S.Ct. 311, 176 U. 
S. 181, 44 L.Ed. 423. alflrming 80 
F. 450, 25 C.C.A. 549. 

74. Md.—Maryland Union Trust Co 
V. Belvedere Bldg. Co., 66 A. 450, 
105 Md. 507. 

75. Vt.—Thompson-Starrett Co. v 
E. B. Kills Granite Co., 84 A. 1017, 
86 Vt. 282. 

76. N Y —Levey v. Union Point 
Works. 12 N.Y'.S. 153. 

Biglit to take poseeaaloii and oper- 
ate hnsineM 

Under a provision that the trustee 
shall have authority to take posses¬ 
sion of the corporate property and 
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operate the business if the corpora¬ 
tion makes default for a certain pe¬ 
riod in the payment of interest or 
principal after maturity and demand. 
It is necessary that a demand shall 
be made on the corporation to cure 
any default and that the period stip¬ 
ulated should elapse without the cor¬ 
poration curing such default before 
the trustee can take possession of 
the property and operate the business 
under the mortgage.—Las Vegas R., 
etc., Co. V. St Louks County Trust 
Co , 110 r. 856. 15 N.M. 634. 

77. N.Y.—Metropolitan Trust Co. of 
City of New York v. Long Acre 
Electric Light & Power Co., 171 N. 
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be a real demand serving the purpose of the provi¬ 
sion and giving the corporation an opportunity to 
make payment if it intends to do so,*^® but a sub¬ 
stantial compliance with the requirements in a 
trust deed as to demand or notice will be sufficient, 
the question being whether the real purpose of the 
requirement has been satisfied, so, where the re¬ 
quirement is that demand shall be made upon cer¬ 
tain specified officers of the corporation at its prin¬ 
cipal office, a giving of notice to the officers named 
will be sufficient, even though not given at the prin¬ 
cipal place of business of the corporation where it 
appears that the corporation had consolidated with 
another and had no principal place of business.^® 
The requirement is dispensed with if it is shown 
that the making of a demand would be useless under 
the circumstances of the case, as where a corpora¬ 
tion is insolvent and has no funds at the place 
where its bonds are payable.®® 

Declaration of default. Where the mortgage pro¬ 
vides that the declaration of default shall be made 
in a certain form, the requirements of the mortgage 
in this respect must be complied with;®i and so 
where it is provided that the declaration must be by 
an instrument in writing, signed and acknowledged 
like a deed, an instrument signed, but not acknowl¬ 
edged, is not sufficient.®® A charter provision to 
the effect that foreclosure shall not take place un¬ 
til ninety day^ after publication of notice of the 
commencement of proceedings to that end shall 
have been made does not apply to the bringing of 


a suit for foreclosure but to the foreclosure it¬ 
self.®® 

§ 1198. Under Power of Sale 

A corporate mortgage may be forecloted In accord¬ 
ance with the power of aale given In the Inatrument* 
but the court cannot be deprived of its inherent right to 
supervise the conduct of a trustee In foreclosing the 
mortgage. 

A corporate mortgage may provide for its fore¬ 
closure in case of default without resorting to ju¬ 
dicial proceedings;®^ but the court cannot be de¬ 
prived of its inherent right to supervise the conduct 
of a trustee under a corporate mortgage in fore¬ 
closing the mortgage, and provisions in the mort¬ 
gage which attempt to do so by stipulating that the 
trustee shall enforce the mortgage by taking posses¬ 
sion and selling the property without the aid of the 
court and that this provision shall be exclusive of 
all others will not affect in any way the court's 
power to take jurisdiction.®® Where the trustee 
wrongly refuses to foreclose the mortgage by exer¬ 
cising a power of sale, he may be compelled to ex¬ 
ercise such power by a court of equity.®® The pow¬ 
er to sell mortgaged property as provided by stat¬ 
ute may be exercised on default;®^ such power 
need not be expressly conferred in the act author¬ 
izing the corporation to mortgage its property, but 
may be inferred from the corporation’s power to 
execute the mortgage, the power of enforcement be¬ 
ing necessary to give the mortgage any value what¬ 
ever.®® The trustee may sell the property when 


T.s. 567, 184 App.Div. 168, affirm¬ 
ed 126 N.E. 914, 228 N.Y. 636. 

78. N.Y.—Levey v. Union Point 
Works, 12 N.Y.S. 163. 

14a C.J. p 700 note 10. 

79. Del.—Real Est. Trust Co. v. Wil- 
mingrton, etc., Electric R. Co., Ch., 
77 A. 766. 

80l U.S.—Shaw v. Bill, Ind., 95 U.S. 
10, 24 L.Ed. 833. 

81. N.Y.—Metropolitan Trust Co. of 
City of New York v. Longr Acre 
Electric Lif?ht & Power Co., 171 N. 
Y.S. 557, 184 App.Div. 166, affirmed 
126 N.E. 914, 228 N.Y. 636. 

▼alidity of vtatute dlspmuiiiiy with 
motloe 

A statute dispensing: with record¬ 
ing: of notice of default before exer¬ 
cising power of sale in trust deed 
given to secure payment of bonds 
authorized by corporation commis¬ 
sioner does not make an unconstitu¬ 
tional discrimination although it re¬ 
tains the reciuirement as to single 
private transactions.—Berry Hotels 
System v. Capitol Properties, 68 P.2d 
974, 9 Cal.2d 12. 


XiMvlag aotioe at oAoe of oorpora- 
tloa 

Where the terms of the mortgage 
provide that a written notice of elec¬ 
tion to declare a default shall be 
served on the company, leaving a 
notice at the office of the corporation 
with the clerk of its president in 
charge of its office is sufficient serv¬ 
ice.—Commonwealth Trust Co. v, 
Hummelstown Consolidated Water 
Co. No. 1. 29 Pa.Di8t. 642, 647, 48 
Pa. Co. 331. 

88. N.Y.—Metropolitan Trust Co. of 
City of New York v. Long Acre 
Electric Light & Power Co., 171 N. 
Y.S. 557, 184 App.Div. 166, affirmed 
126 N.E. 914, 228 N.Y. 636. 

83. U.S.—Hodder v. Kentucky A G. 
E. R. Co., Ky., 7 P. 793. 

84. U.S.—Etna Coal A Iron Co. v. 
Marting Iron & Steel Co., Ohio, 127 
P. 32, 61 C.C.A. 396. 

14a C.J. p 700 note 20. 

Abaadoameat of sale as affeetlag 
right to tajaaotioB 
A question as to the right to an 
injunction to restrain a sale under 
power in a corporate mortgage is 
eliminated by abandoment of the 
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sale.—Citizens’ A Southern Bank v. 
Union Warehouse & Compress Co., 
139 S.E. 626, 164 Ga. 735. 

Bale by trustee without request froai 
bondholders 

Trustees under a corporate mort¬ 
gage may foreclose the mortgage 
by sale after default without the 
written request of any party in in¬ 
terest, under a mortgage providing 
that they shall have the right to sell 
the property and foreclose the mort¬ 
gage on default on the request of a 
fixed number of outstanding bond¬ 
holders, “or without such request in 
their own discretion.”—Etna Coal A 
Iron Co. V. Marting Iron A Steel Co., 
Ohio, 127 P. 32, 61 C.C.A. 396. 

86. N.J.—Reinhardt v. Inter-State 
Tel. Co., 63 A. 1097. 71 N.J.Eq. 
70. 

88. Mass.—Merchants’ Nat. Bank v. 
Greene, 23 N.E. 108, 150 Mass. 
817. 

14a C.J. p 700 note 28. 

87. U.S.—^American S. S. Co. v. 
Wlckwlre Spencer Steel Co., D.C. 
N.Y., 42 P.2d 886. affirmed, C.C.A., 
49 P.2d 766. 

88. N.J.—Willink v. Morris Canal, 
etc., Co., 4 N.J. Bq. 377. 
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tJ»« proportion of creditors stipulated in the trust 
deed consents; and the buying up of sufficient 
claims by a prospective purchaser of the property 
in order to procure the consent of the required pro¬ 
portion is not fraudulent of itself,®® nor is failure 
of the trustee to notify the corporation of negotia¬ 
tions for sale fraudulent where notification is not 
required in the trust deed.®® A provision of the 
corpofate mortgage authorizing a sale by the trus¬ 
tees without appraisement is not affected by a de¬ 
feasance clause that, if the mortgagor shall make 
all the payments provided for and comply with the 
covenants of the mortgage, it shall be void.®^ 

Sale not a jtulicial sale. A public sale by a trus¬ 
tee under a power of sale in the corporation mort¬ 
gage or deed of trust has been held not a judicial 
sale,®2 and it is not rendered a judicial sale by an 
order of the court in a receivership case granting 
leave to the trustee to sell the property in accord¬ 
ance with the provisions of the instrument.®® 

§ 1199. By Action 

Proceedings In a suit to foreclose mortgaged cor¬ 
porate property must be In accordance with statutory 
provisions. 

Proceedings in a suit to foreclose mortgaged cor¬ 
porate property must be in accordance with statu¬ 
tory provisions.®^ 

Place of bringing action. The foreclosure of a 
corporate mortgage on realty located in the state 
and owned by a domestic corporation can only be 
had and effected in the courts of the state where 


the realty is located.®® 

§ 1200. -Nature and Form of Remedy 

A court of equity always has Jurisdiction of a bill 
to foreclose unless the legal remedy Is available and 
adequate, but the mere existence of legal remedies, 
aside from their adequacy. Is not sufficient to bar equita¬ 
ble relief. 

A court of equity always has jurisdiction of a 
bill to foreclose under its general chancery pow¬ 
ers,®® subject only to the qualification that, wher¬ 
ever a legal remedy is available and adequate, the 
mortgagee is not entitled to the aid of equity.®*^ The 
mere existence of legal remedies, aside from their 
adequacy, is not sufficient, however, to bar an ap¬ 
plication for equitable relief.®® Notwithstanding 
the mortgage contains a power of sale, the trustee 
may maintain a bill in equity to foreclose.®® The 
right of action to foreclose a corporate trust deed 
exists independently of other provisions in the trust 
deed, giving the trustee authority to take posses¬ 
sion of corporate property and to manage the busi¬ 
ness after demand, and continuous default for a 
certain fixed period thereafter, such provisions be¬ 
ing usually construed as furnishing a cumulative, 
not an exclusive, remedy.^ A trustee may always 
go into a court of equity for the protection of his 
trust or the enforcement of the contract, regardless 
of provisions in the mortgage giving the trustee the 
right to take possession of the mortgaged property, 
or to foreclose the mortgage on demand of a stated 
number of bondholders in case the mortgagor 
should make default in any of its conditions; such 


89. Cal.—New Blue Point Mining: 
Co. V. Wclssbein, 244 P. 325, 198 
Cal. 261, 45 A L.R. 781. 

90. Cal.—New Blue I’oint Mining 
Co. V. Weissbein, supra. 

91. U.S.—Etna Coal & Iron Co. v. 
Marting Iron & Steel Co., Ohio, 127 
P. .32, 61 C.C.A. 896. 

98. Pa.—Bruckman Lumber Co. v. 
Pittsburgh Ins. Exchange, 162 A. 
204, 307 Pa. 561. 

93. D.C.—Ilufflnes v. American Se¬ 
curity & Trust Co., 71 F.2d 345, 63 
App.D.C. 224. 

94 . La.—Snell v. Amite Oil Co., 151 
So. 70, 178 La. 176. 

azsoutory proosss 

Order of executory process against 
mortgaged corporate property was 
set aside where no resolution of 
board of directors, authorizing ex¬ 
ecution of mortgage, was attached to 
petition for executory process, or 
otherwise appeared in record as re¬ 
quired by statute.—^Snell v. Amite 
Oil Co.« supra. 


95. N.J.—Hartman v. GindortTs 
Heirs, 5 A.2d 686, 125 N.J.Eq. 325. 

98. U.S.—Guardian Trust Co. v. 
White CllfTs Portland Cement & 
Chalk Co., C.C.Ark., 109 P. 623. 
Pa.—Girard Trust Co. v. Avonmore 
Land, etc., Co., 70 A. 266, 221 Pa. 
52. 

97. Pa.—New York Trust Co. v. 
Langchffe Coal Co., 76 A. 729, 227 
Pa. 611—^Ashhurst v. Montour Iron 
Co.. 36 Pa. 30. 

14a C.J. p 700 note 31. 

98. U.S.—Guardian Trust Co. v. 
White Cliffs Portland Cement & 
Chalk Co., C.C.Ark., 109 P. 523. 

99. U.S.—Land Title & Trust Co. v. 
Asphalt Co. of America, N.J., 127 
P. 1. 62 C.C.A. 23. 

Pla.—State v. Florida Cent. R. Co., 
16 Fla. 690. 

Pa.—Girard Trust Co. v. Avonmore 
Land, etc., Co., 70 A. 266, 221 Pa. 
52. 

14a C.J. p 701 note 33. 

1. U.S.—Dow V. Memphis & L. R. 
R. Co.. C.C.Ark.. 20 F. 260, af¬ 
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firmed 8 S.Ct. 678, 124 U.S. 652, 31 
L.Ed. 565. 

Cal.—Mercantile Trust Co. of San 
Francisco v. Sunset Road Oil Co., 
168 P. 1037, 176 Cal. 461. 

N.M.—Las Vegas R., etc., Co. v. 
St. Louis County Trust Co., 110 
P. 856, 15 N.M. 634. 

14a C.J. p 701 note 35. 

Time of aoen&al of right to Impound 
income 

Where the receiver for a corpo¬ 
ration was appointed in a suit by 
a general creditor, and thereafter 
the trustee under a mortgage applied 
for and was granted leave to file a 
bill of foreclosure, the right given 
by the mortgage to the trustee to 
have the income from the properties 
impounded for the benefit of the 
bonds secured by the mortgage was 
held to extend from the date of fil¬ 
ing the bill for foreclosure with 
leave of court, and not from the 
date of the extension of the existing 
receivership under the creditors* bill. 
—^Westinghouse Electric & Mfg. Co. 
v. Brooklyn Rapid Transit Co., D.C. 
N.Y., 288 F. 221. 
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remedies are not exclusive.* An action to fore¬ 
close rather than a sale under a power of sale is 
the proper remedy after insolvency of the mortga¬ 
gor corporation, even where under the trust deed a 
trustee has an election, provided he has not exer¬ 
cised it before the mortgagor corporation becomes 
insolvent and goes into the hands of a receiver.* 

Consolidation of suits. Where there are several 
corporations largely owned by the same persons 
and practically operated as one, and the business 
of the several corporations is to a large extent in¬ 
terdependent, separate suits in equity to foreclose 
mortgages given by the several companies will be 
consolidated with a view, if possible, of selling the 
properties together to be operated as a single sys¬ 
tem.^ Additional reason for the consolidation of 
the suits exists wherever it appears that the prop¬ 
erties, if sold together to be operated as a single 
system, would be worth more and would bring 
more if so sold than if segregated.® 

§ 1201. —- Right of Action and Defenses 

At a general rule the defenses available in an action 
to foreclose a corporate mortgage are, except as to 
those which grow out of the corporate character of the 
mortgagor, governed by the rules applicable to mort¬ 
gages generally. 

It may be stated as a general rule that the defens¬ 
es available in an action to foreclose a corporate 
mortgage are, except as to those which grow out of 
the corporate character of the mortgagor, governed 
by the rules applicable to mortgages generally. In 
a suit foreclosing a mortgage securing corporate 
bonds, only those defenses are available against a 
bona fide holder which would be available against 
a bona fide holder for value of a note.® Inability 
to pay an installment of a debt secured, by reason 
of the assets of the corporation being taken out of 
its possession by virtue of a receivership, is no de¬ 


fense to an action to foreclose the mortgage.*^ The 
fact that default on the part of the mortgagor was 
due to a misapprehension of the facts on the part 
of the corporate officer charged with the perform¬ 
ance of the mortgage conditions is no defense to an 
action to foreclose, even though the officer’s mis¬ 
apprehension was due to false information given 
him by an agent of the mortgagee, provided no 
fraud on the part of the mortgagee or his agent is 
shown.* Illegality of the mortgage may be set up 
as a defense,® but the defense of ultra vires or lack 
of authority cannot be made by a judgment creditor 
having a lien subsequent to that of the mortgage.^® 
The fact that bonds have not been issued to a cred¬ 
itor as contemplated by the mortgage does not af¬ 
fect his right to foreclose.^^ A purchase of bonds 
by the guarantor thereof cannot be pleaded as a de¬ 
fense of payment where payment was not intended 
at the time of purchase.^* 

The fact that a trustee is a foreign corporation 
not authorized to do business in the state, and that 
it is not entitled therefore to assume an active trust 
within the state,^* and that it has not complied with 
the statute regulating foreign corporations,^^ is not 
available as a defense. 

Fraud, Where the mortgagee's fraud is the rea¬ 
son for the mortgagor's default, the default w'ill not 
furnish ground for an action to foreclose if the 
mortgagee's fraud is established,i® but the mortga¬ 
gor cannot use its own fraud on its stockholders as 
a defense even though the mortgagee participated 
therein.^® In a suit to foreclose a corporate trust 
deed for default in interest, it has been held that 
it is no defense that the trustee acting with the cor¬ 
poration’s directors so manipulated the corpora¬ 
tion's affairs that the corporation was unable to pay 
the interest due on the mortgage.^^ The fact that 
a default is due to a misapplication of corporate 


a. U.S.—Guardian Trust Co. v. 
White Cliffs Portland Cement & 
Chalk Co., CC.Ark., 109 F. 628. 

3. Tex.—Cushing’ v. B C. Evans Co., 
Clv.App., 33 S.W. 703. 

14a C.J. p. 701 note 38. 

4 . U.S.—Gay v. Hudson River Elec¬ 
tric Power Co., C.CN.Y., 190 P. 
773, suspension of execution denied 
191 F. 828. 112 C.C.A. 342. 

B. U.S.—Gay v. Hudson River Elec¬ 
tric Power Co., supra. 

6L N.Y.—^Atlantic Trust Co. v. Crys¬ 
tal Water Co., 76 N.Y.S. 647, 72 
App.Div. 639. j 

7. Del.—Penn Mut. L. Ins. Co. v.! 
Walton, etc., Co., 42 A. 424, 16 Del. | 
179. 

& Kan.—Bo-nner Springs Ltodge,-' 


etc., Co. V. McClelland, 63 P. 866. 69 
Kan. 778. 

9. N Y.—Central Trust Co. v. New 
York, etc., R. Co., 18 Abb.N.Cas. 
381. 

10. Or.—Marsters v. Umpqua OH 
Co.. 90 P. 151. 49 Or. 374. 12 L..R. 
A..N.S., 825. 

14a C.J. p 702 note 67. 

11. N.Y.—Jenkins v. John Good 
Cordage, etc.. Co.. 68 N.Y.S. 239. 66 
App.Div. 673, affirmed 61 N.E. 1130, 
168 N.Y. 679. 

12. U.S.-Central Trust Co. of Illi¬ 
nois V. Cassidy, D.C.Conn., 300 F. 
386. 

13. Ill.—Morse v. Holland Trust Co., 
56 N.E. 369. 184 111. 255. affirming 
84 111.APP. 84. 
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Objection to decree 

Likewise, it does not constitute an 
objection to a decree foreclosing the 
deed and directing a sale of the 
corporate property.—Morse v. Hol¬ 
land Trust Co., supra. 

14. Ala.—Sherwood v. Alvls, 3 So. 
307. 83 Ala. 116, 3 Am.S.R. 695. 

15. U.S.—Nashua Sav. Bank v. Bur¬ 
lington Electric Light Co., C.C. 
Iowa, 99 F. 14. 

14a C.J. p 702 note 64. 

1& Fla.—769 Riverside Ave. v. Mar¬ 
vin, 147 So. 848. 109 Fla. 473. 

t 

17. Or.—Title Ins. & Trust Co. v. 
Northwestern Long-Distance Tele¬ 
phone Co., 173 P. 251, 88 Or. 666. 
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funds, made with the purpose of securing the de¬ 
fault, may be established by stockholders to show 
that foreclosure is in fraud of their rights.^* The 
defense of fraud in a corporation mortgage is open 
to judgment creditors who are made parties to a 
suit to foreclose such mortgage, as well as to the 
receiver of the corporation.'® The fraud of direc¬ 
tors at the time of sale of land to another is insuffi¬ 
cient to defeat bondholders' rights to enforce a pri¬ 
or mortgage licn.20 

Nonfulfillment of purpose of fund. Where a 
mortgage is given to raise money for a particular 
purpose, the fact that the money, after it had been 
raised, could not be used for such purpose will be 
no defense to an action to foreclose the mortgage.^! 
Likewise, objections to the way in which the pur¬ 
pose of the fund raised by the mortgage was car¬ 
ried out are not available as defenses ;22 nor has 
the state of accounts between the corporation and 
the person negotiating with it in the carrying out 
of the purposes for which the mortgage money was 
raised any significance as a defense, or any rel-c- 
vancy to the issues involved.®® 

Laches may bar a proceeding to foreclose,®^ but 
if under the mortgage it is the duty and right of 
the trustee to foreclose in case of default on re¬ 
quest of the required number of bondholders, the 
trustee's right is not lost because he waited before 
exercising it until after several defaults had oc¬ 
curred, where his dela}^ was due to a hope that a 
reorganization of the corjioration would take place 
which would obviate the necessity of foreclosure.®*'* 


Waiver and estoppel, A corporation may be es¬ 
topped to assert a defense to an action to foreclose, 
otherwise available to it,®® as where it receives and 
uses the money advanced to it under the mort¬ 
gage,®"^ or where it has conducted itself for years 
on the assumption that no such defense would be 
made against those with whom it dealt and one of 
w'hom brings the suit to foreclose.®® A corpora¬ 
tion's waiver of a defense against foreclosure oth¬ 
erwise available to it must be the act of the corpo¬ 
ration through agents acting for it with authority.®® 
Acts done by officers of a corporation acting therein 
without authority cannot operate as such waiver,®® 
nor will a suit to foreclose brought by a trustee 
acting for all bondholders be prejudicially affected 
by any agreement entered into by a majority only 
of the bondholders.®' It is not necessary that the 
mortgagee should plead the estoppel of the mort¬ 
gagor to set up his defense, in order to avail him¬ 
self of it at the trial.®® The bondholders may waive 
foreclosure as against a lessee of the corporation.®® 

§ 1202. -Persons Entitled to Sue 

Where a trustee hat been appointed to represent the 
bondholders, he is the proper party plaintiff In an action 
to foreclose the mortgage, and the bondholders cannot 
maintain an action in their own names without showing 
prejudice to their rights by continued representation by 
the trustee. 

Generally, where a mortgage is given to secure 
an issu-e of bonds, it appoints a trustee to represent 
the bondholders and gives him power to bring an 
action to foreclose,®4 and in such case the trustee 


18. N Y.—Farmers’ L. St T. Co. v. 
New York, ole, Co., 44 N.E 1043, 
ir>« N.Y. 410, 66 Am.S.K 6X9, 31 
L..It.A. 76. 

19. N Y.—North Side Bank v. John 
Good Cordaire, etc., Co., 89 N Y.S. 
666, 97 App.Piv. 79. 

ao. Ky —Gayh* v. Greasy Creek Coal 
& Land Co., 60 S.W 2d 699. 249 Ky. 
251. 

81. Ariz.—Copper Belle Min. Co. v. 
Costello, 96 r. 94, 11 Ariz. 334, 95 
P. 803, 12 Ariz. 105. 

14a C J. p 701 note 43. 

88 . Cal.—Blood v. La Serena Land, 
etc., Co., 66 r. 317, 134 Cal. 361. 

111.—Gunderson v. Illinois Trust, etc.. 
Bank, 65 N.E. 326, 199 Ill. 422, 
afflrminfT 100 lll.App. 461. 

14a C.J. p 701 note 44. 

83. Ariz —Copper Belle Min. Co. v. 
Costello, 96 P. 94, 11 Ariz. 334, 96 
P. 803, 12 Ariz. 105. 

Ill.—I*coria, etc., R. Co. v. Thpmp- 
son, 103 111. 187. 

14a C.J. p 702 note 49. 

84. U.8.—New Paddock-Haw ley Co. 


V. Fayetteville Wagon Wood & 
Lumber Co..- D C Ark . 207 F. 786. 

85. U.S,—Gay v Hudson River Elec¬ 
tric I’ower Co., N.Y, 184 F. 689, 106 
CCA. 643. 

86. ITal.—Lowe v. Los Angeles Sub¬ 
urban Gas Co., 141 P. 399, 24 Cal. 
App. 367. 

Mo.—Tyrell v. Cairo, etc., R. Co., 7 
Mo.App. 294. 

14a C.J. p 703 note 63. 

Bacelvar of corporation 

A trust company which was ap¬ 
pointed receiver of two corporations, 
was held estopped by subsequent pro¬ 
ceedings involving it as receiver, in¬ 
cluding its purchase of the property 
for a small amount at Judicial sale 
subject to mortgage executed in 
financial reorganization of such cor¬ 
porations, from questioning validity 
of such mortgage or ownership of 
the bonds issued thereunder, in suit 
to foreclose the mortgage.—Michi¬ 
gan Trust Co. V. Land Owners Ass’n, 
284 N.W. 894, 288 Mich. 328. 

87. U.S.—Dimpfel v. Ohio & M. R. 
Co.. C.C.I11.. 7 F.Cas.No.3.918, 9 

873 


Biss 127, affirmed 3 S Ct. 673, 110 
UK 209. 28 LEd. 121. 

Mo—Tvrell v Cairo, etc., R. Co., 7 
Mo.App. 294. 

28. Mo.—Tyrell v. Cairo, etc., R. Co., 
supra. 

89. N.J —Voorhees v. Nixon, 86 A. 
192. 72 N J Eq. 791. 

30. N.J.—Voorhees v. Nixon, supra. 
14a C.J. p 703 note 67. 

31. N M —La.s Vegas R., etc., Co. v. 
St. Louis County Trust Co., 110 P. 
856, 15 N M. 634. 

14a C J. p 703 note 68. 

32. Cal.—Lowe v. Los Angeles Sub¬ 
urban Gas Co., 141 P. 399, 24 Cal. 
App 367. 

11a (\J p 703 note 69. 

33. W.Va.—Oberman v. Red Rook 
Fuel Co., 99 S E. 66, 83 W Va 631. 

34. U.S.—Consolidated Water Co. v. 
San Diego. C.C.Cal., 89 F. 272. 

N.J.—Schultze V. Van Doren, 63 A. 
815, 64 N.J.Eq. 465, affirmed 55 A. 
1133, 65 N.J.Eq. 764. 

N.Y.—Baker v. Consolidated Gas, 
etc.. Co., 85 N.Y.S. 1030. 42 Misc. 
96. 
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is the proper party plaintiff in an action to fore¬ 
close the mortgagee.36 Where such appointment is 
provided for and made, bondholders cannot main¬ 
tain an action in their own names with relation to 
the mortgaged property, without showing that the 
trustee has refused wrongfully or unreasonably to 
bring the action, or has neglected to do so, or is in 
a position where he is unable to act or has as¬ 
sumed a position prejudicial to the rights of the 
bondholders,^® or it must be shown that such de¬ 
mand would have been unavailing,®^ but a bond¬ 
holder may sue if any of the contingencies enu¬ 
merated are shown.®® So wherever under the cir¬ 
cumstances of the case an immediate foreclosure 
is necessary to protect the interests of the bond¬ 
holders, and an appointment of a new trustee is 
necessary, but would entail delay prejudicial to the 
rights of the bondholders, the bondholders may 
bring suit in their own names without prior demand 
on the trustees.®® Reasonable restrictions in the 


trust deed or mortgage on the bondholders^ right to 
sue are valid but they are strictly construed.^® So 
too, provisions authorizing a minority of the bond¬ 
holders to institute foreclosure proceedings must be 
strictly adhered to.^i Provisions in the trust deed 
intended to safeguard all bondholders are not ap¬ 
plicable where all the bonds are owned by one per¬ 
son, and he may bring suit in his own name.^® 

A trustee may impose conditions which are law¬ 
ful for him to make as precedent to his bringing 
suit to foreclose, and if he imposes conditions, some 
of which are lawful, and states his willingness to 
proceed upon their being performed, a bondholder 
cannot treat his words as an absolute refusal to 
proceed, justifying a suit by him in his own name.^® 
In the absence of bad faith or fraud a trustee is 
not precluded from acting for the bondholders be¬ 
cause he has an interest in the subject matter or is 
a general creditor,and he does not disqualify 


36. La.—Howe v. Louisiana Asrr. 
Corporation. 99 So. 206, 165 La. 
241. 

N.M.—Niblack v. Sea berg Hotel Co., 
76 P.2d 1166, 42 N.M. 281. 

14a C.J. p 703 note 72. 

3a U.S.—Central States Life Ins. 
Co. V. Koplar Co.. C.C.A.Mo., 80 P. 
2d 754. certiorari denied 56 S.Ct. 
956. 298 U.S. 687, 80 L.Ed. 1406— 
Central West Public Service Co. v. 
Craig. C.C.A.Neb., 70 F.2d 427. re¬ 
versing, D.C., Craig v. Central 
West Public Service Co.. 6 F.Supp. 
884—Rodman v. Richfield Oil Co. of 
California, C.C.A.Cal, 66 F.2d 244, 
affirming, D.C.. Republic Supply Co. 
of California v. Richfield Oil Co. of 
California. 4 F.Supp. 163—Employ¬ 
ers’ Reinsurance Corporation v. 
Boston Mut. Life Ins. Co.. C.C.A. 
Tcx„ 45 F.2d 593—Consolidated 
Water Co. v. San Diego, C.C.Cal., 89 
F. 272. 

La.—Rowe v. Louisiana Agr. Corpo¬ 
ration, 99 So. 206. 155 La. 241. 

N J.—Frobisher v. Tudor Corpora¬ 
tion, 168 A. 855, 114 N.J.Eq. 470. 
Wash.—Moore v. Tumwater Paper 
Mills Co.. 42 P.3d 29. 181 Wash. 46. 
certiorari denied 56 S.Ct 113, 296 
U.S. 597, 80 LEd. 423. 

Wis.—First Trust Co. in Oshkosh v. 

Maxey, 282 N.W. 81. 

14a C.J. p 704 notes 95, 96. 

Trnstss foreign, corporation 

Individual bondholders are not en¬ 
titled to bring a foreclosure action 
although the trustee is a foreign cor¬ 
poration and not licensed to do busi¬ 
ness within the state where the trus¬ 
tee is not attempting to bring action j 
and no showing is made that it could 
not qualify If it should so desire.— 
Moore v. Tumwater Paper Mills Co., 
42 P.2d 29, 181 Wash. 46, certiorari 


, denied 66 S.Ct. 113, 296 U.S. 697, 80 
I L.Ed. 423. 

Delay 

Delay of the trustee, no request 
having been made to him to fore¬ 
close. will not Justify an action to 
foreclose by the bondholder in his 
own name.—Beebe v. Richmond 
Light, etc.. Co.. 35 N.Y.S. 1. 13 Misc. 
737, affirmed 38 N.Y.S. 396, 3 App. 
Div. 334. 

37. U.S.—Winthrop v. Fellows, DC. 
Mich., 230 F. 702, appeal di8miB.Med 
38 S.Ct. 189, 245 U.S. 679, 62 L.Ed. 
644. 

14a C.J. p 703 note 77. 

38. Minn.—Townsend v. Mflaca Mo¬ 
tor Co.. 260 N.W. 636. 194 Minn. 
423. 

14a C.J. p 703 notes 74-76, 80, 81. 

Mortgagor and mortgages having 
same olllosrs 

Bondholder could sue to foreclose 
mortgage where principal officers and 
stockholders of mortgagor and of 
mortgagee were same persons, since 
trustee's interests were hostile to 
those of bondholding creditors.— 
Townsend v. Milaca Motor Co., supra. 

39. N.Y.—^Ettlinger v. Persian Rug, 
etc., Co., 20 N.Y.S. 772, 66 Hun 
94, affirmed 36 N.B. 10, 142 N.Y. 
189, 40 Am.S.R. 587. 

Tmstss incurably insans 
N.Y.—Ettlinger v. Persian Rug, etc., 
Co., supra. 

Position of tmstss vacant 

In case the position of trusteq is 
vacant, bondholders may sue to fore¬ 
close in their own name, especially 
where the trust deed expressly pro¬ 
vides that the trustee’s right to en¬ 
ter and hold possession thereunder, 
shall not operate to deprive the bene¬ 
ficiaries under the trust of any legal | 
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or equitable remedy which they may 
have, and especially where the facts 
disclose that proceedings for the ap¬ 
pointment of a new trustee would 
delay the enforcement of the mort¬ 
gage security unduly, and subject the 
bondholders to burdens which could 
not equitably be placed upon them.— 
Wheelwright v. St. Louis. N. O. & 
O. Canal Transp. Co., C.C.La., 66 F. 
164. 

4Kli N.J.—Frobisher v. Tudor Corpo¬ 
ration, 168 A. 855, 114 N.J.Eq. 
470. 

Pa.—Gouley v. Land Title Bank & 
Trust Co., 198 A. 7, 329 Pa. 465. 

41. U.S.—Rodman v. Richfield Oil 
Co. of California, C.C.A.Cal., 66 F. 
2d 244, affirming, D.C., Republic 
Supply Co. of California v. Rich¬ 
field Oil Co. of California, 4 F.Supp. 
153. 

48L N.C.—Southern Nat. Bank v. 
Germania Mfg. Co., 97 S.E. 1, 176 
N.C. 318. 

ZadorMr of notes 

President of corporation could 
foreclose trust deed securing bonds, 
delivered as security for Indorsing 
corporation’s notes which he was re¬ 
quired to pay.—Gunn v. Gould Bal¬ 
ance Valve Co., 218 N.W. 895, 206 
Iowa 172, modified on other grounds 
and rehearing denied 220 N.W. 127, 
206 Iowa 172. 

43. N.Y.—Beebe v. Richmond Light, 
etc., Co., 35 N.Y.S. 1, 13 Misc. 787, 
affirmed 38 N.Y.S. 396, 8 App.Dlv. 
334. 

14a C.J. p 703 note 82. 

44. U.S.—Rodman v. Richfield Oil 
Co. of California, C.C.A.Cal., 66 F. 
2d 244, affirming, D.C., Republic 
Supply Co. of California v. Rich¬ 
field Oil Co. of California, 4 F. 
Supp. 168. 
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himself to act in foreclosure proceedings by con¬ 
senting to act with certain bondholders, conceded 
to represent a majority of the outstanding bonds 
in such proceedings, as a depositary of the bonds 
under a bondholders' reorganization agreement.^® 
The fact that a creditor of a mortgagor corpora¬ 
tion, and a holder of its bonds to secure its claim, 
is also trustee for all the bondholders under the 
mortgage will not preclude any right he may have 
as bondholder under the terms of the mortgage to 
foreclose upon his bonds in order to realize the 
amount of his advances, especially where by the 
terms of the mortgage the general creditors are 
not the sole beneficiaries of the trust fund.^® A 
trustee is not a proper party plaintiff to sue for 
the foreclosure of a trust deed, where it is shown 
that the deed became operative as security for a 
corporate debt other than that for which the bonds 
and deed of trust were executed, but never actually 
negotiated or delivered.^7 

Under a mortgage from a corporation to trustees 
for the benefit of such persons as should there¬ 
after furnish materials, any individual materialman 
may maintain a bill to enforce a mortgage to the 
extent of his debt, without joining the trustees, or 
any one else, unless they have existing interests 
which require adjustment, inasmuch as the inter¬ 
ests of the materialmen are several.^* 

Duty of trustee to institute proceeding. In de¬ 
termining whether to file a foreclosure suit as au¬ 
thorized by the trust deed in its discretion, the duty 
rests on the trustee to consider and construe the 
whole instrument and its provisions together care¬ 
fully.^® In determining whether it should foreclose 
or delay, the trustee has the right to exercise busi¬ 
ness judgment, and the mere fact that it docs not 
immediately upon the first default foreclose the 
mortgage or sell the property is not sufficient to 
show a neglect of duty by the trustee.®® The trus¬ 
tee owes a duty to the minority as well as to the 

45. U.S.—Fidelity Trust Co. v. 
Washington-Oregon Corp., D.C. 

Wash., 217 P. 688. 

46. Wash.—Vancouver Trust, etc.. 

Bank v. Union Woolen Mills, 147 
P. 643, 85 Wash. 114. 

47. Utah.—Kurts v. Ogden Canyon 
Sanitarium Co., 108 P. 14, 37 Utah 
318. 

48. Cal.—Tyler v. Yreka Water Co., 

14 Cal. 212. 

49. Ill.—Chicago Title & Trust Co. 

V. Chief Wash Co., 13 N.E 2d 163, 

868 Ill. 146, reversing 9 N.B.2d 475, 

291 Ill.App. 276. 

Xoasvt Judgmat rsqulrsd 
Trustee named in corporate mort- 


majority bondholders, and, although it should not 
evince an eagerness to foreclose, the mere fact that 
a majority of the bondholders requested it not to 
foreclose will not prevent it doing so, if in the ex¬ 
ercise of a sound discretion it considers such action 
proper.®^ Provisions in the trust instrument re¬ 
serving to the majority of the bondholders the right 
to direct and control foreclosure proceedings do not 
deprive the trustee of all right to bring foreclosure 
proceedings; in his determination of the proper ac¬ 
tion to pursue the trustee must exercise judgment 
and discretion, having regard to the general inter¬ 
ests of the trust; where there are differences of 
opinion among the bondholders as to what their 
interests require, the trustee must judge between 
them, in which case it is not improper that he 
should be governed by the voice of the majority, 
acting in good faith and without collusion, if what 
they ask is not inconsistent with the provisions of 
the trust.®® The trustee is liable for damage sus¬ 
tained by the minority bondholders by reason of 
having permitted a majority of the bondholders to 
institute and carry on foreclosure proceedings with¬ 
out his personal supervision or control.®® The trus¬ 
tee must consider the request of a party holding the 
bonds as collateral security relative to the fore¬ 
closure of the mortgage as the request of a bona 
fide bondholder.®* 

§ 1203. •— Parties and Process in General 

All formal partiea to the Instrument must be made 
parties to the suit. A trustee who takes the legai title 
to the mortgaged property Is a necessary party but bond¬ 
holders represented by the trustee are not necessary, al¬ 
though they may be proper, parties. Qeneraily, in the 
absence of fraud or collusion, stockhoiders of a going 
concern are not necessary parties, and officers of the 
corporation are neither necessary nor proper parties. A 
senior mortgagee is a proper party. 

In a suit to foreclose, all who are formal parties 
to the instrument must be made parties to the suit, 
and so, where the mortgage is made directly to all 
of the holders of bonds secured thereby, a suit 

158, 368 III. 146, reversing: 9 N.E.2d 
476, 291 Ill.App. 275. 

6a Conn.—L.yman v. Stevens, 197 
A. 313, 123 Conn. 591. 

51. Ill.—Chicago Title & Trust Co. 
V. Chief Wash Co., 13 N E 2d 163, 
368 111. 146, reversing 9 N.E.2d 466, 
291 Ill.App. 275. 

59. Idaho.—Poage v. Co-operative 
Pub. Co., 66 P.2d 1119, 67 Idaho 
661. 110 A.L.R. 1322. 

53. N.Y.—Merrill v. Farmers’ L. & 
T. Co.. 24 Hun 297. 

54. Me.—People’s Trust Co. v. Mt. 
Waldo Granite Works. 105 A. 118, 
117 Me. 507. 


gage trust deed is bound to exercise 
an honest and sound judgment con¬ 
cerning time to foreclose.—Illmmel 
v. Straus. 6 N.E.2d 494. 288 IlLApp. 
566. 

Provisioiui relative to costs and fees 

"A trustee should not so admin¬ 
ister its trust as to subject itself 
to the accusation of having elected 
to rely on those provisions of an 
indenture relative to costs and fees 
to the virtual exclusion of exculpa¬ 
tory provisions relieving it of lia¬ 
bility for not filing a foreclosure suit 
unless requested so to do by a speci¬ 
fied percentage In amount of the 
bondholders.”—Chicago Title & Trust 
Co. v. Chief Wash COm 18 N.E.2d 163. 
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brought by one of the bondholders must bring into 
the suit either as parties plaintiff or parties de¬ 
fendant all of the bondholders who have an inter¬ 
est in the property,and in such case, if there is 
a trustee representing the bondholders, he is a nec¬ 
essary party.5® In jurisdictions, where a trustee 
does not take the legal title, he is not a necessary 
party to the suit,®*^ but where he does take the le¬ 
gal title, as is generally the rule, he may sue for 
foreclosure without making the bondholders par¬ 
ties,®® especially where it is shown that they are 
numerous and that it is impracticable to bring them 
before the court within a reasonable time;®® nor 
are bondholders necessary parties to a bill in eq¬ 
uity brought by trustees to foreclose because it also 
asks' for an account of the sums due the bondhold¬ 
ers.®® Although not necessary parties, bondhold¬ 
ers may be proper parties®^ and they may be joined 
as parties plaintiff although the interests of the 
bondholders are several and not joint,®® and they 
are properly joined as defendants when it becomes 
necessary to adjudicate as to their conflicting in¬ 
terests.®® 

Stockholders, Stockholders of a corporation, 
which is still a going concern, not only need not be 
joined as defendants in a suit brought to foreclose 
a mortgage executed by the corporation,®^ but as 
a rule will not even be j>crmittcd to defend in their 
individual capacity.®® They may defend where 
their rights are jeopardized by the fraud of cor¬ 


porate officers,®® and the general rule is that, where 
it is alleged that the directors fraudulently refused 
to attend to the interests of the corporation, a court 
may in its discretion allow a stockholder to become 
defendant to a bill to foreclose the corporate mort¬ 
gage, this for the purpose of protecting the inter¬ 
ests of himself and other stockholders from un¬ 
founded and illegal claims against the company;®*^ 
and it is also held that, where the mortgage is be¬ 
ing foreclosed in a suit to which the company is a 
party and which is still pending, a stockholder can¬ 
not assail the foreclosure proceedings for fraud by 
bringing a bill in another court for his remedy, if 
any, is by an application in the foreclosure suit.®® 
There is authority to the effect that stockholders, 
before they are allowed to defend in case of mis¬ 
management or fraud of the officers, must show 
that the directors have refused to defend on that 
ground in the action to foreclose,®® and it is not 
sufficient for them to show simply that the corpo¬ 
ration officers are in collusion with the mortgagee.'^® 
Denial of an application by stockholders to be 
made parties in the foreclosure proceedings is not 
a bar to an independent suit to set aside the decree 
for fraud.*^^ A stockholder in a defunct corpora¬ 
tion has such interest as entitles him to defend a 
suit brought to foreclose a mortgage alleged to have 
been executed by the corporation while it was a 
going concern.^® 

Officers of mortgagor corporation. Officers of a 


SB. U.S.—Nashville, etc., R. Co. v. 
Orr., Ala,, 18 Wall. 471, 21 L-Ed. 
810. 

BB. N.H.—Hale v. Nashua, etc.. R. 
Co.. 60 N.H. 333. 

Corporation planning reorganisation 

In foreclosure action against cor¬ 
poration, another corporation pur¬ 
porting to be acting for a majority 
of bondholders and planning reor¬ 
ganization should be Joined in repre¬ 
sentative capacity, where accused of 
not acting for bondholders.—BJink 
of Manhattan Trust Co. v. Silrap 
Const. Co.. 259 N.T.S. 935. 146 Misc. 
671. 

67. Tex—Hammond v. Tarver, 32 S. 
W. 511, 34 S.W. 729, 89 Tex. 290. 

58. Fla.—Smith v. Massachusetts 
Mut. Life Ins. Co., 156 So. 498, 116 
Fla. 390. 95 A.L R. 508 

N.M.—N1 black v. Sen berg Hotel Co., 
76 P.2d 1156. 42 N.M. 281. 

14a C.J. p 704 note 9. 

59. Ky.—Bards town, etc., R. Co. v. 
Metcalfe, 4 Mete. 199, 81 Am.D. 541. 

60. Mass.—Shaw v. Norfolk County 
R. Co.. 6 Gray 162. 


61. NH.—Hale v. Nashua, etc., R. 
Co.. 60 NIT. 333. 

NM—Niblack v. Seaberg Hotel Co.. 
76 P.2d 1156, 42 N.M. 281. 

Owner of all bonds 

An owner of all of the corporate 
bonds secured by a mortgage was 
properly made a party plaintiff, along 
with the trustee, iii an action to fore¬ 
close.—Fidelity & Columbia Trust 
Co. v. M. A. Sweeney Shipyard & 
Foundry Co., 129 N.E. 252, 74 Ind. 
App. 494. 

62. N.H,—Hale v. Nashua, etc., B. 
Co., 60 N.H. 333. 

63. Wis.—Wegner v. Sheboygan- 
Elkhart Lake Ry. & Electric Co.. 
176 N.W. 865, 171 Wis. 325. 

64. Mich—Schaffer v. E:ghty-One 
Hundred Jefferson Ave. East Cor¬ 
poration. 255 N.W. 324, 267 Mich. 
437. 

14a C.J. p 704 note 16. 

66. ir.S.—Chicago, etc., R. Co. v. 
Howard. Iowa, 7 Wall. 392, 19 L. 
Ed. 117. 

14a C.J. p 704 note 17. 

66. U.S.—Dlmpfel v. Ohio Sk M. R. 
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Co., Ill., 3 S.Ct 673, 110 U.S. 209. 
28 L.Ed. 121. 

14a C.J. p 705 note 18. 

67. U.S.—Bronson v. La Crosse, etc.. 
R. Co., Wis., 2 Wall. 283. 17 L.Ed. 
725. 

Tex.—Mussina v. Goldthwaite, 34 
Tex. 125, 7 Am.R. 281. 

68. U.S.—Graham v. Boston, H. & 
E. U. Co., Mass., 6 S.Ct. 1009, 118 
U.S. 161, 30 L.Ed. 196. 

69. Ga.—Alexander v. Searcy, 8 S.E 
630, 81 Oa. 536, 12 Am.S.R. 337. 
An earlier case in Georgia held 

that the fact that, from motives of 
fraud on the part of the officers, the 
corporation falls or refuses to de¬ 
fend will not entitle the stockhold¬ 
ers to defend since they may pro¬ 
tect their interests in a proper ac¬ 
tion instituted by themselves.— 
Blackman v. Central R., etc., Co., 68 
Ga. 189. 

TO. Ga.—^Alexander v. Searcy, 8 S.E. 
630, 81 Ga. 536, 12 Am.S.R. 337. 

71. U.S.—Tasewell County v. Farm¬ 
ers* U & T. Co., C.C.I11., 12 F. 
752. 

78. Mo.—Chouteau v. Allen, 70 Mo, 
290. 
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mortgagor corporation arc neither necessary nor 
proper parties to a bill to foreclose the mortgage,"^® 
even though they negotiated the sale of bonds se¬ 
cured by the mortgage, or are in possession of oth¬ 
er bonds which they are trying to negotiate, pos¬ 
session of the bonds under such circumstances not 
being sufficient evidence of the officers’ individual 
ownership to make them proper for necessary par¬ 
ties to the action to foreclose.*^^ 

Creditors of mortgagor corporation. A judgment 
creditor of a mortgagor corporation whose lien is 
subsequent to that of a mortgage is entitled to de¬ 
fend an action in which plaintiff asserts a lien un¬ 
der the mortgaged® 

Senior mortgagees. A mortgagee under a senior 
:orporate mortgage is a proper party to a suit 
brought by a mortgagee under a junior mortgage to 
foreclose such mortgage,76 and where the senior 
mortgage is taken by an officer of a corporation, 
who takes the mortgage in his own name as such 
officer, he is a proper party to a suit to foreclose 
the senior mortgage,77 and the corporation is bound 
by the foreclosure, although before his default in 
the foreclosure suit he had assigned the mortgage 
to the corporation, provided he still remains the os¬ 
tensible owner of record.78 

§ 1204. - Intervention 

In the absence of statutory regulation the right of 
Intervention in foreclosure proceedings is governed by 


the general rules of equity and the issues raised by peti¬ 
tioner must be essentially related to the proceedings. 

In the absence of statutory regulation the right 
of intervention in foreclosure proceedings is gov¬ 
erned by the general rules of equity.79 A petition¬ 
er for intervention, if he seeks equitable relief, must 
show that he has no adequate and available legal 
remedy.6t* The issues raised by the petitioners for 
intervention must be issues that are essentially re¬ 
lated to the foreclosure proceedings.*^ Questions 
of priority between the bondholders may be litigated 
before a master on application for distribution of the 
proceeds of the sale, and are proi>erly postponed to 
that time, and for this reason a creditor will not be 
allowed to intervene for the purpose of raising a 
question of priority before the decree is entered.*^ 
If the petitioner for intervention has been guilty 
of laches in presenting his petition and innocent 
third parties have acquired rights in the mortgaged 
property, hi*, petition will be denied.** Where the 
intervener’s interest in the subject matter is limit¬ 
ed by statute to a fixed period of time, his petition 
for intervention must be brought within the statu¬ 
tory limit otherwise he has no interest and los¬ 
es his status for that purpose.** 

Intervention by bondholders. Generally the trus¬ 
tee under a corporate mortgage represents all 
bondholders equally in foreclosure cases and the 
latter will not be permitted to intervene unless ad¬ 
equate grounds for exception to representation by 


73. N.J.—.Tohnos v. Oulwater, S6 A.' 
48S, &5 N.J.Eq. 398. 

74. Ill.—Unity Co. v. Equitable 
Trust Co., 68 NE 664. 204 Ill. 
595, affirming: 107 Ill.App. 449. 

14a C.J. p 705 note 31. 

75. N Y.— Jenkins v. .John Good 
Cordage, etc.. Co., 68 N Y S 239. 56 
AppDiv. 573. affirmed 61 N E. 1130, 
168 N.y. 679 

14.a C J. p 705 note 33. 

76. TT S.—Olyphant v. St Eouis Ore 
& Steel Co., C.C Mo., 23 F. 465. 

77. Or—Watson v. Dundee Mortg , 
etc.. Co.. K I\ 648, 12 Or. 474. 

78. Or.—Watson v. Dundee Mortg., 
etc., Co., supra. 

79. Ill.—Wightman v. Evanston Yar- 
yan Co.. 75 N E. 502. 217 Ill. 371, 
108 Am.S.R. 258. 3 Ann Cas. 1089, 
affirming 118 Ill.App. 479. 

Former owner of property 

A corporation which formerly 
owned the property cannot intervene 
on the ground that its sale to the 
mortgagor was without authority 
where the undisputed facts show the 
contrary.—Oklahoma Natural Gaso¬ 
line Co. V. Anglo-Texas Oil Co.. 264 
P. 169, 129 Okl. 177. 

80. U.S.—Morton Trust Co. v. Met¬ 


ropolitan St. R. Co.. C.CN.Y., 168 
F 941. 

Idaho.—Union Trust, etc.. Bank v. 
Idaho Smelting, etc., Co., 135 P. 
822. 24 Idaho 735. 

81. U.S.—Land Title & Trust Co. v. 

Asphalt Co of America, C.C.N.J., 
121 F 687. 

Ill.—American Nat Bank & Trust Co 
V. Illinois Improvement & Build¬ 
ing (’’orporation.^ 281 Ill App 17. 
14a C J. p. 705 note 44. 
l^iabillty of another corporation on 
bonds owned by mortgagor 
Where, in a proceeding to foreclose 
a mortgage which rovers among oth¬ 
er Items of properly the past due 
bunds of another corporation, the lia¬ 
bility of such corporation on the past 
dm* bonds to a purchaser thereof at 
the foreclosure sale is not involved 
directly in the foreclosure proceed¬ 
ings, the corporation liable on the 
past due bonds therefore will not be 
allowed to intervene in the foreclo¬ 
sure proceedings on that account, the 
purchaser of the bonds at the fore¬ 
closure sale acquiring thereby no 
better title than the mortgagee had. 
and the question of the mortgagor's 
liability on the past due bonds being 
therefore an issue in a suit which 
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can be brought later for their en¬ 
forcement.—Morton Trust Co. v. 
Metropolitan St R Co., C.C.N.Y., 168 
F. 941. 

Merits of claim 

On motion to dismiss intervening 
petition of United States presenting 
claim for income tax dcflciency In 
action to foreclose corporate mort¬ 
gage, wherein receivers were appoint¬ 
ed, it was held that the merits of the 
government claim could not be con¬ 
sidered —Guaranty Trust Co. of New 
York V. New York & Queens County 
Ry Co., 4 N.Y.S.2d 532, 167 Misc. 
795. 

82. U S —Mercantile Trust Co. v. U. 
S Shipbuilding Co.. C.C.N.J., 130 
F 725. 

83. N Y.—Atlantic Trust Co. v. New 
York City Suburban Water Co., 78 
NY.S. 120, 75 App.Div. 351. 

11a C.J. p 706 note 50. 

84. Ark.—^American Zinc Products 
Co. V. Sanders, 298 S.W. 857, 176 
Ark. 133. 

85. N.C.—Williams v. West Ashe¬ 
ville, etc.. R. Co.. 36 S.E. 189, 126 
N.C. 918. 

14a C.J. p 706 note 52. 
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the trustee are shown.** In order to entitle bond¬ 
holders to intervene in their own behalf it must be 
shown that the trustee has failed or fails to repre¬ 
sent their interests,**^ or that he is guilty of negli¬ 
gence, incompetency, or improper conduct injuri¬ 
ously affecting their interest.** A bondholder may 
be allowed to intervene at any time before distribu¬ 
tion is actually made, even after a decree has been 
made,*® if the int-crest of the trustee is shown to be 
adverse to that of the bondholder,*® or if the trus¬ 
tee fails to represent all the bondholders equally.®^ 
The failure of the trustee to join in contesting the 
validity or amount of a prior mortgage, where there 
is a bona fide contest of the same by other parties in 
interest is a sufficient ground for permitting the 
bondholders to intervene and make such contest.®^ 

Bondholders of a corporation may be permitted 
on proper showing to intervene in the suit brought 
by a bondholder to foreclose a mortgage given by 
the corporation to secure bonds.®* An alleged own¬ 
er of certain corporate bonds is not entitled to in¬ 


tervene, after a decree of foreclosure has been sus¬ 
tained on appeal, to dispute the truth of a finding as 
to the ownership of the bonds.®^ A holder of bonds 
of a corporation is not entitled to intervene in fore¬ 
closure proceedings to restrain a reorganization 
committee and certain persons who bid for it at a 
former sale from bidding at the resale.®* 

Interffcntion by stockholders. Stockholders of a 
mortgagor corporation may be permitted on proper 
showing to intervene in foreclosure proceedings,®* 
but there is no right to intervene if their rights as 
such may be properly asserted by the corporation 
and no failure of the corporation to protect the 
rights is shown.®'^ The status of a petitioner for 
intervention must be made sufficiently clear by the 
evidence of the case to entitle him to the relief 
sought; and, if the facts as shown leave the ques¬ 
tion of the status of the complainant in doubt, his 
petition will be denied.®* Where stockholders of a 
corporation intervene in a foreclosure suit against 
it for the sole purpose of contesting the validity of 


80. U S.—Rodman v. Riohfleld Oil 
Co. of California. C.C A.Cal., 66 P. 
2d 244, affirmlngr. D.C., Republic 
Supply Co. of Callfo’*nia v. Rich¬ 
field Oil Co. of California, 4 F. 
Supp. 153—Guaranty Trust Co. of 
New York v. Chicago, M. & St. P. 
Ry. Co., D.C.Ill., 15 P.2d 434. 

III.—Amerloan Nat. Bank & Trust 
Co. V. Illinois Improvement & 
Building Corporation, 281 Ill.App. 
17. 

Utah.—Meyer v. TTtah. etc., R. Co., S 
P. 393. 8 Utah 280. 

Befecto in bill filed by trustee 

That a bill for foreclosure by the 
trustee In a corporate mortgage is 
not framed to meet contingent situa¬ 
tions, such as the enforcement of 
further remedies In case of a defi¬ 
ciency Judgment, which may be dealt 
with as they arise, does not warrant 
intervention by individual bondhold¬ 
ers before decree and sale.—Con¬ 
tinental & Commercial Trust & Sav¬ 
ings Bank v. Allis-Chalmers Co., D.C. 
Wis., 200 P. 600. j 

87. U S.—Continental & Commercial 
Trust & Savings Bank v. Allis- 
Chalmrrs Co., supra. j 

Ill.—^American Nat. Bank & Trust 
Co. V. Illinois Improvement & 
Building Corporation. 281 Ill.App. 
17. 

Pailnrs to answer interrogatories 

The failure of a trustee who had 
instituted foreclosure proceedings to 
answer interrogatories as propound¬ 
ed by a bondholder does not entitle 
the bondholder to intervene in the 
foreclosure suit.—Continental & 
Commercial Trust ft Savings Bank v. 


Allis-Chalmers Co.. D.C.Wis., 200 P. 
600. 

88 . TT.S.—Continental ft Commercial 
Trust ft Savings Bank v. Allis- 
Chalmers Co., supra. 

Ill.—^American Nat. Bank ft Trust 
Co. V. Illinois Improvement & 
Building Corporation, 281 Ill.App. 
17. 

14a C.J. p 706 note 61. 
arsosssity for showing prejudioo 
This is not established merely by 
showing that the default and de¬ 
mand on the trustee and his action 
thereon were made pursuant to a 
plan of reorganization by the ma¬ 
jority, but it IS necessary to go fur¬ 
ther than that and to show that the 
rights of the minority have been 
prejudiced thereby.—Continental ft 
Commercial Trust ft Savings Bank v. 
Allis-Chalmers Co., D.C.Wis., 200 F. 
600. 

89. U.S.—Howard v. Shinn. Or., 190 
P. 940, 111 C.C.A. 674. 

90. Ill.—American Nat. Bank ft 
Trust Co. V. Illinois Improvement 
& Building Corporation, 281 111. 
App. 17. 

91. U.S.—Howard v. Shinn, Or., 190 
P. 940, 111 C.C.A. 674. 

Colo.—^Walpole v. Rogers, 186 P. 
346, 66 Colo. 673. 

N.Y.—Chase Nat. Bank of City of 
New York v. 10 Bast 40th St. Cor¬ 
poration, 264 N.Y.S. 882, 238 App. 
Div. 370—Bank of Manhattan Trust 
Co. V. Silrap Const. Co., 259 N.Y.S. 
936, 115 Misc. 671—Ex parte De 
Betz, 9 Abb.N.Cas. 246. 

Foreolosure of first and ssooad mort- 
gogs 

In a proceeding to foreolose a 
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first and second mortgage in which 
the same person acts as trustee for 
bondholders under both, the con¬ 
flicting interests of bondholders 
make it impossible for the trustee 
to represent equally the interests of 
both, and in such case and for that 
reason representative bondholders 
from each class will be permitted to 
become parties and prorerly to liti¬ 
gate the question as to the items of 
priority covered by each mortgage.— 
Grand Trunk R. Co. v. Central Ver¬ 
mont R. Co., C.C.Vt., 88 P. 622. 

98. U.S.—Bowling Green Trust Co. 
V. Virginia Passenger ft Power Co.. 
C.C.Va., 164 P. 753, affirmed 168 
F. 1021, 93 C.C.A. 671, certiorari 
denied 29 S.Ct. 697, 214 U.S. 616, 
63 UEd. 1064. 

93. U.S.—Central Trust Co. of New 
York V. Washington County R. Co., 
C.C.Me., 124 F.. 813. 

94. N.M.—Das Vegas R., etc., Co. v. 
St. Louis County Trust Co., 126 P. 
1009, 17 N.M. 286. 

95. U.S.—Investment Registry v. 
Chicago ft M. Electric R. Co., D.C. 
Wis., 213 P. 492. 

98i U.S.—Central Trust Co. of New 
Yoik V. Washington County R. Co., 
C.C.Me., 124 P. 813. 

Porto Rico.—New Colonial Co. v. 
Canovanas Sugar Factory, 1 Porto 
Rico Fed. 288. 

97. U.S.—Guaranty Trust Co. of 
New York v. Chicago, M. ft St. P. 
Ry. Co., D.C.I11., 15 P.2d 434. 

9a N.Y.—Atlantic Trust Co. v. New 
York City Suburban Water Co., 78 
N.Y.S. 120, 76 App.Div. 864. 

14a C.J. p 707 note 79* 
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the mortgage, they must stand upon the right of 
the corporation itself.*® A stockholder of an in¬ 
solvent corporation will not be allowed to intervene 
in a suit by the trustee to foreclose where he fails 
to allege in his petition for intervention facts suf¬ 
ficient to show fraud or conspiracy on the part of 
plaintiffs in the foreclosure suit.i Stockholders of 
a corporation which has passed into the hands of a 
receiver arc represented in their interests by the 
receiver, and they will not be allowed to intervene 
in foreclosure proceedings in their own name for the 
purpose of interposing a defense to the suit which 
they have not communicated to the receiver repre¬ 
senting them ;2 nor can they intervene on the 
ground that the plan of reorganization proposed 
out of court is inequitable.® A court of equity, hav¬ 
ing possession, through its receivers, of property of 
an insolvent corporation, is not required to permit 
a stockholder to intervene in a foreclosure suit 
brought by the trustee for its bondholders for the 
purpose of requiring the trustee to enforce the lia¬ 
bility of the stockholders for unpaid installments 
on their stock instead of foreclosing its security.^ 

Intervention hy other creditors. As a rule a gen¬ 
eral creditor without interest in, or a lien on, the 
mortgaged property cannot intervene in a foreclo¬ 
sure suit,® but an exception to this rule is recog¬ 
nized where the corporation is insolvent and a re¬ 
ceiver has been appointed.® The matter of allow¬ 
ing general creditors to intervene in a foreclosure 


suit and to set up claims that certain property is 
not subject to the lien is discretionary with the 
court,*^ and it is not an abuse of its discretion after 
it has allowed certain creditors to intervene and 
has passed upon their claims to refuse to allow oth¬ 
ers to intervene for the purpose of setting up sim¬ 
ilar claims.® A general creditor of an insolvent 
corporation whose property is in the hands of a re¬ 
ceiver in a foreclosure suit has sufficient interest 
in any surplus which may remain after payment of 
the liens to be entitled to become a party by inter¬ 
vention.® Ordinarily a junior mortgagee cannot 
intervene without showing injury.^® 

§ 1205. - - Pleading 

In accordance with general rules of pleading, all es¬ 
sential facts must be stated in the complaint in a fore¬ 
closure case, and a defense, to be available, must be 
properly pleaded. 

In accordance with general rules requiring all 
essential facts to be pleaded, the complaint in a 
foreclosure case must allege that the corporation 
executed the mortgage,and, in all cases, the bill 
should sufficiently allege all facts required to make 
out a default under the terms of the particular deed 
of trust in issue,and where the deed of trust re¬ 
quires the performance of conditions precedent to 
foreclosure, as for example, a declaration of default 
and a demand on the mortgagor, the performance 
of these conditions must be alleged and proved.^® 


•9. U.S.—Bijf Creek Cap Coal & 
Iron Co. V. American L. & T. Co., 
Tenn., 127 F. 625, 62 C.C.A. 351. 
Pa.—Armstrong County Trust Co. v. 
Freeport Water Works Co., 139 A. 
866, 291 Pa. 188. 

1 . U.S—Land Title & Trust Co. v. 
Asphalt Co. of America, N J., 127 
P. 1, 62 C.C.A. 23. 

9. U.S.—Conley v. International 

Pump Co., D.C.N.y., 237 F. 286. 

a, U.S —Conley v. International 

Pump Co., supra. • 

4, U.S.—Land Title A Trust Co. v. 
Asphalt Co. of America, N.J., 127 
P. 1, 62 C.C.A. 22. 

DlsoMtioa of court 

A court In such case has full 
power to order calls made on the 
stockholders, if In its Judgment such 
action is for the best Interest of the 
creditors and stockholders; but Its 
discretion Is not subject to control by 
individual stockholders, nor is it re¬ 
quired to permit them by Interven¬ 
tions to interfere with its admin¬ 
istration of the property.—Land Title 
A Trust Co. V. Asphalt Co. of Amer¬ 
ica. N.J.. 127 P. 1, 62 C.C.A. 23. 

A, Idaho.—Union Trust* etc.. Bank 


V. Idaho Smelting, etc., Co., 135 
P. 822. 24 Idaho 735. 

Ill.—^W^ightman v. Evanston Yar- 
yan Co.. 217 Ill. 371, 75 N.E. 602. 
108 Am.S.U. 258, 3 Ann.Cas. 1089, 
affirming 118 Ill.App. 379. 

14a C.J. p 707 note 72. 

6. U.S.—Equitable Trust Co. of New 
York V. Croat Shoshone A Twin 
Fulls Water Power Co., Idaho, 245 
F. 697, 158 C.C.A. 99. affirming, 
D C.. 228 F. 616, affirmed on re¬ 
hearing 249 F. 967, 162 C.C.A. 165, 
and certiorari denied 38 S.Ct. 580, 
247 U.S. 513, 62 L.Ed. 1243. 

7. Ga.—Macon, etc., R. Co. v. Parker, 
9 Oa 377. 

8. U.S.—Equitable Trust Co. of New 

York V. Great Shoshone A Twin 
Falls Water Power Co., Idaho, 215 
F. 697, 168 C.C.A. 99, affirming, D. 
C, 228 F. 616, affirmed on re¬ 

hearing 249 P. 967, 162 C.C.A. 166, 
and certiorari denied 38 S.Ct. 580. 
247 U.S. 613. 62 L.Ed. 1243. 

9. U.S.—Cleveland Sav., etc., Co. v. 
Bear Valley Irr. Co., C.C.Cal., 93 P. 
339. 

Ga.—Macon, etc., R. Co. v. Parker, 9 
Ga. 377. 

.14a C.J. p 707 note 76. 
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10. Pa.—Northampton Trust Co. v. 
Northampton Traction Co., 112 A. 
871, 270 Pa. 199. 

Conditioa of mousy markst 

The depressed condition of the 
money market will not entitle a 
Junior mortgagee to Intervene.— 
Northampton Trust Co. v. North¬ 
ampton Traction Co., supra. 

11. N.J.—New Order Building A 
Loan Ass’n v. Landau, 156 A. 276. 
9 N.J.M1SC. 969. 

Authority to ezsouts mortgags 

Where the complaint sufficiently 
shows that the corporation had au¬ 
thority to execute the mortgage. It 
is sufficient as against contention 
that It did not allege that statutory 
steps were taken to authorize mort¬ 
gage.—Thomson v. Nygaard. 41 P.2d 
1 , 98 Mont. 629. 

12. N.M.—Las Vegas R., etc., Co. v. 
St. Louis County Trust Co., 110 P. 
856, 15 N.M. 634. 

14a C.J. p 708 note 92. 

13. N.M.—Las Vegas R., etc., Co. v. 
St. Louis County Trust Co., su¬ 
pra. 

14a C.J. p 708 note 93. 
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Where the action to foreclose is brought by a bond¬ 
holder individually on the ground that the trustee 
has refused to act, the facts of the trustee’s refusal 
or failure to act must be alleged and proved,^* and 
compliance with the conditions of the trust deed 
which permit foreclosure by bondholders under cer¬ 
tain circumstances must be shown.^5 \ to fore¬ 
close should contain or have attached a copy of the 
mortgage,^® and allege where it is recorded,^but 
in an action to foreclose a deed of trust to secure 
bonds issued and put in circulation by a corporation, 
and made payable to bearer, it is not essential to 
allege to whom such bonds were negotiated in the 
first instance, or how much was paid for them, or 
when they were issued nor is it necessary to 
produce the bonds.^® If the complainant in his bill 
relies not on an original authorization to execute 
the mortgage, but on a later ratification, an answer 
denying want of authority, without also denying 
the facts showing the ratification, is not sufficient.^® 
A bill to foreclose need not allege publication of 
notice for the required number of weeks of the 
meeting of stockholders authorizing the execution 
of the mortgage, as required by the terms of the 
statute, the omission thereof being a matter of de- 
fense.2l One coming into a foreclosure suit against 
a corporation under general leave granted to the 
cross complainants to bring in Jill others having 
similar interests to unite with them, who files his 
petition only a short time before the closing of 
evidence, may not enlarge the grounds of r-elief, 
even though he offers to rest his case on the evi¬ 
dence already in, and a petition attempting to do 


so, and filed without leave, will be stricken from the 
files.^^ In a suit for general administration of a 
trust by foreclosure of a mortgage, where the clas¬ 
sification of liens and preferences takes place, par¬ 
ticularly in the cases of those commercial mortgages 
of corporate property which are essential instru¬ 
mentalities of corporate enterprises, the usual strict¬ 
ness of pleading is not required of those who come 
in to assert their claims to the property, or for pay¬ 
ment out of it; oftentimes claims may be proved 
and allowed before a master without technical 
pleading of any kind, and when once the suitor by 
petition is in court, with proper parties, the court 
may and generally does grant whatever right .or re¬ 
lief he may have, without that strictness of plead¬ 
ing which in other cases of litigation might be re- 
quircd.23 A bill by bondholders seeking to fore¬ 
close a mortgage on corporate property, made to se¬ 
cure the bonds, and to recover bonds claimed by 
part of the plaintiffs and alleged to be wrongfully 
held by one of the defendants, is not bad for miilti- 

fariousness.24 

A defense, to be available, must be properly plead- 
ed.25 Where a defense of want of execution is 
interposed, plaintiff may show estoppel without fur¬ 
ther pleading.2® 

§ 1206. - Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 


Umitation to g’ronads stated la dec- 
laratioa of default 

Where the morlfragre gives the 
right of election to declare the prin¬ 
cipal due on default in payment of 
interest and on other grounds and 
the trustee serves notice of election 
to declare default on the ground of 
nonpayment of interest, he is limited 
to such ground in his bill to fore¬ 
close.—Commonwealth Trust Co. v. 
Hummelstown Consolidated Water 
Co. No. 1. 29 PaDist. 642. 647, 48 
Pa.Co. 381. 

14. U S.—Morgan v. Kansas Pac. R. 
Co., CC.N.y., 16 P. 65, 21 Blatchf. 
134. 

15. ^ U.S.—Hodman v. Richfield Oil 
Co. of California, C.C.A.Cal., 66 F. 
2d 244, affirming, D.(^, Repulilic 
Supply Co. of California v. Rich¬ 
field Oil Co. of California, 4 F. 
Supp. 153. 

Wash.— Moore v. Tumwater Paper 
Mills Co.. 42 P.2d 29, 181 Wash. 45, 
certiorari denied 56 S.Ct. 113, 296 
U.S. 597, 80 L..£3d. 423. 

XnsolvsAoy of mortgagor 

Allegation of mortgagors* insol¬ 


vency docs not excuse noncompliance 
with provisions of trust indenture — 
Moore V. Tumwater l*aper Mills Co., 
supra. 

16. Pa.—Wagner v. Philadelphia, 
etc., St. R. Co., 81 A. 94, 233 Pa. 
114, Ann,Cas.l913R 536. 

17. Pa.—Wagner v. Philadelphia, 
etc., SL, R. Co., supra. 

18. Ala.—Savannah, etc., R. Co. v. 
Liancaster, 62 Ala. 555. 

18. U.S.—Central Trust Co. of Illi¬ 

nois v, Cassidy, D.C.Conn., 300 F. 
386. 

90. Cal.—Cribble v. Columbus Brew¬ 
ing. Co., 34 P. 627, 100 Cal. 67. 

21. Ala.—Nelson v. Hubbard, 11 So. 
428, 96 Ala. 238. 17 L. U.A. 375. 

22. U.S.—Continental Trust Co. v. 
Toledo, St. L.. & K. C. R. Co., C. 
C.Ohio, 86 F. 929, affirmed 95 F. 
497, 36 C.C.A. 155. 

23. U.S.—Blake v. Pine Mountain 
Iron & Coal Co., Ky., 76 F. 624. 22 
C.C.A. 430. 

24. N.H.—Hale v. Nashua, etc., R. 
Co., 60 N.H. 333. 

880 


25. N.J.—Heidler v. Werner & Co., 
128 A. 237, 97 N.J Eq 605, affirm¬ 
ing 124 A. 49. 95 N.J.Eq. 374. 

invalidity of mortgage 

In a suit to foreclose a mortgage 
given by a corporation, where the 
averments of the complaint that it 
was executed in due form, and that 
the statutory certificate of consent 
of stockholders was adopted, etc , 
were not denied, allegations in the 
answer that the real purpose of the 
mortgage was to obtain money, so 
that one group of stockholders might 
buy out others, were held insuffi¬ 
cient to show that the mortgage w.*ib 
invalid, there being no averment that 
the mortgagee knew of the improper 
purpose.—^Albany Sav. Bank v. 
Kingsbury-Leahy Co., 178 N.Y.S. 196. 

Aaswsr held properly plaaded 

Fla—Ft. Myers Development Corpo¬ 
ration V. J. M. McWilliams Co., 122 
So. 264, 97 Fia. 788. 

2a Cal.—^Zenos v. Brltten-Cook 
Land & Live Stock Co., 242 P. 914. 
76 Cal.App. 299. 
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a. Presumption and Burden of Proof 

Generally, a duly executed mortgage or duly latued 
bonds of a corporation are presumed to be valid, and 
those who seek to have the mortgage or bonds declared 
invalid have the burden of proof. 

A duly executed corporate mortgage or duly is¬ 
sued bonds of a corporation are presumed to be 
valid, and those seeking to have the mortgage or 
bonds declared invalid or unenforceable have the 
burden of proof.^'^ A creditor seeking the aid of 
a corporation mortgage as security for his claim 
must establish it as an encumbrance which the cor¬ 
poration could lawfully make,28 but there is a pre¬ 
sumption of payment of a lawful consideration in 
his favor, and the burden is on the corporation 
mortgagor, alleging that the bonds are void for 
want of consideration, to prove this fact.29 The 
burden is on the trustee suing to foreclose a cor¬ 
porate deed of trust to show how many bonds have 
been issued and are outstanding.^^ 

The presumption is that the bondholders repre¬ 
sented by the trustee acquired the bonds in due 
course in good faith and for value,and the bur¬ 
den is on the corporation mortgagor to prove bad 
faith,22 or failure or want of consideration.23 So, 
loo, the burden is on the party negativing the bona 
fidcs of the holders of mortgage notes.24 This ob¬ 
ligation on the part of the mortgagor with reference 
to the evidence is met, however, by establishing eq¬ 
uities in favor of the mortgagor, growing out of the 
original transaction in which the bonds or notes 


were issued to the first holder,2® and, after a show¬ 
ing of fraud in the issuance of the bonds or notes 
has been made, the burden is shifted to plaintiff to 
prove good faith^® or a status as a holder in due 
course.27 The same presumptions as to bona fidcs 
and payment of value obtain in a suit by the trustee 
as would obtain in a suit by individual bondhold- 
ers.28 The corporation mortgagor is always entitled 
to treat a plaintiff who sues to foreclose the mort¬ 
gage as an original bondholder against whom equi¬ 
ties in favor of the mortgagor may be set up in de¬ 
fense; and, if plaintiff desires to avail himself of 
superior equities belonging to a bona fide transferee 
for value, the burden of proof that the bondholders 
for whom he is acting,as trustee were not the orig¬ 
inal holders of the bonds is on him.22 

One who asserts that certain property is after- 
acquired and, therefore, not subject to the mortgage 
has the burden of proving that fact.^® 

b. Admissibility 

Generally, the rules as to the admissibility of evidence 
in civil cases apply. 

In accordance with the general rules as to the 
admissibility of evidence in civil cases, the illegality 
of the purpose for which a corporation was origi¬ 
nally organized cannot become a material inquiry in 
a suit to foreclose a mortgage on property of the 
corporation, if the mortgage was made while the 
corporation had power to create it and the illegality 
was wholly extrinsic to the mortgage.^^ Where 


27. IT S.—American S, S. Co v. 
Wickwiro Spencer Steel ('o, DC. 
NY., 42 F.2d 8S6, affirmed, CCA, 
4» F2d 706. 

Idaho.—iPortland Cattle Doan Co v. 
ITanaen DiM*stock & FeedinK Co, 
2.^1 P 1051, 13 Idaho 343. 

Nev.-Defanti v. Alien Clark Co, 198 
P. 549. 45 Nev 120. 

Aack of authority 

Where the mortsa^e Is. executed 
under the seal of a corporation and 
sif^ned by an officer apparently au¬ 
thorized to do so, the burden of 
show ms: invalidity because of lack 
of an authorizing: resolution of the 
directors is on the party asserting 
that fact. 

Mich.—Timmer v. Crimmins, 247 N. 
W. 191. 194, 262 Mich. 314, citing 
Corpus Juris —Loupee v. Michigan 
Central Ry. Co., 219 N.W. 727, 729, 
243 Mich. 144, citing Corpus Juris. 
N.J.—Earle v. National Metallurgic 
Co., 76 A. 555, 77 N.J Eq. 17. 

28. N.J.—Camden Safe Deposit, etc., 
Co. V. Citizens’ Ice, etc., Co., 61 A. 
629. 69 N.J.Eq. 71S, affirmed 65 A. 
980. 71 N.J.Eq. 221. 


Storage * Ire Co, 166 N.W. 282, 
182 Iowa 854. 

N.J —Wiencke v. Branch-Bridge 
Realty Corporation, 4 A 2d 415, 125 
N.J.Eq. 135. 

Mortgage given for aoeommodatlon 

The burden to show that a corpo¬ 
rate mortgage was given for accom¬ 
modation is on defendant.—Scala 
Realty Co v. Bayonne Ice Co., 125 
A. 493, 96 N.J.Eq. 152. 

30. IT.S —Equitable Trust Co. v. 
Creat Shoshone, etc , Water Power 
Co., DC.ldaho. 228 F. 616. 

31. N.Y.—Atlantic Trust Co. v. 
Crystal Water Co., 76 N.Y.S. 647, 
72 AppDlv. 639. 

32. Ill.—McCormiek v. Unity Co., 87 
N.E. 924, 239 111. 306, affirming 142 
lll.App. 159. 

33. N.Y.—Atlantic Trust Co. v. 

Crystal Water Co., 76 N.Y.S. 647. 72 
App l>iv. 539. 

34. U.S.—Equitable Trust Co. of 

New York v. Washlngton-ldaho 
Water, Light & Power Co., D C 
Wash.. 300 F. 601. 

35. N.Y.—Atlantic Trust Co. v. 
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Crystal Water Co.. 7G N.Y S. 647. 
72 App.Div. 639. 

Burden held not shifted 

Failure to seeure written request 
of preferred stockholders or make 
appraisement of property as provid¬ 
ed m amended articles of incorpora¬ 
tion, in absence of showing that 
holders of notes secured by mort¬ 
gage knew of such failure, was held 
not to shift burden of proof.—Equi¬ 
table Trust Co. of New York v. 
Washington-Idnho Water, Light & 
Power Co, DC Wash., 300 F. 601. 

36. La.—Parka v. Hughes, 82 So. 
202. 145 La. 221. 

37. U.S.—Central Hanover Bank & 
Trust Co. V. North Butte Mining 
Co.. D.C Mont., 4 F.Supp. 711. 

38. N.Y —Atlantic Trust Co. v. 
Crystal Water Co., 76 N.Y.S. 647, 
72 AppDiv. 539. 

39. N.Y.—Atlantic Trust Co. v. 
Crystal Water Co., supra. 

40. U.S.—Cunningham v. Sizer Steel 
Corporation, DC.N.Y., 1 F.2d 337. 

41. U.S. — Dlckerman v. Northern 
Trust Co., 111., 20 set. 311, 176 
U.S. 181, 44 L Ed. 423. 


89. Iowa.—Stevens v. Ottumwa Cold 

H) C.J.S.~50 
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part of the mortgaged property of a corporation is 
subject to superior Hens, evidence as to values is 
admissible as a basis for distribution of the pro- 
ceeds.42 Bearing on the question whether or not 
an authorization by the required number of stock¬ 
holders has been given, stock book and stock journal 
entries are admissible to contradict or control re¬ 
citals made in the secretary's records as to the 
amount of the outstanding stock.^2 Qn issue raised 
whether or not a note and mortgage were given by 
a corporation after insolvency, a certified copy of 
a list of debts proved in bankruptcy against the cor¬ 
poration is immaterial where it has no tendency to 
prove that such indebtedness existed at* the time 
the mortgage was executed.^^ Where it appears 
that all the records of the mortgagor corporation 
have been destroyed by fire, the authorization by 
the corporation of the bond and trust deed executed 
by it is sufficiently shown by an affidavit of the 
clerk and treasurer of the corporation stating that 
every necessary vote was passed by the corporation 
and records.45 it may also be shown under such 
circumstances by a copy of the trust deed reciting 
that the maker of the bonds and mortgage passed 
the necessary vote.^® It is held that, whether or 
not authentic evidence of the declaration of default 
by the mortgagee is impossible, such declaration is 
sufficiently proved by recitals in a writing under 
corporate seal and signed by the officers of the cor¬ 
poration and attached to the petition for foreclo¬ 
sure.® 7 

c. Weight and Sufficiency 

Whether or not evidence ie eulTIcient to eetablish a 

42. U.S.—Continental, etc.. Trust, 
etc.. Bank v. North Platte Valley 
Irr. Co., Wyo., 219 F. 438, 135 C.C. 

A. 160. 

43. Cal.—Middleton v. Arastraville 
Min. Co.. 79 P. 889, 146 Cal. 219. 

44. Ariz.—Copper Belle Min. Co. v. 

Costello, 95 P. 94. 11 Ariz. 334, 96 
P. 803, 12 Ariz. 105. 

45. Me.—People’s Trust Co. v. Mt. 

Waldo Granite Works, 105 A. 113, 

117 Me. 507. 

46. Me.—People's Trust Co. v. Mt. 

Waldo Granite Works, supra. 

47. La.—Colonial Trust Co. v. St. 

John Lumber Co., 71 So. 147, 188 
La. 1033. 

48. IlL—Ashley Wire Co. v. Illinois 
Steel Co.. 45 N.E. 410. 164 111. 149, 

56 Am.S.R. 187. 

Froof of note hjr recitals la mort- 

Recitals of a inortcraffc acknowl¬ 
edged in substantial compliance with 
the statute, and which has been in¬ 
troduced in evidence, are sufficient to 


case for foreeloaure, or a defenae thereto, depondo on 
the ieeuee Involved, and on the facta and Inforoncea from 
the proved facts aa related to these Ieeuee. 

In foreclosure against a corporation a prima facie 
case is made out by the mortgagee when he pro¬ 
duces the note and mortgage executed by the cor¬ 
poration under the hand of its president and scaled 
with the corporate seal which is attested by the sec¬ 
retary.®® Whether or not evidence is sufficient to 
establish a case for foreclosure or a defense there¬ 
to depends on the issues involved, and on the facts 
and inferences from, the proved facts as related to 
these issues. The circumstances of the particular 
cases have been held to show: That the trust deeds 
and bonds were properly authorized by the corpora¬ 
tion;®® that the notices of the directors’ meetings 
at which the bonds and mortgage were authorized 
were given and that there were quorums present;®® 
that the mortgage was in fact issued by the mort- 
gagor;®! that mortgages or bonds were issued with¬ 
out valid corporate authorization;®® that after-ac- 
quired property covered by the mortgage was law¬ 
fully acquired;®® that the loan which the mortgage 
was given to secure was not extortionate;®® that 
the bondholders had exercised their option under 
the trust deed to require immediate payment of the 
principal on default in payment of interest;®® that 
interest coupons were clipped from bonds before 
the bonds were negotiated;®® that a director appro¬ 
priated the bonds without corporate authority in 
fraudulent breach of trust ;®^ that the entire issue 
secured by the mortgage was outstanding obliga¬ 
tions of the corporation;®* that the mortgage was 
fraudulently issued by the corporation;®® that the 

Cal.—De Moulin v. Magnesite Refrac¬ 
tories Co., 199 P. 42. 186 Cal. 128. 
53. N.y.—Skelly v. Jamaica Bay 
Mfgr. Co.. 169 N.Y.S. 516. 162 App. 
Dlv. 201. 

64. N.J.—Rutherford, etc., Electric 
Co. V. Franklin Trust Co., 43 A. 
1098, 58 N.J.Eq. 684, affirming 41 A. 
488. 57 N.J.Eq. 42. 

55. N.Y.—Atlantic Trust Co. v. 
Crystal Water Co., 76 N.Y.S. G17, 
72 App.Div. 639. 

561 N.Y.—Columbus Trust Co. v. Up¬ 
per Hudson Electric & K. Co., 206 
N.Y.S. 368. 123 Misc. 771. 

57. U.S.—Central Hanover Bank & 
Trust Co. V. North Butte Mining 
Co., D.aMont., 4 P.Supp. 711. 

58. U.S.—Farmers’ L. & T. Co. v. 
Madison Mfg. Co., C.C.Ala., 163 F. 
310, affirmed 168 F. 1019, 85 C.C.A. 
664, certiorari denied 29 S.Ct. 682, 
212 U.S. 572, 63 L.Ed. 656. 

14a C.J. p 709 note 42. 

59. N.D.—Investors' Syndicate v. 


prove prima facie the execution of 
a note which the^mortgage described 
and secures, and renders note ad¬ 
missible in evidence without further 
proof of the authority of the agent 
of the corporation who executed the 
same for the corporation.—Aurelius- 
Swanson Miilwork Co. v. First Nat. 
Bank, 231 P. 471, 107 Okl. 203. 

49. Cal.—Lowe v. Los Angeles Sub¬ 
urban Gas Co.. 141 P. 399, 24 Cal. 
App. 367. 

Me.—People’s Trust Co. v. Mt. Waldo 
Granite Works. 105 A. 118, 117 Me. 
507. 

Okl.—Blackwell Pub. Co. v. Steln- 
berger, 240 P. 1040, 115 Okl. 6. 

5(K Cal.—Lowe v. Los Angeles Sub¬ 
urban Oas Co., 141 P. 399, 24 Cal. 
App. 367. 

51. Ark.—^American Zinc Products 
Co. V. Sanders, 298 S.W. 867, 176 
Ark. 123. 

58. U.S.—Neukom v. North Butte 
Mining Co., C.C.A.Mont., 84 F.2d 
101 . 
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mortgage was ultra vires and that this fact was 
known to the mortgagee before the execution of the 
mortgage;®® that the bonds and mortgage were 
sustained by an adequate consideration,®^ as for ex¬ 
ample, that the bonds secured by the mortgage were 
issued for cash which actually came into the pos¬ 
session of the corporation or for goods which the 
corporation actually received ;®2 that certain cor¬ 
porate bonds had been transferred and delivered to 
the holder in due course;®® that the corporation 
was indebted to its president and that the president 
was indebted to the person to whom a note and 
mortgage were given ;®4 that bonds were issued in 
exchange for notes of the corporation issuing the 
bonds, and that the notes had been issued for cash 
received;®® that a single stockholder owned and 
controlled all of a corporation’s stock;®® that a 
note of a third party was intentionally taken in pay¬ 
ment of the corporation’s notc;®^ or that the mort¬ 
gagor was insolvent and the mortgage was given to 
effect a preference of creditors.®® 

Evidence has been held insufficient to show fraud 
of the mortgagee,®® that the corporation was the 
owner of the property when mortgaged,^® that a 
foreclosure suit by a corporation on a trust deed 
was filed in violation of the board of directors, 
or that the mortgagor was insolvent at the time of 
giving the mortgage.^® 

§ 1207. -Trial or Hearing 

In an action to foreclose by the trustee the bonds 
must be treated as an entirety. The function of the court 
la limited to the foreclosure and sale and to the ascertain¬ 
ment of whether or not the price bid at the sale Is fair. 

A trustee’s action to foreclose is an action in be¬ 


half of all the bondholders.*^® in which the bonds 
must be treated as an entirety,*^^ and the court can¬ 
not consider in such an action claims of the mort¬ 
gagor corporation against individual bondholders.'^® 
Upon a proper showing the court may appoint a 
referee to determine the amount due under a corpo¬ 
rate mortgage, the property covered thereby, and 
the validity and priority of the claims made against 
the property.'^® The function of the court in a fore¬ 
closure suit is limited to the foreclosure and sale 
of the property and the ascertainment of whether 
or not the price bid at the sale is fair.^*^ It will 
not be extended to an affirmative duty to pass on 
the merits or dements of a proposed reorganiza¬ 
tion plan,*^® or to settle controversies between the 
bondholders."^® The court may take cognizance of 
a pending reorganization plan but only for the pur¬ 
pose of ascertaining whether or not the price bid 
at the foreclosure sale is fair.®® A finding that a 
majority of all the directors of the mortgagor cor¬ 
poration was present at a directors’ meeting and 
participated in the proceedings which culminated in 
the execution of the mortgage will be inferred from 
a finding that the directors to w’hom the mortgage 
was executed did not vote or participate in the 
meeting when the execution of the mortgage was 
being considered and voted on, but that the major¬ 
ity of the board of directors then remaining unani¬ 
mously authorized the execution of the note and 
mortgage. ®i 

Questions of fact. Questions of fact are proper¬ 
ly submitted to the jury.®2 Bona fides and payment 
of value by the bondholders or by the mortgagee 
are questions of fact.®® Where interest coupons 
arc presented to the corporation issuing them and 


North American Coal, etc., Co., 153 
N.W. 472, 31 N.D. 259. 

60. N.D.—Investors* Syndicate v. 
North American Coal, etc., Co., su¬ 
pra. 

01. U.S.—Norma Mining Co. v. 
Mackay, Arl*.. 241 F. 640, 164 C.C. 
A. 398. 

N.Y.-—Atlantic Trust Co. v. Crystal 
Water Co., 76 N.Y.S. 647, 72 App. 
Div. 539. 

66 . N.J.—Schultze v. Van Doren, 56 
A. 1133, 65 N.JEq. 764, affirming 
58 A. 815, 64 N.J.Eq. 465. 

63. Kan.—Lewis v. Paola Telephone 
BJxch. Co., 241 P. 446, 119 Kan. 811. 

64. U.S.—Norma Min. Co. v. Mackay, 
Ariz., 241 P. 640, 164 C.C.A. 398. 

66 . U.S.—Central Trust Co. v. Wor¬ 
cester Cycle Mfg. Co., Conn., 93 P. 
712, 25 C.C.A. 647. 

66 . Tex.—Boston & Texas Corpora¬ 
tion V. Guarantee Life Ins. Co., Civ. 
App., 233 S.W. 1022, error refused. 


67. N.J.—Turner v. Kidge Heights 
Land Co., Ill A. 675, 92 N.J.Eq. 64. 
affirmed 114 A. 418. 92 N.J.Eq. 706. 
66. N.Y.—James v. South Side Es¬ 
tates, 286 N.Y.S. 661, 247 App.Dlv. 
820, affirmed 7 N.E.2d 693, 273 N.Y. 
562. 

69. Or.—Myers v. Indiana Mining 
Co., 168 P. 719, 86 Or. 664. 

70. N.Y.—Kramer v. Edmund Fran¬ 
cis Realty Co., 185 N.Y.S. 430, 194 
App.Div. 438. 

71. Ill.—Builder's Bond & Mortg. Co. 
V. Bickley, 262 Ill.App. 603. 

72. N.J.—WIencke v. Branch-Bridge 
Realty Corporation, 4 A 2d 415, 125 
N.J.Eq. 136. 

73. Cal.—Mercantile Trust Co. v.* 
Sunset Road Oil Co., 108 P. 1037, 
176 Cal. 461. 

74. U.S.—Dickerman v. Northern 
Trust Co., Ill., 20 S.Ct. 311, 176 U.S. 
181, 44 L.Ed 423. 
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76. U.S.—Dickerman v. Northern 
Trust Co., supra. 

76. N.Y —Metropolitan Trust Co. v. 
Dolgeville Electric Light, etc., Co., 
69 N.Y.S. 822, 34 Misc. 354. 

77. U.S—Investment Registry v. 
Chicago, etc., R. Co., D.C.Wis., 213 
F. 492. 

78^ U.S.—Investment Registry v. 
Chicago, etc., R. Co., supra. 

79. U.S.—Investment Registry v. 
Chicago, etc., R. Co., supra. 

80. U.S.—Investment Registry v. 
Chicago, etc., R. Co., supra. 

81. Cal.—.^tna Indemn. Co. v. Al- 
tadena Min., etc., Co., 104 P. 470, 
II Cal.App. 26. 

82. Tex.—Young v. Terraee Im¬ 
provement Co.. Civ.App., 62 S.W.2d 
180. 

83. Pa.—Guarantee Title, etc., Co. v. 
Dilworth Coal Co., 84 A. 516. 235 
Fa. 594. 
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arc taken up, it is a question of fact whether the 
transaction amounts to a payment of the coupons 
or a sale to a third party who advances the money 
to take them iip.®^ 

§ 1208. -Judgment or Decree 

a. In general 

b. Operation and effect 

c. Setting aside or modification 

a. In General 

Generally, a foreclosure decree la properly for the 
par value* of the bonds or for the full amount of the 
mortgage debt. In accordance with applicable proce¬ 
dural statutes the court may give any reiief consistent 
with the compiaint and embraced within the issues. 

Generally, a finding that a loan secured by a 
mortgage is due and unpaid is sufficient to support 
a judgment of foreclosure.*® A foreclosure decree 
is properly for the par value of the bonds or for the 
full amount of the mortgage debt,*® and it must 
not include property excluded from the mortgage 
lien.*7 The decree may properly recite that the 
bonds had been issued and negotiated and were ac¬ 
quired for value in good faith without determining 
either the amount due on the bonds or who held 
them, especially where the court reserves the right 
and makes provision therefor in the decree to allow 
the bondholders to come in afterward and prove 
their ownership and indebtedness;** nor need the 
decree state the number of bonds held by^a bond¬ 
holder where it does state the amount due him.*^^ 
Satisfaction of prior liens may be made a condition 
of foreclosure,^® and a decree may be made subject 


to the payment of a mortgage tax.®i A decree of 
foreclosure of a mortgage given to secure bonds, 
some of which are held by bona fide holders and 
others not, should secure the payment of the bonds 
held by the bona fide holders and should not grant 
relief to holders of other bonds who are not bona 
fide.®2 Where one mortgage is substituted for an¬ 
other. there being no intervening equities, the eq¬ 
uity of redemption under both may be foreclosed 
in a suit brought for foreclosure of the substituted 
mortgage only.** 

Where the property subject to the mortgage con¬ 
sists partly of stock in the hands of third parties 
who hold in trust for the mortgagor corporation, 
the rights of such third parties may be adjudged 
on foreclosure of a trust deed, securing a bond is¬ 
sue by the corporation.*^ A decree of foreclosure 
for the amount represented by all bondholders when 
only a part of them proved their claims will not be 
invalid on that ground where it appears that the 
foreclosure proceedings were directed by a commit¬ 
tee of the bondholders who also purchased the prop¬ 
erty at the foreclosure sale on behalf of themselves 
and other bondholders joining with them.*® A de¬ 
cree which permits bondholders not represented by 
the trustee to raise a question in which they are 
interested on the distribution of the proceeds fully 
protects their rights.*® In accordance with ap¬ 
plicable procedural statutes, the court may give any 
relief consistent with the complaint and embraced 
within the issues,*^ and in foreclosing the mort¬ 
gage or trust deed the decree may provide that it is 
not binding on persons who were not represented 


84b N.J.—Morton Trust Co. v. Home 
Tel. Co., 67 A. 1020, 66 N.J.Eq. 106. 

86. Cal.—San Ramon Valley Bank v. 
Walden, 200 P. 662, 63 Cal.App. 
634. 

88. U.S.—Norma Mining Co. v. 

Mackay, Ariz., 241 F. 640, 164 C.C. 
A. 398. 

Pa—Bartholomew v. National Rub¬ 
ber Realty Co., 198 A. 73, 329 Pa. 
477. 

Advances la excess of amount of 
mortgage 

A decree should not include a sum 
sufficient to satisfy advances to the 
mortgagor corporation in excess of 
the amount of the mortgage.—Mc- 
Comb V. Barcelona Apartment Assoc., 
10 N.Y.S. 546. affirmed 31 N.E. 613. 
134 N.Y. 698, 4 Sllv App. 682. 

87. U.S.—American S, S. Co. v. 
WlckwJre Spencer Steel Co., D.C.N. 
Y., 42 F.2d 886, affirmed, C.C.A., 49 
F.2d 766. 

88b Tex.—^Western Supply, ete., Co. 
v. U. S., etc.. Trust Co., 92 S.W. 
986, 41 Tex.Civ.App. 478. 


89. Tex.—Western Supply, etc., Co. 
V. U. S , etc.. Trust Co., supra. 

90. N.Y.—Skelly v. Jamaica Bay 
Mfg. Co., 169 N.Y.S. 616, 3 82 App. 
Div. 201. 

Claims for scryices and material 

Where a mortgagee in possession 
of the mortgaged properly before de¬ 
cree in foreclosure suit brought by 
him employs labor and purchases 
supplies for the improvement of the 
mortgaged property, the court may 
provide in its decree that the claims 
for services and material shall be 
paramount to the lien of the mort¬ 
gage.—Commonwealth Trust Co. v. 
Cockerill Zinc Co., 122 P. 875, 86 Kan. 
860. 

91. Mich—Michigan Trust Co. v. 
Land Owners Ass'n, 284 N.W. 894, 
288 Mich. 323. 

98. U.S.—Central Hanover Bank & 
Trust Co. v. North Butte Mining 
Co., D.C.Mont., 4 P.Supp. 711. 

Tex.—Medford v. Myrick, Civ.App., 
147 S.W. 876. 


93. U.S.—Robinson v. Piedmont 

Marble Co., C C.C.a. 75 F. 91. 

14a C.J. p 710 note 66. 

94. Cal.—Title Ins., etc , Co. v. Cal¬ 
ifornia Dev. Co., 152 1*. 542, 171 
Cul. 173. 

95. U.S—Critter v. Iowa Water Co., 
C.C.Towa, 128 F 605, reversed on 
other grounds 140 F. 9X6, 72 C.C.A. 
680. 

98. U.S—Howard v. Shinn, Or., 190 
F. 940, 111 C.C.A. 674. 

97. Idaho.—Dennis v. Co-operative 
Pub. (^o., 269 P. 82, 46 Idaho 534. 
Snbstltutiou of new bonds for old 
Inasmuch as equity regards that 
as done which ought to have been 
done the court in deciding that bonds 
should have been exchanged for new 
bonds may order the old bonds can¬ 
celed and decree that the holders are 
equitable owners of the bonds of new 
issues.—Pheenix Title & Trust Co. v. 
Alamos Land & Irrigation Co., 211 P. 
670, 24 Ariz. 499, modified on other 
grounds 213 P. 674, 26 Ariz. 103. 
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and it may continue the cause for further hear¬ 
ing.** A decree authorizing the sale of really and 
personalty in bulk is erroneous when contrary to 
statutory provisions.** 

Consent decree. Trustees acting for all bond¬ 
holders may consent to a decree of foreclosure, and 
the fact that some of the trustees arc themselves 
bondholders is not of itself sufficient to render them 
incompetent to consent to the decree.^ A decree 
based on such consent where the circumstances 
show that it was given in good faith will be valid.* 

Deficiency judgments. Where the trust deed ex¬ 
pressly authorizes the trustee to collect any deficien¬ 
cy in his own name, he may have a deficiency judg¬ 
ment for the amount found due on the bonds over 
and above the proceeds of the sale;* otherwise he 
is not entitled as trustee to such a judgment.^ The 
trustee has no right to bring suit on the bonds 
themselves, as trustee, and so the bonds are not 
merged in a deficiency judgment taken by him 
against the corporation in a suit to foreclose the 
mortgage.® A mortgagee who holds a deficiency 
judgment may inquire into prior transactions to de¬ 
termine if money which should have been applied to 
meet the debts has been misapplied.* 

b. Operation and Effect 

In the absence of fraud a foreclosure decree properly 


§ 1208 

rendered cannot be attacked collaterally and It binds all 
parties to the proceedings. 

In the absence of fraud a foreclosure judgment 
rendered by a court having jurisdiction of the sub¬ 
ject matter and the parties cannot be attacked col¬ 
laterally,^ and the judgment binds all the bondhold¬ 
ers represented by the trustee.* The remedy of the 
stockholder of the mortgagor corporation being by 
motion in that action,* a decree of foreclosure, un¬ 
less impeached, is conclusive as against the corpo¬ 
ration and its stockholders as to the validity of the 
mortgage,^* or as to the capacity in which it finds 
that bonds are held.^i A decree in a suit to fore¬ 
close will not operate to bar a suit for an account¬ 
ing against the corporation for a diversion or de¬ 
pletion of a sinking fund.^* A decree will have no 
effect as to persons not parties to the suit.i* 

c. Setting Aside or Modification 

A decree may be set aside when based on fraud or 
it may be vacated when Injustice will result to parties in 
interest who have not been heard. It will not be set 
aside at the instance of one who will not be benefited 
thereby. 

In accordance with the rules applicable to open¬ 
ing or vacating foreclosure decrees generally, a 
mortgage foreclosure decree may be set aside when 
based on fraud,or it may be vacated where other¬ 
wise an injustice will result to parties in interest 
who have not been heard.^® A decree of foreclo- 
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98. Iowa—Gunn v Gould Balance 
Valve Co, 218 N.W. 895. 206 Io>^n 
172, modirted on other grounds and 
rehearing denied 220 N.W. 127, 206 
Iowa 172. 

99. Wash- Mill & Mine Supply Co 
V. Clear l^akf I^umber Co., 264 P 
714. 146 Wash. 697—Bank of Cali¬ 
fornia V Clear Bake Buinlier Co., 
264 P 714, 146 Wash. 697—Bank 
of California, Nat Ass'n, v. Clear 
Lake Lumber Co., 264 P. 70B, 146 
Wash. 543 

1. US.—Shaw V. Tiiltle Rock. etc. 
R. Co.. Ark., 100 US. 60,5, 25 L.Ed. 
757 

8. U.S —Shaw V. Little Rock, etc., 
R. Co., Hupra 

3. US —Lime v. Rquit.able Trust 
Co. CCA Mo. 262 F 918. 

Under federal equity role 

Under the provision.®* of a corporate 
mortgage or t*rust deed and bonds se¬ 
cured thereby, it was held that the 
balance due after foreclosure sale 
was "due to the plaintifT." trustee of 
the deed of trust, so as to warrant 
deficiency decree against the mort¬ 
gagor In favor of the trustee, under 
Fed. Equity Rules, rule 10.—Con¬ 
tinental-Equitable Title & Trust Co. 


V National Properties Co., D.C Del, 

273 F. 967. 

4. U.S —Brant Independent Min. Co. 
v. Palmer, C C.A Colo. 262 F. 370 

5. U S.—Mackay v. Randolph Macon 
Coni Co.. Mo., 178 F. 881. 102 C.C A. 
115, 

6. N.Y.—Brown v. Cadmus Holding 
Corporation. 263 N.Y.S. 394, 238 
App Div. 867. 

7. N.Y.—Drake v. New York Subur¬ 
ban Water Co.. 55 N.Y S 225. 36 
App.Div. 275. 

Pa.—Huston’s App., 18 A. 419, 127 
Pa. 620. 

8. Ill —American Nat. Bunk & Trust 
Co. v. Illinois Improvement & 
Building Corporation, 281 Ill.App 
17. 

9. N.Y.—Drake v. New York, Subur¬ 
ban Water Co., 55 N.Y.S. 225, 36 
App Div. 275. 

10. N.Y.—Denike v. New York, etc, 
Lime, etc., Co., 80 N.Y. 599 

11. N.M—Lna Vegas R., etc., Co v 
St. Louis County Trust Co., 126 P. 
1009, 17 N.M. 286. 

18. U.S.—Brown v. Pennsylvania 
Canal Co., DC.Pa., 229 F 444, af- 
tlrmed 235 F. 669, 149 C.C.A 89. 
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13. Colo—Fisher v. Norman Apart¬ 
ments, 72 P.2d 1092, 101 Colo. 173. 

14. S.D.—Whitney v. Hazzard, 101 
N.W. 346, 18 S.D. 490. 

14a C J. p 711 note 92. 

Evidence held Insnfllcient to show 
fraud, conflict of interest, or neglect 
of duty by trustee —Illmniel v. 
Straus, 6 N.E.2d 494, 288 Ill.App 566. 
16. N.Y.—Clinton Trust Co. v. 142- 
144 Joralemon St Corporation. 263 
N.Y.S. 359, 237 App.Div. 789, rcai- 
gument denied 263 N.Y S. 366, 238 
App Div. 858. 

Failure to adjudicate righte of all 
bondholders 

Where a corporation gave a trust 
deed securing its bonds providing 
that in case of sale under foreclosure 
any bondholder could bid in the prop¬ 
erty and could use toward payment 
of his bid the bonds and coupons 
held by him at the time, each bond¬ 
holder had a direct interest in the 
validity of the bonds held by the 
other bondholders, so that, where one 
.sought foreclosure, and it was so de¬ 
creed, and a new trial was granted in 
favor of another. Judgment of fore¬ 
closure was properly vacated.—Mer¬ 
cantile Trust Co of San Francisco v. 
Sunset Road Oil Co.. 168 P. 1036, 176 
Cal 458. 
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sure against persons as trustees of the corporation 
mortgagor, who are later found not to be the trus¬ 
tees, will be set aside at the instance of those who 
are, but without prejudice to the right of the mort¬ 
gagee to bring a new suit against the real trustees.^* 
A decree will not be set aside for failure to make a 
bondholder a party to the suit where his interests 
have been fully protected,or where, although he 
may be entitled to be made a party he, with knowl¬ 
edge of the foreclosure decree, has delayed an un¬ 
reasonable length of time in petitioning that it be 
set aside.^® It is against public policy for the court 
to frame a decree of foreclosure in terms so broad 
as to give a bondholder the right to determine when 
he will sell the property without any control of the 
court over his decision and a decree made in 
such terms will be changed on motion of a minority 
bondholder to the usual form requiring the referee 
to proceed to sell with all convenient speed.®® 

Persons entitled to relief, A decree will not be 
set aside at the instance of one who will not be ben¬ 
efited thereby.®^ A corporation seeking relief 
against a decree of foreclosure on the ground that 
at the time it was made the corporation was not in 
existence cannot be so relieved if it does not show 
a revival since that time to entitle it to institute pro¬ 
ceedings.®® A decree of foreclosure will not be 


set aside at the instance of a single stockholder 
where consented to by a receiver appointed by the 
court to represent both creditors and stockholders, 
especially where ground for setting aside the judg¬ 
ment are not proved.®® 

§ 1209. Receivers 

A receiver may be appointed on a bill for foreclosure 
where the corporation becoming Insolvent makes default 
In the payment of the principal and Interest of Its bonds 
secured by a mortgage, and the mortgaged property Is 
Inadequate security, especially where the only fund for 
the payment of the debt Is In the earnings of the concern 
and these are being misapplied. The function of the 
receiver Is to preserve the property pendente llte and to 
administer and distribute It In conformity with the 
decree of the court. 

Where a corporation becoming insolvent makes 
default in the payment of the principal and interest 
of its bonds secured by a mortgage, and the mort¬ 
gaged property is inadequate security, a receiver 
may be appointed, on a bill for foreclosure,®4 es¬ 
pecially where the only fund for the payment of the 
debt is in the earnings of the concern and these are 
being misapplied.®® The appointment should not 
be made on default in payment of interest except 
where it is shown that a loss will happen if the 
property remains in the hands of its present own¬ 
ers, or in the case of fraud, incompctency, and the 


16. N.Y.—Brindernagle v. German 
Reformed Church, 1 Barb.Ch. 15. 

Xiaok of authority to employ aolloltor 
to aaawor 

Decree will not be set aside on the 
grround that the executive officers of 
the corporation had no authority to 
employ a solicitor to answer, con¬ 
fessing: the hill, where it appears 
that complainant In such suit would 
be entitled to a default and a decree 
pro confesso if no answer had been 
flled.-^Central Trust Co. v. Washingr- 
ton County R. Co.. C.C.Me., 124 F. 
813. 

17. N.J.—Ring v. New Auditorium 
Pier Co.. 77 A. 1054, 77 N.J.Eq. 422. 

18. U.S.—^Nowell V. International 
Trust Co., Alaska. 169 F. 497, 94 C. 
C.A. 689. certiorari denied 30 S.Ct. 
694, 217 U.S. 603. 54 L.Kd. 899. 

N.J.—Ring v. New Auditorium Pier 
Co., 77 A. 1054, 77 N.J.Eq. 422. 

14a C.J. p 711 note 92 [c]. 

19. N.Y.—Columbia Knickerbocker 
Trust Co. V. Ithaca St. R. Co., 141 
N.Y.S. 249. 

affect of provisions in mortgage 

Such a decree cannot be sustained 
on the ground that the bondholder 
represents the majority of the bond¬ 
holders and that the mortgage pro¬ 
vides that in all matters of Judg¬ 
ment, discretion, or policy arising un¬ 
der the mortgage, including proceed¬ 


ings for any sale of the property 
mortgaged or for the appointment of 
a receiver, the trustee shall be fully 
Justified and protected in acting in 
conformity with any requests of the 
holders of the majority in amount of 
the bonds secured.—Columbia Knick¬ 
erbocker Trust Co. V. Ithaca St. R. 
Co., supra. 

90. U.S.—Columbia Knickerbocker 

Trust Co, V. Ithaca St. R. Co., su¬ 
pra. 

91. Ala.—Anderson v. Bullock Coun¬ 
ty Bank, 25 So. 523, 122 Ala. 275. 

14a C.J. p 712 note 2. 

Creditor 

A creditor has no standing to ask 
for a modification of a foreclosure 
decree unless it appears that he is 
to be benefited thereby.—McKee v. 
Grand Rapids, etc., R. Co., 1 N.W. 
873, 50 N.W. 469, 41 Mich. 274. 
Aoqaisltloa of bonds after ezeontloa 
Where the foreclosure decree pro¬ 
vides that persons acquiring bonds, 
the proceeds of which were wrong¬ 
fully applied by the officers of the 
corporation, were not entitled to en¬ 
force the mortgage as against an 
execution creditor who had levied on 
the mortgaged property in the ab¬ 
sence of evidence that they acquired 
the bonds prior to the levy of the 
execution, a bondholder will not be 
entitled to a modification of the de¬ 
cree on the ground that he had ac¬ 
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quired his bonds prior to such levy 
where he has offered no evidence to 
show that he had acquired it at that 
time.—McKee v. Grand Rapids, etc., 
R. Co., supra. 

99. Iowa.—Muscatine Turn Verein v. 
Funck. 18 Iowa 469. 

93b U S —Land Title, etc., Co. v. As¬ 
phalt Co. of America, N.J., 127 F. 
1. 62 C.C.A. 23. 

14a C.J. p 712 note 7. 

84. Ala.—Kelly v. Alabama, etc., R. 
Co., 58 Ala. 489. 

raUnrs to pay taxes and aoerolag in¬ 
debtedness 

Under a bill to foreclose a mort¬ 
gage, the appointment was held prop¬ 
er where It appeared that the com¬ 
pany had made default in the pay¬ 
ment of taxes; that, in certain coun¬ 
ties, it suffered its property to be 
sold for such taxes; that it was in¬ 
solvent, and unable to pay its pres¬ 
ent and accruing Indebtedness, that 
it had failed to pay wages and op¬ 
erating expenses, and other obliga¬ 
tions, amounting to more than two 
hundred thousand dollars; that com¬ 
plainant. on discovering such facts, 
applied to the trustee to take action; 
and that the trustee had failed to do 
^o.—Putnam v. Jacksonville, etc., R. 
Co.. C.C.I11., 61 F. 440. 

95. Ala.—^Kelly v. Alabama, etc., R. 
Co., 68 Ala. 489. 
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like,28 even though the mortgage covers the income 
and gives the trustee immediate possession on de¬ 
fault,27 but the mere fact that the company is prop¬ 
erly managed is no reason why a receiver should 
not be appointed. 2 8 

The function of a receiver appointed for the 
property of a corporation in a suit to foreclose a 
mortgage executed by it is to preserve the corpo¬ 
rate property pendente lite from loss or deprecia¬ 
tion in value, and to administer and distribute the 
property in conformity to the decree of the court.2® 
The receiver represents the court and acts in the in¬ 
terest of all parties, not for some of the parties 
against others.20 It is not contemplated that the 
receiver should take part in the litigation of the 
cause in which he is appointed, and he has no stand¬ 
ing in court for this purpose; if he docs take part 
in litigation, it is only when necessary to preserve 
the corporate property, and even then he must first 
secure the permission of the court to do so.^i So 
it has been held that a receiver has no standing to 
file exceptions to the report of the master determin¬ 
ing the respective rights of the mortgagees and oth¬ 
er creditors, nor will such exceptions be entertained 
when filed in the name of the receivers ‘‘and credi¬ 
tors,” no creditors being named .22 

Fees and expenses of receivers are considered in 
§ 1212 infra. 

§ 1210. Sale 

a. In general 

b. Property and rights included 

c. Purchaser's title, rights, and liabilities 

d. Confirmation 

e. Setting aside 

a. In General 

The court in fixing terms and reguiations of the 
forecioaure saie exercises a discretionary power, and 
the terms of the order wiii vary to meet the circum¬ 


stances. The sale need not be for cash. Bondholders' 
and reorganization committees may purchase the proper¬ 
ty for the benefit of ail who Join the committee. The 
mere postponement of the sale does not Invalidate it. 

The court in fixing terms and regulations of a 
foreclosure sale of corporate property exercises a 
discretionary power and acts always for the benefit 
of all having a pecuniary interest therein, the terms 
of the order therefor will vary to meet the vary¬ 
ing circumstances of particular cases, and where it 
becomes necessary to decree the sale of the property 
of a corporation which is subject to divisional mort¬ 
gages or liens, each of which constitutes a first lien 
on one part, and a subordinate lien on others, it is 
proper to direct that such parts shall be offered for 
sale separately, and then the property as a whole, 
the bid or bids which will realize the larger sum to 
be accepted, and, if sold as a whole, to distribute 
the proceeds in proportion to the value of the dif¬ 
ferent parts as established by the separate bids.23 
Statutes which provide for a sale of the mortga¬ 
gor’s real estate in parcels, do not apply to the real 
estate of a corporation which is mortgaged with its 
franchise to acquire, hold, and use property for 
public purposes, and whose chief value depends up¬ 
on Its unity, and its use for the appropriation to 
those purposes; and a foreclosure decree therefore 
which directs the sale of mortgaged property of 
such a corporation, as a whole, cannot be attacked 
on the ground that the right to sell the real estate in 
parcels is not reserved in accordance with the pro¬ 
visions of the statutc.24 Where it is apparent that 
if the property is sold in separate parcels the pur¬ 
chaser of one parcel will have the power to render 
another parcel worthless, the property of the corpo¬ 
ration must be sold as an entirety, and this rule will 
not be affected by the fact that there arc separate 
liens attaching to one of the parcels.35 Objections 
to the advertisement of the sale should be passed 
on on exceptions to the sale and not on appeal from 
the ordcr.26 The trustee need not attend the sale 


ga. us —Blair V. St. Louis, etc., R. 
Co., C.C.Mo., 20 F. 348. 

27. U.S.—Union Trust Co. v. St 
Louis, etc., R. Co, C.C.Mo., 24 P. 
Ca8.No.l4,402, 4 Dill. 114. 

28. N.Y.—Van Benthuysen v. Cen¬ 
tral New England, etc., R. Co., 17 
N.Y.S. 709, 63 Hun 627. 

29. U.S.—Metropolitan Trust Co. v. 
North Carolina Lumber Co., C.C.N. 
C., 162 F. 170, appeal dismissed 169 
P. 1022, 94 C.C.A. 668—Unlon Mut. 
L. Ins. Co. V. Union Mills Plaster 
Co.. C.C.Mich.. 37 P. 286, 3 L.R.A. 
90. 

14a C.J. p 712 noto 9. 


North Carolina Lumber Co, C.C. 
N C., 162 F. 170, appeal dismissed 
169 P. 1022, 94 C.C.A. 668. 

14a C.J. p 712 note 12. 

Appointment of disinterested receiver 

Disinterested receiver will be ap¬ 
pointed, where corporation’s property 
is in possession of receivers friend¬ 
ly to one faction, although insolven¬ 
cy, income, or waste Is not alleged. 
—Central Union Trust Co. of New 
York V. North Butte Mining Co., D. 
C.Mont., 26 F.2d 676. 

31. U.S.—Metropolitan Trust Co. v. 
North Carolina Lumber Co., 162 
F. 170, appeal dismissed 169 F- 
1022, 94 C.C.A. 668. 

14a C.J. p 713 note 22. 
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32. U.S.—Metropolitan Trust Co. v. 
North Carolfna Lumber Co., supra. 

33. U.S.—Harris v. Youngstown 

Bridge Co, Ky., 90 P. 322, 33 C.C. 
A. 69. 

Wash.—Thompson v. Mitchell, 222 P. 
617, 128 Wash. 192. 

34. U.S —Sioux City Terminal R., 
etc., Co. V. Trust Co. of North 
America, Iowa. 82 F. 124, 27 C.C.A. 
73. affirmed 19 S.Ct. 341, 173 U.S. 
99, 43 L.Ed. 628. 

35. U.S.—Continental, etc.. Trust, 
etc., Bank v. North Platte Valley 
Irr. Co., Wyo., 219 F. 438, 135 C.C. 
A. 150. 


30. U.S.—Metropolitan Trust Co. v. 


38. Md.—Mlddcndorf v. Baltimore 
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personally, 37 and he is under no obligation to see 
that the property is not sacrificed,® 3 but he has the 
duty to purchase for the bondholders if there is an 
extreme deflation in real estate values where such 
purchase is provided for in the trust deed.®® Di¬ 
rectors or stockholders who have an interest to pro¬ 
tect may purchase the property on foreclosure.^® 

Consideration and terms. It is discretionary with 
the court to fix an upset price.^^ Where a reor¬ 
ganized company gives all its stocks and bonds for 
the property of the old corporation, the price is ade¬ 
quate regardless of the value of the property.^® 
The decree need not require the sale of the corpo¬ 
rate property to be for cash; bonds of the mortga¬ 
gor corporation may be taken in lieu of cash, as 
cash, if taken, would be given back again to the 
bondholders in any event to redeem the bonds ;4® 
nor does a provision in the decree that the proper¬ 
ty be sold “to the highest and best bidder for cash'* 
affect the rule; the highest bidder for cash is con¬ 


strued as meaning “for cash or its equivalent,” and 
bonds in such case are the equivalent of cash.^^ 

The successful bidder may by petition seek the 
aid and instructions of the court in fulfilling the 
terms of the bid.^® 

Bondiwldcrs* and r€organi::ation committees. 
Sometimes a number of the bondholders of a de¬ 
faulting mortgagor corporation voluntarily consti¬ 
tute themselves a reorganization committee and act 
for themselves and all other bondholders who see fit 
to join them in looking after the foreclosure pro¬ 
ceedings, and sometimes in the purchase of the 
property at foreclosure sale; and this does not af¬ 
fect the validity of the proceedings or sale,^® nor 
operate to give a nonjoining bondholder any greater 
rights than he otherwise would have had.^7 go too 
a sale to an individual bondholder who without au¬ 
thority assumes to act for the others is not void, 
but voidable only at the instance of the judgment 
debtor or possibly at the instance of bondholders 


Refrigerating, etc., Co., 82 A. 1047, 
117 Md. 17. 

37. Ill.—Himmel v. Straus, 6 N.E.2d 
494. 288 IlLApp. 666. 

38. Ill.—^Himmel v. Straus, supra. 

39. Fla.—Smith v. Massachusetts 
Mut. Tjifo Ins. Co.. 156 So. 498, 116 
Fla. 390, 95 A.L..R. 608. 

40. Tex.—Wolfe v. State Inv. Co., 
Clv.App., 96 S.W.2d 511, error dis¬ 
missed. 

41. U.S.—American S. S. Co. v. Wick- 
wire Spencer Steel Co., DCN.Y., 
42 F.2d 886. affirmed. C.C.A., 49 F.2d 
766—Guaranty Trust Co. of New 
York V. Chicago. M. & St. P. Ry. 
Co.. D.C.Ill., 16 F.2d 4.34 

Bad faith of oao reorganizing’ cor¬ 
poration 

The court, finding that corporation, 
reorganizing mortgagor corporation, 
is not acting in good faith toward 
holders of bonds, secured by trust 
mortgage, and is pressing for sale 
of property to its dummy, should 
consider fixing initial or upset bid or 
authorizing trustee to purchase prop¬ 
erty for bondholders' benefit.—Clin¬ 
ton Trust Co. V. 142-144 Joralemon 
St. Corporation, 263 N.Y.S. 359. 237 
App.Div. 789. reargument denied 263 
N.Y.S. 366. 238 App.Div. 868. 

Terms roqnirtog payment of indelU 
nlte sum' 

The terms of sale of mortgaged 
property of corporation in receiver¬ 
ship proceeding requiring purchaser 
to pay, in addition to bid, an un¬ 
known and indefinite sum to cover 
expenses of court proceeding, was 
not improper where terms were prob¬ 
ably included to insure payment of 
expenses, and it appeared that stock- I 


holders of mortgagor company and 
bondholders, who were not purchas¬ 
ers, would not have i>een any better 
off if an upset price had been fixed. 
—Comstedt v. Gilmore, C.C.A.Pa-, 96 
F.2d 766, affirming. D.C., Guaranty 
Trust Co. of New York v. Williams¬ 
port Wire Rope Co., 20 F Supp. 634. 

42. U.S.—Mountain States Power Co. 
V. Jordan Uumber Co, D.C.Mont., 
286 F. 217, modified on other 
grounds Mountain States Power Co 

V. A. Ii. Jordan Lumber Co., 293 
F. 602, certiorari denied 44 S (it 
332, 264 U.S. 682. 68 L.Ed. 860. 

43. Fla.—Flagler Finance Corpora¬ 
tion V. Therrell, 159 So. 868, 874, 
118 Fla 596, quoting Corpus Juris 
—Sammons v. Trust Co. of Florida, 
136 So. 442, 444. 102 Flu. 711, quot¬ 
ing Corpus Juris. 

Mo —Rumsey v. People’s R. Co., 65 S. 

W. 615, 154 Mo. 215. 

44. Mo.—Rumsey v. People’s R. Co., 
supra. 

45. N.J.—National Newark & Es¬ 
sex Banking Co. of Newark v. Du¬ 
rant Motor Co. of New Jersey, 6 A. 
2d 767, 125 N J.Eq. 435, affirming 
National Newark-Essex Banking 
Co. of Newark v. Durant Motor 
Co. of New Jersey, 1 A.2d 316, 124 
N.J.Eq. 213. 

Bid held oompUed with 

N.J.—National Newark & Essex 
Banking Co. ef Newark v. Durant 
Motor Co. of New Jersey, 1 A.2d 
316, 124 N.J.Eq. 213. 

46. U.S.—Cutter v. Iowa Water Co., 
C.C.Iowa, 128 F. 605, reversed on 
other grounds 140 F. 986, 72 C.C.A. 
680. 


Unjust prejudice to uonjolning bonyd- 
holder 

Majority bondholders causing mort¬ 
gage foreclosure sale to obtain own¬ 
ership so that property might be 
later sold at private or public sale 
at favorable time in Interest of all 
lienholders in proportion to their re¬ 
spective holdings must accomplish 
such purpose without unjust preju¬ 
dice to holdings of any of respective 
bondholders. So, wliere mortgaged 
premises were purchased at mort¬ 
gage foreclosure sale on behalf of 
commillce representing over nlnel>- 
nlne per rent of bondholders, nonde< 
positing bondholders who objected to 
confirmation of sale should b€> per¬ 
mitted to elect to ai’cept (‘qual pro¬ 
portion of interest in the property 
with same rights as if they had Join¬ 
ed in the committee prior to dale of 
sale.—Thomas v. Ontral Hanover 
Bank & Trust Co.. 76 P.2d 227, 64 
App D.C 96, certiorari denied 55 S.Ct. 
636, 294 U.S. 726, 79 L.Ed. 1267. 
Objection by bondholders Joining 
committee 

Bondholders who deposited bond.s 
with committee for use in purchasing 
large corporate property on mort¬ 
gage foreclosure sale were held with¬ 
out equity to complain of purchase 
of property and reorganization, 
where they had option of withdraw¬ 
ing from agreement, but failed to do 
so, and the agreement was reasona¬ 
ble, and nondepositing bondholders 
in a position to dissent mside no ob¬ 
jections.—Himmel v. Straus, 6 N.E.2d 
494, 288 lll.App. 566. 

47. U.S.—Cutter v. Iowa Water Co., 
C.C.Iowa, 128 F. 606, reversed on 
other grounds 140 F. 986, 72 C.C.A. 
680. 
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adversely affcclcd.^8 Bondholders may authorize 
the trustee under the mortgage deed to bid in the 
property at the foreclosure sale for the full amount 
of the debt with interest, taxes, and costs; and un¬ 
der such provision the trustees may individually 
purchase the property at their own sale under the 
mortgage for the benefit of bondholders.^^ Where 
in proceedings to foreclose a corporate deed of trust 
a reorganization committee has not offered a fair 
plan, a bondholder may refuse to accept it;®® he 
will then be entitled to a hearing, and, if the sale 
has not been fair, a resale will be ordered.®^ 

Delay and postponement. A sale is not invali¬ 
dated by the fact that it is delayed somewhat beyond 
the advertised time, if the delay is unavoidable and 
the sale is held substantially at the hour adver- 
tised,®2 A foreclosure sale should be postponed 
when the price bid is inadequate, and if the trustee 
fails to do so he will be liable in damages to a 
bondholder ;®3 such a bondholder will not be es¬ 
topped from recovering damages on this ground by 
the fact that other bondholders were present and 
participated in the sale.®^ The fact that mortgaged 
property will not sell for its full value by reason 
of uncertainty of title, unpaid judgments, and suits 
against it is not sufficient ground for the court*s re¬ 
fusing permission to a mortgagee to proceed with 
the foreclosure sale after the appointment of a 
receiver of the nvjrtgagor corporation,®® although 
the court may postpone the sale when unsettled eco¬ 
nomic conditions warrant.®® Where there is no 
right of redemption in the mortgagor or his credi¬ 
tors after a foreclosure sale, as in the case of a 
mortgage of the personal property and real estate 
which must be sold as an entirety in order to pre¬ 
vent impairment of its value, sec infra § 1213, the 
foreclosure sale, being absolute, will be postponed 
by the court to a time far enough advanced to give 


intervening creditors and stockholders an oppor¬ 
tunity to protect their interests where it appears 
under the circumstances of the case that there is 
a fair chance of the property satisfying all claims 
within that time, without the necessity of a fore¬ 
closure sale.®*^ The postponement of the sale is dis¬ 
cretionary with the court, which discretion will be 
exercised where necessary to protect the interests 
of other parties besides the mortgagee and where 
no impairment of the rights of the mortgagee is in¬ 
volved.®® A sale will not be postponed on account 
of the death of a bondholder who was unnecessarily 
made a party to a suit to foreclose.®® 

Effect of sale. Only the rights of parties to a 
foreclosure suit will be affected by the foreclosure 
sale, and where a judgment creditor is not a party 
to the foreclosure suit, his rights will not be af¬ 
fected by the sale.®® After the mortgage has been 
foreclosed and the property sold by a receiver of 
the corporation, the directors have no such title or 
interest which would entitle them to file a petition 
in their own names as directors to enforce the con¬ 
tract of purchase.®^ 

b. Property and Bights Included 

A foreclosure sale includes the property mortoaged, 
but cannot include more than the corporation owns. 

A sale on foreclosure cannot, of course, include 
more than the corporation owns.®® A foreclosure 
decree directing a sale, although in terms which 
are broad and comprehensive, expressly including 
all property of every name and nature, belonging 
to or possessed by the corporation, cannot be con¬ 
strued to include money in the hands of the receiv¬ 
er of the corporation, and such money will not pass 
by the sale unless the decree expressly so states.®® 
Qaims of a mortgagor corporation against third 
persons have been held not included in the property 


48. Mont.—ThomBon v. Nyaaard, 41 
P.2d 1. 98 Mont. 529. 

49. U S.—Etna Coal, etc., Co, v, 
Martlnfi: Iron, etc., Co.. Ohio, 127 
F. 32. 61 C.C.A. 396. 

5a N.Y.—Clinton Trust Co. v. 142- 
144 Joralemon St. Corporation, 263 
N Y.S. 359. 237 App.Dlv. 789. re¬ 
argument denied 263 N.Y.S. 366, 
238 App.Dlv. 858. 

51. U.S.—Investment Registry v. 
Chicago, etc., R. Co., D.C.Wls., 213 
F. 492. 

Ohalloago by Iwldar of undopooitod 
bonds 

Holder of undeposlted corporate 
bonds under foreclosed mortgages Is 
entitled to challenge adequacy of bid 
at foreclosure sale, since holder 
might wish to take its proportion of 
cash instead of Joining in corporate 


reorganization.—^Warner Bros. Pic¬ 
tures V. Lawton-Byrne-Bruner Ins. 
Agency Co. CCA Mo.. 79 P.2d 804. 
58. US—Etna Coal, etc.. Co. v. 
Marling Iron, etc, Co., Ohio, 127 
F. 32. 61 CC.A, 396. 

63. Pa,—^Watson v. Scranton Trust 
Co., 87 A. 845. 240 Pa. 507. 

54. Pa.—Watson v. Scranton Trust 
Co., supra. 

55. Tex.—Floore v. Morgan, Civ. 
App., 175 S,W. 737. 

5a N.Y.—Bank of Manhattan Trust 
Co V. Ellda Corporation. 265 N.Y. 
S. 115, 147 Misc. 374, reversed on 
other grounds Jewett v. Common¬ 
wealth Bond Corporation, 271 N.Y. 
S. 622, 241 App.Dlv. 131, motion 
granted 196 N.E. 676, 267 N.Y. 554. 

57. U.S. —American Ii. A T. Co. v. 
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Union Depot Co.. C.C.Wash., 80 F. 
36. 

6a U.S.—American L. A T. Co. v. 
Union Depot Co., supra. 

59. Md.—Middendorf v. Baltimore 
Refrigerating, etc.. Co., 84 A. 160. 
117 Md. 443. 

0a N.C.—Wilmington, etc., R. Co. v. 
Burnett, 31 S.B. 602. 123 N.C. 210. 

61. Ga.—Southern Cotton Mills v. 
Ragan. 72 S.E. 158, 136 Ga. 789. 

6a U.S.—^Austin Machinery Co. of 
Michigan v. Consolidation Coal Co, 
C.C.A.Tenn., 67 F.2d 771. 

Va.—Wright v. Davis, 133 S.E. 659, 
146 Va. 370. 

6a U.S.—Washington Irr. Co v. Cal¬ 
ifornia Safe Deposit, etc.. Co.. 
Wash., 116 F. 20. 52 C.C.A. 614. 
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sold at a foreclosure sale.®^ After-acquired prop¬ 
erty will be included in a sale where the mortgage 
on the property specifically covers after-acquired 
property, and the judgment of foreclosure express¬ 
ly includes it.®^ A trustee^s power to sell under a 
mortgage which in terms covers after-acquired 
property extends to property acquired after the exe¬ 
cution of the mortgage where the statute authorizes 
the trustees to take possession of all the mortgaged 
property of the corporation.®® 

c. Purchaser's Title, Bights, and Liabilities 

The sale will be assumed sufficient to transfer title 
until the contrary appears. The purchaser, as a general 
rule, acquires the same rights and privileges as were held 
by the corporation and subject to the same terms and 
conditions. A trustee who buys the trust property will be 
presumed to buy and hold for the benefit of the trust. 

The sale of corporate property on foreclosure 
will be assumed sufficient to transfer title until the 
contrary appears,®*^ and where a marketable title is 
not conveyed as agreed the purchaser may refuse to 
complete the purchase and may recover his depos¬ 
it.®® A purchaser with notice of the illegality of 
tne debt secured acquires no title.®® The mortga¬ 
gor corporation, and not a single stockholder there¬ 
of, is the proper party to question the title acquired 
by a purchaser at the foreclosure sale under the 
mortgage.^® 

The purchaser acquires the same rights and priv¬ 
ileges as were held by the corporation and subject 


to the same terms and conditions,and it is held 
accordingly that a mortgage of the property and 
rights of a corporation and the foreclosure thereof 
passes to the purchaser thereunder all rights en¬ 
joyed by the corporation and necessary to the car¬ 
rying on of the mortgagor’s business,'^® unless ap¬ 
proval of the operation of the business is required 
by an agency of the state.The purchaser of the 
property and franchises of a corporation at a fore¬ 
closure sale is not bound to carry out a contract 
made by the corporation subsequent to the execu¬ 
tion of the mortgage,^^ and he may transfer the 
mortgaged property to any other corporation cap¬ 
able of taking and exercising such franchises.*^® 
Where the corporation mortgagor is insolvent, a 
purchaser of its property in the hands of a receiver 
at a foreclosure sale will not be responsible for lia¬ 
bilities of the corporation not assumed by contract, 
nor imposed by statute.^® Where the mortgagor 
corporation is totally insolvent a purchaser of its 
mortgaged assets under a foreclosure decree for 
the benefit of the bondholders cannot be charged as 
a trustee of the property so purchased for the bene¬ 
fit of the corporation’s stockholders.^^ 

The purchaser is liable for the appropriation of 
personal property not included in the sale.^® 

As against creditors and lienholders, A mortga¬ 
gee who acquires title under a foreclosure sale will 
hold title as against the claim of the holder of a 
subsequent lien who presses his claim to judgment 


Mb Tex.—McLean v. Sherman, etc., 
Pressed Brick Co.. Civ.App.. 128 S. 
W. 442. 

14a C.J. p 714 note 74. 

65. N.Y.—^New York Water Co. v. 
Crow, 96 N.Y.S. 899, 110 App.DJv. 
32. affirmed 79 N.E. 1112, 187 N.Y. 
516. 

06. Conn.—Buck v. Seymour, 46 
Conn. 156. 

67. N.H.—Petition of Derry Electric 
Co., 184 A. 356, 88 N.H. 46. 

68. N.Y.—Rodgers v. Bertha Devel¬ 
opment Co., 216 N.Y.S. 586, 217 
App.Div. 240. 

68 . Mo.-—Hess Warming & Ventilat¬ 
ing Co. V. Burlington Grain Eleva¬ 
tor Co., 217 SW. 493, 280 Mo. 163. 

14a C.J. p 715 note 89. 

TOii N.Y.—Harpending v. Munson, 91 
N.Y. 650—Olcott V. Tioga R. Co., 
27 N.Y. 546, 84 Am.D. 298. 

71. U.S.—Austin Machinery Co. of 
Michigan v. Consolidation Coal Co., 
C.C.A.Tenn., 67 P.2d 771. 

Mich.—Detroit v. Mutual Gaslight 
Co., 5 N.W. 1039, 43 Mich. 594. 

Pa.—St. John's Church v. Steinmetz, 
18 Pa. 273. 

PnrohMit hy hoadholdar 
A bondholder who purchases for 


the benefit of all the bondholders ac¬ 
quires the same title against third 
persons as any other purchaser.— 
Thomson v. Nygaard, 41 P.2d 1, 98 
Mont. 629. 

Furohase of stock 
Where a corporation, which owned 
the entire stock of another company, 
by vote of such stock authorized the 
issuance of bonds of the latter com¬ 
pany for its own benefit, although 
such acts were in fraud of its own 
bondhoMers, for whose benefit it 
had previously mortgaged the stock, 
reserving the legal title and the right 
to vote the stock until default, a 
purchaser of the stock on foreclosure 
of such mortgage, who obtained per¬ 
fect title thereto, took none of the 
equities of the bondholders, and 
hence could not attack the bonds of 
the second company except in the 
name of the corporation, and subject 
to the disability of the original 
stockholder.—McCaleb v. Goodwin, 21 
So. 967, 114 Ala. 615. 

72. U.S.—Omaha Water Co. v. Oma¬ 
ha, Neb., 147 F. 1, 77 C.C.A. 267, 12 
L.R.A.,N.S., 786, 8 Ann.Cas. 614, 
appeal dismissed 28 S.Ct. 262, 207 
U.S. 584, 62 L.Ed. 851. 

14a C.J. p 716 note 80. 
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73. N.H.—Petition of Derry Electric 
Co., 184 A. 356, 88 N.H. 46. 

Approval of pablio servios oommis- 
Sion 

Purchaser of utility property at 
foreclosure sale induced by mutual 
belief that purchaser would have 
right to operate could not claim loss 
of expected benefit of purchase 
through mistake of law until it had 
petitioned public service commission 
for approval of sale and leave to op¬ 
erate.—^Petition of Derry Electric Co., 
supra. 

74. Ky.—Newport, etc.. Bridge Co. v. 
Douglass, 12 Bush 673. 

75. Mich.—Detroit v. Mutual Gas¬ 
light Co., 6 N.W. 1089, 48 Mich. 
694. 

76. Tex.—Bigham v. Port Arthur 
Canal, etc., Co., Civ.App., 126 S.W. 
324. 

77. N.Y.*-MacArdell v. Olcott. 98 N. 
Y.S. 799, 104 App.Div. 268, affirmed 
82 N.E. 161, 189 N.Y. 868. 

14a C.J. p 715 note 87. 

78b N.Y.—Bromberger v. Knicker¬ 
bocker Ice Co., 216 N.Y.S. 611, 217 
App.Dlv. 490. 
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before the foreclosure sale, but without making the 
mortgagee a party to the lien enforcement suit, 
and this is so even though the mortgagee took the 
property at the sale with actual knowledge of the 
judgment on the lien.'^® The title of a purchaser 
at a foreclosure sale of the corporate property is 
good against that of subsequent judgment creditors 
so that a sale of such property under execution on 
such judgment passes no title, but if the subsequent 
judgment is for labor performed or for tort the 
title of the purchaser at foreclosure sale is not good, 
under the terms of a statute providing that a mort¬ 
gage of a corporation's property does not exempt 
the property from execution, on a judgment against 
the corporation for labor performed, or a tort com¬ 
mitted by it resulting in death or in injury to a per¬ 
son or property.®^ A purchaser at a foreclosure 
sale of corporate property secures title to it against 
a creditor of the corporation in possession of the 
land under a verbal agreement made by an agent 
of the corporation, that the creditor should hold the 
property for the debt due him from the corpora- 
tion.®t Under a statute which invalidates as to ex¬ 
isting creditors every conveyance made by a cor¬ 
poration, a purchaser of lands at a foreclosure sale 
with notice of a clsim that existed against the cor¬ 
poration mortgagor at the time the mortgage was 
executed acquires no rights as against the credi- 
tor.®2 The receiver of an insolvent corporation 
cannot regain the property of the corporation from 
a purchaser at foreclosure sale unless he restores 
to the purchaser what he paid for the property.®® 
One who acts without authority for another in pur¬ 
chasing corporate property at a foreclosure sale 
will be liable to the creditors of the corporation if 
the one for whom he is acting repudiates his act, 
and loss is occasioned thereby.®^ Where a second 
sale is ordered and the price secured is less than at 


the first sale, the difference measures the extent of 
the agent's liability, and his liability will not be af¬ 
fected by the fact that his bid at the second sale 
was rejected on account of his financial irresponsi¬ 
bility.®® 

Purchase for bondholders. Bondholders who as¬ 
sume to purchase at a mortgage trustee's sale on 
behalf of all bondholders are deemed their agents, 
although not previously so authorized, where the 
bid is accepted by the trustee, and, having purchas¬ 
ed on behalf of all bondholders, the purchaser will 
hold in trust for them.®® A trustee of a corporate 
mortgage has implied power to bid in the property 
at a foreclosure for the benefit of the bondholders 
at a figure sufficient to cover the debt, interest, and 
costs, and not in excess of the value of the proper- 
ty.87 Where the trustee of a corporate mortgage 
has purchased the property for the benefit of the 
bondholders at foreclosure, he may resell to the best 
advantage without an order of court,®® but where, 
after buying in the property, he negligently sells 
it for a grossly inadequate price, he is liable to a 
bondholder for his proportion of its fair and rea¬ 
sonable value on the date of the sale.®® Where the 
trustee of a corporate mortgage buys the trust prop¬ 
erty at a foreclosure sale, he will be presumed to 
buy and hold for the benefit of the trust,®® although 
this presumption may be rebutted by other evidence 
tending to show that the trustee bought the prop¬ 
erty at the foreclosure sale on his own account ;®i 
but where a trustee of a corporate mortgage buys 
the property on foreclosure and holds title for his 
personal benefit, and not for the benefit of the bond¬ 
holders, there is no trust created and the bondhold¬ 
ers have ho standing to enjoin him from reselling 
the property.®® Where a sale of a corporation's as¬ 
sets on mortgage foreclosure is made to a bondhold¬ 
ers' committee, they are individually liable for the 


79- Wls.—National Fdy., etc., Works 
V. Oconto C'Jty Water Supply Co., 
81 N.W. 125. 106 W18.-48. affirmed 
22 S.Ct. Ill, 183 U.S. 216, 46 L.Ed. 
157. 

80. N.C.—Clement v. Klngr, 67 S E. 

1023, 162 N.C. 456—-Wilminifton. 

etc., R. Co. V. Burnett, 31 S.E. 602, 
123 N.C. 210. 

81. Tex.—Clark v. Elmendorf, Civ. 
App., 78 S.W. B38. 

88. N.C.—Lanxston v. Greenville 
Land, etc.. Co.. 26 S.E. 644, 120 N.C. 
132. 

83. N.T.—Swan v. Stiles, 87 N.Y.S. 
1089, 94 App.Div. 117. 

84. N.Y.—Leslie v. Saratoga Brew¬ 
ing Co., 64 N.Y.S. 1069, 31 Misc. 


129, reversed on other grounds 69 
N.Y.S. 681, 59 App.Div. 400. 

86. N.Y.—Leslie v. Saratoga Brew¬ 
ing Co., supra. 

8a Vt.—Sullivan v. Haskin, 41 A. 
437, 70 Vt. 487. 

87. Pa.—Nay Aug Lumber Co. v. 
Scranton Trust Co.. 87 A. 843, 240 
Pa. 500. 

88. Pa.—Nay Aug Lumber Co. v. 
Scranton Trust Co., supra. 

8a Pa.—Watson v. Scranton Trust 
Co., 87 A. 845, 240 Pa. 607. 

90. Fla.—Smith v. Massachusetts 
Mut. Life Ins. Co., 156 So 498. 508. 
116 Fla. 390, 95 A.L.R. 608, quoting 

Corpus Juris. 

Pa.—^Nay Aug Lumber Co. v. Scran¬ 
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ton Trust Co., 87 A. 843, 240 Pa. 
500. 

Bights of grantee from trustee 

Corporate grantee, accepting trus¬ 
tee’s deed, expressly made subject 
to mortgage, executed by trustee aft¬ 
er purchasing property in his own 
name at foreclosure sale under trust 
deed securing corporation bonds, with 
full notice of trust and bondholders* 
equitable Interest, takes the property 
impressed with trust and subject to 
mortgage.—Smith v. Massachusetts 
Mut. Life Ins. Co.. 156 So. 498, 116 
Fla. 390. 95 A.L.R. 508. 

91. Pa.—Nay Aug Lumber Co. v. 
Scranton Trust Co., 87 A. 843. 240 
Pa. 500. 

98. Pa.—Nay Aug Lumber Co. v. 
Scranton Trust Co., supra. 
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purchase price, and are entitled to use bonds and 
securities deposited with them in payment. 
Where a trustee was appointed to foreclose a mort¬ 
gage securing bonds, and to organize a new corpo¬ 
ration to purchase the properly at foreclosure sale 
and thus protect the interests of the bondholders, 
subsequent purchasers of the stock of the new cor¬ 
poration acquired no interest in the property which 
as between the bondholders and the trustees ought 
to have been turned over to that corporation but 
was not.®®* 

d. Confirmation 

The price Is subject to the approval of the court* 
but in the absence of fraud or Irregularities the court 
cannot refuse confirmation on the mere possibility that on 
a resale a greater price would be obtained. The master 
should report all the essential facts to enable the court 
to take judicial action. 

On foreclosure of a corporate mortgage the price 
is subject to the approval of the court,®® but a court 
cannot in its discretion refuse to confirm a fore¬ 
closure sale of corporate property simply on the 
ground of inadequacy of the price and that on a re¬ 
sale some one else would probably bid more for the 
property, even though there is some evidence that 
the property is worth more than was bid for it, 
provided there was no fraud or irregularity.®*^ The 
court may confirm the sale although the amount bid, 
due to an economic depression, is less than would 
be received during better times.®® If it comes to 
the actual notice of the court on the hearing of a 
motion to confirm a foreclosure sale that the intend¬ 
ing purchasers at such sale have conceived a defi¬ 
nite program through the reorganization plan to 
use the corporate property when acquired in a way, 
or to effect a purpose, forbidden by the constitu¬ 
tion or the public policy of the state, the court will 
refuse to confirm the sale and will order that an¬ 
other sale be held.®® After a foreclosure sale of 


corporate property the mortgagor corporation is en¬ 
titled to know from the master’s report all the facts 
with reference to the sale and the purchaser’s bid.l 
A master’s report which simply states that the pur¬ 
chaser has complied with its bid in all respects, 
without stating the facts, is too general and indefi¬ 
nite to afford a proper basis for judicial action; and 
where such a report is accepted by the court, and a 
conveyance ordered thereon, the mortgagor is justi¬ 
fied in an appeal to obtain the information to which 
it is entitled, although, when information is supplied 
by a supplemental report, and it appears therefrom 
that there were no errors or irregularities prejudi¬ 
cial to the mortgagor, the action of the trial court 
will be affirmed.^ In the absence of any allegation 
or proof that a foreclosure sale of property of a 
mortgagor corporation is ultra vires, fraudulent, or 
illegal, minority stockholders cannot intervene to 
maintain exceptions to the confirmation of the sale, 
where the other stockholders are satisfied that ev¬ 
erything was done to realize the best price, and re- 
fu.se to oppose the sale.® Confirmation of a sale of 
a corporation’s property to one of the corporation’s 
trustees over objections by minority stockholders is 
res judicata as to the validity of the sale in a subse¬ 
quent suit to set it aside for fraud.^ The legisla¬ 
ture cannot confirm a fraudulent foreclosure sale of 
the mortgaged property of a corporation.® 

e. Setting Aside 

A foreclosure tale will be set aside on the ground 
of fraud, but it will not be set aside because of inade¬ 
quacy of price where there is no reasonable expectation 
that a higher price may be obtained on resale. A sale 
cannot be challenged by persons not adversely affected. 

Where a court having jurisdiction over the sub¬ 
ject matter of a foreclosure proceeding against a 
corporation and all persons interested confirms a 
sale, neither inadequacy of price nor offers of bet¬ 
ter prices, nor anything but fraud, accident, mis- 


93. Md.—Middcndorf v. Baltimoro 

Rofri^erating. etc., Co., 84 A. 160, 

117 Md. 443. 

Transfer of bid by committee 

Committee org-anized to handle 
bonds of mortgagor company may, 
when authorized by the agreement 
creating the committee transfer its 
bid at foreclosure sale and empower 
transferee to make part payment 
with bonds. Such substituted bidder 
has been held not tenant in common 
with him so. as to authorize parti¬ 
tion. Original bidder cannot recov¬ 
er property from substituted bidder 
even If latter was trustee without 
refunding substituted bidder's funds 
used in purchase.—Magid v. Byrd, 
139 S.E. 61, 164 Qa. 609. 

94. Md.—^Middendorf v. Baltimore 


Refrigerating, etc., Co., 84 A. 160, 
117 Md. 443. 

96. Mass.—Dunning v. Bates, 71 N. 
K. 309, 18G Mass. 123. 

98. U.S —American S. S. Co. v. 
WickwJre Spencer Steel Co., D C.N. 
Y., 42 F.2d 886, affirmed, C.C.A., 
49 F.2d 766. 

Approval held not error 

Ill.—Chicago Title & Trust Co. v. 
Mazzarese, 7 N.E.2d 164, 289 Ill. 
App. 612. 

97. Del.—Central Trust, etc., Co. v. 
Chester County Electric Co., 77 
A. 771, 9 Del.Ch. 123. 

14a C.J. p 716 note 17. 

98. D.C.—Thomas v. Central Hano¬ 
ver Bank & Trust Co., 76 F.2d 227. 
64 App.D.C. 96. certiorari denied 66 
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set. 636. 294 U.S. 726, 79 L Ed. 
1267. 

99. U.S.—Investment Registry v. 
Chicago, etc., R. Co., D.CMll., 206 P. 
488, affirmed 212 P. 694, 129 C.C.A. 
130. 

1. U.S —American Waterworks Co 
V. Farmers’ D & T. Co., Neb., 91 
F. 562, 34 C.CA. 7. 

8 . U.S.—American Waterworks Co. 
V. Farmers’ L. & T. Co., supra. 

3. Md.—Bond v. Gray Impr. Co., 
62 A. 827, 102 Md. 426. 

4. U.S.—Buchler v. Black, D.C 
Wash., 213 F. 880, affirmed 226 F. 
703, 141 C.C.A. 469. 

6. N.H.—White Mountains R. Co. v. 
White Mountains R. Co., 60 N.H. 
60 . 
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take, or some other cause for which equity would 
avoid a like sale between private parties, will war¬ 
rant a court in avoiding the sale.® A foreclosure 
sale will be set aside on the ground of fraud,but 
it will not be set aside for an alleged attempted 
fraud, particularly where the alleged fraud has been 
remedied.® The sale will not be set aside in the ab¬ 
sence of fraud because the sum is not as great as 
would be received in more propitious times,® nor for 
inadequacy of price where there is no reasonable 
expectation that a higher price may be obtained;^® 
but it has been held that a foreclosure sale of the 
property of the mortgagor corporation to one of 
its directors will be set aside at the instance of a 
bondholder w^ho comes forward before the confir¬ 
mation of the sale, shows that the price to the di¬ 
rector was much under value, and ofTers more for 
its purchase on a resale.^^ Where a bondholder 
who purchases property at a foreclosure sale is 
acting therein for all the bondholders, the price 
paid by him becomes wholly immaterial, and a sale 
will not be set aside on the ground of inadequacy 
of price.^2 \ foreclosure sale will not be set aside 
at the instance of a stockholder against the objec¬ 
tion of the bondholders where the value of the 
mortgaged property is less than the mortgage debt, 
where there is no fraud and where other stockhold¬ 
ers arc estopped to object to the sale.^® A foreclo¬ 


sure sale of corporate property under a second 
mortgage cannot be attacked on the ground that the 
sale would not have been necessary if the trustee 
had not diverted the income of the corporation to 
the payment of interest due under the first mort¬ 
gage, since such income is properly so applicd.^^ 
A creditor who is a party to a foreclosure suit in 
which a sale was ordered of realty and personalty 
as an entirety, should request separate sales of the 
realty and personalty, if he intends to attack the 
validity of the mortgage, in so far as it covers ei¬ 
ther one or the other, and if he makes no such re¬ 
quest, he cannot later object to the validity of the 
mortgage as a mortgage of personalty only.^® A 
foreclosure will not be set aside simply because a 
bondholder who was an unnecessary party to the 
foreclosure suit has died.'® 

A sale cannot be challenged by persons not ad¬ 
versely affected,!*^ nor can it be collaterally attacked 
by third persons.^® 

§ 1211. Disposition of Proceeds 

The proceeds of the sale will be distributed to bond- 
holdera in proportion to their ownership of outstanding 
bonds. Coupon holders are entitled to thare In the pro¬ 
ceeds. but scrip hoiders have no rights in the distribu¬ 
tion where the mortgage so provides. The mortgagor is 
entitled to the surplus remaining after the debt secured 
by the mortgage has been paid. 


S. Mo.—Sebree v. Cassvilie & W, R. 

Co., 212 S.W. 11. 

14a C.J. p. 716 note 27. 

BeeolMloa 

Mortgagor utility was held not 
entitled to resoind sale of property 
on foreclosure on ground that sale 
was clfected upon supposition that 
title to property would give pur¬ 
chaser right to operate in utility’s 
territory, where it was not shown 
that any such mutual mistake In¬ 
duced sale or that purchaser had 
diUgently sought and been denied 
right to operate in such territory.— 
Petition of Derry Electric Co., 184 A. 
356. 88 N H. 46. 

7. Tenn.—Rawlings v. New Mem¬ 
phis Gaslight Co . 60 S.W. 206, 105 
Tenn. 268, 80 Am.S.K. 880. 

Fraud against stockholders 
Foreclosure will be set aside, al¬ 
though Justified by the default on 
which it is based, if it is brought 
about by directors of the mortgagor 
corporation who hold some of the 
bonds, for the purpose of defrauding 
the stockholders, but where the evi¬ 
dence IS not suAFIcient to establish the 
fact that fraud was used the petition 
to set aside the sale will be denied. 
—Rawlings v. New Memphis Gas¬ 
light Co., supra. 

Xasplng books outside stats 
A petition to set aside a foreclo¬ 


sure sale on the ground that certain 
of the corporation's directors and 
bondholders had conspired to have 
the property sold for a sum insuffi¬ 
cient to pay the intervening bond¬ 
holders in full, or to pay anything 
to the general crc^dltors, must be sup¬ 
ported by evidence bearing upon 
those i.ssues, and will not be grant¬ 
ed simply on the showing that the 
books of the mortgagor corporation 
had been and weie being kept outside 
the state.—Fidelity Trust Co. v. 
Washington-Oregon Corp., D.C.Wash.. 
217 F. 588. 

& Colo —Leavitt v. Continental 

Trust Co., 203 P. 666. 71 Colo. 3. 

Ssdemptiou aud rssals as rsmsdylag 
fraud 

If a sale under a decree foreclos¬ 
ing a corporate mortgage was fraud¬ 
ulent as against minority bondhold¬ 
ers. as made for an inadequate price 
to a new corporation organized in 
the interest of part of the bondhold¬ 
ers. a redemption and resale for an 
adequate price remedied the fraud 
for which it was sought to set the 
sale aside.—Leavitt v. Continental 
Trust i'o., supra. 

9. DC.—Wright v. Pitts, 66 F.2d 
197, 62 AppD.C. 217. 

10. U.S.—Comstedt v. Gilmore, C.C 
A.Pa.. 96 F.2d 7-66, affirming, D C. 
Guaranty Trust Co. of New York 
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v. Williamsport Wire Rope Co., 20 
FSupp. 634. 

Bids held uot Nearly inadequate as 

to Justify overturning approval 
thereof by trial judge.—Warner Bros. 
Pictures v. Lawton-Byrne-Bruner 
Ins. Agency Co., C.C.A Mo., 79 F.2d 
804. 

11. Ohio.—Secor v. Maumee Rolling- 
Mill Co., 1 Ohio S. & C.P. 80. 1 
Ohio N.P. 100. 

14a C.J. p 717 note 43. 

12. Vt.—Sullivan v. Haskin. 41 A. 
437. 70 Vt 487 

13. N.Y.—Drake v. New York Sub¬ 
urban Water Co, 55 N.Y’.S. 226, 36 
App Div. 276. 

14. Tenn—Rawlings v. New Mem¬ 
phis Gaslight Co., 60 S W. 206. 105 
Tenn 26S. SO Am S.R. 880. 

15. Wash —Manhattan Trust Co. v. 
Seattle Coal, etc., Co., 63 P. 951. 
19 Wash 493. 

18. Md.—Middendorf v. Baltimore 
Refrigerating, etc., Co., 84 A. 150. 
117 Md. 443. 

17. U.S.—Warner Bros. Pictures v 
Lawton-Byrne-Bruner Ins Agency 
Co.. C.C.A Mo.. 79 F.2d 804. 

18. Mont.—Thomson v. Nygaard, 41 
P.2d 1. 98 Mont. 529. 
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Only holders of outstanding bonds are entitled 
to share as bondholders in the proceeds of sale;^^ 
but bonds, to be outstanding within the meaning of 
the terms as here used, must have been actually is¬ 
sued,2® and remain imcanceled at the time of the 
distribution.2i Bonds, although duly issued and cer¬ 
tified by the trustee but returned at once to the mort¬ 
gagor and ever since retained by the mortgagor or 
his successor, will not entitle their holder to partici¬ 
pate in the proceeds of the foreclosure sale .22 Pro¬ 
ceeds of a foreclosure sale must be used to pay 
bonds outstanding in the hands of others than the 
mortgagor corporation itself, before any application 
of such proceeds can be made to the payment of 
the bonds in the possession of the corporation, and 
if funds are insufficient to pay all the outstanding 
bonds the corporation can collect nothing on ac¬ 
count of the bonds in its possession.23 Where a 
bondholder’s right to share in the proceeds of a 
foreclosure sale is, under a court ruling, made to 
depend on his proving his bona fide title, the bond¬ 
holder need not appear in person and prove his 
claim by his own testimony, and may show a right 
to rely on the title of a former bona fide holder.^^ 
Individual bondholders are entitled to a part of 
the amount recovered in proportion to their owner¬ 
ship of the outstanding bonds,25 The computation 
is made on the basis of the face value of the bonds, 
and not on the basis of the amount paid for the 
bonds.28 Where the mortgage so provides, bond¬ 
holders are entitled to share ratably in the proceeds 
of a foreclosure sale on the basis of the entire 
amount both principal and interest still due them.27 
Where a corporation issues only a portion of a 
series of bonds authorized by a trust mortgage exe¬ 
cuted to secure such bonds the holders of those ac¬ 


tually issued are not confined, for their security, to 
a mere aliquot share of the mortgaged property, 
equal to the proportion their bonds bear to the 
whole issue authorized, but are entitled to the en¬ 
tire proceeds of the property, so far as necessary to 
secure their claims.28 If the property of a corpo¬ 
ration is purchased by a committee of the bondhold¬ 
ers, and afterward sold by such committee for the 
benefit of all bondholders who join in the plan of 
reorganization, a bondholder who does not join, 
but who is cognizant of the entire proceedings and 
makes no objection thereto, and is fully advised by 
the committee of the existing facts and the propos¬ 
ed action, and is asked to join therein, has no right 
to full payment of his bonds from the sum received 
by the committee for the property .22 Bondholders 
cannot claim as against other bondholders who arc 
also stockholders and in debt to the corporation on 
account of unpaid stock, that the amount due from 
thorn on that account shall be set off against their 
claim as bondhold.ers.30 Notwithstanding bonds is¬ 
sued under a voidable contract are also voidable in 
the hands of the bondholders with notice, the hold¬ 
ers are entitled in foreclosure to a decree for the 
amount actually expended by them and of which the 
corporation received and retained the benefit.®! A 
mortgagee is not entitled to funds in excess of the 
actual indebtedness.®® A mortgagee who pays taxes 
in behalf of the corporation before foreclosure is 
not entitled to interest from proceeds of the fore¬ 
closure sale where none is provided for by court or¬ 
der or contract and the delay in making reimburse¬ 
ment of the principal is justifiable.®® 

A creditor is entitled to share only to the extent 
of other creditors of his class.®^ The proceeds of 


19. U S.—New York Security & 
Trust Co. V. Equitable MortiT. Co., 
C.C.N.Y., 77 P. 64. 

14a C.J. p 717 note 45. 

20. NY.—Trust Co. of America v. 
United Boxboard Co., 107 N.E. 574, 
213 N.Y. 334. reversing: 148 N.Y. 
S. 100, 162 App.Div. 855. 

21. Colo.—Maxwell Cattle Co. v. 
Henderson, 66 P. 67, 12 Colo.App. 
426. 

Pledgo of redeemed bonds 

Where redeemed bonds of corpora¬ 
tion have been pledged to secure out¬ 
standing corporation indebtedness, 
they cannot be considered in foreclo¬ 
sure proceedings by holders of other 
unredeemed bonds to prejudice of lat¬ 
ter.—First Nat. Bank v. Dingledein, 
229 P. 490, 103 Okl. 81. 

29 . N.Y.—Trust Co. of America v. 
United Boxboard Co., 107 N.E. 674, 
213 N.Y. 834, reversing 148 N.Y.S. 
100, 162 App.Div. 866. 


23. U.S.—New York Security & 
Trust Co. V. Equitable Mortg. Co., 
C.C.N.Y.. 77 P. 64. 

24. U.S.—Freeman v. Watson, Pa., 
215 P. 852. 132 C.C.A. 194. 

22. Wis.—^Wegner v. Sheboygan- 
Elkhart Lake Ry. & Electric Co., 
176 N.W. 865. 171 Wis. 325. 

23. Or.—Sabin v. Pheenix Stone Co., 
118 P. 494, 119 r. 724, 60 Or. 378. 

27. Md.—Real Est. Trust Co. v. Un¬ 
ion Trust Co.. 61 A. 228. 102 Md. 
41. 

14a C.J. p 718 note 54. 

2 & N.Y.—Badger v. Sutton. 63 N. 
Y.S. 1009, 32 App.Div. 633, denying 
rehearing 62 N.Y.S. 16, 30 App. 
Div. 294. 

29. U.S.—Cutter v. Iowa Water Co., 
C.C.Iowa, 128 F. 505, reversed on 
other grounds 140 F. 986, 72 C.C.A. 
680. 

30. U.S.—Fidelity Trust Co. v. 
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Washington-Oregon Corp., D.C. 
Wash., 217 F. 688. 

14a C.J. p 718 note 67. 

31. U.S.—Thomas v. Brownville, Ft. 
K. & P. R. Co., Neb., 3 S.Ct. 316, 
109 U.S. 522, 27 L.Ed. 1018. 

32. Pa.—Pennsylvania Trust Co. of 
Reading v. Johnstown Printing & 
Lithographing Co., 94 Pa.Super. 21. 

33. U.S.—Hammond v. Carthage Sul¬ 
phite Pulp & Paper Co., D.C.N.Y.. 
34 F.2d 157. 

Wsivsr by sooeptanos of principal 

Acceptance of principal of taxes 
paid for corporation, although accom¬ 
panied by protest against nonpay¬ 
ment of interest, was waiver of 
right to interest.—Hammond v. 
Carthage Sulphite Pulp & Paper Co., 
supra. 

34. Conn.—McCook v. Groton & S. 
St. Ry. CO.. 142 A. 746, 108 Conn. 
217. 
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a sale of property as an entirety, where there are 
separate liens attaching to the separate parcelsi 
should be divided after paying the necessary cost 
of expenses among the bondholders and the lien 
claimants in the same proportion as the value of the 
property upon which the lien claimants have a sepa¬ 
rate lien, considered as a part of the whole system, 
bears to the total value of the mortgaged property, 
diminished by the value of the property subject to 
the superior liens.*^ Where a creditor having a 
preferred claim and entitled to enforce his claim 
refrains from levying on the corporate property in 
order that a prospective purchaser may be induced 
to buy the property, but under agreement that a 
sum should be reserved from the proceeds of the 
contemplated sale sufficient to pay his claim, the 
other creditors of the corporation having benefited 
by such agreement are bound thereby.36 Where 
the mortgagee of a corporation acquiesced in allow¬ 
ing a general manager to remain in charge until 
after the foreclosure sale, both the mortgagor and 
mortgagee are bound by employment contracts made 
by such manager, and employees are entitled to 
their salaries and wages out of the proceeds of the 
foreclosure sale before anything is paid therefrom 
to cither mortgagee or mortgagor.37 Although a 
trust deed wrongfully includes future earnings and 
income, creditors arc not entitled to share in the 
proceeds of the sale where no income or earnings 
wjerc on hand at the time of foreclosure.^* A sub¬ 
sequent judgment creditor may question the distri¬ 
bution of proceeds where his interests are aflfect- 
ed.3* 

Coupon holders. A coupon holder is entitled to 
share in the proceeds of a foreclosure sale, notwith¬ 
standing the objection of bondholders that he did 
not present the coupons for payment of interest 
when due; such coupon holder owes no duty to the 
holders of bonds to present the coupons for pay¬ 
ment when due, and his failure to do so, as to them. 


does not estop him from afterward demanding pay¬ 
ment, provided no creditor is misled or induced to 
change his position to his injury.^® Coupons ma¬ 
turing before the bonds to which they are attached' 
are issued, and which are detached before coming 
into the hands of the purchaser of the bonds, do not 
represent accrued interest, and so a holder of the 
bonds is not entitled to payment out of the pro¬ 
ceeds of a foreclosure sale on account of such cou¬ 
pons, under the terms of a mortgage providing that 
accrued interest on the bonds should be entitled to 
priority of payment in case of foreclosure.^^ In 
the absence of evidence showing an intent to can¬ 
cel the coupons, the pledgor of the bonds who has 
retained the coupons may base a claim thereon to a 
share of the proceeds of the foreclosure sale and 
the fact that the pledgor owned nearly all the stock 
of the corporation will not affect his right to do 
so.^* 

Scrip holders. Scrip holders are not entitled to 
share in the distribution of the proceeds of a fore¬ 
closure sale on account of their scrip holdings, 
where the mortgage so provides, even where the 
mortgage also provides that scrip holders may con¬ 
vert their scrip into bonds and that, when so con¬ 
verted, they may then as bondholders share in the 
proceeds; the equitable rule that equity regards 
that as done which ought to have been done has no 
application, the conversion not being regarded in 
equity as an act which ought to have been done but 
simply as an act which cither is or is not done, and 
having legal significance only when shown actually 
to exist.^^ 

Bonds pledged or held as collateral. Creditors of 
a mortgagor corporation holding bonds as security 
will share in the proceeds on foreclosure of the 
mortgage securing the bonds in proportion to the 
amount of the bonds held by them, and not in pro¬ 
portion to their claims.^® A creditor is only en¬ 
titled to receive in the aggregate an amount equal 


Barden of proving dlvonloa of In- 
oono 

A supply creditor who claims a 
preference in the proceeds of prop¬ 
erty on foreclosure by reason of a 
diversion of the corporate mort¬ 
gagor's current income for payment 
of mortgage interest, has the bur¬ 
den of proving such diversion.—Mc¬ 
Cook V. Oroton & S. St. Ry. Co., 
supra. 

3B. U.S.—Continental & Commercial 
Trust & Savings Bank v. North 
Platte Valley Irr. Co., Wyo., 219 P. 
438, 138 C.C.A. 150. 

36. Mich.—Union Trust Co. v. Mab- 
ley. 71 N.W. 872. 113 Mich. 478. 

37. Lia.—^People's Bank, etc., Co. v. 


Fenwick Sanatarium. Ltd.. 66 So. 
307, 136 La. 947. 

38. Miss.—First Union Trust & Sav¬ 
ings Bank v. Mississippi Power 
Co.. 150 So. 381. 167 Miss. 876. 

36. Pa.—Pennsylvania Trust Co. of 
Reading v. Johnstown Printing & 
Lithographing Co.. 94 Pa.Super. 21. 
4W>. N.J,—West End Trust Co. v. 
Wetherill, 78 A. 766, 77 N.J.Eq. 
690. 

41. N.Y.—‘Holland Trust Co. v. 
Thomson-Houston Electric Co., 62 
N.E. 1090, 170 N.Y. 68, affirming 
71 N.Y.S. 61. 62 App.Div. 299. 

43. Pa.—^Rhawn v. Edge Hill Fur¬ 
nace Co., 61 A. 360. 201 Pa. 637. 
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43. Pa.—Rhawn v. Edge Hill Fur¬ 
nace Co., .supra. 

44. Pa—Girard Trust Co. v. Sum¬ 
mit Branch Coal Co.. 22 Pa.Super. 
495. 

45. Ky.—Georgetown Water Co. v. 
Fidelity Trust, etc., Co., 78 S.W. 
113, 117 Ky. 326. 25 Ky.L. 1739. 

Parchaser of pledged bonds 
The purchaser of pledged bonds, 
where the sale thereof is permitted 
by contract, may participate in the 
foreclosure proceeds on the basis of 
the par value of the bonds under 
Illinois law.—Gilbert v. Fosston Mfg. 
Co.. 218 N.W. 461, 174 Minn. 68. modi¬ 
fying 216 N.W. 778, 174 Minn. 68. 
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to the amount of the indebtedness to him,^® and 
where a purchaser of a claim and of bonds, as se¬ 
curity therefor in a larger amount than the claim, 
takes them with knowledge of the circumstances, 
and pays for them only the amount of the claim, 
he is entitled to receive out of the proceeds of the 
foreclosure sale only what he paid for them.^*^ A 
creditor, who holds bonds of a mortgagor corpora¬ 
tion as security for a claim equal to their face value 
on foreclosure of the mortgage, is entitled to the 
payment of his entire claim before any of the pro¬ 
ceeds go to the corporation, although the proceeds 
of his share of the bonds are not sufficient for the 
purpose.^* 

Surplus and unclaimed shares. The mortgagor 
corporation is entitled to the surplus remaining of 
the proceeds of sale after the debt secured by the 
mortgage has been paid; it is the duty of the trus¬ 
tee to pay such surplus over to the mortgagor, and 
if he wrongfully pays it to another he is personally 
liable for the amount so wrongfully paid.^® Sur¬ 
plus proceeds from a foreclosure sale after pay¬ 
ment of the entire bonded indebtedness of the mort¬ 
gagor corporation cannot be paid over to a general 
creditor of the corporation in payment of a claim 
for money advanced to it beyond the limit of the 
debt permitted' by the articles of incorporation, 
where that fact is known to the creditor at the 
time, and where the articles of incorporation also 
provide that the private property of stockholders 
shall not be subject to the payment of the corpo¬ 
rate debts.®® Bondholders who have received their 
share in a pro rata distribution have no title or 


right to the portion which is undistributed because 
the bonds to which it was allotted have not been 
produced.®^ 

Accounting by trustee. Where a trustee fails to 
account for the proceeds of the foreclosure sale, a 
class bill for an accounting on behalf of all the 
bondholders is properly brought against him; but 
in such a suit the trustee may assert prior liens for 
personal expenditures and advancements made, in 
accordance with his trust, to preserve the interests 
of the bondholders.®^ A single bondholder will not 
be permitted to intervene to raise issues of fact in¬ 
dependent of those being litigated.®® 

§ 1212. Fees and Costs 

A mortgage trustee having no personal Interest Is 
entitled to compensation for services rendered and ex¬ 
penses. A bondholder Is entitled to his costs and dis¬ 
bursements where it has been necessary for him to act to 
protect the bondholders' Interests. Receivership expenses 
which have been Incurred for the benefit of the mortga¬ 
gees may be charged against the proceeds. Attorneys' 
fees are allowed when provided for in the mortgage. 

A mortgage trustee having no personal interest 
is always recompensed for services, and is reim¬ 
bursed for expenses incurred in protecting, pre¬ 
serving, or securing the funds available for distri¬ 
bution among the bondholders; his right to com¬ 
pensation is protected on the ground that he repre¬ 
sents the bondholders, and only for that reason, and 
if bondholders themselves are actively parties to 
the suit, and are represented by their own counsel, 
the reason for the rule ceases,®^ although where he 
is compelled to employ counsel he may be entitled to 
reimbursement for the counsel fees.®® A trustee’s 


40L U.S.—Equitable Trust Co. v. 
Great Shoshone & Twin Falls 
Water Power Co., D.C.Idaho, 228 
F. 616. amrrncd 245 F. 697. 168 
C.C.A. 99. affirmed 249 F. 967, 162 
C.C.A. 166. certiorari denied 38 S. 
CL 680, 247 U.S. 513. 62 L.Ed. 1243. 

47. Mich.—Union Trust Co. v. De¬ 
troit. etc. R. Co., 86 N.W. 788. 127 
Mich. 252. 

14a C.J. p 719 note 77. 

48. Ky.—Georgetown Water Co. v. 
Fidelity Trust, etc.. Co., 78 S.W. 
113, 117 Ky. 325, 25 Ky.L. 1739. 

49. Mo.—Brinkerhoff Zinc Co. v. 
Boyd, 91 S.W. 623, 192 Mo. 597. 

8a Ky.—Croninger v. Bethel Grove 
Camp Ground Assoc., 161 S.W. 230, 
156 Ky. 356. 

Mich.—Dummer v. Smedley. 68 N.W. 

260, 110 Mich. 466, 38 L.K A. 490. 
14a C.J. p 719 note 83. 

51. U.S.—Brown v. Pennsylvania 
Canal Co.. C.C.A.Pa.. 279 F. 417, af¬ 
firming. D.C., 274 F. 467. 

However, in a case in which the 


undistributed portion remained in the 
custody of the court for a number of 
years, it was held that the l>alance of 
the fund remaining after paying 
those who do present their claims 
will be a trust fund, and if not 
claimed by the holders of the out¬ 
standing bonds will be subject to 
redistribution, either to the other 
bondholders whose claims have not 
been paid in full, or to general cred¬ 
itors. if any, and. if none, to the 
holders of the corporation’s capital 
stock.—American L. & T. Co. v. 
Grand Rivers Co., C.C.Ky., 159 F. 
776. 

58. Mass.—Hallett v. Moore. 186 N. 

E. 474, 282 Mass. 380. 91 A.L..R. 

.572. 

Control of suit for aoconating 

I'rocedure in class bill on behalf 
of bondholders against trustee to ob¬ 
tain accounting of proceeds of a 
foreclosure sale of realty does not 
contemplate that other bondholders 
who have instituted different pro¬ 
ceedings in their own behalf, on dis¬ 


tinct allegations and theories of lia¬ 
bility on part of defendants, shall 
become parties and undertake litiga¬ 
tion at variance with that outlined 
by plaintiffs. Parties who bring suit 
for benefit of bondholders retain ab¬ 
solute dominion over it, unless court 
orders otherwise on findings made 
after hearing that suit is not being 
prosecuted in good faith with vigor 
and reasonable capacity.—Hallett v. 
Moore, supra. 

53. Maas.—Hallett v. Moore, supra. 
54b U.S.—D. A. Tompkins Co. v. 
Chester Mills, C.C.S.C., 90 F. 37. 

Comxiiisalon 

Where the trustee is a party to the 
suit not actively representing the 
bondholders, but simply as the hold¬ 
er of the legal title to the mortgaged 
property, and ready to make a con¬ 
veyance in order to perfect the sale, 
he is not entitled to any commission. 
—D. A. Tompkins Co. v. Chester 
Mills, supra. 

55. U.S.—D. A. Tompkins Co. v. 
Chester Mills, supra. 
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compensation is based on the work done.^^ Where 
a remedy for the revision of trustees’ allowances 
for fees and costs is provided for by statute the 
statutory remedy must be followed.®'^ If allowances 
to a trustee are reduced on revision at the instance 
of a single bondholder, other bondholders objecting 
to the amount originally allowed, the appellate court 
will not disturb the decree making the original al¬ 
lowances further than is necessary to secure to the 
objecting bondholder the pro rata share of the fund 
for distribution which he would have received if 
the total allowances to the trustees had been fixed at 
the reduced sum.®® 

A bondholder is entitled to recover his costs and 
disbursements where he is required to bring an ac¬ 
tion because of the trustee's refusal,®® or where he 
intervenes and brings about a plan of reorganiza¬ 
tion more beneficial to all the bondholders.®® 
Where the mortgagor's business has been controlled 
and carried on by the mortgagee to the loss of the 
mortgagor and the gain of the mortgagee, the mort¬ 
gagee will not be entitled to compensation for fore¬ 
closing a deed of trust against the mortgagor cor- 
poration.®! A claim for services rendered in be¬ 
half of the bondholders with relation to the foreclo- 
.sure of a mortgage securing the bonds can be al¬ 
lowed out of the proceeds of the mortgaged proper¬ 
ty only when the services are based upon a contract 
express or implied between the person rendering 
the services and all the bondholders having an in¬ 
terest in the fund; and, where there is no contract 
at all, express or implied, but the one rendering the 

56. Pa.—Ciirard L. Ins. Annuity. 59. 
etc., Co. V. Bedford Coal, etc., Co., » 

20 Pa.Super. 304. 

Bsdnotloa for work dono by otbora 

If a certain amount Is deposited 
with the IriistPCB in advance to cov¬ 
er the fees and costs on the under- 
standinf? that it is to cover not only 
the expenses of foreclosure, but also 
the expenses of the sale of the mort- 
aaged property, and later this work 
is done, not by the trustee, but by a 
receiver, a reasonable deduction in 
the allowances will bo made on ac¬ 
count of the reduced work to bo 
done.—Girard L. Ips. Annuity, etc.. 

Co. v. Bedford Coal, etc., Co., supra. 

57. Pa.—Merchants* Trust 
Real Estate Trust Co., 

216 Pa. 56. 

Bill for aoooimtliig 
Where the statutory remedy is by 
citation to file an account, a bill in 
equity for an accounting will not lie. 

—Merchants* Trust Co. v. Real Es¬ 
tate Trust Co., supra. 

58. Pa.—Girard Li. Ins. Annuity, 
etc.. Co. V. Bedford Coal. etc.. Co., 

20 Pa.Super. 804. 
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services does so on his own motion, or where a con¬ 
tract is entered into between the one rendering the 
services and a part only of the bondholders, there 
can be no recovery at all for such services against 
the fund.®® On distribution of the proceeds of the 
property mortgaged to secure bonds, the expense 
of an account .stated by the auditor at the request 
of a stockholders* committee is properly chargeable 
to the stockholders.®® 

Receiver's fees and expenses. Receivership ex¬ 
penses which have been incurred for the benefit of 
the mortgagees may be charged against the pro¬ 
ceeds of the foreclosure sale,®^ but a receiver is not 
entitled to compensation or expenses against the 
fund unless the mortgagees consented to, or derived 
benefit from, the receivership.®® Where a suit to 
foreclose a corporate mortgage is defended on the 
ground of fraud by the receiver of the corporation, 
and by judgment creditors who arc made parties to 
the suit, and the defense is successful, the attorneys 
for the receiver are not entitled to an allowance for 
services to be paid out of the corporation property 
ahead of judgment creditors whose lien accrued 
prior to the receivership.®® 

Attorneys* fees, A corporation mortgagor can¬ 
not object to the allowance of attorneys' fees in an 
action to foreclose where such allowance is express¬ 
ly provided for in the mortgage,®*^ but attorneys’ 
fees in a foreclosure action will not be allowed in 
the absence of authority therefor in the resolution 
of the corporation authorizing the execution of the 

Cowdln-Emmerich, C.C.A.N.Y., 31 

P.2d 270. 

Xiesvea protesting appoiatsleat of re¬ 
ceiver 

In suit by trustee under corpora¬ 
tion’s trust deed, to oust lessee and 
foreclose deed, brought on request 
of majority of bondholders after 
lease by corporation was agreed on 
and after appointment of a receiver, 
over lessee’s protest, the lessee. Anal¬ 
ly prevailing, is entitled to an ac¬ 
counting by such receiver and is not 
chargeable with any part of compen¬ 
sation properly allowed to receiver.— 
Oberman v. Red Rock Fuel Co.. 99 S. 
K. 66. 83 W.Va. 531. 

66. N.Y —North Side Bank v. John 
Good Cordage, etc., Co., 89 N.Y.S. 
656, 97 App.Div. 79. 

67. Alaska.—Baker v. Marvel Creek 
Mining Co., 5 Alaska 348. 

Cal.—Hubbard v. University Bank, 
58 P. 297. 125 Cal. 684. 

Co. V. Equitable Trust 
Co.. 68 N.R 654. 204 Ill. 595, affirm¬ 
ing 107 lll.App. 449. 

14a C.J. p 720 note 9. 


Co. V. 
64 A. 321, 


Wis—Wegner v. Sheboygan- 
Elkhart Lake Ry & Electric Co., 
176 N.W 865, 171 Wis. 325. 

Bffoct of denial of claims 

This ha.s been held to be true not¬ 
withstanding claims of the bond¬ 
holder that other bondholders had no 
right to recover in such action and 
that certain property was covered 
by the lien were denied —Wegner v 
Sheboygan-Elkhart Lake Ry. & Elec¬ 
tric Co., supra. 

60. Ill.—First Nat. Bank v. La 
Salle-Wackcr Bldg. Corporation. 
280 111.APP. 188. 

61. Or.—Title Ins. & Trust Co v. 
Northwestern Long-Distance Tele¬ 
phone Co.. 173 P. 251. 88 Or. 666. 

68 . U.S.—Onondago Trust & Deposit 
Co. V. Spartanburg Waterworks 
Co.. C.C.S.C,, 97 F. 409. 

83. Md.—Real Bst. Trust Co. v. Un¬ 
ion Trust Co., 61 A. 228, 102 Md. 
41. 

64 . Wis.—Thomsen v. Cullen, 219 
N.W. 439, 196 Wis. 581. 

85. U.S.—MacGregor v* Johnson 
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mortgage.^^ It is not necessary, however, that the 
resolution authorizing the execution of the mort¬ 
gage shall expressly make allowance for the pay¬ 
ment of attorneys' fees if the fees are otherwise 
authorized.®® A stipulation for the payment of at¬ 
torneys’ fees, that in the event of the nonpayment 
of the bonds or any of them at maturity the mortga¬ 
gor will pay the expenses of the holder in attorneys’ 
fees to the amount of a certain fixed percentage on 
the judgment obtained means that the mortgagor 
will pay attorneys' fees on the employment of an 
attorney on default of any of the payments under 
the mortgage.*^® Minority bondholders who act ad¬ 
versely to the majority are not entitled to an allow¬ 
ance for counsel fees out of the fund, even though 
their action results in increasing the price of the 
property on the foreclosure sale,7l but it has been 
held that where a reorganization plan for the bene¬ 
fit of all the bondholders has been effected by at¬ 
torneys for a minority the attorneys' fees will be al- 
lowed.^2 An allowance will not be made for attor¬ 
neys for intervening stockholders where no benefit 
to the stockholders has resulted.'^3 Elements which 
enter into the determination of the counsel fees are 
that of the size of the fund involved,^4 and the 
amount of time and labor expended.^® Where the 
litigation concerns only a part of the proceeds of 


the foreclosure sale, the percentage is based on the 
amount of money actually in issue and sought to be 
recovered, and not on the entire amount of the pro¬ 
ceeds of the sale.^® Where the proceeds of sale of 
mortgaged property are insufficient to pay the 
claims of creditors, moneys belonging to creditors 
cannot be encroached upon to pay the fees of the 
attorneys of the insolvent corporation.'^'^ 

An attorney may not retain his fee from money 
in his hands until the amount thereof has been ap¬ 
proved by the court. 

§ 1213. Redemption 

Redemption must be made by the party to entitled 
within the period prescribed by statute. Statutes per- 
mittino redemption of mortgaged realty do not apply to 
the mortgaged property of a public service corporation 
where such property consists of realty and personalty 
which are so intermingled that each class is essential to 
the other In furnishing public service. 

The distinction made in the law relating to mort¬ 
gages generally, between the equity of redemption 
inherent in every transaction constituting a mort¬ 
gage and a statutory right of redemption extend¬ 
ing the right to redeem for a fixed period after the 
sale, is equally applicable to corporate mortgages.^® 
Redemption must be made within the period pre¬ 
scribed by statute or the right will be lost.®® The 


68. Cal.—Schallard v. Bel River 
Steam Nav. Co., Ill P. 590. 70 Cal. 
144. 

Nev.—Defanti v. Allen Clark Co., 198 
P. 549, 45 Nev. 120. 

63. Cal.—Hubbard v. University 
Bank, 58 P. 297, 125 Cal. 684. 

Zt is snllloisiLt if the resolution au¬ 
thorizing: the execution of the mort- 
gragre recites that the mortgrage is 
**to contain covenants, terms and pro¬ 
visions set forth in a draft of such 
mortgage submitted” to them by the 
proposed mortgagee, and one of the 
covenants submitted does provide for 
such fees.—Hubbard v. University 
Bank, supra. 

7a La.—Abraham v. New Orleans 
Brewing Assoc., 35 So. 268, 110 La. 
1012. 

71. N.M.—Las Vegas R., etc.. Co. v. 
St. Louis County Trust Co., 126 
P. 1009, 17 N.M. 286. 

78. Ill.—First Nat. Bank v. La Salle- 
Wackcr Bldg. Corporation, 280 Ill. 
App. 188. 

73. U.S.—^American S. S. Co. v. I 
Wlckwlre Spencer Steel Co.. D C. 
N.Y., 14 F.Supp. 941, affirmed, C.C. 
A.. 82 F.2d 999. 

Vrosing assots subject to other liens 

Solicitors for committee of holders 
of voting trust certiflcates Interven¬ 
ing In receivership proceeding and 
foreclosure action consolidated there¬ 


with were held not entitled to allow¬ 
ance of compensation In receivership 
proceeding, where assets freed by 
their action from lien of mortgage 
were insufficient to pay off subse¬ 
quent liens so as to leave any fund 
for stockholders whom solicitors rep¬ 
resented. notwithstanding action was 
brought in good faith, based on ap¬ 
parent interest In assets of estate.— 
American S, S. Co. v. Wickwlre Spen¬ 
cer Steel Co., supra. 

74i U.S.—Brown v. Pennsylvania 
Canal Co., D.C.Pa., 244 F. 980. re¬ 
versed on other grounds, C.C.A., 
Brown v. Pennsylvania R. Co.. 250 
F. 513, 162 C.C.A. 629, certiorari 
denied Pennsylvania R. Co. v. 
Brown. 39 S.Ct. 6, 248 U.S. 558, 63 
L.Ed. 420. 

JUlowaaes held seasonable 

In suit to recover thirty-four thou¬ 
sand dollars on first mortgage cor¬ 
porate bonds and to foreclose a mort¬ 
gage given to secure them, in which 
the same attorneys represented a de¬ 
fendant having a claim for twenty- 
five thousand dollars secured by a 
second mortgage, allowance of one 
thousand dollars attorney fees was 
held reasonable.—^Thompson v. Mltch- 
eli, 222 P. 617, 128 Wash. 192. 

78. Ill.—First Nat. Bank v. La Salle- 
Wacker Bldg. Corporation, 280 111. 
App. 188.. 


Vnsnooessfhl suits in other eourts 
In awarding solicitors* fees to 
counsel representing minority bond¬ 
holders intervening in foreclosure 
proceedings, court did not err in con¬ 
sidering services performed in con¬ 
nection with suits filed by such bond¬ 
holders in other courts which, al¬ 
though themselves unsuccessful, 
tended to bring about modiflcatlon of 
reorganization plan eventually ob¬ 
tained.—First Nat. Bank v. La Salle- 
Wacker Bldg. Corporation, supra. 

76. U.S.—Brown v. Pennsylvania Ca¬ 
nal Co., D.C.Pa., 244 P. 980. re¬ 
versed on other ground.^ Brown v. 
Pennsylvania R. Co., 250 F. 513, 162 
C.C.A. 629, certiorari denied Penn¬ 
sylvania R. Co. v. Brown, 39 S.Ct. 
6, 248 U.S. 558, 63 L.Ed. 420. 

77. U.S.—Onondago Trust & Depos¬ 
it Co. V. Spartanburg Waterworks 
Co., C.C.S.C.. 97 F. 409. 

78. U.S.—In re 1030 North Dearborn 
Bldg. Corporation, C.C.A.I11., 86 F. 
2d 187. 

78. U.S.—Chicago, D. & V. R. Co. v. 

Fosdick, Ill., 1 8.Ct. 10. 106 U.S. 
47, 27 L.Ed. 47. 

Md.—^Northern Cent. R. Co. v. Ber¬ 
ing, 46 A. 461. 93 Md. 164. error 
dismissed 22 S.Ct. 944, 186 U.S. 
480, 46 L.Ed. 1259. 

80. Ala.—McLester v. Woodlawn 
Cemetery, 51 So. 793, 165 Ala. 213. 
14a C.J. P 721 note 30 [a]. 
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corporate mortgagor’s equity continues so long as 
the mortgagor remains in possession of the proper¬ 
ty without foreclosure of the right^l even after de¬ 
cree of sale;®2 and, where the decree makes no 
reference -to such redemption right, the corporate 
mortgagor may exercise it at any time up to fore¬ 
closure by sale under the foreclosure decree.83 Un¬ 
der the federal court practice, the redemption pe¬ 
riod extends to the time when the deed is actually 
delivered to the purchaser.*^ Statutes providing 
for, and permitting the redemption of, mortgaged 
realty do not apply to the mortgaged property of a 
public service corporation where such property con¬ 
sists of both realty and personalty which are so in¬ 
termingled that each class is essential to the other 
in furnishing public service and any segregation 
thereof would be detrimental to the interests of all 
parties.®5 A statute providing that a corporation 
may waive the equity of redemption in any mort¬ 
gage thereafter executed must be strictly construed; 
it is prospective and not retrospective and does not 
validate a waiver previous to its enactment.** A 
creditor may be estopped to assert a right to object 
to the manner in which redemption is made.*^ 
Where real and personal property are sold on fore¬ 
closure, on redemption the value of the personal 
property will be treated as payment on the mort¬ 
gage debt.** An insolvent corporation’s right to 
redeem may be sold by its receiver.** 

Persons entitled to redeem. Attaching creditors 
of a mortgagor corporation, having an interest in 
the equity of the mortgaged property, are entitled 
to redeem the property from the mortgage.** A 
purchaser at a foreclosure sale under a second 


mortgage secures the mortgagor’s right to redeem 
from the first.*^ A creditor who has merely an 
unsecured claim against the corporation which has 
been approved in receivership proceedings has no 
right to redemption under a statute limiting the 
right to creditors who have a lien by judgment, de¬ 
cree, or mortgage.** Stockholders to whom mort¬ 
gage bonds have been issued as a bonus are sub¬ 
ordinated to the rights of creditors but are entitled 
to redemption of the l^onds out of surplus and in 
case of liquidation to have the bonds redeemed aft¬ 
er creditors are satisfied.** Additional interest cou¬ 
pons reciting on their face that they were issued as 
“additional interest on bonds” were held to consti¬ 
tute additional interest for the use of money, rath¬ 
er than a bonus to purchasers of the bonds, in so 
far as they affected the right of redemption under 
the provision of a mortgage authorizing redemption 
on any interest payment date.*^ 

Parties. A stockholder of the mortgagor corpo¬ 
ration cannot join with the corporation in a bill to 
redeem if there is no allegation that the company 
has committed any breach of trust.** All who have 
been connected with the management of the mort¬ 
gaged property of a mortgagor corporation in such 
a way as to render them liable for the income 
earned by it should be made parties defendant to a 
suit brought against the mortgagee corporation and 
some of its stockholders to redeem the property 
from the mortgage where it is alleged that the de¬ 
fendants are partakers of the income of the corpo¬ 
ration.** The purchaser of property at a foreclo¬ 
sure sale is a proper, if not a necessary, party in 
the suit for redemption.*^ 


81. Cal.—^Peninsular Trading, etc., 
Co. V. Pacific Steam Whaling Co., 
66 P. 604, 123 Cal. 689. 

32 . xj.S.—Provident Life & Trust 
Co. V. Camden & T. R. Co., N.J., 
177 P. 854, 101 C.C.A. 68. 

83. U.S.—Provident Life & Trust Co. 
V. Camden & T. R. Co., supra. 

84. U.S.—Chicago. D. & V. R. Co. v. 
Fosdick. Ill., 1 S.Ct. 10, 106 U.S. 
47, 27 L.Bd. 47—Provident Life & 
Trust Co. V. Camden & T. R. Co., 
N.J., 177 F. 864, 101 C.C.A. 68. 

8B. U.S.—Hammock v. Farmers’ L. 

6 T. Co., III., 105 U.S. 77. 26 L.Ed. 
1111—Equitable Trust Co. of New 
York V. Washington-Idaho Water, 
Light & Power Co., D.C.Wash., 300 
F. 601—^National Foundry & Pipe 
Works V. Oconto Water Co., C.C. 
Wis., 52 F. 43, affirmed 69 F. 19. 

7 C.C.A. 603—Turner v. Indiana¬ 


polis, B. & W. R. Co.. C.C.Ind. & 
III., 24 F.Cas.No.14,258, 8 Biss. 315. 
Cal.—Title Insurance & Trust Co. v. 
California Development Co., 152 P. 
542, 171 Cal. 173. 

Mich.—Webber v. Miner, 150 N.W. 

305, 184 Mich. 112. 

Minn.—Clearwater County State 
Bank v. Bagley-Ogema Tel. Co., 133 
N.W. 91, 116 Minn. 4, 36 L.R.A.,N. 
S. 1132. 

Mont.—State v. Tullock, 217 P. 848, 
68 Mont. 268. 

14a C.J. p 721 note 31. 

86. U.S.—In re National Lock Co., 
D.C.Ill., 9 F.Supp. 432. 

87. Ill.—West Surburban Finance & 
Thrift Co. V. Latrobe Bldg. Corpo¬ 
ration, App., 20 N.E.2d 620. 

88. Ala.—Rudlsill Soil Pipe Co. v. 
Eastham Soil Pipe & Foundry Co.. 
97 So. 219, 210 Ala. 145. 

89. Wash.—State v. Prater, 216 P. 
839. 125 Wash. 432, 35 A.L.R. 261. 


9a Mass.—Whitney v. Metallic Win¬ 
dow Screen Mfg. Co., 73 N.E. 668, 
187 Mass. 557. 

91. Ark.—Memphis, etc., R. Co. 
State, 37 Ark. 632. 

9a Wash —Soclyc v. North Pacific 
Mortgage Co., 65 P.2d 218, 189 
Wash. 297. 

93. U.S.—Williamson v. Collins, 
Ohio. 243 F. 835. 156 C.C.A. 347. 

94. Miss.—Mississippi Power & 
Light Co. v. A. E. Kusterer & Co., 
125 So. 429, 156 Miss. 22. 

95. Me.—Kennebec, etc., R. Co. v. 
Portland, etc., R. Co., 54 Me. 173. 

9a Me.—Kennebec, etc., R Co. v. 
Portland, etc., R. Co., supra. 

97. Ala.—Tallassee Oil & Fertilizer 
Co. V. Royal. 96 So. 620, 209 Ala. 
439. 
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§ 1214. In General 

A chattel mortgaoe executed by a corporation muat 
be supported by sufficient consideration and, where 
necessary, properly acknowledged. The validity of a 
corporate mortgage on goods left In Its control depends 
on the law of the Jurisdiction as to such mortgages gen¬ 
erally. The mortgagee of a chattel mortgage executed by 
e do facto corporation may acquire a valid lien, and a 
mortgage executed by de facto stockholders may be 
valid as to third persons. 

Where, under the law in force in the jurisdic¬ 
tion, a mortgagee on a stock of goods is invalid if 
left to the control of the mortgagor to be disposed 
of, a mortgage of this character is invalid when exe¬ 
cuted by a corporation.^^ Conversely, such a mort¬ 
gage may be sustained in a jurisdiction in which 
it would be valid if executed by an individual.^® A 
mortgage executed by a corporation on a slock of 
goods has been upheld where the goods mortgaged 
are labeled, set aside, and identified, and there is no 
intention that the mortgagor shall dispose of the 
goods. 1 

Consideration, A chattel mortgage executed by 
a corporation must be supported by a sufficient con¬ 
sideration,® such as a preexisting indebtedness.® 
A mortgage given by a corporation to secure an in¬ 
dividual debt of one of its officers is not founded 
on a sufficient consideration; but, in the absence 
of an intent to defraud, hinder, or delay creditors, 
a mortgage given to secure both a corporate debt 
and the individual debt of an officer is not void in 
toto.^ 

Execution by dc facto corporation or stockhold¬ 
ers, A mortgagee who accepts a chattel mortgage, 
believing in good faith that it was executed by a 
corporation, acquires a valid lien, even though it 


was actually executed by a dc facto corporation;® 
and a mortgage executed by dc facto stockholders 
may be valid as to third persons.® 

Estoppel to question validity. When a corpora¬ 
tion has actually received and used the money for 
which a chattel mortgage was given, and the mort¬ 
gagee parted with such consideration on the faith 
of the security, the corporation may be estopped to 
question the validity of the mortgage.*^ 

Acknowledgment, A chattel mortgage executed 
by a corporation must be acknowledged in the man¬ 
ner prescribed by applicable statutes in order that 
it may be recorded,® or that it be valid against 
creditors or innocent purchasers.® In the absence 
of a statutory provision expressly stating who is a 
proper person to acknowledge a mortgage, a corpo¬ 
rate representative having authority to execute the 
instrument is a proper person to acknowledge it.^® 
A mortgage will not be validated by the fact that 
the acknowledgment was made before the adoption 
of the resolution of the board of directors author¬ 
izing the execution of the instrument.^! 

§ 1215. Authorization by Directors 

in the absence of a charter or statutory requirement, 
a chattel mortgage executed by a corporation need not 
have been authorized at a formal meeting of the board 
of directors. 

In the absence of a charter or statutory require¬ 
ment, a chattel mortgage is not required to have 
been authorized at a formal meeting of the board 
of directors of the corporation the personal con¬ 
sent of a majority of the board without a meeting 
may be sufficient, and the fact of their consent may 
be assumed from the presence of their signatures 


98. U.S.-—St. Louis Fourth Nat. 
Bank v. Camden Lumber Co., C.C. 
Ark., 142 F. 257. 

Personalty as subject to corporate 
mortgafire see supra S 1110. 

99. U.S.—Dillon Bank v. Murchison, 

S.C., 213 F. 147, 129 C.C.A. 499. 

1. Ind.—Terre Haute Nat. State 
Bank v. Sandford Fork, etc., Co., 
60 N.K. 699. 167 Ind. 10. 

& N.Y.—London Realty Co. v. Cole¬ 
man Stable Co, 126 N.Y.S. 410, 140 
App.Div. 495. 

3. Mont.—Garry v. Mueselshell Mer¬ 
cantile Co., 31 P.2d 293. 96 Mont. 
468. 

Wliat coiuitltatM prsSzistlng debt 

(1) A chattel mortgage executed 
after dismissal of bankruptcy pro¬ 
ceedings for money loaned by mort¬ 
gagee to bankrupt to enable latter 


to make composition with creditors 
was given for existing Indebtedness, 
as mortgagor corporation retained 
Its corporate entity notwithstanding 
its bankruptcy.—Reiter v. Bierslein, 
D.C.N.Y., 287 F. 429. 

(2) A supplemental deed of trust 
covering personal property and ex¬ 
ecuted as security for an indebted¬ 
ness created under original trust 
deed is supported by a valid consid¬ 
eration, as it is given for a preexist¬ 
ing debt.—Garry v. Musselshell Mer¬ 
cantile Co., 31 P.2d 293, 96 Mont. 
468. 

4L Kan.—Greenwood County Bank v. 
O. B. Walker Telephone Co., 128 P. 
367, 88 Kan. 287. 

6. Neb.—Thles v. Welble, 264 N.W. 
420, 126 Neb. 720. 

6. N.J.—Kane v. Lodor, 38 A. 966. 
56 N.J.EQ. 268. 
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7. Minn —Bacich v. Northland 
Transp. Co., 242 N.W. 379, 186 
Minn. 644. 

8. Okl.—National Surety Co. v. Win¬ 
gate, 6 P.2d 376. 153 Okl. 132. 

Recording generally see infra S 1219. 

9. Wash —Bank of Commerce of 
Anacortes v. Kclplne Products Co , 
10 P.2d 238, 167 Wash. 592, 

10. Okl.—National Surety Co. v. 
Wingate, 6 P.2d 876, 163 Okl. 132. 

11. 111.—Gilbert v. Sprague, 88 Ill. 
App. 508, reversed on other grounds 
63 N.E. 993, 196 111. 444. 

la. Mich.—Eureka Iron, etc.. Works 
V. Bresnahan, 27 N.W. 524, 60 Mich. 
332. 

Ohio.—Bosche v. Toledo Display 
Horse Co.. 14 Ohio Cir.Ct. 289, 7 
Ohio Cir.Dec. 374. 
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on the mortgage.i3 Further, a mortgage executed 
with the knowledge and concurrence of the direc¬ 
tors, or with their subsequent and long continued 
acquiescence, is valid.^^ 

Where a meeting of the directors is actually held 
and all but one are present and particii>ate therein, 
formal notice to the directors of such meeting may 
be dispensed with.i® 

Waiver of resolution. Whether a resolution, 
adopted for the purpose of authorizing the execu¬ 
tion of a chattel mortgage to corporate creditors to 
secure their claim, is thereafter waived or abrogated 
is a question of intent, as disclosed by the circum¬ 
stances of each case.^® 

§ 1216. Consent of Stockholders 

A statutory requirement that the execution of a 
chattel mortgage by a corporation shall, In order that 
the mortgage be valid* have been consented to by a par* 
tlcular percentage of the holders of stock, must be sub¬ 
stantially complied with. 

Under governing statutory provisions, it may be 
a requirement for the validity of a chattel mort¬ 


gage given by a corporation that the holders of a 
particular percentage of the capital stock shall give^ 
their consent to its exccution.^*^ This requirement 
is primarily for the benefit and protection of the 
stockholders,'® and is intended to prevent the mort- 
gaging of corporate assets without their knowledge 
and consent.'® The benefit of such a statute has 
also been held available to the corporation itself,^® 
a prior lienholder,^' and a receiver in bankruptcy ;22 
but it is held unavailable to a general creditor^® 
or a trustee in bankruptcy.®^ 

The statutory requirement of stockholders’ con¬ 
sent does not apply to a purchase-money mort¬ 
gage,®*'’ nor to a case where the corporation is un¬ 
der legal obligation to execute the mortgage.®® 

Who May give consent. The percentage calcula¬ 
tion necessary in the application of a statute requir¬ 
ing the stockholders’ consent is based on the amount 
of stock outstanding in the hands of others than 
the corporation itself, and stocks held by the ccyr- 
poration at the time of the granting of the consent 
are not included in making the calculation.®*^ 


13. Or.—First Nat. Bank v. Frazier, 
22 P.2d 325, 143 Or. 662. 

14. Ma.s«,—Sherman v. Fitch, 98 
Mans. fi9. 

15. Ark—Wolf V. Erwin, etc., Co., 
75 SW. 722, 71 Ark. 438. 

14a C J. p 722 note 49. 

16. Mich.—Lucas v. Friant, 69 N.W. 
736, 111 Mich 426. 

Snbseqnent resolution ns waivor 
If. at the time a resolution au¬ 
thorizing execution of mortxaffe to 
pay debts is passed, attempt is made 
to solve corporation’s financial diffi¬ 
culties by a reorganization scheme, 
in pursuance of which a resolution 
to increase capital stock is passed, it 
is a question of intent whether latter 
resolution was substitute for former; 
even if it was intended as a substi¬ 
tute, It may be only on condition that 
the reorganization scheme be carried 
through, effect being given to the 
mortgage resolution on failure to 
carry out the condition.—Lucas v. 
Friant, supra. 

17. U.S—In re J. A. M A. Realty 
Corporation, C.C.A N.T.. 92 P 2d 3 
—In re Joseph, D C.N.Y., 46 F.2d 
324—In rc James, Inc., C.C.A.N.Y., 
30 F.2d 656, reversing, D.C, 30 
F 2d 651—In re Astell Engineering 
& Iron Works, C.C.A.N.Y., 284 F. 
967. affirming, D.C., 278 P. 743. 

14a C.J. p 722 note 69. 

Conditional salsa oontraots execut¬ 
ed by creditor, being chattel mort¬ 
gages, require stockholders’ consent. 
—In re James, Inc., C.C.A.N.Y., 30 F. 
2d 665, reversing, D.C., 30 F.2d 561. 


Xesolntion oonstmsd 

A stockholders* resolution author¬ 
izing a mortgage to secure "any and 
ail" other creditors does not demand 
a mortgage which shall secure all 
other creditors —Brown v. Grand 
Rapids Parlor Furniture Co., Mich., 
68 P. 286, 7 CC.A. 225, 22 L.U.A 817. 
Statute held appUoable only to realty 
Mich.—^Walrath v Campbell, 28 Mich. 
111 . 

Barden of proving stockholder status 

The burden of proving that it was 
a stockholder is on a company claim¬ 
ing to own stock in a corporation 
which, it claims, executed a mortgage 
without the necessary consent of 
stockholders.—Loupee v. Michigan 
Cent. R. Co., 219 N.W. 727, 243 Mich. 
144. 

Statute requiring consent for “sale*’ 

The execution of real estate and 
chattel mortgages of substantially 
all property of Delaw'are corporation 
was a "sale" w'ithin Delaware stat¬ 
ute requiring majority of stockhold¬ 
ers to authorize sale of all of corpo¬ 
ration’s assets.—Greene v. Recon¬ 
struction Finance Corporation, D.C 
Mass., 24 F.Rupp. IKl. 

18. Mich —Timmer v. Crimmins, 247 
N.W. 191, 262 Mich. 314—Loupee 
V. Michigan Cent. R. Co., 219 N.W 
727, 243 Mich. 144. 

18, U.S.—In re J. A. M. A. Really 

Corporation, C.C.A.N.Y., 92 F.2d 3 
—In re Constantine Tobacco Co., C 
C.A.N.Y., 290 P. 128. 

20. N.Y.—London Realty Co. v. Cole¬ 
man Stable Co., 126 N.Y.S. 410, 140 
App.Div, 496. 


21. U S.—In re James. Inc.. C.C.A.N 
Y, 30 F.2d 555, reversing, D C., 
30 F2d 551 

22. US—Greene v Reconstruction 
Finance Corporation, D.C.Mass., 24 
F.Supp 181. 

23. N.Y —Glover v. Ehrlich, 114 N 
Y.S. 992. 62 Misc 245. 

24. US—In re New York Economi¬ 
cal Printing Co., N Y., 110 P. 614. 
49 CCA. 1.33. 

Contra In re Progressive Wall 
Paper Corp., DCN.Y., 230 F. 171. 

26b U.S —In re Qulglev Motor Sales, 
C.C.A.N Y., 75 P.2d 253. 

NY.—Black v Ellis. Ill N.Y.S. 347. 
58 Misc. 391, affirmed 113 N.Y.S. 
558. 129 App.Div. 140, affirmed 90 
N.E. 958, 197 N.Y. 402. 

26. N.Y.—Black v Ellis, 90 N E. 968, 
197 NY. 402, affirming 113 N.Y.S. 
568, 129 App.Div 140. 

Agreement to renew 

Whore corporation has made agree¬ 
ment to renew a mortgage, renewal 
mortgage given in performance of 
this agreement does not require con¬ 
sent of stockholders, in such case, 
equity will compel execution of re¬ 
newal mortgage even though all 
stockholders oppose its execution, 
especially when renewal mortgage is 
to replace a purchase-money mort¬ 
gage which does not require consent 
of stockholders.—Black v Ellis. 99 
NB 958. 197 N.Y. 402, affirming 113 
NY.S. 568, 129 App.Div. 140—14a C. 
J. p 722 note 64. 

27. N.Y.—Swan v Stiles, 87 N.Y.S. 
1089, 94 App.Div. 117. 
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Consent given by an officer who holds all, or the 
required percentage, of stock is a sufficient compli¬ 
ance with such a statute but the statute is not 
satisfied if the officer giving consent merely domi¬ 
nates or controls corporate affairs without owning 
the requisite amount of shares.^® 

Manner of giving and proving consent. Consent 
may be given either in writing or by a vote of the 
stockholders at a meeting held for that purpose,30 
and it may be required that evidence of such con¬ 
sent be filed in the office of the county clerk or reg- 
ister.31 However, substantial compliance with the 
spirit of the law has been held sufficient ;32 so, a 
chattel mortgage may be valid although only ac¬ 
tual consent is given and there is no compliance 
with statutory formalities.33 Even the mere exe¬ 
cution of a chattel mortgage for the corporation by 
one or more stockholders holding the required 
amount of stock has been held sufficient.®^ 

'Ratification; estoppel. The fact that a chattel 
mortgage is executed by a corporation without the 
consent of its stockholders does not necessarily ren¬ 
der it void;26 the execution of the mortgage may 
be ratified by the stockholders,3® or they may be 
estopped to assert its invalidity, as where, with 
knowledge of its execution, they retain money ad¬ 
vanced by the mortgagee.®^ 


§ 1217. Signature and Seal 

A chattel mortoaoet In fact executed by a duly au¬ 
thorized corporate officer, need not ahow on Ite face that 
the grantor ia a corporation; and, unlesa required by 
atatute, a corporate aeal la not eaaential to validity. 

If a chattel mortgage is in fact executed by a 
corporation through its officers duly authorized to 
execute it, it may be a valid obligation of the cor¬ 
poration, notwithstanding the fact that the mort¬ 
gage nowhere discloses that the grantor therein is 
a corporation.38 The fact that the mortgagor is a 
corporation may be shown even though the mort¬ 
gage itself uses terms implying that the mortgagor 
is a partnership.®® 

Form of signature. The name of the corpora¬ 
tion and the title of the officer executing the in¬ 
strument should be completely spelled out in affix¬ 
ing the corporate signature.^® 

Place of execution. The validity of a chattel 
mortgage is not affected by the fact that it was not 
executed in the corporation's office.^^ 

Seal. Unless there is a statutory provision re¬ 
quiring a corporate seal,^2 the absence thereof is 
not fatal to the validity of a chattel mortgage ex¬ 
ecuted by a corporation 3 the only effect of the 
omission will be to require preliminary proof of the 


28. U.S.—In re Constantine Tobacco 
Co., C.C.A.N.Y.. 290 P. 128. 

29. U.S.—In re J. A. M. A. Realty 

Corporation, C.C.A.N.T., 92 F.2d 

3. 

30. U.S.—In re J. A. M. A. Realty 
Corporation. CC.A.N.T.. 92 F.2d 3 
—In re Joseph, D.C.N.T., 46 F.2d 
324. 

Xortgage in ezoess of paid-up stock 
If statutory consent is not ex¬ 
pressed In writing, a chattel mort¬ 
gage executed by a corporation in ex¬ 
cess of its paid-up capita] stock is 
invalid, even though chattel mort¬ 
gage is executed by president of cor¬ 
poration to secure a debt owing by 
him and his wife, and president and 
his wife owned all stock in corpora¬ 
tion, and mortgagee held a majority 
of it as collateral security for debt. 
—Quee Drug Co. v. Plaut, 64 N.T.S. 
52, 61 App.Dlv. 607. 

31. U.S.—In re Victoria Pussllli Co.. 

C.C.A.N.y., 79 F.2d 611—In re Quig¬ 
ley Motor Sales, C.C.A.N.Y., 76 F. 
2d 253. 

38. U.S.—In re Robin Bros. Baker¬ 

ies, D.C.I11., 22 F.Supp. 662—In re 
Constantine Tobacco Co.. C.C.A.N. 
Y., 290 P. 128. 

Contra In re Post & Davis Co., N. 
Y.. 219 P. 171, 136 C.C.A. 69. 

Mich.—Tlmmer v. Crimmins, 247 N. 
W. 191, 262 Mich. 314. 


33. U.S.—In re J. A. M. A. Realty 

Corporation. C.C.A.N.Y., 92 P.2d 

3—In re Victoria Fusilli Co., C.C.A. 
N.Y., 79 P.2d 611—In re Constan¬ 
tine Tobacco Co., C.C.A.N.Y., 290 
P. 128. 

14a C.J. p 722 note 68. 

Ooasent is essential and all Im¬ 
portant thing; the filing of that con¬ 
sent is formal and subsidiary. 

U.S.—Karasik v. People's Trust Ca, 

D.C.N.Y., 262 F. 324. 

N.Y.—Black V. Ellis, 113 N.Y.S. 668. 
129 App.Div. 140, affirming 111 
N.Y.S. 347, 58 Misc. 301, and af¬ 
firmed 90 N.E. 968, 197 N.Y. 402. 
CorpozatloB oondnoted by one or two 
men 

The rule is especially applicable in 
the case of a corporation whose af¬ 
fairs are conducted by one or two 
men who practically constitute the 
corporation, as where two directors 
owning seventy-five per cent of the 
stock vote in favor of the mortgage. 
—In re Robin Bros. Bakeries, D.C. 
Ill., 22 F.Supp. 662. 

34. U.S.—In re J. A. M. A. Realty 
Corporation. C.C.A.N.Y., 92 P.2d 8 
—In re Constantine Tobacco Co., 
C.C.A.N.Y., 290 F. 128. 

Mich.—Timmer v. Crimmins, 247 N. 
W. 101, 262 Mich. 314. 

35. U S.—In re Quigley Motor Sales, 
C.C.A.N.Y., 76 F.2d 263. 
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30. U.S.—Greene v. Reconstruction 
Finance Corporation, D.C.Mass.. 24 
F.Supp. 181. 

37. U.S.—In re Quigley Motor Sales, 
C.C.A.N.Y., 75 F.2d 253. 

38L U S.—Dillon Bank v. Murchison, 
S.C.. 213 P. 147. 129 C.C.A, 499. 

30. U.S.—Dillon Bank v. Murchison, 
supra. 

4a Vropsr form of slgnatnro 

Chattel mortgage by Farmers' Mill 
& Elevator Company should have 
been signed, "The Farmers* Mill & 
Elevator Company, a Corporation, by 
I. W. Hottel. as Secretary and Gen¬ 
eral Manager," and not, "The Fame 
Mill A E. Co., by I. W. Ilottel, Sec. 
& Oen.’*—J. D. Best & Co. v. Wolf 
Co., 185 P 371, 67 Colo. 42, 29 A.L R. 
899. 

41. N.D.—Farmers' State Bank of 
Richardton v. Brown, 204 N.W. 673, 
62 N.D. 806. 

48. N.C.—Duke v. Markham, 10 S. 

E. 1017. 106 N.C. 131, 18 Am.S.R. 
889. 

14a C.J. p 668 note 4 [b] (2). 

43. Mo.—^P. R. Sinclair Coal Co. v. 
Missouri-Hydraulic Mining Co., 
App., 207 S.W. 266. 

N.C.—^Armstrong v. Home Service 
Stores. 166 S.E. 321. 203 N.C. 499. 
N.D.—Farmers' State Bank of Rich- 
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authority of the executing officer, and when this is 
given, but not until then, the mortgage will be ad¬ 
missible in evidence against the corporation.^^ The 
rule, stated in § 1026 supra, that the affixing of a 
corporate seal to a written instrument operates to 
raise a presumption that the officer executing the 
mortgage has authority to do so is applicable to a 
chattel mortgage.^® Hence, where the corporate 
seal is affixed, it is not necessary to show that the 
resolution of the corporation authorizing the exe¬ 
cution of the mortgage specifics who the president 
is and that he is authorized to execute and deliver 
the mortgage.^® 

The sealing of a corporate chattel mortgage with 
the individual seal of the president of the corpora¬ 
tion will not invalidate its execution.^ ^ 

§ 1218. Affidavit of Good Faith 

An affidavit of good faith, or of coniideratlon, may be 
required In order that a chattel mortgage executed by a 
corporation be valid aa agalnat creditora, or entitled to 
reglatratlon. 

In order that a chattel mortgage executed by a 
corporation may be valid as against creditors, or en¬ 
titled to registration, it has been required, under 
governing statutes, to be accompanied by an affi¬ 
davit of good faith,^® or an affidavit of considera¬ 
tion;^® but such an affidavit is not necessary to the 
validity of the mortgage as between the parties.®® 
The affidavit need not be signed by all the members 
of the corporation it may be executed by a duly 
authorized corporate officer, and it is not necessary 
that the name and title of the executing officer, or 
his authority to act, appear in the affidavit.®® 


§ 1219. Recording or Filing 

statutory provisions governing the recording and 
filing of chattel mortgages executed by corporations, and 
the recording, as chattel mortgages, of mortgages cover¬ 
ing both realty and personalty, must be observed. Fail¬ 
ure to file a corporation’s chattel mortgage does not 
Invalidate it as between the immediate parties. 

Where a statute so requires, a chattel mortgage 
executed by a corporation must be recorded in or¬ 
der that it be valid,®® or operate as constructive 
notice,®^ as to third persons; but a failure to file it 
of record does not render it invalid as between the 
immediate parties.®® 

If a chattel mortgage does not disclose that the 
mortgagor is a corporation, it may be recorded on 
the affidavit of a subscribing witness that he saw 
the mortgagor sign and deliver it, and he need not 
state in such affidavit that he saw the officers of the 
corporation do so.®® Testimony by a subscribing 
witness that he knows the common seal of the 
mortgagor corporation, is acquainted with the di¬ 
rectors, saw the presiding member attach the seal 
to the mortgage, and became a subscribing witness 
in their presence, has been held sufficient probate 
to uphold registration, without further proof as to 
signing by the officers.®^ 

Place of recording. Under some statutory pro¬ 
visions, the proper place for recording is the coun¬ 
ty of the corporation’s residence,®® which is the 
county in which the corporation's principal office 
for the transaction of business is located.®® In the 
case of a carrier corporation, it has been required 
that a copy of the mortgage be filed in each coun- 


ardton v. Brown, 204 N.W. 673, 62 
N.D. 806. 

14a C.J. p 668 note 4 [b] (2). 

Borden of ahowlnr aothentioity of 
chattel mortgag’e executed by corpo¬ 
ration without corporate seal is on 
party claiming under it.—Armstrong 
V. Home Service Stores, 168 S.E, 321, 
203 N.C. 499. 

44. Arlz.—Clifton First Nat. Bank v. 
Clifton Armory Co., 128 P. 810, 14 
Ariz. 360, Ann.Cas.l916A 1061. 
4B. N.D —Farmers* State Bank of 
Richardton v. Brown, 204 N.W. 673, 
52 N.D. 806. 

46. III.—Gilbert v. Sprague, 88 111. 
App. 508, reversed on other grounds 
64 N.E. 993. 196 Ill. 444. 

47. Mass.—Sherman v. Fitch, 98 
Mass. 59. 

14a C.J. p 668 note 4 [e]. 

4B, Cal.—Alferitz v. Scott, 62 P. 735. 

130 Cal. 474. 

14a C.J. p 723 note 89. 
jJAdavit held snttolent 
An affidavit has been held sufficient 


where it referred to mortgage, set 
forth its terms and cause of its ex¬ 
ecution, and clearly exr)1ained the 
plan relating to bonds secured by 
mortgage.—Commercial Trust Co. v. 
L. Wertheim Coal Co., 102 A. 448, 88 
N.J.Eq. 143. 

49. N.J.—Mitschele-Baer, Inc. v. 
Livingston Sand & Gravel Sales 
Co., 154 A. 762, 108 N.J.Eq. 286 

50. Mont.—Garry v. Musselshell 

Mercantile Co., 31 P.2d 293, 96 

Mont. 468. 

51. Cal.—Alferitz v. Scott, 62 P. 735, 
130 Cal. 474. 

Sa. N.J.—Mitschele-Baer, Inc., v. 
Livingston Sand & Gravel Sales 
Co., 154 A. 752, 108 N.J.Eq. 286. 

53. U.S.—In re K-T Sandwich Shop¬ 
pe of Akron. D.C.Ohio, 34 F.2d 962. 

54. Okl.—National Surety Co. v. 
Wingate. 6 P.2d 376, 153 Okl. 132. 

55. Mont.—Garry v. Musselshell 
Mercantile Co.. 31 P.2d 293, 96 
Mont. 468. 


Bffect of faUnrs to reflle 

Failure of corporation to reflle 
mortgage within statutory period 
after its original flling alTords no 
basis for action by trustee thereun¬ 
der against corporation and others 
In possession of its property, where 
it does not appear that any creditor 
has acquired any rights superior to 
mortgage as a result thereof, and it 
is not shown to be duty of defend¬ 
ants to reflle.—New Yoik Trust Co. 
V. Universal Talking Mach. Co., 86 
N.Y.S. 60. 90 App.Div. 207. 

56. US —Dillon Bank v. Murchison, 
S.C., 213 F. 147, 129 C.C.A. 499. 

57. N.C.—Merchants' & Farmers* 

Hank v. Pearson, 120 S.E. 210, 186 
N.C. 609. 

5a U.S.—In re K-T Sandwich Shop¬ 
pe of Akron, D.C.Ohio, 34 F.2d 962. 

59. U.S.—In re A & B 0.1 Co., C.C.A. 
Cal., 95 F.2d 946—In re K-T Sand¬ 
wich Shoppe of Akron, D.C.Ohio, 
34 F.2d 962. 
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ty through which the lines or property of the cor¬ 
poration pass.®® 

Mixed ^nortgages. It has been held that a corpo¬ 
rate mortgage covering both real and personal prop¬ 
erty cannot be foreclosed on the personalty unless 
the mortgage is recorded as a chattel mortgage.®^ 
However, under governing statute, the chattel mort¬ 
gage law has been held inapplicable to mortgages or 
deeds of trust including both real and personal 
property;®* and such a mortgage, when executed 
as security for payment of corporate bonds, need 
not, under statutes so providing, be filed or refiled 
as a chattel mortgage, once it has been propefly 
recorded as a real estate mortgage.®* 

§ 1220. Property Covered 

The question ee to whet property, Including after- 
acquired property, is covered by a corporate chattel 
mortgage Is one of the Intention of the parties as evi¬ 
denced by the deacription. 

The question of what property is covered by a 
corporate chattel mortgage depends on the inten¬ 
tion of the parties.®^ A mortgage is not invalid, as 
between the parties, because of the lack of an ac¬ 
curate description of the property.®® 

After-acquired and substituted property. Since 
a provision in a corporate chattel mortgage that 
property covered shall include after-acquired prop- j 


erty is valid,®® a mortgage may provide that the 
mortgaged property may be replaced with other 
property of equal value.®^ So, a provision in a 
mortgage on a stock of goods to the effect that 
goods used to replenish the stock after the sale of 
a part thereof shall be covered by the mortgage is 
valid.®* 

It is a question of intent, to be ascertained from 
the language of the instrument, as to what after- 
acquired property is included.®® An enumeration 
of certain classes of property expected to be ac¬ 
quired may limit the property covered to that ex¬ 
tent.^® A mortgage given by a corporation cover¬ 
ing real and personal property owned and to be ac¬ 
quired has been held to extend to personal property 
subsequently acquired and necessary to the mortga¬ 
gor’s business.^^ 

§ 1221. Lien and Priorities 

A corporation’s chattel mortgage on property to be 
acquired, to secure advancement of money, Is superior 
to a subsequent attachment against It; and Its purchase- 
money chattel mortgage gives the vendor a superior lien 
on the property as against Its subsequent creditors with 
notice. 

A chattel mortgage of a corporation on property 
to be acquired, to secure advancement of money, is 
superior in equity to a subsequent attachment 
I against the mortgagor.*^* A purchase-money chat- 


60l U.S.—In re Central States 
Frelirht Corporation, C.C.A.Mlch., 
46 F.2d 73. 

9 

MeanUia of terms 

Words “lines” and “property” of 
carrier corporation are convertible 
terms, and “lines or property” are co¬ 
existent and coextensive; meaning of 
phrase “of each county through 
which lines or property of carrier 
corporation passes” is that location 
of lines is through such counties as 
are delineated by fixed property of 
carrier, so that a carrier operating 
over highways is not required to file 
In every county through which high¬ 
way passes.—In re Central States 
Freight Corporation, supra. 

61. Me.—^People’s Trust Co. v. Mt. 
Waldo Granite Works, 105 A. 113, 
117 Me. 507. 

Recording of mixed mortgage as 
chattel mortgage generally see 
Chattel Mortgages § 150 c. 

62. Del.—Wilmington, etc., Nat. 
Bank v. Wilmington, etc., R. Co.. 
81 A. 70. 8 DeLCh. 258. 

63- U.S.—^In re Downtown Athletic 
Club of New York City, D.C.N.Y., 
18 F.Supp. 712—In re F. & D. Co., 
N.Y., 256 F. 73, 167 C.C.A. 315— 
Karasik v. People's Trust Co., D. 
C.N.Y.. 252 F. 324, afBrmed 252 F. 
337, 164 C.C.A. 261. 


Mont.—Garry v Musselshell Mercan¬ 
tile Co., 31 P2d 293. 96 Mont. 468. 
11 C.J. p 525 note 98. 

**8oad8** as oovsxiag siagls bond 
U.S.—In re Downtown Athletic Club 
of New York City, D.C.N.Y., 18 F. 
Supp. 712. 

64. Iowa.—Gold thorp v. Keenan, 181 
N.W. 777. 192 Iowa 22. 

66. Mont.—Garry v. Musselshell 
Mercantile Co., 31 P.2d 293. 96 
Mont. 468. 

66- Idaho.—Poage v. Co-operative 
Pub. Co.. 66 P.2d 1119, 57 Idaho 
661, 110 A.L..R. 1322. 

Bqnlpmsat to bs aoqulrsd 

A mortgage covering franchises 
and all present, and future to be ac¬ 
quired, property, specifically includ¬ 
ing certain types of equipment, of a 
quasi-public corporation, covers 
equipment of the type described 
which was afterward acquired.— 
Shaw V. Bill. Ind., 95 US. 10, 24 L.. 
Ed. 333—Pennock v. Coe, Ohio, 23 
How. 117, 16 UEd. 436. 

67. Mont.—Garry v. Musselshell 
Mercantile Co., 31 P.2d 293, 96 
Mont. 468. 

Substitution by trustoo 

(1) A chattel mortgage executed 
by corporation as security for bonds 
held by trustee may provide that 

904 


mortgaged property may be exchang¬ 
ed for any other property of equal 
value; in such case, substituted 
property is covered by original mort¬ 
gage. and a separate instrument Is 
not needed.—Ikelheimer v. Consoli¬ 
dated Tobacco Co.. N.J Ch., 59 A. 863 
—14a C.J. p 724 note 9. 

(2) Certificates of deposit placed 
in hands of trustee as a substitute 
for maturing collateral desired to 
be taken out of trust agreement and 
collected are collateral within mean¬ 
ing of agreement of company issu¬ 
ing bonds with trustee holding col¬ 
lateral as security.—Robinson v. Se¬ 
curity Trust Co., 108 A. 665, 94 Conn. 
94. 

68, Mont.—Garry v. Musselshell 
Mercantile Co., 31 P.2d 293, 96 
Mont. 468. 

69. Idaho.—Poage v. Co-operative 
Pub. Co.. 66 P.2d 1119. 57 Idaho 
561, 110 A.L.R. 1322. 

N.C.—Merchants' & Farmers' Bank v. 

Pearson, 120 S.E. 210, 186 N.C. 609. 
70 l U.S.—^Westinghouse Electric & 
Mfg. Co. V. Brooklyn Rapid Transit 
Co., C.C.A.N.Y.. 263 F. 532. 

71. U.S.—Stratton v. Natural Car¬ 
bonic Gas Co., C.C.N.Y., 189 F. 928. 

72. Ky.—Moulder-Holcomb Co. v. 
Glasgow Cooperage Co., 191 S.W. 
275, 173 Ky. 619. 
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tel mortgage given by a corporation will give the 
vendor a superior lien on the specific property as 
against subsequent creditors of the mortgagor with 
notice, although the corporation published no no¬ 
tice of a purpose to incur a bonded indebtedness as 

required by statute.'^^ 

A judgment recovered against partners before 
the incorporation of the partnership has been held 
superior to a chattel mortgage on fixtures and equip¬ 
ment executed by the corporation to one of the for¬ 
mer partners.^* A stockholder’s lien on a corpo¬ 
ration’s property, under a chattel mortgage held by 
him, has been held not destroyed by his false affi¬ 
davit, made when applying for an increase of capi¬ 
tal stock, that the corporation’s property was not 
cncumbcrcd.^5 

§ 1222. Powers of Trustees 

A trustee for holders of bonds secured by a chattel 
mortgage given by a corporation must execute his trust 
for the benefit of the bondholders as a whole. 

A trustee for the holders of bonds secured by a 
chattel mortgage given by a corporation repre¬ 
sents all the bondholders, and, in the execution of 
his trust, must act for the benefit of all; according¬ 
ly, the fact that a trustee has power to substitute 
new property of equal value for the mortgaged 
property on request of a majority of bondholders 
does not give him authority to exercise this pow¬ 
er, when requested to do so by a majority, in such 
a way as to injure the rights of the bondholders as 
a whole. 

A corporation acting as trustee for bondholders 
does not have power to exercise rights of owner¬ 
ship over mortgages and judgments assigned to it 
as collateral security for the bonds by virtue of its 
duties as trustee to authenticate the bonds, to sec 
that they were not issued in excess of the author¬ 
ized amount, to ascertain that the mortgages met 
the requirements of the indentures, and that prop¬ 
er collateral was substituted in case of withdrawal 
or collection, and to foreclose mortgages in de¬ 
fault. 


§ 1223. Foreclosure 

Directors of a corporation to whom It mortgaged per¬ 
sonalty may. If acting in good faith, purchase the mort¬ 
gaged property at a legal and regular sale under a fore¬ 
closure by notice snd sale. In s foreclosure action by a 
bondholder, all the bondholders need not be made parties 
where It would be impracticable to Join them all and the 
trustees under the mortgage are made defendants. 

Directors of a corporation which has executed 
to them a chattel mortgage providing for a fore¬ 
closure by sale in the event of a default are not 
prohibited from purchasing the mortgaged proper¬ 
ty at a legal and regular sale, provided that they 
arc acting in good faith, that due notice of the sale 
has been given,78 and that the price paid is ade¬ 
quate;"^® and the fact that the directors constitute 
a controlling number of the board does not destroy 
the validity of such a sale.®® 

A statute providing that property of a corpora¬ 
tion seized under process of any court, or placed in 
the hands of a receiver, to pay debts, shall be sub¬ 
ject to labor liens, and requiring the presentation 
of a notice of claim for the lien before sale, do not 
apply to foreclosure sales; so, where personal prop¬ 
erty of a corporation is seized by a deputy sheriff, 
acting for the chattel mortgagee, and is advertised 
for sale pursuant to the mortgage, a notice pre¬ 
sented by an employee does not create a lien on the 
fund derived from the foreclosure sale.®^ 

Foreclosure by action. Coupons attached to bonds 
secured by a chattel mortgage executed by a corpo¬ 
ration are not separate contracts for the purpose 

of foreclosure.®^ 

In a foreclosure action brought by a bondholder, 
it is not necessary to make all the bondholders par¬ 
ties defendant, where the trustees under the mort¬ 
gage are made defendants and the bondholders are 
so numerous that it would be impracticably to join 
them all;®® but where there is a dispute as to who 
owns the majority of the bonds, and this question is 
important because of the right of the majority to 
control the trustee in bringing the action, bondhold¬ 
ers claiming a majority ownership have a right to 
be made parties.®^ 


73. SC.—Huf?hca v. Edisto Cypress 
Shin«rle Co., 28 S.E. 2. 61 S.C. 1. 

14a C.T. p 724 note 15. 

74. III.—I^iconard v. Schroeder, 8 N. 
E.2d 64. 290 lll.App. 613. 

76. Tex.—Tenison v. Knapp, Civ. 
App., 64 S.W.2d 1071, error refused. 

76. N.J.—Ikelhelmcr v. Consolidated 
Tobacco Co.. Ch., 69 A. 363. 

77. U.S.—City of Philadelphia v. 
Pennsylvania Co. for Insurances on 
Lives & Granting Annuities, C.C.A. 
Pa.. 98 F.2d 530. 


7a US.—McClean v. Bradley, DC. 
Ohio, 282 K. ion, affirmed C C.A.. 
299 y. 379, certiorari denied 45 S. 
Ct. 98. 266 U.S. 619, 69 L Ed. 471. 

79. US.—McClean v. Bradley, CC.A 
Ohio, 299 F. 379, affirming, D.C.. 
282 F. 1011, and certiorari denied 
45 S.Ct. 98, 266 U.S. 619, 69 L Ed. 
471. 

Amount of debt is measure of ade¬ 
quacy of price, not amount of nom¬ 
inal bid.—McClean v. Bradley, D.C. 
Ohio, 282 F. 1011. affirmed, C.C.A.. 
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299 F. 379, certiorari denied 46 S.Ct 
98, 266 U.S. 619, 69 L.Ed. 471. 

80. U S.—McClean v. Bradley. D.C. 
Ohio, 282 F. 1011. affirmed, C.O.A.. 
299 F. 379, certiorari denied 45 S. 
Ci. 98. 266 U.S. 619, 69 L.Ed. 471. 

81. Iowa—Wells v. Kelly, 96 N.W'. 
1104, 121 Iowa 677. 

82. Idaho.—Dennis v. Co-operative 
Pub. Co., 269 P. 82. 46 Idaho 534. 

83. Idaho —Dennis v. Co-operative 
Pub. Co., supra. 

84b Idaho.—Poage v. Co-operative 
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A court is not deprived of jurisdiction to enter 
a decree of foreclosure against a defendant corpo¬ 
ration because an order, which in effect was an or¬ 
der of substitution of parties, was designated an 
“order granting leave to amend.”*® 


A provision of a trust mortgage that majority 
bondholders may control or dismiss any foreclosure 
suit or vacate a judgment or decree therein ob¬ 
tained will be strictly construed for benefit of mi¬ 
nority bondholders.*® 


11. Making and Indorsement of Negotiable Instruments 


§ 1224. In General 

a. In general 

b. Presumptions 

a. In General 

In the absence of statutory or charter restrictions, a 
corporation has power to issue negotiable paper In pay* 
ment or settlement of debts which It is authorized to in¬ 
cur, or in respect of any matter or thing It is authorized 
to do and not foreign to the purposes of its creation. 

Every private corporation has, unless restrained 
by its charter or by positive law, the implied power 
of issuing negotiable paper in payment or settle¬ 
ment of any debts which it may incur in the course 
of its legitimate business, or in respect of any mat¬ 
ter or thing which it is authorized by its charter or 
governing statute to do, and which is not foreign to 


the purposes of its creation.*^ The charter of a 
corporation need not expressly confer the power,** 
since, whenever it can lawfully contract a debt for 
borrowed money, or otherwise in the course of its 
business, it can give a time engagement to pay the 
debt, in any form not prohibited by some particu¬ 
lar statute.** However, where the nature and busi¬ 
ness of a corporation is such that the power to is¬ 
sue negotiable instruments cannot be implied,** or 
where the purpose for which the negotiable instru¬ 
ment is issued by the corporation is beyond the 
scope of its authorized business,*i the corporation 
has no power to issue the instrument. Insolvency 
does not render a note given by a corporation for 
a bona fide debt fraudulent and void.®* Where by 
its terms a negotiable instrument is made payable 


Pub. Co.. 66 P.2d 1119, 57 Idaho 
661, 110 A.L.R. 1322. 

86. Idaho.—^Poage v. Co-operative 
Pub. Co., supra. 

88 . Idaho.—Poage v. Co-operative 
Pub. Co.. 66 P.2d 1119, 67 Idaho 
661, 110 A.L.R. 1322. 

Dastmetioa of ■aoorlty 

Where bonds had been in default 
for fifteen years, and debtor was 
pleading bar of limitation, majority 
bondholders could not prevent fore¬ 
closure of chattel trust mortgage se¬ 
curing bonds under provision of trust 
mortgage that majority might con¬ 
trol or dismiss foreclosure suit or 
vacate Judgment or decree therein 
obtained, since, even if majority 
bondholders were Intended to have 
right to destroy security of minority 
bondholders, provision to such effect 
would be void.—Poage v. Co-opera¬ 
tive Pub. Co., supra. 

87. U.S.—Schloss Bros. & Co. v. Mo- 
nongahela Nat. Bank, C.C A.Pa., 60 
F.2d 365, certiorari denied 53 S.Ct. 
220, 287 U.S. 661, 77 L.Ed. 671— 
Hummel v. Warren Steel Casting 
Co., C.C.A.MO., 5 P.2d 451—Burke 
Brick Co. v. First Nat. Bank, Ark., 
249 P. 607, 161 CC.A. 533. 

Ill.—Ross V. Wright wood-Hampden 
Bldg. Corporation, 271 Ili.App. 22. 
Mass.—City Fuel Co. v. Brown, 160 
N.E. 842, 254 Mass. 605—Pratt v. 
Hlgginson, 119 N.E. 661. 230 Mass. 
256, 1 A.L.R. 714. 

Mont.—^Alley v. Butte & Western 
Mining Co., 261 P. 617, 77 Mont. 
477. 


N.Y.—Rosenthal v. Thirty-Fourth St. 
Shop. 222 N.Y.S. 733, 129 Misc. 
822. 

Tex.—Breckenridge Hotel Co. v. J. 
M. Radford Grocery Co., Civ.App., 
33 S.W.2d 1074, rehearing denied 
35 S.W.2d 464. 

14a C.J. p 724 note 23. 

BvidSBce of invalidity 

Under some statutes the issuance 
of notes cannot be held to be ultra 
vires in the absence of evidence that 
they were not issued in furtherance 
of, or that their issuance was essen¬ 
tial to, the transaction of the au¬ 
thorized business of the corporation. 
— Galveston-Ilouston Interurban 
Land Co. v. Dow, Tex.Civ.App., 193 
S.W. 353, error refused. 

“Bxohaage notes,” given under a 
plan to adjust the debts of a flnan- 
cially embarrassed corporation, to 
which plaintiff assented, held not in¬ 
valid. The performance of condi¬ 
tions precedent to the right to issue 
the exchange notes under the con¬ 
tract were held to be sufficiently 
pleaded.—Farmers* & Merchants' Nat. 
Bank of Bridgeton v. Del-Bay Farms, 
N.J.. 131 A. 679. 

Psymsat for legal servioes 

Corporate trust notes in payment 
for legal services were issued for 
general corporate purposes.—Drewen 
V. Union Discount Co., C.C.A.N.Y., 32 
F.2d 691. 

Purohass of note 

If corporation was empowered to 
purchase obligations of other cor¬ 
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porations, it could purchase note of 
other corporation on which it illegal¬ 
ly became surety, and Its note for 
price would be valid.—Bankers* Trust 
& Audit Co. v. Hanover Nat. B^nk 
of New York. 184 S E. 195, 35 Ga. 
App. 619. 

Taking over another’s bnsinoss 

A note given by a corporation as a 
part of the transaction of taking over 
the assets of the business of another 
is valid, whether such note be given 
to the person whose assets have b^'f'n 
taken over, or to a person at the 
transferor's request.—E. O. Roper, 
Inc., v. Wilson & Toomer Fertilizer 
Co., 166 So. 883, 116 Fla. 796. 

Votes held valid 

U.S.—Equitable Trust Co. of New 
York v. Washington-Idaho Water, 
Light St Power Co., D.C.Wash., 300 
F. 601. 

88. Md.—Heironimus v. Sweeney, 34 
A. 823, 83 Md. 146, 55 Am.S.R. 333. 
33 L.R.A. 99. 

14a C.J. p 725 note 24. 

88. U.S.—A. Leschen & Sons Rope 
Co. V. Brown, C.C.A.W.Va.. 71 P.2d 
746. 

14a C.J. p 725 note 26. 

9a U.S.—Police Jury v. Britton, La., 
16 Wall. 666, 21 L.Ed. 251. 

91. Tenn.—Jefferson Bank v. Chap- 
man-White-Lyons Co., 123 S.W. 641, 
122 Tenn. 415. 

14a C.J. p 725 note 27. 

98. N.J.—Savage v. Ball, 17 N.J.Eq. 
142. 
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out of funds which had previously been pledged as 
security on another and prior obligation, it is in 
violation of the earlier agreement and, as against 
the holder of the security, outside of the power of 
the corporation to makc.®^ 

The power of a corporation to issue negotiable 
paper may be implied from the power to purchase 
property.®^ but the propriety of the exercise of the 
power in a particular instance depends on the na¬ 
ture and circumstances of the transaction,®5 and 
whether or not the money raised in this way is used 
in the purchase of the property.®® The power may 
also be implied from the power of making contracts 
and incurring indebtedness generally,®^ or from 
the power to borrow money,®® even though the pow¬ 
er to borrow is not expressly granted, but is it¬ 
self implied,®® and even where the statute granting 
the power to borrow expressly authorizes the giv¬ 
ing as security other instruments than bills and 
notes and makes no reference to bills and notes, 
unless a legislative intent to prohibit the giving of 
bills and notes clearly appears.^ 

The implied power to issue negotiable paper in¬ 
cludes the power to make negotiable promissory 
notes, payable at a future day or on demand ;2 to 
draw bills of exchange;® to accept drafts or bills 


§ 1224 

or, in case of certain corporations, to issue nego¬ 
tiable bonds, as discussed in § 1147 supra. 

This power to execute or indorse negotiable in¬ 
struments has been ascribed to a variety of corpo¬ 
rations,® including manufacturing and trading com¬ 
panies,® milling companies,"^ transfer companies,® 
loan and commission companies,® a corporation for 
erection of a monument,^® and various other corpo¬ 
rations, as discussed in speohe titles in this work. 

Rencivcd note. Where a note is given by a corpo¬ 
ration merely in renewal of another note and not 
in payment, the renewal does not extinguish the 
original note or obligation.^! 

b. PresnmptionB 

In the absence of a statute to the contrary, there Is 
a presumption in favor of the vaiidity of commercial 
paper issued or Indorsed by a corporation. 

In the absence of statutory provisions interfer¬ 
ing with the operation of the rule, there is a pre¬ 
sumption in favor of the validity of commercial 
paper issued or indorsed by a corporation.!® This 
presumption of validity involves and is grounded 
on the assumption that the corporation has such 
power,!® that its officers are authorized to make 
and indorse negotiable paper,!^ and that the exer- 


93. U.S.—^Vallctte ▼. Whitewater 

Valley Canal Co.. C.C.lnd.. 28 F. 
CaR.No.16.820. 4 McLean 192. 

14a C.J. p 727 note 64. 

94. U.S—Armour A Co. v. Belton 
Nat. Bank, C.C.A.Tcx., 22 F.2d 727, 
certiorari denied 48 S.Ct. 420. 276 
US. 636. 72 L.Ed. 744. 

in,— ^Wella V. Manufacturers' & Mer¬ 
chants* Life Ass'n. 213 Ill.App. 549. 

14a C.J. p 726 note 28. 

96. N.J.—Bollschweller v. Packer 
House Hotel Co., 95 A. 549, 84 N.J. 
Eq. 502, affirming 91 A. 1027, 83 
N.J.Eq. 459. 

14a C.J. p 726 note 29. 

96. Md.—Conow ingo Land Co. v. Mc- 
Gaw, 93 A. 222, 124 Md. 643. 

14a C.J. p 726 note SO. 

B7. III.—Wells V. Manufacturers’ & 
Merchants* Life Ass’n, 213 Ill.App. 
549. ' 

14a C.J. p 726 note 81. 

9p. U.S.—A. Leschen ft Sons Rope 
Co. V. Brown, C,C.A.W.Va., 71 F.2d 
746. 

14a C.J. p 726 note 82. 

99. U.S.— A. Leschen ft Sons Rope 
Co. V. Brown, supra. 

14a C.J. p 726 note 33. 

1. Ala.—Talladega Ins. Co. v. Pea¬ 
cock, 67 Ala. 253. 

N.J.—Lucas V. Pitney, 27 N.J.L. 
221 . 

14a C.J. p 726 note 84. 


а, N.Y.—Moss v. Averell, 10 N.Y. 
449. 

14a C.J. p 726 note 35. 

3. N.Y.—Olcott V. Tioga R. Co., 27 
N.Y. 546, 84 Am D. 298. 

14a C.J. p 726 note 36. 

4L Conn.—Credit Co. v. Howe Mach. 
Co., 8 A. 472. 54 Conn. 357, 1 Am, 

S.R. 123. 

14a C.J. p 726 note 37. 

б. N.Y.—Sheridan Electric Light Co. 
V. Chatham Nat. Bank, 5 N.Y.S. 
529, 52 Hun 575, affirmed 28 N.E. 
467, 127 N.Y. 517. 

14a C.J. p 727 notes 42-60. 

6 . N.Y.—Rosenthal v. Thirty-Fourth 
St. Shop. 222 N.Y.S. 733, 129 Misc. 
822. 

14a C.J. p 727 note 40. 

7. Cal.—Smith V. Eureka Flour 
Mills, 6 Cal. 1. 

Minn.—Auerbach v. Le Sueur Mill 
Co., 9 N.W. 799, 28 Minn. 291. 41 
Am.R. 285. 

8 . Mo.—Sparks v. Dispatch Trans¬ 
fer Co., 15 S.W. 417, 104 Mo. 631, 
24 Am.S.R. 351, 12 L.R.A. 714. 

9. N.Y.—Hascall v. Life Assoc, of 
America, 5 Hun 151, affirmed 66 N. 
Y. 616—Munn v. Commission Co., 
16 Johns. 44, 8 Am.D. 219. 

14a C.J. p 727 note 63. 

19. Mass.—Hayward v. Pilgrim Soc., 
21 Pick. 270. 

11. CtoaisqneatlYt action may be 
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brought on the original obligation.— 
Seaboard Nat. Bank v. Belden, 190 
P. 1045, 47 CalApp. 558. 

Effect of extensions or renewals gen¬ 
erally see Bills and Notes S9 275- 
289. 

19. Pa.—Cox, etc., Co. v. Northamp¬ 
ton Brewing Co., 91 A. 859, 246 Pa. 
418, Ann.Cas.l916A 86. 

14a C.J. p 735 note 95. 

Power need not be pleaded 
As banking corporation may guar¬ 
antee notes under certain circum¬ 
stances, and as there is general pre¬ 
sumption that corporation is acting 
within its powers, in pleading guar¬ 
anty of note by defendant bank, it 
is not necessary for plaintiff to al¬ 
lege authoriz.'ition by bank to enter 
into such contract of guaranty, since 
in view of presumption plaintiff made 
a prima facie case by offering note, 
the contract of guaranty and de¬ 
fault of maker.—Eckhart v. Heler, 
162 N.W. 160, 38 S.D. 624. 

13. Ala.—Oxford Iron Co. v. Sprad- 
ley, 46 Ala. 98. 

14a C.J. p 735 note 96. 

14. Ind.—Blake v. Holley, 14 Ind. 
383. 

14a C.J. p 736 note 97—8 C.J. p 779 
note 25. 

Right of bona flde holder to presume 
that instrument was issued under 
requisite authority see Bills and 
Notes § 596 h. 
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cise of the power in a particular case is within the 
scope of the chartered business of the corporation,^® 
and conforms in all respects to statutory require¬ 
ments regulating the execution of negotiable pa- 
pcr.i® Accordingly, if it is shown that the corpo¬ 
ration docs not have the power to issue or indorse 
negotiable paper, the presumption of validity does 
not attach to notes made or indorsed by it.^^ The 
existence of the facts on which rests the presump¬ 
tion of the validity of commercial paper issued or 
indorsed by a corporation, namely, the power of 
the corporation to issue or indorse, the authority of 
the officer to act for the corporation, and an exer¬ 
cise of the power for purposes authorized by the 
corporation’s charter, is itself presumed,and the 
burden is on the party denying the existence of the 
power or asserting the unauthorized exercise of it 
to prove his case.^® An indorsement will be pre¬ 
sumed to have been made with authority in a par¬ 
ticular instance where it appears that the corpora¬ 
tion is designated as the payee and the note is in¬ 
dorsed by its proper officer, and in such manner as 
to indicate his official capacity.^® In the absence of 
a contrary showing, it will be presumed that a cor¬ 
poration, authorized to make negotiable paper, has 
the authority to provide for its payment and to 
agree to an extension of the due dates on the in- 
struments.21 

The presumption of validity docs not apply to the 
case of a note which bears on its face evidence 
bringing it within the operation of a statute which 
requires the existence of certain conditions pre¬ 
cedent to the validity of its transfer, the burden 
resting in such case on the party asserting the va¬ 
lidity of the note to show that the statutory condi¬ 


tions have been performed.®® A note signed by a 
corporation and payable to one of its officers is 
presumably void, but this presumption may be re¬ 
butted, however, and the note shown to be the act 
and deed of the corporation by proof of express or 
implied authority or by showing ratification or es¬ 
toppel on the part of the corporation.®® There is 
also a presumption against the validity of a corpo¬ 
rate note given for an individual obligation of one 
of its officers or agents.®^ 

§ 1225. Prohibitions and Restrictions 

The power of a corporation to lasue neaotlable In- 
strumenta it under come atatutea and under aome cir- 
cumitancea prohibited or reatricted. 

Under statutes or by acts of incorporation, cor¬ 
porations are sometimes expressly prohibited from 
issuing negotiable instruments at all, or they arc 
sometimes prohibited from issuing negotiable pa¬ 
per of a particular kind, or in excess of a pre¬ 
scribed limit, or unless the issue is expressly au¬ 
thorized by the board of directors. Under some 
acts of incorporation or general laws corporations 
are prohibited from, or restricted in, issuing nego¬ 
tiable paper, as, for example, it may be required 
that the issue be authorized by the directors.®® The 
validity of negotiable paper issued in violation of 
such a prohibition depends on the terms of the en¬ 
actment, and the application of these terms to the 
particular instrument in the case and to the circum¬ 
stances under which it was issued.®® The implied 
power of a corporation to issue bills and notes is 
not affected by a restriction or limitation on its 
power to issue bonds.®^ 


15. Tex.—Breckenridge Hotel Co. v. 
J. M. Radford Grocery Co., Civ. 
App., 3S S.W.2d 1074, rehearing de¬ 
nied 35 S.W.2d 464. 

14a C.J. p 735 note 98. 

10L Colo.—Gold Glen Min., etc., Co. 
V. Dennis, 121 P. 677, 21 Colo.App. 
234. 

17. Miss.—Bacon v. Mississippi Ins. 
Co.. 31 Miss. 116. 

18. Kan.—^Western Grocer Co. v. 
Dackman. 88 P. 527. 75 Kan. 34. 

14a C.J. P 735 note 2. 

18. U.S.—Fleming v. Gamble, C.C.A. 
Colo., 37 F.2d 72. 

Tex.—Breckenridge Hotel Co. v. J. 
M. Radford Grocery Co., Civ.App., 
33 S.W.2d 1074, rehearing denied 
35 S.W.2d 464. 

14a C.J. p 735 note 3. 

Dsbt la saossB of agrssd limit 

In action on notes of corporation 
where defendant contends that such 
notes were given in violation of 


agreement between stockholders pro¬ 
viding that no debt or liability shall 
be created by corporation to exceed 
certain amount, without consent of 
owners of four fifths of all stock, 
burden of proof is on defendant to 
show that such notes created a new 
debt, within meaning of agreement.— 
King County Land, etc., Co. v. Thom¬ 
son, 51 S.W. 890, 21 Tex.Civ.App. 
473. 

80. Mass.—Northampton Bank v. 
Pepoon, 11 Mass. 288. 

N.y.— Elwell V. Dodge, 33 Barb. 336. 

81. Tex.—K1 Paso Townsite Co. v. 
Watts, Civ.App., 227 S.W. 709, dis'- 
missed for want of Jurisdiction. 

88. N.Y.—Houghton v. McAuliff, 2 
Abb.Dec. 409, 26 How.Pr. 270. 

14a C.J. p 735 note 7. 

83. U.S.—In re Eastman Oil Co., D. 
C.Ga.. 238 F. 416. 

84. U.S.—In re Lance Lumber Co., 
'D.O.Pa.. 224 F. 598. 
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Mich.—Merchants' Nat. Bank v. De¬ 
troit Knitting, etc.. Works, 36 N.W 
696. 68 Mich. 620. 

85. Ala.—Lazarus v. Shearer, 2 Ala. 
718. 

14a C.J. p 728 note 89. 

Pailnre to object 

Where corporation gives its notes 
to bank and they are held and re¬ 
lied on by bank with knowledge and 
approval of all but one of corpora¬ 
tion's directors, and without objec¬ 
tion by any. corporation is liable 
thereon, although no formal unani¬ 
mous vote of directors authorizing 
or ratifying them was ever passed 
as required by its by-laws.—In re 
Boston Confectionery Co., D.C.Mass., 
282 F. 726. 

80. Neb.—Perry, etc., Co. v. Hol¬ 
brook Opera House Co., 136 N.W. 
219, 91 Neb. 19. 

14a C.J. p 728 note 90. 

87. Mass.—Merchants' Nat. Bank v. 
Citisens* Gas Light Co., 84 N.E. 
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Some statutes are intended to prohibit corpora¬ 
tions generally from engaging in the business of 
banking, and the language of these statutes is some¬ 
times so broad that they would seem to prohibit 
the issuance of bills and notes under any circum¬ 
stances. They are construed, however, in the light 
of their purpose to prohibit the issuance of such 
paper as banks usually issue it for the purpose of 
lending their credit, or for circulation as money, 
and not as prohibiting the issue of bills and notes 
in the usual course of business.^* Whether nego¬ 
tiable paper is issued to circulate as money in vio¬ 
lation of such a prohibition is a question of inten¬ 
tion, determined from the nature and terms of the 
instrumcnt.29 

Some statutes prohibit corporations having bank¬ 
ing powers from issuing or putting in circulation 
any bill or note, unless payable on demand, with¬ 
out interest, and these statutes are not confined to 
bills and notes capable of circulation as money, 
but also apply to bills and notes issued in the ordi¬ 
nary course of business, and bills or notes payable 
at a future day, in viokation of the statute^ are 
void.A certificate of deposit payable to the or¬ 
der of a particular person at a future day, without 
interest, is in effect a negotiable promissory note, 
within such statutes as those prohibiting the issue 
of bills or notes not payable on demand, and with¬ 
out interest.The statute does not apply to notes 
and drafts which are nonnegotiablc, and cannot be 
used or circulated as money.32 

Fictitious increases of indebtedness. A consti¬ 


tutional provision that all fictitious increases of in¬ 
debtedness of a corporation shall be void does not 
necessarily indicate a purpose to make the validity 
of every note issued by a corporation depend on the 
inquiry whether money, property, or labor actually 
received therefor was of equal value in the market 
with the notes so issucd,33 and stockholders who 
participate in the transaction and their transferees 
cannot raise the question of an inadequate consid¬ 
eration or overvaluation of property received in 
consideration of a note.34 Such a constitutional 
provision does not prohibit the creation of a lien 
through a note secured by a deed of trust to the 
extent of any new money shown to have been paid 
the corporation therefor.35 

§ 1226. Form and Requisites 

Except as otherwise modified by statute, the rules as 
to the form and requisites of a negotiable instrument of, 
or an indorsement thereof by, a natural person apply 
to such instruments or indorsements by a corporation. 

The general rules as to the form and requisites 
of negotiable instruments, discussed in the title Bills 
and Notes ^ 70-142, except as otherwise modified 
by statute, are applicable to negotiable instruments 
executed by corporations.^® Under the rules ap¬ 
plicable to the execution of contracts generally by 
the corporation, already discussed in §§ 1134-1142, 
whether the obligation is that of the corporation or 
the individual officer or agent executing it is a 
question of construction to be determined from the 
entire instrument and the attendant circumstanc¬ 
es.®'^ An order drawn by a corporation or by an of- 


1083. 159 Mass. 505. 38 Am S.U 
453. 

14a CJ. p 729 note 99. 

28. Cal.—Smith v. Eureka Flour 
Mills Co.. 6 Cal. 1 

14a C.J. p 728 note 02. 

29. Ark.—Martin-Alexander Lumber 
Co. V. Johnson, 66 S W. 924, 70 
Ark. 215. 

14a C.J. p 729 note 93. 

30. N.Y.—L«^avltt v. Palmer. 3 N.Y. 
19, 61 Am.D. 333. 

14a C.J. p 729 note 95. 

31. N.Y.—Orleans Bank v. Merrill, 2 
Hill 295. 

38. N.Y.—Ontario Bank v. Scher- 
merhorn, 10 Paige 109., 

33. Tex.—Paciftr American Gasoline 
Co. of Texas v. Miller, Civ.App., 76 
S.W.2d 833. 

Jlota not within prohibition 

Under a legislative enactment of 
such a constitutional provision pro¬ 
viding that no corporation shall 
create any indebtedness whatever ex¬ 
cept for money paid, labor done, or 
property actually received, a note by 
land and live stock company to pay 


certain sum on completion of rail¬ 
road line adjacent to its land, being 
so conditioned ah to prevent use of 
Its means or assets, until facilities 
contracted for were delivered, was 
not within prohibition —Richardson 
V. Bermuda Land & Live Stock t’o., 
Tex.Com.App., 231 S W. 337, revers¬ 
ing. Civ.App., 210 SW. 746. 

PrSBSXit and prospective earnings 
In determining whether corpora¬ 
tion’s notes, attacked as fictitious in¬ 
debtedness, w'ere supported by sub¬ 
stantial consideration, courts may 
properly examine present and pros¬ 
pective earning capacity of corpora¬ 
tion —raciflc American Gasoline Co. 
of Texas v Miller, Tex Civ.App., 76 
S.W.2d 833, error refused. 

34. Tex.—Pacific American Gasoline 
Co. of Texas v. Miller, 8upra.\ 

35. U.S.—Cass Bank & Trust Co. v. 
Sheehan, C.C.A Mo., 97 F.2d 935. 

36. AntsdA^ing .note 

Where corporation authorized ex¬ 
ecution of note, the fact it was 

antedated to a time prior to incor¬ 
poration does not affect its validity 
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or the liability of corporation.—Un¬ 
ion Bethel African M E Church v. 
Civil Sheriff, 33 La Ann. 1461. 

Promise to pay 

Where corporation’s certificate of 
indebtedness imports a promise to 
pay, no express promise to pay is 
required.—Conow ingo l.iand Co. v. 
McGaw, 93 A. 222. 124 Md. 643—14a 
C.J. p 730 note 21. 

Words of negotiability 

In accordance wltli the rule as to 
natural persons, see Bills and Notes 
S 123, a corporate instrument, to be 
negotiable, must be payable to “or¬ 
der” or "bearer,” or contain words of 
like import.—Scars v. Illinois Wes¬ 
leyan Univ., 28 in. 183. 

37. Ala.—Wagner v. Brinkerhoff, 26 
So. 117, 123 Ala. 616. 

Ill —See Hill Binding Co. v. P. J. 

Koch Co., 207 Ill.App 217. 

14a C.J. p 729 note 3. 

Indorsement by directors w'as not 
necessary to execution of note by 
corporation, and directors were held 
personally liable thereon, even 
though they claimed to have signed 
merely in a representative capacity. 
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ficer of the corporation in its behalf on its own 
treasurer or other fiscal officer is in substance a 
promise by the corporation to pay at the time named 
in the instrument and is regarded as a promissory 
note of the corporation,38 or as a bill of exchangc.38 
A note of a corporation taken in payment of a debt 
of its officer is not void but merely voidable,^® and, 
although there is a presumption against its validity, 
see supra § 1224 b, a corporation note made payable 
to an officer of the corporation is, likewise, merely 
voidable.^ 1 

Any special requirement as to the form and exe¬ 
cution of a note or bill of the corporation which is 
contained in its by-laws, in the absence of an es¬ 
toppel, will affect the validity of the note in the 
hands of the payee and those under him,<3 but it 
will not have this effect where the payee has no 
knowledge of the by-law.^3 

As stated in the title Bills and Notes, §§ 34, 113, 
no person can be charged as a party to a promis¬ 
sory note unless his name is therein disclosed, and, 
accordingly, a corporation will not be liable on a 
note on which its name does not appear unless it is 
shown that it has adopted the name used as its own 
for the purpose of signing its notes,or unless it 
is shown that the omission of the name or language 
creating corporate liability was by mistake.^® Some 
statutes make the notes of corporations appearing 


on their face to have been duly executed prima 
facie proof of due execution, in the absence of a 
proper denial thereof by oath or affidavit.^® Also, 
it is immaterial that interest coupons are unsigned 
where the obligation to pay interest springs from 
the principal obligation.^^ 

A corporation is estopped from setting up as a 
defense to an action on a note an informality in 
its execution, where it is shown that it habitually 
disregards the charter requirements as to the form 
of its notes in that respect;®® where it gives a re¬ 
newal note properly executed in place of the de¬ 
fectively executed original note where it has re¬ 
ceived the consideration for the note;®® where it 
is executed by all the stockholders of the corpora¬ 
tion and the benefit thereof is received by them;®^ 
where the entire management of the corporation 
has passed into the hands of the officer who execut¬ 
ed the note;®2 or where it raises money on the 
note to pay a debt which it might have avoided but 

did not.®3 

Application of proceeds. Where a corporation 
has the general power to borrow money and give 
notes therefor, it cannot avoid liability on a note 
executed by it on the ground that the lender knew 
that the corporation was going to apply the pro¬ 
ceeds thereof in the performance of an ultra vires 
contract.®® Likewise, where the holder of the note 


—Flick V. Jordan, 129 N.E. 42, 7® 
Ind.App. 91®. 

aa Neb.—Hartford Nat. F. Ins. Co. 

V. Eastern Bldg., etc.. Assoc., 91 N. 

W. 482. 65 Neb. 483, 88 N.W. 863, 63 
Neb. 698. 

14a C.J. P 729 note 18. 

82. Ill.—^Kaskaskfa Bridge Co. V. 
Shannon. 6 111. 15. 

40. N.M.—Norment v. First Nat. 
Bank, 167 P. 731. 23 N.M. 198. 

41. U.S.—In re Eastman Oil Co., D. 
C.Ga.. 23S P. 416. 

N.T.—Leih-Und-Sparkassa Aadorf v. 
Pfizer, 143 N.Y.S. 744, 158 App. 
Div. 505. 

14a C.J. p 729 note 11. 

48. Challenges exlstenoe of note 

“The further defense that the note 
was issued by the officers of the com¬ 
pany in violation of a by-law which 
required notes to be signed by the 
president and secretary would, under 
our prior decisions, be a complete de¬ 
fense as against the payee and those 
under him. This strikes at the in¬ 
tegrity of the Instrument; it goes 
farther than challenging title and 
infirmity—it challenges the exist¬ 
ence of the note as corporation pa¬ 
per."—Putnam v. Ensign Oil Co., 116 
A. 285. 287. 272 Pa. 801. 


43. Or.—Dochler v. Lansdon, 298 P. 
200. 135 Or. 687. 

14a C.J. p 729 note 4. 

44. Mass.—Melledge v. Boston Iron 
Co., 5 Cush. 158, 51 Am.R. 59. 

14a C.J. p 730 note 17. 

Trade or assumed name 

Agent’s signature of check bear¬ 
ing words “Agent’s Disbursing Ac¬ 
count" was signature in trade name 
of corporate principal within stat¬ 
ute subjecting such signer to same 
liability as if he signed in his own 
name.—National Deposit Bank of 
Owensboro v. Ohio Coal Co., 62 S.W. 
2d 1048. 260 Ky. 288. 

45. Ky.—Dinsmore v. Crawford, 9 
Ky.Op. 98. 

46. Minn.—Midland Nat. Bank of 
Minneapolis v. Security Elevator 
Co.. 200 N.W. 851, 161 Minn. 30. 

47. Tex.—Pacific American Gasoline 
Co. of Texas v. Miller, Civ.App., 76 
S.W.2d 833, error refused. 

4& Pa.—Hartsell v. Ebbvale Min. 

Co.. 86 A. 1093, 239 Pa. 602. 

14a C.J. p 780 note 22. 

49. Conn.—Smith v. New Hartford 
Water Co., 48 A. 754, 78 Conn. 
626. 

14a C.J. p 730 note 28. 

50. Ark.—^E1 Dorado Pipe. ft Supply 
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Co. V. Penguin Oil Co., 296 S.W. 
713. 174 Ark. 843. 

Ill.—See Hill Binding Co. v. F. J. 

Koch Co., 207 Ill.App. 217. 

Wash.—Riverside Finance Co. -v. 
Otis Automatic Train Control, 249 
P. 979. 140 Wash. 495. 

14a C.J. p 730 note 24. 

Titls of holder 

Where corporation received and re¬ 
tained benefits of transaction, the 
fact that it did not comply with a 
requirement of its articles relative 
to assent of stockholders did not 
render title of holders of notes defec¬ 
tive, at least where they had no 
knowledge of such failure.—Eiuita- 
ble Trust Co. of New York v. Wash- 
ington-Idaho Water, Light ft Power 
Co., D.C.Wash., 300 F. 601. 

61. Kan.—Solomon Solar Salt Co. 

V. Barber, 49 P. 524, 58 Kan. 419. 
14a C.J. p 780 note 25. 

5SU Pa.—Hartsell v. Ebbvale Min. 

Co.. 86 A. 1093, 239 Pa. 602. 

14a C.J. p 730 note 26. 

53. Colo.-~German-American In- 
deran. Co. v. State Mercantile Bank, 
142 P. 189. 26 Colo.App. 242. 

14a C.J. p 730 note 27. 

54. U.S.—Grand Valley Water Users* 
Asa’n V. Zumbrunn, C.C.A.C 0 I 0 ., 272 
F. 948. 
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pays the amount of the loan to the officer repre¬ 
sented as the proper officer to receive such funds, 
he cannot be held responsible, in the absence of 
fraud or collusion, for the officer's misuse of the 
proceeds of the note.®® 

Assent and Qonsidcration, In accordance with 
the general rules governing the execution of bills 
and notes by natural persons, at least as between 
the original parties, it is essential that the execu¬ 
tion of a note be the voluntary act of the corpora¬ 
tion,®® based on an adequate and sufficient consid¬ 
eration.®'^ Where the corporation has received the 
consideration for the note and enjoyed the benefits 
derived therefrom, it, and also its directors and 
stockholders, cannot avoid liability thereon on the 
ground of lack of consideration.®® 


Collateral agreements. Although the inclusion of 
agreements other than the promise to pay may 
destroy the negotiability of a note, see Bills and 
Notes § 88, this effect is not produced by a provi¬ 
sion in a note by a corporation that the personal 
property of the stockholders shall not be liable.®® 
Since bills or notes and contemporaneous written 
agreements executed as a part of the same trans¬ 
action will be construed together as forming one 
contract, see Bills and Notes § 44 b, the holders of 
a corporation's notes, which make express reference 
to a trust agreement and which state that the notes 
were issued thereunder, arc charged with notice of 
all the terms of the agreement,®® and the trust 
agreement may be incorporated by reference into 
the note for all purposes as though the terms of the 
agreement had been set forth in full therein.®^ 


Duty of lender to see that loan is 
properly applied to corporate pur¬ 
poses see supra i 1144. 

BS. Mont.—Alley v. Butte & West¬ 
ern Mining Co., 251 P. 617, 77 
Mont. 477. 

BB. Biirasa 

Notes executed by corporation to 
avoid defending actions against cor¬ 
poration were not procured by duress, 
although no cause of action actually 
existed against corporation.—Byron 
V. Bvron. Heffernan & Co., 119 A. 
12. 98 N.J.Daw 127. 

87. Votes held supported by ooa- 
slderatloB 

Cal.—Commercial Security Co. v. 
Modesto D ug Co.. 184 P. 964, 43 
Cal.App. 162. 

Ill.—Matson v. Alley. 41 Ill.App. 72. 

affirmed 31 N.E. 419, 141 Ill. 284. 
N.J—Dobbs V. Coleman Lumber Co., 
134 A. 206. 102 N.J Law 660, 4 N. 
J.Mlsc. 606. followed in Victoria 
Finance Corporation v. Coleman 
Lumber Co., 134 A. 297, 4 N J.Misc. 
700. 

Utah—National Bank of Commerce 
of Ogden v. James Pingree Co., 218 
P. 5r)2, 62 Utah 259. 

Va.—American Nat. Bank & Trust 
Co. of Danville v. Kushner, 174 S. 
E. 777. 162 Va. 378. 

Votes given for stook 

(1) In action on a corporation's 
note given in payment for its own 
slock which it purchased, it cannot 
avoid liability on ground of lack of 
consideration in that property orig¬ 
inally turned in to corporation by 
stockholder, from whom purchase 
was made, was overvalued.—^Kelly v. 
McCormick-Murray Mfg. Co., 201 Ill. 
App. 308. 

(2) Where two stockholders pur¬ 
chased holdings of the two remaining 
stockholders in corporation and 
sought to have corporation give its 
note in part payment, corporation 
was not liable on note, at least 


whore its capital had been depleted 
and business was operating at loss. 
—Grand Rapids Trust Co. v. Ben 
Rose Tire Co., 249 N.W. 847, 264 
Mich. 268. 

railnre of oonslderatioa 

Delivery of cattle by corporation's 
agents to partnership composed of 
members of corporation does not 
constitute a failure of consideration 
relieving corporation from liability 
to pay note given in payment for 
cattle.—Timberlake v, Cox Bros., 43 
P.2d 924, 39 N.M. 183. 

Payment for eztraord!nary services 

Where corporation issued notes to 
^heads of its departments to pay them 
for their extraordinary services, al¬ 
though payees were also all stock¬ 
holders and trustees of corporation, 
notes were founded on sufficient con¬ 
sideration. and did not constitute at¬ 
tempt to pay payees thereof ns stock¬ 
holders or trusteed—Steeple v. Max 
Kuner Co.. 208 P. 44. 121 Wash. 47. 
Sssoission of stock subscription 

Where corporation sold stock for 
less than par value contrary to a 
constitutional provision, and pur¬ 
chaser demanded rescission, and cor¬ 
poration agreed to rescind, accepted 
return of stock, agreed to repay con¬ 
sideration for which it gave promis¬ 
sory note, payment of such note can¬ 
not be defeated on ground that 
shares of stock were void, and that 
no consideration was given for note. 
-Walker v. Griffin, 232 P. 65. 107 
Okl. 107. 

88. U.S.—French v. Long, C.C.A.Va., 

42 F.2d 45. 

Transfers# of stockboldsr 

The text rule has been applied to 
tran.sferee of stockholder who ac¬ 
quiesced in issuance of note.—Pacific 
American Gasoline Co. of Texas v. 
Miller, Tex.Civ.App., 76 S.W.2d 833, 
error refused. 

B9. Cal.—Smith v. Eureka Flour 

Mills Co., 6 Cal. 1. 
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60, U.S.—McAdoo v. Oregon City 
Mfg. Co.. CCA.Cal., 71 F.2d 879 
—Crosthwaite v. Moline Plow Co., 
D.C.N.Y.. 298 F 463. 

61. U.S.—Lidgerwood v. Hale & Kil- 
burn Corporation, D.C NY., 47 F.2d 
318—Allan v. Moline Plow Co.. C. 
C.A Mo.. 14 F2d 912. 

QuaPfl nation on right to sus 

(1) Such provision in trust agree¬ 
ment was held not inconsistent with 
maker's promise to pay in note.—Mc¬ 
Adoo V. Oregon City Mfg. Co , C.C.A. 
Cal., 71 F2d 879—Lidgerwood v. 
H'lle & Kllburn Corporation, DC. 
N.Y., 47 F2d 318—Allan v. Moline 
Plow Co., C.C.A.MO., 14 P2d 912. 

(2) Such provision was applicable 
alike to actions at law and suits in 
equity.—Allan v. Moline Plow Co., 
supra. 

(3) It was also applicable to a rep¬ 
resentative suit by noteholder.—^Al¬ 
lan V. Moline Plow Co., supra. 

(4) The noto.s, however, are the 
principal debt, and common-law right 
to sue on notes is not affected by 
remedies provided in indenture, un¬ 
less Its provisions exclude this right 
by express terms or necessary im¬ 
plication.—Halle V. Van Sweringen 
Corporation, 1S5 A. 236, 7 W.W.Harr. 
491. 

(5) The holder’s right to sue is not 
restricted where notes contain a mere 
general reference to indenture, which 
provided that nothing therein ^should 
impair unconditional right of action 
of holders of notes to enforce pay¬ 
ment.—Halle v. Van Sweringen Cor¬ 
poration, supra. 

Bsmsdy against trusts# 

Where provision of trust agree¬ 
ment qualifies the right of holder of 
note to sue and vests such right in 
trustee, the remedy of holder is 
against trustee if he stubbornly re¬ 
fuses to sue.—Lidgerwood v. Hale & 
Kilbum Corporation, D.C.N.Y., 47 F. 
2d 318. 
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Seal. In accordance with the modern rule that 
a corporation has the same power as a natural per¬ 
son to make a contract not under seal, see supra § 
1139, unless required by statutory or charier pro¬ 
visions, a promissory note of a corporation need 
not be under scal.®^ A corporate seal appearing 
on a negotiable instrument is generally regarded as 
a sufficient designation of the principal to relieve 
the agent of liability, although in other respects the 
instrument is made and executed in a manner to 
bind him,®3 provided it is shown that the seal is 
that of a corporation.®^ At any event, the fact 
that a corporate seal is on the note is a strong cir¬ 
cumstance to show that the note is that of the cor¬ 
poration only.®® 

§ 1227. Indorsement and Transfer 

A corporation has power to transfer by Indorsement 
negotiable paper which It may lawfully acquire, if done 
In the ordinary course of business and in pursuance of its 
chartered purposes. 

A corporation which has the power to acquire 
and own negotiable securities, as hereinafter dis¬ 
cussed in § 1237, has an implied power to transfer 
the same by indorsement if the indorsement is made 
in the ordinary course of business and in pursuance 
of the chartered purposes of the corporation,®® and 
to subject the corporation to the contingent lia¬ 
bility of an indorser.®^ The power carries with it 


by implication a power to make the liransfer con¬ 
ditional on an agreement for repurchasing the 
notes.®* Where, however, a statute or charter pro¬ 
vision is construed to exclude the power to acquire 
or hold negotiable securities, the power to transfer 
or indorse is not implied.®® The existence of the 
power is not affected by a statute which authorizes 
the assignment of only such notes as arc payable 
to some “person” or “persons,” since these words 
embrace corporations, or by a charter provision 
negativing the corporation’s power to take a note 
in a particular instance but giving it a general 
power to take and hold negotiable securities.^® 

An indorsement of a note by a corporation in due 
course of business, and for its benefit, is binding on 
it, although it was not made strictly in accordance 
with its by-laws,71 and even though it has not yet 
received the statutory certificate authorizing it to 
tran.sact business.72 

As long as the indorsement is in proper form for 
a corporate indorsement,73 no particular form of 
signature is necessary to a formal indorsement of 
a negotiable instrument by a corporalion.7i Where 
the instrument is negotiable by delivery, the fact 
that the corporation docs not place its indorsement 
thereon in negotiating it is immatcrial.7® 

Authority of officer or agent. The indorsement, 


aa. gradgmeiit on attdavlt of do- 
mond 

Judgment on promissory note of 
corporation will not be refused on 
affidavit of demand merely because 
note does not bear corporate seal.— 
Peyton-Du Pont {Securities Co. v. 
Vesper Oil & Gas Co., Del., 131 A. 
566, 3 W.W.Hnrr. 124. 

63. Ill.—Heed v. FleminK. 70 N.E. 
667. 209 111. 390, reversinfiT 102 111. 
App. 668. 

8 C.J. p 169 note 75. 

64. Iowa —Tama Water Power Co. 
V. Hamsdell, 52 N.W. 209. 57 N.W. 
631. 90 Iowa 747. 

65. Colo.—New England Electric Co. 
V. Shook, 145 P. 1002, 27 Colo.App 
30. 

66 . Mo.—PathO Exchange v. McEl- 
roy. App.. 243 S.W. 430. 

14a C.J. p 730 note 29, p 731 note 38. 
Presumption of validity of corporate 
indorsements see supra § 1224 b. 

Zt im within coxporats powers 

«L) To realize on debts due it, by 
accepting debtor’s notes in payment 
and transferring them to a bank for 
discount.—Liloyd v. Matthews, 119 
IlLApp. 646, affirmed 79 N.E. 172. 223 
111. 477. 114 Am.S.R. 346. 7 L.R.A.. 
N.S.. 376. 

(2) To pay its own debts by i 


transferring to its creditor notes of 
a third person owned by it. 

U.S—National Bank of Commerce v. 
Allen, Colo., 90 K. 545, 33 C.C.A. 
169. 

N.r—Clark v. Titcomb, 42 Barb. 122. 
14a C.J p 731 note 42. 

(3) To indorse and negotiate a 
note given it in payment for stock 
sultscriplions.—^\^andemark v. Ac¬ 
tuating Farm Gate Co., 159 N.E. 852, 
26 Ohio App. 190. 

Power to indorsa implied from 

(1) Power to borrow. 

Ill.—Corn Belt Bank of Bloomington 
V. Forman. 264 Ill App. 589. 

N.J.—Lucas v. Pitney, 27 N.J.Law 

221 . 

(2) Power to loan.—Lawrey v. 
Sterling. 69 P. 460. 41 Or. 618. 

(3) Power to sell and convey prop¬ 
erty.—Cooper V. Curtis, 30 Me. 488. 

67. Tex —Breckenridge Hotel Co. v. 
J. M. Hadford Grocery C?o., Civ. 
App., 36 S.W.2d 464, denying re¬ 
hearing 33 S.W.2d 3074. 

14a C.J. p 731 note 30. 

68. Ill.—Peoria Life Ins Co. v. In¬ 
ternational Life & Annuity Co., 
246 Tll.App. 38—Plodin v. W. H. 
Lutes Go., 191 lll.App. 195. 

Agrssment not amblguoiui 
An agreement providing for right 

912 


to repurchase notes Is not ambigu¬ 
ous, where clear and definite even 
though informal —Peoria Life Ins. 
Co. V. International Life & Annuity 
Co.. 246 lll..\pp. 38. 

69. Miss—McIntyre v. Ingraham, 35 
Miss. 25. 

14a C.J. p 731 note 37, 

70. Ill.—Meintire v. Preston, 10 111. 
48, 48 Am D. 321 

71. N.C.—Washington First Nat. 

Bank v. Eureka Lumber Co., 31 
S.E. 348. 123 N.C. 24, 

78. Kan.—Kellogg v. Douglas Coun¬ 
ty Bank, 48 P. 687, 58 Kan. 43. 62 
Am.SR 696. 

73. N.Y.—Gluck v. Ulman, 185 N. 
Y.S 371. 

Form and execution of corporate con¬ 
tracts see supra 98 1134-1142. 

74. Ga.—La Hatte v. Metropolitan 
Trust Co.. 90 S.E. 725. 18 Ga.App. 
764. 

ZndorssmMit snfllcieiit 

The name of payee corporation 
across back of check prima facie 
was sufficient to make complete in¬ 
dorsement.—Bureau Marketing Serv¬ 
ice of Osceola v. Lewis, 263 N.W. 7, 
220 Iowa 662. 

78. Wyo.—Morton v. Lovell Bldg. 
Co. 297 P. 799, 43 Wyo. 81. 



19 aj.s. 


CORPORATIONS 


§ 1228 


even an indorsement in blank,may be made by 
any agent of the corporation duly authorized to 
make the transfer,and, if made in proper form, 
passes title to negotiable paper owned by it,^* even 
though the indorsement is ultra vires but an in¬ 
dorsement without authority docs not pass title.*® 
The indorsement of commercial paper by corporate 
officers, as putting the holder on inquiry as to irreg¬ 
ularity or lack of authority of such officers, has 
been fully considered in the title Bills and Notes § 
339 b. A corporation indorsement, however, will 
be presumed in a particular instance to have been 
made by a duly authorized agent, as discussed in § 
1224 b supra. 

Corporation undisclosed principal. In accordance 
with the usual rules as to the liability of an undis¬ 
closed principal on negotiable instruments, see Bills 
and Notes § 34 b, a corporation is not liable on a 
note taken and indorsed by its sole stockholder in 
his own name, even though the note is for the bene¬ 
fit of the corporation.®^ 

Personal liability. Where a note is indorsed by 
the officers of a corporation and where the addi¬ 
tion of their offices following their names are mere 
words of description, the obligation incurred by 
such indorsers is personal.®* Where, however, it is 


apparent that the parties did not intend the indorse¬ 
ment to be the individual obligation of the officer 
signing for the corporation, he is not liable there¬ 
on.®® 

Right of maker to question indorsement. Corpo¬ 
rate power to transfer a negotiable instrument can¬ 
not be questioned by the maker.®^ Where the cor¬ 
poration is estopped to question the sufficiency of 
its endorsement of a note, the maker of the note is, 
likewise, estopped.®® 

Seal. It is not necessary that the indorsement be 
under seal.®® The attachment of the seal of a cor¬ 
poration to its indorsement in blank of promissory 
notes docs not convert the instruments into special¬ 
ties, so as to preclude their introduction in evidence 
in an action of assumpsit on the notes, especially 
where it docs not appear to have been the intention 
of any of the parties so to convert them, and the 
indorsements of the corporation are followed by the 
indorsements of an individual.®'^ 

§ 1228. Accommodation Paper 

In the abtence of etatutory authority, no implied pow¬ 
er exists for a corporation to issue or indorse negotiable 
paper for the accommodation of another, but this rule 
does not apply to a transaction in fact based on valid 
consideration and within'the corporate powers. 


7®. Mass—Northampton Bank v. 

Pepoon, 11 Mass. 288. 

77. Mass—Spear v Bndd, 11 Maa.s. 
94 

14a C J p 731 note 45. 

Authority of corporate officers to 
execute and Indorse neirotialile In¬ 
struments see supra f 1060. 

Benefit of corporation 

Where an officer's authority to in¬ 
dorse note depended on whether it 
was made for benefit of <'oi poratioii. 
It was held that indorsement was for 
benefit of corporation and authorized. 
—Farmers' State Bank of Riverton v. 
Gentle, 243 P. 696, 34 Wyo. 368. 
Bvidenoe of anthority Biilllclent 
With respect to transfer of note 
and niortKAffc. instruments boarinfi: 
Indorsement of president of payee 
corporation, together with proof that 
he was such officer, were held to be 
“evidence pnina facie sufficient, of 
authority on the part of the president 
to sell and transfer the note and 
mortgage."—City Bank of Kenosha 
v. McClellan, 31 Wis. 112, 119. 

Tnrthor proof of anthority of pres¬ 
ident to indorse paper, and further 
proof of his identity as president, 
held unnecessary.—Dean v. Felton, 
266 I\ 236, 125 Or. 122. 

Batifloatioa la naneoaiaary where 
the indorsement is made by a corpo¬ 
rate officer acting within scope of his 
authority.—Food Products Co. v. 
Pierce, 152 S.E. 562, 154 Va. 74. 
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78. III.—Nntional Surety Co v. 
Halsted Street State Bank, 246 
Ill.App 92 

14a C.J p 731 note 46. 

Incapacity to inenr liability as in¬ 
dorser does not prevent corporation 
from passing title to note by in¬ 
dorsement.—Dean v. Felton, 266 P. 
236, 125 Or. 122. 

Qualified indorsement 

An indorsement “W^lthout recourse, 
Joel Scott, Sec'y” was sufficient to 
puss title. The words “without re¬ 
course” show that he intended to in¬ 
dorse the note and not to guaranty 
the payment thereof: and the letters 
Sec'y” annexed to his name are suf¬ 
ficient to indicate that he was not 
acting for himself.—Mclntire v. Pres¬ 
ton, 10 111. 48, 48 Am.D. 321. 

79. Ark —Winer v. Blytheville 
Bank. 117 SW 232, 89 Ark. 435, 
131 Am.S.R. 102. 

80. U.S—Emerson v. Fisher, Mass., 
246 P. 642, 158 C.C.A. 598. 

14a C.J. p 731 note 48. 

Consideration 

Where indorsement was made by 
officer who did not have authority to 
do so, execution of void release of 
claim against corporation will not 
give claimant title and possession of 
note for an adequate consideration — 
Gilbert v. Miller. 228 P. 662, 68 Cal. 
App. 40. 


Ssoretary, in absence of express or 
implied authorization, has no author¬ 
ity to indorse notes belonging to cor¬ 
poration—Gilbert v. Miller, supra. 

81. IT S.—Lowenstein v. Salop, C.C. 
A N.Y.. 55 F2d 889. 

88 . Ga.—Morris v. Reed, 82 S.E. 314, 
14 Ga.App. 729. 

8 C J p 160 note 89. 

Liability of a pet son indorsing in a 
representative capacity generally 
see Bills and Notes $ 217 d. 

83. N Y —Mott V. llicks, 1 Cow. 613, 
13 Am.D. 560 

84. Ohio —Ehrman v. Union Cent. 
T. Ins Co., 35 Ohio St. 324. 

8 C.J. p 336 note 70. 

Xadorsemsnt by nalioenssd foreign 
corporation is no defense by maker 
against subsequent holder.—^Woulfe 
V. Douglas Storage Van & Express 
Co, 232 Ill App. 230. 

85. R I.—Aronofsky v. Humes, 147 
A 749. 

86l Ga—La Ilatte v. Metropolitan 
Trust Co.. 90 S.E. 725. 18 Ga.App. 
764. 

8 C.J p 353 note 27. 

Assignment of promissory note by 
corporation’s agent need not be under 
seal.—Garrison v. Combs. 7 J.J. 
Marsh., Ky.. 84. 22 Am.D. 120. 

87. D.C.—Clark v. Read, 12 App.D.C. 
343. 
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In the absence of express statutory authorization, 
a corporation has no implied power to lend its cred¬ 
it to another by issuing or indorsing bills or notes 
for his accommodation, where ^he transaction is 
not related to the business authorized by its charter 
as a necessary or usual incident thereto,** and, in 
the absence of a statute to the contrary,** the issu¬ 
ance of accommodation paper by a corporation 
without statutory authorization is, at least as be¬ 
tween the original parties and those in no better 
position, ultra vires and void.*® Accordingly, not 
having the power itself, a corporation cannot au¬ 
thorize its officers to bind it by making or indors¬ 


ing such papcr.*i This rule is applicable to manu¬ 
facturing and trading companies,** and other par¬ 
ticular corporations discussed elsewhere in this 
work under the appropriate titles appertaining 
thereto. The rule prohibiting the issuance or in¬ 
dorsement of accommodation paper applies, how¬ 
ever, only to transactions which are in substance a 
signing for the accommodation of another,** and 
has no application to a transaction which, while it 
may be in form a signing for accommodation of an¬ 
other, is really a transaction based on a valid con¬ 
sideration, and within the charter powers of the 
corporation.*^ The right of an innocent purchaser 


aa U.S.—In re McLean Store Fix¬ 
tures Corporation. C.C.A.Mass.. 70 
F.2d 217. affirming. D.C.. 4 F.Supp. 
683—SchlosB Bros. A Co. v. Monon- 
gahela Nat Bank. C.C.A.Pa.. 60 F. 
2d 365, certiorari denied 53 S.Ct. 
220, 287 U.S. 661. 77 L Ed. 571— 
Thomas v E. G Curtis Sons Co.. D. 
C.Mich., 7 F.Supp. 114—Muckle v. 
Fitts, DC.Ala.. 5 F.Supp. 41, modi¬ 
fied on other grounds. C.C.A.. Sal¬ 
mon V. Fitts, 67 F 2d 681. 

Ga.—Bel] Bros. Marble Co. v. Amer¬ 
ican Securities Co., 136 S.E. 641. 36 
Ga.App. 340. 

Ill,—Culhane v. Swords Co.. 281 111. 
App. 185—Talmadge v. Clewiston 
Iron Co.. 252 lll.App. 608. 

Iowa.—Black Hawk Nat. Bank v. 
Monarch Co.. 207 N.W. 121, 201 
Iowa 240—First Nat Bank v. Gal¬ 
loway Bros. & Co., 188 N.W. 803. 
193 Iowa 1146. 

Mass.—New Hampshire Nat. Bank v. 
Garage & Factory Equipment Co., 
166 N.E. 840, 237 Mass. 483—Ben¬ 
nett Corporation Finance Co., 
154 N.E. 835, 258 Mass. 306. 
N.J.—Heidler v. Werner & Co., 128 
A. 237, 97 N.JEq. 505, affirming 
124 A. 49, 95 N.J.Eq. 374. 

N.Y.—Rosenberg v. Bekenstein, • 208 
N.Y.S. 309, 211 App.Dlv. 791, re¬ 
versing 200 N.Y.S. 296. 

Va.—American Nat. Bank & Trust 
Co. of Danville v. Kushner, 174 S.E. 
777, 162 Va. 378—Food Products 
Co. V. Pierce, 162 S.E. 662, 164 Va. 
74. 

Wash.—O'Brien v. Turner, 24 P.2d 
641, 643. 174 Wash. 266, quoting 
Corpus Juris. 

14a C J. p 732 note 60. 

Authorisation by statute not Intend* 

ed 

Statute making accommodation 
party liable to holder in due course 
was not intended to extend corpo¬ 
rate powers to Include making of 
accommodation indorsements.—New 
Hampshire Nat. Bank v. Garage & 
Factory Equipment Co.. 166 N.E. 
840. 267 Mass. 483. 

Construction of statute 

A prohibition against accommoda¬ 
tion paper by corporations is con- 


I talned within an express statutory 
provision that no corporation shall 
! employ its assets for any purpose 
other than to accomplish objects of 
its creation and shall not create any 
indebtedness except for money paid 
or labor done or for property actual¬ 
ly received —McCaleb v. Boeme Elec¬ 
tric Power, etc., Co., Tex.Clv.App., 
173 S.W. 1191. 

89. Xenewal after effective date 

Renewal of indoisemcnt by corpo¬ 
ration as accommodation party after 
effective date of a statute barring 
defense of ultra vires removes avail¬ 
ability of such defense.—Strauss v. 
W. H. Strauss A Co., 199 A. 195, 330 
Pa. 517. 

9a U.S.—Muckle V. Fitts, D.C.Ala., 
6 F.Supp. 41, modified pn other 
grounds, C.C.A., Salmon v. Pitts, 
67 F.2d 681. 

Ala.—J. R. Ralble Co. v. City Bank 
A Trust Co., 112 So. 548, 22 Ala. 
App. 68. 

Ga.—Henderson Lumber Co. v. Cha¬ 
tham Bank A Trust Co.. 125 S.E. 
867. 33 Ga.App. 196. 

Ill.—O'Connell v. Pelton Clinic of El¬ 
gin. 3 N.E 2d 894, 286 lll.App. 619— 
Joseph Mazer Co. v. Blauer-Gold- 
stone Co, 259 IlLApp. 306—Foster 
V. Merkle-KorfI Gear Co., 233 111. 
App. 302. 

Ky —Farmers’ A Traders' Bank v. 
Thixton, Millett A Co.. 250 S.W. 
504, 199 Ky. 69. j 

Pa.—Strauss v. W. H. Strauss A 
Co., 199 A. 196, 330 Pa. 517—Na¬ 
tional Bank of Shamokin, to Use of 
National Dime Bank of Shamokin,; 
V. Waynesboro Knitting Co., 172 A. 
131, 314 Pa. 365. 

Tex.—Brand v. Eastland County 
Lumber Co., CIv.App., 77 S.W.2d 
600—A1 A Lloyd Parker, Inc., v. 
Cameron County Lumber Co., Civ. 
App., 56 S.W.2d 256, affirmed Cam¬ 
eron County Lumber Co. v. A1 A 
Lloyd Parker, Inc., 62 S.W.2d 63, 
122 Tex. 487. 

Va.—Food Products Co. v. Pierce, 162 
S.E. 562, 154 Va. 74. 

Wyo.—Morton v. Lovell Bldg. Co., 
297 P. 799, 43 Wyo. 81. 
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91. Ala.—Steiner v. Steiner Land, 
etc., Co., 26 So. 494, 120 Ala. 128. 
14a C.J. p 732 note 62. 

98. Mass.—New Hampshire Nat. 
Bank v. Garage A Factory Equip¬ 
ment Co., 166 N.E. 840, 267 Mass. 
483. 

N.Y.—Rosenberg v. Bekenstein, 208 
N.Y.S. 309, 211 App.Div. 791, re¬ 
versing. Sup.. 200 N.Y S. 296. 

Pa.—StrtUBS V. W. H St auss A 
Co.. 199 A. 196. 330 Pa. 617—Na¬ 
tional Bank of Shamokin. to Use of 
National Dime Bank of Shamokin, 
V. Waynesboro Knitting Co., 172 A. 
131, 314 Pa. 365. 

14a C.J. p 733 note 69. 

93. Mass.—Beacon Trust Co. v. 
Souther, 67 N.E. 346, 183 Mass. 
413. 

14a C.J. p 738 note 70. 

94. U.S.—In re Amdur Shoe Co., 
D.C.Mass, 18 F 2d 147—In re Bos¬ 
ton Confectionery Co., DC.Mass., 
282 P. 726—In re Prospect Leasing 
Co.. N.Y., 260 P. 707, 163 C.C.A. 39. 

Ala.—Kennemer-Willls Grocery Co. 
V. Hacker, 143 So. 821, 225 Ala, 
415. 

Ga.—La Grange Lumber A Supply 
Co. V. Farmers' A Tiaders' Bank, 
140 S.E. 766, 37 Ga.App. 409. 

111.—West Suburban Mortgage Co. v. 
George C. Peterson Co., 275 lll.App. 
487—Talmadge v. Clewiston Iron 
Co., 252 llKApp. 508. 

Mass.—Bennett v. Corporation 

Finance Co.. 164 N.E. 835, 258 

Mass. 306. 

ij^eb.—Fremont Nat. Bank v. Fergu¬ 
son A Co.. 255 NW. 39. 127 Neb. 
307. 

14a C.J. p 733 note 71. 

Paper held not aocommodatioa paper 

(1) Where indorsing corporation 
owned seventy per cent of other's 
stock and was associated in trans¬ 
action. contract for Indorsement was 
valid and enforceable.—Federal Re¬ 
serve Bank of San Francisco v. Pa¬ 
cific Grain Co., D.COr., 2 P.2d 270. 

(2) Note executed by corporation 
and individual in connection with re¬ 
financing of Joint and several debts 
is not an accommodation note.— 
Granite Hall Farms Corporation v. 



19 aj.s. 


COBPORATIONa 


§ 1228 


for value to recover on a bill or note signed or in¬ 
dorsed by a corporation to accommodate some other 
person has already been fully discussed in the ti¬ 
tle Bills and Notes § 748 a (4). 

The power to sign or indorse accommodation pa¬ 
per will not be implied from the power to lend®^ 
or borrow money on such paper,nor from the 
power to accept and indorse bills and notes,®^ or to 
"invest” the corporate funds and capital stock in 
such manner as should seem best to the directors.®® 
The power cannot be implied from the fact that the 
corporation receives a benefit incidentally from the 
transaction,®® or is paid a consideration,^ or takes 
security for the liability which it assumes,® or in¬ 
dorses for accommodation of a large debtor of the 
corporation, not for the purpose of securing its ex¬ 
isting indebtedness, but simply for the purpose of 
promoting the affairs of the debtor,® or that the 
proceeds of the paper are deposited to the corpora¬ 
tion’s account,^ nor can it be implied from a re¬ 
peated assumption or exercise of the power by the 
corporation.® Neither will the power be implied 
from a statute providing that the indorsement of an 


instrument by a corporation passes the property 
therein, although from want of capacity the corpo¬ 
ration may incur no liability thereon,® nor from a 
statute defining an accommodation party, and pro¬ 
viding that such a person is liable on the instrument 
to a holder for value, although such holder takes it 
with knowledge that he is only an accommodation 
party,it being held that the statutory definition 
and provision are inapplicable to corporations.® 
The fact that the charter authorizes the corpora¬ 
tion to do any other thing which is usually done by 
persons engaged in a like business does not empow¬ 
er the corporation to become an accommodation 
indorser.® The lack of power of a corporation in 
this respect cannot be obviated by a by-law pur¬ 
porting to grant it.^® The power to issue or in¬ 
dorse accommodation paper will be implied, how¬ 
ever, from an express or implied power in the cor¬ 
poration to become surety or guarantor,^! or from 
a power to subscribe to, or purchase stock in, an¬ 
other corporation where it is shown that the notes 
have been signed for the accommodation of a cor¬ 
poration, stock in which has been subscribed to or 


Vlrgrinia Trust Co., 163 S.E. 841, 154 
Va. 333. 

(8) A corporation*s Indorsements 
of president’s personal notes which 
president executed to obtain loans to 
finance corporation's purchase of 
plants were not accommodation in¬ 
dorsements.— A. Leschen & Sons 
Rope Co. V. Brown. C.C.A.W.Va., 71 
F.2d 746. 

(4) A corporation does not si^n ac¬ 
commodation paper when it assumes 
another’s obligation to protect its 
own interests. 

Keb.—Fremont Nat. Bank v. Fergru- 
son & Co.. 256 N.W. 39. 127 Neb. 
307. 

Tex.—Baker v. Edson Hotel Operat¬ 
ing Co., Clv.App., 99 S.W.2d 998. 
Va.-—American Nat. Bank & Trust 
Co. of Danville v. Kushner, 174 

S.E. 777. 162 Va. 378. 

14a C.J. p 733 note 71 [a] (8). 

(5) Other cases sec 14a C.J. p 733 
note 71 [a]. 

Agrsemsi&t to hseoms indorser 
lield bjidinff on corporation, where it 
was the majority stockholder of the 
corporation whose note it agreed to 
Indorse.—Federal Reserve Bank of 
San Francisco v. Pacific Grain Co.. 
P.C.Or.. 2 F.2d 270. 

All aooonmodation Indorsomsnts 
by a corporation are not ultra vires. 
—Dench A Hardy Co. v. John J. Han¬ 
son, Inc., 287 N.Y.S. 435, 247 App.Div. 
865. 

■nbstanos of tmnsaotion controls 
In determining whether note exe¬ 


cuted by corporation was accommo¬ 
dation paper or was for protection 
or advancement of corporation's own 
interests, court must look to sub¬ 
stance of transaction and not mere¬ 
ly to its form.—^American Nat. Bank 
& Trust Co. of Danville v. Kushner, 
174 S E. 777, 162 Va. 378. 

95. Ga,—Nalley Land A Investment 
Co. V. Merchants' A Planters' Bank 
of Villa Rica, 174 S.E. 618, 178 Ga. 
818—Savannah Ice Co. v. Canal- 
Louisiana Bank, etc., Co., 79 S.E. 
45. 12 Ga.App. 818. 

9®. Ga.—Nalley Land A Investment 
Co. V. Merchants’ A Planters’ Bank 
of Villa Rica. 174 S.E 618, 178 Ga. 
818. 

14a C.J. p 734 note 79. 

97. N.Y.—Farmers', etc.. Bank v. 
Empire Stone Dressing Co., 18 N. 
Y.Super. 276, 10 Abb.Pr. 47. 

98. Ohio.—Straus v. Eagle Ins. Co., 
5 Ohio St. 59. 

99. N.Y.—National Park Bank v. 
German-Ainerican Mut. Warehouse, 
etc., Co., 22 N.B. 667, 116 N.Y. 281. 
5 L.KA. 673, reversing 53 N.Y.Su¬ 
per. 367. 

Wis.—Madison, etc.. Plank Road Co. 
V. Watertown, etc.. Plank Road Co.. 
7 Wis. 59. 

14a C J. p 733 note 72. 

1. N.Y.—National Park Bank v. Ger¬ 
man-American Mut. Warehouse, 
etc., Co., 22 N.E, 667, 116 N.Y. 281. 
5 L.R.A. 673. 

14a C.J. p 734 note 73. 

2. Me.—Johnson v. Johnson, 80 A. 
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741, 108 Me. 272, Ann.CaB.1913A 
1303. 

N.Y.—Carlaftes v. Goldmcyer Co., 129 
N.Y.S. 396, 72 Misc. 75. 

3. Me.—Johnson v. Johnson, 80 A. 
741, 108 Me. 272, Ann.Cas.lOlSA 
1303. 

4. N Y.—Fox V. Rural Home Co.. 35 
N.Y.S. 896, 90 Hun 365. affirmed 
61 N.E. 1090, 157 N.Y. 684. 

14a C J. p 734 note 76. 

5. Conn.—^Webster v. Howe Mach. 
Co.. 8 A. 482, 54 Conn. 394. 

6. N.Y.—Oppenhoim v. Simon Rel- 
gel Cigar Co., 90 N.Y.S 356. 

7. N.Y—Oppenheim v. Simon Relgel 
Cigar Cj., 90 N Y.S. 355. 

Wash —Bradley E.igineering, etc., Co. 
V. Heyburn. 106 P. 170, 56 Wash. 
628, 134 Am.S.R. 1127. 

8 . Wash. — Bradley Engineering, etc., 
Co. V. Heyburn, supra. 

9. Ky.—Farmers' A Traders’ Bank v. 
Thixton. Millett A Co., 250 S.W. 
504. 199 Ky. 69. 

10. Ala.—Steiner v. Steiner Land, 
etc.. Co.. 26 So. 494, 120 Ala. 128. 

N Y.—Farmers’, etc., Bank v. Em¬ 
pire Stone Dressing Co., 18 N.Y. 
Super. 276, 10 Abb.Pr. 47. 

14a C.J. p 734 note 85. 

11. U.S.—Thomas v. E. G. Curtis 
Sons Co., D.C.Mich., 7 F.Supp. 114, 
116, quoting Corpmi Juris. 

Ga.—Bankers' Trust A Audit Co. v. 
Hanover Nat. Bank of New' York. 
134 S.E. 195, 35 Ga.App. 619. 

14a C.J. p 734 note 86. 
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purchased under the power by the corporation issu¬ 
ing or indorsing the notes.^2 

Consent of stockholders. According to some au¬ 
thority, even if all the stockholders assent to the 
issuance of accommodation paper by a corporation, 
it is ultra vires.13 According to other authorities, 
a corporation will be liable on an indorsement for 
accommodation, if all the stockholders consent,^^ at 
least if the rights of creditors arc not thereby in¬ 
jured.'*'* Ratification by the stockholders, however, 
will not be inferred from a family relationship 
shown to exist between such stockholders and the 
officers who indorsed the paper.'® A mere major¬ 
ity of the stockholders cannot validate accommoda¬ 
tion paper by their approval.'^ 

Presumption, Although it has been held that 
there is no presumption in favor of a corporation’s 
power to indorse a note for the accommodation of 
another,'® it has also been held that if a corpora¬ 
tion having general power to issue and indorse 
negotiable paper for its own benefit in the course of 
business becomes accommodation maker or indorser 
for another, the corporation will be presumed to 
have acted within the scope of its powers.'® 

Presumptions as to power of corporation and offi¬ 
cers to issue notes see supra § 1224 b. 


19 C.J.S. 

§ 1229. Ultra Vires and Prohibited Instru¬ 
ments 

If a corporation is absolutely without power to Issue 
or Indorse negotiable paper it cannot be bound thereon* 
subject to the rules as to estoppel to assert the ultra 
vires nature of a corporate transaction generally. 

Subject to the rules as to estoppel to assert the 
ultra vires character of a corporate transaction 
generally, as stated in § 977 supra, if the corpora¬ 
tion is absolutely without power to issue or indorse 
negotiable paper it cannot be held bound on its sig¬ 
nature lhcrelo,2® although under the Negotiable In¬ 
struments Law its indorsement may pass title to the 
paper.2' 7'hc note being void, it is not admissible 
in evidence in an action by the indorsee against the 
indorscr,22 even though the want of power to in¬ 
dorse it is due to a prohibitory statute which has 
been repealed,^® but, although an action on the in¬ 
dorsement IS in this way defeated, the indorsee may 
recover from his indorser in an action for money 
had and received.24 Where one receives paper 
with knowledge of the fact that its issue is ultra 
vires, he cannot recover unless the corporation is 
estopped to set up the defense of its want of au- 
thority.2® A statute providing that notes issued 
by a corporation when properly signed shall be con¬ 
sidered as being properly executed for, and in be¬ 
half of, the corporation does not validate notes be¬ 
yond the power of the corporation of which the 
holder has knowledge.^® In some jurisdictions, 
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12. U.S.—In re New York Car Wheel 
Works, D.C.N.Y., 141 P. 430. 

Ala.—Cunningrham Hardware Co. v. 
Gama Transp. Co., 58 So. 740, 4 
Ala.App. 661. 

14a C.J. p 734 note 87. 

13. Maas—Boston Box Co v. Sha¬ 
piro. 144 N.E. 233, 249 Ma.ss. 373. 

14a C.J. P 734 note 89. 

14. N.Y.—Martin v. Niagara Falls 
Paper Mfg. Co., 25 N.E. 303, 122 N. 
Y. 165, affirming 8 N.Y St. 205. 44 
Hun 130, 26 N.Y.Wkly.Dig. 251. 

14a C.J. p 734 note 88. 

Stockboldera consent established 
Where all stockholders were pres¬ 
ent at a meeting, and with exception 
of president, who did not object, au¬ 
thorized indorsement of accommoda¬ 
tion paper, consent was sufficient.—■ 
In re Arndur Shoe Co., D.C.Mass., 13 
F.2d 3 47. 

15. U.S.—In re Amdur Shoe Co., su¬ 
pra. 

14a C.J. p 734 note 91. 

Oxsditors are not prejudiced If pro¬ 
ceeds of notes are used in aid of cor¬ 
poration.—In re Amdur Shoe Co., su¬ 
pra. 

Subject to creditors 

Even though stockholders give 


unanimous consent, the obligation 
created by an accommodation in¬ 
dorsement by a corporation is sub¬ 
ject to claims of creditors.—In re 
McLean Store Fixtures Corporation, 
DC.Mas.s, 4 F Supp. 683, affirmed. C. 
C A., 70 F.2d 217—In re Prospect 

Worsted Mills. D.C.Mass., 12G F. 

1011 . 

1& U.S —In re Prospect Worsted 
MilKs, supra. 

I4a C.J. p 735 note 92. 

17. Mass.—J, G Brill v. Norton, etc, 
St It. Co., 75 N E. 1090, 189 Ma.ss 
431. 2 L.R.A.,N.S., 626. 

R.I.—Cook V American Tubing, etc., 
Co., 65 A. 641, 28 K.l. 41, 9 L.U.A., 
N.S., 193. 

18. Or—Carney v. Duniway, 67 P. 
192, 58 P. 105, 35 Or. 131. 

19. Pa.—National Bank of Shamo- 
kin, to Use of Nationol Dime Bank 
of Shamokin v. Waynesboro Knit¬ 
ting Co., 172 A. 131, 314 Pa. 366. 

80. III.—O'Connell v. Pelton Clinic 
of Elgin, 3 N.E.2d 894, 286 lll.App. 
619. 

14a C.J. p 736 note 13. 

Notes held not ultra vires 
Ill.—^Merchants' Loan & Trust Co. v. 
Ummach, 228 lll.App. 67. 
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Bervioes 

An innocent third person is not 
prohibited from recovering on a 
quantum meruit for services rendered 
in furtherance of a corporation’s at¬ 
tempt to issue securities prohibited 
by statute.—Underwood v. Newport 
Lyceum, 5 B.Mon., Ky , 129. 41 Am. 
J>. 260—14a C.J. p 736 note 24. 

21. DC.—Willard v. Crook, 21 App. 
D.C. 237. 

14a C.J. p 736 note 14. 

22. U.S—Davis v. River Raisin 

Bank, C.C.Mich., 7 P.Cas.No.3,C26, 
4 Mc'Lean 387—Root v. Wallace, 
C.C.Mich.. 20 F.Cas No. 12.039, 4 

McLean 8. 

Pa.—Southern Loan Co. v. Morris, 2 
Pa. 175, 44 Am.D. 188. 

23. Mass.—Springfield Bank v. Mer¬ 
rick. 14 Mass. 322. 

24. U.S.—Hoot V. Wallace. C.C.Mich., 
20 F.Cas.No.12,039. 4 McLean 8. 

85. Ga.—Brinson R. Co. v. Spring- 
field Exch. Bank, 85 S.E. 634, 16 
Ga. 426. 

8 C.J. p 780 note 28. 

26. Pa.—^National Bank of Shamo¬ 
kin, to Use of National Dime Bank 
of Shamokin, v. Waynesboro Knit¬ 
ting Co.. 172 A. 131, 314 Pa. 866. 
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where the of a note by a corporation is not 

illegal, where the corporation has received and re¬ 
tains the benefit thereof, it cannot escape* liability 
thereon by pleading ultra vires.27 In other juris¬ 
dictions where ultra vires contracts are void, sec 
supra §§ 973-976, the fact that the corporation has 
made part payment on notes issued by it without au¬ 
thority docs not prevent it from pleading ultra 
vires and refusing to perform further but where 
a note executed by a corporation has been paid and 
the transaction closed, the courts will not grant re¬ 
lief concerning it on the ground that it is ultra 
vires.-9 

A note void only in part has been held to be en¬ 
forceable to the extent that it is valid.^o 

It has been held that if an individual issues notes 
or scrip intended to circulate as money, in viola¬ 
tion of the statute, he may be compelled to redeem 
it, but that It is otherwise if such scrip is issued by 
a corporation.31 However, inasmuch as a statute 
prohibiting corporations from issuing notes intend¬ 


ed to circulate as money does not prohibit them 
from issuing ordinary commercial paper, as stated 
in § 1226 supra, the rule as to scrip unlawfully is¬ 
sued by a corporation docs not apply to commercial 
paper which does not indicate on its face that it is 
issued for such purpose.32 

An indorser cannot set up the defense that the 
execution of the bill or the note by a corporation 
was ultra vires,33 since he cannot set up that the 
instrument was not made in the form prescribed 
by the statute, inasmuch as by indorsing the in¬ 
strument he becomes a warrantor that it has been 
executed in proper form.31 nor will an indorser be 
allowed to exonerate himself by proving that he 
was led to indorse by misrepresentations made by 
the president and cashier of the bank in which the 
note was to be discountcd.35 

Renewals, A holder who carmot recover on a 
note which is void or voidable cannot recover on 
new notes issued in place of the old.36 


12. Indemnity, Guaranty, and Suretyship 


§ 1230. In General 

Ordinarily, a corporation has no power to become a 
guarantor or surety or otherwise lend Its credit to an¬ 
other person or corporation. 

Subject to the exceptions and qualifications here¬ 


inafter stated, see infra §§ 1231-1233, the general 
rule is that no corporation has the power by any 
form of contract or indorsement to become a guar¬ 
antor or surety or otherwise lend its credit to an¬ 
other person or corporation.^^ 


27. Ark.—El Dorado 1^1 pe &. Supply 
Co. V. Ponprum Oil Co.. 296 S.W. 
713, 174 Ark 843. 

28. US —Bassick v. wUlttia Explo- 
sive.M Co.. D.CN.Y., 246 F. 974. 

29. U.S.—Plominpr v. Gamblr, C C.A. 
Colo. 37 F.2d 72. 

80. Tex —Moon Bros Carriage Co. 
V. Waxahachic Oram, etc, Co., 36 
S.W. 337, 13 Tex.Civ.App, 103 

14a C J. p 736 note 26. 

Illegal rate of interest 

A corporation which has Indorsed, 
throuf^h Its apent, a promissory note, 
Is hound to pay amount legally due 
thereon, although Its agent, in nego¬ 
tiating it, may have agreed to pay 
Illegal rate of interest to procure 
delay in its payment.—Whitney v. 
South I»ariH Mfg. Co.. 39 Me. 316. 

81. Ind.—James v. Rogers, 23 Ind. 
4.‘51—Brown v. Killian, 11 Ind. 449. 

14a C.J. p 736 notes 28, 29. 

32. Cal.—Smith v. Eureka Flour 
Mills, 6 Cal. 1. 

33. Conn.—Kilgore v. Bulkley, 14 
Conn. 362. 

Ky.—M. V. Monarch Co. v. Farmers', 
etc.. Bank. 49 S.W. 317, 105 Ky. 
430. 20 Ky.L. 1361. 88 Am.S.R. 310. 
8 C.J. p 778 note 23. 


34. Conn.—Kilgore v. Bulkley, 14 
Conn, 362. 

35. U.S —U. S, Bank v. Dunn, Wash , 
6 Pet. 51. 8 T, Ed 316, followed 
Metropolis Bank v. Jones, Wash., 
8 IVt. 12, 8 L..Ed 850 

36w U.S.—National Salt Co. v. Ingra¬ 
ham. N.y., 122 F. 40, 58 C C.A. 36C. 
▼ice affects only oorporatioa 

The illegality of ultra virc.s notes, 
and successive renewals thereof, af¬ 
fect only corporation and not hold¬ 
er thereof, at least as long as he acts 
without notice of the facts.—Plurnlx 
Third Nat. Bank v. Martin, 293 S.W. 
1064, 219 Ky. 579. 

37. U.S —Pantaze, v. Murphy, C.C.A 
Tex., 64 F.2d 895, certiorari denied 
63 S.Ct. 10, 287 US. 599. 77 L Ed. 
522—^Williams v. Saw>or Bros., C 
C.A N.Y.. 45 F.2d 700—Grundy v. 
Washington-Virginia Ry. Co., C C 
A.Vu., 293 F. 695—Traylor Engi¬ 
neering & Mfg.' Co. V. U S Ship¬ 
ping Board Emergency Fleet Cor¬ 
poration, D.C.Pa., 277 F. 248—In 
re John B. Rose Co., C.C.A.N Y’., 
276 P. 416. 

Ala.—J. R. Raible Co. v. City Bank 
& Trust Co., 112 So. 543, 22 Ala. 
App, 68. 

Ark.—Hutson v. T. M. Dover Mer- 
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oantile Co, 282 S W. 371, 170 Ark 
984 

Ga.--Nalley Hand & Investment Co 
v. Merchants’ & IMunters’ Bank of 
Villa Hiea, 174 S E. 618, 178 Gu. 
818—Hill v. Daniel. 188 SE 662. 
52 Ga.App. 427. 

Ill.—Itolhschild V. Sears, Roehurk & 
Co., 282 Ill.App 380—Culhune v. 
Swords Co., 281 Ill Apr 186. 

Mass—Liimenck Mills v. Royal Tex¬ 
tile Co., 193 N E. 9. 288 Ma.ss 479 
—Commercial Casualty Ins Co. v. 
I>aniel Russell Itoiler Works, 155 
N.K. 422. 258 Mass 153—Rennett 
V. Corporation Finance Co., 164 N. 
E 8.35, 258 Ma.ss. 306. 

Mich—Lincoln Inv. Co. v. Metros. 241 
N.W. 166, 257 Mich. 215—Slone- 
Ordean-Wells Co v New England 
IMe Co, 167 N.W. 943, 201 Mich. 
407. 

Minn.—Rodgers v. Krankenhagen, 
232 N.W. 327, 181 Minn. 306. 

N.Y —C. F. Harms Co. v. Leonhard 
Michel Brewing Co., 1C2 N Y.S 
1071, 176 App.Div. 236—Santos v 
National Bank of Glen.s Falls, 223 
N y S. 817, 130 Misc. 348 

Ohio—Hayes v. State, 179 N L. 402, 
124 Ohio St. 485. 

Pa.—Strauss v. W. II Strauss & Co., 
199 A. 195, 330 Pa. 817—Globe In- 
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The reasons for the rule are that such a contract 
risks the capital and funds of the corporation in an 
enterprise not contemplated by the stockholders in 
subscribing for or purchasing its stock,38 prejudic¬ 
es the rights of its creditors,3® and exceeds the au¬ 
thority conferred by its charter.^® 

In application of the general rule, it has been 
held that a corporation cannot issue accommodation 
paper for the payment of, or as security for, an in¬ 
dividual debt of another person in which it has no 
interest, and for which it is in nowise responsible 
that it cannot assume liability for the individual 
debt of a stockholder 2 that it cannot become a 
guarantor or surety in respect of an obligation in¬ 
curred by an individual in the purchase of the 
company’s own shares,^ 3 that it cannot execute a 
guaranty for the purpose of promoting a sale by 
another corporation that it has no power to 


guarantee the payment of other persons' notes in 
which it has no interest;^® or that it cannot act as 
surety on an appeal bond or undertaking unless it 
is empowered to do so by its charter or act of in¬ 
corporation.^® 

In applying the general rule stated in the first 
paragraph of this section to particular types of 
corporations, the power to enter contracts of in¬ 
demnity, guaranty, or suretyship has been denied to 
banking, loan, and trust companies, see Banks and 
Banking ^ 186, 661, 1056; to land and irrigation 

companies,and, to insurance companies.^* xhe 

power has, likewise, been denied to railroads, see 
the CJ.S. title Railroads § 254 also 51 CJ. p 801 
note 72; plank roads,^3 and other transportation 
companies.®® The power to enter such contracts 
has also been held to be lacking in maniifactoring®^ 
and merchandising companics,®2 as well as corpo- 


demnlty Co. v. McCullom. 169 A. 76. 
313 Pa. 135. 

Tex.—L. G Balfour Co. v. Gossett. 
115 S.W.2d 594. reversincr Gsssott 
v. Li. Q. Balfour Co.. Clv.App., Ill 
S.W.2d 1119—Newton v. Houston 
Hot Well Improvement Co.. Civ. 
App., 211 S.W. 960—Infpram v. Tex¬ 
as Christian University. Clv.App.. 
^96 S.W. 608. error refused. 

Va.—^Norfolk Mattress Co. v. Royal 
Mfe. Co., 169 S.E. 686. 160 Va. 623. 
Wash.—Millett v. Mackie Mill Co.. 

76 P.2d 311. 193 Wash. 477. 

W.Vo.—First Nat. Bank v. Tri-State 
Equipment & Repair Co., 152 S.E. 
635, 108 W.Va. 686. 

14a C.J. p 739 note 76. 

**Tlisva is BO mis mors harmoalons- 
ij flxsd for the conduct of a corpo¬ 
ration by all the courts than that 
it cannot lend its credit or become li¬ 
able for the contracts or debts of 
another, unless express authority be 
granted by the terms of its charter." 
—Odum V. South Atlantic Casket Co., 
117 S.E. 275. 280. 30 Ga.App. 166. 

Corpus Juris quoted and cited 

(1) Corpus Juris was quoted in a 
case which recognized the text rule 
but did not apply it because the sup¬ 
posed guaranty in the particular case 
was in legal olfect a letter of credit. 
—Bridge v. Welda State Bank, 292 S. 
W. 1079, 1082, 222 Mo.App. 586. 

(2) Corpus Juris was cited In a 
particular case recognizing the text 
rule but finding it inapplicable to 
facts of particular case because 
guarcuity in question wan reasonably 
incidental to conduct of corporation’s 
business.—-Squaw Gulch Min. &, Mill. 
Co. V. Kollberg, 286 P. 822, 823, 86 
Arts. 442. 

QusstioB of f sbt 

Whether authority to make guar¬ 
anty in a particular case was ultra 
vires the corporation was held tO| 


present a question of fact.—Real Es¬ 
tate-Land Title & Trust Co. v. Com¬ 
monwealth B.md Corporation, C.C.A. 
N.Y.. 63 F.2d 237. 

ABthoHsed by directors 

A guaranty executed by a corpora¬ 
tion otherwise ultra vires is not val¬ 
idated because authorized by its 
board of directors.—In re John B. 
Rose Co.. C.C.A.N.Y., 276 F. 416. 
Freenmptloa 

Where there is no evidence to show 
that corporation signing a bond as 
surety is interested in subject matter 
of controversy, the only presumption 
fairly arising therefrom Is that cor¬ 
poration has no Interest and signed 
strictly as surety for accommodation 
of another.—Sturdevant v. Farmers*, 
etc.. Bank, 95 N.W^. 819, 69 Neb. 220, 
87 N.W. 166, 62 Neb. 472. 

38. Ala.—J. R. Raible Co. v. City 
Bank & Trust Co#, 112 So. 543, 22 
Ala.App. 68. 

111.—Culhane v. Swords Co., 28l Ill. 
App. 186. 

14a C.J. p 739 note 78. 

38. U.S.—In re S, P. Smith Lumber 
Co., D.C.Tcx., 132 F. 620. 

40l U.S.—Tod v. Kentucky Union 
Land Co., C.C.Ky.. 67 P. 47, revers¬ 
ed on other grounds 62 F. 336, 10 C. 
C.A. 393. 

Ala.—J. R. Rafble Co. v. City Bank 
& Trust Co., 112 So. 543. 22 Ala. 
App. 68. 

41. Ill.—Schneider v. Chicago Vulca¬ 
nizing Co., 159 Ill.App. 622. 

Md.—Savage Mfg. Co. v. Worthing¬ 
ton, 1 Gill 284. 

43. U.S.—Gilbert v. Seatco Mfg. Co.. 
C.aWash.. 98 P. 208. 

43. U.S.—In re Stucky Trucking & 
Rigging Co., D.C.N.J.. 243 F. 287. 

14a C.J. p 740 note 93. 

44. Mich.—Stone-Ordean-Wells Co. 
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V. New England Pie Co., 167 N.W. 
943, 201 Mich. 407. 

45. Tex.—Deaton Grocery Co. v. In¬ 
ternational Harvester Co 105 S.W. 
656, 46 Tex.Civ.App. 267. 

48. U.S.—Black v. Black. CC.Pa., 63 
F. 985, appeal dismissed 16 S.Ct. 
1199, 163 US. 678, 41 L.Ed. 318. 

14a C J. p 740 note 96. 

47. Tex.—Carla Laud, etc., Co. v. 
Asherton State Bank. Clv.App., 164 
S.W. 1066. 

4a Ala.—Smith v. Alabama L. Ins.. 

etc., Co., 4 Ala. 558. 

N.Y.—Berry v Yales, 24 Barb. 199. 

49. Wis.—Madison, etc., Plank-Road 
Co. V. Watertown, etc., Plank-Road 
Co., 7 Wis, 69. 

14a C.J. p 740 note 85. 

50. Iowa.—Lucas v. White Line 
Transfer Co., 30 N.W. 771, 70 Iowa 
541, 59 Am.R. 449. 

51. Ohio.—Hayes v. State, 179 N. 
E. 402. 124 Ohio St. 485. 

Wash.—Milieu v. Mackie Mill Co., 76 
P.2d 311, 193 Wash. 477. 

14a C.J. p 740 note 88. 

Foraieir omployee’s hospital expsBses 
A manufacturing corporation had 
no power to agree to pay hospital 
expenses of a former employee who 
was no longer connected with cor¬ 
poration in any manner.—Mlllett v. 
Mackie Mill Co., 76 P.2J 311, 193 
Wash. 477. 

52. Tex.—^Kaplan Dry Goods Co. v. 
Sanger Bros., Clv.App., 214 S.W. 
485. 

14a C.J. p 740 note 89. 

BoslBsss wlthlB dsslgBatsd territory 
Promise of corporation not to per¬ 
mit certain of its offljers to engage 
in business within limited territory 
in contract of sale of corporate busi¬ 
ness and good will was held to con¬ 
stitute a guaranty of corporation that 
officers named would not engage in 



19 c.j.a 


CORPORATIONS 


S 1231 


rations organized both to manufacture and deal in 
particular commodities.53 

\\^here a corporation is without power to become 
a surety on the note of another corporation, the fact 
that such contract of suretyship is based on an in¬ 
dependent consideration docs not render the corpo¬ 
ration liable thereon; nor does the fact that the 
corporation acting as surety has the same stock¬ 
holders and officers as the corporation whose note 
it guarantees have any effect to validate the con 7 
tract of suretyship.®^ Neither can the guarantor 
corporation enforce a mortgage on the faith of 
which the guaranty was given.®® On the other 
hand, a corporation may, of course, render itself 
secondarily liable by way of guaranty for debts to 
which the corporation is already primarily liable,®® 
and a corporation may for consideration actually 
received contract to pay the debts of another.®^ 
Moreover, the fact that an instrument, because of 
its ultra vires character as a guaranty, is not bind¬ 
ing on a corporation as guarantor may not excuse 
the corporation from its liability on the instrument 
in other respects.®® Notwithstanding the fact that 
a corporation has no power to guarantee the pay¬ 
ment of a note of another corporation, it has been 
held that a statute requiring the articles of asso¬ 


ciation of a corporation to state the purposes for 
which the corporation is formed, and providing that 
it shall not be lawful for it to divert its operations 
or to appropriate its funds to any other purpose, 
will not prevent a corporation from foreclosing a 
mortgage given to indemnify it for guaranteeing 
the payment of notes of another corporation after 
paying such note.®® A corporation as guarantor of 
the obligation of another has been held not to be 
liable on instruments which have been given by the 
debtor to secure its obligation.®® A corporation 
surety, like any other, is entitled to insist, in all 
matters of substance, on a strict compliance with 
the terms and conditions on which it assumes its ob¬ 
ligation.® ^ 

Estoppel. Subject to general rules relating to ul¬ 
tra vires or unauthorized acts of corporations, see 
supra §§ 965-980, corporations may be estopped to 
deny their power to enter a contract of indemnity, 
guaranty, or suretyship,®® particularly after having 
received the benefit of it.®® 

§ 1231. Charter and Statutory Provisions 

Under appropriate statutory or charter provisions 
corporations may become guarantors, indemnitors, or 
sureties. 


business within territory desifrnated. 
—Mashburn Drusr Co. v. Valdosta 
Drug Co., 184 S E. 903. 63 GaApp. 
88. reversed on other fi^rounds Val¬ 
dosta Drug Co. V. Mashburn Drug 
Co.. 188 S.E. 694, 183 Ga. 471, con¬ 
formed to Mashburn Drug Co. v. V'll- 
dosta Drug Co., 189 S.E. 677, 55 Ga. 
App. 197. 

53. Tex.—Ii. G. Balfour Co. v Gds- 
sott, 115 S W 2d 594, reversing Gos¬ 
sett V. L O Balfour Co., Civ.App., 
Ill S.W.2d 1119. 

OottoB SAd its prodnots 

U.S.—First Nat. Bank v. Towner, 
Tenn., 239 F. 433, 152 C.C A. 311. 

2>ry goods and general merchandise 

U.S.—Wm. Filene's Sons Co. v. O 1- 
christ Co., C.C.A.Mass., 284 F. 664, 
affirming, D.C.. In re Gilchrist Co., 
278 F. 236, and certiorari denied 
Wm. Filcne’s Sons Co v Gilchrist 
Co.. 43 S.Ct. 250. 260 U.S. 760, 67 
UEd. 496. 

Jewelry and the like 

Tex.—L. O. Balfour Co. v. Gossett, 
116 S.W.2d 694, reversing Gossett 
V. L. G. Balfour Co.. Civ.App., Ill 
S.W.2d 1119. 

Steam boilers 

Mass.—Commercial Casualty Ins. Co. 
v. Daniel Russell Boiler Works. 
155 N.E. 422, 268 Maas. 463. 

5^ 111.—Rogers v. Jewell Belting 


Co., 56 N.E. 1017. 184 III. 574, re¬ 
versing 84 Ill.App. 249. 

55. Wls.—Madison, etc., Plank-Road 
Co. V. Watertown, etc., Plank-Road 
Co., 7 Wis. 69. 

58. N.y.—C. F. Harms Co. v. Leon¬ 
hard Michel Brewing Co., 126 N.E. 
705. 228 N.Y. 263. reversing 169 
N.Y.S. 1088, 183 Apr Div. 886. 
Debts of bnsinsss in another name 
Where corporation was doing part 
of its business under d fferent name 
and was primarily liable for debts 
incurred in such business, it could be 
sued under a guaranty agreement 
whereby it guaranteed debts incurred 
by part of Its business operating 
under other name.—C. F. Harms Co. 
V. Leonhard Michel Brewing Co., su¬ 
pra. 

57. N.C.—^Warren v. Littleton 
Orange Crush Bottling Co., 168 S. 
E. 226, 204 N.C. 288. 

58. Ind.—Hoosier Brick Co. v. Floyd 
County Bank, 116 N.E. 87. 64 Ind. 
App. 446. 

Bnforclag msehanios’ lion 

Where brick-niaking corporation 
which furnished brick to building 
contractor gave a bond insuring own¬ 
er against filing of mechanics* liens, 
the corporation was precluded from 
enforcing a mechanics’ lien, not¬ 
withstanding the corporation's act in 
giving bond on behalf of contractor 
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was ultra vires.—Hoosier Brick Co. 
V. Floyd County Bank, supra. 

59. Mich.—Butterworth v. Kritzer 
Milling Co., 72 N.W. 990, 116 Mich. 
1 . 

60. N.Y.—Male v. Atchison, T. & S 
F. Ry. Co., 129 N.E. 458, 230 N. 
y. 138, 15 A.L.R. 1098, affirming 
166 N.Y.S. 693. 179 App.Div. 87. 

Xbrtgage bonds 

A corporation which had guaran¬ 
teed payment of second mortgage 
bonds issued by another corporation 
and which were collaternlly secured 
by first mortgage bonds, did not 
thereby become bound to pay first 
mortgage bonds to purchaser of 
those collateral securities.—Male v. 
Atchison. T. & S. F. Ry. Co., supra. 

61. N.Y.—McKegney v. Illinois Sure¬ 
ty Co., 155 N.Y.S. 1041, 170 App. 
Div. 261. 

€2. Mich. — American Employers’ 
Ins. Co. V H. G. Christman & Bros. 
Co.. 278 N.W. 760. 284 Mich. 36. 
Wash.—United States Fidelity & 
Guaranty Co. v. Cascade Const. Co.. 
ISO P. 463. 106 Wash. 478. 

63. Ark.—Becker Provision Co. v. 
Parker Hardware Co., 226 S.W. 177, 
146 Ark. 639. 

Tex.—Parlin & Orendorff Implement 
Co. v. Frey, Civ.App., 200 S W. 
1143, certiorari denied 39 S.Ct. 491, 
error refused. 

14a C.J. p 746 note 15. 
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Under appropriate charter or statutory provisions 
corporations may be authorized to make contracts 
of guaranty, indemnity, or suretyship,®^ as in the 
case o£ corporations which arc created for that ex¬ 
press purpose but such a company cannot escape 
the general rule of law that a corporation cannot 
guarantee the liability of others, except in so far 
as it becomes a guarantor in the ordinary course of 
its business, or unless it receives the proceeds of the 
paper which it guarantees;®® nor is the power to be 
implied from the provision in the charter of a cor¬ 


poration authorizing it to engage in a particular 
kind of business “and such other business as may 
not be inconsistent therewith,”®'^ nor from the char¬ 
ter provision that the corporation may make con¬ 
tracts, “possessing the same powers in such re¬ 
spects as private individuals now enjoy/'®® It has 
been held, moreover, that an interurban railroad 
cannot give a guaranty under a statute authorizing 
steam and commercial railroads to give assistance 
to other railroads by way of guaranty.®® 


64. Tex.—Texas Fidelity, etc., Co. v. 
General Bondingr. etc.. Ins. Co.. 
Com.App., 216 S.W. 144. 

G C.J. p 171 note 43 [b]. 

Bonds of anotlier oorpoxatlon 

Under statutory provisions per¬ 
mitting a corporation for a valuable 
consideration to guarantee or assume 
the debt of another corporation, it 
has been held that a corporation may 
bind Itself to pay the bonds of an¬ 
other corporation, notwithstanding 
such bonds were not regularly or le¬ 
gally issued.—Smith v. Ferries, etc., 
R. Co., 6 Cal.Unrep.Cas. 889, 61 P. 
710. 

GoxnpUaiLoa with ordinary formalitias 

When by charter authority a cor¬ 
poration may make itself responsi¬ 
ble for the debts of another, there 
must be a compliance with the same 
formalities required to make an in¬ 
dividual liable for another's debts.— 
Odum V. South Atlantic Casket Co., 
117 S.E. 275, 30 Ga.App. 166. 

Interest oonpons of anotlier corpora¬ 
tion 

Under a statute authorizing the 
construction of a public work, a cor¬ 
poration which is given power under 
the statutes to aid another corpora¬ 
tion in carrying forward such con¬ 
struction work by means of subscrip¬ 
tion to its capital stock “or other¬ 
wise” may guarantee the payment of 
interest coupons issued by the latter. 
—Connecticut Mut. Li. Ins. Co. v. 
Cleveland, etc., R. Co., 41 Barb., N. 
Y.. 9, 26 How.Pr. 225. 

Where stock held In debtor oorpora- 
tion 

A corporation authorized by char¬ 
ter to aid other corporations whose 
obligations are held or guaranteed by 
it has power to become a surety of 
corporations in which it holds stock. 
—Bankers’ Trust & Audit Co. v. Han¬ 
over Nat. Bank of New York, 134 S. 
E. 195, 35 Ga.App. 619. 

Surety as iaoluding Indemnity 

A corporation, having the power in 
its charter to act as surety on any 
bond required in the course of any 
Judicial proceeding, may enter into 
an indemnity agreement to indemnify 
a surely on a bail bond, the character 


of the instrument by which the cor¬ 
poration binds Itself being immate¬ 
rial, where It in fact furnished se¬ 
curity on the bond—Texas Fidelity, 
etc., Co. V. General Bonding, etc.. Ins. 
Co., Tex.Com.App., 216 S.W. 144. 
Chxarauty as Includlug indsmalty 

A corporation authorized by statute 
to guarantee contracts may enter in¬ 
to contracts of indemnity.—Texas Fi¬ 
delity. etc., Co. V. General Bonding, 
etc.. Ins. Co., Tex.Com.App., 216 SW. 
144, reversing. Civ.App., 184 S.W. 238. 
Presumption of unanimous vote 

Under statutes in express terms 
authorizing a corporation to guaran¬ 
tee the bonds of any other domes¬ 
tic corporation engaged in the same 
general line of business, but requir¬ 
ing that the execution of the guaran¬ 
ty shall be authorized by a unani¬ 
mous vote of the stockholders of the 
corporation, the presumption ari.«ios 
that the guaranty has been author¬ 
ized by unanimous vote of the stock¬ 
holders under the statute W'hen it is 
shown that the guaranty contains 
a recital that the guarantor "has vot¬ 
ed and agreed to indorse and guaran¬ 
tee the payment of the within bonds 
and all other bonds of the same se¬ 
nes."—Gay V. Hudson River Electric 
Power Co., C.C.N.Y., 190 F. 773, cer¬ 
tiorari denied 191 F. 828, 112 C.C.A. 
342. 

65. Iowa.—^Denecke v. West, 169 N. 

W. 97, 184 Iowa 600. 

14a C.J. p 741 note 6. 

Performanos of eoutraotuol obliga¬ 
tions 

(1) Casualty company having pow¬ 
er to engage in all classes of busi¬ 
ness, speclhed by particular statutory 
provisions, including suretyship "on 
ofHcial bonds and for the perform¬ 
ance of other obligations,” was held 
to have the power to guarantee by 
bond the fulfillment of contract ob¬ 
ligations.—Denecke v. West, supra. 

(2) A surety company, chartered, 
among other things to guarantee per¬ 
formance of contracts, had power to 
give bond that a milling company, 
borrowing money upon its collateral 
agreement to turn over grain in its 
elevator upon demand after default 
in payment of notes would perform 
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such collateral agreement.—National 
Bank of Commerce of Kansas City. 
Mo., v. Flanagan Mills & Elevator 
Co., 18S S.W. 117, 268 Mo. 647. 

(3) Power in a surety company’s 
charter to issue bonds guaranteeing 
performance of "contracts” other 
than insurance policies includes 
guaranteeing payment of notes.—Na¬ 
tional Surety ('’o. v. Uanahan, 99 A. 
790, 129 Md. 542. 

Solo BUjrety on bonds 

Corporations created for the pur¬ 
pose of becoming .surety on bonds 
may become sole surety on such 
bonds if the charter contains the 
requisite authority.—Miller v Mat¬ 
thews. 40 A. 176, 87 Md. 464. 

66. U.S.—Ward v. .loshn. N H., 105 
F. 221. 44 CCA. 4.^6, affirmed 22 
S.Ct. 807, 186 U.S. 142, 46 L.Ed. 
1093. 

‘‘Advantage” of corporation 

(1) Where coi porn t ion’s power to 
guarantee obligation of another was 
expressly limited to cases wherein It 
should be to corporation’s "advan¬ 
tage” to do so, corporation’s advan¬ 
tage could not be dissociated f»*om 
furtherance of the business which 
the corporation was organized to car¬ 
ry on and an advantage In the a< nse 
of consideration inoviiig to corpora¬ 
tion could not be inferred.—Fiddity 
Nat. Bank & Tru.st Co of Kamsas 
City V. Southern United Ice Co., C.C. 
A.Mo.. 78 F.2d 438. 

(2) Treasurer’s use of his corpora¬ 
tion’s bonds to secure his personal 
Indebtedness was held not to be to 
the corporation's "advantage” within 
the meaning of the rule in question. 
—Fidelity Nat. Bank & Trust Co of 
Kansas City v. Southern United Ice 
Co., supra. 

67. Iowa.—Lucas v. White Line 
Transfer Co., 30 N.W. 771, 70 Iowa 
641, 59 Am.R. 449. 

14a C.J. p 739 note 76. 

68. Ky.—Greene v. Middlesborough 
Town, etc., Co., 89 S.W. 228, 121 
Ky. 355, 28 Ky.L. 303, 11 Ann.Cas. 
888 . 

69. Ohio.—Troy Trust Co. v. Chica¬ 
go, D. & M. Ry. Co.. 18 Ohio N.P., 
N.S., 298. 
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§ 1232. In Furtherance of Authorized Busi¬ 
ness 

a. In general 

b. Guaranty of value of property 

c. Protection of debt to guarantor 

d. Discharge of guarantor’s own debt or 

other obligation 

e. Increase of business 

a. In General 

A corporation mayf when the tranaactlon it fn fur¬ 
therance of its authorized business, enter into a contract 
of guaranty, indemnity, or suretyship. 

A corporation has implied power to enter into a 
contract of indemnity, guaranty, or suretyship 
whenever the transaction can reasonably be said to 
be incidental to the conduct of the business author¬ 


ized by its chartcr.7® Its implied power in this re¬ 
spect is not affected adversely by a statute declar¬ 
ing that incorporaliwns arc authorized for any law¬ 
ful purpose whatever, excepting insurance and sure¬ 
ty companies, the statutory exception merely pre¬ 
venting insurance and surety companies from incor¬ 
porating under the act ;'^i but it must appear that 
the giving of the guaranty or the making of the con¬ 
tract of indemnity or suretyship is reasonably nec¬ 
essary to enable the corporation to accomplish the 
object for which it was created, or that the par¬ 
ticular transaction is reasonably necessary or prop¬ 
er in the conduct of its busine^s.^* The mere fact 
that a contract of indemnity, suretyship, or guaran¬ 
ty may or will result in gain or benefit to the corpo¬ 
ration, by increasing its business or otherwise, is 
not alone sufficient to authorize the sarae;'^^ nor is 


TO. U.S.—Henderson Tire & Rubber 
Co. V. Gregory, C.O.A Mo., 16 P.2d 
689. 49 A.L.R. 1503—In re Duncan 
& Goodell Co.. D.C.Ma88.. 16 F. 
Supp. 550. 

Ariz.—Squaw Gulch Min. & Mill. Co. 
.V. Kollberg, 286 P. 822, 86 Ariz. 
442. 

Cal —Rabbitt v. Union Indemnity Co.. 
35 P.2d 1066, 140 Cal.App. 675— 
Simpson v. Bergmann, 13 P.2d 631, 
125 Cal.App. 1. 

Hawaii.—Metropolitan Casualty Ins 
Co. of New York v. Realty Devel¬ 
opment Co., 32 Hawaii 667. 

Md —Eastern Shore Brokerage A 
Commission Co. v. Harrison. 118 A. 
192, 141 Md. 91. 

Mass.—American Surety Co. of New 
York V. 14 Canal St., 176 NE 785. 
276 Mass. 119. 

N.Y.—McCarty v. Nostrand Dumber 
Co.. 248 N.Y.S. 606, 232 App Div. 
6.3—In re German Jewish Chil¬ 
dren's Aid, 272 N.Y S. 540, 151 Misc. 
834—Ostrow V. Koch, 227 N.Y.S. 
292. 131 Misc. 697. 

Ohio.—I*ollitz V. Public Utilities 
Commission of Ohio, 117 N.E. 149, 
96 Ohio St. 49, LR.A.1918D 166— 
Cleveland Builders Supply Co. v. 
City Inv. Co., 14 Ohio N.P.,N.S., 
383. 

Va.—Norfolk Mattress Co. v. Royal 
Mfg Co.. 169 S.E. 586. 160 Va. 623. 
Wash —A. M. Castle & Co. v. Public 
Service Underwriters. 89 P.2d 506 
—Mercy v. A. I. Hall & Son, 31 P. 
2d 1009, 177 Wash 338. 

I4a C.J. P 741 note 18 
Actual beBsHt to the corporation 
as a result of its guaranty does not 
affect the power of the corporation 
to enter into the contract provided 
it Was one in furtherance of the cor¬ 
poration's business and within the 
proper scope thereof.—Armour A Co. 
V. R. Rosenberg A Sons Co., 173 P. 
404, 36 Cal.App. 773, followed in Cud¬ 
ahy Packing Co. v. Same, 173 P. 406, 
36 Cal.App. 818. 


Question primarily for corporate oflU 
cers 

<1) The question whether a con¬ 
tract of guaranty is one which will 
advance the business of a corporation 
is primarily for the officers of the 
corporation and the courts will hold 
such contracts executed by the offi¬ 
cers ultra vires only when they clear¬ 
ly appear to be so as a matter of 
law.—^Woods Liuml>er Co. v. Moore. 
191 P. 906. 183 Cal. 497, 11 A.L R. 
549—Rabbitt v. Union Indemnity Co , 
35 P.2d 1066, 140 Cal.App. 575. 

(2) Accordingly a county as obli¬ 
gee was held to be entitled to rely 
on resolution of directors of a corpo¬ 
ration signing as surety bank's bond, 
and declaring such action to be in 
furtherance of Its business—Power 
County V. Evans Bros. Land A Live 
Stock Co.. 252 P. 182, 43 Idaho 158. 
IKatsrlal us oonsideratlou 

The furnishing of material to an¬ 
other corporation in reliance on the 
guaranty of the first corporation that 
the material would be paid for is 
sufficient consideration for the guar¬ 
anty, if any is necessary to make it 
binding.—^Woods Lumber Co. v. 
Moore, 191 P. 905, 183 Cal. 497, 11 A. 
L.R. 649. 

NagUgeucs of iudamnitaa immaterial 

A contract of indemnity by a steve¬ 
doring corporation was held not to 
be ultra vires, notwithstanding the 
agreement bound such corporation to 
indemnify a shipping company for 
injuries caused by its own negli¬ 
gence.—^Kokusai Kisen Kabushiki 
Kaisha v. Columbia Stevedoring Co., 
D.C.N.Y.. 23 P.Supp. 403, affirmed, C. 
C.A., 100 F.2d 1016. 

Notice to third persoas 

Wherever the act of a corporation 
in guaranteeing the payment of an¬ 
other's debt may be considered as 
having been reasonably necessary to 
carry out the purposes of the corpo¬ 
ration, third persons dealing with the 
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party whose debts are guaranteed on 
the basis of the guaranty are not put 
upon notice that the transaction is 
one of accommodation and that the 
act of the corporation is ultra vires. 
—Morgan v. Hall, etc., Co., 83 A. 113. 
34 R I. 273—14a C J. p 746 note 16. 

71. U.S.—General Inv. Co v. Bethle¬ 
hem Steel Corp.. D.C.N J., 248 F 
303. 

72. U.S.—^In re John B. Rose Co., C 
C.AN.Y., 276 F. 416. 

Ariz.—Squaw Gulch Min. A Mill. Co 
v. Kollberg, 286 P. 822, 36 Ariz. 
442. 

Cal.—Rabbitt v. Union Indemnity 
Co.. 36 P 2d 1066, 140 Cal.App. 575. 
14a C.J. p 741 note 21. 

Zadnstrial oorporatioa and impzovs- 
msat bond 

Industrial corporation’s contract to 
indemnify surety company against 
loss by reason of becoming surety 
upon contractor's improvement bond 
for the construction of a highway 
was held to be ultra vires—United 
States Fidelity A Guaranty Co. v. 
Cascade Const. Co., 180 P. 463, 106 
Wash. 478. 

Mining corporation and mining 
claims 

Transaction showing ultimate 
transfer of mining claims to corpo¬ 
ration organized for that purpose 
was held to be reasonably incidental 
to charter purposes, rendering cor¬ 
poration liable on guaranty of note 
covering purchase price.—Squaw 
Gulch Min. A Mill. Co. v. Kollberg, 
286 P. 822, 36 Ariz. 442. 

73. Tex.—Forty-Acre Spring Live 
Stock Co. v. West Texas Bank, etc., 
Co.. Civ.App., Ill S.W. 417. 

74. U.S.—^Wm. Filcnc’s Sons Co. v. 
Gilchrist Co., C.C.A.Mass. 284 F 
664, affirming, D.C.. In re Gilchrist 
Co., 278 F 236. and certiorari de¬ 
nied Wm. Filene's Sons Co. v. Gil- 
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the rule affected by the mere fact that the corpora¬ 
tion receives a consideration for its promise, if the 
promise is beyond the scope of the business author¬ 
ized by its charter. Whether an act is within the 
corporate powers for the purpose of applying the 
rule as to corporate guarantees and contracts for 
suretyship depends upon the character of the act it¬ 
self, and not upon the consideration for which it is 

performed.75 

Specific applications of rule. In applying the rule 
stated previously in this section, that a corporation 
may enter into a contract of guaranty or surety¬ 
ship when reasonably incidental to the conduct of 
its authorized business, it has been held that a 
brewing company may become surety on the liquor 
bond for a saloon keeper,^6 or may guarantee pay¬ 
ment of his rent;'^'^ that a corporation may guar¬ 
antee an employee’s payment for furniture bought 
of another, where the employee is a valuable sales¬ 
man for the guarantor corporation,*78 that a cor¬ 
poration which is interested in securing purchasers 
for its stock may give a guaranty to a subscriber to 
its capital stock as a consideration for the latter’s 
undertaking to furnish the corporation with buyer 
for stock within a certain limited period that a 
corporation which is expressly authorized to dis¬ 
count and negotiate promissory notes may guaran¬ 
tee the payment of a note of another ;80 that a man¬ 
ufacturing company may guarantee the interest on 
railroad bonds where the building of the railroad is 
necessary to the carrying on of the manufacturing 
business;®! that a•^nerchandising company may ex¬ 
tend financial aid to a manufacturer of the goods 
which it sells, by guaranteeing the note of the 
manufacturing company, looking for reimburse¬ 
ment out of the goods manufactured and delivered 
to it;®2 that a corporation organized for the pur¬ 


pose of issuing licenses under patents may guaran¬ 
tee its licensee’s contract;®® and, that a college, in 
order to get a subscription, may promise to indem¬ 
nify others against loss on'their undertaking to in¬ 
demnify the subscriber against a payment of cer¬ 
tain charges growing out of his subscription.®^ 

Within the rule permitting corporations to be¬ 
come guarantors or sureties when in furtherance of 
their authorized business, it has been held that a 
street railway company, in order to procure a right 
of way over streets running through land owned by 
a land company, may guarantee that certain lots of 
the land company will become worth a certain 
price, and may agree to pay the difference between 
such price and what the lots will bring at auction.®® 
A land company has power to guarantee the bonds 
of a railroad company, in order to complete the 
construction of the railroad, and thereby open up 
its lands.®® It has also been held that a land com¬ 
pany authorized to acquire mining and timber land, 
to take the ore and timber therefrom and manufac¬ 
ture them, and to acquire rights of way “to ex¬ 
port’’ its products, with all powers necessary to the 
full enjoyment of the powers granted, and also au¬ 
thorized, in furtherance of these powers, to con¬ 
solidate with any railroad company, may guarantee 
the bonds and dividends on the preferred stock of 
the railroad company, in order to secure the con¬ 
struction of the railroad.®^ 

Under the rule authorizing corporations to lend 
their credit when incidental to their authorized bus¬ 
iness it has been held that a sawmill corporation 
may guarantee the payment of interest on the bonds 
of a railroad corporation which penetrated the 
country from which its supply of limber is to be 
drawn;®® and that a corporation dealing in lumber 


Christ Co., 43 S.Ct. 250, 2G0 U.S. 
750, 67 L.Ed. 495. 

Ill.—Culhane v. Swords Co., 281 Ill. 
App. 185. 

ra.—Globe Indemnity Co. v. McCul- 
lom, 169 A. 76, 313 Pa. 135. 

14a C.J. p 741 note 23. 

7xlsBdl7 oompetltloB. 

The claim that a department store 
corporation would benefit by having a 
friendly competitor near by. to create 
a trade center, was held not to vali¬ 
date a gruaranty by the corporation 
of a lease of the premises by such 
competitor.—^Wm. Filene's Sons Co. 
/. Qilchrist Co., CC.A.Mass., 284 F. 
664, afflirmingr, D.C.. In re Gilchrist 
Co., 278 F. 236, and certiorari denied 
Wm. Filene's Sons Co. v. Gilchrist 
Co., 43 act. 260, 260 U.S. 750, 67 L.* 
Ed. 495. 

7#. N.T.—Fllon v. Miller Brewing 
Co., 15 N.T.a 67. 


76. Neb.—Horst v. Lewis, 98 N.W. 
1046. 103 N.W. 460, 71 Neb. 365. 

77. Cal.—James Eva Estate v. Mec¬ 
ca Co., 181 P. 415, 40 Cal.App. 615. 

Wls.—^Winterfleld v. Cream City 

Brewing Co., 71 N.W. 101, 96 W^s. 
239. 

7a Minn.—M. Burg & Sons v. Twin 
City Four Wheel Drive Co.. 167 
N.W. 300, 140 Minn. 101. 

79. Pa.—Lemmon v. East Palestine 
Rubber Co.. 103 A. 510, 260 Pa. 28. 

sa U.S.—People's Bank v. Manufac¬ 
turers' Nat. Bank, 111., 101 U.S. 181, 
25 L.Ed. 907. 

81. U.S.—Central Trust Co. v. Co¬ 
lumbus, H. V. & T. R. Co., C.C. 
Ohio. 87 F. 815. 

82 . U.S.—Humboldt Min. Co. v. 
American Mfg. Min. & Mill. Co., 
Ohio, 62 F. 356, 10 C.C.A. 416. 
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N.Y.—Holmes v. Willard. 25 N.B. 
1083, 126 N.T. 76, 11 L R.A. 170. 

8a Mass.—Edwards v. International 
Pavement Co., 116 N.E. 266, 227 
Mass. 206. 

86 . Ky.—Morton v. Hamilton Col¬ 
lege, 38 S.W. 1, 100 Ky. 231, 18 Ky. 
L. 766, 35 L.R.A. 275. 

85 . U.S.—Vanderveer v. Asbury 
Park & B. St. R. Co.. C.C.N.J., 82 
F. 355. 

8a U.S.—Tod V. Kentucky Union 
Land Co., C.C.Ky., 67 F. 47, re¬ 
versed on other grounds 62 F. 335, 
10 C.C.A. 393. 

87. U.S.—Marbury v. Kentucky Un¬ 
ion Land Co., Ky.. 62 F. 335, 10 C. 
C.A. 398. 

8a Ga.—Mercantile Trust Co. v. Ki¬ 
ser, 18 8.E. 368, 91 Ga 636. 
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may become surety on a building contractor’s bond 
in order to get his business,®® although as to this 
last there is authority to the contrary.®® A lumber 
manufacturing corporation which was duly author¬ 
ized to purchase and develop a town site was held to 
have implied authority to guarantee bonds issued 
for the drainage of the area.®i 

In addition to cases considered herelofor in this 
section, and those which will be noted in subsequent 
subdivisions thereof, other applications of the rule 
that a corporation may lend its credit in further¬ 
ance of its authorized business will be found in 
the footnote.®® 

b. Guaranty of Value of Property 

A corporation may. under certain circumetancea, en¬ 
ter a contract of guaranty for the value of property. 

Whenever a corporation has the power to take 
and dispose of the securities of another corpora¬ 
tion, of whatsoever kind, it may, for the purpose of 
giving them a marketaMe quality, guarantee their 
payment,®® even though the amount involved in 
the guaranty may subject the corporation to liabili¬ 
ties in excess of the limit of indebtedness which it 
is authorized to incur.®^ A corporation which has 
power by its charter to issue its own bonds has 
power to guarantee the bonds of another corpora¬ 


tion, which has been taken in payment of a debt 
due to it, and which it sells or transfers in payment 
of its own debt, the guaranty being given to en¬ 
able it to dispose of the bond to better advantage.®® 

Corporation as trustee. A contract by a corpora¬ 
tion to act as trustee and to hold certain securities 
as a trustee and faithfully to discharge its duties 
docs not impose on the corporation any obligation 
to guarantee the value of the security so held, and a 
corporation, otherwise authorized to act as trustee, 
will not be disqualified on that ground.®® 

On the other hand, under the rule stated previous¬ 
ly in this subdivision, authorizing corporations to 
guarantee payment of securities, guaranties of pay¬ 
ment of bonds taken by a loan and trust company 
in the ordinary course of its business, made in con¬ 
nection with their sale, are not ultra vires, and are 
binding.® 7 

c. Protection of Debt to Guarantor 

A corporation may under certain conditions lend its 
credit for the protection of a debt due to such corpora¬ 
tion. 

A corporation may, in order to protect its own 
debt, lend the credit of the corporation as guarantor 
of its debtor.®® So, a corporation, to enable its 


89. Cil.—Simpson v. Bcrgmann, 13 
P.2d 531. 125 Cal.App. 1. 

Wash.—Wheeler v. Everett Land Co.. 

46 P. 816. 14 Wash. 630. 

90u Pa.—Globe Indemnity Co. v. Mc- 
Cullom. 169 A. 76. 813 Pa. 135. 

Tex.—W. C. Bowman Lumber Co. v. 
Pierson, 221 S W. 930. 110 Tex. 
543. 11 A.L.R. 647, answering cer¬ 
tified questions, Civ.App.. 139 S.W. 
618. 

14a C.J. p 742 note 40. 

91. Mo.—State ex Inf. Gentry v. 
Long-Bell Lumber Co., 12 S.W.2d 
64. 321 Mo. 461. 

88. Oonatmctloa of spur track 

A contract by a corporation en¬ 
gaged in the brick business by which 
it agreed to indemnify a railroad 
from liability on account of claims 
for damages growing out of negli¬ 
gence in the construction, mainte¬ 
nance. or opeiatlon of a spur track 
running to the brick plant was not 
ultra vires.—Houston & T. C. R. Co. 

V. Diamond Press B.ick Co.. 222 S. 

W. 204, 111 Tex. 18, reversing. Civ. 
App.. 188 S.W. 32, and modified on 
other grounds 226 S.W. 140, 111 Tex. 
18. 

Ziuaber for film produotloa 

A corporation engaged In the busi¬ 
ness of supplying costumes for 
theatrical productions has implied 
power to guarantee a contract by a 
motion picture producing company 


for lumber necessary to produce a 
film, for which the first corporation 
had contracted to furnish the cos¬ 
tumes.—Woods Lumber Co. v. Moore, 
191 P. 906. 183 Cal. 497, 11 A.L.R. 
549. 

Votes of automobile distributor 

Finance corporation’s guaranty of 
automobile distributor’s notes was 
not ultra vires.—Hare & Chase v. 
Commonwealth Discount Corporation, 
156 K.E. 893. 260 Mass. 134. 

Paying for eotton 

Corporation engaged in manufac¬ 
turing mattresses was held author¬ 
ized to guarantee payment of ac¬ 
count for cotton purchased by such 
corporation which supplied processed 
cotton to manufacturing corporation. 
—Norfolk Mattress Co. v. Royal Mfg. 
Co., 169 S.E. 686. 160 Va. 623. 
Payment of onstomers’ obligations 

•‘A corporation has authority in 
making financial transactions, which 
inure to its own benefit, in its regu¬ 
lar course of business, to aid cus¬ 
tomers by guaranteeing payment of 
their obligations.”—Irwin v. Colburn, 
204 P. 551. 662, 66 Cal.App. 41. 

Purchase of tmok 

Where a creamery company Incor¬ 
porated under the law relative to 
voluntary associations was author¬ 
ized to enter into all contracts not 
otherwise void which tended to pro¬ 
mote its business, a contract by 
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which it became a surety on a note 
for purchase of a truck by an em¬ 
ployee for use in its business was not 
ultra vires.—Warren Creamery Co. v. 
Farmers’ State Bank of Hedkey, 143 
N.E. 635. 81 Ind.App. 453. 

93. Mo.—State ex inf. Gentry v. 
Long-Bell Lumber Co.. 12 S.W.2d 
64. 84. 321 Mo. 461. quoting Corpus 
Juris. 

14a C.J. p 742 note 46. 

Iboeal improTsmsnt bonds 

Lumber and manufacturing corpo¬ 
ration, authorized to purchase and 
develop town site, had Implied power 
to guarantee local improvement 
bonds for development of town site. 
—State ex inf. Gentry v. Long-Bell 
Lumber Co., 12 S.W.2d 64, 321 Mo. 
461. 

94. Ky.—Fidelity Trust Co. v. Lou¬ 
isville Gas Co., 81 S.W. 927. 118 
Ky. 588. 26 Ky.L. 401, 111 Am.S.R. 
302. 

95. U.S.—Central Trust Co. v. Co¬ 
lumbus. H. V. & T. R. Co.. C.C.Ohlo. 
87 F. 815. 

14a C.J. p 743 note 48. 

90. N.H.—Smith v. New England 
Bank. 64 A. 386, 72 N.H. 4. 

97. Mass.—Broadway Nat. Bank v. 

Baker, 67 N.E. 603, 176 Mass. 

294. 

98. Wash.~A. M. Castle & Co. v. 
Public Service Underwriters, 89 P. 



§ 1282 CORPORATIONS 19 C.J.S. 


customer to continue business and to pay the whole 
account due to the corporation, has power to guar¬ 
antee such customer’s payment for goods purchased 
of another creditor;®® and so, where a corporation 
sells a large quantity of goods on credit to a cus¬ 
tomer, whose only means of payment is derived 
from the profit in his business, it has implied pow¬ 
ers to pledge its credit to assist such debtor to bor¬ 
row money to enable him to continue his business 
and thereby pay for such goods.^ A corporation, in 
order to collect an indebtedness which has arisen 
from conduct of its business, may take over all the 
property of the debtor, and agree to guarantee an 
indebtedness of the debtor to a third party, and on 
the sale of the property to apply the proceeds of the 
goods to the guaranteed debt;2 but the guarantor’s 
securing to itself, by means of the guaranty, the 
payment of its own claim against the guarantee, 
must enter into the transaction as the real consid¬ 
eration for it. If this is not an element in the trans¬ 
action, but the guaranty is solely for the accommo¬ 
dation of another, the guaranty will be unenforce¬ 
able, even though the guarantee is a customer of 
the guarantor, and that fact influenced the guar¬ 
antor to sign the guaranty.® A corporation has no 
power to execute an appeal bond as surety for its 
debtor, simply because by so doing it thereby delays 
other creditors of such debtor from recovering their 
claims, and thereby enables it to collect its own 
claim.* 

Promise to return money paid by debtor, A cor¬ 
poration’s promise to return, under certain condi¬ 
tions, money received from its debtor, has been held 
not to violate a statute prohibiting corporations 
from gratuitously lending their credit.® 

d. Discharge of Guarantor’s Own Debt or Oth¬ 
er Obligation 

A corporation may enter Into a contract of guaranty 

2d BOG—Mercy v. A. I. Hall & Son. 

Inc., 31 P.2d 1009, 177 Wash. 338. 

99. Wash.—A. M. Castle & Co. v. 

Public Service Underwriters, 89 P. 

2d 506. 

14a C.J. p 743 note 60. 

1. N.Y.—Hess V. Sloane, 73 N.T.S. 

313, 66 App.Div. 522, affirmed 66 

N.B. 1110, 173 N.Y. 616. 
a. Tex.—North Texas State Bank 

V. Crowley-Southerland Commn. 

Co., Clv.App., 146 SW. 1027. 

3* Mo.—Ellett-Kendall Shoe Co. v. 

Western Stores Co., 112 S.W. 4. 

132 Mo.App. 613. 

4i Ill.—Kelley v. O’Brien Varnish 

Co.. 90 lll.App. 287. 

B. Tex.—Bin^e v. Gulf Coast Or- 


whfeh operates to discharge the corporation’s own debt 
or other obligation. 

A corporation may guarantee the payment of an¬ 
other’s debt where such guaranty is accepted as pay¬ 
ment of the guarantor’s own debt;® and a corpo¬ 
ration may guarantee the payment of another’s 
debt where it is shown that, while in form the debt 
of another, it is in substance the corporation’s own 
debt.*^ Whenever a corporation is authorized by its 
charter to purchase or lease the property of any cor¬ 
poration or person, it may guarantee performance 
of the obligations of the vendor or lessor as a con¬ 
sideration for the purchase of lease.® So, when a 
partnership is incorporated and the corporation 
takes the property of the firm, it has the power to 
assume or guarantee the liabilities of the firm.® 
Therefore, a corporation having power to take and 
dispose of the securities of another corporation may 
guarantee their payment, if it disposes of ihem to 
another party in payment of its own debt; and if 
it buys property subject to a mortgage securing 
bonds, it may guarantee the payment thereof, if 
such guaranty is taken as payment pro tanto of its 
debt.^® Where a corporation indorses on a note a 
guaranty of its payment, and such indorsement is 
partly for the accommodation of the maker and 
partly for the purpose of discharging the debt 
which the corporation owed to the maker, the trans¬ 
action will be held to be invalid to the extent which 
it was intended to operate as an accommodation in¬ 
dorsement, and valid to the extent to which it op¬ 
erated as a discharge of the corporation debt to the 
maker of the note.^^ A corporation which purchas¬ 
es merchandise may give in payment of the pur¬ 
chase price a guarantee of the vendor’s debt to a 
third party.^2 If, in fact, a corporation is the real 
principal in a contract, the fact that the form of the 
contract is such that it appears as surety or guaran¬ 
tor, or as otherwise lending its credit, does not ren¬ 
der the contract ultra vires.^® A constitutional pro- 

Mich.—McLellan v. Detroit Pile 
Works, 23 N.W. 321. 66 Mich. 679. 

10. N.J.—Ellerman v. Chicago Junc¬ 
tion R., etc., Co., 23 A. 287, 49 N.J. 
Eq. 217. 

11. N.Y.—^Windmuller v. Standard 
Distilling Co., 94 N.Y.6. 62. 106 
App.Div. 246, affirmed 79 N.E. 1119, 
186 N.Y. 672. 

Tex.—Gaston v. J. I. Campbell Co.» 

Clv.App.. 130 S.W. 222. 

14a C.J. p 743 note 66. 

12. Tex —North Texas State Bank 
V. Crowley-Southerland Commn. 
Co., Civ.App., 146 S.W. 1027. 

14a C.J. p 743 note 67. 

13. Tenn.—Baxter v. Washburn, 9 
Lea 1. 


chards Co., Clv.App., 67 S.W.2d 
1045. 

3 . Cal.—Low V. California Pac, R. 

Co., 52 Cal. 63. 28 Am.R. 629. 

Ill.—Lake St. El. R. Co. v. Carmi¬ 
chael. 56 N.E. 372, 184 Ill. 348, af¬ 
firming 82 lll.App. 344. 

14a C.J. p 743 note 69. 

7 . Ky.—Liberty Coal Mining Co. v. 
Frankel Coal Co.. 268 S.W. 280, 206 
Ky. 647. 

Pa.—Miller v. South Hills Lumber & 
Supply Co.. 6 A.2d 92, 334 Pa. 293. 
14a C.J. p 743 note 60. 

8l Cal.—Low v. California Pac. R. 
Co., 62 Cal. 53. 28 Am.R. 629. 

9. Conn.—Waterman’s App., 26 

Conn. 96. 
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vision prohibiting a corporation from issuing any 
bond or any other obligation for the payment of 
money except for money or property received or la¬ 
bor done, being for the protection of stockholders, 
may be waived by them and they may execute a 
valid guaranty of the payment of obligations of a 
subsidiary company acquired by the corporation.^^ 

Interest or control; subsidiary's obligations. 
Within the rule stated in subdivision a of this sec¬ 
tion, that corporations may lend their credit when 
to do so is in furtherance of their authorized busi¬ 
ness, a corporation may, by reason of its interest or 
control in the party primarily liable, become an in¬ 
demnitor for, or guarantor of, the obligations of a 
subsidiary,^® or may become surety for the obliga¬ 
tions of a corporation in which the surety corpora¬ 
tion is a large stockholder.^® Moreover, where sev¬ 
eral corporations controlled by one stockholder 
were operated as a unit in business transactions, it 
was held that substantial benefits flowed to each 
from an agreement to pledge corporate credit for 
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the benefit of the others, so as to validate such 
agreement.^’^ Similarly, it has been held that, 
where one individual owns practically all of the 
stock in a corporation whose obligations are guar¬ 
anteed as well as the stock of the corporation mak¬ 
ing the guaranty, the interest of the latter was suf¬ 
ficient to validate its guaranty.^® 

On the other hand, it has been held that the mere 
fact that one individual has controlling stock inter¬ 
ests in two unrelated corporations does not validate 
a guaranty by one corporation of a lease made for 
the other, especially when such control was ob¬ 
tained for the express purpose of obtaining such 
guaranty nor does the mere fact that the presi¬ 
dent of one corporation is also the president, and 
controls a majority of the stock, of another corpo¬ 
ration which has subsidiaries of which it owns all 
the stock, make the second corporation or its con¬ 
trolled corporations subsidiaries of the first, so as 
to authorize it to guaranty obligations of such other 
corporations.^® 


14. II.S —tiumlierinen'a Trust Co. v. 
Title Ins. & Inv Co., of Tacoma. 
Wash., 248 F. 212, 160 C.C.A. 290. 

1ft. IJ.S.—Lumbermen's Trust Co. v. 
Title Ins. & Inv. Co. of Tacoma, 
supra—In re Duncan & Goodell 
Co.. DC.Mass., 15 F.Supp. 560. 
N.Y.—Olvany v. Nyamco Associates. 

278 N Y.S 242, 154 Misc. 807. 

14a C J. p. 742 notes 41-43. 

Bsason for mlo 

"A budlness corporation has power 
to guarantee the obligation.s of a 
subsidiary because such a iruarantoe 
may be necessary in order to protect 
the interest of the corporation in the 
subsidiary.”—In re Duncan & (3ood- 
ell Co., D.C.Mass., 15 F.Supp. 550. 
651. 

Actual roooipt of property for 

which gruaranty was griven was held 
to authorize corporation's entering: 
such contract of guaranty —Lumber¬ 
men's Trust Co. V. Title Ins. & Inv. 
Co. of Tacoma. Wash.. 248 F. 212, 
160 C.C.A. 290. 

Bissolutioa of attaohmoat 

The release of an attachment 
against property of subsidiary was 
held to constitute such a property 
advantage to controlling corporation 
as to enable it to enter into an agree¬ 
ment to indemnify surety on a bond 
furnished for dissolving such attach¬ 
ment.—American Surety Co. of New 
York v. 14 Canal St.. 176 N.E. 785. 
27C Ma.ss. 119. 

Subsidiary realty corporation 

Business corporation's execution of 
guaranty of obligations of realty 
company was not ultra vires, where 
realty company was formed for sole 


purpose of holding land for debtor, 
officers, directors, and stockholders 
of both corporations were Identical, 
and stock of realty company while 
issued in names of various stockhold¬ 
ers of debtor were paid for by debt¬ 
or.—In rc Duncan & Goodell Co., D.C. 
Mass., 16 F.Supp. 550. 

Coustltutloual limitatiou ou stook ia- 

BUS 

(1) A state constitutional provi¬ 
sion Imposing limitations on issu¬ 
ance of stock by corporations, except 
for money or property received or 
labor done, has been held not to 
preclude a corporation from entering 
a contract of guaranty of a sub¬ 
sidiary for property actually received 
by the guarantor corporation.—Lum¬ 
bermen’s Trust Co v. Title Ins. & 
Inv. Co. of Tacoma, Wash., 248 F. 
212, 160 rC.A. 290. 

(2) Moreover, if the provision in 
question be construed as for protec¬ 
tion of stockholders of corporations, 
such guaranty became binding on 
guarantor corporation when stock¬ 
holders by appropriate action waive 
their right to the constitutional pro¬ 
tection.—Lumbermen’s Trust ("o. v. 
Title Ins. A Inv. Co. of Tacoma, su¬ 
pra. 

10. Minn,—State Bank of Fairfax v. 

raciiic Elevator Co.. 198 N.W. 304, 

159 Minn. 94. 

17. U.,S.—Gotshal v. Mill Factors 

Corporation, C.C.A.N.Y., 289 F. 

1005. 

Co&struBd as Joiat agroBmoat 

Where three corporations engaged 
respectively in domestic trade in rib¬ 
bons, in exporting domestic ribbons 
and in importing ribbons for domes¬ 
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tic sale, were controlled by same 
stockholder and were operated as a 
unit, an agreement made Jointly by 
them with a factor, authorizing fac¬ 
tor to transfer amounts from credit 
of one to account of any other, and 
to use merchandise consigned to any 
one as collateral for advances to 
any other, was not merely a 
contract of guaranty beyond pow¬ 
ers of corporations, but was 
a joint agreement reasonably nec¬ 
essary in conduct of their busi¬ 
ness to enable them to accomplish 
their objects, and therefore was 
binding on one of them, which subse¬ 
quently became bankrupt.—Gotshal 
V. Mill Factors Corporation, supra. 

18. Minn.—Stromberg-Carlson Tele¬ 
phone Mfg. Co. V George C. Beck¬ 
with Co.. 258 N.W. 314, 193 Minn. 
255. 

Credit for goods sold 

Where owner of practically all 
stock in two mercantile corporations 
is president and sole manager of one 
corporation which executes, by him 
as president, guaranty of credit in 
behalf of other corporation, on 
strength of which a third person sold 
it goods, evidence warranted finding 
that guaranty was valid.—Strom- 
berg-Carlson Telephone Mfg. Co. v. 
George C. Beckwith Co., supra. 

19. U S.—Wm. Filene’s Sons Co. v. 
Gilchrist Co., C.C.A.Mass., 284 P. 
664, affirming. D.C., In re Gilchrist 
Co., 278 P. 235, and certiorari de¬ 
nied Wm. Pilene’s Sons Co. v. Gil¬ 
christ Co., 48 S.Ct. 260. 260 U.S. 
760, 67 L.Ed. 495. 

80, U.S.—In re John B. Rose Co.. 
C.C.A.N Y., 276 F. 416. 
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•. &ierMUM of Boidnaw 

A contract of guaranty la within the power of a cor¬ 
poration at guarantor when it ie within the ecope of Ita 
legitimate business, and when it is made for the purpose 
of increasing the guarantor’s business and is reasonably 
to be expected to have that effect. 

The general principle of law underlying decisions 
as to validity of corporate guaranties which result 
in an increase of the business of the corporation is 
that no authority in a corporation to lend credit to 
another is to be implied simply from the fact that 
it may be beneficial to the corporation to do so, as 
has been stated in subdivision a of this section. It 
must also appear in the evidence that the guaranty 
or lending of its credit by a corporation to another 
is in the course of the authorized business of the 
corporation.21 Applying this principle to these cas¬ 
es, the rule is that a guaranty or contract of sure¬ 
tyship by a corporation is not within its powers 
merely because it will result in an increase of trade 
or business, for a contract may be beneficial, and 
still not be within the scope -of the legitimate busi¬ 
ness of the corporation.22 A guaranty by a corpo¬ 
ration of the note of one of its customers to enable 
the customer thereby to raise money to increase his 
business is designed primarily to increase the bor¬ 
rower’s business, and the benefit to be derived by 
the guarantor from the transaction is indirect, mak¬ 
ing the transaction one of naked guaranty, which 
is ultra vires.28 If, however, the contract of guar¬ 
anty is within the scope of the legitimate business 
of the corporation, and is made for the purpose of 
increasing the guarantor’s business and can reason¬ 
ably be expected to have that effect, it is a contract 
within the powers of the corporation to exccute.2< 
Whether, under the circumstances of a particular 
case, a contract of guaranty is within the scope of 
the corporation’s legitimate business, and whether 


it can be held to be a reasonable means of increas¬ 
ing it, are questions giving a wide range to the ex¬ 
ercise of judicial discretion, and account undoubt¬ 
edly for the confusion and conflict of authority in 
the application of these rules ;25 but a guaranty 
given by a corporation is not ultra vires where by 
entering into such guaranty it thereby created for 
itself a new customer and an additional outlet for 
its manufactured products.28 A corporation may 
sell merchandise on credit where the extension of 
credit is a fair risk of the busincss.27 

In applying the rules discussed in the preceding 
paragraph, it has been held that a corporation en¬ 
gaged in the brewing of beer is authorized to guar¬ 
antee the rent28 or the performance of any condi¬ 
tion in a lease to a saloon keeper who agrees to 
handle its beer.28 It has been held, moreover, that 
a brewing corporation has implied power to sign a 
saloon keeper’s bond as surety, although no express 
or implied contract exists between them that the 
saloon keeper will purchase liquor from the corpo- 
ration,30 since becoming surety for a possible cus¬ 
tomer is a proper and usual moans of promoting its 
busincss.8i So, where it appears that it is cus¬ 
tomary for corporations dealing in lumber to be¬ 
come sureties on building contractors’ bonds, in or¬ 
der to get business, articles of incorporation pro¬ 
viding that the corporation may do all things nec¬ 
essary to carry on the business of manufacturing 
and dealing in lumber will be construed as granting 
the power to become surety on contractors' bonds, 
in the absence of any express statutory prohibi- 
tion.32 Contrary to the holdings in these cases, it 
has been held that a brewing corporation cannot 
lawfully guarantee the payment of rent by a saloon 
keeper trading with it;23 that a brewing corpora¬ 
tion cannot sign an appeal bond as surety for a sa- 


ai. U.S.—Germania Safetv-Vault & 
Trust Co. V. Biynton, Ky., 71 P. 
797. 19 C.C.A. 118. 

82 . U.S.—Wm. Filene’s Sons Co. v. 
Gilchrist Co., C.C.A.Mas8., 284 F. 
664. affirming:. D.C., In re Gilchrist 
Co., 278 F. 235, and certiorari de¬ 
nied Wm. Filene's Sons Co. v. Gil¬ 
christ Co., 43 S.Ct. 250, 260 U.S. 
760. 67 USd. 495. 

14a C.J. P 744 note 72. 

88. U.S.—In re Liquor Dealers* Sup¬ 
ply Co.. Ill.. 177 P. 197, 101 C.C.A. 
867. 

84 . Ill.—See Weiss v. Fred Bender 
Store Fixtures Co., 207 IIl.App. 72. 
Or.—Depot Realty Syndicate v. En¬ 
terprise Brewing: Co., 170 P. 294. 
87 Or. 660. L.R.A.1918C 1001, af¬ 


firmed 171 P. 223, 87 Or. 660, L.R.A. 
1918C 1001. 

14a C.J. p 744 note 74. 

86. N.Y.—Puld v. Burr Brewing Co., 
18 N.Y.S. 456. 

14a C.J. p 744 note 76. 

93. Ill.—Blue Island Brewing Co. v. 
Fraatz, 123 IIl.App. 26. 

27. N.Y.—-Murray v. Smith, 162 N. 
Y.S. 102, 166 App.Div. 528. 

28. U.S.—Miller v. Northern Brew¬ 
ery Co., D.C.Or., 242 P. 164. 

14a C.J. p 744 note 79. 

89. Or.—Depot Realty Syndicate v. 
Enterprise Brewing Co., 170 P. 294, 
87 Or. 660, L.R.A.1918C 1001, af¬ 
firmed 171 P. 228, 87 Or. 560, L.R.A. 
1918C 1001. 

14a C.J. p 744 note 80. 

3a Mich.—Timm v. Grand Rapids 
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Brewing Co., 126 N.W. 357, 160 
Mich. 371. 27 LR.A..N.S.. 186. 

Neb.—Horst v. Lewis, 98 N W. 1046, 
103 N W. 460, 71 Neb. 365. 

Tex.—Munoz v. Brassel, Civ.App., 108 
S.W. 417. 

31. Neb.—Horst v. Lewis. 98 N.W. 
1046. 103 N.W. 460. 71 Neb. 865. 

Tex.—Munoz v. B.-'assel, Civ.App., 108 
S.W. 417. 

38. Ill.—Central Lumber Co. v. 

Kelter, 66 N.E. 643. 201 Ill. 503. 

Wash.—Wheeler v. Evrerett Land Co., 
45 P. 316, 14 Wash. 630. 

3a Ill.—Best Brewing Co. v. Klas- 
sen, 67 N.E. 20, 185 Ill. 37, 76 
Am.S.R. 26. 60 L.R.A. 766, re¬ 

versing 86 IIl.App. 464. 

N.Y.—Pilon v. Miller Brewing Co., 
15 N.Y.S. 57. 
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loon keeper,*^ even thougfh the purpose of the exe¬ 
cution of the bond is to enable the principals to con¬ 
tinue in the business of selling beer and to make 
further purchases of the corporation.^^ It has, 
likewise, been held that a corporation organized for 
the purpose of making iron work for mining plants 
has no power to guarantee the performance of an¬ 
other contract for the erection of a mining plant 
that a corporation chartered for the purposes of 
buying and selling lumber and other building ma¬ 
terials has no power to bind itself as a guarantor 
for the performance of a building contract by an¬ 
other that a corporation organized to compress 
cotton, which leases property from a railroad cor¬ 
poration, cannot lawfully agree to indemnify the 
railroad company against loss suffered by third per¬ 
sons through fault of the company that a cor¬ 
poration organized for the purpose of building a 
plank road cannot lawfully guarantee the payment 
of a loan to another corporation organized to con¬ 
tinue a portion of such road which the former has 
abandoned and that a railroad company, with¬ 
out special authority, cannot guarantee the divi¬ 
dend on the stock of a steamship corporation or¬ 
ganized for the purpose of transporting passengers 
from the terminus of the railroad.^® Neither a 
railroad corporation, nor one organized for the 
manufacture and sale of musical instruments, has 
the power to guarantee the payment of expenses of 


a musical festival, although the guarantee is made 
with the reasonable belief that the festival would 
be of great pecuniary benefit to the corporation, and 
expenses were incurred in reliance upon such guar¬ 
antee.^^ 

§ 1233. Guaranty of Dividends on Stock 

Ordinarily, a corporation cannot guarantee the pay¬ 
ment of dividends on the shares of another corporation 
although this power may exist in certain circumstances. 

In the absence of express legislative authoriza¬ 
tion, a corporation cannot guarantee the payment of 
dividends on the shares of another company.^ 2 \ 

corporation cannot guarantee dividends on the stock 
of another corporation as an inducement for such 
corporation to subscribe to the stock of the guar¬ 
antor corporation.*^ Moreover, statutes authoriz¬ 
ing corporations to take and hold stock in any cor¬ 
poration which will promote its own interest, see 
supra § 951, do not authorize the corporation to 
guarantee the stock of a corporation which another 
holds, even though the guaranteeing of such stock 
will promote the interest of the corporation execut¬ 
ing the guaranty.** » 

An agreement “guaranteeing” payment of a fixed 
dividend on stock of another corporation is not nec¬ 
essarily, however, a naked guaranty made without 
consideration.*^ Where a corporation, acting un- 


3ft. Ill.—Boat Brewlrg Co. v. Klas- 
sen, 57 N E. 20. 185 Ill. 37. 76 Am. 
S.R. 26. 50 L.R.A. 765. 

36. Ill.—Beat Brewing: Co. v. Klaa- 
aen, supra. 

36L U.S.—Humboldt Min. Co. v. 
American Mfg;. Min. & Mill. Co.. 
Ohio, 62 P. .756. 10 C.C.A. 415. 

37. U.S.—In re S. P. Smith Lumber 
Co.. D.C.Tpx., 132 P. 620. 

38 . Tex.—Morg:an v. Miasouri, etc.. 
R. Co.. 110 S.W. 978, 50 Tex.Civ. 
App. 420. 

89. Wia.—Madison, etc., Plank-Road 
Co., V. Watertown, etc., Plank-Road 
Co., 7 Wia. 69. 

40l Eng:.—Colman v. Eastern Coun¬ 
ties R. Co., 10 Beav. 1, 50 Reprint 
481. 

41 . Mass.—Davis v. Old Colony R. 

Co.. 131 Mass. 258, 41 Am.R. 221. 
48 . N.Y.—Beveridge v. New York 
El. R. Co., 19 N.E. 489, 112 N.Y. 
1. 2 L.R.A. 648. 

14a C.J. p 745 note 98. 

Stock of gua anteeing corporation see 
supra 9 223. 

43 . Tenn.—Memphis Grain, etc., El. 
Co. V. Memphis, etc., R. Co., 6 S.W. 
62, 86 Tenn. 703, 4 Am.S.R. 798. 

14a C.J. p 746 note 99. 

44 . Ky.—Greene v. Middlesborough 


Town, etc., Co.. 89 S.W. 228, 121 
Ky. 355, 28 Ky.L. 303, 11 Ann.Cas. 
888 . 

45. N.J.—Bijur v Standard Dis¬ 
tilling, etc., Co.. 70 A. 934. 74 N J. 
El. 546. affirmed 81 A. 1132, 78 N. 
J Eq. 582 

N.Y.—Marklove v. Utica, C. & B R. 

Co.. 96 N.Y.S. 795, 48 Misc. 258. 
N.C.—Stagg V. Spray Water Power 
& Land Co.. 89 S E. 47. 171 N.C. 
683. 

Procuring readjustment of corporate 
affairs 

Where corporation has Interest in 
readjustment of another corpora¬ 
tion’s affairs and would receive sub¬ 
stantial benefit on consummation of 
whoie plan, agreement for purpose of 
securing such readjustment amount¬ 
ing to guaranty of payment of a 
fixed dividend on stock of other cor¬ 
poration does not constitute a guar¬ 
anty merely for accommodation of 
another, but is an independent con¬ 
tract based on sufficient considera¬ 
tion.—Bijur V. Standard Distilling, 
etc., Co., 70 A. 934, 74 N.J.Eq. ’646, 
affirmed 81 A. 1132, 78 N.J.Eq. 582. 
Oumulaftiva preferred stock 

Guaranty of corporation, indorsed 
on back of another corporation's 
cumulative preferred stock, to pay 
dividends on such stock of the other. 
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if itself failed to do so, was condi¬ 
tional on continued existence of such 
other, although there was a clause in 
guaranty fixing its duration and pro¬ 
viding that it should continue during 
life of guaranteeing company.—Stagg 
V. Spray Water Power & Lund Co., 89 
S E. 47. 171 N.C. 683. 

On ontstaadiag stock 

(1) A guaranty by one corporation 
of a fixed dividend on stock in an¬ 
other corporation, "so long as the 
certifleates of stock to be outstand¬ 
ing," is presumed to mein "lawfully 
outstanding" as stock in a going con¬ 
cern rather than "outstanding" in the 
sense that it could be used for pur¬ 
pose of production as evidence of 
holder's right under a decree of dis¬ 
tribution after corporation has been 
dissolved.—Bijur v. Standard Dis¬ 
tilling. etc., Co., 81 A. 1132, 78 N.J. 
Eq. 582, affirming 70 A. 934, 74 N.J. 
Eq. 646. 

(2) A guaranty therefor In such 
terms is terminated by dissolution of 
corporation whose stock is guaran¬ 
teed.—Bijur V. Standard Distilling, 
etc.. Co., supra. 

(3) That guaranty is subject to 
such termination does not, however, 
raise by implication any agreement 
on part of guarantor corporation that 
it will not exercise its statutory right 
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der the express sanction of a state statute purchas¬ 
es stock of another corporation, its action in giving 
as part of the consideration of the purchase price 
a guaranty of the dividends on the outstanding 
stock of the company, whose stock it purchased, is 
not ultra vires and illegal as a guaranty of divi¬ 
dends, whether the profits arc earned or not, but is 
valid and»is an absolute agreement to pay stated 
sums at enforceable stated periods as deferred pay¬ 
ments on account of the purchase price of the 
stock.^® 

§ 1234. Enforcement of Liability 

Contracti of guaranty may under certain eircum- 
atancee be enforced againat eorporationa aa guarantora, 
aubject to claima of creditors when the contract fa execut¬ 
ed without consideration. 

Wherever the act of a corporation in guarantee¬ 
ing the payment of another's debt mafy be consider¬ 
ed as having been reasonably necessary to carry 
out the purposes of the corporation, third persons 
dealing with the party whose debts arc guaranteed 
may maintain an action on the guaranty.^^ So 
bona fide owners of a corporate bond guaranteed by 
another corporation may in a proper case enforce 
such guaranty, notwithstanding the statute permits 
such guaranty to be made only on condition that it 


is authorized by a majority of the stockholders of 
the guarantor corporation, and such statutory au¬ 
thorization by the stockholders is not obtained. 
Such guaranty is not enforceable, however, by hold¬ 
ers of the bonds who are not bona fidc.^* 

Where a guaranty is executed by a corporation 
without consideration, although it may be enforce¬ 
able by reason of the unanimous consent of its 
stockholders, the obligation created is subject to 
the claims of creditors.^® 

Defenses available to sureties generally when 
sued by their creditors, see the C.J.S. title Prin¬ 
cipal and Surety §§ 254-256, also 50 C.J. p 194 note 
50-p 195 note 67, are available to a corporation 
when sued as a surety.When a corporation, sued 
as a surety, was authorized to enter into suretyship 
contracts only on receiving consideration, it was 
required to show that such consideration was lack¬ 
ing in order to establish the defense of ultra vires.**^ 

Performance by other party to transaction. An 
ultra vires contract of guaranty or suretyship has 
been held unenforceable against the corporation al¬ 
though the promisee has fully performed. All that 
he may recover, in such case, is the value of his 

promise.**^ 


13. Assumption op Another’s Debts or Obligations 


§ 1235. In General 

A corporation may, under certain circumetances, as¬ 
sume the debts and obligations of another. 

A corporation may become liable for the debts of 
another corporation or individual where it has ex¬ 
pressly or impliedly assumed them,®3 the ab¬ 
sence of an express prohibition,®^ and where the 
contract is on sufficient consideration;®® but a cor¬ 


poration has no power to assume a debt of another, 
except for a sufficient consideration, and in fur¬ 
therance of the object of its creation.®® So, as a 
general rule, a corporation cannot bind itself by a 
contract assuming a debt due by a stockholder to a 
third person. This rule also applies to a contract by 
a corporation to pay the purchase price of stock 
sold by a stockholder to a third person ;®7 nor can 
a corporation empowered to acquire property and 


as a stockholder to dissolve corpora¬ 
tion whose stock is eruaranteed.—Bi- 
Jur V. Standard Distilling, etc., Co., 
supra. 

4a. N.T.—Windmuller v. Standard 

Distilling Co.. 94 N.Y.S. 52, 106 
App.Div. 246. affirming 79 N.E. 
1119. 186 N.Y. 672. 

4J7. R.I.—Morgan v. Hall, etc., Co., 
83 A. 113, 34 R.I. 273. 

4B. U.S.—Louisville, N. A. & C. R. 

Co. V. Louisville Trust Co., Ky., 19 
S.Ct. 817, 174 U.S. 652. 43 L.Ed. 
1081, affirming 75 F. 433. 22 C.C. 
A. 378, reversing. C.C.. 69 P. 431. 
4a. U.S.—In re Prospect Worsted 
Mills. D.C.Mass., 126 F. 1011. 

50. Or.—^Ausplund v. .<Etna Indemn. 
Co., 81 P. 677, 82 P. 12. 47 Or. 10. 

51. Oa.—Bankers' Trust & Audit 


Co. V. Hanover Nat. Bank of New 
York. 134 S.E. 196, 36 Ga.App. 619. 

sa. U.S.—Williams v. Sawyer Bros.. 
C.C.A.N.Y., 46 F.2d 700. 

63L U.S.—Charles Broadway House. 
Inc., V. Cooper, C.C.A.Fla., 69 F. 
2d 671, 672, citing Oorpns Juris— 
Gross V. Tierney, C.C.A.W.Va., 66 
F.2d 578. 

N.Y.—Santos v. National Bank of 
Glens Falls. 223 N.Y.S. 817, 130 
Misc. 348. 

14a C.J. p 746 note 22. 

Liability of reorganized corporation 
see infra S 1693. 

54. Ky.—^Kentucky Citizens' Bldg., 
etc.. Assoc. V. Lawrence. 49 S.W. 
1069, 106 Ky. 88, 20 Ky.L. 1700. 
Frofltabls IZLTsstiBS&t immaterial 
That the assumption of an in¬ 
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debtedness secured by a lien may 
have been regarded by the corpora¬ 
tion, and may in fact have been, a 
profltable investment is Immaterial in 
determining the corporation's power 
and authority to so obligato itself 
where prohibited by statute from 
making such investment.—National 
Equitable Soc. v. Alexander. Tex.Civ. 
App., 220 S.W. 184. 

65. U.S.—-Charles Broadway Rouss, 

Inc. V. Cooper. C.C.A.Fla., 69 P.2d 
671, 672, citing Corpus Juris. 

14a C.J. p 746 note 24. 

5& Fla.—E. O. Roper. Inc., v. Wil¬ 
son & Toomer Fertilizer Co.. 166 
So. 883, 116 Fla. 796. 

14a C.J. p 746 note 26. 

67. U.S.—Shumport v. Columbia 

Nat. State Bank, S.C., 231 F. 82. 146 
C.C.A. 270. 
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assume obligations of others voluntarily assume a 
private individual’s obligation unconnected with any 
acquisition of property.®* 

A consideration exists where the corporation buys 
property for use in its business subject to the ven¬ 
dor’s indebtedness incurred with reference to such 
property.*® So where a partnership is incorporat¬ 
ed, and the corporation takes over the assets and 
the business of the partnership, the consideration 
exists and the corporation has power to assume the 
debts of the partnership;*® and the rule is the 
same where the corporation takes over the business 
of another corporation,or of an individual, ex¬ 
cept that, in the case of an individual vendor, the 
corporation assumes the business debts only,*2 and 
not the individual debts of the vendor.®* Where 
money borrowed by an officer is used for the benefit 
of his furporation there exists sufficient considera¬ 
tion for its assumption of th? debt.®^ 

Whether there has been an assumption of the 
debts of another depends on the intention of the 
parties,®* which may be express or implied.®® 

Where in accordance with the rules stated in pre¬ 
ceding paragraphs of this section a corporation 
makes a transfer of its property to iiidniduals un¬ 
der an agreement providing for the assumption of 
liabilities by the individual transferees, and these 
individuals later form a corporation to take over 


the property, the corporation takes the property 
charged with the provision in the agreement as to 
the assumption of liabilities, and, in such case, the 
formality of a resolution of a corporation to pay 
the debts of the vendor corporation is not neces¬ 
sary ;®'^ but a sale and transfer by a partnership of 
a part only of its property to a corporation compos¬ 
ed of stockholders, some of whom are members of 
the partnership and others not, does not import an 
assumption by the corporation of the partnership 
debts.®* When a corporation, however, accepts ti¬ 
tle to property held by the vendor subject to the 
conditions of certain contracts, of which contracts 
the corporation has actual or imputed knowledge, it 
assumes the obligations of such contracts," without 
formal action by its directors.®® 

Succession **(is of a certain date** Where a cor¬ 
poration succeeds to the business of individuals *‘as 
of a certain date,” liabilities accruing after that date 
are liabilities of the corporation, even though the 
transaction upon which the liability is grounded oc¬ 
curred prior to the actual incorporation and trans¬ 
fer of the property.*^® 

Where debts are not assumed. Where there is 
no assumption of debts of the vendor by the vendee 
corporation, there can be no recovery against the 
vendee for the indebtedness of the vendor,7l even 
though the indebtedness is of long standing,*^2 and 


58. Ma8s.—U. S. PIdolity & Qua ran-1 
ty (^o. V. Kngllah Con.sl Co, 20 N 
E2d 939 

59. Cal.—Western Nat. Bank v. 
Wittman. 161 P 137, 31 Cal App ! 
615. 

Ky —Farniors' Bank v Ohio Rivei 
Line Steamboat Co, 56 SW 719, 
lOK Ky. 447, 22 Ky U 132 
14a C.I p 716 notr 29 
anenxnbraiice 

A corporation having authority to 
purchase property may. a.s part of 
the consideration, assume the pay¬ 
ment of an encumbrance on the 
properly.—Woods Inv Co v. Palmer, 
46 P. 237, 8 Colo.App. 132 

Pasrment of all debts absolutely 

Interpretation of a stockholder’s 
resolution was held not to authorize 
a contract to pay all the debts of 
the selling corporation absolutely, in 
consideration of a transfer of its 
property —Hi-Spool Sewing Mach. Co 
V. Acme Mfg. Co.. 26 N E. 9.91, 163 
Mass. 404. 

•0. Conn.—Waterman’s App., 26 
Conn. 96. 

N.T.—Santos v. National Bank of 
Glens Falls, 223 N.T.S. 817, 130 
Mlsc. 848. 

14a C.J. p 746 note 30. 

19 C.J.S.—69 


Avoiding qissolutloa and litigation 

A.ssumption by corporation of debts, 
of its predecessor partnership w'heii 
that seemed the prudent thing for 
the corporation to do in order to 
avoid dissolution and litigation was 
held to be W'lthin the powers of such 
corporation and w^as not malum in 
se.—Santos v National Bank of 
Glens Falls, supra 

61. Lia.—Hutchinson’s Succ., 36 So. 
639, 112 La. 656. 

Assumption of liability on consoli¬ 
dation see infra S 1630. 

62. Colo.—Curtis v. Smelting Nat. 
Bank, 96 P. 172, 43 Colo. 391 

14a C.J. p 746 note 32 

63. Minn.—Minneapolis Trust Co. v. 
Clark, 49 NW 386, 47 Minn 108. 

Wash—Mooney v O P Mooney Co., 
128 P. 225. 71 Wash. 258. 

14a C J p 747 note 34 
64L I’a.—Miller v. South Hills Lum¬ 
ber & Supply Co., 6 A.2d 92, 334 
Pa. 293. 

66. Fla.—^E. O. Roper, Inc. v. Wil¬ 
son & Toomer Fertilizer Co., 156 
So 883, 116 Fla. 796. 

Tex.—Fox V. Robbins, Civ.App.. 70 
SW 597. 

66 . Fla.—E. O. Roper, Inc., v. Wil¬ 
son & Toomer Fertilizer Co., 166 
I So. 883, 116 Fla. 796. 
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67. N T —Thorn v Volunteer St. 
Gregory Hospital, 110 N Y.S. 931, 
59 Misc, 442 

14a C J. p 747 note 40. 

68 . W.Va.—Swing v Taylor, 70 S. 
E. 373, 68 WVu 621. 

69. US—Continental Trust Co. v 
Toledo, St L & K C. R. Co. C.C. 
Ohio, 86 F. 929, affirmed 95 F. 497, 
36 CC.A 155. 

70. Wis —Ziomer v. C. G. Bretting 
Mfg. Co., 133 N.W. 139, 147 Wis 
252, Ann.Cas.l912D 1276. 

14a C J. p 747 note 49. 

71. U S —Royal Baking Powder Co. 
V. Hessey. C.C.A Md.. 76 F.2d 646. 
affirming, DC., In re L. Van Bok- 
kelcn, 7 F.Supp. 639, certiorari de¬ 
nied Lowendahl v. Hessey, 56 S.Ct. 
110, 290 U.S. 695, 80 L Ed. 421. 

Ill—Herndon v. Germania Mut. Sav. 

Soo., 146 Ill.App. 401. 

N.C.—McAlister v. American Ry. Ex¬ 
press Co.. 103 S.E. 129, 179 N.C 
556, 15 A.L.R. 1090. 

Pa.—M H. McCloskey, Jr., v. North 
Penn Bank, 113 A. 371. 270 Pa. 284 
Tex.—Horton Mfg. Co. v Hardy 
Light Co., Civ.App.. 294 S.W. 320. 

72. Ill.—Lawrence v. Nyberg Auto. 
Works, 162 Ill.App 348. 
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the vendee corporation succeeded to the business of 
the vendor.73 

Who may object; estoppel, A creditor of a cor¬ 
poration has standing to object to the corporation 
assuming the debts of another corporation,*^^ but a 
stranger who is not a creditor of the vendee corpo¬ 
ration cannot be heard to complain thereof.^® A 
corporation which purchased property from another 
corporation and as a part of the consideration 
agrees to assume bonds issued by the vendor corpo¬ 
ration is estopped from attacking the validity of the 
bonds, or raising the question of fraud in the con¬ 
struction of the work for which the bonds were 
originally issued; and a stockholder of the vendee 
corporation is also estopped.7® Where a corpora¬ 
tion acting within the scope of its corporate pow¬ 
ers purchases and takes into its possession all the 
property of a partnership which has been operating 
the same property, no other consideration for the 
purchase having been given, it is estopped to deny 
an assumption of the partnership’s debt as the con¬ 
sideration of the purchase.^7 

14. Taking 

§ 1237. In General 

Subject to certain restrictlone, eorpbratione have 
power to take aecurltlea In the ordinary course of busi¬ 
ness. 

Subject to certain restrictions which will be con¬ 
sidered hereafter, see infra § 1238, the power to re¬ 
ceive ordinary evidences of debt which are re¬ 
ceived by individuals in the regular and ordinary 


§ 1236. Enforcement of Liability 

One sseklng to snforos the liability Imposed by a 
corporation’s assumption of another’s debts must show 
the amount of the original Indebtedness and the terms 
of the contract under which It Is alleged that the corpo¬ 
ration assumed such debts. 

In an action against the corporation to recover 
for a debt pf which, it is alleged, the corporation 
has assumed the payment, it is part of plaintiffs 
case to show the amount of the original indebted¬ 
ness at the time of the alleged assumption, and also 
the terms of the contract under which it is alleged 
the corporation assumes the debt.*^® 

Where action is brought against the original 
debtor, a judgment secured against the debtor is 
not binding on the corporation which is alleged to 
have assumed the debt, in the absence of evidence 
that the corporation was notified of the action 
against the debtor and given opportunity to defend; 
nor may a creditor who has recovered judgment 
against the original debtor recover, in a suit against 
the corporation to enforce the obligation assumed, 
more than the amount of the original indebtedness 
forming the basis of the judgment against the orig¬ 
inal debtor, with interest.^® 

Securities 

course of business, including negotiable paper, may 
be regarded as one of the implied or inherent pow¬ 
ers of all corporations,®® and under the implied 
power enjoyed by every corporation it may take 
bonds, promissory notes, and other choses in ac¬ 
tion in the course of its regular business.®^ In the 
absence of statutory restrictions it may take a mort¬ 
gage or deed of trust on real property,®® even 


73. Ill.—Lawrence v. Nyberg:, Auto. . rations see Banks and Banking SS 
Works, supra. 389-393. 702-704, 1008, 1058. 


74. U.S.—Pantaze v. Murphy, C.C.A. 
Tex.. 54 F.2d 895, certiorari denied 
63 S.Ct. 10. 287 U.S, 699, 77 L.Bd. 
622. 

Idaho.—Bprke Land, etc., Co. v. 
Wells. 60 P. 87, 7 Idaho 42. 

75. Idaho.—^Burke Land, etc., Co. v. 
Wells, supra. 

70. Cal.—Smith v. Perries, etc., R. 
Co.. 61 P. 710, 6 Cal.Unrep.Cas. 889. 

77- Mo.—Leckie v. Bennett, 141 S. 
W. 706, 160 Mo.App. 146. 

701 N.T.—O’Donnell v. Braun ft 
Kohn, Inc., 167 N.Y.S. 914. 

70- N.T.—O’Donnell v. Braun ft 
Kohn, Inc., supra. 

80i Tex.—Malone v. Republic Nat. 
Bank ft Trust Co., Civ.App., 70 S. 
W.2d 809, error dismissed. 

14a C.J. p 752 note 39. 

Security for loans by banking corpo- 


81. La.—^William D. Seymour ft Co. 

V. Castell. 107 So. 143, 160 La. 371. 
N.T,—Male v. Atchison, T. & S. F. 
Ry. Co.. 129 N.E. 468, 230 N.T. 168, 
16 A.L.R. 1098. affirming 166 N.T.S. 
693, 179 App.DIv. 87—Meserole Se¬ 
curities Co. V. Cosman, 234 N.Y S. 
260, 226 App.Div. 21. affirmed 170 
N.E. 619, 253 N.Y. 130. 

14a C.J. p 762 note 44. 

Bonds of subsidiary 

A corporation can purchase the 
bonds of a railroad company of which 
it owns the controlling interest and 
hold the bonds as valid obligations. 
—Male V. Atchison. T. ft B. F. Ry< 
Co., 129 N.E. 458, 230 N.Y. 168, 16 
A.L.R. 1098, affirming 166 N.Y.S. 693, 
179 App.Div. 87. 

Not# Of president 
Where president of corporation was 
unable to pay personal note to bank 
without receipt of dividends on his 
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stock or sale of his stock pledged to 
bank to secure note, purchase of not** 
by corporation for business reason of 
avoiding payment of dividends and 
sale of pledged stock was held to b** 
within the implied powers of such 
corporation.—Malone v. Republic Nat. 
Bank ft Trust Co.. Tcx.Civ.App., 70 
S.W.2d 809, error dismissed. 

80 Ind.—Peru Bridge Co. v. Hen¬ 
dricks, 18 Ind. 11. 

14a C.J. p 499 note 63, p 508 note 60, 
p 762 note 46. 

GauesUatioa 

Under a statute requiring that for 
cancellation of a mortgage to a cor¬ 
poration there must be indorsed on 
such mortgage an authorization to 
cancel the same, a purported author¬ 
ization written on a separate piece 
of paper attached to the mortgage 
was held to be insufficient to war¬ 
rant cancellation.—^William L. Black 
Implement Co. v. Blair, 140 A. 679, 
104 N.J.Law 229. 
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though not authorized to purchase or deal in land,^^ 
and although unable to take the oath required by 
statute,®* and it may, as incident thereto, insure 
the property taken as security.®® In like manner, a 
corporation may take a mortgage or pledge of per¬ 
sonal property to secure debts due to it,®® and by 
the weight of authority it may take stock in anoth¬ 
er corporation, see supra § 951, or its own stock, see 
supra § 950, as collateral security for loans or debts 
otherwise due it. 

Under express grant of power. Where the pow¬ 
er of a corporation to take securities is expressly 
granted, in general terms embracing “such real or 
personal securities as the corporation may deem 
proper” the power is not limited to such securities 
as are in existence or the subject of sale at the date 
of its charter ;®^ and where the grant authorizes an 
investment in public stocks or “other securities,” 
the corporation has power to take as security any 
forms of commercial paper or security.®® 

Implied from grant of other powers. The pow¬ 
er of a corporation to take security is implied from 
the grant of authority to make loans.®® The power 
of taking of certain securities may be implied from 
the grant of an express power to charge interest on 
such securities,®® or to invest capital in such securi¬ 
ties,®! or to take the property covered by the se¬ 
curity to the corporation.®® 

Presumption of regularity. The presumption is 
that securities held by a corporation were properly 
received by it in the course of its regular business 
transactions.®* 


To whom securities may be executed. Where a 
corporation may take securities, it is immaterial in 
absence of statutory regulations whether they arc 
executed directly to the corporation®* or to its offi¬ 
cers,®® or to its members,®® or to an outsider, and 
by him assigned to the corporation.®^ 

State where securities taken. As regards the 
power of corporations to take securities it is imma¬ 
terial in what state they are taken unless the laws 
of the state where they are taken prohibit the trans¬ 
action.®® 

As affecting validity of, or liability on, security. 
It has been held that a bond is not invalid because 
given to a corporation not authorized by its charter 
to take it,®® but no liability is incurred if it is given 
to a corporation of another state which is not au¬ 
thorized to do business within the state where the 
bond is executed.! 

§ 1238. Restrictions 

The power of a corporation to take cecurltiee It tub- 
Jeet to certain definite rectrictione. 

One of the most common forms of restrictions on 
a corporation's power to take securities is that pro¬ 
hibiting it from discounting bills or notes, or from 
buying or selling bills of exchange and construed 
as a prohibition of the corporation from doing a 
banking business.* A distinction between “taking 
securities” and “dealing in securities” underlies 
many of the court decisions on the operation and 
effect of statutes restricting a corporation's power in 
this respect. A “dealing in securities” has refer- 


Batlifaotioa 

In an action against a corporation 
for the statutory penalty under Code 
1907 8 4898, for failure to enter sat¬ 
isfaction of a mortgage, evidence 
that notice to enter the satisfaction 
was given to F with no showing as 
to his relation, if any, to the corpo¬ 
ration, would not support a judg¬ 
ment.—T. Li. Farrow Mercantile Co. 
V. Vest, 90 So. 59, 18 Ala.App. 243. 
Taking Mslgnmsnt of mortgags 
Cal.—Dunne v. Independent Order of 
Foresters, 196 P. 41, 186 Cal. 211, 
18 A.L.R. 639. 

83. WiH.—Blunt v. Walker, 11 Wis. 
334, 78 Am.D. 709—Clark v. Far¬ 
rington, 11 Wis. 306. 

14a C.J. p 762 note 47. 

84. Tenn.—Lincoln Sav. Bank v. 
Ewing, 12 Lea 698. 

88. Ill.—Chicago Bldg. Soc. v. Cro¬ 
well, 66 Ill. 453. 

8& Ala.—State v. Rice," 66 Ala. 83. 
14a CJ. p 753 note 60. 

87. Ohio.—Ashland Bank v. Jones, 
16 Ohio St. 146. 


88. Md.—Duncan v. Maryland Sav. 
Inst., 10 Gill & J. 299, 

89. U.S. — Reconstruction Finance 
Corporation v. McCormick, C.C.A. 
Ill., 102 F.2d 305, affirming, DC., 
Reconstruction Finance Corpora¬ 
tion V. Central Republic Trust Co., 
17 F.Supp. 263. 

90l Ark.—Reed v. State Bank, 5 Ark. 
193. 

14a C.J. p 763 note 64. 

91. Ind.—Daly v. U. S. National L. 

Ins. Co., 64 Ind. 1. 

14a C.J. p 763 note 56. 

Purpose not authorised by eharter 
Where securities are taken appar¬ 
ently in exercise of the power to in¬ 
vest. but really for a particular pur¬ 
pose not authorized by the corpora¬ 
tion's charter, the taking of the se¬ 
curities is ultra vires.—Straus v. Ea¬ 
gle Ins. Co., 5 Ohio St. 69—14a C.J. 
p 753 note 67. 

98. Tenn.—Bennet v. Union Bank. 5 
Humphr. 612. 

14a C.J. p 763 note 66. 
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93. Mo.—Hart v. Missouri State 
Mut. F.. etc.. Ins Co , 21 Mo. 91. 

N.J.—Trenton Banking Co. v. Wood¬ 
ruff, 2 N.J.Eq. 117. 

14a C,J. p 753 note 68. 

94. N.Y.-—Mann v. Eckford, 15 Wend. 
602. 

96. U.S.—Baldwin v. Newbury Bank, 
Mass., 1 Wall. 234. 17 L.Ed. 634. 

14a C.J. p 753 note 60. 

98. Pa—Greenfield v. Teates, 8 
Rawle 158. 

97. N.Y.—Mann v. Eckford, 15 Wend. 
502. 

98. U.S.—Tombigbee R. Co. v. Knee- 
land. Ala., 4 How. 16. 11 L.Ed. 856. 

14a C.J. p 753 note 63. 

99. S.C.—State Bank v. Hammond, 
30 S.C.L. 281. 

1. Ind.—Daniels v. Barney, 22 Ind. 
207. 

8. N.J.—Earle v. American Sugar 
Refining Co., 71 A. 391, 74 N.J.Eq. 
761. 

14a C.J. p 753 note Cl. 
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encc to the nature of the business which a corpora¬ 
tion is authorized to conduct while a “taking of se¬ 
curities** refers merely to isolated transactions not 
constituting in themselves the principal business ac¬ 
tivities of the corporation but merely connected 
with them and incidental thereto,^ and so a law 
prohibiting a corporation from dealing in anything 
except certain securities does not prohibit it taking 
other securities for debts due to it,^ nor does a law 
prohibiting a corporation dealing in certain securi¬ 
ties operate as a restriction on the receiving of 
such securities in the course of its ordinary regular 
business.® 

Where corporations are organized to lend money, 
restrictions on their power to take security for au¬ 
thorized loans are not to be implied but must ex¬ 
pressly appear,® Where corporations which are au¬ 
thorized to loan money are expressly prohibited 
from loaning on particular kinds of security, how¬ 
ever, the taking by a corporation of the prohibited 
security is, of course, an ultra vires act.^ Sim¬ 
ilarly, if the charter prescribes or specifies partic¬ 
ular securities for the investment of the corporate 
funds, this as a general rule excludes the power to 
loan money on any other security;* but the ques¬ 
tion must depend in all cases upon the intention of 
the legislature, and the rule cannot apply when a 
contrary intention appears.® 

Where restrictions are placed upon a corpora¬ 
tion's power to take certain securities in the form 
of conditions placed upon their taking the securities 
and thereafter holding them, a corporation taking 
such securities takes and holds them subject to the 


conditions named. 

The power of a corporation to take securities is 
subject to the restriction that it shall not have pow¬ 
er to receive securities given to it in promotion of 
an unauthorized purpose.^i 

§ 1239. Enforcement 

A corporation hfiay be permitted to enforce aecurltlea 
which it haa taken. 

So long as a corporation violates no express re¬ 
striction. it may take any usual or appropriate steps 
to realize on the securities taken by it.i® Moreover, 
by the weight of authority it is held that a borrow¬ 
er cannot set up the violation of such a restriction 
or prohibition in defense of an action to recover a 
loan, or in order to avoid the security.^* There 
exists, however, authority to the effect where a 
corporation employs its funds without authority 
from Its charter or governing statute or in viola¬ 
tion of some express statutory prohibition in taking 
security it cannot be enforced.^^ 

Where the enforcement of a security is permit¬ 
ted, such enforcement is governed by the terms of 
the contract, and for this purpose a charter restric¬ 
tion upon a corporation's power to take security is 
to be considered as a part of the contract which it 
makes to take and hold such securities, and as con¬ 
trolling other terms in the contract inconsistent with 
it.i® 

Where a security is taken in a transaction which 
is good in part, and the good can be separated from 
the bad, it may be enforced in so far as it is good.^* 


15. Salks, and Assignmknts 


§ 1240. Form, Requisites and Validity 

Sales and assignments by corporations, to be valid, 
must be within the corporate powers, made In good faith 
and In conformity with governing charter or statutory 
regulations. 


A sale or an assignment by a corporation of its 
assets, in order to be valid, must be within its pow¬ 
ers under its charter or governing statute, be made 
in good faith, and must conform in the manner of 


3. Mo.—Buckley v. Brigrfrs. 30 Mo. 
452—Hart v. Missouri State. Mut. 
F. & M. Ins. Co.. 21 Mo. 91. 

S.3 .—Trenton Bankiner Co. v. Wood¬ 
ruff. 2 N.J.Bq. 117. 

4b N.J.—Trenton Bankingr Co. v. 

Woodruff, supra. 

14a C.J. p 753 note 69. 

5. Mo.—Buckley v. Brigrgrs, 80 Mo. 
452. 

14a C.J. p 753 note 70. 

6ii U.S. — Reconstruction Finance 
Corporation v. McCormick, C.C.A. 
Ill., 102 F.2d 306, afiirminer, D.C., 
Reconstruction Finance Corpora¬ 
tion V. Central Republic Trust Co., 
17 F.Supp. 263. 


7. Wis.—Germantown Farmers' Mut. 
Ins. Co. V. Dhein, 43 Wis. 420. 28 
Am.K. 549. 

14a C.J. p 764 note 72. 

& N.y.—North River Ins. Co. v. 

Lawrence. 3 Wend. 482. 

14a C.J. p 754 note 74. 

9. Ohio.—^Washingrton Nat. Bank v. 
Continental L. Ins. Co., 41 Ohio 
St. 1. 

14a C.J. p 754 note 75. 

10. N.Y. — Merritt . v, Lambert, 
HofTm. 166. 

14a C.J. p 756 note 80. 

11. lowflL.—Simpson Centenary Col¬ 
lege V. Bryan, 60 Iowa 293. 

14a C.J. p 762 note 40. 
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12. La.—Deloach v. Jones. 18 La. 
447. 

14a C.J. p 499 note 63. p 508 note 60, 
p 755 note 81. 

13. 111.—^American Radiator Co. v. 
Walker, 276 Hl.App. 150. 

14a C.J. p 755 note 84. 

14. Ill.—Calumet, etc., Canal, etc., 
Co. v. Conkling, 112 N.E. 982, 273 
111. 318, L.K.A.1917B 814. 

14a C.J. p 499 note 66. 

15. N.Y.—Farmers’ L. & T. Co. v. 
Ferry, 3 Sandf.Ch. 339. 

14a C.J. p 766 note 90. 

16. U S.—Kansas Valley Nat. Bank 
v. Rowell, CC.Kan., 1% F.Cas.No. 
7.611. 2 Dill. 371. 
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its execution to charter or statutory regulations.^^ 
The transfer must also be made by the corporation 
as an entity rather than by the stockholders.^* 
Failure to comply with the requirements of a reve¬ 
nue statute may not, however, invalidate a sale of 
corporate assets;^* nor need an assignment by a 
corporation be in compliance with statutes purport¬ 
ing to regulate sales of corporate property.^o In 
the absence of statutory regulation a bill of sale 
or assignment need not follow any fixed form of 
words, provided only it is apparent that it is the 
act of the corporation,*^ nor is the rule so strict as 


in cases of conveyance of real property,** which 
are considered previously in this Title, see supra §§ 
1095-1103. So the mere fact that the corporate 
property, constituting the subject of sale, is not de¬ 
scribed by deed is immaterial where no deed was 
required to complete such sale,** nor may a formal 
bill of sale be required to effectuate a transfer of 
personal property belonging to a corporation.*^ A 
transfer of a corporation's personal property, tangi¬ 
ble or intangible, by sale or assignment, when made 
in the name and as .the act of the corporation is 
sufficient.** 


17. Ala.—Clanton Bank v. Robinson, 
70 So. 270, 195 Ala 194. 

Minn.—Baclch v. Northland Transp. 

Co.. 242 NW. 379, 1K5 Minn 644. 
Utah.—Boston Acme Mines Develop¬ 
ment Co. V. Clawson, 240 P. 165, 
66 Utah 103. 

Oanoellation aad raaelMloa of as- 
siifiunsBt 

A corporation's cancellation and re- 
scis.sion of an assignment previously 
made to the corporation does not con¬ 
stitute a “sale" or “other disposi¬ 
tion" of corporate property so as to 
require compliance with a statute 
refculatins such transactions.—In re 
Norcor Mfg. Co., C.C.A.Wis., 97 F, 
2d 208. 

Participation ocrtldoatM as aaslifB- 
mont of mortffago 

The i.ssuancc of what is frequently 
termed a “mortf^age participation 
certificate" by a corporation mortga- 
jcee which purports to distribute to 
the holder rights and interests un¬ 
der a mortgage has been hold not to 
constitute an assignment of the 
mortgage according to the ordinary 
meaning of the term where the is¬ 
suing company remains mortgagee of 
record and retains the right to con¬ 
trol or to release or to foreclose the 
mortgage In its own name.—City of 
Baltimore v. Harper, 129 A. 641, 148 
Md. 234 

18. Mass.—Smith v. Hurd, 12 Mete. 
371, 46 Am.D. 690. 

Mich —Rough V. Breitung, 76 N W. 

147, 117 Mich. 48. 

14a C.J p 755 note 96. 

Bankruptcy of stockholder 

The bankruptcy of the majority 
stockholder has been held not to in¬ 
validate an assignment of a corpo¬ 
ration's claim.—Kresel v. Goldberg, 
150 A. 693. Ill Conn. 475. 

Payment of consideration to stock, 
holders 

A contract of sale which contem¬ 
plates the payment of the considera¬ 
tion directly to the stockholders Is 
not always void, if the sale is prop¬ 
erly authorized, and not questioned 
by the creditors or stockholders of 
the corporation.—Goodman v. Pur¬ 
nell, N.Y., 187 P. 90, 109 C.C.A. 408— 
14a C.J. p 631 note 11. 


19. Pa.—Ringler v. Atlas Portland 
Cement Co.. 151 A. 815, 301 Pa. 176. 
Sals without notice 

Statute requiring corporations sell¬ 
ing In hulk more than flfty-onc per 
cent of their property to give notice 
to auditor general and pay taxes on 
the transfer was held not to invali¬ 
date sale of corporate assets without 
such notice—Ringler v. Atlas Port¬ 
land Cement Co., supra. 

80. Mont.—Pioneer Minerals Corpo¬ 
ration v. Uarabie Bros. Bankers, 
43 P.2d 884, 99 Mont. 358. 

Zn pursuance of composition agres- 
msnt 

Assignment by corporation to trus¬ 
tee pursuant to composition agree¬ 
ment of interest under escrow agree¬ 
ment whereby corporation was to 
re<*elve price for sale of property was 
held not a “sale," within statutes 
providing for procedure for sale of 
corporate property.—^I^ioneer Miner¬ 
als Corporation v. Larabie Bros. 
Bankers, supra. 

81. N.H.—Flint v. Clinton Co, 12 N. 
H. 430, 

14a C J. p 755 note 94. 

83. Fla.--Lay v. Austin, 7 So. 143, 
25 Fla. 933. . 

Mo.—Musser v. Johnson, 42 Mo. 74, 
94 Am.D. 316. 

14a C J. p 755 note 95 
33. Utah.—Boston Acme Mines De¬ 
velopment Co v. Claw'son, 240 P. 
165. 66 Utah 103. 

Mining machinery 

In suit involving ownership of min¬ 
ing machinery, contention that prop¬ 
erty, sold by one mining company to 
subsidiary mining company, was not 
sulticiently described in deed to give 
notice to subsequent Judgment cred¬ 
itor and purchaser at execution sale, 
was held to be without merit w'here 
offer and acceptance of themselves 
operated as complete transfer of title 
without necessity of deed.—Boston 
Acme Mines Development Co. v. 
Clawson, supra. 

84L U.S.—City of Brunswick v. 
Steinhardt, C.C.A.Ga., 293 F. 571. 

Machinery 

An agreement, made in good faith, 
between a street railway company 
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which had built a power house and 
installed machinery on land leased 
from another corporation, and the 
lessor, that the latter should take 
the property in satisfaction of an 
indebtedness, which agreement was 
duly ratified by both corporations 
after expiration of the lease, was 
held to be effective, without execu¬ 
tion of a formal hill of sale for the 
machinery, conceding that it was per¬ 
sonalty and did not pass to the les¬ 
sor as part of the realty on expira¬ 
tion of the lease—City of Brunswick 
v. Steinhardt, supra. 

85. Minn —Bacich v Northland 
Tr.ansp. Co., 242 NW 379, 185 

Minn. 544. 

Mo.—City of Maplewood ex rej. and 
to Use of Citizens' Bank of Maple¬ 
wood v. Johnson, App., 273 S.W. 
237. 

Tex.—Burge v. Broussard, Civ.App., 
25S SW 502 
14a C.J. p 755 note 97. 

ElTect of misnomer of corporation in 
contracts of conveyance generally 
see supra § 1099 a. 

Application of purchase prioa 

A conveyance of personal property, 
properly executed l»y the corporate 
oflicers and complete and regular on 
it.s face, and accepted in good taith 
w'ithout notice of any inflrniily, may 
be suflicient to confer good title on 
the purchaser, freed from any neces¬ 
sity for seeing to the application of 
the purchase price.—Emmet v. New 
York, 14 8 N.Y.S 640. 163 App.Div. 
603. affirmed 113 N.E. 1055. 218 N.Y. 
666 . 

Equitable ownership 

A sale of certain assets by a cor¬ 
poration may be sufficient to carry 
the equitable ownership of claims for 
the insurance of the property sold.— 
Schlens v. Poe, 97 A. 649, 128 Md. 
352—14a C.J. p 756 note 9. 

Assets and good will of bus corpora- 
tlOB 

(1) Sale and transfer of assets and 
good will of bus corporation were 
held under particular facts shown, 
valid and complete.—Bacich v. North¬ 
land Transp. Co., 242 N.W. 379, 185 
Minn. 544. 

(2) The transferee was held not to 
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Signature by the officers of the corporation is 
sufficient if it elsewhere appears that the sale or 
assignment is the act of the corporationi^^ and 
where the officer signing an assignment is author¬ 
ized to execute the instrument it is not rendered 
invalid by the absence of another officer’s signa¬ 
ture,^7 but an assignment is not sufficient where 
there is no evidence of the official character of the 
persons executing and acknowledging it.^^ An as¬ 
signment executed in pursuance of authority con¬ 
ferred by resolution of the board of directors is not 
invalid by reason of the fact that it was dated prior 
to the adoption of the resolution where the signa¬ 
tures essential to its validity were not affixed until 
thereafter.29 

Writing, In the absence of statutory provisions 
to the contrary, where a writing would not be re¬ 
quired in the case of a transfer by an individual, 
it has been held that the assets of a corporation may 
be transferred by parol,^® although in a particular 


case, which made no reference to statute, if was 
held that, in the 'absence of an assignment in writ- 
ingy. a corporation did not effectively transfer its 
interest in an account.^^ 

Seal, Under the rules applicable to the employ¬ 
ment of corporate seals generally, see supra § 964, 
a transfer of the personal property of the corpora¬ 
tion need not ordinarily be evidenced by a writing 
executed in the name of the corporation and under 
its seal.®* Moreover, if a seal is not required by 
charter or statute, its absence does not put the 
assignee on notice that the assignment is not the 
act of the corporation.®® However, in accordance 
with principles previously discussed, sec supra § 
1026, where the instrument is under seal and is ex¬ 
ecuted by the executive officers of the corporation, 
their authority will be presumed.®^ Where the 
corporate seal is not affixed, authority in the agent 
will not be presumed and when questioned must be 
established.®® 


be liable for conversion In the ab¬ 
sence of any element of fraud, con¬ 
spiracy, or other wroni^ful conduct. 
—Baclch V. Northland Transp. Co., 
supra. 

Sale of loo 

(1) Contract between ice manufac¬ 
turing corporation and prospective Ice 
dealers, whereby dealers agreed for 
period of ten years to purchase ice 
from such corporation and from no 
other person or corporation in city, 
and corporation agreed to deliver ice 
daily to dealers at stated price, was 
held not to be invalid as a “nude 
pact," in view of privilege extended 
to dealers to purchase stock in cor¬ 
poration.—Oliver V. Home Service Ice 
Co., Iia.App., 161 So. 766. 

(2) Nor was such contract void on 
ground it contained potestative con¬ 
dition, in that dealers might aban¬ 
don business or allow it to decline, 
where penalty was provided by con¬ 
tract should dealers fail to carry out 
provisions of contract.—Oliver v. 
Home Service Ice Co., supra. 

(3) Nor was the contract void on 
ground that it contained potestative 
condition, in that dealers did not ex¬ 
pressly bind themselves to purchase 
daily any specific quantity of ice, 
where quantity had been rendered 
definite through dealers building up 
a trade in manner contemplated by 
parties.—Oliver v. Home Service Ice 
Co., supra. 

TrnlBdorssd note 

Assignment of assets of payee cor¬ 
poration, executed In name of cor¬ 
poration by treasurer, with seal,af¬ 
fixed, warranted finding for assignee 
suing on unindorsed note, in absence 
of evidence showing assignment was 
unauthorized.—Federal Nat. Bank v. 


Shoolman. 176 N.K 919, 276 Mass. 
191. 

gfi. Mo.—City of Maplewood ex rel. 
and to Use of Citizens' Bank of 
Maplewood v. Johnson, App., 273 
S.W. 237. 

14a C.J. p 765 note 98. 

By seoretary in preseaoe of president 

Where contracting company, to 
whom tax bill was issued, affixed its 
stamped signature to indorsement of 
same, under which secretary in pres¬ 
ence of company's president wrote 
name in ink as “F. A. Riley, Sec'y," 
evidence of such facts established a 
valid assignment, even if secretary's 
signature be regarded as descrlptio 
personae, inasmuch as rubber stamp 
signature, intended as such, was suf¬ 
ficient.—City of Maplewood ex rel. 
and to Use of Citizens' Bank of Ma¬ 
plewood V. Johnson, supra. 
Authority of officers or agents to rep¬ 
resent corporation in disposition of 
its property generally see supra | 
1038. 

27- Mont.—C. Gotzian & Co. v. Nor¬ 
ris, 297 P. 489, 89 Mont. 307. 
Omlsslox of Bsorstary’s slgaatnrs 
That secretary of corporation did 
not sign assignment of chose in ac¬ 
tion did not affect Its validity if vice 
president had authority to execute 
it.—C. Gotzian & Co. v. Norris, su¬ 
pra. 

28. Iowa.—Klemme v. McLay, 26 N. 
W. 53. 68 Iowa 158. 

29. N.Y.—Carroll v. Cone, 40 Barb. 

220 . 

sa Mass.—United Zinc Cos. v. Har¬ 
wood, 103 N.E. 1037, 216 Mass. 474, 
Ann.Cas.l9l5B 948. 

31. Ala.—Clanton BankV. Robinson, 
70 So. 270, 196 Ala. 194. 
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32. Tex.—Burge v. Broussard, Civ. 
App., 268 S.W. 602. 

14a C.J. p 766 note 8. 

Assignment of elatm by seoretary 
may be made without use of the 
corporate seal.—I>eitch v. Marx, 131 
r. 328, 21 CahApp. 208. 

Transfer of judgment 
In the absence of a statute requir¬ 
ing a seal, transfer of judgment by 
a corporation, purporting to be ex¬ 
ecuted by it, acting by its president 
and secretary, under resolution duly 
passed by board of directors, need 
not be under the corporation's seal. 
—Burge V. Broussard, Tex.Clv.App., 
258 S.W. 692. 

33. R.I.—Cook V. American Tubing, 
etc., Co., 65 A. 841. 28 R.I. 41, 9 
L.R.A..N.S., 193. 

34. N.Y.—Carroll v. Cone, 40 Barb. 

220 . 

U.S.—Kirkpatrick v. Eastern Milling 
& Export Co., C.C.NmJ., 136 F. 144. 
Cal.—Smith v. Plttler, 272 P. 789, 96 
CaLApp. 191. 

N.Y.—Hoyt V. Sheldon. 16 N.Y.Super. 
267—Brower v. Crimmins, 121 N.Y. 
S. 648, 67 Misc. 68. 

Tex.—Texas, etc^ R. Co. v. Davis, 
Civ.App., 64 S.W. 381, reversed on 
other grounds 66 SwW. 662, 93 Tex. 
378. 

Treasnzsr 

It has been held that, in the ab¬ 
sence of all proof on the subject, an 
assignment by the treasurer under 
the corporate seal will be presumed 
to have been regularly made.—Jack- 
son V. Campbell, 6 Wend., N.Y., 672. 
36. N.Y.—Maroney v. Cole, 103 N.Y. 

S. 660, 62 Misc. 461. 

N.C.—Duke V. MartLham, 10 S.E. 1003,. 

106 N.C. 138. 

14a C.J. p 768 note i. 
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An assignment of a mortgage by a corporation, it 
has been held, must be in the name and behalf of 
the corporation and under its corporate stsA,^^ On 
the other hand, it has been held that the absence of 
the corporate seal from an assignment of a deed of 
trust will not, in equity, affect the title under a sale 
of the land by the trustee,37 and, further, the as¬ 
signment by a corporation of a debt secured by a 
deed of trust need not be under the corporate seal.^^ 
So, where the vice president and secretary of a 
corporation were directed by a resolution of the 
board of directors to assign a mortgage, and it ap¬ 
peared from the face of the assignment that the 
officers intended to affix the corporate seal and 


thought they had done so, but by mistake they af¬ 
fixed a notarial seal of the secretary, the assign¬ 
ment may be sustained.^^ 

Partial invalidity. Where a conveyance is of both 
real and personal property, although it is entire in 
form, it may be good as to the personal property, 
although its execution is not sufficient as to the real 
property but it has been held that an instrument 
which shows an intention to convey real and per¬ 
sonal property will be absolutely invalid as to the 
personal, as well as the real, property, where it is 
required by statute that a conveyance of real prop¬ 
erty be under seal, and the instrument is unsealed.^^ 


16. Leases by Corporation 


§ 1241. In General 

A corporation's power to lease Its property may be 
expressly granted, or Implied from Its power to own, 
sell, or dispose of property, or may be inherent In the 
corporation. 

The power of a corporation to lease its property 
may be expressly granted,^2 or may be implied from 


its power to own, sell,*^ or dispose of^® property, 
or may be inherent in the corporation.^® It has 
even been held that a corporation may lease prop¬ 
erty the acquisition of which is in excess of its 

powers.^7 

The power of a corporation to take a lease of 


at. Fla.—Johns v. Qillian, 184 So. 
140. 

Vrivata seals of the parties sianiaa 

not the common seal of the corpora¬ 
tion are Insufflcient.'—Johns v. Gil¬ 
lian, supra. 

ar. Miss.—^West V. Union Naval 
Stores Co.. 77 So. 609, 116 Miss. 
743, sugrerestion of error overruled 
77 So. 961. 117 Miss. 153. 

3& Miss.—West V. Union Naval 
Stores Co., supra. 

39. Del.—Rabinovich v. Liberty 
Morrocco Co., 126 A. 846, 2 W.W. 
Harr. 426. 

40l Mass.—Sargent v. Webster, 13 
Mete. 497, 46 Am.D. 743. 

41. Tex.—Shropsiro v. Behrens, 13 
S.W. 1043, 77 Tex. 276. 

4flL Va.—Ashburn v. Allen. 143 S.E. 

738, 160 Va. 290. 

14a C.J. p 766 note 12. 

Authority of officers and agents to 
lease corporate property see supra 
II 1063-1066. 

■tatate constmed; Isass to foreign 
corporatioa 

A statute providing that **any cor¬ 
poration of this state . . may 

lease its property and fran¬ 
chises to any corporation, and every 
corporation of this state is hereby 
authorised to take the lease or any 
assignment thereof," was construed 
as authorizing a domestic corpora¬ 
tion to lease its property and fran¬ 
chises to another corporation, either 
domestic or foreign.—^Allen v. Fran¬ 
cisco Sugar Co., 112 A. 887, 92 N.J. 


Eq. 431, affirming 110 A. 37. 92 N.J. 
Eq. 391. 

43. Tex.—Staacke v. Routledge, 241 
S.W. 994, 997, 111 Tex. 489, af¬ 
firming, Civ.App., 176 S.W. 444. 

14a C.J. p 756 note 17. 

"A corporation may not only con¬ 
vey or transfer its property absolute¬ 
ly, but. since the power to lease is an 
incident to the ownership of the 
property, it may lease the same."— 
Staacke v. Routledge, supra. 
Produotloa of iaooms 

A right in the corporation to hold 
property includes the right to lease 
it so as to make it produce Income. 
—Nyo v. Storer, 46 N.E. 402, 168 
Mass. 63—14a C.J. p 766 note 17. 

44L Pa.—^Ardesco Oil Co. v. North 
American Oil. etc., Co., 66 Pa. 375. 
14a C.J. p 756 note 14. 

"The power to sell and convey land 
in fee includes the power to sell 
and convey a lesser estate by lease." 
—Sylvester Watts Smyth Realty Co. 
v. American Surety Co. of New York, 
238 S.W. 494, 498, 292 Mo. 423. 
Xaolasioa of powsr to Isass la char- 
tsr 

Where corporations were expressly 
granted the power of purchase and 
sale of certain products, it was held 
that "such corporations have author¬ 
ity to rent, as well as to sell . . . 

and the inclusion of this power in 
the purpose clause of the charter, 
while not necessary for its exercise, 
was entirely proper."—Staacke v. 
Routledge. 241 S.W. 994, 997, 111 Tex. 
489, affirming. Civ.App., 176 S.W. 444 
45. Tenn.—Coal Creek Min., etc., Co. 
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V. Tennessee Coal, etc., Co.. 62 S. 

W. 162. 106 Tenn. 661. 

"Otherwise ooavey" 

Under a statute granting to cor¬ 
porations the power "to hold, pur¬ 
chase, sell, mortgage, or otherwise 
convey" its property, "the terms 
'otherwise convey’, as expressed in 
the statute, embrace the power to 
lease the land which belonged to 
the corporation."—Stark v. Guffey 
Petroleum Co., 86 S.W. 1, 3, 98 Tex. 
642, 4 Ann.Cas. 1067. 

48L Ark.—J. H. Phipps Lumber Co. 

V. Phipps. 3 S.W.2d 685, 176 Ark. 

642. 

"A membership corporation can 
rightfully lease its own property, and 
especially so where the transaction 
will serve to promote, without ex¬ 
pense, one of the objects for which 
it was organized."—Stoddard v, 
Schwab. 8 N.Y.S.2d 635, 643, 255 App. 
Div. 556. 

Xinmber oonoems 

"Especially is this true of lumber 
concerns, which buy large tracts of 
timber land to obtain raw material 
for manufacturing the lumber. It 
would be indeed a strange doc¬ 
trine that such corporations could 
not dispose of their cut over lands 
or could not lease them for agricul¬ 
tural purposes simply because ex¬ 
press authority was not conferred in 
their charters."—J. H. Phipps Lum¬ 
ber Co. v. Phipps, 3 S.W.2d 685, 686, 
176 Arl^. 642. 

47. Mass.—Nantasket Beach Steam¬ 
boat Co. V. Shea, 66 N.E. 57, 182 

Mass. 147. 
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property is considered in § 1088 supra. The pow¬ 
ers and liabilities, with respect to leases, of corpo¬ 
rations engaged in particular enterprises are con¬ 
sidered in the particular titles in which questions 
relating to such enterprises are treated generally, 
as, for example, the powers and liabilities of rail¬ 
road corporations, in the C.J.S. title Railroads §§ 
208-224, 51 C.J. p 750 note 71-p 767 note 52. 

Property required to be sold, A corporation may 
lease property which it is required by statute to dis¬ 
pose of as not being required for its corporate 
uses,^^ since the lease will not prevent a sale, but 
may, if it provides for a good rental, increase the 
value of the property and render it more easily sal¬ 
able;^® and a corporation will be liable for the re¬ 
pudiation of such a lcase.50 

§ 1242. Purpose 

A corporation may lease Its property whether or not 
it could Itself have engaged in the business in which it 
is to be used. A lease the purpose of which Is contrary 
to public policy will not be sanctioned. 

A corporation may not only lease its projicrty for 
use in a business in which it could itself have en¬ 
gaged,®^ but may also lease it for use in a business 
in which, under its charter, it could not have en¬ 
gaged, ^2 particularly where the lessee’s business is 
incidental to its own.®3 Thus a corporation char¬ 
tered to manufacture and sell a certain product, 
which has leased property from another, may sublet 
it to one contracting to maintain a sales agency 
therein for the corporation,even though the les¬ 
see also sells products other than those secured 
from the corporation.®^ Whether a corporation, 
carrying on its chartered business through a lessee, 
complies with the charter is considered in § 960 su¬ 
pra. 


Leases against public policy, A lease of corpo¬ 
rate property will not be sanctioned if its purpose 
is contrary to public policy, as where a domestic 
corporation leases its property to a foreign corpo¬ 
ration in order to avoid the payment of the federal 
income tax.®® 

§ 1243. Surplus Property 

A corporation may» In good faith, lease to others, 
realty or personalty not needed In Its business. 

A corporation having authority to acquire real 
estate necessary for the prosecution of its business 
may, where it proceeds in good faith, lease such 
parts of Its property as are not required for the 
present accommodation of its business.®^ A corpo¬ 
ration may also rent to others personal property 
owned by it, if not needed in its business at the 
time.®® 

§ 1244. Secondary Franchises 

The power of a corporation to lease a secondary 
franchise exists only when expressly granted. 

A corporation has the power to lease a second¬ 
ary franchise held by it when such power is ex¬ 
pressly granted by statute,®® but not otherwise.®® 

§ 1245. Entire Property 

A private corporation may lease Its entire property 
when authorized to do so, but not otherwise, unless It 
cannot profitably continue operations for the time being. 
A lease by a quasi-public corporation of its entire prop¬ 
erty is Invalid unless expressly authorized or the rights 
of the public are not involved. 

A private corporation may lease its entire prop¬ 
erty to another when expressly or impliedly an 
Ihorized to do so.®^ In the absence of such au¬ 
thorization, while it has been held that a corpora- 


48. Ill.—Illinois L. Ins. Co. v. Bei- 
feld, 184 Ill.App. 582. 

Effect of requirement on duration of 
lease see infra § 1246. 

A corporation retlriniT from bnsl- 
nesa is not, under such a statute, de¬ 
prived of its power to lease its 
property pcndinf; a sale.—Dearborn 
Truck Co. V. Slaver Motor Car Co., 
219 IlLApp. 295. 

49. 111.—Dearborn Truck Co. v. 

Slaver Motor Car Co., supra—Illi¬ 
nois L. Ins. Co. v. Boifeld, 184 III. 
App. 682. 

50. Ill.—Dearborn Truck Co. v. 

Staver Motor Car Co., 219 Ill.App. 
295. 

61. Ill.—State-Washingflon Stores 

Co. v. Walgreen Co., 272 Ill.App. 
383, 384. 

Xaroantlla business 

A corporation formed “to own, op- I 
erate and conduct a department store I 


or Stores for the purchase and sale 
of merchandise commonly 
sold in department stores," was not 
acting ultra vires in leasing spare 
for a drug store and other mercan¬ 
tile busines.seB.—Slale-Washlngton 

Stores Co. v. Walgreen Co., supra. 

53. Mass.—Nantasket Beach Steam¬ 
boat Co. V. Shea, 65 N.E. 67, 182 
Mass. 147—Nye v. Storer, 46 N.E 
102, 168 Mass. 53. 

14a C.J. p 757 note 21. 

53. La.—State v. New Orleans 
Warehouse Co., 33 So. 81, 109 La. 
64. 

54. Cal.—McQuaide v. Enterprise 
Brewing Co., Ill P. 927, 14 Cal. 
App. 315. 

Mo.—Welsh V. Perd Heim Brewing 
Co.. 47 Mo App. 608. 

14a C.J. p. 757 note 24. 

56. Mo.—Welsh v. Ford Heim Brew¬ 
ing Co., supra. 

14a C.J. p 757 note 25. 
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56L N.J.—^Allcn v. Francisco Sugar 
Co.. 110 A. 37, 92 N.J Eq. 391. 

67. III.—People v. Walker Opera 
House Co, 94 N.E 159, 249 111. 106. 

14a C.J. p 757 note 28. 

58. Mass—Brown v. Wliinisimmet 
Co.. 11 Allen 326. 

14a C.J. p 757 note 29. 

69. U S.—Dickinson v. Consolidated 
Tract. Co., N.J., 119 P. 871, 56 C.C. 
A. 401, certiorari denied 24 S.Ct. 
841, 191 U.S. 567, 48 L.Ed. 305. 

14a C.J. p 757 note 31. 

80. Pa.—Philadelphia v. Western 
Union Tel. Co., 11 Phlla. 327, 2 
Wkly.N.C. 465. 

61. U.S.—Cambria Steel Co. v. Mc- 
Coach. D.C.Pa., 226 F. 278. 

14a C.J. p 757 note 32. 

Duration of lease of entire property 
see infra I -1246. 
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tion may not make such a lease, because the super¬ 
vision and management of the corporate property 
are thereby surrendered by the stockholders and of¬ 
ficers of the lessor corporation,jt has also been 
held that a private corporation may lease its entire 
property if it finds that it cannot profitably continue 
operations for the time being,or if such a course 
is necessary for the best interests of the corporation 
stockholders and creditors.®^ A power to sell and 
convey property not required for the use of the cor¬ 
poration will not authorize the corporation to lease 
all of its property in the absence of any proof of im¬ 
perative necessity there for.®® 

Qttasi-public corporations. Unless such a lease is 
expressly permitted by statute,®® a lease by a quasi¬ 
public corporation of all of its property is ordinarily 
regarded as invalid, as involving the abandonment of 
its duties toward the public,®*^ and a surrender by the 
corporation of the control of its affairs;®® and in 
any event it is invalid if the lessee has no authority 
to take the lease.®® However, it has also been held 
that where the rights of the public are not involved, 
a quasi-public corporation may lease its physical 
pro]Jcrty in the same manner as a strictly private 
corporation.^® Thus, where the agreement or grant 


does not prevent the corporation from performing 
the public duty placed upon it, the transaction will 
be upheld and a corporation created to per¬ 
form a public duty may lawfully alienate by lease its 
entire property if that is the only method by which 
the performance of the principal duty for which it 
was organized can be performed.^® 

§ 1246. Duration of Lease 

A corporation may .lease its property for a term long¬ 
er than that for which It was created, at least where 
Its charter may be extended. A lessee having an option 
of renewal and continuing in poesession after the term 
Is presumed to have continued the lease. 

A lease of its property by a corporation for a 
longer term than that for which it was created may 
be valid,*^® at least where the corporation's charter 
may be extended from time to time;*^^ and this is 
true particularly where the lease is made binding 
upon the successors and assigns of the parties.*^® It 
has even been held that a lease for so long a term 
as to amount practically to a conveyance of the 
property in fee is valid.*^® 

Lease of entire property. Under a statute pro¬ 
viding that a corporation shall be deemed to have 


Transfer of all property of private 
corporations generally see supra 
8 1102. 

62. Minn.—Small v. Minneapolis 
Electro Matrix Co., 47 N.W. 797. 
4.'i Minn 264. 

14a C J. p 767 note 33. 

Rights of di.<«senting stockholders see 
supra 9 616. 

63. Conn.—Bartholomew v. Derby 
Rubber Co., 38 A. 46, 69 Conn. 
521, 61 Am.S.R. 67. 

14a C J. p 758 note 36. 

Bnla United 

‘Tt Is, however, only when such 
exigencies exist as necessitate or 
render appropriate such or similar 
action that this right can be exer¬ 
cised."—Anderson v. Shawnee Com¬ 
press Co.. 87 1\ 316, 317, 17 Okl. 231. 
15 1. RA. 846, affirmed 28 S.Ct. 672, 
209 U S. 423, 52 L.Ed. 865. 

Xiaass hald valid 

Where a corporation operating 
theaters, being in financial difficul¬ 
ties, leased all its theaters to an¬ 
other, who was to have large powers 
in their operation and direction, the 
rental therefor being a percentage 
of the profits, such lease was held 
valid.—Schneider v. Greater M. & S. 
Circuit, 259 N.Y.S, 319, 144 Misc. 
634. 

64. Cal.—MoTigue v. Arctic Ice 
Cream Supply Co.. 130 P. 165, 20 
Cal.App. 708. 

66. N.Y.—Metropolitan Concert Co. 
V. Abbey. 62 N.Y.feuper. 97. 


66. N.J.—Stockton v. Central R. Co., 
24 A. 964, 60 N.J.Eq. 52. 17 LnR.A. 
97. 

14a C J. p 758 note 42. 

Oonsent by miinioipbUty 

Only the state, as the source of the 
corporation’s existence, can grant it 
the power to lease all of its prop¬ 
erty to another, and consent by the 
municipality served is insufficient.— 
New Albany Waterworks v. Louis¬ 
ville Banking Co., Ind , 122 F 776, 68 
C.C.A. 676—14a C.J. p 758 note 44. 

67. U.S.—Central Transp Co. v. 
Pullman’s Palace Car Co., Pa., 11 
S.Ct. 478, 139 US. 24, 35 L.Ed. 

65. 

14a C.J. p 768 note 40. 

Transfer of all property of quasi- 
public corporation generally see 
supra 9 1103. 

68 . U.S.—Holt V. California Dev. 
Co., Cal., 161 P. 3, 88 C.C.A. 167— 
Central Branch Union Pac. R. Co. 
V. Western Union Tel. Co., C.C. 
Kan., 3 F. 417, 1 McCrary 661. 

Me.—Brunswick Gas Light Co. v. 
United Gas, etc., Co.. 27 A. 625, 85 
Me. 632, 36 Am.S.R. 386. 

69. U.S.—Pennsylvania R. Co. v. St. 
Louis. A. & T. H. R. Co., Ind., 6 
set. 1094. 118 U.S. 290, 30 L.Ed. 
83. 

14a C.J. p 758 note 43. 

70. U.S.—Waterbury Gaslight Co. v. 
Walsh, D.C.Conn., 228 F. 64. 

14a C.J. p 758 note 46. 
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71. U S.—Western Union Tel. Co. v. 
Kansas Pac. R. Co., D.C.Colo., 4 
F. 284 

72. US.—New York Mall & News¬ 
paper Transp Co v. Anderson, N. 
y., 234 F 590, 148 C.C.A. 366. 

14a C.J. p 768 note 47. 

73. Ill.—Adelmnn v Carson, Plrie, 
Seott & Co., 247 IlI.App. 574. 

14a C.J. p 759 note 48. 

74. U.S—Union Pac. R. Co. v. Chi¬ 
cago, R I & P. R. Co., Neb, 51 
F. 309, 2 CCA. 174, affirmed 16 S 
Ct 1173, 163 U.S. 664. 41 L.Ed 

265. 

Yalidlty during •zlstenoe 

Such a lease is valid for the period 
of the corporation's life, including 
extensions. 

N Y —Gere v. New Y'ork Cent., etc . 

K. Co.. 19 AbbNCas. 193. 

N.C—Hill V. Atlantic, etc., R. Co.. 
55 SE. 854, 143 N.C. 630, 9 L.R.A.. 
NS.. 606. 

75. U.S.—Union Pac. R. Co. v. Chi¬ 
cago, R. I. & P. R. Co., Neb. 61 
F 309, 2 CC.A. 174, affirmed 16 
set. 1173, 163 U.S. 664, 41 LEd. 

266. 

76. N.Y.—Wormcr v Metropolitan 
St R. Co.. 90 N.Y.S. T14, 98 App. 
Div. 29, affirmed 76 N.E 1036, 184 
NY. 83. 112 Am.S.R. 596, 6 Ann. 
Cas. 123. 

14a C.J. p 759 note 60. 
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surrendered its rights, privileges, and franchises 
where it shall have suspended for one year its law¬ 
ful and ordinary business, a corporation cannot 
make a lease of all of its property for more than the 
statutory pcriod.^'^ 

Property required to he sold, A corporation re¬ 
quired by statute to sell, within a specified time, 
property no longer required for its corporate pur¬ 
poses may lease the property for a period longer 
than such time pending a salc7* 

Renewal of lease. Where a lessee of corporate 
property who holds under a lease containing an op- 
* tion of renewal continues in possession of the 
leased property after the end of the original term, 
the presumption arises that he has exercised his 
privilege in favor of continuing the lease.^^ 

Cancellation and rescission. A corporation which 
has power to lease has equal power to cancel a 
lease with the lessee’s consent and to execute a 
new lease for a longer term to another lessee.®® 
Where a lessee rescinds a lease of corporate prop¬ 
erty because of the fraud of the corporate lessor’s 
stockholders and officers, the lease is completely 
extinguished.®! 

§ 1247. Terms 

A corporation may loaaa Its property on such terms 
as its managing officers deem proper; for example, pro¬ 
visions as to rental^ arbitration of differences, and erec¬ 
tion of Improvements have been held valid. 

A corporation has the right to lease its property 
on such terms as its managing officers deem prop¬ 
er ;®2 it may set up any business standard for the 
measurement of rent,®® or covenant to refer all 


differences between the parties to. arbitrators select¬ 
ed by them,®^ or provide that the lessee shall erect 
improvements on the leased premises.®® 

A lessee has the right to rely, as a consideration 
for renewal, on an agreement executed by a corpo¬ 
ration contemporaneously with a lease of its prop¬ 
erty, which contained an option for renewal.®® 

Construction. In construing corporate leases, it 
has been held that the doctrine of practical con¬ 
struction, whereby the intention of the parties is 
determined from their subsequent acts, is not ap¬ 
plicable to corporate acts done in the execution of 
a lease made before the individuals directing the 
corporate acts were in control of the corporate af¬ 
fairs.*^ A provision in a lease, requiring as secur¬ 
ity for payment of rent a deposit of a certain 
amount of money or bonds of that value, is con¬ 
strued to require the deposit of bonds having a 
market value, and not a par value, to the required 
amount.®® 

Waiver. A failure by a lessee of corporate prop¬ 
erty to comply with all of the requirements of the 
lease with respect to the making of a deposit to se¬ 
cure payment of the rent may be waived by the* 
stockholders, and a failure on their part to take ac¬ 
tion, after being notified by the president of the 
corporation of the irregularities in making the de¬ 
posit, constitutes a waiver.®® 

§ 1248. Form and Execution 

A lease by a corporation must be so executed as to 
show that it is the act of the corporation. 

A lease by a corporation must be executed in 
such a way as to show that it is the act of the cor-' 


77. N.Y.—Conro v- Port Heno’’ Iron 
Co.. 12 Barb. 27. 

14a C.J. p 758 note 29. 

78. Ill.—Dearborn Truck Co. v. 

Staver Motor Car Co.. 219 Ill.App. 
295. 

79. Va.—Triplett v. Fauver, 48 S.E. 
875. 103 Va. 128. 

80. Neb.—Lancaster County v. Lin¬ 
coln Auditorium Assoc.. 127 N.W. 
226. 87 Neb. 87. 

81> Minn.—Liandro v. 7e Tavern. 

Inc.. 200 N.W. 465, 160 Minn. 424. 
88 . U.S.—Louisville. H. & St. L. Ry. 

Co. Y. U. S.. D.C.Ky.. 20 F.Supp. 
483. 

83. U.S.—Louisville, H. & St. L. Ry. 
Co. V. U. S., supra. 

Share la profits 

Where a lease of corporate prop¬ 
erty provided that the rental was to 
be a share in the profits realized 
from the leased property, it was 
held, aa against the contention that 


the transaction was really a partner¬ 
ship and therefore invalid, that “the 
mere fact that the admeasurement of 
rent is involved or novel, or that the 
amount thereof graduates with the 
conditions, does not > • trans¬ 

mute the relationship from landlord 
and tenant to something else.”— 
Schneider v. Greater M. & S. Circuit, 
259 N.Y.S. 319, 325. 144 Misc. 534. 

84. Pa.—Wolf V. Pennsylvania R. 
Co.. 45 A. 936. 195 Pa. 91. 

XiOBseo controlling corporation 
Such covenant will be binding even 
though the lessee owns a controlling 
interest in the stock of the corpora¬ 
tion, and this fact affords no ground 
for a presumption of collusion be¬ 
tween the parties in the selection of 
arbitrators.—^Wolf v. Pennsylvania 
R. Co., supra. 

85. Mo.—Sylvester Watts Smyth 
Realty Co. v. American Surety Co. 
of New York. 238 S.W. 494, 292 
Mo. 423. 


Implied power 

The power of a corporation, leasing 
its property to another, to contract 
for improving its lot is implied in the 
power expressly given it to purchase, 
own, and rent buildings and other 
property and to sell or exchange such 
property.—Sylvester Watts Smyth 
Realty Co. v. American Surety Co. of 
New York, 238 S.W. 494, 292 Mo. 423. 

86 . Ill.—Meridian Amusement Co. of 
Illinois V. Home Theater Co., 215 
Ill.App. 479. 

87. N.H.—Boston & M. R. R. Co. v. 
Peterborough R. R.. 166 A. 275, 86 
N.H. 217. 

Construction of corporate contracts 
generally see supra S 1143. 

88 . N.C.—-Hill V. Atlantic, etc., R. 
Co.. 65 S.E. 854. 143 N.C. 639. 9 
L.R.A..N.S.. 606. 

14a C.J. p 759 note 66. 

89. N.C.—Hill V. Atlantic, etc.. R. 
Co., supra. 

14a C.J. p 769 note 68. 
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poration,^^^ and where this does not clearly appear 
it will be held not to have that effect.’^ Statutes 
requiring certain formalities to be observed by cor¬ 
porations in 'leasing or otherwise disposing of 
their property and franchises,” have been con¬ 
strued to refer only to leases which cover prac¬ 
tically the corporation’s entire property, and not to 
apply to leases of property which do not impair the 
corporate integrity or existence.*^ 

An agreement for a lease of corporate real estate 
is not required to be executed with the same for¬ 
mality as the lease itself.^3 

§ 1249. Operation and Effect 

Effect will be given to the exprece terme of a leaee 
of corporate property. A corporation cannot, without 
expreae authority, relieve Iteelf by a leaee of dutiea Im¬ 
posed upon It for the public benefit. 

Effect will be given to the express terms of a 
lease of corporate property; for example, where a 
lease provides that the lessee shall make all neces¬ 
sary repairs, the corporate lessor is not liable for 
the cost thereof.^^ 

A corporation subject to duties and obligations 
imposed upon it for the benefit of the general pub¬ 
lic cannot relieve itself from the performance of 
such duties by a lease, under a general authority to 
lease which contains no provision allowing it to ex¬ 
empt itself from such duties.^® 


§ 1250. Ultra Vires or Dlegal Leases 

hat been held that an ultra vires lease of cor¬ 
porate property, partly performed, Is unenforceable as 
to Its unexpired term, that rent may be recovered for 
the period of occupancy, that a private person cannot 
contest a public corporation’s ultra vires lease of state 
property, and that where an ultra vires lease is against 
public policy, a collateral agreement of suretyship for 
rent cannot be enforced. 

Subject to the general rules and differences of 
opinion as to the effect of ultra vires contracts gen¬ 
erally, considered in §§ 970-980 supra, it has been 
variously held that an ultra vires lease of corpo¬ 
rate property will not be enforced as to the unex¬ 
pired portion of the term, although part of the term 
has run,®® that the corporate lessor may recover 
the rent for the period during which the leased 
premises were occupied,®*^ that where a public cor¬ 
poration vested with state property for public use 
makes a lease of it which is ultra vires, a private 
person cannot maintain a suit to contest it,®® and 
that where the lease is not only ultra vires, but is 
void as against public policy, a collateral agree¬ 
ment of suretyship for the rent cannot be en¬ 
forced.®® A conveyance of corporate properly un¬ 
der a continuing contract under which some inter¬ 
est is retained by the transferring corporation, and 
a rental or other payment is made for its use by 
the transferee, is not such an executed transfer as 
will estop cither of the parties from raising the 
question of ultra vires and procuring a reconvey¬ 
ance of the property during the continuance of the 
arrangement.^ 


90. N.Y.—Jackaon v. Walsh, 8 

Johns. 226. 

14a C.J. p 769 note 62. 

Vrssidsnt’s ssal; subsorlliiaff wit- 

BSSSSS 

Under a statute providing that a 
corporation can **adopt and use a 
common seal and alter the same at 
pleasure,'* an execution clause of a 
written lease of corporate property 
by a corporation stating that it had 
caused its execution by its president, 
was an adoption of the seal used by 
its president In executing the lease; 
and under a statute providing that a 
corporation may convey lands by a 
sealed deed signed by Its president, 
subscribing witnesses are not neces¬ 
sary.—Campbell v. McLaurin Inv. 
Co., 77 So. 277. 878, 74 Fla. 601. 

Xisaae and agreement 

A lease, executed by the president 
and the secretary of the corporation, 
and bearing the corporate seal, is a 
properly executed corporate lease un¬ 
der a statute so providing, and an 


agreement executed in connection 
with the lease, so that the two are 
substantially a single instrument, 
will, though bearing only the presi¬ 
dent’s signature, be deemed a prop¬ 
erly executed corporate agreement — 
Brauner v. Corgan, 173 A, 397. 816 
Pa. 196. 

Farol Isaso 

Where a parol lease would be 
valid, a paper which clearly repre¬ 
sents the contract of tenancy be¬ 
tween the corporate lessor and the 
lessee is valid, regardless of its 
validity as a sealed lease.—McArdle 
Real Estate Co. v. McOowan, 172 A. 
786, 12 N.J.Misc. 600. 

91. Ohio.—Norris v. Dains, 39 N.E. 
660. 62 Ohio St. 215. 49 Am.S.R. 
716. 

14a C.J. p 769 note 63. 

98. Tenn.—Coal Creek Min., etc., v. 
Tennessee Coal, etc.. Co.. 62 S.W. 
162, 106 Tenn. 661. 

93. Vt.—Conant v. Bellows Falls 
Canal Co.. 28 Vt. 263. 


94. Va.—Triplett v. Pauver, 48 S.E. 
875, 103 Va. 123. 

14a C.J. p 759 note 69. 

95. N.J.—Ryerson v. Morris Canal, 
etc., Co., 59 A. 29. 71 N.J.Law 
381. 2 Ann.Cas. 859. 

14a C.J. p 760 note 68. 

99. U.S—Oregon R. & Nav. Co. v. 
Oregonian R Co., Or., 9 S.Ct. 409, 
130 U S. 1. 32 UEd. 837. 

Me.—Brunswick Gas Light Co. v. 
United Gas. etc.. Co.. 27 A. 625, 85 
Me. 532, 36 Am.S.R. 385. 

97. N.Y.—Bath Gas Light Co. v. 
Claffy, 26 N.Y.S. 287, affirmed 45 N. 
E. 390, 161 N.Y. 24, 36 L.R.A. 664. 
9E W.Va.—Smith v. Cornelius, 23 
S.E. 599, 41 W.Va. 69, 80 L.R.A. 
747. 

99. Cal.—^Visalia Gas. etc.. Light Co. 
V. Simms, 37 P. 1042, 104 Cal. 326, 
43 Am.S.R. 106. 

1 . U.S.—Oregon R. & Nav. Co. v. 
Oregonian R. Co., Or., 9 S.Ct. 409, 
130 U.S. 1, 32 L.Bd. 837. 

14a C.J. p 760 note 72. 
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§ 1251 


CORPORATIONS 

17. Othsb Contracts and Obligations 


19 C.J.S. 


§ 1251. Contracts of Employment 

a. In general 

b. Duration and termination 

c. Compensation 

a. In General 

It it within a corporation’s Implied or Incidental pow- 
ere to hire employees to carry on its authorized busi¬ 
ness, and a properly executed contract of employment 
Is binding on it. While the hiring and terms of em¬ 
ployment may be evidenced by a resolution of the board 
of directors, such action Is not usually necessary in the 
hiring of ordinary employees. 

The hiring of employees by a corporation for the 
purpose of carrying on the business authorized by 
Its charter is within its implied or incidental pow¬ 
ers, and is not ultra vires.^ Thus a corporation may 
employ persons to sell its propertyor to procure a 
loan of money,^ or to procure subscribers to or 
purchasers of its stock.® It may also emj)loy a phy¬ 
sician to look after the health of its employees,® or 
incur liability for the medical expenses of em¬ 


ployees injured in the course of their employment,^ 
but only, it has been held, if the corporation is un¬ 
der a duty to do so.® 

Execution, A contract of employment which is 
a properly executed corporate instrument is binding 
on the corporation;® and it has also been held that 
a corporate contract will arise where the intention 
of the corporation to employ a person's services 
and to pay therefor is shown.^® The hiring and 
terms of employment may be evidenced by a reso¬ 
lution of the board of directors.il However, such 
action is not usually necessary in the hiring of or¬ 
dinary employees ;12 nor is it necessary for an em¬ 
ployee to show record evidence of the employment 
where he has rendered the services and they have 
been received and accepted by the corporation.!® 

Where a person, relying on a resolution of the 
board of directors authorizing his employment, 
makes a contract with the corporation for his em¬ 
ployment, and renders services under it which are 


SL U.S.—Marker v. Ralston Purina 
Co., C.CA.lnd.. 4.5 P 2d 929. cer¬ 
tiorari denied 52 S.Ct. 7, 284 U.S. 
619, 76 L.Ii3d. 528—Rothschild & Co. 
V. Robin Line S. S. Co., C.C.A. 
Wash.. 26 P.2d 343. affirming, D.C, 
The Robin Goodfellow. 20 F.2d 
924. 

111.—Gloyd V. Hotel La Salle Co.. 221 
Ill.App. 104. 

14a C.J. p 760 note 78. 

Appointment or election of officers 
and ag^ents see supra S§ 715-725. 
Power of officers and agents to make 
employment contracts see supra fiS 
1045-1051. 

Bmployment of optomatzist in con¬ 
nection with sale of optical goods 
held authorized under articles of as¬ 
sociation providing for doing busi¬ 
ness of optician and dealer in opti¬ 
cal goods.—^Attorney General v. 
Kindy Optical Co., 251 N.W. 343, 265 
Mich. 265. 

Disposltioa of omployee’s tips 

A contract between a hotel corpo¬ 
ration and its employee, which pro¬ 
vided that the employee was to turn 
over all tips received by him, related 
to the business of the hotel and to 
the employee’s duties and was, there¬ 
fore, not ultra vires.—Gloyd v. Hotel 
La Salle Co., 221 Ill.App. 104. 

3. N.Y.—Slstare v. Best. 88 N.Y. 
627. 

14a C.J. p 76t) note 79. 

4. Colo.—^Arapahoe Cattle, etc., Co. 
V. Stevens, 22 P. 223, 18 Colo. 634. 

5. Mo.—^Kitchen v. Cape Girardeau, 
etc., R. Co., 59 Mo. 614. 

14a C.J. p 761 note 81. 


6. Ala—Jackson Lumber Co. v 
Trammell, 74 So. 469, 199 Ala. 636. 

7. D.C.—Corning Glass Works v. 
Lucas. 37 P.2d 798, 69 App.D.C. 
168, 68 ALR. 736, certiorari de¬ 
nied 60 set. 348, 281 U.S. 742, 
71 LEd. 1155. 

14a C.J. p 761 note 86. 

Ooatract to furnisli medioal atteatioa 

(1) A contract of a coal corpora¬ 
tion with its employees absolutely to 
furnish them medical attention at 
all times during service would not 
be ultra vires.—Virginia Iron, Coal 
& Coke Co. V. Odle’s Adm’r, 105 S.E. 
107. 128 Va. 280—14a C.J. p 761 note 
85 [a] (2). 

(2) Relief and benefit departments 
or associations see' the C.J.S. title 
Master and Servant S5 167-170, also 
39 C.J. p 247 note 65-p 259 note 26. 

8 . Ind—Sourwine v. McRoy Clay 

Works. 85 N.E. ‘^82. 42 Ind.App. 
358. ^ 

14a C.J. p 761 note 85. 

9. Md.—Reed & Fibre Products Cor¬ 
poration V. Rosenthal, 138 A. 665, 
153 Md. 501. 

Contract held properly executed 

Contract of employment signed by 
the president, .sejiled with the corpo¬ 
rate seal, and attested by* the .secre¬ 
tary.—Reed & Fibre Products Corpo¬ 
ration v. Rosenthal, gupra. . 

Contract In name of another corpo- 
^ ration 

A corporation whlcjb 4oeB business 
in the name of another corporation, 
whose charter has expired, may bind 
Itself by a contract of employment 
made by it in the name of the latter 
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I corporation, even though the em- 
I ployee believed he was contracting 
with the latter corporation, and did 
not know that its charter had ex¬ 
pired.—Atlanta Plow Co. v. Burnes, 
167 S.E. 749, 46 Ga.App. 448. 

[ 10. N.J.—Sullivan v. Allwood Lum- 
I her Co., 177 A. 687, 13 N.J.Misc. 
244. 

11. Mich.—^Valentine v. King Mfg. 
Co., 246 N.W. 529, 530, 260 Mich. 
601, citing Corpus Juris. 

N.Y.—Praker v. Hyde, 111 N.Y.S. 767, 
127 App.Dlv. 620. 

Besolution as offer 

Wlicre one rendered services to a 
corporation pursuant to a resolution 
of its l)oard of directors, it was held 
that the resolution constituted an 
offer and the services rendered con¬ 
stituted acceptance, thereby making 
a valid contract.—Valentine v. King 
Mfg. Co.. 245 N.W. 529. 260 Mich. 
601. 

1ft. Cal.—^Allen v. Central Counties 
Land Co., 131 P. 78. 21 Cal.App. 
163. 

14a C.J. p 761 note 91. 

13. Mo.—Kropp v. Hermann Brew¬ 
ing Co., 119 S.W. 1066, 138 Mo.App. 
49. 

However, It has been held that, 
where there was no corporate record 
of directors’ alleged resolution em¬ 
ploying plaintiff to obtain extension 
of lease, and no apparent or proved 
autliurity of president and secretary 
to sign claimed resolution and bind 
corporation, plalntirr ‘was not enti¬ 
tled to recover on the alleged con¬ 
tract.—Jacob v. Gratiot Central Mar¬ 
ket Co.. 265 N.W. 331. 267 Mich. 262. 
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accepted by the corporation, the corporation will 
be estopped to deny the validity of the contract pn 
the ground of an irregularity in the meeting at 
which the resolution was passed but if the em¬ 
ployee knows, or has notice, of an irregularity in 
the authorization or ratification of his contract, the 
corporation will not be so estopped.^® 

Modification, The original contract* of hiring 
may be modified, and the new contract, if the modi¬ 
fication is based on a sufficient consideration, will 
be binding on both parties.^® 

Partial invalidity. The invalidity of a contract in 
so far as matters other than employment are pro¬ 
vided for therein will not affect its validity so far 
as it relates to employment, especially where serv¬ 
ices have been rendered under the contract and ac¬ 
cepted by the corporation.^^ 

b. Duration and Termination 

Whether a corporation may make a contract of em¬ 
ployment for life, or for a definite term, depends on the 
construction of statutes empowering corporations to re¬ 
move employees, or certain employees, where such stat¬ 
utes exist; without reference to statute, a contract of 
employment for life has been sustained. A general pow¬ 
er of removal in a charter will not Justify a discharge 
In violation of contract. 

A Statute providing that officers, agents, and serv¬ 
ants shall be removable at will has been held to 
prevent a corporate contract to employ a person 
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permanently,or for a definite time,^® from being 
valid and binding, so as to deprive the corporation 
of the power of removal. However, a similar stat¬ 
ute giving a corporation the power of removal only 
as to officers and agents has been held not applica¬ 
ble to mere employees, not authorized to represent 
the corporation, so that while a mere employee, as 
distinguished from an officer, may be discharged 
even though he has a contract for a definite term, 
the corporation will be liable in damages for breach 
of the contract.20 It has also been held, where a 
statute gives a corporation the general power to 
appoint officers and agents, that another statute 
giving the directors the power to appoint officers, 
agents, and employees to perform duties in the 
management of corporate affairs, and to remove 
them at will, will not prevent the corporation’s mak¬ 
ing a binding contract of employment for a definite 
term,-i and that the corporation will be liable for 
a breach of such a contract, whether it is with an 
executive or some other employee.^^ 

Apart from, or without reference to, statute, it 
has been held that a corporation may lawfully en¬ 
ter into a contract of employment for life,23 if 
based on adequate consideration.^^ A charter pro¬ 
vision which gives a corporation a general power 
of removal of employees, has been held not to jus¬ 
tify It in discharging an employee in violation of 
the terms of the contract of employment,^® 
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14. Pa.—^Wyss-Thalman v. Beaver 
Valley Brewing Co., 68 A. 187, 219 
Pa. 189. 

14a C.J. p 761 note 96 

15. III.—Sloan v. Hannon Mfg, Co.. 
150 Ill.App. 544 

Pa —Wysa-Thalman v Beaver Val¬ 
ley Brewing Co.. 68 A 187, 219 Pa. 
189. 

16. N.y.—Fraker v. Hyde, 111 N.T.S. 
757, 127 App Div. 620. 

Bufteiaacy of coasldoratioa 

(1) Abrogation of the privilege of 
annulling a contract of employment 
in a sufficient consideration to sup¬ 
port a new agreement.—Fraker v. 
Hyde, supra—14a C.J. p 761 note 95 
[a]. 

(2) It is sumcient consideration 
for a new contract of employment 
at a greater compensation, the old 
contract having been canceled, that 
the term of employment is increased 
beyond the term provided for in the 
old contract.—Scheinman v. National 
Container Corporation, 300 N.T.S. 780. 

17. Md.—Miller v. Cosmic Cement, 
etc., Co., 71 A. 91, 109 Md. 11. 

18. jWash.-^Hansen v. Stirrat & 
Qoetz Inv. Co., 266 P. 1033. 144 
Wash. 118, error dismissed 49 S.Ct. 
27. 278 U.S. 661, 73 L.E^. 606— 


Williams V. Great Northern Ry. 
Co,. 184 P. 340, 108 Wa.«»h 344 
Authority of officers unci agents to 
contract as to duration of employ¬ 
ment see supra $§ 1047. 1048. 
Duration and termination of employ¬ 
ment of officers and agents see su¬ 
pra §S 732-738. 

19. Wash.—Barager v. Arcadia Or¬ 
chards Co.. 157 P. 676, 91 Wash. 
294. 

Ooatraot imenforoeabla by althar par¬ 
ty 

Wash.—O'Donnell v. James E Sip- 
prell, Inc.. 1 P.2d 322. 163 Wa.sh. 
369. 76 A.LK. 1405. 

80. W.Va—McGuire v. Old Sweet 
Springs Co. 79 SE 350. 73 W.Va. 
321—Munn v. Wellsburg Banking, 
etc . Co., 66 S.E. 230, 66 W.Va. 204, 
135 Am.S.H. 1024. 

81. U.S.—In re Paramount Publix 

Corporation. C.C.A.N.Y.. 90 F.2d 

441. 444, 111 A.D.R. 889, affirming, 
D.C.. 16 F.Supp. 465. 

The pnrposa of the latter statute 
"was to declare that a corporation, 
through Its directors, should have 
the same power to revoke an agen¬ 
cy as an individual principal has."— 
In re Paramount Publix Corporation, 
supra. 


Withdrawal of powsra of manago- 
xnoat 

Under the latter statute, corpora¬ 
tion may hire employee for fixed 
term, and ma> later give him powers 
of management, which powers it may 
withdraw at any lime, but it may 
not thereby completely obliterate the 
contract obligation.—In re Para¬ 
mount Publix Corporation, D.C.N.Y., 
15 F.Supp 466, affirmed, C.C.A., 90 P. 
2d 441. Ill A L..H. 889. 

88. U.S.—In re Paramount Publix 
Corporation. C.C A.N Y., 90 P.2d 

441, 111 A.UR 889, affirming. D.C., 
15 F Supp. 465. 

83. U.S—Baltimore & O. R. Co. v 
Foar, C.CA.Ind., 84 P.2d 67. 

Xilfs employmsiit of lajurod omployeo 
A contract of a railroad company 
to employ an injured employee so 
long as he shall live and prove com¬ 
petent 18 not ultra vires.—Cox v. Bal¬ 
timore. etc., R. Co.. 103 N.E. 337, 180 
Ind. 495. 50 L.U.A.,N.S.. 4,53. 

84. N.Y.—Heaman v. E N Rowell 
Co., 186 N E. 83, 261 N.Y 229. re¬ 
versing 258 N.Y.S. 138. 236 App. 
j>iv. 34, answering certified Ques¬ 
tion 268 N.Y.S. 1076. 236 App.Div. 
775. 

85. lU.—fSoldiers’ Orphans’ Ifome v. 
Shaffer.'63 Ill 243.^ 


941, 



i 1251 


conpouATiONa 


19 C.J.S, 


Where a contract of employment by its terms pro¬ 
vides for its termination at any time the legisla¬ 
ture exercises its reserved right to change the cor¬ 
poration’s method of doing business, the enactment 
of a law changing its methods will operate as a 
termination of the contract.** 

e. Oompensation 

Corporations have power to make agreemente with 
their employees as to compensation! which may take 
various forms. In the absence of a contract as to com¬ 
pensation! a corporation may be liable! on Implied con¬ 
tract! for the value of services rendered to It and ac¬ 
cepted by It. 

The power of a corporation to employ carries 
with it as incidental thereto the power to make an 
agreement with the employee for his compensa¬ 
tion,*7 in the form of salary** or wages,** on a con¬ 
tingent basis, if the agreement u fair and free from 
fraud,*® in the form of commissions*^ or a share in 
the profits,** or by granting the employee the right 
to purchase its stock.** The consideration for a 


contract of employment may also be some special 
undertaking on the part of the employer corpora¬ 
tion which it obligates itself to perform in order to 
secure the employee's services.*^ A statute requir¬ 
ing certain corporations to pay their employees in 
legal tender money only does not operate as a pro¬ 
hibition against an employee’s making an assign¬ 
ment of his claim for wages and realizing thereon 
in that way.** 

In order to recover the compensation due under a 
contract of employment, it is not sufficient to show 
the existence of a contract, but it must also be 
shown that it was either made or assumed by the 
corporation, and is binding upon it.** However, 
one who is employed under a void contract,*^ or is 
appointed without any agreement as to his compen¬ 
sation,** and who renders services to the corpora¬ 
tion which are accepted by it, will be entitled to re¬ 
cover, on an implied contract, the money his serv¬ 
ices are worth; and it has even been held that a 
corporation will be liable for the value of services 


M. Iowa.—^Wood v. Iowa etc., 

Assoc., 102 X.W. 410, 126 Iowa 464. 

87. U.S.—Hof^ers v. Guaranty Trust 
Co. of New York. C.C.A.N.Y., 60 
F.2d 114, afflrmina, D.C.. 60 F.2d 
106, certiorari granted 68 S.Ct. 80, 

287 U.S. 686, 77 L.Ed, 512, revers¬ 
ed on other grounds 63 S Ct. 295, 

288 U.S. 123, 77 L.Ed. 652, 89 A. 
L.R. 720, 

Ind.—Cincinnati, etc., R. Co. v. Clark- 
*8on. 7 Ind. 695. 

Authority of officers and agents to 
contract as to compensation see 
supra I 1047. 

Compensation of officers and agents 
see supra |i 803-810. 

Solleitor of bnslaMiS 

Agreement to pay plaintiff for her 
employment as solicitor of business, 
was within defendant’s corporate 
powers.—Thommen v. Thommen’s, 
Inc., 95 Pa.Super. 17. 

88 . Pa.—Hand v. Clearfield Coal Co., 
22 A. 709. 143 Pa. 408, 29 Wkly.N. 
C. 9. 

14a C.J. P 762 note 6. 

89. Colo.—Holmes v. Griffith, 29 P. 
382, 1 Colo.App. 423. 

aa U.S.--Roger8 v. Hill, C.C.A.N.Y., 
60 F.2d 109, followed in 62 F.2d 
1079, certiorari granted 63 S.Ct. 
593, 289 U.S. 716. 77 L.Ed. 1469. 
reversed on other grounds 63 S. 
Ct. 731, 289 U.S. 682. 77 L.Ed. 1385, 
88 A.L.R. 744. 

81. U.S.—Thrailkill v. Crosbyton- 
Southplains R. Co.. Iowa, 246 F. 
687. 168 C.C.A. 643, L.R.A.1918C 90. 
N.J.—Bennett v. Millville Impr. Co., 
51 A. 706, 67 N.J.Law 320. 
OommlsBloa to bo paid la stook 
Colo.—Arapahoe Cattle, etc., Co. v. 


Stevens. 22 P. 823. 13 Colo. 634. 
14a C.J. p 762 note 7 [a]. 

38. U.S.—Rogers v. Guaranty Trust 
Co. of New York. C.C.A N Y.. 60 F. 
2d 114, affirming. P.C., 60 P.2d 106, 
certiorari granted 63 S.Ct. 80, 287 
U.S. 586, 77 L.Ed. 612, reversed on 
other grounds 53 S.Ct. 295, 288 U.S. 
123, 77 L.Ed. 662, 89 A.L.R 720— 
Rogers v. Hill. C.C.A.N.Y.. 60 F. 
2d 109, followed in 62 F.2d 1079, 
certiorari granted 53 S.Ct. 593, 289 
U.S. 716, 77 L.Bd. 1469, reversed on 
other grounds 63 S.Ct. 731, 289 U.S. 
682. 77 L.Ed. 1385, 88 A.L.R. 744. 
14a C.J. p 762 note 7 [b]. 

Share of profits of braaoh eorpora- 
tloa 

Where a corporation having a 
branch sales agency made it into a 
separate corporation, of which it was 
the only bona fide stockholder, and 
employed a person in the branch cor¬ 
poration to be compensated by a 
share in the profits of the branch. 
It is not in a position to say that 
the contract of employment is void 
as against public policy on the 
ground that profits must go to stock¬ 
holders in proportion to the respec¬ 
tive amounts of stock owned, and 
since the employment contract was 
independent of. and distinct from, 
stipulations of the corporate charter 
granted to such branch business it 
was not impaired or affected thereby. 
—Overland Automobile Co. v. Cleve¬ 
land, Tez.Civ.App., 260 S.W. 463. 

88 « U.S.—^Rogers v. Guaranty Trust 
Co. of New York, C.C.A.N.Y.. 60 
F.2d 114, affirming, D.C., 60 F.2d 
106, certiorari granted 63 S.Ct. 80, 
287 U.S. 586, 77 L.Ed. 612, reversed 
on other grounds 63 S.Ct. 296, 288 
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U.S. 123, 77 L..Rd. 652, 89 A.L.R. 720 
—Harker v. Ralston Purina Co., C. 
C.A.Ind., 46 F.2d 929, certiorari de¬ 
nied 52 S.Ct. 7, 284 U.S. 619, 76 L. 
Ed. 628. 

Faymeat for stock from share of 
profits 

Under a contract whereby an em¬ 
ployee was to be credited, toward the 
purchase of stock from the sole 
stockholder, with one half of the 
profits, all of which were to be paid 
to the stockholder until he received 
the amount paid for the business, it 
was held, where the corporation’s 
profits were more than enough to en¬ 
title the employee to his stock, that 
the fact that the stockholder was 
not paid any of the profits could not 
defeat the employee’s right to the 
shares, especially as the stockholder 
had received the corporation’s note 
in a large amount for his share of 
the profits, which, with amounts pre¬ 
viously received, amounted to more 
than his original Investment.— 
Church V. Dreier, 200 N.Y.S. 543. 206 
App.Div. 820. 

34. Iowa.—Iowa Drug Co. v. Souers, 
117 N.W. 300, 139 Iowa 72. 19 L.R. 
A..N.S., 116. 

14a C.J. p 762 note 8. 

35. Md.—Shaffer v. Union Min. Co., 
66 Md. 74. 

14a C.J. p 763 note 18. 

38. N.Y.—Morrison v. Ogdensburgh, 
etc., R. Co., 62 Barb. 178. 

14a C.J. p 763 note 16. 

37. Md.—Miller y. Cosmic Cement, 
etc., Co., 71 A. 91. 109 Md. 11. 

38. Mich.—Ruttle v. What Cheer 
Coal Min. Co.. 117 N.W. 168. 163 
Mich. 300. 

14a C.J. p 762 note 10. 
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performed on its behalf for a purpose ultra vires 
the corporation but there will be no liability if 
it appears that the corporation, as such, did not ac¬ 
cept the services, or that they were of no value to 
it,^® or if the corporation was under no legal ob¬ 
ligation to pay therefor.^i The value of the serv¬ 
ices rendered may be evidenced by vote of the cor¬ 
poration authorizing payment of a certain amount 
to employees of that class, or by a custom of the 
corporation of paying a certain amount to such em¬ 
ployees, or, in the absence of vote or custom, by 
other evidence of their value, the recovery being 
limited in any event to the amount fixed by statute, 
if such exists, for similar services.^2 

§ 1252. Contracts of Bailment 

A corporation may become a bailee for a purpoae 
within the objecta of Ita creation. 

A corporation may become bailee of property for 
any purpose that is reasonably within the objects 
of its creation, and binds itself by the contract of 
bailment,^ 2 but it has no right to become a bailee 
when the transaction is foreign to such object.^^ 
So a corporation has the power to hire the per¬ 
sonal property of another to be used in the activi¬ 
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ties in which the corporatiou is authorized by its 
charter to engage.^^ 

§. 1253. Subscription to Other Enterprises 

While there Is some authority to the contrary. It is 
more commonly held that a corporation’s power to make 
a subscription contract to aid some other enterprise may, 
when beneficial to it in the exercise of its chartered pow¬ 
ers, be Implied. 

While some authorities have held that a corpora¬ 
tion does not have the power to enter into a sub¬ 
scription contract for the purpose of aiding another 
ente rprise, even though such enterprise might tend 
to increase its busini^ss,^®'‘it is more commonly held 
that the power to make such a contract, where ben- 
chcial to the corporation in the exercise of its char¬ 
tered powers, may be impliedL^J^ ^ 

Under statute authorising contributions. Contri¬ 
butions, under a statute expressly giving corpora¬ 
tions authority to contribute to civic enterprises and 
organizations, include subscriptions for stock in 
such enterprises.'** Under this statute it has been 
held that a corporation may subscribe to the stock 
of another corporation, formed to erect a hotel in 
the city and to thereby benefit the citizens; and 
such an undertaking is no less a civic enterprise 
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39 . Maxs,—Tloss v. Colonial Provl- 
Bion Co.. 12 N.E.2d 98. 

4a N.T.—Ehrlich v. Ohevra Affudas 
Achin Auahi Wizna. 86 N.Y.S. 820. 

41. Fla.—K O. Painter Fertilizer Co 
V. Boyd, 114 So. 441, 93 Fla. 354. 

PorformaaoB of autopsy 

There is no lejfal obligation on the 
part of a corporation to pay for the 
Bervices of a physician in perform- 
insr an autopsy on the body of its 
deceased president, of which iiody the 
corF)orntion had no ownership, con¬ 
trol, or possession, nor can a prom¬ 
ise to pay be inferred from the fact 
that the physician was called to ren¬ 
der medical and surgical treatment 
to the president, since the perform¬ 
ing of an autopsy is not such treat¬ 
ment.—K. O I’nlnter Fertilizer Co. v. 
Boyd, 114 So. 444, 93 Fla. 354. 

42. Ky.—Waller v. Commonwealth 
Bank, 3 J.J.Marsh. 201. 

43. U.S.—Carlisle First Nat. Bank 
v. Graham, Pa.. 100 U.S. 699, 25 L. 
Ed. 750. 

Ill.—See Getz v. Western Laborato¬ 
ries, 210 llLApp. 6—Arthur Wag¬ 
ner Co. V. Qallaher & Speck, 204 
lll.App. 208. 

14a C.J. p 763 note 20. 

44L K.H.—Greeley v. Nashua Sav. 

Bank, 63 N.H. 146. 

Okl.—^American Nat. Bank v. Adams, 
143 P. 608, 44 Okl. 129, L.R.A.1915B 
642. 


4B, N.T.—Susquehanna S S. Co. v. 
A. O. Andersen & Co.. 203 N Y.S. 
568, 208 App.Div. 26, reversed on 
other grounds 146 N.E. 381, 239 N. 
Y. 285. 

Chartering vessel 

N.Y.—Susquehanna S S. Co. v. A. O. 
Andersen & Co., supra. 

Xirlng soowe 

A brewing company which was 
given the power, among others, to 
purcha.Me, lease, or build wharves in 
connection with its business, and to 
do anything nece.M8ary to protect or 
benefit the corporation with respect 
to Its property, was held entitled to 
operate for profit a dumping board 
owned by it. including the hiring of 
scows.—C. F. Harms v. Leonhard Mi¬ 
chel Brewing Co., 126 N.E. 705, 228 
N.Y. 263, reversing 169 N.Y.S. 1088. 
183 App.Div. 886. 

49. Mass.—Davis v. Old Colony R. 

Co.. 181 Mass. 258, 41 Am.U. 221. 
14a C.J. p 763 note 23. 

Power to: 

Make gift of property see supra S 
1096. 

Subscribe to stock in other corpo¬ 
rations generally see supra S 961. 

47. U.S.—Ft, Worth City Co. v. 

I Smith Bridge Co., Tex., 14 S.Ct. 
I 339. 151 U.a 294, 38 L.Ed. 167. 
14a C.J. p 763 note 24. 

I "The question whether a private 
I corporation can make such a con¬ 
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tract depends upon the nature of the 
corporation and whether the con¬ 
tract is connected with the legitimate 
exercise of its corporate powers."-— 
Eastern Illinois State Normal School 
V. Charleston, 111 N.E. 573. 676, 271 
111. 602, L.R.A.1916D 991. 

Buhscriptloa to educational institu- 

tlOBS 

Subscriptions by a business corpo¬ 
ration to educ'ational institutions, au¬ 
thorized by the directors, whore there 
was a reasonable probability of direct 
benefit to the corporation from the 
activities of the institutions aided 
and where similar subscriptions were 
made by other corporations, held 
within the corporate powers and val¬ 
id, and receivers of the corporation, 
in the absence of objection by credi¬ 
tors or stockholders, authorized to 
allow the claims of the beneficiaries 
as general creditors.—^Armstrong 
Cork Co. V. H. A. Meldrum Co., D.C. 
N.Y., 286 P. 68. 

4a Tex.—A. J. Anderson Co. v. Citi¬ 
zens* Hotel Co., Civ.App., 8 S.W.2d 

702. error refused. 

Bffsot OB prsvloBS restriction 

Under this statute, restriction in a 
prior statute requiring consideration 
for indebtedness incurred by corpora¬ 
tion held removed as applied to con¬ 
tribution to civic enterprise.—A. J. 
Anderson Co. v. Citizens* Hotel Co., 
supra. 



§ 1254 

because the subscribers also contemplate that it 
may be profitable.^* 

§ 1254. Offer of Reward 

A corporation has power to offer a reward for the 
apprehension and conviction of perpetrators of crimes 
against It. 

A corporation has implied power to offer a re¬ 
ward for the apprehension and conviction of crim¬ 
inals who have perpetrated crimes against its prop¬ 
erty or its employees.®® 

§ 1255. Release and Compromise of Claims 
or Suits 

A corporation has the power to compromise claims. 

A corporation has, by mere implication of law, 
and without any statutory expression to that effect, 
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the same power of compromising claims which an 
individual has.*^ 

§ 1256. Submission to Arbitration 

A corporation has power to submit controversies 
to arbitration. In the absence of express prohibition; 
the submission need not ordinarily be under the corporate 
seal. 

The general power of corporations to sue and be 
sued, and to contract, carries the incidental pow¬ 
er to submit to arbitration controversies arising out 
of their lawful business transactions,at least 
where such submission is not expressly prohibited.®^ 
Unless a seal is required by the subject matter of 
the cbntroversy submitted, as appears in Arbitra¬ 
tion and Award § 25, a submission by a corporation 
to arbitration is not required to be under the seal 
of the corporation to be binding upon it.®^ 


co'rporations 


18. Liens fob Debts of Corporation 


§ 1257. In General 

A corporation*! debt may conatitute a lien on Ita 
property only by contract or rule of law to that effect; 
an executory agreement to give a lien In the future upon 
a contingency doea not create a preaent Hen. 

The debts of a corporation do not per se consti¬ 
tute a lien upon its property.®® In order that a lien 
be created, there must be a contract between the 
parties®® or a rule of law®*^ to that effect. How¬ 
ever, a present lien will not be created by an execu¬ 
tory agreement to give a lien in the future upon a 
certain contingency.®® 

A constitutional provision that the legislature 
shall not pass any law permitting the leasing or 


alienating of any franchise so as to release or re¬ 
lieve the franchise or property held thereunder 
from any of the liabilities of the lessor or grantor, 
or lessee or grantee, contracted or incurred in the 
operation of such franchise docs not forbid a trans¬ 
fer of the franchise and property of a corporation, 
but merely results in making these preexisting “lia¬ 
bilities’’ preferred claims against the franchise and 
property transferred, and superior to any subse¬ 
quent bond, mortgages, or encumbrances placed 
thereon by the purchaser or transferee of such 
franchise and property.®® 

The application of this constitutional provision is 
restricted to debts which have been contracted in 


49. Tex.—A. J. Anderson Co. v. Cit¬ 
izens’ Hotel Co., supra. 

BO. Alau—Central R., etc., Co. v. 
Cheatham. 4 So. 828. 86 Ala. 292, 
7 Am.S.R. 48. 

Miss.—Norwood, etc., Co. v. Andrews, 
16 So. 262, 71 Miss. 641. 

64 C.J. p 779 notes 74-82. 

61. N.J.—Ellerman v. ChicaiTO Junc¬ 
tion R.. etc., Co.. 23 A. 287, 49 N. 
J.Eq. 217. 

14a C.J. p 764 note 27. 

62. U.S.—Alexandria Canal Co. v. 
Swann, D.C., 6 How. 83, 12 L.Ed. 
60. 

14a C.J. P 764 note 28. 

53. Wis.—In re Lower Baraboo Riv¬ 
er Drainaire Dist, 226 N.W. 331, 
199 Wis. 230. 63 A.L.R. 1166. 

54. N.T.—Brady v. Brooklyn. 1 
Barb. 584. 

14a C.J. p 764 note 31. 

56. Pa.—Advance Ben. Order v. 
Pennsylvania Safe-Deposit, etc., 
Co.. 46 A. 102, 195 Pa. 602. 


Wis.—Marvin v. Anderson, 87 N.W. 
226, 111 Wis. 387. 

Lien of holders of preferred stock 
see supra fi 231. 

55i Neb.—Fisher v. National Mortfr 
Loan Co.. 271 N.W. 433. 132 Neb. 
186, modified on other grounds 274 
N.W. 668, 133 Neb. 280. 

Pa.—^Advance Ben. Order v. Penn¬ 
sylvania Safe-Deposit, etc., Co., 46 
A. 102, 196 Pa. 602. 

57. Neb.—Fisher v. National Mortg. 
Loan Co., 271 N.W. 433, 132 Nob. 
185, modified on other grounds 274 
N.W. 668, 133 Neb. 280. 

Statutes creating lien for debt for: 
Supplies furnished to mining or 
manufacturing corporation see 
infra fi 1258. 

Wages due employee see the C.J.S. 
title Master and Servant fi 139. 
also 14a C.J. p 764 note 49-p 765 
note 69, 39 C.J. p 216 note 99-p 
216 note 13. 

68L N.T.—^Holmes v. St. Joseph Lead 
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Co., 147 N.Y.S. 104, 84 Misc. 278, 

affirmed 147 N.Y.S. 1117, 163 App. 

Div. 885. 

Paztlomar agreemeata within role 

(1) An agreement, under which a 
corporation borrowed money, and 
which provided that in ease of sale 
of certain securities the proceeds 
should be applied to payment of a 
specific debt.—Holmes v. St. Joseph 
Lead Co., supra. 

(2) A provision of a corporation's 
note empowering a trustee to con¬ 
fess Judgment in case of default.— 
Holmes v. St. Joseph Lead Co., su¬ 
pra. 

(3) An agreement by a corporation 
to prefer its bondholders in the dis¬ 
tribution of the proceeds of its land, 
which may be sold before the bonds 
are due.—Newby v. Oregon Cent. R. 
Co., C.C.Or., 18 F.Cas.No.10,144, Deady 
609. 

69. Idaho.—Seymour v. Boise R. Co., 

132 P. 427, 24 Idaho 7. 
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the operating or enjoyment of the franchise of the; 
corporation.A judgment for personal injuries 
inflicted by a corporation in the operation of its 
street cars is a “liability” within the meaning of 
this constitutional provision, and constitutes a lien 
against the corporate franchise and property, en¬ 
forceable against such franchise and property even 
in the hands of a purchaser or grantee.®^ 

§ 1258. Supplies Furnished to Mining or 
Manufacturing Corporation 

A statute which confers a lien for supplies furnish¬ 
ed to a mining or manufacturing company applies only 
to supplies for the operation of the plant. The lien at¬ 
taches only to the corporation's property, and not to the 
property of another which Is In Its hands for manu¬ 
facturing. 

A statute which confers a lien to secure a debt 
for supplies furnished to a mining or manufactur¬ 
ing company is applicable only to debts for supplies 
furnished for the operation of the plant,particu¬ 
larly where the statute expressly .so provides 
so materials furnished for original construction®^ 
arc not within the meaning of the word “supplies,” 
and are not entitled to the benefit of the lien, nor 
are transportation furnished to a manufacturing 
corporation by a common carrier,®® a kiln for dry¬ 
ing lumber furnished to a lumber manufacturer,®® 
and goods furnished to a manufacturing company 
to supply the stock of a commissary store maintain¬ 
ed by such company for the use of its employees.®'^ 

The lien attaches only to property which, at the 
time of furnishing the supplies and thereafter, is 
the property of the corporation; it docs not attach 
to the property of a third per.son which is in the 
hands of the manufacturing company and being 
made up into a manufactured product for him.®® 
By virtue of a provision of this statute giving to 
persons furnishing supplies a prior lien on the per¬ 
sonal property of the corporation not used in the 
plant, such a lien will take priority over a pledge. 


previously made to secure a loan, of personal prop¬ 
erty not used in the plant.®^ 

§ 1259. Ehforcement 

QuestieriB relating to the enforeement of liene against 
corporate property Include the time within which claims 
must be filed to establish such liens, and the sutnclenoy 
of an affidavit In support of ouch claim, and are controll¬ 
ed by the terms of the applicable statutes. 

Where a statute limits the time within which 
claims may be filed for the establishment of liens 
against corporate property, the running of the stat¬ 
utory period will be suspended by an order of ref¬ 
erence to a master, to ascertain claims against the 
corporation.*^® In the case of claims for supplies 
furnished under one contract, and delivered from 
day to day, the statutory period begins to run from 
the date of the last delivery; and the lien applies to 
the whole scries of connected items forming a run¬ 
ning account, and not only to the deliveries made 
within the statutory period before the filing of the 
notice. 

Affidavit .in support of claim. The omission of 
the authentication required by statute as to a for¬ 
eign affidavit submitted in support of a claim filed 
to establish a lien against corporate property is not 
fatal, and other evidence may be introduced to show 
that the oath was properly administered.'^^ 

Lien on property oivned by conditional ifcndor. 
Where a lien for a debt contracted by a corporation 
attached to property W'hich never became the prop¬ 
erty of the corporation, by reason of its failure to 
carry out the terms of a contract of conditional 
sale, the owner of the property may pay off the 
hen, and then be subrogated to the rights of the lien 
creditor, and then enforce his hen against the 
property of the corporation; to avoid this circuity 
of action, however, equity will decree that the lien 
be paid off in the first instance out of a fund in 
court arising from a sale of the corporation's prop¬ 
erty."^® 


60. Idaho.—Union Trust, etc., Bank 
V. Idaho SmoltJnflr. etc., Co., 136 P. 
822, 24 Idaho^ 735. 

61. Idaho.—Seymour v. Boise R. Co., 
132 P. 427, 24 Idaho 7. 

62. U.S.—Building Supplies Corpora¬ 
tion V. Wlllcox, C.C.A.Va., 284 P. 
113. 

Omission of prsvious provision 
The fact that an express provi¬ 
sion of a statute, limiting its opera¬ 
tion to supplies furnished for the 
operation of the plant, was omitted 
from a subsequent statute passed 
sixteen years after the former stat¬ 
ute was repealed does not raise the 
Inference that the legislature intend- 

19 C.J.S.-60 


ed to give a lien for all classes of 
supplies.—Building Supplies Corpora¬ 
tion V. Willcox, supra. 

63. U S —Fidelity Ins., etc., Co. v 
Roanoke Iron Co, C.C.Va., 81 F 
439. 

64. U.S.—Building Supplies Corpora¬ 
tion V. Willcox, C.C.A.Va., 284 P. 
113 

65. IJ S.—Fidelity Ins., etc., Co. v. 
Roanoke Iron Co., C.C.Va., 81 F. 
439 

66. Va.—Boston Blower Co. v. Car¬ 
man I^umber Co., 26 S.E. 390, 94 
Va. 94. 

14a C.J. p 765 note 62 [a]. 

67. U.S.—Fidelity Ins., etc., Co. v. 
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Roanoke Iron Co., C.C.Va., 81 F 
439. 

68. U S.—Fidelity Ins., etc, Co. v 

Roanoke Iron Co., supra. 

69. Va.—Millhiser Mfg. Co. v Gal- 
lego Mills Co., 44 S.E. 760, 101 Va. 
579. 

70. U.S.—-Fidelity Ins., etc., Co. v. 

Roanoke Iron Co., C.C.Va., 8l F. 
439. 

71. U.S.—Fidelity Ins., etc., Co. v. 

Roanoke Iron Co., supra. 

72. U.S.—Fidelity Ins., etc.. Co. v. 

Roanoke Iron Co., supra. 

73. U.S.—Manhattan Trust Co. v. 
Sioux City Cable R. Co., C.C.lowa. 
76 F. 658. 
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E. TORTS 
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§ 1260. General Rule ' 

Generally, a corporation la liable In the aame way aa 
a natural person for a tort committed by Its servant or 
agent within the scope of his authority and course of 
employment, even though It did not authorize or ratify 
the act, or forbade It; but It Is net liable for a tort 
of Its agent which Is beyond such scope, unless It au¬ 
thorizes or ratifies the act. 

A corporation is civilly liable in the same manner 
as a natural person for torts^^ committed by its 
servants or agents^B within the scope of their ex¬ 
press or implied or apparent authority, or in the 


course of their employment;^* and this is true even 
though the particular act may not have been au¬ 
thorized in the first instance or subsequently rati¬ 
fied,or may have been committed in excess^® or 
in disobedience'^® of instructions, or even wantonly 
and recklessly,®* or, as appears infra in § 1263, 
maliciously, wilfully, or criminally. Conversely, a 
corporation is not liable for the torts committed by 
its servant or agent outside the scope of his author¬ 
ity or agency, or the course of his employment,®^ 
except where it previously authorized the particular 


74i U.S.—White v. Central Dispensa¬ 
ry and Emergency Hospital, 99 F. 
2d 255. 69 App.D.C. 122, 119 A.L. 
R. 1002. 

N.T.—Ford v. Grand Union Co., 270 
N.T.S. 162, 166, 240 App.Div. 294, 
citing Corpus Jnris. 

N.C.—Robertson v. Virginia Electric 
& Power Co.. 168 S.E. 416, ^04 N.C. 
359, cause remanded 170 S.E. 139. 
206 N.C. Ill—Dickerson v. Atlantic 
Refining Co., 169 S.E. 446, 201 N.C. 
90. 

75. Mass.—Terrini v. New England 
8 S. Co.. 138 N.E. 396. 244 Mass. 
326. 

Minn.—Friedell v. Blakely Printing 
Co., 203 N.W. 974, 163 Minn. 226. 
N.T.—Rollln V. Grand Store Fixture 
Co., 244 N.T.S. 82. 137 Misc. 888, 
reversed on other grounds 246 N. 
Y.S. 371, 231 App.Div. 47. 

N.C.—Dickerson v. Atlantic Refining 
Co., 159 S.E. 446. 201 N.C. 90. 
Boetrine of respondeat superior ap¬ 
plies with respect to the liability of 
corporation for tortious acts of its 
agents.—Scheele v. Union Loan & Fi¬ 
nance Co., 274 N.W. 673, 200 Minn. 
654—Mclady v. South St. Paul Live 
Stock Exchange, 171 N.W. 806. 142 
Minn. 194. 

Bxemptlons applicable to Individuals 

(1) A statute which provides that 
principal shall not be liable for con- 
seQuences of his agent’s acts which 
he could not prevent does not apply 
to corporations, sin(;e corporations 
can act only through agents.—Mar- 
latt V. Levee Steam Cotton Press Co., 
10 La. 583, 29 Am.D. 468. 

(2) However, in absence of stat¬ 
ute. a state of facts which will not 
render a natural person liable for 
act of one who was at the time his 
agent will not render corporation lia¬ 
ble.—Henderson-Mizell Mercantile Co. 
V. Chapman, 67 So. 82, 3 Ala.App. 296. 

Vonproflt membership corporation 
serving as medium for promoting and 
regulating Individual cab service was 
not liable for tort of member, since 
relationship of master and servant or 
principal and agent does not exist 
between them.—Flueling v. Ooerin- 
ger, 216 N.W. 294, 240 Mich. 372. 

7a U.S.—ifilna Life Ins. Co. v. Mu¬ 


tual Ben. Health & Accident Ass'n, 
C.C.A.Neb., 82 F.2d 115—ASBtna Life 
Ins. Co. V. Brewer, 12 F.2d 818, 66 
App.D.C. 283, 46 A.L.R. 1499— 

Clinchfleld Fuel Co. v. Henderson 
Iron Works Co.. Ala., 264 F. 411, 
165 C.C.A. 631. 

Ala.—Epperson v. First Nat. Bank. 96 
So. 343. 209 Ala. 12. 

Cal.—Pitman v. Walker. 203 P. 739, 
187 Cal. 667. 

D.C.—Clark v. Chesapeake & Poto¬ 
mac Telephone Co.. 42 App.D.C. 444. 

Fla.—S. H. Kress &, Co. v. Powell. 180 
So. 757, 132 Fla. 471—Winn & Lov¬ 
ett Grocery Co. v. Archer, 171 So. 
214, 126 Fla. 308. 

Ga.—Plumer v. Southern Boll Tele¬ 
phone & Telegraph Co., 199 S.E. 
353, 58 Ga.App. 622—Personal Fi¬ 
nance Co. of Macon v. Whiting, 172 
S.E. Ill, 48 Ga.App. 154. 

Ill.—Pfoffer V. Farmers' State Bank 
of Schaumburg, 263 Ill.App. 360. 

Ind.—Polk Sanitary Milk Co. v. Ber¬ 
ry, App., 17 N.E.2d 860. 

Iowa.—Mortimer v. Farmers’ Mut. 
Fire & Lightning Ins. Ass’n, 249 
N.W. 405,' 407, 217 Iowa 1246, cit¬ 
ing Gorpns Jaids. 

Ky.—J. J. Newlierry Co. v. Judd, 82 
S.W.2d 359, 259 Ky. 309. 

Me.—Stanley v. Inhabitants of Town 
of Sangcrville, 109 A. 189, 119 Me. 
26. 9 A.L.R. 348. 

Md.—Jones v. Sherwood Distilling 
Co., 132 A. 278, 150 Md. 24. 

Minn.—Scheele v. Union Loan & Fi¬ 
nance Co., 274 N.W. 673, 200 Minn. 
654. 

Mont.—Cashin v. Northern Pac Ry. 
Co., 28 r.2d 862, 96 Mont. 92. 

N.Y.—Ford V. Grand Union Co., 270 
N.YS. 162, 240 App.Div. 294. 

N.C.—Britt V. Howell, 181 S.E. 619, 
208 N.C. 619—Robertson v. Virginia 
Electric & Power Co., 168 S.E. 415, 
204 N.C. 359, cause remanded 170 
S.E. 139, 206 N.C. Ill—Dickerson 
V. Atlantic Refining Co.,' 169 S.E. 
446, 201 N.C. 90—Clark v. Bland, 
106 S.E. 491, 181 N.C. 110. 

Ohio.—Cleveland Ry. Co. v. Wlesen- 
berger, 15 Ohio App. 437. 

Tex,—Galveston, H. A S. A. Ry. Co. 
V. Mallott, Civ.App., 6 S.W.2d 432, 
error dismissed. 


Va.— "W. T. Grant Co. v. Ow’ens, 141 
S.E. 860, 149 Va. 906. 

Wis.—Vulcan Last Co. v. State, 217 
N.W. 412, 194 Wis. 636. 

14a C.J. p 765 note 81. p 767 note 82. 

OorporatioB is **persoa*’ within 
statute providing that every "per¬ 
son” shall be liable for torts com¬ 
mitted by his servant by command or 
in prosecution or within scope of his 
business.—Louisville, etc., R. Co. v. 
Hudson, 73 S.E. 30, 10 Ga.App. 169. 

77. Ala.—Epperson v. First Nat. 
Bank, 96 So. 343, 209 Ala. 12. 

Ill.—^Pfeifer v. Farmers* State Bank 
of Schaumburg. 263 Ill.App. 360. 
Ind.—^Polk Sanitary Milk Co. v. Ber¬ 
ry, App., 17 N.E 2d 860. 

Md.—Jones v. Sherwood Distilling 
Co., 132 A 278, 150 Md 24. 

14a C.J. p 767 note 83, p 768 note 86. 
Ratification generally see infra § 1267 

78. Minn.—Barrett v. Minneapolis, 
etc., R. Co., 117 NW 1047. 106 
Minn. 51, 130 Am S.R. 585, 18 L.R. 
A.,N.S., 416. 

14a C.J. p 768 note 84. 

79. Fla.—Winn & Lovett Grocery Co. 
V. Archer, 171 So. 214, 126 Fla. 308 

Ky.—J. J. Newberry Co. v. Judd, 82 
S.W.2d 359, 259 Ky. 309. 

Ohio.—Cleveland Ry. Co. v. Wiesen- 
berger, 15 Ohio App. 437. 

Tex.—Galveston, H. & S. A. Ry. Co. 
V. Mallott. Civ.App., 6 S.W.2d 432, 
error dismissed. 

14a C.J. p 767 note 83. 

But in one case it was intimated 
that instructions prohibiting the act 
would have discharged corporal ion 
from liability.—Norman v. City Is¬ 
land Beach Co., 21^ N.Y.S. 379, 126 
Misc. 336. 

Sa Fla.—^Winn A Lovett Grocery Co. 

V. Archer, 171 So. 214, 126 Fla. 308. 
Ind.—Polk Sanitary Milk Co. v. Ber¬ 
ry, App., 17 N.E.2d 860. 

Ky.—^J. J. Newberry Co. v. Judd, 82 
S.W.2d 369, 269 Ky. 309. 

N.C.—^Dickerson v. Atlantic Refining 
Co., 169 S.B. 446, 201 N.C. 90. 

81. Ala.—King v. Livingston Mfg. 

Co., 60 So. 143, 180 Ala. 118. 

D.C.—Clark v. Chesapeake A Potomac 
Telephone Co., 42 App.D.C. 444. 
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act,*2 or, as appears infra § 1267, subsequently 
ratifies it. 

In order that such liability may attach, the act 
must consist of a breach of a duty which can be 
imposed on and discharged by a corporation,*3 and 
it must be such as to impose liability on the servant 
or agent individually,^^ except in cases where the 
agent simply negligently fails to do what should 
have been done by the corporation.®® 

The application of the general principles, stated 
in this section and in §§ 1261-1271 infra, to particu¬ 
lar torts will appear in §§ 1272-1285 infra. 

Governmental services. Generally, a private cor¬ 
poration is not exempted from liability for the acts 
of its servants performed under its direction and in 
aid of its private interests by the fact that the serv¬ 
ice performed might be governmental if performed 
by a municipal corporation and b}*^ a public officer.®® 

Corporation as agent, A corporation which con¬ 
trols and conducts through the agency of another 
corporation a business in the course of the opera¬ 
tion of which a wrongful injury to a third person 
occurred is liable therefor.®^ However, the mere 


fact that two corporations have a number of things 
in common, such as common incorporators, officers, 
stockholders, or business offices,®® and transac. 
some business for or with each other,®® does not 
make one liable for the torts of the other; nor does 
mere stock ownership by one corporation in another 
render the former so liable.®® 

§ 1261. Exercise of Charter Powers 

Generally, the fact that an act reaultlng In private 
Injuries Is within a corporation’s charter powers does net 
exempt It from liability therefor; quasi-public corpora¬ 
tions In exercising such powers are held by some au¬ 
thorities to- be liable for damages ensuing, while oth¬ 
ers hold them not liable in the absence of fault or neg¬ 
ligence. 

As a general rule, the fact that the act com¬ 
plained of is within the charter powers of th^ cor¬ 
poration does not confer on it immunity for pri¬ 
vate injuries which may result from the exercise of 
such powers;®^ and it has been held that the pow¬ 
ers of a quasi-public corporation cannot be exer¬ 
cised irrespective of the rights of private individu¬ 
als and property and that, although the acts of the 
corporation may be authorized by its charter, it 
may be liable for ensuing damage to the person or 


Ga.—Plumer v. Southern Bell Tele¬ 
phone & Telegrraph Co., 199 S.K. 
363. 6S (>a.App. 622. 

Ind.—Polk Sanitary Milk Co. v. Ber¬ 
ry. App.. 17 N.E.2d 860. 

Md.—Rent-a-Car Co. v. Globe & Rut¬ 
gers Fire Ins. Co., 156 A. 847, 161 
Md. 249. 

14a C.J. p 766 note 81, p 767 note 82. 

Xf firs is purposely started on cor¬ 
poration's premises by officer, agent, 
or employee, the setting of Are and 
destruction of its property are out¬ 
side course of employment, and cor¬ 
poration is not liable for his act to 
one whose property was destroyed by 
Are communicated from its premises. 
—Archuleta v. Floersheim Mercantile 
Co., 187 P. 272, 26 N.M. 632. 40 A.I...R. 
199. 

Sols stockholder’s act not within 
scope of his employment or in fur¬ 
therance of business of corporation 
held not to render corporation liable. 
—Heath v. Atlanta Beer Distributing 
Co., 193 S.E. 73, 66 aa.App. 494. 

88. Ind.—Polk Sanitary Milk Co. v. 

Berry, App., 17 N.B.2d 860. 

88 . Wis.—Hensel v. Hensel Yellow 
Cab Co.. 246 N.W. 169, 209 Wis. 
489. 

84L Ind. — Indiana Nitroglycerine, 
etc., Co. V. Llpplncott Glass Co.. 
76 N.B. 649, 166 Ind. 361. 

Minn.—Melady v. South St. Paul Live 
Stock Exch., 171 N.W. 806, 142 
Minn. 194. 

Mo.—McGinnis v. Chicago, etc., R. 
Co., 98 S.W. 690, 200 Mo. 847, 118 


Am.SR 661, 9 L R A.,N.S.. 880. 9 
Ann.i''aH. 656. 

Joint liability of corporation with 
others see infra 8 1268. 

85. Mo.—McGinnis v. Chicago, etc., 
R. Co., 98 S.W. 590, 200 Mo. 347, 
118 Am.S.R. 661, 9 I...H.A..N.S., 880. 
9 Ann.Cas. 656. 

Liability of corporation for negli¬ 
gence see infra 9 1283. 

86. Wis.—Sutler v. Milwaukee Bd. 
of Fire Underwriters, 155 N.W. 127, 
161 Wis. 615, Ann.Caa.l917E 682. 

14a C.J, p 769 note 92. 

Stock owned by public corporation 
That two stockholders of private 
irrigation company were public cor¬ 
porations did not make company gov¬ 
ernmental agency, relieving it from 
liability for its torts.—Sanchez v. 
East Contra Costa Irr. Co., 271 P. 
1060, 205 Cal. 615. 

87. U.S.—Certain-teed Products Cor¬ 
poration V. Wallinger, C.C.A.Va., 89 
F.2d 427, certiorari denied 68 S Ct. 
26, 302 U.S. 707, 82 L..Ed. 646. 

Mass.—Finnish Temperance Soc. Sov- 
ittaja V. Publishing Co., 130 N.E. 
846, 238 Mass. 345. 

N.T.—Mangan v. Terminal Transp. 
System. 284 N.Y.S. 183, 157 Misc. 
627, affirmed 286 N.Y.S. 666, 247 
App.Div. 853. 

Tenn.—Commercial Club v. Epperson, 
16 Tenn.App. 649. 

Wash.—Deno v. Standard Furniture 
Co., 66 P.2d 1158, 190 Wash. 1. 
Wis.—^Marsh Wood Products Co. v. 
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Babcock A Wilcox Co., 240 N.W. 
392. 207 Wis. 209. 

14a C.J. p 768 note 89. 

88 . U.S.—William Wrigley, Jr., Co. 
V. L. P. Larson, Jr, Co., D.C Ill., 

5 F.2d 731, modified on other 
grounds. C.C.A., L. P. Larson, Jr.. 
Co. V. William Wrigley, Jr.. Co., 20 
F.2d 830. 

La—Stephenson v. List Laundry & 
Dry Cleaners, 171 So. 656, 186 La. 

II. vacating, App., 168 So 317. 
Utah.—Great Salt I^ake Amusement 

Co. V, Lagoon Amusement Co., 294 
P. 301, 77 Utah 287. 

Wis.—Bergenlhal v. State Garage A 
Trucking Co.. 190 N.W. 901, 179 
Wis. 42. 

14 C.J. p 68 note 67. 

89. La.—Baker v. Bowie Lumber 
Co., 92 So. 129, 151 La. 598, follow¬ 
ed in Iximbard v. Bowie Lumber 
Co., 92 So. 132. 151 La. 606. 

Wis.—Bergenlhal v. State Garage A 
Trucking Co.. 190 N.W. 901, 179 
Wis. 42. 

ga U.S.—William Wrigley. Jr.. Co. 
V. L. P. Larson, Jr.. Co.. D.C.Ill., 

6 F.2d 731, modified on other 
grounds L. P. Larson, Jr., Co. v. 
William Wrigley, Jr., Co., C.C.A. 

III. , 20 F.2d 830. 

Ky.—Louisville Gas A Electric Co. v. 
Moore, 284 S.W. 1082, 216 Ky. 273. 

91. U.S.—Baltimore, etc., R Co. v. 
Fifth Baptist Church, D.C., 2 S.Ct. 
719, 108 U.S. 817. 27 L.Ed. 739. 

Pa.—Ganster v. Metropolitan Electric 
Co.. 64 A. 91, 214 Pa. 628. 
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property of another.®* However, apart from the 
operation of constitutional restrictions as to the 
taking or damaging of property for public use, 
without compensation, considered in § 97 of the CJ. 
S. title Eminent Domain, also 20 C.J. p 643 note 84- 
647 note 96, it has been held that, where such a 
corporation exercises the corporate rights and du¬ 
ties conferred on it by the legislature through its 
charter, carefully and skillfully without negligence 
or fault, it is not liable in damages to those who 
may incidentally suffer injury and loss from the 
legitimate use of its privileges and the perform¬ 
ance of the duties for which it was created.®* 

§ 1262. Ultra Vires as Defense 

A corporation cannot escape liability for wrongful 
acts of its agents on the ground that the acts, or the 
transaction In connection with which they occurred, were 
ultra vires. 

As has" been said to be well and accurately stated 
in Corpus Juris, a corporation cannot, in order to 
escape liability for the wrongful acts of its agents 
or employees, assert that such acts were beyond the 
scope of its corporate power or that they occurred 


in connection with a transaction beyond the scope 
of such power,®^ particularly where it receives and, 
retains the benefits of such acts.®* 

§ 1263. Willful, Malicious, or Criminal Acts 

Contrary to the earlier view, It Is now generally held 
that an agent's malice is Imputable to the corporation, 
making the latter liable for malicious, willful, or crlm-' 
Inal torts of Its agents or employees within the scope of 
their employment. 

Either on the theory that, since a corporation 
has no soul, no malicious motive or wrongful in¬ 
tent can be attributed to it,®* or in accordance with 
the view that a principal or master is not liable for 
wanton or malicious acts of his agent or servant, 
unless he sanctions or ratifies them,®*^ it was' held 
by the earlier authorities that a corporation could 
not be held for tort involving malice, willfulness, or 
criminal intent. The more recent authorities, how¬ 
ever, arc to the effect that a corporation is liable 
for the wanton, malicious, willful, or criminal acts 
of its agents or employees, done within the scope 
of their employment, whereby injuries arc inflicted 
on a third person,®* although such acts have not 


9S. US.—Baltimore & P. R Co v. 
Fifth Baptist Church. DC., 2 S.Ct. 
719, 108 U.S. .717. 27 L.Ed. 739. 

14a C.J. p 769 note 97. 

Liability of such corporations for: 
Maintaining nuisance see infra fi 
1284 b. 

Negligence see infra § 1283. 

93. Miss.—Moore v. Swamp Dredg¬ 
ing Co., 88 So. 622, 125 Miss. 842. 

14a C.J. p 769 note 96. 

■o as to powers under contract and 
ordinances 

Ohio.—Colonial Furniture Co. v. 
Cleveland Union Terminal Co., 191 
N.E. 903, 47 Ohio App. 399. error 
dismissed 190 N.E. 678, 128 Ohio 
St. 123. 

Adoption of angllsh rule criticised 
“Error . . . originates . . . 

from following English authorities, 
without adverting to the immense 
difference between the practically 
omnipotent powers of the British 
parliament and the comparatively 
limited powers of our State legisla¬ 
tures, acting under the restrictions 
of written constitutions. In this 
country, when It appears that the 
legislature have gone through the 
form of enacting a statute purport¬ 
ing to authorize the act complained 
of, the further Inquiry remains, 
whether the legislature had the con¬ 
stitutional power to pass such a' 
statute."—Eaton v. Boston, etc., R. 
Co.. 51 N.H. 604, 616, 12 Am.R. 147.: 

94. Ark.—Sullivan v. Arkansas Val¬ 
ley Bank, 2 S.W.2d 1096, 176 Ark. 
278, 67 A.L.R. 296. 


, Cal.—Von Schrader v Milton, 273 P. 
I 1074. 96 Cal.App. 192. 

Ind.—Herman v. Baker, 16 N.E.2d 
365. 

Iowa—Mortimer v. Farmers* Mut. 
Fire & Lighting Ins. Ass’n, 249 N 
W. 405, 407, 217 Iowa 1246, citing 

Corpus Juris. 

Minn.—Ziegler v. Denver Hog Serum 
Co., 204 Minn. 156, 283 N.W. 134, 
137, quoting Corpus Juris. 

Mo.—National City Bank of St. Lou¬ 
is v. Carloton Dry Goods Co., 67 S. 
W.2d 69, 334 Mo. 339—Start v. 
National Newspaper Ass’n, App.. 
222 S.W. 870. 

N.J.—Downs V. Jersey Central Power 
A Light Co.. 170 A. 835. 837, 116 
N.J Eq. 348. citing Corpus Juris. 
N.C.—Britt V. Howell, 181 S.E. 619, 
208 N.C. 619. 

Wis.—Hensel v. Hensel Yellow Cab 
Co., 245 N.W. 169, 209 Wis. 489. 
14a C.J p 326 note 12 L<!], P 769 note 
99. 

“Doctrine of ultra vires has never 
been held to apply to a corporation’s 
torts.”—Greeley Nat. Bank v. Wolf, 
C.C.A.C 0 I 0 ., 4 F.2d 67, 69. 

All torts ultra vlros 

“It is to be kept in mind that all 
torts are necessarily ultra vires, 
since if an act is authorized by a 
valid statute it is for that reason 
lawful and not a tort."—Ziegler v. 
Denver Hog Serum Co., 283 N.W. 
134, 137, 204 Minn. 166, quoting Cor¬ 
pus Juris. 

95. Kan.—Fowler v. Shaw, 240 P. 
970, 119 Kan. 676. 
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Wash —Goodin v. Palace Store Co., 4 
P.2d 493, 164 Wash. 625 

96. Ala.—Owsley v. Montgomery, 
etc.. R. Co., 37 Ala. 560. 

Mo.—Childs V. Missouri Bank, 17 M > 
213. 

14a C.J. p 770 note 4. 

97. Miss.—New Orleans, etc., R. Co 
V. Harrison, 48 Miss. 112, 12 Am.R 
356. 

14a C.J. p 770 note 7. 

Liability for malicious tort of: 
Agent generally see Agency 4 258 
Servant generally sec the C J S ti¬ 
tle Master and Servant S 572, al¬ 
so 39 C.J. p 1292 note 70-p 1294 
note 82. 

9A Ga.—Plumer v. Southern Bell 
Telephone & Telegreph Co., 199 S. 
E. 363, 68 Ga.App. 622. 

Mich.—De Vitis v. Neweomb-Endicott 
Co.. 249 N.W. 487, 488, 264 Mich. 1 . 
citing Corpus Juris. 

Minn.—Friedell v. Blakely Printing 
Co., 203 N.W. 974. 163 Minn 226. 
Mont.—Cashin v. Northern Pac. Ry. 

Co.. 28 l\ 2 d 862, 96 Mont. 92. 

N.C.—Dickerson v. Atlantic Refining 
Co., 169 S.H 446, 201 N.C. 90— 
Clark V. Bland. 106 S.E. 491, 181 N. 
C. 110. 

Ohio.—Cleveland Ry. Co. v. Wiesen- 
berger, 15 Ohio App. 437. 

14a C.J. p 770 note 8 , p 771 note 12. 
Liability of corporation for crimes 
generally see infra S9 1.368-1371. 
“Ancient doctrine that a corpora¬ 
tion because incapable of passion or 
emotion could not be held liable for 
acts involving malice of its officers 
or agents acting within the general 
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been expressly authorized or subsequently ratified,®® 
since it is now generally held that the malice of the 
agent is imputable to the corporation.^ Naturally, 
if the agent did not act maliciously, no malice can 
be imputed to the corporation.^ 

Applications and qualifications of these rules 
with respect to particular torts are considered infra 
§§ 1275-1285, and with respect to exemplary dam¬ 
ages, infra § 1286. 

Excessive force. Under the modern rule as stat¬ 
ed above, if a servant authorized to use force about 
the corporation’s business uses excessive force, the 
corporation must answer in damages to the person 
thereby injured, without reference to the state of 
mind under which the servant acted.^ Under ei¬ 
ther view, the corporation is liable for the use of 
excessive force through negligence.^ 

§ 1264. Fraud or Bad Faith toward the Cor¬ 
poration 

The effect of the acts of officers or agents having 
an adverse interest with respect to binding the cor¬ 
poration is considered supra in § 1005. The liabil¬ 
ity of an innocent corporation for fraudulent acts 
of Its agents on third persons is treated infra § 1278. 
Consult Pocket Parts for later cases. 

§ 1265. Independent Contractors 

Like an individual, a private corporation may be ex¬ 
empt from liability for the act of an independent con¬ 
tractor. 


A private corporation may, like an individual, be 
exempt from liability for the act of an independent 
contractor.® Thus, where a contractor engages to 
produce certain results merely, the corporation is 
not liable for his torts;® but where the corporation 
reserves control over the contractor with respect to 
his methods and the conduct of the men he em¬ 
ploys, it is liable.'^ 

§ 1266. Corporation in Hands of Trustees 

Where a corporatlen tranafera Its property to trua- 
tees who thereafter do businesa in Its name, the trus¬ 
tees, and not the corporation, are liable for torts oc¬ 
curring in that business. 

In a jurisdiction in which such transactions are 
permissible, where a corporation transfers its prop¬ 
erty to trustees, and the trustees thereafter do busi¬ 
ness in the corporate name, the trustees personally, 
and not the corporation, arc liable for torts there¬ 
after occurring in the course of that business.® 

The effect of the appointment of a receiver on a 
corporation’s liability for torts is considered infra 
§ 1499. 

§ 1267. Ratification or Adoption 

A corporation may become liable for wrongful acta 
of Its agent, committed outafde the scope of his au¬ 
thority or employment, by ratification or adoption, as 
by accepting the benefits thereof. 

A corporation may, by ratification or adoption, be¬ 
come liable for the wrongful acts of its agent or 
servant even if committed outside of the scope of 
his authority or course of employment.® Thus, ac- 


ucopo of their authority or employ¬ 
ment has lonpf since been outerrown.” 
—Finnish Temperance Soc Sovittaja 
V 1‘ublishing Co., 130 NK 84f>. 846, 
238 Mass. 345. 

Heasoa for rule 

"Now that ‘corporations have be¬ 
come the Kreal motive power of so¬ 
ciety. governing and regulating its 
chief business affairs,* Ailing prac¬ 
tically every department of business 
and of human industry, and supplant¬ 
ing individual action in every direc¬ 
tion, the old and doubtful doctrine as 
to the liability of corporations for 
torts committed by their agents has 
been forced to give way, even in 
those cases where* motive and inten¬ 
tion is an essential element of lia¬ 
bility.'*—W. T. Grant Co. v. Owens. 
141 S.E. 860, 862, 149 Va. 906. 

919. Md.—.Tones v. Sherwood Dis¬ 
tilling Co.. 132 A. 278, 160 Md. 24. 
14a C.J. p 770 note 8. 

1 . Cal.—California Grape Control 
Board v. Boothe Fruit Co., 29 P.2d 
857, 220 Cal. 279. 

Me.—Stanley v. Inhabitants of Town 


of Sangervillc. 109 A. 189, 119 Me. 
26, 9 A.L.R. 348. 

14a C.J. p 770 note 8, p 771 note 13 

2 . Iowa.—Dunshee v Standard Oil 
Co„ 146 N.W. 830, 165 Iowa 625— 
White V. International Textbook 
Co., 129 N.W 338, 150 Iowa 27. 

Minn.—Melady v. South St. Paul Live 
Stock Kxch.. 171 N VV. 806. 142 

Minn. 194. 

3. N.Y.—('ohen v Dry Dock, etc., 
H. Co., 69 N Y. 170. 

14a C.J. p 771 note 15. 

4. Tenn.—Puryear v. Thompson, 6 
lluinphr. 397. 

14a C J. p 771 note 16. 

Liability of corporation for negli¬ 
gence generally see infra g 1283. 

6 . III.—Hydraulic Press Brick Co. v. 
Campbell, 116 I11.App. 322. 

6 . U.S.—New Orleans, etc., R. Co. v. 
Hanning, La., 15 Wall. 649. 21 L. 
Ed. 220. 

Neb.—Blank! v. Greater American 
Exposition Co., 92 N.W. 615, 3 Neb.. 
Unoff.. 656. 

7. U.S.—New Orleans, etc., R. Co. v. 
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Hanning, La.. 15 Wall 649. 21 L. 
Ed. 220 

8 . Mass.—Falardeau v. Boston Art 
Students' Assoc., 65 N.E. 797, 182 
Mass 40.'>. 

N.Y.—Thonir)son v. American Opti¬ 
cal Co.. 159 N Y.S. 412, 173 App. 
Div. 123, Massachusetts corpora¬ 
tion. 

9. Ala—Choctaw Coal & Mining Co. 
V. Lillich. 86 So. 38.1.'204 Ala. 533. 
11 A L.R. 1014—Central Iron & 
C*oal Co. V. Wright. 101 So. 815, 20 
Ala.App. 82, certiorari denied Ex 
parte Central Iron & Coal Co., 101 
So. 824, 212 Ala. 130. 

Ill.—Ellsworth V. People’s Life Ins. 

Co . 247 Ill.App. 161. 

Ind—Polk Sanitary Milk Co. v. Ber¬ 
ry. App.. 17 N.E.2d 860. 

Ky—J. J. Newberry Co v. Judd, 82 

S.W.2d 359, 269 Ky. 309. 

Vt.—Parker v. Cone, 168 A. 715, 105 
Vt. 426. 

14a C.J. p 772 note 26. 

RatiAcation generally see supra 59 
1014-1023. 
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ceptance of the benefits of its agent’s wrongful acts 
has been held, under particular circumstances, to 
be a ratification thereof so as to render a corpora¬ 
tion liable.!® It has been held, however, that a cor¬ 
poration cannot be charged with liability by way of 
ratification where the effect of so doing is to sub¬ 
ject its surety to liability.!! 

The burden of proving ratification by the corpo¬ 
ration is on the party asserting it.!^ 

The necessity and effect of ratification with re¬ 
spect to a corporation’s liability for particular torts 
is considered infra §§ 1273-1285, and with respect 
to its liability for exemplary damages, infra § 1286. 

§ 1268. Joint Liability with Others 

A corporation may bo Joined aa defendant with Its 
agent or aervant in an action for a tort committed by 
the latter In the general line of hia authority, or where 
the corporation haa ratified hia act. Corporationa In 
aeparate llnea of bualneaa may be. Jointly liable for a 
tort. 

While it has been held, as a corollary to the doc¬ 
trine that certain torts, such as assault and battery, 
cannot be committed by corporations, that in such 
cases the corporation cannot be joined with its 
agent as defendant,!3 it is generally held that a cor¬ 
poration may be joined as a defendant with its 
agent or servant in an action to recover damages 
for a tortious act committed by the agent in the 
genera] line of his previously conferred authority,^^ 


or where there has been a subsequent ratification by 
the corporation of his wrongful act.!® This is no 
more than an extension of the principle which al¬ 
lows a principal and his agent, or a master and his 
servant, to be joined as defendants in actions for 
wrongs committed by the agent or servant.!® 

Applications of this principle to particular torts 
are considered infra in §§ 1273-1285. 

Other corporations. Corporations engaged in 
separate and distinct lines of business may be joint¬ 
ly liable for a tort.!*^ Where a public service cor¬ 
poration leases its property to an operating com¬ 
pany, the lessor remains liable together with the 
lessee for injuries to third persons through the op¬ 
eration of the property by the lessee.!® 

§ 1269. Form of Action 

Corporations are answerable for their agents* torts 
In the same forms of action as are other employers, and 
have been held liable In various forms of common-law ac¬ 
tion ex delicto. 

A corporation is answerable for the torts of its 
agents in the same forms of action as arc other em¬ 
ployers.!® Wherever the rules of common-law 
pleading prevail, corporations may be held liable, in 
appropriate states of fact, in the common-law ac¬ 
tions of trespass,-® trespass on the case ex delicto,^! 
and, as appears infra in § 1275, trover, for torts 
commanded or authorized by them. For instance, it 


' Aoosptaaee of goods on soqasstratlOB 
wxlt 

Mere acceptance of sewing ma¬ 
chines by company procuring issu¬ 
ance of sequestration writ and stor¬ 
ing them in warehouse has been held 
insufficient to establish company's 
ratifleation of officers' unlawful acts 
in serving sequestration writ.— 
Singer Sewing Mach. Co. v. Mendoza. 
Civ.App., 62 S.W.2d 656. modified on 
other grounds Mendoza v. Singer 
Sewing Mach. Co.. 84 S.W.2d 715, 125 
Tex. 639. 

10. Kan.—Fowler v. Shaw, 240 P. 
970. 119 Kan. 576. 

14a C.J. p 772 note 27. 

11. Ky.—^Koch's Adm'r v. Koch 
Bros.. 119 S.W.2d 1116. 274 Ky. 640. 

ML Mass.—Stoneman v. Fox Film 
Corporation. 4 N.E.2d 63. 107 A.Li. 
R. 989. 

Tex.—Agricultural Bond & Credit 
Corporation v. Shepard, Civ.App., 
69 S.W.2d 213. 

13. Ohio.—Orr v. U. S. Bank, 1 Ohio 
26. 46. 18 Am.D. 588. 

14a C.J. P 772 note 29. 

The pleading "charges an assault 
and battery to have been jointly com¬ 
mitted by a corporation and in¬ 
dividuals, when in point of law a 


corporation cannot commit a battery, 
either separately or Jointly with oth¬ 
ers, It therefore charges the defend¬ 
ants with the commission of a Joint 
act, which in contemplation of law 
they could not have Jointly commit¬ 
ted."—Orr V. U. S. Bank, supra. 

Bnle recognised and held inap¬ 
plicable where the corporation was 
Joined with its agents in an action 
for slander, not on the theory of 
master and servant, but that they 
were Joint tort-feasors by way of 
conspiracy.—Schoedler v. Motometer 
Gauge & Equipment Corporation, 16 
N.E.2d 958. 134 Ohio St. 78. 

14. Md.—Purdum v. Edwards, 141 
A. 550, 155 Md. 178. 

N.C.--Minni8 v. Sharpe, 161 S.E. 736, 
198 N.C. 364. 

W.Va.—Barger v. Hood. 104 S.E. 280, 
87 W.Va. 78. 

14a C.J. p 772 notes 80, 83. 

13. Ala.—Louisville, etc., R. Co. v. 
Abernathy, 73 So. 108, 197 Ala. 
512. 

W.Va.—Barger v. Hood, 104 S.E. 280. 
87 W.Va. 78. 

Ratifleation generally see supra I 
1267. 

Id. Mass.—Hewett v. Swift. 2 Allen 
420. 


W.Va.—Barger v. Hood, 104 S.E. 280, 
87 W.Va. 78. 

14a C.J. p 772 note 32. 

17. W.Va —Hains v. Parkersburg, 
etc., R. Co., 76 S.E. 848, 71 W.Va. 
463. 

14a C.J. p 773 note 35. 

18. U.S.—Price v. Southern Power 
Co., D.C.S.C., 206 F. 496. 

19. N.Y.—Ford v. Grand Union Co., 
270 N.Y.S. 162. 240 App.Div. 294. 

80. Vt.—Lyman v. White River 
Bridge Co., 2 Aik. 255, 16 Am.D. 
706. 

14a C.J. p 773 note 37. 

Corporation's liability for trespass 
generally see infra 5 1286. 

81. Mass.—Riddle v. Proprietors 
Merrimack River Locks, etc., 7 
Mass. 169, 6 Am.D. 85. 

11 C.J. p 7 note 68—14a C.J. p 778 
note 39. 

Trespass for negUgence, rather 
than assumpsit, is the proper actic^ 
to enforce the right, if any, of a per¬ 
son who delivered a suit containing 
a pocketbook to a cleaning corpora¬ 
tion, which lost it, to recover for 
cash contained in the pocketbook.— 
Leach v. Bllcovitch, 29 Pa.Dint. 4k 
Co. 476. 
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has been held that an action of trespass vi et arniis, 
at common law, may be maintained against a corpo¬ 
ration aggregate,22 although the contrary has been 
held in cases holding a corporation incapable of 
committing a tort involving force and arms.23 So, 
under a state of facts which would warrant such 
an action against an individual, a common-law ac¬ 
tion of trespass quare clausum fregit may be main¬ 
tained against a corporation,3^ and for stronger 
reasons an action of trespass on the case;26 so, 
also, an action of trespass de bonis asportatis^® 
or for mesne profits^*^ lies against a corporation. It 
has also been held that an action of ejectment may 
be maintained against a corporation.^* 

The nature and form of civil actions by and 
against corporations generally is considered infra 
in § 1293. 

§ 1270. Evidence tof Authority 

The burden ie on one eulng e corporation in tort to 
ehow such authority In Ita agent aa to make It reaponal- 
ble for hia conduct. Such authority need not be evi¬ 
denced by a writing, or by vote of the corporation or an 
entry on ita booka; It la aufflcient to ahow facta, auch 


! 1270 

ae the oorporatlon'a habit, from which the authority 
may be fairly inferred. 

The burden is on one seeking redress against a 
corporation to show that its agent had such author¬ 
ity as to make the corporation responsible for the 
tortious act complained of.*® However, such au¬ 
thority need not be evidenced by a writing*® under 
seal,31 or by a vote of the corporation constituting 
the agency or authorizing the act,®* or an order 
entered on the books of the corporation ;33 but, in 
the absence of evidence of this nature, evidence of 
facts from which the authority of the agent to act 
on, or in relation to, the subject matter involved 
may be fairly and legitimately inferred by the court 
or jury is necessary®^ and sufficient.*® 

Whether a corporation has made a delegation of 
authority large enough to bring within its scope 
the particular tort for which it is sought to make 
it civilly liable may be proved, as in other cases of 
agency, by proving the corporation's habit of act¬ 
ing.®® From the circumstances of a particular case, 
a presumption may arise that the agent was acting 
within the scope of his authority.®*^ The admissibil- 
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28. Del —Whiteman v. Wilmington, 
etc., R. Co., 2 D»*l. 514, 33 Am.D. 
411. 

Ky.—Underwood v. Newport Lyceum, 
6 BMon. 129. 41 Am.D. 260. 

23. Ohio.—Foote v. Cincinnati, 9 
Ohio 31. 34 Am.D. 420—Orr v. U. 
S. Bank, 1 Ohio 36, 13 Am.D. 688. 

14a C.J. p 773 note 41. 

24. Ill—Allen v. Decatur, 23 Ill. 332. 
76 Am.D. 692. 

14a C.J. p 773 note 42. 

8 S. Conn.—Good speed v. East Had- 
dam Bank, 22 Conn. 530, 68 Am.D. 
439. 

14a C.J. p 773 note 43. 

2a. Ill.—Wolf V. Boettcher, 64 Ill. 
816. 

14a C.J. p 773 note 44. 

27. Pa.—McCready v. Guardians of 
Poor, 9 Serg. & K. 94, 11 Am.D. 
667. 

23. N.Y —Dater v. Troy Turnp., etc., 
Co., 2 Hill 629. 

29. Mass.—Stoheman v. Fox Film 
Corporation, 4 N.E.2d 63, 107 A.L. 
R. 989. 

XlmltatioiiB on apparent authority 

(1) In an action against it for 
fraud and deceit, the corporation has 
the burden of showing plainliiT's 
knowledge of limitations on the 
agent's authority.—^A. J. McMahan & 
Co. V. Hibbard, 78 P.2d 409, 182 
Okl. 503. 

(2) Liability for fraud and deceit 
generally see infra 4 1278. 

M. D.C.—Clark v. Chesapeake & 


Potomac Telephone Co., 42 App. 
D.C. 444. 

31. U.S.—Buckeye Cotton Oil Co. v 
Sloan, Tenn., 260 F. 712. 163 C.C.A. 
44. 

Fla.—Winn & Lovett Grocery Co. v. 

Archer, 171 So. 214, 126 Fla. 308. 
14a C.J. p 773 note 47—26 C.J. p 611 
note 90. 

38. D C.—Clark v, Chesapeake & 
Potomac Telephone Co., 42 App. 
D.C. 444. 

Fla.—^Winn & Lovett Grocery Co. v. 

Archer. 171 So. 214, 126 Fla. 308. 
14a C.J. p 773 note 48. 

33. U.S.—Hooe v. Alexandria, C.C. 
D.C.. 12 F.Ca 8 .No. 6 , 666 . 1 Cranch 
C.C. 90. 

D.C.—Clark v. Chesapeake & Potomac 
Telephone Co., 42 App D.C. 444. 

34. U.S.—Washington Gaslight Co. 
v. Lansden, DC., 19 S.Ct. 296, 172 

U. S. 534, 43 L.Ed. 643. 

Tex.—Singer Sewing Mach. Co. v. 
Mendosa. Civ.App., 62 S.W.2d 656, 
modified on other grounds Mendoza 

V. Singer Sewing Mach. Co., 84 S. 

W. 2d 716, 126 Tex. 639. 

35. Fla.—S. H. Kress & Co. v. Pow¬ 
ell, 180 So. 767. 132 Fla. 471. 

Mo.—Allen v. Edward Light Co., 233 
S.W. 963. 209 Mo.App. 165. 
Authority of **sols actor” 

Where committee representing cor¬ 
poration surrenders its powers to in¬ 
dividual who completely dominates 
and exclusively exercises corporate 
powers, such committee or dominant 
individual is **sole actor," and others 
are Ignored, on question of corpora¬ 
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tion's liability.—Anderson v. Mis¬ 
souri State Life Ins. Co., C.C.A.Ky., 
69 F.2d 794. 

Xi&bal aud Blaudsr 

( 1 ) It has been held that in the 
case of libel and slander, as in other 
torts, authority of a corporate agent 
to utter a slander or publish a libel 
can be shown by evidence of facts 
from which authority can be fairly 
and legitimately inferred—Buckeye 
Cotton Oil Co. V. Sloan. Tenn., 250 
P. 712, 163 C.C.A. 44. 

(2) On the other hand, it has been 
hold that where it is sought to 
charge business corporation with 
lihol, and particularly with express 
malice, the question of the authority 
of the one acting on its behalf can¬ 
not be decided by mere inference.— 
Garrett v. Locke Regulator Co., 167 
N.Y.S. 64. 

(3) Liability of corporation for 
libel and slander see infra 4 1280. 

36. Mass.—Stonoman v. Fox Film 
Corporation. 4 N.E.2d 63, 107 A.L. 
R. 9S0. 

14a C.J. p 774 note 51. 

37. Cal.—Grantham v. Ordway, 182 
r. 73. 40 Cal.Aiin. 768. 

Owusrshlp aud use of automohUs 
From the admitted fact of owner¬ 
ship by a company of an automobile 
which caused an accident and its 
employment by the company's mana¬ 
ger, a presumption arose that the 
manager at the time of the accident 
was acting within the general scope 
of his authority so as to bind the 
company.—Grantham v. Ordway, su¬ 
pra. 
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ity and sufficiency of evidence to bring particular 
torts within the scope of the authority of the agents 
committing them is considered infra at appropriate 
points in §§ 1272-1285. 

Evidence as to the authority of corporate officers 
and agents generally is considered supra §§ 1024- 
1033, and evidence generally in civil actions by or 
against corporations infra § 1338. 

§ 1271. Questions of Law and Fact 

Except where the facts are undisputed or permit of 
but one Inference, In which case a conclusion of law 
may be drawn, the question whether a particular act 
of a corporation’s agent is within his employment, or 
whether any agency exists, Is ordinarily one of fact. 

The question of whether a particular act of a cor¬ 
poration’s agent or servant is within the scope of 
his employment or agency,^* or whether an agency 
exists between the tortfeasor and the corporation 
sought to be charged,^^ is ordinarily one of fact for 
the jury. 

However, where the facts are settled or undisput¬ 
ed, or permit of only one inference, a conclusion of 
law will be drawn by the court.^® 

§ 1272. Particular Torts 

The liability of corporations with respect to par¬ 


ticular torts committed by thenl or their agents, and 
the application thereto of the principles considered 
supra §§ 1260-1271, is considered infra §§ 1273- 
1285. 

The liability of private corporations for death by 
wrongful act is considered in the C.J.S. title Death 
§ 38, also 17 C.J. p 1229 notes 15-18. 

§ 1273. -Assault and Battery 

Corporation! aro liable. Jointly with their agents and 
servants,, for assault and battery committed by the lat¬ 
ter within the scope of their authority and course of 
employment. 

While there arc early authorities to the effect that 
a corporation is not liable for an assault and bat- 
tcry,^^ it is settled at present that corporations, to 
the same extent as individuals, arc liable, jointly 
with their agents and servants,^^ for assault and 
battery committed by the latter while acting with¬ 
in the scope of their authority and the course of 
their employment but they are not liable for 
assaults committed by persons not shown to be 
their agents,^4 or for unralificd'*® assaults commit 
ted by their agents without the scope of their au¬ 
thority or course of employment.^® Whether the 
wrongful acts were committed within the scope of 


98. Ga.—Personal Finance Co. of 
Macon v. Whiting. 172 S.E. 111. 
48 Ga.App. 164. 

Ind.—Junior Toy Corporation v. 

Novak, App.. 21 N.E.2d 445. 

Md.—Jones v. Sherwood Distilling 
Co.. 132 A. 278. 150 Md. 24. 

Miss.—Neely v. Payne. 89 So. 669, 126 
Miss. 854. 

N.Y.—National Variety Artists v. 
Mosconi. 9 N.Y.S.2d 498, 169 Misc. 
982. 

N.C—Britt V. Howell, 181 S.E. 619, 
208 N.C. 519. 

Pa.—Hardoncourt v. North Penn Iron 
Co., 225 Pa. 379, 74 A. 243. 

14a C.J. p 774 note 52. 

Bvidence held snUlolent to go to jury 
S.C.—McClain v. Reliance Life Ins. 

Co.. 148 .S.E. 478, 150 S.C. 459. 

14a C.J. p 774 note 50 [aj. 

88 . Wash.—Deno v. Standard Furni¬ 
ture Co.. 66 P.2d 1158, 190 Wash. 1. 

4a Ark.—Waters-Pierce Oil Co. v. 
Brldwell, 147 S.W. 64, 103 Ark. 
345, Ann.Cas.l914B 837. 

14a C.J. p 774 note 63. 

41. Ohio.—Orr v. U. S. Bank. 1 Ohio 
36, 12 Am.D. 688n. 

14a C.J. P 774 note 56. 

48. N.J.—Brokaw v. New Jersey R., 
etc., Co.. 32 N.J.Law 328, 90 Am.D. 
659. 

14a C.J. p 772 note 33 [a] (2). 


Joint liability with others generally 
see supra fi 1268. 

43. Ala.—Western Union Telegraph 
Co V. Hill. 150 So. 709, 26 A la. App. 
610. certiorari denied 150 So. 711, 
227 Ala. 469. 

Ind.—Junior Toy Corporation v. 

Novak, App., 21 N E 2d 445. 

Mass.—Geiiga v. New York, N. H. & 
H Co., 137 N.E. 637, 243 Mass. 
101 . 

N J.—Vltolo V. Nlcotera Loan Co., 160 
A. 89. 10 N.J.Miso. 624. 

N.C.—CInrk v. Bland, 106 S.E. 491. 

181 N.C. 110. 

14a C.J. p 774 note 67. 

Duty to trespasser and invitee 

The liability of corporation for as¬ 
sault committed by Us agent may be 
affected by the question whether per¬ 
son injured was trespasser or in¬ 
vitee, in so far as these relationships 
bear on question of whether act was 
committed in course of agent's em¬ 
ployment.—State ex rel. Gosselln v. 
Trimble, 41 S.W.2d 801, 328 Mo. 760. 
quashing certiorari Gos.selln v. Yel¬ 
low Cab Co.. App., 29 S.W.2d 186. 
'Assault in oonrss of foreibls sntry 
A corporation is liable for assault 
and battery committed by its serv¬ 
ants in forcibly driving off from 
property to which it claimed the 
right of possession the servants of 
another corporation in possession.—: 
Dc>nver, etc., R. Co. v. Harris, N.M., 
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7 S.Ct. 1286, 122 U.S. 697, 30 L.Ed. 
1146. 

Seising suspected customer 

Where store manager for corpora¬ 
tion had express authority to have 
customers arrested for shoplifting, 
assault and battery in seizing cus¬ 
tomer following report of suspiciou.« 
circumstances by saleswomen would 
be within manager’s implied authori¬ 
ty. since manager had implied au¬ 
thority to investigate charges against 
customer.—Scott-Burr Stores Corpo¬ 
ration v. Edgar, 177 So. 766, 181 Miss. 
486. 

44. Ind.—Indianapolis Motor Speed¬ 
way Corporation v. Keith, App., 16 
N.E.2d 111. 

45. Tex.—Singer Sewing Machine 
Co. v. Mendoza. Civ.App., 62 S W 
2d 666, modifled on other grounds 
Mendoza v. Singer Sowing Ma^'h. 
Co., 84 S.W.2d 716, 126 Tex. 639. 

4a Ala.—Western Union Telegraph 
Co. V. Hill. 150 So. 709, 25 Ala.App. 
540. certiorari denied 150 So. 711, 
227 Ala. 469. 

N.C.—Snow v. De Butts, 193 S.E. 224. 
212 N.C. 120. 

Tex.—Singer Sewing Mach. Co. v. 
Mendoza, Clv.App., 62 S.W.2d 656. 
modifled on other grounds Men¬ 
doza v. Singer Sewing Mach. Co.. 
84 S.\V.2d 716, 125 Tex. 639. 
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§ 1275 


the agent’s, authority and employment ia ordinarily 
a question of fact for the jury.<^ 

§ 1274, -Conspiracy 

A corporation, like an individual, may bo liablo for 
damages from a conspiracy in which it participates, even 
though the transaction Involving the conspiracy Is ul¬ 
tra vires. To render the corporation liable, it la neces¬ 
sary that some act essential to the conspiracy should 
have J>een done by its agent within the scope of his em- 
ployrlient and authority. 

/a corporation may be liable for damages result¬ 
ing from a conspiracy in which it participates^* un¬ 
der the same principles and to the same extent as a 
natural person may bc,^* even though the transac¬ 
tion involving the conspiracy is outside its corpo¬ 
rate powers.^® 

It is not necessary, to render a corporation so lia¬ 
ble, that the officers or agents through whom it act¬ 
ed should have had authority to perform all the acts 
done in execution of the conspiracy, or agreed to 
be done by the other conspirators; but it is neces¬ 
sary that any essential act which it was agreed the 
corporation’s agent should do should in fact have 


been done by him,®i and that he should have been 
acting within the line and scope of his employment 
and authority and in the prosrecution of the corpo¬ 
ration’s business.** To hold a corporation liable 
for conspiracy based on acts beyond the employ¬ 
ment of the agents committing them and the duties 
fairly incidental thereto, the conspiracy must be 
shown by the affirmative acts of the corporation 
through its properly functioning agency.*® 

A corporation may be liable, apart from any prin¬ 
ciple of master and servant, for a conspiracy with, 
and carried out by the act of, its servant, and in 
such case they arc jointly liable.*^ 

§ 1275. - Conversion 

A corporation ia liable for a conversion of prop¬ 
erty committed by its agent within the apparent scope 
of his authority or course of employment, although it 
has no actual knowledge of the wrongful acts, and for 
unauthorized acts of conversion which it ratifies. 

A corporation is liable in trover for the conver¬ 
sion of property of another by the acts of its offi¬ 
cers or agents in the course of their employment,** 
or within the apparent scope of their authority,*® 


Control or coerolon of wltneasea at 
hearing 

The implied authority of f^eneral 
manager of railroad to supervise and 
direct hearings before corporation 
commission on application for leave 
to discontinue trains, and before 
committee of legislature on bill con¬ 
ferring Jurisdiction to authorize dus- 
contlnuance of trains on commission, 
would not embrace direction, control, 
intimidation, or coercion of wit¬ 
nesses of an adversary, as regards 
railroad’s liability for assault on op¬ 
posing witness—Snow v. De Butts, 
193 S.E. 224, 212 N.C. 120 

47. Ind.—Junior Toy Corporation v. 
Novak, App., 21 N.E 2d 446. 

Questions of law and fact generally 
see supra 9 1271. 

48. U.S.—Hindman v. Louisville 

First Nat. Bank, C.C.A Ky., 98 F. 
562, 48 L.R.A. 216. 

Ala.—National Park Bank of New 
York v. Louisville & N. H. Co., 74 
So. 69, 199 Ala. 192. 

Mo.—Wolfersberger v. Miller, 39 S. 
W.2d 758, 764, 327 Mo. 1150, citing 
Corpus Juris. 

N.Y.—Dueber Watchcase Co. v. How¬ 
ard Watch, etc., Co., 24 N.Y.S. 647, 
8 Misc. 684—Dodge v. Bradstreet 
Co., 69 How.Pr. 104. 

Tenn.—Brumley v. Chattanooga 
Speedway & Motordrome Co., 198 
S.W. 776, 138 Tenn. 634. 

Wis.—Zinc Carbonate Co. v. First 
Nat. Bank, 79 N.W. 229, 103 Wis. 
126, 74 Am.S.R. 846. 

12 C.J. p 610 note 37. 


49. Colo.—Meek v. Smith, 149 P. 
627, 628, 69 Colo 461. 

La —(Cassidy v Holliman & Spiers, 
126 So. 733, 13 La.App 468 
12 (M p 610 note 37 

•‘All, w'hether corporations or in¬ 
dividuals, who aid. advise, command, 
or countenance the commission of a 
tort by another, or who approve of 
It after it is done, are liable, if done 
for their benefit, in the same manner 
as if they had d<me the act with 
their own hands.”—Meek v. Smith, 
supra. 

50. Tenn.—Brumley v. Chattanooga 
Speedway & Motordrome Co., 198 
S.W. 775, 1.38 Tenn 534. 

Wis. —Zinc Carbonate Co. v. First 
Nat. Bank, 79 N W'. 229, 103 Wis. 
126, 74 Am.S.R. S45. 

51. Ala.—National Park Bank of 
New York v Louisville & N R. 
Co., 74 So. 69, 199 Ala 192. 

58. Ala.—National Park Bank of 
New York v. Louisville & N. R. 
Co., supra. 

La.—Cassidy v. Holliman & Spiers, 
126 So. 733, 13 La.App. 468. 
Authority hold suAclent 

(iin company, owning and operat¬ 
ing gins at various places, has been 
held liable for damages for unlawful 
conspiracy to eliminate competitor, 
entered into by a manager of one of 
its gins who had authority Inherent 
in his position, and was authorized to 
represent company in daily pur¬ 
chases in open market.—North Texas 
Gin Co. v. Thomas. Tex.Civ.App., 277 
S.W. 438. 


Authority hold iaoulllolont 

A steamship company’s employees 
aboard one of its ships cannot enter 
into conspiracy with employees of 
another company on Us ship for 
treatment of passenger in custody of 
other ship, so as to subject com¬ 
panies to liability, since conspiracy is 
not within scope of their employ¬ 
ment—Ransom v. Dollar S. S. Line, 
D.C.Wash , 2 F.Supp. 409. 

53. IT.S —Ransom v. Dollar S. S. 
Line, supra. 

54. Ohio —Schoedler v. Motometer 
Gauge & Equipment Corporation, 
15 N.E.2d 95S, 134 Ohio St. 78. 

Joint liabilty with others generally 
see supra 5 1268. 

55. Mass.—Donnelly v. Levers & 
Sargent Co.. 115 N.E 252. 226 Mass. 
214. 

Or—Wentworth v. Wlnton Co., 188 
P. 204. 95 Or. 541. 

Vt.—Parker v. Cone, 168 A. 716, 106 
Vt. 126. 

14a C\J. p 775 note 58. 

Authority to mako trade 

In an action for conversion of tools 
which plaintiff claimed to have ac¬ 
quired from defendant corporation 
under a contract whereby he was to 
deliver to defendant shares of stock, 
where there was no evidence of any 
act of the directors authorizing the 
trade, or that the vice president who 
made the trade had been^permitted to 
do similar acts, there could be no 
recovery.—West Texas Supply Co. v. 
Dunivan, Tex.Civ.App.. 198 S.^V. 163. 
5A Mont.—Sensiba v. Occident Ele¬ 
vator Co., 260 P. 709, 80 Mont. 
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«ven though it has no actual knowledge of the 
wrongful acts.®*^ Irrespective of the agent’s author¬ 
ity to commit the acts constituting conversion, the 
corporation becomes liable if it ratifies them.®® 

Conversion of stock. Under the rule that corpo¬ 
rate stock may be the subject of conversion, con¬ 
sidered in the C.J.S. title Trover and Conversion § 
16, also 65 CJ. p 21 note 8-p 22 note 15, a corpo¬ 
ration may be held liable for conversion of stock, 
including its own,®® as where, by some overt act in 
violation of its trusteeship, it repudiates its share¬ 
holder’s ownership,®® or where the agent commit¬ 
ting the tort is acting within the scope of his ap¬ 
parent authority.®^ The corporation is not liable 
where the acts constituting conversion of the stock 
are beyond the scope of the authority and employ¬ 
ment of the agent committing them.®® 

§ 1276. -False Imprisonment 

A corporation It liable for an lllogal arrest made or 


eautod by fta agent or omployoo, wfiere euoh act It 
within the scope of hit employment, even though It It 
ultra vires or was committed willfully or mallcloutlyt 
or It may become liable by ratifying an unauthorized 
act. 

An action for false imprisonment may be main¬ 
tained against a private corporation for an illegal 
arrest made or caused by its agent or employee, in 
the same manner as against a natural person.®® 
Provided the wrongful arrest was made or caused 
by its employee within the general scope of his em¬ 
ployment,®^ liability is incurred by the corporation 
even though the particular act was not previously 
authorized or subsequently ratified,®® and despite 
the fact that the injury was inflicted willfully or 
maliciously®® or that the act is beyond the object 
of the corporation’s creation.®"^ Where the agent 
was acting without authority in the premises, the 
corporation is liable if it subsequently ratifies his 
act.®® 


426—Schauer v. Morgan. 216 P. 
347. 67 Mont. 466. 

Op. —Wentworth v. Winton Co., 188 
P. 204, 96 Or. 641. 

57. N.Y.—Rollin v. Grand Store Fix¬ 
ture Co.. 244 N.Y.S. 82. 187 Misc. 
888, reversed on other grounds 246 
N.Y.S. 871. 231 App.Dlv. 47. 
Oorpozatloa ohargod with kaowlodgo 
**The defendant, a corporation, Is 
chargeable wtih the knowl¬ 
edge and conduct of its officers in¬ 
trusted with the transaction of its 
business ... as well as with 
notice of the entries on its books of 
account" so as to be liable for mis¬ 
appropriation of trust funds.—Don¬ 
nelly v. Levers & Sargent Co., 116 N. 
E. 262. 263, 226 Mass. 214. 

68L Cal.—California Grape Control 
Board v. Boothe Fruit Co., 29 P. 
2d 857, 220 Cal. 279. 

Vt.—Parker v. Cone, 168 A. 716, 106 
Vt. 426. 

59. US—American Steel Foundries 
V. Hunt, C.C.A.Ohio. 79 F.2d 658, 
certiorari denied Hunt v. American 
Steel Foundries. 66 S.Ct. 499, 297 

U. S. 707, 80 L.Ed. 996. 

Del.—Drug, Inc., v. Hunt, 168 A. 87, 
6 W.W.Harr. 339. 

65. U.S.—American Steel Foundries 

V. Hunt, C.CA.Ohio. 79 F.2d 668, 
certiorari denied Hunt v. American 
Steel Foundries, 66 S.Ct. 499, 297 

U. S. 707, 80 L Ed. 996. 

Refusal to transfer stock on corpo¬ 
rate books, and wrongful or er¬ 
roneous transfer, as conversion, see 
aupra l{ 4^8, 489. 

61. Ky.—Provident Stores' Receiver 

V. Tanner, 10 S.W.2d 1077, 226 Ky. 
864. 

65, U.S.—Clark A Wilson Lumber 


I Co. of Delaware v. McAllister, C.C. 

A.Or., 101 F.2d 709. 

Agents acting for syndicate 

Where a corporation's officers and 
agents, acting for the benefit of a 
syndicate, procured stock from a 
syndicate member to be used as a 
bonus to bankers for the sale of 
treasury stock, and did use it for 
such purpose, in violation of a con¬ 
dition of the assignment to them, the 
corporation was not liable for con¬ 
version, particularly since plaintiff 
accepted the benefits of the sale of 
the treasury stock.—Filer v. Creole 
Syndicate, 176 N.E. 418, 266 N.Y. 346, 
reversing 245 N.Y.S. 367, 230 App. 
Dlv. 509, reargunient denied 177 N.E. 
196, 266 N.Y. 692. 

Corporation not anthorissd to hold 
stock 

Where, under statute, a corporation 
cannot purchase or hold its own 
stock without stockholders' unani¬ 
mous consent, unless purchase is 
from corporation's surplus profits, its 
officers cannot do so in its behalf; 
hence, where officers holding stock of 
other officers in order to conceal the 
transferors' interest in the corpora¬ 
tion misappropriated the stock by 
selling it to innocent third person 
for valuable consideration, the con¬ 
version was the Individual act of 
the tort-feasors, and the corporation 
was not liable.—Render v. Capitol 
Hill Undertaking Co., 68 P.2d 261, 
176 Okl. 636—Capitol Hill Under¬ 
taking Co. V. Render, 299 P. 864, 149 
Okl. 132. 

63. Ala.—Epperson v. First Nat. | 

Bank, 96 So. 343, 209 Ala. 12. 

Ky.—J. J. Newberry Co. v. Judd, 82 

S.W.2d 369, 259 Ky. 309. 

26 C.J. p 611 notes 86, 86. 
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Prohahls oanss 

Corporation, having information 
that customers were being over¬ 
charged and giving it to the district 
attorney, was not liable for false im¬ 
prisonment since it acted in good 
faith on probable cause.—Plumlee v. 
American Ry. Express Co., 1 La.App. 
702. 

64. Ala.—Central Iron A Coal Co. v. 
Wright, 101 So. 815, 20 Ala.App. 82, 
certiorari denied Ex parte Central 
Iron & Coal Co., 101 So. 824, 212 
Ala. 130. 

N.C.—Lamm v, Charles Stores Co.. 
169 S.E. 444, 201 N.C. 134, 77 A.L. 

R. 923. 

26 C.J. p 511 note 87. 

65. Ala.—Epperson v. First Nat. 
Bank. 96 So. 343, 209 Ala. 12— 
Central Iron A Coal Co. v. Wright, 
101 So. 815, 20 Ala.App. 82, certio¬ 
rari denied Ex parte Central Iron 
A Coal Co., 101 So. 824, 212 Ala. 
130. 

Ky.—J. J. Newberry Co. v. Judd. 82 

S. W.2d 369, 259 Ky. 309. 

N.C.—Lamm v. Charles Stores Co., 
159 S.E. 444, 201 N.C. 134, 77 A.L. 
R. 923. 

26 C.J. p 611 notes 88, 89. 

66. Ky.—J. J. Newberry Co. v, Judd, 
82 S.W.2d 359, 269 Ky. 809. 

N.C.—Lamm v. Charles Stores Co., 
169 S.E. 444, 201 N.C. 134, 77 A.U 
R. 923. 

26 C.J. p 511 note 87. 

67. N.C.—Hussey v. Norfolk South¬ 
ern R. Co., 3 S.E. 923, 98 N.C. 84, 
2 Am.S.R. 312. 

66. Ala.—Central Iron A Coal Co. v. 
Wright, 101 So. 816, 20 Ala.App. 
82, certiorari denied Ex parte Cen¬ 
tral Iron A Coal Co., 101 So. 824, 
212 Ala. 130. 
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§ 1277. -False Return of Writ 

A corporation may be liable for a false return of 
writ. 

It has been held, in an English case, that a corpo¬ 
ration which has the return of writs, or to which 
any writ is directed, may be liable in an action for 
a false return,®® 


a. General Buies 

A corporation la liable for a fraud perpetrated on a 
third person by Its agent within the apparent scope of 
his authority or the course of his employment, even, ac¬ 
cording to some authorities, where the wrongful acts are 
ultra vires or In fraud of the corporation Itself, and dis- 
pite the fact that the corporation did not authorize, con¬ 
cur In, or know of, the fraud; but It is not liable for a 
fraud of its agent outside his authority, in the absence of 
ratification or adoption. 

A fraud perpetrated on a third person by an 
agent of a corporation within the apparent^® scope 
of his authority or the course of his employment^! 
must be imputed to the corporation. Some authori¬ 
ties have stated the rule as applying where the 


§ 1278. -Fraud 

a. General rules 

b. Remedies available 

Viroaaeiitloa by oorpoz»tloa*B attor- 
Boy aa ratUlcatioB 
Evidence that, after agent of de¬ 
fendant corporation had plaintiff ar¬ 
rested and imprisoned, defendant's 
regular attorney appeared and prose¬ 
cuted plaintiff, held to authorize In¬ 
ference that defendant ratified act of 
defendant's agent so as to support 
count charging direct corporate ac¬ 
tion. Ex parte Central Iron & Coal 
Co.. 101 So. 824. 212 Ala. 130. deny¬ 
ing certiorari Central Iron St Coal Co. 
V. Wright. 101 So. 816, 20 Ala.App. 
82. 

es. Eng.—Yarborough v. Bank of 
England. 16 East 6, 104 Reprint 
991. 

7a Cal.—^Von Schrader v. Milton, 
273 P. 1074. 96 Cal.App. 192. 
Mass.—Corley v. Atlantic Discount 
Corporation, 168 N.E. 784, 261 
Mass. 826—Ginn v. Almy, 99 N.E. 
276. 212 Maas. 486. 

Minn.—Engen v. Merchants' & Mfrs.' 
State Bank, 204 N.W. 963, 164 
Minn. 293, 43 A.Li.R. 610. 

Wash.—Hill Syrup Co. v. Marine Nat. 
Bank. 233 P. 668 (first case). 133 
Wash. 696—Hill Syrup Co. v. Fred¬ 
erick & Nelson, 233 P. 668, 133 
Wash. 155. 

"As a corporation can only speak 
or act through its agent, there Is 
stronger reason for holding it an¬ 
swerable for the acts and representa¬ 
tions of the agent done within the 
ostensible scope of his authority and 
while transacting the business of the 
principal, than applies when the prin¬ 
cipal is a natural person."—^Von 
Schrader v. Milton, 273 P. 1074, 1078, 
96 Cal.App. 192. 

8o as to frandnloat breach of duty 

arising out of contract with the in¬ 
jured party to furnish high-grade 
goods.—Standard Oil Co. of Ken¬ 
tucky v. Gunn. 176 So. 332, 234 Ala. 
698. 

JTotio# of limitatioB ob anthorlty 
Corporation has burden of show¬ 
ing that plaintiff had notice of any 
limitation upon agent’s authority.— 


A. J. McMahan & Co. v. Hibbard, 78 
P.2d 409, 182 Okl. 603. 

71. U.S.—Anderson v. Missouri 

State Life Ins. Co.. C.C.A.Ky.. 69 P. 
2d 794. 

Ala.—Standard Oil Co. of Kentucky 
v. Gunn. 176 So. 332, 234 Ala. 598. 
Cal.—Pitman v. Walker, 203 P. 739. 
187 Cal. 667—Blair v. Guarantee 
Title Co. of LiOng Beach. 284 P. 
719, 103 Cal.App. 260. 

Ga.—Holt V. Gloer, 162 S E. 663, 664, 
44 Ga.App. 685, citing Corpus Ju¬ 
ris. 

La.—Cassidy v. Holliman & Spiers, 
126 So. 733, 13 La.App. 468. 

Md.—Purdum v. Edwards, 141 A. 550, 
156 Md. 178. 

N.Y.—Credit Alliance Corporation v. 
Sheridan Theatre Co., 206 N.TS. 
389, 210 App.Div. 599, reversing 
202 N.Y.S. 217, 121 Misc. 656. 

N.C.—Unitype Co. v. Ashcraft Bros., 
71 S.E. 61, 155 N.C. 63—Huntley v. 
Mathias, 90 N.C. 105, 47 Am.*R. 
616. 

Wash.—Willapa Pulp & Paper Mills 
V. American Employers' Ins. Co., 
27 P.2d 134, 175 Wash. 255. 

14a C.J. p 775 notes 62, 63. 

Fraud in connection with subscrip¬ 
tion to stock see supra 94 326-328. 
"A corporation may be guilty of a 
fraud. As a mere legal entity, it can 
have no will, and cannot act at all; 
but in its relations to others, it is 
represented by its officers and agents, 
and their fraud in the course of the 
corporate dealings is, in law, the 
fraud of the corporation."—Frank¬ 
lin Bond Corporation v. Smith. 20 P. 
2d 912, 914, 163 Okl. 70—Johnston 
Fife Hat Company v. National Bank 
of Guthrie. 44 P. 192, 194, 4 Okl. 17. 

msasoB for rulo 

"If a manufacturing and t^’C^dlng 
corporation is not responsible for 
the false and fraudulent representa¬ 
tions of its agents, those who deal 
with it will be practically without 
redress, and the corporation can com¬ 
mit fraud with impunity."—Uni type 
Co. v. Ashcraft Bros., 71 S.B. 61, 63, 
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155 N.C. 63—Peebles v. Patapsco 
Guano Co., 77 N.C. 233, 236, 24 Am. 
R. 447. 

Zboobm tax rsturus 

Corporation has been held bound 
by acts of its officials in fraudulently 
making fictitious income tax ^returns. 
—Bering v. Tait, C.C.A.Md., 65 F.2d 
703. 

Fiduciary duty of director not ds- 

fSBSS 

Corporation cannot defend against 
fraudulent acts committed in its own 
behalf by contending that its director 
had fiduciary duty to it. or that the 
fiduciary relation, as a matter of 
law, prevented the injured party 
from relying on him as a friendly 
adviser as to his rights under a con¬ 
tract; and the rule that one cannot 
serve two masters is inapplicable, 
where president of corporation fraud¬ 
ulently pretended to act for inventor 
in advising him as to release of in¬ 
terest in invention.—Reed v. A. B. 
Little Co., 152 N.E. 918, 256 Mass. 
442. 

Proof of authority 

(1) The burden of proof of au¬ 
thority sufficient to bind the corpora¬ 
tion is on plaintiff.—Stoneman v. Fox 
Film Corporation, Mass., 4 N.E.2d 
63. 107 A.L.R. 989. 

(2) Burden of proof In civil ac¬ 
tions against corporation generally 
see infra 9 1338. 

AgsBt ooBductiBg sutiro traasaotioB 

A corporation cannot assert that 
the agent who represented it in the 
sale of its property and conducted 
the entire transaction on its behalf 
had no authority to bind the corpora¬ 
tion by representations as to the 
land.—Harris v. Polk County Inv. 
Co.. 177 N.W. 476. 188 Iowa 1259. 

Authority held Bot showB 

(1) In action against corporation 
for deceit, evidence of ratification of 
previous unauthorized acts of presi¬ 
dent of corporation held insufficient 
to show implied power of president 
to bind corporation for representa¬ 
tions concerning theater leases.— 
Stoneman v. Fox Film Corporation, 
Mass., 4 N.E.2d 63. 107 A.L.R. 989. 
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fraudulent acts are within the corporate powers^^ 
or foi* the benefit of the corporation ;73 according to 
others, the liability attaches even where the acts are 
ultra vires,or are committed by the officer or 
agent for his own benefit,7® or in fraud of the cor¬ 
poration itself,76 provided, in the latter instance at 
least, the complaining party was innocent.77 The 
liability attaches whether or not the corporation at¬ 
tempted to authorize the fraud,78 or had actual 
knowledge thereof,79 or concurred therein.®® 

On the other hand, a corporation is not liable 
where its agent goes beyond the scope of his au¬ 
thority and perpetrates a fraud to accomplish a 
purpose designedly his own,®i in the absence of 
ratification by the corporation.®® Where a con¬ 
tract is procured on behalf of a corporation by its 
agent through fraud, the corporation makes itself 
answerable for the fraud by adopting the contract 
with knowledge, since by so adopting the contract 


it necessarily adopts the means by which it was 
procured.®® In any case, of course, a corporation 
is not liable for fraud if no fraud was in fact perpe- 
tratcd.®4 

While it has been held that if the agent alleged¬ 
ly making the false representations is not liable, the 
corporation cannot be liable,®® other authority has 
held that ignorance on the part of an agent of the 
falsity of his representations is no defense to a cor 
poration having knowledge of their falsity fronr 
other sources.®® 

b. Remedies Available 

A person defrauded by a corporation may maintain 
an action for deceit, or sue for rescission of the contract 
consummated by the fraud and restitution of money paid, 
or set up the fraud as a defense to a suit by the cor¬ 
poration on the transaction connected with the fraud. 

Where the circumstances are such that the fraud 


(2) In action for fraud by mininf? 
corporation asainat electric com¬ 
pany, based on fraudulent stock 
transactions by corporation's offleer, 
evidence showed electric company's 
district manager was not acting 
within scope of employment when 
participating in stock transactions.— 
Original Min. & Mill. Co. v. San Joa¬ 
quin Light & Power Corporation, 30 
P.2d 47. 220 Cal. 162. 
ra. Ga.—Holt V. Gloer. 162 S.E. 663, 
664, 44 Ga.App. 685, citing Oozpus 
Juris. 

14a C.J. p 776 note 62. 

73. Mass.—Ginn v. Almy, 99 N.E. 
276, 212 Mass. 486. 

N.Y.—Credit Alliance Corporation v. 
Sheridan Theatre Co., 206 N.Y.S. 
389, 210 App Div. 599, reversing 

202 N.Y.S. 217, 121 Mlsc. 656. 

14a C.J. p 775 note 63. 

74. Cal.—Von Schrader v. Milton, 
273 P. 1074, 96 Cal.App. 192. 

Mo.—National City Bank of St. Loui.s 
V. Carleton Dry Goods Co., 67 S.W. 
2d 69. 334 Mo. 339. 

N.J.—Downs V. Jersey Central Pow¬ 
er & Light Co., 170 A. 835, 837, 
citing Corpus Juris. 

Ultra vires as defense generally see 
supra 9 1262. 

75. Cal.—Original Min. & Mill. Co. 
V. San Joaquin Light & Power Cor¬ 
poration, 30 P.2d 47, 220 Cal. 152— 
Blair v. Guarantee Title Co. of 
Long Beach, 284 P. 719, l03 Cal. 
App. 260—Von Schrader v. Milton, 
273 P. 1074, 96 Cal App. 192. 

Minn.—^Engen v. Merchants’ & Mfrs.* 
State Bank, 204 N.W. 963. 164 
Minn. 293, 43 A.L.R 610. 

70. U.S.—^Anderson v. Missouri State 
Life Ins. Co., C.C.A.Ky., 69 P.2d 
794—Herlng v. Talt, C.C.A.Md.. 65 
F.2d 703. 

Mass.—Corley v. Atlantic Discount 


Corporation, 158 N.E. 784, 261 
Mass. 326. 

Wash.—Hill Syrup Co. v. Marine 
Nat. Bank, 233 P. 668 (first case). 
133 Wash. 696—Hill Syrup Co. v 
Frederick & Nelson, 233 P. 663. 133 
Wash. 155. 

77. U.S.—Herlng v. Tait, C.C.A.Md., 

65 P.2d 703. 

Minn.—Engen v. Merchants* & Mfrs.* 
State Bank. 204 N.W. 963, 164 
Minn. 293, 43 A.L R. 610. 

Wash.—Willala Pulp & Paper Mills 
V. American Employers* Ins. Co., 
27 r.2d 134, 176 Wa.sh. 256. 

14a C.J. p 772 note 18. 

Fraudulent oonspirscy must be 
stabwu by a corporation before it can 
shift loss due to officer's dishonest 
management onto third persons.— 
Original Min. & Mill. Co. v. San 
Joaquin Light & Power Corporation, 
30 P.2d 47, 220 Cal. 152. 

70, Cal.—Von Schrader v. Milton. 

273 P. 1074, 96 Cal.App. 192. 

14a C.J. p 775 note 63. 

79. U.S.—Anderson v. Missouri 
State Life Ins. Co., C.C.A.Ky., 69 
P.2d 794. 

Cal.—Pitman v. Walker, 203 P. 739, 
187 Cal. 667—Von Schrader v. 
Milton, 273 P. 1074, 96 Cal.App. 
• 192. 

14a C.J. p 775 note 64. 

Corporation’s knowledge presumed 

A corporation or its board of di¬ 
rectors is conclusively presumed to 
have notice of the frauds of the cor- 
poratiop’s agents.—Dodo v. Stocker, 
219 P. 222, 74 Colo. 95. 

00 . U.S.—Grand Rapids Safety De¬ 
posit Co. V. Cincinnati Safe & Lock 
Co., C.C.Ohio, 45 F. 671, appeal dis¬ 
missed 13 S.Ct. 13, 146 U.S. 54. 36 
L.Ed. 885. 

14a C.J. p 775 note 65. 


81. U.S—Harris, Irby & Vose v Al¬ 
lied Compress Co. of Augusta. G.i . 
C.C.A.Ga.. 6 F.2d 7—Crocker v. IT 
S., 49 Ct.Cl. 85. 

Cal.—Original Min & Mill. Co. v 
San Joaquin Light & Power Cor¬ 
poration. 30 P2d 47, 220 Cal 152. 
Mass.—Stoneman v Pox Film Corpo¬ 
ration. 4 N.E 2d 63, 107 A L.R. 989 
—Ginn v. Almy, 99 N.E. 276, 212 
Mass. 486. 

88. Mass.—Stoneman v. Fox Film 
Corporation, 4 N.E 2d 63. 107 AL 
R. 989. 

83. Tex.—Henderson v. San Antonio, 
etc., R. Co., 17 Tex 560, 67 Am.D 
675. 

14a C.J. p 775 note 67. 

84. U.S.—Atlantic Refining Co. v. 
Hodgmnn, C.C.A Del , 13 F.3d 781, 
reversing, D.C., Hodgman v. At¬ 
lantic Refining Co.. 300 F. 590. and 
certiorari denic^d 47 S.Ct. 240, 273 
U.S. 731, 71 L.Bd. 863. 

85. Ill.—Billstrom v. Triple Tread 
Tire Co., 220 Ill.App. 650. 

86. Cal.—Hill V. Assocluled Almond 
Growers of Paso Robles, 265 P. 
873, 90 Cal.App. 291. 

Bepresentatlous as ’’warrauty** 

A corj)oration whose paid employee 
examined the records twice and re¬ 
ported that there were no special 
tax lions against certain properly, 
when in fact the record showed the 
existence of such liens, was liable 
for damages resulting from false 
representation made through another 
agent to the purchaser of notes se¬ 
cured by a trust deed on the prop¬ 
erty, to the effect that there were 
no tax liens, notwithstanding corpo¬ 
ration’s alleged lack of knowledge of 
the existence of any liens, since in 
any case the representation amounted 
to a "warranty."—Batavia v. Leahy, 
Mo.App., 115 S.W.2d 78. 
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of the agent is imputed to the corporation, the per¬ 
son defrauded may maintain an action for deceit 
against the corporation.*^ He may also have relief 
through a bill in equity for rescission of the con¬ 
tract consummated by such fraud and for a resti¬ 
tution of the money which the corporation has ac¬ 
quired by the fraud.** If the corporation brings 
suit based on the transaction in connection with 
which the fraud was committed, the defrauded par¬ 
ty may set up the fraud to defeat a recovery there¬ 
on.** 

§ 1279. — Interference with Business 

A corporation may be liable for mallclouc interfer¬ 
ence In a third peraon’a buelneat, as where it participates 
In the breach by Its officer or agent of his contract with 
such third persbn, made before his service to the cor¬ 
poration commencedi to refrain from a particular course 
of conduct. 

A corporation is liable for a malicious interfer¬ 
ence by its agents in another's business, provided 
the interference was in the course of their employ¬ 
ment.** So a corporation is liable for malicious 
interference with the business of a third person 
growing out of the breach by its officer or agent of 
his contract with such third person, made before 
the commencement of his service to the corpora¬ 


tion, to refrain from a particular course of con¬ 
duct, where the corporation participates in, and 
accepts the benefits of, such breach.*^ 

§ 1280. - Libel and Slander 

a. Libel generally 

b. Slander generally 

c. Malice 

a. Libel Generally 

A corporation It liable for the publication of an ac¬ 
tionable libel by its agents or servants in the course of 
their employment, even though the publication was with¬ 
out its knowledge, approval, or special authorization; but 
in the absence of express authorization or ratification, 
it is not liable where the agent's act was outside his au¬ 
thority or employment. 

A corporation aggregate may be liable in a civil 
action for damages for the publication of an ac¬ 
tionable libel*2 by its agents or servants in the 
course of their employment,®* to the extent to 
which an individual personally making such pub¬ 
lication would be liable,*4 even though the libel was 
published without the corporation's knowledge or 
approval,*® or its special authorization ;®* and the 
liability of the corporation and the agent is joint.*^ 
While the rule is clearest in the case of a corpora- 


87. Ala.—Standard Oil Co. of Ken¬ 
tucky V. Gunn. 178 So 332, 2.34 Ala. 
593. 

Md -- Purdum v. Edwards, 141 A. 

550. 155 Md 178 
11a C J p 775 note 69 
Nature and form of civil actions 
agrainst corporations generally see 
infra S 1293. 

Breach of warranty 

An action for deceit will lie 
SKainst a corporation for the breach 
of an express contract of warranty, 
but not for the breach of an Implied 
i'ontract of warranty —Erie City Iron 
Works V. Barber, 102 Pa. 156. 

Bngllsh caass contra see 14a C.J. p 
775 note 68. 

88 . Tex.—Peerless F. Ins. Co. v. Re- 
veire. Civ.App., 188 S.W. 254. 

14a C J. p 776 note 70. 

89. US.—Hering: v. Tait, C.C.A.Md., 
65 F2d 703. 

N.C.—Unitype Co. v. Ashcraft Bros., 
71 S.E 61. 155 N.C. 63. 

Wash.—Willala Pulp & Paper Mills 
V. American Employers’ Ins. Co., 
27 P2d 134, 175 Wash 266. 

14a C.J. p 776 note 72. 

90. Eng —Green v. London Gen. 
Omnibus Co.. 7 C.B.N.S. 290, 97 
E.C.L. 290, 141 Reprint 828. 

14a C.J. p 776 note 73. 

91. Mass.—Whiting Milk Cos. v. 
Grondin, 184 N.B. 379. 282 Mass. 
41. 


Mich.—Beal v. Chase, 31 Mich. 490. 

N.Y.—Dairymen’s League Co-op 
Ass’n V. Weckerle, 291 N Y.S 704, 
160 Misc. 866. 

98. Tex.—Grand Lodge United Bros, 
of Friend.ship of Texas v. Rose, 
Civ.App,, 243 S.W. 496. 

93. U S —Interstate Transit Lines v 
Crane. C.C.A.C 0 I 0 .. 100 F.2d 857. 

Ga.—Ivins v. Louisville & N. R. Co., 
141 SE. 423, 37 Ga App 684. 

Ill.—Lion Oil Co. V. Sinclair Rcftning 
Co.. 252 Ill.App. 92. 

Mass.—Colby Haberdashers v. Brad- 
street Co., 166 N.E. 550, 267 Mass. 
166. 

Minn.—Prledell v. Blakely Printing 
Co., 203 N.W, 974, 163 Minn. 226. 

Mo.—Connell v. A. L. Hausc & 
Sons Fish Co.. 257 S.W. 760, 302 
Mo 48. 

N.Y —National Variety Artists v. 
Mo.sconi, 9 N.Y S 2d 498, 169 Misc. 
982. 

Va.—\V.'T. Grant Co. v. Owens, 141 
S.E. 860, 149 Va. 906. 

14a C.J. p 776 note 74. 

80 whsrs ABotlisr oorporation is 
agent 

Mass.—Finnish Temperance Soc. Sov- 
ittaja v. Publishing Co., 130 N.E 
845. 238 Mass. 346. 

Bvidenoe adxnissllile to show agency 
Testimony that defamatory letter 

was dictated to defendant’s stenogra- 

I pher was held admissible as bearing 

I on whether or not writer was de¬ 
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fendant’s agent —McClain v. Reliance 
Life Ins Co. of Pittsburgh, Pa, 148 
S E 478. 150 S.C. 459. 

98. N J.—Hoboken Printing, etc., Co. 
V Kahn. 35 A. 1053, 59 N J.Law 
218, 59 Am SR. 585 
Ohio.—Union Cent. L Ins Co. v. Mu¬ 
tual Ben. L Ins Co, 5 Ohio Dec., 
Reprint, 521, 6 Am L Rec. 382. 

14a C J. p 776 note 74. 

85. U.S.—Interstate Transit Lines v. 

Crane. C.C.A.Colo., 100 F 2d 857. 
Mo—Connell v. A. C L. Haa.se & 
Sons Fish Co., 257 S.W. 760, 302 
Mo. 48. 

96. US —Interstate Transit Lines v. 
Crane. C.C.A Colo., 100 F.2d 857. 

Ga.—Ivins v. Louisville & N. R. Co., 
141 SE 423. 37 Ga.App. 684. 

14a C J. p 776 note 76. 

Unauthorized pnhlioation by third 
person 

A corporation is not liable for a li¬ 
bel of one of Its employees published 
by newspapers after an interview 
with the corporation’s superintendent 
but without the corporation’s partici¬ 
pation or authorization.—Henry v. 
Pittsburgh, etc., R. Co., 21 A. 167. 
139 Pa. 289—14a C.J. p 777 note 84. 

97. U.S.—Interstate Transit Lines 
V. Crane, C.C.A.C 0 I 0 ., 100 F.2d 857 

W.Va.—Barger v. Hood, 104 S.E. 280. 
87 W.Va. 78. 

Joint liability with others generally 
see supra 8 1268. 
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tion organized for the very purpose of printing and 
publishing newspapers or books,®* it has been ap¬ 
plied as well to other corporations, such as commer¬ 
cial agencies,®* insurance companies,^ and even 
railroad companies.® 

On the other hand, a corporation is not liable if 
the agent in publishing the libel was not acting with¬ 
in the scope of his general authority, or within the 
course of his employment, in furtherance of the cor¬ 
poration’s business,® unless it expressly authorized 
the publication of the libel^ or subsequently ratified 
it.® 

Whether or not the agent was acting within the 
scope of his authority is generally a question for 
the jury.® 


b. Slander Generally 

By tht weight of authority, a corporation la liable 
for Blander uttered by Ita agent while acting within the 
•cope of hla employment, even though the alander la 
neither authorized nor ratified; according to another 
view, It la liable only where the alander la expreaaly 
authorized or ratified, or la uttered by the corpora¬ 
tion *a alter ego, or conatitutea a breach of contractual 
duty toward plaintiff. Where It la liable. It la liable 
Jointly with the agent. 

It is well established that a corporation may be 
liable for a slander uttered by its agent,*^ to the 
same extent as an individual;® and, where it is so 
liable, it is jointly liable with the agent.® 

According to the weight of authority, the rule 
governing liability in the case of slander being re¬ 
garded as the same as that in the case of libel^® 
or other malicious torts,it is not essential to the 


SSb Minn.—Friedell v. Blakely Print¬ 
ing Co.. 203 N.W. 974, 163 Minn. 
226. 

14a C.J. p 776 note 77. 

gg. Mo.—Minter v. Bradatreet Co.. 

73 S.W. 668. 174 Mo. 444. 

1. S.C.—McClain v. Reliance Life 
Ins. Co.. 148 S.E. 478. 160 S.C. 459. 
Ma C.J. p 777 note 79. 
a. U.S.—Interstate Transit Lines v. 

Crane. C.C.A.C 0 I 0 .. 100 P.2d 857. 
<Ja.—Ivins V. Louisville & N. R. Co., 
141 S.E. 423. 37 Ga.App. 684. 

14a C.J. p 777 note 80. 
g. Ala.—Choctaw Coal & Mining Co. 
V. Lillich, 86 So. 383, 204 Ala. 633, 
119 A.L.R. 1014. 

N.C.—Lamm v. Charles Stores Co., 
159 S.E. 444, 201 N.C. 134, 77 A.L. 
R 923. 

W.Va.—Barger v. Hood, 104 S.E. 280, 
87 W.Va. 78. 

14a C.J. p 777 note 82. 

Personal letter written by agent.— 
Neely v. Payne, 89 So. 669, 126 Miss. 
«64. 

JLct held without scope of authority 

The act of the assistant superin¬ 
tendent of a coal mine in writing, 
above a posted list of the names of 
employees who were absent from 
work during war time, the word 
'^'slackers," is not such an act as 
shows that he was assuming to act 
for the company or in the accom¬ 
plishment of its ends, and it cannot 
be found that such act was within 
the scope of his authority in the ab¬ 
sence of evidence to that effect.— 
•Choctaw Coal & Mining Co. v. Lil¬ 
lich. 86 So. 383, 204 Ala. 633, 119 A. 
L.R. 1014. 

Xsttsni held Inadmlssihls 

Letters purporting to have been 
sent by defendant corporation, signed 
by a person whose authority to act 
for the corporation was not proved, 
aire not admissible in an action 
against the corporation for libelous 
statements in such letters.—Garrett 


v. Locke Regulator Co., 167 N.T.S. 
64. 

4. Ala.—Choctaw Coal A Mining Co. 
v. Lillich, 86 So. 383, 204 Ala. 533, 
119 A.L.R. 1014. 

Tex.—World Oil Co. v. Hicks. Civ. 
App., 76 S.W.2d 905, certified ques¬ 
tions answered. Com.App., 103 S.W. 
2d 962, 129 Tex. 297. 

W.Va.—Barger v. Hood, 104 S.E. 280, 
87 W.Va. 78. 

5. Ala.—Choctaw Coal A Mining Co. 
V. Lillich. 86 So. 383, 204 Ala. 533, 
119 A.L.R. 1014. 

W.Va—Rarger v. Hood, 104 S.E. 280, 
87 W.Va. 78. 

Pallnre to disavow 
A corporation does not ratify the 
act of an agent in publishing a li¬ 
bel merely by failure to disavow the 
libel if it had knowledge of its pub¬ 
lication. unless it also knew that it 
was published by its agent claiming 
to act on its behalf.—Choctaw Coal 
& Mining Co. v. Lillich, 86 So. 383, 
204 Ala. 633, 11 A.L.R. 1014. 

6. Miss.—^Neely v. Payne, 89 So. 669, 
126 Miss. 854. 

N.Y.—National Variety Artists v. 
Mosconi, 9 N.T.S.2d 498, 169 Misc. 
982. 

Pa.—Hardoncourt v. North Penn Iron 
Co., 74 A. 243, 225 Pa. 379. 

Questions of law and fact generally 
see supra i 1271. 

Mvldsnos haid suttolSBt to present 
question for Jury.—^McClain v. Reli¬ 
ance Life Ins. Co., 148 S.E. 478, 160 
S.C. 459. 

7. Mo.—^Allen v. Edward Light Co., 
233 S.W. 953, 209 Mo.App. 166. 

N.C.—Britt V. Howell, 181 S.E. 619. 
208 N.C. 519. 

Va.—^W. T. Grant Co. v. Owens, 141 
S.E. 860. 149 Va. 906. 

14a C.J. p 779 note 7, p 780 note 8, 
p 781 note 16. 

"Aotionahls word** statuts laapplioa- 
bls 

Statute by which certain words are 
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made actionable held to have no ap¬ 
plication in a suit to hold a corpora¬ 
tion liable for words of its agent.— 
Neely v. Payne, 89 So. 669, 126 Miss. 
854. 

Blander of goods or bnslnesB 

A corporation may be liable In an 
action for damages for slandering an¬ 
other's business and representing his 
product to be of an inferior quality. 
—^Waters-Plerce Oil Co. v. Bridwell, 
147 S.W. 64, 103 Ark. 345. Ann.Cas. 
1914B 837—14a C.J. p 779 note 7 [a]. 

8 » Mo.—Priest v. Central States Fire 
Ins. Co., 9 S.W.2d 543, 223 Mo.App. 
122 . 

9. Ill.—Randall Dairy Co. v. Pevely 
Dairy Co., 274 Ill.App 474. 

La.—Wisemore v. First Nat. Life Ins. 

Co., 183 So. 247, 190 La. 1011. 

S.C.—Nunnamaker v. Smith, 80 S.E. 
465, 96 S.C. 294. 

Joint liability with others generally 
see supra 8 1268. 

Bntiftoation as oreatlng joint liability 

Where the sole owner of a corpo¬ 
ration ratified the act of his agent 
in uttering slander, such owner and 
the corporation were Jointly liable.— 
Allen V. Edward Light Co., 233 S.W. 
953, 209 Mo.App. 165. 

la Miss.—Rivers V. Yazoo, etc., R. 
Co., 43 So. 471. 91 Miss. 196, 9 L. 
R.A..N.S.. 931. 

14a C.J. p 780 note 9. 

"Conceding the liability of . . . 

[a corporation] for defamatory 
words written by Its officers or 
agents, it is impossible to conceive 
on what ground immunity can be 
claimed for it for defamatory words 
spoken by its officers or agents."— 
Empire Cream Separator Co. v. De 
Laval Dairy Supply Co., 67 A. 711, 
75 N.J.Law 207, 211. 

11. S.C.—Courtney v. American Ry. 
Express Co., 113 S.E. 332, 120 S.a 
611, 24 A.L.R. 128. 
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liability of a corporation that the slanderous words 
be spoken with its knowledge and approval, or that 
it ratify the act of its agent or servant it is suf- 
ficient^S and, in the absence of ratification, neces- 
saryi^ that the words be spoken by the agent or 
servant of the corporation while acting within the 


scope of his employment and authority and in the 
actual performance of his duties. According to an¬ 
other view, however, a corporation is not liable for 
slander except where it has expressly authorized it 
or subsequently ratified it,^^ or where it constitutes 


la. U.S.—Swift & Co. V. Gray, C.C.A. 
Cal., 101 F.2d 976, 981, Quoting Oor- 
9118 Juris. 

Iowa.—Vowles v. Yakiah, 179 N.W. 

117, 191 Iowa 368, 13 A.L. R. 1132. 
La.—^Wiaemore v. Plrat Nat. Life Ins. 
Co., 183 So. 247, 260, 190 La. 1011, 
quoting Oorpns Juris. 

Miss.—Doherty v. L. B. Prfee Mer* 
cantile Co., 95 So. 790, 132 Miss. 39. 
Tex.—Great Atlantic & Pacific Tea j 
Co. V. Harris, Civ.App., 76 S.W.2d 
974, error dismissed—Producers* | 
Refining Co. v. Frazier. Civ.App., 
283 S.W. 880. I 

Va.—Jordan v. Melville Shoe Corpo¬ 
ration. 142 S.E. 387, 160 Va. 101—| 
Hines v. Gravlns, 112 S.K 8G9, 136 
Va. 313, affirmed 118 S.E. 114. 136 
Va. 813. 

14a C.J. p 780 nates 9, 10. 

13. U.S.—Swift St Co. V. Gray. C.C.A. 

Cal., 101 F.2d 976, 981. quoting Cor- 
pus Juris. 

Ark.—Sinclair Refining Co. v Fuller, 
79 S.W.2d 736, 190 Ark. 426—Polk 
v. Missouri Pac. R. Co., 246 S.W. 
186, 156 Ark. 84. 29 A.L R. 220. 

Ill.—Randall Dairy Co. v. Pevely 
Dairy Co., 274 Ill.App. 474—Lion 
Oil Co. V. Sinclair Refining Co.. 262 
Ill.App. 92—Margohs v. United 
Dairy Co., 214 Ill App. 613. 

Iowa.—Vowles v. Yakish, 179 N.W. 

117, 191 Iowa 368, 13 A L R. 1132. 
La.—Wlscmore v. First Nat. Life Ins. 
Co.. 183 So. 247, 260. 190 La. 1011. 
quoting Corpus Juris. 

Miss.—Gardner v. Standard Oil Co., 
176 So. 203, 179 Miss. 176—Louisi¬ 
ana Oil Corporation v. Renno, 167 
So. 705. 98 A.L.R. 1296—Doherty v. 
L. B. Price Mercantile Co., 95 So. 
790, 132 Miss. 39. 

Mo.—Priest v. Central States Fire 
Ins. Co., 9 S.W.2d 543. 223 Mo. 
App. 122. 

N.Y.—Tandy v. Prudential Ins*. Co. 
of America. 266 N.Y.S. 17. 240 App. 
Div. 709, affirmed 189 N.E. 688, 263 
N.Y. 641—O’Brien v. B. L. M. Bates 
Corporation, 208 N.Y.S. 110, 211 
App.Dlv. 743. 

N.C.—Britt V. Howell. 181 B.E. 619. 
208 N.C. 619—Elmore v. Atlantic 
Coast Line R. Co., 127 S.E. 710. 
189 N.C. 668—Strickland v. S. H. 
Kress & Co.. 112 S.E. 30. 183 N.C. 
634. 

S.C.—Jenkins v. Southern Ry. Co.. 
125 S.E. 912, 130 S.C. 180—Lee v. 
McCrory Stores Corporation. 109 S. 
B. Ill, 117 S.C. 23f 
Tex.—Great Atlantic* & Pacific Tea 
Co. V. Harris, Civ.App., 76 S.W.2d 


974, error dismissed—Producers* 
Refining Co. v. Frazier, Civ.App., 
283 S.W. 880. 

Va.—Jordan v. Melville Shoe Corpo¬ 
ration. 142 S.E.’387. 160 Va. 101— 
W. T. Grant Co. v Owens. 141 S.E. 
860. 149 Va. 906—Hines v. Gravlns. 
112 S.E. 869, 136 Va. 313, affirmed 
118 S.E. 114, 126 Va. 313. 

14a C.J. p 780 note 8. 

**Tha teat of liability depends upon 
whether the slander was committed 
by the authority of the corporation, 
expressed or fairly implied from the 
nature of the employment and duties 
incident thereto."—Writesman v. Pet¬ 
tis Dry Goods Co., 146 N.E. 886, 837, 
82 Ind.App. 504. 

So as to slaudar of titlo 

Kan.—Bourn v. Beck, 226 P. 769. 771. 

116 Kan. 231. citing Corpus Juris. 
Okl.—^New England Oil & Pipe Line 
Co. V. Rogers, 7 P.2d 638, 164 Okl. 
285. 

14a C.J. p 780 note 8 fbl. 

Slander held withiu authority or eat. 
ploymeut 

(1) Where the general agent of a 
railroad company whose subordinate 
was charged with the duty of Is¬ 
suing to a shipper shortage tickets, 
in discussing with plaintiff the lat¬ 
ter’s claim for shortage in a ship¬ 
ment. charged plaintiff with having 
connived in the theft, the agent in 
making a charge wa.s acting within 
the scope of his authority.—Hines v. 
Gravins. 112 S.E. 869, 136 Va. 313, af¬ 
firmed 118 S.E. 114. 136 Va. 313. 

(2) Statement of oil company's dis¬ 
tributing agent at meeting of its 
service station keepers and truck 
drivers that former station keeper 
was discharged because he was boot¬ 
legger was held made while acting 
within scope of his employment.— 
Louisiana Oil Corporation v. Renno. 
Miss.. 157 So. 705, 98 A.L.R. 1296. 

(3) In an action against a corpora¬ 
tion and its president for slander 
uttered by a detective alleged to have 
been employed by it to confront and 
accuse plaintiff of theft, evidence 
was held sufficient to sustain such 
charge, although the only direct evi- 

I dence as to such employment was 
that he was employed for the pur¬ 
pose of investigating and reporting. 
I —Allen V. Edward Light Co., 233 S. 
W. 953, 209 Mo.App. 166.* 

I (4) Other instances 
La.—Wisemore v. First Nat. Life 
Ins. Co., 183 So. 247. 190 La. 1011. 

I N.C.—Sawyer v. Gilmers. Inc., 126 
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S.E. 183, 189 N.C. 7, 41 A.L.R. 
1184. 

14a C.J. p 781 note 15 [bl. 

14. Iowa.—Vowles v. Yakish. 179 N. 
W. 117, 191 Iowa 868, 13 A.L.R. 
1132. 

Miss.—Great Atlantic St Pacific Tea 
Co. V. Majure. 167 So. 637, 176 
Miss. 356. 

N.C.—Strickland v. S. H. Kress St 
Co., 112 S.E. SO. 183 N.C. 634. 

S.C.—Courtney v. American Ry. Ex¬ 
press Co.. 113 S.E. 332, 120 S.C. 
611, 24 A.L.R. 128. 

14a C.J. p 781 note 16. 

Matlftoatiou not shown 

The acceptance by an insurance 
company of a settlement made by its 
adjuster as determining the amount 
of loss sustained by insured was not 
a ratification of the adjuster's acts 
beyond the scope of his authority in 
charging insured with having set fire 
to hiB property.—Vowles v. Yakish, 
179 N.W. 117, 191 Iowa 368, 13 A.L.R. 
1132. 

Olaadar held outslda authovlty or snu 
ploymont 

(1) An adjuster for an insurance 
company, who was engaged in an at¬ 
tempt to determine the amount of 
loss sustained by insured, where his 
company was not claiming release 
from liability because of the origin 
of the fire, was not acting within the 
scope of his authority when he oral¬ 
ly charged plaintiff with setting fire 
to his property.—Vowles v. Yakish, 
179 N.W. 117, 191 Iowa 368, 18 A.L.R. 
1132. 

(2) Assistant manager of hotel, 
who had authority to investigate im¬ 
proper conduct in hotel rooms and to 
eject persons guilty of such conduct 
or take other reasonably appropriate 
action, was not acting within scope 
of his authority in applying slander¬ 
ous epithets to barber and manicurist 
while ejecting them from room to 
which they had been called by guest. 
—O’Brien v. B. L. M. Bates Corpo¬ 
ration. 208 N.Y.S. 110, 211 App.Div. 
743. 

(3) Other Instances see 14a C.J. p 
781 note 15 [a], 

15. Ala.—National Life Ins. Co. of 
U. S. v. Abernathy, 89 So. 725. 206 
Ala. 26—Choctaw Coal & Mining 
Co. V. Llllich, 86 So. 383, 204 Ala. 
633, 119 A.L.R. 1014. 

Ga.—Russell v. Dailey’s. 199 S.E. 665, 
58 Ga.App. 641—Sims v. Miller’s 
Inc., 179 S.E. 423, 50 Ga.App. 645 
—Ivins V. Louisville St N. R. Co.» 
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a jbre^ch of duty toward plaintiff arising out of con¬ 
tract,^® or where the slanderous words'were uttered 
by the corporation’s alter ego.^*^ Under either view, 
if the slanderous words are shown to have been ut¬ 
tered by the express authorization of a corporation, 
or to have been ratified by it, the corporation is lia- 
ble.18 

c. Malice 

Malic* la eaaantlal to a corporation’s liability for libel 
or slander published or uttered under a qualified privi¬ 
lege; the malice, if any, of the agent publishing or ut¬ 
tering the statement, provided he was acting within 
his authority, is Imputable to the corporation. 

A corporation is liable for the publication of libel¬ 
ous matter^® or the utterance of slanderous state- 
ments2® under a qualified privilege only if it is 
done with malice. In such case, the malice of an 
agent publishing or uttering the statement, provid¬ 
ed he was acting within the scope of his authority, 
is imputable to the corporation,and no direct par¬ 
ticipation in the malice by the corporation, original¬ 
ly or by subsequent ratification, is necessary .22 No 
malice can be imputed to the corporation where the 
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agent is not shown to have acted maliciously, so as 
to become liable himself.83 

§ 1281. - Maintenance 

A corporation may be liable for maintenance. 

There is English authority holding that an ac¬ 
tion for maintenance will lie against a corpora- 
tion.24 

§ 1282. - Malicious Prosecution 

Even in the absence of express authorization or rat¬ 
ification, a corporation may be liable for the malicious 
prosecution of an action or proceeding by its agents, 
provided they were acting within their authority and in 
furtherance of its business, the malice of the agents 
being imputed to the corporation so as to make them 
Jointly liable. 

The rule is settled that a corporation may be lia¬ 
ble for the malicious prosecution of an action or 
proceeding, instituted by its authorized agents, offi¬ 
cers, or servants in the carrying out of its policy, or 
in the furtherance of its business,26 although it may 
not have expressly authorized the act complained 
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141 S.E. 423, 37 Oa.App. 684—Ilrad- 
ley V. Maxwell Motor Sales Corpo¬ 
ration, 102 SE. 374, 25 Ga.App. 26. 
14a CJ. P 780 note 11, 

16l Ala.—National Life Ins. Co. of 
U. S. V. Abernathy, 89 So. 725, 206 
Ala. 26. 

14a C.J. p 781 note 12. 

17. Ga.—Sims v. Miller's Inc., 179 S. 
E. 423, 424, 60 Ga.App. 640. 

H ‘The preetdent of a oozporatloV& Is 
presumed to be its alter ego* but 'no 
such presumption exists in favor of 
' any other official.’ "—Sims v. Miller’s 
Inc., supra. 

18. Ark.—Sinclair Refining Co. v. 
Fuller, 79 S.W.2d 736, 190 Ark. 426 
—Polk v. Missouri Pac. R. Co., 245 
S.W. 186, 156 Ark. 84, 29 A.L.K. 
220 . 

N.C.—Britt V. Howell, 181 S.E. 619, 
208 N.C. 619—Strickland v. S. H. 
Kress & Co., 112 S.E. 30, 183 N.C. 
534. 

Okl.—New England Oil & Pipe Line 
Co. V. Rogers, 7 P.2d 638, 154 Okl. 
285. 

14a C.J. p 780 note 11, p 781 note 13. 
Xietter admissible to show ratifleatioa 
While self-serving declarations are 
ordinarily inadmissible, a letter to 
the president bringing home to him 
plaintiff’s claim that a corporate 
agent had circulated slanders against 
him Is admissible on the question 
whether the corporation ratified the 
acts of such agent.—Buckeye Cotton 
Oil Co. V. Sloan, Tenn., 250 F. 712, 
163 C.C.A. 44. 

18l U.S. —Solow V. General Motors 


Truck Co.. CCAN.y.. 64 P.2d 106, 
certiorari denied 54 S Ct. 48, 290 U. 
S. 629. 78 LKd. 547. 

Ma.ss.—Terrlni v. New England S. 8. 
Co.. 138 NE. 396. 244 Mass. 325. 

20. Wls.—Johnson v. Rudolph Wur- 
litzer Co., 222 N.W. 451, 197 Wis. 
432. 

21. Tex.—Houston Printing Co, v. 
Jones, Clv.App., 282 S.W. 854. 

Pabliehing company 

(1) With respect to the liability 
of a newspaper publishing corpora¬ 
tion for libel for the publication of 
a qualiliedly privileged article, the 
malice of the person writing and 
publishing the article is imputable 
to the corporation where such person 
is the agent in charge, having the re¬ 
sponsibility of determining what 
should and what should not be pub¬ 
lished, but not where such person has 
no such responsibility or authority 
and the corporation has no knowledge 
of his malice.—Frledoll v. Blakely 
Printing Co., 203 N.W. 974, 163 Minn. 
226. 

(2) The mere fact that the author 
of an article Is the editor in chief 
of the publication, where it does not 
appear that he is without any limi¬ 
tation to publish whatever he chooses 
without consultation, does not make 
his malice imputable to the corpora¬ 
tion.—Baldwin v. Hilo Tribune-Her¬ 
ald. 32 Hawaii 87. 

22. Tex.—Houston Printing Co. v. 
Jones. Civ.App., 282 S.W. 864. 

Wls.—Johnson v. Rudolph Wurlitzer 
Co.. 222 N.W. 451, 197 Wis. 432. 
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23. Ariz.—Rosenzweig & Sons v. 
Jones, 72 P.2d 417. 

Mallee in writing but not in pnb- 
Uehing 

No malice is impulalile to the cor¬ 
poration where the libel was writ¬ 
ten maliciously l>y one servant out¬ 
side the scope of his authority, and 
published by another within the 
scope of his authority liut without 
malice.—Solow v. General Motors 
Truck Co., C.C.A.N.Y., 64 P.2d 105, 
certiorari domed 54 S.Ct. 48, 290 U.8. 
629, 78 L.Ed. 647. 

24. Eng.—Neville v. I..ondon Express 
Newspapers, Ltd.. 1917, 1 K.B. 402. 
affirmed, 1917, 2 K.B. 564. 

26. Ala.—Central Iron & Coal Co 
v. Wright, 101 So. 815, 20 Ala App. 
82, certiorari denied Ex parte Cen¬ 
tral Iron & Coal Co.. 101 So. 824. 
212 Ala 130. 

Massw—Genga v. New York, N. H. & 
H. R. Cu.. 137 N.E. 637, 243 Mass. 
101 . 

Mich.—De Vltis v. Newcomb-Endicott 
Co.. 249 N.W 487. 488, 264 Mich. 1, 
citing Corpns Juris. 

Tex.—Underwood Typewriter Co. v. 

Shouldi.s, Civ.App.. 253 S.W. 935. 

38 C.J. p 454 note 13. 

Kallolons proeeontlon of attachment 
enit 

Kan.—Western News Co. v. Wll- 
marth. 6 P. 786. 33 Kan. 510. 

38 C.J. p 464 note 13 Lb]. 
iCalioione injhhotlon 
Mo.—Iron Mountain Co. v. Mercantile 
Ca, 4 Mo.App. 606. 
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of** or subsequently ratified The malice of 

the agent or servant will be imputed to the corpo¬ 
ration;** and, where the agent or servant acted 
within the general scope of his authority in insti¬ 
tuting a prosecution, the corporation is liable for 
his acts, even though in doing the particular act 
he may have disobeyed instructions.** 

On the other hand, where the acts complained of 
are not within the scope of the authority of the 
agent or servant, the corporation is not liable,** 
unless it expressly authorized or subsequently rati¬ 
fied them.*i 

Where the corporation is liable, it is liable jointly 
with the agent.** 


§ 1283. -Negligence 

a. In general 

b. Nature of duties creating liability 

a. In General 

A corporation la liable for the negligent conduct of 
Its agents or servants acting within their authority o1* 
course of employment, or if Its vice principals acting 
In line of duty, but not for the negligence of Its agents 
outside their authority or employment, or merely be¬ 
cause the negligent person is its officer. 

Corporations are liable to the same extent as in¬ 
dividuals for negligence,** whether it consists of a 
wrongful omission to act at all or of the doing of 
a lawful act in a wrongful manner.*^ They are li¬ 
able for the negligent acts of their agents or serv¬ 
ants acting within the apparent** scope of their au¬ 
thority or course of employment,** even though 


26. xVla.—Central Iron & Coal Co. v 
Wriffht. 101 So. SIS. 20 A]a.App 82. 
certiorari denied Ex parte Central 
Iron & Coal Co.. 101 So. 824, 212 
Ala. 130. 

Tex—Underwood Typewriter Co. v. 

Shouldia. Civ.App., 253 SW. 036. 
38 C.J. p 454 note 14. 

27. Okl.—Chicafto, etc., R. Co v. 
Holliday. 120 P. 927. 30 Okl. 680. 
39 LI.RA.N.S.. 205. 

38 C.J. p 454 note 13. 

28. Mo.—Dwyer v. St. Louin Trans¬ 
it Co.. 83 S.W. 303. 108 Mo App. 
152. 

Mont.—Grorud v. Lossl, 136 P. 10C9. 
48 Mont. 274. 

29. Mont—Grorud V. Lossl, supra. 

38 C.J. p 454 note 17. j 

80. N.C.—Lamm v. Charles Stores 
Co., 159 S.E. 444, 201 N.C. 134, 77 
A.L.R. 923. 

38 C.J. p 454 note 18. 

31. Ala.—Central Iron & Coal Co. v. 
Wriffht, 101 So. 815, 20 Ala.App. 
82, certiorari denied Ex parte Cen¬ 
tral Iron &. Coal Co., 101 So. 824, 
212 Ala. 130. 

14a C.J. p 383 note 11 [a] (4)—38 C. 
J. p 454 note 18, p 455 note 19. 

32. N.C.—Hussey v. Norfolk South¬ 
ern R. Co., 3 S.E. 923, 98 N.C. 34. 
2 Am.S.R. 312. 

Joint liability with others grenerally 
see supra 5 1268. 

33. Okl.—Electric Supply Co. v. Ros¬ 
ser. 214 P. 1068. 88 Okl. 220. 

Froxlmata oama 

Where the employee of a corporate 
transfer a^ent extracted from the 
stockbooks certain unissued and in¬ 
complete stock certificates, completed 
them by forging the names of the of¬ 
ficers of the transfer company, and 
negotiated them, the transfer com¬ 
pany was not liable therefor, since 
its negligence in allowing the em¬ 
ployee access thereto, if any, was not 
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the proximate cause of the injury to 
the-holders of the forged certificates; 
nor did the fact that the transfer 
agent previously had accepted one of 
.such forged certificates as collateral 
for a loan afford any ground of lia¬ 
bility, since that certificate came into 
defendant’s hands under a guaranty 
of its genuineness.—Ehiich v. Guar¬ 
anty Trust Co. of New York, 186 N. 
Y S. 103, 194 AppDiv. 668, affirmed 
135 N.E. 950, 233 N.Y. 637. 

36. Iowa.—Mortimer v. Farmers’ 
Mut. Fire & Lightning Ins. Ass’n, 
249 N.W. 406, 407. 217 Iowa 1246, 
citing Corpus Juris. 

14a C.J. p 777 note 89. 

Care in ssleotlng employees 

A corporation, whether a member¬ 
ship or a stock corporation, is liable 
for the exercise of reasonable care 
in the employment of competent and 
skillful agents, employees, and con¬ 
tractors to perform its various serv¬ 
ices.—Ellsworth V. Franklin County 
Agricultural Soc., 91 N.Y.S. 1040, 99 
App.Div. 119. 

Knowledge of one ageut Imputed to 
another 

The knowledge of one agent of a 
corporation of the dangers incident 
to a particular act may be imputed 
to another authorizing the act so as 
to result in liability of the corpora¬ 
tion for negligence.—Alabama Power 
Co. V. McIntosh, 122 So. 677, 219 
Ala. 546. 

Failure to perform nondelegable duty 

A pit filled with live coals and hot 
ashes was an intrinsically and affirm¬ 
atively dangerous agency, and it was 
the absolute and nondelegable duty 
of a private corporation to protect 
and guard against its dangers those 
rightfully upon the company’s prem¬ 
ises, failure to guard being negli¬ 
gence of the company itself, as dis¬ 
tinguished from negligence of an em¬ 
ployee or servant.—Southwestern 
Portland Cement Co. v. Bustillos, 
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Tex.Civ.App., 216 S.W. 268, conform¬ 
ing to Bustillos v. Southwestern 
Portland Cement Co., Com.App., 211 
S.W. 929, which reversed Southwest¬ 
ern Portland Cement Co. v. Bustillos, 
Civ.App.. 1G9 S.W. 638. Dismissed 
for want of Jurisdiction. 

35. Ky.—Otis Hidden Co. v. New- 
house, 264 SW. 731. 204 Ky. 324. 

36. U S.—Martin v. Eagle Pichor 
Lead Co., D.C.Mo., 21 F Supp 142. 

Cal.—O’Shea v. Pacific Gas A Elec¬ 
tric Co., 62 P.2d 3060, 18 Cal.App. 
2d 32. 

Ind.—Dunbar v. DeMaree. 2 N.E.2d 
1003, 102 Ind.App. 585. 

L*i—C. H Rice & Son v. Payne, 92 
So. 395, 151 La 949. 

N C —Dickerson v. Atlantic Refining 
Co., 159 S.E 446, 201 N.C 90— 
Johnson v City Hospital Co., 146 
S.E. 573, 196 NC. 610. 

Tex.—Fort Worth Elevators Co. v. 
Russell, 70 S W.2d 397. 123 Tex. 
128, reversing, Civ App., 28 S.W.2d 
320 

14a C J. p 777 note 89. 

Acts within authority or employmaat 

(1) In an action against a corpo¬ 
ration for damages for personal in¬ 
juries arising from alleged negli¬ 
gence in the conducting of an enter¬ 
tainment in a building, evidence held 
sufficient to bind defendant, although 
the contract renting the building was 
entered into by an officer without 
formal express sanction of the 
board of directors.—Start v. National 
Newspaper Ass’n, Mo.App., 222 S.W. 
870. 

(2) Where plaintiff, a former em¬ 
ployee of a corporation, at the re¬ 
quest of its president when he re¬ 
turned to collect wages due, took its 
horse and wagon to a point some dis¬ 
tance from the office, to which he hod 
to return to obtain his money, and 
the president, on delivery of the 
horse and wagon at the destination, 
invited plaintiff to ride to the office. 
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such acts arc beyond the corporate power or oc¬ 
cur in connection with transactions beyond the 
scope of such power,or arc contrary to instruc¬ 
tions and they are also liable for the negligence 
of their vice principals acting in line of duty.^® Li¬ 
ability may attach to a corporation by reason of 
the ostensible agency of one who is guilty of the 
negligence, although no actual agency exists.^® 

On the other hand, a corporation is not liable for 
the negligence of its agents acting outside the scope 
of their authority or course of employment,*! or 
solely because the persons guilty of the negligence 

are officers.*2 

The liability of the corporation and the agent 
guilty of the negligent conduct is joint,*3 and ei¬ 
ther may be sued at the injured party's option.** 

b. Nature of Duties Creating Liability 

Neglisence at to the performance of a duty under¬ 
taken by a corporation gratuitously or under a contract 
made In Its behalf by Its authorized agent renders It 
liable. The, undertaking of a public service by a cor¬ 
poration creates a duty to the public to perform such 
service properly, and for negligence In the performance 
any Individual specially Injured may recover from the 
corporation. 


A duty arising out of a contract made in behalf 
of a corporation by its agent within the scope of his 
authority is binding on the corporation so as to 
make it liable for negligence for failure to perform 
such duty.*5 Similarly, where a corporation un¬ 
dertakes, although gratuitously, the performance of 
a duty, the confidence induced by the undertaking 
to perform the service is a sufficient consideration 
to create a duty to exercise care in the perform¬ 
ance of it.** 

Duties of public service or quasi-public corpora¬ 
tions, Where a public service is undertaken by a 
corporation exercising public franchises, and there 
is a duty to the public to render the service prop¬ 
erly, any individual may maintain an action for 
special injuries resulting proximatcly from the neg¬ 
ligence of the corporation in the performance of 
such duties,*7 as for example, the failure to keep 
its works in repair.*® This rule does not only ap¬ 
ply where the charter of the corporation or gov¬ 
erning statute imposes the particular duty, such as 
the repairing of a bridge, dike, canal, or other pub¬ 
lic work,*® but it applies as well where the duties 
to the public are not expressed in the charter or 


plaintiff was an invitee or licensee 
of the corporation, the president, un¬ 
der the circumstances, having: the 
implied power to issue the invitation 
on behalf of the corporation.—Gluck 
V. Bedford Cleaning & Dyeing Co., 
186 N.T.S. 823, 196 App.Div. 493. 

(3) Other acts see 14a C.J. p 777 
note 89 [c]. 

37. Ind.—Herman v. Baker, 15 N.E. 
2d 365. 

Iowa.—Mortimer v. Farmers* Mut. 
Fire & Lightning A.ss*n, 249 N.W. 
405. 217 Iowa 1246. 

Minn.—Ziegler v. Denver Hog Serum 
Co.. 283 N.W. 134, 137, quoting Cor¬ 
pus Juris. 

Ultra vires as defense to tort action 
generally see supra 8 1262. 

33. Ky.^tis Hidden Co. v. New- 
house, 264 S.W. 731, 204 Ky. 324. 

39. Tex.—^Port Worth Elevators Co. 

V. Russell, 70 S.W.2d 397, 406, 123 
Tex. 128, reversing, Civ.App., 28 S. 

W. 2d 320—Southwestern Sewer Co. 

v. Cross, Civ.App., 93 S.W.2d 202— 
Southwestern Portland Cement Co. 
V. Bustillos, Civ.App., 216 S.W. 268, 
conforming to Bustillos v. South¬ 
western Portland Cement Co., Com. 
App., 211 S.W. 929, which reversed 
Southwestern Portland Cement Co. 
V. Bustillos, Civ.App., 169 S.W. 638. 
Dismissed for want of Jurisdiction. 
'^Corporate liability for the negli¬ 
gent acts of a mere servant or em¬ 
ployee rests upon the doctrine of re¬ 
spondeat superior. . . . The lia¬ 

bility of the master for the negligent 


acts of his vice principal is placed 
upon very different grounds, namely, 
that the negligent acts of the vice 
principal are the very acts of the 
corporation itself.”—Port Worth El¬ 
evators Co. v. Russell, supra. 

**Ths tszm *vles prinoipal’ . . . 
[embraces] (a) Corporate officers> 
(b) those who have authority to em¬ 
ploy, direct, and discharge servants 
of the master; (c) those engaged in 
the performance of nondelegable or 
absolute duties of the master; and 
(d) those to whom the master has 
conflded the management of the 
whole or a department or division of 
his business.'*—Fort Worth Eleva¬ 
tors Co. V. Russell, supra. 

40. U.S.—Maloney Tank Mfg. Co. v. 
Mid-Continent Petroleum Corpora¬ 
tion, C.C.A.Okl., 49 F.2d 146. 

41. Ky.—Otis Hidden Co. v. New- 
house, 264 S.W. 731, 204 Ky. 824. 

Neb.—Interstate Airlines v. Arnold, 
256 N.W. 613, 127 Neb. 665. 

N.C.—Johnson v. City Hospital Ca, 
146 S.E. 673, 196 N.C. 610. 

Fslvats uss of oorpox«tlou*B automo- 
hils 

Negligent operation by a corpora¬ 
tion’s servant of an automobile own¬ 
ed by the corporation but temporari¬ 
ly under the control of the president 
by reason of his having sent the 
servant on a private errand in it was 
not within the course of the serv¬ 
ant’s employment so as to render 
the corporation liable.—Stegman v. 
Sturtevant ft Haley Beef ft Supply 
Co., 187 N.E. 363, 248 Mass. 269. 
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43. Neb.—Interstate Airlines v. Ar¬ 
nold, 256 N.W. 613, 127 Nob 665. 
N.C.—Johnson v. City Hospital Co., 
146 S.E. 573, 196 N.C 610. 

43. Ala.—Louisville, etc., R. Co. v. 
Abernathy, 73 So. 103, 197 Ala. 512. 

Ind.—^Wright v. Compton, 53 Ind. 337. 
Joint liability with others generally 
see supra 5 1268. 

44. Ind.—Dunbar v. Demaree, 2 N.E. 
2d 1003, 102 Ind.App. 585. 

45. Mass.—Donahue v. M. O'Keeffe, 
Inc., ISO N.E. 905, 255 Mass. 35. 

46. U.S.—Philadelphia & Reading R. 
Co. v. Derby, I»a., 14 How. 468, 14 
L.Ed. 602. 

R.I.—Qlavin v. Rhode Island Hos¬ 
pital, 12 R.I. 411, 34 Am.R. 675. 

47. Fla.—Woodbury v. Tampa Wa¬ 
ter Works Co., 49 So. 656, 67 Fla. 
249, 21 L.R.A.,N.S., 1034. 

14a C J. p 778 note 93. 

Vims wlioA liability attaohss 
Where sufficient time had not 
elapsed between the date at which 
the corporation became empowered to 
enter upon the discharge of the duty 
so assumed and the happening of the 
injury for which plaintiff brought his 
action, it was held that the corpora¬ 
tion was not liable.—Louque v. Lou¬ 
isiana Levee Co., 27 La.Ann. 134. 

4a Tex.—Jacksonville Ice, etc., Co. 

V. Moses, Civ.App., 134 S.W. 879. 
14a C.J. p 778 note 94. 

4a Pa.—^Pennsylvania R. Co. v. Pat¬ 
terson, 73 Pa. 491. 

14a C.J. p 779 note 96. 
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statute, but arise by implication of law.^o Thus, if 
the corporation undertakes to do more than is re¬ 
quired by its charter or governing statute, it will 
be answerable for any damages which may happen 
through the negligent performance.®^ 

§ 1284. -Nuisance 

a. In general 

b. Public service corporations 

s. In General 

Ab b general rule, a corporation Ib civilly liable for 
a publfc or private nulaance created or maintained by 
itB agentB, and, If It hae no right of eminent domain, 
IB liable for epeclal Injurlea reaultlng to another there¬ 
from and to public proceeutlon for Injurlea to the public 
•r neighborhood. 

It may be laid down as a general principle that 
a corporation is civilly liable to the same extent as 
an individual for a public or private nuisance cre¬ 
ated or maintained by its agents.®^ A corporation 
which is not invested with the right of eminent do¬ 
main is liable to one who sustains special injury in 
person or in property from the operation of its 
works but if the injury flowing therefrom is one 
sustained by the public or by a neighborhood gen¬ 


erally and is not special or peculiar to plaintiff# 
plaintiff cannot have relief individually, and redress 
against the corporation is available only by public 
prosecution®^ or by the invoking of equitable reme¬ 
dies through the public officers.®® 

b. Public Service Corporations 

In the abBcnce of negligence, a public aervlce cor¬ 
poration Ib not liable for injuries necessarily Incident 
to the exercise of its public duties; but It Is liable, to 
the same extent as an individual, for Injuries resulting 
from the creation and maintenance of nuisances in the 
exercise of its private functions, even though the 
nuisance Is not negligently caused. 

With regard to the liability of public service cor¬ 
porations for nuisances or acts in the nature there¬ 
of, a distinction has been made between acts done 
by such corporations in their public capacity and 
those done in their private capacity.®® With re¬ 
spect to acts done in the exercise of their public 
duty, it is held that such corporations are not liable 
for injuries necessarily incident to the exercise of 
their public duty in the absence of any negligence 
or abuse in the manner of doing the act;®^ but in 
the exercise of their private functions, such corpo¬ 
rations are considered on the same footing as pri- 


droimda of llabUlty 

(1) Kven if it be conceded that | 
there is no privity of contract be- j 
tween the corporation and the indi-1 
vidual injured, the latter may main- I 
tain an action on the case for an in- ] 
jury which he has sustained through 
the malfeasance of the corporation 
in failing to perform a duty toward 
him. although springing from a con¬ 
tract with another; and even apart 
from this right there Is a basis of 
recovery on the common-law ground 
that the corporation is the author 
of a nuisance which has resulted in 
special damages to him.—Pennsylva¬ 
nia, etc.. Canal Co. v, Graham, 63 
Pa. 290, 3 Am.R. 649—14a C.J. p 779 
note 97. 

(2) Liability for nuisance see infra 

1 1284. 

XdabiUty of lessor 

(1) Under special charter provi¬ 
sions imposing upon a corporation 
the duty of maintaining its property 
in repair, a corporation may be liable 
for damage caused by the neglected 
condition of its property, even though 
such property may be leased by it to 
another.—Ryerson v. Morris Canal, 
etc.. Co., 69 A. 29, 71 N.J.Law 381. 

2 Ann.Cas. 869—14a C.J. p 760 note 
69. 

(2) A railroad corporation sued for 
negligence in the operation of its 
business was not permitted to amend 
its answer by stating that it had 
leased its property to another corpo¬ 
ration because such a state of facts 


would not relieve it from responsibil¬ 
ity.—Palmer v. Utah. etc.. R. Co., 2 
Idaho. Hash.. 382, 16 P. 553. 

50l Fla.—Woodbury v. Tampa Water 
Works Go.. 49 So. 656, 57 Fla. 249. 
21 L.R.A,N.S., 1034. 

61. Tenn.—Franklin Turnp. Co. v. 
Crockett. 2 Sneed 263. 

14a C.J. p 770 note 3. 

62. U.S.—Baltimore A P. R. Co. v. 
Fifth Baptist Church, D.C., 2 S. 
Ct. 719, 108 U.S. 317, 29 L.Bd. 739. 

14a C.J, p 779 note 3. 

Criminal liability for nuisance see in¬ 
fra 6 1364. 

63. N.T.—Bohan v. Port Jervis Gas- 
Light Co., 26 N.E. 246, 122 N.Y. 18. 
9 LR.A. 711. 

14a C.J. p 779 note 4. 

64b N.J.—Morris, etc., R. Co. v. 

Prudden. 20 N.J.Eq. 630. 

14a C.J. p 779 note 6. 

Criminal prosecution for nuisance 
see infra 9 1364. 

65. N.Y.—^People v. Third Ave. R. 

Co.. 46 Barb. 63. 

14a C.J. p 779 note 6. 

Xdmltatioas on sgultabls Jurisdiction 
(1) “The remedy by indictment be¬ 
ing so efflcaclous, courts of equity en¬ 
tertain Jurisdiction over public nui¬ 
sances with great reluctance."—Mor¬ 
ris, etc., R. Co. V. Prudden, 20 N.J. 
Bq. 630, 536. 

I (2) An information in equity can¬ 
not be maintained in the name of the 
attorney general at the relation of a 
I private individual to restrain a cor¬ 
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poration from digging up the surface 
of a highway in front of his prem¬ 
ises for the purpose of laying gas 
pipes, in the absence of evidence that 
a real and substantial injury exists 
or is threatened, and that the mu¬ 
nicipal authorities have refused re¬ 
lief upon application to them.—Ken¬ 
ney V. Consumers' Gas Co., 8 N.E. 
138, 142 Mass. 417. 

56. N.J.—Beseman v. Pennsylvania 
R. Co., 13 A. 164, 50 N J Law 235, 
affirmed 20 A. 169, 52 N.J.Law 221. 
Va.—Terrell v Chesapeake, etc.. R. 
Co., 66 S.E. 55, 110 Va. 340, 32 L. 
RA.,N.S., 371. 

“A public service corporation is to 
be considered in two aspects. It has 
duties which it owes to the public, 
and which it must perform; it has 
other duties not of a public nature, 
which are incidental to those of a 
public character, in the performance 
of which it stands upon the footing 
of a private corporation. With re¬ 
spect to the duties of the first class, 
it may be said that in doing that 
w'hich under the law it may be re¬ 
quired to do, it cannot be considered 
as doing an unlawful act; and if 
a lawful act be done without negli¬ 
gence, any injury which it occasions 
is damnum absque injuria."—Town¬ 
send V. Norfolk R., etc.. Co., 52 S.BL 
970, 105 Va. 22. 29. 115 Ani.S.R. 842, 
7 L.R.A.,N.S., 87, 8 Ann.Cas. 658. 

67. Va.—Townsend v. Norfolk R., 
etc., Co., supra. 

46 C.J. p 748 note 22. 
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vatc individuals,®® and arc held liable for the crea¬ 
tion or maintenance of nuisances, or acts in the na¬ 
ture thereof, which cause injury to private individ¬ 
uals,®® even though the nuisance is not negligently 
caused.®® 

The liability of public service or quasi-public cor¬ 
porations for negligence is considered supra in § 
1283 b. 

§ 1285. — Trespass 

A corporation la liable for a treapaaa committed by 
Its officera or agenta, In the courae of their employment, 
upon the landa, peraonal property, or peraon of an¬ 
other. 

A private corporation can be guilty of trespass,®^ 
and becomes liable therefor when it is committed by 
its officers or agents, in the course of their employ¬ 
ment, upon the lands,®® or the goods or personal 
property,®® or, even though accompanied by malice 
on the part of the servant, upon the person,®® of 
another. The corporation incurs no such liability, 
however, if the acts complained of were not within 
the line and scope of its agent's employment or com¬ 
mitted pursuant to the corporation’s mandate or in 
order to accomplish the purposes of the employ¬ 
ment.®® 

§ 1286. Exemplary Damages 

a. In general 


b. Authorization, ratification, or partici¬ 

pation by corporation 

c. Wealth of corporation 

a. In General 

A corporation may bo liable for exemplary damages 
for the wrongful acts of Its agents or employees, but such 
damages are net allowed as a matter of right In all 
cases. 

The general rule is that a corporation may be 
liable for exemplary or punitive damages for the 
wrongful acts of its agents or employees.®® Nev¬ 
ertheless, exemplary damages are not allowed as a 
matter of right in all cases,®^ but, as appears infra 
in subdivision b of this section, the right thereto 
may depend upon authorization, ratification, or par¬ 
ticipation by the corporation in the wrongful acts. 

b. Authorization, Ratification, or Participation 

by Corporation 

According to one view, a corporation Is liable for ex¬ 
emplary damages only where It has either authorized or 
ratified the wrongful act complained of, or has par¬ 
ticipated therein through Its governing officials or vice 
principals, or has been negligent in selecting or retain¬ 
ing the employees causing the Injuries; according to 
another view, it Is liable If the acts complained of were 
committed by Its agents while acting within their du¬ 
ties or employment Irrespective of express authorization 
or ratification by the corporation or its negligence In se¬ 
lecting or retaining employees. 

There is a conflict of authority as to a corpora 


68L Tenn.—Liouinvllle, etc., Terminal 
Co. V. Jacobs, 72 S.W. 954, 109 
Tenn. 727, 61 L.R.A. 188. 

46 C.J. p 748 note 23. 

69. Va.—Southern R. Co. v. McMen- 
amln, 73 S.E. 980, 113 Va. 121. 

46 C.J. p 748 note 24. 

ea Va.—Southern R. Co. v. McMen- 
amln, supra. 

46 C.J. p 749 note 26. 

61. Tex.—^Warwick v. First State 
Bank of Temple, Civ.App., 296 S.W. 
348. 

62. Ala.—Union Naval Stores Co. T. 
Puzh. 47 So. 48, 156 Ala. 369. 

14a C.J. p 781 note 17. 

Joint liability 

A railroad corporation, by whose 
direction a contractor enters and 
builds its road, upon Icmds which it 
has acquired subject to an existing 
lease, is liable, as a Joint tort-feasor 
with him and his servants, for the 
damages done to the crops of the 
lessee.—Ullman v. Hannibal, etc., R. 
Co.. 67 Mo. 118. 

68 . Ill.—Chicago, etc., R. Co. v. Pell, 
22 Ill. 333. 

14a C.J. p 782 note 18. 

66 . Ark.—St. Louis, etc., R. Co. v. 


Kilpatrick, 64 S.W. 971, 67 Ark. 
47. 

14a C.J. p 782 note 20. 

Assault and battery see supra 8 1273. 
Ejection of passengers see Carriers 
88 806-854. 

False Imprisonment see supra | 1276 

65. Ala.—Ex parte Webb, 94 So. 
839, 208 Ala. 580, denying certio¬ 
rari Southern Pickle & Vinegar Co. 
V. Webb, 94 So. 837, 19 Ala.App. 
22 . 

66L U.S.—^Memphis Press-Scimitar 
Co. V. Chapman, C.C.A.Tenn., 62 F. 
2d 565, certiorari denied Chapman 

V. Memphis Pre.ss-Scimitar Co., 53 
S.Ct. 787, 289 U.S. 756, 77 L.Ed. 
1500. 

Ark.—Louisiana Oil Refining Corpo¬ 
ration V. Yelton. 65 S.W.2d 537, 188 
Ark. 280. 

Cal.—Mclnerney v. United Railroads 
of San Francisco, 195 P. 968, 50 
Cal.App. 638. 

D.C.—^Wardman-Justice Motors v. 
Petrie, 39 P.2d 612, 69 App.D.C. 
262, 69 A.L.R. 648. 

Fla.—Winn & Lovett Grocery Co. v. 

Archer, 171 So. 214, 126 Fla. 308. 
Ky.—^W. T. Grant Co. ‘v. Taylor, 4 S. 

W. 2d 741, 223 Ky. 812. 

Mo.—Conrad v. Allis-Chalmers Mfg. 
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Co.. 73 S.W.2d 438, 228 Mo.App 
817. 

Ohio.—M. J. Rose Co. v. Lowery, 169 
N.E. 716, 33 Ohio App. 488—(Cleve¬ 
land Ry. Co. v. Wiesenberger, 15 
Ohio App. 437—Cincinnati, H. & D 
Ry. Co. v. Klute, 29 Ohio Clr.Ct 
702, affirmed 78 N.E. 1120, 73 

Ohio St. 380. 

Okl.—Empire Oil A Refining Co. v. 
Rawlings, 62 P.2d 1253. 178 Okl. 
391—Mayo Hotel Co. v. Danciger. 
288 P. 309, 143 Okl. 196. 

14a C.J. p 782 note 24. 

Exemplary damages generally see 
the C.J.S. title Damages 8§ 117-127. 
also 17 C.J. p 968 note 68-p 997 
note 33. 

‘‘The snbstaiioe of liability for 
punitive damages depends upon the 
proper ascertainment of an adequate 
penalty to have disciplinary effect 
on the policies of the corporation, as 
represented and carried out by the 
acts of its agents.”—John.son v. At¬ 
lantic Coast Line R. Co., 140 S.E. 443. 
455. 142 S.C. 125. 

67. Minn.—Borg v. St. Paul City U. 

Co., 106 N.W. 191, 96 Minn. 513. 

Wis.—Topolowski v. Plankington 
Packing Co., 126 N.W. 654, 143 Wis. 
62. 
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tion's liability for exemplary damages for the acts 
of its agents or servants.®* According to one view, 
a corporation is liable in exemplary damages for 
such acts of its agents or servants as, under general 
principles, would impose a liability therefor upon 
an individual tort-feasor, when, and only when, it 
has either authorized or ratified the act complained 


of,®* or has participated therein,"^® as where the 
wrongful act is committed by,'^^ or with the knowl¬ 
edge or under the direction of,*^* its governing of¬ 
ficers or vice principals or those exercising their 
authority, whose acts or intent, by reason of their 
position and authority, are deemed the very acts 
or intent of the corporation,^® or where it has been 


68 . Or.—Pelton v. General Motors 
Acceptance Corporation. 7 P.2d 26.^. 
266, 139 Or. 198, rehearing denied 
9 P.2d 128, 139 Or. 198, eitinff Cor¬ 
pus Juris. 

69. U.S.—Gardella v. Loj Cabin 
Products Co., C.C.A.N.Y., 89 F.2d 
891—Emmke v. De Silva, C.C.A. 
Mo.. 293 P. 17. 

Cal —Mclnerney v. United Railroads 
of San Francisco, 196 P. 968, 50 
Cal.App. 638. 

D.C —Wardman-Justice Motors v. 
I*etrie. 39 F.2d 612, 69 App.D.C. 262, 
69 A.I..R. 648. 

Iowa—Dunsliee v. Standard Oil Co., 
165 Iowa 625. 146 N.W. 830. 

N.J.—Ketchum v. Amsterdam Apart¬ 
ments Co.. 110 A. 590, 94 N.J. 
Law 7. 

N.Y.—Maoauley v. Theodore B. Starr, 
Inc., 186 N.Y.S. 197, 194 App.Dlv. 
643, affirmed 35 N.E. 936, 233 N.T. 
601. 

Or.—Pelton v. General Motors Ac¬ 
ceptance Corporation, 7 P.2d 263, 
1.39 Or. 198, rehearing denied 9 i 
P.2d 128, 139 Or. 198. | 

Tex.—Fort Worth Elevators Co v. 
Russell, 70 S.W.2d 397, 123 Tex. 
128, reversInK, Clv.App.. 28 S.W. 
2d 320—Fort Worth Hotel Co. v. 
WAfiTfroman, Civ App., 126 S.W,2d 
678, error dismissed, Judgment cor¬ 
rect—Morris.s-Bulck Co. v. Hues, 
Civ.App.. 84 S.W.2d 264, error 
granted—Union Deposit Co. v. 
Moseley, Civ.App., 75 S.W.2d 190. 
error dismisised—Southland Grey¬ 
hound Linos V. Matthews, Civ.App., 
74 S.W.2d 713, error dismissed— 
Hunt V. Joske Bros. Co., Civ.App., 
300 S.W. 201. 

Vt.—Sparrow v. Vermont Sav. Bank. 

112 A. 206, 96 Vt. 29. 

Va.—Jordan v. Meiville Shoe Corpo¬ 
ration. 142 S.K 387, 160 Va. 101— 
W. T. Grant Co. v. Owens, 141 S.E. 
860, 149 Va. 906—Virginia Electric 
& Power Co. v. Wynne, 141 S.E 
829, 149 Va. 882—Hines v. Gravins, 
118 S.K. 114, 136 Va. 313, certiorari 
denied Gravins v. Hines, 44 S.Ct. 
403. 468, 265 U.S. 683, 68 L.Ed. 
1191. 

14a C.J. p 783 notes 29, 31, p 784 note 
38. 

Burdsu of proof 

(1) Plaintiff has burden of show¬ 
ing authorisation or ratification of 
agent’s malicious or grossly negli¬ 
gent acts which are made basis of 
claim against corporation for puni¬ 
tive damages.—^Agricultural Bond & 


Credit Corporation v. Shepherd, Tex. 
Civ.App.. 69 S.W.2d 213. 

(2) Burden of proof in civil ac¬ 
tions against corporations generally 

see infra. § 1338. 

Authorization hold not shown 
Hotel company which knew that 
person allegedly loafing in lobby was 
to be arrested was not liable for 
exemplary damages to another who. 
upon offering to give bond for per¬ 
son arrested, was himself arrested.— 
Port Worth Hotel Co. v. Waggon- 

man. Tex.Clv.App.. 126 S.W.2d 678. 

error dismissed, judgment correct. 
Batlfloation held not shown 

That some of corporation’s higher 
ofllcers knew of pldintiff as theatrical 
and radio performer using a certain 
stage name, and accepted benefits 
of radio broadcast arranged by ad¬ 
vertising agency on which another 
appeared under the same name did 
not prove ratification of malicious 
wrong of advertising agency’s repre¬ 
sentative so as to charge it with 
punitive damages.—Gardella v. Log 
Cabin Products Co.. C.C.A.N.Y.. 89 
F.2d 891. 

TO. U.S.—Gardella v. Log Cabin 
Products Co., supra—Memphis 
Press-Scimitar Co. v. Chapman, 
C.C A Tenn., 62 F.2d 665, certio¬ 
rari denied Chapman v. I*re.ss- 
Sclmitar Co., 53 S Ct 787, 289 U S. 
756. 77 L.Ed. 1500—Emmke v. De 
Silva. C.C.A.MO., 293 F. 17. 

Iowa.—Dunshee v. Standard Oil Co., 
166 Iowa 625, 146 N.W. 830. 

N.J —Ketchum v. Amsterdam Apart¬ 
ments Co.. 110 A. 590, 94 N.J.Law 
7—Hammer v. Gordon, 172 A. 811, 
12 N.JMisc. 475. 

Or.—Pelton v. General Motors Ac¬ 
ceptance Corporation, 7 P.2d 263, 
139 Or. 198, rehearing denied 9 P. 
2d 128, 139 Or, 198. 

Tex—Southland Greyhound Lines v. 
Matthews, Civ.App., 74 S.W 2d 713, 
error dismissed 

Vt.—Sparrow v. Vermont Sav. Bank, 
112 A. 205, 96 Vt. 29. 

14a C.J. p 784 note 38. 

71. U.S.—Memphis Press-Scimitar 
Co. v. Chapman, C.C.A Tenn., 62 F. 
2d 565, certiorari denied Chapman 
V. Memphis Press-Scimitar Co., 53 
set. 787, 289 U.S. 756, 77 L.Ed. 
1500. 

Or.—Pelton v. General Motors Ac¬ 
ceptance Corporation, 7 P.2d 263, 
139 Or. 198, rehearing denied 9 
P.2d 128, 139 Or. 198. 
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Tex.—Fort Worth Elevators Co. v. 
Russell, 123 Tex. 128, 70 S.W.2d 
397, reversing, Civ.App., 28 S.W.2d 
320—Southwestern Sewer Co. v. 
Cross, Civ.App., 98 S.W.2d 202— 
Morriss-Buick Co. v. Huss, Civ. 
App., 84 S W 2d 264,'error granted 
—Southland Greyhound Lines v. 
Matthews. Civ.App., 74 S.W.2d 713. 
error dismissed—Agricultural Bond 
& Credit Corporation v. Shepherd. 
Civ.App., 69 SW.2d 213—Hunt v. 
Joske Bros. Co., Civ.Apfi., 300 S.W. 
201 . 

72, Cal.—Mclnerney v. United Rail¬ 
roads of San Francisco, 195 P. 958. 
50 Cal App. 538. 

D.C.—^Wardrnan-Justice Motors v. 

Petrie. 39 F.2d 512, 59 App.D.C. 
262. 69 A.LR. 648. 

Tex.—Hunt v. Joske Bros. Co., Civ. 

App.. 300 S.W 201. 

14a C.J. p 784 note 38. 

73. U.S.—Memphis Press-Scimitar 

Co. V. Chapman, C C.A.Tcnn , 62 F. 
2d 665, certiorari denied Chapman 
V. Memphis Pres.s-Scimilar Co., 53 
S.Ct. 7§7, 289 U.S. 756, 77 L.Ed. 
1500. 

Or.—Pelton v. General Motors Ac¬ 
ceptance Corporation. 7 T 2d 263, 
139 Or. 198, rehearing denied 9 P. 
2d 128, 139 Or. IDS- B’nghiim v. 
Lipman. 67 P. 98. 40 Or. 363. 

Tex—Fort Worth Elevators Co v. 
Russell. 70 S.W 2d 397, 123 Tex. 
128, reversing, Civ.App, 28 S W.2d 
320—^Agricultural Bond & Credit 
Corporation v. Shepherd, Civ.App., 
69 SW.2d 213. 

Vt.—Sparrow v. Vermont Sav. Bank. 
112 A. 205, 95 Vt 29. 

’’Where the act is done or author¬ 
ized or commanded by one or more 
ofheers of the corporation so high In 
authority as to be fairly considered 
executive In character, the corpora¬ 
tion has been held responsible for 
their action on a theory akin to that 
of general agency.”—Wendelken v. 
New York, etc., R. Co., N.J., 86 A. 
377. 

The ''ofllcers . [must have 

been] specifically authorized to act 
as the alter ego, or in place of the 
corporation, or . . . placed in 
complete charge of Its business, and 
cloth€'d with full authority to repre¬ 
sent it.”—Union Deposit Co. v. Mose¬ 
ley. Tex.Civ.App., 76 S.W.2d 190, 193, 
error dismissed. 

GhiflLoisaoy of authority 
I (1) It has been held that "the 
I president and general manager, or, In 
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negligent in the selection or retention of the em¬ 
ployees causing the injuries.^^ These rules apply 
even where the acts complained of are within the 
scope of the agent’s employmentJ® 

Under another view, however, a corporation is 
lield liable for exemplary damages for such wrong¬ 
ful acts of its officers or employees as would subject 
a tort-feasor individually to liability for such dam¬ 
ages, where the acts complained of were committed 
in the course of, or in connection with, their duties 
or employment, irrespective of, or without reference 
to, express authorization or subsequent ratifica¬ 
tion,*^® or negligence in employing or retaining the 
agent or servant and the fact that the act may 


even -have been committed in violation of the gen¬ 
eral rules or orders prescribed for the conduct of 
the agent or servant will not affect the liability of 
the corporation.^® 

Apparently under either view it has been held es¬ 
sential that the act should have been such aS to 
render the servant or agent himself personally lia¬ 
ble,*^® and that where the act was of such charac¬ 
ter, and was ratified by the corporation, exemplary 
damages are recoverable against the corporation it¬ 
self.®® 

0 . Wealth of Corporation 

Evidence of the eorporetion’e, but not the etoekhold- 


his absence, the vice-president in his 
place, actually wieldinST the whole 
executive power of the corporation 
may well be treated as so far repre- 
sentinsr the corporation and identified 
with it, that any wanton, malicious 
or oppressive intent of his, In doing 
wrongful acts in behalf of the corpo¬ 
ration to the Injury of others, may 
be treated as the intent of the corpo¬ 
ration Itself.” 

U.S.—Lake Shore & M. S. R. Co. v. 
Prentice, Ill., 13 S.Ct. 261, 147 U.S. 
101. 87 'L.Ed. 97. 

Vt.—Bishop V. Readsboro Chair 
Mfg. Co., 81 A. 454. 86 Vt. 141, 155, 
36 L.R.A..N.S., 1171, Ann.CaB.1914B 
1163. 

(2) So too, superintendent to whom 
corporation intrusted complete man¬ 
agement, control, and direction of re¬ 
pair work was held to become the 
alter ego of corporation, so that it 
was liable for exemplary damages.— 
Southwestern Sewer Co. v. Cross. 
Tex.Clv.App., 93 S.W.2d 202. 

(3) However, the president of a 
corporation, although owning a large 
part of the stock, was held to have 
no such authority as to render the 
corporation liable for exemplary 
damages.—Emmke v. De Silva, C.C.A. 
Mo., 293 F. 17. 

(4) It has also been held that *‘the 
mere fact that the officer is vice 
president, or state manager, of sales 
of a corporation, does not bind the 
corporation for exemplary damages.” 
—Union Deposit Co. v. Moseley, Tex. 
Civ.App.. 75 S.W.2d 190, 198. error 
dismissed. 

74. N.Y.—Macauley v. Theodore B. 
Starr, Inc., 186 N.Y.S. 197, 194 
App.Div. 643, affirmed 35 N.E. 935, 
238 N.Y. 601. 

Tex.—Fort Worth Elevators Co. v. 
Russell, 70 S.W.2d 397, 123 Tex. 
128, reversing, Civ.App., 28 S.W.2d 
320. 

14a C.J. p 784 note 82. 

75. U.S.—Oardella v. Log Cabin 
ProducU Co., aC.A.N.Y., 89 F.2d 
891. 


D.C.—^Wardman-Justice Motors v. 
Petrie. 39 P.2d 612, 69 App.D.C. 
262, 69 A.L.R. 648. 

Za ITsw York, it has been declared, 
the liability is recognized ”lf the 
wrongful act was within the scope 
of the employment, and was previ¬ 
ously authorized, or subsequently 
ratified, by the corporation.”—Kutner 
V. Fargo. 46 N.Y.S. 763. 20 Misc 207, 
affirmed 54 N.Y.S. 332. 34 App.Div. 
317. 

76. Ala.—Standard Oil Co. of Ken¬ 
tucky V. Gunn, 176 So. 332. 234 
Ala. 698. 

Ark.—Louisiana Oil Refining Corpo¬ 
ration V. Yelton, 66 S.W.2d 637, 188 
Ark. 280. 

Ill.—State Bank of Waterloo v. 

Potosi Tie & Lumber Co., 20 N.E.2d 
. 893, 299 IlLApp. 524. 

Ky.—^W. T. Grant Co. v. Taylor, 4 
S.W.2d 741, 223 Ky. 812. 

Mo.—State ex rel. United Factories 
V, Hostetter. 126 S.W.2d 1173, 
quashing certiorari United Fac¬ 
tories V. Brigham. App., 117 S.W.2d 
662—Conrad v. Allls-Chalmers Mfg. 
Co., 73 S.W.2d 438, 228 Mo.App. 
817. 

Ohio.—M. J. Rose Co. v. Lowery, 169 
N.E. 716. 33 Ohio App. 488->Cin- 
cinnati, H. & D. Ry. Co. v. Klute. 
29 Ohio Clr.Ct. 702, affirmed 78 N. 
E. 1120, 73 Ohio St. 380. 

Contra Cleveland Ry. Co. v. Wle- 
senberger, 16 Ohio App. 437. 

Okl.—Empire Oil & Refining Co. v. 
Rawlings. 62 P.2d 1253, 178 Okl. 
391—Hunt-Murry Co. v. Gibson, 11 
I’.2d 123, 167 Okl. 112—Mayo Hotel 
Co. V. Danciger, 288 P. 309, 143 
Okl. 196—Atchison, T. & S. F. Ry. 
Co. V. Vosburg, 270 P. 68. 182 Okl. 
196. 

Contra Moore v. Atchison, etc., 
R. Co., 110 P. 1069, 26 Okl. 682. 

Pa.—Gerlach v. Pittsburgh Rye. Co., 
94 Pa.Super. 121. 

S.C.—^Johnson v. Atlantic Coast Line 
R. Co., 140 S.E. 443, 142 S.C. 126. 
14a C.J. P 784 notes 88, 36. 
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Bnls limited to line of duty 

•‘The rule for vindictive or puni¬ 
tive damages ... is confined 
. . to abuses perpetrated in the 

line of duties * assigned them, and 
does not extend to any tort, wan¬ 
tonness, or wrongful act the em¬ 
ployees may commit, in matters not 
connected with their services to the 
railroad corporation. In the line of 
their assigned duties, they stand in 
the place of the corporation; without 
that line, the corporation is bound by 
nothing they may do.”—Louisville, 
etc.. R. Co. v. Whitman. 79 Ala. 328, 
329. 

77. Ky.—Memphis, etc., Packet Co. 
V. Nagel. 29 S.W. 743, 97 Ky. 9. 
16 Ky.L. 748. 

78. S.C.—Beauchamp v. Wlnnsboro 
Granite Corporation, 101 S.E. 866, 
113 S.C. 622. 

14a C.J. p 784 note 35. 

78. Iowa.—Dunshee v. Standard Oil 
Co., 146 N.W. 830, 165 Iowa 626. 
Mo.—Conrad v. Allls-Chalmers Mfg. 
Co.. 73 S.W.2d 438. 228 Mo.App. 
817. 

Ohio.—Cincinnati, H. & D. Ry. Co. v. 
Klute, 29 Ohio Clr.Ct. 702, af¬ 
firmed 78 N.E. 1120, 73 Ohio St. 
830. 

Okl.—Empire Oil & Refining Co. v. 
Rawlings, 68 P.2d 1258, 178 Okl. 
391. 

80. Cal.—California Grape Control 
Board v. Boothe Fruit Co., 29 P. 
2d 867, 220 Cal. 279. 

14a C.J. p 783 note 29. 

Pacts showiag ratifloatloa 

Where local manager of corpora¬ 
tion wrote libelous letters, and in the 
action defendant did not repudiate 
the letters, but put in issue the al¬ 
legations regarding their falsity, and 
sought to prove their truth, and re¬ 
tained the manager in its employ, 
malice in the writing was attributa¬ 
ble to the corporation.—Cotton Lum¬ 
ber Co. v. La Crosse Lumber Co., 804 
S.W. 967, 200 MO.APP. 7. 
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•rs% wealth Is admissible In flxlho |»unltlve damao** 
against It. 

In accordance with the general rule allowing ev* 
idence of defendant’s wealth and pecuniary ability 
in fixing the amount of punitive damages, consid¬ 
ered in the C.J.S. title Damages § 126, also 17 C.J. p 
995 note 5-p 996 note 20, evidence is admissible as 
to the amount of paid-up capital stock of a defend¬ 
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ant corporation, the amount of its liabilities, the 
amount of its assets, the amount of its surplus, 
and the dividends during the preceding five years 
but evidence of the wealth of the principal stock¬ 
holders of defendant is inadmissible.^^ 

Evidence in civil actions by or against corpora¬ 
tions generally is considered infra in § 1338. 


F. CIVIL ACTIONS 


§ 1287. Capacity to Sue and Be Sued 

A corporation haa capacity to sua and be aued. 

One of the ordinary incidents of a corporation is 
the power or capacity to sue and be sued.** This 
capacity extends to suits both at law and in equi¬ 
ty,*^ and is not limited to the purpose of the powers 
enumerated in the corporate charter.** As an inci¬ 
dent to its capacity to sue or be sued, where a cor¬ 
poration sues or is sued, it occupies the same po¬ 
sition as a natural person sui juris, and may take 
any step that an individual might take under like* 
circumstances to bring the action to final judg¬ 
ment.*® 

A corporation de facto may sue,*7 and, as stated 
supra § 95, the legality of its existence cannot be 
attacked collaterally by questioning its rights to 
sue or defend. Also, if trustees of an unincorpo¬ 
rated society are vested by statute with the essen¬ 
tially corporate power of holding its property in 


perpetual succession, they may be sued as a corpo¬ 
ration, although not expressly constituted such;** 
but, as shown supra § 88, an association which has 
no corporate existence either de jure or de facto 
cannot, in the absence of estoppel, sue or defend as 
a legal entity. The capacity of a dissolved corpora¬ 
tion to sue or be sued is considered below in §§ 
1772^1774. 

§ 1288. Constitutional and Statutory Provi¬ 
sions 

Under tome constitutional and statutory provisions 
expressly dealing with the right or power of corpora¬ 
tions to sue and defend, their capacity to sue and be 
sued Is not different from that possessed under their 
Implied or incidental powers. Under other provisions 
they are precluded from suing or defending during non- 
compliance with certain requirements, such as filing re¬ 
ports or paying license or franchise taxes. 

A constitutional provision that all corporations 
shall have the right to sue and shall be subject to 


81. Miss—Pullman Palace Car Co 
V. Lawrence, 22 Bo. 63, 74 Miss. 
782. 

88 . S.C.—Humphries v. Union, etc., 
R. Co.. 66 S.E. 1051. 84 S.C. 202. 

83. U.S.—Stanley-Pa n-C-Pack Sales 
Co. V. Fan-C-Pack Co., C.C.A.N.Y., 
62 F.2d 773. 

Cal.—Ward v. San Dlegro School Diet., 
265 P. 821, 203 Cal. 712. 

14a C.J. p 786 note 48. 

Xf BO recelTer has beoB appointed, 
a corporation may brinx an action to 
.enforce a cause of action, belonging 
to it, for a wrong done to it.— 
Koral V. Savory, Inc., 11 N.E.2d 883, 
276 N.y. 216. 

OorporatioB controlled, through stock 
ownership, by state or govern- 
ment 

(1) The Amtorg Trading Corpora¬ 
tion, a corporation organised and 
doing business under the laws of 
New York, with its domicile there. 
Is a citlsen of New York and there¬ 
fore vested with the right to sue and 
be sued in the courts of this coun¬ 
try. although under the direct con¬ 
trol. through stock ownership, of the 
Soviet government.—Amtorg Trading 


Corporation v. U. S., 21 C.CP.A. (Cus¬ 
toms) 632. 

(2) As noted in the C.J.S. title 
States 9 216, also 60 C.J. p 313 notes 
97--99, the immunity of a stale from 
suits against It without Its consent 
does not extend to a suit against a 
corporation created by the state for 
public purposes, but engaged in or¬ 
dinary business operations rather 
than the exercise of political or gov¬ 
ernmental functions, even though the 
stock of the corporation is owned by 
the state. 

Zntendmsnt from corporate name 

Where an action is brought in a 
name which may fairly import corpo¬ 
rate character, and the capacity to 
sue is not put in issue, such capacity, 
and corporate existence, if neces¬ 
sary, will be intended.—Barksdale v. 
Strickland & Hazard. 124 So. 234, 220 
Ala. 86. 

Bssolutiona authorizing snit by a 

corporation are Immaterial, where de¬ 
fendants do not deny the authority 
of the corporation to sue.—^Bliss Pe¬ 
troleum Co. V. McNally, 237 N.W. 63. 
254 Mich. 569. 

84. Neb.—Solomon v. Schneider, 77 

N.W. 65. 56 Neb. 680. 
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Or.—Capital Lumbering Co. v. 

Learned. 59 P. 464, 36 Or. 544, 78 
Am.S.K. 792. 

14a C.J. p 786 note 67. 

85. U.S.—Baltimore. & P. R. Co. v. 
Fifth Baptist Church. DC., 2 S.Ct. 
719, 108 US. 317. 27 L.Ed. 789. 
14a C.J. p 786 note 68. 

88 . Mont.—Johnson v. Butte, etc., 
Copper Co., 108 P. 1057, 41 Mont. 
158. 48 L.R.A..NS., 938. 

N.Y.—Scllent-Repent Corporation v. 
Queens Borough Gas & Electric 
Co., 290 N.Y.S. 887, 160 Misc. 920 
Confession of Judgment see infra 9 
1341. 

Submission to rsfsrsnos 

Mass.—Morville v. American Tract. 

Soc., 123 Mass. 129, 25 Am R. 40. 
14a C.J. p 787 note 71. 

Propounding interrogatories to ad¬ 
verse party 

La.—Union Bank v. McDonough, 5 
La. 63. 

87. Ill.—Ross P. Beckstrom Co v. 
Armstrong Paint & Varnish Works, 
220 IlLApp. 598. 

88 . N.Y.—White v. Miller. 71 N.Y. 
118, 27 Am.K. 13. 
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suit in all courts in like cases as natural persons 
will be accorded effect,and a charter or statutory 
provision in conflict therewith will be held void;^^ 
but such a constitutional provision is to be strictly 
construed® 1 and it is not violated by a statute de¬ 
nying to all corporations the defense of usury.®2 
In the absence of a constitutional provision to the 
contrary, the privilege of corporations to appear in 
court may be qualified or, for offenses or infrac¬ 
tions of the law, denied entirely, but such a purpose 
or intent on the part of the lawmaking body should 
be obvious.®® A valid statute which, for noncom- 
pliance with certain requirements, denies or with¬ 
holds the privilege of bringing suit will be accord¬ 
ed effect when applicable,®^ but not otherwise.®® 
A statute authorizing an action against trustees, 
directors, managers, or other officers for certain 
purposes does not authorize an action against the 


corporation itself.®* 

By some statutes, the right to sue in courts of 
justice to enforce or vindicate vested interests is 
emphatically vouchsafed to all corporations legally 
created and existing.®^ A statute of the District 
of Columbia, which provides that corporations form¬ 
ed thereunder shall be capable of suing or being 
sued in any court in the district, does not put cor¬ 
porations so formed on a different footing than 
those formed under the laws of the states.®* 

Under an applicable statute, and on proper ob¬ 
jection, the default of a corporation in filing an an¬ 
nual report or statement or in paying an annual li¬ 
cense, excise, or franchise fee or tax, may prevent 
it from commencing, maintaining, or prosecuting an 
action;®® but such default docs not always have 
this effect, as where the statute is not applicable,! 
the default is cured,® proper and timely objection is 


89. NT—Mortgragre Commi.«ision of 
New York v. Great Neck Improvo- 
mont Co.. 296 N.Y.S. 107, 162 Misc. 
416. 

90. N.T.—Story v. New York El. R. 
Co, S Abb.N.Cas. 478, reversed 90 
N.y. 122, 11 AbbNCas. 236, 43 
Am.R. 146. 

91. N.Y.—Finox Realty Corporation 
V. Lippman. 296 N.Y.S. 945. 163 
Misc. 870. 

98. Mich —Wm. S. & John H Thom¬ 
as V. Union Tru.st Co., 231 N.W. 
619, 251 Mich. 279. 

93, IjCl .—Natchitoches Finance Co. 
V. Smith, App., 175 So. 915. 

94. Vt.—Lawrie v. Silsby, 56 A. 
1106, 76 Vt. 240. 104 Am S.R. 927. 

95w Cal.—McCann v. Children’s 
Home Soc. of California, 168 P. 355, 
176 Cal. 359—San Diego Gas Co. 
V. Frame. 82 P. 1049, 148 Cal. 
252—Weeks v. Garibaldi South 
Gold Min. Co., 16 P. 302, 78 Cal. 
599. 

The Borne Owners* Zioaa Corpora¬ 
tion, created by congressional enact¬ 
ment, Is neither a domestic corpo¬ 
ration nor a foreign corpora¬ 
tion within state statutory defini¬ 
tions, and is not excluded by any 
statute of the state from invoking 
the Jurisdiction of a court of the 
state.—Home Owners’ Loan Corpora¬ 
tion V. Sherwin, 18 N.E.2d 992, 59 
Ohio App.. 567, appeal dismissed 
Home Owners' l..oan Corporation v. 
Welsh, 17 N.E2d 270, 134 Ohio St. 
356. 

96. N.Y.—Jacobs v.' Mexican Sugar 
Refining Co., 93 N.Y.S. 776. 104 
App.Div. 242, affirming 91 N.Y.S. 
902. 45 Misc. 180. 

97. La.—^Natchitoches Finance Co. v. 
Smith, App., 175 So. 915. 

9a U.S.—Sloan Shipyards Corpora¬ 


tion V. IT. R. Shipping Hoard Emer¬ 
gency Fleet Corporation. Wash., 42 
set. .ISe, 258 US 549. 66 L.Ed. 
762, reversing. DC.. 272 F. 132, re¬ 
versing. D.C.Or., Astoria Marine 
Iron Works v. U S Shipping Board 
Emergenev Fleet Corporation, 270 
P. 635, affirming. C.C.A.N.Y., In re 
Eastern Shore Shipbuilding Corpo¬ 
ration, 274 F. 893. Leave to pres¬ 
ent petition for rehearing granted 
Sloan Shipyards Corporation v. U. 
S. Shipping Board Emergency Fleet 
Corporation, 42 S.Ct. 588. 

99. Fla.—Diaz v. T'arkland Estates, 
154 So. 199, 114 Fla 273. 

Mich —Meldman Cartage Co. v. Frue- 
hauf Trailer Co, 259 N W 905, 271 
Mich. 304—Motor City Engineer¬ 
ing Co. V, Fred E Holmes Co.. 217 
N.W. 25. 241 Mich. 446 
Tex —Federal Crude Oil Co. v. 

Yount-Lee Oil Co, 62 S.W 2d 66. 
122 Tex. 21, answers conformed to, 
CIv.App., 63 SW.2d 1119. 

Wash.—West Side Telephone Co. v. 
Kenison, 266 P. 706, 147 Wash. 
542. 

14a C.J. p 786 note 55. 

Bnlt on contract entered Into during 
default 

A statute providing that on a cor¬ 
poration’s failure to file required re¬ 
ports “its corporate powers shall be 
suspended thereafter, until it shall 
file such report, and it shall not 
maintain an action in any court of 
this state upon any contract entered 
into during the time of such de¬ 
fault,” suspends the right to enforce 
a contract made during such default, 
not merely during the period of de¬ 
fault, but perpetually since a con¬ 
tract entered into during suspension 
of corporate powers Is void, and 
since the phrase "during the time of 
such default” modifies the words "en¬ 
tered into,” and not the word "main¬ 

968 


tain.”—Irvine & Meier v. Wlenner, 
180 N.W. 492, 212 Mich. 199. 

!• Kan.—^Wilson v. Jetmore First 
State Bank. 95 P 404, 77 Kan. 689. 
Wash.—Mutual Home Assoc. v. 
Joe's Bay Trading Co., 131 P. 1140, 
73 Wash. 486. 

Oencral property taxea 
A statute pr/ vidmg that a corpo¬ 
ration owing tn^ces to the .stale shall 
not be permitted to maintain an 
action while the delinquency con¬ 
tinues. pertains only to taxr^s and 
fees imposed as incidental to the 
conduct of corporation hiislness and 
the exercise of corporate franchises, 
and it does not preclude the mainte¬ 
nance of an action by a corporation 
owing general property taxes only — 
East Side Mill & I^umber Co. v. 
Dwyer Logging Co., 64 P.2d 89, 165 
Or. 339, followed in East Side Mill & 
Lumber Co. v. Southeast I’ortlnnd 
Lumber Co., 64 P.2d 625, 155 Or 
367. 

8. Colo.—Smith V. Highland Mary 
Mining, Milling & Power Co., 269 
P. 1025, 82 Colo. 288. 

Vayment pendaata llta 

(1) PlaintilT may cure, or be al¬ 
lowed by the court to cure, the de¬ 
fault by payment of the tax or fee 
pendente lite.—Eagle Oil Corptiratlon 

V. Cohassett Oil Corporation, 248 N. 

W. 840, 263 Mich. 371. 

(2) This is true under statutes 
making payment of the tax or fee 
a condition precedent to the exercise 
of the right to sue. 

Coio.—Rollins v. Fearnley, 101 P. 345, 
45 Colo. 319. 

Wash.—Northwest Motor Co. v. 
Braund, 154 P. 1098, 89 Wash. 

693. 

14a C.J. p 786 note 60. 

(3) However, under a statute re¬ 
quiring payment of a tax or fee as 
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not inade,^ the pertinent statute is merely a revenue 
act, and does not require payment of the tax as a 
condition precedent to continued existence of the 
corporation or the maintenance of a suit by it,^ 
or it is provided by statute that, after cancellation 
of a charter for nonpayment of a tax, the corpora¬ 
tion shall continue in existence for liquidation or 
for the collection of claims.^ Under the construc¬ 
tion placed on some statutes, the failure of a corpo¬ 
ration to pay a tax concerns the state alone^ and 
docs not affect the right of the corporation to main¬ 
tain an action so long as no proceeding has been 
brought to dissolve it,*^ or the prescribed procedure 
for forfeiting its right to do business has not been 
followed.® A particular statute may be so worded 
and construed as to prevent a defaulting corpora¬ 
tion from defending, as well as maintaining, an ac¬ 


tion but where the statute is directed only against 
the commencement of an action, a defaulting corpo¬ 
ration may resist a cross action, although it cannot 
have judgment for any excess.^® 

Statutes dealing with the maintenance or defense 
of actions and the enforcement of contracts by for¬ 
eign corporations which have not complied with 
statutory requirements are considered infra §§ 1845- 
1851, 1853, 1856, 1858, 1859, 1862, 1866, 1867, 1904. 

§ 1289. Use of Corporate Name 

A corporation may, and ordinarily must, sue and be 
sued in its corporate name. 

In all legal proceedings a corporation can be 
known only by its name.i^ It may suc ^2 and be 
sued,^® and ordinarily must suc^^ and be sued,i® in 


a condilion precedent to corporate 
existence, a corporation that has not 
paid the tax or fee at the time of in- 
BtitutinK suit do<>8 not become en¬ 
titled to maintain it by payiniT the 
tax or fee pendente lite. 

U. S.—Union Horse Shoe Works v. 
Lewis. C.C.HI.. 24 F.Cas.No.14.366. 

1 Abb 518. 

Md—Maryland Tube, etc, Woiks v. 
West End Inipl. Co, 39 A. 620, 87 
Md. 207, 39 L.R.A. 810. 

3. Mode oS objection 

The failure to pay a license fee 
affects only plaintiff's capacity to 
sue, and the ripht to object to want 
of such capacity in waived where ob¬ 
jection 16 not made by demurrer or 
answer—Rothschild v. Mahoney, 99 
P. 1031, 61 Wash. 633. 

Tims of objection 

A motion to deny a corporation the 
right to maintain an action on the 
ground of default in paying a fran¬ 
chise tax should be made at the 
earliest opportunity. A motion made 
when the case is reached for trial 
comes loo late.—Lawrence P. Ro¬ 
mano & Co. V. Baird A Warner, 262 
Ill.App. 165. 

Xn riorida 

(1) It is deemed the duty of the 
court, on the facts being called to 
its attention, to give effect to the 
statute, and the failure of defendant 
to plead the matter prior to the en¬ 
try of Judgment is Immaterial.—Diaz 

V. Parkland Estates, 154 So. 199, 114 
Pla. 273. 

(2) In a prior case, however, it 
was asserted that the defense of 
failure to comply with the statute 
should be specially pleaded.—Christie 
V. Highland Waterfront Co.. 153 So. 
784, 114 Fla. 263. 

4. La.—Shreveport Long Leaf Lum¬ 
ber Co. V. Jones, 177 So. 593, 188 
La. 619—Natchitoches Finance Co. 
V. Smith, App., 175 So. 916. 

Okl.—Dolese Bros. Co. v. Pacific En¬ 


gineering & Const. Co., 218 P. 798, 
95 Okl. 72. 

5. U.S—Bryce Plumbing & Heating 
Co. V. Maryland Casualty Co., DC. 
S.C.. 21 F.Supp. 854. 

Xnapplieabls gsasral statnts 
A statute dealing with a corpora¬ 
tion which is dissolved, or whose 
existence is forfeited, and permitting 
it to continue In existence for the 
purpose of winding up its affairs and 
prosecuting or defending actions by 
or against It, has nothing to do with 
corporations which another statute 
penalizes, for failure to pay fran¬ 
chise taxes, by suspending their cor¬ 
porate powers, rights, and privileges. 
—Boyle V. Lakeview Creamery Co, 
68 P.2d 968, 9 Cal.2d 16. 

01 La,—Shreveport Long Leaf Lum¬ 
ber Co. V. Jones. 177 So. 593, 188 
La. 519—Natchitoches Finance Co. 
V. Smith. App., 175 So 915. 

7. Ark.—Jones v Ft Smith Bank of 
Commerce, 199 S.W. 103, 131 Ark. 
368. 

0. Tex.—Millsaps v. Johnson, Civ. 

App, 196 S.W. 202, error refused. 
14a C.J. p 786 note 65. 

9. Colo.—Hollins v. Fearnley, 101 P. 
315, 45 Colo. 319, 

Omissloa of szosptioA fonzUl ia aa- 
othsr statnts 

In a statute which penalizes a cor¬ 
poration failing to pay a franchise 
tax. by suspending its corporate pow¬ 
ers, rights, and privileges, the omis¬ 
sion of an exception covering the de¬ 
fense of actions and found in another 
statute dealing with other state tax¬ 
es indicates the legislative intention 
that corporations in default as to the 
payment of franchise taxes shall be 
deprived of the power to defend 
suits.—Boyle v. Lakeview Creamery 
Co.. 68 P.2d 968, 9 Cal.2d 16. 

10. U.S.—Boston Towboat Co. v. 
John H. Sesnon Co.. D.C.Wash., 199 
F. 445. 


Wash.—North Star Trading Co. v. 
Alaska-Yukon-Pac. Exposition, 123 
P. 605, 68 Wash. 457. 

11 . Ga.—Bradford v. Water Lot Co., 
58 Ga. 282—Georgia Motor Sales v. 
Wade, 138 S.E. 797, 37 Ga.App. 24. 

13. U S.—Morgan v. Railroad Co., 
C C.La., 17 P Cas.No.9.806. 1 Woods 
15. 

Oa.—Bradford v. Water Lot Co., 58 
Ga. 2S2—Georgia Motor Sales v. 
Wade, 138 S E. 797, 37 Ga.App. 24. 
La.—Victory Oil Co. v. Von Schlem- 
mer, 7 La.App. 289. 

Mich.—Polish American Pub Co. of 
Detroit v. Wojcik, 273 N.W. 771, 
280 Mich. 466. 

14a C.J. p 787 note 74. 

Ds facto oorporatlon may bring an 
action In its own name —San Jos^ 
First Baptist Church v. Branham, 27 
P. 60, 90 Cal. 22—14a C.J. p 787 note 
82. 

13. U.S.—Morgan v. Railroad Co., C. 
C.La., 17 P.Cus.No.9.806, 1 Woods, 
15 

Ga.—Bradford v. Water Lot Co., 68 
Ga. 282—Georgia Motor Sales v. 
Wade, 138 SR 797, 37 Ga App 
24. 

14a C.J. p 787 note 74)V^. 

14. U.S—Johnson v. Ingersoll, C.C 
Alii., 63 F.2d 86. 

Del —Sohland v. Baker, 141 A. 277, 
15 Del.Ch. 431, 68 A.I..R. 693. 

La—Item Co v. Pan-American Cigar 
Co., 117 So. 451. 166 La. 429, re¬ 
versing 7 La.App. 588. 

Mo —Caldwell v. Eubanks, 30 S.W. 
2d 976. 326 Mo. 185, 72 A.L.R. 
621. 

Or.—Dant & Kussell v. Ostlind. 36 P. 

2d 668, 148 Or. 204. 

11a C.J. p 787 note 75. 

16. La.—Item Co v. Pun-Amerlcan 
Cigar Co.. 117 So. 461. 1G6 La. 429. 
reversing 7 La.App. 58S. 

Ha C.J. p 787 note 76. 
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its corporate name, both at law** and in equity.** 

§ 1290. ——■ Name of Officer, Member, or 
Agent 

Unlets permitted by statute, a corporation cannot 
cue or be sued In the name of an officer, member, or 
agent; but where an obligation runs to an agent by 
name, without mentioning the corporation, or to a per¬ 
son as trustee for the corporation, an action thereon may 
be in his name. 

In the absence of a permissive statute, a corpora¬ 
tion cannot sue or be sued in the name of one of 
its officers or members,^* and the names of its offi¬ 
cers or members need not be designated. In an 
action on a contract appearing to have been made 
with a corporation, the corporation may sue or be 
sued, and ordinarily must sue or be sued, in its cor¬ 
porate name and not in the name of an officer or 
agent, although the contract is payable to its “pres¬ 
ident” or other officer without naming him individ¬ 
ually,20 and even though it is effected in the indi¬ 
vidual name of an officer or agent as such;2i but, 
where the obligation is made in favor of one as 
trustee of the corporation, since he holds the legal 
title thereto, the action thereon must be in his 
name;22 and where the contract expressly stipu¬ 
lates and promises to pay the agent by name, with¬ 
out naming the corporation, the action is properly 
brought in the name of the agent.23 

Under a statute so providing, a corporation may 
sue or be sued in the name of one of its officcrs.24 
Such a statute is permissive only and not impera¬ 
tive,25 unless it expressly or by necessary infer¬ 
ence declares that as respects a given corporation 
the power to sue shall be exercised in the name of 
the officers and not in the name of the corpora- 


19 0. J.& 

tion.23 A statute providing that suits by and 
against joint-stock companies and associations may 
be brought in the names of their presidents or treas¬ 
urers is not applicable to incorporated companies.27 

§ 1291. —— Change of Name 

After a legal change of Ita name, a corporation may, 
and ordinarily must, aue and be aued In the new name; 
but a ault In the original name la proper where an aa- 
aumed change of name la unauthorized or the corpora¬ 
tion haa, by uaage, regained Ita original name. 

Where the name of a corporation has been legal¬ 
ly changed, it may sue^S and be sued,^® and ordi¬ 
narily it must sue30 and be sued,®! in its new cor¬ 
porate name, although the cause of action may have 
arisen before the change of name,®^ and although 
the contract on which it sues runs to the corpora¬ 
tion in its old name.®* On the other hand, where 
an assumed change of name is without authority 
of law, a suit begun in the corporation's lawful 
name may be prosecuted to judgment;®^ and where, 
after the name of a corporation has been changed 
by an act of the legislature, the corporation has, by 
usage, regained its original name, it can be lawfully 
sued and proceeded against by that name.®* 

§ 1292. - Misnomer 

The misnomer of a corporation in legal proceedings 
it fatal only when It la to material and substantial as to 
Indicate a different entity or produce doubt as to the 
corporation Intended. When not misleading, the only ef¬ 
fect thereof Is to entitle the defendant, on proper and 
timely objection, to have the action abated until the 
misnomer is cured by amendment. 

The misnomer of a corporation in judicial pro¬ 
ceedings has the same effect as the misnomer of an 
individual.®* A case of misnomer, to which gen- 




16. US.—Bradley v. Richardson, C. 
C., 31 FCas.No. 1,786, 2 Blatchf. 843, 
23 Vt. 720. 

17. U.S.—Bradley v. Richardson, su¬ 
pra. 

14a C.J. p 787 note 78. 

18. Oa.—Central of Georgia Ry. Co. 
V. Bvans, 184 S.E. 122, 3S Ga.App. 
438. 

N.Y.—People ex rel. Pulton v. Pulton, 
11 N.Y. 94. 

14a C.J. p 787 note 84. 

19. La.—New Prytania Market 
Ass’n V. Booubay. App., 185 So. 631 
—Victory Oil Co. v. Von Schlem- 
mer, 7 La .App. 289. 

14a C.J. p 788 note 86. 

80. Mass.—Commercial Bank v. 
French. 21 Pick. 486. 32 Am.D. 280. 

14a C.J. p 788 note 86. 

81. Me.—Garland v. Reynolds, 20 
Me. 45—Proprietors of Ticonic 
Bridge v. Moor, 18 Me. 240—Le¬ 


vant Ministerial, etc.. Fund v. 
Parks, 10 Me. 441. 

14a C.J. p 788 note 87. 

88. Vt.—Binney v. Plumley, 5 Vt. 
500, 26 Am.D. 313. 

aSL Md.—Hymer v. I jams, 66 Md. 
470. 

84i Ill.—Marsh v. Astoria Lodge No. 

112, I. O. O. P.. 27 111. 421 
Miss.—Haynes v. Covington, 21 Miss. 
408. 

N.Y.—Leonardville Bank v. Willard, 
25 N.Y. 574. 

85. N.Y.—Leonardville Bank v. Wil¬ 

lard, supra—New York Marbled- 
Iron Works v. Smith. 11 N.Y.Super. 
362. 

86h 111.—Marsh v. Astoria Lodge No. 
112, I. O. O. F., 27 Ill. 421. 

87- N.Y.—New York Marbled-Iron 
Works V. Smith, 11 N.Y.Super. 362. 

88- Ala.—Lomb v. Pioneer Sav., etc., 
Co., 17 So. 670, 106 Ala. 691. 671. 

14a C.J. p 788 note ’96. 
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89. Cal.—Cumberland College v. Ish, 
22 Cal. 641. 

Ga.—Porter v. State Grand Lodge. 

No. 7. 90 S.E. 281. 146 Ga. 13. 

Va.—Welfley v. Shenandoah Iron, 
etc., Co., 3 S.E. 376. 83 Va. 768. 

30. Fla.—Stewart v. Preston. 86 So. 
348, 80 Fla. 473, 479. 

14a C.J. p 788 note 97. 

31. Fla.—Stewart v. Preston, supra. 
14a C.J. p 788 note 98. 

38. Ga.—Porter v. State Grand 
Lodge No. 7, 90 S.E. 281, 146 Ga. 
13. 

33. Neb.—W. T. Rnwlelgh Medical 
Co. V. Banning, 176 N.W. 85, 104 
Nob. 179, 

Okl.—Detroit Automatic Scale Co. v. 
Taylor, 169 P. 908, 67 Okl. 121. 

34. Tex.—O’Donnell v. Johns, 13 S. 
W. 876, 76 Tex. 362. 

35. N.J.—Alexander v. Berney, 28 
N.J.Eq. 90. 

38. S.C—Tunstall v. The Lerner 
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eral rules relating thereto apply, exists where an 
action is brought by or against a corporation in its 
old name after a change of its name,*^ or where, 
after an unauthorized or irregular change of name, 
an action is brought by or against the corporation 
in the new name.38 An objection to a misnomer 
is, of course, of no avail where the court finds that 
there is no misnomer.39 

The general rule is that a corporation must sue 
and appear in court in its proper name;^^ and a 
misnomer is fatal where there is such a material 
and substantial variation as to indicate a different 
entity.^^ On the other hand, the misnomer of a 
corporation is not fatal or even material where it 
is not, and cannot, be misleading, there is no sub¬ 
stantial mistake, the" papers or proceedings leave no 
doubt as to the identity of the corporation intended 
to sue or be sued, ^2 and no proper and timely ob¬ 
jection is made by plea in abatement or other step 
indicated by the practice in the particular jurisdic¬ 
tion.^* This is true of a misnomer, which is not 
and cannot be misleading, in a notice,^ ^ summon 


notice of publication,^* garnishment citation,^^ 
pleading, see infra § 1328, or writ of certiorari.^* 
The only effect of such a misnomer is to entitle de¬ 
fendant to have the action abated until the misno¬ 
mer is corrected.^* The misnomer can be correct¬ 
ed and cured by amendment;** and must be so 
cured, to prevent abatement of the action, where a 
plea of abatement on the ground of misnomer is 
sustained. *1 

Where there is a misnomer of the corporation in 
the contract or obligation sued on, the corporation 
may sue or be sued, and recovery may be had by or 
against it, in its true and proper corporate name,** 
at least on proper allegation and proof of identity, 
as to which see infra § 1328. In case the corpora¬ 
tion has an assumed, trade, or colloquial name, 
adopted by it or acquired by usage, and it has en¬ 
tered into a contract under that name, it may sue 
thereon in its true corporate name** and accord¬ 
ing to some authorities should do so,*^ but accord¬ 
ing to other authorities it may sue or be sued in 
its assumed name.** 


Shops. 169 SK. S86. 388, 160 S.C. 
667. quoting Oorpm Jaris. 

Tex.—Abilene Independent Telephone 
ft Telegraph Co. v. Williams. 229 
S.W. 847, 111 Tex. 102, affirming 
Williams v. Abilene Independent 
Telephone ft Telegraph Co., Civ. 
App., 168 S.W. 402. 

14 C.J. p 325 note 62. 

37. N.J.—Delaware, etc., R. Co, v. 
Irlok, 23 N.J.Law 321, 326, 327. 

38. N.Y.—Hyatt v. McMahon. 25 
Barb. 457. 

Wash.—King v. Ilwaco R., etc., Co., 
23 P. 924. 1 Wash. 127. 

39. U.S.—Frederick v. Motors Mort¬ 
gage Corporation, D.C.Pa., 1 F.2d 
437. 

Cal.—Indian Refining Co. v. Royal 
on Co.. 283 P. 856, 102 Cal.App. 
710. 

40 . N.J.-—Woolwich Tp. v. Forrest, 
2 N.J.Law 107. 

41. S.C.—Tunstall v. The Lerner 
Shops, 169 S.R. 386, 388. 160 S.C. 
567, quoting Oorpus Juris. 

14 C.J. p 325 notes 54. 66. 

48. La.—R. B. Tyler Co. v. Merrill 
Engineering Co., 169 So. 819, 181 
La. 191. 

Mo.—Blades v. Cinder Block Cd. of 
St. Louis, App., 10 S.W.2d 319. 

S.C.—Tunstall v. The Lemer Shops. 
169 S.E 886. 888. 160 S.C. 657, quot¬ 
ing Corpus Juris. 

Tex.—Areola Sugar Mills Co. v. 

Doherty, Clv.App., 264 S.W. 650. 

14 C.J. p 326 notes 66. 67. 

48. Ala.—Woodmen of the World v. 
Maynor, 89 So. 750, 206 Ala. 176.' 


Mich.—Simon v. Patrons' Mut. Fire 
Ins. Co. of Michigan, 199 N.W. 
810, 228 Mich. 50K. 

Tex.—Adams v. C'onsolidated Under¬ 
writers, 124 S.W 2d 840, reversing 
Consolidated Underwriters v. 
Adams, Civ App., 97 S.W 2d 323— 
Abilene Independent Telephone & 
Telegraph Co. v. Williams, 220 S. 
W. 847. Ill Tex. 102. affirming Wil¬ 
liams V. Abilene Independent Tele¬ 
phone ft Telegraph Co., Civ.App. 
168 S.W. 402. 

14 C.J. p 325 notes 55. 67. 

44. Pa—Gray v. Monongahela Nav 
Co., 2 Watts ft S. 156, 37 Am. 
D. 600. 

45. Mich.—Simon v. Patrons’ Mut. 
Fire Ins. Co. of Michigan, 199 N.W. 
810, 228 Mich. 508. 

14 C.J. p 325 note 69. 

Misnomer of corporation in process 
generally see infra { 1308. 

46. Neb.—Clifford v. Thun, 104 N.W. 
1062, 74 Neb 831. 

47. La.—Commercial Nat. Bank v. 
Jackson. 35 So. UlO, 111 La. 795. 

48. N.Y.—People v. New York, etc.. 
Bridge. 37 N.Y.S. 168, 1 App.Div. 
186. 

49. Tex.—Abilene Independent Tele¬ 
phone ft Telegraph Co. v. Williams. 
229 S.W. 847, 111 Tex. 102, af¬ 
firming Williams v. Abilene Inde¬ 
pendent Telephone ft Telegraph Co.. 
Clv.App.. 168 S.W. 402—Areola 
Sugar Mills Co. v. Doherty, Civ. 
App., 254 S.W. 650. 

Misnomer or misdescription of cor- 
poratien as ground for abatement 
see Abatement and Revival I 96. 
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50. S.C.—Tiin.stall v. The Lerner 
Shops. 159 S K 386. 160 S.C. 557. 

14 C J. p 323 note 26, p 326 notes 
67, 68. 

Amendment of: 

Process see infra § 1308. 

Pleading see infra $ 1335. 
Judgment see infra { 1341. 

51. Mont.—Clark v. Oregon Short 
Line R. Co., 74 P. 734, 29 Mont. 
317. 

58. Kan—Rock Island Lumber ft 
Manufacturing Co. v, Fairmount 
Town Co.. 32 P. 1100, 51 Kan. 394. 
14a C.J. p 787 note 79. 

53. Ga.—McClain v. Georgian Co., 87 
SK 1090. 17 Ga.App. 648. 

Okl.—Oklahoma Operating Co. v. 

Shipley, 43 l’.2d 44 5, 171 Okl. 484. 
Pa—llcrshoy Estates v. Rettevr, 19 
Pa.Dist. ft Co 262—Apparel Arts 
Publications v. United Knitting Co.. 
17 Pa.Dist. ft Co. 685. 

54. N.Y.—Mail ft Express Co. v. 
Parker Axles, Inc., 198 N.Y.S. 20. 
204 App.Div. 327. 

55. Qa.—Executive Committee of 
Baptist Convention v. Smith, 165 
S.E 673, 175 Ga. 543, affirming 161 
S.E. 143, 44 Ga.App. 184. 

La.—Traders’ Securities Co. v. 
Dutach, 137 So. 76, 19 La.App. 676. 
affirmed 140 So. 76, 19 La.App. 576. 
Pa —Hershey Estates v. Rettew, 19 
Pa-IMst. ft Co. 262—Apparel Arts 
Publications v. United Knitting 
Co., 17 Pa. I list, ft Co. 6S6. 

14 C.J. p 309 note 90, p 326 note 66-— 
14a C.J. p 787 note 80. 
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I 1293. Nature and Form of Action 

The seme remediea that are accorded to and against 
individuala In like circumetancee are, generally speak¬ 
ing, available to and against corporations. 

Generally speaking, corporations have and are 
subject to the same remedies*at common law, in eq¬ 
uity, and under statutes that are accorded to and 
against individuals in like circumstances and 
where a remedy is given by statute to or against 
any “person” or “persons” or “debtors,” and corpo¬ 
rations are within the spirit and purpose of the 
jtatute, they come within its operation, although 
they may not be expressly* mentioned.®^ In so far 
as the statute does not create new causes of action, 
the remedies conferred by a statute dealing with 
actions against a corporation are cumulativ#* and 
not exclusive.®* 

Actions ex contractu. Whenever a corporation 
has a right of action arising out of contract either 
express or implied, it may maintain an action ex 
contractu.®* Conversely, whenever a corporation is 
bound by a simple contract, express or implied, as¬ 
sumpsit, general or special, according to the circum¬ 
stances, will lie against it.®* A provision in a con¬ 
tractual obligation of a corporation which limits or 
modifies the remedy for its enforcement will be giv¬ 
en effect.®! 

Actions ex delicto. Whenever a corporation has 
a right of action arising out of a tort committed 
against it, it may maintain an action cx delicto for 


redress,®* although it cannot maintain an action cx 
delicto for a purely personal tort.®* Conversely, 
w'henever a corporation is liable in tort, it may be 
sued in any of the ordinary actions ex delicto.®^ 

Equitable remedies. Equitable remedies are avail¬ 
able to or against corporations,®® provided there is 
no adequate remedy at law®® and equitable relief is 
authorized under some general head of chancery ju¬ 
risdiction.®'^ A statute providing that the court of 
chancery shall have jurisdiction over corporations 
and their officers, and that such jurisdiction may be 
exercised at the instance of the attorney-general 
proceeding in behalf of the people, does not create 
causes of action which do not otherwise exist.®* In 
determining the right of a corporation to equitable 
relief, the court will not lose sight of the fact that 
the stockholders are the real sufferers from a 
wrong done to the corporation and will be the real 
and substantial beneficiaries of any relief grant¬ 
ed, and accordingly it may deny relief where the 
stockholders are not equitably entitled to the rem¬ 
edy sought to be enforced on their behalf by the 
corporation,®* or it may grant relief even though 
some of the officers of the corporation participated 
in the transaction in question and, as stockholders, 
will benefit incidentally by the decree.'^* The right 
of a corporation to equitable relief is not affected 
by the fact that defendant is not a stockholder."^! A 
third person need not apply to the corporation for 
relief before bringing an equitable suit against it 


50. U.S.—Iron Mountain & H. R. 
Go. v. Johnson, Ark., 7 S.Ct. 339, 
119 U.S. 608, 30 UEd. 504. 

Ill.—Merrlfleld v. Burrows, 153 Ill. 
App. 523. 

Or.—Capital Lumbering: Co. v. 

Learned, 69 P. 454. 36 Or. 644, 78 
Am.S.R. 792. 

14a C.J. p 788 note 6. 

57. U.S.—Iron Mountain & H. R. 
Co. v. Johnson, Ark, 7 S.Ct. 339, 
119 U.S. 608, 30 L.Ed. 504. 

Mass.—Proprietors Jeffries Neck 
Pasture v. Ipswich, 26 N.E. 239, 153 
Mass. 42. 

14a C.J. p 789 note 6. 

58. N.Y.—Bailey v. Colleen Products 
Corporation, 198 N.T.S. 418, 120 
Misc. 297. 

58. N.Y.—Quintal v. Kellner, 189 N. 
E. 770, 264 N.Y. 32, affirming 266 
N.Y.S. 206, 238 App.Div. 651. 

6 C.J. p 1392 note 11. 14a C.J. p 789 
note 7. 

ea Mich.—Riess v. Multi-Selecto 

Phonograph, 242 N.W. 756, 258 
Mich. 672. 

i C.J. P.k 13^2 notes 16-17. 14a C.J. p 
789 note 8. 


Sarly anthority to contrary 

Pa.—Breckbill v. Lancaster Turnp. 
Co., 3 Dali. 496, 1 L.EJ. 694. 

61. U.S.—Crosthwalte v. Moline 
Plow Co.. D.C.N.Y.. 298 F. 466. 

88. S.C.—St. Charles Mercantile Co. 
V. Armour & Co.. 153 S.E. 473, 156 
S.C. 397. 

14a C.J. p 789 note 10. 

63. Minn.—Hansen Mercantile Co. 
V. Wyman. 117 N.W. 926, 105 Minn. 
491, 21 L.R.A..N.S., 727. 

64. Del.—^Whiteman v. Wilming:ton, 
etc., R. Co., 2 Del. 514. 33 Am.D. 
411. 

S.C.—^Maln v. Northeastern R. Co., 
46 S.C.L. 82, 75 Am.D. 725—White 
V. Charleston, 20 S.C.L. 671. 

Vt.—Lyman v. White River Bridx^ 
Co., 2 Aik. 255, 16 Am.D. 705. 

14a C.J. p 790 note 12. 

Oass will He against a corpora¬ 
tion for a wrong which is the appro¬ 
priate subject matter of an action on 
the case. 

Mass.—Riddle v., Proprietors Merri¬ 
mack River Locks^ etc., 7 Mass. 
169, 6 Ani.D. t35. 
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Pa—Pittsburgh v. Grier, 22 Pa. 64, 
60 Am.D. 65. 

11 C.J. p 12 note 45. 

65. N.Y.—Bailey v. Colleen Prod¬ 
ucts Corporation, 198 N.Y.S. 418, 
120 Misc. 297. 

14a C.J. p 790 note 13. 

68. Ill.—People ex rel. Barrett v 
Shurtleff. 187 N.E. 271, 353 111. 
248. 

N.Y.—Steingard v. Steingurd, 248 N 
Y.S. 446, 231 App.Div. 699. 

14a C.J. p 790 note 14. 

67. Ill.—People ex rel. Barrett v. 
Shurtleff, 187 N.E. 271, 353 Ill. 248 

68. N.Y.—^People v. Lowe, 22 N.E 
1016, 117 N.Y. 176, reversing 47 
Hun 677. 

68. Ga.—Mathews v. Fort Valle> 
Cotton Mills, 176 S.E. 605, 179 Ga 
680. 

70l U.S.—Francis Oil & Reflning Co. 
V. David A. Manville A Co.. C.C.A. 
N.Y., 296 F. 849, certiorari denied 
David A. Manville & Co. v. Fran¬ 
cis Oil ft Reflning Co., 44 S.Ct. 104. 
264 U.S. 692, 68 L.Ed. 865. 

71. Ind.—Tri-City Electric Service 
Cp. V. Jarvis. 186 N.E. 136, 206 Ind. 
5. 
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where the corporation is controlled by the persons 
whose conduct is complained of, and therefore cor¬ 
porate action cannot be expected.*^ 2 

Penal actions. A corporation cannot sue for pen¬ 
alties as a common informer unless expressly au¬ 
thorized to do so;'^3 and a corporation is not with¬ 
in the meaning of statutory provisions giving to a 
'‘person” the right to sue for penalties but where 
power is given to a corporation eo nomine to sue 
for the purpose of recovering penalties for its own 
use, there is no legal objection to its suing, and so, 
if there be an appropriation of a penalty for the 
use of a corporation, distinctly made known by the 
statute, it seems that it may claim it directly.^^ 

Real and possessory actions. To protect the title 
to real or personal property, or to recover posses¬ 
sion thereof, any real or possessory action avail¬ 
able in actions between natural persons is available 
to oV against corporations.^® 

§ 1294 Jurisdiction 

A domestic corporation is subject to the Jurisdiction 
of the courts of the state; but, where the mode of ex¬ 
ercising Jurisdiction Is prescribed by statute, such mode 
must be followed. 

Whether sued by a resident or nonresident, a 
corporation is subject to the jurisdiction of the 
courts of the state wherein it is incorporated 
but where the mode of exercising or acquiring ju¬ 


risdiction is prescribed by statute such mode must 
be followed."^® Jurisdiction in actions against for¬ 
eign corporations is considered at length in §§ 1918- 
1926 infra. Jurisdiction of federal courts is dealt 
with in the C.J.S. title Federal Courts §§ 21, 41, 42, 
63, also 25 C.J. p 708 note 26-p 710 note 46, p 735 
note 84-p 736 note 3, p 755 note 13-p 759 note 31; 
and of justices of the peace in the C.J.S. title Jus¬ 
tices of the Peace § 32, also 35 C.J. p 511 notes 64- 
69. 

§ 1295. Venue 

The venue of an action by or againet a corpora¬ 
tion Is a county designated by an applicable constitution¬ 
al or statutory provision. 

In the absence of applicable constitutional or 
statutory provisions expressly dealing with the ven¬ 
ue of civil actions by or against corporations, the 
venue of such actions is governed by constitu¬ 
tional or statutory provisions relating to civil ac¬ 
tions generally;*^® but a statute relating to actions 
generally may be inapplicable where there is a stat¬ 
ute applying exclusively to actions against corpora¬ 
tions.®® In most jurisdictions the venue of actions 
against corporations is prescribed by constitution¬ 
al or statutory provisions expressly applicable 
thereto, and such statutory provisions have been 
generally upheld against attack on constitutional 
grounds.®^ An action against a corporation may®® 
and must®® be brought in a county designated by an 


78. Tex.—Thorp Springs Christian 
College v. Dabney, Civ.App., S7 
S.W.2d 193. 

73. N.Y.—-Matter of New York Sab¬ 
bath Committee, 89 N.Y.S. 992. 44 
Misc. 422. 

74. N.Y.—Ancient City Sportsman’s 
Club V. Miller, 7 Lana. 412. 

75. Me.—Inhabitants of Wiscasset v. 
Trundy, 12 Me. 204. 

76. Colo.—Stovell v. Alert Gold Min. 
Co.. 87 P. 1071, 38 Colo. 80. 

Mass.—Proprietors Jeffries Neck Pas¬ 
ture v. Ipswich, 26 N.E. 239, 163 
Mass. 42. 

14a C.J. p 790 note 18. 

77. N.Y.—Kent v. Universal Film 
Mfg. Co., 193 N.Y.S. 838. 200 App. 
Div. 539. 

78. Ill.—Craig v. Sullivan Machinery 
Co.. 176 N.E. 353, 344 Ill. 334. re¬ 
versing 269 Ill.App. 1. 

79. Qa.—Northern Contracting Co. 
V. Maddux, 87 S.E. 892, 144 Ga. 686. 

14a C.J. p 790 note 21—67 C.J. p 114 
note 67, p 116 notes 68-60. 

Utatnte fixing proper oounty for trial 

Cal.—Bohn v. Better Biscuits, 78 P. 
2d 1177, 26 Cal.App.2d 61, hearing 
denied 80 P.2d 484, 26 Cai«App.2d 
61. 


Oorporatioa as ‘^rsox” 

(1) Corporation is "person'* within 
meaning of venue law.—^Evnns v. 
American Pub. Co., 13 S.W.2d 358, 118 
Tex. 433, answering certified ques¬ 
tion, Civ.App., 8 S.W.2d 809, and re¬ 
hearing denied 16 SW.2d 616, 118 
Tex. 433, and 16 S.W.2d 984. 

(2) Statutes dealing with venue of 
transitory actions, service out of 
county, and venue where there are 
defendants in different counties, be¬ 
ing cumulative, or supplemental, 
should be read in connection with 
statute providing that the word "per¬ 
son” includes a corporation, and, 
when so read, he held applicable to 
corporations.—Harger v. Oklahoma 
Gas & Electric Co.. Ill S.W.2d 486. 
195 Ark. 107, certiorari denied 68 S. 
Ct 1038. 304 U.S. 569, 82 L.Ed. 1534. 

80. Wash.—State v. Joiner, 244 P. 

551, 138 Wash. 212. 

Part of statute 

Where part of a statute, fixing the 
venue of personal or transitory ac¬ 
tions and suits by or against corpo¬ 
rations. deals specifically with a cor¬ 
porate defendant, another part, using 
words not often used in connection 
with a corporate defendant and obvi¬ 
ously referring to an individual de¬ 
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fendant, is not applicalilo to an ac¬ 
tion by an Individual against a cor¬ 
poration.—Van Alstyne v. Short Line. 

R.I.. 192 A. 479. 

81. Cal —Winterburn v Sheriff, 215 
P. 406, 61 Cal.App. 531 

Mo.—Begley v. Mississippi Valley 
Trust Co., 252 SW 84 

Tex.—Texas-Louisiana Power Co. v. 
Wells, 48 S.W.2d 978. 121 Tex. 397. 

14a C.J. p 791 note 23. 

82. Ala.—Fife v. Pioneer Lumber 
Co., 185 So. 759. 

Cal.—Hiett v. Inland Finance Corpo¬ 
ration. 267 P. 320, 204 Cal. 196. 

Ga.—^Ellis V. Southern Express Co., 
122 S.E. 48, 157 Ga. 629, answers 
to certified questions conformed to 
122 SE. 662, 32 Ga.App. 16. 

Ohio.—Towne v. National Machinery 
Co., 10 Ohio App. 266. 

W.Va.—Lewis, Hubbard & Co. v. 
Pugh, 174 S.E. 880, 116 W.Va. 232. 

83. Ky.—Holcomb v. Kentucky Un¬ 
ion Co., 90 S.W.2d 25. 262 Ky 192. 

R.I.—Van Alstyne v. Short Line, 192 
A. 479. 

Tenn.—Redman v. Du Pont Rayon 
Co., 56 S.W 2d 737, 166 Tenn. 585. 

Wash.^—State ex rel. Paraffine Com¬ 
panies V. Wright, 49 P.2d 929, 184 
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applicable constitutional or statutory provision. 
Where two or more counties are designated, as is 
frequently the case, the action may be brought in 
any one of them*^ at the option of plaintiff;*® but 
it must be brought in one of them,** unless the 
provision in question is construed to be merely per¬ 
missive and not to prevent the beginning of an ac¬ 
tion in any other county within the state.*^ Even 
though a constitutional provision is permissive, 
nevertheless, to the extent of the permission grant¬ 
ed, it takes precedence over any legislative enact¬ 
ment.** 

Statutes prescribing the venue in actions by or 
against corporations, being remedial in their na¬ 
ture, should not receive a restricted or artificial con¬ 
struction;** they must be construed in connection 
with statutes relating to venue generally,** and 
general provisions therein must be construed in 
connection with, and subordination to, provisions 
prescribing venue for special classes of actions.* ^ 
A constitutional provision that a corporation may 
be sued in any one of several designated counties 
means not merely that an action may be commenced. 


but also that it may be prosecuted to final judg¬ 
ment, in one of such counties unless defendant 
shows sufficient grounds for a change of the place 
of trial.** 

Some statutes prescribing the venue of suits 
against private corporations are applicable alike to 
all private corporations, both domestic** and for¬ 
eign, infra §§ 1906, 1932, 1933,, but arc not applica¬ 
ble to a public or quasi-public corporation.*^ Also, 
some statutes fixing the venue of actions against a 
public utility corporation are deemed to cover all 
suits against such a corporation and not to be lim¬ 
ited to causes of action which arose out of, or arc 
connected with, activities in aid of the public util¬ 
ity.*® While statutes relating to the venue of ac¬ 
tions against a particular class of corporations are 
not applicable to other corporations,** nevertheless, 
as to corporations within that class, such statutes 
and statutes relating to )the venue of actions against 
corporations generally are cumulative.*^ 

Although a statute purports only to fix the place 
of trial of actions, yet an action may properly be 
brought in the first instance in the county designat- 


Wash. 69—Lucas v, Luckenbach S. 
a Co., 252 P. 626. 141 Wash. 604. 
14a C.J. p 791 note 24. 

6HL Iowa.—State v. District Court In 
and for Winnebago County, 182 N. 
W. 211. 191 Iowa 244. 

Kan.—McLeod v. Tnisler Grain Co., 
272 P. 119, 127 Kan. 119. 

La.—O’Brien v. Delta Air Corpora¬ 
tion. 178 So. 489, 188 La. 911. 

Ohio.—Great Lakes Stages v. Laing, 
174 N.E. 784. .28 Ohio App. 34, af¬ 
firmed 175 N.E. 698, 123 Ohio St. 
378. 

Tex.—Pittsburg Water Heater Co. of 
Texas v. Sullivan. 282 aW. 676, 116 
Tex. 417—^De Garza v. Magnolia 
Petroleum Co., Civ.App., 83 S.W.2d 
453. 

14a C.J. p 791 note 26. 

Pleading 

Regardless of the conclusion of a 
pleader that venue is controlled by a 
particular subdivision of the statute, 
venue may be retained in the county 
in which the suit was brought where, 
according to the facts alleged and 
proved, the suit was brought in the 
proper county under any one or more 
of the subdivisions of the statute.— 
American Asphalt Co. v. O’Rear, Tex, 
Civ.App., 36 S.W.2d 779, followed in 
American Asphalt Co. v. Commlns, 
Tex.Civ.App., 36 S.W.2d 781. 

•6a Cal.—McDuffie v. California Te¬ 
hama Land Corporation, 32 P.2d 
385, 138 Cal.App. 245—Sanborn v. 
Pomona Pump Co., 81 P.2d 124, 181 
Cal.App. 241. 

Mo.—Mikel V. St. Louis, etc., R. Co., 
64 Mo. 146. 


Option oannot ha eontraeted away 

in advance.—Sealy Oil Mill & Mfg. 
Co. V. Barronlan, Tex.Clv.App., 282 
S.W. 316. 

86a Ark.—Duncan Lumber Co. v. 

Blaylock, 284 S.W. 15, 171 Ark. 397. 
La.—Joseph Rathborne Lumber Co. 

V. Cooper, 114 So. 112, 164 La. 502. 
Miss.—Batson & Hatten Lumber Co. 
v. McDowell, 131 So. 880, 159 Miss. 
322. 

Ohio.—;Monnett v. Goodyear Tire & 
Rubber Co., 23 Ohio N.P.,N.S., 486. 
Okl.—First Nat. Bank v. Hensbaw, 35 
P.2d 898, 169 Okl. 49. 

Or.—Slate v. Almeda Consol. Mines 
Co., 212 P. 789, 107 Or. 38. 

Tex.—Select Inv. Co. v. Cloud, Civ. 
App., 126 S.W.2d 667—Warwick v. 
First State Bank of Temple,' Civ. 
App., 296 S.W. 348. 

Wash.—State v. Joiner, 244 P. 651, 
138 Wash. 212. 

87. Cal.—Hobson v. Metropolitan 
Casualty Ins. Co. of New York, 300 
P. 87, 114 Ca].App. 349. Contra 
Fltzhugh V. University Realty Co., 
188 P. 1023, 46 Cal.App. 198. 

88. Cal.—Buck v. James McClatchy 
Pub. Co., 287 P. 864, 106 Cal.App. 
248. 

89. Mo.—Mikel v. St. Iiouls, etc., R. 
Co.. 54 Mo. 145. 

90. Colo.—Denver, etc., Constr. Co. 
V. Stout, 6 P. 627, 8 Colo. 61. 

Neb.—^Western Travelers’ Acc. Assoc. 
V. Taylor. 87 N.W, 960, 62 Neb. 
783. 

91. N.C.—Wofford-Fafn v. Hampton, 
92 8JD. 612, 173 N.C. 686. 
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98. Cal.—^Walker v. Wells Fargo 
Bank & Union Trust Co, 65 l*.2d 
1299. 8 Cul.2d 447—McDuffie v. Cal¬ 
ifornia Tehama Land Corporation, 
32 P.2d 385, 138 Cal.App. 245. 

93;. Tex. — Texas-Louisiana Power 
Co. V. Wells, 48 S W 2d 978, 121 
Tex. 397—Pittsburg Water Heater 
Co. of Texas v. Sullivan, 282 S W. 
576, 115 Tex. 417. 

Previensly organized oorporation 
A statute authorizing corporations 
to be sued in a certain county applies 
to a previously organized oorporation 
whose charter provides that suits 
against it must be brought In a dif¬ 
ferent county.—Howard v Kentucky, 
etc., Mut. Ins. Co., 12 B.Mon., Ky., 
282. 

94. Tex.—Texas Employers* Ins. 
Ass’n V, Collier, Civ.App.. 77 S.W.2d 
878. 

96. Miss.—Mississippi Power & 
Light Co. V. Lowe. 175 So. 196. 179 
Miss. 377, appeal dismissed 68 S.Ct. 
123, 302 U.S. 644, 82 L.Ed. 601. 

96. Ga.—Northern Contracting Co. 
V. Maddux. 87 S.E. 892. 144 Ga. 686. 

N.Y.—General Baking Co. v. Daniell, 
170 N.Y.S. 366, 181 App.Dlv. 601, 
reversing 166 N.Y.S. 1070. 101 Misc. 
382. 

Ohio.—Great Lakes Stages v. Iiaing, 
174 N.E. 784, 38 Ohio App. 34, af¬ 
firmed 176 N.E. 698, 123 Ohio SU 
378. 

97. Ky.—Ocean Accident & Guaran¬ 
tee Corporation v. Milford Bank, 
88 B.W.2d 312, 236 Ky. 467. 



19 c-j.a 


eonPORATIQNB 


81296 


ed by statute as. the proper place for trial.^s On 
the other hand, such a statute does not require an 
action to be commenced in the county designated; 
the action may be commenced in any county of the 
state and maintained therein subject to removal to 
the proper place for trial.®® Statutes relating to the 
service of process in actions against corporations 
are inapplicable and not controlling in determining 
the venue of such actions.^ 

Suit against corporation and another. Except 
where no cause of action exists against the code- 
fendant,® or where plaintiff dismisses the suit as to 
him before trial,® a statute fixing the venue in ac¬ 
tions against corporations does not apply where a 
corporation is sued jointly with another.^ Accord¬ 
ing to some,® but not other,® authorities, the statute 
does not apply, in such case, so as to subject an 
individual codefendant to suit in a county wherein 
neither he nor the corporation resides, such as a 
county wherein the cause of action arose, nor pre¬ 
vent him from having the case transferred to the 
county of his residence; and according to some,^ 
but not other,® authorities, the statute docs not ap¬ 
ply so as to prevent a corporation from being sued 
in a county wherein an individual codefendant re¬ 


sides. The statute frequently applied in an action 
against a corporation and another is a general one 
allowing or requiring a suit against several defend¬ 
ants to be brought or tried in a county wherein 
some one of them resides.® However, on the non¬ 
exercise of the right of an individual defendant to 
have the action removed to the county of his resi¬ 
dence, the right given by a constitutional provision 
to sue the corporation in a particular county re¬ 
mains intact. 1® The venue of an action against 
two corporations is properly laid in a county where¬ 
in both^l or one^® is properly suable. 

§ 1296. -Residence 

A suit against a corporation not only may be brought 
in the county where the corporation resides or Is domi¬ 
ciled, but must be so brought unless It is within some 
constitutional or statutory provision permitting It to 
be brought elsewhere. Various views have been stated 
as to what constitutes residence for purposes of venue. 

A corporation may be sued in the county of its 
residence or domicile^® and, in the absence of any 
applicable constitutional or valid statutory provi¬ 
sions authorizing suit to be brought in a different 
place, it must be brought in that county;^* to enti- 


98. Colo.—Denver, etc., Conatr. Co. v. 
Stout, 6 V. 627, 8 Colo. 61. 

99. Wia.—State v. Circuit Court of 
St. Croix County. 189 N.W. 259, 178 
WIs. 89. 

1. Ill.—Taylor v. Southern Ry, Co., 
182 N.K 80.5, 2.50 III. 139, reversing 
259 Ill App. 271. 

Iowa.—State v. District Court in and 
for Winnebago County, 182 N.W. 
211, 191 Inw.'i 244. 

Pa.—Park v. Oil City Boiler Works, 
64 A. 834. 204 Pa. 468. 

8 . Ga.—M<riellan v. American Tir, 
etc.. Co., 69 S.E. 486, 135 Ga, 870. 

3. Mo.—Darby v. Weber Impl. Co., 
App., 208 SW. 116. 

4. Mo.—State ex rel. Columbia Nat. 
Bank of Kansas City v. Davis, 284 

S.W. 464. 468, 314 Mo. 373. quoting 

Corpus Juris. 

14a C.J. p 793 note 64—67 C.J. p 115 
note 62. 

Buis In Washington is stated and 
discussed, contrasting and distin¬ 
guishing statutes which relate to ju¬ 
risdiction and those which relate to 
venue.—State ex rel. Seattle Nat. 
Bank v. Joiner, 244 P. 561, 138 'Wash. 
212 . 

6. Wash.—State v. Superior Court 
of Franklin County, 12 P.2d 607, 
168 Wash. 472. 

8 . Tex.—Danclger v. Smith, Civ. 
App., 229 S.W. 909, followed In 
Danclger v. Smith, Civ.App., 286 
8.W. 638. 


7. Mo.—State ex rel. Columbia Nat. 
Bank of Kansas City v. Davis, 284 
S.W. 464, 314 Mo. 373. 
a Wash.—State v. Joiner, 244 P. 

651. 138 Wash. 212. 

9. Cal.—^Nelson v Marsh, 280 P. 695. 
100 Cal.App. 678—Winterburn v 
Sheriff, 216 P. 406. 61 Cal.App. 631 
Mil —State ex rel. Columbia Nat. 
Bank of Kansas City v. Davis, 284 
S.W. 464. 314 Mo. 373 
Tex.—Mercantile Bank & Trust Co. 
v. Schuhart, 277 S W. 621, 115 Tex. 
114, answering certiOod questions, 
Civ.App., 277 S.W. 10.87. 

Wa.sh.—State ex rel. Swartz Motor 
Co. V. Superior Court in and for 
Whatcom County, 289 P. 1023, 157 
Wash, 631—State v. Superior Court 
for Okanogan County, 198 P. 744, 
116 Wash. 122. 

la Cal.—Strassburger v. Santa P4 
Land Improvement Co., 200 P. 1065, 
64 Cal.App. 7. 

11. WIs.—State ex rel. Connor Lum¬ 
ber & Land Co. v. Circuit Court 
for Milwaukee County, 250 N.W. 
753, 213 Wis. 141. 

18. Flo,—L. B. McLeod Const. Co. v. 

State, 143 So. 594, 106 Fla. 805. 
Tex.—Mercantile Bank & Trust Co. 
V. Schuhart, 277 S.W. 621, 116 Tex. 
114, answering certified questions. 
Civ.App., 277 S.W. 1087. 

Wash.—State ex rol. Swartz Motor 
Co. v. Superior Court in and for 
Whatcom County. 289 P. 1023. 167 
Wash. 631. 


13. Ala—Ex parte Fairfield-Ameri¬ 
can Nat. Bank, 135 So. 447. 448, 
223 Ala. 252, (Mting Corpus Juris— 
48th St. Inv. Co v. Palrfleld-Amer- 
ican Nat. Bank, 134 So. 803. 223 
Ala. 44. 

Cal —Sanborn v. Pomona Pump Co., 
21 P.2d 124, 131 Cal.App. 241. 

Ga.—Middleton v. Westmoreland, 138 
S.E 852, 164 Ga. 324. 

La.—Martel v. Block, 98 So. 398, 164 
La 863. 

Minn —State v A. Guthrie & Co , 206 
N.W. 448. 164 Minn. 626. 

Corporation, which has failed and 

ceased doing business, but is not dis¬ 
solved, IS still suable at Its domicile. 
—Jones v. Fox Film Corporation, C. 
C.ATex., 68 P.2d 116. 

'*DoBiieile** and “reaideueo*’ are 
■ynoBymouB for the purpose of ven¬ 
ue—Hill V. John W. Hunt & Son, 
Tex.Civ.App., 12 S.W.2d 638. 

14, Ga.—State v. Atlantic Ice & Coal 
Co.. 178 SE. 743, 180 Ga. 286. 

Pa.—‘Mazurek v. Farmers' Mut. Fire 
Ins. Co. of Jamestown, 181 A 570, 
320 Pa. S3. 102 A.L R. 798—Gen- 
genbach v. Willow Grove Park Co., 
124 A. 425, 280 Pa. 278. 

Tex.—Jones v. Womack-Henning A 
Rollins, Civ.App., 53 S.W.2d 6.75— 
Poynor v. United Producers' Pipe 
Line Co., Civ.App., 9 S W.2d 425— 
Bain Peanut Co. of Texas v. Pin¬ 
son A Guyger, Civ.App., 273 S.W. 
655—Quijano v. Howard, CivA.pp., 
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tie plaintiff to sue elsewhere, he must bring his 
case within some exception to the rule.^^ It may be 
sued in a county of which it is not a resident under 
a constitutional or valid statutory provision so per¬ 
mitting,^^ such as one allowing suit in a county 
where the cause of action arose, see infra § 1299. 

According to an early decision, corporations that 
have no commorancy are not within a statute re¬ 
quiring suit to be brought in the county where 
plaintiff or defendant resides,but there is later 
authority to the effect that a domestic corporation 
has a local habitations^ and, for purposes of juris¬ 
diction and venue, must be a resident of some coun- 
ty.s® 

What constitutes. The legislature has power to 
declare the residence of corporations for the pur¬ 
pose of suit.2^ It may declare substantially that, 
for the purpose of enforcement of contracts made 
by the corporation, the residence of^the corporation 
shall extend to and include any county in which 
the contract sought to be enforced was made or is 
to be performed, if it has an office and transacts 
business thcrc.^i While the legislature may, with¬ 
out violating constitutional provisions, fix the resi¬ 


dence of a corporation in a county other than that 
of its principal place of business as provided in its 
charter,22 and it has been held that in the absence 
of any law defining the residence of a corporation, 
such residence is not necessarily where its principal 
place of business is,2S yet, when it is necessary to 
determine the venue of an action to which a cor¬ 
poration is a party by its residence, the county in 
which it has its principal place of business or its 
principal office is generally considered as its resi¬ 
dence,^* although it may not be the county where¬ 
in the certificate of incorporation is filed,28 and al¬ 
though its actual business is carried on, and its of¬ 
ficers reside, in some other county,28 or its charter 
permits it to maintain an office outside of the statc.27 
It has also been held that for the purpose of venue 
the residence of the corporation is the place des¬ 
ignated in its articles of incorporation or charter as 
the place where the corporation is to be located, or 
its principal office is to be kept, or its business is to 
be transacted,28 even though it has no property29 or 
agent^^^ in such county, and all of its officers re¬ 
side in another county.21 Furthermore, the resi¬ 
dence of a corporation, for the purpose of venue, 


237 S.W. 319, error dismissed, Com. 
App., 249 SW. 188. 

14a C.J. p 791 note 34. 

16- Po.—Park v. Oil City Boiler 
Works, 64 A. 334, 204 Pa. 453. 

Tex.—Cannel Coal Co. v. Iiuna, Civ. 

App., 144 S.W. 721. 

14a C.J. p 791 note 35. 

16L Ga.—Price v. Ketchum, 115 S.E. 

32. 29 GaApp. 179. 

Miss.—Natchez Coca-Colo Bottling 
Co. V. Watson, 133 So. 677, 160 
Miss. 173. 

17. Mass.—Taunton, etc., Turnp. 
Corp. V. Whitingr, 9 Mass. 321. 

1& Mich.—Orloff v. Morchead Mfg. 
Co.. 262 N.W. 736, 273 Mich. 62. 

19. N.Y.—Maisch v. New York, 111 
N.Y.S. 646, 127 App.Dlv. 424, af¬ 
firmed 86 N.E. 458, 193 N.Y. 460. 

2a Ga.—Speed Oil Co. v. Aycock, 2 
SE.2d 666. 

SI. Ga.—Speed Oil Co. v. Aycock, 
supra. 

82. Ga.—Martin & Thompson v. Al¬ 
len, 2 S.E.2d 668. 

83. Cal.—Thomas v. Placervllle Gold 
Quartz Min. Co.. 4 P. 641, 65 Cal. 
600. 

14a C.J. p 791 note 37. 

84. U.S.->Villard v. U. S. Shippins 
Board Emergency Fleet Corpora¬ 
tion. D.C.N.Y.. 1 P.2d 570—-Wlen- 
broer v. U. S. Shipping Board 
Emergency Fleet Corporation, D.C. 
N.Y., 299 F. 972. 


Cal.—^Walker v. Wells Fargo Bank & 
Union Trust Co., 74 P.2d 849, 24 
Cal.App 2d 220—^IVinterburn v. 

Sheriff, 215 P. 406, 61 Cal.App. 631. 
La.—^New Orleans Great Northern R. 
Co. v. S. T. Alcus & Co., 105 So. 91. 
159 La. 36. 

N.Y.—Carvel Court Realty Co. v. 
Jonas, 186 N.Y.S. 802. 195 App.Dlv. 
662. 

N.C.—McCue V. Tlmes-News Co., 156 
S.E. 129, 199 N.C. 802. 

Pa.—^Mazurek v. Farmers' Mut. Fire 
Ins. Co. of Jamestown. 181 A. 570, 
320 Po. 33. 102 A.L.R. 798—Gengen- 
bach V. Willow Grove Park Co., 124 
A. 426, 280 Pa. 278—Topyrlk v. Rus¬ 
sian Brotherhood Organization of 

U. S. A., 6 A.2d 640, 136 Pa.Super. 
334. 

14a C.J. p 791 note 38. 

85. N.Y.—General Baking Co. v. Dan- 
iell, 166 N.Y.S. 1070, 101 Misc. 382. 
Sa Colo.—Woods Gold Min. Co. v. 

Royston. 103 P. 291, 46 Colo. 191. 
87. N.C.—Roberson v. Green leaf 

Johnson Lumber Co., 6L8 S.E. 1064, 
153 N.C. 120. 

28. Ga.—Southern Lumber Co. v. 
Ramsey-Wheeler Co., 144 S.E. 349, 
38 Ga.App. 481. 

N.Y.—^AJax Rubber Co. v. J. P. Devine 
Co., 214 N.Y.S. 311, 126 Misc. 341. 
R.l.—^Van Alstyne v. Short Line. 192 
A. 479. 

14a C.J. p 792 note 42. 

Xa eqvitablo suit for lajnnetlvo ro- 
liof 

Qa.—State v. Atlantic Ice & Coal Co.. 
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178 S.B. 743, 180 Ga 285—Cadwell 

V. Swift & Co., 162 S.E. 814, 174 Ga. 
313—Georgia Land & Live Stock 
Co. v. Savannah River Lumber Co., 
103 S.E. 167, 150 Ga. 202. 

Tn. abssnoo of any other plaos of 

bmiiassB in the state, the residence 
of a corporation is at the principal 
place of business named in its char¬ 
ter.—McHarg v. Commonwealth Fi¬ 
nance Corporation, 182 N.W. 705, 44 
S.D. 144. 

Domlolls ssleotsd by corporation 

A corporation may be sued in the 
parish selected by it as its domicile. 
—State v. Napoleon Ave. Ferry Co., 
6 La.App. 154. 

89. Iowa.—Slate v. District Court in 
and for Winnebago County, 182 N. 

W. 211, 191 Iowa 244. 

Mo.—State ex rel. Juvenile Shoe Cor¬ 
poration V. Miller, 272 S.W. 1066, 
217 Mo.App. 16. 

30. Iowa.—Stale v. District Court In 
and for Winnebago County, 182 N. 
W. 211, 191 Iowa 244. 

Mo.—State ex rol. Juvenile Shoe Cor¬ 
poration V. Miller, 272 S.W. 1066, 
217 Mo.App. 16. 

31. Ga.—U. S. Fidelity A Guaranty 
Co. V. Lawrence, 190 S.E. 346, 184 
Ga. 83, reversing 184 S.E. 922, 53 
Ga.App. Ill, conformed to 191 S.E. 
474, 55 Ga.App. 771. 

Iowa.—State v. District Court in and 
for Winnebago County, 182 N.W- 
211, 191 Iowa 244. 
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has been variously stated, sometimes by reason of 
statutory provision, to be the place where: It ex¬ 
ercises its corporate powers and privileges its 
general business is transacted it transacts a 
substantial part of its business it maintains an 
agent and transacts its corporate business it has 
an office, agent, or place of business p"*® or its chief 
officer or agent resides.®*^ In one state the place 
where the corporate property is in whole or in part 
situated may be the residence of a corporation for 
the purpose of suit;®* but in other states the mere 
ownership of property within a county is deemed 
not to make a corporation a resident of that coun¬ 
ty,®* at least in the case of commonplace proper¬ 
ty rented to tenants and not used as a plant, fac¬ 
tory, shop, or office of the corporation.^* 

In some jurisdictions, a railroad corporation or 
other corporation having property or carrying on 
business in several counties of the state is regard¬ 
ed, for purposes of jurisdiction or venue in actions 
by or against it, as having a domicile or residence 
in each of such counties.'*^ A statute providing 
that an action against a corporation of a certain 
class may be brought in any county where the cor¬ 
poration is located is construed to refer to every 
and all counties in which the corjioration has a 
place of business or exercises its corporate pow¬ 
ers.^® So also, within a statute authorizing a cor¬ 
poration to be sued in the county in which it is 
situated, a corporation is deemed to be situated in 


any county where it has a place of business and 
agents or employees engaged in carrying on the 
same;^® but the residence of an agent in a county 
does not necessarily justify the inference that the 
corporation is situated there and the tempora¬ 
ry presence of one or more of the corporate offi¬ 
cers in a county,^® or the fact that an agent is tem¬ 
porarily engaged in transacting corporate business 
there,^® does not constitute that county the place 
where the corporation is situated. The corporation 
must be actually and presently situated in the coun¬ 
ty named.^7 

A dc facto residence cannot be acquired by a 
corporation for the purpose of venue.^* 

Of plaintiff. Under some statutes a plaintiff has 
a right to sue a corporation in the county of his 
residence, except as to certain causes of action,^* 
where the cori)oration has no actual residence and 
no residence in contemplation of law is given by 
statute;®* and an additional statute providing thal 
for the purpose of suing and being sued, the prin¬ 
cipal place of business of a corporation shall be its 
residence merely defines what is to be considered 
the corporate residence, and does not require a 
corporation to be sued in the county of its residence 
where plaintiff resides in another county.®^ The 
residence of plaintiff in the county at the time of 
bringing the action therein is sufficient to support 
the jurisdiction;®® it is not necessary that plaintiff 


32. Ill.—Urlstol V. Chicago, etc.. H. 
Co., 16 III. 436. 

Iowa.—Richardson v. Rurlington. 
etc., R. Co., 8 Iowa 260—Baldwin 
V. Mississippi, etc, R. Co.. 5 Iowa 
518. 

Pa.—De Haas v. Pennsylvania R. Co.. 

104 A. 733. 260 Pa. 499. 

14a C.J. p 792 note 47. 

83. N.Y.—St. Michaers Protestant 

Episcopal Church v. Behrens, 13 
Daly 648. 

34. Pa.—Gilbert v. Lebanon Vnllev 
St. Ry. Co , 160 A. 638. 300 Pa 334 
—Gengc^nbach v. Willow Grove 
Park Co.. 124 A. 426, 280 Pa. 278— 
Murphy v. Pennsylvania Casualty 
Co.. 184 A. 462, 122 Pa.Super. 80— 
Thompson v. Rose Tree Hunt Club, 
9 PaDlst. & Co. 199—Schildt v. 
Valley Rys. Co.. 25 Pa.Dist. 792, 43 
Pa.Co. 412. 

14a C.J. p 792 note 46. 

35. S.C.—Tucker v. Ingram, 198 S.E. 
26, 187 S.C. 525—Gossett v. Belton 
Power Co.. 161 S.E. 174, 163 S.C. 
33—Singletary v. Ilumphrey-Coker 
Seed Co.. 143 S.E. 269, 145 S.C. 
639—Patterson v. f)rangeburg Fer¬ 
tilizer Co.. 113 S.E. 318, 120 S.C. 

10 C.J.S.-S2 


478—Pair v. Dorchester Dumber 
Co., 101 S.E. 845, 113 S.C. 460 

14a CJ. p 792 note 43. 

33. Minn—State v. Di.strict Court of 
Mahnomen County, 194 N.W. 876, 
156 Minn. 394—Sohoch v Winona, 
etc., R. Co., 67 NW 208, 55 Minn. 
479. 

37. Ky.—Knight v. Ponn.svivania R 
Co., 94 S.W.2d 1013, 264 Ky. 412. 

38. Pa.—Topyrik v. Uu,*»8inn Broth¬ 
erhood Organization of U. S. A , 
5 A 2d 640, 135 Pa Super 334— 
Murphy v. Pennsylvania Casualty 
Co.. 184 A 462, 122 Pa.Super. 80 
—Thompson v. Uo.se Tree Hunt 
Club. 9 PaDlst. & Co. 199—Schildt 
v. Valley Rys Co., 25 Pa.Dlst. 792, 
43 Pa.Co 412. 

14a C.J. p 792 note 48. 

39. S.C.—Hunter v. D W. Alderman, 
etc., Co., 61 S.E. 202, 79 S.C. 655. 

4a N.Y.—Fairbanks v. 95 Pond field 
Road Corporation, 11 N.Y.S 2d 995 

41. N.Y. — Poland v United Traction 
Co., 69 N.E. 1129, 177 N.Y. 557, af¬ 
firming 85 N.Y.S, 7, 88 App.Div 
281. 

14 C.J p 340 note 44. 

42. Ill.—Roedlcr v. Vandal ia Bus 
Lines, 281 lll.App. 520. 
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43. Neb --Western Travelers' Acc. 
Assof. V Taylor, 87 N W. 950. 62 
Neb. 783 

14a C.J p 792 note 60. 

44. Neb.—Security Mut. L. Ins. Co. 
v. Ress, IOC N W 1037, 76 Neb. 141. 

14a CJ p 792 note 6l. 

45. Neb.— Western Travelers* Acc. 
Assoc, v. Taylor, 87 N.W. 950, 62 
Neb. 7.S3. 

4a Neb —Security Mut L. Ins. Co. 
V. Ress, 106 N.W. 1037, 76 Neb. 141. 

47. Wis.—State v. Circuit Court of 
St. Croix County, 189 N.W. 259, 
178 Wis. 89. 

48. Iowa—State v. District Court 
in and for Winnebago County, 182 
N.W 211, 191 Iowa 244. 

49. Me —Martin v. Penobscot Mut 
F Ins. Co., 53 Me. 419. 

N.C —Roberson v. Grcenleaf Johnson 
Lumber Co., 68 S.E. 1064, 153 N.C 
120 . 

50. N.C.—Morehead v. Atlantic, etc., 
R. Co., 62 N.C. 600. 

51. N.C.—Rackley v. Rowland Lum¬ 
ber Co., 69 S.E. 66. 163 N.C. 171. 

52. Ala—Soul hern R. Co. v. Har¬ 
rington, 52 So 67, 166 Ala. 630, 
139 Ani.S.H. 69. 
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should have resided therein at the time o£ the in¬ 
jury sued for.53 

Under a statute limiting the venue to the county 
where plaintiff resides if the corporation does busi¬ 
ness there by agent, where the corporation does not 
do business by agent in the county where plaintiff 
resides the limitation fails, and the general' statu¬ 
tory authority to sue in any county where the cor¬ 
poration does business by agent remains unim¬ 
paired.®^ 

In some states an action against a corporation by 
a plaintiff living outside of the state may be brought 
in any county;®® in other states it must be brought 
in the county where the corporation resides.®® If 
the corporation has no residence, a nonresident 
plaintiff may sue in any county, subject to the pow¬ 
er of the court to change the venue,®^ or the court, 
for the purpose of sustaining jurisdiction, may 
deem the residence of the stockholders to be that of 
the corporation.®® 

§ 1297. —~ Location of Principal Office or 
Place of Business 

The venue of an action agalnat a corporation may 
and In tome, but not other, caace must be laid In the 
county wherein the principal office or place of business 
of the corporation Is located. Various tests have been 


stated for determining where a corporation’s principal 
office or place of business Is located. 

An action against a corporation may be brought 
in the county where it has its principal office or 
place of business;®® and, although ordinarily it is 
not privileged to be sued only in that county,®® in 
some cases it is so privileged, as where it must be 
sued in the county of its residence or domicile and 
that is deemed to be the place where its principal 
office or place of business is located, see supra § 
1296, the suit is to enforce the right of a stockhold¬ 
er to inspect the corporate books and records,®i or, 
according to some authorities, where the action is 
transitory®^ and is brought by a nonresident on a 
cause of action arising out of the state.®® 

What constitutes. It has been held that the loca¬ 
tion of the principal office or place of business of 
a corporation is in the county designated therefor 
by its charter,®^ although it has failed to file its 
certificate of incorporation there as required by 
law,®® and although its actual business®® or a large 
part thereof®^ is conducted in another county, and 
although it has an office®® and its officers reside®® 
in another county. It has also been held that the 
principal office or place of business is located in 
the county where the corporation is required to hold 
its directors' and stockholders' meetings,’^® or where 


Mont.—state v. Richland County Sev¬ 
enth Judicial Xtist. Ct.. 176 P. 613. 
65 Mont. 330. 

53. Ala.—Southern R. Co. v. Har¬ 
rington. 62 So. 57. 166 Ala. 630. 139 
Am.S.R. 59. 

potion Biuitainad in absenoa of objoo- 
tloa 

N.C.—Rackley v. Rowland Lumber 
Co., 69 S.E. 56. 153 N.C. 171. 

54. Ala.—Atlantic Coaet Line R. Co. 
V. Ballard. 80 So. 436, 202 Ala. 354. 

55. Mass.—^Allen v. Pacific Ins. Co., 
21 Pick. 257. 

56. Mich.—Kammeier v. Muskegon 
Circuit Judge. 196 N.W. 426. 225 
Mich. 597. 

N y.—Conroe v. National Protection 
Ins. Co., 10 HowPr. 403. 

N.C.—McCue V. Times-News Co., 156 
S.E. 129. 199 N.C. 802. 

57. N.C.—Cline v. Bryson City Mfg. 
Co.. 21 S.E. 791. 116 N.C. 837. 

14 C.J. p 338 note 1-37 [b]. 

BOi. Conn.—^Wood v. Hartford P. Ins. 
Co.. 13 Conn. 202, 210, 33 Am.D. 
396, explained in Middlebrooks v. 
Springfield F. Ins. Co.. 14 Conn. 
301. 

14a C.J. P 793 note 61. 

59. Cal.—Bohn v. Better Biscuits. 78 
P.2d 1177, 21 Cal.App.2d 61. hearing 
denied 80 P.2d 484. 21 Cal.App.2d 

61. j 

Iowa.-^tate v. District Court in and 


for Winnebago County, 182 N.W. 
211. 191 Iowa 244. 

Ohio.—Great Lakes Stages v. Lalng, 
174 N.E. 784, 38 Ohio App. 34, af¬ 
firmed 175 N.E 598, 123 Ohio St. 
878—Monnett v. Goodyear Tire & 
Rubber Co., 23 Ohio N.r..N.S., 486. 
Tex—^Pittsburg Water Heater Co. of 
Texas v. Sullivan. 282 S.W. 576, 
116 Tex. 417. 

Va.—^Pereira v. Davis Flnanciiil 
Agency. 136 S.E. 833, 146 Va. 215. 
14a C.J. p 793 note 68. 

60. Cal.—Jager v. California Bridge 
Co., 38 P. 413, 104 Cal. 542. 

Pa.—Eby v. Northern Pac. R. Co.. 18 
Phila. 144. 

14a C.J. p 793 note 67. 

61. Wash.—State v. Vincent, 267 P. 
849, 144 Wash. 246. 

69.- Minn.—State v. District Court 
of Blue Earth County, 229 N.W. 
318, 179 Minn. 583. 

63. N.J.—Emeie v. Arrow Carrier 
Corporation. 146 A. 790, 7 N.J.Misc. 
626. 

64. Neb.—Rasmussen v. Hungerford 
Potato Growers* Ass'n, 195 N.W. 
469, 111 Neb. 58. 

N.Y.—St. Regis Paper Co. v. Hano. 
262 N.T.S. 174, 141 Misc.Rep. 76. 
affirmed St. Regis Paper Co. v. Har- 
risville File Folder Corporation, 
265 N.T.S. 846. 236 App.Dlv. 663. 
and 266 N.T.S. 846. 236 App.Div. 
653. 


Wash.—State v. Vincent, 267 P. 849, 
144 Wash. 246. 

14a C.J. p 793 note 69. 

Two principal ottoes 

Statute permitting suit in county 
where principal office is located is 
not unconstitutional as regards cor¬ 
poration given two principal offices 
by charter; and suit can ho main¬ 
tained In county dc.signated by clmi- 
ter for location of one of prin(*ii»nl 
offices, although coriKirntlon has no 
office there and it maintains Us sole 
office in the county designated by 
charter for the location of the other 
principal olffcc.—Byrd Cottle Co. v. 
Texas Vegetable Union, Tf x.Civ.App., 
22 S.W.2d 990. 

65. Colo.—^W'oods Gold Min. Co. v. 
Royston, 103 P. 291, 46 Colo. 191. 

66 . Nob.—Western Travelers’ Arc. 
Assoc. V. Taylor, 87 N.W. 950, 62 
Neb. 783. 

14a C.J. p 793 note 71. 

67. N.Y.—Rossle Iron-Works v. 
Westbrook, 13 N.Y.S. 141, 59 Ilun 
245. 

€8. N.Y.—Rossle Iron-Works v. 
Westbrook, supra. 

69. Neb.—Western Travelers* Acc. 
Assoc. V. Taylor, 87 N.W. 060, 62 
Neb. 783. 

14a C.J. P 793 note 74. 

TO. N.C.—Garrett v. Bear, 66 S.E. 
479, 144 N,C, 28. 
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its governing power is exercised and controlled by 
its board of directors,or where the corporate of¬ 
ficers are elected and the financial operations are 
conducted.*^^ While its agent’s place of business is 
not necessarily the place of business of the corpora¬ 
tion, yet, where the corporate business is conducted 
at the agent^s place of business and at no other 
place, the place of business of the agent is the cor¬ 
poration’s place of business.^* *'An office for the 
transaction of its customary business” refers to the 
corporation’s home office, permanent office, or office 
through which its principal business is transacted 
and not to a temporary office conducted by an agent 
for his own convenience and subject to abandon¬ 
ment at any timeJ* The “office” of a corporation 
and its “place of business” have been held to be 
synonymous terms,76 as have also “principal office” 
and “principal place of business.”^® It has been 
held that the office which is made the depository of 
the books and records of the corporation by a vote 
of its directors, and which is the place at which a 
large part of the corporate business is done, is its 
“established” place of business, 77 but that “an” es¬ 
tablished or usual place of business is not neces¬ 
sarily “the” established or usual place of business 
of the corporation.76 


Action by federal corporation. The proper venue 
of an action by a corporation organized under the 
laws of the United States is, under a general stat¬ 
ute, the county wherein the principal office of the 
corporation is located.76 

§ 1298. —— Place of Agency or Transaction 
of Business 

It Is proper, under a permissive statute, to sue a cor¬ 
poration In a county where it transacts business, has an 
agency, or does business by .agent. 

Under a statute so providing, an action against a 
corporation may be brought in a county where it 
transacts business,*® has an agency or representa¬ 
tive,* ^ docs business by agent or has an agency for 
the transaction of business,*^ or, as noted infra § 
1299, in respect of a suit on a contract, in a county 
\vherc the contract was made or is to be performed, 
if the corporation has an office and transacts busi¬ 
ness there. While such a statute is permissive,** 
and suit against a domestic corporation in a coun¬ 
ty where it is not doing business is not prohibited 
by constitutional provision,*^ nevertheless, to lay 
venue under such a statute, it is essential that the 
corporation transact business,*® have an agent or 
representative,** or do business by agent or have an 


71. ST).—Million V. Northorn Arc. 

Ins, Co., 128 NW. 483, 26 S.D 402. 
14a C.J. p 793 note 76. 

78. Oa —Dade Coal Co. v. Ilaslett. 
10 SK. 435. 83 Ga. 649. 

73, Ga.— JKina. Ins. Co. v. Briffham, 
48 S.£. 348, 120 Ga. 925. 

74. Pla.—Okeechobee Co. v. Rambo, 
138 So. 761, 103 Fla. 687. 

7B. Gn —^Padrick v. M. C. Kiser Co., 
124 S.E. 901, 38 Gn.App. 15—Gen¬ 
eral Tleductlon Co. v Tharpe, 76 S 
E. 339, 11 Ga.App. 334. 

76. Minn.—State v. Clay County 
Dist.Ct., 189 N.W. 136, 120 Minn. 
99. 

N.C.—Roberson v. Greenleaf Johnson 
Liumber Co.. 68 S.E. 1064. 153 N.C. 
120 . 

77. Me.—Androscofczin, etc., R. Co. 
V. Stevens, 28 Me. 434. 

78. Mass.—Rhodes v. Salem Turnp., 
etc, Corp., 98 Mass. 95. 

78. N.C.—North Carolina Joint Stock 
Land Bank of Durham v. Kerr, 176 
S.E. 102, 206 N.C. 610. 

80. N.D.—Baird v. Agricultural 
Credit Corporation, 263 N.W. 68, 
64 N.D. 426. 

Wash.—Lucas v. Luckenbach S. S. 
Co., 252 P. 626. 141 Wash. 604— 
State V. Superior Court of Yakima 
County, 241 P. 803, 136 Wash. 653. 
14a C.J. p 794 note 84. 

81. Tex.—General Motors Accept¬ 
ance Corporation v. Lee, Civ.App., 


120 S.W.2d 622—De Gar»a v. Mag¬ 
nolia Petroleum Co. Civ.App., 83 
S.W2d 4.63—Guaranty Mortg. Co. 
V. Nowell. Civ.App.. 72 SW.2d 354 
—J. M, Radford Grocery Co. v. 
PergUHon. Civ.App.. 39 SW.2d 126 
—^Austin v. Conaway, Civ.App., 283 
S.W. 189—White Point Develop¬ 
ment Co, V. Seagraves, Civ.App., 
278 S.W. 855—Cassidy-Southwest- 
ern Commission Co. v. Wheeler & 
Martin, Civ.App, 236 S.W. 1095— 
Avery Co. of Texas v. Wakefield, 
Civ.App., 225 SW. 875—Trousdale 
v. Southern Rice Growers' Ass'n, 
Civ.App., 221 S.W. 322. error re¬ 
fused. 

14a C.J. p 794 notes 83, 89. 

Statute ie valid 

Tex—Fidelity Union I^asualty Co v. 
Farmers’ Gin Co. of Rochester, Civ. 
App.. 19 S.W.2d 176. 

88 . Ala.—Copeland Bros. Realty Co 
v. Jones, 108 So 691, 214 Ain. 615— 
C. C. Snyder Cigar & Tobacco Co 
V. Stutls, 107 So. 73, 214 Ala. 132 

Iowa.—Syndicate Clothing Co. v. Gar¬ 
field. 214 N.W. 698, 204 Iowa 159— 
Mitchell V. W. A. Lang & Co., 112 
N.W. 87. 

14a C.J. p 794 note 83. 

Agent need not have permanent of¬ 
fice in the county.—Tracy v. Liberty 

Oil Co., 226 N.W. 178, 208 Iowa 882— 

^ake V. Western Silo Co., 158 N.W. 

673. 177 Iowa 736. 

^ Iowa.—State v. District Court 

979 


in and for Winnebago County, 182 
N.W. 211, 191 Iowa 244—Dean v. 
White, 5 lows 266. 

84. Ala.—Louisville & N. R Co v 
Strickland, 122 So. 693, 219 Ala 
5S1. 

85. Wash.—State ex rel. Paraffine 
Companies v. Wright, 49 P.2d 929, 
184 Wash. 69—State v. Mills, 249 
P. 8, 140 Wash 357—State v. Su¬ 
perior Court for Okanogan County, 
198 P. 744, 116 Wash. 122—State 
V. Superior Court of King County, 
193 P. 229. 113 Wash. 77. 

86. Traveling agent 

The fact that a traveling agent of 
a corporation occasionally docs busi¬ 
ness in a certain county, remaining 
there temporarily for that purpose, 
does not constitute him the local rep¬ 
resentative of the corporation in that 
county, or constitute the maintenance 
of an agency there, within a statute 
allowing suit in any county in which 
the corporation has an agency or rep¬ 
resentative.—Mangum v. Lane City 
Rice Milling Co., Tex.Civ.App., 95 
S.W. 606. 

Bales ageat 

The statute does not apply where 
the only agent in the county is a 
sales agent who is not a managing 
agent, possesses no corporate power 
as sales agent, and does not repre¬ 
sent the corporation in its corporate 
capacity, and on whom process can¬ 
not be served.—Monnett v. Goodyear 
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agency for the transaction of business,*^ accord¬ 
ingly as the particular statute may provide, in the 
county named. For a corporation to transact busi¬ 
ness in a county within the meaning of such a 
statute, the business transacted by it in the county 
must be a part of its usual or ordinary busincss^^ 
and’ must be continuous in the sense of being dis¬ 
tinguishable from mere casual, occasional, or iso¬ 
lated transactions.®* However, no hard and fast 
rules can be laid down as to when a corporation 
transacts sufEcient of its business within a county 
to bring it within the statute.** 

Under the wording and construction of some 
statutes of this nature, it is sufficient that the con¬ 
dition be fulfilled at the time the cause of action 
arose,*1 while under others fulfillment at the time 
of bringing suit is, generally speaking, necessary,** 
although fulEllment at the time of an amendment 
of the petition makes it proper for the court to 
overrule a plea of privilege.®* 

It has been held that under these statutes the 
county in which the action may be brought depends 
on the question as to who is the proper person on 
whom process is to be served; if process must be 
served on the principal officers, then the action 


must be brought in the county of the chief office; 
if the process may be served on an officer or agent 
in another county, then the action may be brought 
in such other county.** 

§ 1299. Place Where Cause of Action 

Arose 

a. In general 

b. Actions ex contractu 

c. Actions ex delicto 

a. In General 

Under a etatute expreaaly ao permlttlno* an action 
against a corporation may be commenced in any county 
In which the cause of action or any part thereof arose. 
The cause of action may be divided, for the purpose of 
venue, and trial may be had either In the county where 
plaintiff's primary right arose or in the county where the 
corporation’s violation of that right occurred. 

In some states, by virtue of express statutory 
provisions, an action against a corporation may be 
commenced in any county in which the cause of ac 
tion or any part thereof arose,*® although it may 
not be the county in which the corporation** or the 
adverse party*resides. Such a statute is not un¬ 
constitutional.** The statute, it is said, makes a 


Tire & Rubber Co., 23 Ohio N.P.,N.S., 
486: 

87. Ala.—Ledlow v. Goodyear Tire & 
Rubber Co., 189 So. 78. 

Iowa.—Syndicate Clothinx Co. v. 
Garfleld. 214 N.W. 698, 204 Iowa 
159. 

14a C.J. p 794 note 92. 

Question is one of fact and not of 
law.—Babb v. Herring Motor Co., 186 
N.W. 672, 193 Iowa 794. 

88 : Wash.—State v. Superior Court 
of Franklin County, 12 P.2d 607, 
168 Wash. 472—Lucas v. Lucken- 
bach S. S. Co., 252 P. 526. 141 
Wash. 604—State v. Mills, 249 P. 
8, 140 Wash. 357. 

89. Ga.—Padrlck v. M. C. Kiser Co., 
124 S.E. 901, 83- Ga.App. 16. 

Iowa.—Syndicate Clothing Co. v. 
Garfleld, 214 N.W. 598. 204 Iowa 
169. 

Wash.—State v. Superior Court of 
Franklin County, 12 P.2d 607, 168 
Wash. 472—Lucas v. Luckenbach 
S. S. Co., 252 P. 626, 141 Wash. 
604. 

90. Wash.—Lucas v. Luckenbach S. 
8. Co., supra. 

91. Ala.—Copeland Bros. Realty Co. 
V. Jones, 108 So. 691, 214 Ala. 616. 

Wash.—State v. Superior Court in 
and for Grays Harbor County, 206 
-P. 746, 119 Wash. 218. 

14a C.J. p 794 note 86. 

98. Tex.—City Drug Stores of Ama¬ 
rillo v. Hutson, Civ.App.. 121 S.W. 
8d 428. 


93. Tex.—Midlothian Oil & Gin Co. 
V. Commercial Standard Ins. Co., 
Civ.App., 120 S.W.2d 618. 

94. Tenn.—Toppins v. East Tennes¬ 
see, etc., R. Co.. 6 Lea 600. 

95. Okl.—Harlow Pub. Co. v. Pennel 
& Harrison, 66 P.2d 12(16, 179 Okl. 
360—State v. District Court of 
Cherokee County, 264 P. 164, 129 
Okl. 210—Oklahoma Fire Ins. Co. 
V. Kimple, 166 P. 300, 67 Okl. 398. 

Tex.—Lakeside Irr. Co. v. Markham 
Irr. Co., 286 S W. 693, 116 Tex. 65 
—Pittsburg Water Heater Co. of 
Texas v. Sullivan. 282 S.W. 676, 
116 Tex. 417—Mercantile Bank & 
Trust Co. V. Schuhart, 277 S.W. 
621, 116 Tex. 114, answering rer- 
tifled questions, Civ.App., 277 S.W. 
1087—Bering Mfg. Co. v. W. T. 
Carter & Bro., Com.App., 272 S.W 
1105, affirming, Civ.App., 256 S.W. 
243—Mercantile Bank & Trust Co. 
of Texas v. City of Port Neehes, 
Civ.App., 47 S.W.2d 673—Bain Pea¬ 
nut Co. of Texas v. Pinson & Guy- 
ger, Civ.App., 19 S.W. 2d 203, ap¬ 
peal dismissed Bain Peanut Co. of 
Texas v. Pinson. 61 S.Ct. 211, 282 
U.S. 811, 76 L.Ed. 726, and affirmed 
Bain Peanut Co. v. Pinson, 61 S. 
Cl. 228, 282 U.S. 499, 76 L.Ed. 482 
- —Danciger v. Smith, Civ.App., 286 
S.W. 633, error refused 289 S.W. 
679, 116 Tex. 269, and certiorari 
grknted 47 S.Ct. *766, 274 U.S. 733. 
71 L.Ed. 1330, affirmed 48 S.Ct. 
844, 276 U.S. 642, 72 L.Ed. 691— 


White Point Development Co. v 
Seagraves. Civ.App., 278 S W 855 

Wis.—State ex rel Connor Lumber & 
Land Co. v Circuit Court for Mil¬ 
waukee County, 250 N.W. 763, 213 
Wis. 141. 

14a C.J. p 794 note 96. 

98. Miss.—Natchez Coca-Cola Bot¬ 
tling Co. V. Watson, 133 So. 677. 
160 Miss. 173. 

Tex.—^American Mortg. Corporation 
V. Smith, Civ.App., 36 S W.2d 1092 
—Texas Portland Cement Co. v 
Carsey, Civ.App., 3 S.W.2d 930. 

14a C.J. p 795 note 97. 

97. Mo.—Julian v Kansas City Star 
Co.. 107 S.W. 496, 209 Mo. 35. 

96. U.S.—Bain Peanut Co. v. Pinson. 
61 S.Ct. 228, 282 U.S 499. 76 L. 
Ed. 482, affirming Bam Peanut Co 
of Texas v. Pinson & Ouyger, Civ 
App., 19 S.W 2d 203, appeal dis¬ 
missed Bain Peanut Co. of Texas 
V. Pinson, 61 S.Ct. 211, 282 U.S. 
811, 76 L.Ed. 726. 

Okl.—Tulsa Tribune Co. v. Dixon, 17 
P.2d 470, 161 Okl. 196—Owens v. 
Clark. 6 P.2d 755, 164 Okl. 108. 

Tex.—Grayburg Oil Co. v. Powell, 
16 S.W.2d 642, 118 Tex. 354—South¬ 
ern Union Life Ins. Co. v. Pesek, 
Civ.App., 22 S.W.2d 1090, error dis¬ 
missed—C. R. Miller Mfg. Co. v. 
Provlne, Civ.App.. 17 S.W.2d 128. 

Contra Houston Lighting de Pow¬ 
er Co. V. Jenkins, Civ.App., 6 S.W. 
2d 1080—Dublin Mill & Elevator 
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suit against a private corporation local to the place 
where the cause of action, cither as a whole or any 
part thereof, arose.*® A “cause of action," as used 
in the statute, consists of plaintiff’s right and de¬ 
fendant’s breach or violation thereof;^ and it em¬ 
braces the entire state of facts that give rise to an 
enforceable claim,® including every fact which 
plaintiff must prove to obtain judgment,® but not 
every evidentiary fact.^ So, also, the word “arose," 
as used in such a statute, does not refer alone to the 
beginning of plaintiff's right, but to every iact 
which has arisen and inheres in the cause of ac¬ 
tion.® The phrase “or a part thereof" has the 
effect, for the purpose of venue, of dividing the 
cause of action and permitting the trial to be had 
where any portion of the cause has arisen.® The 
venue may be in the county in which plaintiff’s pri¬ 
mary right arose or it may be in the county in 
which defendant corporation’s wrongful act was 
done.*^ On the other hand, in order to sustain ven¬ 
ue under such a statute, it is necessary not only 


that defendant be a private corporation,® and that 
plaintiff have a cause of action,® but also that at 
least some part of the cause of action shall have 
arisen, that is, some part of the transaction creating 
the primary right or relating to a breach of that 
right shall have occurred, in the county where suit 
is brought.^® The allegations of the petition in an 
action against a corporation, made in good faith, 
determine the venue which plaintiff is entitled to in¬ 
voke, regardless of the fact that proof thereof may 
fail on the trial,and regardless of any defenses 
the coriKiration may have on the merits.^® 

The provisions relative to the bringing of an ac¬ 
tion against a corporation in any county where the 
cause of action or any part thereof arose are gen¬ 
erally couched in permissive language and arc 
found in statutes which also designate other coun¬ 
ties in which the action may be brought. In some 
instances, however, it has been held necessary to 
bring the action in question in the county where 
the cause of action arose.^® 


Co. V. Cornelius. Clv.App.. 6 S.'W.2d 
1027, error dLsmissed. 

•9. Tex.—Texas Portland Cement 
Co. V. Carsey, Civ.App., 3 S \V.2d 
930. 

I. Tex.—ITnited States Pipe & Foun¬ 
dry Co. V. City of Waco, 100 S.W.2d 
1099, affirmed 108 S.W.2d 432. 130 
Tex 126, certiorari denied 68 S.Ct. 
866. 302 U.S. 740, 82 L.Ed. 679— 
Brown Cracker & Candy Co. v. Jen¬ 
sen. Clv.App., 32 S,W.2d 227—Tex¬ 
as Farm Mortg. Co. v. Starkey, Civ, 
App.. 26 S.W.2d 229—Dublin Mill 
& Elevator Co. v. Cornelius, Civ. 
App, 5 S.W 2d 1027, error dismiss¬ 
ed—Savage v. H. C. Burks & Co., 
Civ.App., 270 SW. 244. 

Wis.—State v. Risjord, 229 N.W. 61, 
201 Wis. 26. 

а. Tex.—Duldin Mill & Elevator Co. 
v. Cornelius. Civ.App., 6 S.W.2d 
1027, error dismissed—Savage v. 
H. C. Burks & Co., Clv.App., 270 
S.W. 244. 

8 . Tex.—IJoffer Oil Corporation v. 
Brian, Civ App., 38 S.W.2d 696— 
Brown Cracker & Candy Co. v. 
Jensen. Civ.App., 32 S.W.2d 227— 
Dublin Mill & Elevator Co. v. Cor¬ 
nelius. Clv.App., 6 S.W.2d 1027, 
error dismissed—Union Trust Es¬ 
tate V. Orr. Civ.App., 3 S.W.2d 472 
—Savage v. H. C. Burks & Co., 
Civ.App., 270 S.W. 244. 

4. Tex.—Hoffer Oil Corporation v. 
Brian, Clv.App., 38 S.W.2d 696. 

б. Tex.—Brown Cracker A Candy Co. 
V. Jensen. Civ.App., 32 S.W.2d 227 
—San Jacinto L. Ins. Co. v. Boyd. 
Civ.App., 214 S.W. 482, 483. 

A Tex.—Stanollnd Oil ft Oas Co. 


V. Christian, Civ.App.. 64 S.W.2d 
363—Texas Portland Cement Co. v 
Carsey, Civ.App., 8 8.W.2d 930. 

7- Tex.—Texas Portland Cement Co 
V. Carsey, supra. 

• 

Xt Is oaljr meoesaaxy that some part 
of primary right or some part of 
transaction relating to breach of that 
right occurred in county where suit 
is filed.—United States Pipe ft Foun¬ 
dry Co. V. City of Waco, Civ.App., 
100 S.W.2d 1099, affirmed 108 S.W.2d 
432, 130 Tex. 126, certiorari denied 68 
S.Ct. 266, 302 U.S. 749, 82 L.Ed. 679 

8 . Tex.—Texas Coca-Cola Bottling 
Co. V. Kubena, Civ App., 90 S.W.2d 
606. 

9. Tex.—Texas Coca-Cola Bottling 
Co. V. Kubena, supra 

10. Okl,—Guaranty State Bank of 
Tishomingo v. First Nat. Bank, 260 
P. 608, 127 Okl. 292. 

Tex.—Stone Fort Nat. Bank of Na¬ 
cogdoches V. Forbess, 91 S W.2d 
674, 126 Tex, 668—Texas Coca-Cola 
Bottling Co. V. Kubena, Civ.App.. 
90 S.W.2d 606—Pittman ft Harrison 
Co. V. Shook, Civ.App.. 228 S.W. 
993. 

Wis.—State v. Frits, 214 N.W. 600. 
193 Wis. 129. 

11. Tex.—Dublin Mill ft Elevator Co. 
V. Cornelius, Clv.App., 6 S.W.2d 
1027, error dismissed—Diamond 
Mill Co. V. Adams-Childers Co- 
Civ. App., 217 S.W. 176. 

Court may asssmo, in determining 
venue, that cause of action is ol 
character petition purports to state. 
—^Texas Portland Cement Co. v Car¬ 
sey, Tex.CW.App., 3 S.W.2d 930. 
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18. Tex.—Texas Seed, etc., Co. v. 
Hairrill, Civ.App., 211 S.W. 639. 

13. &ooal action 

(1) Bocal action against corpora¬ 
tion must be brought in county 
where cause of action arose. 

Ala.—Drcnncn Motor Car Co. v. Ev¬ 
ans. 68 So. 303, 192 Ala. 160. 

Mass.—Vermont, etc., R. Co. v, Or- 
cutt, 16 Gray 116. 

14a C.J. p 791 note 94. 

(2) This is true notwithstanding a 
statute permitting corporation to be 
sued in any county in which it has 
established or usual place of busi¬ 
ness, this statute being considered 
to be confined to tran.sitory actions. 
—Vermont, etc., R Co. v. Orcutt, su¬ 
pra. 

Action, by corporation for statutory 
penalty 

A general statute requiring action 
for recovery of penalty or forfeiture 
imposed by statute to be tried in 
county where cause of action, or 
some part thereof, arose has been ap¬ 
plied to action by corporation, stock¬ 
holder in another corporation, to re¬ 
cover statutory penalty from officer 
of latter corporation.—Stanton Trust 
ft Savings Bank v. Johnson, 66 P.2d 
1188, 104 Mont. 235. 

Application for squitahls relief 

Chancery rule, requiring applica¬ 
tions for injunction or other order 
to be made in Ideality where causes 
of action arise, requires application 
to be made in codnty of defendant 
corporation's principal office or place 
of business.—Scranton Button Co. v. 
Neonlite Corporation of America, 149 
A. 369, 106 N.J.E(}. 
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b. Actions ex Oontrnctii 

By express provision or by construction of a pro¬ 
vision relating to the county where any part of the cause 
of action arosoi an action ex contractu against a cor¬ 
poration may be brought either In the county where the 
contract was made or In the eounty where It was breach¬ 
ed. By express provision, venue may be laid In the coun¬ 
ty where the contract was to be performed| and, by con¬ 
struction, it may be laid in the county where plaintiff 
performed. 

Statutes providing that an action against a corpo¬ 
ration may be commenced in any county in which 
the cause of action or a part thereof arose apply to 
actions in contract,although the corporation is a 
resident of another county-^® a cause of action, 


within the meaning of such statutes, comprehends 
the agreement between the parties, its performance 
by one, and its breach by the other.^® Consequent¬ 
ly, a part of the cause of action arose, so as to al¬ 
low suit to be brought, in the county where the 
contract was made;^^ another part arose where 
the breach occurred and another part arose, if 
performance by plaintiff is a condition precedent to 
suit, at the place of such performance-i*^ The ven¬ 
ue of an action ex contractu is properly laid, under 
such a statute, in a county wherein the whole cause 
of action,20 or one or more parts thereof,21 arose, 
but not in a county where no part of the cause of 
action arose.22 The statute does not apply so as to 


14. Arlz.—^Miller Cattle Co. v. Mat- 
tice. 298 P. 640, 88 Ariz. 180. 

Tex.—-Austin Road Co, v. Hurst. Civ. 
App., 124 S.W.2d 183—-De Garza v. 
Mafirnolia Petroleum Co., Civ.App., 
83 S.W.2d 453—Mercantile Bank & 
Trust Co. of Texas v. City of Port 
Neches, Civ.App., 47 S.W.2d 673— 
N. Hstrada. Inc., v. Terry, Civ.i^iip., 
293 S.W. 286—Silvers Box Corpora¬ 
tion V. J. E. Stone & Co . Civ.App., 
248 S.W. 1104—Brooks Supply Co 

V. Senter Bros. Sc Co., Civ.App., 245 
S-W. 101—Avery Co. of Texas v. 
Wakefield. Civ.App., 225 S.W. 875. 

Wls.—Slate V. Reid, 240 N.W. 149. 

206 Wis. 478. 

14a C.J. p 795 note 2. 

15. Tox.—General Motors Accept¬ 
ance Corporation, Civ.App., 120 S. 

W. 2d 622. 

Wis.—-State v. Rlsjord, 229 N.W. 61, 
201 Wis. 26. 

14a C.J, p 795 note 8. 

10. Mo.—Barnett v. Colonial Hotel 
Bldgr. Co., 119 8.W, 471, 137 Mo. 
App. 636. 

Tex.—^Waggoner v. Edwards, Civ. 
App., 68 S.W.2d 656—Baker-Hanna 

V. Kempner, Civ.App., 204 S.W. 350. 
Oansa of aetioa ooxaista of the con¬ 
tract and its breach.-—Continental 
State Bank of Beckville v. Mai lan¬ 
der. Tex.CJv.App., 277 S.W. 232— 
Farmers’ State Bank of Donna, Tex., 
V. Sullivan. Tcx.Clv.App., 241 S.W. 
727—Lummus Cotton Gin Sales Co. 
V. Mills. Tex.Civ.App., 233 S.W. 126 
—Early-Foster Co. v. A. r. Moore’s 
Sons, Tex.Civ.App., 230 S.W. 787. 

17. Ariz.—Arizona Superior Mining 
Co. v. Anderson, 262 P. 489, 33 Ariz. 
64. error dismissed 49 S.Ct. 177, 
278 U.S. 578, 73 L..Ed. 516. 

Okl.—Clem Oil Co. v. Oliver, 232 P. 
942. 106 Okl. 22. 

Tex.—General Motors Acceptance 
Corporation v. Lee, Civ.App., 120 S. 

W. 2d 622—^United Appliance Cor¬ 
poration V. Boyd, Civ.App., 108 S. 
W.2d 760—Waggoner v. Edwards, 
Civ.App., 08 S.W.2d 655—Stanolind 
Oil Sc Gas Co. v. Christian, Civ. 
App., 64 S.^.2d 363—HofCer Oil 


Corporation v. Brian, Civ.App., 88 
S.W.2d 696—United Hay Co. v. 
Muelier-Huber Grain Co., Civ.App., 
296 S.W. 985—Slaton State Bank v. 
Amarillo Nat. Bank, Civ.App., 288 
S.W. 639, error refused—Cllfford- 
Bell Petroleum Co. v. Banker's Pe¬ 
troleum & Refining Co., Civ.App., 
286 SW. 564—Sealy Oil Mill & 
Mfg Co. V. Barronian, Civ.App., 
282 S.W. 316—Lynch Davidson & 
Co. V. Denman Lumber Co., Civ. 
App., 272 S.W. 803—Texas Farm 
Bureau Cotton Ass’n v. Lennox. 
Civ.App., 267 S.W. 935—Farmers’ 
State Bank of Blum v. Kempner, 
Civ.App., 261 S.W. 548—Silvers Box 
Corporation v. J. B. Stone & Co., 
Civ.App., 248 S.W. 1104—Early- 
Foster Co. V. A. P. Moore’s Sons, 
Civ.App., 230 S.W. 787—Aynes- 
worth V. Peacock Military College, 
Civ.App., 226 S.W. 866. 

Wis.— State v, Reid, 240 NW. 149, 
206 Wis. 478—Stale v. Rlsjord, 229 
N.W. 61, 201 Wls. 26. 

14a C.J. p 795 note 2 [a] (2). (3). 
rb]. 

County wbersla flaal offer was ao» 
cepted 

Tex.—Southland Cotton Oil Co. v. 
Guitar. Clv.App., 3 S.W.2d 471— 
Continental State Bank of Beck- 
vllle V. Mailander, Civ.App., 277 S. 
W. 232—Owens Refining Co. v. 
Schweitzer. Civ.App.. 276 S.W. 282 
—^Farmers’ State Bank of Donna, 
Tex. V. Sullivan, Civ.App., 241 S. 
W. 727—Cowdin Grocery Co. v. 
Early-Foster Co., Civ.App., 237 S. 
W. 678—Early-Foster Co. v. A. P. 
Moore’s Sons, Civ.App., 230 S.W. 
787—^Aynesworth v. Peacock Mil¬ 
itary College. Civ.App., 225 S.W. 
866—Texas Supply Co. v. Clarke, 
Civ.App., 220 S.W. 573—^Houston 
Packing Co. v. Cuero Cotton Oil & 
Mfg. Co., Clv,App.. 220 S.W. 894. 
Ibatifloatloa of contract relates 
back to time and place of making of 
contract so that, for purpose of ven¬ 
ue, a part of cause of action arose at 
such place.—Lynch Davidson St Co. v. 
Denman Lumber Co., Tex.Civ.App., 
272 S.W. 803—Texas Farm Bureau 
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Cotton Ass'n v. Lennox. Tex.CIv.App., 

257 S.W. 935T-Lummus Cotton OIn 

Sales Co. v. Mills, Tex.Civ.App., 233 

S.W. 126. 

18. Ariz.—^Arizona Superior Mining 
Co. V. Anderson, 262 P. 489. 33 
Ariz. 64, error dismissed 49 S.Ct. 
177, 78 U.S. 678, 73 L.Ed. 616. 

Mo.—Wood V. Saylor Tie St Timber 
Co.. App., 67 S.W.2d 826—Mayo v. 
J. L. Price Brokerage Co, App., 
218 S.W. 932—Peak v. International 
Harvester Co. of America. 186 S.W, 
574. 194 Mo.App. 128. 

Okl—Boleno Refining Co. v. ZoHsch 
Oil Co., 224 P. 942, 98 Okl. 202. 

Tex.—General Motors Acceptance 

Corporation v. Lee, Civ.App., 120 S 
W.2d 622—United Appliance Cor¬ 
poration V. Hoyd, Civ.App., 108 S. 
W.2d 760—N. Estrada, Inc. v. Ter¬ 
ry. Civ.App,. 293 S.W. 286—Goliad 
Supply Co. V. G. C. Holmes & Co.. 
Civ.App., 251 S.W. 286, error dis¬ 
missed—Farmers’ State Bank of 
Donna. Tex. v. Sullivan. Civ.App., 
241 S.W. 727. 

Wls.—State V. Reid, 240 N.W. 149. 
206 Wis. 478. 

19. Okl.—Keaton v. Shiflett, 63 P.2d 
102, 178 Okl. 587. 

Tex.— Hotter Oil Corporation v. Bri¬ 
an, Civ.App., 38 S.W.2d 696—Dub¬ 
lin Mill & Elevator Co. v. Corneli¬ 
us, Civ.App.. 6 S.W.2d 1027, error 
dismissed—^N. Estrada, Inc. v. Ter¬ 
ry. Clv.App., 298 S.W. 286—Danci- 
ger v. Smith, Civ.App., 229 S.W. 
909. 

00. Tex.—Carver Sound Equipment 
Co. V. Tonahill, Civ.App., 128 S.W. 
2d 860. 

IMciag of oontraot uid porformaaoo 
by plaintiff 

21. Tex.—Davis v. Texas Life Ins. 
Co., C1V.APP., 22 S.W.2d 960—Peach 
River Lumber Co. v. Ayers, 91 S. 
W. 387, 41 Tex.Civ.App., 834, error* 
refused. 

Vsvfonnaaos by plaintiff and brsaoh 

Tex.—San Jacinto L. Ins. Co. v. Boyd» 
Civ.App., 214 S.W. 482. 

00. Mo.—State ex rel. Macon Cream- 



19 aj.s. 


COMPOBATIONB 


§ 1299 


sustain venue in a county other than that of the 
corporation's residence, where it does not appear 
that the corporate officer who entered into the 
agreement with plaintiff on which the suit is predi¬ 
cated was lawfully authorized by the corporation to 
bind it by such agrecmcnt.2S 

Of course, under constitutional or statutory pro¬ 
visions expressly so permitting, an action ex con¬ 
tractu against a corporation may be brought in the 
county where the contract was made^^ or was to be 
performed,25 or where the obligation or liability 
arose26 or the breach occurred,27 although the cor¬ 
poration’s principal place of business is in another 
county ;28 but such provisions are not applicable to 
an action on a contract implied by ]aw;29 and a 
•qualification in a particular statute that the corpo¬ 
ration shall have an office and transact business in 
the county where the contract was made or was to 


be performed will be accorded effect by allowing 
suit, under the statute, in one or the other of the 
places mentioned when, and only when, the condi¬ 
tion is fulfilled.30 

c. Actions ex Delicto 

In to far at a tort action It concerntd, there It tome 
divergence In the termt, conttructlon, and effect of 
conetitutlonal and ttatutory provltlont detignatlng the 
venue of an action againat a corporation; but in tub- 
ttance, if not in termt, tuch provisiont generally allow, 
and a few require, the action to be brought in the county 
where the tort wat committed and the eaute^of action 
arote. 

By constitutional or statutory provision, an ac¬ 
tion against a corporation for damages for tort may 
generally be brought in the county where the tort 
was committed or the injury occurred, or the cause 
of action or liability arose but where the statute 
applicable is a general one governing all actions, 


ery Co. v. Mix, 7 S.W.2d S90. 222 
Mo App. 426. 

Okl.—Tuloma Oil Co. ▼. Johantgren, 
230 P. 264. 107 Okl. SZ-Consolidat- 
ed Fuel Co. v. Gunn, 213 P. 760, 

89 Okl. 73. 

Tex.—Citizens' Nat. Bank of Abilene 
V. Overstreet, Clv.App., 46 S.W.2d 
409, error refused—Radio Equip¬ 
ment Co. V. Anderson Music Co., 
Civ.App.. 44 S.W.2d 761—Southland 
Cotton Oil Co. V. Guitar, Civ App., 
3 S.W.2d 471—Held Bros. v. Rels- 
to, Civ.App., 247 S.W. 349—Avery 
Co. of Texas v. Walker, Civ.App., 
227 S.W. 603. 

aa. Tex—Pool v.*Joy, Civ.App., 61 
S.W.2d 681. 

M. Cal.—Hiett v. Inland Pinnnee 
Corporation. 267 P. 320, 201 Cal. 
196—Smalley v. Gi'orfiro C. Peck- 
hnni Co., 166 P. 438. 176 Cal. 146— 
Brix V. People's Mut. Life Ins Co., 
12 P.2d 108, 124 Oal.App. 66—J. 
Nnknta v. Qiiaranteo Morta. Co., 
212 P. 937, 60 Cal.App. 260—Tulare 
County l»ower Co. v. Pacifle Surety 
Co., 1S5 P. 399, 43 Cal.App. 315. 
Ky.—Holcomb v. Kentucky Union Co., 

90 S.W.2d 25, 262 Ky. 192 —Graham 
v. John R. Watts & Son, 36 S.W.Zd 
859, 288 Ky. 96—Webb v. South¬ 
ern Trust Co.. 11 S.W.2d 988, 227 
Ky. 79—Nashville, C. & St. 1*. R. 
Co. V. Carrico, 26 S.W. 177, 95 Ky. 
489, 16 Ky.U. 66—Uouiaville & E. 
Mail Co. V. Mossberfi:er. 13 Ky.L. 
927. 

14a C.J. p 795 note 4. 

taat act raqnircd to complete exeeiu 
tioa 

(1) As regards venue, contract was 
made where last act required for 
completion of execution was perform¬ 
ed.—Rawaon v. J. C. Forkner Fig 
Cardens, 272 P. 1057, 206 Cal. 4— 
-Oas Appliance Sales Co. v. W. B. 


Bastlan Mfg. Co.. 262 P. 452, 87 Cal. 
App. 301. 

(2) Where defendant corporation 
signed contract in one county, and 
plaintllT subsequently signed in an¬ 
other county, plaintiff could maintain 
action in latter, since contract was 
made there.—California Bean Grow¬ 
ers' Ass'n V. C. H. & O. B. Puller 
Co., 248 P. 967, 78 Cal 522. 

28. Cal.—Hiett v. Inland Finance 
Corporation, 267 P. 820, 204 Cal 
195—Malmgren v. Southwestern 
Automobile Ins. Co.. 265 P. 512, 201 
Cal, 29—Sanborn v. Pomona I'ump 
Co., 21 P.2d 124, 131 Cal.App. 241. 
Ky.—Holcomb v, Kentucky Union Co., 
90 S.W.2d 25. 262 Ky. 192—Dye 
Bros. V. Butler, 272 S.W. 426, 209 
Ky. 199. 

14a C.J. p 795 note 5. 

Extant of psrfozmancs 

(1) To give Jurisdiction to courts 
of county on ground that contract 
was to be performed therein, con¬ 
tract must have specified or contem¬ 
plated that it was to bq performed 
completely or performed in all its es¬ 
sential parts in that county.—Job 
Iron, etc,, Co. v. Clark. 160 S.W. 367, 
150 Ky. 246. 

(2) Where contract to which a cor¬ 
poration is party is to be performed 
partly in one county and partly In 
another, the last step toward com¬ 
pletion determines situs of perform¬ 
ance, as respects county in which ac¬ 
tion on contract should be brought. 
—Union Oil Co. of California v. Ba¬ 
salt Rock Co., Cal.App., 86 P.2d 139. 
86. Cal.—Etcheverry v. Hartford Ac¬ 
cident & Indemnity Co., 266 P. 549, 
90 Cal.App. 722. 

27. Ciil.—Sanborn v. Pomona Pump 
Co., 21 P.2d 124. 131 Cal.App. 241. 

28b Cal.—Ivey v. Kern County Land 
Co.. 46 P. 926. 115 Cal. 196. 
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Colo.—Denver, etc., Constr. Co. v. 

Stout, 6 P. 627'. 8 COlo. 61. 

29. Ky.—Holcomb v. Kentucky Uh*- 
lon Co., 90 S.W.2d 25. 262 Ky. 192. 
36. Ga—Speed Oil Co. v. Aycock. 
2 S.E.2d‘ 666—Atlanta Dovr Co. V. 
Burnes. 167 S.K. 719. 46 Ga.App. 
448—Pndrlck v. M. C. Kiser Co.. 
App., 124 S.E. 901. 

Statute Is cumulative of law au¬ 
thorizing suit in county wherein cor¬ 
poration is deemed to reside by rea¬ 
son of provision in its charter des¬ 
ignating that county ajs location of 
its principal office.—Southern Lunr\- 
her Co. V. Ramsey-Wheeler Co., 144 
SE. 349. 38 GaApp. 481. 

31. Cal.—Ray Wong v. Earle .C. An¬ 
thony, Inc., 247 P. 894. 199 Cal. 
15—J. Nakata v. Guarantee Mortg. 
Co., 212 P. 937, 60 Cal App. 260. 
Pa.—Litomy v ColonI'al-Berks Real 
Estate Co., 25 Pa Pi.si. & Co. 600. 
17 Lehigh Leg.J. 13. 

Tex.—Texas Coca-Cola Bottling Co. 
v. Kuliena, Civ.App.. 00 S.W.2d 605 
—Fort Worth Warehouse & Stor¬ 
age Co, v. Maddodks, Civ.App., 33 
S.W.2d 227—Brown Craqk4r & Can¬ 
dy Co. V. Jensen, Civ.App., 32 S.W. 
2d 227—Marble Fulls Textile Mills 
Co. V. Barmore. Civ.App., 13 S.W. 
2d 393, 395—City Nat. Bank of 
Spur V. Rhome-Farmer Livestock 
Commission Co., Civ.App., 259 S.W. 
184—Littlefield State Bank v. 

Moore. Civ.App.. 257 S.W. 1007— 
Avery Co. of Texas v. Hamson Co.. 
Cn^App.. 254 S.W. 1016, reversed on 
other grounds. Com.App., 267 S.W. 
254. 

14a C.J. p 796 note 8. 

Farisli whsrs damags dons or tres¬ 
pass eommlttsd 

La.—Laborde v. Louisiana R. & Nav. 
Co„ 2 La.App.. 331—Bowers v. Or¬ 
leans Producing & Refining Corpo¬ 
ration, 1 La.App. 784. 
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irrespective of whether defendants are individuals 
or corporations, a corporation is not suable in a 
tort action outside the county wherein it resides un¬ 
less it carries on regular business in such other 
county, which it does not do when it merely sub¬ 
mits bids and solicits business in such county.32 
Under a statute providing in what counties an ac¬ 
tion ex delicto must be brought, the action must 
be brought in one of such counties, notwithstanding 
other statutory provisions permitting actions 
against a corporation in any county where it does 
business by agent.33 When the county where the 
injury occurred or the cause of action, or some part 
thereof, arose is the basis of venue, it is immaterial 
that plaintiff resides in another county,^^ that the 
corporation’s principal office or place of business is 
located in another county,or that the corporation 


does not do business by agent in the county where 
suit is brought but under some statutes it is 
deemed necessary, as well as sufficient, that the cor¬ 
poration have an agent, agency, or place of business 
in the county in which the cause of action originat- 
ed.37 

Nature of injury. Under statutes declaring the 
venue in actions against corporations for personal 
injuries to be the county where the injury occur¬ 
red, the term "personal injuries” is not restricted 
to direct physical hurts to the body of a person, 
but comprehends mental distress, annoyance, incon¬ 
venience, and humilia.tion.3* The word “injury” is 
used in the phrase “where the injury occurred,” in 
its proper legal sense of wrong, importing a wrong¬ 
ful act or omission, as distinguished from “cL'im- 
age,” which is the result of the wrongful act. Con- 


Acts or omissions 

(1) Such provision applies ref?ard- 
less of whether cause of action aris¬ 
es from affirmative act or from an 
omission, such as passive nesli^ence. 
La.—O’Brien v. Delta Air Corpora¬ 
tion. 178 So. 489. 188 La. 911. 

Tex.—American Asphalt Co. v. 
O'Rear. Civ.App.. 36 S.W.2d 779. 
followed in American Asphalt Co 
V. Commlns, Civ.App.. 36 S.W.2d 
781. 

(2) As Louisiana statute onco read, 
however, it applied only to actions 
for damaf?es arisinf? from acts ac¬ 
tually done or committed.—Labarre 
V. Burton-Swartz Cypress Co., 63 So. 
113, 126 La. 982. 

14a C.J. p 796 note 16. 

(3) It did not apply to actions for 
damaffes ari.sin£r from nonfeasance or 
negligrence.—Devons v. Lee Itoeeing 
Co.. 46 So. 612, 121 La. 518. 

14a C.J. p 796 note 17. 

Injury oocnrrinir partly In county 

It is suffloient if injury occurred 
partly within county where suit is 
brougrht. 

Ala.—Southern R. Co. v. HarriniTton, 
52 So. 57, 166 Ala. 630, 139 Am.S.R. 
59. 

Cal.—Ray Wong v. Earle C. Anthony, 
Inc., 247 P. 894, 199 Cal. 15. 
scatters to he shown 

(1) To support venue of tort ac¬ 
tion against corporation in a county 
other than that of its residence or 
domicile, it is essential to show 
that a tort was committed in goun- 
ty.—Select Inv. Co. v. Cloud, Tex. 
Civ.App.. 120 S.W.2d 557. 

(2) In addition to such showing, it 
is necessary to show that defendant 
is a corporation —Vilbig Motor 
Freight Lines v. Jenness, Tex.Civ. 
App., 34 S.W.2d 684, followed in Vll- 
big Motor Freight Lines v. Hendl, 34 
S.W.2d 685 and Vilbig Motor Freight 
Lines v. Marek, 34 8.W.2d 685. 


(3) Where negligence of employee 
is charged, it is necessary to estab- 
ILsh that he was acting either by or¬ 
ders of his employer or in usual 
course of his employment.—John P. 
Camp Drilling Co. v. Steele, Tex.Civ. 
App., 109 S.W.2d 1038. 

(4) Venue is in county where pros¬ 

ecution complained of terminated in 
defendant's favor, since cause of ac¬ 
tion could not come into existence 
until such termination.—Grenada 
Bank v. Petty, 164 So. 316, 174 Miss, i 
415. I 

Aetloa for malioioas prosscutloa 

(1) An action for maliciously, and 
without probable cause, instituting a 
suit against plaintiff may be brought 
in county where suit was instituted. | 
—Winn V. Carter Dry Goods Co, 43.! 
S W. 436, 102 Ky. 370, 19 Ky.L. 1418. j 

(2) The fact that a malicious pros¬ 
ecution was instituted In one county 
and an arrest made in another coun¬ 
ty does not present any conflict be¬ 
tween a statute designating county 
where crime, offense, or trespass was 
committed as venue of a suit bas«‘d 
on such crime, offense, or trespass, 
and applying regardless of whether 
crime, offense, or trespass was com¬ 
mitted by individual or corporation, 
and another statute allowing suit 
against corporation to be brought 
in any county where cause of ac¬ 
tion or any part thereof arose, as 
the arrest is no part of cause of ac¬ 
tion. but can be proved merely in ag¬ 
gravation of offense and to increase 
damages.—^Warwick v. First State 
Bank of Temple, Tex.Civ.App., 296 
S.W. 348. 

(3) Under constitutional provision 
of California, however, it is held that 
corporation may be sued for mali¬ 
cious prosecution in county in which 
plaintiff resided, and was arrested 
and Imprisoned, although proceedings 
were instituted in another county.— 
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Ray Wong v. Earle C. Anthony, Inc., 
247 P. 894, 199 Cal. 15. 

Action for defamation see the C.J.S. 
title Libel and Slander | 158, also 
37 C.J. p 19 note 43. 

Suit for oompoasatioa under work¬ 
men's compensation or emplo.vers' lia¬ 
bility act is. when defendant is a 
qorporatlon. within application of 
statutes governing venue of suits 
against corporations—Jenkins v Sal- 
men Brick & Lumber Co, 86 S'). 601. 
148 La. 29—airolr v. Celotex Co., 119 
So. 777, 10 La.App. 141. 

32. Md—^M. J. Grove Lime Co. of 
Frederick County v Wolfenden, 188 
A. 794, 171 Md. 299. 

33. Ala.—Hatcher v. Southern R 
Co., 68 So. 55. 191 Ala 634--A]a- 
bama Great Southern R. Co. v. Am¬ 
brose. 50 So 1030, 163 Ala. 220. 

34. Ala.—American Coal Corp. v. 
Roux, 68 So. 970, 192 Ala. 574. 

35. Okl.—State v. District Court of 
Cherokee County, 264 P. 154, 129 
Okl. 210—Oklahoma Pub. Co. v. 
Kendall, 221 P. 762, 96 Okl. 194. 

14a C.J. p 796 note 11. 

Statute is aot unjoastitntloaal on 
this account.— Mai tin A Thompson v. 
Allen, Ga., 2 S E.2d 668. 

33. Ala.—American (’oal Corp. v. 
Roux. 68 So. 970, 19*2 Ala. 574. 

37. Ga —Martin & Thompson v. Al¬ 
len. 2 SE.2d 668—Nalley A Co v. 
Moore. 181 S E. 429, 51 Ga.App. 
718—Ellis V. Southern Express Co., 
110 S.E. 43, 27 Ga.App. 738. 

14a C.J. p 796 note 8 [cl. 

It is otherwiee as to actions 
against slsotrio eompaalas, vtmue of 
whi<;h is governed by different stat¬ 
ute.—Price V. Ketchum. 115 S.E. 32, 
29 Ga.App. 179. 

38. Ala—Hatcher v. Southern 11. 
Co., 68 So. 56, 191 Ala. 634. 

14a C.J. p 796 note 16. 



19 C.J.S. 


CORPORATIONS 


§ 1801 


sequcntly, the venue must be laid in the county 
where the wrongful act was done or occurred, rath¬ 
er than in the county, or any county, where the re¬ 
sulting damage occurred.^* 

§ 1300. - Situs of Land 

It is proper to eue a corporation for the recovery of 
real property or the determination of title thereto In the 
county wherein the subject of the action Is situated. 

An action against a corporation for the recovery 
of real property or of an estate or interest therein, 
or for the determination in any form of a right, ti¬ 
tle or interest in real property is properly brought 
in the county in which the subject of the action or 
some part thereof is situated,^although the corpo¬ 
ration has its place of business in another coun¬ 
ty.^ ^ 

§ 1301. - Change of Venue 

The venue of an action by or against a corpora¬ 
tion may be changed on a proper and sufficient showing 
that the action was not brought In the proper county 
or that prejudice or some other statutory ground for a 
change of venue exists. 

Except under a statute which is construed not to 
confer the right to a change of venue on a corpo¬ 
ration^ 2 and, as so construed, is held not to be un- 
constitutional,^3 a corporation has the same right, 
on a proper showing, to a change of venue as is 
accorded to any party litigant.^^ Accordingly, the 
corporation may be entitled to a change of venue 


on the ground of local prejudice^® or prejudice of 
the trial judge and, under the express provi¬ 
sions of some statutes, in actions against corpora¬ 
tions having more than fifty stockholders, pending 
in the county in which the corporation keeps its 
principal office or transacts its principal business, 
the opposite party may, on the ground of local prej¬ 
udice, apply for a change of venue.^^ When a cor¬ 
poration sues in a county other than that designated 
by its charter as its principal place of business, the 
court not having jurisdiction otherwise, defendant 
is entitled to a change of venue to that county.^® 
Ordinarily, it is proper to deny a motion for re¬ 
moval of an action properly begun by a domestic 
corporation in the county wherein its principal place 
of business is located hut even though a corpo¬ 
ration sues in the county designated by its charter 
as the location of its principal office and place of 
business, yet where its residence in such county is 
merely nominal and fictitious and was established 
there to make it inconvenient and expensive for de¬ 
fendants, residing in a distant county, to defend 
against causes of action arising there, the court may 
grant a change of venue for the convenience of wit¬ 
nesses and to promote the ends of justice.®® If an 
action against a corporation is brought in one of 
the counties prescribed by statutory or constitution¬ 
al provision, it is no ground for a change of venue 
that the action is not brought in the county of the 
corporation’s residence or principal place of busi¬ 
ness;®^ but uhere the action is not brought in a 


39. Ala.—Age-Herald Pub. Co v 
Huddleston. 92 So 193. 207 Ala 40. 
37 A L. K 898 

40. Cal.—(Jroi’era* Fruit Growing 
Union V. Kern County L<nnd Co 
89 P. 120. 150 Cal. 466. 

14a C.J. p 796 nutc 18. 

41. Cal.—Baker v. Plremen’s Fund 
Ins. Co., 14 P. 686. 73 Cal. 182. 

4a. Miss.—Nicholson v. Gulf, Mobile 
& Northern R. Co., 172 So. 306, 177 
MIS.S. 844. 

43. Miss—Morrlmac Veneer Co. v. 

McCalip, 92 So 817. 129 Miss 671. 
44b Cal.—Grocers' Fruit Grow'ing 
Union v. Kern County Land Co , 89 
I*. 120, 150 Cal 466—^\Vork v As¬ 
sociated Almond Growers of Paso 
Robles. 245 P. 790. 76 Cal App. 708. 
14a C.J. p 796 note 20. 

Bight mm to one of two eanoos of ao- 
tloa 

Place of trial will be changed 
where there are two causes of ac¬ 
tion against corporation, under one 
of which only it has right of trans¬ 
fer.—Sanborn v. Pomona Pump Co.. 
21 P.2d 124, 131 Cal.App. 241. 

4B. Tex.—Ferguson Seed Farms v. 
McMillan, Com.App., 18 S.W.2d 696. 


63 A.L.R 1009, reversing, Civ App.. | 
296 SW 902. 

14a C.J p 796 note 21. 

46. Ind.—New York Fidelity, etc., 
Co. V Carroll, 117 NE 858. 186 
Ind. 633. 

Wis—State V. Milwaukee Chamber 
of Commerce. 3 N.W. 760, 47 Wis. 
670—Western Bank v. Tallman, 15 
Wis. 92. 

47- U.S.—Cincinnati St. R. Co. v. 
Snell. 24 S.Ct. 319, 193 US 30, 48 
I. Ed 604. affirming 65 N.K 1134. 
66 Ohio St. 670 

Ohio.—Snell v Cincinnati St. R Co., 

64 N.E. 270, 60 Ohio St 256, ap¬ 
peal dismissed 21 S Ct 205, 179 

U. S. 395, 45 UEd. 248. 

48. N.T.—Ro.s8ie Iron-Works v 

Westbrook. 13 N.Y.S. 141, 59 Hun 
345. 

49. N.C.—Eastern Cotton Oil Co v. 
New Bern Oil & Fertilizer Co., 108 
SE 411, first ease, 204 N.C 362. 
followed in Eastern Colton Oil Co 

V. New Bern Oil & Fertilizer Co., 
168 S E. 411, second case. 204 N.C. 
363, Eastern Cotton Oil Co. v. New 
Bern Oil & Fertilizer Co., 168 S.E. 
412, 204 N.C. 364. 
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51k N.Y.—Northw'ay Holding Co. v. 
Parker, 18$ N.y.,S. 681. 114 Misc. 
57. 

61. Cal.—Whitney v. Sellers* Com¬ 
mission Co. 62 P. 472, 130 Cal. 
1S8—McUiiftle V. California Tehama 
Band Corporation, 32 P.2d 385, 138 
Cal.App. 245—Buck v. James Mo- 
Clatchy Pub Co, 287 P. 364, 105 
Cal App 248—W. J. Bush & Co. v 
Van Camp Sea Food Co., 196 P. 918. 
61 Cal App. 440. 

Tex.—De Shong Motor Freight Bines 
V. North Texas (*oach Co.. Civ.App., 
108 S.W2d 766—Oulftex Biquor 
Corporation v. Blake, Civ App., 100 

5 W.2d 1060—Panhandle Compress 

6 Warehouse Co. v Dorum, Civ. 
App., 95 SW.2d 186, error dis¬ 
missed—^Waples-lMatter Co. v. 
Montgomery, Civ.App., 65 S.\V.2d 
391—BMrst Nat. Bank v. Childs. Civ. 
App., 231 S.W. 807, error refused 

Wash —State v. Superior Court for 
Asotin County, 290 P. 331, 158 

Wash. 7. 

14a C.J. p 796 note 25. 

Some other ground is necessary.— 
Masajiro Nakaiiishi v. Policy Hold¬ 
ers' Bife Ins. Ass'n of Bos Angeles. 
19 P.2d 287, 129 Cal.App. 747—Lake- 
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county so prescribed, or where no other venue is 
prescribed, the corporation is entitled as a matter of 
right to a change of venue to the county of its res- 

idence.62 

Application, evidence^ and determination. To 
warrant a change of venue in an action by or 
against a corporation, there must be a proper ap¬ 
plication there for,63 and a sufficient showing, by 
affidavit or otherwise, of the requisite facts.®^ It 
has been asserted that the location of the corpora¬ 
tion or its principal place of business is a question 
of fact for the court to determine on a motion for 
a change of venue,6® and that the court is clothed 
with discretion in deciding on the sufficiency of the 
affidavits and the credibility of affiants.®® Under 
some statutes, it is even discretionary with the court 
whether it will grant a change of venue.®*^ On the 
other hand, an uncontradicted statement in an affi¬ 


davit as to the residence of the corporation is suf¬ 
ficient,®* and, according to some authorities, is con¬ 
clusive.®* Also, under some statutes, on the serv¬ 
ice and filing of a timely demand for a change of 
venue supported by an affidavit of residence in the 
county to which the change is demanded, the trans¬ 
fer is ipso facto accomplished, and the case cannot 
be remanded unless the affidavit of residence is 
traversed and the court to which the venue has been 
changed determines that the affidavit is false or the 
files disclose on their face that the demand and 
supporting affidavit are nullities.** An affirmance 
by a judge of an order of the clerk denying a mo¬ 
tion for removal is conclusive as against a second 
motion made before the judge.*! 

The affidavit of a corporation for a change of 
venue, it has been held, may be made by any rec- 


side Ditch Co. v. Pack wood Ditch Co.. 
195 P. 284, 50 Cal.App. 296. 

58. Cal.—^Walker v. Wells Fargo 
Bank & Union Trust Co.. 65 P.2d 
1299, 8 Cal.2d 447—McDonald v. 
California Timber Co.. 90 P. 648. 
161 Cal. 159—Union Oil Co. of Cal¬ 
ifornia V. Basalt Rock Co.. App > 
86 P.2d 139—Rushing v. Pickwick 
Stages System, 298 P. 160. 113 Cal. 
App. 240—Gas Appliance Sales Co. 
v. W. B. Bastian Mfg. Co., 262 P. 
462, 87 Cal.App. 301—^Work v. As¬ 
sociated Almond Growers of Paso 
Robles. 245 P. 790. 76 Cal.App. 708. 
Minn.—Ceska Farmarska Vzajemne 
Pojistujici Spolecnost v. Pavok, 279 
N.W. 747. 

N.C.—McCue V. Times-News Co., 166 
S.E. 129. 199 N.C. 802. 

14a C.J. p 797 note 26. 

53. Flea la ahatemsat on ground ac¬ 
tion was brought in wrong county 
may be treated by the court, with 
defendant’s acquiescence, as essen¬ 
tially a motion to transfer action to 
the proper county.—Blanchette v. 
New England Telephone & Telegraph 
Co.. N.n., G A.2d 161. 

Cross motloa 

Under some statutes a plaintiff 
who began an action against a cor¬ 
poration in a county other than that 
in which It had its principal place 
of business may. where the corpora¬ 
tion moves to change the place of 
trial to the county wherein it had its 
principal place of business, file a 
cross motion to retain the action in 
the county where it was begun on j 
account of convenience of witnesses. 
—Behrman v. Pioneer Pearl Button 
Co., 181 N.Y.S. 69, 190 App.Div. 843. 

54L Cal.—^McDufBe v. California Teh¬ 
ama Liand Corporation, 32 P.2d 385, 
138 Cal.App. 246—^Meyrose v. Pa¬ 
cific Acceptance Corporation. 208 P. 
986. 58 CaLApp. 478. 


N.Y.—De Grasse Paper Co. v. North¬ 
ern New York Coal Co., 188 N.Y S. 
269. 196 App.Div. 719. reversing 185 
N.Y.S. 86. 113 Misc. 688. 

14a C.J. P 797 note 33. 

DeiaaiLd for ohange 
The afiidavit must show that writ¬ 
ten demand required by statute has 
been served on plaintiff, and that he 
i has neglected or refused to consent 
I to change.—Gotthelf v. Merchants’ 

I Bank. 145 N.W. 642, 33 S.D. 259. 
Bssldenos or principal place of bnsl- 
I ness of corporation 

(1) Where it is sought to obtain 
change of venue to county of res¬ 
idence or principal place of busiiies.s 
of corporation, the affidavit must 
state residence of corporation or 
location of its principal place of 
business at time of commencement of 
action. 

Cal.—Heidel v. California Transit Co.. 

266 P. 290, 204 Cal. 21. 

S.D.—Gotthelf V. Merchants' Bank, 
146 N.W. 642. 33 S.D. 269. 

(2) It has been held that corpo¬ 
ration's certificate of incorporation, 
stating location of its principal of¬ 
fice Is conclusive evidence of resi¬ 
dence, in absence of showing of 
change of location pursuant to stat¬ 
utory method.—Gerhauser Bros. v. 
Estopco, Inc., 293 N.Y.S. 644. 

(3) However, it has also been held 
location of defendant corporation in 
certain county is not established by 
its articles of incorporation stating 
its location in that county, where 
service could not be made there and 
on the hearing defendant did not 
claim any place of business or office 
or that it did business in that county. 
—State V. Circuit Court of St. Croix 
County. 189 N.W. 269, 178 Wis. 89. 
Facts or legal coaolusioiui 

(1) The affidavit must state facts 
and not legal conclusions. 

986 


Mo.—St. Louis, etc., R. Co. v Fow¬ 
ler, 20 S.W. 1069. 113 Mo 468. 
Mont.—State v. Richland County Sev¬ 
enth Judicial Dist. Ct., 176 P. 61.7, 
56 Mont. 830. 

(2) An allegation that prejudice 
exists against president of defend¬ 
ant corporation, preventing fair trial, 
is allegation of fact.—Ferguson Seed 
Farms v. McMillan. Tex.Com.App., 18 
S.W.2d 696, 63 A.L.R. 1009, reversing, 
Civ.App., 296 S.W. 902. 

Fvideace held to support original 
venue 

Cal.—Ward v. Great Western Power 
Co. of California, 27 P.2d 937, 135 
Cal.App. 687—Lakeside Ditch Co. v. 
Packwood Ditch Co., 195 P. 284, 50 
Cal.App. 296. 

Iowa.—Farmers’ Sav. Bank of Mur¬ 
ray v. Planters’ Terminal Elevator 
Co. of Des Moines. 204 N W. 298, 
200 Iowa 434—Babb v. Herring Mo¬ 
tor Co., 186 N.W. 672, 193 Iowa 
794. 

Tex.—United Appliance Corporation 

V. Boyd, Civ.App., 108 S.W.2d 760. 

65. Wis.—State v. Circuit Court of 
St. Croix County, 189 N.W. 259, 
178 Wis. 89. 

56. Ohio.—State v. Wilson. 12 Ohio 
Clr.Ct. 636, 7 Ohio Cir.Dec. 17. 

57. Pa.—Denny v. Cresson. etc., R. 
Co., 2 Pa.Co. 645. 

B8L Cal.—Cohn v. Central Pac. R. 
Co., 12 P. 498, 71 Cal. 488. 

69. Cal.—Gas Appliance Sales Co. v. 

W. B. Bastian Mfg. Co.. 262 P. 462, 
87 CaLApp. 301. 

Sa Minn.—State ex rel. McClellan 
Paper Co. V, District Court of Hen¬ 
nepin County, 273 N.W. 88, 199 
Minn. 607. 

61. N.C.—Rutherford College v. 
Payne. 184 S.E. 827, 209 N.C. 792. 
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ognized officer of the corporation.^* In some states 
it must be made by an officer of the corporation,** 
and cannot be made by the corporation’s attorney or 
agent.** In other states, an agent or employee suf¬ 
ficiently acquainted with the facts may make the 
affidavit in behalf of the corporation.** A local 
agent of a corporation may not be a member or of¬ 
ficer thereof so as to disqualify him from being a 
compurgator to its affidavit for a change of ven¬ 
ue.** If the affidavit is made in the corporation’s 
behalf by a person incompetent to do so, the corpo¬ 
ration may be permitted to correct the defect by 
having one of its officers swear to the affidavit.*^ 

Defendant corporation, applying for a change of 
venue, has the burden of establishing the facts en¬ 
titling it to a change ;** but when it makes a prima 
facie case by showing its residence or principal 
place of business to be in another county or, under 
statute, by filing a plea of privilege complying in 
form and substance with the statutory requirements, 
the burden is on plaintiff to prove affirmatively the 
facts relied on to confer venue.** Plaintiff need 
not prove facts not relied on to confer venue.^* 


§ 1302. :-Waiver 

A corporate defendant may waive Ita objection 
that it ie being eued In the wrong county. 

It has been held under the statutes of a few states 
that the objection that a corporation is being sued 
in the wrong county goes to the jurisdiction of the 
subject matter and not of the person, and, therefore, 
cannot be waived but, by reason of statutory 
changes, this rule no longer obtains in some of such 
states.^* As a general rule, the right to a partic¬ 
ular venue is a personal privilege which may be 
waived by a corporation,^* and is waived by ap¬ 
pearing generally or answering to the merits,'^* 
or by failing to make the demand as provided by 
statute;"^* and this is true, although none of the 
parties to the suit reside within the jurisdiction in 
which the suit is brought.'^* Such waiver cannot be 
overruled at the instance of stockholders and cred¬ 
itors not parties to the suit as brought but who were 
afterward permitted to intervene.'^^ 

There is no waiver where defendant asserts its 
rights as soon as they are available to it under plain¬ 
tiff’s pleadings.^* If a demand that the place of 
trial be changed to the proper county is made pur¬ 
suant to statute, defendant corporation need not 
move to change the place of trial until after the 


OB. Ill.—Commercial Ins. Co. v. 

Mehlman, 48 111. 313, 95 Am.D. 543. 
Iowa.—McGovern v. Keokuk Lumber 
Co.. 16 N.W. 106. 61 Iowa 265. 

14a C.J. p 797 note 27. 

03. Ind.—New York Fidelity, etc.. 
Co. V. Carroll. 117 NB. 868, 186 
Ind. 633. 

Wis.—^Wheeler, etc.. Mfg. Co. v. Law- 
son. 16 N.W. 898. 67 WIs, 400— 
Western Bank. etc. v. Tallman, 16 
Wis. 92. 

IM. Ind.—Southern Surety Co. v. 
Kinney. 127 N.E. 675. 74 Ind.App. 
205. 

14a C.J. p 797 note 29. 

Oft. Iowa.—Jones v. Chicago, etc., R. 

Co.. 36 Iowa 68. 71. 

Pa.—Vankirk v. Pennsylvania R. Co.. 

76 Pa. 66, 18 Am.R. 404. 

14a C.J. p 7a7 note 30. 

OOi Tex.—Texas, etc., R. Co. v. 
Pierce. 30 S.W. 1122, 10 Tex.Civ. 
App. 429. 

14a C.J. p 797 note 81. 

07. Tex.—Kelly v. A. B. Crouch 
Groin Co.. Civ.App.. 174 S.W. 680. 
ao. Cal.—Union Oil Co. of California 
V. Basalt Rock Co., App., 86 P. 
2d 139—Rowe v. Policy Holders 
Life Ins. Ass’n, 21 P.2d 443. 131 
Cal.App. 889. 

Mont.—State v. District Court of 
Seventh Judicial Diet, in and for 
Richland County. 176 P. 618. 66 
Mont. 280. 

6B. Cal.—Ward v. Great Western 


Power Co. of California, 27 P.2d 
937. 136 Cal.App. 687—California 
Bean Growers’ Ass'n v. C. H. & O. 
B. Puller Co, 248 P. 967, 78 Cal. 
App. 622—Hammond v. Ocean 
Shore Dev. Co., 133 P. 978. 22 Cal. 
App. 167. 

Tex,—^J. C. Wooldridge Lumber Co. v. 
Moss, Civ.App., 100 S.W.2d 736— 
Fordyce Gravel Co. v. Springs, Civ. 
App., 79 S.W.2d 1111—Texas Em¬ 
ployers* Ins. Ass’n v. Collier. Civ. 
App., 77 S.W.2d 878. 

70L Tex.—^Tipton v. Board of Pen¬ 
sions of Presbyterian Church in U. 
S. A.. Civ.App.. 82 S.W.2d 1044. 

71. S.C.—Hunter v. D. W. Aider- 
man, etc, Co.. 61 S.B. 202. 79 S.C. 
656. 

Wash.—Rlchman v. Wenaha Co.. 133 
P. 467, 74 Wash. 370. 

14a C.J. p 797 note 37. 

Statute relates to Jurlsdlctloa rath¬ 
er than venue 

Wash.—State v. Superior Court of 
Yakima County. 252 P. 923, 142 
Wash. 296. followed in State v. 
Superior Court of Yakima County. 
252 P. 924. 142 Wash. 69^—State 
V. Mills. 249 P. 8. 140 Wash. 367— 
State V. Joiner. 244 P. 561, 138 
Wash. 212. 

TB. Wash.—State ex rel. Seattle 
Baseball Club v. Superior Court of 
Yakima County, 76 P.2d 929, 193 
Wash. 326. 

73. Fla.—Okeechobee County v. 
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Florida Nat. Bank of Jacksonville. 
150 So. 124. 112 Fla. 309. 

14a C.J. p 797 note 38. 

74. U.S.—Drew v. Burley, D.C.Or., 
287 P. 916. 

N.J.—Emele v. Arrow Carrier Corpo¬ 
ration, 146 A. 790, 7 N.J.Misc. 

625. 

Or.—State v. Aimeda Consol. Mines 
Co., 212 P. 789. 107 Or. 18. 

14a C.J. P 797 note 38. 

7B. Utah.—Dee v. San Pedro, etc., R. 

Co.. 167 P. 246, 50 Utah 167. 

14a C.J. p 797 note 39. 

Statutory ehange 

(1) As it once read, the Washing¬ 
ton statute requiring a demand did 
not apply to corporations.—McMaster 
V. Advance Thresher Co., 88 P. 760, 
10 Wash. 147. 

(2) Under procedure as now fixed, 
both by statute and rule of practice, 
corporation sued In wrong county 
must seasonably apply for change 
of venue under same rules as natural 
person.—State ex rel. Seattle Base¬ 
ball Club V. Superior Court of Ya¬ 
kima County. 76 P.2d 929, 193 Wash. 
326. 

78b U.S.—Central Trust Co. v. Mc- 
Gcorge. Va.. 14 S.Ct 286, 151 U.S. 
129. 38 L.Bd. 98. 

77. U.S.—Central Trust Co. v. Mc- 
George. supra. 

78. Tex.—Wood v. Fulton Property 
Co.. Civ.App., 90 S.W.2d 617. 
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time to amend the complaint expires.^* An express 
waiver by a domestic corporation, although filed in 
the office of a state commission, is without binding 
effect on the corporation in a subsequent suit, where 
it is not filed in the suit and it is not required by 
the laws of the state to be filed anywhere.*® 

A natural person sued with a corporation waives 
his right to raise the question of venue when he 
fails to avail himself of the provisions of a statute 
by filing a plea in abatement.*! 

§ 1303. Time to Sue, Limitations, and Lach¬ 
es 

An action by or against a corporation should be in¬ 
stituted after the cause of action has accrued and before 
the suit has become barred by limitation or laches. 

An action by a corporation is premature when 
it is brought before the performance of conditions 
precedent.** 

Unless they are included in some exception es¬ 
tablished by law, statutes of limitation run for and 
against corporations;** but prescription is inter¬ 
rupted by the filing of suit where it is expressly so 
provided by statute.*^ A constitutional provision 
prohibiting the enactment of laws prescribing dif¬ 
ferent limitations for actions against corporations 


from those for actions against natural persons is 
not violated by a statute limiting the time for bring¬ 
ing a certain kind of action against a corporation, 
where the action is of such a nature that it can be 
brought only against a corporation and not against 
a natural person.*® 

A corporation may be precluded by laches from 
suing in equity or interposing an equitable set¬ 
off;** and it is no answer to a defense of laches 
or limitations that the corporation was for a time 
without officers and directors ;*7 but mere delay not 
causing any injury or change of position does not 
constitute such laches as will bar the suit.** 

§ 1304. Parties 

No departure from the general rules relating to par¬ 
ties is called for by the fact that an action is brought 
by or against a corporation or to obtain relief which af¬ 
fects its interests. An officer, agent, employee, or stock¬ 
holder of a corporation Is neither a proper nor necessary 
party to an action by or against It unless some personal In¬ 
terest or liability on his part Is involved in the suit. 

The rules for determining who are proper and 
necessary parties in civil actions generally are or¬ 
dinarily applicable in actions by and against corpo¬ 
rations.** A corporation may be a proper party 
plaintiff*® or defendant;*! and ordinarily it is a 


79. N.T.—Conroe v. Nation Protec¬ 
tion Ins. Co., 10 How.Pr. 403. 

80. Fla.—Southern Brewing: Co. ▼. 
May. 166 So. 627. 122 Fla. 443. 

81- Va.—Pereira v. Davis Financial 
Agrency. 136 S.E. 823. 146 Va. 215. 

82. Wis.—Federal Mortgr. Co. v. 
Slmes, 245 N.W. 169, 210 Wis. 139, 

83. Kan.—Ft. Scott v. Schulcnberg:, 
22 Kan. 648. 

W.Va.—Stuart v. Greenbrier County, 
16 W.Va. 96. 

14a C.J. p 790 note 19. 

A corporation Is person** with¬ 
in the meaning of statutes of limi¬ 
tations. — People V. Trinity Church, 
22 N.Y. 44. affirming 30 Barb. 637—14 
C.J. p 65 note 98. 

8A La.—Barlow v. Southern Cities 
Distributing Co., App., 149 So. 299. 
.85. Pa.—Gorges v. Greater Adelphi 
Building & Loan Ass’n, 185 A. 815, 
322 Pa. 569, reversing 182 A. 804, 
120 Pa.Super. 322. 

88 . Ind.—Thorp v. Ogle Coal Co., 
163 N.E. 423. 90 Ind.App. 508. 

87- Utah.—Jones Mining Co. v. Car¬ 
diff Min. & Mill. Co.. 191 P. 426. 66 
Utah 449. 

88 - Wis.—Federal Mortg Co. v. 
Simes, 246 N.W. 169, 210 Wis. 139. 

89. U.S.—^Texas Co. v. Central Fuel 
Oil Co.. Okl.. 194 F. 1, 114 C.C.A. 
21 . 


Mo.—Adam Roth Grocery Co. v. 
Hotel Monticello Co.. 128 S.W. 642. 
148 Mo.App. 51.3. 

14a C.J. p 798 note 44. 

Persons who will he affected by re¬ 
lief sought are necessary parties in 
an action by a corporation.—Charles 
A. Hill & Co. V. Belmont Heights 
Baptist Church. 69 S.W.2d 612, 17 
Tenn.App. 603. 

The state has no greater authority 
to Intervene in the litigation of 
controversies between individuals 
and corporations than any other in- 
dllTerent party has.—People v 
O’Brien. 18 N E. 692, 111 N.Y. 1, 7 
Am.S.H 684. 2 L.K.A. 255. 

9a As real party in Interest 
Ind.—McBroom v. Lebanon, 31 Ind. 
268. 

Mich.—Michigan Grey Iron Castings 
Co. v. Coulson, 203 N.W. 97, 230 
Mich. 86. 

Mo—R. W. Wilson Motor Co. v. 
Hoover, 293 S.W. 61, 222 Mo.App. 
670. 

Bnforoemsnt of sight aoqnired Inde- 
pen^ntly in corporate oapaoity 

A corjftration may maintain an ac¬ 
tion on a note against one of the 
makers where, in purchasing the 
note, it acted as an entity and not 
as the agent or alter ego of another 
maker.—^Welfare Inv. Co. v. Stowell. 
44 P.2d 625. 6 Cal.App.2d 444, rehear¬ 
ing denied and amended 46 P.2d 212, 
6 Cal.App.2d 444. 
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91. Interested party 

In an action for breach of a con¬ 
tract of employment, defendant was 
properly named as the interested par¬ 
ty and its claim that it was a differ¬ 
ent entity from a corporation of the 
same name, with which plaintiff's 
original contract was made, was 
without merit, where the contract 
was authorized by defendant through 
its vice president, and both corpora¬ 
tion.** recognized plaintiff's employ¬ 
ment as being for defendant.—Ameri¬ 
can Trading Co. v. Steele, C.C.A. 
China. 274 F. 774. 

Where railroad is la haads of trus¬ 
tees exercising the same functions 
the corporation is formed to exercise, 
and who were selected by the cor¬ 
poration as well a.s by its bondhold¬ 
ers, and are operating the road to 
earn money to be applied in payment 
of the debts of the corporation, the 
trustees will be regarded as the 
agents of the corporation so far as 
relates to the transaction of business 
with third persons, and such per¬ 
sons may sue the corporation and re¬ 
cover damages in an action to re¬ 
cover the value of goods delivered to 
the corporation at its depot to be 
transported and destroyed by Are in 
the depot before shipment, and will 
not be compelled to sue the trustees. 
—Grand Tower Manufacturing A 
Transportation Co. v. Ullman, 89 111. 
244. 
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necessary party to any action the object of relief 
in which cannot be attained without directly affect¬ 
ing the corporation’s rights and interests but it 
is otherwise where, under statutory authority, the 
trustee of an express trust in favor of a corpora¬ 
tion sues on an obligation due it without joining 
it as plaintiff and, obviously, the rule does not 
apply to a corporation which has no interest which 
can be affected by the litigation.*^ 

In some cases a corporation may be the only 
proper or necessary party defendant in an action 
brought against it.*® In other cases it may be prop¬ 
er to join other persons as defendants,*® as where 
the corporation and the other persons are jointly li¬ 
able,*7 or, under a code provision construed to in¬ 
clude corporations in the word “persons,” where 
two or more persons are bound by contract or by 
judgment, decree, or statute, whether jointly only, 
jointly and severally, or severally only.** So also, 
in some cases it may be proper to join the corpora¬ 
tion and another as plaintiffs, as where they have a 
joint right of action,** or the other plaintiff is a 
promoter whose contract the corporation has adopt¬ 
ed without formal assignment.^ 

Officers, agents or stockholders. As a general 
rule, in the absence of special interest or personal 


liability on their part, neither the stockholders* nor 
the officers or agents* of a corporation are proper 
or necessary parties in an action by or against it. 
However, one who owns so large a portion of the 
stock of a corporation as to be able to control its 
acts may be joined as a defendant in an action 
against it;^ in some jurisdictions persons who were 
stockholders when a corporate debt was created 
may be joiiied^is defendants in an action thereon;® 
and when the stockholders hold the legal title to a 
judgment in which the demands of the corporation 
have been merged, they are necessary parties in an 
action by the corporation based on the judgment.® 
Also in some cases it may be proper or necessary to 
make directors, officers, agents, or employees par¬ 
ties. Where the corporation and its officer, agent, 
or employee arc joint tort-feasors, or the former is 
liable for a slander or other tort committed by the 
latter, they may be joined as defendants in an ac¬ 
tion to recover damages for the tort;"^ in an ac¬ 
tion against a corporation, plaintiff should be allow¬ 
ed to bring in a corporate officer as a party defend¬ 
ant where it is reasonably apparent that he made 
the contract in question with plaintiff either for the 
corporation or for himself and his presence will 
permit, and is necessary to, a complete determina¬ 
tion of all the issues in one action;* where trans- 


•X Tex.—Pacific American Gasoline 
Co. of Texas v. Miller, Civ.App., 76 
S.W.Zd 833. error refused. 

14a CJ. p 738 note 45. 

Acconntlng for moaoj dlvortod 
In a stockholders’ suit to require 
individuals to account to the corpo¬ 
ration for moneys allcfired to have 
lM*en diverted from the corporation, 
it is an indispensable party.—Mc- 
Neely v. E. I Du Pont de Nemours 
Powder Co, D.C.Del., 263 F. 252. 

93. Colo - Hecker v. Cook, 78 P. 311. 
20 ColoApp. 282. 

94. Ill.—Wollenberger v. Hoover, 
173 NE. 42. 346 Ill. 511. 

95. N.Y.—I.'^lnnd Paper Co. v. Car¬ 
thage Timber Corporation, 218 N. 
Y.S. 316. 128 Misc. 246. 

14a C.J. p 798 note 58. 

96. Ga.—American Ice Cream Mfg. 
Co. V. E<’onomy I^aundry Co., 97 S. 
E. 678. 148 Ga. 624. 

97. Ohio.—achoedler v. Motometer 
Gauge & Equipment Corporation. 
15 N.E 2d 958. 134 Ohio St. 78. 

14a C.J. p 799 note 70. 

98. Iowa.—Swartley v. Oak Leaf 
Creamery Co.. 113 N.W. 496, 135 
Iowa 573. 

99. Minn.—Marquette Trust Co. v. 
Doyle, 224 N.W. 149. 176 Minn. 
529. 

14a C.J. P 790 note 69. 

1. Ky.—Builders' Duntlle Co. v. W. 


K Dunn Mfg. Co., 17 S.W.2d 715. 
229 Ky. 569, 66 A.L..R. 1423. 

X US —U S. Mortgage & Trust Co 
V. Missouri, K. & T. Ry. Co. of 
Texas, C.C.A.Tex. 269 P. 497, re- 
hc'aring denied 272 F. 458, certio¬ 
rari denied Missouri. K. & T. Ry. 
Co. of Texas v. U. S Mortgage & 
Trust Co, 41 S.Ct. 538, 256 U.S. 
699. 65 LEd. 1177. 

Del.—Heil v. Standard Gas & Elec¬ 
tric Co.. 151 A. 303. 17 Dol.Ch. 214. 

Fla-- Fleming v. Otis Elevator Co.. 
145 So. 201, 107 Fla. 567. 

Ill.—Hand V. Allen, 128 N.E 306, 294 
111. 35—Gunderson v. Illinois Trust, 
etc.. Bank. 100 Ill App 461. af¬ 
firmed 65 NE 326. 199 Ill. 422. 

N.y.—C'ity Equity Co v. Elm Park 
Realty Co. 120 N Y.S. 437, 135 App 
Div. 856, followed in City Equity 
Co. V Jones, 120 N.Y S. 439, 136 
App Dlv. 897. 

14a C.J. p 798 notes 47, 49, p 799 
notes 59, 61, 62. 

3. Del.—Heil v Standard Gas & 
Electric Co., 151 A. 303. 17 Del.Ch. 
214. 

N.Y.—Island Paper Co. v. Carthage 
Timber Corporation. 218 N.Y.S. 346, 
128 Misc. 246. 

Va.—North American Coal & Coke 
Co. V. O’Neal, 95 S.B. 822, 82 W. 
Va. 186. 

14a C.J. p 798 note 48, p 799 notes 
60-62. 


President is not a party to a suit 
against the corporation alone—Wild 
V. Standard General Realty Co.. La. 
App.. 145 So. 58, affirmed 149 So. 114, 
177 La. 664. 

4. U.S—Vineyard Land & Stock Co. 
V. Twin Fulls Oakley Land & Wa¬ 
ter Co. Idaho, 245 F. 30. 167 C 
C.A. 326. 

Wis.—Cedar Lake Hotel Co v. Cedar 
Lake Hydraulic Co., 48 N.W. 371. 
79 Wis. 297. 

5. Cal.—Kiefhabcr Lumber Co. v. 
Newport Lumber Co., 113 P. 691, 15 
Cal.App 37. 

8. Ala.—Lawson v. Alabama Ware¬ 
house Co.. 73 Ala. 289. 

7. D.C.—.<^tna Life Ins. Co. v. Brew¬ 
er, 12 F.2d 818, 56 App.D.C. 283, 
46 AL.R. 1499. 

Neb—First Trust Co. of Lincoln v. 
Carlscn. 261 N.W. 333, 129 Neb. 
118. 

N.C.—Britt V. Howell, 181 S.E. 619, 
208 N.C. 519. 

Ohio.—Schoedler v. Motometer Gauge 
& Equipment Corporation, 15 N. 
E2d 958, 134 Ohio St. 78. 

SC—Bell v. Clinton Oil Mill. 124 
S.E. 7. 129 S.C. 242. 

14a C.J. p 799 note 70 [a] (1). 

j X N.Y.—Clark v. Flinn & Co.. 246 
I N.Y.S. 399, 230 App.Div. 698. 
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actions involving the stock of directors arc involved, 
they may be necessary parties in order that a com¬ 
plete restoration of the status quo may be effected 
the officers of a corporation are proper parties de¬ 
fendant on a bill against it for an accounting where, 
if complainant succeeds, their presence in the rec¬ 
ord may be necessary to render the decree effectu¬ 
al;^^ and in equity the joinder of officers taking 
part in the transaction in suit is usuad and proper,^^ 
although no decree against them personally may be 
appropriate.^^ ^ trustee of ,a corporation, who 
could have been joined as a codefendant on account 
of his refusal to join as plaintiff, may be made a 
coplaintiff without his consent, on the execution by 
his coplaintiffs of a bond to indemnify him against 
costs.i3 Even though it may not be a necessary 
party, a corporation is a proper party to an action 
by certain persons as officers and directors where, 
if it is not made a party and the officers and direc¬ 
tors are not successful, it might bring a new action 
in its own name and thus subject defendant to 
double harassment.!^ 

The directors of a corporation have no right to 
intervene as defendants in an action against it, in 
the absence of any individual interest.!5 Interven¬ 
tion by a stockholder is discussed supra § 560. 

Other corporations. Under the circumstances of 
a particular case, one corporation may be a proper, 
and yet not a necessary or indispensable, party in 
an action against another corporation.!® The fact 
that the members of two different corporations are 
identical does not make it necessary that both cor¬ 
porations should be made parties plaintiff in an 
action by one corporation against a third person.!7 
Likewise,' the fact that one of two corporations 
owns all or part of the stock of the other, or that 
the same persons own the stock of both, or that 
both have the same officers, is no ground for making 
either corporation a party defendant to an action 
against the other.!* However, under statutory au¬ 


thority, two corporations may be joined as defend¬ 
ants where, by reason of a practical identity of name 
and a commingling of their records and affairs, 
plaintiff did not know which corporation he was 
dealing with and is in doubt as to which he is enti¬ 
tled to recover from.!* Furthermore, the joinder 
of two or more corporations as plaintiffs, where 
they have a joint right of action,*® or as defend¬ 
ants, where they arc jointly liable,*! is, of course, 
proper. 

One corporation cannot sue alone on a cause of 
action belonging to another merely because it owns 
all the stock of the latter;** and it is not error to 
strike a counterclaim alleging that plaintiff corpo¬ 
ration and other corporations are one and the same 
and are owned, officered, and controlled by the same 
persons, where the other corporations are not par¬ 
ties to the suit and no proper attempt has been 
made to make them parties.** 

§ 1305. Process and Notice 

In an action against a domestic corporation, the 
court has implied, if not express, power to cause Its 
process to be served on the proper ofneers of the cor¬ 
poration; and, in the absence of consent of the parties, 
lawful service of process is essential to the exercise of 
the potential Jurisdiction of the court over the corpora¬ 
tion; but individual notice to stockholders is not neces¬ 
sary. 

A court issuing process for a domestic corpora¬ 
tion must have jurisdiction to do so.*^ Where a 
court has jurisdiction of an action against a corpo¬ 
ration, it has, in the absence of statutory provision, 
by necessary implication, the right to cause its proc¬ 
ess to be served on the proper officer of the corpo¬ 
ration in person if resident in the state, or by pub¬ 
lication if nonresident.** The potential jurisdiction 
of a court over a domestic corporation cannot be 
exercised except by consent of the parties or by 
lawful service of process ;** but in a suit against a 
corporation or a proceeding affecting its corporate 


9. WiB.—Federal Mortg. Co. v. 

Simes, 246 N.W. 169, 210 Wis. 139. 

10. U.S.—Berwind v. Van Horne, 
C.C.N.Y., 104 P. 681. 

14a C.J. p 799 note 63. 

11. N.Y.—Pope V. Kelly, 53 N.Y.S. 
904, 24 MiBC. 508. 

14a C.J. p 799 note 64. 

Ifl. U.S.—O’Brien v. Champlain 
Constr. Co., C.C.Vt., 107 F. 338. 

lOb Mo.—McAllen v. Woodcock. 60 
Mo. 174. 

14L N.Y.—Reas v. Margolies, 246 N. 
Y.8. 888, 231 App.Dlv. 843. 

IB. Tex.—Rippstein v. Haynes Me¬ 


dina Valley R. Co., Clv.App., 86 S. 
W. 314. 

10L Utah.—Evered v. St. Croix Mines 
Corporation, 285 P. 1008, 75 Utah 
411. 

17. Ark.—Bloch Queensware Co. v. 
MetSfirer, 66 S.W. 929. 70 Ark. 232. 

la Ill.—Hand v. Allen. 128 N.E. 305, 
294 Ill. 35. 

14a C.J. p 799 note 66. 

19. N.Y.—Elllcott V. Archibald Mc¬ 
Neil & Sons Co.. 201 N.Y.S. 600. 206 
App.Dlv. 441. 

80. N.Y.—New York, etc., Canal Co. 
V. Fulton Bank. 7 Wend. 412. 
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81. Ga —South Georgia Power Co. 
V. Beavers, 146 S.E. 924, 39 Ga.App. 
374. 

14a C.J. p 799 note 70 [aj (4). 

88 . W.Va.—Barkers Creek Coal Co. 
V. Alpha-Pocahontas Coal Co., 123 
S.E. 803. 96 W.Va. 700. 

8a U.S.—Looney v. Thorpe Bros., 
C.C.A.N.M., 277 P. 867. 

84. Pa.—Krollick v. Husway, 29 Pa. 
Dist. & Co. 252, 4 Schuylkill Reg. 
326, 51 York Leg.Rec. 107. 

8a Ga.—Mitchell v. Southwestern 
R. Co.. 75 Ga. 898. 

8a Va.—Pereira v. Davis Financial 
Agency, 185 S.E. 828, 146 Va. 215. 
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t>roperty, the stockholders have no right to individ¬ 
ual notice.*^ 

Process in an action against a foreign corporation 
is considered at length in §§ 1937-1949 infra. 

§ 1306. -Statutory Provisions Generally 

Statutei prescribing the method of eervlce of process 
on domestic corporations have generally been sustained. 
Questions as to the applloatlonr amendment* and re¬ 
peal of such statutes are determined by applying rules 
relating to statutes generally. 

The leg^islature has power to prescribe the meth¬ 
od of service of process on domestic corporations,^8 
subject to fundamental requirements of jurisdiction, 
due notice, and opportunity to be hcard.28 A stat¬ 
ute enacted in the exercise of this power does not 
confer jurisdiction, but merely regulates service 
where jurisdiction already cxists.30 It is competent 
to provide for service on a domestic corporation by 
service on an officer thereof either within or with¬ 
out the state but in some jurisdictions a statute 
authorizing a judgment in personam against the 
corporation on extraterritorial service has been 
held to be void.8^ Statutes regulating process 
against corporations may be made to apply to exist¬ 
ing corporations,83 and may operate as a repeal of 
provisions^in existing special charters.84 Also they 
may cither expressly or by implication repeal exist¬ 
ing statutes relating to the same subject.86 Such a 


statute may apply to causes in equity and, where 
it has been extended to cover equitable as well as 
law actions, an amendment of the statute is equally 
so applicable.®^ Where a special statute makes pro¬ 
vision for process against corporations, a general 
statute regulating the commencement of the action 
of ejectment does not apply to them.®* A general 
statute has been held to apply to actions before 
justices of the peace;®® but where there is a spe¬ 
cial statute particularly applicable to such proceed¬ 
ings, it will prevail,^® as will also a statute specifi¬ 
cally applicable to actions in a municipal court.^^ 

§ 1307. — County to Which Process May 
Issue 

Ordinarily, process can be Issued to a county other 
than the one In which the suit was brought when, and 
only when, there Is a statute so permitting and the case 
is within the statute; but the view has been taken that. 
In a case of necessity, an order of court is sufficient au¬ 
thority. 

In the absence of statutory authority, process 
cannot issue to any county other than that in which 
the action is brought.^® However, it is held that 
where plaintiff is compelled to sue in a particular 
county, but the necessary service of process cannot 
be perfected there and the clerk has no authority, 
without an order of court, to issue process directed 
to an officer of another county, the court may, in 
the justifiable exercise of its inherent powers, order 


27 . N.H.—Peirce v. Somersworth, 10 
N.H. 369. 

28L U.S.—Badger Dome Oil Co. v. 

Hallam, C.C.A.Minn, 09 F 2d 293. 
Ark.—Natural Gas & Fuel Co. v. 

Lyles, 294 S.W. 396. 174 Ark. 146 
Iowa.—Bennett v. Chicago Lumber & 
Coal Co.. 208 N.W. 619, 201 lowA 
770. 

Ohio.—Sanien v. U. S. Shoe Co., 25 
Ohio N.I\.N.S... 287. 

14a C.J. p 800 note 79. 

29. Fla.—State ex rel. Woods-Young 
v. Tedder. 138 So. 643. 103 Fla. 
1083, certiorari denied State of 
Florida ex rel. Woods-Young Co. v. 
Tedder. 62 S.Ct. 458. 285 U.S. 657, 
76 L.Ed. 946. 

Beasonable oertalaty of rooeptioa of 

BOtlOO 

The method provided must be one 
that with reasonable certainty will 
result in the actual reception by the 
corporation of the notice served.— 
State V. Myers. 104 S.W. 1146. 126 
Mo.App. 544. 

ag. Pa.—Topyrik v. Russian Broth¬ 
erhood Organization of U. S. A.. 5 
A.2d 640. 136 Pa.Super. 334—Krol- 
l^ck V. Husway, 29 Pa.Dist. & Co. 
852. 4 Schuylkill Reg. 326. 61 York 
Leg.Rec. 107. 


31. low'a.—Bennett v. Chicago Lum¬ 
ber & Coal Co. 208 N.W. 619. 201 
Iowa 770. 

S.D—Straub v. Lyman Land, etc., 
Co., 141 N.W. 979, 31 S.D. 671, 46 
L.H.A,.N.S., 944. affirming 138 N.W 
957. 30 S.D. 310. 46 L.R.A..N.S. 
941. 

32. U.S.—Baxter v. Continental Cas¬ 
ualty Co.. C.CA.MO.. 48 F.2d 467, 
appeal dismissed 62 S.Ct. 2. 284 U. 
S. 678, 76 L.Ed. 602. 

Mo.—McMenamy Inv, etc., Co. v. 
Stilwell Catering Co.. 184 S.W. 467, 
267 Mo. 340, reversing 158 S.W. 427, 
175 Mo.App. 668. 

33. Del.—Bay State Gas Co. v. State, 
66 A. 1114, 20 Del. 238. 

34. Ark.—Cairo, etc., R. Co. v. 
Hecht. 29 Ark. 661. 

35. U.S—^Kay & Ess Co. v. Chade- 
lold Chemical Co., D.C.W.Va., 20 F. 
Supp. 653. 

Nev.—State v. District Court of Sev¬ 
enth Judicial Dlst. in and for Min¬ 
eral County, 276 P. 1, 61 Nev. 330, 
denying rehearing 273 P. 659, 61 
Nev. 206. followed in 273 P. 661. 
61 Nev. 214. 

14a C.J. p 200 note 86. 
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Btatatss held not rspsalsd 

Ark.—Dixie Motor Coach Corporation 
V. Tcder. 126 S.W.2d 618. 

Fla—Smctal Corporation v. West 
Lake Inv. Co.. 172 So. 58. 126 Fla. 
695. 

N.J.—Cohn v. Colgan. 128 A. 614, 97 
N.J.Eq. 9. 

Pa.—Gilbert v. Lebanon Valley St. 

Ry. Co., 160 A. 638. 300 Pa. 384. 
14a C.J. p 800 note 86 [a]. 

3B, Pla.—Broward Estates Corpora¬ 
tion V. Chillingworlh, 112 So. 64, 
93 Fla. 366. 

37. Or.—Bailey v. Mahleur, etc., Irr. 

Co.. 67 P. 910. 36 Or. 54. 

32. N.Y.—Baker v. Long Island R. 
Co., 1 How.Pr. 214. 

39. N.C.—Katzenstein v. Raleigh, 
etc., R. Co., 78 N.C. 286. 

40. Wis.—Farmers* Loan, etc., Co. v. 
Warring, 20 Wis. 290. 

41. N.Y.—Doykos v. Montgomery, 
Ward & Co.. 127 N.Y.S. 227. 

42. Ill,—Winnesheik Ins. Co. v. Hol- 
zegrafe, 46 Ill. 422—Stephenson 
Ins. Co. V. Dunn. 45 Ill. 211. 

Mich.—Dewey v. Central Car, etc., 
Co., 4 N.W. 179, 42 Mich. 399. 

Wyo.—Harrison v. Carbon Timber 
Co.. 83 P. 216, 14 Wyo. 246. 
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the issuance of process for service in another coun- 
ty.43 

In a case within a statute so permitting, whether 
a statute relating to actions generally or a statute 
specifically dealing with actions against corpora¬ 
tions, process may be issued to another county in 
the state.^4 The clerk of court, if he so desires, 
may ascertain for himself the existence of the facts 
enumerated in the statute and, when those facts 
exist, process may be issued in the first instance to 
another county without the prior issuance and re¬ 
turn of process in the county wherein the suit was 
brought.^® Even if process has been previously is¬ 
sued to the county wherein suit was brought, and an 
incorrect return has been made, they may be disre¬ 
garded and the later summons to another county 
may be judged in the same way it would be if it 
were the only summons issued in the case.^^ 

§ 1308. - Form and Requisites 

In an action by or against a corporation, the process 
should correctly state the name of the corporation; but 
it need not describe the corporation; and a trivial 
misnomer is not fatal. Process, In an action against 
a corporation, should direct the corporation, and not 
merely an officer or agent thereof, to be summoned. 

The form and requisites of process against a cor¬ 
poration are, unless otherwise prescribed by statute, 
substantially the same as of process against a pri¬ 


19 C.J.S. 

vate individual.^® The same is true of process in 
an action by a corporation.^® 

Against whom process may issue. Jurisdiction 
of a corporation cannot be obtained by process 
against its officers or members as individuals;®® 
and hence a process is insufficient which, instead of 
directing the officer to summon defendant corpora¬ 
tion, merely requires an officer or agent thereof to 
be summoned,although in some jurisdictions it 
has been held that process against the officers of the 
corporation may be sustained as against the corpo¬ 
ration,®2 in case the complaint is annexed to the 
summons and is regular, and the persons served 
have knowledge that the action is against the corpo¬ 
ration.®® So where by amendment a corporation is 
made a party, it must be served with process, al¬ 
though its officers or members are already before 
the court as individuals or partners.®^ It is not 
necessary that the process state the name of the 
agent on whom service is to be made,®® or the 
names of the officers of the corporation even though 
a statute requires a process to name all the parties 
to the suit.®® 

Service of a summons on a corporation will not 
authorize the members of the corporation being 
held as partners®*^ or as individuals;®® nor can ju¬ 
risdiction be obtained of individuals under a stat¬ 
ute governing the service of process on corpora- 
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43. Ga.—Hutcheson Mfa. Co. v. 
Chandler, IIS S.E. S49, 29 Ga.App. 
726. 

44. Fla.—-Cherry Lake Farms v. 
Love, 176 So. 486. 129 Fla. 469. 

Okl.—Keaton v. Shiflett, 63 F.2d 102, 
178 Okl. 587. 

Pa.—Eckman v. Pennsylvania Coal 
Co., 21 Pa.Dist. 18. 

W.Va.—State v. Citizens' Trust & 
Guaranty Co., 77 S.E. 902, 72 W.Va. 
181. 

14a C.J. p 800 notes 92-94. 

45. Mo.—Rubber Tire Supply Co. v. 
American Utilities Co., App., 279 S. 
W. 761. 

48. Mo.—^Wood v. Saylor Tie & Tim¬ 
ber Co., App., 67 S.W.2d 826—Rub¬ 
ber Tire Supply Co. v. American 
Utilities Co., App., 279 S.W. 751. 

47. Mo.—Rubber Tire Supply Co. v. 
American Utilities Co., supra. 

4& Summons 

(1) A summons was the proper 
form of process under the earlier 
statutes. 

Ind.—^Vincennes Bank v. State, 1 
Blackf. 267, 12 Am.D. 234. 

N.Y.—^Johnson v. Cayuga, etc., R. 

Co., 11 Barb. 621. 

14a C.J. p 800 note 96. 

(2) An action of assumpsit against 


a corporation should be commenced 
by summons and not by attachment. 
N.J.—^New Brunswick State Bank v. 

Van Horn. 4 N.J.Law 445. 

N.Y.—Lynch v. Mechanics Bank, 13 
Johns. 127. 

49. Signing of summons by plaintiff 
corporation in its own name, and 
not by the clerk of court as required 
by statute in the absence of signa¬ 
ture by plaintiff’s attorney, is suffi¬ 
cient where plaintiff appears in per¬ 
son and another statute provides that 
reference in a statute to an attorney 
for a party shall be deemed to in¬ 
clude a party prosecuting or defend¬ 
ing in person.—^A. B. C. Steel Equip¬ 
ment Co. V. A. H Schrelber Co., 268 
N.Y.S. 828, 160 Mlsc. 124. 

50l Ind.—Kirkpatrick Constr. Co. v. 
Central Electric Co., 65 N.E. 913, 
159 Ind. 639. 

N.Y.—^Ziegler v. George Schleicher 
Co.. 107 N.Y.S. 85. 56 Misc. 582. 
14a C.J. p 800 note 97. 

61. Ky.—Kentucky Bonding Co. v. 
Commonwealth, 199 S.W. 807, 178 
Ky. 605. 

Mich.—Dutton v. A W. Wallace & 
Co., 219 N.W. 705, 242 Mich. 481. 
14a C.J. p 801 note 98. 

62. S.C.—Grant v. Clinton Cotton 
Mills, 36 S.E. 193, 56 S.C. 554. 
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53. Ga—Western, etc., R. Co. v. 
Kirkpatrick, 66 Ga. 86. 

S.C.—Clark v. Southern Porcelain 
Mfg. Co, 8 S.C. 22. 

54. Mo.—Thompson v. Allen, 86 Mo. 

86 . 

N.C.—McRae v. Qulon, 68 N.C. 129. 
14a C.J. p 801 note 4. 

Allas summouB 

When, in a suit against a partner¬ 
ship, title and statement of claim 
were amended to aul>stitute corpo¬ 
ration as defendant, proper practice 
would have been to Issue alias sum¬ 
mons and bring corporation into 
court In manner presc-ribed by stat¬ 
ute.—Barrilo v. Frank, 177 A. 58. 
116 Pa.Super. 461. 

55. U.S.--Illinois Steel Co. v. San 
Antonio & G. S. R. Co., C.C.Tex., 
67 F. 661. 

Tex.—^E1 Paso, etc., R. Co. v. Kelly, 
Civ.App., 83 S.W. 865, reversed on 
other grounds 87 S.W. 660, 99 Tex. 
87. 

6A Tex.—Belton Nat. Equitable Soc 
v. Tennison, Civ.App., 174 S.W. 978 
—Yates V. Royston State Bank. 
Civ.App., 181 S.W. 266. 

67. Ga.—Bartram v. Collins Mfg. 
Co., 69 Ga. 761. 

58. Ky.—Macbean v. Irvine, 4 Bibb 
17. 
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tions.®® Service of notice of an application on a 
corporation at its office may be regarded as notice 
to its directors,®® but it will not operate as notice 
to stockholders who are not directors.®^ 

Description of corporation. It is usually held 
sufficient that process issue against a corporation 
in its corporate name without other facts showing 
that it is a corporation.®2 Where the method of 
service to be employed is the same whether defend¬ 
ant is a corporation or a voluntary association, serv¬ 
ice properly made of the summons describing de¬ 
fendant as an unincorporated organization is good, 
although the organization is in fact incorporated.®® 
The general rule is that if there is enough to dis¬ 
tinguish the corporation sued from other corpora¬ 
tions or to show that the corporation sued is the 
one intended, it is sufficient.®^ Trivial errors may 
be disregarded.®® As a general rule a misnomer of 
the corporation is regarded as an amendalde de¬ 
fect,®® unless the misnomer is such that there has 
been in fact no citation.®? 

Under a general statute requiring a summons to 
state the name of plaintiff, the name of a corporate 
plaintiff should be correctly set out in the process; 
but It is not necessary that the process describe 
plaintiff so as to state whether it is a corporation 
or a partnership or give the name of the state in 
which it is incorporated.®® 


§ 1309. - Service in General 

A method of ■ervice Indicated by an applicable stat¬ 
ute may and must be followed. 

Where no express provision is made for the serv¬ 
ice of process on corporations, a statutory provision 
for service on persons generally may warrant such 
service on a corporation as would be tantamount to 
personal service on an individual;®® but where the 
statute points out a particular method of serving 
process on corporations such method must be fol¬ 
lowed.?® A service is sufficient where it complies 
with a general statute regulating the manner of 
serving corporations, even though it does not con¬ 
form to charter provisions ;?t and it is insufficient 
where it fails to comply with such a general stat¬ 
ute, notwithstanding it accords with charter provi¬ 
sions.?® However, a statute requiring process to 
be served in a specified manner on any corporation 
created thereunder controls, as to such a corpora¬ 
tion, over a statute providing a method of service 
of process on corporations generally.?® 

Where two or more methods are prescribed by the 
same applicable statute, any one of the methods 
may be adopted,?^ so that if the officer finds that he 
cannot serve process in one of such methods he 
need not postpone service in case he is able to serve 
It in another method.?® Ilow'cver, some one of the 


59. Ind.—Wright v. Gossett, 16 Ind 
119. 

60. IJ S —Hrown v. Piififlo Mail SS 
Co., C.C N Y.. 4 F.Cas.No 2.025. 5 
Illatrhf 52.'i 

61. US—Brown v Pacific Mail SS 
Co., supra. 

62. Miss—Winner v. Weems. 27 So. 
618, 77 Miss 662. 

Neb.—German Ins Co v. Frederick, 
77 N.W. 1106, 57 Neb. .538. 

N C —Fesher v Traders* Mut. L. Ins. 

Co.. 48 S.K 667, 136 N.C 217. 

W.Va —Snyder v. Philadelphia Co., 
46 SE 366, 54 W.Va 149. 102 Am. 
S.R. 941, 63 L.U.A. 896. 

63. N.J.—Saunders v. Adams Ex¬ 
press Co., 57 A. 899, 71 N.J.Law 
270, affirmed 58 A. llOl, 71 N.J. 
Law 520. 

64. N.J.—Kantor v. Asbury Park 
Press. 184 A. 815, 116 N.J.Law 379. 

W.Va.—Varney v. Hutchinson Lum¬ 
ber, etc., Co., 63 S.E. 203, 64 W. 
Va. 417. 

66. Tex.—Central, etc., R. Co. v. 

Morris, 3 S.W. 457. 68 Tex. 49. 
Va.—Armlnlus Chemical Co. v. White, 

71 S.E. 637, 112 Va. 250. 

14a C.J. p 801 note 14. 

• 66 . Ala.—Ex parte Howard-Harrlson 
Iron Co.. 24 So. 516, 119 Ala. 484. 

72 Am.S.R. 928. 
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Colo.—Denver & R G R. Co v Nun¬ 
ez, 183 P 78. 66 Colo 173 
N J —Kantor v Asbury Park Press, 
184 A. 815, 116 N.J Law' 379. 

14a C J p 801 note 1.5. 

67 . Ill —Pennsylvania Co. v. Sloan. 
1 111 App. 364. 

T«*x —Southern Par R Co. v. Block, 
19 S.W. 300. 84 Tex 21. 

14a C.J. p 801 note 16. 

68w Okl —Exchange^ Nat. Bank of 
Tulsa V. Lyons. 87 P.2d 123, 184 
Okl 328. 

69. N.J —Martin v. Atlas Est. Co., 
65 A 881. 

70. Cal.—Ferry v. North Pacific 
Stages, 296 P. 679, 112 Cal.App. 
348 

Del —Clough V. Superior Equipment 
Corporation, 157 A. 306, 18 Del Ch. 
202 . 

La—Frank Mclat, Con.sol., v. Cooper. 
App. 150 So. 432. 

N.J.—Deraimonondo v. Caucimo, 160 
A 579, 109 N.J Law 204. 

14a C J. p 802 note 21. 

Strict observance is necessary.— 
Hershey Corporation v. Atlantic 
Coast Line R. Co., 166 S.E. 660, 203 
N.C. 184. 

Bellvery or leaving of copy 

(1) A statutory requirement as to 
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the delivery or leaving of a ropy of 
the proce.ss must be followed. 

Del.—Clough V Superior Equipment 
Corporation, 157 A. 306, 18 Del Ch. 
202 

N C—Hatch V Alamance Ry. Co., 112 
SE 529. 183 "S.r 617. 

14a C J p 802 note 22 

(2) Under some statutes service 
may be made by delivery of a copS’ 
without reading the original.—Gil- 
lig V. Independent Gold, etc., Mm. 
Co., 1 Nev. 247. 

71. La—Abney v. Louisiana, etc., R. 
Co., 63 So. 678, 127 La. 437. 

72. Ark.—Cairo, etc., R. Co. v. 
Ilecht, 29 Ark 661. 

73. Del —Clough v. Superior Equip¬ 
ment Corporation, 157 A. 306, 18 
DelCh. 202. 

74. N J —Cohn v. Colgan, 128 A. 614, 
97 NJEq. 9. 

Tex.—First Nat. Bank v. Guaranty 
Bond State Bank of Athens, Com. 
App., 23 S.W.2d 312, reversing, Civ. 
App, 12 S.W.2d 676—El Paso, etc, 
R Co. V Kelly, Civ.App., 83 S W. 
855. reversed on other grounds 87 
SE. 660, 99 Tex. 87. 

75. Mo —Cornwall v. Starr Bottling 
Co.. 106 S.W. 591, 128 Mo App. 163. 

Pa.—Popowicx V. Worth Bros. Co., 
32 Pa.Co. 148 
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methods prescribed must be followed.^® 

Service effected in a manner authorized by the 
conporation may be sufficient'^^ 

The service of process in an action against a cor¬ 
poration after its dissolution is considered infra § 
1776. 

Substituted scrzricc. In the absence of statutory 
authority substituted service cannot be had on a 
corporation,*^® even on the ground that the corpora¬ 
tion conceals itself to avoid service of process.*^® 
On the other hand, in a case within a statute so pro¬ 
viding, substituted service may be had on a corpora¬ 
tion,®® as by service on the secretary of state®^ or 
county auditor,®2 or service by the leaving of a 
copy with a member of the family of the proper 
officer at his dwelling house,®® by leaving a copy at 
the most notorious place of abode of such an offi- 
cer,®4 or by leaving a copy at the principal office or 
place of business of the corporation, or by affixing 
the same to the outer door of the corporation's 
place of business, or by mailing a copy, or in such 
manner as the court may direct.®® The facts bring¬ 
ing the case within the statute should be establish¬ 
ed;®® but where the statute specifics with particu¬ 
larity the facts which must be made to appear in the 


affidavit for substituted service, other facts need not 
be stated in the affidavit ;®^ and an order for substi¬ 
tuted service is sufficient where it substantiall> com¬ 
plies with the statutory requirements.®® 

§ 1310. -Time 

It is nscessary to comply with any special statutory 
provision as to the time of service of process. 

A statute making special provision as to the 
time of service of process on corporations must be 
followed.®® Where the statute requires that serv¬ 
ice shall be made during office hours, a service dur¬ 
ing business hours is sufficient.®® 

§ 1311 . -Place 

A valid applicable statute relating to the place of 
service Indicates the place where process may or must 
be served, accordingly as the statute Is permissive or 
mandatory In terms. 

Process may and must be served on a corpora¬ 
tion at a proi>er place ;®i and this may be a place 
indicated by statute,®® such as the place, within the 
jurisdiction of the court, of transacting the usual 
and ordinary public business of the corporation,®® 
a county wherein the corporation maintains a 
branch office or other place of business,®'* or the 
county in which a person appointed to receive serv- 


76. Ga.—Oeorfoa Power & L»g“ht Co. 
V. Wilson, 173 S.K. 220. 48 Ga. 
App. 764. 

Tex.—Household Furniture Co. v. Al¬ 
varado. Civ.A pp., 246 S.W. 1111. 

77. N.Y.—Olsen v. JacklowiU, 285 
N.Y.S. 698, 247 App.Div. 763. 

78. N.C.—Bernhardt v. Brown, 24 S. 
E. 627, 715, 118 N.C. 700, 36 L.R.A. 
402. 

Particular snbstitiitsd servios can¬ 
not legally be made in the ab.sence 
of any statutory provision therefor. 
—Prank Melat, Consol, v. Cooper, La. 
App., 15U So. 432. 

79. N.Y.—Hahn v. Anchor SS. Co., 
2 N.Y.Clty Ct. 25. 

SO. u.S.—Badger Dome Oil Co. v. 

Hallam, C.C.A.Minn.. 99 F.2d 293. 
14a C.J. p 802 note 27. 

81. U.S.—Badger Dome Oil Co. v. 
Hallam, supra. 

Mont.—Hothrock v. Bauman, 236 P. 

1077. 73 Mont. 401. 

N.J.—Gabriel v. Mason Art, 125 A. 

125, 2 N.J.MUc. 50. 

Wash.—Melkle v. Wenatchee North 
Central Fruit Distributors, 212 P. 
266, 123 Wash. 151. 

Servioa on amdatant aeorctary of 
atata is proper where the corpora¬ 
tion has no designated agent, the sec¬ 
retary of state la absent, and a stat¬ 
ute gives the assistant powers and 
duties of secretary during latter's 


absence.—Cohn v. Colgan, 128 A 614, 

97 N.J.Kq. 9. 

82. Idaho.—Berg v. Associated Em- 
ploycr.q' Reciprocal, 279 P. 627, 47 
Idaho 386—Brooks v. Orchard Land 
Co., 121 r. 101, 21 Idaho 212. 

83. Pa.—Samuel v. American Iron, 
etc., Mfg. Co., 10 Pn Dist. 43— 
Johnson v. American Bill Posting 
Co., 13 Pa Co. 96. 

84. Ga.—^AVater Lot Co. v. Bruns¬ 
wick Bank. 30 Ga. 6S,^ 

N.II.—innnln v. Hutchins, 76 A. 126, 
75 N II. 470. 

86 . N.Y.—Bentz v. Crotona Park 
Realty Co., 142 N.Y.S. 193, 81 Misc. 
364. 

86 . Idaho.—Garrett v. Pilgrim Mines 
Co., 277 P. 567, 47 Idaho 595. 

87- Mont.—Hothrock v. Bauman, 236 
P. 1077, 73 Mont. 401. 

88 . Mont.—Rothrock v, Baumkn, su¬ 
pra. 

89. Del.—State v. Bay State Gas 
Co., 67 A. 291, 20 Del. 214. 

Va.—Jones v. Hancock, 85 S.E. 460. 
117 Va. 611. ^ 

14a C.J. p 802 note 36. 

90. Tex.—El Paso, etc., R. Co. v. 
Kelly, Civ.App., 83 S.W. 866, re¬ 
versed on other grounds 87 S.W. 
660, 99 Tex. 87. 

91. Ark.—American Refrigerator 
Transit Co. v. Stroope, 88 S.W.2d 
840, 191 Ark. 955. 

994 


On.—Southern Lumber Co. v. Ram- 
8»-y-Wheeler Co, 144 SE 349. 38 
Ga.App. 481. 

N.J —Short V Public Service Ry. Co . 

129 A. 398. 3 N.J.Misc. 471. 

Pa.—Scott V. C. A. Hughes Sc Co. 
183 A. 49, 320 Pa 442--Lobb v 
I'cnnsvlvanlu i'«mcnt Co. 131 A. 
725, 2X5 Pa 45—Topvnk v Hussinn 
Brotherhi> 0 (i OrganiiSMlIon of U. S 
A., 5 A.2d 610. 135 1'a Super. 331 
—Barber & Co. v Scranton R>. 
Co.. 76 T'a.Supcr. 319—Hussoly v 
Frantz Distillers, 45 Dauph.Co. 340 
County whero property located 
WhcTe process may be served In 
the county where property of the cor¬ 
poration IB located, the property may 
be either real or personal.—Moore v 
Fidelity Ins., etc., Co., 16 Montg Co., 
Pa., 90—Grubb v. Lanca.ster Mfg. Co. 
10 Phila., I'a., 316. 

98* La.—Buckley, v. S. Abraham Co., 
136 So. 606, 172 La. 845. 

Va.—I'ereira v. Davis Financial 
Agency. 136 S.E. 823, 146 Va. 215. 
14a C.J. p 803 note 41. 

93. Oa.—Spen<*e v. Manufacturers' 
Finance Acceptance Corporation, 
170 S.E. 533, 47 Ga.App. 356. 

94i Ark.—Dixie Motor Coach Corpo¬ 
ration V. Toler, 126 8.W.2d 618— 
Cook v. Malvern Brick & Tile Co., 
109 S.W.2d 451, 194 Ark. 750—Mis¬ 
sissippi River Fuel Corporation v. 
Senn, 43 S.W.2d 255, 184 Ark. 554. 



19 C.J.S. 


conpoEATiom 


S 1312 


ice residesbut a statute providing that the sum¬ 
mons shall be served in the county “where the de¬ 
fendant is found” has no application to corporation 
defendants;®® and a provision that service shall be 
made on the registered agent of a domestic corpo¬ 
ration does not require that it shall be made at the 
registered office.®'^ Where it is provided that serv¬ 
ice shall be op officers in the county where they 
usually reside, service may be made either in the 
county of the officer's domicile or in the county in 
which he has his official residence and carries on 
the corporate business.®® Under a statute so per¬ 
mitting, on a return by an officer attempting to 
make service that he cannot find in his county any 
officer or agent of the corporation, the company 
may be served in any other county of the state.®® 

Service in the county in which the cause of ac¬ 
tion arose may be proper and under some stat¬ 
utes, if the service is on any other than the princi¬ 
pal officers of the company, it must appear that the 
cause of action arose in that district.2 

At common law, process against a corporation 
cannot he served out of the district where the ar¬ 
tificial body exists;® and in the absence of statutory 
authority process cannot be served beyond the 
state but it may he so ser\e(l under a ])ermissive 
statute,® provided the statute is valid, as to which 
see supra § 1306. 

§ 1312. — Persons on Whom Service May 
Be Made in General 

Process is served on a corporation by serving it on 


some individual who Is Its representative. At common 
law the representative served must be the principal offi¬ 
cer of the corporation or otherwise be so connected with 
the corporation as to make it a priori supposable that 
he will communicate the fact of service to the govern¬ 
ing body. Under statute, the representative served must 
be one of the representatives designated In the statute. 

As a corporation can act only through its repre¬ 
sentatives, process can be served on it only by serv¬ 
ice on some individual who is its representative.® 
In view of the fact that a corporation is a mere 
incorporeal legal entity, strictly speaking, there is 
no such thing as personal service on a corpora¬ 
tion, and consequently, when the courts speak of 
personal service on a corporation, they mean per¬ 
sonal service on its officers or agents.^ Indeed, it 
is said that where a statute requires personal serv¬ 
ice, service on a mere officer or agent, as distin¬ 
guished from the stockholders, directors, or trus¬ 
tees, convened as a body, is invalid.® While it has 
been held that at common law service of process on 
a corporation must be made on the president or 
principal officer,® it has also been held that process 
may be served on any officer or agent whose duly 
it is to communicate the fact of service to the gov¬ 
erning body of the corporation.^® The rationale 
of all rules for service of process on corporations is 
that service must be made on a representative so in¬ 
tegrated with the corporation sued as to make it a 
priori supposable that he will realize his responsi¬ 
bilities and know what he should do with any le¬ 
gal papers served on him.i^ Service on a person 
who merely has desk room in the office of the cor¬ 
poration,^® or on one who is merely a stockholder,^® 
a contractor for the corporation,i"* or the wife of 


95. W.Va.—Frazier v. Kanawhn, etc . 
R. Co, 21 S.K. 723, 40 W.Vii, 224. 

96. Or.—Oavies v. Oregon Placer, 
etc., Co., 123 P. 006, 61 Or. 694, 699. 

14a C.J. p 803 note 47. 

97. NJ.—PhilMdelphia, etc. Ferry 
Co. V. Interclt> I.ilnk R. Co, 62 A. 
184, 73 N.J I.aw 86, affirmed 65 A 
1118, 74 N.J.T-aw 694. 

98. Mich.—I'otter v. Rutchin«on 
Mfg. Co . 44 N W. B95, 79 Mich. 207. 

Mo.—Eminence Land, etc., Co. v. Cur¬ 
rent Klver J^nnd, etc., Co., 86 S W. 
146. 187 Mo 42n 
14a C.J. p 803 note 42. 

99. Ill.—Whalen \. Twin City Barge 
& Qravel Co , 2S0 Ill.App. 696. cer¬ 
tiorari denied Twin City Barge & 
Gravel Co. v. Whalen, 56 S.Ct. 690, 
297 U S. 714, 80 L.Ed. 1000. 

14a C.J. p 803 note 49. 

1. Or.—Farrell v. Oregon Qold-Min. 

Co.. 49 P. 876, 31 Or. 463. 

Pa.—Dick V. Meadville St. R. Co., 7 
Pa.I>iHt. 360. 

S.C.—Glaize v. South Carolina R. Co., 
32 S.C.L. 70 
14a C.J. P 803 note 43. 


2. U.S—Lung Chung v. Northern 
Pac. R. Co., D.C.Or., 19 F. 254, 10 
Sawy. 17. 

3. Pa.—Dailey v. Williamaport, etc, 
R. ('o., 34 A. 656, 174 Pa. 114. 

4. U.S.—Ellsworth Trust Co. v. Par- 
ramorc, Fla., 108 F. 906, 48 CCA. 
1,32. 

Va,—Dillard v. Central Virginia Iron 
(’•o., 1 S.E 124. 82 Va. 734. 

In one case, how’ever, it was stat¬ 
ed, but not decided, that service on 
nonresident officers out of the state 
is valid Independent of statute.— 
Fowler v. Chlllingworth, 113 So. 667, 
94 Fla. 1. 

5. Iowa.—Bennett v. Chicago Lum¬ 
ber & Coal Co., 208 N.W. 519, 201 
Iowa 770. 

In snit involving property situated in 
state 

N.Y.—Keating v. Coleman, 213 N.Y.S. 
213, 214 App.Div. 668. 

I 

6. U.S.—Junk V. R. J. Reynolds To¬ 
bacco Co., D.C.Va., 24 F.Supp. 716. 

7. Fla.—Smetal Corporation v. West 
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Lake Inv. Co., 172 So. 58, 126 Pla. 
695. 

N.Y.—^Hartstein v. Seidenhach's Inc., 
222 N.YS. 404, 129 Misc 687. 

& N.J —Laufman v. Hope Mfg. Co., 
23 A. 305, 54 N.J.Law 70. 

14a C.J. p 804 note 54. 

9. Cal.—Kennedy v. Hibernia Sav., 
etc., Soc, 38 Cal. 151. 

N.Y.—M<*Queen v. Middletown Mfg. 
Co., 16 Johns. 5. 

10. Mo.—Heltzell V. Chicago, etc., 
R Co., 77 Mo. 315. 

N.J.—Facts Pub. Co. v. Felton, 19 
A. 123, 52 N.J.Law 161. 

14a C J. p 803 note 51. 

11. U.S —Goetz V. Interlake S S. Co., 
D.C.N Y.. 47 P.2d 753. 

12. Mo.—Heltzel v. Kansas City, 
etc., R. Co., 77 Mo. 482. 

13. Ky.—De Wolf v. Mallett, 3 Dana 
214. 

Tenn.—Bache v. Nashville Horticul¬ 
tural Soc., 10 Lea 436. 

1 

I 14. Pa.—Copeland v Chadakoin Gas 

I Corporation, 27 Pa.Dist. & Co. 570. 
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an agent, |s not sufficient. However, where a 
corporation has passed into the control and manage¬ 
ment of its bondholders, they and their agents rep¬ 
resent the corporation for the purpose of being 
served with notice directed by law to be served on 
the corporation.15 

When applicable, statutes designating the per¬ 
sons on whom service may be made are, of course, 
to be considered and given effect and process 
mayl* and must^® be served on some one of the 
persons so designated. However, a statute desig¬ 
nating or requiring the corporation to designate an 
agent on whom process against it may be served, 
or such a designation by the corporation in the ab¬ 
sence of statutory requirement, does not provide an 
exclusive method of acquiring jurisdiction, but 
merely creates an additional agent on whom serv¬ 
ice may be had.^o In case service has been made on 
an officer or agent designated by statute, it is imma¬ 
terial that he does not communicate the fact of serv¬ 
ice to the corporation or its other officers,that 
he appears and disclaims the right to answer official- 
ly,22 or that his representative capacity is errone¬ 
ously designated in the writ and return.23 If serv¬ 
ice is made on a person not authorized to receive it. 


it is immaterial that he delivers it to the proper of- 
ricer of the corporation,24 or advises the company 
of the service on him,26 or that the corporation has 
notice of the commencement or pendency of the ac- 
tion.25 What he may have said when served is 
also immaterial.27 

Estoppel, The corporation may by its acts be 
estopped from asserting that the person served was 
not a proper one;28 but, of course, in a particular 
case the facts may not give rise to an estoppel.29 

§ 1313. - Officers 

Whether service of process on a particular corporate 
officer is warranted by statute is, of course, a matter of 
statutory terminology and construction. Under a statute 
classifying officers and prescribing the order in which 
they may be served, the absence of, or inability to 
serve, ail members of a superior class is essential to the 
validity of service on a member of an inferior class. 

Accordingly as the person served is or is not 
within the statutory designation, process is or is 
not served on a proi)cr person under statutes pro¬ 
viding for service on an officer of the cori)oration,2<> 
an officer in charge of an office in the county of the 
corporation’s domicile,2i the president^^ or other 


15. W.Va.—Dixon v. Hesper Coal & 
Coke Co.. 130 S.E. 663, 100 W.Va. 
422. 

16. Tex.—^\Voodhouso v. Rio Grande 
R. Co., 3 S.W. 323, 67 Tex. 416. 

17. Idaho —Brooks v Orchard Land 
Co., 121 P. 101, 21 Idaho 212. 

Md.—^W'ashinpton, etc., U. Co. v. 

Johnson, 96 A. 445, 127 Md. 218. 
14a C.J. p 804 note 55. 

18. Pa —Gilbert v. Lebanon Valley 
St. Ry. Co., 150 A. 638, 300 Pa. 
384. 

19. Cal.—Ferry v. North Pacific 
Stases, 296 P. 679, 112 Cal.App. 
348. 

Mo.—Coerver v. Crescent Lead & Zinc 
Corporation. 286 S.W. 3, 315 MO. 
276. 

N.J.—Doraimonondo v. Caucimo, 160 
A. 579, 109 N.J.Law 204—Seeman 
Bros. V. Goldberi^er, 170 A. 226, 
12 N.J.Misc. 170. 

Ohio —Moiinett v. Goodyear Tire & 
Rubber Co.. 23 Ohio N.P.,N.S.. 486. 
Tenn.—O. H May Co. v. Gutman’s 
Inc., 2 Tenn.App. 43. 

14a C.J. p 804 note 56. 

SOl Ark.—Missouri Par. Transp. Co. 
v. Norwood, 90 S.W.2d 480, 192 
Ark. 170. 

Minn.—State v. Le Roy Sarirent & 
Co., 177 N.W. 633, 145 Minn. 448. 
14a C.J. p 804 note 57. 

81. U.S.—Allen v. Dallas, etc., R. 
Co., C.C.Tex., 1 F.Cas.No.221, 3 

Woods 316. 


Md.—Boyd v. Chesapeake, etc, Ca¬ 
nal Co.. 17 Md. 195, 79 Am I). 646 
Wliera no fraud or collusiom shown 
Del.—Crites v. Photonietiio Produel.s 
Corporation, 169 A. 164, 20 Del.Ch. 
10 , 

Va.—Danville & W. R Co. v. Brown, 
18 S E. 278, 90 Va. 340. 

28. Va.—Lewis v. Glenn, 6 S.E 866. 
84 Va. 947. 

83. Tex—Lamb-McAshan Co. v. El¬ 
lis. Com App., 270 S.W. 547, af¬ 
firming Ellis V. I^amb-M( Ashan Co. 
Civ.App., 264 S.W. 241. 

84. Mo.—State v. Myers. 104 S.W. 
1146, 126 Mo.App. 544. 

N.Y.—Eisenhofer v. New Yorker 
Zeitung I'ub., etc., Co., 86 N.Y.S. 
438, 91 AppDlv. 94. 

14a C J. p 804 note 60. 

Biverg'snt authority 

In a particular case one of the 
[grounds for aftirming an order deny¬ 
ing a motion to vacate and set aside 
service of summons and complaint 
was that the summons and complaint 
reached the proper officer of the cor¬ 
poration, since the person served 
in effect turned them over to the 
secretary, who might properly be 
served, when he, on the authority of 
the secretary, turned them over to 
the corporation's attorney to be at¬ 
tended to as if on a proper service on 
the secretary.—Olsen v Jacklowitz, 
286 N.Y.S. 698, 247 App.Dlv. 753. 

85. U.S.—Goetz v. Interlake S.S. Co., 
D.C.N.Y.. 47 F.2d 763. 
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86. III.—Kingman v. Mann. 36 III 
App. 3.38. 

N.Y.—Eisenhofer v. New Yorker Zei- 
tung Pub, etc, Co, 86 N V S. 4'}8. 
91 App.Div. 94. 

Wash.—O.Mborne v Columbia Count\ 
P'nrmers’ Alliance Corp . 38 P. 160, 
9 Wash. 666. 

27. IJ S -—Goetz v. Interlake S S 
Co., D.C.N.y., 47 F.2d T.'iG. 

88l WIs—N eitzke v. Kra ft-I’henix 
Dairies, 253 NW 579, 214 Wis. 441. 
14a C.J. p 804 note 64. 

89. Tenn —Peoples Tel & Tel. Co. v. 
Prye, 10 Tenn App 160. 

30. An instructor in a college \h 

not an officer of the college on whom 
process against it may be served-- 
State Medical College v. Rushing, 
52 S.E. 333, 121 Ga. 239. 

Attorney 

(1) The attorney of a corporation 
is not an olfleer within the statute.— 
Washington, etc., R. Co. v. Johnson, 
96 A. 445, 127 Md. 218. 

(2) He is not the president, secre¬ 
tary, cashier, chief clerk or execu¬ 
tive officer.—Marzenciak v Delawaie 
& Hudson Coal Co., 32 Luz.L.Reg., 
Pa.. 41. 

31. Miss.—Natchez Coca-Cola Bot¬ 
tling Co. V. Watson, 133 So. 677, 
160 Miss. 173. 

38. Okl.—Badger Oil Co. v. Clay, 
200 P. 433, 83 Okl. 25. 

14a C.J. p 806 note 68. 
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head of the corporation,33 or other principal34 or 
chief35 officer, the vice president,33 secrctary,37 
treasurer,33 or cashier.33 Service of summons is 
insufficient to confer jurisdiction over either a for¬ 
eign or a domestic corporation where the only serv¬ 
ice had is made on a nonresident officer in the state 
to attend a trial, and not engaged in attending to 
any other business of the corporation.^^ 

Under statutes so providing, service may be made 
on certain general officers of the coqKiration, or, in 
case such officers cannot be found within the juris¬ 
diction, then on specified inferior officers, or agents 
or employees.^l While, under such a statute, the 
absence of, or the inability to serve, all members of 
the superior class is a condition precedent to the 
validity of service on a member of the inferior 
class,^2 the sheriff is not required to wait until the 
last possible moment in which process can be served 
to ascertain whether service can be made on some 


higher officiaI,43 nor is he expected to know nor, un¬ 
less plainly demanded by statute, required to show 
that none of the officers of a higher class may not 
be found in some distant part of the state.^^ In 
some states wherein statutes of this character 
formerly existed, the difficult and cumbersome 
method of service provided thereby has been sim¬ 
plified to the largest possible degree by later stat¬ 
utes allowing service on any officer or agent found 
in the county.^ ^ 

Under some statutes service on the directors is 
permitted;^® but in the absence of any statutory 
provision to that effect, the directors can be 
served only as a body when assembled as such^^ 
and service on a single director is not valid.^® 

Dc fa€to officers. Service on a person who is de 
facto one of the officers comprehended hy the stat¬ 
ute is generally sufficient but where a corpora- 


33. Vie* president is included.— 
Comet Cons. Min. Co. v. Post, 25 P. 
506. 15 Colo. 310, 316. 

34. Scope and meanlnif 

The words, "president or other 
principal officer,*' mean the chief ex¬ 
ecutive offfeer of the corporation, 
whether called chairman, president, 
or by any other title. They do not 
include the ffeneral manager.—Dale 
V Blue Mountain Mfj?. Co., 31 A. 633, 
167 I»a 403. 

35. Oflleeri included or ezolnded 

(1) The vice president is the chief 
officer where he has the duties of the 
piesidont by rea.son of the ab8«*nce. 
disahilily, or death of the latter — 
Towne V National Machinery Co.. 
10 Ohio App 265 

(2) Where the president Is plain¬ 
tiff and there is no vice president, 
the secretary is a chief officer.— 
Sehneffer v Pha-nlx Brewery Co, 4 
Mo.Ap]> 115. 

(3) A director is not a "chief of¬ 
ficer’’— Oklalioma F. Ins Co. v Bar- 
t»cr Asphalt l*av. Co., 125 P. 734, 34 
Okl. 149. 

36. Cal —Farmers & Merchants Nat. 
Dank of Los Angeles v. I'elerson, 
65 P2d 867, 5 Cnl.2d 601. 

14a C J. p 80.5 note 69. 

37. S.D. — Christiernson v Hendrie, 
etc. Mfff. Supply Co., 128 N.W. 603, 
26 S.l). 619. 

14a C.J. p 805 note 70. 

Assistant secretary 

(1) It has been held that an assist¬ 
ant secretary may be served under 
statutes enumerating the secretary as 
one of the officers on whom service 
may be made.—Colorado l>?benture 
Corp. V. Lombard Inv. Co., 71 P. B84. 
66 Kan. 251, 97 Am.S.R, 373—Leaven¬ 
worth, etc., R. Co. v. Stone. 66 P. 346. 
60 Kan. 67. 


(2) However, it has also been held 
that under a statute providing, as to 
service of process on a corporation’s 
resident agent, that, if the latter 
be a (‘orporation, the service may ho 
made on its secretary, service on the 
ai4si<«tant s€*rretar.v is not sufliciont 
—LilM*rty Brand Canning Co v 
American Stores Co , 115 A. 193, 1 W 
W Harr,, Del., 492. 

38. Tnd. - Southern Indiana R Co v 
Indianapolis, etc. R. Co, 81 N 
65, 168 Tnd .360. 13 L.RA.NS, 197 

N.,! —Facts Pull Co. v. Felton, 19 A 
123. 52 N .1 La\^ 161. 

14a C .1 p 805 note 71 

39. US—Whitman V Citizen.*.’ Bank 
of Heading. N.Y , 110 F. 503. 49 
CCA 122, certiorari denied 22 S 
Ct 932. 183 US. 695, 46 L Kd. 394. 

Nev —Karns v. State Bunk, etc., Co., 
101 P 561. 31 Nev. 170. 

14a C.J. p 805 note 72. 

4a Cal—Hammons v. Superior 
Court of Los Angeles County, 219 
P 1037. 63 Cal.App. 700 

41. Fla —Cherry * Lake Farms v. 
Love, 176 So. 486, 129 Fla 469— 
Broward K-slates Corporation v 
ChllllnK^^o^th, 112 So. 64, 93 Fla. 

3li6 

111 —Chapman v North American 
Life Ins Co, 212 TU.App 389. af¬ 
firmed 126 N.K. 732, 292 Ill. 179 
Kan —Sluss v Brown-Crummer Inv. 

Co. 22 r2d 965, 137 Kan 8t7 
La—Ham v. Ijoui.siana & N W. R. 

Co., 76 So. 604. 142 La. 1X6 
Okl.—Shawnee lias & Fleet ric Co. v. 
(Irlflith, 222 P. 235, 96 Okl. 261— 
Muskogee Electric Traction Co. v. 
Green. 217 P. 155, 91 Okl. 200. 
Wyo —Stockmen’s Nat. Bank of Cas¬ 
per V. Callowray Shops, 285 P. 146, 
41 Wyo. 232. 

14a C.J. p 805 note 73. 
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42. Pla —We.slern tlriion Telegraph 
Co v. lliscock, 96 So 407. 85 Fla. 
480. 

Ill —Norris Coal Mining Co. v. Beam. 
223 Ill App 329 

La—Buckley v. S Abraham Co, 135 
So 606, 172 Ln 845—Educational 
Finance Corporation v Penington, 
120 So. 239, 9 La App 691. 

Ohio—Sund.'O Creek Coal Co. v. 
West. 192 XE 284, 47 Ohio App. 
537 

l*a—National Di'corating Co v. Scull 
Co, 12 Pa I list & Co. 317, 43 York 
Leg lle<‘ S.5. 

14a ,T p .80.5 note 74 
13. Fla —Cherrv Lake Farms v. 
Love. 176 So 486. 1 29 Fla 469. 

44. Fla- (Jrndv v Electric Bond & 
Share Co. 189 So IK 

45. Ill—Cray v Kroger Oroeerv & 
P.nkinn Co, 13 N E 2d 672, 294 Ill. 
Ar»T» 151 

46. —C.iJbcrl V. Lebanon Valley 
St Uy. Co. 150 A, 638. 30o Pa. 
381 

11a C J. p 805 note 75. 

47. Ala.—Alabama, etc., R. Co. v. 
Burn.'?, 43 Ala 169. 

N J.—Laufmaii v. Hope Mfg. Co., 23 
A 305. 54 X.J.Law 70. 

48. Tow'a—Bennett v. Chicago Lum¬ 
ber & (^oal Co.. 208 NW. 619, 201 
Iowa 770. 

Director who ie not chairman of 
hoard 

Okl—Oklahoma F Ims. Co v. Barber 
A.sphalt Pav. Co, 125 P. 734, 34 
Okl. 149 

49. Mich.—Simms v. Bialy Hard¬ 
ware. etc, Co., 153 NW. 821, 187 
Mich. 376. 

W.Va.—Elias v. Boone Timber Co., 
102 S.E 488. 

14a C.J. p 806 note 77. 
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tion has not yet received its charter, service on a 
person as its officer is insufficient.^** 

§ 1314. -Agents or Employees; Manag* 

ing Agent 

In order that aervlce on a person aa an agent or a 
particular kind of agent of a corporation may be suffi¬ 
cient, It Is essential that a statute authorize service on 
such a representative and that the person served be 
within the statute. 

Service of process on a person asserted to be an 
agent of a corporation is sufficient service on the 


corporation when, and only when, service on an 
agent or some designated kind of agent is specifical¬ 
ly permitted by an applicable statute®*! and the per¬ 
son served comes within the particular statutory 
designation of agent,^2 chief agcnt,®2 general 
agent,5^ general or special agent,66 managing 
agent,66 local agent,®^ or agent in charge of the 
business of the corporation,®8 in charge of an office, 
depot, or place of business of the corporation,62 in 
charge of a branch office or other place of business 
kept or maintained by the corporation in the coun¬ 
ty wherein suit is brought,®® or in charge of the 


5a Ga.—Bartram v. Collins Mfg. 
Co., 69 Oa. 751. 

51. Ala.—GrlfHn Burial Ass'n v. 
Snead, 149 So. 875, 25 Ala.App. 543. 

Ill.—Gray v. Kroger Grocery & Bak¬ 
ing Co.. 13 N.E.2d 672. 294 Ill.App. 
161. 

Tenn.—J. W. Hull Plumbing & Heat¬ 
ing Co. V. Grand Lodge of I. O. O. 
F., 10 Tenn.App. 366. 

14a C.J. p 806 notes 80, 82. 

52. Qa. — Georgia Power & Light Co. 
V. Wilson. 173 S.E. 220, 48 Ga.App. 
764—Georgia Creosoting Co. v. 
Fowler. 133 S.E. 479, 35 Ga.App. 
372—^Adams v. Overland-Madison 
Co., 109 SE. 413. 27 Ga.App. 531. 

S.C.—Taylor v. News & Courier Co.. 
163 S.E. 671. 156 S.C. 637—Bass v. 
American Products Export & Im¬ 
port Corporation, 117 S E. 594, 124 
S.C. 346, 30 A.L.R. 168. 

14a C.J. p 806 note 82 [a], [b]. 

Test of agenoy within the mean¬ 
ing of such a statute is whether the 
nature of the agent’s employment is 
such that it may reasonably be sup¬ 
posed that notice will through him 
reach the corporation.—Brooke Coun¬ 
ty Court V. U. S. Fidelity & Guaran¬ 
ty Co., 106 S.E. 787, 87 W.Va. 604. 

53. Ky.—Louisville, etc., R. Co. v. 
Commonwealth. 6 Ky.L. 317. 

14a C.J. p 806 note 83. 

54. Colo.—Great West. Min. Co. v. 
Woodmas of Alston Min. Co., 20 
P. 771, 12 Colo. 46, 13 Am.S.R. 204. 

Or.—Coast Land Co. v. Oregon Col¬ 
onization Co.. 76 P. 884, 44 Or. 483. 
14a C.J. p 806 note 84. 

Person not chief ottoer 

Under a statute so worded and con¬ 
strued as to treat officers as gen¬ 
eral agents and also to provide for 
service on other general agents, 
an assistant secretary may be a gen¬ 
eral agent where for all practical 
purposes he is the secretary and is 
in active charge of the office, even if 
he is not a chief officer.—Younge v. 
Sutton, 61 P.2d 1370, 99 Colo. 264. 

55. Mich.—Lake Shore, etc., R. Co. 
V. Hunt. 39 Mich. 469. 

14a C.J. P 806 note 86. 

66. Ky.—Red Bush Production Co. 


V. Hayes. 126 S.W.2d 463, 277 Ky. 
284. 

Neb.—Jorgensep v. J. C. Robinson 
Seed Co.. 199 N.W. 866, 112 Neb. 
573—Brondersley Motor Sales Co 
V. Nebraska Buiok Auto Co., 195 
N.W. 619, 111 Neb. 40. 

N.Y.—Kiely v. Utica Gas & Electric 
Co.. 235 N.Y.S. 288. 134 Misc 258. 
Wis.—Ncitzke v. Kraft-Phenix Dai¬ 
ries. 253 N.W. 679, 214 Wis. 441. 
Wyo.—Stockmen's Nat. Bank of Cas¬ 
per V. Calloway Shops, 285 P. 146. 
162, 41 Wyo. 232. citing Corpus Jn- 
I zls. 

14a C.J. p 807 notes 91, 92 [a], [b]. 

Scope and meaning of term 

(1) This term has no strict legal 
deflnition, and it is not easy to form 
a general rule that will govern all 
cases.—Foster v. Charles Betcher 
Lumber Co., 68 N.W. 9. 6 S.D. 67, 
49 Am.S.R. 859. 23 L.R.A. 490—14a 
C.J. p 807 note 92. 

(2) In order that a person shall be 
a managing agent it is not necessary 
that he shall manage the busine.ss of 
the company as a whole nr that he 
shall be the general manager or the 
only managing agent, nor does the 
term necessarily exclude one In 
charge of a single department of the 
corporation's business or of all its 
business within a certain locality.— 
Roehl V. Texas Co.. 291 P. 256, 107 
Cal.App. 691—14a C.J. p 808 note 94. 

(3) The term is generally taken to 
indicate an agent who has charge and 
control of the business activities of 
the corporation, or at least of some 
branch or department thereof or in 
some particular locality, and who, in 
respect of the matters intrusted to 
him, is vested with powers requir¬ 
ing the exercise of independent Judg¬ 
ment and discretion. 

Minn.—^Hatfnen v. Payne, 185 N.W. 

386, 150 Minn. 344. 

Neb.—Kron v. J. C. Robinson Seed 
Co., 196 N.W. 939, 111 Neb. 147. 

14a C.J. p 807 note 93, p 808 note 96. 

(4) However, it is said that the 
term does not necessarily exclude 
every agent whose discretion is in 
any degree controlled by a superior; 
and that every object of service is 
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obtained when the agent served is 
of sufficient character and rank to 
make it reasonably certain that de¬ 
fendant will be apprised of the serv¬ 
ice made. Whether in any given 
case the agent in question is a "man¬ 
aging agent," within what the court 
decides the meaning of that expres¬ 
sion to be, must depend on the par¬ 
ticular facts involved.—Roehl v. Tex¬ 
as Co., supra. 

57. N.C.—Mauney v. Luzier's. Inc, 
194 S.E. 323, 212 N.C. 634—J. B. 
Blades Lumber Co. v. Finance Co. 
of America at Baltimore. 168 S.E. 
219, 204 N.C 285. 

Tex.—Lamb-McAshan Co. v. Kllis, 
Com.App., 270 S W. 647. affirming 
Kllis V. Lamb-McAshan Co., Civ. 
App, 264 S.W. 241—Universal 
Credit Co. v. Cunningham, Civ App., 
109 S.W.2d 507, error dismissed— 
State Trust & Saving.n Bank v. Fer¬ 
guson Seed Farms, Civ.App., 80 S. 
W.2d 417. 

14a C.J. p 806 note 86. 

IKsaulng of term 

A "local agent,” within the mean¬ 
ing of such a statute, in a person 
representing the corporation in the 
promotion of the business for which 
It was incorporated, in the county 
in which the suit is died. 

Ariz.—^Arizona Mut. Auto Ins. Co. v 
Bishee Auto Co.. 197 P. 980, 22 
Ariz. 376. 

Tex.—National Hardware & Stove Co. 
V. Walters, Clv.App., 68 S.W.2d 146, 
error refused. 

58. Mass.—Zani v. Phandor Co., 183 
N.E. 500, 281 Mass. 139. 

59. Pa.—Barefoot v. Johnstown 
Traction Co.. 29 Pa-Dist. 882. 

6a Ark.—Riggs v. Clay County 
Burial Ass’n, 96 S.W.2d 4, 192 Ark. 
994—Bradley Lumber Co. of Arkan¬ 
sas V. Henry, 73 S.W.2d 167, 189 
Ark. 482—Arkansas Power A Light 
Co. V. Hoover. 34 S.W.2d 464. 182 
Ark. 1066—Terry Dairy Co. v. 
Parker. 223 S.W. 6, 144 Ark. 401. 
Sarvioe on goneral maangor in an¬ 
other county is insufficient.—Duncan 
Lumber Co. v. Blaylock. 284 S.W. 16, 
171 Ark. 397. 
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agency out of which the transaction in question 
arosc.?^ Service on a mere employee or servant of 
the corporation is not sufhcient®^ in the absence of 
a statute authorizing it.®^ In any event, service is 
insufficient when it is made on a person employed 
not by the corporation but by an officer,agent or 
attorney,of the corporation, a creditors’ com¬ 
mittee,®® or another corporation;®*^ and a fortiori 
service on a person who assumes the role of agent 
for an officer is insufficient.®® 

Service on an agent or employee in the absence 
of, or inability to find, a member of a superior class 
of corj)orate representatives is considered supra in 
§ 1313. 

§ 1315. - Persons Interested Adversely 

to Corporation 

Service may not be made on a representative who 
■ustaina such a relation to the plaintiff or the ciaim sued 
on as to make it, to his interest to suppress the fact of 
service. 

Service on an officer or agent who, although with¬ 
in the terms of the statute, sustains such a rela¬ 
tion to plaintiff or the claim in suit as to make it to 
his interest to suppress the fact of service, is un¬ 
authorized,®® although it has been held that it is 
only in cases where the officer on whom service is 
made is pecuniarily interested in the claim sued on, 
or acts as agent or attorney in fact for the person 
suing, that the service will be adjudged void.’'® 


§ 1316 

§ 1316. ——- Existence of Representative Ca¬ 
pacity at Time of Service 

Unless the case Is within a statute providing other¬ 
wise, the person served must occupy the prescribed re¬ 
lation to the corporation at the time of service. 

While an officer designated by statute may be 
served as such so long as he remains an officer de 
jure, although he has ceased to take part in the 
management of the corporate affairs,^^ the person 
served must occupy the prescribed relation to the 
corporation at the time of service.^® Service on 
one who at the time of service is not an officer but 
who subsequently is elected an officer is not suffi¬ 
cient on the one hand,*^3 and, on the other hand, 
service on an officer or agent who has ceased his 
connection with the corporation is inoperative,^^ 
although the corporation has given no notice of the 
termination of the relationship,*^® and although it 
has failed to file a list of its officers with the coun¬ 
ty auditor as required by statute.^® 

Resignation of officer. Service on an officer who 
has effected a valid resignation is mojicrative,*^^ al¬ 
though plaintiff does not believe in the bona fides of 
the resignation but where the resignation of a 
corporate officer has never been acted on, and he 
continues to discharge his duties as officer, the 
corporation cannot, after he has been served by 
parties having no knowledge that his resignation 
has been tendered, assert that he resigned prior to 
the service.''® In the absence of an acceptance of 


61. Iowa.—DuliiKCir v. Waterloo (?as- 
olino ICnKiiic Co.. 178 N.W. G30. ISO 
Iowa 547. 

14a C.J. P 807 note 87. 

62. Oa.—Dowe v. Debus Mfg. Co., 
175 S.K. 67fi. 40 Ga.App. 412, 

11a C.J. p 807 noto 88. 

631 Or.—H artfoitl City P. Ins. Co. v. 
Carruf?i, 41 Ga. 560. 

66h La.—Collier v. Mor);an’B Lou¬ 
isiana, ftc'., H., etc., Co, 5 So 537, 
41 La.Ann. 37 

N.J —Jonc'S w ManganfSf Iron Ore* 
Co., Ch., 3 A. 517, 

14a C.J. p 807 note 90. 

65. Ga.—Speiici* v. Manufacturers' 
Finance Aoroptanre Corporation, 
170 SE 633, 47 Ga App. 356—Ellis 
v. Southern Express Co., 110 S.B. 
43, 27 Ga.App. 738. 

66 . 111.—Burner v. St. Louis Bed & 
Mfff. Co.. 206 lll.App. 25G. 

67. U.S.—International Text-Book 
Co. V. Heartl, N.C., 136 P. 129, 69 
C.C.A. 127. 

Ga.—Ellis V. Southern Express Co., 
110 S.E. 43. 27 Ga.App. 738. 

68. Tex.—Household Furniture Co. 
V. Alvarado, Clv.App., 246 S.W. 
1111 . 


69. U.S - Kinf? Tonopah Mining: Co. 
V. Lynch. D C NVv.. 232 F. 485. 

Ill,—r<*rsonal Loan & Savinps Bank 
V. Schuftt, App.. 20 N.K 2d 329. 
1-la C^J. p SOS note 96. 

70. Kan.—Thomp.son v. PffiffiT, 56 
P. 763, 60 Kan. 109. 

71. X'!'S.—In JO Sharp Bro.^., DC. 
Mont., 2 FSupp 227. 

Cal—E«‘l liiver Nav. Co. v. Slruvcr, 
41 Cal. 616. 

72. Ga.—Spcn<*e v, Manufartiirors’ 
Fiimnre A<M*eptance Corporation, 
170 SK 533, 47 Ga App. 356 

Ind.—Stale of New .lersey v. Shirk, 
127 .VE SCI. 75 Ind.App. 275. 

Miss.—Missis.sippi Cent It. Co. v. 

(^alhoun, 105 So. 519, 140 Miss. 2S9. 
N.Y.—Glamberardino v. Morley 
Const. Co., 272 N.Y.S. 34, 241 App. 
Div. 909. 

14a C.J. P 808 note 99. 

73. Tex—Harrell v. Mexico Cattle 
Co., 11 S.W. 863, 73 Tex. 612. 

74. Ind.—Slate of New Jersey v. 
Shirk, 127 N.E. 861, 75 Ind.App. 
275. 

Iowa—Bennett v. Chicago Lumber & 
Coal Co., 208 N.W. 619, 201 Iowa 
770. 


IMich—Bruun v. Hansen, 275 N W. 
173, 281 Mich 3C2 

WVa—Dixon v H«.spi*r Coal & (^okc 
Co, 130 S.E 603, 605. 100 W.Va. 
422, citiiiK Corpus Juris. 

11a C J. p 808 note 2. 

75. Ill—Kiiuitable Produce, etc, 

Exoh. V. Ki\\e.«?, 67 lll.App. 400. 

76. Wash.—LushmKton v. Seattb* 
Auto., etc., Club, 111 P. 785, 60 
Wash. 646. 

77. Cal.— Security Investors’ B»‘alty 
Co. V. Superior Court in and foi 
Ijos Angelos County, 281 P. 709, 
101 Cal App 450 

Wis—Western I’attern & Mfp. Co. v 
American Metal Shoe Co., 185 NW 
535, 175 Wis. 493. 20 A.L.R. 264. 

14a C.J. p 808 note 5. 

78. N.Y—Buchanan v. Prospect 
Park Hotel Co.. 35 N.Y.S. 712. 14 
Misc. 435. 

79. Cal —J. L. Mott Iron Works \ 
West Coast PluinbinK Supply Co, 
45 P 683. 113 Cal. 311. 

Colo.—Venner v. Denver XTnion Wa¬ 
ter Co. 90 P. 623, 40 Colo 212. 122 
Am S U. 1036, error dismi.«>'sed 31 
set. 472. 219 U.S. 583, 55 L Ed. 
316. 
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the resignation, the incumbent continues as an of¬ 
ficer de facto on whom service may be made;*® but 
if notice of the resignation is given, and there are 
other officers on whom service may be made, the 
acceptance of the resignation becomes immaterial.*^ 
A fraudulent resignation to prevent service of proc¬ 
ess will not invalidate a service on the officer who 
has attempted to resign.** In case the by-laws or 
articles of incorporation provide that an officer shall 
hold until his successor is elected, service may be 
had on an officer who has resigned until the corpo¬ 
ration elects his successor;** but there is some au¬ 
thority to the contrary.*^ 

Failure to elect officers or appoint agents. Un¬ 
der some statutes a corporation that has failed to 
elect officers on whom process may be served may 
be brought into court by publication, as noted in¬ 
fra § 1320, or service may be made on the late 
proper officers.*® However, service on the stock¬ 
holders as such is not authorized, although no of¬ 
ficers have been elected for many years.** 

Service on a person who was originally an officer, 
but whose connection with the company has been 
terminated, may be valid under a statute providing 
that, where the corporation has failed to designate 
agents for the service of process, service may be 
made on any officer named in the articles or in the 
last report previously filed with the secretary of 
state.*7 Where the person appointed under stat¬ 
ute by a corporation to accept service of process 
or notice removes to another county in which the 
corporation maintains no office and conducts no 
business, and it fails to appoint another resident of 
the county to act in his stead, it thereby acquiesces 
in the continuance of the former appointee in that 
capacity.** 

§ 1317. — Acknowledgment of Service 

Service of process may be accepted or acknowledged 
on behalf of the corporation by any one authorized by the 


19 C.J.S. 

corporation to do so or any one on whom the process may 
be served. 

Any person on whom process may be served may 
accept or acknowledge service of process in behalf 
of the corporation.** Indeed, there is no reason 
why any domestic corporation, although not re¬ 
quired by statute to do so, may not empower a resi¬ 
dent of the state to accept service of process in ac¬ 
tions brought against it.*® An attorney retained by 
a corporation defendant to represent it in an ac¬ 
tion may, by his acknowledgment of service of sum¬ 
mons, submit the corporation to the jurisdiction of 
the court.*^ While the view has been expressed 
that power to receive or answer process in litiga¬ 
tion against a corporation must be expressly con¬ 
ferred by charter or statute,** nevertheless, in the 
same state, the acceptance by the president of a cor¬ 
poration of service of process has been upheld, al¬ 
though not expressly authorized, as being within the 
spirit and intent of a resolution of the board of di¬ 
rectors.** ' 

§ 1318. - Service Procured by Fraud 

Service on an officer Induced by fraud to come with* 
in the territorial Jurisdiction of the court is insuffi¬ 
cient. 

Jurisdiction is not obtained where the officer 
served has been induced by fraud to come within 
the jurisdiction of the court.*^ 

§ 1319. - Evasion of Service 

Service of process may be made notwithstanding the 
flight or concealment of corporate officers for the pur¬ 
pose of preventing it. 

It has been held that where the corporate offi¬ 
cers concealed themselves to prevent service, serv¬ 
ice may be made on one w'ho has repeatedly ap¬ 
peared as an attorney of the corporation;*® and 
that where an officer knows that a person in his 
presence is desirous of serving him with summons, 
he cannot defeat service by flight.*® 
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80, Kan.—Ft. Scott v. Schulenber?, 
22 Kan. 648. 

81. N.Y.—WiJson v. Brentwood Ho¬ 
tel Co.. 37 N.YS. 655, 16 Miac. 48. 

88 . Conn.—Fvarts v. Klllingworth 
Mfff. Co., 20 Conn. 447. 

83). Colo.—Venner v. Denver Union 
Water Co., 90 P. 623, 40 Colo. 212. 
122 Am.S It. 1036, error dismissed 
31 S.Ct. 472. 219 U.S. 583, 65 KEd. 
346. 

14a C.J. p 809 note 11. 

84. Wis.—^Western Pattern & Mfg. 
Co. V. American Metal Shoe Co., 
185 N.W. 636, 176 Wis. 493, 20 A. 
L.R. 264. 

85. Iowa.—Wisconsin, etc., Lumber 


Co. V. Cable. 140 N.W. 211, 169 
Iowa 81. 

Tenn.—Blake v. Hinkle, 10 Yerg. 218. 

86 . Tenn.—Bache v. Nashville Hor¬ 
ticultural Soc., 10 Lea 436. 

87. La.—Ilolzer Sheet Metal Works 
V. Arch Const. Co. of Louisiana, 
App., 141 So. 872. 

88 . W.Va.—Ellas v. Boone Timber 
Co.. 102 S.E. 488. 85 W.Va. 608. 

89. U.S.—^Kay & Ess Co. v. Chade- 
lold Chemical Co.. D.C.W.Va., 20 P. 
Supp. 653. 

Ala.—Talladega Ins. Co. v. Wood¬ 
ward. 44 Ala. 287. 

90l Minn.—State v. Le Roy Sargent 
& Co., 177 N.W. 633. 145 Minn. 448. 
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91. N.J.—Beehe v. Geo. H. Beebe 
Co., 46 A. 168, 64 NJ.Law 497. 

98. La.—Educational Finance Corpo¬ 
ration V. Penington, 120 So. 239, 9 
La.App. 691. 

93. La.—Hart Land & Improvement 
Co. V. Odd Fellows Hall Ass’n, 77 
So. 125, 142 La. 487. 

94. Minn.—Columbia Placer Co. v. 
Bucyrus Steam Shovel, etc., Co., 
62 N.W. 116, 60 Minn. 142. 

95. Cal.—Golden Gate (l^ons. Hy¬ 
draulic Min. Co. V. Tuba County 
Super.Ct., 3 P. 628, 66 Cal. 187. 

96. Md.—Boggs V. Inter-American 
Min., etc., Co., 66 A. 259, 105 Md. 
371. 
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§ 1320. — Service by Publication 

Although statutes authorizing service by publication 
where personal service cannot be had by the exercise 
of reasonable diligence are constitutional, service by pub¬ 
lication is sufficient only when such statutes, strictly 
construed, are fully complied with. 

Statutes authorizing^ service by publication on 
domestic corporations where personal service can¬ 
not be obtained on corporate representatives after 
reasonable inquiry and the exercise of due dili¬ 
gence are not unconstitutional.^^ In a case with¬ 
in such a statute service by publication may be ade¬ 
quate,®* even for the purpose of obtaining a per¬ 
sonal judgment, according to some,®® but not other,^ 
authorities. However, such a statute must be strict¬ 
ly construed- and complied with.® To entitle plain¬ 
tiff to an order for service by publication, he must 
apply for it within a reasonable lime after the fil¬ 
ing of the return showing inability to serve ordi¬ 


nary process.^ The facts necessary to bring the 
case within the statute must not only exist,^ but also 
be made to appear by an affidavit® or by the sher¬ 
iff’s return and a proper order of publication 
must be made.® 

§ 1321* —— Return 

A return of process should dlscloee the time, place, 
and mode of service and that the person served was a 
corporate offleer or agent on whom, under the statute, 
service might be made. The return is amendable and 
in some, but not other, states it may be controvert¬ 
ed. 

In an action against a corporation, the return of 
service must affirmatively show that service was 
made on an officer or an agent of the corporation 
specified in the statute as one on whom service may 
be made.® The connection between the person 
served and the defendant corporation must usual¬ 
ly apjiear,^® together with the mode of service^^ 


97. Fla.—Smotul Corporation v 

W»*st Laki* Iiiv. Co., 172 So. 58. 
126 Fla. 59r»—Stati* rx rel. Woods- 
Yoiinff V. Tedder. 128 So. 612. 103 
Pla. 1083, certiorari denied Stale 
of Florida ox rol. Wooda-Younp ("o 
V. Tedder, 52 S Ct. 458. 285 US. 
557, 76 L Kd. 046. 

Ohio—Snnten v. United States Shoe 
Co.. 25 Ohio NP.N.S., 2S7. 

Va—A S. White & Co. Tnr. v. Jor¬ 
dan. 98 SK 24, 124 Va. 465. 

98. Fla—Sm<*lal Corporation v. 

West Lake Inv. Co, 172 So. 58, 
126 Fla 595—Slate ex rel Woods- 
Younjj V, Tedder, 138 So. 643. 103 
Fla. 1083, eertiornn denied State 
of Florida ex rel. Wood.s-Young Co. 
V. Tedder. 52 S Ct. 458, 285 U.S, 
B57. 76 UKd. 946 

14a C J p 809 note 22. 

7ailure to elect ottoers 

Under some statutes a corporation 
that has failed to elect ofTleera on 
whom proce.sa may be served may be 
brouphf into court by publication.— 
United New Jersey R, etc., Co. v. 
Hoppock. 28 N..T Eq. 261 
89. Fla,—Clearwater Mercantile Co. 
V. Roberts', etc., Shoe Co,, 40 So. 
436, 51 Fla 176, 4 L R A.,N.S., 117. 
Ill—Nelson v. ChieaBo, etc., R Co.. 
80 NE 109, 225 Ill. 197, 116 Am. 

S.R 133. 8 LR.A.,N.S.. 1186. 

1. NC —Bernhardt v. Brown, 24 S. 
E. 427, 715, 118 N.C. 700, 36 L.R.A. 
402. 

8 . Fla.—Smetal Corporation v. West 
Eake Inv. Co.. 172 So. 58, 126 Pla. 
695. 

3. Fla.—Smetal Corporation v. West 
Liakc Inv. Co., supra—Broward Es¬ 
tates Corporation v. Chillingworth, 
112 So. 64, 93 Fla. 366. 

Or.—Dixie Meadows Independence 

Mines Co. v. Kight, 46 P.2d 909, 150 
Or. 896. 


4. (la—Branch v. Mechanii's* Bank. 
50 Ga. 413 

5. Fla.—Smetal Corporation v. West 
Lake Inv. Co., 172 So. 58. 126 Flu 
595 

Okl —Marlin v. Federal Motor Co, 
215 1*. 737, 89 Okl. 273. 

Wash.—Columbia Basin I^and Co v. 
IVter C. Chalmers Co, 218 P. 217. 
126 Wash 307. 

6. Or.—Dixie Meadows Independ¬ 
ence Mines Co. v. Kight, 45 P 2d 
909, 150 Or. 395. 

14a CJ. p 809 note 25. 

7. Fla—Smetal Corporation v. West 
Lake Tnv. Co.. 172 So 68, 126 Fla. 
595—Fowler v. Chillingworth, 113 
So. 667, 94 Fla. 1. 

8 . Va,—A. S. White & Co., Inc. v. 
Jordan. 98 SE 24, 124 Va. 465. 

9. US—Tjake v Texas News Co., 
n C Tex , 51 F.2d 862. 

Ark —Sloan v. Peoples Loan & In¬ 
vestment Co, 115 SW2d 833, 195 
Ark. 1085. 

Canal Zone—^Abate v. Raymond, 2 
Canal Zone 48. ! 

Pa.—lludclson v. Lehigh Valley R. 
Co.. 19 Pa.Dist. 775, 36 Pa.Co 245, 
14 LuzLeg.Reg. 133. 

Utah—Boston Acme Mines Develop¬ 
ment Co v. Clawson, 241) I*. 165, 66 
Utah 103. 

14a C J. p 809 note 28. 

Contra O. H. May Co, v. Gutman’s 
Inc., 2 Tenn.App. 43. 

Batnnis bald suaoUat in this re¬ 
spect 

Ala—Farmers’ State Bank of Hunts¬ 
ville V. Inman, 94 So. 105, 208 Ala 
281—Farmers’ State Bank of 

Huntsville v. Inman, 92 So. 604, 207 
Ala. 284. 

Cal.—Roehl v. Texas Co., 291 P. 255, 
107 Cal.App. 691, 

Ga.—Georgia Power & Light Co. v. 
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Wilson, 173 SE. 220. 48 Ga.App. 
764 

La —Burt v. Watson Oil & Gas Co . 

App , 150 So. 425 
14a C J. p 809 note 28 [al. 

10. Ky.~ Missouri-Kansas Pipe Line 
Co. V. Hobgood. 51 SW2d 920, 244 

^ Ky. 570—Licking River Lumber, 
etc. Co. v. Cox, 7 Ky.Op. 519. 

Mich.—Watkins v Hunt, 225 N W. 

554, 247 Mich. 237 
14a C J p 810 note 29. 

However, it is said that a return 
reciting that the oflln'r served de¬ 
fendant, a eorporation, bv personal¬ 
ly ser\irig a named person imports a 
leg.al service on the c*orporation and 
therefore that the person served was 
an agent or offleer of the corpora¬ 
tion on whom legal service (*ould be 
perfected, and that this is true al¬ 
though the return does not afflrnia- 
tively recite that the peison served 
was an offleer or agent of the corpo¬ 
ration.—Grand Lodge, K P. v. Mas¬ 
sey, 132 S.K 270, 35 Ga App. 140. 

11. Tex.—Texas Pipe Line Co. v. 
Miller, Civ App., 71 S.W.2d 348— 
National Live Stock Commission 
Co v Goff, Civ.App., 280 S.W. 856. 

14a C .1. p 810 note 30. 

Delivery of copy 

(1) A return that the officer served 
the process personally on a director 
IS insufficient to show compliance 
with a statute requiring service 
on a director to be made by de¬ 
livering a copy of the process to 
him.—Clough V. Superior Equipment 
Corporation, 167 A. 306, 18 Del.Ch. 
202 . 

(2) A return indicating that the 
corporate offleer delivered the copy of 
the process, rather tha'n that the 
copy was delivered to him, is fatally 
defective.— Galveston, etc., R. Co. v. 
Ware, 11 S.W. 918, 74 Tex. 47— 
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and the facts authorizing the adoption of that par¬ 
ticular method.i2 The return should show the 
place of service, ^3 the name of the person served, 
the time of service, ^5 and how the officer learned 
the facts recited therein.^® Where service on a 
certain inferior class of officers or agents is per¬ 
mitted by statute only in case service cannot be had 
on a superior class, the inability to serv,c any mem¬ 
ber of the superior class must appear from the re¬ 
turn of a process served on a member of the infe¬ 
rior class.^*^ 

A return showing substantial compliance with ap¬ 
plicable statutory requirements may be held suf¬ 
ficient.^® Compliance with inapplicable statutory 
requirements need not,^® and should not,2® be 
shown in the return; and a proper recital in the re¬ 
turn will not make the service good if the return 


also discloses contradictory facts.^i 

Construction and conclusiveness. It has been 
held that the return should receive a reasonable 
and natural interpretation, be fairly construed, and 
effect given to its plain intent and meaning,22 al¬ 
though it has' also been held that a return showing 
constructive service of process is to be strictly con- 
strued.23 It will be presumed in support of the re¬ 
turn that the officer acted within the limits of his 

jurisdiction.24 

The return is in some jurisdictions conclusive be¬ 
tween the parties as to the facts statcd,2R while in 
other jurisdictions it may be controverted,26 if duly 
traversed.27 For example, while in any event the 
return is at least prima facie evidence that persons 
described in it as officers or agents of the corpora¬ 
tion are in fact such,2® in some jurisdictions it is 


Texas Home Mut. F. Ins ro. v. 
Bowlin. ToxCivApp, 70 S W. 797. 
la. U S —St. Louis & S. F. R. Co. v. 

Louehinillor. D.C Okl. 193 F. 689. 
Or—Hildebrand v. United Artisans. 
79 P. 347, 46 Or. 134, 114 Am.S.R. 
852. 

14a C J. p 810 note 31. 

Return as warranting order for serv¬ 
ice by publication see supra S 1320. 
Wbare the facts arc shown hy the 
record, the return of service on an 
agent of a corporation need not. It is 
held, show all the facts set out In 
the statute authorizing such service. 
—El Paso, etc., R. Co. v. Kelly, Civ. 
App. 83 S.W. 855, reversed on other 
grounds 87 S.W. 660, 99 Tex. 87. 

la Pa.—Hudelson v. Lehigh Valley 
R. Co.. 19 Pa.Dlst. 775, 36 Pa.Co. 
245. 14 Luz.L.Heg. 133. 

W.Va.—Dixon v. Hesper Coal & Coke 
Co., 130 S.E. 663, 100 W.Va. 422. 
14a C.J. p 810 note 33. 

14. W.Va.—Dixon v. Hesper Coal & 
Coke Co., 130 S.E. 663. 100 W.Va, 
422. 

14a C.J. p 810 note 34. 

la W.Va.—Dixon v. Hesper Coal & 
Coke Co., supra. 

14a C.J. p 810 note 35. 

la La.—O’Hara v. Independence 
Lumber, etc., Co., 7 So 533, 42 
La.Ann. 226—O’Connor v. Jones, 7 
La.A.(Orleans) 265. 

17. Ark.—Austin Bridge Co. v. 
Vaughan. 13 S.W.2d 13. 178 Ark. 
995. 

Fla.—Western Union Telegraph Co. 
V. Hiscock, 96 So. 407. 85 Fla. 
480—Milton Land & Investment Co. 
V. Our Home Life Ins. Co.. 87 So. 
636, 81 li'la. 227. 

Ill.—^Werner v. W. H. Shons Co., 173 
N.E. 486, 341 Ill. 478—Norris Coal 
Mining Co., v. Beam, 223 Ill.App. 
320. 


Ky.—Mi.ssouri-Kansas Pipe Line Co. 
V. Hobgood. 51 SW.2d 020, 214 Ky 
570. 

Pa.—Shamokin Lumber & Const Co 
V. Line Mountain Coal Co., 85 Pa 
Super. 222—National Decorating 
Co. V. Scull Co., 12 Pa.Dist. & Co. 
317. 

Utah.—Boston Acme Mines Develop¬ 
ment Co. V. Clawson, 240 P. 165, 66 
Utah 103. 

14a C.J. p 810 note 37. 

▲hssnos from stats 
Where two statutes relating to 
service of process on corporations are 
in pari materia and process may be 
served according to the provisions of 
either, and the particular statute un¬ 
der which service is made does not 
make authority to serve an agent 
conditional on the absence from the 
state of other designated repre¬ 
sentatives of the company, although 
the other statute does, the return 
need not disclose such absence.— 
Brooke County Court v. U. S. Fidelity 
& Guaranty Co., 105 S.E. 787, 87 W. 
Va. 504. 

Beturns held to satisfy rsqulrsmeiLt 

Fla.—Cherry Lake Farms v. Love, 
176 So. 486, 129 Fla. 469. 

Ohio.—Sunday Creek Coal Co. v. 
West, 192 N.E 284, 47 Ohio App. 
637. 

14a C.J. p 810 note 37 [b]. 

18. 111.—Gray v. Kroger Grocery & 
Baking Co. 13 N.E.2d 672, 294 111. 
App. 151. 

Ohio —Parkinson v. Crawford, 13 
Ohio N.P.,N.S., 73. 

Pa.—Wood V. Industrial Health, Ac¬ 
cident & Life Ins. Co., 163 A. 391. 
107 Pa.Super. 338. 

Tex.—National Hardware & Stove 
Co. V. Walters, Clv.App., 58 S.W. 
2d 146, error refused. 

19. La.—Woodall v. Louisiana Ry. 
& Nav. Co., 90 So. 238, 149 La. 
90,3. 


20. Fla.—Grady v. Electric Bond & 
Share Co, 189 So. 18 

21. Mo.—Coerver v Crescent Lead 
& Zinc Corporation, 286 S W. 3. 315 
Mo. 276. 

22. Mo.—Davis v. .Tacksonville 
Southeastern Line, 28 SW 965, 126 
Mo. 69—Bedell v. Richardson 
Lubricating Co.. 211 S.W. 104, 201 
Mo.App. 261. 

23. Mo.—Holtschneider v. Chicago, 
etc., R. Co., 81 S.W. 489. 107 Mo 
App. 381—Vickery v. Omaha, etc., 
R. Co., 93 Mo.App. 1. 

24. Ind.—Baltimore, etc. R. Co. v. 
Brant, 31 N.E. 464, 132 Ind 37— 
Ohio, etc., R, Co. v. Quier, 16 Ind. 
440. 

25. Pa.—Hudelson v Lehigh Valley 

R. Co., 19 Pa.Dlst 775. 36 Pa Co. 
245, 14 LuzLReg 133. 

14a C.J. p 811 note 42 

26. Tex.—First Nat. Bank v. Guar¬ 
anty Bond State Bank, of Athens. 
Com.App.. 23 S W 2d 312, reversing. 
Civ.App., 12 S.W.2d 676. 

14a C.J. p 811 note 43. 

27. Ga.—^Winecoff v. Weedon. 82 

S. E. 1057, 112 Ga. 652. 

88 . Cal.—^Keener v. Eagle Lake 
Land, etc., Co., 43 P. 14. 110 Cal. 
627. 

14a C.J. p 811 note 45. 

ITader statats so providing 

Ala.—Farmers* State Bank of Hunts¬ 
ville V. Inman, 94 So. 105, 208 Ala. 
281. 

Premimption of ooBtlnnanco in olBoe 

Where it is shown that a person 
was at one time a director, it may 
be presumed that his character as 
director continued until the time of 
service of process.—Washington, etc., 
R. Co. V. Brown, D.C., 17 Wall.(U.S.) 
446, 81 L.Ed. 676. 
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conclusive as to such fact,^^ while in other jurisdic¬ 
tions it may be controverted.^o However, the re¬ 
turn is not evidence as to matters .which are not 
properly the subject of the return,3i and the court 
may consider extraneous facts consistent with the 
return which show that the service was bad ,^2 as 
where there is a defect or omission in the return, 
an inquiry into the true facts, in such case, not nec¬ 
essarily involving a contradiction of anything stat¬ 
ed in the retum.^s 

Amendment and cure of defects. If the fact of 
service appears, but the return is irregular, it may 
be amended and an imperfect or insufficient re¬ 
turn may be cured by recitals in the judgment,^® or 
even by proof supplied after judgment.^® 

§ 1322. —— Objections and Waiver 

A corporation,* when a defendant, may either waive 
service of process on it or defects in the process or serv¬ 
ice, or It may Interpose objections which will be sustain¬ 
ed where they are auffieient in form and substance, and, 
as to matters of fact, are supported by affidavits or other 
evidence which Is not overcome by counter evidence. 

A corporation defendant may waive service of 
process, notwithstanding its charter provides for a 
j)articular form of service on it.37 Any corporate 
officer on whom process may properly be served 
may waive service on the corporation,^^ provided 


he acts in good faith.**^ Want of service is waived 
by a general appearance by the corporation, acting 
through a person duly authorized,^® hut not by the 
appearance of the stockholders as individuals.^^ 
Similarly, objections to defects in process or serv¬ 
ice thereof cannot be urged after a general ap- 
pearance^^ or after the filing of an answer deny¬ 
ing the allegations of the complaint and not pre¬ 
serving the question of service;^® but where an ap¬ 
pearance is relied on to cure a defective service, it 
is essential to show that the corporation appeared 
by a person duly authorized and an objection to 
service is not waived by a special appearance with 
reservation of the question.^® 

By affording opportunity for an otherwise valid 
service on it at a certain place, a corporation waives 
its right to object to service at such placc.^® 

A corporate defendant may waive a trivial mis¬ 
nomer in the process.^^ The failure to ])lead a mis¬ 
nomer waives it,^® provided the name stated in the 
summons is sufficiently similar to the corporation's 
correct name fairly to apprise it that it.is intended 
as defendant.^® 

Objections to the process or service thereof in an 
action against a corporation may be presented in 
the mode which is appropriate in the particular ju¬ 
risdiction as to the defects in question.®® The ob- 


29. Mo.—State V. O'Neill. 4 MoApp. 

221 . 

Vt.—Stratton v. Lyons, 53 Vt. 130. 

30 . Colo.—Great West. Min. Co. v. 
Woodmas <4 Alston Min. Co„ 20 P. 
771, 12 Colaw 46, 13 Am.S.R. 204. 

14a C.J. p 811 note 47. 

31. Qa.—^Kimsey v. Macon Lumber 
Co., 71 S.E. 675, 136 Ga. 369. 

39. Pa.—O'Neill v. Philadelphia 
Rapid Transit Co., 14 Pa-Dist. 602. 

33. Pa.—Hudelson v. Lehigh Valley 
R. Co.. 19 Pa-Dist. 776, 36 Pa. 
Co. 245, 14 Luz.L.Reg. 183. 

34. Ohio.—Hankinson v. Columbus 
Natural Gas Co., 10 Ohio N.P..N.S., 
269. 

Pa.—Zozurich v. Bollinger, 85 Pa.L.J. 
796. 

W.Va.—Broeke County Court v. U. S. 
Fidelity & Guaranty Co., 106 S.E. 
787, 87 W.Va. 604. 

14a C.J. p 811 note 61. 

33. U.S.—Ford v. Delta & Pine Land 
Co.. C.C.M1S8.. 43 F. 181, affirmed 
17 S.Ct. 230, 164 U.S. 662, 41 L.Bd. 
690. 

N.C.—Crawford v. Wilmington Bank, 
61 N.C. 136. . 

8.C.—Richland County School Diet. 
No. 9 v. Fowles. 70 S.E. 316, 87 S.C. 
662. 

86l Arts.—Lucky Boy Min. & Mill. 


Co. V. Moore, 203 P. 556, 23 Ariz 
291. 

37. Ill.—Millard v. St. Francis 
Xavier Female Academy, 8 lll.App. 
341. 

38. Ind.—Jefferson l»ark Realty Cor¬ 
poration V. Kelly Glover & Vale, 
App., 12 NE.2d 977. 

14a C.J. p 811 note 56. 

39. Tex.—Fox v. Robbins, Civ.App., 
70 S.W. 597. 

40. N.Y.—Atty.-Gen. v. Guardian 
Mut. L. Ins. Co., 77 N.Y. 272. 

Vt.—Johnson ▼. Bennington, etc., R. 

Co., 90 A. 607, 87 Vt. 519. 

14a C.J. p 811 note 58. 

41. W.Va.—Moore v, Schoppert, 22 
W.Va. 282. 

48. Pa—Cuberka v. Pennsylvania 
Slovak Roman and Greek Catholic 
Union of U. S. of America, 193 A. 
828, 126 Pa.Super. 606. 

14a C.J. p 811 note 60. 

43. Ark.—Buschow Lumber Co. v. 
Ellis, 106 S.W.2d 631, 194 Ark. 
104. 

44. Pa.—Van Kirk v. Gately, 16 Pa. 
Dist. 616, 31 Pa.Co. 302. 

45. U.S.—Goetz v. Interlake S. S. 
Co., D.C.N.Y., 47 F.2d 763. 

40. U.S.—Gorman v. A. B. Leach 
& Co., C.C.A.N.Y.. 11 P.2d 454. 

47. N.J.—^Kantor v. Asbury Park 
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Press, 184 A. 815, 116 N.J Law 
379. 

48. Colo.—Burlington, etc., R Co. v. 
Burch, 69 P 6. 17 Colo.App 491. 

Kan—American Surety Co. v. Mary¬ 
land Casualty Co., 155 P. 59, 07 
Kan 275. 

Tex—Mecca F Ins. Co v. Hamlin 
First State Bank, Civ App., 135 S. 
W. 1083. 

49. N.Y —Gro.ssman v. Loeber Hair 
Co.. 155 N Y.S. 1012. 

60. Affidavit of illegality 

Go.—Grand Lodge, K. P., v. Massey, 
132 S.E. 270, 35 Ga.App. 140. 

Motion to gnash 

(1) Generally-—American Cereal 
Co. v. Eh Pettijohn Cereal Co.. C.C. 
HI., 7ft F. 276—14a C.J. p 812 note 
63. 

(2) Where service on corporation's 
agent shows on face that it was not 
according to law, it may be quashed 
on motion.—Philadelphia Rapid 
Transit Co. v. Coast Fir & Cedar 
I’roducts Co., 241 lll.App. 320. 

Bnls to set aside 

Pa.—Park v. Oil City Boiler Work.s, 
64 A. 334, 204 Pa 4.53—Bayard v. 
Mack. 17 Pa.Diat. 165. 

Plea in abatement 

(1) A plea in abatement, or motioa 
or plea eciuivalent thereto, is prop¬ 
er where a misnomer of the corpora- 
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jections may be sustained or overruled accordingly 
as the motion or other paper presenting the objec¬ 
tions docs or does not contain a proper statement of 
sufficient grounds thcrefor^i and, where questions 
of fact are involved, accordingly as, on the one 
hand, the grounds are supported by sufficient af¬ 
fidavits or other evidence or, on the other hand, are 
not sustained by evidence or the supporting evi¬ 
dence is overcome by other evidence.52 

A defendant corporation objecting to the service 
of process must inform plaintiff how better service 
may be had,55 unless knowledge on the part of 
plaintiff appears from the record.®^ 

An officer of a corporation has no standing in his 


individual capacity to attack the service of process 
on the corporation where he is not a party to the 
action and process was served on him only in his 
representative capacity.®® 

§ 1323. Appearance and Representation by 
Attorney 

A general appearance by a corporation through Ita 
authorized attorney la a waiver of objectiona to Juria- 
dlctlon over the peraon of the corporation; and it ia 
not neoeaaary that the authority of the attorney be evi¬ 
denced by any particular formal document or record; 
but the corporation cannot appear In court otherwiae 
than by an attorney at law. 

A corporation can appear in an action or judicial 


tion in the process Is asserted, the 
verity of the return of service Is 
challengfed, or any ground is set up 
which depends on evidence de hors 
the record. 

Ala.—Beene v. Cahawba & M. R. Co., 
3 Ala. 660. 

Ill.—Chapman v. North American 
Life Ins. Co., 212 Ill.App. 389. af¬ 
firmed 126 N.E. 732. 292 111. 179— 
Americun Spirits Mfff Co. v. Peoria 
Belt R. Co.. 154 Ill.App. 330. 

Tenn.—Peoples Tel. & Tel. Co. v. 
Prye, 10 Tcnn.App. 160. 

(2) In deed, a plea in abatement, 
or motion equivalent thereto, is nec¬ 
essary in such case. 

III.—Philadelphia Rapid Transit Co. 
V. Coast Fir & Cedar Products Co., 
241 Ill App. 320. 

Ky.—^Wilhite v. Good-Shepherd Con¬ 
vent. 78 S.W. 138, 117 Ky. 251, 25 
KyL. 1375. 

(3) This is true in a common-law 
action as distinguished from a chan¬ 
cery suit.—State ex rel. Schenley 
Distributors v. Civil Court of Record 
of Duval County, Fla., 188 So, 96. fol¬ 
lowed in 188 So. 99, two cases, and 
188 So. 100. 

(4) In one state, however, it Is not 
necessary to put the corporation to a 
plea in abatement.—Park v. Oil City 
Boiler Works, 54 A. 334, 204 Pa. 
453—Bayard v. Mack, 17 l*a.Dist. 
165. 

(5) According to an early authori¬ 
ty, the question whether process was , 
properly served, or served on a prop- ' 
er person, cannot be raised by such i 
plea.—Protection L. Ins. Co. v. 
Palmer, 81 Ill. 88. 

Writ of error ooram noble 

The verity of the return of serv¬ 
ice on an officer, in the alleged ab¬ 
sence of the president, may be chal¬ 
lenged after Judgment and after ex¬ 
piration of the Judgment term, by 
filing a motion In writing in the na¬ 
ture of a writ of error coram nobis, 
under statute, supported by proper 
and sufficient affidavits Or other 
proofi provided the point thus at- 


I tempted to be raised has not been 
waived.—Chapman v. North Ameri¬ 
can Life Ins. Co., 212 Ill.App. 389, af¬ 
firmed 126 N.K. 732, 292 Ill. 179. 

51. U.S.—Gorman v. A. B. Leach & 
Co., D.CN.Y., 11 F.2d 464. 

Ga.—Grand Lodge. K. P., v. Massey, 
132 S.E. 270, 35 Ga App. 140. 

Ill.— Grand Lodge of Brotherhood of 
Locomotive Firemen, 45 N.E. 165, 
164 111 9. 

Ind.—Ohio Oil Co. v. Griest, 66 N.E 
534, 30 Ind.App. 84. 

52. U S —Gorman v. A. B Leach & 
Co., DC.NY., 11 F2d 454. 

N.Y.—Municipal Morla.ige Co v. 463 
Eighth Ave. Co., 186 N.Y.S. 322, 195 
App.Div. 370. 

Ohio.—Nast v. Hurtlg & Seamon, 157 
N.E. 316, 25 Ohio App. 16. 

Okl.—Col vert Ice Cream & Dairy 
Products Co. v. Citrus Products 
Co., 65 P.2d 465. 179 Okl. 285. 

Pa.—Gilbert v. Lebanon Valley St. 

Ry. Co.. 160 A. 638, 300 Pa. 384. 
S.C.—Singletary v. Humphrey-Coker 
Seed Co., 143 S.E. 269, 146 S.C. 639. 
Tbe burden is on defendant corpo¬ 
ration to disprove the agency of the 
person served, where want of agency 
is the ground of the motion to quash. 
—Protection L, Ins. Co. v. Palmer, 81 
111 . 88 . 

Propriety of testimony 

Where the answer 4,0 a rule to set 
aside service because of lack of Juris¬ 
diction is too general, the matter can 
be clarified by testimony as to de¬ 
fendant's corporate activities, or is¬ 
sue can be framed and Jurisdiction 
determined.—Gengenbach v. Willow 
Grove Park Co., 124 A. 425, 280 Pa. 
278. 

Bwom dsnlal of rsprosontativs oa- 
paeity 

(1) If a return shows that cita¬ 
tion was served on certain officers of 
a defendant corporation, the citation 
will not be quashed on motion be¬ 
cause such officers were not named in 
the petition and writ, where defend¬ 
ant does not deny under oath that 
the persons served were its officers.— 

1004 


Illinois Steel Co. v. San Antonio & 
G. S. R. Co., C.C.Tex., 67 V. 661. 

(2) A denial In, an affidavit of the 
agency of the person served must be 
directed to the time of service; » 
denial of agency at the time of the 
motion to quash is Insufficient — 
Breathitt Coal, etc., Co. v. l*atrick. 
136 S.W. 1003, 143 Ky. 614. 

Positive and negative evidenee 

The failure on the part of the 
person served to object at the time of 
service that he did not occupy the 
office as incumbent of which he was 
served will not overcome his posi¬ 
tive oath that he was not such offi¬ 
cer, on a motion to set aside the 
service.—Scott v. Stockholders' Oil 
Co, C.C.Pa., 120 P. 698. 

Xnfsrenoss 

(1) In a particular case the evi¬ 
dence on a motion to set aside service 
may be such that the relation of 
agency between defendant and the 
person served can not be inferred 
therefrom.—Duhigg v. Waterloo Gas¬ 
oline Engine Co., 178 N.W. 530, 189 
Iowa 547. 

(2) On the other hand, where sum¬ 
mons issued against corporation is 
regular, and sheriff's return pre¬ 
cludes inference other than that copy 
of summons was delivered to presi¬ 
dent of corporation, a person on 
whom service is authorized by stat¬ 
ute, motion to quash summons and 
service is properly overruled.—Liber¬ 
ty Nat. Bank of Pawhuska v. Exen- 
dine, 11 p.2d 154, 156 Okl. 26. 

53. Del.—Arnold v. Sentinel Print¬ 
ing Co., 77 A. 966, 26 Del. 177. 

Idaho.—Hill V. Morgan, 76 P. 323. 
9 Idaho 718. 

Ky.—^Newport News, etc., R. Co. v. 
Thomas. 29 S.W. 437, 96 Ky. 613, 
16 Ky.L. 706. 

54. Ky.—Youngstown Bridge Co. v. 
White, 49 S.W. 36, 106 Ky. 273, 20 
Ky.L. 1176. 

65. N.J.—^Kantor v. Asbury Park 
Press, 184 A. 815, 116 N.J.Law 
379. 
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proceeding in a court of record only by an attorney 
at law; it cannot appear in person or by an officer, 
agent, or employee who is not an attoriiey.56 This 
rule, however, docs not prevent a corporation from 
filing its claim with a receiver without the inter¬ 
vention of a solicitor,57 nor does it preclude a lay 
employee of a corporate fiduciary from consulting 
informally with the probate judge concerning the 
administrative phase of matters pending in the pro¬ 
bate court.55 

An appearance by or for an agentss or officer®® 
of the corporation is not an appearance by or for 
the corporation; but the peculiar facts of a case 
may make it an exception to the rule, as where an 
officer is sued with the corporation, he alone con¬ 
ducts its business in the state, and his interest and 
that of the corporation are so commingled that his 
presence is just as necessary for the corporation as 
it is for himself.®! 


Authority of attorney. An attorney in order to 
act for a corporation must be authorized to do so®2 
by the proper corporate officers;®® but his author¬ 
ity may appear or be proved in various ways ;®^ and 
the corporation through its proper officers may rati¬ 
fy the unauthorized acts of an attorney and so be¬ 
come bound thereby.®® It is not necessary that the 
authority to appear be spread upon the record,®® or 
that it be evidenced by a warrant of attorney.®7 
Indeed, as declared in Attorney and Client § 72, it is 
not necessary in an ordinary case for an attorney 
representing a corporation to show his authority in 
any way unless it is properly questioned; an ap¬ 
pearance is not only presumptive evidence of au¬ 
thority to appear, as noted in that title § 73 a, but is 
also, at least in the first instance, sufficient evidence 
thereof, as stated in that title § 76 c (1), and where, 
after appearance, an attorney is treated as attorney 
for the corporation in the subsc(|uent stages of the 


56. IT S.—lirnndslein v. Whit#* 

Lamps, D.C.N.Y., 20 F.Supp. 369 
—Mullin-Johnson Co v Ponn Mut. 
Lif** Ins Co. of Philadelphia, Pa, 
UCCrI.. 9 FSupp 175 
Colo.—United Socuriti^^s Corporation 
\. Panlex Pressing Maoh., 53 P 
2d 653, 98 Colo. TS—Ronnie v. Tri¬ 
angle Ranch Co., 216 P. 718, 73 
Colo. 586. 

D(\—Hciskell V. Mozio, 82 F,2d 861, 
65 App.D.C. 265. 

Mich —Detroit Bar Ass'n v. Union 
Uuardian Trust Co, 281 N.W. 432, 
282 Mich. 707, denying rehearing 
276 N W. 365, 282 Mich. 216, fol¬ 
lowed in Detroit Bar Ass’n v De¬ 
troit Tni.st Co., 276 N W. 372, 282 
Mich 237 and Detroit Bar Ass’n v 
Efiuilable Trust Co., 276 N.W 373, 
282 Mich. 238. 

N J.—New Jersey Photo Engraving 
Co V. Carl Schonert & Sons, 122 
A. 307, 95 N.J.Eq 12 
N.Y.—J. D I... Corporation v. Bruck- 
man. 11 N.Y.S 2d 741, 171 Misc. 3— 
Aberdeen Bindery v. Eastern States 
Printing & l^iblishing Co., 3 N Y.S 
2d 419. 166 M1.SO. 904—J. T 

Whalen, Inc., v. Pritzert. 3 N Y. 
S.2d 418, 167 Misc. 471—Flnox 

Realty Corporation v. Lippman, 
296 N.YS. 945, 163 Misc 870— 

Mortgage Commission of New York 
V. eSreat Neck Improvement Co., 
296 N.Y.S. 107, 162 Misc. 416. 

Pa —Automobile Securities Co., v. 

Swisshelm, 75 Pa.Super. 72. 

14a C.J p 812 note 74. 

Contrary or tflYoryont authority 

(1) According to a few authori¬ 
ties. a corporation is entitled to sue 
or defend in its own behalf without 
representation by, or the aid of. an 
attorney at law.—A. Victor & Co. v. 
Sleinlnger, 9 N.Y.S.2d 323, 255 App. 
Div. 878, affirming 4 N.Y.8.2d 597, 167 


Misc. 719—Scllcnt-Repent Corpora- 
tnm V. Queens Borough Gas & Elec¬ 
tric Co . 290 N.Y.S. 887, 160 Misc 920. 

(2) Also It has been held that a 
corporation may and should appear 
by Its president in a plea to the ju¬ 
risdiction.—Quarrier v. Peabody Ins. 
Co., 10 W.Va. 607. 27 Am K. 582 

(3) Although the final determina¬ 
tion did not rest thereon, a statement 
was made in one ease that there is 
support for the theory that the eor- 
poratc officers on w'hom service may 
be had can enter a voluntary ap¬ 
pearance.—Jefferson Park Realty 
Corporation v. Kelley Glover & Vale, 
Ind.App, 12 NE2d 977. 

(4) In another case the court sig¬ 
nified Its agreement with the propo¬ 
sition that a corporation as such 
may not iristitut»\ prosecute, or de¬ 
fend any cause by its officers or 
agents, unless such officers or agents 
are duly licensed attorneys and coun¬ 
selors at laws but it nevertheless 
held that, where summary proceeding 
for rent, which a statute authorizes 
to be brought on application of the 
agent of the landlord, was duly insti¬ 
tuted by service of validly issued 
precept, and corporate landlord ap¬ 
peared at trial by licensed attorney 
and proved allegations of petition, 
judgment was required to be render¬ 
ed for landlord, although petition 
was originally drawn and presented 
by agent of corporate landlord who 
was not licensed attorney.—10th 
Street and 5lh, Inc., v. Naughton, 296 
N.Y.S. 952, 163 Misc. 437. 

57. N.J.—New Jersey Photo Engrav¬ 
ing Co. v. Carl Schonert & Sons. 
122 A. 307, 95 N.J Eq. 12. 

58. Mich.—Detroit Bar Ass’n v. Un¬ 
ion Guardian Trust Co.. 281 N.W 
432, 282 Mich. 707, denying rehear- 

1005 


Ing 276 N.W. 365. 282 Mich 216, 
followed in Detroit Bar Ass'n v. 
Detroit Trust Co., 276 N.W 372, 
282 Mich 237 and Detroit Bar 
Ass'n V Equitable Trust Co, 276 
N.W 373. 282 Mich. 238. 

59. Md.—Sharplcss Separator Co. v 
Brilhart, 98 A 484, 129 Md 82. 
SO. Ky—Kentucky Bonding (''o. v. 
Commonwealth, 199 S.W. 807, 178 
Ky. 605 

Mich—Dutton v A W Wallace & 
Co.. 219 NW 705, 242 Mich 481. 
Tex —Watson ('o.. Builders, v. Blcek- 
er. Civ App., 285 S.W. 637. 

61. Ark.—J. C. Engl email. Inc., v. 
Briscoe, 291 S.W 793, 172 Ark. 
1088. 

62. U.S —Osborn v U S. Bank. 
Ohio, 9 Wheal 738. 6 L Ed. 204. 

Ill.—Famous Mfg Co v Wilcox, 80 
Ill App. 64. affirmed 54 N E. 211, 
180 Ill. 246. 

14a C.J. p 812 note 79. 

63. Cal —San Diego Gas Co. v. 
Frame. 70 P. 295, 137 Cal. 441. 

Conn —Bridgeport Sav. Bank v. El- 
dredge, 28 Conn 656. 73 Am.D. 
688 

14a C J p 812 note 80. 

64. T*a—Automobile Securities Oo. 
V. Swisshelm, 75 Pa.Super. 72. 

65. Ill —Famous Mfg. Co. v. Wilcox, 
SO III App. 54. affirmed 64 N.E. 211. 
180 Ill 246. 

14a C.J. p 812 note 81. 

66 . U.S—^Washington v. Young, D. 
C.. 10 Wheat. 406, 6 L.Ed. 352. 

14a C.J. p 813 note 82. 

67. U.S.—Osborn v. U. S. Bank. 
Ohio. 9 Wheat. 738, 6 L.Ed 204. 

Me —Penobscot Boom Corp. v. Lam- 
son, 16 Me. 224, 33 Am.D. 656. 

14a C.J. p 813 note 83. 
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suit and there is no evidence of revocation of his 
powers, his appearance for the corporation will be 
regarded as authorized.®* According to some,®* but 
not other,70 early authorities, the appointment of 
an attorney at law to represent a corporation need 
not be under the corporate seal. A corporation is 
bound by the acts of its attorney committed within 
the scope of his authority and the acts of coun¬ 
sel representing a corporation in the conduct of a 
suit are presumed to be authorized by the corpora- 
tion.72 

Effect of appearance. A corporation, if it does 
not intend to subject itself to the jurisdiction of the 
court, has a right to appear specially to raise the 
question of jurisdiction, and it docs not waive the 
objection by appearing specially by attorney and 
pleading to the jurisdiction.^® Although a general 
appearance by a corporation cannot confer on a 
court jurisdiction of the subject matter of the ac¬ 
tion,74 yet, if the court has such jurisdiction, the 
corporation, by a general appearance, submits it¬ 
self to the jurisdiction of the court and waives ob¬ 
jections to jurisdiction over the person ;75 hut an 


unauthorized or invalid general appearance does 
not waive such objections.7® An appearance en¬ 
tered by a cemetery corporation binds the trustees 
of land .in the cemetery, although they were not 
properly notified of the proceeding.77 

§ 1324. Pleading 

The corporation la not bound by the plead!nga of 
atockholders filed for themaelves only. 

The corporation is not bound or estopped by the 
pleadings of stockholders, parties to a suit, filed for 
themselves only, and not for the corporation.7® 

§ 1325. - Applicability of General Rules 

The aufnciency of the atatement of the cauae of ac> 
tion, In an action by or agalnat a corporation, and the 
neceaalty, aufflclency, and eonatruction and operation of 
pleadlnga aetting up defenaea are, ordinarily, governed 
by general rulea of pleading. 

Since, as stated supra § 1287, the right to sue and 
be sued is incident to corporate as well as individu¬ 
al existence, corporations arc generally governed by 
the same rules of pleading that apply to natural per- 
sons.79 


68l N.Y.—^Mo88 v. Raynor, 1 How. 
Pr. 110. 

69. U.S.—Osborn v. U. S. Bank. 
Ohio, 9 Wheat. 788, 6 L.Ed. 204. 

Ind.—Vance v. Indiana Farmers*, 
etc., Bank, 1 Blackf. 80. 

70. Ala.—Gaines v. Tombeokbee 
Bank, Minor 50. 

Md.—Cape Sable Go.*8 Case, 8 Bland 
606. 

71. Cal.—San Dlesro Gas Co. v. 
Frame, 70 P. 295. 137 Cal. 441. 

N.Y.—^American Ins. Co. v. Oakley, 9 
Paise 496, 38 Am.D. 561. 

72. U.S.—^Alexandria Canal Co. v. 
Swann. D.C.. 5 How. 83, 12 L..Ed. 
60. 

73. U.S.—Commercial & Railroad 
Bank of Vicksburg: v. Slocomb. 
Miss., 14 Pet. 60, 10 L.Ed. 354. 

Fla.—Drew Lumber Co. v. Walter, 34 
So. 244, 45 Fla. 252. 

14a C.J. p 813 note 90. 

74. S.C.—Hunter v. D. W. Alderman, 
etc., Co., 61 S.E. 202, 79 S.C. 655— 
Nixon V. Piedmont Mut. Ins. Co., 
54 S.E. 657, 74 S.C. 438. 

Tex.—Southern Pac. Co. v. Burns, 
Civ.App., 23 S.W. 288. 

75. Mo.—McDonald v. Kansas City 
Gas Co., 59 S.W.2d 87. 332 Mo. 356. 

N.J.—People of State of New York 
V. Coe Mfg:. Co., 172 A. 198, 112 N. 
J.Law 636, affirming 162 A. 872, 10 
N.J.Misc. 1161, and certiorari de¬ 
nied Coq Mfg. Co. V. People df 
State of New York, 56 S.Ct. 89. 293 
U.S. 576, 79 L.Ed. 674—Mellilo v. 
Tiffany Oil Burner Co., 137 A. 661, 


5 N.J.Misc. 647. affirmed 140 A. 

921, 104 N.J.Law 444. 

Pa.—Cuberka v. Pennsylvania Slovak 

Homan and Greek Catholic Union 

of U. S. of America, 193 A. 828, 126 

Pa.Super. 605. 

14a C.J. p 813 note 92. 

Objeotloa that corporation Is aot par. 
ty 

(1) Corporation appearing and til¬ 
ing pleas prior to filing exception of 
no cause of action could not urge 
that It was not party to suit, under 
circumstances.—Hayes Grain & Com¬ 
mission Co. V. King-Drake Co., 133 
So. 540, 16 La.App. 379. 

(2) Corporation substituted as de¬ 
fendant, by appearing and defending 
action, cured any previous defect in 
processes by which it was made par¬ 
ty.—-Barrllo V. Frank, 177 A. 58, 116 
Pa.Super. 461. 

Staading to ask afltnaativs rsUsf 

Although no writ of subpoena was 
issued to bring defendant corporation 
within the jurisdiction of the court 
in an equitable suit, yet where, in re¬ 
sponse to an order to show cause, 
it appeared and litigated the mat¬ 
ter, thereby submitting to the court's 
Jurisdiction, it has a standing to ask 
for affirmative relief.—Doan v. Col- 
lins-Doan Co., 194 A. 254, 122 N.J.Eq. 
399. 

Mstoppsl 

In action against corporate and in¬ 
dividual defendants, where summons 
failed to name corporation but com¬ 
plaint named corporation and affida¬ 
vit of service of process showed 
service on corporation, motion for 

1006 


bill of particulars was made on affi¬ 
davit of officer of corporation after 
individual defendant had died and. 
thereafter proceedings were had in 
the name of the corporate defendant 
and corporation’s counsel participated 
in trial proceedings, corporation was 
estopped from as.sailing the general 
nature of its appearance and was 
held to have submitted to the Juris¬ 
diction of the court—Hechl v. Oc- 
chipinti Realty Co., 3 N.Y.S.2d 953. 
254 App.Div. 96. affirmed 17 N.E.2d 
141, 278 N.Y. 724, answering ques¬ 
tions certified 6 N.Y.S.2d 333, 264 
App.Div. 837. 

General appearance as: 

Admission of corporate existence 
see supra | 113. 

Waiver of objections to: 

Process see supra S 1322. 

Venue see supra § 1302. 

76. Conn.—Bridgeport Sav. Bank v. 
Eldredge, 28 Conn. 556, 73 Am.D. 
688 . 

Ill.—People V. Jones, 98 N.B. 962. 264 
Ill. 521. 

Ky.—Kentucky Bonding Co. v. Com¬ 
monwealth, 199 S.W. 807, 178 Ky. 
606 

Md.—Sharpless Separator Co. v. Bril- 
hart, 98 A. 484. 129 Md. 82. 

14a C.J. p 813 note 93. 

77. Pa.—City v. Oliver Cemetery 
Co., 6 Wkly.N.C. 238. 

78l Ky.—Covington & L. R. Co. v. 
Bowler’s Heirs, 9 Bush 468. 

75. Cal.—San Francisco Gas Co. v. 

San Francisco. 9 Cal. 453. 

14a C.J. P 818 note 96. 
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Ccuse of action generally. General rules of 
pleading determine the sufficiency of the statement 
of the cause of action in actions by or against cor- 
porations.®^^ The complaint should show the per¬ 
formance of Conditions precedent to the cause of 
action.®^ Unnecessary allegations may be disre¬ 
garded as surplusage and a failure to make prop¬ 
er allegations may not be fatal, in the absence of 
dcmurrcr.83 A corporate defendant’s counterclaim 
against an individual defendant, which does not 
connect the individual defendant with the transac¬ 
tions alleged, nor show that his acts caused any 
danmges to the corporate defendant, does not state 
a cause of action against him.®^ 

Defenses generally. General rules of pleading, 
also, ordinarily govern the necessity,®® propriety,®® 
sufficiency,®^ and construction and operation®® of 
pleadings setting up defenses in actions by or 
against corporations. In an action on a corporate 
obligation, the plea non cst factum puts in issue 
only the execution of the instrument; any other 
defense going to the validity of the obligation must 


be specially pleaded.®® In an action against persons 
associated together, on their alleged joint under¬ 
taking, an answer admitting the association and the 
undertaking, but averring that the association was 
and is a corporation, and that the undertaking was 
its corporate contract, may be regarded as setting 
up new matter constituting a defense, and not as 
stating mere evidence disproving the petition.®® A 
plea that defendant corporation was a mere stock¬ 
holder in a certain other company, and that the ac¬ 
tion, if any, should, therefore, be brought against 
the company, should be stricken out as stating mat¬ 
ter admissible under the general issue.®^ If a cor¬ 
poration bases its defense on its charter or by-laws, 
they must be set out in its plea or answer ;®2 and 
an answer of a corporation in equity which sets up 
an amendment to its charter which may or may not 
constitute a substantive defense to the bill, depend¬ 
ing on whether it was made before or after the 
commencement of the suit, and which fails to al¬ 
lege the date of the amendment, is subject to ex¬ 
ception for impertinence.®® The officer who an- 


80. U S.—Burton v. Rons. B C T«^x.. 
. 20 F Supp. 75. affirmed, C.C.A., Tex¬ 
as Co. V. Uoos, 93 F 2d 3K0 
Miss.—Central Weatorn D<‘velopmcnt 
Co., T.«1mited. of T..ondon, KoKland, 
V. Lewis. 107 So. 557. 142 Miss 428. 
Tex—Continental Supply Co v For¬ 
rest E. Ollmore Co of Texas. Civ 
App.. 65 SW,2d 622, error dis¬ 
missed. 

14a C.J. p 814 note 98. 

Oanse of action hold stated 

An ancillary bill nlleiyinx- that do¬ 
mestic corporation ori^anized and sub¬ 
scribed for nil capital stock of Mex¬ 
ican corporation afirainst which pluln- 
tllT had Judfcment. that Mexican cor¬ 
poration was Insolvent, and that do¬ 
mestic corporation and Its succea.sor 
were liable to pay Judgment because 
of domestic corporation’s acts of con¬ 
trol over Mexican corporation, stated 
cause of action for amount of Judg¬ 
ment —Roos V. Texas Co., C C.A Tex., 
d8 F.2d 321, certiorari denied Texas 
Co. V Roos. 54 S.Ct. 859, 292 IT S. 
649, 78 L Ed. 1499—Burton v. Roos. 
D.C.Tex., 20 F.Supp. 76, affirmed, C. 
C.A., Texas Co. v. Roos, 93 F 2d 380. 
Oaiise of action held not stated 

(1) In general creditor's action.— 
Island Paper Co. v. Carthage Timber 
Corporation, 218 N.Y.S. 346, 128 Misc. 
246. 

(2) By administratrix against cor¬ 
poration for money had and received, 
In failing to allege fraud or deceit, 
or that deceased was a stockholder — 
Watton v. Colonial Amusement Syn¬ 
dicate, 228 P. 42. 67 Cal.App. 664. 

Cross action seeking to recover for 
work done at request of principal 
owner of plaintiff company was held 


Insufficient to show liability of com¬ 
pany for obligation of its principal 
owner—Haskell Motor Co. v. R<*m- 
ington, TexCiv.App, 26 S.W.2d 913 
81. Cal —San Luis Obispo Bank v. 

Wickorsham. 34 P. 444, 99 Cal 655 
Tex —Dealers' (Iranite Corporation v 
Faubion, Civ App., 18 S.W.2d 737. 
14a C.J. p 814 note 99. 

88. Colo.—Hecker v. Cook, 78 P. 311, 
20 Colo,App. 282 

83. Cal.—^Wenban Estate v Hew'lett, 
227 P. 723, 193 Cal. 675. 

Time of discovery of pledge and 
transfer of obligations 
In corporation’s action to deter¬ 
mine adverse claims on corporate ob¬ 
ligations, made by defendants against 
corporation. If it was proper to al¬ 
lege time of discovery of pledge and 
transfer by corporate director of 
such obligations to defendants, fail¬ 
ure to do so was not fatal, -where no 
demurrers on that ground or any oth¬ 
er ground were Interposed to com¬ 
plaint.—Wenban Estate v. Hewlett, 
supra. 

84. N.T.—Stokes v. Ottoman Ameri¬ 
can Development Co., 227 N.Y.S 
265. 223 App.Ulv. 739. 

85. Colo.—Tabor v. Goss, etc., Mfg. 
Co., 18 P. 637. 11 Colo. 419. 

Falloro to comply with statuto 
Failure of corporate plaintiff to 
comply with requirements of trade- 
name registration act must be spe¬ 
cially pleaded.—Stephens v Bibb Inv 
Co.. 187 S.E. 709, 64 Ga.App. 321 

86. Conn.—Beach v. Beach Hotel 
Corporation, 168 A. 785, 117 Conn 
446. 


Cross oomplaiat 

In equity, corporation .by pressing 
Its adjudicated lien claim against re¬ 
ceiver of debtor corporation in re¬ 
ceivership action, opens door to re¬ 
ceiver’s germane defense by cross 
complaint for claimant’s unpaid sub¬ 
scription to debtor corporation’s 
stock—Beach v. Beach Hotel Corpo¬ 
ration, supra. 

87. Colo —Elder v. Eastwood, 216 P. 
542, 73 Colo. 489. 

Ga.—Burton v. Georgia & Alabama 
Warehouse Co., 126 S.E. 853, 33 Ga 
App. 533. 

Mass.—Piper v. C. L. Hayden Co., 
150 N.E. 155, 254 Mass. 317. 

14a C.J. p 814 note 5 
SniliclsBcy of affidavit of defeaso 
U S.—Holt v. Holt Electric Storage 
Co.. C.C.Pa . 79 F. 597. 

14a C.J. p 814 note 5 [a]. 

Waat of consideration held suffi¬ 
ciently pleaded in action on corpo¬ 
ration's note.—J. Schnarr & Co. v. 
Virginia-Carolina Chemical Corpora¬ 
tion. 159 So. 39. 118 Fla. 268. 

88. Mont.—O’Rourke v. Grand Opera 
House Co., 133 P. 965, 47 Mont. 459. 

14a C.J. p 814 note 6. 

89. Ill.—McCormick v. Unity Co., 87 
NE 924. 239 III. 306. 

9a Ohio.—Ridenour v. Mayo. 29 
Ohio St. 138. 

91. Ga.—Dade Coal Co. v. Haslett, 
10 S.E. 435, 83 Ga. 549 

92. Ind.—Gray v National Ben As¬ 
soc., 11 N.E 477, 111 Ind 531— 
Plant V. Wormager, 5 Blackf. 236. 

93. U.S.—Greene v Aurora R. Co., C. 
C.I11.. 158 F. 909. 
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swers in behalf of the corporation should admit or 
deny the facts charged, or state want of knowledge 
clearly and truly as a reason for not doing either.®^ 

A denial by a corporation on information and be¬ 
lief is permissible to the same extent as such a de¬ 
nial by an individual;®® but a corporation cannot 
make such a denial if the matters alleged in the 
complaint are presumptively within the knowledge 
of any of its officers, although the officer verifying 
the answer is himself without information or belief 
on the subject.®® A denial by its attorney, on in¬ 
formation and belief, of the signature and execu¬ 
tion of an instrument purporting to have been exe¬ 
cuted by the corporation, is not a denial under oath 
or affidavit of the person executing the same, as re¬ 
quired by statute.®*^ 

By whom defenses pleadable. A corporation 
made defendant and treated on the trial as a going 
concern has a right to answer over the objection of 
other defendants.®® The answer for a corporation 
should be made by its principal officer,®® and be 
filed by one who is an officer at the time of filing.^ 
The fact that the summons was served on one offi¬ 


cer and the affidavit of defense is made by another 
is immaterial.^ An answer of corporate officers in 
their individual capacity is not an answer of the 
corporation.® 

§ 1326. -Jurisdiction and Venue 

A complaint against a corporation generally must al> 
lege facts Justifying the bringing of the action In the 
county where It Is Instituted. A plea In abatement for 
want of jurisdiction over a defendant corporation should 
make direct and positive statements showing that fact. 

The complaint or petition against a corporation 
ordinarily must state facts justifying plaintiff in 
bringing the action in the county where he brings 
it;^ but there is authority for the view that, to 
put the court in error for refusing to a corporation 
the privilege allowed by statute of being sued in a 
county where it has an office or where the cause of 
action accrued, it must appear affirmatively that 
the action was brought in a county where it did not 
have an office,® and that no part of the cause of ac¬ 
tion arose in the county in which suit was brought.® 

The sufficiency of a plea in abatement for want 
of jurisdiction over defendant corporation^ is dc- 


94. us -—Hale v. Continental L. Ins. 

Co., Cr VU 16 F. 718. 

96. N.Y.—Macaulay v Bromell, etc., 
Printinfc Co., 67 How Pr. 262. 

14a C.J. p S14 note 11. 

Specific denial 

Under statute authorlzlnsr answer 
containing: frcneral or specific denial 
of each material allegation of com¬ 
plaint, or any knowledge or informa¬ 
tion thereof sufficient to form belief, 
defendant corporation cannot, in ac¬ 
tion on its contract, deny making of 
contract on information and belief, 
but must deny allegations of com¬ 
plaint positively, or deny that U has 
knowledge or information sufficient 
to form belief.—Thorn v. New' York 
Cent. Mills. 10 Ilow.Pr. N.Y., 19. 

Chancery rule prohibiting defend¬ 
ant from answering charge in bill by 
stating his mere ignorance thereof, 
where answer on oath Is waived, ap- 
plie.M to answer of corporation—Bal- 
com V. New York L. Ins. etc., Co., 11 
Paige, N.Y., 454. 

96. C'al —Sloane v. Southern Califor¬ 
nia R. Co. 44 P. 320, 111 Cal. 668, 
32 L.RA. 193. 

97. Minn.—La Plant v. Pratt-Ford 
Greenhouse Co., 112 N.W. 889, 102 
Minn. 93. 

Denial under oath or affidavit gener¬ 
ally see infra { 1336. 

98. N.C.—Latta v. Catawba Electric 
Co.. 59 S.E. 1028, 146 N.C. 285. 

99. U.S.—^Hale v. Continental L. Ins. 
Co., C.C.Vt., 16 F. 718. 

1. N.J.—Newark Mechanics' Nat. 


Bank v. H. C. Burnet Mfg. Co., 32 
N.J.Eq 236. 

2. Pa.—Kinney v. Harrison Mfg., 
etc., Co., 22 Pa.Sup<*r 601 

Pleading authority of officers and 
agents see infra 8 1334. 

3. Del.—Thoroughgood v. George¬ 
town Water Co., 77 A. 720, 9 Del. 
Ch. 84. 

4. Mo —Darby v. Weber Implement 
Co., 208 SW. 116, 203 Mo.App. 200. 

Ohio.—Hankinson v. Columbus Nat¬ 
ural Oaa Co, 10 Ohio N.P.,N S., 269. 
Tex.—Shannon v. Bridgeport Brick 
Co.. Civ.App, 283 S.W 182. 

14a CJ p 815 note 20. 

Allogatioas hald salftcieBt 

A petition in tort against domestic 
corporation for damages resulting 
from fraudulent representations suffi¬ 
ciently shows venue as against gen¬ 
eral demurrer, although alleging in 
introductory paragraph that corpora¬ 
tion had its principal office and place 
of business in another county, where 
body of petition expressly alleged 
that corporation had *'an office and 
place of business" within territorial 
Jurisdiction of trial court, and "then 
and there" made representations in 
question.—Nalley & Co. v. Moore. 181 

5. E. 429, 51 Ga.App. 718—-14a C.J. P 
815 note 20 [bj. 

Venue as determined by allegations 
of complaint sec supra 5 1299. 

6. Fla.—Crystal River Lumber Co. 
V. Consolidated Naval Stores Co., 
58 So. 129, 63 Fla. 119. 

CorponttloB’s plaa of privllogo may 

proporly ho ovomilod where affidavit 
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controverting such plea alleges and 
testimony establishes that defendant 
corporation has agency in county m 
which suit is instituted—Tex.^s-Lou- 
Isiana Power Co v. Wells. 48 S.W.2d 
978, 121 Tex. 397. 

6. Tex.—Mangum v. Lane City Rice 
Milling Co., Civ App, 95 S.W 605. 

7, Ala.—National Finance Corpora¬ 
tion V. Atkins. 150 So. 351, 227 Ala. 
393. 

14a C J. p 816 note 23. 

Floa hold oufllclent 

A plea in abatement alleging that 
a domestic corporation was not do¬ 
ing business by agent in county 
where suit for agent's fraud was 
brought, either at time suit was filed 
or cause of action aros€\ and that 
cause of action did not arise in such 
county, is not demurrable—National 
Finance Corporation v. Atkins, su¬ 
pra. 

Ploa hold inouflloiOBt 

Under statute authorizing suit 
against corporation in any county 
in which it does business by agent 
or was doing business by agent at 
time cause of action arose, a plea in 
abatement to Jurisdiction of court as 
to venue and person by corporation, 
which fails to allege that It was not 
doing business by agent in county 
where suit is brought, is defective 
and insufficient.—Cable-Shelby-Bur- 
ton Plano Co. v. Turbeville, 106 So. 
556, 213 Ala. 665. 

Pozm of ploa 

W.Va.—Quarrier v. Peabody Ins. Co., 
10 W.Va. 607. 27 Am.R. 582. 
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termined by the general rules for such a pleading:, 
as stated in the C.J.S. title Pleading .§ 135, also 49 
CJ. p 235 note 30-p 237 note 59. Accordingly, its 
averments should be direct and positive, and not by 
way of recital.® An averment of the location of 
defendant's principal office should be as of the time 
the action was brought.® 

§. 1327. - Corporate Existence 

a. Necessity of alleging 

b. Sufficiency of allegations 

c. Demurrer 

d. General issue or general denial 

e. Special pica or denial 

f. Notice of defense 

g. Replication or reply 

h. Admissions and waiver of objections 

i. Termination of corporate existence 

a. Necessity of Alleging 

(1) Jn general 

(2) Name as importing corporate exist¬ 

ence 

(1) In General 

In most states, a complaint by or against a corpora¬ 
tion, as such, need not directly allege the corporate ex¬ 
istence of the plaintiff or the defendant, as the case may 
be, particularly where its name imports corporate ex¬ 
istence, or the fact of such existence is the subject of 
Judicial notice, unless, and to the extent that, such an 
allegation is required by statute. 


In the absence of statute, it is held in most states 
that a plaintiff suing as a corporation need not di¬ 
rectly allege that it is such,^® where its name im¬ 
ports corporate existence, as explained infra § 1327 
a (2), or where the fact of incorporation is a sub 
ject of judicial notice.^l This is especially true 
where plaintiff sues on a contract made with it as a 
corporation,!2 provided the contract distinctly states 
plaintiff's corporate existence,!® since defendant, by 
entering into the contract, estops himself from deny¬ 
ing corporate existence, as stated supra § 109. 

Similarly, in the absence of statute, a complaint 
or petition against a defendant as a corporation 
need not, by the weight of authority, directly allege 
defendant's corporate existence,!4 where defend¬ 
ant’s name implies that it is a corporation, as stated 
infra § 1327 a (2), or where the fact of incorpora¬ 
tion is a subject of judicial notice,^® or where no 
relief is .sought against the corporation.!® This too 
IS especially true where defendant is sued on a con¬ 
tract made by it as a corporation,!'^ since defend¬ 
ant, by thus entering into the contract, becomes es¬ 
topped to deny its corporate existence, as stated 
supra § 110. 

However, in some states, in the absence of stat¬ 
ute, a direct allegation of corporate existence is 
requisite,!® where the fact of incorporation is not 
a subject of judicial notice;!® where the gist of the 
cause of action involves corporate existence;®® or 
where it is sued in tort.®! 


8 . W.Va —Quarrler v. Pi-abody Ins. 
Co . supra. 

9. \V.Vn —Quarncr v. Peabody Ins. 
Co., supra. 

10. Mont —Northwestern Hardware 
& Stei‘1 Co. V. Winnett. 216 P 568. 
67 Moiit 54 5 

Okl.—Soehor v. C). K Co-op. Milk 
Ass’n. 57 P2d 115!). 177 Okl. 165— 
Winnebaxo State flank v. Hall, 260 
I*. 457, 127 Okl 215 
Vt.— llurlinxton Clroeery Co v Hea- 
phy’.s K.stale, 126 A. 525, 9S Vt. 
122 . 

14a C J. p 816 note 29 

Zn a bill of aquity, it la unneces¬ 
sary to alleK(^ corporate existence of 
complainant. 

III.—Frye v. State Bank, 10 III. 332 
N.J.—German lieformed Church Bd. 
of Domestic Missions v. Von 
Puechelstein. 27 N J.Kq. 30. 

11. U.S.—Covinpton Drawbridifp Co 
v. Shepherd, Ind., 20 How. 227. 15 
Li.£kl. 896. 

14a C.J. p 816 note 31. 

Corporats oflioer snad individually 
This rule applies In support of an¬ 
swer of corporate officer who is sued 
individually.—Hankins v. Lawrence, 
8 Blackf., Ind., 266. 

19 C.J.S.~t>4 


18. Ga.—Stephen.*? v. Bibb Inv. Co.. 

187 SK. 709, 51 Ga App 321. 

14a C.J. p 816 note 32. 

Corporate officer sued individually 
This rule applies in support of an- 
sw’er of corporate oin<*er who is sued 
individually on eorporation contract 
—Johnson v. Gibson, 78 Ind. 282. 

13. Tex—Holloway \ Memphis, etc.. 
It Co., 2.3 Tex. 465, 76 Am D. 68— 
Alalia mu Bank v. Simonton, 2 Tex. 
531. 

14. Cal.— Craig: v. San Fernando Fur¬ 
niture Co, 264 P. 781, 89 Cal App 
167. 

14a C.J. p 816 note 36. 

Zt is not essential to Jurisdiction 

over person of defendant or of sul>- 
ject matter to allege, in complaint, 
corporate existence of defendant.— 
Craig: v. San Fernando Furniture Co., 
supra. 

15. Ind.—Eel River Drain. Ass'n, v. 
Topp, 16 Ind. 242. 

16. N.Y —Carter v. Herbert Booth 
King, etc., Pub. Co.. 66 N.Y.S. 382, 
26 Misc. 652. 

17. N.M.—Riverside Irr. Co. v. Cad- 
well, 158 P. 644. 21 N.M. 666, L.R. 
A.1916F 724. 

14a C.J. p 816 note 40. 
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Snle applied to counterclaim 

In suit on note by conijfuny to 
which It is payable, it is unnecessary 
for defendant to allege plaintiff’s cor¬ 
porate capacit.\ in counterclaim.—M. 
Schulz Ci>. v. Griffith, 166 N W. 101, 
182 Iowa 650. 

18. (''olo.—Denver, & R G R Co. v. 
Cahill, 45 1* 285. 8 Culo App 158. 

14a CJ. p 816 note 43 

Suits in equity are within rule.— 
Winnipiscogee Luke Co. v. Y'oung, 40 
Nil 420 

Proper and usually necessary 

Idaho —F’arks v. Mathews. 69 P.2d 
781. 58 Idaho 8. 

Where name does not import a cor¬ 
poration see infra S 1327 a (2). 

19. Tex.—Holloway v. Memphis, etc., 
K. Co.. 23 Tex. 465, 76 Am D. 68. 

14a C.J. p 816 note 45. 

20. Minn.—Holden v. Great Western 
El. Co., 72 N.W. 805, 69 Minn, 627. 
65 Am.S.H. 585. 

Vt.—Burlington Grocery Co. v. Hea- 
phy’s Estate. 126 A. 625, 98 Vt. 122. 

91. Iowa.—Byington v. Mississippi, 
etc., R. Co., 11 Iowa 602. 
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Statutory provisions. In some states the ques¬ 
tion of pleading corporate existence, is foreclosed 
by statutory enactments which expressly require an 
allegation of incorporation ,22 or which are con¬ 
strued to require such allegation generally23 or un¬ 
der particular circumstances.24 An act providing 
that the complaint must aver that plaintiff or de¬ 
fendant is a corporation applies only to cases in 
which it becomes necessary to inform the court of 
the corporate character of the party, and not to a 
case where the court takes judicial notice of the 
corporate character of the party,25 and hence ap¬ 
plies only to private corporations.23 Although there 
is authority to the contrary,27 it has been held that 
a statute exempting plaintiff from proof of incor¬ 
poration unless incorporation is denied by defend¬ 
ant’s pleading, as stated infra § 1327 e, docs not 
dispense with the necessity of alleging corporate 
existence,28 and that a corporation desiring to take 
advantage of such provisions must allege corporate 
existence in the complaint.23 Under other statutes 
an allegation of corporate existence is not neces¬ 
sary, where the action is on a written instrument, 
and the corporation sues or is sued by the name 
designated m such instrument,or where the cor¬ 
poration sues or is sued by the name or title by 
which It is commonly known, or under which its 
business is transacted .21 An act requiring the com¬ 
plaint to aver that plaintiff or defendant is a cor¬ 


poration does not apply where a corporation is 
made defendant but no relief is asked against it .22 

Continued existence by another name, A bill 
against a corporation on the obligations of a former 
corporation of another name, on the theory that the 
corporation sued is a mere continuation of the for¬ 
mer corporation, must allege the continued exist¬ 
ence of the former corporation under the name of 
the corporation sued.38 

(2) Name as Importing Corporate Existence 

If the name of a party, plaintiff or defendant, im¬ 
ports corporate existence, it is o^neraliy heid that a di¬ 
rect allegation of incorporation is not required. Wheth¬ 
er a name imports incorporation Is left, as a rule, to 
Judicial knowledge. 

It is generally held on the one hand that if the 
name of a party imports corporate existence, a di¬ 
rect allegation of incorporation is not necessary, 
and this applies both where the corporation sues^^ 
and where it is sued.25 On the other hand, there 
are authorities holding that if the name in which 
a party is sued docs not import corporate existence, 
a direct allegation of that fact is csscntial;28 and 
under this view a complaint against a defendant by 
a name indicating that it is not a natural person but 
a company of some kind, without an averment of 
the fact of incorporation or of any fact to show 
that it is an artificial being capable of being sued, is 

defective.27 


22 . N.Y.—Kaulbach v. Knickerbocker 
Trust Co., 124 N.Y.S. 286, 139 App. 
Div. 566. 

14a C.J. p 818 note 60. 

Snell statnis im mandatory to ex¬ 
tent of requiring that complaint of 
plaintiff suing by name showing that 
It is not natural person must allege 
that it is corporation or state facts 
.showing that it is an artincial being 
with capacity to sue—McConnon v. 
I^aursen, 135 N.W. 213, 22 N.D. 604. 

33. Tex.—Galveston, etc., R. Co. v. 

Smith. 17 S.W. 133, 81 Tex. 479. 
14a C.J. p 818 note 61. 

24. Tex.—Texas Mut. Li. Ins. Co. v. 

Davidge, 51 Tex. 244. 

14a C.J. p 818 note 62. 

85. Ind.—Bel River Drain. Ass’n v. 

Topp, 16 Ind. 242. 

14a C.J. P 818 note 63. 

88. Wis.—Smith v. Janesville, 9 N. 

W. 789, 52 Wis 680. 

14a C.J. p 819 note 64. 

27. Okl.—Yahola Oil Co. v. Causey, 
72 P.2d 817, 181 Okl. 129—Leader 
Printing Co. v. Lowry, 69 P. 242, 
9 Okl. 89. 

28. S.D.—State v. Chicago, etc., R. 

Co., 56 NW. 894, 4 S.D. 261, 46 
Am.S.R. 783. { 


89. Tex.—^American Nat Ins. Co. ▼. 
Briggs, Civ.App., 90 S.W.2d 602, 
error dismissed. 

14a C.J. p 819 note 67. 

30. Iowa.—M. Schulz Co. v. Griffith, 
166 N.W. 101, 182 Iowa 650. 

14a C.J. p 819 note 68. 

31. Md.—Powhatan Steamboat Co. v. 
Potomac Steamboat Co., 36 Md. 238. 

38. Wis.— Greenya v. Reliance Se¬ 
curity Co., 164 N.W. 972, I6l Wis. 
483. 

33. U.S.—Ozan Lumber Co. v. Davis 
Sewing Mach. Co., D.C.Del., 284 F. 
161, affirmed, C.C.A., 292 F. 135. 

34. Ga.—Stephens v. Bibb Inv. Co., 
187 S.E. 709, 54 Ga.App. 321—Car¬ 
ter V. Spiegel May Stern Co., 166 
S.E. 34, 45 Ga.App. 754. 

N.Y.—Security Mut. Life Ins. Co. v. 
Danzilio, 260 N.Y.S. 222, 145 Misc. 
760. 

Okl.—Yahola Oil Co. v. Causey, 72 P. 
2d 817, 819, 181 Okl. 129, citing 

Corpus ^nzlB. 

Tex.—Railroad Commission of Texas 
V. Royal Petroleum Corporation, 
Civ.App., 93 S.W.2d 761, error dis¬ 
missed. 

Vt.—Burlington Grocery Co. v. Hea- 
phy’s Estate, 126 A. 626, 526, 98 
Vt. 122, citing Corpus Jorts. 

14a C.J. p 817 note 49. 
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Asslgass of corporation in bring¬ 
ing suit need not allege incorpora¬ 
tion where name imports cori>orate 
existence. 

Kan.—Strong v. Moore, 89 P. 896, 76 
Kan. 437. 

N.Y.—Kennedy v. Cotton, 28 Barb. 
59. 

35. Ga.—Tifton Compress Co. v. 
Robinson, 120 S.E. 701. 31 Ga.App. 
350. 

Mo.—McDonald v. Kansas City Gas 
Co., 59 S.W.2d 37, 39, 332 Mo. 366, 
citing Corpus Juris. 

Tex.—Lone Star Finance Corporation 
V. Davis, Civ.App., 77 S.W.2d 711. 
14a C.J. p 817 note 60. 

“A corporation’* following 

Naming defendant as designated 
company, a corporation, sufficiently 
imports defendant’s corporate ex¬ 
istence.—Yahola Oil Co. v. Causey, 72 
P.2d 817, 181 Okl. 129—14a C.J. p 817 
note 50 [b]. 

36. Ga.—Collins v. Armour Fertili¬ 
zer W’orks, 89 S.E. 1054, 18 Ga.App. 
633. 

37. S.D.—State V. Chicago, M. & St. 
P. R. Co., 56 N.W. 894, 4 S.D. 261. 
46 Am.S.R. 783. 

14a C.J. p 817 note 62. 
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Whether or not a name imports incorporation 
should as a rule be left to judicial knowledge if 
the name mentioned in the pleading manifestly in¬ 
dicates a religious, charitable, educational, or other 
beneficial association, the usual subjects of incor¬ 
poration, such a name imports incorporation and 
if it indicates a financial, commercial, or manufac¬ 
turing association, the usual subjects of incorpora¬ 
tion, such a name likewise imports incorporation.^® 
There is a difference between such names and those 
indicating partners, joint contractors, or other as¬ 
sociations of natural persons not usually incorpo¬ 
rated.^ ^ The word “association,** when used with 
descriptive adjectives as the name of a business 
entity, is as much indicative of a corporation as the 
word “company** when so used.^2 Some authori¬ 
ties, taking the stricter view as to the necessity of 
alleging corporate existence, as slated supra § 1327 
a (1), do not give the same effect to the corporate 
name.<3 

b. Sufficiency of Allegations 

(1) In general 

(2) Specific allegations 

(1) In General 

A general allegation of the legal concluelon that the 


plaintiff or the defendant, aa the case may be, is a cor¬ 
poration organized and existing under the laws of a nam¬ 
ed state or country, ordinarily, is sufficient, except to 
the extent that this rule is modifiad by statute. 

Where an allegation of corporate existence is 
necessary, the authorities are generally agreed that 
in actions by or against corporations a general al¬ 
legation of the legal conclusion that plaintiff or de¬ 
fendant, as the case may be, is a corporation, or¬ 
ganized and existing under the laws of some named 
state or country, is sufficient.'*^ It is held sufficient 
to allege merely that the party is a corporation,*** 
and other general forms of averment have been 
sustained.*® The word “Inc.** when used in a plead¬ 
ing following a corporate name is the equivalent of 
the phrase “a corporation,***"^ but it has been held 
that the words “a corporation** appearing after the 
name of a party are merely descriptive, and are not 
equivalent to an allegation that the party is a cor¬ 
poration.*® A recital of corporate existence has 
been held sufficient without an averment in issuable 
form*® where the action is founded on contract,®® 
but not where it is founded on tort.®* It is not 
sufficient to allege the existence of the corporation 
at a former date without alleging its existence at 
the date of the transactions set forth or of the com- 


3& Ga.—St. Cecilia's Academy v. 

Hardin. 3 S E. 305. 78 Ga. 39. 
Judicial notice as to private corpo¬ 
rations in f^eneral sec the C J S. ti¬ 
tle Evidence fS 89-92. also 23 C.J. 
p 157 note 98-p 160 note 51. 

39. Ga —St. Cecilia’s Academy v. 
Hardin, supra. 

14a C.J. p 817 note 54. 

40. Go.—Stephens v. Bibb Inv. Co., 
187 S.E. 709, 64 Ga.App. 321. 

14a CJ. p 818 note 55. 

aramM bald to import oorporatioas 

(1) "Adams Express Company."— 
Adams Express Co. v. Hill, 43 Ind. 
167. 

(2) "Bell Bros. Marble Company." 
—Bell Bros. Marble Co. v. American 
Securities Co., 136 S.E. 541, 36 Qa. 
App. 340. 

(3) "Bibb Investment Company”— 
Stephens v. Bibb Inv. Co., 187 S.E. 
709, 64 Ga.App. 321. 

(4) "City Finance Corporation."— 
Harvpy v. City Finance Co., 163 S. 
E. 289, 41 Ga.App. 420. 

(6) "Tiflon Compress Company."— 
Tiflon Compress Co, v. Robinson, 120 
S.E. 701, 31 Ga.App. 360. 

(6) Other names see 14a C.J. p 818 
note 65 [a]. 

41. Ga.—St. Cecilia's Academy v. 
Hardin, 3 S.E. 306. 78 Ga. 39. 

14a C.J. p KIS note 56. 

43. Ga.—Georgia Co-op. Fire Ass'n 


V. Borchardt, 51 S.E. 429. 123 Ga. 
181, 3 AnnCas. 472. 

14a C.J. p 818 note 57. 

43. Wis.—Toung v. Juneau County, 
212 N.W. 296, 192 Wis. 646. 

“Company** 

No implication of corporate char¬ 
acter arises from word "company" 
in name.—Toung v. Juneau County, 
supra—14a C.J. p 818 note 59 [a]. 

44. U.S.—Magna Oil & Refining Co. 
V. White Star Refining Co., C.C.A. 
Del., 280 F. 52. 

Mo.—Coliseum Athletic Ass’n v. Dil¬ 
lon, 223 S.W. 955. 204 Mo.App. 504. 
Tex.—Baldwin Music Shop v. Wat¬ 
son, Civ.App, 88 S.W.2d 616— 
Woodson Mill & Elevator Co. v. 
Graham Mill & Elevator Co., Civ. 
App., 57 S.W.2d 943. 

14a C.J. p 819 note 70. 

AllagatioaB bald snfllciont 

In lumber company’s suit on note, 
allegation that petition was that of 
lumber company, a Louisiana corpo¬ 
ration, domiciled In city in state, and 
represented by its duly authorized 
vice president.—Shreveport Long 
Leaf Lumber Co. v. Jones, 177 So. 
593, 188 La. 519~14a C.J. p 819 note 
72 [a]. 

As Isgal aslstsbo* 

An averment that corporation ex¬ 
ists under and by virtue of laws of 
state by legal Intendment means that 
it legally exists.—Magna Oil & Re¬ 
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fining Co. v. White Star Refining Co.. 
C.C.A.Del . 280 F. 52. 

AUsgstion of atblstio Msooiation 
as plaintiff that it is duly incorporat¬ 
ed association under laws of stale 
through pro forma decree of circuit 
court of city of St. Louis is sufficient 
to entitle It to institute suit as a 
body corporate and politic.—Coliseum 
Athletic Ass’n v. Dillon, 223 S.\V. 955. 
204 Mo.App. 504 

45. Tex.—Baldwin Music Shop \. 
Watson, Civ.App., 88 S.W.2d 516. 

14a C.J. p 819 note 71. 

46. Colo.—Holmes Fuel, etc.. Co. v. 
Commercial Nat. Bank. 47 P. 289. 
23 Colo. 210. 

14a C.J. p 819 note 72. 

47. Cal.—Goldlierg, Bowen & Co. v. 
Dimick, 146 P. 672, 169 Cal. 187— 
Indian Refining Co. v. Royal Oil 
Co.. 283 P. 856. 102 Cal.App. 710 

48l Idaho.—Miller v. Pine Min. Co., 
31 P. 803, 3 Idaho. Hash.. 493, 35 
Am.S.R. 289. 

Okl —Boyce v. Augusta Camp No. 
7,429 M. W. A., 78 P. 322. 14 Okl 
642. 

49. Ohio.—Brady v. Palmer, 19 Ohio 
Cir.Ct. 687, 10 Ohio Cir.Dec 27. 
5a U.S.—Falconer v. Campbell, C.C. 
Mich., 8 F.Ca.H.No.4.620, 2 McLean 
196. 

14a C.J. p 820 note 75. 

51. H.S.—Falconer v. Campbell, su¬ 
pra. 
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mcncement of the action.®* Where defendant 
pleads the existence of a corporation by way of in¬ 
ducement or otherwise, it is not necessary for him 
to plead it more specifically than where plaintiff 
pleads it, and he may make the alleviation in gen¬ 
eral language.®* The insufficiency of an averment 
of corporate existence in a complaint may be cured 
by allegations in the answer.®^ 

Averments in successive counts. Where the dec¬ 
laration, petition, or complaint contains several 
counts, then, according to the rule in some jurisdic¬ 
tions, if proper averments are made in the first 
count, showing the corporate existence, they need 
not be repeated in subsequent counts.®® 

(2) Specific Allegations 

Ai a general rule, specific allegations of the facts es¬ 
sential to the existence of a corporation party are not 
necessary, except to the extent that they are required 
by statute. 

As a rule, it is not necessary to allege every fact 
necessary to the existence of a corporation party.®® 
Accordingly, it is generally held that it is not nec¬ 
essary to set forth the charter,®*^ whether it is a 
public®* or a private®* statute, or to give the date 
and title of the act of incorporation,®* or to state 
whether the corporation has been created by a pub¬ 
lic or a private act,®^ or for what purpose it was in¬ 
corporated,®* or to give the names of the individu¬ 
als composing it®* or of its officers,®^ or to state 


how or by what authority it was incorporated,®® or 
to aver the performance of statutory conditions 
precedent.®® 

On the other hand, it has been held necessary 
under some circumstances, to set forth the steps 
taken in the organization of the corporation,®*^ and 
to plead an act by which the corporation was cre¬ 
ated;®* and where the charter is the basis of the 
action, it should be set forth in plaintiff’s plead¬ 
ing.®* Where a statute terminates the existence of 
a corporation except on certajn conditions, the ex¬ 
istence of such conditions must be alleged in a 
complaint by the corporation.*^* A pleading alleg¬ 
ing the facts necessary to constitute a corporation 
and setting out the articles of association is suffi¬ 
cient.*^^ So, also, a petition alleging that plaintiff is 
a corporation, and declaring in its corporate name, 
naming the act of incorporation and the date of its 
approval and the powers conferred on it by the act, 
sufficiently states the existence of the corporation 
and the character of plaintiff;*^* and an allegation 
that defendant is a corporation does not limit oth¬ 
er allegations giving rise to an inference of the 
character of the corporation.*^* A complaint, how¬ 
ever, alleging that defendant is a pretended corpo¬ 
ration, and lacking allegations showing the creation 
of a valid corporation, is insufficient to comply with 
a statutory requirement that corporate existence be 
allcged.’^^ When it is necessary for any purpose to 


52. Cal.—Consolidated Concessions 
Co. v. McConnell, 180 P. 842, 40 Cal. 
App. 44.1. 

14a C J. p 820 note 77. 

53. Ind.—Johnson v. Gibson, 78 Ind. 
282. 

14a C.J. p 820 note 78. 

54u Mont.—Storer v. Graham, 116 P. 
1011, 43 Mont. 344. 

55. Minn —^West v. Eureka Impr. 
Co., 42 N.W. 87, 40 Minn. 394. 

Mo.—Aull Sav. Bank v. Lexington, 
74 Mo. 104. 

56. Ala—Planters’ & Merchants’ In¬ 
dependent I^acket Co. v. Webb, 39 
So. G62. 144 Ala. 666. 

14a C.J. p 820 note 80. 

57. Tex —Houston Water-Works v. 
Kennedy, 8 S W. 36, 70 Tex. 233. 

14a C.J. p 820 note 81. 

5& Ind.—White Water Valley Canal 
Co. v. Boden, 8 Blackf. 130. 

X.T.—U. S. Bank v. Haskins, 1 Johns. 
Cas. 132. 

14a C.J. p 820 note 82, 

59. N.Y.—U. S. Bank v. Haskins, su¬ 
pra. 

50. N.T.—Sun Mut. Ins. Co. v. 
Dwight, 1 Hilt. 60—Shoe, etc.. Bank 


V. Brown, 9 Abb Pr. 218, 18 How 
Pr 308. 

61. N.T.—U. S. Hank v. Haskins, 1 
Johns. Cas 132. 

68. Nev.—Crow v. Van Sickle, 6 Nev. 
146. 

63. N.Y.—U. S. Bank v. Haskins, 1 
Johns.Cas. 132. 

64. Tex.—Rockdale Mercantile Co. v. 
Brown Shoe Co., Civ.App, 184 S. 

W. 281—Yates v. Iloyston State 
Bank, 131 S.W. 256. 62 Tex.Civ. 
App. 256. 

65. Ga.—Stephens v. Bibb Inv. Co., 
187 SE. 709, 54 Ga.App. 321. 

Tex —Houston Water-Works v. Ken¬ 
nedy. 8 S.W. 36, 70 Tex. 233. 

14a C J. p 820 note 89. 

66 . Ala.—^Planters’ & Merchants’ In¬ 
dependent Packet Co. v. Webb, 39 
So. 562, 144 Ala. 666. 

14a C.J. p 821 note 90. 

67. Ind.—Haln v. Northwestern 

Gravel Road Co., 41 Ind. 196. 

Minn.—St. Paul Dlv. No. 1 S. T. v. 

Brown, 9 Minn. 157. 

14a C.J. p 821 note 91. 
rillag of artloloB of association 
(1) Under act providing that com¬ 
pany shall cause its articles of as¬ 
sociation to be recorded and there¬ 
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after a.MSociation shall be body pol¬ 
itic or corporate, filing of nrtic-lcs 
must be averred in complaint to en¬ 
force assessment, the as.sessment be¬ 
ing a corporate act —Melntire v Mc¬ 
Lain Ditching Assoc, 40 Ind. 104. 

(2) The filing of articles of associ¬ 
ation as required by statute is suffi¬ 
ciently alleged by averment that 
company caused them to be put on 
record in recorder’s office in a coun¬ 
ty named—Vawter v. Franklin Col¬ 
lege, 53 Ind. 88. 

68 . Conn.—Central Mfg. Co. v. Hart- 
shornc, 3 Conn. 199. 

69. N.J —Trenton City Bridge Co. v. 

Perdicaris, 29 367. 

70. Ind.—Cooper v. Arctic Ditchers, 
56 Ind. 233. 

14a C.J. p 821 note 94. 

71. Ind.—^Washer v. Allensville. etc., 
Turnp. Co., 81 Ind. 78—Traber v. 
Bright, 32 Ind. 69. 

14a C.J. p 821 note 96. 

72. Tex.—Wlthee v. Citizens’ Sav. 
Bank, 1 Tex A.Civ.Cas. I 489. 

73. Cal.—O’Moore v. Driscoll, 28 P. 
2d 438. 135 Cal.App. 770. 

74. Wls.—State v. Minahan Bldg. 
Co., 123 N.W. 268. 141 Wls. 400. 
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plead the charter of a corporation, it is enough if 
its substance is stated with certainty to a common 
mtent, especially where the corporation is the ad¬ 
verse party and it has been held sufficient to 
plead the charter with its amendatory acts by their 
titles.76 

Statutory provisions. In some states the suffi¬ 
ciency of an allegation of corporate existence is de¬ 
termined by statutory provisions.*^A statute re¬ 
lating to the manner of alleging corporate existence 
may be permissive in character, not superseding the 
former mode of allegation^® 

c. Demurrer 

A failure to allege corporate existence In a complaint 
t>y or against a corporation, according to some decisions, 
is no ground for a demurrer) but other decisions take 
an opposite view. 

The cases are not in accord as to whether a plead¬ 
ing is demurrable for failure to allege corporate ex¬ 
istence. On the one hand, it has been held that it 
is no ground for general demurrer that plaintiff 
fails to allege corporate existence in an action by,7i> 
4>r against,®® a corporation, especially where the 
.name imports a corporation that failure to al¬ 
lege corporate existence does not justify a demur¬ 
rer on the ground that plaintiff has not legal ca¬ 


pacity to sue, where it does not appear affirmative¬ 
ly from the complaint that plaintiff is not a corpo¬ 
ration that failure to allege defendant’s corpo¬ 
rate existence docs not support a demurrer for want 
of jurisdiction of defendant;®® that in equity fail¬ 
ure of complainants to allege that they are a cor¬ 
poration cannot be reached by general demurrer for 
want of equity;®^ that failure of plaintiff suing in 
a corporate name to set out the act of incorpora¬ 
tion is not reached either by demurrer on the 
ground mat plaintiff had not legal capacity to sue,®® 
or by general demurrer;®® that a petition is not de¬ 
murrable for failing to allege that the corporation 
plaintiff was organized in the mode prescribed by 
its charter ;®7 and that the want or the insufficiency 
of an allegation that a corporation party has filed 
its articles of incorporation as required by law is 
not ground of demurrer.®® In any event a general 
demurrer will not reach a merely informal or de¬ 
fective averment of corporate existence.®® 

On the other hand, there arc many cases which 
take a directly opposite view, and hold that a com¬ 
plaint is demurrable for failure to allege corpo¬ 
rate existence®® at the time of any of the transac¬ 
tions referred to in plaintiffs pleading or at the 
time of the institution of the action,®^ on the ground 
that the complaint does not state facts sufficient to 


75. r*onn.—Ooshen, etc., Turnp. Co. 

V. Scars, 7 ('onn. 86. I 

14a CJ. p 821 notes 98, 99. 

70. Wis.—Farmers’ Li. & T. Co. v. 

Fisher, 17 Wis. 114. 

77. Tex—Sneed V. Jo>ce Land & 

Cattle Co., Civ App., 254 S W. 479. 

citiiiK Corpus Juris. 

14a C J. p 821 note 6. 

**l>ul7 inoorporatsd'* 

(1) Under statute which declares 
that it shall be sufficient to alleKc 
that a corporation was "duly incor¬ 
porated." In absence of denial by 
affidavit, an allegation that plaintiff 
was a corporalk>n duly incorporated, 
with principal office and place of 
business in W county, Tex., is suffi¬ 
cient, without alleging whether it 
was incorporated under laws of Tex¬ 
as, or had permit to do business 
therein.—Sneed v. Joyce Land & Cat¬ 
tle Co., supra. 

(2) Allegation that plaintiff was in¬ 
corporated under and by virtue of 
laws of named state is sufficient as 
against a special exception that 
plaintiff does not allege that plaintiff 
was "duly incorporated," as required 
by law, since the word "duly" means 
according to law.—Woodson Mill & 
Elevator Co. v. Graham Mill & Ele¬ 
vator Co., Tex.Civ.App., 57 S.W.2d 
943, error dismissed, followed in 
Woodson Mill A Elevator Co. v. Bur- 


rus Mill St Elevator Co., Tex.Civ.App., 
57 S.W.2d 945, error dismissed. 

(3) A petition against named com¬ 
pany as "a corporation" is sufficient 
although I'ompany is not alleged to 
be "duly incorporated."—Cranllll 
Bros. Oil Co. V. State, Tex.Civ.App., 
54 S.W2d 813—Texas & V. Ry. Co. 
V. Bufkin, Tex.Civ.App., 46 S.W.2d 
712, error dismissed. 

(4) A failure to allege that de¬ 
fendant was "duly incorporated," as 
required b.v statute, is not error, if 
plaintiff proves that defendant was 
incorporated as alleged.—American 
Nat. Ins. (^o. v. Briggs, Tex Civ.App., 
90 S.W.2d 602, error dismissed 
14u C.J. p 821 note 5 [aj (l)-(3), 

( 6 ). 

78. Mich.—Ladd v. East Saginaw M. 
E Church, 1 Mlch.N.P. 47. 

14a C J. p 822 note 6. 

79. Okl.—Winnebago State Bank v. 
Hall, 260 P. 497, 127 Okl. 215. 

14a C.J. p 822 note 7. 

80. Minn.—Holden v. Great West¬ 
ern El. Co., 72 N.W. 806, 69 Minn. 
627, 66 Am.S.R 585. 

14a C.J. p 822 note 8. 

81. Tex.—Railroad Commission of 
Texas v. Royal Petroleum Corpora¬ 
tion, Civ.App., 93 S.W.2d 761, er¬ 
ror dismissed. 

I4a G.J. p 822 note 9. 
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83. N.Y.—Phrpnix Bank v. Donnell. 

40 N.Y. 410. 

I4a C.J. p 822 note 10. 

83. N.Y.—^Adams v. Lamson Cons 
Store-Service Co., 13 N.Y.S. 118, 
59 Hun 127. 

84. N.J.—German Reformed Church 
v. Von PuechelsteJn, 27 N J.Eq. 
30. 

85. N»'b.—Exchange Nat. Bank v. 
Capps, 49 N.W. 223, 32 Neb. 242, 
29 Am.S.R. 433. 

86. Ky.—Rudd v. Owensboro Deposit 
Bank, 49 S.W. 207, 105 Ky. 443, 20 
Ky.L. 1276. 

87. Ky.—Henderson, etc., R. Co. v. 
Leavell. 16 B Mon. 358. 

88. Cal.—California Sav., etc., Soc. 
V. Hams, 43 P. 525, 111 Cal. 133. 

14a C.J. p 823 note 14. 

89. Tex.—Falls County Turnp. Road, 
etc., Co. V. Jordan. 2 Tex Unrep.Cas. 
370. 

14a C.J. p 823 note 17. 

90. S D.—State v. Chicago, M. & St. 
P. R Co., 56 N.W. 894, 4 S D. 261, 
46 Am.S.R. 783. 

14a C.J. p 823 note 18. 

Waiver of objection by failure to de¬ 
mur see Infra 9 1327 h. 

91. Cal.—Consolidated Concessions 

Co. V. McConnell, 180 P. 842, 40 
Cal.App. 443. 
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constitute a cause of action and that if plain¬ 
tiff’s name is one which might import either a cor¬ 
poration or a partnership, defendant, on calling 
for the information by timely and appropriate de¬ 
murrer, is entitled to know from plaintiff the exact 
nature of its legal entity.®^ A demurrer has been 
sustained to a bill in equity, where plaintiff was not 
described in substance as a corporation established 
by law in some state, and transacting its business at 
some place.®^ In any event a demurrer on the 
ground that the complaint does not allege the cor¬ 
porate existence of plaintiff is not frivolous.®® The 
effect of a demurrer as an admission of facts al¬ 
leged in the pleading demurred to is determined by 
the general rules of pleading.®® 

d. General Issue or General Denial 

At a o^neral rulti a plea of the general Issue or a 
general denial in an action by a plaintiff alleging itself 
to be a corporation or against a corporation defendant 
admits the corporate existence of the plaintiff or the 
defendant, as the case may be, and does not put that fact 
In issue; but there are some authorities to the con¬ 
trary. 

While there are early authorities to the contra¬ 
ry,®*^ the general rule is that, where an action is 
brought by a plaintiff alleging itself to be a corpo¬ 
ration, a plea of the general issue at common law 


admits plaintiffs corporate existence, and does not 
put that fact in issue,®® and this rule has been held 
to apply under statutory provisions dispensing with 
proof of corporate existence unless it is denied by 
defendant.®® The same effect is ascribed to a gen¬ 
eral denial under the codes and practice acts,^ al¬ 
though not in all jurisdictions.® In any event, cor¬ 
porate existence need not be proved under the gen¬ 
eral issue or a general denial where the act of in¬ 
corporation is a public act of which the courts arc 
bound to take judicial notice,® or where the corpo¬ 
ration sues on a contract made with it in its corpo¬ 
rate name,^ since in such case defendant is es¬ 
topped from denying corporate existence, as stated 
supra § 109, although it has been held that the mere 
designation of plaintiff by its corporate name in the 
contract, without a statement that it is a corpora¬ 
tion, does not dispense with such proof.® 

It is also generally held that the general issue ad¬ 
mits defendant’s corporate existence; defendant 
does not put its own corporate existence in issue 
by pleading the general issue,® and a defendant sued 
as a corporation cannot raise the question of its 
corporate existence by means of a general denial," 
provided its existence is alleged in the complaint > 
However, there is also authority to the effect that 
proof of defendant’s incorporation is required b,v 


M S.D.—State v. Chicago, etc., R. 
Co., 56 N.W. 894, 4 S.D. 2C1. 46 
Am.S.R. 783. 

14a C.J. p 823 note 19. 

93. Ga.—Bremen Fdy., etc., Works v. 
Boswell, 96 S.E. 182, 22 Oa.App. 
434. 

94L N.H.—^WJnnipifleoeree Lake Co. v. 
Young, 40 N.H. 420. 

95. Wis.—Farmers*, etc.. Bank v. 
Sawyer, 7 Wia. 379. 

96. 111.—Spangler v. Indiana, etc., 
R. Co., 21 Ill. 276. 

14a C.J. p 824 note 24. 

97. N.T.—Kennedy v. Cotton. 28 
Barb. 59. 

14a C.J. p 824 note 27. 

98. U.S.—Union Cement Co. v. No¬ 
ble, C.C.Mlch., 16 P. 602. 

14a C.J. p 824 note 28. 

If declaration doea not allege cor¬ 
porate eziatenoe, general issue does 
not admit it.—Canal Fund Comrs. 
V. Perry, 6 Ohio 66. 

99. N.Y.—Watervllle Bank v. Belt- 
zer. 13 How.Pr. 270. 

Va.—Gillett v. American Stove, etc., 
Co., 29 Gratt. 566, 70 Va. 666. 

1. Mont.—^American Sav. Bank & 
Trust Co. V. Chapman, 202 P. 386, 
61 Mont. 408—Minneapolis Thresh¬ 
ing Mach. Co. V. Stanford Mercan¬ 
tile Co., 197 P. 993, 69 Mont. 369. 
Okl.—McMurray v. Witherspoon Live 


Stock Commission Co., 269 P. 367. 
132 Okl. 100. 

S.(\—Slmmon.s Mfg. Co. v. Whitton 
Automotive Parts Co., 141 SK 363, 
143 S C. 152—Bank of Enoree v. 
Yarborough, 113 S.E. 313, 120 S.C. 
386. 

Utah.—Intermountain Ass’n of Credit 
Men V. Mahleres, 282 P. 1029, 76 
Utah 60—Gray’s Harbor Lumber 
Co. V. Burton Lumber Co., 236 P. 
1102, 65 Utah 333. 

Wyo.—Penneyer v. Dubois State 
Bank, 249 P. 796. 36 Wyo. 319. 

14a C.J. p 824 note 29. 

Verified general denial is not suf¬ 
ficient to deny existence of corpora¬ 
tion, as alleged in petition.—Stoutz 
V. Wilson Motor Co., 65 P.2d 990, 
176 Okl. 316. 

Xf complaint does not allege cor¬ 
porate ezletenoe, it must be proved 
under general denial.—Howe Mach. 
Co. V. Robinson, 7 Daly.N.Y., 399. 

8. Mo.—Girls* Industrial Home v. 

Prltchey, 10 Mo.App. 344. 
Philippine.—La Companla Cia Gen. 
de Tabacos v. Trinchera, 7 Philip¬ 
pine 689. 

14a C.J. p 826 note 30. 

Xn Maeeaohneette, under aen.L.1932 
c 231 i 30; St.l881 c 113, an allega¬ 
tion of incorporation is admitted un¬ 
less adverse party files special de¬ 
mand for its proof, within time pre¬ 
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scribed by statute. Prior to this 
statute denial of each and every al¬ 
legation in declaration put in issue 
plaintiff’s incorporation if alleged 
Goodwin Invalid Bedstead Co. v 
Darling. 133 Mass. 358—11a C.J. p 
82.5 note 30 [a]. 

3- Md.—Agnew v. Gettysburg Bank, 
2 Harr. & G. 478. 
lia C.J. p 825 note 31. 
d. Ind.—Wert v. Crawfordsvlile 
etc., Turnp. Co., 19 Ind. 242. 

14a C.J. p 825 note 32. 

6. N.Y.—Williams v. Michignr 
Bank, 7 Wend. 539. 

6k III.—Selamakns v. Victory Ice Ar 
Ice Cream Co.. 246 Ill.App. 178. 
14a C.J. P 825 note 35. 

7. U.S.—^Kungllg Jarnvagsstyrelsen 
V. Dexter & Carpenter, C.C.A.N.Y, 
32 F.2d 195, certiorari denied 50 
S.Ct. 32. 280 U.S. 579, 74 L.Ed. G29. 

Ind.—I’lttsburgh. C.. C. & St. L. Ry. 
Co. V. Stephens. 157 N.E. 68. 86 
Ind App. 251. 

Iowa.—Fran.sham v. Tow Bros., 196 
N.W. 71. 196 Iowa 1082. 

S.C.—Griffin v. McCain, 120 S.E. 96, 
126 S.C. 506. 

Tex..—Federal Underwriters Ex¬ 

change v. Ener, Clv.App., 126 S.W. 
2d 769. 

14a C.J. p 825 note 36. 

8. N.Y.—Saltsman v. Shults, 14 Hun 
266. 
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the general issue,^ and this has also been held to be 
true of a general denial and it has been said that 
want of incorporation of defendant is a defense 
amounting to the general issue which should be so 
pleaded.^ 1 In any event a corporation, when sued 
on a contract alleged to have been made with it, 
may prove, under the general issue or a general 
denial, the actual date of its incorporation in order 
to show that the contract was made before incorpo- 

ration.i2 

6. Special Plea or Denial 

(1) Right to enter 

(2) Necessity for entering 

(3) Nature 

(4) Form and sufficiency 
(1) Right to Enter 

Subject to some qualifications, the existence of a 
corporation which may sue is o^neraily open to chal¬ 
lenge by a proper plea or denial in an action by it as 
such. A corporate defendant, according to some deci¬ 
sions, cannot by plea deny Its own existence; but by 
other decisions it may deny its corporate existence as a 
defense, and may do so even after or in connection with 
a plea to the merits. 

The existence of a corporation which may sue is 
generally open to challenge by a proper plea or de¬ 
nial in an action by it as such 3 and an averment 
of the existence of a de facto corporation is as is¬ 
suable as an averment of the existence of a corpo¬ 
ration de jurc.^^ The general rule, above stated, is, 
however, subject to qualifications; thus, where it 
does not appear from the comjjlaint that plaintiff is 
suing as a corporation, a denial of corporate exist¬ 
ence is not proper;^** a plea that no corporation 


exists is bad where the declaration is on a judgment 
in favor of a corporation;^® and, where a suit is 
brought by a domestic corporation created by a pub¬ 
lic law of which thd courts take judicial notice, a 
plea of nul tiel corporation is bad; but if the stat¬ 
ute creating the corporation requires something to 
be performed as a condition precedent to its exist¬ 
ence, the plea is good.^^ Under some statutes, one 
who is sued for an injury to property of a corpora¬ 
tion, or for wrong done to its interest, is not per¬ 
mitted to set up want of legal organization in de¬ 
fense and under statutes permitting only speci¬ 
fied pleas in certain actions, a special plea denying 
incorporation is of course excluded where it is not 
one of those mentioned.^® Where corporate exist¬ 
ence must be proved on a plea of the general issue, 
it has been held that the plea of nul tiel corporation 
amounts to the general issue, and should l>e so 
pleaded, and is bad on special demurrer ;20 but this 
principle has no application where the question of 
plaintiff’s corporate existence cannot be raised by 
the general issue,or where for any reason a plea 
of the general issue would constitute an admission 
of corporate existence .22 

According to some decisions, a defendant, sued 
as a corporation, cannot, through the medium of a 
pica of nul tiel corporation, deny its own existence, 
either in abatement or in bar. If it is not a corpo¬ 
ration, it cannot, as such, appear and plead, as ex¬ 
plained supra § 113, except in cases of misnomer, 
as explained infra § 1328, or dissolution, as explain¬ 
ed infra § 1778. Other decisions hold that a denial 
of the corporate existence of defendant is a de- 
fcnsc,23 and that where plaintiff has sued an al- 


9 . Ark—Odd Fellows lUdff. Assoc. 
V. HoKan, 2S Ark. 261. 

14aCJ p 82r. note .SS. 

Xn West Virgrlnia, prior to Code 
1KK2 c 125 (fi 1795) fi 41. allowinf? 
defense of nonexistence of corpora¬ 
tion to be made by .special plea or 
affidavit, plaintiff was required under 
KTeneral issue to prove fact of exist¬ 
ence of corporation, made defendant, 
as condition of recovery.—Alitch v. 
United Mine Workers of America, 104 
S.K. 292, 87 W.Va. 119. 

10. Zn aSaMachusatts, prior to St. 
1881 c 113, now (len.L 19.12 c 231 9 

providing: that allegation of in¬ 
corporation Is admitted unless spe¬ 
cial demand for its proof is made, al¬ 
legation of defendant's incorpora¬ 
tion was put in issue by gen<>ral 
denial.—(lott v. Adams Express Co.. 
100 Mass. 320. 

11. Va.—Dudley v. Carter Red Ash 
Collieries Co.. 100 S.E. 466. 125 
Va. 701. 

Special plea as amounting to general 


issue see infra subdivision e (1) of 
this section. 

12. N.Y.—Galdierl v. Arthur Waist 
Co., 163 NY.S. 154. 98 Misc. 612. 

14a C.J. p 825 note 41. 

13. La.—Guaranty Discount & Col¬ 
lection Co. V. McClure, App., 172 
So. 564 

Mont - H-irvey E Mack Co. v. Ryan, 
261 P 283. 80 Mont. 524. 

14a C.J. P S25 note 42. 

14. Cal.—Marlin v. Deetz, 36 P. 368, 
102 Cal. 55, 41 Am.S.R. 151. 

15. Ala.—^Ware v. St. Louis Bag¬ 
ging, etc.. Co., 47 Ala. 667. 

A motion, or vorlflea plea, and not 

a plea nul tiel corporation is the 
proper mode of raising the issue as 
to plaintiff’s corporate existence, 
where the declaration does not al¬ 
lege a corporation.—Commercial 
Credit Trust v. Land, 251 111.App. 
469. 


16. Pa.—Perth Amboy Steamboat 
Co. V. Parker. 2 Phi la, 67. 

14a C.J. p 825 note 46. 

17. Ark.—Hammett v Little Rock, 
etc., R. Co.. 20 Ark. 201. 

14a C.J. p 825 note 47. 

18. Iowa.—State Security Bank v 
Hoskins. 106 N.W. 764, 130 low.. 
339, 8 LR.A.,N.S., 376. 

19. Pa—Wyoming Valley Bricl 
Mfg Co. V. Temple Iron Co., 22 Pa. 
Dist 8S—Susquehanna Mut. P. Ins. 
Co. V. Reinoehl. 4 Pa.Co. 161, 4 Pa. 
C.Pl. 185. 

80. Ind.—Wert v. Craw fordsvi lie, 
etc., Turnp. Co., 19 Ind. 24?. 

14a C.J. p 826 note 51. 

81. III.—Ramsey v. Peoria M. & P. 
Ins. Co., 55 Ill. 311. 

14a C.J. p 826 note 52. 

88. Ind.—Wert v. Crawfordsville, 
etc., Turnp. Co., 19 Ind. 242. 

23. Ark —Chicago, etc., R. Co. v. 

Stale, 106 S.W. 199, 84 Ark. 409. 

14a C.J. p 826 note 57. 
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leged corporation, and served process on certain 
persons who, he claims, represent it, he cannot pre¬ 
clude them from denying that there is such a corpo¬ 
ration, and that whether they do this in their own 
names or that of the alleged corporation is immatc- 
rial.24 

Where a corporation is neither plaintiff nor de¬ 
fendant, hut one of the parties claims some right or 
title through it, a plea of nul ticl corporation is de- 

murrable.25 

In connection with plea to merits. The rule 
that a defendant which, on being sued as a cor¬ 
poration, answers as such, admits its corporate 
existence, as stated supra § 113, infra § 1327 h, 
has been applied even where the answer also ex¬ 
pressly denies corporate existence.^® However, 
there is authority to the effect that the incorpo¬ 
ration of defendants sued as a corporation may 
be denied after they have appeared generally and 
filed an affidavit of merits ;27 and in some states de¬ 
fenses of both characters may be presented in one 
answer.28 Where a denial of incorporation is 
pleaded in abatement, it cannot be pleaded in con¬ 
nection with a plea in bar;^^^ and, where nul tiel 
corporation is pleaded in bar, defendant does not 
waive such plea by joining it with a plea to the 

merits.30 

(2) Necessity for Entering 

In states in which the generai issue or general de¬ 
nial does not raise the issue of corporate existence, a 
party’s corporate existence is generally put In issue only 
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by an express denial, and In some states this rule Is 
declared by statute. 

In those jurisdictions in which the general issue 
or general denial does not raise the issue of corpo¬ 
rate existence, as explained supra § 1327 d, a party’s 
corporate existence is put in issue so as to call for 
proof thereof only when it is expressly denied,3i 
at least when the name of the party is stated in the 
complaint in such words as to imply a corporation.^2 
In some states it is expressly provided by statute 
that incorporation need not be proved unless there 
is a denial thereof23 under oath, as stated infra § 
1336 b, or notice of that defense is given, as slated 
infra § 1327 f. A statute declaring that it shall 
not be necessary to prove incorporation, unless put 
in issue by affidavit filed with the pleadings, does 
not make the affidavit part of the answer so as to 
render unnecessary a denial of corporate existence 
in the answcr.34 A statutory provision that in suits 
by a corporation it shall not be necessary to prove 
corporate existence unless defendant pleads in 
abatement or in bar that plaintiff is not a corpora¬ 
tion is not repealed by the adoption of the code sys¬ 
tem of plcading,3R but it docs not apply where de¬ 
fendant cannot plead nul tiel corporation 36 An act 
providing that jilaintiff need not prove identity of 
persons or description of character unless denied by 
plea applies in actions by corf)orations.37 jjc- 

cessity for a specific denial may Ir‘ dispensed with 
by stipulation between the parties.38 

(3) Nature 

A special plea denying the existence of a corpora- 


C0BP0RATI0N8 


24. U.S—^Kelley v. Mls.«»lssippl Cont. 
K. Co., C.C.Tenn., 1 F. 564, 2 Flipp. 
581. 

Ohio.—Callender v. Painesvllle, etc., 
R Co., 11 Ohio St. 516. 

14a C.J. p S26 note 58. 

25. Ga.—Nutting: v. Hill, 71 Ga. 
557. 

14a C..T. p 826 note 59. 

26. U.S.—Perris Irr. Dist. v. Thomp¬ 
son, Cal., 116 P. 832, 54 C.C.A. 336. 

14a C.J. p 826 note 61. 

27. Mass.—Greenwood v. Lake 
Shore R. Co., 10 Gray 373. 

28. Nfb.—Davis v. Nebraska Nat. 
Bank, 70 N.W. 963, 51 Neb. 401. 

29. Ind.—Carpenter v. Mercantile 
Bank,. 17 Jnd. 253. 

Or.—Oregon Cent. R. Co. v. Scoffgrin, 
3 Or. 161. 

30. Or.—Law Guarantee, etc., Soc. 
V. Hogrue, 62 P. 380, 63 P. 690, 37 
Or. 544. 

81. Ga.—Stephens v. Bibb Inv. Co., 
187 S.E. 709. 64 Ga.App. 321. 

Ill.—Roberts v. Cat-Nok Mfg. Co., 
S16 lll.App. 246. 


Okl.—Eggleston v. Orient Ins. Co., 80 
P.2d 273, 183 Okl. 69—Stoutz v 
Wilson Motor Co., 55 P 2d 990, 176 
Okl. 316—Fox Head Waukesha Cor¬ 
poration V. Comnianche Ice & Coal 
Co., 50 P.2d 333, 174 Okl. 204. 

14a C.J. p 826 note 69. 

Introduction of avidencs 

Where petition alleges plaint iff is 
corporation, plaintiff is not required 
to Introduce its charter or otherwise 
e.Mlahlish its corporate existence, un- 
le.ss defendant tiles a plea of no such 
t'orporation.—Bass v. African Metho¬ 
dist Episcopal Church, 116 S.E. 816, 
155 Ga. 67, 

32. Ga.—Tift on Compress Co. v. 
Robinson, 120 S.E. 701, 31 Ga.App. 
350. 

14a C.J. p 827 note 70. 

Name as importing corporation see 
supra 8 1327 a (2). 

33. U.S.—Kunglfg Jarnvagsstyrelsen 
V. Dexter & Carpenter, C.C.A.N.Y., 
82 F.2d 195, certiorari denied 50 
S.Ct. 32, 280 U.S. 679, 74 L.Ed. 
629. 

Okl.—McMurray v. Witherspoon Live 

1016 


Stock Commission Co , 269 P 357, 
132 Okl 100 

Utah.—Intermountain Ass'n of Cred¬ 
it V Alahlere.'^, 282 P. 1029, 

75 Utah 50 
14a C J. p 827 note 71 
Such a statute is inapplicable 
where no complaint is filed, and the 
action is brought, not against the 
corporalit>ii. but its treasurer.—Tighe 
V. Lavery, 162 N.Y S. 1005. 98 Misc. 
215. 

34. Mo—Iroquois Mfg Co. v. An- 
nan-Burg Milling Co, 161 S W. 320. 
179 MoApp 87. 

35. N.Y.—Genesee Bank v. Patchin 
Bank, 13 N Y. 309 

I'la C.J p 827 note 76. 

30b N.Y.—Southold v. Horton. 6 
Hill 501. 

14a C.J. p 827 note 77. 

37. Miss.—Vicksburg Waterworks, 
etc., Co. V. Washington, 9 Miss. 
536—Reed v. Benton, etc., R., etc., 
Co., 5 Miss. 257. 

sa Minn.—Becht v. Harris, 4 Minn. 
504. 

14a C.J. p 828 note 79. 
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tion Is called a plea nul tiel corporation, and haa been 
variously held to be a plea In bar, a plea In abate¬ 
ment, or a plea either In bar or In abatement. 

A plea specially denying the existence of a cor¬ 
poration is called, in the language of common-law 
pleading, a plea of nul ticl corporation and 
this, where that system of pleading prevails, is gen¬ 
erally the plea by which such an issue is raised.^® 
A plea that plaintiff is not a corporation either de 
jure or dc facto, and consequently is not entitled 
to sue, is not a plea of ultra vires but a plea of nul 
ticl corporation.^! Whether nul tiel corporation 
should be considered a plea in bar or in abatement 
is not well settled, there being a conflict of author¬ 
ity even between cases of the same jurisdiction; in 
some cases it is held to be a plea in bar;^^ oth¬ 
er cases it is held to be a plea in abatement, and 
that the question of corporate existence should be 
raised by such a plea in abatement,^^ at least ordi¬ 
narily.^^ or by special plea in the nature of a plea 
in abatement ^nd still other cases hold that nul 
tiel corporation may be pleaded either in abatement 
or in bar, and that unless the matter is specially 
pleaded as in abatement, it will be considered in 
bar or to the merits.^® Some cases make the dis¬ 
tinction that while nul tiel corporation or that 
plaintiff is not and never was a corporation is a 
good plea in bar, because it goes to show that plain¬ 
tiff can never maintain any action w^hatever,^'^ yet 
misnomer, or mere mistake in the name of a corpo¬ 
ration plaintiff, which does not affect its capacity 
to sue in the right name is pleadable in abatement 


only, as stated infra § 1328, and similarly it has been 
held that where proof of the truth of a plea deny¬ 
ing plaintiff's corporate existence will not author¬ 
ize a judgment that will bar a future action, but 
will only avoid the present action, the plea is in 
abatement.^® There is also authority for the view 
that a plea denying the corporate existence of 
plaintiff is a plea in bar,but a plea denying the 
corporate existence of defendant must be in abate¬ 
ment.®^ Where such a plea is regarded as a plea in 
abatement it must, under most systems of pleading, 
precede a plea in bar or answer to the merits.®! 

As not collateral attack. A plea denying corpo¬ 
rate existence is not regarded as a collateral attack, 
but as one which challenges the very existence of 
the corporation and its capacity to sue or be sucd.®2 

(4) Form and Sufficiency 

Under the codee of procedure, objection that the 
plaintiff haa no corporate existence Is generally taken 
by denial in the answer; but, whether it is taken by 
plea in abatement, plea In bar, or by answer, the matter 
should be set out with precision, and be direct and posi¬ 
tive. A plea denying the corporate existence of the de¬ 
fendant should do so in positive terms. A denial of 
knowledge or information sufficient to form a belief as to 
plaintiff’s corporate existence, or a denial of such ex¬ 
istence on information and belief, is generally insuffi¬ 
cient to put its corporate existence in issue; but there 
are decisions to the contrary. 

Ordinary rules of pleading determine in general 
respects the sufficiency of a special plea denying 
corporate existence.®® Under the codes of proce¬ 


ss. Ala.—Kx parte Fries. Sa So. 42,1. 
207 Ala 225, denying rertiorari 
Fries v. Acme While Lend & Color 
Work.s, 92 So. 34, 18 Ala App. 267. 
Ky.—Stance v. Price, 231 S W. 532. 
533. 191 Ky. 734, quolingr Corpna 
Jnria. 

40. Ga—Russ V African Methodist 
Epi.scopal Church, 116 S.E. 816, 156 
Oa. 57—Stephens v. Bibb Inv. Co., 
187 S E 709. 54 Ga App. 321—J. R 
Watkins Co. v. Seawright, 119 S.E. 
389, 40 Ga.App. 314. conforming to 
answers to certified questions 149 
S.E. 4 5, 168 Ga. 750. 

41. Mo.—Rialto Co. v. Miner, 166 S. 
\V. 629, 183 Mo.App. 119. 

14a C.J. p 828 note 81. 

IMea of ultra vires see infra 5 1331. 

42. U.S.—Michigan Ins. Bank v. 
Eldred, Wis., 12 S.Ct. 450, 143 U.S. 
293. 36 I^-Ed. 162. 

Ala.—^Ashurst v. Arnold-Henejfnr- 

Doyle Co., 78 So. 386, 201 Ala. 
480. 

Ill.—New’ York Bond & Mortxage Co. 

V. McWilliams, 253 Ill.App. 404. 
14a C.J. p 828 note 82. 

43. Ill.—Keokuk, etc.. Bridge Co. v. 
Wetzel. 81 N.E. 864. 228 111. 253. 


Ind.—Pittsburgh, C, (\ & St. L. Ry. 
Co V. Stephens. 157 N E 68, 86 
Ind App 251. 

Ky —Stange v. Price, 231 S W 532, 
191 Ky. 534.* 

Or—Multorpor Co. v. Reed, 260 P. 

203, 122 Or. 606, 55 A.L R. 604. 

14a C.J. p 828 note 83. 

44. Or.—Oregon Cent. R. Co. v. 
Scoggin, 3 Or. 161. 

45. Okl,—Jantzen v. Emanuel Ger¬ 
man Baptist Church, 112 P. 1127, 
27 Okl. 473, Ann.Cas.l912C 659. 

14a C.J. p 828 note 85. 

46. U.S.—Oregonian R. Co. v. Ore¬ 
gon R. & Nav. Co., C.COr., 22 P. 
245, 23 P. 232, 10 Sawy. 464, re¬ 
versed on other grounds 9 S.Ct. 409, 
130 U.S 1, 82 L.Ed. 837. 

14a C.J. p 828 note 86. 

47. Pa.—Northumberland County 
Bank v. Eyer, 60 Pa. 436. 

14a C.J. p 828 note 88. 

48. Or.—Oregon Cent. R. Co. v. 
Wait, 3 Or. 91. 

49. Ill.—Hoereth v. Franklin Mill 
Co.. 30 111. 151. 

14a C.J. p 828 note 91. 
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50. Ill—American Express Co. \. 
Haggard, 37 Ill. 465, 87 Am.D. 257. 

14a C.J. p 828 note 92. 

51. Ind.—Pittsburgh, C. C. & St. L. 
Ry. Co. V Stephens. 167 N.E. 68. 
86 Ind App. 251 

14a C.J. p 828 note 93. 

Waiver of right to plead in abate¬ 
ment see infra § 1327 h. 

58. U.S —Elgin Nat. Watch Co. v. 
Loveland, C.C.lowa, 132 F. 41, ap¬ 
peal dismissed 133 F. 1021, 66 C. 
C.A. 6^0. 

Okl.—Western Union Tel. Co. v. Mex¬ 
ican Agricultural Land Co.. 122 
P. 505. 31 Okl. 628. Ann.Ca8.1914C 
1244. 

A ztatnto prooludlag a ooUataral 
inquiry into the due incorporation of 
a company claiming in good faith to 
he a corporation under the laws of 
the state, and doing business as 
such, in any private suit to which 
such corporation is a party, does not 
preclude a private person from deny¬ 
ing the existence de jure or de facto 
of an alleged corporation.—Oroville & 
Virginia R. Co. v. Plumas County, 
37 Cal. 354. 

53. Okl.—^Western Union Tel. Co. v. 
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dure, the objection that plaintiff has no corporate 
existence is generally taken by denial in the an¬ 
swer.®^ Whether plaintiff’s corporate existence is 
questioned by pica in abatement, by plea in bar, or 
by answer, the matter should be set out with preci¬ 
sion, and should be direct and positive,^® and should 
allege the nonexistence of the corporation as of the 
time when the action was brought.®® A plea of nul 
tiel corporation defendant should deny in positive 
terms that defendant is a corporation,®^ and in do¬ 


ing so, where regulated by statute, should comply 
with the statute as to the language to be followed or 
the statement of facts to be made,®® and also state 
what defendant is or who the defendants are; in 
other words, in the technical language of common- 
law pleading it should “give the plaintiff a better 
writ.”®® If defendant files several pleas denying in¬ 
corporation, the same in substance, although differ¬ 
ently stated, the court may require him to elect on 
which he will rely, and strike the others; but it can- 


Mexlcan Agrricultural Land Co.. 122 
P. 606. 31 Okl. 628. Ann.Cas.l914C 
1244. 

14a C.J. p 829 note 96. 

Fleas held enAolent 

An answer or plea that at and 
before the time of the institution of 
the suit there was no such corpora¬ 
tion as plaintiff.—Excelsior Drain Co. 
V. Brown, 47 Ind. 19—14a C.J. p 829 
note 95 [d]. 

Ck>mplaint in two paratfraphe 

(1) Where the complaint is in two 
paragraphs, a plea in abatement 
which domes plaintiff’s corporate ex¬ 
istence is demurrable, unless it is 
sufllcient as to both paragraphs.— 
Shick V. Citizens’ Enterprise Co, 44 
N.E. 48, 15 Ind.App. 829, 67 Am.S.R. 
230. 

<2) Where the first paragraph of 
the petition alleges that plaintiff is 
a corporation duly organized and 
existing pursuant to the laws of the 
state, and with power under its 
charter to contract and to sue and be 
sued in its corporate name and ca¬ 
pacity. a recital in defendants’ plea, 
“defendants deny paragraph one as 
alleged,'’ is insufficient to make an 
issue as to plaintiff’s incorporation.— 
J. R. Watkins Co. v. Seawright, 149 
iS.E. 389, 40 Ga.App. 314, conforming 
to answers to certified questions 149 
S.E. 45, 168 Ga. 750. 

Flea in bar denying plaintiff’s oor. 
porate existence is not good either 
in bar or in abatement, where want 
of corporate existence is regarded as 
matter in abatement.—^Voodson v. 
Gallipolls Bank, 4 B.Mon.. Ky., 203. 

Flea that plaintiff is not duly or¬ 
ganized is insufficient to raise an is¬ 
sue of fact.—Oregon Cent. R. Co. v. 
Scoggin, 3 Or. ICi. 

ITegative pregnant 
A denial that a party is or ever 
was a corporation under the laws of 
a particular state or country is 
pregnant with the admission that it 
is a corporation under the laws of 
some other state or country, and 
raises no issue.—^Wright v. London 
F. Ins. ABs'n, 31 P. 87. 12 Mont. 474, 
19 L.K.A. 211—14a C.J. p 829 note 96 
rc]. 

54. Or.—Hartford F. Ins. Co. v. Cen¬ 
tral R. Co.. 144 P. 417, 74 Or. 144. 
14a C.J. p 829 note 96. j 


Bnoeption In limine 

Under a statutory provision that 
dilatory exceptions must be pleaded 
in limine litis, the corporate capacity 
of plaintiff cannot be challenged by 
answer, but only by an exception 
filed in limine.—^Dunlevy Packing Co. 
V. Juderman, 1 La.App. 476. 

56. Ala.—Fries v. Acme White Lead 
& Color Works, 92 So. 34, 18 Ala. 
App. 267, certiorari denied Ex parte 
Fries, 92 So. 423, 207 Ala. 225. 

Ga.—J. R. Watkins Co. v. Seawright, 
149 S.E. 389, 40 Ga.App. 314, con¬ 
forming to answers to certified 
questions 149 S.E. 45, 168 Ga. 750. 
Mont.—Minneapolis Threshing Mach. 
Co. V. Stanford Mercantile Co., 197 
P. 993, 69 Mont. 359. 

S.C.—Bank of Bnoree v. Yarborough. 
113 S.E. 313. 314, 120 S.C. 385, 
quoting Corpus Juris. 

14a C.J. p 829 note 97. 

Fleas held lusufloieut 

(1) A mere recital in the answer 
referring to plaintiff as a pretended 
corporation is not such a denial of 
corporate existence as puls the mat¬ 
ter in issue.—Iguuno Land, etc., Co. 
V. Jones, 64 S.E. 640, 65 W.Va. 69. 

(2) Other pleas see 14a C.J. p 829 
note 97 [a]. 

Denial of authority to sue 

A pica denying that plaintiff cor¬ 
poration is authorized by law to 
mainluin the suit does not aver the 
nonexistence of the corporation and 
hence is not a piea of nul tiel cor¬ 
poration.—Ex parte Fries, 92 So. 423, 
207 Ala. 225. denying certiorari Fries 
V. Acme White Lead & Color Co., 92 
So. 34, 18 Alu.App. 267. 

Denial of Incorporatlou 

In New York, a mere denial In any 
form of plaintiff’s Incorporation is 
not sufficient to raise an issue; the 
answer must contain an affirmative 
allegation that plaintiff is not a cor¬ 
poration.—U. S. Vinegar Co. v. Schle- 
gel, 38 N.E. 729, 143 N.Y. 637, affirm¬ 
ing 22 N.Y.S. 407, 67 Hun 356. 

56. Ala.—Fries v. Acme White Lead 
& Color Works, 92 So. 34, 18 Ala 
App. 267, certiorari denied Ex parte 
Fries, 92 So. 423, 207 Ala. 225. 

Ind.—Excelsior Drain Co. v. Brown. 
47 Ind. 19—Morgan v. Lawrcnce- 
burgh Ins. Co., 3 Ind. 285. 
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Iowa.—Coates v. Galena, etc.. Union 
R. Co., 18 Iowa 277. 

“A plea denying a plaintiff’s cor¬ 
porate existence after action com¬ 
menced is a materially different plea 
from one denying such corporate ex¬ 
istence at the time the action was in¬ 
stituted. Dissolution of a corporation 
pending suit does not necessarily de¬ 
termine the corporate right to pro¬ 
ceed to Judgment in its then pending 
action.’’—Ex parte Pries, 92 So. 42.3. 
207 Ala. 225, denying certiorari Pries 
V. Acme White Lead & Color Works. 
92 So. 34, IK Ala.App. 267. 

A plea dsusring that ’’plaintiff is 
legally authorized under the laws of 
this state to maintain this sull’’ Is 
subject to a demurrer as iieing a con¬ 
clusion, since the plea should refer 
its denial to the lime when the ae- 
tion was commenced, or should allege 
such a subsequent dissolution aj op¬ 
erates to abate the u(‘lion.—Ex parte 
Fries, 92 So. 42*J, 207 Ala. 226. de¬ 
nying certiorari Frit's v. Acme White 
Lead & Color Works. 92 So. 34, 18 
Ala.App. 267. 

67. Iowa.—Folsom ^ Co. v. Star 
Union Line Fast Freight Co., 6 
N.W. 702. 54 Iowa 490. 

14a C.J. p 829 note 98. 

Bvaslveuess 

An answer distinctly denying an 
allegation that defendant is a cor¬ 
poration is not evasive—Gaynor v 
Travelers’ Ins. Co., 77 S.E. 1072, 12 
Ga.App. 601. 

68. Tex.—Willis v. Smith, 43 S.W. 
326, 17 Tex.Civ.App. 54.3. 

14a C.J. P 829 note 98 [cj. 

69. III.—Keokuk & Hamilton Bridge 
Co. V. Wetzel. 81 N.E. 864. 22S Ill. 
253. 

14a C.J. p. 830 note 99. 

Answer held analogous to plsa In 
abatement 

An answer denying that defend¬ 
ant was a corporation, and alleging 
that it had transferred all its assets 
to another corporation, and that the 
former corporation was dissolved, 
was analogous to a ’’plea in abate¬ 
ment^’ under the common-law prac¬ 
tice, wherein defendant was required 
to give plaintiff a better writ.—Long 
V. Carolina Baking Co., S.C., 3 S.E 
2d 46. 
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not strike out cither pica without allowing defend¬ 
ant to make his election.®® An answer pleading nul 
tiel corporation may be stricken out as sham on 
plaintiffs’ producing evidence of their incorporation 
and defendant’s showing nothing to the contrary.®^ 
A plea of nul tiel corporation not averring an affirm¬ 
ative fact is artificially exact in concluding to the 
couhtry ;®2 and such plea must conclude to the coun¬ 
try, if plaintiff corporation in compliance with stat¬ 
ute avers in its declaration that it is a corporation, 
setting forth the title and date of the act creating 
it.®3 

Denial of knowledge or information or on inf or- 
matian and belief. Although there is authority to 
the contrary,®4 yet it is generally held that a de¬ 
nial in the answer of knowledge or information suf¬ 
ficient to form a belief as to the truth of an allega¬ 
tion of plaintiff’s corporate existence does not put 
such allegation in issue,®® especially where the de¬ 
nial is conjunctive in form.®® As to a denial of 
plaintiff’s incorporation on information and belief, 
some courts hold it sufficient,®*^ while other courts 


hold it insufficient,®® at least when the corporate 
existence is ascertainable from the public records.®® 
An answer declining, for want of sufficient infor¬ 
mation, either to admit or deny the averment that 
defendant is a corporation is evasive and constitutes 
an admission of the averment. 7® 

f. Notice of Defense 

Under some statutes or rules of court the Issue of a 
plaintiff’s corporate existence may be raised by notice 
of defense. 

Under some statutes the defense that plaintiff is 
not a corporation may be raised by notice of de¬ 
fense in connection with defendant's plea.*^^ Other 
statutes or rules of court authorize generally the 
giving of notice of special defense in connection 
with the general issu^, and under such statutes it 
has been held on the one hand that the issue made 
by the plea of nul tiel corporation, in abatement or 
in bar, may be raised by notice of defense,*^® and 
that, where special pleading is abolished by statute, 
it must be so raised if defendant would deny corpo- 


00. Ark.—state v. WawhiiiKton 
Bank. 18 Ark. 554. 

81. Fla.—.Jackson Sharp Co. v. Hol¬ 
land. 14 Fin. 384. 

N.Y.—Phihidclphia Com. Bank v. 

Pryor, 11 Ahb.I»r..N..S., l*27. 

62. Ark.—State v. W«.shinKton 
B'ink. 18 Ark. 654. 

Ill.—Hcnssler v. Wiese Drug Co., 133 
lll.App. 539. 

83. N.Y.—Onondaga County Bank v. 
Carr, 17 Wend. 443. 

64. US.—W. L. Wells Co v. Gas¬ 
tonia Cotton Mfpr. Co, N C., 25 S 
Cl. 64«, 198 U.S. 177. 49 L.Kd. 
1003—American Transj*. ('o v. 
Swift & Co.. D.C.N.Y., 22 F.2d 457. 
Mont.—Harvey K. Mack Co. v. Ryan. 
261 P. 283, 80 Mont. 624—American 
Sav. Bank & Trust Co. v. ChapniHii, 
202 P. 385. 61 Mont. 408. 

68. Cal.—Curtin v. Salomon, 251 P. 

237, 80 Cnl.App. 470 
Iowa.—WIntorset Sav. Bunk v. Iinms. 

233 NW 719, 211 Iowa 1226. 

NY.—Second Nat. Bank v BroilunR, 
197 N.YS. 376, 203 App Div. 636— 
Commercial Exch. Bank v. Wood¬ 
ward, 191 N.T.S 51. 198 App.DIv 
769—H'lnnoii Nat. Real Estate Cor¬ 
poration V. Effaii. 241 N.Y.S. 708. 
187 Mlsc. 297. 

14a C.,1. p 830 note 8. 

Am eanivalant to ffontral denial 
Allegation of lack of knowledge or 
information respecting plaintiff's cor¬ 
porate existence amounts to nothing 
more than general denial, which does 
not put plaintiff’s corporate existence 
in issue. 

U.S.—West Virginia Emerson Co. v. 
Nimocks, C.C N.C., 88 F. 280. 


N.Y.—Concordia Sav., etc., Assoc, v. 
Read, 93 N.Y. 474. 

S.C.—Lummus Cotton Gin Co. v. 
Counts. 82 S.E. 391, 98 SC. 136. 

Wliara oonplalnt doaa not allogo eor. 
poration’a altns 

Where a <-omplaint alleges that 
plaintiff is a corporation duly created 
and existing, but does not aver that 
It is created under a statute of the 
state, and the answ^er denies any 
knowledge or information of its ex- 
Isteni'e sufficient to form a helief, 
plaintiff niu.st prove its corporate 
character and right to sue.—^An.sonia 
Brass, etc., Co. v, Conner, 13 N.Y. 
Wkly.Dig. 87, 

As admission 

An answer denying plaintifTs in- 
c'orporation only in the .statutory 
form for want of inforniulion suffi¬ 
cient, etc., is an admission, the in¬ 
corporation being a matter of record 
—t'lty of Boulder v. I’lains Loan, 
Really & Investment Co., 224 P. 233, 
75 Colo. 86. 

Denial of knowledge or information 
generally see the C.J.S. title Pload- 
ing § 149, also 49 C.J. p 263 note 
58-p 267 note 96. 

66. Cal.—Bartlett Est. Co. v. Fra.ser, 
105 1\ 130, 11 Cal.App. 373. 

67. Mont.—Harvey B. Mack Co. v. 
Rjan, 261 V. 283. 80 Mont. 521. 

14a C.J. p $30 note 10. 

Denial on information and belief gen¬ 
erally see the C.J.S. title Plead¬ 
ing 9 150. also 49 C.J. p 267 note 
98-p 269 note 21. 

68. Cal.—S. W. Towle Lumber Co. v 
Anderson. 281 P. 600, 208 Cal. 371. 
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S.C —Bank of Enoree v. Yarborough, 
113 S.E. 313, 120 S.C. 385. 

14a C J. p 830 note 11. 

As not “speolllo allegation** 

Under a statutory provision that 
plaintiff need not prove the existence 
of the corporation, unless the answer 
contains a specific allegation that 
plaintiff or defendant, as the case 
may be, is not a corporation, an an¬ 
swer, alleging on information and be¬ 
lief that plaintiff is not a corpora¬ 
tion, is not a ’‘specific allegation" of 
corporate nonexistence.—Joint Stock 
Co. of Volgakama Oil & Chemiijal 
Factory v. National City Bank of 
New York, 206 N.Y.S. 476, 210 App. 
Div. 665. affirmed 148 NE 552, 240 
N.Y. 368, reargument denied 150 N.E. 
532. 241 N Y. 509. 

Tlie gronnd of attack on corporate 
existence Bhonld be specified and a 

denial of the corporate existence of 
the plaintiff unaccompanied by any 
facts upon which the belief is based 
does not put that fact in issue.— 
Bank of Enoree v Yarborough, 113 
SE. 313, 120 SC. 386. 

B9. Cal.—Art Metal Const. Co. v. 
A F. Anderson Co., 186 P. 776, 182 
Ciil. 29. 

14a C.J. p 830 note 12. 

70. Ga.—Gaynor v. Travelers* Ins. 
Co.. 77 S.E. 1072, 12 Ga.App. 601. 

71. Wis.—Goodrich v. Compound 
School Dist. No. 5, 2 Wis. 102. 

Special demand for proof of incorpo¬ 
ration see infra § 1327 h. 

78. Mass.—Towmsend v. Lowell 
First Freewill Baptist Chprch, 6 
Cush. 279. 

14a C.J. p 831 note 17. 
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rate existence.'^^ On the other hand, it has been 
held that such notice, although denying incorpora¬ 
tion, does not have the effect of a plea of nul tiel 
corporation, and does not overcome the effect of 
the general issue as an admission of incorpora¬ 
tion.*^^ In the absence of statute, the nonexistence 
of plaintiff corporation cannot be set up as a ground 
of defense by a brief statement filed with a plea in 
bar,*^® and where no plea in abatement is filed de¬ 
fendant cannot call for proof of the existence of 
plaintiff corporation, although he has pleaded the 
general issue with a statement denying the exist¬ 
ence of the corporation then or at any time.^® 

g. Replication or Reply 

On a plea nul tiel corporation, the proper Issue to be 
presented by reply is the existence of the corporation at 
and since the beginning of the sdit. 

On a plea of nul tiel corporation, the proper is¬ 
sue to be presented by the reply is the existence of 
the corporation at and since the beginning of the 
suit.'^'^ Under the old practice, where plaintiff cor¬ 
poration replied to a plea of nul tiel corporation, it 
was necessary for him to plead with more accuracy 
than in stating the fact of corporate existence in 
his original declaration but, where a defendant 
denies its own incorporation, a general allegation 
of corporate existence in the reply was sufficient.^® 
A replication to a plea of nul tiel corporation plain¬ 
tiff reciting the title of the act of incorporation and 


the date of its passage and concluding to the coun¬ 
try is bad; it should conclude with a verification.*® 
Estoppel to deny plaintiff’s corporate existence if 
it does not appear in any previous pleading, must be 
set up by replication in order to be available.*^ 

h. Admissions and Waiver of Objections 

Plaintiff’s corporate existence cannot be question¬ 
ed by the defendant after It has been admitted In his 
pleading; and the absence or insufficiency of an allega¬ 
tion of such corporate existence Is waived unless the de¬ 
fendant raises the objection in some appropriate and 
timely pleading. The defendant’s corporate character 
is generally admitted by a pleading which recognizes its 
existence or fails to deny the allegation thereof. 

If defendant in his pleading expressly admits 
plaintiff’s corporate character, he cannot question it 
thereafter.*^ So where plaintiff sues as a corpora¬ 
tion, the absence or the insufficiency of an allegation 
of corporate existence in plaintiff’s pleading is 
waived, unless defendant raises the objection by 
some appropriate pleading; in other words, by fail¬ 
ing thus to plead, defendant impliedly admits plain¬ 
tiff’s corporate character,** and he cannot there¬ 
after deny the incorporation on the ground that it 
was admitted under a mistake of fact.*** The ob¬ 
jection that corporate existence has not been al¬ 
leged or sufficiently alleged is not available after 
verdict,** and a judgment for plaintiff is not void 
for failure to allege corporate existence.** The 
right to plead want of incorporation in abatement 
may be waived by an unreasonable delay.*^ The 


73. Mass.—Townsend v. Lowell 
First Freewill Baptist Church, su¬ 
pra—Christian Society in Plymouth 
v. Macomber, 3 Mete. 235. 

74. Ill.—Bailey v. Valley Nat. Bank, 
19 N.E 695. 127 Ill. 332. 

75. Me—Dresden School Dist. No. 6 
V. i^tna Ins. Co., 66 Me. 370. 

76. Me.—Penol>scot Boom Corp. v. 

Lam.son. 16 Me. 224, 33 Am.D. 

656. 

77. N.J —Belvidere Water Co. v. 
Belviderc, 83 A. 241, 82 N.J.Law 
601. 

N.y --McFarlan v. Triton Ins. Co., 
4 Den 392. 

78. N.Y.—Auburn Bank v. Aikin, 18 
Johns. 137. 

14a C.J. p 831 note 23. 

79- N.y.— Stoddard v. Methodist 
Protestant Church Onondaga An¬ 
nual Conference, 12 Barb. 673. 

80. N.Y.—Onondaga County Bank v. 
Carr, 17 Wend. 443. 

81. U.S.—Oregonian R. Co v. Ore¬ 
gon, R. & Nav. Co., C.C.Or., 22 F. 
246, 10 Sawy. 464, reversed on oth¬ 
er grounds 9 S.Ct. 409. 130 U.S. 
1, 32 L.Ed. 837, followed in 12 
S.Ct. 814, 146 U.S. 52, 36 L.£d. 
620 . 


88. Conn.—First Ru.««sian Nat. Or¬ 
ganization v. Zuraw, 94 A. 976, 89 
Conn. 616. 

Utah.—Gray’s Harbor Lumber Co. v. 
Burton Lumber Co., 236 P. 1102, 65 
Utah 333. 

83. Ind.—Darrell v. IIilligo.ss, etc., 
Gravel Road Co., 90 Ind 261. 

Mo.—McDonald v. Kansas City Gas 
Co.. 59 S.W.2d 37, 39, 332 Mo 356, 
citing Corpus Jurim —R. B. Higgins 
(Contracting Supply Co. v. Francis, 
App., 269 S.W. 819. 

Mont.—Northwestern Hardware & 
Steel Co. V, Winnett, 216 P. 668, 
67 Mont. 545. 

Okl —Stoutz V. Wilson Motor Co., 66 
r2d 990, 176 Okl. 316. 

14a C J. p 831 note 28. 

Under original and substltntsd name 
Corporate existence of plaintiff un¬ 
der original name and substituted 
name stands admitted where allega¬ 
tion of Incorporation is not denied 
either before or after substitution 
of new name.—Thomas Patrick, Inc., 
V. Corbett, Mo App., 67 S.W.2d 766. 
Admission of corporate existence by: 
Demurrer see supra § 1327 c. 
General issue or general denial see 
supra S 1327 d. 

B4L Mo.—R. B. Higgins Contracting 
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Supply Co V Francis, A rip., 2.59 S 
W. 819. 

Objection not available after Judg¬ 
ment 

'Wh<Te, in a oorpoiation’s action 
for building materials and services 
furnished defendants. plaintirr’.s in¬ 
corporation was admitted, and no 
objection to plamtiff’s legal capacity 
to sue was raised by demurrer or an¬ 
swer, and defend.ints admitted that 
they owed plaint iff a substantial 
part of the a<*<'ount, and a.saerted a 
counterclaim agaiiust plaintiff in the 
suit, they could not, after judgment, 
d^ny plaintiff’s ineorpomtion on the 
ground that it was admitted under 
a mistake of fn<*t.—R. B Higgins 
Contracting Supply Co. v. Francis, 
supra. 

85. Ga—Cribb v. Wayeross Lumber 
Co., 9 S E 426, 82 Oa. 597. 

14a C.J. p 831 note 29. 

80. Ga.—St. Cecilia's Acad«'my v. 

Hardin. 3 S.E 305, 78 Ga. 39. 

14a C.J. p 831 note 30. 

87. Pa.—Union Type Pdy. v. Klt- 
tannlng Ins. Co.. 20 A. 841, 138 
Pa. 137. 

14a C.J. p 831 note 31. 

Corporate capacity to sue as admits 
ted by default see Infra 8 1330 a. 
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existence of a corporation plaintiff is admitted by 
defendant pleading over to the merits.** Under 
some statutes the existence of plaintiff corporation 
stands admitted, unless defendant, within a specified 
time prior to the filing of his answer, makes a spe¬ 
cial demand for proof of the fact;** or unless it is 
put in issue in limine litis.** 

It has been held on the one band that the objec¬ 
tion that defendant’s corporate existence has not 
been alleged in the complaint is never waived, and 
that, in the entire absence of an averment thereof, 
the defect is not cured by verdict.*! On the other 
hand, it has been held that a judgment for plaintiff 
is not void for the want or the insufficiency of an 
allegation of defendant’s corporate existence.*- If 
an allegation of defendant’s corporate character is 
not denied by a proper and timely pleading it must 
be taken as true.** Plaintiff admits the corpcirate 
existence of defendant by suing it in its corporate 
name, as stated supra § 113, and a defendant which, 
on being sued as a corporation, makes a general ap¬ 
pearance and answers as such admits its corporate 
character.*^ A pleading setting forth or admitting 
acts in a corporate capacity admits the conioratc 


existence of the party performing them,*® and such 
admission controls a general denial.** Making a 
so-called corporation a defendant in a suit to ques¬ 
tion its organization is not an admission of its cor¬ 
porate existence, where there is an express aver¬ 
ment in the petition to the contrary.*"^ 

An estoppel to deny corporate existence which 
appears from the pleadings, must, it has been held, 
be raised by demurrer, else it is waived.** 

i. Termination of Corporate Existence 

The objection that a corporation party has ceased 
to exist must be raised by an appropriate and timely 
pleading generally setting forth the manner in which 
the corporate powers have ceased or been terminated. 

In an action by a corporation, the defense that 
the corporation has ceased to exist must be made 
by an appropriate pleading.** Where an answer de¬ 
nies the existence, at the commencement of the ac¬ 
tion, of a corporation which is shown to have once 
existed, the answer should, according to one theory, 
particularly set forth the manner in which the cor¬ 
porate powers ceased;! but other authorities sus¬ 
tain a general averment of dissolution or forfeiture 
as sufficient.* Where a specific statement of facts 


Time for plraUiru? nul tiel oorpoia- 
tion in abatement are .«supra 8 
1327 o (3). 

88. U.S.—Michif^an Ins Bank v ICI- 
dred. Wis, 12 S Ct. 450, 1J3 I’S 
293. 36 BKd. 162. 

14a C.T p S31 note 33 
Corporation de facto plaintiff is 
within this rule—Ludin^ton AVator- 
Buppiy ("o \ I^udiiiKtnn, 7S N \V .S58, 
119 Mn-h. 480. 

Statute dfrlarlns: that all plea.s to 
the action shall be dc'cnicd as ad- 
mitt ini? tin* parlies and the chara<- 
tor <if the parties suint; applies to 
corporations as well as to others — 
Keed v. Benton, etc, It, etc, Co, 5 
Mis.s. 257. 

89. Mass.—Cabana v. ITolvokc Con¬ 
clave, etc. 34 NE 1135. 160 Mas.s. 
1—Goodwin Invalid Bedstead Co. v. 
Darling. 133 Mass 358. 

14a C.J p 832 note 34. 

Time of demand 

The special demand should pre¬ 
cede the trial.—t^abana v. Holyoke 
Conclave, etc., 34 N.E. 1135, 160 

Mass 1. 

90. La. — Guaranty Discount & Col¬ 
lection Co. V. McClure, App., 172 
So. 564—Gillon v. Miller. 130 So. 
672, 15 La.App. 168. 

91. Idaho.—Miller v. Pine Min. Co., 
31 1\ 803. 3 Idaho 493, 35 Am.S.lt. 
289. 

98. Tex.—Dyer v. Sullivan, 18 Tex. 
767—Stoddard v. Martin, 8 Tex. 
A.Civ.CaB. S 86. 


93. Cal —Movnihan v Drobar. .56 P. I 
1026. 121 Cal. 212, 71 Am S B 46 | 

In an action of book account | 

ni^ainst defendant as a corporation, 
if defendant \^ouId deny its corpo -1 
rate existence, the question must i»e 
raised by plea before judgment to 
account is rendered—Hunneman v 
.laniaicu First Dist No. 1. 37 Vt. 
40. 

94. U.S—IVrris Irr l>ist v. Thomp¬ 
son, C.al„ 116 F 832. 54 (M" A 336 

.\la —AVoodmen of th« AA'orld v. 

Mayner, 89 So 750. 206 Ala 176 
Colo.—Denver. ct<', It Co \ Cahill, 
45 J*. 285. 8 (\>lo-\p|> 15S 
Mo —Globe-Democrat Pub ('o. v St 
Louis Oil Co, App., 75 S \V 2d 636. 
Wash—University PluinbiiiK & Heat¬ 
ing <\i v. Naches Hotel Co., 32 
2d 5 45, 177 AVash 548. 

14a (\J. p 832 note 41. 

AS waiver of right to deny 

A eorporation, corporate entity, by 
entering a general appearance and 
plea on the merits to the action, 
waives the right to deny its corpo¬ 
rate existence on the ground that 
It had transferred its assets to an¬ 
other corporation, and was no longer 
III business —Long v. Carolina Bak¬ 
ing Co., 3 S.E.2d 46, 190 S.C. 367. 
Appearance generally as admission of 
corporate existence see supra S 
113. 

Plea to merits in connection with de¬ 
nial of corporate existence see 
supra 9 1327 e (1). 
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95. Colo Denver, etc, U Co. v 
Cahill, 45 T’ 285, 8 Colo.App 158 

14a CJ p 832 note 42 

96. Minn —St Anthony Falls Water 
Powi'j* (V. V. King AVrought Iron 
Budge (\).. 23 Minn. 186, 23 Am. 
U 6S2 

14a ('J p 8.33 note 43 

97. Iowa.—Nelson v Con.'^olidated 
Independent S* bool Dist. of Troy 
Mills, 161 N AA' 874. 181 Iowa 424 

98. U.S.--On'gonlan K Co v Ore¬ 
gon R & Nav Co . C C.Or.. 22 F. 
215, 10 S.Hwy 464, reversed on oth¬ 
er grounds 9 S Ct 409, 130 U.S. 1. 
32 LEd 837. folloi^ed in 12 S.Ct. 
814. 145 IT.S. 52. 36 L Ed. 620. 

14a J p 833 note 44. 

Estoppel to d»‘ny c'orporate existence 
see supra §§ 108-117. 

99. Ky.—Lail v Mt. Sterling Coal 
Hoad ('o.. 13 Bush 32. 

Negativing termination of corporate 
exislt*nee see .suiirn S 1327 b (2). 

1. Kv.—Jones v. Tennessee Bank, 
8 BMxm 122, 46 Ani.D. 540. 
lla CJ. p 833 note 47. 

Consolidation 

In a suit by a corporation It is 
no defense to allege a consolidation 
with a eorporation of another state, 
unle.ss the terms of consolidation or 
the dates or provisions of the stat¬ 
utes authorizing it are given—Hul»- 
hard v. Chappel, 14 Ind 601. 

9. Ga.—Merritt v. Gate City Nat. 
Bank. 27 S E. 979, 100 Ga. 147, 38 
LR.A. 749. 

14a C.J. p 833 note 48. 
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showing dissolution is required, the general rules 
of pleading determine the sufficiency of allegations 
setting up suspension or forfeiture of charter by 
judicial or statutory proceedings,3 or voluntary dis¬ 
solution by acts of the members,^ or expiration of 
the charter it is not enough merely to allege facts 
which would warrant an adjudication of forfeiture, 
since the right of the corporation to exist cannot be 
tried collaterally.® In an action by a corporation on 
a judgment, defendant cannot, under the plea of 
nul tiel corporation, show a dissolution after the 
judgment was rendered.^ An answer alleging dis¬ 
solution of a corporation after the date of the con¬ 
tract sued on is equivalent to an admission of its 
corporate existence at the time of the execution of 
the contract.® The fact that a corporation party 
has been dissolved must, it has been held, be pleaded 
in abatement and not in bar.® 

§ 1328 . - Corporate Name 

a. In general 

b. Change of name 

c. Misnomer 

d. Effect of use of name 

a. In General 

A corporation ahould be designated by Its proper 
corporate name In the pleadings» although Its full name 
need not be repeated In every allegation relating to It. 
The situs of the corporation ordinarily need not be men¬ 
tioned as a part of its name. 

While a corporation must sue and be sued in its 
proper corporate name, as stated supra § 1289, and 
the pleadings must so designate it, as noted here¬ 
after in subsections b, c, and d, yet where the 
name is correctly given at the commencement of 


a pleading it is not essential to repeat the full name 
in connection with every allegation relating to the 
corporation.!® 

Situs as part of name. The residence or domicile 
of a corporation as described in the act or articles 
of incorporation or the instrument in suit is not or¬ 
dinarily a material part of its name, and, according¬ 
ly, in pleading the corporate name, the corporate 
situs as thus described need not be mentioned,!! pro¬ 
vided the corporation is clearly identified.!® 

b. Obange of Name 

The rules as to misnomer generally apply In an ac¬ 
tion by or against a corporation In Its old name after a 
change of Its name, or In an Irregularly changed new 
name. In a suit In Its new name on an obligation In Its 
old name, It should allege the change of name, which al¬ 
legation may ordinarily be made In general terms, with¬ 
out setting forth compliance with the various statutory 
requirements. 

If an action is brought by or against a corpora¬ 
tion in its old name after a change of its name, it 
is a case of misnomer, and the general rules in re¬ 
lation to misnomer apply.!® Similarly, it is merely 
a case of misnomer where an attempted change in 
name is irregular for noncompliance with statutory 
requisites, and an action is brought by the corpo¬ 
ration in the new namc.!^ If a corporation sues in 
its new name on a contract made or rights accruing 
with it in its old name before the change in name, 
it must allege that its name has been changed,!® 
but that there is no variance in the corporate iden¬ 
tity;!® and the value of services rendered to one 
corporation cannot be recovered in a suit against 
another corporation, on the ground that the two 
corporations are identical, and that there was only 
a change of name, unless the fact thus relied on is 
distinctly averred.!*^ 


3. Cal.—^Kehrlein-Swlnerton Constr. 
Co. V. Rapken, 156 P. 972, 30 Cal. 
App. 11. 

14a C.J. p 833 note 60. 

4. Ky.—Portland Dry Dock, etc., Co. 
V. Portland, 12 B.Mon. 77. 

14a C.J. p 833 note 61. 

B. W.Va.—Miller v. Newbury Orrcl 
Coal Co., 8 S.E 600, 31 W.Va. 836, 
13 Am.R. 903. 

14a C.J. p 833 note 52. 

0i Ark.—Hammett v. Hittle Rock, 
etc., R. Co., 20 Ark. 201. 

14a C.J. p 834 note 53. 

Collateral attack on riyht to exist see 
supra 9 105. 

7. Pa.—Perth Amboy Steamboat Co. 
V. I'arker, 2 Phila. 67. 

14a C.J. p 834 note 64. 

8. Mo.—^Kansas City Hotel Co. v. 
Sauer, 65 Mo. 279. 


9. Ind.—Hartsville Univ. v. Hamil¬ 
ton, 34 Ind, 606. 

14a C.J. p 834 note 66. 
lOi N.J.—^Antipoeda Baptist Church 
v. Mulford, 8 N.J.Law 182. 

11. Ill,—^West Side Auction House 
Co. V. Connecticut Mut. D. Ins. Co., 
57 N.E. 839, 186 Ill. 166, affirm¬ 
ing 86 lll.App. 497. 

14a C.J. p 834 note 61. 

Necessity of pleading* corporate situs 
generally see Infra 9 1329. 

IS. Mo.—Bank of Commerce v. 
Mudd, 32 Mo. 218. 

13. N.J.—Delaware, etc., R, Co. v. 

Irick, 23 N.J.Law 321. 

Misnomer see infra subdivision c. 

Identity of corporation held suffi¬ 
ciently alleged 

An indorsee's complaint, alleging 
that note designates payee corpora¬ 
tion by Its former name and alleging 
corporation’s subsequent name, suffi¬ 
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ciently identities corporation as 
against demurrer, .since change in 
name does not affect corporation’s 
identity, althouKh It may have ef¬ 
fect of requiring additional aver¬ 
ments in pleading for purpose of 
.showing such identity—Mutual 
Building & Loan Ass’n of Long Beach 
V. Corum, 30 P.2d 509. 220 Cal. 282. 
Necessity of using new name in ac¬ 
tion see supra 9 1291. 

14. NY.—Hyatt v. McMahon, 26 
Barb. 457. 

Wash.—^Klng v. llwaco R., etc., Co., 
23 ]*. 924. 1 Wash. 127. 

16. Ala.—Madison College v. Burke, 
6 Ala. 494. 

1& Tex.—Nelson v. Detroit & Se¬ 
curity Trust Co.. Com.App., 66 S. 
W.2d '860, affirming, Civ.App., S8 

S.W.2d 360. 

17. Iowa.—McGregor v. Fuller Impl. 
Co., 33 N.W. 464, 72 Iowa 143. 
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In pleading a change in the name of a corpora¬ 
tion, it is generally sufficient to allege the change 
without setting forth compliance with the various 
requirements prescribed by statute in order to effect 
the change and where a complaint or bill alleg¬ 
es a change in name, it will be presumed after 
judgment that the statutory requirements were com¬ 
plied with.^® Tt has been held, however, that where 
a suit is brought against a corporation in one name, 
and a corporation of another name asks leave to ap¬ 
pear and defend on the ground that it is the real 
defendant, its pleading must show how it is that it 
is using a different name from that under which it 
is sued.2^ Where an action is brought by a corpo¬ 
ration in its original name after the enactment of 
a statute changing the name, plaintiff need not aver 
that the new name has not been accepted .21 In an 
action on a contract made with a corporation that 
subsequently changed its name, the complaint need 
not allege that the corporation retains, under its 
new name, its former riglUs.22 

c. Misnomer 

(1) In general 

(2) Misnomer in instrument other than 

pleading 

(1) In General 

A mere misnomer of a plaintiff corporation ordi¬ 
narily will not be fatal if the identity of the corporation 
clearly appears, in the absence of a plea or answer In 
abatement. A material and substantial mistake in a 
defendant corporation’s name is fatal; but a mere mis¬ 
nomer in words or syllables is immaterial, unless the de¬ 
fendant properly raises the issue by answer or plea In 
abatement giving the true name. 


While an action by a corporation should be 
brought in its true name, as stated supra § 1289, an 
immaterial variance in the name of a plaintiff cor¬ 
poration may be disregarded and in the absence 
of a plea or answer in abatement, the mere misnom¬ 
er of a plaintiff corporation in the declaration, com¬ 
plaint, or bill, and a consequent variance between 
the pleading and the proof as to its name will not be 
fatal where the identity of the corporation clearly 
appcars.24 The objection cannot be raised by de¬ 
murrer, where the corporation is created by private 
act,25 nor can it be raised under the general is¬ 
sue and it is w'aivcd by pleading to the merits.27 
Misnomer cannot be taken advantage of by mo¬ 
tion to dismiss a bill for want of jurisdiction after 
the bill has been taken pro confesso,28 and the ob¬ 
jection cannot be first interposed after judgment for 
plaintiff.29 

Ac/ton against corporation generally. Ordinarily, 
a corporation must be sued in its true name, as stat¬ 
ed supra § 1289, and w^hcre the name is mistaken 
materially and substantially, or there is such a vari¬ 
ation that a different entity is indicated, the suit 
cannot be regarded as against the corporation, and 
It cannot be affected by the proceedings or judg¬ 
ment therein .20 However, a mere misnomer of a 
corporation defendant m words and syllables is 
immaterial, and a judgment in the action will bind 
it if It is duly served with process or appears and 
does not plead the misnomer in abatcment^l or file 
a plea of mil tiel corporation ,22 or raise the objec¬ 
tion by answer,33 The objection cannot be raised 
under the general issue.34 It is too late to plead 
misnomer of defendant corporation after the cause 


18. U.S—Wflls V. Oregon & Nav. < 
li ('o., C.COr, 15 F. 561. 8 Sawy. 
GUO. 

14a C.J. p 831 not<‘ 6S. 

19. U.SJ—Hamilton v. Simon, C.C. 
NY.. 178 F. 130 

Wash - Kinjc v. Ilwaco It., etc., Co., 
2.3 I». 024. 1 Wash. 127. 

14a C.J. p 834 nott* 60. 

20. Del.—Muntello Rnok Co. v. Pull¬ 
man’s Pnlace Car Co., 54 A. 687, 
20 Del. 00. 

21. Ala.—Beene v. Cahawba, etc., 
It. Co., 3 Ala. 660. 

22 . wis.—^ICimball v. Spicer. 12 Wis 

668 . 

23. Tex,—Texas, etc., R. Co. v. Bar¬ 
ber, 71 S.W. 393, 31 Tex.Civ.App. 
84 

14a C.J. p 835 note 76. 

24. U.S.-—Baltimore & P. R. Co. v. 

Fifth Baptist Church. D.C., 11 S. 
Ct. 185, 137 U.S. 568. 34 L.Kd. 

784. 

Cal.—Mutual Building & Loan Ass’n 


of Long Beach v. Corum, 30 P.2d 
.509. 220 ('al. 282 
14a C J p 835 note 77. 

('•ure by amendment .see infra § 1335 

25. Ky —Pendleton v. Common¬ 
wealth Bank. 1 T B Mon. 171. 

26. ild .—Metropolis Bank v. Orme, 
3 Cill 443. 

87. U.S—Baltimore & P. R Co. v. 
Fifth Baptist Chureh. D.C., 11 S Ct. 
185. 137 US. 568, 34 L.Ed. 784. 
14a C.J. p 835 note SO. 

28. N.H.—Winniplasiogee Lake Co. 
V. Wurster, 29 N.H. 433. 

29. Ha —C'clunibus Water Lot Co. v. 
Bank of Brunswick, 53 Ga. 30. 

30. Kan.—Maher v. Interstate 
Switch Co., 61 P. 286, 58 Kan. 
817. 

14a C.J. p 835 note 86. 

31. Ala.—^Woodmen of the World v. 
Maynor. 89 So. 750, 206 Ala. 176. 

14a C.J. p 835 note 87. 

Thera U waU-marked dlitlnctloii 

between misnomer which inaccurate- 
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ly n.imes a corporation, but eorrec-tly 
describes it, and statement in plead¬ 
ing of entirely different party.—Sa¬ 
vannah. A. & M Rv. V. Buford, 17 
So. 395, 397, 106 Ala. 303—Miller 

Oram & Commission Co v. Lookout 
Refining Co, 73 So. 757, 15 Ala.App. 
436 

Anawar in true name 

Where corporation sued by wron^ 
nanif answers by its true name, such 
misnomer is not cause for arrest of 
judgment —Dullard v. Nantucket 
Bank, 5 Mass. 99—14a C.J. p 835 note 
87 [b]. 

32. Ala.—^Woodmen of the World v 
Maynor, 89 So. 750, 206 Ala. 176 

33. NY.—Grossman v. Loober Haii 
Co., 165 N.Y.S. 1012 

14a C.J. p 836 note 88. 

34. Ala.—^Woodmen of the AVorld v 
Maynor. 89 So. 75U, 206 Ala. 176. 

Mich —Lake Superior Bldg. Co. v. 
Thompson, 32 Mich. 293. 
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has been referred, 35 after defendant makes de¬ 
fault,3® or after judgment.37 

A plea in abatement for misnomer must give de¬ 
fendant’s true name so that plaintiff’s mistake may 
be corrected by amendment ;3« and if it does this 
it will be sustained,33 but in the absence of amend¬ 
ment, as explained infra § 1335, judgment cannot 
be entered against defendant on the merits.^® If, 
however, the complaint is amended to conform to 
the plea, the plea is properly stricken.^i Where a 
corporation is sued under an assumed name, proof 
of incorporation under some name is essential, in 
the absence of estoppel to deny corporate exist¬ 
ence. ^2 

(2) Misnomer in Instrument Other than 
Pleading 

In an action on a written inatrument or obiigation, 
the name of the corporation, plaintiff or defendant, al¬ 
leged in the pleading need not be identical with the cor¬ 
porate name in the Instrument, If the allegations show 
that they are the same corporation. 

In an action by a corporation on a written con¬ 
tract executed to it, it is not necessary that the cor¬ 
porate name in the declaration should be identical 
with the name in which it made the contract ;‘*3 
and in case of such a variance, the issue is whether 
the suit is brought by the corporation with which 
the contract was made.^^ A corporation suing on 
a contract executed to it by a wrong name should 
aver that defendant bound himself to plaintiff by 
the name contained therein,^® and such averment 
must be sustained by the evidence, being material 
and traversable.^® On the other hand, it has been 
held that a corporation plaintiff need not allege that 
the obligation sued on was payable to the corpora¬ 
tion by the name of one of its officers in any 
event, an objection because of the omission of such 


an allegation is too late after verdict or judgment 
by default.^® While a corporation may be sued by 
its true name on a contract executed by it in an¬ 
other name, as stated supra § 1289, in such case 
plaintiff should allege that the corporation made the 
contract by the name used.^3 In like manner, an 
action on a judgment recovered against a corpora¬ 
tion by a wrong name may be maintained, the right 
name of the corporation being given, accompanied 
with an averment that it is the same company.®® 
An immaterial variance between the true corporate 
name and the name appearing in an instrument in 
evidence will be disregarded.®^ 

d. Effect of Use of Name 

Use of the corporate name In an action by or against 
corporate omcers as individuals, generally, does not make 
the action an action by or against the corporation, un¬ 
less it alleges a cause of action and asks relief by or 
against the corporation, or the action Is by or against the 
Individuals as a corporation. 

Although a bill states a cause of action against 
a corporation, yet where it prays for process and 
relief against the corporate officers only, the suit 
IS not one against the corporation ;®2 l)ut it has been 
held that an action instituted against individuals 
as constituting a corporation may he converted into 
an action against the corporation itself.®3 An ac¬ 
tion on contract by an individual described as pres¬ 
ident of a corporation is an action by the iiuiividual 
and not by the corporation, where no indebtedness 
to the corporation is alleged;®"* and, on the other 
hand, where no corporate indebtedness is alleged, 
an action on contract against an individual de¬ 
scribed as president of a corporation is an action 
against the individual, and not against the corpora¬ 
tion, although it is otherwise if the declaration al¬ 
leges that the corporation became indebted and 


35. Vt.—stone v. Ea.st Berkshire 
Conifrcgational Soc., 14 Vt. 86, 
35. Me.—Mansion v. F. C. Tibbetts 
Mercantile Co.. 87 A. 220, 110 Me. 
533. 

Md.—Baltimore First Nat. Bank v. 

Jaggers, 31 Md. 38. 100 Am.D. 53. 
N.Y.—Whittlesey v. Frantz, 74 N.Y. 
466. 

37. Kan.—^American Surety Co. v. 
Maryland Casualty Co.. 155 P. 59. 
97 Kan. 275. 

38. Ky.—^Wilhite v. Convent of Good 
Shepherd. 78 S.W. 138. 117 Ky. 251, 
25 Ky.Li. 1375—Louisville, etc., R. 
Co. V. Hall, 12 Bush 131. 

39. Del.—Lapham v. Philadelphia, 
etc., R. Co.. 56 A. 366, 20 Del. 421. 

14a C.J. p 836 note 91. 

4a Mont.—Clark v. Oregon Short 
Line R. Co., 74 P. 734, 29 Mont. 
317. 


41. Ala.—Central Foundry Co. V. 
Laird, 66 So. 571, 189 Ala. 584. 

42. W.Va.—Simpson v. Grand'inter¬ 
national Brotherhood of Locomo¬ 
tive Engineers, 98 S.B. 680, 83 W. 
Va. 355. 

43. W.Va.—Walton Dist. Bd. of Ed¬ 
ucation V. Walton Lodge No. 132, 
I. O. O. F., 88 S.E. 1099, 78 W.Va. 
445. 

14a C.J. p 836 note 96. 

4M. Ill.—Rlemann v. Tyroler, etc., 
Verein. 104 IlLApp. 413. 

45. Ind.—Madison Ins. Co. v. Stan- 
gle. 6 Blackf. 88. 

14a C.J. p 836 note 98. 

4a Ark.—Bower v. State Bank, 6 
Ark. 234. 

47. Vt.—Rutland, etc., R. Co. v. Cole, 
24 Vt. 33. 


48. N.Y.—Hayley v. Onondaga Coun¬ 
ty Mut. Ins. Co., 6 Hill 476, 41 Am. 
D. 769. 

49. Ill —State Bd. of Education v. 
Greenebaum, 39 Ill. 609. 

Sa U.S—Lafayette Ins. Co. v. 
French. Ind., 18 How. 404, 15 L.Ed. 
451. 

N.y.—W’^hlttlesey v. Frantz, 74 N.Y. 
456. 

51. Ala.—Burdine v. Grand Lodge of 
Alabama, 37 Ala. 478. 

14a C.J. p 837 note 7. 

58. Md.—Binney's Case, 2 Blandi 99. 

53. Ala.—White v. Eaultuble Nup¬ 
tial Ben. Union, 76 Ala. 251, 52 Am. 
R. 325. 

14a C.J. p 837 note 9. 

54. N.Y.—^Pentz v. Sackett, Lalor's 
Supp. 113. 
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promised to pay.^^ The fact that a corporation, as 
well as its receiver, is named as a defendant in the 
title of a petition does not render it a party, where 
the body of the petition discloses that the action is 
brought against the receiver alonc.5® An answer 
by an individual described as the vice president of 
a corporation party is on its face the answer of the 
corporation;®*^ and an averment that the signer of 
a pleading is an officer of a corporation party, and 
the verification of the pleading by him, do not af¬ 
fect its sufficiency as a pleading of the corpora¬ 
tion, where all the other averments and the prayer 
relate to the corporation.®* 

§ 1329. - Corporate Situs 

A corporation plaintifT generally should allege the 
place of its creation, unless it otherwise indicated; but a 
plaintiff need not allege the place of a corporation de¬ 
fendant’s creation unless Its situs is involved In the gist 
of the cause of action. Under some statutes, however, 
the complaint should allege whether the corporation, 
plaintiff or defendant, is a domestic or foreign cor¬ 
poration, and if the latter, the state or country of Its 
creation. 

It has been held necessary for a corporation plain¬ 
tifT to allege the place of its creation in its declara¬ 
tion, if the place is not indicated at the time suit 
is commenced.®^ On the other hand, it has been 
held unnecessary for a corporation suing on a con¬ 
tract executed in its corfiorate name to state its resi¬ 
dence or principal place of husiness.®^^ Unless the 
situs of a corporation defendant is involved in the 
gist of the cause of action,plaintiff need not al¬ 
lege the place of defendant’s incorporation,®^ at 
least where defendant, by answering to the merits, 


admits that it is a proper party.®* However, un¬ 
der some statutes a complaint in an action by or 
against a corporation must allege whether the cor¬ 
poration is domestic or foreign, and if the latter, 
the state or country by or under whose laws it was 
created;®^ and for this purpose it is sufficient to 
allege facts from which it follows as a legal con¬ 
clusion whether the corporation is a foreign or a 
domestic corporation ;®5 but the omission of such an 
allegation is not ground for demurrer either for 
failure to state a cause of action®® or for want of 
jurisdiction.®*^ 

§ 1330. - Corporate Powers in General 

a. Capacity to sue and be sued 

b. Miscellaneous powers 

a. Capacity to Sue and Be Sued 

(^1) In general 

(2) Admissions 

(3) Mode of raising objection 

(1) In General 

The plaintiff’s pleading should show that a cor¬ 
poration party has capacity to sue or be sued; and it 
is generally sufficient to allege that such a party Is a 
corporation under the laws of the state. 

Plaintiff’s pleading should show that a corpora¬ 
tion party, plaintiff or defendant, as the case may 
he, can sue or be sued.®* This may be shown in 
general language;®® the complaint need not directly 
allege that a corporation plaintiff has capacity to 
suc,*^^* and a complaint or petition may be sufficient 
in this respect, to support a judgment, if lack of Ic- 


55. N.Y.—OffdensburKh Hank v Van 
KensRPlaer. 6 WII 240. 

14a C.J p 837 note* 11. 

56. Mo.—I’roflcr v. Missouri, 

R. Co.. 42 Mo.App. 124. 

14a C.J. p 837 note 13. 

57. Tox.—(lerhard Hardware Co. v. 
Texas Cotton-Press Co., Civ.App., 
26 S.W. 168. 

58. Ala—Kx parte Heflin, 54 Ala. 95. 

59. Del.—Toernnif Co. v. R K. 
Moore Co., 75 A 786, 24 Del. 269. 

Pleadinir corporate situs as part of 
corporate name see supra $ 1328 a. 
ea Mo.—National Ins. Co. v. Bow¬ 
man. 60 Mo. 252. 

61. Mo.—Welton v. Pacific R. Co., 
34 Mo. 358. 

14a C.J. p 837 note 19. 

68. N.M.—Riverside Irr. Co v. Cad- 
well. 158 P. 644. 21 N.M. 6C6. L. 
R.A.1916F 724. 

14a C.J. p 837 note 20. 

63. Neb.—Swift v. Crawford, 51 N. 
W. 1034, 34 Neb. 450. 

19 C.J.S.-65 


64. N y —Kaulbach v. Knickerbock¬ 
er Trust Co., 124 N.Y.S. 286, 139 
App Div 566, 

11a r J. p 837 note 22. 

Xt is not anilLciont to aver that de¬ 
fendant is corporation doin^ bu.sincss 
in state, without averring whether 
It is domestic or foreign corporation. 
—Jlothchild v. Crand Trunk R Co., 
10 N.Y S. 36, 19 N Y.Civ Proc 53. 

Where corporation interpleads and 

is substituted as defendant, supple¬ 
mental complaint against it which 
fails to state whether it is foreign 
or domestic corporation, and, if lat¬ 
ter, the state or government by 
which it was incorporated, is fatalb 
defective—(^handler v. Kne Transfer 
Co.. 13 N.YS. 573, 19 N.Y.Civ.Proc. 
3S5. 

Necessity of alleging state or coun¬ 
try by or under whose laws foreign 
Corporation was created see infra 
S 1952. 

65. N.Y.—^American Baptist Home 
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Mission Soc. v Foote, 5 N.Y.S. 236, 
52 Hun 307. 

14a C.J. p 837 note 22 [b]. 

66. N.Y.—Harmon v. Vanderbilt Ho¬ 
tel Co , 29 N.Y S 783, 79 Hun 392, 
affirmed 39 N E. 20, 143 N.Y. 665. 

14a C J. p 838 note 23. 

67. N.Y.—Hothchild v. Grand Trunk 
H. Co., 10 N.Y.S. 36, 19 N.Y.Oiv. 
Proc 53, affirmed 14 N.Y.S. 807, 60 
Hun 5S2. 

68. Iowa.—Byington v. Mississippi & 
Mis.souri R Co.. 11 Iowa 502. 

As artificial person. 

If plaintiff’s pleading shows that 
defendant is not a natural person, It 
should in some manner show that as 
an artificial person it can be sued.— 
Byington v. Mississippi & Missouri 
R. Co., supra. 

Pleading as to corporate existence 
see supra § 1327 

69. Iowa.—Byington v. Mississippi 
& Missouri R. Co., supra. 

TO. N.Y.—Phenix Bank v. Donnell, 
41 Barb. 671, affirmed 40 N.Y. 410. 
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gal capacity to sue does not affirmatively appear on 
the face thereof.It is the general practice for 
a plaintiff corporation to state as the ultimate fact 
its corporate character and its right to sue in that 
form;72 and an allegation that a party is a corpo¬ 
ration under the laws of the state is generally suf¬ 
ficient to establish legal capacity to sue^3 or be 
sued,*^^ and it need not allege that it has authority 
to do business in the state and stand in judgment."^® 
It has been held, however, that a bill in equity by 
a corporation claiming as such under a private act 
must set forth at least that part of the act giving 
the power to sue.*^® A corporation sole suing for a 
corporate right, having two capacities, a natural 
and a corporate, must show that he sues in his cor¬ 
porate capacity. 

(2) Admissions 

A corporation’s capacity to aue Is generally admit¬ 
ted by a plea of the general Issue, a general denial, a 
plea to the merits, a special plea setting up other de¬ 
fenses, a default, or a failure to deny in the answer, as 
well as by an admission of acts by plaintiff in a cor¬ 
porate capacity. A defendant corporation’s capacity 
to be sued is admitted by a plea of the general Issue. 

There is authority to the effect that the general 
issue does not admit a corporation plaintiff’s capac¬ 
ity to sue, and that a plea in abatement is not nec¬ 
essary to raise the question but the general rule 
is that the capacity of a corporation to sue is ad¬ 
mitted by a plea of the general issued® or by a gen¬ 
eral denial.®® In equity corporate capacity to sue 
is admitted when not denied in the answer to the 


bill®^ or cross bill.®^ A plea to the merits admits 
the capacity of plaintiff to sue as a corporation;®® 
likewise a plea setting up other special defenses;®* 
and capacity to sue is always admitted by a de¬ 
fault.®® An admission of acts by plaintiff in a cor¬ 
porate capacity admits its capacity to sue as a cor¬ 
poration,®® and where the answer admits allega¬ 
tions of the complaint that plaintiff is duly incor¬ 
porated, plaintiff must be held, for the purpose of 
the case, to have capacity to sue.®*^ A plea of the 
general issue is an admission also that a corpora¬ 
tion defendant is capable of being sued, hut the 
time when it first acquired a valid organization is 
left undetermined, the full effect of the admission 
being that the corporation was capable of being 
sued at the time of the institution of the, suit.®® 

(3) Mode of Raising Objection 

Want of corporate capacity to aye should be put In 
Issue by a plea In abatement, by a special plea In bar, 
or under the codes by answer or demurrer, according 
to whether or not the defect appears on the face of the 
complaint. Under some rules of court It may be put In 
Issue by notice of such defense. Where statutes require 
plaintiff corporation to allege performance of conditions 
precedent to Its right to maintain the action, the non¬ 
performance of such conditions can ordinarily be raised 
only by a plea In abatement, or by demurrer or an¬ 
swer. 

Want of corporate capacity to sue should be 
raised by plea in abatement®® or by special plea in 
bar,®® or, under the codes, by answer, if want of 
corporate capacity to sue does not appear on the 
face of the complaint,®^ or by demurrer, if want of 


71. Okl.—Sochor v. O, K. Co-op. Milk 
Ass’n, 67 P.2d 1159. 177 Okl. 169— 
Jantzen v. Emanuel German Bap¬ 
tist Church. 112 P. 1127, 27 Okl. 
473, Ann.Cas.l912C 659. 

72. Mo—State ex rel. Consolidated 
School Dist. No. 1, Mississippi and 
New Madrid Counties, v. Jones, 8 
S.W.2d 66. 

73. La.—Central Lumber Co. v. 

Jones, App., 175 So. 849. 

14a C.J p 838 note 29. 

74. Mont.—Slorer v. Graham, 116 P. 
1011. 43 Mont. 344. 

14a C.J. p 838 note 30. 

76. La.—Shreveport Long Leaf 
Lumber Co. v. Jones, 177 So. 693. 
188 La. 519. 

76. Conn.—Central Mfg. Co. v. 
Hartshorne. 3 Conn. 199. 

77. III.—Lawson v. Kolbenson, 61 
Ill. 405. 

Mass.—Weston v Hunt, 2 Mass. 600. 
78L Miss.—Caimichael v. School 
Lands Trustees. 4 Miss. 84. 

79. U.S.—Pullman v. Upton, Ill., 96 

U.S. 328. 24 L.ESd 818. 

14a C.J. p 838 note 34. 

80l Mont—Iowa City First Nat 


Bank v. Smith, 119 P. 784, 44 Mont. 
305. 

14a C.J. p 838 note 35. 

81. Ill.—Grace v. Oakland Bldg. As¬ 
soc.. 63 lIl.App. 339, reversed on 
other grounds 46 N.E. 1102, 166 Ill. 
637. 

88. 111.— Enos V. Chesnut, 88 HI. 

690. 

83. Okl.—Jantzen v. Emanuel Ger¬ 
man Baptist Church, 112 P. 1127, 
27 Okl. 473, Ann.Cas.l9l2C 669. 

14a C.J. p 838 note 38. 

Flea of never Indebted admits 
plaintiff corporation’s capacity to 
bring assumpsit.—Dothan Coffin & 
Casket Co. v. Whiddon, 114 So. 240, 
94 Fla. 272. 

84. Ark.—Clarke v. Mississippi 
Bank. 10 Ark. 516, 52 Am.D. 248. 
Flea of limitations admits capacity 

of plaintiff to sue.—Clarke v. Missis¬ 
sippi Bank, supra. 

86 . Ala.—Seymour v. Thomas Har¬ 
row Co., 1 So. 45, 81 Ala. 250. 

14a C.J. p 838 note 40. 

86b Ohio.—Elektron Mfg. Co. v. 
Jones Bros. Electric Co., 8 Ohio 
Clr.Ct 311, 4 Ohio Clr.Dec. 555. 
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Answer admitting ezeontion of 

note, in action by corporation on note 

executed to it, is prlma facie admis¬ 
sion of plaintiff’s capacity to sue. 

Ohio.—Elektron Mfg. Co. v. Jones 
Bros Electric Co., supra 

Tex.—Steger Lumber Co. v. Steger. 
Civ.App., 285 SW. 1107. 

87. Utah —Gray’s Harbor Lumber 
Co V. Burton Lumber Co., 236 P. 
1102, 65 Utah 333. followed in Cal¬ 
ifornia Pine Box Distributors v. 
Burton Lumber Co., 236 P. 1105, 65 
Utah 332. 

14a C.J. p 839 note 42. 

88. Me.—Freeman v. Mnehias Water 
Power, etc., Co.. 38 Me. 343. 

89. Okl.—Jantzen v. Emanuel Ger¬ 
man Baptist Church, 112 P. 1127, 
27 Okl. 473, Ann.CaB.19l2C 659. 

14a C.J. p 839 note 46. 

90. U.S.—Society for Propagation of 
Gospel V. Pawlet, Vt.. 4 Pet. 480, 
7 L.Ed. 927. 

14a C.J. p 839 note 47. 

91. Cal.—Los Angeles Ry. Co. v. Da¬ 
vies, 79 I*. 865, 146 Cal. 179, 106 
Am.S.H. 20. 

Mont.—^Northwestern Hardware A* 
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such capacity does so appear otherwise it is 
waived and this applies to a cross action by a 
corporation defendant.®^ Want of capacity can¬ 
not be taken advantage of by demurrer where it 
does not appear on the face of the complaint 
nor can it be raised by a motion for judgment on 
the pleadings, which is equivalent to a demurrer, 
unless the complaint affirmatively shows want of 
such capacitynor by a general demurrer on the 
ground that the complaint does not state a cause of 
action nor by a general denial and a mo¬ 
tion to dismiss for want of jurisdiction does not 
reach the objection.®^ Under rules of court in 
some states the capacity of plaintiff to sue as a cor¬ 
poration may be put in issue by notice of such de- 
fense.i Generally a plea in abatement setting up 
incapacity to sue should not be joined with a plea 
in bar.2 An allegation that defendant has neither 
knowledge nor information sufficient to form a be¬ 
lief as to plaintiff’s corporate existence is insuffi¬ 
cient to put in issue plaintiff’s capacity to suc.3 

Nonperformance of conditions precedent to suit. 
Under some statutes, a complaint by a corporation 
is required to allege performance of statutory con¬ 
ditions precedent to its right to maintain an action, 


such as the payment of a prescribed license fee or 
tax,^ unless such fee or tax is not required as a con¬ 
dition precedent to the right to sue in the courts of 
the state.® Ordinarily, however, nonperformance 
of such a condition is matter merely in abatement, 
and is regarded as waived unless it is affirmatively 
pleaded by defendant in abatement.® A complaint 
containing no allegation of performance of such a 
condition is not for that reason subject to demur¬ 
rer,’^ except where the statute expressly requires 
an allegation of performance of the condition,® 
and in such a case objection that the complaint 
does not allege that plaintiff corporation has paid 
its annual license fee should not be made by mo¬ 
tion to strike.® An answer or plea setting up non¬ 
performance of a condition precedent is strictly 
construed and the denial of the existence of a 
plaintiff corporation, or of its capacity to sue, does 
not raise the issue whether it has complied with the 
condition.il While, ordinarily, a plea in abatement 
setting up incapacity to sue should not be joined 
with a plea in bar, yet, under some statutes, the fil¬ 
ing of an answer to the merits does not of itself 
deprive defendant of the right to plead nonperform¬ 
ance of statutory conditions precedent to the main¬ 
tenance of a suit. 12 That a corporation has not 


Co. V. Wlnnett, 216 P. 668. 

67 Mont. 546. 

14a C J. |) 839 note 48. 

92. (^h 1.—I.Ofl Angeles Ily. Co. v. Da¬ 
vies. 79 1?. 865, 146 Cal. 179, 106 
Am K. 20. 

Mo—Kansa.^ City Y. M, C. A. v. Du- 
baeh. 82 Mo. 476. 

Mont.—Northwestern Hardware & 
Steel ('o. V. Wlnnett, 216 V. 668, 67 
Mont. 545. 

93. Dafandaat cannot raise at trial, 

for first time, question of plaintiff's 
corporate capacity to maintain ac¬ 
tion.—Stoutz V. Wilson Motor Co., 
65 P.2d 990, 176 Okl. 316. 

94. Wash.—North Star Trading Co. 
V. Alaska Exposition, 123 P. 605. 

68 Wash. 457. 

95. Cal.—T jOs Angeles Ry. Co. v. Da¬ 
vies. 79 P. 865, 146 Cal. 179, 106 
Am.S.U. 20. 

Mont.—Northwestern Hardware & 
Steel Co. V. Wlnnett, 216 P. 668, 67 
Mont. 545. 

14a C.J. p 839 note 52. 

93 . Okl.—Jantzen v. Kmanucl Ger¬ 
man Baptist Church, 112 P. 1127. 
27 Okl. 473, AnnCa8.1912C 659— 
Leader Printing Co. v. Lowry, 59 
P. 242, 9 Okl. 89. 

97. Cal. — Los Angeles Uy. Co. v. Da¬ 
vies, 79 P. 865, 146 Cal. 179, 106 
Am.S.R. 20. 

98. Tex.—Federal Underwriters Ex¬ 
change v. Ener, Civ.App., 126 S.W. 
2d 769. 


99. La.—Carondelet Canal, etc., Co 
V. First Chevere Tedesco, 37 La. j 
Ann. 100. 

1. Xn Massachusetts, where plaintiff 
sues as corporation, and defendant, 
on pleading general issue, gives no¬ 
tice, conformably to rule of court, 
that he shall call on plaintiff to 
prove its capacity to sue as corpo¬ 
ration, and no proof is offered on this 
point, it constitutes a good defense to 
action.—^Newburyport First Univers- 
alist Soc. V. Currier, 3 Mete. 417— 
Christian Society in Plymouth v. Ma- 
comber, 3 Mete. 235. 

2. Ind.—C^arpenter v. Mercantile 
Hank. 17 Ind. 253. 

14a C.J. p 839 note 56. 

3. S C.—Luinmus Cotton Qin Co. v. 
Counts, 82 S.E. 391, 98 S.C. 136. 

4L Alaska.—H. J. Raymond Co. v. 

Robert Royalty Co., 5 Alaska 184. 
Wash.—Rothchild Bros. v. Mahoney. 

99 P. 1031, 61 Wash. 633. 

Allegation held lasnflloisnt 

Under such requirement, allega¬ 
tion in complaint '*that it has duly 
qualified and complied with all laws 
relating to corporations in said dis¬ 
trict” is not sufUclent.—H. J. Ray¬ 
mond Co. v. Robert Royalty Co., 6 
Alaska 184. 

Allegation held snilloient 

Where corporation has abandoned 
its original complaint and filed 
amended complaint, allegation in lat¬ 
ter that it has paid license fee “last 
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due” is sufneient under statutory re¬ 
quirement that corporation allege 
payment of fee last due before com¬ 
mencement of action, although it 
does state that dues were paid before 
filing of original complaint.—Wilson 
Case Lumber Co. v. Mountain Tim¬ 
ber Co., DC.Wash., 200 P. 181. 

5. La—Central Lumber Co. v. 
Jones, App , 175 So. 849. 

6. Cal.—California Savings & Loan 
Soc. V. Harris, 43 P. 526, 111 Cal. 
133 

14a C J. p 839 note 60. 

7. Cal.—South Yuba Water, etc., Co. 
V. Rosa. 22 P. 222, 80 Cal 333. 

I4a C.J. p 839 note 61. 

8» Alaska —H. J. Raymond Co. v. 

Robert Royally Co, 5 Alaska 184. 
Wash.—Rothchild Bros, v Mahoney, 
99 P. 1031, 61 Wash 633. 

9. Alaska.—H. J. Raymond Co. v. 
Robert Royalty Co., 5 Alaska 184. 

10. Cal.—California Sav., etc., Soc. 
v. Harris, 43 P. 525. Ill Cal. 133. 

14a C.J. p 839 note 63. 

11. 14a C.J. p 839 note 64. 
IToapaymsnt of liosnse tax 

An answer alleging that plaintiff 
had no capacity to sue is not suffi¬ 
cient to present defense that plain¬ 
tiffs’ assignor had not paid its annual 
corporation license tax —Elder v. 
Eastwood. 216 P. 542. 73 Colo. 489. 

12. Or.—Klamath Lumber Co. v. 
Bamber, 145 P. 650, 74 Or. 287. 



§ 1330 


C0BP0RAT10N8 


19 C.J.S. 


legal capacity to sue is purely a conclusion of faw, 
and an allegation to that effect in the answer ten¬ 
ders no issue of fact as to performance of condi¬ 
tions precedent to suit. Xhe objection that a de¬ 
fendant corporation has not complied with statu¬ 
tory conditions precedent to its right to defend an 
action cannot be raised for the first time on ap¬ 
peal. 

b. Miscellaneous Powers 

Ordinarily, the powers of a corporation, plaintiff or 
defendant, in respect to doing certain acts or making cer¬ 
tain contracts need not be specially alleged, unless they 
are in respect to acts or contracts which are beyond the 
scope of the ordinary powers of the corporation, or unless 
such powers are made the foundation of the cause of ac¬ 
tion. A corporation relying on a public act declaring its 
powers need not allege such powersj but If its charter 
is a private act, it must be pleaded. 

Ordinarily, a corporation need not allege its pow¬ 
er to enter into the contract sued on,^® or to take 
and hold property, the subject of the action.!® So, 
of course, a general allegation that plaintiff has 
power to enter into the contract is sufficient.!^ If, 
however, a corporation seeks to enforce rights 
which do not usually and necessarily belong to a 
corporation of its character, it must set forth and 
prove its authority to do the particular thing or 
make the particular contract, creating such rights,!® 
as by setting out the provision of its charter au¬ 
thorizing such act or contract;!® and the failure of 
defendant to answer does not aid a defect in not 
alleging such authority.-® 

Powers of defendant corporation. Ordinarily, in 
an action against a corporation, it is not necessary 
for the declaration to allege that defendant has 


power by its charter to do the business which it 
holds itself out as competent to do,2! or that it ha<j 
power to enter into the contract on which it is 
sued,22 except where it is sought to be charged on 
an obligation beyond the ordinary powers of cor¬ 
porations and except where the charter powers 
or franchises of the corporation defendant are the 
foundation of the cause of action, in which event 
they must be specifically pleaded.-^ 

An allegation that defendant is a corporation 
with full powers to contract is sufficient to bind it 
by the contract sued on, in the absence of a plea by 
defendant that the contract was ultra viresand a 
general allegation of the incorporation of defendant 
is sufficient to show that it is responsible for its 
contracts and torts.-® A bill against a corporation, 
having power to purchase the stock of another cor¬ 
poration under jiarticular circumstances, alleging an 
illegal purchase of such stock by defendant should 
state the particulars in which the purchase was il- 
legal.2! ill an action against a corjioration to 

recover money paid on stock because of a change in 
its by-laws, a petition alleging that defendant made 
specified amendments to Us by-laws does not nega¬ 
tive its authority so to do, where there is no al¬ 
legation that the amendments were contrary to 
defendant’s charter or constitution, since a corpo¬ 
ration may make amendments to its by-laws which 
are not inconsistent with its charter or constitu¬ 
tion.^® 

A corporation relying on a public act declaring: 
its powers need not allege such powers in its plead¬ 
ing,-® but if the charter is a private act, it must be 


13. Cal.—Ontario State Bank v. Tib- 
bits. 22 1\ 66, 80 Cal. 68. 

1C, Cal.—Labory v. Los Angeles Or¬ 
phan Asylum, 32 P. 231, 97 Cal. 
270. 

15. U.S.—Commonwealth Title Ins., 
etc., Co. V. Cummings, C.C.Mont., 
83 F. 767. 

14a C.J. p 840 note 69. 

10. Ala.—Touart v. Jett Bros. Con¬ 
tracting Co., 53 So. 751, 169 Ala. 
638. 

14a C.J. p 840 note 70. 

Snls applied in snit to gviot titlo 

Ala.—Touart v Jett Bros. Contract¬ 
ing Co., supra. 

14a C.J. p 840 note 70 [b] (1). 

17. N.Y.—Camden, etc., R., etc,, Co. 
V. Rcmer, 4 Barb. 127, 

14a C.J. p 840 note 71. 

18. Ill.—Frye v. State Bank, 10 Ill. 
332. 

14a C.J. p 840 note 72. 

19. Ky ,—Rhorer v. Middlesboro 


Town, ro., 44 S.W. 448, 103 

Ky. 146, 19 Ky.L. 1788. 
aO. Ill.—Frje V. Slate Bank, 10 HI. 
332. 

21. Conn.—P'uller v. Naugatuck R. 
Co., 21 Conn. 557. 

Tex.—San Antonio Mach., etc., Co. v. 

Jo.sey, Civ.App., 91 S.W. 698. 

14a C.J. p 840 note 76. 

22. Nel),—^Willow Springs Irr. Dist. 
V. Wilson, 104 N.W. 166, 74 Neb. 
269. 

14a C.J. p 840 note 77. 

Construction of pleading 

An averment that defendant cor¬ 
poration had power to execute con¬ 
tract must be taken to mean that 
it had such power by virtue of law 
of itH being.—^Western Union Tel. Co. 
V. Union Pac. H. Co., C.C.Kan., 3 F. 
1. 1 McCrary 418. 

23. Tex.—White v. Pecos Land, etc., 
Co., 45 S.W. 207, 18 Tex.Civ.App. 
634. 

14a C.J. p 841 note 78. 

a4k, Ohio.—Brady v. National Sup- 
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ply Co., 60 N.E. 218, 64 Ohio Si. 
267, 83 Am S K. 75.3 
25. Ky.—(Ireene v. Middlesborough 
Town, etc., Co., 61 S.W. 288, 22 K.\ 
L. 1715. 

28. Tex—Falla County Turnp. Road, 
etc., Co. v. Jordan, 2 Tex.Unrep. 
Cas. 370. 

14a C.J p 841 note 81. 

27. Mich.—Chapin v. Citizens' Tel. 
Co., 162 N.W. 968. 196 Mich. 331. 

14a C.J. p 841 note 82. 

28. Ca.—Crittenden v. Southern 
Home Bldg., etc.. Assoc., 36 S.E. 
643, 111 Ga. 266. 

29. N.J.—Stephens, etc., Transp. Co. 
V. Central R. Co.. 33 N.J.Law 229. 

Bnpplemaat to act as also pnblio act 
Where original act chartering cor¬ 
poration declares that it is a public 
act, and shall be recognized as such 
in all courts and places whatsoever, 
a supplement to such act is also a 
public act, and need not be set out 
by plea.—Stephens, etc., Transp. Co 
V. Central 11. Co., supra. 
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pleaded and proved.30 In trespass against a corpo> 
ration, statutory authority for doing the acts com¬ 
plained of, if relied on as a defense, must be spe¬ 
cially pleaded but a defendant corporation as¬ 
serting rights under a mortgage need not allege in 
its answer that it had capacity to acquire the mort- 

gage.32 

Admissions, -Where the answer admits allega¬ 
tions of the complaint that plaintiff was duly incor¬ 
porated, plaintiff must be held, for the purposes of 
the case, to be entitled to receive and hold proper- 
ty.32 An answer admitting the making of a deed 
to a defendant corporation admits defendant’s pow¬ 
er to purchase the land and an admission of 
power or authority to make the purchase includes 
an admission of power to assume an existing en¬ 
cumbrance. 

§ 1331. -Ultra Vires as Defense 

a. Nature of pica 

b. Necessity for pleading 

c. Mode and sufficiency of pleading 

d. Replication or reply 


a. Nature of Plea 

A plea of ultra virea la a denial of the power of a 
corporation to do acta with which it la charged; and, 
when pleaded by the corporation, la In the nature of con- 
feaalon and avoidance. 

The plea of ultra vires by a corporation is a de¬ 
nial of the pow^er and authority of the pleader to 
do and perform acts with which it is sought to be 
charged.3In an action against a corporation on a 
contract, the defense that the contract is ultra vires 
is in the nature of confession and avoidance.37 

b. Necessity for Pleading 

Ultra vires, to be available as a defense, must, as a 
rule, be specially pleaded, unless it is shown by the al¬ 
legations of the complaint. Estoppel to deny ultra vires 
must also be specially pleaded. 

Where the defense of ultra vires is allowable to a 
corporation, it must be specially pleaded and in 
some jurisdictions a defendant corporation must 
give notice of this defense under rule of court.^® 
If defendant wishes to interpose the defense of ul- . 
tra vires in an action by a corporation against him, 
he must specially plead it;^^^ otherwise the defense 
is waived.'* 1 The rule, however, requiring ultra 


30. Pa —rinrion First Nat. Bank v. 
Gruber. 87 Pn 468, 30 Am K 378 

31. Ind.— Onwfordsville, etc, R. Co. 
V. WriKhl, 5 Ind. 252. 

33. Minn.—Hnker v. Northwestern 
Guaranty Loan Co., 30 N W. 464, 
36 Minn. 1X5. 187. 

14a C J. p 841 note 87. 

33. Conn.—First Russian Nat Or- 
sranization v. Zuraw, 94 A. 976, 89 
('onn. 616. 

34. Colo—Woods Inv. Co. v I’alin- 
er, 45 P 237, 8 Colo App. 132 

35. Colo.—Woods Inv. Co. v Palm¬ 
er, supra 

14a C.J. p 841 note 90. 

3& Ill.—People V. Revelli, 184 Ill 
App. 233. 

Plea of nul tiel rorporation distin¬ 
guished sec supra S 1327 v (3). 

37. Conn.—Holtz v. S Lnndow Fruit 
& Produce Co , 5 A 2d 882. 884, 125 
Conn. 358. citing Corpaz Jazlz. 

Tex.—Long Bell Luriil»f«r ('o. v. 
Hampton, Civ.App. 20 S.W.2d 1081. 

14a C.J. p 841 note 92. 

38. Ala.—Southern Stales Fire & 
Casualty Ins. Co. v. Lunsford, 68 
So. 273, 192 Ala. 76. 

Ark.—“Lena Lumber Co, v. Brick- 
house. 292 SW. 1007, 173 Ark 348 
—Anderson-Tully Co. v Gillett 
Lumber Co., 244 S.W. 26, 155 Ark. 
224. 

Cal.—Los Angeles Warehouse Co. v. 
Los Angeles County, 33 r.2d 1058, 
139 Cal.App. 368—Coker & Taylor 
V, Pruitt. 12 I».2d 653. 124 Cal.App 
439 —Davis v, PaciAc Studios Cor¬ 


poration. 258 P. 440. 84 Cal App 
611. 

Conn—Holtz v, Landow Fruit & Pro¬ 
duce Co.. 5 A 2d 882. 8M, 125 Conn 
.158, citing Corpus Juris. 

Ill —Kortylak v. Johnston City 
Building & Loan A.ss’n of Johnston 
City, 279 Ill App. 88. 

Me—Davis Inv Co. v. Cratl.v, 143 
A. 61. 127 Me 290. 

Md—Eastern Shore Brokerage & 
(Commission Co v. Harrison, 118 A. 
192, 141 Md. 91. 

Mass.—Nowell v. Kquitable Trust 
Co. 144 NE. 749, 249 Ma.ss. 585. 
Mo.—Von Schleinitz v. North Hotel 
Co.. 23 S.W 2d 64. 80, 323 Mo 1110, 
citing Corpus juris —Chouteau \. 
Mis.souri-Lincoln Trust Co, 276 S. 
W. 49, 310 Mo. 665. 

N.Y.—Dyer v. Broadway Central 
Bank. 169 N.E. 63.5, 252 N.V. 430. 
reversing 235 N Y.S. 795, 226 App. 
Div. 8Sl. 

N D-'-City of Wllliston v. Ludowesc, 
208 N.W. 82, 53 N.D. 797. 

Ohio. -Union Central Life Ins Co. 
V. Clinton Mut. Ins. Ass’n, 199 N.E 
223, 51 Ohio App. 20—Slone v. C. 
1) & T. Traction Co., 4 Ohio N.P., 
N.S., 104 

Tox.—Long Bell Lumber Co. v. 

Hampton, Civ.App., 20 S.W.2d 1081 
Wash.—Yakima Fruit Growers’ Ass’n 
V. Hall, 40 I\2d 123, 180 Wash. 265. 
14a (\J. p 841 note 93. 

Assigues of corporation relying on 
defense of ultra vires must plead it. 
—Williams v. Verity. 73 S W. 732, 
98 Mo.App 664. 


Xu action on trade acceptances, de¬ 
fense of ultra vires must be pleaded 
before acceptor w’lll be permitted to 
introduce e\ idence th.at its accept¬ 
ance of trade aeceptances w^as with¬ 
out consideration and without force 
and effect—Associated Seed Grow¬ 
ers V South Carolin.a Packing Corpo¬ 
ration, Co-op., 195 S E 107, 186 S.C. 
118. 

In second indorser’s action against 
first corporate indor.ser -which Indors¬ 
ed for accommodation, defense of ul¬ 
tra vires must be affirmatively al¬ 
leged.—Dench & Hardy Co. v. John 
J Hanson. Inc., 287 N Y S. 435, 247 
App.Div. 355. 

39. Conn—New Haven Steamboat, 
etc. Co. V. Vanderbilt, 16 Conn. 
420 

Mich —Niles v. Benton Harbor-St. 
Joe, etc, Co., 117 N.W. 937, 164 
Mich. 378. 

40 . Mass.—McLean Co. v. Sidebot- 
tom. 178 N E 284. 277 Mass. 158. 

Mo.—Coliseum Athletic Ass’n v. Dil¬ 
lon, 223 S.W. 955, 204 Mo.App. 

504. 

14a C.J. p 842 note 96. 

Xncapooity of corporation to pur¬ 
chase aud hold property must be 
pleaded in order to be available as 
defense in suit by corporation on 
contract of sale,—Martin v. Ken- 
tu<*ky Lands Inv. Co., 142 S.W. 1038. 
146 Ky. 526, Ann.Cas 1913C 332—14a 
C.J. p 842 note 95 faj. 

41. C3al.—S. W. Towle Lumber Co. 
V. Anderson, 28l P. 500, 208 Cal. 
371. 
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vires to be specially pleaded, does not apply where 
the ultra vires is shown by the allegations of the 
complaint,^2 or where the invalidity of the con¬ 
tract sued on appears on its face as a matter of 
law;^2 and it has also been held that it does not 
apply where the corporation is sought to be charged 
as surety on a. bill or note.^^ 

Estoppel to deny ultra vires. Estoppel to deny 
liability on the ultra vires theory is available only 
when pleaded.45 

e. Mode and Sufficiency of Pleading 

Ultra vires, unless apparent from the allegations of 
the complaint, may be availed of only by answer or plea, 
and not by demurrer. Ordinarily, It cannot be raised 
by a plea of the general Issue or a general denial. A 
general averment of want of corporate power has been 
held sufficient to present the defense; but there is au¬ 
thority to the contrary. 

The defense of ultra vires, unless it affirmatively 
* appears from the allegations of the complaint, is 
available by answer or pica only,^® and cannot be 
taken advantage of by demurrer,^ 7 or objection to 
testimony.^* Conversely, if the want of corporate 
power appears on the face of the pleading, the 
question may be raised by demurrer.^® Ultra vires 


doctrine, respecting a corporation’s liability as 
surety, cannot be invoked by demurrer to the com¬ 
plaint, since the demurrer admits the allegation that 
the corporation executed the bond and became lia- 

ble.50 

General issue or general denial It has been held 
that the objection of want of corporate power can¬ 
not be raised by a plea of the general issue^i or a 
general denial ;52 but there is authority for the 
view that it may be raised by the general issue.53 

Requisites and sufficiency of plea. It has been 
held that a general averment of want of corporate 
power is sufficient to present the defense of ultra 
vires, even where such averment follows a state¬ 
ment of facts which is insufficient to show want of 
corporate power but there is also authority to 
the effect that such an averment, without setting out 
facts showing ultra vires, is insufficient,55 at least 
as against a special dcmurrer.56 A plea denying 
a general power which is incident to corporations 
by alleging that it is not specifically granted to the 
corporation is bad.57 In an action by a corporation 
not specially authorized by its charter to make 
loans, a plea that a loan was not made in “the usual 
and necessary course of business” of the corpora- 


Af to mortgago 

liandlord, falling to plead chattel 
mortgage given by corporate tenant 
was ultra vires or fraudulent or to 
prove it secured individual indebted¬ 
ness, could not have mortgage de¬ 
clared void.—^Von Schleinitz v. North 
Hotel Co., 23 S.W.2d 64, 323 Mo. 1110. 
40. Me.—^Davis Inv. Co. v. Cratty, 
143 A. 61. 127 Me. 290. 

Wash.—Yakima Fruit Growers* Ass'n 
v. Hall. 40 P.2d 123, 180 Wash. 365. 

43. Wash.—^Williams v. Great 

Northern R. Co., 184 P. 840, 108 
Wash. 344. 

44. Ala.—J. R. Raible Co. v. City 
Bank & Trust Co., 112 So. 643, 22 
Ala.App. 68. 

45. Tenn.—Hedges v. Signal Amuse¬ 
ment Co., 64 S.W.2d 634, 16 Tenn. 
App. 361. 

Tex.—Texas Ut41ities Co. v. Story, 
Civ.App., 85 S.W.2d 809. 

43. Ala.—^Houston Canning Co. v. 
Virginia Can Co., 100 So. 104, 211 
Ala. 232. 85 A.L.R. 912. 

Mass.—^Nashua & L. R. Corp. v. Bos¬ 
ton & L. H. Corp., 31 N.E. 1060, 157 
Mass. 268. 

Ohio.—Stone v. C. D. & T. Traction 
Co., 4 Ohio N.P..N.S., 104. 

Utah.—Morgan v. Child, Cole & Co., 
213 P. 177, 61 Utah 488. 

47. Ala.—Houston Canning Co. v. 
Virginia Can Co., 100 So. 104, 211 
Ala. 232, 35 A.L.R. 912. 


, Ohio.—Stone v. C. D. & T. Traction 
Co.. 4 Ohio N.P..N.S., 104. 

14a C.J. p 843 note 10. 

Osaeral demurrer is insufficient to 
raise issue that corporation’s con¬ 
tract performed by other party was 
ultra vires.—Hong Bell Lumber Co. 
v. Hampton, Tex.Civ.App., 20 S.W.2d 
1081. 

Where charter aot incorporated in 
petition 

Where neither charter nor material 
parts thereof are incorporated in, 
or attached to, the petition, it can¬ 
not be determined on demurrer 
whether or not alleged act of corpo¬ 
ration was ultra vires.—J. L. Young 
Co. V. Minchew, 155 S.K. 356, 42 Ga. 
App. 228. 

48. Utah.—Morgan v. Child, Cole & 
Co., 213 P. 177, 61 Utah 488. 

49. Mo.—Coliseum Athletic Ass’n v. 
Dillon, 223 S.W. 956, 204 Mo.App. 
504. 

Utah.—Morgan v. Child, Cole A Co., 
213 P. 177, 61 Utah 488. 

14a C.J. p 843 note 11. 

60. N.C.—Watson v. King, 166 S.B. 
93, 200 N.C. 8. 

61. Mich.—Blackwood v. Lansing 
Chamber of Commerce, 144 N.W. 
823, 178 Mich. 321. 

14a C.J. p 842 note 97. 

68. Md.—Eastern Shore Brokerage 
& Commission Co. v. Harrison, 118 
A. 192, 141 Md. 91. 
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Mo —Von Schleinitz v. North Hotel 
Co., 23 S.W.2d 64, .323 Mo 1110 
N.D.—City of Williston v. Ludowese, 
208 N.W. 82, 53 N.D. 797. 

14a C.J. p 842 note 98. 

Osasral dsaial sad special denial 
that plaintiff was corporation with 
demand for proof thereof does not 
open defense of ultra vires.—City 
Fuel Co. V. Brown. 160 N E. 842, 254 
Mans. 605. 

63. Ill.—Badger v Inlet Drain. Diet., 
42 Ill.App. 79, affirmed 31 N.E. 170, 
141 111. 640. 

N.J.—Bennington Iron Co. v. Ruth¬ 
erford, 18 N.J.Law 467. 

64. Ala.—Marengo Abstract Co. v. 
Hooper, 56 So. 580, 174 Ala. 497. 

14a C.J. P 842 note 1. 

66. Oa.—Hart v. Phenix Ins. Co„ 39 
S.E. 304, 113 Ga. 859. 

III.—Massachusetts Bonding & Ins. 
Co. V. Phillips Co.. 230 Ill.App. 38 
—Dearborn Truck Co. v. Staver 
Motor Car Co., 219 Ill.App. 295. 

14a C.J. p 842 note 3. 

Allegations held snllloient 
Mo.—Sexton v. North Missouri Cent. 
R. Co., App., 194 S.W. 1081. 

66. Oa.—Hart v. Phenix Inu Co., 
39 S.E. 304, 113 Ga. 859. 

111.—Dearborn Truck Co. v. Staver 
Motor Car Co., 219 Ill.App. 295. 

67. N.J.—Bennington Iron Co. v. 
Rutherford, 18 N.J.Law 467. 

14a C.J. p 843 note 6. 
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lion is insufficient^^ Where issue is joined on an 
insufficient plea of ultra vires by a defendant cor¬ 
poration, and the evidence sustains it, defendant is 
entitled to the benefit of the plea.®® There is au¬ 
thority for the view that want of corporate power 
should not be pleaded in connection with the general 
issue.®® A party cannot sustain contentions as to 
corporate powers inconsistent with his pleading.®^ 

d. Beplication or Reply 

Facts not Inconsistent with the plaintiff’s original 
pleading, and tending to show that the corporation had 
the power It denies, may be pleaded by replication or re- 
piy to the plea of ultra vires. 

Where a defendant corporation pleads ultra vires, 
facts not inconsistent with the allegations of the 
petition may be pleaded in reply to show that the 
corporation had the power which it denies®® or to 
show an estoppel to deny such power;®® and where 
an estoppel to deny plaintiff’s corporate powers does 
not appear in any previous pleading, it must be set 
up by replication in order to be available.®^ In an 
action on contract, it is no rcpl}’ to a plea of ultra 
vires to allege that defendant of its own wrong and 
without the cause alleged in its plea had disregard¬ 
ed its agreement.®® 

§ 1332. -Corporate Contracts Generally 

Rules of pleading In actions on contracts generally 


§ 1332 

apply ordinarily to the pleadings In an action by or 
against a corporation on a corporate contract. 

The rules of pleading in actions on contracts 
generally apply ordinarily in an action by or against 
a corporation on a corporate contract. It is suffi¬ 
cient to allege in general terms the execution of the 
contract,®® and that it was made with the corpora- 
tiori.®*^ It is not necessary to allege the particular 
steps necessary for the making and execution of the 
contract,®® the omission of particular requisites be¬ 
ing a matter of defense.®® In an action on a con¬ 
tract against a corporation, plaintiff must allege the 
duration of the contract, the place of performance, 
and the time for payment.^® A complaint setting 
out the note of a defendant corporation, and stat¬ 
ing that it was given for value received, need not, 
unless required by statute, allege the authority of 
the corporation to make such paper,*^! or that it was 
executed for a corporate debt,^® or that it was de¬ 
livered in the ordinary course of business and 
a complaint against a corporation as indorser of a 
note need not allege that the indorsement was made 
in the course of defendant’s legitimate business.’^^ 
The facts showing an assumption by a defendant 
corporation of liability under a contract entered 
into by a third person should be fully stated by the 
pleader;*^® if this is done, it is sufficient without 
an express allegation that the corporation adopted 
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68. Wis.—Madison, etc., Plank Road 
Co. V. Watertown, etc., Plank Road 
Co., 5 Wis. 173. 

14a C.J. p 843 note 6. 

59. Ala.—Robbie v. Montgromery 
Bank, 18 So. 131, 107 Ala. 329. 

68. N.J.—Bennington Iron Co. v. 
Rutherford, 18 N.J.Law 467. 

61. Mo.—Girls’ Industrial Home ▼. 

Fritchey, 10 Mo.App. 344. 

14a C.J. p 843 note 9. 

68. Neb.—Horst v. Lewis, 98 N.W. 
1046, 103 N.W. 460, 71 Neb. 366. 

63. Neb.—IJorst v. Lewis, supra. 

64. U.S.—Oregonian R. Co. v. Oregon 
R., etc., Co., C.C.Or., 22 P. 246, 10 
Sawy. 464, reversed on other 
grounds 9 S.Ct 40u. 130 U.S. 1, 
32 L.Bd. 837, followed in 12 S.Ct. 
814, 146 U.S. 62, 36 L.Ed. 620. 

65. Vt.—Metropolitan Stock Exch. v. 
Lyndonville Nat. Bank, 57 A. 101, 
76 Vt. 303. 

66 . Cal.—Escondido Oil & Develop¬ 
ment Co. V. Glaser, 77 P. 1040, 144 
Cal. 494. 

14a C.J. p 843 note 16. 

Pleading authority of officers and 
agents see infra I 1334. 

67. N.Y. —Cooper-Smith v, Perkins- 


Goodwin Co., 227 N.Y.S. 371, 223 

App.Div. 88. 

Complaint stating a case against 
an individual defendant who execut¬ 
ed the contract cannot be sustained 
against the corporate defendant as a 
pos.sible undisclosed principal.—Gar¬ 
rett V. McAllister, 244 N.Y.S. 283, 137 
Misc. 721. 

Contract with corporation and not 
with president 

In an action for breach of warran¬ 
ty, a complaint alleging that defend¬ 
ant sold goods to plaintiff corpora¬ 
tion, setting forth a letter reciting 
that the goods were to be billed to 
the president of the corporation, does 
not show, as a matter of law, that 
the goods were sold to the president 
individually, and not to the corpora¬ 
tion, 'Where the complRlnt does not 
declare on the letters as the con¬ 
tract, but specifically charges a sale 
to the corporation.—Cooper-Smith v. 
Porkins-Goodwin Co., 227 N.Y.S. 371, 
223 App.Uiv. 88. 

Corporate name 

If the contract sued on by a corpo¬ 
ration was made with it before its 
name was changed. It is sufficient 
for it to allege that it contracted by 
Its former corporate name.—W. T. 
Rawleigh Co. v. Qrigg, Mo.App., 191 
S.W. 1019. 


68. Ill.—Black v. Hoopeston Gas & 
Electric Co., 95 NK 51. 250 Ill 68 

14a C J. p 843 note 17. 

69. Ain.—Nelson v Hubbard, 11 S<*. 
428, 96 Ala 238, 17 L K A. 37.5. 

Wash.—McKinley v. Mineral Hill 
Consol Min. Co., 89 P. 495, 46 
Wa.sh. 162. 

14a C.J. p 844 note 18. 

70. Ga.—Southern Exp Co. v. Cow¬ 
an, 77 S.E 208, 12 Ga App. 318. 

71. N.J.—Montague v. Millstone 
Turnp. Chiir<*h School Dist. No. 3. 
34 N..I.Law 218. 

Wash.—McKinky v. Mineral Hill 
Cons. Min. (’o., 8*J P. 495, 46 Wash. 
162. 

72. Ind—Midland Steel Co. v. Citi¬ 
zens* Nat. Rank, 72 N E. 290, 34 
Ind.App. 107. 

73. Ind.—Midland Steel Co. v. Citi¬ 
zens’ Nat. Bank, supra. 

74. N.Y.—Mechanics’ Hanking Assoc, 
v. Spring Val. Shot & Lead Co., 25 
Barb. 419, reversing 13 How.Pr. 
227. 

75. Mass. — Holyoke Envelope Co. v. 
U. S. Envelope Co., 66 N.E. 64, 182 
Mass. 171. 

Allegation held enlllcient 

Allegation in an action on a con¬ 
tract to the effect that the corpora- 
I tion took over the assets of a part- 
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the contract^® If a corporation is the real party 
in interest to a contract, to the knowledge of the 
other contracting party, an allegation that the con¬ 
tract was assigned to the corporation by the person 
in whose name it was executed for the corporation 
is not necessary.'^^ To show an estoppel to deny a 
contract the facts constituting such estoppel must 
be specifically pleaded, unless such estoppel is 
claimed only by way of equitable rebuttal to proof 
of want of authority to execute the contract.*^® 

In alleging a breach of contract, the pleading 
should set out the contract with sufficient fullness to 
enable the court to determine whether the allega¬ 
tion of the breach is well founded,and should al¬ 
lege facts sufficient to state a cause of action for 
the breach,and to show in what manner and to 
what extent plaintiff was injured.®^ The existence 
of conditions on which liability under a contract 


depends must be clearly shown.®® Where the an¬ 
swer alleges that defendants were ‘ associated to¬ 
gether as a corporation and that the contract sued 
on was the contract of the corporation, a reply de¬ 
nying the corporate character of the contract, al¬ 
though impliedly admitting the existence of the cor¬ 
poration, is sufficient.®^ 

The general rules of pleading apply in determin¬ 
ing the construction and effect of allegations as ad¬ 
missions.®® 

§ 1333. — Corporate Wrongs Generally 

The general rules of pleading in civil actions apply 
to the pleadings In an action for a wrong done by or to 
the corporation. 

The general rules of pleading apply in determin¬ 
ing the sufficiency of the complaint or petition in an 
action by or against a corporation for a wrong,®® 


nership executing the contract and 
agreed to aaaumo Its debts is sufll- 
olent, in the absence of a motion for 
a more speciflc statemcnl, to show 
liability on the part of the corpora¬ 
tion on the partnership contract.— 
Federal Credit Co. v. Zepernick Gro¬ 
cery Co., 121 So. 114, ir)3 Miss. 494. 
opinion corrected on suggestion of 
terror 121 So. 858, 153 Miss. 498. 

70- N.Y —Morgan v. Bon Bon Co., 
118 N E. 205, 222 N.Y. 22, reversing 
150 N.Y.S. 668, 165 App Div. 89. 
Xa action on contract by promoter 
N.Y.—Morgan v. Bon Bon Co., supra. 

77. Cal.—Escondido Oil & Develop¬ 
ment Co. V. Glaser, 77 P. 1040, 144 
Cal. 494. 

78L Cal.—Peek v. Steinberg, 124 P. 

834, 163 Cal. 127. 

14a C.J. p 844 note 26. 

Allegations held Inenlllcient to raise 
Issue of estoppel of plaintilT cor¬ 
poration to set up wrongful pledge 
of its bonds to defendant.—liipley 
Improvement Co. v. Heilman Com¬ 
mercial Trust & Savings Bank, 265 
P. 835, 90 Cal.App. 83. 

2n counterclaim 

A counterclaim, in a suit to cancel 
an unauthorized deed of trust and 
notes secured thereby, alleging es¬ 
toppel of the corporation to Question 
the validity of the deed by the re¬ 
ceipt of the proceeds of a loan, and 
by permitting its president to man¬ 
age Its affairs and draw commercial 
papers in its name, is not a good 
pleading of equitable estoppel, but. 
in the absence of a demurrer or mo¬ 
tion to make more definite, is suffi¬ 
cient to the extent of the facts plead¬ 
ed.—Grafeman Dairy (!o. v. North¬ 
western Bank, 288 S.W. 359, 315 Mo. 
849. 

79. Cal.—Blood v. La Serena Land & 
Water Co., 41 P. 1017, 46 P. 252, 


I 113 Cal 221—Davis v Pacific Stu¬ 
dios Corporation, 2.58 P 440, 84 Cal. 
App. 611. 

Bstoppel to deny ratllloation 

Where plaintiff claims that the cor¬ 
poration is liable on an agreement to 
pay for his services which he had 
made with the president and general 
manager, and the corporation claims 
that its officers had no authority to 
make the agreement, plaintiff may 
claim that the corporation is estop¬ 
ped from denying that its board of 
directors has ratified the agreement 
without pleading the estoppel —Da¬ 
vis V. Pacific Studios Corporation, su¬ 
pra. 

80. Oa.—Crittenden v. Southern 
Home Bldg & Loan Assoc., 36 S 
E. 643, 111 Ga. 266. 

81. Ky.—Sandy Valley Hardware 
Co V. Allen, 194 S.W. 351, 175 Ky. 
433 

Mass.—Marsch v. Southern New Eng¬ 
land Ji Corp.. 120 N E. 120, 230 
Ma.ss 483. 

Allegation for Indebtedness 

Allegation that plaintiff loaned 
money to defendant and received 
slock as security, and that payment 
was refused W'hen due, is sufficient 
to recover for indebtedness despite 
allegation of tender back of security 
claimed to be void, since nature of 
collateral was immaterial —I’othier 
v Keid Air Spring Co., 130 A. 383, 
103 Conn. 380. 

88. Cal.—Duell v. Sanstrom, 7 P.2d 
1087, 120 Cal.App. 414. 

Interest in corporation 

A complaint alleging a breach of 
contract to assign leases to a pro¬ 
posed corporation is insufficient 
where neither the pleading nor the 
contract contains a statement indi¬ 
cating what, if any, interest plaintiff 
claimed he would have In the corpo¬ 
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ration and its financial fate.—Duell 
v. Sanstrom. supra. 

83. Ky.—Sandy Valley Hardware 

Co. v. Allen. 194 S W. 361, 176 Ky. 
433. 

14a C.J. p 844 note 28. 

OomplaliLti showing nonpsrform- 
anoe of a condition precedent to the 

effectiveneas of the agreement, in an 
action for a breat h of the agreement, 
18 demurrable.—German Mexican Co, 
v. Mexican Pac Co., 1 P.2d 296, 163 
Utah 282. 

84. Ohio —TlJdenour v. Mayo, 29 
Ohio St 138 

86. Kla —Dothan Coffin & (^asket Co. 
V. Whiddoii, 114 So. 240, 94 Fla. 
272. 

Tex.—Steger Lumber Co. v. Steger, 
Civ.App., 2S5 S.W 1107. 

14a C J. p 844 note 31. 

Admissions as to coriuirate existence’ 
see supra S 1327 h. 

86. Ga.—Haden v. Aubrey, 93 S.EL 
36, 20 Ga.App. 317. 

Petition held InsnAclent to enti¬ 
tle plaintiff to proceed against Indi¬ 
vidual defendant in administrator's 
suit against a company and an indi¬ 
vidual to recover amount due by rea¬ 
son of defendants' fraud in selling 
and accounting for land of estate.— 
Haden v. Aubrey, supra. 

Complaint by eorporatlon against 
another for conversion of money paid 
to him which he promised to deposit 
to plaintiff’s account doi*s not state a 
cause of action for conversion. In 
the absence of an allegation that de¬ 
fendant was an officer of the corpo¬ 
ration or received the money in an 
official capacity, or of any promise 
from the corporation to defendant 
constituting a consideralion for his 
promise, as It shows no right or title 
in plaintiff.—Equador International 
Corporation v. Tracy, 216 N.Y.S. 792, 
217 App.Div. 1. 
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and in determining the construction and effect of 
allegations as admissions.^*^ A declaration or com¬ 
plaint for a violation of.duty by a private corpora¬ 
tion based on breach of its charter or by-laws must 
set out that part of the charter or by-laws by which 
that duty is defined, and an allegation that the cor¬ 
poration owes certain duties, naming them, is not 
sufficient but a declaration in trespass stating 
that the act complained of was done wrongfully and 
unjustly has been held sufficient, without an allega¬ 
tion that the act was not within the scope of the 
corporate powers.®® In an action against a corpo¬ 
ration for tort, the declaration need not disclose any 
statutory authority under the color of which defend¬ 
ants may have acted; but if such authority is un¬ 
necessarily stated, a clear abuse of the statutory 
power must be shown.®® 

§ 1334. — Authority of Officers and 
Agents 

a. Necessity and sufficiency of allega¬ 

tions 

b. Admissions 

c. Want of authority as defense 


a. Necessity and Sufficiency of Allegations 

Allegation In general terms of the acts of a corpora¬ 
tion by Ita officers or agents, or of the authority of such 
offlcera or agents, is ordinarily euffleient. It is also gen¬ 
erally sufficient to allege the acta constituting the cause 
of action as being the acts of the corporation, without 
averring that they were done by and through the au¬ 
thorized agents of the corporation; but there is au¬ 
thority to the contrary. 

It is ordinarily sufficient to allege in general terms 
the acts or contracts of a corporation by or through 
its officers or agents,®^ or the authority of such offi¬ 
cers or agents,®2 especially where it is further al¬ 
leged that the corporation ratified the acts of its 
representative.®® It is commonly held that the acts 
constituting the cause of action should be alleged as, 
the acts of the corporation, and that it is not nec¬ 
essary to aver that they were done by and through 
the aiithnrjzed agents of the corporation,®4 partic¬ 
ularly where the acts arc ultra vires;®® that an al¬ 
legation that an act was done by the corporation is 
a sufficient allegation of authority on the part of the 
person who performed the act in question;®® and 
that it is not necessary to allege the name of the of- 


87. Ky.—Wilhite v. Convent of 
Good Shepherd, 78 S.W. 138, 117 
Ky. 251, 25 Ky L 1375. 

14r C J. p 845 note 38. 

88. Ill.—Olds V. Chirnffo Open Bd 
of Trade, 18 Ill.App. 465 

14a C J. p 844 note .32 

89. Pa—(’’hestnut Ilill, ete , Tiirnp. 
Co. V. Rutter, 4 Serj? & H 6. 8 
Am D. 675. 

90. N.J—Stephens, etc. Transp. Co. 
V. Central R Co, 33 N J.l.aw 

14a C..1 p 844 nole.s 35. 36. 

Neees.sity of pleadinf? statutory au¬ 
thority ns defense sec supra § 1325 

91. n.S.—Baltimore & O. H ('o. v. 
Foar. C.C.A.Ind.. 84 F.2d 67. 

Ala.—Kvans Bro.s ("onst Co v Stei¬ 
ner Bros.. 34 So. 361, 20N Ala 306. 
Conn.—IS. H. Karnes Co. \ Mayo. 

106 A. 825, 03 Conn. 470. 

Md—Heckler v. HalUnioiv & O. R. 

Co.. 173 A 12. 167 Md. 226. 

Tex.—Cox V. Humble Oil & Reflninif 
Co., Com.App.. 16 S.W 2d 285— 
Houston ITess Co. v Bawdon Bros., 
Clv.App., 51 S W.2d 438—Federal 
Morlg:. Co. V. State Nat. Hank of 
Corsicana, Clv.App., 254 S.W. 1002. 
14a C.J. p 846 note 40. 

Za action of gnaro olansnm freglt 
against a corporation, where it is 
alleged that defendant through its 
agents and employees committed the 
trespass complained of, it is not nec¬ 
essary to allege that defendant par¬ 
ticipated in the acts of trespass or 
subsequently ratified them.—C^hln 
Kee V. Kaeleku Sugar Co., 30 Hawaii 
17. 


98. N C —Cotton v. Fisheries Prod¬ 
ucts Co, 07 SE. 712, 177 N C. 56. 
t4a C J. p 845 note 41 

93. US—Bnllimore O. R Co. v. 

Foar, CC.A.Ind, 81 F.2d 67. 

94. Ala —Evans Bros Const. Co v 
Steiner Bros., 94 So 361, 362, 208 
AUt 306. quoting Corpus Jnrls. 

Ind—Grand Rapids & I. Ry Co v. 

Jaqun, 115 NK 73, 66 Ind App 113. 
K> —Fri< k & Bindsey Co v Hol¬ 
brook. 259 SW 1033, 202 Ky 416 
Minn.—Todd v Minneapolis & St L. 

R>. Cn, 15 N.W .5, ,17 Mmn 358 
Mo—ntiinmiig v General Talking 
Pictures Corporation, App., 85 S.W, 
2d 208 

XC—Unit V Howell. 181 SK 619, 
208 N.C 519. 

WVa —Barger v Hood, 104 SK 280, 
87 W.Va. 78 
14a 0 J p 845 note 42. 

Keason for rule 

“This IS bt'cause the real ultimate 
issue to be deterininc>d is the liabil¬ 
ity of the corporation, and such facts 
would merely tend to support the 
plaintiff’s claim, and would, iherelore, 
merely be evidential In their nature ’’ 
—Atlantic Refining Co. v. Ingalls & 
Co., 185 A. 886, 7 W.W.Harr.Del., 503 
—14a C.J. p 845 note 42 la]. 

Acts ooBstltntlng waiver 
An allegation charging a corpora¬ 
tion with conduct amounting to wai\- 
er of its reserved right to ai'cept a 
contract formally need only aver that 
the corporation did the acts alleged 
to have effected a waiver, without 
alleging which of its offleers, agents, 
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or employees were empowered to per¬ 
form such acts.—Dunkel Oil Corpora¬ 
tion V. Independent Oil & Gas Co., 
C.CA.III, 70 F.2d 967. 

AotioB by asslgiiee 

In an action by an assignee of a 
corporation, if the tran.sfer to him 
can be presumed legal, the complaint 
need not aver that the directors, by 
re.solution, authorized the assign¬ 
ment as pre.scribed by statute.—Nel¬ 
son V. Katon, 26 N.Y. 410. 

Pallors of a paragraph to allego 
the authority of n person named as 
defeiulanl’s president to make the 
contract with plaintiffs does not 
make it subject to demurrer where 
other paragraphs expressly state 
that such act was the act of the 
ci»rporation—McMath IMantation Co. 
v. F. Li Allison & Co., 107 S.E. 420, 
26 Ga.App. 744. 

95. N.C.—Hussey v. Norfolk South¬ 
ern R. Co.. 3 S.E. 923, 98 N.C. 34. 2 
Am.S.R. 312. 

14n C.J. p 846 note 42 [c]. 

96. Ky.—Frick & Lindsey Co, v. 
Holbrook, 269 S.W. 1033, 202 Ky. 
416. 

Minn.—St. Paul Land Co. v. Dayton, 
34 N.W. 335. 37 Minn. 364. 

W Va.—Beall v. Morgantown & King- 
wood R. Co., 182 S.E. 295, 116 W. 
Va 615. 

14a C.J. p 846 note 43. 

Allegatloo that corporation “made 
and entered into” certain oontraota, 

copies of which are attached, where¬ 
in the usual recitals are contained, 
and purporting to be executed by 
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ficer or agent who committed an alleged wrongful 
act,^*^ or with whom the contract in suit was 
madc,®^ at least where such information is more 
available to the adverse party than to the pleader.®^ 
It is not essential, in a suit against a corporation 
for damages caused by its agent, to aver that the 
corporation had power to prevent the act of the 
agent and failed to do so.^ In charging negligence, 
there is no substantial difference in the nature of 
the charge whether the negligence is charged to 
defendant corporation or to its agents, servants, or 
employees;2 but in order to charge the corporation 
with the negligence of an individual defendant the 
connection of such defendant with the corporation 
as an employee or servant must be alleged.^ 

It has also been held that a corporation plaintiff 
need not allege that the action is instituted by au¬ 
thority of the corporation;^ that, under a statute 


requiring corporations to prosecute actions by at¬ 
torneys,, an averment that a corporation prosecutes 
by attorney is not necessary;® and that error in 
entitling the petition in the name of the corporation 
without designating it as appearing by its proper of¬ 
ficer is cured by showing on the trial that the suit 
was brought by the president with the approval of 
the board of directors.® In an action by an officer 
of a corporation on a contract made for its benefit, 
it is not necessary that he should be described in 
his pleadings by his official title. ^ 

In contrariety to the foregoing decisions there 
are other decisions to the effect that, where a cor¬ 
poration is sought to be held on contract, the ad¬ 
verse party should specially allege the officer or 
agent who represented the corporation in making 
the contract,® giving his name® or otherwise identi¬ 
fying him as an officer or agent of the corpora- 


the officers. Is sufficient.—Marquette 
Trust Co. V. Doyle, 224 N.W. 149, 176 
Minn. 529. 

Bzeentlon of note 

(1) Alleeration that note was exe¬ 
cuted by corporation la equivalent to 
alleiratlon that act of per.son who ex¬ 
ecuted note was duly authorized act 
of corporation, as corporation can 
execute instrument only by author¬ 
ised af^ent.—Milburn v. Miners' & 
Citizens' Bank. 226 P. 42, 101 Okl. 
281—14a C.J p 846 note 43 [a] (2). 

(2) Averment that a note, which 
embodies a promise of the corpora¬ 
tion to pay, was executed by the cor¬ 
poration is to bo taken as the ob- 
lig-ation of the corporation, on de¬ 
murrer. althoutfh it is sisrned by an 
individual as an officer of the cor¬ 
poration.—Wagner v. Brinckerhoff, 
26 So. 117, 123 Ala. 516. 

Slander or libel 

(1) Allegation that slanderous 
words were spoken by the corpora¬ 
tion necessarily implies that they 
were spoken by an agent or servant 
of the corporation, and that he spoke 
them while acting within the scope 
of his employment.—Margolls v. 
United Dairy Co.. 214 Ill.App. 613. 

(2) A declaration against a corpo¬ 
ration for the publication of a libel 
is not demurrable because not aver¬ 
ring that the agent publishing it 
was authorized by the corporation, 
or acted within the scope of his au¬ 
thority, or that his act was subse¬ 
quently ratified, as the averment that 
the corporation published the libel 
implies the existence of facts mak¬ 
ing it responsible.—Barger v. Hood, 
104 S.E. 280, 87 W.Va. 78. 

97« Minn.—Todd v. Minneapolis & 

St. Li. liy. Co., 36 N.W. B, 37 Minn. 

358. 

14a C.J. p 846 note 44. 

Coimt ia trsspMs against a corpo¬ 


ration need not allege the names of 
the agents and officers of the cor¬ 
poration through whom the alleged 
trespass was committed.—Knight v. 
Industrial Trust Co., Del.Super., 193 
A. 723—14a C.J. p 846 note 44 [a] 
( 2 ). 

98. Miss.—Central Western Devel¬ 
opment Co., Limited, of London. 
England v. Lewis, 107 So. 557, 142 
Miss. 428. 

14a C.J. p 846 note 45. 

Faragraph hold snaoioiit 

Paragraph alleging that the con¬ 
tract with plaintiffs was made by 
defendant, a corporation, is not sub¬ 
ject to demurrer for failure to allege 
the name of the officer, agent, or 
employee making such contract, es¬ 
pecially where this is stated in an¬ 
other paragraph.—^McMath Planta¬ 
tion Co. v. F, L. Allison & Co., 107 S. 
E. 420, 26 Ga.App. 744. 

99. Oa.—Pierce v. Seaboard Air- 
Line R. Co., 50 S.E. 468, 122 Ga. 
664. 

14a C.J. p 846 note 46. 

1. La.—Nelson v. Crescent City R. 
Co.. 21 So. 635, 49 La.Ann. 491. 

2. Ala.—City of Birmingham v. 
Norwood, 126 So. 619, 220 Ala. 497, 
denying certiorari 126 So. 616, 23 
Ala.App. 443—^Alabama Power Co. 
v. Edwards, 121 So. 543, 219 Ala. 
162—Goodgame v. Louisville & N. 
R. Co., 119 So. 218, 218 Ala. 607. 
Charging negligsnos dlrsotly on 

defendant corporation Instead of its 
employees is sufficient. 

Ind.—Ohio, etc., R. Co. v. Collarn, 73 
Ind. 261. 

Utah.—Cramer v. Union Pac. R. Co., 
24 P. 911, 3 Utah 604. 

Wis.—McHolm v. Philadelphia & 
Reading Coal A Iron Co., 132 N.W. 
586, 147 Wis. 381. 

Count charging wanton negligenoe 
does not charge wrongful conduct 
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by direct corporate action so as to 
require proof thereof, where It ex¬ 
pressly adopts the general averments 
of the complaint showing that the 
acts charged were the acts of de¬ 
fendant’s servants.—Mobile Light & 
R. Co. v. Therrell, 88 So. 677, 205 
Ala. 563. 

Alleging negligence through agent or 
servant generally see the C.J S ti¬ 
tle Negligence S 187, also 45 C.J. 
p 1089 note 2-p 1090 note 20. 

8 , Ohio.—General Motors Corpora- 
tion v. Moffett. 160 N.E. 878, 27 
Ohio App. 219. 

AntomobiU aooidont 

Any negligence of an Individual 
defendant in driving an .automobile 
which struck and injured plaintiff 
could not be charged to a corporate 
defendant, where the petition does 
not in any way connect the individu¬ 
al defendant with the corporate de¬ 
fendant as employee or servant, but 
refers to him as an individual, and 
the automobile which he was driving 
as his automobile—General Motors 
Corporation v. Moffett, supra. 

4, Wash.—Goodale Phonograph Co 

V. Valentine. 124 P. 691. 69 Wash. 
263. 

14a C.J. P 846 note 47. 

Ind.—Miller v. Berne Hardware 
Co., App., 116 N.E. 54. 

Bm La.—Insurance Oil Tank Co. v. / 
Scott, 33 La.Ann. 946, 39 Am.R. 
286. 

7. Iowa.—McKee v. Needles, 98 N. 

W. 618. 123 Iowa 195. 

8 . Pa.—Raphael v. Western Penn¬ 
sylvania Amusement Co., 167 A. 
802, 103 Pa.Super. 62—Stelmack v. 
Glen Alden Coal Co., 82 Pa.Dl8t. 
& Co. 835. 

14a C.J. p 846 note 62. 

9. Tex.—Gulf, etc., R. Co. v. Camp¬ 
bell, Civ.App., 108 S.W. 972. 

14a C.J. p 846 note 63. 
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tion;^® and that he should allcg^e the authority of 
an agent or officer purporting to make or sign a con¬ 
tract for a corporation,if his authority cannot 
be judicially noticed,!^ especially where such au¬ 
thority is denied by a verified plea.i® It has also 
been held that the adverse party should allege who 
were the officers, agents, or employees who commit¬ 
ted alleged tortious acts,i* or that such acts were 
authorized by the corporation ;16 and that, where 


an action is brought by a corporation through its 
president, his authority to bring the action should 
be alleged. 1® In any event, where it is sought to 
hold the corporation liable for acts of officers or 
agents outside of the ordinary authority of officers 
or agents of that class, their authority must be al¬ 
leged ;l'^ and, where a contract is with a corpora¬ 
tion in the name of an individual, this mayi® and 
shouldi® be expressly so alleged. 


Altoalag marsij that ooatraot waa 
mada bj ‘‘aathorlaad affaata and aiii. 

plojaa** of the corporation, without 
namini? them or giving: the dates on 
which the contract is alleged to have 
been made, is insufficient in an aver¬ 
ment in a statement of claim based 
on an alleged oral contract of a cor¬ 
poration.—Stelmack v. Glen Alden 
Coal Co.. 32 Pa.Dlst. & Co. 335. 
la Pa.—W. A. Case & Sons Mfg. 
Co. V. Cerine, 161 A. 415, 105 Pa. 
Super. 458—Miner-Hillard Milling 
Co. v. Rosato. 81 Pa.Super. 94. 

14a C.J. p 847 note 64. 

Suflloloaoy of idontifloatlon 

(1) Where it is averred that a 
corporation entered into an agree¬ 
ment through its duly authorised 
agents, the agents should be identi¬ 
fied by the description of their offi¬ 
cers or their particular conne<'tion 
with the corporation; but, if plain¬ 
tiff avers that plaintiff and defend¬ 
ant corporations entered Into the 
contract, w’ithout naming the offi¬ 
cers who acted for the parties, de¬ 
fendant in setting forth in full the 
contract need not name them — 
Paschall Oxygen Co. v. Internation¬ 
al Scrap Iron & Metal Co.. 2S Del Co.. 
Pa., 367. 

(2) Seller’s letter to buver, ac¬ 
cepting order signed in seller’s cor¬ 
porate name, followed by name of 
individual as set out in buyer’s plea, 
docs not show compliance with con¬ 
dition of order requiring acceptance 
thereof by one of seller’s executives 
at Its home office, in the absence of 
direct allegation that such individu¬ 
al was in fact one of seller’s execu¬ 
tives, since such fact will not be 
presumed from other fncts and cir¬ 
cumstances alleged in plea, but 
should have been positively alleged. 
—Weems v. Albert Pick & Co., 127 S. 
E. 819, 33 Ga.App. 679. 

11. Ga.—^Weems v. Albert Pick & 
Co., supra. 

La.—Beneficial Loan Soc. of New Or¬ 
leans V. Strauss, App., 148 So. 85. 
Pa.—W. A. Cose & Sons Mfg. Co. v. 
Cerine, 161 A. 415, 106 Pa.Super. 
458—Miner-Hillard Milling Co. v. 
Rosato. 81 Pa.Super. 94. 

14a C.J. p 847 note 66. 

Allsgatloai hold sulllolsnt 
Under a statutory provision that 
any note or other writing or indorse¬ 
ment thereof ehall be held properly 


executed when signed by the presi¬ 
dent, vioe president, secretary, or 
treasurer of the corporation, a state¬ 
ment of claim in an action by an in¬ 
dorsee on a note is sufficient which 
avers general authority on the part 
of the officers of the corporation in¬ 
dorsers to make the Indorsements 
for them.—Lycoming Trust Co. v. 
Allen. 12 Pa.Di8t. & Co. 467. 43 York 
Log.Rec. 146. reversed on other 
grounds 166 A. 707. 102 Pa.Super. 
184. 

Allegations held insnllloient 

(1) In a suit against a corpora¬ 
tion on a note signed by an individu¬ 
al as treasurer, the statement must 
set forth how he was authorized to 
execute and deliver the note, and 
what the specific provisions of that 
authority were; It is not sufficient 
merely to allege that he was duly 
authorized.—Ifamaker v. Fulton 
Farmers’ Ass’n. 29 Pa.Dlst. 1048, 37 
Lanc.L.Rev. 77. 33 York Leg.Rec 178, 
affirmed 114 A. 627. 271 Pa. 465. 

(2) In action for breach of alleged 
oral contract to obtain loan for de¬ 
fendant entered into by one of de¬ 
fendant’s officers in Its behalf, state¬ 
ment of claim is insufficient in mere¬ 
ly alleging that officer had authority 
to request a loan and in failing to 
allege that he had authority to ac¬ 
cept terms under which plaintiff of¬ 
fered to obi 11 in loan.—Finance Co. of 
America at Baltimore v Meckley 
Bros Ice Co., D C Pa., 15 F.Supp. 621. 

12. Oa.—Georgia Trust Co. v. Wal¬ 
lace, 84 S.E. 538, 143 Ga. 214. 

Kan.—Topeka Capital^ Co. v. Rem¬ 
ington Paper Co.. 57 P. 604, 61 
Kan. 1. 

13. Tex —Midsig Corporation v. 
Dickson. Civ.App., 271 S.W. 664. 

14. IT.S.—Paterlinl v. Memorial 
Hospital Ass’n, D.C.Pu.. 229 F. 838. 
reversed on other grounds 232 F. 
359, 146 C.C.A. 407. 

Ala.—Montgomery v. Chemical Nat. 
Bank of New York, 96 So. 898, 209 
Ala. 585. 

Ga.—Liberty Mut. Ins. Co. v. Lips¬ 
comb, 192 S.E. 56, 56 Ga.App. 15. 
Pa.—W. F. Frederick Piano Co. v. 

Landau, 67 Pa.Super. 415. 

14a C.J. p 847 note 58. 

16b Pa.—Folsom Real Estate Co. v. 

Esmark, 38 Pa.Super. 680. 

14a C.J. P 847 note 59. 
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FraudnUnt statamwat 

A corporation cannot be held for 
statements made by Its servants or 
agents unless pleadings show capac¬ 
ity of servants or agents and at 
least an Implied authority to bind 
corporation.—Allen v. Caterpillar 
Tractor Co.. C.C.A.II1., 96 F.2d 937. 
16l La.—Layne Co. v. Winnfield. 64 
So. 127, 134 La. 823. 

17. Del.—Colvocoresses v. W. S. 
Wasserman Co.. Super., 190 A. 
607. 

Iowa.—Benton v. Morningside Col¬ 
lege, 209 N.W. 616, 202 Iowa 15. 
Ky.—Rasnick v W. M. Ritter Lum¬ 
ber Co.. 219 S.W. 801. 187 Ky. 523. 
N.J —Molt v Public Indemnity Co.. 

161 A. 346, 10 NJ.Misc. 879. 

14a C J. p 847 note 61. 

Slander 

(1) That corporation may be lia¬ 
ble for slander by ngent. it must be 
alleged that In particular circum¬ 
stances of slander agent was acting 
for corporation. 

S.C—Boling V. Clinton Cotton Mills, 
161 S.E 195, 163 S.C. 13. 

Tex.—C.vrus W. S<*ott Mfg. Co. v 
Minis, Civ.App., 67 S.W 2d 885, er¬ 
ror dismi.^sed 

(2) A petition alleging slander by 
the servant of a company, but not 
that the company dlre<*ted, author¬ 
ized, approved, or ratified the utter¬ 
ance thereof, states no cause of ac¬ 
tion against the company.—Young 
V. North Bast Coal Co., 240 S.W. 56. 
194 Ky. 520. 

AUegatiOBS held lasnflLolent to Im- 
pute knowledgo of vice prasldent 
to oorporatloa 

Ga.—Guaranty Investment & Loan 
Co. v. Athens Engineering Co., 110 
S.E. 873. 152 Ga. 696. 

IB. Mass.—Medway Cotton Mfy. v. 
Adams, 10 Mass. 360. 

19. Ala.—McWalker v. Mobile 
Branch Bank, 3 Ala. 153. 

Ky—Hall V. Cook, 17 S.W. 1022, 17 
Ky.L. 606. 

Qoatroot ozooutod by agent alone 

Complaint against a company and 
the agent in charge of its business 
in a county on a draft of the com¬ 
pany executed by the agent alone 
states no cause of action, where it 
embodies no allegation showing that 
the agent's authority as the person 
in charge of the company’s business 
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It has been held that a charge of conspiracy 
against a corporation and other defendants should 
allege who acted for the corporation, since it cannot 
conspire except through some person authorized to 
represent it but there is authority to the con¬ 
trary .21 It has also been held that a corporation's 
ratification of a contract must be specially plead¬ 
ed ;22 but there is authority to the contrary.23 A 


plea of estoppel is generally necessary as a basis 
for reliance on the apparent scope of the authority 
of an agent who acted without authority in fact, 
but not where he acted with such authority.24 

The sufficiency of specific allegations to show 
agency for a corporation,?® or adoption or ratifi¬ 
cation of the acts of agents or promoters by the 
corporation,26 or to show estoppel to deny authori- 


iiicluded authority to execute such a 
writing', despite allegations that the 
agent was in charge of the business 
in the county and as such agent ex¬ 
ecuted the draft.—Thomas v. New- 
mnrk Grain Co., 181 P. 72, 40 Cal. 
App. 491. 

Allegations held to state cause of 
action on note against indiTidnals 

and not against corporation. 

Ind.—Albany Furniture Co. v. Mer¬ 
chants' Nat. Bank, 47 N.E. 227, 17 
Ind.App. 631. 60 Am.S.R. 178. 
Iowa.—Tama Water Power Co. v. 
Ramsdell, 62 N.W. 209, 67 N.W. 
631, 90 Iowa 747. 

Ky.—McKensey v. Edwards, 10 S.W. 
815, 88 Ky. 272, 21 Am.S.R. 339, 3 
L.R.A. 397. 

laetter as part of pleading 

Whore plaintilV attached to decla¬ 
ration in action against corporation 
on guaranty letter signed by corpo¬ 
ration’s pre.sldent guaranteeing pay¬ 
ment of third party's account, letter 
was part of declaration, and, under 
rule that every inference is against 
pleader, guaranty was merely presi¬ 
dent’s act without express author¬ 
ity from corporation, and hence dec¬ 
laration was demurrable.—Atlantic 
Refining Co. v. Ingalls & Co., 185 A. 
885, 7 W.W.Harr., iJel., 503. 
ao> C5u.—Liberty Mut. Ins. Co. v. 
Lipscomb. 192 S.E, 56, 66 Ga.App. 
15. 

21. Wls.—Zinc Carbonate Co. v. 
First Nat. Bank. 79 N.W. 229, 103 
Wis. 125, 74 Am.S.R. 845. 

22. Mo.—Grafeinan Dairy Co. v. 
Northwestern Bank, 288 S.W. 859, 
315 Mo. 849. 

Allegations held insnffloient, in pe¬ 
tition for mutilation of insured's 
dead body, to state cause of action 
against defendant insurance compa¬ 
ny on the theory of ratification of 
unauthorized acts of codefendant and 
physician.—I liberty Mut. In.s. Co. v. 
Lipscomb, 192 S.E. 56, 56 Ga.App. 
15. 

2% U.S.—Buckeye Cotton Oil Co. v. 
Sloan, Tenn., 250 F. 712, 163 C.C.A. 
44. 

Hawaii.—Chin Kee v. Kaeleku Sugar 
Co., 30 Hawaii 17. 

24. Tex.—Marathon Oil Co. v. Had¬ 
ley, Civ.A pp., 107 S.W.2d 883, error 
dismissed. 

Pleading estoppel to deny contract 
see supra S 1332. 


2A Conn.—E. B. Eames & Co. v. 

Mayo, 106 A. 825, 93 Conn. 479. 
La.—Mississippi-Louisiana Syrup Co. 
V. Canal Bank & Trust Co., 157 So. 
545, 180 La. 737. 

14a C.J. p 847 note 64. 

Allegations held sufficient 

(1) Allegation that party signing 
contract for corporation by affixing 
his initials thereto was authorized 
officer.—Oglesby Grocery Co. v. 
Puyallup & Sumner Fruit Growers' 
Canning Co., 113 S E. 64, 28 Ga.App. 
790. 

(2) Allegation of agency of execu¬ 
tive offl<*cr to employ physician for 
111 salesman in emergency.— Hahne¬ 
mann Hospital V. Golo Slipper Co., 
31 Pa.Dist. & Co. 376. 

(3) Allegation that brokers were 
employed by the president, who stat¬ 
ed that he was authorized agent of 
the corporation, without alleging 
that he was in fact so authorized, in 
broker’s action against a corporation 
and its president for compensation 
—E. B. Karnes & Co. v. Mayo, 106 A. 
825, 93 Conn. 479. 

(4) Other allegations see 14a C.J. 
p 847 note 64 [a]. 

Allegations held insufficient 

(1) To show agency in uttering 
slanderous words.—Tvins v. Louis¬ 
ville & N. R. Co., 141 SE. 423, 37 
Ga App. 684. 

(2) Other allegations see 14a C.J. 
p 847 note 64 [bj. 

Kibel or slander 

Allegations held sufficient to show 
agency. 

Ga.—Hazeirigs v. J. M. High Co., 
176 S.E. 814, 49 Ga.App. 866—Ivins 
V. Louisville & N. R. Co., 141 S.E. 
423, 37 Ga.App. 684. 

Ind.—Writesman v. Pettis Dry Goods 
Co., 146 N.E. 835, 82 Ind.App. 504. 
Mo.—Allen v. Edward Light Co., 233 
S.W. 953, 209 Mo.App. 165. 

N.C.—Vincent v. Powell, 1 S.E.2d 826, 
215 N.C. 336. 

S.C.—Hypes v. Southern R. Co., 64 
S.E. 395, 82 S.C. 315, 21 L.R.A..N. 
S., 873, 17 Ann.Cas. 620. 

Oeneral manager 

Unqualified allegation that certain 
person was general manager of cor¬ 
poration was allegation that he was 
its alter ego in management of cor¬ 
porate affairs.—Bussell v. Dannen- 
berg Co., 132 S.E. 230, 34 Ga-App. 
792. 


Police officer as agsnt of corporation 

An amended complaint, in action 
for assault and battery against 
speedway corporation engaged in 
conducting automobile race, alleging 
that police officer furnished by city 
to corporation as guard at race as¬ 
saulted plaintiff while plaintiff was 
outside of race track entrance, and 
that such officer was not then en¬ 
gaged in duty as a public officer and 
was in fact an agent for the corpo¬ 
ration. was good as against demur¬ 
rer.—Indianapolis Motor Speedway 
Corporation v. Keith, Ind.App., 15 
N.E.2d 111. 

26. Mo—Grafeman Dairy Co. v. 

Northwestern Bank, 288 S W. 359, 

316 Mo. 849. 

14a C.J. p 847 note 65. 

Allegations held iaenfficient 

(1) Allegation that slanderous ut¬ 
terances of agent wore expressly au¬ 
thorized and ratified by the corpora¬ 
tion 18 demurrable for want of a 
.specific allegation as to when, where, 
and how the slanderous words were 
authorized or ral itied.--Ivins v 
Louisville A N. R. Co., 141 S.E. 423. 
37 Ga.App. 684. 

(2) Allegations that plaintiff wn.s 
discharged from the corporation’s 
employment, that corporation, after 
knowledge of the slanderous matter, 
failed to repudiate the same, that 
plaintiff’s dismissal continues, and 
that the corporation has refused 
plaintlfC’s application for reinstate¬ 
ment, are insufficient to show ratifi¬ 
cation l>y (orporation of alleged slan¬ 
der.—Ivins V. Louisville A N. R. Co. 
supra. 

(3) Averment that corporation 
ratified loan to officers before incor¬ 
poration IS insufficient without alle¬ 
gation of facts showing when or 
how ratification occurred.—Nikulni- 
koff v. Orthodox Russian Church of 
St. Andrew, Inc., 97 Pa.Super. 291. 

(4) Other allegations see 14a C.J. 
p 847 note 65 [bJ. 

Aodniesoeiioa im rasciMioa of eenu 
tract 

An affidavit of defense which seeks 
to establish acquiescence in a rescis¬ 
sion, on the part of a corporate 
plaintiff, by an allegation that the 
“plaintiff's representatives" informed 
defendant that plaintiff's truck would 
remove the damaged goods, and that 
credit would be allowed therefor, is 
insufficient as being too indefinite.— 
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is determined by the general rules of pleading, 
subject to statutes or court rules applicable in the 
particular instance.28 

BiU of particulars. In an action against a corpo¬ 
ration for damages caused by false representations 
of defendant’s agents a bill of particulars giving the 
names of the agents may be demanded; but the 
moving affidavit must allege that defendant is ignor¬ 
ant of their names and that the making of the false 
representation is denied by defendant, unless its an¬ 
swer makes such denial and a copy has been fur¬ 
nished to the court.29 

b. Admissions 

General rules of pleading apply In determining the 
canstruction and effect of allegations as admissions with 
respect to the authority of corporate officers and agents. 

A demurrer to a declaration in trespass against a 
corporation admits that an authority to do the act 
complained of was given by the corporation in due 
form.30 The corporation is bound by a judicial ad¬ 
mission in its answer that the president, or other of¬ 
ficer, was authorized to make the contract sued 
on and, where an answer admits that a contract 
was entered into by a corporation, it impliedly ad¬ 
mits that the agents or officers who executed the 
instrument acted within the scope of their authori¬ 
ty,32 and the same effect has been given to the fail¬ 


ure to plead non est factum.** However, an alle¬ 
gation in a corporation’s answer that a person then 
president of the corporation signed certain papers 
does not include an admission that he was author¬ 
ized to execute the papers for the corporation.*^ 
An allegation by a defendant corporation that for 
want of information it can neither admit nor deny 
an allegation that a named person is its general 
manager is evasive, and will be treated as an admis¬ 
sion of the averment.*® 

c. Want of Authority as Defense ^ 

Want of authority of an officer or agent of a cor¬ 
poration Is generally a matter of defense which must be 
specially pleaded. 

It is generally held that want of authority of of¬ 
ficers or agents of a corporation is a matter of de¬ 
fense, which need not’be anticipated by plaintiff in 
his pleading,** but which must be specially pleaded 
by the corporation,**^ and is not ground for demur¬ 
rer unless the want of authority is affirmatively 
shown on the face of the complaint.** This applies 
in actions for false representations,** and also in 
actions on contract,unless it is a matter of judi¬ 
cial knowledge that such corporation has no power 
to make the contract sued on.^l In any event, 
where a declaration is not demurred to for failure 
to allege the authority of the officer who executed a 
contract for a corporation, a demurrer to the plea 


Miner-Hilhird Milling Co. v. Kosuto. 
81 Pa.Suprr. 94. 

Construction of aUegatlon 

Allegation thnt Iraudulent act of 
plalntift's president, in assigning a 
lease in controversy to codefendant 
has never been ratified by plaintiff 
company, is equivalent to an aver¬ 
ment thnt no part of the purchase 
price received l»y plaintiff's presi¬ 
dent was accepted by plaintiff.—Con¬ 
solidated-Progressive Oil Corpora¬ 
tion v. Standard Oil Co of J.iOuisl- 
ana. 105 So .*16. 158 La. 982. 

27. Ind.—Seymour Improvement Co. 

V. Viking Sprinkler Co., 161 N.E. 

389, 87 Ind App 179. 

Allaratiou held snttolant 

A reply in on action on a contract, 
wherein there vias an answer of 
non est factum, which alleged that 
corporate defendant through its 
president had entered into the con¬ 
tract and failed to deny or dispute 
liability thereafter, but remained 
silent and permitted plaintiff to com¬ 
plete the contract, sufficiently al¬ 
leged representation or concealment 
of a material fact because of silence 
and concealment of the claim that 
the president had no authority to ex¬ 
ecute the contract, and knowingly 
permitted performance in reliance 


thereon.--Seymour Improvement Co. 
w Viking Sprinkler Co., supra. 

28. Conn—Karnes v. Mayo, 106 A. 
825, 93 Conn, 479. 

14a C J. p 848 note 67. 

29. N.Y.—Talinadge v Sanitary Se¬ 
curity Co., 37 N.YS. 177, 2 App. 
Div. 43. 

30. Vt,—Lyman v. White River 
Bridge Co., 2 Aik. 255, 16 Am.D. 
705. 

31. La.—Roberts v. J. A Masquerc 
Co., 104 So. 484, 158 La. 642. 

32. U.S.—Leonard, etc., Real-Rst., 
etc, Co. v. Bank of America, Colo., | 
86 F. 502, 30 C C.A 221. 

I. la C.J. p 848 note 69 

33. Tex—San Antonio, etc., R. Co. 
v. Wilson, App. 19 S.W. 910. 

34. N Y.—Gallatin Nat. Bank v. 
Nashville, etc., R. Co., 4 N.Y.St. 
714. 

35. Ga,—Raleigh, etc., R. Co. v. 
Pullman Co., 50 S K. 1008, 122 Ga. 
700. 

36b Mo —Thimmlg v. General Talk¬ 
ing Pictures Corporation, App.. 85 
SW.2d 208. 

Tex.—Miles Realty Co. v. Dodson, 
Civ.App,, 8 S.W.2d 516. 

37. Idaho.—Hudson v. Kootenai 
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Fox Farms Co, 272 P. 704, 47 Ida¬ 
ho 58. 

Ill.—Talmadge v Clewiston Iron Co., 
252 111 App. 508. 

14a C.J p 848 note 73. 

WhsB authority not la issue 

The authority of one who acted 
for a corporation, suing to avoid lia¬ 
bility on account thereof, cannot be 
questioned by it where the plead¬ 
ings raise no issue with respect 
thereto.—Downing v. Texas Co., Tex. 
Civ.App, 239 S.W. 636, dismissed for 
W'ant of Jurisdiction. 

Proof of want of authority under de¬ 
nial of contract see infra § 1337. 

38. Ga.—Phillips v. Hudson, 72 S. 
K. 178, 9 Ga.App. 779. 

Minn.—St. l*aul Land Co. v. Dayton, 
34 N.W. 335. 37 Minn. 364. 

14a C.J. p 848 notes 75, 76. 

39. Fla.—West Florida Land Co. v. 
Studebaker, 19 So. 176, 37 Fla. 28. 

14a CJ. p 848 note 75. 

40. La.—Penick & Ford v. C. La- 
garde Co., 83 So. 787, 146 La. 511. 

N.y.—Grand Allen Holding Corpora¬ 
tion V. M. & S. Circuit, 258 N.Y.S. 
19, 236 App,Div. 2. affirmed 186 N. 
K. 718, 261 N.Y. 616. 

14a C.J. p 848 note 76. 

41. Ala.—Perryman v. Farmers* Un¬ 
ion Ginning, etc., Co., 62 So. €44, 
167 Ala. 414. 
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cannot be extended back to the declaration to cov¬ 
er this defect.^* It has been held that where de¬ 
fendant questions the authority, of the president of 
plaintiff corporation to bring suit, the proper proce¬ 
dure is not by answer, but by rule against the presi¬ 
dent to exhibit his authority.^® The general issue 
or a general denial ordinarily does not put in issue 
the authority or want of authority of an officer or 
agent of the corporation;^^ but in those states in 
which the particular officer or agent who represent¬ 
ed the corporation in making a contract must be al¬ 
leged, if plaintiff does not make such an allegation, 
a general denial of the contract relation is suffi¬ 
cient.^ 5 The general rules of pleading determine 
the sufficiency of a denial of authority of an officer 
or agent to represent a corporation.^® 

A special replication to a plea of want of author¬ 
ity, which seeks to establish ratification on the 
ground that the officers and directors of the corpo¬ 
ration knew of the existence of the contract prior 
to its execution, and made no effort to deny its va¬ 
lidity but accepted the benefits accruing to the cor¬ 
poration therefrom, admits the allegation of the 
plea, and is not demurrable on the ground of not 
being responsive.^'^ 

Waiver, A failure to plead want of authority 
may be waived by a failure to urge it at the trial.^® 
A plea denying that the action was authorized by 


plaintiff corporation presents matter in abatement, 
which is waived by the filing of pleas in bar that do 
not refer to it or save the benefit of it.<® 

§ 1335. -Amended and Supplemental 

Pleadings 

a. In general 

b. Parties and corporate name 

a. In General 

The right to amend allegations as to the cause of ac¬ 
tion or defenses on the merits Is generally controlled 
by the general rules of pleading. An amendment may be 
allowed as to the fact of corporate existence and as to 
the place of Incorporation. 

The general rules of pleading determine the right 
to amend allegations as to the cause of action or 
defenses on the merits in actions by or against a 
corporation.®® The signature to a pleading may be 
amended to show the corporate office of the person 
signing.®! The authority of a corporate officer to 
execute an instrument may be asserted in a supple¬ 
mental petition in reply to a cross action.®^ So, al¬ 
so, estoppel of the corporation to assert want of 
authority of an officer or employee may l>e set up 
in a supplemental petition in reply to allegations in 
the corporation’s answer denying such authority.®^ 

Corporate existence and situs. In an action by®** 
or against®® a party described by an artificial name, 


4A. Miss.—Prairie Lodgre No. 87 A. 
F. & A. M. V. Smith, 58 Miss. 301. 

43. Ky.—Henry v. Lebanon, etc.. 
Creek, etc., Turnp. Co., 7 Ky.Op. 
210 . 

44. Mo.—Thlmmigr v. General Talk¬ 
ing Pictures Corporation, App., 85 
S.W.2d 208. 

Authority to trauafor lastmiaeat la 
trust 

In an action by assignee of note 
in trust, a general denial does not 
put in issue the authority of the 
agent assigning the instrument to I 
transfer it in trust.—Fransham v. I 
Tow Bros., 196 N.W. 71, 196 Iowa 
1082. 

43, Pa.—Raphael v. Western Penn¬ 
sylvania Amusement Co., 157 A. 
802, 103 Pa.Super. 62. 

46. Kan.—Topeka Capital Co. v. 
Remington Paper Co., 59 P. l662, 
61 Kan. 6. 

14a C.J. p 849 note 82. 

Construction of aUsgution 
Allegation of defendant corpora¬ 
tion that Its agent, who had been 
served, was its agent in another 
county, did not require construction 
that agent's capacity was exclusive¬ 
ly that of a local or county agent, 
since he might have been such local 
agent and at the same time an agent 


generally foV service in the state.— 
Harger v. Oklahoma Gas & Elet'trh* 
Co., Ill S.W.2d 485. 195 Ark. 107. 
certiorari denied 58 S.Ct. 1038, 304 U 
S. 569, 82 L.Ed. 1534. 

47. W.Va.—Beall v. Morgantown & 
Klngwood R. Co., 1«2 S.E. 296, 116 
W.Va. 615. 

48. Idaho.—Hudson v. Kootenai Fox 
Farms Co., 272 P. 704, 47 Idaho 
58. 

49. R.I.—Granite Bldg. Corp. v. 
Greene, 57 A. 649, 25 R.I. 586. 

Sa Wash.—^Andrews v. E. E. Har¬ 
kins Co., 253 P. 460, 142 Wash. 
363. 

14a C.J. p 849 note 84. 

Amendmeuts allowed 

(1) Defendant corporation, seeking 
affirmative relief, which presents to 
the court a certlflcate showing the 
payment of the last annual license j 
fee, should be allowed to amend its 
answer to allege that it has paid 
such fee.—^Andrews v. E. E. Harkins 
Co., supra. 

(2) In an action on notes against 
a corporation as indorser, where the 
statement of claim originally averred 
that the notes had been indorsed in 
the name of the corporation by the 
treasurer, but did not show his au¬ 
thority, an amendment thereof, alleg- 

1038 


Ing a course of dealing between 
plain tiff and the corporation where¬ 
by the corporation was estopped 
from setting up want of authority 
in its treasurer to execute the notes, 
and alleging that the execution of 
the notes had been ratified by the 
corporation which had received the 
consideration for them, was proper 
and did not introduce a new cause of 
action.—First Nat. Bank v. American 
Bangor Slate Co., 77 A. 1100, 229 Pa 
27. 

(3) Other amendments see 14a C.J. 
p 849 note 84 [a]. 

Amending by plsudlng meritorious 

dsfouss to action by assignee of note 
given to corporation.—O’Neill v. 
Jones, 123 N.W. 495, 24 S.D. 79. 

61. Pa.—Merchants’ Nat. Bank v. 

Brooks, 6 Pa.Co. 314. 

14a C.J. p 849 note 86. 

68. Tex.—Miles Realty Co. v. Dod¬ 
son, Civ.App., 8 S.W.2d 616, error 
dismissed. 

63. Tex.—Twin City Products Co. 
V. Nance, Civ.App., 245 S.W. 757. 

64. Ala.—Southside Bank v. Bir¬ 
mingham Truth, 128 So. 130, 221 
Ala. 143. 

14a C.J. p 849 note 8A 

6A Ala.—Alabama Western R. Co. 
V. Sistrunk, 5 So. 79; 86- Ala. 862.. 
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it is always proper, if deemed necessary, to atlow 
plaintiff to amend his writ, declaration, or com¬ 
plaint, so as to allege the fact of corporate exist¬ 
ence, and, in the absence of objection, plaintiff may 
be permitted to amend to plead defendant's corpo¬ 
rate character after answer, trial, and verdict.®® If 
a corporation suing in its own name fails fully to 
describe its legal entity, it may amend by alleging 
that it is a corporation;®^ and this is also true of 
a corporate defendant.®® 

Where a corporation is properly before the court, 
plaintiff's pleading may properly be amended as to 
the place of its incorporation ;5® as, where it is al¬ 
leged as being created under the laws of a particu¬ 
lar state, an amendment may be allowed alleging it 
to be a corporation of another state,®® or of the 


United States.®^ A fatal irregularity, however, in 
the incorporation existing at the time the original 
petition is filed cannot be cured by amendments bas¬ 
ed on the original proceedings.®® 

b. Parties and Corporate Name 

Misnomer of a corporation plaintiff or defendant may 
generally be cured by amendment, unless It effects an en- 
t4re change of parties; and the same is true of an 
amendment changing the character In which a party 
sues or Is sued. 

Subject to the rules relating to amendments as 
to parties generally, as announced in the C.J.S. title 
Parties §§ 154-159, also 47 CJ. p 238 note 19-p 245 
note 20, as a general rule, under the statutes, a mis¬ 
nomer of a corporation plaintiff®® or defendant®^ 
may generally be cured by amendment of the declaN 


Tex.—Nelson v. Brenham Compress 
on. etc., Co.. Civ.App., 61 S.W. 614. 

14a C.J. p 849 note 87. 

50. Iowa.—Iowa Sav. Bank v. Chris¬ 
tensen. 202 N.W. 774. 200 Iowa 
170. 

67. Ga.—Haynes v. Armour Ferti¬ 
liser Works, 92 S.E. 648. 146 Ga. 
832—St. Mark's Methodist Church 
V. Georirla Power Co. 91 S.E 1047, 
19 Ga.App. 633—Collins v. Armour 
Fertilizer Works. 89 S.E. 1054, 18 
Ga.App. 633. 

14a C.J. p 850 note 94. 

Adding “corporation*' or '*lneorporat- 
•d" after corporate name 

Ala.—Southside Bank v. Birmingham 
Truth. 128 So. 130. 22i Ala. 143~ 
MiUer Grain & Commission Co. v. 
Ijookout Beflning Co., 73 So. 757, 
15 Ala.App. 436. 

Fciltion in name of a society may 

be amended so as to show that plain¬ 
tiff is a corporation.—Adas Veshurun 

Soc. V. Fish, 43 S.E. 715. 117 Ga. 

345. 

Sa Mich.—Phillips v. Belt Auto. In- 
demn. Ass'n, 217 N.W. 31, 241 

Mich. 420. 

59. U S.—Hernan v. American 

Bridge Co., Ohio, 167 F. 930, 93 
C.C.A. 330. 

14a C.J. p 849 note 88. 

60. U.S.—Balnum v. American 

Bridge Co.. C.C.Pa., 141 F. 179, re¬ 
versed on other grounds 146 F. 367. 

III.—^Warren v. Uenault Freres Sell¬ 
ing Branch, 195 Ill.App. 117. 

Iowa.—Boyd v. Buick Automobile Co., 
165 N.W. 908. 182 Iowa 306. 

Me.—Marston v. F. C. Tibbetts Mer¬ 
cantile Co.. 87 A. 220, 110 Me. 633. 

Mo.—Baker Mfg. Co. v. Oklahoma 
Hide Co.. App., 242 S.W. 134. 

N.Y.—Stuart v. New York Herald 
Co., 77 N.Y.S. 216. 73 App.Div. 459. 

Ohio.—Caldwell Furnace Foundry Co. 
V. Peck-Willlamson Heating & 
Ventilating Co., 27 Ohio Cir.et. 665. 


Okl.—Bishop-Babcock-Becker Co, v. 

Hyde, 161 P. 172, 61 Okl. 250. 

Pa.—Meitzner v. Baltimore & O. R 
Co.. 73 A. 434, 224 Pa. 352. 

W.Va.—Duty v. Chesapeake & O. R. 
Co.. 73 S.E. 331, 70 W.Va. 14. 

61. U.S.—Atlantic & V. R. Co. v. 
I.Alrd. Cal., 17 S.Ct. 120, 164 U.S. 
393, 41 UEd. 485. 

62. Pa.—Mansfield Borough School 
Diet. V. Mansfield High School 
Ass'n, 9 Pa.I>ist. & Co. 113. 

63. Ala.—Smalley v. Bank of Al¬ 
bertville. 73 So. 995. 15 Ala.App. 
496. 

Cal.—Reclamation Dlst. No. 673 of 
Sacramento County v Diepenbrock. 
143 V 763. 168 Cal. 577. 

Colo—Wilcox V. American Sav. Bank, 
40 P 881, 21 Colo 348. 

Ga.—Lockwood v Farmers’ & Mer¬ 
chants' Bank of Byromville, 88 S.E. 
939, 145 Ga. 16.7—Orr Stationery 
Co V. Dr. Bell & Lee Drug Co., 62 
S.E. 471, 4 Ga.App. 702. 

Ill.—Mall(*able Iron Range Co. v. 

Pusey. 91 N.E. 51, 244 Ill. 184. 
Kan.—Maher & Mason v. Interstate 
Switch Co., 51 P. 286, 58 Kan. 
817. 

Mass —Elder & I'Jeacuns of Lowell 
First Freewill Baptist Church v. 
Bancroft, 4 Cush. 281. 

Mich.—Parke, Davis & Co. v. Grand 
Trunk Ry. System, 174 N.W. 145, 
207 Mich. 388. 

Mo.—First State Bank v. Noel, 68 S. 

W. 235. 94 Mo.App. 498. 

W.Va.—Kingman Mills v. Furner, 109 
S.E. 600. 89 W.Va. 611, 

14a C.J. p 849 note 89. 

Adding “tha" bafoza nama of oorpo- 
ration 

Tex.—Mcllhenny v. Planters' & Me¬ 
chanics’ Nat. Bank. Civ.App., 46 S. 
W. 282, error refused. 

64. Cal.—Nlsbet v. Clio Mining Co., 
83 P. 1077, 2 Cal.App. 436. 

Colo —Solmonovlch v. Denver Consol. 

I Tramway Co., 89 P. 67, 39 Colo. 

I 282. 


Ga.—Atlantic Coast Line R. Co. v. 
Cook. 64 S.E. 665, 6 Ga.App. 128— 
Maddox v. Central of Georgia R. 
Co., 34 S.E. 1036. 110 Ga. 301— 
Chattanooga. R & C. R. Co. v. 
Jackson, 13 S.E. 109, 86 Ga. 676— 
Orr Stationery Co. v. Dr. Bell & 
Lee Drug Co., 62 S.E. 471, 4 Ga. 
App. 702. 

Ind.—Wilkinson Co-operative Glass 
Co. V. Dickinson, 73 N B 957, 35 
Ind.App. 2S0. 

Mass.—Connelly v. Dionne Trucking, 
Inc., 128 N E. 719, 236 Mass. 460. 
Mich.—Youngblood v. Grand Trunk 
Western Ry. Co., 214 N.W. 154, 239 
Mich. 136. 

Mo.—Green v. Supreme I.iodge Na¬ 
tional Reserve Ass’n, 79 Mo.App. 
179, 

N.H.—Wheeler v. Contoocook Mills 
Corporation, 94 A. 265, 77 N H. 561 
—Burnham v. Strafford County 
Sav. Bank. 5 N.H 573 
N.Y —Fishier v Independent Brothers 
of Nieshweiser, 147 N.Y S. 390, 84 
Misc. 382—City of New York v. 
Union Ry. Co. of City of New York, 
64 N T.S 483, 31 Misc. 451. 

Okl.—St. Louis & S. P. R. Co. v. 

Ledbetter. 200 P. 701. 83 Okl. 78. 
S.C—Sentell v. Southern Ry. Co., 46 
S.E. 165, 67 S.C. 229. 

Utah.—Platz v. International Smelt¬ 
ing Co., 213 P. 187, 61 Utah 342. 
14a C.J. p 849 note 90. 

Ammidmonts pszmittsd 

(1) Inserting “the" before name 
of corporation. 

Ala—Decatur Light, Power & Fuel 
Co. V. Newsom, 69 So. 616, 179 Ala. 
127. 

Del.—Allen v. Philadelphia. B A W. 

R. Co.. 102 A. 986, 7 Boyce 88. 

(2) Striking the word “company" 
after name of railroad. 

Ga.—^Western & A. R. R. v. Reed, 126 

S. E. 393, 33 Ga.App. 396. 

Me.—Berry v. Atlantic Shore Ry., 84 
A. 740. 109 Me. 330. 
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ration, complaint, or bill, unless the amendment is 
such as to effect an entire change of parties,or 
bring in a new party but in applying this rule 
care should be exercised to see that the right party 
has been served with process.®*^ The allowance of 
such an amendment is largely within the discretion 
of the trial court,®® although it has been held thsit, 
where the variance in name -is immaterial, any need¬ 
ed amendment may be considered as made,®® or be 


made as of course.^® 

If the right corporation has been sued by a wrong 
name and service has been made upon, and appear¬ 
ance made by, the right corporation, although by a 
wrong name, an amendment substituting the true 
name of the corporation may be permitted,par¬ 
ticularly where there is no such person as the de¬ 
fendant named.'^2 if ^ corporation is known by 


(3) Chanainir "railroad" to "rail¬ 
way", and vice versa. In name of 
corporation. 

U.S.--Noblet V. Ohio & M. R. Co., 
C.C.Ohlo, 18 F.Cas.No.in.283. 

Ala.—Georis:ia Pac. R. Co. v. Propst, 
3 So. 764, 83 Ala. 618. 

Colo.—Denver & R. G. R. Co. v. 

Nunez. 180 P. 78, 66 Colo. 173. 

Mo.—Taylor v. Missouri Pao, R. Co., 
279 S.W. 115, 311 Mo. 604—Porter 

V. Missouri, etc., R. Co., 267 S.W. 
964, 219 Mo.App. 19. 

Tenn.—East Tennessee, V. & G. R. 
Co. V. Mahoney. 15 S.W. 652, 89 
Tenn. 311. 

W.Va.—Corrick v. Western Maryland 
Ry. Co.. 91 S.E. 458, 79 W.Va. 592. 
Wis.—I*arka v. West Side R. Co., 52 
N.W. 92. 82 Wis. 219. 

(4) Other amendments see 14a C.J. 
p 849 note 90 ta]. 

Sttbttitnting' legal name for adver- 
tiaed name 

Where plaintiff sued the "A1 G. 
Barnes Circus," which was the ad¬ 
vertised but not the legal name of 
defendant corporation, it was prop¬ 
er to permit an amendment correct¬ 
ing the misnomer of defendant so 
that after amendment it was sued 
as *‘A1, G. Barnes Amusement Com¬ 
pany, commonly known as and ad¬ 
vertised as the Al. Q. Barnes Cir¬ 
cus."—I’lttenger v. Al. G. Barnes Cir¬ 
cus. 230 P. 1011, 39 Idaho 807. 
Amendment allowed on appeal 
Mass.—Bullard v. Nantucket Bank, 
5 Mass. 99. 

85. Ala.—Western R. Co. v. McCall, 
7 So. 650, 89 Ala. 375—Georgia Pac. 
R. Co. v. Propst, 3 So. 764, 83 Ala 
518. 

Colo.—Denver & R. G. R. Co. v. Love¬ 
land. 64 P. 381. 16 Colo.App. 116. 
Mich.—Youngblood v. Grand Trunk 
Western Ky. Co., 214 N.W. 154, 239 
Mich. 136—Parke, Davis & Co. v. 
Grand Trunk Ry. System, 174 N.W. 
146, 207 Mich. 388. 

N.Y.—New York State Monitor Milk 
Pan Assoc, v. Remington Agricul¬ 
tural Works, 89 N.Y. 22—Levick v. 
Niagara Falls Home Tel. Co., 102 
N.y.S. 150, 52 Misc. 290. 

Pa.—White Company v. Fayette Au¬ 
tomobile Co., 43 Pa.Super. 532. 
**There U » well-marked diztino- 
tlon between a misnomer, which in¬ 
correctly names a corporation, but 
correctly describes It, and the state¬ 


ment in the pleading of an entirely 
different party.”—,Savannah. etc.. R. 
Co. V. Buford. 106 Ala. 303, 17 So. 
395, 397—Smith v. Tallassee Branch 
Cent. Plank-Road Co.. 30 Ala. 650, 
653. 

SnbstltntiiLg assigiiee 

A complaint in the name of a cor¬ 
poration as party plaintiff cannot be 
amended by substituting for plain¬ 
tiff corporation the name of another 
as assignee of such corporation, as 
this is a departure and Introduces an 
entirely new party plaintiff.—Vine¬ 
gar Bend Lumber Co v. Chicago 
Title & Trust Co., 30 So. 776, 131 
Ala. 411. 

Where two corporations are dls- 
tiaot and separate entities, although 
having the same name, the pleading 
cannot be amended so as to substi¬ 
tute one for the other. 

Cal—Altpetcr v Postal Telegraph 
Cable Co., 148 P. 241, 26 Cal.App. 
705. 

N.Y.—(?oncrele Pub. Co. v. Reed, 126 
N.y.S. 653. 70 Mi.hc. 22. 

86. I*a.—White Co v Fayette Auto 
Co., 43 Pa.Super 532 
67- Mi< h. “I»arke. T>avis & (\>. v. 
Grand Trunk Ry. System, 174 N W. 
145, 207 Mich. 3X8 
Amendment not allowed 

Where declaration against the 
"Grand Trunk Railway Sy.stern." an 
operating name, was served by de¬ 
livering a copy to the secTetnry of 
a Michigan corporation whose line 
was operated by the "Grand Trunk 
Railway Company of C'unada" as les¬ 
see, and it app»*ared that he was not 
an official of the Canadian corpora¬ 
tion, the proce»*dings could not be 
amended by substituting the name of 
that corporation as defendant.— 
Parke, Davi.s & Co v. Grand Trunk 
Ry. .System, supra. 

68. Kan—Maher & Mason v. Inter¬ 
state Switch Co., 61 P. 286, 58 
Kan 817. 

Minn.—Farmers' & Merchants’ State 
Bank of Hampton v. Hampton 
Farmers’ Elevator Co., 213 N.W. 
742, 171 Minn. 209. 

N.C.—Gordon v. Pintsch Gas Co., 100 
S.E. 878, 178 N.C. 436. 

89. Kan.—Pape v. Topeka Capitol 
Bank, 20 Kan. 440, 27 Am.R. 183. 
14a C.J. p 850 note 91. 

78. Minn.—Wise v. Chicago. B. A Q. 
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R. Co., Relief Department. 168 N. 
W. 711, 133 Minn. 4.34. 

StrlklBg ‘‘rsUef department’* 
Misnomer of a defendant railroad 
company by adding to its corporate 
name the words “Relief Department’* 
is amendable as of course, and will 
be disregarded.—^Wise v. Chicago. B 
& Q. R. Co., Relief Department, su¬ 
pra. 

71. TJ.S—Clemmens v. Washington 
Park Steamboat Co., C.C.A.Pa., 171 
P. 168. 

Ala.—McDonough v Commercial 
State Bank. 73 So. 764, 15 Ala.App. 
4 29—King ijand Co. v. Bowen, 61 
So 22, 7 AlaApp. 462 
Ark—Foster-TlolcomI* Inv C’o. v Lit¬ 
tle Rock Pub. Co.. 236 S.W 597. 151 
. Ark. 449 

Cal —Thompson v. Southern I’ac 
Co.. 183 P 163, 180 Cal. 730. 

Ill —Proctor V. Wells Bros Co. of 
New York, 104 N K 1X6, 262 111 
77, Ann.Cas.l916B 273, affirming 
IXl IllApp. 468—Ferenc v. Walden 
W. Shaw Auto Livery Co., 210 111. 
App. 340 

Iowa — Boyd v. Buick Automobile Co . 

165 N.W. 908. 182 Iowa 306 
Mass—(.'onnelly \ Dionne Trucking 
Inc., 128 N.K. 719, 236 Mass. 460. 
Mich.—Youngblood v. Grand Trunk 
W'estern Ry. Co., 214 N W. 154, 239 
Mich 136. 

Mo.—Taylor v. Mis.souri Pac. R. Co., 
279 S.W. 115, 311 Mo. 604. 

N.J.—Jefferson v. Hotel Cape Ma.v. 

Sup.. 81 A 349. 82 N.J.Law 32. 
Okl.—St. Louis & S P It ("o v Led¬ 
better, 200 P. 701, 83 Okl. 78. 
Wash.—Freeborn v. Cheweluh Copper 
King Mining Co.. 154 P. 1095, 89 
Wash. 619. 

Bffuct of amundmont 

Where plainUfT actually began suit 
against defendant corporation under 
a name which was merely not its 
full corporate name, and served sum¬ 
mons on an officer or agent of the 
corporation sued, the amendment of 
the name would not affect his right 
to proceed to Judgment, and Judg¬ 
ment without amendment would be 
binding upon the corporation.—Proc¬ 
tor V. Wells Bros. Co. of New York, 
104 N.E. 186, 262 Ill. 77. Ann.Cas. 
1915B. 273, affirming 181 Ill.App. 

468. 

78. U;S.— Clemmens v. Washington 
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several names and is sued under one of them, an 
amendment placing the fact of the identity of the 
corporations in issue is proper.^^ An amendment, 
however, cannot be made substituting as sole party 
a corporation other than that originally named, 
except that a corporation which has succeeded to 
the liabilities of a defendant corporation may be 
substituted as a dcfendant.75 Where a corporation 
is a necessary party, and is not within the jurisdic¬ 
tion of the court, it cannot be brought in by amend- 
mcnt.7® 

If the names of members of a plaintiff corpora¬ 
tion are set out a misnomer may be corrected,*^or 
they may be struck out as surplusage.’^* 

Change of name. If an action is brought by or 
against a corporation in its old name after a change 
of name, the defect may be cured by amendment 
and a plaintiff corporation may by amendment set 
forth a change of its name pendente lite,*® but it 
must prove the allegation in order to recover.*^ 

Changing character of party. Where the name 
of a party imports a corporation, the pleading ordi¬ 
narily cannot be amended by substituting the names 
of individuals.*- A suit, however, in the name of 
a cor])oration which never had a legal existence 
may be allow^ed to be amended by permitting the 
Stockholders, the real parties in interest, to prose¬ 
cute the suit in their individual names,** or, in case 


of a corporation whose charter has expired, by sub¬ 
stituting the names of its surviving directors and 
trustees as plaintiffs and, on the other hand,, a 
complaint on a cause of action in favor of a corpo¬ 
ration, in the name of stockholders, may be amend¬ 
ed by substituting the corporation as party plain- 
tiff.*5 As a general rule an amendment substitut¬ 
ing a corporation for an individual defendant can¬ 
not be permitted;*® but a declaration against the 
trustees, as such, of a fraternal organization may be 
amended so as to charge them in their character as 
a corporation, where the original and amended dec¬ 
larations seek the same end,*^ a complaint against 
an alleged corporation, the name of which is a trade 
name under which an individual is doing business, 
may be amended by substituting the individual as 
defendant,** and, if a defendant sued as a corpora¬ 
tion answers that it is a voluntary association, plain¬ 
tiff may be allowed to file a supplemental petition 
against it as such 

A plaintiff cannot amend a pleading alleging a 
cause t)f action against the president of a corpora¬ 
tion so as to make the corporation a defendant;*** 
but a i)lea(ling filed against a corporation by nam¬ 
ing its president as defendant in its behalf may be 
amended by striking out his name, and leaving the 
case to stand against the company, where the ob¬ 
ject of the action is to enforce a corjiorale liabili¬ 
ty and where an acti«m is brought in the name of 


Park Straniboat Co.. C A Pa . 171 
P. 16K 

73. Midi—Voiirifcblood v tirand 

Trunk Wt-Plorn Ky (’o, 214 N.W 
154, 239 Mu-h 136- I*ark«*. Duvi.s 
& Co V. (jraiid Trunk Hy S.^.sleni, 
174 N.W 14 5, 207 Midi :1SS. 

Va.—l.»anRhorne v. Ku-hmond City It 
Co., 22 SP. 357. 91 Va 3(51 

74. N.Y —("onerete Pub Co v Keed. 
126 N Y.S. 653, 70 Mi.se. 22 

14a (\.r. p K.'iO nolo 2 

75. N.Y.—Abbott v. Jeweti, 25 Hun 
603. 

Xi6SM« 

Where, pending: suit afralnsl a cor¬ 
poration, it leases its property to an¬ 
other corporation, which assumes all 
obliirations and liabilities of defend¬ 
ant, plaint ifl* may be allowed to 
amend by substituting: the lessee cor¬ 
poration as defendant.—McL<aiit?hlin 
y. West End St. Ry. Co.. 71 N.E. 
317, 186 Mass. 150. 

76. U.S.—Swan I.«and, etc., Co. v. 
Prank, C.C.Ill., 89 P. 466, modified 
on other grounds 13 S.Ct. 691, 148 
U.S. 603. 37 L..Ed. 577. 

14a C.J. p 860 note 8. 

77. Go.—Carey v. Cranston, 24 S.E. 
868, 99 Ga. 77. 

Tex.—Tousey v. Butler. 9 Tex. 626. 

19 C.J.S.-60 


78. Ill—Yocum \ WaxneHMlIe, 

III 22(1—Itotkin V O.sborne, 39 III 
101-- Shoud> \ School I list. No 1, 
32 in 290. 

79. Ala—North Hirniingham lum¬ 
ber Co V. Sims, 4X So 54. 157 Ala. 
595 

Ark—West v Carolina t. Ins Co. 
31 Ark 176 

Colo—Solnionovich v. Denver Con¬ 
sol TTaniwa> Co , 89 P 57. .19 

C<ilo 2X2 

N Y —Ward \ Terry & Tench Constr 
(^o., 1(12 NYS 1060. lltS App Di\ 

80. 19 N Y.Ann.Cas 441, affirmed 82 
N E 1134, 189 N.Y .542 
SC—Citiz<*ns' Savings Bank v Kflrd, 
79 SE. 637, 96 SC. 18. 

After coti.solidation see infra § 1634. 

80. Ga —Williams v C C Daggs 
Auto Co, 122 S.E. 805, 32 Ga.App. 
253. 

81. Oa —Atlantic Coast Line R. Co 
v Waycrf>ss Electric Liight, etc, 
Co., 51 S.E. 621, 123 Ga. 613 

88. Ga —Western, etc., R. Co. v 
Dalton Marble Works, 50 S E 97S. 
122 Ga. 774. 

After dlemiesal of action affoinst 
oorporatioa because of its dissolu- 
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lion, plaintiff is not entitled to 
amend his pleading .so as to change 
the action to a suit in equity against 
a stofkholder—Bowen v. Pairfleld. 
157 NE 39, 260 Mass 38. 

83. Vt—Vermont Min., etc, Co. v. 
Windham County Hunk. 44 Vt. 489 

84. (Vlo —l.iehl V. Strong Mercantile 
Co., 259 P. 512. S2 Colo. 343. 

85. Mo—llackett v. Van Prank, 96 
SW 247, 119 Mo.App. 648. 

88. .Via —Steiner v. Stewart, 33 So 
343. 134 Ala. 568. 

X Y —l..ieniisi V. Ashw^orth, 79 N.Y 
S 631. 7X App.Div. 486. 

P.i.—W*‘il v Ncvin, 1 Mon. 65. 

87. Miss.—Board of Trustees of 
T'rairie Eodge No. 87 A. F. & A. M 
\ Smith, 58 Miss. 301. 

88. Term.—Whittaker v. Monterej 
Spoke Co, 6 Tenn.Civ.App. 26. 

89. Tex—Grand Dodge A. O. IT. W 
V Rollman, 63 S.W. 829. 22 Tex.Civ 

App. 106. 

90. Ala —Davis Avc. R. Co. v. Mal- 
lon, 67 Ala. 168. 

91- Mich.—Kimball, elc., Mfg. Co 
v. Vroman, 36 Mich. 310, 24 Am.R. 
558 
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the president for the benefit of the corporation the 
pleading^ may be amended by striking out his name, 
leaving the name of the corporation as plaintiff. 

Corporation or partnership. Where an action is 
brought by plaintiffs as copartners instead of as a 
corporation, through a mistake of facts concerning 
their incorporation, they may be permitted to amend 
by making the corporation plaintifT.®^ A petition 
against a company as a corix>ration is amendable by 
striking out the words “a corporation” and insert¬ 
ing an allegation that the company is a partnership 
composed of named individuals or, if against a 
partnership, may be amended to show defendant as 
a corporation.®^ If the name of a party imports 
either a corporation or a partnership, it may be 
amended to show that it is a corporation,®® and the 
court may dispense with formal service of such 
amendment when the original service was com¬ 
plete.®*^ 

§ 1336. - Signature and Verification 

a. Signature 

b. Verification 

c. Suits in equity 


a. Signature 

The pleading of a corporation generally ahould bo 
elgned by the proper officer of the corporation. 

The pleading of a corporation generally should be 
signed by the proper ofificer of the corporation,®® 
and an objection that it is not signed by the proper 
officer should be made by demurrer.®® Under a 
statute requiring a pleading to be signed by a party 
or his attorney, the signature of a corporate officer 
to the verification is a sufficient signature to the 
pleading of the corporation.^ 

b. Verification 

(1) Necessity 

(2) Requisites and sufficiency 
(1) Necessity 

A plea or answer denying corporate existence, or de¬ 
nying the execution of, or authority to execute, an In¬ 
strument by or for a corporation Is generally required to 
be verified. 

It is generally necessary, under the statutes, in 
order to put the fact of corporate existence in is¬ 
sue, that a denial thereof must be under oath,® and 
under some statutes by separate affidavit accompa¬ 
nying the pleading.® A failure to make such verifi- 


9ft. N.Y.—Dean v. Gilbert, 36 N.Y.S. 
1004, 92 Hun 427. 

93. Ind.—-C. II Fargo & Co, v. Cut- 
8haw, 39 N.E. 632, 12 Ind.App. 
392. 

94. Oa.—C. H. Perklnp Co. v. Shew- 
make. 46 S.K. 832, 119 Ga. 617. 

Kan.—Farmers’ & Merchants’ Bank 
V. Glen Elder Bank, 26 P. 680, 46 
Kan. 376—Anglo-American P. & P. 
Co. V. Turner Casing Co., 8 P. 
403, 34 Kan. 340. 

Ky.—Teels v. Snider Heading Mfg, 
Co., 87 ,S.W. 803. 120 Ky. 653, 27 
Ky.L.K. 1061. 

N.D.—Goldstein v. Peter Pox Sons 
Co.. 136 N.W. 180, 22 N.D. 636, 40 
L..R.A..N.S., 566. 

S.D.—Haggerty v Strong, 74 N.W. 
1037, 10 S.D. 585. 

Xf raoh amendniMit brings in a 
nsw party it should be refused.— 
White Company v. Fkyette Automo¬ 
bile Co.. 43 Pa.Super. 632. 

95. Ala.—Lewis Lumber Co. v. Ca- 
mody, 35 So. 126, 137 Ala. 578. 

N.H.—Remick v J Spaulding & Sons 
Co., 131 A. 608, 82 N.H. 182. 

98 . Ala.—Stowers Furniture Co. v. 

Brake, 48 So 89, 158 Ala. 6.39. 

Ga. —Dickson-Carroll Co. v. U. S. 
Fidelity & Guaranty Co., App., 199 
S.E. 322—^Hall v. Bell Finance Co., 
180 S.E. 374. 61 Ga.App. 304, con¬ 
forming to answers Bell Finance 
V. Johnson. 179 S.E. 703, 180 Ga. 
667. 

97 . N.H.—Remick v. J. Spaulding & 
Sons Co.. 181 A. 608, 82 N.H. 182. 


98. Pa.—Merchants’ Nat. Bank v. 
Brooks. 6 Pa.Co. 314, 23 Wkly.N.C. 
67, 6 Lanc.L.Rev. 71, 5 Mont g.Co. 
72, affirmed Brooks v. Merchants’ 
Nat. Bank. 17 A. 418, 125 Pa. 394, 
23 Wkly.N.C. 602. 

W.Va.—Cunningham v. Birch River 
Lumber Co.. 109 S.E. 251, 89 W.Va. 
326. 

A Statement in an action of ae- 
enmpeit, where plaintiff is a cor¬ 
poration, must be signed by an officer 
of the corporation and show his title. 
—Merchants’ Nat. Bank v. Brooks, 6 
Pa.Co. 314, 23 Wkly.N.C. 67. 6 Lanc.L. 
Rev. 71, 117, 6 Montg.Co. 72, affirmed 
Brooks V. Merchants' Nat. Bank, 17 
A. 418, 126 Pa. 394, 28 Wkly.N.C. 502. 

99. Pa.—German Reformed Church 
V. Com., 3 Pa. 282. 

1. Utah.—West Mountain Lime, etc., 
Co. V. Danley, 111 P. 647, 38 Utah 
218. 

9. Ala.—Ex parte Fries, 92 So. 423, 
207 Ala. 226, denying certiorari 
Fries v. Acme White Lead & Color 
Works, 92 So. 34, 18 Ala.App. 267. 
Mo.—P. J. Lawrence Lumber Co. v. 
Thomas & Proetz Lumber Co., 253 
S.W. 783. 212 Mo.App. 256. 

Okl.—Eggleston v. Orient Ins. Co., 
80 P.2d 273. 183 Okl. 69-*-Stoutz v. 
Wilson Motor Co.. 66 P.2d 990, 176 
Okl. 316—Fox Head Waukesha Cor¬ 
poration V. Conimanche Ice A Fuel 
Co., 60 P.2d 333, 174 Okl. 204—Mc- 
Murray v. Witherspoon Live Stock 
Commission Co.,' 269 P. 367, 132 
Okl. 100. 


Utah.—Intermountain Ass’n of Cred¬ 
it Men V. Mahleres, 282 P. 1029, 
75 Utah 60. 

Tex.—Bankers Life A Loan Ass’n v. 
Jayroe, Com.App., 127 S.W.2d 291. 
affirming, Civ.App., 108 S.W.2d 
388. 

14a C.J. p 851 note 10. 

Pnrposs of-rsqnirsmsnt 

The purpose of a statute requiring 
verifled denial of corporate existence 
is to abolish requirement that char¬ 
ter act of incorporation sKould be 
proved when such allegation has been 
made unless denied under oath. Its 
purpose is also to remove burden of 
proving incorporation at all times 
when question is not actually disput¬ 
ed, and is not merely to require veri¬ 
fication of denial of incorporation as 
of time of suit.—Panama Refining 
Co. v. Crouch, Tex.Civ.A|)p., 98 S.W. 
2d 271, error granted, affirmed. Sup., 
124 S.W.2d 988. 

Zn a suit to rsoovsr oompsasatioa 

under the Workmen’s Compensation 
Act for a total permanent disability, 
the defense that the insurer is not a 
corporation, as alleged in the peti¬ 
tion. or a legal entity capable of be¬ 
ing sued, should be pleaded under 
oath.—Federal Underwriters Ex¬ 
change v. Ener. Tex.Civ.App., 126 S. 
W.2d 769—Federal Underwriters Ex¬ 
change V. Ener, Tex.Civ.App.. 126 S. 
W.2d 769, error dismissed, Judgment 
correct. 

3. Mo.—Cotton v. Ship-By-Truck 
Co.. 86 S.W.2d 80. 337 Mo. 270— 
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cation, as required, renders the plea defective and 
subject to demurrer^ or special exception,5 and con¬ 
stitutes an admission of the truth of the allegations 
of the adverse pleading as to the fact of corporate 
existence.® It has been held, however, that a fail¬ 
ure to deny corporate existence under oath does not 
conclusively establish that fact unless it has been 
properly alleged in the adverse pleading and that 
a corporation defendant need not file a verified 
pleading, or an affidavit with a pleading denying 
its corporate existence, before it may be permitted 
to introduce evidence to prove that it was not or¬ 
ganized and not doing business at the time the cause 
of action arose.® It has also been held that a fail¬ 
ure to deny under oath an allegation of the corpo¬ 
rate ^istence of defendant does not establish the 
fact of incorporation as alleged for the purpose of 
fixing venue.® 

Such statutes are not given a retroactive effect as 
to pleadings already filed in a pending suit, although. 


as they relate only to the remedy, they operate on 
pleadings filed after their passage in a cause then 
pending.^® 

• 

Denial of execution of instrument, A statute re¬ 
quiring the verification of a plea denying the execu¬ 
tion of an instrument on which suit is founded,'^ 
or denying authority from defendant to execute the 
instrument,^ 2 applies to pleas interposed by corpo¬ 
rations; and it has been held that the absence of 
such a verification renders the plea null, and that 
plaintiff is not required to except on that ground.^® 

The fact that the instrument on which a corpora¬ 
tion is sued does not clearly purport to be the act 
of the company does not obviate the necessity of 
such verification.^^ Where a denial of the exe¬ 
cution or validity of a contract is required to be 
verified, a denial of the authority of a corporate 
agent to enter into the contract must likewise be 
verified,^® and the same is true of a plea of want 
of certiorate power to execute the instrument.^® 


Yardley v. CarutherHville Motor 
Co., 35 S.W.2d 971, 225 Mo.App. 
321—K. B. Hif^erins ContrartinK 
Supply Co. V. Francis. App., 259 S 
W. 819. 

Tex.—Sneed v. Joyce I.iand & Cattle 
Co.. CIv.App., 254 SW. 479. 

14a C.J. p 851 note 11. 

ITsziflod aiiswor without aooom- 
panjimr andavlt is insiiflltient — 
Meyer v. Insurance Co. of North 
America, 73 Mo.App. 166. 

4. Ala.—Ashurst v. Arnold-Hene- 
Sar-Doyle Co., 78 So. 386, 201 Ala. 
480. 

5. Tex.—Federal Underwriters Kx- 
chanpe v. Encr, CIv.App., 126 S. 
W2d 769. 

6b Mo.—R. B. Hlge:ins Contracting 
Supply Co V. Francis, App., 259 
S W. 819—1*. J. Lawrence Lumber 
Co. V. Thomas & I’roetz Lumber 
Co., 263 S.W. 783, 212 Mo.App. 
256. 

Tex.—Federal Underwriters Ex¬ 

change V. Ener, Civ.App., 126 SW. 
2d 769, error dismissed, Judgment 
correct. 

AfAdavlt of defsndaat corporation’s 

attorney that the denials in the an¬ 
swer are true does not prevent such 
an admission, where there are no 
denials in the answer.—Cotton v. 
Shlp-By-Truck Co., 86 S.W.2d 80, 
837 Mo. 270. 

An to change of name 

Where defendant fails to answer 
by a verified plea plaintiff's allega¬ 
tion that it is duly incorporated, he 
cannot contend that plaintiff has 
failed,to prove that it has changed 
its corporate name as alleged.—Tip- 
ton v. Board of Penaions of Presby¬ 


terian Church In U. S. A., Tcx.Civ. 
App.. 82 S.W.2d 1041. 

Presumption of existence 

Where in an action for negligence, 
a denial of corporate existence at 
the time of the cause of action is 
unverified, the presumption obtains 
that the <*orporation was in exist¬ 
ence at the time of the injuries, and 
testimony to the contrary is unavail¬ 
ing.—Panama Refining Co. v. Crouch, 
Tex.Civ.App., 98 S.W.2d 241. 

7. Tex —Bankers Life & Loan Ass’n 
V .layroe. Com. App., 127 S.W.2d 
291, affirming 103 S.W.2d 388. 

8 . W Va.—Martin v. Culpeper Sup¬ 
ply Co, 107 SE. 183, 88 W.Va. 471. 

9. Tex.—J, C. Wooldridge Lumber 
Co V. Moss, Civ.App., 100 S W.2d 
736—Maytag Southwestern Co. v. 
Rupert, Civ.App., 95 S.W.2d 728 

10. Ala.—Hanover Nat. Bank v. 
Johnson, 8 So. 42, 90 Ala 649. 

11. Mo.—Par.sons v. Egyptian Levee 
Co. 73 Mo App. 458—Thomas v. 
Guaranty Fund Life Ass’n, 73 Mo. 
App. 371. 

14a CJ. p 851 note 14. 

A guaranty purporting to be exe¬ 
cuted by a corporation, is proof of 
its due execution, unless its execu¬ 
tion is denied under oath as required 
by statute—State Bank of Fairfax 
V. Pacific Elevator Co., 198 N.W. 304. 
169 Minn. 94. 

Statute not applicable 

A statute excepting suits against 
any county, city, or town sued on 
any instrument alleged to have been 
executed by such county, city or 
town, "or any corporate authorities,” 
from a provision that the execution 
of the instrument sued on shall be 
adjudged confessed unless denied un- 
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dcr oath, does not apply to a suit 
against a business corporation.—I*ar- 
sons v. Egyptian Levee Co.. 73 Mo. 
App. 458, 461. 

15. Ala.—Trustees of Gainesville 
Female Academy v Brown, 3 Ala- 
326. 

Ariz—Arizona L. Ins. Co. v. LindeU 
140 P 60. 15 Arlz. 471. 

Tc*x.—Miles Realty Co. v. Dodson, 
Civ.App., 8 S.W.2d 516, error dis¬ 
missed 

13. Tex —National Rys. of Mexico 
V. Esoontrias. Civ.App., 19 8.W.2d 
76—Miles Realt> Co. v. Dodson. 
Civ App., 8 S.W.2d 616, error dis¬ 
missed. 

14. Tex.—City Water Works v. 
White. 61 Tex. 536. 

16. Ala.—Mobile, etc., R. Co. v. 
liawkins, 61 So. 37. 163 Ala. 566. 

Mo.—Dearborn Canning Co. v. Kan¬ 
sas City, C.. C. St. J. Ry. Co.. 176 
S.W. 93. 188 Mo.App. 208. 

Tex.—National Rys. of Mexico v. 
Plscontrias, Civ.App., 19 S.W.2d 
76 

14a C.J. p 851 note 17. 

An aflidavit of merits does not 
dispense with an affidavit of verifi¬ 
cation.—Lord V. Sanitary Drinking 
Cup Co., 191 Ill.App. 160. 

16 b 111.—Northwestern Brewing Co. 
V. Manion. 44 Ill.App. 424, affirmed 
31 NE. 50, 145 111. 182. 

Under a oonrt mle providing that 
the execution of a written instrument 
need not be proved unless denied un¬ 
der oath, a corporation sued on a 
note could not. in the absence of a 
verified denial, claim that it was 
ultra vires.—Citizens’ Sav. Bank v. 
Globe Brass Works. 118 N.W. 5^7 
166 Mich. 8. 
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The rule requiring the denial of execution under 
oath is applicable to notes and bills purporting to be 
made by a corporation, and unless so denied the in¬ 
strument will be proof of the authority of the offi¬ 
cers of the corporation to execute it on its behalf, 
and it is unnecessary to prove that it was executed 
under proper corporate authority.^ 7 

It has been held, under a state statute requiring 
the answer of a domestic corporation to be veri¬ 
fied, and a separate act providing that verification 
may be omitted where the party would be privileged 
from testifying as a witness, that, where the facts 
set forth in a complaint against a corporation and 
its officers are such as may expose defendants to 
prosecution for crime, the answer need not be veri¬ 
fied but a federal court, under the same statutes, 
has held that the corporation is not relieved from 
the duty of verifying its answer, but must provide 
an officer to do so who would not he incriminated.^® 


(2) Requisites and Sufficiency 

A oorporatlon’t ptaadingt must be veriffed by a nat¬ 
ural paraon; and the requirements of the governing 
statute must be complied with in respect of the ofTicer or 
agent who may make the verification, and as to the form, 
requisites, and aufllcisncy thereof. 

A corporation being incapable of taking oath, its 
pleading must be verified by a natural person,2® and 
the statutory requirements must be complied with as 
to the individual, officer, or agent who may make 
the verification.^! If so required, the verification 
should be made by an officer of the corporation 
and in such a case verification by an employee, clerk, 
agent, or local manager is insufficient.^® Under the 
various statutory provisions, however, not only may 
a verification be made by an officer, but, under cer¬ 
tain conditions, it may also be made by an authoriz¬ 
ed agent of the corporation having the requisite 
knowledge,24 whether or not he is a party to the 
siiit,25 such as by a managing or local agent,®® or by 
an attorney of the corporation.®^ A pleading so 


17. Me.—Ciilman v. F O Ralloy Car¬ 
riage Co, 131 A. 138, 125 Me. 108. 
Okl—Milimrn v Miners* & Citizen.*?’ 
Bank, 226 P 42, 101 Okl. 281—Citi¬ 
zens’ Nat. Bank v. Warner, 127 P. 
388. 33 Okl 6S2 
« C.J. p 946 note 73. 

Dsttials held snfflclent 

<1) An allegation of a verified an¬ 
swer, to a suit against a rorporation 
on a note, to the efToct that the sign¬ 
er had no authority is a {jrood denial 
of the slgrnature, where the denial is 
as specific as the circumstances will 
permit.—Marshall Field Co. v. Oren 
Ruffcorn Co.. 90 N.VV. 618, 117 Iowa 
157- 

(2) A verified answer allegring: that 
note was not executed by authority 
of the corporation or board of di¬ 
rectors Is sufTicient denial of the 
execution of the note to cast burden 
of provintf due execution on the 
plaintiff.—Aurelius-Swanson Mill- 

work Co. V. First Nat. Bank, 231 P. 
471, 107 Okl. 203. 

Proof of signing u-d of anthorisa- 
tlon is waived where, in an action on 
notes signed by corporation, by its 
treasurer, payable to himself, no af¬ 
fidavit IS filed as authorized by su¬ 
perior court rule, although otherwise 
plaintilt V/ould have had burden of 
proving general authority and spe¬ 
cific authorization.—Gilman v. F. O. 
Bailey Carnage Co., 131 A. 138, 125 
Me. 108. 

IB, N.Y.—Goff V Star Printing Co., 
21 Abb.N.Cas. 211. 

19. U.S.—Simon v. American Tobac¬ 
co Co.. C.C.N.Y., 192 F. 662. 

SO. Md.—^Knickerbocker L. Ins. Co. 

V. Hoeske,* 32 Md. 317. 

Pa.—Mancia v. Marquette Nat. Fire 
Ins. Co., 124 A. 333, 280 Pa. 174. 


21. Cal —II G Bittleston Law, etc . 
Agciir\ v. Howard, 156 P. 515, 172 
Cal .357. 

14a CJ. p 851 note 22. 

22. I^a—George M Cox, Inc., v. 
Eddy. 189 So 283, 102 La. 802. 

N.Y—-Wills V. Howland, 102 N T.R. 
386, 117 Applllv 122. affirmed 103 
NYS 1151. 119 App.Div. 866 
WVa—Que.senberrv v IVople’s 

Building, Loan A Savings A.ss*n, 30 
SE 73. 44 WVa. 512. 
lia C.J p 831 note 22 [c], fe] (1). 
C3)-(5). Igl. ' 

Verification by secretary held .suf¬ 
ficient in action on note purporting to 
be that of the corporation, by its 
president —Marshall Field Co. v 
Oren Huffcorn Co., 90 N W. 618, 117 
Iowa 157. 

Tbe cashier of a national hank is 

the proper officer to swear to its 
statement of claim in a suit on a 
note discounted by it.—National 
Surety Bank of Philadelphia v. 
Ktiritzkin, 26 Pa IMst. 1013, 46 I’a.Co 
177. 

23. S C.—F’almetto Guano Corpora¬ 
tion V. Green. 136 S.E 132. 138 S. 
C. 106—Southern Cotton Oil Co. v. 
Lightsey, 84 SB. 301, 100 SC. 41. 

24. Colo.—Barrett Min. Co. v. Tap- 
pan, 2 Colo. 124. 

Iowa.—Independent Order of For¬ 
resters V. Scott. 272 N.W. 68, 223 
Iowa 105. 

Mo.—Kansas City Building & Loan 
Ass’n No. 6 v. Harding, App., 58 S. 
W.2d 796. 

Ohio.—Standard Fashion Co. v. Dean, 
8 Ohio S. P. 389, 7 Ohio N.I*. 

127. 

Porto Rico.—^Nazario v. Atlas Assur¬ 
ance Co., 24 Porto Rico 336. 
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Manager 

Under a .«itatute requiring a state¬ 
ment bv a materialman to bo veri¬ 
fied, without designating who shall 
make the venflention, similar to an¬ 
other statute authorizing a verifica¬ 
tion by any person who knows the 
facts, the verification of a material- 
man’s claim may be verified by the 
manager of the materialman’s cor¬ 
poration made on behalf of the corpo¬ 
ration.—Sunset Lumber Co v. Smith, 
272 P. 1068, 95 Cal App. .31)7. 

25y. Iowa—Independent Order of 
Foresters v. Scott, 272 N.W. 68, 223 
Iowa 105. 

26. N C. —Godwin v. Carolina Tel., 
etc., Co., 48 S E 636. 136 N.C. 258, 
103 Am.S n. 941, 67 L.RA 251. 

Porto Rico—Nazario v. Atlas Assur¬ 
ance Co., 24 Porto Rico 336—Ro¬ 
sado V Ponce Railway & Light Co , 
18 Porto Rico 593. 

14a C J. p 851 note 22 [e] (3). ff]. 

▼arlflcatioa by assistant district 
manager has been held suffltdent un¬ 
der a statute requiring verification by 
an officer.—Southern C’otton Oil Co 
V. Lightsey, 84 S.E. 301, 100 S.C. 
41. 

27. Mo.—Kansas City Building & 
Loan Ass’n No. 6 v. Harding, App.. 
58 SW.2d 795. 

Ohio.—Standard Fashion Co. v. Dean. 
8 Ohio S. & C.P. 389, 7 Ohio N.P. 
127. 

14a C.J. p 851 note 22 [d], [e] (2), 
(6). (7). [h]. 

Attorney as <<ofllcer” 

N.Y.—In re St. Lawrence, etc., R. 

Co., 31 N.E. 218, 133 N.Y. 270. 
Acceptance of verification as dis- 
oretlonary 

Under a statutory provision that. 
I when there Is an exception of want 
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verified does not fall within the restrictions of a 
statute which applies to natural persons only.28 

A verification by affidavit or oath should at least 
substantially comply with the statutory requirements 
as to its form, requisites, and sufficiency and it 
has been held that statutory provisions regarding 
the verification of pleadings by agents and attor¬ 
neys apply to the pleadings of corporations as well 
as those of natural persons.^O The verification 
must show that it is made on behalf of the corpo¬ 
ration and that the officer or agent making it has 
authority from the corporation to do so.^i It has 
been held under the various statutory provisions 
that an affidavit or verification, if made by an offi¬ 
cer of the corporation, should contain an averment 
that he; is such officer ;32 and that, if it is made by 


an agent or employee, it should show his connection 
with the corporation, the character of his agency, 
and why it is not made by an officer of the corjK)- 
ration;33 but that it need not state why it is not 
made by the corporation itself.^^ Under some stat¬ 
utes, the verification of an officer, agent, or attorney 
may be made on information and belief and 
when made by a corporate officer he need not set 
forth the grounds of his belief as to matters not 
stated on his knowledge,or, if he swears that the 
facts set forth arc true, he need not aver informa¬ 
tion and belief. 37 If made by an agent, attorney, 
or other individual, on his personal knowledge, the 
affidavit should disclose specific or exclusive knowl¬ 
edge on his part of the facts,^^ and should state the 
grounds of his belief as to all matters not stated on 


• f verlflcatuin, the court may in Its 
discretion allow the verification sup¬ 
plied or amended, the acceptanc-e of 
a verifleation by the attorney of the 
corporation to a partition petition as 
proper is discretionary.—Duba<*h 
1 number Co v. Carroll I-iumber Co., 
4 IjaApp. H4 0. 

28. * Ohio—Standard Fashion Co. v 
Uean, 8 Ohio S. & C.P 380, 7 Ohio 
N.l*. 127. 

29. Cal.—In re Clo.se. 39 P. 1067, 106 
(’•nl 574 

Til—N%‘W Y<»rk Bond & Mort>fajje Co 
V Mi Williams. 263 Ill App in4. 
14a C.J. p 852 note 23, 

▼eriflcatloiL held suacieiit 

That president of corporation 
plaintiff staled by dcpo.silion that "he 
had read the forcKOingr complaint, 
and knew the contents thereof, and 
that the facts slatod therein are 
true," while not in precise form of 
lanKuaK^ <»f the statute, it conformed 
substantially thereto, and was .suffi¬ 
cient to verify complaint, in compli¬ 
ance with a statute requirinfi: the 
complaint to be verified in order to 
form a basis for issue of preliminary 
injunction --City of I.*os Angeles v 
Superior Court of T.iOs Angeles ('’oun- 
ty. 238 r 670, 106 Cal 445 
14a (\J p 852 note 23 Ti]. 

Allldavlt verified hy caslUer of 
bank hedd invalid for not slating 
that the president was out of the 
county.—First Nat Bank v Sanders 
Bros.. l'72 S W. 689, 162 Ky 374. 
Stating appUcabiUty of statute 

A statement that the case is In¬ 
cluded in one of the classes defined 
in the statute providing for a verifi¬ 
cation by an agent or attorney must 
be contained in a verification of a 
pleading by an agent or attorney of 
a corporation.—Bullock Beresford 
Mfg. Co. v. Hedges, 81 N.B. 171, 76 
Ohio St. 91. 

Form, requisites, and sufficiency of 
verification in general see the 
C.J.S. title Pleading S8 359-364, 


also 49 C.J. p 596 note 13-p 601 
note 4. 

30. Kan.—Hornlck v Unitin Pac. Tl 
Co, 118 V 60. 85 Kan 568. 38 1., R. 
A .N S . 826. Ann Cas 1913A 208 

Ohio.—Bullock Beersford Mfg Co v. 
Ifcdge.s, 29 Ohio (!ir Ct. .388, 10 

Ohio Cir.Ct .N S.. 14. affirmed 81 
NE. 171, 76 Ohio St. 91. 

Pa—Mintz V. Tn-County Natural 
Oaa Co, 103 A. 285, 259 Pa. 477 

31. (''olo.—Barrett Min. Co. v. Tap- 
pan. 2 Colo. 124. 

32. Hel—Wilmington Sash & Door 
Co V Taylor. 82 A 86, 25 Del. 528 

14a CJ p 852 note 23 [c], [j] (1). 

Facts of election or appointment need 
not be stated 

A verification of a petition by a 
rorpor.'itlon, signed by one who is de¬ 
scribed therein as vice president of 
the corporation, is sufficient without 
setting out the facts of his election 
or appointment as an officer —in re 
Close. 39 P. 1067, 106 Cal 574 

33. Pa—Manciu v. Marcpn'tte Nat 
Fire Ins. Co., 124 A. 33.i, 280 Pa 
174 

I4a C.J. p S52 note 23 [ej (4), Fh] 
(3)-(7) 

Affidavit held insnlficlent 

An affidavit fhut affiant is the state 
agent of defendaiil, and that it is his 
duty to make such affidavit, inas¬ 
much as no officers of the compan> 
iieller able to do so are residents 
\Mthin the state. Is not sufficient — 
Wakcly v Sun Ins Office <»f I.i(>ndon, 
Eng. 92 A, 136. 246 Pa. 268. 

Xf made by the bnelneee manager 
it need not state why it is not m.ide 
b> an officer of the corporation.—Erie 
Boot, etc, Co V. Eichenlaub, 17 A 
889, 127 Pa. 164. 

34. Kan.—Hornick v. Union Pac U. 
Co.. IIS P. 60, 85 Kan. 568, 38 
L. K.A..N.S., 826, Ann.Cas.l913A 208 

N Y —Treen Motors Corporat ion v 
Van Pell, 174 N.Y.S. 500, 106 Misc 
357. 


35. Colo.—Tulloc'h V. Belleville 

Pump, etc.. Works, 31 P. 229, 17 
Colo. 579. 

36. N Y —Treen Motors Corporation 
V Van Pelt, 174 N Y S. 500. 106 
Misc 357—Johnson v (\ase, 162 N. 
YS 841, 97 Misc 247. affirmed 165 
N.Y.S. 109.3, 179 App Div. 948. 

14a C J. p 852 note 23 [el (1). (f]. 

Aflldavlt of defense by bnelneee 
manager need not set forth his in¬ 
formation and belief, or any special 
knowledge of the facts.—Andrews v. 
Blve Ridge Packing Co.. 55 A 1059, 
206 Pa. 370—Erie Boot, etc . Co. v. 
Eichenlaub, 17 A. 889, 127 Pa 164 

37. Pa.—J. B. Colt Co. v. Shirk. 3 
Pa.Dist. & Co. 665. 

38. I’a.—Wakely v. Sun Ins Office 
of London. Eng, 92 A. 136. 246 
Pa 268. 

Porto Rico—Rosado v Ponce Rail¬ 
way & Light Co., 18 Porto Rico 
593. 

14a C.J p 852 note 23 [h] (3)-(6). 

Aflldavlt by corporatlon’e attorney 
in the case, not importing that he 
IS conversant with the facts, but 
stating that he verily believes, from 
information Kiven him by the cor¬ 
poration, that nothing is due plain¬ 
tiff, is not a sufficient affidavit with 
a plea to set aside an office judg¬ 
ment —Que*senberry v. People’s 
Building, Loan & Savings Ass’n, 30 
SE. 73. 44 W.Va. 512. 

▼erlfiod denial by stockholder of 
the execution of corporate notes, 
without anything in the pleading or 
verification to show that he possessed 
any knowledge whatever of the busi¬ 
ness affairs or transactions of the 
corporation during the tune in ques- 
tiiin. Is. insufficient to overcome the 
presumption that the notes were duly 
executed.—National City liank of 
Minneapolis v. Zimmer Vacuum Hon- 
ovalor Co., 156 N.W. 265, 132 Minn. 
211 . 
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his personal knowledge;** and if he states that he 
has personal knowledge of the facts he may also 
state that he believes them to be true.^® It has been 
held that an affidavit on information and belief is 
not sufficient to raise the issue of want of author¬ 
ity to execute a contract for a corporation.^ i In 
determining the sufficiency of a verification, the 
pleading and its verification must be considered as a 
whole. 

c. Suits in Equity 

A bill in equity by a corporation, If algned by coun¬ 
sel, need not be sealed with the corporate seal: but a 
corporation defendant’s answer In equity should general¬ 
ly be under the corporate seal. The corporation’s bill or 
answer may be verified by an officer or other person 
having knowledge of the facts. 

A bill in equity by a corporation, signed by coun¬ 
sel, is sufficiently authenticated, and need not be 
sealed with the corporate seal.^* If a bill is veri¬ 
fied, the officer or other person who has the prin¬ 
cipal personal knowledge of the facts should swear 
to them,^^ and if made by an officer it should be 
made by one who is authorized to di) so.^® If a cor¬ 
poration defendant is not an indispensable party, 
its answer may be verified by an officer of a code¬ 


fendant company having the substantial interest in¬ 
volved, where he is the most familiar with the 
facts.^* 

A corporation defendant’s answer in equity gen¬ 
erally should be under its corporate seab^"^ and not 
under oath,^* and if the answer is put in without 
seal it may be suppressed as irregular but the 
seal may be dispensed with by leave of court, if ob¬ 
tained before answering,*® and it is dispensed with 
also under some rules of court by verification of 
the pleading by a corporate officer,*^ or by the 
agent charged in the bill as being guilty of the acts 
complained of;** and in some states the seal is 
rendered unnecessary by statute.** No particular 
form of seal is necessary,*^ but its authenticity must 
be established by attestation of the proper officer.** 

§ 1337. —- Issues, Proof, and Variance 

General rules as to Issues, proof, and variance ap¬ 
ply In an action by or against a corporation. 

The issues presented by the pleadings in actions 
by and against corporations, the evidence admissible 
and the matters that must be proved thereunder, 
and questions of variance between pleading and 


39. N.Y.—HiKh Rock Knlttinp Co, v. 
Bronner, 43 N.Y.S. 725, 18 Miac, 
627. 

14a C.J. p 852 note 23 [e] <2). 

40l Mo.—K ansas Oily Building & 
Lioan Ans’n No. 6 v. Harding, App., 
58 S.W.2d 795, 

Ohio.—Bullock Beresford Mfg. Co. v. 
Hedges. 81 N.E. 171, 76 Ohio St. 91. 
Xa a oorporatioB’a unlawful dotain- 
•r action, a nupportlng affidavit made 
by an Individual as plaintiff's agent 
and attorney and stating that the 
facts stated in the complaint are 
true, and duly subscribed and sworn 
to, is proper as against the claims 
that the affidavit purported to be 
made by the corporation and that the 
individual had no personal knowledge 
of the matters verified.—Kansas City 
Building & Loan Ass'n No. 6 v. Hard¬ 
ing, Mo.App., 58 S.W.2d 795. | 

41. Tex—National Rys. of Mexico v. 
Escontrlas. Civ.App., 19 S.W.2d 76. 

42. Minn.—National City Hank of 
Minneapolis v. Zimmer Vacuum 
Renovator Co.. 156 N.W. 266, 132 
Minn. 211. 

Tex.—Joske Bros. Co. v. Eddingston, 
Civ.App.. 123 S.W.2d 406. 

Zdantity of officer 
Where corporation’s plea of priv¬ 
ilege to be sued in city of Its domi¬ 
cile was signed in the corporation's 
name “by G. B. Peyton, Ass'l Treas.," 
verification reciting merely “Sub¬ 
scribed and sworn to by G. B. Pey¬ 
ton," considered with the plea, suffi¬ 


ciently identified the person execut¬ 
ing the verification as an officer and 
agent of the corporation.—Joske 
Bros. Co. V. Eddingston, supra. 

43. W.Va,—Washington Nat. Bldg., 
etc, Assoc. V. Bu.ser, 57 S.E. 40. 
61 W.Va. 590—Moundsville v. Ohio 
River R. Co., 16 S E. 514, 37 W. 
Va. 92, 20 L..R.A. 161. 

14a C.J. p 853 note 26 
Signing and verifying pleadings in 
equity in general see the C.J.S. ti¬ 
tle Equity fiS 180-190, also 21 C.J 
p .367 note 4-p 373 note 25. 

44b N.J.—Youngblood v. Schamp, 16 
N.J.Eq. 42. 

45. N.J.—Leader Holding Corpora¬ 
tion V. McLlntock, 191 A. 768, 121 
N.J.Eq. 542. 

Beorstary of corporation is not by 
virtue of his office authorized to 
make affidavit of noncollusion annex¬ 
ed to corporation’s bill of Interplead¬ 
er.—Leader Holding Corporation v. 
McLintock, supra. 

46. Md.—Davis v. Baltimore, etc., 
R. Co., 62 A. 672. 102 Md. 371. 

14a C.J. p 853 note 28. 

47. Fla.—Schultz v. Freeland, 146 
So. 257, 107 Fla. 286. 

W.Va.—Cunningham v. Birch River 
Lumber Co,, 109 S.E. 261, 89 W.Va. 
326—Teter v. West Virginia Cent. 
& P. Ry. Co., 14 S.B. 146, 36 W.Va. 
433. 

14a C.J. p 863 note 29. 

46. U.S.—Coca Cola Co. v. Gay-Ola 
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Co., Tenn., 200 F. 720, 722, 119 C. 
C.A. 164. 

14a C.J. P 853 note 30. 

49. Ill.—Fulton County v. Mississip¬ 
pi, etc., R. Co., 21 111. 338. 

50. N.J.—Ransom v. Stonington Sav. 
Bank, 13 N.J.Eq. 212. 

51. U.S.—Payerwea then v. Tnisteps 
of Hamilton College, C.C.N.Y., 103 
F. 646. 

14a C.J. p 853 note 34. 

53. U.S.—Fairbanks, Morse & Co. v. 
Texas Power & Light Co., C.C.A 
Tex, 32 F.2d 693, followed in Fair¬ 
banks, Morse & Co. v. Texas Elec¬ 
tric Service Co., 32 F.2d 696, cer¬ 
tiorari denied Texas Electric Serv¬ 
ice Co. v. Fairbanks, Morse & Co., 
50 S.Ct. 29, 280 U.S. 573, 74 L.Ed. 
625, and certiorari denied Texas 
ri»wer & Light Co. v. Fairbanks, 
Morse & Co., 50 S.Ct. 29, 280 U.S. 
573, 74 L.Ed. 625. 

53. Miss.—Masonic Ben. Assoc, v. 
Simmons, 88 So. 791, 86 Miss. 470. 

54. N.J.—Hansom v. Stonington Sav. 
Bank, 13 N.J.Eq. 212, 213. 

14a C.J. p 853 note 36. 

55. Del.—Hopper v. Fesler Sales Co.. 
100 A. 791, 11 Del.Ch. 256. 

14a C.J. p 868 note 37. 

Answtr oontainlng a mm **soroll 
seal** which Is not shown to be the 
seal of the corporation, is not prop¬ 
erly authenticated, and does not pre¬ 
clude the court from entering a de¬ 
cree pro confesso.—Schultz v. Free¬ 
land, 145 So. 257, 107 Fla. 286. 
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proof, have been partially treated in particular re¬ 
spects in other connections, with regard to corpo¬ 
rate existence supra § 1327, corporate name supra § 
1328, and corporate powers supra § 1330. 

The precise scope of the issue presented by a plea 
of nul tiel corporation is determined by the terms of 
the plea.®® An early rule required a corporation 
plaintiff to prove its corporate existence but it 
did not make it necessary for corporate existence to 
be proved in a suit by individuals in their own 
names in trust for a company, where they held the 
legal title.®® Under the modern rule, as announced 
supra § 75, plaintiff is required to prove the corpo¬ 
rate existence of itself or that of defendant only 
where such fact is put in issue by the pleadings, and 
only in such case is evidence admissible as to the 
fact of corporate existence®® or want of corporate 
existence.®® Moreover if plaintiff’s corporate ex¬ 
istence is properly put in issue his failure to of¬ 
fer proof thereof is fatal to his right to recover.®^ 
If the creation of a corporation is not a material 
issue, it need not be proved, although alleged;®- 
and a corporation plaintiff need prove only such 
facts as arc necessary to show its corporate ex¬ 
istence, although it alleges more facts respecting its 
existence and organization than are necessary.®® 


A corporation suing in its new name to enforce 
rights accruing before the change of name must 
prove that the corporate identity is the same.®^ 
Generally the evidence on the issue of corporate 
existence is limited to' the question of the existence 
de facto of a corporation, under an authority sanc¬ 
tioning such a corporation de jure; in other words, 
mere irregularities in organization cannot be shown 
collaterally, where there is no defect of power, as 
announced supra § 94. In an action by a corpora¬ 
tion on contract, evidence that it is insolvent and 
has ceased business is not admissible under a plea 
of dissolution, since dissolution will not be implied 
from such facts.®® 

Authority of officers and agents. The general 
rules of pleading determine the scope of issues 
raised by pleadings as to the authority of corporate 
officers and agents,®® and as to the necessity of 
proving such fact.®*^ An allegation that a contract 
was made with a corporation is supported by proof 
that it was made with the president and directors of 
the company;®® and an allegation that tortious acts 
were committed by a corporation, or under its di¬ 
rection, IS sustained by proof that the acts were 
done by an officer acting in behalf of the corpo¬ 
ration®® or by an agent or employee,*^® without 


56. N J. —Belvldere Water Co v. 
Belvidere, 83 A. 241, 82 N.J Law 
601. 

N.Y.—McFarlan v. Triton Ina. Co., 4 
Den. 392. 

riea of nul liM corporation Kenerally 
see supra 9 1327 e. 

57. U.S.—U. S V. Home In.M. Co.. 
Ct.Cl., 22 Wall. 99. 22 L Ed. 816. 

Necessity and burden of proof as to 
corporate existence Renerally see 
supra I 75 and infra § 1338. 

58. I’a.—Wolf V. Goddard, 9 W’^atts 
644. 

59. Mo.—Serat v. Winter. 262 S.W. 
66, 218 Mo.App. 60. 

60i Ga.—Stephens v. Bibb Inv. Co., 
187 S.E. 709. 54 Ga App. 321. 

14a C.J. p 853 note 43. 

DafsadaiLt cannot introAnoc cvl- 
Aanoa to disprove plaintlfC’s corpo¬ 
rate entity where the suit is brought 
in name of a corporation, and there 
Is no plea denying its existence.— 
Ayash v. Wm. Gerst Brewing Co., 94 
S.E. 282, 21 Ga.App. 264. 

Vorfaltnre of charter 
A corporation made a party defend¬ 
ant may introduce evidence to show 
that Its charter had been forfeited 
before the filing of the action.—^Wat¬ 
kins V. Mayer, Mo.App., 103 S.W.2d 
669—Watkins v. Mayer, Mo.App.. 103 
S.W.2d 566. 

Mont.—Minneapolis Threshing 


Mach. Co. v. Stanford Mercantile 
Co., 197 P. 993. 59^ Mont 359. 

N.y.—Old & Wallace v. Joseph R 
Marquette, Jr.. Inc., 170 N.Y.S. 84, 
183 App-Dlv. 683. 

Or.—Strang v. Oregon Washington R 
& Nav, Co.. 163 P. 1181, 83 Or. 644. 

Philippine.—La Compania Cia Gen. de 
Tabacos v. Trinchera, 7 Philippine 
689. 6 Off.Gaz. 239. 

68. Ala—Burke v. Curtis Aeroplane 
Motor Co.. 85 So. 703, 204 Ala. 354. 

Minn.—Pinch v. Le Sueur County Co¬ 
op. Co.. 150 N.W^ 226, 128 Minn. 78. 

14a C.J. p 853 note 44. 

63. N.Y.—W^ood V. Jefferson County 
Bank, 9 Cow. 194. 

64. Tex.—Nelson v. Detroit & Secur¬ 
ity Trust Co., Com.App., 56 S.W.2d 
860, affirming, CIv.App., 38 S.W.2d 
360. 

65. Mo,—Butchers*, etc.. Bank v. Pu¬ 
litzer, 11 Mo.App. 594, 

66 . Mo. — Sorat v. Winter, 262 S.W. 
GO. 218 Mo.xXpp. 60. 

Tex.—Midsig Corporation v. Dickson, 
Civ.App., 271 S.W. 654. 

14a C.J. p 854 note 55. 

67. S.C.—Boling v. Clinton Cotton 
Mills. 161 S.E. 195, 163 S.C. l3. 

Tex.—Cyrus W. Scott Mfg. Co. v. 
Minis, Civ.App., 67 S.W.2d 885— 
Midsig Corporation v. Dickson, Civ. 
App., 271 S.W. 664. 

Scope of such authority must be 

proved if such issue is raised al¬ 
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though there Is no verified denial of, 
or affidavit denying, the authenticity 
of his act or signature—Krueger v. 
Vogel’s Farm, 190 A. 98, 16 N.J.Mlsc. 
209. 

Sffset of failurs to prove 

Plaintiff corporation’s failure to 
show its managing director’s author¬ 
ity to make oral trust agreement 
with defendant does not defeat its 
cause of action for accounting of div¬ 
idends on stock held in trust for it. 
—Steaua Romans Soeietate Anonima 
Pentru Industria Petroleului of Bu¬ 
charest V. Woodman, D.C.Pa., 2 P. 
Supp. 303, reversed on other grounds 
Woodman v. Steaua Romans Socie- 
tate Anonima Pentru Industria Pe- 
trolcului of Bucharest, C.C.A., 61 F. 
2d 1047. 

68. Hi.—Insurance Co. of North 
America v. McDowell, 50 111. 120, 
99 Am.D. 497. 

Bvideaos of prssids&t*s snthorlty 

to act for board of directors is ad¬ 
missible under general allegations 
that acts were done by corporation.— 
Oklahoma City General Hospital v. 
Weathers, 294 P. 98, 147 Okl. 26. 

69. Ala.—Hart v. Jones, 70 So. 206, 
14 Ala.App. 327. 

14a C.J. p 855 note 57. 

TOl Ala.—Union Naval Stores Co. v. 
Pugh. 47 So. 48, 156 Ala. 369. 

Xa action oa the ease against cor¬ 
poration, corporate act may be prov- 
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showing^ that the acts were ordered or ratified by 
the stockholders or directors of the company 
but, where the action is against the corporation and 
individuals as for a joint tort, evidence of the cor¬ 
poration’s authorization or ratification of the 
averred participation is essential.^^ Under an al¬ 
legation of a corporate contract, regular in form 
and having the indicia of corporate execution, and 
denial of the execution thereof, plaintiff need not 
prove the authority of the corporate officer to ex¬ 
ecute the contract,^® nor is such proof necessary un¬ 
der defenses relating to consideration and admitting 
authority but under an allegation of corporate 
contract and denial thereof, defendant generally 
may show want of authority of its corporate officers 
or agents and there is also authority to the ef¬ 
fect that, where the contract sued on is denied, de¬ 
fendant corporation may prove that it has not con¬ 
tracted at all, because it has not spoken through 
agents authorized to contract.^® If an answer puls 
in issue the authority of the officer or agent who 
executed a contract in behalf of defendant corpo¬ 
ration, the exclusion of evidence of such want of 
authority is error,*^7 and this is also true although 
the want of authority has not been specially plead¬ 


ed, if plaintiff has waived such failure.*^* Where 
the answer relies simply on the want of power of 
the corporation, defendant cannot afterward ob¬ 
ject that plaintiff has not shown that the officers 
were empowered by the corporation.^® Evidence 
of agency by estoppel is admissible, notwithstand¬ 
ing it has not been specially pleaded, where the cor¬ 
poration defendant merely pleads a general denial, 
which does not call for a reply, and plaintiff there¬ 
by is afforded no opportunity to plead the circum¬ 
stances giving rise to the estoppel.®® 

Evidence of ratification of the acts of corporate- 
officers or agents is generally admissible under a 
general averment of authority,®^ or under allega¬ 
tions that the acts were done by the corporation;®- 
but there is authority to the contrary.®® Where a 
suit is brought in the name of a corporation by the 
authority of the individual members thereof, evi¬ 
dence of a subsequent ratification by the governing 
body at a regular meeting in proper form may be 
admitted without pleading it.®'^ 

Cause of action and defenses. General rules of 
pleading determine the scope of the issues presented 
by the pleadings as to the cause of action and de¬ 
fenses,®*'> and such general rules of pleading are de¬ 


ed by showing: act was done by agent 
In line and scope of authority, if 
rule of respondeat superior is ap¬ 
plicable.—tJlidden Co. v. l.ianey, 175 
So. 234 Ala. 475—Alabama Power 
Co. V. Shaw. Ill So. 17, 215 Ala, 436 
—Central of Georgia R, Co. v. Kim- 
ber, 101 So. 827. 212 Ala. 102. 

71- Ala.—Alabama I’ower Co. v. 
Shaw, 111 So. 17. 215 Ala. 436— 
Central of Georgia Ky. Co. v. Kim- 
ber, 101 So. 827, 212 Ala. 102— 
Union Naval' Stores Co. v. Pugh, 
47 So. 48. 156 Ala. 369. 

72. Ala.—Crescent Motor Co. v. 
Stone. 94 So. 78, 20S Ala. 137. 

73. Mont.—Alley v. Butte & West¬ 
ern Mining Co.. 251 P. 617, 77 Mont. 
477—^Helena Nat. Bank v. Rocky 
Ml. Tel. Co., 51 P. 829, 20 Mont. 
379. 63 Am.S.R. 628. 

74. Mont.—Alley v. Butte & Western 
Mining Co., 251 P. 617, 77 Mont. 
477. 

75. Ark.—Anderson-Tully Co. v. Gll- 
lett Uumber Co., 244 S.W. 26, 166 
Ark. 224. 

14a C.J. p 855 note 60. 

Bvldanoe held Inadmissible 

Kvidence that defendant corpora¬ 
tion's president was without author¬ 
ity to make the contract sued on on 
behalf of the corporation has been 
held inadmissible where such defense 
is not pleaded.—^Penick & Ford v. C. 
Lagarde Co., 83 So. 787, 146 La. 611. 

76. N.Y.—Catholic Foreign Mission 
Soc. V. Oussani, 109 N.E. 80, 215 N. 


Y. 1, AnnCas.l93 7A 479, distin¬ 
guishing Thomas Gordon Malting 
Co. V. Bartels Brewing Co., 100 N. 
E. 457, 461. 206 NY. 528. 

14fi C.J. p 855 note 61. 

77. N Y.—Farmer, etc , Type-Found¬ 
ing Co. V. Humboldt Pub. Co., 57 
N.Y.S. 821, 27 Mise. 314. 

78. Idaho.—^Hud.son v. Kootenai Fox 
F'arms Co.. 272 V, 704, 47 Idaho 
68 . 

79. Cal.—Smith v. Eureka Flour 
Mills Co., 6 Cal, 1. 

80. Mo—Thirnmig v. General Talk¬ 
ing Picture.^ Corporation, App., 85 
S.W.2d 20S. 

81. Okl.—Ardmore Hotel Co. v. J. 
B. Klein Iron & Foundry Co, 230 
P. 734, 73.5, 104 Okl. 125, quoting 
Corpus Juris. 

14a C.J. p 855 note 64. 

83. Okl.—Oklahoma City General 
Hospital V, Weathers, 294 P 98, 
147 Okl 25—.\rdmore Hotel Co. v. 
J. B. Klein Iron & Foundry Co, 
230 P. 734, 735, 104 Okl. 126, quot¬ 
ing Corpus Juris. 

14a C.J. p 855 note 65. 

Vote executed before inoorporatioa 
Under a complaint alleging execu¬ 
tion by defendant corporation of the 
note sued on, it may be shown that, 
although executed on its behalf be¬ 
fore Its incorporation by its promot¬ 
er, it ratilled it after incorporation. 
—Scandinavian-American Bank v. 

Wentworth Lumber Co., 199 P. 624, 
101 Or. 161. 


83. Batlfloatiou of unauthorised deed 

of trust by the board of directors of 
a corporation, by silence and appar¬ 
ent acquiescence after knowledge of 
the deed, eannot be raisi^d where not 
pleaded—Grafeman Hairy Co. v 
North we.stern Bank, 288 S.W, 369, 
315 Mo. 819. 

84. Tex —I>e Zavala v. Daughters of 
the Republic, 124 S.W. 160, 68 Tex 
Civ. App. 19. 

85. N.T—Old & Wallace v. Joseph 
R. Marquette, Jr, Inc., 170 N.Y S 
84, 183 App.Div. 58.3. 

14a C.J. p 853 note 49. 

Issues held raised by pleadings 
In corporation’s a(*tion for balance 
of purchase price of bonds, the ques¬ 
tion of whether the cash tran.saclion 
shown by the minutes was merely a 
devise to conceal the fact that the 
corporation was paying an exre.ssiv»* 
price for land.—Big Spring Electric 
Co. V. Kitzmlller. 110 A. 783, 268 Pa. 
34—14a C.J. p 863 note 49 laj. 

Defense of ultra vires docs not 
raise the question whether president 
of corporation executed note.s for his 
personal benefit.—Merchants’ Refrig¬ 
erating Co. V. Fenchel Realty Co., 166 
A. 276, 9 N.J.Misc. 971. 

Validity of note 

Allegation that corporate plaintiff 
obtained note in violation of Bank¬ 
ing Law presents triable issue as to 
validity of note.—Gerard Commercial 
Corporation v. PletrantonJo, 231 N Y 
S. 493, 133 Misc. 188. 
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terminative of the necessity of proof thereof,and 
the evidence admissible thereunder.8*^ A general 
denial ordinarily puts in issue all the material aver¬ 
ments of the adverse pleading,®® The invalidity of 
a corporate contract which is void and unenforce¬ 
able, and is so determinable from its face as a 
matter of law, may be invoked as a defense with¬ 
out being specially pleaded;®® and although a cor¬ 
poration seeking to avail itself of the defense of 
ultra vires, or want of power to make a contract, 
must specially plead it, as announced supra § 1331 
b, it may raise the issue that it did not enter into 
the contract by denying the existence of the con¬ 
tract and answering that it did not enter into the 
same, and thereby raise the issue that there was no 
contract, and place the burden on plaintiff to prove 
it, and where the issue is thus joined it may show 


lack of authority in its officer or agent to enter 
into the contract.®® Where a complaint against a 
corporation contains two counts, one for money 
loaned and the other on a note given therefor, plain¬ 
tiff may recover under the first count without prov¬ 
ing that the note was authorized by the directors.®^ 

The proof in actions by®® or against®® corpora¬ 
tions must, of course, conform to the pleadings, a 
material variance being fatal. 

§ 1338. Evidence 

The usual rules of evidence in civil actions apply to 
actions by and against corporations. 

Presumptions. The rules in regard to presump¬ 
tions that apply to private persons in civil actions 
generally apply to corporations in actions by or 


86. N.Y.—Dench & Hardy Co, v. 
.Tohn J. Hanson, Inc., ‘287 N Y.S. 
435, 247 App.Div. 355 

The oocarrenoe or fnlflllment of 
coadltiona on which the ri|?ht of re¬ 
covery depends niu.Ht be proved by 
plainlifT.—Dealers’ Granite Corpoia- 
llon V. Fnubion, Tex.Civ App., 18 S 
W.2d 737. 

Zhjnry by oorpora.tloA or partnership 

In employee's action for noKliRence 
where plaintiff In petition desonbed 
defendant as a corporation, joint 
stock company, or partnership, and 
denial of corporate exi.stence at lime 
of cause of notion was iinvenfled. 
emplo.vee had ri|?ht to assume that 
defendant was a <-orporation at the 
time of his injury and it was not 
necessary for him to prove that he 
was injured while worklnR for a 
partnership—Panama RefinliiK Po v 
Grouch. Tex., 124 S W^2d 988, affirm¬ 
ing, Civ.App., 98 S.W.2d 271. 

87. IT.S. —McAdoo v. Oregon CMty 
Mfg. Co., C.PA.Cal., 71 F.2d 879 

La—Baker v. Bowie Lumber Co., 92 
So. 129. 151 La. 598. 

Va.—Kconomlc Water Heating Corpo¬ 
ration V. Dillon Supply Co, 159 S 
E. 78, 156 Va. 597. 

14a C J, p 854 note 50. 

Bvldenca held admlsBible 

In action on written contract, tes¬ 
timony that all such contracts were 
subject to approval by corporation's 
president is admissible, as not in¬ 
consistent w'lth allegations in answer 
that defendant corporation never 
signed, accepted, adopted, or approv¬ 
ed such contract.—Bradley Advertis¬ 
ing V. Froug Stores, 101 S.W.2d 789, 
193 Ark. 639—14a C.J.. p 854 note 50 
la]. 

avidenoe held Inadmleeihle 

(1) In assignee’s action on corpo¬ 
ration's notes executed to director, 
evidence of directors’ incapacity to 
bind corporation because of transac¬ 


tion occurring subsequent to assign¬ 
ment was irrelevant, especially where 
not pleaded.—Elliott v. Normandie 
Corporation, 294 P. 776, 110 Cal.App. 
763—Merrill v. Normandie Corpora¬ 
tion, 294 P. 774, 110 Cal.App. 621. 

(2) In an action against one corpo¬ 
ration on a purchase contract, where¬ 
in the petition alleges the authoriza¬ 
tion of another corporation to pur¬ 
chase, evidence that the corporations 
were virtually one entity la inudmls- 
silde, us not corresponding with the 
pleadings, which allege only the mut¬ 
ter of the agency of one corporation 
for the other.—Ijong v. I..ehigh Coal 
& Navigation Co of New England, 
140 A. 871. 292 Pa 164 
14a C.J. p 84)4 note 50 [b] 

88. N.D—Jamestown Gas Co. v 

Ahearn. 188 NW 169, 48 N 1> 992 
Zn an action for conversion of mon¬ 
ey, where the complaint alleges de¬ 
fendant wrongfully and fraudulently 
converted money w'hich he had re¬ 
ceived while acting as plaintiff’s 
manager, defendant may show, under 
a gi'iierul denial, that he properly dis¬ 
bursed such moneys in ucnordancc 
W'lth directions of the officers of 
plaintiff corporation —Jamestown 

Gas Co V. Ahearn, supra. 

Under general denial to plea in 
avoidance that note to corporation 
w’a.s intended only to be subject to 
deiils of corporation, plaintiff i.s en¬ 
titled to show that corporation did 
owe debts—Steger Lumber Co. v 
.Steger, Tex.Civ.App, 285 S.W 1107 

89. Wash —^W’llUams v. Great 

Northern Ry. Co., 184 P. 340, 108 
Wash. 344. 

90. Ark.—Anderson-Tully Co. v. Gil- 
lett Lumber Co., 244 S.W 26, 155 
Ark 224. 

91. Cal.—Chicago First Nat. Bank 
V. California Nat. Bank, 4 Cal,Un¬ 
rep. Cas. 403, 35 r. 639. 

98. Ga.—Citizens’ Bank of Valdosta 
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V Valdosta Mill & Elevator Co., 
131 S.E. 126, 34 Ga.App. 713. 

14a C.J. p 854 note 52 

Variance held immaterial 

(1) Between charge that hank 
knowingly accepted payment of per¬ 
sonal note of one of plaintiff corpo¬ 
ration’s officers by check drawn by 
him op ctirporate deposit, and proof 
that note in question was made by 
officer to company, and indorsed iiy 
It through that officer to the bank, 
and It appears that the note was a 
renew'al or substitution of his prior 
individual obligation.—Citizens’ Bank 
of Valdosta v. Valdosta Mill & Ele¬ 
vator Co , supra. 

(2) Betw^een allegations, m action 
bv corporation on note, that note had 
bi*<»n sold and indorsed to a named 
corporation whose name had be*>n 
changed by charter amendment to 
that of pluintiff, and that plaintiff 
w'as legal owner and holder of note, 
and that suit was brought in name 
of plaintiff and proof showing note 
to he property of other corporation. 
—Tipton V. Board of Pensions of 
I’resbylerian Church in U.S3.A, Tex. 
Ci\ .Vpp, 82 S.W 2d 1041. 

An allegation of enprsaa employ¬ 
ment contract in complaint of attor¬ 
ney, suing corporation for compen¬ 
sation in addition to his salary as 
employee thereof for legal services 
rendered, precludes recovery thereof 
under implied agreement.—Klein v. 
Chicago Title & Trust Co., 14 N.E.2d 
852. 295 lll.App. 208. 

93. La.—Lombard v. Bowie Lumber 
Co., 92 So. 132, 151 La 606—Baker 
v. Bowie Lumber Co., 92 So. 129, 
151 La. 598. 

Me—Bean v. Camden I-umber & Fuel 
Co. 132 A. 892, 125 Me. 260. 

Pa—Long v. Lehigh Coal & Naviga¬ 
tion Co. of New England. 140 A. 
871, 292 Pa. 164. 

14a C.J. p 854 note 53. 
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against them.®* Accordingly, a corporation may be 
entitled to the benefit of a presumption in favor of 
the regularity of its acts and proceedings.®® A cor¬ 
poration is presumed to be present in the state in 
which it is incorporated.®® The courts cannot as¬ 
sume the corporate name of a litigant is other than 
that stated in the pleadings,®"^ and where a corpo¬ 
ration sues on an instrument executed to it, that the 
corporation plaintiff is the identical one in whose 
favor the instrument was executed may be inferred 
from identity of name.®® Presumptions which are 
not conclusive in an action by or against a corpo- 


19 

ration may be rebutted by clear and convincing evi¬ 
dence.®® 

Evidence as to corporate existence has already 
been discussed in §§ 74-76, presumptions and evi¬ 
dence as to corporate powers in § 958, and evidence 
as to authority of corporate officers and agents in 
§§ 1024-1033. 

Burden of proof. The general rules in regard to 
the burden of proof in civil actions apply in actions 
by and against corporations.^ Accordingly, plain¬ 
tiff has the burden of proving material allegations 
of his complaint in so far as put in issue,2 while 
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94. Mont.—Johnson v. Butte, etc., 
Copper Co., 108 P. 1057, 41 Mont. 
158, 48 L.R.A.,N.S.. 938. 

14a C.J. p 855 note 69. 

Assninpitlon of debts 

Where owner of business trans¬ 
fers Its assets to corporation in ex¬ 
change for capital stock therein, cor¬ 
poration Is presumed to have assum¬ 
ed debts of business and is prima fa¬ 
cie liable therefor.—Morrison v. Se¬ 
well, Tex.Civ.App., 4 S.W.2d 1029, er¬ 
ror dismissed. 

Benefloial nee 

Where corporation receives money 
in exchange for its note, It will be 
presumed that money was used for 
its benefit —Union Trust Co. of San 
Francisco v. Ensign-Baker Refining 
Co., 167 P. 613, 29 Cal.App. 641. 
Baowladgs / 

Where defendant acted as buyer 
and sales agent for plaintiff corpo¬ 
ration, plaintiff IS presumed to know 
what disposition was made of its 
own product, and what it received 
for its product from defendant.— 
Mathieson Alkali Works v. Arnold 
Hoffman & Co.. D.C.R.I.. 280 F. 132. 
96. U.S —Koehler v. Black River 
Falls Iron Co., Wis., 2 Black 715, 
17 L.Ed. 339. 

14a C.J. p 855 note 70. 

Performance of neoeaeary acts 

If condition is found to exist which 
presupposes performance of other 
acts necessary to make it lawful, 
presumption is raised that such other 
acts were performed, although mere 
proof of antecedent acts does not 
raise presumption of performance of 
subsequent condition.—Grand Rapids 
Furniture Co. v. Grand Hotel, etc., 
Co.. 70 P. 838, 72 P. 687, 11 Wyo. 128 
—14a C.J. P 855 note 72. 

96. N.Y.—Hartatein v. Seidenbach’s 
Inc.. 222 N.y.S. 404, 129 Misc. 687. 

97 . Tex.—Trustees of Motley Inde¬ 
pendent School Dist. V. Steck Co., 
Civ.App., 116 S.W.2d 434. 

9a U.S.—-Campbell & Zell Co. v. 
American Surety Co., C.C.Mass., 129 
F. 491, affirmed 188 F. 531, 71 C.C. 


A. 55, certiorari denied 26 S.Ct. 747. 
199 U.S. 607, 60 L..Ed. 331. 

99. Fraud of director 

The presumption of fraud which 
arises from violation of statute pro¬ 
hibiting director from voting on ques¬ 
tion in which he is Interested, or 
from being present at meeting while 
same is being considered, may be re¬ 
butted by clear and convincing evi¬ 
dence that transaction was fair and 
reasonable, and wholly free from all 
taint of fraud or unfairness.—Fine- 
frock V. Kenova Mine Car Co., C.C.A. 
W.Va., 37 F.2d 310. 

Contracts between corporations hav¬ 
ing common directorate as pre¬ 
sumptively invalid see supra S 789. 
Validity of contract between corpora¬ 
tion and director generally see su¬ 
pra S 781. 

1. Mont.—Johnson v. Butte, etc., 
Copper Co., lOR p. 1057, 41 Mont. 
158, 48 UR.A..NS.. 938. 

2. Mo.—Pord-Davls Mfg. Co. v. Mag- 
gee. App., 233 SW. 267. 

Ohio.—General Motors Corporation v. 
Moffett, 160 N.E. 878, 27 Ohio App. 
219. 

14a C.J. p 856 note 76. 

Capacity to anc 

Where plaintiff corporation alleges 
facts showing its own incapacity to 
sue at a prior date by reason of de¬ 
fault in payment of its franchise tax, 
it has burden of showing that it has 
been relieved of such incapacity.— 
Lyons v. Texorado Oil & Gas Co., 
Tex.Clv.App., 91 S.W.2d 375, error re¬ 
fused. 

Bzccution of contract 

(1) A parly claiming under a con¬ 
tract with a corporation, where in is¬ 
sue, has burden of proving making of 
contract.—Metropolitan Life Ins. Co. 
V. Henderson, C.C.A. Wash., 92 F.2d 
891. 

(2) He has burden of showing that 
contract was agreement of defend¬ 
ant corporation. 

U.S.—Ohio Boulevard Land Corpora¬ 
tion V. Greggory, C.C.A.Mich., 46 F. 
2d 263. 


Mich.—Murray v. Menzics Real 

Homes Co., 210 N.W. 217, 236 Mich. 

77. 

(3) He must also show that it was 
executed by corporation, unless ex¬ 
ecution is admitted in pleadings. 
Iowa.—Smoltz v. North Waterloo 

Meat Co., 224 N.W. 536. 

Or.—Kemppainen v. Suomi Temper¬ 
ance Soc., 275 P. 680. 128 Or. 643. 

(4) Other examples see 14a C.J. 
p 856 note 76 [a] (2), (3). 

Diractors* fraud 

Where corporation sues in equity to 
question contract made by it through 
its directors, and only theory on 
which bill is good is that corpora¬ 
tion may have contract set aside for 
fraud of its directors, participnt«»d 
In or at least known to other party 
to contract, burden is on corporation 
to show such fraud.—South Georgia 
Holding Co. V. Hiatt, D.C.Ga., 2 F. 
Supp. 91. 

OAoar's contract with corporation 

The burden is on one claiming un¬ 
der director’s or officer's contract 
with corporation to prove that it was 
made in good faith and was fair to 
corporation.—Harris v. United Serv¬ 
ice Co., 32 S.W.2d 618, 182 Ark. 779. 

Overcoming presumption 

In action for plaintiff’s salary as 
manager of defendant corporation, 
based on alleged resolution of board 
of directors which did not appear on 
records of corporation, burden is on 
plaintiff to overcome presumption 
that secretary of corporation per¬ 
formed duty imposed by statute of 
entering In the record proceedings of 
directors.—Graham v. Coos Bay, R. 
& E. K. & Navigation Co., 139 P. 337, 
71 Or. 393. 

Parol contract 

Where party asserts parol corpo¬ 
rate contract in lieu of written con¬ 
tract, he has burden of proving pa¬ 
rol contract, but he is not required 
to prove resolution of board of di¬ 
rectors approving change of contract. 
—Imeson v. Newport, etc.. Bridge 
Co., 12 Ky.Op. 492. 
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defendant has the burden of proving affirmative de- 
fenses.s 

Admissibility, The rules governing the admissi¬ 
bility of evidence in civil actions generally apply 
in actions by and against corporations.^ Any rele¬ 
vant and material evidence which is otherwise com¬ 
petent is admissible,® while facts logically irrele¬ 
vant and immaterial arc not admissible.® The acts 


of a corporation like those of an individual may be 
proved by facts and circumstances from which they 
may be inferred,"^ and need not be formally proved 
by its records.® Where one deals with a corporation 
under a written contract, undisputed and unambigu¬ 
ous, and a controversy arises solely over the qi\ps- 
tion whether the corporation has complied with its 
requirements, he is not ordinarily entitled to enter 


3. Tex.—Steger Lumber Co. v. Ste- 
ger, Civ.App., 286 S.W. 1107. 

14a C.J. p 856 note 77. 

Voapaymaat of lioouo or fraacliloe 
tax 

The burden of proving that corpo¬ 
ration plaintiff has failed to pay its 
license or franchise tax so as to en¬ 
title it to sue is on defendant. 

Cal.—^Alaska Salmon Co. v. Standard 
Box Co., 112 P. 454. 168 Cal. 667. 
III.—Lawren<-e P. Komano & Co. v. 
Baird & Warner, 262 Ill.App. 165. 

Knowledge or notice 

On issue as to corporation's lia¬ 
bility on general manager's repre¬ 
sentation as to corporate indebted¬ 
ness made to secure credit, burden is 
on corporation to prove that repre¬ 
sentation was false, and that lender 
on weight of it had reason to be¬ 
lieve it false, or knew facts sufficient 
to put him on inquiry.—Hartley v. 
Ault Woodenware Co., 97 S.E. 137, 
82 W.Va. 780. 

4. Mont.—Johnson v. Butte, etc.. 
Copper Co, 108 P. 1057, 41 Mont 
168, 46 L.HA..N.S.. 9.38. 

5. Ark.—Dierks Lumber & Coal Co. 
v. Kull, 4 S W.2d 926, 176 Ark 966. 

Ind.—Hoosier Lumber Co. v. Spear. 

189 N K. 633. 99 Ind.App. 532 
Mass.—American Surety Co. of New 
York v. 14 Canal St.. 176 NE 785. 
276 Mass. 119. 

N.J.—Elfenbein v Luckeiibach Ter¬ 
minals, 166 A 91, 111 N.J.Lhw 67— 
B. B. Miller & Co. V. Woolsey, 128 
A. 54U, 3 N J Misc. 381. 

N.Y.—Hardin v. Morgan Lithograph 
Co., 160 N.E. 388. 247 N.Y. 332, re¬ 
versing 220 N.Y.S. 864, 219. App. 
Dlv. 817—Canaday Cooler Co. v. 
Staten Island Shipbuilding Co., 256 
N.Y'.S. 699, 234 App.Dlv. 451. 

Pa.—Scouton v. Stony Brook Lumber 
Co., 104 A. 548. 261 Pa. 241, 7 A.L. 

R. 1433. 

Tex.—Kasch v. Farmers’ Gin Co., 
Com.App.. 3 S W.2d 72, affirming 
In part and reversing in part Farm¬ 
ers’ Gin Co. v. Kasch, Civ.App., 277 

S. W. 746—Houston Compress Co. v. 
Houston Steel & Foundry Co.. Civ. 
App., 22 S.W.2d 737. 

Wash.—Mercy v. A. I. Hall & Son. 31 
P.2d 1009, 177 Wash. 338—Powell 
V. Alaska Junk Co., 207 P. 961, 120 
Wash. 684. 

14a C.J. p 867 note 92. 


Bvldsaos hold admissibls or improp- 
arlj sxolndsd 

(1) Generally.—Queen v. Common¬ 
wealth Trust Co., C.C.A.Pa., 49 F.2d 
117—14a C.J. p 857 note 92 [a]. 

(2) Testimony as to contract and 
terms thereof, where authority of of¬ 
ficer to make contract was implied.— 
J. H. Phipps Lumber Co. v. Phipps, 8 
S.W.2d 686. 176 Ark. 642. 

(3) Conversations with officers of 
corporal ion.—Byam v. Carllsle-Ayer 
Co., 172 N.E. 113. 272 Mass 176. 

(4) That corporation received mon¬ 
ey on notes payable to directors.— 
Baker v. Glenwood Mining Co., 21 P. 
2d 889, 82 Utah 100. 

(5) Documentary evidence showing 
direct negotiations vrith parent cor¬ 
poration and invoices sent by it for 
goods delivered direct to plaintiff as 
evidence of parent’s assumption of 
liability on subsidiary's contract.— 
l^anaday Cooler Co, v. Staten Island 
Shiplmilding Co., 255 N.Y.S. 699, 234 
App.Dlv. 451. 

Newspaper article 

In action agnin.st corporation to re¬ 
cover bidder’s deposit after rejection 
of his bid, a newspaper article con¬ 
cerning building to be erected, facts 
for which were gathered from archi¬ 
tects who acted for a promoter later 
made pr<>sidcnt of corporation, was 
properly admitted.—Fairbanks, Morse 
& Co. V. Merchants’ &. Consumers’ 
Market House Ass’n, 202 S.W. 596, 
199 Mo App. 317. 

Pleadings 

(1) In Delaware, answer by corpo¬ 
ration in prior action is admissible 
against it whether sworn to or not. 
—Kandel v. Chesapeake & D. Canal, 
1 Del 233. 

(2) Pleadings as judicial admis¬ 
sions generally see the C.J.S. title 
Evidence §§ 301-306. also 22 C.J. p 
331 note 92-p 339 note 94. 

Bvidenoe of former trial 

In action by executor of bondsman 
of treasurer of corporation against 
corporation on its unauthorized notes 
executed by such treasurer to cover 
his own shortage, evidence that in 
former proceeding to recover short¬ 
age such notes were offered in evi¬ 
dence as counterclaim, but were re¬ 
jected as not competent, was some 
evidence that bondsman did not in¬ 
tend to cancel liability of corporation 
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on notes.—Hamaker v. Fulton Farm¬ 
ers* Ass’n, 114 A. 627. 271 Pa. 465. 

8» D.C.—Phillips & Sager v. Kern, 
271 P. 547, 60 App.n.C. 317. 

Mass.—H. H. Brown Shoe Co. v. H. 
C. Brown Co., 156 N.E. 22. 258 
Mass. 343. 

Minn.—Allred v. Great Northern 
Flour Mills Co., 194 N.W. IS, 156 
Minn. 15. 

Mo —Isreal v. Fanchon & Marco, 
App., 58 S.W.2d 774. 

N.C.—White V. K. B. Johnson & Sons, 
172 S.E .370. 205 N.C. 773. 

Or.—East Side Mill & Lumber Co. v. 
Southeast Portland Lumber Co., 
64 r 2d 626, 165 Or. 367. 

Tex.—Houston Compress Co. v. Hous¬ 
ton Steel St Foundry Co., Civ.App.. 
22 S.W.2d 737. 

14a C.J. p 857 note 93. 

Letter from secretarar of state 

In aiisence of statute so providing, 
letter from secretary of state claim¬ 
ing certain amount due from corpora¬ 
tion is not evidence that corporation 
is in default in payment of its fran¬ 
chise tax —Lawrence I*. Romano & 
Co. V. Baird & Warner, 262 Ill.App. 
165. 

Corporate by-laws 

In ac'lion on contract, where form 
of marketing contrac-t given in its by¬ 
laws was not at variance with con¬ 
tract made, there was no error in ex¬ 
cluding by-law.—Silveira v. A.sHoclat- 
ed Milk Producers, 219 P. 461, 63 Cal. 
App. 572 

Officers* Identity Immaterial 

In action on contract, claimed to 
have been made with defendant cor¬ 
poration’s general manager, evidence 
as to who Its officers were, other 
than general manager, was immate¬ 
rial.—Irwin v. Worcester Paper Box 
Co., 141 N.E. 286, 246 Mass. 45.3. 

7. Conn.—Goodwin v. U. S. Annuity, 
etc.. Ins. Co., 24 Conn. 591. 

14a C.J. p 867 note 89. 

Contract madq snbscqnsnt to or¬ 
ganisation of corporation may some¬ 
times be inferred from corporate acts 
without any direct evidence of exist¬ 
ence or terms of contract.—^IVhitta- 
ker v. Eastern States Engineering 
Corporation, 169 N.E. 419. 269 Mass. 
451. 

8. Me.—Lime Rock Bank v. Macomb- 
er. 29 Me. 564. 

Corporate records generally see su¬ 
pra fi 191. 
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into an extensive or exhaustive inquiry into the pri¬ 
vate and internal affairs of the corporation, or to 
demand its records and the papers relating to its or¬ 
ganization, stockholders, outside obligations, and 
other like matters.® A statutory provision that the 
ccrtjficate of the secretary of state shall be prima 
facie evidence of the payment of the license fee, 
which is a condition precedent to an action by a cor¬ 


poration, does not make the certificate the only com¬ 
petent proof, and the payment may be established 
by the evidence of the party making the same.^® 

Weight and sufficiency. The general rules gov¬ 
erning the weight and sufficiency of evidence in 
civil actions apply in actions by and against corpo¬ 
rations, Thus, in a suit against a corporation on 


U.S.—Doddridge County Oil & 
Oas Co. v. Smith, C.C.W.Va., 154 F. 
970. 

10. Wash.—Miller v. Simmona, 121 
P. 462. 67 \Va«h. 294. 

11. U.S.—Geddes v. Anaconda Cop¬ 
per Mining Co.. Mont.. 245 F. 225, 
157 CC.A. 417, affirming, D.C.. 222 
F. 129, and reversed on other 
grounds 41 S.Ct. 209, 254 U.S. 590. 
65 KFld. 425. 

Mont.—Johnson v. Butte, etc., Copper 
Co.. 108 P. 1057, 41 Mont. 158, 48 
L..R.A..N.S., 938. 

14a C.J. p 758 note 97. 

Bvidenoa held aafflciaiit 

(1) Generally. 

Ark.—Louisiana Oil Refining Corpo¬ 
ration V Yellon, 65 S W.2d 537, 188 
Ark. 280. 

Cal.—Wenban Estate v. Hewlett, 227 
P. 723, 193 Cal. 675—Meyer & Hol¬ 
ler V. Ramona Village, 43 P.2d 823, 
5 Cal.App 2d 679, rehearing denied 
and amended 44 P.2d 634. 5 Cal. 
App 2d 679—Todd v. Temple Hos¬ 
pital Ass’n, 273 P. 595, 96 Cal.App. 
42—Davis v. I’aciflc Studios Corpo¬ 
ration, 258 P. 440, 84 Cal.App. 611. 
Ga.—Colonial Hill Co. v. Mortgage 
Bond & Trust Co., 162 S.E. 272, 78 
Ga. 174. 

Ill.—Loewenthal Securities Co. v. 
White Paving Co.. 184 N.E. 310, 351 
Ill. 285. reversing 259 lll.App. 612 
—See Lilikis v. Bossi, 205 lll.App. 
606. 

Ind.—People's State Bank v. Kelly, 
136 NE. 30. 78 Ind.App. 418. 

Iowa.—Shanahan v. Ilawkeye Truck 
Co., 229 N.W. 748, 209 Iowa 1231. 
Ky.—Fix V. Isaacs' Adm’rs, 60 S.W. 

2d 986, 249 Ky. 531. 

La.—Southern Molasses Co. v. 

Boutcher, 135 So. 27, 172 La. 691. 
Mass.—Childs. Jeffries & Co. v. 
Bright, 186 N.E. 571, 283 Mass. 283 
—Bell V. Fred T. Ley & Co., 179 N. 
E. 294, 278 Mass. 60—^American 
Surety Co. of Now York v. 14 Ca¬ 
nal St., 176 N.E. 785, 276 Mass. 119 
—Whittaker v. Eastern States En¬ 
gineering Corporation, 169 N.E. 419, 
269 Mass. 451—Montreal Cotton & 
Wool Waste Co. v. Fidelity & De¬ 
posit Co. of Maryland, 158 N.E. 795, 
261 Mass. 385. 

Mont.—Stephenson v. Rainbow Fly¬ 
ing Service, 42 P.2d 735, 99 Mont. 
241. 

N.Y.—Shargood Corporation v. G. R. 
Kinney Co., 285 N.Y.S. 371, 246 


App.Div. 294—^Harr v. Wells-New- 
ton Nat. Corporation, 278 N.Y S. 
933, 244 App.Div. 288, affirmed 199 
N.E. 521. 269 NY. 531. 

Ohio.—Harrison Co v. Blacker, 15 
Ohio N.P..N.S., 377. 

Or.—East Side Mill & Lumber Co. v. 
Southeast Portland Lumber Co., 64 
P.2d 625, 155 Or. 367. 

Pa.—^Wilson V. Viking Corporation, 
Super., 3 A.2d 180—Gnmm v. Mt. 
Carmel Iron Works, 69 Pa.Super. 
136 

Tex —Lyons v. Texorado Oil & Gas 
Co.. Civ.App., 91 S.W 2d 376. error 
refused—Pacific Americ'nn Gaso¬ 
line Co. of Texas v. Miller, Civ. 
App., 76 S.W.2d 833, error refused 
—Moser v Greenland Hills Realty 
Co., Civ.App. 300 S.W. 177—State 
Nat Bank v. Encinal Mereantile 
Co. Civ.App., 277 S.W. 398—Bish¬ 
op Mfg Co. V. Sealy Oil Mill & 
Mfg Co., Civ.App., 220 SW 203, 
reversed on other grounds Sealy 
Oil Mill & Mfg Co. V Bishop Mfg 
Co. Com App. 235 S.W. 850. 

Utah,—Murry v Monter, 60 P.2d 960, 
90 Utah 105 

Va.—Altavi.sta Cotton Mills v. Lane, 
112 S.E. 637, 133 Va. 1. 

Wash.—University Plumbing & Heat¬ 
ing Co, V. Naches Hotel Co, 32 P. 
2d 545, 177 Wash 548—Hnrrop v. 
Coffman-Dobson Bank & Trust Co , 
295 P. 165, 160 Wash. 449—Big 

Bend Milling Co. v. Drake, 272 P. 
39. 149 Wash 666. 

Wyo—Bankers’ Const. Co. v. Ameri¬ 
can Nat Bank of Cheyenne, 222 P. 
33, 30 Wyo. 449. 

14a C.J. p 858 note 97 fal. 

(2) To sustain verdict or Judg¬ 
ment for plaintilf 

Ala.—Standard Oil Co. of Kentucky 
v. Gunn, 176 So. 332, 234 Ala. 598. 
Ark.—Dierks Lumber & Coal Co. v. 

Kull, 4 S.W.2d 926, 176 Ark. 966. 
Cal.—Ellet V. Los Altos Country Club 
Properties, 264 P. 270, 88 Cal.App. 
740. 

Colo.—Kingdom of Gilpin Mines v. 

McNeill, 291 P. 1036, 88 Colo. 44. 
Ill.—Engelking v. Springfield Brew¬ 
ing Co., 20 N,E.2d 174. 

Ky.—Russell Lumber & Supply Co. 
v. First Nat. Bank, 90 S.W.2d 372. 
262 Ky. 388. 

Minn.—Allred v. Great Northern 
Flour Mills Co.. 194 N.W. 15, 166 
Minn. 16. 

Neb.—Sindelar v. T. B. Hord Grain 
Co., 219 N.W. 146, 116 Neb. 776. 
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N.J.—Kluger v. Mendelson, 168 A. 
42, 11 N.J.Misc. 711, affirmed Klu¬ 
ger V. Mendelsohn, 169 A. 691, 112 
N.J.Law 96. 

Okl.—Hunt-Murry Co. v. Gibson, 11 
P.2d 12.3, 167 Okl. 112. 

Pa.—Perkosky v. Keystone Facing 
Mills Co., 5 Pa.Dist. & Co., 613. 
Va.—Enterprise Theatre Corporation 
v. Stutz, 166 S.E. 401, 165 Va. 734. 

(3) To sustain Judgment for de¬ 
fendant.—Warszawa v. White Plaglc 
Brewing Co., 20 N.E.2d 343, 299 Ill. 
App. 609—Albachten v. Woodland 
Hill Cemetery Ass’n, 11 N.E.2d 32, 
292 lll.App. 345. 

(4) To show or sustain a finding 
that contrat't was made by, or on 
behalf of, corporation 

Ark.—Doyle Dry Goods Co, v. Dod¬ 
dridge State Bank, 298 S.W. 863. 
175 Ark. 153. 

Me.—Braman, Dow & Co. v. Kenne¬ 
bec Gas & Fuel Co., 104 A. 3, 117 
Me. 291. 

N.Y.—C F. Harms Co. v. Leonhard 
Michel Bn*wing Co.. 126 N.E 705. 
228 N.Y. 263, reversing 169 N.Y.S. 
1088, 183 App Div 886. 

Okl—-Pieree Petroleum Corporation 
V. Halos, 294 l\ 160, 147 Okl. 42 
Wash.—Umpqua Valley Fruit Union 
V. North Pacific Fruit Distributor.**. 
183 P. 101, 108 Wash 265. 

14a C J. p 858 note 97 fal (2) (6). 

(5) To show or sustain a finding 
of ratification or adoption of con¬ 
tract by corporation. 

Conn.—Langendorfer v. Morse Oil 
Co., 161 A. 93, 115 Conn. 706 
Ind.—Indianapolis Blue Print & Mfg 
Co. V. Kennedy, 19 N E.2d 554. 

Kan.—^Kelley v. Central Union F 
ins. Co., 165 P. 806, 101 Kan. 91, 
L.R.A.1918C 1170. 

Minn.—National Cash Register Co. 
V. Ness, 282 N.W. 827, 204 Minn 
148—McGahn v. Charles Weaver. 
Inc., 269 N.W. 830, 198 Minn. 328. 
107 A.L.R. 1328. 

Miss.—Pearl Realty Co. v. Wells, 145 
So. 102, 164 Miss. 300. 

Okl.—Harris Tourist Bed Co. v. 

Whltbeck, 294 P. 800, 147 Okl. 109. 
Tex.—Phil H. Pierce Co. v. Rude. 

Civ.App., 291 S.W. 974. 

Va.—Economic Water Heating Cor¬ 
poration V. Dillon Supply Co., 169 
S.E. 78, 166 Va. 597. 

Wash.—Powell v. Alaska Junk Co., 
207 P. 951, 120 Wash. 684. 



19 C.J.S. 


CORPOBATIONB 


% 1338 


a contract of sale, the evidence must show with rea- the corporation. ^2 \ denial of defendant's corpo- 

sonable certainty that the contract was made with rate existence in the answer is unavailing*, where it 


Wyo.—Bankers' Const. Co. v. Ameri¬ 
can Nat. Bank of Cheyenne. 222 P. 
83. 80 Wyo. 449. 

(6) To sustain findings relating to 
presence or absence of consideration 
for contract. 

U.S.—Geddes v. Anaconda Copper 
Mining ('o. Mont., 245 F. 225. 157 
C.C.A. 4X7, afllrming. D.C., 222 F. 
129. and reversed on other grounds 
41 S.Ct. 209, 254 U.S. 590. 65 L Ed. 
425. 

Cal.—Merrill v. Normandie Corpora¬ 
tion. 294 r. 774. no Cal.App. 621. 
followed in Elliott v. Normandie 
Corporation. 294 P. 776, 110 Cal 
App. 763. 

Wa.sh—Flanagan v. Ameriran Min¬ 
erals Producing Co.. 185 P. 609, 
108 Wash. 569. 

(7) To sustain findings in regard 
to existence or nonexistence of agen¬ 
cy. 

Ill—Ebert v. Plank. 2 N E.2d 58.5. 
284 Ill App. 642—Randall Dairy Co 

V. I’evely Dairy Co, 278 Ill.App 
350 

Tex.—Guaranty Mortg. Co. v. Nowell, 
Civ App., 72 S.W.2d 354. 

(8) In regard to authority of of¬ 
ficers or agents 

Ind—Junior Toy Corporation v. No¬ 
vak, App. 21 NE2d 445 
Md—Carter a. Heardon-Sniith Line, 
129 A 839, 148 Md 545 
Vt—Parker v. Cone, 168 A. 715, 10,5 
VI 426. 

(9) In relation to service of proc¬ 
ess. 

Ark.—Bradb’y Lumber Co, of Ar¬ 
kansas V. Henry, 73 S.W.2d 157, 
189 Ark 482—Mississippi Riv«»r 
Fuel c:orporalion v Senn, 43 S.W 
2d 255. 184 Ark. 554. 

Kan.—Sage v Oil ("ountry Special¬ 
ties Mfg Co, 27 P.2d 642, 138 Kan 
601. 

(10) To show good faith.—G O S 
Cattle Co. v. Hragaw’s Heirs, 28 P. 
2d 529. 38 N.M. 105. 

(11) To show knowledge or no¬ 
tice of certain facts. 

U.S.—Peter Hand Co. v. U. S.. C.C.A. 
Ill . 2 F.2d 449. 

Iowa.—Coehburn v. Hawkeye Com¬ 
mercial Men’s Ass’n, 143 N.W. 
1006. 163 Iowa 28. 

La.—I*ritchard & Thompson Adver¬ 
tising Agency \. Pereira, App., 147 
So. 507. 

Mo.—Grafeman Dairy Co. v. North¬ 
western Bank, 236 S.W. 436, 290 
Mo. 311. 

Tex.—Wilcox v. Dillard, Civ.App., 3 
S.W.2d 607, error refused. 

(12) To show absence of fraud.— 
Eastern Rolling Mill Co. v. Michlo- 
Vitz, 146 A. 378, 157 Md. 61. 


■videnoa held ImuflloiaBt 

(1) Generally. 

U.S.—James Spear Stove & Heating 
Co. V. General Electric Co., C.C.A 
I»a.. 80 P.2d 1012, affirming, D.C., 
12 F.Supp. 977. 

Ala.—National Supply Co. v. South¬ 
ern Creamery Co., 140 So. 590, 224 
Ala. 607. 

Ark.—Harrison Stave Co. v. Rock- 
hill, 107 S.W.2d 534, 194 Ark. 347— 
Creasey Grocery Corporation v. 
Southern Mercantile Co., 277 S W. 
513, 169 Ark 1046. 

Cal.—Papenfus v. Webb I»poducts 
Co., 76 P.2d 631, 24 Cal App.2d 559 
--(Jreve v. Taft Realty Co, 281 
P, 641, 101 Cal App. 343—Jedlicka 

V. Atwell Land Co., 269 P. 665, 93 
Cal App. 456, rehearing denied 270 
P. 232, 93 Cal.App 455 
Ga.—Campbell Tile & Mantel Co v. 
S. A. Lynch Enterprise Finance 
('•orpor.ation, 165 S E 467, 45 Ga 
App 555 ' 

Ill —Haines v. Mid-West W^liolesale 
Grocery Co., 273 111 App. 595—Roy-l 
al Drug Co. \ Levin. 273 Ill App. 
231. 

Ind. -Railey v. Pocket Oil & Gas Co, 
133 NK. 505. 77 Ind App. 313 
Ky.—Louisville Gas & Electric Co. 

V. Moore, 284 S.W 1082. 215 Ky. 
273—Frick & Lindsay Co v. Beard, 
277 S.W 836. 211 K>. 536 

Me.—Blackwell v. Saddleback Lum¬ 
ber Co, 151 A. 634, 129 Me 270. 
Md,—Eastern Rolling Mill Co. v. 

Michlovltz, 146 A. 378. 157 Md 51. 
Mass—Hell v Fred T. Ley & Co., 
179 NE. 294. 278 Mass 60. 

Mo—Ford V. Ford Hoofing Products 
Co., App., 285 SW. 538. 

Tex —Radio Equipment Co v. An¬ 
derson Music Co., Civ App, 44 S. 

W. 2d 761—Dealers’ Granite Corpo¬ 
ration V, Faubion, Civ.App., 18 S. 

W.2d 737—West l.iumber Co v. 
Nash, ('’iv.App, 243 SW 704. 

Utah.—Boston Acme Mines Develop¬ 
ment Co, V. Clawson, 240 P 166, 66 
Utah 103. 

Wis.—Lake Mills Feed & Fuel Co. v. 
IVterson, 254 N.W. 536, 216 Wis. 
379 

14a C J. p 868 note 97 [b]. 

(2) To warrant verdict or Judg¬ 
ment for plaintiff. 

Ind.—Indianapolis Motor Speedw'ay 
Corporation v. Keith, App., 15 N. 
E.2d 111. 

La.—North Louisiana Sanitarium v. 
Seno, 130 So. 646, 15 La.App. 123— 
McLemore, Inc, v. Green Bros. 
Lumber Co., 125 So. 475, 12 Lu.App. 
176. 

(3) To warrant a Judgment for de¬ 
fendant.—Waco Elevator & Grain 
Co. V. Baldwin, Mo.App., 21 S.W.2d 
193. 


(4) To sustain a verdict against 
defendant individually.—Bauch v. 
Whitehouse, 134 N.W. 71, 28 S.D. 
515. 

(5) To show contract was made 
with corporation. 

Mich.—Murray v. Menzies Real 
Homes Co.. 210 N.W. 217, 236 

Mich. 77. 

Wyo—Wyoming Constr., etc., Co. v 
Buffalo Lumber Co., 166 P. 391, 
26 Wyo. 158. 

(6) To show adoption or ratifica¬ 
tion of contract by corporation. 

Ga.—Odum v. South Atlantic Casket 
Co., 117 SPl. 276, 30 Ga.App. 166. 
N D —Regent Grain Co. v. Sadler. 

194 N.W. 660, 49 N.D 945. 

S.C — Brown v. American Ry. Ex¬ 
press Co., 123 S.E 97. 128 S.C. 428. 
Utah.—Murry v. Monter, 60 P.2d 960, 
90 Utah 105. 

(7) To authorize finding of agen¬ 
cy for corporation.—Georgia Hy. & 
Power Co. v. Head, 103 S E. 158, 150 
Ga. 177 

(8) To show authority of officei 
or agent. 

Ind —Stevens v West Side Hnrd- 
W'are Store, 189 N.E. 846, 99 Ind. 
App. 165. 

Pa—Auch v. Susquehanna Pipe Line 
Co., 45 Dauphin Co 120. 

(9) To show fraud or collusion. 

U. S.—Majestic Co. v Orpheum Cir¬ 
cuit. CCAlowa, 21 F.2d 720- 
South Georgia Holding Co. v. Hi¬ 
att, D C.Ga , 2 F Supp. 91. 

Ark —Hutson v. T M Dover Mer¬ 
cantile Co, 2J52 SW. 371. 170 Ark. 
984. 

Ky—Hatfield Const. Co v. City of 
Paintsvllle, 20 S.W.2d 713, 230 Ky 
750. 

W^Rsh.—Sweet v. Lease, 280 P. 742, 
154 Wa.sh. 25. 

Sstabllshiag prima facie case 

Corporation, suing for balance of 
purchase price of bonds established 
prima facie ca.se by evidence of min¬ 
utes, .showing that sale was carried 
out as a cash transaction, together 
with proof that no payment was in 
fact made.—Big Spring Electric Co. 

V. Kitzmiller, 110 A. 783. 268 Pa. 34. 

demote and irrelevaat eTidenoe; 
probative force 

In action on written guaranty, tes¬ 
timony of director of plaintiff corpo¬ 
ration made more than two years be¬ 
fore execution of such guaranty, and 
having no relation thereto, was of no 
probative force as evidence of plain¬ 
tiff's fraud in inducing defendant to 
enter into guaranty.—ITnion Trust 
Co. V. Parker, 232 N.W. 360, 251 Mich. 
630. 

12. Miss.—Brownlee Lumber Co. v. 
Gandy, 87 So. 470. 125 Miss. 71. 
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is refuted by the terms of the verification and the 
evidence brought out by defendant.^® The charac¬ 
ter of a corporation plaintiff may be established oth¬ 
erwise than by its charter.!^ Under a statutory 
provision that if the party executing a written in¬ 
strument testifies to its execution, the subscribing 
witness need not be produced, where the execution 
of a written transfer of a note by a corporation is 
proved by its president, the testimony of the sub¬ 
scribing witness is not necessary.^® The testimony 
of the president, as the alter ego of a corporate 
party to a case, like the testimony of an individual 
party, must be taken and construed most strongly 
against such party.^® A statute providing that ev¬ 
ery written instrument purporting to have been 
signed or executed by any person shall be proof that 
it was so signed or executed until such person shall 
deny the same by his oath or affidavit, is applicable 
to instruments purporting to have been executed by 
corporations,!7 and such an instrument is prima fa¬ 
cie evidence that it was legally executed, unless 
such execution is denied under oath by an officer 
of the corporation who is qualified to speak au¬ 
thoritatively.!® 

§ 1339. Dismissal and Nonsuit 

There may be a dfsmieaal or nonsuit In an action by 
or against a corporation the same as in civil actions by 
or against natural persons. 

In accordance with the usual rules as to dismis¬ 
sals and nonsuits, the want of authority of an offi¬ 
cer to iri.stitute a suit for a corporation is ground 
for its dismissal;^® and where a defendant corpo¬ 
ration files a timely motion to dismiss a cause of* 
action against it for want of jurisdiction over its 
person, and the facts disclosing the lack of juris¬ 
diction ajipear on the face of the record, the court 
is without jurisdiction to take any further proceed¬ 


ings in the case, except to sustain the motion.®® 
The mere fact, under some statutes, that plaintiff 
corporation has failed to pay its franchise tax,®! 
or that the property of defendant corporation has 
been sold under a decree of court®® is not, however, 
ground for dismissal; and a motion to dismiss 
based on a court decree dissolving plaintiff as a cor¬ 
poration is properly denied where plaintiff’s answer 
sets up a later decree of the same court reinstating 
it and the court’s jurisdiction is unquestioned.®® 
While a corporate plaintiff, acting through its duly 
authorized officers, may dismiss an action over the 
protests of individual stockholders who have inter¬ 
vened therein,®^ where a notice of a motion to dis¬ 
miss is served on a corporation’s attorney of record 
after he ceases to be its attorney, and its officers and 
receiver have interests adverse to those of the cor¬ 
poration and are acting against its interests, a dis¬ 
missal by the court, acting on such notice as evi¬ 
dence of service on the corporation, will not be al¬ 
lowed to prejudice the rights of the stockholders®® 
or the corporation itself.®® 

§ 1340. Trial 

In accordance with the usual rules as to trials In 
civil actions, which govern actions by and against cor¬ 
porations, questions of law are for the court and dis¬ 
puted questions of fact should be submitted to the Jury 
under proper instructions. The verdict and findings 
must conform to the issues and proof. 

Following the rules as to trials in civil actions 
generally, which govern actions by and against cor¬ 
porations, the accidental omission to make techni¬ 
cal proof of an uncontroverted fact may, in the dis¬ 
cretion of the court, be supplied;®'^ but in the ab¬ 
sence of both pleading and proof of the incorpora¬ 
tion of a company not a i)arty to the action, the 
court cannot, after verdict, in considering ques¬ 
tions of law arising at the trial, assume that the 


13. Minn.—Minneapolis Plumbing 
Co. V. Arcade Inv. Co., 145 N.W. 
37. 124 Minn. 317. 

14. Tex.—Colorado Canal Co. v. Mc¬ 
Farland. 109 S.W. 435. 60 Tex.Civ. 
App. 92. 

14a C.J. p 868 note 99. 

15. Ga.—Christie v. Shlngler, 73 S. 
F. 751. 10 Ga.App. 529. 

10. Ga —Clark v. Calhoun Nat. 

Bank. 187 S.ES. 304. 53 Ga.App. 691. 

17. Minn.— National City Bank of 
Minneapolis v Zimmer Vacuum 
Renovator Co.. 156 N.W. 265, 132 
Minn. 211—La Plant v. ITatt-Ford 
Greenhouse Co.. 112 N.W. 889, 102 
Minn. 93. 

Written employment contract 

Such statute applies to written em¬ 
ployment contract of corporation, al¬ 


though one of the two corporate of¬ 
ficers executing the contract is dead 
at time of trial.—Kelly v. Southern 
Amusement Co., 165 N.W. 214, 131 
Minn. 386. 

18. Minn.—Rloomingdale v. Cush¬ 
man. 159 N.W. 1078, 134 Minn. 445 
—National City Bank of Minne¬ 
apolis V. Zimmer Vacuum Renova¬ 
tor Co., 156 N.W. 266, 132 Minn. 
211 . 

19. U.S.—Des Moines & M. R. Co. 
V. Chicago & N. W. R. Co., C.C. 
Iowa, 7 F. 748, 2 McCrary 581. 

90l Okl.—Guaranty State Bank of 
Tishomingo v. First Nat. Bank, 
260 P. 508, 127 Okl. 292. 

SI. Ill.—Sheffield Steel St Iron Co. 
V. Jos. Joseph & Bros. Co., 238 Ill. 
App. 45. 


83. Ky.—Chesapeake, etc., R. Co. v. 
Ilanmer, 66 S.W. 375. 23 Ky.L. 
1846. 

14a C.J. p 858 note 5. 

83. 111.—Randall Dairy Co. v. Peve- 
ly Dairy Co., 9 N.lS.2d 657, 291 Ill. 
App. 380. 

84. La.—St. Bernard Trappers’ 
Ass*n v. Michel, 110 So. 617, 162 
La. 366. 

86. Ill.—Far well v. Groat Western 
Tel. Co., 44 N.E. 891. 161 Ill. 622. 

36. Ill.—Far well v. Great Western 
Tel. Co., supra. 

87. Omission to provs oorporats oa- 
paolty to sus. 

U.S.—Goodyear v. Blake, C.C.Cal., 10 
F.Cas.No.6,560. 
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company was incorporated, although the action was 
tried on that theory.** Where defendant in an ac¬ 
tion by a corporate plaintiff on a promissory note 
admits the execution of the note, he is entitled to 
the opening and conclusion, although by his answer 
he expressly denies an allegation that plaintiff is 
a corporation.*® 

Questions of law and fact. Questions of law, in 
actions by or against corporations, arc for the de¬ 
termination of the court and not for the jury.*® 
Questions of fact on which the evidence is conflict¬ 


ing are for the jury's determination,*! or for the 
trial court acting as a jury,®* and it is erroneous for 
the court to determine them as a matter of law.®® 
On the other hand, where the evidence is not con¬ 
flicting,®^ or is such as to lead to only one conclu¬ 
sion,®® it becomes the duty of the court to instruct 
the jury to that effect. Where the evidence is in¬ 
sufficient to raise a material question of fact for 
submission to the jury,®® or where one of the par¬ 
ties has failed to prove an essential element of his 
cause of action or defense,®^ the court should with- 


28 . N.Y.—-Pish V. DeWolf, 17 N.Y. 
Super. 573. 

29. Oa.—Van Winkle Gin. etc., 
Works V. Mathews, 58 S.IS. 396. 2 
Ga.App. 249. 

80l Ala.—Gliddon Co. v. Laney, 176 
So. 296. 234 Ala. 475. 

14a C.J. p 859 note 13 
OOMtrnotiOB of oorporatioB hy- 
law9 is a question of law for court 
—Tennp.ssee River Trnnsp. Co. v. 
Kavanaugb, 9 So. 395. 93 Ala. 324. 

31. U.S.—I'aclilc Can Co. v. Hewes. 

C.CAWash. 95 F 2d 42. 

Ala.—Jemison & Co. v. Knsey. 154 
So. 553. 228 Ala. 599--AuKTUsta 

Friedman’s Shop v Yeates, 113 So. 
299. 216 Ala. 434—Farmers’ & Gin- 
ners’ Cotton Oil Co. v. Baccus, 92 
So. 4. 207 Ala. 75. 

D.C.—Washington Gas I^ight Co v. 
Dann. 70 F.2d 746, 63 App.P.C. 142, 
certiorari denied 54 S.Ct. 859. 292 

U. S. 649. 78 UEd. 1499 

Ga —Nalley Uand & Investment Co 

V. Merchiints’ & Planters’ Bank of 
Villa Kica, 174 S R 618. 178 Ga. 
818. 

Kan—Tennant v. Long, 23 I*.2d 477, 
138 Kan. 132. 

Mo.—tllobe-Democrat Pub. Co. v 
St. Louis Oil Co, App.. 75 S.W.2d 
636—H. W. Underhill Const. Co. v. 
Nilson, App., 3 S.W 2d 399. 

N.J.—Norelll v. Mutual Savings Fund 
Harmonia, 1 A.2d 440, 121 N.J.Law 
60. 

N.Y.—James v. Alderton Do''k Yards, 
176 N.E. 401, 256 N.Y. 298, revers¬ 
ing 247 N.Y.S. 1014, 232 App.Dlv. 

698, and reargument denied 177 N. 

E. 191, 266 NY. 681—Seneca Wire 
& Mfg. Co V. A. B. Leach & Co., 
169 N.K. 700, 247 N.Y 1, revers-1 
ing 219 N.Y.S. 478, 219 App Div. 
702—Canaday Cooler Co. v. Staten 
Island Shipbuilding Co., 265 N.Y S. 

699, 234 App.Dlv. 451—^Nevins v. 
Brooklyn Citizen, 151 N.Y.S. 139, 
166 App.Div. 219. 

Pa.—Wilson V. Viking Corporation, 
Super., 3 A.2d 180—Prald v. Klein 
Motor Car Co.. 13 I*a.Dist. & Co. 6. 
18 Leh.Co.L.J. 171. 

R.I.—Robert F'orsyth & Son v. Tan- 
enbaum, 161 A. 112. 

Tex.—James v. Lasco Laundry Sup¬ 
ply Co., Clv.App., 84 S.W.2d 901— 


Great Atlantic & Pacific Tea Co. v. 
Harris. Civ.App.. 75 S.W.2d 974. 
error dismissed. 

Va.—Enterprise Theatre Corporation 
v. Stutz, 156 S.E. 401, 166 Va. 734. 
14a CJ. p 859 note 14. 

roots on whicli oonstrnotlon of In^ 
stmuent dopond, when in dispute, 
are to be settled by the Jury like 
other questions of fact.—Nashua 
Iron, etc, Fdy. Co. v. Chandler Ad¬ 
justable Chair, etc., Co., 44 N.E. 348, 
166 Mass 419 

Partlonlar questions of foot 

(1) Whether sale was to corpora¬ 
tion, president, or both.—Cooper- 
Smith v 1‘erkins-Goodwin Co., 227 
N.Y.S. 371, 223 App.Dlv. 88. 

(2) Whether corporation has em¬ 
ployed its corporate seal as general 
seal so as to make Instrument to 
which It is affixed a “specialty.” or 
whether it ha.s adopted any other 
permissible form of seal as conveni¬ 
ent for particular occasion.—General 
Petroleum Corporation of California 
V. Seaboard Terminals Corporation, 
D.C.Md, 19 FSupp. 882. 

(3) Whether or not bank was neg¬ 
ligent in paying out checks drawn to 
order of cash and signed by corpo¬ 
ration through It.s treasurer, when 
su<’h checks were presented by treas¬ 
urer in person.—Broadway Boxing 
Club v. Bushwick Nat Bank, 216 N. 
Y.S. 713, 127 Misc 515 

(4) Whether corporate notes were 
given to pay personal debts of treas¬ 
urer of corporation —Gilman v. F. 
O Bailey Carriage Co., 131 A. 188, 
126 Me. 1U8. 

(5) Other questions of fact see 
14n C.J. p 869 note 14 [a]. 

32. Vt.—Corner Garage v. Pullen, 
120 A. 863, 96 Vt. 458. 

33. U.S.—Ohio Boulevard Land Cor¬ 
poration v. Oreggory, C.C.A.Mich., 
46 F.2d 263. 

14a C.J. p 859 note 15. 

34. Ala.—Glidden Co. v. Laney, 176 
So. 296, 234 Ala. 475. 

35. Ark.—Farmers* Union Mercan¬ 
tile Co. v. Ricketts, 196 S.W. 381, 
129 Ark. 177. 

S.C.—Enterprise Bank v. Carolina 
Inv. Co., 99 S.E. 26, 112 S.C. 52. 
14a C.J. p 869 note 16. 
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36. U.S—Pacific Can Co. v. Hewes, 
C.C.A.Wash., 95 F.2d 42—Ohio 
Boulevard Land Corporation v. 
Greggory. C.C.A.Mich., 46 P.2d 263 
—Hooper-Mankin Co. v Matthew 
Addy Co., C.C.A.Ohio, 4 F.2d 187. 

Cal.—Welfare Inv. Co. v. Stowell, 44 
P.2d 625, 6 Cal.App.2d 414. rehear¬ 
ing denied and amended 46 P.2d 
212, 6 Cal.App.2d 444—Internation¬ 
al Magazine Co. \. National Radio 
Co., 227 P. 918, 67 Cal.App. 498. 

Hawaii.—Henry Waterhouse Trust 
Co. V. Home Ins Co. of Hawaii, 27 
Hawaii 572. 

N C.—Askew v. Interstate Hotel Co.. 
142 SK. 690, 195 N.C. 456. 

Okl.—Sand Springs Home v. Penn 
Engineering Co., 47 P.2d 142, 173 
Okl 142. 

R.l.—Burt v. Modern Dye & Rug 
Works. 139 A. 312, 48 R.l. 490. 

Tex.—Outlaw v. Los Olmos Oil & 
Gas Co., Civ.App., 61 S.W.2d 631, 
error dismissed—Atlas Petroleum 
Corporation v. Galveston, H & S. 
A. Ry. Co., Civ.App., 5 S.W.2d 215. 
error refused. 

Wyo.—Arp & Hammond Hardware 
Co. V. Hammond Packing Co., 236 
P. 1033, 33 Wyo. 77. 

14a C.J. p 859 note 16 [al. 

Svldonoe held snftcient to go to jnry 

U.S.—Pacific Can Co. v. Hewes, C.C. 
A.Wash., 96 F.2d 42. 

Mo—Thomas Patrick, Inc., v. Cor¬ 
bett, App., 67 S.W 2d 756—Bacon 
Plano Co. v. Medcalf Jewelry & 
Music Co.. 40 S.VV.2d 762, 225 Mo. 
App. 463—Bredel v. T’arker-Rus- 
sell Min. & Mfg. Co., App., 21 S.W. 
2d 932. 

N.J —Norelll v. Mutual Savings Fund 
Harmonia, 1 A.2d 440. 121 N.J.Law 
60. 

N C.—Henrico Lumber Co. v. Dare 
Lumber Co., 117 S.E. 10, 185 N.C. 
237. 

Or.—Graham v. Coos Bay, R. & E. R 
& Navigation Co., 139 P. 337, 71 
Or. 393. 

Tex.—Fitch V. Maverick County Wa¬ 
ter Control & Improvement Dist 
No. 1. Civ.App., 58 S.W.2d 837. 

37. Vallnre to prove oorporate ez- 
ietenoe 

La.—Guaranty Discount & Collection 
Co. V. McClure, App., 172 So. 664. 
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draw the case from the jury by nonsuit or direction 
of verdict. 

Instructions, Instructions in an action by or 
against a corporation must clearly and correctly 
state the law applicable to the case,38 must be con¬ 
fined to, and bo in conformity with, the issues raised 
by the pleadings and evidence,39 and mu.st not be 
misleading.^® While it is error to refuse a due re¬ 
quest for a proper instruction,an instruction 
which is covered by another instruction need not be 
given.^2 Where a corporation is a party, it is prop¬ 


er to instruct the jury that the case should be con¬ 
sidered the same as a case between private citi¬ 
zens,^® but a corporate party is not, as a matter of 
right, entitled to such an instruction, and where the 
evidence reveals no necessity therefor, such an in¬ 
struction is properly refused.^^ Instructions are 
construed as a whole^® and in the light of the evi¬ 
dence.*® 

Verdict and findings. The verdict and findings 
must conform to the issues and proof,*^ and the 


Mont.—Harvey K. Mack Co. v. Ryan, 
261 P. 283. SO Mont. 524. 

38. U.S.—Ohio Boulevard Land Cor¬ 
poration V. Greggory, C.C.A.Mlch., 
46 F.2d 263—Wisconsin & Arkan¬ 
sas Lumber Co. v. Day, C.C.A.Ark., 
35 F.2d 563. 

M.Y.—Trulock v. Kin^s County Iron 
Foundry, 215 N.Y.S. 687, 216 App. 
Div. 439—Toomey v. Bourne Too- 
mey O.. 190 N.Y.S. 500. 

Or.—Fidelity Sec. Corporation v. 
Brufrman. 1 P.2d 131, 137 Or. 38. 76 
A.L.R. 1333. 

Znstmotiona held proper or improp. 
erly refused 

(1) (i€mcrall.v. 

Ark—Standard Gravel Co v. Mis¬ 
souri Pac. R. Co.. 43 S.W.2d 246. 
184 Ark. 1194. 

Md.—Abuc Trading & Sale.s Corptira- 
tion V. Jennings, 135 A. 16G, 151 
Md. 392. 

Mass.—Cashin v. Corporation Fi¬ 
nance Co., 146 N.E. 233, 251 Mass. 
60 

Mo.—Connell v. A. C. L. Haase & 
Sons Fish Co., 257 S.W. 760, 302 
Mo. 48. 

S.C.—Wacoaniaw Grocery Co. v 
Dawscy, 166 S.E. 781, 167 S.C. 74 
—McClain v. Iteliance Life Ins. Co. 
of Pittsburgh, Pa., 148 S.E. 478, 
150 S.C. 459. 

S.D.—Bauch v. Whltehouse, 134 N. 
W. 71, 28 S.D. 515. 

Wash.—Eyak River Packing Co. v. 
TIuglen, 255 F. 123, 143 Wash. 229, 
affirmed 257 P. 638, 143 Wash. 229. 

(2) That corporation cannot sell 
its good will and all its assets with¬ 
out consent of holders of two-thirds 
of Its stock.—Trulock v. Kings Coun¬ 
ty Iron Foundry, 215 N.Y.S. 687, 216 
App.Dlv. 439. 

(3) That It was necessary for de¬ 
fendant to have absolute ownership 
of corporation’s property to justify 
his taking it without liability.—Wac- 
camaw Grocery Co. v. Dawsey, su¬ 
pra. 

(4) That, If corporation officer ac¬ 
quired knowledge of facts giving no¬ 
tice of infirmities in note sued on 
before corporation acquired note, re¬ 
covery would be precluded—South 
Georgia Trust Co. v. Crandall, 170 
S.E. 838, 47 Ga.App. 328. 


(5) In action against corporation 
for conversion of stock, that act of 
defendant in issuing new stock in 
name of purchaser and canceling 
original certificate, if performed in 
good faith and without notice of 
claim of purchaser's assignee, did 
not constitute conversion of shares 
represented by certificate owned by 
assignee.—^American Steel Foundries 
V. Hunt, C.C.A Ohio. 79 F.2d 558, cer¬ 
tiorari denied Hunt v. American 
Steel Foundries, 56 S.Ct. 499. 297 U. 
S 707. 80 L.Kd. 995. 

Z&stmctions licld improper or prop¬ 
erly refused 

(1) tlenerally. 

Oa —South Georgia Trust Co. v. 
Crandall. 170 S.E 333, 47 Ga.App. 
328. 

Ill—Kresin v. Brotherhood of Amer¬ 
ican Yeomen, 217 Ill App 448. 

(2) An instruction to effect that: 
corporation would never be pre¬ 
sumed to have knowledge or notice 
of any facts known to its officers] 
when any person makes a sale to cor¬ 
poration for valuable consideration. 
—White point Oil & Gas Co. v. 
Dunn, Tex.Civ.App., 18 S.W.2d 267, 
error dismissed. 

(3) Instruction that unsigned lease 
could not be considered in action 
against corporation, unless one of, 
two corporate owners W'as authorized 
to act as agent for. and in behalf of, 
other owner in drafting agreement. 
—Quaker Inv. Co. v. Cooper, 223 1*. 
628, 97 Okl. 191. 

39. Ala.—Georgia Casualty Co. v. 

Massey, 79 So. 33, 201 Ala. 601. 
Iowa.—First Sav. Bank of Craw- 
fordsville v. Edgar, 188 N.W. 903, 
193 Iowa 1150. 

Mass.—McLean Co. v. Sldebottom, 
178 N.E 284, 277 Mass 158. 

Mo.—Reynolds v. Union Station Bank 
of St. Louis, 200 S.W. 711, 198 Mo. 
App. 323. 

Va.—Enterprise Theatre Corporation 
V. Stutz, 166 S.E. 401, 165 Va. 734. 
14a C.J. p 859 note 20 [a], 

Znstruotioiui hold proper undor 
donoo 

Ark.—J. H. Phipps Lumber Co. v. 

Phipps. 3 S.W.2d 685, 176 Ark. 642. 
Qa.—Pittman Const. Co. v. Ellis, 147 
S.E. 420, 39 Ga.App. 490. 
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Okl.—Cherokee Public Service Co. v. 

j Harry Cragin Lumber Co., 49 P.2d 
723. 174 Okl. 67. 

S.C.—Barrett v. Texas Co., 176 S.E. 
874. 

40l Ala.—Fagan Peel Co. v. Harri¬ 
son Co.. 79 So. 144, 16 Ala.App. 470. 

III.—Kresin v. Brotherhood of Amer¬ 
ican Yeoman, 217 111.App. 448. 

Md.—Eastern Shore Brokerage & 
Commission Co. v. Harrison, 118 A. 
192, 141 Md. 91. 

14a C.J. p 859 note 20 [c]. 

Znstmotlons held uot mleleadlng 

Mo.—Nichols V. Chicago, R. I. & P. 
Ky. Co , App., 232 S W 275. 

Okl —Union Petroleum Co v. Okla¬ 
homa, N. M. & P. Ry. Co., 242 P. 
1027, 114 Okl. 21. 

41. IT.S.—American Steel Foundries 
v. Hunt, Ohio, 79 F 2d 558, eertio- 
rari denied Hunt v Afneri<*an Steel 
Foundries, 56 S Ct. 499, 297 US 
707, 80 L Ed. 995 

Md.—A hue Trading & Sales Corpo¬ 
ration V. Jennings, 135 A. 166, 151 
Md. 392. 

Mass.—Cashin v. Corporation Fi¬ 
nance Co.. 146 N E 233, 251 Mass 
60 

N.Y.—Trulock v. Kings County Iron 
Foundry, 215 N.Y.S. 587, 216 App 
DIv. 439. 

14a C.J. p 859 note 20 (a]. 

42. Mo.—Shawhan v. Shawhan Dis¬ 
tillery Co., 197 S W. 371, 196 Mo. 
App. 492. 

43. 111.—Chicago, etc., R. Co. v. Bur- 
ridge, 71 N.E 838, 211 Ill. 9, re¬ 
versing 107 lll.App. 23. 

44. Colo.—J. I. Case Threshing 
Mach. Co. V. Dezzutti, 288 I*. 1060, 
87 Colo. 479. 

4i5. Ga.—Dawson Paper Shell Pecan 
Co. V. Montezuma Fertilizer Co., 
90 S K. 984, 19 Ga.App. 42. 

14a C.J. p 859 note 20 lb], 

4Wk IT.S.—Essanay Film Mfg. Co. v. 
Lerche, C.C.A.Cal., 267 F. 363. 

Or.—Bingham v. Lipinan, 67 P. 98, 
40 Or. 336. 

47. Ga.—Middleton v. Mutual Benev. 
Soc.. 126 S.E. 786, 169 Ga. 636. 

Tex.—Dealers’ Granite Corporation 
v. Faubion, Civ.App.. 18 S.W.2d 
737. 
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findings must not be inconsistent.^* A finding is 
sufficient if it supports the allegations so far as ma- 
terial,^® and it is not necessary to find the probative 
fact.^^ A finding is construed in connection with 
the evidcncc.^l It has been held that in actions 
against corporations the court should be careful to 
have the jury pass on all the issues involved, wheth¬ 
er the verdict is to be special or general.*^ 

§ 1341. Judgment or Decree 

a. In general 

b. By confession, consent, or default 

c. Opening or vacating 

a. In General 

The rules applicable to Judgments in civil actions gen¬ 
erally apply to Judgments in actions by and against cor¬ 
porations. 

In accordance with the rules applicable to judg¬ 
ments in civil actions generally, a judgment against 
a coriioration without proper service is without ju¬ 
risdiction and void.** Where, however, a statute 
provides that, in case of suit against a corporaMon 
which has failed to elect directors, service mav be 
had on the late proper officers, a failure to elect will 
not prevent the recovery of a judgment against the 
corporal ion.*4 The fact that a judgment does not 
affirmatively show whether plaintiff is a corporation 
or a partnership docs not necessarily invalidate it.** 
A judgment rendered in an action between corpora¬ 


tions having common directors or other officers is 
valid if free from fraudulent conduct on the part 
of the officers who procured it.*® Under some stat¬ 
utes a judgment rendered in favor of a corporation 
whose right to maintain suit has been suspended for 
failure to pay franchise or license fees or to file 
reports is merely voidable and not void.**^ 

Unless it is otherwise provided by statute,** a 
judgment in an action by or against a corporation 
should be for or against the corporation,** and not 
its members individually;®® and a judgment against 
one of its members does not affect the corpora¬ 
tion,® l nor can a judgment in favor of a corpora¬ 
tion as such be treated as a judgment in favor of an 
individual doing business under the corporate 
name.®* So if an action appears in all its features 
to be one against the corporation, although its pro¬ 
moters arc joined as parties, the judgment for 
plaintiff must be against the corporation, and not 
against the promoters.®* How'ever, in an action 
against a corporation and its officers, where plain¬ 
tiff seeks an accounting against all the defendants, 
judgment may be rendered against the officers.®^ 
Where a corporation is sued in tort jointly with its 
agents on whose conduct its liability depends, judg¬ 
ment may be entered against the corporation on a 
verdict against it alone.®* While judgment in an 
action on a contract made by a corporation may, 
under some circumstances, be properly given against 
Its successors,®® the mere fact that two corporations 


4B. Nov—Maitia v. Allied I^nnd & 
Live Stock Co, 248 P. 893, 49 Nov 
4 Til 

49. Cnl—Fiie.mono Tire, etc, Co. v. 
C. K Hoi nek. Inc., 168 I\ ,078, 34 
Cal App. 

Ma.s.s—Brookfiold Fir.st Baptist Hoc 
V Dexter. 79 N E 342, 193 Mas.s 
187 

14a C J p 860 nolo 23. 

60. (’al—Firo.siono Tire, etc, Co. v 
C E. Hornck. Inc., 168 1\ 578. 34 
Cal.App. 67;"! 

61. Cal.—McLollan Co. v. Kaal San 
Mateo Land Co, 137 P. 114r,, 166 
Cal 736 

S.D —Yankton Nat. Bank v. Benson, 
146 NW. 582, 33 S.D. 399, Ann.Cas. 
1916B 1011. 

52. Ky.—Dawson v. Louisville, etc., 
R. Co., 4 Ky.L. SOI. 

14a C.J. p 860 note 26. 

63. Okl.—Southwestern Surety Ins. 
Co. v. Walser, 188 P. 335, 77 Okl. 
240. 

14a C.J. p 860 notes 29-31. 

Necessity, form, requisites, and suf¬ 
ficiency of service see supra §S 
1305-1322. 

B4b Tenn.—Blake v. Hinkle, 10 Yerg. 
218. 

10 C.J.S.-67 


55. Ark —Hawkins v. G. (1. Sim¬ 
mons & Co, 264 SW. 963, 165 Ark. 
461 

Jndflmient entry as tending to show 
corporation 

Jtecital in Judgment entry, "comes 
plaint iff by its attornejs and defend¬ 
ants in person and by their attor¬ 
neys," .supported intendment that 
plaint iff was corporation.—Bark.sdale 
\. Strickland & Hazard, 124 So. 234, 
220 Ala. 86. 

56. Ark —(». W. Jones Lumber Co 

V. Wisarkana Lumber Co., 187 S. 

W. 1068, 125 Ark. 65 

57. Fla,—J^iaz v. Parkland Estates, 
iri4 So. 199, 114 Fla 273. 

Duty of conrt to arrest Judgment 
Upon the facts being called to the 
attention of a court rendiTing judg¬ 
ment in favor of a corporation which 
has failed to comply with a statute 
requiring the payment of certain fees 
or the filing ot certain reports as a 
prerequisite to its maintaining a 
suit, it becomes the duty of su<*h 
court to arrest the Judgment or with¬ 
hold Its execution thereon until the 
statute is fully complied with.—Diaz 
v. Parkland Estates, supra. 

58. Nov.--Glllig V. Lake Bigler 
Road Co., 2 Nev. 214. 
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59. Iowa.—Lcftwick v. Thornton, 18 
Iowa 56. 

14a C J. p 860 note 35Vi 

60. Til —Campbell v. Brunk, 25 111 
225. 

61. N C —Davidson v. Alexander, 84 
NC 621 

68 . Mo.—McCourt v Grove, 142 S. 
W. 768, 162 Mo App. 521. 

63. Wash—Hampton v. Buchanan, 
98 r 374, 51 Wash 155. 

64. ND*—Sherwin v. American 
Loan & Investment Co., 173 N W. 
758, 42 N.D. 389. 

65. Or.—Bingham v. Lipman, 67 P 
98. 40 Or. 363. 

66. FnrehaserB’ action for reaoia- 
Bion of land contract 

Where vendor corporation, after 
execution of contract to sell land, or¬ 
ganized and distributed assets to 
new corporations, with names simi¬ 
lar to vendor, and where purchasers 
without knowledge of the formation 
of new^ corporations made payments 
to one of them which accepted the 
payments and paid amounts so re¬ 
ceived to the other. Judgment in pur¬ 
chasers’ action for rescission of the 
contract was properly given against 
both such newly organized compa- 
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entering* into separate contracts with a third person 
are entirely owned and controlled by one individual 
does not justify a joint judgment against such cor¬ 
porations, in the absence of facts showing fraud or 
injustice under the particular circumstances.®'^ In 
an action to recover the purchase price of stock il¬ 
legally purchased from a defendant corporation, the 
fact that the stock so purchased was that of a for¬ 
eign corporation having the same name as defend¬ 
ant does not preclude the entry of judgment against 
the latter.®® In an action by a creditor against a 
corporation which mortgaged its property after 
plaintiff’s claim accrued, where the mortgage is 
void under a statute invalidating as to existing cred¬ 
itors every conveyance made by a corporation, plain¬ 
tiff is entitled only to the ordinary judgment in an 
action of debt, and not to one declaring a lien on 
the property.®® 

Amount; exemplary damages. In an action on a 
negotiable instrument negotiated by plaintiff’s agent 
without authority, judgment for plaintiff in the 
amount that it has suffered loss from such negotia¬ 
tion is proper.*^® The fact that plaintiff is a corpo¬ 
ration does not preclude it from recovering ex¬ 
emplary damages, when such an award is otherwise 
propcr.71 

Conclusiveness, The general rules governing the 
conclusiveness of judgments in other civil actions 
apply to judgments in actions by or against corpo¬ 
rations."^- It will not be presumed that the consent 
of a corporation to a judgment against it, which 
the record shows was “by consent of the parties,” 
was given by the corporation’s attorney and not by 
the corporation itself, notwithstanding there can be 


no appearance of a corporation in court but by at¬ 
torney.*^® 

Misnomer, While it has been held that a judg¬ 
ment against a coriioration trading under an assum¬ 
ed name must be entered in its true name,*^^ and 
that the misnomer of a defendant corporation can¬ 
not be corrected nunc pro tunc where the judgment 
was entered against it under the same name as that 
given in the summons,'^® the general rule is that a 
judgment against a corporation which is incorrect¬ 
ly named in the process, pleading, or judgment is 
not void by reason of the misnomer,'^® provided the 
identity of the corporation with that intended by the 
parties is ajiparelit,'^'^ and especially is this true 
where the corporation can be identified by the 
pleadings. 7® 

Action on judgment; forum, A corporation is 
not required to bring an action on a judgment in 
its favor in the same court in which the judgment 
was obtained, but has the same right to select th(‘ 
forum in which to bring the action that other plain¬ 
tiffs possess.*^® 

b. By Cpnfession, Consent, or Default 

In a proper case Judgment by confession, consent, or 
default may be entered in an action by or against a cor¬ 
poration. 

As an incident to the capacity to sue and be sued, 
a corporation has power to confess judgment;^® 
but, to do so effectually, the statutory requirements 
in regard to entry of judgment by confession must 
be strictly observed in all material respicts.^i It 
has been held that a confession of judgment by a 
corporation need not be under its corporate seal.^- 
While a stipulation by a corporation for a judg- 


nies.—Prenrh v, C. D. & E Inv. Co., 
195 P. 521, 114 Woah. 416. 

67. Cal.—Schmitt v. Northern Coun¬ 
ties Land & Cattle Co.. 292 P. 173, 
108 Cal.App. 6S8. 

66 . Mo.—Anderson v. Middle States 
Utilities Co., 98 S.W.2d 103, 231 
Mo.App. 129. 

69. N.C.—Langston v. Greenville 
Land, etc., Co., 26 S.E. 644, 120 N. 
C. 132. 

70. Pa.—Substantial Building & 
Loan As.s'n v. Industrial Trust, 
Title & Savings Co., 82 Pa.Super. 
216. 

71. Tex.—International & G. N. R. 
Co. v. Telephone Tel. Co., 5 S.W. 
617, 69 Tex. 277, 5 Am S.R. 45. 

72. Me. — Damon v. Weber, 89 A. 
734, 111 Me. 473. 

Tex.—Stoddard v. Martin, 3 Tex.A. 
Civ.Cas. fi 85. 

Vt.—^Ex parte Sargeant, 17 Vt. 425. 
14a C.J. p 862 note 65. | 


73. Kan—Piper .v Cnion 1*mc. R. 
Co., 14 Kan. 675—Union I’ac. 11. 
Co. V. McCarthy, 8 Kan. 125. 

74. Va.—I.cckie v. Seal, 170 S.E. 
844, 161 Va. 215. 

Proof of identity inadmissible 

Proof that named defendant was 
same as real corporation not named 
in pleading was inadmissible in ab¬ 
sence of averment in notice of mo¬ 
tion for Judgment that such was the 
case.—Leckle v. Seal, supra. 

76. Mo.—Brown v. Terre Haute R. 
Co., 72 Mb. 667—Brassfield v. Quin¬ 
cy, etc.. R. Co., 83 S.W. 1032, 109 
Mo.App. 710. 

76. Miss.—Carrier y. Poulas, 40 So. 

164, 87 Miss. 595. 

14a C.J. p 861 note 44. 

Trade or assumed name 
Judgment rendered against corpo¬ 
ration in its assumed or trade-name 
is not void.—Executive Committee of 
Baptist Convention v. Smith, 166 S. ^ 
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E. 573, 175 (la 543. afflrrning 161 S 

E. 143, 44 C;a..\pp. 184. 

77. N.(^—Gordon v. Pintsch Gas 
Co., 100 S.E. K78, 178 N C. 435. 

78. Ala.—Lampkin v. Loulsvillf, 
etc., R. Co. 17 So. 448, 106 Ala. 
287. 

14a C.J. p 861 note 45. 

79. N.Y.—National Mechanics' 

Banking Assoc, v. Usher, 31 N V 
403. 

80. Idaho.—Dahlstrom v. \ValKer, 
194 P 847, 33 Idaho 374. 

14a C.J. p 861 note 47. 

Authority of offl<*er to confess Jud^- 
mont see supra $ 1067. 

Judgment by confession as prefer¬ 
ence see infra $ 1389. 

81. N.C.—Ni mocks v. Cape 
Shingle Co., 14 S.E. 622, 110 N.C 
20 . 

14a C.J. p 861 note 48. 

82. S.C.—Thew v. Southern Porce¬ 
lain Mfg. Co., 5 S.C. 415. 
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mcnt agfainst it of a certain nature, made pending 
a suit, is in effect a confession of judgment binding 
the corporation, and it is immaterial whether the 
corporation appears at the rendition of the judg- 
ment,*3 a judgment which is entered against a cor¬ 
poration upon a stipulation between plaintiff and 
one not authorized to represent the corporation is 
void.®^ Stockholders of a corporation may ques¬ 
tion the validity of a judgment confessed by it.®® 

A corporation may settle by a consent judgment a 
pending suit against it.®® 

Judgment hy default. Judgment by default may 
be properly entered against a corporation failing to 
make an appearance or answer, where t4ie court has 
jurisdiction of the subject matter and acquires ju¬ 
risdiction of the corporation by proper service of 
process;®*^ but, where it appears that no answer or 
appearance has been made by defendant corpora¬ 
tion, and that the citation was served on persons not 
at the time its agents, judgment by default against 
it with writ of inquiry is projjcrly denied.®® A de¬ 
fault judgment against a corporation is also prop¬ 
erly denied in an action on an instrument alleged 
to have been executed hy an agent of the corpora¬ 
tion, where the agent’s authority to bind the corpo¬ 
ration is not shown.®’*^ Under some rules of court 
a defendant corporation which files no affidavit of 
merits is nevertheless entitled to have an inquest to 
determine the amount which plaintiff is entitled to 
recover.®® The filing of an affidavit of defense by 
the president of a corporation defendant, although 


no appearance is entered, is sufficient to prevent a 
judgment by default.®^ 

Under some statutes, plaintiff, in an action against 
a corporation on a note or other evidence of debt, 
may take judgment as in case of default in plead¬ 
ing within a certain number of days, unless the cor¬ 
poration files with its answer or demurrer a copy 
of an order directing that issues presented by the 
pleadings be tried.®2 Such statutes apply only 
where the action is on an instrument which admits 
on its face an existing debt payable absolutely;®® 
they do not apply to actions against a corporation 
not the maker of the instrument, although it is al¬ 
leged that the corporation has assumed the maker’s 
liability ;®^ nor do they apply when the cause of ac¬ 
tion on the note or instrument evidencing the debt 
is joined with another cause of action.®® Where 
the court permits defendant to frame issues under 
such a statute, and defendant files a verified answer 
prior to the return day, it is error to grant plain¬ 
tiff’s motion for judgment merely because defendant 
has not set forth the proper affidavit for leave to 
file answer.®® 

Where a judgment by default is had, the judg¬ 
ment entry must show affirmatively every fact and 
circumstance which is necessary to support the ju¬ 
risdiction of the court,®'^ and the legal liability of 
defendant.®® Thus it must appear of record that 
the person upon whom service of process was made 
had such a relation to the corporation that service 
on him was tantamount to service on the corpora¬ 
tion.®® However, any defect or insufficiency in 


83. Tex.—Korty-Aere Sprinsr I.ilve 
Stock Co. V. West Texas Hank, etc., 
Co., Civ.App.. Ill S.W. 417. 

84. ('olo —Tabor v. Hank of l^ead- 
vlllc, 83 V. 1060, 35 Colo. 1. 

85. I»a—HIxler v. Holiness Chris¬ 
tian Church, 26 l‘a.l>ist. 60. 

86. Ark.—Arlinitton Hotel Co. v. 
Rector, 186 S.W. 622, 124 Ark. 90. 

87. Cal.—Hond v. Karina-AJnx Con¬ 
sol. Milling Co., 115 P. 254, 15 Cal. 
App. 469. 

86 . Tex.—C>lsen v. California Ins 
Co., .32 S.W. 446, 11 Tex. 371. 

89. Hawaii.—Wrijrht v. Hawaiian 
Steam Nav. Co., 1 Hawaii 426. 

90. Mich —Grand Rapids Furniture 
Mfir. Co. V. Burnham, 34 Mich. 29. 

91. Pa. — I)«‘skins v. Reworting Fund 
Assoc., 3 Pa.Dist. 394. 

98. N.Y.—Duke v. Mt. Morris Con.st. 
Co., Ill N.Y.S. 313. 127 App Di\. 
39 — Smith V. Consumers’ Ferlllizer 
Co., 172 N.Y.S. 698. 

14a C.J. p 862 note 68. 

Notios to defendant 
Where plaintiff intends to rely on 


defendant’s failure to file the statu¬ 
tory order, fairness and good prac¬ 
tice require that he give notice to 
that effect to defendant.—Blender- 
man V. J. R. Beilis Co., 117 N.Y.S 
897, 64 Misc. 65. 

93. N.Y.—New York L. Ins. Co. v. 
ITiiiversal Ins. Co., 88 NY. 424 
—Tyler V. Aetna F. Ins. Co., 2 
Wend. 280—Anonymous, 6 Cow. 41. 

14a C .7 p 862 note 59. 

Znsnronoo policy is such Instrument 
N.Y—McKee v. Metropolitan H. Ins. 

Co.. 25 Hun 583. 

14a C^J. p 862 note 59 [a]. 

94. N.Y.—Shorer v. Times Printing, 
etc., Co., 23 N.K. 979, 119 N.Y. 483. 
affirming 6 N.Y.S. 63. 53 Hun 88— 
Cincinnati Fifth-Third Nat. Bunk 
V. Hudson Refrigerator Co., 153 N. 
Y.S. 168. 

14a C.J. p 862 note CO. 

95. N.y.—McGoxern v. Bulman- 

Warncr Paint Co., 65 N.Y.S. 767, 28 
N.Y.Civ.Proc. 212—Bradley v Al¬ 
bemarle Fertilizing Co., 2 N Y.Civ. 
Proc 60. 

14a C J. p 862 note 61. 
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96. N.Y —Schlesinger v. Louis Mey¬ 
er Realty Co., 114 N.Y.S. 341 

97. Ala.—Me Walker v. Mobile 

Branch Hank, 3 Ala. 153. 

14n C.J. p 862 note 62. 

98. Ala —McWalker v. Mobile 

Branch Bank, supra. 

99. Mo.—Cloud V. Pierce City, 86 
Mo. 367. 

Naoossity of proof; allegation in 
pleadings 

Where the person on whom service 
is made is alleged In the pleadings 
to b<* one of the agents of the corpo¬ 
ration and the citation contains di¬ 
rections reituiring service of cita¬ 
tion on such designated agent, Judg¬ 
ment by default may be taken with¬ 
out proof showing that he is the 
agent of the corporation.—Delaware 
Ins Co. V. Hutto, Tex.Civ.App., 159 
SW. 73. 

Zn Alabama, to authorize a Judg¬ 
ment by default or decree pro con- 
fesso against a coiporation. the rec¬ 
ord or judgment entry must recite 
the fact that proof was made to the 
court that the person on whom the 
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service is waived where the corporation enters its 
general appearance and attacks the case on its mer- 
its.l 

While it is unnecessary in an action by a corpora¬ 
tion that a copy of the charter should be filed to en¬ 
title plaintiff to judgment for want of an affidavit 
of defense,2 it has been held that, before a judg¬ 
ment can be granted to a plaintiff corporation on an 
affidavit of demand, plaintiff's corporate existence 
and the place of its creation must appear either in 
the title of the suit or in the affidavit.^ 

c. Opening or Vacating 

As In case of Judgments generally, a judgment 
against a corporation may on a proper showing be open¬ 
ed or vacated. 

A judgment against a corporation obtained by 
collusion with its officers may be set aside, and in a 
proceeding to set it aside the court may pass on the 
merits of the demand in judgment.^ While a de¬ 
fault judgment entered against a corporation will 
not be set aside merely on the ground that defend¬ 
ant was not chartered as a corporation, where a 
charter had in fact been granted,^ such a judgment 
entered against a corporation by reason of the mis¬ 
take of one of its agents will be set aside, if the 
corporation has a meritorious defense;® and sim¬ 
ilarly, where a judgment by consent against a cor¬ 
poration is procured by fraud, and the corporation 
has a valid defense, it will be set asideJ A judg¬ 
ment by confession against a corfioration not en¬ 
tered and recorded according to the statutory re¬ 
quirements is subject to be vacated;® but it has 
been held that a judgment by confession against a 
corporation entered by its agent without authority 
will not be set aside if there is no irregularity on 
the face of the record,® or if the claim in judgment, 


although not a legal one, is just and equitable.^® 
Unexcused delay in making application to set aside 
a judgpnent for or against a corporation may justify 
the court in refusing the relief asked.^^ Where the 
sheriff’s return recites that the summons was serv¬ 
ed on the president of defendant corporation, and 
the judgment recites that it was made to appear that 
due service had been made on defendant, it will be 
presumed, in proceedings to set aside a default, that 
the person accepting service was the corjioration’s 
president. 12 On motion by a corporation to set 
aside a default judgment for failure to serve proc¬ 
ess on the proper agent, the burden is on the cor¬ 
poration to establish clearly the nature and extent 
of the agency held by the person on whom service 
was made.1^2 Where the working capital of a cor¬ 
poration is nominal, a judgment by default against 
the corporation should not be opened as a matter of 
favor, except on the giving of a bond wdth sureties 
conditioned to pay any judgment wffiich plaintiff 
may ultimately rccover.i^ A petition to set aside a 
default judgment against a corporation may be ver¬ 
ified by its president.15 

§ 1342. Execution 

a. In general 

b. Issuance and form 

c. Levy and lien 

d. Stay and injunction 

a. In General 

All corporate property not otherwise exempt Is sub¬ 
ject to execution in actions against it; but its property 
cannot be taken on execution against its officers and 
members individually, nor can execution against a cor¬ 
poration be satisfied except out of the corporate prop¬ 
erty. 

Corporations are subject to the customary proc¬ 
esses for enforcement of equity dccrccs.l® 


process was served was at the time 
of service such an o/Ilcer or asent 
of defendant as by law was author¬ 
ized to receive service of process in 
its behalf.—Baker v. Sparks, 81 So. 
609, 202 Ala. 653—Spurlln Mercantile 
Co. V. M. 11. Laucheimer & Sons, 48 
So. 812, 159 Ala. 512—Order of Cal- 
anthe v. Armstrong. 62 So. 269, 7 
AlaApp. 378—14a C.J. p 862 note 64. 

1. Mo.—Brown v. British Dominions 
General Tns. Co., Limited, of Lon¬ 
don, England, App., 228 S.W. 883. 

8. Pa.—Lancaster Bank v. McCall, 
2 Pa.LJ.B. 498, 4 l*aL.J. 287. 

3. Del.—C. J Toerring Co. v. R. B. 
Moore Co., 75 A. 786, 24 Del. 269. 

4i N Y.—Whittlesey v. Delaney, 73 
N.Y. 571. 

5. Ga.—Adams v. Ovcrland-Madison 
Co., 109 S.E. 413, 27 Ga.App. 631. 


6. Tex.—Houston, etc., R. Co. v. 

Burke, 66 Tex. 323, 40 Am.R. 808. 
14a C.J. p 863 note 71. 

7- Kan.—Babcock Hardware Co. v. 
Farmers’, etc.. Bank, 38 P. 266, 64 
Kan. 273. 

8. N.C.—Nimocks v. Cape Fear 
Shingle Co.. 14 S.E. 622, 110 N.C. 
20 . 

9. Pa.—Hall v. West Chester Pub. 
Co.. 37 A. 106, 180 Pa. 561. 

Authority of officers and agents to 
confess Judgment see supra S 1067. 

10. WlB.—Ford V. Hill, 66 N.W. 116, 
92 Wis. 188, 53 Am.S.R. 902. 

11. 111.—Union Hide, etc., Co. v. 
Woodley, 76 111. 435. 

14a C.J. p 863 note 76. 

Delaying over twenty days 

Where, over twenty days after 
final decree on merits for complain¬ 
ant domestic corporation, defendant 
moves to vacate decree and annul 
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prior proceedings because of corpora¬ 
tion's failure to file statutory report 
and pay excise tax, diminl of motion 
will not be held erroneou.s, especially 
where counsel. In argument before 
appellate court, states it Is unques¬ 
tioned that report and payment re¬ 
quired were made before the motion 
was heard.—Christie v. Highland 
Waterfront Co., 153 So. 784, 114 Pin. 
263. 

18. Mont.—^Vadnais v. East Butte 
Ext^ension Copper Mm. Co., 113 P. 
747, 42 Mont. 643. 

13. N.Y.—Donadi v. New York State 
Mut. Ins. Co., 2 E. D. Smith 619. 

14. N.Y.—Duncan v. Western Union 
Min. Co., 2 N.Y.City Ct 405. 

15. Ala.—Ex parte Heflin, 64 Ala. 
96. 

16. Pa.—^Butler County v. Pitt.s- 
burgh, H., B & N. C. Ry. Co., 148 
A. 504, 298 Pa. 347. 
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While the franchise of a corporation cannot be 
taken on execution against it without an express 
statutory provision to that effect, sec the C.J.S. ti¬ 
tle Executions § 22, also 23 CJ. p 331 note 82 et 
seq, the general rule is that all other property of 
a corporation, both legal and equitable is subject to 
execution,!"^ although it necessarily wipes out stock 
values,18 and the property is essential to the busi¬ 
ness of the corporation and the estate and inter¬ 
est of a corporation in real property, whether a 
mere casement, a right of possession, or a title in 
fee, is subject to execution as property distinguish¬ 
ed from the incorporeal franchise of the compa- 
ny.2<> 

Choscs in action belonging to a corporation are 
sometimes made subject to execution by statute 
but a statute providing for si)ecial writs of fieri 
facias on judgments against corporations after re¬ 
turn of execution nulla bona, and the sale thereun¬ 
der of their personal, mixed, or real property, and 
franchises and rights, does not authorize the sale 
under such a writ of a corporation.-- It has been 
held that where a railroad cfmipany receives a num¬ 
ber of its own mortgage bonds from a debtor in 
payment of the debt, not for the purpose of can¬ 
celing them, but with the intention of again putting 
them into circulation, they are the property of the 


company, and as such are subject to execution 
against it.23 

.Since, as stated supra § 4, a corporation is a le¬ 
gal entity distinct from its members and officers, 
its property cannot be taken on execution against 
them individually and, on the other hand, an 
execution against a corporation cannot be satisfied 
except out of the corporate property neither the 
person, see infra § 1345, nor the private property of 
its stockholders^® or officers^^ is subject. Accord- 
unless otherwise provided by statute, Cfirpo- 
ratc stock individually owned cannot be taken for 
the discharge of the debts of the corporation 
and under some statutes, where corporate stock sold 
for a delinquent assessment levied by the directors 
is purchased by the corporation, it holds it subject 
to the control of the remaining stockholders, and 
it is not subject to an execution issued against the 
corporation.29 Under statutes providing that cap¬ 
ital stock, whether owned by the corporation or by 
individuals, may be taken and sold on execution 
against the corporation, the fact that capital stock 
of a corporation has been sold on an execution 
against it does not exempt such stock in the hands 
of the purchaser from the levy of an alias execution 
issued for the unsatisfied balance of the judgment; 
and there is no distinction in this respect between 


17. In<3 —Dopartment of Tn*a.sury 

of Indiana v. CrowchT, 15 N E Ud 

89 . 

14a C .T p 86:i note 85 

Property acquired by sole stock, 
bolder 

Notwilhstrmdinj^ an indiMdual ac- 
QUirt'd all .^llalos of stock from a 
corporation, and then took possession 
of Its reall.v and ereited n liuildiiiK 
thereon, .•^ucli iealt> wa.s suhjei-t to 
execution U) cnlorit^ <’olleclion of 
JudKtni'tU uKaiiist eorporation as con- 
FtilulmK trust lund for pa\uienl of 
corpoiate dt Ms.—Voll v Zelch, 201 
N.W r:„ lOS Iowa i:i32. 

Bffect of transfer 

Where proiierty levied on os prop" 
erty of corporate JudKtnt'nt debtor 
was claHiied by its subsidiary, all of 
whose slotk was owned liy tians- 
fiu’rinn corporation, burden was on 
c'laininiit to show that proper! > 
transfern-d to it had been al least 
construeiively delivered and for a 
valuable consideration. Such a claim 
cannot be .'■.ustaiiied where there was 
no evidence of delivery or considera¬ 
tion. and where a corporation has 
disposed of its property fraudulently, 
either in fact or in law. so as to 
evade the Just claims of creditor, and 
the property has ^one Into the hands 
of other than a bona fide purchaser, 
court may ignore the devices by 


which the assets were w'rongfullv di- 
\ested and devue.v hv which the> 
were returned to it as bein^; void 
and regard proceeds in the liands of 
tin* eorporat** debtor as being there 
b> original right ownership, or 
regard the holdiT as charged with 
trust in fa\or of corporate c'reditoi*, 
and, w'hen the assets ha\e been siib- 
jeet^d to levy by a Judgment cred¬ 
itor and the hohier intervenes, court 
will administer equities and execute 
the trust by enforcing the levy.— 
Everett V. (.’arolinii Iklortg. Co., 1 S 
E2d 109, 214 NC 778 
Military corporation 

property of a military corporation 
to maintain voluntary military corps 
of cavalry, which is not a “public 
«oi poration," is not exempt from 
lcv.v and sale— Ceorgin Hussars v. 
Haar, 118 S K. 5C3. 156 (ia. 21. 

18. Mo —Johnson v. United R. Co., 
152 S.W. 362, 247 Mo. 326, modified 
oti other grounds. 152 SW 371. 

19. Pa.—Reynolds v. Reynolds Lum¬ 
ber Co. 32 A. 537, 169 Pa. 626, 47 
Am S K. 935. 

1 ta C.J. p 863 note 87. 

20. N Y.—Evangelical Lutheran St 
John’s Orphan Home v. Biifialo Hy¬ 
draulic Assoc., 64 N Y 561. 

14a C.J. p 863 note 88 

21. Tenn.—Smith v. U. S. Fire Ins. 
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Co. ir.0 SW 97, 121! Tonn Cl.'. 

4 5 L U \ ,N S , 266, Aiin.Cas 1913E 
196 

14a C J p 86:? not I- 8!). 

22. US “• Internallonal Coal Min. 
Ci» V I’ennsv Ivani.i It Co, C\C 
Va . 152 F 554 

23. Iowa —Heihenngton V. H.ayden, 
11 Iowa 3.*!5 

24. Mass—Ru.ssell v. Mel^dlan, 11 
Pick 63 

14 CJ p 58 note 65—lln C J. p 861 
note 93. 

25. La—Tregre v. Carter Packet 

I’o, 61 So 379, 132 La. 293, 45 

L R A .N S , 189. 

14a C.J. p 864 note 94. 

26. Cal—A Paladini. Inc, v. Sii- 

poiior Court in and for City and 
County of San Francisco, 21 1*.2J 
941, 218 Cal 114. 

14a C J. p S64 note 96. 

27. La—Tregre v. Carter Packet 

Co. 61 So 379. 132 La. 293, 45 

L.U.A ,N.S., 189. 

Ma C.J. p 864 note 97. 

26. Iowa.—Gih.son v. American Ry 
Express Co., 193 N.W. 274, 195 
Iowa 1126. 

11a C.J. p 864 note 99. 

29. Cal.—Robinson v. Spaulding 
Gold, etc.. Min. Co., 13 P. 65, 72 
Cal. 32. 
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corporate debts which accrued before and those 
which accrued after the sale.®® 

b. Issuance and Form 

Execution must be properly Issued and In the proper 
form. 

A Statute providing that no execution shall be is¬ 
sued out of the court where the transcript of a 
judgment of a justice of the peace is filed, if de¬ 
fendant is a resident of the county, until an execu¬ 
tion shall have been issued by the justice and re¬ 
turned nulla bona, applies to corporation defend- 
ants.31 A notice of motion for leave to issue exe¬ 
cution against a corporation may properly be serv¬ 
ed on its president or managing agent.32 A mate¬ 
rial variance in the name of the corporation in the 
judgment against it and that in the execution is 
fatal.23 As statutes providing that execution shall 
run against the body of the debtor do not apply to 
corporations, see infra § 1345, an execution against 
a corporation need not run against the body.34 It 
is no defense to a motion for leave to issue execu¬ 
tion that the judgment against the corporation has 
been paid by the surety on the appeal bond, where 
the money has been returned to him on the vacation 
of the judgment as to him.*^ 

c. Levy and Lien 

Execution must be properly levied, and when so 
levied a Hen attaches to the property, subject to particu¬ 
lar statutory provisions. 

The mode provided by statute in which writs shall 
be executed against corporations must be follow- 
ed.23 Under statutes requiring a formal demand on 
the corporation at its principal office for payment 
before the levy of an execution, such demand is a 
prerequisite to a valid levy,37 and the officer is au¬ 
thorized to serve the writ and make the demand at 
the principal office of the corporation wherever sit¬ 
uated within the state.®® Statutes contemplating a 
levy by the sheriff on property within his county, 
and extending the effect of such levy to other coun¬ 
ties in which the corporation defendant has prop¬ 


erty, do not give the sheriff power to levy on prop¬ 
erty of the corporation in other counties when it has 
no property within his own.®® Where a statute 
makes a corporate franchise subject to execution, 
it must be levied on as an entirety.^® Tf a statute 
makes a corporation's choses in action subject to 
execution, a lien thereon is acquired by levy.^i 
Where authority is given by statute to seize on ex¬ 
ecution the property and franchises of a corporation 
not liable to such seizure at common law, the ques¬ 
tion whether a lien is a necessary and inseparable 
incident of such seizure depends on the object and 
language of the particular statute.^® 

d. Stay and Injunction 

In a proper cate execution may be stayed or en- 
joined. 

A corporation defendant is within statutes allow¬ 
ing a stay of execution on entering security.^® An 
execution sale of the franchises of a corporation 
will not be restrained at the instance of a stockhold¬ 
er, in the absence of a showing that the judgment 
was obtained by fraud or collusion of the directors, 
or that any advantage would accrue to the corpora¬ 
tion from a stay of iiroccedings.'*^ An injunction 
w'ill not issue to restrain a creditor of a corporation 
from satisfying his judgment from a trust fund held 
by trustees to discharge the corporate debts, where 
it docs not appear that there are other creditors, and 
the trustees have neglected for a number of years 
to apply the trust property to the discharge of the 
judgment.^® 

§ 1343. - Sale 

a. In general 

b. Title and rights of purchaser 

c. Redemption 

d. Proceeds 

a. In General 

Sale on execution Is subject to the general rules 
for sale of property on execution and particular statu¬ 
tory provisions applicable to corporate property. 


30. Vt.—Chandler v. Henry, 30 Vt., 
330. 

31. Mo.—Loring: v. Maysville Cream¬ 
ery Assoc., 70 Mo.App. 64. 

14a C.J. p 864 note 4. 

35. N.C.—Hu.sh V. Halcyon Steam¬ 
boat Co.. 84 N.C 702 

33* Ga.—Bradford v. Water-Lot Co., 
58 Ga. 280. 

14a C.J. p 864 note 6. 

34. Mo.—Lindell v. Wash, 8 Mo. 
512. 

36. N.C.—Rush V. Halcyon Steam¬ 
boat Co.. 84 N.C. 702. 


, 36. Me.—Vermeule v. York Water 
Co., 92 A. 613, 112 Me. 437. 

37. Pa.—Smith v. Altoona R. Co., 87 
A. 930, 182 Pa. 139. 

14a C.J. p 864 note 11. 

3& Pa.—Smith v. Altoona R. Co., 
supra. 

39. Pa.—Hassall v. Union Canal Co., 
2 I>a.Co. 147. 

40. Pa.—Longstreth v. Philadelphia, 
etc., R. Co., 11 Wkly.N.C. 800. 

41. Tenn.—Smith v. U. S. Fire Ins. 
Co.. 150 S.W. 97, 126 Tenn. 485, 
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46 LR.A..N.S.. 266, Ann.Casl 91.3E. 
196. 

14a C.J. p 864 note 17. 

42. Pa.—Bayard's App., 72 Pa. 453. 
14a C.J. p 865 note 19. 

43. Pa.—Allinson v. Philadelphia, 
etc., R. Co., 5 l'a.Co. 344. 

14a C.J. p 865 note 20. 

44. Mass.—Ward v. Salem St. R. 
Co., 108 Mass, J32. 

45. Tex.—Good v. Sherman, 87 Tex. 
660. 
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The sale on execution of the real property of a 
cor])oration is ordinarily conducted in the manner 
provided in other cases for the sale of such property 
on execution.^® The doctrine that a person stand¬ 
ing in a fiduciary relation to another will not be 
permitted, in the management of the property, to 
derive an undue advantage at the expense of the 
cestui que trust, has been applied to execution sales 
against corporations, where an officer of the corpo¬ 
ration becomes the purchaser or acts as bidder for 
anolhcr.^7 The authority to sell the franchise of 
a corporation on execution being purely statutory, 
the sale can be made in no other mode than that 
provided by statute.^® 

b. Title and Bights of Purchaser 

A purchaser at an execution sale takes the Interest 
of the corporation existing at the time of the Judgment, 
but does not become invested with the corporate fran¬ 
chise. 

A sale of leviable property under an execution 
against a corporation passes to the purchaser the 
whole interest of the corporation existing at the 
time of the rendition of the judgment and, con¬ 
versely, he takes only such interests as arc bound 
by the judgment.'''^^ An execution sale of the prop¬ 
erly of a corpfiration does not invest the purchaser 
with the corporate franchise.®^ 

A idea of a purchaser at execution, sued in eject¬ 
ment by stockholders purchasing the property on 
foreclosure of a mortgage, setting up equitable title 
to the property and alleging fraudulent execution of 
the mortgage for protection of the stockholders, is 

not demurrable.^’2 

c. Redemption 

In a proper case a stockholder may redeem the cor¬ 
porate property sold on execution. 

Where the property of a cjirporation is sold under 
execution, and no steps are taken by the cor]>orate 
authorities to redeem the property within the period 


limited by law, a stockholder may redeem the prop¬ 
erty for the corporation, and hold it liable for the 
money advanced for that purpose; and by so do¬ 
ing he becomes the equitable assignee of the cer¬ 
tificate of sale, and is subrogated to all the rights 
of the purchaser.®^ To establish his right to re¬ 
deem, the stockholder must show a bona fide effort 
to induce the directors to redeem, and, on failure, 
like effort with the stockholders as a body, or he 
must excuse failure to make such efforts by show¬ 
ing that they would have been useless and where 
none of this has been done he is not entitled to at¬ 
torney’s fees or other expenses incident to an at¬ 
tempted redemption.BS 

d. Proceeds 

Proceeds of sale are distributed according to wtieth- 
er the sale is under an ordinary fieri facias or under a 
special fieri facias permitting sale of the franchise and 
the property essential to its exercise. 

When the property of a corporation is sold under 
an ordinary fieri facias, the proceeds of the sale arc 
to be distributed in the order of priority among the 
execution creditors to the exclusion of general cred¬ 
itors,although the corporation may have permit¬ 
ted all its personal property except the franchise to 
be included in the sale.*'*’^ However, if the sale is 
under a special writ of fieri facias permitting the 
franchise and property of the corporation essential 
to the exercise of the franchise to he sold, the pro¬ 
ceeds are to be distributed among all creditors as in 
the case of insolvency.ss 

§ 1344. - Supplementary Proceedings 

In a proper case supplementary proceedings may be 
maintained against a corporation. 

The general rule, either by express statutory pro¬ 
visions or by judicial construction thereof, is that 
supplementary proceedings may be maintained 
against corporations.’*® Statutory provisions for 
supplementary proceedings must be strictly con¬ 
strued.®® Ordinarily, to confer jurisdiction to make 


46. TT.S.—Iron City Nat Bank v. 
Siomens-Andorson Steel Co., C.C. 
Pa.. 14 F. 150. 

47. N.Y.—Welch v. AVoodruff, 3 N.Y. 
S. 622. 61 Hun 637. 

48. N.C.—Taylor v. Jerkins, 61 N.C. 
31G. 

14a C.J. p 865 note 26. 

49. U.S.—Milwaukee, etc., R. Co. v. 
James. Wie., 6 Wall. 750, 18 L.. 
Ed. 864. 

60. Tex —Palestine v. Barnes, 50 
Tex. 638. 

61. Tex.—City Water Co. v. Slate, 
32 S.W. 1033, 88 Tex. 600. 

14a C.J. p 866 note 29. 


52. Ala—.Tones V. Wright, 133 So. 
275, 222 Ala. 530. 

53. Cal.—WriKht v. Oroville Gold, 
etc.. Min. Co., 40 Cal. 20. 

54. Idaho.—Wunderlich v, Cu'ur 
d’Alene Vulcan Mining Co., 232 V 
588. 40 Idaho 173, 39 A.L.R. 1052. 

55. Idaho.—Wunderlich v. Occur 
d’Alene Vulcan Mining Co., supra. 

56. Pn.—Reynolds v. Reynolds Liim- 
hcr Co., 32 A. 637, 169 Pa. 626, 47 
Am.S.R. 935. 

14a C.J. p 865 note 33. 

67. Del.—Valle v. Arnold Electric 
Mfg. Co., 6 Del.Co. 69. 

1063 


58. I*a—Bavard's App , 72 Pa. 453 
14a C J. p 866 note 35. 

59. Fla—Scott v. Harrison, 184 Sc 
2:13 

N Y.—In re Delaney, 176 N.E. 407. 
256 NY. .315. reversing 214 N.Y S. 
SS.'t, 230 App Div. 821. 

Wa.sli—Kreidc v. Independence 
League of America, 62 P.2d 1101. 
ISH AVash. 376. 

14a C.J. p 866 note 36. 

60. Pa.—Borough of Mt. Unn»n v 
Kunz, 139 A. 118, 290 Pa 356. 

Procednrs against olBoers and mem¬ 
bers 

Creditor can proceed against ofli- 
cers and members of corporation un- 
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an order for the examination of a corporate judg¬ 
ment debtor or a third person, an affidavit should 
be presented appropriately setting out the requisite 
facts.®! Service of papers in a supplementary pro¬ 
ceeding must be on an officer of the corporation, and 
when not so served the corporation cannot be ad¬ 
judged in contempt for failure of the person served 
to appear for examination.®2 The order may be 
served on a corporate officer who has resigned pur¬ 
suant to a scheme to defeat the collection of the 
judgment.®® Under some statutes jurisdiction over 
the debtor corporation carries with it jurisdiction 
over the corporation's officers within the state.®^ 
If the statute providing for the examination of the 
judgment debtor docs not include persons not par¬ 
ties to the cause, the officers of defendant corpora¬ 
tion cannot be examined, even though another stat¬ 
ute provides that the word “person” shall include a 
corporation.®® In any event, a judgment creditor 
of a corporation cannot, in supplementary proceed¬ 
ings against it, examine its officers to determine 
whether he has a cause of action against them.®® A 
person holding assets of a corporation may he com¬ 
pelled to answer respecting proceedings against it,®*^ 
where such proceedings are maintainable against 
corporations,®* and may be dispossessed by sum¬ 
mary or supplementary proceedings where he claims 
title to the property by adverse possession.®® The 
manner of pursuing inquiry by the examiner in sup¬ 


plementary proceedings is a matter resting in the 
sound discretion of the trial court. 

If a general corporation law prescribes the cases 
in which a receiver against a corporation may be 
ai^pointed, the mere right to supplementary proceed¬ 
ings is not sufficient to warrant the appointment of 
a receiver, if the case docs not come within the pro¬ 
visions of the general statute but where the stat¬ 
ute so provides, a receiver may be appointed, who 
will take title to the property as of the date when 
the supplementary proceedings were commenced.*^® 
Where a receiver is appointed in supjilemcntary 
proceedings, he takes the corporate property subject 
to the state’s lien for corporate franchise taxes.*^® 
Where a receiver has theretofore been appointed 
and the assets of a corporation are in his hands for 
distribution, a supplementary proceeding is properly 
dismissed where the creditor acquiesced to the re¬ 
ceivership appointment.74 

Creditors who are not parties to supplementary 
proceedings against a corporation are not entitled to 
share in any of the benefits derived therefrom.'^® 

Where a corporation as judgment creditor is rep¬ 
resented in supplementary proceedings by its col¬ 
lection manager instead of an attorney, it will not 
be permitted to press application to punish the judg¬ 
ment debtor for false swearing at the examina¬ 
tion.’^® 


der statute only where corporation 
IS private and property souf^ht to he 
re<’overed was concealed with intent 
to hinder creditors. Mere silence or 
failure to disclose does not of itself 
constitute “concealment/' but the 
question of honesty of grantee’s con¬ 
duct must be considered in determin¬ 
ing whether assets of corporation 
were distributed with intent to hin¬ 
der creditors; and a creditor of wa¬ 
ter company is not entitled to re¬ 
cover assets in hands of stockholders 
on ground of concealment, where as¬ 
sets were distributed in good faith 
after sale of property and fran¬ 
chises.—Borough of Mt. Union v. 
Kunz, supra. 

61. Mo.—In re Koehler. 156 S.W. 
982. 174 Mo.App. 297. 

14a C.J. p 866 note 37. 

62. N.Y.—Babcock Hinds Under¬ 
wood. Inc., V. S. E. T. Valve & 
Hydrant Co., 274 N.Y.S. 529, 163 
Misc. 193. 

Managing agent of corporation is 
not proper person to be served with 
process.—Babcock Hinds Underwood, 
Inc., V. S. E. T. Valve & Hydrant Co., 
supra. 

63. U.S —Inventions Corp. v. Hobbs, 
N.Y., 244 F. 430, 157 C.C.A. 56. 

64(i Lcl—C ontinental Supply Co. v. 


Internationnl Gas Products, 145 So. 
119. 176 La. 1. 

65. Mo.—In re Koehler, 156 S.W. 
982, 174 MoApp. 297 

66 . N.Y.—Jones v. Standard Plunger 
El. Co.. 152 N.YS. 910, 167 App. 
Div. 178, affirmed 109 N.E. 1080, 
215 N.Y. 692. 

67. Ind.—Tompkins v. Floyd Coun¬ 
ty Agricultural, etc.. Assoc., 19 Ind 
197. 

68i N.Y.—Fitchburgh Nat. Bank v. 
Bush wick Chemical Works, 13 N.Y. 
Civ Proc. 155. 

14a C.J. p 866 note 43. 

69. Ala.—Teaford v. Moss, 179 So. 
817, 235 Ala. 490. 

Title not triable in summary sup¬ 
plementary proceeding brought by 
coal company’s judgment creditors, 
who purchased mining property at 
execution sale, to dispossess com¬ 
pany’s president claiming property 
by adverse possession, notwithstand¬ 
ing president asserted title, since as¬ 
sertion of title should be construed 
as incidental to president’s claim of 
adverse possession and not as an at¬ 
tempt to try out merits of his title.— 
Teaford v. Moss, supra. 

70. N Y.—Brown v. Cadmus Hold¬ 
ing Corporation, 263 N.Y.S. 394, 
238 App.Div. 867. 
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71. NY.—In re Uelanoy, 176 N E. 

407, 256 N.Y .215. n*M*r.sinR 244 
N.YS. 883, 230 App Div S21— 

Rosenberg v. Gamma Chapter, J*i 
Lambda l*hi Fraternity, 233 N Y.S. 
128, 133 Misc. 621 

14a C.J. p 866 note 44. 

72. U.S.—In re Unity Cleaners & 
Dyers, D.C.N.Y., 24 F.Supp. 562 

73. N.Y.—Smith v Mcader Pen (Cor¬ 
poration, 8 N Y S 2d 39, 2.55 App, 
Div. 397, reversing 6 N.Y.S.2d 919, 
169 Misc. 238. 

OoUection of tax 

In supplementary proceedings, 
state tax commission was entitled to 
an order compelling re<-eiver to pay, 
out of funds realized by sale of 
judgment debtor’s property and prior 
to the claims of other creditors, cor¬ 
porate franchise taxes which accrued 
before appointment of receiver, ir¬ 
respective of whether warrant had 
been filed for such taxes.—Smith v. 
Meader Pen. Corporation, supra. 

74. Ohio.—Michigan State Indus¬ 
tries V. Fischer Hardware Co., 197 
N.E. 785, 50 Ohio App. 153. 

76b N C.—La Fountain v. Southern 
Underwriters’ Assoc., 79 N.C. 514. 

76b N.Y.—J. T. Whalen, Inc., v. 
Pritzert, 8 N.Y.S.2d 418. 167 Misc. 
471. 
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§ 1345. - Body Execution 

Proviiions for body execution! do not apply to cor¬ 
poration debtors, but corporations as plaintiffs may re¬ 
ceive the benefits of such statutes. 

Statutes requiring the execution to run against 
the lx)dy of the debtor do not apply to corporations, 
so far as the body is concerned, there being no body 
to take in execution and the person of the mem¬ 
bers or officers of the corporation cannot be taken 
in execution against the corporatism.However, a 
statute abolishing imprisonment for debt but provid¬ 
ing that if plaintiff shall file an affidavit stating that 
he has good reason to believe, and does believe, that 
defendant is about to abscond from the state, and 
has secreted money, etc., a writ may issue against 
the body of defendant, applies to corporation plain¬ 
tiffs, and where a corporation is plaintiff its chief 
officer may make the required affidavit to entitle it 
to have the body of defendant taken in execution.^® 

§ 1346. Appeal and Error 

The general rules of appeals In civil actions are ap¬ 
plicable in actions by and against corporations. 

In accordance with the general rules governing 
apyieals in civil actions \Nhich are ajiplicable in ac¬ 
tions by and against corporations, the apficllate 
court will indulge all reasonable presumptions in fa¬ 
vor of the judgment.A coriioration as well as a 
natural person has a light to obtain a supersedeas 
of proceedings under a judgment against it,^^ and 
to avoid payment of costs may, by its appropriate 
ofiicers, lawfully make the oath required for an affi¬ 
davit in forma pauperis.^- Tt is sometimes required 
by statute that when a coriioratioii sues out a writ 
of error, it shall give bail for the iiayment of the 
judgment on affirmance, not to found the writ, but 
to make it a supersedeas of execution such a 
statute is applicable to corporations previously in- 
corprirated although bail was not required by law 
at the time of their incorporation,but it is not ayi- 
plicable to a writ of error sued out by a corporation 


as a garnishee®^ or trustee.®® An appeal taken on 
behalf of a corporation should be dismissed on its 
appearing that all the directors and memliers of the 
executive committee, excepting the president, desire 
the dismissal, and that a majority of the committee 
so expressed themselves at a meeting, although no 
resolution was formally adopted.®^ A motion to dis¬ 
miss an appeal by a corporation on the ground that 
it was taken without authority must be supported 
by sufficient evidence to establish affirmatively the 
facts alleged.®® Whatever authority may be neces¬ 
sary for an attorney to appear for a corporation, it 
is not a ground of reversal that such authority does 
not appear on the face of the record.®® If a corpo¬ 
ration sued by a wrong name answers by its true 
name, a judgment rendered against it by its true 
name is not void, and the appellate court, on af¬ 
firming the judgment, will direct the court below to 
substitute the true name in the complaint.®® A 
judgment erroneously rendered against individuals 
composing a corporation instead of against the cor¬ 
poration itself will be reversed, with leave to substi¬ 
tute the corporation for such individuals.®i 

In the absence of statutory or charter require¬ 
ments, an ayipeal bond or recogni/ance of a corpo¬ 
ration need not bear the corporate seal where pri¬ 
vate seals are not reciuired for such documents.®^ 

§ 1347. Costs 

Costs are allowable against or In favor of corporations 
as In the case of individuals. 

A corporation jiarty is liable the same as an indi¬ 
vidual for costs incurred by it, although the statute 
creating liability for costs does not expressly men¬ 
tion corporations.®'^ It is no abuse of discretion to 
allow' costs in favor of a corporation as to winch a 
suit IS dismissed where the corporation w'as re¬ 
quired to answer and show why it was not liable for 
damages claimed.®'^ If the officers of a corporation 
in good faith institute an action for the corporation, 
the corjioration is bound for its costs, although it 


77. Mass --Nichols v. Thomas, 4 
Mass. 2 : 12 . 

Mo—landoll v. Wash. 3 Mo. 512. 

78. Me.—Adams v. Wiscasset Bank, 
1 Me. 361. 10 Am.I) 88. 

14a C.T p 866 note 47. 

79. Vt.—Ex parte Sargeant, 17 Vt. 
425. 

80. Ind.—United Brotherhood of 
Carpenters, etc., v. Dinkle, 69 N. 
E. 707, 32 Tnd.App. 273. 

14a C.J. p 867 note 53. 

81. Ga.—Collins Park, etc., R. Co. 
V. Short Electric R. Co., 25 S.E. 
929, 98 Ga. 62. 

14a C.J. p 867 note 64. 


88. Ga—Glenn St. Baptist Church 
V Stalls. 153 SE. 76, 41 Gu App 
366. 

14n C J. p 867 note 55. 

83. Pa—Savings’ Inst. v. Smith, 7 
Pa. 291 

14a C.J. p 867 note 66. 

84. Pa.—Schuylkill Nav. Co. v. 

Thomas, 13 St'rg. & H. 431 

85. Pa—Shimer v. Stackhouse, 1 
Lehigh Val.L.R. 66. 

86. Pa.—Nixon's Est., 8 Wkly N.C. 
390. 

87. Wash.—Young v. Schenck, 116 
P. 588, 64 Wash 90. 
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88. ("al —Woodbury v Nevada 

St»iithern R Co., 46 P 862. 115 Cal. 
85 

89. U S.—Osborn v. U. S Bank, 

Ohio, 9 Wheat. 738. 6 L.Kcl. 204 

90. Cal —Mahon v. San Rafael 

Turnp. Road Co , 49 Cal 269 

91. Ill.—Campbell v. Brunk. 25 Ill. 
225. 

92. Mo.—Campbell v. Pope, 10 S W. 
187. 96 Mo. 46S. 

93. Mo.—Carr v. St. Louis, 9 Mo. 

191. 

94. Wls.—Gitlitz v. Plankinton Bldg. 
Properties, 280 N.W^ 415. 
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may turn out that the officers were mistaken in their 
judgment.®® While no costs can be awarded against 
a corporation which is not in esse, a corporation 
which is existing is in esse.®® Where an attorney 
appears for a corporation and the action is contest¬ 
ed to judgment, neither the corporation nor the ad¬ 
verse party can then question the attorney’s author¬ 
ity on the ground of defects in corporate organkca- 
lion of which the attorney had no notice, so as to 
make him liable for costs.®7 

§ 1348. Attachment 

In general a writ of attachment may * be Issued 
by or against corporations In appropriate cases. 

The right to issue a writ of attachment as a pro¬ 
visional remedy in actions by or against corpora¬ 
tions depends on statute, and has no existence out¬ 
side of statutory provisions.®® In probably all ju¬ 
risdictions, however, either by express provision of 
statute or by judicial construction thereof, the writ 
Of attachment may be issued by®® or against^ corpo¬ 
rations, where the action is one in which, by the 
terms of the statute, an attachment may issue.® 
Some statutes apply alike to all persons and corpo¬ 
rations.® Until a corporation ceases to be a going 
concern, a corporate creditor, although he is an offi¬ 
cer,^ a member,® or an employee® of the corpora¬ 
tion, is entitled to the remedy of attachment against 

95. Ky.—Burley Tobacco Co. v. 

Vest, 178 S.W. 1102, 165 Ky. 762. 

96. Wis.—Gitlitz V. Plankinton Bids- 
Properties, 280 N.W. 416. 

97. Ont.—Campbell v. Taxicabs Ver- 
rals, 21 Ont.L.. 141, 23 Ont.W.R. 6. 

7 Dom.L,.R. 91. 

98. N.Y.—Robinson v. Columbia 
Spinnini? Co., 49 N.Y.S. 4, 23 App. 

Div. 499. 

14a C.J. p 868 note 71. 

All Delaware oorporatlone are sub¬ 
ject to Its attachment law —Ryan v. 

Galliher, 168 A. 77, 6 W.W.Harr., 

Del., 503. 

99. Ky.—Kentucky Jeans Clothing 
Co. V. Bohn, 47 S.W. 250, 104 Ky. 

387, 20 Ky.la 612. 

14a C.J. p 868 note 72. 

A corporation la a ‘'person’* with¬ 
in the attachment laws, and as such 
is entitled to the remedy.—Planters’, 
etc.. Bank v. Andrews, 8 Port., Ala., 

404—14 C.J. p 64 note 93—14a C.J. p 
868 note 72 [a]. 

1. U.S.—Gokey v. Boston & M. R. 

Co., C.C.Vt., 130 F. 994, affirmed 
149 P. 42, 79 C.C.A. 64. 9 Ann.Cas. 

384, affirmed 28 SCt. 667, 210 U. 

S. 165, 52 L.Ed. 1002. 

14a C.J. p 868 note 73. 

A oorporatlon Is a “person,” with¬ 
in the statutes subjecting persons to 


it, in the absence of any statute to the contrary. 
A corporation, it has been held, may issue attach¬ 
ment only through an attorney at law whose name 
must be indorsed thercon.7 An attachment against 
property of a corporation must be vacated on mo¬ 
tion where the affidavit is insufficient,® but not on 
motion of a subsequent attaching creditor where the 
affidavits on which his attachment issued are also 
insufficient.® A creditor of a corporation which 
permits a default judgment against it cannot move 
to vacate the attachment.^® 

Attachment by or against bank see the title Banks 
and Banking §§ 408, 727. 

§ 1349. - Grounds 

a. In general 

b. Fraudulent transfer or disposition of 

property 

c. Nonresidence; removal of residence 

d. Fraud in incurring liability 

a. In General 

Attachment will Issue only on existence of proper 
grounds therefor. 

Statutes specifying grounds for attachment are 
applicable to corporate as well as individual debt¬ 
ors,but, being a purely statutory remedy, attach- 

an attachment, performance of his 
executive duties not being included 
within the meaning of the words 
“work or labor”—Republic Tool & 
Mfg. Co. V. Benarz, 17 Ohio App. GOO 

3. U.S.—Van Schaick v. Parsons. 11. 
C.Mont., 11 F.Supp. 664. 

4. Tex.—McCormick v. Cornell, Civ. 
App., 193 S.W. 1083. 

5. Mass.—Pierce v. J’artridge, 3 
Mete. 44. 

14a C.J. p 868 note 76. 

6 . N.Y.—Bicknell v. Spelr, 18 N.Y.S 
590. 

7. N.J — Black & White Operating 
Co. V. Grosbarl. 161 A 630, 107 N. 
J.Law 63, affirming 146 A 105, 7 
N.J.Mlsc. 233. 

8 . N.Y. — Dickson v. Mark Mayer, 68 
Ilun 609. 12 N.Y.S. 369. 

9. N.Y. — Ontral Nat. Bank of Troy 
V. Ft. Allen Woolen Co., 24 N.Y.S. 
640. 

10. Cal.—Dlfani v. Riverside County 
Oil Co., 266 P 210, 201 Cal. 210. 

11. Ga.—Lawrence v. Lee’s Depart¬ 
ment Store, 172 S.E. 471, 48 Ga. 
App. 271. 

Olalm arising on contract 

Since law implies that corporation 
fraudulently taking over debtor cor¬ 
poration’s assets, contracts to pay 
debts, Judgment creditor has ’’claim 


the process of attachment.—Gokey 
V. Boston & M H. Co., supra—14 C. 
J. p 64 note 93—14a C.J. p 868 note 
73 fa]. 

Corporation not party to Judgment 

Thai corporation sought to be held 
liable as an alter ego on judgment 
against individual was not a party to 
judgment held not to preclude grant¬ 
ing plaintilT, at commencement of 
action, an attachment against prop¬ 
erty of corporation.—Grotheer v. 
Meyer Rosenberg, Inc., Cal.App., 53 
F.2d 996. 

2. Action on contract 

An action by plaintiff to recover by 
attachment rent under a lease from 
a new corporation continuing the bus¬ 
iness of the lessee corporation, which 
had dissolved, is not an action ex 
delicto for fraud, but an action upon 
contract, express or implied, for the 
direct payment of money, and there¬ 
fore, within Code Clv.Proc. f 637 subd 
1. such an action in which an attach¬ 
ment may issue.—Stanford Hotel Co, 
V. M. Schwlnd Co.. 181 P. 780, 180 
Cal. 348. 

Claim for “work or labor” 

Under a statute authorizing the is¬ 
suance of an attachment where the 
claim sued on is for “work, labor, 
or necessaries,’’ the vice president 
and general manager of a corporation 
suing for his salary Is not entitled to 
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ment is available in an action by or against a corpo¬ 
ration only when one .or more of the grounds enu¬ 
merated .in the statute exist.i 2 the absence of 
fraud, the confession of an alleged ground for at¬ 
tachment by a defendant corporation demands that 
the attachment be sustained.^s ^ corporation can 
not fraudulently contract a debt for which attach¬ 
ment may issue against it on proof, by affidavit, of 
fraud which would warrant an order for a capias ad 
respondendum, since a corporation could not be held 
to bail for such fraud.^^ 

b. Fraudulent Transfer or Disposition of Prop¬ 
erty 

Attachment may issue If a corporation fraudulently 
transfers or disposes of Its property, or is about to do so 
for the purpose of defrauding creditors. 

It is commonly a ground for attachment against a 
corporation if it fraudulently transfers or disposes 
of its property, or if it is about to dispose of its 
property for the purpose of defrauding its credi¬ 
tors.^ 5 In accordance with the theory that a coqio- 
ralion is a legal entity distinct from its members and 
officers, the fraudulent dis|»osition by a member or 
an officer of a corporation of his individual property 
is not such a fraudulent act by the corporation as 
to warrant the issuing of an attachment against it.^® 

Fraudulent intent. These grounds of attachment 
rest mainly on the intent of the debtor corpora¬ 
tion,^*^ and as a rule fraud in law or constructive 
fraud is not sufficient; there must exist an actual 
fraudulent purpose or inlent.^* If the facts are as 
consistent with an honest intent as they are with a 
fraudulent one, fraud may not be inferred from 
them.l® An intent to defraud creditors as ground 
for attachment cannot be inferred from an appli¬ 
cation of a receiver for it,2® from an intention to 


liquidatc,2i from the failure of the corporation, aft¬ 
er it ceased to do business and all its assets were 
sold except a piece of land, to make use of such 
land or pay taxes on it,22 or from a statement by an 
officer of the corporation that certain proceeds at¬ 
tached belonged to him and he intended to have 
them for his own use ;23 but an attempt to make an 
assignment to secure an equitable division of the 
assets of a corporation among its creditors is proof 
of an intent to defraud creditors sufficient to sus¬ 
tain an attachment against its property.^^ The 
mere fact that a corporation is about to remove its 
property from one city to another or outside the 
stale is no evidence that it has any intention of hin¬ 
dering, delaying, or defrauding its creditors ;25 nor 
docs a threat by a coriioralion to give certain credi¬ 
tors a preference indicate a fraudulent intent.26 A 
corporation is not chargeable with an intent to de¬ 
fraud its creditors because one of its officers ap¬ 
propriated its funds to his own usc.27 

c. Nonresidence; Removal of Residence 

In a proper case attachment against corporate prop¬ 
erty may issue where the corporation is a nonresident, 
or where the corporation is actually removing or about 
to remove beyond the limits of the county of its then 
residence. 

For purposes of attachment, it has been held that 
the residence of a coriioratirm is in the jurisdiction 
which granted its charter, even though its chief 
place of business is elsevvhere.2^ The view has been 
taken, however, that a corporation is a resident, ir¬ 
respective of its (Uimicile, when it does business in 
the state and its officers upon whom process may be 
served reside there, and, conversel>, a corporation, 
no matter where incorporated, which does not do 
business in the state and does not have officers re¬ 
siding there upon whom process may be served, is a 
nonresidcnt.23 Some statutes authorize suits against 


arlHin^ on coiitraet” within stat¬ 
ute authorlzini^ attachment.—I'rico 
inil Colliery Co. v. Old Hen Coal Cor¬ 
poration, 176 N.E. 756, 38 Ohio App 
151. 

la. N.Y.—Robinson v. Columbia 

Splnnintr Co.. 49 N.T.S. 4. 23 App. 
Div. 499. 

13. Colo.—^Fierce v. Curry, 161 P. 
427, 69 Colo. 658. 

14. N.J.—Brune v. Miskind, 168 A. 
832, 11 N.J.Misc. 924. 

15. La.—Poitevent, etc., Lumber Co. 
v. Standard Planinfr Mill, etc., Co., 
21 So. 194,. 49 La.Ann. 72. 

14a C.J. p 868 note 81. 

16b N.Y.—Central Nat. Bank v. Ft. 
Ann Woolen Co., 24 N.Y.S. 64», 643, 
affirmed 27 N.Y.S. 1114, 76 Ilun 610, 
affirmed 87 N.E. 827. 143 N.Y. 624. 
14a C.J. P 868 note 83. 


17. TbU.—Poitevent, etc, T.umher Co. 
V. Standard Planing Mills, etc., Co., 
Ltd, 31 So. 104. 49 La.Ann. 72. 

11a CJ. p 868 note 84 

18. N.Y —Davis v. Reflex Camera 
Co., 89 N.Y^S 687, 97 App.Div. 73. 

14a CJ. p 868 note 85. 

19. N.Y.—Shuler v. Birdsall, etc., 
MfK. Co., 45 N.Y.S. 725. 17 App 
Div. 228. 

90. N.Y —Shuler v. Birdsall, etc., 
M fR. Co , supra. 

14a C.J. p 869 note 87. 

21. N.Y.—^Nolan v. Louis Workman 
Co.. 261 N.Y.S. 634. IIG Mise. 99. 

29. N.C.—First Nat. Bank v. Tar- 
boro Cotton Factory, 104 ^.E. 120. 
180 N.C. 128, denying: rehearing 102 
S.E 195, 179 N.C. 203. 

23. N.C.—First Nat. Hank v. Tur- 
boro Cotton Factory, supra. 
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24. N.Y.—Bicknell v Speir, 18 N.Y S. 
590. 

14a C.J. p 869 note 88. 

25. N.Y.—Dickey v. Findeisen & 
Kropf Mfg Co of New York, 161 
N.YS. 980, 177 App.Div. 861. 

14a C.J. p 869 not« 89. 

26. N.Y—McLoughlin v. Consumer.s’ 
Brewing Co., 45 N.Y.S. 716, 20 Misv\ 
HL 

14a C.J. p 869 note 90. 

27. N.Y.—Shuler v. Birdsall, etc. 
Mfg. Co., 45 N.Y.S. 725, 17 App.Di\. 
228. 

14a C.J. p 869 note 91. 

28. D.C.—Barbour v. Paige Hotel 
Co., 2 App D.C. 174. 

6 C.J. p 51 note 82. 

29. N.J.—Brand v. Auto Service Co., 
67 A. 19, 75 N.J.Law 230. 
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corporations to be begun by writ of attachment 
where the corporation's principal office is not locat¬ 
ed in the county wherein plaintiff resides, even 
though none of the usual grounds for attachment 
exists.Other statutes allow an attachment to is¬ 
sue out of certain city courts against a corporation 
whose principal place of business is not within the 
city.31 It has been held, under a statute prescrib¬ 
ing as a ground of attachment that defendant is a 
corporation whose chief office “or” place of busi¬ 
ness is out of the state, that a corporation which 
has either its chief office or its place of business 
within the state is not liable to attachment.32 

The ground that defendant is actually removing 
or about to remove beyond the limits of the county 
is applicable to a corporation which is domiciled 
within the county.33 Discontinuance of corporate 
business in the county of the corporation’s domicile, 
and contemplated removal of the corporate property 
to another county, do not authorize an inference 
that the corporation was actually removing or about 
to remove from the county of its domicile so as to 
furnish ground for attachment at the instance of a 
creditor,34 and it has been held that an attachment 
on an affidavit that the corporation was removing 
or was about to remove from the county was not 
dismissible, on the ground that it appeared that the 
defendant was a resident and could not remove it¬ 
self from its residence without an amendment of 
its charter.35 

d. Fraud in Incurring Liability 

Fraud In contracting a debt may constitute ground 
for attachment. 


A Statute making fraud on the part of a debtor 
in contracting the debt a gropnd for attachment ap¬ 
plies in actions by or against corporations,36 

§ 1350. - Property Subject 

All the corporation’s property, unless exempt, Is sub¬ 
ject to attachment, but only for Its own obligations; 
and property of stockholders is not subject to seizure un¬ 
der attachment against the corporation. 

All property of the corporation, unless exempt 
from execution, is subject to attachment.37 Since 
a corporation is a legal entity separate and distinct 
from its members, the property of a corporation is 
not subject to attachment for the debts of the stock¬ 
holders or in actions against them only;38 and, con¬ 
versely, the property of the stockholders is not sub¬ 
ject to seizure under attachment against the corpo- 
ration.39 A corporation’s real estate is subject to 
attachment the same as if it belonged to a natural 
person.40 Where bonds of a corporation are placed 
in escrow to be issued and delivered to a third ])cr- 
son under certain conditions which are not accepted 
by him, they arc not subject to attachment by a 
creditor of the corporation.4l 

§ 1351 . -Affidavit 

a. In general 

b. Description of parties 

a. In General 

Affidavits required for attachment must comply with 
the statutory requirements therefor, must be made by 
proper parties, and must state proper grounds for at¬ 
tachment. 

A verified complaint may constitute a sufficient 
affidavit to justify the grant of an attachmcnt.42 


30. Mich.—Greacen v. Buckley, etc., 
J.umber Co., 133 N.W. 538, 167 

Mich. 669. 

Cl. N.Y.—Ilothschild v. DllhredRe 
Flint Glass Co., 20 NTS 373, 23 
N Y.Civ.Proc. 314, distinguishing 
Blumcnthal v. Hudson River Bool. 
et<-.. Mfff. Co., 15 N.Y S. 826. 21 N. 
Y Civ.Proc. 217. 

32. Colo —Rocky Mountain Oil Co. v 
Central Nat. Bank, 67 I*. 153, 29 
Colo. 129. 

14a C.J. p 869 note 95. 

33. Ga.—U. S. Fidelity & Guaranty 
Co. V. Lawrence, 184 S.R. 922, 63 
Ga.App. Ill, leversed on other 
grounds 190 SE 346. 184 G.'i. 83, 
which IS conformed to 191 S E. 474, 
55 Ga.App. 771—Lawrence v. Lee’s 
Department Store, 172 S.E. 471, 48 
Ga.Ai)p. 271. 

34. Ga.—U. S. F'idellty & Guaranty 
Co. V. Lawrence. 190 S.E 346, 184 
Ga. 83, reversing 184 S.E. 922, 63 


Ga.App. Ill, conformed to 191 S.E. 
474. 55 Ga.App. 771. 

35. Ga—Lawreriec v. Lee’s Depart¬ 
ment Store, App., 172 S.E. 471. 

36. Ohio.—Shawnee Commercial, 
etc.. Bank Co. v. Miller, 24 Ohio 
Cir.Ct. 198. 

14a C.J. p 869 note 96. 

37. Mont—Mle>r v. Federal Surely 
Co of Davenport, Iowa, 34 V 2d 
982, 97 Mont. 503, certiorari grant¬ 
ed Clatk V. Wilhard, 55 S Ct. 118, 
293 U.S. 546, 79 L Ed. 650, afllrmed 
55 S.Ct. 356, 294 U.S. 211, 79 L.Ed. 
865, 98 A.L.R. 347. 

Bentals 

The doctrine that the property of 
public corporal iorus cannot be taken 
in execution so as to interfere with 
the carrying out of duties imposed 
does not prevent the attachment of 
rentals paid by an operating railway 
company to another company which 
owns the railway since such attach¬ 
ment would in no way interfere with 
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the operations of the railway — 
Schmitt V. Wyoming Valley Public 
Service Co., 33 Pa Dist & Co 317 

38. La.—^IVilliamson v. Smoot, 7 
Mart. 31. 3 2 Am D 494. 

14a C.J. p 869 note 99. 

Bole stockholder 

Sale of corporation’s realty as 
property of sole stock owner to sat¬ 
isfy judgment sustaining attachment 
of hi.s right, title, and interest therein 
IS erroneous, where there w^ns at 
least one creditor of corporation — 
Hawley Coal Co. v. Bruce, 67 S.W 2J 
703, 252 Ky. 465. 

38. Miss.—Slate v. Marshall, 13 So. 

668, 69 Miss. 486. 

14a C.J. p 869 note 1. 

40. Me.—Poor v. Chapin, 54 A. 763, 
97 Me. 295. 

41. Tcnn.—Alabama Marble, elc.. Co. 
V. Chattanooga Marble, etc., Co. 
Ch.A., 37 S.W. 1004. 

48. N.Y.—Gray v. Sheridan Electric 
Light Co.. 6 N.T.Month.L.Bul. 22. 
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Only such facts as the statute requires need be stat¬ 
ed in the affidavit.^3 An affidavit for attachment 
may be made on behalf of a corporation by its 
agent, attorney, or any of its duly authorized offi¬ 
cers but it must appear that the statements con¬ 
tained in the affidavit are the averments of some 
natural person.^® An affidavit signed by the "sec¬ 
retary and treasurer" of a corporatKm has been held 
insufficient under a statute requiring the affidavit 
to be made by "the plaintiff, his agent or attor¬ 
ney."^® The affidavit may be sworn to before a 
proper officer notwithstanding he holds stock and 
is an officer of the corporation.^*^ 

Knowledge of affiant. Statements made by offi¬ 
cers of corporations, whose official duties presuma¬ 
bly afford them adequate means of knowledge, that 
there are no counterclaims known to plaintiff, or 
that they know personally that there are no counter¬ 
claims in favor of defendant, or like statements, will 
ordinarily be sufficient.^® 

Grounds of attachment. In order to authorize an 
attachment, the affidavit must show by appropriate 
allegations the existence of some one of the statu¬ 
tory grounds therefor.^® 

b. Description of Parties 

Except as required by statute, the affidavit need not 
show the corporate character of the plaintiff or the de- 
fondant. 

An affidavit in attachment by or against a corpo¬ 
ration need not show that plaintiff-^*® or defendant,®^ 


as the case may be, is a corporation, in the absence 
of any statutory requirement to the contrary, or 
that the corporation whose property is sought to 
be attached is a domestic corporation.Where 
corporations which have complied with certain stat¬ 
utory requisites are exempt from attachment, it is 
not necessary for the affidavit to negative the prop¬ 
osition that defendant has complied with such re¬ 
quirements.®® An attachment proceeding will not 
be dismissed for an immaterial variance between 
the name of plaintiff filing the attachment affidavit 
and the name tif plaintiff in the attachment decla- 
ration.®^ The omission of the word "company" 
from defendant’s corporate name will not affect the 
hen of the attachment, especially where defendant 
ap])ears without objection and answers in its true 
name.®® 

A cor])oration may amend an affidavit for attach¬ 
ment so as to aver its coryiorate character, which it 
failed to do originally,®® or to change its name 
therein from "corjioration" to "company."®'^ 

§ 1352. - Bond 

Corporations plaintiff may execute attachment bonds; 
and officers or stockholders may be sureties there¬ 
on. 

Presumptively a corporation plaintiff has author¬ 
ity to execute a bond in attachment.®® A bond 
signed in the name of a corporation plaintiff may be 
sufficient, although it does not appear what officer 
signed It.®® A variance between the name of the 


43. S D—Citizens' Hank v. Corkings. 
72 N.W. 99, 10 SD. 98. 70 NW 
10.^>9, 9 ST\ 614, 62 Am S.lt 891 

44. Ky —Kentu<*ky Jeans Clothiiig 
Co. V. Hohn, 47 S.W. 250, 104 K>. 
387, 20 Ky I. 612. 

6 CJ p 105 note 11 
Attdavit lay corporation 

Affidavit purporting to bo signed 
by corporation does not give court 
Juri.sdiclion'of property atlathed, and 
such an nfhdavit, signed with corpo¬ 
rate name by president is not an af- 
fldaviL of pre.sident on behalf of the 
corporation—Farmer.s’ State Bank of 
New Bosltm v. (jibson, Mo.App, 278 
SW. 737—6 C.J. p 105 note 11 Idl. 

45. Neb.—Clements v Puckett, 95 
N.W. 796, 1 I^eb.. Unoff., 356. 

€ C.J. p 106 note 12. 

46. Va —Taylor v. Sutherlin-Mcade 
Tobacco Co., 60 S.E. 132, 107 Va. 
787. 

6 C.J. p 106 note 13. 

47. Tex.—Laning v. Iron City Nat. 
Bank. Civ.App, 36 S.W. 481. 

48. N.Y. — Barstow Stove Co v. Dar¬ 
ling, 30 N.T S. 1033, 81 Hun 564. 

6 C.J. p 134 note 20. 


What constitutes suAcient knowledge 

The bu.sincss knowledge of an offf- 
('er of a corporation is .sufficient, for 
the purp.tsi s of an affidavit for an 
atta<*hm< nt, where he .state.*^ that he 
derives lii.s knowledge from pos'^es- 
sion of the instrument on whu-h the 
action is brought, from an examina¬ 
tion of the book.s of the corpcuMtion, 
and fiom eonversation.s with the em¬ 
ployees—Yellow Pine Co v Atlan¬ 
tic Liuniher Co., 47 N Y S 79, 21 Misc 
164. 

4 

Connection at time of transaction 

If the affidavit alleges that all the 
material allegations are true, of affi¬ 
ant's personal knowledge, it is suffi¬ 
cient, although It does not state that 
affiant Mas in any way coniieeled 
w'lth the corporation at the time of 
the transaction—Anthony & Co v. 
Fox. 65 N Y S 806, 5.1 App Div 200. 
31 N T Civ.l’roc. 136, reversing Or¬ 
der 61 N Y S. 273, 30 Misc 637 - Yel¬ 
low Pine Co. V. Atlantic Lumber 
Co, 47 N.Y.S. 79, 21 Misc. 164. 

49. Mich.—Michigan Dairy Co v 

Uunnels, 55 N W. 617, 96 Mich. 109 
14a CJ. p 870 note 11. 
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50. S D — Citizens’ Hank v Corkings, 
72 N.W. 99, 10 Si) 98, 70 N.W 
1059, 9 S l> 611, 62 Am S R. 891. 

51. Ga — Mississippi Cent R Co v. 
Plant. 58 Ga. 167. 

52. Ala.—Central Min, etc, Co. v. 
Sloven. 45 Ala. 591. 

53. SD—Bradley v. Interstate 
Land, etc., Co, 80 N.W. 141, 12 S. 
D 28. 

54. Ga.—Moon Motor Car Co v Sa¬ 
vannah Motor Car ('o., 152 SR. 611, 
41 Ga App 231, 

55. Cal —Hammond v. Starr, 21 P. 
971, 79 Cal 556. 

56. Ala.—Rosenbt‘rg v. Claflln Co.. 
10 So. 521. 95 Ala. 249. 

57. Del —Console Master Spt‘aker 
Corporation v. Muskegon AVood 
Products Corporation, 141 A. 109, 
4 W.W.Harr. 1. 

58. Mis.s.—Augusta Bank v. Conrey, 
28 Miss. 667. 

59. Tex.—Bridges v. Center First 
Nat. Bank, 105 S W. 1018, 47 Tex. 
Civ.App. 454. 
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principal corporation in the body of an attachment 
bond and the signature is immaterial where the 
corporation designates itself by both names in its 
pleadings,®® and the use of the abbreviation “Inc.,'* 
is likewise immaterial.®^ Slight variance between 
the name of the principal corporation in a forth¬ 
coming bond in attachment proceedings and its 
name in the judgment in such proceedings does not 
relieve the sureties from liability in the absence of 
anything to show that the two names indicate dif¬ 
ferent corporations.®^ Authority of agents or offi¬ 
cers of a corporation who execute a bond in its 
behalf is presumed ;®3 and, if a bond appears to 
have been signed by officers in behalf of a corpora¬ 
tion plaintiff, it is presumed that they were in fact 
such officers.®^ 

A stockholder®® or an officer®® of a corporation 
may become surety on its bond; and the bond may 
be approved by the officer issuing the writ, although 
he is an officer of the corporation.®7 

§ 1353. - Service of Writ, Warrant, or 

Other Process 

Service of the writ, warrant, or other, proceet must 
conform to statutory requirements. 

Service of the'writ, warrant, or other process in 
attachment against corporations must be made in 
accordance with statute.®® 

§ 1354. - Lien 

As In civil actions generally, a lien Is acquired by 
attachment in actions by or against corporations. 

The attaching creditor secures whatever right 
the corporation debtor has in and to the property 
seized.®® Where an attachment is instituted by serv¬ 
ing process on a corporation, the lien does not ex¬ 
tend to property beyond the county at the time of 
service.*^® A levy under a writ of attachment against 


a corporation creates a lien in favor of the creditor 
which cannot be destroyed by any subsequent pro¬ 
ceedings in insolvency against the corporation. 
Where the attachment creditor agrees to a convey¬ 
ance of the corporate property to a trustee to carry 
on the business with a view to paying the corporate 
debts, he waives his lien, and the maladministration 
of the trust does not restore him his rights.“^2 

§ 1355. Garnishment 

a. In general 

b. Service on corporation garnishee; re¬ 

turn 

a. In general 

Garnishment proceedings may be maintained by cor¬ 
porations, or had in proceedings against corporations, 
or a corporation may be made garnishee by addressing 
to It a proper writ issued by the proper officer or 
court. 

In practically every jurisdiction, by express pro¬ 
vision or by construction of statute, garnishment 
proceedings may be maintained by corporations.'^® 
Similarly, garnishment may be bad in proceedings 
against corporations.'^* A conioration making affi¬ 
davit for a writ of garnishment neerl not allege 
whether it is a domestic or a foreign corporation.”® 

The funds of a corporation in the hands of its 
debtor are subject to garnishment, although it needs 
them for a particular purpose in its work and has 
by resolution set them aside for that purpose."^® 
Other questions of garnishment not peculiar to cor 
porations are considered in the general treatment 
of that subject in the C.J.S. title Garnishment, also 
28 C.J. p 1 et seq. 

Where a corporation is sought to be made gar¬ 
nishee the writ must be addressed to it rather than 
to its officers or agents and while under .some 


80. Tex,—Lianing v. Iron City Nat. 

Bank, Civ App., 36 S.W. 481. 

14a C.J. p 870 note 14. 

61. R I.—^Andrews v. Belilove, 143 A. 
857. 49 R.I. 446. 

68. Ga.—Parramore v. Alexander, 64 
S.E. 660. 132 Ga. 642. 

63. Miss.—Augusta Bank v. Conrey, 
28 Miss. 667. 

64. S.C.—Carolina Agency Co. v. 
Garlington. 67 S.E. 226, 85 S.C. 114. 

6B. Tex.—Laning v. Iron City Nat. 

Bank, Clv.App., 36 S.W. 481. 

14a C.J. p 870 note 17. 

66 . Ga.—Levin v. American Furni¬ 
ture Co., 66 N.E 888, 133 Ga. 670. 

14a C.J. p 870 note 18. 

67. Tex.—Laning v. Iron City Nat. 
Bank, Civ.App., 36 S.W. 481. 


’ 68 . N. Y.—Kieley v. Central Com¬ 
plete Combustion Mfg. Co., 42 N.E. 
260, 147 N.Y. 620, reversing 34 N.Y. 
S. 106. 13 Misc.*8.5. 

14a C.J. p 870 note 20. 

69. Ill.—State Nat. Bank v. Moran 
Packing Co.. 68 Ill.App. 26. af¬ 
firmed 48 N.E. 82. 168 Ill. 519. 

14a C.J. p 870 note 22. 

70. Ky,—Sutherland v. Peoria Sec¬ 
ond Nat. Bank. 78 Ky. 250. 

71. Colo.—Brecne v. Merchants', etc.. 
Bank, 17 P. 280, 11 Colo. 97. 100. 

14a C.J. p 870 note 24. 

78. Mass.—Marr v. Washburn & 
Mocn Mfg. Co., 44 N.E. 1062, 167 
Mass. 36. 

73. Tenn.—Memphis v. Laski, 9 
Heisk. 611, 24 Am.R. 327. 

14a C.J. p 871 note 26. 
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Corporation aa person 

A garnishment statute granting 
the right to the remedy to ‘•per¬ 
sons” authorizes garnishment by cor¬ 
porations, in the absence of anything 
to show that the word “perHons” 
was used in a more restricted .sense. 
—Planters', etc.. Hank v. Andrews, 8 
Port., Ala., 404—14 C.J. p 64 note 93. 

74. U.S.—Greevy v. Jacob Tome 
Inst., C.C.Pa., 132 F. 408. 

14a C.J. p 871 note 26. 

75. Mich.—First Nat. Bunk v. Mor- 
ganthaler, 1*89 N.W. 193, 219 Mieh. 
300. 

76. Pa.—Fox V. Reed, 3 Grant 81— 
Reed v. Penrose, 2 Grant 472. 

77. La.—Monroe Bank v. Ouachita 
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statutes it is unnecessary to state whether the cor¬ 
poration is foreign or domestic,'^* under others the 
suggestions and summons in garnishment should 
show whether the corporation is a resident or a 
nonresident domestic corporation, since if resident 
the process must issue out of the office of the clerk 
of the county in which the garnishee resides, but if 
nonresident it must be had from the proper court of 
the county in which the debtor could maintain suit 
against the corporation.*^® A court of a county, 
from which before issuance of process the garnish¬ 
ed corporation has removed its property, office, and 
place of meeting of stockholders as permitted by its 
charter, has no jurisdiction over such garnishee.*® 
Where corporations may sue and he sued in their 
own name and service may be had on domestic or 
foreign corporations, an affidavit and writ showing 
that the garnishee defendant is a corporation, or 
where its name imports a corporation, sufficiently 
complies with the law as to designating defendant.*^ 

Garnishment by or against bank see Banks and 
Banking §§ 408, 727. 

b. Service on Corporation Garnishee; Return 

The writ or summons in garnishment must be serv¬ 
ed in the manner required by statute and on the prop¬ 
er officer or agent, and the return must show that serv¬ 
ice was properiy made. 

When the garnishee is a corporation the writ or 
summons in garnishment must be served upon one 


who at the time of service is such an officer or agent 
as by law is authorized to receive service for and 
on behalf of the corporation.*® Specific provisions 
by statute for the manner in which a corporation 
shall be summoned as a garnishee must be complied 
with.*® Where the statute so provides, the sum¬ 
mons may be served in the manner fixed for other 
process against corporations,*^ but where distinct 
provisions for the service of garnishment process 
exist, service should be made in the manner pre¬ 
scribed rather than in accordance with requirements 
as to the service of process generally.*® Where 
there is no express provision of the statute, gar¬ 
nishment process may be sufficiently served upon 
the corporation garnishee when served in accord¬ 
ance with requirements of the statutes,** or the 
rules of the common law as to service of process 
generally on corporations,**^ although it has been 
held that a statute authorizing service of process in 
ordinary suits against corporations by serving any 
agent is not applicable to garnishment and that per¬ 
sonal service must be effected by serving the presi¬ 
dent or other officer fulfilling the duties of such 
officer as at common law.** A mere agent of a 
coqioration is not, in the absence of statute, the 
proper person to serve with process against a cor¬ 
poration garnishee,*® although the statutes fre¬ 
quently permit service upon agents.®® Where serv¬ 
ice is required to be made upon an officer of the 
corporation, service cannot be accepted by an at¬ 
torney for the corporation.®^ Ordinarily the serv- 


Valley Bank, 60 So. 718, 121 La. 
798. 134 Am.S.R, 518. 

28 C.J. p 221 notes ir>, 16. 

78. Mich.—Gririiiell v. Niagara F. 
Ins Co., 86 N.W. 435, 127 Mirh 
19. 

78. W.Va.—Kxchangc Bank of Maii- 
nington v Beatty. 147 S R 475, 107 
W.Va. 129. 

80. Miss —Kstes v. Bank of Walnut 
Grove, 159 Sti. 104. 

81. Mich.—First Nat. Bank v. Mor- 
ganthaler, 189 N.W. 193, 219 Mich. 
300. 

88. Iowa.—^Waterloo Canning Co. v. 
Municipal Court of Waterloo, 243 
N.W. 287, 214 Iowa 1169, citing 

Oorpos Juris. 

Tex.—First Nat. Bank v. Guaranty 
Bond State Bank of Athens. Corn. 
App., 23 SW.2d 312, reversing, Civ. 
App., 12 S.W.2d 676—-Cragin & Son 
V. Jones, Civ.App., 37 S.W.2d 1114 
—Walker v. Illinois Torpedo Co., 
Civ.App., 278 S.W. 466. 

28 C.J. p 228 note 17. 

83. T’a.—Krollick v. Husway, 29 Pa. 
Dist. & Co. 252, 4 Schuylkill Rug. 
326, 61 York Leg.Hec. 107. 

28 C.J. p 228 note 18. 


Kallroad corporatioiui 

(1) Under some statutes, service of 
a summons of garnishment upon an 
agent in charge of the office or busi¬ 
ness of a railroad in the county or 
district at the lime of the service is 
sufficient.—Holbrook v. Evansville, 
etc., R. Co., 39 S.E. 937, 114 Ga. 1. 

(2) Under such a statute, service 
upon a ticket agent in charge of 
business of several railroad com¬ 
panies at a union station is suffi¬ 
cient, and the garnishee cannot in¬ 
sist that service should have been 
made upon another agent at another 
office in the same city who has more 
direct charge of Its business.—Sea¬ 
board Air-Line R. Co. v. Browder, 87 
S.K. 6, 144 Ga. 322. 

84;. Me.—Harris v. Somerset, etc., R. 

Co.. 47 Me. 298. 

28 C.J. p 228 note 19. 

85. Ga.—North Georgia Banking Co. 
V. Fancher, 99 S.E. 229, 23 Ga.App. 
683. 

Mich.—Drueke-Lynch Co. v. Corson, 
170 N.W. 43. 204 Mich. 180. 

28 C.J. p 228 note 20. 

I 86. Mich.—Lyon v. Baldwin, 160 N. 
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W. 428, 194 Mich. 118, LR.A.1917C 
148. 

28 C.J. p 228 note 21. 

Ibeavlag oltatioaa In ofllca of gar- 

nlahoo corporation in county other 
than county in which garnishment 
suit W'as Instituted hc>d valid service. 
—Delta Orchards (''o. v. Gregory, Tex. 
Civ.App., 40 S.W’^ 2d SC4, error re¬ 
fused. 

87. Cal.—Kennedy v. Hibernia Sav., 
etc., Soc., 38 Cal 161. 

28 C.J. p 228 note 22. 

88. Ga—Brigham v. Port Royal, 
etc, R Co, 74 Ga 365. 

28 C J. p 228 note 23. 

89. Pa.—State F. & M« Ins. Co. v. 
Oglesby, 1 Pearson 152. 

28 C.J. p 228 note 24. 

90. Ga.—Mosely v. First Nat. Bank. 
128 S.E, 192. 160 Ga. 394. ansuer 
to certified question conformed to 
128 S.E. 591. 34 Ga.App. 165. 

Iowa—Watei loo Canning Co. v. Mu¬ 
nicipal Court of Waterloo, 243 N.W. 
287, 214 Iowa 1169. 

28 C.J. p 228 note 25. 

1 91. Md.—Northern Cent. R. Co. v. 

I Rider. 45 Md. 24. 
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ice upon the officer or agent must be personal.® 2 
Service on inferior officers is conditioned upon a 
showing that service upon members of the superior 
class cannot be had.®® Service on the employee 
who is defendant and judgment debtor in the orig¬ 
inal action, and antagonistic to the garnishee, is un¬ 
authorized. ®4 

Where the corporation is in the hands of a re¬ 
ceiver, service in the absence of express statutory 
provision as to the manner of service may be made 
upon agents of the receiver in the relation to him 
which would have supported service upon them as 
agents of the corporation.®® An attachment execu¬ 
tion against a corporation in the hands of a receiver 
is properly served upon the receiver, and such serv¬ 
ice entitles plaintiff in the attachment to the divi¬ 
dend in the receiver’s hands when declared.®® 

Return, Return of service upon a corporation 
must show that the service was in fact properly 
made ujion the company through the proper officer 
or agent in accordance with statutory require¬ 
ments.®’^ A return describing the garnishee by its 
recognized name, although not giving the name in 
full, has been held sufficient, where the garnishee 
appears by its full name and answers.®® Where 
the return to a writ avers that service was made 
on the principal or chief officer of a corporation, it 
is to be presumed that he was such, although he is 
styled “auditor.”®® The president of a chartered 
bank being its alter ego, and therefore presumptive¬ 
ly the official in charge of its affairs, an entry by a 
proper officer showing personal service on him of a 
summons of garnishment directed to the bank is 
prima facie evidence of lawful and sufficient service 


upon the corporation.^ Where service is properly 
had on a local agent, an erroneous designation of 
him as president in the writ and return docs not in¬ 
validate the service.® Where the return shows serv¬ 
ice on an individual described as the agent in charge 
of the corporation’s office, it may be amended to 
show service was perfected on the corporation by 
serving such individual describing him as the agent 
in charge of the office of the corporation in the 
county.® 

§ 1356. Injunction 

In a proper case injunctions may issue in favor of 
or against corporations. 

In a proper case, an injunction may issue either 
against a corporation^ or in its favor,® subject to 
the rules applicable to injunctions generally, see the 
C.J.S. title Injunctions § 1 et seq, also 32 C.J. p 19 
note 1 et seq. 

§ 1357. Receivers 

Inherent power of the courts to appoint receivers by 
way of ancillary relief is denied in some Jurisdictions, 
but in others courts of equitabie jurisdiction may do so 
in a proper case, and receivers may be appointed where 
statutory provisions permit it to be done. 

In some jurisdictions the courts have no inherent 
power to appoint a receiver for the entire assets of 
a corporation by way of ancillary relief at the suit 
of a private individual.® In others it is held that a 
court of equitable jurisdiction may in a proper case 
appoint a receiver for a corporation ])endente lite 
by way of ancillary relief;*^ and statutes providing 
for the appointment of receivers pendente lite when 
necessary to secure justice to the jiarties have been 
applied to corporations.® Such an appointment d(>es 


92 . Del.—Fowler v. Dickson, 74 A. 
601, 24 Del. 113. 

28 C.J. p 228 note 27. 

93. Tonn.— Lambrcth v. Clark, 10 
Heisk. 32. 

94 . Ill.—Personal Loan & Savinprs 
Bank v. Schuett, App., 20 N.E.2d 
329. 

95 . Colo.—Phelan v. Ganebin, 5 Colo. 
14 

96b Pa.—Men-hants' Nat. Bank v. 
Binder, 6 Pa Dist. 633 

97. Ga.—Twilley & Hodges v. Middle 
Georgia Bank. Ill S.E. 694, 28 Ga. 
App. 416—North Georgia Banking 
Co. V. Panrhor, 99 S.E 229, 23 Ga- 
App. 683. 

Tex.—Cragin & Son v. Jones, Civ. 

App., 37 S.W.2d 1114. 

28 C.J. p 235 note 23. 

Xetarn held insufieient 

Ark.—Moreno-Burkham Const. Co. v. 

Thorpe, 237 S.W. 427, 162 Ark. 660. 
28 C.J. p 235 note 23 [b]. 


9a D.C.—Reynolds v. Smith, 18 D.C. 
27. 

99. Pa.—Rineheimer v. Weiss, 4 
Kulp 279. 

1. Ga.—Atlanta Third Nat. Bank v. 
McCullough, 33 S.E. 848, 108 Ga. 
249. 

2 . Tex.—Ellis v. Lanib-McAshan Co., 
Civ.App., 278 S.W. 858. 

a Ga —American Ry. Express Co. v. 
Reviile, 111 S.E. 66, 28 Ga.App. 
249. 

28 C.J. p 236 note 44 fd]. 

4 . Ill.—Cobb V. Illinois, etc., R., etc., 
Co, 68 Ill. 233. 

14a C.J. p 871 note 32. 

6. Utah.—Riggins v. District Court 
of Sait Lake County, 61 P.2d 646. 
89 Utah 183. 

14a C.J. p 871 note 33. 


County Super Ct., 145 P. lOl, 168 
Cal. 727. . 

14a C J. p 871 note 36. 

7. Md —State v. Northern Cent. R 
Co, 18 Md. 193. 

14a C.J. p 871 note 37. 

Appointment of receiver denied 
In suit for an accounting for the 
value of shares of corporate stock, 
because of the alleged transfer bv 
the corporation of certain property 
without noti<*c to stockholders as re¬ 
quired by statute, where it was not 
alleged that corporation was insol¬ 
vent and It did not appear that the 
shareholder could not obtain the re¬ 
lief sought by a judgment and share¬ 
holder did not seek to lake over cor¬ 
poration or to liquidate it, appoint¬ 
ment of receiver would be denied.— 
Woods V. Consolidated Newspapers, 
122 SW.2d 112, 275 Ky. 479. 

8b Ind.—Sheridan Brick Works v. 
Marion Trust Co., 61 N.E. 666. 167 
Ind. 292, 87 Am.S.R. 207. 


6 . Cal.—Elliott V. San Bernardino 
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not prevent a valid assignment by the corporation, 
in good faith and for valuable consideration, of the 
assets in the hands of the receiver.® 

The power of a court of equity to appoint a re¬ 
ceiver cannot be invoked in behalf of a person su¬ 
ing a corporation in tort, to the end that its prop¬ 
erty may be held to await the decision of the ac¬ 
tion at law, so as to prevent waste in the meantime, 
with a view to having it ready to turn over in sat¬ 
isfaction of such judgment as may be obtained in 
the law action nor will an application for a re¬ 
ceiver be granted as ancillary to an injunction re¬ 


straining a corporation from doing business ultra 
vires, or to an order for an accounting for property 
misappropriated by its directors, without a showing 
of special circumstances authorizing such relief 
and a statute authorizing the appointment of a re¬ 
ceiver whenever it is necessary to preserve a de¬ 
posit in court, or to protect any business intrusted 
to a receiver pending legal or equitable proceedings 
concerning the same, does not authorize the ap¬ 
pointment of a receiver for a corporation in an ac¬ 
tion at law against it on a notc .^2 Appointment of 
a receiver in an action for breach of contract of 
employment has been held unauthorized.^3 


G. CRIMES AND CRIMINAL PROSECUTIONS 
1. In General 


§ 1358. Liability to Criminal Prosecution in 
General 

Although earlier authorities were otherwise, It Is 
now generally held that corporations are liable to crimi¬ 
nal prosecution for crimes punishable by fine; how¬ 
ever, in some Jurisdictions, a corporation cannot be in¬ 
dicted except as specifically provided by statute, and 
in at least one jurisdiction by virtue of statute a cor¬ 
poration cannot commit any crime. 

Although there arc early authorities to the effect 
that a corporation cannot commit a crimc,^^ the 
generally accepted modern rule is that, except for 


such crimes as a corporation is held incapable of 
committing by reason of the fact that they involve 
personal malicious intent, as considered generally 
infra § 1363, a corporation may be subject to in¬ 
dictment or other criminal process,although the 
criminal act is committed through its agents.*® 
Since, as appears infra § 1371, a corporation may 
be punished by fine but not by imprisonment, where 
the penalty prescribed for the violation of a crim¬ 
inal statute calls for imprisonment or death only, 
a corporation cannot be prosecuted therefor,*7 but, 


9 . Or—Scandinavian-American Hank 
V. Wentworth Lumlier Co., 199 P 
626, 101 Or 15S 

10 . Tenn—Slo\er V Coal Creek Coal 
Co.. S2 SW li:n, u:\ Ttnn 421,! 
106 AmSU. SSI. 6S L Il.A 8r.2. 

11 . Ma.s.s—niehard.«on v (Minton 
Wall Tiunk Mfn. Co., 61 NK 400, 
181 Mas.s .^iSO 

12 . Mo—Miller v. Perkins, C5 S.W. 
874, ir)4 Mo B29 

13 . Tex —Hex Kefininp Co. v. Mor¬ 
ns, Civ App., 72 S VV 2d 687. 

14 . Ohio—Slate v (Jimeval Pire Ex- 
tln«:iii.sher Co.. 9 Ohio N P ,N S., 
428. 

14a C J p 871 note 43. 

15. U.S.—Zito V. U. S.. C.C.AIll., 64 
F.2d 772—IT. S. v. Wilson, DC. 
Wash., .')9 K.2d 97. 

Ill.—People V. Duneaii, 2 N.E.2d 705, 
706, 363 Ill. 495. citinN Corpus Ju¬ 
ris —People V. Saline County Coal 
Co.. 206 Ill.App. 266. 

N.Y.—People v. Canadian Fur Trap¬ 
pers' Corporation, 161 NE 456, 248 
N.Y. 159, reversinpr 226 N Y.S. 876, 
222 App.DIv. 791—Bridge City Ath¬ 
letic Club V. Salborg, 254 N.Y.S. 
777, 234 App.Div. 309. 

Ohio.—State V. General Pire Extin¬ 
guisher Co., 9 Ohio N.P.,N.S., 438. 

10 C.J.S.-68 


Or—State v. Fraser. 209 P 467. 468, 
105 Or 589. citing Corpus Juris. 
.SC—Charleston Oil Co v. Poulnot, 
141 SE 454, 143 SC. 283, 60 A UH 
750 

Tenii —Love v Nashville Agricultur¬ 
al and Normal In.stitute, 243 S.W 
304. 146 Tenn 550, 23 ALR 887. 
Wis—Vulcan La.st Co v. Slate, 217 
N W. 412, 194 Wis 636 
J4a C..1. p 871 note 45, p 872 note 46 

16. US.—Zito V U S, CC.AIll, 64 
K2d 772—U. S. v Wilson, DC. 
Wash., 59 P2d 97 

N.Y —IVople V Canadian Fur Trap¬ 
pers’ Corporation, 161 N E. 45.5, 248 
N Y. 159, reversing 226 N Y.S 876, 
222 App Div. 791 

Tenn.—Love v. Nashville Agricultur¬ 
al and Normal Institute, 243 S W. 
304, 146 Tenn. 550, 23 A L H. 887. 
Wis.—Vulcan Last Co. v. State. 217 
NW. 412, 194 Wis. 636. 

Authority of agents to hind corpora¬ 
tion criminally see infra § 1362. 
Simultaneous offenses 

Corporations whose operations are 
conducted over a large territory by 
various agents may commit offenses 
at the same time in different places 
or at the same place at different 
times—Baltimore, etc., R. Co v U. 
S.. Ohio, 31 S.Ct. 36$. 220 U.S. 94, 
55 L.Ed. 384. 


17. US—Joplin Mercantile Co. v. 
US., Mo, 213 F. 926, 131 CCA 
160, Ann.Cas 1916(?, 470. afllrmed 

236 US 531. 35 S.Ct. 291, 59 L. 
Ed 705 

111.—People V. Strong, 2 N K.2d 942, 
363 III. 602—People v Duncan, 2 
N.E2d 705. 363 Ill 49.5—People v. 
McArdle, 14 N.E.2d 683, 295 Ill. 
App 149. 

Wash.—State v. Truax. 226 P. 259, 
130 Wash. 69, 33 A L R 1206. 

Wis.—State ex rel. Kropf v. Gilbert, 
251 N.W. 478, 213 Wis 196 

Ziiability for oommissiou of felony 

(1) Where the act charged is a 
felony, and a felony is punishable 
only by imprisonment, a corporation 
c'annot he prosecuted therefor 

III—People V. Strong, 2 N E 2d 942, 
363 111. 602—People v McArdle, 14 
N E.2d 683, 295 Ill.App. 149. 

Wis—State ex rel. Kropf v Gilbert, 
251 N.W. 478, 213 Wis 196. 

(2) Where, however, the act charg¬ 
ed, although constituting a felony, is 
punishable by a fine, a corporation 
can be convicted.—Joplin Mercantile 
Co. V. U. b. Mo.. 213 F. 926. 131 C. 
CA. 160, Ann.Cas.l916E 470, affirmed 
35 S.Ct. 291, 236 U.S. 531. 59 L.Ed. 
705. 
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where the penalty of a fine is prescribed, the cor¬ 
poration may be prosecuted, whether or not an al¬ 
ternative penalty of imprisonment is prescribed.^® 
In some jurisdictions it is held, on the g^round that 
the criminal law of the particular jurisdiction is en¬ 
tirely statutory in its origin, that a corporation can¬ 
not be indicted for a crime except as specifically 
provided by statute.^® In at least one jurisdiction, 
under a code provision expressly so providing, a 
corporation cannot commit any crime in its corpo¬ 
rate capacity.20 

§ 1359. Nonfeasance or Misfeasance 

A corporation may be indicted for nonfeaeance pro¬ 
vided it is capabie of performing the acts it has failed 
to perform; and it may be indicted for misfeasance, re¬ 
gardless, according to more recent authority, of wheth¬ 
er or not the criminal acts were ultra vires. 

A corporation may be indicted either for non- 

feasance^i or misfeasance.^^ the case of non¬ 

feasance it is essential to the liability of the corpo¬ 
ration that it shall be capable of doing the act for 
nonperformance of which it is chargcd.23 With re¬ 
gard to acts of misfeasance some authorities have 


held that they must not be clearly or totally beyond 
the corporation’s authorized powers,®^ but more re¬ 
cent authorities, from some of the same and other 
jurisdictions, hold that the criminal liability of cor¬ 
porations for misfeasance is not afifected by the 
doctrine of ultra vires.®® 

§ 1360. Corporations as Persons within 
Meaning of Criminal Statute 

Generally, the term '‘persons,'* as used in crimi¬ 
nal statutes, embraces corporations if such is the in¬ 
tent and purpose of the statute, and not otherwise. 

According to the weight of authority corporations 
are to be regarded as persons within the meaning 
of statutes which make certain acts by “persons” 
an offense, if they arc within the spirit and pur¬ 
pose of the statute,®® and especially where the par¬ 
ticular statute®'^ or another applicable statute®® so 
provides. On the other hand, the term “persons” 
in a criminal statute is held not to embrace corpo¬ 
rations where it is not, or does not clearly appear 
to be, the intent or purpose of the statute that 
it shall do so,®® desf>ite a provision in a civil 


18 . U.S.—Joplin Mercantile Co. v. 
U. S., supra. 

III.—-People V. Strong, 2 N.E.2d 942. 
363 Ill. 602—People v. MoArdle, 14 
N.K.2d 663. 295 Ill.App. 149. 
Wash.—State v, Truax, 226 P. 259, 
130 Wash. 69. 33 A.L.R. 1206. 

Wls.—State ex rel. Kropf v Gilbert, 
261 N.W. 478, 213 Wls. 196. 

14a C.J. p 872 notes 49, 60. 
riiie and forfeiture of charter 

That a statute prescribes, as the 
penalty for Its violation, fine or for¬ 
feiture of a corporation's charter, 
does not exempt a corporation from 
liability to criminal prosecution for 
the fine, the penalty of forfeiture not 
being exclusive.—State v. General 
Fire Extinguisher Co., 9 Ohio N.P., 
N.S.. 438. 

19 . Ind.—State v. Terre Haute 
Brewing Co., IIB N.E. 772, 186 Ind. 
248. 

14a C.J. p 872 note 48. 

80 . La.—Music Box v. Mills, 121 So. 
196, 10 La.App. 666. 

81 . Ill.—I’eople V. Saline County 
Coal Co.. 206 Ill.App. 266. 

Tenn.—Love v. Nashville Agricultur¬ 
al and Normal Institute, 243 S.W. 
304, 146 Tenn. 550, 23 A.L.R. 887. 
14a C.J. p 872 note 64. 

88. Tenn.—Love v. Nashville Agri¬ 
cultural and Normal Institute, su¬ 
pra. 

14a C.J. p 872 note 55. 

8& Vt.—State v. Vermont Cent. R. 

Co.. 30 Vt. 108. 

14a C.J. P 873 note 66. 


Intent as affecting corporation’s ca¬ 
pacity to commit crime see infra S 
1363. 

84. Ky.—Paris v. Commonwealth, 4 
KyL. 597. 

N Y.—People v. Rochester, etc., R 
Co., 88 N.Fl. 22, 195 N.Y 102. 133 
AmS.R. 770, 21 L.H.A.N.S., 998, 
16 Ann.Cas. 837, affirming 114 N.Y. 
S. 756, 129 App.Div. 843, affirming 
112 N.Y.S. 362, 59 Misc. 247. 

14a C.J. p 873 note 57. 

86. U.S.— IJ. S. V. Nearing, D.C.N. 

Y.. 262 F. 223. 

Ky.—Commonwealth v. Pulaski Coun¬ 
ty Agricultural, etc., Ass’n, 17 S. 
W. 442, 92 Ky. 197, 13 Ky.L. 468. 

86. Ohio.—State v. General Fire Ex¬ 
tinguisher Co., 9 Ohio N.P.,N.S., 
438. 

Wis.—Vulcan Last Co. v. State, 217 
N.W. 412, 194 Wis. 636. 

14a C.J. p 873 note 58. 

Corporation as “person” within penal 
statutes generally see supra S 8 a. 
So held with respect to partloiUar 
statutes relating to: 

(1) Sale of butter.—State v. Bell 
Springs Creamery Co.. Ill P. 474, 83 
Kan. 389, L.R.A.1916D 516. 

(2) Child labor.—Overland Cotton 
Mill Co. V. People, 76 P. 924, 32 Colo. 
263, 105 Am.S.H. 74. 

(3) Nonmailable matter.—U. S. v. 
New York Herald Co., C.C.N.Y., 159 
F. 296. 

87. Ohio.—State v. General Fire Ex¬ 
tinguisher Co., 9 Ohio N.1’.,N.S., 
438. 

88. Minn.—State v. Workers' Social¬ 
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ist Pub. Co., 186 N.W. 931, 150 
Minn 406. 

N.Y—Bridge City Alhlotic Club v 
Salberg, 254 NYS 777, 234 App 
Div. 309. 

Wis.—Vulcan Last Co. v. Slate, 217 
N.W. 412, 194 Wis. 636. 

89. U.S.—First Nat. Bank v U S, 
ND, 206 P 374, 124 C C.A 256. 
46 L R.A.,N S., 139, reversing, DC., 
U. S. V. First Nat. Bank, 190 P. 
336. 

S C.—Charleston Oil Co. v. Poulnot, 
141 S.E. 454. 143 S.C. 283, 60 A.L.R. 
750. 

14a C.J. p 874 notes 62, 63. 

Within statutory definition of 
slanghter 

Under statutes defining homicide 
as the killing of one human being by 
the act, procurement, or omission of 
"another," and declaring that "such 
homicide,” that is, “the killing of 
one human being by another,” is 
manslaughter In the second degree 
when committed without a design to 
effect death, by any act, procurement, 
or culpable negligence of any "per¬ 
son,” which does not constitute the 
crime of murder in the first or sec¬ 
ond degree, or manslaughter in the 
first degree, it has been held that the 
term "person" docs not include corpo¬ 
rations, and a corporation may not be 
indicted for manslaughter under such 
code provisions.—People v. Roches¬ 
ter R.. etc., Co.. 88 N.E. 22, 196 N Y. 
102, 133 Am.S.R. 770. 21 L.R.A.,N.S.. 
998, 16 Ann.Cas. 837, affirming 114 
N.Y.S. 756, 129 App.Div. 843. affirm¬ 
ing 112 N.Y.S. 862, 69 Misc. 347. 
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code*® or in a general construction statute^i that 
the term extends or may extend to corporations. 
Thus it has been held that, where there is no pro¬ 
vision in the law for bringing an indicted party into 
court by summons or otherwise than by actual ar¬ 
rest of his person, a corporation is not punishable 
under a statute making it an offense for *‘any per¬ 
son” to commit designated acts.^^* 

§ 1361. Effect of Provision in Charter for 
Specific Penalty 

The fact that a corporation’s charter provides a 
penalty for failure to perform public duties does not 
prevent an indictment in the absence of evidence of a 
contrary legislative Intent. 

The fact that the charter of a corporation pre¬ 
scribes a specific penally for failure to perform du¬ 
ties to the public imposed on it does not prevent an 
indictment, if the charter contains no negative 
words, nor anything from which it can be inferred 
that the legislature intended to take away the reme¬ 
dy by indictment.33 

§ 1362. Authority of Agents 

A corporation may be held criminally liable for the 
acts of its agents committed within the scope of their 
authority or course of their employment, even though 
such acts were not expressly authorized, or were actual¬ 
ly forbidden; but the acts must appear to have been au¬ 
thorized or acquiesced in where the crime involves spe¬ 
cific criminal Intent. 


A corporation may be held criminally responsi¬ 
ble for acts committed by its agents, provided such 
acts were committed within the scope of the agents’ 
authority or course of their employment.®* It is 
not essential, however, that the particular acts 
should have been expressly authorized by the cor¬ 
poration;®® and even though the acts have been 
forbidden by the corporation, it can nevertheless be 
convicted for the doing of such acts by its agents 
if within the scope of their employment.®® How¬ 
ever, It has been held that in order to charge a cor¬ 
poration with liability for the acts of its agent in 
committing a crime involving criminal intent, it 
must appear that the acts were authorized through 
the action of the corporate officers, or done with 
their acquiescence.®^ 

§ 1363. Intent 

A corporation may be criminally liable for crimes 
which involve a specific element of intent as well for 
those which do not, and, although some crimes require 
such a personal, malicious intent that a corporation is 
considered incapable of committing them, nevertheless 
under the proper circumstances the criminal intent of its 
agent may be imputed to it so as to render it liable, the 
requisites of such imputation being essentially the same 
as those required to impute malice to corporations In 
civil actions. 

It is well settled that a corporation may be held 
liable criminally for the performance or nonper¬ 
formance of some act where the crime apparently 
involves no element of intent.®® Further, a corpo- 


Other terms held not to Inolade cor¬ 
porations 

(1) The term “whoever," beinf? .sy¬ 

nonymous with the term “person” 
which means a natural person only, 
does not include a corporation, hence 
in the absence of further provisions 
as to its nmenahflity, a corporation 
was not liable to punishment for 
viola lint? ordinance prohibiting park¬ 
ing of vehb'le within twenty feet of 
Are hydrant, and providing that 
whoever violated provisions shtmld 
lie fined.—}’arkwny Cabs v. City of 
Cincinnati, 8 N Mid 630, 53 Ohio 

App. 195. 

(2) A. corporation cannot be the 
“driver or operator” of a motor ve¬ 
hicle which it ownr so as to be crim¬ 
inally liable under a statute making 
tho driver or operator liable for cer¬ 
tain acts.—Commonwealth v. Center 
Oil & (;as Co., 14 Pa.l)i8l. & Co. 166 

30 . Ind.—State v. Ohio, etc., R. Co., 
23 Ind. 362. 

31 . Ky.—Commonwealth v. Illinois 
Cent. R. Co., 153 S.W. 459, 461, 162 
Ky. 320. 45 Li.U.A.,N.S., 344, Ann. 
Ca8.1915B 617. 

38. Ohio.—State v. Cincinnati Fer¬ 
tilizer Co., 21 Ohio St. 611. 

14a C.J. p 874 note 61. 


33. Ark —St Louis R. Co. v. Stale, 
11 SW. 1035, 52 Ark 61. 

14a C.J. p 874 note 65. 

34. CS—U. S v. Wilson, DC. 
Wash . 59 F 2d 97. 

Wis.—Vulcan Last Co. v. State, 217 
N.W. 412, 194 Wis. 636 
14a C.J. p 874 note 66 
Where a oorporation can commit 
ao crime, it cannot be charged with 
liability for the criminal act.s of its 
agents, since such acts could not he 
within the scope of their authority. 
—Music Box V. Mills, 121 So. 196. 10 
La.App. 665., 

Authority of stockholderz or con- 
trolliuir oflicerz 

Kven as to the crimes of Its stock¬ 
holders or the officers in control of 
It, a corporation is not in every case 
hound by such crimes regardless of 
authorization—Rent-a-Car Co. v. 
(Jlobe & Rutgers Fire Ins. Co., 156 
A. 847, 161 Md. 249. 

35. U.S,—U. S. V. Wilson, U.C. 
Wash., 59 F.2d 97. 

Wis.—Vulcan Last Co. v. State, 217 
N.W. 412, 194 Wis. 636. 

14a C.J. p 874 note 66. 

36. Wis.—Vulcan Last Co. v. State, 
supra. 

14a C.J. P 874 note 67. 
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37. N.T.—People v Canadian Fur 
Trappers’ Corporation, 161 N.K. 
45.5, 248 NY 159, reversing 226 N 
Y.S. 876, 222 App.Div 791. 

38. Pa.—Commonwealth v. Weller 
84 ra.Super 481. 

1-la C J. P 874 note 68. 

Zunoceuco of agent 

A mistake or omission, even 
though an innocent one, made in the 
line of his employment by an em¬ 
ployee charged with the doing of 
something required to be done in or¬ 
der to render that lawful which oth¬ 
erwise. by a police regulation, would 
be unlawful, entails on his employ¬ 
er corporation responsibility for the 
illegal act resulting therefrom, and 
subjects It to the penalty provided 
for such illegal act, unless the stat¬ 
ute in terms limits it to willful and 
intentional violation.—Common¬ 

wealth V. Liberty Products Co., 84 
Pa.Super. 473. 

CouBtmotlou of **wiUfui*’ 

(1) The term "willful” In a stat¬ 
ute penalizing a corporation for will¬ 
ful failure to make a tax report sim¬ 
ply means a voluntary act as distin¬ 
guished from one re.sulting from co¬ 
ercion, and does not mean a deli it¬ 
erate determination not to comply. 
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ration may be liable for certain offenses of which 
specific intent is a necessary element,39 as where 
the crime consists of purposely doing the things pro¬ 
hibited by statute.^0 However, there are certain 
crimes which a corporation, on account of its very 
nature, cannot commit,such as crimes so involv¬ 
ing personal malicious intent that a corporation 
manifestly cannot commit thcm.43 Nevertheless, 
even as to such crimes, where the facts of the case 
warrant it, the corporation may be charged crim¬ 
inally with the unlawful purpose and motive, of its 
agents while acting in its behalf within the real or 
apparent scope of their authority.^3 xhe requisites 
.of imputing an agent’s criminal intent to the corpo¬ 
ration are essentially the same as those required to 
impute his malice to the corporation in civil ac- 
tions,^4 a cardinal principle being that the intent 
must be shown to be that of the corporation and not 
merely that of the agent.'^® 

§ 1364. Particular Offenses 

a. Conspiracy 

b. Homicide 

c. Nuisance 

d. Use of word ''Incorporated” 

e. Other offenses 


a. Conspiracy 

The general rule It that a corporation may be crimi¬ 
nally liable for coneplracy despite the specific Intent 
necessary as an element, although under a statute mak¬ 
ing a corporation incapable of committing a crime, as 
well as by early authority, the contrary has been held. 

While it has been held, in harmony with the earli¬ 
er view holding a corporation incapable of commit¬ 
ting a crime involving criminal intent, that a corpo¬ 
ration cannot be guilty of, or a party to, a conspira¬ 
cy,^® and while the same result is reached under a 
statute providing that a corporation can commit no 
crime,it is the general view that a corporation 
may be liable criminally for the crime of conspiracy 
despite the fact that specific intent is a necessary 
and controlling element.^® A corporation has been 
held to come within the meaning of the term “per¬ 
sons.” as used in a particular statute defining con¬ 
spiracy and, where the statute substantially so 
provides, both the corporation and its officer or 
agent who conceives, effects, and carries out a con¬ 
spiracy may be counted in finding the two or more 
necessary to constitute the crime.*'’^® However, a 
conspiracy between two corporations cannot be 


so that ignorance of tho law or mere 
neglect could constitute a defense — 
Nashville, C & St. L. II Co. v. Com¬ 
monwealth. 169 S-W 511, 160 Ky. 50 
—Louisville & J. Ferry Co. v. Com¬ 
monwealth, 47 S.W. 877, 104 Ky. 726. 
20 KyL. 927. 

(2) However, under such a statute 
a corporation is not liable where, al¬ 
though failing to comply with the 
statute, It had in good faith attempt¬ 
ed to do so—Danville Light, P & T 
Co. V. Commonwealth, 230 S.W. 38, 
191 Ky. 270— United Fuel Gas Co. v 
Commonwealth, 188 S.W. 660, 171 

Ky 525 

39. II.S.— IT. S. V. Nearing, D.C.N 
Y., 2.52 F. 223 

n.I — Slate V. Eastern Coal Co., 70 
A. 1. 29 RT. 251, 132 Am S K. 817 
17 Ann Cas 96. 

14a CJ. p 874 note 69. 

40 . us —U. S. V. Nearing, D.C.N. 
Y., 252 F. 223. 

14a C.J. p 875 note 70. 

41 . 111.—People V. Duncan, 2 N.E 
2d 705. 363 111. 495. 

Amenability to punishment ns affect¬ 
ing liability to prosecution see su¬ 
pra § 1258 

4a. N.Y.—People v. Rochester R., 
etc., Co., 88 NE. 22. 195 N.Y. 102, 
133 Am.S.R. 770. 21 L.R.A..N.S., 

998, 16 Ann.Cas. 837. 

14a C.J. p 875 note 71. 

43 . U.S.—Mininsohn v. U. S., C..C.A. 


NJ, 101 F2d 477—IT S v. Near-i 
mg. D.CNY. 252 F 223 
N.Y —IN'ople V (\irmdian Fur Trap¬ 
pers’ Corporation, IGl N E. 455, 248 
N.Y. 159, reversing 226 N Y.S 876, 1 
222 AppDiv. 791. 

R1—IStnle V Eastern Coal Co., 70 
A. 1, 29 RI 254, 132 Am S.R. 817, 
17 Ann Cas 96. 

14a C J p 875 note 72. 

Authority of agents generally see 
supra S 1362. 

44 . ir..S—U. S. V. Nearing, D C N. 
Y., 252 F 223. 

Mass.—Telegram Newspaper Co. v. 
Com.. 52 N E. 445, 172 Mass. 294, 
70 Am.SK. 280, 44 L.ll.A. 159. 
Imputing malice in tort actions see 
.supra § 1263. 

45 . N Y.—I’eople v. Canadian Fur 
Trappers’ Corporation, 161 N.E 
455, 248 N.Y. 159, reversing 226 N. 
Y.S. 876, 222 App.Div. 791. 

46 . N.Y —People v. Duke, 44 N.Y. 
S. 336, 19 Misc. 292. 

47 . La.—Music Box v. Mills, 121 So. 
196. 10 La.App. 665. 

48 . U.S.—Joplin Mercantile Co. v. 
U. S.. Mo., 213 F. 926, 131 C.C.A. 
160, Ann.Cas 1916C 470, affirmed 35 
set. 291, 236 U.S. 531. 59 L Ed. 
705—United States v. MacAndrews 
& Forbes Co., C.C.N.Y., 149 F. 823, 
error dismissed 29 S.Ct. 681, 212 U. 
S. 585, 53 L.Kd. 661. 

N.Y.—i’eople v. Dunbar Contracting 
Co., 151 N.Y.S. 164, 165 App.Div. 
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59. affirmed 109 N.E 554, 215 N Y 
416 

R I —Stale V. Eastern Coal Co., 70 
A. 1, 29 R I. 254, 132 Am S.R. 817 
17 Ann Cas. 96. 

Tcnn.—Standard Oil Co. v Stale, 
100 SW. 705. 117 Tenn. 618, 10 L 
R.A..NS, 1015. 

Corporation held guilty of conspir¬ 
acy: 

(1) To defraud the United Statc.s 
hy delivering underweight bigs of 
eemenl to government i>roj»‘ct and 
obtaining payment of false and 
fraudulent elaims — Mlnlnsohii v. U. 
S., C.CA.N.J, 101 F.2d 477. 

(2) To violate the National l*ro- 
hibition Act.—Zito v. U. S., C.C.A.lll., 
64 F2d 772. 

49. N.Y — People v. Dunbar Con- 
strueting Co. 151 N.Y.S 16t, 165 
App.Div. 59. affirmed 109 N.E. 554. 
215 N.Y. 416. 

14a C.J. p 576 note 15. 

50l Tenn—Standard Oil Co. \. 

State, 100 S.W. 70.5, 117 Tenn. 618. 
10 L.R.A.,N.S., 1015. 

Agreement in restraint of competi¬ 
tion 

The fact that a corporation is not 
indictable under the statute respect¬ 
ing the making of an agreement in 
restraint of competition does not 
prevent it from being counted as a 
party to a conspiracy which had 
such object In view.—Standard Oil 
Co. V. State, supra. 
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formed by the acts of one person alone acting as 
agent for both corporations.^^ 

b. Homicide 

A corporation cannot be guilty of homicide in the 
abience of specific statutory provisions rendering It 
punishable therefor; It Is Immune where by definition 
the crime can be committed only by a human being, or 
where It Is punishable only by Imprisonment or death. 
It may, however, be liable for certain forms of man¬ 
slaughter where the definition and punishment are ap¬ 
plicable to corporations. 

On the ground that a corporation cannot gener¬ 
ally be prosecuted for offenses against the person, 
it has been held that, in the absence of specific stat¬ 
utory provisions rendering it punishable therefor, a 
corporation cannot be guilty of homicide,52 nor even 
of involuntary manslaughter which requires no ac¬ 
tual criminal intent as an element of the offense.53 
So a corporation is held immune from iiroscculion 
for homicide where the offense is defined as the 
killing of one human being by another human be¬ 
ing,51 or where the only punishment provided is 
death or im])risonnicnt.55 However, it has been 
said that a definition of certain forms of manslaugh¬ 
ter may be formulated which would be applicable to 
a corporation and make it criminally liable for var¬ 
ious acts of misfeasance and nonfeasance when re¬ 
sulting in honiieKle.55 Thus a corporation has been 
luld subject to iirosocution for involuntary man¬ 
slaughter where there was nothing in the definition 
of the crime or the [uinishment provided which 
w'ould make it impossible to hold a corporation lia- 
ble.®*^ 


c. .Nuisance 

A corporation Is Indictablo for committing a public 
nuisance whether by nonfeasance or misfeasance; it 
is not indictable for an act which would otherwise con¬ 
stitute a nuisance where such act is authorired by its 
charter or governing laws, but the intent to authorize 
such act must be clear, and the corporation may be li¬ 
able if it exceeds or abuses such authority. 

A corporation is indictable for committing a pub¬ 
lic nuisance, whether the commission of it involves 
acts of nonfeasance or misfeasance.^^ Thus it is a 
rule of universal application that a corporation 
which fails in a duty which it owes to the public 
to keep its ways and works in proper repair, there¬ 
by causing a jiublic nuisance, is liable to indictment 
for such nonfeasance.59 So, also, a corporation is 
indictable for obstructing a navigable river or oth¬ 
er navigable water,59 or for obstructing the public 
highway and it has been held that statutes pro¬ 
viding a civil action for obstructing a highway do 
not repeal other provisions making the same act a 
misdemeanor.52 A disorderly house is unquestion¬ 
ably a jiublic nuisance, and a corporation may be 
prosecuted by indictment for such an offense.®^ 

Civil liability of corporations for creating or 
maintaining nuisances is considered supra § 1284. 

authorised by valid charter or statutory pro- 
7’isions. A corporation is not indictable for an act 
authorized by its charter or governing laws, al¬ 
though the act would be a nuisance in the absence 
of legislative authority,54 and although the act 
might constitute the basis of an action for damages 
by way of compensation by a person damaged by 
the doing of such act;55 but a charter or statute 


51. N.M—U. S. V. Santa Kita Store 
Co, 113 I* 620. 16 NM 3. 

62. Ky--('•omnionweallh v Illinois 
(Vnl R C’o, 153 S\V 459, 152 Kv 
320. 45 RRA.NS., 344, Ann C’as 

101511 617. 

I’a—Commonwealth v. T’unxsutaw- 
ney St. I’a.ss. II. Co., 24 Fa Co. 25. 

53. Ky. Commonwealth ^ Tllinoi.*^ 
Cent. K. Co.. 153 S AV 459. i:>2 Ky 
320, 45 L.K.A.NS, 344, Ann Cns 
191515 617, 

54. K> —('onu.^onw'oalth v. Illinois 
Cent R. Co., supra 

N.y.—People V. Rochester R., etc. 
Co, K8 N.IC 22, 195 N.Y. 102, 21 R 
RA..NS., 998. 133 Am.S R. 770, 16 
Ann.Cos. 837. 

55. Kj —Commonwealth v. Illinois 
Cent U. Co., 153 S W. 459, 162 Ky. 
320, 45 L.R.A.,N.S., 344, Ann.Cas. 
1915H 617. 

14a C.J. p 876 note 89. 

fift. N.Y.—People v. Rochester R.. 
etc., Co., 88 N.E. 22, 195 N.Y. 102, 


133 Am SR. 770, 20 L..R A.,N.S.. 

998. 16 Ann.Ca.s. 837. 

14a C" J. p 876 note 93. 

57. N.J—State \. Liehiffh Valley R 
Co, 103 A 685, 90 N.J L.aw 372. 

58. Tenn —Rove ^ Nashville Aftrl- 
cultural and Normal Institute, 213 
S W. 304. 311, 146 Tenn 550, 23 A 
R K 8S7, citirit? Corpus Juris. 

14a C.J i> 876 note 98 

59. Ark—Texas, etc, R. Co. V. 
Stati’, 41 Ark 488. 

1 la C.J p 876 note 2. 

60. JMe — State v. Freeport, 43 Me. 
J98 

Failure to erect drawbridge 

A eerporalion w’hieh has been per¬ 
mitted under its Koverninfi: .statute 
to erect a loll bridge aeioss a navi- 
i^able river, but on the eonditiun of 
ereetnu; drawbridKee of a prescribed 
W'idth. iH indu table for not ereetiiin 
such bridges —Conimonvveallh v. 
New Bedford Bridge, 2 Gray, Mass, 
339. 

61. W.Vo.—Stale v. Monongahela 
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River R Co.. 16 S E. 519, 37 W.Va 
108. 

14a C.l p 877 note 12 

Statute held not to exempt corpo¬ 
ration 

A statute providing for the incor¬ 
poration of natural gas companies 
doi‘s not exempt .sueh companies 
from criminal prosecution for main¬ 
taining a nuKsance, sueh as obstruct¬ 
ing a highway, although it provide.** 
for a particular method of determin¬ 
ing disputes betw'een natural pa.^* 
companies and the municipalities 
through w'hich they extend their 
lines —t'ommonw'oalth v. People’s 
Natural Gas Co., 73 Pa Super. 66. 

62. Ark.—St. Louis, etc., K. Co. v. 
Stale, 11 S.W. 1035, 62 Ark 51 

63. N.J —Slate v. Passaic County 
Agricultural Soc., 23 A 680, 54 N. 
J Raw 260 

64. Ind.—Stale v. Louisville, etc., 
R. Co, 86 Ind. 114. 

14a C.J. p 876 note 3. 

65b W.Va.—-Pickens v. Coal River 
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is not to be construed as authorizing the mainte¬ 
nance of what would be a nuisance in the absence 
of legislative authority, unless the intent to do so is 
clear,®® nor as authorizing any unnecessary in¬ 
fringement of existing privileges and rights.®^ The 
power conferred must be so exercised that no more 
injury may be done to the rights of others than is 
necessary to accomplish the purpose for which it 
was granted;®® the charter or statute will furnish 
no justification if the authority thereby conferred 
is exceeded or abused.®® 

d. Use of Word ^Incorporated" 

Under statute in at least one Jurisdiction a corpora¬ 
tion may be criminally prosecuted for failure to comply 
with provisions requiring it to print or paint on its prin¬ 
cipal place or places of business immediately under its 
corporate name the word ‘‘Incorporated," and to print 
such word after its name on advertising matter. 

Under statute in at least one jurisdiction every 
corporation doing business in the state is required, 
under pain of fine, to print or paint on its principal 
place or places of business its corporate name and 
immediately thereunder the word “Incorporated."'^® 
Under the same statute, corporations are forbidden 
to use advertising matter to advertise their business 
without printing thereon the word “Incorporated" 
after their name.*^^ 


6. Other Offenses 

The general principles respecting the liability of cor¬ 
porations to criminal prosecution have been applied with 
respect to a number of particular offenses. 

The liability of corporations for particular crim¬ 
inal offenses other than those considercxi in this and 
the foregoing subdivisions of this section is consid¬ 
ered in appropriate places in other titles of this 
work dealing with particular crimes or criminal of¬ 
fenses. 

Assault and battery. Under the view that a cor¬ 
poration may be guilty of a crime involving a spe¬ 
cific intent, it* has been held that it may be guilty 
of an assault and battery.*^2 However, there is con¬ 
trary authority to the effect that it is not capable 
of the intent essential to such a crime.*^® 

Blue Sky Jmw violation. A corporation is capa¬ 
ble of committing the crime of selling and offering 
securities for sale as a dealer without complying 
with a Blue Sky Law."^^ 

Criminal syndicalism. A corporation has been 
held liable to prosecution for criminal syndicalism.'^*'* 

Destruction by tenant. A corporation is liable 
to conviction of an offense under a statute making 
it a misdemeanor for a tenant during and after his 
term willfully and unlawfully to destrriy or damage 
any tenement house or outhouses belonging to the 


Boom, etc., Co., 66 S.E. 865, 66 W. 
Va, 10. 24 L.R.A.,N.S„ 354. 

66. N.C.—State v. Krebs, 64 N.C. 
604. 

14a C.J. p 877 note 6. 

67. Me.—State v. Freeport, 43 Me. 
198. 

68. Me.—State v. Freeport, supra. 
Tenn.— JLiOulsvJlle, etc., R. Co. v. 

State, 3 Head 623, 75 Am.D. 778. 

69. Tenn —Memphis, etc., R. Co. v 
State, 11 S.W. 946, 87 Tenn. 746. 

14a C.J. p 877 note 6. 

70. Ky.—Western Oil Reflnlnff Co. 
v. Commonwealth. 202 S.W. 636, 
180 Ky. 248—Commonwealth v. 
American Snuff Co., 101 S.W. 364, 
125 Ky. 360, 30 Ky.U 1373. 

RefTulations as to corporate name in 
general see supra fiS 164-174. 

The purpose of the statute is to 
prote.ct the public and to give per¬ 
sons dealing with the corporation 
notice of the fact that it is incorpo¬ 
rated.—Com moil wt*alth v. Nebo Con¬ 
sol. Coal & Coking Co., 133 S.W. 221. 
141 Ky. 493—Commonwealth v. 
American Snuff Co., 101 S.W. 364, 
125 Ky. 350, 80 Ky.L. 1373. 
"Pzlaoipal place or places" 

(1) The word “principal," as used 
In the statute, is synonymous with 


“chief" or “main" and does not con¬ 
template local ofllces at which the 
general busine.ss of the corporal Ion 
is not transacted.—Commonwealth v. 
Cumberland Telephone & Telegraph 
Co.. 108 S.W. 262, 32 Ky L. 978— 
Standard Oil Co. v. Commonwealth, 
62 S.W. 897, 110 Ky. 821. 

(2) The statute does not contem¬ 
plate the use of such word at every 
place of business, or at the chief 
place of business in every city, but 
its use at every principal place of 
business of the corporation wherever 
located.—Commonwealth v. Nebo 
Consol. Coal & Coking Co., 133 S.W. 
221, 141 Ky. 493—Standard Oil Co 
V. Commonwealth, 62 S.W. 897, 110 
Ky. 821, 

Use of the ahhreviatlon "Znc." is 

not a compliance with the statute.— 
Commonwealth v. American Snuff 
Co., 101 S.W. 364, 126 Ky. 350, 30 
Ky.L. 1373. 

Not required on laheVi of goods 
manufactured or sold by the corpo¬ 
ration.—Jung Brewing Co. v. Com¬ 
monwealth, 96 S.W. 47.6, 123 Ky. 889, 
29 Ky.L. 821. 

Cortaln oorporatious are exempt 

from the provisions of the statute.— 
Mechanics’ & Farmers’ Savings Bank 
V. Commonwealth, 108 S.W. 263, 128 
Ky. 190. 82 Ky.L. 1022. 
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71. Ky.—Muss Tie Co. v. Common¬ 
wealth. 10.5 S.W. 163. 32 Ky L 41 

"Dolug bUBluess;" "advertising mat¬ 
ter" 

A corporation is not lialiJe under 
the statute un]es.s it was, at the 
time of the alleged violation, engaged 
in bu.«oness which it was seeking to 
advertise, and unles.s the printed 
matter was advertising within the 
meaning of the statute.—Muss Tie 
Co. V. (''ommonwealth. supra. 

letterheads, billheads, or station¬ 
ery are not necessarily advertising 
matter, and when used simply in cor¬ 
respondence do not support a prose¬ 
cution under the statute.—Common¬ 
wealth V. National Biscuit Co., 106 
S.W. 799. 32 Ky.L. 592—Moss Tie Co 
V. Commonwealth, H)6 S.W. 163, 32 
Ky.L. 41. 

72. N.C.—State v. Rowland Lumber 
Co.. 69 S.E. 58, 153 N.C. 610. 

73. Pa.—Commonwealth v. I’unxsii- 
tawney St. Pass. R. Co., 24 1’a.Co 
25. 

74L Or.—State v. Fraser, 209 P. 467. 
106 Or. 589. 

76. Minn.—State v. Workers* So¬ 
cialist Pub. Co., 186 N.W. 931, 160 
Minn. 406. 
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landlord, or on his premises, or unlawfully and 
willfully to destroy or injure any fence, or cut or 
destroy timber or other trees belonging to the 
landlord."^® 

Embezzlement, Where embezzlement is a felony, 
punishable only by imprisonment, a corporation is 
immune from prosecution therefor.’^'? 

Extortion, While the charter of a corporation is 
a contract by which the corporation acquires the 
powers and functions to transact business in the 
mode prescribed, it is nevertheless by necessary im¬ 
plication subject, as all citizens are, to the legisla¬ 
tive powers of the state to define, prohibit, and 
punish extortion.^® 

Failure to perform puhlie duties. It is the settled 
law that a corporation may be indicted for the fail¬ 
ure to perform those public duties which are devolv¬ 
ed on it by the principles of the common law, or 
by the terms of its charter or governing statute^® 

False pretenses. Under the view that a corpora¬ 
tion may be convicted of a crime involving intent, 
it has been held that a corporation may be convicted 
of olitaining property or money by means of false 
pretenses.®® 

Influencing voters. A corporation has been held 
criminally liable for the act of its superintendent in 
attempting to influence the votes of its employees 
at a public election by threatening their discharge, 


i 1365 

even though such action had not been authorized by 
the corporation.®! 

Larceny. On the theory that the criminal intent 
of its agent is imputable to a corporation, a corpo¬ 
ration may be guilty of the crime of larceny.®^ 

Libel. In jurisdictions where the view is held 
that corporations may be held criminally liable for 
offenses in which a specific evil intent is required, a 
corporation may be indicted and punished for li¬ 
bel.®® The evil intent of its agent who published 
the libel will be attributed to it.®^ In at least one 
jurisdiction, where a corporation cannot be prose¬ 
cuted for any criminal offense, it cannot be indicted 
for libel.®® 

Omitting to stamp papers. A corporation may be 
liable to indictment for the act of its officer or em¬ 
ployee, in issuing j)a])ers without stamping them as 
required by statute.®® 

Sabbath breaking. Under particular statutes de¬ 
nouncing, and providing a penalty against, a “per¬ 
son” breaking the Sabbath, it has been held that a 
corporation is®"^ or is not®® subject to liability for 
such offense. 

Usury. A corporation may be indicted under a 
statute which declares that “every person w’ho, di¬ 
rectly or indirectly, receives any interest, discount, 
or consideration upon the loan or forbearance of 
any money, goods, or things in action, greater than 
is allowed by law, is guilty of a misdemeanor.’’®® 
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2 . Procedure 


§ 1365. In General 

a. Nature of proceedings 

b. Indictment or information 


a. Nature of Proceedings 

A criminal proceeding against a corporation Is In 
some cases viewed as being in effect an action for the 
recovery of a penalty. 


c. Jurisdiction and venue 


On the ground that the only punishment which 


76. N.C.—State v. Itowland Lum¬ 
ber Co., 69 S.E. 58, 153 N.C. 610. 

77. Ill—People v. Stromr, 2 N.E.2d 
942. 363 Ill. 602. 

78. Ill.—Tlllnoia Cent II. Co v. Peo¬ 

ple, 95 Ill. 313. affirmed 2 S.Ct. 839, 
108 U.S. 541, 27 L.Kd. 818. j 

76. Tenn.—Memphis, etc., R. Co. v.' 
Stale, 11 S.W. 946, 87 Tenn. 746— 
State V. Barksdale, 5 Humphr. IB4. 

14a C.J. p 875 note 82. 

Such failure as public nuisance pun¬ 
ishable criminally see supra 8 
1364 c. 

86. N.C.—State v. Salisbury Ice, 
etc., Co., 81 S.E. 787, 166 N.C. 366, 
62 T...R.A.,N.S., 216. 

14a C.J. p 875 note 84. 


81. Wla —Vulcan Last Co. v. State. | 
217 N\V 412, 194 Wis 636. 

82. N Y.—People v. Canadian Fur 
Trappers' Corpora! ipn, 161 N.E. 
455. 248 NY. 159, reversing 226 
N.Y.S. 876, 222 App.Div. 791. 

14a C..1. p 875 note 84. 

83. N.Y.—People v. Star Co., 120 N 
Y.S. 498, 135 App.Div. 517. 

14a C.J. p 876 note 95. 

84. N.Y.—People v. Star Co., supra. 

85. Philippine.—^West Coast L. Ins 
Co. V. Hurd, 27 I’hihppine 401. 

86. U.S.—U. S. V. Baltimore, etc., R 
Co., C.C.W.Va., 24 F.Cas.No. 14,509. 

87. U.S.—Powhattan Steamboat Co 
V. Appomattox R. Co., D.C.Va.. 19 
F.Ca8.No.ll,863, reversed on other 
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grounds 24 How. 247, 16 L Ed 
682. 

W Va.—Stale v. B.'illimore. etc, R 
Co.. 15 W.Va. 362, 36 Am R. 803. 

88. S.C.—Palmetto Golf Club v. 
Robinson. 141 S.E. 610, 143 S.C. 
347—Charleston Oil Co. v. Poulnot, 
141 S E. 454, 14 3 S.C. 283, 60 A.L.R. 
750. 

89. S.D.—State v. Clark First Nat 
Bank, 51 N.W. 587, 2 S.D. 568— 
State V. Clark Security Bank, 51 N. 
W 337, 2 S.D. 538. 513. 

l^iablllty of national bank 

A national bank is subject to an 
indictment, trial, and punishment in 
a stale court, for a violation of such 
a state law.—Stale v Clark First 
Nat. Bank, 51 N.W. 587, 2 S.D. 568. 
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can be inflicted on a corporation is a fine, a crim¬ 
inal proceedings against a corporation has been said 
to be in effect no more than an action for the re¬ 
covery of a penalty.®® 

b. Indictment or Information 

A corporation may in the firat inetance be Indicted 
by a grand Jury without a preliminary hearing or com¬ 
plaint, although in the absence of special statutory reg¬ 
ulation an indictment may not be necessary In all cases, 
an Information sometimes being sufficient. 

A grand jury may indict a corporation in the first 
instance as they may indict an individual,®^ a pre¬ 
liminary complaint and hearing being unnecessa¬ 
ry;®® and, where an indictment by the grand jury 
is definitely provided as the mode of procedure 
against a corporation for crime, a corporation can 
be tried, in the absence of a waiver thereof, only 
on an indictment.®® However, in the absence of 
any special statutory regulation of the matter, it has 
been doubted whether or not it is necessary that all 
criminal prosecutions against corporations should be 
by indictment.®^ In a number of decisions where 
no question was raised as to the propriety of the 
method of procedure, convictions of corporations 
have been sustained on informations.®^ 

c. Jurisdiction and Venue 

Courts of inferior criminal jurisdiction have, both 
under special statutory provisions and otherwise, been 
held to have Jurisdiction over criminal offenses by cor¬ 
porations. A corporation may be pursued in any Juris¬ 
diction in which it transacts business and violates the 
law through its authorized agent. 

Under an ordinance making it a misdemeanor for 
any person, company, or conioration to do certain 
acts, it has been held that, the offense il.self being 
within the jurisdiction of a justice, the fact that it 
was committed by a corporation would not oust that 
court of its jurisdiction and give jurisdiction to a 
higher court.®® Under statutes relating to the 


courts of New York City, the court of special ses¬ 
sions, a court of inferior criminal jurisdiction, has 
exclusive jurisdiction of misdemeanors committed 
by a corporation,®7 and acquires jurisdiction of the 
subject matter by the filing of an information based 
on a prior proceeding before a magistrate.®® 

A corporation may be pursued in any jurisdiction 
wherein it transacts business through its authorized 
agents for the latters* violation of the law therein.^® 
Under a particular statute requiring the use of the 
word “Incorporated” under the name of a corpora¬ 
tion in its advertising matter, it has been held that 
a prosecution must be brought in the county in 
which the corporation has its principal place of 
business.! 

§ 1366. Preliminary Proceedings before Mag¬ 
istrate 

The necessity of preliminary hearings before a 
magistrate in order to confer jurisdiction on other 
and superior courts to prosecute corporations is 
considered supra § 1365. Consult Pocket Parts for 
later cases. 

§ 1367. Indictment 

While some authorities hold that an Indictment 
should aver that defendant is a corporation, other au¬ 
thority holds it unnecessary, especially where such fact 
is sufficiently imported by the name by which defendant 
is indicted; the time and place of incorporation need not 
be stated. The indictment must allege all the facts 
necessary to constitute the crime. 

The indictrhent should be against the corporation 
in its corjioratc name.® While it has been held that 
the indictment should aver that defendant is a cor¬ 
poration,® other authority has held that this is not 
necessary,^ especially where the name by which de¬ 
fendant IS indicted sufficiently imports that it is a 
corporation.It is not necessary to state when and 


90. TT S —.John Gund Browing Co. v. 
U. S.. ND., 204 F. 17. 122 C.C.A. 
331, modified on other grounds 206 
P. 386. 124 C.C.A. 268. 

14a C.J. p 872 note 52. 

91. R D.—State v Clark Security 
Bank, 61 N.W. 337, 2 S.D. 538. 

14a C J. p 878 note 31 
Requisites of indictment see Infra 5 
1367. 

92. U.S.—U. S. V. Correspondence 
Inst, of America, D.C.Pa., 125 P. 

94. 

14a C.J. p 878 note 32. 

93. Ga.—Progress Club v. State, 76 

S.E. 1029. 12 Ga.App. 174, followed 
in Brunswlck-Oglethorpe Club v. 
State, 76 S.E. 1034, 12 Ga.App. 

180. 

Mb Mass.—Commonwealth v. New | 


York Ccnl.. etc., R. Co., 02 N.E ( 1. 
766, 206 Mass. 117, 10 Ann Cns 
520 

14a C.J. p 878 note 35 

95. TT S—u. • s. V Ran Francisco 
Bridge Co., DC Cal., 88 F. 891. 

14a C.J, p 878 note 36 

96. Cal.—People v. Palermo Band, 
etc. 89 P. 723, 725, 4 Cal.App 
717. 

14a C.J. p 878 note 37. 

97. N.Y.—People v. Kernoehan, 145 
N.Y.S. 117, 160 App.Div. 10.5. af¬ 
firming 105 N.E. 1095, 211 N.Y. 630. 

98. N.Y.—People v. Perfecto Chem¬ 
ical Co., 206 N.Y.S. 16, 123 Misc 
443. 

99. U.S.--U. S. V. Wilson, D.C.Wash., 

59 P.2d 97. 

1080 


Ky.—C'’nmmon\ieaUh v. Monle- 
m gro-Reihm JMusie Co. lOS S \V 
812. .*12 Ky Li 546 —(Viminonwealfh 
V Remington Typewriter Co., 105 
SW. .300. 127 Ky. 177. 32 Ky.L 
180. 

8. Tenn — State v. Cooley. 206 S.W 
1X2. 141 Tenn. 33. 

14a CJ p 878 note 42. 

3. Ky.—Madfsonville, ot^-, R. Co v. 
Commonwealth, 130 S.W. 1084, 140 
Ky. 2.5.5—Standard Oil Co v. Corn- 
monwealth, 91 S W. 1123. 122 Ky. 
440, 20 Ky.L. 5—(Commonwealth v 
Cincinnati, etc., R. Co., 6 Ky.L. 
306. 

4. N C.—State v. Rowland Lumber 
Co., 69 S.E. 68. 163 N.C. 610. 

5. Vt.—State v. Vermont Cent. R. 
Co., 28 Vt. 683. 
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where defendants became a corporation.® The in¬ 
dictment must allege every fact necessary to consti¬ 
tute the particular offense charged.*^ 

Whether or not an indictment or information is 
proper or necessary to charge a corporation with 
the commission of a crime is considered supra § 
1365 b. 

Joinder. An individual and a corporation may be 
joined in the same indictment for libel in different 
courts, the subject matter being of the same nature, 
and admitting of the same plea.® 

§ 1368. Process and Appearance 

a. Process 

b. Appearance 

a. Process 

While at common law distress was the method of 
compelling a corporation to appear in a suit, distringas 
has apparently never been, used in this country; the 
general view, subject to some dissent, is that a sum¬ 
mons is a proper process for compelling the appearance 
of a corporation in criminal proceedings against it, and 
general statutes are sometimes construed so as to per¬ 
mit the issuance of a warrant for such purpose. Special 
statutory provisions respecting service of process in such 
cases must be complied with, and, in the absence of such 
provisions, other statutes or modes of procedure may be 
made applicable. 

At comm<in law proceedings to compel a corpo¬ 
ration to appear to an> suit, by attorney, were al¬ 
ways by distress of its lands and goods,but there 
has apparently been no use of such a process as dis¬ 
tringas in this couiitry.i^ Of course in jurisdictions 


where the criminal law is entirely of statutory ori¬ 
gin, a writ of distringas as a means of compelling 
an appearance in a criminal case of a corporation 
would not be an appropriate remedy.^^ 

Summons. While it has been held that a corpo¬ 
ration cannot be compelled to appear in answer to 
an indictment where there is no statutory provision 
compelling it to do so,i2 the more prevalent view 
is that even in the absence of any special statutory 
provisions relating to corporations, a summons is¬ 
sued by the trial court and served on a proper offi¬ 
cer of the corporation is a valid and appropriate 
process for compelling appearance of a corporation 
in criminal proceedings against it, and gives the 
court jurisdiction over defendant,^® either on com¬ 
plaint or indictment and a summons has been 
held proper to compel the appearance of a corpora¬ 
tion in answer to an affidavit charging a violation 
of statute, in accordance with statutory provisions 
respecting indictments of corporations.^® Some of 
the decisions proceed on the theory that, where 
there is power in the court to hear and determine 
a case, there is also power to issue the process nec¬ 
essary to enforce this power.^® Other decisions, 
however, seem to be based on the idea that sum¬ 
mons was a proper process at common law and also 
that service of summons is an appropriate process 
under the statutes of the state, which might well be 
regarded as applying to criminal as well as to civil 
process.^^ A trifling error in the corporate name 
as set out m the summons is not material where the 
summons is properly executed on an officer of the 


W.Va.—state v. Pry Fork It. Co . 40 
SK 447. 50 WVa 235. 

14a C.J. p K78 notf' -15 
& Vl.—Stato V Vormonl Cent. R 
Co., 28 Vt. 583. 

7 . Ark —State v. Knnaiis City, f*tf., 
It. Co., 63 SW. 567. 54 Ark. 546. 
III. — ^Weat V. People, 27 N K. 34, 137 
Ill. 189. 

14a C.J. p 878 note 47. 

Statute violated mnet be abowu in 
an Information aeeking the convic¬ 
tion of a corporation on a criminal 
charge.-—U S v Texas & I*. Ry. Co., 
DC.TeX., 12 F.Supp 514 

Xndictueat or allegation held iu- 
■nttoieat to charge: 

(1) Failure to file required state¬ 
ment in office of secretary of state.— 
Commonwealth v. Benton Hotel Co., 
140 S.W. 38. 146 Ky. 76. 77. 

(2) Failure to have corporate name 
on "principal place of business."— 
Standard Oil Co. v. Commonwealth, 
62 S.W. 897, 23 Ky.L. 302. 

(3) Fraudulent issue of corporate 
stock.—West v. people, 27 N.E. 34, 
187 111. 189. 


(4) Maintenance of place for the 
pretended buying and selling of 
shares of stock.—State v. Runzi, 80 
SW 36. 105 MoApp. 319. 

Zadictment or allegation held snlll. 
cient to charge* 

(1) Doing of busines.s and main¬ 
taining of principal place of business 
within statute requiring use of word 
"incorporated" on principal place of 
business.—Western Oil Reflning Co. 
V Commonwealth, 202 S.W. 636, 180 
Ky. 248, 249. 

(2) Fraudulent issue of corporate 
stock—West V. People, 27 N.E. 34, 
137 111. 189. 

(3) Maintenance of place for the 
pretended buying and selling of 
shares of stock.—State v. Runzi, 80 
S.W. 36. 105 Mo.App. 319. 

(4) Usury.—State v. Clark Se¬ 
curity Bank. 51 N.W. 337, 2 S.D. 
538. 

(5) Violation of Blue Sky Law*.— 
State V. Fraper, 209 P. 467, 105 Or. 
589. 

& Tenn.—State v. Atchison, 3 Lea 

729, 31 Am.R. 663. 
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9. Pa —Commonwealth v. Lehigh 

Vallty R Co, 30 A. 836, 165 Pa. 
162, 27 LR.A. 231. 

1 la C J p 879 note 49. 

10. N.ll —Boston, etc., R. Co. v. 
State, 32 N H. 215 

14a C.J. p 879 note 50. 

11. Ind.—State v. Ohio, etc., R. Co., 
23 Ind. 362. 

12. N Y.—People v. Equitable Gas- 
Light Co. 5 N.Y.S. 19. 

13. SD—State v. Taylor, 147 N.W. 
72. 34 S.D. 13, Ann.Cas.l916E. 1285. 

14a C.J. p 879 note 63. 

I4b Mass.—Commonwealth v. New 
York Cent, etc., R. Co.. 92 N.E. 766, 
206 Mass. 417, 19 Ann.Cas. 529. 
15. Ohio.—Reinhart & Newton Co. 
V. State, 16 Ohio N.P..N.S., 92. af¬ 
firmed 26 Ohio Cir.Ct..N.S., 429, 85 
Ohio Cir.Dec. 329. 

10. U.S.—U. S. V. John Kelso Co., 
D.C.Oal., 86 F. 304. 

14a C.J. p 879 note 55. 

17. N.H.—Boston, etc., R. Co. v. 

State, 32 N.H. 215. 

14a C.J. p 879 note 56. 
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corporation and the corporation is not misled or de- 
ceived.i® 

Warrant. In the absence of specific provisions as 
to the nature of the process necessary for bringing 
a corporation into court in a criminal case, other 
statutes have been construed as applicable and as 
establishing the proper process to be the issuance 
of a warrant.^* 

Service. Where a statute provides the mode of 
service on a corporation by which the court acquires 
jurisdiction, the method of service prescribed must 
be followed, unless waived by the corporation, and 
in the absence of a compliance with the statutory 
requirement a trial cannot legally procced.^O How¬ 
ever, where there is no special provision with re¬ 
spect to the mode of service, other statutes or the 
procedure prescribed for service in other actions 
may be made applicable.^! 

b. Appearance 

A corporation can appear only by attorney, and an 
appearance by a duly enrolled attorney Is presumably 
lawful and authorized, the burden resting on the cor¬ 
poration to show that it was unauthorized. A voluntary 
general appearance by a corporation Is a waiver of all 
defects In the service of process. 

A cori)oration cannot apjicar in person, but must 
do so by attorney. Where a duly enrolled attorney 
of the court appears for the corporation, his ap¬ 


pearance is presumably lawful and authorized, and 
the burden is on the corporation to show that it was 
unauthorized.22 It has been held that, where a 
corporation appears by attorney it need not appear 
in the record that the trial court ordered the clerk to 
enter an appearance and indorse the plea of not 
guilty, but it will be presumed that it was donc .22 
A corporation which makes a voluntary general ap¬ 
pearance in a criminal prosecution against it waives 
all defects, if any, in the service of process.24 

§ 1369. Trial 

A corporation's Ignorance of the law Is no defense. 
In a number of cases particular eases have, been held 
for the Jury, and the weight and sufficiency of the evi¬ 
dence passed on. 

A corporation’s ignorance of the law is no de¬ 
fense to a criminal action against it.25 In a nnm 
ber of cases particular questions have been held to 
be for the jury, 26 and the weight and sufficiency of 
the evidence passed on.27 

§ 1370. Appeal and Error 

On appeal, a verdict based on sufficient evidence will 
not be disturbed In the absence of other material error, 
but evidence erroneously stricken out cannot be con¬ 
sidered in determining the sufficiency of the evidence. 

A verdict based on sufficient evidence will not 


1& Ky.—Claryville, etc., Turnp Co. 
V. Commonwealth, 107 S.W. 327, 32 
Ky.L. 861. 

19. Del.—State v. Charles N. Scott 
Packing: Co., 89 A. 369, 27 Del. 
617. 

General statute penultting adoption 
of any snitable procedure 

Under a statute which provides 
that, when jurisdiction is conferred 
on a court, all the means to carry it 
into effect arc also griven and that 
in the exercise of the Jurisdiction, if 
the course of pro<*ceding: is not 
specially pointed out by the code, any 
suitable process or mode of proceed¬ 
ing may be adopted which may ap¬ 
pear most conformable to the spirit 
of the code, a corporation may be 
brought into court by service of a 
bench warrant on an agent appoint¬ 
ed by It on whom service of process 
may be made, there being no provi¬ 
sion in the code pointing out the 
form of process by which a corpora¬ 
tion shall be tirought into court.— 
U. S. V. Yakut at. etc., R. Co., 2 
Alaska 628. 

20. Okl.—Hardeman King Co. v. 
State, 233 P. 792. 793, 29 Okl.Cr. 
319, quoting Corpus Juris. 

14a C.J. p 880 note 60. 

21. Del.—State v. Charles N. Scott 


Packing Co.. 89 A. 369. 27 Del. 
617. 

Zu New York City, in absence of 
specific prov’^ision in Inferior Crim¬ 
inal Courts Act respecting manner 
in which summons or notice shall be 
served on corporation, praetlcc? In 
court of special sessions is same as 
in higher courts.—People v. Perfecto 
Chemical Co., 206 N.T.S. 16, 123 Misc. 
443. 

22. N.J.—Slate v. Passaic County 
Agricultural Soc., 23 A. 680. 64 N. 
J.Daw 260. 

23. N.J.—State v. Passaic County 
Agricultural Soc., supra. 

24. Ga —Southern R. Co. v. State, 
54 S.E. 160, 125 Ga. 287, 114 Am. 
S.R. 203, 5 AnnCus. 411. 

Kan—City of Marysville v. Cities 
Service Oil Co.. 8 l*.2d 1060, 133 
Kan. 692 

14a C.J. p 880 note 64^ 

Motion to quash as appoaraaos 

Where a corporation flies a motion 
to quash an information or affidavit 
on grounds other than lack of Juris¬ 
diction resulting from Improper serv¬ 
ice, it constitutes a voluntary ap¬ 
pearance.—Reinhart & Newton Co. v. 
Stale, 26 Ohio Clr.Ct.,N.S., 429, 35 
Ohio Cir.Dec. 329, affirming 16 Ohio 
N.P.,N.S., 92. 


25. Ky.—1 -louisville, etc., Ferry C<» 
V. Commonwealth, 47 S W. 877, 
104 Ky. 726, 20 K> L 927. 

26. U.S.—Zito v ir S. CC.A.Ill, 61 
F.2d 772. 

N.Y —IVople V. Canadian Fur Trap¬ 
pers’ Corporation. 161 NE IGfi, 
248 N.Y. rever.«!ing 226 N.Y.S. 
876, 222 App.Div. 791 

27. Bvidence held insuAciaut 

(1) To sustain conviction of cor¬ 
poration for practicing law.— People 
V. Title Guarantee & Trust Co., 125 
N E. 666, 227 N.Y. 366, levcrsing Peo¬ 
ple V. Title Guaranty & Trust Co.. 
168 N.Y.S. 278. 180 App.Dlv, 648, 36 
N Y Cr.R. 2i0, and reargument de¬ 
nied 127 N.E. 919, 228 N.Y. 585. 

(2) To show, in larceny prosecu¬ 
tion, that defendant corporation’s of¬ 

ficers or manager authorized resale 
of complainant’s coat bought from 
defendant, or that resale of pur¬ 
chased coats was established prac¬ 
tice in defendant’s establishment.— 
People V. Canadian Fur Trappers’ 
Corporation, 161 N.E. 4.'35, 248 N.Y 
169, reversing 226 N.Y.S. 876, 222 

App.Div. 791. 

Bvidanoe held suffloieut to sus¬ 
tain conviction of corporation for 

conspiracy to violate the National 
Prohibition Act.—Zlto v. U. S.. C. 
C.A.111., 64 F.2d 772. 
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be disturbed on appcal.28 Evidence stricken out, al¬ 
though erroneously, cannot be considered on appeal 
in determining the sufficiency of evidence to sus¬ 
tain the verdict.29 

§ 1371. Judgment, Sentence, and Punishment 

Judgment by default may be rendered agalnat the 
corporation. A corporation may be punished by fine, but 
not by Imprisonment, and the fine is assessed against the 
corporation as a political body, which must pay it even 
where the result is to take money from the victims of 
the crime. 

It is generally held that judgment by default may 
be rendered against a corporation as in a civil case 
where the proper procedure has been followed to 


s 1372 

bring it into court and it has refused or failed to 
appear. 30 

A corporation may be punished by fine®^ but not 
by imprisonment ;32 hence, where the statutory pen¬ 
alty for a crime is both fine and imprisonment, only 
the penalty of fine is operative against corpora- 
tions.33 The fine is assessed against the corpora¬ 
tion as a political body, and not against its officers,3^ 
and the corporation must pay the fine even where, 
as in the case of mail fraud, the result is the taking 
of money from victims.35 Where the indictment is 
for a nuisance, a part of the judgment, under the 
principle of the common law, is that the nuisance be 
abated.3fi 


CORPORATIONS 


XV. INSOLVENCY AND RECEIVERS 


A. INSOLVENCY GENERALLY 


§ 1372. Definition and Existence 

a. Definitions 

b. Determination of assets and liabilities 

a. Definitions 

Depending largely on the nature of the proceedings 
involved, corporate insolvency Is variously defined as an 
excess of liabilities over assets, or as an inability to pay 
debts as they mature in the usual course of business, or 
as the cessation of the corporation as a going concern 
conducting its business in the ordinary way, as mani¬ 
fested by some positive act of insolvency. Some deci¬ 
sions recognize or have applied more than one of these 
definitions in determining the existence or nonexistence 
of Insolvency. 


Corresponding to the diversity of opinion respect¬ 
ing the definition of insolvency generally, consider¬ 
ed in the C.J.S. title Insolvency § 1 also 32 C.J. p 
805 note l-p 808 note 26, there is a considerable 
diversity of opinion, resulting largely from the va¬ 
riety of proceedings in which the matter is involv¬ 
ed, as to what constitutes corporate insolvency.37 

Exc/*ss of liabilities over assets. Many decisions 
have adopted the popular meaning of the word to 
wit: The insufficiency of the entire property and 
assets of the corporation to pay its dcbts.33 Within 
this definition, a corporation is not insolvent merely 


28. U.S.—Zito V. U. S., C.C A.Ill., 64 
F2d 772. 

29. N Y.—Pc'ople v. Canadian Fur 
Trappers' Corporation, 3 61 N K 
456, 248 NY. 161», reveismt" 226 
N.Y.S. 876, 222 App Div 791. 

30. N.H.—Boston, etc. U. Co. v. 
State, 32 N.H. 215. 

Pa —Commonwealth v. Lehigh Valley 
U. Co., 30 A. 836. 165 Pp 162. 27 
L.R.A. 231. 

S.D.—State v. Taylor, 147 N \V. 72, 34 
S.P. 13, Ann.Cus.iyi6E 1285. 

14a C.J. p 880 note 66. 

31. V.S. —IT. S. V. Colter, C.CA.N.Y.. 
60 F.2d 689, certiorari denied Col¬ 
ter V. U. S.. 53 S.Ct 291, 287 P.S. 
666. 77 UEd. 675. 

Xii.—People V. Duncan, 2 N E 2d 705. 
863 Ill. 495. 

Wis.—State ex rel. Kropf v. Gilbert, 
251 N.W. 478, 213 Wia. 196. 

14a C.J. P 880 note 67. 

32L Ill.—P€‘ople V. Duncan, 2 N.E 
2d 705, 363 Ill. 496. 

Wash.—State v. Truax. 226 P. 269, 
130 Wash. 69. 33 A.L.R. 1206. 

Wia.—State ex rel. Kropf v. Gilbert. 

861 N.W. 478, 213 Wis. 196. 

14a C.J. P 880 note 67. 


Parole 

The word "persona” In a statute 
authorizing the court to parole per- 
.soiis I’onvlcted of crime to go at 
large in specified instances does not 
apply to corporations, but is limited 
to natural persons —Stale v West 
Plains Tel. Co, 135 S.W. 20, 232 Mo. 
579—14a C.J. p 880 note 70. 

33. Ill.—People v. Duncan. 2 N.E 
2d 705, 363 Ill. 495. 

Wa.ah—Stale v. Truax. 226 P. 259, 
130 Wash 69, 33 A UR. 1206. 

14a C.J. p 880 note 67. 

Penalty as afTecting li.TbiJity to 
prosecution see supra 5 1358. 

34. Tenn.—State v. Barksdale, 5 
Humphr. 164. 

35. US.—U. S. V. Cotter. CCA.N.Y.. 
60 F.2d 689, certiorari denied Col¬ 
ter V. U. S., 63 S.CL 291, 287 U S. 
666, 77 UEd. 576. 

30. N.J.—State v. Morris, etc., R. 

Co., 23 N.J.Law 360. 

Pa—Delaware Div. Canal Co. v 
Commonwealth, 60 Pa. 367, 100 
Am.D. 570. 

14a C.J. p 880 note 69. 

Criminal liability fqr nuisance see 
supra I 1864 c. 
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37. I^.S —Commerce Trust Co. v. 
Woodbury, C.C.A.Mo., 77 F.2d 478, 
modifying, D.C., Woodbury v. Pick¬ 
ering Lumber Co., 10 F.Supp. 761, 
certiorari denied Woodbury v. 
Commerce Trust Co., 56 S.Ct. 134, 
296 ITS. 614, 80 L Ed. 436. 

Dellnitions of insolvency: 

Of banks see Banks and Banking 
5 486. 

Under Bankruptcy Act see Bank¬ 
ruptcy §§ 72. 514. 

38. Mont.—Davies v. Montana Auto 
Finance Corporation, 284 P. 267, 86 

' Mom. 500. 

VVis —Si-hmitz v. Wisconsin Soap 
Mfg. Co.. 235 N.W. 409. 204 W'ls. 
149. 

14a C J. p 880 note 73. 

With respect to fraudalent oonrey. 
ances at least, a corporation is not 
in.solvent unless aggregate of its 
properly is. at fair evaluation, insuf¬ 
ficient in amount to pay its debts — 
Commerce Trust Co. v. Woodbury, 
(" C A.Mo., 77 F.2d 478, modifying, 
D.C., Woodbury v. Pickering Lum¬ 
ber Co., 10 F.Supp. 761, certiorari 
denied Woodbury v. Commerce Trust 
Co.. 56 S.Ct. 134, 296 US. 614, 80 L. 
Ed. 436, stating the Missouri rule. 
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because of its inability to pay debts in the usual 
course of business,39 nor because it is operating at 
a loss.4® Thus, a corporation which has sufficient 
property accessible to legal process to satisfy all le¬ 
gal demands is not insolvent,^! although it may not 
have money in hand to meet its liabilities as they 
maturc,42 and although it is unable to obtain cred- 
it.43 On the other hand, a corporation may be con¬ 
sidered insolvent where its inability to pay its debts 
is evidenced by the absence of any tangible property 


subject to execution. 

Inability to pay debts as they mature. According 
to another line of decisions, the most commonly ac¬ 
cepted definition of “insolvency,*' as applied to cor¬ 
porations, is inability to pay debts or meet obliga¬ 
tions as they mature in the usual course of busi- 
ness,4® from its own available assets^9 or from any 
honest use of credit, irrespective of whether the 
reasonable value of the assets equals or exceeds its 
liabilities.^® So, under this view, the fact that the 


39. N.J.—Hoagland v. U. S Trust 
Co.. 160 A. 662, 110 N.J Rq 489. 
afnrmed Hoagland v. Clifford F. 
MacEvoy Co., 166 A. 196, 113 N.J. 
Rq. 29 and lloaprland v. U. S. Trust 
Co. of Newark, N. J., 166 A. 197, 
113 NJ.Eq 30. 

Wis.—Schmitz v. Wisconsin Soap 
Mfgr. Co.. 236 N.W. 409, 204 Wis 
149. 

14a C.J. p 881 note 74. 

40. Wis.—Schmitz v. Wisconsin 
Soap Mf^. Co., supra. 

41. IIS.—Commerce Trust Co. v. 
Woodbury. CC.AMo, 77 F.2d 478. 
modifyinf?, PC, Woodbury v 
PickerinK Lumber Co., 10 F.Supp. 
761, certiorari denied Woodbury v. 
Commerce Trust Co, 56 S Ct 134, 
296 V.S 614, 80 L.Ed. 436. stating 
the Missouri rule 

14a C J p 881 note 75. 

43. Or —Sabin v Columbia River 
Lumber, etc. Co , 34 V 692, 35 P. 
854, 25 Or. 15, 42 Am.S.R. 756. 

14a C.J. p 881 note 76. 

43. Ala—Cfi.sscls Mills v. (lad.^den 
First Nat. Bank. 65 So. 820. 187 
Ala. 325. 

44. Pn —Ridge Turnp. Co. v. Ped¬ 
dle. 4 Pa. 490. 

14a C.J. p 881 note 78. 

45b U.S.—Bielaski v. National City 
Bank of New York, D.C.N Y.. 58 F. 
2d 657, affirmed, C.C.A., 68 F.2d 
723—Davis v. Seneca Palls Mfg. 
Co.. C.CA.NY., 17 F.2d 546. modi¬ 
fying, D.C, 8 F2d 546—C:hilds v. 
County Trust Co. of New York, D. 
C.N.Y,, 6 F.Supp 821, affirmed, C 
C.A., 70 F2d 1012—In re Schulte 
Retail Store.s Corporation. D C N. 
Y., 22 P'Supp. 612—In re Elliott- 
O’Bnen Co.. C.C.A.Wash., 284 F. 
507, Washington law. 

Ark.—Gilleylen v. Schoolfield, Ark, 
35 S.W.2d 356, 357, 183 Ark. 143, 
quoting Corpus Juris. 

Md.—Coffman v. Maryland Pub. Co., 
173 A. 248, 167 Md. 276. 

Mass.—Calnan v. Guaranty Sec. Cor¬ 
poration, 171 N.E. 830, 271 Mass. 
633. 

N.J.—Hoagland v. U. S. Trust Co., 
160 A. 662, 110 N.J.Rq. 489. af¬ 
firmed Hoagland v. Clifford F. 
MacEvoy Co., 166 A. 196, 113 N.J. 
Eq. 29 and Hoagland v. U. S. Trust 


Co. of Newark, N. J., 166 A. 197, 
113 N..T.Eq 30. 

N.Y.—Behrens v. Clark. 227 N.Y.S. 
717, 131 Misc. 712. 

! Ohio.—U. S. Can Co. v. Freiberg, 165 
N.E. 593, 30 Ohio App. 476, error 
dismissed 169 N.E. 304, 120 Ohio 
St. 615. 

Okl.—State ex rol. Barnett v. Creek 
Realty Co., 30 P 2d 160, 167 Okl. 
319—Illinois Refining (’*o v. Illi¬ 
nois Oil Co., 264 P. 904, 130 Okl. 
27. 

Wash.—Stang v. Puget Sound Nat. 
Bank of Tacoma. 63 P 2d 373. 188 
Wash. 503—Smith v Solomon Val¬ 
ley Dredging (%>, 264 P. 1009, 147 
Wash 69—Brotiks v Ray Young 
Parsons ('‘o., 214 P. 6, 124 Wash 
300—Rosling V. O E. Evans Co., 
212 P. 151, 123 Wash. 93. 

14a C.J. p 881 note 79. 

*<Teoliiilcal lusolveucy’* 

The <*ondition desjTihed by this 
definition hns been de.sjgiiated “tech¬ 
nical insolvency.”—Hoagland v. XI. 
S Trust Co, 160 A 662, 665. 110 N 
J Eq 489, nfbrmcd Hoagland v. Clif¬ 
ford F. MacExoy Co. 160 A. 196, 113 
N J Eq 29 and Hoagland v. IT S 
Trust Co. of Newark, N. J, 166 A. 
197, 1X3 N.J Eq. 30. 

“Meet” and “pay” distinguished 
The term “meet,” within formula 
for determining whether corporation 
IS insolvent, so as to invalidate 
transfer of its property, di>e8 m»t 
necessarily mean “pay.”—Hoagland 
V U S. Trust Co., supra. 

Within statute governing stock¬ 
holders* priorities on insolvency of 
corporation, the insolvency referred 
to IS such as places the corporation 
in custodia legi.^.—IT. S. Can Co. v. 
Freiberg, 166 N.E. 593, 30 Ohio App. 
476, error dismissed 169 N.E. 304, 
120 Ohio St 615. 

Xiimited applicahility of statutory 
definition 

(1) Under provision of New York 
Debtor and Creditor Law defining in¬ 
solvency as excess of liabilities over 
assets, mere inability to pay current 
obligations as they mature does not 
establish insolvency.—McCarty v. 
Nostrand Lumber Co., 248 N.Y.S. 
606, 232 App.Div. 63. 

(2) This definition, however, docs 
not represent a general New York 
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definition of insolvency, but Is lim¬ 
ited to cases involving fraudulent 
conveyances.—In re W11-Low Cafe¬ 
terias. D.C.N.Y., 22 FRupp 617, re¬ 
versed on other grounds. C.C.A, 95 
F.2d .306. 116 A.L.R. 1184, certiorari 
denied W11-Low Cafeterias v. 650 
Madison Avenue Corporation. 58 S Ct. 
950, 304 XT.S. 567, 82 H Ed. 1533— 
Willcox V. Ooess, DCN.Y., 16 F. 
Rupp. 350. 

(3) Neither is this definition the 
criterion of insolvency under pro¬ 
vision of Stock Corporation Law re¬ 
lating to preff^rcntinl transfers by 
insolvent corporations, in which ca.se 
definition stated in text applies- — 
Wilh*ox V. Cioess, supra 
Fraudulent transfers and receiver, 
ship 

Same teat should i>o applied in de¬ 
termining insolvency of corporation 
within statute invalidating transfers, 
as under statute for apj)i)intinent of 
receiver.—Hoagland v. U. R Trust 
Co, 160 A 6C2. 110 NJE(| 489, af¬ 
firmed Hoagland v ('llffi»rd B' Mac¬ 
Evoy Co., 1C6 A 196. 113 NJK<| 29 
and Hoagland v\ IT R Trust Co. of 
Newark, N J . 166 A. 197, 113 N.J. 
Kq. 30. 

46. Okl,—Mennger v. Exchange Nat. 
Bank of Tulsa, 15 l’.2d 35, 159 Okl. 
278. 

47. N J.—Whitfield V. Kern, l‘»2 A 
48, 122 N ,I Eci. 332, revirsing, 184 
A. 333, 120 N J Eq 115 —Hersh v 
Levinson Bros, 174 A. 736, 117 N. 
J Eq 131—Hoagland v, U S Trust 
Co., 160 A. 662, no NJ.Rq 489. af¬ 
firmed Hoagland v. Clifford F Mac¬ 
Evoy Co, 166 A. 196, 113 N.J Eq. 
29 and Hoagland v. U. S. Trust Co. 
of Newark. N. J., 166 A. 197. 113 
N.J.Eq. 30—Glauhcrman v. Berg- 
enline Trust CTo., 155 A. 766, 108 
N.J.Eq. 531—Auburn Button Works 
V. Berryman Electric (To., 154 A. 
1, 3 07 N.J.Eq 654—I»uritan Corpo¬ 
ration v. Gannon, 151 A. 283, 106 
N.J Eq. 603—B'irst Nat. Bank v. 
Bianchi & Smith, 150 A. 774, 3 06 
N.J Jflq. 333—Turp v Dickenson, 
134 A. 888, 100 N.J B3q. 41—Hick¬ 
man V. Second Nut. Bank, 130 A. 
606, 98 N.J.Eq. 710. 

14a C.J. p 882 note 80. 

48. U.S.—Bielaski v. National City 
Bank of New York, D.C.N.Y., 68 F. 
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assets of a corporation arc less than its liabilities 
does not necessarily constitute insolvency, if the 
corporation is able to pay or meet its obligations as 
they become due in the regular course of business.'*^ 
On the other hand, subject to a well-defined excep¬ 
tion based on adequate reasons, in case of a corjK)- 
ratiorl which is not completely established and not 
a fully going concern,a corporation will be con¬ 
sidered insolvent, notwithstanding the fair value of 
its assets may exceed its liabilities, or that it may 
ultimately have a surplus after winding up its af¬ 
fairs, if it is unable to pay its obligations as they 
mature in the regular course of business.^i It is 
not essential to establish insolvency that there 
should have been a complete suspension of the cor¬ 
poration’s business.^2 

Recognition of both of foregoing definitions. In 
some decisions both of the foregoing definitions are 
recognized, but it is said that neither is to be adopt¬ 
ed to the entire exclusion of the other the mere 
fact that the corporation’s cfindition falls or docs 


not fall within one of them does not necessarily es¬ 
tablish the corporation's insolvency or solvency.®^ 

Cessation of activity as going concern. Another 
line of decisions is to the effect that so long as a 
corporation continues to be a going concern, con¬ 
ducting its business in the ordinary way, it is not 
insolvent, although its debts may greatly exceed its 
assets there must, in other words, be some posi¬ 
tive act of insolvency, such as the filing of a bill to 
administer its assets, or the making of a general as¬ 
signment,^® or the permanent cessation of doing 
business.®’^ 

Application of several definitions. Without at¬ 
tempting to lay down the minimum conditions mak¬ 
ing for insolvency, but because the facts of the case 
were sufficient to bring it wdthin two or more of the 
foregoing definitions, it has been variously held that 
a corporation will be considered insolvent when its 
liabilities are in excess of its assets and it is unable 
to pay its obligations as they mature;*'’** where it 


2d 657. affirmed. C C.A NY, 6R F 
2d 723—Davia v Sonera Falls MfR 
Co, D.C.NY. 8 F2d 546. moditird 
on other f?round.s. CCA. 17 F 2d 
646 

Mass—Calnnn v riuarant> r Cor¬ 
poration, 171 N K 830. 271 Mass 
633. 

49. Md.—Coffman v Maryland Pub 
Co. 173 A 248. 167 Md 275 

NJ—Whilfleld V Kern. 1!»2 A 48. 

122 N..1 Kf| 332. re\ersinpr. 184 A 
333, 120 N .1 F<| lir> -rfersh v T.r\ 
inson Pros. 174 A 736, 117 N ,1 E<i 
131—Hoaf^lnnd v IT s Tru.st , 
160 A. 662. no N J Kq 4S1>, af¬ 
firmed lloa^land v Clifford F Mar- 
Rvoy Co, 166 A l‘l6, 113 N .1 Eq 
20 and llonirland \ H .S Tru.«»i Co 
of Newark. .\ J , 166 A 197. 113 
NJEq 30—Tiirp \ Dirkonson, 134 
A 888. ion N J E<| 41 

N.Y —Abrams \ Manhattan Con¬ 
sumers’ Brewinjjr ("o. 126 N.Y S. 

844. 142 App.Div. 392. reversinfi 

123 N.Y.S. 663, 68 Misr. 166 

50. Mich—Moore v. Universal El. 
Co.. 80 N.W. 1015. 122 Mich. 48. 

N.Y.—Jo.seph V. Raff, 81 N Y.S. 546. 
82 App.liiv. 47. affirmed 68 N E. 
ms. 176 NY. 611 
14a C J. p 882 note 82. 

51. N.J.—Whitfield v. Kern, 192 A. 

48, 122 NJ.Eq 332. reversing, 184 
A. 333, 120 NJEq 115—Puritan 

Corporation v. Cannon, 151 A. 283, 
106 N..1.Eq. 603. 

Wash.—Brooks v. Ray Young Par¬ 
sons Co., 214 P. 6. 124 Wash. 300 
14a C.J. p 882 note 83 

62. N.J —Turp v. Dic'kenson, 134 A 
888, 100 N.J.Eci. 41—Catlln v. Vi- 
chachi Min. Co., 67 A. 194. 73 N.J. 
B3q. 286. 


53. Dc'l —Whitmcr v Whitmer. 99 
A 428. 11 I»elCh. 222—Sill v. Ken- 
tu<*k> (’oal, etc., Co, 97 A. 617, 11 
DelCh 93 

14a CJ p 882 note 85. 

Reason for rule 

"Needs of corporations and thc*ir 
.sf(K kholder.s and cTc ditors, linsed on 
the* financial and eommereinl eircnm- 
staine.s and conditions of the corpo¬ 
rations, and the character of ihcir 
bu.sine.ss vary .so widely that no rule 
i.s unner.sally npplic*able Sill v 
Kentucky Coal, etc, Co. supra- 14a 
CJ. p 8S2 note 86 

54. Del—Manning v Middle Slates 
Oil Coi poralicin, 137 A 79, 15 r>el 
Ch 321 ' Rrueh v. National Cuar- 
antee Credit Oirporation, 116 A 
738. 13 DelCh 180 

14tt CJ. p 882 note 85. 

Facts held not to estahUsh Insol¬ 
vency 

Holding corporation’s admission of 
inability to pay debts to subsidiaries 
was held not admission of insolven¬ 
cy, vvurraivting receiver’s appoint¬ 
ment, where accounts w<*re confused, 
and where sutisidianes w'cre sub- 
sequen-tly able to meet all current 
oltligHtions.—Manning v Middle 
States Oil Corpoiation, 137 A. 79, 15 
Del.Ch. 321. 

55. Teiin.—Hicks v. Whiting, 258 S 
W 784. 149 Tenn. 411. 

14a C.J. p 882 note 87. 

56. U.S.—Conway v. Bonner, C.C.A. 
Tex., 100 F.2d 786. 

14a C.J. P 882 note 88. 

Galling of orsditon* meeting 

A corporation did not commit an 
overt act of insolvency by calling 
creditors* meeting for conference 
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looking to adju.««tment of its indebt¬ 
edness where it continued to he going 
concern —Hicks v Whiling, 258 S.W. 
78i, 149 Tenn 411. 

57. Tfiin—MeClaren v I'^nion Roll¬ 
er Mill, etc, Co, 35 SW 88, 93 
Ttnn 696 

14a CJ p 8S2 note 88 

58. US—HielnsKi v Fordham Nat. 
Rank m New York, DC.N.Y., 14 F. 
Siipp 971, nftiiDied, CCA. Rielaski 
V Bronx Trust C’o. S3 F 2d 1006. 
certiorari denied Bronx Count\ 
Trust Co. \. Bielaski, 57 S Ct. 26, 
299 rs 563, SI E Ed 415. 

Md —Mowen v Nitsih. 62 A. 682, 
103 Md 6S5 

Facts held to show insolvency 

(1) ("orporation of which liabili- 
liixs exi-ecded assets by nearly one 
hundred thousand dollar,s and cur¬ 
rent liabilities ext cede d current as¬ 
sets by four hundred thousand dol¬ 
lars uas htdd “insolvenl’* within 
Now York Slock Corporation Law.— 
Bielaski v. Foidham Nat Bank in 
New York, DC.N.Y, 14 F Supp. 971, 
affirmed, C.C A, Bielaski v Bronx 
Trust (’o, 83 F.2d 1006, certiorari 
denied Bronx (''ounty Trust Co. v. 
Biela.ski. 57 S.Ct. 26. 299 U.S. 663, 81 
L.Ed 415 

(2) Where corporation whose bank 
account is overdrawn and which has 
se\eral obligations which are due 
and which it is unable to pay gives 
note to one of its creditors payable 
on demand, and suit is commenced 
thereon the next day and Judgment 
taken by default, and where execu¬ 
tion is not issued for several months 
after Judgment, and in meantime 
creditor advances sums of money to 
company, to secure which outstand- 
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transfers all its property and abandons business 
when its assets are known to be less than its liabili¬ 
ties;®® where it owes a debt on which a suit is 
pending, ceases to carry on the corporate business 
and sells all of its property, and its officers, being 
its only stockholders, appropriate all of the pro¬ 
ceeds of sale to their individual use, thus leaving no 
other assets from which to pay the corporate 
debt;®® or where its assets are insufficient for the 
payment of its debts, and it has ceased to do busi¬ 
ness, or has taken or is in the act of taking a step 
which will practically incapacitate it for conducting 
the corporate enterprise with reasonable prospect of 
success, or its embarrassments are such that early 
suspension and failure must ensue.®i Conversely, 
where the facts were such as to exclude the case 
from any of such definitions, it has been held that 
a corporation, which is a going concern, has assets 
substantially in excess of its liabilities, and is able 
to satisfy the demands of its creditors as they fall 
due, is not insolvent,®^ and that this is so, although 
its capital stock is impaired.®® 

b. Determination of Assets and Liabilities 

A corporation’s liability on its stock is not consid¬ 
ered In determining whether it is insolvent, nor Is any 


claim not properly chargeable against It or aerloualy In 
dispute. Sums unpaid and liable to call by the compa¬ 
ny on Its stock In the hands of solvent stockholders 
may be considered assets. 

In determining whether a corporation is insol¬ 
vent, liability to its stockholders on its capital stock 
is not to be taken into consideration ;®4 nor can the 
double liability of the corporation, as stockholder of 
insolvent banks, be considered where no assessment 
has been made.®® 

Although a corporation may have no tangible 
property, it has been held that it cannot be said to 
be insolvent where the sum remaining unpaid and 
liable to call by the company on its stock held by 
solvent stockholders exceeds the amount of its 
debts.®® However, subscriptions which the corpo¬ 
ration has no right to collect but which its credi¬ 
tors under certain circumstances may subject to the 
payment of their debts are not to be included.®'^ 
Claims not properly chargeable against the corpo¬ 
ration or seriously in dispute are not counted in de¬ 
termining insolvency.®® 

The mode of determining or evaluating particular 
assets and liabilities with respect to the question of 
insolvency has been adjudicated in a number of 
cases.®® 


mg accounts are assigned, corpora¬ 
tion is insolvent.—Lodi Chemical 
Co. V. Charles H. Pleasants Co., 54 
N.y.S. 6«8, 25 Misc. 97, modified on 
other grounds and affirmed 58 N.Y.S. 
717, 41 App.Div. 666. 

69. N.Y.—^Abrams v. Manhattan 
Consumers’ Brewing Co., 126 N.Y. 
S. 844, 142 App.Div. 392, reversing 
123 N.Y.S. 663, 68 Misc. 166. 

60. Oa —Tatum v. Leigh, 72 S E 

236, 136 Ga. 791, Ann.Cas.l912D 

216. 

61. Ky.—Oscar C. Wright Co. v. 
Steenman, 71 S.W.2d 991, 254 Ky. 
381. 

14a C.J. p 883 note 93. 

62. Iowa.—Bloomfield Woolen Mills 

V. Bloomfield Slate Bank, 70 N.W. 
115, 101 Iowa 181. 

14a C.J. p 883 note 94. 

63. Mo.—Banta v. Hubbell, 160 S. 

W. 1089, 167 Mo.App. 38. 

64. U.S.—Central West Public Serv¬ 
ice Co. V. Craig, C.C.A.Neb., 70 P. 
2d 427, reversing, D.C., Craig v. 
Central West Public Service Co., 
5 F.Supp. 884 

Ark.—Gilleylen v. Schoolfield, 35 S. 
W.2d 356. 367, 183 Ark. 143, quot¬ 
ing Corpus Juris. 

Mass.—Scriggins v. Thomas Dalby 
Co., 196 N.E. 749. 290 Mass. 414— 
Crimmins & Peirce Co. v. Kidder 
Peabody Acceptance Corporation, 
186 N.E. 383, 282 Mass. 367, 88 A. 
UR. 1122. 


Pa.—Harr v. Hirsh-Luria Building 
& Loan Association of Heading, 26 
Pa.Dist, & Co. 643, recognizing the 
rule. 

14a C J. p 883 note 97. 

Capital stock as liability generally 
see supra S 193. 

“The sufficiency of its assets and 
its ability to pay its stockholders 
the par value of their stock in addi¬ 
tion to the payment of the debts of 
the corporation are irrelevant to the 
issue of insolvency.” 

IJ.S—Ratcliff V. Clendenln. Kan., 232 
F. 61, 66, 146 C.C.A, 253 
Mass.—Oalnan v. Guaranty Sec. Cor¬ 
poration. 171 N.E. 830, 834, 271 
Mass. 533. 

65. Del.—Rogers v. Bancokentucky 
Co., 166 A. 217, 18 Del.Ch. 23. 

66. Ill.—Matson v. Alley, 41 lll.App. 
72, affirmed 31 N.E. 419, 141 111. 
284. 

67. Va.—Martin v. South Salem 
Land Co., 26 S.E. 691, 94 Va. 28. 

68. Del.—McKee v. Standard Min¬ 
erals Corporation, 166 A. 193, 18 
Del.Ch. 97. 

69. Use of **8ouiUI value'* formula 

In determining whether corpora¬ 
tion engaged in selling annuity con¬ 
tracts was insolvent so as to justify 
appointment of receiver, “sound val¬ 
ue” formula prescribed by state au¬ 
ditor was proper formula to be used 
in valuing assets of corporation: and 
this Is not altered by the fact that 
relationship between contract hold¬ 
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ers and corporation engaged in sell¬ 
ing annuity contracts was that of 
trustee and cestui que trust.—Mc- 
Cammon v. Fidelity Inv. Ass’n. D.C. 
W.Va., 26 F.Supp. 117. 

Sals of assets and assumption of ob¬ 
ligations 

(1) Agreement whereby corpora¬ 
tion purchasing all assets from an¬ 
other corporation agreed to assume 
obligations of selling corporation 
was not “asset” of selling corpora¬ 
tion, as respects whether selling cor¬ 
poration remained solvent after dis¬ 
tribution to Its stockholders of sub¬ 
stantially all consideration received 
from sale.—Bankers Trust Co. v. 
Hale & Kilburn Corporation, C.C.A. 
N.Y., 84 F.2d 401. 

(2) But debts assumed by pur¬ 
chasing corporation in such transac¬ 
tion must be considered in determin¬ 
ing its Insolvency.—McKee v. Stand¬ 
ard Minerals Corporation, 166 A. 193, 
18 Del.Ch. 97. 

Billboard leasehold 

In determining whether liabilities 
exceed assets, leaseholds on which 
bin boards were erected by poster 
advertising company are properly 
carried as assets on its books, in¬ 
stead of liabilities.—Costello v. 
Thomas Cusack Co., 124 A. 620, 96 
N.J.Eq. 96. 

Contracts giving corporation right 
10 make and sell articles invented by 
president under royalty agreement 
are not assets for determining flnan- 
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§ 1373. Application of General Insolvency 
Laws 

In the absence of any language evincing a different 
Intention, general insolvency statutes are ordinarily ap¬ 
plicable to corporations. 

In the absence of any language in a statute evinc¬ 
ing a different intention, as where, for instance, spe¬ 
cific provisions are made respecting certain classes 
of corporations,"^^ general insolvency statutes are 
ordinarily held to apply to private corporations of 
all classes and this is particularly true where it 
is provided by statute that the word “persons” shall 
extend to bodies corporate unless plainly inapplica- 

ble.72 
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§ 1374. Evidence of Insolvency 

So long as a corporation continues as a going con¬ 
cern, it Is presumed solvent and the burden of proving 
its Insolvency rests ordinarily on the one asserting it. 
Any competent and relevant evidence on the issue is 
admissible. 

A corporation is presumed solvent on its organi¬ 
zation,"^3 and to continue so while engaged as a go¬ 
ing concern.'^^ Hence, the burden of proving its 
insolvency ordinarily rests on the one asserting it.*^® 
Under the rules applicable generally to the admissi¬ 
bility of evidence in civil actions, any evidence 
which is competent and relevant may be admissible 
to establish insolvency or the absence thereof."^® In 
numerous cases, the weight and sufficiency of evi¬ 
dence with respect to a corporation's solvency or 
insolvency has been adjudged.'^'^ Thus, it has been 
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cial standing.—Amsbury v. Harper, 
167 N.E. 292, 87 Ind.App. 119. 

70. Wis.—Adler v. Milwaukee Pat¬ 
ent Brick Mft?. Co., 13 Wis. 67. 

14a C.J. p 884 note 4. 

71. Minn.—Tripp v Northwe.^tern 
Nat. Bank, 43 N.W. 60. 41 Minn. 
400. 

14 C.J. V 65 note 94. 

72. NY—Doehlcr v. Real Estate 
Board of New York Bldg:. Co., 270 
N.Y.S 386. 150 Mlsc. 733. 

14a C J. p 884 note 5. 

73. N.Y.—In re Audit ore’s Estate, 
240 N.Y.S. 502. 136 Ml.so. 664. 

7^ TT.S.—Sweet v. Bang:. DC.Minn., 
14 E.2d 758, afllrined, C.C A., 14 F 
2d 762. 

75. ITS—Sweet V. L.anK, supra — 
Oliver v Northwe.stern Mut Life 
Ins Co., n C Pa.. 2 K Supp. 266, af- 
nrnied, CCA, 66 F 2d 560. 

Del.—Kenny v Allerton, 151 A 257, 
17 Del (Th. 219. 

76. Conn—Davenport v. Lines, 44 
A. 17. 72 Conn. 118. 

N.J.—Oakley v. I’aterson Bank, 2 N 
J.Eq 173. 

Bvldenoe held admleelhle ae relevant 
and competent 

(1) Corporate books, reports, and 
accounts.—Taylor v. Mllohell, 83 N 
W. 418, 80 Minn. 492. affirmed 22 S 
Ct. 900, 186 U.S 251. 46 L Ed. 1151 

(2) Testimony of notary that he 
had protested corporation's commer¬ 
cial paper.—Mish v. Main, 31 A. 799, 
81 Md. 36. 

(3) Evidonec of transactions and 
correspondence indicating: extreme 
pecuniary string:eney, sueh as de¬ 
faults in payments, solicitations of 
extensions, over drafts, and hypothe¬ 
cation of contracts.—Shaw v. Gil¬ 
bert, 86 N.W. 188, 111 Wis. 166. 
Bvidenoa held competent 

The return of execution unsatis- 
fled ia evidence of Insolvency. 


Oa.—Bank of Morgan v. Reid, 107 
S.E. 655, 27 Ga.App. 123 
Or.—Lalng v. Hutton. 6 P.2d 884. 138 
Or. 307. 

Bvldenoe held immaterial or irrele¬ 
vant 

(1) Existence of general receiver 
eKsewhere is immaterial as to que.s- 
tion of corporation’s insolvency In 
suit for appointment of receiver.— 
Manning: v. Middle Slates Oil Corpo¬ 
ration. 137 A 79, 15 Del.Ch. 321. 

(2) Desirability of reorpanization 
of corporation is irrelevant as dis- 
rlo.sinR insolvency necessary for re- 
<’eiN er.«<hip.—McKee v. Standard Min¬ 
erals Corporation, 156 A l’J3, 18 Del. 
Ch. 97.-' 

77. Bvldenoe held snllicient to show 
insolvency ' 

(1) In {general. 

Mioh.—Grand Rapids Trust Co v. 
Carpenter, 201 N W. 882, 229 Mich. 
582. 

N J.—Havey v. Hofmann, 199 A. 75, 
first case, 123 N .1 Eq 589, affirm¬ 
ing lUl A. 756. 121 N.J.Eq. 62.3— 
Havey v. Ilofman, 199 A. 75, sec¬ 
ond case, 123 N.J.Eq 590. affirming 
191 A. 756, 121 NJ.Eq 52.3. 

NY.—Allaire v. Silbcrhi-rg, 205 N.Y. 

S. 634, 210 App Div. 109. 

Tex.—Micarley Mlningr Co. v. Carpen¬ 
ter, Civ.App.. 21 S.W.2d 711. 

AVa.sh.—Brooks v. Ray Young Par¬ 
sons Co., 214 P. 6, 124 Wash. .300— 
Homan v. Fir Products Co., 212 P. 
240, 123 Wash. 260. 

(2) Prima facie.—Mansffeld v. Re¬ 
serve Dll Co., 29 P.2d 491, 38 N M. 
187—14a C.J. p 884 note 16 t**]. 

(3) In action by creditor on stock- 
holder’s subscription. 

Md.—Wright V. Lewis, 168 A. 704, 
161 Md. 674. 

Or.—Amacher v. Western Realty Cor¬ 
poration, 38 P.2d 64. 148 Or. 611 

(4) In action to set aside fraudu¬ 
lent conveyance. 

Cal.—Alpha Hardware & Supply Co. 
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V. Ruby Mines Co., 275 P. 984, 97 
Cal.App. 508. 

N.J.—Klectrol, Inc., v. Beatty, Marsh 
& Moyer, 168 A. 43, 113 N.J.Eq. 638. 

(5) In suit to recover preferential 
payment. 

U S.—Bielaskl v. National City Bank 
of New York. D.C N.Y , 58 F 2d 657. 
affirmed, C C.A , 68 F.2d 723—Bie¬ 
laskl V Fordham Nat. Bank in New 
York. DC.N.Y., 14 F.Supp 971, af¬ 
firmed, C C.A., Bielaski v. Bronx 
Trust Co., 83 F 2d 1006, certiorari 
denied Bronx County Trust Co. v. 
Bielaskl, 57 K.Ct. 26, 299 U.S. 563. 
81 LEd. 115. 

Del.—Pennsylvania Co for Insurance 
on Lives and Granting Annuities v 
South Broad St. Theatre Co., 174 
A. 112, 20 Del.Ch. 220. 

(0) In action to enforce trust fund 
security.—First Nat Bank v. Brown, 
Civ App.. .34 SW.2d 412, error dis¬ 
missed 5.3 S W 2d 604, 122 Tex 168 

(7) In suit for receivership. 

US—Ramsey v. Home Mortg. Co.. 
DC.NC, 47 F2d 621, reversed on 
other grounds. C.C.A.. Home Mortg. 
Co. V. Ramsey, 49 P.2d 738. 

Ind.—Mernman & Wasson Co. v. Ea¬ 
gle Pencil Co.. 199 N.E. 243, 209 
Ind 421 

Tex.—First Nat. Bank v. Brown, Civ. 
App, 31 S.W.2d 412, error dis¬ 

missed 53 S W.2d 604, 122 Tex. 168 
Va.—Dudenbrod v. Ward’s Adm'r, 
182 S.E. 118, 165 Va. 444. 

(8) In suit for dissolution of cor¬ 
poration.—Gudebrod v. Ward’s Adm’r. 
supra 

(9) Other cases see 14a C.J. p 884 
note 16 la]. 

Bvldenoe held insnAcient to show in- 
Bolvenoy 

(1) To establish fraudulent trans¬ 
fer. 

US—Commerce Trust Co. v. Wood¬ 
bury, C.C.A.Mo., 77 F.2d 478, mod¬ 
ifying, D.C., Woodbury v. l*ickering 
Lumber Co.. 10 F.Supp. 761, certio- 
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held that a return of execution nulla bona is suffi¬ 
cient evidence of insolvency.'^* On the other hand, 
it has been held that the mere fact that a receiver 
has been appointed docs not prove a corporation's 
insolvency.'^ 9 

§ 1375. Effect of Insolvency Generally 

A corporation’s insolvency does not of itself deter* 
mine its power to sue or be sued, or cut off its creditors’ 
remedies. 

The insolvency of the corporation does not of it¬ 
self determine the power to sue or to be sued or cut 


off any remedy which its creditors might otherwise 
have against it.*® 

§ 1376. Statutory Provisions 

A corporation insolvency statute intended to secure a 
distribution of its assets is essentially one of bank¬ 
ruptcy. 

A corporation insolvency statute has been said 
essentially to l>e bankriii)t in character, its object 
being to distribute the estate of the debtor corpora¬ 
tion.*^ 


B. CONVEYANCES TO HINDER, DELAY, OR DEFRAUD CREDITORS 


§ 1377. Right to Dispose of Property in Gen¬ 
eral 

A corporation cannot dispose of its property to the 
prejudice of creditors so as to hinder, delay, or defraud 
them in the collection of their debts. Nevertheless, at 
common law, a corporation, although Insolvent or con¬ 
templating insolvency, may make a bona fide disposi¬ 


tion of its property, despite the incidental prejudice to 
creditors. 

A corporation cannot, any more than an individ¬ 
ual, dispose of its property to the prejudice of cred- 
itors,*2 so as to hinder, delay, or defraud them in 
the collection of their debts,** esjiecially where 
there is an actual intent to defraud.*4 Neverthe- 


rarl denied Woodbury v. Commerce 
Trust Co. 66 SCI. 134, 296 U.S 
614. 80 1jK(\ 43.5. 

N.J.—McCormu’k v. E. H. McCormick 
& Sons. 121 A. 3, 94 N.J Eq 787. 

(2) To warrant appointment of re¬ 
ceiver.—McKee v. Standard Minerals 
Corporation, 1.56 A. 193, 18 Del Ch 
97—Kenny v. Allerton Corporation, 
161 A. 257. 17 DelCh 219—Manning 
V. Middle States Oil Corporation, 137 
A. 79, 15 DelCh 321. 

(3) To establish preferential pay¬ 
ments.—HOakland v. U. S Tru.st Co , 
160 A. 662, 110 N.J.Eq 489, affirm¬ 
ed Hoagland v. Clifford P. MacEvoy 
Co., 166 A. 196, 113 N.J.Eq. 29 and 
Hoag^land v. U. S. Trust Co. of New¬ 
ark, N.J., 166 A. 197, 113 N.J.Eq. 30 
—Hickman v. Second Nat. Bank, 130 
A. 606, 98 N.J.Eq. 710. 

(4) Other cases see 14a C.J. p 884 
note 16 [b]. 

avldsnce held euAcient to show eol- 
venoy 

Wash.—Rosllng v. O. E. Evans Co., 
212 P. 151, 123 Wash 93. 

14a C.J. p 884 note 16 [f]. 

avldence held enfiolent to ffo to 
Jury on question of insolvency.—Lat- 
ta V. Catawba Electric Co., 59 S.E. 
1028. 146 N.C. 285. 

avldence held Inenficient to show 
imminent dangrer of ineolvenoy 

Tex.—Brenton v. Peck, 87 S.W. 898. 

39 Tex.Civ App. 224. 

78b Ga.—Bank «jf Morfcan v. Reid, 
107 S.E. 555. 27 Ga.App. 123. 

Or.—American Bank v. Port Or ford 
Cedar Products Co., 12 P.2d 1014, 
140 Or. 138. 

79. Pa.—Jennings v. Supreme Photo¬ 
play Co.. 137 A. 230, 289 Pa. 240. | 


80. D C —U. S Electric Lighting Co. 
V Lelter, 19 DC 675. 

14a C J. P 884 note 18. 

Rendition of Judgment 

Insolvency of corporation does not 
prevent rendition of Judgment 
against it, even if it may not be en¬ 
forced —Davies v. Montana Auto Fi¬ 
nance Corporation, 284 P. 267, 86 
Mont. 500. 

Vacating defective chattel mortgage 

The insolvency of corporation and 
appointment of receiver serves to 
fasten corporate debts on its prop¬ 
erly, so that creditor at large, after 
he proves his claim, may maintain 
suit to vacate chattel mortgage ex¬ 
ecuted by corporation, void for non- 
compliance with statutory require¬ 
ments—Smith V. Commercial Credit 
Corporation, 165 A. 637, 113 N.J.Eq. 
12, affirmed Morrow v. Smith, 170 A. 
607. 116 N.J.Eq. 310. 

81. N.J.—Bucsi V. Longworth Build¬ 
ing & Loan Ass’n, 194 A. 857, 119 
N.J.Law 120, appeal dismissed 59 S. 
Ct. 154. 

Effect of: 

Federal bankruptcy act on state in¬ 
solvency laws and proceedings as 
to corporations see the title 
Bankruptcy |i 12-17. 

General insolvency statutes see su¬ 
pra § 1373. 

Statutory provisions relative to: 
Fraudulent conveyances see infra 
S 1378. 

Preferences see infra 9 1393. 

88 . Fla.—Sarasota County v. Weeks, 
130 So. 599, 100 Fla. 1064. 

N.Y.—Green v. People’s Gaslight & 
Coke Co. of Buffalo, 198 N.Y.S. 
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917, 206 App.Div. 647, affirming 

192 NYS 232, 118 Mlsc. 1. 

14a C J. p 88f) note 23 

Creditor’s equitable lien 

A creditor of corporation has equi¬ 
table lien on Its assets, of which he 
cannot be deprived by transfer which 
disregards payment of his debt — 
Stefanayn v Brooklyn Nat Bank of 
New York, 296 N.Y S. 160, 251 App. 
Div. 259. 

83. Ky.—Moss Jellico Coal Co. v. 
Jones, 226 S.W 121, 190 Kv 53. 

N.C—First Nat. Bank v Wayno.s- 
villo Furniture Co, 157 S.E. 13, 200 
N.C. 371. 

Wyo.—Claus v. Farmers & Stock- 
growers State Bank, 63 l\2d 781. 
51 Wyo. 46. 

14a C.J. p 885 note 24. 

Bvidence of frandnlent intent 

The intention to defraud, manifest¬ 
ed by secrecy of agreement between 
parties for return of a half-interest 
in property at future time, is not 
changed by fact that contract evi¬ 
dencing secret trust was assigned 
and assignment later recorded or that 
record of transaction was made in 
minutes of directors of transferring 
corporation and its written contract 
between parties.—Sherwin-Williams 
Co. V. Watson Industries. 198 N.E. 
704, 361 111. 598. affirming 277 Ill. 
App. 586. 

84. U.S.—^Wilkinson v. Livingston, 
C.C.A.MO., 46 F.2d 465. 

N.Y.—Slote V. Cascade Holding Cor¬ 
poration, 11 N.E 2d 894, 276 N.Y. 
239, reversing 293 N.Y.S. 33, 249 
App.Div. 332. 

14a C.J. p 885 note 25. 
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less, at common law a corporation may make a bona 
fide disposition of its property, although at the time 
it is insolvent or contemplates insolvency, and the 
rights of its creditors are incidentally prejudiced.^® 
Thus, in the absence of fraud,^6 an insolvent corpo¬ 
ration may lawfully and effectively dispose of its 
property to pay its debts,where the proceeds are 
used in good faith for such purpose.®® The fact of 
insolvency, present or contemplated, however, is an 
important consideration in determining the fraud or 
good faith of a particular transaction, as appears 
infra in § 1379, and, as appears infra in § 1377, is 
sometimes an essential element in rendering a trans¬ 
action void under appropriate statutes. 

§ 1378. Statutory Provisions 

General statutes as to fraudulent conveyances con¬ 
trol corporate conveyances so far as applicable, but the 
legislature may also expressly restrict such conveyances 
so as to protect third parties. Thus, in various Jurisdic¬ 
tions under particular statutes, transfers are void when 
made by corporations insolvent or in contemplation of In¬ 
solvency unless made to a bona fide purchaser for value 
without notice, when made to officers, directors, or 


stockholders by a corporation having refused to pay any 
obligation for other than the full cash value, or when 
made by way of distribution of the corporation's as¬ 
sets to stockholders without provision being made for 
creditors. 

It is within the power of the legislature to re¬ 
strict the method, right, and authority of a corpora¬ 
tion to make conveyances of its property to the ex¬ 
tent that those dealing with the corporation will be 
protected from possible loss.®® General statutes as 
to conveyances in fraud of creditors are construed 
as controlling conveyances by corporation so far as 
applicable,®® and particular applications thereof are 
considered infra in appropriate places in §§ 1379- 
1382. 

Transfers while insolvent or in contemplation of 
insolvency. Under a statute specifically applicable 
to corporations and expressly so providing, every 
transfer by a corporation is void as against credi¬ 
tors if made while the corporation is insolvent or 
in contemplation of insolvency,®^ or after it has sus¬ 
pended its ordinary business for want of funds to 
carry on the same,®® irrespective of whether the 


■5. Neb —Shaw v. Robinson, etc., 
Co.. 6U NW. 947. 60 Neb. 403. I 

14a C.J. p 885 note 29. | 

Capacity of corporation to dispose of 
property Kcnerally see supra S 
1095. 

86. Md —Folsom v. Detrlck Fertili¬ 
zer. etc. Co, 36 A. 446, 85 Md 52. 

Mo. -Hall V. Ooodniffht, 37 S.W. DIG, 
138 Mo. 576. 

87. Conn.—Barr v. Bartrain, etc., 
MfK Co, 41 Conn. 506. 

14a C .1. p 887 note 49. 

88. Ark.—International L. Ins. Co. v. 
Vaughan, 169 S.W. 330, 114 Ark. 
26. 

14a C J. p 888 note 54. 

88. N J —First Nat. Bank v. Bianchi 
& Smith, 150 A. 774, 106 N.J.Eq. 
333. 

Conveyances void as to prior torts 

The statute making corporations' 
conveyances void as to torts com¬ 
mitted before execution of deed, If 
person injured commences action 
within a slated period after its reg¬ 
istration, must be construed with 
statutes respecting registration of in¬ 
struments, hence, where corporation 
conveyed personal property by bill of 
sale and delivered property, statute 
was inapplicable.—Carolina Coach Co. 
V. Begtiell, 166 S.E. 903, 203 N.C. 656. 
Amsndatory statute hbld not retro- 
aotivs 

Statutory amendments with respect 
to power of corporation to convey, 
as against prior tort claimant, en¬ 
acted after date of bill of sale were 
inapplicable in determining validity 
of bill of sale.—Carolina Coach Co. 
V. Begnell, supra. 

IDC.J.S.—60 


90. Ba.—Pllsbery v. Pricke, 71 So. 

349, 139 Ba. 153. 

14a C.J. p 886 note 42. 

81. U S—Clba Co. v. Interstate Tan¬ 
ning Co., DC.N.J, 9 F.2d 632. 

N.J.—Havey v. Hoffman, 199 A. 75, 
first case, 123 N J.Eq. 589, affirm¬ 
ing 191 A. 756, 121 N.J.Eq 523, fol¬ 
lowed in Havey v. Hoffman, 199 
A. 75, second case, 123 N.J Eq. 690, 
affirming 191 A. 756, 121 N J Eq. 
523. 

14a C.J. p 886 note 33. 

Applicable only to transfer of oorpo- 
ration’s own assets 

The conveyance by inst)lvent cor¬ 
poration of property of which it holds 
only naked legal title in trust, in ac¬ 
cordance with terms of trust, does 
not come within operation of stat¬ 
ute —Frank v. Binkop Realty Corpo¬ 
ration, 151 A. 660, 106 N.J.Eq. 667. 

Mere temporary financial embar¬ 
rassment IS not insolvency within 
meaning of statute, and transfer of 
assets by corporation so situated, in 
order to raise money to continue 
business and in absence of fraudu¬ 
lent intent, is not prohibited.—Hersh 
V. Levinson Bros., 174 A. 736, 117 N. 
J.Eq. 131—Hoagland v. U. S. Trust 
Co., 160 A. 662, no N.J.Eq. 489, af¬ 
firmed Hoagland v. Clifford F. Mac- 
Evoy Co., 166 A. 196, 113 N J.Eq. 
29 and Hoagland v. U. S. Trust Co. 
of Newark, N.J., 166 A. 197, 113 N. 
J.Eq. 30—Flockhart Foundry Co. v. 
Cox Automatic Pipe Bending Co., 123 
A. 151, 95 N.J.Eq. 382, affirmed 124 A 
925, 96 N.J.Eq. 396—14a C.J. p 886 
note 39. 


Bvideace held snflleleBt to show 
that a.ssignment of accounts was 
made either while corporation was in¬ 
solvent or in contemplation of insol¬ 
vency —Electrol, Inc, v. Beatty, 
Marsh A Moyer, 168 A. 43, 113 N J. 
Eq 538. 

Bvldeiioe held InsufllcieBt to show 
that transfer was made in contem¬ 
plation of insolvency —Bergen v Ro¬ 
gers, 67 A 290, 73 N J Eq 230, af¬ 
firmed 70 A. 1100, 74 N.JEq. 452. 

98. U.S.—Tiba Co. v. Interstate Tan¬ 
ning Co., DCN.J., 9 F2d 632. 

14a C.J. p 886 note 34. 

“Actual enspeaslon of bnBlnesB’’ 

(1) "Actual suspension of busi¬ 
ness," as used in statute imports 
more than mere failure to meet ma¬ 
turing obligations as they accrue, 
and t'ontemplates interruption of or¬ 
dinary business operations, other 
than by mere failure to meet matur¬ 
ing obligations—Hoover Steel Ball 
Co V. Schafer Ball Bearings Co., 100 
A. 600, 89 N.J.Eq. 433. 

(2) "111] means suspension of op¬ 
erations due to insolvency—the red 
light to purchasers that the direc¬ 
tors of the corporation are disabled 
from making transfers."—Central- 
l*enn Nat. Bank v. New Jersey Fidel¬ 
ity & Plate Class Ins. Co., 177 A. 
441, 444, 117 N J.Eq. 548. 

Working capital 

A corporation temporarily in need 
of funds may pledge its assets, if 
thereby moneys may be raised which 
will relieve it of its embarra.ssment 
and permit it to continue.—Hoover 
Steel Ball Co. v. Schafer Ball Bear¬ 
ings Co., 105 A. 600, 89 N.J.Eq. 433. 
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suspension was voluntary or was forced on the cor¬ 
poration by legal proceedings.®® The transfer is 
void if made when the corporation is insolvent or 
after it has suspended business, although the corpo¬ 
ration was solvent and had not suspended business 
when the resolution authorizing the transfer was 
passed,®^ or the instrument thereof executed but 
not delivered.®® A mortgage executed by the presi¬ 
dent without the knowledge of the directors and rat¬ 
ified by resolution of the directors after the corpo¬ 
ration has become insolvent and suspended business 
falls within the prohibition of the statute.®® 

Where it is so provided, such a statute does not 
invalidate a bona fide purchase for a valuable con¬ 
sideration before the corporation suspends its ordi¬ 
nary business by any person without notice of such 
insolvency or of the sale being made in contempla¬ 
tion of insolvency.®'^ Thus, a mortgage given by 
a corporation which is either insolvent or contem¬ 
plates insolvency to secure money loaned at the time 
it is given is valid if the mortgagee is without'no¬ 
tice of such insolvency or that it is contemplated.®® 
To bring the transferee within the exception, there 
must of course be a valuable consideration for the 
transfer;®® and it is very generally held that credi¬ 


tors to whom a corporation on the eve of insolvency 
transfers property as security for a preexisting 
debt are not such bona fide purchasers for a valua¬ 
ble consideration as the statutory exception con¬ 
templates,^ and the fact that the transferee had no 
notice of the insolvency does not affect the opera¬ 
tion of the rule.® Similarly, actual knowledge of 
the company's insolvency at the time of the trans¬ 
fer,® or of facts which would put the transferee on 
notice of such insolvency, or impending insolvency,^ 
exclude the transferee by the express words of such 
a provision from the protection afforded by it. A 
transferee of corporate property having knowledge 
of the previous career of a corporation and of its 
financial embarrassments cannot be considered a 
bona fide'purchaser without notice.® Furthermore, 
if a transfer of corporate property is made after an 
insolvent corporation has suspended business, it is 
void, although made on a present valuable consid¬ 
eration and without notice.® 

Transfers to officers, directors, or stockholders. 
Under a statute providing that no corporation hav¬ 
ing refused to pay any of its obligations when due 
shall transfer any of its property to any of its offi¬ 
cers, directors, or stockholders in payment of any 


OompMiatlon for ■•rvioM la aid of 
traaafor 

Receivers and counsel of corpora¬ 
tion, which illegally purchased prop¬ 
erty of Insolvent corporation, cannot 
enforce compensation from property. 
—Ciba Co. v. Interstate Tanningr Co., 
D.C.N.J., 9 F.2d 632. 

93. N.J.—Russell Mfgr. Co. v. E. C 
Faitoute Hardware Co., Ch., 62 A. 
421. 

94. N.J.—-Wells v. Rahway While 
Rubber Co., 19 N.J.Eq. 402. 

95w N-J.—Russell, etc., Mfgr. Co. v. 
E. C. Faitoute Hardware Co., Ch., 
62 A. 421. 

96. N.J.-—Bennett v. Keen, 43 A. 
1070, 69 N.J.Eq 634. 

97. N.J.—Regina Music Box Co. v. 
Otto, 66 A. 715. 65 N.J.Eq. 682, af¬ 
firmed 64 A. 1134, 68 N.J.Eq. 801. 

14a C.J. p 893 note 19. 

99. N.J.—Regina Music Box Co. v. 
Otto. .66 A. 715, 66 N.J.Eq. 682, af¬ 
firmed 64 A 1134, 68 N.J.Eq. 801. 
14a C.J. P 894 note 20. 

99i N.J.—Russell, etc., Mfg. Co. v. 
B. C. Faitoute Hardware Co., Ch., 
62 A 421—Sklrm v. Eastern Rub¬ 
ber Mfg. Co., 40 A. 769, 67 N.J.Eq. 
179. 

14a C.J. P 894 note 21. 

1. N.J.—Hersh v. Levinson Bros., 
174 A. 736, 117 N.J.Eq. 181—John 
Agnew Co. v. Paterson, 89 A. 1046, 


83 N.J.Eq. 49. affirmed 90 A. 1136, 

83 N.J Eq. 336. 

14a C.J. p 894 note 22. 

Purpose of proviso 

“This proviso was Intended to pro¬ 
tect a stranger, who, in good faith, 
and in total ignorance of the situa¬ 
tion of the company, makes a pur¬ 
chase of its property and pays down 
the consideration money. But all 
precedent creditors of the company 
must stand on the same footing. 
Such was the design of the act.”— 
Coryell v. New Hope Delaware 
Bridge Co., 9 N.J.Eq. 457, 460. 

Sufllolsiioy of past debt; oonJUotiag 
statutes 

(1) A federal court has held that 
subsequent enactment of general 
fraudulent conveyance act, making 
an antecedent debt valuable consid¬ 
eration. modified to that extent the 
New Jersey statute invalidating 
transfers by insolvent corporations. 
—Mnrrisville Trust Co. v. Moon, C. 
C.A.N.J., 21 F.2d 716. 

(2) The New Jersey courts, how¬ 
ever, have refused to follow this de¬ 
cision, and maintain that an antece¬ 
dent debt is still not valuable con¬ 
sideration. within moaning of stat¬ 
ute.—First Nat. Bank v. Blanch! & 
Smith. 150 A 774, 106 N.J.Eq. 333. 
Xu Vsw York 

(1) Under statute making trans¬ 
fers of property by corporation in 
contemplation of Insolvency void, a 
transfer to secure antecedent debt 
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by insolvent corporation to one hu\- 
ing knowledge of its condition is 
void.—Munson v. (lericsee Iron, etc., 
Works, 56 N.Y.S. 139, 37 App.Dlv. 
203. 

(2) But under a statute to prevent 
insolvency of inonejed corporations, 
transfer of note by JnsoUent corpo¬ 
ration in payment of bona fide debt 
in ordinary course of its business 
has been held not invalid, although 
the corporation was insolvent at 
time of transfer.—Aspinwall v. Mey¬ 
er, 4 N.Y.Super. 180, affirmed 8 N 
Y. 290. 

14a C.J. p 804 note 29. 

8. N.J.—Frost V. B irnert, 38 A. 956 
66 N.J.Eq. 290. 

3. N.J.—Havey v. Hoffman, 199 A 
76, first case, 128 N.J.Eq. 589, af¬ 
firming 191 A. 756, 121 N..l.Eq. 523. 
followed in Havey v. Hoffman, 199 
A 75, second case, 3 23 N.J.Eq. 590, 
affirming 191 A. 756, 121 N.J.Eq 
523. 

Tex.—Mlcarley Mining Co. v. Carpen¬ 
ter, Civ.App., 21 S.W.2d 711, under 
New Mexico law. 

14a C.J. p 894 note 26. 

4. N.J.—Russell, etc., Mfg. Co. v. E. 
C. Faitoute Hri^dware Co., Ch., 62 
A 421. 

14a C.J. P 894 note 26. 

6. N.J.—Sklrm v. Eastern Rubber 
Mfg. Co.. 40 A 769, 67 N.J.Eq. 179 
6. N.J.—Russell, etc., Mfg. Co. v. E. 
C. Faitoute Hardware Co.» Ch., 62 
A 421. 
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debt or for any other consideration than the full i 
value of the property paid in cash, it has been held 
that a pledge of property belonging to an insolvent 
corporation by its president to one who was nei- 
sher an officer nor a stockholder, for cash presently 
advanced and not a preexisting debt, is valid.^ This 
statute has been held not limited to corporations 
which have defaulted in payment of their notes or 
other obligations.^ Transfers in violation of this 
statute are void only as against creditors whose 
claims have accrued before the transfer,® although 
the claims are not reduced to judgment until therc- 
after.i® 

Distribution to stockholders. An express statu¬ 
tory provision making it unlawful for the assets of 
the corporation to be divided among the stockhold¬ 
ers without making provision for the payment of 
debts, renders a transaction in violation of such a 
statute fraudulent as to creditors and void.^^ 

Other statutes, A statute providing that “debts 
due to and from a corporation shall not be distin¬ 
guished by its dissolution, but shall be a charge up¬ 
on its property,” does not deprive it of the right of 
disposing of its properly, nor create such a trust as 
will interfere with the right, when exercised in 
good faith.i® 


I § 1379. What Constitutes Fraudulent Con¬ 
veyances 

a. In general 

b. Effect of relationship of transferee 

c. Sufficiency of consideration 

d. Distribution of assets to stockholders 

a. In General 

The disposition by a corporation of its property with¬ 
out adequate consideration and in such manner and un¬ 
der such circumstances as to ieave its creditors unpaid 
and not provided for, is a frauduient conveyance, but 
a bona fide transfer of its property by a corporation for 
adequate consideration is not frauduient. A mortgage 
made by a going concern in good faith to secure present 
or future advances is not fraudulent. 

Apart from limitations and restrictions placed on 
the disposition of corporate assets by statutes ex¬ 
pressly applicable to corporations, considered supra 
§ 1378, it is the general rule that whenever a con¬ 
veyance is made by a corporation under such cir¬ 
cumstances as would characterize it as a fraud on 
creditors if made by an individual, it will be held to 
be a fraud on the creditors of the corporation.^® 
Accordingly, the disposition by a corporation of its 
property without adequate consideration and in such 
manner as to leave its creditors unpaid and not pro¬ 
vided for, is fraudulent as to such creditors,^^ So, 


7. N.Y.—Wood V. Simpson, 133 N. 
Y.S. 1069, 149 App.Dlv. 471, 133 N. 
Y.S. 1071, 149 App.Div. 474. 

IbMsc hold frandnloat 

(1) A corporation’s lease to officer 
or director without considerntion Is 
void as axalnst corporation’s credi¬ 
tor.—Taylor v. Ellsworth Bldg. Cor¬ 
poration, 183 N.Y.S. 394, affirmed 190 
N.Y.S. 954. 

(2) Where corporation after be¬ 
coming involved and after its prop¬ 
erty was to be offered to its credi¬ 
tors leased to president’s wife an 
apartment at a nominal rent, which 
she rerented for a substantial rent, 
lease was fraudulent and constituted 
transfer Indirectly to its officer by 
insolvent corporation, and he was 
bound as trustee ex maleflcio to ac¬ 
count for difference of rentals under 
this statute.—Larsen v. Newmark, 
170 N.Y.S. 268, 182 App.Div. 724. 

a N.Y.—^Taylor v. Ellsworth Bldg. 
Corporation, 183 N.Y.S. 394, af¬ 
firmed 190 N.Y.S. 964. 

9. N.Y.—In re Campbell’s Estate, 
299 N.Y.S. 442, 164 Mlsc. 632-- 
Munson v. Genesee Iron, etc., 
Works, 66 N.Y.S. 189, 37 App.Div. 
203. 

la N.Y.—Singer v. Aqultanla Real¬ 
ty Corporation, 241 N.Y.S. 701, 137 
Mlsc. 296, affirmed 249 N.Y.S. 906, 
232 App.Div. 744—Munson v. Gen¬ 
esee Iron, etc.. Works, 66 N.Y.S. 
139, 87 App.Div. 203, 


11. Cal.—Martin v. Zellerback, 38 i 
Cal. 300, 90 Am.D. 365. 

14a C.J. p 886 note 40. 

Distribution to stockholders apart 
from statute see supra § 1379 d. 

12. Miss.—Sells v. Rosedale Gro¬ 
cery. etc., Co., 17 So. 236, 72 Miss. 
590. 

la U.S.—Central Hanover Bank & 
Trust Co. v. United Traction Co., 
C.C.A.N.Y.. 96 F.2d 60. 

Wyo.—Claus v. Farmers & Stock- 
growers State Bank, 68 P.2d 781, 
51 Wyo. 46. 

14a C.J. p 887 note 43. 

Bvldsaos held not to show fraud 
N.Y.—Doehler v. Real Estate Board 
of New York Bldg. Co., 270 N.Y.S. 
886, 150 Mlsc. 733. 

14a C.J. p 887 note 43 [a]. 

Bvidsiioe hold to show fraud 
Mass.—Schiirman v. Improved Plas¬ 
tic Slate Roofing Co., 124 N.E. 250, 
233 Muss, 499. 

Mo.—Johnson v. United R. Co., 219 
S.W. 38, 281 Mo. 90—Home Powder 
Co. v. Lively, 168 S.W. 361, 182 
Mo.App. 130. 

14a C.J. P 887 notes 48 [b], 60 [a]. 

Ooavsyaaos by stockholder to third 
person 

An officer and stockholder selling 
his stock in insolvent corporation to 
third party and agreeing not to re¬ 
enter business in consideration of 
certain sum, could not be compelled 
I to turn over to creditors amount re¬ 
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ceived, such sale not being in fraud 
of creditors.—Donaldson v. Andre- 
sen, 160 A. 616, 300 Pa. 312. 

14b Del —McKee v. Standard Min¬ 
erals Corporation, 166 A. 193, 18 
DelCh. 97. 

Ill.—Bouton V. Smith. 113 Ill. 481. 
Sufficiency of consideration see infra 
subdivision c of this section. 

Fraud a qusstloA of fact 

Whether disposition by insolvent 
corporation of its properly is fraud¬ 
ulent is a question of fact—Shaw v. 
Robinson, etc., Co., 69 N.W. 947, 60 
Neb. 403. 

Property acquired without considsra- 
tiOA 

The reconveyance without consid¬ 
eration by a corporation, of proper¬ 
ty conveyed to it without considera¬ 
tion and solely to assist it in secur¬ 
ing a mortgage, vests title in trans¬ 
feree as against a judgment creditor 
of corporation.—Christian v. Factory 
Supplies Corporation, 132 A. 105, 99 
N.J.Eq. 461. 

Under New Tozk statutes 

(1) Under New York .statute, pro¬ 
viding that every obligation incurred 
without fair consideration by a per¬ 
son who is or will thereby be ren¬ 
dered insolvent is fraudulent ns to 
creditors, such transfer by corpora¬ 
tion is fraudulent irrespective of in¬ 
tent.—Pallott v. I.ia Salle Hoofing & 

I Shingle Co., 254 N.Y.S. 748, 142 Mlsc. 
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creditors arc entitled to relief where a transfer of 
the entire assets of the corporation is made without 
provision for their payment, if it does not appear 
that the transfer was made in good faith and for an 
adequate consideration moving to the corporation,^® 
or, according to the view held in some jurisdictions, 
if it does not appear that the sale was made in the 
usual course of business.^® On the other hand, a 
bona fide sale of all of a corporation's property for 
an adequate consideration is not fraudulent,^'^ and 
this is so even as to an insolvent corporation where 
the purpose of the sale is to procure the means of 
paying debts.^* Under a general statute invalidat¬ 
ing any conveyance made with actual intent to hin¬ 
der, delay, or defraud creditors, mere intent to hin¬ 
der or delay, where there is no intent to defraud, 
does not make a conveyance by a corporation fraud- 
ulent.i^ Where a conveyance is attacked as fraudu¬ 


lent because, among other reasons, it was made by a 
corporation which was insolvent, the corporation’s 
financial condition at the time of the conveyance, 
rather than at a subsequent time, is decisive.^® 

Ordinarily, a transfer cannot be assailed as a 
fraud on creditors if sufficient property remains in 
the hands of the corporation to pay its debts,2i or 
where at the time of the transfer there were liens 
on the property sufficient to consume it .22 

Mortgages, An insolvent corporation may in 
good faith, in order to procure the means of paying 
debts, lawfully and effectively as against its credi¬ 
tors, assign its property by way of sccurity,23 where 
the proceeds arc actually applied to the payment of 
dcbts.24 So long as it is in active business, it may 
mortgage its property to secure advances, cither 
present^® or future and, while every mortgage 


462. affirmed 257 N.Y.S. 945, 235 App. 
Dlv. 888. 

(2) However, revival by corpora¬ 
tion, whether solvent or Insolvent, of 
a barred debt is not the incurring of 
obligration so as to bringr it within 
such statute, and is not a fraudulent 
conveyance.—Central Hanover Bank 
& Trust Co. v. United Traction Co.i 
CC.A.N.Y.. 95 P.2d 60. 

(3) Statutes renderlngf void con¬ 
veyances made without consideration 
by a person engag^ed or about to en¬ 
grave in business or intending: to in¬ 
cur debts beyond his ability to pay 
have no application to corporation 
which at time of transfer of assets 
did not plan to incur any future ob¬ 
ligations and thereafter had no capi¬ 
tal with which to engage in bu.sl- 
ness and actually engaged in none, 
although it did what it could to pro¬ 
tect its interests.—^In re Campbeirs 
Estate, 299 N.Y.S. 442, 164 Misc. 632. 

15. Ky.—Moss Jellico Coal Co. v. 
Jones, 226 S.W. 121, 190 Ky. 63. 

N. V.—Green v. People’s Gaslight & 
Coke Co. of Buffalo, 198 N.Y.S. 917, 
206 App.Div. 647, affirming 192 N. 
Y.S. 232, 118 Misc. 1—Taylor v. 
Ellsworth Bldg. Corporation, 183 
N.Y.S. 394, affirmed 190 N.Y.S. 964. 
N.C.—Everett v. Carolina Mortg. Co., 
1 SE.2d 109, 113, 214 N.C. 778, cit¬ 
ing corpus Juris. 

14a C J. p 885 note 26. 

“Only by a transfer for value can 
the property of a corporation be 
transferred so as to defeat the claims 
Of creditors.”—Gibson v. American 
Ry. Express Co., 193 N.W. 274, 277, 
195 Iowa 1126. 

16. Iowa.—Farnsworth v. Muscatine 
Produce, etc., Co. 158 N.W. 741, 
177 Iowa 21—Uuedecke v. Des 
Moines Cabinet Co., 118 N.W. 456. 
140 Iowa 223, 32 L..H.A.N.S., 616. 

17. Conn.—Davis v. Hemming, 127 


A.’ 614, 101 Conn. 713, 39 A.I...R. 
133. 

Ky—Moss .Telliro Coal Co. v. Jones, 
226 S.W. 121, 190 Ky. 53. 

Mo—Husse & Burge.ss v. Miesner 
Lumber & Mfg. Co., App., 243 S.W. 
353. 

AS to subssausut orsditor, bona 
fide sale of all of corporation's as¬ 
sets, under which pur<*haser under¬ 
takes to pay all of selling corpora¬ 
tion’s debts, is valid.—Lawndale 
Sash & Door Co. v. West Side Trust 
& Sav. Bank, 207 Ill.App. 3. 
Bsconveyaaos to ftaudulsut grraator 
Where conveyance by one corpora¬ 
tion to another was void, a reconvey¬ 
ance of property to grantor, on re¬ 
turn of original consideration to 
grantee, is not fraudulent ns against 
creditors of grantee, especially where 
obligations due them were incurred 
prior to original conveyance.—Sum¬ 
mers V. Glenwood Gold, etc., Min. 
Co., 86 N.W. 749, 16 S.D. 20. 

18^ N.J.—Havey v. Hofmann, 199 A. 
75, lirst case, 123 N.J.Eq. 589, af¬ 
firming 191 A. 766, 121 N.J.Eq. 623 
followed in Havey v. Hof man, 199 
A. 76, second case. 123 N.J.Eq. 590, 
affirming 191 A. 766, 121 N.J.Eq. 
523. 

14a C.J. p 887 note 49, p 888 note 62. 
iST N.Y.—Doehler v. Heal Estate 
Board of New York Bldg. Co., 270 
N.Y.S. 386, 160 Misc. 733. 

90. U.S.—Commerce Trust Co. v. 
Woodbury, C.C.A.Mo, 77 F.2d 478, 
modifying, I> C., Woodbury v. 
Pickering Lumber Co., 10 F Supp. 
761, and certiorari denied Wood¬ 
bury V. Commerce Trust Co., 66 S. 
CL 134, 296 U.S. 614, 80 L.Ed. 435. 
21. Cal.—Atkinson v. Western Dev. 

Syndicate, 150 P. 360, 170 Cal. 603. 
14a C.J.. p 888 note 65. 

98. Ky.—Moss Jellico Coal Co. v. 
Jones, 22G S.W. 121, 190 Ky. 63. 
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Or.—Clarke Woodward Drug Co. v. 
Hot Lake Sanatorium Co., 169 P. 
796, 88 Or. 284. 

Creditor not damagred 
A creditor of corporation cannot 
have relief because of b*ase of all its 
properly to another corporation hold¬ 
ing majority of its stock where prop¬ 
erty included in lease is of no ap¬ 
preciable value abo\e encumbrances 
prior to claim of such < reditor, niid 
lease provides for applu’ation of rent 
on interest on prior mortgage bond.s. 
—Sidell V. Missouri Pac It. Co., N 
Y., 78 F. 724, 24 C C.A. 216. 

23L Ark.—International L Ins. Co 
V. Vaughan. 169 S.AV. 330, 114 Ark 
26. 

Okl.—Jacobs v. Colcord, 276 P. 649, 
136 Okl. 158. 

Wash.—Belcher v. Webb, 29 l*.2d 

702, 176 Wash. 446. 

8A Wash.—Belcher v. Webb, supra 
14a C.J. p 888 note 54. 

95. Ind.—American Trust, etc.. Bunk 
V. MoGettigan, 62 N.E. 793, 152 Ind. 
682, 71 Am.S.R. 345. 

“The rule seems to be well estab¬ 
lished that, until a corporation be¬ 
comes both insolvent and ceases to 
do business, its officers can mortgage 
or convey any portion thereof to pay 
or secure corporate debts.”—Compton 
V. Three Rivers Glass Co., Tex.Clv. 
App.. 43 S.W.2d 175, 176, error re¬ 
fused. 

86. Or.—Sabin v. Columbia Fuel Co, 
34 P. 692, 26 Or. 16, 42 Am.S.R. 756. 
Abssnoe of ptlpnlatlon for mortga¬ 
gor** coaLtimiliig bnalnoas 
A provision securing future ad¬ 
vances, without any stipulation that 
mortgagor may continue in buslne.ss 
for Its own benefit or that mortgagee 
shall make any additional advances, 
does not necessarily render mort¬ 
gage fraudulent, although it may 
subsequently transpire that corpora- 
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necessarily tends to hinder and delay creditors oth¬ 
er than the mortgagee, yet if such a mortgage is 
fairly and honestly made, it cannot be set aside at 
the instance of other creditors.^*^ However, a 
mortgage the purpose of which is to place the cor¬ 
poration’s property beyond the reach of legal proc¬ 
ess is voidable as to creditors, although it is design¬ 
ed to enable the corporation to continue in business, 
and intended in good faith for the ultimate benefit 
of all the creditors by preventing the sacrifice of 
the property.28 A trust deed covering real property 
and a fluctuating stock of goods, it has been held, 
would be in fraud of creditors if it authorizes the 
corporation to appropriate the stock to its own use 
without applying its value or the price for which it 
was sold on the mortgage debt.29 

Mortgage bonds. A sale of its mortgage bonds 
at ii discount by a corporation which is unable to 
pay its debts as they become due is not presumptive¬ 
ly fraudulent as to creditors, where the assets of 
the corporation are sufficient in value to pay its ex¬ 
isting debts, and the object of the transaction is to 
procure funds to operate the corjiorate business.^® 


b. Effect of Relationship of Transferee 

(1) Officers, stockholders, or their rela¬ 

tives 

(2) Affiliated corporation 

(1) Officers, Stockholders, or Their Relatives 

While a transfer of corporation property to or for the 
benefit of its officers, stockholders, or their relatives is 
not necessarily fraudulent, its good faith is subject to 
rigid scrutiny; where such a transfer Is made without 
consideration or with intent to defraud, It Is fraudulent, 
but where made for full consideration In the absence of 
fraud, it Is generally held valid, although there is con¬ 
trary authority. 

Generally, a transfer of corporation property to 
or for the benefit of its officers or stockholders or 
their relatives is not necessarily fraudulent as 
against creditors.^! However, such a transaction 
has been held to be prima facie fraudulent the 
courts will make a rigid scrutiny of the transaction 
in order to ascertain whether it was made in good 
faith,and the fact of such relationship between 
the corporation and its transferee may be consid¬ 
ered with other circumstances in determining 
whether the transaction is fraudulent.34 A trans- 


lion was In fnct unable to pay all its 
debts at lime mortf^aftre was 
—Sabin V. Columbia Fuel Co, supra 

in consideratioa of agreement 
not to foreclose mortgage 

WTn‘re c(»rporate assets exceeded 
indebledness but corporation ^\as 
without funds to litigate claims, ar- 
ran^crneni whcrcbv morlgaBcc 
threatening foreclosure instituted 
suit, receiver was appointed and con¬ 
tract wa*? entered into for operation 
of property, litigation of claims and 
paynunt of outstanding: liens in con¬ 
sideration of first lien for expenses 
and advam es was not invalid as 
fraud on cr«*ilitors, and extensnm of 
contract was not ultra vires.—Walk¬ 
er V. L Maxey, Inc., C.C.A.Fla., 103 
F.2d 21. 

27. Cil—McKee v. Title Ins., ole, 
Co. li:{ P. 140, 159 Cal. 206 --Head 
V Horn. 18 Cal. 211. 

Or.—Sabin v. Columbia Fuel Co., 34 
P. 692. 25 Or. 15. 42 Am.S H. 756. 
14a C.J. p 888 note 59. 

Provision hold not fraudulent per ee 

A provision in inorlg:afi:e i^iven by 
corporation to trustees to secure an¬ 
tecedent indebtedness that trustees 
shall certify and deliver bonds se¬ 
cured to, or on order of, <*oinpnny 
do€*8 not render mortRage fraudulent 
per se.—Kegrina Music Box v. Otto, 
56 A. 715, 65 N.J.Eq. 582, affirmed 
64 A. 1134, 68 N.J.Eq. 801. 

28. Or.—Sabin v. Columbia Fuel Co., 
34 P. 692. 25 Or. 15. 42 Am S.R. 
756. 


29. Minn.—M.arron v. Calmenson, 
197 N.W. 262. 158 Minn. 282 

14a C J. p 887 note 48. 

Validity of chattel mortgaRe author¬ 
ising retention of possession W'lfh 
power of sale see Chattel Mort¬ 
gages §§ 202-207. 

30. Cal.—McKt'o v. Title Ins, etc, 
Co, 113 P. 140, 159 Cal. 206 

31. Ark—Oliver v Henry Quell- 
“^malz Lumber * Mfg. Co., 282 S.W 

365. 170 Ark. 1029. 

14a C.J. p 8S8 note 67. 

Jdlowlng mo of property m collat¬ 
eral 

The deposit of life policy belong¬ 
ing to corporation as collateral se¬ 
curity for individual indebtedness of 
officer of corporation at time w’hen 
corporation was solvent and had re¬ 
served property cVearlv and beyond 
doubt sufficient to pay Us existing 
indebtedness was not constructively 
fraudulent as to existing creditors, 
and assignee for benefit of creditors 
of corporation could not replevy pol¬ 
icy.—MacQueen v. l>ollar Sav'. Bank 
Co., 15 NE.2d 529, 133 Ohio St. 579, 
117 A.L.K. 1258. 

Pnrcliaae of oorporation’a own stock 

(1) Where solvent corporation 
agreed to purchase shares of its own 
stock which was to Im paid in cash 
and notes, stock to be delivered to 
corporation as payments were made, 
and corporation was not rendeied in¬ 
solvent by purchase contract or re¬ 
newal of notes covering balance of 
purchase price, transaction did not 
amount to fraudulent conveyance 
within uniform fraudulent convey¬ 
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ance law so as to entitle creditor of 
corporation to enjoin enfoi cement of 
agreement —Rcriggins v Thomas 
Dalby Co, 195 N.K. 749, 290 Mass. 
414 

(2) Corporation’s right to purchase 
Us ow'n stock generally see infra | 
950. 

32. 1\R—Kitchen v. Canavan, C.C. 
A.N M., 22 F 2d 116, certiorari de¬ 
nied Ctimivan v Kitchen, 48 S.Ct 
433, 277 U.S. 585, 72 L Ed. 1000— 
Oliver v Brennan, D.C Cal, 292 F 
197, affirmed, C.C A.. In re Wright 
Motor Co., 299 F 106. 

Burden of proof see § 1426 infra. 

33. Okl —Jacobs v. Colcord, 276 P. 
649, 136 Okl. 158. 

14a CJ. p 888 note 68. 

"Courts of equity are astute to 
detect and defeat any scheme or 
device which ’is cab'Ulated to with¬ 
draw capital or other assets of a 
corporation for the benefit of stock- 
liolders to the prejudice of .credi¬ 
tors.’’--Taylor V. Spurway, D.C.Fla., 
16 PSupp. 566, 672. 

34k. Ark—Oliver v. Henry Quell- 
mulz I„umber & Mfg. Co., 282 S.W. 
355. 170 Ark. 1029. 

14a C.J. p 889 note 69. 

Tramaetiom held franduleat 

(1) Substitution of creditor for 
corporation as beneficiary under pol¬ 
icy on president’s life was void, 
where transfer was to pay presi¬ 
dent's individual debts and aid presi¬ 
dent’s wife.—Wolter v. Johnston, C. 
C.A.ra., 34 F.2d 598, 68 A.L.K. 1112, 
cettiorari denied Johnston v. Wol- 
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fer of a corporation’s assets without consideration 
to its officers or stockholders is fraudulent and void 
as to creditors.^B While it has been held that a sale 
of corporate property to a director is void as 
against the corporation’s creditors, even when made 
for a full consideration,the weight of authority 
holds that a sale to a director is voidable by a 
creditor only for fraud^^ and that, in the absence 
of actual fraud, a sale to directors for a full con¬ 
sideration is valid,B8 especially where the proceeds 


are applied to the payment of corporate debts;*® 
and the rule is the same, although the corporation is 
insolvent.^® However, because of the fiduciary re¬ 
lation that they bear toward its creditors, the offi¬ 
cers of an insolvent corporation cannot appropriate 
its assets or otherwise divert them.^i Hence, a 
transfer by a corporation while insolvent or' in con¬ 
templation of insolvency to an officer or director 
without fair consideration is deemed fraudulent 
regardless of intent.^* Of course, a deed from an 


ter. 60 S.Ct. 168, 280 U.S. 60S, 74 L. 
Ed. 660. 

(2) The payment of premiums on 
insurance policy on life of one of 
two sole stockholders of corporation, 
where corporation refuses to assert 
claim against proceeds to extent of 
such premiums. Is a fraud on cor¬ 
poration’s creditors.—Penn Mut. Life 
Ins. Co. v. Bank of America Nat. 
Trust & Savings Ass’n, 64 P.2d 453. 

Cal.2d 288. 

(3) Conveyance of insolvent com¬ 
pany’s property and reconveyance to 
president and secretary was fraudu¬ 
lent as to creditor who had original¬ 
ly conveyed to company.—Kitchen v. 
Canavan. C.C.A.N.M.. 22 F.2d 116, 
certiorari denied Canavan v. Kitchen. 
48 S.Ct. 433, 277 U.S. 586, 72 L.Ed. 
1000. 

(4) A corporation’s transfer of Its 
property to director who was sole 
stockholder In exchange for notes 
of other corporation of which trans¬ 
feree was the principal stockholder, 
with knowledge on part of transferee 
that both corporations were hope¬ 
lessly insolvent, was void as to cred¬ 
itors of first corporation.—Matthews 
V. Pope, 121 A. 746, 95 N.J.Ea. 76, af- j 
firmed 123 A. 358, 96 N.J.Eq. 695. j 

(5) A lease of insolvent corpora- | 
tion’s property to Its president and i 
general manager, whose relatives are j 
principal stockholders, is fraudulent 
as to corporation’s creditors, unless 
transaction is shown to be fair,— 
Ward V. McPherson, 113 S.W. 42, 87 
Ark. 621. 

(6) Other transactions. 

U.S.—Wilkinson v. Livingston, CC. 

A.Mo., 46 F.2d 466. 

14a C.J. p 889 note 69 [a]. 
Transactions held not fraudulent 

(1) Bona fide mortgage to presi¬ 
dent of insolvent corporation for ad¬ 
vancements.—Chattanooga Coffin & 
Casket Co. v. Whitley. 147 S.B. 392.’ 
168 Ga. 153. 

(2) Mortgage to secure loan made 
in good faith to embarrassed corpo¬ 
ration by officer and director for pay¬ 
ment of debts.—Jacobs v. Colcord, 
275 P. 649. 136 Okl. 158. 

(3) Assignment by corporation to 
its president of policy taken out by 
corporation on life of president, who 
had certain individuals named ben¬ 


eficiaries in place of corporation, 
which received full cash surrender 
value in consideration therefor, in 
absence of facta Indicating fraudu- 
I lent purpose.—Penner v. Mueller, 252 
N.W, 593, 214 Wis. 542. 

(4) Where sale of lots by corpora¬ 
tion to director’s wife, in considera¬ 
tion of payment of proportionate 
part of blanket mortgage and parol 
agreement to erect house at once, 
was not part of common plan to 
loot corporation, but done in belief it 
would promote, sale of other lots, 
conveyance was not constructively 
fraudulent although for less than it 
was expected other lots could be 
sold for.—Jenkins v. Lewis, 138 N.E. 
913. 244 Mass. 602. 

(5) Where corporation purchases 
property under conditional sale, and 
after it has become insolvent, hav¬ 
ing failed to make payments on 
price, seller retakes property and 
sells it to brother of president of cor¬ 
poration, both parties knowing of 
corporation’s insolvency, transaction 
is not in fraud of corporation’s cred¬ 
itors.—Kidder v. Wlttler-Corbin 
Mach. Co., 80 P. 801, 88 Wash. 179. 

(6) The mere fact that deceased 
was president and sole stockholder of 
insolvent corporation, whose affairs 
had been turned over to control of its 
creditors, did not render his pur¬ 
chase of its assets as highest bidder 
at auction sale a fraud on creditors. 
—McMullin V. Westinghouse, 108 A. 
57. 259 Pa. 281. 

(7) Other transactions. 

N.D.—Smith V. Kornkven, 266 N.W. 
210, 64 N.D. 789. 

Pa.—First Nat. Bunk v. J. S. Krause 
Hardware Co., 177 A. 790, 317 Pa. 
523. 

Tex.—Gulf Pipe Line Co. v. Lasater., 
Clv.App., 193 S.W. 773, certiorari 
denied Lasater v. Magnolia Petro¬ 
leum Co., 39 S.Ct. 257, 249 U.S. 599, 
63 L.Ed. 796. 

14a C.J. p 889 note 69 [bj. 

35. U.S.—Salmon v. Fitts, C.C.A. 

Ala., 67 F.2d 681, modifying, D.C.. 
Muckle V. Fitts, 5 F.Supp. 41. 

Mass.—Albert Richards Co. v. The 
Mayfair, 191 N.E. 430, 287 Mass. 
280—Lemak v. Feffer-Simon Co., 
167 N.E. 276«^ 268 Mass. 166. 

1094 


N.Y.—^Williams v. McClave, 148 N. 

Y.S. 93, 86 Mlsc. 184. 

Va.—Marshall v. Fredericksburg 
Lumber Co.. 173 S.E. 653, 162 Va. 
136. 

*’A corporation may not, as against 
its creditors, gratuitously transfer 
to, or incumber its assets for bene¬ 
fit of its stockholders or directors.”— 
l^iiQuidators of Exchange Nat. Bank 
of Shreveport v. U. S., C.C.A.La.. 6.6 
F.2d 316. 317. 

Tmstse’s dead 

Mo.—Weil V. Richardson, 24 S.W.2d 
176, 224 Mo.App. 990, transferred 
7 S.W.2d 348, 320 Mo. 310. 

38. U.S.—Cleveland v. La Crosse, 
etc., R. Co.. D.r.Wls., 5 F.Cas.No. 
2,887. 

37. Ark.—Oliver v. Henry Quellmalz 
Lumber & Mfg. Co, 282 S.W. 355, 
170 Ark. 1029—Nedry v. Valle, 160 
S.W. 880. 109 Ark. 584. 

38. Ark.—Oliver v. Henry Quellmalz 
Lumber & Mfg Co.. 282 S.W. 355, 
170 Ark. 1029. 

N.D.—Smith v. Kornk\en, 256 N.W. 

210, 64 N.D. 789. 

14a C.J. p 889 note 72. 

39. Conn.—Barr v. Bartrams. etc., 
Mfg. Co., 41 Conn. 506. 

14a C.J. p 889 note 73. 

4a IT.S.—Fifth Third Nat. Bank 
v. Johnson. Ohio, 219 F. 89. 131 
C.C.A. 629. 

14a C.J. p 889 note 74. 

41. U.S —^ICltchen v. Canavan, O.C. 
A N.M., 22 F.2d 116, certiorari de¬ 
nied Canavan v. Kitchen. 48 S.Ct. 
433. 277 U.S. 585, 72 L.Ed. 1000. 

48. U.S.—Oliver v. Brennan, D.C. 
Cal.. 292 F. 197. affirmed, C.C.A., In 
re Wright Motor Co.. 299 F. 106— 
Alpha Hardware & Supply Co. v. 
Ruby Mines Co., 276 P. 984, 97 
Cal.App. 508. 

N.r.—Williams v. McClave, 148 N. 
Y.S. 98. 85 Misc. 184. 

Assuaptloa or payment of ottoer’e 
or etookholder's personal obli¬ 
gation 

The assumption or payment by 
corporation of officer’s or stockhold¬ 
er’s obligations without consideration 
is a fraud on creditors. 

U.S.—Liquidators of Exchange Nat. 
Bank of Shreveport v. U. S., C.C.A 
La., 65 F.2d 316. 
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insolvent corporation to an officer executed with 
actual intent to defraud creditors is invalid,and 
gives such officer only naked title in trust for the 
corporation’s creditors.^^ 

(2) Affiliated Corporation 

A transfer by a corporation to an affiliate corpora¬ 
tion, while not neeeaearlly fraudulent, requires clearer 
proof of good consideration and good faith than a trans¬ 
fer to a stranger, and when made without considera¬ 
tion and In order to place the property beyond the reach 
of creditors, Is fraudulent and void. 

In the absence of fraud, a corporation may, as 
against its creditors, transfer property to another 
corporation connected with it by common officers or 
directors,^5 although the fact of such relationship 
calls for clearer and fuller proof of a valuable and 
adequate consideration and of the good faith of the 
parties than would be required if the grantee were 
a stranger.^® Thus, where the transfer is without 
consideration and for the purpose of placing the 
property beyond the reach of the creditors of the 
transferring corjioration, it is fraiuliilent and 
void.^*^ So, also, where a corporation is sued for 
debt and a receiver is prayed for, a conveyance by 
it of all its assets to another corporation, apparent¬ 
ly organized to meet the exigencies of the receiver¬ 


ship, is fraudulent as against the suing creditor.^* 

c. Sufficiency of Consideration 

There mutt not only be consideration for a transfer 
of substantially all of a corporation's property, but It 
must be In such form at will not unduly prejudice the 
creditors. Subject to some dieeent, it le generally held 
that stock of a new corporation which receives the cor¬ 
poration's assets It not sufficient consideration, but that 
the aeeumption of the selling corporation's llabllitiee may 
be. A past indebtedness it ordinarily a sufficient con¬ 
sideration. 

The fact that there may be consideration for the 
transfer of all or substantially all of a corporation’s 
property is not all important.^® The consideration 
must take such form as will not unduly prejudice 
the rights of creditors.®® Thus, although there is 
authority to the contrary,®^ it has been held that 
where a corporation transfers its property to a new 
corporation and receives as the sole consideration 
therefor the stock of the transferee corporation, the 
transaction is not a purchase for value, and is 
fraudulent and void as to creditors.®^ 

The assumption by the purchaser of the liabili¬ 
ties of the selling corporation has been held a valid 
consideration and good as against the creditors if 
the liabilities assumed bear a fair relation in value 
to the assets transferred ;®3 but other authority has 


N.T.—Stefanzyn v. Brooklyn Nat 
Bank of Nf*w York. 296 N.Y.S. 160, 
261 App.Dlv. 259. 

WVa.—Brown v. American Gas Coal 
Co., 123 S.K. 412, 96 W.Va. 668. 

43. Cal.—Alpha Hardware & Sup¬ 
ply Co. V. Buhy Mines Co., 275 P 
984. 97 Cal.App. 608. 

Me.- -Boyle v. Clukey. 139 A. 461, 126 
Me. 443. 

44. Me.—-Boyle v. Clukey. supra. 

45. Ala.—O’Conner Min., ete., Co. v. 
Coosa Furnace Co., 10 So. 290, 95 
Ala. 614, 36 Am S.R. 251. 

Ark.—American Zinc Products Co. v. 
Sanders, 298 S.W. 867, 175 Ark. 133. 

40. Ala.—O’Conner Min., etc., Co. v. 
Coosa Furnace (’!o., 10 So. 290, 96 
Ala. 614. 36 Am.S R. 251. 

Similarity of nams as •ffectiag’ 
fraud 

Disposal of assets by Delaware 
corporation to Virfjinia corporation 
having: same name, in return for 
stock of latter, and continuance of 
corporate business so as to give pub¬ 
lic and those dealing with corpora¬ 
tion no information as to change, 
operated as fraud in law, and a mort¬ 
gage on such assets, given by Vir¬ 
ginia corporation to secure its bonds, 
had no legal force or effect.—Barry v. 
Interstate Refineries, D.C.Mo., 13 
F.2d 249. 

47. Mo.—Johnson v. United Rys. Co-, 
219 S.W. 38, 281 Mo. 90. 


N C.—Everett v. Carolina Mortg. 

Co, 1 SK2d 109, 214 N-C. 778. 

14a C.J. p 889 note 79 fal. 

railnre to comply with Bulk Sales 
Act 

The transfer of assets of insol- j 
vent corporation to newly created 
corporation, organized, by officers of 
insolvent corporation, in return for 
stock of new corporation, and with¬ 
out compliance with Bulk Sales Act, 
IS void as to creditors of insolvent 
corporation.—^Keedy v. Sterling Elec¬ 
tric Appliance Co., 116 A. 359, 13 Del. 
Ch. 66. 

48. Tex.—Bond-Reed Ilardw’are Co. 
v. Walsh, Civ.App.. 193 S.W. 1148. 

14a C.J. p 887 note 46. 

49. U.S.—Erhard v. Boone State 
Bunk of Boone, Iowa, C.C.A.Iowa, 
65 F.2d 48. reversing, D.C., 3 F. 
Supp. 463. 

50. U S.—Erhard v. Boone State 
Bank of Boone, Iowa, supra. 

Property other than cash 

"When the consideration is val¬ 
uable and adequate, a creditor of 
a selling corporation, unless he Is 
otherwise injured or prejudiced, may 
not complain of the transfer on the 
ground that the consideration re¬ 
ceived was not in cash, but was oth¬ 
er valuable property.’*—Cooper v. 
Utah Light, etc., Co.. 102 P. 202, 25 
Utah 670, 692, 136 Am.S.R. 1075. 

51. U.S.—Carson v. Lung-Bell Lum¬ 
ber Corporation, C.C.A.Mu., 73 F.2d 
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S!I7, 4(12. HfflrminK. PC., Hutson v. 
Long Bt 11 J^umber Co., 1 F.Supp. 
468, and certiorari denied Carson 
V. Ijorig-Bell Lumber Corporation. 
5r> S CL 352. 294 U S 707. 79 L. 
Ed. 1242, rehearing denied 55 S.Ct. 
506. 294 US. 731. 79 L Ed. 1261. 
"The good-faith transfer of prop¬ 
erty to a corporation, even though 
organized for that purpose, in ex¬ 
change for its capital stock, is not 
per sc fraudulent, at least unless 
such transfer has the effect of 
hindering and delaying creditors. 
The stock stands in place of the 
property and is subject to execution." 
—Carson v. Long-Bell Lumber Corpo¬ 
ration, supra. 

52. Del.—Kcedy v. Sterling Ele(‘tric 
Appliance Co., 116 A. 359, 13 Del. 
Ch. 66. 

Iowa.—Gibson v. American Ry. Ex¬ 
press Co., 193 N.W. 274. 195 Iowa 
1126. 

Ky—Moss Jellico Coal Co. v. Jones, 
226 S.W. 121, 190 Ky. 63. 

53. Mo.—Swentzel v. Franklin Inv. 
Co., 67 S.W. 696, 168 Mo. 272— 
Husse & Burgess v. Miesner Lum¬ 
ber & Mfg. Co., App.. 243 S.W 
353. 

Wis.—Farmers’ Exchange Bank v. 
Oneida Motor Truck Co., 232 N.W. 
536, 202 Wis. 266. 

14a C.J. p 887 note 61. 

Am agalazt aubaeqiiMLt oradltor 

A contract for sale of business 
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held that such consideration is inadequate unless 
the agreement is accepted by the creditors.^^ 

A past indebtedness is a sufficient consideration 
to support a transfer of a corporation’s property as 
against creditors,even though it is a debt barred 
by the statute of limitations but a transfer in 
satisfaction of “capital obligations” analogous to 
the obligation arising from stock ownership,57 or 
in payment of services previously rendered by an 
officer for which the corporation is not legally ob¬ 
ligated to pay,55 is not a transfer in satisfaction of 
an indebtedness so as to be valid against creditors. 

d. Distribution of Assets to Stockholders 

Even though no fraud is Intended, any transaction by 
which a corporation distributes its assets to its stock¬ 
holders while, or as a result of which, it is unable to pay 
its debts, is fraudulent as to creditors. ^ 

In accordance with the doctrine, considered supra 
§ 193, that the capital of a corporation is in equity 
a trust fund in which creditors have rights superior 
to the stockholders as such; it is a general rule that 
any transactipn by which a corporation distributes 


its assets to its stockholders while, or as a result of 
which, it is unable to pay its debts, is fraudulent as 
to its creditors,®^ although no actual fraud is in¬ 
volved and the form of the transaction by which 
this purpose is accomplished is immaterial.®^ Thus, 
a disposition of a corporation’s property under an 
arrangement whereby the consideration or value of 
the property is distributed to the stockholders is 
fraudulent as to creditors whose rights are affcct- 
ed,®2 and this is true, although the distribution is 
accomplished by means of a transfer to a corpora¬ 
tion in which the stockholders of the transferor 
corporation are also stockholders.®^ Even the as¬ 
sumption of the transferring corporation’s liabilities 
in such case does not obviate the fraud, at least 
in the absence of consent by the creditor ;®4 but 
where the consideration is paid in good faith to the 
corporation vendor, the mere fact that it thereafter 
distributes the consideration among its stockholders 
will not affect the validity of the transaction.®® An 
agreement by stockholders to take corporate assets 
to repay themselves money they invested is unen¬ 
forceable.®® 


of corporation to another corpora¬ 
tion entered Into between stockhold¬ 
ers, under which purchaser agrees to 
take over all assct.s and pay all 
debts, IS, where entered into and car¬ 
ried out In good faith, valid as 
against third person who becomes 
creditor of seller after sale.—Lawn¬ 
dale Sash & Door Co. v. West Side 
Trust & Sav. Bank, 207 Ill.App. 3. 

54 . U.S.—Acme Card System Co. v. 
Remington Rand Business Service, 
D.C.Md.. 21 F.Supp. 742. 

55. Ill.—^Boulton v. Smith. 113 Ill. 
481. 

56. U.S.—Central Hanover Bank & 
Trust Co. V. United Traction Co., 

C. C.A.N.y., 96 F.2d 50. 

57. U.S.—Acme Card System Co. v. 
Remington Rand Business Service, 

D. C.Md., 21 F.Supp. 742. 

Capital oontributlon by oflLoer 

Corporate mortgage executed to 
treasurer, who was member of board 
of directors and also stockholder, 
was void as against creditors of cor¬ 
poration. if evidence established 
treasurer’s advancements to be capi¬ 
tal contribution, and not a loan.— 
Albert Richards Co. v. The Mayfair, 
191 N.E. 430, 287 Mass. 280. 

58. Ill.—Boulton v. Smith, 113 Ill. 
481. 

59. Del.—McKee v. Standard Miner¬ 
als Corporation, 166 A. 19.3, 18 Del 
Ch. 97. 

Iowa.—Hoyt v. Hampe, 214 N W. 718, 
206 Iowa 206, rehearing denied 220 
N.W. 46, 206 Iowa 206. 


Mo.—Simplex Paper Corporation v. 
Standard Corrugated Box Co., 97 
SW.2d 862, 231 Mo.App. 764, trans¬ 
ferred. Sup, 76 S.W.2d 1075—Well 
V. Richardson, 24 SW.2d 175, 224 
Mo.App 990, transferred 7 S W 2d 
348, 320 Mo 310. 

N.Y.—In re Campbell’s Estate, 299 N. 

YS. 442, 164 Misc. 632. 

Utah—^American Theatre Co. v. Olas- 
man, 95 Utah 303, 80 P.2d 922. 

00. U.S—Bankers Trust Co. v. 
Halo & Kilburn Corporation, C.C.A. 
N.Y., 84 F.2d 401. 

61. N.Y.—In re Campbell’s Estate, 
299 N.Y.S. 442. 164 Mlsc. 632. 

68. U.S.—Pierce v. U. S., Mo., 41 
set., 365, 255 U.S. 398, 65 L.Ed. 
607, modifying 257 F. 614, 171 C. 
C.A. 1, rehearing of which was de¬ 
nied 260 F. 158, 171 C.C.A. 194, cer¬ 
tiorari denied 40 S Ct. 15, 250 U.S. 
670, 63 LEd. 1199—McCaffrey v. 
Elliott, e.C.A.Fla., 47 F.2d 72, cer¬ 
tiorari denied Claude Neon South¬ 
ern Corporation v. McCaffrey, 52 S. 
Ct. 19, 284 U.S. 636, 76 L.Ed. 641— 
Gaskins v. Bonflls, D.C.Colo., 4 F. 
Supp. 547. 

Del.—McKee v. Standard Minerals 
Corporation, 156 A. 193, 18 Del.Ch. 
97—Nye Odorless Incinerator Co. 
V. Nye Odorless Crematory Co., 166 
A. 176, 18 Del.Ch. 179. 

Ill.—Johnson v. Canlleld-Swigart Co., 
126 N.E. 608, 292 Ill. 101, affirming 
211 Ill.App. 423. 

Ky.—Moss Jellico Coal Co. v. Jones, 
226 S.W. 121, 190 Ky. 58. 

N.Y.—Qeorgiades v. Sunset Fruit 
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Products Corporation, 261 N.Y S. 
752, 237 App.niv 357—In le Camp¬ 
bell’s Estate, 299 N.Y.S. 442, 164 
Misc. 632—Singer v. Aquitnnia 
Realty Corporation, 241 N Y.S 701. 
137 Misc. 295, affirmed 249 N.T S. 
906, 232 AppDiv. 744. 

14a C.J. p 889 note 80. 

Ownenhlp of assets distributed 
That unpaid cieditors might dis¬ 
regard foreign eorpuralion’s transft*r 
of another company’s stock to Its 
stockholders did not make corpora¬ 
tion owner of stock, so that its 
seizure could authorize service by 
publication on corporation.—Nye 
Odorless Incinerator Corporation v. 
Nye Odorless Crematory Co, 156 A. 
176, 18 Del.Ch. 179. 

63. U.S.—South Chester Tube Co. v. 
Nalsmith, C.CA.l*a.. 73 F 2d 13— 
Acme Card System Co. v. Reming¬ 
ton Rand Business Service, D.C 
Md., 21 F.Supp 742. 

Del.—McKee v. Standard Minerals 
Corporation, 156 A. 193, 18 Del.Ch. 
97. 

14a C.J. p>890 note 81. 

64. N.C.—First Nat. Bank v. 
Waynesvllle Furniture Co., 157 S.E. 
13, 200 N.C. 371. 

65. Mo.—^Warren v. Mayer Ferti¬ 
lizer, etc., Co.. App., 122 S.W. 1087. 

Utah.—Cooper v. Utah Light, etc., 
Co., 102 P. 202, 35 Utah 670. 136 
Am.S.U. 1075. 

14a C.J. p 890 note 84. 

66. N.Y.—Levy v. Strengs Dye 
Works, 270 N.Y.S. 4, 150 Misc. 
670. 
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§ 1380. Liability of Property or Transferee 

a. Property of corporations generally 

b. Property of quasi-public corporations 

a. Property of Corporations Generally 

Property fraudulently transferred to one having 
knowledge of the Irregularity of the transfer remains li> 
able for the payment of the eorporation’s debts* as does 
the transferee to the extent of the value of the assets 
transferred* as well as one who in return for the cor¬ 
poration’s assets assumes its liabilities. The transferee 
Is not personally liable except where the property is dis¬ 
posed of or converted. 

Where a corporation, by a transfer out of the or¬ 
dinary course of business, disposes of its assets 
without receiving proper consideration and without 
making provision for the payment of its debts, un¬ 
der circumstances indicating the transferee's knowl¬ 
edge of the irregularity of the transfer, the proper¬ 
ty transferred remains liable for the payment of the 
corporation’s debts in other w'ords, the trans¬ 
feree may be held as a constructive trustee to the 
extent of the assets received,without regard to 


the solvency or insolvency of the corporation at the 
time of the transfer.®® Thus, the transferee is lia¬ 
ble where the transaction is in the nature of a con¬ 
solidation of the corporation making the transfer 
with the transferee,*^® or where the purchaser is a 
mere continuation of the selling corporation,*^1 
or where the transaction is actually or constructive¬ 
ly fraudulent as to the party claiming relicf,'^2 as 
a transfer made without consideration,*^*^ or one in 
which the consideration is paid in such a manner as 
to exclude the creditors from the benefit thercof.^^ 
Creditors may follow property fraudulently con¬ 
veyed into the hands of the transferee's assignee 
with notice.*^® 

In the absence of an agreement, or of fraud or 
bad faith, the transferee of all the assets of a cor¬ 
poration takes them free from the rights of general 
creditors, and without liability to such creditors 
where the transfer is made bona fide, for a consid¬ 
eration which under the circumstances is fair and 
adequate,*^® and the transferee is not bound to see 


67 . Me—Boyle v. Clukey, 139 A 
461. 126 Me 443. | 

N..T.—Havey v. Hofmann. 199 A. 75. 
Aral case, 123 N.J.Kq. 589, nfflrmiriK 
191 A. 756, 121 NJEq 523. fol¬ 
lowed in Havey v. Hofman, 199 A. 
75. second case, 123 N J Eq. 590. 
affirming 191 A. 756, 121 N.J.Eq 
523. 

N V.—Stefanzyn v Brooklyn Nat. 
Bank of New York, 296 N Y.S. 160. 
251 App.Piv. 259—Ringer v Aqui- 
tania Realty Corporation, 241 N.Y. 
S 701, 137 Mi»c 296, affirmed 249 
N Y S. 906, 232 App.Dlv. 744. 

Wyo —Claus v. Fnrmer.s’ & Stock- 
growers State Bank, 63 P.2d 781, 
51 Wyo. 45. 

14a C J. p 890 note 85. 

“A court of equity . . . holds 

the transferee of corporate a.ssets 
who does not buy in good faith and 
for value ns standing in the shoes 
of the corporation, holding the prop¬ 
erty for the payment of creditors.”— 
American Theatre Co. v. Glasmann, 
96 Utah 303, 80 P.2d 922, 924. 

“Where one corporation transfers 
all of its assets to another, and prac¬ 
tically ceases to exist without having 
paid its debts, the purchasing corpo¬ 
ration takes the property so trans¬ 
ferred subject to a lien or charge in 
favor of the creditors of the selling 
corporation which a court of equity 
will enforce."—Cobb v. Interstate 
Mortg. Corporation, C.C.A.Md., 20 F. 
2d 786. 789. 

VrooMdB of property eold by trans- 
foroo'a rooolvor 

Creditors of old corporation, which, 
pursuant to merger agreement trans¬ 
ferred all Its personal property to 
new corporation without consent of 


creditors, could have proceeds of 
sale of such property by new corpo- j 
ration’s receiver segregated for their 
benefit. without ftrst proceeding 
against real estate which transferor 
corpoiation retained.—South Chester 
Tube Co. V. Naismlth, C.CA.Pa, 73 
F.2d 13. 

68 . Del.—McKee v. Standard Miner¬ 
als Corporation, 156 .\. 193, 18 Del 
Ch 97—Nye Odorless Incinerator 
Corporation v Nye Oilorlet-s 
Crematory Co, 156 A. 176, 18 Del. 
Ch 179 

Tex—Irish v. Baliner, CivApp., 109 
S W 2d 1023, error dismissed. 

69 . U.S.—Baker Motor Vehicle Co. 
V, Hunter, N.Y., 238 F. 891, 152 C. 
C.A. 2S. 

70. Ariz—Valley Bank v. Malcom, 
204 1* 207, 23 Anz. 395. 

14a C J. p 891 note 91 
Diabilities after ctmsolidation gener¬ 
ally see Infra § 1630. 

71. Ariz.—Valley Bank v. Malcom, 
204 1*. 207, 23 Anz. 395. 

Pa—Atlas Portland Cement Co. v. 
American Brick & Clay Mfg. Co.. 
124 A. 650. 280 Pa. 449. 

14a C J p 891 note 92. 

72. U.S—Pierce v. U. S.. Mo, 41 S 
Ct. 365. 255 U.S. 398, 65 L.Ed 697, 
modifying 257 F. 514, 171 C.C.A. 1, 
rehearing of which was denied 260 
F. 168. 171 C.C.A. 194, certiorari de¬ 
nied 40 S.Ct. 15, 250 U.S. 670. 63 
L.Ed. 1199—Quinn-Marshall Co. N 
McDaniels Co., D.C.N.C., 5 F Supp 
937—Gaskins v. Bonflls, D.C.Colo.. 4 
F.Supp 547 

Mass —Lomack v. Feffer-Simon Co., 
167 N.E 276, 268 Mass. 156. 

Mo.— Simplex Paper Corporation v. 
Standard Corrugated Box Co., 97 S. 
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W 2d 862. 231 Mo.App. 764, trans¬ 
ferred. Sup , 76 S W 2d 1075. 

Neb —-Lingle v. Farmer’s Mut. Tel. 
Co, 164 NW 1052. 101 Neb 753 

NC—F3verett v. Carolina Mortg. Co., 

1 SE.2d 109, 214 NC. 778 

Tex—TA>ve v Gamar, Cl\ App, 64 S. 
\V 2d 393, error dismissed. 

14a C .T. p 891 note 93 

73. I’R—Hibernia Ins Co v. St. 
liouis, etc, Transp (’o . C C.Mo , 
10 F 596, 3 McCrary 368 

Anz— Valley Hank v Malcom, 204 
P 207. 23 Ariz 395. 

Mass —Lcmak v. Feffer-Simon Co., 
167 \E 276, 268 Mass 156. 

N.Y--M«yiT, Connor & Co v. United 
Pounders’ Corporation, 265 N.Y.S. 
289. 238 AppDiv 642 

NC—Kverett v Carolina Mortg. Co., 
1 SE2d 109. 214 N.C. 778. 

74. Wyo—Claus v. Farmers & 

Rtockgrowers State Bank, 63 I’.2d 
781, 790, 51 Wyo. 45, quoting Cor¬ 
pus jraris. 

14a C J. p 892 note 96. 

75. US—Kitchen v. Cannvan, C.C. 
A N.M., 22 F 2d 116, <*ertiorari de¬ 
nied Cana\an v Kitchen, 48 S.Ct. 
433, 277 U.S. 685, 72 L Ed. 1000. 

Tex—Love v. Gamer, Civ.App., 64 
S.W.2d 393, error dismissed. 

7R Idaho.—Moore v. Boise Land & 
Orchard Co, Limited. 173 P. 117, 
31 Idaho 390. 

Mo—^Russe & Burgess v. Mlesner 
Lumber & Mfg. Co., App., 243 S.W. 
353. 

N.C —Bassett v. Pamlico Cooperage 
Co., 126 SE. 14. 188 N.C. 511. 

14a C.J. p 891 note 88. 

Liability of purchaser of corporate 
property generally see supra S 
1101 . 
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that the purchase money is properly applied by the 

transferor.77 

The liability of stockholders to creditors for as¬ 
sets withdrawn or distributed is considered supra in 
§§ 595-597. 

Assumption of debts. Where the transferee as¬ 
sumes the debts of the transferor corporation, it is 
liable therefor,*^* and the creditors in such case 
have an equitable lien on the assets conveyed^^ and 
may maintain a direct action against the transferee 
on the contract.®® 

Extent of liability. The transferee's liability ex¬ 
tends to, and is limited by, the value of the corpo¬ 
ration's assets which come into his hands and 
the transferee merely as such is not personally lia- 
ble,®2 except where the property has been disposed 
of, misapplied, or converted.®® 

Claims arising after the transfer. The transferee 
of all the assets of a corporation cannot be com- 
I^elled to pay a judgment recovered against the old 
corporation on a cause of action arising after the 
ti'ansfer of the assets.®^ However, where a corpo¬ 
ration causes an injury to the property of another 
and thereafter transfers all its property, the trans¬ 
feree becomes liable for the payment of damages, if 


it continues the acts whereby the injury is contin¬ 
ued.®® 


b. Property of Quasi-Public Corporations 

The purchaser of property of a quasi-public cor¬ 
poration In good faith and for a proper consideration ac¬ 
quires It free of liability for the transferor’s debts, al¬ 
though It becomes liable for any obligations under con¬ 
tracts hiade by the transferor where it accepts the bene¬ 
fits thereof; creditors are entitled to relief In the case of 
a fraudulent transfer by such a corporation, and may 
follow the assets Into the hands of a transferee other 
than a holder for value without notice. 

If a transfer of a quasi-public corporation's prop¬ 
erty and assets is made in good faith and for a 
proper consideration, the purchaser acquires the 
property and franchises free from any liability for 
the debts of the transferring corporation;®® but a 
corporation which succeeds to the property and 
franchises of a quasi-public corporation and takes 
advantage of the benefits reserved under contracts 
entered into by its predecessor in connection with 
the business becomes liable for obligations assumed 
by its predecessor in connection with such con¬ 
tracts.®*^ The corporate creditors may have relief 
from the effect of a transfer which is fraudulent 
or unfair as to them.®® Thus, a sale by the terms of 
which the stockholders of the corporation are to ac- 


Torti 

Where one corporation merely 
transfers its assets to another, trans¬ 
feree corporation will not he liable 
for torts, of transferor.—Bowyer v. 
Boss Tweed-Clipper Gold Mines, 
Wash., 79 P.2d 713. 

77. Okl.—Union Coal Co. v. Wooley, 
164 P. 62, 54 Okl. 391. 

Tenn.—Levins v. W. O. Peeples Gro¬ 
cery Co.. Ch.A., 38 S.W. 733. 

78. U.S.—Baker Vehicle Co. v. Hun¬ 
ter, N.Y.. 238 P. 894, 899. 162 C.C. 
A. 28. 

14a C.J. p 891 note 90. 

Good faith BO dofensa 

(1) Proof of iTOod faith on part 
of transferee does not relieve it of 
liability where it assumes obliga¬ 
tions of transferor.—Georgiades v. 
Sunset Fruit Products Corporation, 
261 N.Y.S. 752, 237 App.Div. 357. 

(2) Neither does transferee's ig¬ 
norance of transferor corporation’s 
indebtedness defeat right of creditor 
where transferee corporation agreed 
to pay over to transferor excess real¬ 
ized after liquidation of accounts.— 
Security Savings & Trust Co. v. 
Portland Flour Mills Co., 261 P. 432. 
124 Or. 276. 

Tfc U.S.—South Chester Tube Co. v. 
Nalsmith. C.C.A.Pa.. 73 F.2d 18—- 
Cobb V. Interstate Mortg. Corpora¬ 
tion, C.C.A.Md., 20 P.2d 786—Baker 


Motor Vehicle Co. v. Hunter. N.Y., 
I 238 P. 894, 162 C.C.A. 28. 

14a C.J. p 885 note 28. 

"A creditor cannot be deprived of 
his equitable lien ... by an 
agreement between the corporation 
and a transferee of the property that 
the latter shall assume and pay all 
the corporate debta The consent of 
the creditor to accept the substituted 
debtor is essential to make such an 
agreement valid as against him.— 
Darcy v. Brooklyn, etc.. Ferry Co., 
89 N.E. 461. 462, 196 N.Y. 99, 184 Am. 
S.R. 827, 26 L.RA..N.S., 267—Geor- 
giades v. Sunset Fruit Products Cor¬ 
poration, 261 N.Y.S. 752, 766, 237 
App.Div. 357. 

80. U.S.—Baker Motor Vehicle Co. 
V. Hunter, N.Y., 238 F. 894, 162 
C.C.A. 28. 

81. U.S.—Baker Motor Vehicle Co. 
V. Hunter, supra. 

Ariz.—Valley Bank v. Malcolm. 204 
P. 207, 23 Ariz. 395. 

N.Y.—Stefanzyn v. Brooklyn Nat. 
Bank of New York, 296 N.Y.S. 160, 
251 App.Div. 259. 

88. U.S.—Boyd v. Northern Pac. R. 
Co., C.C.Wash., 170 P. 779, af¬ 
firmed 177 P. 804, 101 C.C.A. 18, 
affirmed 83 S.Ct. 554, 228 U.S. 482. 
57 L.Ed. 931. 

14a C.J. p 891 note 86. 

8a U.B.—Abeken v. U. S., D.C.Mo., 
26 F.Supp. 170. 
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Or.—^American Bank v. Port Orford 
Cedar Products Co., 12 P.2d 1014, 
1016, 140 Or. 138, citing Corpus Ju¬ 
ris. 

Wash.—Herr v. Schwager. 258 P. 

1039, 145 Wash. 101. 

14a C.J. p 891 note 87. 

BIk U.S.—Gray v. Nstionnl SS Co.. 
N.Y., 5 set. 1166, 115 U.S. 116, 29 
L.Ed. 309. 

14a C.J. p 892 note 2. 

85. U.S—Towle v. Great Shoshone, 
etc.. Water Power Co., D.C.ldaho, 
232 P. 733. 

S.D.—Appel V. Chicago, etc., R. Co., 
148 N.W. 613, 34 S.D. 306, 311, L. 
R.A.1915D 897. 

14a C.J. p 892 note 8. 

86. Ga.—Fayetteville Fourth Nat. 
Bank v. Consolidated Steamboat 
Co.. 76 S.E. 1067, 12 Ga.App. 864. 

14a C.J. p 892 note 5. 

Liability of purchaser of corporate 
property generally see supra § 
1101 . 

87. Ill.—Jacksonville, etc., R. Co. v. 
Louisville, etc., R. Co., 37 N.E. 
924, 150 111. 480. 

14a C.J. p 892 note 6. 

Transfer of all property of quasi- 
public corporation generally see 
supra S 1103. 

88. Ark.—^Wesco Supply Co. v. El 
Dorado Light, etc., Co., 155 S.W. 
618, 107 Ark. 424. 

14a C.J. p 892 note 7. 
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quire the purchase price, or some of it, directly, so 
that the creditors of the corporation are prejudiced 
by reason of the corporate assets being placed be¬ 
yond their reach for use in satisfying their claims, 
will be bad as against such injured creditors,and 
the creditors may follow assets improperly transfer¬ 
red into the hands of one who is not a holder for 
value without notice of the wrong.®® Under ex¬ 
press statutory or constitutional provisions obtain¬ 
ing in some jurisdictions the franchises of a quasi¬ 
public corporation and the property used in connec¬ 
tion therewith cannot be transferred so as to free 
such franchises or property from liability for claims 
arising out of the use of such franchises.®^ Such 
a provision, however, does not prevent an insolvent 
quasi-public corporation from selling its property in 
good faith to pay its debts.®® 

§ 1381. -Notice or Knowledge 

Creditors cannot attack a transfer by a corporation 
which Is inaolvent or in contemplation of insolvency on 
the ground of the transferor’s fraudulent Intent, where 
the grantee paid a valuable consideration and did not 
know of, or could not be charged with knowledge of, or 
did not participate In, the fraud} b'ut if the transferee, 
or the successor to a fraudulent transferee, had such 
knowledge the transfer may be set aside. 

Where a transfer by a corporation which is in¬ 
solvent or in contemplation of insolvency is for a 
valuable consideration, creditors cannot attack it 
because of the fraudulent intent of the grantor, 
where the grantee neither had actual knowledge of 
such intent or notice of any fact or facts calculated 


to put him on inquiry and which would lead to a dis¬ 
covery of such intent, nor participated in the 
fraud.®® On the other hand, a transfer will ordina¬ 
rily be set aside if at the time of the transfer the 
transferee knows of the insolvency or the impend¬ 
ing insolvency of the corporation, or the facts arc 
such as to charge him with such knowledge.®^ Fur¬ 
thermore, a transfer from the fraudulent transferee 
to a third person may be set aside where the third 
person has notice of the infirmity or of facts suffi¬ 
cient to put him on his inquiry.®® However, a bona 
fide purchaser from the corporation’s fraudulent 
transferee takes a valid title to the property as 
against the corporation’s creditors.®® 

The effect of notice or knowledge on the part of 
the transferee as respects the validity of the con¬ 
veyance under statutes expressly applicable to con¬ 
veyances by corporations is considered supra in § 
1378. 

§ 1382. Who May Attack 

Creditor! whoee claims existed at the time of a 
fraudulent transfer may attack It, although they do not 
recover Judgment until after the transfer; but as a gen¬ 
eral rule, although there is contrary authority, a credi¬ 
tor without any lien or judgment has no right In equity 
to attack a transfer as fraudulent. Ordinarily, a sub¬ 
sequent creditor cannot attack a transfer except on a 
showing of actual Intent to defraud; a corporation can¬ 
not sue to set aside Its own fraudulent conveyance. 

Creditors whose claims existed prior to a fraud¬ 
ulent transfer are entitled to attack it, even though 
they do not reduce their claims to judgment until 
after the transfer.®*^ However, although there is 


Off. U.S.—Chattanooga, etc., R. Co. 
V. Evans, Tenn., 66 F. 809, 14 C.C. 
A. 116. 

14a C.J. p 892 note 8. 
ga Ark.—Wesco Supply Co. v. El 
Dorado Light, etc.. Go., 165 S.W. 
518. 107 Ark. 424. 

n. Idaho.—Seymour v. Boise R. 

Co., 132 P. 427, 24 Idaho 7. 

Utah.—Cooper v. Utah Light, etc.. 
Co., 102 P. 202, 36 Utah 570, 136 
Am.S.R. 1076. 

92. Ky.—^Russell v. Frankfort, etc., 
R. Co., 116 S.W. 289. 131 Ky. 862 
—Konsh V. Vanceburg, etc., Turnp. 
Co.. 86 S.W. 785, 120 Ky. 165, 27 
Ky.L. 642. 

92. Iowa.—Luedecke v. Des Moines 
Cabinet Co., 118 N.W. 466, 140 Io¬ 
wa 223, 32 L.R.A..N.S.. 616. 

14a C.J. p 893 note 16. 

94, U.S.—-Wilkinson v. Livingston, 

C.C.A.MO.. 46 F.2d 466. 

Ill.—Sherwin-Williams Co. v. Wat¬ 
son Industries, 198 N.E. 704. 361 
Ill. 698, affirming 277 Ill.App. 686. 
Neb.—Lingle v. Farmer’s Mut. Tel. 

Co., 164 N.W. 1062, 101 Neb. 768. 
14a C.J. p 898 note 16. 


Unavoidable iafereaoe of knowl- 

edge was held to exist where Insol¬ 
vent corporation transferred all Its 
assets without consideration to an¬ 
other corporation entirely owned by 
transferring corporation, and having 
substantially the same responsible 
officers.—Everett v. Carolina Mortg. 
Co., 1 SE2d 109, 214 N.C. 778. 

Knowledge of ooxporation’s 2nan- 
clal oondltion is imputable to direc¬ 
tor and to sole stockholder with re¬ 
spect to whether transfer of its prop¬ 
erty to him is fraudulent.—Matthews 
V. Pope, 121 A. 746. 95 N.J.Eq. 76, af¬ 
firmed 123 A. 368, 95 N.J.Eq. 696. 

99. U.S.—Kitchen v. Canavan, C.C. 
A.N.M., 22 F.2d 116, certiorari de¬ 
nied Canavan v. Kitchen, 48 S.Ct. 
433. 277 U.S. 685, 72 L.Ed. 1000. 
Me.—Boyle v. Clukey, 139 A. 461, 126 
Me. 443. 

Duty to Inquire and extent of 
qnlry 

The sufficiency of notice to put 
purchaser on inquiry as to convey¬ 
ance from corporation to officer de¬ 
pends on facts of particular case; 
thus, a deed from corporation to of- 
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fleer executed by himself In behalf 
of corporation puts purchaser on in¬ 
quiry as to officer’s authority, as 
may the failure of deed or vote au¬ 
thorising it to set forth real consid¬ 
eration. but the purchaser need only 
inquire Into officer’s authority and 
adequacy of consideration, unless 
circumstances Indicate fraud.—Boyle 
V. Clukey, supra. 

96. N.Y.—Van Slyck v. Woodruff. 
103 NY.S. 139. 118 App.Div. 47, af¬ 
firmed 84 N.E. 724. 192 N.Y. 647. 

97. U.S.—Pierce v. U. S., Mo., 41 S. 

Ct. 365. 255 U.S. 398, 65 L Ed. 697. 
modifying 267 614, 171 C.C.A. 1, 

rehearing of which was denied 260 
F. 168, 171 C.C.A. 194, certiorari 
denied 40 S.Ct. 15. 250 U.S. 670, 6.3 
L.Ed. 1199—Gaskins v. Bonflls, D. 
C.Colo., 4 F.Supp. 547. 

N.C.—Everett v. Carolina Mortg. Co., 
1 S E.2d 109, 214 N.C. 778. 

Under New Tork statute, providing 
that every conveyance made by per¬ 
son who la or will thereby be ren¬ 
dered insolvent is fraudulent as to 
creditors, one having a claim for 
breach of contract for services may 
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authority to the contrary,^ creditor without a 
lien or judgment is generally held to have no right 
in equity to attack as fraudulent a transfer of a cor¬ 
poration’s unencumbered property,except where 
the corporation’s insolvency makes the obtaining of 
a judgment useless or impossible,^ thus bringing in¬ 
to operation the exception, considered infra § 1438, 
to the rule requiring the obtaining of a judgment as 
a condition precedent to the maintenance of a cred¬ 
itor’s suit generally. A creditor having a lien on 
the real estate of the corporation cannot complain 
of the transfer by the corporation as fraudulent, 
since the grantee necessarily takes subject to the 
lien and the creditor may follow the land irrespec¬ 
tive of changes in the title whether honest or oth¬ 


erwise.® A corporation may not sue to set aside its 
own fraudulent conveyance,® and this is true even 
where the stock has passed from those who made 
the conveyance for the corporation into other hands, 
where the present stockholders acquired their stock 
other than by operation of law with notice of the 
conveyance.^ 

Subsequent creditors. While a conveyance made 
with intent to defraud persons to whom the transfer¬ 
ring corporation expects to become indebted imme¬ 
diately or soon thereafter may be avoided by such 
persons, subsequent creditors cannot attack a trans¬ 
fer by a corporation solvent at the time, although 
for an inadequate or even without any considera¬ 
tion, if there is no actual intent to defraud.^ 


C. PREFERENCES 

1. WiiAT Law Governs 


§ 1383. Rules Stated and Applied 

The validity of a preference by a corporation Is to 
be determined by the laws of the state in which it Is 
sought to be enforced and in which the property involved 
is situated, and not necessarily by the laws of the state 
wherein the company was incorporated or the transfer 
was made. 

State laws authorizing or forbidding preferences 
have no extraterritorial force,® but are intended to 


operate only in respect of property subject to the 
control of the courts of the state where the laws 
are in forcc.'^ In accordance with the view that the 
laws of a state forWdding preferences arc not bind¬ 
ing on the courts of another state, and do not af¬ 
fect the rights of the creditors of an insolvent cor¬ 
poration to secure and collect their claims by any 
and all methods known to the laws of such other 


attack such a conveyance.—Pallott 
y. La Salle Hoofing & Shingle Co.. 
264 N.Y.S. 748. 142 Misc. 462, af¬ 
firmed 267 N.Y.S. 946, 236 App.Div. 
888 . 

96. Ariz —^Valley Bank y. Malcom, 
204 P. 207, 23 Ariz. 395. 

99. IT.S.—Commerce Trust Co. v. 
Woodbury, C.C.A.Mo., 77 F.2d 478, 
modifying, D.C., Woodbury v. 
Pickering Lumber Co., 10 P.Supp. 
761, certiorari denied Woodbury v. 
Commerce Trust Co., 56 S.Ct. 134, 
296 U.S. 614, 80 L.Ed. 435. 

Or.—Security Saving.s & Trust Co. v. 
Portland Flour Mills Co., 261 P. 
432, 124 Or. 276. 

Bondholders 

Holders of corporate bonds se¬ 
cured by mortgage are not entitled 
to attack transfer of corporation’s 
property as fraudulent, where prop¬ 
erty transferred was not covered by 
their mortgage and they had ac¬ 
quired no lien on such property.— 
Carson v. Long-Bell Lumber Corpo¬ 
ration, C.C.A.MO., 73 F.2d 397. af¬ 
firming, D.C., Hutson V. Long Bell 
Lumber Co., 1 F.Supp. 468, and cer¬ 
tiorari denied Carson v. Long-Bell 
Lumber Corporation, 55 S.Ct. 352, 
294 U.S. 707, 79 L.Ed. 1242, rehear¬ 
ing denied 66 S.Ct. 606, 294 U.S. 731, 
79 L.Bd. 1261. 

1. Or.—Security Savings & Trust 


Co. V. Portland Flour Mills Co., 
261 P. 432, 124 Or. 276. 

2. Wash —Potvin v. Denny Hotel 
Co., 66 P. 376, 26 Wash. 309. 

3. U.S.—Pigg V. Caspar Co., Va., 
196 F. 177, 116 C,C.A. 9. 

4. U.S.—Pigg V. Casper Co., supra. 

5. US.—MeVay v. Swift, D.C La.. 
24 F.Supp. 200. 

La.—^Vickers v. Toerner, 146 So. 26, 
176 La. 471. 

Tenn.—Memphis Lumber Co. v. Se¬ 
curity Bank & Trust Co., 226 S. 
W. 182, 1*43 Tenn. 136. 

14a C.J. p 895 note 38. 

Tinder New Tork statute, invali¬ 
dating conveyances made w'ith ac¬ 
tual intent to defraud, a subsequent 
creditor cannot attack transfer by 
corporation on this ground unless he 
shows that there was actual Intent 
to defraud him.—In re Campbell’s 
Estate, 299 N.Y.S. 442, 164 Misc. 632. 
Voluntary oonveyanoe 

“Even a voluntary disposal of its 
assets by a corporation, if made 
without fraudulent Intent, cannot be 
questioned by a subsequent credi¬ 
tor.”—Harwood v. Eaton, C.C. A. 
Conn., 68 F.2d 12, 14, certiorari de¬ 
nied Eaton V. Harwood, 64 S.Ct. 716, 
292 U.S. 636, 78 L.Ed. 1489. 

Traiisfsr through Jndioial prooesp 
Where optionee who took option 
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for purchase of realty from corpora¬ 
tion which was required to be ac¬ 
cepted in writing within ninety days 
failed to accept in writing within 
prescribed period, but obtained de¬ 
fault Judgment against corporation 
for breach of contract, optionee had 
no claim against corporation prior 
to entry of default Judgment, and 
hence was not entitled to attack, for 
fraud or otherwise, execution sale 
which was held prior to entry of de¬ 
fault Judgment, except by showing 
that sale was mere simulation and 
that title remained in corporation.— 
MeVay v. Swift, D.C.La., 24 F.Supp. 
200 . 

6. Cal.—McLean v. Tucker, 78 P.2d 
1168, 1171, 26 Cal.App.2d 126, quot¬ 
ing Corpus Juris. 

14a C.J. p 919 note 60. 

7. Pa.—East Side Bank v. Colum¬ 
bus Tanning Co., 16 I’a.Co. 357, af¬ 
firmed 82 A. 639, 170 Pa. 1. 

Oxiglnul or sAoUlary proosodlugs 
In ancillary proceedings in another 
federal circuit, the validity of a pref¬ 
erence must be determined according 
to the statutes of the state in which 
the corporation was incorporated 
where the original bill for a receiver¬ 
ship is pending in a federal district 
court for that state.—Cornelius v. C. 
C. Pictures, Inc., C.C.A.N.Y., 7 F.2d 
308. 
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state, a corporation organized under the laws of a 
state which forbids preferences by insolvent corpo¬ 
rations, but which is doing business solely in anoth¬ 
er state, where all its property is located, and the 
laws of which state permit such preferences, may 
prefer bona fide creditors who are nonresidents of 
the state where the corporation was organized by 
executing judgment notes to them and suffering 
judgment to be taken thereon in the courts of the 
state where the corporation is doing business.* It 
has similarly been held that an insolvent corpora¬ 
tion organized under the laws of a state which per¬ 
mits preferences by insolvent corporations and do¬ 
ing business in another state where its property is 
situated and the laws of which also permit prefer¬ 
ences may execute a valid judgment note in another 
state whose laws prohibit preferences to a resident 
thereof, who is a bona fide creditor with the intent 
that judgment thereon shall be taken in the state 
where the property of the corporation is situated, 
with intent that such property shall be appropriat¬ 
ed to its payment;* and where a corporation is not 
prohibited by its charter from making a preference 
of creditors, the enactment of a .statute in the state 


where it was incorporated forbidding preferences 
does not prevent it from preferring creditors in an¬ 
other state by confession of judgment where that 
method of preference is permitted.^* The law of 
the state in which the consideration arose and 
where, in view of all the circumstances, the indebt¬ 
edness appears to have been payable, will govern, 
even though checks in payment were drawn on a 
bank in another state.^^ 

A mortgage by an insolvent corporation covering 
property in a state other than that in which it was 
created for the purpose of preferring creditors is 
not enforceable in that state if the laws thereof for¬ 
bid preferences, although the laws of the state in 
which the corporation was created and in which the 
mortgage was executed do nol.^* However, it is 
held that an action, based on fraud, to invalidate a 
preferential transfer and compel an accounting for 
the property involved may be maintained in the 
state where the company was incorporated even 
though the property was situated and the transfer 
was made in another state, the transfer being none 
the less fraudulent on that account.^* 


2. i^KEFERENCKS BT ACT OF COBPORATION 


§ 1384. In Absence of Special Statutes 

The validity, in the absence of special statutes, of 
a preference by the act of a corporation is consid¬ 
ered below in §§ 1385-1392. 

§ 1385. - General Rules 

There are two diametrically opposed rules as to the 
right of a corporation which is insolvent, but whose prop¬ 
erty Is not in the custody of the law, to prefer some 
creditors over others in the absence of an applicable pro¬ 
hibitory statute and in the absence of fraud, collusion, or 
bad faith. The majority rule, which puts a corporation 
on the same plane as an Individual In this respect, Is In 


favor of the right, while the minority rule, which rests 
on the trust fund doctrine and its application to prefer¬ 
ences, denies the right. 

Til the absence of an applicable prohibitory stat¬ 
ute in force at the time and in the absence of fraud, 
collusion, or bad faith, a corporation which is in¬ 
solvent, but whose property is still in its hands and 
under its control, rather than under the control of a 
court, may, according to the weight of authority, dis¬ 
pose of its assets so as to prefer favorite creditors, 
although the result may be to leave nothing for oth¬ 
ers who stand on a footing equally meritorious,^^ the 


8 . Ohio.—^Kit Carter Cattle Co v. 
McOillin, 21 Ohio Cir.Ct. 210, 215, 
11 Ohio CirDec. 413. 

Blffhts of attaching creditor of an 
Insolvent corporation are governed by 
the laws of the slate where the prop¬ 
erty of the corporation is situated 
and attached, and not by the laws of 
the state of the domicile of the cor¬ 
poration.—Loudoun Nat. Bank of 
Lee.sburg v. Continental Trust Co., 
180 S.E. 548. 164 Va. 536. appeal dis¬ 
missed Moran v. London Nat. Bajik 
of Leesburg. Va., 56 S.Ct. 597, 297 
U.S. 69$. 80 L.Ed. 988. 

9. Ohio.—Youngstown First Nat. 
Bank v. McKinney. 16 Ohio Cir.Ct. 
80, 9 Ohio Cir.Dec. 1. 

10. Pa.—Palrpoint Mfg. Co. v. Phil¬ 
adelphia Optical & Watch Co.. 28 
A. 1003, 161 Pa. 17. 


11. Or.—Rtcrrctt v. Stoddard Lum¬ 
ber Co, 46 P2d 1023, 150 Or 491. 

12. Tex —Fowler v. Bell, 37 S.W. 
10.'’j8, 90 Tex. 150, 69 Am.S.R. 788, 
39 LR.A. 254. 

13. N.Y —McQueen v. New, 33 N.Y. 
S. $02. 87 Hun 206. 

• 

14. U.S—Mercantile Home Bank & 
Trust Co. V U. S.. C.C A.Mo., 96 F. 
2d 655, certiorari denied U. S 
Fidelity & Guaranty Co. v. Mercan¬ 
tile Home Bank & Trust Co., 69 S. 
Ct. 71—Cory Mann George Corpo¬ 
ration V. Old, C.C.A.Va.. 23 F 2d 
803. 

Del.—Pennsylvania Co. for Insur¬ 
ances on Lives and Granting An¬ 
nuities V. South Broad St. Theatre 
Co., 174 A. 112. 20 Del.Ch. 220— 
Asmuasen v. Quaker City Corpora¬ 
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tion, 156 A. 180. 181, 18 Del Ch. 28. 
quoting Corpus Juris. 

Ind.—Miller v. First Nat. Bank. 1 
N E 2d 671, 103 Ind.App. 99—Trails 
V. Porter, 158 N K. 234, 86 Ind.App. 
369. 

Mass.—Co.*«mopolitan Trust Co. v S. 
L. Agoos Tanning Co., 139 N.E. 
K06, 245 Mass. 69. 

Mo.—Johnson v. United Rys. Co. of 
St Louis, 219 S.W. 38, 281 Mo. 90 
—Russe & Burgess v Miesner 
Lumber & Mfg. Co., App., 243 S W. 
.353. 

Mont.—Mieyr v. Federal Surety Co. 
of Davenport, Iowa, 34 P.2d 982, 97 
Mont. 503, certiorari granted Clark 
V. Williard, 65 S Ct. 118, 293 US. 
646, 79 L.Ed. 650. affirmed 65 S.Ct. 
356. 294 U S 211, 79 L.Ed. 865. 98 
A.L.R. 847. 
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corporation being deemed to have the same right, in its business has no power to prefer particular cred- 
this respect, as an individual debtor.^® A contrary itors.^® 

rule, however, is adopted in a number of jurisdic- Trust fund doctrine. According to the trust fund 

t ij ^ !.• 1 .- 1 . • doctrine, the capital stock and other property or 

tions wherein it is held that a corporation which is ' 7 , 

assets of a corporation constitute a trust fund for 

insolvent or is dealing with its funds in contempla- the benefit of its creditors,IT present or subse- 
tion of insolvency and not in the ordinary course of quent,!® and such doctrine applies whether credi- 


N.D.—Smith v. Kornkven, 256 N.W. 
210, 64 N.D. 789—Lyness v. J. L. 
KuRke Realty Co.. 209 N.W. 993, 64 
N.D. 479, 48 A.L.R. 474. 

Va.—Ashworth v. Hagan Kstates, 
181 S.E. 381. 161 Va. 151—Beck v. 
Semones' Adm'r. 184 S.E. 677, 146 
Va. 429. 

14a C.J. p 896 note 60. 

Fair prafaraaoa is permissible.— 
Brownley v. Peyser, 98 F.2d 337, 69 
App.D.C. 68. 

Dsslffa to doArand aad daiay the 

complaining creditor is essential to 
relief in equity.—U. S. Rubber Co. 
V. American Oak Leather Co.. Ill., 21 
S.Ct 670, 181 U.S. 484, 47 L.Ed. 938. 

iBta Del.—^Asmussen v. Quaker City 
Corporation. 166 A. 180, 18 Del.Ch. 
28. 

Md.—^Hammond v. Lyon Realty Co., 
163 A. 480, 163 Md. 442. 

Mass.—Cosmopolitan Trust Co. v. S. 
L. Agoos Tanning Co.. 189 N.E. 806, 
245 Mass. 69. 

Mont.—Mleyr v. Federal Surety Co. 
of Davenport. Iowa, 84 P.2d 982, 
97 Mont. 603, certiorari granted 
Clark V. Williard. 66 S.Ct. 118, 298 

U. S. 646. 79 L.Ed. 650. affirmed 66 
S.Ct. 856. 294 U.S. 211, 79 L.Ed. 
866. 98 A.L.R. 847. 

N.J.—Glauberman v. Bergenline 
Trust Co., 166 A. 766, 108 N.J.Eq. 
631. 

14a C.J. 897 note 63. 

16. S.C.—Rice V. City of Columbia, 
141 S.B. 705, 143 B.C. 516. 

S.D.—Smee School Dlst. No. 4 of 
Corson County v. Salzsie^ler, 267 
N.W. Ill, 63 S.D. 168—Blomquist 

V. Southern Minnesota Joint Stock 
Land Bank of Redwood Falls, 
Minn., 220 N.W. 876, 53 S.D. 414— 
Farmers' Sav. Bank v. Bergin, 216 
N.W. 597, 52 S.D. 1. affirmed 220 N. 

W. 859, 53 S.D. 396. 

Tex.—Dockery v. Hanan, Clv.App., 
54 S.W.2d 1017, error refused. 
Wash.—Seattle Ass'n of Credit Men 
V. Bank of California, Nat. Ass’n, 
80 P.2d 972, 177 Wash. 180— 
Sterrett v. White Pine Sash Co., 
30 P.2d 666, 176 Wash. 663, fol-i 
lowed in Sterrett v. Deer Park 
Lumber Co., 30 P.2d 667. 176 Wash. 
705, and Sterrett v. Western Pine 
Mfg. Co., 30 P.2d 668, 176 Wash. 
704—May v. Rudell, 270 P. 1041, 
149 Wash. 892—Woods v. Metro¬ 
politan Nat. Bank, 218 P. 266, 126 
Wash. 346, affirmed 284 P. 672, 133 


Wash. 700—Rosling v. O. E. Evans 
Co., 212 P. 151. 123 Wash. 93. 

14a C.J. p 897 note 62. 

Frefevenee is voidaUSt but not 
void ab initio, where evidence is 
necessary to establish the facts.— 
McElroy v. Puget Sound Nat. Bank. 
288 P. 241, 157 Wash. 43. 

17. U.S.—In re Wolf Mfg. Indus¬ 

tries, C.C.A.Ind., 66 F.2d 64—Wil¬ 
liams V. Brownstein, D.C.Me., 1 F. 
2d 470. 

Ala.—Lowry v. Williams, 168 So. 436, 
232 Ala. 386—48th St. Inv. Co. v. 
Fairfleld-American Nat. Bank. 134 
So. 803. 223 Ala. 44—Adams v. 
Perryman & Co., 80 So. 863, 202 
Ala. 469. 

Ariz.—Valley Bank v. Malcolm, 204 
P. 207, 23 Arlz. 396. 

Ark.—Wilson v. Lucas, 47 S.W.2d 8. 
185 Ark. 183. 

Ill.—William B. Dee Co. v. Proviso 
Coal Co.. 126 N.E. 24, 290 111. 262, 
reversing 212 Ill.App. 420. 

Ind.—Valhalla Memorial Park Co. v. 
Lowery, 199 N.E. ,247. 209 Ind. 423 
—Cring V. Sheller Wood Rim Mfg. 
Co., 183 N.E. 674, 98 Itid.App. 310. 
Iowa.—^Andrew v. American Sav. 
Bank & Trust Co. of Davenport, 
258 N.W. 921, 219 Iowa 1059—Shu- 
gart V. Maytag, 176 N.W. 886. 188 
Iowa 916. 

Ky.—^American Railway Express Co. 

V. Commonwealth. 228 S.W. 433, 
190 Ky. 636, certiorari granted 42 
S.Ct. 47, and error dismissed Amer¬ 
ican Ry. Express Co. v. Common¬ 
wealth of Kentucky, 44 S.Ct. 4, 263 
U.S. 674, 68 L.Ed. 500. 

Mich.—Polish American Pub. Co. of 
Detroit V. Wojcik, 273 N.W. 771, 
280 Mich. 466—Gledhill v. Fisher & 
Co.. 262 N.W. 871, 272 Mich. 358, 
102 A.L.R. 1042. 

Mo.—Strong v. Frerichs, App., 116 S. 

W. 2d 638—Livingston v. Adams, 48 
S.W.2d 836. 226 Mo.App. 824. 

N.T.—Cross V. Beguelin, 169 N.E. 378, 
252 N.Y. 26?. affirming 236 N.Y.S. 
336, 226 App.Div. 349—Topken, Lor- 
ing & Schwartz v. Schwartz, 168 N. 
E. 735, 249 N.Y. 206, 66 A.L.R. 1179, 
reversing 227 N.Y.S. 661, 228 App. 
Dlv. 328—Moak v. Vet. 223 N.Y.S. 
247, 221 App.Div. 289—^Abbott v. 
National Gravure Circuit, 192 N. 
Y.S. 440, 200 APP.D1V. 47—Sherill 
Hardwood Lumber Co. v. New 
York Bottle Box Co., 195 N.Y.S. 22. 
118 Misc. 636. 

N.C.—Hood ex rel. North Carolina 
Bank & Trust Co. v. North Caro¬ 
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lina Bank & Trust Co., 184 S.E. 
51, 209 N.C. 367. 

R.I.—<JleveIand v. Jencks Mfg. Co., 
171 A. 917, 54 R.I. 218. 

Tex.—Thompson v. First State Bank 
of Amarillo, Clv.App., 189 S.W. 116, 
affirmed 211 aW. 977, 109 Tex. 
419. 

Wash.—Hemrich v. National Bank 
of Commerce. 251 P. 774, 141 Wash. 
483—Melville v. Rhodes, 239 P. 
660. 136 Wash. 220—P. B. Yates 
Mach. Co. v. Lakin, 192 P. 982. 
118 Wash. 46, 12 A.L.R. 243. 
in hands of dlrsotors 

(1) Corporate assets are a trust 
fund in the hands of the directors — 
Barden v. A. H*»11or Sawdust Co., 215 
N.W. 364, 240 Mich. 649. 

(2) To the extent to which the as¬ 
sets of a corporation may be regard¬ 
ed as a trust fund for its creditors, 
the directors are the trustees of 
those assets for the creditors.—John¬ 
son v. United Rys. Co. of St. Louis. 
219 S.W. 38. 281 Mo. 90. 

Ultimata aaonrity and payment of all 
oradltora 

Capital stock is Intended as a fund 
for the ultimate security and pay¬ 
ment of all creditois.—Small v. Sul¬ 
livan, 157 N.E. 261, 245 N.Y. 343. 
modifying 219 N.Y.S. 84, 218 App. 
Dlv. 612, reargument denied 167 N.H 
883, 245 N.Y. 621. 

Fzimary application 

A corporation's assets are prima¬ 
rily applicable to payment of its 
debts.—^Levy v. Strengs Dye Works, 
270 N.Y.S. 4, 150 Misc. 670. 

Partionlar elaasas of coiporattona 

(1) The trust fund doctrine ob¬ 
tains in Florida in so far as corpora¬ 
tions organized under the 1925 stat¬ 
ute are concerned.—Gray v. Standard 
Dredging Co., 149 So. 733, 109 Fla. 87, 
111 Fla. 149. 

(2) A membership corporation not 
being operated for profit, there is 
no occasion for treating its capital 
funds as a trust fund for creditors.— 
Keeler v. New York Hide Exchange, 
247 N.Y.S. 482, 231 App.Div. 450. 

18. U.S.—In re Bay Ridge Inn, C.C. 
A.N.Y., 98 F.2d 86. 

N.Y.—New York Credit Men’s Ass’n 
V. Harris, 11 N.Y.S.2d 436, 170 
Misc. 988. 

Frospeotlve creditors 

One cannot incorporate an estab¬ 
lished business of his own, continue 
to own and control it, and put the 
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tors are secured or unsecured and the creditors 
have an equitable lien thereon or a right of priority 
of payment out of it ,20 with a right, where it has 
been diverted or transferred, to pursue it into who- 
soever’s hands it can be traced and subject it to the 
payment of their claims ,21 unless it has passed to a 
bona fide purchaser for a valuable consideration .22 
It is generally conceded that the doctrine is applica¬ 
ble as between creditors and stockholders to the ex¬ 


tent that creditors are entitled to payment of their 
claims before any part of the corporate assets is 
withdrawn by, or distributed among, stockholders,23 
as well as in cases where the corporation is insol¬ 
vent, dissolved, or in the process of dissolution and 
its assets are in the possession of, and are being 
administered by, a court of equity for purposes of 
liquidation and distribution.24 Indeed, according to 
some general expressions, the doctrine is applicable 


corporation’s assets beyond the reach 
of prospective creditors.—Dollar 
Cleansers and Dyers v. MacGregor. 
161 A. 159, 163 Md. 105. 

divergent authority aa to aubsequent 
oredltora 

(1) It has been held that a trans¬ 
fer of property by a corporation, 
even if void as to existing creditors 
of the corporation. Is not void as 
against subsequent creditors, if not 
made for the purpose of defraud¬ 
ing those who might become credi¬ 
tors.—Cohen v. George, 101 S.E. 803. 
149 Ga. 701. 

<2) As a general rule a creditor, 
Whether prior or sulisequent to a 
diversion of the corporate property 
or assets, is protected by the trust 
fund doctrine: but equity will im¬ 
press a trust on a particular a.sset 
only in favor of creditors who in fact 
or by presumption of law can be said 
to have relied on that asset when 
they extended credit; and a creditor 
who did not advance money until 
after he had investigated the af¬ 
fairs of the company and acquired 
knowledge of a diversion of funds 
cannot be said to have relied on any 
right of action on the part of the 
corporation for the diversion as part 
of its assets—Heinrich v. National 
Bank of Commerce, 251 F. 774, 141 
Wash. 483. 

19. N.Y.—Globe Indemnity Co, v 
Park-Lcxlngton Corporation, 277 
NY.S. 407, 154 Misc. 854. 

90l U.S.—Gaskins v. Bonflls, C C A. 
Colo.. 79 P.2d 352, modifying, DC., 
8 F.Supp. 832, mandate construed. 
C.C.A.. 85 P.2d 672—Williams v. 
Brownstein. D.C.Me., 1 F.2d 470. 
Ala.—Dowry v. Williams, 168 So. 436, 
232 Ala. 386—Adams v. Perryman 
& Co.. 80 So. 853. 202 Ala. 469. 
Iowa.—Hoyt v. Hampe. 214 N.W. 
718, 206 Iowa 206, rehearing denied 

220 N.W. 45, 206 Iowa 206. 
N.Y.—Moak v. Vet. 223 N.Y.S. 247, 

221 App.Dlv. 289—Sherill Hard¬ 
wood Dumber Co. v. New York 
Bottle Box Co., 195 N.Y.S. 22, 118 
Misc. 636. 

fll. U.S.—U. S. V. Oscar Prommel & 
Bro., C.C.A.N.Y., 50 F.2d 73, cer¬ 
tiorari denied Prommol Uealty & 
Investment Co. v. U. S., 52 S.Ct. 25, 
284 U.S. 647, 76 D.Bd. 549—Wil¬ 


liams V. Brownstein, D.C.Me., 1 P. 
2d 470. 

Ala—Perrlne Sawmill Co. v. Powell, 
93 So. 33. 207 Ala. 447. 

Del —Berwick v. Associated Gas & 
Electric Co., 174 A. 122, 20 Del. 
Ch. 265. 

Iowa.—Andrew v. American Sav. 
Bank & Trust Co. of Davenport. 
258 N.W. 921, 219 Iowa 1069—Gib¬ 
son V. American By. Express Co., 
193 N.W. 274. 195 Iowa 1126. 

Ky.—American Railway Express Co. 
v, Commonwealth, 228 S.W. 433. 
190 Ky. 636, certiorari granted 42 
S Ct. 47, and writ of error dis¬ 
missed American Ry. Express Co. 
V. Commonwealth of Kentucky, 44 
S.Ct. 4, 263 U.S. 674. 68 D.Ed. 
500. 

N.Y.—Sherill Hardwood Dumber Co. 
V. New York Bottle Box Co., 195 
N.Y.S 22, 118 Misc. 636. 

N.C—Everett v. Carolina Mortg. Co., 

1 SE,2d 109, 214 N.C. 778. 

Pull value of asset* 

Even though he may have a right 
of contribution, the liability of a 
stockholder receiving corporate as- j 
seta Impressed with a trust for the 
payment of corporate debts extends 
to the full value of such assets.— 
Phillips V. Commissioner of Internal 
Revenue, C.C.A., 42 P.2d 177, certio¬ 
rari granted 51 S.Ct. 82, 282 U.S. 
828. 75 DEd. 738, affirmed 51 S.Ct. 
608, 283 U.S. 589, 75 DEd. 1289. 

32. U.S.—^Williams v. Brownsleln, 
D C.Me., 1 F.2d 470. 

Conn.—Davis v. Hemming, 127 A. 

514, 101 Conn. 713, 39 A.D.R. 133. 
Iowa.—Andrew v. American Sav. 
Bank & Trust Co. of Davenport, 
268 N.W. 921, 219 Iowa 1059—Ger¬ 
man Ameri<*an State Bank of 
Chaleo, Neb., v. Farmers’ & Mer¬ 
chants’ Sav. Bank of Didderdalc, 
211 N.W. 386, 203 Iowa 276. 

N.Y.—Sherill Hardwood Dumber Co. 
V. New York Bottle Box Co., 195 
N.Y.S. 22, 118 Misc. 636. 

23. U.S.—Gaskins v. Bonflls, C.C.A. 
Colo., 79 F 2d 352. modifying, D.C., 
8 F.Supp. 832, and mandate con¬ 
strued 86 F.2d 676—Robinson v. 
Wangemann, C.C.A.Tex, 75 F.2d 

756—U. S. v. Pann. D.C.Cal., 23 F 
2d 714, affirmed, C.C.A., 44 F.2d 
321. 

Ala.—Dowry v. Williams, 168 So. 436, 
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232 Ala. 386—^Adams v. Perryman 
& Co.. 80 So. 853. 202 Ala. 469. 

Del.—Asmussen v. Quaker City Cor¬ 
poration, 156 A. 180. 18 Del.Ch. 
28. 

HI.—Dinden Bros. v. Practical Elec¬ 
tricity & Engineering Pub. Co., 140 
N.E. 874, 309 Ill. 132. 

Iowa.—Hoyt v. Hampe. 214 N.W. 718. 
206 Iowa 206, rehearing denied 220 
N.W. 46, 206 Iowa 206—Gibson v. 
American Ry. Express Co., 193 N. 
W. 274, 195 Iowa 1126. 

Miss.—Frazier v. Zachariah, 164 So. 
893, 174 Miss. 378. 

N.Y.—Sherill Hardwood Dumber Co. 
V. New York Bottle Box Co., 196 
N.Y S. 22. 118 Misc. 636. 

N.C.—Teague v. Teague Furniture 
Co., 161 S.E. 530, 201 N.C. 803. 

Coutraot 

The incurring of debts by a corpo¬ 
ration gives rise to a contract with 
the creditors that the capital stock 
shall not be withdrawn or applied 
otherwise than on their demands un¬ 
til the demands of all creditors, are 
satisfied.—Bancroft v. Taylor, C.C. 
A.Fla., 91 P.2d 679—Quinn-Marshall^ 
Co. v. McDaniels Co., D.C.N.C., 5 F.* 
Supp. 937. 

24 . U.S.—U. S v. Butterworth-Jud- 
son Corporation, N.Y., 46 S.Ct. 179, 
269 U.S. 504. 70 D.Ed. 380, revers¬ 
ing, C.C.A., Hay Foundry & Iron 
Co. V. Butterworth-Judson Corp., 
9 F.2d 1018, certiorari granted U. 
S. v. Butterworth-Judson Corp., 45 
S.Ct. 640, 268 U.S. 687, 69 D.Ed. 
1167—Hentachel v. Fidelity & De¬ 
posit Co. of Maryland, C.C.A.Mo., 
87 F.2d 833—Coricll v. Morris 
White, Inc., C.C.A.N.Y., 64 P.2d 
255, certiorari denied National 
Surety Co. v. Coriell, 52 S.Ct. 678, 
286 U.S. 553, 76 D.Ed. 1288, and 
certioVari granted 52 S.Ct. 578, 286 
U.S. 537, 76 D.Ed. 1276. Reversed 
on other grounds 53 S.Ct. 678, 289 
U.S. 426, 77 D.Ed. 1300, 88 A.D.R. 
1231—Hon V. State Commercial & 
Savings Bank, D.C.Ill., 37 F.2d 907, 
affirmed, C.C.A., American Bank & 
Trust Co. V. Hon, 48 F.2d 588— 
Taylor v. Spurway, D.C Fla., 16 F. 
Supp. 566. 

Del.—Asmussen v. Quaker City Cor¬ 
poration, 156 A. 180, 1» Del.Ch. 
28. 
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when the corporation is insolvent and in states 
wherein the minority rule that an insolvent corpo¬ 
ration cannot prefer particular creditors obtains, 
the trust fund doctrine is in force, as a part of the 
common law of those states, in so far as prefer¬ 
ences are concerned, it being settled by the deci¬ 
sions of the courts of those states that the assets 
of an insolvent corporation constitute in equity a 
trust fund pledged to the payment of all its debts 
ratably and equally without preference among cred¬ 
itors of the same class.^® However, in jurisdictions 
adhering to the majority rule that an insolvent cor¬ 
poration, whose assets arc not under the control of 
a court of equity, may prefer a creditor, the trust 
fund doctrine cither docs not obtain or it is restrict¬ 


ed or limited so as not to be applicable among cred¬ 
itors or to prohibit a preference of some creditors 
over others27 where the corporate assets have not 
been drawn within the administrative power of 
courts or statutory agencies for liquidation and dis- 
tribution.28 Under the operation of the majority 
rule the assets of the corporation, although it is in¬ 
solvent, are not a trust fund for its creditors in any 
sense other than that in which the assets of a part¬ 
nership or of an individual are a trust fund for its 
creditors,29 and the creditors of the corporation 
have no equitable charge or lien or equitable title in 
any sense different from that which an individual 
or partnership creditor has in or upon the properly 
of an individual or partnership debtor.^o 


Mich.—Grand Rapids Trust Co. v. 
Carpenter, 201 N.W. 882. 229 Mkh. 
582. 

Pa.—Stone v. New Schiller Build¬ 
ing & Boan Ass’n, 153 A. 758, 302 
Pa. 644. 

Assets of insolvent corporation in 
hands of receiver 

U.S.—Century Building: & Loan Ass*n 

V. Wiokersham, C.C.A.Tex,, 75 F. 
2d 812—Clark Car Co. v. Clark, 
C.C.A.Pa., 48 P.2d 169. 

Ala.—First Nat. Bank v. Green, 128 
So. 394. 221 Ala. 201. 

Iowa.—State v. Assoi’iated Packing: 
Co, 227 N.W. 627, 210 Iowa 754, 71 
A.L.R. 91. 

Kan.—Clark v. Pargeter, 52 P.2d 617, 
142 Kan. 781. 

25 . U.S.—General Finance Corpora¬ 
tion V. Keystone Credit Corpora¬ 
tion. C.CA.Va., 50 F2d 872, cer¬ 
tiorari denied Adams v. Keystone 
Credit Corporation, 62 S.Cl. 201, 
284 U S 684. 76 T..Ed. 578—Lytle v. 
Andrew.s, C.C.A.Iowa, 34 F.2d 262, 
affirming. D.C., Andrews v. Lytle, 
27 F.2d 898—Sweet v Lang. C.C.A. 
Minn., 14 F.2d 762. affirming, D.C., 
14 F.2d 758—Qulnn-MarshaJl Co. v. 
McDaniels Co., D C.N.C., 5 F.Supp. 
937. 

Or.—^Amacher v. Western Realty 
Corporation, 38 P.2d 64, 148 Or. 
611. 

S C.—Rice V. City of Columbia, 141 S. 

E 705, 143 S.C. 516. 

Wash —Sterrett v. White Pine Sash 
Co., 30 P.2d 665. 176 Wash. 663, fol¬ 
lowed in Sterrett v. Deer Park 
Lumber Co.. 30 P.2d 667. 176 Wash. 
705, and Sterrett v. Western Pine 
Mfg. Co.. 30 P.2d 668, 176 Wash. 
704—May v. Rudell, 270 P. 1041. 
149 Wash. 393—Gaunce v. Schoder, 
261 P. 393. 145 Wash. 604. 

Vnad for hensfit of imssoiirsd cred¬ 
itors 

An insolvent corporation cannot 
transfer more of its property to a 
lien creditor than is reasonably nec¬ 
essary to satisfy the indebtedness 
held by such creditor; the remain¬ 


der of Its property is a trust fund 
in which all unsecured creditors are 
entitled to share.—People’s State 
Bank of Tyler v. Monsey Oil Co., 
TexComApp., 11 S.W.2d 507, affirm¬ 
ing, Civ.App., 297 S.W. 885. 

Fiduciary r^ation of directors to 
creditors 

The directors of an Insolvent cor¬ 
poration occupy toward the creditors 
thereof a fiduciary relation in that 
the corporation's properties consti¬ 
tute a fund for the payment of the 
corporation’s debts, and they are 
charged with maintaining its In¬ 
tegrity and managing it to the best 
Interests of the creditors. 

Fla —Guaranty Trust & Savings 
Bank v. U. S. Trust Co., 103 So. 
620, 89 Fla. 324—Beach v. William¬ 
son, 83 So. 860, 78 Fla. 611, 9 
A.L.R. 1438. 

Iowa.—-Hoyt v. Hampe, 214 N.W. 718, 
206 Iowa 206, rehearing denied 220 
N.W. 46. 206 Iowa 206. 

Md—Pritchard v. Myers, 197 A. 620, 
116 A.L.R. 775. 

N.J.—Whitfield v. Kern, 192 A. 48, 
122 N J.Eq. 332, reversing 184 A. 
333. 120 N.J.Eq 115. 

86. S D.—Smee School Dist. No. 4 of 
Corson County v. Salzsiedler, 267 
N.W. Ill—Smith V. McCowan, 244 
N.W. 891, 60 S.D. 604—Parmers’ 
Sav. Bank v. Bergin, 216 N.W. 597, 
62 S.D. 1, affirmed 220 N.W. 859, 
53 S D. 396. 

Wash.—Post v. Fischer, 71 P.2d 659, 
191 Wa.sh. 677—Sc*attlc Ass’n of 
Credit Men v. Bank of California, 
Nat. Ass’n, 30 P.2d 972, 177 Wash. 
130—Sterrett v. White Pine Sash 
Co., 30 P.2d 665. 176 Wash. 663, 
followed In Sterrett v. Deer Park 
Lumber Co, 30 P.2d 667, 176 Wash. 
705, and Sterrett v. Western Pine 
Mfg. Co., 30 P.2d 668, 176 Wash. 
704—Dysart v. Colonial Fire Un¬ 
derwriters of Nat. Fire Ins. Co., 
254 P. 240, 142 Wash. 601—Terhune 
v. Weise, 231 P. 954, 132 Wash. 
208, 38 A.L.R. 94—Woods v. Metro¬ 
politan Nat. Bank, 218 P. 266, 126 
Wash. 846, affirmed 234 P. 672. 133 
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Wash. 700—^Rosling v. O. E. Evans 
Co.. 212 P. 161, 123 Wash. 93— 
Loudenback & Mills v. Bohlke, 211 
P. 891, 123 Wash. 75. 

14a C.J. p 898 note 58. 

From the date of its aeenred in- 
■olveaoy. the assets of an insolvent 
corporation become a fixed trust fund 
for equal pro rata distribution among 
its creditors.—Nickey Bros v. Lons¬ 
dale Mfg. Co., 258 S W 776. 149 Tenn. 
391—Mechanics’ Bank & Trust Co. 
v. Knoxville, S. & K Ry. Co., 251 S. 

W. 906, 148 Term. 113. 
ar. Cal.—Dominguez Land Corpora¬ 
tion V. Daugherty, 238 P. 703, 196 
Cal. 468—Patek v. California Cot¬ 
ton Mills, 40 P.2d 927, 4 Cal.App 
2d 12. 

Conn.—Bassett v. City Bank & Trust 
Co., 165 A. 557, 116 Conn. 617. 

Del.—Asmussen v. Quaker City Cor¬ 
poration, 156 A. 180. 18 Del.Ch. 
28. 

14a C.J. p 897 note 64. 

88 . Cal.—Dominguez Land Corpora¬ 
tion v. Daugherty, 238 P. 703, 196 
Cal. 468. 

Fla.—Hayes v Belleair Development 
Co., 162 So. 698, 120 Fla. 326. 

14a C.J. p 898 note 57. 

Ziimited effect of rule 

“The assets of a corporation are 
probably not a real trust fund for 
the benefit of its creditors until the 
actual appointment of a receiver, but 
this does not prevent equity from 
surrounding the conveyance away by 
a corporation of all or substantially 
all of its assets with certain safe¬ 
guards for the benefit of creditors.”— 
Erhard v. Boone State Bank of 
Boone, Iowa, C.C.A.Iowa, 65 F 2d 48, 
64, reversing, DC., 3 F.Supp. 463. 

89. U.S.—Meikle v. Export I^umber 
Co,. C.C.A.Or.. 67 F.2d 301. 

Okl.—Porter v. Rott, 243 P. 160, 116 
Okl. 3. 

14a C.J. p 898 note 65. 

30. U.S.—Meikle v. Export Lumber 
Co., C.C.A.Or., 67 F.2d 301. 

Cal.—Delaney Producing & Refining 
Co. V. Crystal Petroleum Products 
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§ 1386. Extent and Limitations of Rules 
in General 

, The trust fund doctrine and the rules relating to 
preferences have limits beyond which they are not ap¬ 
plicable. Insolvency Is necessary to their application; 
and good faith Is essential to the application of the ma¬ 
jority rule allowing, although not to the minority rule 
denying, preferences. 

There arc cases in which the trust fund doctrinc^i 
or a rule relating to preferences^? is immaterial, in¬ 
applicable, or not involved, the most common of 
which arises when the corporation is solvent at the 
time of the transaction in question.33 Even though 
the corporation subsequently becomes insolvent, an 
act done when it is solvent and not in the expecta¬ 
tion of insolvency cannot be attacked but a 
mortgage given when the corporation is insolvent to 
secure an antecedent loan made when the corpora¬ 
tion was solvent is not saved from invalidity as a 
preference by the fact that, at the time of the mak¬ 


ing of the loan, there was an unenforceable under¬ 
standing for the giving of security if the loan was 
not speedily repaid.36 A preference may be void¬ 
able when given by a corporation which cannot con¬ 
tinue in the discharge of its corporate functions be¬ 
cause of insolvency and in some states a corpo¬ 
ration is deemed insolvent, so as to make a payment 
by it to a creditor an improper preference, when 
it is unable to meet its obligations as they mature in 
the ordinary course of business but in other 
states there must be some overt and positive act of 
insolvency and, as noted infra § 1387, both in¬ 
solvency and a cessation of business are essential, 
in some jurisdictions, to render applicable the trust 
fund doctrine and a rule forbidding preferences. 

Except in some jurisdictions,^^ the common-law 
minority rule denying the right of an insolvent cor¬ 
poration to prefer a creditor is, in the absence of 
statutory modification, applicable when the corpora- 


Corporation, 264 P. 621, 88 Cal.App. 
784. 

Okl—-Porter v. Rott, 248 P. 160, 116 
Okl. 3 

14a C J p 808 note 66. 

31. Statutory preferred lieu 

The trust fund doctrine docs not 
apply in the case of a lien which is 
made a preferred lien by statute and 
may bo aa.serted whether the com¬ 
pany 18 solvent or insolvent at the 
time it is (lied—Llo^d v. Sichler, 162 
P. 979, 94 Wash. 611. 

Debts of transferee 

The property of a corporation does 
not constitute a trust fund in the 
hands of a transferee for the pay¬ 
ment of his creditors.—McNeal Pipe., 
etc., Co. V. Bullock. 34 A 594. 174 
Pa. 93. 

32. Conveyance after mortgage 

(1) Although a conveyance is made 
when the corporation is ln.solvcnt, 
it may be sustained where its oper¬ 
ation is merely to transfer in abso¬ 
lute payment of a debt property 
which has been previously conveyed 
as a security for the same debt at 
a time when the corporation was sol¬ 
vent. 

Ala.—O'Conner Min. Co. v. Coosa 
Furnace Co. 10 So. 290, 96 Ala. 
614. 36 Am.SH. 251. 

Wash.—Klosterrnan v. Mason County 
Cent. R. Co., 36 P. 136, 8 Wash. 
281 

(2) A conveyance by an Insolvent 
corporation of mortgaged property, 
at its full value, to one who is lia¬ 
ble for the payment of the mortgage, 
docs not constitute a preference.— 
Klosterrnan v. Mason County Cent. R. 
Co., supra. 

Booonvoyanoo aftar void oonvoyanoo 

W^here a conveyance from one cor¬ 
poration to another was void, a re- 

10 C.J.S.—70 


conveyance to the grantor is not 
fraudulent as to one who had in the 
Miermlime obtained a Judgment 
against the grantee on an obligation 
which accured prior to the original 
conveyance—Summers v. Glenwood 
Gold, etc, Min. Co., 86 N.W. 719. 16 
SD 30 

Favorable sale to creditor 

Where a corporation W’as insolvent 
and unable to continue its busines.*.. 
a sale of all its property to its two 
largest creditors, who did not par¬ 
ticipate in the promises made by 
other creditors to the trustees if they 
consented to the sale, and who re¬ 
ceived thereby property whose value 
in excess of the amount they paid 
yielded them «*i smaller return on 
their claims than the other creditors 
rect-ived in dividends from the pur- 
cha.se price in which the purchasers 
did not share, will not be set aside, 
there being no .sound reason for dis¬ 
turbing It and the company having 
acquired thereby more for the bene¬ 
fit of Its creditors than could have 
been acquired by any other disposi¬ 
tion of the property.—Homan v. Fir 
Products Co. 212 P. 240, 123 Wash. 
260 

Adjustment for ogual benefit of nn- 
seoured creditors 

There is no objectionable prefer¬ 
ence where, in receivership proceed¬ 
ings, there is an adjustment of a 
claim of a secured creditor for the 
general advantage of all unsecured 
creditors and one creditor is not 
favored over others standing on an 
equal footing.—Hauer v. Appalachian 
Gas Corporation, 167 A. 839, 19 Del. 
Ch. 283. 

33. U.S.—In re Federal Coal Co., D. 

C.Ky., 31 F.2d 376, affirmed, C.C.A.. 

Cory V. Hamilton Nat. Bank, 31 F. 

2d 379—U. S. V. Armstrong, C.C.A. 
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Okl., 26 F.2d 227—Sweet v. Lang. 
I>CMinn., 14 F 2d 758. affirmed, C. 
C.A.. 14 F2d 762 —TT s. v. Barber. 
n.CMd, 25 F.Supp. 197. 

Cal —Dominguez Land Corporation v. 

Daugherty, 238 P 703, 196 Cal 468. 
NJ—Whitfield v. Kern, 192 A. 48, 
122 NJEq 332, reversing 184 A. 
333. 120 N.J.Kq 113. 

I’fl—Allen V. Marshall, 144 A. 77, 
294 Pa. 185 

W Va—Wyoming Coal Sales Co. v. 
Smith-Po<'ahontas Coal Co. 144 S. 
E 410, 106 WVa 610, 62 A L.R. 
740. 

Wis.—Schmitz V. Wisconsin Soap 
Mfg. Co., 236 N.W. 409. 204 Wis. 
149. 

Contrary view asserted 

Ala—Adams v Perryman & Co., 80 
So. 853, 202 Ala. 469 

34. Ala.—^^Vllen v. Montgomery R. 
Co, 11 Ala 437. 

Ky—Chenault v. Crookc, 128 S.W. 
302. 

Tenn.—Tn re New Memphis Gaslight 
Co. Cases, 60 S W. 206, 105 Tenn. 
268—Boyes v. Turk Min. Co., 106 
r. 475. 56 Wash. 515 
Wash.—Brookes v. Skookum Mfg. 
Co., 37 P. 284, 9 Wash. 80. 

35. Wash —Biddle Purchasing Co. 
V Port Townsend Steel Wire, etc., 
Co. 48 P. 407, 16 Wash. 681. 

36. U.S—Central Trust Co. of Illi¬ 
nois V. Southern Oil Corporation, 
C.C.A.Okl., 8 F.2d 338. 

37. U.S.—In re Elliott-O'Brien Co., 
C.C.A.Wash., 284 F. 507. 

38. Tenn.—Niekey Bros. v. Lonsdale 
Mfg. Co., 268 S.W. 776. 149 Tenn. 
391. 

14a C.J. p 899 note 74 [b]. 

I 39. Ohio.—Ford v. Lamson, 17 Ohio 
I Clr.Ct 539, 9 Ohio Clr.Dec. 374. 
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tion is insolvent regardless of the preferred credi¬ 
tor's good faith and want of knowledge, or reason¬ 
able cause to believe, that the corporation is insol¬ 
vent and the payment or transfer is preferential;^® 
and, a fortiori, when the preferred creditor knows, 
or should know, of the insolvency of the corpora¬ 
tion, he is bound to know the law applicable and 
proceeds at his pcril.^^^ 

Under the majority rule allowing a preference by 
an insolvent corporation whose assets are not in the 
possession of a court of equity, it is essential to the 
validity of a preference that it should be honestly 
made to secure or discharge a bona fide debt;^^ 
and the right must be exercised without regard to 
the personal interest of the persons to whom the 
corporation intrusts its exercisc.^^ The exercise of 
the right cannot be transferred by one corporation 
to another so as to authorize the latter to adminis¬ 
ter the former’s assets.^^ Also the right cannot be 
extended by agreement between the corporation and 
its creditors when, because of insolvency, it has 
been restrained from disposing of any property or 
transacting any business.^ 5 

Status of person invoking rule. The trust fund 
doctrine cannot be invoked by a person who is not 
a creditor of the corporation^® or otherwise than 


in the interest of all creditors.®’ Where a corpora¬ 
tion insolvent at the time and having no actual in¬ 
tent to defraud creditors disposes of its land for an 
inadequate consideration or by a voluntary convey¬ 
ance, subsequent creditors cannot question the trans¬ 
action.®® 

§ 1387, ——• Corporation Going Concern al¬ 
though Insolvent 

A corporation may prefer certain credltore when, al¬ 
though it la Inaolvent In the aenee that Ita debta exceed 
Ita aaaeta, It la a going concern, conducting Ita bualneaa 
in the ordinary way. 

If made in good faith,®® preferences by a corpo¬ 
ration which, although insolvent or having debts in 
excess of its assets, is a going concern, doing busi¬ 
ness in the ordinary way, may be sustained not only 
in states wherein insolvent corporations may make 
preferences, but also in some states wherein such 
corporations may not, as a general rule, make pref¬ 
erences.®® The assets of a corporation become a 
trust fund for its creditors, it is held, when,®i and 
only whon,®2 the corporation is not only insolvent, 
but has ceased to do business. 

§ 1388. - Securing Present Advances 

It Is not Improper for sn insolvent corporation to 


40. U.S.—In re Elliott-O'Brien Co., 
C.C.A.Wash., 284 P. 507. 

Wash.—Seattle Ass’n of Credit Men 
v. Bank of California, Nat. Ass’n, 
30 P.2d 972, 177 Wash. 130—Ster- 
rett v. White Pine Sash Co., 30 P. 
2d 665, 176 Wash. 663, followed in 
Sterrett v. Deer Park Lumber Co., 
30 P.2d 667. 176 Wash. 706, and 
Sterrett v. Western Pine Mfg. Co., 
30 P.2d 668. 176 Wash. 704—Jen¬ 
sen V. American Bank of Spokane, 
288 P. 660. 167 Wash. 240—Woods 
V. Metropolitan Nat. Bank, 218 P. 
266, 126 Wash. 346, affirmed 234 P. 
672, 133 Wash. 700—Loudenback & 
Mills V. Bohlke, 211 P. 891, 123 
Wash. 76. 

14a C.J. p 898 note 61. 

41. Wash.—McKlroy v. Puiret Sound 
Nat. Bank. 288 P. 241, 157 Wash. 
43. 

42. Ill.—^Warren v. Columbus First 
Nat. Bank, 38 N.E. 122, 149 111. 9, 
25 L.K.A. 746. 

Utah.—Callahan v. Pioneer Nurs¬ 
eries Co., 164 P. 878, 49 Utah 541. 
14a C.J. p 898 note 69. 

Oertlfloates 

To permit corporations, by means 
of certificates, to appropriate cor¬ 
porate assets to certain classes of 
creditors or shareholders, whatever 
the certificate holders may be, would 
be an absolute fraud on the general 
creditors of the corporations, and 
would permit the creation of a spe¬ 


cial type of preferred creditors not 
contemplated by law.—U. S. & Mexi¬ 
can Oil Co. V. Keystone Auto Gas & 
Oil Service Co.. D.C.Pa., 19 P.2d 624. 

da Ill.—J. W. Butler Paper Co. v. 
Robbins, 38 N.E. 153, 151 111. 588 

44i Mo.—Johnson v. United Rys. 
Co. of St. Louis. 219 S.W. 38, 281 
Mo. 90. 

4a Pa.—O’Neil v. Burnett, 106 A. 
246, 263 Pa. 216. 

48. Wash.—Reinoehl v. Vervaeke, 82 
P.2d 861. 

47. Wash.—Child v. Western Lum¬ 
ber Exch., 233 P. 322, 133 Wash. 
53. 

48. U.S.—Graham v. La Crosse, etc., 
R. Co., Wis., 102 U.S. 148, 26 L.Bd. 
106. 

49. Wis.—South Bend Chilled Plow 
Co. V. George C. Crlbb Co., 72 N. 
W. 749. 97 Wis. 280. 

50. Mont.—Godfrey L. Cabot, Inc.. 
V. Gas Products Co., 19 P.2d 878, 
93 Mont. 497. 

Or.—Security Savings & Trust Co. 
V. Portland Flour Mills Co., 261 
P. 432, 124 Or. 276. 

Tenn.—Hicks v. Whiting, 268 S.W. 
784, 149 Tenn. 411. 

Tex.—Zorn v. Brooks, 83 S.W.2d 949. 
126 Tex. 614, affirming. Brooks v. 
Zorn, Civ.App., 63 S.W. 2d 99—Far¬ 
rell V. Drumm Floral Co., Civ.App.. 
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125 S.W.2d 606, error dismissed. 
Judgment correct—Jackson v. 
Bowie, Civ.App., 114 S.W.2d 342, 
error dismissed—Compton v. Three 
Rivers Glass Co., Civ.App., 43 S.W. 
2d 176, error refuH<*d. 

14a C.J. p 899 note 74. 

Corporation is not a going oonoem 
within this rule where it was organ¬ 
ised to take over leases and con¬ 
struct a building on leased land, but 
it has abandoned construction of the 
new building because of failure to 
obtain a loan, has assigned the right 
to the rents from tenants in the ex¬ 
isting building to the directors, and 
is without funds.—Gantenbein v. 
Bowles. 203 P. 614, 103 Or. 277. 

61. Tex.—Advance-Rumely Thresh¬ 
er Co. V. Moss. Civ.App., 213 S.W. 
690, error refused. 

Ordinary business 
The assets of a corporation which 
becomes insolvent and ceases to 
transact its ordinary business are 
considered to be trust property and 
cannot be legally transferred in sat¬ 
isfaction of claims of favored credi¬ 
tors nor encumbered with a lien.— 
Baylor University v. Chester Sav. 
Bank, Tex.Clv.App., 82 S.W.2d 738, 
error refused. 

68. Tex.—Conrlck v. Houston Civic 
Opera Ass’n, Civ.App., 99 S.W.2d 
882 —Temple Lumber Co. v. Pine- 
land Naval Stores Co., Civ.App., 26 
S.W.2d 676. 
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transfer or mortonflo property In good faith to obtain 
present financial assistance In the continuation of its 
business. 

A corporation, although insolvent, may properly 
make transfers or mortgages of its property in good 
faith to secure present advances of money to be 
used in paying its debts, in extricating itself from 
its difficulties, or otherwise in continuing the busi- 
ness.53 Questions arising on attempt by an insol¬ 
vent corporation to prefer one creditor over anoth¬ 
er have no relation to transactions of this charac- 
ter.5^ 

§ 1389. -Judgment by Confession or De¬ 

fault; Judgment Notes 

Whether a preference given by an Insolvent corpora¬ 
tion through the means of a Judgment note or a Judgment 
by confession or default Is valid or Invalid depends on 
whether the majority rule allowing, or the minority rule 
disallowing, preferences obtains in the particular Juris¬ 
diction, unless It appears that there Is fraud, collusion, an 
Inequitable advantage, or a violation of a restraining or¬ 
der, In which cases the preference will not be sustained 
by a court of equity In any Jurisdiction. 

Under the majority rule permitting preferences 
by insolvent corporations, an insolvent corporation 
may prefer a creditor by confessing a judgment to 
him where there is no fraud in the contracting of 
the debt or the confession of the judgment.55 So 
likewise a preference may be given through the giv¬ 
ing of a judgment notebut the giving of a judg¬ 
ment note, while not a fraud in law in itself, may 
be so connected with other advantages to particular 
creditors that it will not be sustained in equity 
and where the indebtedness to a general creditor is 
blended with that of the corporation to certain di¬ 
rectors a judgment note given to secure the entire 
indebtedness cannot be sustained.®^ Where a judg¬ 


ment obtained by default might have been reversed 
for an error in law, the judgment creditors will not 
be allowed to hav.e a preference over other creditors 
in equity where it appears unconscientious advan¬ 
tage would be conferred.55 

Under the minority rule denying the right of an 
insolvent corporation to prefer creditors, a judg¬ 
ment obtained against an insolvent corporation by 
collusion between the corporation and the judgment 
creditors constitutes an invalid preference.®® Also 
a corporation in failing circumstances cannot bor¬ 
row money with which to purchase shares in itself, 
and give to the persons from whom the loan is made 
a preference over all other creditors by confessing 
judgments when insolvent in favor of the persons 
loaning the money with actual knowledge of the 
purpose for which the same was borrowed, where 
such conduct works a fraud on bona fide creditors, 
and defeats the collection of their claims.®^ Where 
a judgment note is given by a corporation when 
solvent, according to some authorities judgment 
may be confessed thereon after the corporation has 
become insolvent,®2 or when the corporation, al¬ 
though insolvent, is a going concern and the credi¬ 
tor is not cognizant of its insolvency, he may take 
a judgment note, and his levy of execution on a 
judgment taken on such note may be upheld,®® but 
according to other authorities the giving of such a 
note constitutes an inchoate preference which can¬ 
not be taken advantage of by the creditor after the 
corporation has become insolvent.®^ 

Violation of restraining order, A judgment ob¬ 
tained by confession in violation of an order re¬ 
straining the corporation from disposing of its 
property or encumbering it pending an application 
for a receiver will be set aside.®® 


53. La.—Montgomery v. New Roads 
Oil Mill Mfg. Co.. 2 La.App. 680. 
Mont.—Godfrey L. Cabot, Inc., v. 
Gas Products Co., 19 P.2d 878, 93 
Mont. 497. 

Wash.—Smith v. National Bank of 
Commerce of Seattle, 263 P. 644. 
142 Wash. 428. 

14a C.J. p 899 note 77. 

Where present veliiable oemsidera. 
tlon paseee to an Insolvent corpora¬ 
tion from a creditor, there is no 
preference or violation of the trust 
fund doctrine.—Seattle Ass'n of 
Credit Men v. Bank of California, 
Nat. Ass’n, 80 P.2d 972, 177 Wash. 
130~Terhune v. Welse, 231 P. 954, 
132 Wash. 208, 38 A.L.R. 94. 

64. U.S.—Breed v. Glasgow Inv. Co., 
C.C.Va.. 71 P. 903, reversed on oth¬ 
er grounds 74 F. 382. 20 C.C.A. 432. 


Ohio.—Bach v. Smith-Pattison Mfg. 
Co., 31 Ohio Cir.Ct. 258. 

55. Pa.—Prouty v. Prouty, etc.. 
Boot, etc., Co., 26 A. 1001, 156 Pa. 
112—Bast Side Bank v. Columbus 
Tanning Co., 16 Pa.Co. 357, affirmed 
32 A. 639. 170 Pa. 1. 

14a C.J. P 900 note 80. 

66 . Ill.—-J. W. Butler Paper Co. v. 

Robbins. 88 N.B. 153, 151 111. 588. 
Pa—Hall V. West Chester Pub. Co., 
37 A. 106, 180 Pa. 561. 

14a C.J. p 900 note 81. 

57. U.S.—U, S. Rubber Co. v. Amer¬ 
ican Oak Leather Co., 111., 21 S.Ct. 
670. 181 U.S. 434, 41 L.Ed. 938. 

68 . Ill.—Atwater v. American Exch. 
Nat. Bank, 38 N.E. 1017, 162 111. 
605. 


59. N.C.—^Wilson Cotton Mills v. C. 

C. Rambleton Cotton Mills, 20 S. 
E. 770, 116 N.C. 476. 

60. Wash.—Conover v. Hull, 39 P. 
166, 10 Wash. 673, 45 Am.S.R. 810. 

61. S.D.—^Adams, etc.. Co. v. Dey- 
ette, 59 N.W. 214, 5 S.D. 418, 49 
Am.S.R. 887. 

68 . Ohio.—In re Winchell Mfg. Co., 
1 Ohio S. & C.P. 310, 1 Ohio N.P. 
136. 

63. Ohio.—Ford v. Lamson, 17 Ohio 
Cir.Ct. 639, 9 Ohio Cir.Dec. 374. 

64b Ohio.—Benedict v. Market Nat. 
Bank, 6 Ohio S. Sc C.P. 320, 4 Ohio 
N.P. 281. 

65. S.D.—Willsie v. Rapid Valley 
Horse Ranch Co., 63 N.W. 646, 7 S. 

D. 114. 
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§ 1390. -Stockholders as Recipients, of 

Preference 

According to the weight of authority. It la not per¬ 
missible for a corporation to prefer its own stockholders 
over its outside creditors. 

The majority rule, stated supra § 1385, that an 
insolvent corporation may prefer particular credi¬ 
tors to the postponement or exclusion of others has 
been carried to the extent of holding that, in the 
absence of any legislative prohibition, it may pre¬ 
fer one of its own stockholders to the exclusion of 
its other creditors,even though, under the gov¬ 
erning statute, stockholders are liable for fhe debts 
of the corporation in a primary sense as partners so 
that an execution issued on a judgment recovered 
against a corporation may in the event of a defi¬ 
ciency of the corporate assets be levied on the prop¬ 
erty of the stockholders.®'^ The weight of author¬ 
ity, however, is to the effect that the corporation 
cannot prefer its own stockholders over its outside 
creditors,®® nor can it make a valid contract to do 
so.®® Indeed, a stockholder cannot, when the cor¬ 
poration is insolvent, agree with the corporation to 
surrender part of his stock in return for an obliga¬ 
tion of indebtedness to him on the part of the cor¬ 
poration and thereby be put on a basis of equality 
with general creditors.*^® There may, of course, be 
no objectionable preference where the corporation 
is solvent at the time and the payment to, or for the 


benefit of, a stockholder does not make it insolvent 
or substantially contribute to its subsequent insol- 
vencyJ^ Also, in accordance with the general rule 
stated supra § 1388, a corporation, even though in¬ 
solvent, may in good faith give security to a stock¬ 
holder for a concurrent loan of money to it;*^® and 
it is held that no preference arises from crediting, 
in pursuance of a prior contract, the value of a 
stockholder’s legal services for the corporation on 
his unpaid stock subscription account.^s There 
may be no sound objection to the use of the corpo¬ 
ration as a mere conduit in a propier and valid in¬ 
dividual transaction between stockholders.^® 

§ 1391. —- Directors and Officers as Recip¬ 
ients of Preference 

a. General rules 

b. Extent and limits of rules 

a. General Buies 

In tome states, a director or officer of an Insolvent 
corporation may be preferred as a creditor over other 
creditors; but the majority rule is to the contrary. 

The general majority rule that an insolvent cor¬ 
poration, before being placed in the control of a 
court, may prefer creditors has, in some jurisdic¬ 
tions been extended to permit the corporation to 
prefer creditors who are its own directors or offi- 


66. Ill.—Relrhwald v. Commercial 
Hotel Co.. 106 111. 439. 

Utah—Ho^gan v. Price River Irr. 

Co., 184 P. S36, 65 Utah 170. 

14a C.J. p 901 note 94. 

67. Mass.—Sargent v. Webster, 13 
Mete. 497, 46 Am.D. 743. 

68 . IT.S.—Certain-teed Products Cor¬ 
poration V. Wallinger. C.C.A.Va., 
89 F.2d 427, certiorari denied 68 
S.Ct. 26, 802 U.S. 707. 

Del.—Asmussen v. Quaker City Cor¬ 
poration, 156 A. 180, 18 Del.Ch. 
28. 

Kan.—Clark v. Pargeter, 52 P.2d 617, 
621, 142 Kan. 781, Quoting Corpus 
Juris. 

N.Y.—Natelson v. A. B. L. Holding 
Co., 183 N.E. 373, 260 N.Y. 233, re¬ 
versing 254 N.Y.S. 676, 236 App. 
Div. 628. 

14a C.J. p 901 note 96. 

After expiration of charter 
Mich.—Grand Rapids Trust Co. v. 
Carpenter, 201 N.W. 882, 229 Mich. 
682. 

Psrsoa owuiug all or praetioaUj 

all of the atook of a corporation can¬ 
not transfer to himself the corporate 
property so as to divest the rights of 
the creditors of the corporation. 

U.S.—Sldell v. Missouri Pac. R. Co., 
N.Y., 78 F. 724, 24 C.C.A. 216. 


Iowa.—-McFadden v. Wilcox, etc., 
Co., 162 N.W. 78. 

Md.—Bear Creek Lumber Co. v. Cum- 
I bcrland Second Nat. Bank, 87 A. 
! 1084, 120 Md. 666. 

Personal debt of stockholder 

(1) The assets of a corporation 
are subject to the satisfaction of its 
debts In preference to the payment 
of any obligation owing by a stock¬ 
holder.—Citizens' Nat. Bunk v. 
Greene, 80 S.W.2d 6, 258 Ky. 373. 

(2) An obligation given by a cor¬ 
poration for the personal debt of its 
stockholder, with no consideration 
moving to the corporation, is void 
as against those having claims 
against the corporation, whether 
these be claims prior or subsequent 
to the assumption of the obliga¬ 
tion.—Hess V. Cedarhome Lumber 
Co., 246 P. 753, 139 Wash. 107, 47 A. 
L.R. 71. 

69. U.S.—Quinn-Marshall Co. v. Mc¬ 
Daniels Co., D.C.N.C., 6 F.Supp. 
937. 

Conn.—^Martin Tire & Rubber Co. v. 
Kelley Tire A Rubber Co., 126 A. 
697, 101 Conn. 634. 

Ill.—Bunker Hill Country Club v. 

McFlhatton, 282 lll.App. 221. 

14a C.J. p 901 note 96 [a] (1). 

1108 


Contract Is unenforceable after in- 
■olveucy 

N C.—Fuller v. Motor & Tire Serv¬ 
ice Co.. 130 S.E. 545, 190 N.C. 655. 

70. N.Y.—Hclburn Thompson Co. v. 
All Americas Mercantile Corpora¬ 
tion, 206 N.Y.S. 652, 211 App.Div. 
69. 

71. U.S.—Sweet v. Lang, C.C A. 
Minn., 14 F.2d 762, aflirming, DC.. 
14 F 2d 758—Oliver v. Northwest¬ 
ern Mut. Life Ins. Co., D.C.Pa. 2 
F.Supp. 266, affirmed, C.(^A., 66 F 
2d 560. 

Ky.—K. M. T. Coal Co. v. Rogers. 
288 S.W. 342, 216 Ky. 440. 

Payment from surplue is not ille¬ 
gal.—Brooklyn Trust Co v. Jesper, 
290 N.Y.S. 642, 248 App.Div. 890. af¬ 
firmed 10 N.E.2d 684, 274 N.Y. 629. 

76. U.S.—Standard Lumber Co. v. 
Interstate Trust Co., C.C.A.Fla., 82 
F.2d 346, certiorari denied Inter¬ 
state Trust & Banking Co. v. 
Standard Lumber t''o., 67 S.Ct. 8, 
299 U.S. 646, 81 L.Ed. 401. 

Wash.-—Belcher v. Webb, 29 P.2d 702, 
176 Wash. 446. 

73. Tex.—Hackney v. York, Civ. 
App., 18 S.W.2d 928. 

74b Ark.—Gilleylen v. Schoolfleld, 35 
S.W.2d 366, 188 Ark. 143. 
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ccrs.^® However, by the weight of authority, 
where the corporation is insolvent or has reached 
such condition that its directors or officers see that 
they must deal with its assets in the view of its 
probable suspension, they cannot use those assets to 
prefer themselves as creditors in respect of preex¬ 
isting debts to the prejudice of other general credi¬ 
tors,*^® and further, any arrangement by which the 
directors turn the property of the corporation over 
to themselves without consideration or without as¬ 
suming an obligation to pay the debts of the corpo¬ 
ration cannot be sustained.The principle under¬ 
lying the rule denying a preference is that the di¬ 
rectors or managing agents of an insolvent corpo¬ 
ration arc trustees for the creditors, as well as for 
the corporation, and will not be allowed to use the 
trust property for their own benefit to the disad¬ 
vantage of other creditors, nor will they be allowed 
to use their position, with the superior knowledge 
or opportunity of acquiring information which it 
affords, to secure an advantage for themselves over 
other creditors.*^* Although an insolvent corpora¬ 
tion may, as a general rule, prefer certain of its 
creditors, and its assets are not to that extent a 
trust fund in the hands of its directors, such assets 
arc a trust fund as against the individual claims of 


the directors themselves.^® 

b. Extent and Liniits of Buies 

While enforceable within its limits, there are sev- 
eral limitations to the rule forbidding a preference of a 
creditor who is an officer or director. The utmost good 
faith is requisite to the application of the rule permitting 
the preference. 

The rule permitting an insolvent corporation to 
prefer a creditor who is also an officer or director 
requires the utmost good faith and the circumstanc¬ 
es of the transaction will be subjected to the closest 
scrutiny.®® The burden of proof is on the director 
or officer to show his good faith and the fairness 
and justice of his demand.®^ If the director or 
officer has been guilty of fraud in procuring the 
preferential payment, the preference is, of course, 
void.®^ Conversely, the only transactions of this 
nature which can be impeached by creditors are 
those entered into with intent to hinder, delay, or 
defraud creditors;®® and it has been held that the 
fact that the directors by falsely representing to 
the public by means of the letterheads on which they 
conducted the business correspondence of the com¬ 
pany that it had a certain capital does not estop 
them from preferring themselves before the gener- 


76. Ind —Travis v. Porter, 168 N. 

K 2:14. 86 Ind App. 369. 

Mioh—U'iker v. Ilellnor Realty Co., 
251 NW. 793, 265 Mich. 625. 

Mo.—R11.SSO & Ruri^ess v. Mifsner 
I.inniber & Mffir. Co., App., 243 S 
W. 303. 

14a C J p 901 note 99. 

70. 17 S —In re Lincks Wire Form¬ 

ing Co, rCA.WKs. 60 F2d 770— 
v. Auburn WaRon Co.. 
C.C.AWVa, 33 F 2d 496—Cory v 
Hamilton Nat. Rank, C C.A.Ky , 31 
F.2d 379. afhrming. DC., In re 
Peder.il Coal Co., 31 F.2d 37.5— 
Jackman v. Newbold, C.C.A Kan., 
28 F2d 107, 62 A.L K. 729—Hfeim 
V. Jobes. CC.A.Kan., 14 F.2d 29— 
Cornelius v. C. C. Pictures, Inc.. 
C.C.A.N.Y., 7 F2d 308, 309. citing 
Oorpua Juris— Stuart v. Larson. C. 
C.A.N 1)., 298 F. 223. 

Del.—Pennsylvania Co. for Insuranc¬ 
es on Lives and Granting Annui¬ 
ties V. South Broad St. Theatre 
Co., 174 A. 112. 20 Del.Ch. 220. 

Md.—Hammond v. Lyon Really Co., 
163 A. 480, 163 Md. 442. 

Mass.—Albert Richards Co. v. The 
Mayfair. 191 N.E. 430, 287 Mass. 
280. 

N.H.—Mica Products Co. v. Heath. 

128 A. 805, 81 N.H. 470. 

N.Y.—Lohn v. Automatic Motor Con¬ 
trol Corporation, 281 N.Y.S. 642. 
166 Misc 920. 

Or. —Gantenbein v. Bowles, 203 P. 
614, 619, 103 Or. 277, citing Oospus 
Jwrls. 


Pa—Bell Telephone Co. of Pennsyl¬ 
vania V. Schwab, 33 Pa Dist. & Co 
270. 

Tex—Continental Supply Co v. For¬ 
rest K Gilmore Co. of Texas, Civ. 
App, 65 S.W 2d 622. error dis¬ 

missed 

Wash —Belcher v. Webb, 29 P.2d 702. 

176 AVash. 446. 

14a C J. p 903 note 1. 

77. IT S. —Asheville I^umber Co. v. 
Hyde. C.C.Pa., 172 F. 730. 

N.J.—Hilles V. Parrissh, 14 N.J Eq. 
380. 

78. U S —In re Lincks Wire Form- | 
ing Co. CCAWis., 60 F.2d 770— 
]n re Lumie ('hemical Co., C A. 
WVa., 296 F. 21. 

An/-—Ilunseath v. Tucson Golf & 
County Club, 74 P.2d 43. 

Mass —Albert Richards Co. v. The 
Mayfair, 191 N.E. 430, 287 Mass. 
280 

N.H —Mica Products Co. v. Heath. 

128 A 805. 81 N.H. 470. 

W.Va —Ohio Finance Co, v. Man- 
niiigtoii Window Glass Co., 103 S. 
E 333, 86 WVa. 322. 

14a C.J. p 904 note 3. 

Til# appUoatiou of oommoa hones¬ 
ty is the consideration underlying 
the various theories advanced In sup¬ 
port of the rule.—Pennsylvania Co. 
for Insurances on Lives and Grant¬ 
ing Annuities v. South Broad St. 
Theatre Co., 174 A. 112, 20 Del.Ch 
220 . 


79. N.D.—John Miller Co. v, Harvey 
Mercantile Co., 165 N W. 558, 38 N. 
D. 531. 

80. Iowa.—State v. Exline Fuel Co., 
276 NW. 41, 224 Town 4G6 

14a C.J. p 901 note 99 [b] (3), p 905 
note 6. 

81. IT.S —American Exch. Nat. Bank 

V. Ward. C.C.A.Mo, 111 P. 782, 49 
CC.A. 611, 55 LR A. 356 

Iowa.—Slate v. Kxline Fuel Co., 276 
NAV. 41. 224 Iowa 466 
Mich—Baker v. Hellner Realty Co. 
251 N.W. 793, 265 Mich. 625. 

88. IT S —Drury v. Cross, Wis., 7 
Wall 299, 19 L.Ed. 40. 

Mich.—Baker v. Hellner Realty Co., 
251 N.W. 793, 265 Mich. 626. 

Mo —Mercantile-Commerce Bank & 
Trust Co. V. Meletio. App., 84 S. 

W. 2d 665. 

83. lia—Vickers v. Toerner, 146 So. 
26. 176 La. 471. 

Debt la excess of statutory limit 

Although the corporation has been 
allowed by the directors to become 
indebted In excess of the limit pre- 
seribed by its governing statute, it 
has been held that the directors may 
by mortgage of the corporate prop¬ 
erty prefer themselves as creditors. 
—Warfleld v. Marshall County Can¬ 
ning Co., 34 N.W. 467, 72 Iowa 666, 
2 Am.S.R. 263—Garrett v. Burlington 
Plow Co., 29 N.W. 396, 70 Iowa 697, 
69 Am.R. 461. 
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al creditors of the company whom they have thus 
deceived into giving credit to them.** 

The rule denying the right of officers or directors 
to secure preferences applies, although they are 
bona fide creditors,** or although they resigned 
shortly prior to the consummation of the preference, 
where the scheme was devised and the arrange¬ 
ments were made while they were in office.** Al¬ 
so, it applies to preferences to officers de facto as 
well as officers de jure;**^ it may invalidate an 
agreement between officers and an agent which will 
enable the latter to obtain a preference after insol¬ 
vency;** and it may apply even to a preference to 
another corporation where a director or officer of 
the insolvent corporation is also a director, officer, 
or large stockholder in the preferred corporation, at 
least where he has great or controlling influence 
over both corporations.** The fact that the com¬ 
plaining party himself was acting fraudulently to¬ 
ward the company will not justify a violation of 
their duties on the part of the directors.** 

Effect of voting hy office, t director. The rule 
denying the right of an officer or director to se¬ 
cure a preference is particularly applicable where 
the director or officer himself votes for the attempt¬ 
ed preference.®^ On the other hand, the rule per¬ 
mitting an insolvent corporation to prefer its own 
directors who are also creditors is generally re¬ 
garded as allowing directors and stockholders of a 
corporation to prefer themselves at the expense of 
its creditors at large, although they may have them¬ 
selves voted for the proposition,** provided there is 
no actual fraud.** 


Security for present advances. A failing corpo¬ 
ration may give security to an officer or director 
for present advances made in good faith and hon¬ 
estly to assist in its business,** but conveyances of 
this character are subject to severe scrutiny by the 
courts,** and the burden is on the officer or director 
to show good faith in the transaction.** 

Transaction in usual course of business. An in¬ 
solvent corporation transacting business in the usual 
way may prefer a creditor, even though he is one 
of its officers.*^ A corporation intending in good 
faith to proceed with its business and to render 
available the property which it possesses may pay 
its directors money which it borrowed from them in 
the ordinary course of business without rendering 
them responsible for the amount which they may 
thus receive to any of its creditors whose debts may 
then be owing from it, although not then due and 
payable.** 

Transfers for value. A rule relating to prefer¬ 
ences does not prohibit a sale of the assets of a cor¬ 
poration to one of its directors in good faith and 
for full value,** although it has been held that such 
transactions are presumptively fraudulent and will 
be closely scrutinized.^ A purchase by an officer of 
an insolvent corporation at full value of notes of 
the company which were a lien upon its property to 
conserve the property, it appearing that, except for 
such purchase, the lien would have been foreclosed, 
is not a fraud on the other creditors or junior lien¬ 
ors and raises no equity in their favor which pre¬ 
vents the purchaser from enforcing the lien.* 


84. Iowa.—Warfleld v. Marshall 

County Canning Co.. 84 N.W. 467, 
72 Iowa 666. 2 Am.S.R. 263. 

85. Arls.—Dunseath v. Tucson Golf 
& Country Club, 74 r.2d 43, 61 
Ariz. 14. 

14a C.J. p 905 note 10. 

8 a U.S.—Heim v. Jobes, C.C.A.Kan., 
14 F.2d 29. 

14a C.J. p 906 note 18. 

87. Wis.—Slack v. Northwestern 
Nat. Bank, 79 N.W. 61, 103 Wis. 
67, 74 Am.S.R. 841. 

aa Pa.—O’Neil V. Burnett. 106 A. 
246, 263 Pa. 216. 

8 a U.S.—Central Trust Co. of Il¬ 
linois V. Southern Oil Corporation, 
C.C.A.Okl., 8 F.2d 338. 

Del.—Pennsylvania Co. for Insur¬ 
ances on Lives and Granting An¬ 
nuities V. South Broad St. Theatre 
Co., 174 A. 112, 20 DeLCh. 220. 

14a C.J. p 906 note 14. 

90. N.J.—Hilles v. Parrish, 14 N.J. 
Bq. 380. 


81. U.S.—In re Webster Loose Leaf 
Filingr Co., D.C.N.J., 240 F. 779. 
Ariz.—Dunseath v. Tucson Golf & 
Country Club, 74 P.2d 43, 61 Ariz. 
14. 

N.J.—Savaffe v. Miller. 36 A. 578, 66 
N.J.Eq. 482. 

sa Ind.—Nappanee Canning* Co. v. 
Reid. 64 N.E. 870, 159 Ind. 614, 69 
L.R.A. 199, affirming, App., 60 N. 
E. 1068—Levering v. Blmel, 46 N. 
B. 776, 146 Ind. 545. 

Iowa.—^Warfield v. Marshall County 
Canning Co., 84 N.W. 467, 72 Iowa 
666 , 2 Am.S.R. 263. 

14a C.J. p 906 note 21. 

Contrary view asserted 
U.S.—Rickerson Roller Mill Co. v. 
Farrell Fdy., etc., Co., C.C.A.Mich., 
75 F. 664, 23 C.C.A. 802. 

93. Cal.—Lackenbach v. Finn, 147 P. 

471, 26 Cal.App. 482. 

Tote does not render trsasaotion 
feandulent per se 

Ind.—^Adams v. Federal Glass Co., 
103 N.B. 414, 180 Ind. 676. 

84. Wash.—Terhune v. Weise, 231 
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P. 954, 132 Wash. 208, 38 A.L.R 

94. 

Wis.—Schmitz v. Wisconsin Soap 
Mfg. Co., 236 N.W. 409, 204 Wis 
149. 

14a C.J. p 908 note 46. 

95. Cal.—Nixon v. Goodwin, 85 1* 
169. 3 Cal.App. 368. 

96. U.S.—Stuart v. Larson. C.C.A. 
N.D., 298 F. 223. 

97. Tex.—Zorn v. Brooks. 88 S.W.2d 
949. 126 Tex. 614, affirming Brooks 
V. Zorn, Civ.App., 53 S.W.2d 99. 

98. Mass.—Holt v. Bennett. 16 N.E. 
5. 146 Mass. 437. 

99. Mo.—Swentzel v. Franklin Inv. 
Co., 67 S.W. 596, 168 Mo. 272. 

N.J.—Wilkinson v. Bauerle, 7 A. 614, 
44 N.J.Eq. 636. 

N.C.—Graham v. Carr, 41 S.E. 379. 

130 N.C. 271. 

14a C.J. p 907 note 43. 

1. La.—Crescent Brewing Co. v. 
Planner, 10 So. 384, 44 La.Ann. 
22 . 

8 . U.S.—Martin v. Chambers, Tex., 
214 F. 769, 131 C.C.A. 181. 
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Confession of judgment; judgment notes. Under 
the rule forbidding preferences, directors of an in¬ 
solvent corporation cannot by giving a judgment 
note procure the corporation to do anything which 
will create a preference in their favor.3 However, 
a corporation which, although insolvent, is still en¬ 
gaged in business may give judgment notes to its 
directors for money loaned to it at the time by them 
in good faith for the purpose of carrying on its 
business* and may also give them judgment notes 
in renewal of similar notes given by the corporation 
while it was solvent.® Further, where a corporation 
executed judgment bonds at a time when it was 
solvent to secure debts due certain of its directors 
without any fraudulent intent, but for the purpose 
of protecting them as indorsers for the corporation, 
the mere use by them of the bonds by entering judg¬ 
ment and issuing execution thereon after the corpo¬ 
ration became insolvent is not of itself fraudulent.® 
A default judgment against,^ or a confession of 
judgment by,* an insolvent corporation in favor of 
a director who is a creditor and on a debt there¬ 
tofore existing is void as against other creditors; 
but it is valid where the debt in question is for 


present advances furnished for the carrying on of 
the business.* 

Solvency of corporation at time of transfer. In 
the absence of fraud, bad faith, or some statutory 
prohibition, a corporation may prefer one of its of¬ 
ficers or directors as a creditor or surety when, at 
the time of the transfer or the giving of the securi¬ 
ty, the corporation is solvent,even though it is 
financially embarrassed,!^ and subsequently becomes 
insolvent.!* However, the fact that the corporation 
was not insolvent at the time is immaterial on the 
question of the liability of the members of a com¬ 
mittee of the board of directors for an attempt on 
their part to act for the corporation in making a 
preference without any authority whatsoever so to 
do.!* 

Knowledge of insolvency. Under the rule for¬ 
bidding preferences, for obvious reasons a transfer 
is invalid where the directors have knowledge of 
the insolvency of the corporation,!* and in many 
decisions the rule is stated apparently without quali¬ 
fication that as soon as a corporation becomes in 
fact insolvent the directors cannot prefer themselves 
as creditors.!® This is on the principle that if an 


3. Ill.—Rospboom v. Whittaker, 23 
N.K. 339. 132 Ill. 81—Peterson v. 
Drabrook Tailoring: Co., 51 Ill.App. 
249. affirmed 37 N.E. 242, 150 111 
290. 

4. Ill.—Illinois Steel Co. v. O’Don¬ 
nell. 41 NE. 185, 156 III. 624, 47 
Am.S.R. 246, 31 L.R.A. 266. 

S Ill.—Illinois Steel Co. v. O’Don¬ 
nell. supra. 

6 . Pa.—Neal's App., 18 A. 664, 129 
Pa. 64. 

7. S.D.—Portland Cons. Min. Co. v. 
Rossltcr, 94 N.W. 702, 16 S.D. 633, 
102 Am.S.R. 726—Adams, etc., Co. 
V. Deydette, 69 N.W. 214. 6 S.D. 
418, 49 Am.S.R. 887. 

8 ^ N.J.—Schocnthal v. Nev” Jersey 
Gardens Co., 103 A. 415. 

N,C.—Hill V. Pioneer Dumber Co., 
18 S.E. 107, 113 N.C. 173. 37 Am. 

S.K. 621, 21 L.R.A. 660. 

OonfMsioa of jud^mont oouplod with 
eonnlTaiioo to dofoat aaother crod. 
Itor 

Colo.—Watrous v. Hilliard, 88 P. 185. 
38 Colo. 255. 

9. Pa.—Hogsett v. Columbia Iron 
Co., 62 A. 179, 203 Pa. 148. 

10. U.S.—Cory v. Hamilton Nat. 
Bank, C.C.A.Ky., 31 F.2d 379, af¬ 
firming, D.C., In re Federal Coal 
Co., 31 P.2d 375. 

III.—Illinois Tractor Co. v. English. 
285 Ill.App. 462. 

N.D.—Dyness v. J. L. Kusko Realty 
Co.. 209 N.W. 993. 54 N.D. 479. 48 
A.D.R. 474. 


Wis.—Schmitz v. Wisconsin Soap 

Mfg. Co., 235 N.W. 409, 204 Wis 

149. 

14a CJ. p 907 note 30. 

Bvea though vlewod with sus¬ 
picion and disfavor, a pledge to a 
corporate officer may be enforceable. 
—Combination Trust Co. v. Weed, 
CC.ra., 2 P. 24. 

Season for rule invalidating prsf- 
erenoes disappears under such cir¬ 
cumstances, because the officer has 
no motive distinguishable from that 
of other creditors to secure payment 
of, or security for. his debt.—Finch 
Mfg. Co. V. Sterling Co.. 41 A. 294, 
187 Pa. 506. 

Seduction of eapitm stock 

Corporation creditors are not en¬ 
titled to recover sums paid by cor¬ 
poration on personal debt of its 
stockholder, where they were paid by 
personal check of stockholder drawn 
on his personal deposit when corpo¬ 
ration was in flourishing condition, 
even though the deposit came from 
the capital stock of the corporation 
of which the payor was an officer. 
—Hess V. Cedarhome Lumber Co., 
245 P. 753. 189 Wash. 107, 47 A.L.R. 
71. 

Ssosssitj of utmost good faith 

While a going solvent corpora¬ 
tion, in certain circumstances and in 
the absence of a statute to the con¬ 
trary, may* secure its officers and 
directors from loss, where it is be¬ 
lieved in good faith that by so doing 
the corporation can escape financial 
disaster, and where solely with that 

nil 


end in view they made advances and 
indorsements on its account, yet as 
respects transactions intended for 
their own benefit, the ^tmost good 
faith must exist and the officers 
should not be permitted to secure ad¬ 
vantage or gam by questionable 
methods. Failure of recordation done 
with intent to expand the credit of 
a corporation, together with other 
circumstances, may render mort¬ 
gages and trust deeds executed to 
protect officers making advances In¬ 
valid, as tending to hinder, delay, 
and defraud creditors, even assum¬ 
ing the corporation to be solvent at 
the time of the execution of the 
mortgages.—In re Lamie Chemical 
Co.. C.C.A.W.Va., 296 F. 24. 

11. U.S.—Childs V. N. B. Carlsteln 

Co., C.C Mich.. 76 F. 86. 

18. W.Va.—^Wyoming Coal Sales Co. 
V. Smith-Pocahontas Coal Co., 144 
S.E. 410, 106 W.Va. 610, 62 A.L.R. 
740. 

14a C.J. p 907 note 32. 

13. Va.—Reid v. Perrow, 118 S.E. 
120, 136 Va. 449. 

14. N.J.—Jessup V. Thomaaon. 69 A. 
226, 68 N.J.Eq. 443. 

W.Va.—Lamb v. Pannell, 28 W.Va 
663—Lamb v. Cecil, 28 W.Va. 653. 

15. Ill.—Beach v. Miller, 22 N.E 
464, 130 Ill. 162, 17 Am.S.R. 291. 

Pa.—Hopkins’ App., 90 Pa. 69. 

R.I.—Olney v. Conanicut Land Co.. 
18 A. 181. 16 R.I. 697, 27 Am.S.R. 
767, 5 L.R.A. 361. 

14a C.J. p 907 note 38. 
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officer of a corporation is without actual knowledge 
of its financial condition, the law will impute to him 
such- knowledge and deny him the privilege of prof¬ 
iting at the expense of general creditors.^® There 
is authority, however, to the effect that a mortgage 
by an insolvent corporation to its directors when the 
corporation is in fact insolvent, although a going 
concern, will be upheld where the directors are ig¬ 
norant of the insolvent condition of the corporation 
at the time the security is given.^^ 

Where notes belonging to an insolvent corpora¬ 
tion were transferred to an officer in payment for 
money advanced, his rights under the attempted 
preference being subordinate to the rights of a cred¬ 
itor of the corporation, the rights of his pledgee 
who had knowledge of the insolvency and of all 
matters connected with the notes must be held sub¬ 
ordinate to the rights of other creditors.^® 

Liabilities as sureties. According to one line of 
authorities, it is permissible for a corporation which 
is insolvent or contemplates suspension to prefer 
debts as to which its directors or officers are sure¬ 
ties, guarantors, or indorsers,^® even though the di¬ 
rectors who were sureties voted for the prefer- 
ence.2® According to another line of authorities, 
this indirect preference of a director or officer is 
improper and wrongful to the extent that it relieves 
the officer or director from liability and injures oth¬ 
er creditors by depriving them of their pro rata 


share of the assets of the corporation .21 

§ 1392. -Relatives of Officers or Direc¬ 

tors as Recipients of Preference 

While the courts do not agree as to the general right 
of an Insolvent corporation to prefer relatives of officers 
or directors as creditors over other creditors, they do 
agree that the absence of good faith renders such a 
preference voidable. 

According to some decisions, the relatives of offi¬ 
cers or directors of an insolvent corporation may 
not be preferred as creditors over other creditors ;22 
but according to other decisions they may be pre¬ 
ferred,23 at least where no pecuniary advantage is 
thereby obtained by such directors or officcrs.24 
At any rate, the preference may be set aside where 
it is not characterized by the utmost good faith.2S 

§ 1393. Statutory Provisions 

A preference by a corporation Is void as to other 
creditors by virtue of statute when, and only when, It is 
within a statute prohibiting or condemning it. Such a 
statute is strictly construed. 

A corporate debtor may be within a statute per¬ 
mitting, 2 ® prohibiting, or restricting27 preferences 
by debtors generally, or, where there is such a stat¬ 
ute in the particular state, a statute dealing specifi¬ 
cally with corporations and either prohibiting cer¬ 
tain preferences, such as those to directors, officers, 
or stockholders as creditors or sureties, 2 3 or, more 


16. Wash.—Ronald v. Schoenfeld, 
162 P. 43, 94 Wash. 2,38. 

17. U.S.—Chick V. Fuller, Ill., 114 
P. 22, 61 C.C.A. 648, certiorari de¬ 
nied 23 S.Ct. 841, 187 U.S. 640, 47 
L..Ed. 345. 

18 . La.—^Armstrong v. Ellerslie 
Planting: Co., 83 So. 830. 

19. U.S.—Fifth Third Nat. Bank v. 
Johnson, Ohio, 219 P. 89, 134 C.C.A. 
529. 

Ark.—Worthen v. Griffith, 28 S.W. 

236. 59 Ark. 662, 43 Am.S.R. 50. 
Iowa.—Garrett v. Burling'ton Plow 
Co, 29 N.W. 896. 70 Iowa 697, 59 
Am.S.H. 461. 

14a C.J. p 906 notes 24, 27. 

80. TT.S.—Brown v. Grand Rapids 
Parlor Furniture Co., Mich., 58 F. 
286, 7 CC.A. 225, 22 L.R A. 817. 

81. N.C.—Bai^sett v. Pamlico Coop- 
eragre Co, 125 S.E. 14, 188 N.C. 
511. 

Pa.—Bell Telephone Co. of Pennsyl¬ 
vania v. Schwab, 33 Pa-Dlst. & Co. 
270. 

Utah.—^Walker Bros. v. Eastern Mo¬ 
tors Co.. 262 P. 97, 70 Utah 543. 
W.Va.—Ohio Finance Co. v. Man- 
nlngrton Window Glass Co., 103 S. 
E. 333, 86 W.Va. 322. 
t4a C.J. p 906 note 28. 


OvernUlngr of prior cases to ooAtrary 

In so far as National Bank of the 
Republic V. Scott, 55 P 374, 18 Utah 
400, and Wells, etc., Co. v. Scott Co., 
.*>5 r. 81, 18 Utah 127, are in con¬ 
flict with lIog:t^an v. Price River Ir- 
rig-ation Co., 184 P. 636, 65 Utah 
170, they must be deemed overruled. 
—Walker Bros. v. Eastern Motors 
Co., 262 P. 97, 70 Utah 543. 
XiLdenmlty of cosurety of director 
The directors of a corporation can¬ 
not indemnify, axainst an existing: 
liability, a cosurety of a fellow di¬ 
rector, since the Indemnity of one 
surety inures by operation of law to 
the benefit of the others, and this 
violates the principle that directors 
cannot prefer themselves as creditors 
out of the corporate as.sets.—Lowry 
Banking Co. v. Empire Lumber Co., 
17 S.E. 968, 91 Ga. 624. 

88 . Minn.—Aiken v. Timm, 180 N.W. 

234, 147 Minn. 317. 

Pa.—Bell Telephone Co. of Pennsyl¬ 
vania V. Schwab, 33 Pa.Dist. & Co. 
270. 

14a C.J. p 909 note 68. 

88 . Iowa.—Hollins v. Shaver Wag:on, 
etc., Co., 45 N.W. 1037, 80 Iowa 
380. 20 Am.S.R. 427. 

84. Ill.—Blair v. Illinois Steel Co., 
* 42 N.E. 895, 169 Ill. 350, 31 L.R.A. 
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269—Rag:land v. MeFall, 27 N E. 76. 
137 Ill. 81. 

14a C.J. p 909 note 57. 

85* Wash.—May v. Kudc'll, 270 P. 

1041, 149 Wash. 393. 

14a C.J. p 909 note 59. 

When detrlmeut of corporation is 
BOngrht thereby, the exen ise of the 
right is illegal.—J. W. Butler Paper 
Co. V. Robbins, 38 N.E. 153, 151 Ill. 
588. 

88 . N.D—Baird v. First Nat Bank, 
215 N.W. 810, 55 N.D. 856. 5G A.L. 
K 200—Farmers’ State B.mk of 
Rlchardton v. Brown, 204 N.W. 673. 
52 N.D. 806. 

14a C.J. p 909 note 62. 

87. Ky.—J. P. Burton Coal Co. v. 
Craft. 292 S.W. 831, 219 Ky. 196. 

14a C.J. p 909 note 64 [aj. [c]-[f]. 

88 . U.S.—In re Paul Delaney Co.. 
D.C.N.Y., 26 F.2d 937. affirmed, C. 
C.A., SO F.2d 1018—Davis v. Seneea 
Falls Mfg. Co., D.C.N.Y, 8 F.2d 
546, modified on other grounds, C. 
C.A., 17 F.2d 546. 

Ga.—McDonald v. Redding Lumber 
Co., 159 S.E. 888, 48 Ga.App. 666. 
14a C.J. p 911 notes 67, 68 [a], p 
912 note 70, p 914 note 90, p 916 
notes 91, 92. 
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comprehensively, prohibiting a transfer of corpo¬ 
rate property,29 by an officer, director, or stockhold¬ 
er or by the corporation itself,2® when the corpora¬ 
tion is insolvent^! or its insolvency is imminent or 
contemplated,32 with the intent of giving a prefer¬ 
ence to a particular creditor over other creditors^S 
and with notice, on the part of the transferee, that 
the transfer effects a preference to the detriment of 
other creditors.24 The primary object of a statute 
which condemns preferences by a failing or insol¬ 
vent corporation and is broad in scope, is to secure 
a fair administration and distribution of the assets 


of the corporation for the equal benefit of the cred- 
itors.25 It has been held that such a statute applies 
as well to preferential payments of debts contract¬ 
ed before as to those contracted after the statute 
went into effect^S and that parties cannot contract 
themselves out of its operation as to any property 
transferred in a forbidden manner or for a prohib¬ 
ited purposc.27 

However, a statute prohibiting preferences by cor¬ 
porations, being in derogation of the common law, 
is to be strictly construed^* and there are cases in 
which it is not applicable.29 Actual or imminent in- 


29. Transfers within statutes 

(DA cash payment.—Stiofel v. 
New York Novelty Co.. 66 N.Y.S. 90, 
26 Misc. 221 . 

(2) A payment of interest result¬ 
ing in a depletion of assets.—^Wm. 
11. Rankin Co. v. Edward Langer 
Printing Co., 268 N.Y.S. 739, 239 
App.Div. 681. 

(3) An assignment.—John S. Lane 
& Son V. Westchester County, 162 N. 

E. 86 . 248 N.y. 298. affirming 221 N. 
Y.S. 846, 220 App I>iv. 773—Lanna v. 
C. L. Gales. Inc, 264 N.Y.S. 97, 142 
Misc. 171—-14a C J. p 910 note 66 
rd ( 6 ), p 912 note 71 [c] ( 1 ). (2). 

(4) A mortgage—First Nat. Bank 
V, Bianchi A' Smith, 160 A. 774, 106 
N.J Eg 333—14a C.J. p 910 note 66 
fc] (7), (9), (11), p 914 note 86 . 

(5) An instrument, whether re¬ 
garded as a hill of sale or a chat¬ 
tel mortgage, which is given to se¬ 
cure a preexisting debt and is in 
effect a chattel mortgage—Evans v. 
Stanwood Rubber Co., 121 A. 2, 94 N. 
J.Eq. 630. 

( 6 ) Agreement of corporate buyer, 
after outright sale and delivery to it. 
that title shall revert to and remain 
in seller until entire purchase price 
is paid.—Miller Rubber Co. of New 
York V. McKennon, 235 S.W. 42, 151 
Ark 15. 

(7) An indirect or circuitous pref¬ 
erence, such as a sale of bonds of 
the corporation under an arrange¬ 
ment that the proceeds shall be used 
to pay a creditor.—Davis v. Seneca 
Falls Mfg. Co, D.C.N.Y.. 8 F.2d 546. 
modified on other grounds, C.C A., 17 

F. 2d 546. 

( 8 ) A transaction wherein a debt¬ 
or of the corporation pays the debt 
directly to a creditor of the corpora¬ 
tion and is given credit by the cor¬ 
poration for the payment.—Ulelaski 
V. National City Bank of New York, 

C. C.A.N J., 68 F.2d 723, affirming. 

D. C., 58 F.2d 667. 

30. N.Y.—Munson v. Genesee Iron, 
etc.. Works, 56 N.Y.S. 139. 87 App.' 
Div, 203. 

Ol. U.S.—Davis v. Seneca Falls Mfg. 


Co. C.CAN.Y.. 17 F.2d 646, modi¬ 
fying. D.C., 8 F.2d 646. 

N.J.—Rogosin v. City Trust Co. of 
Passaic, 151 A. 834, 107 N.J.Eq. 
79—First Nat. Bank v. Bianchi & 
Smith, 150 A. 774, 106 N.J.Eq. 383— 
Turp V. Dicki‘n.son, 134 A. 888 , 100 
NJ.Eq. 41 

14a C.J. p 910 note 66 Ta]—[c], p 

912 note 71. p 913 note 76. 

32. U.S.—Lowensteln v. I. N. Platt 
& Co.. CC.AN.Y.. 58 F.2d 173— 
Davis V. ,Scn€‘ca Falls Mfg. Co., C. 

C. AN.Y, 17 F.2d 646, modifying. 

D. C, 8 F2d 516. 

N.J.—Rogosin V. City Trust Co. of 
Passaic, 151 A. 834, 107 N.J.Eq. 
79. 

14a C J. p 911 note 69 [a], p 912 note 
71, p 913 note 77. 

33. U.S—BHlaski v. National City 
Bank of Now York, D.C.N.Y., 58 
F2d 657, affirmed, C.C A.. 68 F 2d 
723—Davis v. Seneca Falls Mfg. 
Co.. CCA.N.Y.. 17 P.2d 546, modi¬ 
fying. DC, 8 F.2d 546. 

NY— Globe Indemnity Co. v, l»ark- 
Lexington Corporation, 277 N.Y.S. 
407. 154 Misc, 854 

14a C.J. p 910 note 66 le], p 912 note 
71, p 913 note 78. 

That creditor might have acquired 
preference by filing a lien does not 
validate the transfer, what the stat¬ 
ute condemns is the voluntary act of 
the corporation with intent to work a 
preference; and that act is no less 
wrongful because the creditor, acting 
on his own motion, might bo able to 
secure a preference by proceedings in 
Invitum—John S I^ase & Son v. 
Westchester County, 162 N.E. 86 , 248 
N.Y. 298, affirming 221 N.Y S. 845, 
220 App Div. 773. 

34 . i^,Y.—Joseph H. Benzing & Co. 
V. F. J. Hughes Contracting Corpo¬ 
ration, 9 N Y.S.2d 612. 

36. N.J.—Central-Penn Nat. Bank v. 
New Jersey Fidelity & Plate Glass 
Ins Co., 182 A. 262. 119 N.J.Eq. 
265—Active Mortg. Co. v. Apex 
Bldg. Co., 146 A. 353, 104 N.J.Eq. 
569. affirmed Active Mortgage Co. 
v Henry R. Isenberg Co., IBl A 
901, 106 N.J.Eq. 279. 

14a C.J. p 911 note 69 [a] (3), p 

913 note 73. 
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Btatntc is intended to extend, rather 
than restrict, remedies 

N.Y.—Moak v. Vet, 223 N.Y.S. 247, 
221 App.Div. 289. 

3^ N.Y.—Dudensing v. Jones. 68 N. 
Y.S. 178. 27 Misc. 69—Stiefel v. 
New York Novelty Co., 65 N.Y.S. 
90. 26 Misc. 221 . 

37. U.S.—McGill v. Commercial 

Credit Co., D.C.Md., 243 F. 637. 

38. Ind —Dowdle v. Central Brick 
Co., 189 N.E. 145, 206 Ind. 242. 

N Y.—O’Brien v. East River Bridge 
Co., 66 N.E. 74, 161 N.Y. 639. 48 
L.R.A. 122, reversing ,*>5 N.Y.S. 206, 
36 App Div. 17. 

39. US—In re North Babylon Es¬ 
tates, C.C.A.N y., 30 F.2d 372— 

Pickford V. Wood, C.C.A N.J., 300 

261, certiorari denied 46 S.Ct. 
96, 266 U S. 615. 69 L Ed 469. 

Ky—H. B. Rice & Co. v. Miners' 
Elkhorn Coal Co., 28 S.W. 2 d 783. 
23 i Ky. 580 

N..I.—Lane v. Hamilton Trust Co. of 
Paterson, 157 A. 855. 109 N.J.Eq. 
423—Glaubermaii v. Bergenline 
Trust Co., 155 A. 766, 108 N.J.Eq. 
531—Solomon v. Amervoll Co., 181 
A. 712, 13 N.J.Misc. 873. 

N.Y.—Wm. H. Rankin Co. v. Ed¬ 
ward Langor Printing Co., 268 N. 
y S. 739, 239 App.Div. 681—Doehler 
v. Real Estate Board of New York 
Bldg. Co., 270 N.Y.S. 386, 150 Misc. 
733 

14a C.J. p 909 note 64 [b], p 910 note 
66 [b] (3). [d], p 911 note 69 [a] 
(10), (12), (18), p 912 note 71 

la] (4), [c] (3). (4). 

Xiack of dimnnition of corporato as¬ 
sets 

U.S.—Bielaski v. National City Bank 
of New York, C.C.A.N.Y., $8 F.2d 
723, affirming, D.C., 68 F.2d 667—In 
re Fred Stern & Co., C.C.A.N.Y., 64 
F.2d 478—Willcox v. Goess, D.C.N. 
Y., 22 F.Supp. 841. 

Zssnanoe of nnssonred note 

U.S.—Central Hanover Bank & Trust 
Co. V. United Traction Co., C.C.A. 
N.Y., 96 F.2d 60. 

Bxchange of debentures 

N Y —Rabenold v. Associated Gas & 
Electric Co.. 266 N.Y.S. 620, 148 
Misc. 607. 
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solvency of the corporation, at the time of the as¬ 
signment or transfer,^® and an intent to create a 
preference in favor of one creditor over another^^ 
are necessary to bring a case within the statute. Al¬ 
so^ when so provided by a statute in force at the 
time, it is essential that the preferred creditor have 
notice or reasonable cause to believe that he is be¬ 


ing preferred but, in the absence of such a pro¬ 
vision, notice, or the absence thereof, on the part of 
the transferee is important only in determining the 
applicability of a statutory exception which saves 
the transfer when it is made to a purchaser for a 
valuable consideration without notice.^3 


Assignment of clslm for Miforoement 
for corporation’s lienallt 
N.Y.—Sanders v. Barnaby, 169 N.T.S. 

679, 173 App.Div. 244. 

Soonrity given contemporaneously 
with creation of debt seonred 
U.S.—Breed v. Glasgow Inv. Co., C. 
C.Va., 71 P. 903, reversed on other 
grounds 74 F. 332, 20 C.C.A. 432. 
Ind.—Dowdle v. Central Brick Co., 
189 N.E. 145, 206 Ind. 242. 

N.J.’—Active Mortg. Co. v. Apex Bldg. 
Co., 146 A. 353, 104 N.J.Eq. 669. 
affirmed Active Mortg. Co. v. Hen¬ 
ry R. Isenberg Co., 151 A. 904, 106 
N.J.Eq. 279. 

Payment of secured debt 

N.Y.—^Wright V. Gansevoort Banfc. 

103 N.Y.S. 648. 118 App.Div. 281. 
Oonsummation of prior arrangement 

(1) The statute does not forbid the 
giving of a mortgage or other se¬ 
curity by an insolvent corporation to 
a creditor in performance of an 
agreement made in good faith when 
the corporation was solvent, this be¬ 
ing merely a consummation in good 
faith of a prevIou.s arrangement and 
not a separate transaction.—In re 
Paul Delaney Co., D.C.N.Y., 26 F.2d 
937, affirmed. C.C.A, 30 F,2d 1018— 
14a C.J. p 911 note 69 [a]' (11), p 
914 note 87. 

(2) Where it is contemplated by 
the employment of a hotel manager 
that he shall not be charged for 
board and rooms for himself and 
family, it is not a violation of the 
statute for the hotel company to al¬ 
low him such board and accommoda¬ 
tions.—Montague v. Hotel Gotham 
Co., 133 N.YS. 954, 149 App.Div. 687. 
Validation by agreement 

There seems to be no reason why 
such a transaction as is prohibited 
by N.Y.Stock Corp.L. S 15 should not 
be validated If the parties affected by 
it agree to validate it.—In re Camp¬ 
bell’s Estate. 299 N.Y.S. 442, 164 
Misc. 432. 

40. U.S.—Bielaskl v. National City 
Bank of New York, D.C.N.Y., 58 
F.2d 667, affirmed. C.C.A., 68 P.2d 
723—In re Fred Stern & Co., C.C.A. 
N.Y., 64 P.2d 478—Willcox v. 

Goess, D.C.N.Y., 16 F.Supp. 350. 
N.J.—Dong v. Republic Varnish 
Enamel & Lacquer Co., 169 A. 860, 
116 N.J.Eq. 212, reversing 164 A. 
8, 112 N.J.Eq. 321—Mannl v. Pali¬ 
sade Nat. Bank, 167 A. 764. 113 
N.J.Eq. 496. 114 N.J.Eq. 76—Flock- 
hart Foundry Co. v. Cox Automatic 


Pipe Bending Co.. 123 A. 151, 96 N. 
J.Eq. 382, affirmed 124 A. 926. 96 
N.J.Eq. 396. 

N.Y.—Van Schaick v. Title Guar¬ 
antee & Trust Co.. 297 N.Y.S. 827, 
262 App.Div. 188. 

14a C.J. p 910 note 66 [b] (2). p 911 
note 69 [a] (9). p 912 note 71 [b] 

(3). (4). [d]. p 913 note 80. p 916 
note 95. 

41. U.S.—Bielaski v. National City 
Bank of New York, D C.N.Y., 68 F. 
2d 657. affirmed, C.C.A., 68 F.2d 723 
—In re Fred Stern & Co., C.C.A. 
N.Y., 54 P.2d 478—Drewen v. Union 
Discount Co., C.C.A.N.Y., 32 F.2d 
691—Willcox v. Goess. D.C.N.Y., 
16 F.Supp. 360. 

N.Y.—Van Schaick v. Title Guarantee 
& Trust Co., 297 N.Y.S. 827, 262 
App.Div. 188. 

, 14a C.J. p 913 note 81. 

XniiueBoo of particular mattam iu 
determiiiiiLg intent 

(1) In determining the Intent to 
give a preference, the transaction 
must be viewed In the light of the 
situation as It existed at the time, 
and cannot be regarded as invalid 
because discredited by after events. 
—Howland v. Metropolitan Bank, D. 
C.N.Y, 228 F. 642. 

(2) Whether a payment was made 
by an insolvent corporation with in¬ 
tent to give a preference depends on 
whether the payment was made in 
contemplation of continuing business 
in good faith or in contemplation of 
in.solvency and winding up the busi¬ 
ness.—Childs V. County Trust Co. of 
New York. D.C.N.Y., 6 F.Supp. 821, 
affirmed. C.C.A., 70 F.2d 1012. 

(3) When a corporate debtor pays 
one of his creditors at a time of 
financial stress, with the hope that 
the storm will be weathered, but. In 
any event, with the purpose of see¬ 
ing to it that that particular cred¬ 
itor is paid if the worst happen, 
an intent to prefer is present.— 
Van Schaick v. Title Guarantee & 
Trust Co..,297 N.Y.S. 827. 262 App. 
Div. 188. 

(4) A payment or transfer will 
be held to have been made with in¬ 
tent to give a preference when, and 
only when, the corporation or the 
officer making the payment or con¬ 
veyance must have known or expect¬ 
ed that It would have the effect of 
working a preference.—^Bielaskl v. 
National City Bank of New York, D. 
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C.N.Y., 58 F.2d 6r>7. affirmed, C.C.A., 
68 P.2d 723—14a C.J. p 914 note 83 
(6) Payment in the ordinary 
course of business does not always 
warrant an inference of Intention to 
prefer.—Miceli v. Morgano, D.C.N.Y.. 
36 F.2d 607. 

(6) A transfer of accounts by u 
corporation to certain creditors to 
secure them on past-due notes given 
for money loaned, In place of other 
accounts previously transferred to 
secure such notes, under an agree¬ 
ment providing for the substitution 
of accounts while there is “no de¬ 
fault on the notes,” does not show an 
intent to give a preference to anv 
particular creditor over other cred¬ 
itors within the menning of the 
statute.—Mllbank v. Welch, 26 N.Y 
S. 706, 74 Hun 497. 

42. U.S.—Willcox V. Goe.s8, D.C.N.Y . 

16 F.Supp. 350. 

N.Y.—Van Schaick v. Title Ouarante*- 
& Trust Co.. 297 N.YS. 827. 252 
App.Div. 188—Doehler v. Real Es¬ 
tate Board of New York Bldg. Co., 
270 N.Y.S. 386, 160 Misc. 733. 
Statutory amendment 

(1) In New York this requirement 
did not obtain prior to its incorpora¬ 
tion in the statute by amendment. 
U.S.—Davis v. Seneea Palls Mfg. Co 

C.C.A.N.Y., 17 F2d 646. modifying. 
DC.. 8 F.2d 546—Childs v. C«mnly 
Trust Co, of New York, D C.N.Y , 
6 F.Supp. 821. affirmed, C.C.A., 70 
F.2d 1012. 

N.Y.—Prank Shepard ('o. v. Zachary 
P. Taylor Pub. Co.. 190 N.Y.S. 837. 
198 App Div. 638, reversing 180 N 
Y.S. 122. 

(2) The amendment is not retro¬ 
active. 

U.S.—Matters v. Manufacturer's 

Trust Co., C.C.A.N.r., 64 F.2d 

1010. 

N.Y—Dalzlel v. Rosenfeld, 191 N.E. 
841, 266 N.Y. 76, reversing 268 N. 
Y.S. 928, 240 App. Div. 1025. 

Contra Miceli v. Morgano, D.C. 
N.Y., 36 P.2d 607. 

49. U.S.—In re Fred Stern 8t Co., C. 

C.A.N.y., 64 P.2d 478. 

N.J.—Matthews v. Pope, 121 A. 746. 

95 N.J.Eq. 76. affirmed 123 A. 368. 

96 N.J.Eq. 696. 

14a C.J. p 913 note 72. 

Paya4 of aatocedout dobt is not 
an innocent purchaser for value.— 
Marini v. Palisade Nat. Bank, 167 
A. 764, 113 N.J.Eq. 496, 114 N.J.Eq. 
76. 
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In a state wherein the pertinent prohibitory stat¬ 
ute is divided into two parts, the first relating to a 
preference of one of its directors, officers, or stock¬ 
holders by a corporation which has refused to pay 
any of its notes or other obligations when due, and 
the second part relating to the preference of any of 
its creditors by a corporation which is insolvent or 
whose insolvency is imminent, a default by the cor¬ 
poration in the payment of its written obligations is 
essential to the application of the first,but not of 
the second,^® part of the statute. 

Miscellaneous provisions. It has been held that 
under a statute providing that a corporation may do 
for the purposes for which it is incorporated, and 
in the transaction of its proper business, but sub¬ 
ject to the restrictions contained in the act, "what¬ 
ever would be lawful for a natural person to do,” 
an insolvent corporation may make preferences in 
a deed of trust for the benefit of its creditors.^® 
Also it has been held under statutes providing that 
in case of insolvency or dissolution of certain cor¬ 
porations the debts of such corporations shall be 
paid in preference to preferred stock therein, a 
mortgage executed by an insolvent corporation se¬ 
curing holders of preferred stock over general cred¬ 
itors is void.^^ 

In Washington, as noted supra § 1385, there is 
a rule, based on the trust fund doctrine, and deemed 


to be a part of the common law of the state, that 
an insolvent corporation cannot prefer particular 
creditors. A statute, under which a preference by 
a corporate debtor, when made within four months 
of an application for the appointment of a receiver 
or trustee, is voidable without regard to the prefer¬ 
red creditor’s knowledge or lack of knowledge of 
the corporation’s insolvency or other facts indicat¬ 
ing a preference,^® while one given prior to that 
time is voidable when, and only when, the person 
receiving it had reasonable cause to believe that 
he was receiving a preference,^® is deemed not to be 
a codification of all the rules relating to the trust 
fund doctrine, previously built up by the decisions 
of the court, but to be intended solely to mitigate 
the harshness of the common-law rule as applied to 
the recovery back of a payment from a creditor 
who, in good faith and without knowledge of the 
corporation’s insolvency, received the payment more 
than four months before the appointment of a re¬ 
ceiver or other liquidating officer.®® Being in dero¬ 
gation of the common law of the state, it will be 
strictly construed and limited to its plain intent 
and scope.®^ It is not retroactive ;®2 and under the 
trust fund doctrine, as confirmed and modified by 
the statute, there can be no recovery back of a pay¬ 
ment where it docs not appear that the creditor 
receiving it thereby received any greater percentage 
of his debt than any other creditor of the same 
class.®® 


SKortffar* 

(1) A corporation, Insolvent or 
contemplatinf? insolvency, cannot se- 
<*iire a preexlstlngf debt, regard less 
of whether or not the creditor has 
notice of the financial condition of 
the corporation; the mortf^afire is not 
Kiven for a valuable consideration.— 
De Stefano v. American Chocolate 
Almond Co. 162 A. 2, 107 N J.Eq. 
156—Hoifosin v. City Trust Co. of 
Passaic, IBl A. 884, 107 N.J.Eq. 79— 
First Nat. Bank v. Bianchi & Smith, 
150 A. 774, 106 N.J.Eq. 333—Unger 
V. Mayer, 147 A. 609, 105 N.J.Eq. 
263. affirmed 161 A. 907, 107 N.J.Eq. 
186. 

(2) Even where a mortgage is giv¬ 
en for a present valuable consider¬ 
ation, it is void where the mortgagee 
has knowledge or notice of insol¬ 
vency.—Puritan Corporation v. Gan¬ 
non, 161 A. 283, 106 N.J.Eq. 603— 
Schneider v. Hamilton Trust Co. of 
Paterson, 147 A. 863, 105 N.J.Eq. 
377. 

44, U.S.—^Well V. Commissioner of 

Internal Revenue, C.C.A., 91 P.2d 

944—Emerson v. Berman, C.C.A.N. 


Y.. 67 F.2d 637—Karasik v. Peo¬ 
ple’s Trust Co.. D.CN.Y., 252 P. 
324, affirmed 262 P. 337, 164 C.CA. 
261. 

N.Y.—Tierney v. J. C. Dowd & Co., 
238 N.Y. 282. 144 N.E. 683, re¬ 
versing 202 N.Y.S. 956, 207 App. 
Div. 896, 208 App.Div. 724, which 
affirms Tierney v. J. C. Dowd & 
Co., 197 N.Y.S. 165—Van Schaick v. 
Title Guarantee & Trust Co., 297 
N.Y.S. 827. 262 App.Div. 188—Kim¬ 
ball V, Cash, 176 N.Y.S. 641, 107 
Misc. 863. 

45. U.S.—Emerson v. Berman, C.C. 
A.N.Y., 57 F.2d 637—Matters v. 
Manufacturers* Trust Co., C.C.A. 
N.Y., 64 F.2d 1010. 

14a C.J. p 915 note 94. 

Contrary view 

N Y.—Swan v. Stiles. 87 N.Y.S. 1089, 
94 App.Div, 117. 

46^ W.Va.—^Ruffner v. Wei ton Coal, 
etc., Co.. 16 S.E. 48, 86 W.Va. 
244. 

47. Ind.—Reagan v. Chicago First 
Nat. Bank. 61 N.E. 675, 62 N E. 
701, 167 Ind. 623. 

4B. Wash.—Post v. Fischer, 71 P.2d 


659, 191 Wash. 677 —Guaranty 
Trust Co. v. Yakima First Nat. 
Bank, 38 P.2d 384, 179 Wash. 616 
—Felerson v. National Discount 
Corporation, 36 P.2d 1097, 179 

Wash. 108, adhered to 41 P.2d 1119, 
179 Wash. 108. 

49. Wash.—Guaranty Trust Co. v. 
Yakima First Nat. Bank, 38 P.2d 
384. 179 Wash. 615—Meier v. Com¬ 
mercial Tire Co., 38 P.2d 383, 179 
Wash. 449. 

50. Wash—Seattle Ass'n of Credit 
Men V. General Motors Acceptance 
("orporatlon. 63 P.2d 359, 188 Wash. 
635. 

51. Wash.—Seattle Ass'n of Credit 
Men V General Motors Acceptance 
Corporation, supra. 

52. Wash.—Sterrett v. White Pine 
Sash Co., 80 P.2d 665, 176 Wash. 
663. followed in Sterrett v. Deer 
Park Dumber Co., 30 P.2d 667, 176 
AVash. 705, and Sterrett v. Western 
Pino Mfg. Co., 30 P2d 668. 176 
Wash. 704. 

53. Or.—Sterrett v. Stoddard Lum¬ 
ber Co., 46 P.2d 1023, 150 Or. 491, 
construing Washington statute. 
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3. PBEmtxMOES Br Act or Cbeditobs 


19 C.J.S. 


§ 1394. In General 

Except In tome Jurisdictions, a creditor may retain 
a preference which he has obtained by his own diligence, 
without fraud, collusion, or trespass. 

In those jurisdictions in which it is held that the 
corporation cannot by its own act create a prefer¬ 
ence in favor of a particular debtor, a creditor can¬ 
not, as a general rule, accomplish by any act of 
diligence on his part that which the corporation 
could not do by agreement with him.54 Conversely, 
where the corporation is regarded as having the 
power to prefer creditors, a creditor who acts 
without fraud is entitled to retain a preference se¬ 
cured by his own diligence.55 Even where insol¬ 
vent debtors generally, including corporate debtors, 
are prohibited by statute from making preferences 
in voluntary assignments for the benefit of credi¬ 
tors, a creditor may, by his own diligence and with¬ 
out fraud or collusion, procure a preference prior 
to an assignment, as the statute is not intended to 
regulate his acts.56 In no event, however, can one 
creditor obtain a preference over another by wrong¬ 
fully taking the property of the common debtor into 
his possessions'^ 

§ 1395. Preference Obtained by Use of Judi¬ 
cial Process 

Diverse rules. In some Instances based on statutory 
provisions, obtain In different jurisdictions as to the 
right of a creditor of an insoivent corporation to acquire 
a preference by the use of legal process. 

In jurisdictions in which it is permissible for in¬ 


solvent corporations to prefer their creditors, the 
creditors may obtain preferences on their own in¬ 
itiative in legal proceedings,®® as by attachment of 
corporate property in a bona fide attempt to collect 
a debt, thereby securing a valid lien,®® or by ob¬ 
taining judgment on which execution is returned 
unsatisfied and intervening in an action against an 
insolvent corporation for the ratable distribution of 
its assets brought by nonjudgment creditors who 
have not taken the necessary steps to maintain a 
creditors* bill to reach the fund.®® It is essential, 
however,®i as well as sufficient,®® that suit be 
brought before a court of equity obtains jurisdic¬ 
tion, or at least before it obtains jurisdiction for 
the purpose of administration and distribution, al¬ 
though not necessarily before it obtains jurisdiction 
for some other purpose of a temporary nature.®® 

In jurisdictions in which the right of an insolvent 
corporation to prefer its creditors is denied, if the 
condition of the corporation is such as to prohibit 
it from preferring a particular creditor, the credi¬ 
tor himself cannot obtain a preference by use of 
judicial process, such as attachment, execution, 
garnishment, etc. ;®^ and especially is this the case 
where the attachment is collusively aided and al>et- 
ted by the corporation itself immediately prior to a 
general assignment for the benefit of creditors.®® 
The assets must be distributed pro rata among all 
the creditors,®® and no diligence on the part of 
one or more of the creditors can defeat the right of 
the others to a pro rata distribution of the fund;®'^ 
but in some jurisdictions in which this rule obtains, 


M. Tex.—Orr, etc., Shoe Co. v. 
Thompson, 85 S.W. 473, 89 Tex. 
501. 

85. 111.—Home Nat. Bank v. San¬ 
chez, 23 N.E. 405, 131 Ill. 330— 
Oakford v. Fischer, 75 Ill.App. 544. 
66. Ill.—Home Nat, Bank v. San¬ 
chez, 23 N.E. 405, 131 Ill. 330. 
87. Wash.—Jones v. North Pac. 
Fish, etc., Co., 84 P. 1122, 42 
Wash. 332, 114 Am.S.R. 131. 6 

L.R.A.,N.S., 940. 

68. Ill.—Roseboom v. Whittaker, 23 
N.E. 339, 132 111. 81. 

Mo.—La (Irange Butter Tub Co. v. 
National Bank of Commerce, 26 
S.W. 710, 122 Mo. 164, 43 Am.S.R. 
658. 

14a C.J. p 916 note 7. 

Mxoapt as raatrlctad by atatnta, 

creditors of insolvent corporation 
have, it is said, the same power to 
reach its assets as in the case of 
Insolvent natural person.—Hersh v. 
Levinson Bros., 174 A. 736. 117 N.J. 
Bq. 131—Turp v. Dickinson, 134 A. 


888, 100 N.J.Eq. 41—14a C.J. p 916 
note 12 [a]. 

59. La.—In re Bryce Cash Store, 
124 So. 544, 12 La.App. 365. 

Mont.—Mieyr v. Federal Surety Co. 
of Davenport, Iowa, 34 P.2d 982, 
97 Mont. 603, certiorari erranted 
Clark V. Williard, 55 S.Ct. 118. 
293 U.S. 546, 79 L.Ed. 6.50, affirmed 
66 S.Ct. 356, 294 U.S. 211, 79 L.Ed. 
865, 98 A.L.R. 347. 

14a C.J. p 916 note 8. 

60. Neb.—Merchants* Nat. Bank v. 
McDonald, 88 N.W. 492, 89 N.W. 
770, 63 Neb. 363. 

61. Ill.—Commercial Nat. Bank v. 
Peoria First Nat. Bank, 53 Ill. 
App. 358, affirmed 37 N.E. 1019, 161 
Ill. .308. 

68. La.—In re Bryce Cash Store, 
124 So. 544, 12 La.App. 365. 
area thonyii oorpozatloa is bslag 
liquidated nader statute 
Ohio.—Mikels v. Cowie Cut Stone 
Co., 171 N.E. 251, 84 Ohio App. 
442. 


63. Iowa.— Britten v. Sheridan Oil 
Co., 217 NW. 800. 205 Towa 147. 

64. Ala.—Poliak v. MiiscoRee Mfs:. 
Co., 18 So. 611, 108 Ala. 467. 64 
Am.SR. 165. 

Tonn.— Memphis Barrel, etc.. Cn. v 
Ward, 42 S.W. 13, 99 Tenn. 172, 63 
Am.SR. 825. 

Tex.—Orr, et<*., Shoe Co. v. Thomp¬ 
son. 36 S.W. 473. 89 Tex. 501. 

Contrary view Harridan v. Quay, 
Tex.Civ.App., 27 S.W. 897. 

14a C.J. p 916 note 13. 

65. Ala.—Poliak Co. v. Muscoiree 
Ufg. Co.. 18 So. 611, 108 Ala. 467, 
54 Am.S.R. 165. 

66L Tenn.—Levins v. W. O I'eoblos 
Grocery Co., Ch.A., 38 S.W. 733. 

67. Tenn.—Marr v. West Tennessee 
Bank. 4 Coidw. 471. 

Tex.—Orr, etc.. Shoe Co. v. Thomp 
son. 36 S.W. 473, 89 Tex. 601. 

Wash.—Compton v. Schwabacher, 46 
P. 338, 15 Wash. 306. 

14a C.J. p 916 note 17. 
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CORPORATIONS 


§ 1396 


it is held that prior to some positive act of insol¬ 
vency, or a cessation of business, it is permissible 
for a creditor to pursue ordinary remedies for the 
enforcement of his claim and secure a lien on the 
corporate assets by attachment, garnishment, or oth¬ 
er legal process.®^ On the other hand, within this 
principle, after a corporation not only becomes in¬ 
solvent but ceases to carry on its business, or com¬ 
mits some positive act of insolvency, a creditor can- 
no*t acquire a preference lien on the assets by at¬ 
tachment or other judicial process.®® Manifestly, 
a person who is not a direct creditor of an insol¬ 
vent corporation, but is only a garnishor of a credi¬ 
tor, receives no unlawful preference when, standing 
in the shoes of the creditor, he receives the same 
dividend as other creditors.^® 

Although, as noted supra §§ 1390, 1391, some 
courts distinguish between a preference to an out¬ 
side creditor and one to a creditor who is a direc¬ 
tor, officer, or shareholder, in so far as a prefer¬ 
ence by voluntary act of the corporation is concern¬ 
ed, no such distinction is made in dealing with the 
right of a creditor to obtain a preference through 
legal proceedings. In the absence of fraud, a di¬ 
rector, officer, or stockholder may obtain a prefer¬ 


ence by legal proceedings when any other creditor 
could but the utmost good faith is required of 
him in enforcing his claim, and a preference ob¬ 
tained by him will not be upheld where, knowing 
that the company was on the verge of insolvency, 
he lulled other creditors into inaction and then sued 
out an attachment ;72 and the rule that the credi¬ 
tor himself cannot obtain a preference by the use 
of judicial process where the corporation could not 
give him one by its voluntary act is especially ap¬ 
plicable where the creditor is an officer of the com¬ 
pany and is not only chargeable w'ith notice of the 
insolvency of the corporation, but also has actual 
notice thereof, at the time he takes out an attach- 
ment.73 

Statutory provisions. A preference obtained by 
legal proceedings is voidable when it is within the 
terms of a statute so providing.'^^ Such a statute 
is valid but it is not retroactive ;^® and it may 
be so worded and construed as to be limited to a 
preference acquired by an officer or director or a 
judgment resulting from some improper act or 
omission on the part of the corporation or its offi¬ 
cers accompanied by an intent to give a prefci- 
ence.'^'^ 


4. Rl(iHT8 AND LiABILITJKS OF PhEFEKRKD CREDITORS 


§ 1396. In General 

A preferred creditor may have title and rights, es¬ 
pecially as against persons other than the remaining 
creditors. Under a statute condemning preferences, his 
liabilities are only those declared by the statute. 

Although a preference of a particular creditor by 
an insolvent corporation may be void or voidable as 
to other creditors, it may be good as between the 


parties'^® and as against a debtor of the corpora¬ 
tion, so that, where the preference consists of an 
assignment of a claim of the corporation, the as¬ 
signee may sue the debtor.’^® Even as to other 
creditors, the transfer may not be a nullity, but 
rather voidable only to the extent that it obstructs 
the enforcement of their claims; the title to the 
property transferred is in the transferee,®® subject, 


0B. Tonn.—Julian v. American Nat, 
Bank. 106 S.W 2d 871, 21 Tenn. 
App 1.^7—State ex rcl. McConnell 
v. Peoples Bank & Trust Co., 12 
Tenn.App. 242. 

Tex.—McCormick v. ("ornell & Ward- 
low. Civ.App., 193 S.W. 1083. 

14a C.J. p 916 note 18. 

09. Tenn.—Willis v. Mann Const. 

Co.. 236 R.W. 282, 145 Tenn. 318. 
14a C.J. p 917 note 21. 

Whmrm proportj of insolvoat oor- 
poratloa is la xoosivsr's hands, in¬ 
dividual creditors may not obtain 
advantage by attachment or execu¬ 
tion levied thereon.—Century Build¬ 
ing A Loan Ass'n v. Wickersham, C. 
C.A.Tex.. 75 F.2d 812. 

Vropsrty in hands of dlrootora as 
trnstoos for orodltors 
Where all property of insolvent 
corporation was given to directors 
in trust for creditors, such property 


was not thereafter sub3e<-t to attach¬ 
ment at instance of a creditor.—Cox 

V. Tyler Cotton Oil Co., Tex Civ.App., 

269 S.W 808. 

70. Wash —Oberleitner v. Moore, 
192 P 901. 112 Wash. 692. 

71. Tex —McCormiek v. Cornell & 
Wardlaw, Civ.App, 193 S.W. 1083. 

Va.—Beck v Semones’ Adm’r, 134 
S E. 677, 145 Va. 429. 

14a CJ. p 905 note 16, p 916 note 7 
[a], p 916 note 9 fa], p 917 notes 
19, 20, 23, 24. 

72. Tex.—McCormick v. Cornell & 
Wardlaw, Civ.App., 193 S.W. 1083. 

73. S.IX—Keyes v. Blue Bell Medi¬ 
cine Co, 148 N.W. 606, 34 S.D. 
297. 

74. Ark.—Grinnell Co. v. Brewer, 
240 SW. 424, 153 Ark. 632. 

Wash.—Stang v Puget Sound Nat. 
Hank of Tacoma, 63 P.2d 373, 188 
Wash. 503. 


75. N.J.—Montgomery Plumbing 

Supply Co v. O’C Realty & Con¬ 
struction Co., 146 A. 658, 105 N.J. 
Eq 16. 

76. Ark—Davis v. H. B. Claflin Co., 
38 S.W. 662, 1117, 41 S.W. 996, 63 
Ark. 157, 5S Am.S.R. 102, 35 L.R.A 
776. 

77. N.Y —Lopez v Campbell, 57 N. 
E 501. 163 NY 340. reversing 46 
N.Y S. 91. IS App Div. 427—Throop 
\ Hatch Lith. Co.. 26 N.E. 742. 
125 N.Y. 630. 

14a C.J. p 917 notes 25, 27, 28, 30- 
32. 

78. N.Y.—Lanna v. C. L. Gates, Inc., 
264 N.Y.S. 97, 142 Misc. 171. 

79. N.Y.—Bulova v. E. L. Barnett. 
Inc., 186 N.Y.S. 90. 114 Misc. 94. 

aOu Minn.—Aiken v Timm, 180 N. 
W. 234, 147 Minn. 317. 
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as shown in § 1399, to a trust for the benefit of all 
creditors. An unsuccessful attempt on the part of 
a director to secure a preference of his claim under 
an assignment of the corporate assets for which he 
voted docs not invalidate other preferences lawfully 
created and conferred by the assignment.®^ 

Where a transfer or assignment is prohibited as 
a preference only by virtue of statute, the‘only re¬ 
sulting liabilities are those which the statute de¬ 
clares.®® Directors, who have preferred themselves 
may, under a statute, be liable to a creditor obtain¬ 
ing judgment against the corporation after the pay¬ 
ment constituting the preference.®® A preferred di¬ 
rector is not, however, liable to an unsecured judg¬ 
ment creditor for the full amount of the preferen¬ 
tial payment, but only for such percentage of his 
debt as such creditor would have received if the 
sum wrongfully paid by way of preference had been 
divided pro rata among all the creditors.®^ 

Remedies of preferred creditors generally see in¬ 
fra § 1428. 

§ 1397, Right of Preferred Creditor to Par¬ 
ticipate in Distribution 

A preference doee not diaentitle the preferred creditor 
to participate in the dietribution of the aaaete. 

A creditor of an insolvent corporation who has 
endeavored to procure an unlawful preference over 
other creditors and failed is not for that reason to 
be punished by being deprived of the right to par¬ 
ticipate in the distribution of the assets,®® even 
though he is a stockholder or a director,®® especially 
where there was no intentional wrongdoing on his 
part.®"^ If through any delinquency of his as a di¬ 
rector the corporation has suffered, the receiver can 


still under the direction of the court cause him to 
make good the loss.®® According to one view, how¬ 
ever, directors who unlawfully have appropriated 
assets of a corporation are not entitled to share in 
the distribution of such assets recovered from them¬ 
selves, on the ground that they too are creditors of 
the corporation.®® 

Lawful preference. A preferred creditor should 
not be penalized by being refused payment of the 
balance of his claim where the preference was not 
unlawful and there was no actual fraud or inten¬ 
tional wrongdoing.®® 

§ 1398. Remission of Preferred Creditor to 
Original Security 

On repayment of the preference received by him, a 
preferred creditor may be remitted to the security orig¬ 
inally held by him. 

» A preferred creditor who has repaid the prefer¬ 
ence received by him may be remitted to the notes 
and securities which he formerly held for his 
debt.®i 

§ 1399. Liability of Preferred Creditor as 
Trustee for All Creditors 

In equity the recipient of an unlawful preference la 
considered a trustee for the benefit of all creditors. He Is 
subject to an accounting, with proper credits and charges. 

Regardless of whether he is an outside creditor 
or an officer or director, the recipient of an unlaw¬ 
ful preference will be held as a trustee for the ben¬ 
efit of all creditors entitled to share in the assets of 
the corporation.®® He may be required to account 
for the value of the property transferred to him,®® 
appraised as of the time of the transfer,®^ rather 
than for a smaller sum realized by a sale of the 


81. Pa.—Moller v. Keystone Fibre 
Co., 41 A. 478, 187 Pa. 553. 

88 . U.S.—Duell v. Brewer, C.C.A. 
N.T., 92 F.2d 69, 112 A.L.R. 1246. 
Transferee or recipient, other than 
oflioer or director, Is not subjected to 
any personal liability by Stock Cor¬ 
poration Law 6 15.—Royal Indemni¬ 
ty Co. V. Ginsberif. 284 N.Y.S. 551, 
157 Misc. 507. 

83. N.Y.—De Rosa v. Bloch, 270 N. 
Y.S. 255, 150 Misc. 160. 

84. Utah.—^W’’alker Bros. v. Eastern 
Motors Co.. 262 P. 97, 70 Utah 548. 

85. U.S.—White v. Cotzhausen, 111., 9 
S.Ct. 309, 129 U.S. 329, 32 L.Ed. 
677. 

N.J.—-Van Clief v. Melville, 83 A. 

967, 80 N.J.Eq. 188. 

14a C.J. p 918 note 42. 

88 . Mo.—Larrabee v. Franklin Bank, 


21 S.W. 747, 114 Mo. 592, 35 Am. 
S.R. 774. 

14a C.J. p 918 note 43. 

87. Pa.--Hill V. Standard Tel. Mfir. 
Co., 58 A. 147, 209 Pa. 231. 

88 . Wash.—Thompson v. Huron 
Lumber Co., 30 P. 741, 31 P. 215, 
4 Wash. 600. 

89. N.Y.—Goldstein v. Goldsmith. 
256 N.Y.S. 299, 235 App.Uiv. 744. 

90. U.S.—Commerce Trust Co. v. 
Woodbury, C.C.A.Mo., 77 F.2d 478, 
modifylnsTi D.C., Woodbury v. Pick- 
erinsr Lumber Co., 10 F.Supp. 761, 
and certiorari denied Woodbury v. 
Commerce Trust Co., 56 S.Ct. 134, 
296 U.S. 614, 80 L.Ed. 435. 

91. Ky.—Hazelhurst Lumber Co. v. 
Carlisle Mfg. Co., 112 S.W. 934, 180 
Ky. 1. 

98. U.S.—Duell v. Brewer, C.C.A.N. 

Y., 92 F.2d 59, 112 A.L.R. 1246. 

Tex.—Dockery v. Hanan, 54 S.W.2d 
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1017, 1021, ritinK Corpus Jhris— 
Naylor-Collins Co. v. Leaverton, 
Civ.App., 40 S.W.2d 192, error dis¬ 
missed. 

14a C.J. p 918 notes 33. 34. 

zn sqinity 

A statutory remedy provided in 
case of wrongdoinf? directors will 
not deprive court of equity of its 
general Jurisdiction to entertain pro¬ 
ceeding to <‘harge as trustees di¬ 
rectors of insolvent corporation who 
have preferred themselves.—Union 
Coal Co. V. Wooley, Okl., 164 P. 62. 

93. N.Y.—Allaire v. Sllherbcrg, 206 

N.Y.S. 634,‘ 210 App.DIv. 109-— 

Bulova V. E. L. Barnett. Inc., 186 
N.Y.S. 90. 114 Misc. 94. 

Neb.—Williams v. Turner, 88 N.W. 
668, 63 Neb. 675. 

94. N.Y.—Kelly v. Mendelson, 176 
N.Y.S. 464. 

Pa.—Hill V. Standard Tel. Mfg. Co.. 
68 A. 147, 209 Pa. 231. 
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property.*® He may, where he has made unequal tied to be reimbursed for money expended by him 
payments to creditors, be charged with such sum as in preserving or enhancing the insolvent estate*^ 
is necessary to produce equality;** and he is enti- and to have his claim therefor determined.** 

D. ASSIGNMENT FOR BENEFIT OF CREDITORS 


§ 1400. Power to Make 

In the abaenee of a statute to the contrary, a cor> 
poratlon having powar to contract debta may make an as¬ 
signment of all Its property for the benefit of Its credi¬ 
tors. 

At common law every corporation having: power 
to contract debts may make a general assignment of 
all its property for the benefit of its creditors,®^ and 
this power is sometimes conferred, either expressly 
or impliedly, by statute.^ Under some statutes and 
charters, however, a corporation which is insolvent 
or which contemplates insolvency is prohibited from 
making an assignment for the benefit of creditors 
and under some statutes the power of a corporation 
to make assignments for the benefit of creditors is 
abrogated at least to the extent that such assign¬ 
ments are void as to prior existing creditors, in case 
they bring proceedings to enforce their claims 
against it within a definite time after the registra¬ 
tion of the assignment.^ A statute prohibiting cor- 
jiorations of a stated class from giving preferences 
to their creditors when insolvent does not, however, 
imjiair the common-law jinwer to make assignments 
for creditors without preferences.^ 

§ 1401. Authority of Officers, Agents, Etc. 

An assignment for the benefit of creditors on behalf 
of a corporation may be executed by any agent duly au¬ 
thorized at a meeting of the stockholders. 


An assignment for the benefit of creditors may be 
executed in behalf of the corporation by any person 
duly authorized to that end at a meeting of the 
stockholders, although he is not a corporate officer 
or director.6 

§ 1402. -Directors Generally 

Unless restricted by the charter or by statute, the 
directors of a corporation have the power to make an 
assignment for the benefit of creditors. 

In the absence of a statutory or charter provision 
to the contrary, .the board of directors of a corpo¬ 
ration, being the officers who arc intrusted with the 
management of its affairs and the control of its as¬ 
sets, usually have the power to make a general as¬ 
signment,® even though they have reason to expect 
that their act would become void by subsequent 
bankruptcy proceedings.*^ The directors, in exercis¬ 
ing the power to assign, do not execute the assign¬ 
ment by their own hands; they merely authorize 
the proper officers of the corporation to execute 
it.® Such an assignment cannot be impeached at 
the instance of stockholders in a collateral proceed¬ 
ing, on the ground that some of the directors were 
not legally elected, where they were directors de 
facto,but it has been held that directors who have 
neglected to appoint a time or place for the annual 
meeting as required under the by-laws of the cor¬ 
poration and are holding over, have no power to ex- 


95. Pa.—‘Hill V. Standard Tel. Mfg. 
Co., 68 A. 147, 209 Pa. 231. 

96. N.C.—Pltlslniric Steel Co. v. 
Davidson Hardware Co., 96 S.E. 
896, 176 N.C. 450. 

97. S.D.—Keyes v. Blue Bell Medi¬ 
cine Co.. 148 N.W. 605. 34 S.D. 
297. 

Wa.**!!.—Dy.‘<art v. Colonial Fire Un¬ 
derwriters of Nat. Fire Ins. Co.. 
254 P. 240, 142 Wash. 601. 

9& Ky.—J. P. Burton Coal Co. v. 
Craft, 292 S.W. 831, 219 Ky. 196. 

99. Ill.—A1 wart Bros. Coal Co. v. 
Pittsburgh Fire Ins. Co., 253 Ill. 
App. 361. 

Wash.—Hurwitz v. Starwlch, 226 P. 
122, 180 Wash. 1—Mehner v. Seat¬ 
tle Merchants' Ass'n, 211 P. 764. 
123 Wash. 16. 

14a C.J. p 920 note 69. 

Oonunoa law but not statutory as¬ 
signment 

It has been held that insolvent 
corporation may make a common- 


law assignment, although it cannot 
make a statutory assignment.—Unit¬ 
ed Cigar Stores Co. of America v. 
Florence Shop. 17 P.2d 871, 171 

Wash. 267—Cerf v. Wallace, 44 P. 
264. 14 Wash. 249. 

1. N.J.—Hudson Mattress Mfg. Co. 
V. Hingher Mfg. Co.. 148 A. 898, 
106 N.J.Eq. 607. 

14a C.J. p 921 note 70. 

S. N.J.—American Ice-Mach. Co. v. 
Paterson Steam Fire-Engine, etc., 
Co.. 22 N.J.Eq. 72. 

14a C.J. p 921 note 72. 

3. N.C.—Fisher v. Western Caro¬ 
lina Bank, 44 S.E. 601, 132 N.C. 
769. 

14a C.J. p 921 note 71. 

4. N.Y.—Croll V. Empire State 

Knitting Co., 45 N.Y.S. 680, 17 App. 
Div. 282. 

14a C.J. p 921 note 74. 

5. Va.—Burr v. McDonald, 3 Gratt. 
206, 44 Va. 206. 

14a C.J. p 921 note 75. 
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6. U.S.—Chicago Bank of Coinmem 
v. Carter, C.C.A Ark., 61 F.2d 986 
—In re E. T. Rns.^ell Co., 1>.C. 
Mass., 291 F. 809. 

Alaska.—Schoenwald v. McDonald, 6 
Alaska 442. 

Fla.—Scott V. National City Bank of 
Tampa, 139 So. 367, 107 Fla. 810 
14a C.J. p 921 note 85. 

Authority to di.spose of corporate 
property generally see supra 5 
1038. 

7. U.S.—In re E. T. Russell Co.. D 
C.Mass., 291 P. 809. 

8. Ark.—Ex p. Conway. 4 Ark. 302. 
Me—Stevens v. Hill, 29 Me. 13.3. 
Mass.—^Northampton Bank v. Pe- 

poon, 11 Mass. 288—Spear v. Dadd, 
11 Mass. 94. 

9. Pa.—Boardman v. Keystone 
Standard Watch Case Co., 8 Lane. 
L.Rev. 26. 

Impeachment of acts of directors de 
facto generally sec supra 5 739. 
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ecute an assignment for creditors without the con¬ 
sent of the stockholders.^® 

§ 1403. - Consent of Stockholders 

In the absence of a charter or statutory provision to 
the contrary, consent of the stockholders Is not Ji pre¬ 
requisite to an assignment for the benefit of creditors by 
the directors of a corporation. 

Ordinarily, the consent of the stockholders is not 
a prerequisite to the authorization of an assignment 
by the directors of an insolvent corporation,nor 
is it necessary that the stockholders should ratify 
an assignment so made in order to give it validity.^2 
Indeed, the directors may authorize such an assign¬ 
ment even in opposition to the stockholders' will.^^ 
This power has been abrogated or restricted, how¬ 
ever, by the provisions of some statutes and char- 
tcrs,i^ but, even when the consent of the stockhold¬ 
ers is necessary, the presumption is that they con¬ 
sented, in the absence of any evidence to the con¬ 
trary. 

§ 1404. - Ministerial Officers 

Special authorization is necessary before officers or 
agents, other than directors, may make an assignment 
for the benefit of creditors in behalf of a corporation. 

Except in the case of directors, see supra §§ 1402, 
1403, ministerial officers of a corporation have no 
power, unless specially authorized,^® to make a gen¬ 
eral assignment of its property.!"^ However, an 


assignment by a corporation under its corporate 
seal, signed by the proper officers, is presumed to 
have been executed by its authority, in the absence 
of evidence to the contrary but where the corpo¬ 
rate seal is not affixed to an assignment made by an 
officer, the evidence carried by the seal that pre¬ 
sumptively the officer had authority to execute the 
instrument is wanting and his authority must be 
gathered from some other source.^® Even though 
an assignment is not made by an authorized officer, 
yet if the assignee enters on the duties of the trust 
and obtains control of the property assigned, the 
assignment will not necessarily be declared void 20 
As to who may challenge an assignment on the 
ground that the officers executing it had no authori¬ 
ty to do so, the cases are not in accord. Some cas¬ 
es hold that only a stockholder may do so,2i while 
others hold that the assignment may be impeached 
for this reason by the crcditors.22 

Where the only stockholders of a corporation arc 
the officers, and because of a failure to comply with 
the general corporation law they become liable as 
copartners, they may as joint owners make an as¬ 
signment of the corporate assets without the formal 
authority of the trustees or stockholdcrs.23 

President, The president of a corporation has no 
implied power to assign its property for the benefit 
of its creditors.24 In the absence of any statute 
or by-law to the contrary, however, he may execute 


IOl Pa.—Anderson v. Eltonhead, 26 
Wkly.N.C. 95. 

11. U.S.—Chicago Bank of Com¬ 
merce V. Carter, C.C.A.Ark., 61 F. 
2d 986. 

Alaska.—Schoenwald v. McDonald, 5 
Alaska 442. 

Fla.—Scott v. National City Bank of 
Tampa. 139 So. 367, 107 Fla. 810. 
14a C.J. p 922 note 91. 

Control of corporate property by 
stockholders generally see supra 
iiS 612-516. 

Management of corporate affairs by 
stockholders generally see supra 
!§ 495-498. 

Anthorizatioa of partlcnlar iastnu 
ments 

A by-law of corporation providing 
what officers shall sign certain in¬ 
struments therein mentioned, when 
made by corporation and authorized 
by stockholders, does not affect pow¬ 
er of directors of insolvent corpora¬ 
tion to make voluntary assignment 
of its property for benefit of its 
creditors without consent of stock¬ 
holders.—Goetz V. Knie, 79 N.W. 401, 
103 Wis. 866. 

Bale 

Statutes requiring stockholders’ 
consent to a sale of all corporate 


property do not apply to an assign¬ 
ment for benefit of creditors. 

U.S.—In re E. T. Russell Co., D.C. 
Mass.. 291 F. 809. 

N.Y.—Behrens v. Clark. 227 N.Y.S. 
717, 131 Misc. 712. 

12. Ala.—Chamberlain v. Bromberg, 
3 So. 434, 83 Ala. 576. 

13. Mo.—-Calumet Paper Co. v. Has¬ 
kell Show Printing Co., 46 S.W. 
1115, 144 Mo. 331, 66 Am.S.U. 425. 

14a C.J. p 922 note 93. 

14. U.S.—General S. S. Corporation 
v. Astoria Overseas Corporation, 
C.C.A.Or., 294 F. 861. 

14a C.J. p 922 note 94. 

15. W.Va.—Young v. Improvement 
Loan, etc.. Assoc., 38 S.E. 670, 48 
W.Va. 612. 

16. 7onii. of aathorlsatloa 

An order or resolution of direc¬ 
tors is sufficient to authorize desig¬ 
nated ministerial officer to execute 
assignment without special regard 
to form, however, provided that in¬ 
tent is apparent that assignment 
shall be executed.—Tripp v. North¬ 
western Nat. Bank, 48 N.W. 4, 46 
Minn. 383—14a C.J. p 923 note 12. 

17. Alaska.—Schoenwald v. McDon¬ 
ald, 6 Alaska 442. 

f’la.—Scott V. National City Bank 
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of Tampa, 139 So. 367, 107 Fla. 
810. 

Or—Bell & Co. V. Vogt, 168 P. 724. 

87 Or. 102. 

14a CJ. P 921 note 77. 

Disposition of corporate property by 
officers generally see supra S 1040. 

18. Ill.—Wagg-Anderson Woolen Co. 
V. Leshcr. 78 Ill.App. 678. 

Pa.—Zucker v. Froment, 6 Pa.Diat. 
679. 

Vt.—Hilliard v. Burlington Shoe Co., 
56 A. 283. 76 Vt. 57. 

Presumption from use of corporate 
seal see supra S 1026. 

19. Mo.—Degnan v. Thoroiighman, 

88 Mo.App. 62. 

80. Ky.—Bell, etc., Co. v. Kentucky 
01a.ssworks Co., 48 S.W. 440, 20 
Ky.L. 1089, modified on other 
grounds 60 S.W. 2. 51 S.W. 180, 106 
Ky. 7, 20 Ky.L. 1684. 

21. Pa.—Zucker v. Froment. 6 Pa. 
Dlst. 579. 

28. Or.—Bell & Co. v. Vogt, 168 P. 

724, 87 Or. 102. 

14a C.J. p 921 note 82. 

23. Mont.—Teitig v. Boesman, 31 
P. 371, 12 Mont. 404. 

84. Or.—Bell & Co. v. Vogt, 168 P. 

724, 87 Or. 102. 

14a C.J. p 922 note 98. 
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it under the express or implied authority of the di- 

rectors.26 

Vice president. The vice president of a corpora¬ 
tion stands merely in the shoes of the president in 
his absence, and consequently has no implied power 
to make an assigfnment for the benefit of its credi¬ 
tors. 26 As in the case of the president, however, 
the vice president may, in the absence of any statute 
or by-law to the contrary, execute an assignment 
for the corporation under the express or implied 
authority of the directors.27 

Secretary, In the al)sence of special authority, 
the secretary of a corporation has no power to ex¬ 
ecute an assignment for the benefit of its credi- 
tors.26 In the absence of any statute or by-law to 
the contrary, however, the secretary may execute 
an assignment pursuant to authority of the board of 
dircctors.29 

General manager. In the absence of special au¬ 
thority, the general manager of a corporation has 
no power to execute an assignment for the benefit 
of its creditors.20 Under exceptional circumstanc¬ 
es, however, as where the stockholders have no 
meetings and permit him to manage the business in 
every particular, the managing agent of a corpora¬ 
tion may make a valid assignment.^! 

§ 1405. - Ratification 

A general assignment executed by an unauthorized 
corporate officer may be validated by the subsequent 


consent of the stockholders, but such ratification cannot 
operate retrospectively to the prejudice of creditors whose 
rights have attached in the interim. 

Even where the consent of the stockholders is a 
prerequisite to the authorization of an assignment 
by the directors, yet an assignment by the latter 
without first obtaining that consent is validated 
where the stockholders subsequently assent to the 
assignment either expressly or by implication.32 
Also, an unauthorized assignment by a ministerial 
officer of the corporation may be validated by a 
subsequent ratification by the directors or stock- 
holders.33 In such cases, however, the ratifica¬ 
tion does not operate retro.spectively to the preju¬ 
dice of creditors whose rights have attached in the 

intcrim.34 

§ 1406. Formalities of Making 

Mere informalitiei in corporate assignments, In the 
absence of a statute to the contrary, are not ordinarily 
fatal, at least where the assignee has entered on the dis¬ 
charge of his duties and obtained possession of the 
property. 

The tendency of the courts is to overlook infor¬ 
malities in corporate assignments where they are 
not matter of substance and the assignee has en¬ 
tered on the discharge of his duties and obtained 
possession and control of the property.35 Indeed, 
in the absence of a statute to the contrary, it is not 
even necessary that a formal deed of assignment, 
transferring the jiroperty to a trustee for the benefit 
of creditors, pass between the parties.^® It has been 


25. Ala—rope v Brandon. 2 Stew 
401, 20 Am.D 40 

.V y. -Ro^er.s ^. Pell, 49 N K 75, 154 
N.Y 518 

14a r.J. p 922 note 99. 

26. Ill —Friedman v Lesher, 64 N 
K 736, 198 Ill. 21. 9 Am S R. 256. 
aflirniingr 99 IlIApp 42—WaRff-An- 
derson Woolen Co v. I^e.sher, 78 
111 App 67S. 

14a C.J. p 923 note 1. 

27. Mo.—Huse v. Ames, 15 S.W. 965, 
104 Mo. 91. 

5 C.J. p 1132 note 72—14a C.J. p 923 
note 3. 

28. Mo.—Webb v. Midway Lumber 
Co , 68 Mo App. 546 

Or.—Bell & Co. v. Vogt, 168 V. 724, 
87 Or. 102. 

29. Tex.— Birmingham Drug Co. v. 
Freeman. 39 S W. 626. 15 Tex.Clv. 
App. 451. 

30. Mo.—O'Brien v. Drayage Trans¬ 
fer Co., 81 Mo.App. 664. 

31. Mich.—Conely v. Collins, 78 N. 
W. 555, 119 Mich. 519, 44 L.R.A. 
844. 

32. U.S.—General S. S. Corporation 
V. Astoria Overseas Corporation, C. 
C.A.Or., 294 P. 861. 

14a C.J. p 923 note 14. 

10 C.J.S.-71 


Ratilicalion of acta of offleera and 
agents generally see supra §{» 1014- 
1023. 

Acguiescenoe 

If stockholders acquiesce in such 
assignment for a considerable time 
or lake affirmative action under it. 
and if its impeachmenl w'ould dis¬ 
turb the status quo, they are barred 
by their laches and acquiescence 
from conttssting its validity to preju¬ 
dice of third persons.—Young v. Im¬ 
provement Loan. etc. Assoc., 38 SB. 
670. 48 WVa 612. 

riling of pleading 

While linger Olsen Or.Laws 5 6877, 
directors of corporation are w'lthout 
pow’er to make valid general assign¬ 
ment, unless authorised by stock¬ 
holders by some appropriate action, 
assignment made by directors ntay 
be validated by subsequent pleading 
filed by all stockholders, in which 
they assent to and plead Its validity. 
—General S. S. Corporation v. As¬ 
toria Overseas Corporation, C.C.A. 
Or.. 294 F. 861. 

33. Ill.—Friedman v. Lesher, 64 N. 
E. 736. 198 III. 21, 9 Am.S.H. 2.55. 
affirming 99 lll.App. 42. 
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Md -Miller \ Matthews, 40 A. 176, 
87 Md 464. 

34. U S —General S. S Corporation 
V Astoria ()\erseas Corporation. 
CCA Or., 291 F. 861. 

14a C.J p 923 note 17. 

35. Ky.—Bell, etc., Co. v. Kentucky 
Glass Works Co., 48 S.W. 440. 50 
S.W. 2, 1092, 106 Ky. 7. 20 Ky.L. 
1089, 1684, 51 S.W. 180, 21 Ky.L. 
133, 156. 

Mont.—Teitig v. Boesman, 31 P. 371, 
12 Mont 404. 

R.I —American Nat Bank v. Orien¬ 
tal Mills, 23 A. 795, 17 R.I. 561. 
Bnfllcle&cy of •zeontion 

An assignment by corporation was 
held to have been executed sufficient¬ 
ly i)> an instrument, under seal of 
company, which commenced in these 
w'ords- "The Clinton Company in 
Antrim, by Imla Wright, their 
ugetil," and concluded as follow's: 
"In witness whereof, they, the said 
Clinton Company in Antrim, by their 
agent, have hereunto set their seal, 
and the said agent hath hereunto 
subscribed his name."—Flint v. Clin¬ 
ton Co., 12 N.H. 430. 

36. Pa.—^Love v. Clayton. 134 A. 
422, 287 1^. 205. 
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held that where the assignment is executed by the 
president of a corporation, it need not recite his 
authority to act.*^"^ Although, it has been held that 
an assignment by a corporation must be under the 
corporate seal, 38 and that the presence of a corpo¬ 
rate seal on an assignment gives rise to a prima 
facie presumption that it was affixed by the proper 
authority,38 it 'has also been held that no seal is 
necessary.^® 

§ 1407. Validity 

The rules governing the validity of assignments by 
natural persons are applicable to assignments by cor¬ 
porations for the benefit of creditors. 

The validity of an assignment by a corporation 
for the benefit of creditors is governed, in general, 
by the same rules as those applied to natural per- 

sons.^i It must, of course, be the voluntary^^ act 
of the corporation.^3 An assignment not within the 
provisions of the statutes relating to assignments,^^ 
or of the charter,^® or which is in violation of some 
statute relating to corporate transfers,^® cannot be 
upheld. A provision in an assignment executed by 
the directors that any surplus should be divided 
among the stockholders is ultra vires, since the sur¬ 
plus belongs to the corporation.^^ While a party 
who relies on an assignment has the burden of 
showing an assignment valid on its face,^3 an 
assignment by a corporation is prima facie valid 
where it is duly executed and filed.^8 

In the absence of a statute to the contrary,50 an 


insolvent corporation may make a general assign¬ 
ment for the benefit of creditors, with preferenc¬ 
es,*31 but it has been held, even in a jurisdiction 
which permits an insolvent corporation to prefer 
some of its creditors, see § 1385 supra, that an as¬ 
signment for the benefit of creditors may be void by 
reason of preferences.®^ in jurisdictions which 
prohibit insolvent corporations from preferring 
some of their creditors under the so-called ‘‘trust 
fund” doctrine, see § 1385 supra, a general assign¬ 
ment which does not result in the giving of pref¬ 
erences to some of the corporation’s creditors is 
not within the prohibition.®® 

Record, Where required hy statute, an assign¬ 
ment by a corporation for the benefit of creditors 
must be recorded in the proper county.®^ 

Who may question validity. It has been held that 
only a creditor can attack an assignment for bene¬ 
fit of creditors on the ground that it was prefer¬ 
ential, or that it was not executed in accordance 
with the general statutes relating to such assign¬ 
ments.®® The president of a corporation, who, by 
order of the directors, makes an assignment for the 
benefit of creditors, cannot attack it, particularly 
where he has also filed a claim as a creditor under 
the assignment.®® The mere fact that a creditor 
attended the original creditors’ meeting docs not 
estop him from questioning the validity of the as¬ 
signment, where the meeting was conducted in such 
a manner as not to inform him of the facts.®*^ 


37. Vt.—Hilliard v Burlinirton Shoe 
Co.. 56 A. 283, 76 Vt. 57. 

38. Tex.—Alcott v. Spencer Optical 
Mffir. Co.. Civ.App.. 31 S.W. 833. 

ZastrniiLOiLt not nndor Boal 
Where conveyance of land by cor¬ 
poration is required to be under cor¬ 
porate seal, instrument not under 
seal which purports to assigrn all 
corporate properly, both real and 
personal, will not be upheld, notwith¬ 
standing inventory attached to it 
shows only personal property, if it 
does not exclude realty.—Shropshire 
V. Behrens, 13 S.W. 1043, 77 Tex. 276. 

39. N.H.—Flint v. Clinton Co., 12 
N.H. 430. 

6 C.J. p 1132 note 76. 

40. Tenn.—Hopkins v. Gallatin 
Turnp. Co., 4 Humphr. 403. 

41. Mich.—Kendall v. Bishop, 48 N. 
W. 646, 76 Mich. 634. 

43. Vorosd by aotlon. 

Where assifirnment by corporation 
to receiver was forced by action 
brought for tiiat purpose, assignment 
was in invitum, and not voluntary. 
—Warren Ross Lumber Co. v. Han- 


icl Clark & Son, 207 N.Y.S. 391, 211 
App.Div. 591. 

43. Mere informal agreement 

Where no resolution of the board 
of directors authorizing assignment 
is shown nor that its making has 
ever been ratified, a mere informal 
and individual agreement reached by 
president and some of directors that 
assignment ought to be made is in¬ 
sufficient —Schoenwald v. McDonald, 
6 Alaska 442. 

44. U.S.—Collins v. William.son, 
Ohio, 229 F. 59, 143 C.C A. 653 

N.Y.—Behrens v. Clark, 227 N.Y.S. 

717, 131 Mi.sc. 712. 

Statute Inapplicable 

Instrument held not assignment 
for benefit of creditors so as to be 
invalid for failure to comply with 
statute.—Botcler v. Bagby, 55 P.2d 
1207, 14 Cal.App.2d 139. 

45. Ark.—Ringo v. Biscoe, 13 Ark. 
563. 

N.J.—Gilroy v. Somerville Woolen 
Mills, 58 A. 651, 67 N.J.Eq. 479. 

48. N.Y.—Linderman v. Hastings 
Card., etc., Co., 56 N.Y.S. 456, 38 
App.Div. 488. 

14a C.J. p 923 note 26. 

1122 


47. Tenn.—State v. Mitchell, 58 S. 
W. 365, 104 Tcnn 336 

48. Or.—Doernbecher v Columbia 
City Lumiier Co, 28 I*. 899, 21 Op. 
573, 28 AmS.R. 766. 

49. Mich.—-Boynton v. Roe, 72 N W. 
257, 114 Mich. 401. 

50. N.Y.—Behrens v. Clark, 227 N. 
YS. 717, 131 Misc. 712. 

51. Mont.—Ames, etc, Co. v. 

let, 47 P. 805, 19 Mont. 188, 61 Am. 
SR. 496. 

14a C.J. p 895 note 50. 

58. Iowa.—Manton v. Seiberllng, 78 
N.W. 194, 107 Iowa 534. 

63. U.S.—In re Creech Bros. Lum¬ 
ber Co., Wash.. 240 F. 8, 163 C.C. 
A. 44. 

64. Pa.—Lucas v. Sunbury, etc., R. 
Co., 32 Pa. 458. 

60b Wls.—Perfex Radiator Co. v. 
Goetz, 191 N.W. 755, 179 Wis. 338. 

56. Mich.—Matter of George T. 
Smith Middlings Purifier Co., 48 
N.W. 864, 86 Mich. 149. 

67. Ill.—United Paper & Trading 
Co. V. Allen, 222 lU.App. 261. 
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§ 1408. —— Fraud 

A general aasignment by a corporation may be vitiat¬ 
ed by fraud. 

A corporation may have a fraudulent intent in 
the execution of a deed of assignment for the ben¬ 
efit of creditors, the fraudulent acts of its officers 
and agents being the acts of the corporation 5® and 
fraud vitiates an assignment by a corporation os¬ 
tensibly for the benefit of its creditors.®® However, 
the fact that a director and stockholder has wrong¬ 
fully appropriated funds of the corporation does 
not invalidate an assignment by it unless such fraud 
enters into or is coiincctcd with the assignment and 
the assignee or one or more of the creditors partic¬ 
ipates in it.®® 

§ 1409. Construction, Operation, and Effect 

The construction, operation, and effect of an assign¬ 
ment by a corporation for the benefit of its creditors le 
the same as that given the assignment of a natural 
person. 

The construction, operation, and effect of an as¬ 
signment by a corporation for the benefit of its 
creditors are, generally speaking, to be determined 
by the rules relating to assignments by natural per- 
sons.®^ The assignment creates a trust in favor of 
the corporation, its stockholders, and its creditors.®2 
A general assignment by a corporation docs not 
work a dissolution thereof, as hereinafter discussed 


in § 1668, although, as already considered in § 662, 
it may amount to a de facto dissolution, such as lets 
in the remedies of the creditors against stockhold¬ 
ers. Accordingly, a corporation may after assign¬ 
ment maintain an action,®® unless the subject mat¬ 
ter of the action passed from it by the assign¬ 
ment;®® and, on the other hand, it may be sued.®® 

Presentation, proof, and payment of claims. It is 
a general rule that the creditors must present their 
claims in order to receive a dividend thereon,®® and 
that debts which are due and ascertainable at the 
date of the assignment may be proved thereunder,®*^ 
but debts arising subsequent to the assignment arc 
not provable.®® A claim to be provable must, of 
course, be against the corporation, and a claim 
against stockholders, even though they own all the 
stock, is not provable.®® The equitable right to fol¬ 
low a trust fund into the hands of the assignee is 
a claim superior to that of a general creditor under 
the assignment, at least where the specific funds 
can be traced and identified.*^® By force of federal 
statute, claims due the United States are entitled 
to priority of payment.^^ Under the terms of some 
statutes, a statutory lien may be lost for failure to 
institute proceedings to enforce it within a certain 
time after a corporation makes an assignment for 
the benefit of creditors.*^® 

Assignee as purchaser for value. Although it has 
been held that the assignee takes the cho.ses in ac- 


58. Ky.—l.iOut8Vllle Banking Co. v. 
Ktherldge Mfg. Co., 43 S.W. 169, 
10 Ky.L. 90S. 

14a C J. P 924 note 30. 

59. U S.—Ilodley v. Goocirlph, La., j 
7 How. 276, 12 LEd. 690—(\»llinH 1 
V. Williamson, Ohio, 220 F. 59, 143 
C.C.A. 653 

14a C.J. P 924 note 31. 

60. Utah—National Bank of Repub¬ 
lic V. Scott, 55 P. 374, 18 Utah 400. 

61. Bischarge 

Under statutos providing for dis¬ 
charge of a debtor, and prescribing 
requisite pro( eedings, a corporation 
assignor may be discharged.—Seg- 
nltz V. Garden City Banking, etc., 
Co., 83 N.W. 327, 107 Wis. 171, 81 
Am.S.R. 830. 60 L.R.A. 327. 

68 . N.C.—Fuller v. Motor & Tire 
Service Co., 130 S.E. 645. 190 N.C. 
656. 

14a C.J. p 924 note 36. 

▲ooaptiag creditors 

The assignment creates a trust in 
favor of creditors who accept it.— 
Cartwright v. U. S. Bank, etc., Co., 
167 P. 436, 23 N.M. 82. 

Ssoondarj Interest of stookholdsrs 
Parties transferring stock to cred¬ 
itors' committee to continue busi¬ 
ness, liquidate, or sell for payment 


of debts, were secondarily Interested 
us oe.stuis que trust.—Love v. Clay¬ 
ton, 134 A. 422, 287 Pa. 205. 

63. Mass.—Boston Glass Manufac- I 
tory V. Langdon, 24 Pick. 49, 35 
Am.D. 292. 

N.y.—Matter of Carter, 47 N Y.S 
383, 21 AppDIv. 118, affirmed 49 
N.E. 1094. 166 N.Y. 627. 

64. Mass.—Boston Glass Mfy. v. 
Langdon, 24 Pick. 49, 35 Am.D. 
292. 

65. N.Y.—Matter of Carter, 47 N.Y. 
S. 383, 21 App.Div. 118, affirmed 49 
N.E. 1094, 166 NY. 627. 

66. Suit for administration of trust 

Whore trustees instituted suit to 
administer trust and ascertain debts 
In order of their priority to distrib¬ 
ute trust funds, and there was final 
decree ascertaining debts and distri- 
bution of trust funds, a party to suit 
who had failed to assert his unse¬ 
cured claim and have it adjudicated 
prior to final decree was estopped 
thereafter from participation in trust 
funds distributable under Anal de¬ 
cree. The fact that creditor was 
collecting or expected to collect it 
from indorsers on note whom he 
thought to be solvent will not re¬ 
lieve him from estoppel to partici¬ 
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pate in trust funds distributable un¬ 
der final decree; and pendency of 
another suit between creditor and 
trustees for purpo.se of settlement of 
mutual open accounts will not re¬ 
lieve him from necessity of assert¬ 
ing his claim in suit for distribution 
of insolvent’s assets prior to Anal 
decree.—Hartley v. Ault Wooden- 
ware Co., 113 S.E. 901, 91 W.Vn 536. 

67. Ky.—^Jitney-Jungle of Jackson, 
Miss., v. Planters Bank & Trust 
Co., 113 SW.2d 856, 272 Ky. 26. 

N.Y.—In re Hamilton Utilities Cor¬ 
poration. 1 N.Y.S.2d 868, 253 App. 
Dlv. 894. 

68. Mass.—Meltzer v. Cohen, 167 N. 
E. 353, 260 Mass. 466. 

69. Mass.—Meltzer v. Cohen, supra. 

70. N.Y.—In re Assignment for 
Benefit of Creditors of WolfC In¬ 
dustrial Service, 281 N.Y.S. 243. 
245 App.Div. 206. 

Trust funds oollsctsd by assignee 

give rise to preferred claim as 
against general creditors.—In re As¬ 
signment for BeneAt of Creditors of 
Wolff Industrial Service, supra. 

71. Iowa.—In re Farmers’ Co-op. 
Co.. 206 N.W. 261, 200 Iowa 1160. 

78, Ky.—Hockcaslle Lumber Co. v. 
Burns, 194 S.W. 95, 175 Ky. 224. 
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tion of the corporation, not as a purchaser for val¬ 
ue, but as a volunteer,he has also been considered 
as a purchaser for valued* 

§ 1410. —^ What Constitutes Assignment 

If the Instrument creates a trust for the benefit of all 
the corporation’s creditors. It is an assignment for the 
benefit of creditors. 

Whether a particular instrument is or is not a 
common-law assignment for the benefit of creditors 
is to be determined by its character and efleet, rath¬ 
er than by its form or the name which the parties 
choose to give it.'^^ Ordinarily, if the instrument 
creates a trust for the benefit of all the corpora¬ 
tion’s creditors, it is an assignment otherwise 
not.77 The fact that the instrument makes no 
provision for the return to the corporation of any 
surplus remaining after payment of creditors docs 
not preclude it from constituting an assignment for 
the benefit of creditors, where it is known to all the 
parties that there cannot possibly be any surplus.*^^ 

A proceeding for a voluntary dissolution of a 
f:orporation is not an assignment for the benefit of 
creditors, one important difference between the two 
being that an assignment usually implies insolvency, 
while a voluntary dissolution does not, and is often 
resorted to where a solvent corporation desires to 
go out of business.'^^ Another distinction is that 
a dissolution puts an end to the business of the cor¬ 


poration, while, in case of an assignment, the busi¬ 
ness may be carried on after the termination of the 
proceedings.®® 

Conveyance to receiver in official capacity. 
Where, after the institution of a suit for the wind¬ 
ing up of a corporation, and the appointment of a 
receiver therein, the corporation executes a con¬ 
veyance of all its property to the receiver in his 
official capacity, such conveyance is, in effect, one 
made under the insolvency statute of the state, and 
not a voluntary common-law assignment, and as 
such it operates only on property within that 
state. 

§ 1411. - Time of Taking Effect 

In the absence of a statute providing otherwise, an 
assignment by a corporation does not take effect until 
its actual execution. 

In the absence of a statute to the contrary, an as¬ 
signment does not take effect as of the time of the 
adoption of a resolution of the board of directors 
to ipake the same, so as to cut off intervening liens 
or securities which arc not created under such cir¬ 
cumstances as to constitute them parts of the aS’ 

signment.®^ 

§ 1412. - What Property Passes 

In the absence of a statute to the contrary, the prop¬ 
erty passing under an assignment for the benefit of 
creditors depends on the terms of the Instrument, al- 


73. Term.—Memphis Lumber Co. v. 
Security Bunk & Trust Co,, 226 S. 
W. 182, 143 Tenn. 136. 

74. N.C.—Fuller v. Motor & Tire 
Service Co., 130 S E. G45. ISO N C. 
665. 

Invalid chattel mortffaffe 

Where neither asslftnee of corpo¬ 
ration nor assenting creditors knew 
of unrecorded chattel mortgage on 
corporation’s property in its pos.ses- 
sion, assignee, under some statutes, 
has been considered to occupy posi¬ 
tion of purchaser for value, and 
mortgage was invalid as to him.— 
Goodrich v. Woodsome, 102 A. 533, 
78 N.H. 488. 

Effect of assignment on mortgage or 
pledge of natural persons see As¬ 
signments for Benefit of Creditors 
8 359. 

75w Mich.—Kendall v. Bishop, 43 N. 
W. 645, 76 Mich. 634. 

73. Fla.—Donegan v. Baker & 

Holmes Co.. 74 So. 202, 73 Fla. 
241. 

Pa.—Utica Mut. Ins. Co. v. Easton 
Structural Steel Co., 193 A. 56, 327 
Pa. 241—Love v. Clayton, 134 A. 
422, 287 Pa. 205. 

14a C.J. p 924 note 48. 


77. Or.—Bell & Co. v. Vogt. 168 P. 

724, 87 Or. 102. 

14a C J. p 924 note 44. 

Carrying on business 

(1) An instrument which conveys 
property in trust for benefit of all 
persons concerned in business of 
corporation, the principal object of 
which was to carry on corporate pur¬ 
pose, is not an assignment for bene¬ 
fit of creditors.—BoteJer v. Bugby, 
55 P.2d 1207, 14 Cal.App.2d 139. 

(2) Likew'ise, an agreement be¬ 
tween corporation and its creditors 
and their trustees whereby stock 
was transferred to trustees as se¬ 
curity for discharge of corporation’s 
debts to creditors and which con¬ 
tained provision that remainder 
should be turned over to corporation 
was not an “absolute transfer,” but 
an agreement imposing on trustees, 
an obligation to return to corpora¬ 
tion its right to self-government, on 
satisfaction of obligations running 
to creditors.—Pollack v. Josephy, 
294 N.Y.S. 219. 162 Misc. 238. 
Mortgage 

(1) Instrument granting assets of 
company to trustee for benefit of 
creditors, but containing defeasance 
clause and contemplating continu¬ 
ance of business, and sale of assets 
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in usual course of trade, and also in¬ 
curring of addilionul obligations 
winch were to be paid pro rata wilh 
existing obligations, was a "chattel 
mortgage” and not a "deed of as¬ 
signment.”—Ebbing V. Hassler, 6k 
S.W.2d 96, 188 Ark 7C6. 

(2) Executing mortgage on small 
portion of corporate property ai>- 
proximately a year before bankrupt¬ 
cy did not constitute a general as¬ 
signment—Portland Cattle I-ioan (*«• 
V. Hansen l^ivestock & Feeding <'o . 
251 P. 1051, 43 Idaho 343 

(3) Other mortgages see 14a C.J 
p 924 note 44 

78. Del.— Brown v. Wilmington, etc , 
Leather Co., 74 A. 1105, 9 Del.Ch 
39. 

79. U.S.—In re Empire Metalln 
Bedstead Co., D.f’.N Y. 95 F. 967. 
affirmed 98 F. 981, 39 C C.A. 372. 

8a N.Y —Workum v. C ildwell, 68 
N.Y.S. 176. 37 Misc. 72. affirmed 67 
N.Y.S. 1161, 55 App.Div. 636. 

14a C.J. p 926 note 48. 

81. U.S.—Huntington v. Chesapeake, 
etc., R. Co., C.C.Ky., 98 F. 459. 

88. Ala.—Poliak Co. v. Muscogee 
Mfg. Co.. 18 So. 611, 108 Ala. 467, 
54 Atn.S.R. 165. 
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though, as a general rule, under suoh Instruments, all 
of the corporation’s property passes. 

In the absence of a statute to the contrary, the 
property passing under a corporation’s assignment 
for the benefit of its creditors is, in general, deter¬ 
mined by the terms of the instrument itself as 
a general rule, all of the corporation’s property pass¬ 
es to the assignee or trustee,*^ a common provision 
being for the passing of all property and claims, 
and all evidence thereof, excepting such as may be 
exempt by law from attachment and execution.*® 
Although an assignment by an authorized officer 
of the corporation does not pass title to the realty 
because he executes it under his own name and 
seal, yet it will, if accepted, be sufficient to pass ti¬ 
tle to the personal property.*® 

Corporate franchise. An assignment by a corpo¬ 
ration for the benefit of creditors does not pass to 
the assignee the corporate franchise.*^ According¬ 
ly, the assignee has no authority to sell the fran¬ 
chise,** nor does he succeed to the jiowcrs confer¬ 
red by statute on the corporation or its officers by 
accepting the assignment.** 

Unpaid stock subscriptions. An assignment pass¬ 
es unpaid slock subscriptions due the corporation.** 


The assignment of such a credit will pass without 
express words in the deed; it will be deemed to pass 
by general words which import that the corpora¬ 
tion intends to assign all its assets for the benefit 
of its creditors.*! Where, however, a corporation 
was created in one state with the same name and 
for the same purposes, but as a separate entity, as 
one created in another state, an assignment by the 
latter for benefit of creditors will not pass notes 
given by subscribers to the capital stock of the for¬ 
mer.** 

Stockholders* statutory liability. In most juris¬ 
dictions the additional statutory liability of the 
stockholders beyond their unpaid subscriptions does 
not pass to an assignee so that he may enforce the 
same, as that right belongs to the creditors and not 
to the corporation.** In other jurisdictions the lia¬ 
bility passes, and accordingly the assignee is author¬ 
ized to enforce it.*^ 

Directors' liability. An assignment jiasscs the 
right of action ex delicto which a corporation may 
have against its directors to recover damages for 
their mismanagement of its affairs.*® In .some 
states the statutory liability of directors for official 
defaults passes by the assignment;** in others a 
contrary view is niaintaincd.*^ 


83. Capital itook 

An assifrnrnent by rorponitlon of 
“all thi» property and < fre<*t.s, money, 
aceount.s, and rhoscss in action of 
every de.srnption, of .»^aid oorpom- 
tlon” does not include its capital 
stock—Ohio Li. Ins. etc, Co v Mer¬ 
chants' In.s.. etc., Co, 11 Humphr., 
Tenn., 1. 2, 63 Am D 742 

Seolamation of dividends 

The right of reclamation of divi¬ 
dends wrongfully paid, it hna been 
held, passes to the n.s.signee of the 
corporation, if the terms of the as¬ 
signment are sufficiently compre¬ 
hensive to embrace it. 

US.-~Maln v. MllLs, C C Wls., 16 P. 

Cas.No8.S74, 6 Kiss .08. 

Ky.—Lexington L., etc, Ins Co. v 

Page, 17 iJ.Mon. 412, 66 Am.D. 165. 

84i Bzoess collateral 

If collateral pul up to secure cor¬ 
poration's note proves more than 
enough to pay obligation, the bal¬ 
ance will go to corporation's as¬ 
signee for benefit of other creditors. 
—Johnson v. Morgan. 160 N.W. 2, 
178 Iowa 577. 

Property borrowed by offleem 

A bill by assignee of corporation 
against Its former officers and direc¬ 
tors, alleging that they had divided 
among themselves certain bonds be¬ 
longing to it, and praying for an ac¬ 
counting and relief, may not be 


mil in tamed on proof that bonds were 
nover property of corporation, but 
were, without consideration, borrow¬ 
ed by Its officers for fraudulent pur¬ 
pose of exhibiting them as part of 
its assets to official examiners, and 
were afterward returned, according 
to agreement, to Ihcir real owners 
—Walker v. Rei.Mter, Mo., 102 U S. 
467. 26 L.Ed 220. 

85. Maas--Liothrop I»ub Co. v. Wil¬ 
liams. 77 N.E. 844, 191 Mass. 361, 
6 L.R.A.,NS.. 1077. 

Books of account and record books 
of corporation pass by such an as¬ 
signment.—Liothrop Pub Co. v. Wil¬ 
liams, supra—14a C.J. p 925 note 64 
[bj 

86. MaB.s.—Sargent v. AVebstcr, 13 
Mete. 497. 46 Am.D 743 

87. Ma.ss.---Lothrop Pub. Co. v. 
Lothrop. etc., Co, 77 N.E. 841. 191 
Mass 353, 5 L.U.A..N.S., 1077. 

14a C.J. p 925 note 57. 

88 . Ill.—Flotsam \. Hay, 13 N.E. 
501. 122 111. 293, 3 Am S.R. 492. 

Pa.—In re Lehigh Iron ©o.’s Est., 2 
Pa.Dl8t. 543, 12 Pa.Co. 257. 

89w N.Y.—Hurlbut v. Carter, 21 
Barb. 221. 

90. U.S.—General S. S. Corporation 
V. Astoria Overseas Corporation, 
C.C.A.Or.. 294 P. 861. 

5 C.J. p 1179 note 48—-14a C.J. p 925 
note 61. 


91. Mo —Lionbergcr v Broadway 
Sav' Bank. 10 Mo App 499 
14a C.J. p 926 note 63. 

98. Ala—Grangers’ I,, etc, Ins. Co. 
V. Kamper, 73 Ala 125 

93. N.Y—Thompson v. Knight, 77 
N.Y.». 599, 74 App Div. 1116 

5 CJ. p 1180 note 63—14a C J. p 926 
note 66. 

94. Oa.—Wheatley v Glover, 54 S. 
E 626, 125 Ga 710. 

5 C.J. p 1180 note 64—14a C J. p 926 
note 67. 

95. Mo.—Ilequembourg v Edwards, 
56 SW'. 490. 155 Mo. 514, reversing 
50 S.W. 908. 

14a C.J. p 926 note 69. 

Private trustee 

AVhere corporation did not make 
gemral assignment f<»r creditors, 
but made chattel mortgage or con- 
\cyarice in trust to private trustee 
for creditors, title to cause of action 
against director for corruptly dis¬ 
posing of assets was not vested in 
trustee—Millsups v. Johnson, Tex. 
(Mv.App., 196 S.W. 202, error re¬ 
fused. 

96. Pa—Gunkle's App., 48 Pa. 13. 

97. Cal.—Peterson v Ball. 296 P. 
291. 211 Cal. 461. 74 A L.R. 187, 
followed in 296 P. .300. 211 Cal. 779. 

14.1 C.J. p 926 note 71. 
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§ 1413 

§ 1413. —- On Rights of Creditors to Bring 
Suit 

The property of a corporation which makea an aa- 
Blgnment for the benefit of creditors passes to the as¬ 
signee beyond the reach of a Judgment thereafter ren¬ 
dered against the corporation alone. Creditors cannot 
sue to enforce causes of action belonging solely to the 
corporation. 

Where an assignment is made by a corporation 
for the benefit of creditors, the property passes to 
the assignee beyond the reach of a judgment there¬ 
after rendered against the assignor alone, especially 
when rendered in an action commenced after the 
making of the assignment.®* A judgment so ren¬ 
dered against the corporation may be good as a 
mere personal judgment against it, but it is not res 
judicata in any sense as against the assignee, ex¬ 
cept possibly as it may become so as against the 
surplus of the trust property which may pass back 
to the corporation after the completion of the 
trust.®® Since unpaid stock subscriptions pass to 
the assignee, see § 1412 supra, it has usually been 
held that creditors cannot sue the stockholders to 
enforce the payment of balances due the corpora¬ 
tion for subscriptions,^ although there is authority 
to the contrary.® They cannot participate therein 
in any other way than by becoming parties to the 
assignmentand it has been held that the fact that 
the assignee may have failed, for whatever cause it 
may have been, to bring suit within the statutory pe¬ 
riod after the date of his appointment does not give 
creditors the right to bring suit in their own names.^ 
However, in jurisdictions where, as is generally the 
case, the stockholders* statutory liability is not a 
corporate asset, but a secondary or collateral liabiU 
ity going directly to, and to be enforced by, the 
creditors, the assignee cannot, in the absence of cx- 


19 C.J.S; 

press statutory authority, bring an action to enforce 
it.5 

§ 1414. Assignee or Trustee 

The president of the corporation may aeleet the as¬ 
signee, where he ie authorized to execute an assignment 
and Is not directed to whom the property shall be as¬ 
signed. 

It has been held that where the president of a 
corporation is authorized to execute an assignment 
of the corporate property for the benefit of credi¬ 
tors, and is not directed to whom the property shall 
be assigned, he has power to select the assignee.® 

§ 1415. - Eligibility 

The corporation may name one of Its officers as as¬ 
signee. 

The corporation may name as assignee one of its 
officers,*^ such as its president,* or one of its direc¬ 
tors,® or it may designate one of its stockholders.^® 
An assignment is not invalid because made to per¬ 
sons who under the charter are ineligible to the 
office of trustees of the corporation,^! and the fact 
that the assignee is insolvent does not necessarily 
disqualify him from executing the trust.!® Howev¬ 
er, a solicitor of an insolvent corporation, who has 
advised and been intimately associated with its man¬ 
agement, alleged to have been fraudulent, is not 
competent to act as its assignee in insolvency.!* 

§ 1416. — Removal 

The court will not remove an aaslgnee for the benefit 
of a corporation's creditors unless such course appears 
necessary or advisable for the protection of the public, 
the creditors, or the stockholders. 

Although the court may, in a proper case, remove 
an assignee for the liciicfit of the creditors of a 
corporation and appoint a receiver in his stead, it 
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98. Wash.—Mehner v. Seattle Mer¬ 
chants’ Ass’n, 211 P. 754, 123 

Wash. 16. 

Attempted asaUnimeiit 

The effect of attempted assign¬ 
ment of all assets of insolvent cor¬ 
poration for benefit of its creditors 
IS to transfer property to assignee 
as bailee in trust, for benefit of cred¬ 
itors and stockholders, so that it is 
not subject to garnishment, and no 
one creditor can gain advantage over 
others by such proceedings.—M. L. 
Barrett & Co. v. Chilton, 264 S.W. 
802. 304 Mo. 679, affirming, App., 241 

S.W. 434. 

89. Wash.—Mehner v. Seattle Mer¬ 
chants’ Ass’n. 211 P. 764. 123 

Wash. 16. 

1. U.S.—General S. S. Corporation 
V. Astoria Overseas Corporation, 
C.C.A.Or., 294 F. 861. 

14a C.J. p 926 note 74. 


8. Va.—Hamilton v. Glenn, 9 S.B. 

129, 85 Va. 901, 906. 

14a C.J. p 926 note 75. 

3. Wis.—Killen v. Barnes. 82 N.W. 
536, 106 Wis. 546. 

4b Ill.—Lane v. Nickerson, 99 111. 
284. 

14a C.J. p 926 note 77. 

5. Me.—Gillln v. Sawyer, 44 A. 677, 
93 Me. 151. 

N.M.—Clapp V. Smith, 159 P. 523, 22 
N.M. 153. 

14a C.J. p 926 note 78. 

6. N.y.—Rogers v. Pell, 49 N.E. 7B. 
154 N.Y. 518, reversing 85 N.Y.S. 
17. 89 Hun 159. 

7. Ohio.—Stetson v. Burrell, 8 Ohio 
Dec., Reprint, 93, 8 Wkly.L.Gaz. 
164. 

14a C.J. P 926 note 80. 
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8. Ala.—Pope v. Brandon, 2 Stew. 
401. 20 Am.D. 49. 

14a C.J. p 926 note 81. 

9. Ark.—Ex p. Conway, 4 Ark. 302. 
N.Y.—Munzinger v. United Press, 65 

N.Y.S. 194, 52 AppDiv. 338. 

14a C.J. p 926 note 82. 

10. Mich.—Covert v. Rogers, 38 
Mich. 363, 31 Am.K. 319 

WJs.—Conlee Lumber Co. v. Ripon 
Lumber, etc., Co., 29 N.W. 286, 66 
WlB. 481. 

14a C.J. p 927 note 83. 

11. N.Y.—De Ruyter v. St. Peter's 
Church, 8 N.Y. 238. 

18. Mich.—Covert v. Rogers, 38 
Mich. 363. 31 Am.R. 319. 

14a C.J. p 927 note 85. 

13. Pa.—Pailey v. Storkwell, 2 Pa. 
Dist. 197. 12 Pa.Co. 403. 



19 aj.s. 


COBPOBATIONB 


§ 1417 


will not do so unless such course appears necessary 
or advisable for the protection of the public, the 
creditors, or the stockholders and creditors su¬ 
ing to sequester the assigned assets are not entitled 
as a matter of right to have a receiver appointed to 
supersede the assignee.^B Where sufficient grounds 
for removal exists, an express removal of an as¬ 
signee who is present at the hearing is not neces¬ 
sary; the appointment of a receiver is tantamount 
to a removal.!® 

§ 1417. Powers and Duties of Assignee 

The assignee of a corporation which has made an 
assignment for the benefit of creditors Is considered a 
trustee for the corporation, Its stockholders, and Its 
creditors, and he Is under a duty to protect their rights. 
After he has accepted the trust, he cannot resign with¬ 
out permission of court. 

The assignee for the benefit of creditors is re¬ 
garded as a trustee for the corporation, its stock¬ 
holders, and its creditors, and it is his duty to pro¬ 
tect their rights.!^ Although it has been held that 
the assignee represents both the corporation atid 
the creditors,!® and that he represents the creditors 
and not the stockholders,!® it has also been , held 
that the assignee is merely representative of his as¬ 
signor, and not the creditors,2^ and that he does 
not bear such relation to creditors as to permit him 
to invoke an estoppel for their benefit, such right 
being personal to the creditors.^! 

Where he has qualified he is entitled to the cus¬ 


tody of the assets of the assigned estate, until the 
assignment is set aside, or in a direct action there¬ 
for the court stays his control over the assets, or 
substitutes someone for him.®® It also is his right 
and duty to recover and collect the assets of the es¬ 
tate,®® especially where the instrument of assign¬ 
ment so provides ;24 and the acceptance by the as¬ 
signee of the trust carries with it the duty to pay all 
the creditors of the corporation and the expenses 
of executing the trust.®® 

An assignee cannot resign without permission of 
the court, and, in the absence of a power of ap¬ 
pointment in the trust instrument, the court alone 
has the right to appoint a substitute trustee.®® The 
assignee cannot, by his own act, extinguish the trust 
and defeat the purposes for which it was created.®*^ 

Ratification of illegal sale. Where there has been 
a sale, under an execution against an insolvent cor¬ 
poration, of its entire property, for a sum more than 
sufficient to satisfy such execution, the acceptance 
of the surplus of the proceeds of such sale by the 
assignee of the company for the benefit of its cred¬ 
itors is a ratification and affirmation of such sale, 
and, although it is illegal, neither the assignee nor 
assignor can be heard to question its validity.®® 

Sale of property. In the absence of a statute to 
the contrary, an assignee of a corporation, at least 
where authorized by the instrument of assignment, 
may sell the corporation’s property, even though the 
sale is a private one rather than a public sale.®® 


14b N.J.—Hudson Mattress Mfff. Co 
V. IIlnRher Mfgr. Co., 148 A. 898, 
106 N.J.Kq. 607. 

14a C.J. p 927 notes 88, 89. 

15. Minn.—International Trust Co. 

V. American l^nan, etc., Co., 65 N. 

W. 78, 62 Minn. 501. 

16. Tex.—American Bondinir Co. v. 
Williams, 131 S.W. 652, 62 Tex. 
Clv.App. 319. 

17. N’.C.—Fuller v. Motor & Tire 
Service Co., 130 S.E. 645, 190 N.C. 
665. 

Duty to pay franchise tax see the 
C.J.S. title Taxation 8 143, also 61 
C,J. p 272 notes 26-32. 

1& Ky.—Louisville Sav. Bank v. 
Caperton, 8 S.W. 885, 87 Ky. 806, 
12 Am.S.R. 488. 

Mo.—Sherman v. Shaughnessy, 129 
S.W. 245, 148 Mo.App. 679. 

Tenn.—Wallace v. Lincoln Sav. Bank, 
15 S.W. 448, 89 Tenn. 630, 24 Am. 
S.R. 625. 

14a C.J. p 927 note 93. 

Voww of oorporato offioeni 

An officer, whatever may have been 
his authority prior to assignment 
for creditors, cannot thereafter bind 
corporation to new agreement detri¬ 
mental to interests of assignee and 


creditors represented by him.—Hur¬ 
ley-Mason Co. V Pacific Commissary 
Co., 191 P. 624, 111 Wash. 439. 

19. Wis.—Blum Bros. Box Co v. 
Stumbaugh, 207 N.W. 270, 189 Wis. 
254. 

2a Cal.—Peterson v. Ball, 296 P. 
291, 211 Cal. 461. 74 A.L.R. 187, 
followed in 296 P. 300, 211 Cal. 
779. 

21. Indebtedness to corporation 

Where corporate officer permitted 
books of corporation to show that he 
was Indebted to corporation, al¬ 
though he might be estopped to deny 
such indebtedness as to creditors, in 
an action by assignee for corpora¬ 
tion he was not estopped to deny the 
indebtedness.—Belcher v. Huddle, W. 
Va., 197 S.K. 780. 

22. N.Y.—Rump v. Van Rensselaer 
Realty Co., 122 N.Y.S. 912. 138 
App.Div. 289. 

14a C.J. p 927 notes 94-97. 

Disoharge of onstodiaa receiver 
Where assignment had been made 
for benefll of creditors, court prop¬ 
erly, on petition of majority of cred¬ 
itors, discharged custodial receive! 
appointed.—Standard Parlor Suit Co 
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v. Hudson Upholstering Works, 153 
A. 600, 107 N.JEq. .578. 

23. N.Y.—Shapiro v. People's Co-op. 
Soc., 211 N.Y.S. 468, 125 Misc 839. 

Validity of mortgage 
The question whether corporate 
mortgage was executed with con¬ 
sent of stockholders, as required, 
can be raised by corporation and re¬ 
ceiver thereof; hence it can be raised 
by general assignee for benefit of 
all creditors.—Leflfert v. Jackman, 
125 N.E. 446. 227 N.Y. 310, affirming 
Pelbel V. Jackman, 169 N.Y.S. 1098, 
183 App.Div. 938—Shapiro v. Peo¬ 
ple’s Co-op. Soc., 211 N.Y.S. 468, 125 
Misc 839. 

24. Ky.—Grant v. Ross, 37 S.W. 263, 
100 Ky. 44. 18 Ky.L. 597. 

25. Wis.—Killen v. Barnes, 82 N. 
W. 536, 106 Wis. 546. 

14a C.J. p 927 note 1. 

26. N.Y.—^King v. Corning Trust Co., 
221 NY.S. 404, 129 Misc. 377. 

27. N.Y.—King v. Corning Trust Co . 
supra. 

28. Ind.—Rowe v. Major, 92 Ind. 
206. 

29. U.S.—^Kentucky Distilleries, etc., 
Co. V. Blanton, C.C.A.Ky., 149 F. 
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The trustee of a corporation with power to sell for 
the benefit of creditors and stockholders has no rigfht 
without order of court or provisions in his appoint¬ 
ment to grant an option to purchase for a protract¬ 
ed and indefinite time, thereby depriving himself of 
the right to act as the best interests of the estate 
may require.^® An agreement by the assignee of a 
corporation to deliver to the purchaser a certain 
percentage of the capital stock of the corporation is 
complied with by the delivery or tender of the speci¬ 
fied percentage of the certificates of stock outstand- 
ing.3l 

§ 1418. — Assessment or Call of Stock 
Subscriptions 

It is generally held that the aaaignee, unless specially 
authorized, does not have the power to make an assess* 
ment or call of stock subscriptions. 

Although there is some authority apparently to 
the contrary,32 it has been held that an assignment 
<locs not pass to the assignee the power ordinarily 
exercised by the directors of the corporation of as¬ 
sessing the stock subscriptions,33 and that in the ab¬ 
sence of a statute empowering the assignee to make 
such assessments, it can be made only by a court of 
equity or by the court superintending the adminis¬ 
tration of the assigned estate.34 It is competent, 
however, for the superintending court to make an 
order requiring the payment of unpaid stock sub¬ 
scriptions,35 the authority of the court to order the 
call depending on the necessity of making it in or¬ 
der to raise money to liquidate the debts of the 


corporation.®® The court may also authorize the 
trustee or assignee to make calls.®*^ A oall made by 
the court on the stockholders in the exercise of this 
power does not, of course, determine their liability; 
it merely makes due and payable any sum for which 
they may be justly liable; suit may be brought 
therefor by the assignee subject to any defenses 
which they may have against it.®* When a com¬ 
pany, whose officers are authorized to make calls 
for unpaid subscriptions, but have failed to do so, 
assigns for the benefit of creditors, without em- 
jiowcring the assignee to make calls, the statute 
docs not begin to run against the stockholders' lia¬ 
bility until the court of chancery makes a call.®* 

§ 1419. Actions by Assignee 

Rights of action In a corporation as a general rule 
pass as an asset to the assignee for the benefit of credi¬ 
tors. 

Since, as already discussed in § 1412, an assign¬ 
ment by a corporation for the benefit of creditors 
ordinarily passes all of the corporation’s property 
to the assignee, the rights of action in a corporation 
pass as an asset to the assignee for the benefit of 
creditors,^* and he alone is authorized to sue on a 
corporate right of action,unless he refuses to 
do so.'*® Although it has been held that the assignee 
may sue to recover an unlawful preference made to 
one of the creditors,'*® it has also been held that the 
assignee cannot avoid a transfer made in fraud of 
creditors prior to the assignment ;^'* and, where the 
corporation was solvent when the transfer was 


31, 80 CC.A. .34.3, affirming 120 h\ 
318, and certiorari denied 27 S Ct. 
790. 205 US. 543, 51 L.Ed. 922. 
ao. N.C.—Cozad v. Johnson, 89 S.E. 

37, 171 N.C. 637. 

SzpcnsM of holder of option 

Nevertheless, where he t^Jves op¬ 
tion to purchase and holder cove¬ 
nants to conduct at his own expense 
litigrations to acquire title which 
look years and entailed heavy ex¬ 
penses, holder could recover dis¬ 
bursements althouirh option was 
void.—Cozad v. Johnson, supra. 

31. U S.—Kentucky Distilleries, etc., 
Co. v. Blanton, aC.A.Ky., 3 49 F. 
31, 80 C.C.A. 343, affirming 120 F. 
318, and certiorari denied 27 S.Ct. 
790, 205 U.S. 543, 51 L.Kd. 922. 

32. Pa.—Cook v. Carpenter, 12 Pa. 
Dist. 483, affirmed on other grounds 
61 A. 799, 212 Pa. 165. 10 Am.S.K. 
864. 4 Ann.Cas. 723, 1 L.R.A.,N.S., 
900—Yeager v. Scranton Trust Co., 
14 Wkly.NC. 296. 

33. N.T.—Hurlbut v. Carter, 21 
Barb. 221. 

Calls and assessments generally see 
supra SI 341-364. 


34. Mo.—Boeppler v. Mcnown, 17 
Mo App. 447. 

35. Cal.—Glenn v. Saxton, 9 P. 420. 
68 Cal. 353. 

14a C.J. p 928 note 11. 

Authority of court to make calls 
generally see supra § 356. 

36. Minn.—Ke Minnehaha lirlvlng 
Park Assoc., 65 N.W. 598, 53 Minn. 
423. 

37. U.S.—In re M. Stlpp Constr. Co., 
Pa., 221 F. 372, 137 C.C A. 180. 

Pa.—Germantown l*ass. R. Co. v. 

Fitler, 60 Pa. 124, 100 Am.D. 546. 
Va.—Lewis v. Glenn, 6 S.B. 866, 84 
Va. 947. 

38. Minn.—Re Minnehaha Driving 
Park Assoc., 65 N.W. 598, 63 Minn 
423. 

39. Ga.—Glenn v. Howard, 8 S.E. 
636, 81 Ga. 383, 12 Am.S.R. 318. 

40. Mich.—McKey v. Swenson, 206 
N.W. 583, 232 Mich. 605. 

Zhvalld asslgunent, of course, docs 

not pass corporate rights of action 
to the assignee.—Schaefer v. Scott, 
57 N.Y.S. 1035, 40 App.Dlv. 438--14a 
C.J. p 928 note 16. 
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41. Wis.—Killen v. Barnes, 82 N.W. 

536, 106 Wis. 546. 

14a C.J. p 928 note 17. 

48. Ky.—lioulsvllle Sav. Bank v. 
Caperton, 8 S.W. 886, 87 Ky. 306, 
12 Am.S.H. 488. 

Tenn.—Wallace v. Lincoln Sav. Bank, 
15 S.W. 448, 89 Tenn. 630, 24 Am. 
S.R. 625. 

43. Wash.—Seattle Ass'n of Credit 
Men V. General Motors Acceptance 
Corporation, 63 P.2d 359, 188 Wash 
636. 

Proof of aotloo 

In an assignee’s action to recover 
unlawful preference, it is unneces¬ 
sary to show that creditor, at time 
of receiving preference, knew, or had 
reasonable cause to believe, that cor¬ 
poration was Insolvent.—Seattle 
Ass’n of Credit Men v. Bank of Cal¬ 
ifornia, Nat, Ass’n, 30 P.2d 972, 177 
Wash. 130. 

14a C.J. p 928 note 16. 

44b Ill.—Bouton v. Dement, 14 N.E. 
62, 123 Ill. 142. 

Tenn.—Memphis Lumber Co. v. Se¬ 
curity Bank & Trust Co., 226 S. 
W. 182, 143 Tenn. 136. 
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made and the transaction was not fraudulent, of 
course, the assignee cannot avoid it.^® The as¬ 
signee may sue to recover an overpayment made to 
a creditor due to mistake.^* 

Actions against officers. An assignee may main¬ 
tain an action against the officers of a corporation 
for loss or damage caused by their fraud, negli¬ 
gence, or mismanagement,^'^ and unless he refuses 
to do so, he alone has authority to suc.^* However, 
he succeeds only to the right or title of the assignor 
and cannot maintain an action when the assignor 
had no right of action.^^ 

Actions to recover price of property sold by as¬ 
signees. In an action by assignees to recover the 
price of corporate assets sold by them, defendant 
cannot attack the assignment on the ground that it 
was obtained through fraud and misrepresentation 
on the part of the corporation and its agents and 
officers, there being no allegation that defendant 
was ignorant of the fraud when he contracted with 
the assignees.**® 

§ 1420. - To Enforce Stockholders’ Stat¬ 

utory Liability 

Where authorized by statute, the assignee for the 
benefit of creditors may bring an action to enforce stock¬ 
holders' statutory liability. 

As heretofore shown in § 1412, in most jurisdic¬ 
tions, the additional statutory liability of stockhold¬ 
ers is for the benefit of creditors and not an asset 
of the company. It does n<n fiass to the assignee 
and he has no right to enforce it, except where he 
IS atithorizod to do so by statute.®^ 


§ 1421. —— To Collect Stock Subscriptions 

If the conditions exist under which an action might 
have been maintained by the corporation In the absence 
of an assignment, the assignee may ordinarily maintain 
an action for unpaid stock subscriptions. 

Except where an exclusive remedy is provided by 
statute, the assignee nfay maintain actions for un¬ 
paid stock subscriptions, these being a part of the 
assets of the estate,provided the conditions ex¬ 
ist under which an action might have been main¬ 
tained by the corporation in the absence of any as¬ 
signment,even though some of the creditors have 
instituted proceedings of a like character.®^ A for¬ 
tiori is he entitled to maintain an action to recover 
assessments directed by a decree of court which 
provided that he should take such steps to collect 
the same as might seem proper.®® The assignee 
may maintain an action of this character without 
a call or assessment having been made by the cor¬ 
poration or by a court of equity where the total 
amount due from the stockholder is not more than 
sufficient to pay all the debts of the corporation;®® 
but where the total amount due by the stockholders 
will if collected be much more than sufficient to pay 
the corporate debts, either an assessment by the di¬ 
rectors of the necessary amount, or an order of a 
court of equity as a substitute for such assessment, 
is necessary as a preliminary to the right to sue at 
law.® 7 

§ 1422. - Procedure 

The general rules applicable to actions by assignees of 
natural persons apply. 

The general rules governing actions by the as¬ 
signee of a natural iierson for the benefit of credi- 


45. Ohio.—MacQupen v. Dollar SaN. 
Bank Co.. 15 N K 2d .52!l. 1H3 Ohio 
St 679, 117 A.L.K. 1528. 

46. La.—Vincent v. Farmers Hank 
& Trust Co.. 181 So. 640. 189 La. 
1073. 

Parties held proper 

La.—Vincent Fanners Bank * 

Trust Co., supra 

47. Mo—Shultz V. Christman, 6 Mo 
App. 338. 

14a C.J. p 928 note 19. 

Unlawful salaries 

A trustee under common-law ns- 
sigrnment has power to recover un¬ 
lawful allowance of salaries by di¬ 
rectors to themselves, where, under 
assiftrnment, recovery of assets reach¬ 
es back to any point within which 
corporation couid exact refund.—Mc- 
Key V. Swenson, 205 N.W. B83, 232 
Mich. 506. 

40. Ky.—Loulsvilie Sav. Bank v. 
Caperton, 8 S.W. 885, 87 Ky. 306, 
12 Am.S.R. 488. 


Tenn —Wallace v Lincoln Sav Bank, 
15 S.W 448, 89 Tenn. 630, 24 Am 
S.R. 625 

49. Mo.—Heiiuembourp: v Kdx^ards, 
56 S W. 490, 155 Mo. 514, reversing 
App. 50 SW. 908 

14a C.J, V 928 note 21. 

50. N.Y.— Otis V. Shantz, 8 N.Y.S. 
293, 294, aliiimed 27 N.E 955, 128 
N.Y 45. 

14a C.J p 928 note 22. 

51. Minn.—Somers v. Dawson, 90 
N.W. 119, 86 Minn. 42. 

14a C.J, p 928 note 24. 

52. NY.—Stoddard v. Lum, 53 NF 
1108, 159 N.Y. 265. 70 Am S.R. 541. 
45 L.R.A. 551. reversiiiR 63 N.Y S 
607t 32 AppDiv. 565 

14a C J. p 928 note 26. 

Substituted assignee 
One who is substituted in the as¬ 
signee’s place by decree of court with 
authority to collect assessments may 
maintain an action to collect them, 
and he may sue in his own name un¬ 
der statute authorizing assignee of 
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•'any bond, note, or writing not nego¬ 
tiable” to sue tlu'rcon in his own 
name--Vanderwerken v. CJlenn, 6 S 
K 806. 85 Va 9—Li'wis v. Glenn, 6 
S K 866. 978. 84 Va. 947. 

53. Mo—Banta v. Ilubhell, 150 S.W. 
1089, 167 Mo App 38 

Tenn—Lellyett v. Brooks, Ch App . 

62 SW. 596 
14a (' J. p 929 note 27 
Authority of assignee to make as¬ 
sessment or call of slock subscrip¬ 
tion see supra § 1418. 

54. Mo—Llonberger v. Broadway 
Sa^ Bank, 10 Mo.App. 499. 

55. Va —Vanderwerken v. Glenn. 6 
SE. 806, 85 Va. 9 

56. V S.—Potts V. Wallace, N Y., 13 
SCI 196. 146 U.S. G89, 36 L.Ed 
1135. 

14a C.J. p 929 note 31. 

57. Mo.—Boeppler v. Menown, 17 
Mo.App. 447. 

I’a—Citizen’s, etc, Sa\. Bank. etc.. 
Co. V. Gillespie, 9 A, 73, 115 Pa. 
564. 
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tors apply to actions brought by the assignee of a 
corporation.58 

Nature of remedy. While separate actions at 
law may be maintained by the assignee against the 
several subscribers to collect unpaid stock subscrip¬ 
tions,®® equity nevertheless has jurisdiction of a bill 
by the assignee to enforce payment of unpaid sub¬ 
scriptions,®® and all delinquent stockholders may be 
joined in one suit®i and the rights of all settled by 
a single adjudication and some statutes are con¬ 
strued as conferring on the assignee the right by 
suit in equity to compel payment from delinquent 
stockholders.®® It is no objection to the equitable 
proceeding that certain creditors of the corpora¬ 
tion have already proceeded against certain stock¬ 
holders, by motion under a statute, to subject to 
the payment of their debts what is due the corpora¬ 
tion by such stockholders in respect of their shares, 
the statutory remedy being merely cumulative and 
not exclusive.®® A suit by an assignee for the ben¬ 
efit of creditors to set aside a conveyance by an in¬ 
solvent corporation alleged to constitute an unlaw¬ 
ful preference and to bring the property into the 
estate of the corporation, which has been assigned 
for the benefit of creditors, in order that it may be 
administered on, can be brought only in a court of 
equity.®® 

Limitations and laches. Where the officers of a 
corporation which has assigned all its jiroperty, in¬ 
cluding the unpaid portion of its capital stock, neg¬ 
lect to levy an assessment on such unpaid stock, 


and the levy is made, by the court in a proceeding 
instituted by the trustee, limitations begin to run 
from the date of the assessment by the court.®® In 
jurisdictions where by statute the assignee is per¬ 
mitted to sue to set aside a fraudulent conveyance 
by the assignor, he is guilty of such laches as to bar 
his right to have the conveyance set aside, where 
for three years he permitted the purchaser to make 
extensive improvements on the property conveyed, 
without any suggestion of a defect in litle.®^ 

§ 1423. Accounting and Settlement by As¬ 
signee 

It it the duty of the attignee, at the proper time, to 
make an accounting. 

It is the duty of the assignee, at the proper time, to 
make an accounting;®® and in a proper case a com¬ 
pulsory accounting may be ordered at the suit of a 
judgment creditor on behalf of himself and all other 
creditors, as where a fraudulent combination and 
collusion between the assignee and debtors of the in¬ 
solvent corporation to injure and defeat the credi¬ 
tors of the corporation is shown.®® In order to give 
a creditor seeking an accounting from the trustees 
of an insolvent corporation any standing in court in 
such a suit, he must establish that he is a creditor, 
and that the corporation has made a valid assign¬ 
ment for the benefit of creditors in which he has a 
beneficial intcrcst.'^i An exception to the final ac¬ 
count as rendered by him is justified where the as¬ 
signee fails to sue the directors to charge them for 
declaring dividends out of the capital stock in vio- 


5& Bvidence 

(1) Kvidonce held to sustain Judg¬ 
ment against corporate officers.— 
Zimmerman v. McMurphy, 208 P. 
642, 111 Kan. 654. 

(2) The uncontradicted testimony 
of officer of assigning corporation 
that assignment was made to plain¬ 
tiff sustains finding that assets of 
corporation passed to plaintiff.—Mil¬ 
ler V. (loodman, 40 S.W. 743. 16 Tex. 
Civ.App. 244 

Pleading 

(1) Matters not within the issues 
made by ihe pleadings cannot he 
considered or determined.—Zimmer¬ 
man V. McMurphy, 208 P. 642, 111 
Kan. 654. 

(2) Complaint filed by assignee 
for benefit of corporation's creditors, 
which alleged causes of action 
against director of corporation and 
corporate stockholder, based on 
transfer of capital assets of corpo¬ 
ration to stockholder, was not in¬ 
sufficient because of failure to al¬ 
lege that there were creditors of 
corporation in existence at tjme of 
transfer.—New York Qredit Men’s 


Ass'n V. Harris, 11 N.V.S.2d 435, 170 
Misc. 988. 

Damages 

(1) In action by assignee of in¬ 
solvent corporation to recover from 
executive officers of corporation loss¬ 
es and damages resulting from their 
mismanagement and illegal acts, in¬ 
terest on damages is not recoverable 
before judgment.—^Zimmerman v. Mc¬ 
Murphy. 208 P. 642, 111 Kan. 664. 

(2) Such officers are not charge¬ 
able with expenses of administra¬ 
tion of assignment, notwithstanding 
that their wrongful conduct contrib¬ 
uted to necessity of making assign¬ 
ment.—Zimmerman v. McMurphy, 
supra. 

69. Mo.—Boeppler v. Menown, 17 
Mo.App. 447. 

Pa.—Cook V. Carpenter, 61 A. 799. 
212 Pa. 165, 108 Am.S.R, 864, 1 
L.R.A..N.S.. 900, 4 Ann.Cas. 723. 
eo. Iowa.—Rutenbech v. Hohn, 121 
N.W. 698, 143 Iowa 13. 136 Am.S. 
R. 781. 

14a C.J. p 929 note 35. 

61. Iowa.—Rutenbech v. Hohn, su¬ 
pra. 


Pa.—Cook V. Carpenter, 61 A. 799, 
212 Pa. 165, 108 Am.SR. «r)4, 1 U 
H.A.,N.S.. 900. 4 Ann.('as. 723. 

62. Iowa.—Rutenbech v. Hohn, su¬ 
pra. 

Pa—Cook V Carpenter, supra. 

Ala.—Chamberlain v. Bromberg. 
3 So. 434. $3 Ala. G76. 

64. Mo.— Bionberger v. Broadway 
Sav. Bank, 10 Mo.App. 499 

66. Ill.—Ide V. Sayer, 21 N.E. 810. 
129 Ill. 230. 

66 . Va—Vanderwerken v. Glenn, 6 
S.E. 806. 85 Va. 9. 

67. Wis.—Hamilton v. Menominee 
Falls Quarry Co., 81 N.W, 876, 106 
Wis. 362. 

68. N Y.—King v. Corning Trust 
Co.. 221 N.Y.S. 404, 129 Misc 377. 

69> Ga.—Stocks v. Van Leonard, 8 
Ga. 511. 

70- Pa.—Love v. Clayton, 134 A. 
422, 287 Pa. 205. 

71. Or.—Bell v. Vogt, 168 P. 724. 87 
Or. 102. 

14a C.J. p 929 note 46. 
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lation of statutory prohibition, and he will be held 
personally responsible for any amount which might 
have been realized by the bringing and prosecution 
of such action.72 An assignee for creditors of an 
insolvent corporation will not be surcharged with 
the amount of unpaid stock subscriptions which he 
did not collect, and which became barred by the 
statute of limitations, where it appears that he used 
ordinary care, prudence, and diligence in his man¬ 
agement of the estate, and as to the stock subscrip¬ 
tions had taken the opinion of counsel, and had been 
advised that if he had any right to sue on behalf of 
the company, which was at least doubtful, it could 
not be exercised until the other assets had been ad¬ 
ministered, and shown to be insuflficient,^^ and 


where it also appears that none of the creditors call¬ 
ed on him to do anything in reference to unpaid 
subscriptions.*^^ 

Where the assignment has been set aside and the 
corporation is solvent it is immaterial, where the 
corporation has had the full benefit of debts incur¬ 
red by the assignee, whether such debts be allowed 
directly against the company or against the assignee 
with a right of reimbursement to him.7*> 

Since, as already considered in § 1409, claims due 
the United States are entitled to priority of pay¬ 
ment, the assignee, under the federal statutes, may 
be personally liable therefor if he fails to make such 
payment.*^® 


E. REMEDIES OF CREDITORS GENERALLY 


§ 1424. In General 

A corporate creditor hat no voice In Iti management 
and control, but on Ite Insolvency he has numerous reme¬ 
dies, as, for example, an action to regain money diverted 
to nn unlawful purpose, or to prevent dissipation of cor¬ 
porate assets subject to his lien. 

A creditor as such has no voice in the corporate 
management and control,but he has numerous 
remedies, many of which arc elsewhere considered, 
such as the enforcement of the stockholders* liabili¬ 
ties for corporate debts and acts, in §§ 678-705 su¬ 
pra, enforcement of the liability of officers and 
agents, in §§ 8.58-875 and §§ <>11-927 supra, suits to 
set aside fraudulent conveyances, in §§ 1425-1427 
infra, or to set aside preferences, in § 1428 infra, 
or sequestration and its staliiiory equivalent, in § 
1429, or creditors’ suit, in §§ 1431-1444 infra, or 
injunction, in §§ 1445-1451 infra. 

In addition, the creditor may utilize various other 
remedies. Thus, he may sue to regain money which 
has been diverted to an unlaw ful purpose, as when 
paid under an illegal contract,”^ but he cannot have 
bonds, which w’cre loaned to the corporation to be 
pledged as security on a corporate bond, subjected 
to his claim on the theory that the bondowners per¬ 
mitted the corporation to hold out the bonds to the 
public as corporate bonds.*^® 


A lien creditor may come into court to prevent 
the creation of a situation w'herc, when their liens 
mature and become enforceable, there will be noth¬ 
ing left,®® and a judgment creditor may follow 
property of the corporation in the hands of a pur¬ 
chaser at mortgage foreclosure proceedings, in so 
far as the property was not covered by the mort- 
gage.Sl 

Where a creditor of an ins(4vent corporation vol¬ 
untarily applied in equitable proceedings, wherein 
a receiver had been appointed for it as insolvent, 
for relief as against its assets and funds in the re¬ 
ceiver’s hands, the receiver, neither for himself nor 
for the insolvent, could object that the creditor in¬ 
tervening continued to remain in the equitable ac¬ 
tion rather than resort to an independent action at 
law, although granted permission so to do.®- 

A stockholder of one corporation who has ex¬ 
changed his stock for stock of another corporation 
and for a contract of einiiloyment has no title to 
such stock so as to enable him to reclaim it as im¬ 
properly pledged by the insolvent corporation with 
whom he had exchanged il.®^ 

Under a contract by which persons subscribe to 
raise funds to enable the corporate trustees to ad¬ 
just claims of the creditors, which contract con- 


72. Pa.—Gunkle'B App, 48 Pa. 13. 
73- Pa.—In re Sewickley Dairy Co- 
47 A. 944. 198 Pa. 63. 

74. Pa.—In re Sewickley Dairy Co.. 
supra. 

76. U.S.—Williamson v. Collins. 
Ohio, 248 F. 835, 166 C.C.A. 847. 

78. Iowa.—In re Farmers' Co-op. 
Co.. 206 N.W. 261. 200 Iowa 1160. 

77. Ind.—Major v. Major, App., 16 
N.B.2d 764. 


78. Trnn.—^Adcock v. Nc*w Crystal 
Ice Co., 234 S.W. 336. 144 Tcnn. 
611. 

79. Fla.—Mayer v. Eastwood-Smilh 
& Co. 164 So. 684, 122 Fla. 34. 

aa IT S.—Starrett Corporation v. 
Fifth Ave. & Twenty-Ninth St 
(Corporation, D.C.N.Y., 1 F.Supp. 

868 . 

81. Mo.—Jackman v. St. Louis & H. 
JR. Co., 263 S.W. 230, 304 Mo. 319. 
error dismissed St. Louis & U. H. 
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Co. V. Jackman. 46 S.Ct. 641, 268 
U.S. 682. 69 LEd. 1155. 

88. Wis—Hennif? v. Iron Ridfirc 
Canninfir Co., 202 N.W. 466. 186 Wis. 
499. 

83. N.Y.—Gerseta Corporation v. 
Equitable Trust Co. of Now York, 
208 N.Y.S. 221, 212 App l>iv 12. 
modifyins: 203 N.Y.S. 58. 122 Misc. 
361. and reversed on other firrounds 
160 N E. 501, 241 N.Y. 418, 43 A.L. 
R. 1320. 
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tains provisions guaranteeing repayment to one sub¬ 
scriber of loans and advancements he had made to 
the corporation, an assignee of such designated 
creditor may enforce the agreement where the trus¬ 
tees have been requested to do so and have refused, 
in view of the statutory doctrine that a contract 
made expressly for the benefit of a third person 
may be enforced by him any time before it is re¬ 
scinded.®^ 

§ 1425. As to Fraudulent Conveyances 

General rules as to parties, pleading, evidence, trial, 
and Judgments apply in suits by corporate creditors to 
set aside frauduient conveyances. 

As is said in § 1426 infra, a corporate creditor 
may have either a remedy by independent suit in 
equity to set aside a fraudulent conveyance, or he^ 
may have relief by garnishment proceedings in ac¬ 
tions at law. 

In order to be entitled to have a fraudulent con¬ 
veyance set aside, the creditor must first obtain a 
judgment at law,®® and relief will not be granted 
until the consideration received therefor has been 
returned.®® So, where a creditor of an insolvent 
corporation stands by, and with full knowledge per¬ 
mits a new company to acquire Us rights and ex¬ 
pend money and labor in the development of its 
mining claims, acquired at a sale on foreclosure of 
a corporate mortgage, and the creditor makes no 
offer to do equity by refunding the money advanced 
to purchase at the sale and by taking an assignment 
of the mortgage, and fails to sustain his allegations 
of fraud in foreclosure of the mortgage, or that it 
has been satisfied, he is not entitled to have the fore¬ 
closure set aside and his judgment decreed to be a 
first lien.®’^ 


Defenses, A fraudulent transferee comes within 
a statutory provision entitling a defendant in a stat¬ 
utory action by creditors to annul any contract in 
fraud of their rights, who was not a party to the 
suit against the original debtor, to controvert the 
demand of the plaintiff, although liquidated by judg¬ 
ment, the same as the original debtor could.®® 

Liability insurance carried by the corporation, 
which is inadequate to meet the corporate obliga¬ 
tions, constitutes no defense as against the credi¬ 
tors.®® 

Parties. A creditor may join in one action all 
parties who participate in the fraudulent transfers, 
regardless of whether all were concerned in all the 
transfers.®® 

Pleading. In particular instances the sufficiency 
of the pleading in suits by corporate creditors to set 
aside fraudulent transfers has been determined.®^ 

Eindcncc. Where the fraudulent transferee is an 
officer of the corporation, the transferee, by reason 
of his fiduciary status, has the burden of provipg 
the absence of fraud, that is, of proving the good 
faith and validity of the transaction.®- In an action 
by creditors to obtain the amount of a judgment 
against the corporation, garnishees have the burden 
of proving their counterclaim.®® 

Corporate minutes showing that the transaction 
was authorized, as well as testimony to the sam(‘ 
effect, are admissible for the purpose* of rebutting 
the claim of fraud, and to show the bona fidcs of 
the transaction,®^ and it is said that admission of 
evidence of the entire history of the corporation, 
and of the transaction attached, together with evi¬ 
dence of dealings with creditors other than the 
plaintiff, is not erroneous.®® 


84. Oal.—Juri v. Koster, 257 P. 901, 
84 Cal App. 298. 

85. U.S—Hollins v. Bnerfleld Coal, 
etc.. Co. Mo., 14 S.Ct. 127, 150 U.S. 
371, 37 L.Ed. 1113. 

14a C.J. p 933 note 20 [c] (1). 

86. U.S—Piekford v. Wood. C C.A. 
N.J., 300 F. 261, certiorari denied 
45 S.Ct. 96. 266 U.S. 615, 69 L.Ed. 
469. 

Season for rule 

It would be highly immoral to de¬ 
clare contract null and void as to 
one parly, and make him give up 
fruits of his bargain, while other 
party retains what he receives by 
deal, and recovers back considera¬ 
tion from other party.—Pickford v. 
Wood, supra. 

87. Wash.—Boyes v. Turk Min. Co., 
106 P. 475, 56 Wash. 515. 

88. U.S.—MeVay v. Swift. D.C.La., 
24 F.Supp. 200. 


89. N.Y.—Singer v. Aquitania 

Honlty Corporation, 211 N Y.S. 701, 
137 Mlsc 295, affirmed 219 N.Y.S. 
906, 232 App.Div. 744. 

90. N.Y.—Meyer, Connor & Co v. 
Unjted Pounders’ Corporation, 265 
N.Y.S. 289, 238 App.Div. 642. 

91. Bill held snfleient 

(1) Generally. 

Fla.—E. O. Roper, Inc., v. Wilson & 
Toomer Fertilizer Co., 156 So. 884, 
116 Fla. 798. 

Ga.—Foremost Dairy Products v. 
Sawyer. 196 S E. 436, 185 Ga. 702. 

(2) As not inconsistent or illegal. 
—Foremost Dairy Products v. Saw¬ 
yer, supra. 

Answer held snAcient 

Minn.—Fraser v. Farmers' Co-op. Co. 
of Heading, Minn.. 223 N.W. 785, 
176 Minn. 516. 

Amendment 

Amendments to petition setting out 
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allegedly fraudulent conduct in detail 
and making prayer for gen<*rai ndicf 
more specifle by praying for judg¬ 
ment in personam against grantee 
were not demurrable for want of 
equity or for failure to slate a cause 
of action, but objection to prayer for 
personal judgment again.st grantee 
should have been sustained.—Fore- 
riio.st Fairy l*roduel.s v. Sawyer, 19G 
S.E. 436, 185 Ga. 702. 

92. Cal.—Oliver v. Brennan, D.C. 
Cal., 292 F. 197. 

93. Mo.—Mercantile-Commerce Bank 
& Trust Co. V. Melctio, App., 84 S. 
W.2d 655. 

94. Ga.—Chattanooga Coffin & Cas¬ 
ket Co. V. Whitley, 147 S.E. 392, 
168 Ga. 153. 

95. Ga.—Foremost Dairy Products 
V. Sawyer, 196 S.E. 436, 185 Ga. 
702. 
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Evidence in particular litigation has been held to 
show fraud,®* or lack of fraud ;®'^ and, on the other 
hand, insufficient to show fraud.®* 

Instructions given must be applicable to the case 
made by the pleadings and proof.®® 

Judgment. The judgment should not provide for 
recovery of a personal judgment against the alleged 
transferee, where a prayer for such relief has been 
overruled and exceptions pendente litc have been 
taken.i A judgment in an action to enforce a stat¬ 
utory liability of a purchaser of merchandise sold in 
bulk for failure to give notice to the seller’s credi¬ 
tors, which judgment is not supported by evidence 
of the value of the property sold, and which docs 
not contain a provision that such value be paid into 
court, is erroneous.® 

Attorneys* f£cs are not recoverable in a suit by 
a creditor for his exclusive benefit to compel an 
accounting of assets fraudulently mortgaged and 
foreclosed.® 

5 1426. - Forum in Which Relief Ob¬ 

tained 

A creditor who shows that he has no adequate rem¬ 
edy at law may proceed by suit in equity to have fraud¬ 
ulent conveyances of the corporate assets set aside, or he 
may have relief by garnishment proceedings in an action 
at law. 

The remedy of a creditor to set aside a fraudulent 
conveyance of the corporate assets is usually in eq¬ 
uity,^ as by a suit to set aside the conveyance,^ 


and, in some jurisdictions, a statutory remedy is 
given;* but the creditors' right to follow funds of 
the corporation need not be enforced by a plenary 
independent suit, and may be enforced in garnish¬ 
ment proceedings in actions at law.*^ 

Before he can proceed in equity he must show 
that he has no adequate remedy at law against the 
corporation, or that he has exhausted his remedy at 
law.® 

§ 1427. -Limitations and Laches 

statute! specifying the time within which suits by 
creditors to set aside fraudulent conveyances may be 
brought must be complied with. Also, the right to 
sue may be barred by laches and the acquiescence of the 
creditor. 

Where the time within which proceedings to set 
aside a conveyance as in fraud of creditors is pre¬ 
scribed by statute, the proceedings must be institut¬ 
ed within that time, or otherwise they will be bar¬ 
red and the conveyance upheld,® but the validity of 
a statute removing the bar of limitations has been 
uphold in so far as afifccting transferees whose lia¬ 
bility had been barred by the running of the stat- 
ute.i** A statute specifying the time for the bring¬ 
ing of actions against directors or stockholders is 
inapplicable where the creditor seeks to have a 
fraudulent conveyance set aside.^^ 

Aside from a statutory limitation of time wnthin 
which the creditor must seek relief, it has been held 
that the right to assail the fraudulent conveyance 


96. IjQ —Folse- V. TjorpauviIl«» Supar 
Factory. 150 So. 667, followed in 
Huilflers' Supply Co v Loreau- 
ville Supar P^actory. 156 So. 672 

Mass—Albert Riehard.s Co v The 
Mayfair, 131 N E 430 , 287 Mans. 
280. 

S.D —Naprel v P^irmeia p:xehanKe, 
266 N W. 722, 64 S D 363. 

97. U S —Standard Lumber Co. v. 
Interstate Trust Co . C C A.PMa., 82 
F 2(1 346, oertioiari denied Inter¬ 
state Tru.st & llankinj; Co v. 
Standard Lumber (\)., 57 S (U. 8. 
2311 rs 545, 81 LTCd 401. 

—Silverman v Wrifchl. 62 P.2d 
963. 11 Cal App 2d 41. 

Ky—R. T. Pllswiek & Co. v Seott, 
65 S W.2d 77. 251 Ky 341. 

Mo.—Russe & Rurg'ess v. Miesner 
Lumber & MfR. Co. App., 243 S. 
W. 353. 

N.J.—Rapezynski v Eagrle Inv. Co., 
175 A. 560. 12 N.J.Misr. 801. 

Bsoord 

In creditor's suit to compel ac- 
oountlnK for assets alleered to have 
been fraudulently ineumliered, record 
did not warrant And mgr that mort- 
BAge was fraudulent or was fraudu¬ 


lently foreelo.sed —Standard Lumber 
Co V. Interstate Trust t'o., CCA 
P'la., 82 F.2d .346. certiorari denied 
Interstate Trust & Bankini? Co v 
.•standard Lumber Co, 57 S Ct 8, 299 
U S. ;il.5, 81 L.Ed 401. 

98. RI—Littlefield V. Plndivory 
Corporation, 139 A. 299 

99. Xnstractioa held not erroneous 

Instruction that it was for Jury to 
decide whether that evidence threw 
any IirIiI on question of whether 
conve>juice attacked was fraudulent, 
was not erroneous,—li'oremost Dairy 
rroducts \ Sawyer, 196 S E. 436, 185 
(III 702 

1. (la.—Foremost Dairy Products v 
Sawyer, supra. 

2. Ky.—Ford v. Con.'^olidaled (Gro¬ 
cery Co., 17 S,W.2d 448, 229 Ky 
510 

3. IT.S.—Standard I number Co. v In¬ 
terstate Trust Co, (\C.A.P'la., 82 
F.2d 346, certiorari denied Inter¬ 
state Trust & Banking Co v. 
Standard Luniher Co.. 67 S Ct. 8, 
299 U.S. 545, 81 L.Ed. 401 

4. Ga. — P'ayetteville Fourth Nat. 
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Rank Consolidated Steamboat 
Co., 76 SK 10.57, 12 Ga.App. 861. 
14a C.J. p 835 note 13 

6. N C —P'lrst Nat. Bank v. Waynes- 
ville Furniture Co., 167 S E. 13, 
200 N.C. .371 

6 - Va —Ashw^orth v. Hagan Estates. 
181 S E 381, 161 Va. 151. 

7. U S.--McMillan v National Wool 
Warehouse & Storage Co., C.C.A. 
Idaho. 28 F 2d 793. certiorari de- 
nied 49 S.Ct 251, 279 U.S 836, 73 
L Ed. 984, and F'alk Mercantik* Co 
v. National Wool Warehouse & 
Storage Co., 49 S Ct. 251, 279 U.S. 
836, 73 LEd 984. 

Mo.—Mercantile-Commerce Bank & 
Trust Co. v. Meletio, App., 84 S 
W 2d 655. 

8. Mo.—Gabbert v. Union Oas, etc., 
Co. 123 S.W. 1024, 140 Mo.App. 6. 

9. Neb.—NIpp V Puritan Mfg & 
Suppl> Co., 269 N.W. 63, 128 Neb. 
459. 

14a C.J p 895«note 46. 

10. Wash.—Herr v. Schw’ager, 258 P. 
1033, 145 Wash. 101. 

11. Utah.—American Theatre Co. v. 
Glasmann, 80 r.2d 922. 
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may be lost by laches and acquiescence of the credi¬ 
tor.^* 

§ 1428. As to Preferences; Proceedings to 
Set Aside 

A creditor usually le entitled to proceed In equity to 
have a preference set aside; but this right cannot be as¬ 
serted on behalf of others, nor does It extend to creditors 
who become such after the transfer complained of, un¬ 
less a fraudulent Intent Is shown. The proceedings are 
governed by the rules applicable to suits in equity. 

The remedy of an injured creditor, in the case of 
a preference, is a suit in equity to compel an equal 
distribution of the corporate assets,but the credi¬ 
tor's right to relief against preferences is not uni¬ 
versally allowed. Thus, in a jurisdiction holding 
that a corporation may prefer individual creditors, 
a creditor not preferred has no standing to assail a 
transfer of corporate property to other creditors 
made by and under the authority of the corpora¬ 
tion's president and general manager, on the ground 
that the same was made without authority from the 
board of directors, as the directors and stockholders 
of a corporation are alone vested with power to 
question the actions of the managing officers of the 
company under such circumstances,but in anoth¬ 
er jurisdiction, also permitting corporate prefer¬ 
ences, it would seem permissible for a creditor to 
question such preference on the ground that the di¬ 
rectors* meeting authorizing it was held without 


notice to a director, it being held that the creditor 
so attacking the preference has the burden of show¬ 
ing a failure to give such notice.^® In a jurisdic¬ 
tion recognizing the trust fund doctrine, that is, 
voiding corporate preferences, as pointed out in § 
1385 supra, an unpaid creditor cannot bring a suit 
in equity against a preferred creditor individually.^® 

Statutes voiding preferential transfers are intend¬ 
ed for the protection of existing creditors and may 
be invoked only by creditors whose claims had ac¬ 
crued at the time of the transfer,and not by sub¬ 
sequent creditors, unless fraudulent intent is 
shown. The term “creditor,” in such statutes, 
has been construed to include persons having claims 
for persona] wrongs.^® The creditor cannot assert 
rights of other creditors, or of third persons,2® and, 
even though not named in the list of creditors re¬ 
quired by bulk sales statutes, the statutory right of 
creditors to avoid preferences does not give him a 
cause of action against a bona fide transferee who 
is not a creditor.21 An agreement by the creditor, 
to take judgment and file his claim in the corporate 
receivership proceedings, does not prevent the suit 
against the preferential transferee, where such 
transferee took with knowledge of the agreement .22 

Limitations. Statutory provisions specifying the 
time within which the complaint must be made must 
be complied with .22 


12. N.T .—'New Britain Nat. Bank v 
A. B. Cleveland Co., 36 N.Y.S. 387, 
91 Hun 447. affirmed 53 N.E. 1128, 
168 N.Y. 722. 

FnrehMe of stock by corporation 

A creditor and stockholder at time 
of, and with knowledi?e of, corpora¬ 
tion's transfer of its property in 
purchase of its oulstandinsr shares, 
and also knowing: its business and 
assets, cannot complain of transfer 
because, after several years, during 
which time he failed to complain, its 
business has become unprofitable and 
new debts exceed its assets.—Sing- 
haus V. Piper, 172 N.W. 623, 103 
Neb. 493. 

13L Wash.—Halbrook v. Peters, etc., 
Co., 36 P. 256, 8 Wash. 344. 

Action by receiver see infra S 1516. 
Appointment of receiver 

Where one judgment creditor of 
insolvent corporation institutes ac¬ 
tion in equity against another cred¬ 
itor to compel it to account and 
make reimbursement for an allegedly 
improper preference and for distribu¬ 
tion of reimbursement ratably among 
all creditors, the jurisdiction of re¬ 
ceiver appointed in action must be 
limited to matter concerning single 
preference, and corporation will be 
joined as party defendant, under 
Equity Rules, rule 17, to permit the 


appointment, and a petition of an¬ 
other alleged creditor for leave to 
intervene will be denied if defendant 
denie.s validity of intervener's claim, 
as proper practice would be for peti¬ 
tioner to present its claim to receiv¬ 
er.—Bell Telephone Co. of Pennsyl¬ 
vania V. Schwab, Pa.. 33 Dist. & Co. 
270. 

Creditors' suits see infra S9 1431- 
1444. 

14k Colo.—Beaman v. Stewart, 74 P 
344. 19 Colo.App. 226. 

16. Mo.—Pitman v. Chicago-Joplin 
Lead, etc., Co., 87 S.W. 10, 113 Mo. 
App. 613. 

16. Wash.—P. B. Yates Mach. Co. 
V. Lakin, 192 P. 982, 113 Wash. 45. 
12 A.LR. 243, 

Boason for mis 

The creditor bringing suit secures 
and retains priority over other cred¬ 
itors, in violation uf trust fund doc¬ 
trine.—P. B. Yates Mach. Co. v. 
Lakin, supra. 

17. N.Y.—In re Campbell's Estate, 
299 N.Y.S. 442, 164 Mfsc. 632. 
Assignment of moneys due or 

growing due under oontraot, by cor¬ 
poration with Intent of giving pref¬ 
erence to one creditor over others, is 
voidable at instance of later lienors. 
—John S. Lane & Son v. Westchester 
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County. 162 N.E. 86, 24S N.Y. 298. 
affirming 221 N.Y.S. 845, ^20 App. 
Div. 773. 

18. Ind.—Bowdle v. Central Brick 
Co. 189 NE. 14.5. 206 Ind 242. 

Creditors barred 

Corporation’s agreement, at time 
money was lent, that corporation 
would execute mortgage to secure 
loan, created mortgage in equity, nnd 
creditors whose claims arose between 
date of loan and execution of legal 
mortgage were not prejudiced by lat¬ 
ter and could not complain of alleged 
preference thereby created.—Dowdle 
v. Central Brick Co., supra. 

19. Ark.—Nedry v. Vaile, 160 S.W 
880. 109 Ark. 584. 

14a C.J. p 919 note 19. 

80. N.Y.—Joseph H. Benzlng & Co. 
V. F. J. Hughes Contracting Cor¬ 
poration. 9 N.Y.S.2d 612. 

81. N.Y.—Royal Indemnity Co. v. 
Ginsberg, 284 N.Y.S. 661, 167 Mlsc. 
607. 

88 . Va.—Ashworth v. Hagan Es¬ 
tates, 181 S.E. 381, 161 Va. 151. 
83. Ark.—Austin v. Dermott Can¬ 
ning Co.. 34 S.W.2d 773, 182 Ark. 
1128—Johnson v. Jones, 247 S.W. 
382, 157 Ark. 110—Cole v. Bloyed. 
227 S.W. 778, 147 Ark. 396. 

14a C.J. p 938 note 14. 



19 c.j.a 


CORPORATIONS 


§ 1429 


Conditions precedent. Surrender of his lien by 
the creditor is not a prerequisite to the suit.^^ 

Parties, The corporation and the preferred cred¬ 
itor are the only necessary parties defendant,25 and 
where the preference is given another corporation 
which is for the most part owned by a single indi¬ 
vidual, such individual owner cannot be compelled 
to make reimbursement, when not served wdth a 
subpoena and when not appearing in court.25 

Evidence, In order to justify the granting of re¬ 
lief, proof must be made that the transfer was made 
in contemplation of insolvency and with intent to 
prefer creditors.27 

The creditor does not have the burden of showing 
either fraudulent intent or unfair consideration for 
the transfer.28 Where a preferred creditor sues a 
judgment creditor who has taken the property on 
execution, as between the parties, the burden of sus¬ 
taining title is not on the nominal plaintiff, but on 
defendant.25 

In some instances questions as to the sufficiency 
of evidence in suits of this nature have been deter- 
mincd.20 

Relief granted. On setting aside preferential 
transfers, the creditor is not entitled to priority over 
other creditors, when no individual lien has been 
acquired which would give him priority.^i His 


right is to share only pro rata as though the money 
had remained in the possession of the corporation.52 

§ 1429. Sequestration and Statutory Reme¬ 
dies in Lieu Thereof 

Judgment creditors of an insolvent corporation may 
by stetute have a remedy by way of sequestration to col¬ 
lect the corporate assets, which remedy Is similar to that 
of a creditors' suit. All interested parties may be Joined 
as parties defendant. 

In a number of jurisdictions judgment creditors 
of corporations are given a statutory remedy by 
way of sequestration of property of the corpora¬ 
tion.53 The purpose of such a statute is to provide 
a means for collecting into a general fund all of the 
assets of the insolvent corporation so that not only 
the debt due petitioner may be paid, but, if desired, 
all other debts of the corporation may be paid and 
its affairs wound ui>.34 

Moreover, a statute giving a creditor having a ma¬ 
tured claim the right to have a fraudulent convey¬ 
ance or obligation set aside has been construed to 
authorize a sequestration proceeding by a judgment 
creditor of a corporation to set aside an assignment 
of a royalty agreement.35 

The action or proceeding so authorized is similar 
to a creditor’s bill, discussed at length in §§ 1431- 
1444 in fra,35 in which case the statutory remedy is 


24* N.Y.—John S. Lune & S<»n v 
\Wst<'he«ter County, 162 N K SO, 
248 N.Y. 21)8, nfflrminK 221 NYS 
845, 220 App.lhv. 773. 

BcMon for zulo 

The aim of statute prohibiting 
preferences Is not absolute equality 
amonK creditors, but equality 
among creditors of same class or or¬ 
der.—John S. Lane & Son v. West¬ 
chester County, supra 

25. Ky.—Hazelhurst I.iumlier Co. v. 
Carlisle Mfg. Co., 112 S W. 934, 130 
Ky. 1. 

26. Del.—Pennsylvania Co. for In¬ 
surances on Lives and Granting 
Annuities v. South Broad St. 
Theatre Co., 174 A. 112, 20 Del. 
Ch. 220. 

27. Ky.—Wakenva Coal Co. v. John¬ 
son, 28 S.W.2d 737, 234 Ky. 558. 

28. N.Y.—Globe Indemnity Co. v. 
Park-Lexington Corporation, 277 N. 
Y.S. 407. 154 Misc. 854. 

29. Wash.—Child v. Western Lum¬ 
ber Exch., 238 P. 322, 133 Wash. 
63. 

Bsason for mlo 

Since plaintiff was in possession 
of property prior to taking on execu¬ 
tion. and defendant has only subse¬ 
quent claim, in substance the action 
Is as if plaintiif were a defendant, 


defending his title as against one 
claiming a preferential right, and 
the latter has burdcui of proving 
title.—Child V. Western Lumber 
Exch , supra. 

30. Bvidsnos held snftcisat 

To support finding that plainlift 
did in fact purchase articles in con¬ 
troversy.—Rucker v, Spicer. 112 A. 
540. 269 Pa. 461. 

Bvidenos held insnfllclsat 

(1) To show that preference which 
president obtained In winding up of 
affairs of company was fair and con- 
.scionable.—Taylor v. Penrose Motor 
Co., 101 Pa.Super. 486. 

(2) To establish fraud in the or¬ 
ganization.—Ford V. Con.solidated 
Grocery Co., 17 S.W 2d 448, 229 Ky. 
610. 

31. N.Y.—Lodi Chemical Co. v. Na¬ 
tional Lead Co., 58 N.Y.S. 717, 41 
App.Div. 536. 

14a C.J. p 919 note 58. 

32. Del.—Pennsylvania Co. for In¬ 
surances on Lives and Granting 
Annul tlt'S v. South Broad St. 
Theatre Co., 174 A. 112, 20 Del.Ch. 
220 . 

proportioii propsr 

One of four creditors of insolvent 
irrigation company, which issued wa¬ 
ter stock to other three who weie 
directors, in payment of their claims. 
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when they had no right to prefer¬ 
ence, was entitled to recover such 
proportion of his claim to a pro rata 
share in assets from each director as 
the latter's shares of stock is.sued to 
him bore to whole number issued to 
all three—lloggan v Price River 
Irr. Co.. 216 P 237, 61 Utah 547. 

33. Mich.—Riverside Iron Works v. 
Hosmer, 58 N.W. 693, 100 Mich 
124. 

14a C.J. p 930 note 51. 

34. N D.—John Miller Co. v. Harvey 
Mercantile Co., 165 N.W. 558, 38 N 
D. 631. 

35. N.Y.—Lohn v. Automatic Motor 
Control Corporation, 281 N.Y.S. 
642, 155 Misc. 920. 

36. N.Y.—Proctor v. Sidney Sash, 
etc., Co., 40 N.Y.S. 454, 8 App. 
Div. 42. 

14a C.J. p 930 note 53. 

Statute oonstrued 

The term "sequestrating." in 
Comp.L.1913 S 7989, authorizing judg¬ 
ment creditor of corporation to main¬ 
tain action to procure judgment se¬ 
questrating property of corporation 
and providing for distribution there¬ 
of. involves a seeking out as well as 
a setting apart, so that action is 
similar to creditors’ bill.—.lohn Mil¬ 
ler Co. V. Harvey Mercantile Co., 166 
N.W. 558, 38 N.D. 631. 
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merely supplementary to, and not a displacement of, 
the general power of equity as to creditors’ suits, as 
stated in § 1431 infra. 

The judgment creditor need not sue in a repre¬ 
sentative capacity, nor, where execution has been 
returned unsatisfied, is k a fatal defect that he 
failed to give security prior to the issuance of exe¬ 
cution. 3 7 

All officers and stockholders, other persons who 
have incurred a liability to the corporation, the cor¬ 
poration itself, and fraudulent transferees may be 
joined as parties defendant.38 A statutory provi¬ 
sion authorizing a person not a party to jirocccdings 
but having an interest therein to make application 
to be joined as a party has been construed to be ap- 
plicablc.3^ However, a general creditor cannot be 
permitted to file an answer in the sequestration pro¬ 
ceeding, nor a cross bill resisting the right of the 
judgment creditor to pursue his statutory remedy of 

sequestration.^ 0 


Since the action is based on a judgment and ex¬ 
ecution against the corporation returned unsatisfied, 
no new judgment should be rendered against the 
corporation, and it is irregular to grant relief 
against the fraudulent grantee and those aiding and 
assisting in the perpetration of the fraud, and also 
to appoint a receiver with authority to pursue the 
assets of the insolvent corporation pari passu.^^ 
Evidence that large payments as salary were made 
to the officers, such officers being the sole stockhold¬ 
ers, together with the condition of the corporation 
at that time and the subsequent failure of the cor¬ 
poration, justifies the granting of relief to a judg¬ 
ment creditor, on the theory that such payments 
were but a step in the corporate dissolution.^^ 

§ 1430. Attachment 

Whether attachment wdll issue in a creditors’ suit 
by a corporate creditor is stated in § 1443 below. 
Consult Pocket Parts for later cases. 


F. CREDTTOKS’ SUITS 


§ 1431. In General 

Creditors of an insolvent corporation are entitled to 
the equitable remedy of a creditors’ suit, provided they 
have no adequate remedy at law. The right Is not barred 
by the existence of a right to the remedy of sequestration, 
nor by the appointment of a receiver other than to wind 
up the affairs of the corporation. 

Creditors of an insolvent corporation are entitled 
to a remedy, sometimes designated a creditors’ suit 
or bill, for the purpose of securing distribution of 
the corporate assets.^^ The power to grant relief 
by such remedy is inherent in a court of equity, 
although It may be conferred by statute.^A court 
of equity alone has jurisdiction of these suits.^fi In 


the case of a solvent corporation, the creditors can¬ 
not maintain the suit on the theory that they have 
a distinct e(|uitable right to enforce but when 
the corporation is insolvent, in the sense that it is 
unable to pay its debts, while its assets do not ipso 
facto become a trust estate as to which the corjM)- 
ration or its officers become the trustee and the 
creditors the cestuis que trust so that it may be 
administered by equity, a court of equity, taking 
possession of the assets on some recognized princi¬ 
ple of equity jurisdiction, may administer them, the 
theory being that they belong to the creditors rath¬ 
er than to the corporation,^^ and as long as the in¬ 
solvency exists at the time of the suit, it is immate- 


37. N.Y —Peigenbaiim v Narragan- 

sett Slabloa Co. 21.'; N.V..S. .128. 
127 Ill, afflrin<-d 219 N.Y S 

Sll, 219 App.Div. 729, affirmed 157 
NE. 88«. 245 N.Y. 628. 

38. N.Y.—Taylor v. Ellsworth Bldg. 
Corporation, 183 N Y.S. 394, af¬ 
firmed 190 N.Y.S. 954—Proolor v. 
Sidney Sash, etr., Co., 40 N.Y.S. 
454. 8 App.Div 42 

14a C.J. P 930 note 54. 

Application of mle of crcdlton’ suits 
against indlvidnalB 

The rule of creditors' suits against 
individuals that transferees are nec¬ 
essary parties, stated in the C.J.S. 
title Creditors* Suits § 57. also 15 
C.J. p 1416 notes 58-60. applies to a 
creditors* action of sequestration 
against a corporation.—T»roetor v. 
Sidney Sash. etc.. Co., 40 N.Y.S. 454, 
8 App.Div. 42. 


39. N Y .—Trowbridge v. Troy, etc., 
R Co., 99 N Y.S. 435, 113 App.Div. 
.325. 

14a C.J. p 9.30 not<* 55 faj. 

40. Mieb.-i—lliverside Iron Works v. 
Jlosmer, 58 N W. 693, 100 Mich. 
124. 

Season for mle 

Any intforest which intervener has 
in property or equity sought to be 
reached is not disturbed by seques¬ 
tration—Riverside Iron Works v. 
Ilosrner, supra. 

41. Wis —McGovern v. Milwaukee 
Motor Co., 124 N W. 269, 141 Wls. 
309. 

14a C J. p 930 note 57. 

48. N.Y.—Feigenbaum v. Narragan- 
sett Stables Co., 215 N.Y.S. 328. 
127 Misc. 114, affirmed 219 N.Y.S. 
811, 219 App.Div. 729, affirmed 

157 N.E. 886. 245^ N.Y. 628. 
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43l N.C.—Bickley Clothing Co. v 
Green, 122 SE 847, 187 N (*. 772 

S.T). —Shoen V Sioux Falls Gas Co.. 
261 N.W. .393. 

15 CJ. p 1382 note 8. 

44. Wis—Dehr v. Murphy, ]16 N.W 
89.3, 136 Wls. 92. 

14a C.J p 930 note 59. 

45. Ga.—Augusta Nat. Bank v 
Richmond Factory, 18 S.E. 160. 91 
Ga. 284. 

14a C.J. p 930 note 60. 

40. N Y.—McLean v. Eastman, 21 
Hun 312, 314. 

14a C.J. p 930 note 61. 

47. S.D.—Shoen v. Sioux Falls Gas 
Ce.. 261 NW. 393. 

48. Fla.—Guaranty Trust & Sav¬ 
ings Bank v. U. S. Trust Co., 103 
So. 620. 89 Fla. 324. 

S.D.—Shoen v. Sioux Palls Qas Co., 
261 N.W. 393. 
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rial whether or not the corporation was solv.ent at 
the time of the transaction complained of.^® 

The suit is not penal in nature, and is not gov¬ 
erned by a statute relating to penal actions,®® nor 
is it a winding-up proceeding under the statutes of 
the state of incorporation, but it is a remedy ac¬ 
corded creditors by the law of the forum, in order 
to reach their debtor’s property and apply it in sat¬ 
isfaction of their claims.®^ It is a substitute for 
legal execution, and a means of reaching, also, as¬ 
sets of an equitable nature ;®2 in other words, it is 
an equitable execulion.®^ 

Ordinarily, the jurisdiction of equity is dependent 
on the absence of an adequate remedy at law ;®^ but 
in case of fraud an equity court in which such suit 
has been brought will not condone the fraudulent 
act by hesitating between legal and equitable reme¬ 
dies,®® and the existence of an adequate remedy at 
law, in a particular case, will not bar a creditor of 
bis remedy by a bill in equity to reach and subject 
property or the proceeds of property, which has j 
been fraudulently conveyed by his debtor by holding j 
the transferee answerable for the jiroperty or its 
value.®® The federal government is not barred 
from enforcing its judgment for a fine by a credi¬ 
tors’ suit against stockholders, to whom the pro¬ 
ceeds of a sale of the corporate property has been 
distributed, by reason of a possible remedy against 
the purchaser, the suit against the purchaser not 
amounting to an election of reinedies.®^ The ex¬ 


istence of a remedy by way of sequestration, dis¬ 
cussed in § 1429 supra, will not preclude a creditor’s 
bill, being merely supplementary to such remedy.®^ 
Although a receiver has been appointed for the cor¬ 
poration, a creditor’s suit may be maintained where 
it docs not appear that the receiver was appointed 
for the purpose of winding up the affairs of the 
corporation and distributing its property among its 
creditors, particularly where it further appears that 
the suit is brought in the same court in which the 
receivership action is pending and leave to bring 
the suit is obtained in that action.®® So, a creditor, 
not a party to a receivership proceeding, may bring 
a creditor’s suit although a receiver has been ap¬ 
pointed for the corporation and creditors restrained 
from interfering with such receiver, where the ap¬ 
pointment was collusive and for the purpose of 
hindering, delaying, and defrauding creditors, and 
the creditor may attack the validity of the receiv¬ 
ership, although after the appointment of the re¬ 
ceiver he had filed a bill against the corporation 
and its receiver to establish a lien for his claim 
which was dismissed.®® 

§ 1432. Property and Rights Subject 

Any beneficial interest the corporation has in real 
or personal property, which interest cannot be reached by 
regular process or which is not exempt by statute, may be 
recovered by a creditors* suit, even when transferred 
to another corporation. 

Ocditors’ suits against a corporation lie to rc- 
co\or any beneficial interest which it has in real or 


49. Va.—Mai shall v. Fri'di^ricksburK 

Lumber Co, 173 SE ICL* Va 

136. 

50. N C .—('hatham v MiTkli'Tiliurp: 

Uealty Co.. lO.O 3L’H. 180 NC 

500 

51. U.S—Nolle V. Iliiclhon Nav. Co., 
CC A.N Y., :a F2d 527 

62. US--Fien-e v U S, Mo. 41 S. 
Cl. 365. ::55 17 S 308. 65 L Ed 607. 
modifyuiK 257 F 514, 171 (M'A. 1. 
rehearing denied 260 F 158. 171 C 
C.A. 104, certiorari denit'd 40 S ('t 
15. 250 US 670, 63 L Ed 1109— 
Nolle w Hud.son Nav. Co, CCA. 
N.Y.. 31 F.2d 527. 

53. US—(ia.skin.s \ Uonfll.M, CCA. 
Colo., 70 F.2d 352. modifying, O.C., 
8 F Supp. 832. and mandate con¬ 
strued 85 F.2d 672 

54. U.S —Burton v. R. (1. J'eters 
Salt, etc., Co., C.C.Mlch., 100 F. 
262. 

Cal —Fornascrl v. Cosmosart Uealty 
& Building Corporation, 274 P 697, 
96 Cal App. 649. 

14a C.J. p 931 note 62. 

Uule as to creditors' suits generally 
see the C.J.S. title Creditors’ Suits 
il 3. also 16 C.J. p 1386 notes 23-27. 

19 C.J.S.-72 


Remedy at law inadequate 

(1) Equity IS not without jurisdic¬ 
tion of suit by eieditor against di¬ 
rectors to HUbjc'ct to payment of 
plaintiff’s deht rents v^hich they as¬ 
signed to themselves, and for ae- 
euunting as to amount thereof in 
their hands because directors had 
turnished bond to restiam plaintiff 
fiom attaehing sik h rents, and thus 
g.iNc him remedy at law, since ac¬ 
tion on bond could not furnish nde- 
(lUiile reliet.—Clantenhein v. Bowles, 
203 i’ 614. 103 Or 277 

(2) Judgment creditors of corpo¬ 
ration which was Uissidved, and 
whose Hsst'ls were distributed .nmong 
stoikholders after judgments i^ere 
obtained, would not be denied equi¬ 
table right to enforce payment of 
Judgments from assets in hands of 
stoekholders, on ground that remedy 
at law was adequate, in that they 
could have attached funds of corpo¬ 
ration before dissolution, prevented 
distribution, and preserved availa- 
bilit> of assets for payment of Judg¬ 
ments recovered, where judgment 
creditors did not know of distribu¬ 
tion and amount sued for was .'sub¬ 
stantial and recovery was specula- 
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ti\e—Uaskins v Bonflls, C.CAColo.. 

F 2d :!r»2, modifying, PC. 8 F. 
Supp 832. and niandale construed, 
C.r \,. h:> F.2d 672. 

55. US- (la.skins v. KontMs, DC 
Colo, 1 F.Supp 547. 

Reason for rule 

Neither law nor equity requires 
idle e«*remony—(laskins v. Bonfils. 
supra. 

Sa Altt --Birmingham Shoe Co. \ 
Torrey. 25 So 763, 121 Ala. 89 

57. I’S—I’lerce v TT. S., Mo., 41 S 
Cl 365. 25.’> U.S. 398. 65 L Ed 697, 
modifv mg 257 F. 514, 171 C.C.A 
1. rehearing denied 260 F. 158, 171 
CCA 194, certiorari denied 40 S 
Cl 15. 250 US 670. 63 L.Kd. 1199 

58. Wis—I.iehr v Murphy, 116 N.IV. 
803. 1.36 Wis. 92-~llarrigan v. C.il- 
ehnst. 99 N.W 909, 121 Wis 121— 
Adler v Milwaukee P. B. Mfg Co. 
13 Wis. 57. 

14a C.J. p 931 note 65. 

59. Wash.—Sligh v. Shelton, etc., R. 
Co.. 54 P. 763, 20 Wash. 16. 

60. Ala—Alabama Iron, etc, Co., 
v. McKeever, 20 So. 84, 112 Ala. 
134. 

14a C.J. p 931 notes 68, 68. 
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personal property which cannot be reached by reg¬ 
ular process of law and is not expressly exempted 
by statute.®^ So, the remedy may be used to re¬ 
cover funds fraudulently misappropriated by other 
creditors,or wrongfully disposed of to stockhold¬ 
ers.®® Likewise, corporate funds appropriated by 
the officers may be thus pursued, the creditors hav¬ 
ing the same right to pursue the trust fund which 
the corporation itself would have had.®^ A fund 
due to a corporation which sold all of its property to 
another corporation, which fund has been assigned 
to the purchaser, is not subject to execution or at¬ 
tachment in an action at law against the seller; and 
so may be reached by a creditor’s bill.®® 

On the other hand, assets disposed of by the cor¬ 
poration for value and in good faith,®® or proceeds 
of a sale of its assets, used to pay a valid debt of 
the corporation to its officers,®^ or a distribution of 
the assets to the stockholders to liquidate notes giv¬ 
en for the purchase of the corporate assets prior to 
commencement of the actions in which the creditors 
recovered judgment,®® arc not recoverable in such 
a suit, and the remedy will not lie as against a 
stockholder because of his act as director in author¬ 


izing the distribution of the assets to the stockhold¬ 
ers in payment of debts existing prior to recovery 
of the creditor's judgment, or in payment of his sal¬ 
ary or to settle income taxes provided there is no 
fraud.®® Neither will claims against a corporation 
based on unliquidated damages for torts alleged to 
have been committed by it, standing alone, justify 
relief by a creditors' suit,7® but the rule is other¬ 
wise as to a claim for personal injuries reduced to 
judgment'll The remedy is distinguishable from a 
suit to enforce a stockholder's statutory liability to 
creditors, so that it is not barred by the rule, stated 
§ 656 supra, that tort claims are not debts within 
the meaning of the stockholders’ statutory liability 
to corporate creditors.*^2 Compensation paid offi¬ 
cers and employees as members of bondholders com¬ 
mittees is not recoverable in such a suit where the 
corporation made no such claim and encouraged the 
membership in the committees as a method of off¬ 
setting cuts in salaries.^® 

Unissued corporate bonds in the hands of a trusi 
company to be sold on orders from the corporation, 
and on which no advances have been made by the 


61* Mass —Lemak v. PefTer-Slmon 
Co., 167 N.E. 276, 268 Mass. 156. 
14a C.J. p 931 note 71. 

Use to eiitoice stockholders’ liability 
to creditors see supra § 679. 
ea. Oolo.—J H. Hincke Printing Co. 

V. Haliev, 263 P 719, 83 Colo. 242 
Wash —Biehn v. ^^Itna Inv. Co., 188 
P. 489, 110 Wash. 460. 

14a C J. p 931 note 74. 

63. Fla.—Burke v. Security Finance 
Co.. 146 So. 669, 108 Fla. 570, re¬ 
hearing denied 147 So. 270, 108 
Pla. 670. 

14a C J. p 931 note 76. 

Actnal fraud la dlatrilmtioa to 
stockholders is immaterial.—Jahn v. 
Champagne Liumber Co., C.C Wis., 157 
P. 407, affirmed 168 P. 610, 93 C.C.A. 
532. 

Becovory of flue 

Where by statute a fine or penalty 
may be enforced by civil proceedings, 
a flne impo.sed in a criminal proceed¬ 
ing IS recoverable by Judgment cred¬ 
itor in a creditors’ suit against stock¬ 
holders to whom corporate assets 
have been distributed, even though 
Judgment was not obtained until aft¬ 
er distribution to stockholders.— 
Pierce v. U. S , Mo, 41 S.Ct. 365. 255 
U.S. 898. 65 L..£d. 697, modifying 
267 P. 514, 171 CC.A. 1, rehearing 
denied 260 P. 158, 171 CCA. 194. 
certiorari denied 40 S.Ct. 15, 260 U.S. 
670, 63 L..Ed. 1199. 

Yhat claims were contested and 
unliquidated at time of distribution 
does not bar remedy.—Pierce v. U. 


S., Mo.. 41 S.Ct. 365, 255 U.S. 398, 65 
L.Ed. 697, modifying 257 P. 614. 171 
C.C.A. 1, rehearing denied 260 F. 158, 
171 C.C.A. 194, certiorari denied 40 S 
Ct. 16. 260 U.S. 670, 63 L Ed. 1199 
—Gaskins v. Bonflls, DC.Colo., 4 P. 
Supp. 517. 

Tort claim 

The holder of a valid claim aris¬ 
ing out of tort, which is being 
pressed at time assets are distribut¬ 
ed to stockholder.s and subsequently 
reduced to Judgment, is entitled to 
enforce his rights by creditors’ suit. 
—Gaskins v. Bonflls, C.C.A.Colo, 79 
F.2d 362, modifying. DC., 8 P.Supp. 
832, and mandate construed, C.C.A., 
85 F 2d 672—Gaskins v. Bonflls, D.C. 
Colo., 4 P.Supp. 547. 

64i Mass.—Uemak v. Peffer-Slmon 
Co., 167 N.E. 276, 268 Mass. 156. 
14a C.J. p 930 note 69 la]-p 931 notes 
76, 77. 

65. Tonn.—Jennings v. Crystal Ice 
Co., 169 S.W. 1088, 128 Tenn. 231, 
47 L,.R.A.,N.S., 1058. 

66. Mo.—Graham Paper Co. v. 
Sheridan I’ub. Co., 158 S.W. 92. 172 
Mo.App. 496. 

Oolleotion of assets 

Where most of corporation’s assets 
were pledged with banks and there 
was practically no new business, for¬ 
mation of new corporation, organ¬ 
ized by some of officers and em¬ 
ployees which greatly reduced pay 
roll, to collect and remit all out¬ 
standing accounts receivable, answer 
correspondence, and do such other 
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things as might be directed for a 
period of six months, and to be paid 
only out of collections, cannot be 
complained of in a creditors’ suit, 
and Judgment creditor cannot com¬ 
plain of purchase by the new cor¬ 
poration from receiver of ci^rtain 
assets at a reasonable price.—Se¬ 
curities Realization Co. v. Peabody & 
Co., 20 N.E 2d 874, 300 Ill.App. 156. 
Disposition helA not fraudnlsut 
Mo.—Graham Paper Co. v Sheridan 
Pub. Co., 158 S.W. 92, 172 Mo.App. 
495. 

07. Mich —O. W. Shipman Co. v. 
Detroit, etc., R. Co., 104 N.W. 24, 
140 Mich 589. 

6B. U.S—(juskins v. Bonflls, DC. 
Colo., 8 P Supp. 8.32, modified on 
other grounds. C.C.A., 79 F.2d 362, 
mandate construed, C.C.A., 85 P.2d 
672. 

69. U.S.—Gaskins v. Bonflls, supra. 

70. Tenn.—Slover v. Coal Creek Coal 
Co., 82 S.W 1131, 113 Tenn. 421, 106 
Am.S R. S.'il. 68 L R.A. 852. 

14a CJ. p 932 note 92. 

71. Mo.—Johnson v. United R. Co., 
152 S.W. 362, 374, 247 Mo. 326. 

72. U.S.—Gaskins v. Bonflls, D.C. 
Colo., 8 P.Supp. 832, modified on 
other grounds. C.C.A., 79 F.2d 352. 
mandate construed, C.C.A., 85 P. 
2d 672. 

73. Ill.—Securities Realization Ca 
V. Peabody & Co., 20 N.E.2d 874, 
300 Ill.App. 156. 
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trust company, arc not assets of the corporation 
which can be reached by creditors* bill.^^ 

While an individual to whom a corporation has 
incurred a debt may follow the assets of the debtor 
into the possession of another corporation, to which 
they have been ii]eg:ally transferred, to his preju¬ 
dice, the principle on which that right is based op¬ 
erates also to prevent his obtaining the payment of 
his debt from the assets of the other corporation, 
and to enable the creditors of such other corpora¬ 
tion to prevent its assets from being illegally divert¬ 
ed to their prejudice."^® 

§ 1433. Persons by and against Whom Relief 
May Be Obtained 

At a general rule, a general creditor of an Inaolvent 
corporation may not bring a creditori* suit. Attigneet 
of Judgments may sue, provided their assignors had such 
right. The suit may be brought against any person 
acquiring corporate assets with notice and without good 
faith. 

In the absence of statutory authority, or some 
exceptional circumstance, a general creditor cannot 
maintain a creditor’s suit, but a judgment creditor 
IS entitled to the remedy, as is stated § 1438 infra. 
Where one is entitled as a legal creditor to subject 
equitable interests of a debtor corporation through 
a creditor’s bill, it is of no consequence that he 
may have been actuated by personal or improper 
motives.*^® So, the fact that creditors may have 
obtained an unlawful preference over other credi¬ 
tors does not affect their right to maintain a credi¬ 
tors’ suit in behalf of themselves and all other cred¬ 
itors against an ofliccr of the corjioration to recover 
assets of the corporation illegally converted by him 
to his own usc.'^'^ The fact that the legal title to a 
trust fund is not in the creditors prosecuting a 
winding-up action does not affect their right to a 
remedy by action against the constructive trustee 
holders of the funds, to be recovered and gathered 
into the hands of the agent of the court as their 
regular trustee."^® 


Assignees, An assignee of a judgement, even 
though a judgment in an action for personal inju- 
ries,*^* may sue. However, an assignee has no bet¬ 
ter rights than his assignor and cannot maintain 
a creditor's bill where the latter could not.*® 

Against whom suit lies. A creditor may maintain 
a bill to reach corporate assets in the hands of any 
person who has acquired them with notice and in 
the absence of good faith.Where the corpora¬ 
tion has assigned its assets and the assignee has ex¬ 
pressly assumed all liabilities owing the corporate 
creditors, a creditor may enforce such agreement 
in a creditors* suit.*2 Where the promoters and in¬ 
corporators of a corporation paid for the capital 
stock of the company by turning over to it property 
at a valuation grossly in excess of its real value, and 
as a part of the consideration, bonds, issued to the 
amount of the capital stock, were, in accordance 
with the previous understanding between the incor¬ 
porators, issued to the stockholders who were not 
to pay and did not pay anything for them, the own¬ 
ership of the bonds does not create a liability to 
the creditors on such stockholders as bondhold¬ 
ers.** 

§ 1434. Defenses 

Extrinsic equities between the corporation and its 
transferees wiil not prevail against stronger equities of 
the plaintiff. 

Extrinsic equities between the corporation and 
its transferees are to be weighed against the equi¬ 
ties of plaintiff and may be overcome by them.*^ 
The fact that the creditor loaned money to the cor¬ 
poration but had received preferred stock in pay¬ 
ment of such obligation constitutes a good defense 
to his claim in a creditors’ suit.*^ However, it is 
no defense to a suit by a creditor whose judgment 
has been rendered worthless by the sale of all the 
corporation’s projierty without notice and the di¬ 
vision of the proceeds among the stockholders and 
directors, that a fund was set aside for the purpose 
of paying debts where they were not in fact paid.*® 


74. Mass.—Eastern Electric Cable 
Co. V. Great Western Mfg. Co., 41 
N.E. 296, 164 Mass. 274. 

7B. La.—Pilsbery v. Pricke, 71 So. 

349, 139 La. 153. 

14a C.J. p 931 note 83. 

76. U.S.—McMullen v. Ritchie. C.C. 
N.D., 64 F. 263, modified on other 
grounds 79 F. 522, 26 C.C.A. 50. 

14a C.J. p 932 note 90. 

77. U.S.—Asheville Lumber Co. v. 
Hyde, C.C.Pa., 172 F. 780. 784. 

14a C.J. p 932 note 91. 

76. Wis.—-Harrigan v. Gilchrist. 89 
N.W. 909. 121 Wls. 127. 


79. Mo,—Johnson > United R. Co., 
162 S.W. 362, 374, 247 Mo. 326. 

14a C.J. p 932 note 96 

80. US.—Poole V. West Point But¬ 
ter, etc.. Assoc., C.C.Neb., 30 P. 613, 
appeal dismissed 11 S.Ct. 1026, 140 
U.S. 694, 36 L.Ed. 60U. 

81. Tenn.—Jennings v. Crystal Ice 
Co., 169 S.W. 1088, 128 Tenn. 231, 
47 L.H.A„N.S.. 1068. 

14a C.J. p 932 note 98. 

88. U.S.—Cobb V. Interstate Mortg. 

Corporation, C.C.A.Md.. 20 F.2d 786. 
BsMon for mlo 

The suit is allowed by equity on 
theory that as a result of transac¬ 
tion assignee became principal debt¬ 
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or, and corporation mere surety, 
so that to avoid circuity of action 
equity will enforce obligation of 
principal debtor for benefit of cred¬ 
itor—Cobb V. Interstate Mortg. Cor¬ 
poration, supra. 

83. Ala.—Roman v. Dlmmick. 22 So. 

109, 115 Ala. 233. • 

84. N Y.—Natelson v. A. B. L Hold¬ 
ing Co., 183 N.E. 373. 260 N.Y. 233. 
reversing 264 N.Y.S. 676, 236 App. 
Piv. 628. 

85. U.S.—Pennsylvania Cement Co. 
V. Bradley Contracting Co., C.C A. 
N.Y., IS F.2d 632. 

86. N.Y.—Shalek v. Jetter, 155 N.Y 
S. 976, 171 App.Div. 364. 
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The fact that corporate debts do not limit the right 
of stockholders to vote in corporate elections does 
not license them to vote without regard to the re¬ 
sult on the rights of creditors of the corporation, 
nor does it take away the right of a creditor of the 
corporation to attack in a creditors' suit a transfer 
of corporate assets by vote of the stockholders to 
another corporation in fraud of creditors.s^ 

§ 1435. Rights Acquired by Suit 

A creditor suing on behalf of creditors generally ob¬ 
tains no preference by reason of bringing a creditors’ suit, 
but the fruits of the litigation can be shared only by 
those creditors who come in under the decree. After the 
filing of a creditors’ bill, officers of an insolvent cor¬ 
poration cannot convert its assets into money and pay 
preferred creditors. 

A creditor suing on behalf of creditors generally 
for the administration of assets owned by, and re¬ 
maining with, an insolvent corporation does not ac¬ 
quire any preference by the bringing of the suit,*^ 
and is not entitled to a preference in the fund aris¬ 
ing from the property simply because he has a lien 
on some of the articles, where he has not procured 
orders or proceedings to keep separate such articles 
and their procceds.^^ However, in a general cred¬ 
itors’ bill only those creditors who come in under 
the decree and contribute to the suit are entitled to 
the fruits of the litigation.^® Judgment creditors 
who intervene in a pending creditors’ suit in which 
a receiver ha.s been appointed by the filing of their 
petitions of intervention acquire ecjuitable hens for 
the satisfaction of their judgments on the property 
and income of the corporation, from the date of 
their filing, subject to prior liens and equities, and 
the liens so acquired are not affected by the subse¬ 
quent dissolution of the corporation, nor l)y their 
failure to revive their judgments within a year 
thereafter as provided by statute.®! A debenture 
liondholder is entitled to an equitable hen, even 
though the bonds are not yet due and he cannot ob¬ 
tain present enforcement.®^ 

Officers giving preferences. Even in a jurisdic¬ 
tion where preferences of particular creditors are 
held permissible, officers of an insolvent corpora¬ 
tion after a judgment creditor’s bill has been filed 


against it may be prevented from converting the as¬ 
sets into money and paying preferred creditors.®® 

§ 1436. Jurisdiction 

A creditor!’ luit to recover corporate assets may be 
brought In a county other than that In which the prop¬ 
erty is situated. 

A creditors' suit to set aside a fraudulent convey¬ 
ance may be maintained in a county other than that 
in which the property is located.®^ Fraudulent 
transferees cannot be deprived of the right given 
litigants by statute, to be sued in the county of their 
residence, by reason of a suit in another county for 
the appointment of a receiver.®® 

§ 1437. Limitations 

Statutes limiting the time within which corporate 
creditors may sue to void a conveyance of the property 
control as to a creditors’ suit, but laches not causing the 
defendants to change their position is not fatal. 

Under a statute providing that any conveyance of 
a corporation’s property, whether absolute or on 
condition, shall be void as to prior creditors if they 
commence proceedings to enforce their claims 
against such conioration w'lthin sixty days after the 
registration of the conveyance, a creditors* suit to 
set aside an assignment for the benefit of creditors, 
which IS not commenced until after the time pre¬ 
scribed by statute has elapsed, cannot be maintain¬ 
ed.®® Where a creditor of an insolvent corjioration 
files a bill for a receiver, for a sale of the compa¬ 
ny’s property, and that stockholders be compelled to 
pay their unpaid subscriptions for the benefit of 
creditors, another creditor, subscqiienlly making 
himself a party and proving his claim, is entitled b 3 ' 
relation to the benefit of the suit as a party plain¬ 
tiff from the beginning, and the lime that elapses 
from the commencement of the suit to his becoming 
a jiarty is not to be construed as a part of the time 
limited for the commencement of an action on his 
claim.®’^ 

Laches. In accordance with the general rule that 
laches is not, like limitations, a mere matter of 
time, but principally a question of the inequity of 


87. Mo—Johnson v. United R. Co., 
152 SW. 362, 374, 247 Mo. 326. 

88 . Ala—Moore v. Parker Drug 
Co., 33 So. 4 39. 135 Ala. 287. 

14a C.J p 933 note 4. 

89. U.S.—Moore v. Parker Dru^ Co., 
supra. 

14a C.J. p 933 note 5. 

90. Mass.-^Haywood v. Leeson. 57 
N.E. &56. 176 Mass. 310. 49 L.R.A. 
725. 

14a C.J. p 933 note 6. 


91. US.—Atlantic Tru.st Co. v. 
Dana, Kan., 128 P. 209. 62 C.C.A. 
657. 

14a C.J. p 933 note 11. 

93. Del.—Berwick v. A.MSorlatod (las 
& Electric Co., 174 A. 122, 20 Del. 
Ch. 266. 

98, Mich.—Turnbull -v. Prentiss 
Lumber Co., 21 N.W. 376, 55 Mich. 
387. 

94L Cal.—^Alpha Hardware & Supply 
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Co. V. Ruby Mines Co., 275 P. 981, 
97 ("al App. 508. 

9B. Tex.—Ray-Peather.stone Oil Co. 

V. Phoenix Oil Co., Civ.App., 268 S. 

W. 1032. 

98 N.C.—Blalock v. Kornersville 
MfK. Co.. 14 S.E. 501, 110 N.C. 
99, 104. 

14a C.J. p 933 note 15. 

97. Or.—Dunne v. Portland St. R. 
Co.. 65 P. 1052, 40 Or. 295. 
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permitting the claim to be enforced, an inequity 
founded on some intermediate change in conditions, 
stated in the CJ.S. title Equity § 116, also 21 CJ. p 
220 note 21, a judgment creditor's laches in main¬ 
taining a creditors' suit will not bar recovery where 
the delays did not cause defendants to change their 
position.®® 

§ 1438. Conditions Precedent 

a. Recovery of judgment; return of ex¬ 

ecution unsatisfied 

b. Other conditions precedent 

a. Recovery of Judgment; Return of Execu¬ 
tion Unsatisfied 

A usual condition precedent to a creditors' suit to 
recover corporate assets is the establishment of his claim 
by a Judgment at law, and a return of execution un¬ 
satisfied; unless the necessity is obviated by statute or 
the case falls within a recognized exception, as where the 
recovery of a Judgment is impossible or useless. 

Recovery of judgment; return of execution un¬ 
satisfied. Creditors of an insolvent corporation do 
not acquire any specific hen on its assets by reason 
of Its insolvency,®® so that, as in the case of credi¬ 
tors’ suits against individual creditors, discussed i« 
the C.J.S. title Creditors’ .Suits §§ 42'-16, also 15 
C.J. p 1588 note 58-p l.W note in the absence 
of statutory provi.sion to the contrary,^ it is usually 
a condition precedent to the maintenance of suit, 
that the creditor should establish his claim or debt 
by a judgment at law; a general creditor has no 
standing to maintain a suit of this character.^ The 


mere fact that at the time of the transfer of the 
corporate assets the creditor has not obtained a 
judgment docs not bar the remedy, where the judg¬ 
ment has been subsequently obtained.® While in 
states having separate courts of equity and law, it 
is usually essential that the judgment be obtained 
in the jurisdiction in which the creditor seeks re¬ 
lief, in a jurisdiction in which law and equity are 
blended a foreign judgment has been held suffi¬ 
cient.^ 

In addition to obtaining a judgment, a creditor is 
usually required to have execution issued and re¬ 
turned unsatisfied,® unless the rule is changed by 
statute.® 

Both of the foregoing rules are, however, subject 
to several exceptions: Where a trust is created in 
favor of a creditor, he may go into equity without 
exhausting legal processes and remedies.’^ Although 
there is authority apparently to the contrary,® it is 
generally held that creditors may bring suit in their 
own behalf and in behalf of all others who choose 
to come in to have the assets of the insolvent cor¬ 
poration taken over by a court of equity and dis¬ 
tributed ratably, although they have not reduced 
their claims to judgment, the reason being that 
such assets are a trust fund for all creditors alike.® 
W here a creditor of an insolvent corporation filed 
a bill on behalf of himself and all other creditors, 
and a receiver for the corporate assets has been 
appointed, another judgment creditor may appear 
and have his rights determined, without first hav¬ 
ing an execution issued and a return nulla bona.^*^ 


98. U.S.—Haskins v llonfils, PC 
('■olo. 8 F' Supp s:i2. nuidifl«*d on 
other KrouruLs. rC A . 79 F 2d 352, 
mandate <‘onstrued S5 F 2d 1172. 

99. Neb.--\V>hn v. Fall. 76 N W. 13, 
55 Neb. 547. 70 Am S.U 397. 

1. Statutory provlsioiui held not to 
chancre rule 

(1) Code Civ.T'roe. § 713 providing 
for appointment of re<'eiver does not 
change rule.—Adee \. Lliglor, 81 N. 
Y. 349 

(2) Mllliken & V.Code Ttmn $ 
4168, allowing any creditor or stock¬ 
holder of corporation, whether he has 
recovered Judgniimt or not, to file 
bill to subject a.«%sets to payment of 
hi8 debt, is not applicable to suit to 
which corporation is not party, and 
in which judgment creditor seeks to 
subject assets in hands of creditor or 
stockholder.—Bickford v. Me<\)mb, C. 
l^.Tenn., 88 F. 428. 

9. U.S.—Gaskins v. Bonflls, D.C. 
Colo., 8 F.2d 832, modified on other 
grounds. C.C.A., 79 F.2d 352, man¬ 
date con.strued 86 F.2d 672. 

Cal.—-Miller v. Turner, 8 P.2d 1057. 
121 Cal.App. 365—Nielsen v. Gil- 


lespu*. 275 1’ 500. 97 Gal .Vpp 319 
—Fornascri v, ('‘osinosart Realty & 
Building Corporation, 274 1' 597, 96 
Cal.App 519 
11a ('’.1. p 933 note 20 

3. Mo—Barrie v United R Co. 119 
S W 1020. 138 Mo \pp 5.i7. 

4. Tex—Murphy v ArRonnut Gil 
i\i , (Mv.App, 299 SW 488. ro- 
M’l’sed on other grounds. Com App., 
23 S\V.2d 339. 

5. Mich—Greiiell v Ferry. 68 N.W. 
144, 110 Mioh. 262 

14a CJ p 934 note 21 

& Buie not changed by Code Civ. 
Uroc § 1879 —l€ast<»n Nat Bank \ 
Bulfalo Chemical Works, 1 N.Y.S. 
250. 4S Hun 557. 

7. U S —Kentucky Wagon Mfg. t'o 
V Jones, etc . Co., Miss., 248 F. 272, 
160 CC.A. 350 

Suit based on unlawful diversion of 
trust fund 

An unsecured creditor who has not 
reduced his claim to judgment may 
maintain in his own behalf and in be¬ 
half of all other creditors a creditors’ 
bill against debtor corporation and 
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another which had recened funds 
and property transferred to it in 
violation of trust agreement by com¬ 
mittee appointc'd to manage affairs 
of debtor.—Keiitu* ky Wagon Mfg 
Co. V. Jones, et<*, Mfg Co., supra 

8. Mich—McKee v City Garbage 
Co. 103 N W'. 906. 140 Mich. 497. 

9. Va.—Nunnally v. Strauss. 26 S.E. 
580. 94 Va 255 

14a C.J. p 934 note 26. 

Suit to set aside preference and for 
distribution of assets 
A creditor at largt* may proceed 
in equity to set aside a preference, 
invalid on account of hopeless in¬ 
solvency »»f corporation, and to com¬ 
pel proper distribution of corporate 
assets on the theory of enforcement 
of a trust for benefit of all creditors, 
such suit being distinguishable from 
suit to set aside a fraudulent con¬ 
veyance in which satisfaction of 
plaintifT's demand alone is sought.— 
Kankakee Woolen Mills Co. v. 
Kampe, 38 Mo.App. 229 

10. 111.—Comstock-Castle Stove Co. 
V. Baldwin. 48 N.E 723, 169 111. 
636. 
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Where recovery is sought of assets disposed of 
without consideration or distributed among the 
stockholders, reduction of the claim to judgment 
and a return on execution of nulla bona arc not 
conditions precedent to a creditors' suit, the theory 
beii^ that such assets are burdened with a lien in 
the creditor's favor.^i Where by the act of the 
corporation, or by reason of any other cause, it is 
fmpossible for the creditor to obtain a judgment, 
he may maintain a bill in equity, notwithstanding no 
judgment has been obtained ,12 and the rule is the 
same where the judgment would be useless. ^3 Un¬ 
der this doctrine, a simple contract creditor of an 
insolvent corporation is not required first to reduce 
his claim to judgment,!^ but there is authority that 
the requirement is not affected by the insolvency of 
the corporation, its failure to collect in full all 
stock subscriptions, its execution of an illegal trust 
deed, or by the pendency in the same court of a 
suit to foreclose a mortgage on the property.^s In 
view of a statutory provision that an execution is¬ 
sued in favor of the federal government by any 
federal court runs in every part of the state, the 
failure to have an execution returned in one dis¬ 
trict prior to a creditors’ suit does not bar such suit 
by the government, particularly where the corpora¬ 
tion has no assets in such district and no property 
any place which is subject to the execution.^® 
Where the creditor has obtained a valid lien on 
the property sought to be subjected to his demand, 
as by prosecuting an attachment to judgment, he 
may maintain his bill without first issuing execution 
on the judgment and having a return of nulla 
bona. By express statutory provision in some ju¬ 
risdictions a simple contract creditor may maintain 

11 . Del.—Berwick v. Associated rias 
& Electric Co., 174 A. 122, 20 Del. 

Ch. 265. 

BeMon for mlo 

The remedy is not souxht in aid 
of law, but on an equity distinct in 
itself.—Berwick v. Associated Gas 
& Electric Co., supra. 

12. U.S.—Gaskins v. Bonfils, D.C. 

Colo., 8 F.Supp. 832, modified on 
other i^rounds, C.C.A., 79 F.2d 862, 
mandate construed 85 F.2d 672. 

14a C.J. p 924 note 27. 

Foroign corporation 

Creditors’ bill was maintainable in 
Colorado to subject assets of Mis¬ 
souri corporation in hands of Colo¬ 
rado stockholder to Judgment liens 
against corporation, notwithstanding 
suit had not been brought on Judg¬ 
ments in Colorado, where corporation 
never qualified to do business in 
Colorado and legal service could not 
be secured by attempted service on 
officer or director of corporation and 


a creditors' bill to subject to his demand the prop¬ 
erty of the corporation which has been fraudulently 
transferred.!® 

Waiver. A creditors’ suit will be entertained by 
a court of equity, although plaintiffs have obtained 
no judgment at law, where the corporation appears 
and interposes no objection, but consents to the ac¬ 
tion taken.!® Where a general creditors’ bill seek¬ 
ing a pro rata distribution among all the creditors 
of the proceeds of the sale of an insolvent corpo¬ 
ration’s property is brought, and the corporation an¬ 
swers admitting the insolvency and that it is indebt¬ 
ed to plaintiffs in the sums alleged, and the receiver 
is appointed for its property, intervening stockhold¬ 
ers cannot thereafter raise objection that the suit 
was not within the jurisdiction of the court of eq¬ 
uity because plaintiffs are mere contract creditors, 
and this is especially true where it does not appear 
that the intervener’s stock is of any value, or could 
be made so by the discharge of the receiver and the 
dismissal of the suit.2® 

b. Other Oonditions Precedent 

A demand on the corporation to sue la not necessary 
unless the creditors* bill rests on a theory of subrogation 
to the right of the corporation. Settlement of claims for 
contribution is not a prerequisite. 

The right of creditors to follow assets which have 
been fraudulently converted or mismanaged rests 
on the doctrine of subrogation, so that it does not 
arise unless the directors have refused to sue for 
the recovery or unless it would be useless to demand 
such action by them ;21 but it is held that a bond 
creditor of a corporation, to bring a general credi¬ 
tor’s bill for the annulment of certain mortgage 
bonds of the coriioration held by such other, and for 

set. 365. 255 U.S. 398, 65 U.Ed. 
697, modifying 257 F. 514, 171 C C. 
A. 1, ruhenriiig denied 260 F. 15S. 
171 C.C.A. 191. 

17. U.S —Chicago, etc , Bridge Co. 
V. Anglo-American Packing, etc.. 
Co., C.C.Mo., 46 F. 584, 688. 

14a C.J. p 935 note 29. 

18. Ala.—Alabama Iron, etc., Co. v. 
McKeever, 20 So. 84, 112 Ala. 184. 

14a C.J. p 936 noth 80. 

19. Tenn.—American Nat. Bank of 
Tinsley Millinery Co., 100 S.W.2d 
665, 671, 20 Tenn.App. 459, quoting 
Gorpiui JTiulg. 

14a C.J. p 936 note 31. 

80. U.S.—Citizens' Bank, etc., Co. 

V. Union Min., etc., Co., O.C.Ga., 106 
F. 97. 

14a C.J. p 935 note 32. 

81. Tenn.—State v. Allstadt, 61 S. 

W. 2d 473, 166 Tenn. 349, rehearing 
denied 62 S.W.2d 666, 166 Tenn. 
349. 


I 

institution of such suit would have 
been futile.—Gaskins v. Bonfils, su¬ 
pra. 

Beaaon for rule 

The property, being in hands of 
receiver as an officer of equity court, 
it could not be taken on execution. 
—Comstock-Castle Stove Co. v. Bald¬ 
win, 48 N.E. 723, 169 Ill. 636. 

13. U.S.—Murray v. Sioux Alaska 
Min. Co., Alaska, 239 F. 818, 152 
C.C.A. 604. 

14a C.J. p 934 note 28. 

14. Or.—Security Savings & Trust 
Co. V. Portland Flour Mills Co., 261 
P. 432, 124 Or. 276. 

Tenn.—^American Nat. Bank v. Tin¬ 
sley Millinery Co., 100 S.W.2d 665, 
20 Tenn.App. 459—Kussell v. Ten¬ 
nessee & Kentucky Tobacco Co., 66 
S.W.2d 256, 16 Tenn.App. 561. 

I6k U.S.—Hollins v. Brlerfleld Coal, 
etc.. Co.. Ala., 14 S.Ct. 127, 160 
U.S. 371, 37 UEd. 1113. 

18. U.S.—Pierce v. U. S.. Mo., 41 
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the ascertainment of the amount of the outstanding 
valid mortgage bonds and the amount of indebted¬ 
ness of the corporation to general creditors, and for 
the sale of the corporate property for the payment 
thereof, need not first request the corporation to in¬ 
stitute such proceedings.22 

In an action by creditors of an insolvent corpora¬ 
tion against its stockholders to compel them to pay 
the amounts due them from the corporation, the 
creditors need not wait for the settlement of claims 
for contribution between living stockholders and the 
estates or heirs of deceased stockholders; the ad¬ 
justment of such controversies should be left to a 
suit or suits having that as the main and primary 
object in view.23 

§ 1439. Parties and Process 

a. Parties plaintiff 

1). Parties defendant 

c. Intervention 

d. Amendments and change of parties 

a. Parties Plaintiff 

A creditors' suit tnsy be maintained in a representa¬ 
tive capacity, or, unless barred by an agreement or by 
statute, or unless a trust has been impressed in behalf of 
all creditors, for the plaintiff's individual benefit. All or 
any number of creditors may loin as parties plaintiff, 
even though they have distinct claims. 

A corporate creditor who has obtained a judg¬ 
ment at law on which execution has been returnctl 
unsatisfied may maintain a creditor’s bill in behalf 
of himself and all other creditors who may come 
in,24 or, if not barred because of a special agree- 
mcnt25 or by some statutory provision, he may 
maintain a suit solely in his own behalf for the pur¬ 
pose of reaching the assets of the company,26 unless 
they have been impressed with a trust in behalf of 
all the cre(litors.27 A director who is not a stock¬ 
holder, and who has no lien on or color of title to 
corporate property, cannot object that a suit by a 


creditor to subject corporate property to the pay¬ 
ment of his claim is not brought in a representative 
capacity.28 All or any number of creditors of the 
debtor corporation may join as complainants in be¬ 
half of themselves and all others who might join 
in the suit,2® and this rule extends to a general cred¬ 
itors’ bill by persons having separate and distinct 
claims against the debtor corporation.^® However, 
a bill by a bond creditor of a corporation, inviting 
all other bona fide holders of mortgage bonds, as 
well as common creditors, to join, against the cor¬ 
poration and another, for the annulment of certain 
mortgage bonds of the corporation held by such 
other, and for the ascertainment of the amount of 
the outstanding valid mortgage bonds and the 
amount of indebtedness of the corporation to gen¬ 
eral creditors, and for the sale of the corporate 
property for the payment thereof, is defective, be¬ 
cause of the misjoinder of two classes of creditors 
as parties complainant to whom different principles 
may apply.21 Where the corporation has been de¬ 
clared insolvent and a receiver has been appointed, 
and the receiver’s only interest in the litigation is as 
a receiver of the assets sought to be recovered, the 
receiver is a necessary party plaintiff.22 

b. Parties Defendant 

Persons without interest In the subject matter are not 
necessary parties defendant In creditors' suits to recover 
corporate assets, but all interested parties in possession 
of the property must be Joined as parties defendant, and, 
ordinarily, this Includes the corporation. Directors or 
trustees need not be Joined, unless recipients of prefer¬ 
ences, and the same is true of stockholders. 

Persons who have no interest in the subject mat¬ 
ter of the suit are not necessary parties defendant.®^ 
Thus, an agency through which the transfer was 
made is not a necessary party defendant ;24 but all 
persons contingently liable in principles of equity 
for the benefit of creditors as a class are proper de- 
fcndants.26 All persons in possession of property 
of the corporation sought to be reached arc neces- 


22. Ala.—Keystone Nat. Bank v. 
Palos Coal, etc., Co., 43 So. 570, 160 
Ala. 245. 247. 

14a C.J. P 335 note 37. 

2a III.—Wood V Wood. ^40 Ill.App. 
182. 

24. N.J.—Contral-Penn Nat. Bank v. 
New Jersey Fidelity & I'lato Glass 
Ins. Co.. 182 A. 262, 119 N.J.Eq. 
266. 

N.C.—Chatham v Mecklenburj? Real¬ 
ty Co., 105 S.E 329, 180 N.C. BOO. 
Wash.—Biehn v. AStna Inv. Co., 188 
P. 489, 110 Wash. 460. 

14a C.J. p 932 note 85. 

25. Ill.—Talcott v. Grant Wire, etc., 
Co., 23 N.E. 403, 131 Ill. 248. 

14a C.J. p 932 note 86. 


2a Ala—Cams v. Filler, 117 So. 

672, 218 Ala. 100. 

14a C.J. p 932 note 87. 

27. N.J.—Mallory v. Kirkpatrick, 33 

A. 205. 54 N.J.Eq. 50. 

14a C.J. p 932 note 88. 

2a N.Y,—Shalek v. Jetter Brewing 
Co.. 155 N.Y.S. 972. 

29. Ark.—Spear Min. Co. v. Shinn, 
124 S.W. 1046. 93 Ark. 346. 

sa Ala.—Gibson v. Trowbridge Fur¬ 
niture Co., 9 So. 370, 93 Ala. 579. 

91. Ala.—^Keystone Nat. Bank v. 
Palos Coal, etc., Co., 43 So. 670, 
160 Ala. 245. 
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32. S.D.—Aaron v. Security Inv. Co., 
211 N.W. 965. 51 S.D. 63. 

33L Ariz.—Samainego v. Stiles, 20 P. 

607, 3 Ariz 48. 

14a C.J. p 936 note 62. 

34. Mo—Johnson v. United R, Co. 
152 S.W. 362, 369. 374. 247 Mo. 32G. 

Beasoa for mle 

"Among wrongdoers every tub 
stands on its own bottom. It is 
against the policy of the law that a 
wrongdoer should benefit by the pres¬ 
ence of coadjutors."—Johnson v. 
United R. Co., supra. 

35. Wis.—Harrlgan v. Gilchrist, 99 
N.W. 909. 121 Wis. 127. 
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sary parties to the suit.*® The general rule that a 
judgment debtor is a necessary party defendant to 
a creditor’s bill to reach property wrongfully trans¬ 
ferred, discussed in the C.J.S, title Creditors’ Suits 
§ S7y also IS C.J. p 1415 notes 38-45, applies in an 
action .by a judgment creditor of a corporation, so 
that the corporation is a necessary ’ party defend¬ 
ant,**^ unless facts are distinctly alleged in the bill 
which will enable the court to see why it should pro¬ 
ceed in the corporation’s absence.** However, it 
has been held that in a suit by a debenture bond 
owner to have an equitable lien impressed on assets 
transferred without consideration by the corpora¬ 
tion to another corporation, resulting in insolvency, 
the transferor is not a necessary party defendant, 
where no relief against it is sought.** 

In an action by a creditor against a corporation 
to have a mortgage set aside as made in contempla¬ 
tion of insolvency, holders of bonds secured by the 
mortgage are not necessary parties.^* In an action 
against a trustee under a trust deed for the benefit 
of preferred creditors, to set aside the trust deed, 
the beneficiaries thereunder are not necessary par- 
ties.^l 

Receivers, The mere appointment of a receiver 
in a prior creditor’s bill, without a conveyance to 
him of the corporation’s assets, docs not vest him 
with any such interest as will make him a necessary 
party to a subsequent creditors’ bill filed by another 
creditor.^* Where, pending suit by creditors of an 
insolvent corporation, before final judgment, but 
after distribution of the projicrty by order of court, 
it is claimed that the receiver was by a fraud intro¬ 
duced into the action to aid the officers of the in¬ 


solvent to carry out a preconceived design to de¬ 
fraud its creditors while pretending to act as the 
agent of the court, it is permissible to make such 
receiver and his guilty associates defendants in such 
suit, as a method of requiring the receiver to ac¬ 
count. ♦* 

Directors or trustees are not proper parties de¬ 
fendant to a creditors* bill where no fraud, conspir¬ 
acy, or breach of trust is charged,^^ and where they 
are to be joined solely for the purpose of discov¬ 
ery,^* but they arc necessary parties where they, or 
one of them, have received a wrongful preference.^® 

Stockholders, As a general rule, the stockholders 
of the debtor corporation are not necessary parties 
to a creditor’s suit, where the corporation is itself 
a party.^*^ However, it is proper to join separate 
delinquent stockholders as parties defendant in a 
creditors’ suit against a corporation for the purpose 
of obtaining a judgment against them for unpaid 
subscriptions, if the corporation’s assets are insufti- 
cient to pay the judgment.^* 

Where suit is brought to reach assets of the cor¬ 
poration in the hands of its stockholders, it is not 
necessary to make all the stockholders defendants to 
the end that each might contribute his proportion of 
the judgment sought to be enforced.^* A comi>lain- 
ant in a creditor’s bill has nothing to do with the 
equities as between the stockholders,** nor with 
their right, if compelled to pay more than a fair 
share of any unpaid debt, to resort to tluir associ* 
ales for equitable contribution.*^ However, stock¬ 
holders who have assets of the corporation are prop¬ 
er parties defendant.*2 In view of the well settled 
rule of equity practice, that where persons inter- 


36L Wis.—^Harrii^an v. Gilchrist, su¬ 
pra. 

14a C.J. p 936 note 54. 

37. N.Y.—Lathrop, etc., Co. v. 

Byrne, 100 N.Y.S. 1041, 116 App. 
Div. 846. 

1 la C.J. p 936 note 65. 

38. Pa.—Bickley v. Paul, 11 Phlla. 
266. 

14a C.J. p 936 note 56. 

39. Del.—Berwick v. Associated Gas 
& Electric Co., 174 A. 122, 20 Del. 
Ch. 266. 

Season for rule 

The transferee corporation, takinsr 
assets without consideration, par¬ 
ticipated in a wronpT to the debenture 
bondholder, and cannot Insist that 
it should not be sued unless its com¬ 
panion in wrong: is made a companion 
in defense.—^Berwick v. Associated 
Gas & Electric Co., supra. 

4a N.Y.—Phoenix Nat Bank v. A. 
B. Cleveland Co., 11 N.Y.S. 873, 
68 Hun 606. 


41. Tex.—T4yon.s-Th*»rnas Hardware 
Co. V. l*erry Sto\ e Mfff. Co., 27 
S.W. 100. 88 Tex. 468. 

42. Ill.— Manufa<*lur«TS* Paper Co. 
V. Dindbloin, 80 111 App. 267. 

43. Wis—Harrignn v. Gilchrist, 99 
N.VV. 909, 3 21 Wis 127. 

44. Ala,—Norwood v. Memphis, etc., 
R. Co., 72 Ala. 663. 

14a C.J. p 936 note 57. 

45. Ala—Norwood v. Memphis, etc., 
R. Co., supra. 

14a C.J. p 936 note 68. 

46. Col.—Hanson v. Choynski, 180 
P. 816, 180 Cal. 275. 

Xanaffsr of corporation who is 
also principul owner, and who has 
been instrumental in transferring- Its 
property to new corporation, in which 
he has similar interest, being charge¬ 
able as trustee, is proper party de¬ 
fendant to suit in equity by Judg¬ 
ment creditor of old corporation to 
reach such property, inasmuch as he 
was active participant in fraudulent 
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trunsacLion—Clokoy v. Internalional 

Rubber Clothing, etc., Co., 59 N.V.S 

878. 28 Misc. 326. 

47. Mo.—Johnson v. irnit«'d B. Co., 
162 S.W. 362, 374, 247 Mo. 326. 

14a C.J. P 936 note 64. 

48. Mj<*h —Schaub v. Weldcd-Bnrrel 
Co., 90 N.W. 335, 130 Mi< h 606 

49. U.S.—Gaskins v. Bonfils, J>.(' 
Colo., 8 F.Supp. 832, modified on 
other grounds, C.C.A., 79 F' 2d 362 
mundatq, construed 85 F.2d 672. 

14a C.J. p 936 note 67. 

sa Ill.—Clapp V. Peterson, 104 Ill 
26. 

14a C.J. p 936 note 68. 

51. N.Y.—Bartlett v. Drew. 67 N.Y. 
687. 

14a (\J. p 937 note 69. 

Contribution between stockholders 
on enforcement of liability to cred¬ 
itors see 4$ 708-713. 

62. Ala.—Porrine Sawmill Co. v. 
Powell, 93 So. 33, 207 Ala. 447. 
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ested in obtaining the relief are very numerous all 
need not be made parties to the suit, discussed in 
the CJ.S. title Equity § 14S, also 21 CJ. p 292 note 
93-p 295 note 7, a bill brought against the corpora¬ 
tion and its stockholders which alleges that defend¬ 
ants and others, whose names were unknown, were 
stockholders, and that it was impracticable because 
of their great number to bring them before the 
court, is not demurrable for defect of parties.®^ 

Misjoinder, A petition against the corporation 
and also against the individual promoters for their 
statutory liability in transacting business in its name 
before a specified minimum capital stock has been 
subscribed is not subject to special demurrer for 
misjoinder of parties.®^ Where the complaint al¬ 
leges that all property was to be turned over to an 
individual defendant in return for his assumption 
of outstanding obligations, including those owed to 
complainants, but that other defendants received the 
property, is not subject to demurrer for misjoinder 
of parties.55 

c. Intervention 

Allowance of Intervention It discretionary with the 
court, but is usually permitted. 

A justice, having before him a creditors* suit 
against a corporation, has no mandatory duty to al¬ 
low intervention, but has a wide discretion as to 
whom he shall permit to intervene.^® Ordinarily, 
whether the bill is filed in behalf of plaintiff alonc®^ 
or in behalf of all creditors who choose to come in 
and share the expense of the proceedings,''*^ all cred¬ 
itors are entitled to intervene and establish their 
claims and share pro rata in the assets with other 
creditors. This is true even as to creditors who do 
not intervene until after interlocutory decree order¬ 
ing a sale, where no order is made requiring them 
to intervene by a certain time or be barred of their 
rights.59 However, on a bill brought in behalf of 
complainant and all other creditors who choose to 
come in, a creditor who intervenes has no standing 
to take part in the distribution of the assets, except 
as he accepts the tender of the benefit made to him 


by complainant in the bill, and so long as he owes 
his right to be in court at all to the sufficiency of 
the averments of the bill for the relief asked, he 
cannot be heard to question its sufficiency.®® Where 
a receiver of a corporation was appointed in a cred¬ 
itors' suit, a petition of intervention was not main¬ 
tainable therein, prior to the entry of a decree of 
distribution, either against the receiver or the cor¬ 
poration, by one creditor for the purpose of subject¬ 
ing the claim of another against the corporation, or 
any dividend that might be paid thereon, to an in¬ 
dividual indebtedness existing between such credi- 
tors.®i Where creditors of an insolvent corpora¬ 
tion become such pending a creditors' suit in the 
federal courts to subject the corporation's assets to 
the payment of its debts, and arc enjoined from 
prosecuting their legal remedies in the state courts, 
they arc entitled to intervene in the proceedings in 
the federal court, and to participate only in such as¬ 
sets as remain after payment of the claims of cred¬ 
itors existing at the time the creditors* bill was 
filed.®2 

d. Amendments and Change of Parties 

Persons may be made parties by amendment. A 
change of parties after commencement of the suit so 
that no one competent at the start to Invoke the Jurisdic¬ 
tion of the court appears as a party is immaterial. 

Where a bill in equity was filed against a corpo¬ 
ration originally by one who, with the assistance of 
others, had bought up the whole of the company’s 
indebtedness, and had the same assigned to him in 
trust for himself and others, an amendment joining 
the other purchasers as complainants was allow¬ 
able.®® Stockholders of a corporation, owing un¬ 
paid subscriptions, may be made parties, by amend¬ 
ment, to a creditors' suit, in which the delinquent 
stock subscriptions are attempted to be reached, 
originally commenced against the corporation 
alone.®^ 

Failure to join a receiver as a party plaintiff is 
cured as effectively by an order of the court that he 
appear as a party plaintiff as by an application of 


53. N.C—Bronson v. Wilmington 
North Carolina L. Ins. Co., R5 N.C. 
411. 

84. (3a.—Hncon v. Michelin Tire Co., 

128 S.K. 906, 160 Ga. 591. 

55. N.C—Daniels v. Duck Island, 
193 S.IS. 7, 212 N.C. 90. 

56. N.Y.—National Bondholders Cor¬ 

poration V. Joyce,' 1 N.Y.S.2d 262, 
166 Misc. 321, reversinfi: 298 N.Y.S. 
345, 251 App.Dlv. 822, motion 

(granted 298 N.Y.S. 609, 251 App. 
Div. 884, r«>verHcd on other grounds 
11 N.K.2d 662, 276 N.Y. 92. 


57. Mich.—Turnbull v. Prentiss 
Lumber Co., 21 N.W. 376, 51 Mich. 
387. 

14a C J. p 937 note 71. 

58. Mich.—Campau v. Detroit Driv¬ 
ing Club, 90 N.W. 49. 130 Mich 
417. 

14a C J p 937 note 72. 

59. U.S.—George v. St. I^ouis Cabli*. 
etc., B. Co.. C.C.Mo.. 44 F. 117. 

Limitations against intervener see 
supra § 1437. 

60. IT.S.—Continental Trust Co. v. 
Toledo, etc., R. Co., C.C.Ohio, 82 
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F. 642, modified on other grounds 
95 F, 497, 36 C.C.A. 155. 

14a C J. p 937 note 75. 

61. Mass—Welllston Seminary \ 
Fasthampton Spinning Co., 72 N.K 
67, 186 Mass. 484, 487. 

14a C.J. p 937 note 76. 

62. U.S.—Atlas R, Supply Co. v 
Lake, etc, R. Co., C.C Ohio. 134 F 
503. 

63. Pa.—AuUman's App, 98 Pa. 505. 

64. Mich.—Schaub v. Welded-Bar- 
rel Co., 90 N.W. 335, 130 Mich. 606. 

14a C.J. p 937 note 80. 
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the party for an amendment joining the recdver as 
party plaintiff.®® 

Where a sufficient cause of action has been stated 
in the complaint, a change of parties thereafter, so 
that no one competent at the start to invoke the ju¬ 
risdiction of the court appears as plaintiff or a party 
to the action, is immaterial if the facts still apjiear 
which were essential to the cause of action in the 
beginning.*® 

§ 1440. Pleading 

A creditors’ bill must distinctly allege all material 
facts, such as that the indebtedness existed when the 
transfer complained of was made, but Insolvency need 
not be alleged. A bill seeking discovery as incidental 
relief need not be verified. A cross bill is necessary where 
there are antagonistic Interests. 

All material facts on which plaintiff in a credi¬ 
tors* bill relics for relief must be distinctly alleged 
so as to put them in issue.**^ Where a transfer of 
corporate property is assailed on the ground of 
fraud, the bill should set out the facts relied on to 
establish fraud.*® The petition must show that the 
indebtedness existed at the time the transfer com¬ 
plained of was made.®* Insolvency of the corpora¬ 
tion need not be alleged, such question affecting not 
the remedy but the amount of recovery.7® Where 


the petition discloses that the corporation has been 
adjudged a bankrupt, the petitioner must further al¬ 
lege that no trustee has been appointed or qualified, 
or that, if one has been appointed, that he has been 
discharged prior to the present suit.^l 

In accordance with the general rule that when a 
pleading sets out a written instrument in substance, 
it need not be pleaded in haec verba, stated in the 
C.J.S. title Pleading § 33, also 49 C.J. p 80 note 43, 
a petition in a creditors* suit need not contain the 
exact words of the contract transferring the as- 
sets.*^* 

Interrogatories, Where a creditors* bill is filed 
against an insolvent corporation, with interrogato¬ 
ries annexed, an interrogatory as to whether any of 
the stock is held in trust for any person other than 
those whose names are mentioned in the certificates 
of incorporation, and, if so, for whom and the 
amount of such stock, is proper, and should be an- 
swered.73 

Verification. Where discovery sought by a bill 
against stockholders to subject equitable assets of 
the corporation to the payment of a judgment 
against it was incidental only to the main object of 
the bill, it was not necessary to such relief that the 
bill should be verified.^® 


65* S.D.—Aaron v Security Inv. Co,, 
211 N.W. 966. 61 S.D. 63. 

66. Wls.—Harrigan v. Gilchrist. 99 
N.W. 909, 121 Wis. 127. 307. 

14a C.J. p 937 note 78. 

67. Mo.—Coleman v. Hagey, 168 S. 
W. 829. 252 Mo. 102. 

14a C.J. p 937 note 82. 

BUI liald to stats eaoss of action 
Pla.—Third Ave. Co. v. Keely. 149 
So. 30. Ill Fla. 46. 

Ill.—Brenner v. Lincoln Dairy Co., 
App.. 20 N E.2d 813. 

14a C.J. p 937 note 82 [a]. 

Hold good on gonsral demnrror 
Ga.—Darling v. Hayle-s. 133 S.E. 249, 
162 Ga. 309—Bacon v. Michclin 
Tire Co.. 128 S.E. 906. 160 Ga. 691. 
S.D.—Aaron v. Security Inv. Co., 211 
N.W. 966, 51 S.D. 63. 

14a C J. p 937 note 82 [b]. 

Bill hold insnttoiont 
Fla.—Gray v. Standard Dredging Co., 
149 So. 733, 109 Pla. 87, 111 P’la 
149. 

14a C.J. p 937 note 82 [c]. 

Partial snfiolsaey 

A bill in cfjuity by Judgment cred¬ 
itor of transportation corporation 
against realty corporation, seeking 
to bold realty corporation liable for 
judgment, on theory that transporta¬ 
tion corporation was merely instru¬ 
mentality of realty corporation, and 
seeking accounting between two cor¬ 
porations. was not subject to demur¬ 
rer as to accounting phase or so far 


r as it attacked the bona ftdes of mort¬ 
gage between two corporations, but 
subject to demurrer as to seeking to 
hold realty corporation nnd its as¬ 
sets liable to Judgment against other 
corporation.—Birmingham Realty Co. 

I V. Cros.sett, 98 So. 895, 210 Ala. 660. 
Pallurs to negative defeases 

Petition, under a statute, against 
corporation and individual organizers 
who ‘transacted buslne.ss in its name 
before minimum capital stock was 
subscribed, was not subject to de¬ 
murrer because it was not shown 
therein that prior to date of debts 
there was not issued other shares of 
stock, nor to whom, if any, sucli 
were Issued, and amount thereof; 
such defense should be pleaded.—Ba¬ 
con V. Michelin Tire Co.. 128 S.E. 
906, 160 Ga. 591. 

Attempt to secure relief through cor¬ 
poration 

Bill was not demurrable for fail¬ 
ure to show that complainant made 
any effort to obtain relief through 
defendant’s proper offleers, where it 
alleged an effort made to settle mat¬ 
ters through one who was substan¬ 
tially the ownej of corporate prop¬ 
erty, and his admission that he had 
authority to act for company, by 
stating that he had employed attor¬ 
ney to represent It, and that com¬ 
plainant applied to office of corpora¬ 
tion and was denied privilege of ex¬ 
amining its books and records, and 
was informed that they had been re¬ 

1146 


moved from state —Kimmerle v. 
Dowagiac Gas Co., 123 N.W. 665, 169 
Mich. 34. 

68. Mo —Potts-Turnbull Advertis¬ 
ing Co. V. Gatchell, 267 S.W. 134. 

14a C.J. p 938 note 83. 

69. Mo.—Coleman v. Hagey, 168 S. 
W. 829, 252 Mo. 102. 

14a C.J. p 937 note 82 [d]. 

Petition held snfllolent 
Petition by creditors of Insolvent 
corporation against it and individu¬ 
al organizers, who transacted busi¬ 
ness in its name before minimum 
capital stock was subscribed, was 
not subject to demurrer based on 
claim that plaintiffs were estopped 
from denying Ihot indebtedness of 
individual defendants was debt of 
corporation, in view of allegations 
which recognized debts as obligation 
of corporation.—Bacon v. Michclin 
Tire Co., 128 S.E. 906. 160 Ga. 691. 

70. Mich.—Kimmerle v. Dowagiac 
Gas Co., 123 N.W. 665, 169 Mich 
34. 

71. Ga.—Hall Hardware Co. v. Lad- 
son Brick & Tile Co., 127 S.E. 754. 
160 <3a. 341. 

72. Mo.—Johnson v. United R. Cos., 
162 S.W. 362, 374. 247 Mo. 326. 

73. N.J.—Hippie V. Five-Mile Beach 
Impr. Co., 8 A. 682. 

74b. Ala.—Montgomery Iron Works 
V. Capital City Ins. Co., 84 So. 210. 
137 Ala. 184. 
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Answer, The averment in'^a judgment creditor's 
bill against a corporation that it has ceased to do 
business is not, it seems, denied by an answer, which 
admits that the only business done is such as is in¬ 
cident to closing up its affairs, and that it had no 
available capitaU^' A defense, that the contract of 
sale of assets is illegal as against public policy be¬ 
cause of restrictive stipulations as to future employ¬ 
ment, cannot be raised by an objection to the admis¬ 
sibility of the instrument, but must be pleaded, un¬ 
der the general rule, stated in the title Contracts § 
281 , that a contract will not be declared illegal, un¬ 
less it is unlawful on its face, where the surrounding 
circumstances are not before the courts® 

CrOsW bill. Where a judgment creditor of a cor¬ 
poration brings a suit to impeach the validity of a 
mortgage and of the bonds secured by the mort¬ 
gage, a cross bill between the several bondholders 
who assert antagonistic interests under* the mort¬ 
gage is proper and necessary.’^'^ 

Amendment, Failure to amend pleadings which 
results in mere technical irregularities will not viti¬ 
ate the decrec.'^^ It is proper in a creditors’ suit 
against a corporation, to commence such action in a 
simple form, and thereafter, with or without leave 
of court, broaden such action by amended or sup¬ 
plemental complaint, so as to bring before the court 
all parties and all necessary matters, that the entire 
subject matter may be fully dealt with.*^^ 

Issues and proof. Where a creditors’ bill alleges 
that bonds, which tnirport to be for the purpose of 
taking up outstanding indebtedness, were in fact 
issued to protect the company m the event of any 
calamity, proof that the holders of the corporate 
stock undertook, by various organizations, to ex¬ 
change their stock holdings for bonds of defendant 
company does not support the allegation.*® 

§ 1441. Evidence 

A corporate creditor in a creditors* suit has the 
burden of proving ail allegations essential to his action, 
and a defendant who seeks affirmative relief has the 


burden of proving his right. Queetidne as to the suffi¬ 
ciency of evidence in such suits have been determined. 

A corporate creditor has the burden of proving 
all allegations essential to his creditors’ suit, such as 
the existence of the indebtedness to himself at the 
time of the transaction complained of.*i The bur¬ 
den has been held not to shift to the defendant 
merely because the transferee corporation had as 
organizer a person who was also a director and of¬ 
ficer of the debtor corporation.*^ 

A defendant, seeking affirmative relief as to an 
alleged conveyance by the corporation, has the bur¬ 
den of establishing the consideration alleged of an 
indebtedness owing by the corporation, or, if such 
indebtedness constitutes partial consideration only, 
the amount of such indebtedness.** A person in 
substantial control of the corporation who resigns 
his office, disposes of his stock, and acquires by 
transfer all the corporate assets has the burden of 
substantiating every step of the transaction, and 
of showing the absence of injury to the creditors.*^ 
The mere fact that the corporation has transferred 
its property to its controlling stockholders at the 
behest of its creditors docs not, as against a judg¬ 
ment creditor, obviate the burden which the trans¬ 
ferees have of proving that the transfer was in ful¬ 
fillment of an agreement to do so.** So, directors 
who have executed to themselves a chattel mort¬ 
gage on the coriiorate assets must establish the good 
faith of the mortgage, as against a creditor at¬ 
tacking it on the ground of a transaction to hinder 
and defraud complainant creditor.*® Likewise, a 
mortgagee of the corporation, whose mortgage is 
attacked as a preference, has the burden of prov¬ 
ing a defense that the mortgage was given in place 
of a valid prior unrecorded mortgage, and that the 
obligation thus created was one sanctioned by a 
court of equity.*^ 

Large payments to relatives of stockholders, made 
within a few days of stopfung business for lack of 
moneys or credit, constitute strong evidence of in¬ 
tended preferential payments.** 


76. Mich.—Turnbull v. Prentiss 
Lumber Co., 21 N.W. 375, 66 Mich. 
387. 

76. Conn.—Davis v. Hemming, 127 
A. 614, 101 Conn. 713, 30 A.L.R. 
IJ3. 

77. Ala.—Morton v. New Orleans, 
etc., R. Co., etc.. Assoc., 79 Ala. 
590. 

7a Pa.—Bailey v. Pittsburgh Coal 
R. Co., 21 A. 72, 139 Pa. 213. 

14a C.J. p 938 note 91. 

7a Wis.—Harrigan v. Gilchrist, 99 
N.W. 909. 121 WIs. 127. 

14a C.J. p 938 note 92. 


80. Tcnn.—Morgan v Dayton Coal, 
etc.. Co., 183 SW. 1019, 134 Tenn. 
228. Ann.Caa.l917R 42. 

81. Ill -Sterling-Midland Coal Co. 
V. Chicago-WillianiHville Coal Co., 
108 N.E. 656, 336 Ill. 586, revers¬ 
ing 253 IH.App. 36. 

88. Kan.—Schrelber Milling & Grain 
Co. V. Nutrena Mills, 87 P.2d 577, 
149 Kan. 276. 

8a Mo.—Potts-Turnbull Advertis¬ 
ing Co. V. Gatchell, 257 S.W. 134. 

aa N.Y.—Littman v. Harris, 142 N. 
y.S. 341, 157 App.Div. 909, appeal 
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dismissed 103 N.E. 1126, 209 N.Y. 
589. 

65. N.Y.—Natelson v. A. B. L. Hold¬ 
ing Co., 183 N.E. 373, 260 N.Y. 233, 
reversing 254 N.Y.S, 676, 235 App. 
Dlv. 628. 

66. Ky.—Enterprise Foundry & Ma¬ 
chine Works V. Miners’ Elkhorn 
Coal Co., 45 S.W.2d 470, 241 Ky. 
779. 

87. N.Y.—Schwonn v. Dartmouth 
Realty Co., 127 N.Y.S. 368. 

8a N.Y.—Sherwood v. Holbrook, 
177 N.Y.S. 830, 188 App.Dlv. 712. 



§1441 C0KP0BATI0N8 19 C.J.S. 

In a number of instances the sufficiency and in- creditor.' suit brought to roeevor the corporate aotata 
sufficiency of the evidence has been determined.** ”******* ** •oulty court. 

The fact that, on the filing of a creditors' bill 

§ 1442. Dismissal or Discontinuance of Suit against a corporation alleging insolvency and an an- 
^ r swer admitting the allegation, the court has appoint- 

Whether the parties may by agreement dismiss a ed a receiver and taken possession of defendant’s 


89. Bvidexioe held BnflLoleii.t 

(1) To show that complainant was 
creditor of corporation when such 
defendants sold stock thereof to it. 
—Marshall v. FredericksbuTg* Lum¬ 
ber Co., 173 S.E. 653, 162 Va. 136. 

(2) To show that corporation, not 
its secretary, purchased its own 
stock from two directors with cor¬ 
poration funds.—Marshall v. Frede- 
ricksburer Lumber Co., supra. 

(3) To show that president was 
sole stockholder and that corpora¬ 
tion owed no debts when president 
executed deed of corporation's prop¬ 
erty to himself individually; hence 
deed conveyed irood title to him al¬ 
though not recorded.—Muckle v. 
Fitts, D.C.Ala., 5 F.Supp. 41, modi¬ 
fied on other grounds, C.C.A.. Salmon 
V. Fitts. 67 F.2d 681. 

(4) To show that in.solvcnt cor¬ 
poration had no good will at time it 
was Involved.—Securities Realization 
Co. v. Peabody & Co., 20 NE.2d 874. 
300 Tll.App. 156. 

(5) To show that corporation was 
organized in good faith to liquidate 
existing corporation and without any 
breach of.duty toward insolvent — 
Securities Realization Co. v. Pea¬ 
body & Co., supra. 

(6) To show that transaction was 
in good faith and not in violation of 
any duty owed to Judgment debtor. 
—Securities Realization Co. v. Pea¬ 
body & Co., supra. 

(7) To show that defendant took 
from judgment debtor a large amount 
of property, far in excess of amount 
of Judgments, for which it paid no 
consideration.—Johnson v. United 
Hys. Co. of St. Louis, 219 S.W. 38, 
2S1 Mo. 90. 

(8) To show that formation of 
transferee company was for fraudu¬ 
lent purpose to hinder and delay 
plaintiff in collecting his debt.— 
Schurman v. Improved Plastic Slate 
Roofing Co., 124 N.E. 250, 233 Mass 
499. 

(9) To show that payments made 
to creditors while corporation was 
insolvent, and shortly before it stop¬ 
ped doing business, were made with 
intent of giving a preference to such 
creditors.—Sherwood v. Holbrook, 
177 N.Y.S. 330. 188 App.Dlv. 712. 

(10) To require finding that pay¬ 
ment to stockholders was for sale 
of stock and did not constitute dis¬ 
tribution of proceeds of corporation’s 
mine.—Sterling-Midland Coal Co. v. 


(’hIcago-Willlamsville Coal Co., 168 
N.E. 655. 336 111. 586. reversing 253 
lll.App. 36. 

(11) To Justify a finding that trust 
deed, given by corporation to direc¬ 
tor. was fraudulent as to Judgment 
creditor.—^Alpha Hardware & Supply 
Co. V. Ruby Mines Co.. 275 P. 984, 97 
Cal.App. 608. 

(12) To Justify a finding that pro¬ 
ceeds were received by stockholder 
directly and indirectly through his 
personal holding company—Gaskins 

V. Ron fils, D.C.C 0 I 0 ., 8 F.Supp. 832, 
modified on other grounds, C.C.A., 79 
F.2d 352, mandate construed 85, F.2d 
672. 

(13) To sustain a finding that sale 
of a.MSots to director was in good 
faith and free from fraud.—Nedry v. 
Vaile, 160 S.W. 880, 109 Ark. 584. 

(14) To su.stain finding that trans¬ 
fers of chattel mortgages on corpo¬ 
rate property to mother of owner of 
majority of corporate stock were 
made on payment of adequate cf>n- 
sideration and were not fraudulent 
as to creditors of corporation.—Ham¬ 
ilton V. W. H. Freeman, Inc., 269 N. 

W. 635. 198 Minn. 308. 

(15) To su.stain finding that mort¬ 
gage executed by corporation to two 
of Its principal stockholders wa.s 
based on valuable consideration.— 
Stallings V. Galloway-Kennedy Co., 
283 SW. 41, 171 Ark. 24. 

(16) To sustain finding that Judg¬ 
ment debtor in effect transferred Us 
property to stockholders for less 
than full value in order to prevent 
Judgment creditor from enforcing his 
right against property transferred 
— Conlin V P. W. Kraft & Sons Co., 
3 N.E.2d 611, 271 N.Y. 499, reversing 
286 N.Y.S. 369, 247 App.Dlv. 804. 
amendment of remittitur denied 4 N. 
E.2d 821, 272 N.Y. 598. 

(17) To sustain finding that trans¬ 
fer by corporation to Us officer was 
void as an unlawful preference.— 
Harding v. Hart, 111., 113 F. 304, 61 
C.C.A. 264, appeal dismissed 23 S.Ct. 
846, 187 U.S. 638, 47 L.Ed. 344. 

(18) To warrant finding that cor¬ 
poration mortgaged property to cred¬ 
itors to permit it to proceed with 
business without interference, or 
proceedings in bankruptcy or other 
litigation.—Banca Itallana Dl Scon- 
to V. Bailey, 157 N.E. 40, 260 Mass. 
151. 

(19) Other instances see 14a C.J. 
p 938 note 97 [a], [cj. 
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Bviaemee held iBsnttoleat 

(1) To entitle judgment creditor 
of corporation to cancellation of ex¬ 
ecution sale to purchaser prior to 
entry of default Judgment against 
corporation on ground that sale was 
mere simulation and that title re¬ 
mained in corporation.—MeVay v. 
Swift, D.C.La., 24 F.Supp. 200. 

(2) To entitle Judgment creditor 
to cancellation of license contracts 
as to patents, made pending action, 
as conveyances in fraud of creditors. 
—Inventions Corp. v. Hobbs, N.Y., 
244 F. 430, 157 C.C.A. 66. 

(3) To establish that conveyance 
of realty by in.solvent corporation to 
former stockholder and incorporator 
was in satisfaction of indebtednes.s 
for money loani^d by her to corpora¬ 
tion.—Potts-Turnbull Advertising Co. 
v. Gatchell, Mo.. 257 S \V. 134. 

(4) To establish iiit»*nt to give 
preference to contractors when cor¬ 
poration transferred realty to trus¬ 
tees.—Griftin V. Wieland, 167 N.Y.S 
729. 

(5) To show plaintiff’s interest.— 
Natelson v. A. R. L. Holding C'o., 
183 N.E. 373. 260 N.Y 23;i, reversing 
254 N.Y.S. 676, 235 App Div. 628. 

(6) To show that Judgment debtor 
only held legal title at time com¬ 
plainants’ Judgment was recorded, 
and that equitable title was then in 
defendants’ transferor.— Overstreet 
v. Griffin, 89 S.K. 879. 119 Va. 678. 

(7) To show that transfer of cor¬ 
porate assets to another corporation 
was made with intent to hinder, de¬ 
lay, and defraud creditors —Wheeler 
v. Acme Harvesting Mach. Co., 175 
lll.App. 69. 

(8) To subject transferees of cor¬ 
porate property to liability for cred¬ 
itor’s claim against corporation on 
ground that transfers Here without 
adequate consideration.—Myers v. C 
W. Toles & Co., 283 N.W. 603, 287 
Mich. 340. 

(9) To sustain burden of proving 
indebtedness to complainant at timi' 
of sale.—Sterling-Midland Coal Co. 
V. Chicago-Will tarns viHe Coal Co.. 
168 NE. 655. 336 Ill. 586, reversing 
253 I11.APP. 36. 

(10) To sustain finding that cor¬ 
poration acted as stockholders’ agent 
in dealing therewith.—Natelson v. A. 
B. L. Holding Co., 183 N.E. 373, 260 
N.Y. 233. reversing 254 N.Y.S. 676, 
235 App.Dlv. 628. 

(11) Other instances see 14a C.J. 
p 938 note 97 [bj. 
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property, does not irrevocably fix its status as an 
insolvent whose business must be wound up and 
its assets distributed; but the creditors interested 
may, by agreement between themselves and with 
the corporation, dismiss the suit and restore its 
property; nor does an intervening stockholder ac¬ 
quire any greater right in the property than he had 
before the suit so as to entitle him to insist on its 
distribution regardless of the interests of the com¬ 
pany itself or its creditors, whether it is or is not 
in fact insolvent.*® However, after a court of eq¬ 
uity has assumed charge of the affairs of a corpo¬ 
ration on a creditors* bill alleging insolvency, and 
at the instance of complainant and with the consent 
of defendant has aiipointed a receiver, issued an in¬ 
junction restraining creditors from pursuing other 
remedies, and required them to prove their claims 
therein, which many of them have done, such credi¬ 
tors have an interest in the suit; an ap])lication to 
dismiss is addressed to the discretion of the court, 
which, in acting on it, will take into consideration 
the interest of those who. by its own orders, have 
been brought into the litigation, and will refuse to 
liermit complainants to dismiss the siiit.*i Where 
the bill shows on its face that a person, a necessary 
party, is exjiressly not required to appear and an¬ 
swer, even though made a party defendant, and that 
without such party suit is not properly maintain¬ 
able against the other defendants, the suit will be 
dismissed.*- 

§ 1443. Judgment or Decree 

General requirements of decrees in equity suits apply 
to decrees in creditors' suits by corporate creditors. The 
decree must be definite, and so precise as to be enforcible, 


and must conform to the pleadings and proof. The relief 
should be measured by the real value, rather than by 
the face value, of the assets, and the court may require 
either a return of unimpaired assets or a money Judg¬ 
ment, and allow interest. 

In the absence of some statutory provision on the 
subject, the form of judgment or decree in an ac¬ 
tion to administer the property of an insolvent cor¬ 
poration for the benefit of creditors is governed by 
established principles of equity jurisdiction.** The 
decree must be definite and not wanting in the pre¬ 
cision necessary for its enforcement,*^ no judgment 
or decree should be rendered which is not in strict 
conformity with the pleadings and proof.**** Where 
assets unlawfully distributed to stockholders are 
sought, the relief allowed should not be in excess 
of the real value to the creditors of such assets: 
the decree should be for either a return of the un¬ 
impaired assets unlawfully received or a money 
judgment to reimburse the corporation for the ac¬ 
tual fair value of the assets, hut not for a penalty in 
the form of a money judgment for the face value 
of the intangible assets, in the absence of proof 
that the assets received by the stockholders w'ere 
worth their face value at the time of distribution, 
if collection had to be made by ordinary legal 
means.*® 

Interest cannot be allowed to a creditor who, loan¬ 
ing money to the corjioration, has accejited in pay¬ 
ment preferred stock, \Yhere the obvious intent of 
the parties w’as that such stock should include his 
claim for both principal and interest but w'here 
the assets have been distributed among stockhold¬ 
ers, the creditor is entitled to interest from the daU- 
of the distribution, in the absence of proof of the 
profits earned on the assets so distributed.** this 


9a U.S — Shiim-r V. MeCulku h, Ind , 
3 92 K SOI. 112 CCA 53.'') 

91. ITS—Johnson v Millor. W.Va., 
96 F 271, 37 CCA 471 

14a C.J p 939 note II 

92. Fla—Grnv \ Standard Iiredpr- 
inx Co, 149 So. 733. 109 Fla S7, 
111 Fia. 149. 

93. Wi.^.—Tlarrijnin v. Gilehnst, 99 
N.W. 909, 121 Wi.'^. 127. 

94L l*a—I*ittsl»iirK First Nat. Bank 
V. McKinle.v C'oal Co., 62 A. 1067, 
213 Pa. 413 
14a C.J. p 939 note 14. 

9S. Neb.—Bi*ni‘dirt v T. li V. I^nd, 
etc., Co., 92 N.W. 210, 66 Nob 236. 
14a C.J. p 939 note 16. 

Protpctlon of purohMor 
Where by valid agreement a fund 
is created out of which a corpora¬ 
tion purchasing assets of debtor cor¬ 
poration is to be held harmless from 
claims of creditors, a decree in a 
creditors' suit has been sustained as 


properly prolei-tlng rights of pur¬ 
chaser in such fund Pa vis v Hem¬ 
ming. 127 A 514. 101 Conn 713, 39 
AI.H 133. 

Belief not warranted 
On bill in equity by creditors of 
corporation to declare personal rep¬ 
resentatives and residualy legatees 
of decedent w’ho had purehased its 
assets at piihlle sale, to be trustees 
of such assets, it was held that there 
wa.s no relation of trust and eonfl- 
dence between dec<‘Hsed and com¬ 
plainants, so that bill will be dis¬ 
missed.—McMullin V. Westing- 
house's Estate, 103 A. 57, 259 Pa 
281. 

9a Pla.—Burke v. Security Finance 
Co.. 146 So. 669, 108 Fla. 570, re¬ 
hearing denied 147 So 270, 108 

Fla. 670. 

Balmbumemsat only is permis¬ 
sible, and creditor cannot be put in 
better position against stockholders 
than it would have been against cor- 
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poriilion -Burke v. Security Finam e 
Co, supra 

Face value distiugnished 

The real value of .'issets may or 
may not be face value of assets di¬ 
verted. It IS often much less than 
face value, where debtor to corpora¬ 
tion IS without means to pay his 
debt, or IS not capable of being made 
to respond to full extent of face val¬ 
ue by ordinary legal means.—Burke 
V. Security Finance Co., supra. 

Time and place of valuation 

Personal money decree against in¬ 
solvent corporation’s stockholders for 
value uf assets unlawfully distribut¬ 
ed to them must be confined to ac¬ 
tual fair market value thereof at 
time and place of their conversion b> 
stockholders.—Burke v. Security Fi¬ 
nance Co., supra. 

97. U.S.—Pennsylvania Cement Co. 
V Bradley Contracting Co., C.C.A. 
N.Y.. 13 F.2d 532 

9a U.S.—Gaskins v. Bonfils. C.<^.A. 
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rule being in harmony with the general principle, 
discussed in the CJ.S. title Trusts § 248, also 65 C. 
J. p 654 note 72-p 655 note 93, that, except his law¬ 
ful compensation, a trustee will not be permitted 
to derive any profit out of the trust.*® 

An attachment will not be issued in a suit in eq¬ 
uity to compel officers of a corporation to restore 
the corporate assets, where the court finds as a mat¬ 
ter of fact that there was no fraudulent misappro¬ 
priation of them.i 

§ 1444. Fees and Costs 

Costs fn creditors’ suit for the benefit of all creditors 
are to be borne by the plaintiff and all creditors Joining 
with him. Attorney’s fees are allowable out of a fund 
realized and against persons sharing the fruits of the 
litigation, provided the services were rendered for the 
benefit of all. 

Where a creditors’ suit is for the benefit of all 
the creditors, the costs of the proceedings should be 
born-e by plaintiff, and by all the creditors joining 
with hini.2 However, this rule is not extended to 
permit recovery by complainant creditor for his per¬ 
sonal services and activity in the common cause.® 
Moreover, it has been held that ordinarily in a gen¬ 
eral creditors* suit no order will be made for a con¬ 
tribution to the expenses of the litigation from other 
creditors who come in, because it is seldom neces¬ 
sary as the fund impounded for the benefit of cred¬ 
itors is first subject to the expenses of the suit; 
but where there is no fund from which the expenses 
can be paid, and where the coming into existence of 


such a fund is contingent on a recovery in the suit, 
an order will be made requiring creditors who de¬ 
sire to come in to prove their claims to contribute 
to the expenses necessary to carry on the suit, fail¬ 
ing in which their claims so proved will be stricken 
out and not permitted to share in any recovery.^ 

Attorneys* fees. As stated in the C.J.S. title Costs 
§ 218, also 15 C.J. p 114 notes 88-90, the general 
rule is that attorneys’ fees are not allowable either 
in courts of law or in courts of equity in the ab¬ 
sence of some agreement or stipulation, specially 
authorizing the allowance thereof. However, a 
well-recognized exception to this rule occurs in the 
case of general creditors’ suits where a fund is dis¬ 
covered, created, or preserved by means of the suit 
for the benefit of all the creditors. In these circum¬ 
stances an allowance of reasonable counsel fees on 
behalf of plaintiffs will be made out of the fund it¬ 
self, which is the procedure usually followed,® or 
proportionate contributions may be levied on those 
who receive the benefits of the litigation.® Never¬ 
theless, to render this principle operative it is essen¬ 
tial that the services rendered should have inured 
to the benefit of all the creditors,^ and where each 
of the creditors in a creditors’ suit is represented by 
a difTerent attorney working independently for a 
common object, each attorney must be paid by his 
client and not out of the fund in the hands of the 
court.® A fortiori is this so where the rights of all 
the creditors are not the same, the rights of some 
being in fact antagonistic to those of others.® 


G. INJUNCTIONS 


§ 1445. In General 

While a temporary injunction as an Incident or ad¬ 
junct to the relief sought by the appointment of a re¬ 
ceiver for an insolvent corporation must be denied where 


the receiver is not appointed, an Injunction may be had 
pending the outcome of the proceedings. 

A temporary injunction, sought as an incident or 
adjunct to the relief of appointment of a receiver 


Colo., 79 P.2d 352, modifying, D.C., 
8 F.Supp. 832. mandate construed, 
C.C.A.. 85 F.2d 672. 

Fronts assumed to be amonat of la. 
terest allowed 

In ab.sence of proof concerning 
profits earnc^d on assets of corpora¬ 
tion which have been distributed to 
stockholders and are subject to trust 
for payment of corporate debts, court 
of equity can a.ssunic that trust fund 
earned increment equal to interest 
compounded at legal rate, and can 
require stockholders to respond ac¬ 
cordingly to creditors.—Uaskins v. 
Bonflls, supra. 

99. U.S.—Gaskins v. Bonflls, supra. 
1« Pa.“»-Pittsburg First Nat. Bank 
v. McKinley Coal Co., 62 A. 1067, 
213 Pa. 413. 

2. Del.—^R. H. McWilliams, Jr. Co. 


V. Missouri-Kansas Pipe Line Co.. 
Ch., 190 A. 569, motion denied 196 
A. 813. 

Wash.—Biehn v. ^tna Inv. Co., 188 
P. 489, 110 Wash. 460. 

Bsason for mis 

Those who share with complainant 
in benefits of suit ought in Justice 
to share with him burden of Its pros¬ 
ecution.—R. H. McWilliams, Jr. Co. 
V. Missouri-Kansas Pipe Line Co., 
supra. 

3. Del.—R. H. McWilliams, Jr., Co. 
V. Missouri-Kansas Pipe Line Co., 
Ch., 190 A. 669, motion denied 196 
A. 813. 

4. U.S.—Chick V. Northwestern Shoe 
Co., C.C.in., 118 F. 938. 

6. Ark.—Marlin v. Marsh & Marsh. 
76 S.W.2d 965, 967, 189 Ark. 1167, 
citing Corpus Juris. 
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Del.—R. H. McWilliams, Jr. Co. v. 
Missouri-Kansas I’ipe Line Co.. 
Ch, 190 A 569, motion denied 196 
A. 813. 

14a C.J. p 940 note 31. 

6. U.S — Burden Cent. Sugnr-Refln- 
ing Co. v. h’erris Sugar-Mfg. Co, 
La., 87 P. SIO, 31 C.C.A. 233. 

14a C.J. p 910 note 32. 

7. Tenn.—J^arkhurst v. Ktna Coal 
Co., Ch.App., 54 S.W. 68. 

14a C.J. p 940 note 33. 

& Ark.—Marlin v. Marsh & Marsh. 
76 S.W.2d 965, 967, 189 Ark. 1167. 
citing Corpus Juris. 

14a C.J. p 940 note 34. 

9. Tenn.—Kelly v. Mountain City 
Club, 47 S.W. 426, 101 Tenn. 286— 
Hume v. Commercial Bank, 13 Lea 
496. 
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for an insolvent corporation, will not be granted 
where the appointment of the receiver is refused, 
but where the corporation is insolvent and attempts 
to place its property beyond the reach of its cred¬ 
itors, a temporary injunction impounding all assets 
pending the outcome of suit is properly allowed.^^ 
An illusory suit in the name of a stockholder, but 
really prosecuted by, and in the interest of, a rival 
and competing company, cannot be maintained for 
the purpose of restraining another association or 
company, of which the nominal plaintiff may be a 

member.i2 

§ 1446. Against Contracts or Transfers by 
Corporation 

' A creditor may enjoin the making of a corporate con¬ 
tract or conveyance where he shows fraud or a breach 
of trust, but not merely because the transaction Is ultra 
vires or improvident. 

A creditor cannot come into a court of equity and 
enjoin a corporation from making a contract or con¬ 
veyance merely because it is ultra vires,or im¬ 
provident.^^ He must show, as a ground for the 
relief sought, some fraud or breach of trust against 
him.^s Thus, a second mortgagee is entitled to en¬ 
join a sale of the premises where the mortgage is 
not in default and the sole purpose of the sale is to 
siphon out from behind the mortgage the corporate 
assets, particularly where the proposed purchaser 
is a long term lessee and the projiosed sale will de¬ 
prive the mortgagor of a large part of its income, 
to the resulting injury of complainant and an in¬ 
solvent corporation will not he enjoined from sell¬ 


ing bonds on the complaint of a person who holds 
no lien on the property.A creditor with knowl¬ 
edge, prior to becoming creditor, that the corpora¬ 
tion had contracted for the purchase of its own 
stock at a time when it had a large surplus is not 
entitled to an injunction against payment of the bal¬ 
ance of the purchase price out of its capital, where 
such payment would not render the corporation un¬ 
able to respond to its creditors,^* nor will an injunc¬ 
tion lie as to a contract of purchase of its stock by 
the corporation in favor of a subsequent creditor 
with knowledge thereof, even if at the time of 
trial the corporation is insolvent but such insol¬ 
vency was not caused by the contract, where the 
transaction did not amount to a reduction of the 
capital stock in violation of statutory regulations, 
and complainant has not been prejudiced by such 
contract.iJ^ Under a statute authorizing the issu¬ 
ance of an injunction, notwithstanding an assign¬ 
ment for the benefit of creditors by an insolvent 
corporation, it has been held that such injunction 
will not issue where it does not appear necessary or 
advisable for the safety of the public or the ad¬ 
vantage of creditors or stockholders.-® 

§ 1447. Against Exercise of Franchises 

Chancery may have a statutory power to enioin in¬ 
solvent corporations from exercising their franchises, but 
this extraordinary power is to be exercised with great 
caution, and rests in the court's discretion. 

The authority of a chancery court to enjoin insol¬ 
vent corporations from exercising their franchises 
has been said to be purely statutory,^! and the stat- 


10. Tex—Kiigiit^h V, Kerrnit Town- 
Bllo Co., Civ.App, 38 S \V 2d SOS— 
Leary v. (.’onl & Wood Co., Civ 
App., 185 SW. 665. 

11. Tex —Irish v Daliner, Civ App , 
109 S.W.2d 1023, error dismis.scd. 

12. N.y.—Waterbury v. Merchants’ 
Union Kxpress Co., 50 Barb. 157, 

13. U S.—(iiiy V Hudson Jtlver 
Klectric Power Co., N.Y, 187 F. 12, 
109 (\C.A. 66. 

14. Mass—Pond v. PYaminRham, 
etc.. H. Co. 130 Maas. 194. 

14a C J p 040 note 3S 

16. IJ.S.—Gay v. Hudson Uiver 
Electric I'ower Co., N.Y., 187 F. 12, 
109 C.C.A. 66. 

Muss.—Pond V. Framingham, etc., R. 
Co., 130 Mass. 194. 

Petltloa against corporation hold- 
ing stock in insolvent bunk and re¬ 
fusing to pay assessment to enjoin 
transfer of company’s property in 
fraud of creditors, staled case.—Mc- 
Caskill v. Chattahoochee Fertilizer 
Co., 146 S.E. 830, 167 Ga. 802. 
Assignment of nsssts 
Creditors of defunct corporation. 


transferring its assets in considera¬ 
tion of a.ssigne(>’.s assuming liabili¬ 
ties. ma> sue assignee to enjoin dis¬ 
posal of assets wMlboul reducing 
claim to Judgment Joinder of cred¬ 
itors IS not "misjoinder,” and de¬ 
funct corporation Is not indispensa¬ 
ble party.—Cobb v. Interstate Murtg. 
Corporation. CCAMd, 20 F 2d 786 

16. U S.—Starrett Corporation v. 

Fifth Ave. & Twenty-Ninth St 
Corporation, D.C.N.Y., 1 F.Supp. 

868 . 

Street of pledge 

That mortgagee had pledged mort¬ 
gage does not preclude its suit to re¬ 
strain sale of mortgaged property by 
corporate mortgagor.—Starrett Cor¬ 
poration V. Fifth Ave. & Twenty- 
Ninth St. Corporation, supra. 

17. J*a.—Erie R. Co. v. Wilkesbarre 
Coal, etc., Co., 9 Phila. 262. 

14a C.J. P 940 note 40 [a]. 

18. Or.—Loveland & Co. v. Doern- 
bocher Mfg. Co., 39 P.2d 668. 149 
Or. 58. 

19. Mass.—Scrigglns v. Thomas Dal- 
by Co., 196 N.E. 749, 290 Mass. 414. 
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Prejudice to creditors would not 
follow as matter of law from fact 
that no surplus was a\ailable for 
purchase of stock, where other facts 
showed creditors were not thereby 
prejudiced.—Scriggius ▼. Thomas 
Dalhy Co., supra, 
rinding 

Special findings that corporation 
was .solvent when contract was made 
and remained solvent until after ac¬ 
tions were brought by seller to en¬ 
force contract, and that contract was 
made in good faith and prior to sell¬ 
er’s actions did not prejudice corpo¬ 
ration’s creditors, were held to jus¬ 
tify finding that creditor was not en¬ 
titled to relief, especially w’here 
creditor’s rights arose subsequent to 
seller’s rights and creditor had no¬ 
tice thereof.—Scriggins v. Thomas 
Ualby Co., supra. 

80. N.J.—Hudson Mattress Mfg. Co. 

V. Hlngher Mfg. Co., 148 A. 898. 

105 N.J.Eq. 607. 

21. N.J.—Smith V. Monmouth Title 

& Mortgage Guaranty Co., 159 A. 
^ 509, 110 N.J.Eq. 117. 
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utory requisites must be clearly manifest in order 
that the statutory power be exercised .22 It has 
been said that this extraordinary power should be 
exercised with great caution,^3 the matter being di¬ 
rected to the court’s discretion.34 The proceeding 
under this statute is not a mere motion for an in¬ 
terlocutory injunction, but a proceeding to con¬ 
duct a final hearing of the cause and make a final 
determinatkm thereof,26 and is in the nature of a 
suit in rem, since the decree fixes the status of the 
corporation with respect to the exercise of its fran¬ 
chises as against the whole world. 2 6 Even though 
the statute authorizec the granting of an injunction 
restraining the corporation from further exercising 
its charter powers, on application of any creditor 
or stockholder, and the appointment of receivers, 
an injunction may be granted without appointing 
receivers to take possession of the funds of the cor- 
poration.27 Independently of statute, it has been 
held that the granting of an injunction rests in the 
discretion of the court and should not be resorted 
to except on clear proof of usurpation, ultra vires, 
fraud, or gross negligence.23 

§ 1448. Against Control of Property by Offi¬ 
cers 

Corporate officers are sometimes restrained from in¬ 
terfering with the property of the insolvent corporation. 

On a creditors’ bill against an insolvent corpora¬ 
tion, an injunction depriving its officers of the con¬ 
trol of the whole property should not be granted 
ex parte on the certificate of the chancellor or in¬ 
junction master; but on the appointment of a re¬ 
ceiver for closing up the corporate affairs, it is 


proper that an injunction should issue restraining 
the officers of the corporation from interfering 
with the corporate property in any manner. 2 3 

§ 1449. Against Administration by Receiver 

A receiver of corporate property will not be enjoined 
from administering the property on the ground of fraud 
in his appointment. 

Fraud of defaulting officers of a corporation in 
procuring the appointment of a receiver furnishes 
no ground for a suit by stockholders to restrain him 
from administering the assets of the corporation.33 

§ 1450. Against Action by Creditors 

Under some statutes where a receiver is appointed 
to administer the assets of an insolvent corporation, an 
injunction may issue restraining actions by the creditors 
against the corporation. 

The statutory right of a court to appoint a receiv¬ 
er in an action by a stockholder to preserve the as¬ 
sets includes the power to issue a general order re¬ 
straining all creditors from commencing or prose¬ 
cuting suits against the corporation,^! but, con¬ 
versely, wffiere the court is without jurisdiction to 
afipoint the receiver in such action, it has no au¬ 
thority to grant an injunction restraining actions 
against the corporation by crcditors .22 So, a court 
has no power to grant an injunction restraining 
creditors from suing an insolvent corporation un¬ 
less a receiver has been appointed under a statute 
which provides that on a])pf>inlment of a receiver, 
the court may grant an injunction restraining the 
creditors f)f the corjioration from bringing any ac¬ 
tion against it for the recovery of money, etc.,23 


22. N. J.—Madson v. Burns Bros, 
l.'iS A. 28. 108 N.J.Eq. 275. 

23L N.J.—Madsen v. Burns Bros., 
supra. 

24i N.J.—Standard Parlor Suit Co. 
V. Hudson Cpholaterinif Works, 1.53 
A. 600, 107 N.J.Eq. 578. 

25. N.J —Fierce v. Old Dominion 
Copper Min, etc., Co, 58 A. 319, 67 
N.J.Eq. 399. 

26. N.J.—Pierce v. Old Dominion 
Copper Min., etc., Co., supra—^Al¬ 
bert V. Clarendon Land, etc., Co., 
23 A. 8, 53 N.J Eq. 623. 

27. N.J.—Oakley v. Paterson Bank, 
2 N.J.Eq. 173. 

281. U.S.—Fulia v. Warranty Build¬ 
ing* & Loan Ass’n of Newark, N. J., 
D.C.N.Y., 5 F.Supp. 952. 

Beasllcial offset 

Corporation should not be re¬ 
strained from exercising corporate 
powers when such would serve no 


useful purpose or work to injury of 
estate and interests of those whose 
rights are involved.—Fulia v. War¬ 
ranty Building & Loan Ass’n of New¬ 
ark, N. J., supra. 

29. N.Y.—Morgan v. New York, etc., 
R. Co., 10 Paige 290, 40 Am.D. 244. 

30. Mo.—Neun v. Blackstone Build¬ 
ing, etc.. Assoc., 50 S.W. 436, 149 
Mo. 74. 

XSBSon for mis 

The stockholders' rights can bo 
properly determined in suit in which 
receiver was appointed, and. if court 
erroneously refuses them relief, they 
have adequate remedy by appeal.— 
Neun V. Blackstone Building, etc.. 
Assoc., supra. 

31. N.Y.—Wilkinson v. North Riv¬ 
er Construction Co., 66 How.Pr. 
423. 

32. N.Y.—Zeltner v. Henry Zeltner 
Brewing Co., 80 N.Y.S. 338, 79 App. 
Div. 136, 33 N.Y.Clv.lToc. 298, af- 
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Armed 66 N E. 810, 174 N.Y. 247, 

95 Am S R. 674. 

33. N.V.—Matter of Simonds Soap 
Co., 16 N y S 328 
Action to forscloss llsn on prop(>r- 
ty pledged or on realty is not action 
to recover sum of money, within 
purview of statute as to enjoining 
actions against corporations under 
receivership—In re French, 168 N. 
Y.S. 988, 181 App Div. 719, affirmed 
120 NE. 863, 224 N.Y. 5.55. 

Zn stockholder’s proceeding for vol- 
nntary dlssolntion of oorpora- 
tlon 

(1) The court was fully authorized 
to grant stay of foreclosure action 
as against mortgage creditor, in or¬ 
der to enable receiver to sell equity 
of corporation.—In re French, su¬ 
pra. 

(2) If court had power to stay ' 
foreclosure action against corpora¬ 
tion on making final order for disso¬ 
lution, such order was properly 
granted.—In ro French, supra. 
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but the application for injunction need not be post¬ 
poned until after the i cceiver is appointed, and may 
be made at the time of the application for receiver- 
ship.34 Although a statute authorizes an injunc¬ 
tion against creditors from proceeding with actions 
against an insolvent corporation if a creditor has 
brought suit to enforce stockholders* liabilities, it is 
nevertheless an abuse of discretion to grant such 
injunction against a creditor who has sued to fore¬ 
close a lien in his favor where the general creditors 
cannot derive any benefit from the property covered 
by the licn.35 In any case, a bill by the corporation 
to restrain the corporate creditors from interfering 
with the assets, stating no legal difficulty in the ad¬ 
ministration except issuance of executions on be¬ 
half of certain creditors, does not justify granting 
relicf.36 

§ 1451. Dissolution or Vacation 

The Injunction may be dissolved on proper grounds, 
as where the corporation Is not insolvent, or an Incon¬ 
sistency of orders will result, or the decree Is a fraud on 
the court. 

If on bill and answer the court is not satisfied of 
the insolvency of a corporation, an injunction al¬ 
lowed on a bill based on a statute to prevent fraud 


by corporations should be dissolved.37 So, an in¬ 
junction against a corporation will be dissolved 
where one creditor cannot be injured thereby, and 
its continuance would defeat the plans of a reorgan¬ 
ization of the corporation entered into by the cred¬ 
itors and would be inconsistent with previous or¬ 
ders in the case.38 injunction, restraining in¬ 

terference by officers and agents of the corporation 
in the administration of its assets as an insolvent 
corporation in a court of equity, should be dissolved 
where the facts show the case to be an effort to get 
the court to assume the management of the business 
of the corporation at the instance of a minority of 
stockholders without the cooperation of a single 
creditor as against the protest of the great majori¬ 
ty of the stockholders.^^ The right to insist on the 
irregularity of an injunction granted ex parte, in 
violation of express statutory prohibition, suspend¬ 
ing the general and ordinary busines.s of the corpo¬ 
ration, is not waived by moving to dis»iolvc the in¬ 
junction.^® Where the statute authorizing an in¬ 
junction restraining proceedings by creditors 
against the corporate property pending the hearing 
of an aiiplication for the appointment of a receiver 
requires the giving of a bond, a restraining order 
will be vacated where the bond is not given as re- 
quired.^l 


II. RECEIVERSHIP 


1. Right to Appointmknt and Jukjsdk'Tion and Power to Appoint 


§ 1452. In General 

In some Jurisdictions, a court of equity is held to 
have inherent power to appoint a receiver for a corpo¬ 
ration, but in other Jurisdictions the existence of such 
power is denied In the absence of statutory authorization. 


Although It has been declared that, as a general 
rule ,^2 ^ court of equity has no general power to 
appoint a receiver for a corporation but can do so 
only when expressly authorized by statute,^® the 
inherent power of a court of equity to appoint such 


34. N.Y.-*-Matter of Simonds Soap 
Co.. 16 NY.S 328. 

35. N.D.—M«r.<ihnl]-Well.s Hardware 
Co V. New Ern Coal Co., 100 N.W. 
1084, 13 N.D 396 

36. Va —Hainan v Dungannon Hum¬ 
ber ('o.. 134 S.E 570, 145 Va. 568. 

37. N.J —Goodheart v. Raritan Mm., 
etc.. Co., 8 N.JEq. 73. 

38. Md —Washington City, etc., R. 
Co. V. Southern Maryland R. Co, 
55 Md. 153. 

30. U.S.—Worth Mfg. Co. v. Bing¬ 

ham, N.C., 116 P. 785, 54 C C.A. 
119. 

40. N.Y.—-Wilkie v. Rochester, etc., 
R. Co.. 12 Hun 242. 

14a C.J. p 941 note 54. 

41. La.—Duval v. T. P. Ranch Co., 
91 So. 656, 151 La. 142. 

48. Ill —Steenrod v. L. M. Gross 
Co., 166 N.E. 82. 334 111. 362-- 
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Blanchard Bro. & Lane v. S G. 
Gay Co, 124 N.E. 616, 289 Ill. 413 
— LonK V. Wilson Sto>e & Manu- 
facturinx Co, 277 llI.Api). 57, 

transfer!od 188 N.E 411, 354 Ill. 
465—Burton v. Freeman t!oal Min¬ 
ing Co.. 254 Ill.App. 213. 

43. Ill.—People ex rel. Palmer v. 
Peoria Life In.s, Co. 192 N.E. 420. 
357 HI. 486—People ex rel. Barrett 
V. Shurtlcff. 187 N E. 271, 353 III. 
248—Herrin Supply Co. v. Free¬ 
man Coal Mining Co., 255 Ill.App. 
196. 

N.Y--People v F. H Smith Co.. 243 
N.Y.S 446, 230 App.Div. 268, modi¬ 
fying 240 N Y S. 807. 136 Misc. 449 

Zn absoaos of iasolveaoj or dlssl- 
patloa of assots, a court of equity 
has no power to appoint receiver for 
corporation without express statu¬ 
tory authority.—^Wledoeft v. Frank 
Holton & Co., 13 N.E.2d 864, 294 111. 
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App 118 —Burton v. Freeman Coal 
Mining Co., 254 Ill.App 213 

Nonprofit corporations, as well as 
business corporations, are subject to 
the rule.—National Bureau of Prop¬ 
erty Adminl.stration v. Tax Service 
Ass’n of Illinois, 8 N E.2d 51, 290 
Ill.App. 152. 

Statute anthorising discovery of as- 
sets 

The statute authorizing a credi¬ 
tor’s bill to compel discovery of 
property of judgment debtor where 
execution has been returned unsatis¬ 
fied does not authorize appointment 
of receiver for corporation, but even 
If it did, being of a general nature, 
it would be superseded by provi¬ 
sions of a more specific statute, es¬ 
pecially limited and applicable to ap¬ 
pointment of reeeixer for corpora¬ 
tion.—Wiedoeft v. Frank Holton & 
Co.. llLApp., 13 N.£.2d 854. 
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a receiver in a proper case has been recognized in 
a number of cases,especially where it has general 
visitorial powers over corporations,^ 5 and numerous 
cases establish the power of a court to appoint a 
receiver by virtue of its general jurisdiction to pre¬ 
serve the subject of litigation pendente lite, although 
it may relate to the affairs of a corporation;^® 
which power is not abrogated by statutes conferring 
jurisdiction in certain cases.^*^ These cases, howev¬ 
er, should be distinguished from cases in which a 
receivership is sought for the purpose of winding 
up the corporate affairs.^® In the absence of ex¬ 
press statutory authorization, as appears in § 984 su¬ 
pra, a court of equity has, ordinarily, no jurisdic¬ 


tion over corporate bodies for the purpose of re¬ 
stricting their operation, nor has a court of eq¬ 
uity, as hereinafter discussed in § 1647, power to 
dissolve a corporation and wind up its affairs, and 
as a general rule,®® the court cannot accomplish in¬ 
directly that which is thus beyond its jurisdiction, 
by the appointment of a receiver and the decreeing 
of a sale of the corporate property and a settle¬ 
ment and winding up of the corporate affairs,®® at 
least where the charter has not expired or been 
declared forfeited and when the corporate affairs 
are in the hands of competent officers.®^ 

A court has no power in the absence of express 
statutory authorization to appoint a receiver for a 


Mi Cal.—Richardaon v. Superior 
Court In and for Lios Angeles Coun¬ 
ty. 32 P.2d 405, 138 Cal.App. 389. 
Ind.—^Allied Magnet Wire Corpora¬ 
tion V. Tuttle, 164 N.E. 480. 199 
Ind. 166, rehearing denied 156 N.E. 
568, 199 Ind. 166. 

N.M.—Cooper v. Otero. 29 P.2d 341. 
38 N.M. 164. 

Ohio.—Guardian Financing Co. v. 
Davidson. 154 N.E. 743, 23 Ohio 
App. 143. 

Or.—Muellhaupt v. Joseph A* Strow- 
bridge EsUte Co.. 298 P. 186, 136 
Or. 99. 

Pa.—McDougal v. Huntingdon & 
Broad Top Mountain Railroad & 
Coal Co.. 143 A. 574, 294 Pa. 108. 
Tex.—Berkshire Petroleum Corpora¬ 
tion V. Moore, Civ.App., 268 S.W. 
484. 

Wyo.—State v. Tidball, 252 P. 499. 
35 Wyo. 496. 

*Tn certain cases, however, in or¬ 
der, as it is said, to conserve the as¬ 
sets of the corporation and preserve 
its property for those Interested 
therein, equity has inherent Jurisdic¬ 
tion. independently of statute, to ap¬ 
point a receiver.”—Petrovics v. The 
King Holdings, 188 A. 514. 516, 66 R. 
1. 498. 

Inherent power to appoint receiver 
in cases of: 

Dissension among governing body 
see § 1467 infra. 

Dissension among stockholders 
see 8 1463 infra. 

Fraud or mismanagement see 8 
1462 infra. 

Insolvency see 8 1458 infra. 

4Bb Pa.—McDougal v. Huntingdon 
& Broad Top Mountain Railroad & 
Coal Co., 143 A. 674, 294 Pa. 108. 

40. U.S.—Hanssen v. Pusey & Jones 
Co., D.C.Del.. 276 F. 296, affirmed. 
C.C.A.. Pusey & Jones Co. v. Hans- 
sen, 279 F. 488, certiorari granted 
48 S.Ct. 13, 260 U.S. 712, 67 L.Ed. 
476. and reversed on other grounds 
43 S.Ct. 454. 261 U.S. 491. 67 L.Ed. 
763. 

N.J.—Morse v. Metropolitan S. S, 
Co.. 102 A. 524, 83 N.J.Eq. 826. 


modifying 100 A. 219, 87 N.J.Eq. 
217. 

Tex.—Irish v. Bahner, Civ.App., 109 
S.W.2d 1023, error dismissed. 

14a C.J. p 943 note 71. 

Oastodial veoeiTers 

“The inherent equitable Jurisdic¬ 
tion of this court to appoint a re¬ 
ceiver of a corporation is limited to 
the appointment of custodial receiv¬ 
ers whose function is to preserve 
and not to destroy.”—Smith v. Wash¬ 
ington Casualty Ins. Co., 159 A. 610. 
110 N.J.Eq. 122. 

47. Del.—Whitmer v. Whitmer, 99 
A. 428. 

14a C.J. p 943 note 72. 

Zn suit for statutory rsesiver, re¬ 
ceiver pendente llte may be appoint¬ 
ed in proper case.—Frants v. Tem- 
pleman Oil Corporation, 134 A. 100. 
15 Dcl.Ch. 203. 

48. N.J.—Smith v. Washington Cas¬ 
ualty Ins. Co., 159 A. 610, 110 N. 
J.Eq. 122. 

14a C.J. p 943 note 74. 

49. Mich —Edison v. Fleckenstein 
Pump Co., 228 N.W. 705, 249 Mich. 
234. 

Mamagl&g roooivsrsliip of business 
corporation is never undertaken ex¬ 
cept with view to winding up af¬ 
fairs of corporation, and it is doubt¬ 
ful, therefore, whether bill for such 
receivership will He in absence of 
statutory authority to wind up cor¬ 
porate affairs.—Gutterson & Gould v. 
Lebanon Iron & Steel Co., C.C.Pa., 
151 F. 72. 

rxandulsiLt use of oorporats entity 

“If a case is presented wherein it 
appears that the corporation . . . 

is nothing but a fraudulent mask 
fabricated for the purpose of depriv¬ 
ing the plaintiff of his rights, and 
there is no remedy at law adequate 
to meet the situation, we believe that 
the powers of equity are broad 
enough to authorize the appointment 
of a receiver, not for the purpose 
of dissolving a genuine corporation, 
but for the purpose of reaching the 
man hidden behind the mask.”—Pat¬ 

1154 


ents Process v. Superior Court in and 
for Los Angeles County, 282 P. 21, 
23, 101 Cal.App. 641. 

Belief necessary 

Even in exercise of power to ex¬ 
tent of winding up affairs of insol¬ 
vent corporation, where such lellef 
IS only mode of doing complete Jus¬ 
tice between artificial person and its 
creditors. It has been held that no 
statute is necessary to give ct)urt 
Jurisdiction becau.so this may be ac- 
f‘omplished without dissolving cor¬ 
poration.—Barber v. Interna tioniil 
Co. of Mexico, 48 A. 758. 73 Conn. 
587. 

Effect of ar>pointment on corporate 
existence and powcis generally 8 «‘m 
8 1493 infra. 

Where corporation has ceased to 

exist, receiver may lie appointed and 
its assets distributed —Ilaveini*>er \. 
San Francisco Super. Ct., 24 P. 121, 
84 Cal. 327, 10 L.R A. 627, 18 Am.S.R. 
192—Henderson v. Palmer Union Oil 
Co, 156 P. 65, 29 Cal.App. 451. 

Mot without exceptions 
The rule that court of equity will 
not appoint receiver of property of 
corporation in aid of an action 
against a corporation by a private 
person is not without exceptions, but 
it should be done only in cases of 
greatest emergency and where, with¬ 
out such appointment, irreparable in¬ 
jury will unquestionably result.— 
Sunset Farms v. Superior Court in 
and for Imperial County, 50 P.2d 106, 
9 Cal.App.2d 389. 

5a U.S.—Gila Water Co. v. Witbeck. 

C.C.A.Ariz., 29 F.2d 175. 

Cal.—Moore v. Superior Court in and 
for Los Angeles ('ounty, 16 P.2d 
324, 127 Cal.App. 692. 

Ill.—Scalzo V. Commercial Trust & 
Savings Bank, 239 lll.App. 330. 
Mich.—Edison v. Flickensteln Pump 
Co., 228 N.W. 705, 706, 249 Mich. 
234, citing Corpus Jluris. 

14a C.J. p 942 note 65. 

61. La.—Baker v. Louisiana Port¬ 
able R. Co., 34 La.Ann. 764. 

Miss.—Jackson L., etc., Co. v. State, 
66 So. 298. 101 Miss. 440. 
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corporation in a common-law action,nor has a 
court of equity power to appoint a receiver for the 
sole purpose of removing the management of tht: 
corporation from the persons legally entitled to con¬ 
trol its affairs,or for the purpose of running its 
business indefinitely.®* 

As to the appointment of a receiver for a corpo¬ 
ration in actions by stockholders against the corpo¬ 
ration see § 528 supra; as to actions by stockhold¬ 
ers against the directors and the corporation see § 
833 supra; as to actions to enforce stockholders' 
liability see § 686 supra; and as to actions to fore¬ 
close a mortgage see § 1209 supra. 

Statutory provisions, A receiver may be ap¬ 
pointed in a case falling within the purview of a 
statute authorizing the appointment of a receiver 
in certain cases,®® such as a statute authorizing the 
appointment of a receiver as an ancillary remedy in 
civil actions.®® However, the statutory and code 
provisions which deal with the appointment of re¬ 


ceivers generally in civil actions and specify the 
grounds on or the actions in which such appoint¬ 
ment may be made in a pending cause do not au¬ 
thorize the dissolution of corporations and, there¬ 
fore, the authority to appoint receivers of corpora¬ 
tions for the purpose of winding up and settling 
their affairs cannot be found in such provisions.®^ 
A statute conferring the power to appoint a receiv¬ 
er must be strictly construed,®® and the power giv¬ 
en in particular cases will not be extended to other 
cases.®® 

Receivership of part of property. The court may 
appoint a receiver pendente lite to take only that 
part of the property which is in danger and leave 
the rest undistributed, although where that might 
not afford real relief, the whole of the property may 
be placed in the hands of a receiver to protect that 
which is in danger,®® but partial receivership can¬ 
not bring a case within the statute which enumer¬ 
ates the instances in which the appointment of a 
receiver may be made.®^ 


62. Cal.—Elliott v. San Bernardino 
County Super. Ct., 145 P. 101, 168 
Cal. 727. 

53. Ija.—Motor Sales & Service Co 
V. J. D. Kerr Gravel Co., 104 So. 
61, 168 La. 327. 

14a C.J. p 042 note 67. 

PubUo policy 

Action of directors in consenting 
to appointment of receiver by feder¬ 
al court in foreign jurisdiction by 
which they divest themselves of 
management and .control of its as¬ 
sets Is held contrary to policy of 
state.—Hitchcock v. American Pipe, 
etc., Co., 105 A. 655, 80 N J Kq 440, 
order reversed and point declared 
not pertinent 107 A. 267, 90 N.J.Eq 
576. 

64. U.S.—Gila Water Co. v. Witbeck, 
C.C.A Arlz.. 29 F.2d 176. 

S.C.—Montgomery & Crawford v. Ar¬ 
cadia Mills, 176 S.E. 689, 173 S.C. 

464. 

65. Idaho.—Eldrldge v. Payette- 
Boise Water Users' Ass’n, 285 P. 
1039, 49 Idaho 36—Weil v. Defen- 
bach, 208 P. 1026, 36 Idaho 37. 

Ind.—Jefferson Park Realty Corpo¬ 
ration V. Kelley Glover & Vale. 
App., 12 N.E.2d 977. 

Kan.—Bridgeport Mach. Co.' v. Ar¬ 
thur A. Beard, Inc., 11 P.2d 990. 
136 Kan. 711. 

Tex.—Berkshire Petroleum Corpora¬ 
tion v. Moore, CiY.App., 268 S.W. 
484. 

Appoiatmeat by jndge la vaoatioa 

Appointment of temporary receiv¬ 
er by judge in vacation is authorized 
by statutes providing that Jurisdic¬ 
tion to appoint receivers is to be ex¬ 
ercised as in ordinary cases, and con¬ 


ferring power to appoint receivers 
on court or any Judge thereof in va¬ 
cation.—Glover v. St. Louis Mul 
Bond Inv. Co., 40 S.W. 110, 138 Mo. 
408. 

siroaproflt oorporatioas 

(1) Such corporations are within 
some statutes authorizing appoint¬ 
ment of receiver.—Kreidc v. Inde¬ 
pendence League of America, 62 P. 
2d 1101, 188 Wash. 376. 

(2) Such corporations are not sub¬ 
ject to other statutes authorizing 
such appointment.—^National Bureau 
of Property Administration v. Tax 
Service Ass'n of Illinois, 8 N.E.2d 61. 
290 111.APP. 152. 

56. Ky.—Reid Drug Co. v. Salyer, 
105 S.W.2d 626, 268 Ky. 522. 

Or.—Cook V. Leona Mills Lumber 
Co., 212 P. 785. 107 Or. 620. 

14a C.J. p 943 note 73. 

67. Iowa.—Wallace v. Pierce-Wal- 
lace Pub. Co.. 70 N.W. 216. 101 Io¬ 
wa 313, 63 Am.S.R. 389, 38 L.R.A. 
122 . 

14a C.J. p 943 note 70. 

58, Ill.—Wledoeft v. Prank Holton 
& Co.. 13 N.E.2d 864, 294 Ill.App. 
118. 

69. Cal.—Moore v. Superior Court in 
and for Los Angeles County. 16 P. 
2d 324, 127 Cal.App. 692, followed 
in Security Title Ins. & Guarantee 
Co. V. Superior Court in and for 
Los Angeles County, 17 P.2d 1049, 
128 Cal.App. 781. 

Ill.—Wledoeft v. Frank Holton & 
Co., 13 N.E.2d 864, 294 Ill.App. 
118. 

N.J.—Booream v. Washington Casu¬ 
alty Ins. Co., 169 A. 619, 110 N.J. 
Eq. 164—Smith v. Washington 
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Casualty Ins Co, 159 A. 610, 110 
NJEq. 122. 

14a C J p 943 note 76. 

Authority to appoint receiver of 
property of corporation does not in¬ 
clude authority to appoint receiver 
for corporation itself—People v. F. 
H. Smith Co., 243 N.Y S. 446. 230 
App.Div. 268, modifying 240 N.T.S. 
807, 136 Misc. 449. 

Corporations formed in foreign 
countries held to be only corpora¬ 
tions subject to statute.—State ex 
n*l Kopke v. Mulloy, 43 S.W.2d S06. 
329 Mo. 1. 

Beceiver of property not in posses¬ 
sion of corporation, but in hands of 
adverse claimants, held not contem¬ 
plated.—Ray-Featherstone Oil Co. v. 
Phoenix Oil Co., Tex.Civ.App., 268 S. 
W. 1032. 

68. N.H.—Fisher v. Concord R. Co., 
50 N.H. 200. 

14a C.J. p 944 note 77. 

Property held in “trust" 

Complaint of contract benefleiaries 
of oil output of well owned by de¬ 
fendant corporation, alleging fraud 
of corporate directors and conspir¬ 
acy. in connection with trust fund, 
arising from sale of such output, se¬ 
questration of past profits, deterio¬ 
ration in value of well by remaining 
idle, and praying for disposition of 
well and holdings in connection 
therewith, was held to authorize ap¬ 
pointment of receiver to take charge 
of oil well and all assets and books 
of account pertaining thereto.—Lie- 
berman v. Superior Court of Cali¬ 
fornia in and for Orange County, 236 
P. 670, 72 Cal.App. 18. 

61- N.Y.—Rochester v. Bronson, 41 
How.Pr. 78. 
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Divestiture of power to appoint The jurisdic¬ 
tion of a court to appoint a receiver cannot be di¬ 
vested by the transfer of the property of the corpo¬ 
ration to an assignee»^^ and an act prohibiting a 
particular corporation from transacting business for 
a stated time does not affect the right of creditors 
or stockholders of the corporation to apply for the 
appointment of a statutory receiver.®^ The usual 
governor’s proclamation against charter rights of 
corporation for nonpayment of taxes in no way in¬ 
terferes with appointment of receiver.®^ A mora¬ 
torium statute suspending all actions for the en¬ 
forcement of debts has been held to deprive a court 
of power to appoint a receiver for a corporate debt¬ 
or to conserve its assets during the moratorium.®® 

Priority in acquiring jurisdiction. After a corpo¬ 
ration has been placed in liquidation and a receiver 
appointed for it by a court having jurisdiction, the 
appointment of a receiver by another court of the 
same state is absolutely null and void.®® However, 
a court may properly assume jurisdiction of a re¬ 
ceivership suit, even though another such suit is 
pending in another court, where the issues in the 
two suits arc different.®^ 


§ 1453.. Exercise of Power 

At a gtneral rule, the Jurladiction of a court of equity 
to appoint a receiver for a corporation can be Invoked 
only at an exercite of power ancillary to the principal re¬ 
lief aought. The Action of corporate entity may be die- 
regarded In the exercite of the power of appointing a re¬ 
ceiver. 

As a general rule, the jurisdiction of a court of 
equity in appointing a receiver for a corporation, 
where it exists, can be invoked only as an exercise 
of power ancillary and incidental to the principal 
relief sought by the parties to the litigation.®® This 
general rule, however, is subject to exceptions,®® as 
where the appointment is absolutely necessary to 
preserve the corporate assets,*^® or where the pur¬ 
poses for which the corporation was organized have 
become impossible of accomplishment.'^^ 

Disregard of corporate fiction. The power of a 
court to disregard the corporate fiction in a proper 
case may be invoked in a receivership proceeding. *^2 
Thus, the fiction of corporate entity may be disre¬ 
garded where one corporation is a mere instrumen¬ 
tality or adjunct of another corporation and a re¬ 
ceiver for both corporations may be appointed at 
the instance of persons having rights sufficient to 


62. Tex.—Milam County Co-op. Cot¬ 
ton, etc., Alliance v. Tennent- 
Striblinff Shoe Co., Civ.App., 40 
S.W. 331. 

691 N.J.—Oakley v. Paterson Bank, 
2 N.J.Eq. 173. 

66l N.J.—Dalsheimer v. Graphic 
Arts Co., 97 A. 497, 86 N.J.Eq 49. 
affirmed 107 A. 586. 89 N.J.Eq. 210 

65. Lia.—Schmidt v. Llano Del Rio 
Co. of Nevada, 162 So. 200, 182 La. 
623. 

Receivership suit as not being: suit 
for collection of debt see § 1468 
Infra. 

Beason for mle 

Appointment of receiver places 
debtor’s property in custodia legis 
during receivership period, and is 
one of processes of law desigrnod for 
purpose of enforcing, through Judi¬ 
cial proceedings, payment of debts 
due.—Schmidt v. Llano Del Rio Co. 
of Nevada. 162 So. 200, 182 La. 623. 

Creditors’ remedy was by appeal 
from order granting moratorium as 
provided by statute.—Schmidt v. 
Llano Del Rio Co. of Nevada, supra. 

66 . La.—Weymouth v. Roaelius, 36 
La.Ann. 627. 

67. Ark.—Macon v. Le Croy, 296 S. 
W. 31, 174 Ark. 228. 

68b Mo.—Laumeier v Sun-Ray Prod¬ 
ucts Co.. 60 S.W.2d 640, 330 Mo. 
542, 84 A.L.R. 1436. 

Nev.—Slate v. Second Judicial Dist. 
Court in and for Washoe County, 
241 P. 317, 49 Nev. 145, 43 A.L.R. 
1381. 


Ohio.—Roderick v. Canton Hog Ranch 
Co, 189 NB 669. 46 Ohio App. 475 
—Shearer v. Union Mortg. Co . 162 
N E. 696, 28 Ohio App. 373—Guard- 
! ian Financing Co. v. Davidson, 154 
N.E. 743, 23 Ohio App. 143. 

Or—Cook v. Leona Mills Lumber 
Co., 212 P. 785. 107 Or. 520. 

Tex—Petroleum Engineering Service 
V. Peairs, Civ.App., 73 S.W 2d 692 
—Parker v. American Sulphur & 
Fertilizer Co., Civ.App., 3 S.W 2d 
124—Prairie Lea Production Co v. 
Tiller, Civ.App. 286 S.W. 638— 
First State Hank of Hubbard v. 
Hubbard Farmer’s Oil & Gin Co., 
Civ.App , 160 S.W 1132. 

W.Va—Nolan v. Guardian Coal & 
Oil Co., 194 SE. 347, 119 W.Va. 
546. 

14a C.J p 942 note 68 

Prayer for general relief 

“In a sense it is true that a re¬ 
ceivership . . . cannot be made 

the sole and ultimate purpose of a 
suit. . . [But! the ultimate 

purpose of this suit is to put an end 
to ... an arbitrary and ruinous 
course of business. . While 

they do not specifically pray for any 
restraining orders, they ask for gen¬ 
eral relief, which upon a full hearing 
is sufficient to authorii^e the court to 
render such Judgment as may be 
necessary and proper.’’—Gibbons 
Mfg. Co. V. Milan, Tex.Civ.App., 17 S. 
W.2d 844, 847. 

Vnoation of ordor 

Where order is made appointing 
receiver for corporation in action 
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where such relief is the only relief 
sought. It will be vacated for want 
of authority in court making order 
—Vila V. Grand Island Electric 
Light, etc, Co., 91 N.W. 136, 97 N. 

613, 68 Neb. 222, 110 Am S.H. 
400, 63 L.K.A. 791, 4 Ann.Cas 59. 

69. Ky.—Scholl V. Allen, 36 S W 2d 
353, 237 Ky. 716. 

Tex—Parker v. American Suiphur & 
Fertilizer Co., Civ.App., 3 S.W 2d 
124. 

Under statute authorizing appoint¬ 
ment of receiver “in such other cas¬ 
es as are in accordance with the 
practice of courts of equity Jurisdic¬ 
tion,*’ appointment of receiver is not 
necessarily limited to cause pending 
—Eureka Coal Co. v. McGowan, 212 
P. 521, 72 Colo. 402. 

70ii U.S.—Kelchum v. MacDonald, 
C.C.A.Pa., 85 F.2d 436, certloraii 
denied 57 S.Ct. 120, 299 U S 595. 
81 L.Ed. 438—Wood v. York Uys 
Co., D.C.Pa., 3 F'.Supp 665. 

Ky.—-Scholl V. Allen, 36 S.W 2d 363, 
237 Ky. 716. 

Tex.—‘Prairie Lea Production Co. v. 
Tiller, Civ.App. 286 S.W. C38— 
Berkshire Petroleum Corporation 
V. Moore. Civ.App., 268 S.W. 484. 

71. Ky.—-Scholl V. Allen, 86 S.W.Zd 
353, 237 Ky. 716. 

78. U.S.—Trustees System Co. of 
Pennsylvania v. Payne, C.C.A.Pa.. 
65 F.2d 103. 
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entitle them to move for a receivership of the con¬ 
trolling corporation.^* 

§ 1454. -Sufficiency of Grounds and 

Caution as to Exercise 

The courts will exercise extreme caution in appoint¬ 
ing a receiver for a corporation, and will do so only 
where the complainant Is In Imminent danger of suffer¬ 
ing an irreparable loss, and has no other adequate'rem¬ 
edy. Friendly proceedings are not necessarily Invalid but 
will be carefully watched. 

The power to appoint a receiver for a corporation 

is a delicate one,*^^ not to be lightly exercised, 
but to be exercised with great caution,and only 
in an extreme case,'^'^ and where it is necessary.*^® 
This is particularly true where the acts relied on 
are not by law expressly made grounds for the ap¬ 
pointment of a receiver,*^® and in the case of a cor¬ 
poration which depends largely on public confidence 
and credit and which is very susceptible to injury 


from an imputation of mismanagement, dishonesty, 
or weakness.®® However, the rule of extreme cau¬ 
tion does not apply in the case of holding compa¬ 
nies,®^ nor where the receiver is not to interfere 
with the exercise of corporate power or his custody 
will not suspend corporate functions in any de- 
grce,®2 and in any case it applies only to the de¬ 
termination of whether there is a good reason for 
the appointment of a receiver, and once such rea¬ 
son is found to exist a court will not hesitate to 
exercise its power.®® Generally speaking, unless ex¬ 
pressly authorized by statute, a receiver of a corpo¬ 
ration will not be appointed on grounds which would 
not be sufficient to authorize the same relief against 
individuals,®^ and it has been said that there is a 
greater reluctance to appoint a receiver for a cor¬ 
poration and its property, than in the case of an 
individual.®® 

The power of appointing a receiver will be ex¬ 
ercised only where it appears that complainant is 


73. U.S.—Trustees System Co. of 
Pennsylvania v. Payne, supra. 

Tex—lrl.sh v. Bahner, Civ App., 109 
S.W 2d 1023, error dismissed. 

74* Ala —Lost Creek Coal & Min¬ 
eral T.<and Co. v. Scheuer, 132 So 
615. 222 Ala 400. 

Tenn—Orman v. Bransford Realty 
Co., 73 S.W 2d 713. 168 Tenn 70. 

73. N.J —Panzer v. National Fi¬ 
nance Corporation of America, 175 
A. 188, 117 N.J Kc\. 231—Madsen v. 
Burns Bros., 155 A 128, 108 N J Eq 
275. 

76. Ala.—Lost Creek Coal & Min¬ 
eral Land Co. v Scheuer, 132 So, 
615. 222 Ala. 400. 

Colo.—Buchhullcr v. Myens, 276 I». 
972, 85 Colo 419—Eureka Coal 

Co. V. McCowan, 212 P 521, 72 
Colo. 402. 

Fla.—Tampa Waterworks Co. v. 
Wood, 121 So. 789. 97 Fla. 493. 

<5a.—Bainbridue Power Co. v. Ivey, 
159 S E 660. 173 Ca. IS 

III.—Jackson v. Metropolitan Funer¬ 
al System Ass’n, 268 lll.App 302. 

Iiul.—Jones V. Becker, 8 N.E.2d 687, 
590, 212 Ind. 248, citing Corpus 
Juris. 

Mich.—Central Holding Co v. Bush¬ 
man, 213 N.W. 120, 123, 238 Mich. 
261, quoting Corpus Juris. 

Minn—Congress (laragc Co. v Nel¬ 
son. 195 N.W. 922. 157 Minn. 

224. 

Mo.—Niedringhaus v William P. 
Niedringhaus Inv. Co., 16 S.W.2d 
828. 329 Mo. 84—Ward v. National 
Ice Cream Co., 246 S.W. 664. 

Nob —Duffy V. Omaha Merchants’ 
Express & Transfer Co., 265 N.W. 
1. 127 Neb. 273. 

N.J.—Garr v. Kelly-Springflcld Tire 
Co., 176 A. 86, 117 N.J.Eq. 362— 


Tachna v. Pressed Steel Car Co., 
164 A. 413, 112 N.J.EQ. 411, re¬ 
versing 163 A 806, 112 N J.Eq 
174—Madsen v. Burns Bros., 165 
A. 28. 108 N.J.Eq. 275—Auburn 

Button Works v. I»erryman Elec¬ 
tric Co., 154 A. 1, 107 N.J.Eq 

554. 

N.Y.—People v. P. H. Smith Co.. 243 
N.Y.S. 446. 230 App.Div 268. modi¬ 
fying 240 N.YS 807. 136 Misc. 
449. 

Ohio—Guardian Financing Co. v. 
Davidson, 154 N E. 743, 23 Ohio 
App. 143—Gott v. F. Schultze Co., 
12 Ohio N P ,N.S., 206—Benson v. 
Columbia Life Ins. Co., 7 Ohio 
N.R.N.S, 113. 

Pa—McDougal v, Huntingdon & 
Broad Top Mountain Railroad & 
Coal Co., 143 A. 574, 294 Pa. 

108. 

Tenn.—Orman v. Bransford Really 
Co., 73 S.W.2d 713. 168 Tenn. 70 

Tox.—Prairie Lea Production Co. v. 
Tiller. Civ App, 286 S W. 638. 

Wash.—Horejs v American Plumbing 
& Steam Supply Co., 297 P. 759, 
161 Wash. 686 

14a C J. p 944 note 87. 

77- Ala—Lost Creek Coal & Min¬ 
eral Land Co. v. Scheuer, 132 So 
616. 222 Ala. 400. 

Or.—Hugger v. Ml Hood Electric 
Co.. 20 P.2d 412, 14.3 Or. 193. re¬ 
hearing denied 21 P.2d 1100. 143 
Or. 193. 

Tenn.—Orman v. Bransford Realty 
Co.. 73 S.W.2d 713. 168 Tenn. 70. 

78. Colo.—Eureka Coal Co. v. Mc¬ 
Gowan, 212 P. 621, 72 Colo. 402. 

Tenn —Orman v. Bransford ReaU> 
Co.. 73 S.W.2d 713, 168 Tenn. 70 

14a C.J. P 944 note 87, p 946 note 5. 

Necessity as a prerequisite in suit.s 
by stockholders see S 1461 infra. 
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Acts fatal to corporate life 

To warrant appointment of receiv¬ 
er. conditions that call it into action 
should be such us would, if persist¬ 
ed in, ordinarily be fatal to corporate 
life.—McDougal v. Huntingdon & 
Broad Top Mountain Railroad & Coal 
Co, 143 A. 574, 294 Pa. 108. 

79. Ind.—Allied Magnet Wire Corpo¬ 
ration V. Tuttle, 164 NE 480, 199 
Ind. 166. 50 A L R 252. rehearing 
denied 156 N E. 658. 199 Ind 166. 

80. Kan.—Feess v Mechanics’ State 
Bank. 115 T’. 56.3, 84 Kan. 828, LR 
A.1915A 606. 

81. Del.—Frantz v. Tempieman Oil 
Corporation, 134 A 100, 15 Del.Ch. 
203 

88. U.S —Buck V. Piedmont, etc, L. 
Ins Co, CC Va., 4 F. 819. 4 Hughes 
415. 

14a C.J. p 945 note 90. 

83. Pa—McDougal v. Huntingdon & 
Broad Top Mountain Railroad & 
Coal Co., 143 A. 674, 294 Pa. 108 

84. Neb—Fiirrer v. Nebraska Bldg 
& Inv. Co., 189 N.W. 359, 108 Neb. 
698. 43 ALH 225. 

1 la C J p 956 note 83. 

85. Ala —Kelly v. Alabama, etc , R. 
Co., 58 Ala. 489. 

Beason for mle 

The subjeetion of corporate prop¬ 
erly and franchise to custody of 
receiver is suspension in greater or 
less degree of povrers of corpoialion. 
in addition often to devolving on 
court the continuance of business of 
corporation, and this is explanation 
of greater reluctance to appoint re¬ 
ceivers over them and their prop¬ 
erty. than in case of individuals.— 
Kelly V. Alabama, etc., R. Co., 68 
Ala. 489. 
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.in danger of sustaining a loss,^^ and this is espe¬ 
cially true where the good faith of complainant is 
in doubt.®^ The threatened loss must be irrepara¬ 
ble** and imminent.** Some distinction in this re¬ 
spect may be noted between a quasi-public and a 
private business corporation, since in the first case 
the court must consider the interests of the public 
as well as those of creditors and stockholders, and 
any act on the part of the corporate officers which 
would interrupt or suspend the regular continued 


operation of the corporation in its public capacity so 
as to cause inconvenience and loss to the public 
might be sufficient to induce the court to appoint a 
receiver.*® 

A receiver for a corporation or its property 
should be appointed only when the complainant has 
no other adequate remedy.*^ 

Where no advantage will he gained by the pro¬ 
posed receivership, a receiver for a corporation will 
not be appointed,** and a fortiori such appointment 


SSL Cal.—Golden State Glass Cor¬ 
poration V. Superior Court of Los 
AnReles County, 90 P.2d 75. 

Ky.—Watts v. Chreste, 109 S.W. 

2d 803. 270 Ky. 407. 

14a C.J. p 946 note 6. 

87. N.Y.—Sedgwick v. Seward Dev. 
Co., 129 N.T.S. 209, 144 App.Dlv. 
455. 

88 . Ala.—Lost Creek Coal & Min¬ 
eral Land Co. v. Scheuer, 132 So. 
615. 222 Ala. 400. 

Mo.—^Niedringhaus v. William F. 
Niedringrhaus Inv. Co.. 46 S.W. 
2d 828. 329 Mo. 84. 

Pa.—McDoujfal v. Huntinfrdon & 
Broad Top Mountain Railroad & 
Coal Co., 143 A. 574. 294 Pa. 108. 
14a C.J. p 946 note 5, p 947 note 11. 

“Bsosivsr psndonts Ute should not 
be appointed except where the proof 
shows ur^rent necessity and the in¬ 
jury to be prevented pending the final 
hearing will be irreparable."—Panzer 

V. National Finance Corporation of 
America. 175 A. 188. 117 N.J.Eq. 
231. 

89. Ala.—Lost Creek Coal & Min¬ 
eral Land Co. v. Scheuer, 132 So. 
615, 222 Ala. 400. 

Fla.—Tampa Waterworks Co. v. 

Wood. 121 So. 789, 97 Fla. 493. 
Minn.—^Zwick v. Security State Bank 
of Red Wing, 243 N.W. 140. 186 
Minn. 308. 

Appoiatmsnt of roosiver psndoato 
lite held properly denied where it 
appeared there was no imminent dan¬ 
ger of loss.—^Katz V. De Wolf, 138 N. 

W. 1013. 161 Wls. 337, Ann.Cas.l914B 
237. 

Boiilit held Insuttoleat 

"At the time of the receiver’s ap¬ 
pointment the corporation had a 
year . . within which to re¬ 

deem its property. As to whether or 
not the efforts of the officers to 
raise the necessary* funds 
will succeed may be conceded a mat¬ 
ter of doubt, but that will not suf¬ 
fice for the appointment of a re¬ 
ceiver."—^Lost Creek Coal & Mineral 
Land Co. v. Scheuer. 132 So. 615, 616, 
222 Ala. 400. 

90. Del.—Thoroughgood v. George¬ 
town Water Co., 88 A. 689, 9 Del. 
Ch. 880. 


Pa.—Cowan v. Pennsylvania Plate 
Glass Co., 38 A. 1075, 184 Pa. 1. 
14a C.J. p 946 note 8. 

91. U.S.—Hackler v. Farm & Home 
Savings & Loan Ass’n. D.C.Mo., 6 
F.Supp. 613, appeal dismissed, C. 
C.A.. 73 F.2d 999. 

Ala.—Van Antwerp Realty Corpora¬ 
tion V. Cooke, 162 So. 97. 230 Ala. 
635—Gettinger v. Heaney, 127 So. 
195, 220 Ala. 618. 

Cal.—Golden State Glass Corporation 

V. Superior Court of Los Angeles 
County, 90 P.2d 76. 

Conn.—Minotte E. Chatfleld Co. v. 
Coffey Laundries. 150 A. 511, 111 
Conn. 497. 

Ind —Portage Brick Co. v. North 
Indiana Brick Co.. 128 N.E. 847, 
189 Ind. 639. 

Ky.—Reid Drug Co. v. Salyer, 106 S. 

W. 2d 625, 2G8 Ky. 522. 

La.—Carey v. Dalgarn Const. Co., 
130 So. 344, 171 La. 246—Reynaud 

V. Uncle Sam Planting & Mfg. Co., 
94 So. 406, 162 La. 811. 

Mich.—Morehead Mfg. Co. v. Wash¬ 
tenaw Circuit Judge. 236 N.W. 911, 
254 Mich. 697. 

Mo.—Niedringhaus v. William F. 
Niedrlnghaus Inv. Co., 46 S.W.2d 
828, 329 Mo. 84—Ward v. Nation¬ 
al Ice Cream Co.. 246 S W. 554— 
Shafer v. Home Trading Co., 62 
S.W.2d 462. 227 Mo.App. 347—State 
ex rel. Priest v. Calhoun, 226 S.W. 
329, 207 Mo.App. 149. certiorari 
quashed State ex rel. Calhoun v. 
Reynolds, 833 S.W. 483, 289 Mo. 
606. 

Nev.—State v. Second Judicial Dist. 
Court in and for Washoe County, 
241 P. 317, 49 Nev. 145, 43 A.L.R. 
1331. 

Ohio.—Gott V. F. Schultze Co., 12 
Ohio N.P..N.S., 206. 

Or.—Rugger v. Mt. Hood Electric 
Co., 21 P.2d 1100, 143 Or. 193, deny¬ 
ing rehearing 20 P.2d 412, 148 Or. 
193. 

Pa.—^McDougall v. Huntingdon ft 
Broad Top Mountain Railroad ft 
Coal Co.. 143 A. 674. 294 Pa. 108. 
Tex.—Pacific American Gasoline Co. 
of Texas y. Miller, Clv.App., 76 S. 

W. 8d 833, error refused—Rex Re¬ 
fining Co. v. Morris. Civ.App., 72 
S.W.2d 687. 

14a C.J. P 947 notes 10. 11. 
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Aotloa for damages 

A receiver will not be appointed 
where it does not appear that in¬ 
dividual officers whose conduct is 
complained of are insolvent and un¬ 
able to respond in damages.—Stroud 
Motor Mfg. Co. V. Gunzer, Civ.App., 
240 S.W. 644—14a C.J. p 947 note 10 
[d]. 

Xajimetion 

A receiver will not be appointed 
where it does not appear that an in¬ 
junction would not properly conserve 
plaintiff's interests.—Bordages v. 
Burnett, Clv.App., 221 S.W. 326, error 
refused—14a C.J. p 947 note 10 [b] 
Bemedy against third person 

Appointment of receiver for com¬ 
pany. which had assumed, but was 
unable to pay, indebtedness of or¬ 
ganizer was not error because ade¬ 
quate remedy at law existed against 
organizer, especially where there wax 
evidence tending to show insolvency 
of organizer for whose property no 
receiver could be appointed.—South 
Side Motor Coach Corporation v. Mc¬ 
Farland, 191 N.E. 147, 207 Ind. 301. 
Bnlt to Bst aalfio frandnlont transfer 

The fact that creditor seeking ap¬ 
pointment of receiver to prosecute 
action to recover property fraudu¬ 
lently transferred, could himself 
prosecute such action, does not pre¬ 
clude appointment of receiver, since 
receiver, being entitled to possession 
of .books and records of corporation, 
would be in a better position to pro¬ 
cure necessary evidence and to 
prosecute action successfully, and 
appointmeftt of receiver would re¬ 
lieve creditor of bearing expenses of 
action.—^Biehn v. /Btna Inv. Co., 188 
P. 489. 110 Wash. 460. 

BsmsAy la stats court 

Pennsylvania stockholders were 
entitled to have receiver appointed 
for West Virginia corporation by fed¬ 
eral court controlling I^ennsylvania 
company, notwithstanding Pennsyl¬ 
vania statute authorizing suit in its 
courts.—Tower Hill Coniiellsville 
Coke Co. of West Virginia v. Pied¬ 
mont Coal Co.. C.C.A.W.Va., 38 F.2d 
703, rehearing denied 36 F.2d 179, 
certiorari denied 50 S.Ct. 167, 280 U. 
S. 607, 74 L.Ed. 660. 


U.S.—Fulla V. Warranty Build- 
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should not be made where greater injury would 
probably result from the appointment than if none 
were madc.®3 

Friendly or collusive proceedings for the ap¬ 
pointment of a receiver will be carefully watched.®^ 
Friendly receiverships for the conservation of assets 
have at times a legitimate function,but it must 
be clearly shown that the actuating purpose of the 
moving parties is the conservation of assets.®® A 
corporation may properly urge a creditor to insti¬ 
tute receivership proceedings and furnish him with 
the facts showing the necessity therefor,®^ or it 
may accelerate the maturity date of a debt for the 
purpose of enabling the creditor to maintain receiv¬ 
ership proceedings and permit its attorneys to rep¬ 
resent the creditor,®® and it may openly recommend 
a particular person for appointment as receiver,®® 
but it is improper for the corporation to conceal 
from the court the fact that it had nominated the 
particular person ostensibly proposed by the credi¬ 
tor as receiver.! A receivership based on a suit by 
an almost wholly owned subsidiary will not be 


granted without a compelling reason.® A bill by 
one owning an insignificant amount of stock, ask¬ 
ing a federal court to appoint a receiver, should be 
dismissed, where it appears on its face to be collu¬ 
sive, and for the purpose of hindering the collection 
of judgments against the corporation, obtained in 
state courts.® 

Solvent corporations. While a receiver may be 
appointed for a solvent corporation under some cir¬ 
cumstances,^ an appointmcMit will not be made with¬ 
out a showing of the necessity therefor.® 

Particular grounds. It is a ground for the ap¬ 
pointment of a receiver that the personal interests 
of the officers of the corporation are opposed to 
the prosecution of a claim,® or that the directors 
have violated a trust existing between themselves 
and complainants.'^ 

It is not a ground for the appointment of a re¬ 
ceiver that a corporation has been losing money in¬ 
stead of making a profit as it formerly did;® that 
it owes a debt;® that it has changed its loca- 


Ingr & I^oan Ass’n of Newark. N.J., 
D C N J., 5 F.Supp. 952. 

Del —Jones v. Maxwell Motor Co., 
115 A. 312, 13 Del.Ch. 76 
Ga.—Bainbridge Power Co. v. Ivey, 
173 Ga. 18. 169 S E. 660. citlnfir 
Oorpui JiLTls. 

N.Y —Wild V. Adams, Evans & Co.. 

191 NY.S. 399, 199 App Div. 401. 
Wash.—Forquer v. Inland Finance 
Co., 253 P 1086, 142 Wash. 688 
14a C.J. p 947 note 13. 

93. N.J.—Glaser v. Achtel-Sletter’s 
Restaurant, 149 A. 44. 106 N.J.Eq. 
160—Slade Brosf. v. Eagle’s Meat 
& Poultry Market, 5 A.2d 692. 125 
N.J.Eq. S86. 

Ohio.—Hennegan v. Nunner, 25 Ohio 
N.P..N.S., 225. 

Pa—McDougal v. Huntingdon & 
Broad Top Mountain Railroad & 
Coal Co. 143 A. 674, 294 Pa. 108. 
14a C J. p 948 note 14. 

94. U.S.—Michigan v. Michigan 
Trust Co.. Mich.. 52 S.Ct. 612, 286 
U.S. 334, 76 LEd. 1136—Lincoln 
Printing Co. v. Middle West Utili¬ 
ties Co.. CC.A.I11., 74 F.2d 779. 
affirming, D.C.. 6 F.Supp. 663, and 
certiorari denied Poliak v. McCul¬ 
loch, 65 S.Ct. 659. 295 U.S. 746. 79 
L.Ed. 1691—Austin v. Garard. C. 
C.A.I11.. 61 F.2d 129. 

99, U.S.—Michigan v. Michigan 

Trust Co.. Mich., 52 S.Ct. 612. 286 
U.S. 334. 76 L.Ed. 1136. 
rnnotioA held Isgitlmata 
Receivership, to conserve assets of 
holding company, owning substan¬ 
tial interest in or controlling numer¬ 
ous solvent public utility companies, 
having thousands of stockholders 
throughout nation and serving mil¬ 


lions of people, during depression, 
was a legitimate function.—Lincoln 
Printing Co. v Middle West Utilities 
Co., C.CA.I11.. 74 P.2d 779, affirming. 
D.C, 6 F.Supp. 663, certiorari denied 
Poliak V. McCulloch. 55 S Ct. 659. 295 

U. S. 746, 79 LEd. 1691. 

98. U.S.—Lincoln Printing Co. v. 
Middle West Utilities Co., supra. 
Prooeedlags brought to hinder and 
delay creditors held collusive and 
suit dismissed.—May Hosiery Mills 

V. F. & W. Grand 5-10-25 Cent 
Stores, D.C.Mont., 69 F.2d 218. re¬ 
versed on other grounds and point 
declared moot, CCA, May Ho.slery 
Mills V. U. S. District Court in and 
for Dlst. of Montana, 64 F.2d 450. 

97. U.S.—Kingsport Press v. Brief 
English Systems, CCAN.Y., 54 
F.2d 497—In re Insull Utility In¬ 
vestments, D.C.Ill., 6 FSupp. 653— 
Birmingham Trust & Savings Co. 
V. Atlanta, B. & A. Ry. Co., D.C. 
Ga,. 271 F. 731. 

98. U.S —Lincoln Printing Co. v. 
Middle West Utilities Co., C.C.A. 
Ill., 74 F2d 779, affirming. D.C., 6 
F.Supp. 663, certiorari denied Pol¬ 
iak V. McCulloch, 56 S.Ct. 659, 295 
U.S. 746, 79 L.Ed. 1691. 

99. U.S.—In re Paramount-Publix 
Corporation, D.C.N.y., 10 F.Supp. 
504. 

1. U.S.—In re Insull Utility Invest¬ 
ments, D.C.Ill., 6 F.Supp. 663. 

9. U.S.—MunicipsA Financial Corpo¬ 
ration V. Bankus Corporation, D.C 
N.Y., 45 F.2d 002. 

a. U.S.—Becker v. Hoke. Ill., 80 F. 
973. 26 C.C.A. 282. 
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4i U.S.—In re Consolidated Dis¬ 
tributors, C.C.A.N.Y.. 298 P. 859. 

Pa.—McDougal v. Huntingdon & 
Broad Top Mountain Railroad & 
Coal Co., 143 A. 574. 294 Pa. 108— 
Hlawati V. Maeder-Hlawati Co., 137 
A. 235. 289 Pa. 233 -John Deere 
Plow Co. V. Hershey, 134 A. 490, 
287 Pa 92. 

Protection against fraud 

Receiver may be appointed for sol¬ 
vent corporation to protect citizens 
from fraudulent stock-selling enter¬ 
prise.—Cunliffe v. Consumers* Ass'n 
of America, 124 A. 501. 280 Pa. 263, 
32 A.LR. 1348. 

8. Mich.—Miller v. Youmans-Burke 
Oil & Gas Co., 270 N.W. 819, 278 
Mich. 647. 

6. l^el.—Satterthwaite v. Eastern 
Bankers’ Corporation, 154 A. 475, 
17 Del.Ch. 310. 

7. Cal.—Lioberman v. Superior 
Court of California in and for 
Orange County, 236 P. 570, 72 Cal. 
App. 18. 

Breach of trust as ground for ap¬ 
pointment at suit of stockholders 
see § 1466 infra. 

& Colo.—Buchhalter v. Myers, 276 
P. 972, 85 Colo. 419. 

N.Y.—Lichtenstadter v. Lichten- 
stadter Bros.. 224 N.Y.S. 469, 130 
Misc. 772. 

Wash.—Curtiss v. Dean, 148 P. 681, 
85 Wash. 435. 

9. Colo.—Buchhalter v. Myers. 276 
P. 972, 85 Colo. 419. 

Mich.—Central Holding Co. v. Bush¬ 
man, 213 N.W. 120. 238 Mich. 261. 
Application by creditor for failure to 
pay debts see S 1469 infra. 
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tion that suits arc being threatened by creditors 
that a creditor is attempting to assert an unjust debt 
and to charge usury that wrongful control and 
use of corporate stock equitably belonging to com¬ 
plainant, or in which he has a financial interest ex¬ 
cludes him from office or active participation in the 
management of the company that a majority 
stockholder has broken an agreement not to be ac¬ 
tive in the management of the corporation that 
defendant in an action brought by the corporation 
is a corporate officer;^® that stockholders and di¬ 
rectors arc guilty of fraud in transferring stock 
that the corporation is defending an action brought 
against it;i7 that directors who have been held by 
decisions of the court against them not to be duly 
elected, resist proceedings to oust thcm.i® or that 
directors are nonresidents,or hold only one share 
of stock in the corporation ,20 or that some of them 
are also directors of a competing company,^! or 
hold ovcr;22 that a corporation organized to pur¬ 
chase real estate of an incorporator made no set¬ 
tlement with him or with his son, who acted as 
president of the corporation, and who had charge 
of the property for a number of years after the 
death of the incorporator or that a resolution 
was passed at a stockholders* meeting for the dis¬ 
solution of the corporation and for the appointment 
of an agent to collect and distribute the assets, and 
that the agent is paying out the assets to unauthor¬ 
ized persons nor is it a ground for the appoint¬ 
ment of a receiver for a corporation, at the instance 
of a creditor of an individual, that the corporation, 


as a creditor of such individual, received a valid 
preference.2® A creditor cannot justify the appoint¬ 
ment of a receiver of an insolvent corporation on 
the ground that such proceeding would preserve its 
property for the benefit of all the creditors.^® 

§ 1455. - No Assets to Administer 

A receiver for a corporation ahould not be appointed 
unless there are some assets to administer. 

A receiver for a corporation should not be ap¬ 
pointed unless there are some assets to adminis¬ 
ter,27 and, where there are preferred claims of 
creditors which will exhaust the assets, a receiver 
should not be appointed.28 However, a receiver 
may be appointed where there is some evidence that 
assets may be found to exist,2® and a corporation 
which, while insolvent, transfers all its assets in 
fraud of creditors cannot be said to be without as¬ 
sets.®® 

§ 1456. -Irregular Attempt to Wind Up 

Corporation 

Examine Pocket Parts for later cases. 

§ 1457. - Discretion of Court 

An application for the appointment of a receiver for 
a corporation it addretsed to the sound discretion of the 
trial court in view of the particular facts and circum* 
stances presented. 

An application for the appointment of a receiver 
for a corporation is addressed to the sound discre¬ 
tion of the trial court®^ in view of the particular 


10 . Wash.—Curtiss v. Dean, 148 P. 
581, 85 Wash. 435. 

11. Ohio.—Moss Nat Bank v Lake¬ 
side Co, 19 Ohio Cir.Ct. 365. 10 
Ohio Cir.Dec. 542—Gott v. F. 
Si hultze Co., 12 Ohio N P.,N.S., 206 
—Lacroix v. L. Eid Concrete Steel 
Co, 8 Ohio N.P..N.S., 489. 

12. Tex.—Continental Trust Co. v. 
Brown, Civ.App., 179 S.W. 939. 

13. Mich.—Murray v. Keeley Inst., 
157 N.W. 87, 190 Mich. 295 

14. Wash.—Horejs v. American 
Plumbing & Steam Supply Co., 297 
P. 759, 161 Wash. 586. 

16. Minn.—Congress Garage Co. v. 
Nelson. 195 N.W. 922, 157 Minn. 
224. 

10. Ky.—Metcalfe v. Johnson, 152 
S.W. 951, 151 Ky. 823. 

17. N.Y.—Rochester v. Bronson. 41 
How.Pr. 78. 

18. N.Y.—Rochester v. Bronson, su¬ 
pra. 

19. U.S.—Hunnewell v. New York 
Cent., etc., R. Co., C.C.N.Y., 196 F. 
643. 


20. Colo.—Buchhaltcr y. Myers, 276 
P. 972, 86 Colo. 419. 

21. Md.—Williams v. Salisl>ury Ice 
Co.. 3 A.2d 507. 

22. Ala.—Alabama Coke, etc.. Co. v. 
Shackelford, 34 So. 833, 137 Ala. 
224. 

14a C.J. p 945 note 99|^. 

23. Ky.—Chilton v. Bell County 
Coke, etc. Co., 156 S W. 889, 153 
Ky. 775. 

24. Mo.—Blades v. Billings Mercan¬ 
tile Co., 134 S.W. 579, 154 Mo.App. 
350. 

14a C.J. p 945 note 2. 

26w Mich.—Harnau v. Haight. 177 N. 
W. 281. 209 Mich 604. 

26. Mont.—Prudential Securities Co. 
V. Three Forks, etc.. Valley R. Co., 
144 P. 158, 49 Mont. 567. 

27. U.S.—In re Hawkins Mortg. Co., 
C.C.A.Ind., 66 F.2d 3 6, certiorari 
denied Harter v. Wallace, 54 S.CL 
376, two cases, 291 U.S. 659, 78 L. 
Ed. 1051. 

Del.—Jones v. Maxwell Motor Co., 
115 A. 312. 13 Del.Ch. 76. 
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Beoond recelysrship denied 

Where plaintifC flit d suit and ob¬ 
tained appointment of receiver of as¬ 
sets of corporation, and a.s.scts of 
corporation were disposed of through 
such receivership, now receivership 
sul>.soquently sought by plaintiff and 
petition for default were properly 
denied, .since there were no assets 
on which a new receivership could 
operate.—Voiingborg v. Orlando Ca¬ 
nal & Reservoir Co., 63 P.2d 661, 98 
Colo. 111. 

28. N.J.—Glaser v. Achtel-Stetter’s 
Restaurant, 149 A. 44, 106 N.J.Eq. 
150. 

29. Wash.—Ploman v. Fir Products 
Co., 212 P. 240, 123 Wash. 260. 

30. Wash.—Biohn v. /Etna Inv. Co., 
188 P. 489, 110 Wash. 460. 

31. U.S.—Klng.sport Pre,ss v. Brief 
English Systems. CC.A.N.Y., 54 F. 
2d 497, certiorari denied Owen v. 
Kingsport Press, 62 S.Ct. 497, 286 
U.S. 545, 76 UEd. 1282—Municipal 
Financial Corporation v. Bankiis 
Corporation, D.C.N.Y., 45 F.2d 902 
—Fulia V. Warranty Building & 
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facts and circumstances presented.*® A trial court’s 
action in appointing, or refusing to appoint, a re¬ 
ceiver will not be disturbed in the absence of a 
showing that it abused its discretion,** and that 
such abuse of discretion is prejudicial to the sub¬ 
stantial rights of the party complaining.*^ As a 
general rule, the fact that a foreign court has ap¬ 
pointed a receiver is a circumstance favoring the 
appointment.** Where a case for receivership of a 
corporation is otherwise made out, it is not a suffi¬ 
cient ground for denying the application that it will 
entail large costs and expenses,** although, where 
it appears that such costs and expenses will com¬ 
pletely exhaust the corporate assets, a receivership 
should be denied.**^ 


§ 1458. Insolvent Corporation 

It has been declared that a court of equity has In¬ 
herent power to appoint receivers for Insolvent corpo¬ 
rations, although. In so far as this includes receivers to 
wind up the affairs of Insolvent corporations, there is 
contrary authority. In the absence of statute, Insolvency 
alone Is not a sufficient ground for the appointment of a 
receiver; It must also be shown that the appointment is 
necessary in order to preserve the assets and the rights 
of the parties. 

It has been broadly declared that a court of eq¬ 
uity has inherent power to appoint receivers for 
insolvent corporations,** although, in so far as this 
includes receivers to wind up the affairs of insol¬ 
vent corporations, there is contrary authority.** 
Apart from the question of power, in the absence 
of statute, as a general rule^* insolvency alone is not 


Loan Asa'n of Newark, N. J., D.C. 
N.y.. 5 F.Supp. 952. 

Cal.—Sunset Farms v. Superior Court 
In and for Imperial County, 50 1* 
2d 106. 9 Cal.App 2d 389. 

Conn.—Minotte E. Chatfield Co. v. 
Coff«‘y T.aundries, 150 A. 511, 111 
Conn 497. 

Fla.—Tampa Waterworks Co. v. 

Wood. 121 So. 789, 97 Fla. 493. 
Ga —Fnedlandcr v. Friedlander 
Bros. 165 SK 426. 176 Ga. 477. 

Ky—Osoar C WrlK:ht Co v. Steen- 
man. 71 S.W 2d 991, 264 Ky. 381. 
Neb —Duffv V. Omaha Merchants' 
Express & Tran.sfer Co , 255 N.W. 
1. 127 Neb 273—Howell v. Poff. 
241 N W 648, 122 Neb 793. 

NJ—Rosenfeld v Roeblmg Coal Co.. 

5 A 2d 695, 125 N.J Eq 348. affirm¬ 
ing 2 A.2d 605, 124 N J Eq 487— 
Panzer v. National Finance Corpo¬ 
ration of America. 175 A. 188, 117 
N.J Eq. 231—Tachna v. ITessed 
Steel Car Co.. 164 A 413, 112 N.J. 
Eq 411. reversing 163 A. 806, 112 
N J Eq 174—Auburn Button Works 
V. Perryman Electric Co., 164 A 1, 
107 N.J.Eq. 654—Standard Parlor 
Suit Co. V. Hudson Upholstering 
Works, 153 A. 600, 107 N.J.Eq. 5<8 
—Koch V. Morseniore Trust Co., 
153 A. 498, 107 N.J.Eq 516—Glaser 
V. Achtel-Steltor’s Restaurant, 149 
A. 44, 106 N.J.Eq. 150. 

N.Y —Wild V. Adams, Evans & Co., 
191 N Y.S. 399, 199 App.Div. 401. 
Ohio.—Guardian Financing Co. v. 
Davidson. 164 N.E. 743, 23 Ohio 
App. 143. 

Okl.—State ex rel. Barnett v. Creek 
Realty Co.. 30 P.2d 160, 167 Okl. 
319. 

Pa.—Franklin Nat. Bank v. Kenner- 
ly Coni & Coke Co., 150 A. 902, 300 
Pa. 479—McDougnl v. Huntingdon 

6 Broad Top Mountain Railroad & 
Coal Co.. 143 A. 674, 294 Pa. 108. 

Tex.—Berkshire Petroleum Corpora¬ 
tion v. Muore, Civ.App., 268 S.W. 
484. 

Wash.—Blinn v. Almira Trading Co., 
66 P.2d 1132, 190 Wash. 166—Hor- 


ejs V. American Plumbing & Steam 
Supply Co., 297 P. 769. 161 Wash. 
586. 

14a C.J. p 948 note 17. 

“The appointment of a receiver 
is not a matter of absolute 

legal right.”—Koch v. Morsemere 

Trust Co.. 153 A. 498, 601, 107 N.J. 

Eq 516. 

Appointment of receiver for insol¬ 
vent corporation under statute as 
being discretionary see ( 1469 in¬ 
fra. 

32. Cal.—Golden State Glass Corpo¬ 
ration V. Superior Court of Los 
Angeles County, 90 P 2d 75. 

N.J.—Slade Bros v. Eagle's Meat & 
Poultry Market. 5 A.2d 692, 125 N 
J Eq 336—Tachna v. Pressed Steel 
Car Co. 164 A 413, 112 N J.Eq. 
411, rever-sing 163 A 806, 112 N.J. 
Eq 174—Auburn Button Works v 
Perryman Electric Co., 154 A. 1. 
107 N.J.Eq 554—Klein v. Univers¬ 
al Finance Corporation, 144 A 869, 
104 NJ.Kq. 236. 

Okl.—Boynton Gas & Electric Co v. 
Mosicr, 65 r.2d 448, 179 Okl 232. 

Wash.—Boothe v Summit Coal Min. 
Co.. 104 l\ 207, 55 Wash. 167, 19 
Ann Cas. 1255. 

Facts held not to Justify appoiat- 
meat 

N.J.—Argalas v. Frank Theiss Co., 
171 A. 818, 115 N.J.Eq 661, revers¬ 
ing 168 A 224, 114 N.J.Eq. 512. 

33. Cal.—Golden State Glass Corpo¬ 
ration V. Superior Court of Los 
Angeles County, 90 P 2d 76—Sun¬ 
set Farms v Superior Court in 
and for lmp«'rlal County, 60 P.2d 
106, 9 Cal App.2d 389. 

Ga.—Friedlander v. Friedlander 

Bros., 165 S.E. 426, 175 Ga. 477. 

Neb.—Duffy v. Omaha Merchants’ 
Express & Transfer Co., 255 N.W 
1, 127 Neb. 273—Howell v. Poff. 
241 N.W. 648, 122 Nob. 793. 

Okl.—Boynton Gas & Electric Co. v. 
Mosier, 66 I*.2d 448, 179 Okl. 232. 

Pa.—McDougal v. Huntingdon & 
Broad Top Mountain Railroad & 
Coal Co., 143 A. 674, 294 Pa. 108. 
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Tex.—Berkshire Petroleum Corpora¬ 
tion V. Moore, Civ.App., 268 S.W. 
484. 

34. Ky.—^Wakenva Coal Co v. John¬ 
son. 28 S.W 2d 737, 234 Ky. 668. 

&ster facts Justifying action 

Whether or not chancellor abused 
his discretion by appointing receiv¬ 
er prematurely was immaterial where 
facts later developed Justified ap¬ 
pointment—Cavalier Advertising 

Service v. Hudson, 90 S.W.2d 28. 262 
Ky. 282. 

35. Del —Manning v. Middle States 
Oil Corporation, 137 A. 79, 15 Del. 
Ch. 321. 

36. La.—Davies v. Monroe Water¬ 
works, etc, Co., 31 So 694, 107 La 
145. 

37. N J.—Slade Bro.s v Engle's 
Meat & Poultry Market. 5 A.2d 691 
125 N.J Eq 336—Glaser v. Achtel 
Stetter’s Restaurant, 149 A. 44, 106 
N.J.Eq. 150. 

38. Ky—Jennings v. Fidelity & Co¬ 
lumbia Trust Co, 41 S.W.2d 637 
240 Ky. 24 

Wis —Fondto.sa Highlands v. Para¬ 
mount Development Co, 248 N.W. 
131, 212 Wis 163—Hazelwoou v. 
Olinger Building Department 
Stores. 236 N.W. 691, 205 Wis. 85 

39. N J —Booream v. Washington 
Casualty Ins Co., 159 A. 519, llo 
N.J Eq 164—Smith v. AVashington 
Casualty Ins. Co., 159 A. 510, IIU 
NJ.Eq. 122. 

40. "U has been stated that, in the 
absence of statute, insolvency alone 
is not always a sufficient ground for 
the appointment of a receiver. . . . 
This is the old rule. ... At the 
present day, courts will look closely 
into the affairs of the company when 
an application is presented on this 
ground, together with the preser\a- 
tion of the property for creditors. 
It will not pcimit the corpus of the 
property to be w'astcd or lost mere¬ 
ly to continue a nonremunerative 

1 company.” — McDougal v. Hunting- 



§ 1458 


CORPOBATlONa 


19 O.J.S, 


a sufficient ground for the appointment of'a receiv¬ 
er,^ ^ especially in suits by stockholders, without 
a showing of some special equity in favor of com- 
plainants.43 It has been laid down as a general rule 
that insolvency alone will not authorize the appoint¬ 
ment of a receiver of a corporation where such con¬ 
dition has not been brought about by the fraud or 
mismanagement of the officers or directors of such 
a character as to create a clear necessity for inter¬ 
ference in order to protect the interests of the par¬ 
ties, or unless there is other apparent necessity for 
such a step in order to preserve the assets, and this 
rule is applied in suits by stockholders,^^ as well as 
in suits by creditors.^® On the other hand, it has 
been held without regard to the cause of the inabil¬ 
ity of a corporation to meet its debts that a receiver 
may be appointed in order to avoid a multiplicity of 
suits resulting in preferences where it appears that 
part of the preferred stock of a corporation has 
matured and is unredeemed and that past-due divi¬ 
dends on all of the preferred stock are unpaid and 
that the corporation is without a source of income 
with which to pay such dividends and redeem such 
stock.46 In any case, the application for a receiver 


of an insolvent corporation, although charging mis¬ 
application of the assets, is addressed to the discre¬ 
tion of the court but wherever such condition ex¬ 
ists and renders a receivership necessary for the 
protection of the assets and rights of the parties, the 
order will be granted^8 at the suit of any party 
whose interest entitles him to proceed in a court of 
equity.^* Thus a receiver may be appointed at the 
instance of a stockholder for the purpose of reduc¬ 
ing as much as possible his liability to creditors.^^ 

Right of lien creditors, A receiver may be ap¬ 
pointed at the suit of lien creditors where it appears 
that the corporation cannot go on, and that it is 
important to make the property produce its value as 
a going concern or where the corporation is in¬ 
solvent and the circumstances are such that the 
appointment of a receiver is necessary to save the 
property subject to lien from threatened loss, de¬ 
struction, or serious depreciation in value.®^ Where 
under express terms of deeds of trust on corporate 
property circumstances exist which gave to the trus¬ 
tee the clear right to take the property out of the 
possession of the company and into his own, the 


don & Broad Top Mountain Railroad 
& Coal Co.. 143 A. 674. 679, 294 Pa 
108. 

41. Cal.—Murray v. Los Ansrelea 
County Super. Ct.. 62 P. 191, 129 
Cal. 628. 

Del.—Armstrong v. Vicksburg Bridge 
& Terminal Co., 164 A. 905, 19 Del. 
Ch. 224. 

Fla.—Armour Fertilizer Works v. 
First Nat. Bank, 100 So. 362, 87 
Fla. 436. 

Ky.—Reid Drug Co. v. Salyer, 105 
S.W.2d 625. 268 Ky. 622. 

Ohio.—American Fruit & Steam.ship 
Co. v. Dax, 4 Ohio N.P..N.S., 165. 
Wyo.—State v. Tidball, 252 P. 499, 
35 Wyo 496. 

14a C.J. p 958 note 13. 

42. U.S.—Gila Water Co. v. WItbcck, 
CC.A.Arlz., 29 P.2d 175. 

Okl.—Boynton Gas & Electric Co. v. 

Mosier, 65 P.2d 448. 179 Okl. 232. 
Lack of interest of stockholder in 
insolvent corporation as basis for 
denial of receivership see infra S 
1461. 

When insolvency is not mentioned 
in a statute stating the grounds on 
which a receiver may be appointed 
at the instance of stockholders, a 
receiver may not be appointed on 
such ground.—Allen v. Llano Del Rio 
Co. of Nevada, 116 So. 675, 166 La. 
77—Shelton v. Destrohan Mercantile 
Co., 92 So. 344, 161 La. 808. 

43. DeL—^Armstrong v. Vicksburg 
Bridge and Terminal Co., 164 A. 
906, 19 DeLCh. 224. 

14a ^.J. p 968 note 14. 


44. Md.—Coffman v. Maryland Pub. 
Co.. 173 A. 248, 167 Md. 276. 

14a C.J. p 959 note 15. 

45. U.S.—Romare v. Broken Arrow 
Coal, etc., Co., C.C.Ala.. 114 F. 194 
—Onondaga Trust, etc., Co. v. 
Spartenburg Water Works, C.C.S. 
C., 91 F. 324. 

Tex.—Galvin v. McConnell, Civ.App., 
117 S.W. 211. 

14a C.J. p 959 note 16. 

46. Ind.—Jones v. Becker, 8 N.E.2d 
587, 212 Ind. 248. 

47. Ga.—^Anvil v. Savery, 42 S.E. 
495, 116 Ga. 321. 

48. U.S—Weiss v. Haight, etc., Co.. 
C.C.Mass., 148 P. 399. 

Ill.—Blanchard Bro. & Lane v. S. G. 
Gay Co., 124 NE. 616, 289 Ill. 413 
—Smith V. Bunge, 272 Ill.App. 182, 
error dismissed 193 N.E. 122, 368 
111. 229. 

Ky.—Oscar C. Wright Co. v. Steen- 
man, 71 S.W.2d 991, 264 Ky. 381. 
Okl.—Boynton Gas & Electric Co. v. 

Mosier, 66 P.2d 448, 179 Okl. 232. 
Pa.—McDougal v. Huntingdon Broad 
Top Mountain Itailroad & Coal Co., 
143 A. 574, 294 Pa. 108. 

Wyo.—State v. Tidball, 252 P. 499, 35 
Wyo. 496. 

14a C.J. p 959 note 19. 

Payment of some claims while re¬ 
fusing payment of others of equal 
rank may be misconduct or misap¬ 
propriation Justifying the appoint¬ 
ment of a receiver.—McDougal v. 
Huntingdon ft Broad Top Mountain 
Railroad ft Coal Co., 143 A. 674, 294 
Pa. 108—14a C.J. p 969 note 19 [a]. 
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49. Ark.—Excelsior White Lime Co. 

V. Rieff, 156 S.W. 921, 107 Ark. 644. 
14a C.J. p 959 note 20. 

Right of simple contract and Judg¬ 
ment creditors in general see S 
1470 infra. 

Proteotlon of creditors 

Where it is shown that a corpo¬ 
ration is unable to meet its matur¬ 
ing obligations and that two of its 
officers have long been absent and 
that, in order to protect the interests 
of its creditors, control of the cor¬ 
porate affairs should not be retained 
by the present management, a re¬ 
ceiver should be appointed.—Ed¬ 
wards v. Miller, R.I., 131 A. 554. 

BO. Okl.—Boynton Gas & Electric 
Co. V. Mosier, 66 P.2d 448, 179 Okl. 
232. 

61. U.S.—Pacific Northwest Packing 
Co. V. Allen, Wash., 109 F. 515, 48 
C.C.A. 521. 

Ky.—Grainger v. Old Kentucky Pa¬ 
per Co., 49 S.W. 477, 105 Ky. 683, 
20 Ky.L. 1491. 

14a C.J. p 959 note 21. 

Receivership as incident to fore¬ 
closure proceedings generally see 
I 1209 supra, 

83. U.S.—Kennedy v. St. Paul, etc., 
R. Co., C.C.Mlnn.. 14 P.Cas.No.7,- 
706, 2 Dill. 448—Weslern Dlv. 

Western North Carolina K. Co. v. 
Drew, C.C.Fla., 29 F.Cas.No.17,434, 
3 Woods 691, affirmed 103 U.S. 118, 
26 L.Ed. 327. 

14a C.J. p 969 notes 23-26, p 960 note 
27. 



19 C.J.S. 


CORPORATIONS 


I 1459 


court may substitute for his personal custody that of 
the receiver appointed by it.®3 

What constitutes insolvency. Inability to meet 
current obligations constitutes insolvency in the 
sense used in receivership proceedings in equity.®^ 

§ 1459. —— Under Statute 

a. In general 

b. What constitutes insolvency 

c. Time of insolvency 

a. In Seneral 

Whether, under a statute providing for the appoint¬ 
ment of a receiver where a corporation is Insolvent or In 
imminent danger of Insolvency, a receiver can be ap¬ 
pointed on that ground alone is a matter as to which 
there is some conflict arising out of the wording of the 
particular statutes involved; this is true also as to other 
questions as to the existence of statutory grounds. 

A statute providing in effect that a receiver may 
be appointed by a court when a corporation is in¬ 
solvent or in imminent danger of insolvency, ac¬ 


cording to some authorities, imposes a duty upon a 
court to make an appointment upon proof of insol¬ 
vency,and permits the maintenance of a suit for 
the primary purpose of securing such appoint¬ 
ment.®® According to other authorities, however, 
mere insolvency is not a sufKcient ground for the 
appointment of a receiver under such a statute;®^ 
the necessity for a receivership,®® the absence of an 
adequate remedy at law,®® and an independent cause 
of action against the corporation®® must also be 
shown. Irrespective of whether mere insolvency 
alone warrants such action, under such statutes the 
appointment of a receiver is proper where the cor¬ 
poration is insolvent and relief is sought for the 
liquidation of its affairs and the protection of the 
rights of creditors,®^ when an insolvent corpora¬ 
tion in violation of an agreement with the complain¬ 
ant is disposing of its assets,®2 or the officers of the 
corporation are misappropriating its assets and mis¬ 
managing its affairs,®® or w’hen the corporation is 
without funds to meet a matured obligation held by 


53. U.S.—Burrousrhs v. Toxaway 

Co.. N.C., 186 F. 436. 107 C C.A. 605. 
reverflingr. C.C., 182 F. 129. 

14a C.J. p 959 note 24 [a] (1). 

DmA oovarlag Ineoma and profits 

Where the trust deed covered in¬ 
come and profits and authorized the 
trustee to take possession in default 
of payment of interest, such default 
Justified the appointment of ti re¬ 
ceiver on the application of the trus¬ 
tee—Allan V. Dallas, etc. R Co , C 
C.Tex., 1 F.CasNo.221, 3 Woods 316. 

Terms of mortfags ooatrolUag' 

Where, however, by the express j 
terms of the mortgage complainant 
is given no ground to ask to have 
possession unless default in the pay¬ 
ment of interest has been caused by 
some misappropriation or misman¬ 
agement on the part of the corpora¬ 
tion and not by a failure of business 
without Its fault, a receiver will not 
be appointed in the absence of a 
showing of such contingencies as 
those required or unless it is shown 
that there has been such corporate 
misconduct injurious to the bond¬ 
holders as demonstrates the neces¬ 
sity of taking the property out of 
the hands of the corporation for the 
protection of their rights.—Stewart 
V. Chesapeake, etc.. Canal Co., C.C. 
Md.. 6 F. 149, 4 Hughes 47. 

Mb U.S.—^Ketchum v. MacDonald, 
C.C.A.Pa., 86 P.2d 436, certiorari 
denied 57 S.Ct. 120, 299 U.S. 595. 81 
L.Ed. 438. 

Pa.—McDougal v. Huntingdon & 
Broad Top Mountain Railroad & 
Coal Co.. 143 A. 674, 294 Pa. 108. 
What constitutes corporate Insolven¬ 
cy generally see I 1872 supra. 


65. Wash.—Snyder v. Yakima Fi¬ 
nance Corporation. 25 P 2d 108, 174 
Wash. 499—Smith v. Solomon Val¬ 
ley Dredging Co., 264 P. 1009, 147 
Wash. 69—Davis v. Edwards, 84 P. 
22, 41 Wash. 480—New York Na¬ 
tional Exchange Bank v. Metro¬ 
politan Sav. Bank, 68 P. 905, 28 
Wash. 653—Oleson v. Bank of Ta¬ 
coma, 45 P. 734, 16 Wash. 148. 
“Upon a showing that a corpora¬ 
tion is Insolvent and possesses a.s- 
aets, the court under, the statute 
. . . must appoint a receiver”— 

Kreide v. Independence Lt'ague of 
America. 62 P.2d 1101, 1102, 188 

Wash. 376. 

Appointment as being discretionary 
generally see 5 1457 supra. 

7aets held to warrant appointment 
Wash.—Holland v. Silver Basin Min¬ 
ing Co., 193 P 600, 113vWa8h. 63. 

Nonprofit corporations are includ¬ 
ed within the statue.—Kreide v. In¬ 
dependence League of America, 62 
P.2d 1101, 188 Wash. 376. 

56. Or.—Hugger v. Mt. Hood Elec¬ 
tric Co., 20 P.2d 412. 143 Or. 193, 
rehearing denied 21 P.2d 1100, 143 
Or. 193. 

57. Tex.—^Wichita Royalty Co. v. 
City Nat. Bank of Wichita Falls. 
Civ.App., 36 S.W.2d 1067—Sunshine 
Consol. Oil Co. v. Prechel, Civ.App., 
268 S.W. 1061—Ray-Featherstone 
Oil Co. V. Phoenix Oil Co., Civ.App., 
268 8.W. 1032. 

14a C.J. p 960 note 80 [m] (4), (6). 

M Okl.—State ex rel. Barnett v. 
Creek Realty Co., 80 P.2<1 160, 167 
Okl. 819. 


Tex —Sunshine Consol. Oil Co. v. 

Prcchel, Civ.App, 268 S W. 1051. 

14a C.J. p 960 note 30 [f], [m] (1)- 
(3). 

Appointment held proper upon a 
petition alleging that the corpora¬ 
tion is Insolvent and disposing of 
its property in fraud of creditors.— 
Lacey v. Dayton Rubber Mfg. Co., 
Tex.Civ.App.. 270 S.W. 916. 

Interest la property 
The applicant must show that he 
has an actual interest in the prop¬ 
erty, or a lien thereon, or else that 
the property con.stitutes a fund out 
of which he is entitled to the satis¬ 
faction of his claim.—Brenton v. 
Peck, Tex,Clv.App, 87 S.W. 898. 

59. Tex.—Ray-Featherstone Oil Co. 
V Phoenix Oil Co., Civ.App., 268 
SW. 1032. 

60. Tex.—Petroleum Engineering 
Service v. Peairs, Civ.App., 73 S. 
W.2d 592—First State Bank of 
Hubbard v. Hubbard Farmers' Oil 
& Gin Co, Civ.App., 160 S.W. 1132. 

14a C.J. p 954 note 64 [a], p 960 note 
30 [m] (6). 

61. S.C.—Montgomery A Crawford 
V. Arcadia Mills, 176 S.E. 589. 173 
S.C. 464. 

Proper parpoae held shown by oom- 
ploint 

S.C.—Montgomery A Crawford v. 
Arcadia Mills, supra. 

62. Idaho.—Idaho Commercial Trust 
Co. v. Idaho Brick Co.. 139 P. 1004, 
25 Idaho 755. 

14a C.J. p 960 note 30 [c]. 

63. Ind.—Supreme Sitting O. I. H 
V. Baker, 33 N.E. 1128, 134 Ind. 
293, 20 L.R.A. 210. 

14a C.J. p 960 note 80 [d]. 
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a complainant who is without an adequate remedy 
at law.®4 

Under a statute providing that a receiver may be 
appointed by the court in which an action is pend¬ 
ing when a corporation is insolvent, or in imminent 
danger of insolvency, mere insolvency does not give 
the court jurisdiction to appoint a receiver there 
must be an action pending.®® On the other hand, 
it has been held that such a statute does not in any 
case authorize the appointment of a receiver at the 
suit of a private person.®^ 

A court order appointing a receiver for an in¬ 
solvent corporation is not void for want of juris¬ 
diction of the subject matter when made pursuant 


to a statute expressly authorizing the appointment 
of a receiver for an insolvent corporation.®® Un¬ 
der such a statute insolvency is the main jurisdic¬ 
tional fact.®® , ✓ 

Apart from the applications above shown, the con¬ 
struction and effect of various statutes embodying 
terms the same as, or similar to, those discussed, 
has been determined in a number of cases.*^® 

In Delaivare. A statute providing that a chancel¬ 
lor may in his discretion appoint a receiver for an 
insolvent corporation upon the application of any 
creditor or stockholder creates a new equitable 
right, and not merely a new equitable remedy. 
The statute confers power upon the court of chan- 


64b Ind.—South Side Motor Coach 
Corporation v. McFarland, 191 N. 
R 147. 207 Ind. 801. 

65b Nev.—State v. Second Judicial 
Diet. Court In and for Washoe 
County. 241 P. 317, 49 Nev. 145. 43 
A.L.R. 1331. 

66 . Nev.—State v. Second Judicial 
DIst. Court in and for Washoe 
County, supra. 

Or.—Cook v. Leona Mills Lumber 
Co.. 212 P. 785. 107 Or. 620. 

67. Cal.—Mason v. San-Val Oil & 
Water Co.. 36 P.2d 616, 1 Cal.2d 
670. 

Construction of statute authorizing: 
appointment of receiver in pend¬ 
ing actions generally see S 1452 
supra. 

6a Idaho.—Well v. Defenbach, 208 
P. 1025, 36 Idaho 37. 

Or.—State v. Almoda Consol. Mines 
Co., 212 P. 789, 107 Or. 18. 

69. N.M.—Jones v. Page, 194 P. 883, 

26 N.M. 440, certiorari denied 41 
set. 536, 256 U.S. 696, 66 L.Ed. 
1176. 

7a Ga.—Hale-Berry Co. v. Dia¬ 
mond State Iron Co., 22 S.R 217, 
94 Ga. 61. 

14a C.J. p 960 note 30. 

Za ILoulsiana 

(1) Under a statute expressly au¬ 
thorizing the appointment of a re¬ 
ceiver at the instance of a creditor 
when the directors have declared by 
resolution that the corporation is un¬ 
able to meet its debts as they ma¬ 
ture and that a receiver is neces¬ 
sary. it is not nece8.sary that the 
creditor pray for a money Judg¬ 
ment: he need only state the amount 
and nature of his claim.—Southern 
Joslyn Co. v. Electric Appliance Co., 
183 So. 753. 172 La. 219. 

(2) The appointment of a receiver 
for the causes set forth in the stat¬ 
ute is not mandatory bUt discretion¬ 
ary.—Duvf.! V. T. P. Ranch Co., 91 
So. 656, 161 tOL. 142. 

(8) Other particulars of Louisiana 
rule see 14a C.J< p 960 note 30 [ej. 


, Zb. Rorth Dakotu 

The statute authorizing the ap¬ 
pointment of a receiver in actions 
ponding when a corporation is In¬ 
solvent or in Imminent danger of in¬ 
solvency *‘In the cases provided in 
this code” refers to the cases pro¬ 
vided for in Code Civ Proc. c 27. 
which chapter authorizes the ap¬ 
pointment of a receiver pendente lite 
In a suit brought to dissolve the 
corporation after recovery of judg¬ 
ment against it.—Baird v. Agricul¬ 
tural Credit Corporation, 253 N.W. 
164, 64 N.D. 456. 

Zb Oregon undented facts hold to 
warrant appointment of a rereiser 
under a statute authorizing the ap¬ 
pointment of a receiver when a cor¬ 
poration is insolvent or in imminent 
danger of insolvency and it is nec¬ 
essary to protect the property of the 
corporation or the Interests of stock¬ 
holders or creditors.—Home Mortg 
Co. V. Sitka Spruce Pulp & Paper 
Co., 36 P.2d 1038. 148 Or. 502. 

Zb SoBth CarollBa 

(1) The appointment of a receiv¬ 
er authorized by statute, *‘when u 
corporation ... is insolvent, 
or in imminent danger of insol¬ 
vency.” is improperly made, the as¬ 
sets of the corporation being throe 
times its stated indebtedness, al¬ 
though it fs also indebted to Us of¬ 
ficers in an amount not shown, it 
being shown that, instead of its 
property being seriously depreciated, 
large additions* recently have been 
made to it, and it not appearing that 
it is in any way endeavoring to dis¬ 
pose of its property with intent to 
hinder, d^lay, or defraud its cred¬ 
itors.—Miller v. Southern Land, etc., 
Co.. 31 SR 281, 63 S.C. 364. 366. 

(2) After the passage of a stat¬ 
ute authorizing the circuit judges to 
appoint receivers of the assets of in¬ 
solvent banks of the state, the presi¬ 
dent and directors of a bank filed a 
bill to wind up Its affairs, and ob¬ 
tained orders calling oh creditors to 
present their claims, “tha President 
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and Cashier acting as Receivers to 
this end,” and It was held that the 
power of the circuit judges to ap¬ 
point a receiver was not suspended 
by the bill, and the receiver was en¬ 
titled to possession of the assets.— 
Donaldson v. Johnson, 3 S.C. 216, 218. 
Zb Bonth Dakota 

Under a statute providing that a 
receiver may be appointed for an in¬ 
solvent corporation, the circuit court 
has Jurisdiction to appoint a receiv¬ 
er for a corporation on the complaint 
of a stockholder alleging the insol¬ 
vency of the corporation, where the 
court finds that the corporation is in 
fact insolvent.—Kelly v. Fargo Mer¬ 
cantile Co, 91 NW. 350, 16 S.n. 73— 
State V. McGee, 88 N W. 1150. 

71. Del.—Mackenzie Oil Co v. Omnr 

Oil & Gas Co.. 120 A. 852, 14 Del. 

Ch. 36. 

Zt la oompatent for the aovor- 
elguty which creates a corporation 
to declare as a law for Its life that, 
if insolvency arises, its assets shall 
undergo a change of nature, and 
from being strictly legal in character 
shall become cquilahic.—Mackenzie 
Oil Co. V. Omar Oil & Gas Co., 120 
A. 852, 14 Del.Ch. 3C. 

Natora of right 

(1) The right of a creditor, or 
stockholder, to have the assets of an 
Insolvent corporation taken charge 
of by a receiver for their benefit, 
does not in a strict sense create a 
trust, but creates a right in the na¬ 
ture of a trust. The fact that the 
chancellor has discretion to deny the 
appointment of a receiver does not 
defeat the effeet of that statute as 
creating a new equitable right — 
Mackenzie Oil Co. v. Omar Oil & Gas 
Co.. 120 A. 852, 14 I>ol.Ch. 36. 

(2) "Until recourse has been had 
to our receivership statute 

equity will not treat the assets of an 
insolvent corporation as a trust 
fund for the benefit of creditors, in 
the sense that dne creditor has a 
right to be paid his debt pari passu 
with all -other creditors.”—^Asmussen 
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eery and not merely the chancellor.72 The exemp¬ 
tion of public improvement corporations contained 
in such statute has been construed as not being lim¬ 
ited to public improvement corporations doing busi¬ 
ness within the state.73 Under such statute the ap¬ 
pointment of a receiver rests in the sound discre¬ 
tion of the chancellor,and mere proof of insol¬ 
vency,’^^ or proof of other jurisdictional facts, 
does not require the appointment of a receiver, es¬ 
pecially where another remedy is available to the 
applicant,or the applicant is a stockholder and 
would obtain no benefit from the relief sought but 
would only injure creditors.^* 

In New Jersey, Under a statute authorizing the 
appointment of a receiver where it appears that the 
corporation has become insolvent and is not about 
to resume its business within a short time thereaft¬ 


er, or that its business is being conducted at a great 
loss and greatly to the prejudice of the interests of 
its creditors or stockholders, so that its business 
cannot be conducted with safety to the public and 
advantage to the stockholders, it is not necessary 
that all acts mentioned be concurrent, but it is suf¬ 
ficient to warrant the appointment of a receiver that 
the business of the corporation is being conducted 
at a great loss and to the prejudice of the interests 
of its creditors or stockholders, and that its busi¬ 
ness cannot be conducted with safety to the public 
and advantage to the stockholders^^ Dc facto, as 
well as de jure, corporations are subject to the stat¬ 
ute.*® The object of the statute is to protect the 
public at large from imposition, and to promote and 
secure the general interest of the stockholders and 
creditors.*^ Hence the fact that a complainant in- 


V. Quaker City Corporation, 156 A 
180, 183. 18 Del.Ch. 28. 

(3) The statute contemplates that 
the court will, on adjudication of in- 
solvcnt-y, take pos.sossion of the cor¬ 
porate aa.scia and admini.ster them 
for the bene fit of stockholders, cred¬ 
itors, and all parties concerned - Mc- 
(Jlinn V. Wilson Line, 174 A 365, 20 
DelCh 315. 

78. Del—Mackenzie Oil Co. v. Omar 
Oil & Gas Co., 120 A 852, 14 Del, 
Ch 36. 

73. Del —Armstrong v. Vicksburg 

Bridge & Terminal Co, 164 A 

905, 19 Del Ch 224. 

A water corporation furni.'^hing 
\vater to the inhabitants of a town, 
and to the town for municipal pur¬ 
poses, including service to fire plugs, 
and occupying the streets of the 
town with its conduits, although 
the corporation has not been given 
the right of eminent doiiiuln, or 
any other right usually accorded to 
quasi public corpoiations, is a “cor¬ 
poration for public improvement,” 
within the statutory exemption.— 
Thoroughgood v. Georgetown Water 
Co., 77 A 720, 9 Del Oh. 84. 88. 

74. Del.—Noble v. European Mort¬ 
gage & Investment Corporation. 165 
A. 167, 19 DelCh. 216—Kenny v 
Allcrton Corporation, 151 A. 257, 3 7 
Del Ch. 219—Freeman v. Hare & 
Chase. 142 A. 793, 16 Del.Ch. 207 
—Velcut Co. V. U S Wrench Mfg. 
Co. 140 A SOI, 16 Del.Ch. 40— 
Frankland v. Remington Phono¬ 
graph Corporation, 119 A. 127, 13 
Del.Ch. 312—Jones v. Maxwell Mo¬ 
tor Co., 116 A. 312, 13 Del.Ch. 76. 

14a C.J. p 960 note 30 [a]. 

MlfmaBagsmeat is not essential to 
the exercise of the power of appoint¬ 
ment.—Sill V. Kentucky Coal, etc., 
Dev. Co., 97i. A. 617. 11 Del.Ch. 93. 
Vaots wasraatiBg appointmeat 
' (1) Oonditlon of insolvent corpora¬ 


tion which had exhausted efforts and 
resources of managers to keep going 
was such that discretion in favor of 
appointment of receiver ought not to 
be withheld.—^Velcut Co v. U. S. 
Wrench Mfg Co., 140 A. 801, 16 Del 
(^h 40 

(2) The facts appearing from the 
bill for appointment of a receiver 
for a Delaware corporation, that it 
has assets, not only in another state, 
wheie a receiver has been appointed, 
but real estate in a third state, 
where no receiver has been appoint¬ 
ed, and certain book accounts, and a 
(’laim against officers for misman¬ 
agement, sugge.««t the advisability' of 
a receiver in the Jurisdiction of its 
domicile,—Frankland v. Remington 
Phonograph Corporation, 119 A. 127, 
13 Del.Ch 312 

75. Del.—Noble v European Mort¬ 
gage & Investment Corporation. 
166 A. 157, 19 Del.Ch. 216—Kenny 
v. Allerton Corporation, 151 A. 257, 
17 DelCh 219—Manning v. Mid¬ 
dle States Oil (.Corporation, 137 A. 
79, 15 DelCh. 321—Jones v. Max¬ 
well Motor Co., 116 A. 312. 13 Del 
Ch. 76. 

76. Del.—Jones v. Maxwell Motor 
Co . supra. 

77- Del.—Bogg.s v Bellevue, Inc., of 
Washington, DC., 156 A. 202, 18 
DelCh. lOS 

78. Del —Hoggs v. Bellevue, Ine., 
of WushingtoiJ, D.C., supra. 
Bsosivershlp doiiied 

Appointment of receiver for corpo¬ 
ration at Instance of stockholder 
after creditor aided it in satisfying 
other creditors would constitute 
abuse of discretion.—Freeman v 
Hare & Chase, 142 A. 793, 16 Del.Ch. 
207. 

79 N.J.—Ar galas v. BYank Theiss 
Co., 168 A. 224, 114 N.J.Eq. 512. 
reversed on other grounds, 171 A. 
818, 116 N.J.Eq. 561—Madsen v. 
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Burns Bros., 155 A 28, 108 N.J.Eq. 
275. 

14a C.J p 960 note 30 [h] (11). 

Fraud or mlsmanagemeBt need not 
appear—Hitchcock v. American Pipe 
& Construction Co., 106 A. 655, 89 
N J Eq 440, reversed on other 
grounds 3 07 A. 267, 90 N.J.Eq. 576. 
Zb federal courts 

The remedy given by the New Jer¬ 
sey statutes Is enforceable by a 
mortgage lien creditor and stock¬ 
holder in the federal court, the court 
otherwise having Jursidiction of the 
case by reason of diverse citizen¬ 
ship and the value in dispute—U. S. 
Shipituilding Co. v. Conklin. N .1., 126 
F. 132, 60 CC.A. 680 

80. N J —Gallant v. Fashion Piece 
Dye Works. 174 A 218. 116 NJ 
Eq. 483. 

81. N.J—Slade Bios v. Eagle’s 
Meat & i’oultry Market. 6 A.2d 
692, 125 N J.Eq. 336--Garr v. Kel- 
ly-Springfleld Tire Co, 176 A. 85. 
117 N J Kq. 352—Auburn Button 
Works V. Perryman Electric Co, 
164 A. 1. 107 N.J Eq. 554—Kelly 
V. Kelly-Springfield Tire Co., 152 
A 166. 106 N.J.Eq 545—Naspo v. 
Summit Sweets Shoppe, 150 A. 199, 
106 NJ.Eq 49. 

PrevsBtioB of fraud 

Creditors and stockhoKiers as well 
as the public at large have a distinct 
interest in preventing an insolvent 
corporation from contracting new 
debts, effecting new creditors, and 
continuing its business operations in 
which It may deceive new parties 
and thereby perpetrate a fraud — 
Naspo v. Summit Sweets Shoppe, su¬ 
pra. 

A bill fllsd nuder tbs statnts is a 
class bill intended for the benefit of 
not only complainant but all cred¬ 
itors and stockholders of defend¬ 
ant.—Nasjio V. Summit Sweets 
Shoppe, silpra. ' 
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stitutes proceedings with an ulterior t’Ufpose of self¬ 
advantage,or is merely a small creditor,®^ will 
not defeat the proceedings. However, the appoint¬ 
ment of a statutory receiver rests in the sound dis¬ 
cretion of the court,®® and a court in the exercise 
of sound discretion may consider the relative size 
and significance of the interests seeking and oppos¬ 
ing the appointment of a receiver,®® and equity is 
without jurisdiction to grant relief at the instance 
of a stockholder owning fewer shares than the 
number required by the statute.®® Under the first 
alternative ground, mere insolvency does not re¬ 
quire the appointment of a receiver ;®7 it must also 
be shown that because of insolvency the corpora¬ 
tion cannot resume business with safety to the pub¬ 
lic and advantage to the stockholders,®® that there 
is no reasonable prospect that the corporation will 


soon be brought to a condition of solvency by the 
efforts of its managers,®® and that the ends of 
justice require the appointment.®® 

h. What Constitutes Insolvency 

“Insolvency,** within the meaning of statutes author¬ 
izing corporate receiverships, has been defined as the 
Inability to meet obligations as they mature In the usual 
course of business, or as a deficiency of assets below 
liabilities. 

In the absence of an express statutory definition, 
“insolvency,” within the meaning of statutes author¬ 
izing the appointment of receivers for insolvent 
corporations, has been defined as the inability to 
meet obligations as they mature in the usual course 
of business,®! either from available assets or from 
the honest use of credit,®® or, in the alternative, as 
a deficiency of assets below liabilities.®® 


DiamlMal of bill oa agrooment 

between defendant and complainant 
is not permissible.—^Naspo v. Sum¬ 
mit Sweets Shoppe, supra. 

88 . N.J.—Ft. Wayne Electric Corp. 
V. Franklin Electric Ligrbl Co., 41 
A. 666. 57 N.J.Eq. 16, affirmed, 43 
A. 650. 68 N.J Eq. 643. 

14a C.J. p 958 note 9. 

83. N.J.—Naspo v. Summit Sweets 
Shoppe, 150 A. 199, 106 N.J.Eq. 
49. 

8 *. N.J.—Slade Bros. v. Kafi;le’8 
Meat & Poultry Market, 5 A.2d 692. 
125 N.J.Eq. 336—Rosenfeld v. 
RoeblinK* Coal Co.. 2 A.2d 605. 
124 N.J.Eq. 487. affirmed 6 A.2d 
696. 126 N.J.Eq. 348--Tachna v. 
Pressed Steel Car Co., 164 A. 413, 
112 N.J.Eq. 411, reversincr 163 A. 
806, 112 N.J.Eq. 174—Reade v. 

Broadway Theatre Co. of Long 
Branch. 132 A. 477. 99 N.J.Eq. 

282. 

85. N.J.—Panzer v. National Finance 
Corporation of America. 176 A. 188, 
117 N.J.Eq. 231—Tachna v. Pressed 
Steel Car Co.. 164 A. 413, 112 N.J. 
Eq. 411. reversing 163 A. 806, 112 
N.J.Eq. 174. 

86 . N.J.—Jennings v. Studebaker 
Corporation, 165 A. 631, 112 N.J.Eq. 
591. 

Under an. earlier statute 

(1) Before the amendment fixing 
the amount of stock which complain¬ 
ant must hold, any stockholder could 
apply.—^Kelly v. Kelly-Springfleld 
Tire Co., 152 A. 166, 106 N.J.Eq. 645. 

(2) But a person to whom a di¬ 
rector's qualifying share had been 
issued and indorsed by him in blank 
and returned to the corporation was 
not a stockholder within the meaning 
of the statute.—Hoopes v. Basic Co., 
61 A. 979, 69 N.J.Eq. 679, affirmed 
66 A. 1118, 72 N.J.Eq. 486. 

14a C.J. P 966 note 68 [b] (1). 

87. N.J.—Slade Bros. v. Eagle's 


Meat & Poultry Market. 6 A.2d 692, 
125 N.J.Eq. 336. 

14a C.J. p 960 note 30 [h] (1), (2). 

Anticipated insolvency Is not a 
ground for appointment.—Edison v. 
Edison United Phonograph Co., 29 A 
195, 52 N.J.h*^. 620. 

88. N.J.—Cook V. East Trenton Pot¬ 
tery Co.. 30 A. 534. 63 N.J.Eq. 29— 
Rawnsley v. Trenton Mut. L., etc., 
Ins. Co., 9 N.J.Eq. 347. 

14a C.J. p 960 note 30 [h] (12), (14). 

Absolute insolvency need not be 
shown, it being sufficient if it 
appears that the corporation can¬ 
not continue its business.—^Wood & 
Nathan Co v. American Mach. & 
Mfg. Co.. N.J.Ch.. 62 A. 768—14a C. 
J. p 960 note 30 [h] (9). 

89. N.J.—Hoagland v. U. S. Trust 
Co.. 160 A. 662, 110 N. J Eq. 489, 
affirmed Hoagland v. Clifford F. 
MacEvoy Co.. 166 A. 196, 118 N.J. 
Eq. 29, and Hoagland v. U. S. 
Trust Co. of Newark, N.J., 166 A. 
197. 113 N.J.Eq. 80. 

14a C.J. p 960 note 80 [h] (4). 

90i N.J.—^Atlantic Trust Co. v. 
Consolidated Electric Storage Co., 
23 A. 934. 49 N.J.Eq. 402. 

14a C.J. p 960 note 30 [h] (3). 

Where the nuinageinent is honest 
and capable and is striving, with 
fair prospect of success, to relieve 
corporation from financial embar¬ 
rassment. and property is free from 
liens under which it may be sold at 
sacrifice, court should not appoint 
receiver.—Shonnard v. Elevator Sup¬ 
plies Co.. 161 A. 684, 111 N.J.Eq. 
94. 

Appointment held jnstifled 

(1) Answer of corporation, admit¬ 
ting averment of insolvency and in¬ 
ability to carry on business with 
safety, Justifies appointment of 
statutory receiver.^Eelman v. John¬ 
son Products Co., 143 A. 826, 108 
N.J.Eq. 294. 


(2) Other cases see 14a C.J. p 960 
note 30 [hi (7), (8), (13). (14). 

That insolvency is dne to com. 
plainant will not defeat the applica¬ 
tion.—McMullin V. McArthur Elec¬ 
tric Mfg. Co., 68 A. 97. 73 N.J.Eq. 
527—14a C.J. p 960 note 30 [hj (10). 

91. N.J.—^Walser v. Northern Val¬ 
ley Bldg. Corporation. 147 A. 49i 
—Madsen v. Burns Bros., 155 A. 
28, 108 N.J.Eq 276. 

Okl —Grant Drilling Co. v. Rebold, 
75 P2d 172, 181 Okl. 479—State 
ex rel. Barnett v. Creek Realty 
Co., 30 P2d 160, 167 Okl 819—Il¬ 
linois Refining Co. v. Illinois Oil 
Co., 264 P. 904, 130 Okl. 27. 

Tex—Lubbock Independent School 
Dist. V. Lubbock Hotel Co., Civ. 
App.. 62 S.W.2d 274. 

Wash.—Smith v. Solomon Valley 
Dredging Co., 264 P. 1009, 147 
Wash. 69. 

What constitutes corporate insol¬ 
vency generally see 8 1372 supra 
Statutory definition 
Inability to meet maturing obli¬ 
gations within the meaning of a 
statutory definition of insolvency 
held not shown.—James F. Powers 
Foundry Co. v. Miller, 171 A. 842, 
166 Md. 590. 

98. Del.—Shaten v. Volco Cement 
Corporation, Ch., 2 A.2d 162—Mc¬ 
Kee V. Standard Minerals Corp., 
166 A. 193, 18 Del.Ch. 97—Freeman 
V. Hare & Chase, 142 A. 793, 16 
Del.Ch. 207. 

N.J.—^Walser v. Northern Valley 
Bldg. Corporation, 147 A. 494. 


3. Del.—Freeman v. 

Hare 

A 

Chase, 142 A. 793, 

16 Del. 

Ch. 

207. 



"Neither [definition] 

is to 

be 


adapted to the entire exclusion of 
the other, for the needs of corpora¬ 
tions and their stockholders and 
creditors . vary so widely 

that no rule Is universally appllca- 
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Under a statute authorizing the appointment of a 
receiver for a corporation when it becomes insol¬ 
vent or suspends its regular business for want of 
funds, it has been held that the insolvency must be 
of such character that the corporation will not be 
able to resume its business with safety to the public 
and advantage to its stockholders.^^ 

c. Time of Insolvency 

Insolvency, as a statutory ground for the appefntment 
of a receiver, must be shown to exist at the time the bill 
seeking a receivership Is filed, but subsequent solvency 
may warrant a denial of an appointment. 

Insolvency, as a statutory ground for a bill seek¬ 
ing the appointment of a receiver, must be shown to 
exist at the time the bill is filed,^5 yet if, since the 
bill was filed, the condition of insolvency has been 
removed, a court vested with discretion in the mat¬ 
ter of appointment should not make an appoint¬ 
ment.®® 

§ 1460. - Under Trust Fund Doctrine 

According to some authorities when, through In¬ 
solvency and the fraudulent misapplication of assets, a 
corporation is no longer able to proceed with Its busi¬ 
ness, its property under‘the trust fund doctrine becomes 
subject to an equitable lien for the benefit of general 
creditors, and a proper case is made for the appointment 
of a receiver. 

According to some authorities, under the trust 
fund doctrine, when, through insolvency and the 
fraudulent misapplication of its assets by its officers, 
the corporation is no longer able to proceed with 
its business, its property becomes the subject of an 
equitable lien for the benefit of general creditors, 


and a proper case is made for the appointment of a 
receiver under a court of equity's inherent power to 
administer trusts and, under a statute declaring 
that the assets of an insolvent corporation consti¬ 
tute a trust fund for the payment of creditors, a 
simple contract creditor may have a receiver ap¬ 
pointed.®* According to other authorities, the mere 
insolvency of a corporation does not operate to 
impose a trust upon its assets in favor of its general 
creditors so as to entitle them to the appointment 
of a receiver,®® particularly where the insolvency 
has not reached the stage where transfers would 
be deemed preferential.^ 

Assets of a corporation have been held to consti¬ 
tute a trust fund in a general sense where abandon¬ 
ed by the managers of the corporation, so that the 
appointment of a receiver at the suit of general 
creditors without judgments or liens is not so un¬ 
authorized and void as to be subject to collateral at¬ 
tack for want of jurisdiction.® 

§ 1461. At Suit of Stockholder 

While a ttockholder may invoke the power of a court 
to appoint a receiver, the power will not be exercieed 
unless it is necessary for the preservation of the property 
of the corporation and the rights of the stockholders. 

While the appointment of a receiver upon the ap¬ 
plication of a stockholder is a power to be exercised 
with greatest caution, and only in the plainest cas¬ 
es,* in so far as the interest of a stockholder is con¬ 
cerned, as a general rule the right to call into ac¬ 
tion the power of a court of equity to appoint a re¬ 
ceiver in a proper case exists in a stockholder in a 


ble.”—Sill V. Kentucky Coal & Tim- ^ 
ber Development Co , 97 A 617, 619, 
11 Del.Ch. 93 

A corporation without orediton or 

assets cannot be said to be insolvent. 
—Freeman v. Hare & Chase, 142 A. 
793, 16 Del Ch. 207. 

94. N.M—Department Store Co. v. 
Oauss-Dangrenberi? ITat. Co., 125 
P. 614, 17 N.M. 112. 

14a C.J. p 960 note 30 [9]. 

95. Del.—Roffcrs v. Bancokentuoky 
Co., 1B6 A. 217, 18 Del.Ch. 23— 
Kenny v. Allerton Corporation, 151 
A. 267, 17 Del.Ch. 219—Freeman v. 
Hare & Chase, 142 A. 793. 16 
Del.Ch. 207. 

Bsason for nils 

**Thi8 rule Is founded upon the 
generally accepted conception that 
a right of action speaks as of the 
time when It Is alleged."—Rogers v. 
Bancokentucky Co., 166 A. 217, 218, 
18 Del.Ch. 23. 

69. Del.—^Kenny v. Allerton Corpo¬ 
ration, 161 A. £67, 17 DeLCh. 219— 


Freeman v. Hare & Chase, 142 A.' 
793, 16 Del.Ch 207. 

97. U.S.—Doe v. Northwest Coal 
& Transportation Co., C.C.Or., 64 
F. 928. 

14a C.J. p 962 note 32. 

Capital stock as constituting trust 
fund for benefit of creditors gen¬ 
erally sec supra $§ 193, 583. 

Necessity of Judgment in suit 
against Insolvent corporation gen¬ 
erally see Infra { 1471. 

Right of corporations to prefer 
creditors and trust fund doctrine 
in relation to corporate assets 
sec supra 9 1385. 

98. Ala.—People’s Auto Co. v. Man¬ 
ufacturers' Finance Acceptance 
Corporation, 147 So. 145. 226 Ala. 
370—^Warren v. Kllgroe, 58 So. 
432, 176 Ala. 476. 

14a C.J. p 966 note 88 [a]. 

99. Cal.—Delaney Producing ft Re¬ 
fining Co. v. Crystal Petroleum 
Products Corporation, 264 P. 521, 
88 Cal.App, 784. 
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S.D—Shoen v. Sioux Falls Gas Co., 
261 N.W. 393, 63 S D 527. 

14a C.J. p 962 note 34. 

Weaning of mle that the assets 
of an insolvent corporation consti¬ 
tute a trust fund for the benefit of 
its creditors is true only in the 
qualified sense that after a court of 
equity has acquired Jurisdiction of 
the assets in a proper proceeding 
such creditors have an equitable 
right to share in the distribution 
thereof.—^Hollins v. Brierfield Coal, 
etc.. Co., Ala., 14 S.Ct. 127, IBO U.S. 
371, 37 L.Ed. 1113—14a C.J. p 962 
note 34. 

1. S.D.—Shoen v. Sioux Falls Gas 
Co.. 261 N.W. 393. 

2. Miss.—Whitney v. Hanover Nat. 
Bank, 16 So. 33, 71 Miss. 1009, 23 
L..H.A. 631. 

3. Ala.—Henry v. Ide, 96 So. 698, 
209 Ala. 367. 

Fla.—Tampa Waterworks Co. v. 

Wood. 121 So. 789. 97 Fla. 493. 
Mich.—Edison v. Fleckenstein Pump 
Co., 228 N.W. 705, 249 Mich. 234. 
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corporation as well as in a creditor thereof,^ and , 
this, although the remedy and the relief are invoked 
by a single stockholder or one who holds but a single 
share of stock.^ Ordinarily, however, a court of 
equity will not take the management of a solvent 
and going corporation out of the hands of its direc> 
tors and majority stockholders and place it in the 
hands of a receiver at the suit of the minority;® 
and, in accordance with the general rules already 
stated in § 1454, the power will not be exercised un¬ 
less it is necessary for the preservation of the prop¬ 
erty of the corporation and for the protection of the 
rights of the stockholders.*^ It must also appear 
that the stockholder has a beneficial interest in the 
property or business of the corporation to he en¬ 
forced or preserved,® and he has no such interest 
where the corporation is insolvent.® 

Apart from the principles of waiver or estoppel 
discussed in § 1472 infra, it has been held that a 
stockholder cannot maintain a suit for a receiver¬ 


ship on the ground of conditions which he knew ex¬ 
isted at the time he acquired his stock, since the in¬ 
jury in such case is attributable to his own volun¬ 
tary act.i® 

The appointment of a receiver in a stockholder's 
suit against the corporation has already been con¬ 
sidered in § 528. 

§ 1462. - Mismanagement and Fraud in 

General 

The courts will refuse to appoint a receiver for a cor¬ 
poration merely because of fraudulent acts or mismanage¬ 
ment on the part of Its officers or directors, when it is 
not necessary for the preservation of the property of 
the corporation and the protection of stockholders' rights. 

In the absence of insolvency, or threatened insol¬ 
vency, the courts are very reluctant to appoint a 
receiver for a corporation on the ground of fraud 
or mismanagement,and in accordance with the 
general rule already stated in § 1461, the appoint¬ 
ment of a receiver will not be made when it is not 


4b Md —Hairorstown Furniture Co. 
of Washington County v. Baker, 
142 A. 885, 155 Md 549. 

14a C.J. p 948 note 20. 

Btraot of aala of stock after ap- 
polntnisiit 

An order appointing a receiver at 
the suit of a stockholder on the 
ground that he was wrongfully being 
deprived of his right to manage and 
control the corporation will be re¬ 
versed upon appeal where it ap¬ 
pears that, since such order, all his 
stock has been sold—Laube v. Seat¬ 
tle Taxicab Co., 231 P. 11, 132 Wash. 
32. 

B. Md.—Du Pey v. Transportation, 
etc., Co., 33 A. 889, 34 A. 910. 82 
Md. 408. 

Mich.—Miner v. Bell Isle Ice Co., 53 
N.W. 218, 93 Mich. 97, 17 L.R.A. 
412. 

Zx& tho ozereise of sound discretion 

the fact that complainant is but one 
of many stockholders is a proper 
factor to be considered In refusing 
to appoint a receiver.—Peeples v. 
South Carolina Agr. Loan Ass'n, 153 
S.E. 283, 156 S.C. 429. 

6* U.S.—Trustees System Co. of 
Pennsylvania v. Payne, C.C.A.Pa., 
65 F 2d 103. 

Ala.—Van Antwerp Realty Corpora¬ 
tion V. Cooke. 162 So. 97, 230 Ala. 
535. 

Ill.—Steenrod v. L. M. Gross Co., 166 
N.R 82, 334 III 362 —Burton v. 
Freeman Coal Mining Co., 254 Ill. 
App. 213. 

Ky.—r-Kfild Drug Co. v. Salyer, 105 
S.W.2d 626. 268 Ky. 522. 

Ohio.—Lacroix v. L. Bid Concrete 
Steel Co.. .8 Ohio N.P.,N.S., 489. 

Pa.—Beltel v. Mortgage Finance Cor- 
Xioratioo. id .Pa*I^st. & Co. 279, 19 


North.Co. 334—Schick v. Hood. 30 
Pa.Di.st. 584, 19 Pa.DIst. 266, 68 
Pittsb.LegJ. 465. 

lia C.J. p 948 notes 22>24. p 949 
note 25. 

7. U.S.—Wood V. York Rys. Co., D. 

C.Pa., 3 F.Supp. 665 
Fla.—Tampa Waterworks Co. v. 

Wood. 121 So. 789, 97 Fla. 493. 

Ky.—Reid Drug Co. v. Salyer, 105 
S.W.2d 625, 268 Ky. 522—Black 

Eagle Coal Corporation v. Smith’s 
Trustee. 298 S.W. 972, 221 Ky. 393. 
Mich.—Miller v. Toumans Burke Oil 
& Gas Co , 270 N.W. 819, 278 Mich. 
647. 

Minn.—Zwick v. Security State Bank 
of Red Wing, 243 N.W. 140, 186 
Minn. 308. 

Neb.—Duffy v. Omaha Merchants' 
Express & Transfer Co., 265 N.W. 

1. 127 Neb. 273. 

N.J —Kron v. Trenton Automotive 
Collateral Co., 124 A. 757, 96 N.J. 
Eq. 162. 

Or.—Rugger v. Mt. Hood Electric 
Co., 21 P.2d 1100, 143 Or. 193, 
denying rehearing 20 l'.2d 412, 

143 Or. 193. 

Pa.—lllawatl v. Macder-Hlawati Co., 
137 A. 235, 289 Pa. 233 
Tex.—Prairie Lea Production Co. v. 

Tiller, Civ.App.. 286 S.W. 638. 

14a C.J. p 948 note 24. 

▲vailabiUty of othor romedios 

(1) A receiver would not be ap¬ 
pointed at the suit of a minority 
stockholder where it did not appear 
that an injunction would not prop¬ 
erly conserve the interest of the 
minority stockholders.—Bordages v. 
Burnett, Tex.Clv.App., 221 S.W. 326, 
error refused. 

(2) Remedies within the corpora¬ 
tion must be exhausted before re¬ 
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sorting to receivership proceedings 
—Blinn V. Almira Trading Co., 66 
P.2d 1132, 190 Wash. 156. 

14a C.J. p 948 note 24 ia] 

8. Mo.—State ex rel Kopke v. Mul- 
loy, 43 S.W.2d 806, 329 Mo. 1 

9. U.S.—Gila Water Co v. Witbeck, 
CC A.Arlz, 29 F.2d 175 

Md—Coffman v. Maryland Pub. Co. 

173 A. 248, 167 Md 275. 

Mo—State ex rel. Kopke v. Mul- 
loy, 43 S.W.2d 806, 329 Mo 1. 
N.V.—Wild V. Adams, Evans & Co., 
191 N.y.S. 399, 199 App.Div. 401. 
Insolvency as ground for appoint¬ 
ment at instance of stockholder 
see supra S 1458. 

▲ xooslvsr to institute enite to 

collect unpaid corporate stuck sub¬ 
scriptions, or moneys embezzled by 
an ofneer, will not be appointed at 
the instance of a stockholder where 
the corporation is insolvent — 
O’Brien v. Lashar, CCA.Conn., 274 
F. 326, certiorari denied 42 S.Ct. 51. 
257 O.S. 640, 66 L Ed. 411—O’Brien 
V. Anderson, C.C.A.O>iin., 274 F. 326, 
certiorari denied 42 S.Ct. 51. 257 U 
S. 640, 66 L.Ed. 411. 

10. La.—Gordon v. Business Men’s 
Raring Ass’n, 76 So. 735, 141 La 
819, L.RA.1917F 700. 

11. Ill.—Blanchard Bro. & Lnne v. 
S. G. Gay Co.. 124 N.E. 616, 289 

Ill. 413—Burton v Freeman Coal 
Mining Co, 254 Ill.App. 213. 

N.Y .—Lich tens tad ter v. Llchten- 

stadter Bros., 224 N.Y.S. 459, 130 
Misc. 772. 

14a C.J. p 949 note 31. 

Appointment of receiver in action by 
stockholder against corporate ofll- 
cers and agents see supra S 833. 
Power of court to dissolve corpora¬ 
tions see infra SS 1647, 1648. 
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necessary for the preservation of the property of 
the corporation and the protection of the rights of 
the stockholders.^ 2 At least where other adequate 
remedies exist for the acts complained of,^2 the 
courts will refuse to appoint a receiver merely be¬ 
cause of i)ast^^ or presently continuing or threaten- 
cd^^ fraudulent acts or mismanagement on the part 
of the officers or directors of the corporation, ex¬ 
cept perhaps in cases where insolvency has resulted 
therefrom, or is threatened.^® A stockholder is not 
entitled to have the interposition of a court of equi¬ 
ty to take charge of all the company assets through 
a receiver and thus defeat the action of the credi¬ 
tors under a statute authorizing the appointment of 
a receiver in proceedings by a creditor for dissolu- 
tion.!*^ 


A charge of mismanagement or fraud is not es¬ 
sential to the power of a court of chancery to ap¬ 
point a receiver for a corporation.^* 

§ 1463. - Dissatisfaction with Manage¬ 

ment and Internal Dissensions 

Mere dieiatisfaction with the management and in¬ 
ternal dissensiona among the stockholders, as long as the 
officers or controlling stockholders do no fraudulent, il¬ 
legal, or ultra vires act, do not constitute grounds for the 
appointment of a receiver for the corporation. 

Mere internal dissensions among stockholders, or 
mere differences and disputes as to, and dissatisfac¬ 
tion with, the corporate management, at least so 
long as the officers or stockholders do no act that is 
fraudulent, illegal, or ultra vires, will not warrant 
the appointment of a recciver.i^^ Within these limi- 


12. U R —Bnich v. Investors’ Roy¬ 
alty Co., DCOkl.. 7 FSupp 420. 

Ala.—Van Antwerp Realty Corpora¬ 
tion V. Cooke, 162 So. 97. 230 Ala 
r)3ri -Lost Creek Coal &. Mineral 
Land Co v. Schouer, 132 So. 615, 
222 Ala. 400. 

Mi<h.—Miller v. Toumans Burke Oil 
& Oas Co. 270 NW. 819. 278 

Mich 647—Morehead Mfp Co v 
Washtenaw Circuit Judge, 236 N 
W. nn. 251 Mieh. 697. 

Mo—Xiednnghaus v. William F 
Nicdringhaus Inv. Co. 46 S.W'.2d 
828, 329 Mo 81. 

N.Y. —Miller v. Albertina Realty Co, 
190 NY.9. 407. 198 App Div 340 

Ohio —Warren Telephone Co v. Sta¬ 
ton. 189 N.E 660. 46 Ohio App. 
505—Shearer v. Union Moitg Co. 
162 NR 696. 28 Ohio App 373— 
Giiaidinn Financing Co v. David¬ 
son. 154 N.E. 743, 23 Ohio App. 
143. 

Wai^h.—llorejs v. American Plumb¬ 
ing & Steam Supply Co., 297 P. 
759, 161 Wash. 586. 

13. Ala—Van Antwerp Realty Cor¬ 
poration V Cooke, 162 So 97. 230 
,\la 535—(Jettingerv Heaney, 127 
So 195, 220 Ala. G13. 

Md—('offman v. Mar>land Pub. Co., 
173 A. 248. 167 Md. 275. 

Mieh Morehead Mfg Co v. Wash¬ 
tenaw Cireiiil Judge, 236 NW 911, 
254 Mich. 697—Thwing v. Wcibateh 
Liquid Scale Co.. 206 N.W. 320. 233 
Mieh. 87. 

Mo.—Biomschwig v. Carthage Mar¬ 
ble & White Lime Co.. 66 S.W.2d 
889, 334 Mo. 319—Ward v National 
lee Cream Co., 246 S.W. 654. 

Tex.— Rex Refining Co. v. Morris, 
Civ.App., 72 S.\V.2d 687—Bordages 
v. Burnett, Civ.App., 221 S.W. 326. 
error refused. 

Wash.—llorejs v. American Plumb¬ 
ing & Steam Supply Co., 297 P 
759, 161 Wash. 686. 

14a C.J. p 950 note 34. 

A slaglo ptoekholdor cannot main¬ 
tain a suit for the appointment of a 
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receiver for fraud and breaches of 
trust of its officers—Mvers v. Oc¬ 
cidental Oil Corporation. D.C Del, 
288 F. 997—Edwards v. Rnv State 
(las Co., CCDel. 91 F 942. 

14L IT S —Batch v. Investors' Roy¬ 
alty Co.. D.COkl., 7 FSupp. 420 
Ala—Lost Creek Coal & Mineral 
Land Co. v Scheuer, 132 So. 615, 
222 Ala. 400. 

Md—Coffman v. Marvlnnd I’ub Co., 
173 A 248, 167 Md. 275 
Mich—Miller v. Youmans Burke Oil 
& Ga.s Co.. 270 N.W 819, 278 Mic-h 
647—Thwing v. Weibateh Liquid 
Scale Co , 206 N W. 320, 233 Mieh. 
87. 

Mo —Brom.srhwig v Carthage Mar¬ 
ble & White Lime Co, 66 S.W 2d 
889. 334 Mo. 319—Niednnghaus v. 
William F Niednnghaus Inv Co. 
46 SW2d 828. 329 Mo 84—Ward 

V. National Ice Cream Co, 246 S. 

W. 554. 

N J -Kron v. Trenton Automotive 
Collateral Co.. 124 A. 757. 96 N.J 
Eq 162 

NY.—Miller v Albertina Realty Co, 
190 N.Y S. 407, 198 App.Div 340. 
Ohio—Warren Telephone Co v 
Statton, 189 NE 660, 46 Ohio App 
505—Guardian I'Wnaneing Co v. 
Davidson, 154 N E 743, 23 Ohio 
App. 143—Benson v Columbia I^ife 
Ills. Co., 7 Ohio Nl’.NS. 113 
Pa.—Beilel V Mortgage Finance Cor¬ 
poration, 6 Pa.Dlst. & Co 279, 19 
North.Co 331. 

Tex. —Prairie Lea Production C6. v. 

Tiller, Ci\ App.. 286 S.W. 638. 
Wash.—Forquer v. Inland Finance 
Co.. 253 P 1086. 142 Wash. 688 
14a CJ. p 949 note 32. p 952 note 47 
[a]. 

16. Ala —Van Antwerp Realty Cor¬ 
poration V. Cooke, 162 So. 97. 230 
Ala. 535—Gettingcr v. Heaney, 127 
So. 195. 220 Ala. 613. 

Tex.—Rex Refining Co. v. Morris, 
Civ.App , 72 S W 2d 687. 

Wash.—llorejs v. American Plumb- 
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ing & Steam Supply Co., 297 P 
759, 161 Wash 586 

14a C.J. p 949 note 32. 

16. Del.—Thoroughgood v. George¬ 
town Water Co. 77 A. 720, 9 Del. 
Ch 84 

111 —Blant'hard Bro. & Lane v. S. G 
Gav ('•o, 124 N.E 616. 289 111. 

413 

N V —Liehtenstadter v. I^ichten- 
stadler Bros., 224 N.Y.S. 459, 130 
Mis(’. 772 

17. Ill —Burton v. Freeman Coal 
Mining Co. 251 Ill App. 213. 

14a C J. p 950 note 36 

18. Fla.—Hillsborough Grocery Co 
v Ingalls, 53 So. 930, 60 Fla. 105 

14a C.J p 950 note 35. 

19. US—Arkansas-Missouri Power 
Co V Kunderer, CCA Ark., 73 F. 
2d 212. 213, citing Corpiu Jnris. 

Ind—Little Wonder Light Co. v. 
Van Slykc, 153 N E. 477, 198 Ind. 
269—Enterprise Printing & Pub¬ 
lishing Co V. Craig, 145 N E. 309, 
195 Ind 302. denying rehearing 
144 NE 542, 195 Ind. 302 

Ky.—Reid Drug Co v. Salyer, 105 
S W 2d 625. 268 Ky 522. 

Md.—Williams v Salisbqry Ice Co.. 
3 A 2d 507—James F. Power.** 
Foundry Co. v. Miller, 171 A 842. 
166 Md. 590. 

Minn—Zwick v Security State BanK 
of Red Wing. 243 N.W. 140, 18»^ 
Minn 308 

Pa.—Bowman v. Gum. Inc., 184 A 
258, 321 Pa. 516—Schuster v 

Largman, 162 A. 305, 308, 308 Pa 
520, citing Corpus Juris —Hlawati 
v. Maeder-Hlawati Co., 137 A 235. 
289 Pa 233—Beilel v. Mortgage 
Finance Corporation, 6 Pa Dist A 
Co 279, 19 North.Co. 834 

Tenn—Orman v. Bransfurd Realt> 
Co, 73 SW.2d 713, 168 Tenn. 70. 

Wash—Blinn v. Almira Trading Co., 
66 I\2d 1132, 190 Wash. 156— 

Horejs V. American Plumbing & 
Steam Supply Co, 297 P. 759, 161 
Wash. 586. 
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tations the majority can adopt any line of policy 
which commends itself to their judgment, however 
great may be the hostility of the minority to it, or 
however deep their conviction that it is destructive 
of their interest.^® The principles under consider¬ 
ation apply not only in cases where the jurisdiction 
of the court is invoked upon its general equity pow¬ 
ers, but also where it is acting upon statutory 
grounds, and where its powers have been extended 
by legislation with reference to the winding up of 
corporations.^! 

Mistakes, inadvertence, or had policy, if honestly 
pursued on the part of the majority stockholders, 
will not authorize the appointment of a receiver ;22 
nor will the appointment of a receiver be warranted, 
in the absence of fraud or bad faith, because of 
imprudent management or mere errors of judg- 
ment,23 or mere irregularities or minor and trivial 
faults of omission or commission,34 on the part of 
the officers or directors. 

§ 1464. — Failure to Collect Debts 

Examine Pocket Parts for later cases. 


§ 1465, ——- Limitations and Exceptions to 
Rule in General 

Facts may arise which would Justify the appointment 
of a temporary receiver at the Instance of a stockholder, 
even when the court cannot liquidate the corporate af¬ 
fairs. 

It has been recognized that facts may arise which 
would justify the appointment of a temporary re¬ 
ceiver at the instance of a stockholder, even when 
the court cannot liquidate the affairs of the corpo¬ 
ration, and when the corporation is a going con¬ 
cern,33 and that, if on the application of a stock¬ 
holder for other equitable relief it should be made 
clearly to appear that the appointment of a receiver 
is necessary to effect the purpose of the action, the 
court would have power to make such appoint- 
mcnt.3fi 

§ 1466. - Fraud, Ultra Vires, and Breach 

of Trust 

a. In general 

b. Despoiling one corporation in interest 

of another 


WlB.—Gesell v. Tomahawk Land Co., 
200 N.W. 650, 184 Wla. 687. 

14a C.J. P 950 note 37. 

Deadlock between stockholders see 
infra § 1467. 

Acts not warraating appol&tmsiit 

Mo.—Nledrinerhaus v. William F. 
Niedringhaus Inv. Co., 46 S.W.2d 
828. 329 Mo. 84. 

Policy in accordance with by-law 

The courts cannot by imposing a 
receivership prevent the stockhold¬ 
ers or directors from exercising pow¬ 
ers conferred on them under legal 
by-laws, however disastrous the ex¬ 
ercise of such powers may be.— 
Tyler v. Park Ridge Country Club, 
284 P. 247, 103 Cal.App. 117 
Beoeivar to wind np affairs 

(1) A receiver to wind up the af¬ 
fairs of a corporation will not be ap¬ 
pointed at the suit of a minority 
stockholder on the ground of dis¬ 
satisfaction with the management 
when there is no reason shown why 
the corporation itself could not wind 
up its affairs if a majority think it 
advisable. 

La—Pringle v. Eltringham Constr. 

Co, 21 So. 516, 49 La.Ann. 801. 
Mich.—Humney v. Detroit, etc.. Cat¬ 
tle Co., 74 N.W. 1043, 116 Mich. 
640. 

14a C.J. p 951 note 41. 

(2) Nor will such a receiver be 
appointed on such grounds in the 
absence of a showing that the inter¬ 
ests of the majority of the stock¬ 
holders would be subserved by 
winding up the concern at the suit 
of a complaining stockholder.-—Rum- 


ney v. Detroit, etc.. Cattle Co., su¬ 
pra. 

SO. U.S.—Ranger v. Champion Cot¬ 
ton-Press Co., C.C.S.C., 62 F. 609. 
Tex.—Indiana Co-op. Canal Co. v. 

Darling, Civ.App., 185 S.W. 1039. 
14a C.J. p 951 note 38. 

21. U S.—North American Land & 
Timber Co. v. Watkins, La., 109 F. 
101, 48 C.C.A. 254. 

14a C.J. p 951 note 40. 

22. Wash.—Blinn v. Almira Trad¬ 
ing Co., 66 P.2d 1132, 190 Wash 
156. 

14a C.J. p 951 note 39. 

ICLstaken oonstmetioa of ooatraot 

There is no necessity for the ap¬ 
pointment of a receiver at the in¬ 
stance of the preferred stockholders 
because of the common stockholders’ 
honest, although mistaken, construc¬ 
tion of a contract apportioning the 
corporate assets between the two 
classes, where there is nothing to 
Indicate that the distribution will 
not be made in accordance with the 
proper construction of the contract. 
—Black Ragle Coal Corporation v. 
Smith’s Trustee, 298 S.W. 972, 221 
Ky. 893. 

23. U.S.—Arkansas-Missouri Power 
Co. V. Kunderer, C.C.A.Ark., 73 
F.2d 212—Gila Water Co. v. Wit- 
beck. C.C.A.Ariz., 29 P.2d 176. 

Colo.—Buchhalter v. Myers, 276 P. 
972, 85 Colo. 419. 

Del.—Freeman v. Hare A Chase, 142 
A. 793, 16 Del.Ch. 207. 

Md.—^Williams v. Salisbury Ice 
Co., 3 A.2d 507. 

Mo.—Niedringhaus v. William F. 
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Niedringhaus Inv. Co., 46 S.W.2d 
828, 329 Mo. 84. 

N.J.—Shonnard v. Elevalr»r Supplies 
Co.. 161 A. 684, 111 N.J.Efj. 94— 
City Bank Farmers’ Trust Co. v. 
Ringwood Co., 160 A. 824. 110 NJ. 
Kq. 525. 

14a C J. p 949 note 32 [bj. 

24. Wash.—Metcalfe v. Mental 
Science Industrial Ass'n, 220 P. 1, 
127 AVash. 50. 

14a C.J. p 949 note 32 fb]. 

25. N.J.—Morse v. Metropolitan S 
S. Co., 100 A. 219, 87 N.J.Kg 217, 
modlflod on other grounds 102 A. 
524, 88 N.J.Rq. 325. 

Pa.—Schick v. Hood, 30 Pa.Dlst. 584, 
49 Pa.Co. 266. 68 Pitlsl>.Leg.J. 465. 
14a C.J. p 952 note 46. 

Appointment of receiver of solvent 
corporation on ground of: 

Fraud and mismanagement see in¬ 
fra S 1466. 

Dissensions in or absence of gov¬ 
erning body see infra S 1467. 

22. Fla.—Mills Development Corpo¬ 
ration v. Shipp A Head, 171 So. 
633, 126 Fla. 490. 

Okl.—Boynton Das A Electric Co. v. 

Mosier, 66 l*2d 448, 179 Okl. 232. 
Tex.—Prairie Lea I'roduetion Co. v. 

Tiller, Civ.App., 286 S.W. 638. 

14a C.J. p 952 note 47. 

Zn a suit for an accounting against 
an officer or director, a receiver may 
be appointed so that such officer or 
director may be required to account 
to the receiver rather than to him¬ 
self.—Bromschwig v. Carthage Mar¬ 
ble A White Lime Co., 66 S.W.2d 889. 
334 Mo. 319. 
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a. In Oeneral 

A recafverthipr at least a temporary oner may be 
created where the officers, directorsi or majority stock¬ 
holders of a corporation by mismanagement or fraud, or 
by violation of the charter rights of the minority^ are 
Jeopardizing its property, even though the corporation la 
solvent. 

A temporary receivership or a receivership pen¬ 
dente lite, may be created where the officers, di¬ 
rectors, or majority stockholders of a corporation 
by mismanagement or fraud or by violation of the 
charter rights of the minority are jeopardizing its 
property,27 even though the corporation is sol- 
vent.28 Thus the property and assets of the corpo¬ 
ration which arc being dissipated and fraudulently 
absorbed may be preserved and rightfully applied 
under the supervision of the court, and may be re¬ 
stored to the officers of the corporation when there 
has been a change of officers or when it is deemed 
prudent or safe to restore the property and affairs 
of the corporation to its duly constituted officers.29 
A receiver may be appointed at the instance of a 


stockholder for the purpose of instituting proceed¬ 
ings attacking illegal, fraudulent, or ultra vires 
corporate transactions, and recovering property 
wrongfully disposed of by the corporate officers.^® 
It has also been recognized, without regard to the 
character of the receivership asked for, that a re¬ 
ceiver may be appointed at the instance of a stock¬ 
holder where the officers or directors of a corpora¬ 
tion are guilty of illegal, fraudulent or ultra vires 
acts,21 of such character as to produce a convic¬ 
tion that their further control of the corporation 
would result in great and unnecessary loss to the 
stockholders.22 It is also held that the power to 
appoint a receiver of corporate property at the in¬ 
stance of stockholders is inherent in a court of eq¬ 
uity where the corporation is fraudulently misman¬ 
aged by the officers whereby it is in imminent dan¬ 
ger of insolvency,23 or has been rendered insol¬ 
vent by reason of such mismanagemcnt.24 

Under statutes. Fraudulent, illegal, or ultra vires 
acts on the part of the officers or majority stock- 


27- Ala.—nettingrer v. Heaney, 127 
So. 195. 220 Ala. 613. 

Pla.—Mills Development Corporation 
V. Shipp & Head. 171 So. 533. 126 
Fla. 490. 

Ind.—Tri-Clty Electric Service Co. 

v. Jarvis. 185 N.E 136. 206 Ind 5 
Kan.—Jordan v. Austin Securities! 

Co., 51 P2d 38. 112 Kan. 631 
Neb.—Howell v. Port. 241 N.W. 648.1 
122 Neb. 793. 

N.Y.—Hechler v. Emery, 226 N.Y.S. j 
599. 131 Miso. 393. j 

Okl.—^AnRlo-American Royalties Cor¬ 
poration V Brcntnnll. 29 P 2d 120, 
167 Okl. 305—While v, Tullnhiissee 
Realty Co., 198 P. 684, 82 Okl. 76— 
Oklahoma Sheep & Cattle Co. v. 
HastinKH. 194 P. 223, 80 Okl. 109— 
Union Slate Bank of Shawnee v. 
Mueller. 172 P. 650. 68 Okl. 152. 
Tex.—Prairie Lea Production Co. v. 

Tiller, Civ.App.. 286 S.W. 638. 
Wash.—Draper v. J G. Robinson 
Lettuce Farms, 2 P.2d 661, citing: 
Corpmi Juris —Menlzer v. Mentzer 
Bros. Lumber Co., 243 P. 832, 137 
Wash. 630. 

14a C.J. P 952 note 49, p 963 note 

60. 

Under prayer to wind up affaire 

A receiver pendente lite may be 
appointed at the instance of a stock¬ 
holder, even thou{;h there is a 
prayer that the affairs of the corpo¬ 
ration be wound up which the court 
is without power to grant, where 
the officers have been guilty of Il¬ 
legal, fraudulent, or ultra vires acts. 
—Tampa Waterworks Co. v. Wood, 
121 So. 789, 97 Fla. 498. 

Tiolation of Btatuta forbiddiag 
loaue to etooklwldeni is not a 


ground for the appointment of a 
n'ceiver at the Instance of a stock¬ 
holder where the corporation is sol¬ 
vent and the officers * are not con¬ 
spiring to wreck the corporation and 
complainant consented to the illegal 
loan.—Ward v. National Ice Cream 
Co.. Mo.. 246 S.W. 654. 

aa. Ala,—Henry v. Ide, 96 So. 698. 
209 Ala. 367. 

Okl.—Boynton Gas & Electric Co. v. 

Mosier, 65 P.2d 448, 179 Okl. 232. 
Or.—Rugger v. Mt. Hood Electric 
Co.. 20 P.2d 412, 143 Or. 193, re¬ 
hearing denied 21 P.2d 1100, 143 
Or. 193—Muellhnupt v. Joseph A. 
Strowbridge Estate Co., 298 P. 186, 
136 Or. 99. 

14a C.J. p 952 note 49. 

XU ths abssnos of fraud, mlsmaB- 

agsmout of the corporate property, 
or like wrongful conduct, equity W’ill 
not appoint a temporary receiver for 
a solvent corporation.—Bowman v. 
Gum, Inc., 184 A. 258, 261, 321 Pa. 
516. 

a9. Ohio.—Guardian Financing Co. 
V. Davidson, 164 N.E 743, 23 Ohio 
App. 143. 

Or.—Rugger v. Mt. Hood Electric 
Co., 20 P2d 412. 143 Or 193, re¬ 
hearing denied. 21 R2d 1100, 143 
Or. 193. 

14a C.J. p 951 note 44. 

30i Md.—Du Puy v. Baltimore City 
Transp., etc., Co., 33 A. 889. 34 A. 
910. 82 Md. 408. 

Or.—Rugger v. Mt. Hood Electric 
Co., 21 P.2d 1100, 143 Or. 193, deny¬ 
ing rehearing 20 P.Sd 412, 143 Or. 
193. 

14a C.J. p 963 note 50. 
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31. Ill.—Burton v. Freeman Coal 
Mining Co, 254 Ill.App. 213. 

Ky.—Oaear C. Wright Co. v. Steen- 
man, 71 S W.2d 991, 254 Ky. 381. 
Md.—Hagerstown Furniture Co. of 
Washington County v. Baker, 142 
A. 885, 155 Md. 540. 

Mich.—Van Wie v. Storm, 270 N.W. 

814, 278 Mich. 632. 

Nob.—Fisher v. National Mortg. 
Loan Co, 271 N.W. 433. 132 Neb. 
IS.'i, modifled on other grounds, 
274 NW 568, 133 Neb. 280. 

Pa—Franklin Nat. Bank v. Kcnnerly 
Coal & Coke Co., 150 A. 902, 300 
Pa. 479-—MeDougal v. Huntingdon 
& Broad Top Mountain Railroad & 
Coal Co., 143 A. 674, 294 Pa. 108— 
Hlawati v. Maeder-Hlawati Co., 
137 A. 2.35. 289 Pa. 233. 

Tex.—Berkshire Petroleum Corpora¬ 
tion V. Moore. Civ.App., 268 S.W. 
4S4. 

t4a C.J. p 952 note 49. p 953 note 

50. 

32. US —Wood V. York Rys. Co., 
D.C.Pa., 3 F.Supp. 665. 

33. III.— Blanchard Bro. & Lane v. 
S. G. Gay Co., 124 N.E. 616, 289 
Ill 413—Long V. Wilson Stove 68 
Manufacturing Co., 277 Ill.App. 67, 
transferred 188 N.E. 411, 354 Ill. 
46.5—Smith v. Bunge, 272 Ill.App. 
182, error dismissed 193 N.E. 122, 
358 111. 229. 

14a C.J. p 963 note 51. 

34. Ill.—Blanchard Bro. & Lane v. 
S. G. Gay Co.. 124 N E. 616, 289 
III. 413—Smith V. Bunge. 272 III. 
App. 182, error dismissed 193 N.E. 
122, 358 Ill. 229. 

Okl.—Boynton Gas & Electric Co. v. 

Mosier, 66 P.2d 448. 179 Okl. 282. 
14a C.J. p 963 note 63. 
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holders may by virtue of express statutory provi¬ 
sion be ground for the appointment of a receiver 
at the instance of a stockholder where a statute au¬ 
thorizes the appointment of a receiver in all cases 
where receivers have theretofore been appointed by 
the usages of courts of equity where the corpora¬ 
tion is insolvent^® or in imminent danger of insol¬ 
vency ;37 where the appointment of a receiver is 
necessary to secure ample justice to the parties 
where the corporation has been dissolved or is in¬ 
solvent or in imminent danger of insolvency or has 
forfeited its corporate rights where the directors 


or other officers of the corporation are jeopardizing 
the rights of stockholders of creditors by grossly 
mismanaging the business, or committing acts ultra 
vires or by wasting, misusing, or misapplying the 
property or affairs of the corporation,^0 or the ma¬ 
jority stockholders are violating the rights of the 
minority and putting their interests in imminent 
‘ danger where it appears, that the business of the 
corporation has been and is being conducted at a 
great loss and in a manner greatly prejudicial to the 
interests of its creditors and stockholders, so that 
its business cannot be conducted with safety to the 


35. Mont.—State v. Silver Bow 

County Second Judicial Diet. Ct., 

89 P. 316, 15 Mont. 824. 48 Am.S. 
R. 682, 27 L.R.A. 392. 

14a C.J. p 954 note 62. 

38. N.C.—Mitchell v. Aulander 

Realty Co., 86 S.E. 368. 169 N.C. 
616. 

37. Tex.—Gibbons Mfg. Co. v. 

Milan, Civ.App.. 17 S.W.2d 844. 

14a C.J. p 954 note 64. 

38. Wash.—Draper v. J. G. Robin¬ 
son Lettuce Farms, 2 P.2d 661. 

14a C.J. p 954 note 65. 

39. Kan.—In re Lewis, 35 P. 287. 52 
Kan. 660. 

14a C.J. p 954 note 66. 

40. La.—Wolbrette v. New Orleans 
Drug Co.. 92 So. 214, 151 La. 649 
—Brusle v. Dunlap Electric Go., 91 
So. 438, 150 La. 1016. 

14a C.J. p 954 note 67. 

Absenoa of adagaata ramady 

(1) The statute does not affect the 
rule that a receiver will not be ap¬ 
pointed if there is another adequate 
remedy.—Carey v. Dalgarn Const. 
Co., 130 So. 344, 171 La. 246—Rey- 
naud V. Uncle Sam Planting Co.. 94 
So. 405, 152 La. 811. 

(2) While, by statute, a court may 
suspend an officer or director who 
has abused his trust, this remedy 
IS inadequate where the officer in 
question is also a majority stock¬ 
holder and therefore in a position to 
elect the board of directors and, 
through them, the officers.—^Brusle 
V. Dunlap Electric Co., 91 So. 438, 150 
La. 1016. 

■rrors of JodgmsAt will not af¬ 
ford a basis for a charge of gross 
mismanagement.—^Wolbrette v. New 
Orleans Drug Co., 92 So. 214, 151 
La 649. 

That ollloer hold oozporato note 

'does not Justify his action In apply¬ 
ing corporate funds for the benefit 
of another, especially where thp note 
was negotiable and had been trans¬ 
ferred as collateral security.—^Brusle 
V. Dunlap Electric Co., 91 So. 438. 

160 La. 1016. 

raots not anthorlslBg appolntmont 

(1) Decline in price of commodi¬ 


ties in which corporation deals, en¬ 
tailing losses, ami the employment 
of persons to perform necessary du¬ 
ties.—Best V. Southern Hide Co., 129 
So. 614, 170 La. 997. 

(2) Failure of a corporation or¬ 
ganised to conduct communistic col¬ 
ony to carry insurance, and to keep 
books showing whether particular 
department was earning money, and 
granting of mortgage securing loans 
from directors, and its acquisition of 
Land in another state—Allen v. 
Llano Del Rio Co. of Nevada, 116 So. 
675. 166 La. 77. 

(3) Payment of extra salary and 
commi.M.««ion to directors of solvent 
corporation.—Carey v. Dalgarn 
Const. Co.. 130 So. 344. 171 La. 246. 

(4) That company raised a bal¬ 
ance due on a mortgage by execut¬ 
ing a new mortgage to other parties, 
instead of using cash on hand, where 
it would have been necessary im¬ 
mediately to raise funds for its 
operations for the ensuing year; nor 
did the Incurring of attorney’s fees 
and costs upon the foreclosure of the 
original mortgage, under the cir- 
cum.stances. warrant a receivership 
—Reynaud v. Uncle Sam Planting & 
Mfg. Co., 94 So. 405, 152 La 811. 

(5) That corporation secured cer¬ 
tain loan, in absence of showing that 
loan was secured —Allen v. Llano 
Del Rio Co. of Nevada, suprA 

(6) That directors held Informal 
meetings, of which no minutes were 
kept.—Racoby v. People’s Furniture 
Co., 143 So. 334, 175 La. 383. 

(7) Where corporation was unable 
to meet its matured liabilities, trans¬ 
fer of corporate assets by board of 
directors in consideration of can¬ 
cellation of debts of corporation in 
excess of value of corporate assets. 
—Daly V. Opelousas Ins. Agency, 158 
So. 631, 181 La. 89. 

(8) In a corporation in which the 
stockholders were few and friendly 
and the affairs were managed in an 
informal manner, because of the 
failure of the president to call a 
meeting of the stockholders or of 
the board of directors; or because no 
general manager had been employed.* 
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as the board of directors had de¬ 
clared should be done, where diligent 
efforts had been made; or because 
the president and another director 
were also members of another firm, 
which made sales of goods to the cor¬ 
poration at a profit, and that an em¬ 
ployee of such firm had been desig¬ 
nated by them to sign checks of the 
corporation, where there was no con¬ 
cealment of the facts, and goods 
were sold to the corporation at the 
same prices paid the firm by Job¬ 
bers, and the signing of checks bv 
such employee was for convenienct*. 
and they were also required to be 
signed by its president; or because 
of the employment of the bookkeepci 
of such firm as the bookkeeper of 
the corporation.—Shell on v. Destre- 
han Mercantile Co., 92 So. 344, 151 
La. 808. 

(9) Other facts see Best v. South¬ 
ern Hide Co., 129 So 614, 170 I^a 
997—Allen v. Llano Del Rio Co. of 
Nevada. 116 So. 675, 166 La. 77— 
Shelton v. Destrehan Mercantile Co.. 
92 So. 344, 151 La. 808—1 la C.J. r 
951 note 67 [b]. 

41. La.—Reynand v. Uncle Sam 

Planting & Mfg. Co., 94 So 405. 

152 La. 811. 

Operation on commnnlstlc basis 

Stockholder cannot have receiver 
appointed for corporation on ground 
that it operated on communistic 
basis in conducting colony, where 
plaintiff know of such operation 
when he bi*came subscriber.—^Allcn 
V. Llano Del Rio Co. of Nevada, 116 
So. 675, 166 La. 77. 

ZAJiury to financial Interest 

Where there was a serious dis¬ 
pute OB to the validity of certificates 
of stock held by plaintiff and, un¬ 
der advice of counsel that recogni¬ 
tion of his rights might be urged as 
an estoppel, the officers of the corpo¬ 
ration declined to recognize him as 
a stockholder, but his financial in¬ 
terest was not injured there was no 
ground for a receivership.—Reynand 
v. Uncle Sam Planting & Mfg. Co.. 
94 So. 405. 152 La 811. 
filtatntc strictly constnaed 
La.—Reynand'* v. Uncle Sam Planting 
' A Mfg. Co., sfiprd! 
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public and advantage to the stockholders or that 
a receiver may be appointed before the expiration 
or dissolution of the corporation upon sufficient 
cause being shown.^3 A statute authorizing courts 
of equity to dissolve corporations and appoint re¬ 
ceivers thereof for the purpose of closing up the 
corporate affairs does not authorize the court to 
appoint a receiver, at the suit of a stockholder, for 
the purpose of continuing and carrying on the busi¬ 
ness of the corporation.^^ 

Statutory remedies of stockholders for misman¬ 
agement or fraud in the conduct of corporate af¬ 
fairs do not preclude the remedy in equity in the 
absence of express provision.^® The object of the 
statutes is not to abridge but to enlarge the ju¬ 
risdiction of the courts.^® However, the appoint¬ 
ment of a receiver as an incident to a statutory pro¬ 
ceeding for the removal of a director on the ground 
of fraud presupposes the ownership of the number 
of shares required by statute to maintain such stat¬ 
utory proceeding.^ 

b. Despoiling One Corporation in Interest of 
Another 

A receiver may be appointed to protect a corpora¬ 
tion from wrongfui deatructlon at the Instance of a com-, 
peting corporation owning a controlling intereit in iti 
or to protect the assets of one corporation whose officers 
or directors, occupying the same position in another cor¬ 
poration, are neglecting or wasting its assets. 

A receiver may be appointed to pvptect a corpo- 
ratiem from destruction at the instance of a com- 
j)eling corporation which has acquired a controlling 
interest in the former and is fraudulently using its 


power to destroy its competitor,®* or otherwise to 
protect the assets of one corporation whose officers 
or directors, occupying the same position in another 
corporation, are neglecting or wasting the former’s 
assets in the interest of the latter.®® It has also 
been held that a receiver may be appointed to pros¬ 
ecute a claim against a parent corporation where 
prompt action is necessary and the officers of the 
subsidiary are indifferent, if not actively opposed, 
to the prosecution of the claim.*® However, a re¬ 
ceiver cannot be appointed for a parent corporation 
on the ground of mismanagement and waste by its 
subsidiary.* 1 

§ 1467. - Dissensions in or Absence of 

Governing Body 

A receiver for a corporation may be appointed where 
there is no properly constituted governing body, or where 
there are such dissensions within It that it Is impossible 
to carry on the corporate business. 

A court of equity has inherent power to appoint 
a receiver for a corporation in cases of dissension 
among the directors, officers, or stockholders ;*2 but 
the mere fact that the directors or stockholders of 
a corporation are deadlocked because of an equal 
division of voting power is in itself insufficient to 
warrant the appointment of a receiver.** Howev¬ 
er, a receiver may be appointed where there arc 
such dissensions in its governing body as to make 
it impossible for the corporation to carry on its 
business with advantage to its stockholders,*® or to 
carry it on at all.** A similar rule applies to cases 
of dissension among stockholders,*® and to cases in 


42. N J.—Morse v. Metropolitan SS. 
('o, 102 A 524. 88 N J Eq. ;i25, 
modifying 100 A. 219. 87 N.J Kq 
217—Bull V Iniernationnl Power 
Co. 93 A. 86. 84 N.J Eq 209. 

14a C.J. p 0.55 note 68. 

43. W.Va —"Waifgy v. Jane Lew 
Lumber Co . 72 S.E. 778, 69 W Va. 
6G6-Lani|> v. Homestead Bldfi^. 
Assoe.. 57 S E. 249, 62 W.Va. 56. 

14a C J. p 955 note 69 

44. Colo.—Suindley v. Hendrie, etc., 
.Mff? Co.. 61 P. 600, 27 Colo. 331. 

45. Idaho.—Gibbs v. Morgran, 72 P. 
733, 9 Idaho 100. 

1 la C.J. p 953 note 53. 

46. Or.—Bail lie v. Columbia Gold 
Min. Co., 166 P. 965, 167 P. 1167, &6 

, Or. 1. 

47. Cal.—Mason v. San-Val Oil & 
Water Co., 36 P.2d 616. 1 Cal.2d 
670. 

48. Md.—Davis v. U. S. Electric 
Power, etc., Co.. 25 A. 982, 77 Md. 
35. 

Ohio.—Birch v. Stacey, 29 Ohio N.P.. 
N.S.. 1. 

14a C.J. p 062 note 66. 


49. Kan —Jordan v. Austin Securi¬ 
ties Co., 51 P.2d 38, 142 Kan. 631. 

Ohio.—Birch v. Stacey, 29 Ohio N.P., 
N.S.. 1. 

14a C J. p 953 note 57. 

50. Del.—Frantz v. T«»inploman Oil 
Corporation. 134 A. 100, 15 Del.Ch. 
203. 

51. N.Y.—O'Connor v. Long Island 
Tract. Co., 37 N.Y.S 953, 15 Misc. 
501. 

14a C.J. p 954 note 59 [a]. 

68. Ky.—Oscar C. Wright Co. v. 
Steenman, 71 S.W.2d 991, 254 Ky. 
381. 

53. Ky.—Held Drug Co. v. Salyer, 
105 S.W.2d 625. 268 Ky. 522. 

Pa—Bowman v. Gum, Inc., 184 A. 
258, 321 Pa. 516. 

54. Ala.—Van Antwerp Realty Cor¬ 
poration v. Cooke, 162 So. 97, 230 
Ala 535. 

Cal.—Golden State Glass Corpora¬ 
tion V. Superior Court of Los 
Angeles County, 90 P.2d 75. 

Minn.—McGuire v. Kayscn-McGuire 
Co.. 239 N.W. 616, 617, 184 Minn. 
653, quoting Oorpna Juris. 
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N J - -Elevator Supplies Co v 
Wylde, 150 A. 347, 106 N.J.Eq. 

163—In re New Jersey Refrigerat¬ 
ing Co., 122 A. 832, 96 N.J.Eq. 
215. 

I*a — Hlawati v. Maeder-Hlawatl Co 
137 A. 235, 237, 289 Pa. 233. citing 
Corpus Juris— Schick v. Hood. 30 
Pa.Dist. 584. 19 Pa.Co. 266, 68 

Pittsb.LegJ. 465. 

14a C J. p 955 note 71. 

Deadlock held not shown 

Ill—Hall v. Woods, 156 N.E. 268, 
325 Ill. 114. 

DissensioB, Insolvoaoj, snd other 
facts wurrautlag appolatmeut 

Kan.—Nelson v. United Elevators 
Co.. 223 P. 814, 116 Kan. 567. 

55. Cal.—Boyle v. San Francisco 
County Super. Ct., 170 P. 1140, 176 
Cal. 671. L.R.A.1918D 226. 

66b D.C.—Salts v. Salts Bros.. 84 F. 
2d 246, 65 App.D.C. 393, certiorari 
denied Salts Bros. v. Salts, 57 S 
Ct. 31, 299 U.S. 567, 81 L.Ed. 418. 

Ill.—Merrifleld v. Burrows. 153 111. 
App. 623. 
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which there is no properly constituted governing 
body to control the affairs of the corporation.®^ 
Such a case arises where by disagreement and equal 
division of the directors and members of the corpo¬ 
ration it cannot proceed with its business,®* where 
violent internal dissensions exist and two sets of 
officers are struggling for control,®® or where there 
are two boards each claiming to be the lawful board 
of directors but neither in such possession and con¬ 
trol of the assets and affairs as to afford protection 
and relief to minority stockholders.*® So where the 
corporation is insolvent and has been abandoned by 
its officers and directors, and the complainant shows 
a right to an accounting for misapplication of the 
corporate assets, the court may appoint a receiv¬ 
er,and under a statute authorizing the appoint¬ 
ment of a receiver when the property of a corpora¬ 
tion has been abandoned it has been held that a re¬ 
ceiver may be appointed where the circumstances 
are such that a liquidation of the corporate affairs 
is necessary, even though the property has not been, 
in strict sense, abandoned.*® 

On the other hand, where there is a board of di¬ 
rectors in office in possession or control of the cor¬ 


porate assets and in the exercise of all of the cor¬ 
porate powers and functions, a receiver will not be 
appointed because of the fact that the stockholders 
are so evenly divided that it is impossible for them 
to elect a board of directors at the expiration of the 
term for which the incumbent directors were elect¬ 
ed.** The power under consideration is subject to 
certain limitations, namely, it must be exercised 
with great caution and only for such time and to 
such an extent as may be necessary to preserve the 
property of the corporation and protect the rights 
and interests of its stockholders.** 

§ 1468. At Suit of Creditors 

In a proper case a receiver for a corporation may be 
appointed at the Instance of a creditor, Irrespective of the 
size of his claim, so long as he has a substantial interest 
to protect or his action will promote the interests of 
creditors in general. 

Equity may appoint a receiver for a corporation 
at the instance of a creditor when it appears that 
its officers and directors arc acting, or arc about to 
act, in such manner as to constitute a fraud or 
breach of trust resulting, or reasonably calculated to 
result, in injury to the corporation.*® However, a 


Ky.—Reid Drug: Co. v. Salyer, 105 S. 

W.2d 625, 268 Ky. 622. 

Pa.—Schipper Bros. Coal Mining Co. 
V. Economy Domestic Coal Co, 121 
A. 193, 277 Pa. 366. 

Deadlock, danger to bneineee, and 
other facts held to warrant the ap¬ 
pointment of a temporary receiver 
under a statute authorizing such ap¬ 
pointment “where, in the discretion 
of the court ... it may be 
necessary to secure ample justice to 
the parties.'*—Dynamite Drugs v. 
Kerch. 10 N.E.2d 624, 212 Ind. 568. 

57. Ala.—Van Antwerp Realty Cor¬ 
poration V. Cooke, 162 So. 97, 230 
Ala. 535. 

Colo.—Eureka Coal Co. v. McGowan, 
212 P. 521, 72 Colo. 402. 

Ind.—Dynamite Drugs v. Kerch, 10 
N.E.2d 624, 212 Ind. 568. 

Kan.—Bowen v. Bowen-Romer Flour 
Mills Corporation, 217 P. 301, 114 
Kan. 95. 43 A.L..R. 238. 

X.J.—Elevator Supplies Co. v. 

Wylde, 150 A. 347, 106 N.J.Eq. 168. 
14a C.J. p 955 note 76. 

VseesBity for zeoslvsr must appear 
A court of equity has no Jurisdic¬ 
tion to appoint a receiver for a go¬ 
ing corporation on allegations alone 
showing that the corporation is 
temporarily without officers and di¬ 
rectors, unless it appears that the 
circumstances are such that the con- i 
ditlon thus alleged to exist is one 
amountiag to a condition of extreme | 
necessity, for which complainants 
have no adequate remedy, and hence, 
where complainants control a ma¬ 


jority of the stock, ‘the court has no 
jurisdiction to appoint a receiver, 
complainants being in a position to 
remedy the matter without invok¬ 
ing the power of the court—State 
ex rcl. Priest v. Calhoun, 226 S.W. 

I 329, 207 MoApp. 149. certiorari 

quashed State ex rel. Calhoun v. 
Reynolds. 233 S.W. 483, 289 Mo. 506. 

58. D.C.—Masters v. Hartman, 45 
App.DC, 253. 

59. Ky—Schmidt v. Mitchell, 41 B. 
W 929, 101 Ky. 570, 19 Ky.D. 763, 
72 Am.S.R. 427. 

eo. U S.—Powers v. Blue Grass 
Bldg., etc.. Assoc., C.CKy., 86 F. 
705. 

Ala.—Jasper Land Co. v. Wallis, 26 
So. 659, 123 Ala. 652. 

Xh snit by on# sst of directors to 
enjoin president elected by other 
group from misappropriating corpo¬ 
rate a8.sets and for an accounting, 
court could appoint receiver to pre¬ 
serve corporate assets pending show¬ 
ing as to which board of directors 
was entitled to control property.— 
Sweet v. Continental-Leland Corpo¬ 
ration, C.C.A.Mtch.. 42 F.2d 382. 

61. Ala.—Bridgeport Dev. Co. v. 
Tritsch, 20 So. 16, 110 Ala. 274. 

68. La.—Hart Land & Improvement 
Co. V. Odd Fellows Hall Ass’n, 77 
So. 126, 142 La. 487. 

Tsmporazy snspsnsioB iBsnttolsBt 
Under a statute authorising the 
appointment of a receiver where the 
property of the corporation has been 
abandoned, a temporary suspension 
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of operations will not warrant an ap¬ 
pointment.—Wilkus v Penn -La. Oil 
& Gas Co., 89 So. 310, 49 La 420. 
63. Ala.—^Alabama Coal, etc., Co. v. 
Shackleford, 34 So. 833. 137 Ala. 
224, 97 Am.S.R. 23. 

Minn.—McGuire v. Knyscn-McGuirc 
Co., 239 N.W. 616, 618. 181 Minn. 
553, quoting Corpus Juris. 

66 . Cal.—Golden State Glass Cor¬ 
poration v. Superior Court of Lo» 
Angeles County, 90 P.2d 75. 

Colo.—Eureka Coal Co. v. McGowan, 
212 P. 621. 72 Colo. 402. 

Ind.—Dynamite Drugs v. Kerch, 10 
N.E.2d 624, 212 Ind. 568. 

N.J—Elevator Supplies (?o. v. Wylde, 
160 A. 347, 106 N.J Eq. 163—In re 
New Jersey Refrigerating Co., 122 
A. 832, 95 N.J.Eq. 216. 

Pa.—Schick V. Hood, 30 Pa.Dist. 684, 
49 Pa.Co. 266, 68 PIttsb.Leg.J. 465. 
14a C.J. p 956 note 82. 

Caution in exercise of power gener¬ 
ally see supra 5 1454. 

65w U.S.—Bankers' Mortg. Co. of 
Topeka. Kan., v. Rupp, C.C.A.Kan., 
66 F.2d 992. 

“Mismanagement or misconduct of 
directors, officers, or majority stock¬ 
holders is ground for the appoint¬ 
ment of a receiver where it is shown 
to be gross or fraudulent."'—Mc- 
Dougal V. Huntingdon & Broad Top 
Mountain Railroad 4k Coal Co., 143 
A. 674, 579. 294 Pa. 108. 

Xa a suit by a stookholder and a 
boadboldsr under a bill alleging that 
the affairs of the corporation were 
being mismanaged and the rights of 
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creditor cannot predicate his suit upon acts of mis* 
management occurring prior to his becoming a 
creditor.®® Mere dissension among the stockholders 
or directors of a corporation is not a ground for 
the appointment of a receiver at the instance of a 
creditor, unless it has reached a point where it is 
impossible to carry on the business.®^ A secured 
creditor cannot maintain a receivership proceeding 
without at least showing that the security is be¬ 
ing wasted or is threatened with depreciation to 
such an extent that it has become, or is likely to 
become, insufficient to satisfy the debt.®® 

A person, other than a stockholder, seeking the 
appointment of a receiver for a corporation must 
show*that he has a valid claim against it®® or its 
property.*^® While a creditor's bill will not be dis¬ 


missed merely because of the relatively small size 
of the creditor's claim,or because other creditors 
similarly situated have not joined with him,*^® equi¬ 
ty in the exercise of a sound discretion will not ap¬ 
point a receiver at the instance of a single credi¬ 
tor not having a substantial interest to protect,*^® 
unless such action will promote the interests of 
creditors in general.*^* A court of equity in pass¬ 
ing upon an application for the appointment of a 
receiver should consider the circumstances under 
which the applicant acquired his claim and his pur¬ 
pose in so doing. 7® 

Restrictions on creditor*s rights. A statutory re¬ 
striction*^® or a restriction in the instrument evi¬ 
dencing the debt,*^7 in order to limit the right of a 
creditor to apply for a receivership for the corpo- 


creditors prejudiced, jurisdiction to 
appoint a receiver was conferred.— 
Macon v. L.e Croy, 295 S.W. 81. 174 
Ark. 228. 

JTot wroazfnl act 

The effort of a creditor of a cor¬ 
poration, to protect the assets and 
business by havingr a receiver ap¬ 
pointed pending* an adjudication in 
bankruptcy is not a wrongful act.— 
Hernng-Curtlss Co. v. Curtis**. 200 
N.Y.S. 7, 120 Misc. 733, modilird on 
other grounds 227 N.Y.S. 489, 223 
App.Dlv. 101. 

ee. U.S—Harvey v. Illinois Power 
& Light Corporation, D.C.111., 8 F. 
Supp. 489. 

07. Pa.—McDougal v. Huntingdon & 
Broad Top Mountain llailroad & 
Coal Co.. 143 A. 674, 294 Pa. 108. 

68. U.S.—Hutson v. Long Bell 
Lumbf'r Co., D.C Mo., 1 F.Supp. 
4C8, affirmed, C.C.A., Carson v. 
Long-B.'ll Lumber Corporation, 73 
F.2d 397. certiorari denied 65 S Ct, 
352. 294 U.S. 707. 79 L.Kd 1242, re¬ 
hearing denied 65 S.Ct. 506. 294 U. 
S: 731, 79 L.Kd. 1261. 

Fallnrs to reduce a claim to Judg¬ 
ment is not a valid objection to re¬ 
ceivership proceedings where it ap¬ 
pears that claimant has a lien.— 
Brown v. Cub*i-American Jockey & 
Auto Club. D.C.Fla, 2 F.2d 612. 

69. U.S.—Lee v. Ulcfler A Sons, D. 
C.Pa.. 43 F.2d 364. 

Del.—Shaten v. Volco Cement Corpo¬ 
ration, Ch., 2 A.2d 162—Velcut Co. 
v. TI. S. Wrench Mfg. Co.. 140 A. 
801. 16 Del.Ch. 40. 

N.J.—Sweeney v. Grant Silk Mfg. 
Co., 187 A. 374, 120 N.J.Eq. 607. 
affirming 182 A. 484, 119 N.J.Eq. 
321. 

Pa.—McDougal v. Huntingdon A 
Broad Top Mountain Railroad & 
Coal Co., 143 A. 674, 294 Pa. 108. 

BoudhoUleni 

(1) Holders of bonds and matured 
interest coupons held creditors.— 


Noble v. European Mortgage A In¬ 
vestment Corporation, 165 A. 167, 19 
Del.Ch. 216. 

(2) The holder of unpaid coupons 
of bonds secured by a mortgage giv¬ 
en by defendant corporation is a 
creditor of the corporation.—Rein¬ 
hardt v. Inter-State Tel. Co., 68 A. 
1097. 71 N.J.Eq. 70. 

Person with claim for damages for 
breach of contract is a creditor 
within the meaning of a statute au¬ 
thorizing suits by “creditors."'—^Vel- 
out Co. V. U. S. Wrench Mfg. Co., 140 
A. 801. 16 Del.Ch. 40—14a CJ. p 956 
note 88 fd]. 

Contingent claim 

The mere fact that a person holds 
a claim against an individual which 
may be converted into a claim 
against a corporation, or holds an 
obligation of the corporation as col¬ 
lateral security for such individual 
dciit. docs not make him a creditor 
of the corporation so as to entitle 
him to the appointment of a receiver 
for the corporation.—Lee v. Rlefler 
& Sons, D.C.Pa., 43 F.2d 364. 

One who holds the legal title to, 
and a beneftcial interest in, a debt 
due from a corporation is a cred¬ 
itor.—Ft. Wayne Electric Corp. v. 
Fianklin Electric Corp., 41 A. 666, 
57 N.J.Eq. 16, affirmed 43 A. 659, 58 
N.J.Eq. 643. 

70. Ala.—Alabama, T. A N. Ry. v. 

Tolman. 76 So. 881, 200 Ala. 449. 

71- U.S.—Ramsey v. Home Mortg. 

Co., D.C.N.C., 47 F.2d 621, re¬ 

versed on other grounds, C.C.A.. 

Home Mortg. Co. v. Ramsey, 49 F. 

2d 738. 

N.J.—^Naspo v. Summit Sweets 

Shoppe, 150 A. 199, 106 N.J.Eq. 

49. 

Amount owing to applicant need 
not be determined In determining 
whether person is a creditor.—^Velcut 
Co. v. U. S. Wrench Mfg. Co.. 140 A. 
» 801. 16 Del.Ch. 40. 
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72. U.S.—Ramsey v. Home Mortg. 
Co., DC.N.C., 47 F.2d 621. reversed 
on other grounds, C.C.A.. Home 
Mortg. Co. V. Ramsey. 49 F.2d 738. 
73- N.J.—Tachna v. Pressed Steel 
Car Co., 164 A. 413. 112 N.J Eq. 
411. reversing 163 A. 806, 112 N.J. 
Eq. 174. 

74. N.J.—Jennings v. Studebaker 
Corporation. 165 A. 631, 112 N.J. 
Eq. 691. 

75. U.S.—Home Mortg. Co. v. Ram¬ 
sey, C.C.A.N.C., 49 F.2d 738, re¬ 
versing, D.C., Ramsey v. Home 
Mortgage Co., 47 F.2d 621. 

78. Beqnirement of foreCloenre 
A secured creditor is not precluded 
from seeking the appointment of a 
receiver by a statute requiring the 
foreclosure of the security before 
bringing suit to collect the debt.— 
Sweeney v. Grant Silk Mfg. Co., 182 
A. 484. 119 N.J.Eq, 321, affirmed 187 
A. 374, 120 N.J.Eq. 607. 

77. Restriotionc in mortgages 
curing notes 

(1) Where a series of negotiable 
notes or bonds is held by various in¬ 
dividuals, and secured by a trust 
mortgage or deed of trust, if the 
notes or bonds contain no restric¬ 
tion, either directly or by proper ref¬ 
erence to the mortgage or deed, 
against action thereon, a holder may 
maintain a separate action and in a 
proper case may obtain the appoint¬ 
ment of a receiver, regardless of any 
restrictions contained in the trust 
instruments.—Snyder v. Yakima 
Finance Corporation, 25 P.2d 108, 174 
Wash. 499. 

(2) A suit by a bondholder of a 
corporation to throw it into insol¬ 
vency and administer its assets for 
the benefit of all of its creditors is 
not a suit to collect the delit evi¬ 
denced by the bond and secured by a 
mortgage, within the provision of 
the mortgage that no holder or 
holders of any less proportion than 
twenty-Ave per cent of the total 
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ration, must be binding^ on the creditor and applica¬ 
ble to such proceedings. 

§ 1469. ■ ■ Failure or Refusal to Pay Debts 

The mere failure or refusal of a corporation to pay 
Its debts Is not of Itself sufficient to Justify an applica¬ 
tion by a creditor for a receiver. 

The mere failure or refusal of a corporation to 
pay its debts is not of itself sufficient to justify an 
application by a creditor for a receiver,'^* particu¬ 
larly if the corporation is sol vent,or is a going 
concern running harmoniously and with its whole 
machinery intact, even though there is an allega¬ 
tion of insolvency,*® and even though, under such 
circumstances, other creditors may be proceeding to 
collect their claims through the ordinary course of 
judgments and execution.*^ 


§ 1470. —— Simple Contract and Judgment 
Creditors in General 

As a general rule, In the absence of statute, a sim¬ 
ple contract creditor without any Interest In, or lien on, 
the property has no right to the appointment of a re¬ 
ceiver. He must first reduce his claim to Judgment and 
exhaust his legal remedies thereon. 

Unless some exceptional equity is present,** a 
simple contract creditor without any interest in, or 
lien on, the property, generally speaking, has no 
right, in the absence of statute, to the aid of a 
court of equity to take charge of assets of a corpo¬ 
ration for the purpose of applying them to the pay¬ 
ment of its debts,** where the corporation itself 
does not consent thereto.*^ He must first reduce 
his claim to judgment®* and exhaust his legal reme¬ 
dies thereon, that is, he must show the return of 
an execution thereon unsatisfied in whole or in 
part,*® unless it appears that the suing out of an 


amount in value of the outstanding 
bonds or coupons secured thereby 
shall be entitled to institute any pro¬ 
ceeding to foreclose the mortgage, or 
to execute the trust, or for the ap¬ 
pointment of a receiver, or for any 
other remedy under the mortgage — 
Reinhardt v, Inter-State Tel. Co., 63 
A. 1097, 71 N.J.Bq. 70. 

Sale of secnxlty as satisfaction 
A receivership suit is not barred 
by a clause providing that a sale of 
the security should operate as a full 
satisfaction.—Alabama, T. & N. Hy. 
V. Tolman, 76 So 381, 200 Ala. 449. 
Votico of default 

An agreement by the bolder of a 
note not to apply for a receiver 
without giving notice of default 
merely restricts the holder’s rights 
after default and does not in any 
way limit his right to apply for a 
receiver before default.—Garr v. 
Kelly-Sprlngfleld Tire Co., 176 A. 
85. 117 N.J.Kq. 362. 

78. Or.—Henderson v. Tillamook 
Hotel Co., 148 P. 67, 149 P. 473, 76 
Or. 379. 

Tex—Brenton v. Pock, 87 S.W. 89S, 
39 Tcx.Clv.App. 224. 

14a C.J. p 956 note 84. 

79. Tex.—Brenton v. Peck, supra. 
14a C.J. p 956 note 85. 

80. Ohio.—Moss Nat. Bank v. Lake¬ 
side Co.. 19 Ohio Cir.Ct 365. 10 
Ohio Cir Dec. 542. 

81> Ohio.—Moss Nat. Bank v. Lake¬ 
side Co., supra. 

Tex.—Brenton v. I'eck, 87 S.W. 898, 
39 Tex.Civ.App. 224. 

88 . Ill.—Pearson v. Tucson Farms 
Co., 204 lll.App. 276. 

83L U.S.—Lincoln Printing Co. v. 
Middle West Utilities Co., CC.A 

Ill., 74 P.2d 779, affirming. D.C., 6 
F.Supp. 663, and certiorari denied 
Poliak v. McCulloch, 65 S.Ct. 669, ; 


295 US 746, 79 L Ed. 1691--Tru8- 
tees System Co. of Pennsylvania v. 
Payne, C.C.A.Pa., 66 F.2d 103— 
H<ime Mcirtg. Co. v. Ramsey, CC 
A.NC., 49 F.2d 738, reversing. D 
C, Tiamsoy v. Home Mortgage Co., 
47 F.2d 621—Lee v. Riefler & Sons, 
DC.Pa, 43 F2d 364—Woodford v 
Inter Ocean Refining Co., C.C.A 

111., 6 F.2d 68—Harvey v. Illinois 
Power & Light Corporation, DC 

111., 3 F.Supp. 489—Hutson v. Long 
Bell Lumber Co, D.C Mo., 1 F. 
Supp. 468, affirmed, C.C.A., Carson 
v. l^ong-Bell Lumber Corporation, 
73 P 2d 307, certiorari denied 65 S 
Ct. 352, 294 U.S. 707, 79 L.Ed 124? 
rehearing denied 55 S.Ct. 506, 294 
U.S. 731, 79 L.Ed. 1261. 

Ala,—People’s Auto Co. v. Manufac¬ 
turers’ Finance A. Corp., 147 So 
143, 146. 226 Ala. 370, citing Cor- 
pus Juris. 

Cal.—Stock & Bond Guarantee Co. v. 
Superior Court in and for Los 
Angeles County, 291 P. 689, 108 
Cal.App. 360. 

D C.—Woodhouse v. Burling, 76 P. 

2d 446, 64 App.D.C. 196. 

III.—Pearson v. Tucson Farms Co., 
204 IllApp. 276. 

Mich.—Edison v. Pleckenatein I*ump 
Co., 228 N.W. 705. 249 Mich. 234 
Pa.—Kornfleld v. Mentor Building & 
Loan Ass'n, 184 A. 20, 321 Pa 
314. 

S.D.—Baird v. Agriculturnl Credit 
Corporation, 253 N.W. 164, 64 S.D. 
456. 

Tex.—Lucas v. Wooldridge, Civ.App.. 
102 S.W.2d 453. 

14a C.J. p 956 note 90, p 957 note 91 

Beasons for rule 

(1) “An unsecured simple con¬ 
tract creditor has, in the absence of 
statute, no substantive right, legal 
or equitable, in or to the property 
of his corporate debtor.’’—Trustees 
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System Co. of Pennsvlvania v 
Payne, C C.A.Pa., 65 F 2d 103, 106. 

(2) Other reasons see 14a C.J. P 
957 note 91 [a]. 

A statute deflalng the scope of a 
court’s Jurisdiction, and conferring 
upon su<*h court the jurisdiction and 
powers of a court of chancery so far 
as It relates to the supervision and 
control of corporations, does not 
give a simple contract creditor the 
right to have a receiver appointed.— 
Kurnfield v. Mentor Building & Loan 
Ass’n, 184 A. 20, 321 Pa. 314. 

84. U.S.—First Nat. Bank v. St**w- 
art Fruit Co., D C Cal , 17 F 2d 
621—Leary v. Columbta River & 
P. S. Nav, Co., C.C.Wash., 82 F 
776. 

Waiver of objection that plaintiff.*' 
are simple contract credilurs see 
infra » 1473. 

85. DC—Woodhouse v. Burling, 7f» 
F.2d 446, 64 App.DC. 196—.Iordan 
V. La! robe, 67 F.2d 255, 62 App.D 
C. 296. 

88. U.S —Lee v. Riefler & Sons, D 
C Pa., 43 F 2d 364—Hutson v. Lonu 
Bell Lumber Co., D C.Mo., 1 F 
Supp. 468, affirmt'U, C.C’.A., Carson 
V. Long-Bell Lumber Corporal loi,, 
73 F2d 397, certiorari denied 55 
S.Ct. 352. 291 US. 707, 79 L.Ed 
1242, rehearing denied 55 S Ct. 606. 
294 U.S. 731. 79 L.Ed. 1261. 

Cal.—Stoek & Bond Guarantee Co. v. 
Superior (’ourt in and for Los 
Angeles County, 291 P. 589, 108 
Cal.App. 360—Delaney Producing 
Co. v. Crystal I'etroleum I’roducts 
Corp., 264 P. 521. 88 Cal.App. 784. 
Mich—Edison v. Fleckensteln Pump 
Co.. 228 N.W. 705, 249 Mich. 234. 
Pa.—^Kornfleld v. Mentor Building & 
Loan Ass’n. 184 A. 20, 321 Pa. 314 
—McDougal V. Huntingdon & 
Broad Top Mt. R. R. A C< Co.. 



19 O.J.S, 


CORPOnATIONS 


§ 1471 


execution would be an idle ceremony.®'^ This re¬ 
quirement is not satisfied by the fact that another 
creditor has secured a judgment and failed to col¬ 
lect the same by execution.®® A receiver should not 
be appointed at the instance of a simple contract 
creditor merely to prevent the corporation from dis¬ 
posing of its unencumbered property, on the theory 
that such conduct will put it beyond its power to re¬ 
sort to such property to satisfy the judgment which 
is sought on an unsecured debt.®® 

Statutes authorizing a “creditor” to maintain a 
suit for a receivership have been construed as not 
being limited to judgment or lien creditors, but as 
embracing as well general or simple contract credi¬ 
tors,®® or, as a general rule, all persons, other than 
tort claimants, entitled to share in a distribution of 
assets.® 1 However, such construction will not be 
applied in such a manner as to permit a simple con¬ 
tract creditor to secure the appointment of a re¬ 
ceiver without a showing of injiiry,®^ and a person 
whose claim is of doubtful validity may be required 
to establish his claim at law.®® Regardless of the 
proper interpretation of the word creditor, a per¬ 


son who is at once a stockholder and a creditor may 
apply for the appointment of a receiver, under a 
statute authorizing the appointment of a receiver 
at the instance of any stockholder or creditor, with¬ 
out reducing his claim to judgment.®* 

§ 1471. -Insolvency 

Subject to certain exceptions and quaiifications, a 
receiver generaily cannot be appointed for a corporation 
at the suit of creditors hoiding mere iegal ciaims not re¬ 
duced to Judgment or secured by a direct lien, even 
though the corporation is insolvent. 

In the absence of a contrary statutory provision 
and subject to certain exceptions and qualifications, 
a receiver cannot be appointed for a corporation, 
even though it is insolvent, at the suit of creditors 
holding mere legal claims not reduced to judgment 
or secured by any direct lien,®® nor will an allega¬ 
tion of fraud oliviate the objection which is raised 
by this rule.®® The rule, it is said, should be en¬ 
forced in the federal courts notwithstanding a dif¬ 
ferent practice may be authorized by the state stat¬ 
ute.®^ 


143 A. 674, 681, 294 Pa. 108. cit- 
InfiT Corpus Juris. 

W Va —Ilainey v. Prooport Smoko- 
losa Coal etc., Co., 58 WVa 424, 62 
SK 528. 

14a C J p 967 note 91. 

A Statute rsgnirlaff tbs recovery 
of a Judjinent and the return of an 
execution un.sali.«'flcd as a prerocjui- 
site to the appointment of a receiver 
must l»c complied with —Fondtosa 
Highlands v. Paramount Develop¬ 
ment Co. 248 N W 131, 212 Wis. 163 

87. U S.—Snffe v. Memphis & D R, 

Co , Ark, 8 S Ct. 887. 125 U S 

361, 31 694 

14a C.J. p 959 note 24 [dj. 

Where corporation Insolvent see in¬ 
fra 8 1471. 

88. DC.—Woodhouse v Hurling:. 76 
F.2d 446. 64 App.D.C. 196. 

89. Colo—International Trust Co. v. 
United Coal Co.. 60 P. 621, 27 
Colo. 246. 83 Am S.K. 59. 

111.—Younts V. Riitan, 69 lll.App. 513. 
Muss.—Pond V Framinifham, etc, R. 

Co., 130 Ma.ss. 194. 

N.Y. -Adec v. Bigler, 81 N.Y. 349. 
14a C.J. p 957 note 93. 

90. US — Puscy & Jones Co. v. 
II.an.sson. C.C.A.Del., 279 F. 488. 
affirming, D.C., Hanssen v. Pusey 
& Jones Co , 276 F. 296. Certiorari 
granted 43 S.Ct. 13. 260 U.S. 712, 
67 L<.Ed. 476, reversed on the 
ground that a remedial right to 
proceed in a federal court cannot 
be enlarged by a state statute 43 
S.Cl. 454, 261 U.S. 491, 67 L.Ed. 
76:i—Hutson V. Long Bell Lumber 
Co., D.C.Mo., 1 F.Supp. 468. af¬ 


firmed. C C.A., C.arson v. Long-Bell 
Lumber Corporation, 73 F.2d 397, 
certiorari denied 55 S.Cl 352, 294 
US 707. 79 L.Ed. 1242, rchtaring 
denied 55 S Ct. 506, 294 US. 731, 
79 LKd 1261. 

Del --Velcut Co V U. S. Wrench 
Mfg. Co. 110 A. 801, 16 DelCh 
40—Mackenzie Oil Co v. Omar Oil 
& C.as Co . 120 A 852, 14 Del Ch 
36—Sill V Kentucky Coal & Tim¬ 
ber Development Co., 97 A. 617, 
11 DeU:h. 93. 

Reason for ml# 

"If the provisions of the stat¬ 
ute are to be enjoyed by creditors, 
that class who are most, if not en¬ 
tire! v to be benefited by it. are the 
creditors who have neither Judg¬ 
ment nor lien. This being so, it 
follows that, instead of finding any¬ 
thing in the statute tending to re¬ 
strict the meaning of the word ‘cred¬ 
itor,’ every consideration woirid sug¬ 
gest that the term be allowed its 
full general scope ”—Mackenzie Oil 
Co. v. Omar Oil & Ga.s Co. 120 A. 
852, 855, 14 Del.Ch. 86. 

91. N.J —Gallant v Fashion Piece 
Dye Works, 174 A. 248, 116 N.J.Eq. 
483. 

Ouarantor of corporation’s debt, 

who has not paid debt, is not "cred¬ 
itor" qualified to file bill under stat¬ 
ute, since until he pays the debt he 
18 not entitled to a dividend.—Gal¬ 
lant V. Fashion Piece Dye Works, 
supra. 

98. U.S.—Hutson v. Long Bell 
Lumber Co., D.C.Mo., 1 F.Supp. 
468. affirmed, C.C.A., Carson v. 
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Long-Bell Lumber Corporatlon, 73 
P 2d 397, certiorari denied 55 S.Ct. 
352. 294 U.S. 707, 79 I..Ed. 1242. re¬ 
hearing denied 55 S (H. 506, 294 U 
S. 731, 79 LEd. 1261. 

93. N.J.—Jennings v. Studebaker 
Corporation, 165 A. 631, 112 N.J. 
Kq. 591. 

94. La—In re Leidigh-Dalton Lum¬ 
ber Co., 66 So 390. 136 La 39. 

14a C.J. p 956 note 88 lb] 

95. US—Hardy v. North Butte 
Mining Co, DC.Mont, 20 F 2d 967, 
reversed on another ground, C C. 
A , 22 F 2d 62—Hutson v Long 
Bell Lumber Co. D.C Mo., 1 P 
Supp 468, affirmed, C.C A , Carson 
v. Long-Bell I.,umber Corporation. 
73 F 3d 397. certiorari denied 55 
S.Ct, 352, 294 US. 707. 79 Ju.Ed 
1242, rehearing denied 55 S.Ct. 506. 
294 US 731, 79 L.Ed. 1261. 

Ala.—Pioplo's Auto Co, v. Manufac¬ 
turers’ Finance Acceptance Corpo¬ 
ration. 147 So. 145, 147, 226 Ala. 
370. citing Corpus Juris. 

Cal.—Delaney Producing & Refining 
Co V Crystal Petroh'uni Products 
Coiporation. 261 P. 521, 88 Cal. 
App. 784. 

Ohio'-American Fruit & Steamship 
Co V. Dox, 4 Ohio N.r.,N.S., 155. 
14a C J. p 957 note 96. 

Insolvency as ground for appoint¬ 
ment of receiver at instance of 
CT editors and others see supra §§ 
1458-1460. 

96. N.Y.—Adee v. Bigler, 81 NY. 
349. 

97. U.S.—Pusey & Jones Co v. 
Hanssen. Del.. 43 S.Ct. 454, 261 U. 
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On the other hand, a receiver may be appoint¬ 
ed at the instance of a simple contract creditor 
where the corporation is hopelessly insolvent, so 
that the recovery of a judgment and the levying of 
an execution would be futile,®® or where the assets 
of an insolvent corporation which such creditor is 
entitled to have applied in satisfaction of his de¬ 
mands will probably be lost or fraudulently disposed 
of by improvident or corrupt officers, and he has no 
adequate remedy at law,®* or where the corporation 
is not only insolvent but has ceased to do business, 
and has been abandoned by its officers and direc- 
tors.i Where liability is admitted and defendant 
had executed a mortgage to secure its debts, includ¬ 
ing that of complainant, the conditions of the rule 
of equity jurisdictions requiring an acknowledged 
debt or one established by judgment and an interest 
in or lien upon the property are sufficiently complied 
with.® 

In some jurisdictions, as appears in § 1460 supra, 
under the trust fund doctrine the recovery of a 
judgment is not a prerequisite to the appointment 
of a receiver for an insolvent corporation. 

Under statute. According to some authorities, 
where a statute declares that a receiver may be ap- * 


pointed for a corporation which is insolvent, the ap¬ 
pointment may be justified at the instance of the 
general creditor without judgment or express lien, 
no other conditions than those prescribed by the 
statute being necessary,® and the doctrine that 
where there is a complete and adequate remedy at 
law a receiver should not be appointed does not ap¬ 
ply,^ but there is contrary authority.® 

§ 1472. Waiver of Right to Appointment 

The right to the appointment of a receiver may be 
lost by waiver or estoppel. 

The right to the appointment of a receiver may 
be lost by waiver or estoppel.® Although there is 
authority to the contrary,^ it has been held that a 
stockholder’s participation, as a corporate officer 
or director, in the wrongful acts relied on as a 
ground for the appointment of a receiver, will not 
preclude the granting of relief.® 

A statute authorizing the appointment of a re¬ 
ceiver at the instance of “any” stockholder or cred¬ 
itor has been construed as not abolishing all de¬ 
fenses or pleas to the capacity of a stockholder or 
creditor to maintain an action for the appointment 
* of a receiver.® 


S. 491. 67 L.Ed. 763. reversingr. 
C.C.A., 279 P, 488, affirmlngr. DC, 
Hanssen v. Puaey & Jones Co., 276 
F. 296, and certiorari ar&nled 43 
S.Ct. 454. 260 U.S. 712, 67 Ii.Ed. 
476. 

14a C.J. p 967 note 98. 

98. U.S.—Brown v. Cuba-Amerlcan 
Jockey & Auto Club. D.C.Fla., 2 
F.2d 612—lilon Bonding: & Surety 
Co. V. Karatz, C.C.A.Minn.. 280 F. 
532, certiorari g:ranted 43 S.Ct. 90, 
260 U.S. 713, 67 L.Ed. 477. 

99. U S.—Hackler v. Farm & Home 

Saving:s & Loan Ass’n, D.C.Mo.. 6 
F.Supp. 610, 613, citing: Corpus 

Juris, and appeal dismissed, C.C. 
A., 73 P.2d 999. 

Ala.—People’s Auto Co. v. Manufac¬ 
turers* Finance Acceptance Corpo¬ 
ration. 147 So. 145. 147. 226 Ala. 
370, citina Corpus Juris. 

14a C.J. p 957 note 1. 

A bill charglagr violatloa of trust, 
eouspiracy, and fraud for the pur¬ 
pose of despoiling: defendant, and dis¬ 
sipation and concealment of its as¬ 
sets, does not come within the rule 
reQuirincf Judgment and execution re¬ 
turned unsatisfied.—Merchants* Nat. 
Bank v. Chattanooga Constr. Co., C. 
C.Tenn.. 53 F. 314. 

Creditor with sguitabla lisa held 
entitled to appointment of receiver 
pendente lite where property subject 
to lien was in danger of being placed 
beyond his reach and corporation 
was insolvent.—^Irish v. Bahner, Tex. 


Clv.App., 109 S.W.2d 1023, error dis¬ 
missed. 

1. S.D.—Shoen v. Sioux Falls Gas 
Co., 261 N.W. 393, 896, 63 S.D. 627. 
citing Corpus Juris. 

14a C.J. p 958 note 3. 

8 . U S.—Tompkins Co. v. Catawba 
Mills. C.C.S.C., 82 F. 780. 

3. Kan.—Emmett State Bank v. 
Emmett Farmers* Union Co-op. 
Elevator & Mercantile Co., 227 P. 
257, 116 Kan. 550. 

Okl.—Grant Drilling Co. v. Rebold, 
75 P.2d 172, 181 Okl. 479—-Menager 
v. Exchange Nat. Bank of Tulsa, 
15 P.2d 35. 159 Okl. 278—Illinois 
Refining Co. v. Illinois Oil Co.. 264 
P. 904, 130 Okl. 27. 

Wash.—Snyder v. Yakima Finance 
Corporation, 25 P.2d 108, 174 Wash. 
499—Smith v. Solomon Valley 
Dredging Co.. 264 P. 1009, 147 

Wash. 69. 

14a C.J. p 956 note 88 [e], p 958 
note 5. 

Construction of "creditor** in receiv¬ 
ership statutes generally see supra 
S 1470. 

Statute declaring assets constitute 
trust fund see supra 9 1460. 
Judgasat creditor without czccutiou 
Where creditors obtained Judgment 
against corporation. Judgment was 
unsatisfied, and corporation was in¬ 
solvent and owned property which 
apparently was subject to claims of 
its creditors, refusal to appoint re¬ 
ceiver for corporation*s assets upon 
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creditors* demand was error even 
though no execution had been issued 
on the Judgment.—^Kreide v. Inde¬ 
pendence League of America. 62 P.2d 
1101. 188 Wash. 376. 

4. Ind.—Sheridan Brick Works v. 
Marion Trust Co., 61 N.E. 666. 157 
Ind. 292, 87 Am.S.R. 207. 

Okl.—Illinois Refining Co. v. Illinois 
Oil Co.. 264 P. 904, 130 Okl. 27. 
Wash.—Snyder v. Yakima Finance 
Corporation, 25 P.2d 108, 174 

Wash. 499. 

5. Cal.—Delaney Producing Co. v. 
Crystal Petroleum Products Corp, 
264 P. 521. 88 Cal App. 781. 

N.D.—Baird v. Agricultural Credit 
Corporation, 263 N.W. 164, 64 N. 
D. 456. 

6 > Mans.—Fennell v. J. Comer Jones 
Power & Pump Co., 170 N.E. 453, 
270 Mass. 482. 

14a C.J. p 963 note 46. 

7- Ill.—Hyde Park Gas Co. v. Ker- 
ber, 6 Ill.App. 132. 

14a C.J. p 94 9 note 27. 

8 . Pa.—Franklin Nat. Bank v. Ken- 
nerly Coal A Coke Co., 150 A. 902, 
300 Pa. 479. 

Beason for ruls 

The relief granted Is not personal, 
but in the interests of all the stock¬ 
holders.—Franklin Nat. Bank v. Ken- 
nerly Coal 6b Coke Co., supra. 

9. La.—Gordon v. Business Men*B 
Racing Ass’n, 76 So. 735. 141 La. 
819, L.R.A.1917F 700. 
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§ 1473. Waiver of Objectioni and Consent to 
Appointment 

a. By corporation 

b. By other parties in interest 

a. By Corporation 

s 

A corporation may consent to the appointment of a 
receiver, so that It cannot aubaequently object to the 
validity of the appointment, provided the court making 
the appointment had Jurisdiction of the subiect matter 
and the parties. Waiver or consent cannot be predicat¬ 
ed upon the unauthorized action of the president or a 
stockholder. 

Although jurisdiction to appoint a receiver for a 
corporation cannot be conferred by consent of the 
parties,!® a corporation may waive its right to man¬ 
age its affairs and consent to the appointment of a 
receiver,!! and when it does so it cannot afterward 
object to the validity of the appointment,!^ provid¬ 
ed the court making the appointment had jurisdic¬ 
tion of the subject matter and the parties.!^ The 
rule is not confined to suits by creditors, but has 
been applied in suits by stockholders also.!^ Such 
waiver and consent may be founded on long contin¬ 


ued acquiescence in the administration of the affairs 
of the corporation by the receiver.!® It is generally 
held that the objection that creditors have not re¬ 
duced their claims to judgment and that no execu¬ 
tion has issued and been returned nulla bona is one 
which the corporation may waive.!® An interven¬ 
ing stockholder or creditor,!*^ at least a creditor 
whose judgment was entered subsequent to the ap¬ 
pointment,!* cannot object to the validity of an ap¬ 
pointment because complainant has not reduced his 
claim to judgment and had an execution returned 
unsatisfied where the corporation itself makes no 
such objection or waives such objection. 

Authority. The president has no power, without 
the authority of the directors or stockholders, to 
consent to the appointment of a receiver,!* for the 
purpose of winding up the corporate affairs.*® 
Waiver or consent cannot, of course, be predicated 
upon the action of a single stockholder, not acting 
for the corporation.*! 

b. By Other Parties in Interest 

Stockholders may lose their right to object to the ap¬ 
pointment of a receiver by waiver or estoppel. 


10. Cal.—Blllott v. San Bernardino 
County Super.Ct., 145 P. 101, 168 
Cal. 727. 

Ohio.—Michlitan State IndUBtriea v. 
Pifloher Hardware Co., 197 N.E 
786. 60 Ohio App. 153. 

WVa.—Nolan v. Guardian Coal & 
Oil Co., 194 S.E. 347. 

Friendly or collusive proceedinf^s see 
Bupra S 1464. 

Gonaeat given under a mlaappre- 
henalon as to the nature of the re¬ 
ceivership sought will not operate 
as a waiver of an objection that 
complainants have not brought them¬ 
selves within any of the provisions 
of a statute authorizing the appoint¬ 
ment of a receiver for a corporation 
in certain cases.—Schindler v. 
George Uingler & Co., 200 N.Y.S. 692. 
206 App.Div. 217. 

11. U.S.—In re Paramount-Publix 
Corporation, D.C.N.Y., 10 F.Supp. 
604—Atwater v. Community Fuel 
Corporation, D.C.N.Y., 291 F. 686. 

14a C.J. P 962 note 36. 

la. N.T.—People v. Globe Mut. L. 
Ins. Co., 60 How.Pr. 57. 

A corporation is subject to szsr- 
eiss of all powsrs possessed by the 
court in receivership cases when It 
consents to the appointment of a re¬ 
ceiver.—Beet Growers Sugar Co. v. 
Columbia Trust Co., C.C.A.ldaho, 3 F. 
2d 766. 

13. U.B.—^People's-Pittsburgh Trust 
Co. v. Hirsch, C.C.A.Pa., 65 F.2d 
972. 

Colo.-—Woods V. Capitol Hill State 
Bank, 199 P. 964, 70 Cola 221. 


Ind —Jefferson Park Realty Corpora¬ 
tion v. Kelley Glover & Vale, 
App.. 12 N.E.2d 977. 

Or—State v. Almeda Consol. Mines 
Co.. 212 P. 789, 107 Or. 18. 

14. Ind.—Thayer v. Kinder, 89 N.B. 
408, 90 N.E. 323. 45 Ind.App. 111. 

Pa.—Line v. Carlisle Mfg. Co., 6 Pa 
Diet. 642. 18 Pa.Co. 370. 

14a C.J. p 963 note 40. 

15. Ind.—Jefferson Park Realty Cor¬ 
poration v. Kelley Glover & Vale, 
App., 12 N.E.2d 977. 

13. U S.—Miller v. Pyrites Co., C.C. 
A.Md., 71 P.2d 804, certiorari de¬ 
nied 55 S.Ct. 121, 293 U.S. 604, 75 
L.Ed. 696, rehearing denied 55 
S.Ct. 208, 293 US. 632, 79 L.Ed. 
717. Certiorari denied Merrell v. 
Pyrites Co., 66 S.Ct. 121, 293 U.S. 
604, 79 L.Ed. 696, rehearing denied 
66 S.Ct. 208, 293 U.S 632. 79 L.Ed. 
717—People's-Pittsburgh Trust Co. 
V. Hirsch. C.C.A.Pa., 65 F.2d 972 
—^Kingsport Press v. Brief English 
Systems, C.C.A..N.Y., 54 F.2d 497. 
certiorari denied Owen v. Kings¬ 
port Press. 52 S.Ct. 497, 286 U.S. 
646, 76 L.Ed. 1282—First Nat. 

Bank v. Stewart Fruit Co., D.C. 
Cal., 17 F.2d 621—Field v. Kan¬ 
sas City Refining Co., C.C.A.Mo., 
9 F.2d 218, certiorari denied 46 S. 
Ct. 489, 271 U.S. 676, 70 L.Bd. 1146 
—Manhattan Rubber Mfg. Co. v. 
Lucey Mfg. Co., C.C.A.N.Y., 5 P. 
2d 39—Birmingham Trust & Sav¬ 
ings Co. V. Atlanta, B. ft A. Ry. 
Co., D.C.Ga., 271 P. 731. 

Colo.—Woods V. Capitol Hill Slate 
Bank. 199 P. 964. 70 Colo. 221. 

14a C.J. p 962 note 88. 
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“Where the end sought is the 
liquidation of the assets of an In¬ 
solvent corporation and their equi¬ 
table distribution among creditors, 
courts of equity upon the application 
of a simple contract creditor with 
the consent of the corporation have 
assumed Jurisdiction."—Shoen v. 
Sioux Falls Gas Co., S.D., 261 N.W 
393, 396. 

Such procedure Is not fraudulent 

U.S—Lincoln Printing Co. v. Middle 
West Utilities Co., C C.A Ill, 74 
F.2d 779, affirming, D C., 6 F Supp. 
663, and certiorari denied Poliak 
v. McCulloch, 55 S.Ct. 659. 295 U.S. 
746, 79 LEd. 1691. 

17. Colo.—Woods V. Capitol Hill 
State Bank, 199 P. 964. 70 Colo. 
221 . 

1 & U.S.—Enos V. New York ft O. R. 
Co., C.C.N.Y.. 103 P. 47. 

19. La.—Saxon v. Southwestern 
Brick, etc., Co., 37 So. 540, 113 La. 
637. 

14a C.J. p 963 note 41. 

80. U S.—^Walters v. Anglo-Ameri¬ 
can Mortgage ft Trust Co., C.C. 
Neb.. 50 F. 816. 

Del.—Bruch v. National Guarantee 
Credit Corporation, 116 A. 738, 13 
Dcl.Ch. 180. 

14a C.J. p 946 note 7. 

81. U S.—Nottebaum v. Leckie, C.C. 
A.N.J., 31 F.2d 556, certiorari de¬ 
nied Guaranty Trust Co. of New 
York v. Noxom Chemical Products 
Co., 50 S.Ct. 17. 280 U.S. 658, 74 
L.Ed. 613. 
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A stockholder by intervening in a creditor's suit 
for the appointment of a receiver and approving of 
the proposed appointment may be estopped from 
subsequently attacking the jurisdiction of the 
court.22 So a stockholder cannot be permitted to 
question the validity of a receiver's appointment 
where he joins in the application made by the re¬ 
ceiver for authority to sell the assets of the corpo- 
ration.23 A stockholder who is guilty of laches and 
acquiesces in the action of the corporation in per¬ 
mitting an appointment of a receiver cannot he al¬ 
lowed to question the jurisdiction of the court ap¬ 
pointing the receiver.2* It has also been held that 
a stockholder cannot object to the sufficiency of the 
complaint under which a receiver is appointed 
where the corporation has consented to the appoint¬ 
ment,25 at least where he is guilty of laches and the 
rights of innocent persons would be adversely af- 
fected.25 An objection to the jurisdiction of the 

2. PROCEEJUNGS 

§ 1474. Nature of Proceedings 

The proceedings for the appointment of a receiver 
of an Insoivent corporation are, except as controlled by 
statute, equitable and Judicial, and, where brought under 
a statute contemplating the winding up of the corpora¬ 
tion, they have been said to be comparable to quo war¬ 
ranto. 

In the absence of contrary provisions of a stat¬ 
ute, a proceeding for the appointment of a receiver 
for an insolvent corporation is an equitable one,29 
and the appointment of a receiver is a judicial act, 
the right to name him being in the court and not 
in the stockholders.^o However, where the pro¬ 


court to appoint receivers for any property of a 
corporation other than that upon which the com¬ 
plaining creditors claim a lien should be taken in 
limine, and is waived when not raised until after 
a decree authorizing receivers to sell all the corpo¬ 
rate property.27 On the other hand, it has been 
held that, whei*e an objection was raised in an ac¬ 
tion of assumpsit that a receiver had been appointed 
and should have been made a party to the suit, and 
plaintiff acquiesced in the view of the court that 
such action should have been taken and the case 
passed for the term, and subsequently the case 
was noticed for hearing and a trial had and judg¬ 
ment obtained, it not appearing that plaintiff was 
aware of the disqualification of the judge who ap¬ 
pointed the receiver, he was not estopped on a bill 
in aid of execution to attack the jurisdiction of the 
court, and the right so to attack it was not waived.29 

m Appointment 

ceeding is statutory and with a view to winding up 
the insolvent corporation, it has been said to be in 
the nature of quo warranto although in cquity^i and 
also has been likened to a probate proceeding.22 
Further, a statutory proceeding, in which the ob¬ 
taining of a judgment and the return of an execu¬ 
tion unsatisfied as a condition precedent are un¬ 
necessary, is to be distinguished from a creditors’ 
bilL93 In the absence of statute, a suit in equity 
cannot be maintained merely for the appointment of 
a receiver but the appointment must be sought as an 
incident to some final relief. 2 * 


aa. us.—Miller v. Pyrites Co.. C. 
C.A.Md , 71 F.2d 804, certiorari de¬ 
nied 55 S.Ct. 121. 293 U.S. 604. 75 
L.Ed. G96, rehearing denied 55 S. 
Cl. 208, 293 U.S. 632. 79 L.Ed. 717. 
Certiorari denied Merrell v. Pyrites 
Co.. 66 set. 121, 293 U.S. 604, 79 
L.Ed. 696. rehearing denied 55 
S.Ct. 208. 293 U.S. 682, 79 L.Ed. 
717. 

aa. N.Y.—Battershall v, Davis, 81 
Barb. 323. 

a4. Minn—^Northwestern Nat. Bank 
V. Mickelson-Shapiro Co., 159 N.W. 
948, 134 Minn. 422. 

as. Or.—State v. Almeda Consol. 
Mines Co., 237 P. 3. 116 Or. 373. 

aa. Or.—State v. Almeda Consol. 
Mines Co., 212 P. 789. 107 Or. 18. 

a?. U.S.—Temple v. Glasgow, Va,, 
80 F. 441. 25 G.C.A. 640. 

14a C.J. p 963 note 44. 

as. Mich.—^Davls Colliery Co. v. 
Charlevoix Sugar Co., 118 N.W. 
929, 155 Mich. 228. 


aa. Conn.—Beach v. Beach Hotel 
Corporation. 168 A. 785, 117 Conn. 
445. 

R.I.—Jablouski Simons Land Co., 

127 A. 8. 

Tex.—Murphy v. Argonaut Oil Co., 
Clv.App., 299 S.W. 488, reversed 
on other grounds, Com.App.. 23 S 
W.2d 339. 

Wis.—Hennig v. Iron Ridge Canning 
Co.. 202 N.W. 466. 186 Wis. 499. 

■guitable power in law action 

Where creditor obtained Judgment 
in law action, and order was Issued 
requiring corporate debtor to show 
cause why receiver should not be ap¬ 
pointed to take charge of debtor’s 
assets, which order showed on Its 
face that corporation was required 
to answer questions concerning prop¬ 
erty it might own and unjustly re¬ 
fused to apply toward satisfaction 
of Judgment, superior court was au¬ 
thorized to assume equitable power 
and appoint receiver.—Kreide v. In¬ 
dependence League of America. 62 P. 
2d 1101, 188 Wash. 876. 
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30. N..T.—Eelman v. .Tohn.«^on Prod 
ucU Co., 143 A. 326, 103 N .1 Kq 
294. 

31. N.J.—Smith v. Washington 

Ca.sualty Ins. Co., 169 A. 510, 110 
N.J.Eq. 122. 

N.M.—Maxwell LumbJT Co. v. Con¬ 
nelly, 287 P. 64, 34 N M. 562. 

32. N.J.—Michel v. William Neckcr, 
Inc., 106 A. 449, 90 N J.Eq. 171. 

33. Del.—Mackenzie Oil Co v. Omnr 
Oil & Gas Co., 120 A. 852, 14 Del. 
Ch. 36. 

aeneral rsoslvsr 

Receivership pursuant to appllea- 
tlon alleging Insolvency and threat¬ 
ened dissipation of assets was gen¬ 
eral and not merely ancillary to 
creditor’s suit.—Murphy v. Argonaut 
Oil Co., Tex.Com App., 23 S.W.2d 339, 
reversing, Clv.App., 299 S.W. 488. 

36. Tex.—^Berkshire Petroleum Cor¬ 
poration V. Moore, Clv.App., 268 S. 
W. 484. 

Receiver ancillary to winding up' 
prooeedings see infra {9 1748-1768. 
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Permitting the filing of amended and supplemen¬ 
tal bills praying for dissolution of the corporation 
is within the court's discretion.*^ 

§ 1475. Conditions Precedent to Mainte¬ 
nance of Suit 

Alleged creditors must make a principal demand on 
the corporation as a condition precedent to seeking a re¬ 
ceivership, but stockholders asking a receivership for 
mismanagement need not demand prior to instituting ac¬ 
tion that the corporate officers act to remedy the claimed 
wrongs where it is shown that such a demand Is impos¬ 
sible or would be unavailing. 

Except where such action is made unnecessary by 
statute,*® in order that a stockholder’s action for re¬ 
ceivership on grounds of mismanagement or fraud 
may be maintained, it is generally, but not always, 
required that a demand on the officers to proceed 
in behalf of the corporation to remedy the wrongs 
complained of be madc.*'^ The exception occurs 
where it is shown that such a demand is impossible 
or would be unavailing.** 


It is essential that an alleged creditor of a corpo¬ 
ration shall make a principal demand against it be¬ 
fore suing for the appointment of a receiver,** for 
it may be that he is not really a creditor, and so 
is without interest in the corporation.^® 

Where an agreement exists between the creditor 
and the corporation setting out particular acts nec¬ 
essary before the creditor is entitled to sue for a re¬ 
ceiver, compliance must be had with such condi¬ 
tions,^^ and the agreement will be strictly con¬ 
strued.^* A provision in a trust indenture preclud¬ 
ing receivership suits by bondholders unless the 
trustee is given written notice of default and re¬ 
quested to proceed in its own name, has. been held 
to be a reasonable and valid condition precedent to 
suit for receivership,43 but such a provision docs 
not bar bondholders, as creditors, from seeking a 
receivership without giving notice to the trustce.^^ 

Corporate bondholders, in a jurisdiction where by 
statute a foreclosure in equity must precede an ac- 


36. us. — Tower Hill-ronnellavlllo 
Uoke Co. of West Viritinia v. Pied¬ 
mont Coni Co.. CCA.W.Va.. 64 F. 
, 2d 817, 91 A U R, 648, certiorari 

denied r>4 S Ct. 93. 290 U.S. 675. 78 
L.Kd. 682 

36. Kerlin v Bryceland Lum¬ 
ber Co.. 64 So. 289. 134 La. 463. 

14a CJ. P 963 note 49 [a]. 

37. Ala —Roman v Woolfolk, 13 So. 
212, 98 Ala 219. 

Neb.—Pon<'a Mill Co. v. Mlkesell, 76 
.VW 46. 55 Neb 98. 

Beaaonable effort 

Minority stockholder should make 
leasonablc effort.s to procure action 
b\ dHectors before askmi; receiver 
be<*ause of unprosecutod demand.s — 
Central MoldiUK Co. v. Bushman, 213 
N.W. 2 20, 238 Mich. 261. 

38. U.S—Brown V. Ciiba-American 
.iockej & Auto Club, D C Fla., 2 F. 
2 d 612 

Neb - -Ponca Mill Co. v Mlkesell, 75 
N W. 4 6. 55 Neb 98 
Okl.—Oklahoma Sheep & Cattle Co. 
V H.i.stint;.s, 194 P. 223. 80 Okl. 109 
—Wew't»ka Fxeli Bank v. Ballcy, 
116 P 812, 29 Okl. 246, 39. L.R.A., 
NS. 1032. 

Vo—Virginia Pass, etc, Co. v. Fish¬ 
er. 51 SK 198. 104 Va. 121. 
Corporation controlled hy one man 
Demand for rcdlef within corpora¬ 
tion before suini; for appointment of 
i*eeeiver has been held unnecessary 
where corporation is controlled by 
slnR-le person and no rei?u1arly elect¬ 
ed board of trustees exists.—Draper 
V J. (S. Robinson Lettuce Farms. 2 
P.2d 661, 164 Wash. g. 

7oreiffn corporation with receiver 
Whore receiver had been appointed 
for foreign corporation at its domi¬ 


cile, and Its corporate functions were j 
thus suspended, a stockholder suing 
for a receiver for Its property in an¬ 
other state and to set aside a fraud¬ 
ulent conveyance did not first have 
to make demand fur redress on cor¬ 
porate authorities—Walter v P. E. 
McAlister Co.. 48 N.Y.S. 26. 21 MIsc. 
747, 27 N Y.Civ.Proc 33. 

39. La—Kerlin v. Bryceland Lum¬ 
ber Co., 64 So 289, 134 La. 463— 
Arent v. Monroe Bank Liquidating 
Comrs. 62 So. 602. 133 La. 134— 
Saxon V. Southwestern Brick, etc., 
Co . 37 So. 540, 113 La 637. 

14a C J. p 963 note 61 
Amount of claim indefinite 

Creditor seeking appointment of 
receiver for corporation need not 
have its claim definitely established 
in amount —Wal.ser v. Northern Val¬ 
ley Bldg Corporation, N.J. 147 A 
494. 

40. La.—Van Fleet v ICvangellne 
Oil Co., 54 So 286. 127 La. 919 

41. Sefiueet hy twenty-five per cent 
of bondholders 

(1) Holder of bonds, issued by 
corporation under mortgage inden¬ 
ture declaring refusal of request 
by holders of twenty-five per cent of 
amount of bonds that trustees pro¬ 
ceed for appointment of receiver 
condition precedent to bondholder*.s 
right to do so. is barred from suing 
therefor, in absence of such request 
—Tletjen v. United I’ost Offices Cor¬ 
poration, 167 A. 846, 19 Del.Ch. 343 

(2) Holders of twelve thousand 
dollars corporation's bonds out of a 
total issue of twenty-five million dol¬ 
lars were not entitled to appoint¬ 
ment of receiver in represents live 

I action to set aside fraudulent coii- 
I veyance of corporation's property 
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where no demand was made by hold¬ 
ers of twenty-five per cent of 
amount of corporation's bonds, that 
trustee for bondholders bring action 
under indentures securing bonds, as 
required thereby.—Ernst v. Film 
Pioduction Corporation, 264 N.Y.S 
227, 148 Misc. 62. 

Hoteholders’ agreomeat not to sui* 
or apply for receiver for corporate 
maker without giving written notice 
of completed default was inapplica¬ 
ble to rights of noteholders before 
default to sue for appointment of 
receiver for corporation being con¬ 
ducted prejudicially to interests of 
creditors.—CSarr v. Kclly-Springfleld 
Tire Co, 176 A. 85, 117 N J.Eq 352 

48. N.J.—Garr v. Kelly-Springfleld 
Tire Co., 176 A. 8.5. 117 N.J.Eq 
352. 

43. U S —Home Mortg. Co. v. Ram- 
sev, CCAN.C., 49 F.2d 738. re¬ 
versing, D C., Ram.sey v. Home 
Mortgage Co., 47 F.2d 621. 

Overdne interast oonpona 

Corporation bondholders, author¬ 
ized hy tru.st indenture to sue for 
payment of overdue interest coupons 
wHlhout recourse to trustee, were en¬ 
titled as creditors to file receiver¬ 
ship bill, regardless of limitations in 
indenture on their right to enforce 
payment of principal.—Noble v 
European Mortgage & Investment 
Corporation, 165 A. 157, 19 Del Ch. 
216. 

44. Del —Noble v. European Mort¬ 
gage & Investment Corporation, 
supra. 

N J—Tachna v. Pressed Steel Car 
Co., 163 A. 806. 112 N.J Eq 174. 
j reversed on other grounds 164 A. 

I 413, 112 N.J.Eq. 411. 
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tion at law, do not violate such statute by a suit for 
the appointment of a receiver, since a receivership 
proceeding is not a suit for collection of the 
bonds.<5 

In some jurisdictions, the filing of a bill for the 
appointment of a receiver must be submitted to the 
court for a consideration of merits before the cor¬ 
porate credit is assailed, and a failure to do so will 
serve as grounds to strike the bill.^® 

A court, in a proceeding for the appointment of a 
corporate receiver, may require that complainant 
file a reasonable bond.^7 

§ 1476. Venue 

In th9 absence of statutory provisions, rules applica¬ 
ble to the venue of actions against corporations generally 
are applicable. 

The venue of an action seeking the appointment 
of a receiver is in the absence of express statutory 
provisions controlled by the rules applicable to the 
venue of actions against corporations generally.^* 
Thus, under such a general statute, the proceeding 
is properly instituted in a county wherein the corpo¬ 
ration maintains its principal office or an office for 
the transaction of its usual business,^ ^ and not else- 
where,5® in the absence of consent.®^ However, a 
court having jurisdiction over a corporation by per¬ 
sonal service, may appoint a receiver, although no 
property is located within the territorial jurisdiction 
of the court,®2 When the question of privilege as 
to proper venue is properly presented by the corpo¬ 


ration, it must be determined by the court.®* 

Waiver. The corporation may waive objections 
as to venue.®* 

§ 1477. Parties 

a. Plaintiff or applicant 

b. Defendants 

a. Plaintiff or Applicant 

In general, the application for the appointment of a 
receiver muet be by a creditor or stockholder, and the 
corporation will not be allowed to secure an appointment 
on Its own application. 

Questions affecting creditors and stockholders as 
parties plaintiff in suits for the appointment of a 
receiver conform for the most part to their substan* 
tive right to maintain suits of this character and 
have already been considered in another connection, 
supra §§ 1461-1471. Where the statute so provides, 
an application for the appointment of a receiver 
must be by a stockholder or creditor.®® Under such 
a statute, the directors have no authority to provoke 
an appointment and the court cannot make such an 
appointment at their instance.®® 

According to a number of decisions, a receiver 
will in no case be appointed for a corporation on 
its own application.®^ It is essential that there 
should be a controversy between two or more ad¬ 
verse parties in court involving some conflicting 
and hostile claims to property which is at least in 
part a subject matter of litigation.®* However, it 


46. N.J.—Sweeney v. Grand Silk 
Mfg. Co., 182 A. 484, 119 N.J.Eq. 
821, affirmed 187 A. 374, 120 N.J. 
Eq. 607. 

40. N.J.—Roeenfeld v. Roebling 
Coal Co., 6 A 2d 696. 125 N.J.Eq. 
348. affirming 2 A.2d 605, 124 N. 
J.Eq. 487. 

47. Bond held reasonable 

U.S.—Ramsey v. Home Mortg. Co., 
D.C.N.C., 47 F.2d 621, reversed on 
other grounds. C.C.A., Home 
Mortg. Co. V. Ramsey, 49 F.2d 
738. 

48. Ind.—Chicago, etc., R. Co. v. 
Kenney. 62 N.E. 26, 159 Ind. 72. 

Tex.—^Wills Point Mercantile Co. v. 
Southern Rock Island Plow Co., 71 
S.W. 292. 31 Tex.Clv.App. 94. 97. 
14a C.J. p 963 note 53. 

Venue generally see supra 9§ 1295- 
1802. 

49. Mo.—^Buerck v. Mid-Nation Iron 
Products Co., 246 S.W. 45, 295 Mo. 
268. 

Wash.—Holland v. Silver Basin Min¬ 
ing Co., 193 P. 600, 113 Wash. 
63. 

BO. U.S.—^Kirwin v. Boston & O. 
Mining Co., C.C.MaBS., 171 F. 900. 


Fla.—Southern Brewing Co. v. May, 
165 So. 627, 122 Fla. 443. 

Tex.—Stroud Motor Mfg. Co. v. Gun- 
zer, Civ.App., 240 S.W. 644. 

14a C.J. p 964 note 54. 

61. Ky.—Emmons v. Lexington, 
etc., Min. Co., 65 S.W. 593, 112 Ky. 
91. 23 Ky.L. 1445. 

68 . U.S.—Brown v. Cuba-American 
Jockey & Auto Club, D.C.Fla., 2 
F.2d 612. 

63. Tex.—Stroud Motor Mfg. Co. v. 
Gunzer. Civ.App., 240 S.W. 644. 

64. Ind.—Jefferson Park Realty 
Corporation v. Kelley Glover & 
Vale. App., 12 N.E.2d 977. 

Or.—State v. Almeda Consol. Mines 
Co.. 212 P. 789, 107 Or. 18. 

Tex.—^Pacific American Gasoline Co. 
of Texas v. Miller, Civ.App., 76 S. 
W.2d 833, error refused—Lubbock 
Independent School Dlst. v. Lub¬ 
bock Hotel Co., Cly.App., 62 S.W. 
2d 274—Ripy v. Redwater Lumber 
Co.. 106 S.W. 474, 48 Tex.Civ.App. 
811—Wills Point Mercantile Co. v. 
Southern Rock Island Plow Co., 71 
S.W. 292. 81 Tex.Civ.App. 94. 

66 . La.—Mercer v. Busch-Bverett 
Co.. 72 So. 422, 139 La. 864. 

14a C,J. p 964 note 59. 
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All stookbolders need not be made 
parties.—Draper v. J. G. Robinson 
Lettuce Farms, 2 P.2d 661, 164 

Wash. 8. 

6 A La.—^Western * Electric Co. v. 
National Automatic Electrical Sup¬ 
ply Co., 65 So. 741. 135 La. 559. 

67. Ark.—^Wormser v. Merchants' 
Nat. Bank. 4 S.W. 198, 49 Ark. 
117. 

14a C.J. p 964 note 62. 

Exception in case of railroad corpo¬ 
ration see Railroads 9 378, also 51 
C.J. p 948 note 74. 

Oonftnnatioa on iatsrTsntion of orsd- 
Itors 

Where receiver was appointed for 
corporation on its own petition, and 
creditors of corporation Intervened 
and prayed confirmation of appoint¬ 
ment. such confirmation was tanta¬ 
mount to new appointment, and vali¬ 
dated receivership as against ob¬ 
jection that under statute a receiver 
could not be appointed on petition of 
corporation itself.—Dabney v. Gor¬ 
don Petroleum Co., Tex.Civ.App., 258 
S.W. 837. 

68 . Colo.—Jones v. Leadvllle, 17 P. 
272, 10 Colo. 464. 



19 C:J.S. 


CORPORATIONS 


§ 1477 


has been held that, where a corporation, deeming 
itself insolvent, applied for the administration of 
its assets in equity, and made the holder of its bonds 
a party defendant, and the latter prayed for fore¬ 
closure and sale and for a receiver, the court prop¬ 
erly appointed a receiver on such application re¬ 
gardless of the corporation's right to such appoint- 
ment.59 

A petition or complaint by a creditor or stock¬ 
holder to have a corporation decreed insolvent and 
a receiver appointed is in the nature of a class bill 
intended for the benefit of all creditors and stock¬ 
holders of the corporation and the public at large.*® 

Where one of two equal stockholders files a bill 
for a temporary receiver, the other stockholder if 
aggrieved may appear through the plaintiff's bill 
and make the facts known.*^ 

A court cannot appoint a receiver for a corporate 
mortgagor in a foreclosure suit without an applica¬ 
tion by the mortgage trustee.®^ 

b. Defendants 

(1) In general 

(2) Corporation 

(3) Intervention 

(1) In General 

In ooncral, only those having an Interest In the 
proceeding or against whom relief is sought may or must 
be Joined as defendants. 

Where, in a suit in equity for the appointment of 
a receiver and to wind up the affairs of an insoh 
vent corporation, the nature of the claims of credi¬ 
tors appears, and it also appears that stockholders 
ought not in equity to be required to contribute to 
such claims, all persons interested should be made 
parties and their equities determined.** 

One who has no right of action either against 
plaintiff or against the corporation should not be 
joined as a party defendant.*^ Under a statute 
which gives a stockholder the right to apply under 


certain conditions for a receiver of the corporation, 
it is held that only the corporation is a necessary 
party to the application, and the fact that others 
may participate in the wrongdoing of the board of 
directors, docs not make them necessary parties.** 
Under another statute authorizing the court on sum¬ 
mary complaint to grant an injunction preventing 
the exercise by the corporation of its franchises 
and the appointment of a receiver to take charge of 
its property, it is said that the almost uniform prac¬ 
tice has been to make the corporation the sole de¬ 
fendant.** 

Officers. Although contrary authority exists,®^ 
it would seem that on an application for a receiver 
for a corporation, the corporation is the only nec¬ 
essary party defendant, and its officers need not be 
made parties.** So, where a suit is brought for the 
appointment of a receiver on the ground of mis¬ 
management and fraud by the majority stockholders 
and officers,** or on the ground of insolvency and 
mismanagement by the officers of the corporation,^® 
it has been held that it is not necessary to make all 
or any of the officers defendant, although it has 
been said that it may be that before the final hear¬ 
ing of the case on the application, all necessary or 
proper parties should be brought in, and that even 
in an interlocutory application for the appointment 
of a provisional receiver it would be better to bring 
in all proper parties.'^i Under a statute requiring a 
particular officer to be made a party to a proceed¬ 
ing instituted to wind up the affairs of the con¬ 
cern, such officer need not be made a party to a bill 
by stockholders which prays for a receiver, not for 
the purpose of winding up the corporation but to 
take charge of its assets and manage its affairs, 
and this seems to be so notwithstanding the appoint¬ 
ment of the receiver will work a dissolution of the 
corporation unless something should be done to re¬ 
vive it.*^* 

The stockholders even when made parties defend¬ 
ant, arc represented in their corporate capacity by 
the corporation,^* Where no relief is asked against 


59. Ky.—Lewis v. Bowllnjf Green R. 
Co.. 160 S,W. 242, 165 Ky. 681. 

go. N.J.—^Naspo V. Summit Sweets 
Shoppe, 150 A. 199. 106 N.J.Eq. 49. 

01. Pa.—Schlpper Bros. Coal Min¬ 
ing Co. V. Kconomy Domestic Coal 
Co.. 121 A. 193, 277 Pa. 356. 

SB. U.S.—MacGregor v. Johnson- 
Cowdin-Emmerich, C.C.A.N.Y.. 31 
F.2d 270. 

69. Neb.—Dickinson v. Kline, 148 N. 
W. 141. 96 Neb. 435. 

04. N.C.—Dailey v. Southern Lime. 


etc.. Works, 80 S.E. 891. 166 N.C. 
60. 

14a C.J. p 964 note 66. 

65. La.—Van Fleet v. Evangeline 
Oil Co., 64 So. 286, 127 La. 919. 

66 . N.J.—Price v. Old Dominion 
Copper Min., etc., Co., 58 A. 318, 67 
N.J.Eq. 399. 

14a C.J. p 964 note 68. 

07. Cal.—Delaney Producing & Re¬ 
fining Co. V, Crystal Petroleum 
Products Corporation, 264 P. 621, 
88 CaLApp. 784. 

68 . D.C.—Howard v. Charles J. Cas¬ 
sidy Co., 42 App.D.C., 44. 
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09. Neb.-—Ponca Mill Co. v. Mike- 
sell. 75 N.W. 46, 65 Neb. 98. 

70. Kan.—El wood v. Greenleaf First 
Nat. Bank, 21 P. 678, 41 Kan. 476. 

71. Kan.—Elwood v. Greenleaf 

First Nat. Bank, supra. 

72. Pa.—Treat v. Pennsylvania Mut. 
L. Ins. Co.. 49 A. 84, 199 Pa. 326, 
85 Am.S.R. 788. 

73. U.S.—Badger v. Hoidale, 88 F. 
2d 208. 109 A.L.K. 798. 

Minn.—Greenfield v. Hill City Land, 
Loan & Lumber Co., 170 N.W. 343. 
141 Minn. 893. 
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stockholders, they arc neither necessary nor proper 
parties to a bill by a creditor alleging the insolvency 
of the corporation and asking that its property may 
be administered as a trust fund for the benefit of 
all its creditorsJ^ However, where the proceeding 
is to, appoint a receiver for a corporation and to 
compel the individual stockholders to pay up their 
subscriptions so far as necessary to pay corporate 
debts, solvent stockholders are necessary parties,*^® 
but it is not necessary to join insolvent stockhold¬ 
ers as parties defendant.^® However, it has been 
held that a right to stock in a corporation, whatever 
it may be, cannot be decided in a suit for appoint¬ 
ment of a receiver, to which those having such 
right are not parties.'^'^ A stockholder holding only 
a qualifying share has been held to be a necessary 
party to a suit based on mismanagement by the ma¬ 
jority stockholder, and should have an opportunity 
to be heard, cither as plaintiff or defendant.^® 

Creditors. It has been held that creditors are not 
necessary parties to a suit for the appointment of 
a receiver.However, where on order of court 
creditors file their claims, they submit themselves 
to the jurisdiction of the court and aro considered 
parties.®® 

A transferee of corporate property is a necessary 
party.®! 


Misjoinder. The appointment of a receiver in 
the face of a demurrer setting up a technical mis¬ 
joinder of parties will not l>c held error where there 
was no dispute as to who the real debtor was or as 
to the justice of the debt.®- 

(2) Corporation 

The corporation is a necessary party defendant. 

A proceeding to appoint a receiver is essentially a 
proceeding against the corporation;®® and the a])- 
pointment of a receiver cannot be made unless the 
corporation is a party to the proceeding.®^ The 
same is true where it is sought to have pr^ipcrty in 
the possession of a corporation placed in the hands 
of a receiver.®® 

(3) Intervention 

The permission of Intervention by stockholders and 
other creditors is, as a rule, a matter within the court's 
discretion. 

While there is intimation to the contrary,®® it i.s 
generally held to be within the discretion of the 
court to permit intervention by stockholders.®'^ 
However, such intervention by stockholders is not 
favored,®® and should not be permitted, except in 
cases where special reasons are shown therefor.®® 
An application by a stockholder for permission to 


74. Va.—Bristol Iron, etc., Co v. 

Thomas, 25 S.E3. 110. 93 Va. 396 
75b Ill.—C^handler v. Brown, 77 Ill. 
333, 337. 

14a C.J. p 965 note 79. 

78b Mich.—Wilson v. California 
Wine Co., 64 N.W. 643, 95 Mich. 
117. 

La.—^Viffuerie v. Mrs. E. D. Bur- 
grnieres Planting Co., 46 So. 114, 
121 La. 97. 

78. Ind.—Tn-City Electric Service 
Co. V. Jarvis. 185 N.E. 136, 206 
Ind. 5. 

79. Tex.—Guaranty State Bank & 
Trust Co. V. Thompson. Civ.App., 
195 S.W. 960. 

14a C.J. p 965 note 82. 

80. Or.—Home Mortsr. Co. v. Satka 
Spruce Pulp &. Paper Co., 36 P.2d 
1038, 148 Or. 502. 

81. Mo.—St. Louis, etc., R, Co. v. 
Wear. 36 S.W. 367. 668, 136 Mo. 
230, 33 L.RA. 341. 

Tex.—Sanger Oil & Refining Co. v. 

Crisman. Civ.App., 53 S.VV.2d 490. 
14a C.J. p 965 note 83. 

89. Ga.—Boston Mercantile Co. v. 
Ould-Carter Co., 61 S.E. 466, 123 
Ga. 458. 

88. Or.—McNary v. Bush. 56 P. 646, 
85 Or. 114. 

8C U.S.—Berl v. Crutcher, C.C. 
A.Tex., 60 F.2d 440, certiorari de¬ 


nied 63 set. 314, 287 US. 670, 77 
L Ed 578—IrNin v. Anthony 
Shoals Power Co., C C A.Ga., 277 
r. 926. 

Ga.—Shingler v. Shingler, 192 S.E. 

824, 184 Ga. 671. 

14a C J. p 965 note 86. 

85b D C.—Morrow v. Edwards, 20 D. 
C. 476. 

88. U.S.—Forbes v. Memphis, E P. 
& P. R. Co., C.C.Tex., 9 F.Cas.No. 
4.926, 2 Woods 323 
14a C.J. p 965 note 88. 

87. U.S.—^Austin v. Garard, C.C.A. 
Ill., 61 F.2d 129. 

Mont.—Scholefleld v. Merrill Mor¬ 
tuaries, 17 P.2d 1081. 1083, 93 

Mont. 192, citing Corpus jrnrls. 

14a C.J. p 965 note 89. 

Objection to appointment 

Intervening stockholder contending 
that court was without power to ap¬ 
point receiver in plaintiffs’ action on 
ground asserted by plaintiffs was 
not estopped from objecting to ap¬ 
pointment of receiver.—Scholefleld 
V. Merrill Mortuaries, 17 P.2d 1081, 
93 Mont. 192. 

88. Mont.—Scholefleld v. Merrill 
Mortuaries. 17 r.2d 1081, 1083, 93 
Mont. 192, citing Corpus Juris. 

14a C.J. p 066 note 90. 

Xutervsuers already represented 
Where assets of corporation are 
being administered by court of equi¬ 

1184 


ty in creditors’ suits, and comrnlltee 
of minority stockholders has been 
permitted to Intervene on behalf of 
stockholder.s ropresenled and all oth¬ 
ers who may choo.se to join, to war¬ 
rant subsequent granting of leave 
to Intervene to second committee 
representing other minority stock¬ 
holders whose interests are same, 
some substantial reason should be 
shown w'hy they are not, or cannot 
bi», properly and adequately repre¬ 
sented by committee and counsel al¬ 
ready in case.—rennsylvania Steel 
Co. v. New York City Ky. Co., C.(T. 
N.Y., 181 F. 285. 

89> N.J.—Cumberland Lumber Co 
V. Clinton Hill Lumber Co.. 54 A 
452, 64 N J.Eq. 521. 

N.Y.—People v. Cataract Bank, 25 
N.Y.S. 129, 5 Misc. 14. 

Tex.— Lee v. Galena-Signal Oil Co 
of Pennsylvania, Civ.App., 8 S W 
2d 1051 

14a C.J. p 966 note 91. 

Xuterveutlon lu subBsquaut proooed- 
Ing 

A slot kholdor who has brought 
suit against the corporation, asking 
the appointment of a receiver, can¬ 
not. by intervening in a subsequent 
suit by the mortgage bondholders 
asking foreclosure and the appoint¬ 
ment of a receiver, have such suit 
stayed until the stockholders’ suit is 
first determined, unless the case la 
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intervene should be denied where he h^s other rem¬ 
edies provided by statute.®® 

Stockholders relying on that character have no 
standing to intervene and attack the appointment of 
a receiver for a corporation which voluntarily sub¬ 
mitted its person and the subject matter of the suit 
to a tribunal having jurisdiction in both respects,®^ 
but it has been held that an application by stock¬ 
holders to inter i^ene should be granted where it is 
shown that the alleged ground for the appointment 
did not exist and that the action taken was a fraud 
on the stockholders and on the court, especially 
where plaintiff and the board of directors were not 
adverse.®® Where there is an allegation that the 
directors fraudulently refused to attend to the inter¬ 
ests of the corporation, the court may allow a stock¬ 
holder to become a party defendant for the purpose 
of protecting from unfounded and illegal claims 
against the company his own interest and the inter¬ 
est of such other stockholders as choose to join him 
in the defense.®® 

One who is not the beneficial owner of stock 
standing in his name cannot intervene in a receiver¬ 
ship proceeding against the corporation.®^ 

Officers of a corporation against which a receiv¬ 
ership proceeding has been brought have been held 
without power to intervene in order to resist the 
application.®® 


Mortgagee. A mortgagee of property of a cor¬ 
poration may intervene in a suit against the corpo¬ 
ration seeking a decree adjudging it insolvent and 
declaring its assets a trust fund for the creditors, 
and may ask the court to protect its right to the 
mortgaged property, even after the property has 
been declared to be a trust fund for the benefit of 
creditors.®® 

Bondholder, A holder of corporate bonds is en¬ 
titled to intervene in receivership proceedings, 
where in the absence of this right, he has no other 
remedy,®7 but generally, such petition is addressed 
to the trial court's discretion.®® 

Creditors, It has been held that creditors of a 
corporation for which a receiver is appointed have 
the right to intervene.®® 

Application, One asking permission to intervene 
in a suit for appointment of a receiver should state 
facts which will show his right to a hearing.^ An 
intervention filed by several individual bondholders 
in a suit by creditors against a corporation for a 
receiver is demurrable, and does not save the orig¬ 
inal petition from demurrer, where it showed no 
reason why they had a right to proceed otherwise 
than through the trustees to whom mortgages had 
been given to secure the bonds in which they claim¬ 
ed an interest.® A delay of three months on the 
part of the stockholders of a corporation before 


an extraordinary one, and such a 
proceeding is Justlfled within Judi¬ 
cial discretion.—Pennsylvania Co. 
for Insurance on Lives and Grantiner 
Annuities v. Jacksonville, T. & K. 
W. Ry. Co., Fla., 6S F. 131, 5 C.C.A. 
53, motion denied 67 F. 66, 6 CC.A 
249. 

Ownership of corporate property 

Sloi kholder and part owner of 
property formerly owned by corpora¬ 
tion could intervene and oppose ap¬ 
pointment of receiver for corpora¬ 
tion.—Daly V. Opelousas Ins. Agency, 
158 So. 631, 181 La. 89. 

Beoeivemhip to defrand atockhold- 
ers 

Permitting stockholder, charging 
that action wherein receiver was ap¬ 
pointed for corporation constituted 
but step in attempt to defraud stock¬ 
holders. to intervene in receivership 
proceeding was not an abuse of dis¬ 
cretion.—Scholefleld v. Merrill Mor¬ 
tuaries. 17 P.2d 1081, 93 Mont. 192. 

90. U.S.—Land Title & Trust Co. v. 
Asphalt Co. of America, C.C.N.J., 
114 F. 484. 

Mont.—Scholefleld v. Merrill Mor¬ 
tuaries, 17 P.2d 1081. 1083, 93 

Mont. 192, citing Oorpaa Jnris. 

91. U.S.—Cole V. Seaman, C.C.A. 
Mo., 266 F. 846—Scattergood v. 

19 C.J.S.-76 


American Pipe & Construction Co., 
Pa.. 249 F. 23. 161 C.C.A. 83, ap¬ 
peal dismissed 40 S.Ct. 118, 64 L. 
Ed 200. 

92. Ind.—Thayer v. Kinder, 89 N.E. 
408. 90 N.E. 323. 45 Ind.App. 111. 

14a C.J. p 966 note 94. 

93. W.Va.—^Kanawha Coal Co. v. 
Ballard, etc.. Coal Co., 29 S E. 514. 
43 W.Va, 721. 

94. Del.—Chadwick v. Parkhill Cor¬ 
poration, 141 A. 823, 16 Dcl.Ch. 
105. 

95. La.—Oil City Ironworks v. Peli¬ 
can Oil, etc., Co., 38 So. 987, 115 
La 265. 

9& Ala.—City Bank & Trust Co. v. 
Leonard. 53 So. 71. 168 Ala 404. 

97. Tex.—Lee v. Galena-Signal Oil 
Co. of j’ennsylvania, Civ.App., 8 
S.W.2d 1051. 

98. U S.—Slupsky v. Westinghouse 
Electric & Mfg. Co., C.C.A.Mo., 78 
F.2d 13. 

Befnsol of petition afllrmed 

Receiver's expression of opinion 
that pledge of corporation’s bonds to 
secure loan was valid did not 
amount to demonstration of hostility 
towards holder of other bonds and 
judgment creditors so as to entitle 
them to intervene in receivership 
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suit for purpose of attacking pledge. 
—Slupsky V. Westinghouse Electric 
& Mfg. Co., supra. 

99. Mo—State v. Shelton. 142 S.W. 

417. 238 Mo 281. 

14a C.J. p 966 note 99. 

A motion to dismiss proceedings 
for receivership made by intervening 
creditors after a lapse of several 
terms of court will be overruled even 
though the appointment in such 
proceedings on the petition of 
stockholders is contrary to state 
practice.—Jones-Dabney Co. v. Pot¬ 
ter. 170 S.E. 788. 177 Ga. 620. 

1. Averments held snflloient 

(1) To show injury in case receiv¬ 
er IS appointed.—Lee v. Galena-Sig¬ 
nal Oil Co. of Pennsylvania, Tex.Civ. 
App., 8 S.W.2d 1051. 

(2) To show that demand that 
trustees rectify wrongs charged as 
required by trust deed would have 
been futile.—Lee v. Galena-Signal 
Oil Co. of Pennsylvania, supra. 

(3) To state facts requiring a 
hearing of bondholder.—Lee v. Ga¬ 
lena-Signal Oil Co. of Pennsylvania, 
supra. 

2. Ga.—Atlanta, etc., R. Co. v. 
Carolina Portland Cement Co., 79 
S.E. 555. 140 Ga. 650. 
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filing their petition in intervention in an action by 
another stockholder for the appointment of a re¬ 
ceiver on the ground that the corporation is in im¬ 
minent danger of insolvency is not such laches as 
defeats their right to intervene.® A failure by mi¬ 
nority stockholders to intervene in federal receiver¬ 
ship proceedings while liquidating rights in the state 
courts cannot be held to be laches depriving them 
of such right.^ 

§ 1478. Pleading 

a. Bill, complaint, or petition 

b. Plea or answer 

a. Bill, Complaint, or Petition 

(1) Applicant's right or interest 

(2) Grounds 

(3) Bringing case within provisions of 

statute 

(4) Inadequacy of other remedies 

(5) Description of property 


(6) Prayer 

(7) Verification 

(1) ’ Applicant's Right or Interest 

One seeking e receivership for a corporation must 
show a right or Interest sufficient to entitle him to main¬ 
tain the action. 

A bill, complaint, or petition for receivership 
should show the existence of a corporation, either 
de jure or de facto,® and must show a right or in¬ 
terest in plaintiff in the subject matter of the suit 
sufficient to entitle him to maintain it.® 

(2) Grounds 

A bill, petition, or affidavit for corporate receiver¬ 
ship must allege the facts on which the application la 
founded, and mere general assertions are Insufficient. 

In accordance with the rules applicable to receiv¬ 
erships generally a bill, petition, or affidavit must 
allege the facts showing the right to the appoint¬ 
ment.'^ General assertions of conspiracy, fraud. 


8 . Ind.—Thnver v. Kinder. 89 N.E. 
408, 90 N.R 323. 45 Ind App. 111. 

4. U.S.—Metropolitan S. S. Co. v. 
Eastern S. S. Lines. C.C.A.Me.. 16 
F.2d 424. 

5. N.J.—Gallant v. Fashton Piece 
Dye Works, 174 A. 248, 116 N.J. 
Eq. 483. 

0. Cal.—Stock & Bond Guarantee 
Co. V. Superior Court In and for 
Los Angreles County, 291 P. 589, 
108 Cal.App. 360. 

14a C.J. p 966 notes 1. 2. 

Ooupllanos with condition 

Corporation bondholder was not 
entitled to maintain receivership suit 
without averrinsT facts cxemptinf? 
him from effect of provisions in 
trust deed securingT bonds as to no¬ 
tice of default to, request for action 
by, and offer to Indemnify, trustees. 
—Harvey v. Illinois Power & Ligrht 
Corporation, D.C.lll., 3 F.Supp. 489. 
BEatters prior to acquisition of in¬ 
terest 

Bill alleging mismanagement of 
corporation, for which plaintiff 
sought appointment of receiver, be¬ 
fore issuance to plaintiff of corpo¬ 
ration bonds secured by trust deed, 
was fatally defective on motion to 
dismiss.—Harvey v. Illinois Power 
Sb Light Corporation, supra, 
msoondnet of directors 

Creditor of corporation maintain¬ 
ing proceedings for receivership un¬ 
der statute, on account of miscon¬ 
duct of directors, must allege facts 
showing that misconduct affected 
his own rights or property.—Hutson 
V. Long Bell Lumber Co., D.C.Mo., 
1 F.Supp. 468, affirmed, C.C.A.. Car- 
son V. Long-Bell Lumber Corpora¬ 
tion, 73 F.2d 897, certiorari denied 55 


S.Ct. 352, 294 U.S. 707. 79 L.Ed. 

1212, rehearing denied 55 S.Ct. 596. 

294 U.S. 731, 79 L.Ed. 1261. 

Bepresentatioa of other creditors 

N.y.—Dagood Holding Corporation v. 
Rosenbluth. 247 N.Y.S. 489. 231 
App.Div. 470. 

7. Colo.—Buchhalter v. Myers, 276 
P. 972, 85 Colo. 419. 

La.—Cappol v. Liberty Lumber Yard, 
125 So. 270, 169 La. 356. 

Mich.—Central Holding Co. v. Bush¬ 
man, 213 NW. 120, 238 Mich. 

261. 

Tex.—Hare St Chase v. Dunton, Civ. 
App., 6 S.W.2d 139—Sunshine Con¬ 
sol. Oil Co. v. Prechel, Civ.App., 
268 S.W. 1061. 

14a C.J. p 966 note 4. 

Allegations hsld suffioient 

U.S.—Brown v. Cuba-American Jock¬ 
ey & Auto Club, D.C.Fla., 2 F.2d 
612. 

Ala.—Cloverdale Cotton Mills v. Ala¬ 
bama Nat. Bank, 121 So. 54, 219 
Ala. 60. 

Cal.—Sunset Farms v. Superior 
Court in and for Imperial County, 
50 P.2d 106, 9 Cal.App.2d 389. 

Ga.—McCaskill v. Chattahoochee 

Fertiliser Co., 146 S.E. 830. 167 
Ga. 802. 

Idaho.—Eldridge v. Payette-Boise 
Water Users' Ass’n, 286 P. 1039, 
49 Idaho 36. 

Ill.—De Kalb Trust St Savings Bank 

V. t>e Paul Educational Aid Soc.. 
278 Ill.App. 102--Collln8 v. Pratt, 
273 Ill.App. 461—George C. Peter¬ 
son Co. v. Asphalt Sales Corpo¬ 
ration, 235 Ill.App. 692. 

Ind.—Merriman St Wasson Co. v. 
Eagle Pencil Co., 199 N.E. 243, 109 
Ind. 421. 


Kan.—Childress v. Fox Mining Co., 
286 P. 262, 130 Kan. 402. 

Mich.—Uhl v. Wexford Co., 267 N. 
W. 775, 275 Mich. 712—Flemming 
V. Heffner & Flemming, 248 N.W. 
900, 263 Mich. 661. 

Mo.—Kienkcr v. Power Truck & 
Tractor Co., 19 S.W.2d 1060, 323 
Mo. 281. 

Or.—^Wm. H. Taylor Finance Corpo¬ 
ration V. Oregon Logging & Tim¬ 
ber Co.. 241 P. 388, 116 Or. 440. 

Pa.—Gallagher v. Keystone Realty 
Holding Co.. 3 A.2d 426. 

S.D.—C. C. Wyman St Co. v. Farmers' 
Elevator Co., 232 N.W. 259. 

Tex.—Lubbock Independent School 
Dist. V. Hotel Lubbock Operating 
Co., Civ.App., 62 S.W.2d 283 

W.Va.—Scott V. Mortgage Service & 
Realty Co., 146 S.E. 586, 106 W.Va. 
304. 

14a C.J. p 966 note 4 fb]. 

Allsgations held insnffleient 

U.S.—Moore v. Panama Ice & Fish 
Co., C.C.A.Pla., 81 P.2d 837—Hut- 
sun V. Long Bell Lumber Co., D.C. 
Mo., 1 F.Supp. 468, affirmed, C.C. 
A., Carson v. Long-Bell Lumber 
Corporation, 73 F.2d 397, certio¬ 
rari denied 55 S.Ct. 362. 294 U.S. 
707. 79 I...Ed. 1242, rehearing de¬ 
nied 65 S.Ct. 596, 294 U.S. 731, 70 
L.EU. 1261—Toledo Fence & Post 
Co. V. Lyons, C.C.A.Ohio, 290 F. 
637. 

Ala.—Van Antwerp Realty Corpora¬ 
tion v. Cooke, 162 So. 97, 230 Ala. 
635—People's Auto Co. v. Manu¬ 
facturers' Finance Acceptance Cor¬ 
poration, 147 So. 146, 226 Ala. 370. 

Cal.—Mason v. San-Val Oil St Water 
Co.. 36 P.2d 616, 1 Cal.2d 670. 

D.C.—^Woodhouse v. Burling, 76 F.2d 
446, 64 APP.D.C. 196—Scott v. Most 
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mismanagement, incompctency, etc., are insuffi¬ 
cient.® The lack of equity in a bill for receivership 
when filed is not cured by subsequent facts such as 
the insolvency of the corporation.® 

The petition for receivership must be on file prior 
to the date the order of appointment is made and 
cntered.1® 

Insolvency, While there is authority to the con¬ 
trary,the better view is that if insolvency is re¬ 


lied on the facts and circumstances of the alleged 
insolvency should be set forth,and that it will not 
do to charge merely that the corporation is insol¬ 
vent.^® Furthermore, where the preliminary relief 
of a receiver pendente lite is demanded, the facts 
lo justify the extraordinary relief should be alleged 
and a prayer therefor be included in the bill.^* Ob¬ 
viously a bill not alleging insolvency may be suffi¬ 
cient where it shows other grounds for appointment 


Worshipful Grand Lodge of F.. A. 
ft A. M., 23 F.2d 991, 67 App.D.C. 
383. 

Ind.—Knterprlse Printing ft Publish¬ 
ing Co. V. Craig, 144 N.E. 642. 195 
Ind. 802, rehearing denied 145 N.E. 
809, 196 Ind. 302. 

Md.—Coffman v. Maryland Pub. Co., 
173 A. 248. 167 Md. 276—State 
Founders v. Oliver, 169 A. 69, 165 
Md. 360—Steel's Department 
Stores V. Buckingham, 123 A. 391, 
143 Md. 680. 

Ml oh.—Central Holding Co. v. Bush¬ 
man. 213 N.W. 120. 238 Mich. 261. 
Minn.—McGuire v. Knysen-McGuire 
* Co.. 239 N.W. 616, 184 Minn. 653. 
Tex.—Jewell v. Sal-O-Dent Labora¬ 
tories, Civ.App., 69 S W 2d 644, 
error refused—City Nat. Bank v. 
Plgg. Civ.App., 68 S.W.2d 327— 
Sanger Oil ft Refining Co. v. Crls- 
man. Civ.App., 68 S.W.2d 490-7- 
Wlchlta Royalty Co. v. City Nat. 
Bank of Wichita Pulls, Clv.App., 
86 S.W.2d 1057—Parker v. Ameri¬ 
can Sulphur ft FGruliz<»r Co., Civ. 
App., 3 S.W.2d 124—White Star v, 
English, Civ.App, 286 S.W. 255— 
Sunshine Consol. Oil Co. v. Prech- 
el. Civ.App.. 268 S.W. 1051. 

Wls.—Gesell V. Tomahawk Land Co., 
200 N.W. 550, 184 Wis. 637. 

14a C.J. p 966 note 4 [c]. 

Allegations held nnneoassazy 

(1) Bill for receiver of insolvent 
corporation need not allege facts 
which would move chancellor's dis¬ 
cretion in favor of appointment.— 
Noble V. European Mortgage ft In*- 
vestment Corporation. 166 A. 167, 19 
Del.Ch. 216. 

(2) Bondholders suing for receiv¬ 
ership are not required to allege de¬ 
mand on trustee, inability of trus¬ 
tee to enforce rights, or conflict of 
interests, or that receivership would 
not result in Impairment or sacrifice 
of proper^.—First Nat. Bank v. 
Brown, Civ.App., 34 S.W.2d 412, er¬ 
ror dismissed, 63 S.W.2d 604, 122 
Tex. 168. 

Mogativliig dsfensss 

(1) A complainant need not nega¬ 
tive matters of defense prior to their 
being raised by a plea or answer. 
—Hobson V. Consolidated Manage¬ 
ment Ass'n, 168 A. 621, 19 Del.Ch. 
121 . 


(2) In action to set aside an al-1 
legedly fraudulent conveyance of | 
corporate assets and for appoint¬ 
ment of a receiver, plaintiff was not 
required to allege the date on which j 
he discovered that corporation had 
been dissolved and its assets sold as 
long as action was brought within 
limitation period, notwithstanding 
that date would allegedly show that 
plaintiff was guilty of laches in 
bringing the action.—Genera] Ice ft 
Coal Co. v. George, Ind., 14 N.E.2d 
1002. 

Snliag OA demtirrer 

A demurrer will be deemed over¬ 
ruled by an order permitting an 
amendment to supply defective omis¬ 
sions in plaintiff’s pleadings—Home 
Mortg. Co. V. Sitka Spruce Pulp ft 
Paper Co., 86 P.2a 1038, 148 Or. 602. 
Who may object 

Where a trustee in a corporate 
mortgage is permitted to Intervene 
In a suit by stockholders, he may 
object that the petition states no 
cause for the appointment of a re¬ 
ceiver, or, in other words, that the 
pleading is fatally defective, as not 
being within the panicular Jurisdic¬ 
tion of the court.—Smiley v. Sioux 
Beet Svrup Co.. 99 N.W. 263, 71 Neb. 
581, affirmed 101 N.W. 263, 71 Neb. 
781. 

& XJ.S.—Harvey ▼. Illinois Power ft 
Light Corporation, D.C.I11., 8 F. 
Supp. 489. 

Cal.—Golden State Glass Corpora¬ 
tion v. Superior Court of Los 
Angeles County, 90 P.2d 75. 

Del.—Armstrong v. Vicksburg Bridge 
ft Terminal Co., 164 A. 905, 19 Del. 
Ch. 224 

Tex.—Rio Grande Products Corpora¬ 
tion V. Yarbrough, Civ.App., 8 S.W. 
2d 145. 

14a C.J. p 967 note 6. 

Supplemental affidavits introduced 
to support a complaint seeking the 
appointment of a corporate receiver 
should specifically state adequate 
grounds for appointment, and the 
use of mere generalities will not 
serve to supply any deficiencies in 
the complaint.—Mason v. San-Val 
Oil ft Water Co., 36 P.2d 616, 1 Cal 
2d 670. 

9. U.S.—First Nat. Bank v. Fler- 
shem. Pa.. 64 S.Ct. 298, 290 U.S. 
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604, 78 L.Ed. 485. 90 A.t.R. 891. 
modifying In part and reversing 
in part. C C A., Flershem v. Na¬ 
tional Radiator Corporation, 64 F. 
2d 847, certiorari granted First 
Nat. Bank v. Flershem, 53 S.Ct. 
796. 289 U.S. 722. 77 L.Ed. 1473 
and Clapier v. Flershem, 53 S.Ct. 
795, 289 U.S. 722, 77 L.Ed. 1473. 
la Tex.—McClelland v. Motley, 

Civ.App., 47 S.W.2d 486. 

11« Ind.—Chicago, etc., R. Co. v. 

Kenney. 62 N.E. 26, 169 Ind. 72. 
14a C.J. p 967 note 6. 

19* N.J.—Atlantic Trust Co. v. Con¬ 
solidated Electric Storage Co., 28 
A. 934. 49 N.J.Eq. 402. 

14a C.J. p 967 note 7. 

Allegations of insolvsacy hsid 
sufficient 

(1) Allegation of certain indebted¬ 
ness of corporation, without allega¬ 
tion of value of its assets.—Sunshine 
Consol. Oil Co. V. Prechel, Tex.Clv. 
App., 268 S.W. 1051. 

(2) Minority stockholder's bill, al¬ 
leging that corporation could not 
meet current obligations without 
borrowing from its chief stockhold¬ 
er.—Coffman v. Maryland Pub. Co., 
173 A. 248, 167 Md. 27.'). 

(3) That holding company has a 
subsidiary w'hich Is a bad investment 
and, if It were liquidated, the parent 
company would lose its investment 
therein.—Shaten v. Volco Cement 
Corporation, Del.Ch., 2 A.2d 152. 

(4) Other cases see 14a C.J. p 967 
note 7 [b]. 

Allegations of insolvency held mif- 
llclent 

U.S.—^Ketchum v. MacDonald, C.C.A. 
Pa., 85 F.2d 436, certiorari denied 
57 S.Ct. 120. 299 U.S. 696, 81 L.Ed. 
438—^American Can Co. v. Erie Pre¬ 
serving Co., C.C.N.Y., 171 P. 640. 
affirmed 183 F. 96. 106 C.C.A. 388. 
Del.—Hobson v. Consolidated Man¬ 
agement Ass’n, 163 A. 621, 19 Del. 
Ch. 121. 

Ohio.—Payne v. Stapely Co., 7 Ohio 
N.R.N.S., 361. 

14a C.J. p 967 note 7 [o]. 

13. N.J.—Rawnsley v. Trenton Mut. 
L. Ins. Co.. 9 N J.Eq. 95. 

14L Del.—Whltmer v. William Whlf- 
mcr ft Sons, 99 A. 428, 11 Del.Ch. 
222 . 



i 1478 


CORPORATIONS 


19 C.J.S. 


which are relied on,^® and a bill insufficient to show 
the statutory ground of insolvency may neverthe¬ 
less support the appointment of a receiver under the 
general powers of the court.i® 

Imminent danger of insolvency. Where the 
ground alleged is “imminent'danger of insolvency,” 
facts must be alleged to show such imminent dan- 
ger.17 

Fraud. If fraud is relied on as a ground for the 
the appointment of a receiver, the conduct and 
facts relied on as constituting fraud must be set 
forth.l* It is not sufficient to charge fraud as a 
mere conclusion,^® and a receiver will not be ap¬ 
pointed upon loose and general allegations of fraud 
made on information and belief and not supported 
by legal proof.®® Also, where the ground alleged is 
that the president fraudulently allowed a default 
judgment against the corporation, although author¬ 
ized to defend the suit, it must be shown that a de¬ 
fense might have been successful.®^ 

Mismanagement. Allegations which make out a 
mere case of dissatisfaction with corporate manage¬ 
ment are insufficient to support a bill for receiver¬ 
ship based on mismanagement.®® Misconduct by 
former directors is not a ground for receivership in 
the absence of a showing that the present board was 
requested and refused or would refuse to act.®® 

Surrender of charter. Allegations that the cor¬ 
poration had instituted proceedings for a surrender 
of its charter and dissolution, but not showing that 
the surrender had been accepted in accordance with 
the statute, does not confer the right upon plaintiff 
suing as director and stockholder to obtain the ap¬ 


pointment of a receiver and the grant of an injunc¬ 
tion against the creditors of the corporation.®^ 

Unpaid subscription sufficient to satisfy claim of 
judgment creditor. In a bill against a corporation 
by a judgment creditor for a sequestration of its 
property and the appointment of a receiver with 
power to collect unpaid subscriptions to stock, it 
is a sufficient statement of the amount of such un¬ 
paid subscriptions to state that they are.more than 
sufficient to pay the judgment.®® 

Grounds for appointment of party to action as 
receiver. While in extraordinary cases it may be 
proper and advisable to appoint a party to the ac¬ 
tion as receiver, it is not usual to do so, and where 
the court is asked to depart from the usual prac¬ 
tice, a full, frank and complete disclosure of all the 
facts relevant to the question should be made to 
the court.®® 

Amendments. In a suit by a minority stockholder 
to have the corporation declared insolvent, and for 
the appointment of a receiver, he was not entitled 
to set up by amendment to his bill a grievance 
against a part only of the defendants to the original 
bill which arose after the filing thereof.®'^ 

(3) Bringing Case within Provisions of 
Statute 

Where a proceeding for receivership Is based on 
statutory provisions, the allegations of the bill, com¬ 
plaint, or petition must bring the case strictly within 
the statute. 

To authorize the appointment of a receiver, the 
facts alleged must bring the case strictly within the 
provisions of the statute on which the proceeding 
is based.®® 


15. U.S.—Collieries Co. v. 
Interstate Coal & Dock Co., D.C. 
N.T., 281 P. 265. 

1& Ala.—Cassels Mills v. Gadsden 
First Nat. Bank. 65 So. 820, 187 
Ala. 825. 

14a C.J. p 967 note 10. 

Beceivsr for reorffanlsatloa 

Allegration of Insolvency is Indis¬ 
pensable requisite in suit in equity 
where receiver is souiTht for purpose 
of reorfiranization.—Bryan v. Welsh, 
C.C.A.Okl.. 72 F.2d 618. 

17. Tex.—Jewell v. 8al-0-Dent Lab¬ 
oratories, Civ.App., 69 S.W.2d 644, 
error refused. 

14a C.J. p 967 note 11. 

Avoxment held iasnffllcleiit 
Cal.—^A. G. Col Co. V. Superior Court 
in and for Santa Clara County, 
238 P. 926, 196 Cal. 604. 

Tex.—^Prairie Lea Production Co. v. 

Tiller. 286 S.W. 638. 
la, U.S.—Carson v. Allenrany Win¬ 
dow Glass Co., 189 F. 791. 

14a C.J. p 967 note 12. 


Petition held sufficient 

Mo.—Buerck v. Mid-Nation Iron 
Products Co., 245 S.W. 45. 295 Mo. 
263. 

S.C.—W. S. Gray Cotton Mills v. 
Spartanburir County Mills, 137 S 
£. 684, 139 S.C. 223. 

19. Ala.—Smith-Dimmick Lumber 

Co. V. Teague, 24 So. 4, 119 Ala. 
385. 

Md.—State Founders v. Oliver, 169 
A. 69, 165 Md. 360. 

Tex.—Jewell v. Sal-O-Dent Labora¬ 
tories, Civ.App., 69 S.W.2d 644, 546, 
citing Corpus Juris. 

90. Md.—State Founders v. Oliver, 
169 A. 59, 166 Md. 860. 

N.Y.—People v. Oriental Bank, 109 
N.y.S. 609, 124 APP.D1V. 741. 

91. Iowa.—Peatman v. CentrevJlle 
Light, etc., Co.. 69 N.W. 641, 100 
Iowa 245. 

99l Md.—Coffman v. Maryland Pub. 

Co., 173 A. 248, 167 Md. 275. 

Tex.—Jewell v. Sal-O-Dent Labora- 
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torlea. Civ.App., 69 S.W.2d 544, cr- 
ror refused. 

14a C.J. p 967 note 16. 

23. Mich.—Central Holding Co. v. 
Bushman, 213 N.W. 120, 238 Mich. 
261. 

94. Ga.—Soperton Bank v. Empire 
Realty Trust Co., 82 S.E. 464, 142 
Ga. 34. 

86. U.S.—^Winans v. McKean R. & 
N. Co., CC.N.y., 30 P.Cas.No.l7.- 
862, 6 Blatchf. 215. 

86. U.S.—Burroughs v. Toxaway 
Co., C.C.N.C., 182 F. 129, reversed 
on other grounds 186 P. 436, 107 
C.C.A. 506. 

87. N.J.—Pierce v. Old Dominion 
Copper Min., etc., Co., 65 A. 1005, 
72 N.J.Eq. 595, affirmed 70 A. 1101. 
74 N.J.Eq. 450. 

88 . Ala.—Cassels Mills v. Gadsden 
First aNat. Bank, 65 So. 820, 187 
Ala. 326. 

14a C.J. p 968 note 2L 



19 C.J.S. 


CORPORATIONS 


§ 1478 


(4) Inadequacy of Other Remedies 

The Inadequacy of other remediea should be alleged 
In a bill, complaint, or petition for corporate receiver¬ 
ship. 

Generally a petition seeking the appointment of 
a corporate receiver, to be sufficient, should show 
the absence of a complete and adequate remedy at 
law,29 while a stockholder’s bill should allege the 
exhaustion of remedies within the corporation or 
the futility of such effort.*® However, it has been 
held that a complaint is not insufficient because it 
does not show that plaintiffs have exhausted their 
legal remedies, where it appears that such remedies 
arc inadequate or would be ineffectual.*! 

(5) Description of Property 

Although better practice, It Is not necessary to allege 
or describe In detail the property involved. 

Where the object of the petition is to have a re¬ 
ceiver appointed to take charge of all the assets of 
the corporation, there is no indispensable necessity 
for alleging in what the assets consisted, or for de¬ 
scribing them in detail.** It is better practice to 
state distinctly what the assets were and where lo¬ 
cated for the purpose of enabling the receiver more 
readily and intelligently to understand and carry out 
his duty in the premises. The receiver in making a 
seizure of anything not expressly mentioned will act 
at his peril as against the rights of other persons.** 
However, the entire context of the bill and the un¬ 
mistakable purpose sought to be accomplished by it 
of taking over all of the property of the corporation 
will not be permitted to be overcome by a techni¬ 
cal objection so as to confine the order to particular 
property only which was described in the bill.*^ 

Necessity of marshaling' assets 

Bill sepklng receivership because 
of corporation’s Insolvency should 
allege existence of creditors other 
than complainant, there being other¬ 
wise no occasion for marshaling as¬ 
sets*—people’s Auto Co. v. Manufac- 
tuiers* Finance Acceptance Corpora¬ 
tion 14 7 So 146. 226 Ala. 370. 

Pleadings held snfloient 
U S - Superior Oil Corporation v. 

Matlock, CCAOkl, 47 F.2d 993. 

Wyo —Siockmcn’s Nat. Bank of 

Ca«?per v Calloway Shops, 285 P. 

146. 41 Wyo. 232. 

14a C.T. p 9CS note 21 [b]. 

29. Ind —Heavllon v. Frankfort 

Farmers* Bank, 81 Ind. 249. 

S.C —Wenzel v. . Palmetto Brewing 

Co.. 26 S.E. 1, 48 S.C. 80. 

14a C.J. p 968 note 23. 

Against oftosr 

Bill seeking receivership for cor¬ 
poration, if alleging that president 
was misapplying corporate funds 
should allege president’s Insolvency 
or other inadequacy of remedy 


(6) Prayer 

Ordinarily final relief, as well as the appointment 
of a receiver, should be prayed for and the decree will be 
in accordance with the prayer; but a specific prayer 
for a receiver may In many cases be dispensed with when 
the facts stated warrant an appointment. 

Where there is no prayer for a receiver, nor any 
necessity shown for the appointment of one, the 
court has no authority to appoint a receiver.** 
However, it has been held that, if the facts stated 
authorize the appointment, a prayer for a receiver 
is not necessary to procure the appointment of a 
receiver after decree,** and, while there is some 
authority to the contrary,®"^ the weight of authority 
maintains the propriety of making the qrder at any 
stage of the proceeding.** Ordinarily where the 
petition seeks no relief beyond the mere appoint¬ 
ment of a receiver it is insufficient on which to 
award any relief.** 

The bill must pray for some final relief, and a re¬ 
ceivership cannot be held to be final relief nor made 
final by the suggestion that the receivers may 
bring suits and in that way obtain some ultimate 
relief.^® However, under some statutes where a 
person who is both a stockholder and creditor of 
the corporation applies for the appointment of a 
receiver, he is not required to proceed upon the 
judgment previously obtained, nor to pray for any 
judgment other than that making the appointment.^i 
A specific prayer for judgment in favor of the cred¬ 
itor for the amount of his debt is not essential 
where the purpose is to oust unfaithful officials of 
the corporation, and place all of the corporate prop¬ 
erty and assets in the hands of a receiver in the in- 

33. Ga.—Hale-Berry Iron Co. v. 
Diamond State Iron Co., 22 S.B. 
217, 94 Ga. 61. 

34. Ala.—Montgomery v. Enslen, 28 
So. 626, 126 Ala. 654. 

35. Ga.—^Augusta Ice Mfg. Co. v. 
Gray, 60 Ga. 344. 

38. Ind.—Chicago R. Co. v. St. Clair. 
42 N.E. 226, 144 Ind. 371. 

37. W.Va.—Wilson v. Maddox, St S. 
B. 776, 46 W.Va. 641. 

38. Ga.—McGarrah v. Southwestern 
Georgia Bank. 43 S.E. 987, 117 Ga. 
656. distinguishing Augusta Ice 
Mach. Co. V. Graves, 60 Ga. 344. 

14a C.J. 968 note 32. 

39. Neb—Smiley v. Sioux Beet Co., 
101 N.W. 263. 99 N.W. 263. 71 
Neb. 681. 

14a C.J. p 969 note 33. 

40. U.S.—Zuber v. Miomac Gold 
Min. Co., C.C.Me.. 180 F. 625. 

14a C.J. p 969 note 35. 

41. La.—In re Leidlgh-Dalton Lum¬ 
ber Co.. 66 So. 290, 126 La. 89. 


against him.—People’s Auto Co. v. 
Manufacturers’ Finance Acceptance 
Corporation, 147 So. 146, 226 Ala. 
870. 

Allsgatioa held lasnAclent 

A general allegation of the ab¬ 
sence of other remedy has been held 
insufficient.—Stroud Motor Mfg. Co. 
V. Gunzer, Tex.Civ.App., 240 S.W. 

644. 

30. D.C.—Jordan v. Latrebe, 67 F. 
2d 256, 62 App.D.C. 295. 

Tntillty of other setioa shown 
The futility of seeking to induce 
other stockholders to remedy mat-, 
ters complained of is sufficiently 
averred in a petition which alleges 
that defendant officers own a ma¬ 
jority of the stock.—Rex Refining 
Co. V. Morris, Tex.Civ.App., 72 S.W. I 
2d 687. I 

31. Ind.—Chicago, etc., R.” Co. v. 
Kenney, 62 N.B. 26, 169 Ind. 72. 

32. Ohio.—Cheney v. Maumee Cycle 
Co., 60 N.E. 207, 64 Ohio St. 206. 

14a C.J. p 968 note 26. 
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terest of all creditors and stockholders,and pe¬ 
titioning creditors may establish their debts in the 
receivership proceedings.^* It has been held that 
the relief will not be restricted to the exact prayer 
of the complaint, where it stops short of that to 
which plaintiffs are entitled upon the averments of 
the complaint, which extends to all relief com¬ 
mensurate with the averments,and where the bill 
prays for “any other and further relief to which in 
the judgment of the court the plaintiff may be en¬ 
titled,’* the court has jurisdiction to wind up the 
affairs of the corporation.^* Where a petition filed 
by a creditor prays the appointment of a receiver 
to administer the property of a corporation, and 
the prayer is sufficient for any relief which may be 
necessary if the receiver is appointed, but there is 
no specific prayer for judgment for the debt, judg¬ 
ment will not be rendered where the appointment of 
the receiver is denied.^® 

Under the statutes of Louisiana the application 
must contain a prayer for rule on defendant to 
show cause.^^ 

(7) Verification 

A bill or complaint must bo verified where eo re¬ 
quired by statute or rule of court. 

Verification of the bill or complaint is, of course, 
necessary where it is required by statute^® or rule 
of court.^® 

b. Plea or Answer 

A plea or answer In a proceeding for receivership 
should be limited to matters of defense and immaterial 
allegations will be stricken. Pleas by interveners should 
allege facts showing the Intervener’s right to a hearing. 

42. La.—Bellevue Farms Co. v. Or- 
leans-Kenner Elertrlc R. Co.. 76 
So. 230, 141 La. 628. 

43. Tex.—First State Bank of Hub¬ 
bard V. Hubbard Farmers’ Oil & 

Gin Co.. Civ.App., 160 S.W. 1132. 

44. N.C—Summit Silk Co. v. Kin¬ 
ston Spinning Co.. 70 S.E. 820. 154 
N.C. 421. 

45. Conn.—Barber v. International 
Co.. 48 A. 7.68, 73 Conn. 687. 606. 

48. Tex—Tenney v. Ballard Webb, 
etc., Hat Co., 43 S.W. 296. 17 Tex. 

Civ.App. 144. 

47- La.—^Vasquez v. 

Bldg. Co. 64 So. 827, 134 La. 907. 

48. La.—Western Electric Co. v. 

National Automatic Electrical Sup¬ 
ply Co., 65 So. 741, 135 La. 659. 

▼exifleatloa held saacient 
A verification of a complaint by 
the attorney to the effect that the 
allegations were true as made has 
been held sufficient.—Abilene Inde¬ 
pendent Tel., etc., Co. v. Southwest- 


In a stockholder’s suit to have a receiver ap¬ 
pointed for the corporation on the ground of in¬ 
solvency, the question whether plaintiff is a stock¬ 
holder and entitled to sue may be tested in a sum¬ 
mary manner by plea if the suit is commenced by 
bill, or by answer in case it is instituted by peti¬ 
tion.*® In a proceeding for the appointment of a 
receiver on the ground of insolvency, where defend¬ 
ant’s answer admitted insolvency and inability to 
pay its debts, allegations that part of the indebted¬ 
ness mentioned in the complaint was illegal, or that 
the suit was maliciously instigated by one of the 
creditors of the corporation,*l were properly strick¬ 
en as immaterial and not constituting a defense. 
Where a corporation seeks to have a plaintiff estab¬ 
lish himself as a creditor, a special plea should be 
entered.** 

Where creditors of an insolvent corporation peti¬ 
tion for a receiver and sale of the corporate assets 
to pay debts, the balance to be distributed to stock¬ 
holders, and the corporation answers, admitting its 
insolvency and the indebtedness of the complaining 
creditors, the right of minority stockholders to in¬ 
tervene and contest the creditors’ claims as based 
on ultra vires acts of the corporation, springing 
from the refusal of the corporation to assert a mer¬ 
itorious defense which it has to the creditors’ ac¬ 
tion, such defense must be pleaded by the interven¬ 
ing stockholders with the same particularity as if 
made by the corporation.** 

The verification of an answer admitting the alle¬ 
gations of a bill for the appointment of a receiver 
should aver authorization of such admission by the 
directors.*^ Whether a seal on an answer was in 

Birmingham Disinfectant Co., 66 So. 
721, 174 Ala. 374-—14a C.J. p 969 
note 46. 

48. U.S.—Russell v. Shlppen Bros. 
Lumber Co., D.C.Ga., 224 F. 254. 

60. N.J.—Hoopes v. Basic Co., 61 A. 
979, 69 N.J.Eq. 679, affirmed 65 A. 
1118, 72 N.J.Eq. 426. 

14a C.J. p 969 note 49. 

Answer held not defective 
Wyo—Barrett v. Green River & 
Rock Springs Live Stock Co., 206 
P. 742, 28 Wyo. 879. 

61. N.M —Department Store Co. v. 
Gauss-Langenberg Hat Co., 125 
P. 614, 17 N.M. 112. 

68. Del.—Mackenzie Oil Co. v. 
Omar Oil & Gas Co., 120 A. 852, 
14 Del.Ch. 36. 

63. Ga.—Jones v. Ezell, 68 S.E. 803, 
184 Ga. 553. 

64. Del.—Bruch v. National Guar¬ 
antee Credit Corporation, 116 A. 
738, 13 DeLCh. 180. 


Metropolitan 


ern Tel., etc., Co., Tex.Clv.App., 186 
S.W. 356. 

▼erlflcatioa held inenl&elemt 

(1) A bill filed by stockholders 
owning but three per cent of the 
stock of the corporation, making 
general charges of fraud and mis¬ 
conduct against its officers, and veri¬ 
fied as to the incriminating part of 
such charges only on information 
and belief, has been held insufficient, 
treated as an affidavit, to warrant 
the appointment of a receiver for 
the corporation against the wishes 
of the other stockholders, and 
against a specified denial of the al¬ 
leged misconduct in the answer, 
which is positively verified by one 
having knowledge of the facts.- 
Clark V National Linseed Oil Co., 
Ill., 105 F. 787, 45 C.C.A. 63—14a 
C.J. p 969 note 46. 

(2) Where the court is asked to 
appoint a receiver without notice, 
verification upon information and 
belief only is insufficient.—Smith v. 
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fact defendant's corporate seal is immaterial as the 
matter may be corrected by amendment** 

§ 1479. Limitatiems and Laches 

The right to the appointment of a reoelver may 
loot by delay. 

Under the rules applicable to receiverships, gen¬ 
erally, stated in the CJ.S. title Receivers § 37, also 
S3 CJ. p 56 notes 56-59, the right to the appoint¬ 
ment of a receiver may be lost by delay on the part 
of the applicant,^^ or by long continued acquies¬ 
cence in, or consent to, the acts relied on as the 
grounds for appointment.®^ However, patient wait¬ 
ing by a creditor of a corporation for money due 
him is not laches which denies to him the right to 
secure the appointment of a receiver to protect his 
rights as a creditor.®® Where a statute provides 
that a conveyance of a corporation's property, 
whether absolute or on condition, shall be void as to 
prior creditors if they commence proceedings to 
enforce their claims against the corporation within 
a designated time after the registration of the con¬ 
veyance, it has been held that a confession of judg¬ 
ment by an insolvent corporation must be upheld" in 
proceedings by creditors for a receiver, etc., com¬ 
menced after the expiration of the time prescribed 
by the statute.®® 

§ 1480. Notice of Application 

Except In catee of great emergency or necessity, 


the general rule Is that e receiver for e corporation should 
not be appointed without notice to the parties affected 
thereby or before an opportunity Is given them to be 
heard with relation to their rights. 

In the absence of statutory provision to the con¬ 
trary,®® the general rule is that a receiver for a cor¬ 
poration should not be appointed ex parte without 
notice to the parties affected thereby, and before 
they have had an opportunity to be heard in rela¬ 
tion to their rights.®^ This rule is applicable even 
though there is no provision in the statute under 
the rules of equity in matters of appointment of re¬ 
ceivers which govern when not inconsistent with 
the statutes on the subject.®® To appoint a receiver 
without notice is a jurisdiction and power that 
should be rarely used and never except in a clear 
case of imperious necessity, when the right of com¬ 
plainant on the showing made by him is undoubted, 
and when such relief and protection can be given in 
no other way.®® When such notice can be given, it 
should be given unless there is imminent danger of 
loss or great damage, or irreparable injury, or the 
greatest emergency, or when by the giving of notice 
the very purpose of the appointment of a receiver 
would be rendered nugatory.®® Whenever the court 
is asked to deprive defendant of the possession of 
its property without a hearing, or an opportunity 
to oppose* the application, the particular facts and 
circumstances which render such a summary pro¬ 
cedure proper should be set forth in the bill or pe¬ 
tition on which such application is founded.®® 


65. Del.—Bruch v. National Guar¬ 
antee Credit Corporation, supra. 

50. Colo.—Youni?l)Piff v. Orlando 
Cannl & Reservoir Co., 53 P.2d 651. 
98 Colo. 111. 

Wash.— BorKinan Clay Mfif. Co. v. 
Bergman, 131 P. 486, 73 Wash. 
144. 

14a C.J. p 970 note 66. 

67. Md.—James P. Powers Foundry 
Co. v. Miller. 171 A. 842, 166 Md. 
590. 

5a N.J.—Dalshelmer v. Graphic 
Arts Co., 97 A. 497. 86 N.J.Eq. 49. 
affirmed 107 A. 686, 89 N.J.Eq. 
210 . 

14a C.J. p 970 note 56. 

Sa N.C.—Merchants* Nat. Bank v. 
Newton Cotton Mills, 20 S.B. 765, 
116 N.C. 607. 

60. Cal.—Real Estate Assoc. ▼. San 
Francisco, 60 Cal. 223. 

14a C.J. p 970 note 69. 

61. Ind.—Orin Jessup Land Co. v. 
Lannes. 141 N.E. 464, 193 Ind. 646 
—^Welfare Loan Society of Ander¬ 
son v. Seward. 141 N.E. 221, 193 
Ind. 641. 

Ky.—^Wokenva Coal Co. v. Johnson, 
88 S.W.2d 737, 234 Ky. 668. 


Tex.—Sanger Oil & Reflning Co. v. 

Crisman, Clv.App., 63 S.W.2d 490 

—McClelland v. Motley, Civ.App., 

47 S.W.2d 486—Gibbons Mfg. Co. v. 

Milan, Civ.App., 17 S.W.2d 844. 

14a C.J. p 970 note 60. 

Appolntmeat in foreign ooimty 

Appointment of receiver without 
notice in suit instituted in county 
other than one where company’s 
principal office was located as pro¬ 
vided by statute, was unauthorized. 
—San Antonio Suburban Irrigated 
Farms v. Bexar-AIedina-Atascosa 
Counties Water Improvement Dist. 
No. 1, Tex.Crv.App., 49 S.W.2d 611. 

Cure of defect 

Response of creditors or stockhold¬ 
ers to order to show cause why re¬ 
ceivership should not be continued 
did not validate void order for ap¬ 
pointment of receivers and injunc¬ 
tion which was Invalid because en¬ 
tered without notice to the corpo¬ 
ration—Nottebaum v. Leckie, CC.A 
N.J., 31 F,2d 656, certiorari denied 
Guaranty Trust Co. of New York v 
Noxom Chemical Products Co., 55 
S.Ct. 17, 280 XJ.S. 668, 74 L.Ed. 613. 

Notice to derelict oftoers was held 
insufficient, where no notice was' 
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given to the stockholders.—Furrer v. 
Nebraska Bldg. & Inv. Co., 189 N.W. 
359, 108 Neb. 698, 43 A.L.R. 225. 

Where defendants are in court on 
the day set for hearing and also on 
day that the order appointing the 
receiver is made, the receiver is not 
appointed without notice.—Buerck v. 
Mid-Nation Iron Products Co., 245 S. 
W. 45, 295 Mo. 263. 

62. Or.—Stacy v. McNicholas, 144 
P. 96, 148 P. 67, 76 Or. 167. 

Wis.—Davelaar v. Blue Mound Inv. 
Co., 86 N.W. 185, 110 Wis. 47. 

63. U.S.—^North American Land & 
Timber Co. v. Watkins, La., 109 P. 
101, 48 C.C.A. 254. 

Ind.—Orin Jessup Land Co. v. Lan¬ 
nes. 141 N.E. 464, 193 Ind. 646. 

64. Wis —Davelaar v. Blue Mound 
Inv. Co., 86 N.W. 185, 110 Wis. 
470. 

14a C.J. p 970 note 63. 

65. Fla.—Poynter v. Smith. 162 So. 
874, 120 Fla. 469. 

Ind.—Orin Jessup Land Co. ▼. Lan¬ 
nes. 141 N.E. 454. 193 Ind. 645. 
Md.—State Pounders v. Oliver, 169 
A. 69. 166 Md. 360. 

14a C.J. P 970 note 64. 
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' Exceptions to rule. However, as has already 
been intimated, there are exceptions to the rule re¬ 
quiring notice, easily understood applications of the 
principle being that a receiver for an insolvent cor¬ 
poration may be appointed without notice, where it 
is impossible to get service of notice on its offi¬ 
cers,®® where the requirement of notice would prob¬ 
ably defeat the purpose for which a receiver is nec-. 
essary,®^ and in cases of great emergency.®® It has 
been held that an order appointing a receiver pen¬ 
dente lite, in an action to sequestrate the property 
of an insolvent corporation, is not void because it 
does not appear that a summons had been issued or 
served upon the corporation before the order was 
made.®® An appointment without notice of a re¬ 
ceiver, it has been held, will not be disturbed, where 
later developments disclose that the appointment 
was warranted.^® 

Waiver of notice. A defendant may waive any 
objection to an ex parte appointment of a receiver 
by acquiescence therein,by failure to interpose a 
timely objection thereto,72 or by participating in 
the proceeding thereafter and a waiver of no¬ 
tice by the president of a corporation will bind it,^^ 
although such action by an unauthorized employee 
will not have that effect.*^® 

§ 1481. Hearing and Determination 

A hearing and determination for a receiver of a cor¬ 


poration It controlled by the rulee governing an applica¬ 
tion for the appointment of a receiver generally, unleaa 
regulated by contrary statutory provislona. 

In the absence of contrary statutory provisions, 
the hearing and determination of an application for 
a receiver of a corporation is controlled by the rules 
governing an application for the appointment of a 
receiver generally, as stated in the CJ.S. title Re¬ 
ceivers §§ 52-69, also S3 C.J. p 63 note 77 to p 70 
note 51. 

A bill seeking the appointment of a corporate re¬ 
ceiver should be dismissed by the court on its mo¬ 
tion where it appears that the court is without ju¬ 
risdiction, and this is so regardless of how knowl¬ 
edge of that fact may be acquired.^® In some ju¬ 
risdictions, it is held that in involuntary proceed¬ 
ings for receivership the alleged grounds for ap¬ 
pointment must be proved at a hearing had after 
due citation and service, and where the defendant 
corporation denies the allegations of the bill and 
sets up defenses, it is entitled to be heard.It 
would seem that evidence is not essential to the ap¬ 
pointment of a receiver in those cases in which a 
receiver may be appointed without notice, but the 
court should exercise extreme caution in such in¬ 
stances.*^® An appointment of a temporary receiver 
will not be made on the complaint alone unsupport¬ 
ed by any affidavit or other evidence,^® and a re- 


601 Ill.—Llndgrren-Mahan Chemical 
Plrc-Enffine Ca, v. Revere Rubber 
Co., 70 Ill.App. 379. 

N.Y.—Dayton v. Bor.«jt, 20 N.Y.Supor. 
116, affirmed 31 N.Y. 435. 

67. U.S.—Joseph Dry Goods Co. v. 
Hecht. Ga.. 120 F. 760, 67 C.C.A. 
64. 

W.Va.—Bareraln House v. St. Clair, 
52 S.E. 660, 68 W.Va. 565. 

68. W.Va.—Bargain House T. St 
Clair, supra. 

Showing held InsnAcient 

Where a stockholder’s complaint 
in ex parte application for a receiv¬ 
er for the corporation did not show 
that approximately eleven thousand 
dollars In assets were in danger of 
being seized or removed beyond the 
jurisdiction, and no showing made 
that defendant’s assets would be 
wasted or dissipated, the appoint¬ 
ment of a receiver without notice 
was not Justiflt‘d.—Orin Jessup Land 
Co. V. Lannes, 141 N.E. 454. 198 Ind. 
646. 

68. Minn.—Greenfleld v. Hill City 
Land, etc., Co., 170 N.W. 848. 141 
Minn. 393. 

78. Ky.—Fourseam Block Collieries 
Co. V. John P. Gorman Coal Co., 82 
S.W.2d 223. 259 Ky. 132. 


Absence of injustice 
Appointment of receiver for prop¬ 
erty of cual-mlning corporations 
without notice did not work sub¬ 
stantial injustioe, where facts shown 
on motion to set aside appointment 
w-arranted appointment and reasona¬ 
bly showed danger of irreparable 
loss.—^Wakenva Coal Co. v. Johnson, 
28 S.W.2d 737, 234 Ky. 558. 

71. Or.—Stacy v. McNlchoIas, 144 
P. 96. 148 P. 67. 76 Or. 167. 

Bifeot of order to show eanse 

Corporation was not chargeable 
with any dereliction in failing to an¬ 
swer order to show cause after ap¬ 
pointment of receivers in ex parte 
proceedings, where order was ad¬ 
dressed only to creditors and stock¬ 
holders.—^Nottebaum v. Leckle, C.C. 
A.N.J., 31 F.2d 566, certiorari denied 
Guaranty Trust Co. of New York v. 
Noxom Chemical Products Co., 50 
S.Ct 17. 280 U.S. 558, 74 L.Ed. 613. 
78. Mo.—Tebbetts v. Fuqua, 90 S. 

W.2d 1074, 230 Mo.App. 330. 

Or.—Stacy v. McNicholas, 144 P. 96, 
148 P. 67, 76 Or. 167. 

73. La.—In re Eckhardt Mfg. Co., 
88 So. 78, 114 La. 119. 

Or.—Stacy v. McNicholas, 144 P. 96. 

148 P. 67, 76 Or. 167. 

Tex.—FI core v. Morgan, Clv.App.. 
176 S.W. 737. 
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74. Wash.—Davis v. Edwards. 84 P 
22, 41 Wash. 480. 

Safliciency of authorization 
Resolution constituting formal 
consent by Insolvent corporation to 
appointment of receiver was not ob¬ 
jectionable for failure to authorize 
president to waive citation and con¬ 
sent to appointment.—Southern Jos- 
lyn Co. v. Electric Appliance Co.. 183 
So. 753. 172 La. 219. 

75. Tex.—Dixie Cotton Machinery 
Co. V. Garber, Clv.App., 63 S.W.2d 
895. 

76. U.S.—Scattergood v. American 

Pipe & Construction Co.. Pa., 249 
F. 23, 161 C.C.A. 83, certiorari 

granted Hitchcock v. Scattergood. 
38 S.Ct. 583. 247 U.S. 516, 62 L.Ed. 
1244, and certiorari dismissed 40 
S.Ct. 118, 261 U.S. 664, 64 L.Ed. 
416. 

77. La.—Cappel ▼. Liberty Lumner 
Yard. 125 So. 270, 169 La. 356. 

Hearing held suttolent 
Mich.—Van Wie v. Storm, 270 N.W. 
814, 278 Mich. 632. 

78. Md.—^Hagerstown Furniture Co. 
of Washington County v. Baker, 
142 A. 885, 155 Md. 549. 

78. N.T.—Federman T, Standard 
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ceivcr will not in any case be appointed on a pre¬ 
liminary hearing where the charges on which the 
application was based are denied.®® The court 
may, under statutory sanction, have jurisdiction to 
appoint a receiver on the mere application of a 
creditor in an ex parte proceeding.®! However, the 
rights of one impleaded in a receivership proceed¬ 
ing cannot be determined summarily.®® When the 
evidence produced by both parties upon all of the 
issues has been heard before the appointment of a 
temporary receiver, the same issues need not be re¬ 
tried before making the appointment permanent.®® 
A bill by a creditor or stockholder seeking the ap¬ 
pointment of a corporate receiver cannot it ha*? 
been held, be dismissed on application of complain¬ 
ant, or on application of the corporation with the 
complainant's consent, nor can the corporation ef¬ 
fect a dismissal by payment of the obligation.®^ 

It is proper for the court to consider the matters 
alleged in the defendant's answer.®® A plea to a 
bill for appointment, which denies the equity of the 
bill because of the appointment by a court of anoth¬ 
er state of a receiver for the corporate assets, docs 
not authorize a consideration of whether the case 
is properly one for the court's discretion as provided 
by statute.®® In such a case insolvency of the cor¬ 
poration must be proved independently, unaided by 
the adjudication or admission in the other jurisdic¬ 
tion,®! Failure to show an emergency case does 
not bar the immediate appointment of a receiver for 
a corporation shown to be insolvent.®® 


Findings. The findings by the court should be 
within the issues presented by the pleadings.®® 

Appeal. Taking of an appeal from an order ap¬ 
pointing a receiver for a defunct corporation binds 
the trust property in the hands of the former direc¬ 
tors as statutory trustees.®® On appeal, where there 
is nothing before the court but a void order ap¬ 
pointing a corporate receiver, the order is merely 
reversed without remand.®! 

§ 1482. —— Evidence 

Th# burden le on the complainant to eatabllah by com¬ 
petent and euffleient evidence hie Interest In the subject 
matter and the grounds for the appointment of a re¬ 
ceiver. 

The burden is on complainant to show that he has 
such an interest in the subject matter as will en¬ 
title him to maintain the proceeding,®® and the bur¬ 
den is also on him to show that grounds for the 
appointment of a receiver exist.®® The appoint¬ 
ment of a receiver on the ground of insolvency will 
be refused where the evidence justifies the belief 
that the creditors will all be paid and the business 
of the corporation resumed,®^ and a receiver should 
not be appointed where allegations in an action by 
a stockholder of neglect, mismanagement, and mis¬ 
use of corporate funds, are disproved.®® The mere 
fact that a corporation is new does not warrant an 
inference of its insolvency on the question of the 
propriety of appointing a receiver.®® So on appli¬ 
cation for the appointment of a receiver for a cor- 


Churn Mfjr Co., 112 N.T.S. 834, 128 
App Div 403. 

14a C .1 p 072 note 89. 

80. U.R —Drady v. Bay State Goa 
Co, CC.N.T, 106 F. 684—Taylor 
V. Cuban Land & S. S. Co., C.C.N. 
J.. 106 F. 137. 

14a C.J. p 972 note 90. 

81. V.i Drake v. National Bank of 
Coinmeree v. Norfolk. 190 S.E, 302, 
168 Va 230. 109 A.L.R. 1517. 

83. N Y.—Savoy-Reeland Printing 

Corporation v. Cove Theatres, 240 
N.Y.S. 229. 228 App.Div. 504. 

83. Conn.—Minotte E. Chatfleld Co. 
v. CufTey l.«nundries. 160 A. 611, 
111 Conn. 497. 

84. N.J.—Naspo v. Summit Sweets 
Shoppe. 160 A. 199, 106 N.J.Eq. 
49. 

85. S.C.—Peeples v. South Carolina 
Agr. lx>an Ass’n, 163 S.E. 283, 166 
S.C. 429. 

88 . Del.—Frankland v. Remington 
Phonograph Corporation. 119 A. 
127, 13 Del.Ch. 312. 

87. Del.—Itogers v. Bancokentucky 
Co.. 156 A. 217. 18 DeLCh. 23. 

88. Da.—Southern Joslyn Co. v. 


Electric Appliance Co., 133 So. 763. 
172 Ln. 219. 

Hoason immaterial 

Judge need not state reasons for 
dispensing with statutory ten days* 
delay in appointing receiver of Insol¬ 
vent corporation. 

La.—Southern Joslyn Co. v. Electric 
Appliance Co., supra. 

89. Findings outside the issues will 
not support a conclusion of law, and 
must be disregarded —Enterprise 
Printing 4k Publishing Co. v. Craig, 
144 N.E. 642, 195 Ind. 302. rehearing 
denied 145 N.E. 809. 196 Ind. 302. 

90. Mont.—Union Bank & Trust Co. 
of Helena v. Penwell, 42 P.2d 457. 

91. Ill.—Burton v. Freeman Coal 
Mining Co., 254 111 App. 213. 

92. La.—^Viguerie v. Burguleres 
Planting Co., 46 So. 114. 121 La. 
97. 

14a C.J. p 971 note 78. 

93. U.S.—^Nottebaum t. Leckie, C. 
C.AN.J., 81 P.2d 566. certiorari 
denied Guaranty Trust Co. of New 
York V. Noxom Chemical Products 
Co.. 50 S.Ct. 17. 280 U.S. 558. 74 
L.Ed. 613. 
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Md—^Williams v. Salisbury Ice Co., 
3 A.2d 507. 

14a C.J. p 971 note 79. 

Zasolvenoy at time of filing 

Del.—Manning v. Middle States Oil 
Corporation, 137 A. 79, 15 Del.Cl 
321. 

KeeesBity for receiver 

Mich.—Central Holding Co. v. Bush¬ 
man, 213 N.W. 120, 238 Mich. 261. 
Issuance and order to show cause 
Issuance of injunction against cor¬ 
poration, with notice to creditors 
and stockholders to show cause why 
receivers appointed without notice 
to corporation should not be con¬ 
tinued. violated statute as relieving 
petitioner of burden of proof.—^Not- 
tebaum v. Leckie, C.C.A.N.J,, 31 

F.2d 566, certiorari denied Guaranty 
Trust Co. of New York v. Noxom 
Chemical Products Co., 50 S.Ct. 17, 
280 U.S. 568, 74 L.Ed. 613. 

94. N.J.—McMullin V. McArthur 
Electric Mfg. Co., 68 A. 97, 73 N.J. 
Eq. 627, 

95. La.—Felix v. Kenner Canning, 
etc.. Co.. 48 So. 884. 123 La. 188. 

, 98. Del.—Gray v. Newark, 79 A. 

I 735, 789, 9 Del.Ch. 171. 
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poration without notice, it will be presumed that 
the officers arc solvent where the application alleges 
their insolvency only on information and belief.^7 
Resolutions by directors that the corporation is un¬ 
able to meet its obligations and that a receiver is 
necessary, are evidence of such necessity.^^ It 
will not be presumed that the property of the cor¬ 
poration will be needlessly sacrificed.®® 

No evidence is necessary as to admitted allega¬ 
tions of a bill for receivership, since such admis¬ 
sions have the effect of proof.^ 

Admissibility, Any evidence otherwise compe¬ 
tent which is relevant to the issues presented may 
be considered.® On a hearing of a stockholders' 
motion for a receiver in their suit to compel the 
directors to collect an assessment levied on corpo¬ 
rate stock to discharge outstanding obligations and 


expenses, the directors* evidence that they were tak¬ 
ing other steps to extricate the company is proper 
for consideration.® So on the issue as to the- pro¬ 
priety of the appointment of a receiver, evidence is 
competent which tends to show that plaintiff by his 
actions had made necessary the appointment of a 
receiver.* The appointment of a receiver in a for¬ 
eign jurisdiction, not based on insolvency, is imma¬ 
terial in determining insolvency as a basis for re¬ 
ceivership in the state of a local corporation.® 
Where insolvency is shown, the existence of shortly 
accruing obligations and the probability of nonpay¬ 
ment may be considered on the question of necessity 
for appointment.® 

Sufficiency of evidence. The appointment of a 
receiver will, of course, be refused where the facts 
alleged as a basis for the appointment are not sus¬ 
tained by the evidence.^ If there is any doubt as to 


97. Ala.—Smith v. Birmingham Dis¬ 
infectant Co.t 56 So. 721, 174 Ala. 
874. 

98w La.—Saxon v. Southwestern 
Brick, etc.. Mfff. Co.. 87 So. 640. 
113 La. 637. 

99. Tex.—Galvin v. McConnell, Civ. 

App., 117 S.W. 211. 

1. Md.—Hagerstown Furniture Co. 
of Washington County v. Baker, 
142 A. 885. 155 Md. 649. 

9. Bvidoaoo hold admisolhlo 
Conn.—Minotte E. Chatfleld Co. v. 
Coffey Laundries, 160 A. 511. Ill 
Conn. 497. 

Bvldoaco hold Inadmlorthlo 

(1) Precorporation agreements not 
pleaded, alleged to have been broken, 
or sought to be canceled, in suit for 
receivership injunction, cancellation 
of voting trust agreement, and ac¬ 
counting.—Buchhalter v. Myers, 876 
P. 972. 86 Colo. 43 9. 

(2) Evidence concerning the 

wealth and worldly circumstances 
of the party seeking receivership.— 
Smith V. Satilla Pecan Orchard & 
Stock Co.. 110 S.E. 303, 152 Ga. 
538. • 

(3) Evidence of prior transactions 
between plaintiff and the promoter 
of the corporation having no bearing 
on the issues.—Smith v. Satilla 
Pecan Orchard & Stock Co., supra. 

3. Mont.—Hartnett v. St. I^Uis 

Mm., etc.. Co.. 153 P. 437, 61 Mont. 
895. 

14a C.J. p 971 note 85. 

4L Ill.—Leigh v. National Hollow 
Brake-Beam Co., 79 N.E. 318. 224 
Ill. 76. 

5b Del.— Rogers v. Bancokcntucky 
Co.. 166 A. 217, 18 Del.Ch. 23. 

6. Del.—^Kenny v. Allerton Corpora¬ 
tion, 161 A. 257, 17 Del.Ch. 219. 

7. U.S.—McCammon v. Fidelity Inv. 
Ass’n, D.C.W.Va., 86 F.Supp. 117. 


Cal.—Mason v. San-Val Oil A Wa¬ 
ter Co., 36 P.2d 636. 1 Cal.2d 670. 
Mass.—Cook v. Cook, 170 N.E. 456. 
270 Mass. 534. 

Mich.—Central Holding Co. v. Bush¬ 
man. 213 N.W. 120. 238 Mich. 261. 
14a C.J. p 971 note 87. 

Bvidanoe held aiiAcleiit 

(1) To show that plaintiffs pos¬ 
sessed sufficient capacity to sue. 
U.S.—Ramsey v. Home Mortg. Co„ 

D.C.N.C., 47 F.2d 621, reversed on 
other grounds, C.C.A., Home Mortg. 
Co. V. Ramsey, 49 P.2d 788. 

Mo.—Horning v. Jones, App., 252 B. 
W. 981. 

(2) To justify appointment of re¬ 
ceiver. 

U.S.—Ramsey v. Home Mortg. Co., 
supra. 

Ala.—Henry v. Ide, 86 So, 698, 209 
Ala. 367. 

Ga.—Smith v. Satilla Pecan Orchard 
& Stock Co.. 110 S.E. 303, 152 Ga. 
538. 

Mich.—Flemming v. Heffner A Flem¬ 
ming, 248 N.W. 900, 263 Mich. 561. 
Minn.—Owens v. J. L. Owens Co.. 

210 N.W. 69. 167 Minn. 468. 

Mo.—Kienker v. Power Truck A 
Tractor Co., 18 S.W.2d 1060, 823 
Mo. 281. 

Neb.—Fisher v. National Mortgage 
Loan Co., 274 N.W. 568, 133 Neb. 
280, modifying 271 N.W. 483, 182 
Neb. 185. 

N.J.—Bernstein v. New Jersey Bank¬ 
ers’ Securities Co., 156 A. 768, 109 
N.J.Eq. 233, affirming 146 A. 60. 7 
N.J.Misc. 479 and 151 A. 465, 8 N. 
J.Misc. 685—Matawan Tile Co. v. 
Second United Const. Co.. 156 A. 
459, 109 N.J.Eq. 78—Shuster v. 

Ventnor Gardens, 141 A. 457. 108 
N.J.Eq. 93. 

Okl.—Illinois Refining Co. v. Illinois 
Oil Co., 264 P. 904, 130 Okl. 27. 
Wash.—Draper v. J. G. Robinson Let- 
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tuee Farms, 8 P.2d 661. 164 Wash. 

8 . 

14a C.J. p 871 note 87 fa] (1). 

(3) To show Insolvency. 

U.S.—^Hanssen v. Pusey & Jones Co., 
D.CDel., 276 F. 296. affirmed, C. 

C. A., Pusey A Jones Co. v. Hans- 
sen, 279 F. 488, certiorari granted 
43 S.Ct. 18. 260 U.S. 712. 67 L.Ed. 
476, and reversed on other grounds 
43 S.Ct 454, 261 U.S. 491, 67 L.Ed. 
768. 

S.C.—Jennings v. Automobile Sales 
Co.. 93 S.E. 188, 107 S.C. 514. 

14a C.J. p 971 note 87 [a] (2). 

(4) To show solvency and an ab¬ 
sence of bad management.—Carey v. 
Dalgarn Const. Co., 130 So. 344, 171 
La. 246. 

(5) To show fraud or mismanage¬ 
ment. 

U. S.—Ramsey v. Home Mortg. Co., 

D. C.N.C., 47 F.2d 621, reversed on 
other grounds, C.C.A., Horne Mortg. 
Co. V. Ramsey, 49 F.2d 738, 

Iowa.—Crow v. Bond & Mortgage Co. 
of Iowa, 209 N.W. 410, 202 Iowa 
38. 

(6) To show business being con¬ 
ducted prejudicially to the interests 
of stockholders and creditors.—Garr 

V. Kelly-Springfleld Tire Co., 176 A. 
85, 117 N.J.Eq. 352. 

(7) To sustain the findings of the 
court as to intermingling of affairs 
by partnership and corporation.— 
Jennings v. Auto Sales Co., 93 S.E. 
188, 107 S.C. 514. 

(8) To show that directors* action 
was in good faith.—Niedringhaus v. 
William F. Niedringhaus Inv. Co., 46 
S.W.2d 828, 329 Mo. 84. 

(9) To show that several corpora¬ 
tions were so identified with the par¬ 
ent company as to be a part of it.— 
Trustees System Co. of Pennsylvania 
Co. v. Payne. C.C.A.Pa., 65 F.2d 108. 
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the proof of the grounds on which the receivership 
is asked, the court should not act since proof of ju¬ 
risdictional facts should be clear and convincing,^ 
mere presumptions being insufficient.® 

§ 1483. — Scope of Inquiry and Relief 
Granted 

A court In granting relief In proceedinge for a cor¬ 
porate recelverehlp la limited to mattera Involved In the 
leeuea of the caee, and where by atatute apeclflo provl- 
aione are made ae to the extent of the court’e power* 
compliance must be had with such provlelone. 

The court has no power to render a decree or 
grant relief in respect of matters not involved in 
the issues in the case.i® Where the statute on 
which the apidication is based undertakes specifical¬ 
ly to provide what may be done by the court in such 
suit, the court is limited thereby in respect of the 
matters which may be inquired into and in respect 
of the relief granted.Where the appointment of 
a receiver is not the only relief sought nor the 


controlling one which is an accounting and an ad¬ 
judication and settlement of the respective rights 
of the parties, the court on appointing a receiver 
should permit the prosecution of the proceeding un¬ 
til the accounting is obtained, and it is error to 
make an order restraining plaintiff from commenc¬ 
ing or prosecuting any action relating to the affairs 
of the company until further order of the court.^® 
In general the filing of a bill for receivership and 
the appointment of a receiver confers jurisdiction 
on the court over the estate of the corporation with 
power to decide all questions relating to the preser¬ 
vation, collection, and distribution of assets, as well 
as the making of orders in the original proceeding 
and cognizance of ancillary actions instituted ap¬ 
propriately by the receivers in behalf of the es- 
tate.13 

Order or decree. Generally an order appointing a 
corporate receiver, to be sufficient, should state the 
limits of his control over the corporate property, 


avldenoe held InenflcieAt i 

(1) To Justify appointment of re-j 
celver. 

TJ.S.—Carson v. Lon«r-Bell Lumber; 
Corporation, C.C.A Mo., 73 F.2d 397. 
affirming. D.C., Hutson v. Long: 
Bell Lumber Co.. 1 P.Supp. 468, 
and certiorari denied Corson v. 
Lonir-B<*ll Lumber Corporation, Bfi 
S.Ct. 362, 294 U.S. 707. 79 L.Kd. 
1242. rehourinfT denied 55 S.Ct. 606, 
294 U.S. 731, 79 L Rd. 1261. 

Gr—B rown v. Tom Huston Corpora¬ 
tion. 176 S.E. 909, 179 Ga. 354. 

Md.—Williams v. Salisbury Ice Co., 
3 A.2d 607. 

Mo.—Niedrlnifhaus v. William P. 
NledrinithauB Inv. Co., 46 S.W.2d 
828, 329 Mo. 84. 

Neb.-pressman v. Bonham, 260 N. 

W. 818, 129 Neb. 201. 

N.J.—Panzer v. National Pinanee 
Corporation of America, 175 A. 188. 
117 N.J.Eq. 231—Second Nat. Bank 
of Nazareth, Pa., v. H. S. Hall & 
Co.. 161 A. 818, 111 N.J.Eq. 104— 
Greenbaum v. Lafayette & Broad 
Realty Corporation, 124 A. 776, 96 
N.J.Eq. 317—Bljur v. Bljur Motor 
Appliance Co., 121 A. 6, 1 N.J.Mlsc. 
218. 

Ohio.—^Warren Telephone Co. v. Sta¬ 
ton. 189 N.B. 660, 46 Ohio App. 
606. 

Okl.—^Advance Operating Co. v. Char- 
tier, 30 P.2d 916, 167 Okl. 492. 

Or.—Roles v. Roles Shingle Co., 31 
P.2d 180, 147 Or. 366. 

Tex.—Prairie Lea Production Co. v. 

Tiller. Clv.App.. 286 S.W. 638. 
Wash.—Bolding v. Washington Cor¬ 
nice Co., 78 P. 37, 36 Wash. 649. 

(2) To prove Insolvency of corpo¬ 
ration.—Shaten v. Volco Cement Cor¬ 
poration, Del.Ch., 2 A.2d 162. 


(3) To show mismanagement war¬ 
ranting appointment of receiver. 

U S.~Omar Oil & Gas Co. v. Bair 
Oil Co., D.CWyo.. 285 P. 688. 

Mich.—Central Holding Co. v. Bush¬ 
man, 213 N.W. 120, 238 Mich. 261. 
Mo—Nledringhaus v. William P. 
Niedrlnghaus Inv. Co., 46 S.W.2d 
828. 329 Mo. 84. 

(4) To show fraud or dishonesty 
of manegement. 

U.S.—Carson v. Long-Bell Lumber 
Corporation, C.C.A.Mo., 73 P.2d 397. 
affirming, DC., Hutson v. Long 
Bell Lumber Co., 1 F.Supp. 468, 
and certiorari denied Carson v. 
I^ong-Bell Lumber Corporation, 65 
set, 352, 294 U.S. 707, 79 L Ed 
1242, rehearing denied 55 506, 

294 U.S, 731, 79 L Ed 1261—Ar- 
kansas-^Iissourl Power Co. v. Kun- 
derer. C.C.A Ark., 73 F.2d 212. 

Mo.—Niedrlnghaus v. William P 
Nledringhaus Inv. Co., 46 S.W.2d 
828. 329 Mo. 84. 

(5) To show that directors acted 
in bad faith.—^Niedrlnghaus v. Wil¬ 
liam P. Nledringhaus Inv. Co, supra. 

(6) To establish salary of substi¬ 
tute manager as excessive.—B<*st v. 
Southern Hide Co., 129 So. 614, 170 
La. 997. 

(7) Other cases see 14a C.J. p 971 
note 87 [b]. 

8. Cul.—Delaney Producing A Re¬ 
fining Co. V. Crystal I’etroleum 
Products Corporation, 264 P. 521, 
88 Cal.App. 784. 

Del.—Shaten v. Volco Cement Corpo¬ 
ration, Ch., 2 A.2d 162—Kenny v. 
Allerton Corporation. 151 A. 257. 
17 DeLCh. 219—Manning v. Middle 
i States Oil Corporation, 137 A. 79. 
I 16 Del.Ch. 821. 
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Md—^Williams v. Salisbury Ice Co., 

3 A 2d 507. 

N J —Hoagland v. U. S. Trust Co., 
160 A. 662, no NJ.Eq 489. af¬ 
firmed Hoagland v. Clifford F. 
MacE\oy Co, 166 A. 196, 113 N.J. 
Eq. 29 and Hoagland y. U. S. Trust 
Co. of Newark, N. J, 166 A 197, 
113 N J Eq 30—Madsen v. Burns 
Bros.. 155 A. 28. 108 N J Eq 275— 
Kelly V. Kelly-Sprlngfield Tire Co., 
152 A. 166, 106 NJEq. 645. 

14a C J. p 972 note 88. 

Insolvency disputed 
Del—Manning v. Middle States Oil 
Corporation, 137 A. 79, 15 Del.Ch. 
321. 

Strong proof is essential to Justify 
corporate ri'ceivership where specific 
and detailed evidence that corpora¬ 
tion’s business is being successfully 
conducted at a profit is presented in 
opposition to receivership.—Golden 
State Glass Corporation v. Superior 
Court of Los Angeles County, Cal., 
90 P.2d 75. 

9. Del.—^Kenny v. Allerton Corpora¬ 
tion, 151 A. 257, 17 Del.Ch. 219. 

10. Colo.—Buchhalter v. Myers, 276 
P. 972, 85 Colo. 419. 

14a C.J. p 972 notes 91, 92. 

11. Wis.—Clark v. Banner, etc.. 
Printing Co., 7 N.W. 309, 60 Wis. 
416. 

14a C.J. p 972 note 93. 

12. Wash.—Boothe v. Summit Coal 
Min. Co., 116 P. 269, 63 Wash. 630. 

13. U.S.—Orcutt V, Crawford. C.C. 

1 A.Wyo., 86 P.2d 146, certiorari de¬ 
nied 67 S.Ct. 119, 299 U.S. 694, 81 
L.Ed. 438. 

14. Mo.—Hornig v. Jones, App., 252 
S.W. 981. 
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but it has been held that the order of appointment is 
not necessarily limited to such property as may be 
mentioned in the petition.^® Where proper, an or¬ 
der of appointment should limit the duration of the 
receivership.!® An order appointing a special re¬ 
ceiver to apply corporate assets toward the satis¬ 
faction of a judgment is not an appointment of a 
general receiver.!^ 

A void order appointing a receiver for a corpo¬ 
ration and an injunction against the exercise of its 
powers creates a trust for the administration of 
corporate property under the court's supervision.!* 
The invalidity of an order appointing a receiver 
renders a subsequent modifying order void.!* 

A decree in a receivership proceeding providing 
that a creditor is entitled to recover a certain 
amount on its claims is not in ciTect a judgment 
which, upon being docketed, becomes a lien on all 
corporation's property, where the receivership is a 
general one and the decree does not determine the 
claims of general creditors.** 

§ 1484. Allowance for Attorneys’ Fees and 
Expenses 

Costs may be allowod In proper cases to those who 
have preserved or recovered corporate assets, or who 
have defended against unfounded requests for receiver¬ 
ship. 


Under the general rule, as stated in the CJ.S. 
title Costs § 123, also 15 C.J. p 104 notes 46-53 that 
a court of equity may charge funds realized from, 
and preserved by, litigation with the costs and ex¬ 
penses of such litigation, an allowance may be made 
to one who through the institution of proceedings 
for a receivership has preserved or recovered the 
assets of the corporation for his expenses and at¬ 
torney's fees.*! Such allowance may also be made 
to corporate officers for reasonable expenses in¬ 
curred in protecting the corporation against un¬ 
founded requests for a receivership,** as well as 
to stockholders who intervene and successfully de¬ 
fend against or appeal from an order of appoint¬ 
ment.** Following the appointment of a receiver, 
the expenses required to perfect an appeal by the 
corporation must be provided by the receiver in 
possession of the corporate funds.*® 

However, all costs incurred by reason of the re¬ 
ceivership of the corporation including the receiv¬ 
er’s compensation have been taxed against plain¬ 
tiff and his sureties where the receivership was im¬ 
properly granted,*® and where no ground exists for 
the appointment of a receiver and the proceeding in 
which the appointment is asked operates to diminish 
if not entirely destroy the business of the corpora¬ 
tion, there is no principle of equity under which an 


Orflqr tmlA suflloleiit 

Or.—Home Mortgr. Co. ▼. Sitka 
Spruce Pulp & Paper Co., 36 P.2d 
1038. 148 Or. 602. 

1ft. Tex.—Showalter v. Laredo Imp. 
Co.. 18 S.W. 491, 83 Tex 162. 

16. Ind.—Dynamite Druga v. Kerch, 
10 N.E.2d 624, 212 Ind. 568. 

17. Ohio.—Soul V. Lockhart, 164 N. 
K. 419, 119 Ohio St. 393. 

10. U.S.—Nottebaum v. Leckie, C. 
C.A.N.J.. 31 F.2d 556. certiorari 
denied Guaranty Trust Co. of New 
York V. Noxom Chemical Products 
Co., 50 S.CL 17, 280 U.S. 658, 74 L. 
Ed. 613. 

19. U.S.—Nottebaum v. Leckie, su¬ 
pra. 

flO. Or.—Home Mortg. Co. v. Sitka 
Spruce Pulp & Paper Co., 86 P.2d 
1038, 148 Or. 502. 

81. Neb.—Fisher v. National Mort- 
Crage Loan Co., 274 N.W. 668, 133 
Neb. 280, modifying 271 N.W. 433, 
132 Neb. 185. 

S.C-—Chisolm v. Carolina Agency 
Co., 118 S.E. 529. 125 S.C. 160. 

14a C.J. p 972 note 96. 

Xattani ooaaiaMM on allowanoa 
8,C.—Chisolm V. Carolina Agency 
Co., 118 S.E. 629, 125 S.C. 160. 
Snoeessfnl pxoosadlj^r for parileiilar 
elan 

(1) An attorney who is successful 


In a corporate receivership proceed¬ 
ing in realizing a fund for distribu¬ 
tion to claimants of a particular 
class is entitled to an allowance out 
of such fund for services, but is not 
entitled to an allowance if no fund 
is secured in which such class may 
participate.—American S. S. Co. v. 
Wlckwire Spencer Steel Co., D.C.N. 
Y., 14 FSupp. 941, affirmed, CC.A., 82 
F.2d 999. 

(2) In an action by a creditor to 
secure the appointment of a receiver, 
brought for the benefit of all the 
creditors, the cost of securing the 
receiver, including reasonable attor¬ 
ney’s fees, should be borne by all 
the creditors in proportion to the 
amount realized by them.—Uradshaw 
V. Little Rock Bank, 89 S.W. 316, 76 
Ark. 601. 

14a C.J. p 940 note 31 [a], [e]. 

Whsrt no fnnd for distribution is 

realized on a sale of assets, a com¬ 
plainant is not entitled to an allow¬ 
ance for counsel fees.—Snell v. 
Frank Snell Sawmill Co., C.C.A.Ga., 
284 F. 847, affirming, D.C.. 271 F. 
696, which is affirmed, C.C.A., J. C. 
Turner Lumber Co. v. Wilson & 
Bennett and Reynolds & Rogers, 283 
F. 1021. Certiorari denied 43 S.Ct. 
364. 261 U.S. 619, 67 L.Ed. 830. 

Uabllity of Intsrrsnsr for eosts 
Where to a petition in the nature 
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of a creditors* bill praying for the 
appointment of a receiver of the as¬ 
sets of a debtor, a corporation hold¬ 
ing mortgages against the debtor 
was made a party plaintiff on Its 
own application, It thereby recog¬ 
nized the necessity for the bill and 
ratified it. If the mortgages were 
sufficient to cover the whole of the 
assets and it should thus appear 
that there was no necessity for the 
appointment of a receiver, but the 
corporation instead of objecting to 
such appointment joins as plaintiff 
in the proceeding, it Is chargeablc- 
with its proportion of expenses up to 
the lime it became a parly and a like 
proportion to the* end of the litiga¬ 
tion.—Lowry Banking Co. v. Abbott, 
13 S.E. 204, 87 Ga. 184. 

33. Ind.—Esarey v. Pierson, 141 N. 
E. 87, 84 lnd.App. 109. 

33. La.—Motor Sales & Service Co. 
V. J. D. Kerr Gravel Co., 104 So. 
61. 158 La. 327. 

Amount held rsasonabls 

La.—Daly v. Opelousas Ins. Agency. 
158 So. 631, 181 La. 89. 

34b La.—Wolbretts v. New Orleans 
Drug Co.. 89 So. 406, 149 La. 434. 

3S. Tex.—Hook v, Payne, Civ.App.. 
211 S.W. 280. 
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allowance of plaintiff’s attorney’s fees may be made 
out of the assets,26 but the defeated party must pay 
the costs himself.27 An-attorney representing the 
directors and resisting a corporate receivership 
sought because of the director’s wrongful acts can¬ 
not recover for his services where the directors 
were found guilty of the acts charged.28 

§ 1485. Pendency of Other Suits as Affecting 
Right to Appointment 

since « receiver It a repreeentative of the court* 
following appointnnent and poeeetelon of the property by 
a receiver, other petitlona for recelverthlp will be de¬ 
nied. 

Since the receivers do not act for either party but 
represent the court,26 a second petition for the ap¬ 
pointment of a receiver will ordinarily be denied 
where the property of the corporation is already in 
the hands of a receiver.*® It has been held no ob¬ 
jection to the appointment of a receiver for an in¬ 
solvent corporation on the application of a direc¬ 
tor and stockholder that judgment creditors are 
proceeding under a statute which enables them to 
reach the property of the debtor fraudulently dis¬ 
posed of by him.*^ Where a receiver appointed on 
application of a judgment and execution creditor of 
an insolvent corporation is forbidden to do any¬ 
thing in hostility to the rights of any other judg¬ 
ment and execution creditors, this does not operate 
as a bar to the appointment of a receiver in anoth¬ 


er suit commenced by a general creditor.** It has 
been held that an action to set aside a fraudulent 
transfer of corporate assets, begun by a stockhold¬ 
er, and in which a receiver was appointed, cannot 
be pleaded in bar or abatement of an action by a 
creditor of said corporation, in favor of himself 
and all other creditors, and against the corpora¬ 
tion, then insolvent, and all its stockholders, and for 
the appointment of a receiver.** In an action 
brought for the purpose of sequestrating the prop¬ 
erty of an insolvent corporation and enforcing the 
liability of its stockholders, plaintiff is not entitled, 
as of right, to have a receiver appointed, when in¬ 
solvency proceedings are pending in which a re¬ 
ceiver or assignee has been selected, who has quali¬ 
fied, and under the supervision of the court has 
entered on and is discharging the duties of his 
trust.*^ 

§ 1486. Renewal of Application 

An application for receivership may be renewed on a 
new state of facts. 

If, on an application of a creditor or stockholder 
for an injunction restraining the corporation from 
further exercising its charter powers and for a re¬ 
ceiver, an injunction is granted and the appoint¬ 
ment of receivers refused on the then state of facts, 
the application for appointment may be renewed at 
any time on a new state of facts arising.** 


3. Eligibility, Qualification, and Tenure 


§ 1487. Eligibility to Act as Receiver 

a. In general 

b. Officers, directors, and stockholders 

c. Parties and attorneys 

d. Creditors 

c. Other persons 
f. Presentation of objections 

a. In General 

While personal or adverse Interest does not neces¬ 


sarily render one Ineligible as receiver for a corporation, 
one so interested should generally not be appointed, In 
the absence of special reasons or circumstances. 

While personal or adverse interest does not ncc- • 
essarily and in all cases disqualify one from eli¬ 
gibility for appointment as receiver for a corpora¬ 
tion,** the general rule is that one so interested 
should not, except for special reasons or under spe¬ 
cial circumstances, be appointed.**^ Even where all 
the parties agree on the appointment of an interest- 


ae. Kan.— PVc.ss V. Mechanics’ State 
Bank. 116 P. 563. 84 Kan. 828. L. 
R.A.191&A 606. 

87. La.—Naef v. Miller-GoU Mfp. 
Co., 147 So. 62, 176 La. 979. 

28 . Colo.—Witherspoon v. Hornbein, 
196 P. 865. 70 Colo. 1. 

28 . U.S.—Central Trust Co. v. Wa¬ 
bash. St. L. & P. Ry. Co., C.C.MO., 
23 F. 863. 

14a C.J. p 973 note 99. 

aOw Tenn.—New River Lumber Co. 

V. Tennessee Ry. Co., 238 S.W. 887. 
J4u C.J. p 973 note 1. 


31. N.J.—Nichols V. Perry Patent 
Arm Co,, 11 N.J.Kq. 126. 

32. N.Y.—Dambman v. Empire Mill, 
12 Barb. 341. 

14a C.J. p 973 note 3. 

33. Minn.—Oswald v. St. Paul Globe 
Pub. Co., 61 N.W. 902, 60 Minn. 82. 

34. Minn.—Walther v. Seven Cor¬ 
ners Bank. 59 N.W. 1077, 58 Minn. 
434. 

35. N.J.—Oakley v. Paterson Bank, 
2 N.J.Eq. 173. 

36. Iowa.—M. R. Harris’ Estate v. 
West Grove Sav. Bank, 217 N.W. 
477, 207 Iowa 41. 


37. TT.S.—May Hosiery Mills v. F. 
& W. Grand 6-10-26 Cent Stores. 
D.C Mont., 59 F.2d 218, reversed on 
other fi^rounds. C.C.A., May Hosiery 
Mills v. U. S. District Court in and 
for Dlst. of Montana, 64 F.2d 450. 
Iowa.—M. R. Harris’ Estate v. West 
Grove Sav. Bank, 217 N.W. 477, 
207 Iowa 41. 

Officer also oredltor and attoraej 

A receiver who was secretary and 
treasurer as well as the largest sin¬ 
gle creditor of the company, and 
who was also the legal adviser of 
plaintiff and framed the bill of com¬ 
plaint, as well as the legal adviser 
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ed person, the court should exercise its discretion 
and appoint a wholly disinterested person.** 

b. Officers, Directors, and Stodcholdeni 

In the absence of statutory regulation authorizing or 
forbidding offlcersy directors* or stockholders of a corpo¬ 
ration to act as Its receivers* there is no Inflexible rule 
disqualifying them from so acting* although the practice 
has been disapproved; whether or not such appoint¬ 
ment Is proper depends on the circumstances of each 
case. 

An officer of a corporation may of course be ap¬ 
pointed receiver for the corporation when there is 
statutory authority for such appointment.3» On the 
other hand, such an appointment is not permissible 
where there is express statutory prohibition against 
it, and the consent of the parties to the suit for the 
appointment of a receiver cannot be permitted to ab¬ 
rogate the plain provisions of the statute.'*® In the 
absence of statutory regulation, it is held that there 
is no inflexible rule disqualifying officers, directors, 
or stockholders from appointment as receivers 
merely by reason of their relation to the corpora¬ 
tion,^! and such appointments have been recognized 
as proper.^2 However, on the ground that receiv¬ 
ers should be impartial between the parties in in¬ 
terest,^® the practice of making such appointments 
has, at least in the absence of exceptional and urgent 
grounds and the consent of the parties thereto, 
been disapproved or not followed.^® The legality or 
propriety of such an appointment depends ultimate¬ 
ly on the surrounding circumstances of each particu¬ 
lar case,^® and the decision may be affected by such 


circumstances as the connection of the person pro¬ 
posed with the misfortune of the company,^ 7 the 
confession of inability to administer the property by 
the officer whose appointment is sought by his tak¬ 
ing steps to obtain the aid of a court of chancery,^® 
or the conflict of interests of the appointed officer 
with those of the stockholders,^® or, on the other 
hand, the imperative necessity of such an appoint¬ 
ment to protect the interests of all concerned,®® or 
the complicated and intricate nature of the business 
of the insolvent corporation and the familiarity of 
the officer with the business.®! Thus, where the 
officer is well qualified and the parties desire it,®® 
and the misfortunes of the company are not attribu¬ 
table to reckless management on his part,®® he ma> 
be properly appointed receiven 

e. Parties and Attorneys 

There li no Inflexible rule disqualifying a party's at¬ 
torney from appointment as receiver for a corporation* 
but the practice Is not to be commended. 

Under a statute expressly so providing, a party 
to a suit for the appointment of a receiver is in> 
eligible to act as such.®^ 

Although the practice is not to be commended 
there is no inflexible rule disqualifying the attor¬ 
ney of a party to the cause from appointment as the 
receiver for a corporation;®® thus, where the par¬ 
ties consent thereto,®® and the attorney proposed 
is a man of integrity, and experienced and out¬ 
standing,®'^ his appointment is not improper. 


of defendant company, was disquali¬ 
fied and should not have been ap¬ 
pointed.—Baker v. Backus, 32 Ill. 79. 

aa Ind.—Cooper v. Morris, 200 N. 
E 222, 210 Ind. 162. 

39. Mich—Moran v. Wayne Clr. 

Judge, 83 N.W. 1004, 125 Mich. 6. 
14a C.J. p 973 note 10. 

4a Ohio.—Moss Nat. Bank v. Lake¬ 
side Co., 19 Ohio Clr.Ct. 365, 10 
Ohio Cir.Dec. 642. 

41. U.S.—Lincoln Printing Co. v. 
Middle West Utilities Co., C.C.A. 

Ill., 74 F.2d 779, affirming, D.C., 6 
F.Supp. 663, and certiorari denied 
Pollack V. McCulloch. 55 S.Ct. 659. 
296 U.S. 746, 79 L.Ed. 1691. 

14a C.J. p 973 note 14. 

AOverse interest arislnir after ap- 
polntsMut 

Under a statute authorizing re¬ 
ceivers of corporations to proceed 
against atoekholders in behalf of 
claimants for statutory liability, it 
is only at the institution of such 
proceedings that a stockholder’s in¬ 
terest becomes adverse to his posi¬ 
tion as receiver.—-Hewett v. Adams, j 
60 Me. 271. | 


42. La.—^In re Eckhardt Mfg. Co., 
38 So. 78, 114 La. 119. 

14a C.J. p 973 notes 13. 14. 

43. U.S.—^Atkins v. Wabash, etc., R. 
Co.. C.C.Ill., 29 P. 161. 

14a C.J. p 974 note 16. 

44 . S.C.—In re Citizens’ Exchange 
Bank of Denmark, 1.39 S.E. 135. 
143, 140 S.C. 471, quoting Corpus 
Juris. 

14a C.J. p 974 note 16. 

45 . U.S.—May Hosiery Mills v. P. 
& W. Grand 5-10-25 Cent Stores, 
D.C.Mont., 59 F.2d 218, reversed on 
other grounds, C.C.A., May Ho¬ 
siery Mills V. U. S. District Court 
in and for Dist. of Montana, 64 F. 
2d 450. 

14a C.J. p 974 notes 15. 17. 

46. U.S.—Lincoln Printing Co. v. 
Middle West Utilities Co., C.C.A. 

Ill., 74 F.2d 779, affirming, D.C., 6 
F.Supp. 663, and oortlorari denied 
Poliak V. McCulloch, 55 S.Ct. 659. 
296 U.S. 746, 79 L.Ed. 1691. 

14a C.J. p 974 note 18. 

47 . La.—Caldwell School v. Mere¬ 
dith. 72 So. 960, 140 La. 269. 

14a C.J. p 974 note 19. 
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43. U.S.—Buck V. Piedmont, etc., L. 
Ins. Co., C.C.Va., 4 F. 849, 4 

Hughes 415. 

49. U.S.—Olmstead v. Distilling, 
etc.* Co., C.C.I1I., 67 P. 24. 

5a U.S.—Lincoln Printing Co. v. 
Middle West Utilities Co., CCA. 

Ill., 74 P.2d 779, affirming, D.C., 6 
F.Supp. 663, and certiorari denied 
Poliak V. MoCulloch, 56 S Ct. 659, 
295 U.S. 746, 79 L Ed. 1691. 

61. U.S.—Lincoln Printing Co. v. 

Middle West Utilities Co., supra. 
14a C.J. p 974 note 22. 

53. U.S.—Ralston v. Washington, 
etc., R. Co.. C.C.Wash., 65 F. 557. 
63. U.S.—Farmers’ L. & T. Co. v. 
Northern l*ac. R. Co., C.C.Wis., 61 
F. 646. 

64L Tex.—Sunshine Consol. Oil Co. v. 
Preehel, Civ.App., 268 S.W. 1051. 

56. Ind.—Cooper v. Morris, 200 N. 
E. 222, 210 Ind. 162. 

N.C.—^Mitchell v. Aulander Realty 
Co., 86 S.E. 368, 169 N.C. 516. 

6a N.C.—Mitchell v. Aulander Real¬ 
ty Co., supra. 

57. Ind.—Cooper v. Morris, 260 N.E. 
222, 210 Ind. 162. 
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d. Ondltm 

Neither oreditore nor their oflleeni are neeeeearliy 
diequellfied from acting ae recelvera for a corporation. 

The fact that a person is a creditor of a corpora¬ 
tion does not of itself disqualify him from acting as 
its receiver and this is equally true of directors 
of corporate creditors.s^ However, it has been held 
that, even where all the parties agree to the ap¬ 
pointment of one who, among other relationships 
making him an interested person, is an officer of 
a creditor, the court should exercise its discretion 
and appoint a wholly disinterested pcrson.^<l 

e. Other Persons 

A receiver of one corporation may be continued as 
receiver of another corporation. A speculator in a corpo¬ 
ration’s stock should not be appointed its receiver. 

A receiver of one corporation may, in the court’s 
discretion, be continued as receiver of a second cor¬ 
poration; and, where the two companies have op¬ 
erated practically as one and their affairs and ac¬ 
counts have become considerably intermingled, there 
is no abuse of discretion in so doing.^^ A specula¬ 
tor in the stock of a corporation should not be ap¬ 
pointed its receiver.®^ 

f. Presentation of Objections 

An objection to a receiver for a corporation on the 
ground of ineligibility should be seasonably made, and 
may be made only by one having standing in the cause* 

An objection to a receiver for a corporation on 
the ground of his ineligibility should be seasonably 
made; it cannot be made after final settlement by 
the receiver to the court.®® Persons having no 
standing as parties to a cause cannot attack the 


eligibility of a person appointed receiver therein.®® 
§ 1488. Qualification 

When the order of appointment requires, a receiver 
must give security before undertaking his trust; and, 
after his bond is filed, his title relates back to the date 
of his appointment. Approval of a bond filed with proper 
security Is not essential to its validity, but Is an adjudica¬ 
tion of Its sufficiency barring collateral attack. A non¬ 
resident receiver’s bond should be conditioned on his ap¬ 
pearing when required. 

Where the order appointing a receiver for a cor¬ 
poration so provides, and the provision is not 
waived by the court or by the parties in interest 
having power to do so, the receiver must give se¬ 
curity before he undertakes the execution of the 
trust.®® After the receiver's bond has been filed, 
his title relates back to the date of his appoint¬ 
ment.®® The court's approval of a receiver’s bond 
is an adjudication that it is sufficient, and precludes 
collateral attack,®7 and, provided the bond is filed 
in time, such approval may be had nunc pro tunc.®® 
Where the requisite security is given at the time 
a receiver’s bond is filed, approval by the court is 
not necessary to its validity.®® 

The penalty of the bond is sufficient where the 
estate is entirely real estate and the receiver can¬ 
not likely recover an amount of rents larger than 
the pcnalty.70 

Nonresident receiver. Where' one of several re¬ 
ceivers of a corporation is a nonresident, his bond 
should be conditioned that he will appear when re¬ 
quired by the court, either on notice to him within 
or without the state, or on notice to the counsel for 
the receivers.'^^^ 


58. Mich.—Moran v. Wnyne Clr. 
Judf?e, 83 N.W. 1001, 125 Mich. 6. 

14a C.J. P 974 note 31. 

Sacaiver held not creditor 

An employee of defendant, who in 
the capacity of manaslns apent had 
been able to retire a **no funds*’ 
chock ffivon her for salary, is not a 
“creditor" so as to pret lude her 
from Appointment as receiver under 
the terms of a statute prohibiting 
certain interested persons from be¬ 
ing appointed.—Stockmen’s Not. 
Bank of Casper v. Calloway Shops, 
286 P. 146, 41 Wyo. 232. 

59 . U.S.—Lincoln Printing Co. v. 
Middle West Utilities Co., C.C.A. 
Ill., 74 P.2d 779, affirming, D.C., 6 
F.Supp. 663, and certiorari denied 
Poliak V. McCulloch. 65 S.Ct. 659, 
296 U.S. 746. 79 L.Ed. 1691. 

60. Ind.—Cooper v. Morris. 200 N.E. 
222, 210 Ind. 162. 

61. U.S.—Southern Trust Co. v. 
Austin, C.C.A.Tex., 30 F.2d 893, cer¬ 


tiorari denied 49 S.Ct. 614, 279 U. 
S. 874, 73 L.Ed. 1009. 

C8. U.S.—Olmstead v. Distilling, 

etc., Co., C.C.111.. 67 F. 24. 

63. Wyo.—Stockmen’s Nat. Bank of 
Casper v. Calloway Shops. 285 P. 
146, 41 Wyo. 232. 

04. U.S.—^IVhceler v. Badenhausen 
Co.. D.C.Pa., 260 F. 991, affirmed, 
C.C.A.. 264 P. 627. 

Stats and federal court appoInteeB 

llcceivcrs appointed by a state 
court who unsuccessfully petition a 
federal court to revoke Its appoint¬ 
ment of a receiver on the ground 
that the state court first acquired Ju¬ 
risdiction have no standing to at¬ 
tack the eligibility of the federal 
court’s appointee.—^Wheeler v. Bad¬ 
enhausen Co., supra. 

65. N.Y.—^Hegewlsch v. Silver. 36 
N.E. 658, 140 N.Y. 414. 

W.Va.—Crumlish v. Shenandoah Val¬ 
ley R. Co., 22 S.E. 90. 40 W.Va. 
627. 

14a C.J. p 976 note 37. 
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Who must execute '^undertakiag” 

Under statute requiring that an 
“undertaking’’ with sufficient sure¬ 
ties be given by applicant where a 
receiver is appointed on an ex parte 
application, a bond executed by a 
surety company alone, and not by 
applicants for appointment of re¬ 
ceiver for corporation, was sufficient, 
since an “undertaking" need not be 
signed by the principal.—Golden 
State Glass Corporation v. Superior 
Court of Los Angelos County, Cal. 
App., 82 r.2d 492. 

66. N.Y.—In re Christian Jensen 
Co.. 23 N.E. 665, 123 N.Y. 650. 

67. Iowa.—Metropolitan Nat. Bank 
V. Commercial State Bank, 74 N.W. 
26, 104 Iowa 682. 

68. U.S.—Hamilton v. Simon, C.C. 
N.Y., 178 P. 180. 

69. U.S.—Hamilton y. Simon, supra. 
TO. N.Y.—Monroe Bank v. Scher- 

merhorn, Clarke 866. 

71* U.S.—Lotte y. American Silk 
Co.. C.C.N.Y., 159 P. 499. 



§ M89 

§ 1489. Revocation, Vacation, Modification, 
or Stay of Order of Appointment 

Generally an order appointing a receiver for a corpo¬ 
ration la revocable even without etatutory authority; 
an application for euch relief la addreased to the court'a 
diacretion, and the order ahould not be aet aaide without 
any new ahowfng or change of clrcumatancea. Such an 
order may be modified, aa for correcting technical er- 
rora; it will not be atayed without a ahowlng that harm 
would otherwiae reault. 

An order for the appointment of a receiver for a 
corporation is not irrevocable.^* The power to 
vacate such appointment has been held to be neces¬ 
sarily implied in the power to appoint, and express 
statutory authority conferring it is unnecessary 
but it has been held, both under a statute so provid¬ 
ing^^ and without reference thereto,^^ that a final 
judgment appointing a receiver may not be vacated 
on the subsequent application of stockholders or 
consenting creditors. 

An application to vacate or revoke the appoint¬ 
ment of a receiver for a corporation is addressed 
to the sound legal discretion of the trial court on 
the facts presented,and ordinarily, this discretion 
will not be controlled if the court is not without ju¬ 
risdiction to make the appointment.^* As a gen¬ 
eral rule, the order making the appointment should 
not, without any new showing or change of circum¬ 


19 C.J.S. 

stances calling for judicial action, be set aside.*® 
Sufficient ground to revoke or vacate such an or¬ 
der has been held to exist where the receivership 
is shown to be useless** or no longer necessary,®* 
where it appears on the trial that there is no proba¬ 
bility of an ultimate recovery,®^ or where plaintiffs 
did not bring themselves within the statutory 
grounds, despite the fact that the corporation, un¬ 
der a misapprehension as to the effect of the ap¬ 
pointment of a receiver, consented thereto.®* On 
the other hand, refusal to vacate the order of ap¬ 
pointment has been held justified where, the court 
having jurisdiction, the corporation had waived ob¬ 
jections to the appointment,®® or where there was 
a mere concurrence of the directors in an attempt 
to secure the appointment of a receiver, such fact 
being insufficient of itself to show fraudulent collu¬ 
sion warranting its vacation,®4 or where the corpo¬ 
ration for which a receiver had been appointed was 
barely solvent and had been grossly mismanaged 
and the vacation of the order of appointment would 
imperil the rights of the creditors, although all the 
stockholders united in praying for vacation of the 
order.®® 

A motion to vacate a receivership which also 
raised the issue of the insolvency of the corpora¬ 
tion and the right of the court to administer its as- 
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72. La.—Vasquea v. Metropolitan 
Building Co., 64 So. 821. 134 La. 
907. 

S.C.—Hand v. Savannah, etc., R. Co., 
8 S.C. 307. 

73. Ohio.—Cincinnati, etc., R. Co. v. 
Sloan, 31 Ohio St. 1. 

74. N.M.—Jones v. Page, 194 P. 883, 
26 N.M. 440, certiorari denied 41 
S.Ct. 636, 256 U.S. 696, 65 L.Ed. 
1176. 

Period dnrlng which court haa con., 
trol 

Where a Judgment appointing a 
receiver and issuing a statutory in¬ 
junction is a final Judgment, the 
court, by reason of another govern¬ 
ing statute, loses further control of 
the matter except for the period 
specified in such other statute.— 
Jones V. Page, supra. 

76* N.M.—Department Store Co. v. 
Gauss-Langcnberg Hat Co., 126 P. 
614, 17 N.M. 112. 

Where the corporstloi^ due to lack 
Cf notice, is not represeuted in pro¬ 
ceedings for the appointment of a 
receiver, creditors and stockholders 
may later raise Issues of fraud, con¬ 
spiracy, and corporation's solvency. 
—^Nottebaum v. Leckie. C.C.A.N.J., 
31 F.2d 666. certiorari denied Guar¬ 
anty Trust Co. of New York v. 
Noxom Chemical Products Co., 60 S. 
Ct. 17. 280 U.S. 568, 74 L.Bd. 613. 


76. Ind —Cooper v. Morris, 200 N. 
E. 222, 210 Ind. 162. 

14a C.J. p 975 note 47. 

77. Mo.—Tebbetts v. Fuqua, 90 S. 
W.2d 1074, 230 Mo.App. 330. 

14a C.J. p 976 note 47. 

Refusal to vacate held not improper 
Order refusing to vacate the ap¬ 
pointment of a receiver for an in¬ 
solvent corporation at the suit of an 
unsecured creditor held not against 
the clear weight of the evidence.— 
Grant Drilling Co. v. Rebold, 76 P. 
2d 172, 181 Okl. 479. 

Bvidence held suAcient to support 
finding that creditors' suit was not 
collusively brought with purpose of 
delaying and hindering creditors of 
defendant corporation.—Ketchum v. 
MacDonald, C.C.A.Pa., 85 F.2d 436, 
certiorari denied 67 S.Ct. 120, 299 U. 
S. 695, 81 L.Ed. 438. 

78. Ind.—Cooper v. Morris, 200 N. 
E. 222, 210 Ind. 162. 

Suit by aa iuterveuer seeking to 
set aside the appointment of a re¬ 
ceiver will be dismissed In absence 
of proof of his allegations.—Herriges 
V. Doloras Cigar Co., 8 La.App. 216. 

79. La.—^Krotx v. Louisiana Constr. 
Co., 45 So. 276, 120 La. 366. 

88. Mont.—Forrester v. Boston, etc.. 
Cons. Copper, etc., Min. Co., 60 P. 
1088, 61 P. 309, 24 Mont. 148. 
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Termination of receivership see Infra 
9 1491. 

Befendaut’s offer of relief prayed 
for 

Where an offer made by defendant 
concedes to plaintiffs the right to 
recover a Judgment and awards to 
them the substantial relief prayed 
and obviates the need of continuing 
the receivership, the court should 
order a Judgment entered conforma¬ 
ble to the terms of the offer and 
then discharge the order of appoint¬ 
ment.—Porre.ster v. Boston, ete., 
Cons. Copper, etc., Mfn. Co., supra. 

81. Cal.—Copper Hill Min. Ca v. 
Spencer, 25 Cal. 11, 18. 

82. N.T.—Schindler v. George Ring- 
ler & Co.. 200 N.Y.S. 692, 206 App. 
Div. 217. 

83. Colo.—^Woods V. Capitol Hill 
State Bank, 199 P. 964, 70 Colo. 
221 . 

Waiver of objections and consent to 
appointment generally sec supra 9 
1473. 

84. U.S.—Brassey v. New York, 
etc., R. Co., C.C.Conn., 19 F. 663. 

14a C.J. p 976 note 62. 

Collusion as ground for removal see 
infra 9 1490. 

88. Ky.—^Adams v. Farmers* Nai 
Bank. 180 S.W. 807. 167 Ky. 606. 
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sets as a trust fund has been held in effect an inter¬ 
vention, and not to raise a collateral issue.^^ 

Modification of order. An order appointing a re¬ 
ceiver for a corporation, being an administrative 
and not a judicial order, may be modified or chang¬ 
ed without the consent of the parties.®^ Such an 
order or decree may, of course, be amended to cor¬ 
rect a technical error therein;®® but a decree ap¬ 
pointing a receiver on the ground of insolvency as 
established by the evidence cannot be changed by 
petition for rehearing so as to place the appoint¬ 
ment on some other ground not alleged or proved.®® 

Stay of appointment. Where it is only by the ap¬ 
pointment of a receiver that creditors and stock¬ 
holders can be adequately protected and no possible 
harm can result to the corporation by permitting the 
receiver to go into possession, and there is evidence 
that a stay is asked for the purpose of commencing 
proceedings in another state to deprive the court of 
jurisdiction, the application for a stay must be de¬ 
nied.®® Similarly, where it is not contended that 
the business of the corporation is peculiarly sensi¬ 
tive and dependent on the confidence of the bond¬ 


holders and the public, or that the corporation will 
suffer in an unusual way by continuance of the re¬ 
ceivership, thi. only contention being that the re¬ 
ceiver was improvidently appointed and that to con¬ 
tinue him will incur extra expense, a stay of re¬ 
ceivership pending final decision of the main suit is 
not warranted, nor is such stay warranted where 
such contention as to the sensitivity of the corpo¬ 
ration’s business is made, but it appears that the 
officers to whom management would be restored if 
the receivership were stayed do not enjoy public 
confidence.®^ 

§ 1490. Removal of Receiver 

On application by the proper parties to the court 
which appointed a receiver for a corporation, the re¬ 
ceiver may be removed, but only for proper cause, such 
as collusion In securing his appointment. 

On application to the proper court, a receiver 
may be removed where,®- and only where,®® just 
cause for his removal exists. In the absence of in¬ 
competence or unfitness by reason of x>artiality or 
interest, a receiver should not be removed solely on 
the objection of stockholders asking for the ap- 


80 . T<*x—(luaranty State Bank & 
Trust Co. V Thompson. Civ.App.l 
195 SW 960. 

87. SC —Hand v. Savannah, etc.. It. 
Co, 8 S,(\ 307. 

Blreotlon to convert asaeta 

An order appointinfr a receiver 
preliminary to hcariniT to collect the 
assets of a corporation, convert 
them into money, and hold the mon¬ 
ey until it is judicially determined 
that the legal title thereto is in the 
corporation will be modified by elim¬ 
inating the provision for converting 
the assets into money.—Carpenter v. 
Landman. 159 N.W. 322, 192 Mich. 
64 4 

Appointment of ooreoeiver properly 
refused 

(1) A stockholder of a corpora¬ 
tion for which a rcceiv'er has been 
appointed is not entitled to his own 
appointment as eoreceiver, and such 
appointment will not be made where 
the receiver previously appointed Is 
disinterested and competent.—Acme 
While Lead & Color Works v. Re¬ 
public Motor Truck Co., D.C.Mich., 
284 F. 580. 

(2) That person seeking appoint¬ 
ment as coreceiver of corporation 
was recently elected president of 
corporation was held not sufficient 
reason, in itself, ta warrant appoint¬ 
ment of such person as coreceiver.— 
American Brake Shoe & Foundry Co. 
V. Interborough Rapid Transit Co., 
D.C.N.Y., 6 F.Supp. 216. 

88 . N.J.—Karst v. Black Diamond 
Range Co., 88 A. 692, 82 N.J.Eq. 
281. 
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Pa—Garland v. Wilson. 137 A. 266. 
289 Pa. 272. 

89. N.J —^Karst v. Black Diamond 
Range Co, 88 A. 692, 82 N.J.Eq. 
231. 

90. N J.—Morse v. Metropolitan S. 

S. Co., 100 A. 219, 87 N .T.Eq. 

217, modified on other grounds 102 
A. 524, 88 N.J.Eq. 325. 

91. U.S.—Bankers* Mortg. Co. of 
Topeka, Kan., v. Rupp, C C.A.Kan.. 
66 F.2d 992. 

98. Colo.—Peterson v. Daniels. 192 
P. 494, 68 Colo. 576. 

14a C.J. p 976 note 67. 

Causes held suAcieut 

(1) Wh<Te a receiver has been 
collusively appointed for a mining 
company which was not insolvent 
merely to defeat a creditor's claim, 
and after the receivership there was 
no change in the management of the 
company, and nothing to notify 
the creditor that the receivership 
proceeding was not in good faith, 
the creditor is entitled to have the 
receiver discharged, provided he has 
not waived such right or sued out 
his writ prematurely.—Peterson v. 
Daniels, supra. 

(2) Where receiver who was ap¬ 
pointed in sequestration action and 
was vested with ownership of cause 
of action against third parties, 
whose alleged wrongful acts caused 
damages to corporation, refused to 
prosecute such action, stockholder 
could apply to have receiver re¬ 
moved and another appointed so as 
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to redress alleged wrongs, particu- 
laily where it was alleged that re¬ 
ceiver w^as a clerk in office of third 
parties’ attorney—Koral v. Savory, 
Ine, 291 NYS 123, 249 App Div. 
635. 

(3) Failure to exercise ordinary 
diligi'iK'c Will Justify the receiver’s 
removal, and the court’s discretion 
in removing a receiver will not be 
considered as having been abused, 
where it appears that he did not ac¬ 
complish what he ought to, and 
would, have accomplished had he ex¬ 
orcised the diligence which a pru¬ 
dent man would exercise in wind¬ 
ing up his own business.—In re An- 
gell, 91 N.W. 611, 131 Mich. 345. 

(4) Other causes see 14a C.J. p 
976 note 57 [&]• 

93. N J —McCullough v. Merchants' 

L, etc., Co, 29 N.J.Eq. 217. 

11a C.J. p 976 note 68 

CanssB hold insuttcioiLt 

(1) The court will not remove of¬ 
ficers of a corporation appointed on 
account of the complicated nature of 
its business, merely because they 
had formerly made imprudent in¬ 
vestments while acting as officers, no 
fraudulent practices being shown, 
where no more investments were to 
he made and their duties wero con¬ 
fined to realizing assets by collection 
and sale and the distribution thereof 
under the orders of court.—Fowler 
V. Jarvis-Conklin Mortg. Co.. C.C.N. 
Y., 63 F. 888. 66 F. 14. 

I (2) Other instances see 14a C.J. p 
i 976 note 68 La]. 
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pointment of a receiver of their own selection, 
and the fact that a receiver is a creditor, stockhold¬ 
er, or officer will not, ordinarily, of itself constitute 
sufficient ground for removal.®® Where removal 
would result in delay in winding up the receivership 
and in additional and useless expense, the court will 
refuse to remove a receiver, although he has not 
been indifferent and unbiased.®® Under a statute 
providing for the termination and dismissal of suits 
“collusivcly brought,” where collusion was present 
in the suit by which the appointment of the receiver 
was effected, the receivership will be terminated.®^ 

The court in which a receiver was appointed is 
the proper court to exercise jurisdiction in remov¬ 
ing him;®® no reason exists for another court ex¬ 
ercising jurisdiction in such matters.®® 

Proceedings for removal. Where one not a par¬ 
ty to the receivership suit seeks the removal of the 
receiver on the ground that his appointment was 
fraudulently procured, he should bring a separate 
action for that purpose, and the court may properly 
dismiss his motion or petition filed in the receiver¬ 
ship suit.l The joinder of a stockholder and a cred¬ 
itor as plaintiffs in a suit to annul the appointment 


of a receiver for a corporation has been held prop-* 
er.® A receiver will not be removed on the ground 
of unfitness where there is no evidence of it except 
the sworn bill on information and belief and, on the 
contrary, it is shown by numerous affidavits that he 
is a competent and impartial officer.® Although a 
stockholder was appointed receiver in ignorance of 
the fact that he was a stockholder, it was held the 
court would not remove him immediately, but the 
matter would be referred again to the same master 
to appoint a receiver with liberty to propose the 
same receiver, thus affording an opportunity for 
objections.^ 

In a proceeding instituted by the court, sua 
sponte, to determine whether or not collusion was 
present in a suit for the appointment of a receiver, 
with a view to the possible dismissal of the suit and 
termination of the receivership as a fraud on the 
court, it was held that, while a common stockholder 
has no absolute right to intervene in such proceed¬ 
ing, it is no abuse of discretion for the court to 
permit him to do so,® and that wide latitude in the 
admission of testimony was necessary to determine 
the question of fraud.® 


94. N.J.—Eelman v. Johnson Prod¬ 
ucts Co., 143 A. 326. 103 N.J. Eq 
294. 

96. Ala.—Mercantllp Trust, etc., 
Co. V. Florence Water Co., 19 So. 
17, 111 Ala. 119. • 

Mich.—Barker v. Wayne Cir. Judge. 

75 N W. 88G, 117 Mioh. 325. 
Eligibility to act as receiver see 
supra § 1487. 

96. Alaska.—Decker v. Berners Bay 
Min., etc., Co., 2 Alaska 604. 

97. U.S.—Lincoln Printing Co. v. 
Middle West Utilities Co., C.C. 
A.lll., 74 P.2d 779, affirming, D.C.. 
6 F.Supp. 663, and certiorari de¬ 
nied Poliak V. McCulloch, 56 S.Ct. 
659. 295 US. 746, 79 L.Kd. 1691. 

Collusion as ground for vacation of 
order see supra S 1489. 

Meaning of **collnBlon” 

*'('o11usion.'* as used in the statute 
and applied to procuring appoint¬ 
ment of equity receiverri for cor¬ 
poration. is agreement by two or 
more persons to defraud another of 
his rights by forms of law or ob¬ 
tain object forbidden by law, and im¬ 
plies fraud, employment of fraudu¬ 
lent means or of lawful means for 
accompllshipent of unlawful pur¬ 
pose.—Lincoln Printing Co. v. Mid¬ 
dle West Utilities Co., supra. 
Vrandnlent eollnsion held not shown 
Fraudulent collusion sufficient to 
set aside the appointment of receiv¬ 
ers was not shown by the failure to 
notify all creditors of corporation 
and especially unsecured creditors. 


including common stock owners, of 
creditors* meeting, at which It was 
secretly agreed to ask for equity 
receivership, unless object of agreed 
plan was not to conserve corpora¬ 
tion's assets for all creditors’ bene¬ 
fit, but wrongfully to prefer and pro¬ 
tect only agreeing creditors’ claims, 
or by the appointment of corpora¬ 
tion's officer a.s one of the three re¬ 
ceivers. pursuant to agreement of 
certain creditors, some of whom had 
knowledge, which they failed to dis¬ 
close to court, that such officer had 
been guilty of irregularity weighing 
against his moral fitness to act as 
receiver, or by the mere fact that 
certain creditors of corporation sug¬ 
gested to court names of persons 
afterwards appointed; on the con¬ 
trary, the character and ability of 
the receivers and results of their 
administration, as disclosed by evi¬ 
dence, were held to warrant classifi¬ 
cation of receivership as one of con¬ 
servation for all creditors’ benefit 
and to. show that function thereof 
was legitimate and properly exer¬ 
cised.—Lincoln Printing Co. v. Mid¬ 
dle West Utilities Co., supra. 

98. N.Y.—^Attrill v. Rockaway 
Beach Impr. Co., 25 Hun 376. 

S.D.--<}ates v. McGee, 88 N.W. 115, 
15 S.D. 247. 

99. S.D.—Gates v. McGee, supra. 

1. Wash.—Nevin v. Pacifle Coast & 
Norway Packing Co., 177 P. 729, 
106 Wash. 192. 

14a C.J. p 976 note 65. 
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Petition held too late 

Where, in an action against a 
corporation, receivers were appoint¬ 
ed, a petition by a stockholder to 
remove the receiver for fraud, filed 
three years thereafter, and presum¬ 
ably about that length of time f«il- 
lowing the entry of judgment against 
the corporation, is too late, and 
should not be allowed —Nevin v. 
Pa<*iflc Coast & Norway Packing Co., 
supra. 

8. La.—McCaskey Register Co. v. 
Barnes, App., 146 Sf>. 714. 

3. Ala.—Mercantile Trust, etc., Co 
V. Florence Water Co., 19 So. 3 7, 
111 Ala. 119. 

4. N.Y.—Monroe Bank v. Schermer- 
horn, Clarke 866. 

6. U.S.—Litu'oln Printing Co. v. 
Middle West Utilities Co., C.C.A. 
Ill., 74 P.2d 779, affirming, D.C., 6 
F.Supp. 663, and certiorari denied 
I’ollak V. McCulloch, 56 S.Ct. 659, 
295 U.S. 746, 79 L.Ed. 1691. 

6. U.S.—Lincoln Printing Co. v. 

Middle West Utilities Co., supra. 
Matters neoessary to ooasider 
Corporation's character and rela¬ 
tionships, interests of all parties 
concerned, moving parties' actions, 
motives, and purposes, and all oth¬ 
er matters tending to prove or war¬ 
ranting Inference of fraud.—Lin¬ 
coln Printing Co. v. Middle West 
Utilities Co., supra. 

WxoBfffiil proenrsmsat of rsosivsru 
ship not shown 

Common stock owner^s contention 
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§ 1491. Termination ot Receivenhip 

a. In general 

b. Statutory provisions 

a. la Oeneral 

When the purposes of a receivership are accom¬ 
plished, It should be terminated and the assets In the re¬ 
ceiver's hands returned to the corporation; a receiver¬ 
ship may also be terminated where there appears to be 
no probability of its success. 

When the purposes for which a receiver has been 
appointed for a corporation arc accomplished, the 
receivership should be discontinued^ and the as¬ 
sets remaining in the hands of the receiver return¬ 
ed to the corporation.* Thus, where a receiver is 


appointed because of mismanagement by, or dissen¬ 
sions in, the governing body, making it impossible 
for the corporation properly to carry on its busi¬ 
ness, the receivership should be terminated as soon 
as a lawfully constituted and competent governing 
body comes into existence.® Similarly, a receiver 
appointed on the ground of a corporation’s insol¬ 
vency may be discharged on a showing that the 
corporation has attained a position in which it can 
meet its obligations in the usual course of business, 
or continue its business with a reasonable prospect 
of success.^® A receivership may also be terminat¬ 
ed where there appears to be no probability of its 
successful issue. 


that certain creditors of corporation 
secretly planned equity receivership 
with intenthm of wrongfully pre¬ 
ferring and protecting their inter¬ 
ests and those of one receiver, who 
was officer of corporation, in disre¬ 
gard of other creditors* and common 
stockholders* rights, was held not 
supported hy record.—Lincoln I*rliit- 
ing Co. V. Middle West Utilities Co., 
supra. 

7, U.S.—Sweet v. Contiiienial-Le- 
land Corporation, C.C A.Mich., 42 
F.2d 2H2. 

Cal.—Golden State Glass Corporation 
V. Superior Court of Los Angeles 
County. 90 r2d 76. 

Conn —Stolman v. Boston Furniture 
Co.. ISO A. 507. 120 Conn 235. 

Ind.—Dynamite Drugs v Kerch, 10 
N.E: 2d G24. 212 Ind. 668. 

11a C.J. p 977 note 69. 

Partial accomplishment of purpose 
Ileecivership for corporation was 
not terminated by decree determin¬ 
ing amount due to some prior and 
secured creditors, wdiere re« eivcr- 
shlp was not limited to property cov¬ 
ered by liens of such creditors and 
decree did not determine amount due 
general creditors on claims which 
thev had filed, or priority of Judg¬ 
ment creditors.—Home Mortg, Co. v. 
Sitka Spruce Pulp & Paper Co., 36 P. 
2d 1038, 148 Or. 602. 

Bscaivsrship serving no legal pur- 
pose ab initio, and wherein vacation 
of the order of appointment was 
Justified, should, not be continued 
merely because the internal affairs 
of the corporation are not being 
properly conducted.—Schindler v. 
George Ringler & Co., 200 N.T.S. 
602, 206 App.Dlv. 217. 

Discharge secured hj applicant for 
reoeiverahip 

(W Ordinarily when receivers have 
performed the duties for which they 
were appointed, the party on whose 
application they were appointed is 
entitled to have them discharged, 
and is bd'und to do so if he would 
avoid the consequences of the re¬ 
ceivers continuing to act in that 


capacity.—Langdon v. Vermont R. 
Co.. 63 VL 228. 

(2) However, where an Individual 
creditor has filed a bill against a 
moneyed corporation, obtained an in¬ 
junction and the appointment of a 
receiver, and the rrceivi‘r has taken 
on himself the trust, and other cred- 
Jtois have filed their claims, such 
creditor is not entitled as a mat¬ 
ter of right, on being paid his de¬ 
mand, to dissolve the injurndion, dis¬ 
miss his hill, and discharge the 
receiver, although the court may per¬ 
mit this to be done where it Is for 
the benefit of all parties concerned — 
Fay v. Krle, etc., R. Bunk, Harr., 
Mich., 194. 

8. US — Sweet v. Continental-Le- 
laiid Corporation, C.O.A.Allch, 42 
F.2d 382. 

Conn.—Stolman v. Boston Furniture 
Co., 180 A. 607, 120 Conn. 235. 

Betum to proper oIBcer 

Wliere a corporation was in the 
hands of a receiver, who had re¬ 
ceived funds in that capacity, W'hieh 
funds had been paid into the regis¬ 
try of the court by its order on va¬ 
cation of the receivership, and two 
parties demanded the fund as offi¬ 
cers of the corporation, it was er¬ 
ror to order payment to one of them 
without hearing any evidence, but 
the proper officer under the by-laws 
of the corporation to receive the 
fund should have been determined 
before paying it over—Bellamy v. 
Washita Valley Telephone Co., 108 
P. 389, 26 Okl. 792. 

Batura of assets held proper 

That president of corporation 
signed notes for personal Indebted¬ 
ness with corporation's name was 
held not to compel trial court to re¬ 
fuse to return assets to corporation 
in receivership proceeding, although 
the same person had been reflected 
president.—Stolman v. Boston Fur¬ 
niture Co., 180 A. 607, 120 Conn. 235 
Bala of snttro aasats hj raoolvors 
Judgment discharging receivers of 
corporation and denying corpora¬ 
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tion's application for permission to 
enter suit against receivers to re¬ 
cover books and corporate records, 
or value thereof, was held not error, 
w'here receivers delivered books and 
corporate record.^ to purchaser of 
coiporation’s entire assehs.—Melnert 
f*oal Co. V. Smith, 179 S.E. 707, 180 
Ga. 550. 

9. u R —Sweet ▼. Continental-Le- 
land Corporation, C.C.A.MJch., 42 
F2a 382. 

Cal —Golden State Glas.s Corpora¬ 
tion V. Superior Court of Los 
Angeles County, 90 P.2d 76. 

Conn.—Stolman v. Boston Furniture 
Co.. ISO A. 507. 120 Conn. 235. 

N.J —Edison V. Edison United 
Phonograph Co., 29 A. 196, 62 N.J. 
Eq. 620. 

14a C.J. p 977 note 72. 

▲ bona fide change in the govern¬ 
ing body IS essential.—Adams v. 
Farmers* Nat. Bank, 180 S.W. 807, 
167 Ky. 606—14a C.J. p 977 note 
73. 

Discharge not antomatic 

Although the election of new offi¬ 
cers of a corporation might fur¬ 
nish ground for the discharge of a 
receiver on • proper application, it 
does not effect a discharge ipso 
facto, and the authority of the ro- 
<*eiver to act thereafter is not sub- 
J* ct to collateral attack.—^Keokuk 
Northern Line Packet Co. v. David¬ 
son. 13 Mo.App. 661. 

10. Del.—Badenhausen Co. v. Kid- 
well, 107 A. 297. 12 Del.Ch. 370. 

11. U.S.—Municipal Financial Cor¬ 
poration V. Bankus Corporation, D. 
C.N.Y., 45 P.2d 902. 

“When it appears that there is no 
reasonable ground to believe that 
the properly of a corporation can be 
so administered as to pav its debts 
and the possession thereof restored 
to the corporation, the receivership, 
on the application of any party in 
interest, may be terminated *’—In re 
Geo. D. Oeddes Undertaking & Em¬ 
balming Co., 177 So. 240, 241, 188 La. 
366. 
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A receiver is not discharged merely by the inef¬ 
fective act of plaintiff in seeking dismissal of his 
petition for the appointment of a receiver.12 a re¬ 
ceiver duly appointed should not be discharged on 
a preliminary motion of defendant corporation be¬ 
fore a trial of the case in which he was appointed.^^ 

After the adjournment of the term at which an 
order discharging a receiver for a corporation and 
restoring its property is made, the court cannot al¬ 
ter, modify, or expand the decree so as again to ob¬ 
tain jurisdiction of the property.l^ 

b. Statntory Provisions 

Under statutory provisions to ouch effect, a. corpora¬ 
tion may take appropriate action for the discharge of 
its receiver and the restoration of Its property, if Its 
debts have been paid or actual payment thereof provided 
for; In a proceeding under such statute, the public, as 
well as the stockholders and creditors, must be con¬ 
sidered. 

Under statutory provisions to such effect, a cor¬ 
poration may, on proper application, be permitted to 


take appropriate action for the discharge of its re¬ 
ceiver and the restoration of its property.^® A pro¬ 
vision in such a statute that such discharge and 
restoration may be permitted if the debts have been 
paid or provided for and there remains sufficient 
capital to enable the corporation to resume business 
requires that the debts should have been paid or 
“actual payment” provided for;^® neither the ex¬ 
tension of time for the payment of debtsi"^ nor the 
acquisition by purchase of claims against the corpo¬ 
ration by a substituted creditor^® of itself consti¬ 
tutes a provision for the pa3rment of debts within 
the meaning of the statute. In a proceeding under 
such a statute, it has been held that the public, as 
well as the stockholders and creditors, must be con- 
sidered.i® The court will not discharge a receiver 
of an insolvent company on the proposition of a 
creditor’s committee, controlling nearly all the stock, 
that the assets be transferred to the company in 
control of the committee, and that time notes be 
given creditors for their claims.^® 


4. Effect op Appointment 


§ 1492. In General 

Generally, the appointment of a receiver placet the 
corporation In the custody and control of the court, and 
while ultimate rights such as those of creditors are not 
necessarily changed or defeated, they become fixed as of 
the date of the receiver’s appointment; creditors’ reme¬ 
dies are materially restricted by the appointment and 
conflicting matters of interest in the corporate property 
are held in statu quo. 

The effect of an appointment of a receiver for a 
corporation is, except in so far as controlled by 
statutory provisions, particularly applicable to cor¬ 


porations, the same as that of an appointment for 
an individual or a partnership, the rules as to 
which are discussed in the C.J.S. title Receivers §§ 
103-264, also 53 C.J. p 93 note 59-p 230 note 22. 
The effect of appointment of receivers for railroad 
companies is considered in the C.J.S. title Railroads 
§§ 379-380, also 51 C.J. p 952 note 81-p 957 note 59. 
Broadly speaking, the appointment of a receiver 
places the corporation in the custody and control of 
the court giving it complete power to deal with the 
corporation as well as its property.^l Although the 


It im tlia duty of tho court to dis- 
chari^e a receiver where It appears 
early in the pendency of the re¬ 
ceivership that the assets would be 
insufficient to pay the preferred 
claims.—Glaser v. Achtel-Stettcr’s 
Restaurant, 149 A. 44, 106 N.J.Eq. 
150. 

Blrectiny baakruptoy potltioa ifls- 
proper 

A court terminating a receivership 
because there is no probability of 
success is not authorized to direct 
the tiling of a voluntary bankruptcy 
petition.—Municipal Financial Cor¬ 
poration V. Bankus Corporation, D.C. 
N.Y., 46 P.2d 902. 

18 . Mo.—Tebbetts v. Fuqua^ 90 S. 
W.2d 1074, 230 Mo.App. 330. 

13 . Ohio.—France v. Peerless Re¬ 
fining Co.. 15 Ohio Clr.Ct. 232, 8 
Ohio Cir.Dec. 261. 

14 . U.S.—Davis v. Duncan, C.C. 
Miss., 19 F. 477. 

ISb N.J.—^Naspo v. Summit Sweets 
Shoppe, 150 A. 199, 106 N.J.Eq. 


49—Bull V. International Power 
Co., 99 A. Ill, 87 N.J.Eq. 1. 

Action by oorporatlon rogulrod 
Under such a statute, it has been 
held that corporate action is re¬ 
quired to authorize corporation to 
repossess Itself of property in hands 
of receiver, and owners of majority 
of stock who have acquired debts 
against company cannot Invoke aid 
of court to rehabilitate corporation. 
—Bull v. International Power Co., 
supra. 

la N.J.—Bull V. International Pow¬ 
er Co., supra. 

N.M.—Jones v. Page, 194 P. 883. 26 
N.M. 440, certiorari denied 41 S. 
Ct. 536. 256 U.S. 696. 65 L.Ed. 
1176. 

17. N.J.—Sullivan v. Newark Lunch 
Room Co., 104 A. 222, 89 N.J.Eq. 
146. 

18. N.J.—Bull V. International Pow¬ 
er Co., 99 A. Ill, 87 N.J.Eq. 1. 

1ft. N.J.—Sullivan v. Newark. Lunch 
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Room Co.. 104 A. 222, 89 N.J.Eq. 
146. 

Koldiag oorporatlon 

Where statute and public policj 
forbid the organization of holding 
companies, the court will refuse to 
restore the property of an Insolvent 
holding corporation in tho hands of 
a receiver, although the corporation 
was organized before the statutory 
prohibition.—Bull v. International 
Power Co.. 99 A. Ill, 87 N.J.Eq. 1. 

80 . N.J.—Sullivan v. Newark Lunch 
Room Co., 104 A. 222, 89 N.J.Eq. 
146. 

81 . U.S.—Graselll Chemical Co v 
JRtna. Explosives Co., N.Y., 252 F. 
466, 154 C.C.A. 380. 

Md.—County Corporation of Mary¬ 
land v. Semmes, 182 A. 273, 169 
Md. 501. 

Aaasiag of pzoporty 

An application by corporation in 
receivership for permission to lease 
property to lessee who contemplated 
operation of property in conjunction 



19 C.J.8, 


CORPORATIONB 


§ 1492 


appointment does not necessarily chang^e any ulti¬ 
mate rights, it holds in statu quo conflicting mat¬ 
ters of interest in the property and funds of the 

corporation.22 

While the appointment of a receiver consented 
to by the corporation, on the ground that the capi¬ 
tal has become impaired and that the corporation is 
unable to pay current obligations has the effect of 
a judicial determination of insolvency,22 a recital 
in a receivership decree that the corporation is sol¬ 
vent but embarrassed is not conclusive, and the re¬ 
ceiver may subsequently show that the company 
was insolvent at the time of his appointment24 
The appointment of a receiver of the property of 
an insolvent corporation is legal notice to all per¬ 
sons having contractual relations with it2B and one 
subsequently dealing with the corporation is bound 
by the order and cannot assert that he had no notice 
of the appointment.26 Notwithstanding the corpo¬ 
ration is merely a corporation de facto, its receiver 
is not the receiver of a partnership to which it suc- 


cecdcd.27 

On rights and remedies of creditors generally. 
The appointment of a receiver does not defeat the 
substantive rights of creditors but materially af¬ 
fects their remedies, at least while receivership pro¬ 
ceedings are pending.28 So, where the receiver is 
appointed in a proceeding involving a general dis¬ 
tribution of the assets of an insolvent corporation, 
it is held that the rights of the creditors in such as¬ 
sets can be worked out in no other way than 
through the receiver ;22 and a statutory remedy af¬ 
forded a creditor of an insolvent corporation after 
the appointment of a receiver in proceedings to ad¬ 
minister its assets, in a provision directing notice to 
creditors and pointing out the method of procedure, 
is held to be exclusive.^® The rights and status of 
creditors of the corporation become fixed as of the 
date of appointment of the receiver,2i and this is 
the rule even though it is not then known that the 
corporation is insolvcnt.22 

It has been considered that the appointment of a 


with another and neiahborinfir mininx 
company would be rejected where it 
appeared that best interest of corpo¬ 
ration demanded that property be 
operated independently and not, in 
connection with another company.— 
Royer v New Upper Lehif?h Coal 
Co., I»a., 32 Luzerne Lcfi: Reg:. 337. 

Custody of books and papers 

Wheie receivers were appointed 
for corporation, court was custodian 
of books and papers of corporation, 
and receivers held them for direct 
of court and also for lienctit of 
all parties in interest; so persons 
purchaslnK <i11 stock of corporation 
were entitled to leave to examine 
books, where they questioned Rood 
faith of receivership proceeding, and 
they could apply therefor at any 
stage of proceeding; an order deny¬ 
ing such application could be ap¬ 
pealed from at any time, notwith¬ 
standing discretion of lower court 
to deny such applK'ation.—Newcomer 
V. Miller. 172 A. 242. 166 Md. 675, 92 
A.L.U. 1043. 

02. U.S—Vanden Bosch v. Michi¬ 
gan Trust Co., CC.A.Mich., 36 F. 
2d 643. 

Doss Bot ohangs ownsrshlp of assets 

S.C.—Nock V. Fidelity & Deposit Co., 
178 ff.F. 839, 175 8.C. 188, 98 A.L. 
U. 757. 

Title to property 

Appointment of receiver in suit by 
stockholder did not affect title to 
property, nor determine any right 
of corporation’s rescinding grantee 
or of purchaser at receivership sale. 
—^Eppes V. Dade Developers, 170 So. 
876, 126 Fla. 353. 


23. Minn.—Miller v. Ahneman, 238 
N.W. 622. 183 Minn. 12. 

24. l*a.—Sullivan Machinery Co. v. 
Crifllth, 91 Pa.Super. 207. 

25. U.S.—Breed v. Glasgow Inv. 
Co. CC.Va., 92 F. 760, affirmed 101 
F. 863, 42 C.C.A. 61. 

Ark—Buchanan v. Hicks, 136 S.W. 
177, 98 Ark. 370, 34 L.R A.,N.S.. 
1200 . 

m—O’Neil V. Burnett. 106 A. 246. 
263 Pa. 216. 

20. U S.—Breed v. Glasgow Inv. Co.. 
C.C.Va., 92 F. 760, affirmed 101 
F. 863. 42 C.C.A. 61. 

Ark.—Buchanan v. Hicks, 136 S.W. 
177, 98 Ark. 370. 34 L.U.A.,N.S., 
1200. 

27. Conn.—Lamkin v. Baldwin, etc., 
Mfg. Co., 43 A. 593, 72 Conn. 57. 44 
L.RA. 786. 

28. Del.—Hannigan v. Italo Petro¬ 
leum Corporation of America, 181 
A 660, 7 W.W.Harr. 227. 

Defenses of mortgage trustee 

Appointment of receivers for 
mortgagor corporation abrogated no 
defense available to mortgage trus¬ 
tee.—Bank of California, Nat. Ass’n, 
V. Clear Lake Lumber Co., 264 1\ 
705, 146 Wash. 543, followed in Bank 
of California v. Clear Lake Lumber 
Co.. 264 P. 714, 146 Wash. 697 and 
Mill & Mine Supply Co. v. Clear 
Lake Lumber Co., 264 P. 714, 146 
Wash. 697. 

29. U.S.—^Malcomson v. Wappoo 

Mills. C.C.S.C.. 88 F. 680. 

N.Y.—Rankin v. Blllott, 14 How.Pr. 

339, affirmed 16 N.T. 377. 

Ohio.—Cheney v. Maumee Cycle Co., 
60 N.B. 207, 64 Ohio St. 205. 
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W.Va.—Griffith v. Blackwater Boom 
& Lumber Co., 33 S.E. 125, 46 W. 
Va. 56. 

Wis.—Ballin v. Merchants’ Exch 
Bank, 61 NW. 1118, 89 Wis 278, 
46 Am.S.R. 834. 27 LRA. 357— 
Ballin V. J. & E. B. Friend Lace 
Importing Co.. 47 N.W. 616, 78 Wis. 
404, 10 L.R.A. 742. 

Bight to distrain property for taxes 

A tax collector cannot distrain 
property of insolvent corporation in 
hands of receiver of court of equity 
which has taken charge of insolvent 
estate for distribution, but claim for 
taxes must be proved like other 
claims, and will be allowed and paid 
as a preferential debt.—McRae v. 
Bowers Dredging Co., CC.Wash., 90 
F. 360. 

30 . Miniv—Buffum v. Hale. 73 N.W. 

856, 71 Minn. 190—^Danforth v. 

National Chemical Co., 71 N.W. 
274, 68 Minn. 308. 

31. Iowa.—Wilcoxen v. Munn, 221 
N.W. 823. 206 Iowa 1194 

Ohio —Golde v. George Golde. Inc., 
29 Ohio N.P.,N.S., 524, affirmed 16 
Ohio L. Abstract 715. 

Pa.—Smith V. Strieker, 186 A. 369, 
123 Pa.Super. 181—American Radi¬ 
ator Co. V. Modern Utilities Co., 
164 A. 926, 108 Pa.Super. 96—Reb- 
er V. Lipschutz. 92 Pa.Super. 292. 
Hot as of date of filing bill 
Pa.—O’Neil v. Burnett, 106 A. 246, 
263 Pa. 216. 

32. U.S.—McCormick v. Puritan 

Coal Mining Co., C.C.A.rn., 28 F. 
2d 331, certiorari denied Puritan 
Coal Mining Co. v. McCormick. 49 
S.Ct. 176, 278 U.S. 661. 73 L.Ed. 
562. 
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receiver gives general creditors a lien on the assets 
of the corporation,33 and that the appointment is 
in effect the laying of an equitable execution on all 
corporate assets for the benefit of all such creditors 
as may be found to have valid claims against itM 
A consent decree wherein receivers are appointed 
for an insolvent corporation has been held for some 
purposes to have the effect of a general assignment 
for the benefit of creditors.36 

§ 1493. Effect on Corporate Existence and 
Powers 

As a general rule, the appointment of a receiver does 
not work the corporation's dissolution or destroy its Iden¬ 
tity or preclude It from resuming business after the 
receivership is terminated, and the corporation may con¬ 


tinue to exerolte Ite powers and franchises except where 
this would Interfere with the rightful control and author¬ 
ity of the receiver and with the court’s decree. 

Although the appointment of a receiver suspends 
the normal functions of the corporation,3® and its 
authority over corporate property involved in the 
reccivership,37 it will not work the corporation's 
dissolution,33 even where the receiver is a perma¬ 
nent one.33 This is so, although the property of the 
corporation is sold,^® and the corporation deprived 
of its books and records on sale of its assets,^ ^ and 
although the decree appointing the receiver also en¬ 
joins the corporation from the exercise of its pow¬ 
ers and franchises.^ 3 Ordinarily, the corporate ex¬ 
istence continues, and its corporate identity is pre¬ 
served,^ 3 until its dissolution is effected in some one 


33. Ind.—Franklin Nat. Bank v. 
Whitehead. 49 N.E. 692. 149 Ind. 
660, 63 Am.R.It. 302, 39 L..R.A. 725 
34k. Del.—^Hannigran v. Italo Petro¬ 
leum Corpor.ntion of America, 181 
A. 660. 7 W.W.IIarr. 227—‘Dupont 
v. Standard Arms Co., 81 A. 1089, 
9 Del Ch. 315. 

Vncecured dehls of corporation are 
fastened on all of its personalty by 
adjudication of in.solvency and ap¬ 
pointment of receiver.—Smith v. 
Commercjal Credit Corporation, 166 
A. 637. 113 N.J.Kq. 12, affirmed. Mor¬ 
row V. Smith, 170 A. 607, 115 N.J.Eq. 
310. 

36. U.S.-—People of the State of 

New York v. Maclay, N.Y., 53 S.Ct. 
323, 283 U.S. 290. 77 D.Ed. 754, 
affirming, C.C.A., North River Coal 
Wharf Co. v. McWilliams Bros.. 
69 F.2d 979, certiorari granted Peo¬ 
ple of State of New York v. Ma¬ 
clay. 63 S.Ct. 96. 287 U.S. 590, 77 
LEd. 616—-Price v. U. S., N.Y., 46 
S.Ct. 180, 269 U.S. 492, 70 L Ed. 
373. 

36. Ky.—Jennings v. Fidelity & 
Columbia Trust Co.. 41 S.W.2d 537, 
642, 240 Ky. 24, citing Corpiui Ju¬ 
ris. 

Me—Cooper v. Casco Mercantile 
Trust Co., 186 A. 885, 134 Me. 372, 
111 A.L.K. 548. 

Md.—Uinville v. Hadden, 41 A. 1097, 
88 Md. 694, 43 L.R.A. 222. 

Mo.—Combs V, Smith, 78 Mo. 32. 

N.D.—Brynjolfson v. OsthuB. 96 N.W. 
261, 12 N.D. 42. 

Vt.—Roberts v. W. H. Hughes Co., 
83 A. 807. 86 Vt. 76. 

Effect of appointment in proceedings 
for dissolution see infra fi 1750. 

Appolntmsnt supersedes ordinarj j 
corporate aotiou 

U.S.—Vanden Bosch v. Michigan’ 
Trust Co., C.C.A.Mich.. 35 P.2d 648. 

37. Me.—Cooper v. Casco Mercan-' 
tile Trust Co., 186 A. 885. 134 Me. 
872. Ill A.L..R. 548. 

33. U.S.—Wabash Ry. Co. v. Bridal, 


! C.C.A.MO. 94 F.2d 117, certiorari 
denied 50 S.Ct. 63, 305 U.S 602— 
In re Binksharcs Corporation of 
U. S. C.C.A.N.Y., 60 P.2d 94--In 
re Supreme Lodge of the Masons 
Annuity, D.C.Ga., 286 P. ISO— 
Standard Roller Bearing Co. v. 
Hess-Bright Mfg. Co.. C.C.A Del., 
275 F 916, affirming, D.C. 264 F. 
516—Philadelphia & Reading Coal 
& Iron Co. V. Daube, C.C.I1I., 71 F. 
683. 

Ala — Slate v. Bradley, 93 So. 695, 
207 AJa. 677, 26 A.L.R. 421. 

Del.—Pheenix Finance Corporation v. 
lowfl-Wisconsln Bridge, Ch., 5 A. 
2d 664—Haas v. Sinaloa Explora¬ 
tion & Development Co., 152 A. 
216, 17 DolCh. 253 
Ill.— People ex rel. Barrett v. Ilal- 
slrd Street State I^ank, 14 N.E.2d 
872, 295 lll.App. 193. 

Ky.—Jennings v. Fidelity & Colum¬ 
bia Trust Co. 41 SW.2d 537, 542, 
240 Ky. 24, citing Corpus Juris. 

Me.—Cooper v. Casco Mercantile 
Trust Co., 186 A. 885, 134 Me. 372, 
111 A.L.R. 548. 

Mass.—Ru-e v. Barnard, 127 Mass. 
241. 

N.J —Earthen v. Lodi .Corporation, 
119 A. 189, 94 N.J.Eq. 177. 

N.Y.—Jacobs v. Central Vermont Ry. 
Co„ 228 N.y.S. 705, 132 Misc. 144, 
affirmed Oaboury v. Central Ver¬ 
mont R. Co., 231 N.Y.S. 630, 225 
App.Div. 145, reversed on other 
grounds 165 N.E. 276, 260 N.Y.S. 
233—People v. New York City R. 
Co., 107 N.Y.S. 247. 57 Misc. 114. 
S.C.—Nock v. Fidelity & Deposit Co., 
178 S.E. 839, 175 S.C. 188. 98 A.L.R. 
757. 

Tex.—Texas & P. Ry. Co. v. Power, 
Civ.App.. 263 S.W. 636. 

Va.—Loudoun Nat. Bank of Lees¬ 
burg V. Continental Trust Co., 180 
S.E. 648, 164 Va. 536, appeal dis¬ 
missed Moran v. London Nat. Bank 
of Leesburg. Va., 66 S.Ct. 697, 297 
U.S. 698, 80 L.Ed. 988. 

14a C.J. p 977 note 80. 

Xowsvsr, it has been said that ap- 
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pointing receiver to take posses.sion 
of assets of corporation, and to dis¬ 
tribute them, is tantamount to dis¬ 
solving corporation by decree in 
equity.—Long v. "Wilson Stove &. 
Manufacturing Co., 277 lll.App. 67, 
transferred 188 N.E. 411, 354- Hi. 
465. 

Beguastratlou 

Appointment of receiver to se¬ 
quester corporation’s assets and en¬ 
try of final judgment in sequestra¬ 
tion proceedings did not work dis¬ 
solution of corporation.—In re Den¬ 
ton ^ Haskins Music Pub. Co., D.C. 
N Y., 10 F.Supp. 802 

39. Me.—Cooper v. Casco Mercantile 
Trust Co, 186 A. 885, 134 Me. 372, 
111 A.L.R. 648. 

40. Del.—Haas v. Sinaloa Explora¬ 
tion & Development Co., 162 A. 216, 
17 Del.Ch. 263. 

14a C.J. p 978 note 81. 

41 . Del.—Hirschfield v. Reading 
Finance, etc.. Co., 82 A. 690. 9 Del. 
Ch. 344. 

42. U.S.—Standard Roller Bearing 
Co v Iless-Brlght Mfg. Co., I).(- 
Del., 264 F. 516. affirmed, C C.A., 
275 F. 916. 

N.Y.—Kincaid v. Dwinelle. 69 N.Y. 
548. 

43. U.S.—^Walker v. L. Maxey, Inc , 

C. CA.Fla., 103 F.2d 24—Howe v. 
Atlantic, I'aciflc & Gulf Oil Co., 

D. C.Mo., 4 F.Supp. 162, reversed 
on other grounds. C.C.A., Kansas 
City, Mo. v. Johnson, 70 F.2d 360, 
certiorari denied Johnson v. Kansas 
City, Mo., 66 S.Ct. 208, 298 U.S. 
617, 79 LEd. 706—Northern Pac. 
Ry. Co. v. Frank Waterhouse & 
Co, DC.Wash., 279 F. 750—Stand¬ 
ard Roller Bearing Co. v. Hess- 
Bright Mfg. Co., C.C.A.Dcl., 276 P. 
916, affirming, D.C., 264 F. 616. 

Del.—Hannigan v. Halo Petroleum 
Corporation of America, 181 A. 660, 

7 W.W.Harr. 227. 

Ky.—Jennings v. Fidelity & Colum¬ 
bia Trust Co., 41 S,W.2d 637, 240 ’ 
Ky. 24. 
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of the manners subsequently described in § 1638 et 
seq; and where the existence of the corporation is 
not affected by the proceeding, its dominion over its 
property is suspended only until the property is re¬ 
turned to it and the jurisdiction of the court is re¬ 
linquished,^^ and it is not precluded from resump¬ 
tion of business under its charter after the object of 
the suit and receivership has been attained,^6 as by 
reacquiring its property after sale by the receiver.^® 

In 60 far as the corporation docs not interfere 


with the control and authority of the receiver, it 
may exercise its corporate powers and franchises,®^ 
and its acts in this respect arc not void, but only 
voidable at the election of a party injured there¬ 
by.®® However, it has no power to act as to mat¬ 
ters especially confided to the receiver by the 
court,®® or where the exercise of its franchises 
would interfere with the rightful management of 
its affairs by the receiver so far as his duties are 
defined by the court appointing himand the ap¬ 
pointment deprives the corporation of the right to 


N.J.—Barthen v. Lodi Corporation, 
119 A. 189, 94 N.J.Kq. 177. 

N.Y.—Jacobs v. Central Vermont Ry 
Co.. 228 N.T.S. 705. 122 Misc. 144, 
affirmed Gaboury v. Central Ver¬ 
mont* R. Co.. 231 N.Y.S. 630. 225 
App.Dlv. 145, reversed on other 
pounds 165 N.E. 275, 250 N.Y.S. 
233. 

Pa.—^Wljfton V. Climax Coal Co., 113 
A. 425, 270 Pa. 420. 

14a C.J. p 978 note 84. 

A company, "though In receiver¬ 
ship, continues to exist and must 
answer for Its own wrongs and is 
liable for its obligations '*—Bates v. 
Evans, Iowa, 284 N.W. 385, 390. 

Custody of court 

On receivership, corporation is not 
divested of franchises, nor do Ihoy 
lapse, but court merely takes them 
into its eu.stody for a time—In re 
Detroit Properties Corporation, 236 
N.W. 850. 254 Mich. 523. 

44. Mo.—Heath v. Missouri, K. & 
T. R. Co.. 83 Mo. 617. 

N.J.—Fleming v. Fleming Hotel Co„ 
61 A. 7.39, 70 N J.Eq 509 
N.Y.—Mann v. I’entz, 3 N.Y. 416-— 
I’arry v. American Opera Co., 12 
N.Y.Civ.Proc. 194. 

Seturu of surplus 

After payment of debts for which 
corporate property is sequestered 
any surplu.s should go back to corpo¬ 
ration.—l»arry v. American Opera 
Co., supra. 

4B. Mo.—Thompson v. Greeley, 17 S. 
W. 962, 107 Mo. 577. 

Dissolution not mandatory 

(1) Generally.—Rugger v. Mt. 
Hood Electric Co.. 20 P.2d 412, 143 
Or. 193, rehearing denied 21 P.2d 
1100, 113 Or. 193. 

(2) Under statute providing for 
appointment of receivers for corpo¬ 
ration and payment of debts, if bal¬ 
ance remains, it is not mandatory 
that corporate affairs be wound up. 
and court could discharge receivers 
and return balance of property to 
corporation, but this will not be done 
where no reasonable basis for con¬ 
tinuance of business remains.—An¬ 
thony V. Anthony ft Cowell Co., 99 A. 
641, 40 R.I. 1. 


416. Tex.—City Water Co. v. State, 
32 S.W. 1033, 88 Tex. 600. 

14a C.J. p 978 note 81 fa] (2). 

47. U.S.—Northern Pac. Ry. Co. v. 
Frank Waterhouse & Co., D.C. 
Wash., 279 F. 760—Standard 
Roller Bearing Co. v. He.ss-Brlght 
Mfg. Co.. D.C.Del., 264 F. 516, af¬ 
firmed, C.C.A., 275 P, 916. 

Ill—Ohio ft M. R. Co. V. Russell, 8 
NE. 661. 115 Ill. 52—People ex rel. 
Barrett v. Halsted Street State 
Bank. 14 N.E.2d 872. 295 Ill.App. 
193. 

Iowa.—Fountain v. Stiokney, 123 N. 
W. 947. 145 Iowa 167, 139 Am.S. 
R. 410. 

N.J.—Rosenbaum v. U. S. Credit 
System Co., 40 A. 591, 61 N.J.Law 
543. 

Pa,—^Wigton V. Climax Coal Co., 113 
A. 425, 270 Pa. 4 20. 

14a C.J. p 978 note 86. 
axereiss of power not superseded 
Receivers are held not to represent 
cotporation in its individual or per¬ 
sonal character nor supersede it in 
exercise of its corporate powers, ex¬ 
cept so far as property which is com- 
miUed to their care is concerned, 
and in every other respect corpora¬ 
tion is free to exercise its franchise. 
U.S.—Matter of Moench ft Sons Co., 
130 P. 685. 66 C.C.A. 37. affirming, 
D.C., 123 F. 967. 

Ala.—l^ea v. Iron Belt Mercantile 
Co.. 24 So. 28, 119 Ala. 271. 

Ill.—Ohio ft M. R. Co. V. Itussell, 3 
N.E, 561, 116 Ill. 62. 

N.V,—Sigua Iron Co. v. Brown, 64 
NE. 194, 171 N.Y. 488, affirming 
69 N.Y.S. 295, 58 App.Div. 436, af¬ 
firming 68 N.Y.S. 141, 33 Misc. 50 
—Decker v. Gardner, 2G N.E. 814, 
124 N.Y. 334, 11 I..R.A 4S0. 
Property subject to mortgage 

Where an arrangement was en¬ 
tered into whereby mortgagee threat¬ 
ening foreclosure instituted suit, re¬ 
ceiver was appointed, and contract 
was entered into for operation of 
property, litigation of claims, and 
payment of outstanding lions in con¬ 
sideration of first lien for expenses 
and advances an extension of con¬ 
tract was not ultra vires; and the 
corporate existence of mortgagor was 
not extinguished and it could doal 
with “equity,” or value of property 
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over and above debts to be paid, to 
same extent that It could deal with 
property not covered by mortgage or 
subjected to Jurisdiction of court.— 
Walker v. L. Maxey, Inc., C.C.A.Fla., 
103 F.2d 24. 

Bmploymaut of counsel to protest 
interest 

The impounding of assets of home¬ 
stead loan association, or appoint¬ 
ment of receiver therefor, does not 
strip such association of power to 
employ counsel to defend its inter¬ 
ests—Assets Realization Co. v. Def- 
rees, 127 Ill App. 454, affirmed 80 
N.E. 263, 225 III. 508. 

48. US —Standard Roller Bearing 
Co. v. Hess-Bright Mfg. Co., C.C.A. 
Del., 275 F. 916, affirming. D.C.. 
264 F. 516. 

Aet beyond eourt's Jurisdiction 

Act by board of directors beyond 
Jurisdiction of state court appoint¬ 
ing receiver for corporation is not 
nullit.v.—In re Bankshares Corpora¬ 
tion of U. S., CC.A.N.Y., 50 F.2d 94. 

49. N.Y.—Jacobs v. Central Ver¬ 
mont Ry. Co., 228 N.Y.S. 705, 132 
Misc 144, affirmed Gaboury v. Cen¬ 
tral Vermont R. Co, 231 N Y.S. 
630, 225 App Div. 145. reversed on 
other grounds 165 N.E. 275, 250 N. 
YS. 23.3. 

14a C.J. p 978 note 87. 

50. U.S.—SLand.ard Roller Bearing 
Co. V. llcss-Bright Mfg. Co., C.C.A. 
Del. 275 F. 916, affirming. D.C.. 
264 F. 616. 

14a C.J. p 978 note 88. 

Capacity to contract 

(1) Where corporation lessee of 
cotton compress for term of years 
became insolvent, and its property 
passed into hands of receiver, it had 
no power to thereafter make a con¬ 
tract modifying terms of lease.— 
Gulf Compress Co. v. Merchants* Cot¬ 
ton Press ft Storage Co.. C C A.Tenn., 
265 F. 199. certiorari denied 41 S.Ct. 
8. 254 U.S. 635, 65 L.Ed. 449. 

(2) An action is not maintainable 
against receiver of Insolvent life in¬ 
surance company to recover for serv¬ 
ices rendered by attorney to corpo¬ 
ration after appointment of receiv¬ 
er.—Barnes v. Newcomb, 89 N.Y. 108, 
14 N.Y.Wkly.Dig. 433. affirming 24 
Hun 142, 11 N.Y.Wkly.Dig. 505. 
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exercise its powers in any manner inconsistent with 
the decree.51 While the appointment of a receiver 
to take over all the assets is general in nature, it is 
the quality of the receiver's rights therein, rather 
than the quantum of property seized that determines 
the extent of divestiture and the power and author¬ 
ity remaining in the corporation.52 

Under some statutes providing for the appoint¬ 
ment of a receiver on insolvency of the corporation, 
the receiver becomes to all intents and purposes the 
corporation,53 and the corporate existence is con¬ 
sidered terminatcd.54 

§ 1494. Effect on Authority of Officers and 
Agents 

Although acts of corporate ofneers prior to the ap* 
pointment of a receiver are ordinarily effective and bind¬ 
ing notwithstanding the Institution of suit, officers are 


generally divested of eontrol and authority so far as the 
appointment vests such rights In the receiver or so far 
as the court enjoins. 

Until the appointment of a receiver, the manage¬ 
ment of the affairs of a corporation remains in the 
hands of the directors, although suits therefor have 
been instituted,55 and their acts, unless prejudicial 
to the then existing rights of creditors, are bind¬ 
ing ;56 but in so far as the appointment of a receiv¬ 
er vests the right to control the corporate property 
in him under the rules stated in § 1506 infra« it is 
obvious that the directors and officers of the cor¬ 
poration are, by the appointment, deprived of au¬ 
thority over or control thereof,57 and this result 
follows, of course, where the order appointing the 
receiver expressly restrains the corporation and its 
officers from exercising any of the privileges and 
franchises of the corporation until the further order 
of the court.55 An order directing the receiver to 


51. U.S.—Barker v. Southern Bldg. 
& Loan Asa'n, C.C.Ala.. 181 F. 636. 

52. U.S.—Walker v. L. Maxey, Inc., 
C.C.A.Fla.. 103 F.2d 24. 

53L N.J.—Hitchcock v. American 

Pipe & Construction Co., 105 A. 
655. 89 N.J.Fq. 440. 

14a CJ. p 978 note 90. 

54b La.—Levy v. Union Indemnity 
Co., App., 146 So. 182. 

Bgnitable reoelvershlp dlstiagt&ialied 
"Statutory receivership" termi¬ 
nates corporate existence entirely 
while under "equitable receivership" 
corporation itself continues to exist. 
—Levy V. Union Indemnity Co., su¬ 
pra. 

Tarmlnatloii for all practical pnrpoa- 

•a 

Where corporation has no proper¬ 
ty subject to levy and sale on execu¬ 
tion, and latter Is returned unsatis¬ 
fied, and corporation abandons its 
business and by Judgment of supreme 
court its stock and property are se¬ 
questered for distribution among Its 
creditors, and receiver is appointed, 
receiver stands in place of corpora¬ 
tion, and by virtue of his appoint¬ 
ment and statutes which deflne his 
powers and duties, corporation for 
all practical purposes ceases to ex¬ 
ist.—Hollingshead v. Woodward, 13 
N.B. 621, 107 N.y. 96, 27 Wkly.Dig. 
306, reversing 35 Hun 410. 

55. Va.—Planters' Bank v. Whittle, 
78 Va. 737. 

56. U.S.—Hammond v. Carthage 
Sulphite l^ulp & Paper Co., D.C. 
N.Y., 34 F.2d 155. 

57. U.S.—U. S. V. Powell, C.C.A.Va.. 
95 F.2d 752, certiorari denied 59 S. 
Ct. 79, 306 U.S. 619—Abm. S. See 
& Depew V. Fisheries Products Co., 
C.C.A.N.Y., 9 F.2d 235. 

Ind.—Jefferson Park Realty Corpora¬ 


tion V. Kelley Glover A Vale, App., 
12 N.E.2d 977. 

La.—Jacob v. Reynaud, 93 So. 121, 
152 La. 353—J. B Beaird Corpora¬ 
tion V. Johnson, App., 152 So. 789 
N.Y.—Gaboury v. Central Vermont 
Ry. Co., 166 N.K. 275, 250 N.Y. 233, 
reversing 231 N.Y.S. 630. 225 App 
t)iv. 145, afTlrming Jacobs v. Cen¬ 
tral Vermont Ry. Co., 228 N.Y.S. 
705, 132 Wise. 144. 

N.C.—Lenoir v. Linville Imp. Co., 36 
SE. 185, 126 N.C. 922. 51 L.R.A. 
146. 

Pa—McDougal v. Huntingdon & 
Broad Top Mountain Railroad & 
Coal Co, 143 A. 574, 294 Pa. 108. 

Vt —Roberts v. W. H. Hughes Co., 
83 A. 807, 86 Vt. 76. 

Wis—Ajax Rubber Co. v. Western 
Petroleum Co. of Indiana, 200 N. 
W. 668, 186 Wis. 74. 

14a CJ. p 978 note 93. 

Quality of rights determinative 

The appointment of receiver to 
take over all assets is usually gen¬ 
eral in nature, but it is quality of 
rights therein, rather than quantum 
of property seized, that determines 
extent of divestiture and power and 
authority remaining in corporate of¬ 
ficers and stockholders.—Walker v. 
L. Maxey, Inc., C.C.A.Fla., 103 F.2d 
24. 

As statutory tmstsss 

Where receiver is acting and un¬ 
discharged, directors may not bring 
an action on behalf of stockholders 
and creditors, seeking to act in ca¬ 
pacity of statutory trustees.—Mc- 
Cleery v. McCleery-Dudley Lumber 
Co., 243 P. 641, 120 Kan. 281. 

Zssns of osrtlfloato 

Certificate of corporate stock is¬ 
sued by directors of debtor corpora¬ 
tion to replace certificate canceled by 
them was void where corporation 
had been taken over by equity re- 
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celvers prior to action of directors.— 
In re Mallow Hotel Corporation, D.(\ 
Pa., 18 FSupp. 869 
Claim against oorporation 

Agreement between corporate pres¬ 
ident and another for purchase of 
claim against corporation after re¬ 
ceivership did not inure to benefit of 
corporation and creditors since au¬ 
thority of ofUcers whs superseded — 
Murphy v. Argonaut t)il Co., Tex. 
Com.App., 23 S.W.2d 339, reversing, 
Civ.App , 299 S.W. 488. 

58b U.S. —Grasselli Chemical Co. v. 
.®tna Explosives Co., N.Y., 252 F. 
456, 164 C.C.A. 380. 

N.Y.—(laboury v Central Vermont 
Ry. Co., 165 N.E. 275, 250 N.Y 233, 
reversing 231 N Y.S. 630, 225 App. 
Div. 146, affirming Jacobs v. Cen¬ 
tral Vermont Uy. Co.. 228 N.Y.S. 
705, 132 Misc 144. 

Otherwiss stated 

The effect of appointment and 
award of injunction l.s to take from 
officers and directors their power to 
act as such, and to confer on re¬ 
ceiver the right to exercise all of 
their powers and privileges; there¬ 
after acts performed and instruments 
executed by ofllcers are as if per¬ 
formed by Btraiigers, and are in no 
wise binding on corporation, nor are 
they corporate acts.—Cavagnaro v. 
Indian Tire & Rubber Co., 107 A. 
643, 90 N.J.Eq. 532. 

Vss of name to prossento writ 
Where corporation, in pursuance 
of laws of state where It was creat¬ 
ed, has been adjudged insolvent, and 
placed in hands of receiver, with full 
powers to control and manage Its 
affairs, and corporation has been en¬ 
joined from in any manner continu¬ 
ing corporate business, or attempt¬ 
ing to use its name or franchises for 
any purpose whatever, an ofRcer of 
corporation cannot use its name to 
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take control of all the property of the company and 
to assume entire management of its affairs has the 
practical effect of an injunction against the continu¬ 
ance of'the duties of the officers of the corpora- 
tion.5® 

In accordance with the foregoing rules, after the 
receiver’s appointment, the officers of the corpora¬ 
tion are without authority to make valid transfers 
of assets within the control of the receiver,®® or to 
bind them by contracts,or collect indebtedness 
that may be due it.®2 Under the rule that a trust 
relation arises in favor of the creditors, their pow¬ 
er extends no further than to account to the receiv¬ 
er for the assets in their hands.®® 

As to anicccdjcnt matters, the receivership docs 
not affect the authority of corporate officers.®^ 

Authority of attorney. The appoinlmeiit of a re¬ 
ceiver of a corporation docs not terminate the au¬ 
thority of an attorney previously retained by the 
corporation to represent it in an action, where the 
order api)ointing the receiver did not restrain the 
corporate officers from exercising their ordinary 
powers.®® 

§ 1495. Effect on Rights of Stockholders 

The appointment of a receiver does not affect the 
atatus of stockholdera as such or prevent them from 
taking any action not Inconsistent with relations incident 
to the existence of the receivership, but the maintenance 
•f a suit with relation to corporate assets is generally 


permitted only after demand on the receiver to sue and 
his refusal, and after obtaining consent of court. 

Stockholders do not cease to be such merely be¬ 
cause of the appointment of a receiver,®® and the 
appointment does not prevent the transfer of its 
capital stock from one stockholder to another as 
freely as before the appointment. Also, stockhold¬ 
ers may take any action not inconsistent with the 
relations incident to the existence of the receiver¬ 
ship.®'^ They may still hold corporate meetings®® 
and elect officers®® without leave of court,unless 
restrained by order of court from so doing. How¬ 
ever, the court may restrain the stockholders from 
meeting and electing officers, when such action is 
for the l>cst interest of all concerned.^^ On the 
other hand where an insolvent corporation has been 
for some years in the hands of the court, and an 
injunction issues restraining the managers from 
exercising the franchises of the corporation, the 
court may order an election of directors by the 
stockholders.'^® The rights of stockholders to elect 
directors are not affected by a sale of the property 
of the corporation by a receiver under order of 
coiirt.'^® Ordinarily, where a receiver has been ap¬ 
pointed for an insolvent corporation, a stockholder 
has no standing to interfere in the settlement of its 
affairs,or to institute and maintain causes of ac¬ 
tion which belong to the corporation,*^® although in 
a proper case, the court may, in the exer,cisc of its 
discretionary power, admit a stockholder to inter¬ 
vene in certain causes,*^® or as subsequently ap- 


prosocute a writ of error in another 
Rtate Hgainst obje<’tion of receiver — 
American Waterworks Co v Farm¬ 
ers' L,. & T. Co., 37 P. 269, 20 Colo 
203, 46 Ain.S.R. 285, 2.»i L R A. 338 

69. N.C.—Lenoir v. Linville Impr 
Co., 36 S.E. 186, 126 N.C. 922, 61 
L.R.A. 146. 

60. Ind.—Crawfordsvllle First Nat 
Dank v. Dovetail Body, etc., Co., 42 
N.R 924. 143 Ind. 634. 

14a C.J. p 978 note 94. 

61. XT.S—Barker v. Southern Bldg 
& 1-oan Ass’n, C.C.Ala, 181 F. 636. 

Subjecting fund to liability 
Tin* olliccrs of Insolvent life in¬ 
surance company cannot, after ap¬ 
pointment of receiver, subject funds 
In receiver’s hands to any legal lia¬ 
bility.—Barnes v. Newcomb. 89 N.Y. 
108, 14 N.Y.Wkly.Dlg. 433, affirming 
24 Hun 142, 11 N.Y.Wkly.Dlg. 505. 
Borrowing money 
Authority of broker to borrow 
money for corporation terminated on 
appointment of receivers and subse¬ 
quent loan to broker gave lender, 
taking pledge of corporation's bonds 
from broker, no better claim against 
corporation than broker had. —Weiler 


v. Guaranty Tru.st Co of Butler, C 
CAW.Vtt., 64 V2a 648 

62. Ark.—Buchanan v. Hicks, 136 S 
W. 177, 98 Ark. 370, 34 L.H.A..N.S., 
1200. 

Tex.—Specht v. Bookhout, 37 S.W. 

193. 14 Tcx.Clv App 443. 

14a C J. p 978 note 96. 

Beleaae of claim 

After appointment of receiver, of¬ 
ficers are without authority to com¬ 
promise or release claim of corpora¬ 
tion against another. 

Alaska.—Laberee v Stewart, 4 Alas¬ 
ka 69. affirmed, C.C.A., 185 P. 471 
La.—Uvalde Rock Asphalt Co. v. City 
of Shreveport, 136 So. 23, 172 La. 
977. 

66l Ind.—Crawfordsvllle First Nat. 
Bank v. Dovetail Body, etc., Co., 42 
N.K. 924, 143 Ind. 534. 

66 , U.S.—U. S V. American Surety 
Co of New York, C.C.A.N Y., 56 F. 
2d 734. 

Beport of prior traasactioas 

Appointment of bankruptcy receiv¬ 
er for corporation was held not to 
affect treasurer’s authority to make 
and file report of transactions relat¬ 
ing to receipt of denatured alcohol 
antecedent to bankruptcy.—U. S. v. 
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American Surety Co. of New York. 

supra. 

65. N y —Farmers' L. & T. Co v 

Hoffman House. 27 N.^.S 634, 7 

Misc. 358. 

66. NY—Kincaid v. Dwinelle, 37 X 
y.Super. 326. affirmed 59 N Y. 648 

67. Conn.—Butler v. Beach, 74 A 
748, 82 Conn. 417. 

68. Conn—Butler v. Beach, supra 

69. Ohio.--Slate v. Merchant, 87 
Ohio St. 251. 

Pa.—Com. V. Overholt, 23 Pa.Super. 
199. 

14a C.J. p 979 note 7. 

70. Pa.—Commonwealth v. Over¬ 
holt, 23 Pa Super. 199. 

71. U S.—Grasselli Chemical Co. v 
A<2tna Explosives Co., N.Y., 252 F. 
456, 164 C.C.A. 380. 

72. N.J —Lehigh Coal, etc., Co. v 
Central R. Co., 85 N.J.Eq. 349. 

73. Ohio —State v. Merchant, 37 
Ohio St. 251. 

76. La.—Wenar v. Schwarts, 44 So. 
902, 120 La. 1. 

75. U.S.—l>old Packing Co. v. Doer- 
mann, C.C.A.Neb.. 293 P. 315. 

76. Ind.—Marcovich v. O'Brien, 114 
N.E. 100. 63 lnd.App. 101. 
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pears, to institute an action on behalf of the corpo¬ 
ration where the receiver has refused to do so. 

Actions. Before the stockholders can maintain 
any suit with relation to the corporate assets, it is 
in general necessary that there should have been a 
demand made on the receiver to bring suit and a 
refusal by him to do so,'^^ and'also that it be shown 
that such refusal constituted a wrong to the stock¬ 
holders causing irremedial injury to thcm.'^s Fur¬ 
ther, there is authority to the effect that a stock¬ 
holder cannot sue in behalf of the corporation with¬ 
out first asking the court to order the receiver to 
sue,*^* although the receiver has refused to do so 
at the request of such stockholder.®® However, it 
has been held that the action may be maintained by 
the stockholders themselves, where the receiver on 
being requested to bring suit refuses to do so,®i and 
the court has granted permission therefor,or 
even without request, if the receiver himself has 
been implicated in the wrongdoing which furnishes 
the basis of the suit, so that he would not and 
could not bring the action himself,®® and this is es¬ 
pecially true where the receiver never took posses¬ 
sion of the property in question.®^ Also, a stock¬ 
holder of a local corporation may sue to enforce 


collection of a foreign money judgment obtained 
against a nonresident stockholder without being re¬ 
quired to make a demand to sue on a temporary re¬ 
ceiver appointed by a foreign court.®® It* has been 
held that stockholders are not entitled to recover 
damages from receivers for wrongful conduct in¬ 
jurious to the corporation where no reason appears 
why the action should be brought by stockholders 
instead of by the corporation in whom the right of 
action exists.®® 

§ 1496. Effect on Contracts of Corporation 
in General 

The appointment of a receiver does not impair valid 
subsisting contracts of a corporation nor affect claims 
matured prior thereto, but the receiver is not bound by 
executory contracts and may elect to repudiate them, al¬ 
though a conflict of authority exists in such case as to 
whether a claim for the breach may be enforced against 
assets held by the receiver; it Is also disputed whether 
an executory contract is discharged by the appointment. 

Under the rules applicable to receiverships gen¬ 
erally, discussed in the C.J.S. title Receivers § 169, 
also 53 C.J. p 149 note 84-p 152 note 20, the ap¬ 
pointment of a receiver for a corporation does not 
impair the obligation of valid subsisting contracts 
of the corporation,®^^ nor affect claims which have 


77. Mich.—Horningr v. I.iOuisi Peters 
& Co., 167 N.W. 874, 202 Mloh. 140. 
14a C.J.* p'979 note 14. 

Bemaad on directors is ineffectual 
N.y.—^Watson v. Consolidated Laun¬ 
dries Corporation, 256 N.Y.S. 891, 
236 App.Div. 234. 

7a N.Y.—Koral v. Savory, Inc.. 11 
N.E.2d 883, 276 N.Y. 216. 

Sonest exercise of discretion 
Failure by corporation or Its re¬ 
ceiver to bring suit against persons 
who have wrongfully caused damage 
to corporation will injure corpora¬ 
tion and Its stockholders to extent 
that by such suit damages might 
have been collected from wrongdo¬ 
ers, but refusal to bring such suit 
constitutes no wrong to stockholders 
if refusal is based on honest exer¬ 
cise of discretion by receiver al¬ 
though not where it is based on prej¬ 
udice.—Koral V. Savory, Inc., supra. 
79. US.—Swope v. Vlllard, C.C.N. 

Y., 61 F. 417. 

Suing directors for fraud 
A federal court will not entertain 
a suit by stockholders to charge of- 
fleers and directors with fraud or 
wasting assets of corporation, where 
no application has been made to re¬ 
ceiver, or court which appointed him, 
to bring such suit.—Klein v. Peter, 
C.C.A.ldaho, 286 F. 362. 

Assignment of riglit to enforce 
Stockholder cannot sue even where 
court has granted him permission to 
do so where there is no order pur¬ 


porting to assign to him, or to con¬ 
fer on him right to enforce, claim 
vested in receiver.—Kelly v. Dolan. 
Pa„ 233 F. 635, 147 C.C.A. 443, affirm¬ 
ing. DC., 218 F. 966. 

80i U.S.—Swope V. Villard, C.C.N. 

Y., 61 F. 417. 

N.Y.—Watson v. Consolidated Laun¬ 
dries Corporation, 266 N.Y.S. 891. 
236 App.Div. 234. 

81. Ind.—Mercantile Commercial 
Bank v. Southwestern Indiana 
Coal Corporation, 169 N.K. 91, 93 
Ind.App. 31.3, rehearing denied 171 
N.E. 310, 93 Ind.App. 313. 

N.C.—Ham v. Norwood, 147 S.E. 291, 
196 N.C. 762. 

14a C.J. p 979 note 17. 

88. N.Y.—Koral v. Savory, Inc., 11 
N.E.2d 883, 276 N.Y. 216. 

83. Colo.—Crowe v. Hamilton Nat. 
Bank. 222 P. 394. 74 Colo. 407. 

14a C.J. p 979 note 18. 

Bscelvar’s objeotioB to laterrsiitloa 
Any Insufficiency of demand on re¬ 
ceiver of coiporation, necessary be¬ 
fore stockholder can intervene in 
suit to protect corporation’s rights, 
is cured by record showing receiver 
was active in objecting to interven¬ 
tion.—Crowe y. Hamilton Nat. Bank, 
supra. 

84. Iowa.—Reed v. Hollingsworth. 
136 N.W. 87. 167 Iowa 94. 

85. Del.—McKee v. Rogers, 166 A. 
191, 18 Del.Ch. 81. 
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88. Ga.—Maynard v. Pratt, 181 S.K. 

679. 181 Ga. 74. 

87. K.J.—Stamler v. Weinberger, 

162 A. 669, 109 N J.Law 438. 

14a C.J. p 079 note 22. 

Dissolution, effect of see infra f 

1731. 

Becoivor oarrjiag on busineM 

Contract for sale of corporation's 
accounts receivable was enforceable 
against receivers of corporation ap¬ 
pointed to carry on business as go¬ 
ing concern.—Manufacturers’ Fi¬ 
nance Co. V. McKey, HI , 66 S.Ct. 444, 
294 U.S. 442, 79 L.Ed 982, reversing, 
C.C.A., P. R. Mallory & Co. v. Orlgs- 
by-Grunow Co., 72 F.2d 471, certiora¬ 
ri granted Manufocturers’ Finance 
Co. V. McKey. 55 S.Ct. 218, 293 U.S. 
662, 79 L.Ed. 654. 

Coatraot not shown 

(1) Generally.—Hutchings v. Se¬ 
curities Exchange Corporation, 284 
N.W. 614, 287 Mich. 701. 

(2) Where company, after being 
served with order to show cause 
why receiver should not be appoint¬ 
ed. retains attorney to oppose, and 
application is granted against his 
opposition, and, at request of officers 
he takes appeal, the facts do not es¬ 
tablish an entire contract at time of 
original retainer, binding company 
and its assets for its performance, 
so as to create liability on part of 
receiver, payable out of funds, for 
services rendered after his appoint¬ 
ment.—Barnes v. Newcomb, 89 N. 
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matured thereunder prior to the appointment.^^ 
Where prior to the receivership the contract has 
been broken and a claim for the breach has ma¬ 
tured, it may be proved against the estate in the 
hands of the receiver.*® 

The receiver is not, however, bound by executory 
contracts of the corporation,®® and while he may 
elect to adopt such contracts, in which case his 
adoption relates back to the beginning of the re¬ 
ceivership and he assumes liability thereon,®^ sub¬ 
ject to the control of the court he may abandon 
or repudiate them if in his opinion it would not 
be profitable or desirable to adopt and perform 
them,®* and he is entitled to a reasonable time with¬ 
in which to make his election.®* It is further held 
that executory contracts are not ipso facto breach¬ 
ed by the receiver's appointment so as to create a 
liability at such time,®^ and that repudiation may be 


effected without imposing a liability on the assets 
held by the receiver to respond to a claim for dam¬ 
ages for the breach due to his nonperformance,®* 
except under circumstances where the act of the 
receiver in not adopting the contract would entail 
such injury on the other party by reason of what 
he had already done under it, relying on the belief 
that it would be carried out, that a claim against 
the estate will be allowed on general principles of 
equity.®® 

On the other hand, some authority exists to the 
effect that where the receiver is appointed with the 
consent of the corporation, it operates as an antici¬ 
patory breach of the corporation’s executory con¬ 
tracts,®'^ that a claim for such breach arises at the 
time of the appointment of the receiver,®* and that 
it may be enforced against the assets of the corpo¬ 
ration in his hands,®® the party contracting with 


*y. 106, 14 N.Y.Wkly.Dlff. 433, afflrm- 
inff 24 Hun 142, 11 N.Y.Wkly.Dig. 
505. 

cnaims not matnrad 

Where corporation Is solvent and 
it does not appear Its affairs are be¬ 
ing wound up, effect of receivership 
is not to mature all claims, and this 
is so notwithstanding a declaration 
in receivership that corporation, al¬ 
though solvent, was unable to pay 
liabilities as they matured.—Miller 
V. Interstate Trust & Banking Co.. 
129 So. 628. 170 L.a. 1036. 

98. HI.—Wolf V. State Nat. Bank. 
52 NK 896, 178 Ill. 85. 

89. U.S.—Central Trust Co. v East 
Tennessee Land Co., C.C Tenn , 79 
F. 19. 

14a C.J. p 980 note 24. 

90. U.S.—Metropolitan Life Ins. Co. 
V. Whltestone Management Co.. C. 
C.A.I11.. 77 F.2d 255, affirming. D. 
C., 8 P Supp. 516, certiorari grant¬ 
ed Drake v. Metropolitan Ins. Co., 
56 S.Ct. 155, 296 U.S 632, 80 L. 
Bd. 449, two cases, rehearing de¬ 
nied 66 S.Ct. 246. 296 U.S. 664, 80 
L.Ed. 473, and 56 S.Ct. 247, 296 
U.S. 664, 80 L.£d. 473. 

14a C.J. p 980 note 25. 

91. U S.—Pennsylvania Steel Co. v. 
New York City R. Co.. N.Y, 198 
F. 721. 117 C.C.A 503. 

Assumption of Uceaslug agreemeut 
Corporation's receiver who acquir¬ 
ed subsidiary's licenses for use of 
patents could not escape liability for 
royalties on ground that he did not 
affirm or disaffirm license contracts 
within six months as required by 
order appointing receiver, where li¬ 
cense contracts imposed no obliga¬ 
tion except on use of licensed proc¬ 
esses, and hence until use of patents 
began there was nothing to affirm or 
disaffirm; in any case, receiver was 
liable where be Impliedly assumed 


agreement and court's order approv¬ 
ing Anal liquidation of subsidiary 
served to extend time for affirmance 
If such were necessary.—Gillis v. 
Jenkins Petroleum Process Co., C.C. 
A.Cal.. 84 F.2d 74. 

92. U.S.—Hamilton Gas Co. v. In¬ 
land Gas Corporation. C.C.A Ky., 
102 F2d 131. 

Conn.—Napier v. People's Stores Co. 
120 A. 295, 98 Conn. 414, 33 A.L.H. 
499. 

14a C.J. p 980 note 26. 

Bmployment contract 
U.S.—Metropolitan Life Ins. Co. v. 
Whitestone Management Co., C.C. 
A.Ill, 77 F.2d 255, affirming, DC.. 
8 F Supp. 616, certiorari granted 
Drake v. Metropolitan Ins. Co., 56 
S.Ct. 165, 296 U.S. 632, 80 L.Ed. 
449, two cases, rehearing denied 66 
S.Ct. 246, 296 U.S. 664, 80 L.Kd 
473, and 56 S.Ct. 247, 296 U.S. 664, 
80 LEd. 473. 

Provisioa for aocelsratloa of debt 

Contract providing that all unpaid 
amounts, agreed to be paid for use 
of personalty by corporation, should 
become payable at once, if receivers 
were appointed was held unconscion¬ 
able.—Lamson Co. v. Morchead. 154 
S.E. 50, 199 N.C. 164. 

93. U.S.—North Kansas City Bridge 
& Railroad Co. v. Lencss, C.C.A. 
Mo.. 82 F.2d 9. 

14a C.J. p 980 note 29. 

What ooastltutes reasonable time 
is to be determined from all sur¬ 
rounding circumstances.—North Kan¬ 
sas City Bridge & Railroad Co. v. 
Leness, C.C.A.MO.. 82 F.2d 9. 

Breach during period for election 
A company's receiver, appointed by 
order allowing him six months to af- 
flrm or disaffirm company's contracts 
by Aling written election, with reser¬ 
vation of court's right to extend 
time, la not liable for damages from 
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breach of contracts to purchase dur¬ 
ing original and extended periods of 
time for such election—Hamilton 
Gas Co, V. Inland Gas Corporation, 
C.C.A.Ky.. 102 P.2d 131. 

94. N.J.—Barthen v. Lodi Corpora¬ 
tions. 119 A. 189, 94 N.J.Eq. 177. 

Attitude of receiver 

There is no Axed and indexible rule 
by which to ascertain time when 
breach of executory contract occurs 
for sale of goods by corporation, 
which has been adjudged insolvent, 
and statutory receiver appointed 
with power to continue business, but 
each case must be determined largely 
on facts presented, depending on at¬ 
titude of receiver.—Barthen v. Lodi 
Corporations, 119 A. 189, 94 N.J.Eq. 
177. 

95. Del.—Pell v. Securities Co. of 
North America, 97 A. 610, 11 Del. 
Ch. 101. 

Wash.—C;asey v. Northern Pao. R. 
Co., 48 P. 53, 16 Wash. 450—Scott 
V. Rainier Power, etc., Co., 42 P. 
531. 13 Wash. 108. 

96. Conn.—^Wells v. Hartford Ma¬ 
nilla Co., 55 A. 599. 76 Conn. 27. 

97. Conn.—Napier v. People's Stores 
Co.. 120 A. 295, 98 Conn. 414, 33 
A.L.R 499, overruling Wells v. 
Hartford Manilla Co., 55 A. 699, 76 
Conn. 27—RosenAcld v. Connecticut 
Fruit & Commission Co.. 119 A. 
895. 98 Conn. 428. 

14a C.J. p 980 note 30. 

98. Conn.—Napier v. People's Stores 
Co.. 120 A. 295, 98 Conn. 414, 33 
A.L.U. 499, overruling Wells v. 
Hartford Manilla Co., 56 A. 699, 76 
Conn. 27—RosenAeld v. Connecticut 
Fruit & Commission Co., 119 A. 
895, 98 Conn. 428. 

14a C.J. p 980 note 31. 

99. Conn.—Napier v. People's Stores 
Co.. 120 A. 296, 98 Conn. 414, 88 
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the corporation being entitled to delay a reasonable 
time before declaring an abandonment on its part 
for the purpose of ascertaining what will be de¬ 
termined on as to resumption of work.i According 
to some decisions, receivership constitutes an an¬ 
ticipatory breach regardless whether it is voluntary 
or involuntary, and regardless whether the com¬ 
plaint in the receivership proceeding asks for a dis¬ 
solution of the corporation or contemplates the re¬ 
sumption of business.2 Other authority apparently 
holds that an involuntary, as distinguished from a 
voluntary receivership will not be regarded as an 
anticipatory breach,^ and that in such case executory 
contracts become nugatory and if they are not 
adopted by the receiver a contracting party is not 
entitled to damages as for a breach, but is entitled 
to a just compensation for the actual expenditure of 
labor and money by him in fulfillment thereof, sub¬ 
ject to a deduction of all sums paid him thcreun- 
der.^ It is held that insolvency and the appoint¬ 
ment of a receiver even if excusing performance of 
an executory contract by the other party will not 
relieve him from necessity of tendering performance 
if he desires to claim damages for a breach of the 
contract,^ but other authority exists to the contrary.* 

Discharge, The question of whether an executory 
contract is discharged by the appointment of the 
receiver is one as to which there has been some 
difference of opinion, some courts taking the posi¬ 
tion that the contract is discharged, because render¬ 
ed impossible of performance by act of the law,^ 
while other courts take a contrary position,* al¬ 
though holding that the claim for damages arising 


from the breach will constitute a debt of the cor¬ 
poration as distinguished from a debt of the receiv¬ 
ership.* It is obvious that the subject matter of the 
contract is of importance in determining the ques¬ 
tion,and for that reason in analogy to the rule 
stated in Contracts § 465, terminating contracts for 
personal services as between individuals on the 
death of a party, contracts by the corporation for 
services are, according to the weight of authority, 
discharged by the appointment of a receiver,or 
in any event the right to compensation is suspended 
pending the receivership,^* except where the court 
was without jurisdiction to appoint the receiver.^* 
There is, however, some authority to the effect that 
claims for damages arising from breach of contract • 
for services occasioned by the insolvency of the de¬ 
fendant corporation are entitled to be paid pro rata 
out of the funds in the hands of the receiver.^* 
Where a contract to perform services is terminable 
at the will of either party, it is terminated by the 
appointment of a receiver with full control of the 
franchises and rights of the corporation.^® 

Specific perfonnance. Where the contract is of 
a character authorizing specific enforcement, spe¬ 
cific performance may be awarded, notwithstanding 
a receiver has been appointed at the suit of a pri¬ 
vate litigant where it will not disturb the posses¬ 
sion of the receiver or embarrass him in the dis¬ 
charge of his duties.^* 

Right to rescind. Where a contract has been pro¬ 
cured by a corporation through fraud, the appoint¬ 
ment of a receiver for the corporation will not pre¬ 
vent the defrauded party from rescinding the con- 


A.L.R. 499, overrullngr Wells v. 
Hartford Manilla Co., 56 A. 599, 76 
Conn. 27. 

14a C.J. p 980 note 32. 

1. U.S.—Commonwealth Roofing Co. 
V. North American Trust Co., N.H., 
135 F. 984. 68 C.C.A. 418. 
a. Conn.—Napier v. People's Stores 
Co., 120 A. 296, 98 Conn. 414, 33 A. 
L.R. 499. 

8. U.S.—Pennsylvania Steel Co. v. 
New York City R. Co., N.Y., 198 F. 
721, 117 C.C.A. 603. 

4i U.S.—Tennis Bros. Co. v. Wetzel, 
etc., H. Co.. C.C.W.Va.. 140 F. 193, 
amrminfT 145 F. 468, 75 C.C.A. 366, 
7 Ann.Cas 426. 

W.Va.—Griffith v. Black Water 
Boom, etc., Co.. 33 S.K. 126, 46 W. 
Va. 66. 

5. U.S.—Florence Min. Co. v. Brown, 
Ohio. 8 S.Ct. 531, 124 U.S. 386, 31 
L.Ed. 424. 

6k Conn.—Rosenfield v. Connecticut 
Fruit A Commission Co., 119 A. 
896, 98 Conn. 428. 


7. U.S.—^Malcomson v. Wappoo 
Mills, C.C.S.C., 88 P. 680. 

14a C.J. p 981 note 38. 

8. N.C.—Lamson Co, v. Morehead. 
154 S.E. 60, 199 N.C. 164. 

14a C.J. p 981 note 39. 

No rescission 

A decree of insolvency anrainst cor¬ 
poration and appointment of statu¬ 
tory receiver with power to continue 
business does not work rescission of 
its contracts.—Barthcn V. Lodi Cor¬ 
porations, 119 A. 189, 94 N.J.Eq. 177. 

Stock suhsoxlptlon contracts are 
not abrofrated by appointment of re¬ 
ceivers so as to entitle subscriber to 
recover consideration paid, but at 
most it matures right to prove his 
claim for value of stock.—Plumer v. 
Houghton & Dutton Co., 183 N.E. 266, 
281 Mass. 173. 

9. La.—Peck v. Southwestern Lum¬ 
ber. etc., Co., 69 So. 118, 131 La. 
177. 

14a C.J. p 981 note 40. 

IOl Del.—Dupont v. Standard Arms 
Co., 81 A, 1089, 9 DeLCh. 816. 
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11. Tesn.*—Williamson County 
Banking A Tru.st Co. v. Robert s- 
Buford Dry Goods Co.. 101 S W 
421, 118 Tenn. .340. 9 L.R.A.,N.S.. 
644, 12 Ann.Cas. 579. 

14a C.J. p 981 note 43. 

18. N.T.—Eddy v. Co-operative 
Dress Assoc., 3 N.Y.Civ.Proc. 442. 
N.C.—Lenoir v. Llnville Impr. Co.. 36 
S.E. 185, 126 N.C. 922, 61 L.H.A. 
146. 

14a C.J. p 981 note 44. 

13L U.S.—^Primos Chemical Co. v. 
Fulton Steel Corporation, D.C.N.Y.. 
266 F. 937. 

14. N.J.—Spader v. Mural Decora¬ 
tion Mfg. Co.. 20 A. 378, 47 N.J.Eq. 
18. 

14a C.J. p 981 note 46. 

15. U.S.—Burton v. Bay State Gas 
Co., Mass., 188 F. 161, 110 C.C.A. 
197. 

14a C.J. p 981 note 46. 

16. Cal.—Klauber v. San Diego 
Street-Car Co., 30 P. 566, 95 Cal. 

868 . 
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tract and requiring a restitution of that which he 
has parted with under it but a stock subscription 
contract cannot be rescinded after a receiver has 
been appointed where there are creditors whose 
claims arose after such subscription.^* Where a 
contract between the corporation and its officers is 
voidable at the option of the corporation, the re¬ 
ceiver succeeds to the rights of the corporation.^* 

Breach by receiver. Where the corporation has 
entered into a contract which the receivers subse¬ 
quently appointed elect to continue, the corporation, 
after the discharge of the receivers, and a return 
of its assets to it, is liable for breach of the con¬ 
tract occurring during the receivership.*® 

New indebtedness by corporation. The fact that 
in a proceeding for the administration of the assets 
of an insolvent corporation a receiver is appointed 
docs not prevent the corporation from incurring 
further indebtedness.*^ 

§ 1497. Effect on Leases 

Although a lease fa not discharged by the appoint¬ 
ment of a receiver, where the latter does not adopt it he 
Is not chargeable as an assignee of the term and the 
lessor can only claim as a general creditor. 

A lease is not discharged by the appointment of 
a receiver for a corporation lessee,** although the 
receivers elect to abandon the premises,** and the 
coHJoration maintaining possession of leased prem¬ 


ises is not relieved of the obligation to pay rent.*^ 
The receiver, where he does not adopt the lease, is 
not chargeable as an assignee of the term,*® but 
the lessor is entitled to claim as a general credi¬ 
tor,*® and by a more cogent reason where the 
breach has occurred and liability accrued before 
appointment of the receiver.*"^ The lessor’s claim 
must be decided as of the date of the appointment 
of the receiver, and he may not prove for rents ac¬ 
cruing between the date of the appointment and the 
date of hearing.** Where a lease purporting to 
bind a corporation as lessor was in fact unauthor¬ 
ized and of no binding force, acceptance by the re¬ 
ceiver of the corporation of rent reserved in the 
lease, without knowledge of the facts, is not a rat¬ 
ification of the lease.** 

§ 1498. Effect on Liens against Corporation 

As a general rule, the appointment of a receiver does 
not affect valid preexisting liens against the corporation, 
such as Judgment or attachment liens which have been 
perfected, and the receiver takes subject to such liens; 
but ordinarily no liens can be created or perfected after 
the receiver's appointment. 

As a general rule, the appointment of a receiver 
docs not in any way affect valid preexisting liens 
against the corporation, but the receiver takes the 
property of the corporation subject to these liens,*® 
irrespective of whether they were created by oper¬ 
ation of law or by the act or contract of the cor¬ 
poration.* ^ In other words, a court of equity is 


17. U.S.—-Merrill v. Florida Land, 
etc, Co., Fla., 60 P. 17. 8 C.C.A. 
444, 62 F. 77. 2 C.C.A. 629. 

18. Iowa.—Andrew v. American Sav. 
H.ink & Trust Co. of Davenport, 
2ri8 N.W. 911, 219 Iowa 921—-Lex v. 
Selway .Steel Corporation, 206 N.W. 
6S6, 203 Iowa 792. 

19. W.Va.—Gnfllth v. Black Water 
Boom, etc., Co.. 33 S.E. 125, 46 W. 
Va 56. 

14a C.J p 981 note 49. 
aa N.Y.—Stannard v. Reid, 103 N. 
Y S. 521, 118 App.Div. 304, affirmed 
88 N.E. 1132. 195 N.Y. 630. 

81. U.S.—Atlas R. Supply Co. v. 
Lake & River R. Co., C.C.Ohio, 134 
F. 50.3. 

88 . U.S—New York, P. & O. R. Co. 
V. New York. L. E. & W. R. Co., 
C.C.Ohio, 68 F. 268. 

Md.—Woodland v. Wise, 76 A. 602, 
112 Md. 35—Gaither v. Stockbridge, 
9 A. 632, 10 A. 309, 67 Md. 222. 

83. Md.—Woodland v. Wise, 76 A. 
602, 112 Md. 36. 

84. La.—Jacob v. Roussel, 100 Bo. 
295, 166 La. 171. 

85. toL .—Jacob v. RouBsel, supra. 
14a C.J. p 982 note 66. 


36. La.—Jacob v. Roussel, supra. 

14a C.J. p 982 note 66. 

87. U S.—Chemical Nat. Bank v. 
Hartford Deposit Co., 16 S.Ct. 439, 
161 U.S. 1, 40 LEd 595, affirming 
41 N.E. 226. 166 Ill. 522 

88 . Ohio.—Golde v. George Golde, 
Inc.. 29 Ohio N r..N.S , 624. affirm¬ 
ed 16 Ohio L.Abstracts 716. 

89. Wash.—Groveland Tmpr Co. v. 
Farmers’ Supply Co., 65 P. 629, 26 
Wash. 344, 87 Am S R. 755. 

14a C.J. p 982 note 68. 

30. U S.—Cherry v. Insull Utility 
Investments, DC.llL, 68 F 2d 1022. 
reversed on other grounds, C.C.A., 
Guaranty Trust Co of New York 
v. Fentress, 61 F 2d 329—^\Vrighl v. 
Seaboard Steel & Manganese Cor¬ 
poration, C.C.A.N.Y., 272 F 807— 
International Banking Corporation 
V. Lynch. C.C.A Cal., 269 P. 242. 
Del.—McGlinn v. Wilson Line, 174 A. 

365. 20 Del.Ch. 316. 

Ind.—Louden v. B. F. Goodrich Co., 
186 N.E. 669, 97 Ind App. 433. 

La.—In re Bryce Cash Store, 124 So. 

644. 12 La.App. 366. 

Mich.—Plldew v. Stockard. 289 N.W. 
868. 266 Mich. 494. 
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N.J.—Gerard Trust Co. v. Standard 
Gas Co, 115 A. 910, 93 N.J.Eq. 307. 
14a C.J. p 982 note 59. 

Effect of subsequent rsosivsrsliip 
It has been said, however, that 
person acquiring lien on corporate 
property takes subject to the effect 
of possible subsequent receivership. 
—Ciavatta v. Munn Realty Corpora¬ 
tion, 149 A. 809. 106 N.J.Eq. 21— 
Lembeck v. Jarvis Terminal Cold 
Storage Co., 59 A. 565, 68 N.J.Eq. 362. 
Statutory dlsplacemoajt of lisas ao- 
qulred within fixed period 
Judgment creditors of Insolvent 
corporation who had, by court order, 
received rent due corporation w'hich 
was its only asset were required, un¬ 
der statute concerning effect of ap¬ 
pointment of receiver on prior Judg¬ 
ments. to pay moneys thus received 
to receiver of corporation where bill 
for appointment of receiver had been 
filed less than two months before 
entry of Judgment and receiver was 
appointed before order of payment of 
rent moneys to Judgment creditors.— 
Salzman v. Merchants Realty Co., 
180 A. 418, 118 N.J.Eq. 459. 

31. U.S.—Wright v. Seaboard Steel 
& Manganese Corporation, C.C.A.N. 
Y., 272 P. 807. 
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bound to respect legal rights and preferences al¬ 
ready acquired and to make distribution according- 
ly,32 and the appointment of a receiver does not in¬ 
vest him or the court with any authority to displace 
vested liens.33 Hence, the appointment does not 
preclude the lienor from enforcing his claim, on ob¬ 
taining leave of court,and a pledgee holding pos¬ 
session of property may dispose of it in accordance 
with the terms of his contract.^^ On the other 
hand, no right of priority is ordinarily fixed by the 
appointment of a receiver,^® and ordinarily no liens 
on the property can be created or perfected after 
such appointment, whether by the act of the credi- 


torsr or by the debtor himself but it has been 
held that a lien may thereafter be perfected where 
the receiver is appointed pendente lite for the sole 
object of preserving and protecting assets rather 
than for the general administration of assets.^^ 

Judgment liens. Within the principles stated in 
preceding portions of this section, the lien of a 
judgment on property of a corporation is not affect¬ 
ed by the subsequent appointment of a receiver,39 
and the judgment plaintiff may, notwithstanding the 
appointment of a receiver, proceed by execution, 
levy, and sale of the property of the corporation to 


Okl.—Smith & Furbush Mach. Co. v. 

Huyeke, 177 P. 919, 72 Okl. 30. 
Saultahle lien hinds reoelvar 
W.Va.—Foster v. Frampton-Foster 
Lumber Co., 123 S.E. 60. 96 W.Va. 
325. 

32. U.S.—Schmidtman v. Atlantic 
Phosphate & Oil Corp.. N.Y.. 230 F. 
769, 146 C.C.A. 79. 

Ill.—Roseboom v. Whittaker, 23 N.E 
339, 133 Ill. 81. 
lia C.J p 983 note 61. 

33. U.S.—Cohen v. Gold Creek Ne¬ 
vada Min. Co.. C.CNev., 95 F. 680. 

Oa.—Citizens* Sc Southern Bank v. 
Union Warehouse St Compress Co., 
139 S.R 626, 164 Ga. 735—Stuard 
Lumber Co. v. Taylor, 102 S E. 894, 
160 Ga. 135. 

Wis.—^Thomsen v. Cullen, 219 N.W. 

439, 196 Wis. 681. 

Reformation of mortt^ffe 

Mortgage sriven by insolvent cor¬ 
poration to secure general creditors 
should not be reformed after it has 
been adjudged insolvent and receiv¬ 
er has been appointed, to correct 
mistake of drauf^htsman by which 
a life estate instead of fee was con¬ 
veyed, where mortgagees have not 
changed their attitude on supposition 
that fee was conveyed.—Miller v. 
Savage. 48 A. 1004, 62 N.J.Eq. 746, 
reversing 46 A. 632, 60 N.J.Eq. 204. 

34. Oa.—Stuard Lumber Co. v. Tay¬ 
lor, 102 S.E. 894, 150 Ga. 136. 

Tex.—^Lubbock Independent School 
Dist. V. Lubbock Hotel Co., Civ. 
App., 62 S.W.2d 274. 

Poreolosnre on leave of court 

(1) If receiver has possession of 
mortgaged property, mortgagee may 
not foreclose mortgage without se¬ 
curing permission of court.—Slade v. 
Massachusetts Coal, etc., Co., C.C. 
Mass., 188 F. 369. 

(2) Leave to foreclose will be giv¬ 
en by court only in case there are 
circumstances Justifying apprehen¬ 
sion of loss to mortgagee by delay. 
—Slade v. Massachusetts Coal, etc., 
•Co., supra. 

(3) If there is considerable equity 
in property which will be available 


foi general creditors despite delay, 
court may decline to allow foreclo¬ 
sure.—Slade v. Massachusetts Coal, 
etc., Co., supra. 

(4) Leave held Improperly denied. 
—Needle v. Perfection Const. Co., 164 
A. 878, 108 N.J.Eq. 312. 

(5) Foreclosure of mortgaged 
property in possession of receiver 
see the C.J.S. title Receivers 9 138, 
also 53 C.J. p 127 note 66 et seq. 

IKortgagae may sequester property 
pending foreclosure 
Tex.—Lucas v. Wooldridge, Civ.App., 
102 S.W.2d 463. 

36. Xnjoinlng foreclosure 

(1) On ground that proceeding to 
sequestrate property of corporation 
by means of receiver is purely stat¬ 
utory, where authority to restrain 
creditors from bringing independent 
actions on the appointment of tem¬ 
porary receiver Is confined by stat¬ 
ute to actions for recovery of money, 
it cannot be enlarged so as to per¬ 
mit court to enjoin foreclosure of 
mortgage.—Matter of Hamilton Park 
Co., 37 N.Y.S. 310, 1 App Div. 376, 
following In re Directors of Bing¬ 
hamton Gen. Electric Co., 38 N.E- 
297, 143 N.Y. 261. 

(2) Such provision is held not to 
prevent one who holds a mortgage 
on property belonging to corpora¬ 
tion, given by prior owner of such 
property, and which was not assumed 
by corporation, from maintaining 
suit to foreclose.—Davidson v. John 
Good Cordage St Machine Co., 71 N. 
Y.S. 666, 63 App.Div. 366. 

36. U.S.—Central Appalachian Co. v. 
Buchanan, Ky., 90 F. 454, 33 C.C. 

’ A. 698. 

37. Or.—Home Mortg. Co. v. Sitka 
Spruce Pulp & Paper Co., 36 P.2d 
1038, 148 Or. 602. 

Tex.—Baylor University v. Chester 
Sav. Bank. Civ.App., 82 S.W.2d 738, 
error refused—Guaranty State 
Bank & Trust Co. v. Thompson, 
Civ.App.. 195 S.W. 960. 

Va.—Grandy v. Real Estate Trust 
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Co. of Philadelphia, 137 S.E. 619, 
147 Va. 371. 

14a C.J. p 983 note 64. 

Property surrsudered without preju¬ 
dice 

A provision, in decree appointing 
receivers, that surrender to receiv¬ 
ers of property of which creditor had 
taken possession should be "without 
prejudice to such rights as it may 
have acquired by virtue of such 
possession,'* was held not to entitle 
creditor to enforce claimed lien on 
property or Its proceeds which had 
no legal validity.—William H. Has¬ 
kell Mfg. Co. V. Nelson Blower St 
Furnace Co., D C.Mass., 275 F 206, 
reversed on other grounds, C.C.A., 
Commerce Trust Co. v. Chandler, 284 
F. 737. 

Pallure to levy 

Title to corporation’s personal 
property vested in receiver under 
orders of court, free and clear of 
lien for taxes due city or county, 
where no levy had been made prior 
to appointment of receiver —Currie 
V. Southern Manufacturers Club. 186 
S.E. 666, 210 N.C. 150. 

Book accounts coming to receiver 
after his appointment, while ordi¬ 
narily not subject to a general mort¬ 
gage, were, however, subject to equi¬ 
ty in favor of mortgagor, to extent 
of accounts earned at the expense 
of mortgaged property, and failure 
of trustee of mortgage to apply for 
receiver in foreclosure whereby trus¬ 
tee would have become entitled to all 
earnings of corporation did not de¬ 
prive trustee of such equity.—Gerard 
Trust Co. V. Standard Gas Co., 115 A. 
910, 93 N.J.Eq. 307. 

38L W.Va.—Sullivan v. Madeleine 
Smokeless Coal Co., 176 S.E. 621, 
116 W.Va. 116-—Meyers v. Wash¬ 
ington Heights Land Co., 149 S.E. 
819, 107 W.Va. 682. 

39. Ga.—Citizens' & Southern Bank 
V. Union Warehouse St Compress 
Co., 139 S.E. 625, 164 Ga. 735. 

N.J.—Van Steenberg v. E. R. Parsil 
Button Co.. Ch., 34 A. 136. 

14a C.J. p 983 note 66. 
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collect his debt>® Such levy and sale in no manner 
interferes with the possession of the receiver^ and 
if the purchaser would have to apply to the court 
by which the receiver was appointed for posses¬ 
sion, the court would award itM Nevertheless, 
while there is some authority to the contrary,^2 jt is 
generally held that a judgment recovered subse¬ 
quent to the appointment of a receiver confers no 
right of priority for the claim of the judgment cred¬ 
itor over claims of general crcditors,^3 whether en¬ 
tered by leave of court or not,^^ and this principle 
has been held applicable to a judgment rendered 
subsequent to the appointment of a receiver in an 
action brought prior thereto.^5 xhe judgment can¬ 
not be made a lien by entry nunc pro tunc as of a 
time before the appointment.^® Also, a judgment 
against a corporation obtained between the entry of 
an order appointing a receiver for the corporation 
and the approval of the receiver's bond creates no 
lien on the property subject to the receivership.^^ 
It has been held that where the real estate of a cor¬ 
poration subject to the lien of a judgment has pass¬ 
ed into the hands of a receiver, and thereafter the 
lien of the judgment expires through the failure of 
the judgment creditor to revive it, such judgment 
loses its original priority, and the owner thereof 
is not entitled to a preference in the distribution of 
the assets of the corporation.^* 

Attachment liens. The ajjpointment of a receiver 
for a corporation after liens by attachment on its 

40. N.J.—Van Steenberg v. 

Parsil Button Co., supra. 

14a C.J. p 9S3 note 66. 

IKsrgad oorporatloa 

Appointment of receivers for cor¬ 
poration with which another had 
been merged, who took possession of 
real estate ow'ned by and standing In 
name of mergi'd corporation, docs not 
afreet right of judgment creditor of 
latter to levy on property.—Em¬ 
ployers’ lilabllity Assur. Corporation 
V. Astoria Mahogany Co., C.C.AN.Y., 

299 F. 579. 

41. Ind.—Kentucky Southern Bank 
V. Ohio Ins. Co.. 22 Ind. 181. 

N.Y.-—Albany City Bank v. Schermer- 
horn, 9 Paige 372. 38 Am.D. 551. 

42. U.S.—Clinchfleld Fuel Co. v. Ti¬ 
tus. S C., 226 P. 674. 141 C.C.A. 330. 

43. U.S.—Wiggington v. Auburn 
Wagoq Co., C.C.A.W.Va., 33 F.2d 
496. 

14a C.J. p 983 note 69. 

44b Pa.—Cowan v. Pennsylvania 
Plate Glass Co.. 38 A. 1076. 184 Pa. 

1 . 

4Bb Oa.—Lang v. Macon Constr. Co., 

28 8.E. 860, 101 Ga. 343. 

0L Pa.—Cowan v. Pennsylvania 


property have been perfected does not in any way 
affect such liens,unless the contrary is expressly 
provided by statute.*® This is so whether the at¬ 
tachment was levied in the state where the receiver 
was appointed or elsewhere,®^ and it is not material 
that the attaching creditor had knowledge of the 
insolvency of the corporation.** 

To render the attachment effective, the levy may 
be completed before the appointment of a. receiv¬ 
er.** Where the officer fails to make the levy in the 
manner provided by statute, it cannot be completed 
after the receiver is appointed.*® However, it is 
generally held sufficient to perfect a lien by attach¬ 
ment that the property has been taken into actual 
possession of the creditors making the levy through 
the proper officers,** although there is authority to 
the effect that it is not sufficient that an attachment 
was levied before the appointment of the receiver 
and judgment recovered subsequent thereto.*® 

§ 1499. Effect on Liability for Torts and 
Crimes 

Generally, the corporation It not liable for torta and 
Crimea of the receiver or hia agents committed In the 
management of corporate affairs, and conversely, the 
corporation alone it liable for negligent acts or wrongs 
occurring before the receiver’s appointment. 

A corporation is not in general liable for the 
torts of its receiver or his servants or agents, com¬ 
mitted in the management of the corporate affairs 
or property.**^ Conversely, the negligent acts or 

53- N.Y.—Robinson v. Columbia 

Spinning Co., 49 N.Y.S. 4, 23 App. 
Llv. 499. 

54. N.Y.—Robinson v. Columbia 
Spinning Co, supra. 

55. Wash.—Statu v. Graham, 36 P. 
1085, 9 Wash. 528. 

14a C.J. p 984 note 82. 

56. Pa.—Prailey v. Central P. Ins. 
Co., 9 Phila. 219. 

67. U.S.—State of South Carolina v. 
Port Royal & A. R. Co., C.C.S.C., 84 
P. 67. 

La—Harris v. Texas & P. R. Co., 2 
La. App. 501, 504, quoting Corpus 
Juris. 

Mo.—Heath v. Missouri, K. & T. R. 
Co.. 83 Mo. 617. 

N.Y—Metz V. Buffalo. C. & P. R. 

Co., 58 N.Y. 61. 17 Am.R. 201. 

Pa.—Anderson v. Buffalo, N. Y. & P. 

R Co. 2 Pa.Co. 402. 

Tex.—Missouri, etc., R. Co. v. Mc- 
Padden, 83 S.W. 853. 89 Tex. 138— 
Ryan v. Hays R. Co., 62 Tex 42— 
Hicks V. International & G. N R. 
Co., 62 Tex. 38—Howe v. St. Clair^ 
27 S.W. 800, 8 Tex.Civ.App. 101. 
14a C.J. p 984 note 85. 

Liability of receivers see infra f 
1518. 


E. R. 


Plate Glass Co., 38 A. 1075, 184 
Pa. 1. 

47. U.S.—Temple v. Glasgow, Va.. 
80 P. 441. 26 CC.A. 640, affirming. 
CC., Connecticut River Banking 
Co. V. Rockbridge Co., 73 P. 709. 

14a C.J. p 984 note 73. 

48. Pa.—Scott V. Waynesburg 
Brewing Co., 100 A. 691, 256 Pa. 
158. 

49. U.S.—Cowden v. Wild Goose 
Mining & Trading Co., Ala., 199 F. 
561, 118 CC.A. 36 

Ind.—Louden v. B. P. Goodrich Co., 
185 N.E. 669, 97 Ind.App. 433. 
Iowa.—Smith v. Sioux City Nursery 
& Seed Co., 79 N.W. 457, 109 Iowa 
51. 

La.—In re Bryce Cash Store, 124 So. 

544, 12 La.App. 365. 

14a C.J. p 9S4 note 76. 

50l Colo.—Breene V. Merchants', 
etc.. Bank, 17 P. 280, 11 Colo. 97. 
51. Mass.—Gar ham v. Mutual Aid 
Soc., 37 N.E. 447, 161 Mass. 367. 

62. U.S.—^White, Potter & Paige 
Mfg. Co. V. Henry B. Pettes Im¬ 
porting Co., C.C.MO., 30 F. 864. 

Wis.—Ball in v. Merchants' Exch. 
Bank, 61 N.W. 1118, 89 Wis. 278. 
46 Am.S.R. 834, 27 L.R.A. 367. 
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wrongs committed by the corporation before the 
appointment of a receiver are independent transac¬ 
tions for which the corporation alone is Hable.^^ 
The fact that a corporation is in the hands of a 
receiver docs not exempt it from liability for a 
wrongful act committed by an agent, servant, or 
employee of the corporation within the scope of his 
employment,®® and the corporation is not released 
from the duty to observe reasonable police regula¬ 
tions;®® nor is the receivership a defense to offi¬ 
cers personally sued for wrongdoing where the 
cause of action did not pass to the receiver.®^ If 
a corporation is in the hands of a receiver who has 
full possession of its property and entire charge of 
its affairs, the corporation cannot be prosecuted, for 
crimes and misdemeanors committed by the agents 
or servants of the receiver.®^ 

§ 1500. Effect on Right to Sue or Be Sued 

Although It It disputed whether the appointment of a 
receiver suspends the corporation’s right to sue. ordi¬ 
narily the receiver, and not the creditors, Is the one to 
sue for collection and preservation of assets, and the 


appointment, In the abeence of restraining Injunction, 
does not preclude suit against the corporation and re¬ 
covery of Judgment binding the corporation and receiver, 
although the receiver’s custody of property cannot be 
disturbed thereby or any lien or preference gained over 
other creditors proving claims. 

According to one view where a receiver has been 
appointed for a corporation and succeeds to its 
rights, the right of the corporation to bring suit is 
suspended while the receivership exists, and the 
power to sue can be exercised only by the receiver 
himself by the authority of the court.®® On the 
other hand, there are decisions which hold that the 
appointment of a receiver for a corporation which 
docs not operate to dissolve it does not affect its 
right to suc,®^ or to enforce judgments previously 
obtained.®® Also, a corporation may maintain a 
suit in its own name after the functions of the re¬ 
ceiver have ceased;®® and, where a slay of an or¬ 
der appointing a receiver is granted pending a hear¬ 
ing on appeal, the corpor.-ilion has power to bring 
suit until the receiver takes possession, and after 
the discharge of the receiver it may prosecute to 
completion an action commenced during the stay.®^ 


PleiUUng 

(1) Control by receiver Is matter 
of defense to be pleaded as such in 
first instance.—Vonderhorst Brewing 
Co. y. Amrhine, 56 A. 833. 98 Md. 
406. 

(2) A plea that, at time of injury 
complained of, corporation was in 
hands of receiver, is not defective 
for failure to set out application for 
receiver and bond; and plea need not 
be verified, statute which prescribes 
cases in which this is noces.sary not 
embracinir a pica of receivership at 
time cause of action arose.—Adams 
V. San Antonio, etc., R. Co., 79 S.W. 
79, 34 Tex.Clv.App. 413. 

Za Zniaols 

(1) Some early authority supports 
text rule apparently without qualifi¬ 
cation.—McNulia V. Lockridge, 27 N. 
E. 452, 137 111. 270, 31 Am.S.R. 362, 
affirmed McNulta v. Lockridge, 12 S. 
Ct. 11. 141 U.S. 327, 35 L.Ed. 796— 
Ohio & M. R. Co. y. Anderson, 10 Ill. 
App. 313. 

(2) In later decisions the text 
rule, although acknowledged, was 
held subject to exception that, where 
net income during receivership is di¬ 
verted from payment of operating 
expenses and applied to permanent 
improvements, and property of cor¬ 
poration is then returned to H on 
discharge of receiver, it is liable to 
extent of such income for torts oc¬ 
curring during receivership.—Bart¬ 
lett V. Cicero Light, etc., Co., 62 N.E. 
839, 177 111. 68, 69 Am.S.R. 206, 42 
L.R.A. 715—Litchfield Mining & Pow¬ 
er Co. y. Beanblosaom, 138 111.App. 
122 . 


(3) It has also been held that no 
Joint liability for personal injuries 
exists with respect to corporation 
and its receiver in possession of 
property.—Eckels y. Parley, 131 Ill. 
App. 557. 

14a C.J. p 985 note 88. 

68. La.—Harris v. Texas 9c P. R. 
Co.. 2 La.App 501, 504, quoting 

Corpus Juris. 

Mo.—Brunk v. Hamilton-Brown Shoe 
Co.. 66 S.W.2d 903. 906, 334 Mo. 
517, citing Corpus Juris. 

14a CJ. p 984 note 86. 

59. La.—Cox v. Stone, 83 So. 385, 
146 La. 81. 

ea Ill.—Ohio & M. R. Co. V. Rus¬ 
sell. 3 N.E 561, 115 111. 52. 

61. N.C.—Minnis v. Sharpe, 151 S. 

E. 736, 198 N.C. 364. 

68. Tex.—Ponder v. Crenwelge, Civ. 
App., 203 S.W. 1125, reversed on 
other grounds’ Crenwelge v. Pon¬ 
der. Com.App., 228 S.W. 145. 

14a C.J. p 985 note 89. 

63. U.S.—Phenix Ins. Co. v. Schultz, 
Va.. 80 P. 337, 25 C.C.A. 463, af¬ 
firming, C.C.. 77 P. 375. 

Ind.—Kokomo City St. R. Co. v. 
Pittsburgh. C. C. 9c St. L. R. Co., 
68 N.E. 211, 26 Ind App. 335. 

N.J.—McMaster v. Drew, 62 A. 659, 
70 N.J.Eq. 6. 

Ohio.—Miami Exporting Co. y. Oano, 
13 Ohio 269. 

Pa.—Schipper Bros. Coal Mining Co. 
y. Economy Domestic Coal Co., 121 
A. 193, 277 Pa. 356. 

14a C.J. p 985 note 90. 
aufovoliig mad rssistiag clatuis 
Activities of corporation, as such, 
by way of enforcing or resisting 
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claims, are suspended while corpo¬ 
ration is in hands of receivers duly 
appointed for that purpose.—Atkin¬ 
son V. Fox. 272 N.y.S 894, 242 App. 
Div. 707, motion dmiod 196 N.E. 127, 
266 N.y. 404 . 

64. tT.S—IT. S. Fidelity & Guaranty 
Co. V. Vicars, C.C.A.Hawaii. 10 P 
2d 474. 

Iowa.—Grimes Sav. Bank v. McIIarg, 
251 N.W 51. 53. 217 Iowa 636, cit¬ 
ing Corpus Juris. 

Iowa.—Fountain v. Stickney, 123 N. 
W. 947, 145 Iowa 167, 139 Am.S.R 
410. 

Ky.—^Jennings v. Fidelity 9c Colum¬ 
bia Trust Co.. 41 S.W.2d 637, 240 
Ky. 24. 

N.Y.—Phoenix Warehousing Co. v. 
Badger, 67 N.Y. 294, affirming 6 
Hun 293. 

14a C.J. p 985 note 91. 

66. Iowa.—Grimes Sav. Bank v. Mc- 
Harg. 261 N.W. 61. 63. 217 Iowa 
636, citing Corpus Juris. 

Kan.—Leonard v. Hartzler, 133 P. 
570, 90 Kan. 386, 50 L.R.A..N.8., 
383. 

66. U.S.—Northern Illinois Coal Sc 
Iron Co. y. Young, C C.Ill., 12 F. 
809, 11 Biss. 331. 

67. Mont.—Boston, etc., Cons. Cop¬ 
per, etc., Min. Co. y. Montana Ore 
Purchasing Co., 71 P. 471, 27 Mont. 
431. 

Suspsnsloa of rooslvor’s power 

As regards the corporation’s pow¬ 
er to sue, it does not matter wheth¬ 
er the suspension of the powers of 
the receiver Is by means of superse¬ 
deas pending appeal or by an order 
staying proceedings pending any 
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Where a receiver has been appointed for a corpo¬ 
ration, he, and not the creditors, is the one to bring 
suits for the collection, protection, or conservation 
of the corporate assets, and creditors cannot bring 
such actions,®* at least without the consent of the 
court for good cause shown,®® as where the receiver 
has refused to bring suit,^® or where an action is 
brought in a foreign jurisdiction by the stockhold¬ 
ers for the benefit of the corporation and of the 
receiver, the action being in effect one by the re- 
cciver.^i 

The court entertaining the receivership proceeding 
should not extend a restraining order against the 
prosecution of suits so far as to protect assets out¬ 


side the receiverships® Where subsidiary and par¬ 
ent corporations transact business as distinct enti¬ 
ties, the receiver of the parent corporation is not 
entitled to intervene in an action against the sub¬ 
sidiary corporation brought by a third personS® 

Actions against corporation. As already shown 
supra § 1493, the mere appointment of a receiver 
does not ipso facto dissolve it, and, while it has 
been held proper to sue the receiver on a cause of 
action against the corporation,*^^ it is the rule that, 
unless restrained by injunction,*^® one having a 
cause of action against a corporation for which a 
receiver has been appointed may nevertheless sue 
the corporation thereon,*^® and a judgment so ob- 


other mode of review—Boston, etc.,] 
Cons. Copper, etc., Min. Co. v. Mon¬ 
tana Ore Purchasing Co., 71 P. 471. 
27 Mont. 431. 

68. 17 S.—UcBfiran v. Midland Pack- 
Inpr Co.. BC.Iowa. 208 F. 500, af¬ 
firmed. C C A., 8 F 2d 954. 

Mo.—Welden v. Stephens Farm Loan 
Co., 213 SW. 54 

N.C.—Bickley Clothlnff Co. v. Green. 

122 SE 847, 187 N C. 772. 

14a C.J. p 985 note 94. 

69. IT S —Kelly v. Dolan. D C.Pa . 
218 F. 966. affirmed 233 F. 635, 147 
C.CA. 443. 

70. N.Y.—Fisher v. Andrews, 37 
Hun 176. 

N.C—Ham v. Norwood, 147 S.E 291, 
196 NC. 762. 

Vaoessary allegation 

(!redilor.s of insoUent corporation 
cannot .sue for corporation's proper¬ 
ty without allcfirini? receiver's lail- 
uro to protect as.sets.—Purajfould 
Land Co. v Taylor. 11 S.W 2d 441, 
178 Ark. 619. 

Neutral attitude of recelTer and 

his counsel is sufficient to permit 
creditors to attack validity of pledge 
of bonds by corporation.—Davis v. 
Seneca Falla Mfg. Co., D.C.N.Y., 8 
F.2d 646, modified on other ground. 
C.C.A., 17 F.2d 546. 

Xepreseatatlve suit in equity 

Suit may be maintained in equity 
on behalf of all creditors, where re¬ 
ceiver refuses to sue corporate of¬ 
ficers and directors.—Craig v. Stacy, 
50 S.W.2d 104, 330 Mo. 669. 

71. U.S.—Kelly v. Dolan. D.C.Pa., 
218 F. 966. affirmed 233 F. 635. 147 
C.C.A. 443. 

72. IT.S.—Greenbaum v. Lehren- 
krauss Corporation, C.C.A.N.Y., 73 
P.2d 285, reversing, D.C., 5 F.Supp. 
1018. 

Proceeding against enhaidiary 

Order restraining prosecution of 
any proceeding against defendant 
corporation and its subsidiaries or 
affiliates was too broad and should 
have been modified to permit prose- 

19 C.J.S.-77 


cution of pending proceeding for liq¬ 
uidation and dissolution of entirely 
separate company which was not a 
party, although stock thereof was 
chiefly owned by defendant corpora¬ 
tion.—Greenbaum v. Lehrenkrauss 
Corporation, supra. 

73. U.S.—Greenbaum v. Lehren¬ 
krauss Corporation, supra. 

74L Ind.—Martin v. Forrey, 193 N. 
E. 679, 100 In4.App. 371 
Season for rule is that the receiv¬ 
er is in possession of the assets out 
of which the recovery must be paid. 
—Martin v. Forrey, supra 

75. Iowa.—Weigen v. Council Bluffs 
l#s Co., 73 N.W. 862, 104 Iowa 
410 

X y.—Auburn Button Co v. Sylves¬ 
ter. 22 N.Y S. 8&1. 68 Hun 401—Ma¬ 
son v. New York Silk Mfg. Co., 27 
Hun 307. 

14ii C J. p 985 note 4. 

Creditor claiming is reoeiversliip 

A creditor may be restrained from 
proceeding at law for his debt where 
a final order is made for the appoint¬ 
ment of a receiver and the creditor 
comes in and makes his claim there¬ 
under.—In re Buffalo City Bank, 10 
Paige, N.Y., 378. 

Zndepeudeut subsidiary corporation 

In receivership suit against corpo¬ 
ration which consented to appoint¬ 
ment of recover, court, in appoint¬ 
ing receiver, should not have en¬ 
joined prosecution of suits against 
another corporation, stock of which 
was chiefly owned by defendant, but 
which was operating entirely as sep¬ 
arate entity.—Greenbaum v. Lehren¬ 
krauss Corporation, C.C.A.N.Y., 73 F 
2d 285, reversing, D.C., 5 F.Supp. 
1018. 

76. U.S.—Wabash Ry. Co. v. Bridal, 
C.C.A.Mo., 94 F.2d 117, certiorari 
denied 69 S Ct. 63, 305 US. 602— 
Metropolitan Savings Bank & Trust 
Co. of Pittsburgh, Pa., v. Farmers’ 
State Bank of Rosalie, C.C.A Neb., 
20 F.2d 776, certiorari denied 
Farmers’ State Bank of Rosalie. 
Neb. V. Metropolitan Sav. Bank & 
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Tru.st Co. of Pittsburgh, Pa., 48 S. 
Ct. 304. 276 US 624, 72 L.Ed 737 
—U. S Fidelity & Guaranty Co. v. 
Vicars. CCA.Hawail, 10 F.2d 474. 
Ind.- -Loui.s\illc. N. A & C. R. Co. v. 

Cauble. 46 Ind. 277. 

Ky—Jennings v. Fidelity & Colum¬ 
bia Trust Co., 41 S.W.2d 537, 240 
Ky 24 

N.Y —Dec'ker v. Gardner, 26 N E. 814, 
124 NY 334, 11 L R A. 480. 

Tex—Dullnig v. Weekes, 40 S.W. 

178, 16 TexCivApp. 1. 

WVa.—West Virginia Utilities Co. 
V. Dura Glass Mfg. Co., 128 S.E. 
86, 99 WVa, 193. 

14a C.J p 985 note 6. 

Service of process 
A corporation is not rendered in¬ 
capable of receiving service of ju¬ 
dicial process by the appointment of 
receivers —Godchaux v Texas & P. 
Hy. Co,, 92 So 398, 151 La. 965, cit¬ 
ing Corpus Juris. 

Purpose to make equitable distrlbu- 
tiou of funds 

Where a decree appointing re¬ 
ceivers shows no intent to make an 
equitable distribution of the funds, 
and contains no direction to the re¬ 
ceivers to give notice to creditors to 
file their claims, it has been held 
that It imposes no restriction on oth¬ 
er creditors in prosecuting their 
claims, either at law or in equity.— 
Interurban Const. Co. v. Central 
State Bank of Kiefer, 184 P. 905. 76 
Okl. 281—14a C.J. p 985 note 6 [c]. 
Note for bsasltt of creditors 

After appointment of receiver, 
plaintiff could sue corporation and 
another on note payable to trustee 
for benefit of all creditors given be¬ 
fore receivership; but claim of credi¬ 
tor which instituted receivership ac¬ 
tion should be eliminated from judg¬ 
ment.—Shrive v. Crabtree, Inc., 271 
P. 329, 149 Wash. 500, modified on 
other ground.s and rehearing denied 
274 I\ 712, 149 Wash. 600. 

Consent of court 

(1) In one state it is held that 
consent of the court must be ob¬ 
tained as a condition precedent to 
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tained is ordinarily valid and bindinif against the 
corporation,and, by the weight of authority, 
against its receiver, as is indicated in a subsequent 
part of this section. This right of action against 
the corporation exists until judgment is rendered 
by a court of competent jurisdiction dissolving the 
corporation and ending its existence,78 and in> 
eludes all causes of action for which it may be or 
become liable in personam.79 At the same time, it 
has been held that the corporation, notwithstanding 
the appointment of the receiver, may conduct the 
defense to such action against it.^^ 

Nevertheless in any event the court in which the 
suit is brought will render no judgment or decree 
which will in any way disturb the custody or man¬ 
agement of the corporation’s property,®^ and a judg¬ 
ment obtained against a corporation whose prop¬ 
erty is in the hands of a receiver cannot be satis¬ 
fied from such property except through the admin¬ 
istering assistance of the court appointing the re- 
ceiver,82 although after the property is returned to 
the corporation, the judgment may be enforced in 


the usual way;^8 nor will the judgment or decree 
create any lien on such property^^ either legal or 
equitable,88 or secure to the judgment creditor any 
preference over other creditors whose claims are 
proved before the receiver.*® Nevertheless while 
there is some authority to the contrary,*7 it has 
been held that the judgment conclusively estab¬ 
lishes the validity and amount of the claim in suit 
as against the other creditors and the receiver,** 
and the receiver cannot thereafter raise questions 
litigated in the action against the company, or in¬ 
terpose any defense to the merits which might have 
been taken in the action in which the judgment was 
rendered.*® 

Process. A corporation in the hands of a receiv¬ 
er may be served with process by service on its 
agent if the receiver’s custody and control of its 
property are not interfered with,®* but not by serv¬ 
ice on the agent of the receiver®^ unless such agent 
may also be regarded as an agent of the corpora¬ 
tion.®® After the appointment of a receiver serv¬ 
ice on one who previously has had the custody of 


brlnginer a suit against a corpora¬ 
tion In the hands of a receiver.— 
Weller v. Jersey City, etc., R. Co., 67 
A. 730. 66 N.J.Eq. 11—Cooper v. 
Philadelphia Worsted Co., N.J.Ch., 67 
A. 733. 

(2) In other states, however, it is 
held that no license from the court 
having charge of the property of 
the corporation is necessary as a 
condition precedent to the bringing 
of such action. 

Iowa.—Allen v. Central R. Co., 42 
Iowa 683. 

Mo.—Heath v. Missouri, etc., R. Co., 
83 Mo. 617. 

Joinder of reoelver 

Receiver of corporation is proper, 
but not necessary, party to action 
against corporation.—U. S. Fidelity 
& Guaranty Co. v. Vicars, C.C.A. 
Hawaii. 10 F.2d 474. 

77. Mich.—Wheeler v. Clinton Canal 
Bank, Harr. 449. 

N.J.—Gray v. Taylor, 44 A. 668, 69 
N.J.Eq. 621. 

N.Y.—Pringle v. Woolworth, 90 N. 
Y. 602. 

Ohio.—Monette v. Columbus, S. & H. 

R. Co., 26 Ohio Cir.Ct. 469. 

14a C.J. p 986 note 6. 

Property not embraced within the 
receivership may be subject to a 
Judgment recovered after the ap¬ 
pointment of a receiver.—City Wa¬ 
ter Co. V. State, 32 S.W. 1033, 88 
Tex. 600. 

Xowever, a Judgment against the 
corporation obtained by the petition 
of the so-called Judgment creditor in 
receivership proceedings, where 
merely an accounting, and not the 
winding up of corporate affairs, is 


sought, rendered without a com¬ 
plaint. process, service, or appear¬ 
ance by the defense, save an unim¬ 
portant one by the receiver, is void. 
—Paddack v. Staley, 68 P. 363, 13 
Colo.App. 363. 

78. Iowa.—Wei gen v. Council 

Bluffs Ins. Co., 73 N.W. 862, 104 
Iowa 410. 

14a C.J. p 986 note 9. 

79. Mo.—Heath v. Missouri, etc., R. 
Co.. 83 Mo. 617. 

90, Ky. —Jennings v. Fidelity & Co¬ 
lumbia Trust Co., 41 S.W.2d 537, 
240 Ky. 24. 

Ooxporatioa may appeal or move 
for new trial after Judgment against 
it obtained after appointment of re¬ 
ceiver. 

U.S.—IT. S. v. Kennesaw Mountain 
Battlefield Ass’n, C.C.A.Ga., 99 F. 
2d 830. 

N.Y.—Granger & Co. v. Allen, 212 N. 
Y.S. 366, 214 App.Div. 367, modify¬ 
ing 209 N.Y.S. 618, 124 Misc. 699, 
and affirmed Empire Produce Co. 
V. Allen. 166 N.E. 907, 244 N.Y. 
687—^Auburn Button Co. v. Syl¬ 
vester. 22 N.Y.S. 891, 68 Hun 402. 
81. Lia.—Godchaux v. Texas & P. 

Ry. Co.. 92 So. 398, 161 La. 965. 
Ohio.—Monette v. Columbus, S. & H. 

R. Co., 26 Ohio Cir.Ct. 469. 

14a C.J. p 986 note 11. 

88. Mass.—Hackett v. Supreme 

Council A. L. H., 92 N.E. 133, 206 
Mass. 189. 

Mo.—Heath v. Missouri, etc., R. Co.. 
83 Mo. 617. 

14a C.J. p 986 note 12. 

881. Mo.—Heath v. Missouri, etc., R. 
Co., supra. 


84, tJ.S.—Bethel Bank v. Pahquio- 
que Bank, Conn., 81 U.S. 383, 20 
L.Ed. 840. 

85. U.S.—Mercantile Trust Co. v. 
Southern States Land, etc. Co., 
Ala., 86 P. 711, 30 CCA. 349, cer¬ 
tiorari denied 19 S CL 886, 171 U. 
S. 688, 43 L.Ed. 1178. 

88. N.Y.—Mo.sher v. Supreme Sit¬ 
ting Iron Hall, 34 N.Y.S. 816, 88 
Hun 399. 

14a C.J. p 986 note 16. 

87. La.—In re Immanuel Presb. 
Church, 36 So. 408, 112 La. 348 

Minn.—Danforth v. National Chemi¬ 
cal Co., 71 N.W. 274, 68 Minn. 308 
14a C.J. P 986 note 17. 

88. U.S.—Denton v. Baker, Wash., 
79 F. 189, 24 C.C.A. 476. 

14a C.J. p 987 note 18. 

88 . N.Y.—Pringle v. Woolworth, 90 
N.Y. 602. 

90. La.—Godchaux v. Texas A P. 
Ry. Co., 92 So. 398. 151 La. 965, 
citing Corpus Juris. 

91. Ohio.—^Wade v. Franklin, 197 N. 
E. 796, 60 Ohio App. 174. 

14a C.J. P 1011 note 92. 

Ssosivsr not required to defend 
Order appointing receiver for cor¬ 
poration, where permitting but not 
requiring receiver to defend suits 
against corporation, does not au¬ 
thorise a plaintiff to bring corpora¬ 
tion into court by serving summons 
on receiver.—Wade v. Franklin, 197 
N.E. 796, 60 Ohio App. 174. 

98. Mich.—Ennest v. Pere Mar¬ 
quette R. Co.. 142 N.W. 667, 176 
Mich. 398. 47 L.R.A.,N.S.. 179, Ann. 
CaB.1916B 694. 

14a C.J. p 1011 note 98. 
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the corporate property, but who has at no time been 
a statutory agent for the service of process, is not 
good service on the corporation.^^ 

I 1501. —Enforcement of Stockholders* 
Liabilities 

After eppofntment of a receiver, credltore may net 
directly or Indirectly eue to collect unpaid atock eub- 
ecriptlone; and under aome atatutea, although not under 
othera. they may not aue to enforce atockholdera’ auper- 
added atatutory liability. 

After the appointment of a receiver for a cor¬ 
poration, its creditors ordinarily have no right to 
maintain proceedings to enforce payment by the 
stockholders of their unpaid subscriptions to 
stock as is stated in § 1509 infra, suits of this 
character are properly brought by the receiver. It 
has been further held that, where a creditor is pre¬ 
cluded from suing to collect unpaid stock subscrip¬ 
tions, because of the appointment of a receiver on 
his petition, he cannot evade the prohibition by 
making the receiver a party defendant, and having 
him in his answer consent to a decree,^® Also the 
fact that the receiver himself refuses to bring suit 
^does not confer the right on the creditor. In these 
circumstances the creditor should apply for the 
removal of the receiver, or for an order to compel 
suit to be brought.®® However, it has been held 
that creditors cannot be enjoined from taking the 
preliminary steps necessary to fix the personal lia¬ 
bility of the stockholders.®*^ 


Superadded statutory liability^ The liability im¬ 
posed by statute on a stockholder in addition to the 
amount due on his stock is, as appears in § 1511 in¬ 
fra, regarded in some instances as an equitable as¬ 
set of the corporation passing to the receiver, and 
in such case the right of creditors to prosecute sep¬ 
arate suits against stockholders is excluded.®® Un¬ 
der other statutes creditors may sue notwithstand¬ 
ing the pendency of a receivership against the cor¬ 
poration,®® at least where the receiver refuses to 
bring such suit,^ or where an order in the receiver¬ 
ship proceeding expressly authorizes creditors, or 
reserves to them the right, to proceed against the 
stockholders.® 

§ 1502. — Actions in Foreign States 

A corporation for which a receiver has been appointed 
may ordinarily sue In Its own name In a foreign state to 
recover assets, unless. It has been held. It Is deprived of 
Its powers or enjoined from so doing. In the state of Its 
domicile; also, the corporation may be sued In another 
state where It Is suable. 

Until some steps have been taken to reduce its 
assets in a state other than that in which the ap¬ 
pointment was made to the possession of the re¬ 
ceiver, not only is the corporation properly in pos¬ 
session of them but it is vested with the title, so far 
as the courts of such state are concerned, and so 
far as any other person in that state is concerned, 
and, therefore, the corporation may ordinarily sue 
in its own name to recover such assetsbut, where 


Xcociver »■ gtbtntozy agent of cor¬ 
poration 

Where the receiver la the statu¬ 
tory agent of a corporation in the 
sense that the corporation is charged 
with certain statutory liabilities for 
injuries resulting from its operation, 
whether or not in the hands of a re¬ 
ceiver, service may be made on the 
agent of the receiver.—Louisville, 
etc., R. Co. V. Cauble, 46 Ind. 277. 

93. U.S.—Nlckolson v. Wheeling, 
etc.. Coal Co., C.C.N.J., 110 F. 106. 

14a C.J. p 1011 note 96. 

94. U.S.—Reagan v. Midland Pack¬ 
ing Co., C.C.A.Iowa, 8 F.2d 964, 
966, affirming. D.C., 298 F. 600, 
citing Corpus Juris. 

Conn.—Beach v. Beach Hotel Corpo¬ 
ration, 168 A. 786, 117 Conn. 446. 
14a C.J. p 987 note 22. 

Boasou for mla 

"The obligation is owing to the 
corporation. It is as assets of the 
corporation to be gathered In by the 
receiver, and, when added to other 
available assets, applied, not upon 
the debt of some creditor or cred¬ 
ltore whom he may prefer, but pro 
rata aihong all of the creditors.”— 
Big Creek Stone Co. v. Seward, 42 N. 


E. 464, 43 NE. 6. 144 Ind. 206, 207— 
14a C.J. p 987 note 22 [a]. 

96. Md.—Castleman v. Templeman, 
40 A. 275, 87 Md. 646, 67 Am.S.R. 
363, 41 L.R.A. 367. 

96L Conn.—Links v. Connecticut 
River Banking Co., 33 A. 1003, 66 
Conn. 277. 

14a C.J. p 987 note 25. 

97. N.Y.—Mason v. New York Silk 
Mfg. Co., 27 Hun 307. 

98. Neb.—Brown v. Brink, 78 N.W. 
280, 57 Neb. 606. 

Pa.—Cushing v. Perot, 34 A. 447, 176 
Pa. 66, 62 Am.S.R. 836, 34 L.R.A. 
737. 

Wash.—^Watterson v. Masterson, 46 
P. 1041, 16 Wash. 611—Wilson v. 
Book. 48 P. 939, 13 Wash. 676. 

14a C.J. p 987 note 29. 

99. U.S.—Fidelity Ins., Trust & 
Safe-Deposit Co. v. Mechanics Sav. 
Bank. Pa.. 97 F. 297, 38 C.C.A. 
193, 66 L.R.A. 228, reversing, C.C., 
91 F. 466. 

14a C.J. p 987 note 30. 

Bight rsstxtoted to eroditors 

(1) Under some statutes only 
particular classes of creditors are 
authorized to enforce the stockhold¬ 
ers’ liability.—Farnsworth v. Wood, 
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91 N.T. 308—14a C.J. p 995 note 
46 [d] (1). 

(2) Other statutes permit only 
representative actions on behalf of 
all creditors.—Ryan v. Cassatt, 18 
Pa.Dist. & Co. 216. 

14a C.J. p 996 note 46 [d] (2). 

1. H.I.—^Atwood V. Rhode Island 

Agricultural Bank. 1 R.I. 376. 

8. Pa.—Ryan v. Cassatt, 18 Pa. 

Dist. & Co. 216. 

Za Wiscousla 

(1) Ordinarily, stockholders' lia¬ 
bility for amounts due laborers must 
be worked out in the receivership 
proceeding and not by separate ac¬ 
tion, although, if the same court 
has Jurisdiction of both suits, the 
maintenance of a separate action is 
a mere irregularity.—Cullen v. Ab¬ 
bott, 229 N.W. 86, 201 Wls. 266. 

(2) In any case, where the final 
order in the receivership proceeding, 
not appealed from, expressly re¬ 
serves the right to employee cred¬ 
itors to proceed against the stock¬ 
holders, it is not vulnerable on ju¬ 
risdictional grounds.—Kreutzer v. 
Gallagher, 282 N.W. 22. 229 Wis. 273. 
3. U.S.—Delta Lumber Co. v. 

Schwarz Wheel Co., D.C.ra., 218 

F. 86. 
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the corporation has been deprived of its right to sue 
or exercise any of its powers in the state of its 
domicile, it has been held that the courts of anoth¬ 
er state will not permit it to sue or exercise powers 
therein of which it has been so deprived.^ Where 
the corporate officers have been enjoined from con¬ 
tinuing the corporate business or using its corporate 
name for any purpose, an officer of the corporation 
will not be allowed to prosecute a writ of error in 
another state in the name and behalf of the corpo¬ 
ration against the objection of the receiver so ap¬ 
pointed.® The mere appointment of a receiver for 
a corporation will not prevent the bringing of a suit 
against it in another state where it is suable aside 
from any difficulty which such receivership may be 
supposed to raise;® such suit may be brought with¬ 
out making the receiver a party thereto.'^ A re¬ 
ceiver who is not a party to the action has no status 
to take any steps in the action such as to set aside 
an attachment.® 

§ 1503. Effect on Pending Actions 

In the absence of a restraining statute or Injunction, 
the appointment of a receiver generally does not affect 
pending actions by or against the corporation, even 
though brought in a foreign state; the receiver is a 
proper and necessary party only where the suit affects 
property in his possession, and ordinarily it is within the 
discretion of the court whether he will be permitted to 
intervene as a party. 

Generally, as appears in the title Abatement and 
Revival § 109, in the absence of a statute, an action 


by or against a corporation does not abate on the 
appointment of a receiver. As appears in the same 
title and section, actions by the corporation can be 
continued in the nam*e of the corporation for the 
benefit of the receiver, and the other party to the 
action cannot plead as a defense thereto an order 
of the court appointing the receiver restraining him 
from paying the debt to the corporation.® Also, 
pending actions against the corporation are general¬ 
ly not affected by the appointment,^® unless there is 
an injunction restraining the suit, or a legislative 
provision to the contrary,and judgment may be 
recovered and enforced to the extent permitted un¬ 
der the rules stated in § 1500 supra; the corpora¬ 
tion is not precluded by the appointment from con¬ 
tinuing its defense to such a suit.^® It has been 
held, however, that no relief can be secured in an 
action against the corporation for an accounting, 
after a receiver has been appointed in another ac¬ 
tion, where such relief could be secured by inter¬ 
vention in the other action.^® 

The court appointing a receiver for the conserva¬ 
tion of assets at the instance of bondholders may 
in its discretion dismiss a pending stockholder’s suit 
to recover assets wasted by directors. 

Substitution and intervention of receiver as par¬ 
ty. As to actions by the corporation, while it has 
been held that it is not error to deny a motion to 
substitute the receiver as plaintiff,i® it has also been 
held that the receiver may on his application be 


N.Y. —Sigrua Iron Co. v. Brown. 69 
N.Y.S. 295, 58 App.Div. 436, af¬ 
firmed 64 N.B. 194, 171 N.Y. 488. 
14a C.J. p 987 note 31. 

Receivers of foreign corporations 
generally see infra S§ 1888-1892. 
Saoelver not a aocossary party 
Neb.—Fitzgerald v. Fitzgerald, etc., 
Constr. Co., 69 N.W. 838, 41 Neb. 
374. 

4. Del.—Kirwan Mfg. Co. v. Trux- 
ton. 44 A. 427. 18 Dei. 48. 

Ind.—Burroughs v. Southern Col¬ 
onization Co., 173 N.B. 716, 96 Ind. 
App. 93. 

8 . Colo.—^American Water Works 
Co. V. Farmers' L. & T. Co , 37 P. 
269, 20 Colo. 203, 46 Am.S.R. 285, 
25 L.R.A. 338. 

a N.Y.—City of New York v. Illi¬ 
nois Surety Co., 167 N.Y.S. 762, 180 
App.Div. 513. 

14a C.J. P 988 note 34. 

7. Del.—Syracuse Trust Co. v. Kel¬ 
ler, 166 A. 327, 5 W.W.Harr. 304. 

8 . N.Y.—^Allen v. Scandinavian Nat. 
Bank, 46 How.Pr. 71. 

9. N.Y.—Glenville Woolen Co. v. 
Ripley, 43 N.Y. 206. 


IOl U S.—Central Trust Co. v. 

Bvans, Tenn., 73 F. 562, 19 C.C.A. 
56.3. 

Mo.—Brunk v. Hamilton-Brown 
Shoe Co., 66 S.W.2d 903, 906, 334 
Mo. 517, citing Corpus Juris. 

11. N.J.—Squire v. Princeton Light¬ 
ing Co. 68 A. 176, 72 N.J.Eq. 883, 
16 L.R A..N.S., 657—Cooper v. 

I’hiladolphla Worsted Co, Ch., 67 
A. 733—Gray v. Taylor, 44 A. 668, 
59 N.J.Bq. 621. 

Dissolution prooosding 

The court may stay suits in a 
dissolution proceeding under a stat¬ 
ute for dissolving and winding up 
corporations, to which proceeding it 
is held the corporate creditors are 
parties, so as to prevent the recov¬ 
ery by creditors of assets to which 
the receiver is entitled.—Attorney 
General v. Guardian Mut. Life Ins. 
Co., 77 N.Y. 272. 

18. U.S.—Northern Pac. Ry. Co. v. 
Frank Waterhouse & Co., D.C. 
Wash., 279 F. 760. 

N.Y.—Parry v. American Opera Co.. 

12 N.Y.Civ.Proc. 194. 

Appeal by corporation 

(1) A federal court which is in 
charge of the assets of an insolvent 
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corporation will not interfere with 
an action in a state court hy direct¬ 
ing the corporation not to appeal 
from the judgment which has been 
rendered therein against it. where 
such appeal will not involve expense 
to the estate.—Bowker v. Haight & 
Freese Co., C.C.N.Y., 147 F. 923. 

(2) Where a receiver of a corpo¬ 
ration was appointed after judg¬ 
ment against the company and ap¬ 
peal by it. which was affirmed on 
appeal, no application having been 
made to substUute the receiver, it 
was held that the sureties on the 
appeal bond were liable, the judg¬ 
ment against the corporation being 
valid.—Steinhauer v. Colmar. 55 P. 
291, 11 Colo.App. 494. 

13. N.J.—Commercial Casualty Ins. 
Co. V. Bridgeton Nat. Bank, 175 A. 
807, 117 N.J.Bq. 383. 

14. U.S.—Seaman v. McCulloch, C.C. 
A.Mo., 8 F.2d 820, certiorari denied 
46 S.Ct. 486, 271 U.S. 671, 70 L. 
Ed. 1143. 

16. U.S.—Missouri, K. & T. Trust 
Co. V. German Nat. Bank, Colo., 77 
F. 117, 23 C.C.A. 65. 

14a C-J* P 968 note 38. 
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made a party to the suit by order of court but 
he has no standing to interfere in the action until 
made a party thereto.i'^ 

While the receiver may not be a necessary party 
to an action against the corporation,in view of 
the fact that assets in the hands of the receiver 
cannot be affected by the pending litigation unless 
he is made a party thereto, it follows that the re¬ 
ceiver must be made a party where the object of 
the litigation is to charge such assets.^s Whether 
or not a receiver shall be permitted to intervene in 
an action begun against the company before his ap¬ 
pointment is ordinarily within the discretion of the 
court, as the receiver is a mere officer thereof .20 
The burden is on the receiver to show an interest 
in the pending litigation, and, where he can show 
such interest, he should be permitted to make him 
self a party to the litigation but a receiver will 
not be permitted to intervene to set up defenses al¬ 
ready pleaded by the corporation itself, since there 
is no necessity for so doing, especially where the 
application for leave to file an answer was not made 
until after the testimony had all been taken and the 
cause heard and submitted .22 Where a judgment 
rendered in the action against the corporation could 
in no possible way be charged on the property in the 


receiver's possession, he cannot be forced to be¬ 
come a party to the litigation nor is he a proper 
party in such case.^^ Where a receiver is appoint¬ 
ed pending an action of tort against a corporation, 
judgment cannot be granted in that action against 
the receiver, as the court could not adjust such eq¬ 
uities, if any, as might exist.25 

Action in foreign state. Unless there is some¬ 
thing in the statute or decretal order tantamount to 
dissolution, a pending action against a corporation 
in the courts of another state than that of the home 
jurisdiction may regularly proceed, notwithstand¬ 
ing an adjudication of insolvency and the appoint¬ 
ment of a receiver to wind up its affairs and dis¬ 
tribute its assets among creditors and stockhold¬ 
ers and the judgment rendered in the action will 
be conclusive on everyone. 2 7 It has been held, how¬ 
ever, that a judgment by default against an insol¬ 
vent corporation in a foreign jurisdiction after the 
appointment of a receiver binds only the company 
and not the receiver or the assets in his posses- 
sion.28 

§ 1504. Collateral Attack on Appointment 

If the court hat Jurisdiction of the subject matter 
and of the parties, its action In appointing a receiver 


16. N.Y.—Tracy v. Selma First Nat. 
Bank. 87 N.Y. 523. 

BlssolTed corporation 

Receiver may be substituted for 
dissolved corporation plaintiff—La 
Salic St. Trust & Savinf^s Bank v. 
Hackney. 208 P. 578. Ill Kan. 646. 

17. N.Y.—Tracy v. Selma First Nat. 
Bank, 37 N.Y 623. 

18. N.J.—Willlnk v. Morris Canal, 
etc.. Co. 4 N.J.Eq. 377. 

Becelvor not asking leave to defend 

Receivers appointed after a bill to 
foreclose a mortpaffe against the 
corporation has been confesac*d, who 
Uo not ask lor leave to come in and 
defend, need not be made parties.— 
Will ink V Morris Canal, etc., Co., 
supra. 

No prejudice to corporation 

The regularity of a judgment 
against a corporation is not affected 
because a receiver, appointed pend¬ 
ing an appeal therefrom, was not 
suhniituted for defendant before the 
Judgment was affirmed, where no 
motion for substitution was made, or 
where the corporation is not shown 
to have been prejudiced thereby.— 
Stelnhauer v. Colmar, 65 P. 291, 11 
Colo.A. 494. 

19. La.—Carter v. Christ. App., 148 
So. 714. 

80. La.—Carter v. Christ, supra. 

Mo.—St, Louis, etc., R. Co. v. Hol- 
laday, 33 S.W. 49, 131 Mo. 440. 


81. La.—Carter v. Christ, App., 148 

So. 714. 

Statutes creating interest 

(1) It has been held, under stat¬ 
utes which make the receiver the 
triinsforee of a corporation and 
which provide that any person who 
claims an interest in the success of 
either party may become a party by 
intervention, that a receiver of a 
corporation appointed after the com¬ 
mencement of suit against the cor¬ 
poration may intervene to defend its 
rights.—Andrews v. Steele City 
Bunk, 77 N.W. 342. 67 Neb. 173. 

(2) In view of a statute vesting 
in the receiver of an insolvent corpo¬ 
ration all its pT*operty, and making it 
the dul> of the receiver to investi¬ 
gate all claims against the corpora¬ 
tion, an action having been com¬ 
menced against the corporation be¬ 
fore the appointment of a receiver, 
the court properly made him defend¬ 
ant—Black V Consolidated R., etc., 
Co., 74 S.E. 468, 168 N.C. 468. 
Change of answer 

In personal injury action against 
corporation which, after answering, 
went into hands of receiver, who 
filed different answer, particular evi¬ 
dence was held not olijectionable as 
changing issues und^r first answer, 
where plaintiff had case set down 
for trial on issues under both an¬ 
swers.—Harris V. George K. El- 
dridge, Inc., La.App., 164 So. 494. 
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88, U.S.—American Waterworks Co. 
v'. Farmers’ Loai^ & Trust Co.. 
Neb, 73 P. 956, 20 C.C.A. 133. 

83. La.—Carter v. Christ, App., 148 
So. 714 

84. N.Y.—Decker v. Gardner, 26 N. 

E. 814, 124 N.Y. 334, 11 L.R.A. 480, 
reversing 11 N.Y.S. 388, 58 Hun 
602. 

14a C.J. p 988 note 47. 

85. U S.—Sundles v. Idaho-Oregon 
Light, etc, Co., D.C.Idaho, 218 F. 
698. 

80. U.S.—^Pino Lake Iron Co. v. 
La Fayette Car Works, C.C.Ind., 58 

F. 853. 

14a C.J. p 988 note 61. 

87. N J.—Taylor v. Gray, 44 A. €68, 
59 N.J.Eq. 621 

N.Y.—Pringle v. Woolworth, 90 N.Y. 
502. 

14a C.J. p 988 note 52. 

28. Ill —Evans v. Illinois Surety 
Co. 149 N.E. 802, 319 111, 106, re¬ 
versing 233 111 App. 398. 

Defensa to prior trial 

Action of receiver in directing 
counsel in defending lawsuit by 
creditor in foreign jurisdiction, re¬ 
sulting in Judgment for receiver, did 
not operate to make him parly to ac- 
tu)n as representative of Insolvent 
corporation, so as to bind him by 
subsequent default judgment in a 
new trial.—Evans v. llliriois Sure¬ 
ty Co., supra. 
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may not be eollaterally attacked; but* where the court 
hae no Jurladiction, auch attack la permlaaible. 

It is a rule of general application that, if the 
court has jurisdiction of the subject matter and of 
the parties, its action in appointing a receiver can¬ 
not be questioned in any collateral proceeding, how¬ 
ever erroneous or irregular the appointment may 
be.2® The order is binding on the parties and on all 
other persons until reversed by superior authority, 
or vacated on a direct application therefor.®® The 


rule has been applied to widely varying states of 
facts.®^ 

On the other hand, where the court is without ju¬ 
risdiction to appoint a receiver, the order is void 
and subject to collateral attack;®® but the general 
jurisdiction of the court will be upheld by every 
legitimate inference if the record does not disclose 
the absence of, or merely defectively shows juris¬ 
diction in, the particular case.®® 


5. Rights, Powjbrs, Duties, and Liabilities ov Regeiveb 


§ 1505. In General 

A receiver of a corporation le an officer of the oourt 
with such authority at le conferred by statute or order of 
court. Broadly epeaklng, he represents the corporation 
and all parties In Interest, but for some purposes he is 


a representative of the corporation only, white for other 
purposes he represents the creditors. 

Like other receivers discussed in the C.J.S. title 
Receivers § 142, also S3 C.J. p 135 note 66 et seq, 
a receiver of a corporation is an officer of the 
court.®^ An ordinary receiver of a corporation is 


as. U.S.—Badger v. Hoidale, C.C.A. 
Minn., 88 F.2d 208. 109 A.Li.R. 
798—Miller v. Hockley, C.C.A.Md., 
80 F.2d 980, certiorari denied 56 
S.Ct. 677, 298 U.S. 657. 80 L..Ed. 
1383. 

Ind.—State ex rel. Allman v. Supe¬ 
rior Court for Grant County. 19 
N.E.2d 467. 

Iowa.—McPherson v Commercial 
Building & Securities Co., 218 N. 
W. 306. 206 Iowa 662. 

Mich.—Detroit Trust Co. v. Law¬ 
rence. 209 N.fir. 61. 235 Mich. 136. 
Minn.—In re Receivership of South¬ 
western Minnesota Land Co., 202 
N.W. 69, 162 Minn. 83—Greenfield 
V. Hill City Land, Loan & Lumber 
Co., 170 N.W. 343, 141 Minn. 393. 
Pa.—Haas v. Howard Lanin Music, 
192 A. 257. 126 Pa.Super. 546. 

Va.—Drake v. National Bank of 
Commerce of Norfolk, 190 S.E. 302. 
168 Va. 230. 109 A.L.R. 1517. 

Wash.—Meikle v. Wenatchee North 
Central Fruit Distributors, 212 P. 
266, 123 Wash. 151—Fryar v. Haz¬ 
elwood Holstein Farms. 165 P. 
1084, 97 Wash. 78. 

14a C.J. p 988 note 54. 

Collateral attack on appointment of 
receivers generally see C.J.S. title 
Receivers 9 89, also 53 C.J. p 82 
note 26-p 85 note 65. 

▼oidable order not assailable 

To be subject to collateral attack, 
an order appointing a receiver for 
an insolvent corporation must be ab¬ 
solutely void and not merely void¬ 
able. 

Idaho.—^Weil v. Defenbach, 208 P. 
1026, 36 Idaho 37. 

Mont.—Berryman v. Billings Mut. 
Heating Co.. 121 P. 280, 44 Mont. 
517. 

sa Ill.—^Vandalia v. St. Louis, etc., 
R. Co., 70 N.E. 662, 209 Ill. 73. 

14a C.J. p 989 note 65. 


Oorporatio'k and creditors 

The decree appointing the receiv¬ 
er and adjudging the corporation to 
be insolvent generally binds the cor¬ 
poration. stockholders, and creditors 
to such determination.—Jones v. 
Page. 194 P. 883, 26 N.M. 440, cer¬ 
tiorari denied 41 S.Ct. 636, 256 U.S. 
696, 65 L.Ed. 1176. 

Members and stockholders 

(1) Members and stockholders can¬ 
not assail collaterally the order of 
appointment.—Greenfield v. Hill City 
Land, Loan & Lumber Co., 170 N.W. 
343, 141 Minn. 393—14a C.J. p 989 
note 55 [aj (1). 

(2) Thus a stockholder cannot as¬ 
sail such appointment in an action 
by the receiver to collect an unpaid 
subscription.—Detroit Trust Co. v. 
Lawrence, 209 N.W. 61. 235 Mich. 136 
—14a C J. p 989 note 55 [a] (2). 

(3) Nor can this be done in an ac¬ 
tion to impose an assessment on the 
stockholders. 

U.S.—Badger v. Hoidale, C.C.A. 

Minn., 88 F.2d 208, 109 A.L.R. 798. 
Minn.—Greenfield v. Hill City Land. 
Loan & Lumber Co., 170 N.W. 848, 
141 Minn. 393. 

Binds purchasers at receiver’s sale 

Conn.—Raymond v. Gilman, 151 
A. 248. Ill Conn. 606. 

3l> Bot ground for ooUateral at» 
tack 

(1) That it does not appear that a 
summons was issued or served on 
the corporation before the order was 
made.—Greenfield v. Hill City Land, 
Loan & Lumber Co., 170 N.W. 348, 
141 Minn. 393. 

(2) That an afRdavit of substitut¬ 
ed service of 'process was insuffi¬ 
cient.—Meikle v. Wenatchee North 
Central Fruit Distributors, 212 P. 
266. 123 Wash. 161. 

(3) That notice of suit was not 
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given to known creditors and life 
members of corporation.—Raymond 
V. Gilman. 161 A. 248. Ill Conn. 
606. 

(4) That the order of appointment 
Included property not subject to pos¬ 
session and control of the receiver.— 
Badger v. Hoidale. C.C.A.Mlnn., 88 
F.2d 208, 109 A.L.R. 798. 

(6) Other matters held not ground 
for collateral attack see 14a C.J. p 
989 note 56 [a]. 

39. Ill.—Vanda 11a v. St. Louis, etc., 
R. Co.. 79 N.E. 662, 209 Ill. 73. 

14a C.J. p 989 note 67. 

aOL Cal.—Illinois Trust, etc.. Bank 
V. Pacific R. Co., 47 P. 60, 116 
Cal. 285. 

Minn.—Greenfield V. Hill City Land. 
Loan & Lumber Co., 170 N.W. 343, 
141 Minn. 393. 

3^ Ind.—Martin v. Forrey, 193 N. 

B. 679, 100 Ind.App. 371. 

Iowa.—State v. Des Moines Union 
Stock Yards Co.. 197 N.W. 1009, 197 
Iowa 987, 35 A.L.R. 487—Parsons 
V. Rinard Grain Co., 178 N.W. 276. 
186 Iowa 1017—Brandt v. Allen, 
40 N.W. 82. 76 Iowa 60, 1 L.R.A. 
663. 

La.—In re Bryce Cash Store, 124 So. 

544. 12 La.App. 365. 

Mich.—In re Detroit Properties Cor¬ 
poration, 236 N.W. 860, 264 Mich. 
623. 

N.J.—Crown v. Regna Const. Co., 160 
A. 420, 106 N.J.Eq. 192. 

Pa.—Wlgton V. Climax Coal Co., 113 
A. 425, 270 Pa. 420—In re Assess¬ 
ment of Personal Property of Mc¬ 
Coy. 196 A. 918, 129 Pa.Super. 316, 
affirmed Appeal of McCoy, 1 A.2d 
677, 331 Pa. 540. 

S.C.—In re American Slicing Mach. 

Co.. 118 S.E. 303, 126 S.C. 214. 

14a C.J. p 991 note 73. 
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not an assignee^^ or agfent^^ of the corporation of 
which he is appointed receiver. Furthermore, a 
receiver of a corporation is not an agent of any 
party to the suit in which he is appointed.^? In a 
general sense, he is a trustee or quasi trustee in re¬ 
spect of the persons to whom he stands in a fidu¬ 
ciary relation.3* It is the duty of the receiver of 
an insolvent corporation so to handle the assets 
that the creditors and stockholders may secure the 
largest possible dividends.^^ 

A receiver of a corporation differs from a volun¬ 


tary trustee for purposes of liquidation.^^! 

Receiver as representative of parties, A receiv¬ 
er, broadly speaking, is a representative of all of 
the parties in interest, as the CJ.S. title Receivers 
§ 143, also 53 CJ. p 138 note 80, explains, and with 
reference to a receiver of a corporation it is stated 
generally that he is appointed on behalf of all par¬ 
ties interested and represents not only the corpora¬ 
tion but also the creditors and stockholders.^^ The 
receiver is said to represent the stockholders as 
well as the creditors,^2 although it is the creditors 


Xad«p«nd«n.t 

Statutory receiver Is Independent 
entity.—Shachat v. Standard Auto 
Supply Co., 160 A, 183, 106 N.J.Eq. 
106. 

Quasi ofaoer 

U. S.—Bailie v. Rossell, C.C.A.Dcl.. 60 
F.2d 806. 

meoeiver is affeat appointed "bj 
court to take charge of, conserve, 
and, in most cases, administer assets 
of corporation, and his appointment 
is for benefit of all interested parties, 
including those who may ultimately 
establish rights in case.—Hannigan 

V. Italo-Petroleum Corporation of 
America, 181 A. 4, 7 W.W.Harr., Del., 
180. 

Railroad receiver see the C.J.S. title 
Railroads | 379, also 51 C.J. p 953 
note 88 et seq. 

Receiver defined see the C.J S. title 
Receivers 9 I, also 63 C.J. p 17 
note 4 et seq. 

Receiver in dissolution proceedings 
see infra 9 1748. 

Receivers of foreign corporation see 
infra 99 1888-1892. 

36. U.S.—Chapman v. First Nat. 

Bank, D.C.Wash., 37 F 2d 106. 

Vt.—Clifford v. West Hartford 
Creamery Co., 153 A. 205, 103 Vt. 
229. 

36 . Mich.—In re Detroit Properties 
Corporation, 236 N.W. 860, 254 
Mich. 623. 

Vt.—Clifford V. West Hartford 
Creamery Co., 163 A. 205, 103 Vt. 
229. 

Boprossutatlvo of oourt, and uot of 
oorporatlou 

U.S.—American Brake Shoe & Foun¬ 
dry Co. v. Interborough Rapid 
Transit Co., D.C.N.Y., 6 F.Supp. 
215. 

87. Iowa.—Lex v. Solway Steel Cor¬ 
poration, 206 N.W. 686, 203 Iowa 
792. 

14a C.J. p 991 note 72. 

QoUootlou for prtforrod eroditor 
Where corporation had assigned 
certain accounts to bank as security 
for loan and receivers sold property 
of corporation for sum which, if 
court subsequently held bank's claim 
to be preferred, would be enough to 
pay all other creditors fifty per cent 


of their claims, proceeds in excess of 
sum needed to make such payment to 
other creditors could not be held to 
have been collected for bank.—Queen 
City Printing Ink Co. v. Rochester 
Herald Co.. D.C.N.T.. 38 F.2d 264. 

38. U.S.—McCandless v. Furlaud, C. 
C.A.N.Y., 76 P.2d 977. certiorari 
granted 56 S.Ct. 830, 296 U.S. 726. 

79 L.Ed. 1677. reversed on other 
grounds 66 S.Ct. 41, 296 U.S. 140, 

80 L.Ed. 121, rehearing denied 56 S 
Ct. 304, 296 U.S. 664, 80 L.Ed. 473 I 
—Clark Car Co. v. Clark, C.C.A.ra., 
48 F.2d 169. 

Ill.—^Wilson V. Equitable Trust Co., 
98 Ill.App. 81, reversed on other 
grounds 65 N.E. 430, 200 Ill. 23. 
Kan.—Consolidated Oil, Gas & Mfg. 
Co. v. Overfield, 214 P. 809, 113 
Kan. 294. 

La.—In re Bryce Cash Store, 124 So. 

644, 12 LeuApp. 365. 

S.C.—In re American Slicing Mach. 

Co., 118 S.E. 303, 125 S.C. 214. 

Tex.—Shaw v. Borchers, Com.App., 
46 S.W.2d 967, reversing, Civ.App., 
31 S.W.2d 329. 

Wis.—Harrigan v. Gilchrist, 99 N.W. 
909, 121 Wis. 127. 

Xeoeiver for several distiuot cor¬ 
porations held property of each in 
trust for its own creditors and share¬ 
holders.—Dulberg v. Zankel, C.C.A. 
N.Y., 67 P.2d 534. 

39. Ariz.—Sisk v. White, 69 P.2d ^ 
242. 

49. Pa.—In re Assessment of Per¬ 
sonal Property of McCoy, 195 A. 
918, 129 Pa,Super. 316, affirmed Ap¬ 
peal of McCoy, 1 A.2d 677, 331 Pa. 
540. 

Receivership and assignment for 
benefit of creditors distinguished 
sec Assignments for Benefit of 
Creditors 9 4 J. 

41. U.S.—Rockwood v. Foshay, C.C. 
A.Minn., 66 F.2d 625. certiorari de¬ 
nied 54 S.Ct. 440, 291 U.S. 666, 78 
L.Ed. 1057 and 54 S.Ct, 441. 291 
U.S. 666, 78 L.Ed. 1057—Sweet v. 
Lany, C.C.A.Mlnn., 14 F.2d 762. af¬ 
firming. D.C., 14 F.2d 758. 

Iowa.—Hoyt v. Hampe, 214 N.W. 718. 
720. 206 Iowa 206, citing Corpus 
Juris, and rehearing denied 220 N. 

W. 46, 206 Iowa 206. 
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Kan.—^Woodmanse v. W. R. S. Oil & 
Gas Co.. 216 P. 276, 113 Kan. 637— 
Converse v. Elward, 103 P. 140, 80 
Kan. 558. 

Minn.—^Woodward v. Sonnesyn, 203 
N.W. 221, 162 Minn. 397, certiorari 
denied Bruce v. Woodward. 46 S. 
Ct. 25, 269 U.S. 667, 70 L.Ed. 415. 
N.J.—De Stefano v. American Choc¬ 
olate Almond Co., 152 A. 2, 107 N. 
J.Eq. 156—Crown v. Regna Const. 
Co., 150 A. 420. 106 N.J.Eq. 192. 

Pa.—Donaldson v. Rabenhold, 23 Pa. 
Dist. 795. 

SC.—In re American Slicing Mach. 
Co.. 118 S.E. 303. 126 S.C. 214— 
Steele v. Singletary, 110 S.E. 833, 
120 S.C. 132. 

Tex.—Dockery v. Hanan, Civ.App., 64 
S.W.2d 1017, error refused. 

14a C.J. p 990 note 69%. 

Xsprsssatativs of asslguss 

Defendant could not. In suit by 
corporation’s receiver, complain that 
claim sued on had been assigned to 
another and that funds of receiver¬ 
ship estate were improperly used to 
bring suit.—Jennings v. Studebaker 
Sales Corporation of America, 170 A. 
626, 112 N.J.Law 399. 

BoprsBsatativos of holding and sub¬ 
sidiary corporations 
The right of receiver of one cor¬ 
poration to exact from receiver of 
another payments due from latter 
is not affected by fact that one cor¬ 
poration owns all stock of other and 
their officers are same, nor by fact 
that same person is receiver for 
both, since he represents, inter alia, 
interests of their several creditors.— 
Westinghouse Electric & Mfg. Co. v. 
Brooklyn Rapid Transit Co., C.C.N.Y., 
291 F. 836. 

Transaotion, valid if mads by cor¬ 
poration, would not be rendered In¬ 
valid because made by receivers.— 
Allen V. Marshall, 144 A. 77, 294 Pa. 
185. 

43 . U.S.—Graselli Chemical Co. v. 
.^tna Explosives Co.. N.Y., 252 F. 
456. 164 C.C.A. 380—Greentiaum v. 
Lehrenkrauss Corporation, D.C.N. 
Y., 9 F.Supp. 425. 

Kan.—^Woodmanse v. W. R. S. Oil & 
Gas Co., 216 P. 276. 113 Kan. 637. 
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for whom the receiver primarily is appointed.^3 As 
a representative of creditors, he acts for all of the 
creditors and not for the particular creditor or 
creditors at whose instance he was appointed.^^ 

While he is treated as the representative of the 
creditors and stockholders so far as any beneficial 
interest is concerned,^6 yet for the purpose of de¬ 
termining the nature and extent of the title to the 
property and assets taken over, he is regarded as 
a representative of the corporation only and not of 
the creditors and stockholders.^® 


Representation in litigation. As is explained in 
the C.J.S. title Receivers § 325, also 53 C.J. p 324 
note 69, a receiver succeeds to the rights, causes, 
and remedies of the individual or estate whose re¬ 
ceiver he is. For purposes of litigation, the re¬ 
ceiver of a corporation ordinarily stands in the 
place of the corporation.^^ He does not succeed 
to rights of action belonging to stockholders in¬ 
dividually.^® The receiver ordinarily may bring 
any action which the corporation could have main¬ 
tained,^® and, conversely, usually he has no right 
of action where the corporation itself had none,®® 


XlBorltv stookholdeni must accept 
within legal limits what is determin¬ 
ed to be for best interests of all 
stockholders.—Boucher v. Hamilton 
Mfg. Co.. 156 N.E. 424, 259 Maas. 269. 

43. U.S.—Art Print Shop v. Pried- 
berger-Aron Mfg. Co., D.C.Pa., 14 
F.Supp. 120, aAflrmed, C.C.A., Hass- 
ler V. Connolly. 82 F.2d 1010. 

Del.—-Philips V. Slocomb, 167 A. 698. 
5 W.W.Harr, 462. 

Fla.—Forcum v. Symmes, 143 So. 630. 

106 Fla. 510. 

Iowa.—State v. Des Moines Union 
Stock Yards Co.. 197 N.W. 1009, 

107 Iowa 087. 35 A.L.R. 487. 
Pederal rsosiver property changed 

personnel of corporation which was 
controlled and officered by members 
of family group where best intere.sts 
of creditors required such change.— 
Art Print Shop v. Friedberger-Aron 
Mfg. Co.. D.C.Pa., 14 F.Supp. 120, af- 
nrmod, C.C.A., Hassler v. Connolly, 
82 P.2d 1010. 

44. Ind.—Pierson v. Republic Cas¬ 
ualty Co., 160 N.E. 43, 200 Ind. 350. 

Iowa.—Lex v. Selway Steel Corpora¬ 
tion, 206 N.AV. 686. 203 Iowa 792. 
14a C.J. p 990 note 60. 

45. Ind.—Voorhees v. Indianapolis 
Car, etc.. Co.. 39 N.E. 738, 140 Ind. 
220 . 

14a C.J. p 990 notes 59%, 61. 
Analogons to administrator 
Ind.—Martin v. Forrey, 193 N.E. 679, 
100 ind.App. 371. 

48. Ind.—Martin v. Forrey, supra. 
Vt.—City of Montpelier v. National 
Surc^ty Co., 122 A. 484, 97 Vt. Ill, 
33 A.L.R. 489. 

14a C.J. p 990 note 62. 

After annulment of charter 

Receiver for insolvent corporation 
represented it for purpose of liqui¬ 
dating and winding up its affairs, re¬ 
gardless of fact that charter was 
theretofore annulled.—State v. Asso¬ 
ciated Packing Co.. 227 N.W. 627, 210 
Iowa 754, 71 A.L.R. 91. 

Title to and possession of property 
see infra | 1506. 

47. U.S.—Dold Packing Co. v. Doer- 
mann, C.C.A.Neb., 293 F. 315 
Del.—^Haas v. Sinaloa Exploration & 


Development Co., 152 A. 216, 17 
Del.Ch. 253. 

Ind.—Dowdle v. Central Brick Co., 
189 N.E. 145, 206 Ind. 242—Orbison 
v. Lesh. 184 N.E. 771, 205 Ind. 340. 
N.J.—Grobholz v. Merdel Mortg. Inv. 
Co.. 170 A. 815. 115 N.J.Eq. 411— 
Bankers* Trust Co. v. Maxson, 134 
A. 87.5. 100 N.J.Kq. 1—W. D. Cash- 
in & Co. v. Alamac Hotel Co. 131 
A. 117, 98 N.J.Eq. 432—McMaster 
V. Drew, 62 A. 559, 70 N.J.Eq. 6. 
N.Y.—Koral v. Savory, Inc., 11 N.E. 

2d 883, 276 N.Y. 215. 

Ohio.—Berghausen v. Cities Mortg. 

Co.. 168 N.E. 69, 32 Ohio App. 284. 
R I.—Matteson v. Wm. S. Sweet A 
Son. 193 A. 171, 114 A.L R. 293. 
Tonn.—Torbett v. Junes, 86 S W.2d 
898, 19 Tenn.App. 307. 

Tex.—Allred v. Hudson, CIv.App., 62 
S.W.2d 230. 

Wa.sh.—Garvin v. Matthews, 74 P.2d 
990. 193 Wash. 152—Bank of Cal¬ 
ifornia. Nat. Ass’n, v. Clear Lake 
Lumber Co., 264 P. 705, 146 Wash. 
643. followed in Bank of California 
v. Clear Lake Lumber Co., 264 P. 
714. 146 Wa.sh. 697, and Mill & 
Mine Supply Co. v. Clear Lake 
Lumber Co., 264 P. 714, 146 Wash. 
697. 

Wis.—Hazelwood v, Olinger Building 
Department Stores, 236 N.W. 591, 
205 Wis. 86. 

14a C.J. p 990 note 64—53 C.J. P 324 
note 69. 

Zn attacking validity of attachment 
levy on corporation’s property, its 
receivers’ right to appear and defend 
is same as corporation had before re¬ 
ceivership.—Marquette Bailey Lum¬ 
ber Co. V. Dexter Lumber & Flooring 
Co., D.C.N.J., 3 F.Supp. 3, affirmed, 
C.C.A., Chase Nat. Bank of City of 
New York v. Gannon, 66 F.2d 937, 

48w U.S.—Dold Packing Co. v. Doer- 

mann, C.C.A.Neb., 293 F. 316. 

Ill.—Young v. Stevenson, 64 N E. 
662, 180 Ill. 608. 72 Am.S.R. 236— 
Republic L. Ins. Co. v. Swlgert, 26 
N.E. 680, 135 Ill. 150, 12 L.R.A. 
328. 

49 . N.J. — Grobholz v. Merdel Mortg. 
Inv. Co.. 170 A. 816, 116 N.J.Eq. 
411. 


Wash.—Garvin v. Matthews, 74 P.2d 
990, 193 Wash. 152. 

Bight to dsprsa adjudging oqnitabls 
title in corporation 

Where individual interested in cor¬ 
poration received conveyance of its 
assets from receivers, caused a new 
corporation to be formed to take 
over assets, subscribed, along with 
others, for new corporation’s capital 
stock, and business was carried on 
for about ton years without certifi¬ 
cates of stock ever having been ac¬ 
tually issued and without legal title 
to lands and premises having ever 
been conveyed to the new corpora¬ 
tion, contract wa.s “contract of sub¬ 
scription for stock” rather than “con¬ 
tract for sale of stock,” and hence re¬ 
ceivers of new corporation wc*re en¬ 
titled to decree that equitable title to 
land and premises were in new cor¬ 
poration.—Burke v. Walker, 200 A. 
546, 124 N.J.Eq. 141. 

50. US.—Hering v. Tait, r.C.A.Md., 
65 F.2d 703, 705, citing Corpns Ju¬ 
ris —Sweet V. Lang. CC.AMinn., 
14 F.2d 762, affirming. D.C.. 14 F 2d 
758—Ball V. Breed, Elliott d- Har¬ 
rison. C.C.AN.Y., 294 F. 227, cer¬ 
tiorari denied 44 S.Ct. 333, 264 U.S. 
584, 68 L.Ed. 861—Dold Packing 
Co. V. Doermann, C.C.A.Ncb., 293 F. 
315. 

Ind.—Mercantile Commercial Bank v. 
Southwestern Indiana Coal Corpo¬ 
ration, 169 N.E. 91. 93 Ind.App. 313, 
rehearing denied 171 N.E. 310. 98 
Ind.App. 313—Turner v. Henshaw. 
155 N.E. 222, 86 Ind.App. 565. 

I Iowa.—Silver v. Wickfleld Farms. 227 
N.W. 97, 209 Iowa 856. 

Ky.—James v. Bosworth, 2 S.W.2d 
1075. 223 Ky. 1. 

Mo.—Craig v. Stacy, 60 S.W.2d 104, 
106, 330 Mo. 569, citing Corpns Ju¬ 
ris. 

N.Y.—Frank Gilbert Paper Co. v. 
Prankard, 198 N.Y.S. 26, 204 App. 
Dlv. 83. affirming 195 N.Y.S. 638. 
Okl.—First Nat. Bank v. Henshaw, 
35 P.2d 898. 169 Okl. 49. 

Tex.—Shaw v. Borchers, Com.App., 
46 S.W.2d 067, reversing, CIv.App., 
31 S.W.2d 329—Jackson v. Bowie, 
CIv.App.. 114 S.W.2d 342, error dis- 
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or where the corporation and its stockholders and 
creditors have none.®i Any defense which would 
have been good against the corporation ordinarily 
may be asserted against the receiver.B2 

Nevertheless the rule that for purposes of litiga¬ 
tion the receiver represents the corporation is not 
without cxceptions.52 Under certain circumstances, 
the receiver as representative of the creditors may 
maintain actions which could not be brought by 
the corporation itself.64 Pursuant to the rule stat¬ 


ed in the CJ.S, title Receivers § 326, also 53 C.J. p 
325 note 85, the receiver of a corporation, as rep¬ 
resentative of the creditors, may disaffirm acts of 
the corporation or of its officers in fraud of its 
creditors, and sue for their benefit, although the 
defense set up might be valid as against the cor¬ 
poration itself.*>•*» From fraudulent and collusive 
judgments against the corporation the receiver may 
protect the creditors^® and stockholders.®^ How¬ 
ever, it must clearly appear that the case is within 
the exception,®® and care should be taken that third 


misRcd—Dunn v. Oil Well Supply 
Co , Civ.App., 8 S.W.2d 28G. 

Wash.—Bank of California. Nat. 
Ass’n. V. Clear Lake Lumber Co.. 
264 P. 705, 146 Wash. 643, follow¬ 
ed In Bank of California v. Clear 
Lake Lumber Co., 264 P. 714, 146 
Wash. 697 and Mill & Mine Suit- 
ply Co. V. Clear Lake Lumber C'o. 
264 P. 714, 146 Wash 697—Hem- 
rich V. National Bank of Com- 
merce. 251 P. 774, 141 Wa.sh. 483— 
Murphy v. Panton, 165 P. 1074, 96 
Wash. 637. 

Wis—Penner v. Mueller, 262 N.W, 
593, 214 Wis 542—Sohwemer v. 
Fry, 249 N.W 62, 212 Wis. 88. 90 
A.L.H. 308. 

14a C.J. p 090 note 64. 

Xecovery of collateral pledgrad 

(1) Where corporate stockholders 
generally authorised president and 
secretary to pledj 7 c corporate collat¬ 
erals, and pledgee by such olllcers wos 
ratiHed by renewals of note secured 
and repledg:inx of collaterals by ofll- 
cors’ successors, with acquiescence 
of directors, corporation's receiver 
could not attack validity of pledge 
for ofllcers* luck of authority.—Juli¬ 
an V. Americ.ui Nat Bank, 106 S.W. 
2d 871, 21 Tcnn.App. 137. 

(2) W^here se<*uritieR were pledped 
by corporate officers to secure note 
and future indebtedness under au¬ 
thority of resolution of corporate 
stockholders and, prior to filing of 
bill, to place corporate property m 
hands of receiver, fact that corporate 
finance committee did not authorize 
pledge until after bill was filed did 
not affect validity of pledge as re¬ 
gards right of receiver to attack the 
transaction.—Julian v. American Nat. 
Bank, supra. 

(3) A corporate receiver could not 
recover collaterals pledged by corpo¬ 
ration solely because corporation was 
insolvent at time collaterals were 
pledged, where corporation was a go¬ 
ing concern.—^Julian v. American 
Nat. Bank, supra. 

(4) Where execution of note and 
pledge of collaterals in corporate 
name by corporate president and sec¬ 
retary were unauthorized as to offi¬ 
cers' use of money borrowed to pay 
Individual notes of others, but au¬ 


thorized for other purposes, illegality 
of transaction in part did not make 
note entirely void and enable corpo¬ 
rate receiver to recover collaterals 
pledged.—Julian v. American Nat. 
Bank, supra. 

51. Mass.—Dome Realty Co. v. 

Gould. 189 N.D. 66, 285 Mgss. 294. 

52. U.S.—Wlngel v. Rockwood. C.C. 
A.Mlnn., 69 F.2d 326. 

Cal.—Luckenbach v. Laer, 212 P. 918, 
190 Cal. 396. 

Colo.—Denison Clay Co. v. Pennock, 
32 P.2d 189. 95 Colo 20. 

Conn.—Litchfield Bank v. Peck, 29 
Conn. 384. 

Ind —Coffin v. Ransdell, 11 N.E 20. 
110 Ind. 417. 

Iowa.—Andrew v. Pella Golf Club, 
250 N.W. 709, 710, 217 Iowa 677, 
citing Corpus Juris. 

Neb.—Torgeson v. Department of 
Trade and Commerce of Nebraska, 
254 N.W. 735, 127 Neb. 38. 

N.y.—In re Delaney. 176 NE 407, 
256 N.Y. 315. reversing 244 N.Y.S. 
88.7, 230 App Div. 821—Stone v. 

Young, 206 N Y S. 95. 210 App.Div. 
303. modifying 204 N.Y S 690, 123 
Misc 120—Devendorf v. Beardsley, 
23 Barb. 656. 

Okl.—Harn v. Smith. 204 P. 642, 85 
Okl. 137. 

Tex.—Dunn v. Oil Well Supply Co., 
Civ.App., 8 S.W.2d 285. 

Va.—Elliott V. Ashb>, 52 S E. 383, 
104 Vn 716. 

Wash —Bank of California, Nat. 
Ass'n V. Clear Lake Lumber Co., 
264 P. 705, 146 AVash. 543—Shuey 
V. Holmes, 64 P. 540, 20 Wash. 13. 
14a C.J. p 990 note 65. 

Bstoppel 

Indorsee, delivering cashier's chock 
without prote.st, to corporation's re¬ 
ceiver on latter's demand, with 
knowledge that he claimed it as part 
of corporation's a.ssets, was held es¬ 
topped to SUP receiver for amount 
thereof as damages for conversion 
after receiver disbursed such amount 
in payment of claims against corpo¬ 
ration.—Julian V. Nicholson, C.C.A. 
Mo.. 72 P.2d 36. 

Defenses against receiver see the C. 
J.S. title Receivers { 328, also 63 
C.J. p 329 note 23 et seq. 
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53. N.Y.—Stone v. Young, 206 N.Y. 
S. 95. 210 App Div. 303, modifying 
204 N.Y S. 690, 123 Misc. 120. 

5^ U.S.—Cecil B. De Mllle Produc¬ 
tions V. Woolery, C.C.A.Cal.. 61 F. 
2d 45—Sweet v. Lang, D.C.Minn., 
14 F.2d 758, affirmed, C.C.A., 14 F. 
2d 762. 

Del.—Keedy v. Sterling Electric Ap¬ 
pliance Co., 115 A. 359, 13 Del.Ch. 
66 . 

Ind—Iglehart v. Todd, 178 N.E. 685, 
203 Ind. 427. 

Mo.—Craig v. Stacy, 50 SW.2d 104, 
106, 330 Mo. 669, cilmg Corpus Ju¬ 
ris. 

Pa.—Cochran v. Shetler, 133 A. 232, 
286 Pa 226. 

SC.—Steele v. Singletary', 110 S.E. 
833. 120 S.C 132. 

Tex —Shaw v. Borchers, Com App., 
46 S W 2d 967, reversing, Civ.App., 
31 S.W.2d 329. 

14a C J p 990 note 66. 

Operating and liquidating receiver 
Although operating receiver takes 
asr^ets of corporation subject to all 
equities out.standing against it, liqui¬ 
dating receiver represents corpora¬ 
tion as such and may claim rights 
and advance defenses not available 
lo corporation.—Verder v. American 
Loan Sue, 32 P.2d 1081, 1 Cal.2d 
17. 

Receiver as representative of credi¬ 
tors see the C J.S. title Receivers 
8 325, also 63 C.J. p 325 note 77 et 
seq. 

55. Fla.—Forcum v. Symmes, 143 
So. 630, 106 Fla. 510. 

Ind,—Turner v. llenshaw, 155 N.E. 

222, 86 Ind.App. 565. 

14a C.J. p 991 note 67. 

Avoidance of contracts and convey¬ 
ances of corporate property see in¬ 
fra 8 1516. 

56. N.J.—Stokes v. New Jersey Pot¬ 
tery Co., 46 N.J.Law 237. 

N.Y.—^AVhlttlesey v. Delaney. 73 N. 
Y. 671 

Vacating or opening judgments at in¬ 
stance of receiver see infra 6 1517. 

57 . Ill —Peabody v. New England 
Water-Works Co.. 66 N.E. 957, 184 
Ill. 626, 75 Am.SR 195. 

53. Conn.—In ro Wilcox, etc., Co.. 
39 A. 163, 70 Conn. 220. 
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persons who are without fault should not suffer.^^ 

In some jurisdictions the receiver of a solvent 
corporation has no g^reatcr rights than had the cor¬ 
poration,but, in the case of an insolvent corpora¬ 
tion, the receiver has the rights of a levying or at¬ 
taching creditor.®! 

Source and extent of receiver's powers. Being 
merely a ministerial officer of the court, a receiv¬ 
er of a corporation, like other receivers, see the C 
J.S. title Receivers § 150. also 53 CJ. p 143 note 61 
et seq, has only such authority as is conferred on 
him by statute or by an order of court.®® The 
court should see to it that the appointment of an 
improper receiver does not result in undue limita¬ 
tion of the receiver’s duties or powers.®® A receiv¬ 
er has no power to modify an order of court, and 
people dealing with him are bound with notice of 
this fact and can acquire no right from the receiv¬ 
er contrary to the court’s order.®® 

As representative of the corporation, the receiv¬ 
er may act only within the territorial limits of the 
court appointing him.®® 

Authority to contract. Under the rule stated in 
the CJ.S. title Receivers § 174, also 53 CJ. p 158 
note 8 et seq, the receiver of a corporation is with¬ 
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out authority or power to enter into contracts with 
reference to the corporate assets or management 
without prior authorization or subsequent sanction 
of the court.®® Any one who transacts business, or 
attempts to contract, with such receiver is charged 
with such knowledge and assumes all risks of the 
undertaking.®® 

The court may vacate or modify an agreement or 
contract which the receiver has made, and, if the 
opposite party consents, may direct the making of 
another agreement.®® 

Authority to borrow money. The general rule 
stated in the C.J.S. title Receivers § 175, also 53 C. 
J. p 163 note 25, that, in the absence of special au¬ 
thority, a receiver has no authority to borrow mon¬ 
ey, applies to a receiver of a corporation.®® 

Authority to accept service and confess judgment. 
A receiver of a corporation has been held under 
particular circumstances to be without authority 
to receive or accept service of process or of com¬ 
plaint on behalf of the corporation.®® Furthermore, 
he may not, it has been held, confess judgment.®! 

Authority to enforce conflicting rights of credi¬ 
tors. The enforcement of conflicting equities of 
creditors in the assets of the corporation is no part 


CORPOSATlOm 


59. Conn.—In ro Wilcox, etc., Co., 
flupra. 

oa Pa.—^Allen v. Marshall. 144 A. 

77. 294 Pa. 186—-Shlpler v. New 
Castle Paper Products Corporation, 
143 A. 182, 293 Pa. 412—John Deere 
Plow Co. V. Hershey, 134 A. 490, 
287 Pa. 92. 

61. Pa.—Sullivan Machinery Co. v. 
Griffith, 144 A. 421. 294 Pa. 422. 
61 A.L..R. 974—Duplex Printing 

Press Co. v. Clipper Pub. Co.. 62 A. 
841, 213 Pa. 207—Sullivan Machin¬ 
ery Co. V. Griffith. 99 Pa.Super. 689 
—Sullivan Machinery Co. v. Grif¬ 
fith. 94 Pa.Super. 207. 

69. N.J.—Crown v. Regna Const. 

Co.. 150 A. 420, 106 N.J.Bq. 192. 
Vt.—Murtey v. Allen, 46 A. 762, 71 
Vt. 377, 76 Am.S.R. 779. 

Wash.—Pryar v. Hazelwood Holstein 
Farms, 166 P. 1084, 97 Wash. 78. 
Right of receiver to appeal see Ap¬ 
peal and Error S 203 a. 

03. U.S.—^Austin T. Garard, C.C.A. 
Ill., 61 F.2d 129. 

64. Wash.—Pryar v. Hazelwood Hol¬ 
stein Farms. 166 P. 1084. 97 Wash. 

78. 

Wis.—^Hanson v. Chicago & D. S. Ry. 
Co., 167 N.W. 460. 167 Wis. 336. 

65. U.S.—In re Bankshares Corpo¬ 
ration of U. S., C.C.A.N.T.. 60 F. 
2d 94. 


66L La.—J. B. Beaird Corporation v. 

Johnson. App., 162 So. 789. 

Md.—County Corporation of Mary¬ 
land v. Semmes, 182 A. 273, 169 
Md. 601. 

Ibsaao of property 

(1) Equity court may order receiv¬ 
ers of corporation, operating summer 
resort hotel, to rent property there¬ 
of. with consent of trustees under 
trust deed, until confirmation of lat¬ 
ter’s sale thereof under court order, 
and hold rent moneys to discharge 
liens or pay them ultimately to par¬ 
ties entitled thereto.—C. D. Kenny 
Co. V. Hinton Hotel Co., 174 S.E. 601, 
206 N.C. 691. 

(2) On petition by corporation's re¬ 
ceiver for permission to lease receiv¬ 
ership property, question whether 
parties objecting to petition were 
owners of any of common stock of 
corporation was properly before 
court, where objectors alleged that 
they were owners of common stock 
and asked for hearing on petition to 
lease, and when receiver filed petition 
to sell assets of corporation, objec¬ 
tors alleged that they were owners 
of four shares of common stock.— 
Kalleres v. Glover, 196 N.E. 679, 208 
Ind. 472. 

Sale of property see infra | 1624. 

67. Md.—County Corporation of 
Maryland v. Semmes. 182 A. 273, 
169 Md. 601. 


Vt.—Clifford ▼. West Hartford 

Creamery Co., 163 A. 206, 103 Vt. 
229. 

66. Ga.—Berckmans v. Tarnok, 106 
S.B. 2, 161 Ga. 117. 

66. Tex.—Hartford Accident ft In¬ 
demnity Co. v. Farrell, Civ.App., 
107 8.W.2d 442. 

Power to continue business as au¬ 
thorizing loan see infra § 1619. 

70l Umitod authority of rsosivor 

Where receiver, appointed ancillary 
to action against corporation, was di¬ 
rected to take charge of its property 
and to carry on its business of sup¬ 
plying public with light and water, 
but forbidden to pay creditors or dis¬ 
tribute its assets except by direc¬ 
tion of court, he was without author¬ 
ity to receive or accept service of 
process or complaint for or on its 
behalf, and much less was he au¬ 
thorized to bind it by confession of 
Judgment;—Gila Valley Electric, Gas 
ft Water Co. v. Arizona Trust & Sav¬ 
ings Bank, 216 P. 169, 26 Arlz. 177. 

71. Arlz.—Gila Valley Electric, Gas 
ft Water Co. v. Arizona Trust ft 
Savings Bank, supra. 

N.y.—Haebler v. Crawford. 249 N.Y. 
S. 184, 232 App.Div. 122, reversed 
on other grounds 179 N.E. 319, 258 
N.Y. 130, motion denied and remit¬ 
titur amended 180 N.B. 868, 268 
N.Y. 607. 


1226 



19 C.J.B. 


CORPORATIONS 


S 1509 


of the function or duty of the recciver.'^2 Where 
the statute authorizes the receiver to pass on claims 
against the insolvent corporation, he is without ju¬ 
risdiction to determine the rights of a conditional 
seller of property as against a purchaser of the 
property from the rcceiver.'^s 

However,^ in handling the corporate assets, the 
receiver must consider not only the rights of the 
claimants as between them and the corporation, but, 
in addition, their respective rights as between them¬ 
selves.^^ 

Personal profit. Under the rules stated in the C. 
J.S. title Receivers § 182, also 53 CJ. p 164 note 58 
ct seq, a receiver of a corporation is not, sometimes 
by reason of express statutory provision, permitted 
to deal with the corporate assets for his own benefit 
and advantage.^® The receiver is without authority 
to issue treasury stock to himself.76 In view of the 
fact that directors are deprived of their authority 


on the appointment of the receiver, see § 1494 su¬ 
pra, a resolution by them authorizing the issuance 
of the stock to the receiver is an empty formality.77 

Contracts or transactions by a receiver in dealing 
with the corporation and stockholders as to the 
property or affairs of the corporation are, however, 
voidable only and may be ratified,^® and are not 
subject to collateral attack.79 

Dealing with parties in interest. Parties connect¬ 
ed with, and owing duties to, a corporation, by rea • 
son of their official relations therewith, should not 
be permitted to deal with the receiver of the com¬ 
pany, directly or indirectly, in respect to articles or 
subjects they might have to sell or contract about.®® 

Personal liability of receiver. Under the rules 
stated in the CJ.S. title Receivers § 188, also 53 C. 
J. p 173 note 5 et seq, a receiver of a corporation is 
not, in general, liable personally for acts done under 
and in conformity to the orders of the court.®^ 


79. Iowa.^^i]v€r v. Wickfleld 
Farms. 227 N.W. 97. 209 Iowa 856 j 
—Lex V. Set way Steel Corporation. 
206 N.W. 686. 203 Iowa 792. 

73. N.J.—Spitalny v. Superior Nov¬ 
elty Mfa. Co,. 131 K, 624. 98 N.J. 
Eq. 523. 

74. Ariz.—Sisk v. White. 19 P.2d 
242. 

75. Kan.—Consolidated Oil. Gas & 
MffiT. Co. V. Overfield. 214 P. 809. 
113 Kan. 294. 

78. La.—Jacob v. Reynaud. 93 So. 
121. 152 La. 353. 

Burdea on rooslvor to onstaiA trans¬ 
fer 

In view of Civ.Code art 1146, pro¬ 
hibiting fiduciaries from acquiring 
property intrusted to their adminis¬ 
tration. receiver must make out 
strong case to sustain transaction 
whereby he becomes owner of entire 
half of property intrusted to his ad¬ 
ministration. especially where pro¬ 
spects of property becoming valua¬ 
ble had brightened between the time 
of his taking charge and the time of 
his acquisition.—Jacob v. Reynaud. 
supra. 

Xa obtai&lag advaatageons oontract 
for grinding of corporation's sugar 
cane, corporate receiver did no more 
than his duty, and his performance 
of his duty in this and other re¬ 
spects. although constituting an ex- 
trazealous performance of duty, did 
not warrant a transfer of treasury 
stock to him.—Jacob v. Reynaud, su¬ 
pra. 

Vaaaafer in oonsidezation of advances 
by reoelver 

(1) In determining whether ad¬ 
vances made by corporate receiver 
for operating expenses constituted 
full equivalent for treasury and oth¬ 


er stock transferred to him, full val¬ 
ue of money advanced and value to 
company of risk he was taking in 
advancing money should be consid¬ 
ered, although value of money was 
greater than interest allowed by law. 
in absence of express agreement.— 
Jacob v. Reynaud. supra. 

(2) Although, when receiver was 
appointed for corporation, it was un¬ 
derstood between him and vice prin¬ 
cipal and active manager who repre¬ 
sented other stockholders that re¬ 
ceiver was not to be expected to pro¬ 
cure advances with which to operate 
corporation's plantation, such agree¬ 
ment did not relieve him of his duty 
as receiver to use every endeavor to 
secure such advances before requir¬ 
ing transfer to him of one half of 
property of receivership in considera¬ 
tion of such advances by him.—Ja¬ 
cob V. Reynaud, supra. 

Suit to set aside as Isslon beyond 
moiety 

A suit to set aside transfer of cor¬ 
porate treasury stock to corpora¬ 
tion's receiver in consideration of ad¬ 
vances made by him with which to 
operate corporation's plantation is 
based on nullity resulting from rela¬ 
tion of trust, and not as claimed on 
mere lesion beyond moiety.—Jacob 
v. Reynaud, supra. 

Oontraot to assist another In pnr- 
ohaelmg stock of individual stock¬ 
holders in corporation by one who is 
its receiver is private transaction not 
of itself illegal, and he is entitled to 
compensation from person for whom 
such assistance was rendered.—Con¬ 
solidated Oil. Gaa & Mfg. Co. v. Over¬ 
field. 214 P. 809, 113 Kan. 294. 
Becovery against rsoeiver for value 
of stook of subsidiary 

Successor receiver of parent corpo¬ 
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ration was held entitled to Judgment 
against subsidiary and former receiv¬ 
er for appraised value of stock of 
subsidiary owned by parent company 
and inventoried by former receiver, 
where no accounting had been made 
therefor to successor and no separate 
appraisement was made of common 
and preferred stock and former re¬ 
ceiver controlled both corporations. 
—Lancaster v. Tri-State Transit Co. 
of Louisiana. 161 So. 321, 182 La. 
185. 

77. La.—Jacob v. Reynaud, 93 So. 
121, 152 La. 353. 

78L U.S.—Strang v. Edson, Kan.. 198 
F. 813, 117 C.C,A. 465, certiorari 
denied 33 S Ct. 772, 229 U.S. 612. 
67 L.Ed. 1361. 

La.—Jacob v. Reynaud, 93 So. 121, 
162 La. 353—Jacob v. Uncle Sam 
Planting & Mfg. Co.. 81 So. 604. 
144 La. 1006. 

Where stookholdem in eorporation 
transferred stook to its receiver in 

consideration of his agreement to 
finance operation of corporation's 
properties and of his valuable servic¬ 
es. and continued to receive benefits 
arising therefrom for two years, dur¬ 
ing which corporation from condition 
of practical insolvency was converted 
into healthy going concern, although 
advised of limitations imposed on 
receiver as such, they cannot avoid 
contract.—Jacob v. Reynaud, 93 So. 
121, 162 La. 353. 

79. lia.—Jacob v. Uncle Sam Plant* 
Ing St Mfg. Co.. 81 So. 604, 144 La. 
1006. 

aik U.S.—Clarke v. Cent. Railroad & 
Banking Co. of Georgia. C.C.Oa,. 
66 F. 16. 

81. Vt.—Clifford V. West Hartford 
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On the other hand, the receiver of a corporation 
is personally responsible for his ncg^Iect in the 
handling of the corporate assets.*^ Furthermore, 
he must respond in his individual capacity for loss¬ 
es sustained in conducting a business without au- 
thority.*3 While a corporate receiver, on finding 
that the business is running at a loss, may be liable 
for his failure to consult the court for directions,®* 
he is not, however, responsible for loss resulting 
from the continuance of a failing business after the 
creditors, with knowledge of the facts, consent to 
further operation.®® 

A receiver of a corporation who allows the claim 
of a creditor and neglects to pay it before he trans¬ 
fers the property to a purchaser is personally liable 
to the creditor for the claim as allowed, with inter¬ 
est to date of payment.®® 

"'Appear* from decision of receiver. Under a 
statute, providing that any person aggrieved by the 
determination of a receiver of an insolvent corpora¬ 
tion in the discharge of his duties may appeal to the 
court of chancery, which shall hear and determine 
the matter complained of and shall make such order 
as shall be equitable and just, the appeal given is 
not technical but may be by any recognized form 
of chancery procedure, as by an original bill or by 
way of cross bill, or in any proceeding by which 
jurisdiction may be secured.®'^ 


It has further been held that the fact that a new 
element comes into the controversy after the re¬ 
ceiver's determination does not require its presen¬ 
tation to the receiver before appealing to the court 
of chancery.®® 

Report and accounting. In the absence of special 
statutory regulations pertaining to corporations, the 
general rules discussed in the CJ.S. title Receivers 
§ 365 et seq also 53 CJ. p 366 note 58 ct seq, are 
applicable to the accounting and report of a re¬ 
ceiver of a corporation.®® 

§ 1506. Title to and Right of Possession of 
Property 

a. In general 

b. Title of receiver 

c. Property and rights included 

a. In General 

A receiver of a corporation la entitled to the poaaet- 
slon of the corporate property, and, at Its custodian, the 
court may enforce his rights and protect his possession. 

Under the rule stated in the CJ.S. title Receiv¬ 
ers § 103, also 53 C.J. p 94 note 60 ct seq, a receiv¬ 
er of a corporation is, in general, entitled to the 
custody and control of the property of the corpo¬ 
ration.®® 


Creamery Co., 153 A. 205, 103 Vt. 

220 . 

Liability of bank receiver see Banks 
and Bankiner f 500 d. 

82. Md.—County Corporation of 
Maryland v. Semmes, 182 A. 273, 
169 Md. 501. 

Peraonal order not effective against 
receiver officially 

An order made in action brought 
against him personally and not as 
receiver, and not in terms in any 
way purporting to affect him in his 
oflicial character, has no force or 
bearing on receiver in that capacity. 
—Eddy v. Co-Operative liress Assoc., 
3 N.Y.Civ.Proc. 434. 

83. N.J.—Glaser v. Achtel-Stetter’s 
Restaurant, 149 A. 44, 106 N.J.Eq. 
150. 

84. U.S.—^Wire Wheel Corporation v. 
Fayette B. & T. Co., C.C.A.Ind., 30 
F.2d 318. 

85. U.S.—Guaranty Trust Co. of 
New York v. Salt's Textile Mfg. 
Co., C.C.A.Conn., 82 F.2d 746. 

86 . N.J.—Lockport Felt Co. v. Unit¬ 
ed Box-Board, etc., Co., Ch., 79 A. 
544. 

87. N.J.—Taylor v. Gray, 44 A. 668, 
59 N.J.E<1. 621. 

88L N.J.- -Taylor v. Gray, supra. 


89. ICattcrs to bo Inclndod In report i 

(1) Receiver's report should show 
whether he notified claimants of his 
determination, under Corporation Act 
§ 76, and on what dates, and he 
should take orders limiting and bar¬ 
ring appeals.—Tuttle v. State Mut. 
Liability Ins. Co.. 127 A. 688. 3 N.J. 
Misc. 281. 

(2) Receiver's determination and 
report of priority among claims 
should include not only priority of 
payment as to liens on certain por¬ 
tions of assets, or preferences as re¬ 
gards certain funds, but also extent 
or amount of property or funds to 
which liens extend, and state wheth¬ 
er execution issued on judgments 
listed, whether they are entitled to 
lien or preference, or deprived there¬ 
of, under Act April 15, 1919, P.L. p 
456, 5 2, and whether company had 
any realty.—Tuttle v. State Mut. Li¬ 
ability Ins. Co., 127 A. 682, 2 N.J. 
Misc. 973. 

(3) Creditors' claims of lien or 
right to priority of payment, either 
as to total assets or particular part 
thereof, should be separately set out 
in receiver's report, with succinct 
statement of nature or facts of sev¬ 
eral classes or preference claims, re¬ 
ceiver's determinations respecting 
each, his reasons, whether claimants 
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I have been notified of such determina¬ 
tion, and how and when.—Tuttle v. 
State Mut. Liability Ins. Co., 127 A 
688, 3 N.J.Misc. 281. 

Report and accounting on dissolution 
of corporation see infra 9 1757. 

90. U.S.—Reagan v. Midland Pack¬ 
ing Co.. D.C.Iowa, 298 F. 600, af¬ 
firmed, C.C.A., 8 F.2d 954—Horn v. 
Pere Marquette R. Co., C.C.Mich., 
151 F. 626. 

Iowa.—Brandt v. Allen. 40 N.W. 82, 
76 Iowa 60, 1 L.R.A. 653. 

Tox.—Texas Co. v. Kent, Clv.App., 
60 S.W.2d 857, error dismissed. 

Oustody at filing of baakmptoy pe¬ 
tition 

A receiver for corporation appoint¬ 
ed by court of general jurisdiction 
had custody of all of corporation's 
property when a petition in bank¬ 
ruptcy against corporation was filed. 
—Shannon v. Shepard Mfg. Co., 119 
N.E. 768, 230 Mass. 224. 

Jtoal property 

Where statute so provides, receiver 
is entitled to possession of real as 
well as of personal property.—Baker 
V. Cooper, 57 Me. 388. 

Joint possession of ooUatersl 
Where note and mortgage, assign^' 
ed to corporation, had been deposit¬ 
ed by assignor to comply with state 
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The assets of corporation in the hands of a re¬ 
ceiver arc in the custody of the court,and in har¬ 
mony with the rule prevailing as to other receiv¬ 
ers, see the CJ.S. title Receivers §§ 103, 104, also 53 
CJ. p 93 note 59, p 95 note 73, it is usually consid¬ 
ered that the receiver’s possession is the possession 
of the court for the benefit of the party or parties 
ultimately entitled to the property.®^ 

Constructive possession. Whether the appoint¬ 
ment of a receiver for the property of a corpora¬ 
tion vests him with constructive posscs&ion of prop¬ 
erty in the actual possession of an adverse claim¬ 
ant depends on whether such claimant is a party to 
the suit, and his rights are subject to adjudication 


therein.®^ 

Enforcement of rights and protection of posses¬ 
sion. Under the rules stated in the C.J.S. title Re¬ 
ceivers § 118 et seq, also 53 C.J. p 108 note 9 et seq, 
the court may enforce the rights of the receiver of 
a corporation and protect his possession.^* 

The court has the right and duty to protect the 
receiver’s possession from interference.^® In pur¬ 
suance of this duty, the court may permit claims 
against the receiver to be tried in an independent 
suit or by application in the receivership cause-®® 
It may, without the aid of statute, determine sum¬ 
marily in the receivership cause questions afiFecting 
the legality of liens on the property.®*^ 


law requiring; such deposit to entitle 
it to do business therein, and. at 
time of appointment of receiver for 
assiurnce corporation, were in iron 
box having two different keys, one 
held by stale superintendent of in¬ 
surance and the other by corpora¬ 
tion, both required to open box. ac¬ 
tual possession of note and mortprage 
was in superintendent of insurance 
and corporation, jointiy. and on ap¬ 
pointment of receiv€*r for corporation 
its possession vested in him.—C’hilli- 
cothe Furniture Co. v. Revelle, CC.A. 
Mo., 14 F.2d 501. certiorari denied 47 
S.Ct. 336, 273 U.S. 741, 71 L.Ed. 868. 
Title and rights of bank receiver see 
Banks and Banking §S 499, 750. 

91. US—Bricton Mfg Co. v. Close, 
C.CANeb., 25 F.2d 794, certiorari 
dlsmi.ssed 49 S Ct 249, 278 US 666. 
73 L Kd 571 —Kreitmeyer v Bald¬ 
win Diainage Dist , I) C Fla., 2 F 
Supp 208, affirmed. CC.A., Florida 
Nat. Bank of Jacksonville v. Hemp¬ 
hill. 68 F.2d 785—Klein v. Peter, 
CC.A.Tdaho, 286 F 362. 

Iowa.—State v Dos Moines Union 
Slock Yards Co.. 197 N.W. 1009, 
197 Iowa 987. 35 A H R. 487. 

La.—III re Bryce Cash Store, 124 So. 

541. 12 La App 365. 

Md.—County (Corporation of Mary¬ 
land v. Seinmes. 182 A. 273, 169 
Md 501. 

Mo—State ex rel. Bromschwig v. 
Hartman, 300 S.W. 1054, 221 Mo. 
App. 215. 

N Y.—(’’entral Trust Co. v. Pitts¬ 
burgh, etc.. R. Co., 119 N.K. 565, 
223 N.Y. 347, reversing 168 N.Y. 
S. 702, 179 App Div 607—Smith v. 
Pacific Improvement Co., 172 N.Y. 
S. 65. 104 Misc. 481. 

N.(\—Teague v. Teague Furniture 
Co.. 161 S.E. 530, 201 N.C. 803. 

Vl —Clifford V. West Hartford 
Creamery Co., 163 A. 206, 103 Vt. 
229. 

BncoaaslTa reoatvan 

The possession of court is not in- 
ternipted by appointment of receiver 


of insolvent corporation at suit of 
attorney general after receiver had 
been appointed at suit of stockhold¬ 
ers and assets are transferred to re¬ 
ceiver last appointed.—Attorney Gen¬ 
eral V. Continental Life Ins. Co., 28 
Hun 360, affirmed 93 N.Y. 630. 
Receiver as officer of court see su¬ 
pra I 1505. 

92. Conn —Beach v. Beach Hotel 
Corporation, 168 A. 785, 117 Conn. 

445. 

Del.—Hannigan v. Itaio-I'etroleum 
Corporation of America. I8l A. 4. 
7 WWHarr. 180. 

Ind.—Zumpfe v. Piccadilly Realty 
Co., 13 N E.2d 715, mandate modi- 
fled on other grounds 15 N.E 2d 362 
—Martin v. Forrey, 193 N.E. 679, 
100 Ind.App. 371. 

N.Jj*—Stanton v. Metropolitan Lum¬ 
ber Co., 152 A. 653, 107 N..J Eq. 
345. 

N.D.—Brynjolfson v. Osthus. 96 N.W. 
261, 12 N.D. 42. 

Pa.—Shipler v. New Castle Paper 
Products Corporation, 143 A. 182, 
293 I’a. 412—Fried v. Fabiani, 182 
A 717, 120 Pa.Super. 558. 

Tex—Texas Co. v. Kent, Civ App., 
60 S W 2d 857, error dismissed. 

Vt —Clifford V. West Hartford 

Creamery Co., 153 A. 206, 103 Vt 
229—Murtey v. Allen, 45 A. 752, 
71 Vl. 377 

14a C.J. p 992 note 92 

93. U.S —Appleton Water Works Co. 
v. Central Trust Co., Wis., 93 F. 
286, 35 CC.A 302. 

94. U-S—Brictson Mfg. Co. v. Close. 
C.C.A.Nob.. 26 F 2d 794, certiorari 
dismissed 49 S.Ct. 249, 278 U.S. 666. 
73 LEd. 571. 

Ill.—Spiegel V. Wolpers, 226 Ill.App. 

446. 

95. U.S—Hall V. Wilson, D.C.Tex, 
35 F.2d 189—Brictson Mfg. Co. v. 
Close. C.CA.Neb., 25 P.2d 794, cer¬ 
tiorari dismissed 49 S.Ct. 249. 278 
U.S. 666, 73 L.Ed. 571. 

Del.—McGlinn v. Wilson Line. 174 
A. 365. 20 Del.Ch. 315. 
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Mo.—State ex rel. Bromschwig v. 
Hartman. 300 S.W. 1054. 221 Mo. 
216. 

AttachmsBt of property in. enhee. 
qnent action in another state 

Notes payable to corporation In 
state of Its domicile, made by non¬ 
resident of state, are held to be prop¬ 
erty. the situs of which is in state 
of corporate domicile, and pass to 
receiver for benefit of all creditors; 
and in action brought by him there¬ 
on in state of domicile, his right 
cannot be affected by plea that debt 
had i>een attached in action in anoth¬ 
er state brought by creditor of corpo¬ 
ration after appointment of receiver. 
—Osgood V Maguire, 61 N.Y. 524. 
Effect of supervening bankruptcy on 
receiver's right see the title Bank¬ 
ruptcy § 29 b (1) 

Foreclo.sure of mortgaged p^operty 
in possession of receiver see su¬ 
pra $ 1498 

Interference by other court see the 
CJ.S. title Courts S9 495, 534, al¬ 
so 15 CJ. p 1140 note 1, p 1171 
note 53 et seq 

96. Mo —State cx rel. Bromschwig 
V Hartman, 300 S.W. 1054, 221 Mo. 
App 215 

Determination of validity of liens 
and claims in receivership see the 
C J S. title Receivers 9 130, also 53 
C.J. p 120 note 67 et seq. 

97. N.J —Ricdmger v. Muck Mach. 
Co. of Harrison, 175 A. 790, 117 N. 
J Eq. 334. 

Effect of statute authorisiaff sale 
pendente lite 

Chancery court has Jurisdiction of 
petition of receiver of corporation to 
determine validity of mortgage on 
ciiattcls in receiver’s possession, ir- 
rcspeptjye of Corporation Act, pro¬ 
viding for sale pendente litc free 
from encumbrances, see infra | 1624 
b, w'here legality of a lien is brought 
into question and property is of 
character which is likely to depre¬ 
ciate materially in value.—Hiedinger 
v. Mack Mach. Co. of Harrison, su¬ 
pra. 
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It is the duty of the parties to deliver to the re¬ 
ceiver all of the property in their possession which 
is embraced within the order of appointment, and 
pursuant thereto.®® The court appointing the re¬ 
ceiver may on proper application to it direct the 
corporation or its officers to turn over to the re¬ 
ceiver all property, books, accounts, and papers in 
their hands belonging to the corporation.®® 

The general rule that a receiver may not by a 
summary proceeding seize property in the posses¬ 
sion of a stranger to the record claiming title and 
the right to possession, see the C.J.S. title Receiv¬ 
ers § 124, also 53 C.J. p 116 note 18 ct seq, has been 
applied to a receiver of a corporation.^ However, 
with respect to officers and agents of the corpora¬ 
tion, the general rule has been held to be inapplica¬ 
ble by some authorities,® but by other authorities to 
be applicable to officers and stockholders in posses¬ 
sion claiming adversely to the receiver.® 

Where an insolvent corporation’s agreement with 
its creditors authorized a creditors* committee to in¬ 
cur certain expenses, and thereafter receivers were 
appointed for the insolvent’s property, an action 
against the lessee of such property for rents was 
properly brought for the benefit of those who had 


rendered services authorized as expenses, by one 
who was both one of the committee and one of the 
receivers.^ Under the rule stated in the CJ.S. title 
Mortgages § 316, also 41 C.J. p 627 note 26 et seq, 
the receiver of an insolvent corporation is entitled 
to the rents of mortgaged premises of the corpora¬ 
tion until the mortgagee moves for possession or 
for the appointment of a receiver to collect the 
rents.® 

b. Title of Receiver 

In the absence of statute, a receiver of a corporation 
ordinarily does not take title to the corporate assets by 
virtue of his appointment. 

In accordance with the rule stated in the C.J.S. 
title Receivers § 105, also 53 C.J. p 96 note 78, in 
the absence of a statute which operates to trans¬ 
fer title to a corporate receiver, it is held that the 
receiver does not take title to the property of the 
corporation merely by virtue of his appointment,® 
Furthermore, the view has been taken that in the 
absence of statutory regulation, real estate will not 
vest in the receiver except by a conveyance.^ 

On the other hand, it has been stated that in¬ 
dependently of statute a receiver of a corporation 
takes title to the personal property of the corpora- 


$B, tJ.S.—American Constr. Co. v. 
Jacksonville. T. & K. W. R. Co.. 
C.C.Pla.. 52 P. 937. 

Iowa.—^Brandt v. Allen. 40 N.W. 82. 
76 Iowa 50, 1 L.R.A. 653. 

Books and papers of corporation, 
of which receiver has been appointed, 
must be placed in hands of receiv¬ 
er. 

U.S.—^American Constr. Co. v. Jack¬ 
sonville, T. & K. W. R. Co., C.C. 
Pla., 52 P. 937. 

N.C.--young V. Rollins, 90 N.C. 125. 

Corporate seal is embraced in order 
appointiner receiver of corporation 
and providing for delivery of ‘*all and 
every part of properties, Interest, ef¬ 
fects. moneys, receipts, earnings." 
etc.—American Constr. Co. v. Jack¬ 
sonville. T. & K. W. R. Co.. C.C.Pla.. 
52 P. 937. 

Ottoer holding property as agent 

Corporation’s officer holding prop¬ 
erty in opposition to corporation's 
chancery receiver is in position of 
agent.—Union Guardian Trust Co. v. 
Broadway Nat. Bank & Trust Co., 
245 N.Y.S. 2. 138 Misc. 16. 

99. U.S.—Tinsley v. Anderson. 18 S. 
Ct. 805. 171 U.S. 101, 43 U.Ed. 91. 
affirming 40 S.W. 306. 87 Tex.Cr. 
617. 66 Am.S.R. 818. 

Pla.—^Wheeler v. Matthews, 70 So. 

416. 70 Pla. 317. 

Stock scibsorlption list 
La.—Roth v. New Orleans America 
Co.. 4 La.App. 19. 


1. N.J.—Qrobhoiz v. Merdel Mortg. 
Inv. Co., 170 A. 816, 116 N.J.Eq. 
411. 

Where lessee of corporate proper¬ 
ty is not party to receivership snit, 

receiver must proceed against hiVn by 
suit in ordinary way for cancellation 
of lease, and cannot proceed by peti¬ 
tion in receivership suit.—Dold Pack¬ 
ing Co. v. Doermann, C.C.A.Neb.. 293 
P. 315. 

а. Mich.—Stowe V. Wolverine Metal 
Specialties Co., 219 N.W. 714, 242 
Mich. 624. 

3. Ala.—E3x parte Wilkinson. 126 So. 
102, 220 Ala. 529. 

I 

4L Ky.—^American Woolen Co. v. 
Bradford Worsted Spinning Co., 
196 S.W. 136, 176 Ky. 740. 

б. N.J.—Stanton v. Metropolitan 
Lumber Co.. 152 A. 663. 107 N.J.Ea. 
845. 

6. U.S.—In re Pressed Steel Car Co. 
of New Jersey, C.C.A.Fa., 100 F.2d 
147, reversing, D.C., 20 P.Supp. 
1016—Chapman v. First Nat. Bank. 
D.C.Wash., 37 F.2d 106--Pruden-1 
tial Ins. Co. of America v. Llber- 
dar Holding Corporation. D.C.N.T.. 
6 P.Supp. 903. 

Oa.—spaniel v. Wilson, 18 S.E. 134, 
91 Ga. 288—Stone v. Edwards, 124 
S.E. 64, 82 Ga.App. 479. 

111.—Spiegel v. Wolpers, 226 llLApp. 

446. 


Vt.—Cl I (ford V. West Hartford 

Creamery Co.. 153 A. 206, 103 Vt. 
229. 

14a C.J. p 991 note 82. 

Bquitablc title 

Although receivers do not acquire 
legal title to assets of corporation, 
they are clothed with equitable ti¬ 
tle, and effect of their appointment 
is to remove managers of corpora¬ 
tion and place receivers in control of 
business and assets as custodians for 
benefit of creditors and others ul¬ 
timately entitled.—Pried v. Fablani. 
182 A. 717, 120 Pa.Super. 658. 

Beootvers peadeate lite appointed 
merely as custodians to hold prop¬ 
erty until determination of suit do 
not acquire title thereto, but acquire 
only right of possession as officer 
of coui’t.—In re Warren E. Smith Co., 
62 N.Y.S. 877, 31 App.Div. 39— 14a C. 
J. p 991 note 82 [a]. 

Title acquired by trustee in bank¬ 
ruptcy see Bankruptcy fi 199. 

Title of bank receiver see Banks and 
Banking SS 499. 760. 

Title of receiver in: 

Dissolution proceedings see infra 
I 1760 i (2). 

Creditors’ suit see the C.J.S. title 
Creditors’ Suits 4 63, also 15 C.J. 
p 1451 note 96 et seq. 
Supplementary proceedings see the 
C.J.S. title l^xecutlons 6 892, also 
28 C.J. p 879 note 87 et seq. 

7. Ill.—St. Louis Coal, etc., Co. v. 
Sandoval Goal, etc., Co., Ill Ill. 82. 
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tion by virtue of his appointment* Furthermore, 
without reference to a statute, it has been declared 
that the receiver by virtue of his appointment ac¬ 
quires title to all the property of the corporation 
whatever may be its nature.® 

In some states statutes relative to the appoint¬ 
ment of receivers for an insolvent or dissolved cor¬ 
poration provide that title to the corporate property 
shall vest in the receiver, and the receiver takes ti¬ 
tle when the case comes within the operation of the 
statute.^® However, title will pass to the receiver 
only in those cases for which the statute makes 
provision,^^ and when the legal title vests in the re¬ 
ceiver, he holds it in trust for those entitled to the 
property or fund derived therefrom.^* 

At any rate, although title does not pass to the 
receiver by virtue of his appointment, the court may, 
when necessary or desirable, direct the corporation 
to execute a conveyance or assignment of the prop¬ 
erty to the receiver.^* 


c. Property and Bights Induded 

A receiver of e corporation Is entitled to all of the 
corporate property If the court eo directs, but he hae no 
right to property not owned by the corporation or which 
le beyond the territorial limits of the appointing court. 
The receiver is not a bona fide purchaser, but succeeds 
to such Interest In the property as the corporation had. 

The receiver of a corporation is entitled to the 
possession of all of the property of the corporation 
where the order appointing the receiver, in con¬ 
formity to the application for appointment, author¬ 
izes him to take charge of the entire assets.^^ 
Where the petition for, and the order of, appoint¬ 
ment embraces the entire assets in general terms, 
the receiver has a right to particular property or as¬ 
sets without specific mention in the petition or or- 
der.i* Prima facie, the receiver is entitled to take 
any money that may be due to the corporation.^* 

On the other hand, the receiver of a corporation, 
like other receivers, see the C.J.S. title Receivers § 
111, also 53 C.J. p 99 note 28, has no right to prop¬ 
erty which does not belong to the corporation.^^ 


a. Ark.—Buchanan ▼. Hicks, 136 8. 
W. 177, 98 Ark. 370. 34 L..R.A.,N.S., 
1200. 

g. Tex.—Herf, etc., Chemical Co. v. 
Brewster, 117 S.W. 8S0, 64 Tex.Civ. 
App. 217. 

la N.J.—Parrot v. Nugent, 102 A. 
899. 91 N.J.Law 302—Guise v. 

John C.*Gui8e. Inc., 174 A. 681. 116 
N.J.Eq. 590—Shachat v. Standard 
Auto Supply Co., 150 A. 183, 106 N. 
J.Eq. 105. 

N.M.—Iden v. Bures^u of Revenue. 89 
P.2d 519, 43 N.M. 205—Mirabel v. 
Albuquerque Wool Scouring Mills, 
170 P. 60. 23 N.M, 534. 

N.Y.—In re Delaney, 176 N.B. 407, 
256 N.Y. 315, reversing 244 N.Y.S. 
883, 230 App.Div. 821—Nealis v. 
American Tube & Iron Co., 44 N.E. 
944, 160 N.Y. 42, affirming 27 N.Y. 
S. 733, 76 Hun 220—In re Hoag- 
land, Robinson Co., 72 N.Y.S. 436, 
36 Misc. 28—Dickey v. Bates, 35 
N.Y.S. 525, 18 Misc. 489. 

N.C.—Teague v. Teague Furniture 
Co., 161 S.E. 630, 201 N.C. 803— 
Observer Co. v. Little, 94 S.E. 626. 
176 N.C. 42. 

Wis.—Hazelwood v. Olinger Build¬ 
ing Department Stores, 236 N.W. 
591. 205 Wis. 85. 

14a C.J. p 992 note 87. 

aqnitalUe tttle 

Where statute provides that re¬ 
ceiver shall become vested with ti¬ 
tle to corporate property, receiver 
takes title without a formal convey¬ 
ance and, at any rate^ becomes in¬ 
vested with equitable title and pos¬ 
session of realty superior to and 
older than a Judgment lien.—^Attor¬ 
ney-General V. Atlantic Mut. L. Ins. 
Ca, 8 N.B. 198, 100 N.Y. 279. 


Implied provision of statute 

(1) Where statute authorizes stat¬ 
utory receiver to take charge of and 
to wind up corporate business, he 
receives legal title to corporate prop¬ 
erty without express provision in 
statute to that effect 

U.S.—American Nat Bank v. Na¬ 
tional Ben., etc., Ass'n, C.C.C 0 I 0 ., 
70 P. 420. 

S.D.—Joy V. Midland State Bank, 128 
N.W. 147, 26 S.D. 244. 

(2) However, under statute pro¬ 
viding for dissolution of corporation 
which authorizes court to appoint 
receiver, **under proper restrictions, 
properly to administer such assets 
under its direction,” it has been stat¬ 
ed that title to personalty and realty 
"descends" to stockholders and re¬ 
ceiver merely holds property as cus¬ 
todian.—Stone v. Edwards, 124 S.B. 
54. 32 Ga.App. 479. 

II. N.J.—Morse v. Metropolitan S. 
8. Co., 102 A. 624, 88 N.J.Eq. 325. 
modifying 100 A. 219, 87 N.J.Eq. 
217. 

Zu CMOS of lusolvonoy 

Where statute provides that title 
to corporate assets passes to re¬ 
ceiver of insolvent corporation, an 
order of court. In proceeding by mi¬ 
nority stockholders to prevent diver¬ 
sion of assets of solvent corporation, 
that receiver is invested with title 
18 unauthorized.—Morse v. Metro¬ 
politan 8. S. Co., supra. 

18. Wis.—Harrigan v. Gilchrist. 99 
N.W. 909. 121 Wis. 127. 

Receiver as trustee, see supra S 
1505. 

131 N.Y.—^Attorney General v. At¬ 
lantic Mut. L.. Ins. Co., 8 N.B. 193. 
100 N.Y. 279. 
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Assignment or conveyance to receiv¬ 
er see the C J.S. title Receivers S 
106. also 53 C.J. p 97 note 88 et 
seq. 

I4u Tex.—Showalter v. Laredo Imp. 

Co., 18 S.W. 491, 83 Tex. 162. 
Admlulstratiou of whole estate oou. 
templated 

Statute relating to appointment of 
receiver of insolvent corporation con¬ 
templates nothing less than adminis¬ 
tration of whole of its property sub¬ 
ject to payment of its debts.— Show- 
altor V. Laredo Imp. Co., supra. 
Limitation in appLeatiou 

Where decree appointing receiver 
authorizes him to receive and hold 
all of property of insolvent corpo¬ 
ration, his right to entire assets is 
not limited to property specifically 
described by statement in prayer as 
property "hereinliefore set out.”— 
Montgomery v. Enslen, 28 So. 626, 
126 Ala. 654. 

15. Tex.—Showaiter v. Laredo Imp. 
Co, 18 S.W. 491, 83 Tex. 162. 

Jtaal estate of corporation is in¬ 
cluded in order in general terms to 
take charge of all of property.— 
Cheney v. Maumee Cycle Co., 60 N.B. 
207, 64 Ohio St. 205. 

Necessity for description of proper¬ 
ty in application for appointment 
see supra fi 1478. 

16. III.—Glover v. Wells, 40 Ill.App. 
350, affirmed 29 N.B. 680. 140 111. 
102 . 

17. U.S.—^McCandless v. Furlaud, C. 
C.A.N.Y.. 75 F.2d 977, certiorari 
granted 55 S.Ct. 830. 295 U.S. 726. 

79 L.Eki. 1677. reversed on other 
grounds 56 S.Ct. 41, 296 U.S. 140. 

80 UBd. 121, rehearing denied 66 



§ 1506 


CORPORATIONS 


19 C.J.S. 


The receiver does not succeed to assets belonging 
exclusively to creditors of the corporation.^* Even 
statutes conferring title on the receiver cannot op¬ 
erate to confer on the receiver any title to property 
legally disposed of by the corporation before his 
appointment.!* However, where a subsidiary of the 
corporation ig a mere instrumentality or agent of 
the parent organization so that its distinct corpo¬ 


rate identity may be ignored, see § 7, the receiver 
of the parent corporation, under the order of the 
court, may take over the property of the subsidi- 
ary.20 Where the statute under which the receiver 
is appointed prescribes what property the receiver 
may control, he is without authority to take other 
property.*! 


S.Ct. 304. 296 U.S. 664. 80 L.Ed. 
473—Greenbaum v. Lehrenkrauas 
Corporation, C.C.A.N.Y., 73 F.2d 

285, reversing, D.C., 6 J'.Supp 

1018. 

Ark.—Stubbs v. Wright, 2 S.W.2d 
1087. 176 Ark. 469. 

N.C.—General Motors Acceptance 

Corporation v. Mayberry, 142 S.E. 
767, 195 N.C. 508. 

Pa.—Shipler v. New Castle Paper 
Products Corp., 143 A. 182, 293 Pa. 
412. 

Corporation lionds 

(1) Bonds of corporation, which 

were authorized, but never issued, 
and those which were issued by it 
and pledged to secure loan, and re¬ 
turned to corporation after loan was 
repaid, are not free assets in hands 
of corporation, when receiver is ap¬ 
pointed therefor.—^WesUnghouse 

Electric & Mfg. Co. v. Brooklyn Rap¬ 
id Transit Co., B.C.N.Y., 288 P. 221. 

(2) Where bonds of corporation 
had been issued by it and purchased 
by a subsidiary corporation, return 
of bonds to ownership of is.suing 
corporation by merger of subsidiary 
corporation with it does not extin¬ 
guish bonds, in absence of any inten¬ 
tion thereby to <,ancel them, and 
hence such bonds are free assets in 
hands of receiver subsequently ap¬ 
pointed for coiporalioii—Westing- 
house Electric & Mfg. Co v. Brook¬ 
lyn Rapid Transit Co., supra. 

asonej collected bj corporation for 
another 

(1) Under contract and arrunge- 
ments between hotel corporation and 
porter, an independent contractor, 
porter was entitled, on ground of im¬ 
pressed trust, to have corporation’s 
permanent receivers turn over to 
him moneys held by receivers and 
collected for him from guests by ho¬ 
tel corporation before receivership. 
—Harvey Brokerage Co. v. Ambassa¬ 
dor Hotel Corporation, D.C.N.Y., 67 
F.2d 727. 

(2) Holder of cigar franchise was 
not entitled to recover from receiv¬ 
er of hotel corporation value of mer¬ 
chandise sold to patrons of hotel by 
franchise holder.—Harvey Broker¬ 
age Co. V. Ambassador Hotel Corpo¬ 
ration, P.C.N.Y., 1 F.Supp. 660. 

Fxooeods of frandnlent sale of its 

stock by corporation are not a8.sets 
of corporation in hands of its receiv¬ 
er as against rescinding purchaser; 


as to him, receiver is holding prop¬ 
erty which did not belong to corpo¬ 
ration.—Merrill v. Florida Land * 
Imp. Co.. Fla., 60 F. 17. 8 C.C.A. 444. 
affirming 52 P. 77. 2 C.C.A. 629. 
Blfeet of reversion clanse 

Patent transferred to corporation 
in consideration of issuance of stock 
was asset subject to payment of cor¬ 
porate debts in receivership proceed¬ 
ing, despite agreement with another 
incorporator for reversion on discon¬ 
tinuance of business.—Fuchs v. 
Heine, 128 A. 680, 97 N.J.Eq. 548. 
Receivers of mortgage companj 

(1) Receivers of mortgage compa¬ 
ny, creature of Ohio corporation, 
were not entitled to recover from 
receivers of Pennsylvania corpora¬ 
tion, another creature of Ohio cor¬ 
poration, for stock of mortgage com¬ 
pany sold by I’cnnsylvania corpora¬ 
tion. which had made full accounting 
to Ohio corporation—Ober v. White, 
CCA,Pa, 11 P.2d 833, certiorari de¬ 
nied 46 S Ct. 630, 271 U.S. 679, 70 L. 
Ed. 1148. 

(2) Mortgage company’s receivers 
were entitled to return of fund for¬ 
warded to corporation selling its 
stock for purpose of paying dl\ i- 
dends thereon, such fund having 
been deposited in special fund, and 
so remaining until receivership of 
both companies.—Ober v* White, su¬ 
pra. 

Trust funds 

(1) The receiver of insolvent In¬ 
surance company is not entitled to 
have transferred to him the securi¬ 
ties deposited by company with su¬ 
perintendent of insurance depart¬ 
ment.—People V. Chapman, 64 N.Y. 
557—In ro Guardian Mut. L. Ins. Co., 
13 Hun 115, affirmed 74 N.Y. 617— 
Haggles V. Chapman. 1 Hun 324, af¬ 
firmed 59 N.Y. 163. 

(2) Funds deposited with trust 
company under agreement may not 
be taken by receiver.—In re Home 
Provident Safety Fund Ass’n. 29 N. 
E. 323, 129 N.Y. 288, 41 Am.S.R. 549. 

(3) Where corporation which had 
issued bonds and had deposited col¬ 
lateral with corporation commission 
to secure bond issue became insol¬ 
vent and receiver was appointed,,cor¬ 
poration commission was not vested 
with exclusive authority to liquidate 
such collateral security, but receiv¬ 
er was proper agent for liquidation 
of collateral security for benefit of 
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bondholders.'—Meyers v. Kansas 
State Corporation Commission. 33 P. 
2d 308, 139 Kan. 890. 

(4) A corporation issuing bonds 
under agreement whereby it deposits 
with trustee securities for each 
senes of bonds of face value of 
bonds, with right on surrender of 
any bond to select and withdraw a 
proportional amount of security for 
that series, having paid certain bonds 
before it had made default by sus¬ 
pending payment, and before receiv¬ 
ers were appointed for it, but being 
unable to surrender them before 
such events, receivers, under Gen.St. 
1918 S 6083, representing company, 
thereafter offering to surrender 
them, and making demand, are enti¬ 
tled to receive for gunernl creditors, 
not specilic securities which have 
not depreciated. whili> others have, 
but a dividend proportional with 
holders of other bonds of .scries the 
securities having betm liquidated by 
trustee under order of court, and be¬ 
ing insufficient to pay all bonds in 
full.—Robinson v. Security Trust 
Co., 108 A. 665, 94 Conn. 94. 

18. U.S.—Rock wood v. Foshav, C.C 
A Minn , 66 F.2d 625, certiorari de¬ 
nied 54 set. 440, 291 US 666, 78 
I.. Ed. 1057 and 54 S Ct. 441, 291 U 
S. 666, 78 L.Ed. 1057. 

19. N.Y.—People v. U. S. Law 
I Blank, etc., Co., 53 N.V.S. 852, 24 

Misc. 636, 27 N.Y.Civ Proc. 351. 
20 l U.S.—Commerce ’Trust Co. v. 

Woodbury, C.C.A.Mo., 77 F.2d 478, 

[ modifying, D.C., Woodbury v. 
Pickering Lumber Co, 10 F Supp. 
761, and certiorari denied Wood¬ 
bury v. Commerce Trust Co., 56 S. 
Ct. 134, 296 U.S. 614, 80 L.Ed. 435 
—Button V. Cities Fuel & I*ower 
Co., C.C.A.Va., 300 F. 280, certiora¬ 
ri denied Cities Fuel & Power (’»> 
V. Button, 45 S Ct. 99, 266 U.S. 619, 
69 L Ed. 471. 

81. N.y.—TVople V. Lowther, 273 N. 

y.S. 669. 241 App.Div. 624. 

Property derived by franduleat prao- 
tloes 

(1) Under Martin Act, General 
Business Law § 363-a, providing that 
in any action brought by attorney 
general, court may appoint a receiv¬ 
er of any and all property “derived 
by the defendant or defendants or 
any of them by means of any such 
fraudulent practices, including also 
all property with which such prop- 
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The receiver of a corporation is not a purchaser 
for valuc.22 Such receiver acquires the rights and 
property of the corporation in the same plight and 
condition and subject to the same equities as they 
were held by the corporation.23 He succeeds to 
such right, title, and interest in the property as the 
corporation for which he was appointed receiver 
had at the time the appointment was made.^^ 

Property beyond jurisdiction. The rule stated in 
the C.J.S. title Receivers § 108, also 53 CJ. p 99 
notes 14, 15, that a receiver has no right to the pos¬ 


session of property beyond the territorial limits of 
the court appointing him, applies to a receiver of a 
corporation.25 However, when the statutes of the 
state under whose law the corporation is created 
vest title to all of the property of the corporation 
in the receiver, he is entitled, it has been held, to 
possession wherever the property is situated.^® 

Title retained by seller. Where title to personal 
property has not passed to the corporation under 
the rules staled in the C.J.S. title Sales § 245 et 
seq, also 55 C.J. p 529 note 38 et seq, the receiver 


erty has boon mlnerled if such prop¬ 
erty cannot be idenllfled in kind lic- 
cau.so of such comminglini?, loKothcr 
with any or all books of account and 
papers relating to the same," re¬ 
ceiver may not take possession of 
property not derived from fraudu¬ 
lent practices where there is no proof 
that such property is commingled 
with properly fraudulently obtained 
—People V liowlher, 273 N.Y.S 669, 
241 App.Div. 524. 

(2) A rocfi\'*r appointed not ns 
general receiver under (leneral Cor¬ 
poration Law but as receiver pursu¬ 
ant to Martin Act with consent ot 
corporation to take title to as.'^ets de¬ 
rived through fraudulent pructices 
in sale of securities was not entitled 
to maintain action with corporation 
for breach of contra<'l or in quantum 
meruit in absence of allegation that 
causes of action sued on related to 
fraudulent practicc.s in sale of se- 
«'uriliea or that assets were com¬ 
mingled with property so obtained, 
notwithstanding entry of order, as¬ 
sented to by corporation, specihcally 
authorizing the nc-t ion — Hums v. 
Maguire, 8 N Y.,S 2d .313. App 

Div. 552. affirmed 21 N E Ld 203 

22. (la.—Nix V Kills, 45 S K. 404, 
118 tla. 245. 98 Am S U 111. 

Iowa.—Silver w W'jckfleld Farms, 
227 N.W. 97. 209 Iowa 856. 

23. U.S—Chapman v First Nat. 
Bank. D C Wa.sh., 37 F.2d 105. 

Del.—McCilinn v Wilson Dine, 174 
A. 365, 20 DclCh 315 
Iowa— Silver v. Wnkfield Farms, 
227 N.W. 97. 209 Iowa 856. 

La.—In re Bryee Cash Store, 124 So. 

544, 12 La.App. 365. 

N.J.—Van Wagoner v. Paterson Gas¬ 
light Co., 23 N J Law 283. 

Tex.—Texas Co. v. Kent, Civ.App., 60 
S.W.2d 857, error dismissed. 

Vt.—City of Montpelier v. National 
Surety Co., 122 A. 484, 97 Vt. Ill, 
83 A.L.R. 489. 

Duty to contest Uene 

If corporation is insolvent, receiv¬ 
er should attack all liens that are 
fatally defective.—Fildew v. Slook- 
ard, 239 N.W. 868, 256 Mich. 494. 

19 C.J.S.-78 


Foilnra to have mortgaged leajiee 
discharged from receiver’s ens- 
tody 

Fact that holder of mortgage on 
oil leases, on appointment of receiv¬ 
er for corporation which owned leas¬ 
es, did not have mortgage leases dis¬ 
charged from custody of receiver, 
nor sell leases under power contain¬ 
ed m mortgage, was held not forfei¬ 
ture of right to claim compensation 
for net value of oil produced by re¬ 
ceiver —Texas Co v Kent, Tex Civ. 
App., 60 S.W.2d 857. error dismissed 

24, TT S —Merchants* & Manufacstur- 
er.s* Securities Co v. Johnson, C C. 
A Mo, 69 F.2d 940. ceitiornri de¬ 
nied Johnson v. Merchants & Mfrs 
Securities Co.. 55 SCI 8'). 293 IT. 
S. 569. 79 LEd 668—Chen y v. In- 
feull ITtility Inv'e.stment8, I") C Ill , 
58 F.2d 3 022, reversed on other 
grounds. C.C A., Guaranty Trust 
Co. of New York v Fentress, 61 
F2d 329—Clark Car Co v Clark, 
C C.A T*a.. 48 F 2d 169—Northern 

Pac. Ry. Co v Frank Waterhouse 
& Co., DC.Wash., 279 F 750 
Ark—Sutton v. McClain, 99 S.W.2d 
236, 193 Ark. 49 

Del.—Denney v’. Wilmington Ice & 
Coal Co.. 128 A. 123, 14 Del Ch. 352 
—Jame.s Bradford Co v United 
Leather Co., 97 A 622, 11 Del.Ch. 
46. 

Ind—Martin v. Forrey, 193 N.E. 679, 
100 Ind App. 871—Louden v. B. F. 
Goodrich Ct)., App.. 185 N.E. 669. 
Me.—Cooper v. Fidelity Trust Co., 
170 A. 726, 132 Me. 260. 

Mich.—Fildew v. Stoekard, 239 N.W. 
868, 256 Mich 494. 

Mo —Parsons v. Third Nat. Co., 
App., 124 S.W.2d 630. 

Neb.—Torgeson v. Department of 
Trade and Commerce of Nebraska, 
264 N.W. 735, 127 Neb. 38. 

N.H.— Bellows Falls Trust Co. v. 
American Mineral Products Co., 3 
A.2d 98. 

N.C —Teugue v. Teague Furniture 
Co., 161 S.E. 530, 201 N.C. SOS- 
General Motors Acceptance Corpo¬ 
ration v. Mayberry, 142 S E. 767, 
195 N.C. 508—Seminole Phosphate 
Co. V. Johnson. 124 S.E. 869, 188 N. 
C. 419. 


Okl.—Harn v. Smith, 204 P. 642, 85 
Okl. 137. 

S.C.—In re American Slicing Mach. 
Co., 118 SE 303, 125 SC. 214— 
Steele v Singletary, 110 S.E. 833. 
120 S C 332. 

Wash--^Bank of California Nat 
Ass'n v. Clear Lake Lumber Co., 
264 P. 705, 146 Wash. 643—Waples 
v. Sergeant, 206 P. 946, 120 Wash. 
63—Kidder v. Beavers, 74 P. 819. 
33 Wa.sh. 635 
14a C J p 992 note 90. 

Effect of appointment of receiver on 
liens of corporation see supra ? 
1498. 

Extent of interest acquired by trus¬ 
tee in bankruptcy see Bankruptcy 
§ 199. 

25. U S.—Chapman v. First Nat. 
Bank. D C Wash, 37 F.2d 106— 
Lion Bonding Sc Surety Co. v. 
Karatz, ('C A.Minn., 280 F. 632, 
certiorari granted 43 S Ct. 90, 260 
U S 713, 67 L Ed 477. 

Property of insurance company In 
several states 

Judicial Code § 56, Comp.St. § 

1038, giving receiver control of land, 
or other properly of fixed character 
which Ill's within different states in 
same judicial circuit, relates to cases 
where fixed property is unit extend¬ 
ing into several states, like inter¬ 
state railroads, and does not apply 
where receiver is appointed for for¬ 
eign insurance company in state 
where its assets are money and cred¬ 
its. so as to give such juiisdiction 
possession of assets of corporation 
in its home state, which was in 
same circuit —Lion Bonding & Sure¬ 
ty Co. V. Karatz, 43 S Ct 480, 262 
US 77. 67 LEd. 871. reversing, C.C. 
A Minn., 281 F. 1021, and, C.C.A.Neb., 
Hertz v. Lion Bonding & Surety Co., 
280 F 640, appeal dismissed 43 S.Ct. 
90. 260 U.S. 696, 67 L.Ed 468 and 
motion denied 43 S.Ct. 641, 262 U.S. 
640, 67 L.Ed. 1151, and 43 S.Ct. 701. 
262 U.S. 733, 67 L.Ed 1206. 
Receivers of foreign corporation see 
infra fiS 1888-1892. 

26. U.S. — Lion Bonding &. Surety 
Co. V. Karatz, C C.A Minn., 280 P. 
532, certiorari granted 43 S.Ct. 90. 
260 U.S. 713, 67 L.Ed. 477. 
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§ 1506 

is without any right to the property as successor to 

the corporation.27 

Where the title to personalty is reserved by the 
seller under a conditional sales contract, the receiv¬ 
er of the corporate buyer ordinarily takes subject to 
the rights of the conditional seller,28 but, as is ob¬ 
served in § 1516 hereinafter, if the reservation of 
title is ineffectual as against the creditors of the 
corporation, it is invalid as against the receiver, and 
he may repudiate the transaction. Moreover, in 
some jurisdictions, while the receiver appointed for 
a solvent corporation has no greater rights as 
against the conditional seller than are possessed by 
the corporation,29 the receiver of an insolvent cor¬ 
poration has the rights of levying or attaching cred¬ 
itors and takes title as against the conditional sell- 
er.88 

§ 1507. Collection of Assets 

a. In general 

b. Investigations to ascertain assets 

a. In General 

Thtt receiver of « eorporatlon ordinarily has the right 
to collect and reduce the corporate aatete to poMoaeion. 

Under the rules stated in the CJ.S. title Receiv¬ 
ers § 164, also 53 C.J. p 146 note 23 et seq, and 
sometimes by reason of express statutory enact¬ 
ment, it is generally held to be the right and duty 
of the receiver of a corporation, rather than the 
right of creditors, sec § 1500 supra, to collect and 
reduce the corporate assets to possession.^! The 


19 C.J,a 

receiver should not be enjoined from performing 
this legal duty.** 

For the purpose of collecting the assets the re¬ 
ceiver may, it has been stated, bring and maintain 
all necessary suits.** Such suits may be maintained 
at any time within the period of the statute of limi¬ 
tations.*^ If the receiver declines to institute an 
action to recover assets, the court, on demand of 
creditors and stockholders, and in its discretion, 
may order the receiver to bring the action.** 

However, where the corporation was not in the 
actual or constructive possession of the property 
in dispute, the receiver by his appointment takes no 
greater right than the right to acquire possession in 
one of the methods which might have been pursued 
by the corporation itself had a receiver not been 
appointed.** Furthermore, an accounting will not 
be granted a receiver where there is neither prece¬ 
dent for the award of the relief asked, nor any 
principle of law on which to rest it.*^ 

In the absence of statutory authorization, the re¬ 
ceiver of a corporation ordinarily is without any 
right to collect assets belonging exclusively to cred¬ 
itors.** For example, as § 1513 infra discloses, the 
receiver usually is without authority to enforce 
statutory liabilities in favor of creditors against di¬ 
rectors and officers of the corporation. 

b. InvestigationB to Ascertain Assets 

Whers permitted by etetute, e receiver of a corpora¬ 
tion may send for persons and papers and examine wit¬ 
nesses, or, for such purposes, may apply for an order of 
court or for a warrant. 


CORPOBATIOITB 


27. N.J.—Rledin^er v. Mack Mach. 
Co. of Harrison, 176 A. 790, 117 
N.J.Hq. 834. 

Pa.—Shipler v. New Castle Paper 
Products Corp., 148 A. 182, 298 Pa. 
412. 

aa. Del.—Delaware Trust Co. v. 
Elder & Co., 112 A. 370, 12 Del.Ch. 
263. 

Okl.—Smith & Furbush Mach. Co. 

V. Huyeke, 177 P. 919, 72 Okl. 30. 
Effect of receivership on contracts 
of corporation see supra fi 1496. 

89. Pa.—John Deer Plow Co. v. 
Hershey, 134 A. 490. 287 Pa. 92— 
Sullivan Machinery Co. v. Grifflth, 
94 Pa.Super. 207. 

aO. Pa.—Sullivan Machinery Co. v. 
Griffith. 144 A. 421, 294 Pa. 422, 61 
A.L.R. 974—Duplex Printing Press 
Co. v. Clipper Pub. Co., 62 A. 841, 
213 Pa. 207—Sullivan Machinery 
Co. v. Griffith, 99 Pa.Super. 689— 
Sullivan Machinery Co. v. Griffith, 
94 Pa.Super. 207. 

31. U.S.—Reasan v. Midland Pack¬ 


ing Co., D.C.Iowa, 298 P. 600, af¬ 
firmed. C.C.A.. 8 F.2d 954. 

Iowa.—State v. Dee Moines Union 
Stock Yards Co., 197 N.W. 1909, 
197 Iowa 987, 35 A.L..R. 487. 
Mich.—Simons v. Groesbock, 266 N. 

W. 496, 268 Mich 495. 

Mo.—State ex rel. Bromschwiff v. 
Hartman, 300 S.W. 1054, 221 Mo. 
215. 

N.C.—Dunn v. Johnson, 20 S.E. 890, 
116 N.C. 249. 

Pa.—M. H. McCloskey, Jr., Inc. v. 
North Penn Bank, 118 A. 871, 270 
Pa. 284. 

R.I.—Jarret Bros. Co. v. Carroll 
Worsted Mills, 184 A. 567, 61 R.I. 
214. 

Tenn.—Torbeit v. Jones, 86 S.W.2d 
898, 19 Tenn.App. 807. 

14a C.J. p 985 note 94-p 993 note 
96. 

Collection of assets on dissolution of 
corporation see infra 6 1769. 

SSL Mich.—Simons v. Groesbeck, 
266 N.W. 496, 268 Mich. 496. 

88. N.T.—Osgood v. lAytin, 48 
Barb. 463. 


Bssnlting tmst la property 

Where corporation receiver proved 
that stockholder took title in his 
own name for benefit of corporation 
which paid consideration, he was en¬ 
titled to recover land in action of 
trespass to try title.—Texas Rice 
Land Co. v. Langham, Tex.Civ.App., 
193 S.W. 478, error refused. 
Necessity for leave to sue see in¬ 
fra 9 1527. 

34. Wash.—Ronald v. Schoenfeld, 
162 P. 48, 94 Wash. 238. 

35. N.C.—Ham v. Norwood, 147 S.E. 
291, 196 N.C. 762. 

38. Wash.—Kidder v. Beavers, 74 P. 
819, 33 Wash. 636. 

37. N.J.—^Earle v. American Sugar 
Refining Co., 71 A. ^91, 74 N.J. 
Eq. 751. 

38. U.S.—Rockwood v. Foshay, O. 
C.A.Minn., 66 F.2d 626, certiorari 
denied 64 S.Ct. 440, 291 U.S. 666, 78 
L.Ed. 1067, and 54 S.Ct 441, 291 
U.S. 666. 72 L.Bd. 1067. 
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Where the statute so provides the receiver of a 
corporation may send for persons and papers and 
examine witnesses or obtain an order for such pur- 
pose.39 Such statutes have bceh held to be consti¬ 
tutional.^® 

The purpose of such statutes is to provide for a 
speedy and efficient examination into the affairs of 
the corporation, so that its assets may be speedily 
determined and realized and its liabilities ascer¬ 
tained, to the end that the corporate affairs may 
be speedily wound up and its assets distributed.^^ 
The statutes are remedial ,^2 and should be con¬ 
strued libcrally.<2 

Such persons as are embraced within the statute 
may be summoned by the receiver,^^ and such pa¬ 
pers may be requested as the statute intends.^® 

In the absence of a statutory direction, the use 
of a subpoena as process has been approved where 
the proceedings is in a court of equity,^® but where 
the statute so directs, the witnesses are summoned 
by an order of court on application duly made.^^ 


To be effectual, service of the subpoena or other 
process to appear must be served within the state.^2 

The receiver should be allowed at least the lati¬ 
tude permitted in connection with a subpoena duces 
tecum.^2 Where the receiver examines witnesses 
in accordance with the statute, he may exclude from 
the room any person to be examined.®® In the ab¬ 
sence of a provision in the statute, persons, whether 
interested or not, have no right to copies of the tes¬ 
timony taken.® 1 

For failure to obey the subpoena or other process, 
the guilty party may be adjudged in contempt,®2 but 
if service of the subpoena or notice is made on a 
witness outside of the state, he may not be punished 
for contempt for failure to appear.®® 

Issuance of warrant. Pursuant to statutory au¬ 
thorization, a receiver of a corporation may apply 
for a warrant for the examination of any person 
who, there is good reason to believe, has embezzled 
or concealed part of the estate of an insolvent, or 
any person who can testify concerning the conceal¬ 
ment or embezzlement thereof.®^ Statutes author- 


89. N.J.—Smith V. Trrnton. Dela¬ 
ware Falls Co., 4 N.J.Eq. 606. 
N.Y.—IMatt V. New York & S. B. R, 
Co, 71 NY.S. 913, 63 App Dlv. 401, 
reversed on other grounds 63 N R 
532, 170 N.Y. 461. reargument de¬ 
nied 64 N.R 1125, 171 N.Y. 677— 
Smith V. Russo-Astatic Bank, 10 N. 
Y.S.2d 10. 170 Misc. 408. 

40u N.J.—Conover v. West Jersey 
Mortg. Co., 99 A. 604, 87 N.J.Eq. 
16. 

41. N.J.—Snegon v. Consolidated In¬ 
demnity & Insurance Co., 176 A. 
785. 117 N.J.Eq. 325. 

N.Y.—Smith V. Rus.‘o-A static Bank, 
10 N.Y.S.2d 10, 170 Misc. 408. 
Purpose of proceeding is to in¬ 
form receiver of affairs of insolvent 
corporation so that he may better 
discharge his duties in way of bring¬ 
ing or defending suits, or otherwi.se. 
—Conover v. West Jersey Mortg. Co., 
99 A. 604, 87 N.J.Eq. 16. 

48. N.J.—Snegon v. Consolidated 

Indemnity 4k Insurance Co., 176 A. 

785, 117 N.J.Eq. 325. 

43. N.J.—Snegon v. Consolidated In¬ 
demnity 4k Insurance Co., supra. 
N.Y.—Smith V. Russo-Asiatic Bank, 
10 N.Y.S.2d 10, 170 Misc. 408. 
flo far as prooeadlngs are iaqnlsi- 
torlal, they must be confined within 
defined limitations.—Smith v. Russo- 
Asiatic Bank, supra. 

4M> N J.—Snegon v. Consolidated In¬ 
demnity 4k Insurance Co.i 176 A. 

786, 117 N.J.Eq. 326. 
psrsoiL*' 

It has been stated that receiver, 
under such statutes, may summon 


“any person,** and creditor, having a 
right to such disclosure on proper 
application for that purpose to re¬ 
ceivers, cannot himself file bill to 
settle validity and priority of claims 
on property of company.—Smith v. 
Trenton Delaware Falls Co., 4 N.J. 
Bq. 606.—See Conover v. West Jer¬ 
sey Mortg. Co., 99 A. 604, 87 N.J. 
Eq. 16. 

Other eorporatlott 

The receiver may subpoena records 
in possession of another corporation 
where such records relate to assets 
of Insolvent corporation.—Snegon v. 
Consolidated Indemnity 4k Insurance 
Co., 175 A. 785, 117 N.J.Eq. 326. 

Word *4aclading,'’ used la statute 
authorizing receiver of insolvent cor¬ 
poration to examine any persons, in¬ 
cluding creditors and claimants, etc., 
was not intended to cut down or lim¬ 
it classification to which It applies 
but to amplify it.—Snegon v. Con¬ 
solidated Indemnity 4k Insurance Co., 
supra. 

45. N.J.—Snegon v. Consolidated 

Indemnity 4k Insurance Co., supra. 
Books aad records 

Term **papers’* within statute au¬ 
thorizing receiver of Insolvent corpo¬ 
ration to send for persons and papers 
for examination, does not mean only 
separate sheets, or separate instru¬ 
ments or documents, but includes 
books and records.—Snegon v. Con¬ 
solidated Indemnity 4k Insurance Co., 
supra. 

Zf desired dooumeats ace aot pro. 
daoed on request as examination pro¬ 
ceeds, then application may be made 
to clerk to compel their production 
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by order rather than by subpeena 
duces tecum, and each document, the 
production of which is desired, need 
not be enumerated and described 
but production of documents may 
be compelled by a direction generally 
describing them.—Smith v. Russo- 
Asiatic Bank. 10 N.Y.S.2d 10, 170 
'Misc. 408. 

4& N.J.—Snegon v. Consolidated 
Indemnity & Insurance Co., 175 
A. 785, 117 N.J.Eq. 325. 

47. N.Y.—Smith v. Russo-Asiatic 
Bank, 10 N.Y.S.2d 10, 170 Misc. 408. 

48. N.J.—Fidelity, etc., Co. v. Mac- 
Afee Co., 66 A. 879. 72 N.J.Eq. 
279. 

49. N Y.—Smith v. Russo-Asiatic 
Bank. 10 N.Y.S.2d 10. 170 Misc. 
408. 

50. N.J.—Conover v. West Jersey 
Mortg. Co., 99 A. 604. 87 N.J.Eq. 
16. 

51. N.J.—Conover v. West Jersey 
Mortg. Co., supra. 

58. N.J.—Snegon v. Consolidated 
Indemnity 4k Insurance Co.. 176 
A. 785, 117 N.J.Eq. 326. 

53. N.J.—Fidelity, etc., Co. v. Mac- 
Afee Co., 65 A. 879, 72 N.J, 279. 

54. N.Y.—Noble v. Ilalliday. 1 N.Y. 
330, reversing Halliday v. Noble. 1 
Barb. 137. 

Zn New York, a subsequent stat¬ 
ute, General Corporation Law, S 170. 
provides that on proper application 
by receiver to supreme court, at 
special term, the court shall make 
order requiring appearance of per¬ 
sons for examination.—Smith v. Rus- 



§ 1507 


CORPORATIONS 


19 O.J.S, 


izing the issuance of the warrant have been held to 
be constitutional.^® 

The object of such statutes is to render more ef¬ 
fectual the proceedings which may be taken by the 
receiver for the recovery of corporate assets.®® 
The proceeding is a special one within the meaning 
of a statute authorizing a temporary receiver to 
maintain a special proceeding for the purpose of 
collecting, receiving, and preserving the corporate 

property.®^ 

The warrant has been issued against the presi¬ 
dent of an insolvent corporation who, the receiver 
had reason to believe, had fraudulently transferred 
corporate assets to another corporation of which he 
was a member,®® and against a person having prop¬ 
erty in his possession as administrator.®® 

Application for the issuance of the warrant must 
be made in the manner directed by the statute.®® 
The application must state the facts necessary to 
show that the warrant is authorized by the state of 
the case.®^ The affidavit of the receiver must show 
the facts required by the statute.®® However it has 
been held to be sufficient for the receiver who ap¬ 
plies for the warrant to state the facts on informa¬ 
tion and belief.®® 

A general statute, requiring notice of motions or 
other applications in any action for the dissolution 
of a corporation or a distribution of its assets to be 
served on the attorney general, is applicable and 


necessitates service on the attorney general of a 
copy of the application for the warrant,®^ and a 
warrant granted without a compliance with this re¬ 
quirement will be vacated on motion.®® 

§ 1508. Enforcement of Stockholders’ Liabil¬ 
ities 

The rights and liabilities of stockholders are dis¬ 
cussed in §§ 475-714 supra, and in §§ 1509-1511 fol¬ 
lowing is considered the right of the receiver of a 
corporation to enforce the stockholders' liability on 
unpaid stock subscriptions and their stipcraddcd lia¬ 
bility as created by the charter of the corporation 
or by statutory or constitutional enaclmcnts. 

Examine Pocket Parts for later cases. 

§ 1509. -Unpaid Stock Subscriptions 

Ordinarily, the receiver of a corporation may enforce 
the stockholder!* liability on unpaid stock subscriptions. 

As is explained in § 584 supra, the liability of 
stockholders of a corporation to or for the benefit 
of creditors of the corporation in case of its insol¬ 
vency to the extent of the amount unpaid on their 
subscriptions or shares is ordinarily regarded as an 
asset of the corporation to be administered for the 
benefit of its creditors. As representing the corpo¬ 
ration,®® the receiver is. under direction of the 
court,®*^ ordinarily entitled to sue to enforce such 
liability.®^ The direction of the court in this re- 


so-Aslatic Bank, 10 N Y.S.2d 10. 170 
Misc. 408. 

5& N.Y.—In re Stonebridge, 13 N. 
Y.S. 770, affirmed 28 N.B. 253, 128 
N.Y. 618 

56. N.Y.—In re Stonebndge, supra. 

Bnbatitnte for liill of dlsoovary in 
sanity 

N.Y.—Noble v. Ilalliday. 1 N.Y. 330, 
revrr.sing Ilalliday v. Nol)le, 1 
Barb 137. 

14a C J. p 993 note 13. 

57. N.Y.—Ui<*h v. Sargent Granite 

Co., 30 N.Y.S. 139, 23 N.Y.Civ. 

Proc. 359. 

68. N.Y.—In re Stonebndge, 13 N. 
Y.S. 770, affirmed 28 N.E. 253, 128 
N.Y. 618. 

59. N.Y.—Noble v. Halliday, 1 N.Y. 
330, reversing Halliday v. Noble, 1 
Barb. 137. 

eo. N.Y.—In re Vanamee, 8 N.Y.S. 
219, affirmed 119 N.Y. 646, 23 N.K. 
1149. 

61. N.Y.—Halliday v. Noble, 1 Barb. 
137, reversed on other grounds 
Noble V. Halliday, 1 N.Y. 330. 

Facts held snfieisBt to anthoxlse 
warrant 

N.Y.—In re Stonebridge, 13 N.Y.S. 


770, affirmed 28 N.E. 253, 128 N. 
Y. 618. 

14a C.J. p 994 note 20 [a]. 

68. N.Y.—In re Vanamee, 8 N Y S. 
219, affirmed 119 N.Y. 646, 23 N. 
E. 1149. 

63. N.Y.—Noble v. Halliday. 1 N. 
Y. 330. 

04. N Y.—In re Vonamee, 8 N.Y.S 
219, affirmed, 23 N E. 1149, 119 N Y. 
646. 

65. N.Y.—In re Stonebndge, 10 N. 

Y.S 727, 57 Hun 441. 

66^ Mo.—Strong v. Crancer, 76 S. 

W.2d 38.3, 335 Mo. 1209. 

Receiver aa representative of corpo¬ 
ration see supra § 1505. 

Highl of corporation to enforce un¬ 
paid stock subscriptions see supra 
SS 302, 367, 373. 

67. Mo.—Hodde v. Hahn, 222 S.W. 
799, 283 Mo. 320—Berry v. Rood, 
'67 S.W. 644, 168 Mo. 316* 

Whether facta Justify effort by 
suit to recover alleged stock sub¬ 
scriptions is primarily for court In 
which railroad receivership Is pend¬ 
ing.—HarlfoPd-Connecticut Trust 

Co. V. Doherty. C.C.A.Ohlo, 286 F. 
926. 

0a U.S.—Reagan v. Midland Pack- 
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mg Co., C.C.A.Iowa, 8 F.2d 954, 956, 
citing Corpus Juris, and affirming, 
DC., 298 P. 500—Hartfc>rd-t\>nnec- 
ticiit Trust (k». v. Doherty. C.C.A. 
Ohio, 286 F. 926. 

Ala.—Stevens v. Hopson, 110 So. 147, 
215 Ala. 261. 

Conn.—Beach v. Beach Hotel C^orpo- 
ratiim, 168 A. 78."i. 117 Conn 415 
Del —Cooper v. Eastern Horse & 
Mule Co., 110 A. 666, 12 Del Ch 
210 . 

D.C.—Harman v llimes, 77 F.2d 375, 
64 App.nc. 252 

Ga.—Brooke v. Kennedy, 158 S.E. 4, 
172 Ga. 461 See Augusta Com¬ 
mercial Bank v. Warthen, 47 S.E. 
536. 119 Ga. 990. 

Ind.—Valhalla Memorial Park Co. 
V. X.<owery, 199 N.B. 247, 209 Ind. 
423. 

Iowa.—State v. Associated Packing 
Co., 227 N.W. 627, 210 Iowa 754, 71 
A.L.R. 91. 

La.—Barnes v. La Cour, 8 La.App. 
533. 

Mo.—Strong v. Crancer, 76 S.W.2d 
383, 386, 335 Mo. 1209, citing 

Oorpas Juris—Strong v. Frerichs, 
App., 116 S.W.2d 633. 

Ohio.—Bracken v. Stuart, 168 N.E. 

149, 32 Ohio App. 399. 

Tex.—Mitchell v. Porter, Civ.App., 
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spect has been held to be within the general equity 
jurisdiction of the court.®® However, where the 
corporation is without authority to sue to enforce 
unpaid stock subscriptions, the receiver as a repre¬ 
sentative of the corporation, may not sue.^® Fur¬ 
thermore, where a stock subscription is properly 
canceled while the corporation is solvent, the re¬ 
ceiver may not enforce any liability.?! In addition. 


it has been held that the receiver may not recover 
on behalf of creditors who, as stockholders, had 
knowledge that the stock was not fully paid and ac¬ 
cordingly were not misled.?® 

An action by the receiver to collect unpaid stock 
subscriptions is maintainable when expressly au¬ 
thorized by statute.?® Under such statutes the right 


194 S.W. 981, reversed on other 

firrounds, Com.App., 223 S.W. 197. 
Wash.—Electromatlc Cooling Co. v. 

Milne-Ryan-Gibson. Inc., 294 P. 

1118, 160 Wash. 320. 

Wis.—See Cullen v. Abbott, 229 N.W. 

85. 201 WIs. 255. 

14a i'.J. p 994 note 24. 

Assessment prior to receivership 

(1) Where assessment has been 
made prior to receivership, debt 
comes to receiver as asset of corpo¬ 
ration for which he may sue. 

Minn.—Dnsting v. Ankeny, 66 N.W. 

2G6. 64 Minn. 13.3 

Neb—Wyman v. Williams. 74 N.W. 

48. 53 Neb. 670, 73 N.W. 286, 62 

Neb 833 

N.Y.—Thomas v. Whallon, 31 Barb. 

172 

(2) The receiver is entitled to col¬ 
lect an unpaid subscription a.sse‘ss- 
ment levied before receivership, irre¬ 
spective of amount needed to pay 
corporate debts—Elliott v. Foster, 
269 P. 716, 145 Wash. 247. 

(3) Court’s approval was not re¬ 
quired for bringing receiver's suit 
to collect assessmeni placed on cor¬ 
poration stoc'k prior to receivership. 
—Elliott v. Foster, supra. 

ITatnre of right 

It IS said that general rule that 
receiver of debtor cannot have, nor 
be made to have, any right of ac¬ 
tion not vested in debtor, is subject 
to exceptions, that one is >^here re¬ 
ceiver may maintain suit to set 
aside fraudulent conveyance, and 
another where receiver of insolvent 
corporation may sue stockholders; 
but that the first instance is a real 
exception, and the second is, in 
truth, no more than an apparent one, 
for corporation and its stockholders 
are distinct beings, in legal con¬ 
templation, so that receiver of cor¬ 
poration who suc*s stockholder does 
not in reality sue debtor whose es¬ 
tate he represents.—State v. Sulli¬ 
van. 21 N.E. 1093, 22 N.E. 325. 120 
Ind. 197. 

Coasideratlon not rsoalved 

If certifleates of stock are.issued 
as for property purchased, which 
was not purchased in fact, receiver 
of corporation, on its insolvency, 
may recover from such stockholders 
the amounts unpaid on shares neces¬ 
sary for payment of debts, and it is 
not necessary first to file independ¬ 
ent bill to set aside supposed cqn- 


tract evidenced by words “issued for 
property purchased" stamped on cer¬ 
tificates.—Easton Nat. Bank v. 
Amoric.an Brick, etc. Co., 64 A. 1096, 
70 N.J.Eq. 722. 

Corporation’s agreement with 
stock snhBorlher to credit cash paid 
for stock by others on former's sub¬ 
scription was not binding on cor¬ 
poration’s receiver, corporation’s 
creditors being entitled to rely on 
such subscription as part of corpora¬ 
tion’s capital assets—Beach v. 
Beach Hotel Corporation, 168 A. 785, 
117 Conn. 446. 

Bffect of statnte allowing creditor’s 
suit 

General Corporation Law, 22 Del.L. 
c 394 fi 20. providing that stockhold¬ 
ers’ liability for unpaid subscrip¬ 
tions may be enforced as provided 
for in $ 49, which section provides 
for creditor’s action at law or bill 
in chancery, does not make such 
remedies exclusive, and such liabili¬ 
ty may be enforced by receivers in 
insolvency.—Du Pont v. Ball, 106 A 
39. 11 Del.Ch 430, 7 A.L.H 965, modi¬ 
fying John W. Cooney Co. v. Arling¬ 
ton H<^el Co., 101 A. 879, 11 Del. 
Ch. 286. 

PoBsihla illBgality of part of ob- 
ligationa coming into hands of re¬ 
ceiver of corporation will not pre¬ 
vent collection of remainder, where 
they are severable and creditors have 
nothing to do with illegality com¬ 
plained of.—Brooke v. Kennedy, 158 
S.E 4, 172 Go. 461. 

FnrehaBo of stook with property 
overvalued 

(1) Completed transactions be¬ 
tween corporation and stock sub¬ 
scribers in some jurisdictions are 
held to be unassailable by receiver 
of corporation as representative of 
corporation unless impeached for 
fraud or ultra vires, see supra § 591, 
and an action at Jaw may not be 
maintained by such receiver against 
stock subscribers to recover differ¬ 
ence between alleged actual value of 
property given to con>oration in pay¬ 
ment of subscriptions and amount of 
subscriptions, in absence of fraud 
and where property, although over¬ 
valued. was such as corporation re¬ 
quired for purposes of its legitimate 
business.—Coffin v. Ransdell, 11 N.E. 
20, 110 Ind. 417. 

(2) But where subscriber pays for 
his stock with property, in a Juris¬ 
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diction where the "true value rule" 
prevails, see supra S 591, receiver of 
corporation may recover difference 
between value of property and 
amount for which it was taken for 
the stock—Berry v. Rood, 62 S.W. 
644. 16S Mo. 316. 

(3) Where receivers arc appointed 
for insolvent corporation, under or¬ 
der of court of chancery, with au¬ 
thority to collect unpaid installments 
from stockholders, sueh receivers 
possess powers which are given bv 
charter of corporation to directors, 
in such cases, both a.s to time ol 
payment and amounts to lie called in 
—Hall v. U. S. Insurance Co., 5 Gill 
Md. 484. 

Beoeivsr of particnlar corporate 
property, Involving relief as to such 
property, management and control of 
corporate affairs by its ofllceis being 
uninterrupted except as to paiticula- 
property in receiver’s hands, as dis¬ 
tinguished from receiver of corpora¬ 
tion in suit contemplating adminis¬ 
tration of corporate assents and dis¬ 
tribution in payment of corporate 
creditors, is not proper party to en¬ 
force payment of stoi'k subscrip¬ 
tions—Lea V. Iron Bell Mercantile 
Co., 24 So. 28, 119 Ala 271 
Defenses to suit see supra jS 681. 
Right of: 

Assignee for benefit of creditors 
see supra § 1421. 

Bank receiver see Banks and 
Banking S 88. 

Creditors on appointment of re¬ 
ceiver see supra ^ 1501. 
Foreign receiver si e supra S 619. 
Receiver on dis.solution of corpo¬ 
ration see mint § 1761. 

Tru.stee in luinkruptcy see Bank¬ 
ruptcy § 337. 

69. Mo—Berry v. Rood, 67 S W. 644, 
168 Mo. 316. 

70. Ky.—James v Bosworth, 2 S. 
W.2d 1075, 223 Ky 1. 

Wash—Alurphy \'. Panton, 165 P. 
1074, 96 Wash. 637. 

71. Wis.—Schwemer v. FYy, 249 N. 
W. 62. 212 Wis. 88, 90 A.L R 308 

72. Wash.—Connor v. Robinson, 243 
P 849, 137 Wash. 672, affirmed 246 
P. 768, 137 Wash. 672. 

73. Md.—Goldstein v. Leitch, 120 A. 
369, 142 Md 184. 

Minn—Somers v Dawson, 90 N.W. 
119, 86 Minn. 42. 
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of the receirer is supplemental to the right of the 
corporation to enforce paymentJ^ Under statutes, 
however, which are construed, not as creating a lia¬ 
bility to the corporation or for the benefit of all 
creditors, but only in favor of such creditors as 
are within the prescribed conditions, the right to 
enforce the liability does not pass to the receiver 

of the corporation.76 

The authority of the receiver to sue to collect un¬ 
paid stock subscriptions may be conferred by a di¬ 
rection to collect all sums due to the corporation,*^® 
or such subscriptions as are legally liablc,’^'^ or to 
take charge of the whole property of the corpora¬ 
tion,*^® or to sue the debtors of the corporation.^® 

Necessity for existing creditors. According to 
some authorities, the receiver may not sue, or be 
authorized to sue, to collect unpaid stock subscrip¬ 
tions where there are no existing debts against the 
corporation.*® A receiver will not be directed to 
enforce such liability merely to meet a probable fu¬ 
ture obligation on the part of the corporation.*^ 
Furthermore, after the corporate debts have been 
paid by the receiver and the surplus distributed to 
the stockholders, the receiver, in the absence of 
statute, is without authority to maintain an action 


in equity to recover on unpaid stock subscriptions 
in order to equalize the liabilities or losses of the 
stockholders.** 

According to other authorities, however, the right 
of the receiver to recover unpaid stock subscrip¬ 
tions does not depend on the question whether there 
are corporate debts to be satisfied out of the fund 
collected.** 

Conditions precedent. Where a creditor proceeds 
in equity to secure the appointment of a receiver on 
ground of insolvency of the corporation, the ob¬ 
taining of 'a judgment and unsatisfied execution is 
not a condition precedent to the enforcement by the 
receiver of the stockholders’ liability for unpaid 
subscriptions.*® Where the receiver of an insol¬ 
vent company has no assets for the prosecution of 
a disputed claim, and the stockholders of the com¬ 
pany have not asserted the validity of the claim and 
indemnified him against the expenses of a suit, he 
cannot be required to bring suit thereon before the 
court will be authorized to order an assessment on 
the stockholders.** 

Suit by corporation in behalf of receiver, A suit 
by a corporation for the use of its receiver to recov¬ 
er stock subscriptions cannot succeed if the corpo- 


S«oeltr«i* lit* 

**The statute (Q.S.1918, 8 6645) ap¬ 
pears to give any receiver the right 
to enforce the constitutional liabil¬ 
ity of stockholders to creditors. In 
Way v. Barney, 133 N.W. 801, 116 
Minn. 285. 894, 38 L.R.A..N.S., 648. 
Ann.Cas.l913A 719, this section was 
construed to give the right to any 
receiver. The language of the stat¬ 
ute and of the court in the case cit¬ 
ed is broad enough to include a re¬ 
ceiver pendente llte.”—Greenfield v. 
Hill City Land, Loan & Lumber Co., 
170 N.W. 343. 344, 141 Minn. 398. 

74u R.I.—Gelgy Co. v. Wllfllng, 149 
A. 609, 50 K.L 506. 

Bsoelvsr in orsdltor’s suit may sue 
to enforce such liability as part of 
assets subject to satisfaction of 
Judgment of credllor, whom receiv¬ 
er represents in this behalf, although 
he recovers in rjght of corporation. 
—McBryan v. Universal El. Co., 89 
N.W. 683, 130 Mich. Ill, 97 Am.S.R. 
453. 

75w N.Y.—Tucker v. Gilman, 45 Hun 
193, affirmed 24 N.E. 302, 121 N.Y. 
189. 

Order aot eouferriag authority 

The right of creditor of insolvent 
corporation to compel payment by 
stockholders of their unpaid sub¬ 
scriptions does not pass to receiver 
of corporation under order in credi¬ 
tor’s suit appointing him receiver of 
its “property, estate, effects, choses 


in action, books of account and legal 
and equitable interests.**—Tucker v. 
Gilman, 45 Hun 193, 195, affirmed 24 
N.E. 302. 121 N.Y. 189. 

76. Neb,—Wyman v. Williams, 73 
N.W, 285, 52 Neb. 833, 74 N.W. 48, 
53 Neb. 670. 

77. Ga.—Graves v. Denny, 84 S.E. 
187, 15 Ga.App. 718. 

78. Tex.—Showaiter v. Laredo Impr. 
Co., 18 S.W. 491, 83 Tex. 162. 

79. Ga.—Graves v. Denny, 84 S.E. 
187, 15 Ga.App. 718. 

88. Del.—Philips v. Slocomb, 167 A. 

698, 5 W.W.Harr. 462. 

Ga.—Tichenor v. Williams Block 
Pav. Co., 42 S.E. 505, 116 Ga. 303. 
Statutory proTisious 
In some Jurisdictions, this is ef¬ 
fect of statutory provisions regulat¬ 
ing liability of stockholders on un¬ 
paid stock subscriptions where as¬ 
sets of corporation are insufficient 
to satisfy corporate debts and obli¬ 
gations.—Geigy Co. v. Wilding, 149 
A. 609, 50 R.I. 506. 

Stockholders as oredltors 

Persons whose sub.scrlptlon8 to 
stock in corporation were rescinded 
for fraud and misrepresentations by 
agents are creditors of corporation 
within 4 Code art 23 9 66. declaring 
stockholders liable for benefit of 
creditors, and their liability, in case 
of insolvency, is enforceable by re¬ 
ceiver.—Goldstein v. Leitch, 120 A. 
869, 142 Md. 184. 
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Liability of stockholders to creditors 
see supra S 621. 

81. Ga.—Tichenor v. Williams Block 
Pav. Co., 42 SE. 605, 116 Ga. 303. 

82. Del.—Carpenter v. Griffith 
Mortg. Corporation, 172 A. 447, 20 
Del.Ch. 132. 

Iowa.—State v. Des Moines Union 
Stock Yards Co., 197 N.W. 1009. 
197 Iowa 987, 35 A.L.R. 487. 

83. Ohio.—Bracken v. Stuart, 168 N. 
E. 149, 32 Ohio App. 399. 

OoBtributiou amoug stockholders 
'Tf there are no debts of the cor¬ 
poration, the stockholders that paid 
in, when the property realized from 
their stock subscriptions had been 
exhausted, which, if exhausted, 
would pay all the debts of the corpo¬ 
ration, would still bo entitled to 
have the recalcitrant stockholders 
forced to pay in their share, so that 
if there was any fund left it could 
be distributed pro rata amongst all 
the stockholders, including the re¬ 
calcitrant stockholders.”—Bracken v. 
Sluurt, supra. 

Contribution among stockholders sea 
supra SS 708-713. 

84. Del.—Du Pont v. Ball, 106 A. 
39, 11 Del.Ch. 430, 7 A.L.R. 955, 
modifying John W. Cooney Co. v. 
Arlington Hotel Co., 101 A. 879, 11 
Del.Ch. 286. 

88. N.J.—Cumberland Lumber Co. v. 
Clinton Hill Lumber, etc., Co., 64 
A. 450, 64 N.J.Eq. 617. 
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ration has no action independent of the receiver¬ 
ship.** 

Compromise of claims, A receiver should not be 
given discretionary power to compromise with the 
stockholders with regard to the payment of sub¬ 
scriptions *7 particularly where all of the stockhold¬ 
ers are not parties to the decree.®* 

§ 1510. ■ Call or Assessment 

a. In general 

b. Notice to stockholders 

c. Application 

d. Determination of amount 

e. Order for assessment 

f. Allowance of expenses and fees 

g. Notice of, or demand for, payment 

a. In General 

A call or aasotsment ordinarily |a a prerequlslto to 
an action at law by the receiver of a corporation to en¬ 
force unpaid stock subscriptions, but, In equity, auits 
for such purpose have been entertained without a previ¬ 
ous call or assessment. 

As a prerequisite to the maintenance of an action 
at law by a receiver to collect unpaid stock subscrip¬ 
tions, there must have been a call or assessment,®* 


made either by the proper corporate authorities** or 
by the receiver under direction of the court,*i or 
by the court in the proceedings controlling the ap¬ 
pointment of the receiver;** or an order in the na¬ 
ture of a call or assessment should be made as a 
substitute therefor by the court in.which the re¬ 
ceivership proceedings are pending.*® 

An assessment has been held unnecessary, how¬ 
ever, where the deficiency of the corporate assets 
is equal to, or in excess of, the amount of the un¬ 
paid stock.** Moreover, it would seem that where 
the proceeding is in the nature of a general credi¬ 
tors’ suit and a receiver has been appointed, he 
may proceed in equity to enforce the payment of 
stock subscriptions without a previous call or as¬ 
sessment.*® 

b. Notice to Stockholders 

Ordinarily, notice of the proceedings for the assess¬ 
ment of stock need not be given to the stockholders. 

Where the assessment is made by the court in a 
proceeding to which the corporation is a party, the 
stockholders are ordinarily held to be so far rep¬ 
resented by the corporation that notice or service 
of process is unnecessary as to them,*® unless re- 


86. D.C.—Metropolitan Coach Co. v. 

Freund, 42 App.D.C. 283. 

87* 111.—Chandler v. Brown. 77 Ill 
333. 

Compromise and settlement see Infra 
i 1623. 

88. 111.—Chandler v. Brown, supra 

88. Pa.—Schmitt V. Kulamer, 110 
A. 169, 267 Pa. 1. 

14a C J. p 997 note 55. 

Falliire to file order of assessment 
of stock of Insolvent corporation un¬ 
til after action to enforce payment 
was commenced was held not to re¬ 
quire reversal of Jud^jment againsi 
stockholdi'r, where o.dor was on file 
before trial lie^an and there was am¬ 
ple time to commence another action 
had action been dismissed.—Hatlc 
stad V. Anderson, 265 N.W. 50, 196 
Minn. 230. 

Necessity for c'lll or assessment in 
action to enforce stockholders* lia¬ 
bility see supra 4 680. 
go. Mo.—Hannah v. Moberly Bank, 
67 Mo. 678. 

Authority of directors or stockhold¬ 
ers to make assessments see su¬ 
pra 9S 363, 854. 

Necessity of assessment as condition 
to liability of stockholder see su¬ 
pra 8 360. 

81. U.S.—Maxwell v. Akin. C.C.Or.. 
89 F. 178. 

14 C.J. p 639 note 61—14a C.J. p 997 
note 57. 

88. Del.—Carpenter v. Griffith 
Mortg. Corporation. 172 A. 447, 20 


Del.Ch. 132—Shaw v. Lincoln Ho- i 
tel Corporation, 166 A. 199, 18 Bel. | 
Ch. 87. 

14a C.J. p 997 note 58. 

^.djnstmsat of oonfliotlng rights of 
oredltors 

Receiver may proceed with pro¬ 
ceeding for assessment against sub¬ 
scribers, regardless of future neces¬ 
sity to adjust conflicting rights be¬ 
tween creditors.—State v. Associated 
Packing Co., 227 N.W. 627, 210 Iowa 
754, 71 A.L.R. 91. 

Suhsoriptioas aftsr orgaaisatloa of 
oorporatioa 

Subscribers to capital stock of cor¬ 
poration may be assessed by court 
through its receiver after its insol¬ 
vency for unpaid amounts therefor j 
for benefit of creditors, and it is im- I 
material whether subscriptions were 
taken before or after corporation 
was organized.—Carpenter v. Griffith 
Jlortg, Corporation, 172 A. 447, 20 
BelCh. 132. 

That oorporatioa itself mads oall 
on stockholders to pay amounts due 
on shares subscribed for does not, 
after insolvency, prevent court from 
making call or assessment for pro¬ 
tection of creditors.—John W. Coo¬ 
ney Co. V. Arlington Hotel Co., 101 
A. 879. 11 Del.Ch. 286, modified on 
other grounds DuPont v. Ball, 106 A. 
39, 11 Del.Ch. 430, 7 A.L.R. 955. 

83i Ohio.—^Thomas v. Kalbfus, 119 
N.E. 412, 97 Ohio St. 282. 

14a C.J. p 997 note 69. 
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84. Pa.—Rattigan v. Findley, 91 Pa. 
Super. 278. 

14a C.J. p 998 note 60. 

88. U.S.—Hatch v. Dana, Ill., 101 U. 

S. 205, 25 L.Ed. 885. 

14a C.J. p 998 note 61. 

86. Del.—Shaw v. Lincoln Hotel 
Corporation. 156 A. 199, 18 Del. 
Ch. 87. 

Mass.—Butterworth v. Ross, 130 N. 

K. 678, 238 Mass. 279. 

14a C J. p 998 note 62. 

Abortive personal ssrvles on ott- 
esrs of nonresident oorporation de¬ 
fendants sued, by receiver as stock¬ 
holders of domestic corporation may 
well be allowed to stand as notice 
of proposed assessment, but receiv¬ 
er has no cause for complaint if this 
course is not adopted where defend¬ 
ants have already been served with 
notice as directed by order of pub¬ 
lication.—^Apgar v. Altonna Glass 
Co., 113 A. 593. 92 N.J.Eq. 352. 
Conclusiveness of assessment see su¬ 
pra 8 674; infra 8 1510 e. 
Corporation as representative of 
stockholder see supra 8 477. 
liJ^ecessity for notice in action by re¬ 
ceiver to enforce assessment see 
supra 8 685. 

Notice to bank stockholders of as¬ 
sessment see Banks and Banking 
8 92. 

Stockholder as concluded by judg¬ 
ment against corporation see the 
C.J.S. title Judgments 8 794, also 
34 C.J. p 1026 note 16 et seq. 
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quired by statute.®*^ However, in some jurisdic¬ 
tions, when a receiver is appointed for an insol¬ 
vent corporation, it is a condition precedent to his 
right to maintain an action against a stockholder 
for an unpaid subscription that such stockholder 
have notice aqd an opportunity to be heard on the 
validity of claims against the insolvent corpora¬ 
tion.®* 

Superadded liability. In proceedings to enforce 
the superadded statutory liability of stockholders, 
discussed in § 602 et seq supra, personal notification 
and presence of the stockholders are not necessary 
so far as the validity of the determination of the 
amount of liability is concerned,®® unless the pe¬ 
culiar nature of the statute requires it.^ However, 
with reference to statutory requirements, it has 
been stated that the legislative direction is a matter 
of curtesy and propriety and not a necessary act to 
acquire jurisdiction to make the assessment.^ At 
any rate, a stockholder who has been served may 
not resist the application because of the failure to 
notify a nonresident stockholder.® 

Where the statute empowers the court to pre¬ 
scribe the manner of serving the notice, if the court 
so directs, notice by maiH or by publication is suf¬ 
ficient.® Where the statute directs that personal 
service of the notice is to be made and that the no¬ 
tice shall also be published as the court shall order, 


the service by publication is intended only for stock¬ 
holders who cannot be served personally.® 

c. Application 

An application for an order of aseeaament muat be 
made and tried aa the governing atatute dlrecta, but, In 
the abaence of atatute, It haa been held to be proper to 
apply In the Inaolvency cauae or by independent bill. 
The application ahould diaclose facta ahowing the necea* 
alty for an aaaeaament. Defenaea available In an action 
to collect the aaaeaament may not be pleaded. 

In some jurisdictions the application of the re¬ 
ceiver of a corporation for an order for assessment 
of unpaid stock subscriptions is brought in the court 
of equity, and may be made by petition in the in¬ 
solvency cause or by an original bill.^ In a pro¬ 
ceeding by a receiver to assess a superadded liabil¬ 
ity the application is by petition in the cause where 
the statute so directs.* The petition should set out 
the facts showing the necessity for the assessment, 
from which the court can determine judicially the 
amount probably needed to pay the debts of the cor¬ 
poration.® 

On an application by the receiver for an order 
for an assessment of unpaid stock subscriptions, 
stockholders arc not entitled to set uj) defenses 
available in a subsequent action by the receiver to 
enforce the amount of the assessment against 
them.i® Where insolvency proceedings have been 


97. Ill —T.iamar Ins. Co. v. Gulick. 
102 Ill. 41 

14a C J. p 908 note 63. 

96. Wash.—Johnson v. Pheasant 
Pickling Co., 24 r.2d 628. 174 

Wash. 236, rehearing denied and 
amended 27 P.2d 687. 174 Wash. 
236—Rea v. Plslick, 161 P. 256, 87 
Wash. 125—Grady v. Graham, 116 
P. 1008, 64 Wash. 436, 36 L<.R.A.,N. 
S., 177. 

99. U.S.—Bernhelmer v. Converse, 
N.Y., 27 S.Ct. 765, 206 U.S. 616, 61 
. L Kd. 1163. 

14a C J. p 998 note 66. 

1. U.S.—Irvine v Baker, D.C.N’.Y., 
225 F. 834. 

Peath of partner 

Under statutes of Ohio, notice to 
nonresident partnership of assess¬ 
ment on corporate stock owned by it 
was not invalidated by previous 
death of one of partners, proceeding 
being in a sense one in rem.—Irvine 
V. Church, D.C.N.Y., 227 F. 262. 
Snffloianoy of notice 
Where order of assessment of 
stockholders of insolvent corporation 
directed receiver to give notice to 
every stockholder whose name and 
address is known to him copy of or¬ 
der addressed to defendants under 
their firm name at "New York, N. 
Y.,** without street or number, is 


sufficient compliance with order.— 
Hamilton v. Simon, CCN.Y., 178 F. 
130, 133. 

Brrors in notice 

Petition and notice of hearing for 
order of assessment against stock¬ 
holders of insolvent domestic cor¬ 
poration were sufficient to give court 
Jurisdiction to make order of a.s- 
sessment, notwithstanding inadver¬ 
tent mistakes in stating date that 
debts were Incurred, and using word 
"mercantile" instead of "mechanical" 
in describing corporation.—Mutual 
Trust Life Ins. Co. v. Alamoe Real¬ 
ty Co., 265 N.W. 48, 196 Minn. 226. 

Stipulated facte bald to show earv- 
ica of notice of assessments on cor¬ 
poration’s stockholders in substan¬ 
tial compliance with statute.—Saetre 
V. Chandler. C.C.A.Minn., 67 F.2d 951. 
3. Minn.—Kuhlman v. Granite City 
Investing Corporation, 218 N.W. 
885, 174 Minn. 166. 

Jurisdiction of corporation is snf- 
fleiant to Justify hearing on petition 
to levy assessment on stockholders. 
—Kuhlman v. Granite City Invest¬ 
ing Corporation, supra. 

3. Minn.—Kuhlman v. Granite City 
Investing Corporation, supra. 

4. Minn.—Phelps v. Consolidated 
Vermillion & Kxtension Co., 196 N. 
W. 923, 167 Minn. 209. 
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5w Minn.—Hosford v. Cuyuna Min¬ 
neapolis Iron Co., 189 N.W. 1025, 
163 Minn. 186. 

6. Minn.—Merchants’ &. Mfrs.* State 
Bank of Minneapolis by Veigel v. 
I>yste, 217 N.W. 483, 173 Minn 436 
—Merchants’ & Mfrs.’ State Bank 
of Minneapolis by Veigel v. Dyste, 
213 N.W. 560, 171 Minn. 133. 

7. K J.—Bryson v. Conlen, 144 A. 
723, 104 N J Eq. 180. 

8. N J.—See v'. Heppenheimer, 36 A 
966, 55 N J Rq. 240. affirmed 41 A. 
1115, 66 N.J Eq 453. 

Patition bald snlllciant 

Petition and notice of hearing for 
order of assessment against stock¬ 
holders of Insolvent domestic corpo¬ 
ration was sufficient to give court 
Jurisdiction to make order of assess¬ 
ment, notwithstanding inadvertent 
mistakes in stating date that debts 
were incurred, and using word "mer¬ 
cantile" instead of "mechanical" in 
describing corporation —Mutual 

Trust Life Ins. Co. v. Alamoe Realty 
Co., 266 N.W. 48, 196 Minn. 226. 

9. U.S.—Kirkpatrick v. American 
Alkali Co., C.C.N.J., 140 F. 186. 

10. Del.—Carpenter v. Griffith 
Mortg. Corporation, 172 A. 447, 20 
Del.Ch. 132—John W. Cooney Co. 
V. Arlington Hotel Co., 101 A. 879, 
11 DeLCh. 286, modified on other 
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instituted against a company, and a receiver ap¬ 
pointed, the final ascertainment in such proceeding- 
ings of the amount of debts owing by the company 
must be taken as final, and cannot be questioned in 
proceedings by the receiver for an order to author¬ 
ize an assessment on stockholders or persons claim¬ 
ed to be such.ii 

In a proceeding by a corporate receiver to assess 
the stockholders’ superadded liability, a substantial 
compliance with a statute fixing the date of hear¬ 
ing is sufficient.^ 2 Where permitted by the statute, 
proof may be adduced by affidavit or otherwise.^3 
Objecting stockholders may insist that the receiv¬ 
er offer proper and sufficient proof of the grounds 
for the assessment.!^ The degree and kind of proof 
must be left very largely to the requirements of 
each case and to the discretion of the trial court.!^® 

On an application by the receiver to assess super- 
added liability, the main issue under the statutes 
is whether it is necessary and proper that an as¬ 
sessment shall be levied.!® In making an order for 


the assessment, the court must determine that the 
corporation is one in which its stockholders are 
subject to the added responsibility under the stat¬ 
ute or constitution.!^ If the court reserves this 
question there is no assessment.!® The court is not 
concerned with matters properly triable in the sub¬ 
sequent action by the receiver for the enforcement 
of the assessment,!® such as individual defenses.20 

That the assessment might prove too great con¬ 
stitutes no reason against making it, for a refund of 
any excess may correct it.2! 

d. Determination of Amount 

Ordinarily, on assessment proceedings the amount of 
claims against the corporation and the amount assessable 
against each stockholder must be ascertained. 

While there is some authority to the contrary,22 
it is generally held that as a condition precedent to 
enforcing the liability of the stockholder the amount 
of the debts for which the corporation is liable must 
be ascertained,23 and the amount assessable against 


g^rounds DuPont v. Dali, 106 A. 39, 
11 Dol.Ch 430. 7 ADR. 955 
N* J —Cumberland Dumber Co. v 
Clinton Hill Dumber, etc, Co, 54 
A 450, 64 XJEq 517 

nsfoasss prsolndod 

On application by receiver for or- 
di'r authorizinpT assessment, stoek- 
holders may not set up that corpora¬ 
tion never became <*orporati<m de 
Jure or de facto, that aKreemout to 
incorporate was abandoned and sub¬ 
scriptions caniolcd, or that claim 
ai^ainst state of one of subscribers is 
barred by decree of orphans’ court, 
and that statute of limitations is not 
available as dcf<‘iiat'—Cumberland 
Dumber Co. v Clinton Hill Lumber, 
etc., Co , supra 

Beoeiver for insolvent corporation 
liad priina facie title to property nec¬ 
essary fur assessment apainst sub¬ 
scribers to capital stock.—State v, 
AssociaK'd Packing: Co, 227 N.W. 
627. 210 Iowa 754, 71 A.L.U. 91. 
Statnte of Unaiitations 

(1) Where receivers of Insolvent 
corporntioii petitioned that its debts 
be estimated and assessment levied 
against stockholders who had not 
fully paid for their shares, defense 
of limitations on ground of previous 
call for payment by corporate direc¬ 
tors need not then be disposed of.— 
John W. Cooney Co. v. Arlington Ho¬ 
tel Co., 101 A. 879, 11 Del.Ch. 286. 
modified on other grounds DuJ^onl v. 
Ball, 106 A. 39, 11 Del.Ch. 430, 7 A.D 
a. 955. 

(2) Limitation was no bar to as¬ 
sessment against subscriber to cap¬ 
ital stock by reason of liability on 
written purchase agreement.—State 


V. Associated Packing Co , 227 N.W. 
627, 210 Iowa 754. 71 A L.H. 91. 
Defenses in action by receiver to en¬ 
force liability see supra 5 081. 
Matters concluded by order for as- 
8eB.sment see infra 5 1510 e. 

11. N.J.—Cumberland Lumber Co 
v CMinton Hill Lumber, etc., Co., 
64 A. 450, 64 N J.Eq 517. 

12. US—Saetre v. Chandler, C.C.A. 
Minn., 67 F,2d 951. 

Continnance 

Order continuing hearing of re¬ 
ceiver’s petition to assess corpora¬ 
tion’s stockholders from date be¬ 
tween thirty and sixty days after pe¬ 
titioner's appointment until sixty 
one days thereafter was proper — 
Saetre v. Chandler, supra 

13. U.S—Saetre v. Chandler, supra. 

14. Minn.—Drovers’ Stale Bank v. 
Drovers’ Cattle Loan & Investment 
Co, 208 N.W. 997, 167 Minn. 283. 

15. U.S.—Saetre v. Chandler, C.C.A. 
Minn., 67 P.2d 951. 

Minn.—Drovers’ State Bank v. Drov¬ 
ers’ Cattle Loan & Investment Co., 
208 N.W. 997, 167 Minn. 283. 

16. Minn.—Mutual Trust Life Ins. 

Co. V. Alamoe Realty Co., 266 N.W. 
48, 196 Minn. 226—Kuhlman v. 

Granite City Investing Corpora¬ 
tion, 218 N.W. 885. 174 Minn. 166. 
Szact determination of eolvenoy 

of etookholdeni sought to be as¬ 
sessed for payment of corporation's 
debts is not contemplated.—Saetre v 
Chandler. C.C.A.Minn„ 67 F.2d 951. 
FrobabiUtiea 

The court deals in the main with 
probabilities.—Saetre v. Chandler, 
supra. 


17. Minn.—Phelps v. Consolidated 
Vermillion & Extension Co., 195 N. 
W. 923, 157 Minn.«209. 

18. Minn.—Phelps v. Con.solidated 
Vermillion & Extension Co., supra. 

Parther hearing 

The reserved question may be set¬ 
tled by court on a further hearing, 
but new order may not be entered 
nunc pro tunc—Phelps v. Con.soli- 
dated Vermillion & Extension Co., 
supra. 

Court’s jnrisdiotioa is not ezhanst-. 

ed by order assessing stockholders 
of corporation, but continues until 
receivership is at end, under Gcn.St. 
1913, §§ 6648-6651.—l’help.s v. Con¬ 
solidated Vermillion & Extension Co , 
supra. 

19. Minn —Kuhlman v. Granite 
City Investing Corporation, 218 N. 
W. 885. 174 Minn. 166. 

80. Minn.—Kuhlman v. Granite 
City Investing Corporation, supra. 
Defenses in action by receiver to en¬ 
force stockholders’ liability pee su¬ 
pra 9 681. 

21. Del.—Shaw v. Lincoln Hotel 
Corporation. 156 A. 199, 18 Del.Ch. 
87. 

Iowa.—Paine v. Mueller, 130 N.W. 
133, 150 Iowa 340. 

22. (la.—Graves v. Denny, 84 S.E. 
187, 15 Ga.App. 718, 

14a CJ. p 998 note 76. 

23. Wash —Hosner v. Conservative 
Casualty Co., 168 P. 1122, 99 Wash. 
161. 

14a C.J. p 999 note 77. 

ZUdobtsdness of corporation over 
Its asssts is what is to be considered 
in deciding propriety of assessment 
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each stockholder,*^ instead of reserving these ques¬ 
tions for determination in an action against the 
stockholders for unpaid subscriptions.*® The ap¬ 
plication of the receiver for an order authorizing 
a call or assessment will be deemed premature 
where facts arc shown which might obviate the no* 
cessity of or materially reduce the assessment.*® 

e. Order for Assessment 

An order assessing stockholders is not a personal 
Judgment, and while ordinarily the order Is conclusive 


as to the necessity of the aMessmentv It dost not con¬ 
clude the stockholders on the question of their liability. 

The proceeding by the receiver for an order for 
the assessment of unpaid stock subscriptions is 
purely a judicial proceeding of an administrative 
character, intended to give to the receiver the 
same status which the corporation itself had, or 
reasonably might be claimed to have, to make a 
call for the payment of its debts.*^ The order is 
equivalent to a director's call,** and is not a per- 


against stockholders.—^Kuhlman v. 
Granite City Investing Corporation. 
218 N.W. 886, 174 Minn. 166. 

At tine of aBsesemeat 

The question of the amount of in¬ 
debtedness relates to time of mak¬ 
ing of assessment.—Kuhlman v. 
Granite City Investing Corporation, 
supra. 

DehtB la eacesB of oharter limit 

(1) So long as there is no attempt 
to assess stockholders in excess of 
charter limits, they may not object 
to assessment simply because indebt¬ 
edness of corporation exceeds limit. 
—Barnes v. Campbell, 218 N.W. 887, 
174 Minn. 192—^Kuhlman v. Granite 
City Investing Corporation, 218 N.W. 
885, 174 Minn. 166—Bartlett Frazier 
Co. v. Humiston & St. John Co., 216 
N.W. 252, 173 Minn. 10. 

(2) In assessing stockholders, bur¬ 
den of establishing existence of ultra 
vires indebtedness rests on stock¬ 
holder making such assertion.—Kuhl¬ 
man V. Granite City Investing Cor¬ 
poration, supra. 

Stookholdors are BatitlBd to hav* 
oorporatB assotB applied to payment 
• of corporate Indebtedness.—Kuhlman 
V. Granite City Investing Corpora¬ 
tion, supra. 

Bight of action against ofioers 
need not be realised on before receiv¬ 
er may assess stockholders and sub¬ 
scribers for amounts remaining un¬ 
paid on their capital stock for bene¬ 
fit of creditors.—Carpenter v. Grif¬ 
fith Mortg. Corporation, 172 A. 447, 
20 Del.Ch. 132. 

Unpaid snbscriptionB as asBet 

Evidence was held to support re¬ 
fusal to grant order assessing stock¬ 
holders for secondary liability until 
some attempt has been made by re¬ 
ceiver to recover unpaid subscrip¬ 
tion price of stock apparently issued. 
—Akron Engineering Co. v. Goodhue 
Tire & Rubber Co., 208 N.W. 424, 167 
Minn. 20. 

SvldcnoB held insufloient 

In application to vacate order levy¬ 
ing assessment on stockholders of 
Insolvent corporation, evidence was 
insufficient to show that court failed 
to consider assets of corporation 
which should have been taken to ac¬ 


count in determining whether a 
stockholder's assessment was neces¬ 
sary or that assessment was exces¬ 
sive.—Hosford V. Cuyuna Minneapo¬ 
lis Iron Co., 189 N.W. 1025, 153 Minn. 
186. 

24. U.S.—^Kirkpatrick v. American 
Alkali Co.. C.C.N.J.. 140 P. 186. 

14a C.J. p 999 note 78. 

Amount of par ’value of stook la 
properly asoertataed in first instance 
in insolvency proceeding relating to 
corporation.—Graham v. Fleissner's 
Ex*rs, 153 A. 526, 107 N.J.Law 278. 
Court of eqaity proper tribunal 
The proper tribunal to ascertain 
amount necessary to be paid by hold¬ 
ers of capital stock not paid for for 
purpose of satisfying claims of cred¬ 
itors and meeting expenses of wind¬ 
ing up its affairs is a court of equity, 
as courts of law have no procedure 
adapted to such calculation.—Hol¬ 
combe V. Trenton White City Co., 82 
A. 618, 80 N.J.Eq. 122, affirmed 9l 
A. 1069, 82 N.J.Eq. 364. 

25. Wash.—Hosner v. Conservative 
Casualty Co., 168 P. 1122, 99 Wash. 
161. 

25. U.S.—Kirkpatrick v. American 
Alkali Co., C.C.N.J., 135 F. 230. 

27. N.J.—Cumberland Lfumber Co. v. 
Clinton Hill Lumber, etc., Co., 64 
A. 450. 64 N.J.Eq. 617, 619. 

Boquirlng roooivor to •zoout# bond 
for OOBtB 

Making order authorizing receiver 
to sue on unpaid stock subscriptions 
conditional on execution of bond to 
pay costs is improper, where there 
were no other funds from which to 
pay even the costs of receivership.— 
Hosner v. Conservative Casualty Co., 
168 P. 1122, 99 Wash. 161. 

SnSolonoy of order 

(1) An order of court appointing 
receiver and authorizing him to pros¬ 
ecute actions does not amount to a 
call.—Glenn v. Macon, C.C.La., 82 F. 
7. 

(2) An order of court that receiver 
of corporation should proceed to col¬ 
lect outstanding assets of company 
dispenses with necessity of any fur¬ 
ther call before receiver can' sue on 
unpaid stock subscription.—^Arm¬ 
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strong v. Danahy, 27 N.Y.S. 60, 76 
Hun 405. 

(3) A petition, presented to bank¬ 
rupt court by trustees, setting forth 
debts and assets of corporation, 
amount of capital stock, and amount 
due on account of subscriptions, ne¬ 
cessity of collecting unpaid subscrip¬ 
tions, with prayer for order author¬ 
izing trustee to sue to recover such 
sums, was. on order of bankrupt 
court permitting suit, a sufficient call 
or assessment to entitle trustee to 
sue stockholders.—Allen v. Grant, 60 
S.E. 494, 122 Ga. 562. 

(4> A recital In order of court, di¬ 
recting receiver to call in unpaid sub¬ 
scription, that it is made without 
prejudice to rights of persons named 
therein, to any defense they may 
have to action on their stock sub¬ 
scriptions, is not inconsistent with 
validity of assessment.—McCarter v. 
Ketcham, 67 A. 610, 74 N.J.Law 825. 

Oo&Btruotioa of partlonlar orders 

(1) An order of court, directing re¬ 
ceivers of insolvent corporation to 
give sixty days’ notice to stockhold¬ 
ers to pay remaining Installments, 
does not require them to call for 
whole amount at one time, on sixty 
days’ notice, and to enforce payment 
by suit if they fail to pay according 
to notice, but leaves receivers pow¬ 
er of fixing amount of several install¬ 
ments called for, in conformity with 
provisions of charter of company.— 
Hall V. U. S. Insurance Co., 6 Gill.. 
Md., 484. 

(2) In decree appointing receiver 
of corporation, clause providing that, 
"if. there shall be any sums due upon 
the shares of the capital stock of 
said company, the receiver will pro¬ 
ceed to collect and recover the same," 
cannot be construed as call for bal¬ 
ance of eighty per cent of subscrip¬ 
tion, not yet called for, but merely 
as giving authority to collect any 
sums not paid on calls already made. 
—Liggett v. Glenn, Mo., 61 F. 381, 
2 C.C.A. 286. 

28. Del.—Shaw v. Lincoln Hotel 

Corporation, 166 A. 199, 18 Del.Ch. 

87. 

N.T.— ^Banga v. Duckinfield, 18 N.T. 

692. 
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sonal judgment against any stockholder.^^ 

Vccation of order. The refusal of the court to 
iracatc an assessment of superadded liability will not 
be disturbed on appeal unless the showing made by 
the stockholders on their application to vacate the 
order is such as to require the court, in the exer¬ 
cise of a sound judicial discretion, to grant their 
demand.80 Unless the available assets, or such 
amount as might be realized therefrom within a 
reasonable time, will be sufficient to pay the ex¬ 
penses and the corporate debts in full and without 
delay, the court is justified in declining to disturb 
the order for the assessment.^! 

Conclusivencss of order. In receivership pro¬ 
ceedings where an application is made by the re¬ 
ceiver for an assessment against unpaid stock sub¬ 
scriptions, the adjudication is conclusive as against 
all of the stockholders as to the necessity or pro¬ 
priety of the asscssment.32 However, the order 
does not have the effect of a judgment against the 
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stockholders so as to determine their liability on 
the call or assessment.38 

An assessment on the capital stock of an insol¬ 
vent corpioration made by a receiver is binding only 
on those persons who would be liable as stockhold¬ 
ers on an assessment made by the directors.84 In 
a proceeding in a federal court by the receiver of 
an insolvent corporation to recover on an assess¬ 
ment made in a state court, irregularities in the 
state court which are not^of a jurisdictional charac¬ 
ter may not be raiscd.86 

Where a statute imposing an added liability on 
stockholders so provides, the order of assessment 
made by the court in the receivership proceedings 
having jurisdiction over the corporation is conclu¬ 
sive on all of the stockholders as to the amount of 
the assets and liabilities of the corporation and as 
to the necessity of making an assessment to the ex¬ 
tent and in the amount ordcred.38 Such statutes 
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29. Del.—Shaw v. Lincoln Hotel 
Corporation. 156 A. 199. 18 Del.Ch. 
87. 

Minn.—Merchants' & Mfrs.' State 
Bank of Minneapolis by Veiffel v. 
Dyste. 213 N.W. 660. 171 Minn. 133 
—Phelps V. Consolidated Vermil¬ 
lion & Extension Co., 195 N.W. 923. 
167 Minn. 209. 

30. Minn.—Hosford v. Cuyuna Min¬ 
neapolis Iron Co.. 189 N.W. 1025. 
153 Minn. 186. 

31. Minn.—Hosford v. Cuyuna Min¬ 
neapolis Iron Co., supra. 

32. Del.—Shaw v. Lincoln Hotel Cor¬ 
poration, 166 A. 199, 18 Del.Ch. 87. 

Mass.—Butterworth v. Ross, 130 N. 

E. 678. 238 Mass. 279. 

Wash.—Connor v. Robin.son, 243 P. 
849. 137 Wash. 672, affirmed 246 
P. 768, 137 Wash. 672. 

14a C.J. p 999 note 85. 

WoaresidsatB 

(1) On petition for leave to levy 
assessment and to sue for its col¬ 
lection, stockholder of insolvent cor¬ 
poration could not question propriety 
of court’s assessment on unpaid 
stock because of absence from Juris¬ 
diction.—Shaw V. Lincoln Hotel Cor¬ 
poration, 156 A. 199, 18 Del.Ch. 87. 

(2) Nonresident stockholder cannot 
question propriety of assessment of 
stock in subsequent action to enforce 
assessment.—Bryson v. Conlen, 144 
A. 723, 204 N.J.Eq. 180. 
Conclusivc^ness of Judgment: 

Against corporation assessing 
stockholder see supfa 5 674. 

In action by foreign receiver see 
supra 9 619. 

In action by receiver to enforce li¬ 
ability see supra 9 681. 

Necessity for notice to stockhold¬ 
ers see supra 9 1610 b. 


Stockholder as concluded by Judg¬ 
ment against corporation see the 
C.J.S. title Judgments 9 794. also 
34 C.J. p 1026 note 16 et seq. 

33. U.S.—Great Western Tel. Co. v. 
Purdy, I6wa. 16 SCt. 810. 162 U.S. 
329, 40 L.Ed. 986. 

Del.—Carpenter v. Griffith Mortg. 
Corporation. 172 A. 447, 20 Del.Ch. 
182—Shaw V. Lincoln Hotel Corpo¬ 
ration, 156 A. 199, 18 Del.Ch. 87. 
Iowa.—State v. Associated Packing 
Co.. 227 N.W. 627, 210 Iowa 764, 
71 A.L.R. 91. 

Wash.—Johnsen v. Pheasant Pick¬ 
ling Co.. 24 P.2d 628, 174 Wash. 
236, rehearing denied and amended 
27 P.2d 587, 174 Wash. 236—Connor 
V. Robinson, 243 P. 849, 137 Wash. 
672, affirmed 246 P. 758, 137 Wash. 
672. 

On same footing as order by dlreo. 
tors 

An assessment made by receiver of 
mutual insurance company, under or¬ 
der of court made on his application 
without notice, stands on same foot¬ 
ing as when made by board of di¬ 
rectors, and is not conclusive, as Ju¬ 
dicial determination, on person as¬ 
sessed.—Bangs V. Duckinfleld. 18 N. 
Y. 692. 

Deoree establisUag olalxn against 

receiver was binding for preliminary 
purpose of ascertaining probable ex¬ 
tent of indebtedness.—State v. Asso¬ 
ciated Packing Co.. 227 N.W. 627, 210 
Iowa 764. 71 A.L.R. 91. 

Order estabUshing claim against 
insolvent corporation was adjudica¬ 
tion against receiver as respected 
preliminary purpose of ascertaining 
probable extent of indebtedness for 
purpose of stock assessment.—State 
v. Associated Packing Co., supra. 
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Defenses in action by receiver to en¬ 
force stockholders' liability see su¬ 
pra 9 681. 

34, Ill.—Great Western Tel. Co. v. 
Loewenthal. 40 N.E. 318, 154 Ill. 
261. 

35. U.S.—Hamilton v. Simon, C.C. 
N.Y., 178 P. 130. 

38. Minn.—Crowley v. Potts' Estate, 
230 N.W. 645. 180 Minn. 234—Kuhl- 
man v. Granite City Investing Cor¬ 
poration, 218 N.W. 885. 174 Minn. 
166—Straw, etc., Mfg. Co. v. Kil- 
bourne Boot, etc., Co., 83 N.W. 36. 
80 Minn. 125. 

Othsr oases applying IClnBCBota stat¬ 
ute 

U.S.—Christopher v. Brusselback, 
Ohio, 58 S.Ct. 350, 302 U.S. 500, 82 
L.Ed. 388, reversing, C.C.A., Brus- 
selback v. Arnovitz. 87 F.2d 761, 
certiorari granted Christopher v. 
Brusselback. 58 S.Ct. 16, 302 U.S. 
672. 82 L.Ed. 518—Chandler v. 

Peketz, 56 S.Ct. 602, 297 U.S. 609. 
80 LEd. 881, reversing 49 P.2d 425, 
97 Colo. 268, certiorari granted 56 
S.Ct. 369, 296 U.S. 671. 80 L.Ed. 
403, rehearing denied 66 SCt. 746, 
298 U.S. 691, 80 L.Ed. 1409, and 
conformed to 64 P.2d 594, 99 Colo. 
541, and vacated 64 P.2d 594, 99 
Colo. 641—Spargo v. Converse. 
Conn., 191 P. 823, 112 C.C.A. 337. 
Wash.—Chandler v. Miller, 13 P.2d 
22, 168 Wash. 663. 

JEind of corporation 

The order for assessment is con¬ 
clusive that corporation is one in 
which its stockholders are subject to 
added liability under statute or con¬ 
stitution.—In re Vogtel's Estate. 196 
N.W. 939, 168 Minn. 106—Phelps v. 
Consolidated Vermillion & Ehetension 
Co., 195 N.W. 923, 167 Minn. 209. 
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have been held to be constitutional.®^ 

However, under such a statute pertaining to su- 
peraddcd liability, the stockholder is not concluded 
in all respects.®® The sole purpose of the assess¬ 
ment is to determine the total amount, the propriety 
and the necessity of the assessment, and as to these 
matters only is the order conclusive on the stock¬ 
holder.®® He may show that he is not a stockhold¬ 
er,^® or that he does not hold the stock allcged,^^ 
or that he is not liable^® or has discharged his lia¬ 
bility,^® or that he has a claim against the corpora¬ 
tion which he is entitled to set off,^^ or he may 
make any other defense which is personal to him¬ 
self.^® 

f. Allowance of Expenses and Fees 

The court may Include In the order of assessment an 
allowance for the fees and expenses of the receiver and 
of his counsel. 

The receiver is entitled to have an allowance of 
his fees and those of counsel included in the order 
of assessment,^® and also expenses incurred in suits 
brought pursuant to the court’s order,although 
the costs paid in such suit went to persons to be 
assessed as stockholders.^® 


g. Notice of, or Demand for, Payment 

Notice of the aeeeeement muet be given to the etoek> 
holdere where required by etatute. 

Where required by statute, proper notice of the 
assessment must be given to the stockholders,^® at 
least as a condition precedent to the institution of 
the action by the receiver to collect the unpaid sub¬ 
scription.®® General statutes providing for notice 
of assessment have been held to be applicable to 
assessments ordered by the court in a receiver- 
ship.si Where the statute requires personal serv¬ 
ice of the notice or notice by publication, a notice 
of the assessment given by publication and by mail, 
as directed by the court, is sufficient.®® 

However, other statutes requiring notice of the 
assessment and a demand for payment as a condi¬ 
tion to recovery have been held applicable to calls 
by the directors, sec § 359 supra, and not to require 
notice to be given by the receiver.®® Furthermore, 
where the purpose of the notice is to give the stock¬ 
holders an opportunity to pay without suit, it has 
been held that the failure to notify them to pay 
their subscriptions as required by an order of court 
will not justify a judgment for the stockholder, and 
the failure to give such notice together with an of- 


37. M(nn.—London, etc., Mortjf. Co. 

V. St. Paul Park Impr Co , 86 N. 

W. 872, 84 Minn. 144—Straw, etc., 
Mf&. Co. V. Kilbourne Boot, etc., 
Co.. 83 N.W. 36, 80 Minn. 125. 

38. Minn.—Straw, etc., Mfff. Co. v. 
Kilbourne Boot, etc., Co., supra. 

39. U.S.—Saetre v. Chandler, C.C.A. 
Minn., 57 F.2d 951. 

Minn.—McCabe Bros. Co. v. Farmers' 
Grain & Supply Co., 214 N.W. 764, 
172 Minn. 33. 

Defenses in action by receiver to en¬ 
force stockholders' liability see su¬ 
pra § 681. 

40. Minn.—McCabe Bros. Co. v. 
Farm^s* Grain & Supply Co., su¬ 
pra—Straw, etc., Mfg. Co. v. Kil- 
bourne Boot, etc., Co., 83 N.W. 36, 
80 Minn. 125. 

41. Minn.—McCabe Bros. Co. v. 

Farmers' Grain & Supply Co., 214 
N.W. 764, 172 Minn. 33—Straw, 

etc., Mfg. Co. V. Kilbourne Boot, 
etc., Co.. 83 N.W. 36. 80 Minn. 125. 

48. Minn—Crowley v. Potts’ Estate, 
230 N.W. 645, 180 Minn. 234. 

43. Minn.—McCabe Bros. Co. v. 

Farmers’ Grain & Supply Co., 214 
N.W. 764, 172 Minn. 33—Straw, 

etc., Mfg. Co. V Kilbourne Boot, 
etc., Co., 83 N.W. 36. 80 Mmn. 125. 

44. Minn.—McCabe Bros. Co. v. 

Farmers' Grain & Supply Co., 214 
N.W. 764, 172 Minn. 33—Straw, 

etc., Mfg. Co. V. Kilbourne Boot, 
etc., Co., 83 N.W. 36. 80 Minn. 125. 


46. Minn.—Kuhlman v. Granite City 
Investing Corporation, 218 N.W 
886, 174 Minn. 166—Zander v. Af- 
feldt, 217 N.W. 595, 173 Minn. 496 
—McCabe Bros. Co. v. Farmers’ 
Grain & Supply Co., 214 N.W. 764, 
172 Minn. 33—Phelps v. Consoli¬ 
dated Vermillion & Extension Co., 
195 N.W. 923, 157 Minn. 209—State 
ex rel. Hilton v. Mortgage Security 
Co., 192 N.W. 348, 154 Minn. 453— 
Straw, etc., Mfg. Co. v. Kilbourne 
Boot, etc., Co., 83 N.W. 36, 80 Minn. 
125. 

Defense of ultra vires may be in¬ 
terposed to an action to enforce lia¬ 
bility where statute so provides.— 
Saetre v. Chandler, C.C.A.Minn., 57 
F.2d 951. 

48. N.J.—Cumberland Lumber Co v. 
Clinton Hill Lumber Co., 54 A. 452, 
64 N.J.Eq. 521. 

Beasonahly estimated 

In proceeding, by receiver of in¬ 
solvent corporation, to assess stock¬ 
holders, sum required, in addition to 
net assets on hand and net receipts 
from uncollected accounts receiva¬ 
ble, to pay costs, receiver’s compen¬ 
sation and future expenses, and ex¬ 
pense of possible litigation in en¬ 
forcing assessment, must be reason¬ 
ably estimated at figure adequate to 
cover such additional disbursements. 
—^ITassall v. Unitco Pottery Co., 130 
A. 879. 3 N.J.Misc. 1182. 

47. N.J.—Cumberland Lumber Co. v. 
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Clinton Hill Lumber Co., 64 A 
452, 64 N.J.Eq. 521. 

43. N.J.—Cumberland Lumber Cc \ 
Clinton Hill Lumber Co., supra. 

49, Wash.—Elderkin v. Peterson, 36 
P. 1089, 8 Wash. 674. 

Bxtension of time whoro Botios i&- 
snAoient 

Where corporation’s receiver ex¬ 
tended time for payment of calls on 
unpaid stock, so that stockholders 
were given full thirty days’ notice 
required by statute, it was no obje<’- 
tlon that receiver’s first notice re¬ 
quired payment within fifteen days 
—Brown v. Allebach, C.C.Pa., 166 F. 
488, reversed on other grounds 179 
F. 32, 103 C.C.A. 16. 

Pasrmsnt **fortliwltli'* 

Where statute provides that order 
of assessment shall authorize receiv¬ 
er to prosecute action to enforce as¬ 
sessment on failure of any one lia¬ 
ble to pay “within the time proscrib¬ 
ed,’’ order that each stockholder shall 
pay his share “forthwith'' sufficient¬ 
ly states the time of payment and 
means “Immediately.”—Chandler v. 
Miller, 13 P.2d 22. 168 Wash. 563. 

60. Wash.—Elderkin v. Peterson, 36 
P. 1089, 8 Wash. 674. 

61. Wash.—Elderkin v. Peterson, su¬ 
pra. 

58. Wash.—Cox v. Dickie, 93 P. 523, 
48 Wash. 264. 

63L Md.—Goldstein v. Leltch, 120 A. 
369. 142 Md. 184. 



19 C.J.S. 


CORPORATIONS 


§ 1511 


fer to pay should be raised by answer which would 
relieve defendant from liability for costs.^^ 

§ 1511. -Superadded Statutory Liabili¬ 

ties 

The authorities are not wholly In agreement as to 
whether stockholders’ superadded liabilities may, in the 
absence of statutory authorization, be enforced by a 
receiver of the corporation. 

As is noticed in § 602 supra, sometimes liabilities 
are imposed on stockholders in addition to -the un¬ 
paid amount of their capital stock. In some slates, 
the statutes or constitutions fixing: the liability cre¬ 
ate, as § 622 supra, explains, a liability to the cred¬ 
itors directly and not to the corporation, and, there¬ 
fore, a receiver of the corporation does not, in the 
absence of statute, succeed to the rig:ht to enforce 
such liability.®® Where the statute imposes super- 
added liability on the stockholders expressly in fa¬ 
vor of the creditors, see § 1501 supra, the receiver 
has been held to be without authority to sue the 
stockholders,®® If the liability is merely a several 
one in favor of the creditors, no one creditor may 
be divested of his right of action by any proceeding 
or judicial decree-to which he is not a party, and, 
therefore, a receiver appointed in a suit by one 
creditor against a corporation cannot acquire the 
rights of the other creditors.®’^ Furthermore, where 
the rule exists that the creditors and not the general 
receiver are the proper parties to collect such lia¬ 
bilities, the court should not fritter away the rule by 


making exceptions based on finely drawn distinc¬ 
tions as to the name by which the receiver is called, 
the form of the order appointing him, or whether he 
is appointed in a suit brought by the creditor or the 
stockholder.®® 

In some jurisdictions, however, the receiver rep¬ 
resents all of the creditors as well as the corpora¬ 
tion, and, as a representative of the creditors, suc¬ 
ceeds to their right to enforce the additional liabil¬ 
ity although the statutes or charters creating such 
responsibility do not in express language confer on 
him a right of action.®® In some cases, it is stated 
that the statute or constitution imposing superadd¬ 
ed liability contemplates a single trust fund for 
ratable distribution among the creditors and that 
the receiver, although not expressly authorized by 
statute, is the proper person to enforce the liabil¬ 
ity.®® At any rate, if the assessment has been 
made when the receiver is appointed, it is a cor¬ 
porate asset enforceable by the receiver.®^ 

The receiver may enforce the superadded stock¬ 
holders* liability where it is an asset of the corpo¬ 
ration and the statute creating the burden author¬ 
izes suit by the receiver for its collection.®® Such 
statutes have been held to be remedial,®® and, in 
some instances where the extra liability is a crea¬ 
ture of the charter, have been held to be retroac¬ 
tive by being applied to a case where liability has 
accrued under the charter prior to the time of the 
enactment of the statute.®^ When a statute of this 


64. Mo.—Berry v. Rood, 67 S.W. 644, 
168 Mo. 316 

55. Del.—Du Pont v. Ball. 106 A, 39. 
11 Del.Ch. 430. 7 A.L.U Sb.S, modi¬ 
fying John W. Cooney Co. v. Ar- 
linerton Hotel Co., 101 A. 879, 11 
Del.Ch. 386. 

14a C.J. p 99.*) note 46. 

Right of: 

Assignee for benefit of creditors 
see supra fi 1430. 

Bank receiver see Banks and Bank¬ 
ing S 88 a. 

Creditors on appointment of receiv¬ 
er see supra 5 1601. 

56. Ill.—Wincock v. Turpin, 96 Ill. 
135. 

57. U.S.—Jacobson v. Allen. C.C.N. 
y., 12 K. 454, 4.55, 20 Blatchf. 625. 

58. Utah.—Mcl^aughlin v. Kimball, 
68 P. 685, 20 Utah 264. 

59. U S.—Good V. Derr, C.C.A.Wjs.. 
46 F.2d 411, certiorari denied 51 S. 
Ct. 495, 283 U.S. 849, 75 L.Ed. 1457. 

14a C.J. p 996 note 49. 

SaocesBor to right of diroctors 

Particularly may receiver enforce 
superadded liability where articles of 
incorporation provide that “the di¬ 
rectors shall have the power, if in 


their Judgment it becomes necessary, 
to make assessments on the holders 
of the common stock and to enforce 
the superadded liability thereon “— 
Good V. Deer, supra. 

Receiver as representative of credi¬ 
tors see supra | 1505 
ralluro to settle as per stipulation 
The failure of a stockholder to 
avail himself of opportunity, pro¬ 
vided for by stipulation and approv¬ 
ed of by court, to settle his su¬ 
peradded liability by payment of les¬ 
ser amount, as other stockholders 
had done, does not affect right of 
receiver to enforce stockholders' lia¬ 
bility for full amount—Hallam v. 
Taylor, 242 N.W. 920. 60 S.D. 46. 

60. U.S.—Goss v. Carter, Tex., 156 
P. 746, 84 CC.A. 402. 

Iowa—State v. Union Slock Yards 
State Bank, 70 N.W. 752, 72 N.W. 
1076, 103 Iowa 549. 

Neb.—Brown v. Brink, 78 N.W. 280, 
57 Neb. 606—German Nat. Bank v. 
Farmers’, etc.. Bank, 74 N.W. 1086, 
54 Neb. 593, 595. 

Zn egnitahls proossding hy credi¬ 
tors to enforoe statutory liability of 

stockholders. It is held that receiver 
may be appointed to collect and dis¬ 
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tribute fund which is trust fund in¬ 
uring to equal benefit of creditors of 
corporation, w^ho may. under author¬ 
ity of court, prosecute actions to 
enforce payment of judgments ren¬ 
dered for such liability —Zieverink v. 
Kemper, 34 N.E. 250. 60 Ohio St. 208. 

61. N.H.—Carter v. Samuel Hano 
Co, 64 A 201. 73 N H. 588. 

62. US—Evans v. Nellis, Kan., 23 
S.Ct. 74. 187 U.S. 271, 47 L.Ed. 173. 

14a C.J. p 996 notes 50, 61. 

Repeal of statute giviug right aud 
effect of saving clause 
Under Gen St 1901 § 7342 par 1. 
which provided that repeal of statute 
shall not affect any right which has 
ae'erued under it, holder of Judgment 
aKninst Kansas corporation in action 
of tort on which execution had been 
issued and returned before repeal of 
Gen St 1901 § 1302, providing that 

the superadded liability of stockhold¬ 
ers under such circun^stances might 
be enforced by receiver, may have 
such remedy notwithstanding repeal. 
—Henley v. Myers, 93 P. 168, 76 Kan. 
723. 17 L.RA..N.S.. 779. 

63. Ga.—^Wheatley v. Glover, 54 S. 
E. 626. 125 Ga 710. 

I 64L Ga.—Wheatley v. Glover, supra. 
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nature provides a complete system for the collec¬ 
tion of such assets, the remedy thus created is held 
to be exclusive and must be pursued.^B 

§ 1512. — Actions 

Matters pertaining to actions by receivers of cor¬ 
porations to enforce the stockholders' liability for 
unpaid stock subscriptions, or their superadded lia¬ 
bility, including defenses to such actions, are dis¬ 
cussed in §§ 67^705 supra. 

§ 1513. Enforcement of Directors’ or Offi¬ 
cers’ Liabilities 

Liabilities of directors and officers In favor of the 
corporation are enforceable by the receiver, but, in the 
absence of statute, the receiver may not enforce statu¬ 
tory liabilities which run to creditors. 

The various liabilities of directors and officers, 
discussed in § 761 et seq supra, which run to the 
corporation, are enforceable by the receiver, as a 
representative of the corporation, whether such lia- 

0B. U.S.—^Evans v. Nellis. Kan., 23 
S.Ct. 74. 187 U.S. 271, 47 L.Ed. 172. 

Kan.—Waller v. Hamer, 69 P. 185. 

65 Kan. 168. 

S6. Mo.—Thompson v. Greeley, 7l 
S.W. 962, 107 Mo. 577. 

14a C.J. p 1001 note 18. 

Receiver as representative of corpo¬ 
ration see supra fi 1505. 

S7< Idaho.—Stoltz v. Scott, 129 P. 

340, 23 Idaho 104. 

N.Y.—^Niasrara Bank v. Johnson. 8 
Wend. 645. . 

as. Mo.—Thompson v. Swain, 17 S. 

W, 967, 107 Mo. 594—^Thompson v. 

Greeley. 17 S.W. 962, 107 Mo. 577. 

6a. U.S.—Austin v. Garard, C.C.A. 

Ill., 61 F.2d 129—Klein v. Peter, C. 

C.A.Idaho, 286 F. 362. 

Ky.—Scholl v. Allen, 36 S.W.2d 353, 

237 Ky. 716. 

Mass.—Baker v. Allen, 197 N.E. 521, 

292 Mass. 169—Dome Realty Co. v. 

Rottenbergr, 189 N.E. 70, 285 Mass. 

324—Boucher v. Hamilton Mfg. Co., 

156 N.E. 424, 259 Mass. 269. 

Miss.—Wells V. Neill, 188 So. 669, 

162 Miss. 30. 

N.C.—Roscower v. Bizzell, 155 S.E:. 

568. 199 N.C. 656. 

14a C.J. p 1001 note 23. 

When not assets of corporation 
Where acts complained of. in suit 
by receivers appointed pursuant to 
statute, for accountincr and damages 
allegedly sustained through waste, 
mismanagement, and negligence of 
directors of corporation, did not af¬ 
fect property or assets of corporation 
derived by means of fraudulent prac¬ 
tices denounced by statute, receivers 
were without legal capacity to sue.— 

Goldberg v. Weihman, 277 N.Y.S. 667. 

243 App.Div. 734, motion denied 198 


bilities arise at common law^^ or by reason of slat* 
ute.<^7 It is within the general jurisdiction of a 
court exercising equity powers to direct corporate 
receivers to sue to enforce the directors* or offi¬ 
cers’ liabilities running in favor of the corpora¬ 
tion.®® 

The right of action against the officers and direc¬ 
tors of a corporation for their wrongful and negli¬ 
gent acts, being one which is originally vested in 
the corporation, passes to its receiver,®® and what¬ 
ever rights it might have asserted against its un¬ 
faithful directors he may assert against them.^® 
For example, the right of action of the corporation 
for the wrongful payment of dividends, see supra § 
765, may be enforced by the receivcr.^i 

On the other hand, the statutory liabilities of di¬ 
rectors and officers, discussed in § 876 et seq su¬ 
pra, which are in favor of creditors, are not, in the 
absence of statutory authorization, enforceable by 
the receiver.^® For instance, a statutory right of 

• 

paid to innocent purchaser, with in¬ 
terest.—Cahall V. Burbage, supra. 
Xstoppol 

Receivers of corporation are not 
estopped to sue directors, whose neg¬ 
ligent acts have caused loss to cor¬ 
poration, by reason of fact that cor¬ 
poration through its directors receiv¬ 
ed and retained part of the money 
which was lost by embezzlement, in 
adjustment of default.—Besselieu v. 
Brown, 97 S.E. 743. 177 N.C. 65, 2 A. 
KR. 862. 

Recovery of assets withdrawn or 
misappropriated see infra 8 1616. 

71. Mo.—Hodde v. N*>bbe, 221 S.W. 
130, 204 Mo.App. 109. 

Idaho.—Stoltz v. Scott, 129 P. 840. 
33 Idaho 104. 

N.Y.—Van Dyck v. McQuade. 46 N.Y. 
Super. 620, 67 How.Pr. 62, reversed 
on other grounds 86 N.Y. 38. 
Recovery of illegal dividends by re¬ 
ceiver on dissolution of corporation 
see infra 8 1762. 

72. U.S.—Kockwood v. Foshay, C.C. 
A.Minn., 66 F.2d 626, certiorari de¬ 
nied 54 S.Ct. 440. 201 US. 666, 78 
L..Ed. 1057. and 64 S.Ct. 441, 291 
U.S. 666, 78 L.Ed. 1057. 

14a C.J. p 1001 note 17. 

BJKessslvs IzLdsbtsdnssB 
Tenn.—Simmons v. Taylor. 63 S.W. 

1123, 106 Tenn. 729. 

14a C.J. p 1001 note 17 [a]. 
Wrongful issnanos of stock 
La.—Lagrone v. Brown, 117 So. 549, 
166 La. 446. 

rallnrs to snfores payment of stock 
The personal liability of officers 
and directors resulting from false 
representations by them, and permis¬ 
sion by them to begin business with¬ 
out having required amount of cor- 


N.E. 533, 268 N.Y. 638, affirmed 199 
N.E. 624, 269 N.Y. 637. 

Actions by: 

Corporation see supra 86 811-819. 
Stockholders see supra 86 820-833. 

70l Md.—Pritchard v. Myers, 197 A. 

620, 116 A.L.R. 775. 

N.J.—Whitfield v. Kern. 184 A. 833, 
120 N.J.Eq. 116, reversed on other 
grounds 192 A. 48. 122 N.J.Eq. 332. 
N.C.—Braswell v. Morrow, 141 S.E. 

489, 195 N.C. 127. 

14a C.J. p 1001 note 24. 
matntory authorisation 
A statute authorizing receivers to 
bring suits in their own names, for 
purpose of collecting notes, bills, 
book accounts, or other evidences of 
debt, does not authorize receiver of 
insolvent corporation to sue its direc¬ 
tors on account of losses suffered by 
corporation through their miscon¬ 
duct.—Thompson v. Greeley, 17 S.W. 
962, 107 Mo. 677. 

Damages for wrongful issuance of 
stock 

(1) Where director procured 
wrongful issuance to himself of cer¬ 
tain shares of stock, receiver of cor¬ 
poration was entitled to recover, as 
measure of loss on part of corpora¬ 
tion, highest intermediate value of 
stock from time of its conversion up 
to reasonable time after knowledge 
thereof was acquired.—Cahall v. Bur¬ 
bage, 121 A. 646, 14 Del.Ch. 65. 

(2) Where director procured 
wrongful issuance to himself of cer¬ 
tain shares of stock, which he sold 
to innocent purchaser, receiver is en¬ 
titled to recover from him, not only 
dividends which had been personally 
paid to defendant, but also dividends 
which had been paid and would be 
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action in favor of creditors against directors for 
the wrongful payment of dividends, see § 899 pre¬ 
ceding, may not be maintained by the receiver.'^s 
Where the receiver is without statutory authority to 
sue directors and officers on a creditors’ statutory 
cause of action, the court may not empower him 
to sue.7^ 

A statutory right of action may not be enforced 
until the conditions prescribed by the statute have 
been complied with.^® 

Procedure. Matters pertaining to the procedure 
in an action by a receiver to enforce directors’ or 
officers’ liabilities are discussed in §§ 911-927 supra. 

§ 1514. Enforcement of Promoters* Liabili¬ 
ties 

Th» receiver of a corporation may enforce the llabill- 
tiei of promotere to the corporation. 

The various liabilities of promoters to the corpo¬ 


ration, discussed in § 144 et seq, may be enforced 
by the receiver.^® In this respect, however, the re¬ 
ceiver ordinarily has no greater right than the cor- 

poration.77 

Actions. Matters of procedure in actions by the 
receiver to enforce the liabilities of promoters are 
discussed in § 160 supra. 

§ 1515. Recovery of Assets Withdrawn or 
Misappropriated 

The receiver of an Ineolvent corporation may re¬ 
cover corporate aaeete wrongfully withdrawn or miiap- 
propriated, but, unleee the creditors have been defrauded,^ 
the receiver's right Is coextensive with the right of the* 
corporation. 

The receiver of an insolvent corporation may re¬ 
cover against one who despoils the corporation of 
its assets and thus deprives the creditors of the op¬ 
portunity of resorting to the trust fund, see § 583 
supra, for the satisfaction of their claims.*^® How- 


porate stock paid in cash may not 
be enforced by bill in equity by re¬ 
ceiver, for corporation gained ficti¬ 
tious credit at expense of those en¬ 
couraged to do business with it. and 
latter, and not corporation, were in¬ 
jured.—Kinter v. Connolly, 81 A. 905, 
233 Pa. 5. 

Bsorss appolAtiiur rsoalver of cor-, 
poratioa did not aatborlso blm to in¬ 
stitute suit to enforce for corpora¬ 
tion's creditors claims which they 
might have against former manager 
personally for damages.—Deeds v. 
ailmer, 174 S.E. 37. 162 Va. 157. 

73. U.S.—Rock wood v. Foshay, C.C. 

A.Minn., 66 F.2d 625, certiorari de¬ 
nied 54 S.Ct. 440. 291 US. 666, 78 

LEd. 1057, and 64 S.Ct. 441, 291 

U.S. 666, 78 L.Ed. 1057. 

Tnuit fnad 

After corporation's insolvency, re¬ 
coveries in nature of recovery from 
directors of dividends unlawfully 
paid ordinarily constitute trust funds 
primarily for creditors.—Rock wood v. 
Foshay, supra. 

Xb PsBiuijlvaiiia 

(1) Act July 18, 1863, P.U., 1864. p 
1102 95 41. 42,. as amended by Gen¬ 
eral Corporation Act April 29, 1874, 
P.Li. 73. providing that directors who 
declare or pay a dividend when cor¬ 
poration is Insolvent, or when such 
payment would render it insolvent, 
are jointly and severally liable "for 
all of the debts of the company" etc. 
runs in favor of creditors, and re¬ 
ceiver may not sue directors to re¬ 
cover dividends unlawfully paid.— 
Childs v. Adams, 43 Pa.Super. 239. 

(2) However, in absence of statute, 
a oommon-law remedy may be en¬ 
forced by creditor or by receiver on 
behalf of all situated alike, and bill 


in equity may be maintained by re¬ 
ceiver, in right of creditors, against 
directors to recover dividends "will¬ 
fully and negligently" paid from cap¬ 
ital.—Cochran V. Shctler, 133 A. 232. 
286 Pa. 226. 

74. N.Y.—Fordham v. Poor, 179 N. 

T. S. 367, 109 Misc. 187. 

SabsequeBt leave to SBe directors 

for dlvideads nBlawfUly paid did not 

enlarge usual powers of insolvent 
corporation's ordinary chancery re¬ 
ceiver.—Rockwood V. Foshay, C.C A. 
Minn., 66 F.2d 625, certiorari denied 
64 S.Ct. 440, 291 US. 666. 78 L..Kd. 
1057, and 54 S.Ct. 441, 291 U.S. 666, 
78 L.Ed. 1057. 

76. U.S.—Stevirmac Oil A Gas Co. 
V. Smith. D.C.Okl.. 269 F. 650. 

Veoesslty for dissolntloB of corpora- 

tiOB 

U.S.—Stevirmac Oil A Gas Co. v. 

Smith, D.C.Okl., 259 F. 650. 

14a C.J. p 1001 note 26 [a]. 

76. U.S.—McCandless v. Furlaud, N. 
Y.. 66 S.Ct. 41. 296 U.S. 140. 80 
Li.Ed. 121, reversing, C.C.A.. 75 F. 
2d 977, certiorari granted 55 S Ct. 
830, 295 U.S. 726. 79 L.Ed. 1677, 
and rehearing denied 56 S.Ct 304, 
296 U.S. 664, 80 L.Ed. 473—Tildcn 
v. Barber, D.C.N.J.. 268 F. 687. 

14 C.J. p 300 note 4. 

Right of corporation to enforce lia¬ 
bility see supra 9 160. 

77. U.S.—Ball V. Breed, Elliott A 
Harrison, C.C.A,N.Y.. 294 F. 227. 
certiorari denied 44 S.Ct. 333, 264 

U. S. 684, 68 L.Ed. 861. 

Receiver as representative of credi¬ 
tors in litigation see supra 9 1605. 

78. Ill.—Spiegel v. Wolpers, 226 111. 
App. 446. 

14a C.J. p 1002 note 28. 
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PayueBt of insnraBoe preminms 

Where officer of corporation took 
out life insurance policy payable to 
his estate and thereafter assigned 
policy to corporation, which paid 
premium, receiver may set aside re¬ 
lease of assignment executed by cor¬ 
poration. for recovery is not limited 
to amount of premiums paid, but he 
is entitled to proceeds of policy, in¬ 
cluding disability benefits —May v. 
Rudell, 270 P. 1041, 149 Wash. 393. 

Purohassr of corporate Bssets 

Where resolution of stockholders 
accepting offer for purchase of cor¬ 
porate property reserved all prod¬ 
ucts manufactured before consumma¬ 
tion of sale, and conveyance was to 
be made on payment of full purchase 
price, purchaser, who was put into 
possession on payment of only one 
tenth of purchase price, is not en¬ 
titled to value of products manufac- 
I tured prior to payment of purchase 
price and conveyance, and may he 
compelled to account to corporation's 
receiver for value of such products.— 
Cahall V. Lofland. 114 A. 224, 12 Del. 
Oh. 299. 

Recovery of sums paid ob outlawed 
notee 

Where trustees of insolvent cor¬ 
poration wrongfully paid small 
amount on notes of corporation in or¬ 
der to raise bar of statute of lim¬ 
itations. receiver is entitled to re¬ 
cover such sums from holders of 
notes.—Hein v. Gravelle Farmers’ 
Elevator Co., 2 P.2d 741, 164 Wash. 
309. 78 A.L.R. 631. 

JMdeBoe held sufllcieBt to sustain 
finding that issuance of certain notes 
and transfer of certain property by 
plaintiff’s corporation to another cor- 
I poration in payment of notes were 
I transactions done at instance of con- 
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ever, unless the creditors have been defrauded, see 
infra § 1516, the right of the receiver to recover 
corporate assets wrongfully withdrawn or misap¬ 
propriated is coextensive with the right of the cor¬ 
poration.*^* Accordingly, where the corporation is 
bound by a wrongful use of its funds with the as¬ 
sent of its stockholders, at a time when it was a 
solvent going concern, and the rights of creditors 
have not intervened, see supra § 1095, a receiver 
subsequently appointed stands in no better position 
than the corporation with respect to such use.*® 
Where the stockholders do not consent, however, 
the fact that the corporation was solvent at the time 
of the transaction is no bar to recovery by the re- 
ceiver.*^ 

The officers of a corporation ordinarily are with¬ 
out authority to use corporate funds for the pay¬ 
ment of personal indebtedness, see supra § 773, and 
except where the corporation is solvent at the time 
of the transaction and the stockholders and officers 
consent,** the receiver may recover from a third 


person, charged with notice, who receives a corpo¬ 
rate check in payment of the personal indebtedness 
of an officer.** However, recovery has been disal¬ 
lowed as against innocent third persons who have 
received corporate negotiable instruments in pay¬ 
ment of the individual indebtedness of officers.*^ 
In addition, a receiver, as a representative of per¬ 
sons who became creditors of the corporation with 
knowledge of the diversion of funds for the pur¬ 
pose of paying individual indebtedness, or who be¬ 
came creditors after the reorganization of the cor¬ 
poration, has been denied the right to recover cor¬ 
porate funds deposited in a bank and wrongfully 
withdrawn.** 

Liability of stockholders. The liability of stock¬ 
holders, discussed in §§ 595-597 supra, where the 
capital of an insolvent corporation is withdrawn 
and refunded by the corporation to them, or the cor¬ 
porate property is fraudulently divided among them, 
leaving creditors unpaid, may be enforced by the 
receiver of the corporation.** Such right rests on 


trolliner stockholder in both corpora¬ 
tions. without consideration, without 
authority of plaintifT's corporation 
and In fraud thereof, and that de¬ 
fendant corporation was charpreahle 
with knowledge thereof, entitling 
plaintiff to have transaction set 
aside.—Darelius v. Commonwealth 
Mortg. Co., 188 N.W. 208. 152 Minn. 
128. 

79. Mass.—Dome Realty Co. v. 

Gould, 189 NE 66, 285 Mass. 294. 
Wash.—Ilomrich v. National Bank of 
Commerce, 251 P. 774, 141 Wash. 
483. 

Wis.—Penner v. Mueller, 252 N.W. 

693, 214 Wis. 542. 

Bstoppel of corporation 

Where president of corporation 
who had entire control of its busi¬ 
ness and disposition of its funds ac¬ 
cepted in name of corporation a 
draft drawn on himself making it 
payable at bank wherein corporate 
funds were deposited, acceptance was 
a direction to pay draft out of such 
funds and. although draft was in fact 
given on account of president’s Indi¬ 
vidual transaction, corporation was 
estopped to recover amount as 
against bank after acquiescing in its 
payment for number of months and 
receiver of corporation is in no bet¬ 
ter position than corporation itself 
where it does not appear that at time 
of appointment of receiver company 
was Insolvent with creditors who be¬ 
came such subsequently to such mis¬ 
appropriation or that receiver in fact 
represented creditors of company ex¬ 
isting at time of misappropriation. 
—^McLaren v. Milwaukee First Nat. 
Bank, 46 N.W. 223, 76 Wis. 269. 
Receiver as representative of corpo¬ 
ration see supra } 1606. 


80. Mass —Dome Realty Co. v. 

Gould. 189 N.E. 66, 285 Mass 294. 
N.Y —Forker v. Brown, 30 N.Y.S. 

827. 10 Misc. 161, affirmed 53 N.E 

1125. 159 N.y. 540. 

Pa.—Oliver v. Safe Deposit & Title 

Guaranty Co., 173 A. 281. 315 Pa. 

552. 

Payment of insurance premiums 

(1) Where authorized by unani¬ 
mous consent of stockholders, solvent 
corporation may pay premiums on 
life insurance policies of its officers 
as part <*ompen.sation for their serv¬ 
ices, and receiver may not recover 
from insurance company the premi¬ 
ums paid.—Oliver v. Northwestern 
Mut. Life Ins. Co., C.C.A.Pa.. 66 P.2d 
560, affirming, D.C., 2 F.Supp. 266. 

(2) Where all stockholders of cor¬ 
poration assent to use of corporate 
funds for payment of premiums on 
policy on life of one of its stock¬ 
holders, and payments had been made 
while corporation was solvent, and 
no rights of creditors intervened, re¬ 
ceiver cannot, because of such diver¬ 
sion of funds, maintain action to 
have policy declared its property. 
U.S.—Sweet v. Lany, C.C.A.Minn., 14 

F.2d 762, affirming, D.C., 14 P.2d 

758. 

N.Y.—Little V. Garabrant, 36 N.Y.S. 

689, 90 Hun 404, affirmed 48 N.E. 

1105, 163 N.Y. 661. 

Aasignmaat of lasuraaea policy 

(1) Assignment by corporation to 
its president of policy taken out by 
corporation on life of president, who 
had certain individuals named bene¬ 
ficiaries in place of corporation, 
whose president and beneficiaries 
constituted all of stockholders and 
consummated assignment, was not 
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voidable by corporate receiver re¬ 
gardless of fairness of assignment. 
—Penner v. Mueller, 252 N.W. 693. 
214 Wis. 542. 

(2) Evidence supported finding 
that corporation received full cash 
surrender value for its a8.signment 
of policy it took out on life of its 
president, who changed beneficiary 
therein from corporation to certain 
individuals, who therefore need not 
have accounted to corporate receiver 
for value of policy—Penner v. Muel¬ 
ler, supra. 

81. N.J.—Jennings v. Studebaker 
Sales Corporation of America, 17U 
A. 626. 112 N.J.Law 399. 

82. Mass —Dome Realty Co. v. 
Gould, 189 NE. 66. 285 Mass. 294 

83. N.J.—Jennings v. Studebaker 
Sales Corporation of America, 170 
A. 626. 112 N..T.Lnw 399. 

Appearance of fiduciary relationship 
as constituting notice see Bills and 
Notes fi 326. 

8ft. Minn.—Welsh v. Benson First 
Nat. Bank, 114 N.W. 765. 103 Minn. 
186. 

Pa.—Oliver v. Safe Deposit & Title 
Guaranty Co., 173 A. 281, 315 Pa. 
562. 

85. Wash.—Hemrich v. National 
Bank of Commerce, 251 P. 774, 141 
Wash. 483. 

86 . Minn.—Minnesota Thresher Mfg. 
Co. V. Langdon, 46 N.W. 310, 44 
Minn. 37. 

Wash.—Mitchell v. Jordan, 79 P. 311, 
36 Wash. 645. 

Debts paid by oorporata funds 

Receiver of corporation is entitled 
to recover from stockholder whose 
debts were paid by corporate funds. 
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the same basis as the receiver’s right to recover any 
other property disposed of by the corporation in 
fraud of its creditors.**^ Furthermore, the liability 
of stockholders to refund money misapplied in the 
purchase of its own stock may be enforced by the 
receiver.®* 

The liability of stockholders to refund dividends 
paid out of capital may be enforced by the receiver 
of an insolvent corporation.*® However, under the 
rule existing in some jurisdictions that a stock¬ 
holder is not lia]>ie where he receives payment of 
such dividends in good faith, sec supra § 596, the 
receiver may not recover in the absence of proof 


of bad faith on the part of the stockholder.*® Fur¬ 
thermore, it has been held that if a corporation is 
solvent, and partially distributes its assets when in 
that condition, and it seems to have sufficient as¬ 
sets to pay all liabilities, the amount distributed may 
not be recovered by the receiver.®^ 

Liability of directors and officers. The liability 
of officers and directors of the corporation to re¬ 
fund assets of the corporation misapplied or misap¬ 
propriated, see supra § 768 et seq, may be enforced, 
sometimes by reason of express statutory authoriza¬ 
tion, by the receiver of the corporation.®® To re¬ 
cover corporate funds or securities fraudulently ab- 


ref^ardless of stockholders' erood faith 
or solvency of corporation.—Sweet v. 
Lang. D.C.Minn., 14 F.2d 768; affirm¬ 
ed. C.C.A.. 14 F.2d 762. 

SlstrlbntioB of capital stock among’ 
stockholders 

The receiver of insolvent Insurance 
company, since he repre.sents credi¬ 
tors, is proper person to bring ac¬ 
tion against stockholders to whom 
was distributed capital stock of com¬ 
pany, thus placing fund beyond reach 
of its creditors—Osgood v. Lnytin, 
3 Abb Doc.. NY. 418. 3 Keyes 521. 3 
Transcr.A. 124, 6 Abb Pr ,N.S., 1. 37 
How Pr. 63, affirming 48 Barb. 463 

Complaint held iBsnAclent 

(1) Complaint against defendants 
who were officers, sole stockholders, 
and board of directors of corporation, 
charging them with fraud in enter¬ 
ing into option to sell all capital 
stock to another corporation, during 
contiiuiancs of which assets of cor¬ 
poration W'ore allegedly diverted to 
other corporation and liabilities were 
increased, was demurrable for fail-, 
lire to siiccify how fraud whs prac¬ 
ticed—■ Ilogcrs V. Drewry, 264 N.W. 
225, 196 Minn. 16. 

(2) A complaint by receiver of cor¬ 
poration charging that defendants, as 
owners of il.s stock, entered into op¬ 
tion contract for sale of stock pro¬ 
viding that if purchaser did not ex¬ 
ercise option, it should pay defend¬ 
ants any decrease in excess of cur¬ 
rent assets over liabilities, and 
charging that payment to defendants 
of certain sum in accordance with 
terms of contract for purpose of ad¬ 
justing decrease in excess of current 
assets over iiabilltios was paid to 
them for use and benefit of corpora¬ 
tion failed to state cause of action on 
theory of money had and received.— 
Rodgers v. Drewry, 277 N.W. 393, 
202 Minn. 128. 

Liability of stockholders to receiver 
on dissolution see Infra S 1760. 
Procedure in actions to enforce 
stoi'kholders’ liability see supra 99 
678-706. 

07. Minn.—Minneapolis Baseball Co. 
10 C.J.S.—79 


v. City Bank. 69 N.W. 331. 66 Minn 
441, 38 L.R.A. 416.' 

88. U.S.—Taylor v. Spurway. D.C. 
Fla., 16 F.Supp. 566—Quinn-Mar- 
shall Co V. McDaniels Co., D.C.N. | 
C.. 5 F.Supp. 937. 

14a C.J. p 1002 note 32. 

BetarnlBg notss for nnpald subscrip¬ 
tions 

Insolvent corporation’s receiver is 
proper person to sue directors and 
stockholders for annulment of irans- 
action by which stockholders’ notes 
for unpaid subscriptions were re¬ 
turned.—Forcum v. Symmes, 143 So. 
630, 106 Fla. 610. 

89. Mich.—Detroit Trust Co. v. 
Goodrich. 141 N W. 882, 176 Mich. 
168. AnnCaa.l915A 821. 

14a C.J. p 1002 note 31. 

90. U.S—^Wood V National City 

Bank. C.C A.N Y, 24 F.2d 661 — 

Guaranty Trust Co. of Newr York 
V. Grand Rapids, G H. & M Ry. 
Co. I>.C.Mi<h.. 7 F.Supp. 611, af- 
flrincd, C C A., United- Light & Pow¬ 
er Co V. Grand Rapids Trust Co., 
86 F.2d 331, certiorari denied in 
part 57 S.Ct. 118, 299 U.S. 691. 81 L. 
Kd. 43G, certiorari granted in part 
Grand Rapids Trust Co. v TTnlted 
Light & Power Co., 57 S.Cl. 119, 
299 U.S. 634, 81 L.Ed 393, certio¬ 
rari dismissed 57 S.Ct. 312, 299 U. 
S. 618, 81 LEd. 45C 

Pa.—Clark v. Davidson, 3 Pa Dist. & 
Co. 730, affirmed 83 Pa.Super. 79. 
Corporation’s fallnrs to sot up 
theoretioal roservo for depreciation, 
and failure ot directors to take such 
depreciation into consideration in de¬ 
claring dividends, afforded no basis 
for receiver’s recovery from holding 
company of dividends received.— 
Guaranty Trust Co. of New York v. 
Grand Rapids, G. H. &. M. Ry. Co., 
D.C.Mich., 7 F.Supp. 611, affirmed, C. 
C.A.. United Light & Power Co. v. 
Grand Rapids Trust Co., 86 F.2d 331, 
certiorari denied in part 67 S.Ct. 118. 
299 U.S. 691, 81 L.Ed. 436. certiorari 
granted in part Grand Rapids Trust 
Co. v. United Light 48 Power Co., 67 
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set. 119. 299 US. G34. 81 L.Ed. 393. 
certiorari dismissed 57 S.Ct. 312, 299 
IT.S. 618, 81 LEd. 456. 

91. Pa.—Clark v. Davidson, 3 Pa. 

Dist. & Co. 730, affirmed 83 Pa. 

Super. 79. 

92. U S —Austin V. Garard, C.C.A. 

Ill, 61 F.2d 129. 

N.Y.—Hitz V Garflnkel, 283 N.Y.S 

872. 246 AppDiv 728. 

I4n C.J p 1002 note 33. 

Directors voting salaries 

Pa.—McGmniss v. Schneebell, 28 Pa. 

Dist. 368. 

Dand reooBveyed by corporation’s 
dood to presidontf voidable becanne 
stock was not surrendered or trans¬ 
fer entered on books, should be re¬ 
stored to receivership estate of cor¬ 
poration.—Fleming v. Reinhardt, 280 
P. 9, 163 Wa.sh. 526. 

Xu action against directors for con- 
version, receiver could not recover 
for wrongful preferences.—Williams 
V. Davis, 234 N W. 11, 182 Minn. 186. 

Sale of property presumed valid in 
action to recover proceeds 

In suit against directors for con¬ 
version of proceeds of corporalion’.s 
property, sale by corporation must 
bo considered valid —Williams v. Da¬ 
vis. supra. 

Bvldenee held snllloient 

(1) In action by receiver against 
directors for conversion, evidence 
sustained finding that proceeds of 
corporation’s assets were used in 
good faith to pay corporation’s obli¬ 
gations.—Williams v. Davis, supra. 

(2) Evidence established that con¬ 
tract between president of corpora¬ 
tion and salesman to treat sales¬ 
man's commission agreement with 
corporation as part of business of 
partnership composed of salesman 
and president, and assigntneiit of 
partnership business to corporation 
formed by partners, were made prior 
to president's alleged promise to per¬ 
petuate commission agreement, and 
not on consideration thereof.—Deeds 
V. Gilmer, 174 S.E. 87. 162 Va. 167. 
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stracted, the receiver may maintain' ah action 
against the president of the corporation,^3 or against 
a director.*^ 

Without authority from the court appointing him, 
a receiver should not, it has been held, bring an ac¬ 
tion against directors and their transferees to re¬ 
cover assets wrongfully diverted.^® 

§ 1516. Avoidance of Contracts and Convey¬ 
ances of Corporate Property 

Th« receiver of a corporation may disaffirm acts 
done by the corporation in violation of the rights of 
creditors. 

As is explained in § 1505 supra, the receiver of 


a corporation represents all interested parties as 
well as the corporation. Consequently, he is not 
limited in his power of impeaching corporate acts 
to the powers possessed by the corporation.^<^ 

Under the rule stated in the C.J.S. title Receivers 
§ 326, also 53 C.J. p 325 note 85 et seq, the receiv¬ 
er of a corporation, as a representative of credi¬ 
tors, may disaffirm acts done by the corporation 
which are illegal and in violation of rights of its 
creditors.®^ For example, he may maintain an ac¬ 
tion to set aside an illegal transfer of the securities 
of the corporation made by it,®* or to recover as¬ 
sets transferred by the corporation in fraud of its 
creditors,®® and to set aside other transfers of cor- 


avldcBOC held lasufloient 

(1) To show sole stockholders con¬ 
sented to aive director amount of 
debt to corporation prior to attach¬ 
ment of creditor's rights.—Logeman 
Mfg. Co. V. Logeman. Mo.App., 298 S. 
W. 1040, 1042. 

(2) To show that president of cor- 
, poration was guilty of moral turpi¬ 
tude or bad faith toward corporation 
in entering Into contract entitling 
president to share in profits of sales¬ 
man's commission agreement with 
corporation.—Deeds v. Gilmer, 174 S. 
B. 37. 162 Va. 167, 

(3) To establish that president of 
corporation coerced salesman to put 
commission contract with corpora¬ 
tion into business of partnership 
composed of president and salesman. 
—Deeds v. Gilmer, supra. 
Bnforcement of directors' or officers' 

liabilities by receiver see supra f 
1613. 

93. N.Y.—Butterworth v. O'Brien, 24 
How.Pr. 438. 

BITsot of sabssgnsat action against 
▼ios president by third persons 

Where vice president of corpora¬ 
tion obtained government warrant 
payable to corporation after appoint¬ 
ment of receiver, and cashed it and 
received proceeds, it is no defense to 
receiver’s proceeding against him 
for proceeds that third persons 
claiming interest therein commenced 
subsequent action against vice presi¬ 
dent therefor, since Judgment in re¬ 
ceiver’s action or pendency of such 
action would be good defense to such 
subsequent action.—^Wonder v. Olym¬ 
pic Smelters Co., 206 P. 360, 119 
; Wash 614. 

94. N.Y.—Glllet v. Phillips, 13 N.Y. 
114. 

R.I.—Hayes v. Kenyon. 7 R.I. 136. 

95k Del.—Cahall v. Doffand. 108 A. 

752, 121 Del.Ch. 162. 

Necessity of receiver obtaining leave 
to sue see infra S 1527. 

96. N.Y.—Talmage v. Pell, 7 N.Y. 
328—Gillet v. Moody, I N.Y. 479. 


Zf receiver substantially benefited 
by unauthorised acts of corpora¬ 
tion's chief owner and manager in 
operating business, prefers still to 
insist on enforcement of legal con¬ 
sequences of such acts, court can 
merely administer law as it is. with¬ 
out regard to considerations beyond 
its sphere.—^Wood v. Todd. N.J., 251 
F. 530, 163 C.C.A. 524. 
astoppel 

That corporation, being party to 
fraudulent contract, might be es¬ 
topped from attacking it. did not 
estop corporation’s receiver, repre¬ 
senting innocent stockholders.—A. B. 
Deach & Co. v. Grant, C.C.A.Ohio, 54 
P.2d 731, certiorari denied ,'>2 S.Ct. 
498. 286 U.S. 646, 76 L.Bd. 1283. 

97. Iowa.—Lex v. Selway Steel Cor¬ 
poration, 206 N.W. 586, 203 Iowa 
792—Lex v. Selway Steel Corpora¬ 
tion, 188 N.W. 840, 194 Iowa 193. 
N.Y.—Talmage v. Pell, 7 N.Y. 328— 
Gillet V. Moody, 3 N.Y. 479—Stone 
v. Young, 206 N.Y.S. 96, 210 App. 
Div. 303. modifying 204 N.Y.S. 690. 
123 Misc. 120. 

Usury 

Receiver of estate of insolvent 
corporation has right to question 
transaction whereby insolvent bor¬ 
rowed money, paying alleged usuri¬ 
ous rate of interest.—James Brad¬ 
ford Co. v. United Leather Co., 95 A. 
308. 11 Del.Ch. 46. 

ZilablUty of corporation for sspsndl- 
turss on setting aside contracts 

Where real complainant in receiv¬ 
ership suit against corporation, 
through its control of subsidiaries 
of defendant, caused them to enter 
into illegal contracts with other cor¬ 
porations owned by it, on setting 
aside of such contracts, expenditures 
made by third persons in reliance 
thereon are chargeable to defend¬ 
ant. so far as they were of benefit to 
it or its properties, but no further.— 
Button V. Cities Fuel & Power Co., 
C.C.A.Va., 300 F. 280, certiorari de¬ 
nied Cities Fuel & Power Co. v. 
Button. 45 S.Ct. 99, 266 U.S. 619, 69 
L.Ed. 471. 


9a N.Y.—Gillet V. Moody, 3 N.Y 
479. 

Transfer unauthorised by directors 

The receiver may bring suit to 
set aside transfer by cashier of cor¬ 
poration of notes where transfer 
was illegal because not authorized 
by previous resolution of board of 
directors.—Gillet v. Phillips, 13 N. 
Y. 114. 

99. U.S.—Texas & P. Ry. Co. v. Pot- 
torff. Tex.. 54 S.Ct. 416, 291 U.S. 
246, 78 L.Bd. 777, affirming, C.C.A., 
63 F.2d 1, certiorari granted 64 
S.Ct. 55. 290 U S. 609, 78 L Kd. 533. 
amended 54 S.Ct. 525, 291 U.S. 649, 
78 L.Ed. 777, rehearing denied 54 
S.Ct. 627, 292 U.S. 600, 78 L.Bd. 
1464. 

Del.—Keedy v. Sterling Electric Ap¬ 
pliance Co., 115 A. 369, 18 Del. 
Ch. 66. 

Ind.—Turner v. Henshaw, 166 N.B. 

222, 86 Ind.App. 665. 

Iowa.—Hoyt v. Hampe. 214 N.W. 718, 
206 Iowa 206, citing Corpus Juris, 
and rehearing denied 220 N.W. 45, 
206 Iowa 206. 

Minn--Aiken v. Timm, 180 N.W. 234, 
147 Minn. 317. 

14a C.J. p 1003 note 44. 

Who may J>o sued 

Any one holding property con¬ 
veyed in fraud of creditors mny be 
sued by receiver.—Powers v. Ham¬ 
ilton Paper Co., 18 N.W. 20, 60 Wls. 
23. 

Suit as orsatlug Usu 

Where receiver of insolvent corpo¬ 
ration files bill as representative of 
corporation to set aside fraudulf*nt 
transfer of corporate property, and 
thereby subject assets to payment 
of creditors of corporation, suit 
creates equitable lien similar to that 
created by creditor's bill by Judg¬ 
ment creditor to set aside fraudu¬ 
lent conveyance.—^Bradley v. Unit¬ 
ed Wireless Tel. Co., 81 A. 1107, 79 
N.J.Bq. 458, affirmed 93 A. 1084, 83 
N.J.Eq. 688. 

Writ of assistsaos 

The receivers of corporation are 
not entitled to summary writ of as- 
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porate property which, although not in fraud of 
creditors, are not in compliance with special statu¬ 
tory requirements.! The fact that a transfer of 
corporjate property would be valid against the cor¬ 
poration will not prevent a receiver of the corpora¬ 
tion from suing to set aside the transfer if it is 
void as to creditors.^ Furthermore, it has been held 
that a receiver is entitled to equitable relief against 
an unconscionable sale of property to the corpora¬ 
tion which he represents.® 

The rule allowing the receiver to sue. has fre¬ 
quently been applied in the case of conveyances of 
corporate assets which amount to unlawful pref¬ 
erences.^ However, an ordinary chancery receiver, 
who acts merely as custodian of the property, is 
without authority to maintain a suit to recover an 
unlawful preference where the statute prescribes 
that such recovery is to be had by a receiver ap¬ 
pointed under a decree of dissolution.® 


The rule of tender, that one seeking to avoid a 
contract for fraud must offer, before suit, to re¬ 
store whatever he has received under the contract, 
see Contracts §§ 438, 439, is inapplicable, as between 
receivers of a corporation, representing the stock¬ 
holders and creditors, and a third person who has 
obtained possession of the corporate assets under a 
voidable contract with the directors.® 

Conditional sales. Ordinarily, the receiver of a 
corporation takes subject to the reservation of title 
in a conditional sales agreement, see supra § 1506 c, 
but if the conditional sale is invalid as to creditors 
of the corporation under the rules discussed in the 
C.J.S. title Sales § 582, also 55 C.J. p 1250 note 84 
et seq, because of noncompliance with statutory re¬ 
quirements as to filing and recording, it is also void 
as against the receiver, as a representative of the 
creditors, and he may avoid the sale.*^ 

Mortgages. Where a chattel mortgage of corpo- 


Rlstance to recover property of cor¬ 
poration held by persons not parties 
to cause, and. who in good faith 
deny receiver's right to possession, 
claiming it under contract with the 
corporation. “The receivers should 
be put to their action “—Musgrove v. 
Gray. 26 So. 643. 123 Ala. 376. 379, 82 
Am.S.R. 124. 

&aoliss 

Delay of corporation and its re¬ 
ceivers in bringing suit to set aside 
corporation's deed for more than 
seven years was held laches barring 
recovery, where in meantime third 
persons acting on record purchased 
property and trust deed covering it. 
—Quinn v. Baldwin. 75 F.2d 652, 64 
App.D.C. 133. 

Effect of appointment of receiver on 
creditors* right to sue see supra S 
1500. 

Receivers in supplementary proceed¬ 
ings see the C.J S. title Fraudulent 
Conveyances S 77, also 27 C.J. p 
478 notes 85, 86. 

Remedy of creditors as to fraudulent 
conveyances see supra 8 1426. 

1. Mich.—Klingensmlth v. James 
B. Clow & Sons. 262 N.W. 644, 278 
Mich. 48, reversing 259 N.W. 812, 
270 Mich. 460. 

14a C.J. P 1004 note 45. 

a. U.S.—Texas & P. Ry. Co. v. Pot- 
torff, Tex., 54 S.Ct. 416, 291 U.S. 
245, 78 L.Ed. 777, affirming. C.C.A.. 
63 P\2d 1. certiorari granted 54 
S.Ct. 65, 290 U.S. 609, 78 L.Ed. 533. 
amended 54 S.Ct. 525. 291 U.S. 649, 
78 L.Ed. 777, rehearing denied 54 
S.Ct. 627, 292 U.S. 600, 78 L.Ed. 
1464. 

Tex.—Shaw v. Borchers, Com.App., 
46 S.W.2d 967. reversing, Civ.App.. 
81 S.W.2d 829. 

14a C.J. p 1004 noU 46. 


Transfer good as to creditors 

(1) Where transfer is one which 
creditors themselves could not set 
aside, receiver likewise cannot set it 
aside. It has been so held in respect 
of mortgage given in good faith to 
secure debt which it was duty of 
corporation to pay.—^Kuser v. 
Wright, 31 A. 897. 52 N.J.Bq. 825. 

(2) Where creditors could not 
complain of sale made by corpora¬ 
tion, neither could receiver of cor¬ 
poration.—Vickers v. Toerner, 146 
So. 26. 176 La. 47L 

3. N.J.—Voorhees v. Malott, 69 A. 
643. 78 N.J.Eq. 673, affirming 66 A. 
192, 72 N.J.Eq. 791. 

14a C.J. p 1004 note 49. 

4. Minn.—Aiken v. Timm, 180 N.W. j 
234. 147 Minn. 317. 

N.J.—De Stefano v. American Choco¬ 
late Almond Co., 152 A. 2, 107 N. 
J.Eq. 156. I 

14a C.J. p 1004 note 47. 

Aateoedent Indebtedness 

Insolvent corporation's receiver 
was entitled to recover preferential 
payments to president and principal 
stockholder on antecedent indebted¬ 
ness.—De Stefano v. American Choc¬ 
olate Almond Co., supra. 

Payments after filing of bill 

Insolvent corporation’s receiver 
was entitled to recover from corpo¬ 
ration's officer preferential payment 
which he caused to be paid after fil¬ 
ing of bill.—De Stefano v. American 
Chocolate Almond Co., supra. 
Belatlon back of reoelvsr*s title 
Under P.L.1919 p 456 8 4. sup¬ 
plementing Corporation Act of 1896. 
title and right of receiver, for pur¬ 
poses of avoiding liens and prefer¬ 
ences, relates back to time of filing 
of bill.—De Stefano v. American 
I Chocolate Almond Co., supra. 

1251 


Conditions preesdent 

The publication by receiver of cor¬ 
poration of notice requiring all per¬ 
sons having property of corporation 
in their possession to deliver it to 
him, as required by statute is not 
condition precedent to right of re¬ 
ceiver to sue to compel creditor to 
account for sums paid to him by 
corporation when its insolvency was 
imminent.—Stiefel v. New York Nov¬ 
elty Co., 25 Misc. 221, 55 N.Y.S. 90. 

Form of Judgment 

Receiver of corporation suing to 
recover preference obtained by cred¬ 
itor while corporation was insolvent 
is entitled to plain money Judgment, 
leaving its satisfaction otherwise 
than by collection to court having 
Jurisdiction of receivership, instead 
of Judgment providing that it should 
not be collected until amount of divi¬ 
dend should be determined, and that 
excess should then only be collected. 
—Lung V. Washington Grocery 
Co.. 218 P. 207, 126 Wash. 406, af¬ 
firmed 222 P. 902, 126 Wash. 406. 
Remedy of creditors as to prefer¬ 
ences see supra 8 1428. 

fi. Md.—Hayden v. Seward, 87 A. 
672, 120 Md. 163, 46 L.R.A..N.S., 
1059—Hughes V. Hall. 85 A. 946, 
118 Md. 673. 

a N.J.—Guild V. Parker, 48 N.J. 
Law 430. 

j 7- U.S.—Weber Showcase & Fixture 
Co. v. Waugh. D.C.Wa8h., 42 F. 
j 2d 616. 

I Conn.—C. I. T. Corporation v. Cohen, 
167 A. 102, 117 Conn. 159. 

N.C.—General Motors Acceptance 
Corporation v. Mayberry, 142 S.E. 
767, 195 N.C. 508—Observer Co. v. 
Little, 94 S.E. 586, 175 N.C. 48. 
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rate property is void as to creditors, it is invalid as 
to the receiver of the corporation representing the 
creditors, and he may avoid it.® For example, a 
chattel mortgage, invalid as to creditors, is not 
binding on the receiver where it lacks the proper 
affidavit of consideration,® or is not filed or record¬ 
ed as required by statute.^® 

In addition, a receiver may contest the validity of 
a mortgage executed by the corporation when the 
requirement that a certain number of stockholders 
consent to its execution, see §§ 1176, 1216 supra, 
has not been complied with.^i 

§ 1517. Vacating or Opening Judgments 

The receiver ordinarily may move to vacate an In¬ 
valid or fraudulent Judgment against a corporation or 
may have equitable relief against its operation. 

Although a receiver is not a party to the original 
action against the corporation, in furtherance of his 


authority conferred by statute or order of court to 
collect assets, he has, nevertheless, been permitted 
to move to vacate invalid judgments entered against 
the corporation.12 Pursuant to his power to re¬ 
cover the corporate property, a receiver may be per¬ 
mitted, at the same term at which a judgment 
against the corporation obtained by collusion is en¬ 
tered, to move to have the judgment opened and be 
permitted to defend, where the effect of the judg¬ 
ment is to diminish the estate in his hands or which 
may properly come to him, or to prevent the proper 
disposition of the estate to those actually entitled.^® 

However, the receiver may not obtain the vaca¬ 
tion of a judgment for mere irregularities in its 
procurement where the corporation could not have 
such rclicf.^^ Moreover, where a judgment against 
a corporation is fraudulent as to some creditors, 
but is valid as against others, it will not be set aside 
by the court in which it was rendered at the in- 


Beoeiver am "pmvuouaX rqprManta- 
tlva” 

The receiver of corporation is not 
“personal representative** of vendee 
within provision that all conditional 
sales, unless recorded, etc., **shall be 
held to be absolute sales, except as 
between the vendor and the vendee 
or their personal representatives,*' 
and an itnrecorded conditional sales 
contract may be avoided by him.—In 
re Wilcox, eta, Co., 89 A. 163, 70 
Conn. 220. 

Waiver of rights of smbsogneat cred¬ 
itors 

Receiver of corporation could not 
waive any rights of subsequent cred¬ 
itors.—^Weber Showcase & Fixture 
Co. V. Waugh, D.C.Wash., 42 F.2d 
615. 

Validity of invalid conditional sales 
as against receiver see the C.J.S. 
title Receivers | 326, also 63 C.J. P 
326 notes 99-4. 

a N.J.—Smith v. Commercial Cred¬ 
it Corporation, 165 A. 637, 113 X. 
J.Eq. 12. affirmed. Morrow v. 
Smith, 170 A. 607, 115 N.J.Eq. 310. 
Validity of invalid or defective 
mortgages as against receiver see 
the C.J.S. title Receivers I 326, 
also 53 C.J. p 326 note 94 et seq. 

a N.J.—Fidelity Trust Co. v. Staten 
Island Clay Co., 67 A. 1078, 70 
N.J.Eq. 660—Graham Button Co. 
v. Spielmann, 24 A. 671, 60 N.J.Eq. 
120, affirmed 27 A. 1033, 60 N.J. 
Bq. 796. 

Necessity of affidavit see Chattel 
Mortgages 8 84 a. 

XOi U.S.—Bayne v. Brewer Pottery 
Co., C.C.Ohio. 90 F. 754. 

Mich.—^Klingensmlth v. James B. 
Clow a Sons, 282 N.W. 644, 273 
Mich. 48, reversing 259 N.W. 312, 
870 Mich. 460. 

Minn.—Farmers* Xx>an, etc., Co. v. 


Minneapolis Engine, etc.. Works, 29 
N.W. 349, 35 Mmn. 643 
N.J.—Smith V. Commercial Credit 
Corporation, 165 A. 637, 113 N.J. 
Eq. 12, affirmed Morrow v. Smith, 
170 A. 607, 116 N.JBq. 310. 
railure to record within time re¬ 
quired 

Receiver of corporation may con¬ 
test validity of assignment of goods 
of corporation by way of mortgage 
on ground that it was not recorded 
within time required by law —Frank¬ 
lin Nat. Bank v. Whitehead, 49 N.E. 
592, 149 Ind. 560, 63 Am.S.R. 302, 39 
L.R,A. 726. 

Necessity of recording as against 
creditors see Chattel Mortgages, 9 
136. 

11. U.S.—Commerce Trust Co. of 
Baltimore, Md., v. Chandler, C.C.A. 
Mass., 295 F. 241, certiorari denied 
44 S.Ct. 635. 266 U.S. 689, 68 L..Ed. 
1194. 

N.Y.—Shapiro v. People's Co-op. Soc., 
211 N.Y.S. 468, 125 Misc. 839. 
Action to set aside 

A receiver of corporation, appoint¬ 
ed on application of execution cred¬ 
itor, under 2 Rev.St. p 462 i 36, may 
maintain action to set aside mort¬ 
gage executed by company, on 
ground that written assent of stock¬ 
holders owning at least two thirds 
of its capital stock had not been 
first procured, as required by Ii.l871 
o 481.—^Vail v. Hamilton, 20 Hun 
365, affirmed 85 N.Y. 453. 

12. N.Y.—Yorkville Bank v. Henry 
Zeltner Brewing Co., 80 App.Div. 
678, 80 N.Y.S. 839, 83 N.Y.Civ. 
Proc. 348. 

Jndguenfe b j oonfession 

(1) Receiver may apply in cause 
to vacate a Judgment entered by 
confession by virtue of a bond and 
warrant of attorney executed by 
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president without authorization.— 
Stokes V. New Jersey Pottery Co.. 
46 N.J.Law 2.37. 

(2) Receiver may move to vacate 
Judgment on cognovit note executed 
by officer not possessing requisite 
authority and whose act bus not 
been ratified by the corporation.— 
Smead Fdy. Co, v. Chesbrough, 18 
Ohio Clr.Ct. 783. 

Notios to attorney general 

In action by receiver to sot aside 
Judgment obtained by defendant and 
for recovery of money realized on 
Judgment, notice to attorney gener¬ 
al and his appearance in such suit, 
are not required by statute provid¬ 
ing that notice of suits involving 
dissolution of corporations or dis¬ 
tribution of its assets shall be given 
to attorney general by receiver of 
corporation.—^Nealis v. American 
Tube. & Iron Co., 27 N.Y.S. 733. 76 
Hun 220, affirmed 44 N.E. 944, 150 N. 
T. 42. 

Preferential Jndgaent 

Alleged fact that corporate assets 
undisposed of and undistributed 
might produce funds which would 
pay all creditors in full did not pre¬ 
vent maintenance of action by re¬ 
ceiver to set aside as preferential 
Hen of Judgment against corporation 
which was entered within four 
months preceding appointment of re¬ 
ceiver.—Slang V. Puget Sound Nat. 
Bank of Tacoma, 63 P.2d 873, 188 
Wash. 603. 

Persons entitled to vacate Judgments 
see the C.J.S. title Judgments 8 
293, also 34 C.J. p 344 note 69 et 
seq. 

lA Ill.—Peabody v. New England 
Water-works Co., 66 N.E. 957, 184 
Ill. 626, reversing 80 IlUApp. 458. 

14. N.J.—Beebe v. Geo. H. Beebe 
Co.. 46 A. 168, 64 N.J.Law 497. 
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stance of the receiver, for the reason that the rights 
of the creditors as to whom the judgment is fraudu¬ 
lent can be protected by the court having control 
of the matter. 

Equitable relief. Where there is no adequate 
remedy available in the court wherein the judg¬ 
ment has been entered, the receiver is entitled to eq¬ 
uitable relief against the operation of a fraudulent 
judgment.!• The receiver of the corporation is en¬ 
titled to injunctive relief against the operation of 
such judgmcnts.ll 

However, judgments rendered against an insol¬ 
vent corporation on valid debts against it, and with¬ 
out any fraud of the judgment creditors, will not be 
set aside at the suit of the receiver of the corpora¬ 
tion, appointed in a proceeding by unsecured credi¬ 
tors to dissolve the corporation, on the ground that 
the judgments were rendered on warrants of attor¬ 
ney executed by officers of the corporation without 
authority.!* 


§ 1518. Conduct and Management of Busi¬ 
ness 

Ordinarily, a receiver of a corporation may not con¬ 
duct the corporate buelneea unless specially authorized, 
in the conduct of the business, usually he succeeds to the 
rights and liabilities of the corporation. 

In accordance with the rule stated in the C.J.S. 
title Receivers § 183, also 53 C.J. p 166 note 70, a 
receiver of a corporation ordinarily has no power 
to continue or carry on the corporate business,!* 
unless specially authorized by the court.*® How¬ 
ever, in the case of public service corporations, as 
distinguished from private corporations, see supra § 
18, it is stated that the corporate franchise is tak¬ 
en by the receiver and kept alive by the perform¬ 
ance of corporate duties and ultimately sold,*! al¬ 
though if the business cannot be conducted except 
at a loss to the investors, the court may order the 
cessation of operation.** 

The receiver of a corporation, conducting its 
business, takes the place of the corporation and its 
officers for the purpose of performing the neces¬ 
sary corporate duties and functions,** and has the 


X6. N.J.—Beebe v. Geo. H. Beebe 
Co., supra. 

16. U.S.—Owen v. Clifton, Miss., 
232 F. 136, 146 C.C A. 328. 

N Y -Whittlesey v. Delaney, 73 K.Y. 
671. 

Persons entitled to equitable relief 
aKa^inst judi^nient see the C.J.S 
title JudKUienlK S 344. also 34 C.J. 
p 438 note 62 et seq. 

X7. Ala—HoRers v. Haines, 21 So. 

411, 114 Ala. 60. 

Aijmiotioa pendente lite 

In action by receiver of insolvent 
corporation to set aside Judgments 
aeainst it on erround that they were 
fraudulently obtained on fletitious 
claims, preliminary injunction re¬ 
straining defendants from interfering 
with proceeds of execution sales will 
not be disturbed where month after 
last advance alleged to have been 
made by judgment creditor, and four 
months after first advance, no entry 
appeared on books of corporation 
disclosing any such loans.—Pierce v. 
Mayer, 13 N.Y.S. 343. 59 Hun 624. 

la Ill.—Burch v. West, 33 Ill.App. 
369, affirmed 25 N.B. 658, 134 Ill. 
258. 

19. N.J.—Glaser v. Achtel-StetteFs 
Restaurant, 149 A. 44, 106 N.J.Eq. 
150. 

Authority of trustee in bankruptcy 
to conduct business see Bank¬ 
ruptcy S 303. 

Personal liability of corporate re¬ 
ceiver for conducting business see 
supra i 1506. 


90. Pa—Fried v. Fablani, 182 A. 

717, 120 Pa.Sliper. 558. 
Broadcasting station 

Receiver of property and assets 
of broadcasting corporation, appoint¬ 
ed in proceeding for voluntary dis¬ 
solution of corporation, was held en¬ 
titled to order granting leave to op¬ 
erate broadcasting station for limit¬ 
ed period by way of enhancing es¬ 
tate of corporation.—Application of 
Metropolitan Broadcasting Corpora¬ 
tion. 293 N.Y.S. 230, 250 App.Div. 
725. 

Auditing of corporate books 

Under Act No. 159 1898 SS 7, 8, 
court had power to order audit of 
l>ooks of corporation under receiver¬ 
ship, and, where emergency existed, 
it could act without causing notice 
of application to be entered on re¬ 
ceivership book and waiting ten 
days from such entry before acting. 
—Reynaud v. Uncle Sam Planting A 
Mfg. Co. 92 So. 731, 152 Da. 60. 

21. N.J.—Mathers’ Sons Co.’s Case, 
30 A. 321, 52 N.J.Eq. 607. 

Operation of railroad under receiver¬ 
ship see the C.J.S. title Railroads 
§ 381 et seq, also 61 C.J. p 957 note 
60 et seq. 

22. U.S.—Central Bank & Trust 
Corporation v. Cleveland, S.C.. 252 
F. 530, 164 C.C.A. 446. 

Prosnxnption against loss rssnlting 
from operation 

Court will assume, unless it other¬ 
wise appears, that public service cor¬ 
poration can be operated so as not at 
least further to impair value of as¬ 

1253 


sets, and will direct it to be oper¬ 
ated, even b> issue of receiver’s cer¬ 
tificates, until arrangements can be 
made to meet exigencies of its stop¬ 
page.—Central Bank & Trust Corpo¬ 
ration v. Cleveland, supra. 

23. U.S.—Eddy v. Lafayette, Ind. 
T, 16 set. 1082, 163 U.S. 456, 41 
L.Kd. 225—McNulta v. Lochridge, 
111., 12 S.Ct. 11, 141 U.S. 327. 35 
L.Ed. 796. 

Mich.—^In re Detroit Properties Cor¬ 
poration. 236 N.W. 850, 852, 254 
Mich. 523, quoting Corpus Juris. 
Ind.—Jefferson Paik Realty Corpo¬ 
ration v. Kelly Glover & Vale, 
App., 12 NE.2d 977. 

Okl—Oklahoma Sheep A Cattle Co. 
V. Hustings. 194 P. 223, 80 Okl. 
109. 

Pa.—McDougal v. Huntingdon A 
Broad Top Mountain Railroad A 
Coal Co., 143 A. 674, 294 Pa. 108. 
14a C.J. p 1005 note 58. 

Within meaning of oontraot 

Under agreement which provided 
that defendants may terminate It 
should plaintiffs cease being asso¬ 
ciated with certain corporation "in 
any executive or managerial capaci¬ 
ty," on appointment of receiver for 
such corporation, plaintiff ceased to 
be associated with corporation in 
such capacity.—Fried v, Fablani. 
182 A. 717, 120 Pa.Super. 558. 

Effect of receivership on: 

Authority of officers and agents 
see supra S 1494. 

Corporate existence and powers see 
supra i 1493. 



§ 1518 


CORPOBATIONS 


19 C.J.8. 


same powers for such purposes.^^ On the other 
hand, the power of the receiver to manage the cor¬ 
poration and its operation depends on its corpo¬ 
rate existence which is, as shown in § 23 supra, a 
matter of legislative control.25 The receiver may 
not act, and the court is without power to author¬ 
ize him to act, beyond the corporate powers con¬ 
ferred by the charter and governing statutes-^® 

In the conduct of the corporate business, the re¬ 
ceiver generally assumes the duties and liabilities of 
the corporation to the public,^'^ and liability in such 
cases is enforced against him in his official rather 
than in his personal, capacity.28 Receivers of a 
corporation, including receivers of a railroad cor¬ 
poration, see the C.J.S. title Railroads § 384, also 51 
CJ. p 961 note 601 et seq, frequently have been 
held to be embraced within statutes imposing liabil¬ 
ity on the corporation.29 

Employment of cusistants. Like other receivers, 
see the C.J.S. title Receivers § 157, also 53 CJ. p 
168 note 6 et seq, where empowered by the order of 
the court, the receiver of a corporation may em¬ 
ploy assistants to aid him in the operation of the 
business.29 The court may, if it sees fit, approve 
the hiring of agents after they have been em¬ 
ployed by the receiver.2i 

§ 1519. —- Incurring Indebtedness 

The authority given to a receiver of a corporation 
to carry on the business confers on him the power to 
borrow money for the proper conduct of the business. 


The general rule enunciated in the C.J.S. title 
Receivers § 185, also 53 C.J. p 168 note 90, that 
where a receiver is authorized to conduct the busi¬ 
ness, he receives, as incidental thereto, the pow¬ 
er to expend money and to incur indebtedness in 
the proper and usual conduct of the business, ap¬ 
plies io a receiver of a corporation.®2 

In the case of strictly private corporations, the 
claims and indebtedness of the receiver ordinarily 
may not be given priority over preexisting liens, 
as is shown in the C.J.S. title Receivers § 292, also 
53 C.J. p 258 note 31. However, where a corporate 
mortgage securing bonds of the corporation is sub¬ 
ject to a prior mortgage for purchase money, the 
receiver may properly be permitted to borrow mon¬ 
ey to purchase the prior mortgage in order to pro¬ 
tect the corporate mortgage.®® 

§ 1520. -Receivers’ Certificates 

Questions pertaining to corporation receiver's 
certificates, including the question whether prior 
liens may be subordinated, are fully discussed in the 
CJ.S. title Receivers §§ 191-219, also 53 CJ. p 176 
note 58-p 203 note 34. 

§ 1521. -Penal Liability of Receiver 

Penal atatutde regulating corporatlont have been 
held to be Inapplicable to receivers. 

In the absence of a contrary statutory direction, 
penal statutes arc strictly construed, as an examina- 


84. U.S.—Central R. & Banking Co. 
V. Parmere’ L. & T. Co., CC.S.C., 
113 F. 406, affirmed 126 F. 1001, 60 
C.C.A. 400. 

I^ich.—In re Detroit Properties Cor¬ 
poration, 236 N.W. 850, 852, 264 
Mich. 623, quoting Corpus Juris. 
N.J.—Phoenix Iron Co. v. New York 
Wrought Iron Railroad Chair Co., 
27 N.J.Law 484. 

Okl.—Oklahoma Sheep & Cattle Co. 
V. Hastings, 194 P. 228, 80 Okl. 
109. 

Power of directors 
Receiver appointed by governor is 
vested with powers and duties of 
board of directors.—Erwin v. Daven¬ 
port, 9 Heisk., Tenn., 44. 

8A. Ind.—Louisville, etc., R. Co. v. 

Cauble. 46 Ind. 277. 

Mich.—In re Detroit Properties Cor¬ 
poration, 236 N.W. 850, 264 Mich. 
523. 

86. 111.—Salford v. People, 86 HI. 
568. 

Mich.—^In re Detroit Properties Cor¬ 
poration, 286 N.W. 850, 852. 264 
Mich. 623, quoting Corpus Juris. 
Pa.—Lewis v. Germantown, etc., R. 

Co., 16 Phila. 608. 

14a C.J. p 1005 note 60. 


But in discussing liability of re¬ 
ceiver to pay franchise tax, it was 
said that receiver of mercantile cor¬ 
poration may perform, under court’s 
direction, any act which might be 
performed by any other citizen, with¬ 
out regard for corporate capacity of 
former possessor of property, nor re¬ 
liance on its franchises.—Michigan 
Trust Co. V. People of State of Mich¬ 
igan, C.C.A.Mich., 62 F.2d 842, cer¬ 
tiorari granted People of State of 
Michigan by Haggerty v. Michigan 
Trust Co., 52 S.Ct. 265, 284 U.S. 616, 
76 L.Ed. 525, reversed on other 
grounds 52 S.Ct. 512, 286 U.S. 834, 76 
L.Ed. 1136. 

87. Ark.—Holt v. Leslie, 178 S.W. 

191, 116 Ark. 433. 

14a C.J. p 1005 note 61. 

Megulatiou 

Receiver in management of oil and 
gas corporation’s business is as 
amenable to regulatory statute, and 
to orders of railroad commission as 
is corporation.—^Allred v. Hudson, 
Tex.Civ.App., 62 S.W.2d 230. 

Liability of railroad receiver see the 
C.J.S. title Railroads 9 888 et seq 
also 61 C.J. p 960 note 82 et seq. 
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88. U.S.—Gray v. Grand Trunk 
Western R. Co., C.C.A.I11., 166 F. 
736. 

14a C.J. p 1006 note 62. 

Personal liability of receiver see su¬ 
pra 9 1505. 

89. Mass.—Sullivan v. Hustis, 130 
N.E. 247, 237 Mass. 441. 16 A.L.R. 
1360. 

14a C.J. p 1006 note 68. 

Liability of receiver for death by 
wrongful act see the C.J.S. title 
Death 9 38, also 17 C.J. p 1229 note 
12 [« 1 . 

Statutes imposing penal liability on 
rec»eiver see infra 9 1621. 

3CK Ky.—Amick’s Adm'rs v. Hudson, 
109 S.W.2d 1177, 270 Ky. 452. 

31. Ky.—Amick’s Adm’rs v. Hud¬ 
son, supra. 

38, Pa.—^McDougal v. Huntingdon 
& Broad Top Mountain Railroad & 
Coal Co., 143 A. 574. 294 Pa. 108— 
Wlgton V. Climax Coal Co., 118 A. 
426, 270 Pa. 420. 

38, U.S.—Beaton v. Seaboard Port¬ 
land Cement Ca, N.Y., 211 F. 84, 
127 C.C.A. 608. 
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tion of the CJ.S. title Statutes § 389| also 59 CJ. p 
1113 note 22 will«reveal, and, accordingly, in the 
conduct of the corporate business a receiver is not, 
it has been held, a corporation and is not within 
the terms of a penal statute regulating corpora- 
tions.s< 

§ 1522. Payment of Interest, Insurance, and 
Taxes 

Corporate property In the hande of a receiver la 
liable for taxea, and If the receiver operatea the corporate 
bualneaa, he la reaponalble for the payment of fran- 
chiae taxea. On application, the court may Inatruct the 
receiver to Inaure the property and to pay Intereat due. 

Property in the hands of a receiver of a corpora¬ 
tion is liable to taxation whether the receiver is 
appointed to continue the business,or to dissolve 
and liquidate the corporation.*® The collection of 
taxes on corporate property in receivership should 
be secured by application to the court**^ Under a 
statute making it the duty of a receiver of a cor¬ 
poration to pay taxes and providing that on his 
failure to do so he may be cited to show cause why 
such taxes should not be paid, it is sufficient cause 
to show that he has sold the property under the or¬ 
der of the court and that the purchaser has taken 
the property subject to the taxes.** 


Franchise taxes. The franchise tax for which 
the corporation may be assessed under the rule 
stated in the CJ.S. title Taxation § 134, also 61 C 
J. p 252 note 46 et seq, were it operating the busi¬ 
ness, is payable by the receiver of the corporation 
if he continues the operation of the business,** and 
the court may order him to pay the tax.®® 

On the other hand, where it is not necessary for 
the receiver of an insolvent private corporation to 
preserve the franchise, and he does not exercise 
the franchise, he will not be obliged to pay any oth¬ 
er franchise tax than that which was due at the 
time of his appointment, unless he shall realize 
from the assets more than sufficient to pay the debts 
and expenses of the receivership, and then, before 
distributing to stockholders, he will pay any fran¬ 
chise tax that may have been assessed subsequent 
to his appointment.® 1 Furthermore, the receiver 
will not be liable where the corporation is so hope¬ 
lessly insolvent that the franchise is of no value to 
the receiver."*2 The receiver will be held liable for 
past-due franchise taxes.®* However, the receiver 
of an insolvent corporation, as the representative 
of creditors, may question a franchise tax based on 
a return of its secretary, made immediately prior 
to the receivership.®® 


34 , XJ.S.--17. S. v. Nixon, Mo., 35 S. ] 
Ct. 49, 235 U.S. 231. 69 L Ed. 207— 
U. S. V. Harris. Pa.. 20 S Ct. 609, 
177 U.S. 305. 44 LEd. 780. 

Penal liabilities of railrond receivers 
see the C.J.S. title Receivers S 384. 
also 51 C.J. p 962 notes 68, 69. 

86. U.S.—Coy V. Title Guarantee & 
Trust Co.. D.COr., 212 F. 520, af¬ 
firmed 220 P. 90. 135 C.C.A. 668, 
L..R.A 1915E 211. 

Deliaqnanoy tax penalties are not 

recoverable ae;alnst receivers in re¬ 
ceivership proceedings —Blakistone 
V. State, 83 A. 151, 117 Md. 237. 

Xzeessiveaess 

Claims for taxes against property 
of railroad company in hands of re¬ 
ceiver are held excessive, and are al¬ 
lowed against estate only in Just 
amount.—Spencer v. Babylon R. Co.. 
D.C.N.Y., 233 F. 803. 

Zllagal tax 

Neither receiver nor property in 
his hands is liable for invalid as¬ 
sessment of tax against corporation 
which he represents made after his 
appointment.—Union Petroleum Co. 
V. Indian Petroleum Co., 186 N.W. 
439. 192 Iowa 1373. 

Property dispossd of 
Insolvent corporation's receiver 
need not, at instance of trust deed 
benefleiary, pay taxes on land pre¬ 
viously disposed of or mortgaged 
and sold by tax collectors to muni¬ 
cipal and county authorities.—^Reich- 


land Shale Products Co. v. Southern 
Steel & Cement Co., 156 S.E. 777, 200 
N.C. 226. 

Payment of taxes by receiver see the 
CJ.S. title Receivers % 179, also 53 
CJ. p 160 note 54 et seq. 

Priority of tax see Infra S 1666. 

36. U.S.—Coy V. Title Guarantee & 
Trust Co. D.C.Or., 212 P. 620, af¬ 
firmed 220 F. 90, 135 C.C.A. 658, L. 
R,A.1915E 211. 

37. Md.—Blakistone v. State, 83 A. 
151, 117 Md. 237. 

38b Ind.—Stetson v. Rochester Shoe 
Co., 62 N.E. 149, 151 Ind. 675. 

39. U.S.—In re Pressed Steel Car 
Co. of New Jersey, C.C.A.Pa., 100 
P.2d 147. reversing, D.C, 20 F. 
Supp. 1016. 

Mich.—In re Detroit Properties Cor¬ 
poration, 2^6 N.W. 850, 254 Mich. 
623. 

Ohio.—Gerke Brewing Co. v. Kuerse, 
26 Ohio Cir.Ct.,N.S., 17. 

61 C.J. p 272 note 29. 

Beoelvemlilp lx axother vtate 

(1) State of Virginia is not enti¬ 
tled to collect franchise taxes as¬ 
sessed on Virginia corporations 
against receivers appointed in New 
York where corporation had no as¬ 
sets In Virginia subsequent to ap¬ 
pointment.—New York Trust Co. v. 
Island Oil & Transport Corporation, 
C.C.A.N.y., 11 P.2d 698, affirming, D. 
C., 7 F.2d 416. 

(2) Trial court's order, authoris¬ 
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ing receivers to pay annual franchise 
tax in state where corporation was 
created for reason of business pru¬ 
dence and expediency, was not 
abuse of discretion.—New York Trust 
Co. v. Island Oil & Transport Corpo¬ 
ration, supra. 

40. U.S.—People of State of Michi¬ 
gan V. Michigan Trust Co., Mich., 
52 S.Ct. 512, 286 U.S. 334, 76 L.Ed. 
1136, reversing, C.C.A., 62 F.2d 842, 
certiorari granted 52 S.Ct. 265, 284 
U.S. 616, 76 L..Ed 525—Bright v. 
State of Arkansas, Ark., 249 F. 
950, 162 C.C.A. 148. 

Penalty 

Where penalty due for nonpay¬ 
ment by railway company of fran¬ 
chise tax imposed by Lf.Ark.l911 p 67 
accrued within less than a month 
after receivers were appointed, and 
state thereafter intervened before 
penalty on tax for succeeding year 
had accrued, it is entitled to recover 
penalties for both years.—Bright v. 
State of Arkansas, supra. 

41. N.J.—In re George Mather’s 
Sons Co., 30 A. 321, 62 N.J.Eq. 607. 

61 C.J. p 272 note 30. 

48. U.S.—Keeney v. Dominion Coal 
Co., D.C.Ohlo, 226 P. 626. 

61 C.J. p 272 note 31. 

43. U.S.—People of State of New 
York V. Hopkins, C.C.A.N.y., 18 P. 
2d 731. 

44. N.J.—Kirkpatrick v. State Bd. 
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Insurance, Under the rules discussed in the CJ. 
S. title Receivers § 176, also 53 CJ. p 160 notes 48- 
52, where corporate property is not insured, it may 
under the circumstances be the duty of the receiver 
to ask the court for authority to take out insur¬ 
ance for the protection of the persons beneficially 
interested in the estate.^® 

Interest. Where interest installments become due 
on a mortgage, default in which will permit a fore¬ 
closure for the entire mortgage debt, the receiver 
should apply to the court for instructions with re¬ 
spect to the payment of such interest.^® However, 
installments of interest, which fall due on a mort¬ 
gage during a conservation receivership, do not be¬ 
come charges against the receiver.^^ 

§ 1523. Compromise and Settlement 

Unless authorized by statute or order of court, a re¬ 
ceiver of a corporation has no power to compromise 
claims subsisting In favor of the corporation. 

In accordance with the rules stated in the CJ.S. 
title Receivers § 165, also 53 CJ. p 147 notes 51-61, 
without authority given by the court, the receiver 
of a corporation has no power to compromise claims 
subsisting in favor of the corporation,^* unless au¬ 
thority is conferred by statute.^* The court may, 
however, authorize or approve a compromise or set¬ 
tlement,®® and the compromise and settlement must 
conform to the direction of the court.®^ 

The court will not instruct the receiver of a cor¬ 


poration to compromise a claim against the corpo¬ 
ration which is founded on a contract which has 
been held to be void.®* Furthermore, receivers for 
an insolvent corporation appointed in a creditors* 
suit will be instructed not to compromise and settle 
a judgment recovered against the corporation by an 
employee, where the question whether the receivers 
could recover the amount paid in such settlement 
from an insurance company on an indemnity policy, 
or only the amount the judgment creditor would re¬ 
ceive on a distribution of assets, was doubtful un¬ 
der the state decisions.®* 

§ 1524. Sale of Property 

a. In general 

b. Terms and conditions of sale 

c. Conduct of sale 

d. Confirmation of, and setting aside, 

sale 

e. Resale 

f. Right of redemption 

g. Rights, title, and liabilities of pur¬ 

chaser 

a. In General 

in its discretion, the courtp on proper application, 
may order the sale of corporate assets in receivership. 
Unless regulated by statute, the court may prescribe 
the notice of the sale. 

A sale of property by a receiver of a corporation 
under an order of court is a judicial salc.®^ 


of Assessors, 29 A. 442, 57 N.J. 
Law 53. 

46. Ohio.—Koch v. St. Charles Ho¬ 
tel Co, 33 Ohio Cir.Ct. 5X1. 

Note as payment 

Althousrh note has been given by 
corporation for Insurance of prop¬ 
erty belonging to it. receiver who 
takes possession of property Is 
chargeable with cost of insurance for 
remainder of term policies have to 
run. as giving of such note does not 
constitute payment.—Koch v. St. 
Charles Hotel Co., supra. 

40. U.S.—New York Guaranty Trust 
Co. V. International Steam Pump 
Co.. N.Y.. 231 P. 504, 145 C.C A. 
480. 

47. U.S.—Dulberg v, Zankcl, C.C.A. 
N.Y.. 67 P.2d 534. 

48b Md.—Murphy v. Penniman, 66 
A. 282, 105 Md. 452, 121 Am.S.R. 
683. 

Compromise of claims: 

By bank receiver see Banks and 
Banking 99 501, 751 a (6). 

On unpaid slock subscriptions see 
supra § 1*509. 

08. N.J.—Newman v. Hatfield Wire 
&, Cable Co., 174 A. 491, 113 N.J. 
Law 484. 


N.Y.—Goodrich v. Sanderson, 55 N.Y. 
S. 881, 35 App.Div. 546. 

50. Conn.—Macdonald v. AStna In¬ 
demnity Co., 92 A. 154, 88 Conn. 
671. 

Order held proper 
Order authorizing receiver in eq¬ 
uity of assets of corporation to set¬ 
tle threatened suit by releasing large 
claim against corporation threaten¬ 
ing suit, was proper, under facts 
shewing proposed settlement was 
reasonable—West v. Radio-Kelth- 
Orpheum, C.C.A.N.Y.. 68 P.2d 869. 
Setting aside of compromise 

Settlement agreement between 
mortgagee of factory of insolvent 
corporation and receiver appointed 
for corporation, pursuant to which 
releases of property were exchanged, 
would not be abrogated on receiver's 
application, where bunk did not vio¬ 
late terms, but permitted removal 
of all items enumerated in schedules 
referred to in releases.—Ivens v. Em¬ 
pire Floor & Wall Tile Co., 182 A. 
266, 119 N.J.Eq. 273. 

51. Md.—^Murphy v. Pennlman, 66 
A. 282, 105 Md. 452, 121 Am.S.R. 
583. 

14a C.J. p 1006 note 76 [a]. 
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Secret conditions 

Where on action by receiver of 
insolvent corporation against lt.s 
managers, offer of managers to pay 
certain amount in settlement and re¬ 
lease of claim against them Is rati¬ 
fied by court, they cannot afterward 
claim benefit of any secret promise 
made by receiver, and not made a 
part of offer submitted to and sajic- 
tioned by court, nor will such prom¬ 
ise be ratified afterward by court 
where it does not appear that had it 
been disclosed originally that the 
offer, with promise annexed, would 
have been accepted by court.—Una v. 
Newark Sav. Inst., N.J.Ch., 46 A. 
660. 

52. N.J.—Suydam v. New Bruns¬ 
wick Bank. 3 N.J.Eq. 276. 
Compromise of claims by receiver 
against estate see the C.J.S. title 
Receivers 9 273, also 53 C.J. p 239 
note 6-11. 

6a U.S.—Hillman ▼. New York 
State Steel Co., D.C.N.Y., 209 P. 
716. 

54. La.—^Killeen v. Bolcnd, Gseh- 
wlnd Co., 102 So. 672, 157 La. 666. 
N.Y.—Hoyt V. Thompson, 8 N.Y. 820. 
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Except where a corporate receiver is charged 
with the statutory duty, on his appointment, to pro¬ 
ceed at once to dispose of the corporate assets,®® 
under the rule stated in the C.J.S. title Receivers § 
222, also 53 CJ. p 205 note 67, ordinarily he is with¬ 
out power to sell the corporate property unless di¬ 
rected by the court to do so.®® The authority of the 
receiver to dispose of the property at private sale 
must be exercised in conformity with the provisions 
of the statute permitting such sale.®^ 

The court which appoints a receiver for an in¬ 
solvent corporation has, sometimes by reason of ex¬ 
press statutory provision, power in a proper case 
to order the receiver to sell the corporate property.®® 


The omission of a prayer, in the original bill for 
the appointment of the receiver, for the sale of the 
assets does not deprive the court of jurisdiction 
to order a sale.®® 

As in the case of other receivers' sales, see the 
C.J.S. title Receivers § 221, also 53 C.J. p 205 notes 
62, 63, the making or withholding of an order of 
sale is a matter committed to the sound judicial dis¬ 
cretion of the court.®® The court properly exercis* 
es its discretion by ordering a sale where the char¬ 
acter of the property or the surrounding circum¬ 
stances are such as to render a sale necessary for 
the adequate protection of the parties.®^ The court 
properly exercises its discretion by ordering a sale 


Sale by receiver: 

As Judicial sale see the C.J.S. title 
Receivers I 220. also 35 C.J. p 
8 note 16, and 63 C.J. p 203 notes 
37-30. 

Of bank see Banks and Banking: 8$ 
500. 751 a (6). 

On dis.solution of corporation see 
infra 8 1764. 

Sale by trustee In bankruptc see 
Bankruptcy 88 808-326. 

55. N.J.—Campbell v. Parker, 45 A. 
lie, 69 NJ.Kq. 342 

56. La.—Hickman v. Public Indem¬ 
nity Co. of Newark, N J., 161 So 
1$8. 182 La. 160. 

Md —Mason v. llubner, 65 A. 367. 
104 Md. 554 

Stock of a subsidiary listed by re¬ 
ceiver in inventory of corporation’s 
assets could not be disposed of with¬ 
out court order and could not, under 
resolution of director.<i. be trans¬ 
ferred t(i receiver or pledged for pay¬ 
ment of his individual debts.—Lan¬ 
caster v. Tri-State Transit Co. of 
Louisiana, 161 So 321, 182 La. 185. 

57. La—Morelock v Moryan & 
Bird Gravel Co.. 141 So. 368, 174 
I^a. 680 - Roberts v Davis Bros. 
Lumber Co., App , 161 So. 126. 
Gonveyaace of timber is a “sale" 

within acts 1924, Act No 43, author¬ 
izing: a recti\er to dispose of the as¬ 
sets of a corporation at private sale, 
and is n sale of an Immovable with¬ 
in Acts 1904. Act No. 188.—Roberts 
V Davis Bros. Lumber Co., La.App., 
151 So 126. 

53. Ind—Pilliod v. Angola R, etc., 
Co.. 91 N.K. 829, 46 Ind.App. 719. 
La.—Metropolitan Bank v. New Or- 
leims Brewing: Assoc., 26 So. 418. 
51 La.Aim. 1525. 

N.C.—Forsaith Mach. Co. v. Hope 
Mills Lumber Co., 13 S.B. 869. 109 
N.C. 676. 

Pa —Columbia A Montour Electric 
Co. V. North Branch Transit Co.. 
44 Pa.Co. 473, reversed on other 
grounds 102 A. 214, 268 Pa. 447. 
8.C.—Hannon v. Mechanics Building 
& Loan Ass’n of Spartanburg, 180 
8.B. 873, 177 B.a 163. 


Tex.—Murphy v. Argonaut Oil Co., | 
Com.App., 23 SW.2d 339, revers¬ 
ing. Clv.App.. 299 S.W. 488—Berk¬ 
shire Petroleum Corporation v 
Moore. Civ.App., 268 S.W. 484. 

Wis—Ajax Rubber Co. v. Western 
Petroleum Co of Indiana, 200 N. 
W. 668, 186 Wis. 74. 

Batoppel to questioa right 

Where parly invoked a decision of 
question of Insolvency of corpora¬ 
tion and right of court to administer 
its assets by a receiver, and had a 
trial on issue, it is estopped, in a 
collateral proceeding, to question 
right to sell property on such the¬ 
ory.—Guaranty State Bank ft Trust 
Co. V. Thompson, Tex.Civ.App., 195 
S.W. 960. 

Setting aside corporate contracts bs- 

fore sale 

Where a Arm, which, through a 
contract giving it the right to vote 
stock of a corporation which it had 
an option to buy, had control of the 
corporation and its several subsidi¬ 
ary companies, whose ofllcers and a 
majority of whose directors were 
members or employees of the firm, 
continued such control of the sub¬ 
sidiaries during a receivership for 
the principal corporation, and caused 
them to enter into contracts detri¬ 
mental to their interests, and which 
affected the value of their property, 
with other corporations which it 
owned, other stockholders of the 
holding corporation had the right to 
have such contracts investigated and 
set aside before a sale of the prop¬ 
erty of such corporation. Including 
the stock of the subsidiaries in the 
receivership suit. In which the Arm 
was in fact the complainant, and 
which was instituted to enable it to 
acquire the properties.—Button v. 
Cities Fuel ft Tower Co., C.Q.A.Va., 
300 F. 280, certiorari denied Cities 
Fuel ft Power Co. v. Button. 45 S. 
Ct. 99, 266 U.S. 619. 69 L.Ed. 471. 

When jnxlsdiotioa invoked by plead¬ 
ings 

Where corporation’s creditor ob¬ 
tained Judgment and appointment of 
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receiver, and stockholders Aled cross 
petition for order requiring receiver 
to sell assets, in response to notice 
of hearing on receiver’s petition for 
instructions, court had Jurisdiction 
to order sale of assets as if stock¬ 
holders had intervened and Aled 
cross complaint, as against conten¬ 
tion that issues were conAned to 
those stated in the original com¬ 
plaint.—Zumpfe V. Piccadilly Real¬ 
ty Co, Ind. 13 N.E.2d 715, mandate 
conformed 15 NE.2d 362. 

59. Mo.—State ex rel. Dean Auto¬ 
matic Telegraph Co. v. Southern, 
267 S.W. 422. 218 Mo.App 266. 

99, US.—Stokes v. Williams, N.J.. 

226 F. 148, 141 C C.A. 146. 
Appealability of order for sale see 
Appeal and Error S 147 b. 

61. Mich.—Webber v. Miner, 150 N. 

W. 306, 184 Mich. 112. 

Pa—See Royer v New Upper Le¬ 
high Coal Co., 32 Luz L Reg 337. 
Order for sals held proper 

(1) Evidence held to sustain deci¬ 
sion that land claimed by grantor’s 
heirs should be sold by corporate 
grantee’s receiver—Dunkin v. La 
Fayette Loan ft Trust Co., 169 N.E. 
350, 95 Ind App 220. 

(2) Order authorizing receiver to 
release interest in corporation’s as¬ 
sets on condition that he hold pro¬ 
ceeds subject to further order held 
proper.—Central Trust Co. of Mary¬ 
land V. 11. B. Mehring ft Co., 142 A. 
612, 165 Md. 600. 

Order denying sale held improper 

Where articles of association pro¬ 
vided that corporation could redeem 
preferred stock out of earnings or 
proceeds of sale of additional com¬ 
mon stock, and preferred stock cer¬ 
tificates provided that, upon corpo¬ 
ration’s failure to perform certain 
agreements or pay dividend at time 
Axed, shares would be immediately 
redeemable and, if corporation failed 
to redeem, holder could require liqui¬ 
dation of corporation and application 
of its assets to payment of creditors 
and stockholders, and corporation 
was adjudicated insolvent, suffered 
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where such action is necessary to prevent deterio¬ 
ration and loss,^^ or where the property is about to 
be sold on execution and is worth much more than 
the execution debt.®3 An order of sale is not im- 
providently granted where there are claims against 
the corporation of a large aggregate amount and 
most of the claims are long overdue.®* 

Moreover, in the exercise of its discretion,®® a 
court of equity may order a sale of the corporate 
property before final decree in order to secure the 
assets against depletion and depreciation.®® 

The rule that land should not be decreed to be 


sold until the amount of the liens thereon and their 
order of priority have been fixed and established 
may be departed from where the reason for it ceas¬ 
es and its application would work injury to, rather 
than benefit of, those interests which it was design¬ 
ed to advance and protect.®*^ 

Proceedings to procure order. Under the rule 
stated in the C.J.S. title Receivers § 224, also 53 C.J. 
p 206 note 85, ordinarily a receiver of a corpora¬ 
tion should not be directed to sell the corporate 
property without notice of his application to inter¬ 
ested persons and without an opportunity for them 
to be heard.®® However, it has been stated that the 


its assets to become encumbered 
with Judgment Hen, and violated 
contract for maintenance of sinking 
fund, and receiver was appointed for 
corporation, preferred stockholders 
were entitled to order In receivership 
proceeding requiring receiver to sell 
assets.—Zumpfe v. Piccadilly Real¬ 
ty Co.. Ind., 13 N.R2d 715, mandate 
conformed 16 N.E.2d 362. 

Order adjadgiag sale of property 
to eatlefy laadlord'e Ilea indebted¬ 
ness in feoeivershlp proceeding 
against coal mining corporation 
whose mining properties had been 
acquired under sublease wan held 
proper as against contention of sub¬ 
lessor that coal mining corporation 
had no interest in property because 
of its failure to comply with terms 
of sublease, in view of provisions of 
main and sublease giving landlord 
Hen on property.—Fourseam Block 
Collieries Co. v. John P, Gorman 
Coal Co., 82 S.W.2d 223, 269 Ky. 132. 
Order made without audit 

Order directing receiver to sell 
corporate assets without an audit 
was held not abuse of discretion as 
regards stockholders, where claims 
of creditors were far In excess of 
value of assets ordered sold —Wal¬ 
lace V. Issaqueena Mill, 178 S.E. 643, 
175 S.C. 89. 

Order to sell stock 

Order directing receiver to sell 
corporate stock was held not abuse 
of dlHcretion as regards stockhold¬ 
ers, where sale was made after due 
advertisement pursuant to order of 
court and there was no question of 
Irregularity or unfairness with re¬ 
lation thereto.—In re Wallace, 184 S. 
E. 849, 179 8.C. 480. 

Bole useless 

Sale of company's property to sat¬ 
isfy judgment of creditor was held 
useless, where bonded indebtedness 
of company was greater than assets. 
—State V. Tidball, 252 P. 499. 85 
Wyo. 496. 

Btoekholders •ntitled to esawnlnutioa 
of oorporuto books 

Ul.—See KalHs v. Universal Guide 

Corporation, 11 J4’.B.2d 866, 293 UL 

App. 622. 


68. Mo.—State ex rel. Dean Auto¬ 
matic Telegraph Co. v. Southern, 
267 S.W. 422, 218 Mo.App. 266. 

14a C.J. p 1006 note 84. 

Dsplstlou of stook la trade by re¬ 
ceiver 

Evidence was insufficient to justi¬ 
fy sale of receivership stock of cor¬ 
poration where only depletion in re¬ 
ceivership stock was that brought 
about by receiver himself and It was 
not shown that remainder of the 
stock was less than the corporation's 
indebtedness.—Reid Drug Co. v. 
Salyers. 109 S.W.2d 652, 270 Ky. 
267. 

63. Mo.—State ex rel. Dean Auto¬ 
matic Telegraph Co. v. Southern, 
267 S.W. 422, 218 Mo.App. 266. 

64. Minn.—Northwestern Nat. Bank 
V. Mickelson-Shapiro Co., 159 N.W. 
948, 134 Minn. 422. 

65. Md.—Hagerstown Furniture Co. 
of Washington County v. Baker, 
149 A. 666, 158 Md. 574. 

66 . Md.—Hagerstown Furniture Co. 
of Washington County v. Baker, 
supra. 

Order held proper 

Md.—Hagerstown Furniture Co. of 
Washington County v. Baker, su¬ 
pra. 

R.I.—William K. Toole Co. v. Na¬ 
tional Coated Paper Corporation, 
146 A. 761. 

Stay of sals 

(1) Equity court could not accept 
act of two directors in executing 
bond to stay sale of corporation’s as¬ 
sets as valid corporate act, where 
real owners of eight-ninths of stock 
requested sale.—Hagerstown Furni¬ 
ture Co. of Washington County v. 
Baker, 149 A. 556, 158 Md. 574. 

(2) Statutory bond to stay sale of 
corporation's assets was held rightly 
disapproved, where there was no 
documentary evidence^ of record 
showing authority of corporate sure¬ 
ty's agent to execute bond.—Hagers¬ 
town Furniture Co. of Washington 
County V. Baker, supra. 

67. Va.—Richmond First Nat Bonk 

V. W. R. Trigg Co., 66 S.E. 158, 106 
Va. 327, 7 L.R.A.,N.S., 744. | 
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Wash.—State v. Superior Court of 
King County, 222 P. 492, 493, 128 
Wash. 253, 35 A.L.R. 252, quoting 

Corpus Juris. 

14a C.J. p 1007 note 86 [a1. 

6& Ill.—^KalHs V. Universal Guide 
Corporation, IJ N.E 2d 865, 293 
Ill.App. 622. 

Mont.—State v. Clancy, 50 P. 852, 20 
Mont. 284. 

Neb.—Morrison v. Lincoln Sav. 
Bank. etc.. Co., 96 N.W. 230, 1 Neb. 
(Unof.) 449. 

Wyo.—State v. Tidball, 252 P. 499, 
36 Wyo. 496. 

Xutsrloeutory deorss for sals of 

solvent corporation's property should 
not be entered until court has pro¬ 
vided that all persons affected are 
given notice.—Hagerstown Furniture 
Co. of Washington County v. Baker. 
149 A. 556, 158 Md. 574. 

Sulllcisaoy of uotios 

(1) Notice to creditors of a hear¬ 
ing on plan to liquidate debts of cor¬ 
poration, which was being operated 
by receiver, by selling all of corpo¬ 
ration's property which was mailed 
at I’hcenix. Ariz., to creditors six 
days before hearing which was held 
in southern district of California 
was inadequate, especially In view 
of Rules of District Court of South¬ 
ern District of California, rule 149. 
requiring ten days’ notice of mat¬ 
ters ordered by the court In receiv¬ 
ership proceedings.—Dant & Russell 
v. J. D. Halstead Lumber Co., C.C.A. 
Cal., 103 F.2d 308. 

(2) Creditors of corporation which 
was being operated by receiver were 
entitled to adequate notice of hear¬ 
ing on report of creditors’ committee 
which recommended liquidation of 
creditors’ debts by sale of all j;>rop- 
erties of corporation, and to oppor¬ 
tunity to meet the issues tendered by 
the report of the creditors' com¬ 
mittee in support of its motion, by 
pleading thereto and by introduction 
of evidence on any controverted mat¬ 
ter.—Dant *& Russell v. J. D. Hal¬ 
stead Lumber Co., supra. 

(3) Corporation which was being 
operated by a receiver was entitled 
to opportunity to serve on creditors. 
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giving of notice of an application for an order to 
sell before final decree is procedural rather than 
jurisdictional,®® and that the failure to give notice 
may be cured by subsequent events.*^® Notice of 
an application for an order to sell the property must 
be given where the statute so directs."^! 

Where the parties, although notified, are not pres¬ 
ent, the court has no jurisdiction to order a sale of 
property other than that specified in the applica¬ 
tion of the receiver^® However, where the appli¬ 
cation asks for a sale of all of the corporate as¬ 
sets, the order of sale is not void as to specific prop¬ 
erty which is not particularly described in the or¬ 
der 

Whai property may he sold. Where the statute 
authorizes the court to appoint a receiver for a cor¬ 
poration with full power and authority to sell, con¬ 
vey, and assign all the real and personal estate, the 
power to sell is a general one and is by no means 
limited to property in the possession of the receiv- 
cr,74 Such a statute embraces the choses in action, 
rights, and credits of the corporation whether or 
not the evidence of the right to recover is in the 
possession of the receiver.^® 

Where the receivership is for the sole purpose 
of preserving the property pending the action, the 
only purpose, in the absence of special circumstanc¬ 
es, for which any of the property properly may be 
sold would be to pay the expenses of the receiver¬ 
ship in caring for and protecting the property, and 


so much only should be sold as would be necessary 
for that purpose.76 However, where a general re¬ 
ceiver for an insolvent corporation is appointed and 
substituted for a receiver previously appointed, the 
• jurisdiction of the court to order a sale extends to 
the entire corporate property, and it is immaterial 
that the jurisdiction of the court and the powers of 
the receiver in the first receivership were limited 
in this respeetJ^ 

The contract right of a corporation to use the 
name of the individual who formed the corpora¬ 
tion is not an asset which may be transferred on a 
receiver's sale.^® 

Who may purchase property. A director who is 
a creditor and has interests to protect may purchase 
at a receiver's sale ordered by the court, especially 
where there arc other active directors and the sale 
is subject, to confirmation by the court; but the ut¬ 
most good faith on his part is required and the 
transaction will be jealously scrutinized by the 
court.'^® 

An attorney who brings an equitable petition to 
marshal and administer the assets of a corporation, 
and who, by a consent decree, is to be paid for his 
services out of a receiver's sale of the property, so 
far represents the corporation that he will not be 
allowed to purchase the property for himself at the 
sale at a grossly inadequate price.®® 

Judgment creditors of a corporation are at lib¬ 
erty to bid upon and buy the corporate property at 


corporation's answer to report of 
creditors' committee, recommending 
liquidation of corporation's debts by 
sale of all of corporation’s property, 
and was entitled to present to cred¬ 
itors appearing at the hearing the 
corporation's reasons and facts for 
opposing the proposed radical change 
In the re<-eivership operation.—Dant 
& Russell v. J. D. Halstead Lumber 
Co., supra. 

(4) In corporate receivership pro¬ 
ceedings. where trustees of mortgage 
upon part of property sought fore¬ 
closure. evidence held to show that 
stockholders’ committees which ex¬ 
cepted to decree confirming sale of 
corporate property as an entirety 
had notice ‘ of each step in proceed¬ 
ings. as against contention that 
court was without Jurisdiction to di¬ 
rect a sale of property not subject 
to mortgage, since no process had 
been issued against any party prior 
to final decree of sale.—Guaranty 
Trust Co. of New York v. Williams¬ 
port Wire Rope Co.. D.C.Pa., 20 F. 
Supp. 634, affirmed, C.C.A., Comstedt 
v. Gilmore. 96 F.2d 766. 


Co. of Washington County v. 
Baker, 149 A. 556, 158 Md. 574. 

TO. Md.—Hagerstown Furniture 

Co. of Washington County v. Bak¬ 
er, supra. 

Hearing objection to entry of de¬ 
cree 

Failure of interlocutory decree di¬ 
recting sale of corporation’s prop¬ 
erty by receiver to provide for notice 
to interested parties was held cured 
by giving hearing to objecting party. 
—Hagerstown Furniture Co. of 
Washington County, v. Baker, supra. 

Tl. La.—Roussel v. New Orleans 
Ry. & Light Co., 9S So. 758. 152 
La. 617. 

BITect of statnto 

Under Acts 1898 No. 159 S 10. 
providing for ten days’ notice of an 
application for the sale of property 
In the hands of a receiver, such 
notice raises no prescription against 
third persons seeking to revendicaie 
the property after its sale in the re¬ 
ceivership proceedings.—Roussel v. 
New Orleans Ry. A Light Co., su¬ 
pra. 


Private sale 

La.—'Roberts v. Davis Bros Lum¬ 
ber Co., App.. 151 So. 126. 

72. Wyo—Riffle v Sioux City, etc.. 
Min. Co., 124 r. 608, 20 Wyo. 442. 

73. Ark.—Driver v Garey, 220 S. 
W. 667, 143 Ark. 112. 

74. N.Y.—Hoyt v. Thompson, 5 N. 
Y. 320. 

76. N Y.—Hoyt v. Thompson, su¬ 
pra. 

76. Wyo —Riffle .v. Sioux City, etc., 
Min. Co., 124 P. 608, 20 Wyo. 
442. 

77. Ind.—Pilliod v. Angola R., etc.. 
Co., 91 N.E. 829, 46 Ind.App. 719. 

N.Y.—Farmers’ Loan, etc., Co. v. 
Hotel Brunswick Co., 42 N.Y.S. 
693. 12 App.Div. 628. 

78. Mass.—Batchelder v. Batchelder, 
107 N.E. 465, 220 Mass. 42. 

79. Minn.—Janney v. Minneapolis 
Industrial Exposition, 82 N.W. 984, 
79 Minn. 488, 50 L.R.A. 273. 

Who may purchase at receiver’s sale 
see the C.J.S. title Receivers S 234, 
also 6S C.J. p 210 note 98 et seq. 

80. 6a.—Crayton v. Spullock, 13 S. 
E. 661. 87 Ga. 826. 


68. Md.—Hagerstown 


Furniture 


1259 



§ 1524 


CORPORATIONS 


19 C.J.S; 


a receiver’s sale thereof.*^ Furthermore, an order 
of the court is not necessary to enable a litigating 
stockholder to bid at the sale under a decree in 
which he is a litigant.82 

In his personal capacity, the receiver of a corpo¬ 
ration, like other receivers, see the CJ.S. title Re¬ 
ceivers § 235, also 53 CJ. p 210 note 13, ordinarily 
may not purchase the corporate property at his own 
sale.*3 Where a sale and assignment by receivers 
to themselves as trustees for certain creditors is 
confirmed by the court and no appeal is taken, the 
proceedings are conclusive on collateral attack in 
another state.** 

Ordinarily the sale to an appraiser is not ap¬ 
proved,** but a sale of the property to one of three 
appraisers who, with two other persons, had pur¬ 
chased the property as trustees for bondholders has 
been upheld where the bondholders, stockholders, 
and creditors had not been prejudiced.** 

Notice of saU. In the absence of statutory re¬ 
strictions, matters pertaining to notice of the sale 
are to be determined by the court.*^ In the absence 


of a statute so providing, creditors are not entitled 
to personal notice of the sale.** Where notice is 
given to all creditors and stockholders, there is no 
inequity in ordering a private sale without notice 
by advertisement.*® 

b. Terms and Conditions of Sale 

Except M the queetlone may be resolved by statute* 
the court ordinarily may fix the terms and conditions 
of a corporation receiver’s sale, Including the price and 
the sale of the property free from encumbrances. 

In accordance with the rule stated in the C.J.S. 
title Receivers § 228, also 53 C.J. p 208 note 43 cl 
seq, in the absence of statutory regulation, the court 
usually has power to determine and control the 
terms of a sale by a receiver of a corporation.®* 

Price. Unless a statute otherwise directs, the 
court may authorize the receiver to accept such of¬ 
fers as, in its discretion, are deemed advantageous 
to the administration of the affairs of the corpora¬ 
tion.®^ Until an offer is accepted or approved by 
the court, there is no obligation on the part of the 
receiver.®* 


81. N.Y.—liibby Rosekrans, 66 
Barb. 202. 

88. Colo.—Rossi V. Colorado Pulp & 
Paper Co., 299 P. 19. 88 Colo. 461, 
followed In Myers v. Beck, 299 P. 
50, 88 Colo. 457, and Myers v. Col¬ 
orado Pulp & Paper Co., 299 P. 50, 
88 Colo. 459. 

83. Kan.—Farmers State Bank v. 
Crow, 267 P. 1100, 126 Kan. 395. 

Whether sale made to receiver 
Sale of insolvent corporation's as¬ 
sets by its receiver, who was offi¬ 
cer of its largest creditor, to its 
president, who continued as manager 
thereof after receiver's appointment 
and assigned his interest as purchas¬ 
er to new corporation, organized by 
him and two officers of such creditor 
to take over insolvent corporation's 
plant, was held not void as direct 
sale to receiver in fraud of stock¬ 
holders.—Cooper v. Morris, 200 N.E. 
222, 210 Ind. 162. 

Personal profit to receiver see supra 
8 1505. 

84. Conn.—Fish v. Smith. 47 A. 711, 
78 Conn. 377, 84 Am.S.R. 161. 

86. Iowa.—Parks v. Carlisle Clay 
Products Co., of Carlisle, 276 N.W. 
591. 

88. Iowa.—Parks v. Carlisle Clay 
Products Co. of Carlisle, supra. 

87. Colo.—Rossi v. Colorado Pulp & 
Paper Co., 299 P. 19, 88 Colo. 461. 
followed in Myers v. Beck, 299 P. 
50, 88 Colo. 457, and Myers v. Col¬ 
orado Pulp & Paper Co., 299 P. 50, 
88 Colo. 469. 

Wash.—Yakima Finance Corp. v. 


Thompson, 17 P.2d 908, 171 Wash. 
309. 

Notice of receiver's sale see the C. 
J S. title Receivers 8 226, also 63 
C.J. p 207 notes 19-32. 

88. Wash.—Nlsbet v. Great North¬ 
ern Clay Co., 83 P. 15, 41 Wash. 
107. 

89. U.S.—Stokes v. Williams, N.J., 
226 F. 148, 141 C.C.A. 146. 

90. U.S.—Stokes v. Williams, N.J., 
226 P. 148, 141 C.C.A. 146. 

Colo.—Myers v. Colorado Pulp & 
Paper Co., 299 P. 60, 88 Colo. 459— 
Myers v. Beck. *99 P* 50, 88 Colo. 
457—Rossi V. Colorado Pulp & 
Paper Co., 299 P. 19, 88 Colo. 461. 
Contracts for sals constmed to¬ 
gether 

Owners of stock of a corporation 
in the hands of receivers, who were 
also the principal creditors, con¬ 
tracted with defendant to sell him 
the stock and franchise and its plant 
and assets free of liens. They then 
contracted with the receivers to re¬ 
lease their claims as creditors, and 
the receivers made a contract with 
defendant for the sale, which was 
approved by the court. This last 
contract referred to the other two, 
which were attached to and made a 
part thereof. It was held that the 
three contracts must be construed 
together, and that their several pro¬ 
visions were mutually dependent.— 
Roberts v. Steelman, C.C.A.N.J., 1 
F.2d 180. 

91. U.S.—Stokes v. Williams, N.J., 
226 F. 148, 141 C.C.A. 146. 

Payment of claims 

(1) Requiring purchaser to pay 
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certain undetermined amount wae 
not error, where largest part of 
such amount was unpaid indebted¬ 
ness of receiver which had been 
made certain by receivers' state¬ 
ments filed pursuant to decree order¬ 
ing sale, and remaining amounts 
were capable of being ascertained 
with reasonable certainty.—Guaran¬ 
ty Trust Co. of New York v. Wil¬ 
liamsport Wire Rope Co., D.C.Pa., 
19 F.Supp. 482. 

(2) Requirement that purchaser 
pay certain undetermined amounts is 
not unreasonable and will not dis¬ 
courage bidders, but may be neces¬ 
sary in sale of large going concern. 
—Guaranty Trust Co. of New York 
V. Williamsport Wire Rope Co., su¬ 
pra. 

(3) Requirement that purchaser 
pay certain fees and expenses to be 
allowed by court was not error for 
uncertainty of amount of such items, 
since fees and expenses must be fair 
and equitable, and uncertainty was 
inconsequential.—Guaranty Trust Co. 
of New York v. Williamsport Wire 
Rope Co., supra. 

Paymsat la stock 

Order permitting stockholder to 
purchase stock of insolvent corpora¬ 
tion and use stock in payment of 
purchase price held erroneous.—Ros¬ 
si V. Colorado Pulp & Paper Co.. 299 
P. 19. 88 Colo. 461, followed in 

Myers v. Beck, 299 P. 60, 88 Colo. 
457, and Myers v. Colorado I’ulp & 
Paper Co., 299 P. 60, 88 Colo. 459. 

9SL N.Y.—Secklir v. Penney, 266 N. 

Y.S. 827, 148 Misc. 807, affirmed 

216 N.Y.S. 1009, 244 App.Dlv. 830. 
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The court may fix a minimum price or “upset 
price” below which the receiver of a corporation 
may not sell the properfy.®3 Qn the other hand, 
unless compelled by statute, the court may decline 
to fix a minimum price where the circumstances 
warrant.Under statutory direction, the property 
may not be sold for less than the prescribed per¬ 
centage of the appraised value.*® 

Where the purchase is on deferred payments se¬ 
cured by a mortgage the court, in its discretion, may 
extend the time for making payment.** 

Cash or credit. Creditors and stockholders may 
not be required to accept stock or securities of a 
new corporation in return for their existing proper¬ 
ty.*^ However, the court may direct a sale to be 
made on such credit as will result in cash for dis¬ 
tribution within a reasonable time,** and the prop¬ 
erty may be sold on credit under statutory authori¬ 
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zation whenever the first offering does not bring the 
necessary percentage of its appraisement.** 

Sale subject to, or free from, encumbrances. Ex¬ 
isting liens and encumbrances on corporate proper¬ 
ty arc not affected by the appointment of a receiv¬ 
er, as an examination of §§ 1498, 1506 c will dis¬ 
close, and under the rule stated in the C.J.S. title 
Receivers § 231, also 53 C.J. p 209 note 84, ordina¬ 
rily the court is without power to direct a receiver 
of a corporation to sell the property free from such 
encumbrances.^ 

However, in some jurisdictions, the court may 
order the sale of property of an insolvent corpora¬ 
tion, subject to encumbrances, or, if it has jurisdic¬ 
tion of the lienors, it may, unless restrained by stat¬ 
ute,* order the property sold discharged from liens, 
and direct distribution of the proceeds according to 
the rights of the parties.* A decree ordering the 
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93. ’ U.S.—Spreckels v. Spreckels 1 
Susar Corporation. C.C.A.N.Y., 79 
F.2d 332. 

Upaet pxloa halA not •nonoens 

Fixing upset price of two million, 
five hundred thousand dollars for 
corporate assets ordered sold at re¬ 
ceiver’s sale, where assets had book 
value upwards of eighteen million 
dollars, was held not error.—Fler- 
shem V. National Radiator Corpora¬ 
tion, C.C.A.Pa.. 64 F.2d 847, certio¬ 
rari granted First Nat Bank v Fler- 
shom. 53 set. 795. 289 U.S. 722, 77 
L Ed. 1473 and Clapicr v. Flershem. 
53 S.Ct. 795, 289 U.S. 722. 77 L.Ed 
1473. 

94. U.S.—Spreckels v Spreckels 
Sugar Corporation. C.C.A.N Y., 79 

F. 2d 832—Bethlehem Steel Co. v. 
International Combustion Engi¬ 
neering Corporation, C.C A.N.Y.. 66 
F2d 409. 

05. JLa. — Killeen v. Boland. 

G. schw]nd Co, 102 So. 672, 157 La. 
566. 

06. (la—Berckmans v. Tarnok, 106 
S.E 2. 161 C.a. 117. 

97. Mass—Boucher v. Ilamilton 
Mfg. Co., 166 N.E 424, 259 Mass. 
259. 

98. Mass.—Boucher v. Hamilton 
Mfg. Co., supra. 

Praferred stock in Uen of cash 

Under agreement whereby corpo¬ 
ration was organized with money 
obtained for preferred stock, which 
was to mature on nonpayment of 
rental for corporate property to he 
applicable to obligations on pre¬ 
ferred stock, where lessee and Its 
guarantors defaulted, dividends on 
preferred stock were in default and 
some stock was matured, no Income 
was available to pay such liabilities, 
continuation of corporate business 
would Increase losses and poBsibility 


of preference of stockholders, and 
corporation had no other creditors, 
receiver could accept preferred 
stock Instead of cash on sale under 
reorganization plan approved by 
holders of preferred stock.—Jones v. 
Becker, 8 N.E.2d 587. 212 Ind. 248. 
Satisfaotloa of Jndgmoat eqalvalsat 
to oasli 

Where corporation's property was 
sold by receiver to Judgment cred¬ 
itors, court was Justified In consider¬ 
ing satisfaction of Judgments as 
equivalent of cash since it is com¬ 
mon practice in foreclosure proceed¬ 
ings and in sales on execution for 
sheriff to accept satisfaction of 
Judgment or decree as part of price 
named In bid, and. if paid entirely 
in cash, no greater benefit would 
have resulted to general creditors.— 
Home Mortg. Co. v. Sitka Spruce 
Pulp & Paper Co.. 36 P.2d 1038. 148 
Ur. 602. 

99. La. — Killeen v. Boland. 
Gschwlnd Co, 102 So 672. 157 La. 
666—Intcrnatioiml Harvester Co. 
of America v. Union Irr. Co., 72 
So. 375, 139 La. 405. 

1. U.S.—Spreckels v. Spreckels Su¬ 
gar Corporation, C.C.A N.Y., 79 F. 
2d 332 

8. Prsssrvatioa of Jndgmsat lisa 

Equity court held to have Juris¬ 
diction to order receiver to sell real 
property of corporation free and 
clear of all liens and encumbrances, 
so as to cut off lien of Judgment 
creditor, notwithstanding Judgment 
was secured prior to receivership, 
since Judgments are not Included in 
statute which preserves liens after 
judicial sales.—Baird v. Moshannon 
Coal Mining Co.. 176 A. 19. 318 Pa. 
63. 

Prsssrvatioa of first mortgags 

Under the Act of April 30, 1929, P. 

I L. 874, a court of common pleas may 

1261 


not, upon petition of the receivers 
in equity of an insolvent corporation, 
order the sale of real estate belong¬ 
ing to the corporation freed and dis¬ 
charged of a first mortgage lien as 
against the objection of the mort¬ 
gagee.—Perrin v. Merchants Ice 
Company, 19 Pa Dist. & Co. 260. 37 
Dauph.Co. 42. 47 York 58. 

3. U.S.—Spreckels v. Spreckels Su¬ 
gar Corporation. C.C.A.N Y., 79 F 
2d 332—Pcople’s-Plttsburgh Trust 
Co. V. Hirsch. C.C.A.Pa. 65 F.2d 
972. 

Ind.—Pilliod V. Angola R., etc., Co.. 

91 NE 829, 46 Ind App. 719. 

Or.—Home Mortg Co. v. Sitka 
Spruce Pulp & Paper Co., 86 P 2d 
1038, 148 Or 602. 

Wash.—State v. Superior Court of 
King County, 222 P. 492, 493, 128 
Wash. 253. 36 A.L.R. 252, Quoting 

Corpus Jtizls. 

Distxibntloa of procssds 

Where decree directed receivers' 
sale of corporation’s property and 
division of proceeds into parcels for 
bondholders and parcel for unsecured 
creditors, directions therein to apply 
proceeds apportioned to bondholders 
for principal and interest on bonds 
and coupons from date of decree to 
date fixed for payment thereof at 
specified rate of interest, and that, 
if funds applicable to such payment 
should not be sufficient to pay in full 
amount so due, funds applicable for 
purpose should be distributed among 
holders of bonds and coupons rata¬ 
bly to aggregate amount of unpaid 
principal and interest, without pref¬ 
erence or priority of principal over 
interest or of interest over principal, 
effected a marshaling of payments 
derived from security and prevented 
bondholders from applying such pay¬ 
ments to their full extent against 
post receiverahip interest.—^Nolte v. 
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sale of property free from encumbrances is discre¬ 
tionary with the court, and on review its determina¬ 
tion will not be reversed in the absence of an abuse 
of discretion.^ The receiver should not undertake 
the administration of property covered by liens un¬ 
less there is a probability that the property can be 
sold for more than the amount of the liens.^ 

In other jurisdictions it appears that the court is 
without jurisdiction to order a sale of the property 
of an insolvent corporation free from liens unless, 
and except as, authorized by statute.® Statutes 
have been enacted in some states which confer ju¬ 
risdiction on the court to sell corporate property 
in receivership free from encumbrances.'^ Such 
statutes have been held to be constitutional.® The 
purpose of such statutes is not only to protect lien¬ 
holders, but is also to insure the general creditors.® 
Such statutes have been held to be remedial, to be 
construed liberally,and, in addition, to apply to 
receivership proceedings instituted prior to their 
cnactmcnt.ii 

Under such statutes a sale of corporate property 
may be ordered,^® as where the legality of a lien 
is brought in question and the property is of a char¬ 


acter materially to deteriorate in value pending the 
litigation.!® On the other hand, an order for the 
sale of property free from liens is not warranted 
where the jurisdictional prerequisites specified by 
the statute do not exist.i^ The consent of the lien¬ 
holders will not confer jurisdiction if the juris¬ 
dictional facts necessary under the statute are not 
shown.!® Moreover, under the statutes, the prop¬ 
erty may not b^ sold free from some, and subject to 
other, liens, but must be sold free from all or sub¬ 
ject to all.!® 

The jurisdictional condition under the statutes, 
that the legality of the lien must be brought into 
question, is not limited to the validity of the lien 
itself, but the condition may exist by reason of dis¬ 
putes touching the extent of the lien, its relative 
priority to other encumbrances, or other equities 
raising substantial disputes between the parties, the 
effect of which may lead to extended litigation.!'^ 
The court is not bound to wait until the dispute is 
shown by the parties but may act on the petition 
of the receiver showing the existence thereof.!® 

Where the authority given by the statute is not 
exercised and the order to sell is general, without 


Hudson Nav. Co., C.C.A.N.T., 31 F. 
2d 527. 

4. U.S—People’s-Plttsbiirgh Trust 
Co. V. Hirsch, C.C.A.Pa., 65 P.2d 
972. 

I’a.—Baird v. Moshannon Coal Mln- 
intf Co.. 178 A. 19. 318 Pa. 63. 

a. Or.—Home Mortff. Co. v. Sitka 
Spruce Pulp & Paper Co., 36 P.2d 
1038. 148 Or. 502. 

Bffoot of roo6lv«r*s t—m 

Receiver's undertakinsr to admin¬ 
ister property subject to lien is not 
improper on grround that balance of 
cash to be received from sale of 
property after payment of liens 
would be consumed in payment of 
fees of receiver and his attorney, 
where record did not disclose any 
order flxins fees and in determining 
amount thereof trial court would 
consider all facts in case.—Home 
Mortg. Co. v. Sitka Spruce Pulp & 
Paper Co., supra. 

6- N.J.—Reilly v. Penn Cordage 
Co.. 44 A. 161, 68 N.J.Eq. 459— 
Potts V. New Jersey Arms, etc., 
Co., 17 N.J.Eq. 616, overruling 
Kelly v. Neshanic Min. Co., 7 N.J. 
Eq. 679. 

K.M.—Maxwell Lumber Co. v. Con¬ 
nelly. 287 P. 64. 34 N.M. 662. 

Even In such a Jurisdiction it has 
been held that power to sell corpo¬ 
rate property in custodia legis, free 
and clear of liens, is inherent in 
chancery court.—J. W, Pierson Co. 
V. West Orange-Verona Bldg. Co., 
164 A. 667, 112 N.J.Eq. 426. 


7. Zn Mew Xexleo H 971, 976, and 
976, Code 1916, Comp.St.l929. 82— 
189, 193 and 194. re.<ipecting the sale 
of property of an insolvent corpora¬ 
tion free from encumbrances were 
taken from the New Jersey statute. 
—Maxwell Lumber Co. v. Connelly, 
287 P. 64. 34 N.M. 662. 

8. N.J.—Potts V. New Jersey Arms, 
etc., Co.. 17 N.J.Eq. 895. afllrmed 
17 NJ.Eq. 616. 

9. N.J.—Bahler v. Robert Treat 
Baths, 136 A. 814. 100 N.J.Eq. 526. 

10. N.J.—Randolph v. Lamed, 27 N. 
J.Eq. 557. 

11. N C —Martin v. Vanlanlngham, 

127 S.E. 695, 189 N.C. 656. 

la. La.—'First Nat. Bank v. Powell 
Bros. & Sanders Co.. 65 So. 690, 

128 La. 961—In re Bryce Cash 
Store, 124 So. 544, 12 La.App. 365. 

13. N.J.—Riedinger v. Mack Mach. 
Co. of Harrison, 175 A. 790, 117 
N.J.Eq. 334—Twenty Nassau St. 
Holding Co. y. Twenty Nassau St.. 
163 A. 889, 112 N.J.Eq. 213—Pas¬ 
saic Plumbing Supply Co. v. Ehist- 
Bide Holding Corp., 148 A. 637, 105 
N.J.Eq. 486—Randolph v. Lamed, 
27 N.J.Eq. 557. 

Property aahjeot to dotorloratioA 

N.J.—Twenty Nassau St. Holding 
Co. V. Twenty Nassau St., 163 A. 
889, 112 N.J.Bq. 213. 

Prejudioe to hondholdon 

Sale of corporation's property free 
of encumbrances would not preju¬ 
dice first mortgage bondholders, 
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where court granted them permis¬ 
sion to foreclose first mortgage and 
use their bonds in bidding at sale.— 
Twenty Nassau St. Holding Co. v. 
Twenty Nassau St., supra. 

▼aoatioa of order 
Chancery court held without pow¬ 
er to make order vacating provision 
of previous order protecting rights 
of lien claimant on sale of property 
by receiver, and such order is Inequi¬ 
table.—Nash V. Leiderman & Nash 
Bldg. Co.. 148 A. 349, 103 N.J.Eq. 
287. 

14. N.J.—Needle v. Perfection 
Const. Co, 164 A. 878. 108 N.J.Eq. 
312—Claser v. Arhtel-Stetter's 
Restaurant. 149 A. 44. 106 N.J.Eq. 
150—Bahler v. Robert Treat Baths, 
135 A. 814, 100 N.J.Eq. 526—Reil¬ 
ly V. Penn Cordage Co., 44 A. 
161, 58 N.J.Eq. 469. 

N.M.—Emerlc'k v. Jackson Consol. 
Co., 26 P.2d 1077, 37 N.M. 600— 
Maxwell Lumber Co. v. Connelly, 
287 P. 64, 34 N.M. 662. 

16. N.J.—Bahler v. Robert Treat 
Baths, 135 A. 814, 100 N.J.Eq. 
625. 

16. N.J.—Passaic Plumbing Supply 
Co. V. Eastslde Holding Corp., 148 
A. 687, 106 N.J.Eq. 485. 

17. N.J.—Twenty Nassau St. Hold¬ 
ing Co. V. Twenty Nassau St.. 168 
A. 889. 112 N.J.Eq. 213. 

14a C.J. p 1008 note 26. 

18. N.J.—Emmons v. Davis, etc.. 
Pottery Co., Ch., 16 A. 168. 
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mention of prior liens or encumbrances, a 'sale 
thereunder conveys the property and franchises 
subject to the lien of prior encumbrances.^^ 

Redemption, Whether the court may direct that 
a receiver’s sale shall be made with or without a 
right of redemption is discussed in subdivision f of 
this section. 

e. Conduct of Sale 

In the absence of statutory directlone, the court may 
regulate the conchict of a corporation receiver's sale. 
The court may decide whether the sale shall be public 
or private and whether the property la to be sold In bulk 
or In parcels. 

In conformity with the rule applicable to other 
receivers, sec the C.J.S. title Receivers § 236, also 
53 CJ. p 211 note 23, in the absence of statutory 
regulations, the court has power and authority to 
direct a sale by the receiver of a corporation in any 
manner that it may deem proper.^® A corporation 
is not liable for the fault or omission of the receiv¬ 
er in conducting a sale of its prop<irty.2i 

Where the statute so directs, a certificate of 
mortgage, showing the recorded mortgages and en¬ 
cumbrances against the property, must be read at 
the sale.22 A statute, pertaining to judicial sales 
of real estate, and providing that bidding shall re¬ 
main open for a certain number of days after the 
sale for the purpose of permitting raised bids, has 
been held inapplicable to a sale by the receiver of 
an industrial corporation as a going concern.23 

Assignments and transfers by receivers of corpo¬ 
rations are properly executed by them in their own 
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Mmes withotft' the use of the naune of the corpora¬ 
tion or the corporate scal.®^ 

Public or private sale. In the absence of statu¬ 
tory regulation, a receiver of a corporation may be 
authorized to sell at public or at private sale.26 

Time of sale. The receiver of a corporation has, 
it is stated, the duty to preserve the property from 
untimely sale,^* ai\d he has the power to delay ac¬ 
tion until a more advantageous time.*^ The propri¬ 
ety of granting or refusing an adjournment of the 
sale, asked for so as to allow an application to be 
made for the discharge of the receiver, will depend 
on the merits of the proposed application.23 

Where a receiver ordered by the court which ap¬ 
pointed him to sell the property of the corporation 
on a specified date was enjoined from making a sale 
on that date, a subsequent sale by him several 
months later without any further order from the 
court appointing him, and without any other or fur¬ 
ther notice of sale, is a nullity.23 

By whom sale made. An officer or stockholder 
may be appointed auctioneer to sell the corporate 
property,20 and, upon making a sale, he is entitled 
to his commissions the same as any other person 
who might have rendered such services.®^ 

Sale in gross or in parcels. Under the rules stat¬ 
ed in the C.J.S. title Receivers §§ 240, 241, also 53 
CJ. p 212 notes 45-57, in the absence of statutory 
regulation it is within the discretion of the court to 
direct the sale of corporate property at a receiver’s 
sale either in bulk or in parcels.®^ The receiver 
must conform to the order made.33 However, 


mn^oBATiom 


19 . N.J.—Hackensack Water Co. v. 
De Kay. 36 N.J.Eq. 548, 

ao. Colo.—Myers v. Colorado Pulp 
Sc Paper Co., 299 P. 60. 88 Colo. 
469—Myers v. Duck. 299 P. 50. 88 
Colo. 457—Rossi v. Colorado Pulp 
Sc Paper Co., 299 P. 19, 88 Colo. 
461. 

Ind.—-Pllllod v. Angola R., etc.. Co.. 

91 N.E. 829, 46 Ind.App. 719. 

Okl.—Bailey & Collins v. Ryan Cot¬ 
ton on Mill Co., 248 P. 321, 119 
Okl. 57. 

Bopoalt bj bidder 

On sale of entire corporate prop¬ 
erly, requirement that bidder de¬ 
posit 10 per cent, of proposed bid as. 
pledge that bid would be made good 
was reasonable, especially in absence 
of objection to decree containing re¬ 
quirement.—Guaranty Trust Co. of 
New York v. Wllliamspovt Wire 
Rope Co.. D.C.Pa.. 20 F.Supp. d84, af¬ 
firmed, C.C.A.. Comstedt v. Gilmore. 
96 F.2d 766—Guaranty, Trust Co. of 
New York v. Williamsport Wire 
Rope ,Co..-0.CPar. 19 F.Supii, 488.. 


81« Wash.—Pryar v. Hazelwood 
Holstein Farms, 165 P. 1084, 97 i 
Wash. 78. 

Liability of corporation for torts and 
crimes of receiver see supra § 
1449. 

22. La.—International Harvester Co. 
of America v. Union Irr. Co., 72 
So. 375, 139 La. 405. | 

23* S.C. — Montgomery Crawford, 
Inc., v. Arcadia Mills. 177 S.E. 151, 
174 S.C. 252. 

24. N.T.—Hoyt V. Thompson. 6 N.Y. 
820, reversing 5 N.Y.Super. 416. 

25. U.S.—Stokes v. Williams, N.J., 
226 F. 148, 141 C.C.A. 146. 

26 . Pa. — McDougal v, Huntingdon & 
Broad Top Mountain Railroad Sc 
Coal Co.. 143 A. 574, 294 Pa. 108. 
Xis obligation differs from that of 

a sheriff or other otfleer commanded 

to execute a writ in a given time.— 

McDougal v. Huntingdon ft Broad 

Top Mountain Railroad ft Coal Co., 
[.sqpra. . 

1363 


Time of receiver’s sale see the C.J. 
S. title Receivers S 238, also 53 C.J. 
p 211 notes 38-41. 

27. Pa.—McDougal v. Huntingdon ft 
Broad Top Mountain Railroad ft 
Coal Co., supra. 

28. N.J.—Fleming v. Fleming Hotel 
Co.. 61 A. 739. 70 N.J.Eq. 609. 

29. U.S.—Dull V. La Fevre, D.C. 
Wash., 232 P. 471. 

32, La.—Friedrichs v. Friedrichs. 
52 So. 996. 136 La. 68-9. 

31. La.—^Friedrichs v. Friedrichs, 
supra. 

32. Colo.—Rossi v. Colorado Pulp ft 
Paper Co.. 299 P. 19, 88 Colo. 461 . 
followed in Myers v. Beck. 299 P. 
50, 88 Colo. 457, and Myers v. Col¬ 
orado Pulp ft Paper Co., 299 P. 50. 
88 Colo. 459. 

Ky.—^Wakenva Coal Co. v. Johnson, 
28 S.W.2d 737, 234 Ky. 653. 

33. Ky.—^Wakenva Coal Co. v. John¬ 
son* supra. 
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where a receiver is directed generally to sell the 
corporate property, Tie does not violate the terms of 
the decree by selling substantially all of the proper¬ 
ty togelher.34 Whether or not mortgaged and un¬ 
mortgaged property should be sold as an entirety or 
separately is discretionary with the court.^® 

Property should be sold in bulk or in parcels de¬ 
pending on which method will be most advanta¬ 
geous to the interested parties,3®* taking into consid¬ 
eration the nature and character of the property 
and the adaptation of each part thereof to the 
whole.37 

Sometimes it is held that the question whether 
property of an insolvent corporation should be sold 
in bulk or in parcels should be left to the creditors, 
and that, where a creditor holding a large majority 
of the claims against the corporation requests the 
receiver to sell in bulk, the request will be granted 
unless there is some conclusive reason against it.®* 


Mortgaged property of a corporation in the hands 
of a receiver may be ordered sold in separate lots, 
provision being made for a prorating of the liens of 
the mortgage based on the report of the apprais¬ 
ers.®* 

d. Confirmation of, and Setting Aside, Sale 

In a proper case, the court, in the exercise of a sound 
discretion, may deciine to confirm a saie made by a 
corporate receiver or may set aside the saie. 

Under the rule stated in the C.J.S. title Receivers 
§ 243, also 53 C.J. p 213 note 81, the determination 
of the question whether to confirm a sale of corpo¬ 
rate property made by a receiver rests largely in the 
sound judicial diserption of the court,and, in the 
absence of abuse, the order of confirmation will not 
be reversed on appeal.*^ 

For proper cause the court may refuse to con¬ 
firm a sale made by the receiver of a corporation.^® 


34. AIr.—P arker v. Bluffton Car 
Wheel Co.. 18 So. 938. 108 Ala. 140. 

36. U.S.—Guaranty Trust Co. of 
New York v. Williamsport Wire 
Rope Co., D C.Pa., 20 P.Supp. 634, 
aflinned Comatedt v. Gilmore. C.C. 
A., 96 P.2d 766—Guaranty Trust 
Co. of New York v. Williamsport 
Wire Rope Co., P.C.Pa., 19 P.Supp. 
482. 

Order to sell la entirety held proper 

Where mortpragree of part of rorpo- 
-ate property prayed for fore<-losure 
and stockholders answered praying 
for sale of corporate property as an 
entirety, failure to order sale of cor¬ 
porate property as entirety would 
have been an abuse of discretion.— 
Guaranty Trust Co. of New York v. 
Williamsport Wire Rope Co., supra. 

36. U.S.—Guaranty Trust Co. of 
New York v. Williamsport Wire 
Rope Co., P.C.Pa., 20 P.Supp. 634, 
affirmed, C C.A., Comstedt v. Gil¬ 
more, 96 P.2d 766—Guaranty Tru.st 
Co. of New York v. Williamsport 
Wire Rope Co., D.GPa., 19 P.Supp. 
482. 

Orders held proper 

Decree ordering receiver to sell 
corporation's realty and personalty as 
a unit held not erroneous on ground 
that Judgment creditors, who had no 
prior rights to personalty, were ac¬ 
corded advantage over general credi¬ 
tors, where much of personalty had 
been sold under prior court orders 
and complaining creditors did not 
point out nature or amount of such 
personalty.—Home Mortg. Co. v. Sit¬ 
ka Spruce Pulp & Paper Co., 36 P. 
2d 1038, 148 Or. 602. 
astoppei to object 

In corporate receivership proceed¬ 
ings, where mortgagee of part of cor¬ 
porate property prayed for foreclo¬ 


sure, stockholders answered, praying 
for sale of corporate property as en¬ 
tirety, and court signed foreclosure 
decree ordering sale of property as 
an entirety without objection, after 
interested parties received copies of 
proposed decree and notice of hear¬ 
ing, group of such stockholders were 
estopped to seek modlAcatlon of de¬ 
cree on ground that property should 
not be sold as an entirety.—Guaranty 
Trust Co. of New York v. Williams¬ 
port Wire Rope Co., D.C.Pa., 19 F. 
Supp. 482. 

Bale la hulk as harriag elalnui 

Decree ordering sale of corporate 
property as entirety did not bar 
claims from distribution where prior 
decree directed that claims be filed 
with special master and that special 
master notify all creditors, and nu¬ 
merous claims were filed, allowed, 
and entitled to participate in pro¬ 
ceeds of sale.—Guaranty Trust Co. 
of New York v. Williamsport Wire 
Rop6 Co., supra. 

37. Ala.—Parker v. Bluffton Car 

Wheel Co., 18 So. 938, 108 Ala. 140. 
Ky.—^Wakenva Coal Co. v. Johnson. 

28 S.W.2d 737, 234 Ky. 658. 

Ckial mlxdag Iswishold, together 
with pereonalty without which min¬ 
ing plant could not be operated, 
should at receiver's sale, be apprais¬ 
ed and sold as whole.—^Wakenva Coal 
Co. V. Johnson, supra. 

Hotel property 

A sale in bulk is unobjectionable 
when the assets arc those of a hotel 
corporation and consist largely of 
household goods, liquors, cigars, etc., 
and It does not appear that the goods 
would have realized a greater sum 
If sold by the receiver as separate 
articles to be removed from the 
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premises.—Fleming v. Fleming Ho¬ 
tel Co., 61 A. 739, 70 N J.Eq. 609. 

Mining plant in pos.ses.slon of re¬ 
ceiver under order of court should be 
appraised and sold as whole.—Wak- 
enva Coal Co v Johnson, 28 S W.2d 
737, 234 Ky. 568. 

Kand held in fee hy mining com- 
pany should he appraised and sold 
separately from mining plants at re¬ 
ceiver's sale.—Wakenva Coal Co. v. 
Johnson, supra. 

38. La.—Wenar v. Schwartz, 41 So 
360, 117 La 81. 

39. La.—Metropolitan Bank v. New 
Orleans Brewing Assoc., 26 So. 418. 

61 La Ann. 1626. 

40. U S.—Bethlehem Steel Co. v. In- • 
ternational Combustion Engineer¬ 
ing Corporation, C.C.A.N.Y., 66 F 
2d 409. 

N.C.—Copping V. Hillsboro Clay Mfg 
Co., 69 S.E. 260, 153 N.C. 329. 

41. U.S.—Revere Copper & Brass v. 
Adrlance Mach. Works. C.C.A.N. 
Y., 68 F.2d 708. 

Ind.—Cooper v. Morris, 200 N.E. 222. 
210 Ind. 162. 

48. U.S.—Brennan v, Trimpert 

Rough Hat Co., D.C.Conn., 8 F- 
Supp. 926. 

Oonflrmation properly refnsed 

Court of equity should not confirm 
public sale of estate of corporate 
debtor against which creditor's bill 
was filed, where second mortgagee 
intervened prior to sale, but no inter¬ 
locutory decree was had as to va¬ 
lidity and amount of mortgage, and 
price obtained suggested that confu¬ 
sion resulting from terms of sale had 
discouraged bidding.—Brennan v. 
Trimpert Rough Hat Co., supra 
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The discretion of the court is properly exercised in 
favor of confirmation where the sale was fully ad- . 
vertiscd and fairly conducted, and on taking into 
consideration the nature of the property, the history 
of the enterprise, and its prospects, it does not ap¬ 
pear that there would be any increase of the bid.^3 
The mere fact that the property is purchased by a 
creditor holding a large part of the outstanding in- * 
debtedness of the corporation will not preclude con¬ 
firmation.^^ On the other hand, it is error to con¬ 
firm an unauthorized private sale by the receiver, 
attacked on the ground that it was improvidently 
made and for an inadequate price, where the receiv¬ 
er fails to show any reasons why the court should 
ratify the sale, and where all the evidence tends to 
show that the sale was improvidently made.^5 


Mere inadequacy of price is not, as a general 
rule, cause for the denial of confirmation of a sale 
by the receiver of a corporation.^® This is true al¬ 
though the amount bid is not adequate with respect 
to the original cost of the property,^^ or is not suf¬ 
ficient to pay the secured creditors.^® The court 
may, however, decline to confirm the sale where 
there is a gross inadequacy in the price or bid.^® 
The fact that, under statutory authority, the sale is 
free from encumbrances, and is not an ordinary ju-* 
dicial sale after a hearing and judgment or decree 
in which the rights of the parties have been in¬ 
quired into and established, see subdivision b of 
this section, furnishes a reason which should lead 
the court to listen favorably to the opposition of 
such encumbrancers to a confirmation of a sale at 
an inadequate price. 


Objections held insufflclent 

(1) On exceptions to confirmation 
of sale ordered in corporate receiver¬ 
ship proceedings in Pennsylvania dis¬ 
trict wherein trustees of morlBage 
covennfi: part of corporate property 
had prayed for foreclosure, exception 
that sufficient time had not been al¬ 
lowed to file claims because some 
claimants lived in Nebraska and Tex¬ 
as was irrelevant, where it did not 
appear that erroup making: su<'h ex¬ 
ception represented such claimants 
—Guaranty Trust Co. of New York 
V. \VilliRm‘^port Wire Rope Co„ DC 
Pa., 20 F.Supp 634, affirmed, C C A., 
Cornstedt v. Gilmore, 96 P 2d 766 

(2) In corporate receivership pro¬ 
ceedings therein sale of corporate 
proper!V as an entirety was ordered 
when tiustecs of mortgape on part 
of propel ty requested foreclosure, 
failure to inform grroup of stoc'khold- 
ers and counsel of certain proeeed- 
Ingrs by reason of which stockholders 
and counsel were not present at sale 
and were pre<‘]uded from bidding:, was 
not prejudicial, where grroiip was not 
prepared to bid nor to guarantee that 
anyone else would bid more than 
price received if a resale were order¬ 
ed.—Guaranty Trust Co. of New 
York V Williamsport Wire Rope Co., 
supra. 

(3) Dt cree confirming receiver's 
sale of corporation's property to trus¬ 
tees of judgment creditors was held 
not invalid on ground that agreement 
whereby Judgments were assigned to 
trustees was conditional upon subse¬ 
quent sale of property by trustees 
with result that sale to trustees 
might fail, where assignments of 
Judgments had been made over to 
receiver and balance after satisfac¬ 
tion of Judgments was paid to re¬ 
ceiver. and decree required Judg¬ 
ments to be satisfied of record before 
receiver could deliver conveyance of 
property.—Home Mortg. Co. v. Sitka 
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Spruce Pulp & Paper Co, 36 P.2d 
1038, 148 Or 502. 

(4) Decree confirming receiver's 
sale of corporation’s property to 
trustees of Judgment creditors W'as 
held not invalid on ground that 
agreement W’hcreby Judgments were 
assigned to trustees wa.s conditional 
upon subsequent sale of property by 
trustees, since, if trustees should not 
be able to carry out their agreement 
of purchase, onlv thing left for court 
to do would be to order new sale — 
Home Mortg. Co. v. Sitka Spruce 
Pulp & Paper Co., supra. 

Collaslon 

Reci'iver's sale of insolvent corpo¬ 
ration's assets to its president, who 
continued as manager thereof, after 
making every effort to secure pur- 
cha.scr at private sale and borrowing 
money from trust company, to which 
corporation was indebted in amount 
exceeding value of property sold, to 
pay current bills and taxes, was held 
not void for fraudulent collusion by 
receiver, purchaser, and trust com¬ 
pany's officers, of whom receiver was 
one, in view of unlikelihood of such 
company desiring to own corpora¬ 
tion’s manufacturing plant, corpora¬ 
tion's inability to sei-ure funds to 
pay its indebtedness and operating 
expensed, and receiver's offer to 
cause conveyance of property to cor- 
poration’.s stockholders for amount 
bid.—Cooper v. Morris, 200 N.E. 222, 
210 Ind. 162. 

43. N.C,—Copping v. Hillsboro Clay 
Mfg. Co., 69 S.E. 250, 153 N.C. 
329. 

44. U.S.—Guaranty Trust Co. of 
New York v. Williamsport Wire 
Rope Co.. D.C.Pa,, 20 F.Supp. 634. 
affirmed, C.C A., Cornstedt v. Oil- 
more. 96 F.2d 766. 

4B. Md.—Mason v. Hubner, 65 A. 
367, 104 Md. 554. 

46. U.S.—Bethlehem Steel Co. v. In¬ 
ternational Combustion Engineer- 
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ing Corporation, C.C.A.N.Y., 66 P. 
2d 409. 

N J.—Porch V. Agnew Co., 67 A. 726, 

66 N.J Eq. 2.32. affirmed 63 A. 1118, 

67 N.J.Rq. 727. 

Not controlling 

While mere inadequacy of price 
may at times afford good reason for 
refiKsing to confirm the sale, it is not 
always or necessarily allowed as 
controlling—Copping v. Hillsboro 
Clay Mfg. Co., 69 S.E. 250. 163 N.C. 
329. 

Best evidence of valne is what 
property brings at a public sale after 
full notice.—Guaranty Trust Co. of 
New York v. Williamsport Wire Rope 
Co., D.C Pa. 20 F.Supp. 634, affirmed, 
C C Ai, Cornstedt v. Gilmore, 96 F 2d 
766. 

47. NC—Copping v. Hillsboro Clay 
Mfg Co., 60 S.E. 250, 153 NC 339. 

48. La.—International Harvester Co. 
of America v Union Irr. Co., 72 So 
375. 139 La. 406. 

49. N.J.—I'orch v. Agnew Co., 67 A 
726, 66 N.J.Eq 232. affirmed 63 A. 
1118, 67 N.J.Eq. 727. 

Price held snftcient 

In corporate receivership proceed¬ 
ings wherein .sale of corporate prop¬ 
erty as an entirety was ordered when 
trustees of mortgage covering part 
of pioperty petitioned for foreclo¬ 
sure, sale was not refused confirma¬ 
tion on ground that sale price was 
gro.ssly inadequate, where price was 
sufficient to pay in full the mortgage 
and other indebtedness together with 
interest and there was no showing 
that a ri'sale would bring a higher 
price.—Guaranty Trust Co. of New 
York v. Williamsport Wire Rope Co., 
I) C Pa., 20 F.Supp. 634, affirmed. C 
C.A., Cornstedt v. Gilmore, 96 F.2d 
766. 

Sa N.J.—Porch V. Agnew Co., 67 A. 
736, 66 N.J.Eq. 232, affirmed 63 A. 
1118, 67 N.J.Eq. 727. 
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The court may refuse to confirm the sale by a 
corporate receiver where the bidding has been chil- 
Ied.fii Where the circumstances show a design to 
favor particular parties, the court may refuse ap¬ 
proval of a sale under an ex parte order providing 
that, if a creditor should become a purchaser, he 
should be allowed to offset a certain percentage of 
his claim against the bid.®* If bidders were dis¬ 
couraged by a false announcement of liens against 
the property, the order confirming the sale will be 
reversed if justice so requires.®^ 

Where the order of confirmation is affirmed on 
appeal, and the record shows that a majority stock¬ 
holder had knowledge thereof and participated 
therein, he is foreclosed from contending subse¬ 
quently that the sale was void.^^ 

Setting aside sale. Pursuant to the rule announc¬ 
ed in the CJ.S. title Receivers § 246, also 53 CJ. 
p 216 note 48 et seq, where a creditor claims that 
the receiver fraudulently obtained an order for a 
sale of a claim due the corporation, he is not lim¬ 
ited to a motion, but may maintain an independent 
suit to vacate the order and to set aside a sale 
thereundcr.55 Evidence not within the pleadings 
will be cxcluded.56 

Whether the sale will be set aside is a matter 
addressed to the sound discretion of the court.^7 


The sale may be set aside on the ground of fraud 
in the transaction whereby an improper advantage 
was obtained.^^ The vacation of the sale after con¬ 
firmation is properly refused where it was not im- 
providently or inadvertently made» or for an in¬ 
adequate price, and all of the interested parties had 
notice of the application for the order to sell and of 
the hearing on the report of the sale.5® 

An application to set aside the sale may be barred 
by laches.®^ 

Stockholders as parties. While stockholders or¬ 
dinarily are not proper parties to litigation involv¬ 
ing the corporation, see supra § 1304, nevertheless, 
on a proper showing, stockholders may resist con¬ 
firmation or move to vacate a sale of corporate 
property by a receiver.®^ However, it has also been 
held that a stockholder may not, without leave file 
a petition in error to set aside the sale.®® 

6. Besale 

A resale of corporate property In receivership will 
not be ordered merely as an experiment. On a resale of 
the property for a higher price, the court may order a 
return of the purchaser's deposit. 

A resale of corporate property sold by a receiver 
will not be ordered as a mere experiment.®® Where 
the court refuses to confirm the sale, and orders a 
resale on account of inadequacy of price, it may re¬ 


al. N.T.—Strickland v. National 
Salt Co., 88 N.Y.S. 323, 43 Mlsc. 
172, affirmed 94 N.T.S. 936, 106 
App.Dlv. 640. 

Chilling of hide not shown 

U.S.—Bethlehem Steel Co. v. Interna¬ 
tional Combustion Engineering Cor¬ 
poration, C.C.A.N.Y., 66 F.2d 409. 

63. N.Y.—Strickland v. National 
Salt Co., 88 N.Y.S. 323, 43 Mlsc. 
172, affirmed 94 N.Y.S. 936, 105 
App.Dlv. 640. 

53. U.S.—Revere Copper A Brass v. 
Adriance Mach. Works, C.C.A.N.Y., 
68 F.2d 708. 

64. Wash.—^West Side Telephone Co. 
V. Kenison, 266 P. 706. 147 Wash. 
642. 

65. N.Y.—Hackley v. Draper. 60 N. 

T. 88. 

66* Svidsnoe that appraisal was has- 
sd on orroneons information furnish¬ 
ed appraisers by receiver, was prop¬ 
erly excluded where petition to va¬ 
cate sale and deed did not attack ap¬ 
praisal or order of sale.—Smith v. 
Switzer. 186 N.E. 764. 205 Ind. 404. 

67. Pa.—Chase v. Fisher. 86 A. 1094. 
239 Pa. 546. 

Appointment of attorneys for ored. 
itor ae reoeiver’e attomeye was held 
not to require setting aside sale of 


corporate assets under receivership. 
—Murphy v. Argonaut Oil Co., Tex. 
Civ.App., 299 S.W. 488, reversed on 
other grounds, Com.App.. 23 S.W.2d 
339. 

Constructive trusteeship of pur- 
ohosor of corporation’s realty at re¬ 
ceiver’s sale for holders of Junior 
mortgage bonds would not require 
vacation of sale for fraud respecting 
price and manner and time of mak¬ 
ing sale.—Smith v. Switzer. 186 N.E. 
764, 205 Ind. 404. 

Vnacoexitahle higher hid 

Where it la problematical whether 
a higher bid is bona fide and would 
be carried to fuillllment if accepted, 
and the advertisement of the sale 
was not insufficient or misleading, 
and all who desired were given an 
opportunity to bid, the court does not 
abuse its discretion where It refuses 
to set aside the sale.—Chase v. Fish¬ 
er. .86 A. 1694. 239 Pa. 545. 

53. Ind.—Smith v. Switzer, 186 N. 

E. 764, 206 Ind. 404. 

■videaos b«id iBSuAeiSBt to sus¬ 
tain finding for defendants in pro¬ 
ceeding to vacate sale of realty by 
corporation receiver for fraud on 
holders of Junior mortgage bonds.— 
Smith V. Switzer, supra. 

59. Iowa.—Parks v. Carlisle Clay 
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Products Co. of Carlisle, 276 N.W. 
691. 

09. Pa.—^Yorks v. Altmiller, 113 A. 

415, 270 Pa. 438. 

What constitutes laches 
Where plaintiff stockholders had 
full knowledge of the receivership 
proceedings and of the sale of the 
company’s assets under a bondhold¬ 
er’s agreement, and one of the plain¬ 
tiffs participated in such agreement 
and received stock in a reorganized 
company for his bonds, but none of 
them took action in the matter until 
four months after the receiver had 
been discharged on payment of all 
the creditors of the company and 
after war contracts secured by the 
company had proved profitable, plain¬ 
tiffs were guilty cf laches which 
bars their right to attack the receiv¬ 
er’s sale.—Yorks v. Altmiller, supra. 

61. Md.—South Baltimore Brick, 
etc., Co. V. Kirby, 42 A. 913, 89 Md. 

62. 

14a C.J. p 1008 note 81. 

02. Ohio.—Dunbar v. American Cas¬ 
ket Co., 19 Ohio Cir.Ct. 686. 10 Ohio 
Cir.Dec. 684. 

63. Ind.—^Smith v. Switzer, 186 N.B. 
764. 206 Ind. 404. 

Resale of property sold by receiver 
see the C.J.S. title Receivers I 266, 
also 58 C.J. p 220 note 60 et seq. 
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quire some assurance that substantially higher bids 
will be secured.®^ 

On the resale of the property for a higher price, 
the court may deem it equitable to order a return of 
the deposit money paid by the first purchaser.®® 

f. Bight of Bedemption 

In th« absence of statute, no absolute right exists to 
redeem property sold by a receiver of a corporation. 

The court may direct that a corporation receiv¬ 
er’s sale shall be made with or without a right of 
redemption.®® Independently of statute, and with¬ 
out the consent of the bondholders, the court may 
order a sale of the property of public service cor¬ 
porations without a right of redemption.®^ Unless 
compelled by statute,®® the court is not obliged to 
order a sale with a right of redemption.®® 

Statutes allowing a right of redemption on execu¬ 
tion and on foreclosure of a mortgage generally 
have been held to be inapplicable to a sale by the 
receiver of a corporation where the purpose of the 
receivership is to wind up the business.^® Howev¬ 


er, it has been held that a statute providing for the 
right of redemption of real estate sold under exe¬ 
cution or on foreclosure is applicable to a sale made 
under a creditor’s bill brought to enforce the col¬ 
lection of a judgment against the corporation in 
which a receiver was appointed.^! 

g. Bights, Title, and Liabilities of Purchaser 

A purchaser at a sale of a corporate receiver ordi¬ 
narily takes the property with the rights and burdens 
attached to It In the hands of the corporation and Its 
receiver. Unless the purchaser assumes payment, he la 
not liable for the corporate debts. 

Although it has been stated that a sale by a cor¬ 
porate receiver under an order or decree passes 
the title and claims of all parties to the suit which 
arc not excepted or reserved by the terms of the or¬ 
der or decree,72 in accordance with the rules stated 
in the C.J.S. title Receivers § 258, also 53 CJ. p 
221 note 88 et seq, a purchaser at the sale of a re¬ 
ceiver of a corporation ordinarily takes the proper¬ 
ty with the rights and burdens which were affixed 
to it in the hands of the receiver.73 The title of 


04. N.J.—Porch v. Aanew Co., 67 A. 
726, 66 N.J.Kq. 232. afllrmcd 63 A. 
1118, 67 N.J.Eq. 727. 

Approved praotlos is to require a 
bond with security satisfactory to 
the court that in the event of a re¬ 
sale a greater bid will be made for 
the property. The court flxe.M the 
minimum price and requires a bond 
conditioned on such a price as the 
least bid.—^Porch v. Agnew Co., su¬ 
pra. 

Statute governing sales la decedents* 
estates la assignment for credi¬ 
tors 

Insolvent corporation's stockhold¬ 
ers, objecting'to confirmation of re¬ 
ceiver's sale of corporation’s assets, 
should make bid, with surety of ten 
per cent more than sale price, as 
provided by statute governing sales 
of decedents’ property by receivers 
in assignments for benefit of credi¬ 
tors and partition suits, in order to 
show their good faith, though there 
is no such statute applying particu¬ 
larly to such sales of corporations’ 
assets.—Cooper v. Morris. 200 N.E. 
222, 210 Ind. 162. 

6S. N.J.—Merchants' & Manufactur¬ 
ers' Nat. Bank v. Newark Rubber 
Co., 131 A. 389. 98 N.J.Eq. 477. 
ee. U.S.—Beet Growers Sugar Co. v. 
Columbia Trust Co.. C.C.A.ldaho, 
3 F.2d 756. 

Right of redemption at receiver’s 
sale see the C.J.S. title Receivers 
IS 238, 261, also 63 C.J. p 210 notes 
96, 97, p 227 notes 73-76. 

To obtaia bettor pxlos 

(1) Corporation and two of general 
creditors could not complain of de¬ 


cree ordering sale of corporation’s 
realty and personalty by receiver^ 
without right of redemption, where 
better price could be obtained if 
property were sold without right of 
redemption and none of such credi¬ 
tors became judgment creditors so 
as to be entitled to redeem after 
sale, and whatever rights corporation 
had to redeem became a«aet of <’orpo- 
ration subject to sale by receiver.— 
Home Mortg. Co. v. Sitka Spruce 
Pulp & Paper Co., 36 P.2a 1038, 148 
Or. 502. 

(2) Where an Insolvent creamery 
company's property worth upwards 
of one hundred thousand dollars, con¬ 
sisted of realty, personalty, and in¬ 
tangible values arising out of milk 
routes and farmers’ patronage, and 
if the routes were eliminated the 
farmers would find other outlets for 
their milk, and the entire property 
would depreciate fifty per cent, sale 
thereof as an entirety, without right 
to redeem was proper an an exception 
to the general rule in favor of such 
right in case of sales of real estate. 
—National Bank of Commerce v. 
Corliss, 186 N.W. 717, 217 Mich. 436. 
87. Utah.—Chapman v. Schiller, 83 
r.2d 249. 

68 . Ill.—Liocey Coal Mines v. Chi¬ 
cago, etc., Coal Co., 22 N.E. 503, 
131 111. 9, 8 L..R.A. 598. 

89. U.S.—Beet Growers Sugar Co. v. 
Columbia Trust Co.. C.C.A.ldaho. 3 
F.2d 756. 

70b U.S.—^American Mine Bkiulpment 
Co. v. Illinois Coal Corp., C.C.A. 
Ill., 81 F.2d 507. cert4orari denied 
60 S.Ct. 29. 280 U.S. 672. 74 L..Ed. 
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624—^Beet Growers Sugar Co. v. 
Columbia Trust Co., C.C.A.Idaho, 
3 F.2d 755. 

Colo—Rossi V. Colorado Pulp St Pa¬ 
per Co., 299 P. 19, 88 Colo. 461, fol¬ 
lowed in Myers v. Beck, 299 P. 60, 
88 Colo. 457, and Myers v. Colora¬ 
do Pulp & Paper Co., 299 P. 60, 88 
Colo. 459. 

Ill.—Blair V. Illinois Steel Co., 42 N. 
E. 895, 159 Ill. 350, 31 L.R.A. 269, 
distinguishing Locey Coal Mines 
V. Chicago, etc.. Coal Co., 22 N.E. 
503, 131 Til. 9. 8 L.R.A. 598. 

Minn.—Watkins v. Minnesota Thresh¬ 
er Mfg. Co., 42 NW. 862, 41 Minn. 
150. 

Or.—Home Mortg. Co. v. Sitka Spruce 
Pulp & Paper Co., 36 P.2d 1038, 
148 Or. 502. 

Utah.—Chapman v. Schiller, 83 P.2d 
249. 

71. III.—Locey Coal Mines v. Chica¬ 
go, etc.. Coal Co., 22 N.E. 503, 131 
111. 9. 8 L.R.A. 598. 

Xzteasion of rodemptloa period 
Court order authorizing receiver of 
corporation to enter into option 
agreement for redemption of proper¬ 
ty of corporation after expiration of 
redemption period follow'lng execu¬ 
tion sale was held to bind receiver 
and corporation to terms thereof aft¬ 
er option had been exercised.—Stott 
Really Co. v. Detroit Sav. Bank, 264 
N.W. 297, 274 Mich. 80. 

72. Tex.—Scott v. Farmers’, etc., 
Nat. Bank. 76 S.W. 7, 97 Tex. 31. 
104 Am.S.R. 835. 

78. U.S.—Home Trust Co. v. Miller 
Petroleum Co.. D.C.Kan., 27 F.2d 
748. 
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a purchaser at a sale by the receiver is in effect the 
same as if the corporation had wound up its af¬ 
fairs and made the transfer.^^ The purchaser takes 
the title which the receiver had, subject to the 
same, but no other, equitable defenses which mig:ht 
have been available against the corporation.*^® The 
rights of the purchaser are no greater than or dif¬ 
ferent from those of the corporation had it remain¬ 
ed solvent.^® He may not change the terms of or 
attack a contract between the corporation and a 
third person if the corporation might not have 
done so.^^ 

The doctrine of caveat emptor has been applied 
to a receiver's sale of corporate property.^® How¬ 
ever, a party claiming a right in property in the 
hands of the purchaser may be estopped by his con¬ 
duct from asserting such right.^® 

Rights of action to which the receiver succeeds 
as a representative solely of the creditors, see su¬ 
pra §§ 1505, 1516 supra, do not pass to the purchas¬ 


er at the receiver’s sale,®® although it has been held 
that on a creditor’s bill against an insolvent corpo¬ 
ration the purchaser’s rights are measured by those 
of the judgment creditor who instituted the pro¬ 
ceeding rather than by the rights of the receiver.®^ 

, The receiver may sell notes representing unpaid 
stock subscriptions and pass to the purchaser what¬ 
ever title he has.®® If the maker of notes may not 
rescind as against the receiver, he may not do so 
as against a purchaser from the receiver.®® How¬ 
ever, where the statute provides that no action to 
recover on unpaid stock subscriptions shall be 
brought until judgment has been recovered against 
the corporation and execution shall be returned 
unsatisfied, see § 670 supra, until such condition 
precedent is complied with, the purchaser has no 
cause of action.®^ 

The property sold to the purchaser at the receiv¬ 
er’s sale is determined by the order or decree of 
sale.®® A conveyance of all of the assets of the 


SnocMSioa to aotioa oommeaood Jty 
oorporatloxL 

A purchaser at a receiver's sale 
may be substituted as plaintiff in an 
action brought by the corporation for 
injuries to its property before its ti¬ 
tle thereto was divested by an order 
making a temporary receivership 
permanent.—Mutual Brewing Co. v. 
New York & College Point Ferry Co., 
45 N.Y.S. 101. 16 App.Dlv. 149. 

Title of trustee 

Purchaser of corporate assets at 
a receiver's sale, in accordance with 
a trust agreement between the presi¬ 
dent of the corporation and the pur¬ 
chaser for the purchase of the as¬ 
sets for the benefit of stockholders 
contributing to a fund for that pur¬ 
pose. took an indefeasible title, sub¬ 
ject to the terms of the trust agree¬ 
ment under which he acted in making 
the purchase.—Murphy v. Argonaut 
Oil Co., Tex.Com.App.. 23 S.W.2d 339, 
reversing. Civ.App., 299 S.W. 488. 

74. Mass.—Batchelder v. Batchelder. 
107 N.E. 455, 220 Mass. 42. 

75. Neb.—Harrington v. Connor. 70 
N.W. 911, 61 Neb. 214. 

76. Minn.—State Finance Co. ▼. 
Commonwealth Title, etc., Co., 72 
N.W. 68, 69 Minn. 219. 

Purchaser not la posltioa of seoelvsr 
A corporation, to which defunct 
corporation’s assets were assigned by 
its receiver’s assignee, does not oc¬ 
cupy position of receiver of defunct 
or Insolvent corporation, as receiver 
has certain rights and powers be¬ 
cause he is arm of court and ad¬ 
ministering estate for benefit of all 
creditors of corporation.—Farrell v. 
Drumm Floral Co., Tex.Civ.App., 126 
S.W.2d 606, error dismissed, Judgment 
correct. 


Ccmplaining of prefareues by cor¬ 
poration 

One to whom defunct corporation’s 
receiver assigned its assets is in no 
position to complain of preference 
given one of corporation’s creditors 
by corporation’s assumption of pay- 
I ment of its organizers' note for mon¬ 
ey loaned them to bring corporation 
I into existence, as such assignee’s 
rights were not affected by assump- 
I tlon contract.—Farrell v. Drumm 
Floral Co., supra. 

77. Tex.—Farrell v. Drumm Floral 
Co., supra. 

78. Wash.—Fall, etc.. Fish Co. v. 
Point Roberts Fishing, etc., Co.. 64 
P. 792, 24 Wash. 630. 

78. N.Y.—^McAllister v. Stumpp, etc., 
Co., 66 N.Y.S. 693, 25 Misc. 438. 
Presence at sale 

A party may be estopped by being 
present at the sale and making no 
attempt to assert his rights in the 
presence of the bidders, and where 
the purchasers have neither express 
nor imputed knowledge of such 
rights.—McAllister v. Stumpp. supra. 

80. Minn.—Minnesota Thresher Mfg. 
Co. V. Langdon, 46 N.W. 310, 44 
Minn. 37. 

Tex,—Farrell v. Drumm Floral Co., 
Civ.App., 125 S.W.2d 606, error 
dismissed, judgment correct. 

81. Ill.—Weill V. Zacher, 92 IlLApp. 
296. 

88. Minn.—Wilcox Trux v. Rosen- 
berger, 196 N.W. 489, 156 Minn. 
487. 

Provlsloas in order of sals 

Where the order of court author¬ 
izing the sale by the receiver of the 
assets of an Insolvent corporation 
provides that "the said purchasers 

1268 


shall hold the same free from all 
claims and equities attaching thereto, 
and all liens and equities thereof are 
transferred to the purchaser of said 
stock, except that in the transfer of 
notes and other obligations given 
for subscriptions of stock the pur¬ 
chaser shall take the same subject 
to the rights of the makers thereof 
to make such defenses as may be le¬ 
gally established, provided that the 
maker of such note or oiiligation had 
given notice of the same to the in¬ 
surance commissioner prior to the 
1st day of March. 1913,’’ this pro¬ 
vision must be taken to mean that 
the purchaser will take the notes 
subject to the rights of the makers 
thereof to make such defense.s as 
might be legally established against 
the receiver, in whose hands the 
notes wore held at the time the order 
was passed.—Cosmopolitan Life Ins. 
Co. V. Sheats. 93 S.E. 507, 20 Ga.App. 
622. 

83. Minn.—^Wilcox Trux v. Rosen- 
berger, 195 N.W. 489, 156 Minn. 
487. 

84. La.—Bank of Kaplan v. Rich¬ 
ards, 8 La.App. 93, affirmed 115 So. 
815, 166 La. 659. 

85. N.J.—Koppers Gas & Coke Co. v. 
W. & J. Morris Coal Ca, 191 A. 
747, 122 N.J.Eq. 9 . 

Account receivable 

Que.stion of fraud on corporation's 
creditors in its president’s surrender 
of automobile owned by corporation 
to holder of mortgage thereon in pay¬ 
ment of debt secured only four days 
before appointment of receiver for 
corporation should have been rained 
in receivership proceedings, and the 
transaction was not an account re¬ 
ceivable ar anything which passed to 
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corporation transfers assignable contract rights of 
the corporation with third persons.*® 

Where the orders appointing a receiver and au¬ 
thorizing a sale arc reversed for want of jurisdic¬ 
tion, and the property is afterward subjected to the 
payment of corporate debts, the purchaser may re¬ 
cover the purchase money paid.*^ 

Liens and encumbrances. A purchaser at the sale 
of a receiver of a corporation does not take subject 
to a lien or charge which does not exist, or ceases 
to exist, at the time of the appointment of the re¬ 
ceiver.** On the other hand, unless the sale is or¬ 
dered by the court free from liens and encum¬ 
brances, see subdivision b of this section, the pur¬ 
chaser takes subject to the liens and encumbrances 
existing against the property at the time the re¬ 
ceiver was appointed.** 

Under an order to sell the properly subject to all 
legal liens and encumbrances, the purchaser may 
contest the legality of a mortgage on the proper¬ 
ty,** and may question the validity of a trust deed 
on the ground that it is a preference by an insolvent 
coriioration.*' However, where the sale is ‘‘subject 
to all chattel mortgages,” the purchaser is preclud¬ 


ed from setting aside such a mortgage on the prop¬ 
erty.** Furthermore, on a creditor's bill against an 
insolvent corporation, it has been held that a judg¬ 
ment creditor, who had purchased property, occu¬ 
pied the same position as a creditor and might ques¬ 
tion the validity of a chattel mortgage although the 
receiver, as representative of the corporation, could 
not contest its validity.** In jurisdictions where 
the receiver of an insolvent corporation occupies 
the position of a levying or attaching creditor, see 
supra §§ 1505, 1506 c* the purchaser from the receiv¬ 
er of such a corporation obtains title to personal 
property superior to that of a conditional seller, ir¬ 
respective of the purchaser’s status as a bona fide 
purchaser.** 

Under a sale free from and clear of all encum¬ 
brances, where a part of the corporate property has 
been leased, the purchaser is entitled to the rents ac¬ 
cruing after the sale as against a person claiming 
under an assignment of the reversion.** 

In accordance with the rule stated in the C.J.S. 
title Receivers § 259, also 53 C.J. p 226 note 55, or¬ 
dinarily, after the title of a corporation receiver ac¬ 
crues, an encumbrance may not be acquired which 
will affect the title of the purchaser.** 


the purchaser at receiver’s sale of 
the corporation's books of account 
and accounts receivable.—Reinhardt 

V. Spraxue. 63 P.2d 356, 1S8 Wash. 
663. 

riztures nader sale of pamonoltj 

Coal company, paying one dollar 
for scale, transferred to It by one 
purchasing It from receiver of an¬ 
other such company Immediately on 
execution of bill of sale, was not in¬ 
nocent purchaser and took no right 
of property in scale, as against mort¬ 
gagee of former company’s realty, of 
which scale was piirt.—Koppers Gas 
& Coke Co. V. W. & J. Morris Coal 
Co.. 191 A. 747, 122 N.J.Eq, 9 

JurisAlotion of conxt to order rotnm 
of property 

(1) Chancery court had Jurisdic¬ 
tion of parties to receivership pro¬ 
ceeding. wherein holder of mortgage 
on defendant corporation's realty 
presented petition to require assignee 
of one purchasing scale on such 
premises from receiver to return it 
thereto, even if mortgagee could not 
regularly intervene without court's 
permission and purchaser could not 
be brought In by petition, where as¬ 
signee appeared and responded to pe¬ 
tition.—Koppers Gas & Coke Co. v. 

W. A J. Morris Coal Co., supra. 

(2) Chancery court had jurisdic¬ 
tion of subject matter of receivership 
proceeding, in which mortgagee of 
defendant corporation’s realty peti¬ 
tioned for order requiring assignee 


of one purchasing scale on mortgaged 
premises from receiver to return it 
thereto, and power to make such or¬ 
der, where all parlies to proceedings 
for sale mistakenly assumed that 
scale was personal property, as 
scheduled by receiver, and passed un¬ 
der court ordor and bill of sale, but 
could not order payment of value 
thereof to mortgagee In alternative. 
—Koppers Gas & Coke Co. v. W. & 
J. Morris Coal Co., supra. 

B6. D.C.—Meyer v. Washington 
Times Co., 76 F.2d 988. 64 App.D. 
C. 218, certiorari denied Washing¬ 
ton Times Co. v. Meyer, 55 S.Ct. 
646. 295 U.S. 734, 79 L.Ed. 1682. 

87. Mont.—Lutey v. Clark, 77 P. 305, 
84 P. 73. 31 Mont. 46. 

88. N.C.—Currie v. Southern Man¬ 
ufacturers Club, 185 S.E. 666, 210 
N.C. 160. 

Mero anthozity f!roin a corporation 
to a orodltor to roooivs rents payable 
on a lease and to apply the same to 
the satisfaction of a debt ceases upon 
the appointment of a receiver for the 
corporation under a statute providing 
for the distribution of the corporate 
assets for the beneflt of its creditors, 
under which the property and assets 
of the corporation pass to the receiv¬ 
er, and the purchaser is entitled to 
the rents accruing after the appoint¬ 
ment of the receiver.—Corrigan v. 
Trenton Delaware Falls Co., 7 N.J. 
Bq. 489. 


Tan lien 

Where the statute provides that 
taxes shall not be a lien on person¬ 
alty until a levy thereon is made, 
see the C.J.S. title Taxation 5 592, 
also 61 C.J. p 933 note 33, a purchas¬ 
er of corporation’s personal proper¬ 
ty from receiver acquired title free 
and clear of lien for city and county 
taxes due by corporation at date of 
appointment of receiver, where no 
levy had been made on property for 
unpaid taxes after property had come 
into possession of receiver.—Currie 
V. Southern Manufacturers Club. 185 
S.K. 6r>6. 210 N.C. 150. 

89. US —Home Trust Co. v. Miller 
Petroleum Co, D C.Kan.. 27 F.2d 
748. 

90u N.J.—Hackensack Water Co. v. 

De Kay, 36 N.J.Eq. 548. 

91. Tex.—Rogers v. Southern Pine 
Lumber Co., 51 S.W. 26, 21 Tex.Clv. 
App. 48. 

98. U.S.—Richards v. Halllday, C.<\ 
A. N.J., 112 F. 86, 60 C.C.A. 113, 
affirming, C.C.. 92 F. 798. 

93. Ill.—-Weill v. Zacher, 92 Ill.App. 
296. 

94. Pa.—Duplex Printing Press Co. 
V. Clipper Pub. Co., 62 A. 841, 213 
Pa. 207. 

95. N.J.—Fish V. Potts, 8 N.J.Eq. 
277. affirmed 8 N.J.Eq. 909. 

96. Tex.—Guaranty State Bank A 
Trust Co. V. Thompson, Giv.App., 
196 8.W. 960. 
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Personal liahiUty of pmchastr. Under the rule 
stated in the CJ.S. title Receivers § 260, also 53 C 
J. p 226 note 60, a person or corporation who buys 
the property of an insolvent corporation, free from 
the claims of creditors, at a receiver’s sale author¬ 
ized by the orders of a court of competent jurisdic¬ 
tion, cannot be made to respond to creditors who 
were not parties to the suit but who were given the 
notice usual and customary in such cases.^*^ The 
doctrine, discussed in § 193 supra, that the assets of 
an insolvent corporation are a trust fund for the 
benefit of creditors, may not be carried so far as to 
impose personal liability on the purchaser. A judg¬ 
ment creditor may not hold the purchaser liable on 
the ground of fraud or conspiracy to defeat his 
elaim where the evidence fails to show that the pur¬ 
chaser participated in, or knew of, the alleged fraud 
or conspiracy.®* 

On the other hand, a purchaser is liable for the 
debts of the corporation where, as consideration 


for the sale, he expressly agrees to pay the corpo¬ 
rate debts.®® However, unless there exists a direct 
agreement between the purchaser and creditor,^ in 
the absence of an order of the court the debts of the 
corporation assumed by the purchaser are payable 
to the receiver and not to the creditors.® The 
mere fact that the purchaser has paid some credi¬ 
tors does not, in the absence of evidence of a bind¬ 
ing contract, establish liability as to another credi¬ 
tor.® 

§ 1525. Compensation of Receiver 

Qenaral rules pertaining to compensation of receivers 
ordinarily apply to the compensation of a corporate re* 
ceiver. 

Except as the question may be reg^ulated by some 
special statutory provision, the general rules per¬ 
taining to the compensation of receivers, which arc 
discussed in the CJ.S. title Receivers §§ 385-390, 
also 53 C.J. p 381 note 68-p 390 note 74, apply in 
the case of a receiver of a corporation.^ 


®7. Tex.—Advance-Rumely Thresher 
Co. V. Moss. Civ.App., 213 S.W. 690, 
error refused. 

•8L Tex.—Advance-Rumely Thresher 
Co. V. Moss, supra. 

Ml Iowa.—^Farnsworth v. tJmlandt. 
168 N.W ’462. 177 Iowa 39. 
avidoncs held anttolent to establish 
a particular claim as within the 
debts, payment of which was assum¬ 
ed.—Farnsworth v. Umlandt, supra. 

avidence held lasottclent to estab¬ 
lish existence of contract of purchas¬ 
er of corporation’s assets at receiv¬ 
er's sale to pay claims of corpora¬ 
tion's creditors in addition to upset 
price.—Ford Motor Co. v. Sweeten 
Automobile Co., 178 A. 48, 818 Fa. 
177. 

Assumption of ^‘iininatnred obliga¬ 
tions” and “damages” 

In an order for sale by receivers, 
requiring the purchaser to assume 
all unmatured obligations of defend¬ 
ant, including all claims and dom- 
ages for alleged infringement of 
patents, the word "unmatured” may 
properly be held to include any debt 
which is contingent or in which the 
amount is yet to be determined, and 
the word "damages” is broad enough 
to Include profits for which decree 
was subsequently entered in an in¬ 
fringement suit.—Safety Car Heating 
A Lighting Co. v. U. S. Light A 
Heating Co.. D.C.N.Y., 2 F.2d 384. 
Bond for attorney’s fees 
In a suit for a receivership and 
sale of corporate assets, in which a 
sale was made by consent and the 
property was purchased by a new 
corporation formed by one of the de¬ 
fendants, and a decree required the 
purchaser to give bond to pay any 


compensation allowed the receiver, 
which bond was to take the place of 
a sufficient amount of money to pay 
any claims of that character, the 
court had Jurisdiction to fix a rea¬ 
sonable sum as attorney’s fees for 
such defendant’s solicitors and enter 
judgment therefor on the bond.— 
Snell V. Frank Snell Sawmill Co„ 
D.C.Ga., 271 F. 696, affirmed. C.C.A.. 
J. C. Turner Lumber Co. v. Wilson 
A Bennett and Reynolds A Rogers, 
283 F. 1021, and affirmed Snell v. 
Frank Snell Savrmill Co.. 284 F. 847, 
certiorari denied 43 S.Ct. 364, 261 U- 
S. 619, 67 L.Fd 830. 

Znooms tax as “debts of the business” 
assumed 

Although a corporation was ad¬ 
judged to have fraudulently acquired 
the property and business of a part¬ 
nership, and to hold it in trust for 
the partnership, where the business 
was conducted by and in the name 
of the corporation, a purchaser at 
receiver's sale, who assumed all ex¬ 
isting debts of the busines.s, was held 
liable for an income tax assessed 
against the corporation for a previ¬ 
ous year.—Tevander v. Ruysdael, C. 
C.A.I11., 299 F. 746. 

1. N.T.—Harrisburg Mfg. A Boiler 
Co. v. Walker, 210 N.Y.S. 382, 126 
Misc. 27. affirmed 215 N.Y.S. 859, 
216 App.Div. 798. 

Joint and ssvaral UablUty 

Parties contracting to purchase as¬ 
sets of corporation at receiver’s sale 
jointly as "parties of the second 
part’' were jointly and severally lia¬ 
ble on contract, where price was 
advanced by one party and posses¬ 
sion taken by other.—Harrisburg | 
Mfg. A Boiler Co. v. Walker, supra. | 

1'270 


Nsoessity of tsndar 

Where defendants purchased assets 
of corporation at receiver’s sale, at 
which plaintiff waived all its liens 
under agreement that defendants 
would pay plaintiff seven thousand 
five hundred dollars for its interest 
therein, loss one half of purchase 
price paid at receiver’s sale, plaintiff 
was not required to prove lendi^r of 
its interests as condition precedent 
to recovering payment, since under 
Fcrs.Prop.L. | 100 rule 1, df fendsnts 
became vested with legal title to spe- 
cilic goods, and executory contract 
ripened into executed contract of 
sale, under which both defendants 
were liable.—^Harrisburg Mfg. A Boil¬ 
er Co. v. Walker, supra. 

2. Pa.—Ford Motor Co. v. Sweeten 

Automobile Co., 178 A. 48, 318 Pa. 

177. 

3. Pa.—Ford Motor Co. v. Sweeten 

Automobile Co.. 178 A. 48, .318 Pa. 

177. 

4L Xtooivor poadeato llto appolated 
ia a foraolosara suit against a corpo¬ 
ration is not a "receiver of a cor¬ 
poration,” within the meaning of Ij. 
1883 c 378 fi 2. fixing definitely the 
compensation of such receivers, but 
hts compensation is regulated by 
Code Civ.Proc. 8 3320, providing that 
a receiver, except as otherwise spe¬ 
cially prescribed, shall be entitled to 
such commission, not exceeding five 
per cent, as the judge may alIow.» 
U. S. Trust Co. v. New York, etc., 
R. Co.. 6 N.E. 316, 101 N.Y. 478. 
Disohorgo withoat eompmiaatioa 

Where the receiver of an insolvent 
corporation has no assets in his 
hands, it is not error to discharge 
him upon the application of those at 
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§ 1526. Jurisdiction and Venue 

A remedy by or agalnet a receiver of a corporation 
may be pureued In any court having Jurladictlon thereof- 

The receiver of a corporation may pursue his 
remedies in any court having jurisdiction of the 
subject matter.5 A court is not deprived of juris¬ 
diction of the subject matter of an action brought 
by a receiver because of the fact that the judgment 
appointing him was broader than it should have 
been,^ or because of an order discharging the re¬ 
ceiver pending the action where such order ex¬ 
pressly provides that the action might be prosecut¬ 
ed to its conclusion.^ A federal court of equity, 
having jurisdiction over the affairs of a corporation 
in the hands of a receiver, has been held to have 
power to determine the validity of taxes levied 
against the corporate property by governmental 
subdivisions of a state.^ 

The usual rules as to the jurisdiction of a court 
of equity apply to suits by or against a receiver of 
a corporation,9 and a court of equity will enter¬ 
tain such a suit where the legal remedy is inade¬ 
quate but, in the absence of a waiver of such ob¬ 
jection,it will not entertain jurisdiction of a suit 
brought on a purely legal cause of action,ex¬ 
cept in the case of an auxiliary bill filed by a re¬ 
ceiver in the original receivership proceedings 
where the court has jurisdiction of the subject mat¬ 


ter and the parties.^’ A court of equity acquires 
such jurisdiction over nonresidents who file claims 
in a corporate receivership as to permit the receiver 
to file an ancillary bill stating an independent cause 
of action against them.^^ 

Venue. Under a statute providing that a receiv¬ 
er may sue or be sued in any court of the state hav¬ 
ing jurisdiction, the right to sue a receiver in a 
court otherwise having jurisdiction is limited only 
by mandatory provisions contained in other venue 
statutes a further provision in such a statute 
that actions may be brought against the receiver of 
a corporation in the county where the corporation's 
principal place of business is located means that 
suit in such a county is at the option of plaintiff 
and does not entitle the receiver to the privilege of 
being sued in that county.^® 

§ 1527. Conditions Precedent 

There muit be a compllanoe with any applicable 
etetutory condition precedent to an action by or agalnet 
a corporation's receiver. If a general power to sue is 
conferred on a corporation's receiver, It Is not necessary 
that he obtain special leave of court before bringing suit. 

Although there must be a compliance with any 
statutory condition precedent to an action by or 
against a receiver of a corporation, to have effect 
as a condition precedent the statute must, of course, 
be applicable to the particular proceeding brought.^*^ 


whose instance he was appointed, 
without making payment of his com¬ 
pensation and charges a condition 
precedent to the discharge, "The re¬ 
ceiver could not be retained merely 
to enable him to reduce such assets 
to possession for the purpose of pay¬ 
ing his charges. That would be con¬ 
tinuing the receivership for the ben¬ 
efit of the receiver,—a thing never 
heard of.”—Joslyn v. Athens Coach, 
etc., Co., 46 N.W. 77. 43 Minn. 534. 

Under appointment Improvldently 

made 

Where chancery court' has Juris¬ 
diction to appoint receiver for corpo¬ 
ration, receiver was entitled to hie 
fees and expenses, although order 
was improvldently made, but such 
expenses should be taxed against 
complainant as part of corporation's 
costs.—Greenbaum v. Lafayette & 
Broad Realty Corporation, 128 A. 168, 
97 N.J.B]a. 636. 

Whan action instituted in wrong 

oonrt 

Where an action was brought to 
wind up an insolvent corporation and 
the action was brought in the wrong 
court, the court had Jurisdiction to 
.aUom the receiver a fee for the work 


done by him.—Crosby Milling Co. v. 
Grant, 7 Tenn.App. 162, 

5. Ind.—Coddington v. Canaday, 61 
N.E. 667, 157 Ind. 243. 

Minn.—Hause v. Newel, 62 N.W. 817, 
60 Minn. 481. 

14a C.J. p 1009 note €4. 

6b N.Y.—Schultze v. Manufacturers’ 
Trust Co., 274 N.Y.S. 764, 242 App. 
Dlv. 262. 

7. U.S.—Orcutt V. Crawford, C.C.A. 
Wyo., 85 F.2d 146, certiorari denied 
67 S.Ct. 119, 299 U.S. 594, 81 L. 
Ed. 438. 

8b U.S.—Spencer v. Babylon R. Co., 
D.C.N.Y., 233 P. 803. 
g. Md.—'Pritchard v. Myers, 197 A. 

620, 116 A.L.R. 776. 

IOl U.S.—Harvey Brokerage Co. v. 
Ambassador Hotel Corporation, D. 
C.N.Y., 67 F.2d 727. 

II. R.I.—Roberts v. Golden Flake 
Doughnut Shops, 167 A. 259, 63 R. 
I. 466. 

VL Ohio.—Smith v. Sloss Marble¬ 
head Lime Co., 49 N.E. 696, 67 
Ohio St. 618. 

Original snife by foreign receiver 

U.S.—Hale v. Allinson, Pa., 23 SCt. 
244, 188%U.S. 56, 47 L.Bd. 380—Fi- 
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dellty Trust, etc., Co. v. Archer. 
Pa., 179 F. 32, 103 C.C.A. 16. 

14a C.J. p 1010 note 67. « 

13. U.S.—^Hollander v. Heaslip, La.. 
222 F. 808, 137 C.C.A. 1. 

14. U.S.—Alexander v. Hillman, W. 
Va., 66 S.Ct. 204, 296 U.S. 222, 80 
L.Ed. 192, reversing, C.CA., 76 F. 
2d 451, certiorari granted 65 S.Ct. 
826. two cases, 295 U.S. 725, 79 L. 
Ed. 1677. 

15. Tex—Bowles v. Mitchell, Com. 
App., 245 S.W. 74, reversing Com¬ 
monwealth Bonding 4; Casualty 
Ins. Co. V. Bowles, Civ»A.pp., 192 
S.W. 611. 

16. Tex.—Bowles v. Mitchell, supra. 
Tox.—Kirby Lumber Co. v. McLen¬ 
don. 120 S.W. 227, 66 Tex.Civ.App. 
279. 

Word **may,’* as used in such stat¬ 
ute, is permissive only and does not 
limit Jurisdiction of actions against 
receivers of corporations to county 
where principal office of corporation 
is located.—^Mitchell v. Hancock, Tex. 
Clv.App., 196 S.W. 694. 

17. Votioo to attorney general 

A statutory requirement that no¬ 
tice of suits respecting dissolution of 
corporation and distribution of its 
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A receiver’s inability to tender back property re¬ 
ceived by the corporation in an exchange transac¬ 
tion does not preclude him from recovering in an 
action for fraud in such transaction.^® 

The right of a receiver to bring a suit is ordinar¬ 
ily subject to the direction of the court but if a 
general right or power to sue is conferred on a re¬ 
ceiver at the time of his appointment it is not nec¬ 
essary that he procure special authority by special 
order of court for every suit he may bring there¬ 
after.®® Special leave to sue has been held unneces¬ 
sary in a receiver’s suit to enjoin the levy of a fieri 
facias for taxes, the fact that the court entertained 
the suit being tantamount to authority to sue.®! 
The granting of leave to sue is ordinarily within the 
discretion of the court,®® but a court has no au¬ 
thority to permit a receiver to bring a suit which is 
not in conformity with the purposes of the suit in 
which he was appointed.®® 

\ 


§ 1528. Parties 

Particular matters respecting parties in actions 
by or against receivers of corporations will be dis¬ 
cussed in detail in the sections immediately follow; 
ing. 

§ 1529. — By Receiver in General 

Persons who have an Interest In the sublect matter 
of a receiver's action and whose rights may be concluded 
by the Judgment are necessary and proper parties. 

In an action brought by a corporate receiver, a 
party having no interest in the subject matter of the 
suit is neither a necessary,®^ nor a proper,®® parly 
thereto; but persons having an interest in the sub¬ 
ject matter which will be adversely affected by the 
action are necessary parties,®® and the joinder of 
joint wrongdoers is proper.®^ A receiver need not 
join as parties those for whose benefit the action 
is brought.®® 

It is usually held that an insolvent corporation is 


assets shall be fflven to attorney gen¬ 
eral by receiver docs not require no¬ 
tice of receiver’s action, brought un¬ 
der leave of court, to recover as¬ 
sets.—Nealis V. American Tube, etc., 
Co.. 27 N.Y.S. 733. 76 Hun 220. affirm¬ 
ed 44 N.E. 944, 150 N.Y. 42. 
PnbUoation of Botiee 

Compliance with statute which re¬ 
quires publication by receiver of no¬ 
tice requiring all persons having 
property of corporation In their pos¬ 
session to deliver it to him is not 
a condition precedent to right of re¬ 
ceiver to sue to compel creditor to 
-account for sums paid to her by cor¬ 
poration at time when its insolvency 
was imminent, payment being void 
under statutory provisions.—Stiefel 
V. New York Novelty Co., 55 N.Y.S 
90. 25 Misc. 221—14a C.J. P 1010 note 
75. 

18. U.S.—A. B. Leach & Co. v. 
Grant. C C.A.OhIo, 54 F.2d 731. cer¬ 
tiorari denied 52 S.Ct. 498. 286 U. 
S. 546, 76 L.Ed. 1283. 

19. U.S.—Klein v. Peter, G.C.A.Ida- 
ho, 286 F. 362. 

Subject to supervislOB 

Receiver may be subject to court’s 
supervision in bringing action.—Kor- 
al v. Savory. Inc., 11 N.B.2d 883. 276 
N.Y. 215. 

Aotiou in foreign Jurisdictioii may 

not be brought by receiver unless or¬ 
der of court appointing him author¬ 
izes him so to do.—Great Western 
Mining dr Mfg. Co. v. Harris. Vt.. 
128 F. 321. 63 C.C.A. 51, affirmed 25 
S.Ct. 770, 198 U.S. 661, 49 L.Ed. 1163. 
Xntarlooutory dsorss 
The validity of decree directing re- 
ccirers of corporation to sue its debt¬ 
ors is not affected by fact that it is 


Interlocutory, and not final decree 
concluding administration of insol¬ 
vent’s estate —Graves v. Denny, 84 
SE 187, 15 Ga App. 718. 

80. Del.—Cahall v. iLufland, 108 A. 

752, 121 DelCh. 162. 

14a CJ. p 1010 note 71. 

21. Ga.—Donehoo v. Rogers, 90 S.E. 
382. 146 Ga. 75. 

88. R.I.—Jarret Bros. Co. v. Carroll 
Worsted Mills, 184 A. 567, 51 R.l. 
214. 

Suit to ascertain stockholders 

Where certain shares of stock of 
insolvent corporation had been is¬ 
sued by it in payment for property 
conveyed to it, which conveyance was 
thereafter Judicially declared void, so 
that consideration for shares of stock 
wholly failed, and shares had been 
transferred to various persons, it was 
held to be within court’s discretion 
to grant receiver leave to file bill in 
behalf of parties interested to de¬ 
termine the rights of stockholders, 
and to find out who are stockholders 
to whom he may eventually be liable 
for any surplus.—^McMasler v. Drew, 
62 A. 559. 70 N.J.Eq. 6. 

83. U.S.—A. B. Leach & Co. v. 
Grant. C.C.A.Ohlo. 27 P.2d 201, cer¬ 
tiorari granted Grant v. A. B. 
Leach & Co., 49 S.Ct. 37, 278 US 
593, 73 L Ed. 626, reversed on oth¬ 
er grounds 50 S.Ct. 107, 280 U.S. 
351, 74 L.Ed. 470, amended 60 S. 
Ct. 236, 281 U.S. 689, 74 L.Ed. 1119. 
meceiTer appointed in foreclosure 

suit because of insolvency of corpo¬ 
ration may not be permitted to sue 
for recovery of bonds exchanged by 
corporation for stock.—A. B. Leach 
A Co. v. Grant, supra. 

84. Wash. —Stang v. Pgget Bound 
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Nat. Bank of Tacoma. 63 P.2d 373, 
188 Wash. 503. 

85. Del.—Bush v. Hillman Land Co.. 
Ch., 2 A.2d 133. 

86. Persons participating in fraud 

All persons guilty of fraud in re¬ 
turning to maker certain notes and 
securities given corporation for sub¬ 
scriptions to Its stock were necessary 
parties to action by receiver to recov¬ 
er them.—^Alexander v. Katie, 10 
Daly, NY., 506. 

Owner of property against which 
receiver seeks to have validity of a 
hen determined i.s necessary party.— 
Fenton v. Fenton Bldg. Co., 96 A. 145, 
90 Conn. 7. 

87. N.C.—Carswell v. Talley, 133 
E. 181, 192 N.C. 37. 

88. Ind.—Mercantile Commercial 
Bank v Southwestern Indiana Coal 
Corporation. 169 N.E. 91, 93 Ind. 
App. 313, rehearing denied 171 N.E. 
310, 93 Ind.App. 313. 

Creditors and stockholders 

(1) On bill filed by receiver for 
creditors and stockholders of corpo¬ 
ration, it is not necessary to make 
creditors and stockholders parties. 
U.S.—Gray v. Davis, C.C.Tex.. 10 P. 

Cas.No 5,715, 1 Woods 420, affirm¬ 
ed 16 Wall. 203, 21 L.Ed. 447. 

Ind.—Mercantile Commercial Bank v. 
Southwestern Indiana Coal Corpo¬ 
ration, 169 N.E. 91. 93 Ind.App. 
313, rehearing denied 171 N.E. 310, 
93 Ind.App. 313. 

N.J.—Mann v. Bruce, 6 N.J.Eq. 413. 

(2) A creditor who has waived his 
claim to rent sought to be recovered 
by receiver is not necessary party.— 
American Woolen Co. v. Bradford 
Worsted Spinning Co., 195 8.W, 136, 
175 Ky. 740. 
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not a necessary party to an action by its receiver 
to collect or recover corporate assets where title to 
the property has passed to the receiver,2* or where 
he has such a right to possession as to be entitled to 
sue for and collect the same.^O While, under some 
circumstances, a corporation may have a right to 
be joined as a party in an action to collect assets, 
and may even be a necessary party under some cir¬ 
cumstances,3 2 if it has no interest in the suit, as in 
the case of a receiver’s action to foreclose a mort- 
gage given to him as receiver, it is improper to join 
the corporation.33 Although an insolvent corpora¬ 
tion may be a necessary party to a receiver’s ac¬ 
tion to set aside a fraudulent judgment,it is nei¬ 
ther a necessary nor a proper party to an action to 
recover money paid under such a judgment, where 
the receiver is a temporary one appointed to effect 
the corporation’s dissolution.35 Xhc corporation 
may be joined in a receiver’s action to cancel stock, 
where it has become solvent since the appointment 
of the receiver and substantially all the assets and 
management have been restored to its officers and 
dircctors.36 

§ 1530. — Name in Which Action Brought 

Ordinarily, a receiver may sue or defend an action by 
or against the corporation in his own name, where he is 
authorized to do so by statute or proper order of court, 
or where he has legal title to the property Involved; 


where he cannot sue In his own name, he Is usually per¬ 
mitted to do so In the corporation's name. 

The receiver of a corporation may sue or defend 
an action by or against a corporation in his own 
name, where he is authorized to do so by statute*^ 
or by proper order of a court competent to give 
such authority;®* but in the absence of such ex¬ 
press authority he may not do so,3® except where he 
has legal title to the property involved.^® Where a 
receiver may not sue in his own name, he is usually 
permitted to sue in the name of the corporation.^^ 

§ 1531. — Against Receiver 

An action against a receiver of a corporation should 
be against him in his official capacity. A receiver is not 
entitled to have persons Joined as parties who have no 
interest in the subject matter of the suit. 

A receiver of a corporation may be properly sued 
in his capacity as receiver,^® and where he defends 
in his capacity as such, he cannot claim he was sued 
in a wrong capacity.^® Where, after an action is 
begun against receivers, the corporation is substi¬ 
tuted as sole defendant, the original receivers can¬ 
not be bound by a judgment entered after the court 
has retaken the property of the corporation, reap¬ 
pointed one of the original receivers as receiver, 
and made him a party defendant.^^ 

The receiver may be properly joined in actions 


29. N.Y.—Neallfl v. Amoncan Tube*, 
etc., Co., 44 N.R. 944. 150 N.Y. 42 
—Rabbe v. Aetor Trust Co., 114 
N.Y.S. 131, 61 Mtsc. 650. 

30. Qa.—Moore v. Ripley, 32 S.E. 
647, 106 Oa. 556—-Wallers v. Por¬ 
ter. 59 S 13 452. 3 Oa App. 73 

N Y.—Bien v. Hixby, 41 N.Y.S. 433, 
18 Misc. 415. 

31. Kv.—American Woolen Co. v. 
Bradford Worsted Spinning Co., 
195 .SW. 136, 176 Ky. 740. 

32. U S —Brigham v. Luddington, C. 
C N Y., 4 FCas.No.l,S74. 12 Blatchf. 
237. 

33. Ill.—Iglehart v. Bierce, 36 Ill. 
133. 

34. N.Y.—Ilubbcll v. Merchants’ 
Nat. Bank, 42 Hun 200. 

35. N.Y.—Neal IS v. American Tube, 
etc., Co.. 44 N.E. 944, 150 N.Y. 42. 

Actions and proceedings by and 
against receivers after dissolution 
see infra 9 1766. 

88. Del.—Bush v. Hillman Land Co., 
Ch.. 2 A.2d 133. 

37. N.Y.—Wilson v. Allen, 6 Barb. 

542. 

Ohio.—Sayle v. Guarantee Savings & 
Loan Co.. 26 Ohio Cir.Ct. 603. 

14a C.J. p 1010 note 79. 


Implied sathoTization 

Right to sue in his name may be 
implied from provision clothing re¬ 
ceiver with power to collect debts.— 
De Wolfe v. A., etc., Sprague Mfg. 
Co, 11 R.I. 380. 

33. Conn.—Barber v. International 
Co , 61 A. 857, 74 Conn. 652, 92 Am. 
SR. 246. 

Ind.—Garver v. Kent, 70 Ind 428. 
Md.—Frank v. Morrison, 68 Md. 423. 
14a C.J, p 1010 note 78. 

39. Ind.—Moriarty v. Kent, 71 Ind. 
601—Garver v. Kent, 70 Ind 428 
—Manlove v. Burger, 38 Ind. 211. 
Pa.—Hyneman v. Ruch, 18 Pa.Dist. 
68 . 

Za Massaohusstts 

CD The above rule has been fol¬ 
lowed.—Hayward v. Leeson, 67 N E. 
656, 176 Mass. 310, 49 L.R.A. 725— 
Wilson V. Welch, 31 N.E. 712, 157 
Mass. 77. 

(2) But In some cases, where point 
was not raised, action has been per¬ 
mitted in receiver's name.—Parker v. 
Nickerson, 137 Mass. 487—Farmers’ 
& Mechanics’ Bank v. Jenks, 7 Mete. 
592 

4a Mass.—Wilson v. Welch, 81 N.E. 
712, 157 Mass. 77. 

As to title and right of possession of 
property being in receiver see su¬ 
pra I 1606. 


Meoelvsr duly appointed to take 
charge of property, affairs, and busi¬ 
ness of corporation is proper party 
in whose name suits by or against 
corporation may be conducted.— 
Frankie v. Jackson, C.C.Colo., 30 F 
398—14a C.J. p 1010 note 80. 

Receiver as asaigaee or custodian 

(1) As receiver is assignee, by le¬ 
gal intendment, of property and chos- 
es in action eommltted to him, he 
may sue in his own name.—Wilkin¬ 
son V. Rutherford, 8 A. 507, 49 N.J. 
Law 241. 

(2) In Pennsylvania receiver of 
corporation is mere custodian of its 
property and, not having title by vir¬ 
tue of his appointment as receiver, 
cannot sue in his own name.—Dick v 
Struthers, C.C.Pa., 25 F. 103. 

41. Pa.—Hyneman v. Ruch, 18 Pa. 
Dist. 68. 

14a C.J. p 1010 note 78. 

42. Former trustee 

A trustee of corporation, subse¬ 
quently appointed its receiver, loses 
his powers as trustee on his appoint¬ 
ment and is properly sued in his ca¬ 
pacity as receiver.—Hyde v. Clausin. 
144 P. 60. 82 Wash, 218. 

4a Wash.—Hyde v. Clausin. supra. 
14a C.J. p 1011 note 88. 

44. La.—Lee v. Powell Bros., etc., 

I Co.. 48 So. 134, 122 La. 639. 
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in which he, in his official capacity, has an inter¬ 
est,^ 5 and an order refusing to make him a party 
to a foreclosure action has been held to be errone¬ 
ous.*® A receiver who is sued on a contractual lia¬ 
bility of the corporation is not entitled to have 
joined as defendants, parties who have no contrac¬ 
tual relationship with the plaintiff.*'^ Creditors are 
not indispensable parties to a bill by stockholders 
against the receiver to set aside orders for assess¬ 
ments improperly obtained by the receiver in a pro¬ 
ceeding to which neither creditors nor stockholders 
were parties.*® 

§ 1532. Process 

Service of process on a receiver for a corporation may 
be had by serving him or his agent. 

Under some statutes a receiver is placed on the 
same plane with respect to the service of process as 
the corporation whose property he controls, and he 
may be served in the manner prescribed by law for 
the service of process on the corporation.*® Serv¬ 


ice may be had on a receiver by serving him as the 
principal officer,®® or by serving his agent.®^ 

Service of process on a corporation which is in 
receivership, in an action against the corporation, 
has already been considered in § 1500. 

§ 1533. Pleadings 

To bo oufflclont, pUIntlfT'o pleodingo In an action by 
or against a receiver for a corporation, must state facts 
showing a cause of action, and defendant's pleadings 
must negative such cause of action. 

To be sufficient a bill, complaint, or petition by or 
against a receiver must allege facts sufficient to 
state a cause of action and to show his legal capac¬ 
ity to sue.®2 The receiver’s initial pleadings need 
not allege facts showing the insolvency of the cor¬ 
poration or the existence of claims against it where 
such matters are not essential to the cause of action 
sued on,®® but where such matters are essential to 
the cause of action, they must, of course, be plead¬ 
ed.®* There can be no recovery on a claim not re- 


45. Xft rait for ppeoiflo porfonn- 

aace of corporation's contract, receiv¬ 
er is proper party.—Reed & Fibre 
Products Corporation v. Rosenthal, 
138 A. 665, 153 Md. 601. 

46. N.J.—^Needle v. Perfection Const. 
Co.. 154 A. 878. 108 N.J.Kq. 312. 

47. N.C.—Lamson Co. v. Morehead. 
154 S.K. 60, 199 N.C. 164. 

48. Ill.—Parwell v. Great Western 
Tel. Co.. 44 N.E. 891. 161 III. 622. 

14a C.J. p 1011 note 89. 

49. U.S.—Eddy v. Liafayette, Ind.T., 
16 S.Ct. 1082, 163 U.S. 466, 41 L.. 
Ed. 225. 

Kan.—Peterson v. Baker. 97 P. 373, 
78 Kan. 337. 

N.Y.—Jacobs v. Blair, 142 N.T.S. 897, 
157 App.Div. 601. 

50. Pa.—Wert v. Keim, 2 Pa.Co. 406. 

51. Ga.—Lamb v. McElwaney, 143 
Ga. 490, 86 S.E. 70S 

Kan.—Peterson v. Baker. 97 P. 373, 
78 Kan. 337. 

N.y.—Jacobs V. Blair. 142 N.Y.S. 897, 
157 App.Div. 601. 

Tex—Ponder v. Burris. Civ.App., 244 
S.W. 1116, error dismissed. 

14a C.J. p 1011 note 94. 

52. N.Y.—Burns v. Maguire, 8 N.Y.S. 
2d 313, 255 App.Div. 652. 

14a C.J. p 1011 note 98. 

Allsgations held snflloient 

(1) Generally. 

U.S.—Ripperger v. Allyn, D.C.N.Y., 

25 F.Supp. 664. 

La.—Winn v. Veal-Winn Co.'s Re¬ 
ceiver. 184 So. 264, 16 La.App. 323. 
N.Y.—Wood v. Stoneham, 201 N.Y.S. 

483. 206 App.Div. 507. 

Tex.—Mathis v. Fridham, 20 S.W. 
1015, 1 Tez.Clv.App. 68. 


Wash.—Childs v. Blethen. 82 P. 406, 

40 Wash. 340. 

14a C.J. p 1011 note 98 [b]. 

(2) To establish prima facie cause 
of action.—^Wigrton v. Kenney, 64 N. 
Y.S. 924, 61 App.Dlv. 216. 

(3) To state cause of action in ac¬ 
counting.—Forcum v. Symmes, 143 
So. 630, 106 Fla. 510. 

(4) To show actual intent to de¬ 
fraud.—Saypol v. Wolf, 1 N.Y.S.2d 
199, 165 Misc. 617. 

AUegatioBS held insnSioleBt to 
state cause of action.—Wood v. Se¬ 
curity Transfer & Registrar Co., 200 
N.Y.S. 146, 205 App.Div. 635. 

Action against assignee 

A receiver appointed to replace as¬ 
signee for benefit of creditors need 
not allege, in action to compel as¬ 
signee to pay over corporate assets 
in compliance with court order, that 
creditor who petitioned for his ap¬ 
pointment as receiver had consented 
to assignment, proved his claim, or 
made demand on assignee for pay¬ 
ment of such claim.—American 
Bonding Co. v. Williams, 131 S.W. 
662, 62 Tex.Clv.App. 319. 

rrandnlsnt praotless 

A receiver appointed pursuant to 
Martin Act with consent of corpora¬ 
tion to take title to assets of corpo¬ 
ration derived through fraudulent 
practices in sale of securities must 
allege that cause of action which he 
seeks to maintain relates to such 
fraudulent practices in order tb es¬ 
tablish his capacity to sue as receiv¬ 
er.—Burns v. Maguire, 8 N.Y.S.2d 
313, 265 App.Div. 552. 

In action for amount dns under 
contract, facts showing full perform¬ 
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ance by complainant, demand for 
payment, and default by corporation 
should be alleged.—Quinc v. Paloma 
Brick Co., La.App., 151 So. 253. 
Bsoovery of prsfsrsnee 

In action against officer to cancel 
mortgage on grounds of preference, 
complaint must allege that such of¬ 
ficer was director, where only prefer¬ 
ence to director is prohibited.—Trav¬ 
is V. Porter, 158 N.E. 234, 86 Ind.App. 
369. 

53. Snoh matters need not be plead, 
ed in 

(1) Action to foreclose mortgage.— 
Hatfield v. Cummings, 50 N.E. 817, 63 
N.E. 231, 152 Ind. 280. 

(2) Action against officers for mis¬ 
management.—Coddington v. Cana- 
day, 61 N.E. 667, 157 Ind. 243. 

(3) Bill to determine who are 
stockholders.—McMaster v. Drew, 62 
A. 569, 70 N.J.Eq. 6. 

14a C.J. p 1011 notes 2, 3. 

54. Action to recover dividends paid 
from capital 

(1) Allegations of Insolvcmcy are 
held sufficient.—^United Light & Pow¬ 
er Co. v. Grand Rapids Trust Co., 

C. C.A.Mich.. 85 F.2d 331, affirming, 

D. C., Guaranty Trust Co. of New 
York V. Grand Rapids. G. H. & M. 
Ry. Co., 7 F.Supp. 511, certiorari de¬ 
nied in part United Light & Power 
Co. V. Grand Rapids Trust Co., 67 
S.Ct. 118, 299 U.S. 691. 81 L.Ed. 436, 
certiorari granted in part Grand Rap¬ 
ids Trust Co. V. United Light & Pow¬ 
er Co.. 67 S.Ct. 119, 299 U.S. *393, 81 
L.Ed. 393, certiorari dismissed 67 S. 
Ct. 312, 299 U.S. 618, 81 L.Ed. 466. 

(2) Receiver's complaint to recov¬ 
er from stockholder of insolvent cor¬ 
poration dividends paid from capital 
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ferred to in the pleading.6<B» Indet)endent causes of 
action should be separately stated and numbered.^^ 

On the other hand, defendant’s pleadings, in an 
action of this character, to be sufficient must state 
facts negativing the cause of action stated in plain¬ 
tiff’s pleadings.B*^ Where a stockholder in a corpo¬ 
ration applies to the receivers and requests them to 
set up, by way of answer to a bill filed by a trustee 
for the sale of certificates pledged by the corpora¬ 
tion, certain facts which he alleges on information 
and belief, and the receivers aver that they have 
inquired into such alleged facts and have found 
them without foundation, the court will not require 
the receivers to make answer of such matters.®* 

Demurrer; motion to dismiss, A demurrer to 
plaintiff’s pleadings, in an action of this character, 
will be overruled if, on any view of the facts plead¬ 
ed, a cause of action is stated.®* Mere difficulties 


in establishing the cause of action stated in the 
pleadings are not before the court when consid¬ 
ering a demurrer.®® Matters of defense should be 
raised by answer rather than by motion to dis- 
miss.®l 

§ 1534. Evidence 

The general rulee of evidence In civil actions apply. 

As in other civil actions, in an action by or 
against the receiver of a corporation, plaintiff has 
the burden of proving the cause of action alleged,®* 
and defendant has the burden of establishing any 
affirmative defense raised by him.®* Following the 
usual rules of evidence in civil actions, evidence to 
be admissible in an action of this character must 
be competent, relevent, and material;®® and to sus¬ 
tain his case, the party having the burden of proof 
must prove it by a fair preponderance of the evi- 


muRt allegre order flxina pro rata lia¬ 
bility of stockholders after notice 
and opportunity to contest claims 
agrainst corporation.—Gaunce v. Scho- 
der, 261 P. .^93. 146 Wash. 604. 

65. U.S.—Guaranty Trust Co. of 
New York v. Grand Rapids, G. H. 
& M. Ry. Co., DC.Mich., 7 F Supp. 
611. affirmed. C.C.A.. United Lljrht 
A Power Co. v. Grand Rapids Trust 
Co., 85 F.2d 331, certiorari denied ! 
In part 57 S Ct. 118. 299 U.S. 691. 
81 L.Ed. 436, certiorari irrantod in 
part Grand Rapids Trust Co. v. 
United Llf^ht & Power Co., 57 S.Ct. 
119, 299 U.S. 534, 81 L.Ed. 393, cer¬ 
tiorari dismissed 67 S.Ct. 312, 299 
U.S. 618, 81 L..Ed. 456. 

66 . N.T.—Schultze v. Manufacturers' 
Trust Co.. 274 N.T.S. 764, 242 App., 
Div. 262. 

57. Kan.—Clark v. Iiayman. 62 F.2d 
897. 144 Kan. 711. 

Pa.—John Deere Plow Co. v. Hershey. 

134 A. 490. 287 Pa. 92. 

Allegations held snAoient 
Ohio.—Knight v. Burns, 154 N.B. 345, 
22 Ohio App. 482. 

Pa.—Schmitt v. Dietterle, 70 Pa.Su- 
per. 238. 

14a C.J. p 1011 note 4. 

Averment of insolvenoy 

Where receiver bases his claim of 
title to property sought to be re¬ 
plevied on fact of his appointment 
as receiver of Insolvent corpora¬ 
tion, averment of insolvency is neces¬ 
sary in his affidavit of defense, in ab¬ 
sence of such averment in statement 
of claim; an averment that he was 
appointed receiver is insufficient to 
show Insolvency.—John Deere Plow 
Co. V. Hershey. 134 A. 490, 287 Pa. 
92. 

5a U.8.—X^and Title A Trust Co. v. 
Asphalt Co. of America. C.C.N.J., 


121 F. 192, appeal dismissed 127 
P. 1, 62 C.C.A. 23. 

59. Md.—Standard Founders v. Oliv¬ 
er, 178 A. 223, 168 Md. 317. 

Minn.—Stevens v. Tilden. 142 N.W, 
315, 122 Minn. 250. followed In 
Stevens v. Dore-Redpath Co., 142 
N.W. 316, 122 Minn. 528. 
oa Md.—Standard Founders v. Oliv¬ 
er. 178 A. 223, 168 Md. 317. 

61. N.T.—Schultze v. Manufacturers' 
Trust Co., 274 N.Y.S. 764, 242 App. 
Div. 262. 

69. U.S.—Sweet v. Lang, D.C.Mlnn., 
14 F.2d 768, affirmed, C.C.A., 14 F. 
2d 762. 

Plaintilf held to have hnrdea of prov¬ 
ing 

(1) That funds sought to be recov¬ 
ered from receiver were held In trust 
by him.—Vogt v. General Necessities 
Corporation. 247 N.W. 707, 262 Mich. 
409. 

(2) That Insurer from whom re¬ 
ceiver sought to recover premiums 
paid had knowledge or notice of cor- 

I poration's insolvency when payments 
were made.—Oliver v. Northwestern 
Mut. Life Ins. Co., D.C.Pa.. 2 F.Supp. 
266, affirmed, C.C.-A., 66 F.2d 660. 

(3) In suit by stockholders to re¬ 
cover money paid to receiver, that 
there were no subsequent creditors. 
—Peterson v. Darelius, 210 N.W. 38, 
168 Minn. 365. 

Oronayds of appointment 
If receiver wants status of receiv¬ 
er appointed on ground of insolvency, 
he must show he was appointed on 
that ground.—Shuey v. Holmes, 64 P. 
540, 80 Wash. 13. 

63. Defendant haa burden of prov¬ 
ing 

(1) Insolvency of corporation at 
time it executed notes sued on.—Neal 
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V. Montborne Lumber Co., 18 P.2d 
8. 171 Wash. 290. 

(2) Insolvency of corporation at 
time Judgment was recovered against 
it.—Roselle Park Trust Co. v. Lois- 
eaux, 168 A. 408, 114 N.J.Eq. 257. 

(3) Validity of deeds to corporate 
officers sought to be set aside.— 
Fleming v. Reinhardt. 280 P. 9, 153 
Wash. 626. 

(4) The fact that note executed by 
corporate officer was obligation of 
corporation.—Roney v. Peyton, La. 
App., 159 So. 469, amended 160 So. 
131. 

(5) That plaintiff agreed to relin¬ 
quish privilege alleged to exist on 
corporate goods.—^Winn v. Veal-Winn 
Co.’s Receiver, 134 So. 264. 16 La.App. 
323. 

(6) That receipt of corporate as¬ 
sets was in payment of valid debt. 
—People’s State Dank v. Kelly, 136 
N.B. 30. 78 Ind.App. 418. 

(7) That payments made to de¬ 
fendant bank by insolvent corpora¬ 
tion were made from funds received 
by corporation as collecting agent 
for bank.—Jensen v. American Bank 
of Spokane. 288 P. 660, 157 Wash. 
240. 

(8) That property received from 
insolvent corporation by creditor was 
not such undue proportion of cor¬ 
poration’s property as to create a 
preference in favor of creditor.— 
Lung V. Washington Grocery Co., 
218 P. 207. 126 Wash. 406, affirmed 
222 P. 902, 126 Wash. 406. 

64L La.—Lancaster v. Tri-State 

Transit Co. of Louisiana, 161 So. 

821, 182 La. 185. 

114a C.J. p 1011 note 7. 
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dence.^^ Due consideration and weight should be 
given to evidence properly adduced in an action by 
or against a corporate receiver.^® Inference must 
yield to positive facts and positive testimony;*^ 
and, where equal credibility may be given to the 
testimony of two witnesses, greater weight should 
be attached to the testimony of the one which is 
the more positive.®® 

§ 1535. Trial and Judgment 

The rules of trial and Judgment In civil aetlona gen* 
erally apply to actions by and against receivers of cor¬ 
porations. 

The usual rules as to trials in civil actions applies 
to actions by or against a receiver of a corpora¬ 
tion.®® In an action against individuals as receiv¬ 


ers of a corporation, a judgment against the corpo¬ 
ration and the individuals as receivers is irregular 
and should be amended so as to stand against the 
individuals as receivers of the corporation to be 
satisfied out of the assets of the corporation in the 
receivers' possession.^® Actions against the receiv¬ 
er of a corporation arc in law actions against the 
receivership, or the funds in the hands of the re¬ 
ceiver, and judgments against him as receiver are 
payable only from the funds in his hands or those 
that may remain subject to the jurisdiction and di¬ 
rection of the court that appointed him.7i Where 
the corporation is joined as a party in an action 
against its receiver and the facts disclosed at the 
trial show liability on the receiver alone, a general 
verdict in favor of plaintiff is sufficient on which to 
enter a judgment against the receiver.^® 


6B. avlde&ee held gufloient 

(1) Genorally. 

U.S.—Pacific Western Oil Co. v. Mc¬ 
Duffie, C.C.A.Cal., C9 F.2d 208, cer¬ 
tiorari denied 66 S.Ct. 79, 293 U.S. 
668, 79 Li.Ed. 667—Guaranty Trust 
Co. of New« York v. Grand Rapids. 
G. H. & M. Ry. Co., D.C.Mich.. 7 
F.Supp. 611, affirmed, C.C.A., Unit¬ 
ed Light & Power Co. v. Grand 
Rapids Trust Co., 85 F.2d 331, cer¬ 
tiorari denied in part 87 S.Ct. 118. 
299 U.S. 691, 81 L.Ed. 436. certio¬ 
rari granted in part Grand Rapids 
Trust Co, V. United Light A Pow¬ 
er Co.. 67 S.Ct. 119. 299 U.S. 634, 
81 L.Ed. 393, certiorari dismissed 
67 S.Ct. 312, 299 U.S. 618, 81 L.Ed. 
456. 

D.C.—Quinn v. Baldwin. 75 F.2d 652, 
64 APP.D.C. 133. 

La.—Lancaster v. Tri-State Transit 
Co. of Louisiana, 161 So. 321, 182 
La. 186—Roney v. Peyton, App., 
159 So. 469. amended 160 So. 131. 
Pa.—^Allen v. Marshall, 144 A. 77, 
294 Pa. 185. 

Wash.—Neal v. Montbome Lumber 
Co.. 18 P.2d 8, 171 Wash. 290. 

14a C.J. p 1011 note 8 [a]. 

(2) To show good faith. 

D.C.—Quinn v. Baldwin, 76 F.2d 652, 
64 APP.D.C. 133. 

Or.-<-Guthrie v. Frank, 42 P.2d 913. 
149 Or. 668. 

(3) To show fraud.^Stubbs v. 
Wright, 13 S.W.2d 612, 178 Ark. 1200. 

(4) To show that transfer of cor¬ 
porate property was in violation of 
statute.—Potter v. Emerson-Steuben 
Corporation, 288 N.Y.S. 170, 248 App. 
Div. 630. 

(5) To show that assignee of mort¬ 
gages was entitled to retain them 
as security for corporate debt.—Ro¬ 
selle Park Trust Co. v. Loiseaux, 168 
A. 408, 114 N.J.Ea. 257. 


Bvldenes held liumlftoleBt 

(1) Generally. 

U.S.—Jackman v. Newbold, C.C.A. 
Kan:, 28 F.2d 107, 62 A.L.R. 729— 
Guaranty Trust Co. of New York 
V. Grand Rapids, G. H. & M. Ry. 
Co.. D.C.Mich., 7 F.Supp. 611. af¬ 
firmed, C.C.A., United Light A Pow¬ 
er Co. V. Grand Rapids Trust Co.. 
85 F.2d 331, certiorari denied in 
part 57 S.Ct. 118, 299 U.S. 591, 81 
LEd. 436, certiorari granted in 
part Grand Rapids Trust Co. v. 
United Light A Power Co., 67 S- 
Ct. 119, 299 U.S. 534, 81 L.Ed. 393. 
certiorari dismissed 57 S.Ct. 312. 
299 U.S. 618, 81 L.Ed. 456—Dold 
Packing Co. v. Doermann, C.C.A. 
Neb., 293 F. 315. 

Mich.—Vogt V. General Necessities 
Corporation, 247 N.W. 707, 262 
Mich. 409. 

N.J.—Shocnthal v. New Jersey Gar¬ 
dens Co., Ch., 103 A. 415. 

Wash.—Jensen v. American Bank of 
^pokane, 288 P. 660, 157 Wash. 240. 

(2) To show that stock was or 
was not sold to corporation.—Shu- 
ford V. Scruggs, 161 S.E. 315, 201 N. 
C. 685—Shuford v. Brown, 158 S.E. 
698, 201 N.C. 17—14a C.J. p 1011 note 
8 CbJ. 

(3) To show f^aud.—Burrage v. 
Smith, C.C.A.Ga., Id F.2d 515. 

<4) To show that corporate assets 
were wrongfully diverted.—Guthrie 
y. Frank. 42 P.2d 913, 149 Or. 658. 

9A Determimatiom Ib light of sxigt- 

Ing OOBdltlOBS 

Whether transaction constituted 
wrongful diversion of corporate as¬ 
sets. as alleged by Judgment credi¬ 
tor of corporation subsequently be¬ 
coming Insolvent, must be determin¬ 
ed in light of conditions existing at 
the time.—Guthrie v. Frank, 42 P.2d 
913, 149 Or. 658. 

2b dotogmlBlBg yalBo of public util¬ 
ity in suit by receiver thereof to re¬ 
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cover dividends paid holding compa¬ 
ny, court should consider history of 
net earnings, present earning ca¬ 
pacity, probable future earnings, and 
depreciation, including depreciation 
due to obsolescence of entire plant.— 
Guaranty Trust Co. of New York v. 
Grand Rapids, G. H. A M. Ry. Co., 
D.C.Mich., 7 F.Supp. 611, affirmed, C. 
C.A., United Light & Power Co. v. 
Grand Rapids Trust Co., 85 F.2d 
331, certiorari denied in part 57 
S.Ct. 118, 299 U.S. 691, 81 L.Ed. 
436, certiorari granted in part Grand 
Rapids Trust Co. v. United Light 
A Power Co., 67 S.Ct. 119, 299 U. 
S. 634, 81 L.Ed. 393, certiorari dis¬ 
missed 67 S.Ct. 812, 299 U.S. 618, 81 
L.Ed. 456. 

•7- La.—Roney v. Peyton, App., 169 
So. 469, amended 160 So. 131. 

58), La.—Winn v. Voal-Winn Co.'s 
Receiver, 134 So. 264, 16 La.App 
323. 

89. DlrectloB of verdiot where there 
is no triable question of fact is prop¬ 
er.—Porter v. Browns Valley State 
Bank, 169 N.W. 231, 41 S.D. 132. 

Bnnunary judgment will not be al¬ 
lowed receiver where triable issues 
are raised.—Trcacy v. Melrose Pa¬ 
per Stock Co. 199 N.E. 40, 269 N.Y. 
155, reversing 276 N.Y.S. 1016, 243 
App.Div. 514. 

70u Mo.—Proctor v. Missouri, etc., 
R. Co., 42 Mo.App. 124. 

14a C.J. p 1012 note 9. 

71. Ind.—Martin v. Forrey, 193 N.E. 

679, 100 Ind.App. 871. 

Mo.—State ex rel. Bromschwig v. 
Hartman, 800 S.W. 1054, 221 Mo. 
215. 

Pa.—Commonwealth v. Hunk, 26 Pa. 
236. 

78. Kan.—^Union Pac. R. Co. v. 
Smith, 68 P. 102, 59 Kan. 80. 
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§ 1536. Who Entitled to Prove Claims. 

Only corporate creditors, Including, In a proper caae* 
officers and stockholders of the corporation may, unless 
estopped by their conduct, prove claims against the as¬ 
sets of the corporation. 

Only persons who are creditors of an insolvent 
corporation are entitled to prove claims against it.^^ 
A creditor is not precluded from proving a claim 
because he procured the receivership,*^^ nor can a 
creditor be deprived of his right to prove a bona 
fide claim by reason of the fact that he has through 
fraud received a profit from the company to which 
he was not entitled.^® However, a creditor w’ho 
has secretly or unfairly obtained something of val¬ 
ue from a debtor to the estate cannot participate in 
the distribution unless he gives up what he has so 
obtained.*^® So, although the fact that creditors 
have succeeded in excluding other creditors from 
participating in insolvency proceedings in a foreign 
state will not estop them from claiming the right to 
share in the distribution of assets in proceedings 
instituted in the state in which the corporation was 
organired,'^'^ the court may exclude them from shar¬ 
ing in such assets unless they pay into court the as¬ 
sets already received by them.*^® 


Officers of corporation. Corporate officers may 
of course claim for bona fide loans to the corpora- 
tion,79 and, if they have performed services clear¬ 
ly outside their normal duties under the understand¬ 
ing that they were to receive additional compensa¬ 
tion therefor, they are entitled to prove claims for 
the value of such services.*® An officer's consent 
to the appointment of the receiver does not estop 
him from enforcing hi^ claim for breach of contract 
of employment with the corporation.*^ Also, an 
officer who has wrongfully loaned trust funds to 
the corporation may recover his pro rata part in the 
distribution of its assets as against the objection 
that he and the corporation were in pari delicto.*^ 
Although officers issuing financial statements omit¬ 
ting mention of their claims may be equitably es¬ 
topped to prove them where such statements have 
been relied on by other creditors,** an officer may 
not be estopped to assert a claim by reason of his 
issuance of a corporate financial statement where 
it is not shown that such statement was issued to the 
creditors or was intended to influence them in ex¬ 
tending credit;*^ nor is a denial of his claim war¬ 
ranted by the fact that he unauthorizedly permitted 


73. XT S.—Conklin v. XI. S. Shipbuild¬ 
ing Co. CC.N J. 143 F 631. 

MnsH—Allen v. Ilcrrick, 15 Cray 274. 

X& insolvency proceeding’s generally 

see C.J S. lill*^ Insolvency S 14, 
aUso 32 C.J. i> 877 note 74-p 178 
note 84. 

Who are creditors 

(1) Where <*or|)oration acting a.s 
sales agent for stock of insurance 
company failed to pay proceeds 
thereof over to such company, and 
thereafter bi'came insolvent, insur¬ 
ance company was held a creditor en¬ 
titled to par(icli>ate in di.Ktribution 
of its assets—M>'Ginni8 v. Corpora¬ 
tion Funding & Finance Co., D.C.Pa., 
8 P2d 532. 

(2) Other claimants held creditors 
sec 11a C.J. p 1015 note 57 [a]. 
Claimants held not ereditors 

XJ.S.—lluzel Atlas Glass Co. v. Van 
D.vk & lleeves, C C A.N Y., 8 P.2d 
716. affirming, DC., 299 F. 879. and 
certiorari domed Van Dyk v. 
Young, 46 S.Ct. 26, 269 U.S. 670, 70 
L.Ed. 417. 

14a C.J. p 1015 note 67 [b]. 

Healings between related corpora¬ 
tions 

(1) Subsidiary is not a creditor of 
its parent company for balance 
shown on books showing apparent 
sales to deceive third persons and 
intending no liability as between the 
two corporations.—^New York Trust 


Co. V. Island Oil & Transport Corpo¬ 
ration, C.C.A.N.Y.. 34 F2d 665. 

(2) Assets of one subsidiary corpo¬ 
ration in receivership are not liable 
for compensation award against an¬ 
other subsidiary.—^West Virginia 
Rail Co. V. Jewett Bigelow & Brooks 
Coal Co., D.C.Ky.. 26 P 2d 503. 

(3) Where one corporation con¬ 
ducts Its own business through the 
instrumentality of another and its 
name, the capital invested therein by 
the former cannot be treated as a 
loan to the latter for which It can 
claim as a creditor.—S. G V. Co of 
Delaware v. S. G. V. Co of Pennsyl¬ 
vania, 107 A. 721, 264 Pa. 265. 

(4) However, a corporation’s ad¬ 
vances to a ne-w corporation formed 
to exploit patents under contracts 
with the former corporation may con¬ 
stitute it a creditor for such ad¬ 
vances where they were regarded by 
both parties as debts and not as in¬ 
vestments, and it could prove a claim 
for the balance due it.—^Duffy v. Trei- 
de, C.C.A,Md.. 76 F.2d 17. 

Federal govemmeat 

The court may not require the gov¬ 
ernment, as a condition to either the 
Aling or the allowance of its claim 
for taxes, to submit a proposition of 
settlement.—Reinecke v. General 
Combustion Co., 237 Ill.App. 404. 

74. Md.—Central Trust Co. of Mary- 
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land V. America Foundry St Mfg. 
Co . 141 A. Ill, 154 Md. 447. 

75. Conn.—^Waterman’s App., 26 
Conn. 96. 

Va.—Jordan v. Annex Corp., 64 S.E 
1050, 109 Va. e2l>. 17 Ann.Cas. 267. 
14a C J. p 101$ note 58. 

76. Mo.—Miller v. Kansas City 
Brick & Stone Co., 191 S W. 1092, 
195 Mo.App. 357. 

77. Tex.—Lake Charles Nat Bank v. 
J. I. Campbell Co., 122 S.W. 601, 
57 Tex Civ App. 362. 

78k N.J.—Baiz v. C. & L. V. R. A 
Improvement Co., 101 A. 395, 87 N. 
J.Eq. 438 

14a C.J. p 1016 note 61, p 1037 note 
79. 

79. Wash.—H. E. Bnggs A Co. v 
Harper Clay Products Co., 272 P 
962. 150 Wash. 236. 

80l W^ash.—Pratt v. Wilcox, 203 P 
949. 118 Wash. 336. 

81. U.S.—Prlmos Chemical Co. v 
Fulton Steel Corporation, D.C N.Y.. 
266 F. 937. 

82. N.C.—Costner v. Piedmont Cot¬ 
ton Mills Co., 71 S.E. 85, 165 N.C. 
128, 130. 

14a C.J. p 1016 note 69. 

83. Md.—Benson v. Borden, 198 A. 
419. 

84. Wash.—W. E. Dooley A Co. v. 
Seattle Electrical Supply Co., 248 
P. 373, 140 Wash. 227. 
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stockholders to surrender stock and returned their 
notes to them.®® 

Stockholders of corporation, A stockholder of a 
corporation is not precluded from claiming as a 
creditor for loans made to the corporation in good 
faith, or for salary as an employee.®® Further, 
stockholders who took stock with knowledge of ir¬ 
regularities in the issuing thereof, and who extend¬ 
ed credit to the corporation, are not because of their 
knowledge estopped from presenting their claims.®^ 
On the other hand, as a general rule, a preferred 
stockholder is not a creditor of the corporation enti¬ 
tled to prove a claim for the value of his stock, not¬ 
withstanding the stock is redeemable and bears no 
voting rights, and dividends thereon are guaran¬ 
teed.®® Also, a creditor who surrenders the indebt¬ 
edness under a contract by which he accepts stock 
becomes a stockholder, and not a creditor entitled to 
claim for the amount of the original indebtedness.®® 
A stockholder cannot through contract for the sale 
of his stock to the corporation cease to be a stock¬ 
holder and become entitled to prove a claim as a 
creditor to the detriment of other creditors;®® nor 
is a stockholder whose purchase of stock was in¬ 
duced by fraud entitled to rescind and claim as a 
creditor after the appointment of the receiver.®^ It 


has been held, however, that a person whose sub¬ 
scription to stock has been rescinded or canceled 
before insolvency,®® or who on insolvency secures 
a decree of rescission of his subscription for fraud 
in a suit to which the receiver is a party,®® or whose 
subscription is invalid because the stock issue was 
unauthorized,®^ is a creditor entitled to file claim 
for the amount paid for the stock. 

§ 1537. What Claims May Be I^roved 

A claim to bo provable mutt be one on which the 
corporation It legally bound. Generally unmatured claimt 
may be proved If they are fixed obligatlont and may be 
liquidated or made certain before the doting date of 
presenting claimt or before distribution, but contingent 
claimt are ordinarily not provable. 

In the absence of statutes regulating the prova¬ 
bility of claims a court of equity in formulating the 
rules as to the claims which shall take in the distri¬ 
bution of the estate of a corporation must make 
rules which are practicable as well as equitable giv¬ 
ing due consideration to the substantial right of all 
creditors to share in the debtor’s property and to 
the necessity for expeditious administration.®® Pri¬ 
marily a claim to be provable against the assets of 
the corporation must be one on which the corpora¬ 
tion or its representative is legally bound.®® A cred- 


86. Wash.—W. E. Dooley & Co. v. 
Seattle Electrical Supply Co., su¬ 
pra. 

80. R.I.—^Vennerbeck & Clase Co. v. 
Juererens Jewelry Co., 164 A. 609. 
63 R.I. 135. 

Bole stockholder 

Corporation directors' failure to 
take action by vote on records re- 
spectlnsr sole stockholder's salary as 
manairer of corporation and loans 
to corporation did not affect validity 
of his claims therefor.—Vennerbeck 
& Clase Co. v. Juergens Jewelry Co., 
supra. 

87. Del.—^John W. Cooney Co. v. Ar¬ 
lington Hotel Co., Ch., 101 A. 879. 

88L U.S.—^Hazel Atlas Glass Co. v. 
Van Dyk & Reeves, C.C.A.N.Y., 8 
F.2d 716, affirming, D.C., 299 F. 
879, and certiorari denied Van Dyk 
V. Young. 46 S.Ct. 26. 269 U.S. 570, 
70 L.Ed. 417. 

As stockholder and not creditor gen¬ 
erally see supra | 228. 

88L U.S.—Hazel Atlas Glass Co. v. 

Van Dyk & Reeves, D.C.N.Y., 299 
F. 879, affirmed, C.C.A., 8 F.2d 716. 
14a C.J. p 1016 note 67 [b] (2). 
Btock Bsver issued 

One consenting to take stock in 
payment for services rendered for 
the corporation cannot claim as a 
creditor for the value of such serv¬ 
ices notwithstanding the stock was 
tiever issued to him.—Quine v. Palo- 
ma Brick Co., IjatApp., 161 So. 263. 


9G U.S.—Matthews Bros, v, Pullen, 
C.C.A.Mass., 268 F. 827. 

N.J.—Bayne v. Coming Egg Farm, 
Ch., Ill A. 289. 

91. U.S.—Bank of North America v. 
Pennsylvania Oil Reftning Co., D. 
C.Pa., 216 F. 377. 

14a C.J. p 1015 note 67 [b] (4). 

98. Iowa.—In re Selway Steel Post 
St Fence Co., 232 N.W. 831, 211 
Iowa 89—Lex v. Selway Steel Cor¬ 
poration, 206 N.W. 686, 203 Iowa 
792. 

93. Iowa.—Independent Van & Stor¬ 
age Co. V. Iowa Mercantile Co., 
179 N.W. 167, 189 Iowa 874. 

94b Mo.—Nichols v. Stephens, 32 Mo. 
App. 330—Schierenberg v. Ste¬ 
phens, 32 Mo.App. 314. 

95. U.S.—Dickinson v. Universal 
Service Stations, C.C.A.Cal., 100 F. 
2d 763—Pennsylvania Steel Co. v. 
New York City R. Co., N.Y., 198 F. 
721, 117 C.C.A. 603. 

Claims provable iu: 

Assignments for benefit of credi¬ 
tors generally see Assignments 
for Benefit of Creditors 9 310. 
Bankruptcy proceedings generally 
see Bankruptcy 99 390-419. 
Insolvency proceedings generally 
see C.J.S. title Insolvency 9 14> 
also 32 C.J. p 878 note 86-p 882 
note 6. 

Receivership proceedings general¬ 
ly see C.J.S. title Receivers 19 
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266-267, also 53 C.J. p 230 note 
24-p 234 note 12. 

96. Ala.—McGregor v. Alabama 

Bank. 110 So. 468, 215 Ala. 307. 
Del.—In re Receivership of Lightwell 
Steel Sash Co., 105 A. 376, 12 Del. 
Ch. 60. 

14a C.J. p 1012 note 16. 

Particular claims held provable 

(1) Generally. 

Iowa.—Lex v. Selway Steel Corpora¬ 
tion, 206 N.W. 586, 203 Iowa 792. 
N.J.—Nelkin v. Carencon, Inc., 163 
A. 702, 108 N.J.Eq. 42. 

Pa.—Miller v. South Hills Lumbe.r 
& Supply Co., 6 A.2d 92, 334 Pa. 
29,3. 

(2) Note and mortgage of unregis¬ 
tered foreign corporation was held 
valid claim against receiver of do¬ 
mestic corporation, assignee, which 
agreed to pay former's debts.—Flynn 
v. Elngineered Radio Co., 19 Ohio App. 
495. 

(3) Where corporation, acting as 
sales agent for stock of insurance 
company, failed to pay proceeds of 
such stock over to such company and 
thereafter became insolvent, insur¬ 
ance company was held entitled to 
share in distribution of corporation's 
assets for the amount so diverted.— 
McGinnis v. Corporation Funding ft 
Finance Co., D.C.Pa., 8 F.2d 632. 

(4) Trustee's claim for reasonable 
expenditures in good faith to pre¬ 
serve trust property should be allow- 
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itor is not deprived of his right to submit a claim 
as preferred by the fact that he also has an alter¬ 
nate remedy inadequate to provide the relief to 
which he is entitled.®^ 

Maturity, contingency, and certainty of claims. 
Claims which at the commencement of proceedings 
furnish a present cause of action are of course 
provable.®® Further, while it has been said that 
^'claims not yet due have no standing in court/*®® it 
is held that the fact that a claim had not matured 
before the commencement of the proceedings does 
not of itself constitute a ground for its disallow- 
anle.i Claims of this character which are certain 


but unliquidated may be proved where they mature 
and become direct obligations before the date fixed 
for the concluding the hearing of claims,® or before 
any order of distribution is made;® no inconveni¬ 
ence or delay will accrue from the operation of this 
rule> However, claims which have not matured 
and in respect of which there has been no default 
in payment of interest, or of any other kind, and 
which have not become direct obligations of the 
corporation, cannot be proved since they are purely 
contingent.® So no claim can be made for unac¬ 
crued rent under a lease since it is considered that 
the covenant to pay rent does not create a debt un¬ 
til the time stipulated for payment has arrived.® 


ed by corporation recelvera, althoufifh 
cotrusleea did not authorize expen¬ 
ditures.—Meadows v. Cheshire. C.C.A. 
N.C., 58 P.2d 628. 

(6) Where receivers under author¬ 
ity oi court had been operatinff in¬ 
dustrial corporation, claims agrainat 
receivers for labor and supplies 
should be provided for on sale of j 
entire corporate plant as aoing con- | 
cern.—Montgomery St Crawford v. 
Arcadia Mills. 176 S.E. 689. 173 S.C. 
46*. 

Vartionlar claims held not provable 

(1) Oonerally.—In re Rooeivershlp 
of Lightwell Steel Sash Co., 105 A. 
876. 12 Del Ch. 69—14a C.J. p 1012 
note 15 [a]. 

(2) Ultra vires transactions of a 
corporation with a broker whereby 
corporate funds are devoted to stock 
market speculation do not entitle the 
broker to prove a claim therefor 
against the corporation’s receiver.— 
Savage v. Monarch Realty Corpora¬ 
tion, C.C.A.Okl. 64 F.2d 650. 

(3) Where directors of lessee cor¬ 
poration paid lessors a certain 
amount to relieve themselves as sure¬ 
ties under the terms of the lease aft¬ 
er the corporation had become In- 
soivent they were not entitled to 
claim for the amount so paid since 
the pavment was not a loan to the 
company, and did not benefit the com¬ 
pany. it having already ceased to 
function.—Gantenbein v. Bowles, 203 
P. 614. 103 Or. 277. 

97. US.—Harvey Brokerage Co. v. 

Ambassador Hotel Corporation, D. 

C.N.Y., 67 F.2d 727. 
ga Wash.—J. B. Berkhelmer Mfg. 

Co. v. American Wood Pipe Co., 34 

P.2d 351, 178 Wash. 98. 

14a C.J. p 1012 note 16. 

Broaoli of ccmtraot by oorporatioa 

prior to prooesdlags 
Ark.—Alf Bennett Lumber Co. v. 

Walnut Lake Cypress Co., 151 S.W. 

275, 106 Ark. 421. 

9a U.S.—Qay Co. v. QittingB. Va., 

53 F. 46. 3 C.C.A. 422. 

14a C.J. p 1012 note 17. 


1. U.S.—Dickinson v. Universal 

Service Stations. C.C.A.Cal., lOO F. 
2d 753—^Pintsch Compressing Co. 
v. Buffalo Gas Co.. C.C.A.N.Y., 280 
F. 830—^New York Security, etc., 
Co. V. Lombard Inv. Co., C.C.Mo.. 
73 F. 637. 

14a C.J. p 1012 note 18. 

Olassifleation of olaims 

“The courts, generally, have at¬ 
tempted to establish a formula by 
which claims in receivership are to 
be classifled. Under the formula 
generally adopted, claims are divid¬ 
ed into three classes: (1) Those 
which at the commencement of the 
proceedings furnish a present cause 
of action; (2) those which at the 
commencement of -the proceedings 
are certain but are not matured, or, 
in other words, are unliquidated; 
and (3) those which are contingent, j 
Claims of the first and second class ‘ 
are uniformly held to be provable; 
those of the third are not.”—J. B. 
Berkhelmer Mfg. Co. v. American 
Wood Pipe Co., 34 P.2d 361, 363, 178 i 
Wash. 98. 

9. Mo.—State ex rel. Hyde v. Pal- 
kenhelmer, 274 S.W. 722, 309 Mo. 
381. 

3. U.S.—^Wm. Fflene's Sons Co. v. 
Weed, Mass., 38 S.Ct. 211, 245 U. 
S. 697, 62 L.Kd. 497, reversing 230 
F. 31, 144 C.C.A. 329—Pintsch Com¬ 
pressing Co. V. Buffalo Gas Co., 
C.C.A.N.Y.. 280 F. 830. 

I4a C.J. p 1012 note 19. 

Bxsoutozy oontraots 

(1) In those Jurisdictions in which 
insolvency does not discharge an ex¬ 
ecutory contract, those who suffer 
from breaches of contract are enti¬ 
tled to share In the distribution of 
assets, even though the breach and 
consequent damage follow the insol¬ 
vency, as long as the amount of 
damage can be liquidated before the 
closing of the estate. 

U.S.—Isaac McLean Sons Co. v. But¬ 
ler. D.C.Mass., 227 F. 325. 

111.—^Evans v. Illinois Surety Co., 
131 N.E. 262. 298 Ill. 101. 
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N.J.—Spader v. Mural Decoration 
Mfg. Co.. 20 A. 378. 47 N.J.Eq. 18. 

(2) So it has been held that the 
sales manager of a corporation can 
recover from its receivers the amount 
of prospective commissions under 
his contract, if he is able to estab¬ 
lish such amount by proof.—^Primes 
Chemical Co. v. Fulton Steel Corpo¬ 
ration. D.C.N.Y., 266 P. 937. 

(3) In other Jurisdictions, however, 
no claim for damages for salary in 
futuro with respect to a contract of 
employment terminated by insolvency 
of the corporation can be proved 
since the appointment of the re¬ 
ceiver and assumption of control 
over the corporation is not regarded 
as a breach of the contract.—^Wil¬ 
liamson County Banking & Trust Co. 
V. Hoberts-Buford Dry Goods Co., 
101 S.W. 421, 118 Tenn 340. 9 L.R.A.. 
N S., 644. 12 Ann.Cas. 679. 

, (4) Damages for breach of cove¬ 

nant to pay rent in futuro see infra 
this section. 

(5) Effect of appointment of re¬ 
ceiver on executory contracts of cor¬ 
poration and liability of receiver 
therefor see supra 9 1496. 

Mortgage 

The trustee in a corporation mort¬ 
gage securing bonds is entitled to 
share as a general creditor, to the 
extent of its deficiency decree, in the 
unmortgaged assets of the corpora¬ 
tion in insolvency, although at the 
time of appointment of receivers in 
a creditors' suit there had been no 
default under the mortgage.—Pintsch 
Compressing Co. v. Buffalo Gas Co., 
C.C.A.N.Y., 280 F. 830. 

4L U.S.—^New York Security, etc.. 
Co. V. Lombard Inv. Co., C.C.Mo.. 
73 F. 537. 

5. U.S.—New York Security, etc., 
Co. V. Lombard Inv. Co., supra— 
Gay Mfg. Co. v. Citlings, Va., 53 
F. 45, 3 C.C.A. 422. 

14a C.J. p 1013 note 21. 

A U.S.—Wake Development Co. v. 
Auburn-Fuller Co., C.C.A.CaI., 71 
F.2d 702, certiorari denied Cord v. 
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Claims which when presented within the time 
limited by the court for their presentation are cer¬ 
tain or capable of being made certain by recognized 
methods of computation within a period which will 
not delay settlement of the estate should be al¬ 
lowed. ^ On the other hand, however meritorious a 
claim may be, yet if it is so uncertain that its worth 
cannot be ascertained, it cannot be proved, because 
it affords no basis for dividends.^ While there are 
some expressions to the contrary,* it is held that, 
where the claim is contingent and may never be¬ 
come an obligation of the company, it cannot be 
proved.^* Where a claim is both contingent and 


uncertain, it cannot be proved.^^ 

Services rendered in receivership proceeding. 
While interested parties, such as stockholders, cred¬ 
itors, or committees or counsel representing such 
parties, may not busy themselves in the affairs of 
the receivership and claim compensation therefor 
as a matter of course, they may be permitted to 
prove claims for costs and expenses incurred in cre¬ 
ating or preserving for the benefit of all interested 
the fund available for distribution, although not for 
purely personal services or for expenses incurred in 
other connections.!* 


McFie, 65 S.Ct. 107, 293 U.S. 692. 
79 L.Ed. 686—Rogrers v. United 
Grape Products, D.C.N.Y., 2 F.Supp. 
70. 

III.—^Kroch V. B. Q. Operating Co., 3 
N.B.2d 286, 286 Ill.App. SOI. 

N.J.—Bloch V. Bell Furniture Co., 
162 A. 414, 111 N.J.Eq. 651, modi¬ 
fying 157 A. 390, 109 N.J.Eq. 366. 

XepossessioxL hy lessor 

Claim for rent could not in any 
case be allowed after date when les¬ 
sor repossessed premises and rerent¬ 
ed them.—^Wake Development d!o. v. 
Auburn-Fuller Co., C.C.A.Cal., 71 P.2d 
702, certiorari denied Cord v. McFie, 
55 act. 107, 293 U.a 692, 79 L.Ed. 
686 . 

Bsoovery of damages 

(1) The appointment of receiver 
does not constitute such anticipa¬ 
tory breach of lease covenant to pay 
rent in futuro as will sustain claim 
against receiver for damages for an¬ 
ticipated failure to pay unaccrued 
rents in the absence of a covenant 
to pay damages. 

Ill.—Kroch V. B. Q. Operating Co., 
3 N.E.2d 285, 286 Ill.App. 301. 

N.J.—Bloch V. Bell Furniture Co., 162 
A. 414, 111 N.J PlQ. 651, modifying 
157 A. 390, 109 N J Eq. 366. 
Apparently contra Raleigh Banking 
& Trust Co. V. Safety Transit Lines, 
157 S E. 62, 200 N.C. 415. 

(2) Although under Michigan law 
the measure of damages on breach 
of a lease Is fixed as the present 
value of the difference between the 
rent reserved for the remainder of 
the term and the fair rental value 
of the premi.ses at the time of the 
breach, the lessor cannot prove a 
claim therefor where the lease pro¬ 
vides in case of a breach for serial 
payments of the actual amounts of 
the difference and hence makes such 
damages incapable of ascertainment 
before the closing of the estate.— 
Chicago Title & Trust Co. v. Fox 
Theatres Corporation, D.C.N.Y., 14 
F.Supp. 686. 

(3) Lessor's claim for entire 
amount of damages due to lessee cor¬ 
poration's breach of lease under state 


law which permitted recovery of 
damages at time of breach and of 
monthly deficiency after reletting 
was held not provable against les¬ 
see's receiver, where premises were 
rerented and term of original lease 
had not expired making the extent of 
damages pre.sently unascertainable.— 
Wake Development Co. v. Auburn- 
Fuller Co.. aC.A.Cal., 71 F2d 702, 
certiorari denied Cord v. MePie, 55 S. 
Ct. 107, 293 U.S. 592, 79 L.Ed. 686. 

(4) Where however, a covenant 
provides that installments of rent 
under a sublease shall be anticipat¬ 
ed on termination of the lease, less 
a certain discount, a claim for such 
amount is permissible as one for a 
present debt and the fact that the 
termination of the lease followed the 
filing of the bill does not Justify 
a rejection of the claim notwith¬ 
standing the sum was not presently 
payable until then. The lessor is 
also entitled to claim, under cove¬ 
nants in the lease, for liquidated 
damages in case of reentry, for the 
difference between the rental value 
at the date of reentry and the rent 
reserved, less the amount re<‘eived 
under the provision for anticipated 
installments on termination of the 
lea.se.—Gardiner v. William S. But¬ 
ler & Co., Ma.ss., 38 S.Ct. 214, 245 
U.S. 603, 62 L.Ed. 505. affirming in 
part and reversing in part 260 F. 
1021, 144 C.C.A. 663—Wm. Filene’s 
Sons Co. v. Weed, Mass., 38 S.Ct. 211, 
245 U.S. 597, 62 L.Ed. 497, reversing 
230 F. 31, 144 C.C.A. 329. 

(5) Also, where after receiver was 
appointed, landlord under provision 
in lease seasonably requested tenant 
immediately to restore premises to 
substantially same condition, failure 
to restore premises constituted 
breach of tenant's personal covenant 
on which general claim for damages 
lay against receivership.—Bloch v. 
Bell Furniture Co., 162 A. 414, 111 
N.J.Eq. 651, 84 A.L.R. 885. modifying 
157 A. 390, 109 N.J.Eq. 366. 

7. U.S.—Pennsylvania Steel Co. v. 

New York City R. Co.. N.Y., 198 P. 

721, 117 C.C.A. 60S—New York Se¬ 


curity, etc., Co. V. Lombard Inv. 
Co.. C.C.Wls., 73 F. 537. 

Del.—In re Ross, 96 A. 311, 10 Del. 
Ch. 434. 

14a C.J. j> 1013 note 23. 

8. U.S.— Wake Development' Co. v. 
Auburn-Fuller Co., C.C.A.Cal., 71 
P.2d 702, eertiorurl denied Cord v. 
MePie, r.5 S.Ct. 107, 293 U.S. 692. 
79 L.Ed. 680. 

14a C.J. p 1013 note 24. 

9. U.S.—Pennsylvania Steel Co. v. 
New York City R. Co., N.Y., 198 
F. 721, 117 CCA. 503. 

Del.—In re Ross. 95 A. 311, 10 Del. 
Ch. 431. 

10. Mo.—State ex rel. ITyde v. Pnlk- 
enhainer. 274 S.W. 722, 309 Mo. 
381. 

Wash.—.1. E. Berkhclmcr Mfg, Co. v. 
Amencin Wood Pipe Co., 34 P.2d 
351, 178 Wash. 98. 

14a C.J. p 1013 note 26. 

Particular claims act provable 

(1) Proniise of corporate trustee 
of bond issue to pay additional in¬ 
terest at time it collects the inter¬ 
est coupons is contingent on collec¬ 
tion of such coupon.s, and a claim for 
such interest therefor is not prov¬ 
able where such coupons were not 
collected and the corporation was not 
at fault.—Metropolitan Nat. Bank v. 
Gold-Stabeck Co.. 201 N.W. 427, 161 
Minn. 263. 

(2) Claim against receiver of In¬ 
solvent corporation made by surety 
which had been held liable on bonds 
executed for insolvent was not prov¬ 
able, where such claim was contin¬ 
gent until after expiration of time 
for filing claims.—J. B. Berkhelmer 
Mfg. Co. v. American Wood Pipe Co., 
34 P.2d 351. 178 Wash. 98. 

<3) Other claims of such nature 
see 14a C.J. p 1013 note 26 fa]. 

LI. U.S.—Pennsylvania Steel Co. v. 
New York City R. Co., N.Y., 198 
P. 721, 117 C.C.A. 603. 

14a C.J. p 1013 note 27. 

12. Del.—R. H. McWilliams, Jr.. Co. 
V. Mlssouri-Kansas Pipe Line Co.. 
Ch., 190 A. 569, motion denied 196 
A. 813—^Penington v. Common- 
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§ 1538. Amount Recoverable 

Generally claims can be proved only for the amount 
actually due, Including, however. Interest accrued to the 
date of appointment of the receiver but not interest 
after such time except In the case of preferred claims or 
where a surplus remains after payment of all claims. 
Although a few authorities, some governed by statute, 
permit a secured creditor to prove his claim only for the 
excess above the value of the security. It Is generally 
held that such creditor may prove for the full amount of 
the claim. 

Claims against the corporation can be proved 


only for the amount actually due.Xhe fact that 
a creditor relies on two separate contracts, which 
cover what is in substance the same debt, does not 
entitle him to prove and receive dividends on 
both.i4 The right of the insolvent estate to set off 
or counterclaim for debts owing to it by the claim¬ 
ant is treated in §§ 1570-1573 infra. The creditors 
of a restored solvent receivership estate are enti¬ 
tled to have their claims paid in full.^® 

On secured claims. In a number of states, under 


wealth Hotel Construction Corp., | 

158 A. 140, 18 Del.Ch. 238. 

14a C.J. p 1012 note 15 [b]. 

Compensation hold rsoovorabls 

(1) Proper claims of special coun¬ 
sel for receiver may be proved.—R. 
H. McWilliams, Jr.. Co. v. Missouri- 
Kansas Pipe Line Co.. Del.Ch., 390 A. 
569, motion denied 196 A. 813. 

(2) Purchase of unsecured claims 
by rcorf^anizatlon managers for bond¬ 
holders of corporation in receivership 
held not against public policy so as 
to deprive holders of bonds and such 
unsecured claims from participating 
in distribution of assets in a credi¬ 
tor's suit.—Nolle V. Hudson Nav. Co, 
C.C.A.NY, 47 F2d 166. 

(3) Compensation of receiver see 

supra S 1525. I 

Compensation held not recoverable 

(1) Attorney’s servlce.s rendered 
primarily in behalf of corporation’s 
officers in opposition to the receiver 
cannot be the basis of a claim — 
Priest V. Wells. C C.A Mo, 282 F. 
57—Art Print Shop v. Friedbergcr- 
Aron Mfg Co.. D C Pa . 14 F Siipp. 
120, affirmed. CC.A., Hassler v Con¬ 
nolly, 82 F.2d 1010. 

(2) So a «*laim by an attorney in 
a lump sum for services renden-d the 
corporation, which included repre¬ 
senting it in two other actions and 
representing the directors and the 
<'orporation in the pending stockhold¬ 
ers’ suit for appointment of receiver, 
cannot be allowed, where the services 
in the stockholders’ suit were not 
properly chargeable to the corpora-' 
tion.—Witherspoon v. Hornbein, 196, 
P. 866. 70 Colo. 1. 

(3) Attorneys rendering services in 
connection with corporate reorganiza¬ 
tion proceeding were held not enti¬ 
tled to allowances for services in re¬ 
ceivership proceeding: an under¬ 
standing that reorganization com¬ 
mittee would not oppose additional 
allowance in the receivership to so¬ 
licitors for noteholders’ committee 
on closing of receivership W’as held 
not binding on court in making al¬ 
lowances to such solicitors, but court 
must look simply to question of 
reasonableness of charge.—American 
S. S. Co. V. Wickwlre Spencer Steel 

10 C.J.S.-81 


Co., n.C.N.T., 14 F.Supp. 941. affirm¬ 
ed, CC.A., 82 F.2d 999. 

(4) Where a receiver was appoint¬ 
ed on the theory that the corpora¬ 
tion was being mismanaged and 
therefor was in great danger of in¬ 
solvency, the disallowance of a claim 
for money loaned to the corporation 
to enable it to appeal from the or¬ 
der appointing the receiver was prop¬ 
er although the money was loaned 
m good faith, since the court was 
warranted in concluding that the ap¬ 
peal was not for the benefit of the 
coriioration —Esarey v. Pierson, 141 
N.E. 87, 84 Ind.App. 109. 

(5) Apart from insolvent corpora¬ 
tion's receivers and their counsel, 
parties were held not entitled to com¬ 
pensation for services in unsuccess¬ 
fully opposing settlement of fore¬ 
closure suit; for services which nei¬ 
ther court nor receivers either au¬ 
thorized or sought, for services of 
counsel or other claimants engaged 
by stockholders’ committee for tak¬ 
ing steps to prevent certain foreclo¬ 
sure, nor for any work in opposition 
to insolvent corporation’s receivers: 
for prodding receivers by taking 
slops to institute conspiracy suit and 
to procure active prosecution of 
pending anti-tru.st suit against rival 
companies, or for consulting engi¬ 
neering services, secretarial work, 
and services of public relations coun¬ 
sel, rendered to corporation’s presi¬ 
dent in important personal connec¬ 
tion—K II. McWilliams, Jr.. Co v 
Missouri-Kansas I’lpe 3.iine Co.. Del. 
Ch , 190 A. 569, motion denied 196 A 
813. 

13. U.S.—Union Nat. Bank of Johns¬ 
town. Pa. V. People’s Savings & 

Trust Co. of I’lttsburgh, Pa., C.C.A. 

Pa.. 28 F.2d 326. 

Amount of claim in: 

Insolvency proceedings generally 
see the C.J.S. title Insolvency S 
14, also 32 C.J. p 884 note 14-p 
885 note 37. 

Receivership proceedings general¬ 
ly see the C.J.S. title Receivers 
fil 268-270, also 53 C.J. p 234 note 
14-p 236 note 47. 

Particnlar amonats bald roooTorable 

(1) Bank’s claim as a general cred¬ 
itor was properly established at 
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amount it loaned corporation, where 
there was nothing to show that cor¬ 
poration had at any time assumc^d 
indebtedness of individual to w’hom 
bank had also loaned money.—Duke 
V. L. Y. Stayton Co, 231 P. 171, 132 
Wash. 69. 

(2) Lessors are entitled to reason¬ 
able compcn.satlon for occupation ol 
leased premises by receiver of les¬ 
see corporation m arrears for rent. 
—Rawson v. Wood, 180 N.E. 201, 41 
Ohio App. 162. 

(3) A contract of employment 
which provided for payment of com¬ 
missions, and guaranteeing the em¬ 
ployee a drawing account of a cer¬ 
tain amount a year in addition to his 
expense account, to be deducted from 
the amount of his commissions, en¬ 
titles him to a minimum compensa¬ 
tion of that amount, so that he can 
recover it from receivers for the un- 
expired term of his contract.—Prl- 
mos Chemical Co. v. Fulton Steel 
Corporation, D C.N.Y., 2C6 F. 937. 

(4) Under lea.se providing for 
specified payment in monthly install¬ 
ments, to be antic'ipated uith dis¬ 
count of five per cent on termina¬ 
tion of lease, di.seount in proving 
claim in receivership proceeding was 
held to be a simple discount on the 
monthly payments as they fell due. 
—^Ym. Filene’s Sons Co v. Weed. 
Mass, 38 S.Cl. 211, 245 U.S. 597, 
62 L Ed. 497, reversing 230 F. 31, 144 
C.C.A. 329. 

14b U S.—Curtis v. Walpole Tire, 
etc., Co., D.C.Mass., 227 F 698. 
Notes STldenciag debt 

Corporate borrower’s notes, given 
as further evidence of original debt, 
could not be used to increase claim 
as basis for distribution.—Union Nat. 
Bank of Johnidown, Pa., v. People’s 
Savings & Trust Co. of Pittsburgh, 
Pa, CC.A.Pa., 28 F.2d 326. 

15. U.S—Parker v. New England 
Oil Corporation. D.C.Mass., 13 F.2d 
158, motion denied, C.C.A., Hart v. 
Wilt see, 16 P.2d 838, certiorari de¬ 
nied Wiltsee v. Hart, 48 S.Ct. 119, 
275 U.S. 559, 72 L Ed. 426, vacated 
on other grounds Hart v AViltsee, 
19 F.2d 903, certiorari denied Wilt- 
se«> V Han. 48 set. 119, 275 U.S. 
559. 72 L Ed. 426. 
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statutes generally so providing, a secured creditor 
must either surrender his security in order to prove 
the full amount of his claim or else receive divi¬ 
dends only upon the excess of his claim above the 
value of his security.^® Even in the absence of 
statute some courts follow the bankruptcy rule that 
a secured creditor can prove only for the excess of 
his claim above the value of the security,^^ unless 
the security held or applied is that furnished by a 
third party and not by the corporation.^* However, 
the established rule in chancery independent of the 


influence of bankruptcy statutes and other legisla- 
tion^® is that a creditor may prove, and is entitled 
to, a dividend on the whole debt notwithstanding he 
may be holding collateral as an additional security 
therefor.*® Where the administration of the as¬ 
sets of an insolvent corporation is on the equity 
side of the court, the chancery rule must neces¬ 
sarily apply irrespective of unsuccessful attempts 
to have the corporation adjudged a bankrupt,al- - 
though perhaps not where a bankruptcy proceed¬ 
ing is then pending.** In no event, however, may 


le. U.S.—Doe V. NorthwoRtorn Coal, 

etc., Co., C.C.Or., 78 P. 62. 

Conn.—In re Greeley, 40 A. 233, 70 

Conn. 494—In re Waddell, etc., Co., 

35 A. 257. 67 Conn. 324. 

Za llaMaoliiuiotti a statute pro¬ 
vides that when a creditor has ‘'a 
mortEragre or pledge of real or per¬ 
sonal estate of the debtor, or a lien 
thereon, for securing the payment of 
a debt claimed by him.” he may re¬ 
quire the property so held to be sold, 
and the proceeds applied toward the 
payment of his debt, and be admit¬ 
ted as a creditor for the residue, or 
he may release and deliver up the 
property to the assignee, and be ad¬ 
mitted, as a creditor for the whole 
of his debt, and that, if the property 
is n«t so sold or delivered up, the 
creditor shall not be allowed to prove 
any part of his debt; this provision, 
it is held, has no application to a 
case where an insolvent corporation 
has executed a mortgage of its real 
and personal property to a trustee 
for the purpose of securing its nego¬ 
tiable bonds, pledged by it as collat¬ 
eral security for money borrowed for 
its business occasions, as the bond¬ 
holders have no right to control the 
property.—Merchants’ Nat. Bank v. 
Greene. 23 N.K. 103, 150 Mass. 317— 
14a C.J. p 1014 note 40. 

Zb New Jersey 

(1) A statute providing that cred¬ 
itors of an insolvent corporation 
shall be paid proportionately to the 
amount of their respective debts, ex¬ 
cepting mortgage and Judgment cred¬ 
itors, when the judgment has not 
been by confession or for the pur¬ 
pose of preferring creditors has been 
held to be essentially a bankruptcy 
statute.—Butler v. Commonwealth 
Tobacco Co., 70 A. sfs. 74 N.J.Eq. 
423, reversing 67 A. 514, 73 N.J.Eq. 
205. 

(2) In the administration of the 
assets of an insolvent corporation 
under its provisions, the bankruptcy 
rule that a creditor holding collater¬ 
al security must apply his security 
to the payment of his debt and prove 
only the* balance will be held ap¬ 
plicable, and not the equitable rule 
that such a creditor may prove his 
entire debt and receive dividends 


thereon without regard to the se¬ 
curity held.—Butler v. Common¬ 
wealth Tobacco Co., supra—Patt- 
berg V. Pattberg, 38 A. 205, 55 N.J. 
Eq. 604—State Bank v. New Bruns¬ 
wick Bank, 3 N.J.Eq. 266—14a C.J. 
p 1014 note 43. 

17. Ind.—^Union Trust Co. of In¬ 
dianapolis V. Fletcher Savings & 
Trust Co.. 142 N.K. 711, 712, 194 
Ind. 314. 

Tex.—Buckner v. Lloyds Ins. Co. of 
America. Civ.App., 99 S.W.2d 331. 
“True, the security was pledged 
against the whole debt, but the ac¬ 
tual fact is that it was only security 
to the extent of the value of the 
collateral, and the practical result 
was that as to the amount of the 
debt in excess of the value of the 
collateral, appellant had no security. 
As to the part of its debt for which 
it, in effect, had no security. It should 
stand upon an equal footing with 
other unsecured creditors. To adopt 
the rule urged by appellant would 
give it an advantage over other cred¬ 
itors as to the unsecured part of 
its claim.”—Union Trust Co. of In¬ 
dianapolis V. Fletcher Savings & 
Trust Co., supra. 

A mortgagee of eor]?orate property 

IS entitled to share as a creditor in 
the distribution of unmortgaged as¬ 
sets only on the basis of the amount 
still owing him after applying the 
proceeds of the foreclosure.—^AVest- 
inghouse Electric, etc., Co. v. Idaho 
K.. etc., Power Co., D.C.ldaho, 228 
F. 972. 

Payment from original debtor 

A creditor was held required to de¬ 
duct payment received from receiver 
of debtor corporation in determining 
claim to assets of corporation which 
subsequently took over such corpo¬ 
ration and became insolvent, such 
payment not being received from a 
stranger.—Indiana Nat. Bank of In¬ 
dianapolis v. Danner, 179 N.E. 646, 
203 Ind. 205. 

18. Ind.—Indiana Nat. Bank of In¬ 
dianapolis V. Danner. 179 N.Pl 646, 
203 Ind. 205, distinguishing Union 
Trust Co. of Indianapolis v. 
Fletcher Savings & Trust Co., 142 
N.E. 711, 194 Ind. 814. 

Wash.—^Adams v. Vancouver Nat. 
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Bank, 2 P.2d 684, 686, 164 Wash. 
387. 

“The respondent holds no proper¬ 
ty of the insolvent corporation. The 
security it holds is the promise of 
third parties to pay the debt of the 
corporation in the case the corpora¬ 
tion does not pay it. In no sense Is 
the promise property of the insol¬ 
vent corporation which can inure to 
the benefit of its general creditors. 
Whether the principal debtor makes 
the claim, or whether he relies on 
the promise of the sureties, the ef¬ 
fect on the general creditors is th<* 
same. In either event, the estate of 
the Insolvent remains liable for the 
debt ”—Adams v. Vancouver Nat 
Bank, supra. 

19. Del.—Mark v. American Brick 
Mfg. Co. 84 A. 887, 10 Del.Ch 
58, so stating. 

20. U.S.—Woodbury v. Pickering 
Lumber Co., DC Mo., 10 P.Siipp 
761, modified on other grounds, (\ 
C.A., Commerci? Trust Co. v. Wood¬ 
bury, 77 F.2d 478, certiorari denied 
Woodbury v. Commerce Trust Co.. 
.56 S.Ct. 134. 296 U.S. 614, HO Kd. 
435—Goodman Mfg. Co. v. IMtls- 
burgh-BuHalo Co.. C.C.A.l’a., 265 
F. 561. 

14a C.J. p 1013 note 32. 

Baason for rule 

“The secured creditor is not to be 
cut off from his right in the com¬ 
mon funds because he has taken se¬ 
curity which his co-creditors have 
not. He has a right to collect hi.'^ 
whole debt from the property of the 
debtor by suit, Judgmint and ex¬ 
ecution, as well as a right to look to 
his collateral. By the inlorposition 
of the court in taking possession of 
the assets of the debtor company, to 
administer it for all creditors and 
for the stockholders, he, like all oth¬ 
er creditors, is halted in his general 
right to so collect It is inequitable 
to so limit his right without other¬ 
wise giving him the full benefit of 
it.”—Mark v. American Brick Mfg 
Co., 84 A. 887, 10 Del.f’h. 58. 

21. U.S.—^Hitncr v. Diamond State 
Steel Co., C.e.Del., 176 F. 284. 

22. U.S.—Wells Fargo Bank & Un¬ 
ion Trust Co. V. McDuffie, C.C.A. 
Cal.. 88 F.2d 382. 
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the secured creditor receive more than his full debt 
from either or both sources,23 aside from any costs 
and expenses incurred in the enforcement of the 
collateral security.^* 

One holding as collateral security bonds issued to 
him by the insolvent corporation has no right to 
receive out of the general assets dividends on the 
amount not only of the corporate debt to him, includ¬ 
ing interest, but also the face value of the bonds so 
far as unpaid with intcrest.26 A court of equity, ad¬ 
ministering the affairs of an insolvent corporation, 
may require a creditor, holding collateral, to realize 
on the collateral, or have it appraised, and the value 
or the proceeds thereof considered in the final set¬ 
tlement with him.23 

Interest, penalties, attorne’^s fees. One proving 
a claim for a debt or obligation may prove also for 
interest thereon accrued up to the date of appoint¬ 
ment of the receiver both where the obligation ex¬ 


pressly bears interest and where it does not ;27 but, 
unless otherwise provided by statute,** interest is 
ordinarily not allowed on claims for the period aft¬ 
er declaration of insolvency or appointment of re¬ 
ceivers, at least where the assets are not sufficient 
to meet all claims,** although on the other hand, in¬ 
terest may be so allowed if there are sufficient funds 
on hand to pay all demands and a surplus remains 
out of which such interest can be paid.** This rule 
is applicable both to claims which arc certain and to 
those which are uncertain, so far as the latter may 
be entitled to interest.*^ However, while it has 
been held that the rule applies with equal force to 
preferred and unpreferred claims,** the weight of 
authority is to the effect that principal as well as 
interest, accruing during a receivership, is paid 
on debts of the highest dignity even though what 
remains is not sufficient to pay claims of a lower 
rank in full,** or to pay any dividend on these 


as. U.S.—Merrill v. Jacksonville 

Nat. Bank. Fla., 19 S.Ct. 360. 173 
U.S. 131. 48 L.Ed. 640—Hitner v. 
Diamond State Steel Co., C.C.Del., 
176 F. 3M. 

Del.—Mark v. American Brick Mfg. 
Co.. 84 A. 887, 10 Del.Ch. 58. 

A mortgagM of proportg of an in- 
nolvent corporation is entitled to 
share as a creditor in the distribu¬ 
tion of unmortgaged assets only in 
case there is a deficiency after fore¬ 
closure. — Westinghousc Electric, 
etc., Co. V. Idaho R., etc.. Power 
Co.. D.aidaho. 228 F. 972. 

24. U.S.—Hitner v. Diamond State 
Steel Co.. C.C.Del.. 176 F. 884. 

25. U.S.—ivter A. Frasse & Co. v. 
Hartford Automotive Parts Co., D. 

C.Conn.. 300 F. 876. 

14a C.J. p 1014 note 37. 

26L Del.—Mark v. American Brick 
Mfg. Co., 84 A. 887, 10 Del Ch. 
68 . 

Credit to aeerved rent 

Security posted by insolvent cor¬ 
poration for payment of rent of 
apparatus for term not yet ex¬ 
pired murt be credited to rent ac¬ 
crued at time of receiver's appoint¬ 
ment.—Nelkin v. Carencon, Inc., 
153 A. 702. 108 N.J.Eq. 42. 

27 . U.S.—Revere Copper & Brass v. 
Adrianco Mach. Works, C.C.A.N. 
Y., 76 F.2d 876—Pintsch Com¬ 

pressing Co. v. Buffalo Gas Co., 
C.C.A.N.Y.. 280 F. 830. 

Minn.—^Ebert Hicken Co. v. Scott- 
Bevicr Iron Mining Co.. 224 N.W. 
454. 177 Minn. 72. 

"The duty to pay debts when due 
applies to all kinds of claims, wheth¬ 
er interest is demanded by virtue of 
contract, or awardc^d by usage. It 
is an incident to the duty of pay¬ 
ment and the probable obligation of 


the debtor, whether he has agreed | 
to pay interest or not."—Blair v. | 
Clayton Enterprise Co., 77 A. 740, 
741, 9 Del.Ch. 95. 

28. Tcnn.—Nickey Bros. v. Lonsdale 
Mfg. Co., 258 S.W. 776, 149 Tenn. 
891. 

29. U.S.—Central Union Trust Co. 
of New York v. Missouri, K. & T. 
Ry, Co., D.C.MO., 28 F.2d 176, modi¬ 
fied on other grounds, C.C.A., Kan¬ 
sas City Terminal Ry. Co. v. 
Central Union Trust Co. of New 
York, 28 F.2d 177, certiorari denied 
49 S.Ct. 179, 278 U.S. 655. 73 L.Ed. 
564—Peter A. Frasse & Co. v. 
Hartford Automotive Parts Co., D. 
C.Conn.. 300 F. 876. 

III.—Comstock V. Morgan Park Trust 
& Savings Bank, 11 N.E.2d 394, 367 
Ill. 276, modifying 4 N.E 2d 653. 
287 Ill.App. 613, transferred 2 N.E. 
2d 311, 363 111. 341. 

Iowa.—State ex rel. Gibson v. 
American Bonding & Casually Co., 
250 N.W. 496, 216 Iowa 1221. 

14a C.J. p 1015 note 46. 

Citing Oorpas Juris, but holding 
that the rule does not affect the 
right of a creditor to recover a Judg¬ 
ment for interest to date in a pro¬ 
ceeding other than one for the dis¬ 
tribution of corporate assets.—Gll- 
Icspiu V. Blood. 17 P.2d 822, 825, 81 
Utah 306. 

Statutory lutsrsst 

The rule that the appointment of 
a receiver stops the running of in¬ 
terest applies to statutory interest 
on bonus of corporation.—In re 
Grand Laundry Co., 86 Pa.Co. 405, 
12 Dauph.Co. 259. 

On tuxes 

(1) After property of Insolvent 
corporation has passed into receiv¬ 
ers' hands interest or penalties for 
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nonpayment of taxes are not al¬ 
lowable on claims against funds. 
U.S—McCormick v. Puritan Coal 
Mining Co., C.C.A.Pa.. 41 P.2d 213 
—First Nat. Bank of Chicago v. 
Central Coal A Coke Co., D C.Wyo., 
3 F.Supp. 483. 

N.Y.—Mixter v. Mohawk Clothing 
Co.. 155 N.Y.S. 647. 

(2) Recoverability of interest on 
theory that taxes are preferred claim 
see infra this section. 

80- U.S.—Ohio Sav. Bank & Trust 
Co. V. Willys Corporation, C.C A. 
NY., 8 F2d 463, 44 A.L.R. 1162— 
In re Wickwire Spencer Steel Co., 

D.C.N.Y., 12 F.Supp. 528. 

Cal.—Greva v. Rainey, 41 P.2d 328, 
330, 2 Cal.2d 338, citing Corpus 
Juris. 

Ill.—Comstock v. Morgan Park Trust 
& Savings Bank, 11 N.E 2d 394, 367 
Ill. 276, modifying 4 N.E.2d 653, 
287 Ill.App. 613, transferred 2 
N.E.2d 311, 363 Ill. 341. 

Iowa.—State ex rel. Gibson v. Amer¬ 
ican Bonding & Casualty Co., 250 
N.W. 496, 216 Iowa 1221. 

N.Y.—In re Empire State Surety Co., 
212 N.Y S 258. 125 Misc. 806. 

14a C.J. p 1015 note 47. 

Otherwise stated 

Appointment of receiver for cor¬ 
poration docs not eo instant! stop 
interest upon all of its interest-bear¬ 
ing obligations, and the recoverabili¬ 
ty thereof depends on the sufflcieiicy 
of the assets to pay all debts.— 
Moore v. Watauga & Y. R. Co., 92 S. 

E. 361. 173 N.C. 726. 

31. U.S.—Pennsylvania Steel Co. v. 
New York City R. Co.. N.Y., 198 F. 
721. 117 C.C.A. 603. 

38. N.Y.—People v. American Loan, 
etc., Co., 65 N.E. 200. 172 N.Y. 371. 
33. U.S.—American Iron, etc., Co. v. 
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claims at all and this is especially true where the 
right to interest during a receivership is expressly 
given by contract to a prior lienholder.35 So where 
security held by a creditor is sufficient to pay his 
claim in full together with interest, recovery there¬ 
for will ordinarily be allowed regardless of the 
amount available for other creditors.36 Trustees 
of mortgages of a corporation in receivership were 
held not entitled to interest charges, where interest 
charges claimed had been fully met by benefits re¬ 
ceived from a substantial amount on deposit be^ 
longing to an estate on which no interest was al- 
lowed.37 In any case, interest should be allowed 
only on claims of creditors who by their probated 
claims ask for interest, and those who do not will 
be assumed to have either waived it or not to be en¬ 
titled to it.3 8 

Where the obligation of the corporation expressly 
provides for the payment of attorney’s fees neces¬ 
sarily expended in collection, the creditor may prove 


a claim therefor where, although the obligation was 
not sued on, attorneys were employed to file a peti¬ 
tion and represent the creditor in the insolvency 
proccedings.88 In making allowances for solici¬ 
tors* fees the court must look simply to the ques¬ 
tion of the reasonableness of the charge.^® 

§ 1539. Necessity and Sufficiency of Presen¬ 
tation and Proof of Claims 

Du 6 presentation and proof of the claim by the per¬ 
son entitled to recover therefor is generally necessary 
in order to entitle him to share In the distribution of 
the assets of the insolvent corporation. 

To entitle a claim against an insolvent corpora¬ 
tion to share in the distribution of its assets, due 
presentation and proof of the claim is ordinarily 
necessary,since, in order to make a distribution 
of the corporate assets, it is necessary first to as¬ 
certain who has an interest in them.^- So one who 
fails to present and prove his claim cannot thcre- 


Seaboard Air Lino R. Co.. 34 S.Ct. 
502, 233 U.S. 261. 58 Li.Rd. 949. 

14a C.J. p 1015 note 51. 

asortfiraflre 

Where the proceeds of a receiver¬ 
ship sale of mortgafied property were 
insufliclent to pay the mortgages, the 
mortgagees were entitled, as against 
the general creditors, to interest un¬ 
til the receiver was ordered to make 
payment, and not merely to the time 
the proceeds were received by the 
receiver.—Walter v. Peninsula Cut 
Stone Co. 82 A. 961, 9 Del.Ch. 374. 
Dolingnsnt taxes 

Interest is recoverable on delin¬ 
quent tax from insolvent corporation 
at rate of six per cent per annum un¬ 
der rules of general law permitting 
recovery of interest on preferred 
claims, notwithstanding the statutory 
exemption of insolvent corporation.s 
from payment of penalties.—Sawyer 
Tanning Co. v. C. J. O’Keefe Shoe Co., 
D.C.Mass., 23 F.2d 717. 

34. U S.—Spring Coal Co. v. Keech, 
Va.. 2.39 F. 48. 152 C.C.A. 98, L.R.A. 
1917D 1152. 

14a C.J. p 1015 note 52. 

35. U S —Spring Coal Co. v. Keech, 
supra. 

36L U.S.—Peter A. Frasse & Co. v. 
Hartford Automotive Parts Co., D. 
CConn. 300 F. 876. 880. 

Iowa.—Stale ex rel. Gibson v. Amer¬ 
ican Bonding & Casualty Co., 250 
N.W. 496, 216 Iowa 1221. 

**When a claimant holds security 
for the payment of his claim, such 
security may be exhausted in pay¬ 
ing the claim in full, with interest at 
the rate provided in the contract to 
the time of payment.”—Peter A. 
Frasse & Co. v. Hartford Automo¬ 
tive Parts Co., supra. 


Interest sctnallT earned 

Mortgagees, having a lien on prop¬ 
erty of an insolvent corporation by 
decree in foreclosure at the time of 
the appointment of a statutory re¬ 
ceiver, which property was sold in 
the Insolvency proceedings free of 
the lien, which attached to the pro¬ 
ceeds, they being more than enough 
to satisfy the decree, with interest, 
will be allowed interest to date of 
the payment of the purchase price 
to the receiver, and after such pay¬ 
ment such interest as was actually 
earned by the part of the purchn.se 
price on which the licn attachf‘d.— 
Hoover-Steel Ball Co. v. Schaefer 
Ball Bearing Co., N.J.Ch., 107 A. 425. 

However, where the date of pay¬ 
ment of the claim is delayed because 
of the acts of the secured creditor, 
he cannot equitably claim interest 
up to such time hut only up to the 
dale of adjudication of insolvency.— 
Lincoln Materials Co. v. Goodwin 
Const. Co., N.J., 150 A. 769. 

37. U.S.—^American S. S. Co. v. 

Wickwire Spencer Steel Co, D.C.N. 
Y., 14 F.Supp. 941, affirmed, C.C.A., 
82 F.2d 999. 

38. Del.—Blair v. Clayton Enterprise 
Co., 77 A. 740, 9 Del.Ch. 96. 

39. Tenn.—Nickey Bros. v. Lomsdale 
Mfg. Co., 258 S.W. 776, 149 Tenn. 
391. 

40. U.S.—^American S. S. Co. v. 

VV'^ickwire Spencer Steel Co., D.C. 
N.Y., 14 F.Supp. 941, affirmed C.C. 
A. 32 F.2d 999. 

Adequacy of amonnit 
Allowance of ten thousand dollar^• 
to solicitors representing noteholders’ 
committee in corporate receivership 
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proceeding for service resulting in 
substantial benetlt to notfholder.s 
held adequate, where, at time stalu.s 
of noteholders was adjusted, attor¬ 
neys were paid twent.v-five thousand 
dolIar.s.—American S. S. C'o. v. Wlik- 
wire Spencer Steel ("o., .supni, 

41. N.M.—Telman v. Galichs, 63 I* 2d 
1049, 41 N.M 56. 

Wash.—Schaffer v. Sunnyside-Yaki- 
ma Oil Co., 215 P. 958, 125 Wa.sh 
689. 

14a C.J. p 1016 note 65 

However, where corporate property 
was ordered sold as un intirety on 
prayer of trustees of mortgage for 
foreclosure, it was not iieeessary to 
require bondholders to tile proofs of 
claim,, where court found amount 
due for principal and intcre.st of 
bonds based on allegations in bill of 
complaint admitted by the answers 
thereto—Guarant.v Trust Co of New 
York V. Williamsport Wire Hope Co . 
D.C.Pa., 2U F.Supp. 634, iimnned. C. 
C.A., Comstedt v. Gilmore, 96 F.2d 
766. 

In Insolvency proceedings generally 
see the C J.S. title Insolvency § 14, 
also 32 C.J. p 8S6 note 36-p 887 
note 43. 

In receivership prooee^dings generally 
see the C.J.S. title Receivers $ 271, 
also 53 C.J. p 236 note 48--p 237 
note 60. p 238 notes 85-92. 

Notios of statutory lion for wages 
must bo given to receiver.—In re 
Donald Shoe Co., D.C.Pa., 300 F. 559. 
Olalm for taxes 

Federal government's claim for 
taxes against insolvent corporation 
must be proved.—Relnecke v. Gener¬ 
al Combustion Co., 237 Ill.App. 404. 

43. Conn.—Barber v. International 
Co., 43 A. 768, 73 Conn. 687. 
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after maintain a suit against the distributees for 
contribution.^^ The claim must be presented^^ and 
established^® by the person entitled to recover there¬ 
for and in whose favor it is alleged to exist. No 
duty devolves on the receiver to report claims for 
allowance.^® 

Generally, no particular form of claim is neces¬ 
sary, as the ordinary rules of pleading do not apply 


with strictness to the presentation thereof.^How¬ 
ever, if a statute or court rule so requires, the claim 
must be presented in writing^® and under oath,^® 
and contain the prescribed information.®® 

In the proof of claims of the character under 
consideration, questions as to the burden of proof,®i 
admissibility,®2 and weight and sufficiency®® of evi- 


43. U.S.—Bickford v. McGomb, C.C. 

Tean.. 8t F. 4S8. 

44. U.S.—UalBted v. Forest Rill Co., 
C.C.W.Va., 109 P. 820. 

Mortmro tnurtMB 

Request of receiver to expunge 
claim filed by mortgage trustees for 
notes h>8ued by corporation should be 
denied where mortgage specifloaily 
authorized trustees to flic claim and 
no claims were filed by noteholders.— 
Spitz V. Fox Metropolitan Playhous¬ 
es. P.C.N Y.. 3 F.-Supp. 606. 
▲ssignmsiit of claim 

Judgment claim owing to individ¬ 
ual trading under Arm name may not 
be presented and verified as required 
by court rule by a corporation suc¬ 
ceeding to individuars business 
W’here an assignment of the judgment 
to tin* claimant corporation is not 
shown. -Hawkins v. In*wes Journal 
Co.. 119 A. 243. 13 Del.Ch. 317. 
Stoekholdsrs’ committee 

l*etition for compmsation for law¬ 
yers, engines IS, and secretary em¬ 
ployed by stockholders’ committee 
should be presmted by committee 
rather than its employees, sinci- em¬ 
ployees’ charges were allowable* only 
as they qualified as compensable ex- 
peiiM'S of committee—H H. McWil¬ 
liams, Jr, Co. V. Missouri-Kansas 
I*ipi.* Line Co, Del.Ch., 190 A. 669, 
motion denied 196 A. S13. 

45. Minn—In re Blue Knrth County 
Co-op. Co.. 166 N.W. 17S, 139 Mum. 
231 

46. —Ilalsted v. Forest Hill Co.. 
(’(’WVa. 109 P. 820. 

Mo —Slate ex rel. Bromschwig v. 
Hartman, 300 S.\V. 1054, 221 Mo. 
216. 

4¥. Mo —Watkins v. Donnell, 179 S. 
W. 980, 192 Mo.App. 640. 

Xtamized proof of claim, filed hy 
creditor when other creditors moved 
to dismiss claim as not stating con¬ 
sideration for indchledness wa.s held 
suffleient.—Vennerbeek & Chuse Co v. 
Juergens Jewelry Co., 164 A. 609, 53 
RI. 135. 

4a N.J.—Blake v. Domestic Mfg. 
Co., Ch., 41 A. 376, 

Rotlos of lion claims by employees 
of insolvent corporation must lie in 
writing and must precede sale by 
receiver, under statute.—In re Don¬ 
ald Shoe Co., I).C.Pa., 300 F. 669. 


40. Del.—^Hawkins v. Lewes Journal 

Co.. 119 A. 243, 13 Del.Ch. 317. 

14a C.J. p 1016 note 73. 

8iib864tisii.t offor to vorify 

A claim cannot be rejected on the 
ground that it was not verified when 
filed where it was accepted by the 
receiver without protest and passed 
upon by him and the court and the 
claimant subsequently offered to ver¬ 
ify the claim.—Meadows v. Cheshire, 
C.C.A.NC., 68 P.2d 628. 
sa Notioe of lion claim of wages 
by employee to receiver of insolvent 
corporation before sale of assets 
would be sufficient under statute if it 
were given in writing prior to sale, 
and identified claim as to hen or pri¬ 
ority, and if it contained such state¬ 
ment as to Inform receiver and other 
creditors that services rendered w’ere 
wiihin statutory period, amount 
thereof, and nature of employment, 
and it was not necessary that it state 
business of employer, nor describe 
property to be sold —In re Donald 
Shoe Co., DCPa . 300 F. 659 
51. Burden on claimant 

(1) To prove validit> of claim gen¬ 
erally—Ohio (lalvanizing & Mfg. Co. 
V. Nichol. 279 SW. .‘577, 170 Ark. 16. 

(2) To prove cl.'iimed breach of 
roiiira<’t,—In re Blue Earth County 
Co-op. Co., 166 N.W. 178, 139 Minn. 
231. 

(3) To prove execution and validi¬ 
ty of draft sued on where affidavit of 
receiver denied such execution.—Ohio 
Galvanizing & Mfg. Co. v. Nichol, su¬ 
pra. 

(4) One holding stock certificate, 
and claiming to be both a creditor 
and stockholder by virtue of same 
contiact. has buiden of proving suih 
anomalous relation.—Huz(*l Allas 
Glas.s Co. V. Van Dyk & Reeves, C 
C.A .N Y., 8 F2d 716, affirming, D.C., 
299 F. S79, and certiorari denied Van 
Dyk V. Young, 46 S.Ct. 26, 269 US. 
570, 70 L.Ed. 417. 

(5) Officer claiming hy virtue of 
tran.saction with corporation must 
show such transaction to he fair and 
equitable.—See Jordan v. Jordan Co , 
109 A. 181, 94 Conn. 384—14a C.J. p 
1016 note 74. 

(6) Officer claiming compensation 
for services must establish such 
right by a clear preponderance of 
evidence.—Pratt v. Wilcox, 203 P. 
949, 118 Wash. 336. 
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Bsaditioa of ■orvlooB 

A paragraph m an order appoint¬ 
ing a receiver directing him to pay 
the cost of maintaining the corporate 
existence of the company, including 
the salaries of necessary corporate 
officers, does not require the payment 
of the agreed fee to the attorney for 
the corporation, In the absence of 
any proof that he had rendered serv¬ 
ices during the receivership.—Priest 
V. Wells, C.C.A.Mo., 282 F. 67. 

52. Bvldence held admissible 

(1) In support of claim generally. 
—Vennerbeek & Clasc Co. v. Juer¬ 
gens Jewelry Co., 164 A. 609, 53 R. 
I. 135—14a C.J. p 1017 note 75 [a], 
Lb]. 

(2) On the hearing of claim by 
the sales manager of a corporation, 
wide latitude should be permitted to 
the evidence received to determine 
the amount of i>roBpretivo commis¬ 
sions; but, notvvitlistanding such lat¬ 
itude, final dec'isjon is with the trier 
of fact wlK'lhcr the amount of pro¬ 
spective commis.mons had been estab¬ 
lished.—Prinios Chemical Co. v. Ful¬ 
ton Steel Corporation, D C.X.Y., 266 
F. 937. 

(3) Judgments obtained on the 
claims in other courts may properly 
be ac<*epled by the master suffi¬ 
cient pi oof of the claims and of their 
amount—IVnnsx Iv ania Steel Co. v. 
New York City K Co, C.C.N.Y., 161 
F. 786. 

(4) But one who, after a receiver 
had been appointed for an insolvent 
corporation, obtained judgment on 
default against the eorporation, can¬ 
not exliibit the .same as a claim 
against the estate without further 
proof of its hona fide character.— 
l>aiiforth V National Chemical Co.. 
71 NW 274, 6S Minn. 308. 311—14a 
C.J. p 1017 note 76 [c]. 

Bxclnsion of evidence held not 
prejudicial to creditors objecting to 
claim —Vennerbeek & Clase Co v. 
Juergens Jewelry Co., 164 A. 509, 63 
R.I. 135. 

53. Bvldence held snAcient 

(1) To establish validity of claim 
gi‘nernlly. 

U..S.—Miller V. I»yntes Co., Md.. 71 

F.2d 804, certiorari denied 65 S Ct. 

121. 293 U.S. 604. 75 L.PId. 696, re¬ 
hearing denied 55 S.Cl 208, 293 U. 

S 632, 79 L.Ed 717. Certiorari de¬ 
nied Morrell v. Pyrites Co., 65 S. 
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dence, and as to questions of law and fact,^^ have 
been adjudicated in accordance with the general 
rules of procedure in civil actions. 

§ 1540. Time for Presentation of Claims 

Generally, although the court may fix the time with¬ 
in which claima ahail be preaented, failure to make 
application within the time limited ia not concluaive 
againat creditora and the court in ita diacretion may, In 
a proper caae, permit them to come in at a later date 
up to the time of final diatributlon. 


Although there is some apparently contrary au¬ 
thority,5® it is generally held proper and customary 
for the court in which the proceedings against the 
corporation are pending to make an order designat¬ 
ing the time within which claims against the corpo¬ 
ration must be presented or be barred from partici¬ 
pation in its assets,and ordinarily a claimant must 
use due diligence in filing within the time fixed or 
excuse his failure to do so.®^ As a general rule, 
however, failure to make application within the 


Ct. 121, 293 U.S. 604. 79 L.Ed. 696. 
rehearing denied 55 S.Ct. 208. 293 

U. S. 632, 79 L..Ed. 717. 

Mo.—Parsons v. Third Nat. Co.. App.. 
124 S.W.2d 630. 

Wash.—W. E. Dooley & Co. v. Seat¬ 
tle Electrical Supply Co.. 248 P. 
373, 140 Wash. 227. 

14a C.J. p 1017 note 76 [al. 

(2) To justify finding that lessors* 
claim in lessee's receivership pro¬ 
ceedings was based on conventional 
lien created by lease and not on 
statutory landlord's lien.—In re Frick 
Book & Stationery Store, 28 P.2'd 660, 
38 N.M. 120. 

(3) To show execution of draft by 
corporation.—Ohio Galvanizing & 
Mfg. Co. V. Nichol. 279 S.W. 377, 170 
Ark. 16. 

(4) To show that payments to cor¬ 
poration by claimant were loans and 
not contributions of capital or in¬ 
vestments in stock. 

U.S.—Revere Copper & Brass v. Adrl- 
ance Mach. Works, C.C.A.N.Y., 76 

F. 2d 876. 

Mo.—General Electric Co. v. Inter¬ 
state Electric Co., App., 204 S.W. 
933. 

(5) To support finding that claim 
was invalid. 

U.S.—Buffalo Colorograph Corpora¬ 
tion V. General Products Corpora¬ 
tion, D.C.Pa., 19 FSupp. 443, af¬ 
firmed and dismissed. C.C.A., .Gug¬ 
genheim V. Blelau, 90 F.2d 326. 
Kan.—Burrel Collins Brokerage Co. 

V. Dunn, 136 P. 939, 91 Kan. 64. 
Pa.—S. G. V. Co. of Delaware v. S. 

G. V. Co. of Pennsylvania, 107 A. 
722, 264 Pa. 377. 

Bvldsnce hold lasiiftcioiit 

(1) To establish validity of claim 
generally. 

U.S.—Revere Copper & Brass v. Adri- 
ance Mach. Works. C.C.A.N.Y., 76 
F.2d 876—Savage v. Monarch Roy¬ 
alty Corporation, C.C.A.Okl., 64 F. 
2d 650—McCullough v. Satter- 
thwait, C.C.A.Okl., 11 F.2d 111. 
Conn.—Jordan v. Jordan Co., 109 A. 

181. 519, 94 Conn. 384. 

Iowa.—In re Selway Steel Post & 
Fence Co., 232 N.W. 831, 211 Iowa 
89—First Nat. Bank v. Cement 
Products Co., 227 N.W. 908, 209 
Iowa 358. 


Minn.—Appeal of Jordan. 281 N.W. 

801, 181 Minn. 165. 

14a C.J. p 1017 note 76 [b]. 

(2) To Justify allowance of set¬ 
offs for mismanagement, against 
claims of officers for salaries.—Re¬ 
vere Copper & Brass v. Adriance 
Mach. Works. C.C.A.N.Y.. 76 P.2d 876. 

(3) To show that an employee 
claiming for breach of contract rati¬ 
fied an Invalid subscription to stock 
so as to make his claim subject to 
set-off or counterclaim: or to estab¬ 
lish his right to prospective commis¬ 
sions.—Primos Chemical Co. v. Pul¬ 
ton Steel Corporation, D.C.N.Y., 266 
P. 937. 

(4) To sustain officer’s burden of 
proving claims for salaries at undl- 
mlnished rate.—Revere Copper & 
Brass v. Adriance Mach. Works, su- 

I pra. 

54. MmiUn held quastioBa of fact 

Whether payments to corporation 
by principal stockholder were loans 
or gifts or additional capital contri¬ 
butions.—Revere Copper & Brass v. 
Adriance Mach. Works, supra. 

55. Ark.—Ohio Galvanizing & Mfg. 

Co. v. Nichol. 279 S.W. 377, 170 

Ark. 16. 

BaoaiTanihip for mismanagamaBt 

In the absence of statutory au¬ 
thority, as in proceeding.s to wind 
up an insolvent corporation, the court 
cannot fix the time for barring 
claims short of the statutory period 
of limitation, and hence cannot do 
so in a suit for receivership on the 
ground of mismanagement.—Ohio 
Galvanizing & Mfg. Co. v. Nichol, 279 
S.W. 377, 170 Ark. 16. 

Govemmant claim for fralght 

Under federal statutes, it Is not 
necessary for the federal government 
to obtain an extension of time for 
filing government’s claim for freight 
accruing to it while operating rail¬ 
roads, nor was it necessary to file 
claim within three months as ordered 
by the court.—In re Farmers' Co¬ 
op. Co., 206 N.W. 251, 200 Iowa 1160. 
58. Mo —State ex rel. Hyde v. Fal- 

kenhalner. 274 S.W. 722. 309 Mo. 

881—State ex rel. Bromschwjg v. 

Hartman. 300 S.W. 1054. 221 Mo. 

App. 215. 

14a C.J. p 1017 note 79. 
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Time for presentation of claims In: 
Insolvency proceedings generally 
see the C.J.S. title Insolvency i 
14. also 32 C.J. p 885 note 24- 
p 886 note 36. 

Receivership proceedings generally 
see the C.J.S. title Receivers 8 
271, also 53 C.J, p 237 note 63- 
p 238 note 84. 

*Tt is the approved practice to fix 
by order of court the time within 
which such claim may be presented, 
and to give notice thereof by publi¬ 
cation or otherwise, that all who de¬ 
sire to present claims must present 
them within the time specified, and 
that all who fail so to do shall be 
thereby barred from any Interest in 
the property in the hands of the 
court, or in Its proceeds."—Chicago 
Joint Stock Rand Bank v. Minnesota 
lioan &; Trust Co., C.C.A.Minn., 57 F. 
2d 70. 72. 

BsasoB for mis 

Fixing of such a date is essential, 
since, in order to make a distribu¬ 
tion of the corporate assets. It is 
necessary first to ascertain who has 
an interest in them, and to this end 
to require them to present a state¬ 
ment of their claims against the cor¬ 
poration at an early dale.-—Barber v. 
International Co., 48 A. 758, 73 Conn. 
687. 

D»ts fixed klionld be reaeonable time 
before distrlbatloa 

Mo.—State ex rel. Hyde v. Falken- 
halner, 274 S.W. 722, 309 Mo. 381. 

57. Iowa.—Independent Van & Stor¬ 
age Co. v. Iowa Mercantile Co., 179 
N.W. 157. 189 Iowa 874. 

Minn.—Standard Lithographing & 
Printing Co. v. Twin City Motor 
Speedway (’’o., 164 N.W. 986, 138 
Minn. 294. 

Mo.—State ex rel. Bromschwlg v. 
Hartman, 300 S.W. 1064, 221 Mo. 
App. 215. 

N.J.—Backer v. A. B. & B. Realty 
Co.. 162 A. 241, 107 N.J.Eq. 246. 

Baobes 

Minority stockholders, making no 
claims to corporate assets for nine 
years and after receiver had prac¬ 
tically liquidated corporation, were 
held barred by laches from claiming 
corporate property.—Graves v. D(*ca- 
tur, 146 S.E. 630, 167 G«. 678. 
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time limited by the order is not conclusive against 
creditors.®® Permission to file a claim after the 
date fixed is within the sound discretion of the 
court,®® and in proper circumstances, as where a 
reasonable excuse is shown for noncompliance with 
the order, creditors may be permitted to come in at 
such subsequent time,®® and the court may impose 
terms as a condition to the relief granted, if neces¬ 
sary for the protection of the creditors who have 
presented their claims in time.®i Especially is this 
principle applicable where the creditors who have 
proved their claims are willing that an extension 
should be granted,®® and where the unproved claims 
are small in amount and the receiver has nearly 
enough in his hands to pay all. just claims.®® 

It has been held that, in a proper case, the appli¬ 
cation for extension of time may be made at any 
time before the accounts of the receiver are finally 
adjusted,®^ or at any time before actual distribu¬ 
tion,®® or even after partial payments, if there is a 
surplus in the hands of the receiver so as not to in¬ 
terfere with payments already made,®® and if it is 
made to appear that no embarrassment in the ad¬ 
ministration of the trust will result from permitting 
such an extension of time for presentation of 
claims,®'^ Nevertheless it has been held that an ex¬ 
tension of time for filing the claim will not be 


granted where to do so would result in protracted 
litigation and long delay in settlement of the es¬ 
tate,®® and in prejudice to those whose claims have 
been established and who are entitled to a settle¬ 
ment of the estate,®® and, of course, no claims will 
be permitted to be filed after final distribution has 
taken place.^® 

Hearing of application for extension. On a hear¬ 
ing of applications for extension of time for filing 
claims the question of allowing claims to be filed 
out of time should be dealt with separately in re¬ 
spect to each claim.^i court may properly con¬ 
sider the merits of the claim sought to be present¬ 
ed,^® and the diligence or want of diligence of 
those in whose behalf the claims are presented.^® 
Where the showing indicates a lack of diligence or 
want of right on the part of the creditors and stock¬ 
holders, there is no abuse of discretion in refusing 
to grant the application.**^ Where the claim is fair¬ 
ly contested both by the receiver and creditors, and 
is evidently one of such a character as to require a 
formal presentation and trial by regular proceed¬ 
ings at law or in equity, the claim cannot be al¬ 
lowed on the application to extend the time for fil¬ 
ing it.*^® 

A party pefitionhig for the recovery of personal 


B8l U.S.—Durant v. Savin Realty 
Corporation, D P.N.Y.. 33 F.2d 127 
—MacNamee v. Bankers' Union for 
Poreipn Coniinerce & Finance, C.C. 
A.Conn., 25 F 2d 614—Rniployers’ 
liiabillty Assiir. Corpomtion v. As¬ 
toria MnhoKnny Co., C.C.A.N.Y., 6 
F 2d 916, roviTsinx, D.C., 4 F.2d 
761. ami 295 F. 767. 

Minn.—American Fund for Public 
Service v. Associated Textiles, 245 
N.W. 376. 187 Minn. 300. 

14a C.J, p 1017 note 83. 

59. U.S—rhH-afro Joint Stock Dand 
Bank v. Minnesota Boan & Trust 
Co.. C.C.A.Mian. 57 F.2d 70. 

Mina.—American Fund for I’ubllc 
Seprioo V. Aaaocinted Textiles, 246 
N.W. 876. 187 Minn. 300. 

N.C.—Odell Hardware Co. v. Holt- 
Mori?an Mills, 93 S.E. 6, 173 N.C. 
304. 

Oorafnl eouidaratloa 

L>eave to file delayed claim in cor¬ 
poration's receivership proceedings 
should not be f^ranted as a matter of 
courfie but only after careful consid¬ 
eration—Durant v. Savin Realty 
Corporation, B.C.N.Y., 33 F.2d 127. 

90i U.S.—Durant v. Savin Realty 
Corporation. D.O.N.Y., 33 P.2d 127. 
Iowa.—In re Selway Steel I’ost & 
Fence Oo.. 332 N.W. 831, 211 Iowa 
89. 

Mol— iState «z rel. Bromschwig v. 


Hartman, 300 S.W. 10.64, 221 Mo. 
App. 215. 

14a C.J. p 1017 note 83. 

Bzienslon of time properly yranted 
Minn —American Fund for Public 
Service v. Associated Textiles, 245 
N.W. 376, 187 Minn. 300. 

14n C.J. p 1017 note 83 [a]. 

Bztenslon of time properly denied 
Ind.—U. S. V. Fletcher Savingr.** & 
Trust Co., 161 N.E. 420, 197 Ind. 
527. 

Wash.—J. E. Berkheimcr Mfx. Co. v, 
American Wood Pipe Co., 34 P.2d 
351, 178 Wash. 98. 

14a C.J. p 1017 note 83 [b]. 

€1. Minn.—.^traw, etc.. Mfg. Co. v. 
L. I>. Kilbournc Boot, etc., Co., 100 
N.W. 100, 92 Minn. 399. 

14a C.J. p 1018 note 84. 

88. N.J.—In ro Marx. Ch.. 43 A. 981. 

83. K.I.—In re Eddy, 8 A. 694. 16 K. 
I. 474. 

64. Conn.—Barber v. Int€>rnational 
Co., 48 A. 758, 73 Conn. 587. 

Xiaohee 

A claim was not barred by laches, 
where claimant had repeatedly 
souK^ht payment from receiver and 
claim had been filed before audit of 
receiver's final account and before 
statute of limitations had run on cor¬ 
porate obi {fixations.—Miller v. South 
Hills Lumber & Supply Co., 6 A.3d 
92. 334 Pa. 293. 
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65. US.—Durant v. Savin Realtv 
Corporation, DC.N.Y., 33 F.2d 127. 

14a C.J. p 1018 note 87. 

66. Mo.—State ex rel. Brom.schwigr 
V. Hartman. 300 S.W. 1054, 221 Mo. 
App. 216. 

N.J.—Grimmell v. Merchants' Ins- 
Co, 16 NJ.Eq. 283. 

67. N.J.—Wall V. Young, 33 A. 526. 
54 N.J.Eq. 24. 

68. N.J —Blake v. Domestic Mfg. 
Co., Ch.. 41 A. 376. 

69. U.S.—Chicago Joint Stock Land 
Bank v. Minnesota Loan & Trust 
Co.. C.C.A.Mmn., 57 F.2d 70. 

14a CJ. P 1018 note 92. 

7a Mo.—State ex rel. Bromsehwig 
V. Hartman. 300 S W. 1064, 221 Mo. 
App. 215. 

71. U.S.—Pennsylvania Steel Co. v. 
New York City B. Co., D.C.X.Y.. 
202 F. 296. 

72. Minn.—Standard Lith., etc., Co. 
v. Twin City Motor Speedway Co. 
164 N.W. 986, 138 Minn. 294. 

73. Minn.—Standard Lith., ete, Co. 
V. Twin City Motor Speedway Co, 
supra. 

74. Minn.—Standard Lith., etc., Co. 
V. Twin City Motor Speedway Co., 
supra. 

76. N.J.—Blake v. Domestic Mfg. 
Co.. Ch., 41 A. 376. 
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property or its value as distinguished from one 
claiming for a money demand or its equivalent is 
not required to claim against the corporation with¬ 
in the time specified by court ordcr.^* 

§ 1541. Notice to Present Claims 

The court may by published notice or by citation 
inform claimants of the time for presentation and hear¬ 
ing of claims and of objection thereto, and require them 
to come into court to establish their rights. 

The court may by notice or citation require all 
persons laying claim to property found in the pos¬ 
session of an insolvent corporation over which ju¬ 
risdiction has been acquired to come into court and 
establish their rights.'^'^ So, in a general creditors’ 
suit against an insolvent corporation, the court will 
usually direct that advertisement be made of the 
time for presentation and hearing of claims, and of 
objection thereto.*^® It is sufficient that notice to 
present claims is given by publication, since it may 
be impracticable that personal notice should be 
served on each creditor of an insolvent corpora- 
tion.79 

§ 1542. Objections to Claims and Proceed* 
ings Thereon 

Persorrs In interest, Including creditors» may have an 


opportunity to present objectlone to the validity or prior¬ 
ity of claims and to submit evidence in support thereof. 

Claims against the corporation should not be ap¬ 
proved without some formal and regular proceeding 
whereby their validity may be inquired into after a 
reasonable opportunity has been given to all per¬ 
sons in interest to present objections and submit 
evidence in support thereof.*® Since, as appears in 
§ 1492 supra, general creditors have a so-called lien 
on property of an insolvent corporation taken over 
for administration by a court of equity, they have 
such an interest as entitles them to object to claims 
presented by other creditors to participate in a dis¬ 
tribution of the assets,*^ and these objections may 
go cither to the validity*^ or to the priority** of 
such claims. So, also, the receiver or any stock¬ 
holder or any other person in interest is entitled to 
object to such claim.*^ This objection should be 
made before the receiver on the question of distri¬ 
bution of assets, and not by an original bill of com¬ 
plaint.** As appears in § 1544 infra, the parties 
may have the court review the receiver’s determina¬ 
tion allowing or disallowing a claim. 

On motion a reference may be directed to ascer¬ 
tain whether the claims presented arc valid;*® but 


78. Nev.—Llndley & Co. ▼. Pigrgly 
Wigffly Nevada Co., 30 P.2d 223, 
65 Nev. 257. 

77. Wash.—Barnes v. Patrick, 28 P. 
2d 293, 176 Wash. 142, 91 A.L.R. 
901. 

78. U.S.—Continental Trust Co. v. 
Toledo, etc., R. Co., C.C.Ohlo, 82 F. 
642, modified on other grounds 95 
F. 497. 36 C.C.A. 155. 

79. Tenn.—Barnett v. East Tennes¬ 
see, etc., R. Co., Ch.App., 48 S.W. 
817. 

14a C.J. p 1018 note 8. 

80. Philippine.—^Whalen t. Iron 
Wk.s., 13 Philippine 417. 

In insolvency proceed in grs generally 
see the C.J.S. title Insolvency 8 
14, also 32 C.J. p 887 note 44-p 889 
note 69. 

In receivership proceedings generally 
see the C.J.S. title Receivers 88 
275-279, also 53 C.J. p 239 note 16- 
p 240 note 52. 

Administering oath 

On investigation of claims by re¬ 
ceiver, he may administer an oath 
under statute which confers on him 
power to hear and determine claims 
presented, although statute does not 
expressly give him right to adminis¬ 
ter oath. It is implied from the 
statute.—Runyon v. Farmers', etc.. 
Bank, 4 N.J.Eq. 480. 

Vsoessaxy parttes 

Purchaser of lease at receivers' 


sale was not necessary defendant in 
proceeding to enforce claim for 
breach thereof.—Raleigh Banking & 
Trust Co. V. Safety Transit Lines, 
157 S.B. 62, 200 N.C. 415. 

81. U.S—Mesker v. Ohio River Sand 
Co., CC.A.Ky., 286 F 379. appeal 
dismissed 44 S.Ct. 402. 264 U.S. 572. 
68 LKd. 856. 

14a C.J. p 1018 note 6. 

8B. Ind.—Franklin Nat. Bank v. 
Whitehead. 49 N.E. B92, 149 Ind. 
560, 63 Am.S.R. 302. 39 L.U.A. 725. 

83. U.S.—Me&ker v. Ohio River Shnd 
Co., C.C.A.Ky., 285 F. 379, appeal 
dismissed 44 S.Ct. 402, 264 U.S. 
572, 68 L.Ed. 856. 

14a C.J. p 1018 note 8. 

"General creditors should hnve no¬ 
tice of . . . claimed preferences 

in order to content them if neces¬ 
sary.”—State Bank of Williamson v. 
Lamoka Power Corporation, 198 N.E. 
609, 269 N.y. 1, modifying 281 N.Y.S. 
531. 246 App.Div. 202. 

Purchase of preferred claim 

A creditor does not lose right to 
contest claims of other creditors to 
preference because of his purchase of 
some of alleged preferred claims.— 
Me.skcr v. Ohio River Sand Co., C. 
C.A.Ky., 285 F. 379, appeal dismissed 
44 S.Ct. 402, 264 XJ.S. 672, 68 L.Ed. 
856. 

▼aoatU^r order of preference 

Unsecured creditors may petition] 
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to vacate orders allowing a prefer¬ 
ence to another creditor and they are 
not chargeable with receiver’s negli¬ 
gent failure to take steps to move to 
vacate orders.—Dork<*ry v. Banan, 
TexClv.App., 64 S.W 2d 1017, error 
refused. 

84. U.S.—-Priest v. Wells. C.C.A.Mo, 
282 F. 57. 

14a C.J. p 1018 note 9. 

Order of court 

That receiver cannot question any 
order of court does not preclude his 
denying that an order, whose validity 
he does not question, required him 
to pay fees of attorney for corpora¬ 
tion as claimed by attorney, where 
such claim was antagonistic to inter¬ 
est of some. If not all, of parties to 
receivership’s suit.—Priest v. WelKs, 
supra. 

Time of raising objection 

Uev.Code 1915 8 1068. General Cor¬ 
poration Law, limiting time within 
which receiver may dispute liem of 
Judgment, is applicable only to re¬ 
ceivers provided for by that law, and 
not to those appointed under Insol¬ 
vency Act, Rev.l'ode 1915 6 3882.— 
Ferris v. Chlc-Mlnt Gum Co., 125 A. 
343, 14 Del.Ch. 276. 

85. N.J.—Consolidated Coal Co. v. 
National State Bank, 38 A. 657, 55 
N.J.Kq. 800. 

88. N.y. —Guardian Sav. Inst, v. 
Bowling Green Sav. Bank, 66 Barb. 
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only disputed claims should be submitted to the ref¬ 
eree.®^ 

§ 1543. Waiver of Right to Prove Claim 

Creditors may waive their right to prove claims 
against an insolvent corporation. 

Creditors of an insolvent corporation may waive 
their right to prove claims against it.®® So, offi¬ 
cers issuing financial statements omitting mention 
of their claims may be subsequently barred from 
proving them on the ground of waiver.®® Also, as 
appears in § 1540, creditors may be debarred by 
failing to present claims within the time prescribed 
by order of court; and creditors of a defunct cor¬ 
poration whose property has been taken over by a 
new corporation, by accepting stock of the new 
company for their debts, may waive the right to 
prove as creditors of such company in insolvency 
proceedings.®® However, where receivers are ap¬ 
pointed by a court without jurisdiction, an officer 
making a contract with them contintiing his em¬ 
ployment does not thereby waive a claim against 
the corporation for breach of his contract with the 
corporation, since he is only performing his duty 
to minimize damages,®^ 

§ 1544. Allowance or Disallowance 

Claims should be passed on by the receiver and al¬ 
lowed if properly proved and enforceable and disallowed 
if not, and such determination may be reviewed on 
Judicial hearing of the receiver’s report, and even the 


I 1544 

court’s determination may be modified or corrected on 
rehearing or appeal. 

Claims presented in an insolvency proceeding 
against a corporation should be passed on by the 
receiver and allowed or disallowed and notice of 
such action should be given to claimants who then 
have the opportunity of having this determination 
reviewed by the court,®® in accordance with the 
rules subsequently slated in this section. Only 
claims of creditors which are properly proved and 
are enforceable may be allowed;®® and on the oth¬ 
er hand, if a claim is provable it should be allow^ed 
if proved within the date fixed for concluding the 
hearing of claims.®^ Claims which have been rc 
duced to judgment should be allowed.®® Claims 
barred by the statute of limitations arc properly 
disallowed.®® Also, claims should be disallowed 
where the evidence in support of them does not 
make out a prima facie case.®"^ 

Dealings between allied corporations having prac¬ 
tically the same officers are subject to closest scru¬ 
tiny in determining whether claims of the one cor¬ 
poration are to be allow'ed against the assets of the 
other.®® So, the claim of a parent corporation 
against an insolvent subsidiary corporation may be 
disallowed even though a right of set-off existing in 
favor of the subsidiary has been barred by the stat¬ 
ute of limitations where to allow the claim would 
be highly inequitable.®® 

The disallowance of a claim for damages for an- 
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276—People v. Remington, 19 Abb. 
N.ras. 360. 

Notice to parties 

Where on sueh reference stockhold¬ 
er appears and submits to Jurisdic¬ 
tion of referee, he cannot on referee’s 
reporting in favor of claim, set up 
that proceedings before referee were 
void because notice was not given 
to another parly, failure to give 
which could not affect himself, the 
reference is not a motion or applica¬ 
tion in proceedings for dissolution of 
corporation or for distribution of its 
a.*4sets within statute requiring notice 
in such proceedings to be served on 
attorney general.—People v. Ameri¬ 
can Steam Boiler Ins. Co., 38 N.Y S. 
406. 3 App.Div. 604. affirming 36 N.Y. 
S. 365, 14 Misc. 162. 

87. N.Y.—People v. Universal L. Ins. 
Co.. 30 llun 142. 

14a C.J. p 1018 note 13. 

88 . U.S.—Sagendorph v. American 
Metal Stamping Co., D.C.Pa.. 227 F. 
942, affirmed 236 F. 534, 149 C.C.A. 
686 . 

Md.—Benson v. Borden, 198 A. 419. 
Bstoppel to prove claim see supra S 
1636. 

89. Md.—Benson v. Borden, supra. 


90. US—Sagendorph v. American 
Metal Stamping Co, D C.Pa , 227 F 
942. affirming 236 F. 634, 149 C.C 
A. 586 

91. U.S.—Primos Chemical Co. v 
Fulton Steel Corporation, D.C.N.Y., 
266 F. 937. 

98. Pa —Reid v. Reid, 85 A. 87, 237 
Pa. 182. 

Allowance or disallow'ance of claims; 
In Insolvency proceedings generally 
see (he C J S. title Insolvency 6 
14. also 32 C J. p 889 notes 70-72. 
In receivership proceedings gener¬ 
ally see the C..I.S. title Receivers 
SI 272-274, also 63 C.J. p 238 note 
93-p 239 note 14. 

Claaaifleation of claims 

Receiver should classify claims as 
allowed and .disallowed, classify for¬ 
mer as preferred or general, and ac¬ 
tual or contingent, divide preferred 
claims as to priority, and embody 
classlflcations in report, under Cor¬ 
poration Act § 74, after expiration of 
time for filing claims, as basis of or¬ 
der of distribution, after notice and 
opportunity to interested parties to 
be heard.—Tuttle v. State Mut. Lia¬ 
bility Ins. Co., 127 A. 682, 2 N.J. 
Misc. 973. 


93. Pa ^-Reld v, Reid, 86 A. 87, 237 
Pa 182. 

Claim properly disallowed 

Claim of president and majority 
stockholder of insolvent corporation 
was properly rejected by receiver 
where claimant had treated business 
as hip own and under evidence it is 
impossible to ascertain balance due. 
—Gordon v. Baton Rouge Stores Co., 
121 So. 759. 168 La 248. 

94. La.—Herriges v. Doloras Cigar 
Co., 8 LaApp 215. 

Mo—State ex rel. Hyde v. Falken- 
hainer, 274 S.W. 722, 309 Mo. 381. 

95. Mo.—Mobile Cent. Trust Co. v. 
IVArey, 142 S W. 294. 238 Mo. 676. 

14a CJ. p 1019 note 22. 

96. Pa—Reid v. Reid, 85 A. 87. 237 
Pa. 182. 

97. U.S.—Mizell v. Elmore, etc., Con¬ 
tracting Co., N.Y., 219 F. 628, 135 
C.C.A. 278. 

96. U.S. — Consolidated American 
Royalty Corporation v. Taliaferro, 
C.C.A.Okl.. 78 F.2d 802. 

99. D.C.—Brownley v. Peyser, 98 P. 
2d 337, 69 App.D.C. 58. 
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ticipatory breach of a covenant to pay rent in fu- 
turo may be made without prejudice to the claim¬ 
ant's right to make further application for relief if 
the receivership funds exceed administration ex¬ 
penses and allowed claims.^ A court of equity is 
ordinarily not warranted in reducing a claim under 
a contract valid under state law, on the ground that 
the interest rate provided for is inequitable.^ 

Determination by court. Objections to the receiv¬ 
er's determinations or allowances of claims are in 
the nature of an appeal from the receiver’s decision 
and should be properly raised as an appeal on the 
judicial hearing and determination of the receiv¬ 
er’s report.3 So, where a claim is rejected by the 
receiver, the creditor may have his rights in the 
fund in controversy adjudicated by bringing the 
matter directly before the court in the appropriate 
manner.^ A claim allowed by the receiver is prima 
facie an obligation of the corporation, and the va¬ 
lidity of the claim will not be disturbed unless the 
objecting parties sustain the burden of proving its 
invalidity.® 

On judicial hearing of the receiver’s report, ex¬ 
ceptions to improper or invalid claims which have 
been allowed should be sustained.® Where the ele¬ 
ments of an account stated exist with respect to a 
claim for attorney’s fees, the propriety of the 
amount will not be reviewed.'^ 

A court order approving the receiver's action in 
allowing a claim is a determination of the exist¬ 
ence and amount of the claim and of the right of 
the claimant to share in the assets impounded by 
the court.® The advantage of a decree overruling 
a claim filed against a corporation in proceedings 


to wind up its affairs will not be limited to those 
only who objected thereto, where the contract on 
which the claim was based was void as to all credi¬ 
tors.® 

Review. After judicial hearing and determina¬ 
tion of an application for certain allowances, the 
court in its discretion may refuse to reopen the 
hearing and to grant leave to file a bill of review 
on the ground of newly discovered evidence. 
Where a decree confirming the allowance of a 
claim has been procured by fraud, the court will 
set it aside.ii A court allowing tax claims which 
included penalties could later correct its mistake by 
entering a decree disallowing penalties.^2 Like¬ 
wise, a court may set aside former orders allowing 
a preference to certain unsecured creditors where 
the granting of such preference is inequitable and 
unjustifiable.^® On appeal from the court’s deter¬ 
mination with respect to claims before it, only such 
assignments of error will be considered as are prop¬ 
erly raised and as are proper matters for appellate 
determination.^^ On an appeal from *a decree al¬ 
lowing a certain claim in part only and denying 
preference, the corporation’s creditors other than 
the one appealing from the decree are not necessary 
parties since they are sufficiently represented by the 
receiver.^® 

§ 1545. Effect of Proof of Claim on Pending 
Suits 

The proving of a claim generally doea not operate aa 
a waiver or abandonment of a pending ault agalnat the 
corporation in another Jurladictlon or prevent main¬ 
tenance of an action agalnat corporate offlcera. 

The proving of a claim against an insolvent cor- 


1. N.J.—Bloch V. Bell Furniture Co., 
162 A. 414, 111 N.J.Eq. 551, 84 A. 
L..R. 885, modifying 157 A. 390, 109 
N.J.Eq. 356. 

a. U.S.—Manufacturers* Finance Co. 
v. McKey, Ill., 55 S.Ct. 444, 294 
U.S. 442, 79 Li.Ed. 982, reversing, 
C.C.A., P. R. Mallory & Co. v. 
Griersby-Grunow Co.. 72 F.2d 471, 
certiorari granted Manufacturers' 
Finance Co. v. McKey. 65 S.Ct. 218, 
293 U.S. 652. 79 UEd. 654. 

8. N.J.—Tuttle v. State Mut. Liabil¬ 
ity Ins. Co., 127 A. 688, 3 N.J.Misc. 
281. 

Del.—Hannigan v^ Italo Petrole¬ 
um Corporation of America, 181 A. 
660, 7 W.W Harr. 227. 

SulMitittttiOA of party 

Where, on objection to prosecution 
of claim by. assignee of inventor's 
patent rights because of alleged 
champertous nature of assignment 
agreement, assignee surrendered 
right to assignor, who sought to be 


reinstated as claimant, supreme 
court on appeal would permit rescis¬ 
sion of assignment agreement and 
substitution of assignor as claiiaant 
without dismissing action.—In re 
Norcor Mfg. Co., 271 N.W. 2. 223 Wls. 
463. 

Claims snmmartly dlsaUowsd 

Where statute authorizes chancery 
court to hear appeals from receiver's 
determination disallowing claims in 
summary way, and receiver consents 
to determination of appeal from his 
disallowance of certain claims with¬ 
out answer, court Is Justifled in so 
hearing and determining the appeal. 
—Hoskins v. Seaside Ice Mfg., etc., 
Co., 59 A. 646, 68 N.J.Eq. 476. 

6. Wash.—Schaffer v. Sunnyslde-Ta- 
kima Oil Co., 216 P. 968. 126 Wash. 
689. 

6. U.S.—Buffalo Colorograph Corpo¬ 
ration V. Genera] Products Corpora¬ 
tion, D.C.Pa., 19 F.Supp. 448, affirm¬ 
ed and dismissed, O.C.A., Guggen¬ 
heim V. Biclau, 90 F.2d 326. 
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Del.—Clough V. Superior Equipment 
Corporation, 157 A. 306, 18 Del.Ch. 
202 . 

7. Del.—Haas v. Sinaloa Exploration 
& Development Co., 156 A. 4. 17 
Del.Ch. 334. 

8b Del.—^Hannigan v. Italo Petrole¬ 
um Corporation of America, 181 A. 
660, 7 W.W.Harr. 227. 

8w Ill.-—Oimstead v. Vance. 63 N.E. 
634, 196 Ill. 236, affirming 92 Ill. 
App. 287. 

la Del.—In re Missouri-Kansas 
Pipe Line Co.. 2 A.2d 273. 

11. Ill.—Farwell v. Great Western 
Tel. Co.. 44 N.E. 891, 161 Ill. 522. 
18. U.S.—McCormick v. Puritan Coal 
Mining Co., C.C.A.Pa.. 41 F 2d 213. 
13. Tex.—Dockery v. Hanan, Civ. 
App., 64 S.W.2d 1017, error refused. 

1^ Tex.—Ferrell v. Ertel, Civ.App., 
100 S.W.2d 1084. error dismissed. 

15. U.S.—Gripton v. Richardson, C. 
C.A.Cal., 82 F.2d 313. 
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poration without reference to a pending suit in an¬ 
other jurisdiction, of which suit the receiver has 
knowledge, does not operate as a waiver or aban¬ 
donment of that suit,i® and the judgment afterward 
therein recovered is conclusive.!*^ The fact that 
claims of creditors have been filed with the receiv¬ 
er of an insolvent corporation does not relieve the 
directors or officers of the corporation of liability, 
or prevent the maintenance of an action against 
them, or any of them, pending the receivership.!® 
Independent of court rule or statute, the mere filing 
of daim is not in itself a pleading or intervention in 
the receivership action,!® and notwithstanding such 
filing of claim the creditor may pursue other avail¬ 
able remedies^ such as enforcement of security held 
by him.2® 


§ 1546. Amendment or Increase of Claiin 

One makino application to have a claim Increased or 
amended should show proper grounds therefor and give 
other parties an opportunity to be heard. 

Where a creditor makes application to have his 
claim increased or amended after all the parties 
have been heard and a report made purporting to 
cover all the claims, without any exceptions being 
filed, he should make some showing of excusable 
neglect, inadvertence, or surprise, giving an oppor¬ 
tunity to all other parties in interest to be heard, 
as to the propriety of allowing the matter to be 
reopened and also as to the merits of the proposed 
increase or amendment of the claim.®! 


J. PRIORITIES 


§ 1547. Creditors 

Priorities between different classes of creditors 
are discussed in detail in the sections immediately 
following. 

§ 1548. -As between General Creditors 

In the absence of a statute to the contrary, no gen¬ 
eral creditor of an insolvent corporation Is entitled to be 


preferred In payment over other creditors In the same 
class. 

Unless it is otherwise provided by statute,®® the 
general rule for the distribution of the assets of an 
insolvent corporation, so far as they are unencum¬ 
bered, is to divide them ratably among the credi¬ 
tors, no one being entitled to priority of payment 
over others.®® The assets of the corporation arc 
administered on the principle that equality is cqui- 


16. Masa.—Clark v. Warwick Cycle 
Mfx. Co., 54 N.E. 887, 174 Mass. 
434. 

14a C.J. p 1019 note 27. 

17. 17.S.—Pine Lake Iron Co. v. La 
Fayette Car Works, C.C Ind., 63 
P. 853. 

N.J.—Taylor v. Gray, 44 A. 668. 69 
N.J.Kq. 621. 

18. Iowa.—Parsons v. Rinard Grain 
Co., 173 NW. 276, 186 Iowa 1017. 

I9l Del.—^HannijE^an v. Italo Petro¬ 
leum Corporation of America. 181 
A. 660, 7 W.W.Harr. 227—Hannisan 
V. Italo-l*etroleum Corporation of 
America, 181 A. 4, 7 W.W.Harr. 
180. 

20l U.S.—International Banking Cor¬ 
poration V. Lynch, C.C.A.Cal., 269 
F. 242. 

61* S.C.—^IVardlaw v. Troy Oil Mill, 
64 S.E. 668, 74 S.C. 368, 114 Am. 
S.R. 1004. 

aa. Conn.—Lippitt v. Thames Loan, 
etc.. Co., 90 A. 369. 88 Conn. 185. 

aa Ariz.—Sisk v. White. 69 P.2d 
242. 

Mo.—McClure Oarage v. Sturdivant 
Bank. App., 76 S.W.2d 438. 

N.J.—Engineering Co. v. Perryman 
Electric Co., 166 A. 461, 113 N.J. 
Eq. 266, affirmed 168 A. 298, 114 N. 
J.]^. 61. 


Okl.—Holcomb Oil Co. v Holcomb, 
66 P.2d 1163, 176 Okl. 633. 

Pa.—Taylor v. Penrose Motor Co., 
101 Pa.Ruper. 486. 

S.C.—Ex parte Michle, 165 S.E. 359. 
167 S.C. 1—Bradley v. Guess, 163 
S.E, 466, 16.«» S.C. 161—Rice v. 

City of Columbia, 1G2 S.E. 458, 164 
S.C, 261—C'ltizens’ Bank of Pine- 
wood V. Bradley, 134 S.E. 510, 136 
S.C. 511. 

14a C.J. p 1019 note 33. 

Partloolar claims hold not oBtltlsd to 
priority 

(1) Claim for water rents in favor 
of a city.—Schultz v. City of Cincin¬ 
nati, 8 Ohio App 140, affirmed City 
of Cincinnati v. Schultz, 120 N.B. 176, 
97 Ohio St, 317. 

(2) Deposits with a gas company, 
under agreement to return same aft¬ 
er connections with mains were made 
and claimants became customers.— 
I’inlsch Compressing Co. v. Buffalo 
Gas Co.. C.C.A.N.y., 280 F. 830 

(3) Former lessee who, for a stipu¬ 
lated monthly payment to be paid by 
a corporation, surrendered lease to 
enable owner to give lease to the 
corporation.—^People v. California 
Safe Deposit & Trust Co., 167 P 
181, 34 Cal.App. 269. 

(4) Seller of sprinkler system un¬ 
der conditional sale contract, against 

I funds In receiver’s hands arising 
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from .sale of all assets—Spitalny v. 
Superior Novelty Mfg. Co., 131 A. 
524. 98 N.J.Eq. 523. 

(5) Other claims see 14a C.J. p 
1019 note 33 thl-fd]. 

Committee of creditors, acting un¬ 
der an agreement In effect constitut¬ 
ing an assignment for the benefit of 
creditors, cannot distribute the as¬ 
sets among the creditors signing the 
agreement and disregard other credi¬ 
tors.—Love v. Clayton, 134 A. 422, 
287 Pa. 205. 

a>amlshmeat of tmstee 

One of several creditors of a cor¬ 
poration entitled to share a fund in 
the hands of a trustee cannot ac¬ 
quire priority by serving garnish¬ 
ment process on the trustee.—State 
V. Soo Oil Co., 252 N.W. 494, 62 S.D. 
199. 

Unpaid seller 

In order for a creditor, who sold 
goods to the corporation, to succeed 
in establishing his claim to a pref¬ 
erence it must appear: First, that 
defendant was insolvent at the time 
of the purchase; second, that defend¬ 
ant concealed its insolvency from 
claimant; third, that defendant at 
the time it purchased did so with¬ 
out the intention of paying therefor. 
—Hyman v. Trow Directory Printing 
& Bookbinding Co., C.C.A.N.Y., 261 
F. 991. 
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ty;24 and the operation of the rule is not affected 
by the fact that the several debts may have accrued 
at different times,25 that some of the debts arc 
greatly in excess of others,2® or that some of the 
creditors did not make themselves parties before 
judgment to an action to set aside prcferences.27 
On the other hand, as between creditors whose debts 
were created under power given to the corporation 
by its charter, and those created under contracts 
that the corporation had no authority to make, the 
former must be preferred ;28 and in order for one 
creditor to stand on an equal footing with others 
it is, of course, essential that his claim should be 
bona fide.29 Also a failure to comply with a valid 
court order prescribing a condition precedent may 
deprive a creditor of the right to share ratably with 
other creditors of the same class.20 

Statutes creating preferences between creditors, 
being in derogation of common right, must not be 
extended by construction,^! and will not be so con¬ 
strued as to displace vested rights, unless their 
language clearly indicates an intention to change 
existing law.22 

§ 1549. - As between Trust Creditors and 

General Creditors 

Trust creditors are not, merely as such, entitled to 
priority over general creditors. 

A trust creditor is not entitled to preference over 
general creditors of an insolvent corporation merely 
on the ground of the nature of the claim.23 To au¬ 


thorize such a preference, some specific recognized 
equity founded on the relation of the debt to the 
assets which came into the hands of the receiver or 
assignee, and which entitles claimant, according to 
equitable principles, to a preference in payment out 
of those assets, must be established by evidence 
and claimant must trace the trust money to some 
specific property, or into some particular fund or 
account of the assignor which has passed into the 
hands of the receiver or assignee.25 However, it 
has been held that, where the stockholders and 
creditors of an insolvent corporation, other than a 
creditor by trust lien covering all the real estate of 
the corporation, procure the appointment of a spe¬ 
cial receiver of the property of the corporation, the 
trust lien will be protected against indebtedness cre¬ 
ated by the special receiver.®® 

§ 1550. - As between Secured and Unse¬ 

cured Creditors 

Secured debts, constituting a lien on the property, are 
entitled to priority of payment. 

The assets of an insolvent corporation will be ap¬ 
plied, sometimes by virtue of express statutory pro¬ 
vision, first to the payment of secured debts, con¬ 
stituting a lien on the property, and second to un¬ 
secured debts,®7 and the trust fund doctrine does 
not throw secured and unsecured indebtedness into 
hotchpot to be satisfied regardless of priorities.®® 
So general creditors may obtain no priority over 
prior lien creditors without their express consent,®’’ 
and the right of a secured creditor of an insolvent 


24. N.J.—Engrincering Co. v. Perry¬ 
man pnectric Co.. 166 A. 461, 113 
N.J.Eq. 255, affirmed 168 A. 298, 114 
N.J.Eq. 61. 

14a C.J. p 1020 note 34. 

25. N.Y.—Liowne v. American F. Ins. 
Co., 6 Paige 482. 

ZS. U.S.—Whelan v. Enterprise 
Transp. Co.. C.O.Mass., 175 F. 212. 
14a CJ. p 1020 note 36. 

£7. N.Y.—Lodi Chemical Co. v Na¬ 

tion.^! Lead Co., 58 N.Y.S. 717, 41 
App.Div. 535. 

28. Tcnn.—Chattanooga Bank V. 
Memphis Bank, 9 Heisk. 408. 

29. Ill.—Comatock-Ca.«itle Stove Co. 
v. Baldwin, 48 N.E. 723, 169 Ill. 
636. 

3a Saonrlty for costs 

Where, after partial administra¬ 
tion of the assets of an insolvent 
corporation, the court ordered its 
receiver to bring suits against non¬ 
resident promoters to recover secret 
profits for the sole benefit of such 
creditors as should provide security 
for costs. Including expenses of the 


receiver as counsel, etc., creditors 
who failed to Join in the furnishing 
of such security, and made no ef¬ 
fort to participate in the proceedings 
until It became evident that a large 
sum would be recovered therein, are 
not entitled to .share in such fund.— 
McEwen v. Harriman Land Co., 
Tenn., 138 F. 797. 809, 71 C.C.A. 163 
—14a C.J. p 1020 note 40. 

31. N.J.—Colyer v. Foster Screen 
Co.. 133 A. 542, 99 N.J.Plq. 734. 

14a C.J. p 1020 note 42. 

32. U.S.—Schmidt man v. Atlantic 
Phosphate & Oil Corp., N.T., 230 
F. 769, 145 C.C.A. 79. 

14a C.J. p 1020 note 43. 

33. Pa.—Commonwealth v. Union 
Surety, etc., Co., 37 Pa.Super. 179— 
Commonwealth v. Union Surety, 
etc., Co., 37 Pa.Super. 167. 

34b Pa.—Commonwealth v. Union 
Surety, etc., Co., 37 Pa.Super. 179 
—Commonwealth v. Union Surety, 
etc., Co., 37 Pa.Super. 167. 

36. Pa.—Commonwealth v. Union 
Surety, etc., Co., 37 Pa.Super. 179 
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—Commonwealth v. Union Surety, 
etc., Co., 37 Pa.Super. 167. 

14a C.J. p 1021 note 47. 

Following or tracing trust funds in¬ 
to products or subslitute.s general¬ 
ly see the C.J.S. title Trusts § 437. 
also 65 C.J. p 968 note 39-p 970 
note 54. 

36. W.Va.—Seiler v. Union Mfg. Co., 
40 S.E. 647, 60 W.Va. 208. 

37. N.M.—Maxwell Lumber Co. v. 
Connelly, 287 P. 64, 34 N.M. 662. 

14a C.J. p 1021 note 50. 

liandlord executing distress war¬ 
rant prior to appointment of receiv¬ 
er for Insolvent corporate tenant w-as 
entitled to preference for rent in ar¬ 
rears, not exceeding one year, under 
statute.—Morehouse v. Keyport Auto 
Sales Co., 179 A. 27S, 118 N.J.Eq. 368. 

3a Or.—Clarke Woodward Drug Co. 
V. Hot Lake Sanatorium Co., 169 P. 
796, 88 Or. 284. 

14a C.J. p 1021 note 51. 

39. U.S.—MacGregor v. Johnson- 

Cowd In-Emmerich, C.C.A,N.Y., 31 
F.2d 270. 
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corporation to full payment, outranks the right of 
a general creditor to partial payment.^® 

§ 1551. -As between Judgment and Oth¬ 

er Creditors 

Generally, In the abeence of statute, mere Judgment 
creditore do not have priority over other creditors. 

In the absence of an applicable^i statute to the 
contrary,42 ^ judgment on a claim against an insol¬ 
vent corporation merely establishes the amount due 
and does not give the judgment creditor preference 
over other creditors; and the judgment will be 
paid pro rata with ordinary debts of the corpora¬ 
tion.^® In fact, even where a preference is given 
by statute to judgment creditors, such statute has 
no application if the judgment is not entered until 
after issuance of an injunction prohibiting the cor¬ 
poration from disposing of its property,and a 
preference may be lost if the lien expires and is not 
revived in accordance with statutory requirements.^® 
Also, under some statutes, if a court takes posses¬ 
sion of the assets of a corporation through the medi¬ 
um of a receiver, no creditor can obtain a prefer¬ 


§ 1552 

ence by lien under any judgment rendered thereaft¬ 
er, unless the receiver is appointed pendente lite for 
the sole object of preserving and protecting the 
property.^® However, a judgment creditor may 
gain a preference over other creditors of an insol¬ 
vent corporation by superior legal diligence.^*^ 

§ 1552. Employees 

Where a statute so provides, claims of employees of 
insolvent corporations for services performed may be 
given priority. 

In many jurisdictions statutes, varying consider¬ 
ably in their provisions, give preference to claims 
for work and labor done for corporations in case 
of insolvency.^® These statutes are a valid exer¬ 
cise of legislative power,and will be enforced in 
actions where the assets are left to be administered 
at law, as well as in the usual insolvency proceed¬ 
ings in equity.®® The objects which they are de¬ 
signed to effect are, first, to enable the corpora¬ 
tion to obtain the labor, which is indispensable to 
a continuance of its business,®^ since a sudden and 
general desertion would in many instances result in 
complete ruin to all concerned;®® and second, to 
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40. N .1 —Lyle v Staten Island Ter¬ 
ra (Vila Lumber Co., 48 A. 788, 62 

N J Kq. 797. 

41. rortiga statata ramadlal 

In distribution of property of ror- 
|K>ration assigm^d in I'ennsylvania 
foi benefit of creditors, New York 
statute giving preference to claims 
for workmen's compensation msur- 
anee premiums gave in.surer no right 
to priority in payment of New York 
Judgment for premium.s paid on com¬ 
pensation insurance policies which 
had been procured in compliance 
with New York statute, notwith¬ 
standing judgment had been obtained 
prior to as.signment and was brought 
into state by exemplification after 
di.stribution was made, since such 
statutory provision was part of 
remedial and not substantive law and 
form <»f renifdy and order of pro¬ 
ceeding were to be determined by 
law of plate where remedy was as¬ 
serted --Utica Mut. Ins. Co. v Easton 
Structural Steel Co., 193 A. 66, 327 
Pa. 211. 

42. N J.—Tuttle V. State Mut. Lia¬ 
bility Tns. Co., 127 A. 682, 2 N.J 

Misc 972. 

14a C.J. p 1021 note 64. 

JUdguant for damagaa to property 

Under Const.Idaho art 11 | l.*», and 
Rev.Codcs Idaho S 2769, as amended 
by Sess.L.ldaho 1909 p 163, Judgment 
against corporation for damages to 
property, was a preferred claim over 
claims of other creditors to proceeds 
of property purchased from another 
corporation and causing the injury.— 
American Wa,terworks & Electric Co. 


v. Towle, Idaho, 245 P. 706, 158 C.C 
A 108, affirming. DC, Towle v. Oreat 
Shoshone & Twin Falls Water Pow¬ 
er Co., 232 F. 733. 

413. N.J —Hammer v. Israel, 106 A. 

125, 89 N.J.Bq 481. 

N.C.—Lacy v Clinton Loan Assoc., 
4,3 S.E, ,*»86. 132 N.C. 131. 

14a C J. p 1021 note 55. 

44. N.J.—Kelly v. Neshanic Min. Co., 
7 N.J.Eq. 579. 

45. Pa.—Scott V. Waynesburg Brew¬ 
ing Co., 100 A. 591, 266 Pa. 158. 

46l Iowa.—Britten v. Sheridan Oil 
Co., 217 N.W. 800. 205 Iowa 147. 

47. By uncovering frandnlent trann. 
fer 

Where judgment creditors of an in¬ 
solvent corporation, acting diligent¬ 
ly and In good faith, intervened in 
proceedings for appointment of an 
ancillary receiver for insolvent cor¬ 
poration and established that trans¬ 
fer by corporation to corporation con¬ 
trolling it was fraudulent as to judg¬ 
ment creditors, judgment creditors 
W'ere entitled to value of assets 
transferred to exclusion of other 
creditors, as against contention that 
controlling corporation was entitled 
to share in transferred assets rata¬ 
bly in the same manner in which it 
would have shared had no transfer 
been made.—North American Car 
Corporation v. Shell Petroleum Cor¬ 
poration. C.C.A.Okl., 91 F.2d 664. 

48l Ark.—Miners' & Citizens Bank 
V. Maxine Mining Co., 235 S W. 61. 
150 Ark. 663. 


N.J.—T.^ng V Republic Varnish 
Enamel & Lacquer Co., 169 A. 860, 
115 N J Eq 212, reversing 164 A. 
8. 112 NJ.Eq. ,321—Tuttle v. State 
Mut. Liability Ins. Co., 127 A. €82, 
2 N.J Misc. 973. 

N.C—Humphrey Bros. v. Buell- 

Crocker Lumber Co., 93 S.E. 971, 
174 NC 514. 

14a C.J. p 1021 note 68. 

Statute not repealed 

Statute giving wage claimants in 
New Castle county priority over 
all other liens and claims to extent 
of one month's wages, and not ex¬ 
ceeding fifty dollars was not repealed 
by general corpora! ion law as to 
wage preference of employees of in¬ 
solvent corporation —Di Angelo v. 
McCormick Bros., 168 A. 79, 19 Del. 
Ch. 307. 

49. KJ^—Graham v. Magann Pawke 
Lumber Co., 80 S.W. 799, 118 Ky. 
192. 4 Ann.Cas 1026. 

14a C.J. p 1021 note 69. 

50. Mass—Jones v. Arena Pub. Co. 
50 N.E. 16, 171 Mass. 22. 

14a C J. p 1022 note 69. 

51. N.J.—Long V. Republic Varnish 
Enamel & Lacquer Co., 169 A 860, 
115 N J.Eki. 212, reversing 164 A. 8, 
112 N.J.Eq. 321—Gleason v. Chem¬ 
ical A Dye Corporation, 164 A. 588, 
112 N.J.Eq. 383. 

14a C.J. p 1021 note 60. 

52. N.J.—Long v. Republic Varnish 
Enamel & J^acquer Co, 169 A. 860, 
115 N.J.Eq. 212. reversing 164 A. 8. 

I 112 N.J.Eq. 321—Watson v. Wat- 
I son Mfg. Co., 30 N.J.Eq. 588. 


1293 



§ 1S52 


CORPORATIONS 


19 c.J.a 


give protection to those who have contributed their 
labor to keep the concern going.^^ This latter is 
the principal object of these enactments,the stat¬ 
utes being primarily enacted in the interest of wage 
earners,who as a class are dependent on their 
earnings for the support of themselves and their 
families.5® 

Statutes granting priority to the claims of em¬ 
ployees for wages should be reasonably construed to 
effectuate their purposes;®^ but, being in deroga¬ 
tion of the common law, they should not be extend¬ 
ed by construction to cases not within the reason 
as well as within the letter thereof.®® In order for 
such a statute to displace vested rights, it is essen¬ 
tial that its language should clearly indicate an in¬ 
tent to do so,®® These statutes do not extend to 
wages earned before they went into effect.®® As 
this right to priority is wholly statutory, the right 
does not vest until the happening of any contingen¬ 
cy provided in the statute,®i and then arises for 
only such amounts and under such conditions as the 
statute prescribes.®® Also some of these statutes 
relate only to the distribution of the assets of an 
insolvent corporation which have come into the 


hands of a receiver;®® and to a receiver of the 
whole property of the corporation, as distinguished 
from a receivership in a suit to foreclose a mort¬ 
gage on a single parcel thereof.®^ An employee of 
a corporation is not negligent in not demanding 
payment of his annual salary before the appoint¬ 
ment of a receiver for the corporation, ^which oc¬ 
curred only a month after the salary became due, 
and therefore such omission does not affect his right 
to preference over the other debts of the corpora¬ 
tion.®® 

In the absence of a statute prescribing the order 
in which the debts of an insolvent corporation 
should be ranked, it has been held that a court of 
equity should be guided generally by the statutory 
rules applicable to the payment of debts in insol¬ 
vency and bankruptcy, in determining the prefer¬ 
ence which should be accorded to wage earners.®® 

If the statute giving priority to claims of labor¬ 
ers or employees for wages expressly so provides, 
after the payment of expenses of administration, 
see infra § 1567, these claims will take precedence 
over all preexisting claims and liens not otherwise 


53. U.S.—In re Donald Shoe Co., 

D. C.Pa.. 300 F. 669. 

N.J.—Long V. Kepublic Vamieh 
Fnamel & Lacquer Co., 169 A. 860. 
116 N.J.Eq. 212, reversing 164 A. 
8, 112 N.J.Eq. 321—Gleason v. 

Chemical & Dye Corporation, 164 
A. 588, 112 N.J.Eq. 383. 

14a C.J. p 1021 note 62. 

54. N.C.—James v. Greenville Lum¬ 
ber Co., 29 S.E. 358, 122 N.C. 167 
—Pocahontas Coal Co. v.' Hender¬ 
son Electric Light, etc., Co., 24 S. 

E. 22, 118 N.C. 232. 

56. U.S.—Latta v. Lonsdale, Ark., 
107 F. 685, 47 C.C.A. 1, 62 L.R.A. 
479. 

14a C.J. p 1021 note 63. 

55. N.Y.—^People v. Remington, 10 
N.Y.S. 310, 45 Hun 329, affirmed 
16 N.E. 680, 109 N.Y. 631. 

57. U.S.—In re Donald Shoe Co., D. 
C.Pa., 300 F. 659. 

N J.—Long V, Republic Varnish 
Enamel & Lacquer Co., 169 A. 860, 
115 N.J.Eq. 212, reversing 164 A. 8, 
112 N.J.Eq. 321. 

68. U.S.—Gay v. Hudson River Elec¬ 
tric Power Co., C.C.N.Y., 178 F. 
499. 

14a C.J. p 1022 note 66. 

69. U.S.—Schmidtman v. Atlantic 
Phosphate & Oil Corp., N.Y., 230 

F. 769, 146 C.C.A. 79. 

50. N.Y.—^People v. Remington. 10 
N.Y.S. 310, 45 Hun 329, affirmed 
16 N.E. 680, 109 N.Y. 631. 

51. N.J.—Long V. Republic Varnish 
Enamel it Lacquer Co., 164 A. 8, 


112 N.J.Eq. 321, reversed on other 
grounds 169 A. 860. 115 N.J.Eq. 
212 . 

FiUag of olalm 

Under some statutes, wage claim¬ 
ants of Insolvent corporation not 
having filed proper claim in protho- 
notary's office could not claim fifty 
dollars preference as against pro¬ 
ceeds of mortgaged realty.—Clough 
v. Superior Equipment Corporation, 
166 A. 249, 18 Del.Ch. 65. 

63. N.J.—Long v. Republic Varnish 
Enamel & Lacquer Co., 164 A. 8, 
112 N.J.Eq. 321. reversed on other 
grounds 169 A. 860, 116 N.J.Eq. 
212 . 

azpSBSSS 

Such statutes ordinarily do not in¬ 
clude reimbursement for expenses in¬ 
curred in the performance of an em¬ 
ployee's duties and for which he has 
advanced the funds.—Long v. Re¬ 
public Varnish Enamel & Lacquer 
Co., supra—Colyer v. Foster Screen 
Co., 133 A. 642, 99 N.J.Eq. 734. 

Yimds from whioh payable 

(1) Such wages are not payable 
out of assets transferred by the cor¬ 
poration before insolvency.—River¬ 
side Contracting Co. v. New York, 
113 N.E. 664, 218 N.Y. 696, Ann.Cas. 
1918C 1076, affirming 150 N.Y.S. 1109, 
166 App.Div. 972. 

(2) Where the statute limits pay¬ 

ment to receipts and earnings, pay¬ 
ment cannot be made from the cor¬ 
pus of the estate.—Security Sav., 
etc., Co. v. Goble, etc., R. Co., 74 P* 
919, 75 P. 697, 44 Or. 370. | 
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Tims of saralag 

(1) Under some statutes priority is 
given only to claims for wages earn¬ 
ed within a prescribed period preced¬ 
ing the date when Insolvency pro¬ 
ceedings were instituted against the 
corporation. 

N.J.—Long V. Republic Varnish 
Enamel & Lacquer Co., 169 A. 860, 
116 N.J.Eq. 212, reversing 164 A. 8. 
112 N.J.Eq. 321. 

N.C.—Cummer Lumber Co. v. Semi¬ 
nole Phosphate Co.. 126 S.E. 511. 
189 N.C. 206—Humphrey Bros. v. 
Buell-Crocker Lumber Co., 93 8 
E. 971, 174 N.C. 614. 

(2) Under such statutes, payments 
made during the prescribed period 
and applied to the satisfaction of 
unpaid wages earned prior thereto 
will not be deducted from the amount 
of the preferred claim.—Long v. Re¬ 
public Varnish Enamel & Lacquer 
Co., supra. 

53. N.Y.—Riverside Contracting Co. 
v. New York, 113 N.E. 564, 218 N. 
Y. 696, Ann.Cas.l918C 1076, affirm¬ 
ing 150 N.Y.S. 1109, 166 App.Div. 
972. 

54i U.S.—Schmidtman v. Atlantic 
Phosphate & Oil Corp., N.Y., 230 F. 
769, 145 C.C.A. 79. 

56. N.Y.—In re Cortland Mfg. Co.. 
45 N.Y.S. 630, 21 Misc. 226. 

55. R.I.—Leonard Levis Co. v. Star 
Jewelry Co., 176 A. 661, 64 R.I. 466. 
Priority of wage claims in distribu¬ 
tion ot bankruptcy estate see Bank¬ 
ruptcy f 466. 
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provided for therein,including an attachment,®® 
a tax lien,®® a mechanic’s lien,^® a mortgage lien, 
as is indicated in § 1556 infra, the lien of a judg¬ 
ment entered against the corporation before its in¬ 
solvency,and claims for rent, even though dis¬ 
traint for rent has been made prior to the receiver- 
ship.72 However, if the statute is silent as to lien 
creditors, the priority intended thereby is against 
genera] creditors only and does not take precedence 
over valid prior liens by mortgage, see infra § 1556, 
or over liens acquired by judgment, execution and 
levy thereunder,*^® or by distress for rent,^® or over 
any other kind of lien, however acquired,^® 

What law governs. The rights of an employee 
who claims a priority in payment from the assets of 
an insolvent corporation are governed by the laws 
of the stale in which the insolvency proceedings are 
had.7® 

§ 1553. —— Persons Entitled to Benefit of 
Statutes 

Only luch persons as come within the terms of the 
particular statute granting priority to claims for services 
against an insolvent corporation are entitled to the benefit 
thereof. 


The right to priority of payment accrues only to 
such employees of the corporation as come within 
the terms of the statute.^*^ In general, the statutes 
contemplate personal services and work of the in¬ 
dividual designed to be protected,^® and refer ex¬ 
clusively to natural persons; they have no applica¬ 
tion where the service is rendered by a corpora¬ 
tion.^® Such statutes ordinarily do not protect a 
contractor for a special service,®® or revive the 
preferential wage claim of an employee who was 
regularly paid his wages but who used them to pay 
company debts.®^ Some statutes give priority only 
to employees of certain classes of corporations.®® 
The statutes, however, generally cover all debts ac¬ 
tually owing for manual labor, although the labor 
may be performed by those who are skilled in their 
particular calling.®® 

Agents and salesmen. It has been held on the 
one hand that the general and collecting agent of 
a manufacturing corporation who receives an an¬ 
nual salary and traveling expenses is not a laborer 
within a statute which prefers labor debts due from 
insolvent corporations, although in the performance 
of his duty he occasionally does some manual work 
in fixing machinery that has been sold and in giv¬ 


er. Ky.—Graham v. Mafirann Pawke 
Lumb<>r Co.. 80 S.W. 799, 118 Ky. 
192. 4 Ann.Oas. 1026. 

N.J.—^Whitehead v. Whitehead Pot¬ 
tery Co.. 170 A. 830, HR N.J.Eq. 
267—Spark v. La Relne Hotel Cor¬ 
poration. 164 A. 689, 112 N.J.Ekj. 
398. 

Xa Balawara 

(1) Under Gen.Corp.L. S 67, f?lvlng 
omploycGB a Hen for their waRen. em¬ 
ployees of an Insolvent corporation 
cannot claim a preference as to the 
proceeds of realty of the corpoaa- 
tion which were insufficient to dis- 
charxe the mortfraRe del)t, and they 
have no Hen on the proceeds of per¬ 
sonalty necessary to satisfy prior 
Hens.—ClouRh v. Superior Equipment 
Corporation. 166 A. 249. 18 Del.Ch. 66. 

(2) However, under Rcv.Code 1916 
fi 4332, in New Castle County em¬ 
ployees of corporations are Riven a 
first Hen on all the real and person¬ 
al property of the corporation for 
their waRes for one month, but not 
to exceed fifty dollars. This stat¬ 
ute is considered to Rive a lien on 
the proceeds of sales of corporate 
property made by corporation’s re¬ 
ceiver appointed under the insolven¬ 
cy statute. In so far as New Castle 
County is concerned, then, a waRe 
earner has a minimum of preference 
In all cases and a maximum in a 
restricted class of cases.—Di AnRelo 
v. McCormick Bros., 168 A. 79, 19 Del. 
Ch. 807. 

(8) Under I 4332, wage ,claimants 


have statutory preference up to fifty 
dollars as to the proceeds of person¬ 
alty of an insolvent corporation, 
which outranks execution Hens, re¬ 
gardless of when latter were obtain¬ 
ed.—ClouRh V. Superior Equipment 
Corporation, supra. 

Ark.—^Miners’ & Citizens’ Bank 
V. Maxine Mining Co., 235 S.W. 61. 
150 Ark. 653. 

09. N.J.—Gleason v. Chemical & 
Dye Corporation, 164 A. 688, 112 N. 
J.Eq. 383. 

Ttt. N.J.—J. W. Pierson Co. v. West 
Orange-Verona Bldg. Co., 164 A. 
667, 112 N.J.Eq. 426. 

71. N.J.—Fitzgerald v. Maxim Pow¬ 
der Mfg. Co., Ch., 33 A. 1064. 

72. N.J.—-Whitehead v. Whitehead 
Pottery Co.. 170 A. 830, 116 N.J. 
Eq. 257. 

73. N.J.—^Wright v. Wynockie Iron 
Co., 21 A. 862, 48 N.J.Eq. 29. 

74. N.J.-—Wright v. Wynockie Iron 
Co., supra. 

14a C.J. p 1022 note 74. 

76. Utah.—Salt Lake Lithographing 
Co. V, Ibex Mining & Smelting Co., 
49 P. 832. 15 Utah 445. 

70. U.S.—Stanley Works v. Oourland 
Typewriter Mfg. Co.. D.C.N.Y., 278 
F. 995. 

N.H.—Bank Comrs. v. Security Trust 
Co., 49 A. 113, 70 N.H. 536, 656. 
14a C.J. p 1022 note 68. 

77. N.J.—Long v. Republic Varnish, 
Enamel & Lacquer Co.. 164 A. 8, 
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112 N.J.Eq. 321, reversed on other 
grounds 169 A. 860, 115 N.J.Eq. 212. 
14a C.J. p 1022 note 81. 

70. Ind.—Anderson Driving Park 
Assoc, v. Thompson, 48 N.E. 269, 
18 Ind.App. 468. 

N.J.—In re Barr, etc., Printing Co., 
Ch., 42 A. 575. 

N.Y.—Balch v. New York, etc, R. 

Co., 46 N.Y. 521. 

14a C.J. p 1023 note 82. 

79. N.J.—In re Barr, etc., Printing, 
etc., Co., Ch.. 42 A. 676. 

00. For employmsnt of musiolaas 
One employed by corporation to 
procure band of musicians was not 
entitled to priority of claim for serv¬ 
ices.—Garre tson v. Delaware State 
Fair, 128 A. 919, 14 Del.Ch. 367. 

SI. N.J.—Nelkin v. Carencon, Inc., 
153 A. 702, 108 N.J.Eq. 42. 

82. Public iaprovemeat oompauy 
employees 

That general contracting corpora¬ 
tion could contract to build public 
improvements did not make it “pub¬ 
lic improvement company" within 
statute giving employees preferen¬ 
tial lien for wages, where such com¬ 
pany’s property has come to be dis¬ 
tributed among creditors.—Cairns v. 
Louisville & N. R. Co., 68 S.W.2d 248, 
248 Ky. 84. 

83. Mich.—Montreal Bank v. Potts 
Salt, etc., Co.. 52 N.W. 637, 92 Mich. 
354—In re Clark. 52 N.W. 637, 92 
Mich. 351—Biack’s App., 47 N.W. 
342. 83 Mich. 613. 
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ing instructions to others.*^ Likewise, it has been 
held that a sales manager does not obtain statutory 
priority as an employee where the statute defines 
“employee” as a mechanic, workingman, or laborer 
who works for another for bire.®® On the other 
hand, it has been held that persons employed to 
make sales of merchandise or of property manu¬ 
factured by a corporation are employees within the 
statute, whether they are employed by the day. 
month, or year, and whether the compensation is 
denominated salary or wages®® or maintenance®^ 
in the contract of employment. The mere fact that 
a salesman is working on a commission basis does 
not, under some statutes, deprive him of this right 
to priority.®® 

Bookkeepers and clerks. Under some statutes the 
claim for services of a bookkeeper of an insolvent 
corporation is not entitled to jiriority,®® but a book¬ 
keeper is within a statute granting priority to the 
claims of all persons doing labor or service of what¬ 
ever character in the regular employ of such corpo¬ 
ration,®® although he has been elected to a vacancy 
in the board of directors and for that purpose made 
a nominal holder of stock.®^ Ordinarily a clerk is 
not entitled to the benefit of a statute allowing pri¬ 
ority of payment of wages of employees, operatives, 
and laborers of corporations in the hands of a re- 
ceiver.®^ However, it has been held that work per¬ 
formed by a mailing clerk, whose duty it is to get 
out, address, and otherwise deliver newspapers to 
patrons, being mechanical and manual, is embraced 
within a statute providing that all debts owing for 
labor by any corporation at the time it shall become 


insolvent, shall be preferred claims against the es¬ 
tate of the insolvent debtor.®® 

Managers and superintendents. Superintendents 
are not employees, operatives, or laborers, within 
a statute giving this class preference for wages.®^ 
The statute protects only such employees as per¬ 
form assigned tasks requiring no oversight, man¬ 
agement, or discretion, and who are not concerned 
with the general policy and management of the 
business.®® So a district manager of an insurance 
company is not an employee within a statute pro¬ 
viding that, where a corporation shall become in¬ 
solvent, the wages of employees shall be given a 
preference.®® 

Stockholders, Where a receiver is appointed for 
an insolvent corporation, stockholders who have 
performed labor in the capacity of employees arc 
entitled to the priority in pa3micnt provided for by 
statute for claims of employees,®7 and this priority 
is not defeated by a resolution of stockholders that 
stockholders should receive nothing for their serv¬ 
ices, unless the corporation should earn such sums 
over all expenses, where the resolution was never 
acted on by the corporation, and the stockholders 
performing services were regularly credited with 
the reasonable value of the services rendered by 
them.®® However, if a stockholder of a corpora¬ 
tion which had never been legally organized so that 
it could do business with others than its own mem¬ 
bers pays the wages of cmtiloyces of the corpora¬ 
tion for work done immediately prior to the ap¬ 
pointment of a receiver, he is merely paying his 
own debts and is not entitled to the benefit of a 


84. Mich.—Clark's App., 59 N.W. 
150, 100 Mich. 448. 

85. U.S.—De Vries v. Alsen Cement 
Co. of America, C.C.A.N.T., 290 F. 
746. 

B6, N.T.—Palmer v. Van Santvoord, 
47 N.K. 915, 153 N.T. 612, 38 L.R.A. 
402, afflrmini? 47 N.Y.S. 354, 17 App. 
Div. 194. 

14a C J. p 1023 note 87. 

87. U.S.—First Nat. Bank v. RoRers, 
Brown & Co., D.C.Wash., 284 F. 
921. 

8& N.J.—Nelkin v. Carencon, Inc., 
153 A. 702, 108 N.J.Eq. 42. 

89. Zn New York 

(1) Under a statute providing that 
claims of “employees, operatives, and 
laborers" of an insolvent corporation 
for "waRes" shall be entitled to pri¬ 
ority, unpaid salaries of bookkeepers 
are not entitled to preference.—In re 
Stryker, 63 N.E. 625, 158 N.T. 626, 
528, distinguishing on facts Palm¬ 
er V. Santvoord, 47 N.K. 815, 163 N« 
T. 612, 38 L.R.A. 402. 


(2) There are, however, inferior 
court decisions to the contrary.—In 
re Beveridge Brewing Co., 36 N.Y.S. 
525, 91 Hun 313. 

(3) One who was employed to as¬ 
sist the general manager in keeping 
its books, and to clean the ofllce and 
ship goods, was entitled to a’ prefer¬ 
ence under such statute.—Brown v. 
A. B. C. Fence Co.. 6 N.Y.S. 95, 62 
Hun 151. 

(4) Under a statute defining an 
employee as a "mechanic, working¬ 
man. or laborer," a bookkeeper's 
claim for priority was denied.—Coch¬ 
ran V. A. S. Baker Co., 61 N.Y.S. 724, 
30 Misc. 48. 

9a N.J.—Consolidated Coal Co. v. 
Keystone Chemical Co., 35 A. 157, 
64 N.J.Eq. 309. 

14a C.J. p 1023 note 88. 

91. N.J.—Consolidated Coal Co. v. 

Keystone Chemical Co., supra. 

98. U.S.—Stanley Works v. Oour- 
land Typewriter Mfg. Co., D.C.N.Y., 
278 F. 996. 

N.T.—Matter of Stryker, 26 N.Y.S. 
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209, 73 Hun 327, affirmed 63 N.K. 
626, 158 N.Y. 626, 70 Am S R. 489 

98. Mich.—Michigan Trust Co. v. 
Grand Rapids Democrat. 71 N.W. 
1102, 113 Mich. 615, 67 Am.S U. 

486. 

94. N.Y.—In re Stryker. 58 N.E. 625. 

158 N.Y. 626. 70 Am S H 489. 

14a C.J. p 1023 notes 93, 94. 

Dapartmont head 

Department head’s claim to share 
of net profits under employment con¬ 
tract was not entitled to priority 
against corporate dry goods dealer’s 
receiver, under statute giving prior¬ 
ity to the wages of employees.—Mac¬ 
Gregor V. Johnson-Cowdin-Emmer- 
Ich, C.C.A.N.Y.. 26 F.2d 311. 

96. Mo.—Pullls Bros. Iron Co. v. 
Boemler, 91 Mo.App. 85. 

9a Md.—Perkins v. Barr, 94 A. 533. 
126 Md. 91. 

97. Wash.—Cors v. Ballard Iron 
Works. 83 P. 900, 41 Wash. 390. 

9a Wash.—Cors v.* Ballard Iron 
Works, supra. 
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statute giving employees a prior claim on the as¬ 
sets of an insolvent corporation.®® Also, where an 
employee of a corporation contracts for it to re¬ 
tain part of his salary as payment for stock, and 
later joins other stockholders in assigning their 
stock to a trustee under a contract with the corpo¬ 
ration’s creditors, a trust fund is not thereby cre¬ 
ated so as to entitle the employee to a preference.^ 

§ 1554. -Effect of Assignment of Claims 

In the absence of a statute to the contrary, the right 
of priority in payment In favor of employees and laborers 
of an Insolvent corporation passes to an assignee of the 
debt. 

In cases where the right of priority in payment in 
favor of employees and laborers of an insolvent 
corporation is given on equitable principles inde¬ 
pendent of any statutory regulation of the subject, 
it has been held that the right of preference is one 
which attaches to the debt and not to the person of 
the original creditor, and that the right passes to 
an assignee of the debt.® In fact, even in the ab¬ 
sence of an assignment of a labor claim by subro- 
ralion, one who advances money for the purpose of 
paying it is entitled to priority.® However, it has 
been held, in a case where the priority was based 
on statute giving employees of an insolvent corpo¬ 
ration a first lien for wages, that the assignment by 
an employee of his claim for wages before the in¬ 
solvency of the. corporation has been decreed gives 
no lien to the assignee because at the time of the 
assignment the assignor himself has nonc.^ It has 
also been held that a statute which provides that in 
winding up an insolvent corporation the assets shall 


be distributed equally among the creditors ''after 
paying the wages and salaries due laborers and em¬ 
ployees” by its terms makes the preference right 
personal to the laborer or employee, and that the 
right to a preference does not pass by an assign¬ 
ment of the debt.5 

§ 1555. Mortgages 

The right of priority of mortgages over particu¬ 
lar creditors of an insolvent corporation is discuss¬ 
ed in detail in the sections immediately following. 
Examine Pocket Parts for later cases. 

§ 1556. - As between Mortgagees and 

General Creditors 

In the absence of a statute or a provision in the 
mortgage to the contrary, the lien of a mortgage on the 
property of a corporation generally takes precedence over 
all claims of unsecured creditors. 

In the absence of a statute to the contrary, the 
general rule, where there has been a full compliance 
with the recording statutes,® is that the lien of a 
mortgage on property of a corporation takes preced¬ 
ence over all claims of unsecured creditors,*^ and it 
is only under exceptional circumstances that a court 
in which the estate of an insolvent corporation is 
being administered can displace the lien of a valid 
mortgage on the corpus of the estate.® The pri¬ 
ority granted a mortgagee should not, of course, ex¬ 
tend to property not covered by the mortgage,® and 
the portion of a mortgage which represents a bonus 
given the mortgagee has been denied preference in 
payment.^® The rule granting priority to a mort- 


99. Wis-'-Fay, etc. Co. v. Brown, 
71 N.W. Silt). 06 Wia 434. 

1. Ohio—<\>pi*nhfffr v. Mi'tal Spe¬ 
cialty ('o.. 19C NK 16R. 49 Ohio 
App 199. 

2. IT S.—Northern Pac. R. Co. v. 
I^fimont. N.n.. 69 P. 23, 16 C.C.A. 
364. 

14a C .T p 1024 note 1. 

3. AdvancsmeiLts to take np checks 
One havinx a financial intoreat in 

the <*oinpany, who furni8ho.s money 
to take up checks issued to workmen 
in payment for labor performed dur¬ 
ing the three months preceding the 
appointment of a receiver, the 
amount due to any one employee not 
exceeding three hundred dollars, is 
entitled to priority over the claims 
of fpeneral creditors, even though the 
checks were not indorsed, nor the 
claims assiK^ned to the purchaser.— 
Zuelka v. American Refrigeration 
Mfg. Co., 15 Ohio App. 10. 

4. N.J.—McGraw Hill Pub. Co. v. 
Sloan & Chace, 144 A. 462, 104 N J. 
Eq. 120, affirmed 148 A. 919, 106 N. 
J.Eq. 688—Cogan v. Conover Mfg. 

19 C.J.S.-82 


Co, 60 A. 408, 69 N J Eq 358, re¬ 
versed on other grounds 64 A. 973, 
69 N.J.Eq. 809, 16 Am S.R. 629. 

ZnsolTcncy was decreed, within the 
rule stated in the text, W’hen instil- 
vency was found und a receiver was 
appointed.—McGraw Hill Pub. Co. v 
Sloan & Chace, 144 A 452, 104 N.J. 
Eq. 120, affirmed 148 A. 919, 105 N.J. 
Eq. 588. 

6. Ark.—Richeson v. Mena Nat. 
Bank, 132 S W. 913, 96 Ark. 694. 

6. Order of distribatioa 

Where chattel mortgage executed 
by corporation was not recorded and 
subsequently creditors extended cred¬ 
it to corporation without notice of 
mortgage, upon appointment of re¬ 
ceiver on petition alleging that cor¬ 
poration was unable to pay its debts 
in ordinary course of business, pro¬ 
ceeds from mortgaged properly were 
required to go first to subsequent 
creditors without notice, then to 
mortgagee, and surplus to general 
creditors.—Uhl v. Wexford Co., 267 
N.W. 776, 276 Mich. 712. 

7. U.S.—Fidelity Nat. Bank & Trust 
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Co. of Kansas City v. Kansas Tel¬ 
ephone Co , D C Kan., 8 F.Supp. 287. 
11a C.J. p 1024 note 6. 

Zaterest 

Where a receivership was conduct¬ 
ed primarily for the benefit of stock¬ 
holders and general creditors, mort¬ 
gagees were properly allowed inter¬ 
est.—Thomsen v. Cullen, 219 N.W. 
439, 196 Wis. 581. 

Note Bscared by trust deed 

Corporation's general creditors can¬ 
not complain of Judgment allowing 
bona fide purchaser of note, secured 
by valid trust deed on corporation's 
properly, first lien thereon.—^Morris 
V. Y. & B. Corporation, 153 S.E. 327, 
198 N.C. 706. 

8 . Mass.—Old Colony Trust Co. v. 
Medfleld, etc., St. R. Co, 102 N.E. 
484. 215 Mass. 166. 

14a C.J. p 1024 note 7. 

9. Tex.—General Electric Light Co. 
V. Canyon City Ice, etc., Co., Civ. 
App.. 136 S.W. 78. 

10. N.J.—Lincoln Materials Co. v. 
Goodwin Const. Co., 160 A. 769. 
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gage lien is subject to exception, at least to some 
extent, as far as receivership expenses are concern¬ 
ed. According to some authority, where property 
in the hands of a receiver, which is subject to a 
chattel mortgage, is sold free from the mortgage, 
under an order making the mortgage lien attach to 
the proceeds, the expenses of the receivership are 
entitled to priority over the mortgage, even if the 
mortgagee was not benefited by the receivership.^^ 
According to other authority, only so much of the 
expenses of the receivership as is for the benefit 
of the mortgagees is chargeable against the fund 
out of which the mortgages are to be dischargcd.12 
Also exception is made in the administration of the 
estates of insolvent quasi-public corporations, where 
a receiver has been appointed, as to current expens¬ 
es of the ordinary operation of the business, as 
discussed in the C.J.S. title Receivers §§ 292, 297, 
also 53 C.J. p 257 note 15, p 270 note 1. The weight 
of authority, however, as discussed in the C.J.S. ti¬ 
tle Receivers §§ 292, 297, also 53 C.J. p 258 note 31, 
p 273 note 56, is to the effect that this exception 
does not extend to corporations not engaged in pub¬ 
lic service, and it has been held that a mortgage 
lien on corporate property cannot be subordinated 
to the expenses of the receivership in a proceeding 
to which the mortgagees are not parties and in 
which the expenditures are not made at their in- 
stance.i3 Jt has also been held that the fact that 
the mortgagees cooperated with the representatives 
of the stockholders and general creditors in an ef¬ 
fort to save something for those whose claims were 
subsequent does not constitute a waiver of their 
rights and subordinate their rights to the claims of 
the receiver for the expense of administration.^* 


Further exceptions to the rule giving mortgages a 
preference in payment over unsecured creditors are 
sometimes made because of the peculiar provisions 
of the mortgage.!® 

Under particular statutes. The claim of employees 
for wages is superior even to the lien of a valid 
prior mortgage on the property of the corporation 
where it is expressly made so by statute.!® How¬ 
ever, these claims arc subordinate to the lien of a 
prior valid mortgage under statutes providing that 
wages of employees of a corporation “shall be pre¬ 
ferred to the every other debt or claim,”!^ that 
laborers shall “have a lien upon the amount due to 
them respectively which shall be paid prior to any 
other debt or debts of the corporation,”!® or that 
laborers or employees of an insolvent corporation 
“shall be preferred creditors” and shall be first paid 
in full.!® Also, wage claimants arc not given prior¬ 
ity over a mortgagee under a statute which merely 
requires that the first surplus earnings of the corpo¬ 
ration coming into the hands of the receiver be ap¬ 
plied to prescribed wage claims.-® Furthermore, by 
express statutory provision in some states, the as¬ 
sets of an insolvent corporation are liable to labor 
claimants for work performed within a prescribed 
period prior to the appointment of a receiver next 
after purchase-money mortgagees,®! Under some 
statutes, mortgages of corporate property do not 
exempt the property from execution in satisfaction 
of judgments for materials furnished the corpora¬ 
tion;®® but under a statute giving mortgage claims 
preference over mechanics' hens, a mortgagee does 
not have such a preference for the payment of pre¬ 
miums on policies of insurance covering the mort¬ 
gaged premises.®® 


11 . N.J.—Seidler v. Branford Res¬ 
taurant. 128 A. 166. 97 N.J.Bq. 631. 
afflrmins 127 A. 36. 97 N.J.Eq. 163. 

IS. Upsosss nsosBsarj to foroelo- 

■uro 

Mortsasees of corporation property 
are not chargreable with receivership 
expenses beyond those necessary to 
realize on property by foreclosure.— 
Thomsen v. Cullen. 219 N.W. 439, 196 
Wis. 581. 

Roeoivsr’s claim for watotamaa*a 
waiTM was properly allowed as lien 
prior to mortgage on part of proper¬ 
ty watched.—Bank of California v. 
Clear Lake Lumber Co., 264 P. 714, 
146 Wash. 697—Mill & Mine Supply 
Co. V. Clear Lake Lumber Co., 264 
P. 714, 146 Wash. 697—Bank of Cal¬ 
ifornia Nat. Ass’n v. Clear Lake 
Lumber Co., 264 P. 706. 146 Wash. 
643. 

X3. Neb.—Smiley v. Sioux Beet Syr¬ 
up Co., 99 N.W. 269, 101 N.W. 263, 
71 Neb. 581. 


14. Wis.—Thomsen v. Cullen, 219 N. 
W. 439, 196 Wis. 581. 

15. Ind.—Reynolds v. Racock, 61 N. 
B. 732, 27 Ind.App. 469. 

14a C.J. p 1026 note 12. 

Vnder a mortgage of ooal mins 
propert7t permitting corporate mort¬ 
gagee to mine and sell coal free from 
lien, but requiring it to set aside ten 
cents per ton on opal mined as a 
sinking fund against depletion and to 
apply the same in taking up bonds 
every six months, where mortgagor 
failed to maintain the sinking fund 
and became insolvent, the mortgagee 
was a creditor for the amount in ar¬ 
rears, but without lien therefor, and 
not entitled to preference.—Goodman 
Mfg. Co. V. Pittsburgh-Bulfalo Co., 
C.C.A.Pa., 266 F. 661. 

IB. Ky.—Graham v. Magann Fawke 
Lumber Co.. 80 S.W. 799, 118 Ky. 
192, 4 AnmCas. 1026. 

14a C.J. p 1025 note 14. 

17. U.S.—Schmldtman T. Atlantic 
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Phosphate & Oil Corp., N.T., 230 
F. 769, 771, 145 C.C.A. 79. 

1& N.J.—Hinkle v. Camden Safe De¬ 
posit, etc.. Co., 21 A. 861, 47 N.J. 
Bq. 333. 

19. Mo.—Fitzgerald v. Meyer, 65 Mo. 
App. 666, 668. 

Utah.—Salt Lake Lith. Co. v. Ibex 
Min., etc., Co., 49 P. 832. 16 Utah 
446. 

20. Or.—Security Sav., etc., Co. v. 
Goble, etc., R. Co., 76 P. 697, 74 P. 
919. 44 Or. 370. 

N.C.—Humphrey v. Buell-Crook- 
er Lumber Co., 93 S.B. 971, 174 N 
C. 614. 

22. N.C.—General Blectrlc Co. v. 
Morganton Blectrlc Light, etc., Co., 
30 S.B. 314. 122 N.C. 599—James v. 
Greenville Lumber Co., 29 S.B. 368, 
122 N.C. 167. 

14a C.J. p 1025 note 21. 

23. N.J.—Lincoln Materials Co. v. 
Goodwin Const. Co., 160 A. 769. 
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The object of a statute providing that all judg¬ 
ments, claims or causes of action when determined, 
existing against any corporation at th-e time of the 
appointment of a receiver, shall be paid out of the 
earnings of such corporation while in the hands of 
a receiver, to the exclusion of mortgage action; and 
the same shall be a lien on such earnings, is to pre¬ 
vent persons holding a lien on the property of a 
corporation, and who take the initiative and secure 
the appointment of a receiver, from sharing in the 
earnings of the property during the receivership.^* 
The statute is not limited in its application to mort¬ 
gages given by a railroad company, but applies to 
corporations generally, and it includes any form of 
security which is in substance a mortgage, as, for 
instance, a vendor's lien to secure notes given by 
the corporation.25 The term “mortgage action” 
does not merely mean a mortgage but relates to the 
action whereby the mortgagee secures the appoint¬ 
ment of a receiver. Accordingly, a mortgagee who 
has not secured the appointment of a receiver is en¬ 
titled to share in the earnings of the receivership.^* 
State, county, and city taxes accruing before and 
during the receivership in foreclosure proceedings 
are a prior lien on the property but not on the earn¬ 
ings, and money paid to discharge the same is not 
chargeable against the earnings under this statute, 
which should be reimbursed therefor in the final ad¬ 
justment of equities between holders of such claims 
against the mortgagees. So the earnings fund 
should be reimbursed for money paid by the receiv¬ 
er in discharge of interest on first mortgage bonds, 
although the receivership was procured by second 
mortgagees, and payment made at their instance and 
for their protection in order to prevent the maturity 
and foreclosure of the first mortgage. Insurance 
premiums paid arc also proi)erly chargeable against 


§ 1558 

the mortgagees, but proceeds of insurance policies 
are properly allowed to them.27 

§ 1557 . -As between Mortgagees 

Priorities at between mortgagees are governed by the 
rules regulating priority between mortgagee generally. 

The priorities between different mortgagees of an 
insolvent corporation are in general regulated by 
the rules governing priority between mortgages gen- 
erally.28 A corporate creditor who advances mon¬ 
ey to the corporation on the faith of a mortgage by 
the corporation to him is entitled to preference over * 
a director, or his transferee, claiming under a mort- 
ST^ge given by the corporation on the same day as 
the mortgage to the creditor.^* Also it has been 
held that as between senior and junior mortgages, 
where receivership proceedings arc instituted 
against a private corporation under a junior mort¬ 
gage, the court cannot postpone the lien of a prior 
mortgage to the costs and expenses of the receiv- 
crship,3® although the rule has been held to be oth¬ 
erwise in the case of public service corporations.*^ 

§ 1558. As between Mortgagees and 

Judgment Claims for Personal In¬ 
juries or Death 

Mortgagees* claims are prior to Judgment clainvs for 
personal injury or death» in the absence of a statute or 
constitutional provision to the contrary. 

Judgments in actions for injuries caused by the 
negligence of the corporation before the appoint¬ 
ment of a receiver are not entitled to take prefer¬ 
ence over mortgage debts of the corporation,** in 
the absence of some special statutory or constitu¬ 
tional** provision to the contrary. A claim of this 
character is not based on any consideration inuring 
to the benefit of the mortgage security.** 
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24. Tox. —llounton First Nat. Bank 
V. J. I. Campbell Co., 140 S.W. 
430, 104 Tex. 457, reversinu, Civ. 
App.. 133 S.W. 311. 

14a C.J. p 1026 note 23. 

25. Tex.—Houston First Nat. Bank 
V. J. I. Campbell Co.. 140 SW. 430, 
104 Tex. 457, reversing, Civ.App., 
133 S.W. 311. 

25. Tex.—Houston First Nat. Bank 

V. J. I. Campbell Co.. 140 S.W. 430. 
104 Tex. 457. reversing, Civ.App.. 
133 S.W. 311—Gaupel v. Lakeside 
Sugar Refining Co., Civ.App., 158 S. 

W. 1038. 

27. Tex.—Randolph v. Farmers* 

Loan, etc., Co., 44 S.W. 70, 91 Tex. 
605. 

28. U.S.-—United Lines Tel. Co. v. 
Boston Safe-Deposit & Trust Co., 
N.Y., 13 S.Ct. 39$, 147 U.S. 431. 37 
L.Ed. 381. 


N.J.—Corrigan v. Trenton Delaware 

Falls Co.. 6 N.J.Eq. 232. 

14a C.J. p 1026 note 32. 

Bgnlpment partidpatloa oortlflcates 

Where a corporation issuing equip¬ 
ment participation certificates, al¬ 
though In the hands of a receiver, 
was not in default, and all the out¬ 
standing certificates were not due be¬ 
cause the trustee did not have the 
consent of the majority of owners 
thereof to declare such certificates 
in default as required by the con¬ 
tract. the trustee erred in refusing to 
pay the certificates which were due, 
although he had sulTicient funds on 
hand, because he considered all of 
tile outstanding certificates due.— 
Miller V. Interstate Trust & Banking 
Co., 129 So. 628, 170 La. 1036. 

29. La.—Brashear y. Alexandria Co¬ 
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operage Co., 23 So. 540. 50 La.Ann 
687. 

30. Tex.—Clint v. Houston Ice, etc.. 
Co., 169 S.W. 411, 106 Tex. 608. 

31. Tex.—Ellis v. Vernon Ice. etc.. 
Co., 23 S.W. 868. 86 Tex. 109. 

32. U.S.—^Atlantic Trust Co. v. Dana, 
C.C*.A.Kan., 128 F. 209, 62 C.C.A 
657. 

14a C.J. p 1026 note 34. 

33. U.S.—American Waterworks A 
, Electric Co. v. Towle, Idaho, 245 

F. 706. 158 C,C.A. 108. 

14a C.J. p 1026 notes 35, 36. 

34. U.S.—Farmers’ L. & T. Co. v. 
Northern Pac. R. Co., C.C.Or.. 74 P. 
431—St, Louis Trust Co. v. Riley, 
Ark., 70 F. 32. 16 C.C.A. 610, 30 L. 
R.A. 466. 

14a C.J. p 1026 note 37. 
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§ 1559. Stockholders 

Priorities between stockholders and creditors are 
considered in § 1560 infra, and between stockhold¬ 
ers in § 1561 infra. 

§ 1560. -As between Stockholders and 

Creditors 

Generally the clalme of eredltore have priority over 
the rights of stockholders as such, although If a stock¬ 
holder holds a claim against the corporation as a credi¬ 
tor, he is entitled to share as such. 

It is a rule of general application that as between 
creditors and stockholders the property of an insol¬ 
vent corporation is first appropriated .to the payment 
•of its creditors.35 other words, until all the 

debts of the corporation have been paid, no part of 
the property of the corporation shall go to reim¬ 
burse the principal of capital stock.36 Any device 
which seeks to arrange matters so that a part of 
.the principal of the stock might be withdrawn be¬ 
fore the full discharge of all corporate debts is con¬ 
trary to the nature of capital stock, opposed to pub¬ 
lic policy, and void as to creditors affected there- 
.by,37 and this principle applies as well to unsecured 
as to secured creditors.^* Where a sale of stock 
ds void because it was made in violation of stat¬ 
ute,or because it was induced by fraud, the 


purchaser is not entitled to a preference; he has 
the status of a general creditor.^i However, it has 
been held that the claims of general creditors are 
superior to those of a subscriber to corporate stock 
where fraud in securing the subscription is proved 
and on such ground the subscription is rescinded,^2 
and a stockholder who was induced to purchase his 
stock by fal^e and fraudulent representations can¬ 
not, after the institution of insolvency proceedings, 
repudiate his purchase of the stock and thereby 
change his position to that of a creditor of the cor- 
poration.^2 Xhc status of one who has subscribed 
and paid for stock is merely that of an ordinary 
creditor on the corporation’s becoming insolvent, 
although the stock has never been delivered to him, 
where he allows the corporation to mix his money 
with its own funds, and fails to assert any specific 
claim to the money before the insolvcncy.^^ 

Preferred stockholders. Preferred stockholders, 
like common stockholders, are not creditors of the 
corporation,^® and preferred stock bears the same 
relation to the creditors as other capital stock, be¬ 
ing a part of it.^® In the absence of a statute so 
providing, no distinction is made between prefer¬ 
red and common stock in the distribution of the as¬ 
sets of an insolvent corporation, and the holders of 
preferred stock, like the owners of common stock, 


U.S.-—New Tork Trust Co. v. 
Continental & Commercial Trust & 
Sav. Bank, C.C.A.Mo., 26 P.2d 872, 
certiorari denied 49 S.Ct. 80, 278 U. 
S. 644, 73 Li.lSd. 558—In re Marcel¬ 
la Cotton Mills, DC.Ala., 8 P 2d 
522—Jn r« Howell. D.CPa., 6 P.2d 
672, 673. quoting Corpiui Juris, and 
affirming, D.C., 6 F.2d 671—In re 
Baldwin Liocomotive Works, D.C 
Pa., 21 P.Supp. 94—Armstrong v. 
Union Trust & Savings Bank, 
Wash., 248 P. 268, 160 C.C.A. 346. 
Ala—Lowry v. Williams, 168 So. 436, 
232 Ala. 386. 

Ariz.—White v. Wogaman, 54 P 2d 
793. 47 Ariz., 195 

Ga.—^Perkins v. Henry Talmadge & 
Co.,* 94 S.E. 1005, 147 Ga. 527. 

Md.—Bowles v. M. P. Moller, Inc., 
164 A. 665, 163 Md. 670. 

Minn.—Piiuitable Holding Co. v. 
Equitable Building & Loan Ass'n, 
279 N.W. 736, 202 Minn. 629. 

14a C.J. p 1027 note 39. 

Balance of aasessmenta 

Where after assessing the stock¬ 
holders, the receiver held the pro¬ 
ceeds of certain assets of the corpo¬ 
ration beyond what he had calculat¬ 
ed upon when making the assess¬ 
ment, It was held that these proceeds 
should not be distributed among the 
stock-holders so long as any debts 
remained unpaid.—Pruyn v. Van Al¬ 
len, 39 Barb., N.Y., 354. 


Under refnnd agreement 

Kights of creditors of a corpora¬ 
tion dealing In land were superior 
to any rights obtained by stockhold¬ 
ers under an agreement of the cor¬ 
poration to refund the amount paid 
for the stock without Interest out of 
the proceeds of sales of land.—Chil- 
berg V. Cross Land Co., 204 P. 28, 66 
Cal.App. 678. 

36. U S.—^W’arren v. King, Ind., 2 S. 
Ct. 789. 108 U.S. 389, 27 L.Kd 769 
—Union Nat. Bank v. Douglass, C. 
C.Iowa, 24 P.Cas No.14,375, 1 Mc¬ 
Crary 86. 

37. U.S.—ITamlm v. Toledo, St. L. 
& N. C. R. Co., Ohio, 78 F. 664, 24 
C.C.A. 271. 36 L.R.A. 826. 

N.C.—Weaver Power Co. v. Elk 
Mountain Mill Co., 69 S.E. 747, 154 
N.C. 76. 

38. U.S.—Farmers’ L. & T. Co. v. 
Missouri. I. & N. R. Co, C.C.lowa, 
21 P. 264. 

Ga.—Perkins v. Talmadge, 94 S.E. 
1003, 147 Oa. 527. 

39. 111.—Howard v. Corn Belt Farm¬ 
ers* Co-op. Ass’n, 225 lll.App. 449. 

40. La.—Hunslcker v. Qilham, 112 
So. 518, 163 La. 651. 

Froylslons of articles immaterial 
Provisions in the articles of incor¬ 
poration of an insolvent company 
regulating what and how much 
might be bought on credit, and pro- 
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visions restricting debt In excess of 
the amount of cash on hand, are im¬ 
material to any issue to be decided 
on appeal of claimant on the score 
of a stock subscription rescinded ftir 
fraud against the company seeking a 
preferred claim on assents in the 
hands of the receiver.—Independent 
Van & Storage Co. v. Iowa Mercan¬ 
tile Co., 179 N.W. 157, 189 Iowa 874. 

41. Ill.—Howard v. Corn Bolt 

Farmers’ Co-op. Ass’n. 225 lll.App 
449. 

Wash.—Goodin v. Palace Store Co., 4 
P.2d 493,. 164 Wash. 625. 

48L U S.—In re Marcella Cotton 
Mills, D.C.Ala., 8 F.2d 522. 

431 N.J.—Roe v. Orudell Farms Dai¬ 
ry Co., 96 A. 65. 

44. Mo.—Blrcher v. Walther, 63 S. 

W. 691, 163 Mo. 461. 

N.Y.—Kitchen v. Conklin, 51 How.Pr. 
308. 

14a C.J. p 1029 note 56. 

46. N.C.—Ellington v. Raleigh Bldg. 
Supply Co., 147 SE. 307, 196 N 
784. 

14a C.J. p 1027 note 44. 

46. U.S.—^Armstrong v. Union Trust, 
etc., Bank, 248 F. 268, 160 C.C.A. 
346. 

Ky.—Rider v. John G. Delker, etc., 
Co., 140 S.W. 1044, 146 Ky. 634, 39 
L.K.A.,N.S.. 1007. 
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get nothing until the claims of the creditors are sat¬ 
isfied,^ ^ and any rule or regulation of th’e corpora¬ 
tion, or any agreement by which it assumes to .se¬ 
cure preferred stockholders, so that their claims, 
whether for dividends or for sums paid for stock, 
will be prior to the general indebtedness of the cor¬ 
poration, is, according to the better opinion, void 
and unenforceable,^* although there is some author¬ 
ity to the contrary.^* Also under a statute which 
authorized corporations to issue preferred stock 
which may pay cumulative dividends, and provides 
that in case of insolvency, corporate debts and oth¬ 
er liabilities shall be paid in preference to the pre¬ 
ferred stock, holders of preferred stock paying 
cumulative dividends under the statute are preclud¬ 
ed on the company’s insolvency from enforcing 
mortgage security given to secure payment of divi¬ 
dends to the detriment of general creditors, as they 
cannot reap the advantages of the statute while ig¬ 
noring its burdens.^® However, it has been held 
that so-called preferred stock issued under a statute 
which provides that it shall be a lien on the fran¬ 
chises and jiropcrty of the corporation and have pri¬ 
ority over any subsequently created mortgage or 
other encumbrance is not ordinary preferred stock 
subject to the rights of subsequent creditors, but on 
the contrary is entitled to a preference over such 


creditors in a distribution of the assets.*^ This 
preference may be and is waived where the prefer¬ 
red stockholders consent by indorsement on the 
certificates of stock to postpone their lien in favor 
of any banks making loans to the company.52 

Stockholders who are also creditors, A stock¬ 
holder who is in good faith a creditor of the corpo¬ 
ration stands on an equal footing with other credi¬ 
tors, and may share with them pro rata in the dis¬ 
tribution of its assets, the same as a nonstockhold¬ 
ing creditor,** where he has participated in no act 
or representation by which other creditors were 
prejudiced, or by which, for any other reason, he 
could be estopped to assert his claim,*^ and has sat¬ 
isfied all his obligations as stockholder, so that there 
remains nothing by way of unpaid subscriptions or 
other liabilities growing out of his relation as 
such.** Where a stockholder has a secured claim 
against the corporation, it is entitled to priority to 
the extent of the security.*® It has also been held 
that where an officer of a corporation by fraud ob¬ 
tains money from a stockholder with which the cor¬ 
poration makes payment cm land, but breaches its 
contract, such stockholder has a prior right to re¬ 
cover such money as against ordinary creditors of 
the corporation, the corporation having become in¬ 
solvent.**^ 


47 . TT.S.—In re Maroella Cotton 
Mills. DC.AIa. 8 F 2d 522. 

N C. —1011inp:ton v Rftl< inrh Bldf? Sup¬ 
ply C^.. 147 SE. 307, 196 N.C. 784 
14a C J. p 1028 nolo 47. 

Wliar* ■o-call«d debetttnre bo&d is¬ 
sued by a corporation to one of its 
or^anksers and officers, which had 
th« characteristic features of prefer¬ 
red .stock, but which had a dcflnite 
due date, was surrendered to the cor¬ 
poration in exchange for a note aft¬ 
erward renewed, but was never can¬ 
celed, and its surrender was appar¬ 
ently to evade the provision thereof 
making it subordinate to the claims 
of general business creditors, the 
rights of creditors to priority on the 
Bultsequenl in.solvency of the corpora¬ 
tion did not depend on whether thev 
becanif crfdltors before or after Ihe 
maturity of the bond or original note, 
as no part of the capital stock had 
been withdrawn, and the creditors 
had given credit on the strength of 
the unreduced capital.—In re Foch- 
heimer Fishcl Co, N.Y., 212 F. 357, 
129 C.C.A. 33. 

48. Ky.—Rider v. John Q. Delker, 
etc., Co., 140 S.W. 1011, 145 Kv. 
634, 39 L.R.A.,N.S.. 1007. 

14a C.J. p 1028 note 48. 

49. U.S.—Skiddy v. Atlantic, M. & 
O. R Co. CC.Va., 22 P.Cas.No.l2,- 
922. 3 Hughes 320. 

14a C.J. p 1028 note 49. 


50. N.J.—Black v. Hobart Trust Co., 
63 A. 826. 64 N J Eq. 415, affirm¬ 
ed 56 A. 1131, 65 N J.Eq. 769. 

14n C J. p 1028 note 50. 

51. Md—Heller v. National Mar. 
Bank. 43 A 800, 89 Md. 602, 73 Am 
SR. 212, 45 LR.A. 438. 

14a C.J. p 1028 note 51. 

52. Md.—Rogers v. Citizens’ Nat. 
Bank, 49 A. 843. 93 Md. 613. 

14a C.J. p 1028 note 53. 

53. Kan —L#a Salle St. Trust & Sav¬ 
ings Bank of Chicago, Ill., v. To¬ 
peka Milling Co., 167 r. 1036, 101 
Kan. 446. L.R.A*.1918A 674. 

14a C.J. p 1028 note 54. 

Sole stockholders are under some 
circumstances p<*rmitted to prove 
their claims against the corporation 
in competition with other creditors. 
—Albert Richards Co. v. The May- 
fair, 191 NE. 430, 287 Mass. 280. 
Corporate stockholder 

Claim of corporation, owning only 
seventeen per cent of stock of new 
corporation, formed to exploit pat¬ 
ents under contracts with former 
corporation, for unpaid balance of 
amounts advanced by claimant to 
new corporation, was not subordinate 
to claims of latter corporation’s oth¬ 
er creditors in receivership proceed¬ 
ings, in absence of fraud or injury 
to such creditors.—Duffy v. Treide, C. 
C.A.Md., 76 F.2d 17. 
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54k Md —J. Francis Hock & Co. v. 
Strohm, 170 A. 738, 166 Md. 263. 

OmissioiL from hank statement 

That corporation in which credi¬ 
tor held large percentage of stock 
did not list debts to creditor when 
applying to bank for credit did not 
prevent equal allowance of creditor’s 
claim in receivership proceedings 
with other creditors of corporation, 
where they did not rely on statement 
to bank in making loans and creditor 
did not know of statement.—J. Fran¬ 
cis Hock & Co. V. Strohm. supra. 

WalTsr of subrogation 

An agreement by stockholders who 
are also creditors that other credi¬ 
tors should be preferred in the dis¬ 
tribution of profits or assets amounts 
to a waiver of their right to be sub¬ 
rogated to the rights of the holder 
of secured notes which they have 
paid—Standard Mfg. Co. v. S. M. 
Mach. Co., 75 S.K. 236, 113 Va. 677. 

55. Cal —Kimball v. Richardson- 
Kimball Co., 43 P. 1111, 111 Cal. 
386 

14a C.J. p 1029 note 65. 

56. Iowa—Parks v. Carlisle Clay 
Products Co., 277 N.W. 731. 

57. Mich.—Biddle v Biddle, 168 N. 
W. 92. 202 Mich. 160. 

14a C.J. p 1029 note 67. 
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Where stockholders are primarily Kable to credi¬ 
tors to the extent of their stock, and in order to ex¬ 
tinguish such liability they purchase claims against 
the corporation at a discount, such claims are extin¬ 
guished, at least where the amount paid .does not 
actually exceed the amount of the stockholders’ in¬ 
dividual liability, and the stockholders are not en¬ 
titled to a dividend thereon in the distribution of the 
assets of the corporation.®* 

Where a corporation, while solvent, contracts to 
purchase its own stock, it may not later, upon in¬ 
solvency, pay for it until after the existing credi¬ 
tors have been paid.®* However, where a corpo¬ 
ration validly purchases its own stock giving its ob¬ 
ligation to pay at a future time, on the corpora¬ 
tion’s insolvency the vendor is entitled to share in 
its assets as a general creditor,®* and the rights of 
such vendor are superior to those of subsequent 
creditors of the corporation who became such with 
notice of the purchase.®^ 

Preferred right to dividends. Where a fund has 
been specially appropriated for the payment of div¬ 
idends, stockholders acquire in equity a lien thereon 
to the extent of the amount to which they are re¬ 
spectively entitled, which lien follows the fund into 
the hands of the receiver who holds it as trustee for 


the benefit of the stockholders,®* and if a corpo¬ 
ration becomes insolvent before a declared divi¬ 
dend lia® been paid or set apart, the stockholders 
are entitled to share on their dividend debts rata¬ 
bly with other creditors in the general assets of the 
corporation.®* However, where a corporation be¬ 
comes insolvent before its surplus funds have been 
apportioned as dividends among its stockholders, 
such surplus must be applied to satisfy debts, to the 
exclusion of any prior claim of the stockholders 
thereon.®® 

§ 1561. —Priorities aimng Stockholders 

In the absence of a contract or charter provision to 
the contrary, there are no priorities between stockhold¬ 
ers. 

Generally there is no preference of one stock¬ 
holder over other stockholders, except where such 
preference is especially contracted for;®® and pre¬ 
ferred stock, in the absence of an express stipula¬ 
tion or direction to the contrary, simply gives a 
stockholder a right of preference in the division of 
profits and not in the distribution of capital.®® 
However, a preference as to capital stock may be 
expressly contracted for,®*^ and. where this is 
done,®* or ^vhcrc the charter so provides,®* pre¬ 


ss. Ill.—Schrader v. Helnzelman, 51 
I11.APP. 31. affirmed 37 N E. 235, 
150 111. 227. 

59. U.S .—Boggs v, Fleming:. C.C.A. 
Va.. 96 F.2d 859, affirming: in part, 
P.C., In re Bog:g:s-Rice Co.. 4 F. 
Supp. 431, reversed in part on oth¬ 
er grounds, C.C.A.f 66 F.2d 855. 
Neb.—^Nipp V. Puritan Mfg:. & Sup¬ 
ply Co.. 259 N.W. 63, 1*28 Neb. 459. 

ea N.J.—Wolff V. Heidrltter Lum¬ 
ber Co., 163 A. 140, 112 N.J.Eq. 34. 
N.Y.—Levy v, Strengs Dye Works, 
270 N.T.S. 4, 150 Misc. 670. 

61. AS against oAosrs* claims for 

salaciss 

One selling corporation its own 
stock had claim against corporation’s 
assets in possession of creditors’ 
committee for purchase price superi¬ 
or to claims of corporation’s officers 
for salaries accruing subsequent to 
purchase contract of whi<di they had 
knowledge.—Cross v. Beguelin, 169 
N.E. 378. 252 N.T. 262. affirming 235 
N.Y.S. 336, 226 App.Div. 349. 

68. N.Y.—In re Blanc. 14 Hun 8. 8 

Abb.N.Cas. 221. affirmed 76 N.Y. 
698. 

14a C.J. P 1029 note 60. 

63 . U.S.—Bryan v. Welch, C.C.A. 
Okl., 74 F.2d 964, certiorari denied 
Welch v. Bryan. 66 S.Ct. 826. 296 
U.S. T48. 79 L.Ed. 1693. 

Ky.—Fidelity & Columbia Trust Co> 


v. Louisville Ry. Co.. 97 S.W.2d 
825, 265 Ky. 820. 

Bondholders cannot object to dis¬ 
tribution to stockholders in accord¬ 
ance with the rule stated in the text, 
where the mortgage securing the 
bondholders expressly waives any 
right on their part to receive divi¬ 
dends or earnings prior to a default 
in the payment of the bonds, and 
no such default has taken place.— 
Fidelity & Columbia Trust Co, v. 
Louisville Ry. Co.. 97 S.W.2d 825. 266 
Ky. 820. 

64 . N.H.—Hunt v. O’Shea. 46 A. 480, 
69 N.H. 600. 

N.Y.—Scott V. ESagle Fire Co., 7 
Paige 198—Lowne v. American F. 
Ins. Co.. 6 Paige 482 (semble). 
66 . U.S.—Guaranty Trust Co. v. Gal¬ 
veston City R. Co.. Tex., 107 F. 311, 
46 C.C.A. 306, certiorari denied 21 
S.Ct. 926, 181 U.S. 622, 46 L.£d. 
1032. 

N.J.—McGahan v. United Engineer¬ 
ing Corporation, 180 A. 196, 118 N. 
J.Eq. 410—McMaster v. Drew, 62 
A. 669, 70 N.J.£q. 6—Spader v. 
Mural Decoration Mfg. Co.. 20 A. 
378. 47 N.J.ESQ. 18. 

Bnty of veedver 

It is the receiver’s duty to dis¬ 
tribute any surplus equitably among 
the stockholders.—State v. Des 
Moines Union Stock Yards Co.. 197 
N.W. 1009, 197 Iowa 987, 86 A.L.R. 
487. 


Stockholders have equal rights among 
theatselves 

Ariz.—White v. Wogaman, 64 P.2d 
793, 47 Ariz. 195. 

All shareholders of the same class 

must be treated alike on inHolvenr> 
of the corporation.—Miller v. M. E. 
Smith Bldg. Co., 223 N.W. 277, 118 
Neb. 6. 

66 . Pa.—^Hite v. Clark &, Snover Co.. 
9 Pa.Di8t. & Co. 446. 41 York Leg 
Rec. 89, 27 Lack.Jur. 225. 

14a C.J. p 1029 note 63. 

67 . U.S.—Guaranty Trust Co. v. 
Galveston City R. Co., Tex., 107 F 
311. 46 C.C.A. 306, certiorari denied 
21 S.Ct. 926, 181 U.S. 622. 45 L 
Ed. 1032. 

6& U.S.—In re Marcella Cotton 
Mills, D.C.Ala.. 8 F.2d 522. 

14a C.J. p 1029 note 66. 

Buforoement of sight 
‘ A corporation's liability to pay pre¬ 
ferred stockholders par value of 
shares and accrued dividends before 
any amount is paid to holders of 
common stock, in case of liquidation 
or dissolution, could be enforced at 
stockholder’s option either at time 
of anticipatory breach or at time 
of actual breach by dissolution.— 
Buck v. Kleiber Motor Co., C.C.A. 
Cal., 97 F.2d 667, rehearing denied 98 
F.2d 903. 

69 . N.C.—^Ellington v. Raleigh Bldg. 
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fcrrcd stockholders are entitled to priority. Simi¬ 
larly, preferred stock redeemable at a specified date 
may be given priority over preferred stock redeem¬ 
able at a later date,*^® in the absence of a waiver or 
estoppel.^1 

The transferee of original subscribers to stock 
who did not pay on the same basis as others cannot 
share in a pro rata distribution of the assets of the 
corporation but it has been held that a stock¬ 
holder who paid for his stocl' by the assignment of 
patents to the company should not be prevented 
from participating with other stockholders in the 
distribution of the corporate assets merely because 
the assignment was lost, or because the company 
failed to develop the patents.^* 

§ 1562. Officers 

Offlcart who are creditors of the corporation as a 
usual rule stand on the same footing as other creditors. 

Officers of a corporation who are also bona fide 
creditors of the corporation should share ratably 
with other creditors who are not officers.^^ How¬ 
ever, in cases where the officer has advanced money 
to the corporation, he is subject to severe scrutiny 
and under the obligation of acting in the utmost 
good faith,and, if he docs not so act, he cannot 
compete with legitimate creditors of the corpora- 
tion.76 Officers of a corporation, although bona 
fide creditors, are not entitled to a preference over 


other creditors, tmt are only entitled to be paid 
their ratable proportion of the assets,^^ and they 
cannot secure to themselves any advantage or pref¬ 
erence over other creditors by using their power as 
directors for that purpose.*^* A fortiori, officers of 
an insolvent corporation are not entitled to priority 
of payment over mortgage bondholders for arrears 
of salary,*^® or for sums due for their services un¬ 
der an agreement to pay for them.*® Also, directors 
who hold judgments against an insolvent corpo¬ 
ration are not entitled to priority over other judg¬ 
ment and general creditors and, where an offi¬ 
cer of a corporation covenants with its creditor that 
it should not create any lien, and he afterward ob¬ 
tains a judgment against the corporation, his judg¬ 
ment will be postponed to the claim of the credi¬ 
tor.** However, unless it is otherwise provided by 
statute,** knowledge of the insolvent condition of 
the corporation does not of itself deprive an officer 
of a preference accorded to or obtained by him; 
there must be, in addition, either a want of good 
faith on his part, or the corporation must have 
ceased to do business so that a trust has attached 
to its property.*^ 

Creditors of a corporation who as directors have 
permitted the corporation to become indebted in ex¬ 
cess of the limit prescribed by its articles must be 
postponed to other creditors who had no notice of 
the financial condition of the corporation when their 


Supply Co., 147 S.E. 307, 196 N.C. 
784. 

70. VT.S. —Vanden Bosch v. Michi¬ 
gan Trust Co., C.C.A.Mich., 85 F.2d 
643. 

71. Totu to olimiBato proforunoo 

Where a requisite number of hold¬ 
ers of preferred stock have voted to 
eliminate a preference accorded 
thereby, a preferred stockholder who 
did not participate in the vote can¬ 
not assert such preference against 
the other preferred stockholders in 
a receivership proceeding, where he 
has been guilty of laches or of con- 
c'uct giving rise to an estoppel.— 
King V. Llgon, 186 S E. 305, 180 S.C. 
224. 

72. Ark.—Vaughan v. Blakemore. 
178 S.W. 898, 119 Ark. 660. 

73. N.J.—Robbins v. Ideal Wheel & 
Tire Co., 116 A. 625, 93 N.J.Eq. 293. 

74. Ky.—Kentucky Auto Mechanics 
Service Co. v. Kentucky Auto Parts 
Co., 102 S.W.2d 1022, 267 Ky. 631. 

14a C.J. p 1030 notes 68, 71. 

Babordluatiaa to Aolit for pusohaso 
uo&oy 

In absence of showing that former 
president of corporation participated 
in creation of debt to bank, or that 
.ho knew that it was furnishing mon¬ 


ey which was paid landowners for | 
property, although such debt was | 
contracted while he was acting as | 
president, his lien of execution was 
not inferior in equity to claim of 
general creditor based on such debt 
—Ivory Hill Coal & Coke Co. v. Har- 
rison-Barbour Coal Co., 133 S.E. 628, 
101 W.Va, 728. 

75. La.—Standard Cotton Seed OH 

Co. V. Excelsior Reftning Co., 32 

So. 221, 108 La. 74. 

73. Mass.—Albert Richards Qo. v. 

The Mayfair, 191 N.E. 430, 287 

Mass. 280. 

SnbsuQusat mortgagu to direetors 

Since directors of a corporation 
hold out to its creditors that, under 
their management, creditors will be 
paid, they cannot have the property 
of the corporation, in a foreclosure 
proceeding on their mortgage of a 
date subsequent, sold and success¬ 
fully invoke their rights as mort¬ 
gagees to defeat the creditors. Also, 
in view of the fact that directors 
have it in their power to pay the 
debts, they canilot fail to pay them 
and retain personally every right to 
contest the privilege to secure the 
amount they admit is due creditors. 
—Cahill V. Peo. Slaughterhouse, etc., 
Co.. 17 So. 784. 47 lia.Ann. 1488. 


77. Pa.—^Taylor v. Penrose Motor 
Co., 101 Pa.Super. 486. 

14a C.J. p 1030 notes 72, 73. 

Treasiuor, who was member of 
board of directors and also stock¬ 
holder controlling affairs of corpo¬ 
ration, was not creditor of corpora¬ 
tion for advancements made to it. 
but was owner of substantial part 
of It and hence could not gam pref¬ 
erence over creditors in distribution 
of assets.—^Albert Richards Co. v. 
The Mayfair, 191 N.E. 430. 287 Mass. 
280. 

78. Pa.—Taylor v. Penrose Motor 
Co., 101 Pa.Super. 486. 

79. U.S.—Title Ins., etc,, Co. v. Pu¬ 
get Sound Home Tel. Co., D.C. 
Wa.sh., 200 P. 263. 

8Ck U.S.—Augusta Nat. Bank v. 
Carolina, etc., R. Co., C.C.S.C., 63 
P. 25. 

14a C.J. p 1030 note 75. 

81. N.J.—Shoenthal v. New Jersey 
Gardens Co., Ch.. 103 A. 416. 

88. Pa.—Stolz's App., 2 Walk. 282. 

83. U.S.—Cornelius v. C. C. Pic¬ 
tures. Inc., C.C.A.N.Y., 7 P.2d 308. 

84. Tex.—Wolfe v. State Inv, Co., 
Civ.App., 95 S.W.2d 611, error dis¬ 
missed. 
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debts were created.*® Likewise, the claims of di¬ 
rectors of an insolvent corporation who are liable 
to its creditors for legal fraud must be postponed 
until all other claims are paid and discharged;®® 
and the claim of a director of an insolvent corpo¬ 
ration for money advanced to it to pay a fraudulent 
dividend which he knew had not been earned must 
be postponed until the claims of the stockholders 
whom he thus defrauded are satisfied.®^ 

Under statutes giving priority to employees. It 
is almost uniformly held that officers of a corpora¬ 
tion are not “laborers,” “employees,” “operatives,” 
or “workmen,” within the meaning of statutes giv¬ 
ing persons falling within this description a prior¬ 
ity of payment for work and labor in the distribu¬ 
tion of the assets of an insolvent corporation,®* al¬ 
though such officers voluntarily do manual work for 
the corporation.®* 


§ 1563. Bondholders 

In the absence of a statute to the contrary, bond¬ 
holders may have priority over other creditors of an in¬ 
solvent corporation by virtue of a mortgage or other se¬ 
curity. 

The claims of bondholders whose bonds are se¬ 
cured by mortgage arc entitled to priority in the 
proceeds of the security over the claims of subse¬ 
quent or unsecured creditors of the corporation,*® 
and, if there is a deficiency after the ai)plication of 
the proceeds of the security to their debt, they are 
entitled to share equally with the general creditors 
in the remaining assets of the corporation.*^ The 
prior lien of a mortgage securing the bonds ordi¬ 
narily cannot be displaced by the corporation with¬ 
out the bondholders* consent or acquiescence.** Of 
course, the claim of one holding a lien or statutory 
right on corporate property prior in point of time 
to the lien of bondholders secured by mortgage, 
in the absence of a waiver or estoppel, is entitled 
to priority over the claims of the bondholders,*® and 


85. Ky.—Gunther v. Bankett Coal 
Co., 52 S.W. 931, 107 Ky. 44. 21 Ky. 
L. 655. 

14a C J. p 1030 note 76. 

86. U S.—McGinnis v. Corporation 
li^unding & Finance Co., D.C.Pa., 8 
F.2d 532. 

87. Pa.—Kistcrbock's App., 51 Pa 
483. 

88 . U.S.—Pyrites Co. v. Silica Gel 
Corporation, D C Md., 8 F Supp. 
423—Van Vlaandcren v. Peyet Silk 
Dyeing Corporation, D.C.N.Y., 278 
F. 993. 

14a C.J. p 1030 note 80. 

Right of employees to priority gen¬ 
erally see supra § 1552. 

Xa Hew Jeniey 

(1) Officers and directors of insol¬ 
vent corporation have preferred 
claim for services actually rendered 
prior to receiver’s appointment as 
’‘persons doing labor or service” 
within the meaning of a statute giv¬ 
ing a preference to such persons. 

U. S.—Haines v. Keating, C C.A.N.Y., 
296 F. 896. 

N.J.—Lammerding v. Lammerdlng 
Dumber & Supply Co., 153 A. 380, 
107 N.J.Eq. 551. 

14a C.J. p 1030 note 80 [a] (5). 

(2) However, the president of a 
corporation is not entitled to a pref¬ 
erence under such a statute.—Martin 

V. Dycr-Kane Co., 166 A. 227, 113 N. 
J.Eq. 88. 

14a C.J. p 1030 note 80 [b] (2). 

89. U.S.—Van Vlaanderen v. Peyet 
Silk Dyeing Corporation, D.C.N.Y., 
278 F. 993. 

9a BonAa immad during InaolTanoy 

Holders of bonds of corporation 
secured by mortgage were entitled to 
priority over general creditors, where 


bonds, although issued during insol¬ 
vency, were given for property con¬ 
veyed to corporation on organiza¬ 
tion.—In re Acadia Dairies, 135 A. 
846, 15 Del.Ch. 248. 

Priority over judgment creditor 

(1) Bondholders under mortgage 
of a corporation covering after-ac¬ 
quired property who consented to 
sale of part of property on condition 
that proceeds be used in maintaining 
remaining portion, etc., have lien on 
such proceeds, including* unexpended 
balance, superior to judgment credi¬ 
tor’s lien.—Clarke Woodward Drug 
Co., v. Hot Lake Sanatorium Co., 169 
P. 796, 88 Or. 284. 

(2) On a bill filed by a creditor of 
an insolvent corporation in behalf of 
all creditors for a receivership, in¬ 
come derived by the receiver belongs 
to the corporation’s bondholders as 
against the Judgment creditors, un¬ 
der foreclosure on a Cross bill — 
Haehnlen v. Drayton, Pa., 192 F. 300, 
112 C.C.A. 658. 

Becelvsr of holding company who 

advanced money without security to 
subsidiary for payment of interest 
on subsidiary’s bonds to postpone 
foreclosure was not entitled to pri¬ 
ority of claim over bondholders on 
subsidiary's receivership, although 
prior to its receivership all revenues 
of subsidiai'y were turned over to 
holding company.—Fidelity Nat. 
Bank & Trust Co. of Kansas City v. 
Kansas Telephone Co., D.C.Kan., 8 
F.Supp. 287. 

Substitution ^ 

Where by legislative act certifi¬ 
cates of indebtedness are authorized 
to be issued by a corporation for 
funding interest on corporate bonds 
secured by lien by an earlier act, and 
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the lien is extended by the later act 
to cover the certificates, this consti¬ 
tutes a mere substitution and not a 
payment, and the lien of the certifi¬ 
cates is superior to a mortgage exe¬ 
cuted between the passage of the 
acts.—Gibbes v. Greenville, etc, R 
Co., 13 S.C. 228—14a C.J. p 1031 note 
88 . 

91. Sals pursuant to rsorgaalsatlou 
plau 

The fact that the properly of a 
corporation is sold under foreclosure 
pursuant to a reorganization plan, 
where the court fixes an upset price, 
affords no ground for preierring gen¬ 
eral unsecured creditors to mortgage 
bond creditors fur a dcricienc.\, in 
the unmortgaged assets—I’lntsch 
Compressing Co. v. Buftalo Gas Co.. 

C. C.A.N Y., 280 F. 830. 

92. Surety on supsrssdsas bonds of 
an insolvent corporation is nut enti¬ 
tled to preference as against the 
bondholders to the property in the 
hands of the receiver, without show¬ 
ing that the bondholders procured or 
acquiesced m execution of the bond, 
or that the property thereby released 
came into the possession of the re¬ 
ceivers.—Equitable Trust Co. of New 
York V. Birmingham, E. & B. R. Co., 

D. C.Ala.. 238 F 655. 

93. Bxistlag debts 

Debts existing at the time a cor¬ 
poration executes a mortgage to se¬ 
cure bonds have priority over the 
bonds under a statute providing that 
all debts of any corporation existing 
prior to, or at the time of, the execu¬ 
tion of any mortgage by it shall be 
a first lien on its property, rights, 
and franchises, and shall be paid off 
or secured before such mortgage 
shall bs registered; and the statute 
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the lien of holders of bonds executed and delivered 
after the enactment of a statute providing for a 
superior lien will be inferior thereto.®^ Where the 
lien of the bondholders secured by a mortgage on 
the earnings, profits, and rents of the corporation 
dates only from the appointment of a receiver, 
rents and profits earned prior thereto belong to the 
general creditors.®^ 

Holders of bonds issued to them by a corporation 
in cancellation of stock are mere creditors, but 
their claims are to be paid ahead of claims of 
stockholders as such.®® Holders of corporate prom¬ 
issory notes secured by a pledge of corporate bonds 
are not general creditors, but are the owners of 
such an equity in the bonds as entitles them to 
greater consideration than general creditors.®^ Ma¬ 
terialmen who have accepted in payment of their 
demands from the promoter of a corporation over¬ 


due coupons detached from bonds of the corpora¬ 
tion before sale of such bonds are not entitled to a 
preference over the purchasers of the bonds.®® 

The rights of the holders of corporate bonds, on 
the corporation's insolvency, to collateral security 
therefor deposited with a trustee depend on a con¬ 
struction of the trust agreement.®® 

The rights and remedies of holders of corpo¬ 
rate bonds generally have already been considered 
in §§ 1161-1164. The priority afforded the mort¬ 
gagees of insolvent corporations has been discussed 
in §§ 1555-1558 supra. 

Priorities among bondholders. Where there are 
various classes or issues of bonds by a corporation, 
each having liens on the corporate property, the 
bonds having liens prior in point of time ordinarily 
are afforded priority,^ unless they have waived or 
• are estopped to set up their right to preference.® 


is not to be limited to corporations 
formed by purchasers under a deed 
of trust or mortf?a«e made by an In¬ 
solvent or expiring corporation, but 
extends to cori»orations, howe\ er 
they muv have been brought into ex- 
lsten(*o.—Trader’s Nat. Hank v. 
Lawrence Mfg. Co., 3 S.K 363, 96 N. 
C. 298—14a O.J. p 1031 note 92. 

Ijlsn reserved to state 

Where a state indorse.s part of the 
bonds i.s.suod by a corporation pur¬ 
suant to a statute authorizing it. re¬ 
serving a lien to the slate prior to 
that of the mortgage securing the 
bonds, the holder.^ of the bond.s so 
indorsed arc entitled to he suliro- 
gated to the lien on foreolo.^ure tif 
the iiiortKnge.—Colt V. Harnes, 64 
Ala. 108 

Xdabillty Incurred In operation of 
fraBobiBe 

Under a constitutional provision 
that the legislature shall not pass 
any law permitting the leasing or 
releasing or alienation of any fran¬ 
chise so ns to release or relieve the 
franchise or property held thereun¬ 
der from nnv of the liaiiilities con¬ 
tracted or incurred in the operation, 
use, or enjoyment of the franchise, 
where a water and power company 
sold Its i>rt>r»erty to a power compa¬ 
ny, and thereafter a barn was burned 
as a result of the negligent con¬ 
struction, nuiintenance, and opera¬ 
tion of a line of the light and water 
company, and the owner recovered 
Judgment against the power compa¬ 
ny, the Judgment was a preferred 
claim against the proceeds of the 
sale, on receivership of the* power 
conipari), of the light and water com¬ 
pany’s system over life claims of 
bondholders under a mortgage exe¬ 
cuted by the power company.— 
American Waterworks & Electric Co. 
V. Towle, Idaho, 245 F. 706, 158 C.C. 


A. 108, affirming, D.C., Towle v. 
Great Shoshone & Twin Falls Wa¬ 
ter Power Co., 232 P. 733. 

M. Wage and supply liens 

Persons who take bonds, executed 
and delivered after the enactment of 
a statute providing that certain em¬ 
ployees and persons furnishing sup- 
pi le.s shall have liens superior to 
bonds of the corporation, take the 
bonds subject to its provision.^.— 
Virginia Dev. Co. v. Crozer Iron Co., 
17 S.K. 806, 90 Va. 126, 44 Am.S.R. 
893. 

95. N.y.—State Bank of Williamson 

v. Lamoka Power Corporation, 198 
N.E 609, 269 K.Y. 1, modifying 281 
K.Y.S. 631, 245 App.Div. 2»»2—Globe 
Indemnity Co. v. Pnrk-l.exington 
Corporation, 277 N.Y.S. 407, 154 

Mi.sc. 854. 

96. Pa.—In re Mechanics’ Bldg., 
etc.. Assoc. Est., 62 A. 68, 202 Pa. 
589. 

97. Ky.—Adams v. Farmers* Nat. 
Bank, 180 S.W. 807, 167 Ky. 506. 

98. U.S.—Wood V. Guarantee Trust, 
etc. Co., III., 9 set. 131, 12S U.S. 
416, 32 L.Ed. 472. 

14a C.J. p 1031 note 82. 

99. Conn —Robinson v. Security 
Trust Co., 108 A. 665. 94 Conn. 94. 

14a C.J. p 1031 note 90. 

Deposit to dlBobarge prior liens 
Holders of bonds secured by mort¬ 
gage on corporation property, which, 
together with other property not in¬ 
cluded in the mortgage, is afterward 
mortgaged to secure a subsequent 
series of bonds, some of which are 
placed in the hand.M of a special trus¬ 
tee. to be applied exclusively for the 
purpose of discharging the property 
conveyed from prior liens, are not 
entitled to have the fund for the 
payment of their liens Increased by 
means of the bonds in the hands of 
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such trustee, it be.ing the evident 
purpose of the deposit of the bonds 
to put all the debts on equal foot¬ 
ing, and not to increase the security 
already existing for the payment of 
the fir.st bonds.—Meyer v. Johnston, 
53 Ala. 237. 

1. Bonds not surrendered for new 
Issue 

Where a legislative act Indorses 
bonds of a company, reserving a 
statutory Hen, and later another act 
is passed, extending the operation of 
the flrst act, and authorizing the is¬ 
sue of new bonds m exchange for 
the flrst bonds, and bonds for other 
indebtedness, all of which are to be 
in like manner guaranteed, the llrst 
bonds not surrendered are superior 
to the second bonds, but the second 
bonds issued in exchange for those 
surrendered may claim a lien only 
under the later act, and stand on the 
same footing with all other bonds 
issued under that act.—Gibbes v. 
Greenville, etc., K. Co.. 13 S.C. 228. 
a. Consent to Issnanoe 

Where a receiver of a railroad cor¬ 
poration is appointed on the applica¬ 
tion of its lessor to secure from the 
net income of the road payment of 
rent in arrear under the contract of 
lease, and subsequently by decree 
the flrst and second mortgage bond¬ 
holders of the corporation are au¬ 
thorized to elect a committee to ad¬ 
vise with the receiver concerning the 
management of the property, bona 
flde holders of bonds issued by the 
receiver without any objection by 
such lessor or committee are enti¬ 
tled to priority in payment as against 
the claims of the lessor and bond¬ 
holders, even though the receiver’s 
bonds are issued after the object of 
the receivership has been accom¬ 
plished.—Langdon v. Vermont, etc., 
R. Co.. 63 Vt. 228. 
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§ 1564. Mechanics’ Lienors 

Generally under the varioue etatutea mechanica’ llen- 
ora, who have aufficiently compiled with the atatute to 
perfect their llena, are entitled to priority over other 
credJtora of an inaolvent corporation, although under 
aome atatutea a mechanic’a Hen la inferior to a laborer*a 
lien. 

Where one entitled to a mechanic's lien for labor 
done for a corporation files his lien claim within 
the statutory period, but after the insolvency of 
the corporation and the appointment of a receiver, 
the claim should be given preference,3 although the 
corporation is named as owner of the property,^ 
and although no action is commenced to enforce the 
lien® or no judgment is entered thereon,® within 
the statutory period. Also, where the claim shows 
that claimant is entitled to a mechanic's hen and 
that a lien claim has been filed, the claim should be 
given priority, although it does not state that a 
right of priority is demanded.*^ Further, the right 
to priority of payment is not affected by the fact 
that the property of the insolvent corporation has 
been sold free of encumbrances, where it does not 
appear that the existence of the lien affected the 
price brought at the sale.® On the other hand, 
where a statute provides without qualification or ex¬ 
ception that, when the property of a corporation is 
seized under process or put into the hands of a re¬ 
ceiver, debts owing to laborers shall be preferred, 
and be paid first, labor claimants who have per¬ 
formed labor for a corporation whose property has 
been transferred to a receiver are entitled to a 
preference over the holders of mechanics' hens filed 
against the same property before the corjioration 
acquired it.® Also, if those whose claims for serv¬ 
ices and materials are given preference over a 
mortgage on equitable grounds also base a claim of 
preference on the mechanic’s lien law, such latter 
claim will not be considered, and compensation for 


attorney's fees and the expenses of proceedings to 
record the lien will not be allowed.^® 

§ 1565. Attorneys 

Generally, attorney'e clalma for tervleee for the bene¬ 
fit of all the ereditora of an Inaolvent cor4>orBtlon are en¬ 
titled to priority. An attorney for a corporation It not 
an employee, laborer, or operative, under a atatute giv¬ 
ing priority to the claimt of ouch pertono for waget. 

An attorney is entitled to priority over the de¬ 
mands of general creditors where his claim is for 
services rendered for the benefit of all the credi¬ 
tors of an insolvent corporation, such, for instance, 
as in preparing a general assignment,in endeav¬ 
oring to enforce collection of a jiidgment,i 2 ob¬ 
taining the payment of a fund into the registry of 
the court,i® or in obtaining a return of insolvency 
proceedings against the corporation to a court hav¬ 
ing jurisdiction thereof.^^ It is otherwise, howev¬ 
er, as to services rendered for the company prior 
to the assignment,or receivership proceedings,^® 
or where the attorney’s endeavors did not prc.serve 
or increase any fund.^*^ It has also been held that 
an attorney is not entitled to priority in his claim 
for services in endeavoring to prevent the appoint¬ 
ment of a receiver,^® but there is authority to the 
contrary.^® Furthermore, in order for an attorney 
to obtain a preferential payment of his claim for 
fees on the basis of a lien on a fund in the hands 
of the liquidator of an insolvent corporation, he 
must show that there is a res to which a lien may 
attach. 2® 

Attorney as employee or Uiborcr. Orders of court 
directing a receiver to pfiy all wages due “em¬ 
ployees'’ for services rendered within a limited lime 
theretofore have been construed as meaning regular 
employees employed generally and not for a |)artic- 
ular act,2i and the services of counsel employed for 


3. N.J.—Ennis v. Eden Paper Co. 
48 A. 610, 65 N.J.Law 677-—Doty 
V. Auditorium Pier Co., Ch., 66 A. 
720, affirmed 66 A. 1132, 66 N.J.Eq. 
768. 

Priorities of mechanics’ liens gener¬ 
ally see the C.J.S. title Mechanics’ 
Liens S 1^7 ct seq, also 40 C.J. p 
282 note 99 et seq. 

4. N.J —Doty V. Auditorium Pier 
Co., supra. 

5b N.J.—Doty V. Auditorium Pier 
Co., supra. 

6. N.J.—Ennis v. Eden Paper Co., 
48 A. 610, 66 N.J.Law 677. 

14a C.J. p 1032 note 1. 

7. N.J.—Doty V. Auditorium Pier 
Co., Ch., 66 A. 720, affirmed 56 A. 
1132, 66 N.J.Eq. 768. 

8. N.J.—Doty V. Auditorium Pier 

Co., supra. { 


9- Iowa.—Haw v. Burch, 81 N.W. 
460, 110 Iowa 234. 

10. TI.S.—Atlantic Trust Co. v. 
Woodbridfce Canal, etc., Co., C.C. 
Cal.. 86 F. 975. 

11. W.Vo.—Welgand v. Alliance 
Supply Co., 28 S.E. 803, 44 W.Va. 
133. 

12. Ky.—Armstrong v. Wagner, 46 

S.W. 36«, 20 Ky.U 142. 

13. U.S.—Pox V. Lofland, C.C.A.Pa., 
98 P.2d 589, certiorari denied Lof- 
land V. Fox, 69 S.Ct. 369, two cas¬ 
es. 

14b La.—McKinney v. Barrett, App., 
20 N.E.2d 690. 

16. W.Va.—Weigand v. Alliance 
Supply Co., 28 S.E. 803, 44 W.Va. 

Its. 


16. La.—Louque v. Hercules Oil 
Co.. 127 So. 866, 170 La. 355. 

17. NY.—Peo. V American Loan, 
etc., Co., 75 N.Y.S. 563, 70 App.DIv. 
579, affirmed 65 N.E. 200, 172 N.Y. 
371. 

18. N.Y.—Peo. V. American Loan, 
etc., Co., supra. 

19. La.—Louque v. Hercules Oil 
Co., 127 So. 866, 170 La. 355. 

90. U.S.—Dempsey v. Pink, C.C.A. 
N.Y., 101 P.2d 72, certiorari denied 
69 S.Ct. 1037. 

81. U.S.—Louisville, etc., R. Co. v. 
Wilson, Ill., 11 S.Ct 406. 138 U.S. 
601, 34 L.Ed. 1023—Pennsylvania 
Finance Co. v. Charleston, etc., R. 
Co., C.C.S.C., 52 P. 526. 

14a C.J. P 1032 note 14, 
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special purposes are not within the terms of such 
an order.22 On the other hand, counsel regularly 
and continuously employed are within the terms of 
the order and entitled to the protection afforded 
thereby, 23 whether their services are compensated 
by a fixed salary^^ or by fees on accounts rendered 
and audited at stated periods.23 An attorney for a 
corporation is not an '‘employee” or "laborer ,"26 
nor an "operative,”^^ within statutes preferring the 
claims of such persons* for wages, where the servic¬ 
es rendered by him arc those ordinarily rendered by 
a lawyer; and it has been held that an attorney at 
law employed by a corporation to procure options 
on certain properties at a designated daily compen¬ 
sation is not an "employee” entitled to preference 
under such a statute.^® 


§ 1566. Taxes 

Claims for taxes against an Insolvent corporation In 
general by virtue of statute occupy a preferred status. 

Under statutes so providing, a valid tax on prop¬ 
erty of a corporation which has become insolvent 
and whose assets are being administered by the 
courts constitutes a claim on its assets within the 
jurisdiction superior to all other claims,®® except 
judicial costs,®® and administration expenses.®* On 
the other hand, a claim for priority on behalf of 
the federal government or a state is purely statu¬ 
tory,3® and, in the absence of statutory authoriza¬ 
tion, a state, merely by reason of its sovereign ca¬ 
pacity, is not entitled to priority in its claim for 
taxes against an insolvent corporation.®® Accord¬ 
ingly, a claim of priority for taxes will be denied 
where it does not come within the purview of the 
statute,®* as when the particular proceeding involv- 


88. U.S.—Louisville, etc., R. Co. v. 
Wilson, in.. 11 S.Ct. 405. 138 U.S. 
501. 34 L.Ed. 1023—Gregg v. Mer¬ 
cantile Trust Co., Ohio, 109 F. 220, 
48 C.C.A. 818. 

83. U.S.—Seaboard Air Line R. Co. 
V. Continental Trust Co., C.C.Ga., 
166 P. 697—Pennsylvania Finance 
Co. V. Charleston, etc., R. Co., C.C. 
S.C., 62 F. 626. 

14a C.J. p 1032 note 16. 

84L U.S.—Pennsylvania Finance Co. 
V, Charleston, etc., R. Co., C.C.S. 
C., 62 F. 626. 

as. U.S.—Seaboard Air Line R. Co. 
V. Continental Trust Co., C.C.Ga., 
166 F. 597. 

14a C.J. p 1032 note 18. 

86. U S.—Latta v. Lonsdale, Ark., 
107 P 586, 586, 47 C.C.A. 1, 62 L.R. 
A. 479. 

N.y.—I'eo. V. Remington, 45 Hun 329, 
10 N.Y.St. 310, affirmed 16 N.E. 
680, 109 N.Y. 631. 

14a G.J. p 1033 note 19. 

87. N.Y.—l»eo. v. Remington, 45 
Hun 329, 10 N.Y.St. 310, affirmed 
16 N.E. 680, 109 N.Y. 631. 

SBb U.S.—Gay v. Hudson River Elec¬ 
tric Power Co., C.C.N.Y., 178 F. 
499. 

89. 111.—Reinecke v. General Com¬ 
bustion Co., 237 lll.App. 404. 

N.j.—Chase Brass & Copper Co. v. 
Bart Reflector Co., 161 A. 64, HI 
N.J.Kq. 69. 

R.I.—winsor v. Pilgrim Shoe Ma¬ 
chinery Co., 106 A. 897, 42 R.I, 73. 
14a C.J. p 1033 note 23. 

Partioiilar taxes held entitled to pri. 
ority 

(1) Custom duties. 

U.S.—Price v. U. S., N.Y., 46 S.Ct. 
180, 269 U.S. 492, 70 L.Ed. 373, af¬ 
firming. Mears v. Gidding & Co., 
C.C.A., 6 F.2d 768. 


(2) Excise taxes due government 
on automobiles manufactured by re¬ 
ceiver operating business.—^Wlre 
Wheel Corporation of America v. 
Fayette Bank & Trust Co. of Con- 
nersville, Ind., C.C.A.Ind., 30 F.2d 
318, certiorari denied Firestone Tire 
& Rubber Co. v. Fayette Bank & 
Trust Co. of Connersville, Ind., 49 S. 
Ct. 614, 279 U.S. 878, 73 L.Ed. 1008. 

(3) Gasoline taxes.—^State of Cali¬ 
fornia Y. Meek, C.C.A.Cat, 90 F.2d 
637. 

(4) Income taxes. 

U.S.—Price V. U. S., supra—^Ham¬ 
mond V. Carthage Sulphite Pulp & 
Paper Co., D.aN.Y.. 34 P.2d 165. 
N.Y.—In re Assignment for Benefit 
of Creditors of New York’s Little 
Bohemia, 12 N.T.S.2d 446, 171 Misc. 
236. 

(5) Internal revenue taxes.—Saw¬ 
yer Tanning Co, v. C. J. O’Keefe Shoe 
Co., D.C.Ma88., 28 F.2d 717. 

(6) Municipal taxes.—Bea v. Tur¬ 
ner & Co.. 169 A. 882, 115 N.J.Eq. 
189—Bloch v. Bell B’urniture Co., 162 
A. 414, 111 N.J.Eq. 661. 84 A.L.R. 886 , 
modifying 167 A. 390, 109 N.J.Eq. 
356—Chase Brass & Copper Co. v. 
Bart Reflector Co.. 161 A. 64. Ill N. 
J.Eq. 69—Glaser v. Achtel-Stetter’s 
Restaurant, 149 A. 44, 106 N.J.Eq. 
150. 

(7) State taxes on personal prop¬ 
erty of corporation, where property 
came into possession of receiver and 
was converted into cash.—Adair v. 
Beverly Hills Petroleum Corporation, 
D.C.Cal., 69 F.2d 94. 

liortgagee’s right to rohnbiirsemoat 

Where decree foreclosing mortgage 
on property of corporation, for which 
receiver had been appointed in credi¬ 
tor's suit, directed payment of taxes 
from proceeds of sale, mortgage trus¬ 
tee, who in effect had to pay taxes. 
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was merely a contract creditor of 
corporation for the amount paid for 
taxes levied before receivership, 
which were unpaid through default 
of mortgagor, but those levied after 
appointment of receiver were ex¬ 
penses of receivership, and trustee 
was entitled to reimbursement from 
any funds applicable to such expens¬ 
es.—Hammond v. Carthage Sulphite 
Pulp & Paper Co., C.C.A.N.Y., 8 F.2d 
36. 

aOL N.J.—Glaser v. Achtel-Stetter’s 
Restaurant, 149 A. 44, 106 N.J.Eq. 
160. 

14a C.J. p 1033 note 24. 

31. U.S.—Hammond v. Carthage 
Sulphite Pulp & Paper Co., D.C. 
N.Y., 34 P.2d 165. 

N.J.—Sullivan v. James Leo Co., 1 
A.2d 400, 124 N.J.Eq. 317—Martini 
v. Passaic Men's Shop, 168 A. 767, 
114 N.J.Eq. 194. 

38. U.S.—Manhattan Rubber Mfg. 
Co. V. Lucey Mfg. Corporation, D. 
C.N.Y., 26 F.2d 839. 

33. Kan.—Server v. Server Oil Co., 
40 P.2d 394, 141 Kan. 246. 

34i. Del.—Clough v. Superior Equip¬ 
ment Corporation, 157 A. 306, 18 
Del.Ch. 202. 

Bankmptoy Aot not applioahla 

In receivership proceeding. Bank¬ 
ruptcy Act had no application in de¬ 
termining whether United States' in¬ 
come tax claim was entitled to pref¬ 
erence.—Clough v. Superior Equip¬ 
ment Corporation, 157 A. 306, 18 Del. 
Ch. 202. 

Depandoat on Sasoivsaoy 

(1) Under federal statute giving 
priority to debts due United States 
in case of insolvency of any person 
indebted to United States, the fed¬ 
eral government is entitled to have 
a claim against a corporation for 
taxes given priority in an equity re- 



§ 1564 


CORPORATIONS 


19 o.j.a 


§ 1564. Mechanics' Lienors 

Generally under the various statutes mechanics’ lien¬ 
ors, who have sufficiently compiled with the statute to 
perfect their liens, are entitled to priority over other 
creditors of an insolvent corporation, although under 
some statutes a mechanic’s lien Is Inferior to a laborer’s 
lien. 

Where one entitled to a mechanic's lien for labor 
done for a corporation files his lien claim within 
the statutory period, but after the insolvency of 
the corporation and the appointment of a receiver, 
the claim should be given preference,^ although the 
corporation is named as owner of the property,^ 
and although no action is commenced to enforce the 
lien® or no judgment is entered thereon,® within 
the statutory period. Also, where the claim shows 
that claimant is entitled to a mechanic's lien and 
that a lien claim has been filed, the claim should be 
given priority, although it does not state that a 
right of priority is demanded.'^ Further, the right 
to priority of payment is not affected by the fact 
that the property of the insolvent corporation has 
been sold free of encumbrances, where it does not 
appear that the existence of the lien affected the 
price brought at the sale.® On the other hand, 
where a statute provides without qualification or ex¬ 
ception that, when the property of a corporation is 
seized under process or put into the hands of a re¬ 
ceiver, debts owing to laborers shall be preferred, 
and be paid first, labor claimants who have per¬ 
formed labor for a corporation whose property has 
been transferred to a receiver are entitled to a 
preference over the holders of mechanics' liens filed 
against the same property before the corporation 
acquired it.® Also, if those whose claims for serv¬ 
ices and materials are given preference over a 
mortgage on equitable grounds also base a claim of 
preference on the mechanic’s lien law, such latter 
claim will not be considered, and compensation for 


attorney's fees and the expenses of proceedings to 
record the lien will not be allowed.^® 

§ 1565. Attorneys 

Generally, attorney’s claims for eervlcea for the bene¬ 
fit of all the creditort of an Insolvent copporatlon are en¬ 
titled to priority. An attorney for a corporation la not 
an employee, laborer, or operative, under a statute giv¬ 
ing priority to the claims of such peraons for wagea. 

An attorney is entitled to priority over the de¬ 
mands of general creditors where his claim is for 
services rendered for the benefit of all the credi¬ 
tors of an insolvent corporation, such, for instance, 
as in preparing a general assignment,in endeav¬ 
oring to enforce collection of a judgment,^® in ob¬ 
taining the payment of a fund into the registry of 
the court,i® or in obtaining a return of insolvency 
proceedings against the corporation to a court hav¬ 
ing jurisdiction thereof.^® It is otherwise, howev¬ 
er, as to services rendered for the company prior 
to the assignment,^® or receivership proceedings,i® 
or where the attorney’s endeavors did not preserve 
or increase any fund.^^ It has also been held that 
an attorney is not entitled to priority in his claim 
for services in endeavoring to prevent the appoint¬ 
ment of a receiver,!® but there is authority to the 
contrary.!® Furthermore, in order for an attorney 
to obtain a preferential payment of his claim fc»r 
fees on the basis of a lien on a fund in the hands 
of the liquidator of an insolvent corporation, he 
must show that there is a res to which a lien may 
attach.20 

Attorney as cmployjce or laborer. Orders of court 
directing a receiver to pay all wages due “em¬ 
ployees" for services rendered within a limited time 
theretofore have been construed as meaning regular 
employees employed generally and not for a partic¬ 
ular act,2! and the services of counsel employed for 


3. N.J.—Ennis v. Eden Paper Co. 
48 A. 610, 65 N.J.Law 577—Doty 
V. Auditorium Pier Co., Ch., 66 A. 
720, affirmed 56 A. 1132, 65 N.J Eq. 
76K. 

Priorities of mechanics' liens gener¬ 
ally see the C.J.S. title Mechanics’ 
Liens § 197 et seq, also 40 C.J. p 
282 note 99 et seq. 

4. N.J.—Doty V. Auditorium Pier 
Co., supra. 

& N.J.—Doty V. Auditorium Pier 
Co., supra. 

6. N.J.—Ennis v. Eden Paper Co., 
48 A. 610. 66 N.J.Law 677. 

14a C.J. p 1032 note 1. 

7. N.J.—Doty V. Auditorium Pier | 
Co., Ch., 66 A. 720, affirmed 56 A. 
1132, 65 N.J.Eq. 768. 

8. N.J.—Doty V. Auditorium Pier 
Co., supra. 


f9- Iowa.—Haw v. Burch, 81 N.W. 
460, 110 Iowa 234. 

10. U.S.—^Atlantic Trust Co. v. 
Woodbrldae Canal, etc., Co., C.C. 
Cal., 86 F. 975. 

11. W.Va.—Weiirand v. Alliance 
Supply Co., 28 S.E. 803. 44 W.Va. 
133. 

18. Ky.—Armstrong v. Wagner, 46 

S.W. 366, 20 Ky.L. 142. 

13. U.S.—Pox V. Lofland, C.C.A.Pa., 
98 P.2d 589, certiorari denied Lof¬ 
land V. Fox. 69 S.Ct. 369, two cas¬ 
es. 

14. La.—McKinney v. Barrett, App.. 
20 N.E.2d 690. 

15. W.Va.—Welgand v. Alliance 
Supply Co., 28 S.E. 808, 44 W.Va. 
188 . 


16. La.—Louque v. Hercules Oil 
Co., 127 So. 866. 170 La. 356. 

17. N.Y.—Peo. V. American Loan, 
etc., Co., 75 N.y.S. 563, 70 App.Div. 
579, affirmed 65 N.E. 200, 172 N.Y. 
371. 

18. N.Y.—Peo. V. American Loan, 
etc., Co., supra. 

19. La.—Louque v. Hercules Oil 
Co., 127 So. 866, 170 La. 355. 

89. U.S.—Dempsey v. Pink, C.C.A. 
N.Y., 101 P.2d 72, certiorari denied 
69 S.Ct. 1037. 

81. U.S.—Louisville, etc., R. Co. v. 
Wilson, Ill., 11 S.Ct. 405. 138 U.S. 
501, 84 L.Ed. 1028—Pennsylvania 
Finance Co. v. Charleston, etc., R. 
Co., C.C.S.C.. 62 P. 626. 

14a C.J. p 1082 note 14. 
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special purposes are not within the terms of such 
an order.22 On the other hand, counsel regularly 
and continuously employed are within the terms of 
the order and entitled to the protection afforded 
thereby,2 3 whether their services are compensated 
by a fixed salary^^ or by fees on accounts rendered 
and audited at stated periods.23 An attorney for a 
corporation is not an "employee" or "laborer,"^® 
nor an "operative,”27 within statutes preferring the 
claims of such persons for wages, where the servic¬ 
es rendered by him arc those ordinarily rendered by 
a lawyer; and it has been held that an attorney at 
law employed by a corporation to procure options 
on certain properties at a designated daily compen¬ 
sation is not an "employee” entitled to preference 
under such a statute.^® 


§ 1566. Taxes 

Claims for taxes against an insolvent corporation in 
general by virtue of statute occupy a preferred status. 

Under statutes so providing, a valid tax on prop¬ 
erty of a corporation which has become insolvent 
and whose assets are being administered by the 
courts constitutes a claim on its assets within the 
jurisdiction superior to all other claims,23 except 
judicial costs,23 and administration expenses.23 On 
the other hand, a claim for priority on behalf of 
the federal government or a state is purely statu- 
tory,22 and, in the absence of statutory authoriza¬ 
tion, a state, merely by reason of its sovereign ca¬ 
pacity, is not entitled to priority in its claim for 
taxes against an insolvent corporation.23 Accord¬ 
ingly, a claim of priority for taxes will be denied 
where it does not come within the purview of the 
statute,®* as when the particular proceeding involv- 


aa. U.S.—LiOulaville. etc., R. Co. v. 
Wilson. Ill., 11 S.Ct. 40B. 138 U.S. 
501. 34 L.Ed. 1023—OreKS v. Mer¬ 
cantile Trust Co., Ohio, 100 F. 220. 
48 C.C.A. 318. 

83. U.S.—Seaboard Air Line R. Co. 
V. Continental Trust Co., C.C.Ga.. 
166 P. 507—Pennsylvania Finance 
Co. V. Charleston, etc., R. Co., C.C. 
S.C., 52 F. 526. 

14a C.J. p 1032 note 1$. 

84i U.S.—Pennsylvania Finance Co. 
V. Charleston, etc., R. Co., C.C.S. 
C., 52 P. 526. 

85. U.S.—Seaboard Air Line R. Co. 
V. Continental Trust Co., C.C.Ga., 
166 F. 507. 

L4a C.J. p 1032 note 18. 

86. IT S.-—Latta V. Lonsdale, Ark.. 
107 F. 585. 586. 47 C.C.A. 1, 62 L.R. 
A. 479. 

N.Y.—I’eo. V. Remlnt^ton, 45 Hun 329, 
10 N.y.St. 310, affirmed 16 N.E. 
680. 109 N.Y. 631. 

14a C.J. p 1033 note 19. 

87. N.Y.—Peo. v. Rcmlni^ton, 45 
Hun 329. 10 N.Y.St. 310, affirmed 
16 K.E. 680. 100 N.Y. 631. 

SBl U.S.—Gay v. Hudson River Elec¬ 
tric Power Co., C.C.N.Y.. 178 P. 
499. 

89. Ill.—Keinecke v. General Com¬ 
bustion C'o. 237 lll.App. 404. 

N.J.—Chase Brass & Copper Co. v. 
Bart Reflector Co., 161 A. 64, 111 
N.J.Eq. 69. 

R.I.—Wlnsor v. Pilgrim Shoe Ma¬ 
chinery Co., 106 A. 397, 42 R.I. 73. 
14a C.J. p 1033 note 23. 

Partionlar taxM hold outiUod to pri¬ 
ority 

(1) Custom duties. 

U.S.—l»rlce V. U. S.. N.Y., 46 S.Ct. 
180, 269 U.S. 492. 70 L.Ed. 373. af¬ 
firming, Mears v. Giddlng & Co., 
G.C.A., 6 F.2d 758. 


(2) Excise taxes due government 
on automobiles manufactured by re¬ 
ceiver operating business.—^Wire 
Wheel Corporation of America v. 
Fayette Bank 6b Trust Co. of Con- 
nersville, Ind., C.C.A.lnd., 30 F.2d 
318. certiorari denied Firestone Tire 
& Rubber Co. v. Fayette Bank & 
Trust Co. of Conneraville, Ind., 49 S. 
Ct 614, 279 U.S. 873, 73 L.Bd. 1008. 

(3) Gasoline taxes.—State of Cali¬ 
fornia V. Meek. C.C.A.CaL, 90 F.2d 
637. 

(4) Income taxes. 

U.S.—Price V. U. S., eupra—Ham¬ 
mond V. Carthage Sulphite Pulp & 
Paper Co., D.C.N.Y.. 34 P.2d 165. 
N.Y.—In re Assignment for Benefit 
of Creditors of New York’s Little 
Bohemia, 12 N.Y.S.2d 446. 171 Misc. 
236. 

(5) Internal revenue taxes.—Saw¬ 
yer Tanning Ca v, C. J. O’Keefe Shoe 
Co., D.C.Mass., 28 P.2d 717. 

(6) Municipal taxes.—Bea v. Tur¬ 
ner & Co., 169 A. 832, 115 N.J.Eq. 
189—Bloch V. Bell Furniture Co., 162 
A. 414, 111 N.J.Eq. 651, 84 A.L.R. 885, 
modifying 157 A. 390, 109 N.J.Eq. 
356—Chase Brass & Copper Co. v. 
Bart Reflector Co., 161 A. 54. Ill N. 
J.Eq. 69—Glaser v. Achtel-Stetter’s 
Restaurant, 149 A. 44, 106 N.J.Eq. 
150. 

(7) State taxes on personal prop¬ 
erty of corporation, where property 
came into possession of receiver and 
was converted Into cash.—Adair v. 

} Beverly Hills Petroleum Corporation, 

D.C.Cal., 69 P.2d 94. 

Xortgagss’s right to rslmbiirBsinon.t 

Where decree foreclosing mortgage 
on property of corporation, for which 
receiver had been appointed in credi¬ 
tor’s suit, directed payment of taxes 
from proceeds of sale, mortgage trus¬ 
tee, who in effect had to pay taxes. 
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was merely a contract creditor of 
corporation for the amount paid for 
taxes levied before receivership, 
which were unpaid through default 
of mortgagror, but those levied after 
appointment of receiver were ex¬ 
penses of receivership, and trustee 
was entitled to reimbursement from 
any funds applicable to such expens¬ 
es.—Hammond v. Carthage Sulphite 
Pulp & Paper Co., C.C.A.N.Y.. 8 P.2d 
35. 

aOi N.J.—Glaser v. Achtel-Stetter’s 
Restaurant, 149 A. 44, 106 N.J.Eq. 
150. 

14a C.J. p 1033 note 24. 

31. U.S.—^Hammond v. Carthage 
Sulphite Pulp & Paper Co., D.C. 
N.Y., 34 P.2d 165. 

N.J.—Sullivan v. James Leo Co., 1 
A.2d 400, 124 N.J.Eq. 317—Martini 
V. Passaic Men’s Shop, 168 A. 767, 
114 N.J.Eq. 194. 

38. U.S.—Manhattan Rubber Mfg. 
Co. v. Lucey Mfg. Corporation. D. 
C.N.Y., 26 F.2d 839. 

33. Kan.—Sarver v. Sarver OH Co., 
40 P.2d 394, 141 Kan. 246. 

34. Del.—Clough v. Superior Equip¬ 
ment Corporation, 157 A. 806, 18 
Del.Ch. 202. 

BaaJemptoy Aot not apyiioabla 

In receivership proceeding. Bank¬ 
ruptcy Act had no application in de¬ 
termining whether United States’ in¬ 
come tax claim was entitled to pref¬ 
erence.—Clough v. Superior Equip¬ 
ment Corporation, 157 A. 306, 18 Del. 
Ch. 202. 

DspeadMLt on insdlvsiiey 

(1) Under federal jstatute giving 
priority to debts due United States 
in case of Insolvency of any person 
indebted to United Stales, the fed¬ 
eral government is entitled to have 
a claim against a corporation for 
I taxes given priority in an equity re- 
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ed is not covered thereby,36 or where the taxes 
claimed due are not included by the statute,36 or 
where the property has not been levied on, in ac¬ 
cordance with the requirements of the statute,37 
and a preference will not be granted out of the gen¬ 
eral assets of the corporation, where the statute 
gives a preference only on the property taxed.36 
Also, under some statutes, certain claims such as 
wage claims,39 or claims under mortgages,^® arc 
given priority over claims for taxes. Further, a 
limitation is recognized in some decisions to the 
effect that a specific lien acquired by attachment 
cannot be displaced in favor of a subsequent claim 
for taxes on the same property, where no specific 
lien has been acquired by warrant or any specific 
process for collection of the tax.**! It must, of 
course, appear that property of the corporation is in 
the receiver’s hands for distribution before any 
question of the priority of a claim for taxes against 
the estate can arisc.^3 

Taxes payable from the income of a receivership 
for a year, which for a part of the year belongs to 
one creditor and for the remainder to another, 
should be charged on both funds in proportion to 
the time during which they were earned, respective¬ 


ly, without reference to the date when the taxes are 

payable.^3 

One claiming priority in corporate insolvency pro¬ 
ceedings cannot attack the validity of the lien of 
taxes on the ground that they were unlawfully as¬ 
sessed. 

Priorities hchvcen tax claimants. Under a valid 
federal statute granting priority to the federal gov¬ 
ernment, its claim for taxes due from an insolvent 
corporation will be afTorded priority over the claim 
of a state for taxcs.^6 On the other hand, where 
the circumstances arc not such as to bring the case 
within the statute granting priority to claims of the 
federal government, it is not entitled to priority 
over the state’s claim for taxes,^6 and where nei¬ 
ther the federal government nor the state are enti¬ 
tled to priority, one over the other, their claims will 

be prorated.^7 

Where a statute so provides, the claim of a state 
has priority over a city’s claim for taxes against an 
insolvent corporation.^® 

Franchise taxes. Where a statute so provides, 
franchise or license taxes levied by the state are 
preferred claims against an insolvent corporation,^9 


celvershlp wherein corporation proves 
to be Insolvent.—Spokane County v. 
IT. 8., 49 8 Ct. 321, 279 U.S. 80, 73 L. 
lOd. 621, afflrmini; Exchange Nat. 
Bank v. U. S., 265 P. 722, 147 Wash. 
176, 62 AliR. 139—53 O.J. p 244 
notes 28, 29. 

(2) It does not apply, however, to 
a corporation receivership wherein 
the corporation is not insolvent.— U. 
S. V. Middle States Oil Corp., C.C.A. 
Okl., 18 F.2d 231, 57 A.L.R. 848. 

35. U.S.—Manhattan Rubber Mfg. 
Co. V. Lucey Mfg. Corporation, D. 
C.N.Y., 26 F.2d 839. 

36. Iowa.—Wilcoxen v. Munn, 221 
N.W. 823, 206 Iowa 1194. 

37. N.C.—Currie v. Southern Manu¬ 
facturers Club, 185 S.E. 666, 210 N. 
C. 160. 

38. Pa.—Strauss v. W. II. Strauss 
& Co., 194 A. 905, 328 l*a. 72. 

39. N.J.—Decorative Utilities Cor¬ 
poration V. National Motors Truck- , 
ing Corporation, 196 A. 381, 123 N. | 
J.Eq. 48—Spark v. Da Reine Hotel j 
Corporation, 164 A. 589, 112 N.J. 
Eq. 398. 

40. U.S.—North River Coal & Wharf 
Co. V. McWilliams Bros., D.C.N.Y., 
32 F.2d 355, affirmed, CC.A., 37 F. 
2d 22. 

41. N.Y.—In re Carnegie Trust Co., 
99 N.E. 1096, 206 N.Y. 390, 46 L.R. 
A.,N.S., 260—Wise v. Wise, 47 N. 
E. 788, 153 N.Y. 507. 

40. U.S.—Dulberg v. Zankel, C.C.A. 
N.Y., 67 F.2d 634. 


Bala of another's property 

Mortgagee was not entitled to or¬ 
der, requiring payment of city tax¬ 
es and water charges from proceeds 
of sale of mortgagor’s and other 
corporations' properties by their re¬ 
ceiver before payment of latter’s 
creditors, in absence of showing that 
any of fund w’as derived from mort¬ 
gaged property.—-Dulberg v. Zankel, 
C.C.A.N.Y., 07 P.2d 634. 

43. U.S.—Atlantic Trust Co. v. 
Dana, Kan., 128 F. 209, 62 C.C.A. 
657. 

44. Xiaadlord asserting preference 
for payment of rent from insolvent 
corporation cannot attack validity of 
lien for municipal taxes on ground 
that taxes were unlawfully assessed. 
—(''base Brass & Copper Co. v. Bart 
Reflector Co.. 161 A. 54, 111 N.J.Eq. 
69. 

45. U.S.—Spokane County v. United 

States, 49 S.Ct. 321, 279 U.S. 80. 73 
D.Ed. 621. affirming Exchange Nat 
Bank of Spokane v. II. S, 265 P. 
722, 147 Wash. 176, 62 A.L.R. 139, 
certiorari granted Spokane Coun¬ 
ty V. U. S., 49 S.Ct. 10, 278 U.S. 
586. 73 L.Ed. 620—Gerson, Beesley 
& Hampton v. Shubert Theatre 
Corporation, D.C.N.Y., 7 F.Supp. 

399. 

Del.—West Coast Power Co. v. South¬ 
ern Kansas Gas Co., 172 A. 414, 20 
DeLCh. 130. 

No ■peclllo lion 

Where state has no speclflc lien 
for unpaid taxes on property of cor-, 


I porntion before it makes a general 
I assignment for the benefit of «*rodi- 
tors, the federal govorninent’s elaim 
for income taxts has priority ov«‘r 
state's claim.—In r»* Lineoln Chair Air 
Novelty Co., 9 N.E 2(J 7, 274 N V. 353. 
reversing Lincoln ('hair Ac Novelty 
Co. V. U. S., 292 N.Y.S. 991. 249 App 
Div. 726. 

46. W.Va.—Berryraont Land Co. v. 
Davis Creek Land At Coal Co., 192 
SK. 577. 119 W.Va. 1S6. 

47. Pa—Howells v. Charles Sehutte 
Body Corporation. 16 Pa DIst. & 
Co. 109, 42 Lane L.Uev, 631. 

48. Under nnemployment inenmnee 
law 

On assignment for benefit of cred¬ 
itors of Insolvent corporate employ¬ 
er, claim of slate for contributions 
due under unemployment in.surance 
law was entitled to priority over 
claim of city for emergency relief 
taxes.—In re Assignment for Benefit 
of Creditors of New York’s Little 
Bohemia, 12 N.Y S 2d 446. 171 Misc. 
236. 

49. U.S.—People of State of New 
York V. Hopkins, C.C.A.N.Y., 18 P. 
2d 731—New York Trust Co v. Is¬ 
land Oil & Transport Corporation. 
D.C.N.Y., 7 F.2d 416, affirmed, C.C. 
A., 11 F.2d 698. 

N.J.—Spark v. La Reine Hotel Cor¬ 
poration, 164. A. 589, 112 N.J.Eq. 
398. 

N.Y.—In re Assignment for Benefit 
of Creditors of New York's Little 
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although they are not taxes in a strict sense.^^ Un¬ 
der some statutes, however, such priority is sub¬ 
ordinate to a wage claim,5i or a mortgage lien.®^ 
Under some statutes, a state’s claim for franchise 
taxes against an insolvent corporation outranks the 
tax claim of a political subdivision of the statc.53 
However, a state’s claim is not superior to that of a 
city for its taxes where by Statute the city has been 
granted a preference equal to that of the state, un¬ 
less the state has previously seized the corporate 
property by levy and execution.®^ 

Interest, Except where it is otherwise provided 
by statute, interest on taxes will not be allowed as 
a preferred claim in a corporate insolvency pro¬ 
ceeding. 


§ 1567 

§ 1567. Costs and Expenses of Administration 

Qenerally» the cottt and expenses of administration 
of an insolvent corporation take precedence over the 
claims of all creditors. 

In the distribution of the assets of an insolvent 
corporation, the costs and expenses of administer¬ 
ing the estate will ordinarily take precedence over 
the claims of all creditors,^® including claims for 
taxes, as shown above in § 1566, or labor claims,®'^ 
and, as already considered in §§ 1556, 1557, at least 
to some extent, the clai^ms of a mortgagee. How¬ 
ever, the right to such precedence may be waived,®* 
and a corporate receiver is without power to create 
a situation whereby a general claim will attain a 
preferred status as a receivership expense, without 
the approval and direction of the court.®® 


CORPORATIONS 


Bohemia. 12 N.Y.S.2d 446. 171 Misc. 
236. 

Ohio—Gfrke Brewlni? Co. v. Kuerze. 
26 Ohio Cir.Ct.,N.S.. 17—Gerke 
Brewinir Co. v. Kuerze. 7 Ohio App 
37 

14a CJ p 1033 note 28. 

Taxos aocrninir dnrlnff receivership 

(1) Corporate franchise taxes ac¬ 
cruing while receiver, appointed in 
reroiverahip suit for con.Mcrvation, 
continued business was an adminis¬ 
tration expense having prefer<*ncc 
oxer claims of general creditors, not¬ 
withstanding receivership subse¬ 
quently became a winding-up rec eiv- 
er.ship --l*e»»plc of Slate of Mu'hl- 
gan, by Tlnggerly, v. Michigan Trust 
Co.. Mich., 62 S.Ct. 612, 286 US 331, 
76 I. Kd 11 : 10 . rexer.sing, (M'A.. 
Michigan Trust Co. \ I’cople of 
Slate of Mi<*higan, ,62 F 2U St2. cer¬ 
tiorari granted l*eople of Stale of 
Michigan liy Haggerty \. Michigan 
Tru.Mt Co. 62 set. 266. 284 U.S, 616. 
76 L..Fd. 625. 

(2) Delaware coiporate franchise 
taxes assessed against insolvent cor¬ 
poration prior and subsequent to de¬ 
cree of insolvency and appointment 
of rec»*ivers were payable by re<’eiv- 
ors 08 preferred claims.—Standard 
Kmbossing Plate Mfg. Co. v. Ameri¬ 
can Salpu Corporation, 167 A. 755, 
113 N.J.Kq. 468. 

Sa N.J.—In re U. S. Car Co., 43 A. 

673, 60 N.J.Kq. 614. 

14a C.J. p 1033 note 27. 

61. N.J.—Decorative Utilities Cor¬ 

poration V. National Motors Truck¬ 
ing Corporation, 196 A. 381, 123 N. 
J.Eq. 48. 

ea. U.S.—North River Coal & Wharf 
Co. V. McWilliams Bros., C C.A.N. 
Y.. 37 F2d 22, affirming, D.C., 32 
F.2d 355. 

14a C.J. p 1033 note 29. 

68. N.J.—Spark v. La Heine Hotel 
Corporation, 164 A. 589, 112 N.J. 
Eq. 398. 


64. N.Y.—In re General Assignment 
for Benefit of Creditors of Paris 
Shoe Co., 2 N.Y.S2d 451, 166 Misc 
394. 397. 

56. N.Y.—In re Empire State Sure¬ 
ty Co., 212 N.Y.S. 258, 125 Misc 
806. 

On personal property taxes 

Notwithstanding city charter 
makes interest on taxes on land, as 
well as taxe.s them.Melves, preferred 
lien on property, since no such spe¬ 
cific preference is given personal 
properly taxes or interest thereon, 
arrears in personal property taxes 
constitute a preferred claim against 
in.solvent corporation but inteiest is 
not such as against other creditors 
—In re Empire State Surety Co., 212 
N.Y.S. 258. 12,6 Misc 806. 

66. N J —Spark v. La Heine Hotel 
Corporation. 164 A. 5S!», 112 N J. 
Eq 398—Albert & Kcrniih.an v. 
Franklin Arms. 153 A. 598, 107 N. 
J Eq. 468—Seidler v. Branford 
Hestaurant, 128 A. 166, 97 N.J Eq 
531. affirming 127 A. 36, 97 N.J.Eq. 
153. 

14a C.J. p 1034 note 31. 

Particular expenses afforded priority 

(1) Costs and e«mnsel foes award¬ 
ed against receiver in litigation — 
Spark V. La Reine Hotel Corinira- 
tion, 164 A. 589. 112 N J.Kq. 398. 

(2) Co.sts of collet’tions.—Le Sueur 
Y. Manufacturers' Finance Co, C C. 
A.Tonti, 285 F. 490, certiorari denied 
43 set. 432, 261 U.S. 621 , 67 L Ed 
831. 

(3) Costs of appeal.—Crosby Mill¬ 
ing Co. V. Grant, 7 Tenn.App. 162. 

(4) Receiver’s and attorney’s fees. 
—Louden v. B. P. Goodrich Co., Ind. 
App., 185 N.E. 669. 

Separate action 

The lien of secured creditors of 
corporation, who procured appoint¬ 
ment of receiver with power to con¬ 
tinue operations, is inferior to an.\ 
unpaid indebtedness of receiver 
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caused by insufficiency of earnings, 
and such creditors of receiver may 
bring separate suit to establish their 
right of precedence ever secured 
creditors, and if receiver has made 
payments to secured creditors with¬ 
out retaining suffleient funds to pay 
his creditors, they are entitled to 
personal judgment for amount of 
their claims aga'.nst the secured 
creditors W’ho w* re privies to the 
appointment of receiver, nolwilh- 
standing suc-h creditors had present¬ 
ed their claims to receiver and a<- 
cepted as payment thereon all he 
was able to pay - -Mayotown Lumber 
('o. v. Nacogdf>ehes Grocery Co.. Tex 
Cotri.App, 2.36 S.W. 704, affirming. 

Civ App., 221 SW. 644. 

57- N J —Martini v. Passaic Men’s 
Shop, 168 A. 767, 1J4 N J Eq 191 
—Spark V La Heme Hotel I'orpo- 
ruiion, 164 A. 5.S9. 112 N J Fki 39K 
—Lyle v. Staten Island Terra Cot¬ 
ta Lumber Co., 48 A. 7S.5, 62 N.J. 
Eq. 797. 

58. N J —Sullivan v James Leo Co., 
1 A 2d 400. 124 XJ.Eq 317. 

Waiver effected 

Where receivers of insolvent cor¬ 
poration. in sale of part of assets, 
disregarded statutory procedure and 
failed to deduct fees of themselves, 
their counsc‘1, and costs of adminis¬ 
tration from sale price before they 
distributed proceeds thereof in pay¬ 
ment of all claims existent at that 
date, but obtained an order of court 
imposing paramount Hen on remain¬ 
ing assets in their hands for such 
charges, acts of receivers constitut¬ 
ed waiver of their known right of 
priority for their fees and costs o\er 
claim of municipality for accrued 
taxes.—Sullivan v. James Leo Co., 
supra. 

59. U S.—Pacific Western Oil Co. v. 
McDuffie. C.C.A Cal., 69 F.2d 208. 
certiorari denied 55 S.Ct. 79, 293 
U.S. 668, 79 L.Ed. 667. 



§ 1567 


COEPOBATIOKS 


19 C.J.S 


Rent. Generally preference is given to the pay¬ 
ment of rent in the administration of the estate of 
an insolvent corporation by the receiver.*® How¬ 
ever, rent, within the meaning of this rule, does not 
include the cost of repairs which the corporation 
should have made, and which the lessor made, or 
the interest which the corporation was required to 
pay on the cost of a new building built by the les¬ 
sor.*^ Also, it has been held that an arrearage in 
rent, arising prior to the appointment of a receiv¬ 
er, does not constitute a preferred claim against the 
assets in his hands.^* In some jurisdictions, the 
landlord’s claim for rent in arrears is paramount by 
virtue of statute,** but it has been held, under stat¬ 
utes of this character, that the landlord may waive 
his rights by failing to protect them by appropriate 
action.** 

§ 1568. Miscellaneous Priorities 

Mftcellaneout priorities In the dietrlbutlon of the 
assets of a corporation may be granted by statute or on 
the basis of equitable principles. 

The federal statute providing that, whenever any 
person indebted to the United States is insolvent, 
the debts due the United States shall be first satis¬ 
fied, and that the priority established shall extend 
as well to cases in which a debtor, not having suf¬ 
ficient property to pay all his debts, makes a volun¬ 
tary assignment thereof, applies to corporations 
coming within its terms.** Also, under some stat¬ 
utes, priority in the distribution of assets of an in¬ 


solvent corporation located within the state is giv¬ 
en to local creditors over foreign creditors not 
domesticated in the state.** Courts of equity will 
assign priority to claims against insolvent corpora¬ 
tions in response to equitable requirements and busi¬ 
ness necessity.*'^ Thus, a creditor of a corporation 
is entitled to be paid from its property in preference 
to a creditor of a debtor for whose benefit the cor¬ 
poration held the property and conducted its busi¬ 
ness, the corporation having been organized for the 
purpose of defrauding the creditors of such debt¬ 
or,** and where an insolvent partnership obtains 
mew capital from outside parties with the under¬ 
standing that a corporation will be formed and the 
business continued, and stock certificates are is¬ 
sued to the partners and the parties furnishing new 
capital, and the incorporation is legally effected, 
and the property of the partnership transferred to 
the corporation without compliance with statutory 
regulations, and the corporation becomes insolvent 
after incurring new debts, the creditors of the cor¬ 
poration arc entitled to full payment of their claims 
before the partnership creditors are entitled to par¬ 
ticipate in the assets of the corporation.** Where 
an extension agreement between stockholders and 
creditors provides that the extension notes shall 
have priority over notes given subscribers to addi¬ 
tional capital, the fact that one creditor is permitted 
to withhold secured notes, instead of surrendering 
them for extension notes, docs not deprive him of 
the priority given, if such special arrangement is 


0a Del.—In re Receivership of 
Li 0 htwell Steel Sash Co., 106 A. 
376, 12 Del.Ch. 60. 

14a C.J. p 1034 note 88 . 

0L. Del.^ln re Receivership of 
Lightwell Steel Sash Co., 106 A. 
376, 12 Del.Ch. 60. 

62. Ohio.—Rawson v. Wood, 180 N. 
201, 41 Ohio App. 162. 

63. N.J.—Electrol, .Inc., v. Beatty, 
Marsh & Moyer. 180 A. 565, 118 N. 
J.Eq. 537, affirmed 183 A. 174, IIU 
N.J.Eq. 470. 

14a C.J. p 1034 note 39. 

04. N.J.—Flnneran v. J. H. Fitz¬ 
gerald. Inc., 165 A. 732, 112 N.J. 
Kq. 260. 

65. U.S.—Price v. U. S., N.Y., 46 S. 
Ct. 180, 269 U.S. 492, 70 L.Bd. 373, 
affirming, C.C.A., Mears v. Gldding 
Sc Co., 6 F.2d 7G8-~U. S. v. Butter- 
worth-Judson Corporation, N.Y., 46 
8 .Ct. 179. 269 U.S. 604, 70 L.Ed. 
380, reversing. C.C.A., Hay Foun¬ 
dry ft Iron Works v. Butterworlh- 
Judson Corp., 9 F.2d 1018, certio¬ 
rari granted U. S. v. Butterworth 
Judson Corp., 45 S.Ct. 640, 268 U. 
8 . 187, 69 L..Ed. ll&7->DaviB v. 


Miller-Link Lumber Co., C.C.A. 
Tex., 296 F. 649. 

Priority of taxes due the United 
States see supra 8 1666. 

Where oorporatlo» oonsentz to ap- 
polntmeat of reoelTer 
A corporation which is in fact in¬ 
solvent and which consents to ap¬ 
pointment of receiver, makes volun¬ 
tary assignment of all its property, 
within meaning of Hev.St. 8 3466, 31 
U.S.C.A. 8 191, giving priority to 
debts due United States.—Price v. 
U. S., N.Y., 46 S.Ct. 180, 269 U.S. 492, 
70 L.Ed. 373, affirming Mears v. 
Gldding ft Co., 6 F.2d 758—U. S. v. 
Butterworth-Judson Corporation, N. 
Y., 46 S.Ct, 179, 269 U.S. 604, 70 L. 
Ed. 380, reversing, C.C.A., Hay Foun¬ 
dry ft Iron Works v. Butterworth- 
Judson Corp., 9 F.2d 1018, cejtiorari 
granted U. S. ft Butterworth Judson 
Corp., 45 S.Ct. 640, 268 U.S. 187, 69 
L.Ed. 1157-—Davis v. Miller-Link 
Lumber Co., C.C.A.Tex., 296 F. 649. 

Olaim for freight accruing to fed¬ 
eral government while operating rail¬ 
roads is an Indebtedness due the 
United States and Is a preferred 
claim on estate of insolvent corpo¬ 
ration under federal laws.—In re 
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Farmers* Co-op. Co., 206 N.W. 251, 
200 Iowa 1160. * 

Bilsteaoe of Ilea 

Whether such statute gives feder¬ 
al government a lien in the .strict 
sense of the term is hold immaterial 
under circumstances.—Hutton v 
Commissioner of Internal Revenue, 
C.C.A., 69 F.2d 66 . 

66 . U.S.—Berger v. Kingsport Press, 
C.C.A.Tenn., H9 F.2d 444, certiorari 
denied 58 S.Ct. 140, 302 U.S. 738, 
82 L.PId. 570, two cases. 

07. Psposits made by ooasamors 
with gas oonpaay pursuant to stat¬ 
ute authorizing company to require 
such deposits before supplying gas, 
and providing that it shall pay inter¬ 
est thereon and refund the same, 
when depositor, having paid in full, 
shall cease to be a consumer, are en¬ 
titled to priority of payment on in¬ 
solvency of company.—Pintsch Com¬ 
pressing Co, V. Buffalo Gas Co., C.C. 
A.N.Y., 280 F. 830. 

ea N.Y.—Booth V. Bunco, 36 Barb. 
496. 

66 . Minn.—Thorpe v. Pen nock Mer¬ 
cantile Co., 108 N.W. 940, 99 Minn. 
22, 9 Ann-Cas. 229. 
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§ 1569 


authorized under the contractJ^’ On the other 
hand, statutes granting miscellaneous priorities, 
such as those giving preference to claims for work¬ 
men’s compensation insurance premiums, are not ef¬ 
fective in corporate insolvency proceedings com¬ 
menced prior to their enactment.*^i Also, a corpo¬ 
ration engaged in a general milling business, which 
grinds all wheat stored with it into flour and re¬ 
turns no grain to depositors, is not a warehouseman 
within a statute providing that all receipts for 
goods stored shall be negotiable instruments and be 
full and complete title to the property in them, and 
hence a receipt issued by it on its own wheat as 
security for a loan does not entitle the holder to 
a preference over other creditors to the amount of 
such receipt in the distribution of the corporation's 
property.72 Where two partners own the majority 
of the stock of each of two corporations, one being 
president of both, and the corporations being organ¬ 
ized in different states and for different purposes, 
and accounts are kept of the dealings between them 
as of dealings with other parties, they should be 
considered separate corporations, and on the insol¬ 
vency of both, the payment of the claim of the cred¬ 
itor corporation should not be postponed until after 
the other creditors of the debtor corporation arc 
paid.'^3 

Parent and subsidiary corporations. Outside cred¬ 
itors are given priority over the claim of a parent 
corporation against the assets of a wholly owned 
insolvent subsidiary, and where an insolvent cor¬ 
poration is a mere instrumentality of a person or 
organization, the latter will not be permitted to 
prove against assets in competition with general 
creditors.74 However, corporations do not acquire 


identity of interests or become agents of one an¬ 
other within the meaning of the above rule, mere¬ 
ly because of the ownership of capital stock of one 
by the other or because of the identity of their 
stockholders,^® and to warrant application' of the 
rule the practical result must be of such character 
as to work obvious injustice and shock the con¬ 
science of the court, if the claim be not postponed.^® 
Also, it has been held that the creditors of a parent 
corporation are entitled to participate through the 
parent corporation’s receiver, in assets of an insol¬ 
vent subsidiary corporatton, pari passu with the 
subsidiaries’ creditors, where the latter was a mere 
agent of the parent corporation, and so informed 
its creditors.77 

§ 1569. Evidence 

General rules of evidence, In the absence of statutory 
provisions to the contrary, govern as to the proof of 
priorities. « 

The question whether a claim against an insol¬ 
vent corporation is entitled to be preferred is often 
a mixed question of law and fact,7® and the burden 
of establishing priority is on claimant.72 So, where 
priority is claimed under a statute, the burden is on 
the party claiming the priority to show that he is 
within the terms thereof.®® However, it has been 
held that, where the receiver asks for a determina¬ 
tion of priorities, and the creditors file intervening 
petitions, the question of burden of proof is not im¬ 
portant, as it would be the court’s duty to determine 
the priorities on the receiver’s request alone.®^ 

The weight and sufficiency of the evidence as re¬ 
gards priorities in claims against insolvent corpora¬ 
tions, is governed by general rules.®2 


70l Ind —Roberts v. Vonnegut, 104 
N.E. 321. 58 IndApp. 142. 

71. Pa—rtlra Mut Ins. Co. v. 
Eastun Structural Sled Co., 193 
A. 66. 327 Pa. 241. 

72. Md.—Washlngrton County Nat. 
Bank v. Mot ter, 55 A. S13, 97 Md. 
545. 

73. Ark — Lango v. Burke, 61 S.W. 
165. 69 Ark. 85. 

74w Ky.—Kentucky Auto Mechanics 
Service Co. v. Kentucky Auto 
Parts Co., 102 S.W.2d 1022, 267 
Ky. 531. 

Claim baaed oa loan 

The claim of parent corporation 
based on loan to subsidiary is sub¬ 
ordinate to claims of creditors of 
latter on Its Insolvency, where sub¬ 
sidiary Is mere Instrumentality and 
its business Is really that of parent 
company.—New York Trust Co. v. 
Island Oil & Transport Corporation. 
C.C.A.N.Y., 56 P.2d 580. 


76ii Ky.—Kentucky Auto Mechanics 
Service Co. v. Kentucky Auto 
Parts Co., 102 S.W.2d 1022, 267 Ky. 
531. 

Zdoatity of Interest not shown 

Ky.—Kentucky Auto Mechanics Serv¬ 
ice Co. v, Kentucky Auto Parts 
Co., supra. 

76. Ky.—Kentucky Auto Mechanics 
Service Co. v. Kentucky Auto 
Parts Co., supra. 

77. U.S.—New York Trust Co. v. Is¬ 
land Oil & Transport Corporation. 
CC.A.N.Y., 56 F.2d 580. 

78. S.C.—Trotter v. Merchants & 
Farmers Bank. 186 S.E. 871, 180 S. 
C. 449, 105 A.L.R. 1512. 

79w U.S.—Hyman v. Trow Directory 
Printing & Bookbinding Co., C.C.A. 
N.Y.. 261 F. 991. 

Iowa.—Independent Van & Storage 
Co. v. Iowa Mercantile Co., 179 N. 
W. 167, 189 Iowa’874. 
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Mo.—McClure Garage v. Sturdivant 
Bank. App., 76 S.W.2d 438. 

S C —Rice V. City of Columbia, 162 
S.E. 458, 164 S.C. 261. 

14a C.J. p 1034 note 46. 

80. U.S.—Gay v Hudson River Elec¬ 
tric Power Co., C.C.N.Y., 178 F. 
499. 

N.V.—Pco. V, Remington, 10 N.Y.S 
310. 45 Hun 329. affirmed 16 N.E 
680. 109 N.Y. 631. 

Fidnolary oapaolty 
To establish right to statutory 
preference for debt due or owing by 
insolvent corporation, it must be 
shown that debt was due or owing 
by corporation in fiduciary capacity. 
—Newark Distributing Terminals 

Co. V. Hospelhorn, 191 A. 707, 172 
Md. 291. 

81. Ind.—Roberts v. Vonnegut, 104 
N.E. 321, 68 Ind.App. 142. 

88. avldsnos held snlBeiaiit 

(1) To show that automobile man¬ 
ufacturer was not entitled to pre- 
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K. SET-OFP AND COUNTERCLAIM 
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§ 1570. In General 

Qeneraliyr a receiver takes the estate of an Insolvent 
corporation subject to rights of set-off and eounterclaim* 
in the absence of a statute to the contrary. 

In the absence of a statute to the contrary, a re¬ 
ceiver takes the estate of an insolvent corporation 
subject to all valid rights of set-off and counter¬ 
claim which have become vested prior to his ap- 
pointment.®3 However, such set-offs or counter¬ 
claims, to be permissible, must be juft and equita¬ 
ble,*^ and the demands must be mutual and subsist¬ 
ing between the same parties,*5 in the absence of 
exceptional circumstances.*® Hence, a debt due the 
receiver as distinguished from a debt due to the 
company cannot be set off as against a debt due 
from the company;**^ and in an action by trustees 
in liquidation against a creditor of the corporation 
on a note given by him to them after the execution 
of the liquidation agreement for property bought 
by him from the trustees, he cannot plead claims 
against the coriioration as a counterclaim.** Also, 
as against the claim of an insolvent corporation for 
which a receiver has been appointed, the debtor can¬ 
not set off claims against the insolvent corporation 


not yet due, at least in the absence of some eq¬ 
uitable ground therefor,*® or of a statute authoriz¬ 
ing a set-off.®® Where the receiver of a corpo¬ 
ration, as the representative of creditors repudiates 
an illegal transfer of corporate assets before his ap¬ 
pointment, the transferee cannot set up a counter¬ 
claim arising out of his own illegal contract for 
money paid in pursuance of it.®i The fact that a 
corporation was not known to be insolvent when 
receivers were appointed, and that the receivers 
were authorized to conduct the business as a going 
concern does not entitle creditors of the corpora¬ 
tion to set off deposits of the corporation held by 
them at the date of the appointment against notes 
of the corporation held by them, where the notes, al¬ 
though discounted before the appointment, did not 
mature until afterward.®2 

Stockholder, In a corporate insolvency proceed¬ 
ing, a stockholder cannot offset his stock against 
debts due by him to the corporation,®* and the right 
of a holder of stock, not paid for, to set off a debt 
due him from the company ends when the company 
becomes insolvent.®^ 


forred claim as afiralnst corporate 
dealer, for purchase ])rlce of cars 
sold to latter.—Auburn Automobile 
Co. v. Namor Corporation, 149 So. 
801, 113 Fla, 89. 

(2) To sustain decree for claim¬ 
ant for value of shares as prior 
claim in proceeding by claimant 
against corporate receiver for shares 
of stock held by corporation for 
claimant.—Parsons v. Third Nat. Co., 
Mo.App., 124 S.W2d 630. 

■videnoo held insntteleat 

(1) To show that corporation con¬ 
cealed its insolvency, and purchased 
coal intending not to pay for it, so 
as to entitle creditor to. preference. 
—Hyman v. Trow Directory Printing 
& Hookbinding Co., C.C.A.N.Y., 261 
F. 991. 

(2) To Justify setting aside de¬ 
cree denying mortgage priority over 
other liens against property of cor¬ 
porate mortgagors.—Cousins v. Rob¬ 
inson, 106 S W.2d 161, 194 Ark. 160. 

83. Me—Cooper v. Fidelity Trust 
Co., 170 A. 726, 132 Me. 260. 

N.J.—^Newman v, Hatfield Wire & 
Cable Co., 174 A. 491, 113 N.J.Law 
484—Van Wagoner v. Paterson 
Gaslight Co., 23 N.J.Law 283— 
State Bank v. New Brunswick 
Bank, 3 N J.Eq. 266. 

Pa.—Kueblcr v. Haines, 78 A. 141, 
229 Pa. 274. | 

14a C.J. p 1035 note 50. | 


84. 8et.off denied 

Where receiver of insolvent cor¬ 
poration deposited receivership funds 
in creditor-bank which subsequently 
became insolvent, bank was not en¬ 
titled to dividend as creditor until it 
repaid deposit in full, as to permit 
bank’s receiver to set off dividend 
due bank against bank's debt to re¬ 
ceiver of corporation would not be 
just and equitable.—Bloch v. Bell 
Furniture Co., 169 A. 858, 115 N.J.Eq. 
193. 

8fti Kan.—Clark v. Layman, 62 P.2d 
897. 144 Kan. 711. 

Ky.—Farmers* Bank & Trust Co.’s 
Receiver v. Brown, 61 S.W.2d 628, 
629. 249 Ky. 820, citing Corpus Ju- 
rls. 

N.J.—Newman v. Hatfield Wire & 
Cable Co., 174 A. 491, 113 N.J.Law 
484—'Mure v. Richards, 101 A. 380. 
90 N.J.Law 626. 

Set-off to surety denied 

Where credit insurance company 
insured accounts of creditors of cor¬ 
poration and issued policies to such 
creditors, corporation paying premi¬ 
ums therefor and being incidental¬ 
ly benefited thereby, and where cor¬ 
poration became insolvent and was 
placed in hands of receiver, insur¬ 
ance company is not entitled to off¬ 
set amounts, paid by it to such cred¬ 
itors after failure, against indebted¬ 
ness, owing by it to corporation, 
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which arose out of different and in¬ 
dependent contra<'t and accrued be¬ 
fore failure.—Hallam v. Southern 
Surety Co., 216 N.W. 546, 173 Minn. 
133. 

86. Mas.s.—Merrill v. Capo Ann 
Granite Co., 36 N E. 797, 161 Mass. 
212, 23 L.R.A. 313. 

14a C.J. p 1030 note 53. 

87. Del.—Grief v. James H. Wright 
Co., 91 A. 205, 10 Del.Ch. 308. 

14a C.J. p 1035 note 54. 

88. N.Y.—Otis V. Shants, 27 N.K. 
955. 128 N.Y. 45, affirming 8 N.Y. 
S. 293. 55 Hun 603. 

14a C.J. p 1035 note 55. 

88. N.J.—McManus-Kelly Co. v. 

Pope Mfg. Go., Ch.. 70 A. 297. 

N.Y.—Wolf V. National City Bank, 
156 N.Y.S. 575, 170 App.Div. 665. 
14a C.J. p 1035 note 57. 

sa N.Y —Wolf v. National City 
Bank. 156 N.Y.S. 676, 170 App.Div. 
565. 

91. N.V.—Glllet V. Phillips, 13 N.Y. 

114, 3 Kern. 114. 

98. Pa.—Blum*V. Girard Nat. Bank. 
93 A. 940. 248 Pa. 148. 

93. Ark.—Agricultural Finance Cor¬ 
poration of Blythevllle v. Brinkley, 
68 S.W.2d 92, 188 Ark. 951. 

94i Del.—Cooper v. Eastern Horse 
& Muie Co., 110 A. 666, 12 DeLCh. 
210 . 
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§ 1571. Claims by or against Officers 

A debt due by an Ineolvent corporation to an officer 
individually may be eet off againat a claim of the eprpo- 
ration against the officer Individually, but not against 
a claim for corporate funds in the officer's possession. 

One who is sued for money in his possession as 
treasurer of an insolvent corporation cannot set 
off a debt due by the corporation to him as an in¬ 
dividual,since these funds belong to the corpora¬ 
tion for the benefit of all its creditors equally, and 
cannot be appropriated by him to the payment of 
his individual debts.^^ Likewise, on an accounting 
by directors and trustees for corporate assets un¬ 
lawfully disbursed by them after insolvency, they 
cannot offset debts due them by the company. They 
arc entitled only to an equal share, with other credi¬ 
tors, of the assets for which they are accountable, 
on distribution by a receiver in the regular course 
of administration.®^ On the other hand, on insol¬ 
vency of a corporation, where the directors were in¬ 
debted to the corporation at a time when the corpo¬ 
ration was indebted to each of them for loans made 
to the corporation, the law and equity are with the 
creditors qf the corporation, and the claim of the 
corporation against the directors is properly set off 
against the claim of the directors on account of the 
loans made.®* Of course, the receiver cannot set 
off unjustified claims against debts due by the cor¬ 
poration to an officer.®® 

§ 1572. Claims Acquired after Act of Insol¬ 
vency or Appointment of Receiver 

In the absence of a statute to the contrary, claims 
against a corporation acquired after an act of Insolvency, 
or the appointment of a receiver for the corporation, gen¬ 
erally cannot be set off against debts due the corpora¬ 
tion. 

According to the weight of authority, in the ab¬ 
sence of statute providing otherwise, claims against 


a corporation acquired after an act of insolvency, or 
the appointment of a receiver for the corporation, 
cannot be set off against debts due the corporation,^ 
at least where there is a statute prohibiting pref¬ 
erences in claims against insolvent corporations.* 
The rule is particularly applicable in the case of 
officers of a corporation having peculiar opportunity 
to know all its condition. They should not be per¬ 
mitted to use their position to ^cape liability by 
the purchase of claims to be used as a set-off.® 
However, the appointment of a receiver, and not 
the filing of a bill for such appointment, changes the 
situation so as to end the right of debtors of the in¬ 
solvent company to acquire claims against it for 
purposes of set-off, and a debtor knowing of such 
an application by an insolvent corporation may pur¬ 
chase a claim against it while the application is 
pending, and use it as a set-off.^ In some states by 
statute the right to purchase claims and use them 
by way of set-off against an insolvent corporation 
continues up to the time of the filing of the petition 
for the appointment of a receiver.® On the other 
hand, a judgment against a stockholder on his stock 
liability in favor of creditors can be set off against 
the liability of a corporation on bonds of the corpo¬ 
ration assigned by him after the appointment of a 
receiver to one having notice of the unpaid stock 
liability;® but it has been held that notes of a credi¬ 
tor obtained by a corporation's receiver after its in¬ 
solvency cannot be used as a set-off against the 
creditor's claim.^ 

§ 1573. Preferred Claims for Services 

A corporate employee's preferred claim for services 
may be applied to a debt due from himself to the corpo¬ 
ration, after It becomes Insolvent. 

Where a servant of a corporation is indebted to 
it in a sum exceeding a preferred claim for his serv- 


95. Ky.—Oregon Gold Min. Co. v. 
Schmidt, 60 S.W. 630, 22 Ky.L. 
1330. 

Mich.—Detroit First Nat. Bank v. B. 
T. Barnum Wire, etc.. Works, 24 
N.W. 643, 26 N.W. 20^, 68 Mich. 
124, 315, 66 Am.R. 660. 

14a C\J. p 1036 note 60. 

96. Ky.—Oregon Gold Min. Co. v. 
Schmidt. 60 S.W. 630, 22 Ky.U 
1330. 

97. N.J.—Gill V. State Garage, 146 
A. 691. 7 N.J.Misc. 641. 

96L Idaho.—Clalborn v. TTtah Assoc, 
of Credit Men, 124 P. 788, 22 Idaho 
168. 

14a C.J. p 1036 note 68. 

99. Md.—Benson v. Borden, 198 A. 
419. 

Pa.—Commonwealth v. Guardian 
19 C.J.S.—Ki 


Fire Ins. Co. of Pennsylvania. 66 
Pa.Super. 203 

14a C.J. p 1036 note 64. | 

Beaaon aselgaed is that to do so 
would be giving an unlawful prefer¬ 
ence to one creditor over another. 
Ark.—U. S. Fidelity & Guaranty Co. 
V. Maxwell. 237 S.W. 708. 152 Ark. 
64. 

N.Y.—Davie v. Knlpp, 36 N.T.S. 706, 
92 Hun 297. 

AooOBunodatioa iadoraer, paying 
note of Insolvent corporation after 
filing of petition for its dissolution, 
is not entitled to set off sum thus 
paid. including attorney's fees, 
against debt due from him to cor¬ 
poration. his rights as creditor of 
j corporation having accrued after fil¬ 
ing of petition.—Johnston v. Davis, 
6 F.2d 713, 66 App.D.C. 16. 
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2. Ark.—U. S. Fidelity & Guaranty 
Co. V. Maxwell, 237 S.W. 708, 162 
Ark. 64. 

3. Ga.—Nix V. Ellis. 45 S.E. 404, 118 
Ga. 345. 98 Am.S.R. 111. 

4. Pa.—U. S. Brick Co. v. Middle- 
town Shale Brick Co., 77 A. 395. 
228 Pa. 81. 

5. Ga.—Nix V. Ellis. 45 S.E. 404, 
118 Ga. 345. 98 Am.S.R. 111. 

14a C.J. p 1036 note 68. 

6. Ill.—Hynes v. Illinois Trust, etc.. 
Bank. 80 N.E. 763, 226 Ill. 95. 101, 
10 L..R.A..N.S.. 472. affirming 126 
IlLApp. 409. 

14a C.J. p 1036 note 69. 

7. U.S.—Pennsylvania Steel Co. v. 
New York City Ry. Co.. N.Y., 281 
F. 440, 146 C C.A. 434, 436, modify¬ 
ing, D.C., 217 F. 428. 
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ices on the insolvency of the corporation, the sum 
due should be applied on the debt due the corpora¬ 
tion.^ So, a claim for wages is properly offset by 
moneys of the insolvent corporation unlawfully 
withdrawn by the employee.® However, a claim by 


the corporation for tite balance of stock subscrip¬ 
tions due from one performing services for the cor¬ 
poration, cannot be offset against the preferred 
claim for services where it is in the hands of an in¬ 
nocent third party.i® 


L. PAYMENT AND DISTRIBUTION 


§ 1574. Rights and Remedies 

Qenerally» courts are authorized to order final dis¬ 
tribution and payment of the assets of Insolvent corpo¬ 
rations aided by receivers and auditors of their ap¬ 
pointment. Payment must be of the proper amount to 
persons entitled thereto, and may not be unduly de¬ 
layed. 

A court has power to determine the persons enti¬ 
tled to the funds of an insolvent corporation and the 
amount each has a right to receive.^i Although 
the court has appointed a receiver for an insolvent 
corporation, final settlement and adjustment of all 
claims and the payment of all moneys are to be 
made subject to the decree of the court,^2 and, or¬ 
dinarily, no discretion is allowed the receiver as to 
any application or distribution of the funds in his 
possession,but until the receiver has accounted 
for the receipt and disbursements of money by him, 
no order by the court should be made for the distri¬ 
bution thereof.If income is diverted by a receiv¬ 
er, the court may restore the fund after the ap¬ 
pointment of a second receiver,^® Where the as¬ 
sets of an insolvent corporation have been collected 
by a receiver appointed for that purpose, the court 
may, under the equity rules and practice of some 


jurisdictions, appoint an auditor to distribute the as¬ 
sets among the claimants but it is also proper for 
the court to hear the claims and make distribution 
of the fund without the aid of an auditor, if it sees 
fit.^'^^ The jurisdiction of the court over the assets 
persists until final surrender or other distribution 
thereof.!® 

In proceedings against an insolvent corporation, 
the question whether certain creditors may share in 
a fund derived from the statutory liability of stock¬ 
holders cannot be raised by objection to allowance 
of claims, unless such fund is the only fund for dis¬ 
tribution, and the particular creditors are excluded 
from participation.!® Where it docs not so affirma¬ 
tively appear, the question may be raised on the re¬ 
ceiver’s application for an order of distribution.®® 

Where all the parties interested in the distribution 
of a fund derived from a sale by the receiver of the 
assets of an insolvent corporation stipulate that a 
list of creditors prepared by the receiver are enti¬ 
tled to share in the fund with no reference to ac¬ 
tual or asserted priority on the part of any credi¬ 
tor, the fund is properly distributed in accordance 
with the list without priorities.®! 


8. Mo.—In re Excelsior Mfg. Co., 
64 S.W. 133. 164 Mo. 316. 

9. N.J.—Nelkln v. Carencon, Inc.. 
153 A. 702. 108 N.J.Eq 42. 

Id. N.J.—Lammerding: v. Lammer- 
ding Lumber & Supply Co., 153 A. 
380. 107 N.J.Eq. 551. 

11. Mo.—State ex rel. Bromschwig 
V. Hartman, 300 'S.W. 1054, 221 Mo. 
App. 215. 

Action anthorfsed 

Where petition of corporation's 
receiver stated that there was avail¬ 
able for distribution an amount equal 
to five per cent of claims of credi¬ 
tors and that prospective condition 
of receiver's operation within ensu¬ 
ing four months would warrant fur¬ 
ther payments to creditors, and 
prayed for general relief, and with¬ 
out objection hearings under peti¬ 
tion continued for over four months, 
trial court's adoption, at a hearing at 
which all parties were represented, 
of subsequent proposal of receiver 
for payment of fifteen per cent of 
claims of creditors was authorized.— 
Dant A Russell v. J. D. Halstead 
Lumber Co., C.C.A.Cal., 103 F.2d 306. | 


Claim for labor 

Court in which receivership pro¬ 
ceedings for corporation are pending 
can allow claim for labor, determine 
its preferential character, and direct 
payment before general creditors 
participate.—^Wegner v. Tower, 209 
N.W. 802, 235 Mich. 610. 

18. U.S.—Hall V. Wilson, D.C.Tex., 

36 F.2d 189. 

Mo.—State ex rel. Bromschwig v. 
Hartman, 300 S.W. 1054, 221 Mo. 
216. 

Fosssssloa of corporate asssts 

gives court appointing receiver Ju¬ 
risdiction over and exclusive right to 
distribute corporate property or its 
proceeds to corporation's creditors 
whose claims have been duly proved 
and allowed, and to those persons 
only.—Hannigan v. Italo Petroleum 
Corporation of America, Del., 181 A. 
660, 7 W.W.Harr. 227. 

13. Mo.—State ex rel. Bromschwig 
V. Hartman, 300 S.W. 1054, 221 
Mo.App. 216. 

N.J.—Hickman v. Public Indemnity 
Co. of Newark, N. J., 161 So. 188, j 
182 La. 160. 


lA Mo.—State ex rel. Bromschwig 
V. Hartman, 300 S.W. 1064, 221 
Mo App. 215. 

15. U.S.—Farmers' L. A T. Co. v. 
American Waterworks Co., C.C. 
Neb., 107 P. 23. 

14a C.J. p 1036 note 77. 

16. U.S.—James Rees, etc., Co. v. 
Pittsburgh, etc.. Packet Line, Pa.. 
237 F. 666, 160 C.C.A. 437. 

Pa.—tSroff V. City Saving Fund, etc.. 
Co.. 38 Pa.Supcr. 567. 

17. Pa,—Groff v. City Saving Fund, 
etc., Co.,.supra. 

18. U.S.—Illinois Printing Co. v. 
Electric Shovel Coal Corporation. 
D.C.I11.. 20 F.Supp. 181. 

19. Minn.—Standard Lithographing 
A Printing Co. v. Twin City Motor 
Speedway Co.. 165 N.W. 967, 139 
Minn. 120—Standard Lith., etc.. 
Co. V. Twin City Motor Speedway 
Co.. 164 N.W. 986. 138 Minn. 294. 

20. Minn.—Standard Lithographing 
A Printing Co. v. Twin City Motor 
Speedway Co., 165 N.W. 967. 139 
Minn. 120. 

21. U.S.—James Reeg, etc., Co. v. 
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In an action by creditors to wind up the affairs of 
an insolvent corporation, the state has no such in¬ 
terest as will entitle it to object to the allowance of 
the claims of holders of stock alleged to have been 
fraudulently procured. *2 Under some statutes per¬ 
sons not originally parties to a bill for the appoint¬ 
ment of a receiver for a corporation, have rights 
which, on taking the proper steps, will enable them 
to share in the corporate assets,23 and even if they 
do not take the proper steps, they are not neces¬ 
sarily barred from exercising their legal rights and 
remedies against the corporation when the receiver 
has been discharged, although all creditors were 
notified to file their claims.24 

Amount of dividend. In computing the dividend 
due to general creditors of an insolvent corporation, 
the claims of preferred creditors are to be excluded 
from the calculation.^® Also, dividends received 
through proceedings in the receivership of the cor¬ 
poration maker of a note, since they constitute in¬ 
voluntary payments, are properly prorated by the 
creditor on the note and book accounts of the cor¬ 
poration, instead of being credited wholly on the 
note on which defendant is also liable.^® Where 
a chattel mortgage is void as to creditors of an in¬ 
solvent concern whose claims accrued prior to its 
record, and is valid as to creditors whose claims ac¬ 
crued thereafter, separate dividend rates must be 
struck for these two groups of creditors.^’^ 

Time of payment. Preferred claimants may not 
receive their money until others having a prior or 
equal preference have been ascertained.^® How¬ 
ever, the courts will not postpone the distribution of 
the estate of an insolvent corporation indefinitely 
for the purpose of insuring against loss parties 
whose contractual relations with the corporation 
give rise to no present ascertainable debts.®® Like¬ 
wise, a dividend may be paid to a particular claim¬ 
ant although others may be entitled to a share there¬ 


in depending on the outcome of a separate action, 
where due allowance therefor can be made in the 
other action ;30 and where a creditor might have 
prosecuted his claim in an action in which a re- 
ceivei* was appointed, but instead instituted a sep¬ 
arate action, the court may order a distribution of 
the funds in the receiver’s hands before such cred¬ 
itor's separate suit is decided.®^ Where some of 
the stockholders of an insolvent corporation have 
paid for their stock in full, and others have not, 
distribution among the creditors of the cash collect¬ 
ed need not be deferred to await the result of suits 
against the delinquent stockholders for the balances 
due from them.®® 

To whom payment may he made. Where certain 
bondholders entitled to share in the assets of an in¬ 
solvent corporation have not identified themselves, 
their share may be paid to the trustee for the bond 
issue as their representative.®® 

Effect of payfnent. One whose claim against a 
corporation in receivership has been allowed is 
bound by a settlement thereof made with the re¬ 
ceiver.®^ Likewise, stockholders who file their cer¬ 
tificates and receive the amounts decreed them in 
a corporate receivership, canAot thereafter, by mere 
petition or intervention in the main case, seek to set 
aside the orders and decrees under which they re¬ 
ceived their dividends, and prevent the discharge of 
the receivers.®® Also, creditors who without objec¬ 
tion to the decree participate in the distribution of 
the proceeds of a sale of property of an insolvent 
corporation by the receiver cannot thereafter object 
that the order of distribution gave illegal preferenc¬ 
es to some of the creditors.®® However, where a 
preference, in violation of law, in the distribution 
of assets of an insolvent corporation, was made in 
secret, and without the knowledge of the party ag¬ 
grieved, a contention that objection was not made 
to such preference within the time required by law. 


Plttsburfirh, etc.. Packet Line, Pa., 
237 F. 666, 160 C.C.A. 437. 

aa. Kan.-—Bank of Topeka v. Ma- 
Jeatic Fire Ina. Co., 240 P. 964, 
119 Kan. 689. 

as. Del.—Ilanniflran v. Italo Petro¬ 
leum Corporation of America, 181 
A. 660, 7 W.W Harr. 227. 

M. Del.—Hannifran v. Halo Petro¬ 
leum Corporation of America, su¬ 
pra. 

as. N.J.—Lyle v. Staten Island Ter¬ 
ra Cotta Lumber Co., 48 A. 783, 62 
N.J.Eq. 797. 

20, Vt.—Wetmore. etc., Granite Co. 
V. Ryle, 107 A. 109, 93 Vt. 246. 


27. N.J.—Slater v. Slater Press. 107 
A. 269, 90 N.J Eq. 543. 

14a C.J. p 1036 note 76. 

aa. N.J.—Albert & Davidson Pipe 
Corporation v. Gibney Iron & Steel 
Co., 169 A. 676, 110 N.J.Eq. 285. 
NY.—State Bank of Williamson v. 
Lamoka Power Corporation, 198 
N.E. 609, 269 N.Y. 1, modifying 
281 N.Y.S. 531, 245 App.Div. 202. 

aa. U.S.—Conklin v. U. S. Shipbuild¬ 
ing Co., C.C.N.J., 136 P. 1006, 1010. 
14a C.J. p 1037 note 84. 

30. Wash —Adams v. Vancouver 

Nat.'Bank, 2 r.2d 684, 164 Wash. 
387. 

31. Mo.—State ex rel. Bromschwlg 
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V. Hartman, 300 S.W. 1064, 221 Mo. 
App. 215. 

32. IjS.—T aylor v. Vossburg Miner¬ 
al Springs Co.. 64 So. 907, 128 La. 
364. 

33. U.S.—National Milling & Chem¬ 
ical Co. v. Amalgamated Laundries, 
DC.N.Y., 7 F.Supp. 723. 

34. U.S.—Bethke v. Grayburg Oil 
Co., C.C.A.Tex., 89 P.2d 636, cer¬ 
tiorari denied 58 S.Ct. 54, 302 U. 
S. 730, 82 L.Ed. 664. 

36. Ga.—Allen v. Clare, 71 S.E. 1101, 
136 Ga. 666. 

14a C.J. p 1037 note 80. 

3a Minn.—St. Paul Trust Co. v. St. 
Paul Globe Pub. Co., 61 N.W. 813, 
60 Minn. 106. 
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has no force, since there is no point from which to 
measure time;37 and the fact that creditors of a 
corporation which has made an assignment received 
payment of a certain percentage of their debts, and 
thereby ratified the deed of assignment, does not im¬ 
pair their right to seek satisfaction of their claims 
thus reduced, by legal and equitable proceedings 
against the assets of the corporation or the stock- 
holders.^* 

Improper payments. A creditor who has improp¬ 
erly been paid more than his pro rata share of the 


assets of an insolvent corporation may be required 
to refund to the extent that the payment was ille¬ 
gal,and a petition by the receiver to set aside an 
order ratifying an auditor’s account wherein a cred¬ 
itor was improperly paid, will be granted in the ab¬ 
sence of laches.^® 

What law governs. It has been held that funds 
of an insolvent corporation are to be distributed ac¬ 
cording to the law of the state wherein the proceed¬ 
ings arc conductcd.^1 


XVL B£IKGOBPOBATION AND BEOBQANIZATION 


A. REINCORPORATION 


§ 1575. In General 

For a corporation to havo the right to retneorporate* 
■tatutory authority therefor la generally required. 
Whether reincorporation reaulta In a new corporation or 
a continuance of the old la often held to depend on the 
Intent of the legielature and the Incorporatora. 

A corporation can reincorporatc only where it is 
authorized to do so by a special or general statute.'*^ 
Such authority is sometimes conferred by general 
laws.Authority to sell, lease, exchange and dis¬ 
pose of the property of a corporation does not au¬ 
thorize reincorporation.^^ By statute the corpora¬ 
tion may as matter of right reincorporate under the 
same name, and may enforce the right by a writ of 
mandamus or it may take a different name.^* 


A corporation may reincorporatc in the same 
state without becoming a new corporation,^ 7 but 
re incorporation in another state has been held to 
create a new corporation.**® The determination of 
the question whether the reincorporation results in 
a new corporation or a continuance of the old, is 
frequently held or said to depend upon the inten¬ 
tion*® of the legislature®® and of the incorpora- 
tors.®i Change in membership is another test 
which is sometimes applied.®® Identity of objects, 
assets, and stockholders of an old and a new cor¬ 
poration is ground for holding that the new is in 
reality a mere continuation of the old.®® Converse¬ 
ly, one company cannot be held to be a mere dum- 


87. Ark.—Dozier v. ArkadelphIa Cot¬ 
ton Mills Co., 68 S.W. 403. 67 Ark. 
11 . 

38. Ga.—City Bank v. Crossland, 65 
Ga. 734. 

88. N.J.—Turp v. Dickinson. 134 A. 
888. 100 N.J.Eq. 41. 

40l Md.—Perkins v. Peninsula 
Trust Co., 100 A. 377. 130 Md. 220. 
41. Pa.—Utica Mut. Ins. Co. v. 
Easton Structural Steel Co., 193 A. 
56. 327 Pa. 241. 

48. Tex.—State v. Dunson, 9 S.W. 
103, 71 Tex. 65. 

4a Md.—Erb v. Grimes, 50 A. 397, 
94 Md. 92. 

44. Alaska.—Treat v. Hubbard-El- 
liott Copper Co.. 4 Alaska 497. 

48. N.Y.—People v. Payn, 55 N.E 
849, 161 N.Y. 229. 

4a U.S.—Polk V. Mutual Reserve 
Fund Life Assoc., C.C.N.Y., 137 P. 
273. 

47. Cal.—Smith v. Morse. 2 Cal. 524 
—Strahm v. Fraser, 163 P. 680, 32 
Cal.App. 447. 

,S.C.—St. Philips Church v. Zion 
Presbyterian Church, 23 S.C. 297. 
14a C.J. p 1037 note 9. 


Status of corporation formed by 
purchasers at foreclosure sale see 
infra S 1585. 

Befeotlvs oorporatioa 

Where, on ascertaining that incor¬ 
poration of society was defective, it 
was reincorporated, it was held that 
the two organizations were identical 
and the new corporation was a con¬ 
tinuance of the former de facto cor¬ 
poration.—McCann v. Children’s 
Home Soc. of California, 168 P. 356, 
176 Cal. 369. 

Bsinoorporatloa by mistake 

New corporation, organized in 
good faith under belief that old 
charter was forfeited, when actually 
it was not, must be held to have 
functioned in behalf of old corpora¬ 
tion.—Turner v. Western Hydro- 
Electric Co., 216 N.W. 476, 241 

Mich. 6. 

48. U.S.—Okmulgee Window Glass 
Co. V. Frink, Okl., 260 F. 159, 171 
C.C.A. 195, certiorari denied 40 S. 
Ct. 842. 251 U.S. 563. 64 L.Ed. 415. 

14a C.J. p 1038 note 10. 

Domestication of foreign corporation 
see infra f 1795. 

49. N.J.—Miller v. English, 21 N.J. 
Daw 317. 


S.C.—St. Philips Church v. Zion 
Presbyterian Church, 23 S.C 297. 
14a C.J. p 1038 note 11—14 C.J. p 
181 note 52. 

Ohaage of name 

The fact that the corporation rein- 
corporates under a different name is 
not sufficient to show an intention 
to create a new corporation.—Irving 
First Soc. M. E. Church v. Brownell. 
6 Hun, N.Y., 464. 

50. Minn.—Fitz v. Minnesota Cent. 
R. Co., 11 Minn. 414—Hilbert v. 
Winona & St. Peter R. Co., 11 
Minn. 246—Huff v. Winona & St. 
Peter R. Co.. 11 Minn. 180. 

14a C.J. p 1038 note 12. 

61. Iowa.—Allen v. North Des 

Moines M. E. Church, 102 N.W. 
808, 127 Iowa 96. 109 Am.S.R. 366, 
69 L.R.A. 255, 4 Ann.Cas. 257. 

14a C.J. p 1038 note 13. 

68. Ky.—^Wilhite v. Convent of 

Good Shepherd. 78 S.W. 138. 117 
Ky. 251. 25 Ky.L. 1375. 

Tex.—Supreme Ruling P. M. C. v. 
Ericson, Civ.App., 131 S.W. 92. 

63. Wash.—Jones v. Francis, 127 P. 
807, 70 Wash. 676. 
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my, simulation, or alter ego of another corporation 
where there is no identity of stockholders, manage¬ 
ment, organization, or busincss.^^ A difference in 
the objects and purposes of an old and new corpo¬ 
ration makes the latter an entirely distinct and sep¬ 
arate corporation,55 even though the incorpora¬ 
tors,56 members, or stockholders57 of the two cor¬ 
porations are identical. 

Extension and renewal of corporate charters see 
§ 79 supra. 

§ 1576. Of Dormant or Defunct Corporation 

Dormant or defunot eorporatlont may be relncorpo- 
rated under aome statutea. 

Under some statutes a dormant®® or defunct®® 
corporation may be reincorporated. 

Extension or renewal of a corporate charter on 
expiration of its term see supra § 79. 

§ 1577. Effect upon Rights and Liabilities 

Whether the reincerporated company aueeeeda to the 
righta and becomea aubject to the liabllftlea of the former 
corporation generaNy dependa on whether a new corpo¬ 
ration ia created or the old one continued. 


It has been said that reincorporation is ordinarily 
intended to terminate the existence of the old cor¬ 
poration.®® Under some statutes the reincorpora¬ 
tion does not confer any new rights or franchises.®^ 
Under others new rights may be granted®® or new 
conditions be imposed.®® An amendment to a char¬ 
ter which has been duly accepted in the mode pro¬ 
vided becomes a part of the charter of a new cor¬ 
poration without acceptance where the latter cor¬ 
poration is chartered with all the rights, powers, 
and privileges, and subject to all the liabilities and 
restrictions conferred by the charter, of the first 
corporation and the amendments thereto.®® 

The new corporation succeeds to the rights®® and 
becomes liable for the obligations®® of the old one 
where the circumstances are such as to warrant 
the conclusion that the former is not a separate and 
distinct corporation, but merely a continuation of 
the latter, and hence the same person in law; but, 
where this conclusion is not warranted, the new cor¬ 
poration does not possess the rights, and is not sub¬ 
ject to the liabilities, of the old one.®^ 

The state may by granting a new charter waive a 


54. La —Lowry v. West Monroe 
Lumber Co.. 29 So. 4SS, 105 La. 
223. 

55. Colo.—Clough v. Rocky Moun¬ 
tain Oil Co., 66 P. 809. 26 Colo. 
620. 

14a C J. p 1038 note 17. 

Se. US —Hyde v. Doe, D.C.Cal., 12 
F.Ca.s No.ti.969, 4 Sawy. 133. 

57. U.S.—United Mines Co. v. 
Hatcher, Colo., 79 F. 517. 26 C.C.A. 
46. modifying Hatcher v. United 
Lea.sing Co., C.C., 76 F. 368. 

58. U.S.—Hyde v. Doe. D.C.Cal., 12 
F.Ca8.No.6.969, 4 Sawy. 133. 

69. La.—State v. New Orleans Wa¬ 
ter Supply Co., 86 So. 117, 111 
La. 1049. 

14a C J. p 1038 note 21. 

60. Mo.—Whitehead v. Farmers* 
Fire & Lightning Mut. Ins. Co., 60 
SW.2d 65, 227 Mo.App. 891. 

61. N.Y.—People v. James. 39 N.Y. 
S. 313. 6 App.Dlv. 412. 

68. In re Mechanics* Soc., 31 La.Ann. 
627. 

N.J.—Miller v. English, 21 N.J.Law 
317. 

Tex.—Harness v. State, 13 S.W. 636, 
76 Tex. 666. 

14a C.J. p 1038 note 24. 

63. I'a.—Erie & North-East R. Co. 
V. Casey, 2$ Pa. 287. 

64. Tenn.—Mulloy v. Nashville & 
Decatur R. Co., 8 Lea 427. 

65. Mich —Turner v. Western 
Hydro-Electric Co., 216 N.W. 476, 
241 Mich. 6. 


66L Ga. —Johnson-Battle Lumber Co. 
V. Emanuel Lumber Co., 126 S.E 
861, 862, 33 Ga.App. 517, citing 

Corpus Jnrls. 

III.—.Tones V. Loaleen Mut. Benefit 
Ass'n, 256 Ill.App. 170, affirmed 
169 N.E 254, 337 Ill. 431. 

R.I.—Cranston Dressed Meat Co., 
Inc. V. Packers Outlet Co., Inc., 
190 A. 29, 31, citing Corpns Jiurls. 
Utah.—Evered v. St. Croix Mines 
Corporation. 285 P. 1008, 1010, 76 
Utah 411, citing Corpus Jttrls. 

14a C.J. p 1038 note 27. 

Tort liability 

Where a gas company, after an 
explosion causing damages, conveys 
all its property to a new corporation 
under circumstances warranting the 
conclusion that the new company is 
merely a continuation of the old. 
the injured person may recover 
against either corporation or both. 
—^Wolff V. Shreveport Gas, etc., Co., 
70 So. 789, 138 l^a. 743. L.R.A.1916D 
1138. 

Trausfor doomed fraudulent 

The mere fact of reincorporation 
under the same or different name 
does not destroy the identity of a 
corporation, and a transfer of cor¬ 
porate assct.s from the old to a new 
corporation will, where creditors are 
sought to be defeated in that man¬ 
ner, be treated as fraudulent.— 
Strahm v. Fraser, 163 P. 680. 32 Cal. 
App. 447. 

Liability of purchaser of entire prop¬ 
erty see supra 8 1380. 

67. R.I.—Cranston Dressed Meat 
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Co. Inc v. Packers Outlet Co., Inc., 

190 A. 29, 31, citing Corpus dTuls. 
14a C.J. p 1039 note 28. 

Effect of prior eoutruot 

A telegraph company Incorporated 
for a certain term of years con¬ 
tracted with a railroad company that 
so long as it should exist as a tele¬ 
graph company it could erect and 
nuuntain a telegraph line within 
the limits of the railroad, and also 
that, in the event of the dissolution 
of the telegraph company or the sus¬ 
pension of operation, the railroad 
could take charge of the telegraph 
line for its own purposes until the 
telegraph company should resume 
active operations, and that no inter¬ 
est of the telegraph company in the 
line should be assignable so as to 
affect or impair the rights of the 
railroad company under the agree¬ 
ment. The telegraph company hav¬ 
ing been reincorporaied Just prior to 
the expiration of its term, under 
a new name, with new powers, under 
different responsibilities, and under a 
charier which provided for the sur¬ 
render of the old charter, it was 
held that its rights in and to the 
telegraph line were lost, and passed 
to the railroad company, although 
the new charier provided that all the 
property and assets of the former 
corporation, and all its debts, should 
devolve upon the new corporation, 
which for this purpose should be re¬ 
garded as substituted by operation 
of law in place of the former corpo¬ 
ration.—Latrobe v. Baltimore West¬ 
ern Tel. Co., 21 A. 788, 74 Md. 232. 
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liability to a penalty incurred by the corporation un¬ 
der its old charter.** 

Where a stockholder of a corporation with full 
knowledge of the facts participates in the reincor¬ 
poration he cannot refuse to accept the new stock 
of the reincorporated corporation in lieu of his old 
stock, where there has been no change either in the 
amount or kind of stock authorized by the new 
charter.®* 


Organteaiion tax. Where the reincorporation 
docs not create a new corporation the reincorpo¬ 
rated company is not liable for an organization tax 
imposed on new corporations;*^® but where the re- 
incorporation constitutes a new corporation the tax 
applies.Effect of reincorporation as part of 
consolidation see infra §§ 1626-1630; as part of re¬ 
organization see infra §§ 1586-1593. 


B. REORGANIZATION 


§ 1578. In General 

Reorganization of a corporation It the reconetruetlon 
or rehabilitation of an exietlng corporation. It la fre¬ 
quently regulated by etatute, the right to reorganize 
being derived from the laws of the etate of the corpora¬ 
tion's origin. 

Reorganization, in the law of corporations, has 
been defined to mean that by some process a cor¬ 
poration has organized anew, usually effected by 
the dissolution of one and the organization of a new 
corporation to take the property and franchise of 
the first and to continue its business the recon¬ 
struction or rehabilitation of a corporation, usually 
effected compulsorily by a receivership and foreclo¬ 
sure.*^® The term in common use denotes the carry¬ 
ing out, by proper agreements and legal proceed¬ 
ings, of a business plan for winding up the affairs 
of, or foreclosing a mortgage or mortgages upon 
the property of, insolvent corporations.*^® It is 


commonly applied to the formation of a new corpo¬ 
ration by the creditors and share holders of a cor¬ 
poration which is in financial difficulties, for the 
purpose of purchasing the company’s works and 
other property, after the foreclosure of a mortgage 
or judicial sale.^® It has been held that where a 
new corporation is formed by stockholders and di¬ 
rectors of an existing corporation, and its direc¬ 
tors and practically all its stockholders, franchises, 
and property are identical with those of the old 
corporation, the transaction both in fact and in law 
amounts to a reorganization of the old corpora¬ 
tion.*^® 

Under some circumstances a contract for the sale 
of the stock of a corporation may constitute a plan 
of reorganization of the company,*^^ but the pur¬ 
chase for cash of all the property of a corporation 
by another cannot be considered as a reorganiza¬ 
tion of the two corporations.^* 


68. La.—In re Mechanics Soc., 81 
La.Ann. 627. 

Liability of corporation to penalty 
see supra 8 992. 

68 . Md.—Glymont Impr., etc., Co. v. 

Toler, 80 A. 651, 80 Md. 278. 

7a N.T.—Matter of Consolidated 
Kansas City Smelting, etc., Co., 43 
N.T.S. 51, 13 App.Div. 50. 

71- U.S.—^New York v. Cook. 13 S, 
Ct. 645. 148 U.S. 397, 37 L.Ed. 498, 
affirming 18 N.E. 113, 110 N.Y. 
443. 

N.Y.—In re New York, etc., Inv. Co., 
16 N.Y.S. 213. 

14a C.J. p 1039 note 32. 

Payment of tax on extension or re¬ 
newal of charier generally see su¬ 
pra 8 67. 

78. Ill.—People ex rel. Barrett v. 
Hals ted Street State Bank, 14 N.E. 
2d 872, 877. 295 Ill.App. 193, quot¬ 
ing 8 Thompson Corporations 3d 
ed p 4. 

"Amalgamation" distinguished see 
Infra 8 1604. 

"Consolidation" distinguished see in¬ 
fra 8 1604. 

Bstantioa of fsatiurss of old cor¬ 
poration may be implied.—People ex 


rel. Barrett v. Halsted Street State 
Bank, supra. 

73. U.S.—De Blois v. Commission¬ 
er of Internal Revenue, C.C.A., 36 
F.2d 11. 

"Bsorgaaised** 

Sometimes the word "reorganised," 
as used in the testimony of a corpo¬ 
rate officer, is construed in the con¬ 
nection used and in the light of other 
evidence to mean merely that one 
company as an independent corpora¬ 
tion purchased certain assets from, 
and assumed certain liabilities of, 
another company, and not to mean 
that the one corporation absorbed 
the other.—Little Rock Chamber of 
Commerce v. Reliable Furniture Co.. 
211 S.W. 371, 138 Ark. 403. 

74. U.S.—De Blois v. Commissioner 
of Internal Revenue. C.C.A., 36 F. 
2d 11, 12, quoting Bouvier L. D. 

75. U.S.—Symmes v. Union Trust 
Co., C.C.Nev.. 60 F. 830, 870. quot¬ 
ing Morawetz Corporations 8 812. 

7a Idaho.—^Whicher v. Delaware 
Mines Corporation. 16 P.2d 610. 62 
Idaho 304—Seymour v. Boise R. 
Co., 132 P. 427, 24 Idaho 7. 
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77- W.Va.—Hughes v. Charlton, 141 
S.E. 1. 104 W.Va. 640. 

Sals thvongh tzustss 

Contract for the sale and purchase 
of stock of a corporation providing 
that the sellers, claiming to be the 
owners of all the stock, are to have 
the stock transferred to the name 
of the purchaser as trustee, part of 
which is to be paid for in cash and 
the residue to be represented by the 
several notes of the company which 
the purchaser is to procure the com¬ 
pany^ to execute to the sellers, and 
which together with the cash pay¬ 
ments and the certifleates of stock 
are to be placed in escrow in the 
hands of a third person, and fur¬ 
ther providing that when the notes 
are collected the money is to be ap¬ 
plied by the third person to pay ob¬ 
ligations of the company for which 
the sellers are liable, when consid¬ 
ered together with the corroborating 
facts and circumstances was held to 
constitute a plan of reorganization 
of the company.—Hughes v. Charl¬ 
ton, supra. 

7a U.S.—Prairie Oil A Gas Co. v. 
Motter, C.C.A.Kan.. 66 F.2d 809, 
reversing. D.C., 1 F.Supp. 464. 
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It has been held that tn a reorganization substan¬ 
tially all the assets of the old corporation are trans¬ 
ferred to the new and the stockholders hold the 
same proportion of stock in the new as they had in 
the old corporation, and hence the mere transfer of 
only part of the assets of one corporation to anoth¬ 
er, in which the stockholders of the former do not 
acquire the same proportionate interest in the lat¬ 
ter, does not constitute a reorganization.79 

In many jurisdictions statutes have been enacted 
which govern the reorganization of corporations, 
the right of a corporation to reorganize being de¬ 
rived from the laws of the state of its origin.®® 
These statutes often specify those who may reor¬ 
ganize, see infra § 1579, the methods of reorganiza¬ 
tion, see infra £ 1581-1585, and the rights and lia¬ 
bilities of the participating and nonparticipating 
parties, see infra §§ 1586-1588. 

' Where there are statutes regulating the same, a 
corporation may not be reorganized other than in 
the manner provided by the statute.®^ 

Authority to reorganize is a privilege and not a 
property right and therefore the legislature may 
constitutionally take away the power to reorganize 
previously granted to purchasers under a foreclo¬ 
sure sale.®® 


i 157» 

As shown infra §§ 1581-1585, reorganization may 
involve reincorporation, but a corporation may be 
reorganized without being reincorporated. 

While courts will not formulate plans of reor¬ 
ganization and compel the persons affected thereby 
to accept them against their will,®® yet courts in 
general are favorable to reorganizations which are 
fair and free from fraud.®^ 

The courts of one state will not enforce a scheme 
of reorganization proposed and sanctioned under a 
foreign statute when it is contrary to the policy of 
the laws of the forum, or violative of the rights of 
the citizens thereof.®® 

« 

§ 1579. Who May Reorganize Corporation 

Who may reoroanize a corporation la ordinarily de¬ 
pendent on the terma of the ctatute regulating reor¬ 
ganizations; otherwise the stockholders or the stockhold¬ 
ers and bondholders may do so. 

In the absence of statutory provisions to the con¬ 
trary it seems that anyone may undertake the re¬ 
organization of a corporation.®® It may be reor¬ 
ganized by all of the stockholders,®*^ or by bond¬ 
holders and stockholders.®® In the absence of stat¬ 
utes expressly or impliedly conferring the power on 
a majority of the stockholders, it is unlawful to re¬ 
organize a solvent, going corporation without the 
unanimous consent of all of the stockholders,®® the 


CpBPOBATIONS 


79. XI.S—Hurst v. D. P. Davis 
Properties, C C.A.FIa., 69 F.2d 333,: 
certiorari denied 54 S Ct. 867. 292 
U.S. 64 8, 78 L..Ed. 1499. 

80. Mich.—Security Sav. Bank, etc., 
Co. V. St. Louis Chemical Co., 137 
N.W. 807, 172 Mich. 74. 

The object and purpose of legisla¬ 
tion permitting reorganization of 
corporations is to make it easier to 
finance corporations by giving ad¬ 
ditional security and protection to 
investors in corporate enterprises, by 
adding the incidental right to form 
a successor corporation having the 
same franchises, rights, and powers 
as its predecessor, but freed from 
certain of its liabilities.—National 
Fdy. & Pipe Works v. Oconto Water 
Supply Co.. 81 N.W. 125, 105 Wis. 
48. affirmed 22 S.Ct. Ill, 183 U.S. 
216, 46 L.Ed. 157—Vilas v. Milwau¬ 
kee & Prairie du Chien R. Co., 17 
Wis. 497. 

"Tho Sugar Tnuit is not a corpo¬ 
ration and hence the statutes ap¬ 
plicable to reorganization of corpo¬ 
rations have no application."—Cam¬ 
eron V. Havemeyer, 12 N.T.S. 126, 
180. 

n. Wash.—Moore v. Lios Lugos 
Gold Mines, 21 P.2d 253, 172 Wash. 
670. 


roads v. Grand Rapids & I. R. Co., 
89 N.W. 967, 130 Mich. 248, af¬ 
firmed 24 S.Ct. 310, 193 U.S. 17. 
48 L.Ed. 598. 

83. U.S—Lake St. El, R. Co v. 
Ziegler, Ill., 99 F. 114, 39 C.C.A. 
431. 

14a C.J. p 1040 note 45. 

Soasoa for rulo 

It is the function of courts to en¬ 
force, not to make, contracts, and 
"it would be more than doubtful if 
power were conferred upon a court 
to make a contract for the parties, 
whether it could make as fair and 
Just and equitable a contract as 
could the parties themselves."— 
Paton V. Northern Pac. R. Co., C.C. 
Wis., 85 F. 838. 

84* U.S.—Central Trust Co. v. U. 
S. Rolling-Stock Co.. C.C.Ill., 56 
F. 5—Robinson v. Philadelphia & 
R. R. Co., C.C.Pa.. 28 F. 340. 
Ky.—Reed v. Schmidt, 72 S.W. 367, 
115 Ky. 67, 24 Ky.L. 1889, 61 L.R. 
A. 270. 

14a C.J. p 1040 note 46. 

86 . N.T.—Bank of China. Japan & 
The Straits v. Morse. 61 N.E. 774. 
168 N.Y. 458, 85 Am.S.R. 676, 56 
L.R.A. 139. affirming 61 N.E. 774. 
44 App.DIv. 435. 

86 . Ill.—Hladovec v. Paul, 78 N.E. 
619, 222 Ill. 254. 
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87. Idaho.—^Whicher v. Delaware 
Mines Corporation, 16 P.2d 610. 52 
Idaho 304. 

14a C.J. p 1040 note 57. 

88 . U.S.—Northern Pac. R. Co. v. 
Boyd. Wash., 33 S.Ct. 554, 228 U. 
S. 482, 57 L.Ed. 931. 

89. S.C.—King v. Ligon, 186 S.E. 
305. 180 S.C. 224. 

14a C.J. p 1041 note 68—14 C.J. p 853 
note 6. 

Bsasoa for mis 

"It is not a matter of corporate 
power which is involved, but the 
matter of the rights of the stock¬ 
holders under the corporate com¬ 
pact . . which, as in the case 

of all contracts, can lawfully be 
broken only by the unanimous agree¬ 
ment of all the parties thereto."— 
Parish v. Cieneguita Copper Co., 100 
P. 781, 12 Arlz. 236. 

ChsAgo to oozporation sols 

A corporation which under the 
laws of the state of its organisation 
is required to have shares of stock, 
stockholders, directors, and officers, 
cannot have its entire form and 
corporate existence changed to a 
corporation sole by the mere will of 
the majority stockholders.—^Wood¬ 
ruff V. Shimer, Pa., 174 F. 584, 98 
1C.C.A. 430. 


Mich.—Commissioner of Rail- 
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right of the stockholders to reorganize their corpo¬ 
ration being subject to the rule that nonconsenting 
stockholders cannot be deprived of their rights or 
interests.^o Where a corporation has expired by 
limitation, the majority of the stockholders cannot 
by a reorganization bind the minority so as to con¬ 
tinue their property in the new corporate venture.®^ 

In the absence of statutory authority the assignee 
of a charter of incorporation docs not acquire the 
right to reorganize the corporation.^^* 

However, statutes exist in many jurisdictions au¬ 
thorizing designated persons to reorganize corpo¬ 
rations under stated conditions; some of these stat¬ 
utes authorize an insolvent corporation, with the 
consent of a court of equity, to effect its own reor¬ 
ganization** or authorize a majority in number and 
amount of the creditors of such a corporation to re¬ 
organize it,*^ while some statutes, relating to cor¬ 
porations in default for a specified time in the pay¬ 
ment of interest on their mortgage bonds, permit re¬ 
organization by a majority of the holders of such 
bonds.*® Under other statutes the purchaser of the 
rights and franchises of a corporation sold at any 
judicial sale is authorized to reorganize the corpo¬ 
ration.** In most jurisdictions the purchaser of the 
rights and franchises of a corporation sold under 
foreclosure proceedings is authorized to effect a re¬ 
organization of the corporation.*^ Under a statute 
permitting a specified proportion of the stockhold¬ 
ers to sell all of the corporate assets and franchises, 
it was held that such proportion of stockholders 
may reorganize the corporation.** 


It has been held that such statutes are permissive 
merely and not prohibitory of other action or non¬ 
action.** 

§ 1580. Time of Reorganization 

The statutes sometimes specify the time within which 
reorganization must be commenced. 

The statutes sometimes provide that the reorgani¬ 
zation proceedings must be begun within a desig¬ 
nated period.1 It has been held, however, that a 
purchaser at a foreclosure sale does not forfeit his 
rights and interest in the property purchased by his 
failure to organize within the required time.* 

§ 1581. Methods of Reorganization 

There are two general methods of reorganiza¬ 
tion, one being a reorganization within the corpora¬ 
tion, discussed infra § 1584, and the other a reor¬ 
ganization through, or by means of, a new corpora¬ 
tion. The latter may be subdivided into two class¬ 
es: The first is the reorganization which follows 
a forced sale of the corporate rights, franchises, 
and assets, see infra § 1585; and the second is that 
which follows a voluntary sale, see passim §§ 1579, 
1582. Reorganizations are frequently effected 
through the medium of agreements whereby the 
rights of the various parties in interest are read¬ 
justed, see infra § 1582. 

§ 1582. - Reorganization Agreement 

a. Requisites and validity 

b. Modification and rescission 


Znorcace or reduction of capital 

Where the action of a majority, 
acting in good faith and for the 
benetit of the corporation, was sus¬ 
tained under a statute authorizing 
them to increase or reduce the cap¬ 
ital stock.—Page v. Whittenton Mfg. 
Co.. 97 N.E. 1006. 211 Mass. 424. 
Beorgaaisatlon invalid 

Heorganlzation of corporation by 
transferring its assets to new cor¬ 
poration, agreeing to pay old com¬ 
pany's debts and exchange new com¬ 
pany’s stock for nonassessable stock 
in old company, without certain 
stockholders' consent, held invalid. 
—Moore v. J^os Lugos Gold Mines, 
21 P.2d 253, 172 Wash. C70. 

Where no Judicial sale 

Stockholders can reorganize corpo¬ 
ration only on consent and agree¬ 
ment of all, where there has been no 
judicial sale of propei^ty, in absence 
of statutory provision or agreement 
for protection of stockholders not 
consenting or consulted.—Moore v. 
Los Lugos Gold Mines, supra, 
oa Idaho.—^Whicher v. Delaware 


Mines Corporation, 15 P.2d 610, 52 
Idaho 301. 

91. U.S.—Mason v. Pewabic Min. 
Co.. C.C.Mich., 25 F. 882, modified 
on other grounds 10 S.Ct. 224. 133 
U.S. 50, 33 L.Ed. 524, affirmed 12 S. 
Ct. 887, 145 U.S. 349, 36 L.Ed. 732, 
appeal dismissed 14 S.Ct. 847, 153 
U.S. 361, 38 L.Ed. 745. 

92. N.Y.-—Welsh v. Old Dominion 
Min. & Ry. Co., 10 N.T.S. 174, 56 
Hun 650. 

93. N.J.—Linn v. Joseph Dixon Cru¬ 
cible Co.. 35 A. 2, 59 N.J.Law 28— 
Park v. Grant Locomotive Works, 
3 A. 162, 40 N.J.Eq. 114, affirmed 
19 A. 621, 45 N.J.Eq. 244. 

94. Minn.—^Willius v. Mann, 98 N. 
W. 341, 867, 91 Minn. 494. 

95to Me.—^Somerset R. Co, v. Pierce, 
33 A. 772, 88 Me. 86. appeal dis¬ 
missed 19 S.Ct. 64, 171 U.S. 641. 43 
L.Ed. 316. 

98. Me.—In re Damariscotta-New- 
castle Water Co.. 136 A. 721, 126 
Me. 141. 


N.C.—Pocahontas Fuel Co. v. Tar- 
boro Cotton Factory, 93 S.E. 790, 
174 N.C. 245. 

14a C.J. P 1040 note 62. 

97. Ind.—Moore v. State, 71 Ind. 
478. 

La.—Vicksburg, eta, R. Co. v. El¬ 
more. 15 So. 701, 46 La.Ann. 1237 
Tex.—Acres v. Moyne, 69 Tex. 623. 
Wis.—National Fdy. & Pipe Works v. 
Oconto City Water Supply Co., 81 
N.W. 126, 105 Wis. 48, affirmed 22 
S.Ct. Ill, 183 U.S. 216, 46 L.Ed. 
167—Neff v. Wolf River Boom Co., 
7 N.W. 553, 50 Wis. 585. 

14a C.J. p 1041 note 63. 

98 L Mass.—^Abbot v. Waltham 
Watch Co., 156 N.E. 897, 260 

Mass. 31. 

99. Ind.—Moore v. State, 71 Ind. 
478. 

1. N.C.—Pocahontas Fuel Co. v. 
Tarboro Cotton Factory, 93 S.E. 
790, 174 N.C. 245. 

14a C.J. p 1041 note 70. 

9. Ind.—Moore v. State, 71 Ind. 

478 
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c. Construction and operation 

d. Performance and breach 

a. Beaniaites and Validity 

ReorganIxatlon la often effected through agreement 
of interested parties. Such agreement must satisfy the 
rules governing contracts generally, must be free from 
fraud, must not require the doing of Illegal acts, and 
must not contravene public policy. 

Reorganization of a corporation is often effected 
through voluntary agreement of the interested par¬ 
ties, but such agreements must satisfy the rules gov¬ 
erning contracts generally. Hence an offer of a 
contract providing for a reorganization must be ac¬ 
cepted to become binding, although such acceptance 
need not be by express words.^ If the offer is un¬ 
certain and incomplete in important elements, an ac¬ 
ceptance thereof will not give rise to a contract;^ 
nor will acceptance of the offer create a contract 


where it contemplates the subsequent execution of 
a complete contract.® Where the several elements 
of the offer for reorganization arc interdependent, 
an acceptance of only part of the plan will not give 
rise to liability based on a breach thereof.® 

An agreement for the reorganization must also 
be supported by a valid consideration.^ In the case 
of a unilateral contract lacking in consideration, 
part performance by the offeror accepted by and 
benefiting the offeree supplies the lack of mutuality 
and renders the contract %nforceable.* 

A reorganization agreement must not contravene 
public policy,® and an agreement which requires the 
performance of illegal acts,^® or which is ultra 
vires,^^ or which is in violation of the statute gov¬ 
erning the reorganization^® is invalid. Likewise an 
agreement which works a fraud upon any of the 


8. Iowa.—Cowell v. City Water Sup¬ 
ply Co.. 105 NW. 1016, 130 Iowa 
671. 

Wash.—Grant v. Monterey Gold Min. 

Co.. 159 P. 896, 93 Wash. 1. 

14a C.J. p 1041 note 78. 

4. Cal.—Toms v. Heilman. 1 P.2d 
31. 115 Cal.App. 74. 

Olfor as unit 

Whore offer to obtain reorganiza¬ 
tion of corporation's finances was a 
unit, uncertainty in any of its Items 
would prevent formation of contract 
by Its acceptance.—Toms v. Hell- 
man. supra. 

8 . Cal.—Toms v. Heilman, supra. 

6. Cal.—Toms v. Heilman, supra. 

7 . II S.—Kingston v. American Car 
& Foundry Co., C.C.A.Mo., 5.5 P. 
2d 133, certiorari denied 52 S.Ct. 
459, 285 U.S. 560. 76 L.Hd. 948. 

14a C J. p 1041 note 79. 

8 . Ga.—Brown v. Finding, 160 S.E. 
604, 173 Ga. 400. 

Sorvioss as part psrformaaos 

Contract providing for organiza¬ 
tion of new' corporation to take over 
assets of former bankrupt corpora¬ 
tion purchased by one contracting 
party and providing for other par¬ 
ty's remaining in the business for a 
ten-year period held enforceable 
against former, after part perform¬ 
ance by the latter in rendering serv¬ 
ice to the business.—Brown v. Plod- 
ing, supra. 

8 . W.Va.—Irons v. Croft Hat & No¬ 
tion Co.. 104 S.E. Ill, 86 W.Va. 
686 . 

Trust agrssmsut valid 

A trust agreement, pursuant to a 
stockholders’ resolution authorizing 
the trustee to convert all the corpo¬ 
ration’s assets into shares of capital 
stock of a corporation to be formed, 


and providing for means, payment, 
the issuance of the trustee’s certifi¬ 
cate to the stockholders, and 
for holding and voting such shares, 
and for payment to certificate hold¬ 
ers of dividends on the shares 
in excess of the. purchase price, 
is an active substantial trust, 
carrying interest and powers neces¬ 
sary to accomplish a lawful purpose, 
and does not contravene public 
policy.—Irons v. Croft Hat & Notioii 
Co., supra. 

Sale to particular Individual not 
fraudulent 

Agreements in planning reorgan¬ 
ization of corporation that the prop¬ 
erty shall be sold to a particular 
person, made in good faith, and 
which do not operate to chill the 
sale, but. on the contrary, produce 
the best results obtainable, are not 
contrary to public policy.—Leland v. 
Ford, 223 N.W. 218, 245 Mich. 699. 

10. Utah.—Cooper v. Utah Light, 
etc., Co.. 102 r. 202, 35 Utah 670, 
136 Am.S.R. 1076. 

14a C.J. p 1041 note $0. 

Frcsuinptiou 

A contract for the reorganization 
of a Kentucky corporation, according 
to a scheme which is illegal under 
the Kentucky law, cannot be pre¬ 
sumed to have contemplated reor¬ 
ganization under the laws of some 
other state, when the stockholders 
were residents of Kentucky, the 
businesf was to be carried on there, 
and the contract was there made and 
signed.—Altenberg v. Grant, Ky., 86 
F. 346, 29 C.C.A. 186. 

▼iolatiou of bulk ouloo law imma¬ 
terial 

An agreement by the president of 
old corporation with promoter re¬ 
organizing it to accept stock for 
corporation notes which he held, and 
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pay difference therefor to new cor¬ 
poration. is not invalid because as¬ 
sets of the old corporation may have 
been transferred to the new In vio¬ 
lation of Bulk Sales Act.—Reilly v. 
Allen-Spiogel Shoe Mfg. Co., 199 
N.W. 216, 184 Wis. 267. 

XI. Iowa.—Ontjes v. Bagley, 250 N. 

W. 17, 217 Iowa 1200. 

Agreemeut not ultra vires 

Charter provisions of West Vir¬ 
ginia corporation, in light of applica¬ 
ble statute, held to authorize corpo¬ 
ration to transfer all assets and 
property to Iowa corporation under 
reorganization plan, to which more 
than sixty per rent of outstanding 
stockholders consented.—Ontjes v. 
Bagley, supra. 

12. N.Y.—Bank of China, etc. v. 

Morse, 61 N.E 774, 168 N.Y. 468. 

86 Am.S.R. 676. 66 L R.A. 139. 

14a C.J. p 1042 note 82. 

Orgauization of foreign oorporatiou 
valid 

(1) Reorganization of Missouri cor¬ 
poration by creation of new corpora¬ 
tion in Delaw'are and sale of its as¬ 
sets to Delaware corporation W'as not 
void, even though sole purpose and 
object of incorporation of Delaware 
corporation was to enable it to sell 
preferred stock, which Missouri cor¬ 
poration was unable to do because of 
inhibition of Const, art. 12 8 10. since 
organization of Delaware corpora¬ 
tion was not for purpose of avoiding 
laws of Missouri within meaning of 
Rcv.St.l919, I 9792, where such or¬ 
ganization was apparently in compli¬ 
ance with laws of both Delaware and 
Missouri.—Newell v. Wagner Electric 
Mfg. Co.. 4 S.W.2d 1072, 318 Mo. 1031. 

(2) Status of migratory or tramp 
foreign corporations generally see in¬ 
fra I 1793. 
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stockholders!8 or creditors!^ is invalid. A plan of 
reorganization overwhelmingly approved by those 
interested, and approved after due hearing and con¬ 
sideration by the court which retained jurisdiction 
over the assets passing to the reorganization com¬ 
pany, is valid.!® 

The right to participate under a plan of reorgani¬ 
zation must be equally favorable to all the stock¬ 
holders of a class; otherwise it is fraudulent or in¬ 
valid.!® So a contract which contemplates taking 
care of only a portion of the stockholders is fraudu- 
‘lent.i7 However, the fact that the agreement for 
a reorganization under a foreclosure does not pro¬ 
vide for participation by others than the purchas¬ 
ers, whether stockholders or creditors, or a partic¬ 
ular class of creditors, does not render the agree¬ 
ment invalid, where the reorganizers do not securt 
thereby anything which should go to the others.!* 
A reorganization agreement which enables deposit- I 
ing bondholders of the corporation to receive sub¬ 
stantially all of their money before the common 
stock has any substantial value is not unreasonable 
as granting stockholders of the old corporation 
greater privileges than the bondholders in acquir¬ 
ing stock of the new company.!® 


Since in contemplation of law shares of stock in 
a corporation represent the property thereof, see 
supra § 194, it follows that, where it appears that 
part of the stock of the old company is put in as 
part of the reorganization consideration, it is equiv¬ 
alent to a transfer to the new corporation of a part 
of the tangible property of the corporation which 
creditors are entitled to have applied to the pay¬ 
ment of their debts.*® Nevertheless, it has been 
held that these rules do not apply so as to defeat a 
plan of reorganization, where the stock of the old 
company is valueless and is not considered in the 
plan for reorganization.*! 

Voting trust provisions otherwise valid, see su¬ 
pra § 552, have often been upheld as integral parts 
of a reorganization plan.** 

Estoppel and laches. Where a stockholder with 
full knowledge of the facts with respect to a reor¬ 
ganization stands by and permits it to be put into 
effect, and the conditions of the parties to be chang¬ 
ed, he cannot be heard thereafter to assert that 
the agreement under which it was brought about 
was invalid;** and where stockholders with full 
knowledge of the plan of reorganization give it 


13. U.S.—TSaerleson v. Pacific Timber 
Co., D.C.Del., 270 P. 1008. 

14a C.J. p 1042 note 83. 

Agreemeate held not fraodnleat 

(1) A proposed reorganization of a 
railroad company, to be effected In 
connection with a foreclosure sale 
under certain mortgages, by which 
the bonded indebtedness is refunded 
on longer time and at reduced inter¬ 
est, and which allows each stock¬ 
holder to retain his stock on the pay¬ 
ment of his pro rata share of the 
floating debt is not a fraud on the 
stockholders, and will not be en¬ 
joined at the suit of some of them 
who do not suggest any other method 
by which the flnancial embarrass¬ 
ments of the company can be met.— 
Carey v. Houston & T. C. R. Co., C. 
C.Tex., 45 P. 438. 

<2) Also a reorganization agree¬ 
ment which is otherwise not fraud¬ 
ulent as to stockholders is not ren¬ 
dered so by the fact that a party 
thereto is to perform difficult, ex¬ 
traordinary, and valuable services in 
carrying out the plan and, if success¬ 
ful, is to receive a large fee there¬ 
for.—Symmes v. Union Trust Co., 
C.C.Nev., 60 F. 830. 

14. U.S.—^Kingston v. American Car 
A Foundry Co., C.C.A.Mo., 55 P.2d 
132, certiorari denied 52 S.Ct. 459, 
285 U.S. 660, 76 L.Ed. 048. 

14a C.J. p 1042 note 84. 

15. U.S.—Evans v. Shallcross, C.C.A. | 

Pa., 76 F.2d 762. I 


15. Mich.—Ueland v. Ford, 233 N.W. 
410, 252 Mich. 647. 

DIsorlmlnatloA agalaLst eommoa 
stookholders lioldlag pvsfarred 
stock 

A plan of reorganization adopted 
by a corporation held fraudulent, 
where holders of common stock who 
owned no preferred stock were per¬ 
mitted to exchange their stock, share 
for share, for that of the new com¬ 
pany, but those who also owned pre¬ 
ferred stock were required, as a con¬ 
dition to such exchange, to exchange 
their preferred stock for that of the 
new company, paying in cash a sum 
equal to its par value, or in effect 
to buy an equal number of shares of 
the new preferred stock.—Ekigleson 
v. Pacific Timber Co., D.C.Del., 270 F. 
1008. 

17- Mich.—Leland v. Ford, 223 N.W. 
218, 246 Mich. 699. 

18b U.S.—Paton v. Northern Pac. R. 

Co., C.C.Wi8„ 85 F. 838. 

Mo.—Blackwell-Wielandy Co. v. Mis¬ 
souri Military Academy, App., 104 
S.W.2d 702, 706, quoting Oozpns 
JTasis. 

Wis.—Thompson v. Gross, 81 N.W. 

1061, 106 Wis. 34. 

14a C.J. p 1042 note 88. 

18. Ky.—Cralle v. Ixiulsville Title 
Co., 62 S.W.2d 891, 244 Ky. 753. 
Agreements for protection of bond¬ 
holders generally see supra 9 1192. 

98. Mo.—Blackwell-Wielandy Co. v. 
Missouri Military Academy, App., 
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104 S.W.2d 702, 707, citing Oorpas* 
Jttzls. 

14a C.J. p 1042 note 90. 

81. Mo.—Sebree v. Cassvllle, etc., R. 
Co., 212 SW 11—Blackwell-Wie- 
landy Co. v. Missouri Military Aca¬ 
demy, App., 104 S.W.2d 702, 707, cit¬ 
ing Oorpns Juris. 

88. U.S.—Thatcher v. Chicago Rys. 
Co., C.C.A.ril.. 4 F.2d 63, affirming. 
D.C.. 297 F. 466. 

III.—Babcock v. Chicago Railways 
Co., 236 Ill.App. 360. 

To iasnrs quorum at mestings 

Placing of stock in voting trust 
to insure quorum at stockholders' 
meetings of newly organized corpora¬ 
tion formed to take over property by 
widely scattered group of stockhold¬ 
ers receiving stock in lieu of bonds 
held valid.—Himmel v. Straus, 6 N.E. 
2d 494, 288 Ill.App. 666. 

83. Ky.—Ecker v. Kentucky Refining 
Co.. 138 S.W. 264, 144 Ky. 264. 
Abseuos of stockholder 
Where a president of a corpora¬ 
tion made a proposition to pay all 
the debts, and that a new corporation 
be formed, in consideration for addi¬ 
tional stock, and the proposition 
was accepted by resolution, and sub¬ 
stantially carried out by the presi¬ 
dent himself, neither he nor his ex¬ 
ecutors can plead the invalidity of 
the resolution on the ground of the 
absence of a stockholder who has 
raised no objection thereto.—^Watt v. 
German Sav. Bank, 166 N.W. 897, 183 
Iowa 846. 
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their approval, and subscribe to its provisions as to 
a part of their stock, th jy are estopped to raise ob¬ 
jections with respect to the ren^ainder of their 
stock as to which they did not subscribe.2^ Where 
a stockholder who knew, or should have known, 
the facts with regard to the plan of reorganization 
waits, for an unreasonable length of time, to ob¬ 
ject that the plan is invalid, he will not be heard.^^ 

b. Modification and Rescission 

Unlets authorized or acquiesced In by the parties, a 
reoreanlzatlon agreement cannot be modified. The agree¬ 
ment may be rescinded If grounds therefor exist and the 
status quo Is restored. Rights accruing to Innocent third 
persons are not affected by a rescission. 

The modification of a contract or agreement for 
a reorganization is invalid unless authorized^® or 
ratified,2*^ and a party to the agreement may by his 
conduct lose his right to object to an unauthorized 
modification thereof.^® 

The agreement may, of course, be rescinded 
where there are sufficient grounds for such action.^® 
Ordinarily it is prerequisite for rescission that the 
status quo be restored;®® but, where the contract 
provides for an abandonment thereof and it is im¬ 
possible at the time of such abandonment to restore 


the status quo, such restoration is not a condition 
precedent to the abandonment® ^ Where the right 
of rescission is in all of the subscribers to the 
agreement the right cannot be exercised by one sub¬ 
scriber acting alone.®® A party to the contract 
having a right to rescind may by his acquiescence 
and participation in the reorganization proceedings 
estop himself from asserting such right®® Rights 
accruing to innocent third persons as a result of the 
reorganization are not affected by a rescission of 
the agreement.®® 

Contingent rights based on an agreement of re¬ 
organization fail when the agreement is superseded 
and rendered inoperative.®® 

c. Construction and Operation 

The reorganization agreement ie to be construed in 
accord with the intention of the parties. Resort may be 
had. In case of ambiguity, to the circumstances sur¬ 
rounding the execution of the agreement. 

The rules of construction applicable to contracts 
generally apply to agreements providing for a re¬ 
organization of a corporation.®® The agreement 
will be construed according to the intention of the 
parties®^ as expressed by the language or the words 


24. U.S.—Symmea v. Union Trust 
Co., C.CNov., $0 F. S30. 

14a C.J. p 1042 note 93. 
as. U.S.—McClean v. Bradley. C.C. 
A.Ohio, 299 F. 379. affirminsr, D.C.. 
282 F. 1011. and certiorari denied 
45 S.Ct. 98. 266 U.S. 619. 69 U.Ed. 
471. 

14a C.J. p 1042 note 94. 

2a N.T.-—Cox V. Stokes. 61 N.E. 316, 
156 N.Y. 491. 

14a C.J. p 1042 note 95. 

By reorganization committee see in¬ 
fra I 1583. 

27 . N.Y.—Coz V. Stokes, supra. 

msstrlotioa as to issnaaos of asw 
stock 

Restriction that none of the com¬ 
mon slock should be sold to others 
than holders of preferred stock held 
not to affect validity of contract with 
promoter, under which common stock 
was to be issued to creditor in ex¬ 
change for corporate notes, where all 
subscribers consented.—Reilly v. Al- 
len-Spiegel Shoe Mfg. Co., 199 N.W. 
216, 184 Wis. 257. 

aa U.S.—Beaton v. Seaboard Port¬ 
land Cement Co., N.Y., 211 F. 84, 
127 C.C.A. 608. 

Wis.—Reilly v. Allen-Splegel Shoe 
Mfg. Co., 199 N.W. 216, 184 'Wis. 
257. 

2a U.S.—Parker v. New England 
Oil Corporation. D.C.Ma88.. 8 F.2d 
892. motion denied, C.C.A.. Hart v. 
Wiltsee, 16 F.2d 838. certiorari de¬ 
nied Wiltsee v. Hart, 48 S.Ct. 119. 


275 U.S. 659. 72 I..Bd. 426; vacated 
on other grounds. C.C.A., Hart v. 
Wiltsee. 19 F.2d 903, certiorari de¬ 
nied Wiltsee V. Hart, 48 S.Ct. 119, 
275 U.S. 669, 72 L.Ed. 426. 

14a CJ. p 1043 notes 99. 1. 

3a U.S.—Edenborn v. Sim, N.Y.. 206 
F. 276, 124 C.C.A. 339, reversed on 
other grounds 37 S.Ct. 36. 242 U.S. 
131, 61 L.Ed. 199. 

N.J.—^Wurdemann v. Wurdemann, 160 
A. 209, 8 N.J.Misc. 293. 

31. N.Y,—Bean v. Trust Co. of 
America, 120 N.Y.S. 728. 136 App. 
Div. 69. 

32. UA—Edenborn v. Sim, N.Y.. 206 
F. 276, 124 C.C.A. 339, reversed on 
other grounds 37 S.Ct. 36, 242 U.S. 
131. 61 L.Ed. 199. 

33. U.S.—Post V. Beacon Vacuum 
Pump, etc., Co., Me., 84 F. 371, 28 
C.C. A. 431, reversed on other 
grounds 89 F. 1. 32 C.C.A. 151. 

14a C.J. p 1043 note 6. 

34. U.S.—Parker v. New England 
Oil Corporation, D.C.Ma8S., 8 F.2d 
392, motion denied, C.C.A., Hart v. 
Wiltsee, 16 P.2d 838, certiorari de¬ 
nied Wiltsee v. Hart. 48 S.Ct. 119, 
275 U.S. 559, 72 L..Ed. 426; va¬ 
cated on other grounds, C.C.A., 
Hart V. Wiltsee, 19 F.2d 903, certio¬ 
rari denied Wiltsee v. Hart, 48 S. 
Ct. 119, 275 U.S. 659, 72 L.Ed. 426. 

35. Fla.—Ickes v. Phelps-Hend rick- 
son Co.. 113 So. 570. 93 Fla. 781. 
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3a Cal.—Weaver v. Grunbaum, 87 
P.2d 406, 31 CaI.App.2d 42. 

87. Mich.—Homing v. Louis Peters 
& Co., 167 N.W. 874, 202 Mich. 140. 
W.Va.—Irons v. Croft Hat & No¬ 
tion Co., 104 S.E. Ill, 86 W.Va. 686. 
14a C.J. p 1043 note 9. 

Agreement for pledge of stock con^ 
stmsd 

Under agreement for pledge of pre¬ 
ferred stock to creditor of corpora¬ 
tion which in reorganization of cor¬ 
poration was to write off and capi¬ 
talize part of indebtedness and liqui¬ 
date remaining part from net profits, 
creditor was to make such advances 
to enable reorganized company, if 
possible, to show its ability to re¬ 
habilitate itself. Such an agreement 
was intended to make creditor safe 
as to net indebtedness not charged 
off or capitalized and Justify exten¬ 
sion of further credit to enable cor¬ 
poration to continue business, and 
manifested intent that creditor would 
cancel and take stock for sufficient 
part of indebtedness to permit cor¬ 
poration to show profit as solvent 
concern.—B. F. Goodrich Co. v. Mc- 
Eachin. Ark.. 124 6.W.2d 833. 

Might to shave la proceeds of llqui- 
datloa 

"Income debenture" holders held 
not entitled to share in fund realized 
from liquidation of reorganized cor¬ 
poration, which fund was insufficient 
to satisfy claims of other creditors, 
where reorganization agreement. 
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used.38 If the contract is in writing, the intention 
is to be ascertained from it alone if possible, and the 
language, if Clear and explicit, is to govern its inter- 
pretation.89 In case of ambigui^^y in the agreement, 
resort may be had to the situation of the parties 
and the circumstances surrounding the execution of 
the agreement to ascertain the true intent of the 
parties.^® 


The agreement is to be construed as a whole,*^ 
and separate agreements which form an integral part 
of the plan of reorganization should be construed 
together;^ 2 and, where the contract is partly writ¬ 
ten and partly oral, the written and oral parts must 
be construed together.*® In construing the agree¬ 
ment the court may consider the purpose or object 
sought to be accomplished by the agreement and all 
the surrounding circumstances,** and that interpre- 


whlch nowhere classifled or treated 
debentures as stock or bonds, provid¬ 
ed that debentures should be paid 
from earninas, after earniners had 
created two hundred thousand dol¬ 
lars surplus, and that, In event of 
liquidation, debentures would be paid 
after preferred stock and before com¬ 
mon stock. Provision of reorganiza¬ 
tion aerreement that reorgranized cor¬ 
poration would carry life policy for 
benefit of holders of “Income deben¬ 
tures" of lower rank than general 
debts of reorganized corporation, un¬ 
til debentures were paid, entitled de¬ 
benture holders, on liquidation of re¬ 
organized corporation, to funds rea¬ 
lized on surrender of policy, but did 
not entitle debenture holders to as¬ 
sert claim as general creditors for 
amount necessary to pay premiums 
until death of insured or payment of 
debentures, where neither reorganiza¬ 
tion plan nor debentures required cor¬ 
poration to pay sufHcient premiums 
out of its capital to make policy a 
paid-up policy.—Carson, Pirle, Bcott 
& Co. V. Duffy-Powers, Inc., D.C.N.Y., 
9 F.Supp. 199. 

Uability M betwtoa stoeklioldeni 
Under a reorganization agreement 
to form a new corporation providing 
that one of the contracting stockhold¬ 
ers should buy stock of stockholders 
refusing to exchange the same for 
stock in the new corporation to be 
furnished ratably by the contracting 
stockholders, and that for the money 
advanced a like sum should be de¬ 
ducted from the amount he was to 
advance in merchandise to the new 
corporation, and likewise be deducted 
from a sum which was to be paid by 
the new corporation to other con¬ 
tracting stockholders who were at all 
times to have one half the stock out¬ 
standing, the liabilities in each case 
to be evidenced by notes for like 
amounts, the purchasing stockholder 
could not recover from the others the 
amount paid for the stock, because 
the contract intended that the pur¬ 
chase of such stock was to be on 
behalf of the new corporation for 
which the purchaser was to have Its 
liability.—Warner v. Powers. 192 N. 

T.S. 141, 199 App.Div, 4T6. 

38. U.S.—Sharpe v. Chartlers Oil 
Co., Ohio, 232 F. 703, 149 C.C.A. 
629. 

14a C.J. p 1048 note 9. 


**Ikoome debeatiires'* not ^preferred 
stock” 

“Income debentures" Issued under 
agreement for reorganization of cor¬ 
poration providing that debentures 
should be paid from earnings, after 
earnings had created two hundred 
thousand dollars surplus, and that, 
in event of liquidation, debentures 
would be paid after preferred stock 
and before common stock, held not 
“preferred stock," hence provision of 
reorganization agreement that corpo¬ 
ration should carry life policy for 
benefit of debenture holders until de¬ 
bentures were paid or retired was 
not Invalid as effecting distribution 
of dividend out of corporation's cap¬ 
ital.—Carson, Pirle, Scott & Co. v. 
Duffy-Powers, Inc., D.C.N.T., 9 F. 
Supp. 199. 

“Tzimmiags** not "eqaipmeBt’* 

Trimmings taken over by succes¬ 
sor to tailoring corporation did not 
pass under contract covering “all 
machinery, tools and equipment, good 
will, patents, leases, leaseholds and 
other intangibles," “trimmings" not 
being “equipment." Failure of own¬ 
er of old corporation to apply value 
of trimmings taken over by new cor¬ 
poration as credit did not prove that 
trimmings passed under contract 
transferring assets.—Renner v. Jack¬ 
sonville Clothing Co., 266 llLApp. 
176. 

Xilabillty of creditors 

Creditors of a corporation who 
took stock for part of their debts 
and gave extension on the balance 
held not to have intended to become 
personally liable, although the plan 
of reorganization which they assent¬ 
ed to provided that they were to fur¬ 
nish “moneys necessarily required 
for the operation and conduct of the 
business."—Horning v. Louis Peters 
& Co.. 167 N.W. 874, 202 Mich. 140. 

30. Cal.—Toms v. Heilman, I P.2d 

31, 116 CaKApp. 74. 

40ii Cal.—^Weaver v. Qrunbaum, 87 

P.2d 406, 31 Cal.App.2d 42. 
Zadsxniiity agreement 

Ambiguous indemnity agreements 
by corporation's ofAcers that inas¬ 
much as stockholders consented to 
reorganization of corporation, offi¬ 
cers would protect stockholders from 
any loss, and that if, after sale of 
corporation’s property, there should 
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not be enough to repay stockholders 
for amount of Investment, officers 
would do so, when considered with 
circumstances surrounding execution 
of agreement, meant that officers 
would protect stockholders against 
any loss on investments, and that if, 
after sale, enough assets should not 
be available to repay stockholders, 
officers would reimburse stockhold¬ 
ers.—Weaver v. Qrunbaum. supra. 

41. Mich.—Horning v. Peters, 167 
N.W. 874, 202 Mich. 140. 

14a C.J. p 1043 note 10. 

43. U.S.—Martin v. Luster, C.C.A. 
Wis., 85 F.2d 833, certiorari denied 
Luster v. Martin. 57 S Ct. 510. 300 

U. S. 667, 81 L.Bd. 874. 

Mich.—^Horning v. Louis Peters & 
Co., 167 N.W. 874, 202 Mich. 140. 
W.Va.—Irons v. Croft Hat & Notion 
Co., 104 S.E. Ill, 86 W.Va. 685. 
Vadsrwritiag agreeamat 
As respects liability of president 
of reorganized corporation for breach 
of trust agreement to use proceeds 
from sale of common stock received 
pursuant to underwriting agreement 
for corporate reorganization plan to 
retire preferred stock, plan of cor¬ 
porate reorganization and underwrit¬ 
ing agreement should be construed 
together.—Martin v. Luster, C C.A. 
Wis., 85 F 2d 833, certiorari denied 
Luster v. Martin, 57 S Ct. 510, 300 
U.S. 667, 81 LEd. 874. 

43 . Tex.—Jef Chaison Townsite Co 

V. Beaumont Saw Mill Co.. 133 8 

W. 714, 63 Tex Civ,App. 186. 

44i Mich.—Horning v. Louis Peters 
& Co., 167 N.W. 874, 202 Mich. 140. 
W.Va.—Irons v. Croft Hat & Notion 
Co., 104 S.E 111, 86 W.Va. 685. 

14a C.J. p 1043 note 12. 

Distzlbatabls assets nader trust 
agreement 

Under a trust agreement pursuant 
to resolution of stockholders provid¬ 
ing for conversion of a corporation's 
assets and purchase of stock of a 
corporation to be formed, and for 
payment of stock in excess of assets 
as dividends neither the original as¬ 
sets Of the corporation not used In 
payment for new stock while indebt¬ 
edness still exists, nor property 
thereafter acquired by trustees by 
a loan on pledges of such stock, are 
distributable assets of the old corpo¬ 
ration while the trust remains in 
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tation which evolves the more reasonable and prob¬ 
able contract will be adopted.^ ^ 

Representations made during the negotiation of 
a contract which are not included in the final agree¬ 
ment are not a part of it and are not binding.^® 

A provision in a reorganization agreement that a 
majority in interest of the bondholders may modify 
the plan of reorganization is to be strictly con¬ 
strued.^*^ A reorganization agreement prepared by 
a committee will, as between the committee and 
those participating in the reorganization, be con¬ 
strued in favor of the latter.^* 

Where the time of performance is not expressly 
provided for, the contract will be construed to re¬ 
quire performance within a reasonable time under 
all the circumstances.^® 

Where a reorganization agreement goes into op¬ 
eration immediately upon being made, but the vari¬ 
ous proceedings therein provided for will necessa¬ 
rily require considerable time, and no provision is 
made for compensation for the care of the proper¬ 
ty or for interest on money or deljts among the 
parties which would be in abeyance, the proceedings 
are to be considered as relating back to the time 
of the making of the agreement and no interest is 
chargeable as between the parties.®® 

Where a reorganization agreement provided that 
the stockholders and creditors surrender for can¬ 
cellation all the stock and obligations of the corpo¬ 
ration and receive new stock in place thereof, and 
a stockholder who was induced to enter into the re¬ 
organization agreement by a secret agreement with 


two of the directors of the corporation whereby 
they were to purchase the new stock which was to 
be issued to him, he in the meanwhile to retain cer¬ 
tain notes of the corporation until the secret agree¬ 
ment was signed, and the other stockholders sur¬ 
rendered their stock on his assurance that these 
notes were at his home and would be turned over to 
be, canceled, his execution of the reorganization 
agreement operated as a cancellation of the notes 
held by him.®i 

Powers of reorganisation committee. With re¬ 
gard to the powers given by a reorganization agree¬ 
ment to a committee, the courts are inclined to con¬ 
strue such authority liberally in view of the nature 
of their duties®® and the desired results.®® Where 
a reorganization agreement provides a general plan 
of reorganization and further provides that a re¬ 
organization committee appointed thereby shall sub¬ 
mit a detailed plan of reorganization, the commit¬ 
tee is not authorized to submit a detailed plan the 
general scope of which is different from the gen¬ 
eral plan already adopted in the agreement.®^ To 
determine their powers, general and indefinite terms 
of the agreement conferring the same are to be 
construed in the light of a preliminary agreement 
which it was designed to carry into effect and the 
purpose underlying it as evidenced by the surround¬ 
ing circumstances.®® 

d. Performance and Breach 

Parties to a reorganization agreement are bound 
thereby and must perform In accord therewith. 

One who expressly agrees to a plan of reorgani- 


forcr.—Irons v. Croft Hat & Notion 
Co., supra. 

45 . N.T.—Fernschild v. D. O. Yueng- 
llng Brewing Co., 49 N.E. 151, 164 
N.Y. 667. 

46 . U.S.—Wadsworth v. Pressed 

Prism Plate Glass Co., W.Va., 239 
F. 507, 152 C.CA. 385. 

47 . N Y.—Dutenhofer v. Adirondack 
R. Co., 14 N Y S. 558. 

48 . N.Y —Industrial, etc.. Trust Co. 
V. Tod. 73 N K. 7, 180 N.Y. 215. 

49 . Tex —South Texas Tel. Co v. 
Huntington, Civ.App., 121 S.W. 242. 

Sale of corporate property 

Where agreement, part of reorgan¬ 
ization, whereby corporation’s officers 
' were to indemnify stockholders for 
their investment should sale of cor¬ 
poration’s property be insufficient to 
do so, failed to state when property 
should be sold, law would imply cov¬ 
enant to effect sale within reasona¬ 
ble time.—Weaver v. Qrunbaum, 87 
P.Sd 406, SI Cal.App.2d 42. 

Sa U.S.—^Davidson v. Mexican Nat. 


R. Co., C.C.N.Y.. 58 F. 663, reversed 
on other grounds 89 F. 1015, 32 C. 
C.A. 606. 

51. Colo—Hardy v. Bwigart, 53 P. 
380, 25 Colo. 136. 

58. U.S.—Venner v. Fitzgerald, C.C. 
N.Y., 9i F. 335. 

Reorganization committee generally 
see infra $ 1583. 

Partlonlar powors 

Where reorganization agreements 
clothe the reorganization committee 
with broad, comprehensive, and ab¬ 
solute powers to acquire, manage, 
control, operate or dispose of the 
whole or any part of the property in 
their hands in accordance with their 
own Judgment and discretion, and to 
the same extent that the bondholders 
and stockholders might personally do, 
such powers will be deemed to in¬ 
clude the power to execute an oil and 
gas lease and a mortgage making the 
mortgage subject to the lease — 
Sharpe v. Chartiers Oil Co., Ohio. 232 
F. 703, 146 C.C.A. 629. 

53 . U.S.—Guaranty Trust Co. of 
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New York v. Williamsport Wire 
Rope Co., D.C.Pa., 14 F.Supp. 871. 

54b U S.—United Waterworks Co. v. 

Stone, C.C.Mass., 127 F. 687. 

N.Y.—United Waterworks Co. v. 

Omaha Water Co., 58 N.E. 68, 164 
N.Y. 41. 

55. W.Va.—Irons v. Croft Hat & No*- 
tion Co., 104 S E. HI. 86 W.Va. 685 
Power to pledge now stock 
Under a trust agreement pursu¬ 
ant to a resolution of stockholders 
authorizing truste<>s to convert cor¬ 
poration’s assets into shares of capi¬ 
tal stock of another corporation to 
be formed, and providing for pay¬ 
ment and for issuing trustees’ certifi¬ 
cates representing new shares, for 
dividends, and obligating certain 
holders to indemnify trustees as to 
expenses and liabilities arising out 
of their acceptance of the trust, the 
trustees might pledge the new shares 
when acquired to the issuing corpora¬ 
tion to secure borrowed money used 
to purchase stock.—Irons v. Croft 
Hat & Notion Co., supra. 
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zation,^^ or who impliedly agrees thereto by accept¬ 
ing the benefits of the plan,^^ is bound thereby and 
cannot thereafter repudiate the agreement and in¬ 
sist upon his original rights. 

The general rule that the parties to a valid con¬ 


tract must perform it in accordance with its terms 
applies to contracts relating to the reorganization 
of a corporation,58 and a failure so to perform con¬ 
stitutes a breach^® giving an injured party to the 
contract a right of action for damages and in 


ae. Va.~S1over v. Winston. 157 S.E. 

160. 156 Va. 971. 

Ssliaaos on agrasnsnt 

Stockholders' and bondholders* sig¬ 
natures to reoreranization agrreement 
held merely unequivocal evidence of 
assent thereto and that they relied 
on signatures of other stockholders; 
that they did not si^n at same time 
did not show that they did not rely 
on each other's sigrnatures so as to 
prevent estoppel from operating.— 
Tillotson V. Independent Breweries 
Co.. 268 S.W. 425. 216 Mo.App. 412. 
Blstribntion of new stock 

(1) A stockholder, who took part 
In the reorganization of the corpo¬ 
ration and Joined in the acceptance 
of the plan, held bound by the terms 
of the contract so made with the 
other stockholders as to the dis¬ 
tribution of the new stock in ex¬ 
change for the old.—Wadsworth v. 
Pressed Prism Plate Glass Co.. W. 
Va.. 239 F. 607. 152 C.C.A. 385. 

(2) Where creditor of corporation, 
and reorganization, was not subscrib¬ 
er of stock, within St.l923 5 180.06. 
until his contract with promoter 
was ratified by corporation, he can¬ 
not urge that he was released from 
his contract to take stock for notes 
of the old corporation because he was 
not given requisite notice of prelim¬ 
inary meeting of subscribers to per¬ 
fect organization.—Reilly v. Allen- 
Spiegel Shoe Mfg. Co.. 199 N.W. 216, 
184 Wis. 267. 

Binding effect of deposit agreement 
with reorganization committee see 
infra S 1583. 

57. U.S.—^Wadsworth ▼. Pressed 
Prism Plate Glass Co., W.Va., 239 
F. 607, 152 C.C.A. 385. 

Mo.—Tillotson v. Independent Brew- 
. eries Co.. 268 S.W. 425. 216 Mo.App. 
412. 

58. Ark.—B. F. Goodrich Co. v. Mc- 
Fachin. 124 S.W.2d 833. 

Tex.—Jef Chaison Townsite Co. v. 
Beaumont Saw Mill Co.. 133 S.W. 
714, 63 Tex.Clv.App. 186. 

Iftoomplets tranaaoitioa 

Where a new corporation was 
formed to take over the property and 
business of an old company, pay its 
debts, and pay its stockholders one 
hundred thousand dollars, and to se¬ 
cure payment one hundred and fifty- 
five thousand dollars of the new com¬ 
pany’s stock was delivered to the 
secretary of the old company, to be 
released to purchasers as fast as it 
should be sold, but no stock was ever 
sold or payment made, the transac¬ 


tion was incomplete and there was 
no transfer of the property as be¬ 
tween the parties.—^Webster City 
First Nat. Bank v. Acme Co-op 
Brick & Tile Co., 149 N.W. 607. 171 
Iowa 474. 

Agreement to deposit bonds 

Stockholder participated in reor¬ 
ganization. and agreeing to accept 
new bonds for less amount in ex¬ 
change for old bonds and stocks, be¬ 
came obligated to deposit bonds then 
owned by him or afterwards ac¬ 
quired to carry out terms of agree¬ 
ment.—Tillotson V. Independent 
Breweries Co.. 268 S.W. 425, 216 Mo. 
App. 412. 

Payment for old stock shown 

Evidence held to show that, if 
stock of minority stockholders re¬ 
fusing to exchange their stock for 
stock in a new corporation to be 
formed was purchased by stockhold¬ 
ers for such new corporation on the 
agreement of another stockholder to 
reimburse them therefor, they were 
fully paid for the stock by the new 
corporation.—Warner v. Powers, 192 
N.Y.S. 141, 199 App.Div. 475. 

59« Cal.—^Weaver v. Grunbaum, 87 

P.2d 406. 31 Cat.App.2d 42. 

Ga.—Brown v. Finding, 160 S.B. 604, 

173 Ga. 400. 

14a C.J. p 1044 note 25. 

Agrssmcnt not shown 

Evidence held to sustain finding 
that bondholder and others did not 
enter contract with corporation and 
its president for corporation's reor¬ 
ganization.—Standard Soap Co. v. 
Fisher. 264 P. 587, 89 Cal.App. 292. j 
Agreement not vlolsted 

(1) Agreement of president of re¬ 
organized corporation who had been{ 
receiver of old corporation to sell 
designated number of shares of com¬ 
mon stock received by him pursuant 
to underwriting agreement for cor- j 
porate reorganization plan and apply 
proceeds to retirement of preferred 
stock which had been issued to cred¬ 
itors of old company held not in vio¬ 
lation of or in conflict with under¬ 
writing agreement which provided 
that out of common stock manage¬ 
ment was to make such arrangement 
as it wished with old stockholders to 
provide them with participation cer¬ 
tificates to Induce them to consent 
to transfer of property without fore¬ 
closure.—Martin v. Luster, C.C.A. 
Wis., 85 F.2d 833, certiorari denied 
Luster v. Martin, 67 8.Ct. 610, 300 U. 
S. 667, 81 L.Ed. 874. 

(2) A creditor of a corporation has 
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no obligation to continue to support 
It as losing investment in absence 
of contract so to do. Hence, under 
agreement for pledge of preferred 
stock to creditor of corporation which 
in reorganization of corporation was 
to write off and capitalize part of 
indebtedness and pay remaining in¬ 
debtedness from net profits, creditor 
was not precluded from ceasing to 
support reorganized corporation when 
it failed to show profit.—B. F. Good¬ 
rich Co. v. McEachin, Ark.. 124 S.W. 
2d 833. 

(3) Where creditors of a corpora¬ 
tion agreed to furnish money neces¬ 
sary to carry on the business, and 
advanced money nearly equal to the 
entire common stock, and directors 
did not demand more, they cannot be 
held to have breached their contract 
from the mere fact that the plan 
might have succeeded if they had 
made larger advances.—Horning v. 
Louis Peters A Co.. 167 N.W. 874, 202 
Mich. 140. 

(4) Preferred stockholders of cor¬ 
poration who pledged stock to credi- 

I tor, which had control of common 
, stock, for advances to corporation 
after reorganization amounting to 
more than face value of preferred 
stock, could not recover against cred¬ 
itor for breach of contract for pledg'* 
of preferred stock after creditor took 
over assets of corporation, where ad¬ 
vances to corporation by creditor aft¬ 
er reorganization had not been paid. 
—B. F. Goodrich Co. v. McEachin. 
supra. 

(6) Under agreement for pledge of 
preferred stock to creditor of cor¬ 
poration. which In reorganization of 
corporation was to cancel and capi¬ 
talise part of indebtedness and liqui¬ 
date remaining part of indebtedness 
from net profits, creditor was not 
precluded from taking over assets of 
corporation to satisfy indebtedness, 
when reorganized corporation failed 
to show profit.—B. F. Goodrich Co. 
V. McEachin, supra. 

60. Cal.—^Weaver v. Grunbaum. 87 

P.2d 406, 31 Cal.App.2d 42. 

Ga.—Brown v. Floding, 160 S.B. 604, 

173 Ga. 400. 

14a C.J. p 1044 note 26. 

Oomplaint held iasullloisat to show 
contract.—Pfleger v. Johnson. 4 P. 
2d 788, 118 CaLApp. 65. 

Damage must be sliowa 

The preferred stockholders of a 
corporation could not recover against 
creditor which, having control of all 
capital stock of corporation, took 
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a proper case he may obtain a decree for specific 
performance,an injunction,** or other equitable 
relief.** 

By putting it out of his power to perform on his 
part, one of the parties to the agreement may waive 
performance by the other.** Parties cannot ab¬ 
solve themselves from liability, however, by pre¬ 
venting performance of an act on which liability is 
conditioned.** 

Where the issuance of new stock under a reor¬ 
ganization agreement is conditioned on the approval 
of a public board or commission, a holder of such 
stock cannot be held liable on his notes given in 


payment therefor when the new stock is canceled 
because disapproved by such board or commission.** 

§ 1583. -Reorganization Committee 

Reorganization of a corporation la often effected 
through the medium of a reorganization committee repra- 
aentlng intereeted parties, and the agreement under 
which claims have been deposited with the committee 
binds the parties thereto. The committee stands In a 
trust or fiduciary relation to the Interested persons. 

Reorganization of a corporation is often acconi- 
plished through the medium of a reorganization 
committee representing interested parties.®^ Per¬ 
sons acting as such committee must not be disqual¬ 
ified by reason of adverse interest or conduct, oth- 


over assets to satisfy debts under i 
reorganization agreement for breach | 
of contract for pledge of preferred 
stock in absence of showing that 
preferred stock had any value after 
date of pledge.—B. F. Goodrich Co. 
V. McEachin. Ark,. 124 S.W.2d 833. 
Measure of damages 

The holder of a judgment against 
a telephone corporation constituting 
a lien on its property agreed that 
the corporation should be reorgan¬ 
ised. and that he should receive the 
amount of his judgment in bonds in 
the reorganized company, and that 
the bonds of the reorganized corpo¬ 
ration should not exceed one hun¬ 
dred and fifty thousand dollars, of 
which at least fifty thousand dollars 
in cash should be put in extensions 
to the property, but what extensions 
or additions were not designated. It 
was held that the reorganized cor¬ 
poration was liable in damages for 
its failure to comply with its prom¬ 
ise only to the extent of the differ¬ 
ence between the market value of 
the judgment creditors* bonds with¬ 
out the additional capital and what 
would have been their market value 
if the additional capital had been 
supplied; but the company cannot 
be liable for a sum in excess of the 
f^ce value of the bonds.—South Tex¬ 
as Tel. Co. V. Huntington. 136 S.W. 
1053. 138 S.W. 381, 104 Tex. 350. 

61. III.—Renner v. Jack.Monvllle 

Clothing Co., 256 Ill.App. 176. 

14a C.J. p 1044 note 27. 

Dallvsry of uotM of usw corporation 
N.Y.—McGratty v. Krantz Mfg. Co., 

170 N.Y.S. 668. 183 App.Div. 207. 
Zssns of bonds 

Where a reorganization agreement 
provides for the deposit of bonds 
with a reorganization committee and 
that the title to such bonds will 
thereby pass to such committee, and 
further provides that such commit¬ 
tee in carrying out the reorganiza¬ 
tion shall issue bonds in a like 
amount of the new corporation to 
such depositors, and certificates of 
deposit are issued to those who de¬ 


posited their bonds, the holder of 
the certificate thereby acquires the 
right to resort to a court of equity 
to compel specific performance of 
the agreement.—^American Trust Co. 
V. Holtslnger. 114 N.E. 956, 226 Mass. 
30. 

Bqnitabls rstlief properly denied 

Where a committee, authorized 
thereto by holders of bonds of an in¬ 
solvent corporation on which the in¬ 
terest was in default, formulated 
and carried out a plan of reorgani¬ 
zation by a foreclosure and purchase 
of the property using in payment 
therefor bonds and matured coupons 
deposited by the holders participat¬ 
ing. who received certificates ex¬ 
changeable for bonds of the new 
company when organized, and com¬ 
plainant alone, of those who joined 
in the reorganization agreement be¬ 
fore depositing his bonds, detached 
the matured coupons therefrom, and 
received payment of the same from 
the proceeds of the sale, he was 
subject to. and affected by, all the 
equities arising out of the agree¬ 
ment, and a court of equity will not 
enforce such agreement for his bene¬ 
fit, by requiring the committee to 
deliver to him the bonds of the new 
company, until he places himself on 
an equality with the other bondhold¬ 
ers by returning the money collect¬ 
ed on the coupons.—Fuller v. Ven¬ 
able, Md., 118 P. 543, 55 C.C.A. 309. 

62. U.S.-Federal Coal Co. v. Bal¬ 
lard, Ky., 250 P. 233, 162 C.C.A. 
369. 

14a C.J. p 1044 note 28. 

63. U.S.—Federal Coal Co. v. Bal¬ 
lard, supra. 

Ill.—Renner v. Jacksonville Clothing 
Co., 256 111.APP. 175. 

14a C.J. p 1044 note 29. 

64L N.D.—Kvensen v. Halverson, 209 
H.W. 988, 54 N.D. 466. 

Bisposal of stook and notos to bo ox- 
ohangod 

An agreement by one selling mer¬ 
chandise to the directors of a corpo¬ 
ration for which personal notes were 
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given to accept in exchange the stock 
and notes of a new corporation to be 
formed is waived by the directors by 
their disposal of all the stock and 
notes of the new corporation so as to 
render performance by them impos¬ 
sible, and hence such agreement does 
not constitute a defense to an action 
on the notes of the directors.—Even- 
sen V. Halverson, supra. 

65. Cal.—Weaver v. Grunbaum, 87 
P.2d 406, 31 Cal.App.2d 42. 

Fallnrs to sell eorporats property 
Where corporation’s officers agreed 
to repay amount of stockholders’ in¬ 
vestments should sale of corpora¬ 
tion’s property be insufficient to do 
so. and that they would use all rea¬ 
sonable efforts to dispose of corpo¬ 
ration's property, officers were obli¬ 
gated to sell property, or at least 
use all efforts to do so, and indem¬ 
nify stockholders for their loss, if 
any, and could not avoid obligation 
by willfully neglecting to use every 
effort to sell property.—Weaver v. 
Grunbaum, supra. 

66. Mich.—Alfred J. Brown Seed Co. 
V. Brown, 215 N.W. 772, 240 Mich. 
669. 

67. Bondholders' committees gen¬ 
erally see supra 6 1191. 

Stockholders’ protective committee 
The appointment of a stockhold¬ 
ers’ protective committee is proper, 
and the fact that the committee was 
nominated unofficially by corpora¬ 
tion's directors is not fraudulent in 
law.—Abbot v. Waltham Watch Co., 
156 N.E. 897, 260 ^ass. 81. 
Corporatioa as committee 
Right of committee, appointed by 
majority of bondholders of corpora¬ 
tion to act, is unqualified, although 
committee is corporation having in¬ 
dependent interests.—Bank of Man¬ 
hattan Trust Co. v. El Ida Corpora¬ 
tion, 265 N.T.S. 115, 147 Misc. 374, 
reversed on other grounds Jewett v. 
Commonwealth Bond Corporation, 
271 N.Y.S. 622, 241 App.Div. 131, mo¬ 
tion granted 196 N.E. 676, 267 N.Y. 
554. 
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erwise a plan of reorganization put into effect may 
be held invalid.^^ Highly responsible men may 
serve on committees although not themselves claim¬ 
ants^^ and self-appointed committees are usual and 
not objectionable. 

An agreement under which interested parties 
have voluntarily deposited their claims with a re¬ 
organization committee is a binding contract, and so 
long as the committee does not violate its trust a 
depositor cannot withdraw his claim except in ac¬ 
cordance with the terms of the agreement.^! Stock¬ 
holders depositing their shares with a reorganiza¬ 
tion committee do not lose their rights in such share 
because commingled by the committee.^^ 

The powers and duties of a reorganization com- 
siittee arc defined and limited by the reorganiza¬ 
tion agreement.^® 

The committee has no power to modify the plan 


of reorganization unless it is given such power by 
the reorganization agreement.*^^ Thus it may be au¬ 
thorized to modify unsubstantial details'^® and may 
even be given power to determine conclusively 
whether or not a proposed change is substantial.*^® 
Where the method of modification is prescribed by 
the reorganization agreement, the committee must 
exercise the power in accordance with the desig¬ 
nated method.^7 However, because it is not always 
practical, or possible, to formulate in advance a 
plan of reorganization that will meet every possi¬ 
ble criticism or objection, it is usual to confer on 
the reorganization committee power to make such 
changes or alterations in the plan as it deems prop- 
er.78 

Contracts made by the committee within the scope 
of its authority are binding upon those who partic¬ 
ipate in the reorganization,^® unless the terms of 


Mi U.S.—Parker v. New Engrland 
on Corporation, D.C.Maas.. 8 F.2d 
392. motion denied, C.C.A., Hart 
V. Wlltsee, 16 F.2d 838, certiorari 
denied Wiltsee v. Hart, 48 S.Ct. 
119, 276 U.S. 669, 72 L Ed. 426; 
vacated on other grounds. C.C.A.. 
Hart v. Wlltsee. 19 P.2d 903. cer¬ 
tiorari denied Wiltsee v. Hart. 48 
S.Ct. 119, 276 U.S, 659. 72 L.Bd. 
426. 

SMaqnallfleiirtloa shown 

The entire committee, intrusted in 
receivership proceeding's with car¬ 
rying out reorganization, hold dis- 
Qualified, rendering reorganization 
invalid where two of them and their 
counsel were disqualified by adverse 
Interest or past action, and the oth¬ 
ers had knowledge of a contract 
ruinous to the corporation, made by 
its directorate in the interest of an¬ 
other concern, and knew that the 
committee was constituted to con¬ 
ceal it from the court and from the 
mass of creditors, and enforce it for 
the benefit of the other concern, and 
their acts having likewise been ad¬ 
verse to the interests of their oes- 
tuls. and the plan of reorganization 
effected not being that approved.— 
Parker v. New England Oil Ciorpora- 
tion, supra. 

69. Ill.—First Nat. Bank v. Bryn 
Mawr Beach Bldg. Corporation, 6 
N.E.2d 664, 364 111. 409, 109 A.L..R. 
1123, affirming 283 Ill.App. 267. 

TOt U.S.—Cutter v. Iowa Water Co., 
C.C.Iowa, 128 F. 606, reversed on 
other grounds 140 F. 886, 72 C.C. 
A. 680. 

Ill.—First Nat. Bank v. Bryn Mawr 
Beach Bldg. Corporation, 6 N.E.2d 
664, 366 Ill. 409, 109 A.L..R. 1123, 
affirming 283 Ill.App. 267. 

71. U.S.—Guaranty Trust Co. of 
New York v. Williamsport Wire 
Rope Co., D.CPa., 14 F.Supp. 871— 


Habirshaw Electric Cable Co. v. 
Habirshaw Electric Cable Co., C.C. 
A.N.Y., 296 F. 875. 879, 43 A.L.R. 
1035, certiorari denied Whitman v. 
Bondholders Committee on Dec. 1, 
1921, 44 S.Ct 633, 265 U.S. 687, 68 
L.Ed. 1193. 

Summary Jurlsdietioa of court 

Whore bondholders and other cred¬ 
itors of a corporation in the hands 
of receivers have deposited their 
claims with a reorganization com¬ 
mittee. under an agreement volun¬ 
tarily made, the court has no sum¬ 
mary Jurisdiction to relieve a de¬ 
positing creditor from such agree¬ 
ment and order a return of his 
claim. The court said in this case: 
*'The deposit and reorganization 
agreements are voluntary agreements 
over which the court has no summa¬ 
ry Jurisdiction. . . . The court 

cannot compel any one to deposit, 
nor can it relieve any one from de¬ 
posit. unless for proper cause, es¬ 
tablished in an appropriate suit 
brought for appropriate relief.”— 
Habirshaw Electric Cable Co. v. Ha- 
birshaw Electric Cable Co., supra. 

72. Mass.—Dodge v. Commissioner 
of Corporations and Taxation, 174 
N.E. 109, 273 Mass. 187. 

73. U.S.—Guaranty Trust Co. v. 
Williamsport Wire Rope Co.. D.C. 
Pa., 14 F.Supp. 871. 

Ky.—Louisville Trust Co. v. Title 
Insurance & Trust Co., 72 S.W.2d 
1040, 256 Ky. 195. 

14a C.J. p 1044 note 31. 

Construction of agreement confer¬ 
ring powers on committee see su¬ 
pra S 1582c. 

Deposit agreement not violated 

Where plan of reorganization pro¬ 
vided that the new company acquire 
a larger tract of undeveloped prop¬ 
erty from coal company, facta held 
to show that the members of the 
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bondholders* committee did not eom- 
mit the depositing bondholders of 
the old company or the stockholders 
of the new company to the pur¬ 
chase of such property without their 
consent.—Carter v. Hughes, 105 A. 
583, 133 Md. 473. 

Power to remove trustee 
Under reorganization agreement 
appointing trustee of property for 
benefit of defunct company’s bond¬ 
holders who were given power to ro- 
mo\^ trustee and appoint successor, 
and amendment thereof providing for 
deposit of bonds with depository, 
which issued certificates of deposits 
conferring on five individuals pow¬ 
er to act for depositing bondhold¬ 
ers to carry out terms of reorganiza¬ 
tion agreement, such five individual.^ 
could authorize majority and depos¬ 
iting bondholders to remove trustee 
and appoint successor, regardless of 
motive and consequences to minority 
and nondepositing bondholders — 
Louisville Trust Co. v. Title Insur¬ 
ance & Trust Co., 72 S.W.2d 1040, 
265 Ky. 195. 

74. U.S.—Guaranty Trust Co. of 
New York v. Williamsport Wire 
Hope Co., D.C.Pa., 14 F.Supp. 871. 
NY.—United Water Works Co. v. 
Omaha Water Works Co., 68 N.E. 
58, 164 N.Y. 41. 

14a C.J. p 1046 notes 32, 33. 

75b N.J.—Lehigh Coal, etc., Co. v. 

Central R Co., 34 N.J.Eq. 88. 

14a C.J. p 1046 note 34. 

76. N.Y.—White v. Wood. 29 N.E. 
836, 129 N.Y. 527—Barnard v. Fitz¬ 
gerald, 60 N.Y.S. 309, 23 Mlsc. 181. 

77. N.Y.—Post V. Simmons, 1 N.Y. 
8. 672. 

781 Ky.—Cralle v. Lqulsvllle Title 
Co., 62 S.W.2d 891, 244 Ky. 753. 
79. N.J.—Stokes v. Newark Mea¬ 
dows Impr. Co., Ch., If6 A. ^32. 
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the reorganization agreement are such as to make 
the committee a principal and not an agent in deal¬ 
ing with third persons.®® Sometimes the chairman 
of a reorganization committee so contracts as to 
bind himself individually and alone.®^ 

A reorganization committee may be authorized 
to incur expenses®® and to grant a prior lien there¬ 
for;®® but it may not exceed its authority in this 
respect.®^ Expenditures incurred by the commit¬ 
tee must be for the benefit of the trust or the bene¬ 
ficiaries thereof.®® Stockholders who guarantee re¬ 
imbursement of the committee for money advanced 


by the latter for the use of the new corporation 
must be regarded as binding themselves personally 
in proportion to the amount of stock held by each, 
the corporation being bound independently of such 
agreement.®® 

The relation of the committee to the parties par¬ 
ticipating under the reorganization agreement is 
that of trustee or fiduciary,®7 and as such has been 
held amenable to a court of equity.®® This relation 
is said to extend not only to those depositing their 
claims with the committee but to all persons or cor¬ 
porations involved in the reorganization or bene- 


N.T.—Brookw v. Dick. 32 N.E. 230, 
135 N.Y. 652. 

80. N.Y.—Mines Managrcment Co. v. 
Close, 174 N.Y.S. 80, 186 App.Div. 
23. 

81. NY.—r.erdingr v. Funk, 64 N.Y. 
S. 423. 48 App.Div. 603, affirmed 
61 NE. 1129, 169 N.Y. 572. 

82. U.S.—Titus V. U. S. Smelting, 
Refining & Mining Exploration Co., 
NY., 240 F. 881, 153 C.C.A. 567, 
affirming, D.C, 231 P. 205. 

Compensation to oommlttee 

Reasonable value of .services of re¬ 
organization committees and attor¬ 
neys in reorganizing corporation may 
be determined by considering nature 
of services rendered, standing and 
experience of committee members 
and of Rttorn*»ys. amount involved, 
and importance to tho.se benefited, 
and results accomplished Where 
plan for corporate reorganization 
and letler.s sent out by bondholders’ 
committees promised corporation’s 
bondholders payment of past-due in¬ 
terest in cash to extent of funds 
available, rociue.sls for compensation 
of committees, trustees, and attor¬ 
neys must bo reduced, where neces¬ 
sary, to permit cash payment to 
bondholders us agreed —Chase Nat. 
Rank of City of New York v. Clark 
Henry Corporation, 283 N.Y.S. 20, 
156 Misc. 767. 

Trusts# and attomsy fsss 

Where committee representing 
holders of bonds secured by mort¬ 
gage accepted reorganization agree¬ 
ment under which committee was au¬ 
thorized to pay counsel and trus¬ 
tee’s fees in reorganization proceed¬ 
ings. bondholder by depositing bonds 
with committee thereby consented to 
reorganization proposal and could not 
question validity of allowance of 
such fees where proposal hud been 
approved by court and committee 
had taken no exception to allowance 
of fees.—(fusweiler v. Rivervlew 
Apartments, 6 N.E.2d 687, 64 Ohio 
App. 132. 

83. U.S.—Titus V. U. S. Smelling, 
RcUning & Mining Exploration 

10 C.J.S.-84 


Co., N.Y., 240 P. 881, 153 C.C.A. 

667, affirming, D.C., 231 F. 206. 

Bztsnt of lisB. 

Where the reorganization commit¬ 
tee had the right to obligate itself 
for the expenditure of necessary 
sums to protect and develop the 
property, defendant, having done ex¬ 
ploration work pursuant to the con¬ 
tract with the committee, is entitled 
to a lien, and cannot be restricted to 
the rights of an occupant who. under 
a mistaken claim of title, makes im¬ 
provements in good faith, in which 
case he is entitled only to the en¬ 
hanced value of the land occasioned 
by the Improvements.—Titus v. U 
S. Smelting, Refining & Mining Ex¬ 
ploration Co., supra. 

Bisa BOt affsotsd by iavalid eon* 
tract 

A contract b<5tw'een the committee 
and a third person for expenditure 
of money in exploring corporate 
property thought to be a mine was 
held not to be a loan, and hence the 
lien granted to such third person by 
the committee is not affected by the 
fact that the contract is olherw'lse 
invalid.—Titus v. U S. Smelting, Re¬ 
fining & Mining Exploration Co., su¬ 
pra. 

84L U.S.—Mann ▼. Commonwealth 

Bond Corporation, D.C.N.Y., 27 P. 

Supp. 315. 

Unauthorised rofiaaacing fees 

Where reorganization agreement 
did not provide for refinancing fees, 
or refinancing w^as not completed by 
corporation acting as a reorgani¬ 
zation committee, corporation and its 
director were not entitled to credit 
for such fees in action against them 
for corporation's broaches of trust. 
—Mann v. CommonW'ealth Bond Cor¬ 
poration, supra. 

Blading oorporatloa to be formed 

Under compromise agreement re¬ 
citing that loan company's reorgan¬ 
ization committee obligated itself to 
pay plaintiff certain sum for serv¬ 
ices which In later paragraph left it 
to nonexistent loan corporation to 
pay installments on obligations, com¬ 
mittee could not bind corporation 
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which would only be bound In event 
it ratified or adopted the agreement 
after its incorporation.—Breck v. 
Koeneman, Mo.App., 108 S.W.2d 992. 

85. U.S.—Parker v. New England 
Oil Corporation, D.C.Mass., 8 F.2d 
392, motion denied. C.C.A., Hart v. 
Wiltsee, 16 F.2d 838, certiorari de¬ 
nied Wiltsee V. Hart, 48 S.Ct. 119, 
275 U.S. 569, 72 L.Ed. 426; vacated 
on other grounds, C.C.A., Hart v. 
Wiltsee, 19 F.2d 903, certiorari de¬ 
nied Wiltsee v. Hart, 48 S.Ct. 119, 
275 IT S. 559, 72 L.Ed. 426. 

Attorasys* fees 

Payment from receivership estate, 
with approval of reorganization com¬ 
mittee, of attorneys for work not 
done for benefit of the company or 
the beneficiaries of the court’s trust 
was an unwarranted depletion of es¬ 
tate.—Parker v. New England Oil 
Corporation, supra. 

86. Ky.—Grant v. Pearce, 16 Ky.L. 
204. 

87. U.S.—Hart v. Wiltsee, CCA. 
Mass., 19 F 2d 903, 904, certiorari 
denied Wiltsee v Hart, 48 S.Ct 
119, 276 U.S 559, 72 L Ed 426, and 
vacating, D C., Parker v. New Eng¬ 
land Oil Corporation. 4 F 2d 392, 8 
F.2d 392, and 13 F 2d 158, motion 
denied, C.C.A., Hart v. Wiltsee, 16 
F.2d 838. certiorari denied Wiltsee 
V. Hart. 48 S Ct. 119, 275 U.S. 659, 
72 L Ed. 426—Mann v. Common¬ 
wealth Bond Corporation, D.C.N.Y., 
27 F.Supp. 316—Guaranty Trust 
Co. of New York v. Williamsport 
Wire Rope Co., D.C.Pa., 14 P'.Supp. 
871 

Mass.—Dodge v. Commissioner of 
Corporations & Taxation, 174 N.E. 
109, 273 Mass. 187. 

N.Y.—Clinton Trust Co. v. 142-144 
Joralemon St. Corporation, 263 N. 
Y.S. 369, 237 App.Div. 789, reargu¬ 
ment denied 263 N.Y.S. 366, 238 
App.Div. 858. 

14a C.J. p 1045 note 43. 

88. N.Y.—Bergelt v. Roberts, 258 
N.Y.S. 905, 144 Misc. 832, affirmed 
258 N.Y.S. 1086, 1st case, 236 App. 
Div. 777, motion denied 258 N.Y.S. 
1086, 2nd case, 236 App.Div. 794. 
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ficially interested therein.^* As a consequence the 
committee must furnish the participating parties 
full and complete information of the details of the 
plan of reorganization,and must not deal with the 
trust estate to the personal profit of the members 
of the committee.81 The committee must discharge 
its duties with reasonable skill, prudence, and judg- 
ment,^2 and it must devote such moneys as come 
into its hands to the purposes of the trust, and re¬ 


organize the corporation as well as possible.^’ In a 
proper case the committee may be compelled to ac¬ 
count,®^ or be enjoined from enforcing the plan of 
reorganization,®® The committee may be held liable 
by those participating in the reorganization for a 
breach of trust,®® for a breach of the reorganiza¬ 
tion contract,®^ or in tort for a conversion®® or 
fraud,®® or such committee may be held liable for 


S9. U.S.—Mann v. Commonwealth 
Bond Corporation, D.C.N.Y., 27 P. 
Supp. 316. 

after decree approving’ plan 

By decree in receivership proceed¬ 
ings approving plan of reorganisa¬ 
tion submitted by intervening note¬ 
holders' committee, they became 
fiduciaries for all parties beneflcial- 
ly interested.—Parker v. New Eng¬ 
land Oil Corporation, D.C.Ma88., 8 F. 
2d 392, motion denied, C.C.A., Hart v. 
Wiltsee. 16 F.2d 838. certiorari de¬ 
nied Wiltsee v. Hart. 48 S.Ct. 119, 

275 U.S. 559, 72 L.Ed. 426; vacated 
on other grounds. C.C.A.. Hart v. 
Wiltsee. 19 F.2d 903. certiorari de¬ 
nied Wiltsee V. Hart, 48 S.Ct. 119, 

276 U.S. 669. 72 L..Ed. 426. 

90 . U.S.—Parker v. New England 
Oil Corporation, D.C.Masa., 4 F.2d 
392, motion denied Hart v. Wilt- 
see. C.C.A., 16 F.2d 838. vacated 
on other grounds, C.C.A., Hart v. 
Wiltsee, 19 P.2d 903. 

91. U.S.—^Parker v. New England 
Oil Corporation, supra. 

N.Y.—Jewett v. Commonwealth Bond 
Corporation. 271 N.Y.S. 622. 241 
App.Div. 131, reversing 266 N.Y.S. 
116, 147 Misc. 374. motion granted 
196 N.E. 676, 267 N.Y. 664. 

99 . U.S.—Parker v. New England 
Oil Corporation. D.C.Mass.. 8 F.2d 
392, motion denied, C.C.A.. Hart v. 
Wiltsee. 16 F.2d 838, certiorari de¬ 
nied Wiltsee v. Hart. 48 S.Ct. 119, 
276 U.S. 659, 72 L..Ed. 426; va¬ 
cated on other grounds, C.C.A.. 
Hart v. Wiltsee, 19 F.2d 903, certi¬ 
orari denied Wiltsee v. Hart, 48 S. 
Ct. 119, 275 U.S. 659, 72 L.Ed. 426. 

93. U.S.—^Mann v. Commonwealth 
Bond Corporation, D.C.N.Y., 27 F. 
Supp. 316. 

Transfer to new corporation 

The assignment of bonds to cor¬ 
poration acting as reorganization 
committee pursuant to plan for re¬ 
organization of another corporation 
imposed upon assignee the trust to 
see that all the property underlying 
the bond was duly transferred to the 
new corporation which was to be¬ 
come the owner of the property pur¬ 
suant to reorganization plan.—Mann 
V. Commonwealth Bond Corporation, 
supra. 

94. U.S.—Mann v. Commonwealth 
Bond Corporation, supra. 


N.Y.—Mawhinney v. Bliss. 81 N.E. 
1169, 189 N.Y. 601. 

Accountirg for expenditures see in¬ 
fra S 1689. 

95i. Temporary iajimotioa 

N.Y.—Bergelt v. Roberts, 268 N.Y.S 
905. 144 Misc. 832, affirmed 258 N. 
Y.S. 1086, Ist case. 236 App.Div. 
777, motion denied 268 N.Y.S. 1086. 
2nd case, 236 App.Div. 794. 
AppoULtment of receiver nnaeeessary 
Minority bondholders suing to en¬ 
join enforcement by bondholders’ 
committee of reorganization plan held 
not entitled to have receiver ap¬ 
pointed where need therefor is not 
shown.—Bergelt v. Roberts, supra. 

96. U.S.—Parker v. New England 
Oil Corporation. D.C.Mass., 13 F.2d 
168, motion denied, C.C.A., Hart v. 
Wiltsee, 16 P.2d 838, certiorari de¬ 
nied Wiltsee v. Hart, 48 S.Ct. 119. 
275 U.S. 669, 72 L.Ed. 426; vacated 
on other grounds. C.C.A., Hart v. 
Wiltsee, 19 F.2d 903, certiorari de¬ 
nied Wiltsee v. Hart, 48 S.Ct. 119, 
275 U.S 559, 72 L.Ed. 426—Mann v. 
Commonwealth Bond Corporation, 
D.C.N.T., 27 F.Supp. 316. 

I 14a C.J. p 1046 note 46. 

I Corporatloa as committss 

Director of corporation acquired 
and operated by director and an¬ 
other as Joint adventurers was lia¬ 
ble Jointly and severally with cor¬ 
poration for breaches of trust com¬ 
mitted by corporation while acting 
as a bondholders’ committee.—Mann 
v. Commonwealth Bond Corporation, 
supra. 

Failure to pay taxes 

Where corporation acting as a re¬ 
organization committee failed to pay 
taxes when due, notwithstanding pos- j 
session of funds with which to do j 
so, corporation and director were i 
also liable for penal interest.—Mann! 
v. Commonwealth Bond Corporation, 
supra. 

Secret profits to directors 

Committee intrusted by decree in 
receivership proceeding with carry¬ 
ing out reorganization was guilty of 
breach of trust in allowing directors 
to make large secret profits in sell¬ 
ing of bonds.—Parker v. New Eng¬ 
land Oil Corporation, D.C.Mass., 8 
F.2d .392, motion denied, C.C.A., Hart 
V. Wiltsee, 16 F.2d 838, certiorari 
denied Wiltsee v. Hart, 48 S.Ct. 119, 
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275 U.S. 669, 72 L.Ed. 426; vacated 
on other grounds. C.C.A.. Hart v. 
Wiltsee, 19 F.2d 903, certiorari de¬ 
nied Wiltsee v. Hart, 48 S.Ct 119. 

276 U.S. 559, 72 L.Ed. 426. 

Extent of UabiUty 

Where corporation misapplied trust 
funds while acting as a reorganiza¬ 
tion committee, corporation and di¬ 
rector were also liable for compound 
interest with semiannual rests.— 
Mann v. Commonwealth Bond Corpo¬ 
ration. D.C.N.y.. 27 F.Supp. 315. 
Decree anthorlilng reorganisation no 
defense 

Decree in receivership proceeding 
authorizing committee to carry out 
plan of reorganization obtained by 
fraud and disregarded by committee 
is no defense to proceedings for 
breach of trust.—Parker v. New Eng¬ 
land Oil Corporation, D.C.Mass., 13 
F.2d 168, motion denied, C.C.A.. Hart 
v, Wiltsee, 16 F.2d 838, certiorari 
denied Wiltsee v. Hart. 48 S.Ct. 119. 

275 U.S. 559, 72 L.Ed. 426; vacated 
on other grounds. C.C.A., Hart v. 
Wiltsee, 19 F.2d 903, certiorari de¬ 
nied Wiltsee v. Hart. 48 S.Ct. 119, 

276 U.S. 669, 72 L.Ed. 426. 

97. N.Y.—Industrial & General 
Trust V. Tod, 63 N.E. 285, 170 N. 
Y. 233. 

98L N.Y.—Industrial A General 
Trust v. Tod, supra. 

99. U.S.—Hart v. Wiltsee, C.C.A. 

Mass., 19 F.2d 903. certiorari de¬ 
nied Wiltsee V. Hart, 48 S.Ct. 119. 
275 U.S. 669, 72 L.Ed. 426; vacat¬ 
ing, D.C., Parker v New England 
Oil Corporation, 4 K.2d 392. 8 F.2d 
392. and 13 P.2d 168, motion denied 
Hart V. Wiltsee. C.C.A., 16 P.2d 
838. certiorari denied Wiltsee v. 
Hart. 48 S.Ct. 119, 275 U.S. 669, 72 
L.Ed. 426. 

Mass.—Hannlgan v. Old Colony Trust 
Co., 116 N.E. 661, 227 Mass. 370. 
iratnre of acUoa 

Proceeding to recover damages oc¬ 
casioned receivership estate through 
alleged fraud of noteholders’ com¬ 
mittee, in order to confer Jurisdic¬ 
tion on court, should have been a 
plenary one at law or in equity, 
since it was not to recover property 
belonging to receivership estate in 
possession of committee, but was for 
a tort to recover damages occasioned 
estate by alleged fraud, in which 
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maladministration.^ Where the committee acts in 
good faith it will not be held liable for its mis- 
takes.2 Negligence or misfeasance on the part of 
the committee does not give to the new corporation 
any right of action against such committee.^ 

The creditor of an embarrassed corporation, who 
agrees to a plan of reorganization whereby bonds 
are to be issued in payment of its debts, cannot 
maintain an action against the committee of reor¬ 
ganization to recover the amount due in cash, under 
a disputed understanding, before the execution of 
the reorganization agreement that they were to be 
paid in cash.^ 


§ 1584. —— Reorganization within Corpora¬ 
tion 

Corporations may efTaet their own reorganization and 
thia without reincorporatlon, as by amendment to the 
corporate charter. Under statute a specified proportion 
of the stockholders may effect a reorganization. 

Corporations may, and sometimes do, effect their 
own reorganization,5 and this without being rein- 
corporated.^ This may properly be accomplished 
by an amendment to the corporate charter properly 
approved by the requisite vote of the stockholders.^ 
By statute an insolvent corporation may reorganize 


case, unless it is made to appear 
that remedy at law is inadequate, 
proceeding would be action at law. 
—Hart V. Wiltsoe, C.C.A.Mass, 19 
F.2d 903. 904. certiorari denied Wilt- 
see V. Hart, 48 S Ct. 119, 275 U.S. 
559, 72 L.Kd. 426, and vacating. D. 
C., Parker v. New England Oil Cor¬ 
poration, 4 F.2d 392, 8 F.2d 392 and 
13 F.2d 158. motion denied. C.C.A.. 
Hart V. Wiltsee. 16 F.2d 838, certi¬ 
orari* denied Wtltsce v. Hart, 48 S. 
Ct. 119, 276 U.S. 659, 72 L.Ed. 426. 

Zn whom right lies 

proceeding to recover damages oc¬ 
casioned receivership estate through 
alleged fraud of noteholders* com¬ 
mittee should be brought by receiv¬ 
er, in whom right existed, and not 
by creditor of corporation to whom 
right was never assigned.—Hart v. 
Wiltsee, supra. 

Knowledge of receiver immaterial 

Committee authorized by decree In 
receivership proceeding to carry out 
reorganization'plan is not exonerat¬ 
ed from responsibility to the court 
and beneficiaries by receiver’s knowl¬ 
edge of facts which might have led 
him to make Inquiry into the com¬ 
mittee's conduct.—Parker v. New 
England Oil Corporation, D.C.Mass.. 
13 F.2d 168, motion denied. C.C.A., 
Hart V. Wiltsee, 16 F.2d 838. certi¬ 
orari denied Wiltsee v. Hart, 48 S.Ct. 
119, 275 U.S. 669, 72 E.Ed. 426; va¬ 
cated on other grounds, C.C.A., Hart 
v. Wiltsee, 19 F.2d 903, certiorari de¬ 
nied Wiltsee V. Hart, 48 S.Ct. 110. 
276 U.S. 669, 72 L Ed. 436. 

Vacation of decree unnecessary 
If committee intrusted with carry¬ 
ing out reorganization plan was guil¬ 
ty of fraud damaging receivership 
estate, it is respon.^lble thereto 
whether dccrt*e authorizing reorgani¬ 
zation is vacated or not.—Parker v. 
New England Oil Corporation, supra. 

1. U.S.—I'arker v. New England 
Oil Corporation, supra. 

Vaying on nnenfococabla contract 
Contract for purchase of tankers, 
concealed from court by committee 
authorized by decree in receivership 
proceeding to carry out reorganiza¬ 


tion plan of oil company, held fraud-1 
ulent and unenforcealile rendering 
committee liable for payments there¬ 
on.—Parker v. New England Oil Cor¬ 
poration, supra. 

Members liable 

Although member of committee in¬ 
trusted by decree in receivership pro¬ 
ceedings with carrying out reorgani¬ 
zation first opposed plan of the oth¬ 
ers, he, by then assenting thereto. 
Joined in the maladministration and 
was liable with the rest.—Parker v 
New England Oil Corporation, D.C. 
Mass., 8 F.2d 392, motion denied, C. 
C.A., Hart v. Wiltsee, 16 F 2d 838. 
certiorari denied Wiltsee v. Hart, 48 
set. 119, 275 U.S. 669. 72 L..Ed. 426; 
vacated on other grounds, C.C.A., 
Hart V. Wiltsee, 19 F.2d 908, certi¬ 
orari denied Wiltsoe v. Hart, 48 S.Ct. 
119, 275 U.S. 669, 72 L Ed. 426. 

Bztent of liability 

Committee Intrusted In receiver¬ 
ship proceeding with carrying out re¬ 
organization plan is liable for malad¬ 
ministration to amount necessary to 
give all complaining creditors equiva¬ 
lence of rights under proper admin¬ 
istration, including expenses of liti¬ 
gation. Where evidence shows that 
oil corporation, at time committee 
was intrusted in receivership pro¬ 
ceeding with reorganization, was sol¬ 
vent, creditors are entitled to full re¬ 
covery for committee's maladminis¬ 
tration.—Parker v. New England bil 
Corporation, D.C.Mas8., 13 F.2d 158, 
motion denied, C.C.A., Hart v. Wilt- 
sce. 16 F.2d 838, certiorari demied 
Wiltsee v. Hart, 48 S Ct. 119, ;J76 U. 

S. 659, 73 Li.Ed. 426; vacated on 
other grounds. C.C.A., Hart v. Wilt- 
sec, 19 F.2d 903, certiorari denied 
Wiltsee v. Hart, 48 S.Ct. 119, 276 
U.S. 669, 72 L..Ed. 426. 

Absenoe of pezoonal profit Immate¬ 
rial 

Committee intrusted with carry¬ 
ing out reorganisation plan in re¬ 
ceivership proceeding held liable for 
maladministration, although not ap¬ 
propriating to themselves any laige 
part of maladministered trust es¬ 
tate.—Parker v. New England Oil 
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Corporation, supra. 

Tender of stook received by creditor 
unnecessary 

Tender of stock accepted by cred¬ 
itors in accordance with reorganiza¬ 
tion plan of committee authorized 
by decree in receivership proceed¬ 
ings is not condition precedent to 
recofifnitioii of rights against com¬ 
mittee for their maladministration 
of trust estate.—Parker v. New Eng¬ 
land Oil Corporation, supra. 

2. US —^Van Sicklen v. Bartol. C.C. 
Pa., 95 F. 793. 

Mass.—Hannigan v. Old Colony 
Trust Co., 116 N.B. 661, 227 Mass. 
370. 

3. Mass.—Dunning v. Bates, 71 N. 
E. 309, 186 Mass. 123, so holding In 
a case where the new corporation 
was held not to be a necessary par¬ 
ty to an action by the holders of 
bonds against the trustees for an 
accounting. 

See, however, a case disapproving 
Dunning v. Bates, supra, and hold¬ 
ing that the trustees of the new cor¬ 
poration appointed under Bankrupt¬ 
cy Act S 77B could maintain an ac¬ 
tion against the reorganization com¬ 
mittee of the old corporation for its 
negligence in so overloading the 
new corporation with fixed charges 
that default and loss of its property 
was inevitable.—Mann v. Common¬ 
wealth Bond Corporation, D.C.N.Y., 
27 F.Supp. 316. 

4. N.Y.—Glens Falls Paper Mill Co. 
V. Trask, 68. N.E. 1087, 164 N.Y. 
604. 

5. U.S.—Tokam v. Providence Bllt- 
more Hotel Co., D.C.R.I., 34 F.2d 
583. 

6. Ill.—Hladovec v. Paul, 78 N.E. 
619, 222 111. 254. 

La.—Southworth v. Louisiana Levee 
Co., Mann.Unrep.Ca8. 166. 

7. N.Y.—-In re Kinney. 18 N.E 2d 
645, 279 N.Y. 423, reversing 4 N.Y. 
S.2d 377, 264 App.Div. 660. 

Wis.^-^ohnson v. Bradley Knitting 
Co., 280 N.W. 688, 228 Wis. 666, 
117 A.L.R. 1276. 
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under an agreement between the stockholders and 
creditors which has the approval of a court of eq¬ 
uity;® and the corporation may employ agents to 
procure such agreement.® 

In the absence of statute it seems that a corpo¬ 
ration may be reorganized under an agreement be¬ 
tween all of the stockholders,as where by such 
agreement all of the stock is surrendered or can¬ 
celed and new stock is issued to the former holders 
in amounts fixed by the agreement it is only on 
consent and agreement of all tfie stockholders that 
such a voluntary reorganization can be accomplish- 
ed.i2 Under a statute permitting a sale of all the 
corporate assets and franchises to be sold on the 


vote of a specified proportion of the stockholders, 
a plan of reorganization otherwise fair» approved 
by such proportion and open to all stockholders to 
participate, is proper and docs not constitute a 
fraud on the corporation or the minority stockhold- 
ers.i® 

There may also be a reorganization by an agree¬ 
ment between the bondholders and stockholders.^^ 
A corporation adopting and carrying out such a re¬ 
organization agreement is a party thereto and enti¬ 
tled to the benefits thereof.^® 

The assumption of the corporate indebtedness and 
the issuance of stock in the new corporation is a 


to minority otoeklioldor 
A minority stockholder, suingr to 
restrain corporation and its offleers 
from carrylnjT out reorganization 
plan through amendments of its ar¬ 
ticles of incorporation was entitled to 
money judgment for amount of pre¬ 
ferred stock dividends, which board 
of directors was directed to declare, 
on his shares of such stock, although 
not to equitable relief prayed where 
statute permits amendment of char¬ 
ter.—Johnson v. Bradley Knitting 
Co., supra. 

JftsoapltaUzatioa 

An optional plan of recapitaliza¬ 
tion of a corporation, providing that 
preferred stockholders might retain 
their stock or exchange it for new 
prior preferred slock by waiving 
their right to accumulated and un¬ 
paid dividends, would not be en¬ 
joined in minority stockholders’ ac¬ 
tion. where there was no fraud, and 
plan did not violate statutes or pro¬ 
visions of the articles of incorpora¬ 
tion.—Johnson v. Lamprecht, 16 N. 
K.2d 127. 133 Ohio St. 567. 

a Minn.—Willius v. Mann, 98 N.W. 

341, 867. 91 Minn. 494. 

S.J .—Park V. Grant Locomotive 
Works, 3 A. 162, 40 N.J.Eq. 114, af¬ 
firmed 19 A. 621. 45 N.J.Eq. 244. 
14a C.J. p 1045 note 52. 

Snffloiency of sgrsamsat 

Under the New Jersey statute an 
agreement which merely extends the 
time of payment of debts is not a 
.sufficient showing that they are *‘pro- 
vided for” where the corporation is 
hopelessly insolvent and no addi¬ 
tional capital has been procured.— 
Fleming v. Fleming Hotel Co., 61 A. 
739. 70 N J.Eq 509. 

9, N.J.—Linn v. Joseph Dixon Cru¬ 
cible Co., .35 A. 2. 59 N.J.Law 28. 

la Ariz.—Parish v. Gieneguita Cop¬ 
per Co.. 100 P. 781, 12 Arlz. 236. 

14a C.J. p 1045 note 54. 

11. U.S.—^Wadsworth v. Pressed 
Prism Plate Glass Co., W.Va., 239, 
F. 507, 152 C.C.A. 886. 

W.Va.—Roush v. Longdale Inde¬ 


pendent Tel. Co., 97 S.E. 435, 83 W. 
Va. 37. 

12. Idaho —^Whichor v. Delaware 
Mines Corporation, 15 P.2d 610. 52 
Idaho 304. 

13. U.S.—Hill V. St. Louis Coke & 
Iron Corporation, D.C Del., 9 P. 
Supp. 69, affirmed. C.C.A^ Ander¬ 
son V. St. Louis Coke & Iron Cor¬ 
poration, 79 F.2d 336, certiorari 
denied 56 S.Ct. 382. 296 U.S. 656, 
80 L.Kd. 467, rehearing denied 56 
S.Ct. 496. 296 U.S. 727, 80 L.Ed 
1010. 

Iowa.—Ontjes v. Bagley, 250 N.W. 
17, 217 Iowa 1200. 

Mass.—Abbot v. Waltham Watch Co., 
156 N.E. 897. 260 Mass. 81. 

Hood faith 

Judgment of directors and stock¬ 
holders, acting honestly and in good 
faith in reorganizing corporation, 
cannot be questioned by minority 
stockholders.—^Abbot v. Waltham 
Watch Co., supra. 

Validity of voto 

Fact that underwriting syndicate 
assisted stockholder to secure loan 
to obtain its stock to vote for reor¬ 
ganization held not to affect reorgan¬ 
ization plan.—Abbot v. Waltham 
Watch Co., supra. 

Absence of discrimination 
^(1) There was no discrimination 
on reorganization where all stock¬ 
holders might surrender stock and 
receive pro rata thereof in new 
stock.—Abbot V. Waltham Watch Co., 
supra. 

(2) As between subscribers for re¬ 
organized stock and nonsubscrlbera. 
there was no injustice, where addi¬ 
tional shares to subscribers were is¬ 
sued for Independent consideration. 
—^Abbot v. Waltham Watch Co., su¬ 
pra. 

Abssnoo of provision for appraisal 
immaterial 

Where the statute provides for an 
appraisal for the benefit of stock¬ 
holders voting against sale of cor¬ 
porate assets, what provision was 
made on reorganization for apprais-j 
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al of stock and payment to dissen¬ 
tient stockholder is immaterial, 
where no plaintiff voted against reor¬ 
ganization.—Abbot V. Waltham 
Watch Co., supra. 

Provision for nsw stock to nnder. 
writers not fraudulent 

Reorganization of corporation pro¬ 
viding for issuance of stock to un¬ 
derwriting syndicate, and giving 
stockholders right to subscribe, held 
not fraudulent —Abbot v. Waltham 
Watch Co., supra. 

ProvlBiona for minority held fair 
Record held to show that old cor¬ 
poration which, being in financial 
difficulties, sold its assets to new 
corporation under reorganization 
plan, received fair con.sideration, that 
transaction did not constitute fraud 
on minority stockholders, and that 
provision for payment of twenty d(4- 
lars per share to minority common 
stockholders for their sloc-k, whn-h 
was four times its par value, wr.s 
fair.—Hill v. St. Louis Coke & Iron 
Corporation, D C.Dcl., 9 F.Supp 69, 
affirmed, C.C A., Anderson v. St 
Louis Coke & Iron Corporation, 79 F 
2d 336, certiorari denied 56 S.Ct. 382, 
296 U.S. 656, 80 L.Ed. 467. rehearing 
denied 56 S.Ct 496. 297 U.S. 727. 80 
L.Ed. 1010. 

lA U.S.—^Northern Pac. R. Co. v 
Boyd. Wash., 33 S.Ct 554, 228 U.S. 
482. 57 L.Ed. 931. 

Mo.—Tillotson v. Independent Brew¬ 
eries Co.. 268 S.W. 425. 216 Mo.App. 
412. 

‘•Corporalions, Insolvent or finan¬ 
cially embarrassed, often find it nec¬ 
essary to scale their debts and read¬ 
just stock issues with an agreement 
to conduct the same business witl\ 
the same property under a reorgan¬ 
ization. This may be done in pursu¬ 
ance of a private contract between 
bondholders and stockholders ”— 
Northern Pac. R. Co. v. Boyd. Wash., 
33 8.Ct. 554, 228 U.S. 482, 67 L.Ed. 
931. 

15. Mo.—Tillotson v. Independent 
Breweries Co., 268 S.W. 425, 216 
Mo.App. 412. 
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proper consideration for the sale of the corporate 
assets pursuant to the reorganization plan.^^ 

A temporary injunction to prevent carrying out 
of a voluntary reorganization will be denied where 
the proposed plan may result in savings, and the 
outcome of the action is problematical.^7 

§ 1585. -Reorganization after Judicial 

Sale 

a. In general 

b. Receivership 

a. In General 

Reorganization la often effected by purchaaera at a 
foreeJoaure or other ludicial aale, atatutea aometimea 
making proviaion therefor. The court haa Juriadictlon 
over auch a reorganization and may approve or die- 
approve plana of reorganization aubmitted In the pro- 
ceedinga. Conflicting Intereata ahould be protected con- 
alatently with the law and equity in the caae. 

A common method of reorganization is one ef¬ 
fected by the purchasers at a judicial sale of the 
corporate franchises and assets. Such reorgani¬ 
zations are legally recognized,and arc sometimes 
provided for by statute. Some statutes permit the 
purchasers of the property and franchises of a 
corporation at a judicial or foreclosure sale to 
form a new corporation^J^ under the same or a dif¬ 
ferent name,20 and, as shown infra §§ 1591-1593, 
clothed with the same powers and rights, but free 
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from all its indebtedness except such as has a pri¬ 
ority over the obligation in enforcement of which 
the sale was had. Other statutes provide that the 
purchasers at a foreclosure sale of the property and 
franchises of a corporation shall become a corpora¬ 
tion by virtue of the purchase.2i 

A new corporation composed of purchasers at a 
foreclosure sale is an entirely distinct and independ¬ 
ent corporation. This is true both under statutes 
creating the purchasers a corporation or providing 
that the purchasers shall ipso facto become a cor¬ 
poration ,22 and also under statutes authorizing them 
to form a corporation,23 at least where no plan or 
agreement was entered into at, or previous to, the 
sale for, and in anticipation of, the readjustment 
of the respective interests therein of the creditors, 
mortgagees, stockholders, and others.24 Under 
some statutes, however, relating merely to reorgan¬ 
ization by the purchasers there is no creation of a 
new corporation but the continuation of a subsisting 
corporation. 26 

Not being in existence at the time, a new corpo¬ 
ration is obviously not a party to an agreement or 
a trust to obtain a foreclosure of a corporate mort¬ 
gage and to organize a new corporation to pur¬ 
chase the property.26 

The proceedings for reorganization under some 
of the statutes are put under the direction of the 
court .22 


16 . Ma«t8.—Abbot v. Waltham Watch 
Co.. 156 N.E. 897, 260 Maas. 81. 

17 . N.Y.- -Rabcnold v. Associated 
Gas & Electric Co.. 266 N.Y.S. 520. 
148 Mlsc. 507. 

IS. U.S.—Warner Bros. Pictures v 
Lawton-Byrne-Bruner Ins. Ajfenry, 
C C.A Mo.. 79 K2d 804. 

19 . Me.—In re Damarlscotta New 
Castle Water Co.. 136 A. 721, 126 
Me. 141. 

N.C.—I\)chahontas Fuel Co. v. Tar- 
boro Cotton Factory, 93 S E. 790. 
174 NC 245. 

14a C.J. p 1046 note 59. 

node of oomplotlon under early stat¬ 
ute 

Prior to the enactment of the l*ub- 
lic Service Company Law, Pa St.1920 
i 1K057 et seq, purchasers of the 
property of a corporation at Judicial 
sale completed the rc'oriranization of 
the corporation by flliriK certiticates 
with the secretary of the common¬ 
wealth. In accordance with the re¬ 
quirements of Act April 8, 1861, P. 
L. 2G0, and its supplements and 
amendments, Pa.St.l920 f§ 18569, 
18570. such certificate evidencing the 
existence of the new corporation.— 
Wallace v. I*ublic Service Commis¬ 
sion, 80 Pa.Super. 60. 


ao. N.C.—Wood V. Staton, 93 S.E. 

790. 794, 174 N.C. 245. 

Tex.—Acres v. Moyne, 69 Tex. 623. 

21. Md.—Holland v. Lee, 18 A. 661, 
71 Md. 338. 

14a C.J. p 1046 note 64. 

22. Ill.—Moreran County v. Thomas, 
76 111. 120. 

Ohio.—Atkinson v. Marietta & Cin¬ 
cinnati R. Co., 15 Ohio St. 21. 

Coustltutloual provisions prohibiting’ 
incorporation by special act 

(1) A special statute which at¬ 
tempts to transfer the corporate ex¬ 
istence of the corporation whose 
property was sold under mortgape 
foreclosure to the purchas«*r at the 
foreclosure sale is in conflict with 
a constitutional provision prohibit¬ 
ing the formation of corporations by 
special act.—Alklnson v. Marietta, 
etc, R. Co.. 15 Ohio St. 21. 

(2) But where the state acquired 
corporate franchises through fore¬ 
closure it was held that the effect of 
a statute transferring the fianchises 
to certain persons and their succes¬ 
sors, and declaring that such per¬ 
sons shall be known by a certain 
name by which they may sue and be 
sued, and exercise all such fran¬ 

1333 


chises, does not create a new corpo¬ 
ration by special act in violation of 
such a constitutional provision.— 
First Dlv. St. Paul, etc., R. Co. v. 
Parcher, 14 Minn. 297. 

23 . N.Y.—People v. Cook. 18 N.E. 
113, 110 N.Y 443. arnrmed 13 S. 
Ct. 645, 148 U.S. 397. 37 L.Ed. 498. 

24 . N.Y.—People v. Public Service 
Commn. Second Dist., 104 N.E. 952, 
210 N.Y. 456, modifying 143 N.Y.S 
148, 158 App Div 251, and rehear¬ 
ing denied 105 N.E. 1096, 211 N.Y. 
53J. 

25. L.a.--Vicksburg. S. & P. R. Co. 
V. Elmore, 15 So. 701. 46 La.Ann. 
1237. 

See also a caae decided before the 
passage of the statute holding that 
the purchasers did not become a cor¬ 
poration and consequently did not 
acquire the immunity of stockhold¬ 
ers from liability beyond the amount 
of the stock held by each.—Chaffee 
V. Ludcling. 27 La.Ann. 607. 

26 . Mass.—Dunning v. Bales, 71 N. 
E. 309, 186 Mass. 123. 

27 . Me.—In re Dnmariseotta-New- 
castle Water Co., 136 A. 721, 126 
Me. 141. 
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The trial court in a foreclosure suit has power 
to consider and approve an adequate and proper re¬ 
organization plan,2S and this even after a decree 
of foreclosure has been entered.29 The court 
should protect the conflicting interests as nearly as 


may be consistent with law and equity,and act 
on adequate information,*^ it being necessary that 
the reorganization be fair and equitable as to all 
interested parties,** including those not desiring to 


Power of pnliUo ntllltloo oommleeloa 

Public utilities commission has no 
control over sale of property and 
franchises by receiver and transfer 
to or oriranisation of new corpora¬ 
tion. The transfer by purchaser at 
a receiver’s sale to a corporation 
formed under the statutory power to 
rcorg^anize is not a ’’purchase .or ac¬ 
quisition” within the meaning of an¬ 
other statute, nor is it one of the 
’'purposes authorized by law” for 
which capital stock may be issued 
and over which the public utilities 
commission hns Jurisdiction. Hence 
the public utilities commission does 
not have Jurisdiction over issuance 
of capital stock by the reoiganized 
corporation as payment for transfer. 
—In re Damariscotta-Neweastle Wa¬ 
ter Co., supra. 

98 . 111.—Straus v. Anderson, 9 N.E. 

2d 205, 366 Ill. 426, modifying 283 

Ill.App. 342. 

Vo direct power 

Appellate division has no direct 
power to approve or disapprove re¬ 
organization of mortgagor corpora¬ 
tion in foreclosure proceedings, but 
may, in exercise of equity Jurisdic¬ 
tion, see that no injustice is done to 
suitors or interested persons repre¬ 
sented by party before court.—Clin¬ 
ton Trust Co. V. 142-144 Joralemon 
St. Corporation, 263 N.Y.S. 359, 237 
App.Div. 789, reargument denied 263 
N.Y.S. 866, 238 App.Div. 858. 

Xstsat of powers 

An equity court has full power to 
supervise plan of reorganization and 
to do whatever, in exercise of rea¬ 
sonable discretion, may be neces¬ 
sary in Us Judgment in order that 
reorganization plan may be fair to 
all parties in interest.—Kilpatrick v. 
Anthony, 14 N.E.2d 973, 295 Ill.App. 
467. 

Vlme for suporvisioa 

The proper time to ask court’s su¬ 
pervision of a reorganization plan is 
after sale and at time court is asked 
to approve such master’s sale.—Kil¬ 
patrick V. Anthony, supra. 

Boorganlaatioa gormaiia td foroelo- 
snro 

In proceeding to foreclose trust 
deed. Intervening petition of bond¬ 
holders* committee presenting plan 
for reorganization held germane to 
foreclosure suit and within Jurisdic¬ 
tion of equity court.—First Nat. Bank 
v. Bryn Mawr Beach Bldg. Corpora¬ 
tion. 6 N.E.2d 664, 366 111. 409, 109 
A.Li.R. 1128, affirming 283 llhApp. 
267. 


Plan of minority oommlttoe may be 
ooasldercd 

That bondholders' committee pre¬ 
senting reorganization plan in pro¬ 
ceeding to foreclose trust deed was 
not appointed by majority of bond¬ 
holders held not of importance in 
determining fairness of plan, where 
plan was open to all bondholders and 
acts of committee were subject to 
review by court.—First Nat. Hank v. 
Bryn Mawr Beach Bldg. Corporation. 
6 N.E.2d 654, 365 Ill. 409, 109 A.L.R. 
1123. affirming 283 Ill.App. 26/. 

99. Ill.—First Nat. Bank v. Bryn 
Mawr Beach Bldg. Corporation, su¬ 
pra. 

Inherent equity power as basis 

Ill.—First Nat. Bank v. Bryn Mawr 
Beach Bldg. Corporation, 283 111. 
App. 267. affirmed 6 N.E.2d 654, 
365 Ill. 409, 109 A.L..R. 1123. 

Xetentloa of juxisdiotloa after fore- 
closure 

That term at which foreclosure de¬ 
cree was rendered had passed did 
not preclude court from taking Ju¬ 
risdiction of intervening petition of 
bondholders' committee presenting 
reorganization plan, especially where 
chancellor had reserved Jurisdiction 
for purpose of entering such further 
order, not inconsistent with decree, 
as was necessary or proper.—First 
Nat. Bank v. Bryn Mawr Beach Bldg. 
Corporation, 6 N.E.2d 654, 365 Ill. 
409, 109 A.L..R 1128, affirming 283 Ill. 
App. 267. 

90c Ill.—Straus v. Anderson, 9 N.E. 
^d 205. 366 111. 426, modifying 283 
Ill.App. 342. 

Plan rsjsotsd In visw of bsttsr pro- 
posal 

I’lan of bondholders' committee for 
reorganization, involving necessity 
for substantial new loan on mort¬ 
gaged building which was producing 
reduced income with taxes substan¬ 
tially ^n arrears, held, under evi¬ 
dence, not to merit court's approval 
or to warrant entry of foreclosure 
Judgment, in view of plan proposed 
by owner of equity.—Clinton Trust 
Co. V. 142-144 Joralemon St.. 269 N. 
Y.S. 437, 150 Misc. 418. 

31. Ill.—Chicago Title & Trust Co. 

V. Wortell, App., 17 N.E.2d 616. 
Zatarvnitioii by boadholdara 

Special term may permit holders 
of corporation bonds, secured by 
trust mortgage, to Intervene in fore¬ 
closure proceeding, Involving plan 
to reorganise corporation, and take 
evidence.—Clinton Trust Go. v. 142- 
144 Joralemon St. Corporation, 263 
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N.Y.S. 359, 237 App.Div. 789, reargu¬ 
ment denied 263 N.Y.S. 866, 238 App. 
Div. 858. 

Bepreseatatioa of Intsrestad persons 

Equity court had Jurisdiction to 
approve reorganization plan present¬ 
ed by bondholders' committee in 
foreclosure proceeding althcugh all 
bondholders were not personally be¬ 
fore court, where, under trust deed, 
trustee which was before court rep¬ 
resented all bondholders and certain 
persons representing depositing bond¬ 
holders, and others representing non¬ 
depositing bondholders were made 
parties as representatives of a class 
and all bondholders received notice. 
—First Nat. Bank v. Bryn Mawr 
Beach Bldg. Corporation, 6 N.E.2d 
654. 365 Ill. 409, 309 A.L.R. 1123, af¬ 
firming 283 Ill.App. 267. 

ABsistaaos of Responsible men prop¬ 
er 

Practice of securing assistance of 
highly responsible men to serve as 
members of bondholders' committee, 
although such men are not bond¬ 
holders is propter, as regards accept¬ 
ability of reorganization plan pre¬ 
sented in proceeding to foreclose 
trust deed by bondholders’ commit¬ 
tee only one of whose members was 
a bondholder.—First Nat. Bank v. 
Bryn Mawr Boach Bldg. Corporation, 
supra. 

Xeorgaaliations properly approved 

Evidence, in action to foreclose 
trust deed securing payment of bonds 
on building containing sixteen un- 
I furnished apartments, Justified de¬ 
crees approving plan of reorganiza¬ 
tion proposed by bondholders' com¬ 
mittee and approving report of sale 
and distribution, as against conten¬ 
tion holder of small amount of bonds 
that decrees were not based on ade¬ 
quate information and were not the 
result of independent Judgment.— 
Chicago Title & Trust Co. v. Wortell, 
IlUApp.. 17 N.E.2d 616. 

33 , IJ.S.—Temmcr v. Denver Tram¬ 
way Co., C.C.A.C 0 I 0 .. 18 F.2d 226. 
Ill.—Kilpatrick v. Anthony, 14 N.E. 

2d 973, 295 lll.App. 457. 

N.Y.—Clinton Trust Co. v. 142-144 
Joralemon St. Corporation, 263 N. 
Y.S. 369, 287 App.Div. 789, reargu¬ 
ment denied 263 N.Y.S. 366, 238 
App.Div. 868. 

Beorgaaiiatioat held fair aad oquita. 
bla 

(1) A reorganization plan present¬ 
ed in connection with confirmation of 
foreclosure sale to nominee of bond¬ 
holders' committee, based on full in¬ 
formation concerning the plan, bond 
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enter into the plan.*8 The minority should not be 
permitted to assume a position whereby the nui¬ 
sance value of their claims may be used to oppress 
the majority,nor should the majority be permit¬ 
ted to use their power and position to render the 
minority impotent.^B 

It is only where reorganization works a fraud on 
creditors of the old corporation that a court will set 
the reorganization agreement aside,^6 or impress a 
trust on the old corporation’s assets conveyed to the 
reorganized corporation.^^ 


b. Beoeiveniliip 

Reorganization of a corporation la often effeeted 
through the medium of a reeefverahip which ends in a 
sale of the corporate assets to a new corporation pur¬ 
suant to a plan or agreement approved by the court. 
Such a reorganization must be free from fraud and be 
fair and Just to all the conflicting Interests. 

Reorganization of a corporation is often effected 
during, or through the medium of, a receivership 
which ends in a sale of the assets of the old corpo¬ 
ration to the new company pursuant to a plan of re¬ 
organization approved by the court.38 Such a re¬ 


issue, and history of foreclosure, 
which gave to owne-s of equity of 
redemption stock representing an in¬ 
terest in the reorganized company 
and lease upon the premises, author¬ 
ized partic'pation by Junior interests, 
and provided for payment of fees 
and expenses to the committee and 
others, was properly approved as fair 
and equitable.—Chicago Title & Trust 
Co. V. Eisenberg, llLApp., 20 N.E.2d 
326, first case. 

(2) In proceeding to foreclose 
trust deed covering large apartment 
hotel. €*vidence held to sustain chan¬ 
cellor’s finding that reorganization 
plan providing for prompt acquisi¬ 
tion of title to realty by purchase at 
foreclosure sale to be placed in liqui¬ 
dating trustee under agreement 
whereby proceeds from sale of prop¬ 
erty were payable to participating 
bondholders until they received full 
amount of bonds originally held by 
them, plus interest at five per cent 
from date of default on original 
bond, and whereby nonparticipating 
bondholders were to be paid their 
share of purchase price in cash, was 
fair.—^First Nat. Bank v. Bryn Mawr 
Beach Bldg. Corporation, 6 N.E.2d 
664. 366 111. 409, 109 A.L.R. 1123, af¬ 
firming 283 IlI.App. 267. 

(.1) The approval of first two 
paragraphs of reorganization plan 
stating that rep csentative of bond¬ 
holders' committee intended going 
before master at time of sale and bid 
the lowest price, although unneces¬ 
sary, w'as not harmful to objecting 
bondholder.—Kilpatrick v. Anthony, 
14 N.E.2d 973. 296 lll.App. 467. 

Provlaioaz for oreOltorz 

Provisions in reorganization plan, 
giving unsecured creditors pieferred 
stock, held not inequitablt' or unfair 
in view of provisions made for stock¬ 
holders and bondholders.—Temmer 
V. Denver Tramway Co., C.C.A.C^olo., 
18 F.2d 226. 

33. Ill.—First Nat. Bank v. Bryn 
Mawr Beach Bldg. Corporation, 6 
N.E.2d 664. 866 Ill. 409, 109 A.L.R. 
1123, affirming 283 lll.App. 267— 
Kilpatrick v. Anthony, 14 N.E.2d 
973. 296 I11.APP. 467. 


Plan not unfair to minority 

In proceeding to foreclose trust 
deed securing bonds aggregating six 
million dollars and covering large 
apartment hotel from which average 
net annual earnings for three years 
during operation by trustee was one 
hundred forty five thousand nine 
hundred seventy five dollars, chan¬ 
cellor did not abuse discretion in ap¬ 
proving sale to bondholders* commit¬ 
tee for one million forty thousand 
two hundred twenty five dollars as 
part of reorganization plan, where 
evidence did not show that resale 
would bring sufficiently larger 
amount to net substantial larger 
sum to nondepositing bondholders.— 
First Nat. Bank v. Bryn Mawr Beach 
Bldg. Corporation, 6 N.B.2d 664, 365 
Ill. 409, 109 AX.R. 1123, affirming 
283 IlLApp. 267. 

Pailura of tzusteo to bid 

Where trust deed provided that 
the trustee or holders of any bonds 
may on its or their own behalf bid 
for and purchase mortgaged property 
sold pursuant to Judicial proceeding, 
and probability of bondholders even¬ 
tually securing more than could be 
obtained under reorganization plan 
of bondholders* committee was but 
faint, chancellor did not err in re¬ 
fusing to require trustee to bid in 
property for all bondholders at fore¬ 
closure sale and trustee was not 
guilty of negligence or of neglect of 
duty in failing to bid.—First Nat. 
Bank V. Bryn Mawr Beach Bldg. 
Corporation, supra. 

34b Ill.—Straus v. Anderson, 9 N.E. 

2d 205. 366 Ill. 426. modifying 283 

lll.App. 342—Kilpatrick v. An¬ 
thony, 14 N.E.2d 973, 295 lll.App. 

457. 

Temporary Injnaotion rofnsed * 

Minority bondholders holding but 
a small number of corporation's bonds 
held not entitled to temporary in¬ 
junction to restrain consummation 
of proposed plan of reorganization, 
where holders of ninety six per cent 
of bonds approved plan and court 
had fixed upset price for protection 
of nonassenting bondholders.—Rice 
V. Pounds. 274 N.Y.S. 637, 163 Misc. 
226. 

35. Ill.—Straus v. Anderson, 9 N.E. 
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2d 205. 366 Ill. 426, modifying 283 
lll.App. 342. 

38. Mo.—Blackwell-Wielandy Co. v. 
Missouri Military Academy, App., 
104 S.W.2d 702. 

37. Mo.—Blackwell-Wielandy Co. v. 
Mi.ssouri Military Academy, su¬ 
pra. 

33. Sqnity reoaivershlp snparlor 

Equity receivership for conserva¬ 
tion of assets and reorganization of 
corporation held proper as permit¬ 
ting more efficacious and easy ac- 
complishmont of such purposes than 
bankruptcy or other procecd.ngs.— 
Lincoln Printing Co. v. Middle West 
Utilities Co., C.C.A.I11., 74 P.2d 779. 
affirming, D C., 6 F.Supp. 663, certi¬ 
orari denied Poliak v. McCulloch, 66 
S.Ct. 659, 295 U.S. 746, 79 L.Ed. 1691. 
meorganlsatloA not feasTbU 
Where state securities commission 
entered order authorising issuance of 
three hundred thousand dollars in 
bonds out of entire bond issue of 
nine hundred thousand dollars, if six 
hundred thousand dollars should be 
deposited in escrow to acquire prior 
bonds, but revoked its authorization 
because the six hundred thousand 
dollars was not deposited, and trus- 
* tee brought foreclosure suit, court 
properly refused to require trustee 
to certify one hundred thousand dol¬ 
lars in bonds in addition to the two 
hundred thousand dollars already 
certified for purpose of effecting 
financial reorganization of mortga¬ 
gor, where mortgagor's corporate ex¬ 
istence had expired and reorganiza¬ 
tion did not seem feasible.—Michi¬ 
gan Trust Co. v. Land Owners Ass'n, 
284 N.W. 894. 288 Mich. 323. 

Former practioe 

"Until the last, twenty years, the 
courts, in no uncertain terms, ex¬ 
pressed the view that they had no 
concern with tho business of reor¬ 
ganization. Its sole function was. 
through receivership and injunction, 
to hold the assets in status quo pend¬ 
ing either their sale or liquidation 
as the interested parties might deter¬ 
mine."—Bethlehem Steel Co. v. In¬ 
ternational Combustion Engineering 
Corporation, C.C.A.N.Y., 66 F.2d 409. 
412. 
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organization is legally recognized and authorized, 
sometimes by statute,^® is favored by the courts^i 
as a method of minimizing losses,^^ and comports 
with public policy.^ 3 

In an equity receivership the court has jurisdic¬ 
tion to examine and pass upon the fairness of a 
reorganization plan^^ and to refuse approval of a 
sale if the plan is not approved.^® Such participa¬ 
tion in a reorganization by a court of equity has 
been said to be only a phase of the disposition of 


assets brought before it for administration.^^ It 
has been held, however, that to justify the appoint¬ 
ment of a receiver and the ordering of a sale of 
the corporate assets as steps in a plan of reorgani¬ 
zation, there must be equities in the case showing 
the right thereto in favor of those seeking the ap¬ 
pointment of the receiver,^ the court not being re¬ 
quired to give its aid in effectuating a plan of re¬ 
organization merely because a majority of the cred¬ 
itors assent thereto.^* Hence a receivership and an 


39. U.S.—^Warner Bros. Pictures v. 
Lawton-Byrne-Bruner Ins. Agency 
Co., C.C.A.MO.. 79 P.2d 804. 

Ky.—^National Surety Corporation v. 
Nantz, 90 S.W.2d 385, 262 Ky. 413 
—Jennings v. Fidelity & Columbia 
Trust Co., 41 S.W.2d 587. 240 Ky. 
24. 

N.Y.—In re Lawyers Mortg. Co., 9 N. 

T.S.2d 127, 169 Misc. 802. 

4a Ky.—Baumllsberger v. Dorman, 
81 S.W.2d 876, 259 Ky. 37—Dorman 
V. Jones, 77 S.W.2d 429, 257 Ky. 4. 
Xdqnldatioa does aot aeoessarlly 
follow appointment of receiver be¬ 
cause corporation is being conducted 
prejudicially to interests of creditors, 
but reorganization may be effected 
under statute authorizing appoint¬ 
ment.—Garr v. Kelly-Springfleld Tire 
Co., 176 A. 85, 117 N.J.Eq. 362. 
Ziilieral oonstraetioa 

Laws authorizing liquidation of 
extensive business interests will be 
liberally construed to give effect to 
methods of settlement resulting in 
greatest benefit to creditors and oth¬ 
er interested parties, even though 
usual remedies may be superseded or 
enforcement of rights postponed.— 
National Surety Corporation v. 
Nantz, 90 S.W.2d 385, 262 Ky. 413. 

41 . Ky.—^National Surety Corpora¬ 
tion v. Nantz. 90 S.VV.2d 385. 262 
Ky. 413—Baumllsberger v. Dor¬ 
man. 81 S.W.2d 876, 259 Ky. 37— 
Dorman v. Junes. 77 S.W.2d 429. 
257 Ky. 4—Jennings v. Fidelity & 
Columbia Trust Co., 41 S.W.2d 537, 
240 Ky. 24. 

"The compelling motive in an eq¬ 
uity receivership is to save the busi¬ 
ness. Where a corporation is faced 
with financial difnculties, which seem 
but temporary, and require careful 
handling with promise of success in 
reorganization, it has long been the 
practice of a court of equity to lend 
a helping hand, having in mind that 
at the end of the receivership there 
shall be a reconstructed and saved 
business."—Coriell v. Morris White, 
Inc., C.C.A.N.Y.. 54 F.2d 255, certi¬ 
orari denied National Surety Co. v. 
Coriell. 52 S.Ct. 578. 286 U.S. 553, 76 
L.Ed. 1288, and certiorari granted 62 
S.Ct. 478. 286 U.S. 537. 76 L.Ed. 1276, 
reversed on other grounds 53 S.Ct. 
678, 289 U.S. 426. 77 L.Ed. 1300. 88 
A.L.R. 1231. 


42 . U.S.—Habirshaw Electric Cable 
Co. V. Habirshaw Electric Cable 
Co., C.C.A.N.Y.. 296 P. 876, 43 A.L. 

H. 1035, certiorari denied Whitman 
V. Bondholders Committee of Dec 

I, 1921, 44 S.Ct. 633, 265 US. 687, 
68 L.Ed. 1193. 

43. Ky.—National Surety Corpora¬ 
tion v. Nantz. 90 S.W.2d 386, 262 
Ky. 413—Baumllsberger v. Dor¬ 
man, 81 S.W.2d 876, 259 Ky. 37— 
Dorman v. Jones. 77 S.W.2d 429, 
267 Ky. 4—Jennings v. Fidelity & 
Columbia Trust Co.. 41 S.W.2d 637, 
240 Ky. 24. 

44. U.S.—Bethlehem Steel Co. v. In¬ 
ternational Combustion Engineer¬ 
ing Corporation, C.C.A.N Y., 66 P. 
2d 409. 

Hatters approvsd 

Typewritten documents, annexed to 
petition of intervening noteholders’ 
committee in receivership proceeding 
for approval of their plan of reor¬ 
ganization. and referred to by peti¬ 
tion simply as "contracts . . . for 
carrying out the plan." even if show¬ 
ing to one understanding them that 
the committee was in form contract¬ 
ing with two of its members and a 
third person for marketing new bond 
issue on terms permitting them a 
contingent profit, not having been 
brought to the court’s attention, | 
were not approved as part of the | 
plan; it being for the pleadings of 
Its fiduciaries fully to inform, and 
not for the court to hunt for con¬ 
cealed fraud therein.—Parker v. New 
England Oil Corporation, D.C.Masa., 

8 F.2d 392, motion denied, C.C.A., 
Hart V. Wlltsce, 16 F.2d 838, certi¬ 
orari denied Wiltsee v. Hart, 48 S.Ct. 
119, 276 U.S. 659, 72 L.Ed. 426; va¬ 
cated on other grounds Hart v. Wilt¬ 
see, C.C.A., 19 P.2d 903, certiorari 
denied, Wiltsee v. Hart. 48 S.Ct. 119, 
275 U.S. 569, 72 L.Ed. 426. 

46. U.S.—Bethlehem Steel Co. v. In¬ 
ternational Combustion Engineer¬ 
ing Corporation. C.C.A.N.Y.. 66 P. 
2d 409. 

4a UvS.—Harding v. American Su¬ 
matra Tobacco Co.. D.C.Ga., 14 P. 
2d 168. 

"There Is no Jurisdiction to reor¬ 
ganize a corporation peculiar to the 
equity court of its domicile and in¬ 
dependent of , possession of its as¬ 
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sets."—Harding v. American Suma¬ 
tra Tobacco Co., supra. 

"After the appointment of a re¬ 
ceiver in an equity action or proceed¬ 
ing the assets of the corporation 
would be in custodia legis. and. if 
the plan of reorganization approved 
by the court called for the sale of 
some or all of the corporate assets, 
the decree would direct the receiver 
to make the sale in furtherance and 
effectuation of the plan."—In re 
Lawyers Mortg. Co., 9 N.Y.S.2d 127, 
150, 169 Misc. 802. 

Ancillary reoeiTership 

Court of an ancillary receivership 
for a corporation, although in the 
district of its domicile, which has 
no assets in the possession of its re¬ 
ceiver has no power or duty to order 
its receiver to join in a sale under 
a plan of reorganization approved by 
the court of the primary receiver¬ 
ship but In which the ancillary court 
had no part, such court having no 
function in the disposition of assents 
to be administered elsewhere—Har¬ 
ding v. American Sumatra Tobacco 
Co., D.C.Ga., 14 F.2d 168. 

47 . U.S.—First Nat. Bank y. Pler- 
shem. Pa., 54 S.Ct. 298, 290 U S. 
504, 78 LEd. 465, 90 A.L.H 391, 
modifying in part and reversing in 
part, CC.A., Flershem v. National 
Radiator Corporation, 64 F.2d 847. 
certiorari granted First Nat. Bink 
V. Flershem. 63 S.Ct. 795. 289 U.S. 
722, 77 L.Ed. 1473 and Clapier v. 
Flershem, 53 S.Ct. 796, 289 U.S. 
722, 77 L.Kd. 1473. 

N.Y,—^I'eople by Van Schaick v. New 
York Title & Mortgage Co., 270 N. 
Y.S. 450, 150 Misc. 467, reversed on 
other grounds 191 N.E. 522. 264 N. 
Y. 475, appeal dismissed Abrams v. 
Van Schaick, 55 S.Ct. 135, 293 U.S. 
188, 79 L.Ed. 278. 

Appoiaimsat of roooiTor dlsorotioa- 
ary 

Appointment of receiver for corpo¬ 
ration in reorganization proceedings 
is not matter of absolute legal right, 
but is discretionary with court.-r 
Moore v. Splitdorf Electrical Cu., 168 
A. 741, 114 N.J.Eq. 358. 

4a U.S.—First Nat. Bank v. Fler¬ 
shem, Pa., 64 S.Ct. 298, 290 U.S. 
504. 78 L.Ed. 465, 90 A.L.R. 39U 
modifying in part and reversing in 
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order of sale of a corporation’s assets as part of a 
reorganization plan at a time when the corporation 
was solvent and was in financial position to pay its 
current debts is fraudulent as to objecting credi¬ 
tors,^® and does not operate to cut off the rights of 


such creditors.®® 

The plan of reorganization and objections thereto 
must be considered in an orderly way,®^ and the 
decree of the court based on adequate data.®® A 


part. C.C.A.. Flershem v. National 
Radiator Corporation. 64 F.2d 847. 
certiorari granted First Nat. Bank 
V. Flershem, 53 S.Ct. 796. 289 U. 
8. 722. 77 L.Ed. 1473 and Clapier 
V. Flershem. 53 S.Ct. 795. 289 U. 
S. 722, 77 L.Ed. 1473. 

49. U.S.—First Nat. Bank v. Pler- 
shem, supra. 

SnhBsanent insolvenoj immatsxial 

That corporation became Insolvent 
subsequent to filing of bill by reor¬ 
ganization committee for receiver¬ 
ship. and before entry of order for 
sale of Its assets, held not to give 
Jurisdiction in equity, especially 
where supervening insolvency was 
precipitated by reorganization com¬ 
mittee’s requesting trustee to declare 
principal of debentures due. follow¬ 
ing default in interest payments.— 
First Nat. Bunk v. Flershem, supra. 

50. U.S.—First Nat. Bank v. Fler¬ 
shem. supra. 

■slf-senrlng admlsslong of eorpora- 
tioa immaterial 

Rights of nonassenting creditors 
cannot be impaired bv corporation’s 
admission of self-serving allegations 
in bill by reorganization committee 
for receivership and Judicial sale, 
where purpose of rcorg inization is 
fraudulent in law as to nonassenting 
creditors.—First Nat. Bank v. Fler¬ 
shem. supra, 
moeovery in fall 

Individual nonassenting debenture 
holders, given right under trust in¬ 
denture to collect interest and prin¬ 
cipal in action at law. could, with¬ 
out Judgments, obtain full payment, 
following sale of corporation's assets 
and reorganization, in fraud of their 
interest, where receivership prevent¬ 
ed their procuring lien. In such a 
case debenture holders who coop¬ 
erated with corporation’s reorganiza¬ 
tion committee under reorganization 
plan fraudulent as to nonassenting 
minority, could not complain of pay¬ 
ment in full of claims of nonassent- 
ing creditors after reorganization.— 
First Nat. Bank v. Flershem, supra. 

51. U.S.—National Surety Co. v. 
Coriell, N.Y., 53 S.Ct. 678, 289 U. 
S. 426, 77 L.Ed. 1300. 88 A.L.R. 
1231, reversing. C.C.A., Coriell v. 
Morris White Inc., 54 F.2d 256, cer¬ 
tiorari granted National Surety 
Co. V. Coriell. 52 S.Ct. 678. 286 U. 
S. 637, 76 L..Ed. 1276, certiorari 
denied 52 S.Ct. 678. 286 U.S. 553. 76 
L..Ed. 1288. 

ICattsni for oonsldaxation of oonrt 

"A trustworthy appraisal; an ac¬ 
count showing the result of recent 


operations of the business; an ac¬ 
curate determination of the number 
of creditors, the amounts of their re¬ 
spective claims, and the extent to 
which collateral given or payments 
made to them might be deemed pref¬ 
erences; these were facts which 
might have influenced the court in 
deciding whether the plan should be 
approved or should be approved only 
upon a public sale.”—^National Sure¬ 
ty Co. V. Coriell. supra. 

Voaadvorsarj prooosdlag 

(1) Order in nonadversary pro¬ 
ceeding directing acceptance by re¬ 
ceiver of corporate reorganization 
plan sponsored by creditor.^’ commit¬ 
tee with interests opposed to inter¬ 
ests of objectors held error where 
there was total absence of authentic 
information as to company’s condi¬ 
tion and order was based on ex parte 
assertions unsupported by proof.— 
National Surety Co. v. Coriell, supra 

(2) District court should have se¬ 
cured trustworthy information be¬ 
fore ordering acceptance by receiver 
of corporate reorganization plan, 
where proceeding was nonadversary, 
receiver did not recommend plan, 
secured creditors sponsoring plan 
wore suspected of having obtained 
preferences, and their interests were 
peculiarly opposed to interests of ob¬ 
jectors.—National Surety Co. v. Cori- 
cll, supra. 

Betsrminiag adsqnaey of pries 

(1) Nonassenting creditor object¬ 
ing to confirmation of Judicial sale 
of corporation’s assets to reorgani¬ 
zation committee need not produce 
evidence of value of corporation’s 
plants and equipment located in nu¬ 
merous states to establish inadequa¬ 
cy of sale price, where inadequacy 
of price appeared from undisputed 
facts.—First Nat. Bank v. Flershem, 
Pa., 54 S.Ct. 298, 290 U.S. 604, 78 L. 
Ed. 465, 90 A.L..R. 391, modifying in 
part and reversing in part, C C A.. 
Flershem v. National Radiator Cor¬ 
poration. 64 F.2d 847, certiorari 
granted First Nat. Bank v. ITlershem, 
53 S.Ct. 795, 289 U.S. 722, 77 L.Ed. 
1473 and Clapier v. Flershem, 53 S. 
Ct. 796. 289 U.S. 722, 77 L.Ed. 1473. 

(2) In appraising property of man¬ 
ufacturing corporation on reorgani¬ 
zation, after unsuccessful merger of 
independent concerns, consideration 
must bo given to possibility of sell¬ 
ing property in separate parcels.— 
First Nat. Bank v. Flershem, supra. 

FrovUion for dlMonters does Aot 
sure error 

District court order directing ac¬ 
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ceptance by receiver of corporate re¬ 
organization plan upon wholly inade¬ 
quate data held not cured by decla¬ 
ration of circuit court of appeals 
that nonassenting creditors were en¬ 
titled to aliquot share of what prop¬ 
erty would have brought at public 
sale if they could collect it.—Nation¬ 
al Surety Co. v. Coriell, N.Y.. 63 S.Ct 
678, 289 U.S. 426, 77 L Ed. 1300, 88 
A.L.R. 1231, reversing, C.C.A., Coriell 
V. Morris White, Inc., 54 F.2d 266, 
certiorari granted National Surety 
Co. V. Coriell, 52 S.Ct. 678, 286 U.S 
637, 76 L.Ed. 1276, certiorari denied 
52 S.Ct 578, 286 U.S. 553, 76 L.Ed. 
1288. 

Notioe to oredltors 

The court in receivership proceed¬ 
ings owes duty to give creditors no¬ 
tice of unjust and illegal treatment 
by committee for reorganization, and 
of their rights on account thereof.— 
Parker v. New England Oil Corpora¬ 
tion, D C Mass., 8 F 2d 392, motion 
denied, C.C.A., Hart v. Wiltsee. 16 F. 
2d 838, certiorari denied Wiltsee v. 
Hart, 48 S.Ct. 119, 275 US. 559, 72 
L Ed. 426. Vacated on other grounds 
Hart v. Wiltsee, 19 F.2d 903, certi¬ 
orari denied Wiltsee v. Hart, 48 S. 
Ct. 119, 275 U.S. 669, 72 L.Ed. 426. 

Bffeot of Bankruptcy Act 

Amendment to Bankruptcy Act r^ 
lating to compositions and extensions 
for insolvent debtors contemplates 
that district courts shall act only 
upon detailed and authentic data and 
do not authorize a district court to 
direct an acceptance by receiver of 
a corporate reorganization plan upon 
w'holly inadequate data.—National 
Surety Co. v. Coriell, N.Y., 53 S Ct 
678, 289 U.S. 426, 77 L.Ed. 1300, 88 
A L.R. 1231, reversing, C.C.A., Coriell 
v. Morris White, Inc., 54 F.2d 265. 
certiorari granted National Surety 
Co. V. Coriell. 62 S.Ct. 578. 286 U.S. 
537, 76 L.Ed. 1276, certiorari denied 
52 S.Ct. 578. 286 U.S. 553, 76 L.Ed. 
1288. 

52. U.S.—National Surety Co. v. 

Coriell, supra—Bethlehem Steel 

Co*. V. International Combustion 

Engineering Corporation, C.C.A.N. 

Y.. 66 F.2d 409. 
rizlng nndarwritsr*! fsa 

In corporate receivership, where 
reorganization plan provided for fee 
of twenty-five thousand shares of 
new corporation as compensation to 
hankers for underwriting new se¬ 
curities, court should have inquired 
into necessity of underwriting and 
reasonableness of fee and should 
have fixed proper fee.—Bethlehem 
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court accepting jurisdiction over a reorganization 
has the power and duty to protect interests of all 
parties having cquities^^ ^nd to consider any plan 
of reorganization.^^ It may in its discretion pro¬ 
vide for notice to all interested parties of all pro¬ 
posed plans of reorganization, and, in the absence 
of such provision or order by the court, that no 
notice of other proposed plans was given does not 
render objectionable the plan approved by the court 
as more practical than, and superior to, the oth- 
ers,5® 

Unless the rights of interested parties are ad¬ 
versely affected, the court will approve a plan of 
reorganization submitted by the committee repre¬ 
senting the best thought thereof.®® So when the 
court is convinced that the stockholders or credi¬ 
tors of the corporation are prepared to go forward 
with its affairs and to discharge its obligations, a 
reorganization will be approved.®^ It will not, how¬ 
ever, consider, or adjudicate the fairness of, a plan 
of reorganization submitted by the stockholders or 


a stockholders’ committee where it appears that the 
stockholders have no equity in the property of the 
corporation being foreclosed®® 

The rights of nonassenting claimants need not be 
adjudicated by the court in advance of a final order 
of distribution.®® A plan of reorganization will not 
be disapproved for unsubstantial or speculative rea¬ 
sons.®® Matters which can be taken care of before 
final confirmation constitute no ground for reject¬ 
ing a plan of reorganization.®^ 

Where approval of a plan by the court is ob¬ 
tained by fraud the decree will be vacated and in¬ 
nocent interested parties restored to .their original 
position and rights before acceptance of the reor¬ 
ganization plan, saving, however, the rights accru¬ 
ing to third persons acting in good faith and without 
notice.®® 

Every person interested in the property has a 
right to insist upon a plan of reorganization fair to 
him,®® and he may participate or not in a particu- 


Steel Co. V. International Combus¬ 
tion Encrineering* Corporation, supra. 
53. U.S.—Guaranty Trust Co. of 
New York v. Williamsport Wire 
Rope Co., D.CPa., 14 F.Supp. 871. 
aiTaot of Aeposlt affrsomaat 
Modification of plan of reorganisa¬ 
tion as provided in deposit agree¬ 
ment did not eliminate necessity for 
submission of plan for court's ap¬ 
proval as provided in order by which 
court accepted Jurisdiction of plan, 
and on such submission court would 
consider whether plan was fair and 
equitable to parties not pcovided for 
therein and to nonassenting parties. 
—Guaranty Trust Co. of New York 
V. Williamsport Wire Rope Co., su¬ 
pra. 

64. U.S.—Guaranty Trust Co. of 
New York v. Williamsport Wire 
Rope Co., supra. 

55. U.S.—^Warner Bros. Pictures v. 
Lawton-Byrne-Bruner Ins. Agency 
Co.. C.C.A.MO.. 79 F.2d 804. 

66. Ky.—Cralle v. Louisville Title 
Co.. 52 S.W.2d 891, 244 Ky. 763. 

"It is the policy of the court to de¬ 
fer to the Judgment of the reorgan¬ 
ization committee and approve its 
action."—Cralle v. Louisville Title 
Co., supra. 

Bondholders not adversely affeoted 

Reorganization agreement enabling 
nondepositing bondholder to keep his 
security unimpaired and retain right 
to share in assets of defunct compa¬ 
nies held not to adversely affect 
such bondholder's interest.—Cralle v. 
Louisville Title Co., supra. 

67. Ky.—Dorman v. Jones. 77 S.W. 
2d 429, 267 Ky. 4—Jennings v. Fi¬ 
delity & Columbia Trust Co., 41 
S.W.2d 637, 240 Ky. 24. 


88. U.S.—American S. S. Co. v. 
Wickwire Spencer Steel Co., D.C. 
N.Y., 42 P.2d 88$. affirmed. C.C.A.. 
49 F.2d 76$. 

69. U.S.—First Nat. Bank v. Wa¬ 
ters, C.C.A.Pa., 82 P.2d 339. 
Petttiom mod too late 
Where certain nonassenting deben¬ 
ture holders obtained decree from 
supreme court invalidating corpora¬ 
tion's reorganization as to them, and 
ordering full payment, district court, 
having subsequently held hearing on 
petitions of other nonassenting hold¬ 
ers seeking full payment, could 
rightfully dismiss similar petition 
filed eleven months later, especially 
where trustee's petition on behalf of 
all debenture holders was still pend¬ 
ing.—First Nat. Bank v. Waters, su¬ 
pra. 

60. Del.—^Eastern States Public 
Service Corporation v. Atlantic 
Public Utilities, 166 A. 214, 17 Del. 
Ch. 338. 

61. Del.—Eastern States Public 
Service Corporation v. Atlantic 
Public Utilities, supra. 

68 . U.S.—Parker 'v. New England 
Oil Corporation, D.C.Mass., 13 F. 
2d 168, motion denied Hart v. 
Wiltsee, 16 F.2d 838, certiorari de¬ 
nied Wiltsce V. Hart. 48 S.Ct. 119, 
276 U.S. 669, 72 L.Ed. 426, Vacat¬ 
ed on other grounds Hart v. Wilt¬ 
see, 19 F.2d 90S, certiorari denied 
Wiltsee V. Hart, 48 S.Ct. 119, 276 
U.S. 669, 72 L.Bd. 426—Parker v. 
New England Oil Corporation. D. 
C.Mas8.. 8 F.2d 392, motion denied, 
C.C.A.. Hart v. Wiltsee, 16 P.2d 
838, certiorari denied Wiltsee v. 
Hart, 48 S.Ct. 119, 276 U.S. 569, 72 
L.Bd. 426. Vacated Hart v. Wilt- 
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see, 19 F.2d 903, certiorari denied 
Wiltsee V. Hart. 48 S.Ct. 119, 276 
U.S. 569, 72 L Ed 426. 

Creditors chargeable with aotioe 
are not entitled to rescind their ac¬ 
ceptance of the reorganization plan. 
—Parker v. New England Oil Corpo¬ 
ration, D.C.Mass., 8 F.2d 392, motion 
denied, C.C.A., Hart v. Wiltsee, 16 P. 
2d 838, certiorari denied Wiltsee v. 
Hart, 48 S.Ct. 119, 275 U.S. 659, 72 L. 
Ed. 426; vacated on other grounds, 
C.C.A., Hart v. Wiltsee. 19 F.2d 903. 
certiorari denied Wiltsee v. Hart, 48 
S.Ct. 119, 275 U.S. 559, 72 L.Ed. 426. 

63. U.S.—^Warner Bros. Pictures v. 
Lawton-Byrne-Bruner Ins. Agency 
Co., C.C.A.MO.. 79 P.2d 804. 

Bcnefloial provlsioas not unfair 

(1) Corporate reorganization plans 
held not objectionable as unfair on 
ground that Income bonds wore less 
marketable than fixed interest bonds 
and that provisions as to release or 
modification of bonds placed twenty 
five per cent of bonds under control 
of other seventy five per cent, where 
first mortgage bonds retained their 
predominate lien position through in¬ 
come bonds, and Income bonds were 
issued to remove menace of fixed 
charges, and party objecting was 
benefited by provision for income 
bonds.—Warner Bros. Pictures v. 
Lawton-Byrne-Bruner Ins. Agency 
Co., supra. 

(2) Reorganization plan for hotel 
corporation in which holders of de¬ 
bentures of old corporation were al¬ 
lowed to buy bonds in new corpora¬ 
tion at par up to one per cent of 
their holdings, upon which they were 
to receive as bonus five shares of 
preferred stock and voting trust car- 
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lar plan as he seei^ fit; if he chooses not to partici¬ 
pate he has a right to the value of his interest in the 
property.®^ 

Ordinarily minority creditors opposing a reor¬ 
ganization whereby the assets of the corporation in 
receivership are to be transferred to a new corpo¬ 
ration arc entitled to a public competitive sale,®® 
and the price to be paid for the corporate property 
under the plan must be adequate.®® Whether or 
not an upset price should be fixed for the sale of 
the property pursuant to the plan of reorganization 


is discretionary with the court.®^ A low upset 
price may be set by the court under the plan of re¬ 
organization where otherwise the rights of those 
equitably interested would be sacrificed by the fail¬ 
ure of the plan.®® Objecting creditors cannot be 
compelled to enter into a plan of reorganization 
without being afforded the alternative of receiving 
a proportionate share in cash of what the assets of 
the corporation would bring in a conventional pub¬ 
lic sale,®® and if a plan is approved and the property 
sold for an inadequate price without dissenters be¬ 
ing afforded such opportunity, they are nevertheless 


tiilcate for five shares of common 
stock in new company, was fair as 
to such debenture holders who wore 
without actual interest in hotel’s 
property at time of reorganization. 
—Rockwell V. New York United Ho¬ 
tels, C C.A.N.Y.. 79 P.2d 81, certiorari 
denied Donahue v. Rockwell. 66 S.Ct. 
809, 296 U.S. 660, 80 L.Ed. 462. 
Vallurs to fflvs notles of other plans 

Corporate reorganization plana held 
not objectlonablo as unfair because 
bondholders’ committees did not in¬ 
form bondholders of other plans of 
reorganization submitted to commit¬ 
tees where record disclosed no re¬ 
quest or refusal of court to order 
committees to make lists of bond¬ 
holders available to those formulat¬ 
ing other plans.—^Warner Bros. Pic¬ 
tures V. Lawton-Byrne-Bruner Ins. 
Agency Co., C.C.A.Mo., 79 F.2d 804. 
Providing corporate working capital 
not unfair 

Holder of corporate first mortgage 
bonds could not object to reorganisa¬ 
tion plans as unfair because ten per 
cent of stock of newly organized cor¬ 
porations would be used in corpora¬ 
tion business.—Warner Bros. Pic¬ 
tures V. l.«awton-Byrne-Bruner Ins. 
Agency Co., supra. 

Toting tmst not unfair 

Corporate reorganization plans 
held not objectionable as unfair be¬ 
cause of power given to voting trust 
to sell all of stock or of property 
where such power was limited as to 
stockholders by permitting one third 
of stock to veto such sale, and as to 
bondholders by their selection of 
two thirds of membership of voting 
trust.—Warner Bros. Pictures v. 
Iiawton-Byrne-Bruner Ins. Agency 
Co., supra. 

Refinancing plan not unfair 

(1) Holder of corporate first mort¬ 
gage bonds could not object to re¬ 
organization plans as unfair because 
twenty five per cent of stock of new¬ 
ly organized corporations went to 
holders of deposited second mort¬ 
gage bonds pro rata, where had such 
bondholder acted under reorganiza¬ 
tion plans, it would have received 
four thousand two hundred nine 
shares, while had plans lacked pro¬ 


vision objected to, such holder would 
have received only six hundred fifty 
shares.—Warner Bros. Pictures v. 
Lawton-Byrne-Bruner Ins. Agency 
Co., supra. 

(2) That corporate reorganization 
plan provided that, in refinancing, if 
first lien bondholder underwrote all 
of new bond issue it wou'd get one 
million three hundred twenty nine 
thousand five hundred dollars of 
bonds and one hundred fifty thou¬ 
sand shares of common stock for six 
hundred thousand dollars cash, did 
not make proposed plan unjust or in¬ 
equitable to general lien bondhold¬ 
ers, where two hundred fifty thou¬ 
sand dollars Interest was due on first 
lion bonds, and new bonds could not 
bo sold at par on market, and gen¬ 
eral lien bondholders had option to 
underwrite new issue.—Samuels v. 
Northeastern Public Service Co., X74 
A. 127, 20 Del.Ch. 204. 

Absenoo of provisiou for partlotpa- 
tloa of dissenters unfair 

Corporate reorganization plans 
which contained no provision for par¬ 
ticipation of nondepositing second 
mortgage bonds, as modified by or¬ 
ders confirming foreclosure sales by 
extending period during which bonds 
might be deposited for participation 
to twenty-one days after such orders 
held objectionable as being unfair to 
nondepusiting second mortgage bond¬ 
holders who were dissenting and who 
would thereby be put to election to 
waive right to appeal from confirma¬ 
tion orders and Join in reorganiza¬ 
tion or to exercise their right to ap¬ 
peal and thereby forfeit all rights 
under reorganization.—Warner Bros. 
Pictures v. Dawton-Byrnc-Bruner 
Ins. Agency Co., C.C.A.Mo., 79 F.2d 
804. 

Boorganisattons held fair and aqnlta- 
ble 

Provision of corporate reorganiza¬ 
tion plans as to leases of theater 
propel ties held not unfair because 
theaters wore to be leased to un¬ 
known corporations to be organized 
by person inexperienced in manage¬ 
ment of theaters who was relieved of 
personal liability, where plans pro¬ 
vided that provisions as to leases 
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were not essentials in plans, and rec¬ 
ord disclosed no evident unfairness. 
—Warner Bros. Pictures v. Lawton- 
Byrne-Bruner Ins. Agency Co., su¬ 
pra. 

64. U.S.—^Warner Bros. Pictures v. 
Lawton-Byrne-Bruner Ins. Agency 
Co., supra. 

65 . U.S.—Coriell v. Morris White, 
Inc., C.C.A.N.Y., 64 F 2d 265, cer¬ 
tiorari d3niGd National Surety Co. 
V. Coriell. 62 S Ct. 578, 286 U.S. 
653, 76 L.Fd. 1288 and certiorari 
granted 62 S.Ct. 678. 286 US. 637, 

76 L.Ed. 1276 Reversed on other 
grounds 63 S.Ct. 678. 289 U S. 426, 

77 L.Ed. 1300, 88 A.L.R. 1231. 

66. U.S.—First Nat. Bank v. Fler- 
shem, Pa.. 64 S.Ct. 298, 290 US. 
504, 78 L.Kd. 465, 90 A.L.R. 391, 
modifying in part and reversing in 
part, C.C.A., Flershem v. National 

* Radiator Corporation, 64 F.2d 847, 
certiorari granted First Nat. Bank 
V. Flershem. 53 S.Ct. 795, 289 U.S. 
722, 77 L.Ea. 1473 and Clapier v. 
Flershem. 53 S.Ct. 795, 289 U.S. 
722, 77 L.Ed. 1473. 

87. U.S.—Bethlehem Steel Co. v. In¬ 
ternational Combustion Engineer¬ 
ing Corporation, C.C.A.N.Y., 66 F. 
2d 409. 

68L Del.—Hauer v. Appalachian Gas 
Corporation, 167 A. 839, 19 Del.Ch. 
283. 

66. U.S.—Coriell v. Morris White. 

Inc., C.C.A,N.Y., 54 P.2d 256. cer¬ 
tiorari denied National Surety Co. 
V. Coriell, 52 S.Ct. 678. 286 U.S. 
653, 76 L.Ed. 1288 and certiorari 
granted 52 S.Ct. 678, 286 U.S. 637, 

76 L.Ed. 1276. Reversed on other 
grounds 63 S.Ct. 678. 289 U.S. 426, 

77 L.Ed. 1300, 88 A.L.R. 1231. 

N J.—Moore v. Splitdorf Electrical 
Co., 168 A. 741, 114 N.J.Eq. 368. 
N.y.—^People, by Van Schaick, v. New 
York Title & Mortgage Co., 270 N. 
Y.S. 450, 150 Misc. 467, reversed on 
other grounds 191 N.E. 622, 264 N. 
Y. 475, appeal dismissed Abrams 
V. Van Schaick. 65 S.Ct. 135. 293 U. 
S. 188, 79 L.Ed. 278. 

Debsntnrs bondholder is creditor.— 
Moore v. Splitdorf Electrical Co. 
168 A. 741, 114 N.J.Eq. 358. 
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entitled to such distributive share as they would 
have received had the property been sold at a prop¬ 
er price.^® Dissenters to a plan of reorganization 
may challenge the bid of the reorganizers as inade¬ 
quate, and a bid which is “grossly** lower than the 
value which the property would realize at a forced 
sale must be declared inadequate."^! 

A plan of reorganization which results in an un¬ 
lawful preference as to some creditors is improper 

as to others.^2 

That a plan of reorganization has the approval 
of the great majority of the interested parties is en¬ 
titled to much weight, 73 ^nd a court should hesitate 
to interfere when only a negligible minority ob- 
jccts.74 A plan for the reorganization of a solvent 
corporation will not be approved by the court as a 
condition for the discharge of the receiver where 


the effect of such approval would not bar subset 
quent suits by interested parties.75 

Interested persons must comply with the terms of 
the reorganization plan or agreement and the con¬ 
ditions imposed by the court to be entitled to en¬ 
force the same.76 The court in a proper case may 
allow for compensation to persons assisting in the 
administration of the estate and its reorganiza- 

tion.77 

Statutes which prohibit the issuance of corporate 
stocks or bonds except for money paid or property 
actually received have been held not to prevent the 
issuance of new securities in exchange for the old 
under a reorganization plan, and this has been held 
so even though the new securities issued exceed the 
price paid for the property under the plan. 78 


70. U.S.—Plrat Nat. Bank v. Pler- 
shem. Pa.. 64 S.Ct. 298. 290 U.S. 
604. 78 L..Ed. 466. 90 A.L.R. 391, 
modifying: in part and reversing: 
in part, C.C.A., Flershem v. Na¬ 
tional Radiator Corporation, 64 F. 
2d 847, certiorari granted First 
Nat. Bank v. Flershem, 63 S.Ct. 
795, 289 U.S. 722, 77 L.Ed. 1473 
and Clapicr v. Flershem. 53 S Ct. 
795. 289 U.S. 722, 77 L.Ed. 1473. 

71. U.S.—^Warner Bros. Pictures v. 
L<awton-Byrne-Bruner Ins. Agency 
Co.. C.C.A.MO.. 79 F.2d 804. 

72. U.S.—Coriell v. Morris White, 
Inc., C.C.A.N.Y., 64 F.2d 265. cer¬ 
tiorari denied National Surety Co. 
v. Coriell. 62 S.Ct. 678, 286 U.S. 
663, 76 L.Ed. 1288, and certiorari 
granted 62 S.Ct. 678, 286 U.S. 537. 

76 L.Ed. 1276. Reversed on other 
grounds 53 S.Ct. 678, 289 U.S. 426, 

77 L.Ed. 1300, 88 A.L.R. 1231. 
Bsonrsd ersdltors 

Under reorganization whereby as¬ 
sets of corporation in receivership 
were transferred to new corporation, 
whose preferred stock and notes were 
issued to creditors in payment, se¬ 
cured creditors should not collect on 
security, and, in addition, receive pre¬ 
ferred stock.—Coriell v. Morris 
White, Inc., supra. 

73. N.J.—Kipp V. Fidelity Title & 
Mortgage Guaranty Co., 174 A. 229, 
116 N.JE<i. 409. affirmed 177 A. 
83. 117 N.J.Eq. 588. 

rairnesB to class of intersotsd psr. 

sons 

That the great majority of a class 
are proponents of a reorganization 
plan is strong evidence that it is 
fair to that class.—Guaranty Trust 
Co. of New York v. Williamsport 
Wire Rope Co., D.C.Pa., 14 P.Supp. 
871. 

74. U.S.—Guaranty Trust Co. of 
New York v. Williamsport Wire 
Rope Co., supra. 


Undorwritors* oompsnsation 

Plan for reorganization of corpo¬ 
ration in receivership held not objec¬ 
tionable because of excessive com¬ 
pensation to underwriter, where vast 
majority of debenture holders refus¬ 
ed to participate in an underwriting 
agreement of their own. and agreed 
that the terms of the plan was not 
unfairly liberal to the underwriters. 
—Hauer v. Appalachian Gas Corpora¬ 
tion. 167 A. 839, 19 Del.Ch. 283. 

Flaas approved 

Corporate reorganization plan ob¬ 
jected to by general lien bondholders 
was approved, where plan was Just 
and equitable to general lienholders, 
general lienholders were unable to 
devise better plan, subsidiaries of 
corporation needed immediate atten¬ 
tion in way of maintenance, improve¬ 
ments, and refinancing, and eighty 
per cent of general lien bondholders 
had approved of plan.—Samuels v. 
Northeastern Public Service Co., 174 
A. 127, 20 Del.Ch. 204. 

75. Del.—^Walsh v. American Repub¬ 
lics Corporation, 171 A. 841, 20 Del. 
Ch. 76. 

Change of oapltal stmcture 

Application in receivership proceed¬ 
ing for approval of plan for reorgan¬ 
ization of corporation alleged to be 
solvent by abolishing preferred stock 
and substituting common stock there¬ 
for as condition for discharge of re¬ 
ceivers was not approved, where ap¬ 
proval would not bar subsequent 
suits by preferred stockholders.— 
Walsh v. American Republics Corpo¬ 
ration, supra. 

76. U.S.—1. M. Taylor & Co. v. Deep 
Sea Fisheries, C.C.A.Mo., 297 F. 646. 

Snohange of stock 

Where reorganization agreement 
provided for exchange of stock of 
new corporation for voting trust cer¬ 
tificates issued against stock in old 
corporation, and the court, with no- , 
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tice to holders of voting trust certifi¬ 
cates, limited the time for such erx- 
change, the trustee of the voting 
trust could not. after expiration of 
such period, compel exchange of 
stock of old corporation held by it. 
since such exchange, without the 
presentation of the voting trust cer¬ 
tificates. would be in violation of the 
reorganization agreement, and since 
the court had discretion to deny peti¬ 
tion, which would have extended the 
time limited.—I. M. Taylor & Co. v 
Deep Sea Fisheries, supra. 

77. Ohio.—Gusweiler v. Rlverview 

Apartments, 6 N.E.2d 687, 64 OhU: 

App. 132. 

Trusts# and attoznsj fees 

Where deed of trust securing 
bonds, and plan for reorganization 
of mortgagor concurred in by ninety 
per cent of bondholders provided for 
compensation for trustee and hbi 
counsel, court of common pleas which 
had approved successor trustee's ad¬ 
ministration of trust estate held t<> 
have jurisdiction to award compensa¬ 
tion to trustee and his counsel for 
such services.—Gusweiler v. River- 
view Apartments, supra. 

78. U.S.—^Warner Bros. Pictures v. 

Lawton-Byrne-Bruner Ins. Agency 

Co., 79 F.2d 804. 817. 

Bsasoa for ml# 

"The foreclosure sales prices are 
by no means measures of the valuei- 
of properties for corporate purposes. 
Prices at foreclosure sales are notori¬ 
ously under actual values. . . . 

Such dispositions are forced sales. 
It is this forced sale value which 
is in mind when adequacy of bids 
at foreclosure is considered. It is 
the actual fair value at a free sale 
that is in mind when considering the 
value of property used for payment 
of corporate stock and bonds issued." 
—^Warner Bros. Pictures v. Law- 
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Objections to a plan of reorganization must be 
seasonably made, and when seasonably made the 
trial court’s approval of a plan is reviewable, but 
its action will not be disturbed unless error clearly 
appears.79 A dissenter appealing from the fair¬ 
ness of corporate reorganization plans cannot be 
denied participation therein solely because of the 
delay caused by his prompt appeal from the order 
of approval where such participation is his only 
chance to realize on his claim.^o 

Creditors successfully attacking a fraudulent re¬ 
organization by a committee in a receivership pro¬ 
ceeding are entitled to exoneration from expenses 
incurred therein.*^ So objectors to a plan of re¬ 
organization successfully procuring a modification 
thereof arc not chargeable with the fees and costs 
of the proceedings.*^ 

Parent and subsidiary corporations. The mere 
filing of a receivership bill against a parent corpo¬ 
ration coupled with its admissions and consent to 
the appointment of a receiver will not authorize 
the court to effect a single reorganization of the 
parent company and all its subsidiaries on the 
ground that it may be convenient for all persons 
interested.** 

Effect of Bankruptcy Act. It has been said that 


the recent amendments to the Bankruptcy Act de¬ 
fining methods of corporate reorganization, and 
treated in Bankruptcy §§ 821-^0, will undoubtedly 
supplant the equity receiver foreclosure.*^ 

§ 1586. Rights of Stockholders 

The reorganization agreement In which the etoek- 
holders participate governs their rights, all having the 
right to participate therein aithough not required to do 
so. Objectors to a reorganization effected by the ma* 
Jorlty are not deprived of their rights as stockholders, 
the relief to which they are entitled depending on the cir¬ 
cumstances and any governing statutes. Where reor¬ 
ganization follows foreclosure, stockholders have no 
rights if the obligations exceeded in value the corporate 
assets. 

Stockholders acquiescing in a plan of reorgani¬ 
zation are bound thereby unless induced to do so by 
fraud or misrepresentations.** All stockholders of 
a corporation whose assets are turned over to an¬ 
other under a plan of reorganization are entitled to 
a fair participation in the reorganization.** If by 
illegal action of those in control of the original 
corporation a stockholder is deprived of that right, 
he has his remedy in equity, and the relief awarded 
varies with the particular situation before the court. 
Thus, the transfer may, in a proper case, be en¬ 
joined or set aside, or damages may be awarded to 
the injured stockholder.*"^ 


ton-Byrne-Bruner Xns. Agency Co.. 
supra. 

7t. U.S.—^Warner Bros. Pictures v. 
Lawton-Byrne-Bruner Ins. Airency 
Co., supra. 

Prssumption of vority of trial 
court's action Is Increased In such 
cases because of the nature and char¬ 
acter of reoriranlzatlons which In¬ 
volve primarily business problems.— 
Warner Bros. Pictures v. Lawton- 
Byrne-Bruner Ins. Agency Co., su¬ 
pra. 

Who may oomplala 

If bondholder has right to chal¬ 
lenge corporate reorganization plans 
In trial court, he has, generally, right 
to test by appeal unfavorable deter¬ 
mination in trial court.—Warner 
Bros. Pictures v. Lawton-Byrne-Bru- 
ncr Ins. Agency Co., supra. 

80. U.S.—Warner Bros. Pictures v. 
Lawton-Byrne-Bruner Ins. Agency 
Co., supra. 

81. U.S.—Parker v. New England Oil 
Corporation. D.C.Mass.. 8 F.2d 392, 
motioiT denied, C.C.A.. Hart v. Wilt- 
see, 16 F.2d 838, certiorari denied 
Wiltsec V. Hart, 48 S.Ot. 119. 275 
U.S. 559, 72 L.Ed. 426. Vacated 
on other grounds Hart v. Wiltsee, 
19 F.2d 903, certiorari denied Wilt¬ 
see V. Hart. 48 S.Ct. 119, 275 U.S. 
659, 72 L..Ed. 426. 

88 . N.J.—Moore v. Splltdorf Electri¬ 

cal Co.. 168 A. 741, 114 N.J.Eq. 358. 


83. U.S.—Greenbaum v. Lehren- , 
krauss Corporation, C.C.A.N.Y., 73 j 
F 2d 286, reversing, D.C., 6 F.Supp. 

1018. j 

84. U.S.—^Warner Bros. Pictures v. 
Uawton-Byrne-Bruner Tn.s. Agency 
Co., C.C.A.Mo., 79 P.2d 804. 

85. U,S.-—United Milk Products Cor¬ 
poration V. LiOvell. C.C A.Ohio. 75 
F.2d 923, certiorari denied Lovell 
V. United Milk Products Corpora¬ 
tion. 55 S.Ct. 831, two cases, 295 
U.S. 751, 79 L.Ed. 1696. 

Sorrsadsr of prefsrsnos 

Preferred stockholders could sur¬ 
render their preferences by assent 
to reorganization plan, unless pre¬ 
vented from exercising informed 
Judgment by misrepresentation or 
concealment of material facts by pro¬ 
ponents of plan.—United Milk Prod¬ 
ucts Corporation v. Lovell, supra. 

86. Conn.—Mills v. Tiffany’s, 198 A. 
185, 123 Conn. 631. 

S C. —Mortimer v. D. T. McKeithan 
Lumber Corporation, 120 S.E. 723, 
127 S.C. 266. 

Za proportion to original holdings 

Evidence that plaintiff owned one 
third of stock in corporation, and 
that all of funds which defendant 
directors thereof used in organizing 
and giving value to new corporation 
were dividends and loans from old 
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corporation, was held to show that 
plaintiff was entitled to one third of 
stock of new corporation.—Galla¬ 
gher v. Perot, 202 N.Y.S. 441, 122 
Misc. 845. 

VnfalmssB In stock distribution isu 
material 

That reorganization of corporation 
was not fairly made, in that mem¬ 
bers of committee were given more 
shares in proportion to amount sub¬ 
scribed than other stockholders, is 
immaterial, except as it may evi¬ 
dence motive, design, or intent, where 
stock is now worthless.—McClean v. 
Bradley, D.C., 282 F. 1011, affirmed 
299 F. 379, certiorari denied 45 S.Ct. 
98, 266 U.S. 619. 69 L.Ed. 471. 

87. Conn.—Mills v. Tiffany's, 198 A. 

185, 123 Conn. 631. 

Xsasurs of damages 

A stockholder who has been de¬ 
nied right to participate in fruits of 
bankruptcy reorganization in which 
assets of corporation have been turn¬ 
ed over to another which is to carry 
on business of original corporation 
may seek relief only to extent of 
remedying wrong done to him, so 
that measure of damages is sum that 
represents proportionate interest in 
new corporation which he would have 
received had he been treated on same 
basis as other stockholders.—Mills 
V. Tiffany's, supra. 
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Stockholders who do not consent to a proposed' 
reorg:anization to be effectuated through a new cor¬ 
poration cannot be compelled to participatethey 
cannot be compelled to take new securities in the 
proposed corporation in exchange for their stock,*® 
and this even though the reorganization involved 
a sale of all the assets of the old corporation to the 
new under statutory authority.®® Such stockholders 
are, however, entitled to such relief as the circum¬ 
stances warrant.®! They may recover the value of 
their stock as of the time of the sale and reorgani¬ 
zation,®® but values added to the stock by reason 
of the reorganization are not to be considered.®* 
Where a reorganization involves an illegal sale of 
all of the corporate assets, nonconsenting stockhold¬ 
ers may compel restoration of the corporate assets 
by the new company.®^ A corporation cannot deny 


the validity of an issue of stock by another corpo¬ 
ration, where it has succeeded such corporation, and 
obtained valuable property under an agreement 
which recognizes the stock as one of the liabilities 
of the old corporation.®* 

In the absence of insolvency, a minority stock¬ 
holder may obtain an injunction restraining the 
majority stockholder from effecting a reorganiza¬ 
tion under a scheme which is either fraudulent,®® 
illegal,®^ oppressive, or unfair,®* Reorganization 
will also be enjoined where the plan* was part of 
a fraudulent scheme to freeze out the stockhold¬ 
ers.®® Similarly, common stockholders may obtain 
an injunction restraining preferred stockholders 
temporarily possessing the voting power from ef¬ 
fecting a reorganization unfair to the former.! On 


Sa. Idaho.—^Whicher v. Delaware 
Mines Corporation. 15 P.2d 610, 52 
Idaho 304. 

Wash.—Moore v. Iios Lu^ros Gold 
Mines. 21 P.2d 263, 172 Wash. 670. 

Sfti Idaho.—^Whicher v. Delaware 
Mines Corporation, supra. 

90l Del.—Finch v. Warrior Cement 
Corporation, 141 A. 64, 16 Del.Ch. 

44. 

Iowa.—Ontjes v. Bagley, 260 N.W. 
17. 217 Iowa 1200. 

8al« is limit of snhsiissioa hjr oh- 
jootors 

If requisite number of stockhold¬ 
ers approve a sale of corporate as¬ 
sets as a method of reorganizing 
their corporation, sale is limit to 
which objecting stockholders must 
submit.—Finch v. Warrior Cement 
Corporation. 141 A. 64, 16 Del.Ch. 44. 

•1. Del.—Finch v. Warrior Cement 
Corporation, supra. 

9flL U.S.—Hill v. St. Louis Coke & 
Iron Corporation, D.C.Del., 9 F> 
Supp. 69, affirmed, C.C.A.. Anderson 
V. St. Louis Coke & Iron Corpora¬ 
tion. 79 F.2d 336, certiorari denied 
56 S.Ct. 382, 296 U.S. 666, 80 L.Ed. 
467, rehearing denied 66 S.Ct. 496, 
297 U.S. 727, 80 L.Ed. 1010. 

Del.—Finch v. Warner Cement Cor¬ 
poration, 141 A. 64. 16 Del.Ch. 44. 
Iowa.—Ontjes v. Bagley, 250 N.W. 

17, 217 Iowa 1200. 

Talas of net assets as basis 
The measure of damages is an 
amount representing the proportion¬ 
ate share of the total net assets of 
the old corporation. 

U.S.—Hill V. St. I^ouis Coke A Iron 
Corporation, D.C.Del., 9 F.Supp. 69. 
affirmed, C.C.A., Anderson v. St. 
Louis Coke & Iron Corporation, 79 
F.2d 336, certiorari denied 56 S. 
Ct. 382, 296 U.S. 656. 80 L.Ed. 467, 
rehearing denied 56 S.Ct. 496, 297 
U.S. 727, 80 L.£Sd. 1010. { 


Del.—Finch v. Warrior Cement Cor¬ 
poration. 141 A. 54. 16 Del.Ch. 44. 
Iowa.—Ontjes v. Bagley, 250 N.W. 17, 
217 Iowa 1200. 

Bvidenos bearing on measure of 
damages to stockholders objecting 
to sale of corporate assets was held 
to require flnding that preferred 
stock was worth sixty per cent, and 
common stock nothing.—Finch v. 
Warrior Cement Corporation, 141 A. 
54, 16 Del.Ch. 44. 

93. U.S.—Hill V. St. Louis Coke & 
Iron Corporation. D.C.Del., 9 F. 
Supp. 69, affirmed, C.C.A., Anderson 
v. St. Louis Coke & Iron Corpora¬ 
tion, 79 F2d 336. certiorari denied 
56 S.Ct. 382, 296 U S. 656, 80 L.Ed. 
467. rehearing denied 56 S.Ct. 496. 
297 U.S. 727, 80 L.Ed. 1010. 

94. Wash.—Moore v. Los Lugos 
Gold Mines, 21 P.2d 253, 172 Wash. 
670. 

Ooaseat by soma stookholdsrs bo do- 

foaso 

Difficulty in final adjustment of 
rights because some stockholders of 
corporation consented to invalid 
transfer of shares to new corpora¬ 
tion is no defense to nonconsenting 
stockholder's action to compel res¬ 
toration of assets to old company by 
new company.—Moore v. Los Lugos 
Gold Mines, supra. 

96. N.Y.—Davidson v. Mexican Nat. 
R. Co.. 42 N.Y.S. 1016, 11 App.Dlv. 
28. 

96. U.S.—Mac Arthur v. Port of Ha¬ 
vana Docks Co., D.C.Me., 247 F. 984. 
Idaho.—Whlcher v. Delaware Mines 
Corporation, 15 P.2d 610, 62 Idaho 
304. 

OhaBga of BOBassossablo stock 

Transaction whereby directors and 
majority stockholders, over objections 
of minority, reorganized corporation 
changing nonassessable stock to as¬ 
sessable, thus forcing stockholders to 
pay corporation's debts, greater part 
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of which were owing to directors, con¬ 
stituted constructive fraud.—^Whicher 
V. Delaware Mines Corporation, supra. 
Fraud as to corporation Bcccssary 
Fraud, as ground to set aside reor¬ 
ganization of corporation, must be a 
fraud on it, and not on individual 
stockholder.—^Abbot v. Waltham 
Watch Co., 156 N.E. 897, 260 Mass. 
81 

97. U.S.—^American Seating Co. v. 

Bullard. C.C.A Mich.. 290 F. 896 
N.Y.—Schwab v. E. O. Potter Co., 
87 N.E. 670, 194 N.Y. 409. 

98L U.S.—MacArthur v. Port of Ha¬ 
vana Docks Co., D.C.Me., 247 F. 
984. 

"Courts of equity, and particularly 
the federal courts, are being called 
upon constantly to superintend the 
reorganization of public service cor¬ 
porations, and of course will always 
protect the minority stockholders 
against an unfair plan proposed by 
the majority."—Simon Borg & Co. v. 
New Orleans City R. Co., D.C.La., 244 
F. 617. 

99. Mich.—Schaffer v. Eighty-One 
Hundred Jefferson Ave. East Cor¬ 
poration, 266 N.W. 824, 267 Mich. 
437. 

1. U.S.—Qraselll Chemical Co. v. 
iEtna Explosives Co., N.Y., 252 F. 
456, 164 C.C.A. 380. 

CMving ooatraot to preferred etoofc- 
holdere 

Where receivership for corporation 
in difficulties resulted in increased 
profits, so that indebtedness could be 
paid and dividends paid on preferred 
stock, a proposed reorganization plan, 
which would enable preferred stock¬ 
holders, not entitled to vote, except 
when dividends were in arrears, to 
take advantage of temporary condi¬ 
tion and control corporation, was un¬ 
fair, so it was proper for court to 
stay action at proposed stockholders* 
meeting.—Oraselli Chemical Co. v. 
^tna Explosives Co., supra. 
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the other hand, minority stockholders will not be 
granted an injunction to restrain carrying out of a 
valid reorganization agreement approved by the ma¬ 
jority, where adequate provision is made to pro¬ 
tect the rights of such minority.^ 

Objecting stockholders to a reorganization result¬ 
ing in transfer of the corporate assets to a new cor¬ 
poration may recover from the new corporation the 
value of the stock as of the date of transfer.^ Re¬ 
organization will not be enjoined if the stockholders 
have been guilty of laches,^ if they have an ade¬ 
quate legal remedy,5 or if the rights of innocent 
third parties have intervened.® Laches, however, 
will not bar right of a dissenting stockholder to re¬ 
cover the value of his stock from a new corporation 
to which the corporate property was improperly 
transferred pursuant to a reorganization plan.^ 

Where the reorganization is effected without re¬ 
incorporation, the rights of the stockholder are gov¬ 
erned by the provisions of the reorganization agree¬ 
ment, if it is valid.® Stockholders must comply with 
the conditions of the reorganization agreement to 
be entitled to enforce the same.® Where by the 
terms of the reorganization agreement a stockhold¬ 
er may become a party thereto by the performance 
of certain conditions within a specified time he must 
comply within such period if he wishes to partici¬ 
pate in the reorganization.^® That a stockholder 
submitted a plan of his own does not estop him 
from objecting to a reorganization as instituted by 


the majority of the stockholders.^^ Where a ma¬ 
jority of the stockholders entered into an agreement 
whereby the corporation was to be reorganized with¬ 
out reincorporation, by a reduction of their stock 
holdings and additional capital to be raised by the 
issuance of new stock, the minority stockholders 
after waiting until the scheme has been carried 
through will not in equity be entitled to reinstate¬ 
ment in the privileges of stockholders where they 
can be compensated in money.^® In such case the 
nonparticipating stockholders are not entitled to 
share in the prosperity of the reorganized corpo¬ 
ration before they comply with the terms of the 
reorganization agreement.^® 

Where the corporation's property is valued at less 
than the liens and indebtedness having priority over 
the claims of the stockholders, the latter are en¬ 
titled to no voice in the plan of reorganization.^® 
On reorganization of a corporation after a foreclo¬ 
sure or other judicial sale, stockholders are entitled 
to nothing if the obligations of the old corpora¬ 
tion exceed its assets.^® However, they are entitled 
to participate in the distribution of any excess of 
proceeds over or above the amount necessary to 
pay the debts of the corporation.i® Under such a 
reorganization, where it is valid, he has no rights 
or interests in the new corporation.!*^ By statute, 
however, a stockholder in the old corporation is 
sometimes given the right to become a member in 
the new corporation;!® and some of such statutes 


2. Iowa.—Ontjes v. Barley, 250 N. 

W. 17, 217 Iowa 1200. 

Sal# of eorporato aaseta 

Stockholder was not entitled to 
temporary injunction in action to re¬ 
strain corporation and its officers 
from carrying out reorfpanization 
aerreement involving transfer of cor¬ 
porate assets, where stockholder’s 
rights are fully protected by condi¬ 
tions requiring West Virginia cor¬ 
poration and its officers, and newly 
organized Iowa corporation, to depos¬ 
it amount of cash for nonassenting 
stockholders as proposed in the re¬ 
organization plan, and, in addition 
thereto, to execute a bond condition¬ 
ed on payment to objecting stock¬ 
holders, if any. of their pro rata 
share of value of assets of West Vir¬ 
ginia corporation, including alleged 
claim against former president of 
corporation.—Ontjes v. Bagley, supra, 
ai U.S.—American Seating Co. v. 

Bullard, aC.A.Mich.. 290 F. 896. 
Vair market valtM 

Jn determining value of stock of 
corporation at time it transferred all 
its property to another corporation, 
fair market value of its property is 
to be taken in its then condition as 
established and going business.— 


American Seating Co. v. Bullard, su¬ 
pra. 

4. Mo.—^Newell v. Wagner Electric 
Mfg. Co., 4 S.W.2d 1072, 318 Mo. 
1031. 

6. Mo,—Newell v. Wagner Electric 
Mfg. Co., supra. * 

6. Mo.—Newell v. Wagner Electric 
Mfg. Co., supra. 

7- U.S.—American Seating Co. v. 
Bullard. C.C.A.Mlch.. 290 P. 896. 

8. Lia.—Southworth v. Louisiana 
Levee Co., Mann. Unrep. Cas. 166. 

Md.—McGinnis v. O’Connor, 72 A. 
614. 

N.J.—^Park v. Grant Locomotive 
Works, 3 A. 162, 40 N.J.Eq. 114, af¬ 
firmed 19 A. 621, 45 N.J.Eq. 244. 

9. U.S.—I. M. Taylor & Co. v. Deep 
Sea Fisheries, C.C.A.Me., 297 F. 
645. 

la N.Y.—Dow v. Iowa Cent. R. Co., 
24 N.Y.S. 292, 70 Hun 186, affirmed 
39 N.E. 398. 144 N.Y. 426. 

Pa.—-Keane v. Moffly, 66 A. 319, 217 
Pa. 240. 

14a C.J. p 1047 note 84. 

11. Idaho.—Whicher v. Delaware 
Mines Corporation. 15 P.2d 610, 52 
Idaho 304. 


IS. Tex —Gresham v. Island City 
Sav. Bank, 21 S.W. 656, 2 Tex.Civ. 
App. 52. 

13. Ohio —Kaifer v. Ohio Leather 
Co.. 172 NE. 280, 122 Ohio St. 476. 

14. U.S.—American S. S. Co. v. 
Wickwire Spencer Steel Co., C.C.A. 
N.Y., 49 F2d 766, affirming, D.C.. 
42 F.2d 886. 

15. Del.—Samuels v. Northeastern 
Public Service Co., 174 A. 127. 20 
Del.Ch. 204. 

N.C.—Wood v. Staton, 93 S.B. 794, 
174 N.C. 245—Pocahontas Fuel Co. 
V. Tar boro Cotton Factory, 93 S. 
E. 790, 174 N.C. 246. 

16. N.C.—^Wood V. Staton, 93 S.E. 
790, 794, 174 N.C. 245. 

17. Mich.—Sullivan v. Applebaum. 
129 N.W. 866, 164 Mich. 432. 

N.Y.—Thornton v. Wabash R. Co., 81 
N.Y. 462—^Dow v. Iowa Cent. R. Co., 
26 N.Y.S. 292, 70 Hun 186, affirmed 
39 N.E. 398, 144 N.Y. 426. 
N.C.~Wood V. Staton, 93 S.E. 790, 
794, 174 N.C. 246. 

la, N.Y.—Vatable v. New York, etc., 
R. Co., 96 N.Y. 49. 

Tex.—Van Alstyne v. Houston, etc., 
R. Co., 56 Tex. 373. 
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impose conditions and a time limit within which 
such conditions must be performed, and a stock¬ 
holder failing to perform such conditions within 
the period limited by the statute forfeits his rights 
thereunder.!® 

Where the foreclosure sale is invalid, a stockhold¬ 
er in the old corporation who has not participated 
in the reorganization may repudiate the whole 
transaction and assert his rights as such stockhold¬ 
er.®® Where the reorganization effected by a ma¬ 


jority of the stockholders is fraudulent,®! unfair, or 
oppressive,®® a nonparticipating stockholder may in 
equity enforce his rights with respect to the prop¬ 
erty of the old corporation in the hands of the new 
corporation,®® or he may require the majority stock¬ 
holders to account as trustees,®^ provided he has 
not estopped himself from disavowing the reorgani¬ 
zation plan,®® and has not been guilty of laches in 
asserting his rights.®® Stockholders acquiescing 
and participating in a reorganization are estopped 


19. Tex.—Van Alstyne ▼. Houston, 
etc., R. Co., supra. 

20. N.T.—Thornton v. Wabash R. 
Co., 81 N.Y. 462. 

21. Mich.—Sparrow v. Bement. 105 
N.W. 881, 142 Mich. 441, 10 L.R.A. 
725. 

22. U.S —Boerert v. Southern Pac. 
Co., N.Y., 226 P. 500, affirmed 244 
F. 61. 156 C.C.A. 489, modified on 
other grounds 39 S.Ct. 533, 250 U. 
S. 483, 63 L.Ed. 1099. 

N.Y.—Cutting V. Baltimore, etc., R. 
Co.. 73 N.Y.S. 21, 65 App.Div. 414, 
appeal dismissed 69 N.E. 1122, 177 
N.Y. 552. 

23. U.S.—^Nave-McCord Mercantile 
Co. v. Hanney, C.C.A.Mo., 29 P.2d 
383. 

Conn.—Mills v. Tiffany’s, 198 A. 186, 
123 Conn. 631. 

14a C.J. p 1047 note 88. 
Proportionate value of good will 
Corporation, to which old corpora¬ 
tion’s assets were transferred for 
book value, held liable to minority 
stockholder for her proportion of val¬ 
ue of good will.—Nave-McCord Mer¬ 
cantile Co. V. Ranney, C.C.A.Mo., 29 
F.2d 383. 

24. U.S.—Southern Pac. Co. v. Bo- 
gert, N.Y., 39 S.Ct. 633, 250 U.S. 
483. 63 L.£d. 1099, modifying Bo- 
gert V. Southern Pac. Co., 244 F. 
61, 156 C.C.A. 489, which affirmed, 
D.C.. 226 F. 500, and certiorari 
granted 38 S.Ct. 190, 245 U.S. 668. 
62 ti.Ed. 639, leave to present peti¬ 
tion for rehearing granted 39 S.Ct. 
492. 

Absenoe of frand launatexlal 

Where defendant, which controlled 
majority of stock of corporation, by 
means of reorganization scheme pre¬ 
vented minority shareholders from 
participating in distribution of stock 
of reorganized corporation, and ob¬ 
tained whole for itself, relief can¬ 
not be denied on ground that' de¬ 
fendant was not guilty of fraud or 
mismanagement, the relief being bas¬ 
ed on breach of fiduciary relation.— 
Southern Pac. Co. v. Bogert, supra. 
Pidnoiarj relation between majority 
and minority 

Where, pursuant to reorganization 
scheme, holder of majority of shares 


of railroad corporation obtained all 
of stock of reorganized corporation, 
depriving minority shareholders of 
participation in such stock, fact that 
no provision was made for floating 
indebtedness of original corporation 
was no bar to relief in favor of mi¬ 
nority sought on ground of breach of 
fiduciary relation.—Southern Pac. 
Co. V. Bogert, supra. 

Oorporatlon as eontzoUlng stookhold- 
er 

Defendant, which through subsidia¬ 
ry corporation controlled third corpo¬ 
ration m which complainants were 
minority shareholders, was held not 
to have acted as underwriter or bank¬ 
er in reorganization scheme which, as 
carried out. deprived complainants of 
any participation in proceeds of sale, 
the entire stock of reorganized cor¬ 
poration being obtained by defend¬ 
ant.—Southern Pac. Co, v. Bogert, su¬ 
pra. 

Right to dividsiids not involved in 
snit for stock 

In suit by minority stockhol Ws to 
require delivery to them of stock of 
reorganized company by majority 
stockholder, which holds all stock, in 
which it has been determined that 
they are entitled to such stock on 
payment of their proportionate share 
of amount expended to effect reor¬ 
ganization. their right to dividends 
from earnings of reorganized com¬ 
pany in hands of defendant, but from 
which dividends have not been de¬ 
clared, is not necessarily involved, 
but may be more appropriately liti¬ 
gated in suit by complainants after 
they have received their stock, to 
which reorganized company is made 
party.—Bogert v. Southern Pac. Co., 
D.CN.Y., 286 F. 64. 

26. U.S.—In re Union Food Stores 

Co., C.C.A.Wis.. 3 F.2d 736. 

As against orsditors of now oorpora¬ 
tlon 

Where corporation was reorganized 
with approval of securities division 
of railroad commission of Wisconsin, 
by organization of new corporation, 
to take over its assets and to as¬ 
sume its debts, and where assets of 
first corporation were transferred to 
newly organized corporation, stock¬ 
holders of first corporation were es¬ 
topped to disavow reorganization 
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plans, as against creditors of newly 
organized corporation.—In re Union 
Food Stores Co., supra. 

fiSb U.S.—Young v. Southern Pac. 
Co., C.C.A.N.Y., 34 P.2d 135, certio¬ 
rari denied 50 S.Ct. 68, 280 U.S. 
597. 74 L.Ed. 643. 

Del.—Finch v. Warrior Cement Cor¬ 
poration. 141 A. 54, 16 Del.Ch. 44. 
Ill.—Stoddard v. Decatur Cracker Co., 
66 N.E. 327, 184 Ill. 53. 

Prior suits of other stockholders 

Minority stockholders’ suit for 
stock in reorganized corporation did 
. not excuse other stockholders’ long 
[ delay in seeking similar relief.— 
Young V. Southern Pac. Co., C C.A.N. 

I Y., 34 F.2d 135, certiorari denied 50 
I S.Ct. 68, 280 U.S. 697, 74 L.Ed. 643. 

Zhoroass la value of reorganized 
corporation’s stock during long pe- 
I riod before minority stockholders, 
not parties to other such stockhold¬ 
ers’ suit for portions thereof, sued 
for similar relief, did not entitle 
them thereto.—Young v. Southern 
Pac. Co., supra. 

Mere lapse of time is not essence 
of laches. Thus, fact that twenty- 
two years have elapsed since wrong 
complained of was committed does 
not establish laches where it appears 
I that plaintiffs or others representing 
them protested as soon as terms of 
reorganization agreements were an¬ 
nounced, and that they have ever 
since with rare pertinacity and un¬ 
daunted by failure, persisted in dili¬ 
gent pursuit of a remedy.—Southern 
Pac. Co. V. Bogert, N.Y., 39 S.Ct. ,633. 
260 U.S. 483, 63 L.Ed. 1099, modify¬ 
ing Bogert v. Southern Pac. Co., 244 
F. 61. 156 C.C.A. 489, affirming, D.C., 
226 F. 500, and certiorari granted 38 
S.Ct. 190, 245 U.S. 668. 62 L.Ed. 539, 
leave to present petition for rehear¬ 
ing granted 39 ^.Ct. 492. 

Zgaoromoc of facts 

Minority stockholder intrusting af¬ 
fairs to related majority stockholders 
was not barred by laches from recov¬ 
ering share of value of corporation’s 
good will, when assets were trans¬ 
ferred to new corporation, where she 
never learned facts until after death 
of last of such relatives.—Nave-Mc¬ 
Cord Mercantile Co. v. Ranney, C.C.A. 
Mo.. 29 F.2d 883. 
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from subsequently objecting thereto,27 and a subse¬ 
quent purchaser of the stock from such a stockhold¬ 
er is likewise cstoppcd.28 

Small stockholders of a corporation, the charter 
of which has expired, who have refused their as¬ 
sent to every proposition, are not entitled to relief 
in a court of equity w'^here the other stockholders 
have apparently acted in go(xl faith in the various 
proposals for the reorganization of the corporation 
and the preservation of the rights of all the stock¬ 
holders,29 especially where it appears that the sale 
of the property of the corporation was sufficiently 
advertised,^® and where it does not appear that any 
better price could be obtained than that paid by 
the purchaser, a new corporation having the same 
officers as the old.^i Also, minority stockholders 
who seek equity should do equity and a court of 
chancery has pow'er, in granting relief, to prevent 


unjust enrichment of the minority stockholders at 
the expense of the majority.*^ Equity will balance 
the conveniences in a suit to restrain a reorganiza¬ 
tion and if granting relief to minority stockholders 
will be productive of greater injury than will re¬ 
sult from a refusal of it, an injunction will be de- 
nied.24 So, where the reorganization has already 
been put into effect and an annulment would re¬ 
sult in loss to the majority, equity will not set the 
transfer aside unless the complaining stockholder 
shows that he has suffered substantial injury and 
has not been guilty of laches.25 

Appraisal. The statutes in some jurisdictions 
provide for a judicial appraisal and payment of the 
stock of stockholders objecting to a reorganiza¬ 
tion effected by a vote of a specified proportion of 
the stockholders ayiproving a sale of the corporate 
assets or a recapitalization.^® To be entitled to an 


27. Cal.—Conway v. (^itruH Belt 
Bond Co, 271 P. 625, 94 Cal App. 
SSS. 

Del —Finch v Warrior Ct^moni Cor¬ 
poration. 141 A 54. 16 Del.Ch 44. 
14a C.J. p 1047 note 91 
7aota conitltntiBff aatoppel 

Wh«;re perwon has conaented to, 
and haa been inatrumcntal in procur¬ 
ing. a conveyance of property of old 
to new <*ornpany. haa participated in 
organization of new company and has 
induced others to partuipate. and haa 
encouraged new company to make im¬ 
provements on property at great cost, 
he ia estopped from asserting an> in¬ 
terest as stockholder of old company 
as against ne^^ company.- St. 1 j<uiis. 
etc., Co. V. Sandoval, etc., Co., 2 N E 
270. 116 Ill 170 
Stock to promoters 

Stockholders' participation In .sale 
of assets to new corporation barred 
right to complain against issuance of 
stock to promoter.—Finch v Warrior 
Cement Corporation, 141 A. 54, 16 
Del.Ch 44. 

28. U.S,—Symmes v. Union Trust 
Co., C.C.Nov., 60 F 830 

N.Y.—llollins V. St. Paul, etc., R Co., 
9 N.Y.S. 909. 

29. 111.—Nowak v. National Car Cou¬ 
pler ('o., 103 N.K, 222, 260 111 260 

SC.—King V. Ligon. 185 S.E. 305, 309 
quoting Corpus Juris. 

80. III.—Nowak v. National Car 
Croupier Co., 103 N E. 222. 260 Ill. 
260. 

31. Ill — Nowak V National ('ar Cou¬ 
pler Co., supra. 

32. U.S.—Southern Pac. Co v. Bo- 
gerl. N.Y.. 39 set. 633. 250 U.S. 
483. 63 L.lOd. 1099. modif.viiig Bo- 
gert V. Southern Pac. <^o, 244 F. 
61, 156 C.C.A. 489, which affirmed, 
I>.C., 226 P. 500. and certiorari 
granted 38 S.Ct. 190, 245 U.S. 668. 

19C.J.S.—85 


62 E Ed 539. leave to present peti¬ 
tion for rehearing granted 39 S Ct 
492. 

SO—King V. Uigon, 185 S.E 305, 
309, 180 SC. 224, quoting Corpus 
Juris. 

Sharing ezpeusss 

(1) Where defendant, which con¬ 
trolled a majority of stock of rail¬ 
road corporation, acquired all of 
stock on reorganization and discharg¬ 
ed flouting indebtednes.s, some of 
which was due its subsidiary, it was 
held that minority stockholders, as 
a condition to compelling defendant 
to is.sue them in specie their propor¬ 
tionate number of share.s, should be 
required to bear their proportionate 
exr>ense of floating indehlt‘dness. 
— Southern Pac Co \ Bogerl, N Y , 
:pi set 533, 250 US. 4X3. 63 D.Ed. 
10 < 19 , mtidifying Bogert v Southern 
Pac Co. 244 F. 61. 156 C.C.A. 4S9. 
which afflimed, D.O , 226 F. 500. and 
certiorari granted 38 S Ct. 190, 245 
U S 668. 62 B.Ed. 539, leave to pre¬ 
sent petition for rehearing granted 39 
.S.Ct 492. 

(2) In such case, defendant was 
eiitithd to credit for amount of 
claims against original corporation, 
which w'ere in fact held by it and 
which w'cre inferior to debt foreclos¬ 
ed, and were lost by foreclosure pro¬ 
ceed ing.'^.--Bogart V. Southern Pae. 
Co., N Y,, 290 P. 727, modifying. 1>. 
(\, 285 F. 46, second case, mandate 
amended on other grounds, C C.A.. 
292 F. 586, certiorari denied 44 S. 
Cl. 36, 263 U.S. 708. 68 L.Ed. 517. 

(3) However, defendant was not 
entitled to credit for sub.sequenl ac¬ 
quisition by reorganized company of 
branch lines and coal mine.s, since 
those W'ere but improvements had aft¬ 
er title had been acquired, and what¬ 
ever value there may he therein is 
reflected in value of new stock, and 
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loss resulting is similarly represent¬ 
ed —Bogart V. Southern Pac. Co., su¬ 
pra. 

Uxnlts of court’s jurisdiction 

In suit to have it decreed that de¬ 
fendant i.s trustee for plaintiff with 
respect to slock received by defend¬ 
ant on reorganization of railroad 
company, in which defendant was 
majority stockholder and plaintiffs 
minority slot'kholders. where plain- 
tin.s are required to make payment 
to defendant to reimburse it, court 
cannot order such payment made by 
creating lien in defendant's favor 
on corporate property supi^rior to the 
stoi'k. f'spccially where railroad com¬ 
pany IS not a parly, and .such charge 
w'ould require approval by state and 
federal commissions, over which 
court has no jurisdiction.—Bogart v. 
Southern Pac Co. N Y., 292 F. 686. 
amending mandate, CCA. 290 F. 
727, certiorari denied 44 S Ct. 36, 263 
US 70S. 68 BEd 517. 

33. U.S.—South«*rn Pac Co v. Bo- 

gert. N.Y. 39 S Ct. 533, 250 US 
483, 63 BEd 1099, modifj ing Bo¬ 
gert V Southern Pac. Co, 244 F 
61. 156 CCA 489. which affirmed, 
D.C . 226 F. 500. and certiorari 

granted 3S S Cl 190, 245 US. 668. 
62 B.Ed 539, leave to present pe¬ 
tition for rehearing granted 39 S. 
Cl. 192. 

SC -King V Bigon. 185 S.E. 305. 309. 
ISO S.C. 224, quoting Corpus Juris. 

34. Mo—Newell v. Wagner Electric 
Mfg Co., 4 S.W.2d 1072, 318 Mo. 
1031. 

35. II S —Post V. Beacon Vacuum 
Pump, etc., Co.. Me. 84 F. 371- 28 
C.C A. 431. niodifled on other 
grounds 89 F. 1, 32 C.c:.A. 151. 

36. Statute mandatory 

Statute providing for appointment 
of appraisers to appraise objecting 
stockholder's shares, if preferential 
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appraisal thereunder, a stockholder must bring him¬ 
self within its terms; thus, under a statute pro¬ 
viding for an appraisal where recapitalization al¬ 
ters the preferential rights of an objecting stock¬ 
holder, it is an alteration of preferential rights as 
between classes of shares outstanding before the 
recapitalization that is necessary.37 The mere au¬ 
thorization of a new class of preferred stock to be 
superimposed on outstanding preferred stock is 
not such an alteration as to entitle an objecting 
stockholder to an appraisal under such statute, and 
this is so even though such new issue is given a 
prior status over all former stock outstanding.38 
Retirement or abolition of outstanding preferred 
stock and substitution therefor of new stock to 
which different rights arc attached is an alteration 
entitling an objecting preferred stockholder to an 
appraisal,39 as is a recapitalization which reduces 
the stated capital and transfers the difference to sur¬ 
plus where it will not be available to outstanding 
cumulative preferred stock.^^ The alteration must 
be to the prejudice of the objecting stockholder,^^ 


but if it is doubtful that a benefit will result to a 
stockholder by the alteration the appraisal should be 

granted.^3 

§ 1587. Rights of Bondholders 

Bondholders who are partiea to a reorganization 
agreement are bound thereby, nor may they withdraw 
from a deposit agreement except aa its terma permit. 
They are entitled to participate in the reorganization, 
but their interest in the security ends on saie after a 
valid foreciosure. 

Bondholders who are parties to a plan of reorgani¬ 
zation are precluded from asserting rights or claims 
inconsistent therewith ;^3 but their rights are unaf¬ 
fected by a subsequent reorganization of the corpo¬ 
ration not involving foreclosure and to which they 
are not parties.^* 

Reasonable terms may be imposed on depositing 
bondholders as a condition to withdrawal from the 
plan, and bondholders failing to comply therewith 
cannot thereafter dissent or object to the carrying 
out of the reorganization.^® A bondholder who de- 


righls thereof are altered, is manda¬ 
tory.—In re Schaffer Stores Co.. 229 
N.Y.S. 736, 224 App.Dlv. 26K. reversed 
on other g:rounds application of Sil- 
berkraus, 165 N.E. 279, 250 N.Y. 242, 
78 A.L.R. 1113. 

Withdrawal of dissenting stockhold¬ 
er and appraisal and purchase of 
his stock generally see supra § 480 
37 . N.Y—In re Kinney, 18 N.E.2d 
645, 279 N.Y. 423, reversing 4 N. 
Y.S.2d 377, 254 App.Dlv. 660. 

N.Y.—Application of Silberkraus, 165 
N.E. 279, 250 N.Y. 242, 78 A.D.R. 
1113, reversing In re Schaffer 
Stores Co.. 229 N.Y.S 736, 224 App. 
Dlv. 268. 

Common stock not protected 

The words “outstanding .shares’* 
in such a statute has been held not 
to refer to common stock which has 
no preferential rights.—In re Schaf¬ 
fer Stores Co., 229 N.Y.S. 735, 224 
App.Div. 268, reversed on other 
grounds Application of Silberkraus, 
165 N.E. 279, 250 N.Y. 242, 78 A D U. 
1113. 

Question for court 

Under statute entitling objecting 
holder of outstanding stock to an 
appraisal where certificate of incor¬ 
poration altera preferential rights of 
any outstanding shares, court is con¬ 
cerned only with alteration provided 
by certificate and with what basic 
charter makes lawful when carried 
out by appropriate by-law and reso¬ 
lution, and not by what may happen 
after amendment of certificate.—In 
r^ Kinney, 18 N.E.2d 645, 279 N.Y. 
428, reversing 4 N.Y.S.2d 377, 254 
App.Div. 660. 

aa N.Y.—In re Kinney, 18 N.E.2d 


645, 279 N.Y. 423. reversing 4 N. 
Y.S.2d 377, 264 App.Div. 660. 

Kew cumulative preferred stock 
An amended certificate of incorpo¬ 
ration which created new class of 
cumulative preferred stock having 
priority over outstanding common 
and cumulative preferred stock u.«i to 
dividends and assets did not “alter 
the preferential rights” of outstand¬ 
ing shares within stnlule entitling 
objecting holder of outstanding stock 
to an appraisal.—In re Kinney, su¬ 
pra. 

39 . N Y.—Application of Silber¬ 
kraus, 165 NE. 279, 250 N.Y. 242, 
78 A.Ti.R. 1113, reversing In re 
Sf’haflfer Stores Co.. 229 N Y.S 735, 
224 App Dlv 268 

40 . N.Y—In re Kinnev, 18 N E.2d 
645, 279 N.Y. 433. reversing 4 N. 
Y.S,2d 377, 254 App Div. 660. 

41 . N.Y —In re S<*hafCcr Stores Co., 
229 N.Y S 735, 224 App.Dlv. 268, 
reversed on other grounds Applica¬ 
tion of .W.berkraus, 165 N E. 279, 
250 N.Y. 242. 78 A.L.lt. 1113. 

42 . N.Y.—^^Vppllcation of Silber¬ 
kraus, 165 N E. 279, 250 N.Y. 242, 
78 A.L.K. 1113, reversing In re 
Schaffer Stores Co., 229 N.Y.S. 736. 
224 App.Div. 268. 

43 . U.S.—New York Trust Co. v. 
Carpenter, Ohio. 250 F. 668. 163 
C.C.A. 14. 

Mo.—Tillotson v. Independent Brew¬ 
eries Co., 268 S.W. 425, 216 Mo. 
App. 412. 

Bonds BubssgusBtlj acgulrsd 

A stockholder participating in a re¬ 
organization and agreeing that bond¬ 
holders and stockholders are to ac- 
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cept new bonds for less than amount 
of old bonds and stocks is estopped 
thereafter from recovering on inter¬ 
est coupons of old lionds subsc'quent- 
ly acquired. Court gave, as its rea¬ 
son for holding, the rule that estop¬ 
pel works on the person not on the 
thing.—Tillotson v. Independent 
Breweries Co, supra. 

Bquitabla bondholder 
A party to reorganization agree¬ 
ment which provides for issuance ot 
bonds of new company to holders ot 
bonds actually issued by old (ompMn^ 
cannot compel new^ compan.v to issue 
its bonds to him for bonds of old 
company to which he was equitably 
entitled, but whH-h wc*re never is¬ 
sued.—Vose V. Cowdrey. 49 N.Y. 336 
Koldera of interest coupons 

A reorganization agreement whi<-b 
is signed by all of bondholders Ih 
binding on holders of interest cou¬ 
pons detached from bonds.—Real Est 
Tru.st Co. V. Pennsylvania Sugar Ue 
fining Co., 86 A. 1074, 239 I*a 456. 

44 . Mo.—Donnelly v. Missoun-Un- 
coln Trust Co., 141 S.W. 3S8, 239 
Mo. 370. 

N.J —Iloyt V. E. I. Du Pont de Ne¬ 
mours l*owder Co., 102 A. 666. 86 
N.J Eq. 19C. 

46 . 111.—Uinmiel v. Straus. 6 N.E 2d 

494. 288 Ill.App. 566. 

Botioe and payment of share of ex- 
pense 

Provision that bondholders dissent¬ 
ing from reorganization plan for cor¬ 
poration might withdraw bonds de¬ 
posited within thirty days after no¬ 
tice thereof by written notice of dis¬ 
sent, payment of proportionate share 
of expenses, and certificate of de- 
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posits his bonds under a reorganization agreement 
where the committee has obligated itself to prepare 
a plan of reorganization cannot withdraw his 
bonds but where the committee is not obligat¬ 
ed to prepare a plan and the agreement contains a 
provision that a dissatisfied bondholder may with¬ 
draw his bonds v^ithin sixty days after the publi¬ 
cation of a plan, it has been held that he may with¬ 
draw his bonds.^7 Where a reorganization commit¬ 
tee makes a material change in the reorganization 
agreement, a subscribing bondholder may with¬ 
draw.^® A court may properly refuse to allow the 
holder of a certificate of deposit to withdraw bonds 
represented thereby on failure of such holder to 
satisfy it as to the real ownership of such bonds.^® 
No duty of tendering new securities in exchange 
for bonds rests on the corporation as to a bondhold¬ 
er who signed the agreement but failed to deposit 
» his bonds in accord with the agreement.***® 

Dissenting bondholders cannot be compelled to 
participate in a plan of reorganization agreed on 
by the majority and the trustee in contravention of 
the trust deed,^l and such bondholders do not lose 
their rights under the trust indenture by unauthor¬ 


ized acts of the trustee.®® 

Under some reorganization statutes, all of the 
bondholders must be allowed to participate in a 
pool of the bondholders to buy the property at a 
foreclosure sale.®® Bondholders secured by a com¬ 
mon mortgage have equal rights in the common se¬ 
curity proportional to the amount held by each,®^ 
and so, even in the absence of statute, it seems that 
minority bondholders, by resorting to a court of 
equity before the foreclosure, may obtain the priv¬ 
ilege of participating in the ])urchase and reorgani¬ 
zation.®® 

Ordinarily, where the mortgage covering their 
bonds is foreclosed, the bondholders have a right 
to participate in the distribution of the proceeds of 
the sale;®® and nonparticqiating bondholders can 
only claim this right of sharing in the proceeds;®*^ 
their interest in the property sold is terminated by 
the sale.®® However, where bondholders and stock¬ 
holders agree to a plan for the purchase of the cor¬ 
porate projicrty at the foreclosure and for a reor¬ 
ganization whereby they are to receive securities 
in the reorganized corporation in lieu of their old 


posit duly indorsed with bank fruar- 
anly <»f indorsement, was reasonable 
and binding on di positing bondhold¬ 
ers—Himmel v. Straus, supra 
Failare to dlssoat in time 

Where borulholder deposited hlfc 
bonds with oommittee, but allegedly 
did not sixn deposit agreement, and 
eommlttee Allegedly agreed to Rive 
notice or reorgHiiisJalion plan when 
proinulgnted and to return bonds on 
demand if bondholder should dis¬ 
sent within twenty days, and eom- 
mittee sent not lee of reorganization 
plan to addre.ss left by Ixmdholder 
but bondholder did not dissent until 
after tvvent> days, and reorganiza¬ 
tion plan appi*Mri*d reasonable, bond¬ 
holder could not n‘seind his depo.sit 
and obtain relief from reorffanization 
plan and <*onflrmation of foreclosure 
sale to committee's nominee —(Chica¬ 
go Title & Trust ("o. v. Kisenberg, 
IllApp., 20 NK2d 32f). second ease. 
48 . N.Y.--Industrial, etc. Tru.st Co. 

V. Tod. 73 N.R 7, 1X0 N.Y. 215. 

47 . U.S.—CVdonial Trust Co. v. Wal¬ 
lace, 0.0 N.Y.. 1X3 F. X!i7. 

48 . Vt.—Miller v. Rutland, etc., R. 
Co., 40 VI. 309, 94 Am.D. 413. 

49 . Ill.—Kilpatrick v. Anthony, 14 
N.K.2d 973, 295 Ill.App. 457. 

5a Mo.—Tillotson v. Independent 
Breweries Oo., 268 S.W. 425, 216 
Mo.App. 412. 

Datj to deposit bonds 

It was duty of stockholder, who 
signed reorganization agreement re¬ 
quiring stockholders and bondhold¬ 


ers to accept new securities for less 
amount in exchange for old ones, to 
offer to deposit his bonds with de¬ 
positary, and, not having done so, 
no duty of tendering new securities 
rested on corporation—Tillotson v. 
Independent Breweries Co., supra. 

51 . Kan —Wheeler Kelly Hagny 

Trust Co. V. Heskett, 40 P.2d 440, 
141 Kan. 186. 

58 . Fir.st National Bank v 

Fler.shem, Pa , 54 S.Ct. 29X, 290 U. 
S. 504, 78 URd. 465, 90 A.L.R. 391, 
modifying in part and reversing in 
part, C.C A„ Flershem v. National 
Radiator Corporation. 64 F 2d X47, 
certiorari granted First Nat. Bank 
V. Flershem. 53 S.Ct 795. 289 l-.S. 
722, 77 B.Kd. 1473, and C'lapier v. 
Flershem, 53 S.Ct. 795, 289 U S 7l»2, 
77 L,.Kd. 1473. 

Kan.—^Wheeler Kelly Hagny Trust 
Co. V. Heskett. 40 P.2d 440, 141 
Kan. 186. 

Bqnitablo rslUf 

Equity will grant nonassenting de¬ 
benture holders relief from impair¬ 
ment of their rights by trustee's se¬ 
curing Judgment for principal of de¬ 
bentures, where trustee acted at re¬ 
quest of reorganization committee 
under plan fraudulent in law as to 
nonassenting debenture holders.— 
First Nat. Bank v. Flershem. supra. 

53 . Ky.—Reed v. Schmidt, 72 S.W. 
367, 115 Ky. 6'l, 24 Ky.L. 1889, 61 
L.K.A. 270. 

Purchase by bondholders' committee 
^ see supra S 1310. 
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54 . U.S —Duncan v. Mobile, etc., R. 
Co.. C.C.AIa., 8 P.CasNo.4,139, 3 
Woods 597. 

Bqnitable bondholder 

Where plaintiff stockholder com¬ 
plied with reorganization plan for is¬ 
sue of preferred stock to retire com¬ 
pletely outstanding bonds, by surren¬ 
dering forty old shares and paying 
four thousand dollars in return for 
new preferred stock, and mortgage 
securing eighty thousand dollars of 
bonds still unretired was foreclosed 
and corporation's stock sold to bond¬ 
holders' representative, who did not 
pay bid, but conveyed property to 
new corporation orj^anized by bond¬ 
holders, among whom stock was pro¬ 
rated, making plaintiff's stock worth¬ 
less, plaintiff, whose four thousand 
dollars hud been used to retire bonds, 
w'as equitable owner of bonds and en¬ 
titled to four eighty-fourlbs of new 
corporation's property, notwithstand¬ 
ing bonds retired with plaintiffs 
money were destroyed.— Sibley v. 
Crawford Cotton Mills Co., 176 S.E. 
365, 179 Oa. 79. 

55 . U S —Duncan v. Mobile, etc., R. 
Co., C.C.AIa., 8 F.Cas.No.4,139, 3 
Woods 597. 

56. U.S.—Duncan v. Mobile, etc., R. 
Co., supra. 

67. U.S.—Bound v. South Carolina 
R. Co.. S.C.. 78 P. 49. 23 CCA. 636. 
l»a.—Landis v. Western Pennsylvania 
R. Co., 19 A. 556, 133 Pa. 679. 

58. Mich.—Sullivan v. Applebaum, 
129 N.W. 866, 164 Mich. 432. 
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securities, the effect of the carrying out of such 
agreement is the same as if the old bonds had been 
canceled in so far as respects the rights of bond¬ 
holders to participate in the proceeds of the fore¬ 
closure sale.®® 

Where a subsequent mortgage is foreclosed and 
the corporation reorganized, bondholders under a 
prior mortgage must be paid or provision made for 
the payment of their bonds.®® Second mortgage 
bondholders who have been gratuitously let in after 
foreclosure by the first mortgage bondholders are 
not entitled to any rights as against a contractor 
who is entitled to a lien for work enhancing the 
value of the property formerly belonging to the old 
corporation and now in the hands of a new corpo¬ 
ration formed after foreclosure.®^ 

Bondholders who, pursuant to agreement, ex¬ 
change their bonds for those of the new corpora¬ 
tion, taking the corporate property subject to en¬ 
cumbrances, do not lose their priority over inferior 
liens where the agreement of exchange provided 
that the new bonds wxTe to be seemed by the orig¬ 
inal mortgage and the old bonds were not to be can- 
ccled.®2 

A bondholder’s right to participate in the reor¬ 
ganization may he lost by laches,®’^ and on the other 
hand, he may be estopped to object to the carrying 


out of the reorganization.®® 

Moneys paid in by stockholders of a bankrupt 
corporation under a plan of reorganization which 
contemplates discharge of liens are not impressed 
with a trust in favor of the lienholders.®® 

Bondholders’ committees and trustees see supra § 
1191. Rights and remedies of bondholders gener¬ 
ally see supra § 1192. 

§ 1588. Rights of Other Creditors 

In absence of statutory authority, no reorganization 
which ignores the interests of creditors as against stock¬ 
holders is valid as to such creditors. Creditors, how¬ 
ever, agreeing to, and participating In, a reorganization 
plan are bound thereby. 

Objecting creditors cannot be compelled to ac¬ 
cept securities under a plan of reorganization in 
place of a proper share of the corporate assets,®® 
but having agreed to a plan of reorganization they 
are bound thereby.®'^ Hence, the creditors of a cor¬ 
poration which has made an assignment for their 
benefit release their rights thereunder, where the> 
consent to a plan of reorganization and accept the 
bonds of the new company in payment of their 
chums.®® Creditors who have assigned their claims 
to a reorganization committee may withdraw the 
same on abandonment of the reorganization plan.®® 

In absence of statutory authority,'^® no reorgain 


59. U.S—Central Tru.st Co. v. Cin¬ 
cinnati. etc., R. Co., C.COhio, .'iS F 
500. 

60. Porto Rico.—Berwin "White Coal 
Miri. Co, V. Borinquen Sui^ar Co., 
7 Porto Rico Fed. 30. 

61. N.J.—Stokes v. Newark Meadows 
Impr. Co.. Ch., 106 A. 132 

62. U S.—John Wanamaker New 

York V. Comfort, CCA (5a, 53 F.2d 
751, «1 A B R 133, certiorari denied 
62 S Ct. 467, 285 U.S. 560, 76 L.Ed. 
948. 

63. N.Y.—Carpenter v. Catlin, 44 
Barb. 75, 29 llow.Pr. 423. 

64. U.S.—Matthews v. Murchison, C. 
C.N.C., 15 F. 691. 

14a C.J. p 1048 note 19. 

Sight! of inferior mortgage lien 
Where mortKagee, which foreclosed 
second and third mortgages and took 
deficiency decree, was advised of .suit 
to foreclose prior trust deed which 
secured a bond issue, and of reor¬ 
ganization plan under which bond¬ 
holders surrendered their bonds for 
stock in a corporation formed to hold 
title to mortgaged realty whi<-h was 
purchased by nominee for bondhold¬ 
ers’ committee, who redeemed from 
master's sale, and under which a re¬ 
organization loan secured by new 
trust deed was negotiated, second 
mortgagee, which sold all its interest 


in mortgaged property to nominees 
of bondholders* committee . and 
throughout reorganization i»roeeeding 
made no objection, was estopped to 
<’laim interest in mortgaged property 
and to object to manner in which 
nominee redeemed frc»m master’s sale. 
—^AVest Suburban Finance & Thrift 
Co. V. Latrobe Hldg Corporation, 299 
IIl.App. 626, 20 N.E.2d 620. 

65. U S.—Barnes v. Martin, D.C N.V-, 
246 F. 876. 

06. U S.—Corlell v. Morris White, 
Inc., C.C.A.N.Y., 54 F 2d 255. cer¬ 
tiorari denied National Surety Co. 
V. Corlell. 52 S Ct. 578, 286 U.S 
553, 76 L..Ed. 1288, and certiorari 
granted 52 S.Ct. 578, 286 IF.S. 537, 

76 L Ed. 1276, reversed on other 
grounds 53 S (H 678, 289 U.S. 426. 

77 L.Ed. 1300, 88 A.L.R. 1231. 

N.J.—Moore v. Splitdorf Electrical 

Co., 168 A. 741, 114 N.J.Eq. 358. 
Statutes providing a method of re¬ 
organization for a failing corporation 
(‘.annot require creditor, against his 
consent, to accept securities in place 
of a share of corporation's assets.— 
Ikisen V. Clinton Trust Co., 177 A. 
675, 13 N.J.Misc. 252, reversed on 
other grounds 181 A. 67, 115 N.J.Law 
546. 

67. U.S.—Chattanooga First Nat. 
Bank v. Radford Trust Co., Tunn., 
80 F. 669, 26 C.C.A. 1. 
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Kan.—Smith v. Hutchinson Bt»x 
Board & IViper Co., 166 P 4 S 4 , ini 
Kan. 274. 

Claim barred by rejection of tender 

Where insolvent corporation’s dehl- 
or agreed to accept stock in new cor¬ 
poration organized to protect credi¬ 
tors and to lake over its husines.'-. 
and refu.sed tender of such slock, hi.*' 
claim against old corporation was 
canceled.—Smith v. Jlulchmson Box 
Board & Paper ('o, supra. 

Preferred stock 

Where new' corporation issued pre¬ 
ferred stock to creditors as nominees 
of l)ankrupt debtor corporation pur¬ 
suant to agrcemt'nt, legal effect was 
as If slock had been issue d to, and 
distributed by, such dt>l>(or.— Bell v 
Fred T Jwey & (^o., 179 N.E 294, 278 
Mass. 60. 

03. TT.S.—Chattanooga First Nat. 

Bank v. Radford Trust Co., Tenn.. 
80 F. 669, 26 C.C.A. 1. 

69. U.S.—Lucey Mfg. Corporation v. 
Morlan, C.C.A Cal.. 14 F.2d 920. af¬ 
firming. D.C., Morlan v. Uuccy Mfg. 
Corporation, 7 F.2d 494, and certio¬ 
rari denied Lucey Mfg. (?orp. v 
Morlan, 47 S.Ct. 344, 273 U.S 744. 
71 L.Ed. 870. 

70. Statute inapplicable 

Where certain unsecured creditors’ 
claims against insolvent corporation 
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ration which ignores the interests of creditors as 
against stockholders is valid as to the former.^i So, 
a reorganization by and in the interest of the stock¬ 
holders or the stockholders and bondholders or oth¬ 
er particular creditors which ignores any other 
creditor does not cut off the rights of such credi¬ 
tor, *^2 even though the existence of such creditor 
was unknown and the rights of creditors are 
thus protected even though the reorganization and 
transfer of the corporate assets is effected in a 
court proceeding but if the unsecured creditors 
are equitably and fairly dealt withes as where fair 
provision is made for their repayment,^® or where 
they are given an equitable interest in, or lien on, 
the corporate properly,they cannot complain. So, 
where all creditors have been given an opportunity 
to enter into the reorganization agreement accord¬ 


ing to their respective rights, those who lose any¬ 
thing by not doing so have only themselves to 
blame.*^* A creditor does not lose his rights against 
a corporation on reorganization involving a sale of 
the corporate assets to a new corporation just be¬ 
cause the latter assumed the liabilities of the old 
corporation.79 

Where at a foreclosure sale a reorganization com¬ 
mittee was the highest bidder and the sale to them 
was confirmed, but they failed to make good their 
bid and the property was resold for a less amount, 
the general creditors if they would be benefited 
thereby may compel such committee to make good 
the difference.*® 

Creditors attacking a reorganization on equitable 
grounds must do equity.*^ 


had adjudicatf^d and breomo net¬ 
tled before statute became effective 
providini; for court’s approvinR and 
declaring bindinp eomprnmi.se be¬ 
tween eorporation and creditors, low¬ 
er court wan not authorized to sanc¬ 
tion corporation's proposed coinpro- 
nii.se, althoufrh approved b> required 
number of creditors.—Wells & Wade 
V Unity Ori'hnrds Co., 57 I* 2d 1050. 
18C Wash. 3 OS. 

71. N Y—Male v Atchinon, T & S 
F. Ry. Co. 129 Si: 458. 2,10 NY 
168. 16 A.U.U 1098. afflrminff 166 
N.Y S. 593. 179 App.Div. 87 

Wanli—Wells iV. Wade v TTnilv Or¬ 
chards Co, 57 I'.2d 1050. 186 Wash 
198. 

Creditor!’ rierbte enperior 

Order approViriK eonipromise be¬ 
tween insolvent corporation in receiv¬ 
ership and creditors, without order¬ 
ing judicial sale of corporation’s 
property, and declaring compnuni.se 
binding on creditors and receiver, 
could not he valid reorganization of 
corporation, in ahseiuT of statutory 
authority, if interests of stockholders 
were pieservcd W'llhout preservation 
of en< h ereditor's interests, since in 
such reorifanizalion oach creditor 
has superior ri8:hts aKainst subordi¬ 
nate interests of stoekholders—Wells 
& Wade Unity Orchards Co, supra 

72. U.S.—Mountain States Power Co. 
V. A. Ij Jordan Lumber Co, C.CA. 
Mont., 29.1 F. 502. modifying, 
Mountain States Power Co. v Jor¬ 
dan Lumber Co.. 286 F. 217, eertlo- 
rari denied Mountain States Pow¬ 
er Co. V. A. L. Jordan Lumber <'o , 
44 S.Ct. 332, 261 U.S. 682, 68 L.Bd. 
860. 

N.Y.—Clark v. Bankers* Trust Co., 
163 N.Y.S. 748, 99 Misc. 300, re¬ 
versed on other fcrounds 3 64 N.Y.S. 
644. 177 AppUiv. 627. 

14u C.J. p 1048 note 21. 

‘*No scheme of reorganization 
which contemplates the transfer to 


the original stockholders of stock 
in the now corporation unburdened 
l»y the old debts can be upheld ” — 
Male V. Atchison. T & S F Ity Co, 
129 NE 458. 460. 230 N.Y 158, 

15 A.L.H. 1098, alTirming 166 N Y.S. 
503. 179 App.Div. 87 
Contlng’ent claim 

U.S —Howard v. Maxwell Motor Co., 
D.(\N.y., 269 F. 292, affirmed, C. 
C.A„ 275 F 63. 

73. U.S —Northern Pac. R Co. v 
Boyd. Wa.sh. 33 S Ct. 554, 228 tl 
S. 482. 67 L.Ed. 931. 

74. US—Safety Car Heating & 
Lighting Co. V U. .S. Light & Heal¬ 
ing Co., DCN Y, 2 P.2d 384—How¬ 
ard V. Maxwell Motor Co., IXC.N Y., 
269 F, 292, affirmed, C.C.A., 275 F. 
53. 

Beorfiranisation after foreclosure 

Sale of properly of corporation in 
foreclosure proceedings to reorgan¬ 
ized company composed of bondhold¬ 
ers and stockholders of old company, 
under plan of rc*organization that 
provided for payment of general cred¬ 
itors of old company did not cut off 
the right of a tort creditor, whose 
elaim was not paid, to subject prop¬ 
erty to its payment.—Mountain 
States Power Co. v. A. L. Jordan 
Lumber Co, CC.AMont., 293 F. 502, 
modifying, I") C, Mountain States 
Power Co v Jordan Lumber Co., 286 
F. 217, certiorari denied Mountain 
Slates I’ower Co. v. A. L. Jordan 
Lumber Co. 44 S.Ct. 332, 261 U.S 
582, 68 L.Ed. 860. 

75. Mieh.—Wabash Ry. Co. v Mar¬ 
shall. 195 N.W. 134, 224 Mich. 693. 

Provision inadequate 

Where reorganized corporation 
bought in property of old corpoiation 
w'lth its slock and bonds, the setting 
aside, as fund for payment of gen¬ 
eral creditors of old company, of cer¬ 
tain number of shares of stock of 
new company, which, at price they 
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w^ere offered for sole, if sold, would 
realize but about two thirds of 
amount of such unsecured debts, was 
held neither adequate nor equitable, 
and not to cut off right of unsecured 
creditor to subject interest of old 
stockholders in property to pavnieiil 
of his claim.—Mountain State.«« pow'er 
Co. v, A L. Jordan Lumber Co. C 
C A Mont., 29.1 F. 602, modifying, Ii. 
C, Mountain States l*ower Co. v Jor¬ 
dan I^umbcr Co, 286 F. 217, certio¬ 
rari domed Mountain States I’ouer 
('•o. V. A. L. Jordan Lumber Co.. 44 
set. 332, 264 U.S. 682 . 68 L Ed. 860 

76. U.S—Hancock v Toledo, etc, K 
Co., DC III, 9 F 738. 11 Biss 148 

77. Mich—Wabash Itv Co v Mar¬ 
shall. 195 N.W 111. 224 Mich 593 

78. U S—McEwen v. Hurnman l^and 
Co., Tenn , 138 F. 797, 71 CCA 163 

79. Va — Slover v Winston. 157 S 
K 1.50, Va. 971. 

Bsason for rule 

Creditor of corporation cannot be 
relegatcai to different payee t^ithout 
creditor’s eonsent —Bankers Trust 
Co. V Hale & Kilburn Corporation. 
C.C.A N Y . 84 F.2d 4tU. 

Primary liability 

Under contract for sale of corpo¬ 
rate stock providing for as.sumption 
of mortgage indebtedness by propos¬ 
ed corporation, original corporation 
remained primarily liable on mort¬ 
gage bonds.—Slover v. Winston, 167 
S E 150, 155 Va 971. 

80. U S.—Central Trust Co. v. Cin¬ 
cinnati, etc.. R. Co., C.C.Ohio, 58 F. 
500. 

81. U.S.—In re Union Food Stores 
Co., C.C.A.Wis., 3 F.2d 736 

Beimbursemeut of new corporation 
Unsecured creditors of corporation 
('annot have set aside transfer of 
corporate assets to new corporation 
under reorganization plan, without 
offering to repay latter amount ex- 
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A creditor of an insolvent corporation is not 
barred by laches from the right to payment of a 
percentage of his claim under a reorganization 
agreement by the fact that he did not hie his .Claim 
thereunder within the time fixed, where the delay 
was caused by the reorganization committee.*2 

A creditor of a corporation who has proceeded 
against the successor to its property and franchises, 
and obtained a judgment against it based on the 
assumed validity of the transfer of the property 
and franchises of the old corporation, cannot after¬ 
ward object that the transfer was illegal and ultra 

vires.®3 

Creditors furnishing supplies to the corporation 
prior to a receivership which were necessarily used 
by the receiver in the operation of the business are 
entitled to be paid out of the proceeds of a sale of 
the corporate property under a reorganization plan 
in which such creditors did not participate.*^ 

§ 1589. Expenses of Reorganization 

Those joining in a pian of reorganization may be 
required to share ratably the expenses of the reorganiza¬ 
tion. The court has a wide discretion in the matter of 
fees and costs in the case of a reorganization effected in 
a foreclosure suit. 

A provision in the reorganization agreement that 
those who join in the scheme shall contribute rata¬ 
bly to the expenses necessary to carry out the plan 
of reorganization is proper,and if the reorganiza¬ 
tion agreement makes no provision for a division of 
the expenses, one may be implied.*® Parties par¬ 


ticipating in the reorganization are not entitled to 
demand a delivery of stock or bonds of the new 
corporation until they have paid their part of the 
expenses incurred,**^ and a lien attaches to such 
stock or bonds to seewe such payment.** The com¬ 
mittee may sue a party participating in the reorgani¬ 
zation to recover expenses incurred in carrying out 
the plan of reorganization.** 

A corporation effecting an internal reorganization 
may, through its directors, assume expenses in¬ 
curred by the reorganization committee if a corpo¬ 
rate interest is involved as distinguished from the 
personal interest of the stockholders.*® It is the 
duty of the reorganization committee to render an 
account of the items of expense.*^ 

In a reorganization effected through a court of 
equity in a foreclosure, the court has a wide discre¬ 
tion in the matter of fees and costs.*2 

Authority of reorganization committee to incur 
expenses see supra § 1583. 

§ 1590. Rights, Powers, Property, and Liabil¬ 
ities of New Corporation 

Generally, on reorganization a new corporation is 
said to be created, although determination of the ques* 
tion whether the reorganized corporation is new and 
distinct or merely a continuation of the old depends on 
the statute involved, the provisions of the old and new 
charters, and the character of the reorganization pro¬ 
ceedings. 

It has been said that generally on reorganization 
a new corporation is created,** it being ordinarily 


pended by it in SritiHfyingr old cor¬ 
poration’s debts—In re Union Food 
Stores Co., supra. 

82. U.S.—Keech v. Slowe-Fuller Co., 
Ohio, 205 F. 8S7. 124 C.C.A. 200. 

83. U.S.—Fogg V. Ulair, Mo., 10 S. 
Ct. 338. 133 U.S. 534. 33 L. Ed. 721. 

84. U.S.—National City Bank of 
New York v. Maryland Car Wheel 
Co.. C.C.A.Porto nico, 71 F.2d 825. 

Prlozitlee 

Creditors furnishinf? supplies for 
sugar company’s crop, who did not 
participate in company’s reorganiza¬ 
tion, were not entitled to priority of 
payment from proceeds of crop over 
other supply creditors.—National 
City Bank of New York v. Maryland 
Car Wheel Co., supra. 

86 . U.S.--Barnes v. Chicago, etc., It. 
Co., Wis. 7 S.Cl. 1043. 122 U.S. 1. 
30 L.Ed. 1128—Hancock v. Toledo, 
etc, R. Co., DC.Ill., 9 F. 738, 11 
Biss. 148. 

86 . Pa.—Fidelity Ins., etc., Co.’s 
App., 106 Pa. 144. 

87. N.Y.—Coppell v. Hollins. 36 N.Y. 
S. 500, 91 Hun 570, affirmed 54 N. 
£. 1089, 159 N.Y. 561. 


88 . U.S.—Barnes v. Chicago, etc., R. 

Co.. Wis., 7 S.Ct. 1043, 122 U.S. 1. 

30 L.Ed. 1128. 

89. Mass.—Mills v. Potter, 75 N.E. 

627, 189 Mass. 238. 

90. U.S.—Yoakam v. Providence 

Billinore Hotel Co., D.C.U I., 34 F. 

2d 53,7. 

“The test of the propriety of as¬ 
suming this expense is, not whether 
the plan as consummated is valid in 
all respects and beneficial to the cor¬ 
poration, but whether the action of 
the directors was reasonably within 
the scope of their authority in deal¬ 
ing with matters relating to eorpo- 
rate managenumt and corporate in¬ 
terest.”—Yoakam v. Providence Blit- 
more Hotel Co., D.C.n.I., 34 F.2d 633. 
Study of capital atruotnro 

Corporation properly assumed ex¬ 
penses of reorganization committee 
appointed in first instance by out¬ 
side agency, but which worked in ac¬ 
cord with officers of corporation, 
where corporation was confronted 
with situation pertaining to its cap¬ 
ital structure, which would have war¬ 
ranted directors in authorizing study 
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to be made regarding possibility of 
evolving plan to eliminate or recapi¬ 
talize large accrual of unpaid divi¬ 
dends on outstanding preferri'd 
stocks—Yoakam v ITovidence Bllt- 
more Hotel Co., supra. 

91. N.Y.—Gernshim v. Olcott, 7 N. 
y.S. 872, 5 Sllv.Sup. 332, reversed 
on other grounds 10 N.Y.S 438. 

98. Baasou for rule 

Inability to make equitable adjust¬ 
ments might prevent adminmtraliun 
of complete Justice.—Kilpatrick v. 
Anthony, 14 N.E.2d 973. 295 Ill.App. 
457. 

Bstoppol of GOBunitteo 

A bondholder’s committer coming 
into a court of equity for approval 
of reorganization plan is estopped to 
assert rule of law that court has no 
power to change or adjust and super¬ 
vise costs and fees because in so do¬ 
ing court would violate a contract 
made with depositors by said com¬ 
mittee for amount of such fees.— 
Kilpatrick v. Anthony, supra. 

93. W.Va.—Bowling v. Continental 
Ins. Co.. 103 S.E. 286, 86 W.Va. 
164. 17 A.L.R. 876. 
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intended to terminate the existence of the old.®^ 
However, the true determination of whether a reor¬ 
ganization results in a new and different corpora¬ 
tion or in a mere continuation of the old depends on 
the statute under which the reorganization is ef¬ 
fected, the provisions of the old and new charters, 
and the character of the reorganization proceed- 
ings.®5 Where reorganization involves no change 
in the capital structure, the new corporation is con¬ 
sidered as being substantially a continuation of the 
old.®® So, also, where the new corporation is com¬ 
posed of the same stockholders with the same stock¬ 
holdings.®^ 

Where all the stockholders of a corporation pro¬ 
mote a new corporation to take over its assets, the 
old company occupies the position of a promoter 
with a fiduciary relation toward the new company,®* 

§ 1591. — Rights, Powers, Privileges, and 
Franchises 

The reorganized corporation can have no powers 
except as are derived from the statute authorizing the 
reorganization. 

A company organized under a charter which is 
void may save its rights, so far as such rights are 
conferred in a general statute, by reorganizing un¬ 
der such general law;®® but, of course, the new 
corporation can have no powers except such as are 
derived from the statute authorizing the reorgani¬ 
zation.^ 


The effect of statutes providing that purchasers 
at a foreclosure sale shall become a corporation by 
virtue of their purchase, discussed supra § 1585, is 
to work a dissolution of the old corporation and to 
grant a new charter to the purchasers to be a dis¬ 
tinct corporation with the same rights, powers, and 
franchises as were enjoyed by the old corporation.2 
Under other statutes which authorize the purchasers 
to form a new corporation, see supra § 1585, with 
the same powers, rights, and franchises as the old,® 
the franchise to be a corporation is not acquired 
by purchasers at the foreclosure sale.^ Also, the 
new corporation takes only the franchises which 
were covered by the mortgage,® and these, subject 
to the same duties and restrictions as were imposed 
on the old corporation.® Some of the cases hold 
that the new corporation also acquires the privileg¬ 
es of the old corporation,7 while other cases hold 
that it does not.® 

A party to a reorganization agreement cannot 
rightfully complain of the scope of the powers of 
the new corporation where the agreement is silent 
as to such powers and it does iicft ajipcar that the 
new corporation has done or intends to do any cor¬ 
porate act which would jeopardize his rights.® 

§ 1592. - Property 

What property of the old corporation passes to the 
reorganized company depends on the terms of the agree¬ 
ment in a voluntary reorganization, and, in the case of a 


94. Mo.—^^Vhiteh<»ad v. Formors’ 

Fin Li^htninf; Mut. Ins Co., 6<> 
S VV.2d e.'i. 227 Mo.App. SHl 

95. W.Va.—Uowlinpr v C'ont monlJil 
Ins. Co. 1M3 S.E 285. 8fJ W Va. 16-1, 
17 A.li.R. 

iloincorponition a.s mrilinuinff old 
corpor.illon or rmitin*; new, see 
supra fi 1577. 

96. H Miller InclusvtTies Co. 
V. Commissioner of Internal Reve¬ 
nue. CC.A., 61 F.LM 411!. 

97. Ark.--Mid-West Coal Co. v. Hen¬ 
son, 4H S.VV.ad lUJitt, 185 Ark 746. 

98. (’al.—Pan l^eandro Caiiiilii»f Co, 
V. Ferillo, 258 1*. 666. 84 Cal.App. 
627. 

99. II.S.—Southern Pac. R. Co. v. 
Orton, C.C.CaL, 82 F. 457. 22 F. 
CaH.No.l3,188a. 6 Sawy. 157. 

Minn.—State v. Steele, 34 N.W. 903. 
37 Minn. 428. 

1 . Ga.—Savannah v. Georgia Steam 
Boat Co„ K. K. Charlt. 342. 

8. U.S.—Cheanpenke. ete., R. Co v. 

Miller, W.Va., 6 S.Ct. 813, 114 U.S. 
176. 29 L..Ed. 121. 

Md.—Holland v. Lee, 18 A. 661, 71 
Md. 338. 

14a C.J. p 1049 note 38. 


3. N.Y—People v. Cook. 18 N.E. 
113. 110 N.Y. 443. allirmed 13 S Ct. 
645, 148 U.S. 397, 37 R.Ed. 498. 

Statute construed 

“The words ‘may become a corpo¬ 
ration and take and possess the prop¬ 
erty and franchises thus sold,’ as 
used in the ejirlier portions of the 
section, are words of permission, and 
It is sig^niflcanl that in the latter 
portions, where the imperative word 
‘shall’ IS used, it applies only to the 
rights, privil<‘gos, and franchises, or 
m other words to tho.se things which 
the state alone could grant.’’—May¬ 
er V. Metropolitan Tract. Co., 150 N. 
y.S. 1026, 165 App.Div. 497. 

4b U.S.—Julian v. Central Trust Co., 
N.C.. 24 S.CL. 399, 193 U.S. 93, 48 
L.Ed. 629. 

N.Y.—People v. Cook, 18 N.K. 113, 
110 N.Y. 443. amrmed 13 S.Ct. 645, 
148 U.S. 397, 37 UKd, 498. 

14a C.J. p 1040 note 41. 

Old corporation is not destroyed, 

but continues for purpose of legal 
remedies until regularly dissolved 
U.S.—Memphis, etc., R. Co. v. Berry. 
Ark., 6 S.Ct. 299. 112 U.S 609 28 
L..Ed. 837. See Ford v. Della, etc., 
L^nd Co., aC.Miss., 43 F. 181, af- 
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Armed 17 S Ct. 230, 164 US. 662. 
41 LEd. 590. 

Ohio —Coe V Columbus, etc., R. Co.. 
10 Ohio St. 372, 75 Am.U 518. 

5. U.S.—Memphis, etc., R. Co. v. 
Berr.\. Ark, 5 SCI. 299, 112 U.S. 
609. 28 LEd. 8,37. 

14a C.I p 1049 note 42. 

6. Conn.—Gates v. P.oaton, etc., R. 
Co., 5 A. 695, 53 Conn 333, appeal 
dusmisscd 122 U S. 646, 30 L.Ed. 
1249 

Mass—In re Hnmp.shire County, 0 
N.J:. 756, 143 Ma.ss. 424. 

14a ('J. p 1019 riole 43. 

7. Minn.—Traverse County v. St. 
j Paul, ete., It. Co., 76 N.W. 217, 73 
' Minn. 417 

Ha C J. p 1049 note 44. 

8. U.S—^AVilson v. Gaines, Teiiii., 

I 103 U.S. 417, 26 L..Ed. 401—Morgan 

V. Louisiana, La.. 93 U.S. 217, 23 
LKd. 8(.0 

Ark.—Dow V. Beidelman, 5 S.W. 297, 
49 Ark. 325. 

Mass - -French v. Connecticut River 
Lumber Co., 14 N E. 113. 145 Ma.ss 
261. 

14a C.J. p 1049 note 45 

9. Iowa.—C'ow'ell V. City Water Sup¬ 
ply Co.. 105 N.W. 1016, 130 Iowa 
671. 
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forecloturer on the coverage of the mortgage and the de¬ 
cree of forecloaure. 

The legislature is without power to appropriate 
the property of a private corporation and bestow 
it on a successor corporation as a mere gratuity in 
violation of corporate charter rights of the former 
corporation and in defiance of the wishes of such of 
its members as do not consent thereto.^® 

On reorganization through the medium of a new 
corporation formed by the purchasers at a fore¬ 
closure sale, only such property of the old corpora¬ 
tion as was covered by the mortgageand by the 
decree of foreclosure^^ passes to the new corpora¬ 
tion; and under statutes which merely authorize 
the new corporation to take such property, it does 
not ipso facto pass.^^ An agreement by a mort¬ 
gagee with the receiver of the old corporation to 
waive the right to possession for default, intended 
to protect the receiver in his administration, does 
not accrue to the benefit of the new corporation 
organized to take over the property subject to the 
mortgagee.^'^ 

Where the detM by which the new company ac¬ 
quires the property of an old company, the dissolu¬ 
tion of which has been decreed, is declared void, 
but the new company has advanced for the purchase 
of the property an amount of money sufficient to 


pay all the creditors of the old company in full and 
which in fact has been used for that purpose, it is 
entitled to be subrogated to the rights of the credi¬ 
tors, and to this extent and for this purpose, the 
old company will be deemed to hold the legal title 
to the property as trustee for the benefit of the new 
company.^® 

The property which passes to the new corpora¬ 
tion pursuant to a voluntary reorganization agree¬ 
ment depends on its terms.^® The terms of such 
agreements are frequently such that the rights of 
action of the old corporation pass to its successor, 
but this is not always the'ease.^* 

A new corporation organized for the purpose of 
succeeding to the business of an existing corpora¬ 
tion docs not acquire the property of the old corpo¬ 
ration without iiiirchasing the same in good faith.^® 
Rights which are not assignable at law or in equity 
do not pass to the new corporation.^® Where, de¬ 
spite the reorganization of its business by the for¬ 
mation of a new corporation and the transfer of its 
assets thereto, a corporation is neither dissolved nor 
Its properly rights abandoned, but on the contrary 
its corporate existence remains for the purpose of 
winding up its corporate business affairs, a right of 
action for damages for breach (jf a contract made 
by It is in it and not in the new corporation.^! 


10. Wifl.—Huber v. Martin, 105 N 
W. 1031, 1135, 127 WlH. 412. 115 
Ain.S a. 102.3, 3 L n.A.,N.S., 653. 7 
Ann (?as 400. 

11. Tlel.—Wilininglon, etc., R. Co, v. 
Downward. 14 A. 720. 

14a C.J. p 1040 note 48. 

JProperty pa-ssing by foreclosure sale 
of corporate property generally see 
supra S 1210. 

Where aU property and effects of 
corporation are included in deed of 
trust and in sale thereunder to new 
corporation, latter is successor of 
contract rights of old corporation 
and may maintain suit thereon.— 
White River Stave Co. v. Eramerson, 
ri6 S W. 106‘J. 67 Ark. 617. 

Corporate hooks 

After sale of property of railroad 
company under mortgage, and subse¬ 
quent .sale by purchaser to new com¬ 
pany, receiver of old company can¬ 
not, by summary process, compel of¬ 
ficers of new company to turn over 
to him books of the old company, 
which books pa.sst‘d into their pos¬ 
session when property changed 
hands, and have been used as books 
of new company, although some per¬ 
sons were officers of old company.— 
Olmstead v. Rochester, etc., H. Co., 
46 Hun. N.y., 552. 
absasohold 

The reorganization by bondholders 
of corporation for which receiver had 


been appointed, under Rev.St. co M, 
57, i.s the organization of a new cor¬ 
poration In which bondholdiT.s suc- 
(eeded to rights of shareholders m 
former corporation and to their eq¬ 
uitable ownership of assets under 
Rev St, c 51 §§ 88, 104, so that such 
reorganization operates as assign¬ 
ment of a leasehold of corporation 
by operation of law.—Clifford v. An¬ 
droscoggin & K. R. Co., 115 A. 511. 
121 Me. 15. 

12. U.S.—Osterberg v. Union Trust 
Co., Ill, 93 US 424, 23 L..Kd. 964 

N.Y.—Prank v. New York, etc, U. 

Co., 25 N.K. 332, 122 N.Y 197. 

ComprobenslTe decree 

Where foreclosure suit and wind¬ 
ing up proceeding are combined and 
court, taking cognizance of reorgan¬ 
ization scheme, provides in its final 
decree that title to all assets of old 
corporation remaining unsold and 
undisposed of shalj be vested abso¬ 
lutely in its successor, new corpo¬ 
ration succeeds to all rights of old 
with respect to certain land, includ¬ 
ing right to ma4ntain suit for refor¬ 
mation of deed thereto.—Williams v 
American Assoc., Tenn., 197 F. 600, 
118 C.C.A. 1. 

13. N.Y.—Mayer v. Metropolitan 
Tract. Co., 150 N.Y.S. 1026, 166 
App.Div. 497. 

14. Conn.—Hartford Realization Co. 
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V. Travelers’ Ins ('*0., 167 A. 728, 
117 Conn 218 

15. 111.—St. I.iOuis, etc . I'o. v Sand¬ 
oval. etc.. Co, 3 NK. 370. 116 III 
170. 

16. Ill—Renner v. Jacksonville 

Clothing Co,. 256 lll..\pp. 175. 

Sale of assets not pasaiag 

A successor corpuratirm is liable 
to owner ‘of old corporation for mer¬ 
chandise of old corporation which it 
took and sold but to which new cor¬ 
poration was not entitled under 
agreement.—Renner v, Jacksonville 
Clothing Co, supra. 

17. Mass—New' York Rank Note Co 
V. Kidder Pr.‘S8 Mfg. Co., 78 N.K 
463, 192 Mass 391. 

14a C.J. p 1050 note 53. 
la N.Y—-Meyer v. Page, 98 N.Y.S. 
739. 112 App.Div. 625. 

19. Okl.—Oklahoma Title Co. v. 
Rurrus. 44 P.2d 852, 172 Okl. 94. 

20. Mass.—American Woolen Co. v. 
Old Colony Trust Co., 160 N.E. 816. 
263 Mass. 321. 

rrand 

Claims for fraud on corporation 
did not vest In suoreeding corpora* 
lion.—American Woolen Co. v. Old 
Colony Trust Co., supra. 

21. U.S.—Illinois Cudahy Packing 
Co. V. Kansas City Soap Co, CC.A 
Kan., 247 F. 556, affirmed Kansas 
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§ 1593. Liability for Debts and Obliga-, 

tions of Old Corporation 

Reorganization alone without agreement doea not 
render the new corporation liable for the debta of the 
old, and thia la true aa to inferior claima In the eaee 
of a reorganization following a forecloaure. If, however, 
the reorganized corporation la but a continuation of the 
old It becomea liable for auch obligatiena. If the re¬ 
organization conatitutea a diveraion of corporate funda 
or a fraudulent conveyance the property remalna liable 
for the old corporation'a obligatlona. 


The mere fact of reorganization and acquisition 
of the corporate assets does not of itself render the 
new company liable on the old company’s contracts 
without a showing of ratiheation or recognition,22 
and this is true even though there is an identity of 
stockholders and control in the two corporations.^^ 
Where, however, the reorganization agreement pro¬ 
vides for assumption of liability on the old corpora¬ 
tion’s obfigations, the new corporation will be held 


City Soap Co. v. Illinois Cudahy 
Packing Co., 265 F. 108. 

Transfer not breach of contract 
That plaintiff corporation, after 
making contract with defendant for 
purchase of merchandise on credit, 
pursuant to plan of reorganization, 
conve.ved all of its property to new 
corporation, subject to all its debts, 
undertakings, liabilities, and olili- 
gutions, which wcie assumed by new 
company, was held not a breach ol 
contract so as to have deprived it of 
right to enforce performance of con¬ 
tract or to recover damages for its 
breach, especially where it tendered 
to defendant the contract price — 
Kansas City Soap Co v. Illinois Cud¬ 
ahy Packing Co., CCA.Kan., 265 F 
108, affirming. D.C., ]llinoi.«« Cudahy 
Packing Co. v’. Kansas City Soap 
Co, 247 F. 556. 

22. Ark—Southeast Arkansas Tele¬ 
phone & Power Co v Allen, 87 S 
VV2d 36. m Ark 520 
Cal —Pierce v River.«*ide Mortgage 
Se< urilies f’o., 77 P 2d 226, 26 ("al 
App Jd 248. 

Colo—IJeaver Park Co v. Hob.Mon, 
283 T». 772, 86 Colo 559 
Iowa—Heinen \ 'Waterloo Monu¬ 
ment Co., 220 K.W 62, 206 Iowa 
198. 

Kan.—Smith v. Hutchinson Box 
Board & Paper tV. iso J*. 9S3. 104 
Kan. 732—Smith v Hutchison Box 
Board & l*apcr Co.. 166 P. 4S4, 101 
Kan. 274. 

Mo.—Kvans v. Unity Investment Co., 
App. 196 S W. 49 

Okl.—Oklahoma Title (*o v. Hurriis, 
44 P.2d 852, 856, 172 Okl. 94, cit¬ 
ing Corpas Juris. 

Tex.—Ponder v. Southwestern Hotel 
Co., Civ.App., 114 S.W2d 319, er¬ 
ror refused. 

Adeguat# payment for assets 

Where sale of assets is made in 
good faith by old eorporatltui to new 
corporation and for sufficient con¬ 
sideration, and new corpoiation leav¬ 
es with old corporal ion siillicient as¬ 
sets with which to pay debts of old 
corporation, creditor of old corpora¬ 
tion cannot collect his debt from new 
corporation.—Pierce v. Uivcrside 
Mortgage Securities Co., 77 r.2d 226, 
26 CRl.App.2d 248. 

Contract to repnrobase stock 

One employed as superintendent 


by corporation, who purchased un¬ 
der his contract of employment stock 
of corporation, which agreed to re¬ 
purchase it on superintendent's dis¬ 
charge. was not entitled to recover 
on his discharge from new corpora¬ 
tion formed by purchasers of tan¬ 
gible property of old corporation, in¬ 
cluding its‘contracts, in absence of 
show'ing that new corporation had 
knowledge of contract or what rela¬ 
tion organizers of newr corporation 
had to corporation.—Buehler v. U 
S. Fashion Plate Co.. 112 A. 632. 269 
Pa. 428, 

Partial payment of creditors 

Where a corporation with assets 
w'orth approximately seventeen thou¬ 
sand dollars W'as indebted in excess 
of one hundred thousand dollars, and 
a new' corporation was formed to 
take over its assets, and it did so, 
and paid creditors thirty five cents 
on the dollar, thus expending more 
than value of assets received, it was 
not liable to creditors of old corpo¬ 
ration in absence of fraud.—Kvans v 
Unity Investment Co., Mo.App, 196 
S \V. 49. 

Bad check cf cld cerporatien 

New corporation was not liable, 
where incorporator indorsed check 
received in distribution of assets of 
old rorporntion after a.ssigning stock 
therein «s security—Reaves Ware¬ 
house Corporation v. Easley, 142 S E. 
,356. 150 Va, 236. 

No liability to old corporation 

Transfer of corporation’s a*^.‘<ets 1o 
new company for less than full val¬ 
ue, w’lthout fraud or mutual mis¬ 
take, gave old company no taust ol 
action against new one.—Nave-Mc¬ 
Cord Mercantile C'o. \. Riiiiney, C C. 
A.Mo., 29 F2d 383. 

Biability as betwoon stookholders 

(1) Evidence that new corporation 
did not in express terms or by rea¬ 
sonable implication assume payment 
of debts or liabilities of old corpora¬ 
tion was held not to w'arrant conclu¬ 
sion that it was not a separate and 
distinct corporation, but merely a 
continuation of old cvirpnratiun, so 
that stockholders of new corporation 
signing agreement that liability to 
payment of notes for indebtedness of 
old corporation secured by indorse¬ 
ment should continue to all renew¬ 
als, and until their discharge, were 
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not precluded from requiring contri- 
butior from other signers of agree¬ 
ment, stockholders of bid corpora¬ 
tion, for any losses alleged to have 
been Hu.*<tained by reason of for¬ 
mer’s indorsements of old corpora¬ 
tion’s notes—Murphy v. Winham, 
299 SW. 361, 175 Ark. 10. 

(2) Evidence that indorsers on pa¬ 
per of old corporation, liable to pay¬ 
ment of its debts as such, and for 
loss to w'hom, by such indorsement, 
stockholders’ agreement for contri¬ 
bution was mu do, paid off all in- 
debtcdne.ss for which they were lia¬ 
ble by substituting notes signed by 
new' corporation, and indorsed by 
them individually, taking up the 
old notes and discharging their lia¬ 
bility thereunder by new notes, which 
were accepted by holders in payment 
of the old, W’as held to amount to a 
satisfaction and payment of indebt¬ 
edness of old corporation, for pay¬ 
ment of w'hich stockholders of new' 
corporation were liable on their in¬ 
dorsement. and for which lo.ss be¬ 
cause thereof other signers of agree¬ 
ment, stockholders of old corpora¬ 
tion, were liable to contribution In 
so far n.s Ihc.v w'ere concerned.—Mur¬ 
phy V Winham, supra, 

23. Ma.s.v» —Berry v Old South En¬ 
graving To., 186 N.K. 601, 283 

Muss 441. 

Tex —Ponder v-. Southwestern Hotel 
Co, Civ App, 114 S.W.2d 319. er¬ 
ror refused. 

No merger or agency 

Identity of stockholders and con¬ 
trol of new' corporation did not 
merge old and new corporations or 
make either agent of the other.— 
Berry \'. Old South Engraving Co.. 
186 N.K. 601, 283 Mass. 441. 

Old union labor contract 
Where old corporation complied 
with provisions of agreement with 
employees’ union in discharging em¬ 
ployees, and thereafter discontinued 
business, and Us stockholders or¬ 
ganized new corporation which con¬ 
tinued business, old corporation was 
not liable to union under contract.— 
Berry v. Old South Engraving Co., 
supra. 

Zndepondant consideration on ac¬ 
quisition of corporate assets.—Rauh 
V. Siebler Tailoring Co., 30 Ohio N.P,, 
N.S., 442. 
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thereon.2^ So, except where it appears that the 
property involved exceeded in value the amount of 
the lien foreclosed,26 it is the general rule that, 
where the reorganization follows a valid foreclo¬ 
sure, the new corporation is under no obligation 


with respect to the liabilities of the old corporation 
which did not have priority over the mortgage or 
other lien forecloscd,26 unless such liability is ex¬ 
pressly or by reasonable implication assumed by the 
new corporation,27 or is imposed by the decree of 


24b U.S —Buck V. Kleiber Motor Co., 
C.CA.Kan., 97 F.2d 557, rehearing 
denied 98 F.2d 903—Bankers Trust 
Co. V. Hale & Kilburn, C.C.A.N.Y.. 
84 F.2d 401—Safety Car Heating & 
Lighting Co. v. U. S. Light and 
Heating Co.. D.QN.Y., 2 P.2d 384. 
Ark.—Meeks v. Arkansas Light & 
Power Co., 227 S.W. 405, 147 Ark. 
232. 

Cal.—Pierce v. Riverside Mortgage 
Securities Co., 77 P.2d 226. 25 Cal. 
App.2d 248. 

Ohio.—^Whitaker-Glessner Co. v. 
Strick, 158 N.E. 554, 25 Ohio App. 
415. 

‘*Where corporation is organised to 
take over the assets and liabilities of 
another concern the new organiza¬ 
tion is directly liable to the creditors 
of the former busines.s.”—East Tex¬ 
as Title Co. V. Parchman. Tex.Civ. 
App., 116 S.W.2d 497, 600. error dis¬ 
missed. 

Assnxnptlon agreement constmed 

As respects whether nonprofit cor¬ 
poration organized to take over a 
hospital operated by old corpora¬ 
tion assumed indebtedness evidenced 
by first mortgage bonds of old corpo¬ 
ration, word "assumed” in by-law of 
new corporation which provided that 
"Until the payment of all indebted¬ 
ness proposed to be assumed and un¬ 
dertaken” by new corporation trus¬ 
tee named in trust deed should have 
right to elect a majority of board of 
directors did not apply to new bond 
issue but referred to old bond issue. 
—Kraft v. Garfield Park Community 
Hospital. 16 N.E.2d 936, 296 Ill.App. 
613. 

Cirouiiuitaii.ti»l evidenos 

Agreement of corporation to as¬ 
sume liability of former corporation 
may be established by circumstantial 
evidence.—In re Johnson-Hart Co., 
D.C.Minn., 34 F.2d 183. 

Considoratloii. for guaranty 

Guaranty of old corporation’s in¬ 
debtedness. executed under seal to 
bank holding indebtedness by new 
corporation taking over old corpora¬ 
tion's assets, and by interested per¬ 
sons, was based on valid considera¬ 
tion, notwithstanding bank had al¬ 
ready promised forbearance on basis 
of guaranty of organizer of new cor¬ 
poration, since contract under seal 
imported consideration and since 
bank's permitting transfer of assets 
was consideration to new corpora¬ 
tion and its organizer, and transfer 
by organizer of part interest In new 
corporation to other guarantors was 
consideration for their guaranties. 
—Florida Asphalt Pavement Mfg. Co. 


V. Federal Reserve Bank of Atlanta. 
CC.A.Fla., 76 F.2d 326, certiorari 
denied 51 S.Ct. 87, 296 U.S. 577, 80 L, 
Ed. 407. 

XdablUtUs laoluded 

(1) Where corporation purchased 
all of another corporation’s assets for 
sole consideration of assuming its 
liabilities, such "liabilities” included 
selling corporation's liabilities to its 
preferred stockholders.—Buck v. 
Kleiber Motor Co.. C.C.A.Cal., 97 F. 
2d 557, rehearing denied 98 F.2d 903. 

(2) A provision in agreement for 
organization of corporation that such 
agreement was in consideration of 
such corporation assuming and agree¬ 
ing to pay its corporate predeces¬ 
sor's valid outstanding debts encom¬ 
passed latter corporation’s obligation 
to payee of notes, executed by it for 
purchase price of sand and gravel 
lease assigned to it by payee, al¬ 
though latter debt was omitted from 
part of agreement fixing priorities 
and specifying order of payment of 
debts.—Victoria Gravel Co. v. Ney- 
land, Tex.Civ.App., 114 S.W.2d 416, 
error dismissed. 

Fartlelpatioii of old oorposation no 

dofonso 

Participation of corporation to 
which was transferred stock of cor¬ 
poration purchasing all its assets, in 
distribution of substantially all as¬ 
sets of purchasing corporation, did 
not relieve purchasing corporation of 
its obligation on its agreement to 
assume payment of notes made by 
selling corporation.—Bankers Trust 
Co. V. Hale & Kilburn Corporation, 
C.CAN.Y., 84 F.2d 401. 

XiSgal remedy not exolnelve 

Creditors of corporation whose 
debts have been assumed by reor¬ 
ganized company are not limited to 
their remedy by action at law based 
on legal assumption, but may resort 
to equity to enforce their lien on as¬ 
sets and properly acquired from old 
company.—Safety Car Heating & 
Lighting Co. v. U. S. Light & Heat¬ 
ing Co., D,C,N.Y., 2 F.2d 384. 

Prlozltlss 

The trustee under mortgage se¬ 
curing bonds of reorganized corpo¬ 
ration, which participated in reor¬ 
ganization and had knowledge that 
property of old corporation was pur¬ 
chased from receivers under order of 
sale containing conditions and im¬ 
posing liability on purchaser, was 
held charged with notice of obliga¬ 
tions assumed and to have taken its 
mortgage subject thereto.—Safety 
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Car Heating & Lighting Co. y. U. S. 
Light & Heating Co., supra. 

25. U.S.—In re Alamac Operating 

Corporation, C.C.A.N.Y., 42 F.2d 

120 . 

Proof 

(1) Placing new mortgage on as¬ 
sets of old corporation taken over by 
new corporation was held conclusive¬ 
ly to establish latter's personal lia¬ 
bility for state license lax against 
old to extent of money obtained, not¬ 
withstanding foreclosure of prior 
Hens absorbed assets.—In re Alamac 
Operating Corporation, supra. 

(2) Proof that foreclosure of prior 
Hens on property previously taken 
over by new corporation absorbed 
property was insufficient to establish 
fact that property had no vahif 
when taken over.—In re Alamac Op¬ 
erating Corporation, supra. 

26. Mo.—Sebroe v. Cassville & \V. 

R. Co., 212 S.W. 11—Blackwell- 
Wiolandy Co. v. Missouri Military 
Academy, App., 104 S.W.2d 702, 
706, quoting Corpus Juris. 

N.Y.—Male v. Atchison, T. & S. V. 
Ry. Co., 129 NE 458, 230 N.Y. 158, 
15 A.L.R. 1098, affirming 166 N.Y 

S. 693, 179 App.Div. 87. 

Okl.—Pierce Petroleum Corporation 
V. Osage Coal Co.. 271 P. 675. 679, 
133 Okl. 130, quoting Corpus Juris. 
Tex.—Ponder v. Southwestern Hotel 
Co., Civ App., 114 S.W.2d 319, 322. 
error dismissed citing Corpus Ju¬ 
ris. 

14a C.J. p 1060 note 67. 

Prior llsu 

The words “prior Hen,” used In 
proposed plan for reorganization of 
corporation providing that property 
of old company should vest in new 
one free and clear except for prior 
Hen to be created by committc'c, 
mean a first or superior lien, and not 
one necessarily antecedent in time. 
—Titus v. U. S. Smelting, etc., Co., 
D.C.N.y., 231 F. 206. 

▼lolatiou of mis against perpetuitlss 
A holder of leasehold bonds, exe¬ 
cuted by corporation, who sought, on 
ground of fraud, to have lien im¬ 
posed on leasehold after there had 
been foreclosure by prior lienhold¬ 
er and reorganization of original cor¬ 
poration, would not be aided by 
showing that lease violated rule 
against perpetuities.—I’onder v. 
Southwestern Hotel Co., Tex.Civ. 
App., 114 S.W.2d 319, error dis¬ 
missed. 

27. Ark.—Meeks v. Arkansas Light 
& Power Co., 227 S.W. 405, 147 
Ark. 232. 
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foreclosure*® or by statute.*® Similarly, the new by the decree of the court,or unless the new cor- 
corporation is not liable for the obligations of the poration assumed such obligations.** 
old corporation where the reorganization and trans- However, even without express assumption of lia- 
fer of the assets was approved by the court in a bility the new corporation as transferee of the cor- 
receivership proceeding, which was fair and free porate assets may be held liable for the obligations 

from fraud or collusion,*® unless otherwise provided of the old.** Thus, where the circumstances sur- 


Mo.—Blackwell-Wielandy Co. v. Mis¬ 
souri Military Academy, App., 104 
d.W.2d 702, 706, ciuoting Corpiu 
Jlorls, 

Okl.—Pierce Petroleum Corporation 
V. Osaae Coal Co., 271 p. 675, 679. 
133 Okl. 130, quotiner Corpus Juris. 
XdaUlitiss not assmnod 

(1) Holder of notes ^iven by man¬ 
ufacturing corporation for minority 
interest In stock of corporation ac¬ 
quired by merger was entitled on 
former corporation's reorganization 
only to participation as general non- 
assenting creditor in proceeds of 
sale of corporation's assets, notes 
not being given fur “merchandise 
debts'' within reorganization plan.— 
First Nat. Bank v. Flershem. Pa , 54 
set. 298, 290 U.S. 504. 78 L.Kd 465. 
90 A.Li.H. 391, modifying in part and 
reversing in part, C.C.A., Fler.shern 
V. National Radiator Corporation. 64 
F.2d 84 7, certlorail granted Flist 
Nat. Bank v. Flershem, 53 fc5(’t 795, 
289 U.S. 722. 77 H.Kd 1473 and (Map¬ 
le r V. Flershem, 53 S.Ct. 795, 2S9 U 
S. 722, 77 LKd. 1473. 

(2) Where assets purchased and 
liabilities assumed by furniture com¬ 
pany from its predecessor did not. 
according to books and list approved 
by public accountant, include a lot, 
agreed to be purchased by its pn^d- 
ei’e.ssor under subscription contract, 
such < ornpany did not assume liabil¬ 
ity under contract.—Little Ut»ck 
Uhainber of Commerce v. Reliable 
Furniture Co.. 211 S.W. 371, 138 Ark 
403. 

(3) The debtor corporation’s char¬ 
ter having been forfeited, contract 
of new corporation to purchase lands, 
personal properly, supplies on hand, 
and contracts for supplies, and to 
carry out -all contracts for fruit for 
delivery after August 1, 1908. and 
pay expenses previous to such date 
in developing markets, did not bind 
new corporation to pa> for fruit pre¬ 
viously acquired for which there had 
been an account stated on August 1. 
1908.—Walker v. Selma Fruit Co., 
171 P. 309. 177 Cal. 625. 

14a C.J. p 1061 note 58 [a], 
aa Mo.—Blackwell-Wielandy Co. v. 
Missouri Military Academy, App., 
104 S.W.2d 702, 706, quoting Corpus 
Juris. 

14a C.J. p 1061 note 69. 

29. Mo.—Blackwell-Wlolandy Co. v. 
Missouri Military Academy. App.. 
104 S.W.2d 702, 706, quoting Cor¬ 
pus Juris. 

14a C.J. p 1051 note 60. 


■tatntss uot Imposiag liability . 

(1) A statute providing that reor¬ 
ganization shall in no way affect lia¬ 
bility of old corporation has not the 
effect of making contracts of old 
binding on new corporation.—Keeler 

V. Atchison, etc., R. Co., Colo., 92 F. 
646. 34 C.C.A. 623. 

(2) Nor does statute permitting 
stockholders of old corporation to 
come into new without payment of 
money impose on new company the 
payment of debts of old.—Stewart's 
App., 72 Pa. 291. 

(3) “Section 9 of the Stock Cor¬ 
poration Law. which provides that 
upon reorganization of a corporation, 
upon the hale of the corporate prop¬ 
erty and franchises to a successor 
corporation, ‘such corporation shall 
be vested with and be entitled to ex¬ 
ercise and enjoy all the rights, priv¬ 
ileges. and franchises which at the 
time of such sale belonged to or were 
vested in the corporation last own¬ 
ing the property sold or its receiv¬ 
er, and shall be subjeot to all the 
provisions, duties and liabilitie.s ini- 
po.sed by law on that corporation,' re¬ 
lates only to obligations imposed by 
law, and is not. in my opinion, broad 
enough to impose upon the defendant 
contractual obligations of its pred¬ 
ecessor which it never assumed.“— 
Seventy-Eighth St., etc., Co v. Pur- 
sell Mfg Co., 155 N.Y.S. 259, 92 Misc 
178. 

30. W.Vu.—fieorge E Warren Co. v. 
A. L. Black Coal Co., 102 S K 672. 
85 WVa. 681, 15 A.L.R 1083 

31. U.S.—In re Armbru.ster Store 
Co., C.C.A.Ohio. 66 F.2d 110, cer¬ 
tiorari denied Lamson Co. v In¬ 
galls, 64 S.Ct. 9«. 290 U.S. 671, 78 
L.Ed. 580 

Tex.—Guaranty. Slate Bank v. Hidal¬ 
go County Bank. Clv.App., 245 S.W. 
1039. 

32. Tex.—Guaranty Slate Bank v. 
Hidalgo County Bank, supra. 

Wash.—Albright v. Sunset Motors, 
268 P. 1036, 148 Wash. 348. 

W. Va.—Geo. E. Warren Co. v. A* 
Black Coal Co.. 102 SE 672, 85 
W.Va. 684. 16 A.L.R. 1083. 

Aotz not oouztitutlug Mzuxnptlou 
New corporation created by reor¬ 
ganization did not assume old corpo¬ 
ration’s liability under conditional 
sales contract by making partial cash 
payment to seller equivalent to ini¬ 
tial payment under contract, or by 
using property sold.—In re Armbrus- 
ter Store Co., C.C.A.Ohio. 66 P.2d 110. 
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certiorari denied Lamson Co. v. In¬ 
galls, 54 S.Ct. 90. 290 U.S. 671. 78 L. 
Ed. 580. 

Obligations not assuiusd - 

New corporation created on reor¬ 
ganization under agreement to pay 
old coiporation’s creditors twenty 
five per cent in cash and give stock 
of new corporation as security for 
old corporation',s notes for balance 
of claims was held not to have as¬ 
sumed indebtedness evidenced by old 
corporation’s notes.—In re Armbrus- 
ler Store Co., supra. 

Oonsideratloa 

(1) Claim against old insolvent 
corporation which receiver ordered 
filed was held consideration for 
agreement to furnish automobile, al¬ 
though time for filing claims had ex¬ 
pired—Albright V. Sunset Motors, 
268 P. 1036, 148 Wash. 348. 

(2) New corporation taking claim 
as consideration for agreement as¬ 
suming contract of old corporation 
with full knowledge of facts could 
not assert that agreement was not 
supported by consideration.—Al¬ 
bright v Sunset Motors, supra. 

(3) New corporation taking as¬ 
signment of claim against old corpo¬ 
ration for purpose of ratifying old 
corporation’s agreement to furnush 
automobile had duty of making its 
disapproval knowit.—Albright v. Sun¬ 
set Motors, supra. 

(4) Failure of vice president to 
retqrn assigned claim when directed 
did not relieve corporation from lia¬ 
bility, since officer’s possession was 
corporation’s possession.—Albright 
V. Sunset Motors, supra. 

33. U.S —In re Alarnuc Operating 

Corporation, C.C.AN.Y., 42 F.2d 

120 . 

Mich.—Pearce v. Schneider, 217 N. 

W. 761, 242 Mich. 28. 

Implied assumption 

A corporation, purchasing, taking 
over, and operating its corporate 
predecessor'a properties and assets, 
impliedly assumes latter corpora¬ 
tion’s debts.—Victoria (jravel Co. v. 
Neyland, Tex.Civ.App., 114 S.\V.2d 

415, error dismissed. 

Judicial sale 

A new corporation, taking over en¬ 
tire assets of old corporation, stock¬ 
holders of which became stockhold¬ 
ers of new corporation, and express¬ 
ly assuming old corporation’s obli¬ 
gations evidenced by notes to tivo of 
its directors, who became directors 
of new corporation, became liable for 
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roundings the reoi^anization are of such character | ation of the old, the former is liable on the contracts 
as to constitute the new corporation but a continu- | and other obligations of the latter.** 


old corporation's debt to payee of 
note executed by it for purchase 
price of sand and irravel lease as- 
siKned to it by pnyee, althougrb judi¬ 
cial sale was resorted to in affecting 
transformation from old to new cor¬ 
poration.—Victoria Gravel Co. v. 
Neyland, supra. 

Xscliaiilos* llsiL 

Notice of claim of subcontractor's 
lien served on oflicers of oriermal cor¬ 
poration owningr property, who be¬ 
came ofHccrs of successor corpora¬ 
tion subsequently orfiranized, was suf- 
flcient notice to successor corpora¬ 
tion.—Fischer IJme & Cement Co. v. 
Kaucher, 61 S.W.2d 492, 164 Tenn. 
657. 

Beaeflt to now corporation 

An agrrcement between buyer of 
peanuts and manager of predecessor 
peanut processing company for re¬ 
turn of processing taxes collected un¬ 
der unconstitutional Federal Agricul¬ 
tural Adjustment Act of 1932 was 
binding on successor peanut proc¬ 
essing company retaining same man¬ 
ager, where benefits accruing under 
agreement were received by succes¬ 
sor company.—Denison Peanut Co. v. 
McCraw’s, Tex.Civ.App., 127 S.W.2d 
499. 

34L U.S.—Okmulgee Window Glass 
Co. V. Frink. Okl, 260 P. 159, 171 
C.C.A. 195, certiorari denied Pink 
V. Okmulgee Window Glass Co., 40 
S.Ct. 342, 251 U.S. 563, 64 L.Kd. 
415—E. I. Du Pont de Nemours & 
Co. V. Smith, C.CA.Va., 262 F. 491, 
164 C.CA. 407. 

Ark.—Meeks v. Arkansas Uight & 
Power Co., 227 S.W. 406, 147 Ark. 
232. 

Cal.—Stanford Hotel Co. v. M. 
Schwind Co., 181 P. 780, 180 Cal. 
348—Higgins v. California Petro¬ 
leum, etc.. Co., 05 P. 155, 122 Cal. 
373—Pierce V. Riverside Mortgage 
Securities Co., 77 P.2d 226, 25 Cal. 
App.2d 248—Blank v. Olcovich 
Shoe Corporation, 67 P.2d 376, 20 
Cul.App.2d 456—Anderson v. Van 
Camp Sea Food Co.. 277 P. 1099, 98 
Cal.App 787 

Ga.—Johnson-Battle Lumber Co. v. 
Emanuel Lumber Co., 126 S.E. 861, 
35 GaApp. 517. 

Idaho.—Moore v. Boise Land & Or¬ 
chard Co., Ltd., 173 P. 117, 31 Ida¬ 
ho 390. 

111.—^Kraft V. Garfield Park Commu¬ 
nity Hospital, 16 N.E.2d 936, 296 
Ill.App. 613. 

La.—Marine Oil Co. v. Cutler Bros., 
App., 179 So. 4S5. 

Okl.—Oklahoma Title Co. v. Burrus, 
44 P.2d 852. 172 Okl. 94. 

Utah.—^Evered v. St. Croix Mines 
Corporation. 285 P. 1008, 75 Utah 
411. 

Wash. —Bowyer v. Boss Tweed-Clip¬ 


per Gold Mines, 79 P.2d 713, 195 

Wash 26. 

"It is well settled that ordinarily 
a corporation, if there is no actual 
consolidation or merger, may suc¬ 
ceed to the property and business of 
another corporation, by purchase or 
otherwise, without becoming liable 
for the latter's debts and obligations 
in the absence of fraud, contract, or 
statute to the contrary. However, 
'Where a new corporation is merely 
a continuation or a reorganization of 
another, and the business or proper¬ 
ty of the old corporation has prac¬ 
tically been absorbed by the new, 
the latter is responsible for the debts 
or liabilities of the former.*"—Cran¬ 
ston Dressed Meat Co. v. Packers 
Outlet Co.. 190 A. 29, 31, 67 R.I. 346. 
No eoaslderatioa for transfer 

Where new abstract company con¬ 
ducted business in same city and in 
same location that was formerly oc¬ 
cupied by old company, acquiring 
furniture, fixtures, and other assets 
of old corporation without paying 
consideration therefor, and stock of 
new corporation was issued in lieu 
of stock in old corporation, new cor¬ 
poration was mere continuation of 
old corporation, and, as such, was 
liable for its debts.—Oklahoma Title 
Co. V. Burrus, 44 P.2d 852, 172 Okl. 
94. 

Implied stipalatloa to pay 

Whore new corporation was form¬ 
ed with changed name and increased 
capital stock, but same stockholders 
and main corporate purpose, all as¬ 
sets of former corporation having 
been turned over as basis for issue 
of stock in new corporation, it was 
held that under circumstances law 
implied stipulation on part of new 
company to pay debt of old concern. 
—Pearce v. Schneider, 217 N.W. 761, 
242 Mich. 28. 

Ctroumstaaces showing oorporats 
Gontiauancs 

A new corporation which was cre¬ 
ated by change of name by amend¬ 
ment of charter of old filling station 
corporation, and to which all assets 
of old corporation except certain ac¬ 
counts and notes receivable were | 
transferred in exchange for stock, 
and which was owned and managed 
by practically same persons as old 
corporation, was mere continuation 
of old corporation and as such liable 
for judgment debt of old corpora¬ 
tion, where, at time of creation of 
new corporation, the old corporation 
possessed pressing financial obliga¬ 
tions.—Marine Oil Co. v. Cutler 
Bros., La.App., 179 So. 485. 

Mere change of same or shift of as- 
aota 

Corporation cannot escape liability 
for its debts by mere change of name 
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or shift of its assets to new corpo¬ 
ration which is really mere continu¬ 
ation of old corporation, especially 
when actual fraud appears or credi¬ 
tors' rights are involved.—Blank v. 
Olcovich Shoe Corporation, 67 P.2d 
376, 20 Cal.App.2d 456. 
aaahllfty for sal# of old corporatioa'o 
stock 

(1) New corporation, which was 
really mere continuation of old cor¬ 
poration. assets of which were pur¬ 
chased by new corporation at bank¬ 
ruptcy sale, was liable to purchasers 
of old corporation's stock, sold in vi¬ 
olation of terms of permit granted 
by corporation commissioner, for 
amount paid therefor, whether old 
corporation's liability therefor at¬ 
tached and debt accrued ab initio at 
time of sale or some act by purchas¬ 
er in nature of demand was neces¬ 
sary to mature debt and fix liability 
—Blank v. Olcovich Shoe Corpora¬ 
tion, supra. 

(2) Shoe company’s sale of em¬ 
ployees’ stock to manager of retail 
store, conducted by him and compa¬ 
ny as partners, for amount for which 
he agreed to sell his partnership in¬ 
terest to company, without first offer¬ 
ing such stock for sale to its em¬ 
ployees, in violation of corporation 
commissioner’s permit, was void, so 
as to authorize recovery of such 
amount by purchaser from such com¬ 
pany’s corporate successor, such 
stock not being sold for cash with¬ 
in Corporate Security Act, St 1917 p 
673, as amended.—Blank v. Olcovich 
Shoe Corporation, supra. 

Befnnd ccrtlAoate 

Where fruit grower refused to ac¬ 
cept interest in new packing associa¬ 
tion in substitution for interest in 
old association, assets of which had 
beeen'taken over by new association, 
under refund certificate, in settling 
account with fruit grower, new pack¬ 
ing association wa.M required to cred¬ 
it fruit grower's account with refund 
due her under certificate.—Merker v. 
Lake Region Packing Ass’n, 172 So. 
702, 126 Fla. 689. modified on other 
grounds 174 So. 229. 128 Fla. 208. 
Torts 

Where reorganization of corpora¬ 
tion IS merely continuation of old 
corporation, reorganized corporation 
will be liable for torts of old corpo¬ 
ration. 

U.S.—B. I. Du Pont de Nemours & 

Co. V. Smith, Vo., 262 F. 491, 164 

C.C.A. 407. 

Wash.—Bowyer v. Boss Tweed-Clip¬ 
per Gold Mines, 79 P.2d 713. 

ZnjiuictiTe relief 

Where corporation engaged in dis¬ 
tributing milk breached contract to 
buy all milk required for its retail 
trade from producers’ association. 
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The assets of the old corporation remain liable in corporate property as a trust fund for the payment 
the hands of the new one, where the circumstances of creditors,36 or a conveyance for the purpose of 
are such as to render the transaction a diversion of hindering, delaying, or defrauding creditors,®* and 


dissolution of corporation and orf^an- 
Ization of new corporation with no 
material chanirrs except sliahtly dif¬ 
ferent name, for sole purpose of 
evading liabflity on contract, did not 
prevent Injunctive relief against new 
corporation.—Dairy Co-op. Ass’n v. 
Brandcs Creamery. 30 P.2d 338. 147 
Or. 488, followed in 30 P.2d 344. 147 
Or. 603. 

Identity of oftcers and stoekholders 
insnfllcient 

New c-orporation created under re¬ 
organization plan, with notice to 
original corporation's creditors who 
made no objection, was not liable for 
debts of old corporation as constitut¬ 
ing same corporate entity, notwith¬ 
standing identity of officers and 
stockholders.—In re Arinbru.ster 
Store Co.. C C.A.Ohlo. 66 F.2d 110. 
certiorari denied Damson Co. v In¬ 
galls. 54 S.Ct 90. 290 U.S. 671. 78 L 
Ed. 580. 

35. U.S—Bankers Trust Co v. Hale 
& Kilhurn Corporation. C.C.A N Y. 
84 K 2d 401—Safety Car Heating & 
Lighting Co V U S Light & Heal¬ 
ing Co.. n.C.NY., 2 F2d 384— 
Mountain States Power Co. \ A 
L Jordan Lumber Co . CCA Mont., 
293 F 502. modifying. D.C, Moun¬ 
tain Stale.s Power ^ Jordan 

Lumber Co. 286 F 217. certiorari 
denied Mountain States Power Co 
V. A L. Jordan Lumber Co . 44 S 
Ct. 332. 264 U.S. 582, 68 L Ed 860 
—Howard v. Maxwell Motor Co. 
D.C.N.Y.. 269 F. 292, affirmed 275 
F. 53 

D C.—Colonial Ice Cream v. 

Southland Ice UtiWties Corpora¬ 
tion. 53 F2d 932. 60 App I) C. 320. 
Kan —Crozier v Menzies Shoe Co . 
of Detroit. Mieh.. 175 P. 376, 103 
Kan. 565. 

Mich —Fisk v. Stale Sav. Bank of 
Ann Arbor, 196 N.W. 342, 225 Mich 
580. 

Okl.—Oklahoma Title Co. v. Burrus, 
44 P2d 852. 172 Okl. 94. 

14a C J. p 1051 note 62. 

Sale of Mssts as ooattmnatioa of 

bnslnsss 

D.C.—('olonial Ice Cream Co. v. 
Southland Ice Utilities Corpora¬ 
tion, 63 F.2d 932, 60 App.D.C. 320. 
SubsequoiLt rotnuuifsr 

If corporation, to which was trans¬ 
ferred some of assets of corporation 
which simultaneously transferred all 
its assets to various corporations and 
dissolved, participated in such trans¬ 
action with knowledge that it would 
culminate in leaving dissolving cor¬ 
poration Incapable of responding to 
Its creditors, such transferee corpo¬ 
ration would be liable on dissolving 
corporation's debts up to value of as¬ 


sets received.—^Bankers Trust Co. v. 
Hale & Kilburn Corporation. C.C.A. 
N.Y.. 84 F.2d 401. 

Umits on dootzlae 

(1) New corporation, which ac¬ 
quires assets and business of old 
corporation merely by issuing its 
capital stock to old corporation, leav¬ 
ing old corporation no property with¬ 
in state which can be subjected to 
payment of debts of old corporation, 
is bound as trustee for creditors of 
old corporation to satisfy such debts 
to extent of assets acquired only 
whore old corporation has siiffifient 
tangible assets in state to pay such 
debts before transfer.—Thrower v. 
Kistler, D.C.S.C., 14 F.Supp. 217. 

(2) New corporation, which ac¬ 
quires assets and business of old cor¬ 
poration merely by issuing its capi¬ 
tal stock to old corporation, is not 
liable for debts of old corporation, 
where creation of new corporation 
and transfer of assets to it vrere in 
good faith and were necessitated by 
imminenct* of liquidation proceedings 
and definitely tended to promote in¬ 
terests of creditors of old corpora¬ 
tion —Thrower v. Kistler, supra. 

(3) Where, on formation of new 
<*ompaiiy to take over business of 
the old for cash, stockholders in old 
company receive nothing in exchange 
for their old stock and pay cash for 
stock ill new' company, the new' cor¬ 
poration IS not liable for debts of old 
company, on the theory that stock¬ 
holders received a benefit from the 
stock in old company, to which they 
.are not rightfully entitled until aft¬ 
er payment of debts due by old com¬ 
pany.—Oehring v Fox Typewriter 
Co., C C.A.Mlch., 272 F. 833. 

Bubsequmit debts of old oorporatloa 

Property of corporation which took 
over all assets of insolvent corpora¬ 
tion could not be appropriated to 
delits of insolvent contracted after 
its dissolution—Irish v. Schooner, 
151 N.E. 744, 255 Mass. 359. 

Credltorz reoelvlag payment protect¬ 
ed 

Where corporation was liable as 
matter of law for debts of predeces¬ 
sor, and set aside stock for payment 
thereof, receiver was not entitled to 
recover from creditors paid or officer 
making payment, although other 
funds were used.—I’earcc v Schnei¬ 
der, 217 N.W. 761, 242 Mich. 28. 

Priority over creditors of nsw corpo¬ 
ration 

Where reorganization of corpora¬ 
tion changed but one word in name, 
and its charter parentage, with same 
stockholders, officers, assets, etc., 
creditor of old corporation had a 
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right to follow property to new cor¬ 
poration, if title passed to it, or to 
levy on it as property of judgment 
debtor, where title stood of record in 
such debtor’s name, and was not re¬ 
quired to share With creditors of new 
corporation on its bankruptcy.—Fisk 
V. State Sav. Bank of Ann Arbor, 196 
N.W. 342, 225 Mich. 680. 

36. U.S.--Plrst Nat. Bank v. Pler- 
Bhem, Pa.. 64 S.CL 298, 290 U.S. 
604. 78 L.Ed. 465, 90 A.L.R. 391, 
modifying in part and reversing in 
part, C.C.A., Flershem v. National 
Radiator Corporation, 64 F.2d 847. 
certiorari granted First Nat. Bank 
V. Flershem. 63 S.Ct 796, 289 U.S 
722. 77 L.Ed. 1473, and Clapier v. 
Flershem, 53 S.Ct. 795, 289 U.S. 
722, 77 LEd. 1473. 

Ala.—Cohen v. Pavlik. 178 So. 435, 
235 Ala 289. 

Arlz—Kendall v. Silver King of Ari¬ 
zona Mining Co., 226 P. 540. 26 
Ariz. 456. 

Cal.—^Pierce v. Riverside Mortgage 
Securities Co., 77 P.2d 226, 25 Cal. 
App 2d 248 

Fla—Florida Brogdex Distributors v. 

Hulsey. 138 So. 728. 103 Fla. 723. 

III.—Meridian Amusement Co. of Illi¬ 
nois v. Home Theater Co., 215 Ill. 
App. 479. 

Ky —Maryland Casualty Co. v. New 
Trosper Coal Co., 294 S.W. 801, 219 
Ky. 843. 

Lta.—Marine Oil Co. v. Cutler Bros.. 

App., 179 So. 485. 

14a C.J. p 1052 note 63. 

Xnadeqnaoy of coasidsmtloB 

Fraudulent nature of transaction 
betw'een alleged successor corporation 
and old corporation as to creditors 
of latter may exist In transfer of 
assets w'ithout consideration, or for 
grossly Inadequate consideration for 
benefit of same beneficial owners.— 
Florida Brogdex Distributors v. Hul¬ 
sey, 138 So. 728, 103 Fla. 723. 

FsrsoBBl frsnd mmscssssry 

To entitle creditors of old corpo¬ 
ration to reach equitable assets of 
alleged successor corporation with 
same directors, no personal fraud of 
directors need be shown.—Florida 
Brogdex Distributors v. Hulsey, su¬ 
pra. 

OrgsalsatioiL of nsw oorporatioB aot 
frsudnls&t 

(1) That officers, directors, and 
stockholders, as individuals, organ¬ 
ized new corporation to do business 
exactly like business done by old 
corporation without burden of agree¬ 
ments respecting employment of un¬ 
ion labor, did not show fraud.—Ber¬ 
ry v. Old South Engraving Co., 186 N. 
E. 6t>l. 283 Mass. 441. 
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this has been held to be so even where the transfer 
of the assets was made pursuant to a consent decree 
in a receivership or other judicial sale,®*^ and wheth¬ 
er or not the new corporation is considered a mere 
continuation of the old.^s Where liability is predi¬ 
cated on the trust fund theory, it is limited to the 
amount of the value of the property received by the 
new from the old corporation.*® 

For a consideration of the liability of transferees 
of corporate assets generally see supra § 1380. 


§ 1594. Actiont 

In the C.J.S. title Abatement and Revival § 102 is 
treated the effect of a reorganization of a corpora¬ 
tion with respect to the abatement of an action in¬ 
stituted against the old corporation. 

§ 1595. - Form of Action 

The action agalnat the reorganized corporation will 
be either at law or in equity, dependent on the nature 
of the cauae and the relief aought. 

An action against the reorganized corporation 
may be an action at law^® or a suit in equity,^! ac- 


(2) Where old corporation dis- 
chargred employees by giving notice 
required under agreement with em¬ 
ployees’ union, and stockholders 
formed new corporation which em¬ 
ployed nonunion men. union could not 
recover against new corporation not 
assuming contract where there was 
no fraud.—Berry v. Old South En¬ 
graving Co., supra. 

Zatarveatloa la rooalvorsliip 

Nonassenting creditor could, after 
decree for sale of corporation’s a.s- 
sets and reorganization, intervene 
in receivership suit as against new 
corporation, since new corporation 
became party by applying for con¬ 
firmation of sale.—First Nat. Bank v. 
Florshem, supra. 

Ooatiagoat olalm 

The contingent character of claim 
of creditor of corporation at time of 
transfer of its assets does not, of it¬ 
self, bar him from later proceeding 
as defrauded creditor.—Oehring v. 
Fox Typewriter Co., C.C.A.Mich.. 272 
P. 833. 

Sabsequeat rent j 

W’here assets of corporation were 
sold by receivers to reorganized com¬ 
pany, subject to payment of claims 
filed within time fixed by court, and 
such assets exceeded in value price 
paid in sum sufficient to pay all 
claims, purchaser, by paying rent 
under lease to old company until 
time for filing claims expired, could 
not deprive lessor of right to follow 
such assets to recover for subse¬ 
quently accruing rentals.—Howard v. 
Maxwell Motor Co., C.C.A.N.Y., 275 
F. 53, affirming, D.C., 269 P. 292. 
Tims claim aoerned 

Where sole stock owners caused 
their corporation to issue bonds to 
them without consideration, secured 
by mortgage to a third person, and 
afterward induced mortgagee to fore¬ 
close, they purchasing at sale by 
turning in their bonds and transfer¬ 
ring assets to new corporation, of 
which they continued to be control¬ 
ling stockholders, all for purpose of 
delaying and defrauding creditors, 
plaintiff, having Judgment for per¬ 
sonal injuries against old company. 


was not prevented from following as¬ 
sets in hands of new by fact that his 
cause of action did not arise until 
after issuance of bonds.—Kendall v. 
Silver King of Arizona Mining Co., 
226 P. 640, 26 Ariz. 456. 

37- U.S.—In re Armhruster Store 
Co.. C.C.A.Ohio. 66 F.2d 110, cer¬ 
tiorari denied I^amson Co. v. In¬ 
galls. 54 S.Ct. 90. 290 U.S. 671. 78 L 
Ed. 680—In re Alamac Operating 
Corporation. C.C.A.N.Y., 42 E.2d 

120—Thrower v. Kistler, D.C.S.C., 
14 P.Supp. 217. 

Transfer wlthont consideration 

Transfer of assets to new corpora¬ 
tion without consideration under con¬ 
sent decree in re<*elvership reorgani¬ 
zation rendered new corporation lia¬ 
ble to nonassenting creditors at least 
to extent of value of assets received. 
—In re Alamac Operating Corpora¬ 
tion, C.C.A.N.Y., 42 P.2d 120. 

38. Ala—<^ohen v Pavlik. 178 So. 
435. 235 Ala. 289. 

39. U.S.—Bankers Trust Co. v. Hale 
& Kilburn Corporation, C.C.A.tST.Y., 
84 P.2d 401—In re Alamac Operat¬ 
ing Corporation. CC.A.N.Y., 42 P. 
2d 120—Tone Suzuki v. Central Ar¬ 
gentine Ry., C.CA.N.Y., 27 P.2d 
795, modifying, I).C., Tone Suzuki 
He Co. V. Central Argentine Ry., 19 
F.2d 645, and certiorari denied Cen¬ 
tral Argentine Ry. v. Tone Suzuki, 
49 S.Ct. 178, 278 U.S. 652. 73 L.Ed. 
563—Okmulgee Window Glass Co. 
V. Frink, Okl.. 260 F. 169, 171 C.C. 
A. 195, certiorari denied Pink v. 
Okmulgee Window Glass Co., 40 S. 
Ct. 342, 251 U.S. 563, 64 L.Ed. 415 
—Thrower v. Kistler, D.C.S.C., 14 
F.Supp. 217. 

Ala.—Cohen v. PavHk, 178 So. 43'6, 
235 Ala. 289. 

Kan —Crozicr v. Menzies Shoe Co. of 
Detroit, Mich.. 176 P. 376, 103 Kan. 
665. 

Mo.—Evans V. Unity Investment Co., 
App., 196 S.W. 49. 

Okl.—Oklahoma Title Co. v. Burrus, 
44 P.2d 862, 172 Okl. 94. 

Bstoat of zooovory 

Where reorganized corporation 
bought In property of old corporation 
on foreclosure where there were 
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I bondholders and general creditors, 
unsecured creditor is entitled to re¬ 
cover from reorganized company only 
his proportionate share of sum which 
would have been available for gener¬ 
al creditors, determined by deducting 
amount of prior liens from fair val¬ 
ue of property sold.—Mountain 

States Power Co. v. A. L. Jordan 
Lumber Co., C.CA.Mont., 293 F. 502. 
modifying; I>.C., Mountain States 
Power Co. v Jordan Lumber Co., 
286 F. 217, certiorari denied Moun¬ 
tain States Power Co v A. L. Jor¬ 
dan Lumber Co., 44 S Ct 332. 264 
U.S. 582, 68 L.Kd. 860 
Sdparats property of now corporation 
exempt 

Where one selected to dissolve cor¬ 
poration and organize new one with 
same name purchased land to be used 
as building site by new corporation, 
for which old corporation paid no con¬ 
sideration, nor acquired deed there¬ 
for, but which deed was held by pur¬ 
chaser until organization of new cor¬ 
poration, old corporation did not be¬ 
come owner of land merely because 
deed was in its name, but, as soon as 
second corporation came into legal 
existence, it was vested with legal ti¬ 
tle to such land. Hence such proper¬ 
ty cannot be reached by creditor of 
dissolved corporation.—Chevrolet Mo¬ 
tor Co. of Texas v. Morris Auto Co.. 
Tex.CIv.App., 269 S.W. 872 

40 . Neb.—Douglas Printing Co. v. 
Over. 95 N.W. 656, 69 Neb. 320. 

R.I.—Cranston Dressed Meat Co. v. 
Packers Outlet Co.. 190 A. 29. 31, 
57 R.l. 345. citing Oorpiiz juris. 

14a C.J. p 1052 note 67. 

Novstioa nsosssary 

Creditors of corporat4on, assets of 
which have been transferred to new 
corporation, have no right of action 
at law against new corporation, un¬ 
less there has been new contract, 
such as will amount to novation.— 
Ewing v. Composite Brake Shoe Co.. 
47 N.E. 241, 169 Mass. 72. 

41. U.S.—-Nave-McCord Mercantile 

Co. V. Ranney, C.C.A.Mo., 29 F.2d 
384. 

Neb.-«-4Uiarpl6B Co. v* Harding 
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cording to the nature of the cause of action and re¬ 
covery or relief sought. Where the new corpora¬ 
tion has assumed the obligations of the old, a di¬ 
rect action at law will lie against it on such obliga¬ 
tions ;42 but where the action against the new cor¬ 
poration is based on the fraudulent transfer to it 
of the assets of the old corporation, the remedy is 
in equity.4 3 Although one sues a corporation at 
law on a promise by it, inuring to his benefit, to as¬ 
sume the liabilities of the corporation of which it 
was successor, He is entitled to have the principles 
of equity applied in considering the facts and cir¬ 
cumstances out of which the liability arose.^^ A 
bill of discovery will lie against the reorganized 
company to disclose to a mortgage bondholder the 
plan of the reorganization.^^ 

§ 1596. - Conditions Precedent 

Recovery of ■ Judgment against the old corporation 
Is not a condition precedent to an action against the new 
which is substantially a continuation of the old which 
has become practically extinct. 

The rule that the obtaining of judgment against 
the old corporation and the return of execution un¬ 
satisfied are conditions precedent to a proceeding 
against the new corporation is subject to certain 
recognized exceptions, as where the new corpora¬ 
tion IS essentially but a continuation of the activi¬ 
ties and interests of the old company, which retains 
simply Its franchises as a corporation, and thus be¬ 
comes practically extinct as an active entity,**® or 
where it can be seen in advance that a judgment 
against the old company would require a further 
proceeding against the new company to secure any 


satis faction,^ 7 qj- where the circumstances are such 
that to deny a direct suit would be to deny all rem- 
edy.48 Under some circumstances the bona fide 
holder of stock is not required to reduce his demand 
against his assignor to judgment before he may 
lawfully sue to have the original corporation rein¬ 
vested with its corporate and franchise rights.^® 
If the right of the creditor to sue the old corpora¬ 
tion is subject to any conditions, such condition must 
be satisfied before action may be brought against 
the new corporation.®® 

§ 1597. -Defenses 

Only such defense! as were available to the old Cor* 
poratlon against a particular obligation may be available 
to the new corporation when sued on such obligation. 

A new, reorganized, or other corporation which 
succeeds to the rights, property, and liabilities of an 
old corporation is precluded, when defending a suit 
on a liability of the old corporation, from making 
any defense which that corporation could not have 
made.®*^ So, where, by the statute under which a 
corporation was permitted to reorganize, it is bound 
to discharge liabilities of the former organization, 
it IS no defense to an action against it for such a 
liability that the former organization was continued 
for a certain period of time after the surrender of 
its charter, which had not expired, for the purpose 
of prosecuting and defending suits by and against 
it.®2 On the other hand, any limitation on the right 
of the creditor to sue the old corporation applies to 
suits or actions brought by such creditor against 
the new corporation.®® Anything going to defeat 


Creamery Co., Ill N.W 783, 78 
Nob. 795. 11 L..U A..N.S.. 863 

Action at law for ooavoraion improp¬ 
er 

Owner of stock hold in trust had 
no loxal remedy by a<'tioii for c-un- 
version barrinx suit for her propor¬ 
tion of value of xood will of corpora¬ 
tion transferring assets to defendnn: 
corporation—Nave-McCord Mercan¬ 
tile Co. V. Ranney, supra. 

42. U.S.—E. I. Du Punt de Nemours 
& Co. V. Smith, Va., 262 F. 491, 164 
C.C.A. 407. 

43. Neb.—Sharpies Co v Harding 
Creamery Co.. Ill N.W. 783, 78 
Neb. 795, 11 L.R.A..N S., 863. 

44. Ark.—Arlington Hotel Co. v. 
Rector. 186 S.W. 622. 124 Ark. 90. 

46. N.J.—Midland R. Co. v. Hitch¬ 

cock. 34 N.J.Eq. 278. 

4iB. U.S.—Okmulgee Window Glass 
Co. V. Frink, Okl., 260 F. 159, 171 
C.C.A. 196, certiorari denied Fink 


V. Okmulgee Window' Glass Co.. 40 
S.Ct. 342, 251 U.S. 563. 64 L.Ed. 
415. 

47. U.S.—Okmulgee Window Glass 
Co. V. Frink, supra. 

48. U.S.—Okmulgee Window Glass 
Co. V. Frink, supra. 

49. Okl.—Sulphur Springs First Nat 
Bank v. Stribling, 86 P. 512, 16 Okl. 
41. 

Baiesue by aaaignor as organiser of 
new corporation 

This is true where corporate stock 
is held by assignment and delivery 
as security for debt, and assignor, 
being president of corporation, pro¬ 
cures a reissue of such stock to him¬ 
self and assigns reissued stock to 
third person, and by vote of such 
stock corporation is reorganized un¬ 
der difTerent name, and property and 
franchise rights are sought to *>** 
vested in such reorganized company. 
—Sulphur Springs First Nat. Bank v. 
Stribling, supra. 
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50. U.S.—Allan v. Moline Plow Co., 
C.C.A Mo., 14 P.2d 912. 

51. Ind—JeffersonVIIlf, etc., R. Co. 
V. Hendricks. 41 Tnd 48 

Wash.—Miller v. Washington South¬ 
ern R Co.. 39 P. 673, 11 Wash. 414. 
14a C J. p 1052 note 76. 

Availsbility of dofsase of nsnry 
Where borrowing companies con¬ 
veyed all their property to lender to 
satisfy indebtedness, which was 
usurious, and lender conveyed to new 
company formed to unify business of 
iiorrowing companies, the new com¬ 
pany. assuming indebtedness, could 
not avail itself of fact of usury in 
contract between lender and borrow¬ 
er companies, transaction not con¬ 
stituting an "amalgamation,’' "merg¬ 
er,” or "consolidation" of borrower 
companies.—Sugg v. Smith, Tex Civ. 
Apr».. 205 S.W. 363, error refused. 

52. Pa.—Kelsey v. Crawford County 
Nat. Bank. 69 Pa. 426 

53. U.S.—Allan v. Moline l»low Co.. 
C.C.A.MO.. 14 F.2d 912. 
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the action against the reorganized corporation, may 
be pleaded by it in defense.®^ 

Where the new corporation sues on a contract of 
the old company which it has adopted, any defense 
available against the old con)oration is available 
against the new.55 Fraud in the reorganization 
scheme may be set up as a defense to a suit by a 
reorganized corporation relative to property ac¬ 
quired by it in the reorganization.®® 

Limitations. The suit against the new corpora¬ 
tion may be barred by limitations or laches.®^ 
Laches will not operate to bar an action where the 
failure to act was due to ignorance of the facts,®® 
or where the delay did not operate to the new cor¬ 
poration’s disadvantage.®® Although a suit to set 
aside a transfer of corporate assets under a plan of 
reorganization may be barred by limitations or lach¬ 
es, the new corporation may nevertheless be sued 
on its agreement to assume the obligations of the 
old corporation.®® 


§ 1598. — Parties and Process 

The old corporation is not a necessary party to an 
action on an obligation for which the new corporation is 
liable. 

Where the reorganized corporation is liable for 
the debts and obligations of the old corporation, the 
latter need not be made a party to a suit to enforce 
such liabilities.®! Where the property taken over 
by the new from the old corporation is ample to pay 
all the debts of the latter, one creditor is not bound 
to convene all the creditors before the court, but 
may prosecute his own claim alone against the 
new corporation.®^ A stockholder of a corporation 
which has been reorganized into a foreign corpo¬ 
ration without his consent may sue the old corpo¬ 
ration to have the reorganization set aside without 
making the reorganized corporation a jiarty.®® In 
a suit by a stockholder against the reorganized cor¬ 
poration, it IS unnecessary to make parties persons 
against whom no relief is sought, .such as the reor- 


54. N.Y.—Tanham v. Manufacturers 
Trust Co., 300 N.Y.S. 957. 165 Misc. 
426. 

Contract not for benefit of plaintiff 

Where, after company's issuance of 
rent trust certificates, company, its 
principal stockholders and trustee, 
entered into contract creating spe¬ 
cial fund to be used in trustee’s dis¬ 
cretion in certain situations arising 
in company’s business, and providing 
that contract was not made for bene¬ 
fit of third parties, plaintifT, who sur¬ 
rendered defaulted rent trust certifi¬ 
cates for adjusted income obligations 
issued on reorganization of company, 
could not maintain action to enforce 
special fund agreement, to remove 
trustee, or to compel others entitlc-d 
to benefits of such agreement to seek 
enforcement thereof.—Tanham v. 
Manufacturers Trust Co., supra. 

55. Oa.—Johnson-Battle Lumber Co. 
V. Kmanuel Lumber Co., 126 S.IS 
861, 35 Ga.App, 517. 

Braach of contract 

Where new corporation, by reason 
of identity of name, objects, assets, 
and stockholders, was but continu¬ 
ance of old corporation, and liable 
for Its debts and obligations, in suit 
by it for unpaid price of goods, on 
contract which arose out of order 
sent by defendant to old corporation, 
but which was filled by new one, de¬ 
fendant could set off damages arising 
from alleged breach by old corpora¬ 
tion in failing to make deliveries 
under contract between it and de¬ 
fendant.—Johnson-Battle Lumber 
Co. V. Emanuel Lumber Co., supra. 
66 l Mont.—^Plttsmont Copper Co. v. 

O’Rourke, 141 P. 849, 49 Mont. 281 
14a C.J. p 1053 note 78. 

57. U.S.—Buck v. Kleiber Motor Co.. 


C.C.A Cal , 97 F.2d 557, rehearing 
denied 98 F 2d 903. 

Tex—(jucrlnger v. St Louis. B & 
M. Uy. Co.. CivApp., 45 S W.2d 
1108, affirmed 82 S.W 2d 935, 125 
Tex. 418. 

Stockholder’s suit for rescission 

Where preferred stockholders of 
selling corporation did not begin suit 
attacking .sale of all assets until 10 
years after sale, purchasing corpora¬ 
tion could not recognize selling cor¬ 
poration’s preferred stoc*k as its o^^ n 
without amendment of articles, and 
stockholding interests intervened in 
the meantime, stockholders’ rights to 
recognition of their stock as that 
of purchasing c-orporation, to require 
rescission of transaction, and to 
bring stockholders* suit for restora¬ 
tion of transferred propert>, were 
barred by limitations and laches.— 
Buck V Kleiber Motor Co., C.C .V.Cal., 
97 F.2d 557, rehearing denied 98 F.2d 
903. 

5K U.S.—Nave-Met^ord Mercantile 
Co. V. Uanney, C.C.A.Mo., 29 F.2d 
383. 384. 

Minority stockholder’s confidenes In 
relatives 

Minority stockholder, intrusting 
her affairs successively to related 
majority stockholders, in whose busi¬ 
ness judgment she rightfully had 
greatet confidence than in her own, 
hold not barred by laches from re¬ 
covering her share of value of cor¬ 
poration's good will at time of sale 
of Its assets and business to new 
corporation, where she never knew 
until after death of last of such rel¬ 
atives, twenty-two years after trans¬ 
fer, that she had ceased to have in¬ 
terest in business.—Nave-McCord 
Mercantile Co. v. Ranney, supra. 
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59. UR—Safety Car Healing & 
Jiighting Co. v U. S Light & Heat¬ 
ing Co., D.CN.Y., 2 F.2d 384. 
Participation by new corporation 
Delay in completing accounting in 
infringement suit did not constitute 
laches which estopped (‘omplainant 
to enforce final decree against reor¬ 
ganized corporation which purchased 
property of defendant and assumed 
its liability, where new /‘orporatIon 
actively participated in hearings and 
was in part responsible for dela\. 
and where it did not operate to di.*’- 
advantage of any party in interest 
—Safety Car Heating tk I^lghting Co. 
V. U. R Light & Healing supra 
90. U R.—Buck v. Kleiber Motor Co . 
C.(\A.Cal., 97 F 2d 557, rehearing 
denied 98 F.2d 903. 

Bividends to preferred stock 

Where corporation illegally bought 
all of another corporation’s as.Mets 
for sole consideration of assuming 
other corporation’s liabilities, pre¬ 
ferred stockholders of selling corpo¬ 
ration could accept situation and en¬ 
force purchasing corporation’s obli¬ 
gation to pay guaranteed cumulative 
dividends to preferred stockholders, 
notwithstanding their right to bring 
stockholders' suit for rescission of 
sale was barred by limitations and 
laches.—Buck v. Kleiber Motor Co . 
supra. 

61. Cal.—Stanford Hotel Co. v. M 
Schwind Co.. 181 P. 780. 180 Cal. 
348. 

14a C.J. p 1053 note 80. 

62. Va.—Barksdale v. Finney, 14 
Gratt. 338, 55 Va. 338. 

63. Ariz.—Parish v. Cieneguita Cop¬ 
per Co., 100 P. 781, 12 Ariz. 235 

14a C.J. p 1053 note 82. 
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ganization committee,®* or the stockholders of the 
new corporation.®® 

Persons subsequently acquiring interests in the 
property of the new corporation, originally obtain¬ 
ed from the old, subject to its liabilities, are proper 
parties to a bill seeking to enforce an existing ob¬ 
ligation by imposing an equitable lien on such prop¬ 
erty.®® 

It has been held unnecessary, in certain suits by 
the reorganized corporation, to make stockholders 
in the old corporation parties to the litigation.®'^ 


§ 1599. - Pleadings 

General rules of pleading, Including Issues, proof, and 
variance, apply In actions of this character. 

The bill, petition, declaration, or complaint in an 
action by or against a reorganized corporation must 
state a cause of action®** by means of direct and cer¬ 
tain allegations.®® 

Jssu£s, proof, and z^ariance. A reorganized cor¬ 
poration is not entitled to recover in a suit by it 
where it fails to introduce evidence to prove mate¬ 
rial facts put in issue by the pleadings.*^® Matters 
not material to the cause of action pleaded need not 
be proved by plaintiff.'^l 


64. N. J.—Carver v. Southern Iron, i 
etc., Co., 78 A. 240, 78 N.J.Kq. 81. | 

65. Mich.—Sparrow v. Beinent. lO.'i 
NW. 881, 142 Mich. 441, 10 L.R.A.. 
N.S, 725. 

66. U S.—Safety Car Heating & 
Ijighting Co V. U. S. Light & Heat¬ 
ing Co. DC.N.Y., 2 K.2d 384. 

67. Ark.—St Francis Kle<*tric Light 
Co. V. Electric Supply Co.. 61 S W 
912, 69 Ark. 174. 

14a C.J p 1063 note 85. 

Bnjolnlag sals of eorporate property 
Where reorganized company .seeks 
to enjoin sale of property, obtained 
fiom old corporation, under execution 
in fa\or of creditor aa to whom re¬ 
organization is fraudulent, complain¬ 
ant need not make stockholders of 
old corporation parties to a<tion.— 
I'lttsmont Copper Co. v. O’Rourke, 
141 V 840. 49 Mont. 281. 

Zatarest la aaw corporatioa 

Where creditor had obtained judg¬ 
ment against old corporation before 
it was reorganized and note was giv¬ 
en by st<ickholders in reorganized 
corporation in part payment of pur¬ 
chase price of property of old corF»o- 
ration. and this note was deposited 
with trustee on understanding that 
new <orporation was to sue on de¬ 
mand old corporation had against 
judgment creditor and that any ex- 
<'f*as of recovery over amount of 
creditor’s Judgment was to he turned 
over to stockholders of old corpora¬ 
tion, new corporation had such inter¬ 
est in subject mailer as l<» enable It 
to bring action against Judgment 
creditor in its own name, and it is 
not neces.sary for it to make stock¬ 
holders of old corporation parties to 
litigation.—St. Francis Electric l.iight 
Co. V. Electric Supply Co., 61 S.W'. 
912, 69 Ark. 174. 

68. Ark.—Meeks v. Arkansas Light 
& Power Co., 227 S.W. 406, 147 
Ark. 232. 

Cal.—San Leandro Canning Co. v. Pe- 
rillo, 268 P. 666, 84 Cal.App. 627. 
N.Y.—New York v. Eppinger, etc., 

19 C.J.S.--80 


Co. 156 N.T.S. 662. 170 App.Dlv. 

747. 

14a C..T. p 1053 note 86. 

Complaint or bill anttcient 

(1) A bill, seeking decree holding 
respondent corporation answerable 
for (‘orespondent dissolved corpora¬ 
tion's indebtedness to complainant, 
adjudging individual respondents 
trustees of latter corporation’s assets 
and requiring accounting by them, 
was sufficient to invoke equity court's 
jurisdiction to declare individual re¬ 
spondents. who were dissolved cor¬ 
poration’s directors, statutory trus¬ 
tees liable as such, although insuffi¬ 
cient to show that former corpora¬ 
tion, organized by them, was mere 
continuation of dissolved corporation 
—Cohen V. Pavlik, 178 So 435, 235 
Ala. 289 

(2) A holder of realty bonds Issued 
by old corporation operating a hos¬ 
pital w’as not precluded from recover¬ 
ing face value of bonds against now 
corporation which assumed old cor¬ 
poration’s indebtedness on ground 
that holder did not plead its theory 
that new corporation in legal effect 
was a mere continuation of old corpo¬ 
ration, where holder alleged that new 
corporation was organized to contin¬ 
ue business of old corporation and to 
succeed to all property and business 
and to assume all outstanding debts 
and liabilities of old corporation, 
which allegation W'as sufficient to in¬ 
form new corporation of nature of 
claim.—Kraft >. Garfield Park Com¬ 
munity Hospital, 16 N.E.2d 936, 296 
Ill.App. 613—14a C.J, p 1053 note 86 
[a], [bl. 

Cross complaint hold suffloient 

Cross complaint claiming owner¬ 
ship of stock sought to be recovered 
by reorganized corporation and equal 
amount of preferred stock not deliv¬ 
ered by such corporation stated cau.se 
of action for damages for conversion 
and recovery of unpaid dividends.— 
Worth Mills v. Copeland, Tt'x.Civ. 
App., 33 S.W.2d 580, error refused. 
Bill or complaint insnllLclsnt 
I Petition to require corporate direc- 
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tors to provide for payment of non¬ 
interest-bearing debenture certificate 
given unsecured creditors of old cor¬ 
poration was demurrable for failure 
to allege abuse of discretion or fraud 
in refusing to declare distribution — 
Pierce l*etroleum Corporation v 
Osage Coal Co., 271 P. 675, 133 Okl. 
1.30—14a CJ. p 10.5.3 note 86 [c] 
Notice or knowledge of fraud 

A bill, seeking decree holding re¬ 
spondent corporation answerable for 
corespondent dis.solved corporation's 
indebtedness to complainant on 
ground of fraudulent .scheme by lat¬ 
ter corporation’s directors and stock¬ 
holders to defraud its creditors in 
selling or conveying its as.sel8 to for¬ 
mer corporation, should aver trans¬ 
feree corporation's knowiedge or no¬ 
tice of. and participation in, such 
scheme—Cohen v. Pavlik, 178 So. 435. 
235 Ala 289. 

Complaint by now corporation ■nffi- 
ciont 

Complaint alleging that compare 
sold its assets at exci‘ssivc price to 
new corporation organized b.\ com¬ 
pany’s stockholders was not subject 
to demurrer by company.—San Lean¬ 
dro Canning t?o. v Perillo, 258 P. 
666, 84 Cal.App. 627. 

69. NY—Lukach v Blair, 178 N.Y 

S. 8. 108 Mlsc. 20, 

70l III.—Wheadon v. Peoria, etc., R 

Co.. 42 Ill. 491. 

On plea of nnl tiel corporation in 

suit by corporation against third per¬ 
sons to recover property formerb 
o>\ned by another corporation, plain¬ 
tiff is not entitled to recover where 
it fails to introduce evidence of com¬ 
pliance with condition precedent in 
its charter that it purchase; and be¬ 
come the owner of franchises and 
property of the old company, ns in 
such case there is a failure of proof 
of incorporation and of ownership of 
the property.—Wheadon v. I’eoria, 
etc., R. Co, supra. 

71. Tex.—South Texas Tel. Co. v. 

Huntington, Civ.App., 121 S.W. 242. 
14a C.J. p 1053 note 89. 
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§ 1600. — Evidence 

While, ordinarily, the plaintiff has the burden of 
proving his case, such Is not the case where transaction 
Involved Is on Its face to the detriment of the creditors 
and all information regarding it is In the possession of 
the defendant. Irrelevant and immaterial testimony 
should be excluded. 

Ordinarily, one seeking to hold the new corpo¬ 
ration for an indebtedness of the old has the bur¬ 
den of establishing the sanie .^2 Where, however, 
plaintiff makes out a prima facie case, defendant 
has the burden of establishing a defense set up by 
^.*^3 To the rule that the burden usually rests on 
plaintiff of making out his case, an exception exists 
where the transaction under investigation is an un¬ 
usual one operating on its face to the detriment of 
creditors and where all information concerning it is 
in the possession of dcfendants.74 So, where reor¬ 


ganization and sale of the assets is effected by per¬ 
sons in control of the old and new corporations, the 
burden is on the new corporation to prove that the 
reorganization was in all respects fair and just as 
to creditors of the old company.*^® Similarly, where 
it is shown that the stockholders of a company or¬ 
ganized a new corporation to which the assets were 
sold at a grossly excessive price, in an action by the 
new corporation undue influence and inadequacy of 
consideration are presumed, and the burden of dis¬ 
proving the inadequacy is on the old corporation.*^® 

Irrelevant and immaterial evidence should be ex¬ 
cluded,7*^ but testimony as to material and relevant 
matters should not be excluded. 

The rules governing the weight and sufficiency of 
evidence in civil cases generally are applicable in an 
action by or against a reorganized corporation.*^® 


72. Va.—Reaves Warehouse Corpo¬ 
ration V. Kasley, 142 S E. 356, 150 
Va. 236. 

73. N.J.—Carver v. Southern Iron, 
etc., Co., 78 A. 240. 78 N.J.Eq. 81. 

74. La.—Wolff V. Shreveport Gas, 
etc., Co., 70 So. 789, 138 La. 743, 
L.K.A.1916D 1138. 

75. U.S.—Mountain States Power Co. 
V. Jordan Lumber Co.. D.C.Mont.. 
286 F. 217, modided on other 
Srrounds. C.C.A., Mountain States 
Power Co. v. A. L. Jordan Lumber 
Co., 293 F. 602, certiorari denied 
44 S.Ct. 332, 264 U.S. 582. 68 L.Ed. 
860. 

76. Cal.—San Leandro Canningr Co. 
V. Perillo, 258 P. 666, 84 Cal.App. 
627. 

77. Tex.—Worth Mills v. Copeland. 
Civ.App., 33 S.W.2d 580, error re¬ 
fused. 

Matters held immaterial 

In suit to recover common stock, 
testimony as to reason why common 
stock was not reduced, as was pre¬ 
ferred stock, held immaterial.— 
Worth Mills V. Copeland, supra. 

78b Kan.—Smith v. Hutchinson Box 
Board & Paper Co.. 186 P. 983, 104 
Kan. 732. 

Action by reorffaniied corporation 

In action on notes by successor to 
payee corporation against maker who 
set up counterclaim on his defaulted 
bonds of original corporation, exclud¬ 
ing evidence that such successor as¬ 
sumed obligation of bonds in consid¬ 
eration of conveyance of corporate 
assets to it was error.—(''oral Gables 
v. Mayer, 271 N.Y.S. 662, 241 App.Dlv. 
340. 

79. Frand 

In minority preferred stockholders’ 
action against reorganized corpora¬ 
tion and directors for dissolution 
price of stock, based on claim that 
plan for reorganization of corpora- 


I tion was in furtherance of fraudulent 
conspiracy to mulct preferred stock¬ 
holders for benefit of common stock¬ 
holders. evidence did not show that 
directors were guilty of fraud, or 
that stockholders were prevented by 
directors from exercising informed 
judgment.—^United Milk Products 
Corporation v. Lovell. C.C.A.Ohio, 76 
P.2d 923, certiorari denied Lovell v. 
United Milk Products Corporation, 65 
S.Ct. 831, two cases. 295 U.S. 761. 
79 L.Ed. 1696. 

MsorgaalsatlOB not showa 

(1) Where independent corporation 
purchased all assets and assumed all 
liabilities of another corporation, 
listed by such other corporation for 
sale, evidence was sufficient to show 
that purchasing corporation was not 
reorganization of or mere merger 
with other corporation, although of¬ 
ficer of purchasing corporation tes¬ 
tified that he and associates became 
members of other company and later 
reorganized it.—Little Rock Cham¬ 
ber of Commerce v. Reliable Furni¬ 
ture Co., 211 S.W. 371, 138 Ark. 403. 

(2) Evidence disclosing merely 
that new corporation was organized 
to transact business similar to old 
corporation's, that only one small 
stockholder of old corporation was 
stockholder in new, and that only as¬ 
set ’of old corporation purchased by 
new was license of old corporation 
and certain permits for operation 
of truck transportation facilities, 
was insufficient for Jury on claim 
that new corporation was merely re¬ 
organization of old, and hence was 
liable on Judgment against old corpo¬ 
ration.—Hammett v. Motor Express, 
87 S.W.2d 19. 191 Ark. 596. 

Proof of assignment to reorganised 
company 

Proof of assignment of cause of 
action sued on from corporation con¬ 
tracting with defendants to plaintiff 
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corporation of same name was suffi¬ 
cient.—Gotham Nat Rank of New 
York V. Sharood Co., C.C.A.N.Y., 23 F. 
2d 567. 

Bvidenoe held snflLsient 

(1) To support finding that defend¬ 
ant corporation succeeded bankrupt 
corporation, assumed all its duties 
and liabilities, and became identical 
therewith.—Blank v. Olcovich Shoe 
Corporation, 67 r.2d 376, 20 Cal.App. 
2d 456. 

(2) To sustain finding that new 
corporation was contlnuat4on of old, 
and hence its agreement to pay debt 
of old corporation was valid.—Davis 
V. Pacific Studios Corporation, 258 P. 
440, 84 Cal.App. 611. 

(3) To warrant finding that con¬ 
tract of employment had been as.sum- 
ed by corporation taking over assets 
of corporation making contract, and 
that it was bound thereby.—Ualdwin 
V. Transitone Automobile Radio Cor¬ 
poration, 169 A. 756, 314 Pa. 10. 

(4) To support finding that new 
corporation absorbed business and 
property of old corporation and was 
merely continuation of old so as to 
render new corporation liable for 
price of meat.—Cranston Dressed 
Meat Co. v. Packers Outlet Co., 190 
A. 29, 57 R.I. 345. 

(5) To authorize denial of rescis¬ 
sion of transaction whereby prefer¬ 
red stockholders exchanged their 
shares for common stock.—Buck v. 
Kleiber Motor Co., C.C.A.Ci^al.. 97 F. 
2d 657, rehearing denied 98 F.2d 903. 

(6) To sustain conclusion that mi¬ 
nority stockholder did not know of, 
and hence did not ratify, sale of cor¬ 
poration's assets to new company. 
—Nave-McCord Mercantile Co. v. 
Uanney, C.C.A.Mo., 29 F.2d 383. 

(7) To sustain findings that corpo¬ 
ration ratified agreement to pay for 
services performed for another cor- 
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§ 1601. -Trial 

General rules govern the trial of an action by or 
agolnst a reorganized corporation. 

General rules govern the trial of an action by or 
against a reorganized corporation. Hence, a re¬ 
quested instruction containing a correct statement 
of the law applicable to the pleadings and the evi¬ 
dence must be given.®® 

§ 1602. -Judgment or Decree 

The Judgment or decree cannot be against a corpora¬ 
tion not a party to the action nor permit recovery on 
a cause not pieaded. 

A judgment or decree cannot be rendered against 
a corporation which is not a party to the litiga- 
tion.®i Neither can a judgment be reformed so as 
to permit recovery on a cause of action not plead¬ 


ed.®* Under some circumstances a court of equity 
will render a personal judgment or decree against 
the new corporation instead of declaring a lien 
against its property,®® or instead of setting aside 
a sale and appointing a receiver.®^ Where a con¬ 
tractor is entitled to a lien for work enhancing the 
value of the property but where the land cannot be 
followed on account of its having been sold to a 
bona fide purchaser for value without notice, the 
court may make such decree as will prefer him to 
the interests of the mortgage bondholders of the 
old company.®® 

In an equitable proceeding against the new cor¬ 
poration by a creditor of the old company the re¬ 
lief granted should be based on all the equities and 
where no fraud is involved the creditor should be 
placed in no better than status quo.®® 


ZVII. CONSOUBATION 


A. IN GENERAL 


§ 1603. Definition 

There Is a consolidation of corporations where the 
rights, franchises, and effects of two or more corpora¬ 


tions are united In a single corporation, the stockholders 
of which are, so far as they choose to become such, com¬ 
posed of those of the companies so uniting. The term 
la elastic, however, and has been given other meanings. 


poration of which it was continua¬ 
tion.—Davis V. Pa<5lflc Studios Cor¬ 
poration, 258 P. 440, 84 Cal.App. 611 

(8) To show that value of proper¬ 
ly owned by corporation for which 
receiver had been appointed, which 
property was later sold at foreclo¬ 
sure sale to new company, was suf- 
flcient to pay all of debts of old com¬ 
pany.—Mountain States Povrer Co. v. 
Jordan Lumber Co., D.C.Mont., 286 
F. 217, modified on other ground.s. C. 
C.A., Mountain States r<»wer (%> v 

A. L Jordan Lumber Co., 293 F. 5*i2, 
<*erliorari denied 44 S.Ct. 332, 264 U 
S. 582. 68 LKd. 860. 

(9) To show that plaintiff, who 
sold his corporate mortgage bond.s to 
his father, was father’s trustee and 
that sale was not bona fide, and that 
he, therefore, owned bonds wrhen he 
signed reorganization agreement and 
participated in reorganization of cor¬ 
poration.——Tillotson V. Independent 
Breweries Co., 268 S.W. 425, 216 
Mo.App. 412. 

(10) To show tender of new securi¬ 
ties in exchange for old ones, in ac¬ 
cordance with reorganization agree¬ 
ment.—Tillotson V. Independent 
Breweries Co., 268 S.W. 426, 216 Mo. 
App. 412. 

(11) Other evidence see 14a C.J. p 
1063 note 94 [a]. 

avidsnos held insvflola&t 

(1) For Jury on question of as¬ 
sumption of liability.—Hammett v. 


Motor Kxpress, 87 S.W.2d 19, 191 
Ark. 695. 

(2) To show that new corporation 
had taken over assets of old corpo¬ 
ration so as to impose implied as¬ 
sumption of judgment against old 
corporation,—Gueringer v. St. Louis, 

B. & M. Hy. Co., Tex.Civ.App., 45 S. 
\V.2d 1108, affirmed 82 S.W.2d 935. 
125 Tex. 418. 

(3) To support conclusion that 
wholesale grocery company agreed 
to invest money for one suing it for 
interest.—Nave-McCord Mercantile 
Co. v. llanney, C.C,A.Mo., 29 P.2d 383. 

(4) To establish liability of cor¬ 
poration which bought option on gold 
mine which became effective after 
forfeiture of option owned by gold 
mining corporation or of stockhold¬ 
ers of such corporation for debts of 
gold mining corporation on ground 
that corporation recognized liability 
for debts of gold mining corporation 
by delivery of stock to creditor of 
gold mining corporation in settlement 
of suit.—Bowyer v. Boss Twe€*d-Clip- 
per Gold Mines, Wash, 79 P.2d 713. 

(6) Other evidence see 14a C.J. P 
1053 note 94 [bj. 

80. Tex —South Texas Tel. Co. v. 

IJiintington, Civ.App., 121 S W. 242. 

81. Ariz.—Farish v. Cieneguinta 

Copper Co., 100 P. 781, 12 Ariz. 235. 

Tex—Missouri, etc., H. Co. v. Ful- 

more, Civ.App., 26 S.W. 238. 

88 . Tex —^Houston Ice, etc., Co. v. 

Nicollnl, Clv.App., 96 S.W. 84. 
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83. U.S.—Okmulgee Window Glass 
Co. V. Frink, Okl., 260 F. 159. 171 

C.CA. 195, certiorari denied Fink 
V. Okmulgee Window Glass Co., 40 
S.Ct. 342, 251 U S. 663, 64 L.Ed 
415. 

Conversion by new corporation 

Where new corporation has con¬ 
verted to its own use property of 
old corporation, court of equity, al¬ 
though predicating liability on trust 
fund doctrine, has granted relief to 
creditors of old company in form of 
personal Judgineiits against new' <*om- 
pany rather than in form of Her. 
against lt.M property—Okmulgee 

Window Glass Co. v. Frink, supra. 
84U Miss—Mulverhill v Vicksburg 
11., etc. Mfg. Co.. 40 So. 647, 88 
Miss. 689. 

Pnblio Interest consulted 

Where public interest and conven 
ience might suffer by vacation of 
sale by old to new corporation and 
appointment of receiver, court may 
exercise its pow'er to grant relief by 
rendering a personal decree against 
old and new corporations and officers 
and directors participating in sale, 
for amount of Interest in old corpo¬ 
ration of a person ns to whom sale 
was fraudulent.—Mulverhill v Vicks¬ 
burg R., etc., Mfg. Co., supra 

85. N.J.—Stokes v. Newark Mead¬ 
ows Impr. Co., Ch.. 106 A. 132. 

14a C.J. p 1054 note 1. 

86 . tJ.S.—Oehrlng v Fox Typewriter 
Co., C.C.A.Mich., 272 F. 833. 
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When the rijjhts, franchises, and effects of two or 
more corporations are by legal authority and agree¬ 
ment of the parties combined and united into one 
whole and committed to a single corporation, the 
stockholders of which are composed of those, so 
far as they choose to become such, of the companies 
thus agreeing, this is in law and in common under¬ 
standing a consolidation of such companies.*^ Al¬ 
though it would be in the interest of clearness of 
definition that “comolidation” be limited to signify 
such union of two or more corporations as neces¬ 
sarily results in the creation of a third new corpo¬ 
ration,®® the term ‘‘consolidation” is an elastic one 
and may include a union of two or more corpora¬ 
tions into a new one with a different name with or 
without extinguishing the constituent corpora¬ 
tions,®® or the merging of two or more corporations 
into one existing corporation under the name of the 
latter,®® or even any conjunction or union of the 
stock, property, or franchises of two or more cor¬ 
porations whereby the conduct of their affairs is 
permanently or for a long period of time placed un¬ 
der one management whether the agreement be¬ 
tween them is by lease, sale, or other form of con¬ 
tract,® ^ and whether it is effected by the dissolu¬ 
tion of either of the companies, or whether one of 


them is dissolved and its existence merged in the 
corporate being of the other, or whether it results 
in the dissolution of both companies and the crea¬ 
tion of a new corporation out of such portions of 
the original companies as enter into the new.®® 

^^Antalgafnation” is a term employed in England 
apparently in the same sense that “consolidation” is 
used in this country,®® and is used by the English 
courts, as consolidation is used by the American 
courts, to designate a merger as well as what is 
properly designated as a consolidation.®^ 

§ 1604. Distinctions 

Consolidation Is distinguished from merger, sale, and 
other forms of combination or agreement between cor¬ 
porations. 

A true consolidation, which exists where a new 
corporation springs into existence to assume the li¬ 
abilities of the former corporations and the prior 
corporations are dissolved and cease to exist, 
should be distinguished from a merger, which 
“means something more than a mere consolida¬ 
tion,”®® and which exists where one corporation 
is continued and the others are merged in it without 
the formation of a new corporation.®^ A consoli- 


87. Ala.—Moyer ▼. Johnson, 64 Ala. 
603. 

14a C.J. p 1054 note 3. 

Other deflnitloas 

(1) **A merger, a union, or an 
amalgamation by which the stock of 
the two corporations is made one, by 
which their property and franchises 
are combined into one, by which their 
powers become the powers of one, by 
which their names arc merged into 
one, and by which the identity of 
two practically. If not actually, runs 
into one.”—Gunggoll v. Outer Drive 
Athletic Club. 182 N.E. 409, 412, 349 
Ill. 406. 

(2) “The unifying of two or more 
corporations into a single new corpo¬ 
ral ion having the combined capital, 
franchises, and powers of all its con¬ 
stituents.”—State V. Atlantic Coast 
Dine R. Co.. 81 So. 60, 62. 202 Ala. 5.58, 
certiorari denied Atlantic Coast Line 
R. Co V. State of Alabama. 40 S.Ct. 
485, 253 U.S. 489. 64 L.Ed. 1027. 

88 . Miss.—Adams v. Yazoo, etc., R. 
Co., 24 So 200. 317, 28 So. 956. 77 
Miss. 194. 60 L.R.A. 33. affirmed 21 
S.Ct. 240. 180 U.S. 1, 45 L Ed. 395. 

89. Iowa.—Graeser v. Phoenix Fi¬ 
nance Co., 254 N.W. 859, 864. 218 
Iowa 1112. quoting Corpus Juris. 

Mi Iowa.—Graeser v. Phoenix Fi¬ 
nance Co., supra. 

14a C.J. p 1054 note 6. 

91. Ill.—People V. People's Gas 


Light, etc., Co., 68 N E. 950, 205 
Ill. 482, 98 Am.S.R. 244. 

93. Ill.—People v. I^cople's Gas 
Light, etc., Co., supra. 

93. U.S.—Central Railroad & Bank¬ 
ing Co. V Georgia, Ga., 92 U.S. 665, 
23 L.Ed. 7.'^7. 

14a C.J. p 1054 note 10. 

94. Miss.—Adams v. Yazoo, etc.. R. 
Co.. 24 So. 200, 317, 28 So. 956, 77 
Miss. 194, 263, 60 L R A. 33, affirm¬ 
ed 21 S.Ct. 240, 180 U.S. 1, 45 L.Ed. 
395. 

95. U.S.—Metropolitan Edison Co. v. 

Commissioner of Internal Revenue, 
C.C.A.. 98 F.2d 807, certiorari 

granted Helvering v. Metropolitan 
Edison Co.. 59 S.Ct. 358. 305 U.S. 
692. 83 L.Ed. 374, affirmed 59 S.Ct. 
634, 306 U.S. 622. 83 L.Ed. 957— 
Mercantile Home Bank & Trust Co. 
v. U. S., C.C.A.MO., 96 F.2d 666. cer¬ 
tiorari denied U. S. Fidelity & 
Guaranty Co. v. Mercantile Home 
Bank & Trust Co.. 59 S.Ct. 71, 305 
U.S. 612, 83 L.Ed. 399—Prairie Oil 
& Gas Co. V. Motter, D.C.Kan., 66 
F.2d 309—Cortland Specialty Co. v. 
Commissioners of Internal Reve¬ 
nue, C.C.A., 60 F.2d 937—^Wasley v. 
Chicago, R. I. & P. Hy. Co., C.C. 
Iowa, 147 F. 608. 

Ala.—Alabama, T. & N. Ry. v. 
Tolman, 76 So. 381, 200 Ala. 449. 

D.C.—Alabama Power Co. v. Mc- 
Ninch, 94 F.2d 601, 68 App.D.C. 132 
—Fordyce v. Uelvering, 76 F.2d 
431, 64 App.D.C. 181. 
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HI.—Morris v. Interstate Iron & Steel 
Co., 257 Ill.App. 613, 618, quoting 

Corpus Juris. 

Ind.—Ramsey v. Hicks, 8‘7 N E. 1091, 
89 N.E. 597, 44 Ind.App. 490. 

Iowa.—Graeser v. Phoenix Finance 
Co., 264 N.W. 869, 864. 218 Iowa 
1112, quoting Corpus Juris. 

Miss.—Vicksburg & Y. C. Tel. Co. v. 
Citizens' Tel. Co., 30 So. 726, 79 
Miss. 341—Adams v. Yazoo & M. V. 
R. Co., 24 So 200, 317, 28 So. 956. 
77 Miss. 194, 60 L K A. 33. affirmed 
21 S.Ct. 240, 180 US. 1, 45 L.Ed. 
395. 

N.C.—Carolina Coach Co. v. Hartness, 
152 S.B. 489. 198 N.C. 524. 

Wis—Union Indemnity Co. v. Rail¬ 
road Commission. 205 N.W. 492, 187 
Wis. 628. 

14a C.J. p 1065 note 12. 

Apparsut "merger” by retention of 
name of one corporation and aban¬ 
donment of name of other neverthe¬ 
less con.stitutes "consolidation” If 
statute provides therefor.—(Carolina 
Coach Co. v. Hartness, 152 S.E. 489, 
198 N.C. 624. 

96. N.Y.—Kent v. Binghamton, 81 N. 
Y.S. 198, 40 Mlsc. 1. 

97. U.S.—Central Railroad & Bank¬ 
ing Co. V. Georgia, Ga., 92 U.S. 665. 
23 L.£d. 767—Metropolitan Edison 
Co. V. Commissioner of Internal 
Revenue, C.C.A., 98 F.2d 807, 810, 
citing Corpus Juris, and certiorari 
granted Helvering v. Metropolitan 
Edison Co., 69 S.Ct. 358, 306 U.S. 
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dation is also to be distinguished from a dissolu¬ 
tion from a reorganization, discussed supra §§ 
1578-1602, arising from the formation of a new 
corporation by the officers and stockholders of an 
existing corporation, the acquisition of the proper¬ 
ty and franchises of the latter, and the transac¬ 
tion of business under circumstances not amounting 
to a purchase but rather to a continuation of the 
old business under a new name;*® from a combi¬ 
nation between existing corporations to prevent 
competition;^ from the acquisition by one corpora¬ 
tion of an undivided interest in another corpora¬ 
tion ;2 from a mere subscription by one company 


to stock in another;* from a mere sale^ or ex¬ 
change® of all the stock of one corporation to an¬ 
other corporation with a retention by the transferor 
corporation of its franchise ;* from a mere lease by 
one corporation of the entire property of another 
corporation and from a transfer by one corpora¬ 
tion to another of its business and assets in another 
state for the purpose of creating a general agency 
m such state.* The separate identity of two corpo¬ 
rations is not destroyed and no consolidation or 
merger arises merely because of an identity of 
members or stockholders in two corporations,* or 
identity of officers,'® together with close affiliation 


69^, 8.S L.Gd. 374. affirmed 69 S.Ct. 
634. 306 U.S. 622, 83 I-..Fid. 967— 
Mercantile Home Bank & Trust 
Co. V. U. S., C.C.A.Mo.. 96 F.2d 665, 
certiorari denied U. S. Fidelity & 
Guaranty Co. v. Mercantile Home 
Hank & Trust Co., 59 S.Ct. 71. 305 
i:.S. 612, 83 L.Ed. 399—Prairie Oil 
& Gas Co. V. Motter, D C.Kan., 66 
F.2d 309—Cortland Specialty Co. v. 
Commissioner of Internal Revenue, 
C.C.A.. 60 F2d 937. 

D C.—Alabama Power Co. v. Mc- 
Xlnch. 94 F.2d 601, 68 App.D.C. 132 
—Fordyce v. Helverine. 76 F.2d 
431. 64 App.D.C. 181. 

Ill.— .Morris v. Interstate Iron & Steel 
Co. 257 lil.App. 613, 618, Quoting 
Corpus Juris. 

Iiid.—Uaniscy v. Hicks, 87 NR 1091, 
89 N.E. 597. 44 Ind App. 490 
Iowa—Graeser \. Phcrnix Finance 
Co, 264 N.W 859, 864. 2J8 Iowa 
1112, quoting: Corpus Juris. 

Miss.—Vicksburp & Y. C. Tel Co. v. 
Citizens’ Tel. Co., 30 So. 726, 79 
Miss. 341. 

N.C —('arollna Coach C’o. v Hartness, 
152 S.E. 489, 198 N.C. 524 
Pa —In re Beckman, 6 A.2d 342, 334 
Pa. 81. 

Wis.—Union Indemnity Co. v. Rail¬ 
road Commission, 206 N.W. 492, 187 
Wis 528. 

14a C.J. p 1065 note 13. 

Otlisr dsfluitions or statsmeuts 

(1) A “merger" of corporations is 
the union of two or more corpora¬ 
tions by transfer of properly of all 
to one of them, which continues in 
existence, the others being swallowed 
up or merged therein. 

U.S.—Metropolitan Edison Co. v. 
Commissioner of Internal Revenue, 
C.C.A., 98 F.2d 807, certiorari 

granted Helvering v. Metropolitan 
Edison Co.. 59 S.Ct. 356, 305 U.S. 
592, 83 REd. 374, affirmed 59 S.Ct 
634. 306 U.S. 522, 83 H.Ed. 957. 
Miss.—Adams v. Yazoo & M. V. R. 
Co., 24 So. 200, 77 Miss. 194, 263. 
60 L.R.A. 33. reaffirmed 24 So 317, 
77 Miss. 194, 60 L..U.A. 33. 28 So. 
956. 77 Miss. 316, 60 L.R.A. 33. af¬ 
firmed Yazoo & M. V. R. Co. v. 
Adams, 21 S.Ct. 240, 180 U.S. 1. 46 


L.Ed. 395. rehearing denied 21 S Ct. 

729, 181 U.S. 580. 45 L.Ed. 1011. 

(2) The absorption by one corpora¬ 
tion of properties and franchises of 
another whose stock it has acquired, 
whereupon latter ceases to exist and 
former alone survives.—Abies Real¬ 
ty Corporation v. Commissioner of 
Internal Revenue, C.C A., 71 F 2d 150. 
certiorari denied Ahlos Realty Gor- 
poration v. Helvering, 65 S.Ct. 141, 
293 U.S. 611. 79 L.Ed. 701. 

(3) The absorption of one corpora¬ 
tion by another, which retains its 
name and corporate identity with 
added capital, franchises, and pow¬ 
ers of merged corporation —State v. 
Atlantic Coast Line R. Co., 81 So 60, 
202 Ala 558. certiorari denied Atlan¬ 
tic Coast Line R Co. v. State of Ala¬ 
bama. 40 S.Ct. 485, 253 U.S. 489, 64 
LEd. 1027. 

(4) The absorption of a thing of 
lesser importance by a greater, 
whereby the lesser ceases to exust, 
but the greater Is not thereby in¬ 
creased.—Alabama. T & N Ry. v. 
Tolman, 76 So, 381, 200 Ala. 449 

(5) A “merger" occurs when two 
corporations having a distinct body 
of stockholders desire to throw their 
assets and liabilities into a common 
pool and thereafter have their two 
enterprises operated and managed as 
one,—Havender v. Federal United 
Corporation, Del Ch., 2 A.2d 143. 

9B. Anz.—Garrett v. Reid-Cashlon 

Land & Cattle Co., 270 P. 1044, 34 

Anz. 245, rehearing denied 272 P. 

918. 34 Ariz. 482. 

Mo—In re Doe Run Lead Co., 223 

SW. 600. 283 Mo. 646. 

As to rights of prsfsrrod stockhold¬ 
ers 

(1) The merger of two corpora¬ 
tions IS not equivalent to statutory 
dissolution.—Windhurst v. ('’enlrnl 
Leather Co., 153 A. 402. 107 N.J.Kq. 
528. appeal dismissed Ingraham v. 
Central Leather Co., 62 S.Ct. 124, 76 
L.Ed. 1299—^Windhurst v. Central 
Leather Co., 149 A. 36. 106 N.J.Eq. 
621. 

(2) Preferred stockholders could 
not claim par value and accumulated 
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dividends on merger, under contract 
to receive same on dissolution.— 
Windhurst v. Central Leather Co.. 
153 A. 402, 107 N J.Eq. 528. appeal 
dismissed Ingraham v Central 
Leather Co., 62 S Ct. 124, 76 L.Ed. 
1299. 

99. Okl —Collinsville Nat. Bank v. 

Esau. 176 P. 514, 74 Okl. 45. 

14a CJ. p 1055 note 14. 

1. NY.—Cameron v. New York, etc.. 
Water Co., 16 N.Y.S. 757. 62 Hun 
269. affirmed 31 N.E. 104, 133 N.Y. 
336. 

Combinations or agreements in re¬ 
straint of trade see the C J.S. title 
Monopolies §S 16-85, also 41 C.J. 
p 99 note 9-p 178 note 33. 

2. U.S.—U. S. v. Northern Pac. R. 
Co.. Minn.. 95 F. 864, 37 C C.A. 290. 
affirmed 20 S Ct. 706. 177 U.S. 435. 
44 L.Ed. 836. 

3. Mo.—Buford v. Keokuk Northern, 
etc., Co , 3 Mo App. 159, 171, affirm¬ 
ed 69 Mo 611. 

14a C.J. p 1055 note 18 

4. US—Crane v. Fry, W.Va.. 121 
F 278, 61 CCA. 260. 

5. N.Y.—Rafferty v Buffalo Cit> 
Gas Co., 56 N.Y.S. 288, 37 App.DIv 
618. 

6. Ky —Calor Oil & Gas Co. v Fran- 
zell, 109 S.W. 328. 128 Ky. 715, 33 
Ky.L. 98. 36 L R.A..N.S.. 456. 

14a C.J. p 1056 note 23. 

7. Ill.—Archer v Terre Haute & 1. 
R. Co., 102 111. 493. 

14a C.J. p 1056 note 24. 

8 . Cal. — Koch v. Speedwell Motor 
Car Co., 140 P. 698, 600. 24 Cal.App. 
123. 

9. U.S.—Owl Fumigating Corpora¬ 
tion V. California Cyanide Co , D.C. 
Del., 24 F.2d 718, affirmed, C.C.A., 
30 F.2d 812. 

14a C.J. p 1066 note 17. 

Effect of identity of stockholders 
generally see supra SS 4, 492, 1332. 

10. U.S.—Commerce Trust Co. v. 
Woodbury, C.C.A.Mo., 77 F.2d 478, 
modifying, D.C., Woodbury v. Pick¬ 
ering Lumber Co., 10 F.Supp. 761, 
certiorari denied Woodbury v. Com¬ 
merce Trust Co., 56 S.Ct. 134, 296 
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between the corporation or from a complete or 
controlling stock ownership of one corporation by 
another,although, on the other hand, it has been 
held that the ownership by one corporation of all 
the stock of another corporation, except a share 
each held by the directors to preserve corporate or¬ 
ganization, is a practical merger.i* While in ev¬ 
ery merger a sale of assets is involved, the con¬ 
verse is not true, namely, that in every sale of as¬ 
sets a merger or consolidation is involved.i^ The 
sale by one corporation to another of a part of its 
property,!® or of all of its property or property 


and franchises,!® and an assumption of the liabili¬ 
ties of the selling corporation,!! the sale being for 
cash and without the retention of any interest by 
the seller in the purchasing corporation,!® does not 
constitute a merger or consolidation; but a trans¬ 
fer of assets, without a valuable consideration, with 
the intent that the transferring corporation shall 
cease to exist, made in accordance with the stat¬ 
ute, constitutes a merger within the principle that 
the corporate personality of the transferor is 
drowned in that of the transferee.!® So, where two 
corporations transfer all of their property to a new 


U.S. 614, 80 L.Ed. 436—Owl Fumi- 
aatina Corporation v. California 
Cyanide Co., D.C.Del., 24 F.2d 718. 
affirmed, C.C.A., 30 F.2d 812. 

11. U.S.—Owl FumiGTating Corpora¬ 
tion V. California Cyanide Co., su¬ 
pra. 

la. U.S.—Commissioner of Internal 
Revenue v. Dana. C.C.A., 103 F.2d 
359—Commerce Trust Co. v. Wood¬ 
bury. C.C.A.MO., 77 F.2d 478. modi¬ 
fying, D.C., Woodbury v. Pickering 
Lumber Co.. 10 F.Supp. 761, and 
certiorari denied Woodbury v. Com¬ 
merce Trust Co., 56 S.Ct. 134, 296 

U. S. 614, 80 L.Ed. 435—Greenbaum 

V. Lehrenkrauss Corporation, C.C.A. 
N.T.. 73 F.2d 285, reversing. D.C., 6 
F.Supp. 1018—Bee Bldg. Co. v. Dan¬ 
iel. C.C.A.Neb., 67 F.2d 69—General 
Finance Corporation v. Keystone 
Credit Corporation, C.C.A.Va., 60 F. 
2d 872, certiorari denied Adams \. 
Keystone Credit Corporation. 52 S. 
Ct. 201, 284 U.S. 684. 76 L.Ed. 578 
—Owl Fumigating Corporation v. 
California Cyanide Co., D.C.Del., 24 
F.2d 718, affirmed, C.C.A., 30 F.2d 
812—Martin v. Development Co. of 
America, Ariz., 240 F. 42, 153 C.C. 
A. 78. 

Ariz.—Steinfeld v. Copper State Min¬ 
ing Co.. 290 P. 155, 37 Anz. 151. 
Minn.—Belle City Malleable Iron Co. 
v. Clark, 216 N.W. 865, 172 Minn. 
508. 

N.Y.—Green v. People's Gaslight & 
Coke Co. of Buffalo, 192 N.Y.S. 232, 
118 Misc. 1, affirmed 198 N.Y.S. 917, 
20C App.Dlv. 647. 

Or.—Earl v. Roberts Fuel OH, 35 P. 

2d 238, 147 Or. 646. 

Pa.—Appeal of Callery, 116 A. 222, 
272 Pa. 255. 

S.C.—State V. Broad River Power 
Co.. 153 S.E. 537, 167 S.C. 1, certio¬ 
rari granted Broad River Power 
Co. V. State of South Carolina ex 
rel. Daniel, 50 S.Ct. 162, 280 U.S. 
551, 74 L.Ed 609, and certiorari 
dismissed 50 S.Ct. 401, 281 U.S. 537, 
74 L.Ekl. 1023. rehearing granted 61 
S.Ct. 38, 282 U.S. 795, 76 L.Ed. 717, 
and affirmed 51 S.Ct. 94. 282 U.S. 
187, 75 L.^d. 287. 

14a C.J. p 1056 note 19 
&•«•••*# ownandilp of all stock of 


lessor corporation did not merge cor¬ 
porations, as respected precedent lia¬ 
bility on sale contract.—American 
Cyanamid Co. v. W'ilson & Toomer 
Fertilizer Co., C.C.A.Fla., 61 'F.2d 
665. 

13. Mont.—Gallatin Natural Gas Co. 
V. Public Service Commission, 266 
P. 373. 79 Mont. 269. 

14. Del.—Argenbright v. Phmnlx Fi¬ 
nance Co. of Iowa, Ch., 187 A. 124. 

15. N.C.—McAlister v. American Ry. 
Express Co.. 103 S.E. 129, 179 N.C. 
556, 16 A.LU. 1090. 

16. Ga.—City of Albany v. Georgia- 
Alabama Power Co., 108 S.E. 528, 
152 Ga. 119. 

Ill.—Morri.H v. Interstate Iron & Steel 
Co., 257 Ill.App. 613—Hlles v. Hlles. 
120 Ill.App. 617. 

Iowa.—Oraeser v. Pheenix Finance 
Co. of Des Moines. 264 N.AV. 859, 
864, 218 Iowa 1112, quoting Corpus 
Juris. 

14a C.J. p 1055 note 20. 

Proposed sale by oertaiu utility 
companies to auotlier company of 

property owned by them does not 
constitute merger or consolidation.— 
Public Service Commission v. City 
of Indianapolis, 137 N.E. 705, 193 
Ind. 37. 

Separate identity not diseolved by 
transfer 

Although property owned by new 
corporation was identical with that 
owned by old corporation transferring 
property to it, the two nevertheless 
were different legal entities.—Osgood 
v. Tax Commissioner, 126 N.E. 371, 
235 Mass. 88. 

17. La.—Baker v. Bowie Lumber Co., 
92 So. 129, 151 La. 598, followed in 
Lombard v. Bowie Lumber Co., 92 
So. 132, 151 La. 606. 

1& U.S.—Pinellas Ice & Cold Stor¬ 
age Co. V. Commissioner of Inter¬ 
nal Revenue, 63 S.Ct. 267, 287 U.S. 
462, 77 L.Ed. 428—Mercantile Home 
Bank & Trust Co. v. U. S., C.C.A. 
Mo.. 96 F.2d 655. certiorari denied 
U. S. Fidelity & Guaranty Co. v. 
Mercantile Home Bank & Trust Co., 
59 S.Ct. 71, 305 U.S. 612, 83 L.Ed. 
399—Helvering v. Winston Bros. 
Co., C.C.A.. 76 F.2d 381—Prairie OH 
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A Gas Co. V. Motter. C.C.A.Kan., 66 
F.2d 309, reversing. D.C.. 1 F &upp. 
464—Cortland Specialty Co. v. Com¬ 
missioner of Internal Revenue. C. 
C.A.. 60 F.2d 937. 

19. U.S.—Helvering v. Metropolitan 
Edisem Co.. 59 S.Ct. 634. 306 U.S. 
522. 83 L.Ed. 957, affirming, C.C.A.. 
Metropolitan Edison Co. v. ('!oni- 
missioncr of Internal Revenue. 98 
F.2d 807, certiorari granted Helver¬ 
ing V. Metropolitan Edison Co.. 59 
S.Ct. 358, 306 US. 592, 83 L.T^M. 374 
—Helvering v. I'ennsyIvania Water 
& Power Co.. 69 S.Ct. 634, 306 V S 
522. 83 L.13d. 957, aillrming. C.C.A.. 
Pennsylvania Water & Power Co. 
V. Commissioner of Internal R!‘V- 
enue, 98 F.2d 812, certiorari grant¬ 
ed Ilelverlng v. Pennsylvania \A'h- 
ter & Power Co., 69 S.Ct. 3.58, 30.5 
U.S. 592, 83 L.Kd. 374—Genernl 

Gas A Electric Corporation v Com- 
missiuner of Internal Revenue, 59 
S.Ct. 638, 306 U.S. 530, 83 L.Eti 
964, reversing, C.C.A, 98 F 2d .561 
certiorari granted .59 S Ot. 3.58, two 
case.s, 305 U.S. 5.93. 83 L.Kd. 375 
Use of word “sals" in I’ennsylvania 
short form merger statute, providing 
that corporation should cease to ex¬ 
ist after making sale of all of its 
assets and franchiseH and properly 
to another corporation, was not of 
Itself conclusive that transaction, b.> 
which subsidiary corporations trans¬ 
ferred all their franchises and a.s- 
sets to parent corporation and then- 
on ceased to exist, and parent Corjio- 
ration continued in existence and Ih- 
came liable for debts of subsidiaries, 
was not a “merger” under statute, 
for a sale may be one of steps of 
merger.—Metropolitan Edison Co. v. 
Commissioner of Internal Revenue, 
C.C.A., 98 F.2d 807, certiorari grant¬ 
ed Helvering v. Metrot>olltan Edison 
Co., 69 S.Ct. 358. 305 U.S. 592, 83 L 
Ed. 374, affirmed 59 S.Ct. 634, 306 U.S. 
522, 83 L.Ed. 957. 

TraiwaetloaB bald ‘‘marger’* 

(1) Transaction by which parent 
corporation assumed all liabilities of 
subsidiary corporation and canceled 
subsidiary corporation's indebtedness 
to parent corporation and surrender¬ 
ed capital stock of subsidiary in re- 
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corporation, cease to do business or to own tan^i* 
ble property, the fact that they still exist for the 
purpose of winding up their. affairs, if necessary, 
and taking a reconveyance of the property, if the 
occasion arises, does not prevent the transaction 
from constituting a consolidalion.20 As has been 
stated, supra § 1603, some decisions apply the 
term “consolidation” loosely to various kinds of 
corporate union or succession. It is often difficult 
to say whether a particular transaction amounts to 
a merger or a reorganization and succession.*! 
Whether a particular transaction is in reality a sale, 
conversion, consolidation, or merger, to a great ex¬ 
tent depends on the circumstances surrounding each 
particular case;** and in determining the question 
all the elements of the transaction must be consid- 
ered.23 There is no magic in the words applied to 
the transaction. Calling it a consolidation does not 
make it so,*^ and giving it another name does not 
prevent it from being a consolidation.*® Some 
courts take the view that where one corporation 
acting under statutory authority acquires all the 
property of another corporation and succeeds to its 
corporate rights and franchises, and in addition is¬ 
sues its stock to the stockholders of the other cor¬ 
poration in exchange for their stock of the latter 
company, thus leaving such corporation without 
property, corporate rights, or franchises of any 


kind, and without stockholders, a consolidation re¬ 
sults,*® or that the arrangement is practically,*or 
is like,** a consolidation. Other courts take a dif¬ 
ferent view and hold such a transaction a merger 
rather than a consolidation,** but arrive at the 
same conclusion and result as to the rights of the 
creditors of the transferor corporation to assert 
their claims against the transferee corporation.*® 
Still other courts treat such a transaction as a re¬ 
organization at least where the transferee corpo¬ 
ration is a new one, and all the acts are done in pur¬ 
suance of a reorganization agreement.*! A corpo¬ 
ration may be another corporation’s “successor,” 
although both retain their corporate identity, and 
no amalgamation, merger, or technical consolida¬ 
tion occurs.** The distinctions between consolida¬ 
tion and merger, lease, or other agreements between 
corporations, as applied to railroads, is discussed in 
the title Railroads § 234, also 51 C.J. p 777 note 24- 
p 778 note 33. 

§ 1605. Power to Consolidate in General 

The power to consolidate exists only where conferred 
by statute or a legislative ratification of an agreement 
between corporations to consolidate. Authority to dis¬ 
solve corporations does not authorize their consolidation. 

A corporation has no power to consolidate with 
another corporation, unless the power is expressly 


turn for a transfer of all assets of 
subsidiary to parent corporation was 
a “merger.**—Metropolitan Edison Co. 
V. Commissioner of Internal Revenue, 
supra. 

(-2) Transaction whereby corpora¬ 
tion acquired all outstanding stock 
of another corporation, which had 
been owned by taxpayer and substan¬ 
tially all properties of such other] 
corporation for which no payment I 
was ever intended to be made, was a 
"merger.”—Commissioner of Internal 
Revenue v. Dana, C.C.A., ]03 F.2d 359. 
ao. Iowa.—Gibson v. American Ry. 
Express Co., 193 N.W. 274, 196 
Iowa 1126. 

21. Okl.—Collinsville Nat. Bank v. 
Esau, 176 P. 614, 74 Okl. 45. 

22. U.S.—Metropolitan Edison Co. v. 
Comniissloner of Internal Revenue, 
C.C.A., 98 F.2d 807, 809, quoting 
Corpus JoxlB, and certiorari grant¬ 
ed Helvering v. Metropolitan Edi¬ 
son Co.. 69 S.Ct. 368, 305 U.S. 592. 
83 D-Ed. 374, affirmed 69 S.Ct. 634, 
306 U.S. 522, 83 L.Ed. 957. 

Arl*.—Steinfeld v. Copper State Min¬ 
ing Co., 290 I*. 156. 159, 37 Ariz. 
161, citing Corpus Juris. 

Okl.—Collinsville Nat. Bank v. Esau. 
176 P. 61 i. 74 Okl. 46. 

23. U.S.—Metropolitan Edison Co. 
V. Commi.sHioner of Internal Rev¬ 


enue, C.C.A., 98 F.2d 807, 809. quot¬ 
ing Corpus Juris, and certiorari 
granted Helvcring v. Metropolitan 
Edison Co., 69 S.Ct. 358, 306 US. 
692, 83 L.Ed. 374. affirmed 69 S.Ct. 
634, 306 U.S. 622. 83 L.Ed. 957. 
Ill.—Chicago, etc.. R. Co. v. Ashling. 

43 N.E. 373, 160 Ill. 373. 

Pacts oousidored 

In determining whether holding 
company is liable tor debts, etc., of 
corporation whose stock it held, fact 
that holding company exercised a 
control by reason of its stock own¬ 
ership is to bo considered, although 
not of Itself enough to establish lia¬ 
bility on theory of merger.—^Martin 
v. Development Co. of America, 
Ariz.. 240 F. 42. 163 C.C.A. 78. 

Pacts found were held to show 
that corporation purchasing majority 
stock in other mining corporation 
did not merge with it.—Steinfeld v. 
Copper State Mining Co., 290 P. 155, 
37 Ariz. 151. 

24. U.S.—Metropolitan Edison Co. v. 
Commissioner of Internal Revenue, 
CC.A., 98 F.2d 807, 809, quoting 
Corpus Juris and certiorari grant¬ 
ed Helvering v. Metropolitan Edi¬ 
son Co.. 59 S.Ct. 368, 306 U.S. 592, 
83 L.Ed. 374, affirmed 69 S.Ct. 634, 
306 U.S. 522. 83 L.Ed. 967. 

14a C.J. p 1056 note 33. 

25. U.S.—Metropolitan Hldlson Co. 
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V. Commissioner of Internal Reve¬ 
nue, supra. 

14a C.J. p 1056 note 34. 

28. Ill.—Chicago, etc., R. Co. v. 
Ashling, 43 N.E. 373, 160 Ill 373 
affirming 56 Ill.App. 327—Chicago 
R. Co. V. Ferguson, 106 Ill.App 
356. 

27. U.S.—J. H. Lane & Co. v. Maple 
Cotton Mills, C.C.A.S C.. 226 F. 692, 
141 CC.A. 448. 

N.H.—Grafton County Electric 
Light, etc., Co. v. State, 93 A. 1028, 
77 NH. 490. 

28. Utah.—Cooper v. Utah Light, 
etc.. Co., 102 P. 202, 35 Utah 67U. 
136 Am.S.K. 1076. 

29. Okl.—Collinsville Nat. Bank v. 
Esau. 176 P. 514, 74 Okl. 45. 

30. Okl.—Collinsville Nat. Bank v. 
Esau, supra. 

Liability of consolidated corporation 
see infra § 1630. 

31. U.S.—Post V. Beacon Vacuum 
Pump. etc.. Co., Me., 84 F. 371. 
28 C.C.A. 431, reversed on other 
grounds 89 P. 1, 33 C.C.A. 151. 

La—Taylor Go. v. Gulf Land, etc., 
Co.. 44 So. 187, 119 La. 426. 

32. Tex.—^Nortk Texas Nat. Bank v. 
Thompson. Clv.App., 23 S.W 2d 494, 
affirmed Thompson v. North Texas 
Nat. Bank, Com.App., 87 S.W.2d 
735. 
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conferrcd^s on each of the consolidating corpora¬ 
tions, as stated infra § 1607, by the state under whose 
laws it exists, as appears infra § 1857. The rule that 
corporations cannot consolidate without statutory 
authority applies to corporations not for pecuniary 
profit to the same extent as to other corporations. 
Such power may be conferred either in a corporate 
charter35 or in a general enabling act,36 or by a 
legislative ratification of an agreement between 
corporations to consolidate.*^ There are instances 
of subsequent legislative ratification of a consolida¬ 
tion, or recognition of a consolidated corporation, 
but in these cases authority of some kind to consol¬ 
idate had previously been conferred.*® Statutory 
authority to dissolve corporations does not author¬ 
ize their consolidation.** A merger cannot be re¬ 
sorted to for the purpose of accomplishing capital 
readjustments and stock reclassifications,or of 
promoting the interests of one class of stockholders 
to the detriment of another class.^l The consoli¬ 
dation of corporations of difTercnt slates is discuss¬ 
ed infra § 1897. Matters relating to the consoli¬ 
dation of particular kinds of corporations arc dis¬ 
cussed in the title Banks and Banking §§ 468, 737, 
739, 1027, 1065; the CJ.S. title Gas § 7, also 28 
C.J. p 548 note 24-p 549 note 31; the C.J.S. title 
Railroads §§ 234-242, also 51 C.J. p 777 note 21-p 
790 note 12; the C.J.S. title Street Railroads § 
153, also 60 C.J. p 318 note 56-p 320 note 32. The 
consolidation of unincorporated associations is 
treated in the title Associations § 7. 


§ 1606. Statutory Provisions 

a. Validity 

b. Construction 
c Repeal 

a. Validity 

Statutes authorizing the consolidation of corporation 
are generally held valid. An attempted consolidation 
under a void statute is wholly invalid. 

Ordinarily, there is no constitutional inhibition 
against the consolidation or merger of corpora¬ 
tions,^ 3 and statutes authorizing such consolidation 
are valid if they do not violate fundamental pro¬ 
visions of the state or federal constitutions, such 
as the provisions relating to the impairment of the 
obligation of contracts, treated in the title* Consti¬ 
tutional Law § 365, or the regulations of interstate 
commerce, treated in the title Commerce § 54. Nei¬ 
ther does a statute authorizing the consolidation of 
specified corporations violate a constitutional pro¬ 
vision prohibiting the creation of corporations by 
special act, as is discussed in the C.J.S. title Statutes 
§ 177, also 14a C.J. p 1057 note 54. A statute au¬ 
thorizing the ctmsolidation of corporations docs not 
violate a constitirtional provision against extemling 
the charters of the constituent corporations,^* nor 
is a statute authorizing mergers by gas and electric 
companies invalid because it permits such companies 
owning ninety-five per cent of the stock of a steam 
corporation to merge the latter, although complete 
ownership of stock by the merging corporation is 
requirerl in case of other corporations.44 An at- 


33. Ariz.—Garrett v. Reid-Cashion 
Land & Cattle Co., 270 P. 1044, 
1049, 34 Ariz 245, citjni; Corpus 
Juris, and rehearing: denied 272 P. 
918, 34 Ariz. 482. 

Ill.—OunfiTgroll V. Outer Drive Ath¬ 
letic Club, 182 N.K. 409. 349 III. 
406—^McRoberts v. Minier, 270 Ill 
App. 1—Morris v. Interstate Iron 
& Steel Co.. 257 Ill App. 613. 

N.J.—Group No. 23 of Ass’n of Sons 
of Poland v. Association of Sons of 
Poland. 187 A. 356, 121 N.J.Eq. 
102 . 

N.Y.—^Af^oodash Ackim of Ithaca v. 
Temple Beth-El, 263 N.Y.S. 81, 
147 Misc. 405. 

N.C.—Carolina Coach Co. v. Hart- 
ness. 152 S.E 489, 198 N.C. 524. 
Va.—Jones v. Rhea, 107 S.E. 814, 130 
Va. 345. 

14a C.J. p 1056 note 41. 

power of consolidation held oon- 
ferred 

Statute providing for consolidation 
of corporations by vote of three 
fourths of capita] stock conferred 
right of consolidation, notwithstand¬ 
ing provision saving to corporations 
powers, privileges, and immunities 


conferred by act under whl<*h incor¬ 
poration was had—Kirby v. Saginaw 

Hotels Co., 23r> N.W. 153, 253 Mich. 

308. 

34. Ill—Gunggoll V. Outer Drl\e 
Athletic Club, 182 N.E. 409. 349 
Ill. 406. 

35. Tenn.—Knapp v. Supreme Com- 
mandery, U.O.G.C. of the World, 
118 S.W. 390, 121 Tenn. 212. 

14a C.J. p 1057 note 44. 

36w Pa.—Mot ter v. Kennett Tp. 
Electric Co., 62 A. 104, 212 Pa. 
613. 

14n C.J. p 1057 note 45. 

37. Conn.—Bishop v. Brainerd, 28 
Conn. 289. 

33. U.S.—Louisville Trust Co. v. 
Louisville. N. A. & C. R. Co., Ky., 
75 F. 433, 22 C.C.A. 378, modified 
on other grounds 19 S.Ct. 817, 174 
U.S. 552, 43 L.Kd. 1081. 

14a C.J. p 1067 note 47. 

39. Ariz.—Garrett v. Reid-Cashlon 
Land & Cattle Co., 270 P. 1044, 34 
Ariz. 245, rehearing denied 272 
918, 34 Ariz. 482. 
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Mo.—In re Doe Run Lead Co., 223 S 
W. 600, 283 Mo GIG. 

Illegal oonsolidatloa 

Consolidation of Missouri mining 
corporations by one buying all of 
stock of another, and then di.«solv- 
ing it under Rev St.l909. §8 299G- 
3001), is illegal and contrary to pub¬ 
lic policy as declared In 33G0. 
3362.—In re Doe Run Lead Co., su¬ 
pra. 

40. Del —Ilaveiider v. Federal Unit¬ 
ed Corporation, Ch., 2 A 2d 14:*. 

41. liel.—MacFarlane v. Norlli 
American Cement Corporation, 157 
A. 396, 16 Del.Ch. 172. 

4fiL Pa.—York Haven Water & 
1*0wer Co V. l*ubllc Service (Com¬ 
mission of Pennsylvania, 134 A 
419, 287 Pa. 241, reversing 87 Pa 
Super. 213. 

4a Cal.—Market St. H. Co. v. Heil¬ 
man, 42 P. 225, 109 Cal. 571. 

Pa.—(Commonwealth v. Huntington 
Gas Co., 26 Pa.Co. 667. 

44. N.Y.—Alpren v. CCon.soIldTii d 

Edison Co. of New York, 5 N.Y S 
2d 254, 168 Misc. 381. 
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tempted consolidation under a void statute is whol¬ 
ly invalid.^ 5 

b. Oonstrnction 

Consolidation statutes are liberally eonstrued. Any 
ambiguity in a statute authorlrlng the consolidation of 
public service corporations should be construed In favor 
of the public. 

Statutes authorizing consolidation are not sub¬ 
ject to the same strict rules as apply to the con¬ 
struction of acts creating corporations and their 
IM>vvers in the conduct of their business;^® they, 
and the merger proposed thereunder, should be con¬ 
strued and considered broadly, and not in a narrow 
or technical sense, having due regard to the ob¬ 
jects intended to be accomplished.^'^ Any ambigui¬ 
ty in a statute authorizing the consolidation or 
merger of public service corporations should be re¬ 
solved in favor of the public and against the com¬ 
pany.^ ^ 

c. Repeal 

A privilege to consolidate may be recailed before a 
consolidation has been effected, but not afterward. 
Where the repealing statute provides that it shall not 
affect acts done or rights acquired before a specified 
date, a consolidatiort proceeding lawfully begun before 
such date may be completed thereafter. 

The grant of a franchise or privilege to consoli¬ 
date which remains in fieri, that is, unexecuted and 
not merely unaccepted, is not a contract but a mere 


license which may; be recalled by the state at any 
time^® before a consolidation has been effected,®® 
but after such a consolidation it may not be revoked 
either by a constitutional provision or by statutory 
enactment.®! Where a statute repealing a prior one 
conferring authority to consolidate provides that the 
repeal shall not affect nor impair any act done, or 
right accruing, accrued, or acquired prior to a speci¬ 
fied date, a proceeding for consolidation lawfully 
begun before the date named may be lawfully com¬ 
pleted thereafter.®^ 

§ 1607. Corporations Which May Consolidate 

The right of particular corporations to consolidate 
is controlled by statute. Ordinarily, each of the con¬ 
stituent corporations must have the power to consolidate. 

The state has the right to say what domestic cor¬ 
porations may merge or consolidate,®^ and the pro¬ 
visions of the statutes control.®^ Each of the con¬ 
stituent cfirporations must have the power to con 
solidate;®® but it has been held that a corporation 
holding a franchise with a danse prohibiting con¬ 
solidation with a competing corporation may con¬ 
solidate with a comiX'ting corporation possessing ex¬ 
press authority to combine w'ith the first corix>ra- 
lion.®® A consolidation of corporations is not in¬ 
validated by the fact that one of the constituent cor¬ 
porations was itself created by a prior consolida¬ 
tion.®’^ Where the statute authorizes the con.soli- 


45. Ill.—Boor V. Tolman. 113 Ill. 
App 322. 

40. Pa.—York Unvon Water & Pow- 
t-r Co. V. I*ubli<* Service Commis- 
.sion of PenriHylvania, 134 A 419. 
2S7 Pa. 241, reversing: 87 I’a.Siiper. 
2i;i. 

1 la C J. p 1057 note 56. 

<*i>n»trurtion as to corporations em¬ 
braced within statute see infra S 
1607. 

47. Del —MacParlane v. North 
American Cement Corporation, 157 
A. 396, 16 Del.Ch. 172. 

48. S.C.—State v. Broad River Pow¬ 
er Co., 153 S.K. 537, 157 S.C. 1, 
certiorari granted Broad River 
Power Co. v. State of South Caro¬ 
lina ex rel. Daniel, 50 S Ct. 162. 

280 TT.S. 551, 74 I-.Kd. 609, anJ 
certiorari dismissed 50 S.Ct 401. 

281 U.S. 537, 74 D.Kd. 1023. rehear¬ 
ing granted 51 S.Ct 38. 282 17.S. 
795, 75 L.Ed. 717, and affirmed 51 
SCI. 94. 282 U.S. 187, 76 D Rd. 287. 

Separation of property 

Daw authorizing merger of pub¬ 
lic service corporations did not au¬ 
thorize separation of electric railway 
from eleetrie light and power prop¬ 
erty.—State V. Broad River Power 
Co., supra. 

49. U.S.—Pearsall v. Great North¬ 


ern \l Co. Minn. 16 S.Ct. 705, 161 
U .S 646, 40 D Md 838, reversing, 
Cr, 73 F 933. 

—Adams v. Yazoo, etc., R Co., 
2 1 .So 200. 317, 28 So 956, 77 Miss. 
194. 60 DU A. 3.1. afllrmed 21 S Ct. 
240, ISO r..S. 1, 45 D.Kd 395 

50. U S.—Pearsall v. Great North¬ 
ern R Cii, Minn. 16 S Ct 705. 161 
US 646. 40 DKd 83S, reversing, 
C.C. 73 F 933 

14a <\J p 1058 note 68. 

51. U S —New Orleans Gas-Light 
Co. V. I.iOUisianR Light Co., La.. 6 
S(^t. 252. 115 US. 650, 29 L Ed 
516. 

52. N.y —Cameron v. New York, 
ete. Water Co, 31 N E 104, 133 N. 
Y 336. affirming 16 N Y.S 767, 62 
Him 269. 

53. J*a.—Reeves v. Philadelphia 
Suburban Water Co., 135 A. 362, 
287 l*a. 376. error denied 136 A. 
526, 288 Pa. 418. 

54. N Y—.\lpren v. Consolidated 
Edison <'o of New York, 6 N Y.S. 
2d 251. 168 Misc. 381. 

Whetlier corporation owning ninc- 
ty-flve per cent of ptock of another 
should lie permitted to merge the 
other 18 primarily a matter of pub¬ 
lic policy within province of legisla- 
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live control, and shareholder is not 
entitled to continued protection of 
statute requiring merging corpora¬ 
tion to own all shares of merged cor¬ 
poration.—^Alpren v. Consolidated 
Edison Co. of New York, supra. 

CKm and electric company merging 
■team company 

The practical similarities between 
business of gas and electric corpora¬ 
tion and that of company distribut¬ 
ing steam carried in mams and con¬ 
duits laid under public streets were 
sufficiently marked so that legisla¬ 
ture was justified in authorizing gas 
and electric corporations owning 
ninety-five per cent of stock of 
steam corporations to merge steam 
corporations, and determination of 
legislature was therefore accepted 
by court.—Alpren v. Consolidated 
Edison Co. of New York, supra. 

56. Tex,—.Morrill v. Smith County. 
36 S.W. 66, 89 Tex 529, reversing. 
Civ App.. 33 S W. 899. 

14a C.J. p 1058 note G1 
68. Wash.—Theis v Spokane Falls 
Gas Light Co., 95 V 1074. 49 

Wash. 477. 

57. U.S.—Jones v Missoiiri-Edison 
Electric Co., CCMo. 135 F. 153. 
reversed on other grounds 144 F. 
765. 76 C.C.A. 631. 
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dation of certain kinds of corporations, such as 
manufacturing corporations,®* or of corporations 
engaged in the same or similar business,®* the pow¬ 
er to consolidate is limited to the corporations fall¬ 
ing within the designated class. The purposes for 
which the consolidating corporations were formed 
will not control in their entirety in determining 
their power to merge or consolidate under a statute 
permitting the same if the 'franchises are not in¬ 
consistent,” or under a statute permitting the con¬ 
solidation of corporations “transacting the same or 
similar lines of business;”®® nor will a merger or 
consolidation be prevented by the fact that the pur¬ 
poses called for in the respective charters of the 
corporations could not originally have been pro¬ 
cured through one charter.®^ A slight difference 
in the internal regulation and management of the 
constituent corporations will not cause the merger 
to be unworkable.®^ 

§ 1608. Conditions and Terms 

The power to consolidate may be conferred subject 
to terms and conditions. 

The power to consolidate may be conferred sub¬ 
ject to such terms and conditions as the state may 
see fit to couple with the grant,®‘'* such as, that the 


corporations are organized under the laws of the 
same state, as stated infra § 1897, that no more than 
two corporations now existing shall be consolidated 
into one;®* that the approval of public utility com¬ 
missioners be obtained;®® that fees be paid;®® or 
that the liabilities of the old corporation be assum¬ 
ed.®*^ Compliance with statutory conditions preced¬ 
ent is discussed infra §§ 1617-1620. 

§ 1609. Waiver of Right to. Consolidate 

A waiver of the power to coneolldate will not be 
implied. 

A waiver of a power to consolidate conferred by 
statute will not be implied in the absence of an 
express waiver in the certificate of organization or 
in the stock certificates.®* 

§ 1610. Right to Question Consolidation 

Where there is power to consolidate, the validity of^ 
the corporation may be questioned only by the state. 

Where there is power to consolidate, discussed 
supra §§ 1605-1607, the validity of a consolidation 
of corporations may be questioned only by the state 
itself ;®* it may be questioned neither by the consol¬ 
idated corporation^® nor by one of its stockhold- 


58. Minn.—Jaques v. IMke Rapids 
rower Co., 215 N.W. 221, 172 Minn. 
206. 

Mo.—In re Dor Run Lead Co., 223 
S.W. GOO. 283 Mo. 646. 

1 la C.J. p 1058 note 68. 

59. Ky.—NofC v. Gas & Electric 
Shop. 22 S.W.2d 265. 232 Ky. 66. 

14a C.J. p 1058 note 69. 

^‘Similar” defined 

Corporation engaged in manufac- 
turiniu: and selling appliances is *'sim- 
llar’* to one buying and selling them, 
authorizing latter to purchase busi¬ 
ness of former.—Neff v. Gas & Elec¬ 
tric Shop, supra. 

Nonpecnnlary asBociatione 

Under statute providing that char¬ 
ter of every corporation should l»e 
subject to alteration, power to merge 
gianled by statute to associations 
having similar objects was held 
pioptTly part of and amendatory 
of statute authorizing incorporation 
of nonpe(‘uniary associations so as 
to authori/.e merger of such asso¬ 
ciation—Group No. 23 of Ass'n of 
Sons of Toland v. Association of 
Sons of Poland. 187 A. 356, 121 N.J. 
Eq. 102. 

Social club IS not engaged in busi¬ 
ness within meaning of statute.— 
Jones V. Rhea, 107 S E. 814. 130 Vau 
345. 

00 . Pa.—York Haven Water & Pow¬ 
er Co. V. Public Service Commis¬ 
sion of Pennsylvania, 134 A. 419, 


287 Pa. 241. reversing 87 Pa Super. 
213. 

61 . Pa—York Haven Water & Pow¬ 
er Co. v. Public Service Com¬ 
mission of Pennsylvania, supra 

62. Pa—York Haven Water & Pow¬ 
er Co. V Public Service Comniis- 
slon of Pennsylvania, supra. 

63 . N.J.—American Malt Corpora¬ 
tion V. Hoard of Public Utility 
Com’rs, 92 A. 362, 86 N.J.Lnw 668 

14a C.J. P 1059 note 70. 

64. U.S.—Harrows v. People’s Gas 
Light & Coke Co., C.C.Ill., 75 F 
794. 

65 . N.J.—American Malt Corp. v. 
I'ublic Utility Comrs., 92 A. 362, 
86 NJ.Law 668. 

Va.—^W’lnfree v. Riverside Cotton 
Mills, 75 S.K. 309, 11,3 Va. 717. 

14a C.J. P 1059 note 73. 

08. U.S.—Ashley v. Ryan, Ohio, 14 
S.Ct 865, 153 U.S. 436, 38 L.Ed. 
773. . 

lll.-_VV. Siheidel Coll Co. v. Rose, 
90 N.E. 221, 242 111. 484. 

67 . Mass.—Day v. Worcester, N. & 
11 U. Co., 23 N.E. 824, 151 Ma.Ms. 
302. 

14a C.J. p 1059 note 76. 

6S. N.J.—Colgate v. U. S. Leather 

Co., 67 A. 667, 73 N.J.Bq. 72, re¬ 
versed on other grounds 72 A. 126, 
75 N J.Eq. 229, 19 AnmCas. 1262. 

09. Mich.—Shod ford v. Detroit, etc., 
R. Co., 89 N.W. 960, 130 Mich. 300 

14a C.J. p 1059 note 79. 
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Orouads of eomplaiut by statB 

(1) Mere fact that directors of 
two corporations, whidh are consoli¬ 
dated under provisions of Comi> St 
1907 c 72 art 7 9§ 6-12, agreed to 
exchange of stocks and bonds and 
assets of constituent corporations, 
for <‘on.solidated corporation’s sto<*ks 
and bonds the aggregate par valiu' 
whereof gn‘atly exceeds the value of 
the tangible assets of constituent 
c’orporations, is not in itself siicli 
proof of fraud as will Justify dis.so- 
lution of consolidated coiporatwin — 
Slate v. Lincoln Traction Co., 134 N 
W. 278. 90 Nell 535. 

(2) If, in consolidation of con¬ 
stituent companies which theretofore 
satisfactorily served public, all of 
their tangible property is conveyed 
to consolidated corporation and sub- 
sequently improved, the mere fact 
that stock and bond issues of con¬ 
stituent corporations were douiiled 
by eonsolldaled corporation without 
greatly adding to tangible a.ssc'ts will 
not Justify a earned In lion of that 
stock—Slate v. Lincoln Traction C!o.. 
supra. 

70. U.S.—L. D. George Lumber Co. 
v. Daugherty, Va., 214 P. 958, 131 
C.C.A. 254. 

Ill.—Chicago, etc., R. Co. v. Ashling, 
43 N.E. 373, 160 111. 373, afilnning 
56 Ill.App. 327. 

Mich.—Shad ford v. Detroit, etc., U. 

Co., 89 N.W. 960, 130 Mich. 300. 

14a C.J. p 1059 note 80. 
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crsjl nor by a constituent corporation which has 
participated in the consolidation,72 nor by a credi- 
tor of a constituent corporation,73 nor by a third 
person, such as a taxpayer,74 or a municipality,76 
or a person who has contracted with the consoli¬ 
dated corporation.76 However, the rule that the 
existence of a corporation may not be collaterally 
assailed by a private individual constitutes no bar 
to a suit by a minority stockholder to avoid for 
fraud or breach of trust a contract and act of con¬ 
solidation of corporations and to restore the proper¬ 
ty of the corporation injured to its former owner.77 
Also, w'hcre there is no authority whatsoever to 
consolidate, and the new body is consequently not 
even a corporation dc facto, as stated infra § 1623, 
its corporate existence may be assailed collateral- 
ly.78 So, the holder of bonds issued to a corpora¬ 
tion two days after an attempted consolidation with 
another corporation is not estopped to assert that 
the consolidation was ultra vires and invalid as 


to him.73 The rights and remedies of dissenting 
stockholders are discussed infrd §§ 1612-1616. 

§ 1611. Assent of Stockholders 

a. Necessity 

b. Sufficiency and effect 

a. Necessity 

Consolidation requires the unanimous consent of the 
stockholders in the absence of any provision of the stat¬ 
ute or charter for a consolidation without such unanimous 
consent which may be read into the contract by which 
the status of a stockholder was acquired. 

A consolidation of private corporations requires 
the unanimous consent of the stockholders,*® unless 
a provision for consolidation without such unani¬ 
mous consent of stockholders may be read into the 
contract by which the status of the stockholder was 
acquired,*^ as when a statute existing at the time of 
subscription*^ or at the time of the purchase** of 


71. Vh—W infret* v. Ui\er8ido Cot- 
t«)n Mills Co., 7r> S.E a09. 133 Va. 
737. 

lia C.J. p 1059 note 81, 

72. Ind—Bradford v. Fiankfort. 
ol<*„ n ("o. 40 N E. 741, 41 N.E. 
S19. 142 Ind. 383. 

73. I>rl.—Cole v. National Cash 
Credit Asa’n. 166 A. 183, 18 Del. 
Ch. 47. 

11a C .1. p inr>9 note S3, 
mjnnotion by creditor 

(1) (.\irporulion’s eredltor was not 
entitled to enjoin nKT^er, wlnTe 
Matine made constituent <-ompanicH’ 
debts enf«>rcenble against consolidat¬ 
ed conipnny.—Cole v. National Cash 
(’redit Ass’n, 166 A. 3 83, 18 Del.Ch 
17 . 

(2) Nt>r was he entitled to enjoin 
nierfter merely because consolidated 
company’s quick as'sot condition 
rendered it U'ss desirable as debtor. 
—(’ole V. National Cash Credit Ass’n. 
supi a. 

(3) That merffiT might deprive 
such creditor of technical right to 
sue corporation co nomine was in- 
suffleient to justify enjoining merger. 
—('•ole V. National Cash Credit Ass’n, 
supra. 

(4) That merging corporation’s 
foreign creditor might be deprived of 
right under foreign law to sue In 
foreign jun.sdlclion did not illegally 
depri\e creditor of statutory "reme¬ 
dy” of suit.—Cole V. National Cash 
Credit Ass’n, supra. 

74 . Pa.—Tibby Bros. Glass Co. v. 
Pennsylvania R. Co., 68 A. 975, 219 
Pa. 430. 

75 . U.S.—Toung v. Clarendon Tp.. 
C.C.Mich, 26 P. 806, affirmed 10 
S.Ct. 107, 132 U.S. 340, 33 L.Ed. 
866 . 


N.Y.—^^Ve8tern New York Water Co. 
V. Niagara Falls, 154 N.Y S. 1046, 
91 Mi.sc. 73 

76 . U.S—(Continental Trust Co. v. 
Toledo. St. B & K C It. Co., C.C 
Ohio, 82 F 642, modifled on other 
grounebs 95 F. 497. 36 C C.A. 156. 

14a C.I. p 1059 note 87. 

77. US—Jones V. Mis.souri-Bdison 
EUctnc Co. Mo.. 144 F. 765, 75 C. 
CA. 631. 

Ala.—Alabama Fidelity Mortgage & 
Bond Co \ Dubberly, 73 So. 911, 
198 Ala 545 
14a (b,l. p 1059 note 89. 

78. Ill—Americ'an l.i. & T. Co. v. 
Minnesota, ilc.. It. Co., 42 N.E. 153, 
157 Ill Oil 

79. Tex—Morrill v. Smith County, 
36 S.W. 56. 89 Tex. 629. 

80. Arlz,—Garrett v. Iteid-Cashion 
Band & Cattle Co.. 270 P. 1044, 34 
Ariz. 245, rehearing denied 272 P. 
918, 34 Anz. 1S2. 

Mich —Kirby v. Saginaw Hotels Co., 
235 NW. 153. 253 Mich. 308, quot¬ 
ing Corpus Juris. 

14a C J. p 1060 note 92. 

Majority stockholders may not 
merge one corporation W'ith another 
against wish of nonconsenling stock¬ 
holder,' where neither articles of In¬ 
corporation nor statutory hnv at 
time ho became such permitted con- 
.solldation by majority.—Garrett v 
Reid-Cashion Land & Cattle Co., 270 
1*. 1044, 34 Arlz 245, rehearing de¬ 
nied 272 P. 918, 34 Ariz 4 82. 

81. Ariz.—Garrett v. Reid-Cashion 
Land & Cattle Co., supra. 

Ill.—.lones V. St. Louis Structural 
Steel Co.. 267 lll.App 676. 

Ind.— Raff v. narrow. Ill N.E. 189, 
181 Ind. 353—Norton v. Union 
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Traction Co. of Indiana. 110 N.E. 
313, 183 Ind. 666, Ann.Caa.1918 A 
356. 

Mli'h.—Kirby v. Saginaw Hotels Co , 
235 N.W. 153, 25.3 Mich 308. quot¬ 
ing Corpus Juris. 

N.J.—Windhurst v. Central Leather 
Co., 163 A. 402, 107 N J.Kq 628. 
appeal dismissed Ingraham v. Cen¬ 
tral Leather Co.. 52 S.Ct. 124, 76 
L.Ed. 129D. 

Statute uot merely permissive 

Burns’ St.Annot.l914 S 5690, au¬ 
thorizing (consolidation of street and 
in ter urban railroads. Is not permis¬ 
sive* purely as affecting rights of 
state, hut authorizes consolidation 
on a majority vote.—Norton v. Un¬ 
ion Traclum Co of Indiana. 310 N.E. 
113, 183 Ind 666, AnnCas3918A 156. 

Transfer of assets 

Consent of every stockholder was 
not nece.^^sary to transfer of corpo¬ 
ration’s assets to other corporation, 
on other corporation's assumption of 
first corporation’s debts.—In re Un¬ 
ion Food Stores Co, C.C.A Wis, 3 
F2d 736 

82. Ill—Jones v. St. Louis Struc¬ 
tural Steel Co, 267 lll.App 576. 

Mi( It-K irby v. Saginaw Hotels Co., 
235 N.W 153. 253 Mich. 308, quot¬ 
ing Corpus Juris. 

1 la C J. p 1060 note 94. 

83. U.S.—In re Interborough Con¬ 
sol. Corporation. D.C.N.Y., 277 F. 
455. 

Mieh.—Kirby v. Saginaw Hotels Co. 
235 N.W. 153, 263 Mich. 308, quot¬ 
ing Corpus Juris. 

N.J.—Colgate v. U. S. Leather Co., 
67 A. C67. 73 N J.Eq. 72, reversed 
on other grounds 72 A. 3 26, 75 N. 
J.Eq. 229, 19 Ann Cns 1262. 
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the shares authorized a consolidation with the as¬ 
sent of a specified* proportion of stockholders, or 
when the corporate charter,*^ or an amendment 
thereto, enacted under the reserved power of the 
leg^islature to amend,®5 expressly authorized con¬ 
solidation without the unanimous consent of the 
stockholders. Unanimous consent is also not re¬ 
quired when under a statute dissenting stockholders 
are required to sell their shares to the majority 
stockholders on receiving the security provided by 
statute,®® although this doctrine has been criticized 
and disapproved.®^ Statutes providing for assent 
by a certain percentage of the stockholders are con¬ 
strued, in connection with charter provisions giv¬ 
ing a vote to each share of stock, to require assent 
of the required percentage of shares, rather than of 
stockholders.®® Only the subscribed, issued, or out¬ 
standing shares are to be considered in determining 
whether the required percentage has assented.®® 
The statutory right of stockholders owning two 
thirds of all the outstanding stock to vote to ap¬ 
prove a consolidation is a property right, of which 
the stockholders while acting in good faith may not 
be deprived.®® 

b. Sufficiency and Effect 

The assent of stockholders to a consolidation or 
merger may be express or It may be Implied from ac¬ 
quiescence, or their conduct may constitute an estoppel. 

The assent of the stockholders may be given by 
a vote taken at a duly convened corporate meet¬ 
ing,®i by their written consent in advance of any 
action for consolidation by the board of directors,®^ 
and probably by their subscription of stock under a 
charter which expressly authorizes the consolidation 


in question.®® Assent may also be given by a sub¬ 
sequent ratification,®^ or it may be implied from 
the stockholder’s acquiescence.®® By such acqui¬ 
escence stockholders may, where no fraud is charg¬ 
ed,®® estop themselves from raising future objec¬ 
tions to the consolidation®^ or to any precedent steps 
which have formed an inducement to the consoli¬ 
dation,®® but a stockholder is not precluded from 
making such an objection by the fact of his having 
failed to object to an enlargement of the charter 
of the former company, which did not on its face 
purport to give the power to consolidate,®® nor is 
he estopped as a stockholder by reason of his pres¬ 
ence and failure to object at a directors* meeting at 
which proceedings were taken prefatory and pre¬ 
paratory to the ultimate settlement of the question 
at a subsequent stockholders’ mecling.l That dis¬ 
senting minority stockholders received stock in the 
new corporation of equal value to that surrendered 
did not legalize an unauthorized consolidation, nor 
did their acceptance of such stock in exchange for 
their own shares which they surrendered constitute 
a consent to the consolidation by ratification, where 
the majority stockholders, having previously accom¬ 
plished the consolidation, were not misled, and the 
minority stockholders accepted the new stock in 
the belief that they were bound by the action of the 
majority; and even if the conduct of the niinoriiy 
stockholders did constitute a consent to the consoli¬ 
dation, it did not conclusively prevent a subsequent 
attack and the recovery of the value of their shares, 
where the consolidated corporations were under 
common control, unless they understood their ante¬ 
cedent existing rights where such consent was giv¬ 
en.® Declining to vote for a merger may, under tlu 


84. Mich.—^Kirby v. Saginaw Hotels 
Co.. N.W. 153. 263 Mich, 308, 
quoting Corpnji Juris. 

14a C.J. p 1060 note 96. 

85. Mich—Kirby v. Saginaw Hotels 
Co., supra. 

Ohio—T>unham v. Kauffman, 10 Ohio 
N.K.N.S., 49. 

Ma C.J. p 1060 note 97. 

86. Pa.—Lauman v. Lebanon, etc., 
It. Co.. 30 Pa. 42, 72 Am.D. 685. 

87. U S —Mowrey v. Indianapolis & 
C. U. Co., C.C.I11., 17 F.Ca8.No.9,891, 
4 Biss. 7K. 

88 . LJ.S.—Simon Borg & Co. v. New 
Orleans City K. Co., D.C.Pa., 244 
F. 617. 

80. Cal.—Market St. R. Co. v. Hell- 
man, 42 V, 225, 109 Cal. 571. 

90 . Md. — Homer v. (-'‘rown Cork & 
Seal Co. of Baltimore City, 141 A. 
425, 155 Md. 66. 

91. Ind.—Norton Y. Union Traction 


Co. of Indiana, 110 N.E. 113, 183 
Ind. 666, Ann.Cas.l918A 156. 

14a C.J. p 1060 note 2. 

Who may vote 

<1) Stockholders who hold bond.s 
and shares in another corporation 
may vote for consolidation of the 
two corporations, as may directors 
who are also directors in the other 
corporation, unless the statute dis- 
quulillcs them.—Norton v. Union 
Traction Co. of Indiana, supra. 

(2) A minority shareholder cannot 
object that trustees of a voters' pool 
voted for consolidation with other 
companies, for individual sharehold¬ 
ers might have voted for such con¬ 
solidation, and they alone could ob¬ 
ject to any breach of trust.—Raff v. 
Harrow, 111 N.E. 189, 183 Ind. 353. 

92 . Cal.—Market St. R. Co. v. Hell- 
man, 42 P. 225, 109 Cal. 571. 

9^ Ind.—Fisher v. Evansville, etc., 
R. Co.. 7 Ind. 407. 

94 . Cal.—Market St. R. Co. v. Hell- 
man, 42 P. 225, 109 Cal. 571. 
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95. U.S.—Phinizy v. Augusta & K 

R. Co., C.(\SC\. 62 F. 678—Mowrev 
V. Indianapoli.M & C. K. (’’o.. C.C 
Ind., 17 F.Cas.No.9,891, 4 Biss. 

78. 

96. Del.—Salemhier v. Creat Neck 
Bond & Mortgage Corporation, Ch 
194 A. 35. 

97. Del.—Salembler v. Great Neck 
Bond & Mortgage Corporation, su¬ 
pra. 

Wash.—Moore v. L().s Lugos Gold 
Mines, 21 P.2d 253, 172 Wash 

570. 

14a C.J. p 1060 note 7. 

981 Ind.—Bradford v. Frankfort, St. 
L. & T. R. Co., 40 N E. 741, 142 Ind. 
383. 

14a C.J. p 1061 note 8. 

99. Tex.—International, etc., R. Ci>. 
v. Bremond, 53 Tex. 96. 

1 . U.S. — Mowrey v. Indianapolis Ar 
C. R. Co., CCInd., 17 F.Cas No. 
9,891, 4 Biss. 78. 

8. Ariz.—Garrett V, Roid-Cashion 
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circumstances, be equivalent to an objection there¬ 
to. Certainly it falls short of constituting assent^ 
Stockholders who consent in ignorance of fraud are 
not estopped, but their rights are subordinate to 
those of innocent stockholders of the consolidated 
company.^ A stockholder - is not estopped when, 
almost immediately after discovering a mutual mis¬ 
take as to the effect of the transaction, he tendered 
back the stock received by him, did nothing there¬ 
after to ratify or confirm the transaction, and in 
the meantime the situation remained unchanged.® 
Irregularity in the original organization of a cor¬ 
poration is not available to stockholders who con¬ 
sent to a merger of the corporation in a new cor¬ 
poration and accept the substitution of new stock 
for tile old.® 

§ 1612. Rights and Remedies of Dissenting 
Stockholders 

Nonconsentfng stockholders may assert the violation 
of their rights by an unlawful consolidation or merger. 
A corporation merging or consolidating with another cor¬ 
poration must withhold sufficient assets to satisfy the 
valid claims of dissenting minority stockholders. 

.Stockholders who do not consent to an unlawful 
consolidation or merger with another corporation 
may take advantage of such violation of their 


rights,^ on grounds set forth infra § 1613, and in 
modes stated infra §§ 1614-1616; and the fact that 
a complaining stockholder, suing in behalf of a 
large number of stockholders has but a small hold¬ 
ing is immaterial.® A corporation merging or con¬ 
solidating with another corporation must withhold 
sufficient assets to satisfy the valid claims of dis¬ 
senting minority stockholders.® 

§ 1613. - Grounds of Complaint 

A dissenting stockholder may complain when the 
consolidation is ultra vires, but not when his legal rights 
are not invaded. Where unanimous- consent of the 
stockholders to a consolidation is not required, dissent¬ 
ing stockholders cannot complain in the absence of fraud 
or unfairness. 

A dissenting .stockholder may rightfully com¬ 
plain when the consolidation is ultra vires, even 
though it is advantageous but a dissenting stock¬ 
holder cannot complain of a consolidation when his 
legal rights have not been invaded.^^ In thosi- 
cases in which the unanimous consent of the stock¬ 
holders to a con.solidation is not required, supra § 
1611, dissenting stockholders cannot complain of 
the act of the majority pursuant to powers confer¬ 
red on them by the governing law of the corpora- 
tH)n ,^2 unless there is a showing of fraud,^® or a 


Land & Tattlr Co.. 270 P. 1044, 24 
Aria 245, r<*h<'arinK denied 272 P 
SI8. 34 Ariz 482. 

3. Tex.—(’’attlenien’s Tru.st Co. v. 

Keek. Ci\ Vpi.., 167 S IV. 753 
4w Ala —Alaliania Fidelity Mortpape 

6 Pond Co. V. Dubberly, 73 So 311. 
198 Ain. .54.5 

6. Wis—Hoberp V John UoImtk 
C o. 17.3 X.W. 63!), 170 Wi.s. 50. 
modiflf^d on another f^round 17.3 N. 
W. 952. 170 Wis. 50 

6. Towa—'Lohr v, Faber, 189 N.W. 
806, 194 Iowa 402. 

7. Wa.sh.— Mtioro v Los Lurcjs (;ol<i 
Mine.s, 21 P2d 253, 172 Wash. 570. 

Merger by bulk sale 

Stockhtilder.s are entitled to fullest 
dii-eovery and protection against di¬ 
rectors as to bulk sale which for all 
practical purposes was merger.— 
Hornsteln v. New Jersey Bankers’ 
Securities Co., 146 A 60, 7 N..UMisc 
479, affirmed, 166 A. 768, 109 N J.lCq. 
233. affirming 151 A. 465, 8 N.J.Misc. 
685. 

What law govarna 

Uights of minority stockholders 
seeking to nullify consolidation of 
New Jersey corporations are gov¬ 
erned by New Jersey law.—Bicknrt 
V. Kelly-Springfleld Tire Co., 276 N 
Y.S. 372. 243 App.Dlv. 72. 

8. N J.—Bernstein v. New Jersey 
Bankers’ Securities Co., 146 A. 60, 

7 N.J.Misc 479. affirmed 156 A. 


768. 109 N.J.Bq. 233, affirming 151 
A 465. 8 N.J.Misc. 685. 

9. Ill Narragansetl Electric 

Lighting C^o. V Sabre, 146 A 777. 
50 U X 288, 66 A.L.II 1553, reargu- 
nient denied 147 A. 668, 66 A L.H. 
1553 

10. N.Y —Davis v. Beth Tephila Is¬ 
rael Cong. 57 N.Y.S. 1016, 40 App. 
Div 424. 

Suit by single stockholder against 
corporation see supra g 520. 

11. N.Y.—Ho.senbaiim v. Rice, 83 N. 
YS 494, 86 AppDiv 617 

Ohio—C'*ooi>er v. Central Alloy Steel 
CoriMiration, 18.3 N.K 439. 43 Ohio 
App 455 

Becoming Btockkolder after merger 

One receiving stock of corporation 
as dividend live years after its mer¬ 
ger with another eorporation cannot 
question officers’ and directors’ acts 
ill entering into prior conlnict and 
merger agreement —Cooper v Cen¬ 
tral Alloy Steel Corporation, supra. 
Furtber merger 

In minority stockholders’ action 
liccause of merger, subsequent mer¬ 
ger of consolidated corporation could 
not be considered—Churchill v. 
Frontier Mortg. Corporation. 220 N. 
Y S. 685, 219 App Div 643. 

18. IT.S.—Jones v. Missoun-Edison 
Electric Co., Mo„ 144 F. 766, 75 C. 
C.A. 631. 

14a C.J. p 1061 note 20. 
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IHrectora may approve sale of cor¬ 
poration’s entire assets, pursuant to 
consolidation iil.nri, subject to iip- 
pro\a! of owners of two thirds of 
.stock, unless at'tirig ultra vires, ille¬ 
gally, or in had faith—Homer \ 
Crown Cork & Seal Co of Baltimore 
City. 141 A. 425. 155 Md 66. 

13 . Del—MacF.arlanc v North 
American Cement Corporation. 157 
A. 396. 16 Del Ch 172 
Ill.—Felt V. C. S. Mortgage & Trust 
Co.. 231 111. App. no. 

Md—Homer v Crown Cork & Seal 
Co. of Baltimore City, 141 A. 426, 
155 Md. 66. 

N.Y.—Armstrong v. Hayden, 214 N 
Y.S 747, 126 Misc. 7S6 
Ohio.—AV'Ick v Youngstown Sheet & 
Tube Co.. 188 N.E 514, 46 Ohio 
App. 253. error dismissed 189 N.E. 
4. T27 Ohm St. 379. 

14a CJ p 1061 note 21. 

Fraud in previous merger affords 
no basis for enjoining intended mer¬ 
ger, but is at most merely evidence 
of directors’ misconduct —Armstrong 
v. Hayden, 214 N.Y.S. 747. 126 Mi.se 
786. 

Fraud not shown 

(1) Generally. 

N.Y.—^Arm.strong v. Hayden. 214 N. 

'Y.S. 747, 126 Mise 786 
Ohio.—Wick v. Youngstown Sheet & 
Tube Co.. 188 N.K 514, 46 Ohio 
App. 253. error dismissed 189 N.E. 
4. 127 Ohio St 379. 
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showing that the majority stockholders in viola¬ 
tion of their trust relationship to the minority 
stockholders have effected, or ire about to effect, 
a consolidation or merger which is oppressive^^ or 
unfair,or is improvident as to stockholders and 
so far against the corporation's interests as to in¬ 
dicate dishonest motives.^® A gross or fraudulent 
undervaluation^^ or overvaluation^® of the prop¬ 
erty of a constituent corporation is ground for com¬ 
plaint; but the rule is otherwise as to a valuation 


which does not appear, by apparent excessiveness 
or otherwise, to be a conscious abuse of discre- 
tion.i® Complaint may properly be made when 
there is ]gross inequality in the distribution of the 
stock of the consolidated corporation among the 
stockholders of constituent corporations,20 or when 
there is a secret agreement for terms of consoli¬ 
dation other than those prescribed by the agreement 
of consolidation,21 or .when during the pendency of 
consolidation proceedings one of the constituent 


Wash.—Thomle v. Soundvlew Pulp 
Co.. 42 P.2d 19. 181 Wash. 1. 

(2) Corporation manager’s refuaal 
to authorize fresh valuation of as- 
.setB proposed to be sold pursuant to 
oonsolidation plan was held not con¬ 
cealment of facts from, or depriva¬ 
tion of rights of,' minority stock¬ 
holders.—Homer v. Crown Cork & 
Seal Co. of Baltimore City, 141 A. 
425. 15.5 Md. 66. 

(3) That directors and majority 
stockholders of two corporations act 
in concert in proposing sale of one 
corporation’s assets to other does 
not establish fraud.—Homer v. 
frown Cork & Seal Co. of Baltimora 
City, supra. 

(4) Sale of corporation assets for 
market value of stock in consolida¬ 
tion corporation cannot be held 
fraudulent or unreasonable merely 
because of greater unverified and un¬ 
supported book value.—Homer v. 
Crown Cork & Seal Co. of Baltimore 
City, supra. 

14i N.Y.—Farmers Loan & Trust 
Co. V. New York & N. Ry. Co., 44 
N.E. 1043, 150 N.Y. 410, 55 Am R.R. 
689, 34 L.R.A. 76, 3 Ann.Ciis. 359. 
reversing 28 N Y.S. 933, 78 Hun 
213. 

14a C.J. p 1061 note 23. 

15. Ariz.—Garrett v. Rold-Cashion 
Land & Cattle Co., 270 P. 1044, 34 
ArJz. 245, rehearing denied 272 P. 
918, 34 Ariz. 482. 

Del.—MacFarlane v. North American 
Cement Corporation, 157 A. 396, 16 
DeLCh. 172. 

Md.—Homer v. Crown Cork & Seal 
Co. of Baltimore City, 141 A. 425. 
155 Md. 66. 

Mich—Voight v. Remick, 244 N.W. 
446. 450, 260 Mich. 198, citing Cor- 
pus Juris. 

N.J.—Outwater v. Public Service 
Corporation of New Jersey, 143 A. 
729, 103 N.J.Bq. 461, affirmed 146 
A. 916. 104 N.J.Bq. 490. 

14a C.J. P 1061 note 24. 

Xaalpnlatloii of stock in vlolatloa of 
trust 

Majority stockholders have no 
right to manipulate stock and prop¬ 
erty under their control in violation 
of trust, so that they acquire either 
undue advantage or .such stock or 
property on terms other and different 
from that accorded to minority non¬ 


assenting stockholders.—^Voight V. 
Remick, 244 N.W. 446. 260 Mich. 198. 
Houpeeuulary assooiatioBS 

Members of nonpecuniary associa¬ 
tion in associating together became 
bound in equity to refrain from com¬ 
bining and taking advantage of per¬ 
missive legislation to merge over ob¬ 
jection of substantial minority, 
where material change would result 
in enterprise and contracts or sta¬ 
tus of minorliy would be impaired.— 
Group No. 23 of Ass’n of Sons of 
Poland V. Association of Sons of Po¬ 
land. 187 A. 356. 121 N.J Eq. 102. 
Buty to iBfomi minority stockhold¬ 
ers 

(1) Corporate officers owning ma¬ 
jority of slock, who negotiated mer¬ 
ger of corporation with anoth*‘r cor¬ 
poration which they controlled, owed 
duty to minority stockholders of 
first corporation to inform them of 
facts and of their legal rights.—Gar¬ 
rett V. Keid-Cashion Land & Cattle 
Co., 270 P. 1044, 31 Ariz. 245, rehear¬ 
ing denied 272 P. 918, 34 Ariz. 482. 

(2) Howexer, refusal to Inform mi¬ 
nority stockholder.s of selling cor¬ 
poration us tt> how unissued stock 
of purchasing corporation offering 
shares to former’s stockholders 
would be issued xxa.s held not ground 
for cornpluint, presumption being that 
residue would be issued for corpo¬ 
rate purposes under laws of pun ii.'is- 
ing cMjrporation’s domicile- ■ Homer 
V. Crown Cork & Seal Co of Balti¬ 
more City, 141 A. 425, 155 Md. 66. 

(3) Neither was It ground for 
complaint that information as to as¬ 
sets, earnings, etc., of corporation, 
offering to purchase stock in another 
corporation or permit holders to sub¬ 
scribe for former corporation’s stock 
was refused—Homer v. Crown Cork 
& Seal Co. of Baltimore City, supra. 

Agroamont hald niuiiiUiorisad 

Merger agreement providing for 
exchange of capital stock of merg¬ 
ing company for redeemable pre¬ 
ferred stock of consolidated compa¬ 
ny, was held without authority of 
law.—Outwater v. Public Service 
Corporation of New Jersey, 143 A. 
729, 103 N.J.Kq. 461, affirmed 146 A. 
916, 104 N.J.Eq. 490. 

16 . N.Y.—Armstrong v. Hayden, 214 

N.Y.S. 747, 126 Misc. 786. 
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17 . U.S.—Jackson Co. v. Gardiner 
Inv. Co., N.H., 200 F. 113, 118 C.C. 
A. 287. 

Del.—Cole v. National Cash Credit 
Ass’n, 156 A. 183. 18 Del.Ch. 47. 
ZnadaqnMy of prioo 

To show fraud based on under¬ 
valuation of merging corporation’s 
assets, gross Inadequacy of price 
suggesting bad faith or reckless in 
difference to others’ rlghls Is neces¬ 
sary—Cole V. National Cash Credit 
Ass’n. supra. 

Determlnatloa of gnestlon 

(1) In determining alleged fraudu¬ 
lent undervaluation and overvalua¬ 
tion of merging corporations* assets, 
rule applicable to sale of corporate 
assets is relevant.—Cole v. National 
Cash Credit Ass’n, supra. 

(2) That holders of only three and 
one third per cent of stovk expressed 
dissatisfaction with sale of corpora¬ 
tion assets may be considered in de¬ 
termining whether price is fraudu¬ 
lent.—Homer v. ('"rown Cork & Seal 
Co. of Haltimore Oit.v, 141 A 425, 155 
Md 66. 

(3) Differences must be re.soIvcd 
under statute, where fundainentnl is¬ 
sue is not fraud, l>ut debatable con- 
tro\ers> over valu«*, notwithstanding 
unity of control of directors and 
stockholders of selling and buying 
corpoiations—Homer v. Crown (\)rk 
& Seal t.’o of Haltimt>re City, supra. 

18 . Del.— Cole v. National Cash 
Credit Ass’n, 156 A 183. 18 Del. 
Ch. 47. 

14a C.J p 1061 note 26. 

19 . Del.—Got! v. Live Poultry 
Transit Co, 156 A. 292, 18 Del.Ch 
138, affirmed 161 A. 150. 18 Del.Ch. 
442. 

Md—Homer v. Clown Cork & Seal 
Co. of Baltimore City, 141 A. 425. 
155 Md. 66. 

N.J.—Donald v. American Smelting, 
etc., Co., 48 A. 786. 61 N.J.Bq. 468. 
reversed on other grounds 48 A. 
771, 1116, 62 N.J.Kq. 729. 

80 . U.S.—Jones v. Missouri-Edison 
Electric Co., Mo., 199 F. 64, 70, 117 
C.C.A. 442. 

14a C.J. p 1061 note 28. 

81 . N.J.—Trenton Pass. U. Co. v. 
Wilson, 37 A. 476, 56 N.J.Eq. 273, 
reversed on other grounds 40 A. 
597, 66 N.J.Eq. 783. 
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corporations secretly declares a scrip dividend,or uent corporations have members in common; this 

when the consolidated corporation in violation of fact is not alone sufficient to invalidate an agree- 

statutory provisions issues its stock for less than ment for consolidation or merger at the election of 

par.23 Where some of the stockholders of one cor- a stockholder,particularly where the agreement 

poration convey all of its property, through the me- must be ratified by the stockholders,32 although 

dium of trustees, holding merely the legal title, to where the interests of the constituent corporations 

another corporation, without compliance even with are so intermingled, the agreement must be care- 

the forms of law, the new corporation is liable to fully scrutinized to determine whether it is fair to 

nonparticipating stockholders of the old corpora- the stockholdcrs^s and to crcditors,34 and if unfair 

tion for the value of their stock.24 Apparent un- it will be set aside in equity at the suit of the party 

fairness to the stockholders of one constituent com- injured.35 A stockholder who has declined to sur- 

pany, in the provisions for the exchange of stock render his stock in the constituent company, cannot 

of the different consolidating companies for the complain that the misrepresentation of the directors 

stock of the consolidated company, sometimes dis- of the constituent company induced other stockhold- 

appears when the condition and earning capacity ers to exchange their stock for stock of a new com- 

of the different constituent companies are critically pany.^® 

examined and comparcd.25 Dissenting minority 

stockholders cannot complain merely because the § 1614. — Injunction 

property of the corporation did not bring its full A dissenting stockholder may enjoin a consolidation 

value,2® nor, at least where they arc a fair equiva- merger unless he has another adequate remedy. 

lent, because bonds of the consolidated corporation A threatened wrongful consolidation or merger 
arc issued for preferred stock of a constituent cor- may be enjoined at the suit of a dissenting stock- 

poratifin,^’^ nor because the merger impairs or in- holder,37 unless he has another adequate reniedy.*^^ 

cidcntally reduces the value of the original rights It has been held that a statute requiring the pay- 

of preferred stockholders,nor because no allow- ment on demand of the fair value of the stock held 

ance was made for the good will of the constituent by dissenting stockholders, see infra § 1615, with 

corporation,2® nor merely because surplus stock of a provision for ascertaining such value, and for an 

the consolidated corporation is distributed among appeal from the award, affords dissenting minority 

the stockholders of the constituent cori)orations,3® stockholders a full and comiiletc remedy, and hence 

nor merely because the directorates of the constit- precludes relief.^® On the other hand, it has been 

22. N.J—Bailoy v. riti/.ens’ Oas 

I.lKht Co, 1!7 NJKq 19®. 

14a J. p lOtil note •‘t®. 

23. X..T.—American Malt ("orp v. 

Pulihc Utilily Comrs , 92 A. 262, 86 
X.J.I.aw 66K. 

24L Wash—Wutjsch v C.^nsolidaWnl 
I^nundry , 19S I’. 28.’’, 116 Wa.»5h. 

44 

25. X.Y—Colliy v. Equitable Trust 
Co. 108 N Y S. 97S. 124 App Div. 

262, altirmcd b4 N.E. 1111, 192 N.Y. 

535 

26. V S —Marks v. Merrill Paper 
Co., Wi.s, 202 F. 16, 123 C.C.A. 380. 

27. N.J.—llclinpr V. American To¬ 
bacco Co., 16 A. 725, 72 N.J.Eq. 

32. 

28. N.J.—WinclhurBl v. Central 
Lieathcr Co., 149 A. 36, 105 N.J.Eq. 

621. 

Provision in stock certificate that 
no merger of corporation with anoth¬ 
er corporation shall In any way Ini- 
palr rlght.s of preferred stock l,s in¬ 
valid when in conflict with statute 
of the state of incorporation which 
authorizes merger of corporations by 
entering Into written agreement pre¬ 
scribing terms and conditions of 
merger, etc., as well as manner of 
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converting share.*? of each of con- 
.st it uent corpcinition*? into shares of 
consolidated corporation, and which 
evidently nc\er intended that pre¬ 
ferred stock of corporation should 
not he iinpuired In any way by a 
merger.—Jones v. Rt. Eouls Struc¬ 
tural Steel Co., 267 111 App. 576. 

29 . N.Y—Colby v Kquit.ahle Trust 
Co, 108 N.YS. 978. 124 App Div. 
262, reversing 106 N Y.S. 801, S.-j 
M i.se. 355. and affirmed 84 NE 
1111, 192 N.Y, 535 

30 . Tenn —Read v. Cilizen.s’ St. R. 
Co.. 75 S.VV. 10.56, 110 Tenn. 316. 

31 . Mich —Voigl V. Remick, 244 N. 
W. 446, 260 Mich. 19S, certiorari 
denied 53 S.Ct. 787, 289 U.S. 756, 
77 L..Ed. 1500 

NY.—Armstrong v. Hayden, 214 N. 

YS. 747, 126 MIsc. 786 
14a C.J. p 1062 note 37. 

32 . N J —Colgate v. U. S. Leather 
Co., 67 A. 657, 73 N.J.Eq. 72. re¬ 
versed on other grounds 72 A. 126, 

. 75 N.JKq. 229. 19 Ann.Cas. 1262. 

N.Y.—Colby V. Equitable Trust Co., 
108 N.Y.S. 978, 124 App.Div. 262, 
affirmed 84 N.E. 1111, 192 N.Y. 535. 

33 . Iowa.—BeidenkopC v. Des Moines 
L. Ins. Co., 142 N.W. 343. 160 Iowa 

I 629, 46 L.R.A..N.S.. 290. 


N.Y —Colbj” V Equitable Tru.st Co . 
108 XY.S. 978. 124 App.Dii. 262. 
reversing 106 N.YS 801. 55 Misc 
.3.55, and affirmed 84 S,K. 1111, 192 
N Y. .'S.'li’i—Armstrong v. Hayden. 
214 NYS 747, 126 Misc. 786. 

34 . Cnl.—Atkinson v. Western Dev. 
Syndicate, 150 V, 360, 170 Cal. 503. 

35 . Ala —Alabama Fidelity Mort¬ 
gage & Bond Co V Dubberly, 73 
So 911. 198 Ala. 545 

14a C J p 1062 note 41. 

Agreements between companies hav¬ 
ing common directors generally see 
.supra it 5 789-792. 

36 . N Y.—Rosenbaum v. Rice, 83 N. 
Y.S 494, 86 App.Div. 617. 

37. l»cl--Cole V. National Cash 
Credit Ass’n, 156 A. 183. 18 Del.Ch 
47. 

N J —Outwaler v. Public Service 
I Col poration of New* Jersey, 143 A 
729, 103 N.J.Eq. 461, affirmed 146 
A. 916, 104 N.J.Eq. 490. 

14a C.J. p 1062 note 43. 

38 . Md.—Homer v. Crown Cork & 
Seal Co. of Baltimore City, 141 A. 
425. 155 Md. 66. 

39 . Md.—Homer v. Crown (\irk & 
Seal Co. of Baltimore City, supra 
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held that a statute, under which dissenting stock¬ 
holders who refuse to convert their stock into stock 
of the consolidated corporation are to be paid the 
highest market value attaching to their stock within 
a fixed period before the consolidation, docs not 
provide such an adequate remedy at law as will pre¬ 
vent the nonassenting stockholder from seeking a 
remedy by injunction to restrain the corporation 
from entering into an illegal consolidation.^® If 
the dissenting stockholder declines to become a 
member of the new corporation he may enjoin the 
merger or consolidation until he receives the value 
of his gtock, or is otherwise satisfied with regard to 
it;^i but if he permits the merger to takfc place 
without so protecting his rights, he is thereafter 
limited to his action against the new corporation for 
the value of his stock in the old.^2 Where the ques¬ 
tion w'hcther a proposed plan for the exchange of 
stock is unfair can only be determined after it is 
put in execution, the court wdll not enjoin the con¬ 
summation of the merger at the suit of minority 
stockholders where it has been approved by the ma¬ 
jority required by statute, but may retain jurisdic¬ 
tion to enforce equality of exchange.^^ A minority 
stockholder cannot restrain a corporation formed 
under a consolidation agreement providing for cu¬ 
mulative voting from reducing the number of its 
directors so as to make cumulative voting ineffec¬ 
tive.^^ Also, where the property of the constituent 
corporation has been transferred to the consolidated 


corporation, an injunction will not issue against the 
use of such property by that corporation.^® 

§ 1615. - Compensation 

a. In general 

b. Value of stock 

a. In General 

Where a consolidatfon or merger is unauthorized or 
wrongful, or Is not binding on a dissenting stockholder, 
he is entitled to compensation for his Interest in a con¬ 
stituent corporation. He is not bound to accept stock 
in the new corporation, but may, except as a statute may 
otherwise prescribe, elect to have the value of his original 
shares. 

Where a consolidation or merger is effected with¬ 
out authority, or wrongfully, or where under the 
statutes or other matters constituting his contract 
with the corporation it is not binding on a stock¬ 
holder unless he assents, a dissenting stockholder is 
entitled to compensation for the actual value of his 
interest in the constituent corporation, that is his 
pro rata share of the assets.^® He is not ipso facto 
made a member of the consolidated corporation,^'' 
nor is he bound to accept stock therein,^^ or, in lieu 
thereof, a cash value arbitrarily fixed,**® or a pro 
rata share of the proceeds of the sale of the con¬ 
stituent corporation’s assets,®® but he may, at his 
election, demand and receive the value of his 
stock.®! To this end he may bring an action at law 


40. U.S.—General Inv. Co. v. Lake 
Shore & M. S. Ry. Co., Ohio, 250 
P. 160, 162 C.C.A. 296, affirming, 
P.C., 226 F. 976. 

Tnuidiilaat mergdr 

(1) Dissenting stockholder may al¬ 
ways enjoin fraudulent merger, not¬ 
withstanding statute contemplating 
election between selling his stock 
and accepting slock in consolidated 
company.—Cole v. National Cash 
Credit Ass’n, 156 A. 183, 18 Del.Ch. 
47. 

(2) To justify enjoining merger, 
constructive fraud involving under¬ 
valuation and overvaluation of cor- 
l>orate assets must constitute con¬ 
scious abuse of discretion, breach of 
trust, or maladministration mani¬ 
festly injuring dissenting stockhold¬ 
ers.—Cole V. National Cash Credit 
Ass'n, supra. 

41. Pa—In re Beckman, 6 A.2d 342, 
334 Pa. 81. 

40. Pa.—In re Beckman, supra. 

43. U.S.—Borg & Co. v. New Orleans 
City R. Co., Ii.C.La., 244 F. 617. 

14a C.J. p 1062 note 46. 

44. N.Y.—Bond v. Atlantic Terra 
Cotta Co.. 122 N.Y.S. 425. 137 App. 
Div. 671, reversing 123 N.Y.S. 1086, 
66 Misc. 546. 


45. N Y.—Blatchford v. Ross, 64 
Barb 42, 5 Abb TT..N.S. 434, 37 
How.Pr. no. 

46. N.Y.—In re Clark’s Will, 226 N. 
Y.S. 141, 131 Misc 153, affirmed 
In re Clark’s Trustee, 237 N.Y.S. 
745, 227 App.Uiv. 785, modified In 
re Clark’s Will, 178 N.K. 766, 257 
N.Y. 487, 79 A.L R. 608. 

Pa.—Levin v. Pittsburgh United 
Corporation, 86 Pa.L.J. 227. 

14a C.J. p 1063 note 49. 

Rights of disisenting stockholder on 
sale of all corporate property to 
another corporation see supra S 
515. 

47. S.C.~Rlver8 v. Mclntire, 158 S. 
K. 816, 818. 160 S.C. 462. quoting 
Corpns juris. 

14a C.J. p 1063 note 50. 

4B. Del.—Cole v. Nat iorial Cash 
Credit Ass’n, 156 A. 183, 18 Del. 
Ch. 47. 

Pa.—Moy V. Colonial Finance Cor¬ 
poration, 129 A. 115, 283 Pa. 323, 
40 A.L.R. 271 

S.C.—Rivers v. Mclntire, 3 68 S.E. 
816, 818, 160 S.C. 462, quoting Cor- 
pus Juris. 

14a C.J. p 1063 note 51. 

Right to stock in consolidated cor¬ 
poration see infra $ 1627. 
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Stockholders actively opposing 

consolidation, although bound by lu*- 
tion of majority of stockholders 
con.stituent corporation, are not re¬ 
quired to become stockholders of 
consolidated corporntion, but may 
have old stock canceled—Rivers v 
Mclntire, 158 S.E. 816, 160 S.C. 462 

49. U.S.—Ma.snn v. Pewabic Min 
Co., Mich., 10 set. 224. 133 U.S 
60, 33 LEd 524, affirmed 12 S.Ct 
887. 145 i:S .349. 36 L.Ed. 732, ap¬ 
peal dismissed 14 S.(H. 847. 153 
S. 361, 38 L.Kd 745--JHckson Co 
V. Gardiner Inv. Co., N.H., 200 F. 
113, 118 C.C.A. 287. 

50i Mo —Tann<‘r v. Lindell R Co, 
79 S.W. 155, 180 Mo. 1, 103 Am S 
R. 534. 

51. Del.—Cole V. National Cash 
Credit Ass'n. 156 A. 188, 18 I>el 
Ch. 47. 

Md.—Homer v. Crown Cork & Seal 
Co. of Baltimore City, 141 A 425, 
155 Md. 66. 

Ohio.—Gerber v. American Seeding 
Machine Co., 28 Ohio N.1»..N.S., 20. 
lU.—In re Beckman, 5 A.2d 342, 334 
Pa. 81. 

14a C.J. p 1063 note 54, 
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for conversion of his stock,52 or he may sue in eq¬ 
uity and thus be assured of actual payment for his 
slock.53 Where a stockholder by mistake signs an 
option to take stock in the new corporation in ex¬ 
change for his stock, instead of cash, he cannot re¬ 
cover a money payment unless the option is reform- 
ed.5^ Although merger may involve a reclassifica- 
cation of the shares of stock and a readjustment of 
the capital structure of the surviving corporation, 
as incidental and collateral to the primary purpose 
of distributing the value to the contributing stock¬ 
holders, a merger cannot be resorted to where the 
real purpose of the plan is to readjust the capital 
structure in order to avoid payment of accumulated 
dividends on the preferred stock; and the holders 
of such stock cannot be required to choose between 
submitting to the plan or demanding payment of the 
value of their shares.55 Where the statute, enter¬ 
ing into and becoming part of the contract of sub¬ 
scription, authorizes consolidation by a specified ma¬ 


jority of the stockholders and declares the rights of 
the members to be the same in the consolidated com¬ 
pany as they were in the original constituent com¬ 
panies, a dissenting stockholder cannot recover 
•from the consolidated company the value of his 
stock,56 even though he is given only the same num¬ 
ber of shares in the new company as he had in the 
old, and the new company has twice the capital 
stock of the old and only half of it has been paid 
for, where it does not appear that it was not sub¬ 
scribed for in good faith and cannot be collected 
by the new company.57 Where the consolidation is 
effected by the action of the stockholders it cannot 
be made the foundation of an action by a dissenting 
stockholder against the directors for damages.®* 

Conditions precedent to payment. Under some 
statutes a dissenting stockholder must object to the 
consolidation or merger and demand payment for 
his shares within a specified time.®* Such statutes 


Applicability of Btatnta 

Code 1919 8 3822. declaring- that 
any alookholder, dlasiitlsflrd with a 
mergrer as prescribed by .statute, may 
secure from merged or consolidated 
corporation fair cash \alue of his 
stock, applies only when the merger 
is legal, and does not preclude a mi¬ 
nority stockholder from contesting 
a merger, where it Is Illegal.—Jones 
V. Rhea. 107 S.B 814, 130 Va 345. 
Ooatraot orsatlag right 
Resolution of corporation was held 
to establish contract entitling stock¬ 
holders In constituent corporation to 
the par value of their stock in cash 
unless the> gave notice of election 
to take stock of other corporation — 
Way V. rnrleret Ice, Transportation 
& Storage Co., 119 S E. 232, 186 N. 
C. 224. 

Refusal of stockholder to accept 
value of stock leawte him in posi¬ 
tion of holding Bioefc in corporation 
whose legal existence is terminated. 
—American General Corporation v. 
Camp, 190 A. 225, 171 Md. 629. 

52. U.s. —Jones v. Missouri-Kdison 
Electric Co.. Mo.. 144 F. 765. 75 C 
C.A. 631. reversing, C.C, 135 F. 
153. 

53. Va.—Wlnfree v. Riverside Cot¬ 
ton Mills. 75 SE. 309, 113 Va. 717. 

Ma C.J. p 1063 note 56. 

54. Mich.—Van Wie v. Fidelity 
Trust Co., 235 N.W. 868, 254 Mich. 
108. 

55. Del.—Havender v. Federal Unit¬ 
ed Corporation, Ch., 2 A.2d 143. 

5€L U.S.—In re Interborough Consol. 

Corporation, D.C.N.Y., 277 F. 456. 
III.—Mayfleld v. Alton R., etc., Co., 
65 N.E. 100, 198 Ill. 628, affirming 
100 Ill.App. 614—Jones v. St. Lou- 

>1) C.J.S.~87 


is Structural Steel Co., 267 111 App. 
576. 

NY—Churchill v. Frontier Mortg 
Corporation, 220 NY.S 685, 219 

App Div. 643. 

57. 111.—Mayfield v. Alton R., etc., 
Co., 65 NE. 100, 198 Ill. 628. 

58. Tex —International, etc., R. Co. 
V. Bremond, 53 Tex. 96. 

59. Del.—Stephenson v. Common¬ 
wealth & Southern Corporation, 168 
A. 211, 19 Del.Ch. 447. 

N J —In re Camden Trust Co., 1 A. 

2d 475, 121 N.J Law 222. 

Mode of objection 

(1) Nonconaenting stockholder to 
merger, to be entitled under statute 
to payment in cash for stock, must 
have objected in writing to proposed 
merger at time of vote thereon.— 
Stephenson v. Commonwealth & 
Southern Corporation, 168 A. 211, 19 
Del.Ch. 447. 

(2) Stockholder’s letter to consoli¬ 
dating corporation demanding pay¬ 
ment for stock could be treated at 
most as implied objection to consoli¬ 
dation —Stephenson v. Common¬ 
wealth & Southern Corporation, 156 
A. 215, 18 Del.Ch. 91. 

Time of objsctloa aad dsmaad 

(1) Words "objected thereto in 
writing’’ in statute providing that 
stockholder in consolidating corpo¬ 
ration who objected thereto in writ¬ 
ing shall be entitled to payments in 
cash for his stock if he made de¬ 
mand within twenty days after 
agreement of consolidation mean that 
objection in writing must have been 
made before vote on consolidation 
took place.—Stephenson v. Common¬ 
wealth & Southern Corporation, 168 
A. 211, 19 Del.Ch. 447—Stephenson v. 
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Commonwealth A Southern Corpora¬ 
tion, 156 A. 216, 18 Del.Ch. 91. 

(2) Statute providing that stock¬ 
holder not voting, at meeting. In fa¬ 
vor of a merger agreement may, at 
the meeting or within twenty days 
thereafter, object to merger and de¬ 
mand payment for his shares, does 
not charge a dissenting stockholder 
who attends meeting with duty of 
inciuiry as to when merger, if ap¬ 
proved, is to become formally ef¬ 
fective, and, if it is to be effectuated 
within twenty days, to demand then 
and there, or at some time before Its 
formal effectuation, ^paylnent for his 
shares on pain of loss of right if 
merger Is perfected.—In re Camden 
Trust Co., 1 A.2d 475, 121 N.J.Law 

OOO 

(8) Where stockholder, at meet¬ 
ing, voted his shares against mer¬ 
ger and took no action at variance 
with his disapproval of proposed 
merger, merger was approved by 
commissionor of banking and insur¬ 
ance, and nineteen days after meet¬ 
ing stockholder served on the contin¬ 
uing corporation a w^ntten notice 
and demand for payment of his 
shares, stockholder was entitled to 
have appraisers appointed to deter¬ 
mine value of his shares, as against 
contention that stockholder could 
invoke such procedure only where 
demand for payment was made be¬ 
fore merger was completed.—In re 
Camden Trust Co., supra. 

Suflloiency of dsxnoiiA 

Stockholder’s demand for payment, 
essential to obtain payment for 
stock, addressed to consolidating 
corporation and not to consolidated 
I corporation, as required by statute, 

I is insufllcient.—Stephenson v. Com- 
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are to be liberally construed so as to preserve and 
effectuate the contractual rights of the dissenting 
stockholder.^^ A stockholder who consents to a 
merger is not entitled subsequently to demand cash 
payment for his stock.®i 

b. Valne of Stodc 

The value of the dleeentlng etockholdere’ stock ie 
Its actual or Intrinsic value as of the date of the con¬ 
solidation, together with dividends and profits to which 
they are entitled to as of that date. Under some stat¬ 
utes, liberally construed in favor of the dissenting stock¬ 
holders, they are entitled to an appraisement to de¬ 
termine the value of their stock, although the statutory 
remedy is not exclusive. 


The value of his stock, to which a dissenting 
stockholder is under some circumstances entitled, as 
stated supra § 1615, is its actual^^ or intrinsic^^ 
value at the date of consolidation,^^ together with 
dividends and profits that had been declared on it or 
that stockholders were entitled to as of that date,^^ 
but not future dividends.®® The mode of determin¬ 
ing the value of the stock, and the particular mat¬ 
ters to be considered, are discussed in the cases ap¬ 
pearing in the note, and in some of the notes im¬ 
mediately following.®'^ The value of the dissenting 


monwealth & Southern Corporation, 
156 A. 215. 18 Del.Ch. 91. 

60. N.J.—In re Camden Trust Co.. 
1 A.2d 475. 121 NT.J.Law 222. 

61. Del.—Stephenson v. Common¬ 
wealth & Southern Corporation. 
168 A. 211. 19 Del.Ch. 447. 

62. Tex.—International, etc., R. Co. 
V. Bremond. 53 Tex. 96. 

Va.—Winfree v. Riverside Cotton 
Mills. 75 SE. 300. 113 Va. 717. 

63. U.S.—Jackson Co. v. Gardiner 
Inv. Co., N.H.. 200 P. 113. 118 C.C. 
A. 287. 

Md.—American General Corporation 
V. Camp, 190 A. 225, 171 Md. 629. 
64b Pa.—In re Beckman, i A.2d 842, 
384 Pa. 81. 

14a C.J. p 1063 note 63. 

65. Ky.—Owensboro Deposit Bank 
V. Barrett. 13 S.W. 837, 11 Ky.L. 
910. 

N.J.—Colgate v. U. S. Leather Co., 67 
A- 657, 73 N J Eq. 72, reversed on 
other grounds 72 A. 126, 76 N.J.Eq. 
229, 19 Ann.Ca8. 1262. 

66. N.J.—Colgate v. U. S. Leather 
Co., supra. 

67. Xode of aetemiliiiBg vmli&e la 
geaeral 

(1) In determining value of cor¬ 
porate stock for purposes of con¬ 
solidation. earnings, general eco¬ 
nomic conditions, and every fact 
which has tendency to Indicate value 
should be considered.—Republic 
Finance & Investment Co. v. Fenster- 
maker. 6 N.E.Sd 541. 811 Ind. 251. 

(2) Fact that common stockhold¬ 
ers are given stock in consolidated 
company is not conclusive that pre¬ 
ferred stocks are worth par.—Repub¬ 
lic Finance & Investment Co. v. 
Fenstermaker, supra. 

(3) Dissenting stockholder is en¬ 
titled to value of his proportional 
share of active enterprise as going 
concern, not dissolved corporation.— 
Chicago Corpoiation v. Munds, 172 
A. 452. 20 Del.Ch. 142. 

(4) Dissenting minority stockhold¬ 
ers in subsidiary corporations were 
entitled to claim fair value and no 
more of stock without any deprecia¬ 


tion or appreciation thereof in con¬ 
sequence of combination or merger. 
—American General Corporation v. 
Camp. 190 A. 225, 171 Md. 629. 

(6) Dissenting minority stockhold¬ 
er in corporation whose legal exist¬ 
ence is at an end is entitled to re¬ 
ceive aliquot proportion which the 
number of shares held would be en¬ 
titled to receive in distribution of 
the net amount of corporate funds 
in which his particular kind of stock 
would be entitled to share.—Ameri¬ 
can General Corporation v. Camp, 
supra. 

(6) Dissenting stockholders are 
not entitled, on combination or 
merger of corporation, stock of 
which had market price of less than 
dissolution value, to redemption 
premium which was not enforceable 
by stockholder until corporation 
should exercise election to redeem. 
—American General Corporation v. 
Camp, supra. 

Market value 

(1) “Value** ie not synonymous 
with ‘‘market value** nor measured 
exclusively by market quotations on 
date of consolidation.—Chicago Cor¬ 
poration V. Munds, 172 A. 452, 20 
Del.Ch. 142. 

(2) “Pair value*’ is determined by 
an ascertainment of all assets and 
liabilities of corporation, intrinsic 
value of stock, and not merely its 
market value, when traded in by 
public.—American General Corpora¬ 
tion V. Camp. 190 A. 225, 171 Md. 
629. 

(3) Stock market value is not nec¬ 
essarily true criterion, but may be 
of some assistance in determining 
value.—^Republic Finance & Invest¬ 
ment Co. V. Fenstermaker, 6 N.E.2d 
541, 211 Ind. 251. 

(4) Market value and net asset 
value of stock may be considered, 
but neither is necessarily exclusive. 
—Chicago Corporation v. Munds, su¬ 
pra. 

(5) Report appraising preferred 
stock of corporation on merger ac¬ 
cording to market value, not value 
of corporate property, was held 
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proper.—Prall v. U. S. Leather Co., 
143 A. 382, 6 N.J.Misc. 967, affirmed 
146 A. 916, 105 N.J.Law 646. 

Value on liquidation 

Value of shares of corporate stock 
as of any given time must be de¬ 
termined from value of assets of 
corporation tangible and intangible, 
and such value does not necessarily 
mean value on liquidation unless cor¬ 
poration is in distress and liquida¬ 
tion inevitable.—Republic Finance & 
Investment Co. v. Fenstermaker, 6 
N.E2d 541, 211 Ind. 251. 

Bale pxlee is not to be considered 
in determining fair value of stock.— 
Homer v. Crown Cork & Seal Co. of 
Baltimore City, 141 A. 426, 165 Md. 
66 . 

Mere book value should not gov¬ 
ern and appraisal values are not 
necessarily controlling—Ahlenius v. 
Bunn & Humphreys, 192 N.E. 824, 
358 Ill. 156, 95 A.L.R. 913. 
Ooneideratloa of assets la geaeral 

(1) Value of every asset should 
be investigated and determined with 
respect to market price, actual 
worth, and yield in liquidation, and 
after deduction of approximated ex¬ 
pense of winding up corporate af¬ 
fairs, and of paying corporate obli¬ 
gations, net result of estimates 
would be net asset value.—Ameri¬ 
can Genesal Corporation v. Camp, 190 
A. 225, 171 Md. 629. 

(2) Agreed statements of com¬ 
parative value of assets of consoli¬ 
dating companies are not necessarily 
a sound basis for determining value 
of each company for purposes of 
consolidation.— Republic Finance & 
Investment Co. v. Fenstermaker, 6 
N.E.2d 641, 211 Ind. 251. 

(3) Statement of assets and lia¬ 
bilities based on appraisals is of 
more value than statement based on 
arbitrary figures, such as costs, and 
arbitrary percentage reserves.—Re¬ 
public Finance & Investment Co. v. 
Fenstermaker, supra. 

(4) Surplus fund, consisting of 
undistributed profits withheld from 
common stockholders, should not be 
considered in appraising value of 
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stockholder’s stock is to be ascertained with due al¬ 
lowance for depreciation of assets,and is not to 
be based solely on the first dividend after consoli¬ 
dation.^* The relative values of the common and 
preferred stock of a constituent company need not 
be determined until after the value of the property 
of the consolidated company immediately af ten con¬ 
solidation and the adjudged share of that value as¬ 
signable to the constituent company have been de- 
termined.70 An erroneous estimate of the value of 
the assets of the corporation, made by officials of 
the corporation and embodied in a “published report, 


does not preclude the stodcholder from showing the 
true value of the assets.^i The dissenting stock¬ 
holder is entitled to ordinary interest at the statu¬ 
tory rate^* and to dividends on bonds deposited as 
security for payment,^^ but not to counsel fees,"^^ 
although, as stated infra this section, the statute 
liberally construed in the stockholder’s favor may 
entitle him to recover all costs and expenses incur¬ 
red. Where the statute so declares, dissenting 
stockholders, as a preliminary to the right to pay¬ 
ment of the value of their shares, are entitled to an 
appraisement to determine such value,^* and such 


preferred stock when transferred to 
new corporation where holder of pre¬ 
ferred stock had no Interest in such 
surplus except the preference given 
by the terms of the certificate of in¬ 
corporation giving a preference as 
to dividends only.—In re Clark's 
Will. 178 N.E. 766. 257 N.Y. 487. 79 
A.L.H. 608. modifying In re Clark's 
Trustee. 2.77 N.Y.S. 745. 227 App.Div. 
786. which affirmed In re Clark's 
Will.'226 N.Y.S. 141. 131 Misc. 151. 
Good will 

(1) In determining fair value of 
.stock, assets of corporation will be 
deemed to include every kind of 
property and value, whether realty 
or personalty, tangible or intangible. 
Including good will as going con¬ 
cern.—^American General Corporation 
v. Camp. 190 A. 225. 171 Md. 629. 

(2) Good will should be considered 
where corporation is a going con¬ 
cern.—Republic Finance & Invest-! 
ment Co. v. Penstermaker. 6 N.E. 2d 
541. 211 Ind. 251. 

(3) Appropriate number of years 
to be considered In determining val¬ 
ue of corporation's good will, on 
basis of average net annual profits, 
is question of fact.—Ahlenius v. 
Bunn & Humphreys, 192 N.E. 824. 
.758 111. 155. 96 A.L..R. 918. 

(4) Value of corporation's good 
will is ordinarily sum which any 
person would be willing to pay for 
opportunity of keeping trade con¬ 
nected with profitable business.— 
Ahlenius v. Bunn A Humphreys, su¬ 
pra. 

DednetlOBB 

In determining value of corporate 
stock for purposes of consolidation, 
parties objecting to consolidation are 
not entitled to have costs of merger 
deducted from value.—Republic 
Finance & Investment Co. v. Fen- 
stermaker. 6 N.E.2d 641, 211 Ind. 
251. 

Bvldsnos of value 

(1) In suit by dissenting minority 
stockholders of subsidiary corpora¬ 
tion which had been consolidated 
into one corporation, for appraisal of 
fair value of stock, valuation find¬ 
ings of commissioner were held sus¬ 
tained by evidence.—^American Gen¬ 


eral Corporation v. Camp. 190 A. 225. 
171 Md. 629. 

(2) Appraisal of commissioners 
of fair value must be given great 
weight by chancellor and by court 
of appeals.—American General Cor¬ 
poration V. Camp, supra. 

(3) Award by commissioners will 
be presumed correct, and effect will 
be given to their determination un¬ 
less It appears by clear and satis¬ 
factory evidence that award was by 
reason of some material and preju¬ 
dicial error of law, not fair value of 
stock.—American General Corpora¬ 
tion v. Camp, supra. 

(4) Finding of appellate court as 
to fair value of stock was held with¬ 
out support in evidence where based 
on book value of shares exchanged 
by controlling stockholder for part 
of corporate property prior to con¬ 
solidation.—^Ahlenius v. Bunn A 
Humphreys. 192 N.E. 824, 868 Ill. 
155, 95 A.L..R. 913. 

ea N.Y.—Matter of Seaich. 166 N. 
Y.S. 679. 170 App.Div. 686. 

69. U.S.—Jones v. Missourl-Eklison 
Electric Co., Mo., 233 F. 49. 147 C. 
C.A. 119. 

TOl U.S.—Jones v. Missouri-Edison 
Electric Co.. 203 F. 945, 122 C.C.A. 
247. affirming 199 F. 64, 117 C.C.A. 
442. 

71. Tex.—^International, etc., R. Co. 
V. Bremond, 63 Tex. 96. 

79. U.S.—Jones v. Missouri-Edison 
Electric Co.. Mo., 233 F. 49, 147 C. 
C.A. 119. 

Time of aoorual 

Stockholders held not entitled to 
interest until thirty days after con¬ 
firmation of award of commissioners 
by chancellor and by appellate court. 
—American General Corporation v. 
Camp, 190 A. 225, 171 Md. 629. 

73* N.Y.—Matter of Snyder, 59 N. 
Y.S. 993. 29 Misc. 1. 

74. U.S.—Jones v. Missouri-Edison 
Electric Co., Mo., 233 F. 49, 147 C. 
C.A. 119. 

76. Del.—Ahlenius v. Bunn A Hum¬ 
phreys, 192 N.E. 824, 358 Ill. 156, 
95 A.L.R. 913. 
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S.C.—Manning v. Brandon Corpora¬ 
tion. 161 S.E. 405. 163 S.C. 178. 

14a C.J. p 1063 note 72. 

Where no stockholder dissented 

from merger of corporation with 
others at meeting called to approve 
merger agreement, plaintiff stock¬ 
holders could not subsequently have 
their stock appraised as dissenting 
stockholders on theory of voluntary 
sale of corporate assets.—In re Jev- 
ons. 262 N.Y.S. 205. 146 Miso. 434. 

Proceedings for appraisement 

(1) Proceeding to appraise stock 
of stockholder dissenting from 
merger does not require nicety in 
technical detail so long as substan¬ 
tial facts are fairly presented.— 
Southern Power Co. v. Celia. 147 A. 
449, 105 N.J.Law 573. affirming 14*3 
A. 765. 7 N.J.Misc. 10. and Great 
Palls Power Co. v. Andrus. 148 A. 
834. 7 N.J.Mi8a 8. 

(2) Naming corporation as "de¬ 
fendant" does not vitiate proceeding. 
—Southern Power Co. v. Celia, su¬ 
pra. 

(3) Statutory thirty-day limit aft¬ 
er adoption and filing of merger re¬ 
fers to commencement of proceeding 
to appraise stock of dissenting stock¬ 
holder.—Southern Power Co. v. Cel- 
la, supra. 

(4) Petition is not Invalid for 
failure to allege that petitioner was 
present at meeting to vote on merg¬ 
er. where it states that "at the 
meeting" petitioner dissented.— 
Southern Power Co. v. Celia, supra. 

(5) Petition reciting agreement 
for consolidation, and giving its date, 
date of ratification and adoption by 
stockholders, and of Its filing with 
secretary of slate, praying for ap¬ 
praisement and such further relief 
as may be Just and In accordance 
with statute, is sufficient.—Ncur Jer¬ 
sey & H. R. Ry. & Ferry Co. v. Amer¬ 
ican Electrical Works, 81 A. 989, 82 
N.J.baw 391. affirming 78 A. 670, 81 
N.J.Daw 84. 

Fixing foes and costs; sevoranoe of 
proceedliLgB 

In proceeding on application of 
minority stockholders of corpora¬ 
tion, who objected to consolidation 
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value cannot be paid until it has been ascertained by 
an appraisement.^* There must, of course, exist a 
right on the part of the stockholder to demand and 
receive cash for his stock, as discussed supra § 
1615 a, before he is entitled to an appraisement to 
determine its value.77 Such a statute should be 
liberally construed in favor of the nonconsenting 
minority stockholders, so as not to deprive them of 
the benefits conferred thereby,^* and so as to save 
them harmless from all costs and expenses incur¬ 
red in obtaining the value of their stock.The ad¬ 
vantages conferred by the statute in some jurisdic¬ 
tions are not limited to stockholders of record;*® 
while in others only stockholders of record are en¬ 
titled to the statutory remedy.Such remedy is 
not exclusive.*^ Other remedies available see infra 
§ 1616. 

§ 1616. — Other Relief 

Stockholders dissenting from a consolidation may In 
a proper case enforce their rights in equity and obtain 
an accounting or other adequate relief. The court may 
order the rehabiiitation of the constituent corporation un¬ 
less the consolidated corporation pays the dissenting 
stockholders the value of their shares. 


A Stockholder dissenting from a consolidation 
may resort to equity for the enforcement of his 
rights,** notwithstanding the remedy given by stat¬ 
ute to demand and receive the value of his stock ;*^ 
and, under some circumstances, may have an ac¬ 
counting**'* to obtain his share of the profits and 
earnings.*® After a consolidation has been con¬ 
summated, a minority stockholder, complaining of 
oppressive or fraudulent action of the majority, is 
not prevented from repudiating the contract of con¬ 
solidation and the transaction and from maintaining 
a suit in equity to avoid them by the fact that he 
might have affirmed the contract and have maintain¬ 
ed an action at law against the consolidated compa¬ 
ny for damages for the conversion of his stock; he 
has the option to pursue either course.**^ Where the 
act of consolidation is voidable at the suit of minor¬ 
ity stockholders, the entire transaction may be set 
aside in equity and all of the powers, franchises, 
and property of the constituent corporation may be 
returned to it if such drastic action is necessary to 
secure adequate relief to minority stockholders.** 
The court may restore the conditions as they were 
before consolidation if only those guilty of the 


of corporation, for appointment of 
fippraisers to appraise value of their 
Hlock, motion to sever stockholders* 
application for flxini? fees of ap¬ 
praisers for costs and for additional 
allowance pursuant to statute was 
grranted as to fixing of fees of ap¬ 
praisers but denied as to confirma¬ 
tion of appraisers' report and fixing 
of costs and extra allowance since 
confirmation of report and fixing of 
costs and extra allowance were Inter¬ 
locked with each other.—In re Chen¬ 
ey. 6 N.Y.S.2d 985, 168 Misc. 363. 

Amoiimt of appraisom’ foss 

Appraisers were held entitled to 
fee of seventy-five dollars per day 
for forty-five days actually occupied 
by them, or a total of three thousand 
three hundred seventy-five dollars 
each, where appraisers, who were at¬ 
torneys, had neglected their practice 
during hearing, during which time 
their overhead continued, and affi¬ 
davit filed by appraisers showed that 
Ihcy had spent considerable time on 
other occasions for which no com¬ 
pensation was asked.—In re Cheney, 
supra. 

70. Md.—^American General Corpo¬ 
ration V. Camp, 190 A. 225, 171 

Md. 629. 

Fallnro to agree 

Where corporation and dissenting 
minority stockholders cannot agree 
what fair value of stock is on com*^ 
bination or merger of corporations, 
neither is in default because of such 
failure.—American General Corpora¬ 
tion V. Camp, supra. 


77. Del.—Stephenson v. Common¬ 
wealth & Southern Corporation, 
168 A. 211, 19 DeLCh. 447. 

78. N.J.—^New Jersey, etc, R. Co. 
V. American Blectrical Works, 81 
A. 989, 82 N.J.Law 391. 

N.Y.—In re Kowe, 176 N.Y.S. 758, 
107 Misc. 549. 

79. S.C.—Manning v. Brandon Cor¬ 
poration, 161 S.E. 405, 163 S.C. 
178. 

Additional oosts 

Under statute providing for deter¬ 
mining value of nonassenting share¬ 
holders* stock, where corporation 
wrongfully refused to pay interest 
due on Judgment and further pro¬ 
ceedings were necessary, sharehold¬ 
ers were entitled to additional costs. 
—Manning v. Brandon Corporation, 
supra. 

Waiver of right 

Abandonment of appeal, in pro¬ 
ceeding to assess value of nonassent¬ 
ing shareholders* stock, waives right 
to cost of appeal, even under stat¬ 
ute providing for payment of costs 
of proceeding by corporation.—Man¬ 
ning V. Brandon Corporation, supra. 

80. N.Y.—In re Rowe, 176 N.Y.S. 
753, 107 Misc. 649. 

81. Ohio.—Goodisson v. North 
American Securities Co., 178 N.E. 
29, 40 Ohio App. 85. 

88. Ohio.—Goodisson v. North 
American Securities Co., supra. 
Pa.—Barnett v. Philadelphia Market 
Co., 67 A. 912, 218 Pa. 649. 

14a C.J. p 1064 note 75. 
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83. Ohio.—Goodhsson v. North 

American Securities Co., 178 N E. 
29, 40 Ohio App 85. 

Wls.—Hoberg v. John Hoberg Co.. 
178 NW. 639, 170 Wis. 50. modified 
on other grounds 178 N.W. 952, 170 
Wis. 50. 

8A Ohio.—Goodisson v. North 

American Securities Co., 178 N.E. 
29, 40 Ohio App. 85. 

86. Ohio.—Goodisson v. North 

American Securities Co., supra. 

Zaadsqnats rouedy at law 

Court of equity had Jurisdiction of 
suit for accounting by stockholder in 
corporation merged with defendant 
corporation, since Jury could not 
adequately deal with complications 
arising from allegations of unfair¬ 
ness and law action would furnish 
no adequate remedy.—Clarke v. Gold 
Dust Corporation, D.C.N.J.. 6 F.Supp. 
313. 

avldeno# held liuiuffiolsa.t to entitle 
complainants to relief.—Milner v. 
Van Higgins. 149 So. 872, 227 Ala. 
333. 

86. N.Y.—Logan v. New York Sugar 
Refining Co., 163 N.Y.S. 214, 176 
App Div. 660. 

14a C.J. p 1064 note 82. 

87. U.S.—Jones v. Mlssouri-Edison 
Electric Co.. Mo., 144 F. 765, 75 
C.C.A. 631. 

88. U.S.—Jones v. Missouri-Edisor 
Electric Co., supra. 

14a C.J. p 1064 note 77. 
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wrong are affected.®* Such being its power, the 
court may do less by ordering the rehabilitation of 
the constituent corporation unless the consolidated 
corporation pays to the minority stockholders the 
value of their shares.*® Relief of this character is 
to be distinguished from a dissolution of the con¬ 
solidated corporation,*! the nature, modes, and 
grounds of which arc discussed infra § 1638 et seq. 
The court is without power in a suit by a dissent¬ 
ing stockholder to dissolve a consolidated corpora¬ 
tion, existing by authority of law, on the ground of 
fraud in its formation ;** nor will dissolution be 
decreed in a suit by consenting stockholders who 
were ignorant of the fraud at the time their con¬ 
sent was given, where the rights of innocent stock¬ 
holders in the consolidated corporation are involv¬ 
ed.** Although it may appear that his money has 
been paid to others, he may still elect to take a de¬ 
cree against the corporation instead of seeking to 
follow the profits into the hands of illegal holders.*^ 
However, where he elects to follow the property of 


the selling or constituent corporation into the hands 
of the purchasing or consolidated corporation and 
share in the profits of the latter corporation, the 
choice must be made under the supervision and with 
the approval of a court of equity to prevent the in¬ 
fliction of unnecessary injury.** A dissenting stock¬ 
holder is not entitled to a vendor’s lien when he is 
paid for his stock partly in money and partly in 
notes.*® Also, it has been held that the preferred 
stock of a corporation, which has consolidated with 
another corporation with the consent of two thirds 
of the stockholders, as required by statute, at a time 
when several of the dividends on such stock had 
accumulated unpaid, gives to the holder, who did 
not avail himself of the statutory procedure to have 
his stock appraised and the value allowed to him, 
no lien on the assets of the original corporation in 
the hands of the consolidated corporation, which 
had never been segregated for the payment of pre¬ 
ferred stock dividends.**^ 


B. PROCEEDINGS FOR CONSOLIDATION 


§ 1617. Requisites 

Compliance with all the atatutory conditlone precedent 
la eaaential to effect a de Jure conaolidation. 

To effect a de jure consolidation it is necessary 
that there be a compliance with all statutory con¬ 
ditions precedent,*® such as the giving of notice of 
stockholders’ meetings, see infra § 1618, the filing 
of consolidation papers, see infra § 1619, the pay¬ 
ment of fees, see infra § 1620, the giving of notice 
of the hearing on the application for consolida¬ 
tion,** and the election of a new board of direc¬ 
tors. ^ A statutory requirement that a corporation 
selling its assets to a new corporation must make 
adequate provision for the payment of obligations is 


not complied with by a provision which was be¬ 
lieved to be adequate, but which subsequently 
proves to be inadequate.® 

§ 1618. - - Notice of Stockholders’ Meeting 

A proper notice of the stockholders* meeting at 
which the question of consolidation Is voted on should 
be given; but a discrepancy In the notice is not fatal 
where no stockholder is misled, and failure to give no> 
tice does not invalidate the consolidation where all the 
stockholders are present and vote on the question. 

A proper notice of the meeting of stockholders at 
which the question of consolidation is to be consid¬ 
ered and voted on should be given* in accordance 
with the laws of the state under which the constitu- 


88. N.Y.—Abbott V. American Hard 
Rubber Co., 33 Barb. 578. 

9a Ariz.—Garrett r. Reid-Cashlon 
Land & Cattle Co., 270 P. 1044, 34 
Ariz. 245. rehearing denied 272 P. 
918. 34 Ariz. 482. 

14a C.J. p 1064 note 79. 

91. U.S.—.iones v. Misaouri-Edison 
Electric Co., Mo., 144 F. 766, 76 
C.C.A. 681. 

98. N.J.—Terhune v. Midland R. 
Co, 38 N.J.Eq. 423. 

Point diaoviaaad but not daoidad In 
Jones V. Missouri-Edison Electric 
Co., Mo., 144 F. 766, 76 C.C.A 631. 

93. Ala.—Alabama Fidelity Mort¬ 
gage & Bond Co. V. Dubberly, 73 
So. 911, 198 Ala. 646. 

94. N.Y.—Logan v. New York Sugar 


Refining Co., 163 N.Y.S. 214, 176 
App.Div. 660. 

95. Mo—Tanner v. Lindell R. Co., 
79 S.W. 156, 180 Mo. 1. 103 Am S.R. 
634. 

14a C.J. p 1064 note 84. 

96. Iowa.—Cross v. Burlington, etc., 
R. Co., 12 N.W. 71, 58 Iowa 62. 

97. U.S.—In re Interborough Con¬ 
sol Corporation. D.C.N.Y.. 277 F. 
465. 

98. U S —Ashley v. Ryan, 14 S.Ct. 
805. 153 U.S. 436, 38 UKd. 773, 
affirming 31 N.E 721. 49 Ohio St. 
504, affirming 6 Ohio Cir.Ct 208. 

14a C.J. p 1064 note 87. 

99. N.Y.—In re Lodge Principle 
and Civility No. 89 O. S. I., Inc., 
166 N.Y.S. 452. 

1. Mich.—Mansfield, etc., R. Co. v. 
Drinker, 30 Mich. 124. 
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Ohio—Mansfield, etc., R. Co. \. 
Brown, 26 Ohio St. 223. 

2. N.Y.—Willey v. Diepresa Co., 281 
N.Y.S. 907, 156 Mlsc. 762. 

3. Ohio.—Cooper v. Central Alloy 
Steel Corporation, 183 N.E. 439, 4 3 
Ohio App. 465 

14a C.J. p 1064 note 94. 

Notice by mall sufficient.—Mala- 
nuit V. Wilson Bldg. & Loan Ass’n, 
16 Pa.Dlst & Co. 187. 

Contents of notice 

Regular notice of stockholders’ 
meeting, called to ratify merger of 
corporations, was sufficient, where it 
slated basis for exchange of shares, 
although not stating everything 
proper for discussion.—Cooper v. 
Central Alloy Steel Corporation, 183 
N E 439, 43 Ohio App. 466. 
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ent corporation is organized but a discrepancy in 
the notice is not fatal where no stockholder has 
been misled thereby,® and a failure to give the no¬ 
tice required by statute does not invalidate the con¬ 
solidation where all the stockholders are present at 
the meeting and vote for the measure.® Notice need 
not be given to a person who has a concealed equity 
in stock where the statute requires notice to stock¬ 
holders of record only7 Notice of stockholders' 
meetings generally is discussed supra §§ 539-558. 
Notice on consolidation of corporations of different 
states is discussed infra § 1897. 

§ 1619. -Filing of Papers 

Statutes requiring the filing of a certificate of con¬ 
solidation or of a duplicate of the consolidation agree, 
ment must be compiled with to render the new body a 
corporation de Jure. Defects In the articles of consoli¬ 
dation may be cured by subsequent legislation. 

A consolidation does not become effective so as to 
create the new body a corporation de jure until a 
certificate of consolidation or a duplicate of the 
agreement of consolidation, accordingly as the stat¬ 
ute may require, complying substantially with all 
the requirements of the governing statute, is filed or 
deposited for filing with the secretary of state.® A 
certificate of consolidation is held not to be affected 
by a plan of consolidation previously filed.® De¬ 
fects in the articles of consolidation may be cured 
and the existence and organization of the corpora¬ 
tion rendered legal by a subsequent act of the leg¬ 
islature ratifying and confirming the consolida- 
tion.i® 


§ 1620: —^ Payment of Feea 

Wherq the statute so requires, filing fees and or¬ 
ganization taxes must be paid. 

Filing fees^i and organization taxes^® imposed by 
statutes must be paid, regardless of whether the 
statutes relate specifically to consolidation or merely 
to the formation of new corporations. This is true 
even though the new corporation retains the name 
of one of the old ones,^® and even though each con¬ 
stituent corporation has paid the proper fees and 
taxes on its own incorporation.^® However, some 
statutes provide that the consolidated company shall 
be required to pay an organization tax only on the 
excess of its capital stock over the aggregate cap¬ 
ital stock of the constituent companies,^® upon 
which the tax has previously been paid.^® Where 
the tax or fee is proportioned to the authorized cap¬ 
ital as named in the certificate of consolidation, it 
is immaterial that some of the stock is to be can¬ 
celed immediately after its issuc.^*^ 

§ 1621. Agreements 

In the absence of statutory authority a consolidation 
Is not effected by agreement and the creation of a new 
corporation. So much of a contract for the consolidation 
of public service corporations as prevents a faithful per. 
formance by the new corporation of its duties is void. 
The general rules for the construction of contracts ap¬ 
ply to consolidation or merger agreements. Unless In¬ 
valid for some reason such agreements are binding on 
the parties. 

In the absence of statutory authority for merger, 
amalgamation, or consolidation, a consolidation is 
not eflccted by agreement and the creation of a new 
corporation. 1® The phrase, “Such terms as they 


4 . Ind.—Bradford v. Frankfort, etc.. 
R. Co.. 40 N.E. 741, 41 N.B. 819, 
142 Ind. 383. 

14a C.J. p 1064 note 95. 

5. N.Y.—Lanzan v. Prancklyn. 20 
N.Y.S. 404. 29 Abb.N.Caa. 102. 

e. Ill.—Chicago, etc., R. Co. v. Ash¬ 
ling. 66 Ill.App. 327. affirmed 43 N. 
E. 373, 160 111. 373. 

7. Ohio.—Cleveland City R. Co. v. 
New York First Nat. Bank, 67 N. 
E. 1075, 68 Ohio St. 582. 

8 . Ind.—Chicago & E. I. R. Co. v. 
State. 51 N.E. 924. 153 Ind. 134. 

Pa.—^Keller v. Riverton Cons. Water 
Co., 34 Pa.Super. 30. 

14a C.J. p 1065 note 99. 

9 . Md.—State v. Consolidated Gas, 
etc., Co.. 65 A. 40. 104 Md. 364. 

la Ill.—Mitchell V. Deeds, 49 Ill. 
416, 96 Am.D. 621. 

11. Ind.—Chicago & E. I. R. Co. v. 

State. 61 N.E. 924. 153 Ind. 134. 
14a C.J. p 1065 note 8. 

18. Ill.—Chicago Title & Trust Co. 


V. Doyle, 102 N.E. 790, 259 Ill. 
489. 

14a C.J. p 1065 note 4. 

Consolidated corporation must pay 
organisation fees in the same man¬ 
ner as any other new corporation.— 
Southern Illinois Gas Co. v. Com¬ 
merce Commission, 142 N.E. 500, 311 
111. 299. 

13. Ill.—Chicago Title & Trust Co. 
V. Doyle, 102 N.E. 790. 259 111. 
489. 

14a C.J. p 1066 note 6. 

14. Ill.—W. Scheldel Coil Co. v. 
Rose. 90 N.E. 221, 242 Ill. 484. 

N.Y.—People v. Rice. 11 N.Y.S. 249, 
57 Hun 486, affirmed 28 N.E. 216. 
128 N.Y. 691. 

15. Ky.—Louisville Gas, etc., Co. v. 
Bosworth. 185 S.W. 126, 169 Ky. 
824. 

16. N.Y.—People v. Rice, 21 N.Y.S. 
48. 66 Hun 130, 29 Abb.N.Cas. 233, 
affirmed 83 N.E. 1088, 138 N.Y. 
614. 

17. Md.—State v. Consolidated Gas, 
etc.. Co., 65 A. 40, 104 Md. 364. 
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18. Mass.—United Z:nc Co. v. Har¬ 
wood. 103 N.E. 1037. 216 Mass. 

474, Ann.Cas.l915B 948. 

FennsylTania statute permitting 
what it terms a merger, but which is 
in fact a consolidation, to be effect¬ 
ed by a Joint agreement of two or 
more corporations approved by 
stockholders, contemplates the issue 
of letters patent to the consolidated 
corporation, and the issue of new 
stock by it in lieu of that of the 
old.—Helvering v. Metropolitan Edi¬ 
son Co.. 69 S.Ct. 634. 306 U.S. 622, 83 
L.Ed. 957, affirming, C.C.A., Metro¬ 
politan Edison Co. v. Commissioner 
of Internal Revenue. 98 F 2d 807, 
certiorari granted Helvcring v. 
Metropolitan Edison Co.. 59 S.Ct. 358, 
305 U.S. 692, 83 L.Ed. 374—Hclver- 
ing V. Pennsylvania Water & Power 
Co., 59 S.Ct. 634. 306 U.S. 522, 83 
L.Ed. 967, affirming, C.C.A., Pennsyl¬ 
vania Water & Power Co. v. Com¬ 
missioner of Interna] Revenue, 98 
F.2d 812, certiorari granted Helver¬ 
ing V. Pennsylvania Water & Power 
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agree upon/* in a statute authorizing the consoli¬ 
dation of corporations of a certain class relates to 
the mere administrative details attending the con¬ 
solidation and conveys no substantive powers or 
rights.^® In the case of consolidations between com¬ 
panies which, under their charters or statutes of in¬ 
corporation, have assumed duties in favor of the 
public, the principle obtains that such * companies 
cannot cast oflF their public duties by any agreement 
which they may make among themselves. There¬ 
fore so much of a contract for the consolidation of 
such companies as operates to prevent a faithful 
discharge by the new company of its public duties 
is void as against public policy.^^ It is competent 
for the constituent corporations, in their agreement 
for consolidation, to contract for the giving of in¬ 
demnifying bonds, by each corporation to the other, 
with different conditions, or to provide for the ex¬ 
action of such a bond from only one of the corpora- 
tions.2i An agreement for the consolidation of cor¬ 
porations is not rendered invalid by the fact that it 
bears a date prior to the meeting at which it was 
adopted,22 or because it lacks the certificates of the 
secretaries of the constituent corporations,23 The 
rules of construction governing contracts general¬ 
ly, see Contracts §§ 294-326, are applicable in con¬ 
struing agreements for, or relating to, the consoli¬ 
dation or merger of corporations,24 such as the 
rules that a contract should be construed so as to 
give effect to the intention of the partics,25 that 
in ascertaining this intention it is proper to consider 
the language used and all the circumstances sur¬ 
rounding the parties at the time of the agreement,26 
and all the negotiations leading to the formation of 
the contract, its subject matter, and the end to be 
accomplished,2'^ and that, where the contract is ca¬ 


pable of two interpretations, that which the parties 
themselves have placed upon it and acted upon for 
a series of years will as a rule be accepted by the 
courts as the proper interpretation of the true in¬ 
tent and meaning of the parties.28 The terms of 
the agreement are binding on the parties thereto,23 
in the capacity in which they have signed.*® It is 
not rendered any the less binding on the parties 
thereto by the fact that the old companies do not 
join in a certificate of incorporation of the new 
company.21 ^Iso the validity of the incorporation 
of a consolidated company is not affected by the 
fact that one of the companies, whose name is in¬ 
serted in the agreement and in the title of the new 
company, did not join in the agreement, where the 
agreement expressly binds the remaining companies 
to carry it out, notwithstanding the failure of any 
one of the companies named to enter into it.** A 
provision in a consolidation agreement that the 
stockholders of the new corporation shall not there¬ 
after exercise the statutory authority to increase or 
decrease the number of directors cannot be given 
effect as against subsequent owners of the stock.** 
When property is conveyed by one corporation to 
another under an agreement for consolidation which 
is unauthorized by law, the constituent corpora¬ 
tion may redeem its property upon refunding the 
amount paid by the other corporation in cancella¬ 
tion of indebtedness on the property conveyed.*^ 

§ 1622. Purchase of Capital Stock 

A consolidation may be effected by the purchase by 
one corporation of all the shares of another corporation, 
Issuing its own shares or bonds in payment and becoming 
the soie stockholder of the selling corporation, or by is¬ 
suing its own shares directly to a stockholder of such 
corporation. Equity will not cancel the stock of the con¬ 
solidated corporation issued to a constituent corporation 


Co., 69 S.Ct. 368, 805 U.S. 692, 83 
L..Bd. 374. 

19. Miss.—Adams v. Yazoo, etc., R. 
Co., 24 So. 200, 317, 28 So. 956, 
77 Miss. 194, 60 L.R.A. 33, affirmed 
21 S.Ct. 240. 180 US. 1, 46 L.Ed. 
896. 

20. Ill.—Peoria, etc., R. Co. v. Coal 
Valley Min. Co, 68 111. 489. 

21 . Ark.—Nashville Lumber Co. v. 
Ornysonia-McLeod Lumber Co., 202 
8.W. 694, 133 Ark. 599. 

22 . Mich.—Wells v. Rodgers, 27 N. 
W. 671. 60 Mich. 626. 

IB;. U.S. — Phinlcy v. Augusta & K. 
R. Co., C.C.S.C., 62 P. 678. 

24 . S.C.—^Bethea v. Allen. 181 S.E. 
893, 896, 177 S.C. 534, citing Cor- 
pns Juris. 

SB. Pa.—In re Myers, 86 A. 89, 238 
Pa. 195. 

S.C.—Bethea v. Allen, 181 S.B. 893. 


896, 177 S.C. 534, citing Corpus 
Juris. 

Contract oonstmed 

Where contract of merger for tem¬ 
porary period provided that new cor¬ 
poration should pay stipulated rental 
in equal annual installments to of¬ 
ficers and stockholders of merging 
company, that such rental should be 
a preferred claim against corpora¬ 
tion’s gross earnings, and that stock 
Issued to officers of merging com¬ 
pany should lapse at conclusion of 
contract, rental was held payable out 
of corporation’s gross earnings, and 
not from share of earnings of officers 
of merged company who became of¬ 
ficers in corporation.—Bennett v. 
Madison Sales Co., 96 S.W.2d 604, 264 
Ky. 728. 

23. S.C.—Bethea v. Allen, 181 S.E. 
893, 177 S.C. 634. 

27. Pa.—In re Myers, 86 A. 89. 238 
Pa. 195. 


28. Pa.—In re Myers, 86 A. 89, 238 
Pa. 195. 

29. N.Y.—Logan v. Simpson, 70 N. 
Y.S. 86, 60 App Div. 617, appeal 
dismissed 62 N.E. 1097. 169 N.Y. 
699. 

Tenn.—Read v. Citizens' St. R. Co., 
76 S.W. 1066, 110 Tenn. 316. 

30. Ill —Jackson v. Marshall, 178 
in.App. 27. 

14a C.J. p 1066 note 22. 

31. U.S.—Consolidated Pruit-Jar Co. 
V. Whitney, C.C.N.J., 6 P.Ca8.No. 
3,134, 2 Bann. & A. 376. 

32. U S.—Phinlzy v. Augusta & K. 
R. Co., C.C.S.C.. 62 F. 678. 

33. N.Y.—Bond v. Atlantic Terra 
Cotta Co.. 122 N.Y.S. 426, 137 App. 
Div. 671, reversing 123 N.Y.S. 1086, 
66 Misc. 646. 

3^ N.Y.—Madison Ave. Baptist 

Church V. Oliver St. Baptist 
Church, 73 N.Y. 82. 
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or one of Its stoekholdere without ofTerlno to return the 
eoneideratlon; nor may a receiver of a constituent cor¬ 
poration recover from a stockholder thereof the money 
received by him when the constituent corporation re¬ 
deemed its own stock, Issued for the stock ef the con¬ 
stituent corporation. 

A consolidation is frequently effected by the pur¬ 
chase by one corporation of all the shares of anoth¬ 
er corporation, issuing i^s own shares or bonds in 
payment therefor, and becoming the sole stockhold¬ 
er of the sold out corporation,3B or, since one cor¬ 
poration cannot become a permanent stockholder in 
another unless the right is conferred by statute, as 
stated supra § 951, by issuing its own shares direct¬ 
ly to the stockholders of the selling company.36 
Such a consolidation may be effected under a gen¬ 
eral power to consolidates*^ or a special grant of 
power from the legislature.** A court of equity 
will not order the cancellation of stock of the con¬ 
solidated corporation issued to a constituent corpo¬ 
ration or one of its stockholders unless the consoli¬ 
dated corporation offers to return the consideration 
paid for such stock,** nor may a receiver of a con¬ 
stituent corporation recover from a stockholder of 
the constituent corporation the money received by 
him when the consolidated corporation redeemed its 
own stock which had been issued for stock of the 
constituent corporation.^* The good will of a con¬ 
stituent corporation may properly be applied, at its 
market value, to the payment of stock issued by the 
consolidated corporation to the members of the con¬ 
stituent corporation.^^ 


§ 1623. De Facto Consolidation 

A da facto contolidated corporation can exist whan, 
and only whan, there Is a valid statute authorizing con¬ 
solidation and a bona fide and colorable compliance there¬ 
with. 

A de facto consolidated corporation may exist 
where there is a valid existing statute authorizing 
consolidation and a bona fide and colorable compli¬ 
ance therewith, but a nonexistence or noncompli- 
'ance with some of the conditions or requirements 
imposed.^* Even if a contract of consolidation is 
beyond the power of the companies to make, the 
contract and its practical execution by the compa¬ 
nies, together with a confirmatory act of the leg¬ 
islature, give to the consolidated company at least a 
colorable legal existence as a corporation and con¬ 
stitute it a corporation de facto ;43 but there can be 
no consolidated corporation de facto where there 
can be no corporation de jurc,^^ and where corpo¬ 
rations attempt to consolidate without any law au¬ 
thorizing such consolidation, the attempt is a nulli¬ 
ty, and no de facto corporate existence can be ac¬ 
quired by user,^* nor can there be a merger de fac¬ 
to unless there is a colorable compliance with 
the statute.^® The failure of a board of oper¬ 
ation of separate street railways, unified by agree¬ 
ment sanctioned by a city ordinance, to take ad¬ 
vantage of the failure of plaintiffs, suing after the 
union, to name a proper party defendant by suing 
the unified system under its common name, did not 
establish that the board of operation attempted to 
exercise corporate privileges.^'^ 


35. N.J.—^W’^illiamson v. New Jer¬ 
sey Southern R. Co., 26 N.J.Eq. 
398. 

38. Ill.—Chicago, S. F. & C. Ry. Co. 
V. Ashling, 43 N.E. 373, 160 Ill. 
373, affirming 56 lU.App. 327. 

14a C.J. p 1066 note 29. 

37. U.S.—Pearsall v. Groat North¬ 
ern R. Co., C.C.Minn., 73 P. 933, 
reversed on other grounds 16 S.Ct. 
705, 161 U.S. 646, 40 L.Bd. 838— 
Tod V. Kentucky Union Land Co., 
C.CKy., 57 F. 47, reversed on other 
grounds 62 F. 335, 10 C.C.A. 393. 

38. Ind.—Eaton, etc., R. Co. v. 
Hunt. 20 Ind 457. 

39. Mo.—Buford v. Keokuk North¬ 
ern Line Packet Co.. 69 Mo. 611, 
affirming 3 Mo.App. 159. 

40. Mo—Bent v. Hart. 73 Mo. 641, 
affirming 10 Mo.App. 143. 

41. U.S.—In re Wyoming Valley Ice 
Co., D.C.Pa., 153 F. 787. 

Mo.—Beebe v. Hatfield. 67 Mo.App. 
609. 

48. Ala.—Alabama Fidelity Mort¬ 
gage & Bond Co. V. Pubberly, 73 
So. 911, 198 Ala. 545. 

14a C.J. p 1066 note 36. 


De facto merger 

A transfer of assets of subsidiary 
corporation which held no public 
franchises to Pennsylvania parent 
corporation which assumed all lia¬ 
bilities of transferring subsidiary In¬ 
cluding bonds on which parent cor¬ 
poration was already liable as guar¬ 
antor. constituted a de facto “mer¬ 
ger” even though the transfer did 
not comply with all provisions of 
Pennsylvania law, so that parent 
corporation was liable for* subsid¬ 
iary’s debts.—Helvering v. Metro¬ 
politan Edison Co., 59 S.Ct. 634, 306 
U.S. 622. 83 L.Ed. 957, affirming, C. 
C.A., Metropolitan Edison Co. v. 
Commissioner of Internal Revenue, 
98 F 2d 807, certiorari granted Hel- 
vering v. Metropolitan Edison Co., 69 
S.Ct. 368, 306 U.S. 692, 83 L.Ed 374 
—Helvering v. Pennsylvania Water 
& Power Co., 59 S.Ct. 634, 306 U.S. 
522. 83 L.Ed. 957, affirming, C.C.A.. 
I’ennsylvania Water & Power Co. v 
Commissioner of Internal Revenue, 
98 F.2d 812, certiorari granted Hcl- 
vering v. Pennsylvania Water & 
Power Co.. 59 S.Ct. 358, 305 U.S 592, 
83 L.Ed. 374. 


Prior amendment of charter 

The irregularity in the organiza¬ 
tion of a consolidated corporation, 
formed before one of the constituent 
corporations amended its charter, so 
as to be permittf'd to consolidate, un¬ 
der Code 1907 S 3481 subd 11, does 
not prevent a consolidated corpora¬ 
tion from being at least a de facto 
corporation.—Alabama Fidelity Mort¬ 
gage & Bond Co. V. Lubberly, 78 
So. 911, 198 Ala. 545. 

43. III.—Racine, etc., R. Co. v. Far¬ 
mers’ L. & T. Co., 49 111. 331. 96 
Am.D. 595. 

44. Del.—Gott v. Live Poultry 
Transit Co., 163 A. 801, 17 Del.Ch 
288. 

Vt.—State v. Rutland Ry., Light, & 
Power Co., 81 A. 262, 85 Vt. 91. 

45. Tex.—^Whaley v. Bankers’ TTnion 
of the World, 88 S.W. 259, 39 Tex. 
Oiv.App. 385. 

14a C.J. p 1066 note 37. 

46. Del.—Blackstone v. Chandler, 
130 A. 84, 15 Del.Ch. 1. 

47. III.—People v. City of Chicago, 
110 N.fiL 366, 270 III. 188. 
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§ 1624. Expenses 

A eonttltu«nt corporation la liable for Its proportion 
of the expense of consolidation. 

A constituent corporation is properly charged 
with its proportion of the expenses incident to con¬ 
solidation.** 

§ 1625. Promoters and Committees 

Neither the promoters of a consolidation or merger 
nor an officer or director will be permitted to make secret 
profits from the transaction. A consoiidated corporation 
cannot, by ratifying an agreement of Its promoters, pro¬ 
vide for the management of corporate affairs in a manner 
not authorized by statute. A member of a consolidation 
committee may be personally liable for refusing ex¬ 
change rights to a stockholder, and a committee of sub¬ 
scribers to a fund may be liable to account to the sub¬ 
scribers for misapplication of the fund. 

Promoters of a consolidation stand in a position 
of trust to the stockholders of the constituent cor¬ 
porations,** and are not permitted to make secret 
profits out of the transaction^* nor to maintain an 
action against a fellow promoter for an accounting 
of the profits resulting from a consolidation.*^ An 
agreement whereby an officer or director is to re¬ 


ceive a pecuniary benefit for his services in pro¬ 
curing a consolidation of the company with, or ab¬ 
sorption by, another company and for the relin¬ 
quishment of his trust duties is invalid and unen- 
forceable.62 A consolidated corporation, by adopt¬ 
ing or ratifying an agreement made by its promot¬ 
ers, cannot provide for the management of the cor¬ 
porate affairs in a manner different from that which 
is prescribed by the statute under which the corpo¬ 
ration is organized.** Prima facie a member of a 
consolidation committee which refuses exchange 
rights to a stockholder on the erroneous assumption 
that he has forfeited his shares is, in the absence 
of a judicial determination of the stockholder’s 
status, personally liable ;** but the terms of the con¬ 
solidation agreement may be such as to relieve him 
from liability,** in the absence of fraud or misrep¬ 
resentations either in the inception or execution of 
the plan.*® Where a committee of subscribers to 
a fund violates its duty by turning over part of its 
fund to a company which does not become part of 
the consolidation as proposed, it is liable to account 
therefor to the subscribers.*^ 


C. EFFECT OF CONSOLIDATION 


§ 1626. Status of Original and Consolidated 
Corporations 

The utual effect of a coneolldatlon la to create a new 
corporation and diaaolve the constituent corporation, 
which thereafter cannot issue stock but Is not precluded 
from winding up Its affairs. A merger in the strict sense 
does not create a new corporation but the corporation 
into which the original corporations are merged con¬ 
tinues to exist. Other results may follow a consolidation 
or merger according to the terms of the statutes and 
agreements under which the transaction is effected. A 
consolidation Is effective when, and only when, actual 
consolidation takes place. 


The effect of a consolidation, with respect to the 
extinction of the constituent corporations and the 
creation of a new corporation or the continued ex¬ 
istence of one or both of the constituent corpora¬ 
tions, depends upon the statute under which the 
consolidation is effected,*® and on the preexisting 
relations of the constituent corporations to which 
the statute and contract relate.** Consideration is 
sometimes given to the intent and purpose of the 
contracting parties as expressed in the agreement,®® 


48. N.J.—Dittman v. DlstlllinK 

Co. of America, 64 A. 670, 64 N.J. 
Eq. 637. 

49. Ala.—Liyona v. Webster, 73 So. 
337, 197 Ala. 664. 

60. Ala.—Liyons v. Webster, 73 So. 
337, 197 Ala. 664. 

N.J.—Tooker v. New Jersey Nat. 
SuKar Refining Co., 84 A. 10, 80 N. 
J.Eq. 305. 

61. N.Y.—Parks v. Gates. 82 N.Y.S. 
1070, 84 App.Div. 634. 

68 . N.Y.—Wood v. Manchester F. 
Ins. Co.. 68 N.Y.S. 427, 30 Misc. 
330, affirmed 67 N.Y.S. 1150, 54 
App.niv. 622. 

63. N Y.—Bond v. Atlantic Terra 
Cotta Co., 122 N.Y.S. 426, 137 App. 
Div. 671, reversing 123 N.Y.S. 1085, 
66 Misc. 646. 

34 . Mass.—Dreyfus v. Old Colony 
Trust Co., 106 N.E. 164, 818 Mass. 
646 . 


55. Mass —Hannigan v. Old Colony 
Trust Co.. 116 N.E. 561. 227 Mass 
370—I>reyfus v. Old Colony Trust 
Co., lOG NE 154. 218 Mass. 546. 

56. Mass.—Hannigan v. Old Colony 
Trust Co., 116 N.E. 561. 227 Mass. 
370. 

57. N.Y.—Gould v. Senev, 9 N.Y.S 
818, 56 Hun 649, modifying 5 N. 
Y.S. 928. 

58. U S.—l’enn.sylvanla Co. for In¬ 

surances on Dives and Granting 
Annuities v. Commissioner of In¬ 
ternal Revenue, C.C.A., 76 F.2d 

719. 

Ga.—Georgia Power Co. v. City of 
Rome. 167 S.E. 28.1, 172 Ga. 14. 

Mass.—Proprietors of Locks and 
Canals on Me.rrimack River v 
Boston & M. R. R., 139 N.E. 839, 
245 Mass. 62, error dismissed 45 
S. Ct. 228. 267 U.S. 673, 69 L.Ed. 
794. 

14a C.J. p 1067 note 60. 
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The Alabama statute contemplates 
that the unifloation of two or more 
corporations may be either a ‘‘mer¬ 
ger’' in which no new corporation is 
formed or a “consolidation.’* in 
which all the constituent companies 
end their existence and a new con¬ 
solidated corporation is created — 
Alabama Power Co. v. McNinch. 94 
F.2d 601, 68 App.D.C. 132. 

59. Mass.—Proprietors of Locks and 
Canals on Merrimack River v. Bos¬ 
ton & M. R. R., 139 N E 839, 245 
Mass 62, error dismissed 45 S.Ct. 
228, 267 U.S. 573, 69 L.Ed. 794. 

60. D.C.—Alabama Power Co. v. Mr- 
Nlnch, 94 F.2d 601. 68 App 1> C 
132. 

Ga.—Georgia Power Co. v. City of 
Jlome, 167 S.E. 283, 172 Ga 14. 
Mass.—Proprietors of Locks and Ca¬ 
nals on Merrimack River v. Bos¬ 
ton & M. R. R., 139 N.E. 839, 246 
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but this must be done in the light of,^^ and in sub¬ 
ordination to,®2 the statute under which the union is 
effected. The general rule is that a consolidation 
effects the dissolution of the original corporations 
and brings into existence a new corporation.®^ 
Where the legislature simply authorizes a consoli¬ 
dation, without expressly declaring its effect, it must 
be deemed to have this general rule in view, and to 
intend that it shall apply.®® Other results which 
may, and sometimes do, follow are the merger of 
one corporation into another and the continuance 
in existence of the latter;®® the revival by the leg¬ 
islature of one of the consolidating companies as a 
separate corporation;®® the continuance in exist¬ 
ence of the original corporations ;®'^ or the creation 
of a new corporation and the continuance in exist¬ 
ence of the original corporations in a certain sense 


or for certain purposes.®® Strictly speaking, the 
merger of one corporation in another corporation, 
which preserves its identity and issues new stock 
to the stockholders of the former corporation does 
not create a new corporation;®® but the merged 
corporation ceases to exist and the merging corpo¬ 
ration alone survives.^® Under statutes relating to 
the "merger” of corporations, a merger has been 
given the same effect as a consolidation usually has, 
namely, to bring into existence a new corporation 
and to destroy the constituent corporations, except 
to the extent and for the purpose reserved in the 
statute.^i After consolidation a constituent corpo¬ 
ration is without authority to issue stock,72 and 
will be estopped from denying its dissolution against 
one seeking to enforce rights which have accrued 
by reason of such dissolution ;73 but a consolida- 


Mass. 62, error diamlssed 45 S.Ct. 
228, 267 U S. 573. 69 L..Ed. 794. 

14a C.J. p 1067 note 51. 

61. Ill.—ChlcafiTO, etc., R. Co. v. 
Doyle, 100 N.E. 278, 256 Ill. 514. 

ea. Ill.—Chienso Tltlo, etc., Co. v. 
Doyle. 102 N.E. 790. 259 Ill. 489, 47 
UR.A..N.S.. 1066. 

14a C.J. p 1067 note 63. 

63.. U.S.—Mercantile Home Bank A 
Trust Co. V. U. 8.. C,C.A.Mo., 96 P. 
2d 655. certiorari denied U. S. Fi¬ 
delity A Guaranty Co. v. Mercan¬ 
tile Home Bank & Trust Co., 69 S. 
Ct. 71—Pennsylvania Co. for In¬ 
surances on Dives and Grantiner 
Annuities v. Commissioner of In¬ 
ternal Revenue, C.C.A., 75 F.2d 719 
•—Cortland Specialty Co. v. Com¬ 
missioner of Internal Revenue, C. 
C.A.. 60 F.2d 937. 

Del.—^Argenbright v. Phoenix Finance 
Co. of Iowa, Ch., 187 A. 124. 

Oa.—Georgia Power Co. v. City of 
Rome. 157 S E. 283, 172 Ga. 14. 

111.—Southern Illinois Gas Co. v. 
Commerce Commission. 142 N.E. 
500, 311 Ill. 299—-McRoberts v. Min- 
ier, 270 Ill.App. 1—Morris v. In¬ 
terstate Iron A Steel Co., 257 111. 
App. 613. 

N.Y.—Electric Bond A Share Co. v. 
State, 293 N.Y.S. 176, 249 App.Dlv. 
871, affirmed 10 N.E.2d 683, 274 N. 
Y. 625—Wessel v. Crosse & Black- 
well, 274 N.Y.S. 980, 162 MIsc. 814. 
Pa.—In re Consolidation of Banks, 
9 PaDist. & Co. 192. 

S.C.—Rivers v. MeIntire, 158 S.E. 

816, 160 S.C. 462. 

14a C.J. P 1067 note 54. 

Oonsolidated oompuiy hsoomes 
possessor of each of its component 
members.—Guaranty Trust Co. of 
New York v. New York A Q. C. Ry. 
Co., 235 N.Y.S. 127, 226 App.Dlv. 299. 
modified on another ground 170 N. 
E. 887, 253 N.Y. 190, reargument de¬ 
nied 172 N.E. 264, 264 N.Y. 126, ap¬ 


peal dismissed 51 S.Ct. 86, 282 U.S. 
803, 76 UEd. 722. 

64. Ill.—Chicago Title, etc., Co. v. 
Doyle. 102 N.E. 790. 259 Ill. 489. 
47 L.R.A..N.S.. 1066. 

66. U.S.—^Metropolitan Edison Co. v. 
Commissioner of Internal Revenue, 
CC.A.. 98 F.2d 807, 809, citing 

Corpus Juris, and certiorari grant¬ 
ed Hclverlng v. Metropolitan Edi¬ 
son Co.. 69 S.Ct. 358. 305 U.S. 692, 
83 L.Ed. 374, affirmed 59 S.Ct. 634, 
306 U.S. 622, 83 L.Ed. 967. 

14a C.J. p 1067 note 56. 

**Merger” is not a sale or liquida¬ 
tion of corporate property, but con¬ 
solidation of property, powers, and 
facilities.—In re Daily’s Estate, 186 
A. 764, 323 Pa. 42. 

66. N.J.—New Jersey Zinc Co. v. 
Boston Frankllnite Co., 15 N.J.Eq. 
418. 

67. U.S.—Farnum v. Blackstone Ca¬ 
nal Corp., C.C.R.I., 8 F.Ca8.No.4,- 
675, 1 Sumn. 46. 

Ill.—Chicago, etc., R. Co., v. Doyle, 
100 N.E. 278. 256 Ill. 514. 

63. U.S.—Arnsteln v. Bethlehem 
Steel Corporation, D.C.N.Y., 18 F. 
Supp. 916. 

N.Y.—Syracuse Lighting Co. v. 
Maryland Casualty Co.. 122 N.E. 
723, 226 N.Y. 25. affirming 164 N. 
Y.S. 1116, 178 App.DiV. 908. 

Va,—^American Ry. Express Co. v. 

Downing, 111 S.E. 265, 132 Va. 189. 
14a C.J. p 1068 note 69. 

Btatats ooastmed 

Derivative right of stockholders to 
sue directors in behalf of corpora¬ 
tion was not ’’right of creditor of 
corporation" or "lien" on property 
of corporation -within New Jersey 
statute providing that on merger or 
consolidation of corporations all 
rights of creditors and all liens on 
property of former corporations 
should be preserved unimpaired and 
respective corporations should be 
deemed to continue in existence In 
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ordor to preserve such rights and 
liens.—Arnsteln v. Bethlehem Steel 
Corporation. D.C.N.Y., 18 F.Supp. 

916. 

69. D.C.—News Pub. Co. v. Blair, 29 
F.2d 956, 58 App.D.C. 295. 

70. U S.—Mercantile Home Bank & 
Trust Cj. V. U. S, C.C.A.. 96 P.2d 
655. certiorari denied U. S. Fidel¬ 
ity A Guaranty Co. v. Mercantile 
Home Bank & Trust Co.. 59 S.Ct. 
71—-Cortland Specialty Co. v. Com¬ 
missioner of Internal Revenue, C. 
C.A., 60 F.2d 937. 

Del.—‘Argenbright v. Phoenix Finance 
Co. of Iowa, Ch, 187 A. 124. 

Pa.—Greater Adelph a Building A 
Loan Ass’n v. Trilling, 183 A. 661, 
121 Pa.Super. 469, affirmed 185 A. 
716, 828 Pa. 361. 

Moot of snbsoqnent fisers# of disso- 
lutioa 

After a trust agreement pursuant 
to a resolution of stockholders pro¬ 
viding for the conversion of the cor¬ 
poration’s assets, to be used in the 
purchase of stock of a corporation 
to be formed, and for distribution of 
the new stock to stockholders hold¬ 
ing trustees' certificates in propor¬ 
tion to their interests, a subsequent 
decree of dissolution of the old cor¬ 
poration Is merely declaratory of the 
status effected by voluntary corpo¬ 
rate action.—Irons v. Croft Hat & 
Notion Co., 104 S.E. Ill, 86 W.Va. 
685. 

71. Pa.—In re Beckman. 5 A.2d 342, 
334 Pa. 81—Pennsylvania Utilities 
Co. V. Public Service Commission, 
69 Pa.Super. 612. 

72. Md.—Tagart v. Northern Cent. 
R. Co., 29 Md. 657. 

Ohio.—Worthington v. Cleveland 
City R. Co., 29 Ohio Clr.Ct. 321. 
affirmed 80 N.E. 1186, 76 Ohio St. 
626. , 

73. Iowa.—Carey v. Cincinnati, etc., 
R. Qo., 6 Iowa 357. 
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tion does not prevent the original corporations from 
winding up their afFairs.^^ A consolidation does 
not become effective so as to dissolve the constitu¬ 
ent corporations, and create a new corporation, at 
the date of the enactment of legislation authoriz¬ 
ing consolidation nor at any date prior to actual 
consolidation,75 which, accordingly as the various 
statutes may provide, is the date of the acceptance 
of the statute by the stockholders,75 or the date of 
the deed of consolidation,77 or the date of the filing 
of the agreement of consolidation with the secre¬ 
tary of state.78 An attempted consolidation which 
is illegal and void docs pot cause the original cor¬ 
porations to cease to be separate corporations,75 but 
the union in such case is sometimes held to be in 
effect like a partnership between individuals.*® 
Companies which are united but not legally consol¬ 
idated may make an agreement to separate and re¬ 
sume their separate identities which will be valid 
and enforceable as between the companies.81 

§ 1627. Stock and Stockholders of Consolidat¬ 
ed Corporation 

Whether etoekholdere In the conetituent eorporatlone 
become etoekholdere In the consolidated corporation, 
their rights In relation to new stock, and their liabilities 
as stockholders in the new corporation, depend on the 
statutes relating to consolidation or merger, and the 
agreement with reference thereto. 

The terms and construction of some statutes arc 
such that, on the completion of a consolidation 
thereunder, the stockholders of the original corpo¬ 
rations become stockholders of the consolidated cor¬ 
poration,82 and this is true whether the transac¬ 


tion is technically a consolidation or a merger.88 
However, a statute which authorizes the sale and 
transfer of the whole of the business rights and 
property of one company to another company and 
authorizes such purchase by the latter, company 
does not, in the absence of clear and precise lan- 
gfuage to that effect, constitute the stockholders of 
the selling company stockholders in the purchasing 
company.84 Also under some consolidation agree¬ 
ments the stockholders may decline to accept stock 
in the consolidated company ;85 and frequently the 
situation is such that dissenting stockholders do not 
ipso facto become members of the new company or 
bound to accept stock therein, as stated supra § 
1615 a. The stock issued to the stockholders of the 
old corporations is issued and received, not by way 
of payment for something sold to another but by 
way of a statement of the interest which those per¬ 
sons who are beneficially interested therein have in 
the new corporation as the result of the consolida- 
tion.85 Where one of two or more companies de¬ 
siring to consolidate transfers part of its property 
to a new company in exchange for shares of stock 
of the latter, and continues in existence, its distri¬ 
bution of such shares among its stockholders vio¬ 
lates a statute against the division, withdrawal, or 
payment to the stockholders of its capital before 
dissolution ;87 but there is contrary authority.88 At 
any rate it is not a matter which can be complained 
of by stockholders of the new corporation who are 
not stockholders of the old.88 The original corpo¬ 
rations have control over stock of the consolidated 
corporation issued to them for the purchase of their 


N.Y.—Slee ▼. Bloom. 19 Johns. 456. 
10 Am.D. 273. 

74. U.S—Edison Electric Lisrht Co. 
V. New Haven Electric Co., C.C. 
Conn.. 35 F. 233. 

75. Miss.—Adams v. Yazoo ft M. V. 

R. Co.. 24 So. 200, 28 So. 966. 77 
Miss. 194, 60 UR.A. S3, afflrmrd 21 

S. Ct. 240. 180 U.S. 1. 46 L.Ed. 896. 
14a C.J. p 1068 note 63. 

76L 6a.—Central R., etc., Co. v. 
State. 64 Oa. 401. reversed on oth¬ 
er grounds 92 U.S. 665. 28 L.Ed. 
767. 

77. # Miss.—Adams v. Yasoo, etc., R. 
Co., 24 So. 200. 817, 28 So. 966. 77 
Miss. 194, 60 L.R.A. 33. affirmed 21 
S.Ct. 240, 180 U.S. 1. 45 UEd. 395. 

78b Ohio.—Mansfield, etc., R. Co. v. 
Brown, 26 Ohio St. 223. 

78. Ind.—State v, Crawfordsville, 
etc.. Turnp. Co., 1 N.E. 400. 102 
Ind. 600—State v. Crawfordsville, 
etc., Turnp. Co., 1 N.E. 896, 102 
Ind. 283. 

BO, U.S. — Csirton V. West Virginia 


Bridge & Const. Co., C.C.W.ya., 183 
F. 1009. 

81. U.S.—Carton v. West Virginia 
Bridge ft Const. Co., supra. 

88. S.C.—Rivers v. Mclntire, 158 S. 

E. 816, 818, 160 S.a 462, quoting 
Oozpas Juris. 

14a C.J. p 1068 note 71. 

Zssuaace of osrtSflcats not sMsutial 
Sole stockholders of corporation, 
by carrying out agreement for sale 
of its assets to new corporation, to 
be paid for In part by stock of lat¬ 
ter, become stockholders of new cor¬ 
poration, although stock certificates 
were not in fact issued.—In re Mar¬ 
cella Cotton Mills, D.C.Ala., 8 F.2d 
522. 

8a U.S.—Mercantile Home Bank ft 
Trust Co. V. U. S., C.C.A.Mo., 96 

F. 2d 665, certiorari denied U. S. 
Fidelity ft Guaranty Co. v. Mer¬ 
cantile Home Bank & Trust Co., 59 
S.Ct. 71—^Pinellas Ice ft Cold Stor¬ 
age Co. V. Commissioner of Inter¬ 
nal Revenue, C.C.A.Fla., 57 F.2d 
188, certiorari granted 53 S.Ct. 20, 
287 U.& 583, 77 L.Ed. 610, affirmed 

1387 


63 S.Ct. 267, 287 U.S. 462, 77 L.Ed. 
438. 

Retention of stockholders' interests 
in surviving or newly-created cor¬ 
poration as distinguishing “consol¬ 
idation** or "merger" from "sale" 
see supra 6 1604. 

84 S.C.—Rivers v. Mclntire, 158 S. 
E. 816, 818, 160 S.C. 462, quoting 
Corpus Juris. 

8a NV.—Butterfield v. Spencer, 14 
N Y Super. 1. 

S.C—Rivers v. Mclntire, 168 S.E 
816, 818, 160 S.C. 462, quoting 0 < 3 r- 
pus Juris. 

8a Mass.—Silversmiths Co. v. Reed, 
etc., Corp., 86 N.E. 433. 199 Mass. 
371. 

87. Cal.—Kohl V. Lillenlhal, 20 P. 
401, 22 P. 689, 81 Cal. 378, 6 L.K A. 
520. 

sa Okl.—^Topeka Paper Co. v. Ok¬ 
lahoma Pub. Co., 54 P. 465, 7 Okl. 
220 . 

88. Cal.—O'Dea v. Hollywood Cem¬ 
etery Assoc., 97 P. t, 154 Cal. 63. 
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interests,®® and are charg^ed with the duty of dis¬ 
tributing from the stock allotted to each of them 
stock of the proper kind®i to those stockholders 
entitled thereto,®® not share for share®® but in pro¬ 
portion to the holdings of the stockholders in the 
original corporations®^ after eliminating stock of 
the original corporation not issued for value and 
not held by a purchaser without notice.®® The stock 
allotted to a constituent corporation on consolida¬ 
tion may be distributed among the preferred and the 
common stockholders in proportion to the relative 
value of their holdings, after a portion has been 
sold to pay the constituent corporation debts.®® A 
distribution of stock fairly made and free from 
fraud cannot be complained of by stockholders of a 
constituent corporation.®^ The right to slock in 
the consolidated corporation may be enforced di¬ 
rectly against the consolidated corporation. The 
fact that the consolidated corporation issued to the 
original corporations the amount of stock due the 
stockholders is not a defense to such an action un¬ 
less the stockholders consented to such issue of 
stock; neither may the consolidated corporation 
set up as a defense a lien for the stockholder's 
share of the debts of the original corporation, un¬ 
less the payment of those debts constituted a con¬ 
dition precedent to his right to stock in the consoli¬ 
dated corporation.®® A certificate of consolidation 
may provide that preferred stock in the new corpo¬ 
ration will be issued on surrender of the stock in 
the constituent corporations, and under such provi¬ 
sion the rights of a stockholder can only be ex¬ 
tinguished by a surrender of his old certificate of 


stock in accordance with the offer. A stockholder 
has a reasonable time within which to offer to sur¬ 
render his stock, what constitutes a reasonable time 
being a question of fact. Where a stockholder pre¬ 
sents his old certificate of stock and the new corpo¬ 
ration refuses to issue preferred stock in exchange 
therefor, he has a right of action for damages.®® 
Care must be exercised to protect the rights of a 
pledgee of stock in the original corporation as well 
as an assignee of stock not transferred on the books 
of the company.^ Stockholders of the consolidat¬ 
ed corporation are estopped to attack a compromise 
made by the constituent qorporation with reference 
to the issue of paid-up stock to a subscriber.® So 
when stockholders have stood upon their rights as 
stcxrkholders in the new corporation for a consider¬ 
able period of time after the combination has been 
adjudged to be illegal, and until the directors of 
the new corporation resolved upon a ratable dis¬ 
tribution of Its corporate assets, during which time 
stock in the new corporation had passed into many 
hands, they are estopped to rescind the contract 
under which they delivered their shares in exchange 
for shares in the new corporation.® Holders of 
common stock in a constituent corporation, who ac¬ 
cept an exchange of their stock for stock in a new¬ 
ly organized corporation cannot, of course, complain 
of provisions relative to the payment for the shares 
of nonassenting stockholders; nor can holders of 
common stock who fail to accept the exchange of 
stock complain, where they will, under the stat¬ 
ute, receive in cash the par share value of their 
stock as ascertained by judicial decision.® An 


90. N.y.—American Water-Works 
Co. V. Venner, 18 N.Y.S. 379. 

91. N.y. —Babcock v. SchuylkiU, 
etc., R. Co.. 15 N.y.S. 193. 

Utah.—Kimball v. Success Min. Co., 
110 P. 872, 38 Utah 78. 

92. Mass.—^Dreyfus v. Old Colony 
Trust Co., 106 N.E. 154, 218 Mass. 
546. 

14a C.J. p 1068 note 81. 

93. Ky.—Taylor v. Citizens* Oil Co., 
206 S.W. 644, 182 Ky. 350. 

94. Ky.—Taylor v. Citizens' Oil Co., 
supra. 

14a C J. p 1069 note 83. 

A frequent form of consolidation 

IS that one corporation shall take 
over the assets of .two other corpo¬ 
rations, and the old stock in all three 
of them shall bo canceled and new 
»tock issued in the new corporation 
on a basis of the value of the inter¬ 
est of each stockholder in the prop¬ 
erty as a whole.—iiethea v. Allen, 
181 S.E. 893, 177 S.C. 534. 

95. Ky.—Taylor v. Cltlzena* Oil Co., 
306 8.W. 644, 182 Ky. 360. 


96. Ohio.—Cleveland City R. Co. v., 
New York First Nat. Bank, 67 N.E 
1075, 68 Ohio St 582. 

97. Ohio.—Cooper v. Central Alloy 
Steel Corporation, 183 N.E. 439, 43 
Ohio App. 455. 

Distribution held not fraudulent 

(1) That owner of half interest In 
corporation merged with other cor¬ 
porations received larger percentage 
of merger stock than merged corpo¬ 
ration which owned remaining half 
was held not to establish fraud on 
latter’s stockholders.—Cooper v. Cen¬ 
tral Alloy Steel Corporation, supra. 

(2) Nor did the issuance of num¬ 
ber of shares of stocky owned by one 
of merged companies in another, in 
addition to number agre.ed to be is¬ 
sued, constitute fraud on latter com-* 
pany’s stockholders.—Cooper v. Cen¬ 
tral A^oy Steel Corporation, supra. 

Distribution held not inoquitabls 
where issuance of new stock in place* 
of preferred, netted holder six dol¬ 
lars and fifty cents a year for old 
stock.—Wlndhurst v. Central Leath¬ 
er Co., 183 A. 772, 101 N.J,Eq. 548. 
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98L N.Y.—Anthony v. American Glu¬ 
cose Co.. 41 NE 23, 146 NY. 407. 
99. N.Y.—McKay v. Rochester & 
Lake Ontario Water Service Cor¬ 
poration. 28G N.Y S. 801, 247 App 
Div. 499, amrrncd 4 N.E.2d 432, 272 
N.Y. 528. 

Beqnirement of surrender essential 

to protection of corporation from 
claims which might be asserted 
against it by bona fide holders of 
such ccrtifloatCB.—McKay v. Roches¬ 
ter & Lake Ontario Water Service 
Corporation, supra. 

1. Ohio.—Cleveland City H. Co. v. 
Roebuck, 22 Ohio Cir.Ct. 99, 12 
Ohio Clr.Dec. 262. 

14a C.J. p 1064 note 90. 

2. Mich.—^Whitaker v. Grummond, 
36 N.W. 62. 68 Mleh. 249. 

3. U.S.—Northern Securities Co. v. 
Harriman. N.J., 134 F. 331. 67 C.C. 
A*. 245, affirming. C.C.. 132 F. 464. 
and reversed on other ground.*) 2.5 
S.Ct. 493, 197 U.S. 244. 49 L.Ed. 
738. 

4k Mass.—In re Opinion of the Jus- 
Uces, 169 N.E. 70, 261 Mass. 666. 
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agreement by stockholders contributing the entire 
capita] of and absolutely controlling the corporation, 
that stock agreed to be issued to them and a minor¬ 
ity stockholder by another corporation, for the 
transfer of all the property rights of the former 
corporation, should not be placed on the market un¬ 
til the issuing company was fully financed, was 
binding on the transferring corporation and the 
minority stockholder, although it did not affirma¬ 
tively appear that he was informed of such agree¬ 
ment with respect to his stock.® Some statutes ex¬ 
pressly limit the amount of stock which a consoli¬ 
dated company may issue to the fair aggregate val¬ 
ue of the property, franchises, and rights of the 
constituent corporations.® 

Elsewhere in this article is discussed the issu¬ 
ance of stock to promoters, supra § 1625, and the 
right of dissenting stockholders to complain of un¬ 
fairness in the distribution of stock, supra § 1613. 

Cancellation of stock. Stock issued by a consol¬ 
idated company to the stockholders of a constitu¬ 
ent company may be canceled where there is a 
complete failure of consideration and under stat¬ 
utes forbidding the issue of stock except for the 
equivalent in money, labor, or property, stock of a 
consolidated corporation in excess of the market 
value of property received for it may be canceled;* 
but if the cancellation of one class of stock will take 
from part of the stockholders the consideration for 
th-eir agreement to consolidate and will not inter¬ 
fere with the consideration received by other stock¬ 


holders, none of the stock should be canceled if the 
consolidation is permitted to continue.® It is no de¬ 
fense to a suit for cancellation that the stock is 
without value, where it appears that there is a 
prospect of assets for distribution to stockholders 
after payment of debts.i® 

Dividends. A consolidated corporation has no 
power to declare a dividend, as such, of the earn¬ 
ings made prior to the consolidation by one of the 
companies which was merged in the consolidation, 
or dividends on the stock of tliat company out of 
the earnings of the consolidated one.^^ 

Liability of stockholders. Persons who arc stock¬ 
holders of a consolidated corporation which comes 
within a constitutional or statutory provision im¬ 
posing double liability on stockholders to creditors 
arc subject thereto, regardless of whether or not 
they were the stockholders in the constituent cor¬ 
porations, and whether or not they would as such 
stockholders have been subject to double liability. 

§ 1628. Succession to Rights, Privileges, and 
Property of Original Corporations 

A new corporation created by consolidation or merger 
succeeds to all the rights, powers, and privileges of the 
original corporations, and is vested with title to their 
choses in action and other property or assets. 

The usual effect of the consolidation or merger 
statutes is that the new corporation succeeds to the 
rights, powers, privileges, and immunities of each 
of the original corporations,^** except so far as 


5. Nev.—Brockbank v. Reorpanized i 

Silver Kinp Divide Miniiip Co., 237 I 
P. 377, 49 Nev. 80. I 

6. N.Y.—L,ang:an v. Prancklyn, 20 
N.Y.S. 404, 29 Abb N Ca.s. 102. 

14a C.J. p 1069 note 96. 

7. N J.—McMaster v. Drew, Ch., 68 
A. 771, affirmed 79 A. 686, 77 N..T 

270. 

14a C.J. p 1069 note 93 

8. Ky.—Taylor v. Citizens* Oil Co.. 
206 SW. 644, 182 Ky. 390. 

9. Neb.—State v. Lincoln Traction 
Oo.. 134 N.W. 278, 90 Nob. G35. 

10. N. J.—McMastcr v. Drew, Ch, 
68 A. 771, affirmed 79 A. 686, 77 N. 
J.Eq. 270. 

11. N.Y,—Chase v. Vanderbilt, 37 
N.Y.Super. 334, affirmed 62 N.Y. 
307 

18. Mmn.—Gardner v. Minneapolis, 
etc., R. Co., 76 N.W. 282, 73 Minn. 
617, affirmed 20 S.Ct. 666, 177 U.S. 
332, 44 LEd. 793. 

13. Ala.—Title Guarantee Loan & 
Trust Co. V. Alabama By-Products 
Corporation. lOt So. 363, 214 Ala. 
'itt. 


Ill.—Southern Illinois Gas Co. v. 
Commerce Commission, 142 N.E. 
500, 311 Ill. 299. 

N.Y.—Diicasso v. American Yellow 
Taxi <)p**mtora, 231 N Y S. 51, 224 
AppDiv. 516—Hydraulic Power Co 
of Niagara Palls v. I*ettil»one Cata¬ 
ract Paper Co, 183 N Y.S 373, 112 
Misc. 628, dismissal of appeal con¬ 
ditionally granted 188 N.Y.S. 927. 
197 App Div. 928, and affirmed 191 
N.V.S. 12, 198 AppDiv. 644. 

Pa —Berks County Trust Co. v. Kot- 
zen, 192 A 638, 326 Pa. 541—In re 
Harr. 186 A, 120, 323 Pa. 3X0—In 
re Consolidation of Banks, 9 Pa. 
Dist. & Co. 192. 

14a C.J. p 1070 note 7. 

Term “enooessore,** with reference 
to corporations, generally means an¬ 
other corporation, which, through 
amalgamation, consolidation, or oth¬ 
er legal succession, becomes invested 
with rights of first corporation.— 
Schmoele v Atlantic City R. Co., 160 
A. 624, 110 N.J.Eq. 597, affirming 155 
A. 143, 108 N.J.Eq. 363. 

Where either “merger” or “consoli¬ 
dation” is effected new corporation 
acquires aU assets, property rights. 
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and franchises of constituent corpo¬ 
rations.—Mercantile Home Bank 
Trust Co. V. U. S., C.CA.Mo., 96 P.2d 
655, certiorari denied U. S. Fidelity 
& Guaranty Co. v. Mercantile Home 
Bank & Trust Co., 69 S.Ct. 71—Pinel¬ 
las Ice & Cok\ Storage Co. v. Com¬ 
missioner of Internal Revenue, C.C 
A Fla., 57 F.2d 188, certiorari grant¬ 
ed 53 S Ct. 20, 287 U S. 583, 77 L Ed. 
510, affirmed 63 S Ct. 267, 287 U.S. 
462, 77 LEd. 428—Arnstein v. Beth¬ 
lehem Steel Corporation, D.C.N.Y., IS 
F.Supp. 91G. 

Under Virginia law, where there is 
a merger or consolidation, the sur¬ 
viving or new corporation acquires 
by Operation of law, all the rights of 
the constituent corporations.—Amer¬ 
ican Gas & Electric Co. v. Commis¬ 
sioner of Internal Revenue. C.C.A., 
85 F2d 527. 

Derivation of powers 

Powers and privileges of new cor¬ 
poration pursuant to law authorizing 
consolidation are derived from such 
law, and are not mere continuation 
of powers formerly granted to con¬ 
solidating corporation.—State v. 
Broad River Power Co., 153 S.E. 587, 



§ 1628 


CORPORATIONS 


19 C;J.S 


otherwise provided by the act of consolidation or 
by other applicable statutory or constitutional pro¬ 
visions,^^ or by the limitations of the new corpo¬ 
ration's chartcr.16 The new corporation takes the 
rights, powers, privileges, and immunities of the 
constituent corporations subject to the laws applica¬ 
ble to corporations in existence at the time of Qon- 
solidation.i® One view is that the consolidated cor¬ 
poration succeeds to the rights, powers, privileges 
and immunities which the constituent corporation 
having the fewest privileges possesses and which 
are common to all.^^ Some statutes provide that 
consolidated or merger corporations shall possess 
all the rights, powers, and privileges of each of the 


consolidating corporations, unless additional pow¬ 
ers not inconsistent with the statutes are expressed 
in the agreement and acts of consolidation, and un¬ 
less the powers possessed by the several merging 
corporations are limited or restricted in the agree¬ 
ment. In construing such a statute the court must 
look to the consolidation agreement, to the statutes 
under which the consolidated corporation was form¬ 
ed, and to the laws creating the consolidating cor- 
porations.18 By virtue of the consolidation or 
merger, choses in action of the constituent compa¬ 
nies art: vested in the new corporation,^^ which may 
bring suit thereon in its own name,20 and no right 
of action remains in the constituent corporations.^i 


167 S.C. 1, certiorari granted Broad 
River Power Co. v. State of South 
Carolina ex rel. Daniel, 50 S.Ct. 162. 
280 U.S. 561. 74 L..Ed. 609. and certi¬ 
orari dismissed 60 S Ct. 401, 281 U. 
S. 637. 74 L.Ed. 1023, rchearine grant¬ 
ed 51 set. 38. 282 U.S. 795. 76 L.. 
Ed. 717, and amrmed 61 S.Ct. 94, 282 

U.S. 187, 76 UEd. 287. 

JParticnlar rights vesting in new eor- 
poratlon 

(1) Merger under New York laws 
of one corporation with another con¬ 
veyed to new corporation all of old 
corporation's assets, including equi¬ 
table lights, such as licenses under 
patents, owned by old corporation.— 
Hartford-Empire Co. v. Demuth 
Glass Works, D.C.N.Y., 19 P.Supp. 
•26. 

(2) Guaranty agreement held by 
merged corporation constituted "as¬ 
set,” "right." "privilege,” and "rela¬ 
tion” which survived merger, and ab¬ 
sorbing corporation could recover on 
guaranty money due on note of prin¬ 
cipal debtor discounted by absorbing 
corporation subsequent to merger.— 
Bank of U. S. v. Qllckman. 271 N.Y. 
S. 90, 241 App.Div. 92, affirmed 193 
N.E. 309, 266 N.Y. 639. 

(3) Board of directors of consoli¬ 
dated corporation had same right to 
sell mortgaged property as had ofll- j 
cers of mortgagor corporation be-1 
fore consolidation, such right not be- | 
Ing a persona] discretionary power j 
which could not be exercised by suc¬ 
cessors.—Title Guarantee Loan & 
Trust Co. v. Alabama By-Products 
Corporation, 108 So. 353, 214 Ala. 
486. 

(4) Under Stock Corp.L. i 15. 
where corporation, to which defend¬ 
ant executed guaranty, merged with 
plaintiff, which thereafter sold goods 
in reliance on the guaranty, the 
guaranty inured to plaintiff’s bene¬ 
fit.—^W. H. McElwain Co. v. I’rlma- 
vera, 187 N.Y.S., 816, 180 App.Div. 
288. 

(6) A single corporation, created 
by the consolidation of two or more 
other corporations, under Qen.Corp. 


Act SS 66, 67, 69-71. cannot, if a pub¬ 
lic utility, issue bonds under § 72. 
authorizing the issuance of bonds by 
a corporation created by the consoli¬ 
dation of other corporations, without 
the authorization of the commerce 
commission, under Public Utilities 
Act I 21.—Southern Illinois Gas Co. 

V. Commerce Commission, 142 N.E. 
500. 311 Ill. 299. 

Kimltstioa or powers 

In acquiring all the rights and 
faculties of the constituent compa¬ 
nies. they are taken W’ith all their 
disabilities or limitations, such as 
may be distinct from the special 
powers and faculties of a member of 
the merger. The limitations or con¬ 
ditions common to all the companies 
are merged Into general limitation 
or condition applicable to the new 
company.—Pennsylvania Utilities Co. 
V. Public Service Commission, 69 Pa. 
Super. 612. 

14L U.S.—Shaw v. Covington, Ky., 
24 S.Ct. 754, 194 U.S. 693, 48 L.Ed. 
1131. 

14a C.J. p 1070 note 8. 

15. Pa.—York Haven Water & Pow¬ 
er Co. V. Public Service Commis¬ 
sion of Pennsylvania, 134 A. 419, 
287 Pa. 241, reversing 87 Pa.Su- 
per. 213. 

14a C.J. p 1070 note 9. 

Sale of property of pubUo esrvioe 
corporation to a similar corporation 
passes only such franchises as are 
consistent with purchasing corpora¬ 
tion.—York Haven Water & Power 
Co. V. Public Service Commission of 
Pennsylvania, supra. 

lib U.S.—Shaw V. Covington, Ky., 
24 S.Ct. 764, 194 U.S. 693. 48 L.Ed. 
1131. 

14a C J. p 1070 note 10. 

17. Me.—-State v. Maine Cent. R. 
Co., 66 Me. 488, affirmed 96 U.S. 
499, 24 L.Ed. 836. 

18. Ala.—^Alabama City, etc., R. Co. 
V. Kyle. 81 So. 54, 202 Ala. 652. 

14a C.J. p 1071 note 12. 

19. U.S.—^Amstein v. Bethlehem 
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Steel Corporation, D.C.N.Y., 18 P. 
Supp. 916. 

Ala.—Citizens* Nat. Life Ins. Co. v. 
Duff, 91 So. 476, 476, 206 Aia. 593, 
citing Corpus Jn^s. 

N.Y.—Syracuse Lighting Co. v. Mary¬ 
land Cisualty Co., 122 N E. 723, 
226 N.Y. 26. affirming 164 N.Y.S. 
1116, 178 App.Div. 908. 

Pa.—Pittsburgh Terminal Coal Cor¬ 
poration v. Potts, 92 Pa.Super. 1. 
14a C.J. p 1071 note 13. 

No formal assigament neoessary 
Principal and sureties on contract 
with corporation, renewed on latter 
being taken over by another corpo¬ 
ration, could not repud ate contract 
for lack of formal assignment be¬ 
tween corporations.—J. R. Watkins 
Co. V. Beyer, 233 N.W. 442, 203 Wis. 
397, 71 AL.R. 1268, reversing 230 N. 

W. 616, 203 Wis. 397. 

Nights as lessor 

Rights held by constituent compa¬ 
nies as lessor under lease are vested 
In merged company as legal succes¬ 
sor.—Hillman Gas Coal Co. v. Bo- 
zicevlch, 92 Pa.Super. 39—Pitts¬ 
burgh Terminal Coal Corporation v. 
McClements. 92 Pa.Super. 29—I*ltts- 
burgh Terminal Coal Corporation v. 
Potts, 92 Pa.Supcr. 1. 

39, Ala.—Citizens' Nat. Life Ins. Co. 
V. Duff, 91 So. 475, 476. 206 Ala. 
693, citing Oorpns Jnzis. 

Vt.—Vermont Univ. v. Baxter, 42 
Vt. 99. 

81. U.S.—Arnsteln v. Bethlehem 
Steel Corporation, D.C.N.Y., 18 P. 
Supp. 916. 

Ala.—Citizens' Nat. Life Ins. Co. v. 

Duff, 91 So. 476. 206 Ala. 693. 

Bale applied to derlvativa salts 

(1) Derivative suit brought by 
stockholder of New Jersey corpora¬ 
tion against directors of New Jersey 
corporation after consolidation into 
Delaware corporation was dismissi- 
ble on ground of incapacity of stock¬ 
holder to maintain suit.—Arnsteln v. 
Bethlehem Steel Corporation, D.C.N. 
Y., 18 P.Supp. 916. 

(2) On refusal of consolidated 
Delaware corporation, on demand of 
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The title and rights of property of the constituent 
corporations vest in the new corporation,22 which 
holds it in its own right and not in trust for the 
constituent corporations.23 Consolidation docs not 
extend the rights and obligations of each of the con¬ 
stituent corporations to all of the property of the 
consolidated corporation, but extends such rights 
only severally to the property of each constituent 
corporation taken over'by the consolidated corpo- 
ration.24 A corporation which has purchased all 
the property and franchises of another corpora¬ 
tion, except its franchise to be a corporation, there¬ 
by acquires its good will and the right to use its 
name as its successor.^B 

Continuance of separate corporate existence. 
Where a merger takes the form of an issuance of 
stock by the merging corporation in exchange for a 
majority of the stock of subsidiaries, which contin¬ 
ue in existence, the merging corporation does not 
thereby become the owner of the physical assets 
of the merged corporations nor do the rights of 
a corporation against its directors for fraud on the 
corporation, not damaging any specific corporate 
property, pass to another corporation to which all 
the property of the former is transferred, where 
there is no merger, and the transferring corpora¬ 
tion continues to exist.27 

§ 1629. Enforcement of Subscriptions 

Unless the statute or contract provides otherwise, ^tho 


liability of a stockholder In a constituent corporation on 
his subscription may be enforced by the new corporation* 
provided there has been a substantial compliance with 
the conditions of the subscription and with the consolida¬ 
tion statute. A dissenting stockholder may. under some 
oireumstances, withdraw from the corporation and cease 
to be liable on his subscription. The right of a con¬ 
stituent corporation to public aid may be enforced by 
the new corporation. 

Unless the governing statute or the contract pro¬ 
vides otherwise,28 the liability of a stockholder of a 
constituent corporation under his stock subscription 
may be enforced by the consolidated corporation ,22 
provided the proceedings for consolidation have 
progressed so far that the consolidated corporation 
has come into being as a distinct entity,20 and pro¬ 
vided there has been a substantial compliance with 
all valid conditions upon which the subscription to 
shares in the original corporation was madc .21 The 
new company must, of course, show its title to 
maintain an action on the share subscription made 
to the old company, that is to say, it must show in 
what manner it has succeeded to the right of the 
original company to enforce the contract against 
the subscribers .22 The transfer is sometimes ef¬ 
fected by a formal assignment by the constituent 
companies of all their properties and rights of ac¬ 
tion to the new company.23 Where the consolidat¬ 
ed company claims to have acquired the right fo en¬ 
force the subscription contract otherwise than by 
assignment, it must show a compliance with statu¬ 
tory requirements of transfer by succession,®* at 


stockholders, to pursue directors of 
New Jersey corporation participating 
in merger, stockholders of consoli¬ 
dated corporation could exercise de¬ 
rivative right and bring action in 
behalf of corporation, but stockhold¬ 
ers of New Jersey corporation would 
have no derivative status in respect 
to the Delaware corporation.—Arn- 
steln V. Bethlehem Steel Corporation, 
supra. 

22, U.S.—Mercantile Home Bank & 
Trust Co. V. U. S., C.C.A.M 0 ., 96 F. 
2d 66^. certiorari denied U. S. Fi¬ 
delity & Guaranty Co. v. Mercan¬ 
tile Home Bank & Trust Co., 69 S. 
Ct. 71—Pinellas Ice & Cold Stor¬ 
age Co. V. Commissioner of Inter¬ 
nal Revenue, C.C.A.Fla., 57 F.2d 
188, certiorari granted 63 S.Ct. 20, 
287 U.S. 588, 77 L.Ed. 610, affirmed 
63 S.Ct. 267, 287 U.S. 462, 77 L.Ed. 
428—Hartford-Empire Co. v. De- 
muth Glass Works, D.C.N.Y., 19 F. 
Supp. 626—Arnsteln v. Bethlehem 
Steel Corporation, D.C.N.y., 18 F. 
Supp. 916. 

Ala.—-Cltlsens’ Nat. Life Ins. Co. v. 
Duff. 91 So. 476, 476. 206 Ala. 693, 
citing Oorpas Juris. 

Oa.—Mobley v. Hagedorn Const. Co., 
147 S.B. 890. 168 Ga. 386. 


Ill.—Central Illinois Co. v. Swan¬ 
son, 8 N.E.2d 371. 290 Ill.App. 165. 
Mo.—State ex rel. Consolidated 
School Dist. No. 8 of Pemiscot 
County V. Smith. 121 S.W.2d 160. 
14a C.J. p 1071 note 15. 

Tltls to stock owned by constitu¬ 
ent corporation passes to consolidat¬ 
ed corporation by operation of law, 
regardless of issuance of new cer¬ 
tificates.—Rockefeller Foundation v. 
State, 258 N.Y.S. 812, 144 Misc. 460. 

Oood will passes.—Greater Adol- 
phia Building & Loan Ass’n v. Tril¬ 
ling, 183 A. 651, 121 Pa.Super. 469, 
affirmed 186 A. 716, 323 Pa. 361. 

23. Ohio.—Greene v. Woodland Ave., 
etc., R. Co., 66 N.E. 642, 62 Ohio 
St. 67. 

24L U.S.—Tomlinson v. Branch, S. 

C., 15 Wall. 460, 21 L.Ed. 189. 

Pa.—Punxsutawney v. T. W. Phil¬ 
lips Gas, etc., Co., 86 A. 1003, 238 
Pa. 23. 

25. N.Y.—Metropolitan Tel., etc., Co. 
v. Metropolitan Tel., etc., Co., 141 
N.Y.S. 698, 166 App.Div. 677. 

26. U.S.—Coudon v. Tait, D.C.Md, 
56 F.2d 208, affirmed, C.C.A., 61 F. 
2d 904, certiorari denied 53 S.Ct. 
594, 289 U.S. 733, 77 L.Eki. 1482. 
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Capital of corporation which, by 
merger, became owner of majority 
of stock of subsidiaries, was not sub¬ 
sidiaries* physical assets, but their 
shares of capital stock.—Coudon v 
Tait, supra. 

27. Mass—Baker v. Allen, 197 N.E. 
621, 292 Mass. 169. 

28. Conn —Bishop v. Brainerd, 28 
Conn. 289. 

22. US—Nugent v. Putnam Coun¬ 
ty. Ill., 19 Wall. 241, 22 L.Ed. 83. 
14a C.J. p 1071 note 20. 

3a Ohio.—Man.sficld, Coldwatcr & 
Lake Michigan R. Co. v. Brown, 26 
Ohio St. 223. 

14a C.J. p 1071 note 21. 

31. Ohio.—Mansfield, Coldwater & 
I.,ake Michigan K. Co. v. Pettis, 26 
Ohio St. 269. 

14a C.J. p 1071 note 22. 

32. Mich.—Mansfield, Coldwater & 
Lake Michigan R. Co. v. Drinker. 
30 Mich. 124. 

33. Copn.—Bishop v. Brainerd, 28 
Conn. 289. 

36. Mich.—Mansfield, Coldwater & 
Lake Michigan R. Co. v. Drinker, 
30 Mich. 124. 

14a C.J. P 1071 note 25. 
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least in the absence of such participation by the 
stockholder, in the action of the new corporation, 
as would estop him from disputing the consolida- 
tion.3^ When sued on his subscription contract, a 
stockholder in the old corporation is not precluded 
from questioning the validity of the steps leading to 
the formation of the new corporation, although they 
have been sufficiently formal to create a corporation 
de facto.3* 

Dissenting stockholders, A dissenting stockhold¬ 
er is entitled to withdraw from the corporation, and 
cease to be liabre upon his subscription to its 
shares,37 unless the corporation's power to consol¬ 
idate existed at the time of the subscription in such 
a form as to constitute an implied term in the sub¬ 
scription contract, or unless the consolidation has 
merely the effect of carrying out the design of the 
original incorporation of the company in which he 
is a stockholder,38 since one corporation may well 
be created with the purpose of being consolidated 
with, or absorbed by, another corporation.^^ 


Public aid. The right and privilege of a constit¬ 
uent corporation to be assisted by a subscription 
from a county, township, or municipality passes to, 
and may be enforced by, the consolidated corpora¬ 
tion.^® 

§ 1630. Liabilities 

a. In general 

b. Bonds and mortgages 

c. Payment and settlement 

d. Enforcement 

e. Transactions falling short of statu¬ 

tory consolidation or merger 

a. In General 

Generally a corporation formed by consolidation or 
merger Is answerable for the debts and liabilities of 
the constituent corporations. 

A corporation formed by an actual, legal consol¬ 
idation or merger is answerable for the debts, ob¬ 
ligations, and liabilities of the constituent corpora¬ 
tions,^^ and liability for such obligations ex- 


3Sb Mlrfi.—Mansfield, etc., R. Co. v. 
Drinker, IIO Mich. 124 

36. Mich—Tuttle v. Michigan Air 
Dlno R. Co, 36 Mich. 247—Mans¬ 
field. etc., R, Co. V. Drinker, 30 
Mich. 124. 

37. Ind —Shelbyville & RushviUe 
Turnpike Co. v. Barnes, 42 Ind 
49K. 

14a C.J, p 1071 note 28. 

38. Ind —Hanna v. Cincinnati, etc., 
R. Co., 20 Ind. 30. 

39. U.S—Nugent v. Putnam County, 
Ill., 19 Wall 241, 22 L. Ed 83— 
Washburn v. Cnss County, C C.Mo., 
29 F.Ca8.No.l7,213. 3 Dill. 251. 

40. U.S.—Enip4re Tp. v. Darlington, 
Ill., 101 U.S. 87, 25 L.Ed. 878. 

I4a C.J. p 1072 note 32. 

41. U.S.—Helvering v. Metropolitan 
Edison Co., 59 S Ct. 634, affirming 
Metropolitan Edison Co. v. Com¬ 
missioner of Internal Revenue, C. 
C.A., 98 F.2d 807, certiorari grant¬ 
ed Ilelvering v. Metropolitan Edi¬ 
son Co.. 59 set. 358. 305 U.S. 592, 
83 D.Ed. 374—Helvering v. Penn¬ 
sylvania Water & Power Co., 59 S 
Ct. 634, affirming Pennaylvania 
Water & Power Co. v. Commission¬ 
er of Internal Revenue, 98 F.2d 
812, certiorari granted Helvering 
v. Pennsylvania Water & Power 
Co.. 59 S.Ct. 358, 305 U.S. 692. 83 
L.Ed. 374—American Gas & Elec¬ 
tric Co. V. Commissioner of Inter¬ 
nal Revenue. CCA., 86 F.2d 527— 
Commissioner of Internal Revenue 
V. Oswego Falls Corporation, C.C. 
A., 71 F.2d 673. 

Aria.—Valley Bank v. Malcolm, 204 
P. 207, 23 Arlz. 396. 


Fla.—Polk County Lumber Co. v. 
Dwigglns. 129 So. 859, 100 Fla. 
559. 

Ga.—Mobley v. Hagedorn Const. Co., 
147 S.E. 890, 168 Ga. 385. 

Ill.—Southern Illinois Gas Co. v. 
Commerce Commission, 142 N.E. 
600, 311 Ill. 299—Sikes v Moline 
Consumers* Co., 127 N.E. 342, 293 
Ill. 112. 

Ky.—Payne-Baber Coal Co. of Ken¬ 
tucky V. Butler, 123 S W.2d 273, 
276 Ky. 211—Harlan Public Serv¬ 
ice Co, V. Eastern Const. Co, 71 S 
W.2d 24. 254 Ky. 1.35—Norfolk & 
W. Ry. Co. V. Murphy, 281 S.W. 
471, 213 Ky. 464—American Rail¬ 
way Express Co. v. Commonwealth, 
228 S.W. 433, 190 Ky. 636, certi¬ 
orari granted upon suggestion of 
diminution of record 42 S.Ct. 47, 
and writ of error dismissed Amer¬ 
ican Ry. Express Co v. Common¬ 
wealth of Kentucky, 44 S.Ct. 4 , 263 
U.S. 674, 68 L Ed. 500. 

Mich.—Commissioner of Insurance v. 
Lloyds Ins. Co. of America, 283 N. 
W. 703, 287 Mich. 599. 

Mo.—State ex rcl. Consolidated 
School Dist. No. 8 of Pemiscot 
County V. Smith, 121 S.W.2d 160. 

N.Y.—O’Donnell v. MiHing & Light¬ 
ing Co., 298 N Y.S. 9, 163 Misc. 860. 

Ohio.—OoodiSBon v. North American 
Securities Co., 178 N.E. 29, 40 Ohio 
App. 86—Bruce-MacBeth Engine 
Co. V. J. P Eustis Mfg. Co.. 8 Ohio 
App. 341—Old Ben Coal <’orp.. v. 
Universal Coal Sales Co., 28 Ohio 
N.P.,N.S., 563—Jowett v. Fenton 
Dry Cleaning & Dyeing Co., 21 Ohio 
N.P.,N.S., 637. 

Okl.—American Ry. Express Co. v. 
Snead, 221 P. 1032, 96 Okl. 278— 
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Collinsville Nat. Hank v. Esau. 176 
P. 614, 74 Okl. 45. 

Pa.—Berks County Trust Co. v. Kot- 
sen, 192 A. 638, 326 Pa 641—Com¬ 
monwealth, to Use of Grnmnu'S, v. 
Merchants Nut. Bank of Allen¬ 
town. 185 A. 823, 32‘! Pa. 145. 

S.C.—Terry Packing Co. v. Southern 
Express Co., 141 S E. 144, 143 S.C. 
1, certiorari denied American Ry. 
Express Co. v. Terry Packing Co., 
48 S.Ct. 118, 275 US. 559, 72 L.Ed 
425. 

Tev.—American Surety Co. of New 
York V. M-B, Ise Kream Co, Civ. 
App., 38 S.W.2d 118, affirmed, Coni 
App., 65 S.W.2d 287—First Nat 
Bank of Tulsa, Okl. v. Hoover, Civ. 
App , 269 S.W. 262, 265, citing Cor¬ 
pus Juris —Grice v. American Ry. 
Express Co., Civ.App.. 248 S.W. 82. 
Va.—American Ry. Express Co. v. 
Downing, 111 S.E. 265, 132 Va. 
139. 

W.Va.—Shaw v. Monongahela Uy 
Co., 167 S.E. 170, 172, 110 W.Va. 
155, quoting Corpus Juris. • 

14a C.J. p ]i072 note 33. 

Term “suoosssors,*’ with reference 
to corporations, generally means an¬ 
other corporation which, through 
amalgamation, consolidation, or oth¬ 
er legal succession, assumes burdens 
of first corporation.—Schmoele v. At¬ 
lantic City R. Co., 160 A. 624, 110 
N.J.Eq. 597, affirming 155 A. 1A3, 108 
N.J.Eq. 353. 

Mok of authority to oonsolidato 

Where consolidation or merger is 
put into operation, new company can¬ 
not avoid liability to creditors of 
old corporation by setting up lack of 
legislative authority.—Guerlnger v. 
St. Louis, B. & M. Ry. Co., Tex.Com. 
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ists whether they arise ex contractu^* or ex de- charter of such corporation,^*^ or the agreement 
licto.^® This is true not only where liability is im- of consolidation or merger,^® but also where the 
posed on the new corporation by statute,or by the constituent corporations go out of existence without 


App.. 23 S.W.2d 704p reversing, Civ. 
App., 11 S.W.2d 809. 
astoppel to ^QOstioB olaim 

That lipht and power company 
which merged with milling and lig’ht- 
Ina company permitted former offi¬ 
cer of milliniir o-nd liehtin; company 
to remain on property and in charge 
of activities did not estop light and 
power company from questioning 
Judgment ngiinst milling and light¬ 
ing company on the latter’s note 
which was assumed by light and 
power company after merger of the 
two companies, where light and pow¬ 
er company was not required to lile 
certificate of merger in county clerk’s 
office as provided by statute or give 
notice that it was the person In in¬ 
terest and liable for milling and 
lighting company's obligations.— 
O'Donnell v. Milling & lighting Co., 
20S N.Y.S 0. 163 Mlsc. 860. 

Pailnre to lllo statemont of merger 

The failure of light and power 
company which merged with milling 
and lighting coniiMany to file state¬ 
ment of merger in county clerk's of¬ 
fice as provided by statute did not 
estop light and power company from 
questioning judgment on nolo exe¬ 
cuted by milling and lighting com¬ 
pany prior to merger, since state¬ 
ment was not necessary as no new 
corporation was formed, certificate 
of milling and lighting company wn.«i 
not amended, and milling and light¬ 
ing company went out of existenc«' 
under statute- O’Donnell v. Milling 
& lighting Co., supra. 

42. Antz —Valley linnk v Malcolm. 

204 D. 207, 2.3 Ariz. 395. 

Ky.—Pnyiic-Baber Coal Co of Ken¬ 
tucky v. Knller, 123 S.W 2d 273, 
276 Ky. 211—American Railway 
Express Co. v Commonwealth, 228 
S.W. 4-3.3, 190 Ky. 636, certiorari 
granted upon suggestion of dimi¬ 
nution of record 42 S.Ct. 47, and 
error di.smissed American Ry Ex¬ 
press Co. v. Commonwealth of 
Kentucky. 44 S.Ct. 4, 263 U.S. 674. 
68 L.Ed. 500. 

Tex —First Nat. Hank of Tulsa, Okl. 
v. Hoover. Civ.App., 269 S W. 262— 
Grice v, American Uy Express Co., 
Civ.App.. 248 S.W. 82. 

Va.—City Coal & Ice Co. v. Union 
Trust Co. of Maryland. 126 S.E. 
697. 140 Va. 600. 

W. Va —Shaw v. Monongahela Ry. 
Co., 157 S.E 170, 172, 110 W.Va. 
155, quoting Corpus JbzIb. 

14r C.J. p 1'072 note 34. 

Question of final UablUtgr not be¬ 
tween creditor and corporation 
Where a loss of consignments oc¬ 
curred and was due to negligence of 
one of the old express companies 

10 C.J.S.-88 


which subsequently consolidated as 
a new corporate entity, which old 
company retained its corporate enti¬ 
ty and its individual corporate prop¬ 
erty, in the absence of such expres.*^ 
agreement as to the nonliahllity of 
the succeeding corporation as would 
constitute notice, the question of 
final liability Is between the corpo¬ 
rations in Interest and not between 
the creditor and e4ther.—American 
Ry. Express Co. v. Snead, 221 P. 
1032, 96 Okl. 278. 

43. Arlz—Valley Dank v. Malcolm, 
204 P 207. 23 Ariz. 395. 

Ky —-Payne-Baber Coal Co of Ken¬ 
tucky V. Butler, 12,3 S W 2d 273, 
276 Ky. 211—American Railway 
Expre.«s Co. v. Commonwealth. 228 
SW. 433, 190 Ky 636. certiorari 
granted upon suggestion of dimi¬ 
nution of record 42 S.Ct. 47, and 
error di.smlssed American Fty. Ex¬ 
press (!o V Commonwealth of 
Kentucky. 44 S Ct 4. 263 TT.S. 674. 
68 EEd 500. 

Ohio - .lewett t Fenton Dry Clean¬ 
ing Dyeing Co, 21 Ohio N P.,N 
S. 537. 

Tex —Grice v American Ry. Express 
Co, Civ.App., 248 SW 82 
W.Va—Shaw v Monongahela Ry 
Co, 167 SE. 170, 172, 110 W.Va 
15.'). (ruotlng Corpus Juris. 

14a C.J. p 1072 note 35. 

Trespass 

Where some of the constituent cor¬ 
porations had trespa.ssed on plain¬ 
tiff’s land, damages may be recov¬ 
ered from the consolidated corpora¬ 
tion —Sikes V. Moline Consumers’ 
Co. 127 N.E 342, 293 111. 112. 

44^ Ill.—Wanle.ss v. l»eabotly Coni 
Co. 13 N.E 2d 996, 294 Ill.App 401. 
Ky.—Mercer-Lincoln Pine Knob Oil 
Co. V. Payne. 268 S.W. 584, 206 Ky. 
848. 

14a CJ. p 1072 note 36. 

Extent of llability 

(1) Under N.Y.Stock Corporation 
Law a taxicab corporation’s execu¬ 
tory contract for leasing of taxime¬ 
ters. including obligations thereof, 
vested in corporation into which it 
was merged.—Duensse v. American 
Yellow Taxi Operators, 231 N*.Y S. 
51, 224 App.Div. 516. 

(2) Possessor corporation was 
bound to pay rent for taximeters 
during term of merged corporation’s 
executory contract, so long as it op¬ 
erated number of cabs on which me¬ 
ters were installed.—Ducasse v 
American Yellow Taxi Operators, su¬ 
pra. 

(3) On merger, possessor corpora¬ 
tion becomes vested with merged 
corporation’s contracts, and succeeds 
to all rights under executory and bi- 
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lateral contracts and obligations 
flowing from exercise thereof.—Du¬ 
casse V. American Yellow Taxi Op¬ 
erators, supra. 

(4) But possessor corporation was 
not bound by merged corporation's 
executory contract, so far as exten¬ 
sion thereof depended on latter's 
will.—Ducasse v. American Yellow 
Taxi .Operators, supra. 

45. U.S—Smith v. Chesapeake, etc., 
Canal Co., D.C.. 14 Pet. 46, 10 L. 
Ed. 347. 

14a C.J. p 1073 note 37. 

46. N Y.—Hydraulic Power Co. of 
Niagara Falls v. Pettebone-Catar- 
act Paper Co., 191 N.Y.S. 12, 198 
AppDlv. 644, affirming 183 N.Y.S. 
373. 112 Misc. 628. 

14a CJ p 1073 note 38. 

Express assumption 

A resolution of the executive com¬ 
mittee of the board of directors of 
a corporation, ratified by subsequent 
resolution of the board itself to the 
effect that the obligations of merged 
companies were assumed by the cor¬ 
poration, therAy assumed all the 
obligations of a merged corporation 
under a contract, under Stock Corp. 
L. $ 15.—Hydraulic Power Co. of Ni¬ 
agara Falls V. Petllbone Cataract 
Paper Co., 183 N.Y.S. 378, 112 Misc 
628, dismissal of appeal condition¬ 
ally granted 188 N Y.S. 927, 197 App 
Div. 928, and affirmed 191 N.Y.S. 12 
198 App Div. 644 
Implied assumption 

The bringing of an action by a cor¬ 
poration to enjoin adjoining land¬ 
owner from Interfering with the con¬ 
struction of a tunnel under a con¬ 
tract between a merged corporation 
and the adjoining landowner, consti¬ 
tuted a full and complete a.ssump- 
tion of any and all of the obligations 
imposed by the contract on the merg¬ 
ed corporation; the rights and privi¬ 
leges and obligations being insepara- 
bl«' —Hydraulic Power Co. of Nia¬ 
gara Falls V. Pettibone Cataract Pa 
per Co., supra. 

What constitutes agreement 

Where one of several express com¬ 
panies, organizing a new company, 
conveyed to the new company of all 
Its property, In consideration of stock 
and services of new company in liq¬ 
uidating Us current assets and lia¬ 
bilities, this constituted an express 
agreement by the new company to 
assume'debts of the old corporation, 
as “liquidation’' means the winding 
up of corporation's affairs by reduc¬ 
ing Its assots. paying its debts and 
apportioning the profit or loss, while, 
to ’‘liquidate.’* means to’pay and set¬ 
tle, or to extinguish an indebted¬ 
ness.—Qibaoa v. American Ry. Ex- 
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any arrangement as to payment of their debts and 
liabilities, and the performance of their obligations 
being made nor is it essential to the liability of 
the consolidated or merging corporations that the 
old corporation should cease to exist de jure; it is 
sufficient that it ceases the actual transaction of 
business as a going concern, although it may con¬ 
tinue to exist for the purpose of winding up its af¬ 
fairs.^® The word ''novation” is sometimes used by 
the courts in deciding actions by the creditors of the 
constituent corporations against consolidated corpo¬ 
rations, or in actions against new corporations by 
creditors of old ones which have been absorbed or 
extinguished,^® not in its technical sense or as im¬ 
plying an extinguishment of the original debt but 
as meaning nothing more than that the new corpo¬ 
ration is liable.®® Outside of debts, obligations, and 
liabilities subsequently incurred by it, for which of 
course the consolidated corporation is liable,®^ the 
liability of the consolidated corporation is for such 


debts, obligations and liabilities of the constituent 
corporations as existed at the date of the consoli¬ 
dation or merger, without enlargement, diminution, 
or modification.®® It extends to and includes all 
obligations imposed by charter or statute upon one 
of the constituent corporations.®® In some statu¬ 
tory mergers the legislature has preserved the rights 
of creditors against the absorbed corporation but 
has failed to provide that the possessor corpora¬ 
tion shall be liable.®^ A constituent corporation in 
a consolidation agreement, which has paid money 
for stock in the other corporation, is liable for the 
indebtedness of the selling corporation created in 
raising funds used for the benefit of the purchas¬ 
er.®® 

Particular classes of corporations. Some statutes 
relating to the consolidation of a certain class of 
corporations, such as colleges and universities, pro¬ 
vide for the refunding to a certain class of stock¬ 
holders of the amounts subscribed and paid by them 


press Co.. 193 N.W. 274. 196 Iowa 
1126. 

OonslderatioiL for affreomeiLt 

Consolidated company’s assump¬ 
tion of liabilities of original compa¬ 
ny is supported by consideration, 
where consolidated company received 
assets, good will, and business of 
original company.—State v. Ameri¬ 
can Bonding & Casualty Co., 238 N. 
W. 726, 213 Iowa 200. 

47. Mo.—Lincoln Safe Deposit Co 
v. Continental Life Ins. Co., 249 S. 
W. 677. 213 Mo.App. 661. 

N.C.—McAlister v, American Ry. Ex¬ 
press Co.. 103 S.E. 129, 170 N.C. 
656. 16 A.L.R. 1090. 

Va.—American Ry. Express Co. v, 
Newcomb, 141 S.E. 259. 149 Va. 
219. error dismissed 49 S.Ct. 94. 
278 U.S. 674, 73 L.Ed. 614, and cer¬ 
tiorari denied 49 S.Ct. 177, 278 U.S. 
652. 73 L.Ed. 662—American Ry. 
Express Co. v. O. T. Elliott, Inc., 
141 S.E. 259. 149 Va. 218, error dis¬ 
missed 49 S.Ct. 94. 278 U.S. 674. 73 
L.Ed. 514, and certiorari denied 49 
S.Ct. 177, 278 U.S. 652. 73 L.Ed. 562 
—American Ry. Express Co. v. 
Fleishman, Morris & Co., 141 S.E. 
253, 149 Va. 200, error dismissed 
American Ry. Express Co. v. 
Fleischmann, Morris &. Co., 49 S. 
Ct. 94, 278 U.S. 674, 73 L.Ed. 514, 
and certiorari denied 49 S.Ct. 177, 
278 U.S. 652, 73 L Ed. 662—Ameri¬ 
can Ky. & Express Co. v. Royster, 
126 S.E. 678, 141 Va. 602—Ameri¬ 
can Ry. Express Co. v. Downing. 
Ill S.£. 265, 132 Va. 139. 

14a C.J. P 1073 note 39. 

4Bi Va.—American Ry. Express Co. 
V. Newcomb. 141 S E. 259, 149 Va. 
219, error dismissed 49 S.Ct 94, 
278 U.S. 574, 73 L.Ed. 614, and cer¬ 
tiorari denied 49 S.Ct 177, 278 U. 


S. 662, 73 L.Ed. 662—American Ry. 
Express Co. v. G. T. Elliott. Inc., 
141 S.E. 259. 149 Va. 218. error dis¬ 
missed 49 S.Ct 94. 278 U.S. 574, 73 
L.Ed. 614. and certiorari denied 49 
set. 177, 278 U.S. 662. 73 L.Ed. 662 
—American Ry. Express Co. v. 
Fleishman, Morris & Co.. 141 S.E. 
253, 149 Va. 200, error dismissed 
American Ry. Express Co. v. 
Fleischmann. Morris d: Co., 49 8. 
Ct 94. 278 U.S. 574, 73 L.Ed. 614, 
and certiorari denied 49 S.Ct. 177, 
278 U.S. 652. 73 ,L.Ed. 562—Amer¬ 
ican Ry. Express Co. v. Royster. 
126 S.E. 678, 141 Va. 602—Ameri¬ 
can Ry. Express Co. v. Downing. 
Ill S.E. 266. 132 Va. 139. 

40.^ Ga.—Atlantic, etc., R. Co. v. 
Johnson. 66 S.E. 482, 127 Ga. 892, 
11 L.R.A.,N.S., 1119. 

N.C.—Frledenwald Co. v. Asheville 
Tobacco Works, etc., Co., 23 S.E. 
490, 117 N.C. 544. 

Mi W.Va.—Lowther v, Lowther 
Kaufmann Oil, etc., Co., 88 S.E. 49, 
75 W.Va. 171. 

51. U.S.—Gliddeh, etc.. Varnish Co. 
v. Interstate Nat. Bank, Mo., 69 
F. 912, 16 C.C.A. 534. 

La.—Day v. New Orleans Pac. R. Co., 
87 La.Ann. 131. 

52. U.S.—Tysen v. Wabash R. Co., 
C.C.Ind., 15 F. 763, 11 Biss. 510. 
reversed on other grounds 6 S.Ct. 
1081, 114 U.S. 687, 29 L.Ed. 286. 

14a C.J. p 1073 note 43. 

53. Pa.—Commonwealth v. Merchant 
Shipbuilding Corp., 8 Pa.Dist. & 
Co. 670. 

14a C.J. p 1078 note 44. 

54. Opsmtioft and sffsot of statutss 

(1) Under Stock Corp.L. | 85, in 
case either of merger or oonsolida- 
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tlon,* the new corporation assumes 
all the liabilities and obligations of 
the merge^d or constituent corpora¬ 
tion.—Guaranty Trust Co. of Now 
Yoik V. New York & Q. C. Ry. Co., 
170 N.B. 887, 263 N.Y. 190. modify¬ 
ing 235 N.Y.S. 127, 226 App.Div. 299, 
and reargument denied 172 N.E. 264, 
254 N.Y. 126. Appeal d smlssed 51 
S.Ct. 86, 282 U.S. 8J3. 75 L.Ed. 722. 

(2) But under the law as it ex¬ 
isted in 1896 the consequences flow¬ 
ing from merger were sharply dif¬ 
ferentiated from those flowing from 
consolidation. A merged corporation 
was not dissolved but continued to 
exist in so far as necessary to pro¬ 
tect its creditors, and the merging 
corporation did not assume tbe lia¬ 
bilities of the merged corporation. 

U. S.—Employers’ Liability Assur. 

Corporation v. Astoria Mahogany 
Co., C.C.A.N.Y.. 299 P. 579. 

N.Y.—Irvine v. New York Edison Co., 
101 N.E. 358, 207 N.Y. 425, Ann. 
Cas.l914C 441. affirming 128 N.Y.S. 
297, 143 App.Div. 344. 

(3) Covenant of merged corpora¬ 
tion extending mortgage to property 
thereafter acquired by itself and suc¬ 
cessors was not enforceable against 
merging corporation, in absence of 
estoppel, accession, or kindred eq¬ 
uity.—Guaranty Trust Co. of New 
York v. New York &. Q. C. Ry. Co., 
supra. 

(4) Lien of mortgage given by 
merged company on after-acquired 
property covered property thereafter 
taken in name of merged company. 
—Guaranty Trust Co. of New York 

V. New York & Q. C. Ry. Co., supra. 

55. Ind.—^Norton v. Union Traction 
Co. of Indiana. 110 N.B. 118, 188 
Ind. 686, Ann.Cas.l818A 166. 
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on their stock subscriptions. Only such stockhold¬ 
ers as come within the terms of the statute may 
avail themselves of such a provision.^^ 

b. Bonds and Mortgages 

Whather mortoafles are included In the debte and 
liabilities of the constituent corporations, which attach 
to the consolidated corporation, and the rights and lia¬ 
bilities of mortgagees and the holders of bonds secured 
by mortgage, depend on statute. A consolidated cor¬ 
poration may give a mortgage on property acquired from 
a constituent corporation to secure debts owing by such 
corporation. 

Some statutes relating to consolidation do not 
provide for a merger of mortgage liens against the 
constituent corporations,57 but, instead, except 
mortgages from the debts and liabilities of the con¬ 
stituent companies which attach to the consolidated 
company®* and provide for the continuance and 
preservation unimpaired of the liens on the property 
of the constituent corporations and for the continu¬ 
ance of the existence of the constituent corporations 
for this purf)ose.®® Under such statutes holders of 
bonds secured by mortgage do not lose their rights 
under the mortgage by consenting to a merger based 
on the statute;®® but they may disregard the se¬ 
curity and bring a direct action on the bonds and 
coupons against the new company.®^ The merged 
or consolidated corporation or its receiver is with¬ 
out authority to sell the property of the consolidated 
corporation divested of the mortgage liens on its 
constituent parts without the agreement of all par¬ 
ties in interest.®* While a mortgage lien on the 
property of a constituent corporation is not destroy¬ 
ed by an intermingling of property after merger or 
consolidation,®® a clause in the mortgage relating to 
after-acquired property does not necessarily cover 
all of the property of the new company.®^ A mort¬ 
gage by a public service corporation containing an 
after-acquired property clause docs not, on consoli¬ 


dation with another corporation, extend to property 
contributed by the latter, nor to other property of 
a new debtor, which has merely assumed the debt 
of the mortgage containing the after-acquired prop¬ 
erty clause.®® Where a stockholder of a corpora¬ 
tion, who is also a creditor, assents to a consolida¬ 
tion with another corporation to which its property 
is transferred, and which assumes its obligations, 
he becomes a general creditor of the new corpora¬ 
tion, and is not entitled to impress a trust on the 
property transferred for the payment of his claim 
to the exclusion of a mortgage given by the new 
corporation.®® A consolidated corporation is not 
liable for a deficiency arising on foreclosure pro¬ 
ceedings where although it, and previously the orig¬ 
inal company, acquired the properly subject to the 
mortgage, neither company assumed or agreed to 
pay the debt represented and secured by the mort- 
gage.®7 Where^ however, the mortgage was made 
by the old company, a deficiency decree may be ren¬ 
dered against both the old and new companies.®* 
A consolidated company may give a mortgage on 
property acquired from a constituent company to 
secure debts owing by that company.®® The mort¬ 
gage is enforceable as to such property even though 
the consolidation may be illegal.^® The question 
whether a consolidated company may issue bonds or 
other obligations in its own name or in the name pf 
a constituent company, so as to relate back to and 
carry the security of a mortgage made by the con¬ 
stituent company, depends upon the terms of the 
mortgage the mere fact that by statute a con¬ 
solidated company succeeds to the property, pow¬ 
ers, debts, and liabilities of the constituent company 
does not confer such authority,72 although the con¬ 
trary has been intimated ;73 nor can a new compa¬ 
ny, which assumes the mortgage debt of the old 
company, pledge unissued bonds of the old company 


56. Ky.—McAfee v. Kentucky Univ., 
7 Bush. 135. 

67. Pa.—Columbia. etc.. Electric 

Co. V. North Branch Transit Co., 
102 A. 214. 258 Pa. 447. 

86. N.Y.—Polhemus v. Fitchburg R. 
Co., 3 N.Y.S. 327, 50 Hun 397, af¬ 
firmed 26 N.E. 31. 123 N.Y. 502— 
Janes v. Fitchburg R. Co., 3 N.Y. 
S. 166, 50 Hun 310. 

59. Pa.—Columbia. etc.. Electric 

Co. V. North Branch Transit Co., 
102 A. 214, 258 Pa. 447. 

60. Pa.—Columbia, etc.. Electric Co. 
V. North Branch Transit Co., su¬ 
pra. 

61 . N.Y.—^Polhemus v. Fitchburg R. 
Co.. 3 N.Y.S. 327, 60 Hun 897, af¬ 
firmed 26 N.B. 81, 128 N.Y. 602—. 


Janes v. Fitchburg R. Co., 8 N.Y. 
S. 165, 50 Hun 310. 

62. Pa.—Columbia, etc., Electric Co. 
V. North B *anch Transit Co., 102 
A. 214, 268 Pa. 447. 

03. Pa.—Columbia, etc.. Electric Co. 
V. North Branch Transit Co., su¬ 
pra. 

Repairs and improvements made 
on the property by the consolidated 
corporation are subject to the mort¬ 
gage.—Hamlin v. Jerrard, 72 Me. 62. 

64, N.M.—Santa Fe Electric Co. v. 
Hitchcock, 60 P. 332, 9 N.M. 156. 

6Bw U.S.—Susquehanna Trust & Safe 
Deposit Co. V. United Telephone 
& Telegraph Co., C.C.A.Pa., € F.2d 
179. . 

66. U.8.—Bowden v. Central Bank 
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& Trust Corporation, C.C.A.6a., 2 
F.2d 596. 

67. U.S.—In re Amsdell-Klrchner 
Brewing Co., D.CN.Y., 240 P. 492. 
66. N.M.—Santa Fe Electric Co. v. 

Hitchcock, 50 P. 832, 9 N.M. 156. 
69. Ind.—^VSr^right v. Bundy, 11 Ind. 
398. 

10m Ill.—Racine, etc., R. Co. v. 
Farmers* L. & T. Co., 49 Ill. 331, 
95 Am.D. 696. 

71. Md.—Estabrook v. Consolidated 
Gas, etc., Co., 90 A. 523, 122 Md. 
643—Orrick v. Pidollty, etc., Co., 
77 A. 699, 113 Md. 239. 

72. Md.—Orrick v. Maryland Fidel¬ 
ity & Deposit Co., supra. 

73. Ind.—Eaton, etc., R. Co. v. Hunt, 
20 Ind. 457. 
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so as to carry the secitrity of the mortgage.^^ A 
company which has contracted to deliver its own 
bonds to a third person cannot compel him to ac¬ 
cept the bonds of a consolidated company; and 
where, on the consolidation, the separate existence 
of the constituent company is not preserved, it dis¬ 
ables itself from performance and discharges the 
other party.*^5 The status of bonds, deposited with 
a trustee and retained by him uncanceled, under a 
merger agreement providing for the exchange of 
mortgage bonds of the constituent companies for 
similar bonds of the consolidated corporation, de¬ 
pends upon the intention of the parties and the facts 
of the particular case. Holders of bonds who do 
not assent to the agreement are not in a position 
to complain if the parties thereto vary the terms 
upon which the bonds are exchanged.'^® The rule 
that equity will not grant relief where there is an 
adequate remedy at law applies to the right of hold¬ 
ers of bonds oi a constituent corporation secured by 
deed of trust on corporate property to enforce an 
equitable lien on property included in the consoli¬ 
dated corporation’s deed of trust on property con¬ 
veyed to it by the constituent corporation. 

c. Payment and Settlement 

A consolidated corporation may settle a claim against 
one of the original corporations. The directors of the 
consolidated corporation may, without a vote of the 
stockholders, pay as many of the outstanding obliga¬ 
tions as they may see fit, or may purchase such obliga¬ 
tions and hold them as any other creditor. 

The consolidated corporation may compromise 


and settle a claim against one of the original corpo- 
rations.78 The directors of the consolidated corpo¬ 
ration may, without a vote of the stockholders, pay 
and cancel as many of the outstanding obligations 
of one of the precedent corporations as they may 
see fit, or they may purchase such outstanding ob¬ 
ligations of the constituent corporations and hold 
them as any other creditor.^® 

d. Enforcement 

Notwithstanding a consolidation or merger, the credi¬ 
tors of a constituent corporation may maintain an action 
against it where it continues in existence for the benefit 
of creditors, or such creditors may elect to accept the 
consolidated or succeeding corporation, and the debts 
of the constituent corporations may be enforced in the 
same manner and to the same effect as if incurred by the 
new corporation. The new corporation is liable In equity 
for the debts of the original corporations at least to the 
extent of the assets which it receives from them, and 
equity will follow such assets as a trust fund into the 
hands of the new corporation. Creditors cannot reach 
assets which have been passed to an innocent pur¬ 
chaser from the new or consolidated corporation. 

Unless they are parties, or have given their as¬ 
sent thereto,®® the creditors of a constituent corpo¬ 
ration are not bound by agreements which may be 
made among the combining corporations.®^ Despite 
the consolidation they may still maintain action 
against the constituent corporation when the stat¬ 
utes continue the existence of the constituent cor¬ 
poration for the purpose of preserving the rights 
of creditors, or for the purpose of suit against it 
by creditors or others in whose favor a liability 
against it exists but not otherwise.®® On the 


74. Mich.—Security Savinf^s Bank 
& Tru.st Co. V. St. Louis Chemical 
Co.. 137 N.W. 807. 172 Mich, 74. 

75. N.J.—New Jersey Midland R. 
Co. V. Strait, 35 N.J.Law 322. 

70L N.J.—Burlingrton City L. & T. 
Co. V. Princeton Lighting Co., 67 
A. 1010, 72 N.J.Eq. 891. 

77. Cal.—^Wheat v. Big Pines Lime 
& Transportation Co., 204 P. 43, 
56 Cal.App. G54. 

Vaots not authorizing equitable re¬ 
lief 

Pursuant to agreement a corpora¬ 
tion coV?v-eyed its property subject to 
a deed of trust securing bonds to a 
corporation organized to consolidate 
It with another, and the latter like- 
‘ wise convoyed property subject to a 
mortgage thereon, and the new cor¬ 
poration executed a deed of trust on 
all the property conveyed to it to 
secure bonds to bo used in part to 
take care of its obligations as 
agreed, but the bonds were never 
Issued because of a refusal of bond¬ 
holders to exchange bonds of the old 
•orporation therefor. Thereafter the 
old corporations wore dissolved by* 


operations of law. I’art of the prop¬ 
erty conveyed by the old corporation 
subject to the deed of trust was sold 
to satisfy a Judgment against the 
new corporation, and held by the 
grantee subject to the lien of sueh 
deed. The mortgaged property was 
regularly sold and conveyed on fore¬ 
closure pursuant to law, and the 
sheriff’s grantiee, the mortgagee, 
conveyed the same to a bondhold¬ 
er secured by the deed of trust first 
referred to. It was held that the 
owners of the bonds of the old cor¬ 
poration were not entitled to assert 
an equitable lien on all the property 
included in the new corporation’s 
deed of trust because of its agree¬ 
ment to issue its bonds secured 
thereby and exchange their bonds 
therefor, since the security which 
they accepted in purchasing their 
bonds and their legal rights re¬ 
mained the same, so that there was 
no reason why they should not avail 
themselves of Iheir legal remedy un¬ 
der the deed of trust; and as to the 
mortgaged property their rights, 11| 
any, were barred, either in the fore¬ 
closure proceeding or hi e subse¬ 
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quent suit to quiet title thereto, and, 
as to the purchase thereof by a 
bondholder claimed as a redemp¬ 
tion inuring to the bcnefli of all the 
bondholders, the equity of redemp¬ 
tion was not asserted, and the sale 
to the mortgagee became final, and 
the properly hers absolutely, be¬ 
fore her sale to such bondholder.— 
Wheat V. Big Pines Lime & Trans¬ 
portation Co., supra. 

78. Ind.—Paine v. Lake Erie, etc., R. 
Co., 31 Ind. 283. 

79. Mass.—Shaw v. Norfolk County 
II. Co., 16 Gray 407. 

80. N.Y.—In re Utica Nat. Brew¬ 
ing Co., 48 N.B. 621, 164 N.Y. 
268 

81. U.S.—Carton v. West Virginia 
Bridge & Const. Co.. C.C.W Vo., 188 
P. 1009. 

14a C.J. p 1074 note 69. 

88. Ala.—Pearce v. Brilliant Coal 
Co.. 77 So. 4. 200 Ala. 680. 

14a C.J. p 1074 note 70. 

83. Ill.—Barnes v. American Brake- 
Beam Co.. 87 N.B. 291, 238 111. 
682. 

14a C.J. P 1074 note 71. 
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other hand, the creditors of the old corporations 
may elect to accept the consolidated corporation as 
their debtor,*^ and with reference to contracts par¬ 
tially or entirely unexecuted at the time of consoli¬ 
dation and subsequently executed are held so to 
elect.®® Acceptance of the consolidated corpora¬ 
tion as a debtor may be shown by the act of a cred¬ 
itor of the old corporation in bringing an action 
against the new one for a debt of the old.®® It is 
a rule expressly declared by statute in some .states 
that the debts, duties, and liabilities of the constitu¬ 
ent companies may be enforced against the consoli¬ 
dated company in the same manner and to the same 
extent as if incurred or contracted by it.®*^ En¬ 
forcement may be had in a direct action against the 
consolidated corporation.®® Where either the orig¬ 
inal or the consolidated corporation may be sued, 
both may be sued in the same action.®® Where the 
liability is imposed on the consolidated corporation 
by statute, it is not relieved therefrom by the recov¬ 
ery of judgment against one of the constituent com¬ 
panies after the consolidation.®® The consolidated 


or merging corporation is held liable in equity for 
the liabilities of the original corporations, at least 
to the extent of the assets which it receives from 
them, since equity will not permit a corpwiration to 
give away its assets to the prejudice of creditors,®^ 
but will follow such assets as a trust fund into the 
hands of any new custodian®® who holds the prop¬ 
erty received from the absorbed company with no¬ 
tice of any trust attaching to it in favor of its cred¬ 
itors, and cannot claim the right of a bona fide pur¬ 
chaser without notice,®® Where there is no statute 
specifically giving creditors of the constituent cor¬ 
porations a right of action against the consolidated 
corporation, the creditors may resort to equity to 
subject the assets of the debtor in the hands of the 
consolidated corporation to the satisfaction of their 
claims.®^ Equity will enforce this liability against 
the consolidated corporation even in the absence of 
fraud;®® but a creditor of a constituent corporation 
cannot reach property which formerly belonged to 
the company, but which has passed into the hands 


84. Cal —Smith v. Los etc., i 

R Co.. 33 P. 63. 98 Cal. 210 j 

85 . N Y. — Automatic Strapping 
Mach. Co. V. Twiated Wire, etc., 
Co. 144 N.Y.S. 1037, 159 App.Div. 
6.50, reverBlng 142 N.Y..S. 6 

86 . Cal —Smith v. l..oa Angeles, etc., 
R. Co . 33 P 53, 98 Cal 210. 

87 . Ala.—Alabama, T. & N. Ry. 
V. Tolman, 76 So. 381. 200 Ala. 
449. 

14a C J p 1075 note 75. 

88 . Va —AmfTiciin Ry Rvpn-.sa Co. 
V. Downing, 111 S E. 265, 132 Va. 
139. 

14a <\.f. p 1075 note 76. 

Where the law implies a promise 

on th#* part of n consolidated corpo- 
rntion to pay the liabilities of the 
constituent companies, the situation 
is precisely the same in principle as. 
if such prorm.‘?r w<‘re an cxprc.ss 
promise, and creditors of the con- 
stituc'nt companies may recover on it 
by action at law against the prom¬ 
isor—American Hy. Expre.ss Co. v. 
Downing, supra. 

89 . Ala—Alabama, T & N. Ry. v. 
Tolman, 76 So 381, 200 Ala. 449. 

N.Y.—In re ITtica Nat Rrewing Co., 

48 N.E .521. 154 NY 268 

Pa—Columbia, etc. Eleelrlc* Co v. 
North Branch Transit Co., 102 A. 
214. 258 Pa. 447 

90 . Ill —Chicago, etc., R. Co. v. 
Ferguson. 106 Ill.App. 356. 

91. Ind.—Yantiss v. Osborn. 197 N 
E. 686, 102 Ind.App. 249. 

Va.—^American Ry. Express Co. v. 
Richmond Hardware Co., 141 S.E. 
269, 149 Va. 220. error dismissed 

49 S.Ct. 94. 278 U.S. 674, 73 L..Ed. 


51 i. and certiorari denied 49 RCt 
177. 278 U.S. 652, 73 L.Ed. 562— 
American Ry. Express Co. v. New¬ 
comb. 141 S.B. 259. 149 Va. 219, 
error dismissed 49 S.Ct. 94, 278 
US. 674, 73 ti.Kd. 614, and certio¬ 
rari denied 49 S Ct. 177, 278 U.S. 
652, 73 D-Ed 662—American Ry. 
Express Co. v. G. T. Elliott, Inc, 
141 S.E. 250. 149 Va. 218, error dis¬ 
missed 49 S Ct. 94. 278 U S. 674, 73 
L Ed. 614, and certiorari denied 49 
S.Ct. 177, 278 U.S. 662, 73 L.Ed. 
562—American Ry. Express Co. v. 
Fleishman. Morris & Co., 141 S.E. 
253, 149 Va. 200, error dismissed 
American Ry. Express Co. v. 
Fleischmunn. Morns & Co. 49 S. 
Ct. 94, 278 U.S. 674, 73 D Ed. 614. 
and certiorari denied 49 S.Ct. 177, 
278 U.S. 652, 73 L Ed. 662—Ameri¬ 
can Ry Express Co. v. P. S. Roy¬ 
ster Guano Co., 126 S.E 678. 141 
Va. 602, certiorari granted 45 S. 
Ct. 641. 268 U.S. 687. 69 D Ed. 
1157, and affirmed, 47 S.Ct. 355, 273 
U.S 274, 71 L..Ed. 642. 

14a C.J. p 1075 notes 79. 80. 

PubUo ssrvlos oorporations 

Under agreement betw'ccn director 
gen(’ral of railroads and certain ex- 
pre.s.<* companies. whereby they 
agreed to, and did, create a new 
company and transferred ihcir prop¬ 
erty to it in exchange for stock, and 
under the Act Congr Pebr. 28, 1920 
$ 407 subd. 7. authorizing the inter¬ 
state commerce commission to ap¬ 
prove and authorize such consolida¬ 
tion. the new company was a. con¬ 
solidated corporation, subject to all 
the liabilities of the old companies, 
at least to the extent of the proper- 
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tics respectively transferred b.v 
.them.—Gib.son v. American Ry. Ex¬ 
press Co., 193 N.W. 274. 195 Iowa 
1126. 

Qaantltsr of propszty transforrsd 

It is not essential to the existence 
of liability of a merging corporation 
for obligations of the merged corpo¬ 
ration that the former should have 
received all of the property of the 
merged corporation, being liable to 
the extent of the property received, 
and the quantity of the property 
transferred, as compared with that 
retained, is material only on que.s- 
tion whether remedy of creditors i.*^ 
substantially unimpaired —Amenc.'in 
Ry. Express Co. v. Downing. Ill S 
E. 265. 132 Va. 139. 

98. Miss—Mississippi Cottonseed 
Products V Planters* Mfg. Co., 1.32 
So 96, 159 Miss. 153. 

N.Y .—Syracuse Lighting Co. v 

Maryland Casualty Co, 122 N K 
723, 226 N.Y. 26, affirming 164 
YS. 1116, 178 AppDiv 908. 

Va.—American Ry. Express Co. v 
Royster, 126 S E. 678, 141 Va, 602 
14a C.J. p 1075 note 81. 

93. Miss.—Mississippi Cottonseed 
Produrifl Co. V. Planters' Mfg. Co., 
132 So. 96, 159 Miss. 153. 

14a C J. p 1076 note 82. 

94. l>el —Cole v. National Cash 
Credit Ass’n, 156 A. 183, 18 Del. 
Ch. 47. 

96. N.Y.—Darcy v. Brooklyn, etc.. 
Ferry Co.. Ill N.Y.S. 614, 127 App 
Div. 167, affirmed 80 N E. 461, 196 
N.Y. 99—Wilson v. .®oUan Co., 72 
N.Y.S. 160. 64 App.Div. 337. af- 
I tinned 98 N.E. 1123, 170 N.Y. 618. 
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of an innocent purchaser from the consolidated cor- 
poration.9* 

e. Transactions Falling Short of Statutory Con¬ 
solidation or Merger 

The liability of one corporation for the debts of an¬ 
other corporation does not necessarily follow when one 
acquires the property of the other under circumstances 
not amounting to a statutory consolidation or merger. 
In the absence of a statute imposing, or a contract as¬ 
suming, liability, a bona fide sale of all of the property of 
one corporation to another corporation, for an adequate 
consideration, does not make the purchaser liable for 
the debts of the seller; but such liability exists where 
there is want or inadequacy of consideration, fraud or 
want of good faith, or where there Is in effect a merger, 
although not pursuant to statute. 

The rules already stated as to the liability of a 
consolidated corporation for the debts of the con¬ 
stituent corporations apply where there is an actual 


and complete consolidation effected under statutory 
authority. Liability of one corporation for the 
debts of another does not necessarily exist where 
two corporations attempt to consolidate in the ab¬ 
sence of statutory authority,®^ or where one cor¬ 
poration controls the stock of another,®® or where 
a corporation is created with the same name and 
with the same franchises as those possessed by a 
preceding corporation,®® or where a corporation ac¬ 
quires the property of another under circumstances 
not amounting to a legal consolidation or merger.^ 
In the absence of a statute or contract imposing li¬ 
ability, one corporation which makes a bona hde 
purchase of all the property of another corporation 
for an adequate consideration is not liable for the 
debts of the selling corporation, nor docs it hold 
such property subject to any lien or obligation to¬ 
ward the creditors of the selling corporation,2 if 


96. Ind.—McMahan v. Morrison, 16 
Ind. 172. 79 Am.D. 418. 

97. U.S.—Kavanaj?h v. Omaha Life 
Assoc.. C.C.I11.. 84 P. 295. 

liability of original corporation 
A railroad corporation which has 
made an ineffectual attempt to con¬ 
solidate is liable for an injury to a 
passenger caused by the negligence 
of persons operating the road by vir¬ 
tue of the attempted consolidation.— 
Lathan v. Boston, etc., R. Co.. 38 
Hun (N.Y.) 266, 

98. U.S.—Martin v. Development Co. 
of America, Ariz.. 240 F. 42, 153 
C.C.A. 78. 

Bondholderfl of a holding corpora¬ 
tion, which was organized for the 
purpose of acquiring the stock of 
competing street railroad companies 
and operating their properties as a 
unit, and which issued and sold the 
bonds for that purpose, secured by 
mortgage on the property of such 
companies, had no equity to re¬ 
quire assumption of the bonds by 
another corporation, which subse¬ 
quently lawfully acquired the stock 
of the holding company and con¬ 
tinued to operate the railway lines 
as originally Intended, with those of 
other subsidiary companies, as a 
unitary system, no fraud or unlaw¬ 
ful conduct being charged.—Allen v. 
Philadelphia Co., C.C.A.Pa., 265 F. 
817, affirming, D.C.. 265 F. 807. cer¬ 
tiorari denied 41 S.Ct. 8. 254 U.S. 
633. 65 L.Ed. 448. 

99. Cal.—^Koch v. Speedwell Motor 
Car Co.. 140 P. 598, 600, 24 Cal. 
App. 123. 127. 

111.—Bruflfett V. Great Western R. 

Co., 25 111. 363. 

14a C.J. p. 1076 note 88. 

1 , U.S.—^West Texas Refining & 
Development Co. v. Commissioner 
of Internal Revenue. C.C.A., 68 F. 
2d 77—^American Cyanamid Co. v. 


Wilson & Toomer Fertilizer Co.. 61 
F.2d 665, 671, citing Corpus Juris 
—Leach v. Rosa Heater & Manu¬ 
facturing Co., D.C.N.Y.. 25 F.Supp. 
822—Ozan Lumber Co. v. Davis 
Sewing Mach. Co., D.C.Del., 284 
F. 161, affirmed, C.C.A., 292 F. 
135. 

Ark.—Creasey Grocery Corporation 

V. Southern Mercantile Co., 277 S. 

W. 613, 169 Ark. 1046. 

Cal.--Globe Oil Mills v. Van Camp 

Sea Food Co., 199 P. 864. 52 Cal. 
App. 781. 

Del.—Bryant, Griffith A Brunson, 
Inc., V. General Newspapers. 178 
A. 645. 6 W.W.Harr. 468. 

Ky.—Harlan Public Service Co. v. 
Eastern Const. Co., 71 S.W.2d 24, 
254 Ky. 135. 

Okl.—Coline Oil Corporation v. State, 
88 P.2d 897. 184 Okl. 645—Burk¬ 
holder V. Okmulgee Coal Co., 196 
P. 679, 82 Okl. 80. 

14a C.J. p 1076 note 89. 

Transferor rsmatns liable after 
transfer 

A corporation which applied for 
and obtained from state highway de¬ 
partment in its corporate name a li¬ 
cense for the operation of a truck 
which was involved in a collision 
was not entitled to be relieved of 
responsibility on the ground that It 
had transferred its assets to another 
corporation, or entitled to complain 
because the injured party used the 
corporate name it deliberately adopt¬ 
ed for Its own trade purposes in 
bringing suit against the corpora¬ 
tion.—I.iong v. Carolina Baking Co., 
S.C.. 3 S.E.2d 46. 

votes issusd by ooustitusut oorpo- 
ratioB 

(1) Agreement for sale of all 
stock of corporation which had is¬ 
sued certain gold notes, which agree¬ 
ment recognised existence and va¬ 
lidity of such notes, and made for 
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benefit of gold note holders, was 
binding as to them upon their ac¬ 
ceptance thereof, though they were 
not compelled to accept Its provi¬ 
sions.—Pacific American G-mollne Co. 
of Texas v. Miller, Tex.Civ.App., 76 
S.W.2d 833, error refused. 

(2) Where such agreement had 
become binding on certain note hold¬ 
ers by virtue of their acceptance 
thereof, a purported rescission con¬ 
tract In which such note holders 
were not included did not affect their 
prior rights.—Pacific American Gaso¬ 
line Co. of Texas v. Miller, supra. 

(3) Purchasers of stock of corpo¬ 
ration electing to retain property and 
benefits accruing under contract 
were not entitled to relief against 
holders of notes of such corporation 
for any fraud in sale transaction, es¬ 
pecially where aggrieved party had 
pursued wrongdoer and obtained full 
settlement from such party for his 
damages, and where note holders 
were not parties to alleged fraud.— 
Pacific American Gasoline Co. of 
Texas v. Miller, supra. 

(4) Where one corporation bought 
all stock of another with which it 
had contract to purchase gas. court 
properly canceled its action in re¬ 
ducing price of gas under such con¬ 
tract, which was one of major se¬ 
curities behind plaintiff's notes is¬ 
sued by corporation whose stock was 
bought.—Pacific American Gasoline 
Co. of Texas v. Miller, supra. 

8. U.S.—Cashman v. Hitchcock, C. 

C. A.Mass., 293 F. 968—Ozan Lum¬ 
ber Co. V. Davis Sewing Mach. Co., 

D. C.Del., 284 F. 161, affirmed, C.C. 

A.. 292 F. 136. 

Ariz.—Valley Bank v. Malcolm, 204 

P. 207. 23 Ariz. 896. 

Cal.—Rowell v. Western Motor 

Transport Co.. 270 P. 400, 94 Cal. 

App. 13—Globe Oil Mills v. Van 
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there is nothing to show an intent by the purchas¬ 
ing corporation to assume such liability.^ In such 
a substitution of trust funds, the purchasing corpo¬ 
ration is not bound to see to the proper application 
of the trust fund, consisting of the purchase price 
which it turned over to the selling corporation;^ 


but the liability of a corporation acquiring or pur¬ 
chasing the property of another corporation under 
circumstances not amounting to a consolidation, for 
the debts of the selling or transferor corporation, 
exists when imposed by statute^ or assumed by 
agreement;® when there is want or inadequacy of 


Camp Sea Food Co., 199 P. 864, 62 
CaLApp. 781. 

Ky.—Payne-Baber Coal Co. of Ken¬ 
tucky V. Butler. 123 S.W.2d 273. 
276 Ky. 211—Harlan Public Service 
Co. V. Kastern Const. Co.. 71 S.W. 
2d 24, 254 Ky. 136—Norfolk & W. 
By. Co. V. Murphy. 281 S.W. 471, 
213 Ky. 464—Smith v. Henry 
Knight & Son. 277 S.W. 290, 211 
Ky. Ill—Furnace Coal Mining Co. 

V. Caldwell. 236 S.W. 1028, 193 Ky. 
516—American Railway Express 
Co. V. Commonwealth. 228 S W. 
433, 190 Ky. 636. certiorari grant¬ 
ed upon suggestion of diminution 
of record 42 SCt. 47. and error 
dismissed American Ry. Express 
Co. V. Commonwealth of Kentucky, 
44 S.Ct. 4. 263 U.S. 674, 68 L..Ed. 
600. 

Tex.—Southwestern Oas. Light & 
Power Co. v. Jay. Civ.App.. 275 S. 

W. 736. 

14a C.J. p 1076 note 90. 

Si Mich.—Rodgers v. Lincoln Hos¬ 
pital. 214 N.W, 88. 239 Mich. 329. 
4 . Okl.—Union Coal Co. v. Wooley, 
154 P. 62. 54 Okl. 391. 

14a C.J. p 1076 note 91. 

A. IT.S.—Ozan Lumber Co. v. Davie 
Sewing Mach. Co.. DC.Del., 284 F. 
161, alfirmed. C.C.A., 292 F. 235. 
14a C.J. p 1076 note 92. 

Stainto oonstrnsd 

Provision in gas franchise, con¬ 
ferring right of assignment on con¬ 
dition that assignee assume all bur¬ 
dens created by franchise ordinance 
or by law, did not render assignee 
liable for plaintiff’s tort claim 
against assignor arising before the 
assignment. — Southwestern Gas, 
Light & Power Co. v. Jay, Tex.Civ. 
App.. 276 S.W. 736. 

Policy and intent of statnts to 
save pending rights against consoli¬ 
dating and merging corporations and 
their offloers cannot be nullified by 
future sale of merged company to an¬ 
other company.—Cooper v. Central 
Alloy Steel Corporation, 183 N.E. 
439, 48 Ohio App. 455. 

0. U.S.—^West Texas Refining & 
Development Co. v. Commissioner 
of Internal Revenue. C.C.A.. 68 P.2d 
77—Leach v. Ross Heater & Man¬ 
ufacturing Co., D.C.N.Y., 26 F. 

Supp. 822—Ozan Lumber Co. v. 
Davis Sewing Mach. Co., D.C.Del., 
284 F. 161, affirmed. C.C.A.. 292 F. 
136. 

*Cal.—-Anderson v. Calaveras Central 
Mining Corporation, 57 P.2d 660, 
IS Cal.App.2d 838—<illobe Oil Mills 


V. Van Camp Sea Food Co., 199 
P. 864. 52 CaLApp. 781. 

Fla.—Guaranty Trust 6 Savings 
Bank v. U. S. Trust Co., 108 So. 
620. 89 Fla. 824. 

La.—Walter v. Caffall. 188 So. 137. 
192 La. 447—Sinclair Refining Co. 
V. Rayville Motor Co., App., 160 So. 
179. 

Mlnn.-^elger v. Sanitary Farm 
Dairies. 178 N.W. 501. 146 Minn. 
235. 

Mo.—Electric Products Co. v. St. 
Louis Theater Supply Co.. App.. 
273 S.W. 135. 

N.Y.—Petigor v. Morgan Lithograph 
Co.. 238 NY.S. 688, 135 Misc. 889. 
affirmed 243 N.Y.S. 812, 229 App. 
Div. 864. 

Ohio.—Auglaize Box Board Co. v. 
Hinton. 126 N.E. 881. 100 Ohio St. 
605, error dismissed 41 S.Ct. 60. 
254 U.S. 610. 65 L.Ed. 437. 

Okl.—Coline Oil Corporation v. State. 
88 P.2d 897, 184 Okl. 545—Spring 
Creek Oil Corporation v. Dillman. 
215 P. 1053. 90 Okl. 129—Burk¬ 
holder V. Okmulgee Coal Co., 196 
P. 679. 82 Okl. 80. 

S.C.—Brown v. American Ry. Co., 

123 S.E. 97. 128 S.C. 428—Brabham 
V. Southern Exp. Co., 117 S.E. 868. 

124 S.C. 157, certiorari denied 
American Ry. Ehepress Co. v. Brab¬ 
ham, 43 S.Ct. 859. 261 U.S. 614, 67 
L.Ed. 827. 

Tex.—American Surety Co. of New 
York v. M-B Ise Kream Co., Civ. 
App., 38 8.W.2d IIS, affirmed, Com. 
App.. 65 S.W.2d 287. 

14a C.J. p 1076 note 93. 

Action at law by creditor 

(1) Where corporation purchases 
assets and expressly agrees to pay 
debts of another corporation, cred¬ 
itors of seller corporation may bring 
an action at law against purchasing 
corporation on such contract as 
made for their benefit.—Garey v. 
Kelvinator Corporation, 271 N.W. 
723, 279 Mich. 174—Morlock v. Mt. 
Forest Fur Farms of America, 257 
N.W. 880, 269 Mich. 549. 

(2) Creditor is not confined to re¬ 
lief from reduced assets of debtor 
corporation or to equitable relief.— 
Garey v. Kelvinator Corporation, su¬ 
pra. 

Aoosptanos of benefits 

Where transferee of company's as¬ 
sets agreed to pay all company’s out¬ 
standing indebtedness, creditor’s 
assignee's commencement of action j 
on such contract was sufficient ac-1 
ceptance of benefits thereof to en- J 
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title him to maintain action.—^Ander¬ 
son V. Calaveras Central Mining Cor¬ 
poration, 57 P.2d 660. 13 CaLApp. 
2d 338. 

Conditional agreement 

Provision in contract, under which 
transferee of company's assets 
agreed to pay all outstanding In¬ 
debtedness of company within period 
of twelve months, that transferee 
might within such time secure re¬ 
lease of company from such indebt¬ 
edness did not defeat liability of 
transferee to assignee of creditor of 
company where release was not ob¬ 
tained.—Anderson v Calaveras Cen¬ 
tral Mining Corporation, supra. 

Want of Blgaatnrs to prelimUuury 
contract 

That the preliminary contract for 
purchase of a corporation’s property 
was not signed by its president is 
not important, after it had been ful¬ 
ly carried out, as hearing on pur¬ 
chaser’s liability under his written 
agreement to assume all corpora¬ 
tion’s debts and liabilities.—Geiger 
v. Sanitary Farm Dairies, 178 N.W. 
501, 146 Minn. 235. 

Batifioatlon 

Agreement between several corpo¬ 
rations to organise new corporation, 
providing that new corporation 
should assume all liabilities of old 
corporations, is not binding on new 
corporation after organization un¬ 
less adopted or ratified.—Standard 
Brick Co. v. Venetian Brick Co., 15 
P.2d 5. 169 Okl. 297. 

Fsading actions 

Corporation purchasing assets and 
assuming obligations of merged cor¬ 
poration, with actual or imputed 
knowledge of minority stockholder's 
pending action for accounting by 
officers and directors thereof, cannot 
say that purchase protected it from 
attack.—Cooper v. Central Alloy 
Steel Corporation, 183 N.E. 439, 43 
Ohio App. 455. 

No implied agreement 

By continuing to pay pension to 
widow of employee of powder mill, 
corporations subsequently purchas¬ 
ing mill did not thereby become ob¬ 
ligated to pay widow pension for 
rest of her life in accordance with 
contract between widow and mill.— 
Splaine v. American Powder Co.. 
Mass., 10 N.E.2d 87. 

Who arc creditors 

Preferred stockholder of corpora¬ 
tion which sold all its property and 
assets to another corporation, which 
assumed its liabilities, was not a 
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consideration when the transaction is fraudulent i ly a continuation of the selling corporation when 
in fact when the purchasing corporation is mere- | the transaction amounts to a mere reincorporation 


creditor of selllni? corporation en¬ 
titled to sue purchasingr corporation 
as on a liability assumed.—^Moy v. 
Colonial Finance Corporation, 129 A. 
115, 283 Pa. 323, 40 A.L..R. 271. 

Bxteat of lialilllty 

(1) A bus line company which, as 

purchaser of certificate of con¬ 
venience and nt'ccssily and property 
of bus company, assumed mortgage 
indebtedness of bus company, was 
not liable for debts of bus company, 
including Judgment against bus com¬ 
pany for death of person killed in 
operation of bus. beyond stipulated 
contract price of property conveyed. 
—Safety Motor Coach Co. v. Mad- 
din's Adm’x. 99 S.W.2d 183. 266 

Ky. 459. 

(2) Judgment creditor of bus com¬ 
pany did not have lien against 
amount of unpaid mortgage indebt¬ 
edness assumed by a bus line as 
purchaser of bus company's certifi¬ 
cate of convenience and necessity, in 
absence of showing that contract for 
sale of certificate was invalid.—Safe¬ 
ty Motor Coach Co. v. Maddin's 
Adm’x. supra. 

(3) Agreement by newly organised 
corporation to assume and pay debts 
of transferor corporation authorised 
collection of latter's trade accept¬ 
ances from former.—American Bank 
V. Port Orford Cedar Products Co., 
12 P.2d 1014, 140 Or. 138. 

(4) Where corporation, transferee 
of property of another corporation, 
conveyed property to trustee as se¬ 
curity for bond issue, transferee was 
liable on trade acceptances issued by 
transferor.—American Bonk v. Port 
Orlord Cedar Products Co., supra. 

(5) Assumption of all outstand¬ 
ing liabilities includes liabilities of 
all character that might come to 
light as well as liabilities known at 
the time.—Marlin v. Texas Co., D.C. 
Tex., 26 F.Supp. 611. 

Assiimptioa of “all obligations of 
whatsooTor oharactsr’* includes an 
obligation to pay on existing lia¬ 
bility arising out of a personal tort. 
—Geiger v. Sanitary Farm Dairies. 
178 N.W. 501. 146 Minn. 235. 

Ooatraot for personal serrloes 

Defendant corporation, receiving 
conveyance of assets of another cor¬ 
poration, and assuming its debts, was 
bound, if it wished to terminate con¬ 
tract by absorbed corporation with 
chemist, who was Ignorant of trans¬ 
fer. to give him notice of such desire, 
and, having accepted his employment, 
and recognized his contract even to 
changing its terms, is presumed to 
have fully accepted and assumed its 
terms.—^North v. York MeUl & Al¬ 
loys Co.. 126 A. 207, 281 Pa. 99. • 


l>ef#tuiss 

Objection of preferred stockholders 
of corporation which had purchased 
another agreeing to pay debts, to 
regularity of purchase, could not be 
raised eight years after transaction 
as defense to paying debts.—Mitchell 
V. Liberty Clay Products Co., 139 
A. 853. 291 Pa. 282. 

7 . Ariz.—Valley Bank v. Malcolm, 
204 P. 207. 23 Ariz. 395. 

Ky.—Payne-Baber Coal Co. of Ken¬ 
tucky v. Butler, 123 S.W.2d 273, 
276 Ky. 211—Harlan Public Service 
Co. V. Kastern Const. Co., 71 S.W. 
2d 24, 254 Ky. 135-—American Rail¬ 
way Express Co. v. Commonwealth. 
228 S.W. 433, 190 Ky. 636, certio¬ 
rari granted upon suggestion of 
diminution of record 42 S.Ct. 47, 
and error dismissed American Ry- 
Express Co. v. Commonwealth of 
Kentucky. 44 S.Ct. 4. 263 U.S. 
674, 68 LEd. 500. 

N.C.—Everett v. Carolina Mortg. 

Co.. 1 SE.2d 109, 214 N.C. 778. 
Ohio.—Bruce-MacBeth Engine Co. v. 
J. P. Eustis Mfg. Co., 8 Ohio App 
341. 

Va.—^American Ry. Express Co. v. 

Downing, 111 S.E. 265, 132 Va. 139. 
14a C J. p 1076 note 94. 

Zisgal fraud 

Where transfer of its assets by 
corporation was for grossly inade¬ 
quate consideration or no considera¬ 
tion at all, the transaction amounts 
to a "legal fraud" upon creditors, re¬ 
gardless of the intention of the par¬ 
ties.—Everett v. Carolina Mortg. Co., 
1 S.E.2d 109, 214 N.C. 778. 

8. U.S.—West Texas Refining & 
Development Co. v. Commissioner 
of Internal Revenue, C.C.A., 68 F 
2d 77—Ozan Lumber Co. v. Day is 
Sewing Mach. Co.. D.C.Del., 284 F. 
161, affirmed. C.C.A., 292 F. 135. 

Ariz.—Valley Bank v. Malcolm, 204 
P. 207, 23 Ariz. 395. 

Cal —Globe Oil Mills v. Van Camp 
Sea Food Co., 199 P. 864, 52 Cal. 
App. 781. 

Ky.—Payne-Baber Coal Co. of Ken¬ 
tucky V. Butler, 123 S.W.2d 273, 
276 Ky. 211—Harlan Public Serv¬ 
ice Co. V. Eastern Const. Co., 71 S. 
W.2d 24, 254 Ky. 135—^American 
Railway Express Co. v. Common¬ 
wealth, 228 S.W. 433, 190 Ky. 636. 
certiorari granted upon suggestion 
of diminution of record 42 S.Ct. 
47, and error dismissed American 
Ry. Express v. Commonwealth of 
Kentucky, 44 S.Ct. 4, 263 U.S. 674, 
68 L.Ed. 500. 

La.—Sincletr Refining Co. v. Ray- 
ville Motor Co., App., 160 So. 179. 
Mo.—Ingram v. Prairie Block Coal 
Co., 6 S.W.2d 413, 819 Mo. 644. 

Okl.—Coline Oil Corporation v. State. 
88 P.2d 897, 184 Okl. 546—Spring 
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Creek Oil Corporation v. Dillman, 

215 P. 1053, 90 Okl. 129—Burkhold¬ 
er V. Okmulgee Coal Co., 196 P. 
679, 82 Okl. 80. 

S.C.—Brown v! American Ry. Ex¬ 
press Co., 123 S.E. 97. 128 S.C. 
428. 

Tex.—American Surety Co. of New 
York V. M-B Ise Kream Co., Civ. 
App., 38 S.W.2d 118, affirmed. Com. 
App.. 65 S.W.2d 287. 

14a C.J. p 1076 note 96. 

Za the abseaoe of fraud employees 
of corporation contributing to pen¬ 
sion fund full amount required by 
contract cannot recover pensions 
from purchaser of its assets.— 
Cowles V. Morris & Co., 161 N.E. 150, 
330 Ill. 11, affirming 242 lll.App. 
548. 

Facts showing bad faith 

Where name of purchasing corpo¬ 
ration was only slightly difTerent 
from that of selling corporation, and 
it conducted the same business in 
same offices through same officers 
and personnel, the facts are sufficient 
to show lack of good faith.—Payne- 
Baber Coal Co. of Kentucky v. But¬ 
ler, 12.3 S.W.2d 273, 276 Ky 211. 

0» U.S.—West Texas Refining & De¬ 
velopment Co. V. Commissioner of 
Internal Revenue, C C A., 68 F.2d 
77. 

La.—Sinclair Refining Co. v. Ray- 
ville Motor Co., App, 160 So 179. 
Mo.—Ingram v. Prairie Block Coal 
Co., 6 SW.2d 413, 319 Mo. 644. 

N.J.—Fox V. Radel Leather Mfg. Co.. 

189 A. 366, 121 NJ.Eq 291. 

Ohio.—Auglaize Box Board C6. v. 
Hinton, 126 NE 881, 100 Ohio St. 
606, error dismissed 41 S.Ct. 60, 
254 U.S. 610, 65 L Ed. 437. 

Okl.—Coline Oil Corporation v. State, 
88 P.2d 897, 184 Okl 646—Spring 
Creek Oil Corporation v. Dillman, 

216 P. 1053, 90 Okl. 129—Burk¬ 
holder V. Okmulgee Coal Co., 196 
P. 679, 82 Okl. 90. 

Pa.—In re Harr, 186 A. 120, 323 Po. 
380. 

S.C.—Brown v. American Ry. Ex¬ 
press Co., 123 S.E. 97, 128 S C 428. 
Tex.—American Surety Co. of New 
York V. M-B Ise Kream Co., Civ. 
App., 38 S.W.2d 118, affirmed, Com. 
App., 65 S.W.2d 287. 

Wash.—Seattle Investors Syndicate 
v. West Dependable Stores of 
Washington, 30 P.2d 956, 177 Wash. 
126. 

Uabttlty regardless of agreement 

A creditor of old corporation whose 
assets were fraudulently transferred 
to new corporation could hold new 
corporation personally liable for the 
indebtedness, notwithstanding new 
corporation agreed to pay debts of 
old corporation by issuing stocks, 
bonds, notes or other evidence of in- 
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or rcorganizajtion of th€ selling corporation,or 
is such as to create essentially a merger although 
not under the forms of law,ii especially where the 
virtual merger has been acquiesced in for a long 


time by everybody interested. So when one cor¬ 
poration takes over all of the assets,or all of the 
stock and assets,of another corporation, no pro¬ 
vision being made for the payment of the latter's 


debtednesR.—Walter v. Caffall, 188 
So. 137, 192 La. 447. 

Bsistenoe of fraud not ••■eatlal 

Where new corporation is buRiness 
conduit through which old corpora¬ 
tion continued to operate actual 
fraud need not be shown to make 
new corporation liable for obligations 
of old corporation, but it is sufficient 
if existence of distinct corporate en¬ 
tity with separate responsibility 
would amount to denial of Justi(‘e 
and the consummation of a wrong — 
Dummer v. Wheeler Osgood Sales 
Corporation, Wa.sh., 88 P 2d 4r»3. 

10 . Ariz.—Valley Bank v. Malcolm, 
204 P. 207, 23 Ariz. 395. 

Ky.—Payne-Baber Coal Co. of Ken¬ 
tucky V. Butler. 123 S.W.2d 273. 
276 Ky. 211—American Railway 
Express Co. V. Commonwealth, 228 
SW. 433, 190 Kv. 636, certiorari 
granted upon suggestion of dimi¬ 
nution of record 42 SC(. 47. and 
error dismissed American Ry Ex¬ 
press Co. V. Commonwealth of Ken¬ 
tucky, 44 set. 4, 263 U.S. 674, 68 
L.Ed. 500 

11. On —Moblc'y v Ifagedorn Const. 
Co., 147 SE 890. 168 Ga 385 

Kan —Jackson v Knights and Ladies 
of the Orient, 167 P. 1046, 101 Kan. 
383. 466. 

Ky.—Kentucky Beaver Collleiies v. 
Mellon & Smith, 254 S.W. 421. 200 
Ky 198. 

Ohio—Bruce-MacBeth Engine Co v 
J. P. Eustis Mfg Co., 8 Ohio App 
341 

Wash.—Northwest Perfection Tire 
Corporation v. Perfection Tire Cor¬ 
poration, 215 P. 360, 125 Wash 84. 
14a C.J. p 1077 note 9 

!>• facto merger 

(1) A transfer of assets of subsi¬ 
diary corporation which held no pub¬ 
lic franchises to Peiinsylviinia par¬ 
ent corporation which assumed all 
liabilities of transferring subsidiary 
including bonds on which parent cor¬ 
poration was already liable as guar¬ 
antor. constituted a de facto “merg¬ 
er" even though the transfer did not 
comply with all provisions of l*enn- 
sylvanla law, so that parent corpora¬ 
tion was liable for subsidiary's debts 
and entitled to deduct unamortized 
bond discount and expenses in re¬ 
spect of obligations of transferring 
BUb.ciidiury, for income tax purpose.s 
—General Gas & Electric Corpora¬ 
tion V. Commissioner of Internal 
Revenue, 59 S.Ct. 638, reversing, C 
C.A., 98 F.2d 561—Helvering v. Met¬ 
ropolitan Edison Co., 59 S.Ct. 634. 
affirming Metropolitan Edison Co. v 
Commissioner of Internal Revenue. 
98 F.2d 807, certiorari granted Hel¬ 


vering V. Metropolitan Edison Co., 59 
set. 368. 306 U.S. 592. 83 L Ed. 374; 
•Helvering v. Pennsylvania Water & 
Power Co.. 69 S.Ct. 634. affirming 
Pennsylvania Water & Power Co. v 
Commissioner of Internal Revenue, 
98 F.2d 812, certiorari granted Hel¬ 
vering V. Pennsylvania Water & 
Power Co.. 69 S.Ct. 368, 305 U.S. ■'592, 
83 L Ed. 374. 

(2) Where consideration for trans¬ 
fer of corporate assets was stock in 
transferee which was Issued direct 
to transferor's stockholders in ex¬ 
change for their stock in transferor, 
and transferee assumed all debts and 
liabilities of transferor, there was a 
de facto merger ©r combination so as 
to make transferee liable for previ¬ 
ous conversion of transferor, al¬ 
though transferor preserved corpo¬ 
rate existence, and statute.s relating 
to mergers were not fully complied 
with—Drug, Inc*, v. Hunt, 168 A 87, 
6 W.WHarr, Del , 339 

12. Mass.—Whiting v. Malden, etc., 

R. Co., 88 NE 907, 202 Mass 298, 
132 Am.S.R. 493. 

X3. U.S—Abekei v. U. S., D.C.Mo., 
26 F.Supp 170. 

Kan —Avery v. Safeway Cab, Trans¬ 
fer & Storage Co., 80 P 2d 1099. 148 
Kan. 321 

N.Y.—Willey v. Diepress Co., 281 N. 
YS 907 156 Misc 762 
Corporatioi eanaot he relieved of 
Its ohligatlons by its stockholders' 
causing another corporation to be 
organized and transferring all of the 
former's valuable as.sets to the lat¬ 
ter.—Meridian Amusement Co. of Il¬ 
linois V Home Theater Co, 215 111 
App 479, 

Implied assnmptioa of debts 

Where assets of a debtor corpora¬ 
tion are transferred in their entirety 
to another corporation, for the pur- 
po.se of dissolving the former, the 
transferee may be held liable on im¬ 
plied, as well as on express, assump¬ 
tion of transferor’s debts and liabili¬ 
ties existing at time, whether trans¬ 
ferring corporation be insoJvenl or 
not when transfer is accomplished. 
—Mallory S. S. Co. v. Baker & 
Holmes Co.. 157 So. 504. 117 Fla. 196 

14 . U.S.—Blacklnton v. U. S., C.C.A. 
Mo., 6 F.2d 147. 

Ariz.—Valley Bank v. Malcolm, 204 
V. 207, 23 Ariz. 395. 

Ky.—Payne-Baber Coal Co. of Ken¬ 
tucky V. Butler. 123 S.W.2d 273. 
276 Ky. 211—American Railway 
Express Co. v. Commonwealth. 228 

S. W. 433, 190 Ky. 636, certiorari 
granted upon suggestion of dimi¬ 
nution of record 42 S.Ct. 47, and 
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error dismissed American Ry. Ex¬ 
press Co. V. Commonwealth of 
Kentucky, 44 S.Ct. 4, 263 U.S. 674, 
68 LEd 500. 

N.J—Chorpenning v. Yellow Cab Co. 
of Camden, 167 A. 12, 113 N.J.Eq. 
389. affirmed 169 A. 601. 115 N.J. 
Kq. 170. 

Wash.—Dummer v. Wheeler Osgood 
Sales Corporation, 88 P.2d 463. 
Knowledge of obligations 
New corporation taking over stock 
and assets of lessee corporation if* 
charged with knowledge of oblig.*)- 
tlons of lessee corporation.—Seattle 
Investors Syndicate v. West Depend¬ 
able Stores of Washington, 30 P.2d 
956. 177 Wash. 125. 

X>nty to settle claims 
It was duty of representative of 
corporation taking over taxicab com¬ 
pany's business, or of taxicab com¬ 
pany, to have settled all claims of 
taxicab corporation’s creditors, in¬ 
cluding Judgment creditors, before 
distribution to stockholders of pur¬ 
chase money.—Chorpenning v. Yel¬ 
low Cab Co. of Camden, 167 A. 12. 
113 N.J.Eq. 389, affirmed 169 A. 691, 
115 N.J.Eq. 170. 

Bankruptoy of purehasiag corpora- 
tion 

Where stock and effects of corpo¬ 
ration had been sold to a second 
corporation, judgment against first 
corporation was not error, because 
purchasing corporation had gone into 
bankruptcy subsequent to sale.—Lam 
V. White, 287 S.W. 630, 216 Ky. 134. 
Bess©© acquiring all of capital stock 
of lossor 

Contract of corporation calling for 
annual delivery of certain amount of 
phosphate for ten years, giving pur¬ 
chaser benefit of lowest selling pric 
to any other party, was binding on 
a corporation which took a lease of 
all the seller’s property, acquired all 
of its capital stock, and assumed ex¬ 
clusive control of its property, wheie 
for the first two years the lessee 
gave the purchaser phosphate at the 
minimum price it was sold to others, 
the lessee being estopped to deny its 
continued obligation to comply with 
the contract, although a secret lease 
from the original seller provided that 
the latter should mine and sell only 
enough phosphate to fill existing con¬ 
tracts.—Wilson &, Toomer Fertilizer 
Co. V. American Cyanamid Co., C.C. 
A.Fna., 33 P.2d 812. 

Cloima agaiaat alien property oneto- 

Purchase by one corporation of en- 
I tire stock of another did not abro¬ 
gate latter’s contract to pay third 
i corporation portion of its earnings. 
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debts, and stock is issued by the purchasing corpo¬ 
ration in payment of the assets so transferred,^® 
the purchasing corporation becomes liable for the 
debts of the selling corporation, and the same is 
true when the negotiators for both corporations are 
the same, or virtually the same, and the transfer is 
made merely for their advantage.^® 

The liability of the transferee of all the assets of 
a corporation, which is thereby left without any¬ 
thing that can be reached by creditors, has been 
held to be based on the theory that the assets so 
transferred are held by the transferee as a trust 
fund for the benefit of the transferor’s creditors.^'^ 
While the transferee in such cause may be liable 
as to a trustee, it is also personally liable, in the 
sense that a money judgment may be recovered 
against it, as well as against its predecessor.^® 

A transfer of property by one corporation to an¬ 
other corporation is not fraudulent so as to render 
the new corporation liable in equity for the debts of 
the old company to the extent of the assets received 
by it, where the grantor continues in existence and 
retains assets ample to pay all its debts and, 
where full value is paid for the property, the fact 
that the purchasing corporation knows of the in¬ 
solvency of the selling corporation does not render 


the transaction fraudulent.*® 

Where one company absorbs or takes over an¬ 
other without effacing its identity, and the business 
of the two companies is carried on in the same of¬ 
fices by the same persons, sometimes in the name 
of the one and sometimes in the name of the other, 
both companies are liable for acts done in the name 
of the absorbed company.*^ Corporations which 
are united and which to all outward appearances are 
consolidated, but which are not legally consolidat¬ 
ed, will not be permitted by their acts or by their 
agreement to separate to prejudice the rights of 
persons who became creditors of the united com¬ 
pany with the full expectation that the property of 
both companies would be bound for the payment of 
debts.** 

Generally a corporate creditor cannot be deprived 
of his equitable lien on the assets of the corporation 
by an agreement between the corporation and the 
transferee of its property, made without the credi¬ 
tor's consent, that the transferee will assume the 
debts of the transferor ;** but it is otherwise where 
the transfer is made pursuant to statute and the 
transferee, with the knowledge and consent of a 
judgment creditor of the transferor, assumes lia¬ 
bility for the latter's debts.*^ 


as .reg^ards claims against alien prop¬ 
erty custodian.—Woods v. Deutsche 
Ton- & Steinseug-Werke Aktienge- 
sellschaft, 67 F.2d 376, 62 App.D.C. 
297. 

15. U.S.—^West Texas Reflnliie: & 
Development Co. v. Commissioner 
of Internal Revenue, C.C.A., 68 F. 
2d 77. 

Del.—Drug, Inc., v. Hunt, 168 A. 87, 
5 W.W.Harr. 339. 

Ky.—American Railway Express Co. 
v. Commonwealth, 228 S.W. 433, 
190 Ky. 686, certiorari granted up¬ 
on suggestion of diminution of rec¬ 
ord 42 S.Ct. 47, and error dis¬ 
missed American Ry. Express Co. 

V. Commonwealth of Kentucky, 44 
S.Ct. 4. 263 U.S. 674, 68 L.Ed. 500. 

Mich.—Commissioner of Insurance v. 
Lloyds Ins. Co. of America, 283 N. 

W. 703, 287 Mich. 599. 

Miss.—Mississippi Cottonseed Prod¬ 
ucts Co. V. Planters' Mfg. Co., 132 
So. 96, 169 Miss. 153. 

Mo.—Goodwin & Jean v. American 
*Ry. Express Co.. 294 S.W. 100, 220 
Mo.App. 695. 

Ohio.—Bruce-MacBeth Engine Co. v. 
J. P. Eustis Mfg. Co., 8 Ohio App. 
341. 

Va.—-American Ry. Express Co. v. 

Downing, 111 S.E. 266, 132 Va. 139. 
Wash.—Seattle Investors Syndicate 
V. West Dependable Stores of 
Washington, 30 P.2d 966, 177 Wash. 
125. 


15, Kan.—^Avery v. Safeway Cab. 
Transfer & Storage Co., 80 P.2d 
1099. 148 Kan. 321. 

17. Ariz.—Love v. Bracamonte, 240 
P. 351, 29 Ariz. 227, modifled on 
another ground 241 P. 514, 29 Ariz. 
367. 

Miss.—Mississippi Cottonseed Prod¬ 
ucts Co. V. Planters' Mfg. Co., 132 
So. 96, 159 Miss. 153. 

N.C.—Everett v. Carolina Mortg. Co., 
1 S.E.2d 109, 214 N.C. 778. 

Va,—American Ry. Express Co. v. 
Downing. Ill S.E. 265, 132 Va. 139. 

Trust fund fox satisfaction of judg¬ 
ment against old corporation 
Where old corporation sold its as¬ 
sets to new corporation without ad¬ 
equate provision for payment of old 
corporation's obligations, employee 
of old corporation was entitled to 
have transfer of assets of old cor¬ 
poration to new corporation set aside 
to satisfy his judgment against old 
corporation for unpaid salary, since 
property of old corporation reftnained 
as trust, subject to payment of all 
valid obligations.—^Willey v. Die- 
press Co., 281 N.Y.S. 907, 156 Misc. 
762. 

Title held hy intermediary 

Promoter who took title to assets 
of mining corporation as intermedi¬ 
ary, and who paid debts of grantor 
corporation in full amount to which 
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he had agreed, is not liable with 
grantee as trustee of assets.—Love 
V. Bracamonte, 241 P. 614, 29 Arts. 
357, modifying 240 P. 351, 29 Ariz. 
227. 

IS. Wash.—Northwest Perfection 
Tire Co. v. Perfection Tire Corpo¬ 
ration, 215 P. 360, 125 Wash. 84. 

19. Cal.—Atkinson v. Western Dev 
Syndicate. 150 P. 360. 170 Cal. 503 

Ky.—Carter Coal Co. v. Clouse, 173 
S.W. 794. 163 Ky. 337. 

20. Okl.—Union Coal Co. v. Wooley, 
154 P. 62, 64 Okl. 391. 

14a CJ. p 1077 note 97. 

21. N.Y.—Davis Provision Co. v. 
Fowler, 47 N.Y.S. 206. 20 App.DIv. 
626, affirmed 57 N.E. 1108, 163 N. 
Y. 680. 

22. U.S.—Carton v. West Virginia 
Bridge, etc., Co., C.C.W.Va„ 183 
F. 1009. 

23. N.Y.—Darcy v. Brooklyn & N. 
Y. F. Co., 89 NB. 4C1, 196 N.Y. 
99—John H. Giles Dyeing Mach. 
Co. V. Klaudsr-Weldon Dyeing 
Mach. Co.. 209 N.Y.S. 616, 212 App. 
Div. 771, affirmed 154 N.E. 599, 243 
N.Y. 647. 

24b N.Y.—John H. Giles Dyeing 
Mach. Co. V. Klauder-Weldon Dye¬ 
ing Mach. Co., 209 N.Y.S. 616, 212 
App.Div. 771, affirmed 164 N.E. 699. 
243 N.Y. 647. 
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The general creditors of a corporation whose 
property has been taken over by another one, in 
consideration of the assumption by it of the debts 
of ^e former, have an equitable right, on the in¬ 
solvency of the latter, to preference in the distribu¬ 
tion of the proceeds of the sale of the property de¬ 
rived from their original debtor, over the claims of 
the other general creditors of the purchasing cor¬ 
poration, and to have such property separately sold 
for the purpose of exact ascertainment of their 
rights, unless they have released the original debtor 
by complete novation of their debts, or otherwise. 
The execution by the purchasing corporation of a 
deed of general assignment for the benefit of its 
creditors does not extinguish such original debts.^B 
A decree in equity enjoining the sale of an article 
and rendered in a suit between two corporations is 
not available to defendant corporation as a defense 
to an action by a third person for breach of a con¬ 
tract to supply him with the article, where it is 
shown that prior to the entry of such decree com¬ 
plainant corporation, through purchase of its stock, 
obtained entire control of defendant corporation.26 

Debts and obligations included. When the trans¬ 
action is such as to make the purchasing corpora¬ 
tion liable, it will be liable for all the debts and 
obligations of the selling corporation, whether aris¬ 
ing ex contractu or ex delicto,^'*' or whether they 
are liquidated or unliquidated,^^ and without re¬ 
gard to the amount paid by the purchasing corpora¬ 


tion for the assets of the selling corporation.^* 

Liability based on an express assumption of the 
debt does not extend to liabilities to which the sell¬ 
ing corporation was not subject,®* nor, where the 
debts assumed are expressly enumerated in a list 
or schedule, to debts which are not so enumerated.®^ 
However, where the liability may be predicated on 
inadequacy of consideration, it extends to debts or 
liabilities other than those contained in a list of 
debts expressly assumed,®® and the purchasing cor¬ 
poration may be liable for a debt of the selling cor¬ 
poration not listed, but adjudicated by the courts.®® 

A mere allegation that another corporation took 
over the assets of a corporation lessee and assumed 
its liabilities does not show such privity of contract 
as to render the purchasing corporation liable on the 
lease ;®^ but it has been held that a new corpora¬ 
tion purchasing the capital stock and assets of a 
lessee corporation, and paying the lessee’s stock¬ 
holders in stock of the new corporation, is liable on 
the lease although it was not formally assigned to 
the new corporation.®® 

Primary or secondary liability. Where there is 
no statutory consolidation or merger, liability, if 
any, resulting from the acquisition by one company 
ot the assets and business of another, is not prima¬ 
ry;®® it is limited to the value of the assets receiv¬ 
ed,®7 or the value of the portion thereof to which 
creditors of the transferring corporation were enti- 


25. W.Va.—^Lowther v. Low I her 

Kaufmann Oil, etc., Co., 83 S.IC. 
49. 76 W.Vo. 171. 

26. U.S.—McBlroy v. American Rub¬ 
ber Tire Co., N.Y., 122 F. 441, 68 C. 
C.A. 423. 

27. Ariz.—Valley Bank v. Malcolm, 
204 P. 207. 23 Ariz 395. 

Del.—Drug:, Inc. v. Hunt, 168 A. 87, 
5 W.W.Harr. 339. 

Ky.—Payne-Baber Coal Co. of Ken¬ 
tucky V. Butler, 123 S.W.2d 273, 
276 Ky. 211—American Railway 
Express Co. v. Commonwealth, 228 
S.W. 433, 190 Ky. 636. certiorari 
grranted upon suggestion of dimi¬ 
nution of record 42 S.Ct. 47, and 
error dismissed American Ry. Ex¬ 
press Co. V. Commonwealth ot 
Kentucky, 44 S.Ct. 4, 263 U.S. 674. 
68 L.Ed. 600. 

28. Ariz.—^Valley Bank v. Malcolm, 
204 P. 207, 23 Ariz. 395. 

Ky.—Payne-Biber Coal Co. v. Butler, 
123 S.W. 273, 276 Ky. 211—Ameri¬ 
can Railway Express Co. v. Com¬ 
monwealth, 228 S.W. 433, 190 Ky. 
636, certiorari granted upon sug¬ 
gestion of diminution of record 42 
S.Ct. 47, and error dismissed 
American Ry. Express Co. v. Com¬ 


monwealth of Kentucky, 44 S.Ct. 4, 
263 U.S. 674, 68 L.Ed. 600. 

29. Ky.—Payne-Baber Coal Co. of 
Kentucky v. Butler, 123 S.W. 2d 
273, 276 Ky. 211. 

30. Ark.—Union Compress Co. v. 
Douglass, 31 S.W. 465, 60 Ark. 691. 

31. Ark.—^Little Rock Chamber of 
Commerce v. Reliable Furniture 
Co., 211 S.W. 371, 138 Ark. 403. 

Idaho.—^Anderson v. War Eagle Cons. 
Min. Co., 72 P. 671, 8 Idaho 789. 

32. Mo.—Barrie v. United R. Co., 
119 S.W. 1020, 138 Mo.App. 667. 

33. Ga.—Mobley v. Hagedorn Const. 
Co., 147 S.E. 890, 168 Ga. 385. 

34b Fin.—East Coast Stores v. Cuth- 
bert, 133 So. 863, 101 Fla. 26. 

35. Wash.—Seattle Investors Syndi¬ 
cate V. West Dependable Stores of 
Washington, 30 P.2d 966, 177 

Wash. 125. 

36ii N.Y.—Automatic Strapping 

Mach. Co. V. Twisted Wire, etc., 
Co., 144 N.y.S. 1037, 169 App.Div. 
656, reversing 142 N.Y.S. 6. 

37. Del.—McKee v. Standard Miner¬ 
als Corporation, 166 A. 193, 18 Del. 
Ch. 97. 

Mo.—Kinsella v. Marquette-Easton 
Finance Corporation. App., 28 S. 
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W.2d 427—Peters v. American Ry. 
Express Co., App., 256 S.W. 100. 
N.Y.—Automatic Strapping Mach. 
Co. V. Twisted Wire, etc., Co., 144 
N.Y.S. 1037, 159 App.Div. 656, re¬ 
versing 142 N.Y.S. 6. 

Usn on, assets 

When corporation transfers entire 
assets to another corporation and 
becomes nonexistent, having no as¬ 
sets remaining for creditors, trans¬ 
ferror's creditors can pursue assets 
with equitable lien on assets so 
transferred.—Erhard v. Boone State 
Bank , of Boone, Iowa. C.C.A.Iowa, 65 
F.2d 48, reversing, D.C., 3 F.Supp. 
463. 

Xilable *<at least” to sstsat of snOh 
assets 

A corporation which took over the 
entire business of another corpora¬ 
tion as a going concern and all of 
the tangible property of the latter 
theretofore used in its business, pay¬ 
ing therefor only in capital stock, 
must pay any existing liabilities of 
the corporation taken over of which 
it had actual or constructive knowl¬ 
edge, at least to the extent of the 
properly acquired.—^American Ry. 
Express Co. v. Downing, 111 S.E. 
265, 182 Va. 139. 
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tied to look for the payment of their claims,*® and 
it accrues only after the creditors have exhausted 
their remedies against the corporation with which 
they contracted.*® However, where liability has 
been expressly assumed, it is direct and primary as 
to contracts,^® and also as to torts,although the 
contrary has also been held as to torts."** It has 
also been held a corporation purchasing without 
consideration the property of another corporation 
against which judgments for personal injuries had 
been rendered was primarily liable on such judg¬ 
ments, and that the directors of the selling corpo¬ 
ration and its trustees in dissolution were scconda- 
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rHy liable for permitting the sale without consid¬ 
eration.^* 

Notice of defects in title. Where a corporation 
takes over the assets and liabilities of another Cor¬ 
poration, and is practically the same corporation, it 
is bound by knowledge on the part of its predeces¬ 
sor of a defect in the title to property so taken 
over.^^ 

Assignment of assets for liquidation. The liabil¬ 
ities arising under an agreement for the assignment 
of the assets of several corporations for liquidation 
to a new corporation arc dependent on the terms 
of the agreement.** 


CORPORATIONS 


D. ACTIONS 


§ 1631. In General 

Tho remedy of ereditore to enforce their claims In 
case of consolidation, merger, or transfer of all the 
property of the debtor corporation may be In equity or 
at law. A consolidated corporation In a proper case may 
replevin property transferred to It by the consolidating 
corporation and seized on execution under a judgment 
against the latter. 


The rights of creditors of a corporation which has 
been consolidated with or merged in another corpo¬ 
ration, or which has transferred all its property to 
another corporation, may be enforced in equity or 
at law, according to the circumstances;** but sim¬ 
ple contract creditors of a corporation which has 


38. Kan.—Jackson v. Knle:hts and 
Ladies of the Orient. 167 P. 1046, 
101 Kan. 383. 466. 

39. N.y. —^Automatic Strapping 

Mach. Co. V. Twisted Wire & Steel 
Co., 144 N.y.S. 1037, 159 App.Div. 
656. 

14a C.J. p 1077 note 4. 

4a U.S.—Philadelphia Rubber 

Works Co. V. U. S. Rubber Re¬ 
claiming Works. D.C.N.Y., 276 F. 
613, affirmed, C.C.A.. 277 P. 171. 
certiorari denied U, S. Rubber Re¬ 
claiming Works V. Philadelphia 
Rubber Works Co., 42 S.Ct. 187, 
257 U.S. 660, 66 L.Kd. 422—Dancel 
V. Ooodye,ar Shoe Mach. Co., C.C. 
N.Y., 137 F. 157, affirmed 144 F. 
679, 76 C.C.A. 481. certiorari denied 
26 S.Ct. 765. 202 U.S. 619, 50 L.Ed. 
1174. 

N.J.—Fox V. Radel Leather Mfg. Co., 
189 A. 366, 121 N.J.Eq. 291. 
Orsditor of puroliassa oorporatioii 
may bring suit directly against pur¬ 
chasing corporation for debt as¬ 
sumed by latter.—Mitchell v. Liberty 
Clay Products Co., 139 A. 853, 291 
Pa. 282. 

41. Del.—Drug. Inc., v. Hunt, 168 A. 
87, 5 W.W.IIarr. 339. 

43. Oa.—Louisville, etc., R. Co. v. 
Hughes, 67 S E. 642, 134 Ga. 75. 

43. N.J.—Chorpenning v. Yellovir 
Cab Co. of Camden, 167 A. 12, 113 
N.J.Eq. 389. affirmed 169 A. 691, 
115 N.JKq. 170. 

44, Okl.—Charles v. Roxana Petro¬ 
leum Corporation, CC.A.Okl., 282 
F. 983, certiorari denied, 1923, 43 


S.Ct. 361, 261 U.S. 614, 67 L.Ed 

827. 

45w Coastrnotloii of agroement 

(1) Under agreement for assign¬ 
ment of assets of three companies 
for liquidation to new corporation of 
which stock was to be held by pro¬ 
moter who had controlled old com¬ 
panies and defendant corporation, 
new corporation was held required 
to account to creditor of one of liqui¬ 
dated companies for merchandise 
turned over to stockholder of one of 
liquidated companies in order to dis¬ 
suade him from continuing obstruc¬ 
tive policy which he had pursued in 
connection with proceedings.—Lang- 
Kldde Co. v. Keystone Leather Co., 
190 A. 910, 325 Pa. 529. 

(2) Where the assets assigned in¬ 
cluded stock of skins to be used in 
manufacture of women’s shoes, new 
corporation was not required to ac¬ 
count to creditor of one of liquidat¬ 
ed companies for cost of processing 
skins prior to sale.—Lang-Kidde Co. 
V. Keystone Leather Co., supra. 

(3) Defendant corporation was not 
obligated to purchase merchandise at 
prices fixed by Inventory incorpo¬ 
rated into agreement and hence was 
not liable to creditor of one of liqui¬ 
dated companies for difference be¬ 
tween Inventory prices and proceeds 
realized on liquidation, since purpose 
of the agreement was to dispose of 
merchandise owned by liquidated 
companies to best advantage and 
continue business Involved, and ob¬ 
ject of inventory was to establish 
record precluding subsequent ques¬ 
tion between parties as to quantities, 
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qualitiPB. and values of assets as¬ 
signed—Lang-Kidde Co. v. Keystone 
Leather Co., supra. 

(4) Where such agreement provid¬ 
ed that defendant corporation should 
direct business of new corporation, 
defendant corporation which re¬ 
ceived none of assets of liquidated 
companies in its own right had no 
duty to account for liquidation to 
creditor of one of liquidated compa¬ 
nies.—Lang-Kidde Co. v. Keystone 
Leather Co., supra. 

46. Fla.—Mallory S. S. Co. v. Baker 
& Holmes Co., 157 So. 504, 117 Fla 
196. 

Ill.—Meridian Amusement Co. of Il¬ 
linois V. Home Theater Co., 215 
IlLApp. 479. 

La.—Walter v. Caffall, 188 So. 137. 
192 La. 447. 

N.Y.—^Ducasse v. American Yellow 
Taxi Operators. 231 N.Y.S. 61, 224 
App.Div. 616. 

Bsmsdy in sqnity gaasrally 

Claim of judgment creditor of 
transferor corporation against cor¬ 
poration expressly assuming liabili¬ 
ties of transferor corporation as in¬ 
cident to taking over of practically 
all of assets of transferor corpora¬ 
tion for purpose of Its dissolution is 
enforceable in equity, since proceed¬ 
ing was in nature of equitable right 
of execution against transferee as 
substituted debtor, and accounting 
was required.—Mallory S. S. Co. v. 
Baker & Holmes Co., 157 So. 604. 
117 Fla. 196. 

Znjunotioa 

Where persons who purchase all 
the stock of one corporation cause 



19 C.J.S, 


C0RF0BATI0N8 


§ 1632. 


transferred all of its assets to another corporation 
in return for stock in the latter corporation cannot 
sue in equity to enforce payment of their debts 
against the transferee, where they have an ade¬ 
quate remedy at law.^*^ An action in debt will lie 
against a consolidated corporation to enforce the 
obligation of a constituent corporation against whom 
plaintiff has obtained judgment, and plaintiff need 
not proceed in equity by a creditor’s bill as for the 
administration of a trust fund.^® Where a corpo¬ 
ration taking over the assets of another corpora¬ 
tion breaches its contract to assume and pay any 
recoveries against the transferor corporation, the 
remedy of creditors who were parties to the agree¬ 
ment is not rescission, but a suit against the corpo¬ 
ration assuming the liability.^® A consolidated cor¬ 
poration may replevin personal property transferred 
to It by the consolidating corporation and levied on 
under execution issued on a judgment against the 
latter, where the consolidating corporation, after 
transferring all its stock and assets to the consoli¬ 
dated corporation, had gone out of business.®^ 

The remedies of dissenting stockholders in case 
of wrongful consolidation or merger have been dis¬ 


cussed supra §§ 1614-1616. 

§ 1632. Time to Sue 

Delay by a atockholder in aeeklng relief from a 
wrongful conaolidation or merger, or by a corporate credi¬ 
tor In asserting his claim on the property of the debtor 
corporation transferred to another corporation, may be 
barred by laches. 

A stockholder who complains of a consolidation 
or merger, and asks to have it restrained or set 
aside or for other equitable relief, must bring suit 
with sufficient promptness to allow the court to da 
justice to him without doing injustice to others;®^ 
but a delay which might operate to prevent him 
from maintaining a suit to restrain the consolida¬ 
tion or transaction is not necessarily a bar to a suit 
by him to recover the value of his shares.®^ A 
creditor of a corporation which has transferred all 
its property to another corporation is barred from 
asserting an equitable lien on the property so trans¬ 
ferred where he has delayed a considerable period 
of time during which other persons have become 
creditors of the transferee;®® but he is not barred 
in equity where he acts promptly after exhausting 
his remedies at law.®^ A statute providing that 


tho incorporation of another cor¬ 
poration to which they transfer a 
lease, executed by the old corpora¬ 
tion, and containing restrictive cove¬ 
nants, which are beingr violated by 
the new corporation, an injunction 
will lie asrainst both corporations.— 
Meridian Amusement Co. of Illinois 
V. Home Theater Co., 215 Ill.App 
470. 

Sotting* asldo tfau&sfor of assets 

<1) Where a transfer of the as¬ 
sets of a debtor corporation to an¬ 
other corporation was in fraud of 
creditors of tho transferor, the trans¬ 
fer will be set aside and the proper¬ 
ty so transferred may be seized and 
sold to satisfy the indebtedness, as 
though no transfer had been made.— 
Walter v. Caffall, 188 So. 137, 192 
La. 447. 

(2) Acquiescence of employee of 
old corporation to transfer of old 
corporation’s assets to new corpo¬ 
ration without adequate provision for 
old corporation’s obligations did not 
estop employee from bringing action 
to have transfer of assets set aside 
to satisfy his Judgment against old 
corporation for unpaid salary.—Wil¬ 
ley V. Diopress Co., 281 N.Y.S. 907, 
156 Mlsc. 762. 

(3) Alleged dereliction of dissolu¬ 
tion trusters paying off obligations of 
old corporation transferring its as¬ 
sets to new corporation did not af¬ 
fect right of employee of old corpo¬ 
ration, who had no control over dis¬ 
solution account, to have transfer 
of assets set aside to satisfy his 


Judgment against old corporation for 
unpaid salary.—^Willey v. Dlepress 
Co., supra. 

3>ain»ge8 for hrsaoh of ooatraet 

Where a corporation repudiated an 
executory contract under which a 
corporation merged into it hod 
agreed to hire a specified number of 
taximeters at a specified monthly 
rental, the hirer was not bound to 
keep meters in readiness and sue for 
rentals as they accrued, but could 
accept the repudiation and sue for 
damages for the breach.—Ducasse v. 
American Yellow Taxi Operators, 231 
N.Y.S. 51, 224 App.Div. 516. 

47. U S —Ozan Lumber Co. v. Da¬ 
vis Sewing Mach. Co., D C.Del., 284 
V 161, affirmed, C.C A., 292 F. 135. 

Adequacy of remedy 
The stock received by first corpo¬ 
ration being subject to seizure and 
sale for satisfaction of any Judg¬ 
ment that might be obtained under 
Uev Code Del.1915 § 2009, there is a 
I complete and adequate remedy at 
I law.—Ozan Lumber Co. v. Davis 
Sewing Mach. Co., supra. 

48. Va—American Ry. Express Co. 
V. Fleishman, Morris & Co , 141 S 
E. 253. 149 Va. 200. error dismissed 
American Ry. Express Co. v 
Fleischmann, Morris A Co., 49 S 
Ct. 94. 278 U.S. 574. 73 L.Ed. 614, 
and certiorari denied 49 S.Ct. 177, 

1 278 U.S 652, 73 L.Ed. 662; Amer- 

loan Ry. Express Co. v. Newcomb, 
141 S.E. 259. 149 Va. 219, error dis¬ 
missed 49 S.Ct. 94. 278 U.S. 574, 73 
I L.Ed. 514, and certiorari denied 49 
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set. 177. 27X US * 62 , 7S UEd. 
562, American Ry. Express Co. v. 
G. T. Elliott, Inc, 141 S E. 259, 149 
Va. 218, error dismissed 49 S.Ct 
94, 278 U.S. 674, 73 L Ed. 514, and 
certiorari denied 49 S.Ct. 177. 278 
U.S. 652, 73 LEd. 662; American 
Ry. Express Co v. Richmond Hard¬ 
ware Co., 141 SE. 269, 149 Va 
220, error dismissed 49 S Ct. 94 
278 U.S 574, 73 LEd. 514. and cer¬ 
tiorari denied 49 S.Ct. 177, 278 U.S 
652, 73 LEd 562. 

49. Tenn.—Hicks v. Whiting, 258 S. 
W. 784, 149 Tenn 411. 

50i 111 —Three Be.st Cleaners v. 

Meyering, 3 N E 2d 339, 286 Ill 
App. 611. 

51. N J.—Windhurst v. Central 
Leather Co., 138 A. 772, 101 N.J. 
Eq. 543. 

14a C J. p 1077 note 16. 

Belay of two months after notice 
of merger, before filing bill to en¬ 
join merger barred suit.—Rankin v. 
Interstate Equities Corporation, Del. 
Ch., 180 A. 641. 

58. Mo.—Tanner v. Lindell R. Co.. 
79 SW 165, 180 Mo. 1, 103 Am.S. 
R. 534. 

14a C.J. p 1078 note 17. 

5A U.S.—Anthony v. Campbell, 

Kan., 112 F. 212, 50 C.C.A. 195. 

54. U.S.—Fogg V. St. Louis, etc., R. 
Co., C.C.Mo., 17 F. 871, 6 McCrary 
449. 

Delay not a bar 

In action by employee of old cor¬ 
poration to have transfer of assets 
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corporations dissolved by any cause except by ju¬ 
dicial decree shall exist for five years thereafter for 
the purpose of prosecuting or defending suits, etc., 
does not compel a creditor whose action is pend¬ 
ing when the corporation is consolidated with oth¬ 
ers to pursue his action to judgment, execution, and 
satisfaction within five years from the date of the 
consolidation under penalty of losing the entire 
claim or the right to enforce it.5® 

§ 1633. Parties and Process 

The general rules as to parties and process, so far 
as applicable, govern In actions by or against consolidat¬ 
ed corporations. 

A corporation which has transferred all of its 
assets and liabilities to a consolidated corporation 
is without standing to sue to enforce a right of ac¬ 
tion against third persons but the rule is other¬ 
wise where the agreement to transfer has not been 
executcd.57 A corporation which has transferred 
all of its property to another corporation and which 
has ceased to transact business, and which has be¬ 
come either legally or practically dissolved, is not 
an indispensable party to a suit against the trans¬ 
feree corporation to enforce liability to third per¬ 
sons on debts or contracts.^® A consolidated cor¬ 
poration assuming a liability of a constituent cor¬ 
poration is always a proper party in a suit against 
the constituent corporation to enforce the liabili¬ 
ty;®® but the directors or other officers of the 
consolidated corporation are neither necessary nor 
proper parties.®® Where the ownership and prop¬ 
erty rights of selling and purchasing corporations 
are fraudulently concealed or the facts as to the 
ownership of the property are withheld from, and 
unknown to, an injured person to whom the seller is 
liable, both corporations may be made parties de¬ 


fendant in an action by the injured person, and re¬ 
quired to disclose the true ownership.®^ 

Suits by stockholders, A suit by a minority stock¬ 
holder of a constituent corporation to avoid a con¬ 
solidation may be brought on behalf of others sim¬ 
ilarly situated and of the constituent corporation.®® 
Directors who have signed the agreement of con¬ 
solidation are proper parties.®® Another corpora¬ 
tion with which the consolidation is to be effected 
is not a necessary party.®® Where the bill docs not 
contain an allegation that it is filed on behalf of 
other stockholders who may join, other stockholders 
will not be estopped from filing separate bills.®® A 
member or stockholder is not prevented from su¬ 
ing because he is not in good standing because in 
arrears.®® A constituent corporation is not a prop¬ 
er party in an action to compel registration of stock 
in the consolidated corporation;®*^ but since the 
duty of distributing the stock of the consolidated 
corporation among the stockholders of a constituent 
corporation rests upon such constituent corpora¬ 
tion, in a suit involving the distribution of such 
stock the constituent corporation is a necessary 
party.®® All of the stockholders of the constituent 
corporation®® who have received stock of the con¬ 
solidated or transferee corporation*^® are also nec¬ 
essary parties in such a suit, unless there is unallot¬ 
ted new stock beyond the amount demanded by 
plaintiff.^^ Where a stockholder in a corporation, 
which had sold all of its real property to another 
corporation, elected to take cash for his shares in¬ 
stead of stock in the purchasing corporation, and 
the contract between the corporations made the 
cash due to each stockholder who elected to take 
it payable directly to him, a stockholder may bring 
suit for the sum due against the purchasing corpo- 


of old corporation to new corpora¬ 
tion in 1928 set aside to satisfy em¬ 
ployee's Judgment obtained in 1933 
against old corporation for unpaid 
salary, employee is not guilty of 
laches in failing to sue old corpora¬ 
tion until 1983 or in failing to bring 
his claim to attention of new cor¬ 
poration before that time, where 
employee continued to work for new 
corporation until 1930.—Willey v. 
Dieprcss Co., 281 N.Y.S. 907, 156 
Misc. 762. 

56. Ala.—Pearce v. Brilliant Coal 
Co., 77 So. 4, 200 Ala. 630. 

56. Tex.—Judson v. Bell, Clv.App., 
158 S.W. 169. 

57. U.S.—Eastfleld SS. Co. v. McKe- 
on, Ala., 201 F. 465, 120 CC.A. 249, 
reversing. C.C., 186 F. 357. 

58. U.S.—Dancel v. Goodyear Shoe 
Mach. Co., C.C.N.Y., 137 F. 157, af¬ 
firmed 144 F. 679. 76 C.C.A. 481, 


certiorari denied 26 S.Ct. 766, 202 
U.S. 619, 60 L.Ed. 1174. 

W.Va.—Lowther v. Lowther Kauf- 
mann Oil, etc., Co., 83 S.E. 49, 75 
W.Va. 171. 

59. Cal.—Schaake v. Eagle Auto¬ 
matic Can Co., 63 P. 1025, 67 > P. 
769, 1.^6 Cal. 472. 

ea N.Y.-^Chaso v. Vanderbilt, 62 N. 
Y. 307. 

61. Ky.—Furnace Coal Mining Co. 
v. Caldwell, 236 S.W. 1028, 193 Ky. 
616. 

68. U.S.—Jones v. Missouri-Edison 
Electric Co., Mo., 144 F. 765, 75 C. 
C.A. 631, reversing, C.C., 136 F. 
163. 

14a C.J. p 1078 note 26. 

63. U.S.—Jones v. Missouri-Edison 
Electric Co., supra. 

e4ki U.S.—General Inv. Co. v. Lake 
Shore & M. S. Ry. Co.. Ohio. 260 
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F. 160, 162 C.C.A. 296, affirming, 
D.C., 226 F. 976. 

14a C.J. p 1078 note 28. 

65. U.S.—Jackson Co. v. Gardiner 
Inv. Co.. N.H., 200 F. 113, 118 C.C. 
A. 287. 

14a C.J. p 1078 note 29. 

66. N.Y.—Davis v. Beth Tephia Is¬ 
rael Cong., 57 N.Y.S. 1015, 40 App. 
Div. 424. 

67. U.S.—Krohn v. Williamson, C. 
C.Ky., 62 F. 869, affirmed 66 F. 
655, 13 C.C.A. 668. 

68. N. y —^Knickerbocker v. Conger, 
97 N.Y.S. 127, 110 App.Div. 126. 

69. N.Y.—^Knickerbocker v. Conger, 
supra. 

TO. Cal.—Schaake v. Eagle Auto¬ 
matic Can Co., 68 P. 1025, 67 P. 
769, 136 Cal. 472. 

71. N.Y.—^Anthony v. American Glu¬ 
cose Co., 41 N.B. 23, 146 N.Y. 407. 
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ration, and need not seek his remedy through the 
selling corporation^^ corporation taking over 
the assets of another corporation pending litiga¬ 
tion, although not a formal party to the record, 
may become a party by its conduct in the prosecu¬ 
tion of the litigation.^3 

Substitution of parties. Where during the pen¬ 
dency of an action against a corporation it is con¬ 
solidated with another, an amended or supplemental 
pleading is generally deemed to be the proper mode 
for setting up the fact of consolidation and suc¬ 
cession, and of substituting the consolidated corpo¬ 
ration as a party defendant,*^^ and a motion to sub¬ 
stitute the consolidated corporation as defendant 
after an adjudication has been made is not the 
proper mode.^5 On the other hand, it has been 
held that where an action of tort is commenced 
against a corporation which, after the commission 
of the tort, but before action brought, consolidates 
with another corporation, the complaint cannot be 
amended by substituting *the name of the consoli¬ 
dated corporation for that of the old corporation.^® 
An amendment of the summons and complaint in 
an action against a corporation after its merger in¬ 
to another corporation by substituting the name of 
the successor corporation can be made only on no¬ 
tice to the latter, and notice to defendant is insuffi¬ 
cient.^^ 

The abatement of an action against a constituent 
corporation, and revival against the consolidated 
corporation is discussed in the title Abatement and 
Revival § 102 a. 


Process. Where a merged corporation is served 
with process as defendant by service on an officer 
thereof who had ceased to be such as of the date 
of the merger, the service is invalid.*^® The serv¬ 
ice of a summons on a former officer of defendant 
corporation, which had merged into another cor¬ 
poration, is insufficient to charge the latter cor¬ 
poration which had assumed the note sued on at the 
time of the merger.*^® 

§ 1634. Pleadings 

a. Declaration, complaint, or petition 

b. Plea, answer, and subsequent plead¬ 

ings 

c. Issues, proof, and variance 
a. Dedaration, Oomplaint, or Petition 

A* declaration, petition, or complaint by or agalnat 
a conaolidated or merger corporation, or against a con¬ 
stituent corporation must state facts showing a cause of 
action. If fraud is alleged In a suit to enloln a merger 
with, or transfer of corporate assets to, another corpora¬ 
tion, the facts constituting the fraud shoulfi be averred. 

A declaration or petition which seeks a recovery 
against a consolidated corporation on a cause of 
action which originally accrued against a constitu¬ 
ent corporation must show against which one of the 
constituent corporations the cause of action arose,®® 
and must aver such facts as will subject the consol¬ 
idated corporation, or the corporation to which the 
debtor corporation had transferred all its assets, to 
liability thereon.®^ Some courts hold that there 
must be an allegation of compliance with conditions 
precedent to consolidation ;®2 but other courts hold 
that a general allegation of consolidation is suffi- 


72. N.C—^Way v. Morehead City 
Sea Food Co., 113 S.E. 781. 184 N. 
C. 171. 

73. U S.—Chief Consol. Mining Co. 
V. Mammoth Mlnlni? Co. of Neva¬ 
da, C.C.A.Utah. 29 F.2d 703, certi¬ 
orari dismissed Mammoth Min. Co. 
V. Chief Consol. Mining Co., 60 S. 
Ct. 78, 74 L..Ed. 1178. 

74. Mass.—Commonwealth v. City 
of Newton. 71 N.E. 699, 186 Mass. 
286. 

14a C.J. p 1079 note 60. 

Action begun in wrong name 

Where after consolidation of two 
corporations suit was brought 
against one of the original corpora¬ 
tions and service was made on the 
person who was its president, who 
was also the president of the new 
company, an amendment substituting 
the new company was permitted un¬ 
der a statute authorizing an amend¬ 
ment correcting the name of a party. 
—Solmonovich v. Denver Consol. 
Tramway Co., 89 P. 57, 39 Colo. 
282. 


75. N.Y,—Prouty v. Lake Shore, 
etc , R. Co.. 62 N.T. 363. 

76. S C.—Stewart v. Walterboro & 
W. Ry. Co., 41 S.E. 827, 64 S.C. 
92. 

77. N.Y.—Levick v. Niagara Falls 
Home Telephone Co., 102 N.Y.S. 
150. 52 Misc. 290. 

78. U.S.—O’Brien v. New York Edi¬ 
son Co., D.C.N.Y., 19 F.Supp. 968 
(second case). 

79. N.Y.—O’Donnell v. Milling & 
Lighting Co.. 298 N.Y.S. 9. 163 
Misc. 860. 

80. Mich.—Marquette, etc., R. Co. v. 
Langton. 32 Mich. 251. 

Va.—Langhorne v. Richmond City 
R. Co.. 19 S.E. 122. 

81. N.Y.—Castle v, Rochester Self 
Binder Co., 229 N.Y.S. 367, 132 
Misc. 276. 

14a C.J. P 1078 note 38. 

lunfloient allegatioiis 

(1> In suit by simple contract 

creditor of corporation against an¬ 
other corporation, to which Orst had 
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tran.«ifcrrcd all of its assets in ex¬ 
change for stock, a proposed amend¬ 
ed bill, not showing that transferor 
was insolvent at time of transfer, 
that transferee wholly or partly as¬ 
sumed transferor's debts, or held as¬ 
sets under express trust, or that 
plaintiffs had obtained Judgment 
against transferor, or that it was 
impossible to obtain such Judgment, 
is insufficient.—Ozan Lumber Co. v. 
Davis Sewing Mach. Co., D.C.Del., 
285 F. 395, affirmed, C.C.A.. 292 F. 
135. 

(2) Ordinary allegation of sale and 
purchase of business, rights, and as¬ 
sets between two corporations will 
not Justify inference of merger or 
consolidation without additional or 
special allegation indicating such in¬ 
tention or plan.—Mank v. Southern 
Kansas Stage Lines Co., 56 P.2d 71, 
143 Kan. 642. 

88. Vt.—^Vermont Univ. v. Baxter, 

42 Vt 99. 

Conditions generally see supra 89 

1617<-1620. 
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cient without averring in detail the facts showing,83 
or the steps taken to effect,®^ the consolidation. A 
mere allegation that a consolidated corporation is 
liable because it has assumed all of the assets and 
liabilities of the constituent corporation,85 or be¬ 
cause it is the successor of the constituent corpora¬ 
tion, 8® is insufficient. A complaint alleging consol¬ 
idation, succession, and a receipt of all of the con¬ 
stituent corporation's assets,87 as well as one alleg¬ 
ing that defendant corporation transferred all of 
its property to another corporation to defraud its 
creditors and is now insolvent®® have been held suf¬ 
ficient as against the transferee corporation, even 
though the transferee corporation is not a party to 
the contract sued on,®® and even though there is 
no allegation of lack of consideration for the assets 
transferred.®® An allegation of lack of considera¬ 
tion in the transfer of corporate assets may be dis¬ 
regarded when a conclusion of law erroneously 
drawn from the facts of the case.®i In an action 
against a constituent corporation a complaint al- 
leging a breach of contract occurring subsequent 
to the date of consolidation is insufficient®^ and 
cannot be amended under the guise of conforming 
the pleadings to the proof.®® In a suit to enjoin 
a merger of corporations, or a sale of all the as¬ 
sets of one corporation to another, as fraudulent, 
the facts showing fraud must be alleged.®'^ A peti¬ 
tion by a consolidated corporation must, of course, 
state a cause of action.®® An allegation that a 
stockholder participated in some of the proceed¬ 
ings connected with a consolidation is insufficient to 
charge him with consenting to such consolidation so 


as to entitle the consolidated corporation to require 
him to surrender his stock in exchange for stock 
in the consolidated corporation.®® In an action al¬ 
leging that defendant maliciously filed objections 
with the secretary of state to prevent the issue of a 
consolidation certificate, the omission to allege that 
those who attempted to effect a consolidation con¬ 
stituted a majority in interest, is fatal.®7 

Action for services in effecting merger. A com¬ 
plaint in an action on a contract for the issuance 
of stock for services in effecting a merger between 
defendant corporations is insufficient where it fails 
to allege that the contract was made with defendant 
corporations or cither of them.®® 

b. Plea, Answer, and Subsequent Pleadings 

The sufficiency of the answer and subsequent plead¬ 
ings Is governed by the general rules of pleading. The 
rule that an allegation of corporate capacity is admitted 
unless specifically denied does not apply to an allegation 
of consolidation prior to the commencement of the ac¬ 
tion. 

Where the unanimous consent of all of the stock¬ 
holders is essential to a consolidation, a mere aver¬ 
ment in an answer to a bill for an injunction that 
the consolidation was ratified by the stockholders is 
not sufficient.®® On a motion to dissolve an in¬ 
junction, an allegation of abandonment of the con¬ 
solidation proceedings set up in the answer is af¬ 
firmative matter, not responsive to the averment of 
the bill, and will not be considered, and the in¬ 
junction will not be dissolved on such a statement 
in the answer where no other official declaration of 
the abandonment or rescission of the resolution of 


83. Mich—Grocne v. Michigan Unit¬ 
ed Uys. Co, 123 N.W. 607, 159 
Mich. 58—Jackaon Cons. Trat:l, Co. 
V. Jackson Cir. Judgre, 119 N.W. 
915, 155 Mich. 522. 

84. Wis.—Collins v. Chicago, etc., 
R. Co.. 14 Wis. 492. 

85. N.Y. — Automatic Strapping 
Mach. Co V. Twisted Wire, etc., 
Co., 144 N.y.S. 1037, 159 App.Dlv. 
666—Hammer v. Independent 
Lamp, etc., Co., 169 N.Y.S. 744. 

' 14a C.J. p 1079 note 42. 

86 . N.Y. — Automatic Strapping 
Mach. Co. V. Twisted Wire, etc, 
Co.. 144 N.Y.S. 1037, 159 App.Div. 
656. 

87. Kan.—Ledbetter v. Sunflower 
State Oil Co.. 162 P. 763, 96 Kan. 
636. 

88 . Ind.—Magic Packing Co. v. 
Stone-Ordcan Wells Co., 64 N.E 
11, 168 Ind. 538—U S. Capsule Co 
V. Isaacs, 55 N.13. 832, 23 Ind.App. 
638. 

89. Ind.—^Magic Packing Co. v. 
Stoae-Ordean Wells Co., 64 N.E. 
11. 158 Ind. 688. 


90. Ind.—U. S. Capsule Co. v. 
Isaacs, 55 N.E. 832, 23 Ind.App. 
533. 

91. Cal —Schaake v. Eagle Auto¬ 
matic Can Co., 63 P. 1026, 67 P. 
759, 136 Cal. 472. 

98. N.Y. — Automatic Strapping 
Mach. Co. V. Twisted Wire, etc., 
Co., 144 NY.S 1037, 159 App.Div. 
656, reversing 142 N.Y.S. 6. 

93. N.Y.—Hammer v. Independent 
Lrfimp, etc., Co., 159 N.Y.S. 744. 

94. Del.—Rankin v. Interstate Equi¬ 
ties Corporation, Ch., 180 A. 541. 

ZiumlllcieBt allegatioiui 

(1) Allegations that sum owed 
by defendant corporation for stock 
in merged corporation was much 
greater than value of stock pur¬ 
chased. and that purpose of merger 
was to use funds of defendant corpo¬ 
ration to pay such debt, were too 
meager and vague to show fraud.— 
Rankin v. Interstate Equities Cor¬ 
poration, DeLCh., 180 A. 541. 

(2) Allegation of bill for injunc¬ 
tion that certain stock was bought 
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at price far exceeding, and not in¬ 
cluded in, average price, on which 
price of corporation assets wa.M 
based, was insufllcient on demurrer, 
where average price and exce&s were 
not stated.—Homer v. Crown Cork & 
Seal Co. of Baltimore City, 141 A. 
425, 165 Md. 66. 

95. Kan.—Union Pac. R. Co. v. 
Gochenour, 43 P. 1135, 56 Kan. 
643. 

14a O.J. p 1079 note 49. 

96w U.S.—Miller v. Chicago, etc., R. 
Co., C.C.N.y., 176 P. 379, modified 
on other grounds 193 F. 41, 113 C. 
C.A. 113. 

97. Mo.—Loewenberg v. De Voigne, 
123 S.W. 99, 145 Mo.App. 710. 

98. N.Y.—Dancey v. Brlegor Press, 
257 N.Y.S. 647, 235 App.Div. 861. 
followed in 257 N.Y.S. 649, 235 
App.Div. 861. 

99. Ky.—Botts v. Simpsonville, etc., 
Turnp. Road Co., 10 S.W. 134, 88 
Ky. 64, 10 Ky.U 669, 8 L.R.A. 
694. 
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consolidation is alleged.^ In a quo warranto pro¬ 
ceeding against a consolidated corporation, a plea 
that the corporation has filed its certificate of con¬ 
solidation with the secretary of state will entitle it 
to judgment, and the plaintiff’s reply of nul ticl rcc- 
•ord may be met by defendant’s rejoinder of prout 
patet recordiim.2 A stockholder in the old com¬ 
pany may dispute the title of the new corporation 
to maintain the action against him on his share sub¬ 
scription in the old corporation by pleading no cor- 
poration.3 An answer which alleges that plaintiff 
corporation has consolidated with another but 
which docs not allege the terms of consolidation or 
the dates or provisions of the statutes authorizing it 
is bad for uncertainty.^ Although an allegation of 
corporate capacity is frequently taken to be true un¬ 
less specifically denied, as stated supra § 1327, this 
rule does not apply to an allegation of consolidation 
prior to the commencement of the action.® 

c. Issues, Proof, and Variance 

The general rules apply as to what may be proved 
under the pleadings and the effect of a variance. 

Where an injured employee knew that the em¬ 
ployer corporation had transferred its plant to an¬ 
other corporation after his injury and there was 
nothing done to mislead him as to which was owner 
of the plant at the time of the injury or when he 
brought his action against the buyer, the buyer 
could show that it bought the plant after the in¬ 
jury had been sustained, under a general denial of 
liability, without alleging that the seller was the 
owner when the accident happened.® In an action 
against a consolidated corporation, a failure to aver 
that the cause of action arose against the constitu¬ 
ent corporation and the fact of consolidation con¬ 


stitutes a mere variance amendable at the trial and 
is not a ground for reversal of judgment.^ 

§ 1635. Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

The general rules as to presumptions and burden of 
proof are applicable In actions against consolidated cor¬ 
porations or corporations succeeding to the business of a 
defendant corporation. The burden of proving fraud In 
a consolidation, merger, or transfer of corporate assets 
to another corporation, is on the party alleging It. 

The general rules as to presumptions* and bur¬ 
den of proof® arc applicable in actions against con¬ 
solidated corporations, or corporations succeeding to 
the interests of defunct corporations. Fraud in a 
merger or consolidation will not be presumed,^® and 
a minority stockholder objecting to a consolidation 
or merger on the ground of fraud or unfairness 
has the burdcui of proof on that issue.^^ So, in an 
action by creditors against a corporation which had 
purchased all of the assets of the debtor corpora¬ 
tion, the burden is on plaintiffs to prfive their alle¬ 
gation that the transfer of such assets was fraudu- 

lcnl.i2 

b. Admissibility 

The admiesibility of evidence to prove consolidation 
or merger, or other issues arising in actions by minority 
stockholders or creditors against consolidated or suc¬ 
ceeding corporations, is governed by the ordinary rules 
of evidence. 

The admissibility of evidence in an action by a 
minority stockholder against a corporation acquir¬ 
ing the interests of another corporation by merger 


1. Ala.—Nathan v. Tompkinn, 2 So. 
747, 82 Ala. 437. 

9. Pa.—Commonwealth v. Atlantic, 
etc., R. Co., 63 Pa. 9. 

3. Ohio.—Mansfield. C. & L. M. 
R. Co. V. Stout. 26 Ohio SI. 241. 

14a C.J. p 1079 note 68. 

4. Ind.—Hubbard v. Chappel, 14 
Ind. 601. 

5. Iowa.—Koons v. Chicago, etc., R. 
Co., 23 Iowa 493. 

6. Ky.—Furnace Coal Mining Co. 
V. Caldwell, 236 S.W. 1028. 193 Ky. 
516. 

7. l*nd.—Indianapolis, etc., R. Co. v. 
Jones. 29 Ind. 466, 96 Am.I>. 654. 

8 . Ohio.—Auglaize Box Board Co. 
V. Hinton, 126 N.K. 881, 100 Ohio 
St. 505, error dismissed 41 S.Ct. 60, 
254 U.S. 610, 66 L.Kd. 437. 

19 O.J.S.-80 


FartlGolAr presnmptioii 

Where personal Injury to employee 
was actually caused by corporation 
operating plant of former corpora¬ 
tion sued by employee, but which 
had ceased to exist, and where any 
negligence and liability were those 
of operating corporation, and such 
corporation had procured liability in¬ 
surance policy "solely in Its own be¬ 
half," and defended the suit, it 
would be presumed to have done so 
because it caused injury and knew 
that any liability therefor was its 
own liability.—Auglaize Box Board 
Co. V. Hinton, supra. 

9. Kan.—Jackson v. K. & L. O., 167 

P. 1046, 101 Kan. 383. 

Particular Isauca 

Corporations sued on contract of 
defunct corporation to pay plaintiff 
in shares had burden to show actual 
value was less than par value.— 
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Dicker v Halo-American Oil Corpo¬ 
ration. 6 P 2d 550, 119 Cal.App. 451. 

10. Del —MacFarlanc v. North 
American Cement Corporation, 157 
A 396, 16 Dcl.Ch 172. 

11. Ind.—Raff v. Harrow, 111 N.E. 
189, 184 Ind. 353. 

Value of dlsaeatiag ■tookholdor’a 
stock 

In suit by stockholder dissenting 
to merger to recover fair value of 
his stock, burden rests on plaintiff 
to prove by proper evidence the fair 
value of his stock at date of con¬ 
summation of merger; nor does such 
burden rest on defendant corporation 
because it held the majority of the 
slock in, and controlled, corporation 
in which plaintiff held his stock.— 
l»ridrnore v. Whiting Corporation, 268 

lll.App. 692. 

18. Tenn.—Hicks v. Whiting, 268 S. 
W. 784, 149 Tenn. 411. 
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or a transfer of all of the assets of such predeces¬ 
sor, to recover the value of his stock in the merged 
corporation, or a proportionate share in the stock 
in the transferee corporation, or in an action hy 
a crcTditor of a corporation which has consolidated 
with, or been succeeded by, another corporation,^^ 
including evidence to prove consolidation or mcr- 
gcr,i® is governed by the general rules of evidence. 
The ordinary evidence of a consolidation is an au¬ 
thenticated copy of the instrument of incorporation 
on file in the office of the secretary of state,al¬ 
though such certificate of incorporation is not con¬ 
clusive as to the terms of the consolidation agree- 
ment.i'^ Plaintiff need not produce primary evi¬ 
dence of the fact of consolidation where defendant’s 
attorney testifies as to such fact for plaintiff with¬ 
out objection.!® No evidence as to the terms of the 
contract of consolidation relating to the liability of 
the consolidated corporation for the debts and ob¬ 
ligations of a constituent corporation is necessary 
where such liability is expressly declared by the 
statute under which the consolidation is effected.!® 
When a corporation on the sale of its property to 
another corporation transfers to the latter its books 
and records, entries made in such books are ad¬ 
missible as against the transferee without further 
authentication.®® Where a corporation consolidates 
with another, which assumes the payment of its 
debts, a guaranty by the stockholders of the former 
to pay all its debts may be shown by parol to be in¬ 


tended to indemnify the corporation assuming the 
payment of the debt against liability or loss under 
the contract for payment of the debt of the former 
corporation, and not for the benefit of the creditors 
of the former corporation.®! Evidence of the man¬ 
ner in which one constituent corporation distributed 
among its stockholders the stock of the consolidated 
corporation allotted to it is inadmissible in an ac¬ 
tion brought by the stockholders of another con¬ 
stituent corporation to compel a like distribution.®® 
In a proceeding prosecuted in the name of one of 
the original corporations and continued by the con¬ 
solidated company, the admissions and acts of the 
precedent company, made and donegn the litigation, 
bind the consolidated company, since they are deem¬ 
ed to have been made and done by the same corpo¬ 
ration.®® 

c. Weight and Sufficiency 

The weight and eufficiency of evidence In an action 
against a conaolidated corporation or a corporation auc- 
ceeding to the intereata of another corporation are de¬ 
termined by the general rule of evidence. 

The general rules governing the sufficiency of ev¬ 
idence apply in an action by a creditor of a corpo¬ 
ration which has been succeeded by another corpo¬ 
ration,®^ and in an action by a minority stockhold¬ 
er to compel issuance to him of his proportionate 
share of stock in the new corporation or to recover 
the par value of his stock,®® including the issue of 


la U.S.—Stewart v. Kelly Axe 
Mfg. Co., C.C.A.W.Va., 18 P.2d 
667. 

Ill—Pridmore v. Whitine Corpora¬ 
tion, 268 llLApp. 5U2. 

14. Ala.—Copeland Bros. Realty 
Co. V. Jones, 108 So. 591, 214 Ala. 
615. 

Bvldeace admissible 

(1) Under claim that another cor¬ 
poration had succeeded to interest of 
defendant before cause of action for 
services arose, where defendant’s 
manager testifled he had notified 
men of change, testimony of another 
employee that he had not been noti¬ 
fied was properly admitted.—Cope¬ 
land Bros. Realty Co. v. Jones, su¬ 
pra. 

(2) Committee’s report of plan, 
sul>stanttally followed, for consoli¬ 
dation of corporations, was admis¬ 
sible in suit against new corporation 
for amount of Judgmeiit against old 
corporation —^Kinsella v. Marquette- 
Easton Finance Corporation, Mo. 
App., 28 S.W.2d 427. 

15. La.—Lenehan v. Gulf Land, etc., 
Co., 42 So. 780. 118 La. 217. 

16. 111.—Columbus, etc. R. Co. v. 

Skidmore, 69 111. 566—East St. 

Louis Connecting R. Co. v. Wa¬ 


bash, etc., R. Co., 24 Ill.App. 279, 
reversed on other grounds 15 N.E. 
45. 123 Ill. 594. 

14a C.J. p 1080 note 68. 

17. N.Y.—-Klein v. East River Elec¬ 
tric Light Co., 86 N.Y.S. 164, 90 
App.Div. 92. reversed on other 
grounds 74 N.E. 495, 182 N.T. 27. 

18. Mo.—Kinion v. Kansas City, 
etc., R. Co., 39 Mo.App. 382. 

19. Mo.—^Kinion v. Kansas City, 
etc., R. Co., pupra. 

80. U.S.—Dancel v. Goodyear Shoe 
Mach. Co., C.C.N.Y., 137 P. 167, af¬ 
firmed 144 F. 679. 76 C.C.A. 481, 
certiorari denied 26 S.Ct. 766, 202 

U. S. 619, 50 L.Ed. 1174. 

81. Ill.—Hedges v. Bowen. 83 HI 
161. 

88. Cal.—Kohl y. Lilienthal, 20 P. 
401, 22 P. 689, 81 Cal. 378, 6 L.R.A. 
620. 

83. U.S.—Philadelphia, etc., R. Co. 

V. Howard, Md., 13 How. 307, 14 
L.Ed. 157. 

84- Ala.—Copeland Bros. Realty Co. 
V. Jones. 108 So. 691, 214 Ala. 
616. 

BVld«B04 iUBUttefat 

(1) To bind corporation purchas¬ 
ing property of another to pay Judg¬ 
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ment against that other for injury 
to employee occurring after transfer 
of property.—^Norfolk & W. Ry. Co 
V. Murphy, 281 S W. 471, 213 Ky 
464. 

(2) To show that defendant’s 
predecessor, whose debts it assumed, 
received any consideration for note 
sued on.—Otis v. Ohio Mines Co., 138 
P. 777, 16 Ariz. 264. 

85. U.S.—Stewart v. Kelly Axe 

Mfg. Co., C.C.A.W.Va., 18 F.2d 667. 
Xvidenco suttcleat 

(1) To sustain finding that stock 
of corporation succeeding to assets 
of another, of which plaintiff was 
stockholder, tendered to plaintiff, 
represented his proportionate share 
of transferee’s stock.—Stewart v. 
Kelly Axe Mfg. Co., supra. 

(2) In stockholder’s action against 
corporation, and other corporation to 
which it had transferred its assets 
to recover par value of their stock, 
under contract between two corpora¬ 
tions entitling stockholders In first 
corporation to par value of stock in 
cash or stock in second corporation, 
evidence was sufficient to prove that 
plaintiffs never notified defendants 
that they elected to take the stock, 
instead of the cash.—^Way v. Carter- 
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fraud in a merger or transfer of assets of one cor¬ 
poration to another,2® and the cxistence^^ or 
breaches of an agreement by a new corporation, or 
a corporation taking over all the assets of another 
corporation, to assume the debts of its predecessor. 
When one corporation, in a transaction which ap¬ 
pears on its face to be a purchase and sale, ex¬ 
changes some of its own capital stock for' a con¬ 
trolling interest in the capital stock of other corpo¬ 
rations, a clear preponderance of proof is essential 
to establish a consolidation.^^ 

§ 1636. Trial 

The general rules that questions of fact are for the 
Juryp and that the Instructions must be warranted by 
the evidence, are applicable. 


In an action against a corporation purchasing the 
assets or succeeding to the interests of another cor¬ 
poration, the rule that questions of fact must be 
submitted to the jury is applicable.^® Whether, 
where a new company took over the business and 
assets of an old company, a novation in fact exist¬ 
ed as to obligations of the original company, is a 
question for the jury.31 Instructions must be war¬ 
ranted by the evidence.^* 

§ 1637. Judgment, Decree, and Execution 

The Judgment or relief awarded In an action Involving 
the liability of a conaolidated or aueceaaor corporation, 
and the right to levy execution on the property of the 
conaolidating or predeceeaor corporation In poaseaalon of 
the consolidated or successor corporation depend on the 


et Ico. Trajisportalion & Storage Co., 
119 S.E. 232, 186 N.C. 224. 
aa Trnn.-—Hicks v. Whiting, 258 S. 

W. 784, 149 Tenn. 411. 
avidenoe iiLBiiflLoieii.t 

(1) To show fraud generally.— 
Hicks V. Whiting, supra. 

(2) To show that alleged under¬ 
valuation of merging corporation's 
assets indicated bad faith; enjoin¬ 
ing merger for fraud being unjusti¬ 
fied.—Cole V. National Cash Credit 
Ass'n, 156 A. 183, 18 Del.Ch. 47. 

(3) To establish that new stock 
allocated to one merging corporation 
was so inequitably and unfairly ap¬ 
portioned under merging plan be¬ 
tween preferred and common stock¬ 
holders of such corporation as to 
warrant injunction preventing 
merger.—MacFarlane v. North Amer¬ 
ican Cement Corporation, 167 A. 396, 
16 Del.Ch. 172. 

(4) To show that consideration for 
merger of corporations was so in¬ 
adequate as to indicate dishonesty.— 
Armstrong v. Hayden, 214 N.Y.S. 747, 
126 Misc. 786. 

27. Ky.—I’ayne^Baber Coal Co. of 
Kentucky v. Butler, 123 S.W 2d 
273. 276 Ky. 211. 

avidsnos snlllolsnt 

(1) To show assumption of lia¬ 
bilities generally. 

Ky.—Payne-Baber Coal Co. of Ken¬ 
tucky V. Butler, supra. 

N.C.—Corbitt Co. v. John P. Nutt 
Corporation, 194 S.E. 120, 212 N.C. 
666 . 

Tex.—Texas Seed, etc., Co. v. Chi¬ 
cago Set, etc., Co., Clv.App., 1S7 
S.W. 747. 

(2) Evidence that officers of vari¬ 
ous express companies, which were 
consolidated in the American Rail¬ 
way Express Company, had stated 
consolidated company would assume 
debts of existing companies, and 
thatf after consolidation, claim 
agents of new corporation had ‘set¬ 
tled numerous claims against former 


corporations, drawing vouchers 
therefor on new corporation which 
had honored them, shows an agree¬ 
ment, either expressed or implied, on 
part of new corporation to assume 
debts of former companies.—Grice v. 
American Ry. Express Co., Tex.Civ. 
App., 248 S.W. 82. 

Bvidsnos InsmAolsat to establish 
agreement to assume liabilities.— 
Central Electric Co. v. Sprague Elec¬ 
tric Co., Ill., 120 F. 926, 67 C.C.A. 
197. 

aa Tenn.—Hicks v. Whiting. 268 
S.W. 784, 149 Tenn. 411. 

Bvidsnos lasnAcisnt to show that 
corporation taking over assets of 
debtor corporation breached its 
agreement to assume as its own ob¬ 
ligations any recoveries that com¬ 
plainants might have against corpo¬ 
ration whose assets were taken over. 
—Hicks V. 'Whiting, supra. 

29. U.S.—Harrimiui v. Northern Se¬ 
curities Co., N.Y., 26 S.Ct. 493, 197 

U.S. 244, 49 L.Ed. 739, affirming, N. 
J., 134 F. 331, 67 C.C.A. 245, re¬ 
versing, C.C.N.J., 182 F. 464. 

30. Mo.—Ingram v. Prairie Block 
Coal Co., 6 S.W.2d 413, 319 Mo. 
644. 

Okl.—Spring Creek Oil Corporation 
v. Dillman, 216 P. 1053, 90 Okl. 
129. 

Particular issues for jury 

(1) In action for death of taxi¬ 
cab passenger killed in collision with 
automobile, whether by resolution of 
corporation to acquire operating 
properties, including good will, of 
company which owned taxicab in 
collision, transaction was completed 
whereby acquiring corporation be¬ 
came liable for acquired company's 
tort, was for jury.—Malone v. Red 
Top Cab Co. of Lios Angeles, 60 P.2d 
543. 16 Cal.App.2d 268. 

(2) Liability for injuries of cor¬ 
poration purchasing assets of in¬ 
jured plaintiff’s employer was ques¬ 
tion for jury, where corporation had 
same officers, transfer immediately 
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followed injury, and recited consid¬ 
eration had not been paid.—Ingram 

V. Prairie Block Coal Co., 5 S.W 2d 
413, 319 Mo. 644. 

(3> In action for salary, whether 
plaintiff, employed to manage chem¬ 
ical and research laboratory, after 
notice, accepted change in his con¬ 
tract made by defendant corporation, 
which succeeded to all assets of 
original employing corporation, and 
assumed its debts, was for Jury.— 
North V. York Metal & Alloys Co., 
126 A. 207. 281 Pa. 99. 

Birseted vsrdiot 

In action against defendant corpo¬ 
rations for failure of the one. to ac¬ 
cept delivery of goods contracted 
for by the other, its predecessor in 
business, plaintiff, although making 
out a case for Jury as to both de¬ 
fendants, was not entitled as matter 
of law to directed verdict, where 
question as to whether liabilities of 
original corporation as well as Its 
assets passed, and also whether its 
successor had or had not adopted the 
contract sued on. was one of fact.— 
Electric Products Co. v. St. Louis 
Theater Supply Co., Mo.App., 273 S. 

W. 135. 

31. N.J.—Parsons Mfg. Co. v. Ham¬ 
ilton Ice Mfg. Co., 73 A. 254, 78 
N.J.Law 309. 

32. Va.—Virglnla-Lincoln Furniture 
Corporation v. Southern Factories 
& Stores Corporation, 174 S.E. 848, 
162 Va. 767. 

Xnstmctlon warrantsd by avidsiios 

Instruction to effect that corpora¬ 
tion selling all assets to another cor¬ 
poration in consideration of assump¬ 
tion by the latter of its indebtedness, 
with knowledge of unsettled claim 
against corporation whose assets 
were transferred, would be liable in 
action on such claim for any amount 
jury believed plaintiff was entitled 
to recover, was held warranted by 
evidence.—^Virginia-Lincoln Furni¬ 
ture Corporation v. Southern Fac¬ 
tories & Stores Corporation, supra. 
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general rules relating to Judgmenta and execution!, and 
the clreumstancei of the case. 

Where a partially executed agreement to consol¬ 
idate is found to be ultra vires, the court should not 
grant or perpetuate an injunction which has the ef¬ 
fect of executing the agreement, but- it should al¬ 
low an accounting as to the benefits received by ei¬ 
ther corporation.^^ A judgment against the con¬ 
solidated corporation, rendered in an action pending 
against one of the precedent corporations without 
new process against the new company and proof of 
the fact of the consolidation and successorship has 
been held to be erroneous but the contrary has 
been held where there was proof of consolidation 
without the. issuance of new process.35 Execution 
issued on a judgment obtained after consolidation 
in an action commenced against a constituent corpo¬ 
ration before consolidation may be levied on proper¬ 


ty of the constituent corporation in the possession 
of the consolidated corporation.3® Also, it seems 
that where on a consolidation the new corporation 
assumes all the liabilities of the old, a judgment and 
execution against the old corporation would bind 
the property of the new one; but where, although 
a new corporation has purchased all the property 
and assumed all the liabilities of an old corpora¬ 
tion, yet they are separate and distinct corporations 
and have not consolidated, a levy of execution and 
all subsequent proceedings thereunder on the prop¬ 
erty to satisfy a judgment against the old company 
are void.®*^ Where a consolidated corporation is 
dissolved after the recovery of judgment against it, 
the judgment stands substantially as a judgment 
against both the constituent companies, so that 
plaintiff may have execution against either.®® 


XVIII. DISSOLUTION OB FOBFEITUBE OF FBANCHESE 


A. IN GENERAL 


§ 1638. Definition and Modes of Dissolution 

The dissolution of a corporation is the termination of 
its corporate existence in any manner. There may be 
either a de facto or a de Jure dissolution. 

The dissolution of a corporation is the termina¬ 
tion of its corporate existence in any manner.®® 
Although it properly may be said that an act of in¬ 
corporation is a compact between the creating gov¬ 
ernment on the one side and the created corpora¬ 
tion on the other side and that the corporation 
can come to an end only by some act of the sover¬ 
eign power by which it was established,^® corpora¬ 
tions may dissolve in numerous ways,4l which have 


been enumerated as^® an act of the legislature, the 
death of all its members, a forfeiture of its fran¬ 
chise, and a surrender of its charter. Other author¬ 
ities^® have added to this list dissolution by expira¬ 
tion of the term of existence granted to the corpo¬ 
ration by the legislature, and by the happening of 
a contingency prescribed by the charter. In cases 
where the right of the legislature to repeal the char¬ 
ter has not been reserved in the original grant, dis¬ 
solution by legislative act is omitted from this catc- 
gory.^'^ Where the statutory method for dissolution 
of corporations is exclusive, a corporation can be 
dissolved only in the way provided by statute.*® 


33. Mias.—GreonviHe Compress, etc., 
Co. V. Planters’ Compress, etc , Co., 
13 So. 873, 70 Miss. 669, 35 Am.S. 
R. 681. 

34. Ga.—Selma, etc., U. Co. v. Har¬ 
bin, 40 (5a, 706. 

35. Mo.—Klnion v. Kansas City, 
etc., R. Co., 39 Mo.App. 574. 

30. Fla.—^Atlantic Coast Liine R. 
Co. V. Cone, 43 So. 514, 53 Flo. 
1017. 

37. Ind.—Shipman Coal Min., etc., 
Co. V. Pfeiffer, 39 N.E. 291, 11 
Ind.App. 445. 

as. Ind.—Ketcham v. Madison, etc., 
R. Co., 20 Ind. 260. 

3S. N.Y.—New York Title & Mort¬ 

gage Co. V. Friedman, 276 N.Y.S 
72, 163 Misr. 697. 

14a C.J. p 1081 note 90. 

Assignment for beneftt of creditors 
distinguished see the title Assign¬ 
ments for Benefit of Creditors S 
4 1. 


Basinsss dsatli 

“ ‘Dissolution’ means a going out 
of business, a cessation of business 
activity—business death, in short.”— 
In re Doe Run Lead Co., 223 S.W. 
600, 611, 283 Mo. 646. 

“Dissolving a corporation’* 

A phrase sometimes used as syn¬ 
onymous with “annulling the charter 
or terminating the existence of the 
corporation,” and sometimes as 
meaning merely a Judicial act which 
alienates the property and suspends 
the business of the corporation, 
without terminating its existence.— 
In re Independent Ins. Co., C.C.Mass., 
13 F.Cas.No.7.0I7, Holmes 103—18 C. 
J. p 1287 note 15. 

“Dignidatioa” of corporation im¬ 
plies winding up of affairs of cor¬ 
poration and settlement with cred¬ 
itors.—New York Title & Mortgage 
Co. V. Friedman, 276 N.Y.S. 72, 153 
Misc. 697. 

40. Mass.—Syrian Antiochean St. 
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George’s Orthodox Church v. 
Ghize, 154 N E. 839, 258 Mass. 74. 

41. U.S.—In re Hool Realty Co., C. 
C.A.Tll., 2 F.2d 334, certiorari de¬ 
nied Shelby v. Hummel, 45 S Ct. 
226, 266 U.S. 633, 69 L.Ed. 479. 

42. Me.—Penobscot Boom Corp. v. 
Lamson, 16 Me. 224, 33 Am.D. 656. 

14a C.J. p 1081 note 91. 

4& Mo.—Hidden v. Edwards, 285 
S.W. 462, 313 Mo. 642. 

14a C.J. p 1081 note 96. 

44. Ohio.—Meintire Poor School v. 
Zanesville Canal & Mfg. Co., 9 
Ohio 203, 34 Am.D. 436. 

46. Or.—^Anderson v. Burgess, 223 
P. 244, 110 Or. 265. 

Transfer of property held to be in 
effect a dissolution in violation of 
law.—Richter v. Sea Gate Ass’n, 199 
N.Y.S. 303, 120 Misc. 307, affirmed 
202 N.Y.S. 68, 207 App.Div. 573. 
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De facto or de jure dissolution. The dissolution 
may be either a dissolution de facto or a dissolution 
by law.^® A '‘de facto dissolution” means that dis¬ 
solution which takes place in substance and in fact, 
when the corporation by reason of insolvency or for 
other reason suspends all its operations and goes 
into liquidation without availing itself of the stat¬ 
utory procedure provided for that purpose.^7 a 
dissolution in any other manner is a dissolution by 
law.*8 

§ 1639. Statutory Provisions 

Some etatutes providing for the diisolution of corpo¬ 
rations under certain circumstances are considered as 
deciaratory of the common iaw. 

Some statute providing for the forfeiture of cor¬ 
porate charters are considered merely as declara¬ 
tory of the common-law right of the sovereign to 


dissolve corporations which violate its laws.^® 

§ 1640. When Dissolution Takes Effect 

Dissoiution takes effect, In proceedings had under 
statutes providing therefor, at the time designated in 
such statutes. 

Where the dissolution proceedings are bad under 
statute, dissolution takes effect as of the time desig¬ 
nated by the statute.***/^ The general rule is that in 
case of an ipso facto dissolution it takes effect as 
an effectual and legal dissolution immediately on 
the forfeiture of the charter of the corporation,51 
except where certain initial steps are by statute 
made necessary conditions precedent but that in 
the case of a dissolution under judicial proceedings 
the dissolution takes effect as an effectual and le¬ 
gal dissolution only on the judicial determination of 
a competent court or tribunal.53 


B. RIGHT OF STOCKHOLDERS OR DIRECTORS TO DISSOLVE 


§ 1641. In Central 

Generally speaking, a corporation has a right to sur¬ 
render its franchise, although this right is subject to 
various limitations and interpretations. 

Generally speaking, a corporation has a right to 
surrender its franchise,®^ all hough, as considered in 


the sections immediately following, this right has 
been variously interpreted in different jurisdictions. 
Ordinarily, under the statutes, this right to have 
the corporation dissolved may be exercised by the 
stockholders.^^ Where the state reserves a right 
to amend or repeal the charter, the stockholders' 


4a U S —Tlrntschol v. Fidelity & 
Deposit Co. of Maryland, C.C A. 
Mo.. 87 F 2d 832. 

Mo.- Hidden v. Edwards, 285 S.W. 
462. 313 Mo 642. 

Tex State v. Dilbcck, Clv.App., 297 
S.W 1049, certiorari denied Dil- 
beck V. State of Texas, 48 S Ct. 
,339. 276 US 633, 72 L Ed. 742 
14a CJ p. 1081 notes 1, 2. 

47. IT S—Hentsehel v. Fidelity & 
Deposit <^o. of Maryland, C.C.A. 
Mo . 87 F.2d 833. 

La.—Dcilhonde v. TariKipaboa Bunk 
& Trust Co., App, 153 So. 71, 72. 
quoting; Corxms Jnzls- 
Mo.—Hidden v. Edwaids, 286 SW 
462. 313 Mo. 642. 

14a C.J. |> 1082 note 3. 

Oorporatioa liald diBsolvad 

Where a corporation had ceased 
to function, and had neither officers 
nor dii'ectons nor stockholders quali¬ 
fied to act os such, and its stock had 
been transferred by its sole stock¬ 
holder, it was in efTert and in equity 
dissolved—Jn re Ilool Ilealty Co, C 
C.X.III,. 2 F 2d 3.34, certiorari denied 
Shelby v. Ilummel. &Ct. 225. 266 
IT.S. 633, 69 L.Ed. 479. 

Histribiitioa. of assots 

Although a de jure di.s8o1u4ion 
may bo only on suit by the slat« or 
by following: certain statutory pro¬ 
cedure. a de facto dissolution or 
winding: up of business and distribu¬ 
tion of assets may be elXected 


througrh the chancery couit in oth¬ 
er .suits —Nashville Pa»jket Co. v. 
Neville, 235 S W. 64, 66, 144 Tcnn. 
698, citing: Corpus Juris. 

4C. N.Y —Kincaid v Dwindle, 59 N. 
Y 518—Lake Ontario Nat. Bank v. 
Onondagra County Bank, 7 Hun 519 
14a C.J. p 1082 notes 5-9. 

49. Ill,—People ex rel. Kerner v. 
Blue Rose Oil Co., 106 N.E. 456, 
360 Ill, 397, certiorari denied Blue 
Rese Oil Co. v. People of State of 
Illinois ex rel. Kerner. 56 S.Ct. 
121. 296 U.S. 605. 80 L Ed. 492. 

50. la Now Jersey, under Corpora¬ 
tion Act, 2 Comp.St.l910 p 1619, § 31, 
where there is a unanimous consent 
in writing: of the stockholders to the 
dissolution of a corporation, such dis¬ 
solution IS efCectivo at latest on the 
filing: of such consent with the secre¬ 
tary of .state and the issue of a oer- 
tiflcale of dissolution by him. and 
thereupon the jurisdiction conferred 
on the court of chancery by § 66 of 
the Act. 2 Comp.St.l910, p 1636, at¬ 
taches.—In re New Jersey llefrigrcr- 
atinff Co., 122 A. 8.32, 95 N.J J3vi 215. 

51. N.Y.—^AVilson v. Brown, 175 N Y. 
S. 688. 107 Misc. 167, alTlrmed 179 
N.Y H. sr,s. 

14a C.J. p. 1149 nolo 89. 

52. Tex.—Millsaps v. Johnson, Civ. 
App., 196 S.W. 202. 

53. N.H.—State v. Fourth New 
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Hnmp.shire Turnp. Road, 15 N.H. 
162, 41 Am.D. 690. 

14a C.J. p 1149 not*‘S 91, 92. 

54, N.H.—Bowditch v. Jackson Co , 
82 A 1014, 76 N.H. 351, L R.A. 
1917A 1174, Ann.Cas.lOlSA 366. 

14a C.J. p 1082 note 10. 

Voluntary proceeding: for dissolution 
see infra S§ 1684-1693. 

No contract to contrary 

Corporation, purchasing: majority 
of another corporation’s slock, In¬ 
cluding incorporators’ shares, on con¬ 
dition that price of such shares 
should be payable only when they 
were released from escrow by corpo¬ 
ration rommibsioncr's permission, did 
not impliedly agree never to exercise 
power to dissolve latter corporation, 
and hence was not liable to incorpo¬ 
rator for price of his escrow slock on 
ground of breach of contract in vot¬ 
ing its stock for dissolution.—Taylor 
v. National Supply Co. of California, 
56 P.2d 263, 12 Cal.App.2d 567. 

55. Md.—Jersey Boulevard Corpora¬ 
tion V. Lerner Stores Corporation, 
178 A. 707, 168 Md. 632. 

Sxecutor 

Where decraned’s cornpJete stock 
control of corporal ion passed to ex¬ 
ecutor, executor possessed right to 
effect Its voluntary dii^solution.—In 
re Steinberg’s Estate, 274 N.Y.S. 914, 
163 Misc. 339. 
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rig^ht to dissolve is at all times subject to the state’s 
povirer to restrict the same, or to regulate its exer¬ 
cise.®* 

§ 1642. Intent and Consent of Stockholders 

The surrender of Its charter by a corporation is a 
question of intent. The majority of the stockholders, In 
the absence of a statute or contract to the contrary, may, 
if they act In good faith, determine that the corporation 
be dissolved. 

In accordance with the rule already discussed in 
§ 496 that the majority stockholders may, if they 


act in good faith, exercise that share of the man¬ 
agement vested in the stockholders, in the absence 
of a statute to the contrary,a corporation may by 
the vote of a majority of its stockholders,®® in the 
absence of a statute fixing the number required,®® 
determine to pay its debts, close up its affairs, and 
settle with its stockholders on terms most advan¬ 
tageous to them. The surrender by a corporation 
of its charter, regarded as the act of the corpora¬ 
tion or of its stockholders, is a question of inten¬ 
tion,®® as evidenced by their acts.®^ This inten- 


Slngle owner of ell elieree of etook 

18 entitled to dissolve corporation by 
compliance with governing statute.— 
Atkinson v. Reid, 47 S.W.2d 671, 186 
Ark. 801. 

60. Cal.—In re San Diego College 
Hill Dand Assoc.. 108 P. 681. 167 
Cal. 596. 

Repeal of charter as ground for dis¬ 
solution see infra § 1654. 

67. Za Xowa 

(1) The provisions of Code 1897 
S 1617. that a corporation may be dis- 
.Molved by unanimous consent of its 
stockholders, or in accordance with 
its articles, are not so restrictive as 
those of Code 1873 § 1066.—Beiden- 
kopf V. Des Moines L. Ins. Co., 142 N. 
W. 434. 160 Iowa 629. 46 L.H.A.,N.S.. 
290. 

(2) The provision of Code 1873 I 
1066 that no corporation can be dis¬ 
solved prior to the period flxed In the 
articles except by unanimous consent, 
unless a different rule has been 
adopted in the articles, applies only 
when no circumstances arise that de¬ 
feat the purpose for which the corpo¬ 
ration was organized, and that re¬ 
quire an earlier dissolution, as where 
the business proves a failure.—^Price 
V. Holcomb, 66 N.W. 407, 89 Iowa 123. 

(3) Code 1897 9 1640, Code 1924 
S 8402, providing for equity proceed¬ 
ing to dissolve corporation and re¬ 
serving to stockholders and creditors 
rights possessed by them, does not 
<’onfer on stockholders any new or 
enlarged rights, but only reserves to 
them rights previously possessed.— 
First Nat. Bank v. Fireproof Stor¬ 
age Bldg. Co., 202 N.W. 14, 199 Iowa 
1285. 

58L U.S.—Oeddes v. Anaconda Cop¬ 
per Mining Co., Mont., 246 P. 225, 
J57 CC.A 417, affirming, D.C., 222 
P. 129, reversed on other grounds 
41 S.Ct. 209. 254 U.S. 590, 66 D.Ed. 
425. 

Iowa.—Rossing v. State Bank of 
Bode, 166 N.W. 264. 181 Iowa 1013. 
N.H.-—Second Nat. Bank v Old Guar¬ 
anty Sav. Bank of Nashua, 160 A. 
737, 84 N.H. 342. 69 A.B.U. 1260. 
N.Y.—Major v. American Malt & 


Grain Co.. 181 N.Y.S. 162, 110 Mlsc. 

132. 

14a C.J. p 1083 note 46. 

Corporation hold legally dlaaolved 
by stockholders.—Ellett v. Morefleld, 
106 So. 348, 159 La. 296. 

BlmlBlsbing membonhip 

Under statutes in some states 
where the number of members has 
been greatly reduced, and the number 
is diminishing, warranting the infer¬ 
ence that the organization is no long¬ 
er serving the purpose for which it 
was organized, the corporation may 
be dissolved in the discretion of the 
court on petition of a majority of 
the remaining members. The fact 
that a by-law makes provision for 
winding up the corporation in case 
the number of members reaches a 
certain minimum docs not preclude 
action by the majority for dissolu¬ 
tion. although the minimum is not 
yet reached.—Idan Lltto Temperance 
Soc. V. Isakson, 106 N.E. 681, 219 
Mass. 96. 

Mo impliod ooBtroet 

There is no implied contract to re¬ 
main in business which will prevent 
such a majority of the stockholders 
as is specified in the articles of in¬ 
corporation from dissolving the cor¬ 
poration.—Rossing v. State Bank of 
Bode, 165 N.W. 264, 181 Iowa 1013. 
Statute port of cliartsr 

A statute, providing for the dis¬ 
solution, under certain circumstances, 
of corporations on application of per¬ 
sons holding two thirds of the out¬ 
standing stock, which was in exist¬ 
ence long before incorporation of the 
corporation, is as much a part of the 
charter as though expressly written 
therein.—Dorris Motor Car Co. v. 
Colburn, 270 S.W. 339, 307 Mo. 137. 
Bsvlew by court 

In the absence of fraud or bad 
faith, the decision of the majority 
is not revlewable by the court.— 
Rossing V. State Bank, 165 N.W. 264, 
181 Iowa 1013. 

59. Operation of statute 

Statute permitting voluntary disso¬ 
lution of membership corporation by 
two thirds vote does not abrogate by¬ 
law for continued existence of corpo¬ 
ration 80 long as ten members desire 
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it.—St. John of Vizzini v. Cavallo. 
234 N.Y.S. 683, 134 Misc. 162. 

Feroeutoge reguixed under statutes 

(1) Three fourths. 

Iowa.—Rossing v. State Bank, 166 
N.W. 264, 181 Iowa 1013. 

La.—Slattery v. Greater New Orleans 
Realty & Development Co., 66 So. 
668, 128 La. 871—Trisconi v. Win- 
ship, 9 So. 29, 43 La.Ann. 45, 26 
Am.S.R. 176. 

(2) Two thirds.—In re College Hill 
Land Assoc., 108 P. 681, 167 Cal. 
596—14a C.J. P 1084 note 68. 

(3) Sixty per cent.—Lebold v. In¬ 
land S. S. Co., C.C.A.I11., 82 F.2d 351. 

(4) A majority. 

Pa.—In re German Gen. Ben. Assoc., 
30 Pa. 156. 

W.Va.—Hurst v. Coe. 3 S.E. 564. 30 
W.Va. 168. 

14a C.J. p 1085 note 69. 

90, N.H.—Manchester St. R. Co. v. 

Williams, 62 A. 461, 71 N.H. 312. 
€k>utiuuons consout 

It Is not necessary for the validity 
of a decree of dissolution that it 
should affirmatively appear that the 
petitioners for dissolution continued 
to desire the dissolution, from the 
flling of the petition up to the final 
decree, where they were prosecuting 
the case to the very last.—^Wolfe v. 
Underwood, 12 So. 234, 97 Ala. 375. 
Zntcutlou of ooutroUlng corporation 
On an issue as to whether there 
had been a surrender of a corporate 
franchise effected by the action or 
nonaction of the stockholders intend¬ 
ing to surrender the franchise, evi¬ 
dence as to the intention of another 
corporation holding a majority of its 
stock may be considered.—Manches¬ 
ter St. R. Co. v. Williams, 62 A. 461, 
71 N.H. 312. 

61. Wash.—State v. Oudln, etc., 
Min., etc., Co.. 93 P. 219. 48 Wash. 
196. 

Nonuser as evidence of surrender see 
infra 5 1666. 

Mean,lug of rcaolutiou 
Whether a resolution of the stock¬ 
holders amounts to a consent on their 
part to a dissolution depends on its 
terms, and the court is sometimes 
under the necessity of placing its 
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tion may also be shown by their agreements.®^ 
The motives of the stockholders,®* or the wisdom or 
expediency of their decision,®^ will not be inquired 
into, provided only their action is in good faith,®® 
and not for the purpose of speculc^ion and subse¬ 
quently starting the business anew.®® A court of 
equity will not aid them in exercising the power for 
the purpose of perpetrating a fraud on the minority 
stockholders.®^ The majority may claim the bene¬ 
fit of the statute authorizing the dissolution even 
before the corporation has fully organized or en¬ 
gaged in business.®® On the other hand, in the ab¬ 
sence of statutory regulations on the subject, where 
it is necessary, in order for a corporation to fulfill 


its obligations to its stockholders, that it shall con¬ 
tinue in existence for a fixed period of time, a 
unanimous consent of the stockholders is essential 
to its dissolution at an earlier date.®* 

Minority stockholders cannot, ordinarily, have 
the corporation dissolved and its business wound up 
against the wishes of the majority;'^® but under 
special circumstances, it seems, they may be enti¬ 
tled to such relief.'^l Where the by-laws limit the 
life of the corporation to a fixed period, the corpo¬ 
ration continues its existence beyond the agreed 
period only at the will of the stockholders, and un¬ 
der such circumstances a single stockholder has it 


own construction on the phrasingT of 
the resolution.—Ervin v. Oregon 
Steam Nav. Co., 22 Hun., N.Y., 698— 
14a C.J. p 1083 note 35. 

62. S.C.—McKay v. Board. 20 S.C. 
156. 

Bffeet of affresmeiit 

Stockholders' agreement to dissolve 
corporation is effective as to them 
and all disinterested parties.—Austin 
v. Wortham, Tex.Civ.App., 298 S.W. 
620. 

Stoekholdera luive a rlffht to axree 
to dissolve the corporation —Toohey 
V. Simmons, 19 N.E.2d 617, 60 Ohio 
App. 84, appeal dismissed 17 N.E.2d 
269, 134 Ohio St. 367, certiorari de¬ 
nied Simmons v. Toohey. 69 S.Ct. 687. 

63. U.S.—-Lebold v. inland S. S. Co., 
C.C.A.I11.. 82 r.2d 351. 

14a C J. p 1083 note 47, p 1084 note 

64. 

64. U S.—Lebold v. Inland S. S. Co., 
supra. 

Iowa.—Kosslng v. State Bank of 
Bode, 165 N.W. 254, 181 Iowa 1013, 
Wash.—Beutelspacher v. Spokane 
Sav. Bank, 2 P.2d 729, 164 Wash. 
227. 

66 . Mich.—Stevenson v. Slcklesteol 
Lumber Co., 188 N.W. 449, 219 

Mich. 18—In re Paine, 166 N.W. 
1036, 200 Mich. 68. 

Mo.—In re Doe Run Lead Co., 223 S. 

W. 600, 283 Mo. 646. 

N.Y.—Kavanaugrh v. Kavanauprh 
Knitting Co., 123 N.E. 148, 226 N. 
Y. 185, reversing 172 N.Y.S. 676. 
184 App.Dlv. 660—St. John of Viz- 
zini V. Cavallo, 234 N.Y.S. 683. 134 
Misc. 162—Major v. American Malt 
& Grain Co., 181 N.Y.S. 162, 110 
Misc. 132. 

14a C.J. p 1084 note 48. 

OlroumstaacM held not to show fraud 

Del.—Robinson v. Pittsburgh Oil Re¬ 
fining Corporation, 126 A. 46, 14 
Del.Ch. 193. 

14a C.J. p 1084 note 48 [b]. 

66 . Wash.—Theis v. Spokane Palls 
Gas Light Co., 74 P. 1004, 34 Wash. 
23. 

14a G.J. P 1084 note 49. 


67. N.J.—Reade v. Broadway Thea¬ 
tre Co. of Long Branch, 132 A. 477, 
99 N.J.Eq. 282. 

14a C.J. p 1084 note 50. 

Consideration of Intereet of minority 
On the question of dissolution the 
interests of the minority stockhold¬ 
ers are entitled to be considered.— 
In re Cowles Realty Co., 184 N.Y.S. 
778, 193 App.Dlv. 874. 

68. Tenn.—State v. Chilhowee Wool¬ 
en Mills Co., 89 S.W. 741, 115 Tenn. 
266, 112 Am.S.R. 825, 2 L.R.A.,N.S., 
493. 

69. Ind.—Barton v. Enterprise Loan, 
etc.. Assoc., 16 N.E. 486, 114 Ind. 
226, 6 Am.S.R. $08. 

14a C.J. p 1083 notes 41-44. 

Contract with corporation 
Where one of the corporators has 
a contract with the corporation re¬ 
quiring it to continue in existence, in 
so far as his rights, duties, and ob¬ 
ligations as a corporator arc con¬ 
cerned, he is bound by the acts of 
the majority, but the majority’s de¬ 
termination to dissolve, to which he 
dissented, does not affect his contract 
right.—Revere v. Boston Copper Co., 
15 Pick., Mass., 361. 

TO. Ky.—Reid Drug Co. v. Salyer, 
106 S.W.2d 625, 268 Ky. 622 
Mass.—Cook V. Cook, 170 N.E. 465, 
270 Mass. 534. 

Pa.—Bowman v. Gum, Inc., 184 A. 
258, 321 Pa. 616. 

Tenn.—^Wood v. Myers Paper Co., 3 
Tenn. App. 128. 

14a C.J. p 1084 note 62. 

Only ia plainest oases 

"It needs no argument to show 
that this power of intervention, how¬ 
ever wholesome and necessary its ex¬ 
orcise may sometimes be, is extreme¬ 
ly dangerous in its tendencies, and 
should be exercised only in the plain¬ 
est cases. It is not enough that the 
past prosecution of the corporate en¬ 
terprise or business has been a finan¬ 
cial failure, nor is it enough that its 
future prosecution will probably be 
devoid of profit, however strong the 
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probability may seem. On the con¬ 
trary, so long as the corporation is 
a going concern; so long as it pos¬ 
sesses the means and ability to pur¬ 
sue one or more of its primary pur- 
po.ses or lines of bu.sineR8; and so 
long as the conditions exhibited do 
not demonstrate to a moral certainty 
that its continuation must by in¬ 
evitable necessity result in serious 
loss in the near future, and in com¬ 
plete ruin sooner or later—a court 
of equity will not and should not 
deprive the majority stockholders of 
their right to carry on their business 
under their chosen management, 
however speculative and uncertain 
its prospects may seem to a disap¬ 
proving and dissentient minority."— 
Dixie Lumber Co. v. HoUams, 80 So. 
872, 874, 202 Ala. 488—Phmizy v. An¬ 
niston City Land Co., 71 So. 469, 471, 
196 Ala. 656. 

Preferred etockholdere 

Where a preferred stockholder’s 
right, under his contract, to secure a 
dissolution of the corporation for 
failure to pay dividends when due 
is construed as dependent on a show¬ 
ing that the corporation has net 
earnings from which to pay divi¬ 
dends, unless he shows that the cor¬ 
poration has net earnings from which 
to pay dividends, he has no right to 
secure a dissolution therefor.—Allied 
Magnet Wire Corporation v. Tuttle. 
164 N.E. 480, 199 Ind. 166. 60 A.L.H. 
262, rehearing denied 156 N.E. 668, 
199 Ind. 166. 

71. Ohio.—In re Dissolution of Wal¬ 
dorf Amusement Co., 13 Ohio App. 
438—Oppenheimer v. Oppenheimer 
Printing Co.. 24 Ohio N.P.,N.S.. 483 
—Divine v. Auto Motor Car Co., 9 
Ohio N.P..N.S., 204. 

14a C.J. p 1084 note 63. 

Conservation of interests of stock¬ 
holders as ground for dissolution 
see infra S 1672. 

Kolders of oae-half stook 

N.Y.—In re McLoughlin, ‘ 163 N.Y.S. 
547, 176 App.Dlv. 653. 
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within his power to have the business of the corpo¬ 
ration closed up .'^2 

A preferred stockholder, whose stock has ma¬ 
tured, has no legal interest in the continuation of 
the corporation, provided his right of priority to the 
assets lb protected, and his objection to a dissolu¬ 
tion is unavailing. 

Mere agreements between stockholders, even 
though a majority of them are represented, will not 
operate as a dissolution, when not ratified by the 
corporation,or where the surrender of its char¬ 
ter is not a necessary effect of such agreement 
nor will such^ agreements be enforced in equity.^® 

Selling out. In jurisdictions where a corpora¬ 
tion, or the majority of the stockholders, may trans¬ 
fer all of its property and dissolve the corpora¬ 
tion, it has been held that, if in the exercise of a 
sound discretion the majority of the stockholders 
deem it expedient to do so, they may sell out the 
whole i)r()])crty of the corporation to a new corpo¬ 
ration, taking payment in its shares, to be distrib¬ 
uted among such of the old stockholders as may 
be willing to take them, even though the statute 
does not authorize consolidation, provided the sale 


is made in good faith, and is not prejudicial to mi¬ 
nority stockholders'^^ or to the rights of creditors;*^®, 
but in some jurisdictions it has been held that, while 
all the stockholders may unite and in this way work 
a dissolution, apportion or even a large majority of 
them cannot do so at all, in the absence of statutory 
authority,'^® nor independently of the statute, where 
that exists,*® and particularly where it is sought to 
sell out to a corporation of another statc.*^ 

Supervision of proceedings. In the absence of a 
statute to the contrary, a court of equity, in the ex¬ 
ercise of its general supervisory power over corpo¬ 
rations, will supervise the proceedings by which the 
stockholders elect whether the corporation shall be 
dissolved, in order to secure a free and full expres¬ 
sion and an accurate record of the will of the stock¬ 
holders with reference to the proposed dissolution.*^ 
To this end there must be a strict compliance with 
all applicable statutory regulations.*® If no statu¬ 
tory provisions are made expressly for the regula¬ 
tion of voting on the question of dissolution, it is 
the duty of the court to see that the proceedings 
are deliberate and orderly, and with as full an op¬ 
portunity for participation by the stockholders, as 
on elections held for other corporate purposes.*^ 


Ala,—Merchants', etc., Line v. 
Wagraner, 71 Ala. 581. 

73. Iowa.—Boyci v. Boone Nat. Bank 
of Boone, 218 N.W. 321, 205 Iowa 
465. 

74. Ill.—Schmidt v. Schmidt Co., 192 
IllApp. 197. 

75. S.C.—McKay v. Beard, 20 S.C. 
156. 

14a C.J. p 1085 note 76. 

7a Ill.—Schmidt v. Schmidt Co., 192 
lll.App. 197. 


77. U.S.—J. H. Lane & Co. v. Maple, 
Cotton Mills, S.C., 226 F. 692, 141 
C.C.A. 448, reversed on other 
grounds 232 F. 421, 146 C.C.A. 415. 

14a C.J. p 1084 note 56. 

Power of corporation to transfer all 
of Its property see supra S 1102. 

Power of majority to sell all of the 
corporation’s property see supra § 
615. 

Transfer of all property as grounds 
for dissolution see infra § 1668. 


Ann.Cas.l913A 1190, reversing 79 A 
1044, 78 N.J.Kq. 319. 

14a O J. p 1084 note 66. 

82. Pa—^Titusville Oil Kxch. v. 
AVltherop, 2 ra.Super. 508, 39 Wkly. 
N.C. 185. 

14a C.J, p 1082 note 20. 

Access to books 

The stockholders are entitled to 
free access to the hooks of the cor¬ 
poration, so far as may ho necessary 
for the requisite Information, par- 
ticulanly In relation to the ownership 
and transfer of stock—Titusville Oil 
Exch. V. Witherop, supra. 

83. Pa—Titusville Oil Exch. V. 
Witherop, supra. 

Consent in writing 

Statutes in some of the states re¬ 
quire that the stockholders or a fix¬ 
ed number of them shall “consent in 
writing” to the proceedings for a dis¬ 
solution. An atfidavit stating that 
the statutory number of stockhold¬ 
ers, in a meeting held for that pur¬ 
pose, voted in favor of closing up its 
affairs, is not a sufficient “consent 
in writing” within the meaning of 
the statute.—Economy Bldg., etc., 
Assoc. V. Paris Ice Mfg. Co., 68 S.W. 
21. 113 Ky. 246, 24 Ky.L. 107—14a 
C.J. p. 1083 note 37. 
moquisitc amoQiit of stock 

There should be at all times before 
the court’s finding on that point the 
requisite or statutory amount of 
stock represented by petitioners to 
entitle them to maintain the proceed¬ 
ing. 


Ala.—Wolfe v. Underwood, 12 So. 

234, 97 Ala. 375. 

Ohio—Herancourt Brewing Co. v. 

Armstrong, 6 Ohio CirCt. 468, 3 

Ohio CirDec. 541, reversed on other 

grounds 42 N.E. 425, 53 Ohio St. 

467. 

84. Pa.—Titusville Oil Exch. v. 

Witherop, 2 Pa Super. 508, 39 Wkly. 

N.C. 185. 

14a C.J. p 1082 note 23. 

The balloting should be so con¬ 
ducted as to give every stockholder 
an opportunity of voting; to ascer¬ 
tain that everyone who offers a vote 
is legally entitled to cast it; to chal¬ 
lenge every vote which he may be¬ 
lieve to be Illegally offered; to see 
that the votes are fairly counted, and 
that the record of the election shows 
accurately the result of the ballot.— 
Titusville Oil Exch. v. Witherop, su¬ 
pra. 

ZkformalltiM la the eleotloa will 
not invalidate, provided only there 
has been a free expressioin of the 
will of the stockholders and the pub¬ 
lic welfare Is not prejudiced.—In re 
Titusville OIL Exch^ 8 Pa.Super. 304. 

Votloe of epeelaZ meetlag 

An attempted surrender of a char¬ 
ter by some of the stockholders by 
resolution adopted at a special meet¬ 
ing, of which another stockholder 
had not been notified and at which 
he was not present, is void.—Quinn 
v. McLendoOr 233 S.W. 32, 162 Ark. 
27L 


7A N.Y.—Hurd v. New York, etc.. 
Steam Laundry Co., 60 N.E. 327, 
167 N.Y. 89. * reversing 65 N.Y.S. 
125, 52 App.Div. 467. 

78. Mo.—Luehrmann v. Lincoln 
Trust & Title Co., 192 S.W. 1026. 
14a C.J. P 1084 note 63. 

80b Pa.—Riddel v. Harmony F. Co., 
8 Phila. 310. 

81. N.J.—Riker, etc., Co. v. United 
Drug Co. 82 A. 930, 79 N.J.Eq. 680. 
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While the court has jurisdiction to determine the 
legality of the election proceedings at which a dis¬ 
solution was voted,®® it has no jurisdiction to de¬ 
termine the validity of outstanding stock in the dis¬ 
solution proceeding itself; that must be determined 
in a separate action brought for that purpose.®® 

§ 1643. Consent of State 

The consent, either express or implied of the state of 
incorporation is necessary before a surrender of a corpo* 
rate charter will be effective as a dissolution. 

It may be stated as a general rule that a surren¬ 
der by the corporation, either by majority or unani¬ 
mous vote,' will not ojierate as a dissolution of the 
corporation until there is an acceptance by the 
state of the surrender, either express or implied.®^ 
Acceptance may be implied wherever the statute 
provides a manner of voluntary dissolution for cor¬ 
porations organized under general laws and the 
corporation elects to dissolve itself in that man¬ 
ner;®® and it has been intimated that such an ac¬ 
ceptance by the state may be implied from a char¬ 
ter or statute provision making the stockholder in¬ 
dividually liable for the debts of the corporation.®® 
Where statutes authorize stockholders by resolution 
to discontinue business it has been held that such 
a resolution is impliedly accepted when made, and 
operates as a voluntary surrender of the corporate 
franchise and a dissolution of the corporation;®® 
but some of these statutes have been construed not 
to authorize the stockholders to dissolve by resolu¬ 
tion, but merely to adopt a resolution favoring dis¬ 
solution, on which dissolution may be accomplished 


by court proceedings after notice given to all per¬ 
sons interested.®! 

Who may accept or consent. The state alone can 
accept a surrender by a corporation of its charter; 
a court of equity has no authority, in the absence 
of statute, to do so.®® 

Record of acceptance or consent. In some states 
the statute provides that, to make the surrender by 
the stockholders of their charter of incorporation 
effectual, a record of the acceptance must be 
made.®® 

§ 1644. Compliance with Conditions Preced¬ 
ent 

A corporation must comply with all statutory con¬ 
ditions precedent before It may dissolve. 

Where a statute prescribes certain conditions 
which must he performed before a voluntary disso¬ 
lution will be allowed, nonperformance of a condi¬ 
tion will be a bar to such dissolution under the stat¬ 
ute.®^ 

Under a statutory provision that a voluntary dis¬ 
solution will not be allowed until all claims and 
demands against the corporation have been satis¬ 
fied and discharged, the existence of outstanding 
claims will be a bar to a dissolution of the corpora¬ 
tion,®® even though the liability of the corporation 
on such claims may be contingent.®® Generally 
speaking, however, the opposition of creditors to a 
voluntary surrender by a corporation of its fran¬ 
chise is immaterial, where its assets arc still avail¬ 
able to the satisfaction of their claims,®"^ but if 


85. l*a—In re Titusville Oil Exch., 
8 Pa Super. 304. 

86. Mtnn —Bo.ver v. Woolpert, 109 
NW. 1116, 99 Minn. 476. 

87. U.S.—First Nat. Bank v. U S., 
D.l” Colo., 9 F Supp. 28, affirmed, C 
C.A.. 86 F:2d 9.38. 

Mo.—Ltuehrmann v. T.iincoln Trust & 
Title Co.. 192 SW. 1026. 

Pa.—New York & P, Ry. Co. v I'lib- 
11c Service Commission, 72 Pa.Su- 
per. 623. 

14a C.J p 1086 notes 78-80. 

Ballinff out 

(1) A corporation cannot dispose 
of all its assets and cease to exist 
without the consent of the stale.— 
First Nat Bank v. U. S., D.C.Colo., 9 
F.Supp. 28, affirmed, C.C.A.. 86 F. 
2d 938—14a C.J. p 1086 note 90. 

(8) Where, however, a statute au¬ 
thorizes a corporation to surrender 
Its charter, and transfer its proper¬ 
ty, rierhts, etc., to another corporation 
and provides that, on such surrender 
and transfer, and acceptance thereof 
by the other corporation, such char¬ 


ter shall be vacated and annulled, 
such a surrender, transfer, and ae- 
eepUinoe re.sult in a dis.solution of 
the corpora I ion, and il no longer ex¬ 
ists as such for any purpose —Muni- 
ma V. Potomac Co., ixC., 8 Pet., U S , 
281, 8 T...Ed 945. 

88. Minn—Be.ver v. Woolpert, 109 
N.W. 1110, 99 Mmn. 475. 

14a C.J. p 1085 note 82. 

Judicial forfeiture 

A special act of the loprislature pro¬ 
viding for the dissolution of a par¬ 
ticular corporation by Judicial forfei¬ 
ture may be construed as an accept¬ 
ance of a surrender of the ehaner, 
if the corporation elects to dissolve 
Itself in that way.—Savage v. Wal- 
she. 26 Ala. 619. 

89. Tenn.—La Grange, etc., R. Co. v. 
Rainey, 7 Coldw. 420. 

9a W.Va.—Law v. Rich, 36 S.E. 858, 
47 W.Va. 634. 

14a C J. P 1086 note 86. 

91. Mo.—Luehrmann v. Lincoln 

Trust, etc., Co., 192 S.W. 1026. 
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92. Gr.— White v. Davis, 67 S.E. 716, 
134 Ga 274. 

93. Tenn —Norris v. Smithville, 1 
Swan 164. 

94. U s —In re Wolf Mfg. Indus¬ 
tries, C t\A Tnd., 56 F.2d 64. 

14a C J p 1086 note 94 

95. IJ S —In re Wolf Mfg. Indus¬ 
tries, supra 

14a C.J p 1086 note 96. 

96. N.J —Allen v Distilling Co. of 
Anierica. 100 A. 620. 87 N.J.Eq. 631, 
affirmed in part IT S. Industrial 
Alcohol Co. V. T>isti1hng Co. of 
America, 104 A 216, 89 N.J.Eq. 177. 

14a C.J. p 1086 note 96. 

97. N.J.—U. S. Industrial Alcohol 
Co. v. Distilling Co. of America, 
104 A. 216, 89 N.J.Eq. 177, affirm¬ 
ing in part Allen v Distilling Co. 
of America, 100 A. 620, 87 N.J.EiQ. 
631. 

Pa.—In re Norristown Steam Heat 
Co., 30 Pa.Dist. 138, 86 Montg.Co. 
241. 

14a C.J. p 1086 note 97. 
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their fights are prejudicial thereby, a dissolution 
will not be allowed.®* Under a statute providing 
that “whenever, by unanimous vote of all the share¬ 
holders, a resolution shall be adopted favoring the 
dissolution of said corporation, after the payment 
of all debts, claims or bills, then said corporation 
may be dissolved without suit” by following a pre¬ 
scribed procedure, the payment of all debts, claims, 
or bills is not a condition precedent to the adoption 
of the resolution, and such provision merely pre¬ 
vents a discharge of debts existing against the cor¬ 
poration when dissolved.®® 

§ 1645. .Power of Directors or Managing 
Stockholders 

In the absence of statutory authorization, the direc¬ 
tors of a corporation do not have power to surrender the 
franchise of the corporation or to dissolve it. 

The directors of a corporation, as already consid¬ 
ered in § 742, being merely its business managers 
and possessing no power to do any constituent act 
unless thereto specially authorized, have not, in 
the absence of some enabling statute, or of the au¬ 
thorization of the constituent body, any power to 
surrender the franchises of the corporation or to 
declare it dissolved.^ Statutes prescribing methods 
of voluntary dissolution which do not authorize a 
dissolution by the directors are exclusive, and the 
directors have no power to dissolve the corpora- 
tion.2 

Under statutory authority. Statutes may be en¬ 
acted or by-laws passed® authorizing the directors 
to dissolve the corporation, if a certain percentage 
of the stockholders, fixed by statute, consent, and 


under these statutes, the directors may initiate pro¬ 
ceedings for a voluntary dissolution, whenever in 
their judgment the situation warrants it,^ and the 
exercise of their discretion is not reviewable by 
the courts, except on allegation of the minority 
stockholder that the directors are acting in bad 
faith or arc violating their duties as trustees in re¬ 
spect of the corporate management.® It has been 
held, however, that the fact that the directors of a 
corporation resolved to notify the stockholders that 
the affairs of the corporation should be at once 
wound up by the directors acting as trustees under 
the statute, and that a meeting should be called to 
ratify the action of the directors, is not evidence 
that the corporation was dissolved.® 

§ 1646. Public Corporations 

Corporate action la neceaaary to the aurrender of the 
franchiae of a public corporation. 

In the case of public corporations, corporate ac¬ 
tion is necessary to the surrender of its franchise.*^ 
In the case of a corporation chartered for the per¬ 
formance of public duties, the legislature may at 
pleasure release it from the performance of those 
duties and allow the transfer of them to another 
corporation.* When it appears to’ the stockholders 
of a public service corporation that its business can¬ 
not be operated except at a loss and that a fair 
test has been made in order to determine such fact, 
they may discontinue the business and surrender the 
franchise, and their action in dissolving the cor¬ 
poration cannot be questioned by a stockholder; the 
propriety of such action can be questioned, if at 
all, only by the state.® 


C. POWER OF COURT TO DISSOLVE 


§ 1647. In General 

Generally speaking, in the absence of statutory au¬ 
thorization, a court of equity has no Jurisdiction to dis¬ 
solve a corporation. 


In the absence of statutory authorization, as a 
general rule a coifrt of equity has no jurisdiction to 
dissolve a corporation or appoint a receiver there¬ 
of.^® On the other hand, in view of a court of 


98. N.J.—McCarter v. Ketcham, 62 
A. 693, 72 N.J.Law 247. 

14a C.J. p 1086 note 98. 

99. Mo.—Hecht Bros. Clothing Co. v. 
Walker. 35 S.W.2d 372. 224 Mo.App. 
1156. 

1. 17 S —^Petition of Evans, D.C.,Nev., 

52 F.2d 961. 

N.Y.—Welt V. The Beachcomber, Inc., 
1 N.Y.S.2d 177, 1G6 Mlsc. 29. 

14a C.J. P 1086 note 2. 

a. N.Y.—Lake Ontario Nat. Bank v. 

Onondaga County Bank, 7 Hun 649. 
& N.Y.—Levin v. Mayer, 149 N.Y. 

S. 112, 86 Misc. 116. 

4L N.Y.—Kavanaugh v. Kavanaugh 
Knitting Co.. 128 N.E. 148, 226 N. 


T. 186—Jameson v. Hartford P. 
■ Ins. Co., 44 N.Y.S. 16. 14 App.Dlv. 
380. 

14a C.J. p 1086 note 7. 

Fire engine oompaaj 

A lire engine company, being a 
ministerial agent employed durante 
bene placito. may be disbanded at the 
pleasure of the managers of the de¬ 
partment.—Kurley v. Plainfield Fire 
Dept., 41 N.J.Law 343. 

6. N.Y.—Kavanaugh v. Kavanaugh 
Knitting Co.. 123 N.E. 148, 226 N.Y. 
185. 

14a C.J. p. 1087 notes 8, 9. 

e. Mo.—Lucas Market Sav. Bank v. 
Ooldsoll, 8 Mo.App. 696. 
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7. W.Va.—Gassaway v. Qassaway 

Gas Co.. 88 S.E. 189, 76 W.Va. 60. 

8 . Pa.—Lauman v. Lebanon Valley 
R. Co., 30 Pa. 42. 72 Am.D. 686. 

9. W.Va.—Moore v. Lewlsburg & R. 

E. Ry. Co., 93 S.E. 762, 80 W.Va. 
668, L.R.A.1918A 1028. 

lOi, U.S.—In re Hollywood Bond & 
Mortgage Co., D.C.Fla., 51 F.2d 266 
—In re Clinton Co., C.C.A.I11.. 288 

F. 829, error dismissed Goldman v. 
McKey, 46 S.Ct. 197, 266 U.S. 642, 
69 L.Ed. 484—Brlctson Mfg. Co. v. 
Close, C.C.A.Neb.. 280 F. 297. 

Cal.—Delaney Producing & Refining 
Co. V. Crystal Petroleum Products 



19 C.J.S, 


CORPOBATIONB 


8 1648 


equity's general jurisdiction over trusts, and to 
afford remedies in cases where courts of law are 
inadequate to grant relief, it has jurisdiction to 
grant relief against a corporation on the same terms 
that it might against an individual under similar 
circumstances.^ 1 Accordingly,^ under exceptional 
circumstances, even in the absence of statutory au¬ 
thorization, it seems that a court of equity, in the 
exercise of its inherent power, may dissolve a cor- 

poration.i2 

Charier procured by fraud. Since, as discussed 
in the title Constitutional Law § 151, the courts can¬ 
not encroach on the powers of the legislature, each 
department must give full faith and credit to the 
acts of the other, and it is not competent for a 
court, unless such power has been expressly con¬ 
ferred, to investigate the question whether a spe¬ 


cial act of incorporation has been fraudulently ob¬ 
tained,or obtained in consequence of fraudulent 
or improper practices on the part of some of the 
members of the legislature concerned in passing 
itM It has been held, however, that a certificate 
of incorporation, which has been accepted and filed 
by the secretary of state in reliance on false state¬ 
ments therein, may be canceled by a court of equity, 
and the court can order cancellation to be made on 
the face of the records themselves.^® 

§ 1648. Statutory Conferment of Jurisdiction 

Under statutory authority courts have power to 
dissolve corporations, but the court’s authority is limited 
by the terms of the statute under which It acts. 

It is within the power of the legislature to con¬ 
fer jurisdiction on the courts to dissolve corpora¬ 
tions,^® and under such statutes courts have power 


Corporation, 264 P. 521, 88 Cal.App. 
784. 

Conn.—In re Litchfield County Agri¬ 
cultural Soc., 100 A. 366. 91 Conn. 
636. 

Fla.—Tampa Waterworks Co. v. 
Wood, 121 So. 789, 97 Fla. 493. 

Ga.—Daniel v. Jones, 91 S.E. 665, 146 
Ga. 583. 

III.—People ex rel. Palmer v. Peoria 
Life Ins. Co.. 192 N.E. 420, 367 Til. 
486—People ex rel. Harrell v. 
Shurtleff. 187 N E. 271, 363 Ill 248 
—Abbotl V. Loving. 135 N E. 442, 
803 Ill. 164—People v. Greer Col¬ 
lege. 136 NE 80. 302 111. 638—Wie- 
doeft V. Frank Holton & Co.. 13 N. 
E.2d 864, 294 Ill.App. 118—Gidwitz 
V. Cohn, 238 Ill.App. 227—Evans v 
Illinois Surety Co., 220 Ill.App. 199, 
affirmed 131 N.E. 262, 298 Ill. 101 

Ind —Allied Magnet Wire Corpora¬ 
tion V. Tuttle. 164 N.E. 480, 199 
Ind. 166, 60 A.L.H. 262, rehearing 
denied 166 N.E. 658. 199 Ind. 16«— 
Enterprise Printing & Publishing 
Co. V. Craig. 144 N.E. 642, 195 Ind. 
302, rehearing denied 146 N.E. 309, 
195 Ind. 302. 

Ky.—Reid Drug Co. v. Salyer, 106 
S.W.2d 625, 268 Ky. 522. 

Mass.—Cook v. Cook, 170 N.E. 455, 
270 Mass. 534. 

Mo.—State ex rel. Kansas City Mis¬ 
souri River Nav. Co. v. Dew, 279 
S.W. 65. 312 Mo. 300. 

N.J.—Kanzler v. Smith, 6 A.2d 200, 
126 N.J.Eq. 466. 

Ohio.—Shearer v. Union Mortg. Co., 
162 N.E. 696, 28 Ohio APP. 373— 
Oppenheimer v, Oppenhelmer 
Printing Co., 24 Ohio N.P..N.S., 
483—Benson v. Columbia Life Ins. 
Co., 7 Ohio N.P..N.S.. 113. 

R.I.—PetroviCB v. The King Hold¬ 
ings, 188 A. 614, 66 R.I. 498. 

14a C.J. P 1087 note 17. 

Repeal of charter as ground for dis¬ 
solution see infra | 1664« 


At instanee of iadividoals 

Courts have no general jurisdie- 
tlon, independently of statute, to dis¬ 
solve corporations at instance of in¬ 
dividuals.—Nelson v. Tokica State 
Bank. 165 N.E. 191, 334 Ill. 83. 

Ho neod for oontlnned ezistenee 

“The general equity juri.sdictlon 
of the courts does not extend to dis¬ 
tributing the assets of a corporation 
merely because need for its contin¬ 
ued existence is not apparent.”— 
Bleck V. East Boston Co., Maes., 18 
N.E.2d 636, 637. 

Bomody at law 

Jurisdiction to dissolve corporation 
rests in law courts and is only exer¬ 
cised in proceeding by state on in¬ 
formation in nature of quo warranto. 
—^Estel V. Mtdgard Inv. Co., Mo.App., 
46 SW.2d 193. 

II. Ala.—Berg v. Smith, 133 So. 687, 
222 Ala. 600. 

Del.—Stale v. U. S. Realty Improve¬ 
ment Co., 132 A. 138, 16 Dol.Ch 108. 
Ga.—Daniel v. Jones, 91 S.E. 665, 146 
Ga. 683. 

III. —Abbott V. Loving, 136 N.E. 442, 
303 111. 154. 

Iowa.—M. R. Harris’ Estate v. West 
Grove Sav. Bank, 217 N.W. 477, 207 
Iowa 41. 

Mo.—Estel V. Mldgard Inv. Co., App.. 
46 S.W.2d 193. 

N.J.—Trustees of Sea Isle City Real¬ 
ty Co. v. First Nat, Bank, 99 A. 
929, 87 N.J.Eq. 84. 

14a C.^. p 1088 note 21. 

Belief from frandiUeiLt oo&dnct of 
oAoera 

(1) A court of chancery on a prop¬ 
er showing has Jurisdiction to grant 
relief to minority stockholders in 
case of fraudulent conduct by offi¬ 
cers. directors, or stockholders. 
Idaho.—Rowe v, Stevens, 137 P. 159, 
26 Idaho 237. 


, 111.—Heitkamp v. American Pigment, 

I etc., Co., 158 Ill.App 587. 

(2) A court of equity has power to 
take possession of and liquidate a 
functioning solvent corporation at 
the instance of minority stockholders 
where it is being ruinously misman¬ 
aged, but this power should be cau¬ 
tiously exercised —Brennan v. Roll- 
man, 145 S.E. 260. 161 Va. 716. 

12. Fla.—rTampa Waterworks Co. v. 
Wood, 121 So. 789, 97 Pla. 493. 

Mich.—Flemming v. Heffner & Flem¬ 
ming. 248 N.W. 900. 263 Mich. 561 
—Stott Realty Co. v. Orloff, 247 
N.W. 698, 262 Mich. 375—Edison v. 
Fleckenstein Pump Co., 238 N.W. 
705, 249 Mich. 234. 

14a C.J. p 1088 note 22. 

Only in ease of innolvsnoy 

“The chancery court will not as n 
rule take charge of a corporation and 
wind up its affairs except in case of 
insolvency.”—Grand Lodge, K. P. v. 
Shorter, 122 So. 36, 40. 219 Ala. 293. 

Tho motivo.of this departure from 
the course of the common law doubt¬ 
less was the avoiding of a multiplici¬ 
ty of suits and the policy of a speedy 
adjustment of transactions in whicii 
a large number of persons were in¬ 
terested.—Sands v. Kimbark, 27 N.Y 
147. 

13. N.Y.—Clarke v. Brooklyn Bank. 
1 Edw. 361. 

Pa.—I’aterson v. Arnold, 45 Pa. 410. 

14. Tenn.—Ferguson v. Miners', etc.. 
Bank, 8 Sneed, 609. 

15. Del.—State v. U. S. Realty Im¬ 
provement Co., 132 A. 138, 15 Del. 
Ch. 108. 

Fraudulent incorporation under gen¬ 
eral laws generally see supra 8 46. 

12. Ill.—Abbott V. Loving, 136 N.E. 
442, 803 Ill. 154—People v. Greer 
College, 135 N.PL SO, 302 111. 638. 
14a C.J. p 1088 note 24. 
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to dissolve, or to entertain petitions for, the disso¬ 
lution of corporations.^^ 

• 

The authority of the court is limited by the terms 
of the statute under which it acts.'^S Lf a particu¬ 
lar court IS named to exercise the jurisdiction, no 
other court in its stead may do If the statute 

restricts the court’s discretion in decreeing a disso¬ 
lution, the court cannot dissolve the corporation in 
disregard of the statutory restriction on its power.^o 
Even where the court has statutory authority to 
dissolve, it cannot be said to have any inherent au¬ 
thority to do so independently of the statute, so as 
to widen the scope of its power beyond the statu¬ 
tory limit, although grounds exist which might fur¬ 
nish a basis for dissolution by the legislature.^! 

The court’s power to dissolve corporations will 


not be implied from a statute providing for the ap¬ 
pointment of receivers in civil actions ;22 from a 
statute giving the courts of the state jurisdiction, 
on petition by an officer or stockholder, to require 
an accounting by its directors as to their official 
conduct, to remove'them for gross misconduct, and 
require the election of others in their places, and, 
incidentally, to appoint a receiver to take charge of 
the business of the corporation ;23 from a statute 
requiring the actuary to report the condition of cer¬ 
tain kinds of corporations from a statute pro¬ 
viding that the superior court shall have jurisdic¬ 
tion of actions against domestic corporations on any 
cause of action arising within the state nor 
from a statute giving the court general jurisdiction 
in law and equity of persons and corporations.^® 


D. DISSOLUTION BY JUDICIAL PROCKKDTNCS OR OFFICIAL ACTION 


§ 1649. Necessity of Judicial Proceedings 

Judicial proceedings are usually necessary, under the 
statutes, to effect the dissolution of a corporation, but it 
is competent for the legislature to provide for dissolution 
In some other manner. The language of a forfeiture 
clause in a statute or charter must be unmistakabie to 


authorize the court to hold that it was the intention of 
the legislature to dispense with Judicial proceedings. 

Even though ground for the forfeiture of a cor¬ 
porate charter exists, as a general rule under the 
various statutes judicial proceedings are necessary 
to effect a dc jure dissolution but of course such 


17. Ohio.—Oppenheimer v. Oppen- 
helmcr Printlnff Co., 24 Ohio N.P., 
N.S., 483. 

Pa.—New York & P. Ry. Co. v. Public 
Service Commis.sion, 72 Pa.Super. 
523—In re Trexler Orphans’ Home 
Dissolution, 19 Pa.Dist. & Co. 231, 
15 LichiRh Co. L.J. 227. 

S D.—State v. Farmc^rs* Co-op. Pack¬ 
ing Co, 211 N.W. 602, 60 S.D 627. 
14a C.J. p 1088 note 25, p 1089 note 
32. 

Corporation held to have had en- 
istenoe so as to Rive the court Juns- 
fJiction of dissolution proceedings un¬ 
der the statute—Kosman v. Thomp¬ 
son, 215 N.W. 261, 204 Iowa 1254. 
General equity powers 

Stockholders, in presenting a pcli- 
fion to the court of common pleas to 
hove dissolution proceeding.s conduct- 
I'd under supervision of the court as 
authorized by statute, invoked the 
general equity powers of the court 
conferred by statute giving courts of 
common pleas jurisdiction of a court 
of chancery with respect to supervi¬ 
sion of corporations.—In re Buse & 
Caldwell, 195 A. 9, 328 Pa 211. 

la Conn.—Neville v. Litchfield Car¬ 
riage Co., 47 Conn. 167. 

111.—People ex r«l. Palmer v. Peoria 
Life Ins. Co.. 192 N.K. 420, 367 111. 
486—Gldwitz v. Cohn, 238 Ill.App. 
227. 

Pa.—Bowman v. Gum, Inc., 184 A 
268, 321 Pa. 616. 

14a C.J. p 1088 note 26, 


Collateral matters arc beyond 
court’s jurisdiction —Petrovics v 

The King Holdings, 188 A. 614, 56 H. 
I. 498-~14a C.J. p 1088 note 26 [1]. 
Corporations without capital stock 
Where the statute providing for 
dissolution of corporations without 
capital stock commits the winding-up 
proceedings to the board of manage¬ 
ment as statutory trustees, the court 
has no power to dissolve such a cor¬ 
poration —In re Litchfield County 
Agricultural Soc., 100 A. 356, 91 Conn. 
536. 

On creditors’ hill only 

Where the statute gives the court 
jurisdiction to dis.solve corporations 
only at the suit of creditors, the 
court has no Jurisdiction in a suit 
brought by a stockholder, and the 
subsequent intervention of a creditor 
does not cure the defect, at least 
where it does not appear that the re¬ 
ceiver was ai>pointed in is half of 
such creditor, or that his prior ap¬ 
pointment was extended to the ac¬ 
tion in behalf of the creditor.—In re 
Clinton Co., C.C.A.Ill., 288 F. 829, er¬ 
ror di.smisscd Goldman v. McKey, 46 
S.Ct. 197, 266 U.S. 642, 69 L.Ed. 484. 
19. U.S.—Conklin v. U. S. Shipbuild¬ 
ing Co., C.C.N.J., 140 F. h9. 

Ala.—^Wolfe v. Underwood, 8 So. 774, 
01 Ala. 623. 

14a C.J. p 1089 note 27. 

2a Pa.—In re Credit Mobllior of 
America, 10 Phila. 2. 

14a C.J. p 1089 note 28. 
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21. U.S.—Harden v. Newton, C.C. 

Conn., 11 F.Cas.No 6,054, 14 

Blatchf. 376. 

14u C.J. p 1089 notes 29-31. 

22. Iowa.—Wallace v. Pierce-Wal- 
lace Pub. Co, 70 N.W. 216, 101 
Iowa 313, 63 Am.S K. 389, 38 L.R. 
A. 122. 

23. U S.—Sidway v. Missouri Land, 
etc., Co., CC.MO., 101 F. 481. 

24. N.Y.—People v. Globe Mut. L. 
Ins. Co., 60 How.Pr. 82. 

% 

25. N.Y.—Brahe v. l*ythagoras As¬ 
soc., 11 N.Y.Super. 658, 11 How.Pr 
44. 

26. Mass.—Folger v. Columbian Ins. 
Co., 99 Mass 267, 96 Am.D 747, 
affirmed 20 Wall., U.S., 1, 22 L.Ed. 
307. 

14a C.J. p 1089 note 38. 

27. U.S.—American Pacific Whaling 
Co. v Commissioner of Internal 
Revenue, C C.A., 74 P.2d 613. 

Fla.— Ex parte Amos, 114 So. 760, 94 
Fla. 1023. 

Ill.—Kelly v. Lehmann, 217 Ill.App. 
376, affirmed in part and reversed 
in part on other grounds J30 N.E. 
375, 297 in. 33. 

Iowa—First Nat. Bank v. Fireproof 
Storage Bldg. Co., 202 N.W. 14, 199 
Iowa 1285. 

Mich.—Bergeron v. Belisle, 239 N.W. 
277, 256 Mich. 225—Motor City En¬ 
gineering Co. V. Fred E. Holmes 
Co., 217 N.W. 25, 241 Mich. 446— 
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proceedings are not necessary where effectual, final, 
and legal dissolution is provided for in some other 
manner.28 The conflict in the authorities as to the 
necessity for judicial proceedings to effect a disso¬ 
lution of a corporation arises mainly from the lan¬ 
guage emjjloyed by the legislature in the statutes 
under which corporations are created and oper- 
atc.28 The usual rule is that, unless there arc some 
statutory provisions clearly requiring it, on the hap¬ 
pening of the event giving rise to a right to forfei¬ 
ture it does not of itself operate, ipso facto, as a 
dissolution, but simply affords ground on which the 
state may maintain judicial proceedings therefor 
and that the corporation continues to exist until the 
sovereignty which created it shall by proper pro¬ 
ceedings in a proper court procure a final adjudi¬ 
cation of forfeiture or dissolution.^! It is perfect¬ 
ly competent, however, for the legislature, in grant¬ 
ing a charter, or by an authorized amendment of a 
charter, to provide that the corporation shall lose 
its corporate existence without the intervention of 
the courts by any violation of its charter or default 
as to limitations imposed; and whether the legis¬ 


lature intended so to provide in any case depends 
on the construction of the language used.32 

The language of a forfeiture clause of a charter 
must be strong and unmistakable to authorize the 
court to hold that it was the intention of the legis¬ 
lature to dispense with judicial proceedings.^^ So 
that, where a charter declares that, on failure to 
perform the condition, the corporation “shall be 

dissolved,”34 or shall “forfeit its charter,”35 or that 
failure to comply shall “work a forfeiture,”36 or 
that “its corporate powers shall cease,”37 it is 
taken to mean that the corporation shall be dissolv¬ 
ed in the regular, legal manner, on the institution 
and prosecution of the established course of pro¬ 
ceedings in such cases. This is especially true 
where the words of the statute are “shall be ad¬ 
judged to he dissolved.”38 This construction is con¬ 
firmed by statutory provisions conditioning the acts 
of the corporation on circumstances over which the 
corporation has no control and which might raise 
a question of fact as to the reasonableness of de¬ 
lay in the performance of the condition by the cor- 
poration.33 


TuniiT V. Western Hydro-Elcctnc 
Co. 216 N.W. 476, 241 Mich. 6. 

Mo —Luehrmann v. Lincoln Trust & 
Title Co., 192 S.W. 1026. 

Mont —Sun River Stock & Land Co. 
V. Montana Trust & Savmgss Bank, 
262 P. 1039. 81 Mont. 222. 

Or—Dcschutcf? Co. v. Lara, 270 P. 
013, 127 Or. 67. 

Tex —Houston I.«ife Ins. Co v. Dabbs, 
12r. S.W.Zd 1041, modifying. Civ 
App., 95 S.W 2d 484—Cochran v 
Hill, Civ.App , 255 S.W. 768. 

Wash.—Moore v. Los Lugos Gold 
Mines. 21 r.2d 2.53. 172 Wash. 570 
14a C.J. p 1090 note 46, p 1107 note 5, 
p 1121 note 37 

Coaductlnff lltiflratlon 

As a result of the text rule, a cor¬ 
poration, which has rendered itself 
liable to forfeiture of charter by suli- 
jecting Itself to fine for a violation 
of statute, but against whom no 
proper proceedings have been taken 
to declare the forfeiture, may pro¬ 
ceed with litigation.—Reichert v Hi¬ 
lls Ferry Co., 211 S.W. 403, 184 Ky. 
150. 

B«Bolntlon of majority liuancleat 

In the absence of a statute to the 
contrary, a mere resolution of the 
majority of the stockholders of 
members to dissolve does not, ipso 
facto, work a dissolution. 

La.—Polar Star Lodge No. 1 v. Po¬ 
lar Star Lodge No. 1, 16 La.Ann. 
6^—Curlen v. Santini, 16 La.Ann. 
27. 

Mo.—Luehrmann v. Lincoln Trust & 
Title Oe., 192 S.W. 1026. 


Necessity of state's consent to dis¬ 
solution by stockholders see supra 
§ 1643. 

28. N.Y—In re Friedman, 164 N.Y.S. 

892, 177 AppDiv. 765. 

Solvenoy of corporations 

Some statutes relating to dissolu¬ 
tion of corporations without judicial 
proceedings contemplate dis.solutions 
of solvent corporations.—Willey v. 
Diopre.MS Co., 281 N Y 907, 3 56 Misc. 
762. 

88. Kan.—Four-S Razor Co. v Quy- 
inon, 206 P 635, 110 Kan 74.5 
NY.—New York, elc.. Bridge Co v. 
Smith, 43 NK. 1088. 148 NY 540. 
affirming 3.5 N Y.S. .920, *10 Hun 312. 

30. NY—Granger & Co. v Allen, 
212 NY.S. 356. 214 App.Div 367, 
modifying 209 NYS 518, 124 Misc. 
599, and affirmed Kmpirc Produce 
Co. v. Allen, 155 NF. ‘J07, 244 N Y. 
587. 

Tex.—Bunn v. City of Laredo, Civ. 

App, 213 S.W 320. 

Wis. —West Park Realty Co v. Forth, 
212 N.W 651, 192 Wis. 307. 

14 i C.J p 1091 note 63. 

31. Ky.—Reichert v. Kills Ferry Co , 
211 S W. 403, 184 Ky. 150. 

14a C.J. p 1092 note 54. 

32. Kan.—Four-S Razor Co. v. Guy- 
mon, 206 P. 635. 110 Kan. 745. 

14a C.J. p 1092 note 55. 

Dissolution by state executive or ad¬ 
ministrative officers see infra It 
1650. 

33. N.Y.—^New York, etc., Bridge Co 
v. Smith, 42 N.H. 1088. 148 N.Y. 
640. affirming 35 N.T.S. 920, 90 

I Hun. 312. 


Or.—Deschutes Co. v. Lara, 270 P. 
913, 916, 127 Or. 57, citing Corpus 
Juris. 

Tenn.—Tennessee Cotton Growers 
Ass'n V. Hanson, 2 Tenn App 118, 
130, citing Corpus Juris. 

Strict construction 

A constitutional or statutory provi¬ 
sion for forfeiture of a corporate 
charter to become cfTeclive before le¬ 
gal step Is taken by commonwealth 
for assertion of forfeiture, as by in¬ 
quest of office or by judicial proceed¬ 
ing, IS in derogation of common law, 
and will be strictly construed—Kl- 
liolt’s Knob Iron, Steel & Coal Co. 
v. State Corporation Commission, 96 
S K 353, 123 Vn 63 

34. NY —Day v Ogdensburg. etc,, 
R Co. 33 NE. 76.5, 107 N.Y 129. 
137—In re Kings ('ounty Rl. R Co., 
3.3 N E. 18, 105 NY. 97—People v. 
Manhattan Co , 9 Wend 3W. 

Tex.—Heed v. Sampson. 118 S.W. 749, 
54 Tex Civ.App. ,552. 

35. N Y —In re Brooklyn El. R. Co., 
26 NE. 474, 125 NY. 434, 440. 

Tex — Hcf'd V. Sampson, 118 S.W. 749, 
5t Tex.Civ.App. 552. 

36. Cal.—Santa Rosa City R. Co. v 
Central St R. Co., 38 P. 986, 4 CaJ. 
IJnrep.Cas, 960. 

37. Or—Deschutes Co. v. Lara. 270 
P. 913, 127 Or. 57. 

38. Wis.—Atty.-Gen. v. Superior, 

etc., R. Co., 67 N.W. 1138. 93 Wis. 
604. 

14a C.J. p 1092 note 60. 

39. N.Y.—In re Kings County El. U. 
Co., 13 N.E. 18, 106 N.Y. 97. 

, 14a C.J. p 1092 note 61. 
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Where the statute provides either in express' 
terms or by necessary implication that on the fail* 
urc to perform a material condition contained in its 
charter the existence of the corporation thereby ab¬ 
solutely terminates, a breach of condition operates 
as an ipso facto dissolution of the corporation.^® 
So that, where the charter provides that “the rights 
and privileges thereby granted to said corporation 
shall revert to the Commonwealth,”^i or that it 
“shall forfeit to the State of Virginia, [its] corpo¬ 
rate franchises and rights,”*^ has been held that 
a breach of conditions operate as an ipso facto dis¬ 
solution of the corporation. Where the legislature 
provides that the existence of a corporation shall 
continue only so long as it complies with certain 
requirements, by necessary implication an ipso facto 
dissolution results as soon as a compliance with 
the statutory requirements becomes impossible.^^ 
Where the law provides that, if the condition is not 
performed the charter shall be void, or that the cor¬ 
poration's existence and powers shall cease, the for¬ 
feiture has been held to be self-executing,^^ al¬ 
though simila: provisions in other charters have 
been held not to have this effect and it has been 
held that noncompliance with a charter condition 
is an issue of fact for the trial of which judicial 
proceedings are necessary, even where the charter 
provides that the corporation which fails to com¬ 
ply with the conditions “shall thereupon cease to 
exist.”^® It also has been intimated that, where 


the condition is that the corporation shall, within 
the limited time, “organize and commence the trans¬ 
action of its business,” the requirement lacks the 
definite character which conditions on which an ip¬ 
so facto dissolution are based should have.®^ 
Again, if a provision in a charter to the effect that 
the existence and power of the corporation shall 
cease on nonperformance of certain conditions is 
qualified by other provisions regulating the proced¬ 
ure to be followed in enforcing a forfeiture for 
their nonperformance, the plain implication is that 
the legislature intends in such case that nonper¬ 
formance of a condition shall not operate as an ip¬ 
so facto dissolution.^® 

Failure to file reports or pay taxes. Under some 
statutes the penalty for the failure of a corpora¬ 
tion to file reports or to pay certain taxes, such as 
franchise or license taxes, is a forfeiture of its char¬ 
ter, without the necessity of any legal proceed¬ 
ings,^® but such a voidance of the charter does not, 
ipso facto, work a dissolution of the corporation.®® 
Under other statutes, a failure of a corporation to 
file reports or to pay such taxes may merely re¬ 
sult in a suspension of its rights, powers, and priv¬ 
ileges,® ^ or in furnishing a ground for the forfei¬ 
ture of its charter, see infra § 1665, and during such 
suspension, or until forfeiture is properly declared 
in the method prescribed, the corporation does not 
cease to exist,®2 and such suspension docs not, ipso 


40i Kan.—Pour-S Razor Co. v. Guy- 
mon, 205 P. 636. 110 Kan. 745. 
N.Y.—In re Friedman, 164 N.Y.S. 892, 
177 App.Div. 765. 

14a C.J. p 1092 note 62. 

Statuta hald mot ■alf.azaontiaff 
Va.—Elliott's Knob Iron. Steel & Coal 
Co. V. State Corporation Commis¬ 
sion. 96 S.E. 353, 123 Va. 63. 

41. Pa.—Com. v. Lykens Water Co., 
2 A. 63, 110 Pa. 391, 392. 

42. Va.—Sil liman v. Prederlcksburif. 
etc., R. Co.. 27 Gratt. 119, 68 Va. 
119. 

43. Miss.—State v. Washington 

Steam Fire Co., 24 So. 877, 76 Mi8.s. 
449. 

NT Y.—Brooklyn Steam Transit Co. v. 

Brooklyn, 78 N.Y. 624. 

14a C J p 1092 note 65. 

44b Tex.—Houston v. Houston Belt, 
etc. R. Co.. 19 S.W. 786. 84 Tex. 
581. 

14a C.J. p 1092 note 66. 

46. L»a.—Atchafalaya Bank v. Daw¬ 
son, 18 La. 497. 

N.Y.—New York, etc., Bridge Co. v. 

Smith, 42 N.E. 1088. 148 N.Y. 540. 
14a C.J. p 1092 note 67. 

46. U.S.—^Wallamet Falls Canal, 

etc., Co. V. Klttridge, C.C.Or., 29 
F.CaB.No.17,105. 5 Sawy. 44. 


Maas.—Briggs v. Cape Cod Ship Ca¬ 
nal Co., 137 Mass. 71. 

14a C.J. p 1093 note 69. 

47. N.Y.—Peo. v. Ellison, 101 N.Y S. 

444, 51 Misc. 413, 416, affirmed 101 
N.Y.S. 66. 115 App.Div. 264. 

46L Mo.—Farmers' Bank v. Garton, 
34 Mo. 119—Missouri Bank v, Bre- 
dow, 31 Mo. 53*8. 

14a C.J. p 1083 note 72. 

46. Za Wchigaa 

(1) Failure of the corporation to 
file its annual report and pay its 
corporation fees causes a suspension 
of the corporate powers under Pub. 
Acts 1931 No. 327 5 87.—L. J. Bar¬ 
ry Coal Co. v. Houghten, 276 N.W. 
550, 282 Mich. 647—Bruun v. Cook, 
273 N.W. 774, 280 Mich. 484. 

(2) It is only when the corpora¬ 
tion neglects for two consecutive 
years to file Its annual report or pay 
its corporation fees that the corpo¬ 
rate charter becomes void and the 
corporation defunct under Pub.Acts 
1931 No. 327 9 01.—Stott v. Stott 
Realty Co., 284 N.W. 635, 288 Mich. 
35—Mat hows v. Life Ins. Co. of De¬ 
troit. 279 N.W. 858, 284 Mich. 862— 
Bruun v. Cook, supra. 

SO. Mich.—Stott V. Stott Realty 
Co., 284 N.W. 635, 288 Mich. 86. 
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61. Cal.—Usher v. Henkel, 271 V. 
494, 205 Cal. 418—Southern Land 
Co. V. McKenna, 280 P. 144, 100 
Cal.App. 152. 

Tex.—Federal Crude Oil Co. v. 
Yount-Lee Oil Co., Com.App., 35 
S.W.2d 111, superseded 52 S.W.2d 
56, 122 Tex. 21, answers conformed 
to, Civ.App., 53 S.W.2d 1119. 

Wash.—State v. Superior Court of 
Snohomish County, 237 P. 722, 136 
Wash. 315. 
jademeat void 

Judgment against persons de¬ 
scribed as trustees of corporation 
was void and subject to collateral 
attack as to corporation whose busi¬ 
ness suspended.—Usher v. Henkel, 
271 P. 494, 205 Cal. 413. 

Statute held valid 

Cal.—Smith v. Lewis, 295 P. 37, 211 
Cal. 294. 

Penalty apj^abla to tnurteoa 
Where corporation could not sue 
because its right to do business had 
been forfeited for failure to pay 
franchise tax, board of directors 
could not sue as trustees for corpo¬ 
ration to enforce alleged corporate 
rights.—Gulf Coast Shrine Club v. 
Clarkson, Tex.Clv.App., 74 S.W.2d 
1048. 

66. Cal.—^Ransome-Crummey Co. v. 
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facto, work a dissolution.58 Under these statutes, 
mere irregularities or innocent mistakes in making 
the reports will not result in a suspension of corpo¬ 
rate powers.®^ 

§ 1650. Dissolution by State Executive or Ad¬ 
ministrative Officers 

Although it It competent for the legislature to pro¬ 
vide for the disBolution of, corporations by a state execu¬ 
tive or administrative officer, in the absence of such 
authorization, such officers have no power to dissolve 
corporations. 

In the absence of statutory authorization, a state 
executive or administrative officer has no power to 
cancel the charter of a corjwration, and an attempt¬ 
ed cancellation by such an officer has no effect what¬ 
ever to dissolve the corporation.55 The legislature 
may, however, i)rovide for a legislative or admin¬ 
istrative forfeiture of a corporation's charter as 
well as for a judicial one, although the stat¬ 
utory formalities must be followed,®^ court pro¬ 


ceedings may not be required to dissolve the corpo- 

ration.58 

Some statutes provide that in case of failure to 
pay its annual license tax the secretary of state 
shall strike the name of the corporation from the 
records,and the statutory requirements must be 
strictly complied with.®® It has been held that the 
notation made by the secretary works a forfeiture 
of the charter, until decreed otherwise in some ap¬ 
propriate proceedings,®^ even though made a day 
to soon;®2 but a failure by the secretary to date 
his entry may render it ineffective to work this re¬ 
sult.®® Under some statutes the striking of the 
name of the corporation from the records by the 
secretary of state does not dissolve the corpora¬ 
tion,®^ and, on compliance with certain conditions, 
the corporation may be reinstated, as will be here¬ 
inafter discussed in § 1741. Sometimes a further 
provision is made in the statute permitting a corpo¬ 
ration thus stricken from the record and dissolved 


Superior Court In and for Santa 
Clara County. 205 P. 446, 188 Cal. 
393—Hibernia Securities Co. v. 
Morey. 73 P.2d 939. 23 Cal.App 2d 
482. 

Colo.—Bokel V. Zitnlk, 27 P.2d 753. 
93 Colo. 565. 

Idaho.—Caxl on Printers v. Ulen, 86 
P.2d 468. 

Tox.—Stephens County v. J. N. Mc- 
Oammon, Inc., Civ.App.. 54 S W.2d 
880, certified quest Ions answered 
52 S.W.2d 63. 122 Tex. 148, re¬ 
versed on other grounds J. N. Mc- 
Cammon, Ind. v. Stephens, 89 S.W 
2d 984, 127 Tex. 49—Adams v. 

First Nat. Bank, Civ.App., 294 S. 
W. 909. 

Wash.—Haynes v. Central Business 
Property Co., 249 P. 1057, 140 
Wash. 596. 

14a C.J. p 1091 note 53 [a], [e]. 

Bsfanga of aotions 

(1) Corporation whose corporate 
rights have been suspended for non¬ 
payment of taxes may defend action 
brought against It.—Nathan v. Amer¬ 
ican Photuplayer Co., 272 P, 775, 95 
Cal.App. 320. 

(2) In a suit to quiet title, where 
a corporation which had not paid the 
franchise tax was not sued, but 
named parties were sued as trustees 
of such corporation on the theory 
that it was defunct, the decree for 
plaintiff was void on its face, since 
the failure of the corporation to 
pay the tax did not create a forfei¬ 
ture of the corporation nor cause it 
to become dissolved and did not cre¬ 
ate any trustees thereof.—Southern 
Land Co. v. Paulk, 279 P. 496, 99 Cal. 
App. 776. 

53. Tex.—Mlllsaps v. Johnson, Civ. 
App., 196 S.W. 202, error refused. 


Wis.—Lindsley v. Farmers Exchange 
Inv. Co.. 271 N.W. 364, 223 Wis. 
665—^West Park Realty Co. v. 
Forth, 212 N.W. 651, 192 Wis. 307. 
64. tT.S.—In re Drugcraft Co., D.C. 
Mich., 288 F. 206. 

Mich.— Li. j. Barry Coal Co. v. 
Houghten, 276 N.W. 550, 282 Mich. 
647—R. C. Mahon Co. v. Molln, 233 
N.W. 431, 252 Mich. 606. 

55. Fla.—Ex parte Amos, 114 So. 

760, 94 Fla. 1023. 

14a C.J. p 1093 note 74. 

50. Kan.—Four-S Razor Co. v. Guy- 
mon, 206 P. 635, 110 Kan. 476. 
Utah.—Citizens’ Club v. Welling, 27 
r.2d 23, 83 Utah 81. 

57. Mo.—Crawford v. Dahlenbcrg, 
283 S.W. 65, 221 Mo.App 600. 

Tox.—Pitts V. Cypress Shingle, etc., 
Co., Civ.App., 158 S.W. 799. 

Notloe 

Validity of state charter board’s 
order forfeiting corporation’s char¬ 
ter for failure to pay fee and file 
annual report does not depend on no¬ 
tice necessary to Judicial proceeding. 
—A. R. Young Const. Co. v. Dunne, 
254 P. 323, 123 Kan. 176, error dis¬ 
missed 48 S.Ct. 337, 276 U.S. 605, 72 
L.Ed. 728. 

68. Kan.—A. R. Young Const. Co. 
V. Dunne, supra—Pour-S Razor Co. 
V. Uuymon, 205 P. 635, 110 Kan. 
745. 

14a C J. P 1093 note 77. 

However, under a statute requir¬ 
ing that on violation of certain con¬ 
ditions the secretary of state should 
report the violation and that within 
a certain time thereafter the gov¬ 
ernor should declare the charter of 
the corporation forfeited, it has been 
I held that a Judicial determination of 
I the fact on which the forfeiture was 
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based was necessary.—Shand v. 
Gage, 9 S.C. 187. 

59. Bstrospootivs operatloa of stat* 
ate 

Statute providing for entry of no¬ 
tation of dissolution of corporation, 
failing to apply for reinstatement 
within three years, was retrospec¬ 
tive, subjecting to dissolution corpo¬ 
ration whose name had been for 
three years stricken from roll for 
nonpayment of annual license fee.— 
Boyco v. Hinkle, 245 P. 927, 139 
Wash. 164. 

6a Mo.—Woodward Hardware Co. 
V. Fisher, 190 S W. 676, 269 Mo. 
271. 

14a C.J. p 1094 note 92. 

Certiileate of postiag aotloe of sas- 
psBBloa 

As condition precedent to forfei¬ 
ture of corporate charter for failure 
to comply with L.1913 p 167, requir¬ 
ing annual reports, etc., a certificate 
of the recorder of deeds of the coun¬ 
ty where corporation is located of 
posting notice of suspension is nec¬ 
essary under 8S 8, 10, 12 thereof.— 
Woodward Hardware Co. v. Fisher, 
supra—Well v. Richardson, 24 S.W. 
2d 175, 224 Mo.App. 990, transferred 
7 S W.2d 348, 320 Mo. 310—Crawford 
V. Dahlenberg, Mo.App., 283 S.W. 65 
—Sutler V Metropolitan St. Ry. Co., 
Mo.App.. 208 S.W. 851. 

61. Wash.—Soderberg v. McRae, 
126 P. 638, 70 Wash. 235. 

66. Wash.—Peck v. Linney, 166 P. 
1080, 97 Wash. 103. * 

63. Tex.—Harvey v. Provident Inv. 
Co., Civ.App., 166 S.W. 1127. 

64b Wash.—Haynes v. Central Busi¬ 
ness Property Co., 249 P. 1067, 140 
Wash. 596. 
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thereafter to hold a meeting^ of stockholders and 
pass the necessary resolutions to close out its af¬ 
fairs and wind up its business; and a corporation 
under such provisions is not restricted to proceed¬ 
ings for a drastic sale of its assets, but may wind 
up its affairs in some other way.®® In other juris¬ 
dictions, on the contrary, under statutes providing 
for cancellation of the charter by the secretary of 
state for failure of the corporation to make an an¬ 
nual report or to pay license or privilege fees, the 
action by the secretary of state does not work an 
absolute forfeiture of the charter, but merely op¬ 
erates as a cause for forfeiture of which the pub¬ 


lic can take advantage in a direct proceeding to oust 
the corporation of its franchises.®® Some statutes 
provide for the proclamation of the governor de¬ 
claring the forfeiture of the charter of the delin¬ 
quent corporation, and under these statutes the 
proclamation of the governor has been held to be 
an essential step in the procedure for the forfei¬ 
ture,®*^ The proclamation may be notice to all the 
world that the corporation has no power or right to 
engage in any business whatever, except such as 
is necessary for the purpose of winding up its af¬ 
fairs.®® 


E. CAUSES AND GROUNDS 


§ 1651. General Statement 

Although the state has the right, where sufficient 
ground therefor exists, to dissolve a corporation in the 
absence of a statute to the contrary, a forfeiture of a 
corporate charter will not be declared except on com¬ 
pelling grounds Involving the essence of the contract 
between the state and the corporation. 

Corporations are recognized as creatures of the 
law and they owe obedience thereto, and, when they 
fail to perform duties which they were created to 
discharge and in which the public has an interest, 
or where they do unauthorized or forbidden acts, 
the state has the right to wrest its franchise from 
the offending corporation.®® The law, however, is 


loath to declare a forfeiture of a valuable corpo¬ 
rate franchise,^® and the rule is applied with great¬ 
er stringency where the corporation is solvent and 
active.^i The reason for declaring such a forfei¬ 
ture must be solid, weighty, and cogent and to 
warrant such a drastic remedy the grounds there¬ 
for, in the absence of a statute to the contrary, must 
touch matters which are of the essence of the con¬ 
tract between the sovereign and the corporation, 
and which involve the public interest.*^® Under 
some statutes the act or neglect must be willful and 
repeated,^^ although a forfeiture has been declared 
even in a case where the misconduct resulted in a 


65. Wash.—Grant v. Monterey Gold. 

Min Co., 3 59 P. 895, 93 Wash. 1. 
86 . III.—Kelly v. Lehmann, 130 N. 
K 376, 297 Ill. 33, affirming In part 
and reversing in part 217 Ill.App. 
376—Gilmer Creamery Assoc, v. 
Quentin, 142 Ill.App. 448. 

Mich.—Hergeroii v. Bolisle, 239 N.W. 
277, 256 Mieh. 225—Turner v. 

Western Hydro-Electric Co., 216 
N.W. 476, 241 Mich. 6. 

N.D.—Farmers’ State Bunk of Rich¬ 
ardson v. Brown, 204 N.W. 673, 62 
H D. 806. 

Wi.s.—West Park Realty Co. v. Porth, 
212 N.W. 661, 192 Wis. 307. 

67. Ca 1 —Alaska Salmon Co, v. 
Standard Box Co.. 112 P. 464, 158 
Cal. 567. 

Or —Deschutes Co. v. Lara, 270 P. 

913. 127 Or. 67. 

14a C J p 1094 note 3. 

Zn California 

(1) Under the California Corpo¬ 
rate Llconac Act, St.l917 p 371 a 
proclamation by the governor is not 
necessary to render operative a sus¬ 
pension of corporate rights.—Siegel 
V. Maryland Casualty Co.. 178 N.Y.S. 
391. 

(2) Under the ^former law the dis¬ 
solution of the corporation for non¬ 
payment of license and franchise 


taxes was effected by law, and not 
by proclamation.—California Nat. 
Supply Co. V. J'iack, 190 P. 634, 183 
Cal. 124. 

68y Utah.—Houston v. Utah Lake 
Land. Water & Pow'cr Co., 187 P. 
174, 65 Utah 393, 47 A.L.R. 1282. 
69. Mo.—Hadley v. Standard Oil 
Co.. 116 S.W. 902. 218 Mo. 1. 

TO. Pa.—Commonwealth ex rel. 

Schnader v. Neptune Club of City 
of Philadelphia, 184 A. 542. 321 Pa. 
674. 

14a C.J. p 1094 note 9. 

71- Wis.—State v. Janesville Water 
Co., 66 N.W. 612, 92 Wis. 496, 500, 
32 L.R.A. 391. 

14a C.J. p 1095 note 11. 

72. Pa.—Commonwealth ex rel. 

Schnader v. Neptune Club of City 
of Philadelphia, 184 A. 542. 643. 

321 Pa. 574. 

14a C.J. p 3095 note 13. 

Neoasslty must he apparent 

“To warrant such action the abuse 
must be clear and the necessity for 
such a harsh remedy must be ap¬ 
parent.”—Commonwealth ex rel. 

Schnader v. Neptune Club of City of 
Philadelphia, supra. 

Paly in eactreme oases should 
courts dissolve corporations.—^Arco- 

1424 


la Sugar Mills Co. v, Burnhnm, C C. 

A.Tex., 67 P.2d 981, reversing, I>C, 

Burnham v. Areola Sugar Mills Co. 

2 P.Supp, 738, and certiorari denied 

64 S.Ct. 640, 292 U.S. 630, 78 L Ed. 

1484. 

73. D.C.—^National Ass’n of Certi¬ 
fied Public Accountants v. U. S., 
292 F. 668, 53 App.D C. 391. 

Mich.—Voorheis v. Walker, 198 N.W. 
994, 227 Mich. 291. 

Mo.—Slate cx inf. Gentry v. Ameri¬ 
can Can Co., 4 S.W.2d 4 48—State 
ex inf. Otto V. Kansas City College 
of Medicine & Surgery, 286 S.W. 
980, 316 Mo. 101, 46 A.L.R. 1472 

Pa.—Commonwealth ex rel. Schnader 
V. Seventh Day Baptists of Ephra- 
ta. 176 A. 17, 317 Pa. 358. 

14a C.J. p 1096 note 18. 

74. Mo.—State ex Inf. Gentry v. 
Long-Bell Lumber Co., 12 S.W.2d 
64, 321 Mo. 461—State ex inf. Oen 
try V. American Can Co., 4 S.W.2d 
448. 

Pa.—Commonwealth ex rel. Schnader 
V. Seventh Day Baptists of Ephra- 
ta, 176 A. 17, 317 Pa. 368. 

Tenn.—State v. Retail Credit Men's 
Ass’n of Chattanooga, 43 S.W.2d 
918, 163 Tenn. 450. 

14a C.J. p 1096 note 19. 
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public benefit,'^® It is not necessary to prove actual 
injury to the public if the inevitable tendency would 
be to injure the public.*^® 

Since forfeitures arc not favored in the law, stat¬ 
utory provisions for the forfeiture of corporate 
charters must be strictly construed.Some stat¬ 
utes reciting specific grounds for forfeiture have 
been construed to be not exclusive, so that a ground 
of forfeiture existing at common law against a 
corporation may be insisted on, although not em¬ 
braced in the statute;*^® while other statutes have 
been held not to give a court jurisdiction to dis¬ 
solve a corporation except on the grounds stated 

therein.79 

"0« g^od cause shown.'* Under some statutes a 
court of equity has power “on good cause shown*^ 
to dissolve a corporation,*® which includes any or 
all violations and irregularities which give rise to 
an action at law as well as others but such a 
statute docs not authorize the exercise of such pow¬ 
er except for causes for which the state might pro¬ 
cure a judgment for forfeiture at law. *2 

Existence of otlter remedy. A dissolution will not 
ordinarily be ordered where there are other suf¬ 
ficient remedies for the Correction of the evils com¬ 
plained of,*2 but, where no other penalty is pre¬ 
scribed by law, a forfeiture of the charter may be 
the only redress available for corporate wrongs or 
omissions.*^ Where the statute attaches a penalty, 
not amounting to forfeiture, to the failure of the 
corporation to perform certain specified obligations, 
the remedy afforded has been held to be exclusive, 
and the failure to perform these particular obliga¬ 


tions not ground for forfeiture,*® unless the acts or 
failure to act is purposely continued and willfully 
persisted in, under circumstances of such aggrava¬ 
tion as to result in or threaten irreparable injury 
to the public;*® but, where the imposition of the 
penalty is made by the statute discretionary with 
the court, the court may render a judgment of ous¬ 
ter, if the violation by the corporation of its char¬ 
ter amounts to a serious abuse of its powers and 
privileges.*^ When the act is penalized under a 
criminal statute, this may be done instead of for¬ 
feiting the charter;** but a franchise may be for¬ 
feited for abuse of corporate powers whenever the 
acts of misuse involve injury to the public, although 
the same acts may be a violation of a penal stat¬ 
ute.*® The fact that penalties have been prescribed 
for the nonj^erformance of certain obligations will 
not prevent forfeiture attaching in case of the fail¬ 
ure to perform its other obligations.®® 

§ 1652. Invalid or Fraudulent Incorporation 

Invalid or fraudulent incorporation may constitute a 
ground for forfeiture of a corporate charter. 

A corporate franchise proceeds from the sover¬ 
eign power, and the people have the right at all 
times to inquire into the title by which such a fran¬ 
chise vs claimed or exercised and to have a judg¬ 
ment of ouster if the franchise was improperly 
granted.®! Statutes providing that a failure to or¬ 
ganize, or to comply with statutory requirements in 
organizing, shall be a ground for a forfeiture of the 
franchise, are generally construed to apply to all 
corporations wdiether incorporated under general 


75. r<inn—New Haven v. City Hank. 
31 Conn. 106 

76. JVlo — Stale V Standard Oil (’"o.. 
116 S.W. 902, 21S Mo. 1. affirmed 

'32 S.Ct. 406, 224 U.S. 270, 56 L. Kd 
760 

Threatened injury to pnblic 

N.Y —I»eo. V North River Sug:nr Re- 
fininj? Co., 24 N E S34, 121 NY 
582. IS N.Y.Civ.Proc 406, 25 Abb. 
NCas. 1, 18 Am SR. 843. 9 UK A 
33. 

N.D.—State v. (lamblo-Robinson 

Fruit Co., 176 N W. 103, 44 NO. 
376. 

77. Wls—West Park Really Co. v. 
Forth, 212 N.W. 661, 192 Wis. 307 

7a N.Y —Poo. V. Bri.stol, etc., 
Turnp. Road, 2<l Wend. 222. 

79. 111.—Merrifleld v. Burrows. 153 

I11.APP 523. 

aa Iowa.—Plainer v. Kirby, 116 N 
W. 1032, 138 Iowa 269, 262. 

81. Iowa.—Kosman v. Thompson, 
216 N.W. 261, 204 Iowa 1264. 

88. 111.—Wheeler v. Pullman Iron. 

19C.J.S.-90 


etc.. Co. 32 N.R. 420, 143 Ill. 197, 
17 L..RA. 818. 

83. Ky —Com. v New^port, etc., 
Turnp. Co., 97 S.W. 375, 29 Ky.U 
1285. 

14a C J. p 1096 notes 27, 34. 

84. Minn.—State v. W. L. Hams 
Realty Co., 180 NW. 776, 148 Minn. 
20 . 

sa Ark.—State v. Real Est. Hank. 

6 Ark. 595. 41 Ara.D. 109. 

14a C.J. p 1096 note 28. 

88. Ky.—Commonwealth v. New¬ 
port. etc , Turnp. Co., 97 S.W^. 376. 
29 Ky U 1285. 

Tenn.—State v. Cumberland Tel., 
etc.. Co., 86 S.W. 390, 114 Tenn. 
194 

14a C.J. p 1096 note 29. 

87. Ill —People v. Kankakee River 
Impr. Co., 103 Ill. 491. 

N.Y.—Poo. V. Buffalo Stone, etc., Co., 
29 N.E. 947, ISl N.Y. 140, 15 L..R. 
A. 240. 

Ohio.—State v. Capital City Dairy 
Co., 67 N.E. 62, 62 Ohio Si. 350. 57 
L..R.A. 181. 


88 . Ky .—Com. V. Newport, etc., 

Turnp. Co., 97 S.W 375, 29 Ky.L. 
1285. 

89. ND—State v. Oamble-Uobinson 
Fruit Co., 176 N.W. 103, 44 N.D. 
376. 

14a C.J. p 1096 note 32 

90. Ark—State v. Real Est. Bank, 
5 Ark. 595, 41 Am.D. 109. 

91. Ill —People, by Kerner, v. Unit¬ 
ed Medieal Service. 200 N E. 157, 
362 111 442, 103 AUK. 1229—Peo¬ 
ple V. Larsen, 106 N.E. 947, 265 III. 
406. 

Assumed name prior to incorpora¬ 
tion 

In a proceeding In the nature of 
quo warranto, fact that prior to in¬ 
corporation the incorporators con¬ 
ducted the business under the name 
later taken by corporation, regard¬ 
less of whether they complied with 
assumed name statute was not a 
ground for ouster.—Voorheib v. 
Walker, 198 N.W. 994, 227 Mich. 291. 
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statutes or by special acts.®* They refer, however, 
only to private, and not to municipal, corporations.®* 
The noncompliance with statutory requirements con¬ 
templated by the statute is an actual failure to per¬ 
form and not merely an intent to evade the statute 
or to use the corporate powers for unauthorized 
purposes.®^ These provisions do not apply to fail¬ 
ure to comply with statutory requirements in the re¬ 
organization of already existing corporations,®® but 
they may apply to the formation of a new corpora¬ 
tion for the sole purpose of accomplishing a fraud¬ 
ulent and fictitious increase of the capital stock of 
an old corporation.®® An implied requirement in 
every statute providing for incorporation of com¬ 
panies is that the corporation formed thereunder 
shall be organized for a legal purpose ;®7 and the 
state has power to institute proceedings to test the 
legality of the purpose for which a corporation is 
organized, although the statute provides that cor¬ 
porations may be organized for the purpose of car¬ 
rying on “any lawful business” and there has been 
no legislative action declaring unlawful the purpose 
for which the corporation is organized.®® Where 
It was the scheme and purpose of the incorporators 
in organizing the corporation to evade the provi¬ 
sions of existing statutes, it constitutes a fraud on 
the law, subjecting the corporation to a proceeding 
by the state looking to a cancellation of its char¬ 
ter.®® 

Mere abnormalities in the charter, which do not 
prevent the corporation from coming into existence, 
do not subject the charter to forfeiture at the will 
of anybody save, possibly, the state.^ 

Corporations of special class or for special pur¬ 
poses. Where a statute providing for incorpora- 

92. N.Y.—Peo. v. 

S. 881. 157 App.Div. 839. 

931 Pa.—Lehiifh Water Co.'a App., 

102 Pa. 515, affirmed 7 S.Ct. 916, 

121 U.S. 388, 30 UEd. 1059. 

94. Ind.—State v. Klngan. 61 Ind. 

142. 

96b Ind.—Moore v. 

478. 

96. Ala.—State v. Citizens Liaht. 
etc., Co.. 65 So. 193, 172 Ala. 232. 

14a C.J. p 1097 note 41. 

97. U.S.—New Orleans Debenture 
Redemption Co. v. Ltouisiana, 21 
S.Ct. 378, 180 U.S. 320, 45 L.Ed. 

650, affirming 26 So. 600, 61 La. 

Ann. 1874. 

JUssolutioa was rsqnlzsd where 
corporation was organized for a 
wrongful purpose.—Kanzler v. Smith. 

199 A. 35. 123 N.J.Eq. 602. 

96L |ja.—State v. Debenture Guar¬ 
antee. etc., Co., 26 So. 600, 61 La. 


tion is applicable only to corporations organized for 
special purposes, a failure to comply with its special 
requirements * will be fatal only to the special kind 
of corporations provided for in the statute, and non- 
compliance with such requirements will not invali¬ 
date the incorporation of companies organized for a 
different purpose, although they may incidentally 
exercise powers similar to those possessed by cor¬ 
porations included in the special class.® Whether 
the corporation belongs to the special class de¬ 
pends on the nature of the business it transacts, and 
not necessarily on its purpose as declared in the ar¬ 
ticles of association.® 

Acceptance of the charter is a necessary assump¬ 
tion upon which the existence of the corporation is 
based, so that, where it affirmatively appears that 
a majority of the incorporators voted against ac¬ 
ceptance of the charter, a judgment of ouster will 
be granted against the attempted exercise of cor- 
porajte functions,^ unless the result of such judg¬ 
ment would be to relieve the incorporators of all lia¬ 
bility to third persons, against whom they are estop¬ 
ped to deny the existence of the corporations.® 

Failure to organise. Whether a failure to organ¬ 
ize a corporation in the mode prescribed by its char¬ 
ter, or by the statute, is ground for forfeiture de¬ 
pends, of course, upon the wording of the statute, 
upon whether the requirement relates to the organ¬ 
izing of the company and is not simply a restric¬ 
tion upon the conduct of its business,® and upon 
whether the requirement relates to some matter con¬ 
nected with the organization of the company sub¬ 
stantially affecting the public interest, in which 
case, ground for forfeiture exists,"^ or merely to 
some unimportant or subsidiary detail, in which 

Minn.—State v. Minnesota 
Thresher Mfg. Co., 41 N.W. 1020, 
40 Minn. 213, 3 L.R.A. 510. 

Pa.—In re Pittsburgh Tunnel Co., 33 
Pitt8b.Leg.J..N.S.. 1. 

4b Vt.—State v. Bradford, 32 Vt. 60. 
14a C.J. p 1097 note 49. 

Acceptance of special charter gener¬ 
ally see supra S 38. 

6. N.C.—^Atty.-Gen. v. Simonton, 78 
N.C. 67. 

14a C.J. p 1097 note 60. 

Estoppel to deny existence of cor¬ 
poration see supra SH 108-117. 

N.y.—In re New York Cons. Gas 
Co., 106 N.Y.S. 407, 66 Misc. 49. 
affirmed 108 N.Y.S. 823, 124 App. 
Div. 401. 

14a C.J. p 1097 note 62. 

7. Minn.—State v. Minnesota 

Thresher Mfg. Co., 41'N.W. 1020, 
40 Minn. 213, 3 L.R.A. 610. 

14a C.J. p 1097 note 63. 


Stllwell, 142 N.Y. 


State, 71 Ind. 


Ann. 1874, 1881, affirmed 21 S.Ct. 
378, 180 U.S. 320, 45 L.Ed. 550. 

99. Flaa to increase oapital stock 
If it was the scheme and purpose 
of Incorporators by organizing a two 
thousand dollar corporation and im¬ 
mediately Increasing its capital stock 
to one hundred fifty thousand dol¬ 
lars to thereby evade the statutory 
provision requiring corporations to 
commence business with a capital 
of at least twenty live per cent of 
the authorized capital, the proceed¬ 
ing would constitute a fraud on the 
law. subjecting corporation to a pro¬ 
ceeding by the state to cancel its 
charter.—Randle v. Walker, 84 So. 
551, 17 Ala.App. 211. 

1 . Tex.—St. Regis Candies v. Hovas, 
3 S.W.2d 429. 117 Tex. 313, answer¬ 
ing certified questions, Clv.App., 8 
S.W.2d 674. 

9. Cal.—^Peo. v. Mt. Shasta Mfg. Co., 
40 P. 391. 107 Cal. 256. 

14a C.J. p 1097 notes 45-46. 
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case ground for forfeiture docs not exist.^ A state 
constitutional provision affecting all existing char¬ 
ters or grants of special or exclusive privileges 
where the grantees have not organized and com¬ 
menced business in good faith at the time of the 
adoption of the constitution has been held not to 
annul the existence of a corporation created under 
general laws, although it had omitted to commence 
business prior to the adoption of the constitution;^ 
and not to deny to a corporation which has been 
fully organized and is doing business at the time of 
the adoption of the constitution a privilege granted 
to it after its incorporation but never up to that 
time exercised.!® 

Failure to pay capital stock. For a corporation 
to commence business before the amount of capital 
has been raised which its charter or governing stat¬ 
ute prescribes as a prerequisite to its commencing 
business,!! or for a corporation, contrary to the 
statutory requirements, to continue to transact busi¬ 
ness beyond a certain period, from the date of its 
organization prescribed by statute, unless its entire 
capital should be fully paid up in cash,!^ is ground 
on which the state may demand a forfeiture of its 
franchises. This is particularly true where the ar¬ 
ticles of incorporation falsely state that the entire 
capital stock has been paid in, when, in reality, only 
a part has been paid in, the false statement amount¬ 
ing, as it does, to a fraud upon the public.!^ On the 
other hand, a statutory requirement that a subscrib¬ 
er shall make a cash deposit at the time of his sub¬ 
scription IS a mere detail of organization, not fur¬ 
nishing a basis of credit to the public, and noncom- 
liliance therewith is not a ground for forfeiture.!^ 
The fact that in the organization of a corporation 
a single subscriber and the appraisers committed a 
fraud upon the corporation, by allowing such sub¬ 
scriber stock on insufficient security, affords no 
ground for dissolving the company, unless the di- 

8. Utah.—Jiickson v. Crown Point 
Min. Co., 5S P. 238, 21 Utah 1, 81 
Am.S.R. 651. 

14a C.J. p 1098 note 64. 

9. Mont.—Morrison v. Clark, 63 P. 

98, 24 Mont. 515. 

10. Pa.—Philadelphia, etc., R. Co.'s 
Petition, 40 A. 967, 187 Pa. 123. 

11. Mo.—State ex rel. Gentry v. 

Monarch Transfer & Storage Co., 

20 S.W.2d 60, 323 Mo. 662. 

14a C.J. p 1098 note 69. 

Consideration for issue of stock and 
payment therefor see supra f 236- 
247. 

Nonperformance of conditions pre¬ 
scribed by charter as ground for 
forfeiture see supra | 1655. 

12. Colo.—People v. Ueadville City 
Bank, 3 P. 214. 7 Colo. 226. 


rectors who accepted the security Were privy to the 
fraud.!5 

Other statutory requirements which have been 
held substantially to affect the existence of a corpo¬ 
ration either because of the phrasing of the statute 
or the nature of the requirement, and failure to 
comply with which has been held to be a grourfd for 
a judgment of ouster, are the filing for record of a 
final certificate of incorporation,!® and the appoint¬ 
ment of a resident agent.!*^ Statutory requirements 
held, under the terms of the particular statutes, to 
be not fundamental are the filing of an amendment 
to articles of incorporation increasing the number 
of directors;!* methods of selling stock of a sub¬ 
scriber who has not paid the calls made against it;!® 
prohibitions against a corporation’s assuming a 
name similar to that of any existing corporation 
and the dating by the secretary of the state of the 
filing of the articles of incorporation.*! 

The distinction between corporations de jure and 
de facto should be carefully borne in mind. A cor¬ 
poration, the organization of which has not been le¬ 
gally perfected, may be dissolved on grounds which 
are not available as a defense to the incorporators 
when suit is brought against them by those who 
have dealt with the corporation,** and courts, in 
the latter class of cases, sometimes speak of cer¬ 
tain facts as not being grounds for dissolution when 
all that is meant is that incorporators may not as¬ 
sert a dissolution on these grounds as against the 
creditors of the corporation.** 

§ 1653. Limitation of Term 

In the absence of a statute to the contrary, a corpo¬ 
ration is dissolved at the expiration of the term of its 
corporate existence. 

After the period of existence of a corporation has 
expired by force of express provision in its char- 

17. Arlz—Rillito Canal Co. v. 
Schmidt, 89 P. 523, 11 Ariz. 49. 

14a C.J. p 1098 note 65. 

18. Utah.—Jackson v. Crown Point 
Min. Co., 59 P. 238, 21 Utah 1. 81 
Am.S.R. 651. 

19. Miss.—State v. Commercial 
Bank, 14 Miss. 218, 45 Am.D. 280 

20. Ala.—State v. Citizens Light, 
etc., Co., 65 So. 193. 172 Ala. 232 

14a C.J. p 1098 note 68. 

21. Ind.—State v. Foulkes, 94 Ind 
493. 

22. 111.—-Baker v. Backus. 32 111. 79 
Iowa.—Troutman v. Council Bluffs 

Fair, etc.. Co., 120 N.W. 730, 142 
Iowa 140. 

23. 111.—Baker v. Backus, 82 Ill. 
79. 


N.Y.—People v. Buffalo Stone, etc., 
Oo„ 29 N.E. 947, 131 N.Y. 140, 15 
L.U.A. 240. 

13. Ala.—Floyd v. State, 59 So. 280, 
177 Ala, 169, 179. 

14a C.J. p 1098 note 61. 
Ovsrralnstloa of property 
Property listed as capital stock 
may be so overvalued as to constl* 
tutc fraud against state and to in¬ 
validate incorporation.—State ex rel 
Gentry v. Monarch Transfer & Stor¬ 
age Co., 20 S.W.2d 60. 823 Mo. 562. 

14. Pa.—Commonwealth v. West 
Chester R. Co., 3 Grant 200. 

15. N.Y.—King v. Sea Ins. Co., 26 
Wend. 62. 

16. Ill.—People V. Mackey, 99 N.E. 
370, 255 111. 144. 

14a C.J. p. 1098 note 64. 
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ter, or in a general law, and in the absence of any 
statutory provision authorizing its extension or con¬ 
tinuance, it becomes ipso facto dissolved, and no 
longer has any existence at all, either de jure or de 
facto, for there is no law under which it can longer 
cxist.-^ Neither will an attempted extension of the 
life of the corporation under a statute enacted aft¬ 
er the expiration of its charter, nor laches on the 
part of the state officials in attacking the continued 
exercise by the corporation of its former powers, 
operate to renew the life of the defunct corpora- 
tion.25 The dissolution in such case is declared by 
the act of the legislature itself; the limited term of 
existence has expired and no judicial determination 
of that fact is requisite.26 It follows that no action 
on the part of those in charge of the business af¬ 
fairs of a corporation is necessary to effect a dis¬ 
solution^ after the expiration of the statutory peri¬ 
od. ^7 This rule applies not merely to corporations 
which have organized under the law, but also to 
corporations which have attempted an organization 
and have failed.^* 

Statutes, however, may provide for a continuance 
of the corporation in a limited way for the purpose 
of winding up its affairs, and for these purposes, 
the corporation will continue to have a limited ex¬ 
istence under the statute.29 These statutes are 
sometimes expressed in terms broad enough to give 
it a de facto existence, for purposes other than 
those, limited by law, and to make it liable for torts 
committed by it after the expiration of its char- 
ter.30 Where, however, there is no law authoriz¬ 


ing the existence of the corporation for any pur¬ 
pose whatever, it has no existence either in law or 
in fact.31 

Shortening existence hy amendment of corporate 
charter, A corporation may have power to shorten 
the term of its corjMJratc existence by an amend¬ 
ment of its articles of incorporation, even if the 
practical result of such abbreviation amounts to an 
almost immediate dissolution.32 

§ 1654. Repeal of Charter 

If a legislature makes an unconditional grant of a 
charter to a corporation, not reserving to itself the right 
to repeal the grant, it has no power to repeal a charter 
granted on such terms; but if the power to repeal char¬ 
ters is reserved, the legislature may exercise such power 
and thereby dissolve the corporation. 

If a legislature makes an unconditional grant of a 
charter to a corporation, not reserving to itself the 
right to repeal the grant, it brings itself within the 
operation of the constitutional provision that no 
state shall pass any law impairing the obligation 
of contracts, and has no power whatever to repeal 
a charter granted on those terms.33 While not op¬ 
erating as a repeal per se, the repealing act will 
have that effect if accepted by the corporation.34 
This, however, is a surrender of its charter with 
the consent of the legislature, and will have no bind¬ 
ing force on the corporation, unless its acceptance 
of the legislative repeal is evidenced by an act of 
the corporation as distinguished from acts of its 
members showing its assent.35 Whenever a corpo¬ 
ration does become dissolved in any mode known 


24. U.S.—In re Booth’s Drug Store, 
IXC.Va., 19 F.Supp. 95. 

Cal—Nezlk v. Cole. 184 P. 523, 43 
Cal.App. 130. 

Iowa.—M, II McCarthy Co v. Du¬ 
buque District Court, 208 N.W. 
605. 201 Iowa 912. 

L.a—Screwmen's Benev. Asa’n of 
LiOuisjana v. Monteleone. 123 So. 
116. 168 Da. 661. 

N.r.— In re Friedman, 164 N.Y.S. 892, 
177 App.Div. 755. 

Pa.—In rf Miles Land Co., 16 Pa. 

Dist. & Co. 598. 

14a C.J p 1099 note 72. 

Dural ion of corporation see supra S 
78. 

Fffect of dissolution see infra 9S 
1727-1741. 

Renewal of charter see supra 6 79. 
'*P«n>4tiial successloa*’ 

Where life of corporation Is lim¬ 
ited by law to fixed period, it is 
legally dead at expiration of statu¬ 
tory period, notwithstanding fact 
that charter provides that it shall 
have "perpetual succession,’* since 
this means merely continuous suc¬ 
cession during period for which it is 


created.—State v. German Mut. L. 
Ins Co., 123 S.W. 3 9. 224 Mo. 84, 
19 Ann.Cas. 1210—14a C.J p 1099 
note 79. 

25. Mich.—Attorney General v. Gay, 
127 N.W. 814, 162 Mich. 612. 

28. N.Y.—Sturges v. Vanderbilt. 73 
N.Y. 384—In re Friedman, 164 N. 
Y.S. 892, 177 App.Div. 755. 

N.C.—Asheville Div. Sons of Tem¬ 
perance V. Aston, 92 N.C. 588. 
Necessity of judicial proceedings see 
supra 5 1649. 

27. N D.—Murphy v, Missouri, etc., 
Land, etc., Co., 149 N.W. 957, 28 N. 
D. 519. 

14a C.J. p 1099 note 77. 

28. Mo.—Meramec Spring Park Co. 
T. Gibson, 188 S.W. 179, 268 Mo. 
394. 

29. U.S.—In re Booth’s Drug Store, 
D.C.Va., 19 F.Supp. 95. 

Iowa.—M. H. McCarthy Co. v. Cen¬ 
tral Lumber & Coal Co., 215 N.W. 
250, 204 Iowa 207, 54 A.L.R. 1116. 
La.—Screwmen’s Benev. Ass’n of 
Louisiana v. Monteleone, 128 So. 
116, 168 La. 664. 

14a C.J. p 1089 note 81. 
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30. W.Va.—Miller v. Newburg Or- 
rel Coal Co., 8 S E. COO, 31 W.Va. 
836, 13 Am.S.K. 903. 

31. Ind —Clark v. American Can- 
nel Coal Co.. 73 N.E. 727, 35 Ind 
App 65. 

14a C.J. p 1100 note 84. 

32. ("al.—Tognazzini v. Jordan, 130 
I’. 879, 166 Cal. 19, Ann Cas.l914C 
655—Nezlk v. Cole, 184 P. 623, 43 
Cal.App. 130. 

33. Ohio—Allen v. Scott, 135 N.E 
683. 3 04 Ohio St. 436. 

14a C.J. p 1100 note 86. 

Repeal or forfeiture of corporate 
eharter as impairing obligation of 
contracts see the title Constitu¬ 
tional Law fi 340. 

34. Miss — I’ort Gibson ▼. Moore, 21 
Miss. 3 67. 

35. U.S.—Covington & L. Turnp. 
Road Co. v. Sandford, Ky., 17 S.Ct. 
3 98. 3 64 U.S. 578, 41 L.Kd. 560. 

Md.—State Univ. v. Williams, 8 Gill, 
ft J. 366, 31 Am.D. 72. 

14a C.J. p 1100 note 80. 
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to the law, however, it is undoubtedly competent for 
the leg^islaturc, as a mere administrative measure in 
the absence of any constitutional restraint having 
reference to special legislation or otherwise, to ap¬ 
point a trustee to take its assets and administer 
them in conformity with the general rules which it 
has prescribed, or, if no statutory provisions have 
been enacted, in conformity with the rules of a 
court of equity.36 

Charters granted by territorial legislatures arc 
subject to repeal by congress, since congress stands, 
as regards the territories, in much the same posi¬ 
tion as do the state legislatures with reference to 
municipal corporations.37 

Where right to repeal reserved. The power of 
the legislature to repeal the charter of an existing 
corporation depends on whether such right was re¬ 
served by the constitution or statutes of the state 
at the time the charter was granted/^* Such a res¬ 
ervation, whether contained in the charter, in the 
constitution of the state, or in a general statute, is 
not repugnant to the grant of the franchise, but is a 
constitutional limitation of the powers granted.*^^ 
Whether the state has reserved the right to repeal a 
charter, and thereby to dissolve the corporation, is 
to be determined from the terms of the charter, and 
of such statutes as apply to the corporation, and so 
form a part of its charter.^® Where there is a 
general reservation in the constitution of the state 
of a power to repeal, it reads itself into every sub¬ 
sequent corporate charter, and it is not necessary 


that it should be expressly included therein.^^ 
Where the power of revoking corporate charters is 
reserved to the legislature in the constitution of the 
state, it is not an arbitrary power, but is to be ex¬ 
ercised only for causes of which the legislature is 
to judge.^- The right of amendment or repeal re¬ 
served to the state in a general law is operative ex¬ 
cept so far as there is a contract or agreement di¬ 
vesting the state of the power to alter or repeal.^3 

Where the power is unconditionally reserved, the 
legislature may repeal the charter,^^ or any single 
right or privilege thereby conferred,^5 at will,^® 
even though the effect of the repealing act is to 
abate the actions against the corporation.^*^ 

If the legislature, in its original grant reserves 
the right to repeal, but makes the exercise of the 
right conditional on the happening of certain con¬ 
tingencies, it can only repeal the charter after the 
contingency named has happened.^® Where a char¬ 
ter is granted, with a reservation of the right of re¬ 
peal in case the franchise therein conferred should 
be abused or misused, and the abuse or misuse has 
in point of fact occurred, the corporators, after such 
abuse or misuse, hold the franchise as mere tenants 
at the will of the legislature, which possesses the 
power to repeal the charter after its determination 
of the fact that the abuse or misuse has occurred.'*-* 

On the other hand, a reserved right to repeal or 
amend a corporate charter can only be exercised 
where there is no violation of other constitutional 
guarantees.^*** A constitutional provision to the ef- 


36. Kv —l-iouisville, etc , Tump 

Itoad Co. V. Ballard, 2 Mete. 165, 

37. Utah—U S. v. Laltoi-Dav 
Saints Church of Jesus Christ. 15 
r 4 7;j. 5 Utah 361. 

14a C .1. p 1100 note 98. 

38. IT S --Vnnec‘burK: & Stout’s Uane 
Turnpike Hoad Co. v. Chr.sar)e;ike 
& O Ry. Co., CC.A Ky., 280 V 4S2 

Applicable to dottestio corporations 
only 

Lt'Ri.slaturc’s authority to exi.Tcise 
reserved power to repeal oorporaUon 
oharlers applies only to chaitrrs 
Kranted by state—Uon#; Island R. 
Co. V. Department of Labor of State 
of New York. 247 N.Y.S. 278. 138 
Misc. 612, affirmed 177 NK 17, 4J56 
N.y. 498 

Cannot be barffained away 

Power of legislature to repeal cor¬ 
porate laws passed under constitu- 
lional provision reserving: riffht to 
repeal corporate laws enacted there¬ 
under could not be limited, suspend¬ 
ed. or bargained away by act of 
legislature.—Detroit Trust Co. v. Al- 
linger, 261 N.W. 90. 2T1 Mich. 600, 
appeal dismissed Cause v. Distrlat 


Trust Co. of Detroit, 56 S.Cl. 672, 
297 US 695. 80 L Ed. 986. 

39. US -Putman v. Ruch, C C.La., 
54 F. 416. 

R I —State V. Brown, etc , Mfg Co . 
25 A. 246, 18 RI 16. 17 L.R.A. 
856. 

40. U S —Greenwood v. Union 

KreiKht Co, Maas, 105 US. 1.8, 26 
T..Kd. 961 

Mass—Thornton v. Marginal Freight 
R. Co, 123 Ma.s8 32—C'rease v. 
Babcock, 23 I’ick. 334, .84 Am.D. 
61 

41. Mont.—Lewis v. Northern Pac 
R (^o., 92 P 469, 36 Mont. 207. 

14a C J. p 1100 note 96. 

48. Del—Delaware R. Co, v. Tharp, 
5 Del 454. 

43. Ky.—Comnnonwealth v. Coving¬ 
ton, etc., Bridge Co., 21 S.W. 1012, 
14 Ky.L. 836. 

44. U.S.—Vanceburg & Stout's 
Lane Turnpike Road Co. v Chesa¬ 
peake A O. Ry. Co., C.C.A.Ky.. 280 
F. 482. 

CaO.—Petarson v Ball, 226 P. 291. 
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211 Cal. 461, 74 A.L R. 187. fol¬ 
lowed in 296 P. .800, 211 Cal. 779. 

11a C.J p 1101 note 99 

45. Del.—^IVilmington v. Addicks, 
Ch.. 47 A. 366—Wilmington City 
R. Co. V. Wilmington, etc., R. Co , 
46 A 12. 8 DelCh. 468. 

14a C.J p 1101 note 1. 

46. U.S —Hamilton Gaslight & 
Coke Co. v Hamilton. Ohio, 1.8 
set. 90, 146 U.S. 258, 36 L.Kd. 
963. 

14a C.J. p 1101 note 2. 

47. Me.—Head v. Frankfort Bank, 
23 Me. 318. 

14a C .1 p 1101 note 3. 

48. l^Tinn.—Myrick v Brawley, 23 
NW. 649, 31 Minn 377.. 

I4a C.J. p 1101 note 4. 

43. Pa.—Erie, etc., R. Co. v. Casc^, 
26 Pa. 287. 

50. Mass.—In re Opinion of the 
Justices, 14 N.E.2d 4 68. 

14a C.J. p 1101 note 7. 

Coallsoatloii of property 
The state cannot confiscate prop¬ 
erty of corporation or deprive it of 

Its vested property rights, but may 

ckange or destroy corporation. 
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feet that the legislature shall not impair vested 
rights simply means that the legislature shall exer¬ 
cise its power to repeal in view of this restriction, 
and does not nullify altogether the legislature’s pow¬ 
er to repeal.®^ 

Respective functions of court and legislature- 
The legislature cannot exercise judicial, ®2 as distin¬ 
guished from legislative, powers.®® The legislative 
inquiry to ascertain whether there has been a vio¬ 
lation or other default is not a “judicial act,” with¬ 
in the meaning of a constitutional clause which for¬ 
bids the legislature from exercising judicial acts.®^ 
In the absence of constitutional or statutory regu¬ 
lations to the contrary, repeal of a charter by the 
legislature dissolves a corporation without any judg¬ 
ment of forfeiture by the court.®® In some juris¬ 
dictions, it is held that the legislature may deter¬ 
mine whether the contingency has happened, and a 
previous judicial determination of that fact is not 
necessary,®® unless by the statutory terms govern¬ 
ing the exercise of the reserved power, such exer¬ 
cise is conditioned on a judicial finding of the exist¬ 
ence of such fact;®7 and such determination, when 
made by the legislature, is held in some jurisdic¬ 
tions to be conclusive on the courts,®® although in 
other jurisdictions the legislative act is held to be 
subject to review by the courts, on the question of 
fact involved whether or not the contingency on 
which the exercise of the reserved power was based, 
has happened.®® 

Where the legislature possesses the power to re¬ 
peal the charter of a corporation, and exercises it, 
the courts will not presume that such power was im¬ 
properly or unconscientiously exercised.®® Where, 


however, the exercise of the reserved power by the 
legislature is conditioned on a prior finding by the 
court, a repeal by the legislature in advance of the 
court’s finding is void, and cannot be validated by a 
subsequent court finding in support of it.®i 

What constitutes repeal. Whether dr not an 
enactment of the legislature shall operate as a re¬ 
peal of a charter where the power to repeal is re¬ 
served, is a question of intent. A statute declaring 
that a charter is repealed but providing that nothing 
in the act should prevent the continuance of the 
business of the corporation until its property is sold 
in a judicial proceeding and delivered to a purchas¬ 
er is not an immediate repeal of the charter.®® Re¬ 
peals by implication are possible, but are not favor¬ 
ed, and the act will not be held to repeal the char¬ 
ter unless there is an express intention to do so, or 
a necessary implication to that effect arising from 
the enactment.®® Where a statute does- not, in ex¬ 
press terms, annul a right or power given to a cor¬ 
poration by a former act, but only confers the same 
rights and powers on it under a new name, and with 
additional powers, the latter act does not repeal the 
former.®^ If a statute amendatory of the charter 
of a company, which repeals all former acts in so 
far as they are inconsistent with it, be itself void 
in its substantial provisions, it has so far no repeal¬ 
ing force.®® 

Retroactive effect of repeal. A general corpora¬ 
tion law operating, either expressly or by implica¬ 
tion, as a repeal of an earlier general corporation 
law will not repeal charters of corporations organ¬ 
ized under the repealed statute,®® especially where 


Mass—In re Opinion of the Justices, 

14 N.R.2d 4C8. 

N.y.—Long: Island R. Co. v. Depart¬ 
ment of LfSbor of State of New 
York. 247 N.Y.8. 278, 138 Misc. 
612, affirmed 177 N.E. 17, 256 N.Y. 
498. 

11a C.J. p 1101 note 7 [a]. 

51. Ky.—Griffin v. Kentucky Ins. 
Co., 3 Bush 692, 96 Am.D. 259. 

52. N H.—Ashuelot R. Co. v. Elliot, 
hS N.H. 451. 

14a C.J. p 1101 note 11. 

Distribution of governmental pow¬ 
ers and functions generally see 
Constitutional Daw 5f 104-173. 

53. U.S.—Dothrop v. Stedman, C.C., 

15 F.Cas.No.8.519, 42 Conn. 683. 
Ga.—Carey v. Giles, 9 Ga. 253. 
Mass.—Crease v. Babcock, 23 Pick. 

334, 34 Am.D. 61. 

14a C.J. p 1101 note 12. 

64. U.S.—Dothrop v. Stedman, C.C., 

16 F.Cas.No.8,519. 42 Copn. 683. 
Mass.—Crease v. Babcock. 23 Pick. 

384, 34 Am.D. 61. 


55. U.S —Mumma v. Potomac Co., 
D.C., 8 Pet. 281. 8 D.Ed. 946. 

Ind.—Wilson v. Tesson, 12 Ind. 286. 
Me.—Merrill v. Suffolk Bank, 31 Me. 
67, 60 Am.D. 649. 

56. Minn.—Myrick v. Brawley, 23 N. 
W. 649, 33 Minn. 377. 

14a C.J. p 1101 note 15. 

57. Me.—State v. Noyes, 47 Me. 
189. 

Mich.—Flint, etc.. Plank Road Co. v. 
Woodhull, 25 Mich. 99, 12 Am.R. 
233. 

14a C.J. p 1101 note 16. 

58. Iowa.—Miners’ Bank v. U. S., 1 
Greene 563, Morr. 482, 43 Am.D. 
115. 

59. Pa.—Brie, etc.. R. Co. v. Casey, 
26 Pa. 287. 

60. Ark.—State v. Curran, 12 Ark. 
321, reversed on other grounds 16 
How. (U.S.) 304, 14 L.Ed. 705. 

61- Mich.—Flint, etc.. Plank Road 
Co. V. Woodhull, 26 Mich. 99. 12 
Am.R. 233. 


68. S.C.—Stale v. Port Royal, etc . 
R. Co., 23 S.E. 363. 45 S.C. 413. 

03. Tex.—Logan v. Texas Mut. Lift" 
Ins. Ass'n, 61 S.W.2d 288. 290. 

121 Tex. 603, citing Corpus Juris, 
and motion overruled 53 S.W.2d 
299, 121 Tex. 603—State v. Texas 
Mut. Life Ins. Co. of Texas, Civ. 
App.. 51 S.W.2d 405. 413, quoting 
Corpus Juris, and reversed on oth¬ 
er grounds Texas Mut. Life Ins. 
Ass’n V. State, Com.App., 68 S.W. 
2d 37, followed in State v. Mutual 
Protective Ass'n of Texas. Civ. 
App., 61 S.W.2d 416 and State v. 
National Mutual Benefit Ass'n, 
Clv.App., 61 S.W.2d 415. 

14a C.J. p 1102 notes 24. 25. 

64. Ala.—State v. Mobile, 24 Ala. 
701. 

65. Wis.—Shepard^on v. Milwaukee, 
etc., R. Co., 6 Wis. 605. 

eSi. Tex.—State v. Texas Mut. Life 
Ins. Co. of Texas, Clv.App., 61 S. 
W.2d 405, 413 citing Corpus Juris 
and reversed on other grounds 
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the provisions of the new corporation law shows 
that the intention of the legislature was to enact a 
new law, extend the provisions of the old, supply 
omissions, and perfect the old law, without interfer¬ 
ing with corporations formed under it.®^ 

§ 1655. Condition or Contingency Prescribed 
by Charter 

A corporation's failure to comply with a material 
condition Imposed by statute or contained In Its charter 
may be ground for the forfeiture of its franchise. 

A corporation’s failure to comply with a material 
condition imposed by statute or contained in its 
charter may be ground for the forfeiture of its 
franchise,®® but to be given this effect the condition 
must be material®® and applicable to the corpora- 
tion.70 A reasonable and substantial performance 
of such conditions may be sufficient to defeat a 
claim to a forfciture,^^ but a partial performance, 
even though made in good faith, if it is less than a 
substantial compliance with the condition, is not 
sufficient.72 Whether the breach of a material con¬ 
dition will operate as an ipso facto dissolution of the 
corporation, or will simply afford ground on which 
the state may maintain judicial proceedings for a 
dissolution, depends on the terms of the statute or 
charter, as has already been considered in § 1649 in 
'connection with the necessity for judicial proceed¬ 
ings in effecting a dissolution. Where judicial pro¬ 
ceedings are required, the question whether a suffi¬ 
cient ground for dissolution exists may be a matter 
resting in the discretion of the court.*^® Even 
though the statute provides that on the happening 


of the condition “its corporate existence and pow¬ 
ers shall cease,” an action may be maintained for 
dissolution of the corporation after it has ceased 
to have corporate existence.^® 

A statute which relieves a corporation froni the 
consequences of nonperformance of conditions con¬ 
tained in a particular statute specifically named is 
restricted in its operation to nonperformance of con¬ 
ditions contained in that particular statute, and does 
not relieve a corporation from the consequences of 
nonperformance of conditions subsequent contained 
in a later statute, even though the later statute sim¬ 
ply extends the time of performance of the condi¬ 
tions contained in the earlier statute.'^® 

The condition named in the statute is to be con¬ 
strued to contain only such requirements as arc ex¬ 
pressly provided for by its terms, and is not extend¬ 
ed to other requirements by implication.*^® A rea¬ 
sonable construction of the charter may require va¬ 
rious conditions to be construed together in order to 
determine the actual requirement of each.^*^ 

Effect of consolidation or transfer, A corpora¬ 
tion which has committed a breach of conditions 
subsequent cannot relieve itself from the conse¬ 
quences of its failure by showing a performance of 
the conditions by another corporation to which its 
privileges under the charter were granted,^® nor 
will the rights of the grantor corporation which 
would have accrued to it on performance of the 
condition inure to the benefit of the grantee corpo¬ 
ration which has performed it.*^® 


Texas Mut. I.<lfe Ins. Ass'n v. 
Stale, Com.App., 68 S W 2d 37. 
followed in State v. Mutual Protec¬ 
tive Ass'n of Texas, Clv.App., 61 
S.W.2d 416. and State v. National 
Mutual Benefit Ass'n, Civ.App., 51 
S.W.2d 416. 

14a C.J. p 1102 notes 28. 29. 

67. Ala.—Bibb v. Hall, 14 So. 98, 
101 Ala. 79 

68. Cal.—California Nat. Supply Co. 
V. Flack. 190 P. 634, 183 Cal. 124. 

Mich.—Stott V. Stott Realty Co., 284 
N.W. 636, 288 Mich. 36—Mathews 

V. Life Ins. Co. of Detroit, 279 N. 

W. 868, 284 Mich. 352. 

14a C.J. p 1104 note 64. 

69. Miss.—Harris v. Mississippi 

Valley, etc., R. Co., 61 Miss. 602. 

14a C.J. p 1104 note 55. . 

BsqulramwDit held not to ho moada- 
tory 

Tenn.—Tennessee Cotton Growers 
Ass'n V. Hanson, 2 Tenn.App. 118. 

7a aiootion of oorporatioa to oomo 
within statute 

Where statute imposing conditions 
qualified them by making them ap¬ 


plicable only to corporations which 
elect to come within the provisions, 
a corporation which has not elected 
to be governed by its provisions 
cannot be dissolved for failure to 
comply with its terms.—Rillito Canal 
Co. v. Schmidt, 89 P. 623, 11 Arix. 
49-^14a C.J. p 1103 note 41. 

71- N.T.—Thompson v. People, 23 
Wend. 637—People v. Kingston, 
etc., Tump. Road Co., 23 Wend. 
193, 36 Am.D. 651. 

78. Miss.—Harris v. Mississippi 
Valley, etc., R. Co.. 61 Miss. 602. 

73. Ala.—State v. U. S. Endowment, 
etc., Co., 37 So. 442, 140 Ala. 610. 
103 Am.S.R. 60. 

14a C.J. p 1103 note 46. 

74. N.T.—Delaware & Hudson Co. v. 
Mechanicville & Fort Edward R. 
Co., 197 N.E. 326. 327, 268 N.Y. 394. 
affirming 273 N.Y.S. 428, 242 App. 
Div. 722. 

Bsasoa for mis 

*‘We are not now concerned with 
legal dialectics, but with practical 
administration of law. Siven after 
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corporate life is extinct, some re¬ 
mains are left which must be dis¬ 
posed of in orderly fashion. The 
property which belonged to the cor¬ 
poration is not forfeited to the state. 
As in case of corporate dissolution 
by decree of the court, the property 
must be used for the payment of 
debts, and if there is a surplus, it 
should be divided among the stock¬ 
holders."—Delaware & Hudson Co. 
V. Mechanicville & Fort Edward R. 
Co., supra. 

75. N.Y.—In re Brooklyn, etc., R. 
Co., 72 N.Y. 245. 

7a N.Y.—Plass V. Housman, 2 N. 

Y.S. 235, 49 Hub 610. 

14a C.J. p 1103 note 52. 

77. Pa,—Degcn v. Meadowbrook 

Water Co., 3 Lack.Jur. 233. 

14a C.J. p 1104 note 63. 

7a . N.Y.—In re Brooklyn, etc., R. 
Co., 81 N.Y. 69. 

Effect of consolidation generally see 
supra fi§ 1626>1630. 

7a N.Y.—Nicoll V. New York, etc., 
R. Co., 1 Code Rep. 89. 



§ 1655 


COnPOEATlONS 


19 C.J.S. 


Particular conditions. Statutes or charters of 
corporations sometimes provide for the perform¬ 
ance by the corporation of a condition subsequent, 
as the payment in full of stock within a given pe¬ 
riod,*® or other condition subsequent.*^ 

§ 1656. Nonuser of Franchise 

A total failure of a corporation to exercise Its fran¬ 
chise may result, Ipso facto, In Its dissolution or consti¬ 
tute grounds for Its dissolution by Judicial proceedings. 

Whenever a corporation voluntarily and totally 
abandons the exercise of its franchises, and does 
or suffers to be done acts which destroy the end and 
objects for which it was incorporated, it is either 
ipso facto dissolved,*2 or it has subjected itself to 
liability to l>e dissolved in judicial proceedings in¬ 
stituted for that purpose,** as the case may be, un¬ 
der the particular statute under consideration. This 
result of nonuser follows as a necessary incident 
from the terms and nature of a corporation’s exist¬ 
ence*^ and is not affected by the existence of pri¬ 
vate contracts of the corj)oration.*-'» Additional 
ground for the application of this doctrine is afford¬ 
ed where the nonuser is willful and without justifi¬ 
cation, and where it is shown to be to the public 
interest that it be dissolved.*® 

A nonuser for a great length of time,**^ or for 


the statutory period, under a statute so providing,** 
evidencing an entire abandonment of the corporate 
powers, may be, under certain circumstances, tanta¬ 
mount to a surrender of its franchise constituting 
an ipso facto dissolution. Nonuser for a length of 
time, or under circumstances not sufficient to con¬ 
stitute an ipso facto dissolution, may constitute a 
ground for forfeiting its charter in a proceeding 
brought by the state, the nonuscr in such cases be¬ 
ing evidence of an abandonment of its franchise by 
the corporation,** which may be overcome by evi¬ 
dence showing that there was no intention to aban¬ 
don the charter.*® Whether nonuser is tantamount 
to an abandonment in any given case depends on 
the condition of the corporation and the manner 
in which it-has conducted its affairs; in such cas¬ 
es, in order to justify the inference that a corpo¬ 
ration has surrendered its corporate franchises the 
act of abandonment must be committed under such 
circumstances as render it morally or legally im¬ 
possible for it to resume its business.'’^ It must be 
some definite act of surrender as distinguished from 
an expression of intention only.** 

Provisions for forfeiture on ground of nonuscr 
arc sometimes, because of the phrasing of their pro¬ 
visions, construed to restrict somewhat the scope of 
the inquiry.** A constitutional provision filirogat- 


80. Cal.—^Western States L. Ins 
Co. V. Lockwood, 135 P. 496, 166 
Cal. 185. 

Colo.—I’eoplc V. Loadville City Bank, 
3 P. 214, 7 Colo. 226. 

Invalid or fraudulent incorporation 
seo supra § 1652. 

Issuance of stock for less than par 
or price Axed by charter, statute, 
or articles of incorporation and 
effect thereof see supra § 245 

81. Ky.—Reichert v. Ellis Perry Co., 
211 S.W. 403, 184 Ky. 150. 

Pa.—In re Pitt.sburgh Tunnel Co., 33 
Pittsb Lcg.J.,N.S., 1. 

14a C.J. p 1103 note 36. 

82. Ga.—Gullett Gin Co. v. Hicks, 
168 S.E. 597. 176 Ga. 652. 

14a C .r. p 1104 note 69. 

Omission to elect directors or other 
ofHrers see infra 9 1666. 

Surrender of charter by stockholders 
see supra 9 1642. 

XOTo noniuier 

While corporation organized for 
purpose of buying, selling, and leas¬ 
ing real estate and erecting build¬ 
ings thereon continued to own dwell¬ 
ing house from which it derived 
rentals, and held proceeds of realty 
previously sold, subject to reinvest¬ 
ment when its directors saw fit, 
there had been no nonuser of its 
franchise.—First Nat. Bank v. Fire¬ 
proof Storage Bldg. Co., 202 N.W. 
14. 199 Iowa 1285. 


83. Mass.—Syrian Antiochean St 
George's Orthodox Church v. Ghize, 
151 N.E 839, 258 Mass. 74—Essex 
Co. V Commonwealth, 141 N.E 38, 
246 Mass 242. 

Mo —State ex inf. Gentry v. Ramona 
Kennel Club, 8 S.W 2d 1, 320 Mo. 
740—State <-x inf Gentry v. Amer¬ 
ican Can Co, 4 S W 2d 448, 454, 

319 Mo 156, quoting Corpus Juris. 
Pa.—Commonwealth ex rel. Sohnader 

V. Seventh Day Baptists of 
Elihrata, 176 A. 17, 317 Po. 358— 
Commonwealth v. Safe Deposit 
Bank & Trust Co., 14 Pa-Dist. & 
CN>. 2(J7—Commonwealth ex *rel 
Margiotti V. Union Traction Co of 
I'hiladelphia, 44 Dauphin Co. 415, 
affirmed 194 A. 661, 327 Pa. 497. 
Tex.—State v. DMbeck, Civ.App., 297 
S.W. 1040, 1062, quoting Corpus 
Juris, and certiorari denied Dll- 
beck V. State of Texas, 48 S.Ct. 
339, 276 U.S. 633. 72 L.Ed. 742 
14a C.J. p 1104 note 60. 

84. U.S.—Smith v. Chesapeake & 
Ohio Canal Co, DC., 14 Pet. 45. 
10 L.Ed. 347. 

La.—State v. New Orleans Gas 
Light, etc., Co.. 2 Rob. 529. 

86. U.S.—Mumma v. Potomac Co., 
D.C., 8 Pet. 281, 8 L.Ed. 945. 

86 . Mo. — State ex Inf. Gentry v. 
Ramona Kennel Club, 8 S.W.2d 1. 

320 Mo. 740. 

Pa.-^ommonwealth ex rel. Schnader 
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V. Neptune Club of City of Phila¬ 
delphia, 184 A. 542. 321 Pa. 674— 
Commonwealth ex rcl. Schnader v. 
Seventh Day Baptists of Ephnita, 
176 A. 17, 317 Pa 358. 

14a C.J. p 1105 note 64. 

87. Mo—Uoldawny v. St. Louis- 
San Francisco Ry. Co., App., 269 S 

W. 641. 

14a C.J. p 1105 note 65. 

88. Ala.—Moiiile Temperance Hall 
Assoc. V. Holmes, 65 So. 1020, 189 
Ala. 271. 

N Y.—T’eople v. Stilwell, 138 N.Y.S 
693. 78 Misc. 96. 

14a C.J. p 1105 note 66. 

89. Mo —State ex inf. Gentry v 
Ramona Kennel Club, 8 S.AV.2d 1. 
320 Mo 740. 

Tex—State v. Dilbeck, Civ.App., 297 
S.W. 1049, certiorari denied T>il- 
beek v. State of Texas, 48 S.Ct. 
339. 376 US. 633, 72 L.Ed. 742. 

14a CJ. p 1105 notes 68, 69. 

90. Pa.—Commonwealth ex rel. 
Schnader v. Neptune Club of City 
of Philalelphia, 184 A. 542, 321 
Pa. 674. 

91. N.Y.—Bradt v. Benedict, 17 N. 
Y. 93. 

92. U.S.—Taylor v. Holmes, C.C.N. 
C., 14 F. 498, 8 S.Ct. 1192, 127 U.S. 
489, 32 L.Ed. 179. 

93. 111.—McCartney v. Chicago, etc., 
R. Co., 112 Ill. 611. 
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ing “corporate charters not in operation” confines 
the inquiry to such matters as acceptance of the 
charter, election of officers, authorizing of con¬ 
tracts, and subscriptions for stock.®^ 

Time of taking effect. The dissolution docs not 
take effect until judicially declared in cases where 
judicial proceedings arc required to effect the dis¬ 
solution,^® while in cases of ipso facto dissolution it 
is held to have occurred at the time of abandon¬ 
ment.®® 

§ 1657. - Materiality of Matters Affected 

To constitute ground for forfeiture of a corporate 
franchise, the nonuser of the franchise must have been 
with recpect to material matters. 

The courts will not forfeit a corporate franchise 
for nonuser unless it affects matters which are of 
the essence of the contract between the sovereign 
and the corporation.®'^ Accordingly, a failure by a 
corporation to meet a statutory requirement in some 
administrative detail of its business, not amounting 
to an abandonment of its franchise, will not con¬ 
stitute a dissolution or afford ground for forfeiture 
of Its franchise;®* and, generally speaking, any 
neglect in carrying out the ordinary administration 
details of a business is at most only evidence of 
noniiscr, and does not constitute necessarily in itself 
a ground for forfeiture of the charter of the corpo¬ 
ration.®® 

Public interest involved. Tt has been intimated 
that nonuser, to warrant ouster, must inflict injury 
upon the public generally.^ 

§ 1658. - Bankruptcy or Insolvency 

Nonuser of a franchise due to the fact that possession 
of corporate property has been taken away from the cor¬ 
poration under a pending invoiuntary bankruptcy pro¬ 
ceeding is not ground for forfeiture of the franchise. In¬ 


solvency of the corporation may be evidence of abandon¬ 
ment by It of Its franchise, but It Is not of Itself ground 
for forfeiture of the franchise on the ground of nonuser. 

Nonuser fails to have any significance as evi¬ 
dence of abandonment of the corporate franchise 
where it results from the fact that possession of 
the corporate property has been taken away from 
it under a pending involuntary bankruptcy proceed¬ 
ing, especially where it appears that the officers of 
the corporation arc actively engaged in an attempt 
to recover possession and control of its property.^ 
Insolvency of a corporation may be evidence of 
abandonment by it of its franchises, but it will not 
in itself justify a decree of forfeiture on the ground 
of nonuser,® unless it is also in evidence that the 
corporation has lost the power to continue or to re¬ 
sume its business.^ 

§ 1659. - Pending Consolidation 

Nonuser of a franchise pending an unsuccessful at¬ 
tempt to consolidate with another corporation is not 
necessarily ground for forfeiture. 

Failure of a corporation to keep up its separate 
organization during an attempted consolidation 
which later is declared illegal and void docs not 
constitute a forfeiture on the ground of nonuser.® 

§ 1660. - Pending Forfeiture Proceedings 

Nonuser of a corporate franchise pending an at¬ 
tempted forfeiture proceeding is not ground for forfeiture. 

Nonuser caused by the attempt of the legislature 
to forfeit the corporation's franchise has no tend¬ 
ency to prove an abandonment by the corporation 
of its franchise.® 

§ 1661. - Nonuser of All or Part of Pow¬ 

ers 

In the absence of a statute to the contrary, the fact 


94. 311.—McCartney v. Chicajfo, etc., 
R. Co., SUP'T . 

14a C.J. p 1106 note 76. 

95. Iowa.—First Nat. Bank v Fire¬ 
proof Storage Bldg. Co., 202 N.W. 
14. 199 Iowa 1285. 

Mass.—Old Colony Trust Co. v. 
Third Univprsalisl Soc of Cam¬ 
bridge. 188 N.E 711, 285 Mass. 
146, 91 A.L.R. 837—Syrian Antio- 
choan St. George’s Orthodox 
Church V. Ghizc. 154 N.E. 839. 258 
Mass 74—Essex Co. v ('"oiiunon- 
wealth, 141 N.E. 38, 24<> Maas. 

242. 

14.^ C.J. p. llOii note 77. 

“Nonnaei* can be finally deter¬ 
mined only by a court of competent 
Jurisdiction.”—Kelly v. I.iehmann, 217 
lll.App. 376, 386, affirmed in part and 
reversed in part on other grounds 
130 N.E. 375, 297 111. 33. 


96L Ala.—Mobile Temperance Hall 
Assoc V. Holmes, 65 So. 3 020, 389 
Ala. 271 

Mo.—Holdaway v. St. 3LiOuis-San 
Francisco Ry. Co, App., 269 S.W. 
641. 

97. Miss.—Harris v. Mississippi 
Valley, etc. R. Co., 51 Miss. 602. 
Mo—State ex mf. Gentry v. Amer¬ 
ican Can Co.. 4 S W.2d 448, 319 Mo. 
456. 

I*a—Commonwealth ex rel. Schnader 
V. Seventh Day Baptists of Kphra- 
ta. 176 A 17, 317 Pa. 358. 

9& Ala.—Sullivan v. Central Land 
Co., 55 So. 612, 173 Ala. 426. 

14a C.J. p 1106 note 80. 

99. Ill.—North, etc.. Rolling Stock 
Co. v. People, 35 N.E. 608, 147 Ill. 
234, 24 L.R.A. 462. 

14a C.J. p 1106 note 81. 
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1. Mo.—State ex Inf. Gentry v. 
American Can Co., 4 S.W.2d 448, 
319 Mo. 456. 

2. III.—T E HiP Co. V. Clcf.ry 
134 lll.App. 88. 

Insolvency or nonpayment of debtb 
as ground foi dissolution general¬ 
ly see infra § 16/0. 

3. Mo.—State v. East Fifth St. R. 
Co., 41 S.W. 955, 140 Me. 639, 62 
Am.S.R. 742, 38 L R.A. 218. 

14a C.J. p 13 06 noie 86. 

4. N.Y.—Brock v. Poor, 111 N.E. 
229, 216 N.Y. 387. 

5. Ind.—State v. Crawfordsville, 

etc., Turpp. Co., 1 N E. 400, 102 
Ind. 600—State v. Crawfordsville, 
etc., Turnp. Co., 1 N.E. 396, 102 
Ind. 283. 

6. Md.—State Univ. v. WilUams, 9 
Gill & J. 366, 31 Am.D. 72. 
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that a corporation does not oxerefae all of Ita powara la 
not grcMnd for forfaltino Ita franchlae, unloaa Ita powara 
are Inaaparably connected with each other. 

In the absence of a statute to the contrary, a cor¬ 
poration is not required as a condition to the exer¬ 
cise of any of its powers to exercise all of theni,^ 
unless its powers are inseparably connected with 
each other.* A nonuser of the powers which arc 
of the essence of the contract between the state and 
the corporation may justify a forfeiture of its char¬ 
ter, even though the corporation exercises some of 
its noncssential powers.* A nonuser of one of its 
powers by a corporation for a sufficient length of 
time may result in a forfeiture of that particular 
power,i* although it may also be that the diligence 
in exercise of the power used may evidence an in¬ 
tent not to abandon the other, and that the time 
taken in putting the first into operation may oper¬ 
ate as an excuse for delay in the execution of the 
other. 

Power subsequently given. An active existing 
corporation, fully organized and doing business in 
good faith, does not incur the penalty of forfeiture 
by a failure to exercise a privilege subsequently 


added to those with which it was originally cloth- 

ed.i2 

§ 1662. — Dissolution Not for All Pur¬ 
poses 

A corporation is not ordinarily dissolved for all pur¬ 
poses by mere neglect to exercise Its corporate powers. 

A corporation is not ordinarily ipso facto dissolv¬ 
ed for all purposes by merely neglecting to exercise 
its corporate powers,i* or by neglecting or refusing 
to exercise powers which it may in its discretion 
decline to use.i^ 

§ 1663. Misuser of Franchise or Powers 

A willful and repeated misuse of a corporate fran¬ 
chise or powers, If with respect to matters which are of 
the essence of the contract between the corporation and 
the state, thereby Inflicting Injury on the public generally 
is ground for forfeiture. 

A corporation may forfeit its charter and right 
to corporate existence by a misuser of its franchise 
or corporate powers.i® To warrant the forfeiture 
of a corporate charter, the abuse of the franchise 
must be clear and the necessity for such a harsh 
remedy must be apparent.i® Misuser of its fran- 


7. Pa.—Commonwenlth ex rel. Mar- 
griotti V. Union Traction Co. of 
Philadelphia, 44 Dauphin Co. 415, 
affirmed 194 A. 661, 327 Fa. 497. 
Tex.—State v. Guardian Foundation 
of Texas, Clv.App , 128 S.W.2d 880, 
882, error dismissed, judgment 
correct. 

14a C.J. p 1106 note 90. 

“The fact that the charter powers 
are broader than the business in 
which the corporation is engaged is 
not a valid ground for forfeiture of 
its charter privileges, in the absence 
of some rule of public policy which 
would require it to engage in every 
form of business its charter would 
authorize."—State v. Guardian Foun¬ 
dation of Texas, supra. 

Before any of prlvilegee are ex- 
eroieed by public service corporation, 
franchise cannot be forfeited for 
failure to exercise any particular one 
of rights granted.—State v. Broad 
River Power Co., 153 S E. 637, 157 S. 
C. 1, certiorari granted Broad River 
Power Co v. State of South Carolina 
ex rel. Daniel, 60 S.Ct. 162, 280 U.S. 
561. 74 L.Ed. 609, and certiorari 

dismissed 50 S.Ct. 401, 281 U.S. 537, 
74 L.Ed. 1023, rehearing granted 61 
S.Ct. 88, 282 U.S. 796, 76 L..Ed. 717, 
and affirmed 51 S.Ct. 94, 282 U.S. 187. 
76 L.Ed. 287. 

a. S.C.—state v. Broad River Pow¬ 
er Co, supra. 

14a C.J. p 1106 notes 90. 94. 

9. Pa.—Commonwealth ex rel. 

Schnader v. Seventh Day Baptists 
of Ephrata, 176 A. 17, 317 Pa. 358. 


Bog raolsg 

Where the power of a corporation 
to hold dog races was only incidental 
to its other powers, the fact that it 
did nothing but hold dog races may 
warrant the forfeiture of its charter 
for nonuser.—State ex inf. Gentry v. 
Ramona Kennel Club, 8 S.W.2d 1, 320 
Mo. 740. 

IOl Me.—State v. Twin Village Wa¬ 
ter Co.. 66 A. 763, 98 Me. 214. 

Mo—State v. Associated Press, 60 S. 
W. 91, 169 Mo. 410, 81 Am.S.R. 368. 
61 L.R.A. 151. 

14a C.J. p 1106 note 91. 

11. Me.—State v. Twin Village Wa¬ 
ter Co., 66 A. 763, 98 Me. 214. 

12. Pa.—Philadelphia, etc., R. Co.'s 
Petition, 40 A. 967, 187 Pa. 128. 

13), Mont.—Morrison v. Clark, 63 P. 

98, 24 Mont. 616. 

14a C.J. p 1107 note 96. 

Effect of dissolution generally see 
infra SS 1720-1741. 

Idu Ill.—People’s Gaslight, etc, Co. 
V. Chicago Gaslight, etc., Co., 20 
Ill.App. 473, reversed on other 
grounds 13 N.E. 169, 121 Ill. 630, 2 
Am.S.R. 124. 

Ohio.—State v. Urbana, etc., Mut. 

Ins. Co, 14 Ohio 6. 

14a C.J. p 1107 note 97. 

15. Del—Southerland v. Declmo 
Club. 142 A. 786, 16 Del.Ch. 183. 
D.C.—National Ass’n of Certified 
Public Accountants v. U. S., 292 F. 
668, 63 App.Div. 391. 

Ill.—People ex rel. Kerner v. Blue 
Rose Oil Co.. 196 N.E. 466, 860 Ill. 
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397, certiorari denied Blue Rose 
Oil Co. v. People of State of Illi¬ 
nois ex rel. Kerner, 66 S.Ct. 121 
296 U.S. 606. 80 L l«M. 429. 

Miss.—Cuney v. Stale, 108 So. 298, 
302, 142 Miss. 894, quoting Corpus 
JnxlB. 

Mo.—State ex rel. Gentry v. Mon¬ 
arch Transfer & Storage Co., 20 
S.W.2d 60, 323 Mo. 562. 

N.D.—State v. Gamble-Robinson 
Fruit Co., 176 N.W. 103, 44 N.D 
376. 9 A.L.R. 98. 

Pa.—Commonwealth ex rel. Schnadei 
V. Neptune Club of CUy of Phila¬ 
delphia, 184 A. 542, 321 Pa. 574— 
Commonwealth ex rel. Attorney 
General v. Sesqui-Centennial Ex¬ 
hibition Ass’n, 8 Pa.Dlst. & Co. 77, 
dismissed 138 A. 754, 290 Pa. 165— 
Commonwealth ex rel. MarglottI v. 
Union Traction Co., of Philadel¬ 
phia, 44 Dauphin Co. 416, affirmed 
194 A. 661, 327 Pa. 497. 

Under statute 

A statute which provides that, 
“when any person usurps, lntrude.H 
into, or unlawfully holds or exercis- 
os“ any franchise, the state may 
maintain a proceeding to forfeit the 
franchise, authorizes a forfeiture on 
the ground of misuser of franchises 
already conferred, as well as the un¬ 
lawful assumption of franchises not 
conferred.—State v. Birmingham Wa¬ 
ter Works Co.. 64 So. 23, 185 Ala. 
388. Ann.Cas.l916B 166. 

16. Pa.—Commonwealth ex rel. 
Schnader v. Neptune Club of City 
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chise or corporate powers to constitute ground for 
dissolution of a corporation or for forfeiture of its 
franchise (1) must be misuser with respect to mat¬ 
ters which are of the essence of the contract be¬ 
tween the corporation and the state,(2) must be 
willful and repeated^® with knowledge of its unlaw¬ 
fulness,^® although not necessarily done with a cor¬ 
rupt motive,®® (3) and, as hereinafter discussed, 
must inflict injury upon the public generally. 

The misuser must be a corporate act as distin¬ 
guished from unauthorized acts of its agents,®^ al¬ 
though, of course, acts of the corporate officers 
within the scope of their authority are the acts of 
the corporation, and, where amounting to misuser, 
subject the corporation to dissolution or forfei¬ 
ture.®® It must not be concluded that every illegal 
act or breach of trust on the part of the officers or 
directors of a corporation wdll warrant a sentence of 
forfeiture, a dissolution will not be decreed on the 
ground of officers’ acts which are unauthorized and 
illegal,®® and acts of the officers amounting to mis¬ 
user may be repudiated and action taken by the cor¬ 
poration to absolve it from a consequence that 
would otherwise follow from its officers* unlawful 


acts.®^ If the officers themselves correct any ir¬ 
regularities that they may have been guilty of as 
soon as complaint is made forfeiture will not nec¬ 
essarily follow as a consequence of their illegal 
acts.®® A forfeiture will not be enforced for acts 
of the corporate officers for which only p 9 nalties 
arc prescribed.®® 

Specific acts of misuser are sometimes made 
ground for forfeiture by express statutory provi¬ 
sions, and a corporation violating the statutory re¬ 
quirements in this respect subjects itself to for¬ 
feiture,®^ but a mere irregularity in the perform¬ 
ance of the statutory requirements is not a viola¬ 
tion within the meaning of the statute justifying 
a decree of forfeiture thereunder.®® Such statutes 
are to be distinguished from statutes defining the 
duties of officers, and visiting upon them the penal¬ 
ties for their misdeeds; and unless such statutes al¬ 
so provide that a violation of their terms shall con¬ 
stitute ground for forfeiture, the corporation will 
not be made to suffer the consequences of their 
acts.2® 

Public interest involved. The misuser must in¬ 
flict injury on the public generally,®® although a 


of Philadelphia. 184 A. 542. 321 Pa 
574. 

14a C.J. p 1107 note 7. 

VimdaiiiOTital ohaages la oorporatloa 
The maklnf? or procuring of fun¬ 
damental changes in the corporation 
is not a ground for forfeiting the 
franchises of the corporation; and 
It has even been held that if a domes¬ 
tic corporation procures a charter 
from a foreign state under which its 
members attempt to reorganize, this 
is not such a violation of its alle¬ 
giance to the state granting its char¬ 
ter as will warrant a Judicial sen¬ 
tence forfeiting its charter in the do¬ 
mestic state.—f?ommonwealth v. 
Pittsburg, etc.. K. Co., 58 Pa. 26. 

Oluuig^ of xuuna 

The attempt of a corporation to 
change its name, In a manner not 
authorized by its charter, does not 
ipso facto work an avoidance of its 
charter. 

Cal.—People v. Bogart, 45 Cal. 73. 
Tex.—0’l>onnell v. Johns, 13 S.W. 
376, 76 Tex. 362. 

17. Ala.—State v. Southern Bldg., 
etc., Ass'n. 31 So. 375, 132 Ala. 50. 
Mo.—Stale ex inf. Gentry v. Ameri¬ 
can Can Co.. 4 S.W.2d 448, 454, 319 
Mo. 466, quoting Corpus Juris. 

Pa.—Commonwealth ex rel. Schna- 
der V. Seventh Day Baptists of 
Kphrata, 176 A. 17. 317 Pa. 368. 

14a C.J. p 1107 note 8. 

Vnlawful grautlBg of degrees 

Where a corporation having the 
power to confer degrees sells its de¬ 


grees without reference to buyer's 

qualifleations, Its charter may be 

forfeited for misuse of its franchise. 

D.C —-National Ass'n of Certified 
Public Accountants v. U. S., 292 P. 
668. 63 App.D.C. 391. 

Mo —State ex inf. Otto v. Kansas 
City College of Medicine and Sur¬ 
gery, 286 S.W. 980, 315 Mo. 101, 46 
A.L.R. 1472. 

14a CJ. p 1107 note 8 fb]. 

Forfeiture of charter of colleges and 
universities for misuser see Col¬ 
leges and Universities 5 34. 

18. Mo.—State ex inf. Gentry v. 
Long-Bell Lumber Co., 12 S.W.2d 
64, 321 Mo. 461—State ex inf. Gen¬ 
try v. American Can Co., 4 S.W.2d 
448, 454, 319 Mo. 456, quoting Cor. 
pus Juris. 

Pa.—Commonwealth ex rel. Schna- 
der V. Seventh Day Baptists of 
Ephrata, 176 A 17, 317 Pa. 358. 

Tenn.—State v. Retail Credit Men’s 
Ass'n of Chattanooga, 43 S.W.2d 
918. 163 Tenn. 460. 

14a C J. p 1108 note 9, p 1122 notes 
43, 44. 

19. Mo.—State ex inf. Gentry v. 

American Can Co., 4 S.W.2d 448, 
454, 319 Mo. 456, quoting Corpus 
Juris. 

14a C.J. p 1108 note 10. 

80. Mo.—State ex inf. Gentry v. 

American Can Co., supra. 

N.y.—People V, Kingston. etc., 

Turnp. Road Co., 23 Wend. 193, 35 
Am.D. 661. 

81. Miss.—State v. Commercial 

Bank, 14 Miss 218 45 Am.D. 280. 
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88. Ohio.—Divine v. Auto Motor Car 
Co., 9 Ohio N P ,N.S.. 204. 

14a C.J. p 1109 note 37. 

83. Ohio.—State v. People’s Mut. 
Ben. Ass’n, 42 Ohio SL 579. 

14a C.J. p 1110 note 38^. 

84. Pa.—Commonwealth v. United 
Brethren Mut. Aid Soc., 16 Pa.Co. 
145. 

14a C.J. p 1110 note 39. 

8^ Ill.—Bixler v. Summerfleld, 70 
N.E. 1059. 210 Ill. 66. 

14a C.J. p 1110 note 40. 

88. N.Y.—People v. Atlantic. Ave. R. 
Co., 10 N.Y.S. 907, 57 Hun 378, af¬ 
firmed 26 N.E. 622, 125 N.Y. 613. 

87. Ariz.—Flowing Wells Co. v. Cu- 
lln, 95 P. Ill, 11 Ariz. 425. 

14a C.J. p 110*8 note 15. 

88 w Anz.—Pheenix Big 4 Adv. Co. v. 
Clingan, 135 P. 713, 15 Ariz. 34. 

14a CiJ. p 1108 note 16. 

89. N.Y.—People v. Atlantic Ave. R, 
Co., 10 N.Y.S. 907, 57 Hun 378. af¬ 
firmed 26 N.E. 622, 125 N.Y. 513. 

14a C J. p 1108 note 18. 

30. D.C.—National Ass’n of Certi¬ 
fied Public Accountants v. U. S., 
292 P. 668, 63 App.D.C. 391. 

Miss—Cuncy v. State, 108 So. 298, 
302, 142 Miss. 894, quoting Corpus 
Juris. 

Mo.—State ex inf. Gentry v. Ameri¬ 
can Can Co., 4 S.W.2d 448, 319 Mo. 
456—State ex inf. Otto v. Kansas 
City College of Medicine and Sur¬ 
gery, 285 S.W. 980, 316 Mo. 101, 46 
A.L.R. 1472. 

Pa.—Commonwealth ex rel. Attorney 
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forfeiture has sometimes been declared in cases 
where the violation of the charter has resulted in a 
public l)enefit.3^ It is not necessary to prove actual 
injury to the public; if the inevitable tendency of 
the act is injurious to the public a sufficient ground 
of forfeiture exists.32 Wherever the transgression 
of a corporation threatens the welfare of the peo¬ 
ple, they may summon the offender to answer for 
the abuse of its franchise or the violation of its 
corporate duty.33 It has also been held that any 
conduct which destroys their normal functions and 
maims and cripples their separate activity and 
takes away their free and independent action must 
so far disappoint the purpose of their creation as to 
affect unfavorably the public interests.34 General¬ 
ly speaking, if no public detriment is involved, a 
statute which provides in general terms that a fail¬ 
ure to comply with the provisions of its charter, 
or an abuse of its corporate powers, shall he ground 
for forfeiture, but omits to specify any particular 
for which a forfeiture will be granted, will be lib¬ 
erally constnicd.35 If it is not shown that the act 
of incorporation is detrimental to the public inter¬ 
est, or if it is shown that the forfeiture of the char¬ 
ter would itself amount to a public misfortune, this 
will be taken into consideration by the court in de¬ 


termining whether a forfeiture should be granted 
under the circumstances.36 

Penalty but not forfeiture. Where the statute 
defining the particular act of misuser prescribes 
only a penahy for the doing of the unlawful act, 
such penalty is exclusive of other punishment 
but where the officers' acts amount to a nuisance to 
the detriment of the public generally, a forfeiture 
may be decreed.^* Where the officers’ acts may be 
penalized under the criminal law, that will be done 
in preference to forfeiting the corporate charter;®** 
but a franchise may be forfeited for abuse of cor¬ 
porate powers whenever the acts of misuse involve 
injury to the public, although the same acts may 
be a violation of a penal statute.^® 

§ 1664. Usurpation of Franchise or Power 
Not Conferred 

A usurpation of franchise or the exercise by a cor- 
poration of power not conferred on It may be a basis for 
the forfeiture of Its charter, but to authorize such drastic 
action the unauthorized acts must constitute a public 
wrong. 

An exercise of corporate powers in excess of 
those granted by law may constilute a basis or 
ground for the forfeiture of the corporation’s char¬ 
ter,particularly where no other penalty is pre- 


General v. Sesqui-Centonniiil Ex¬ 
hibition Ass’n, 8 Pa-Dist. & Co. 77, 
dismissed 138 A. 754. 290 Pa. 155. 
14a C.J. p 1108 note 26, p 1121 note 
40. 

Wrong’s done oredltors and stock, 
holders 

Forfeiture on the ground of mis¬ 
user will not lie for wrongs to credi¬ 
tors and stockholders in the admin¬ 
istration of its affairs, by the as¬ 
sumption of questionable rights, 
there being adequate remedy in an 
action for damages, but there must 
have been ultra vires acts, willful 
and continued, and relating to some 
franchise granted, thiis involving a 
breach of duty to the state. 

Ala.—State v. Southern Bldg., etc.. 
Assoc., 31 So. 375, 132 Ala. 50. 
Minn —State v. Minnesota Thresher 
Mfg. Co., 41 N.W. 1020, 40 Minn. 
213, 3 L..H.A. 610. 

31. Conn.—New Haven v. City Bank, 

31 Conn. 106. 

14a C.J. p 1109 note 27. 

82. Mo.—State v. Standard Oil Co., 
116 S.W. U02, 218 Mo. 1. affirmed 

32 act. 406, 224 U.S. 270, 66 L. 
Ed. 760. 

14a C.J. p 1109 note 29. 

33L N.D.—State v. Gamble-Robinson 
Fruit Co.. 176 N.W. 103, 44 N.D. 
376, 9 A.L.H. 98. 

14a C.J. p 1109 note 30. 

ad. N.Y.—^People v. North River 


Sugar Refining Co., 24 N.K. 834, 
121 N.y. 582, 18 N.Y.Civ.Proc. 406. 
25 AbbNCas. 1. 18 Am.S R. 843, 9 
L.R.A. 3.3, affirming 7 N.Y.S 406, 
64 Hun 354, 5 UR.A. 386, affirm¬ 
ing 3 N.Y.S. 401, 16 N.Y.Civ.Proc. 
1, 22 Abb.N.Cas. 164. 

35. Ky.—Com. v. Newport, etc., 
Turnp. Co., 97 S.W. 375, 29 Ky.L. 
1285. 

36. N.Y.—^Attorney General v. New 
York Con.s. Gas Co., 108 N.Y.S. 823, 
124 App.Div. 401. 

14a C.J. p 1109 note 34. 

37. Tenn.—State v. Nashville Base¬ 
ball Club, 154 S.W. 1151, 127 Tenn. 
292, Ann.Ca8.1914B 1243. 

3a Tenn.—State v. Nashville Base¬ 
ball Club, supra. 

38. Ky.—Commonwealth v. Newport, 
etc., Turnp. Co,, 97 S.W. 376, 29 
Ky.L. 1285. 

40. N.D. — State v. Gamble-Robinson 
Fruit Co., 176 N.W. 103, 44 N.D. 
376. 

41. Minn.-—State v. W. L. Harris 
Realty Co., 180 N.W. 776, 148 Minn. 
20 . 

14a C.J. p 1110 note 42. 

An amendment of the charter to 
include additional powers not con¬ 
ferred by the original grant may au¬ 
thorize acts which in the absence of 
the amendment would have been 
ground for a forfeiture.—State v, 
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Montgomery Eight Co., 16 So. 347, 
102 Ala. 694—14a C.J. p 1110 note 
44. 

Ascertainment of powers 

In determining whether charter of 
corporation formed under "corpora¬ 
tions not for profit act" should be re¬ 
voked for unlawful exercise of pow¬ 
ers by corporation, court would not 
look to corporate charter to ascer¬ 
tain what powers corporation might 
exercise, but to the act.—Interna¬ 
tional Service Union Co. v. People 
ex rel. Wettengel. 70 P.2d 431, 101 
Colo. 1. 

Oonstrnction of statntes 

Where the statutes under which 
corporations are organized are re¬ 
stricted to specific purposes, and 
where these purposes are phrased In 
terms which are at all general, their 
construction by the court Is often 
necessary in order to determine 
whether acta by a corporation or¬ 
ganized under them are unauthor¬ 
ized, and constitute ground for for¬ 
feiture. 

Mo.—State v. Business Men's Club, 
163 S.W. 901, 178 Mo.App. 548. 
Ohio.—State v. Hocking Valley R. 
Co., 28 Ohio Clr.Ct..N.S., 241, 8 
Ohio App. 450. 

14a C.J. p 1110 note 49. 

ZrrespeotiT* of solvsnoy 

Corporation which does business 
in total disregard of charter powers 
and public safety will be dissolved. 
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scribed by law.^2 view of the fact, however, 
that the forfeiture of a corporate charter is a dras¬ 
tic remedy and will be exercised only when the 
need therefor is clear, sec supra § 1651, a forfei¬ 
ture will not be declared for every act done by a 
corporation which is beyond the powers conferred 
upon it.^3 The unauthorized acts to fumish ground 
for forfeiture must be ultra vires, constituting a 
public wrong, and having a tendency to injure the 
public,^^ not merely acts of trespass violating pri¬ 
vate individual rights only.^5 Public justice is fre¬ 
quently satisfied by merely ousting the corporation 
of the powers which it has usurped.^® 

Stockholders cannot, even by resolution unani¬ 
mously passed, sanction the unauthorized exercise 
of powers by the corporation, and absolve the cor¬ 
poration from the consequences, under the law, of 
its usurpation.^ 

Particular acts. An unauthorized acquisition or 
holding of property may constitute a ground for 
forfeiture,^* but an unauthorized holding of prop¬ 
erty is no ground for forfeiture, where the only is¬ 


sue involved is one of title between the corporation 
and the alleged rightful owner of the property.^® 

Whenever a statute in effect provides that upon 
failure to perform a certain condition subsequent a 
corporation may not do any business, or sue or be 
sued, a continuance of the business after failure to 
perform the conditions is a usurpation of power, 
constituting a ground for forfeiture.^® 

Forfeiture on the ground of usurpation of powers 
not conferred may be decreed wherever it is shown 
that the officers and directors have without legisla¬ 
tive sanction increased the capital of the company,®^ 
or issued certificates of slock beyond the amount of 

the capital.•'*2 

§ 1665. Violation of Charter or Statute 

A corporation's violation of the laws of the state, at 
least where the public right or interest is involved, may 
be ground for the forfeiture of its charter. 

A corporation’s violation of the statutes of the 
state may be ground for the forfeiture of its char« 
ter,^* notwithstanding its charter authorizes it to 


although not actually inHolvenl.— 
Commonwealth v. U. S. Annuity Soo , 
154 A. 24, 303 Pa. 19. 

42. Only redreaa 

Where the penalty for an excea- 
ftive exercise of authority by a cor¬ 
poration is not prescribed by statute, 
a forfeiture of the cliartcr i« the 
only redress, and the (*ourt cannot 
otherwise punish the offending cor¬ 
poration—State V. W. Ij Ilarn.s 
Jlealty Co., 180 N.W. 776, 148 Minn 
20 . 

43. Kan.—Depew v. Wichita Ass'n 
of Credit Men, 49 P.2d 1041, 142 
Kan. 403, certiorari denied Wichita 
Ass’n of Credit Men v. Depew, 56 
S.Ct. 674, 297 U.S. 710, 80 L.Kd. 997 
and Wichita Ass’n of Credit Men 
V. State ex rel. Heck, 56 S.Cl. 574, 
297 US, 710, 80 L.Ed. 997. 

14a J. p 1110 note 45. 

XonMt differs&os of oylalon 

Where .corporation conducting col¬ 
lection business acted under legal 
advice, and there was room for hon¬ 
est difference of opinion regarding 
whether it was practicing law, court 
properly refused to order charter 
forfeited.—State v. Retail Credit 
Men's Ass’n of Chattanooga, 43 S.W. 
2d 918, 163 Tenn. 450. 

TomporarUy ongagiaff ia bawktng 
Where a corporation created for 
the purpose of carrying on a lumber 
business aided in organiBiiig a bank 
and subscribed for the mujor portion 
of the stock for the purpose ot pro¬ 
tecting Its pay rolls and receiving 
and protecting employees’ deposits 
until development work had reached 
a stage wherein outside capital would 


support a bank, such temporary 
transaction was not sufficient basis 
for ouster, notwithstanding it had 
no charter power to engage in the 
banking business as a continuing or 
permanent activity.—State ex inf 
(lentry v. Dong-Bell Dumber Co, 12 
S W.2d 64, 321 Mo. 461 

44. Tcnn —Stale v. Hotail Credit 
Men’s Ass’n of Chattsnooga, 43 S. 
W.2d 918, 163 Tenn 450. 

14a C.J, p 1110 note 46. 

45. Ind—State v. Kill Buck Turnp. 
Co, 38 Ind 71 

14a C..T. p 1110 note 47 

46. Mich.—Meurer v. Detroit Musi¬ 
cians' Benev., etc . A-ssoc , 54 N W. 
9.54, 95 Mich. 451 

Statute inappUeablo 

Where attorney general conceded 
that corporation was InwfuHy em¬ 
powered to pursue some of its ex¬ 
pressed objects and ouster proceed¬ 
ing was directed only against some 
of its activities, remedy under stat¬ 
ute relating solely to involuntary dis¬ 
solution and receivership, was inap¬ 
plicable.—I'oople, by Kerner, v. Unit¬ 
ed Medical Servioe. 200 N.B. 167, 362 
Ill. 442, 103 A D.R. 1229. 

Within court’s discretion 

Whether the circumstances call for 
a forfeiture of a corporation’s entire 
franchise or only for an ouster of 
the powers usurped is a matter rest¬ 
ing m the sound discretion of the 
court.—Slate v. Central Oh. Mill. 
Relief Ass’n, 29 Ohio St. 399. 

47. N.y.—People v. Parker Vein 
Coal Co., 1 Abb.Pr. 128, 10 How.Pr. 
543. 

48 . Va.—Fayette Dand Co. v. Douis- 

1437 


vllle, etc., R. Co., 24 S.K 1016, 93 
Va. 274 

14a C.J. p 1110 note 50. 

49. NY—In re McOraw, 19 N.E. 

233, 111 NY 6C. 2 DR A 387. 

5fX Tex—Canadian Country Club v. 

Johnson, Civ App , 176 S W. 835. 
14a C J p 1111 note ,52. 

51. Mass—Attorney-Gefieral v. Bos¬ 
ton, etc. R, 109 Ma.ss 99 
N.Y —People v Parker Vein Coni Co., 
1 AbbPr. 128, 10 How.lT. 543. 

58. N.y —Pi^ople V. Parker Vein 
Coal Co , supra. 

53. Fla—Kx parte Amos, 114 So. 
760. 94 Fla 1023 

Ill.—Maxwell V. Eureka Mut. Benefit 
Corporation, 262 lll.App. 342. 

Ohio —Stale v Ohio Automobilists* 
Protective Ass’n Co., 136 N.E. 69. 
103 Ohio St 677 

Tex — Trans-State Oil Co. v. State, 
Civ.App., 66 S.W 2d 384. 

Wash —State v. Casket & Undertak¬ 
ing Co., 143 1». 878. 82 AVash. 124, 
D.U.A.1915B 976. 

14a C.J. p 1111 note 57. 

“A corporation is a creature of the 
state. Every corporation is bound 
by the laws of the state, and, on its 
failure to abide by them in a partic¬ 
ular designated by statute, is sub¬ 
ject to dissolution.”—People ex rel. 
Kerner v Blue Rose Oil Co., 196 N. 
E. 466, 460, 360 Ill. 397, certiorari 
denied Blue Rose Oil Co. v. People 
of State of Illinois ex rel. Kerner, 56 
set. 121, 296 U.S. 605, 80 D.Ed. 429. 
iratuxe of penalty 

Dissolution of corporation by sov¬ 
ereign body creating it is not a "for¬ 
feiture” in sense In which term is 



I 1665 


COBPORATIONa 


19 C.J.S: 


do other unobjectionable things.®^ It is ttot every 
failure to comply with the exact letter of the stat¬ 
ute which will expose a corporation to the loss of 
its franchise.®® A mere technical and unsubstantial 
violation of statute is insufficient ground for forfei¬ 
ture,®® and a substantial compliance with the con¬ 
trolling statutes is all that is required.®*^ Where a 
statute penalizes a violation of some particular stat¬ 
utory requirement with a forfeiture of charter and 
does not attach the same penalty in express terms to 
violation of other requirements, forfeiture of the 
charter does not necessarily follow a violation of 
statutory requirements to which that particular pen¬ 
alty is not attached in express terms.®® An appre¬ 
hension on the part of some of the stockholders 
that the corporation is about to violate the charter, 
or statute will not justify decree for dissolution of 
the corporation, especially where after the petition 
for dissolution is brought there is a disavowal of 
any intention on the part of the corporation to vio¬ 
late the law.®® 

A violation by agents of instructions given to 
them for their guidance in conducting the business 
of the corporation as prescribed by its charter, if 
done without the knowledge of the corporation, is 
not a violation of a charter or statute within the 
meaning of the rule allowing forfeiture on that 
ground.®® 

Continuing violation* Some statutes are so word¬ 
ed and construed as to require a continuing viola¬ 
tion up to the time of the hearing in order to justi¬ 
fy a decree of forfeiture, and, if it is shown that a 
violation existing at the time of the petition is cured 


by a compliance with the statute at any time before 
the hearing, an order of forfeiture will not be grant- 
ed.«i 

Discretion of court* It has been held that a court 
has a discretion as to declaring a forfeiture of the 
charter of corporation for an act of omission which 
is not expressly made a ground of forfeiture by the 
charter, and will exercise such discretion in favor 
of the corporation where it appears that the viola¬ 
tion of the charter is doubtful and no public interest 
requires the forfeiture ;®2 but where a statute pro¬ 
viding for the dissolution of a corporation violating 
its provisions is mandatory, and it is proved that the 
corporation violated the act, the court has no dis¬ 
cretion to refuse a judgment of dissolution.®® 

Mistake, intent, motive, and subsequent behavior* 
Ordinarily under the statutes, although a bad or 
corrupt motive is not essential to justify a forfei¬ 
ture,®^ where there was no intent to violate the 
statute and the violation occurred as a result of mis¬ 
take, at least if the public interest is not involved, a 
forfeiture will not be declared;®® but if a corpora¬ 
tion is found guilty of an act which is expressly de¬ 
clared to be a cause of forfeiture of its franchise, 
neither mistake on the part of the corporation nor 
subsequent good behavior will disable the state from 
demanding forfeiture.®® Under some statutes it is 
held that the act in violation of its terms must be 
known by the stockholders to be a violation, in or¬ 
der to justify forfeiture on that ground.®"^ No 
mere intention or purpose on the part of those who 
are in control of a corporation to violate the law 
will afford ground for forfeiting its franchises, 
since there is always a locus poenitentice, and the 


usually applied to contracts, but It 
Is a “penalty" exacted by state 
against corporations for disobeying 
its law.—People ex rel. Kerner v. 
Blue Rose Oil Co., supra. 

Blglit to do bnalBess 

Corporation refusing to conduct 
its business in accordance with valid 
laws cannot complain, if its right to 
transact business is suspended or 
revoked.—In re Opinion of the Jus¬ 
tices, 147 N.E. 681, 251 Mass. 569. 

a4L Wash.—State v. Globe Casket & 
Undertaking Co., 143 P. 878, 82 
Wash. 124. L..H.A.1916B 976. 

55b N.Y.—In re Lewis, 178 N.Y.S. 

633, 189 App.Div. 359. 

14a C.J. p nil note 58. 

Xsolatsd illegal act 
A single Illegal act committed 
many years before application for 
dissolution is made, is not, in itself, 
a ground for dissolution.—State v. 
Janesville Water Co., 66 N.W. 612, 92 
Wis. 496. 32 L.R.A. 891. 


56. Ill.—North, etc.. Rolling Stock 
Co. V. People. 36 N.E. 608, 147 Ill. 
234, 24 L.R.A. 462. 

57. Mich.—^Voorheis v. Walker, 198 
N.W. 994, 227 Mich. 291. 

14a C.J. p 1104 note 56, p 1111 note 
60. 

56. Va.—Elliott's Knob Iron, etc., 
Co. V. State Corp. Commn., 96 S.E. 
353, 123 Va. 63. 

59. Ill.—Bixler v. Summcrfleld, 70 
N.E. 1059, 210 Ill. 66. 

Mass.—In re -Franklin Tel. Co., 119 
Mass. 447. 

14a C.J. p 1112 note 79. 

60. Ala.—Tuscaloosa, etc.. Assoc, v. 
State, 58 Ala. 54. 

61. Ariz.—Phoenix Big 4 Adv. Co. v. 
Clingan, 136 P. 713, 16 Ariz. 34— 
Plowing Wells Co. v. Culln, 95 P. 
Ill, 11 Ariz. 426. 

14a C.J. p 1112 note 78. 

60. Mich.—^Voorhels v. Walker, 198 
N.W. 994, 227 Mich. 291, 

14a C.J. p nil notes 65, 66. 
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63. N.Y.—People v. Buffalo Stone, 
etc., Co., 29 N.E. 947, 131 N.Y. 140, 
16 L.R.A. 240. 

64. S.D.—State v. Public Drug Co., 
170 N.W. 161, 164, 41 S.D. 287. 
“The neglect or refusal of a cor¬ 
poration to perform the duties en¬ 
joined by the charter need not pro¬ 
ceed from a bad or corrupt motive 
even. It is enough if they be design¬ 
edly omitted."—State v. Public Drug 
Co., supra. 

65. U.S.—In re Drugcraft Co., D.C. 
Mich., 288 F. 206. 

Mich.—L. J. Barry Coal Co. v. 
Iloughten, 276 N.W. 650, 282 Mich. 
547—R. C. Mahon Co. v. Molin, 283 
N.W. 431, 252 Mich. 606. 

14a C.J. p 1103 note 39. 

66. Tenn.—State v. Cumberland Tel., 
etc., Co., 86 S.W. 390, 114 Tenn. 194. 

67. Neb.—Enos v. Hanff, 145 N.W. 
244, 96 Neb. 184, 162 N.W. 397, 98 
Neb. 246. 

14a C.J. p 1112 note 76. 
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carrying out of such an unlawful purpose may gen¬ 
erally be thwarted by process of injunction.®* 

Public interest. In order for a violation of a 
charter or statutory provision by a corporation to 
warrant a forfeiture of its franchise, in the absence 
of a statute to the contrary, such violation must in¬ 
volve the public right or interest,** but, if the pub¬ 
lic interest is so involved, such violation may be a 
basis for forfeiture.*^® 

Failure to file reports and pay taxes. The fail¬ 
ure of a corporation to file reports and pay its fran¬ 
chise or license tax or other special taxes as re¬ 
quired by statute may be a basis for the forfeiture 
of its charter,"^! or, as already discussed in § 1649, 
such failure may itself work a dissolution without 
the necessity of legal proceedings. In the absence 
of a mandatory statute to the contrary, however, an 
exact compliance with the statute is unnecessary, at 
least where the public interest is not involved,^* 
and a substantial compliance with a statute requir¬ 
ing corporate reports is sufficient.^* The fact that 


the corporation transacts its entire business outside 
the state does not relieve it of its liability to the 
forfeiture of its charter for its failure to comply 
with such statutes.Where the statute so re¬ 
quires, it may be necessary before a forfeiture can 
be declared that a proper assessment be made,*^* or 
that the corporation be notified of the form of re¬ 
port to be made.*^* Where a statutory penalty for 
the failure of a corporation to file a statement of its 
condition at stated periods is exclusive, a failure to 
file such statement is not ground of forfeiting the 
franchise of the corporation.'^'^ It has been held, 
however, that the fact that a penalty or liability is 
imposed merely on the trustees for failure to make 
the report does not by implication prohibit a for¬ 
feiture of the charter for such failure.*^* 

Crimes, Every grant of corporate power con¬ 
tains an implied condition that the corporation will 
not violate the criminal laws, for breach of which 
the state is authorized to terminate the corpora¬ 
tion’s existence.7* It has been held, however, that. 


08. Pa—Commonwealth v. Pittsburff 
& C. R. Co., 58 Pa. 26. 

69. Mich.—Voorheia v. Walker, 198 
N.W. 994, 227 Mich 291. 

14a C.J p 1112 note 71. 

m Wash.—State v. Globe Casket & 
Undcrtakinir Co., 143 P. 878, 82 
Wash. 124. UR.A 1915B 976. 

14a C.J. p 1112 note 70. 

7X. Cal.—California Nat. Supply Co. 

V. Flack. 190 P. 634. 183 Cal 124. 
III.—People ex rel Kemer v. Blue 
Rose Oil Co., 196 N K 456, 360 Ill. 
397, certiorari denied Blue Rose Oil 
Co. V. I’eople of Stale of Illinois 
ex rel. Kerner, 56 S.Ct. 121, 296 
U.S. 605, 80 LEd 429. 

Kan.—A. R. Younx Const. Co. V. 
Dunne, 254 P. 323, 123 Kan. 176. 
error dismissed 48 S.Ct. 337, 276 

U. S. 606, 72 L.Bd. 728. 

Mich.—Stott V. Stott Realty Co.. 284 
N.W. 636. 288 Mich. 35—Mathews 

V. Life Ins. Co. of Detroit, 279 N. 

W. 858. 284 Mich. 352—Bruun v 
Cook, 273 N.W. 774, 280 Mich. 484— 
Motor City Engrineerins: Co. v. Fred 
E. Holmes Co., 217 N.W. 25, 241 
Mich. 446—Turner v. Western Hy¬ 
dro-Electric Co., 216 N.W. 476. 241 
Mich. 6. 

Mo.—JSstel V. Midgard Inv. Co.. App.. 
46 S.W.2d 193. 

Ohio.—Package Sales Corp. v. Cin¬ 
cinnati Orchards Co., 24 Ohio N.P., 
NJS., 313. 

S.D. —State v. Public Drug Co., 170 
N.W. 161, 41 S.D. 287. 

Tex.—Bunn v. City of Laredo, Civ. 

App., 213 S.W. 320. 

Va.—Elliott's Knob Iron. Steel & Coal 
Co. V. State Corporation Commis¬ 
sion, 96 S.E. 353, 123 Va. 63. 


Wls —^Lindsley v. Farmers' Exchange 
Inv. Co., 271 N.W. 364, 223 Wis. 565 
—West Park Realty Co. v. Forth, 
212 N.W. 661, 192 Wis. 307. 

14a C.J. p 1103 notes 33. 34. p 1149 
note 91 [bl. 

Necessity of making returns and re¬ 
ports generally see supra B 987. 
Bvidanoa of nonxmn 
Under some statutes a failure to 
file statements or annual reports, is 
accepted as evidence of nonuser au¬ 
thorizing a forfeiture of the charter 
on that ground.—People v. Rose, 69 
N.E. 762, 207 Ill, 362. 

Nonuser of franchise as ground for 
forfeiture sec supra § 1666. 
Forfaltiira not penalty 

Statute held not to provide for 
penalty of forfeiture for failure to 
make report of the maximum capital 
stock as of a certain date.—Elliott's 
Knob Iron, Steel & Coal Co. v. State 
Corporation Commission, 96 S.E. 353, 
123 Va. 63. 

No Mtoppal 

The failure for several years by 
the state to assess registration fee 
and require the report did not estop 
It later to make the assessment and 
require the report.—Elliott's Knob 
Iron, Steel & Coal Co. v. State Corpo¬ 
ration Commission, supra. 

72. Mich.—Voorhels v. Walker, 198 
N.W. 994, 227 Mich. 291. 

14a C.J. p 1112 note 71 [b]. 

73. Mich.—Gregorian Bldg. Co, v. 
Galvin. 256 N.W. 437, 268 Mich. 
273—R. C. Mahon Co. v. Molin, 233 
N.W. 431, 262 Mich. 606. 

N.Y.—In re Lewis, 178 N.Y.S. 633, 
189 App.Div. 369. 

14a C.J. p 1111 note 68 [a]. 
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Bnaot day nnnsosMary 

Ouster will be refused where all 
reports were filed, although not on 
the exact day designated by statute. 
—Voorhels v. Walker, 198 N.W. 994, 
227 Mich. 291. 

74. S.D.—State v. Public Drug Co., 
170 N.W. 161, 41 S.D. 287. 

14a C.J. p 1103 notes 47, 48. 

76. Va.—Elliott's Knob Iron, Steel & 
Coal Co. V. Stale Corporation Com¬ 
mission, 96 S.E. 363, 123 Va. 63. 
NCattsm held not to change mle 
The fact that the registration fee 
was fixed in proportion to the max¬ 
imum capital stork, or that the valu¬ 
ation consisted of a mere ascertain¬ 
ment of the facts and application of 
a scale thereto, does not change the 
rule requiring asst^ssment to be made. 
—Elliott's Knob Iron, Steel & Coal 
Co. v. State Corporation Commission, 
supra. 

76. Form discretionary 

Where the statute requires a cor¬ 
poration to make certain reports but 
vests the right to prescribe the form 
of the report in the discretion of a 
commission, no forfeiture can occur 
for failure to make the report until 
the commission notifies the corpora¬ 
tion of the form of the report, and 
requires that it be made.—^Elliott's 
Knob Iron, Steel & Coal Co. v. State 
Corporation Commission, supra. 

77, Ill.—Baker v. Backus, 32 Ill. 79 
Ind.—State v. Brownstown R., etc.. 

Gravel Road Co., 22 N.E 316, 120 
Ind. 837. 

78, N.Y.—^People v. Buffalo Stone, 
etc., Co., 29 N.E. 947, 131 N.Y. 140, 
16 L.R.A. 240. 

79. N.D.—State v. Qamble-Robinson 
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before a dissolution of a corporation will be ordered 
because of its violation of the crin^inal laws, such a 
course of business must have been systematic and 
not merely spasmodic.*® A criminal proceeding 
against the corporation and a conviction therein 
may also be necessary before a forfeiture can be de¬ 
clared for a violation of the criminal laws of the 
state. *1 

§ 1666. Deficiency of Members or Officers 

The mere deficiency of officers or members does not 
of itself work a dissolution of a corporation, but the cor¬ 
poration may be dissolved when an integral part thereof 
is gone, and the corporation has no means of supplying 
such integral part. 

A corporation may be dissolved when an integral 
part of the corporation is gone, without whose ex¬ 
istence the functions of the corporation cannot be 
exercised, and when the corporation has no means 


of supplying that integral part, and has become 
incapable of acting.** To work a dissolution be¬ 
cause of the loss of an integral part of the corpo¬ 
ration, there must be a permanent incapacity to re¬ 
store the part.** Accordingly, a corporation does 
not cease to exist on the death of its principal stock¬ 
holder and president ;*4 and a corporation is not 
dissolved by the death of all its members, since the 
shares, being projjcrty, jiass by assignment, be¬ 
quest, or descent, and must ever remain the proper¬ 
ty of some persons who must of necessity be mem¬ 
bers of the corporation as long as it may exist, and 
who can perpetuate its legal existence.** Also, 
where a corporation is legally organized by the req¬ 
uisite number of persons, the faet that one person 
becomes the owner of all the shares of stock does 
not dissolve the corporation; it is still a corpora¬ 
tion aggregate, and the stock may be transferred, 
and so distributed again.** 


Fruit Co., 176 N.W. 103, 44 N.D. 
376, 9 A.L.R. 98. 

14a r.J. p 1113 note 81. 

Statute declaratory of oosnnion law 
A statute providing: that a corpora¬ 
tion may he dissolved when it ap¬ 
pears that It ha.s continued to violate 
any section of the criminal code aft¬ 
er a written demand to discontinue 
the same has lieen delivered hy the 
secretary of state to the <‘orporation 
is declaratory of the comrnon-law 
right of the sovereign to dissolve 
corporations which violate its laws. 
—People, by Kerner v. United Medi¬ 
cal Service, 200 N.R 157, 362 Ill. 442, 
103 A.UK 1229. 

Poreign corporation may be with¬ 
in rule.—State v Family Loan Co., 73 
SW.2d 167, 167 Tenn. 654. 

80. Wash.—Kahan v. Alaska Junk 
Co., 189 P. 262, 111 Wash. 39, 10 
A.Un. 151. 

81. Ky.—Commonwealth v. Kentuc¬ 
ky Jockey Club, 38 S.W.2d 987. 238 
Ky. 739. 

83. Ala.—Grand Lodge, K. P., v. 

Shorter. 122 So. 36. 219 Ala. 293. 
Mo.—Holdaway v. St. Louis-San 
Francisco Ry. Co., App., 269 S.W. 
641. 

14a C.J. p 1113 note 82. 

83. S.C.—Smith v. Smith, 3 S.C.Eq. 

^ 557. 

14a C.J. p 1113 note 83. 

Blmialaliliig mcmlierBlilp 

(1) Under statute providing for ju¬ 
dicial approval of proposed charters, 
stipulation tn proposed charter, that 
corporation shall not be dissolved 
while certain fixed number of mem¬ 
bers remains, implying, as it does, 
that corporation shall be dissolved 
when number of members falls below 
fixed limit, is unauthorized by law, 
and will not be approved.—In re 


United Daughters of Cornish, 35 Pa. 
80—■14a C.J. p 1113 note 87. 

(2) Even where law requires that 
number of stockholders of joint stock 
corporation shall not be reduced be¬ 
low a fixed number, reduction in 
membership below statutory limit 
does not result in dissolution.—Mio- 
ton V. Del Corral. 61 So. 771, 132 La. 
730. 

(3) Under statutes in some stales 
where number of members has been 
greatly reduced, and number is dim¬ 
inishing, w'arranting Inference that 
organization is no longer serving pur¬ 
pose for which it was organized, the 
corporation may be dissolved in dis¬ 
cretion of court on petition of ma¬ 
jority of remaining members —Idan 
Lilto Temperance Soc. v. Isakson, 106 
N K. 581, 219 Mass. 95. 

Zn, oMa of oharitabla oorporation, 
no loss of members destroys corpo¬ 
ration, so long as a sufficient num¬ 
ber remains to continue succession 
and fill up vacancies.—State v. Vin¬ 
cennes Unlv., 5 Ind. 77. 

84. Tex.—Accidental Oil Mills v. 
Tomlinson, IMv.App., 8 S.W.2d 558, 
error re«fused. 

85. Pa.—Rachiele v, Marsico, 164 A. 
698„303 Pa. 372. 

14a C.J. p 1113 notes 84, 85. 
AgraamaiLt aa to paaaiag of atook 
Where, instead of issuing shares, 
members agree that their rights in 
the capital stock of reservoir coxpo- 
ration shall pass with mills, mill- 
dams, and privileges of which indi¬ 
vidual members were owners, corpo¬ 
ration is not dissolved by death of 
original members.—M'CGinty v. Athol 
Reservoir Co., 29 N.E. 510, 165 Mass. 
183. 

Propriety and necessity of share 
ownership see supra S 105. 

1440 


86 . U.S.—Muckle v. Fitts, D.C.Ala.. 

5 F.Supp. 41. modified on other 
grounds, C C.A., Salmon v Fitts, 67 

F. 2d 6S1. 

Ark—Atkinson v. Reid, 47 S.W.2d 
571, 185 Ark. 301. 

Ga.—Mathews v. Fort Valley Cot¬ 
ton Mills, 176 S.E. 505, 179 Ga. 
580. 

Mo—In.surunce Agency Co. v. Blos¬ 
som, App, 231 S W. 636. 

14a C.J. p 1113 note 92. 

Acquisition by organlaera of c^orpo- 
ration of all except one share of 
stock did not of itself dissolve cor¬ 
poration—Paramount Famous Lasky 
Corporation of New York v. Stinnett, 
Tcx.Civ.App., 17 S W 2d 125, affirmed 
Stinnett v. Paramount-Famous Lasky 
Corporation of New York, Com.App., 
37 S.W.2d 145. 

kuapension of fraaohise 

Acquisition of all stock of corpo¬ 
ration hy one stockholder does not 
ipso facto dissolve corporation; it 
merely suspends franchise of corpo¬ 
ration until stock is thereafter trans¬ 
ferred by him to others.—Long v. 
Mayo, 111 S.W.2d 633, 271 Ky. 192— 
Hawley Coal Co. v. Bruce, 67 S.W. 
2d 703, 252 Ky. 466—Kentucky Har¬ 
lan Coal Co.' v. Harlan Gas Coal Co., 
53 S.W.2d 538, 245 Ky. 234. 

TroBJifar to auothar oorporatloa 

Corporate existence was not affect¬ 
ed by transfer of corporate stock to 
another corporation. 

U.S.—General Finance Corporation v. 
Keystone Credit Corporation, C.C.A. 
Va., 60 F.2d 8742. certiorari denied 
Adams v. Keystone Credit Corpora¬ 
tion, 62 S.Ct. 201, 284 U.S. 684, 76 
L.Ed. 578. 

Pa.—S. (1. V. Co. of Delaware v. S. 

G. V. Co. of Pennsylvania, 107 A. 
721, 264 Pa. 266. 
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Officers, The lack of directors and officers does 
not, in itself, effect a dissolution of a corporation,*^ 
as a dormant corporation possesses a vitality which 
at any time may galvanize it into action,** especial¬ 
ly in view of the general rule of law, already con¬ 
sidered in § 734, that existing directors, trustees, 
and officers hold over until their successors are law¬ 
fully chosen. The conclusion is unavoidable, where 
the charter expressly provides that in case of the 
failure to elect directors at the prescribed time the 
old directors shall continue in the offices until their 
successors are elected;** but it is not at all neces¬ 
sary to the conclusion that there should be such a 
charter provision.**' It is scarcely necessary to add 
that a dissolution of a corporation does not arise 
from a failure to reelect officers at the proper peri¬ 
ods, when the corporate offices are in fact filled and 
their functions exercised by officers de facto, for in 
such a case it is clear that a new election may be 
had.*i For stronger reasons it must be apparent 
that the mere resignation of all the officers of a cor¬ 
poration docs not work a dissolution of the corpora¬ 
tion, so long as the possibility remains of again fill¬ 
ing the offices by an election or otherwise,*- even 
though It has not yet been done.** 

Necessity of judicial proceedings. Deficiency of 


members or officers of the corporation does not con¬ 
stitute a dissolution ipso facto ;*^ but the fact of 
the deficiency and incapacity of the corporation to 
renew the integral part must be established by judi¬ 
cial proceedings brought to enforce a forfeiture on 
that ground.*** In general the dissolution of a cor¬ 
poration, which is made the ground of an action, is 
not shown by evidence that the discharge of the 
corporate functions under the charter has become 
impossible by reason of the diminution of the num¬ 
ber of corporators, where a forfeiture of the fran¬ 
chise has not been declared by a court in a proper 
proceeding.** 

§ 1667. Failure of Purpose of Incorporation 

The failure of the primary purpoae of a corporation la 
ground for Ita diaaolutlon. 

Failure of purpose of a corporation is a sufficient 
reason for winding up its affairs,*^ irrespective of 
whether such failure was occasioned by the willful 
wrong or neglect of the corporation.** Indeed, a 
court of equity has inherent jurisdiction and power 
to dissolve a corporation that has failed of the pur¬ 
pose of its organization.** It has even been held 
that statutes which specify grounds and provide 
methods of dissolution which make no provision for 


Traaifdr of aharof 

“All the shares of stock in a cor¬ 
poration may be hold by a single per¬ 
son, and yet the corporation continue 
to exist, and if the charter or by¬ 
laws should require certain acts to 
be done by more than one sharehold¬ 
er, the sole owner may transfer a 
portion of his shares so ns to con¬ 
form to the letter of the rule.”—At¬ 
kinson V. Held, 47 S.W.2d 571, 573, 
185 Ark. 301. 

87. Minn.—Belle City Malleable Iron 
Co. V. CMark, 215 N.W. 855. 172 
Minn. 508. 

Pa.—Uachiole v. Marsico, 154 A. 698, 
303 Pa. 372. 

Utah—Jones Mining: Co. v. Cardiff 
Min. & Mill Co., 191 P. 426, 56 Utah 
449. 

14a C.J. p 1114 note 93. 

Bleemosynary corporation 

Rule has been applied to an ele¬ 
emosynary corporation.—Vincennes 
Unlv. V. Indiana, Ind., 14 How., U S., 
268, 14 L.Hd. 416. 

SB. Pa.—Rachiele v. Marsico, 154 A. 
698, 303 Pa. 372. 

Kara anapanaion 

Omission to elect officers will op¬ 
erate merely to suspend powers of 
corporation for time belnj?, since it 
cannot act without them, but a sub¬ 
sequent election will restore its func¬ 
tions. 

Mass.—Boston Glass Mfy. v. Hanf?- 
don, 24 Pick. 49. 86 Am.D. 292. 
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Pa.—Rose V. RoseburK, etc., Turnp. 

Co., 3 Watts 46. 

14a C.J. p 1114 note 96. 

89. Mich.—Cahill v. Kalamazoo Mut. 
Ins. Co., 2 DouKl. 124, 43 Am.D. 
457. 

N.Y.—.Slee v. Bloom, 6 Johns.Ch. 366. 
revcTsed on other grrounds 19 
Johns. 456, 10 Am D. 273. 

90. Mich.—Cahill v Kalamazoo Mut. 
Ins. Co., 2 Dougl. 124, 43 Am D. 
457. 

N.Y —People v. Kunkle, 9 Johns. 147. 

91. Mieh.—Voorheis v. Walker, 19S 
N.W. 994, 227 Mich. 291. 

14a C.J. p 1114 note 99. 

98. Iowa.—Muscatine Turn Vereln v. 
Funck, 18 Iowa 469. 

93. Conn.—Kvarts v. Killin^worth 
MfK. Co., 20 Conn. 447. 

94. Ky—Kentucky Harlan Coal Co. 
V. Harlan Gas Coal Co., 53 S.W.2d 
538, 215 Ky. 234. 

Miss—Bohannon v. Binns, 31 Miss. 
355 

Pu.—Rachiele v. Marsico, 154 A. 698, 
303 ]»a. 372. 

Necessity of Judicial proceedings 
generally see supra $ 1649. 

96. Miss.—Bohannon v. Bmns, 31 
Mims. 355. 

96. Miss.—Bohannon v. Binns, su¬ 
pra. 

97. Mich.—Stott Realty Co. v. OrloflF, 
247 N.W. 698, 262 Mich. 375. 

Pa.—Commonwealth v. U. S. Annuity 
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Society, 154 A. 24. 25. SOS Pa. 19. 
quoting Corpus Juris. 

14a C.J. p 1114 note 8, p 1115 notes 
12-16. 

96. Miss—State v Washington 
Steam Fire Co., 24 So. 877, 76 Miss. 
449. 

N.Y.—People v. Pratt, 29 N E. 7, 129 
N.Y 68, reversing 14 N.Y S 804, 
affirming 14 N Y.S. 551. 

99. Ala—Burg v. Smith, 133 So. 
687, 222 Ala. 600. 

Fla.—Tampa Waterworks Co. v. 

Wood, 121 So. 789, 97 Fla 4.93 
Ind.—Allied Magnet Wire Corpora¬ 
tion V. Tuttle, 164 N E. 480. 199 
Ind 166, 50 A.L R 252, rehearing 
denied 156 N.E. 558, 199 Ind. 166. 
14a C.J. p 1114 note 9. 

Failnrs to wind up affairs 

“When it became apparent, as it 
did, that the corporation could not 
accomplish the purpose for which it 
was organized, that it was not possi¬ 
ble to conduct business without los.s. 
it thereupon became the duty of the 
directors to wind up its affairs. 
Their failure to do so with its ag¬ 
gravation of loss was a breach of 
trust reposed in them by stockhold¬ 
ers, and, in a sense, a constructive 
fraud upon them. In «uch circum¬ 
stances plaintiff stockholder might 
appeal to the inherent power of the 
court of equity, and ... be af¬ 
forded the relief prayed.”—Kdrson v. 
Fleckenstein Pump Co., 228 N.W. 705, 
706, 249 Mich. 234. 
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forfeiture on the ground of failure of purpose of 
the corporation are not exclusive, and that a disso¬ 
lution may be had on the ground of failure of pur¬ 
pose, even though statutory grounds for forfeiture 
may not exist. ^ 

The purpose defeated must be a primary purpose 
of the corporation.2 The test of failure of corpo¬ 
rate purpose is whether ruin will inevitably follow 
continuance of the management,^ and the failure 
must be either a total failure, or a failure in an es¬ 
sential part of the purposes of the corporation.^ 
The state is not entitled to a forfeiture of a char¬ 
ter of a corporation because of its inability to carry 
out a part of the design for which it was organized, 
where the fundamental design is being accomplish¬ 
ed. 5 The fact that it may be unwise or impractica¬ 
ble for the corporation to continue its business,® or 
that a corporation has small chance of realizing its 
expectations of making money for its stockholders, 
and that its venture has not shown evidence of suc¬ 
cess within a reasonable time,^ is not, in the ab¬ 
sence of bad faith on the part of the officers or ma¬ 


jority stockholders, ground for the premature ter¬ 
mination of the corporation’s existence on the com¬ 
plaint of a minority stockholder. 

Failure of purpose of the corporation, to be a 
sufficient ground for dissolution, must amount to 
impossibility of performance of the purposes of Ihe 
corporation,® so that if through any change of cir¬ 
cumstances outside the control of the corporation it 
becomes impossible for the corporation to perform 
its functions, ground for a dissolution exists.® 

§ 1668 . Loss or Transfer of Capital or Prop¬ 
erty 

In the absence of a statute to the contrary, a loss 
or transfer of all or part of a corporation’s property does 
not work a dissolution of the corporation. 

It may be stated as a general rule that, in the ab¬ 
sence of a statute or charter provision to the con¬ 
trary,^® the transfer or loss by a corporation of all 
of its property does not, ipso facto, work a dissolu- 
tion.^1 Neither have stockholders a standing in 


1. Pa.—Commonwealth v. tJ. S. An¬ 
nuity Society. 154 A. 24. 26, 303 Pa. 
19. quoting Corpna Jtirls. 

14a C.J. p 1116 note 11. 

2l Hmtual ‘ba&eflt corporation 

A corporation organized not for 
pecuniary profit but for the benefit 
of its members through mutual co¬ 
operation may not be defeated in its 
purpose by finanoial embarrassment 
or impending failure to meet its 
debts.—Falrhope Single Tax Corp. v. 
Melville. 69 So. 466, 193 Ala. 289. 

Corporation organised for ‘'musical, 
artistic and gymnastic purposes” is 
not corporation organized for profit, 
even though it owns real estate, part 
of which It uses for its own purposes 
and part of which it rents, and even 
though it IS organized under statute 
which provides for incorporation of 
companies organized for profit, and 
failure of such corporation to con¬ 
duct its affairs so as to secure a 
profit from its renting operation is 
not necessarily ground for forfeiture 
of its charter.—Becker v. Germania 
Hall Co., 22 Ohio Cir.Ct.,N.S., 395. 
Xiibrary corporation 
A corporation organized to main¬ 
tain public library fails in fulfillment 
of its purpose when it closes its 
reading room In city and moves its 
library to technical school outside 
city limits.—State v. Hapid City Li¬ 
brary Assoc.. 142 N.W. 973, 32 S.D. 
248. 

3. Mich.—Stott Realty Co. v. Orloff, 
247 N.W. 698, 262 Mich. 375. 

4. Ala.—Dixie Lumber Co. v. Heil¬ 
mans, 80 So. 872, 202 Ala. 488— 
Phinizy v. Anniston City Land Co., 
71 So. 469. 195 Ala. 656. 


Ohio.—State v. Farmers* College. 32 
Ohio St. 487. 

Usofulnoss Impaired 
A corporation has not failed in its 
purpose simply because it has ceased 
to be useful. Whether such result 
follows depends on relation of utility 
to purposes for which corporation 
was formed.—Enfield Toll Bridge Co. 
v. Connecticut River Co., 7 Conn. 28. 

5. Ohio.—State v. Farmers* College, 
32 Ohio St. 487. 

6. Cal —people v. Reclamation Dist. 
No. 108, 63 Cal. 346. 

7. Ala.—Miller v. Herzberg, 81 So. 
556, 202 Ala. 613. 

14a C J. p 1116 note 29. 

Conservation of interests of stock¬ 
holders as ground for dissolution 
see infra § 1672. 

Xnadsquate cash rsssrvs 

A land corporation, whose scheme 
of selling lots was arrested by finan¬ 
cial depression, but which carried no 
indebtedness, with assets of thirty 
thousand dollars to forty thousand 
dollars, is not subject to forcible dis¬ 
solution at minority stockholders* 
suit, because its cash reserve is less 
than Its corporate needs.—Miller v. 
Herzberg, supra. 

8. Ky.—Manufacturers* Land, etc., 
Co. v. Cleary, 89 S.W. 248, 121 Ky. 
403, 28 Ky.L. 369. 

La.—State v. Louisiana Debenture 
Co., 26 So. 592, 51 La.Ann. 1795. 

14a C.J. p 1116 note 31. 

9. Miss.—State v. Washington 
Steam Fire Co.. 24 So. 877, 76 Miss. 

449. 


N.Y.—People v. Pratt, 29 N.E. 7, 129 
N.Y. 68. reversing 14 N Y.S. 804, 
affirming 14 N.V.S 651. 

14a C.J. p 1116 note 32. 

10, Pa.—Borough of Ml. Union v. 
Kunz, 139 A. 118, 290 Pa. 356. 

Za Tirgiiala, under Code 1887 9 
1233, it is only when sale and con¬ 
veyance under deed of trust execut¬ 
ed by company passes to purchaser 
all property of company that such 
conveyance works dissolution of com¬ 
pany, and hence, if such conveyance 
was defective, company was not dis¬ 
solved and had power to execute sub¬ 
sequent deed to one claiming under 
such sale.— Elkhorn City Land Co. v. 
Big Sandy Co., 265 S.W. 464, 205 Ky. 
42. 

11. U.S.—Lucas V. Swan, C.C.A.W. 
Va., 67 F.2d 106—Hunn v. U. S., C. 
C.A.Mo., 60 F.2d 430—First Nnl. 
Bank v. U. S., D.C.Colo., 9 F.Supp. 
28. affirmed, C.C.A., 86 P.2d 938— 
Geddes v. Anaconda Copper Min¬ 
ing Co., Mont., 245 F. 226, 167 C. 
C.A. 417, affirming, D.C., 222 F. 129. 
reversed on other grounds 41 S.Ct. 
209, 254 U.S. 690, 65 L.Ed. 425. 

Ill.—Morris v. Interstate Iron & Steel 
Co., 257 Ill.App. 613. 

Iowa.—First Nat. Bank v. Fireproof 
Storage Bldg. Co., 202 N.W. 14, 
199 Iowa 1285. 

Mich.—McKey v. Swenson, 205 N.W. 

683, 232 Mich. 505. 

Tex.—^Paramount Famous Lasky Cor¬ 
poration of New York v. Stinnett, 
Civ.App., 17 S.W.2d 125, affirmed 
Stinnett v. Paramount Famous 
Lasky Corporation of New York, 
Com.App., 37 S.W.2d 145. 

14a C.J. p 1116 note 37. 
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equity to ask for a dissolution on that ground,^* 
even though the transfer or lease of the property is 
unlawfully made,i3 or includes the books and rec¬ 
ords of the corporation containing evidence of its 
organization and continued corporate existence.^^ 
The corporation still exists,and, in the absence of 
an agreement to the contrary, it may embark again 
on the same business, or, by amending its charter, 
proceed into new enterprises.^® It is also a rule 
that a transfer or loss of some of a corporation’s 
property, but not all of it, does not in itself amount 
to a dissolution,!*^ even though the part transfer¬ 
red is that part which is necessary for the continu¬ 
ance of its business.!® A statute authorizing the 
transfer by a corporation of its property has been 
construed to assume the continued existence of the 
corporation after the transfer is made.!® 

Effecting de facto dissolution. A transfer by a 
corporation of all its property,®® or its enforced 
sale under execution,®! may, however, in a proper 
case be regarded as a de facto dissolution. 

Assignment to pay debts. A general assignment 


by a corporation does not work a dissolution there¬ 
of, particularly where the assignment provides for 
the return of any assets to the corporation after the 
payment of all debts,2® but it may amount to a de 
facto dissolution, such as lets in the remedies of the 
creditors against stockholders, as already consid¬ 
ered in § 662. An assignment by a corporation of 
all its property to pay its debts, so far from being 
a dissolution, generally contemplates the continued 
existence of the corporation for the purpose of the 
execution of the trust.®® 

Forcsd or involuntary sale or transfer. For rea¬ 
sons already given, judicial sale of all the property 
of a corporation,®^ or a deprivation of a corpora¬ 
tion of all control over its property by military 
power,®® or the appointment of a receiver for the 
corporation,®® does not ipso facto work a dissolu¬ 
tion of the corporation. A corporation which has 
been enjoined from the exercise of its corporate 
franchises and deprived of its property and thus 
has ceased to exist for all practical purposes is not 
thereby actually dissolved.®*^ The rule is not af¬ 
fected by the fact that the purchase of property is 


Power of: I 

Corporation to sell all of its prop- j 
crly see supra { 1102. 

Majority stockholders to sell cor¬ 
porate property see supra 8 
Officers to dispose of entire corpo¬ 
rate property see supra 8 1040. 
Destruction 

Corporation Is not automatically 
dissolved by destruction of its prop¬ 
erty.—Mores! v. Burleigh. 127 So. 
624. 170 La. 270—14a C.J. p 1116 note 
37 Ic]. 

Uanidation not Inevitable result 

Dissolution of corporation to be 
followed by complete liquidation is 
not the inevitable legal result of sale 
of corporate assets.—Levin v. Pitts¬ 
burgh United Corporation. 199 A. 332. 
330 Pa. 457. 

Xn Mew Tork 

(1) ••While the sale of the assets 
of a corporation changes the char¬ 
acter of the business of the vendor 
uoBporation, and establishes the right 
of a dissenting stockholder to have 
his stock appraised, it does not 
amount to an actual dissolution.”— 
In re Clarkes Will. 178 N.E. 766. 768. 
257 N.T. 487. 79 A.L.R. 608. 

(2) Other particulars of New York 
rule see 14a C.J. p 1116 note 37 [dj. 

12. N.Y.—Doniko v. New York & 
Rosedale Lime & Cement Co.. 80 
N.Y. 599. 

14a C.J. p 1116 note 38. 

13. N.Y.—Denike v. New York & 
Rosedale Lime & Cement Co., su¬ 
pra. 

Id. Del.-—Hirschfleld v. Reading Fi¬ 


nance. etc.. Co.. 82 A. 690. 9 Del.Ch. 
344. 

15. Pa.—Levin v. Pittsburgh United 
Corporation. 199 A. 332. 330 Pa. 
457. 

Capacity of corporatloa 
Corporation exists so long as It has 
capacity to increase its subscriptions, 
call in more capital, and resume its 
business.—^Bradt v. Benedict. 17 N.Y. 
93. 

16. Pa.—Levin v. Pittsburgh United 
Corporation, 199 A. 332, 330 Pa. 
467. 

17. La.—^Moresi v. Burleigh. 127 So. 
624, 170 La. 270. 

14a C.J. p 1116 note 47. 

18. Tenn.—Parker v. Bethel Hotel 
Co.. 84 S.W. 209, 96 Tenn. 252, 31 
L.R.A. 706. 

14a C J. p 1117 note 48. 

19. Minn.—State v. St. Paul, etc., R. 
Co., 28 N.W. 246, 36 Minn. 222. 

14a C.J. p 1117 note 50. 

30. U.S.—Metropolitan Edison Co. v. 
Commissioner of Internal Revenue, 
C.C.A.. 98 F.2d 807, 811, citing Cor¬ 
pus Juris —llunn v. N. S., C.C.A. 
Mo., 60 F.2d 430. 

14a CJ. p 1117 note 61. 

Bffectuatiou of trust 

A trust agreement pursuant to res¬ 
olution of stockholders, authorising 
conversion of assets of corporation 
and use of proceeds to purchase 
sto<*k of another corporation to be 
formed, and distribution of new stock 
among holders of trustees* certiil- 
cates in proportion to their Interests, 
worked dissolution of old corpora- 
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tlon; but its corporate name, char¬ 
ter, franchise, officers, and powers 
survive in so far as neceB.sary to 
full and complete effectuation of 
trust, and may be invoked by trus¬ 
tees for such purpose under such cir¬ 
cumstances.—Irons v. Croft Hat & 
Notion Co.. 104 S.E. Ill, 86 W.Va. 
685. 

Wrongful transfer of all of corpo¬ 
ration's property caused a de facto 
dissolution.—Welt v. The Beachcomb¬ 
er, Inc., 1 N.Y.S.2d 177, 166 Misc. 29. 
21. U.S.—Toledo, St. L. & K. C. R. 
Co. V. Continental Trust Co., Ohio. 
96 F. 497, 36 CCA. 165. rehearing 
denied 96 F. 784, 37 C.C.A. 587, cer¬ 
tiorari denied 20 S.Ct. 383, 176 U.S. 
219, 44 LEd. 442. 

N.Y.—Lake Ontario Shore R. Co. v. 
Curtis-s. 80 N.Y. 219. 

23. Mich.—McKey v. Swenson. 206 
N.W. 683, 232 Mich. 605. 

6 C.J. p 1176 note 14—14a C.J. p 1117 
note 63. 

23. Mass.—Boston Glass Mfy. v. 
Langdon, 24 Pick. 49, 36 Am.D. 292. 

14a C.J. p 1117 note 65. 

24. Ky.—Smith v. Gower, 2 Duv 
17. 

14a C.J. p 1117 note 66. 

25. Tenn.—Lane v. West Tennessee 
Bank, 9 Heisk. 419. 

14a C.J. p 1117 note 67. 

26. Okl.—Riverside Oil & Refining 
Co. V. Lynch. 243 P. 967, 114 Okl. 
198. 

27. N.Y.—-Kincaid v. Dwinelle, 69 N. 
Y. 543, affirming 37 N.Y.Super. 326. 
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made by the state under an option reserved in the 
chartcr.28 

§ 1669. Transfer of Secondary Franchise 

A transfer by a corporation of all its rights and fran* 
chises works a dissolution. 

A transfer by a corporation, voluntary or en¬ 
forced, of all its rights and franchises, including the 
franchise of being a corporation, works a dissolu¬ 
tion,^9 particularly where a statute so providcs.^o 
Such a transfer constitutes, ipso facto, a dissolu- 
tion,3i even though the transfer is made under ex¬ 
press legislative authority,^^ unless the continuance 
of the corporation is expressly provided for in the 
stalutc.33 Of course, in order for the transfer of 
its franchises to operate as a dissolution of the cor¬ 
poration, it must be a legal and valid transfer, since 
an illegal and fraudulent sale does not work a dis- 
solution.34 

Transfer of a part of its franchises and a later 
incorporation by the state of the transferee for the 
purpose of enabling it to exercise the franchises 
transferred does not deprive the transferor compa¬ 
ny of the franchises not transferred, nor operate as 
a dissolution of the transferor coinpany.35 

§ 1670. Insolvency or Nonpayment of Debts 

In the absence of a statute to the contrary, insolvency 
of, or nonpayment of debts by, a corporation is not 
ground for the forfeiture of its franchise, unless there is 
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an Inability on the part of the corporation to continue 
its business. 

In the absence of a statute to the contrary, mere 
insolvency or nonpayment of debts does not work 
an ipso facto dissolution of a corporalion,^^ nor is 
it, in itself, a ground on which the stale may de¬ 
mand a judgment of oustcr.37 There must be ci¬ 
ther a statute applicable to the corporation provid¬ 
ing for dissolution in such cases,38 or an inability 
on the part of the insolvent corporation to continue 
or resume the business.38 The ordinary circum¬ 
stances usually attending the insolvency are not 
sufficient to justify in themselves a dissolution of 
the corporation, as, for example, the appointment of 
a receiver, unless appointed for the purpose of 
paying debts, winding up the affairs of the corpo¬ 
ration, and distributing the surplus to the stockhold¬ 
ers.^^ An insolvent corporation, however, may be 
deemed dissolved for the purpose of enabling cred¬ 
itors to enforce the individual liability of stockhold¬ 
ers.^ 3 Insolvency as evidence of an abandonment 
of the corporate franchise warranting forfeiture 
Dll the ground of nonuscr has already been consid¬ 
ered in § 1658. 

On the other hand, under statutes so providing, 
cither expressly or impliedly, insolvency may be 
ground for the dissolution of a corporation,^3 par¬ 
ticularly where there has been an adjudication of 
insolvcncy.^^ When a corporation s assets are in¬ 
sufficient for the payment of its debts when due,^® 
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28. La.—Carondelet Canal, etc., Co. 
V. First Chevere Tedesco, 37 La. 
Ann. 100. 

Md.—Norris v. Ablngrdon Academy, 7 
Oill & J. 7. 

14a C.J. P 1117 note 69. 

29. Pa.—Gill is v. Public Service 
Commission of Pennsylvania, 161 
A. 563, 105 Pa Super. 389. 

14a C.J. p 1118 note 64. 

Beacon, for rule 

A transfer by a corporation of all 
its franchises, except that of beinx a 
(jorporatlon, is more than a transfer 
by the corporation of all its property. 
A corporation may transfer all of its 
property and still may be in a posi¬ 
tion to enffage in new enterprises; 
but a corporation which has trans¬ 
ferred all its franchises except that 
of being a corporation, is, for all 
purposes outside of the winding up 
of Its affairs, defunct.—Coler v. Ta¬ 
coma R., etc., Co., 64 A. 413, 65 N.J. 
Eq. 347, 103 Am S.R. 786—14a C.J. 
p 1117 note 63. 

30. Pa.—Borough of Mt. Union v. 
Kunz. 139 A. 118, 290 Pa. 356. 

14a C.J. p 1118 note 65. 

31. Pa.—Reifler v. Honesdalc & Del¬ 
aware Plank Road Co., 1 Pa.Co. 64. 


Necessity for Judicial proceedings 
generally see supra § 1649. 

32. Ill—Snell v. Chicago, 24 N.E. 
532, 133 111. 41.3. 8 L.R.A. 868. 

33. N.C.—Cape Pear, etc, K. Nav. 
Co. V. Costen, 63 N.C. 264, 267 

14a C.J. p 1118 note 68. 

36. Md.—State v. Consolidation Coal 
Co., 46 Md. 1. 

N.H.—^White Mountains R. Co. v. 
White Mountains R. Co., 60 N.H. 
60. 

14a C.J. p 1118 note 70. 

35. Del.—^Wilmington, etc., R. Co. v. 
Downward, 14 A. 720. 

36. U.S.—Lucas v. Swan, C.C.A.W. 
Va„ 67 P.2d 106. 

Mo.—Title Guaranty Trust Co. v. Se.s- 
singhaus, 28 S W.2d 1001, 1006, 326 
Mo. 420, citing Corpus Jtirls. 

14a C.J.* p 1118 note 73. 

37. Ind.—State v. Bailey, 16 Ind. 46, 
79 Am.D. 405. 

N.Y.—Cole V. Knickerbocker L. Ins. 
Co., 23 Hun 255, appeal dismissed 
91 N.Y. 641. 

38. Ala.—Miller v. Herzberg, 81 So. 
555, 202 Ala. 613. 

14a C.J. p 1118 note 75 [a]. 

38L N.Y.—Brock v. Poor. Ill N.E. 
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229, 216 N.Y. ’ 2R7—Sword.-* v. 

Northern Light Oil Co., 17 Abb N. 
Cas. 116. 

Failure of purpose of incorporation 
as a ground for dissolution see su¬ 
pra 9 1667. 

Power of court 

Court could wind up corporation, 
found hopelessly insolvent after ap¬ 
pointment of receivers, although bill 
did not allege insolvency—Wigging- 
ton V. Auburn Wagon Co., C.C.A.W. 
Va., 33 F.2d 496. 

40 t u S —In re Denton & Haskins 
Music Pub. Co., D.C.N.Y., 10 F. 
Supp. 802. 

14a C.J. p 1118 notes 80, 81. 

41. Vt.—Dewey v. St. Albans Trust 
Co., 56 Vt. 476. 48 Am.R. 803. 

W.Va.—Parr v. Blue Ridge Coal Co., 
77 S.E. 894, 72 W.Va. 174. 

14a C.J. p 1119 note 82. 

42. Kan.—Sleeper v. Norris, 53 P. 
767, 59 Kan. 565. 

14a C.J. p 1119 note 84. 

43. Ala.—Miller v. Herzberg, 81 So. 
555, 202 Ala. 613. 

44. Tex.—Ley he v. Leyhe, Civ.App., 
220 S.W. 377. 

45. Md.—Howeth v. Colbourne Bros. 
Co.. 80 A. 916, 115 Md. 107. 
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and it has ceased to do business, or has taken, or is 
in the act of taking, a step which will practically in¬ 
capacitate it for conducting the corporate enterprise 
with reasonable prospect of success,^® it is insol¬ 
vent within the meaning of such statutes. A cor¬ 
poration is solvent, however, even though its assets 
are insufficient to meet all its liabilities, if it is still 
prosecuting its line of business and has reasonable 
prospect and expectation of continuing to do so.^^ 
Also, a corporation is not insolvent within the 
meaning of the statutes simply because it cannot 
conduct its business with profit,^® nor where it has 
assets in excess of its liabilities,^® unless the assets 
consist merely of stockholdings in other nondivi¬ 
dend paying corporations and there is no money on 
hand to pay the debts.®® Merc danger of insol¬ 
vency is not ground for dissolution under these 
statutes.®! 

Under a'statute providing that a corporation shall 
be dissolved when it shall have remained insolvent, 
or neglected or refused to pay its notes or evidences 
of debt for one year or other period limited there¬ 
in, insolvency for more than the statutory period 
under these statutes is a ground for dissolution.®2 
Such a statute contemplates a failure to pay debts 
as they mature.®® A corporation is not regarded as 
having committed an act of in.solvency under such a 
statute merely because its demand notes have re¬ 
mained outstanding until payment has been de¬ 
manded;®! or because of its mere failure to pay 
a debt on demand,®® especially ^vhcre there is rea¬ 
sonable ground for believing that the debt is not yet 
due.®® Neglect for the statutory period to pay a 


note which has been due for that length of time, 
however, will he ground for dissolution under the 
statute, even though a discharge in bankruptcy 
could be successfully pleaded as a bar to an action 
on the note.®7 Insolvency of a corporation and sus¬ 
pension of its business for less than the statutory 
period will not justify dissolution under this stat¬ 
ute,®® although a decree may be justified on other 
grounds, the statute being cumulative and not op¬ 
erating as a limitation on the power of the court to 
enter such a decree.®® 

Under a statute giving a court of equity power on 
"good cause shown’* to dissolve or close up busi¬ 
ness, a forfeiture cannot be decreed by a court of 
equity on the ground of the insolvency of the cor¬ 
porations.®® 

Bankruptcy, Although, as stated in the title 
Bankruptcy § 138, an adjudication in bankruptcy 
docs not dissolve a corporation, or terminate its ex¬ 
istence,® ^ it has been held that a corporation which 
has been adjudicated bankruiit may be deemed dis¬ 
solved for the purpose of determining the liability 
of stockholders.®^ 

§ 1671. Suspension of Business 

In the absence of a statute to the contrary, a tempo¬ 
rary suspension of business is not ground for the forfei¬ 
ture of a corporate charter. 

In the absence of a statute to the contrary, a 
mere temporary suspension of business by a corpo¬ 
ration docs not constitute a dissolution, or ground 
for the dissolution of the corporation,®® even 


46 . Tt*x,—Winobiirgh v. Dallas fos¬ 
ter Advertising Co., Civ.App., 98 S 
WUd 

14a C.J. p 1119 notes 87, 88. 

47 . Tex—WineburKh v. Dallas Pos¬ 
ter Advertising Co., Civ.App., 98 
S.W.IJd 252. 

48 . Ala.—Phinizy v. Aniii.stori Citv 
LAJid Co„ 71 So. 469. 195 Ala. G56. 

49 . Ala.—Alabama Cent. R. Co. v. 
Stokes. 47 So 3.76, Ui7 Ala. 202. 

Tex—Petroloum Kngineering Serviee 
V. I'eairs, Civ.App, 73 S.W.2d 592 

60 . N.J. — Dull V. International Pow¬ 
er Co., 92 A. 796. 84 N.J.Eq. 6. 

51. Tex.—Petroleum Engineering 
Service v. P-eairs, Civ.App., 73 S.W. 
2d 692. 

52 . Mich. — People ex rel. Attorney 
General v. Grand llapids Sticky 
Fly Paper Co.. 107 N.W. 1119, 144 
Mich. 221—People v. Pontiac Dank, 
12 Mich. 627. 

N.Y.—Kiltredgc v. Kellogg Bridge 
Co., 8 Abb.N.Cas. 168. 

Statuta hold not rapaalad 

Slaiuto authorizing forfeiture of 


franchise if judgment against cor- 
lionition remains unpaid for one year 
was not repealed by General Coipo- 
1 at ion Act, in view of saving clause 
iberein,—Valhalla Memorial I’ark Co 
V. I..owory, 199 N E. 247, 209 Ind 423. 

53. U.S—In re Schulte Stores 

Corporation, D.C.N.Y., 22 F Supp. 
612. 

54. N.Y.—Denike v. New York, etc., 
Co, 80 N.Y. 599. 

65. N Y.—Livingston v. State Bank. 
26 Barb. 304, 5 Abb Pr. 338—In re 
Mechanics’ Bank Case, 6 Abb Pr. 
371. 

14a C.J. p 1119 note 97. 

56. N.Y.—Bank Comrs. v. Buffalo 
Bank, 9 I’aige 497. 

57 . N.Y—People v. Troy ChemUal 
Co., 104 N.Y.S. 22, 118 App.Div. 4 37. 

58. N.y.—Bradt v. Benedict. 17 N. 
y. 93—I’eople v. Atlantic Ave. K. 
Co., 10 N.Y.S. 907, 67 Hun 378, af¬ 
firmed 26 N.E. 622, 125 N.Y. 513. 

59. N.Y.—-Bruce v. Platt, 80 N.Y. 
379. 

14a C.J. p 1119 note 8. 
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60. Ill.— Wheeler v I’ullman Iron, 
etc., Co. 32 N.E. 420, 143 Ill. 197, 
17 Ij.n.A. 818. 

61. Ky.—^Nichokson v. Thomas, 127 
S.W 2d 155, 277 Ky. 760. 

Corporate action. 

A bankruptcy adjudication does not 
suspend corporate action.—State v. 
Farmers’ Co-op. Packing Co., 211 N. 
\v. G02, 50 SU. 627. 

Bseentially a dissolution 

11 has been stated that an adjudi¬ 
cation in bankruptcy is essentially a 
dissolution of the corporation.—In 
re Atlantic Mut. L. Ins. Co., D.C.N.Y.. 
2 F.Cas.No.628. 9 Ben. 270. 

62 . Mo.—State Sav. Assoc, v. Kel¬ 
logg. 52 Mo. 583. 

63. U.S.—Lucas v. Swan, C.C.A.W. 
Va, 67 P.2d 106—In re Denton & 
Haskins Music Pub. Co.. D.C.N.Y., 
10 F.Supp. 802. 

Ala.—Miller v. Ilerzberg, 81 So. 655. 
202 Ala. 613. 

Ga.—^Albright v. Fulton County 
Home Builders. 107 S.E. 335. 161 

1 Qa. 486. 
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though caused by circumstances not within the con¬ 
trol of the corporation,®* and even though evi¬ 
denced by a discontinuance of the meetings of the 
corporation for several years.®® On the other 
hand, if the suspension of business is not merely 
temporary and if the circumstances arc such that 
there is no reasonable ground to believe that its 
functions will ever again be resumed, it may be 
held to be dissolved,®® particularly since, as has al¬ 
ready been discussed in § 1656, nonuser of the fran-t 
chise may be considered as an abandonment there¬ 
of. Where the cessation of active business of the 
corporation is followed by a voluntary liquidation 
of its affairs, and it has been carried to the point 
of distributing assets and apportioning debts to the 
stockholders, it has been held that the powers of 
the corporation are so far restricted that it cannot 
invest the remaining funds on hand in the stock 
of another corporation,®*^ although so far as its lia¬ 
bility for its debts is concerned, the corporation is 
not dissolved.®® 

Under some statutes, where the cessation of busi¬ 
ness arises from certain defined causes, ground for 


dissolution exists,®® notwithstanding the corporation 
was chartered before the statute was passed.*'^® 

Under some statutes, a suspension of business for 
a stated period is ground for dissolution,*^*^ at least 
where the corporation during such period held no 
stockholders’ meetings and- elected no directors. 
Where the terms of the statute providing for dis¬ 
solution of a corporation suspending business for a 
stated period are mandatory they admit no excuse 
or explanation of the suspension,^® even where the 
suspension is temporary only, and ordered by the 
directors for sound business reasons, if it exists for 
the statutory period.*^^ Under some statutes where 
the corporation has suspended business for a stated 
time, the corporation is ‘deemed dissolved only for 
the purpose of enabling its creditors to prosecute 
suits against its stockholders, and it is not deemed 
to be dissolved for other purposes.^® 

Nature of suspension. The suspension of busi¬ 
ness contemplated by statutes providing for a disso¬ 
lution therefor is a suspension of the ordinary busi¬ 
ness for which the corporation was organized.*^® If 


Md.—James F. Powers Foundry Co. 

V. Miller. 171 A. 842. 166 Md. 690. 
Mo.—Title Guaranty Trust Co. v. 
Sessinghaus. 28 S.W.2d 1001, 1006, 
325 Mo. 420, cltlna Corpus Juris. 
Pa—Liebanon Valley St. Ry. Co. v. 

Mlchlovitz, 167 A. 283, 312 Pa. 1. 
Utah.—Jones Mininir Co. v. Cardiff 
Min. & Mill. Co.. 191 P. 426, 66 
Utah 449. 

14a C.J. p 1120 notes 7. 8. 

Corporats property does not pass 
In view of text rule, mere suspen¬ 
sion of business by corporation does 
not cause the property of the cor¬ 
poration to pass by operation of law 
to Its stockholders.—^Hidden v. Kd- 
wards, 285 S.W. 462, 813 Mo. 642. 
BTot even a de facto dissolution 
Mo.—^Hidden v. Edwards, supra. 

64. Pa.—Commonwealth v. Reliance 
F. Co., 31 Lei^.Int. 46. 

14a C.J. p 1120 note 9. 

65. Mass.—^Boston Glass Mfy. v. 
Lanffdon, 24 Pick. 49, 35 Am.D. 292. 

N.H.—State v. Barron, 58 N.H. 370. 
VI.—Brandon Iron Co. v. Gleason, 24 
Vt. 228. 

6a Mo.—Holdaway v. St. Uouis-San 
Francisco Ry. Co., App., 269 S.W. 
641. 

Passing of property 

It is an equitable doctrine inde¬ 
pendent of statute that the stock¬ 
holders of an insolvent corporation 
which has ceased to do business can 
voluntarily pass property so as to 
create a fund to pay debts due, share 
and share alike.—Cox v. Tyler Cotton 
Oil Co., Tcx.Civ.App., 269 S.W. 808. 


87. U S.—Ferry v. Uatrobe Steel Co.» 

C.C.Pa.. 156 F. 161. 

14a C.J. p 1120 note 16. 

0a U S.—Bradley v. McKee, D.C., 
3 F.Cas.No.1,784, 5 Cranch C.C. 
298. 

14a C.J. p 1120 note 17. 

69. Ala.—Miller v. Herzberg, 81 So. 
555. 202 Ala. 613. 

Idaho.—Stoltz v. Scott, 129 P, 340, 23 
Idaho 104. 

14a C.J. p 1120 note 20. 

TQm Mich.—^People v. Pontiac Bank, 
12 Mich. 627. 

71. W.Va.—Williams v. Croft Hat 
& Notion Co., 96 S.E. 929, 82 W. 
Va. 649. 

Construction of statutes 

When taken in connection with 
other statutory provisions in same 
Jurisdiction, authortzinijr forfeUure 
for nonuser, limitation of time pro¬ 
vided for in one statute, but not in 
express terms In others, will be con¬ 
strued as applying to all.—People v. 
Atlantic Ave. R. Co., 10 N.Y.S. 907, 
57 Hun 378, affirmed 26 N.E. 622, 
125 N.Y. 613. 

14a C.J. p 1121 note 25. 

72. W.Va.—Williams v. Croft Hat 
& Notion Co., 96 S.E. 929, 82 W. 
Va, 649. 

73. N.Y.—People v. Northern R. Co.. 
53 Barb. 98. 

74. N.Y.—In re Jackson Mar. Ins. 
Co., 4 Sandf.Ch. 559. 

postponement of new undertakings 
A corporation was chartered as 
marine insurance company, and aft¬ 
erward charter was amended by glv- 
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ing it power to make Are insurances. 
By vote of its directors, no new 
policies were to be issued for a year, 
during which time the same per¬ 
sons wore to try mutual system of 
insurance under another charter. 
The company elected its officers as 
usual, but issued no new policie.s 
during the year, and employed no 
clerks or agents. On petition by 
auditors for receiver, under laws of 
corporation it was dissolved by a 
suspension of their ordinary busi¬ 
ness for one year, and temporary 
injunction was continued, and re¬ 
ceiver appointed—In re Jackson 
Mar. Ins. Co., supra. 

7B. T7.S.—Whitman v. Citizens* 

Bank, N.Y., 110 P. 603, 49 C.C.A. 

122 . 

701, Kan —Brigham v. Nathan, 62 P. 
319, 62 Kan. 243. 

N.Y.—^Kelsey v. Pfandler Process 
Fermentation Co., 45 Hun 10. 

14a C.J. p 1121 note 27. 

BefeudUig forsolosura auit on Its 

property is to be classed, however, 
as ordinary business within meaning 
of statute, even though it is last 
business transacted by corporation 
before its winding up, and corpora¬ 
tion may be sued for services ren¬ 
dered to it in course of foreclosure 
suit, if action is brought within stat¬ 
utory period.—Robinson v. Blood, 91 
P. 258. 161 Cal. 604. 

Maanfaotnzlng corporation, which 
has closed its factory, put Its ma¬ 
chinery into storage, placed its 
books in law offices of stockholders. 
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the ordinary business has been suspended for the 
statutory period, grounds exist for a proceeding 
under the statute, although business incidental to 
the winding up of the corporation's affairs may 
have been transacted during that period^^ A stat¬ 
ute authorizing the dissolution of a corporation 
whenever it shall suspend its ordinary business for 
lack of funds to carry on the same contemplates a 
corporation which has not only ceased to do busi¬ 
ness, but is also financially incapacitated to continue 
it in the future; a mere temporary suspension of 
business, or a temporary deficiency of cash needed 
for operating expenses, where the corporation is 
solvent, is not ground for dissolution under the stat¬ 
ute. 

Involuntary cessation. Where under the statute 
ground for forfeiture exists for cessation of busi¬ 
ness, it is not necessary that the suspension should 
have been voluntary; if it is enforced by legal pro¬ 
ceedings or other causes which the corporation 
could not successfully resist, proceedings may be 
had against it, nevertheless, for a dissolution un¬ 
der the terms of the statute.^® 

§ 1672. Conservation of Interests of Stock¬ 
holders 

In the absence of a statute to the contrary, the con¬ 
servation of the Interests of the stockholders is not a 
ground for dissolution, unless the continuance of the 
corporation will result In ruin and the stockholders have 
exhausted their remedies within the corporation. Mere 
dissension among the stockholders is not a ground for 
dissolution, unless it is of such serious proportions as to 
defeat the end for which the corporation Is organized. 

In the absence of a statute to the contrary, corpo¬ 


rate acts prejudicial to the interest of the stockhold¬ 
ers, or to some of them, are not necessarily a 
ground for dissolution.^ In order that such acts 
may constitute ground for forfeiture, they must be 
of such a character as to involve a breach of duty 
to the state,*1 and wrongs done stockholders in the 
course of the administration of the company's af¬ 
fairs, by the assumption of questionable rights, 
should not be made a ground of forfeiture, especial¬ 
ly when it appears a remedy exists otherwise. 

It follows that a dissolution will not be granted un¬ 
less it appears that the petitioners have exhausted 
all means within their reach within the corporation 
to redress their grievances.*^ 

Under statutes which in very broad terms pro¬ 
vide for a dissolution if for any reason the peti¬ 
tioners deem it beneficial to the stockholders, the 
ground of dissolution is not restricted to acts af¬ 
fecting the public interest but include acts of in¬ 
ternal management, the sole test being whether un¬ 
der the circumstances dissolution would be benefi¬ 
cial to the stockholders.*^ The benefit meant by the 
statute is a pecuniary benefit, either direct or indi¬ 
rect,** and a corporation under this statute may 
discontinue its operations where they have become 
unprofitable, for the purpose of protecting stock¬ 
holders from further loss.*® While the statute au¬ 
thorizes a dissolution on the broadest ground, it 
will only be granted where the purpose sought by 
the petitioning stockholders is a bona fide dissolu¬ 
tion for the purpose of winding up the affairs of 
the corporation, and closing out the business. 
Where, therefore, it is shown that the purpose of 
the petitioning stockholders is not a termination of 


and which has proceeded to wind 
up its busine.ss, has ceased to do 
business within meanings of statute. 
—Baker v. Abbott Mfg-. Co., 212 111. 
App. 476. 

Saeking to do nnantliorlsad work 

The transaction of business within 
meaning of term as used in statute, 
is transaction of business author¬ 
ized by charter, and institution of 
mandamus proceedings to compel 
puiillc officer to grant permit for 
construction by corporation of pub¬ 
lic works not authorized by charter, 
is not a transaction of business as 
word is used in statute.—People v. 
New York City, etc., R. Co.. 21 N.Y. 
S. 373. oftlrmed 33 N.E. 744. 137 N.Y. 
606—14a C.J. p 1121 note 34. 

77- Kan.—Brigham v. Nathan, 62 P. 
319, 62 Kan. 243. 

78. Ala.—Miller v. Herzberg, 81 So. 
555, 202 Ala. 613. 

79. Conn.—Hart v. Boston, etc., R. 
Co., 40 Conn. 624. 


Ill —Shellabarger Mill, etc., Co., v. 
WillinK. 81 III App. 30. 

N.Y —People V. Troy Chemical Co., 
104 N.Y.S. 22. 118 App.DIv. 4 37. 

14a C.J. p 1121 note 36. 

80. U.S —Myers v. Occidental Oil 
Corporation, D.C.Del, 288 F. 997. 

14a C J. p 1121 note 39. 

81. Ala.—State v. Southern Bldg., 
etc., Ass’n, 31 So. 375, 132 Alu 
60 . 

14a C.J. p 1121 note 40. 

88. Ala.—State v. Southern Bldg, 
etc., Ass'n, supra. 

83. Iowa —First Nat. Bank v. Fire¬ 
proof Storage Bldg. Co., 202 N.W. 
14. 199 Iowa 1285. 

Mich.—Stott Realty Co. v. Orloff, 
247 N.W. 698, 262 Mich. 375. 

14a C.J. p 1122 note 54. 

liVkWt resort remedy 

Dissolution is a last resort reme¬ 
dy, to be applied when no other will 

give relief. 


Mich.—Stott Realty Co. v. Orloff, 
supra. 

Pa—Schuster v. Largman, 162 A. 
305, 308 Pa. 620. 

84. N Y.—Hitch v. Hawley, 30 N 
E. 401, 132 N.Y. 212. 

14a C.J. p 1096 note 23. 

Zn Ohio 

(1) Oen.Code § 11938 et seq, do 
not authorize dissolution of corpora¬ 
tion by court order,, when corpora¬ 
tion is solvent and dissolution will 
not he for best interest of stock¬ 
holders—In re Sentinel Pub. Co., 119 
N E 882. 113 Ohio St. 608. 

(2) Dissolution of public service 
corporation was held w'arranted as 
being for best interests of stock¬ 
holders, and not detrimental to pub¬ 
lic.—In re Mansfield Ry., Light & 
Power Co., 3 Ohio App. 263. 

85. N.Y.—Hitch V. Hawley, 30 N.E. 
401, 132 N.Y. 212. 

86. N.Y.—Skinner v. Smith. 31 N.E. 
911, 134 N.Y. 240. affirming 10 N.Y. 
S. 81, 56 Hun 437. 
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the business but its reorganization with the interests 
of other stockholders eliminated, the dissolution will 
not be granted.*'^ 

Dissension among stockholders. While mere dis¬ 
sension among stockholders is not necessarily 
ground for dissolution,*® if it is of such serious pro¬ 
portions as to defeat the end and purpose for which 
the corporation is organized,** as where there arc 
such dissensions within the corporation that its 
business cannot be honestly or properly managed,** 
the court may dissolve the corporation, even though 
there is no statute authorizing a dissolution on the 
ground of dissension among the stockholders, and 
notwithstanding the corporation is solvent.*1 

Under a statute providing that courts of equity 
shall have full power “on good cause shown” to dis¬ 
solve any corporation, a stockholder has no addi¬ 
tional right, and cannot have a dissolution of the 
corporation for “good cause shown” merely because 
of dissension among the stockholders and lack of 
success in the business of the corporation.*- 
Where, however, the statute also provides specifi¬ 
cally for dissolution in case of dissension among the 
stockholders with respect to the management of the 
corporation, where dissolution under the circum¬ 


stances would be beneficial to the stockholders, the 
mere fact of dissension among the stockholders, 
when shown to be prejudicial to the interest of the 
stockholders, is ground for dissolution,** even 
though the corporation is solvent,*^ and a minority 
of the stockholders oppose the dissolution.*® On 
the other hand, the mere fact of dissension without 
any showing as to its effect on the stockholders’ 
interests, is not ground for dissolution under the 
statute.*® In some cases, a dissolution may be 
granted under the statute even though a majority 
of the stockholders oppose the dissolution, provided 
only that it is shown that a continuance of the cor¬ 
poration under the circumstances proved to exist is 
prejudicial to the stockholders’ interest.*'^ As to 
what is beneficial or prejudicial to the interest of 
the stockholders within the meaning of the statute, 
the opinion of a majority of the members is gener¬ 
ally of primary importance,** especially where this 
will work no hardship on the minority stockhold¬ 
ers.** 

Mismanagement of officers. Mismanagement by 
the officers of a corporation is not, in the abscuice 
of statute, ground for dissfilulion of the corporation 
at the instance of the stockholders,^ so long as the 


87. Mich.—Paine v. Saulsbury, 166 
N.W. 1036, 20f Mich. 58. 

N.Y.—Godloy v. Crandall, etc., Co., 
105 N.E 818, 212 N.Y. 121, L.R.A. 
1915D 632. modifying 139 N.Y.S. 
236, 153 App.Div. 097. 

14a C.J. p 1122 note 53. 
sa U.S.—Brlctson Mfg. Co. v. Close, 
C.C.A.Neb., 280 F. 297. 

Ala—Dixie Lumber Co. v. Hcllams, 
80 So. 872, 202 Ala. 488—Phinizy v. 
Anniston City Land Co., 71 So. 
469, 195 Ala. 656. 

Ind.—Enterprise Printing & Publish¬ 
ing Co. V. Craig, 144 N.E. 542, 195 
Ind. 302, rehearing denied 146 N. 
E. 309. 195 Ind. 302. 

Ky.—Held I>rug Co. v. Salyer, 105 
S W.2d 625, 268 Ky. 622. 

Mass.—Cook v. Cook, 170 N.E. 455, 
270 Mass. 634. 

Ohio.—Oppenheimer v. Oppenheimer 
Printing Co., 24 Ohio N P.,N.S., 
483, 484, citing Corpiu JnrlB. 

Pa—Bowman v. Gum, Inc., 184 A. 
258, 321 Pa. 616—Hlawati v. 

Maeder-lllawatl Co., 8 Pa.Dist. & 
Co. 523, affirmed 137 A. 236, 289 
Pa. 238. 

Tenn.—Wood v. Myers Paper Co„ 
3 Tenn.App. 128. 

89. Mich.—Flemming v. Heffner & 
Flemming. 248 N.W. 900. 902, 263 
Mich. 561, citing Oorpiu Juris. 
Ohio.—In re Dissolution of Waldorf 
Amusement Co., 13 Ohio App. 438 
—In re Mansfield Ry., Light & 
Power Co., 21 Ohio Cir.Ct.,N.S., 

96. 


Tenn.—Nashville Packet Co. V. 

Nev'iIIe, 235 S W. 64, 65, 144 Tenn. 
698, citing Corpus Juris —Wood v. 
Myers Paper t'o , 3 Tenn.App. 128 
14a C.J. p 1124 note 71. 

Closely held corporations 

(1) Whole corporation having only 
few stockholders, so <*loseiy partakes 
of nature of partnoiship as to be 
governed by rules and principles of 
partnership, it will be dissolved by 
court if it is shown that ill-will and 
dissension has arisen between mem¬ 
bers forming joint enterprise. 

Mich.—Flemming v. Heffner & Flem¬ 
ming, 248 N.W. 900, 902, 263 Mich. 
561, citing Corpus Juris. 

N.Y.—Application of Down Bros., 181 
N.Y.S. 460, 111 Misc. 294. 

14a C.J. p 1124 note 74. 

(2) It has been held, however, 
that refusal by one of two persons 
constituting corporation to be longer 
bound by agreement between them 
does not work an ipso facto dissolu¬ 
tion of corporation.—McKay v. 
Beard, 20 S.C. 156. 

(3) Also, where court has power 
to dissolve corporations on “good 
cause shown,” deadlock in the elec¬ 
tion of director^ in solvent corpora¬ 
tion is not "good cause” for dissolu¬ 
tion of corporation.—GidwJtz v. 
Cohn. 238 Ill.App. 227. 

9a Tenn.—Nashville Packet Co. v. 
Neville, 235 S.W. 64. 144 Tenn. 
698. 


Assault 

Where dissension between two 
stockholders owning all of stock 
had reached such proportions that 
one had made a violent attack on 
the other with a heavy stick, inflict¬ 
ing such wound.s ns to require hos¬ 
pitalization, dissolution of corpora¬ 
tion was Justified—Nashville Packet 
Co. v. Neville, supra. 

91. Minn.—Green v. National Adv 
Amusement Co., 162 N.W. 1056, 137 
Minn. 65, LIt.A1917E 784 

98. Iowa.—Plainer v Kirby, 115 N. 
W. 1032. 138 Iowa 259 

93. N.y.— Matter of McLoughlin, 163 
N.YS. 547, 176 App.Div. 653. 

94. N.Y.—Matter of Importers’, 

etc., Exch., 30 N.E. 401, 132 N.Y. 
212, affirming 3 N.Y.S. 322, 16 Daly 
419. 

95. N.Y.—Matter of Importers’, etc., 
Exch.. supra. 

9a N.Y.—Matter of George Ulngler, 
127 N.Y.S. 934, 70 Misc. 676. 

14a C.J. p 1124 note 82. 

97. N.Y.—Hitch v. Hawley, 30 N. 
E. 401, 132 N.Y. 212. 

98. N.Y,—Hitch V. Hawley, supra. 

99. N.Y.—Matter of Importers’, etc.. 
Exch., 8 N.Y.S. 319, 16 Daly 418. 
reversing 2 N.Y.S. 267. 

1. U.S.—Myers v. Occidental OH 
Corporation, D.CDel., 288 F. 997. 
Iowa.—First Nat. Bank v. Fireproof 
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conditions exhibited do not demonstrate to a moral 
certainty that the continuation of the corporation 
must necessarily result in serious loss in the near 
future, or in complete ruin sooner or later ;2 nor 
will a stockholder be entitled to a dissolution for 
reasons connected with the management of the cor¬ 
poration and his liability therefor, but not involv¬ 
ing ruinous mismanagement.^ On the other hand, 
mismanagement is ground for dissolution, even in 
the absence of statute, where it is shown that a 
continuance of the corporation will result in its 
ruin, where the complainants have exhausted their 
remedies within the corporation, and where there 
is no other remedy available at law or in equity.^ 

The fact that mismanagement, not shown to be 
ruinous, involves fraud on creditors, does not make 
it ground for dissolution, since such wrongs are re¬ 
mediable in equity.® Dissolution will not be grant¬ 
ed on the ground of apprehension, by the stockhold¬ 
ers, that certain frauds which have been committed 
by a majority of the directors may be repeated;® 
but where the fraud has been continued for a long 
time and is of such nature as to amount to a defeat 
of the purposes of the corporation a forfeiture may 
be decreed on that ground.*^ On the other hand, 
where a statute so provides, fraud or gross misman¬ 
agement in the conduct of a corporation may be 
ground for dissolution at the suit of stockholders.® 
Under statutes providing that dissolution may be 


granted if, for any reason, the petitioners deem it 
beneficial to the stockholders, while the question of 
benefit would seem to be the sole issue, the state 
of the evidence on this issue in a particular case 
may make it necessary for the court to take up the 
question and to base its decision on whether or not 
there has been mismanagement in the corporate af¬ 
fairs ; so that wherever there is a conflict of opin¬ 
ion as to whether or not dissolution will be benefi¬ 
cial, and no mismanagement is shown, a dissolu¬ 
tion will not be granted.® 

Transfer of all property. Although, as already 
discussed in § 1668, a transfer by the corporation of 
all of its property, by vote of the majority of stock¬ 
holders does not operate as a dissolution of the cor¬ 
poration, it may be a circumstance to be considered 
by the court in a suit by minority stockholders to 
compel a distribution of its corporate assets on this 
and other grounds.^® 

Operation at loss. Where the corporation is op¬ 
erating at a loss, the stockholders may be entitled 
to have the corporation dissolved,^^ particularly 
where the stockholders so agreed on organizing the 
corporation but in the absence of some statutory 
authority, the fact that the corporation operated at 
a loss under the majority management is not ground 
for its dissolution on iietition of the minority stock¬ 
holders.^® 


storage Bldg. Co, 202 N.W. 14, 199 
Towa 1285. 

14a C J. p 1122 note 56. 

a. Ala.—Waldrop v. Martin, 188 So 
50. 61. citing Corpus Juris. 

Va.--Brennan v. Rollman, 145 S E. 

260. 151 Va. 715. 

14a C.J. p 1123 note 57. 

Dissolution unwarrantad 

Where corporation was solvent 
and had been successful, and sole 
complaint made related to adminis¬ 
trative acts of individual stockhold¬ 
er in control, dls.Molution was unwar¬ 
ranted.—First Nat. Bank v. Fire¬ 
proof Storage Bldg. Co., 202 N.W. 14. 
199 Iowa 1285. 

Blactiou of new ottcers 

Gro.ss mlsmanagf'ment and fraud 
of persons controlling solvent <’or- 
porntion did not require dis.solution 
at suit of minority stockholder.s after 
election of new directors.—liK'iinan 
V. Rollman, 145 S.E. 260, 151 Va. 
715. 

No test of mismanagament 

Whether other persons could ha\f* 
produced more earnings is no test 
of mismanagement warranting disso¬ 
lution, particularly where the profits 
made demonstrates competent man¬ 
agement.—Stott Realty Co v. OrlofT, 
247 N.W. 698, 262 Mich. 375. 


3. Ky—Williams v Nall, 65 S.W. 
706. 108 Kv. 21. 21 Ky L 1526. 

La.—Mulqiieeney v Shaw, 23 So. 

915, 50 La Ann. 1060. 

14a C.J. p 1123 note 58 

4. Minn—Green v National Adv , 
etc. Co, 162 N.W 1056, 137 Minn. 
6,5. LR A 1917E 784 

14a C.J. p 1123 note 59. 

6. Neb—Miller v Kitchen, 103 N. 

W 297, 73 Neb. 711 
14a CJ. p 1123 notes 61. 62. 

6. N J —Laurel Springs Land Co. v. 
Fougeray, 26 A. 8K6, 50 N.J.Eq. 
756. 

7. Mich.—Miner v. Belle Isle Ice 
t\), 53 N.W. 218, 93 Mich. 97, 17 
1,.R.A. 412. 

Ohio.—Oppenheimer v Oppenheimer 
Punting Co.t 24 Ohio N.P.,N.S., 
1S3 

14a C.J. p 1123 note 64. 

8. Conn.—Minotte E. Chatfield Co. 
V Coffey Laundries, 160 A. 511, 111 
Conn. 497. 

Refusal to coUsot subscriptions 

Under statute providing that 
.stockholders’ bill for dissolution and 
appointment of receiver to wind up 
'•orporation may be maintained for 
t'raud or gross mis.management of 
(urporate functions, and in view of 
a statute authorizing directors to 
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call subscriptions. United States dis¬ 
trict court may appoint receiver for 
insolvent corporation to collect mon¬ 
ey due on stock, when officers fraud¬ 
ulently refu.se to make such collec- 
tion.u. if amount involved is suffi¬ 
ciently large to be within court’s ju¬ 
risdiction—O'Brien v. Lashar, C.C.A. 
Conn., 274 F. 326, certiorari denied 
42 set. 61, 257 U.S. 640. 66 L.Ed. 
411—O’Brien v. Anderson. 274 F, 326. 
certiorari denied 42 S.Ct. 61, 257 U. 

S. GiO. 66 LEd 411. 

That corporatiou was solveut is 
not fonlrollmg or necessarily 
weighty consideration adverse to ap¬ 
pointment of receiver under such 
statute—Minotte E. Chatffeld Co. v. 
Coffey Laundries, 150 A. 611, 111 
Conn. 497. 

9. Va —Radford West End Land Co. 
V. Cowan, 44 S.E 763, 101 Va. 632. 

I4a C.J. p 1123 note 69. 

10. Idaho—Uiley v. Callahan Min. 
Co, 156 P. 665. 28 Idaho 525. 

11. Neb.—Miller v. M E. Smith 

Bldg. Co., 223 N.W. 277, 118 

Neb 6. 

12. U.S.—Pish V. Nebraska City 
Barb-Wire Pence Co., C.C.Neb., 
25 F. 796. 

13. Iowa.—First Nat. Bank v. Fire- 



§ 1678 VOBPOSATION8 19 C.J.S. 


§ 1673. Other Causes and Grounds 

A sale by stockholders of their stock to another 
corporation is not ground for dissolution. 


The mere fact that individual stockholders sell a 
majority of the corporation’s stock to another cor¬ 
poration is no ground for dissolution of the corpo- 
ration.l* 


F. AVOIDANCE AND WAIVER OF CAUSES AND GROUNDS 


§ 1674. In General 

Matters which do not Justify or excuse an existing 
cause or ground for the forfeiture of a corporate charter 
cannot be set up to avoid such forfeiture. 

Matters which constitute no defense to the cause 
or ground of forfeiture relied on in the complaint 
are insufficient when set up to avoid a forfeiture. 
Accordingly, a corporation cannot excuse a viola¬ 
tion of its charter on the ground of the invalidity 
of the law under which it is organized and has been 
operating for a number of ycars.^5 corporation 
cannot defend itself in proceedings for forfeiture 
of its charter from the conse(iuences of its viola¬ 
tion, on the ground that a performance of its obli¬ 
gation would have entailed expense which another 
having an option under the corporation’s charter 
to purchase its franchises, might secure the benefit 
of, nor can the corporation defend itself on this 
ground even where the person declared his inten¬ 
tion to exercise his option to purchase.^® Where 
the acts in violation of a charter are to all intents 
and purposes corporate acts, but in form acts of its 
individual stockholders, the corporation cannot es¬ 
cape the consequences of these acts on the ground 
that a corporation is a legal entity, apart from the 
natural persons who compose it.^^ 

§ 1675. Financial Condition 

The fact that a corporation becauae of Ita financial 
condition la unable to perform Ita public dutiea doea not 
neceaaarily avoid a forfeiture therefor. 

It is no defense that the corporation was unable 
to perform its public duties on account of its finan¬ 
cial condition,^ ^ or that its assets arc in the hands 
of trustees in bankruptcy.^® 


§ 1676. Removal of Ground of Forfeiture 

In the abaence of a atatute to the contrary, the aub- 
aequent good behavior of a corporation, after It haa been 
guilty of conduct warranting a forfeiture, doea not give 
It a right to avoid a forfeiture; but where the court la 
veated with a diacretion In declaring a forfeiture it may 
deny auch a draatic remedy under auch cJrcumatancea. 

A corporation which has been guilty of such a 
breach of the conditions of its existence or contin¬ 
uance as to authorize a forfeiture of its charter, 
cannot legally atone for such misconduct and avoid 
the forfeiture by subsequent good behavior,®® nor 
will the performance of its other duties absolve it 
from the consequences of the violation of its char¬ 
ter;®' in such a case, the corporation, after the do¬ 
ing or suffering of the guilty act which incurs the 
penalty of forfeiture, holds its franchises as a mere 
tenant at will of the state.®® However, where the 
entry of a decree of forfeiture is discretionary with 
the court, the court in its discretion may deny a for¬ 
feiture where the cause therefor has been removed 
after the filing of the petition ;®® accordingly, where 
the only injury alleged as a sufficient reason for the 
dissolution has ceased to exist, and there is no prob¬ 
ability of its repetition, nor any disposition shown 
on the part of the majority to deal unfairly with the 
rights of the minority, a dissolution may not be 
granted.®* Also, where the violation of the char¬ 
ter or neglect of duty was due to mistake, and as 
soon as the mistake is discovered correction is 
made, a dissolution will not be decreed.®® Of 
course, where a statute expressly provides that a 
dissolution shall not be granted unless the ground 
of forfeiture exists at the time of the trial or hear¬ 
ing, if a cause of forfeiture is removed before a 
hearing is had, a dissolution will not be granted.®® 
Under a statute conferring on the court, in a suit 


proof storage Bldg. Co., 202 N.W. 
14. 199 Iowa 1285. 

14a C.J. p 1122 note 66 [c]. 

14L l*a.—Commonwealth v. Punxsu- 
tawney Water Co., 47 A. 843, 197 
Pa. 569. 

15. N.y.-—People v. Globe Mut. L. 

Ins. Co., 60 Ilow.Pr. 82. 

IfL Ala.—State v. Capital City Wa¬ 
ter Co.. 14 So. 652. 102 Ala. 231. 
14a CJ. p 1124 note 92. 

17. Ohio.—State v. Standard Oil 
Co.. 30 N.E. 279, 49 Ohio St. 137, 
179. 34 Am.S.R. 541. 15 L.H.A. 145. 
14a C.J. p 1124 note 93. 


18. Mich.—People v. Plainfield Ave. 
Gravel-Road Co., 62 N.W. 998, 106 
Mich. 9. 

19. Conn.—Hart v. Boston, etc., R. 
Co., 40 Conn. 524. 

20. Mich.—People v. Pontiac Bank, 
12 Mich. 627. 

N.y.— People V. Pishkill, etc.. Plank 
Road Co., 27 Barb. 446. 

14a C.J. p 1126 note 96. 

21. N.Y.—Briggs v. Penniman, 8 
Cow. 887, 18 Am.D. 464—^Penniman 
V. Briggs, Hopk. 300. 

14a C.J. p 1126 note 97. 
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22. Pa—Erie, etc., R. Co. v. Casey, 
26 Pa. 287. 

23. Mass.—In re Franklin Tel. Co.. 
119 Mass. 447. 

24. Mass.—Connecticut Trust, etc., 
Co. V. Melendy, 119 Mass. 447. 

14a C.J. p 1125 note 2. 

25. Wls.—State v. Northern Pac. R. 
Co., 147 N.W. 219, 167 Wis. 73. 

28. Aril.—Phoenix Big 4 Adv. Co. 
V. Clingan, 136 P. 713, 16 Ariz. 34 
—Flowing Wells Co. v. Culin, 96 
* P. Ill, 11 Ariz. 426. 

14a C.J. P 1126 note 6. 
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against a corporation for failure to pay its license 
tax, power to make such orders and decrees as it 
shall deem necessary and proper for a court of eq¬ 
uity, the mere payment by the delinquent corpora¬ 
tion to the state of the sum due from it to the state 
did not alone divest the court of its jurisdiction.^^ 

§ 1677. Waiver and Estoppel 

The state may, If there la a valid law In existence 
under which the corporation may be organized, waive Its 
right to insist on a forfeiture of a corporate charter. A 
stockholder may by his conduct be estopped to assert a 
statutory right to petition for a dissolution. 

It is well settled that the state may waive a right 
to insist upon a forfeiture of the charter of a cor¬ 
poration because of a violation thereof,28 but it has 
been said that this rule is based on the assumption 
that there is a law in existence under which a cor¬ 
poration for the purposes claimed may be organiz¬ 
ed, and that, if no such law exists, no \vaiver can 
bar a prosecution for the ouster of those claiming 
to exercise corporate franchiscs.29 The state may 
be estopped from denying the validity or constitu¬ 
tionality of its own act incorporating the compa- 
ny.30 A stockholder who brings his petition under 
a statute giving him a right to petition for a disso¬ 
lution may be estopped by his consent, previously 
given, to the conduct of the corporation constitut¬ 
ing the ground on which he bases his petition.3i 

A waiver is restricted in its scope to antecedent 
grounds of forfeiture, and has no application to a 
subsequently continuing -failure to comply with a 
continuing condition.82 

N>ot a remission of forfeiture, A waiver of a 
forfeiture is not a remission of a forfeiture, and 
the constitutional inhibition against the remission 
of forfeitures existing in some states applies only 
to forfeitures which have already been decreed, and 
does not prohibit the waiver by the state of its right 
to enforce a forfeiture, even where forfeiture pro¬ 


ceedings are pending, provided only the legislation 
constituting the waiver is enacted before a judg¬ 
ment of forfeiture is sccured.83 

§ 1678. - By Whom Waived 

Where the right to obtain the diesolution of a corpo¬ 
ration for ite wrongful aett reste only In the state, as Is 
usually the case, only the stats can waive the right to 
declare a forfeiture. 

Where the state, in granting a corporate charter, 
imposes a limitation on the corporation, no power 
other than the state can waive a forfeiture arising 
from the nonperformance of the condition.*^ Such 
waiver may be made for the state by the legisla¬ 
ture,85 or through the courts.®® Where the state 
makes the corporation's exercise of its rights and 
powers conditional upon its securing a license from 
a city, and where it subjects the conduct of the cor¬ 
poration to the supervision of the city, the acts of 
the city are to be considered in determining wheth¬ 
er the state has waived its right to institute pro¬ 
ceedings for a forfeiture.®^ 

§ 1679. - How Effected and Established 

A waiver of grounds of forfeiture by the state may 
be established by showing that the legislature, with 
knowledge of the ground of forfeiture, recognized the cor¬ 
poration’s continued existence and right to existence. 
Whether a waiver by the state may be inferred from 
Its failure fo bring an action therefor depends on the 
nature of the ground of forfeiture. 

A waiver of grounds of forfeiture by the state 
is generally established by showing that the agen¬ 
cies of the state, competent to act for it in such 
matter, with knowledge of the ground of forfei¬ 
ture, recognize the corporation’s continued exist¬ 
ence and right to existence, as where it accepts and 
acquiesces in returns of the corporation made after 
the violation of its charter,®® or where, after the 
law has been violated, it enacts legislation based 
necessarily on the assumption of the continued ex¬ 
istence of the corporation.®® Of course, such leg- 


87. W.Va.—Largent v. Bouchelle, 
198 S.E. 148. 

88 . 111.—Baker v. Backus, 32 Ill. 
79. 

WlB.—Stedman v. Berlin, 78 N.W. 

67. 97 Wis. 605. 

14a C.J. p 1126 note 6. 

88 . Ill.—People v. Shedd, 89 K.B. 
332, 241 Ill. 166. 

Sa N.Y.—People v. Rensselaer, etc., 
R. Co., 16 Wend. 118, 80 Am D. 

33. 

31. N.C.—^Winstead v. Heame, 92 S. 

E. 618, 173 N.C. 606. 

14a C.J. p 1126 note 10. 

88 . Tenn.—State v. Nonconnah 

Tump. Go., 1 Tenn.Ga8. 511. 


33. Cal.—People v. Los Angeles ] 
Electric R. Co.. 27 P. 673. 91 Cal. 
338. 

34. III.—Chicago City R. Co. v. Peo¬ 
ple. 73 111. 541. 

35. N.H.—State v. Fourth New 
Hampshire Turnp. Road. 16 N.H. 
162. 41 Am.D. 690. 

N.C.—Attorney General v. Pittsburg 
& R. R. Co.. 28 N.C. 466. 

14a C.J. p 1126 note 20. 

Persons entitled to bring adversary 
proceedings for dissolution see in¬ 
fra § 1698. 

Only legislature has power 

Where corporations are created by 
the legislature, no other body of men 
has power to waive a forfeiture.— 
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People V. Phoenix Bank, 24 Wend., 
N.Y., 431, 35 Am.D. 634. 

36. Colo.—Central A Georgetown 
Hoad Co. V. People. 5 Colo. 89. 

37. Wls.—State v. Janesville Water 
Co, 66 N.W. 512, 92 Wls. 496. 32 
L.R.A. 391. 

14a C.J. p 1126 note 22. 

38. NH—State v. Fourth New 
Hampshire Turnp. Road. 16 N.H. 
162, 41 Am.D. 690. 

N.C.—People ex rel Attorney General 
v. Pitt.sburg A R. R. Co., 28 N.C. 
456. 

14a C.J. p 1126 note 25. 

39. Me.—Farnsworth v. Lime Rock 
R. Co.. 22 A. 373, 83 Me. 440. 

14a C.J. p 1126 note 26. 
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islation to have the effect of a waiver must be en¬ 
acted with knowledge on the part of the state of 
the existence of the cause of forfeiture.^® To estop 
the state from proceeding against a cor|K)ration for 
exceeding its authority, on the ground that subse¬ 
quent legislation recognized the acts alleged to be 
ultra vires, such legislation must have been enacted 
in reference to such corporations, and the corpora¬ 
tion must have acted upon such recognition.^! 

Legislation does not operate as a waiver where 
by the terms of the charter, the franchise absolute¬ 
ly determines upon failure to perform certain con¬ 
ditions.'* 2 Legislation may be enacted expressly 
for the purpose of curing defects in an incorpora¬ 
tion of a particular company and it will not vio¬ 
late a constitutional provision forbidding the for¬ 
mation of corporations by special laws, excepting 
certain corporations, where the corporation made 
the subject of the special legislation is included in 

the exccption.44 

The issuing of a certificate of incorporation by 
the secretary of state may operate as an estoppel 
of the state to deny the existence of a corporation, 
or its right to pursue objects authorized by the stat¬ 
ute, but it does not operate as an estoppel of the 
state to attack the exercise by the corporation of 
unauthorized powers, nor preclude it from incpiir- 
ing into the legality and validity of the objects for 
which it is organized.^® 

Acquiescence, laches, etc. Whether a waiver by 
the state of its right to enforce a forfeiture may be 
inferred from a mere failure on its part to bring 
an action therefor depends on the nature of the 
ground of forfeiture.'*® Where the ground of for¬ 
feiture consists of the exercise by a corporation le¬ 
gally organized of jiowers not authorized either by 
the express grant of the charter or by implication 
of law, and amounting to a usurpation of power. 


clearly antagonistic to public policy, acquiescence 
cannot be inferred from a failure to invoke the aid 
of the courts at an early day.^*^ On the other hand, 
where the ground for forfeiture is not of the es¬ 
sence of the contract between the state and the cor¬ 
poration, the right of the state to a judicial remedy 
to forfeit a corporate franchise may be superseded 
by delay in connection with other circumstances,^** 
as where it is shown that the act complained of is 
not a willful abuse of power, and the corporation, 
in carrying out, in good faith, the purposes of the 
organization, has expended large sums of money.^® 
Where the right and title of a corporation to cor¬ 
porate existence is questioned because of some de¬ 
fect in the original charter,®® irregularity in the 
proceedings for the organization of the corpora¬ 
tion,^! Qr failure to perform or fulfill some con¬ 
dition precedent to its legal organization,®® forfei¬ 
ture may be denied on the ground of acquiescence 
arising from long and unreasonable failure of the 
state to test the legal organization and existence of 
the corporation. In such cases knowledge of the 
defect on the part of the state or circumstances suf¬ 
ficient to give the state notice must be shown, else 
failure to act will not mean acquiescence.®® Even 
where the ground of forfeiture is the violation of a 
condition contained in the charter, if private rights 
arc the jirincipal rights involved, the state is in no 
better position than the relators, and its claims for 
a forfeiture may be barred by unreasonable delay 
in invoking the aid of the court.®^ It is after all 
for the court, in the exercise of its discretion, to 
determine in each case whether the delay and oth¬ 
er circumstances are such as, upon equitable 
grounds, to justify a forfeiture of the corporation’s 
charter.®® Of course, where there has been no un¬ 
reasonable delay in bringing forfeiture tiroceedmgs, 
the corporation cannot claim the sanction of long 
enjoyment. 


43. Mass—Commonwoallh v. Tenth 
Mas.siichusetts Turnp. Corp., 11 
Cush. 171. 

41. Ah>.—State V. Llnfoln Trust 
Co., 46 S W. C0:t, 144 Mo. 662. 

42. Me—Slate v. Old Town Bridge 
Corp. 26 A. 947, 85 Me. 17. 

14a C J. p 1127 note 30. 

43. Ala-Slnto v. Webb, 20 So 462, 
110 Alp. 214. 

I*a.—ComnionwenUh v. ritt.sburg, 
ptr , It. Co.. r,S I»a 26. 

14a C.J. p 1127 n<ite 28. 

44. Ala—Stole v. Webb, 20 So. 462, 
110 Ala. 214. 

45. Mo.—Stale v. Business Men’s 
Club, 163 S.W. 901. 178 Mo.App. 
548.' 


46. Ill —T’eople v Pullman’s Palaee 
Car Co, 51 N E 664, 176 111. 125, 
64 L.U.A. 366. 

47. III.—l*eopk* V. Pullman’s Pnlai e 
Car Co., supra. 

48. Wis.—State v. Northern Par. R. 
Co., 147 N VV. 219, 157 Wis. 73. 

14a C.J p 1127 note 39. 

48. Mirh.—Attorney General v. 

Biirklcjy, etc., Liumber Co., 130 N. 
W 200, 164 Mich. 626. 

14a C.J p 1127 note 40. 

BO. Ill.—People v. Pullman’s Palace 
Car Co., 51 N.E. 664, 175 111. 125, 
64 BH.A. 366. 

Ind.—State v. Bailey, 19 Ind. 462. 

6Li 111.—People v. Pullman’s Palace 
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Car Co., 51 N.E. 664, 175 Ill. 125. 
64 L.R.A. 366. 

52. Ill —People v. Pullman’s Palace 
Car Co., supra. 

53. Ind.—State v. Bailey, 19 Jnd. 

452 

14a C.J. P 1127 note 36. 

54. Pa.—(Commonwealth v. New 

York, etc., R. Co., 10 Pa.Co. 129. 

Condition or contingency prescribed 
by charter as ground for forfeiture 
see supra § 1655. 

SBi. Ill.—People v. North Chicago R. 
Co., 88 III. 537. 

N.Y.—Peojile v. Ballard, 3 N.Y.S. 845. 
Wis.—Stale v. Northern l»ac. R. Co., 
147 N.W. 219, 157 Wis. 73, 97. 
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§ 1680. -Effect of Intent 

An Intent to waive the right to secure a forfeiture of 
a corporate charter is essential to a waiver thereof. 

If the acts relied on as a waiver of a cause of 
forfeiture are consistent with intention upon the 
part of the state to insist upon a forfeiture, they 
will not be regarded as a waiver.^® 

§ 1681. - Conferment of New Corporate 

Rights 

The waiver of the right to claim a forfeiture ordi¬ 
narily confers no new rights on the corporation. 

The waiver of the right to claim forfeiture con¬ 
fers no new rights on the corporation; it is merely 
the surrender by the sovereign of a right reserved 
to itself upon the original grant.*'*'^ A seeming ex¬ 
ception to this rule exists where the ground of for¬ 
feiture consists of the exercise of powers by the 
corporation which it did not possess under its char¬ 


ter. A waiver of this ground of forfeiture by leg¬ 
islative acts may operate as a recognition of the 
corporate existence and a confirmation of the pow¬ 
ers claimed, and may therefore be tantamount to 
the granting to the corporation of a new charter, 
and the conferring of new rights upon it.58 

§ 1682. - Withdrawal of Waiver 

Where legislative recognition of the continued exist¬ 
ence of a corporation is conditional, nonperformance of 
the condition may operate as a withdrawal of the waiver 
of the right of forfeiture. 

Legislative acts recognizing the existence of the 
company and operating as a waiver of a ground of 
forfeiture may contain conditions to be performed 
by the corporation, and a noncompliance with such 
conditions by the corporation will operate as a with¬ 
drawal of the waiver by the state and a revival of 
its right to enforce the forfeiture.^s 


G. PROCEEDINGS FOR DISSOLUTION 


1. In General 


§ 1683. General Statement 

Proceedings for dissolution are determined by stat¬ 
ute, and generally a corporation can be dissolved only 
in the manner provided by statute. 

The proceedings for dissolution and winding up 
the affairs of a corporation arc determined by stat¬ 
ute,®^ and generally a corporation cannot be dis¬ 
solved except in the manner provided by the stat¬ 
ute® ^ of the state under whose laws it was organiz¬ 
ed,®- although, as appears elsewhere, courts of eq¬ 
uity, indeiiendently of statutory authority may take 


jurisdiction of the winding up of the affairs of an 
insolvent corporation, supra § 1647; and the statu¬ 
tory remedy in some cases has been held not to be 
exclusive, infra § 1684. Such statutes do not gener¬ 
ally eontemplatc a complete and final dissolution un¬ 
til the affairs of the corporation have been liqui¬ 
dated.® 3 Statutes relating to dissolution proceed¬ 
ings and steps to be taken thereunder must be con¬ 
strued as ojierating prospectively and not retrospec¬ 
tively.®^ A proceeding for the appointment of a 
receiver and the dissolution of a corporation is an 
action in equity.®® 


56. Mo—Stiito V. Pelmar Jockey 
Club. 9J SW. 185, 98 S.W. 639. 200 
Mo. :m. 

11a CJ. p 1128 note 47. 

67. NY.—Ill TV New York Kl. K. 
Co . 70 N Y. 327. 

58. III.—IVopU* V. Ottawa Hydraulic 
ro., 3 N K 413, 115 Ill. 2S1. 

14a C .T. p 112X not** 49. 

59. T*‘nn —La (irango, etc., R. Co. 
V Rainey, 7 Coldw. 420. 

14a CJ. p 112S not** 60. 

60. N Y —Application of Raumann, 
194 N.Y.S. 243, 201 App.Div. 136. 

S.D—In re Pack**r ("ity Tire & Rub¬ 
ber Co. 162 N.W. 897. .19 S D. 48 
In OlLio the ultimate object of the 
statutes is to wind up the affairs of 
I he company and appoint a receiver. 
The .statute does not contemplate the 
case of a corporation which has com¬ 
pletely closed up its business, and 
paid all its debts and liabilities in- 
:urred, and desires to surrender Its 


corporate authority and franchi.«;cs 
A statute r<*ferrinK to persons inter¬ 
ested in the corporation is not lim¬ 
ited to stockholcl**rs but includ**s 
creditors and persons otherwise in- 
ten>.sied in the <*orporation The 
statute <*ontemplates <lebts, credits, 
and enKaprenients, as w«*ll as proper¬ 
ty and *'fCocts of the corporation—In 
re Columbus Bicycle Co., 1 Ohio N.P., 
N.S, 461 

61. N J —Kendo v. Broadw.iy Thea¬ 
tre Co. of I.*ons: Branch, 132 A. 477, 
99 N J Kq. 282, 

N.Y.—Application of Baumann, 194 
N.YS 243. 201 App.Oiv. 136— 

Liehtenstadler v. Lichtenstadter 
Bnis, 224 N.Y.S. 459, 130 Mise 
772. 

Pa.—Commonwealth v. First Nat. 
Bank & Trust Co. of Easton, 164 
A 379, 303 Pa. 241. 

Wash—Moore v. I^os Lukos Cold 
Mines. 21 P.2d 263, 172 Wash. 670. 
14a C.J. p 1128 note 52. 
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Publio service corporation 

A«’t April 9. 1856. PL. 293. fur¬ 
nishes a full and complete method of 
proceclure f*jr corporations desiring 
to surrender their chart**r powers 
and quit busine.ss or dissolv**. Th**ro 
IS nothing’ in the public service com¬ 
pany law. giving the public service 
commi.ssion power and authority to 
regulate <*orporations. which applies 
to such surrender or dis.solution.— 
New Y'ork & renn.sylvania Ry. Co. 
V Public Service Commission, 72 Pa. 
Sup*T 523. 

''62. Ill —Perry v. Western Motor 
Car Co., 279 Ill.App. 19.5. 

63. S.C.—Henry Mercantile Co v. 
Georgetown, etc., R. Co, 89 S E. 
480, 104 S.C. 478. 

64. NY.—People v. O’Brien. 18 N.E. 
692, 111 N.Y. 1, 7 Am SR. 684. 2 
L.R.A. 256. 


65w Conn.—Beach v. Beach Hotel 
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§ 1684. In General 

Statutes providing for voluntary dissolution have 
been held constitutional, and the essential steps pre¬ 
scribed must be complied with. In some Jurisdictions 
the method prescribed by statute Is exclusive, while In 
others it is not. Under some statutes a voluntary disso¬ 
lution may be effected without ault by fHIng a certificate 
or affidavit of dissolution. 

Statutes providing for voluntary dissolutions have 
been held to be constitutional.®® Where the char¬ 
ter fails to provide a method, the corporation is 
subject to the provisions of the general statutes on 
the subject.®*^ Statutes providing for action by the 
state for a dissolution have been held to be applica¬ 
ble to voluntary surrender by the corporation of its 
charter, as well as to involuntary proceedings 
against it.®® A statute providing for the dissolu¬ 
tion of a corporation on its voluntary application is 
held to apply only to the voluntary dissolution 
brought about by the stockholders themselves.®® 
The directors of a corporation have power to com¬ 
mence proceedings for voluntary dissolution if they 
deem it beneficial to the interests of the stockhold¬ 
ers,*^® and one holding corporate stock as executor 
may become at least a de facto trustee of the cor¬ 
poration, and as such join in a petition for its dis- 
solution.*^! Minority stockholders arc not estopped 
to object to proceedings for voluntary dissolution 
because, with full knowledge of what was intend¬ 
ed and of the steps that were being taken, they re¬ 
mained inactive, no one being misled to his preju¬ 
dice by their failure to act. *^2 ^ voluntary disso¬ 

lution proceeding must be brought in good faith; 
the law of dissolution cannot be used as a law for 


consolidation.*^® The right of stockholders or di¬ 
rectors to dissolve the corporation has been dis¬ 
cussed supra §§ 1641-1646. 

Corporations within the statute. Statutes pro¬ 
viding for voluntary dissolution in many of the 
states have application only to private corporations 
organized for profit,and do not apply to corpo¬ 
rations organized with other ends in view.^® Other 
statutes have been held to be equally applicable to 
stock and to nonstock corporations.^® 

Exclusiveness of statutory method. Some stat¬ 
utes have been held to afford the only method by 
which stockholders on their own initiative may wind 
up the affairs of corporations, and an attempt on 
the part of stockholders to dissolve without follow¬ 
ing the statutory method will be ineffectual.^^ 
Other statutes, however, have been held not to be 
exclusive,^® but if stockholders proceed independ¬ 
ently of the statutes the trustee or liquidator ap¬ 
pointed by them will have no greater power or au¬ 
thority than a trustee or liquidator appointed by the 
court under the statute.*^® 

Observance of statutory provisions. Where the 
statutes prescribe the steps to be taken by the 
stockholders, those steps must, of course, be fol 
lowed by stockholders proceeding under the stat¬ 
ute,®® and the facts showing compliance and essen¬ 
tial to the exercise of jurisdiction must appear on 
the record of the court in order to sustain a decree 
of dissolution ;®i but if all steps essential to effect 
the surrender are taken, a dissolution will be allow¬ 
ed even though other requirements merely directory 
arc not complied with.®® 


Corporation, 168 A. 786, 117 Conn 
445. 

66. Cal.—Crossman v. Vivlenda Wa¬ 
ter Co.. 89 P. 335, 150 Cal. 575. 

67. La.—Forstall v. Planters Cons. 
Assoc., 34 La.Ann. 770. 

68. Tenn.—State v. Chilhowee Wool¬ 
en Mills, 89 S.W. 741, 115 Tenn. 
266, 112 Am.S.R. 825. 2 L.R.A.,N.S.. 
493. 

14a C.J. p 1129 note 68. 

69. Idaho.—Stolts v. Scott, 129 P. 
340, 23 Idaho 104. 

70i N.Y.—^Kroger v. Jaburi?, 248 N. 
Y.S. 887, 231 App.Div. 641. 

71. N.Y.—In re Santa Eulalia Silver 
Min. Co., 2 N.Y.S. 221, affirmed 4 
N.Y.S. 174. 

72. Mo.—In re Doe Run Lead Co.. 
223 S.W. 600, 283 Mo. 646. 

79 . Mo.—In re Doe Run Lead Co., 
supra. 


74b Ala.—^Wolfe v. Underwood, 8 So. 
774, 91 Ala. 623. 

75. Cal.—People v. State College, 38 
Cal. 166. 

76. Minn.—Beyer v. Woolpert, 109 
N.W. 1116, 99 Minn. 475. 

77. N.J.—Coler v. Tacoma R. & 
Power Co., 64 A. 413, 65 N.J.Eq. 
347, 103 Am.S.R. 786, reversing 53 
A. 680, 64 N.J.Eq. 117. 

14a C.J. p 1129 note 64. 

7a U.S.—In re Hool Realty Co., C. 
C.A.I11.. 2 F.2d 334, 338, certiorari 
denied Shelby v. Hummel. 45 S.Ct. 
225, 266 U.S. 633, 69 L.Ed. 479. 
Mich.—Marcoux y. Reardon, 169 N. 

W. 893, 203 Mich. 606. 

Pa.—Interstate Distributing Co. v. 

Connell, 46 Pa.Super. 651. 

79. Pa.—Interstate Distributing Co. 

V. Connell, supra. 

Demand on directors 
Under Oen.Corp.L. f 171, now i 
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102, requiring the directors to pre¬ 
sent a petition for dissolution of the 
corporation as prescribed in S 170, 
now 9 101. whenever directed to do 
so by a majority In interest of the 
stockholders, a majority stockhold¬ 
er cannot himself petition for disso¬ 
lution of the corporation, but should 
make formal written demand on the 
directors to present such petition.— 
In re Priedlieb, 184 N.Y.S. 768. 

80. S.D.—In re Packer City Tire & 
Rubber Co.. 162 N.W. 897, 89 S.D. 
48. 

14a C.J. p 1129 note 67. 

Compliance with conditions prece¬ 
dent see supra f 1644. 

81. U.S.—In re Pensacola Lumber 
Co., D.C.N.Y., 19 P.Ca8.No.l0.969, 8 
Ben. 171. 

82. Me.—^American Bank v. Cooper, 
54 Me. 438. 

W.Va.—^Welgand v. Alliance Supply 
Co., 28 S.E. 803, 44 W.Va. 133. 



19 aj.s. 

Contemporaneous involuntary proceeding. Un¬ 
der statutes providing that, whenever a suit is 
brought by the state, the court shall have jurisdic¬ 
tion of all the corporation's property from the date 
of filing of the suit, and that t!he property may be 
sequestered pendente lile and, on decree of forfei¬ 
ture, delivered to the state's liquidator, voluntary 
dissolution proceedings to be effectual must be 
brought before any steps arc taken by the state 
against the corporation for the same purpose.*^ 
Itvcn the pendency of voluntary dissolution pro¬ 
ceedings will not be a bar to an action by the state 
for a dissolution brought after the voluntary pro¬ 
ceedings are instituted, where it appears that the 
action by state is based on different grounds than 
the proceedings by the stockholders, the rule being 
that to sustain a plea of a former action pending it 
must appear to the court that the first action was 
for the same cause as the second but while an 
aaion by the state for dissolution and one com¬ 
menced by a majority of the directors for volun¬ 
tary dissolution may be carried on at the same time, 
a judgment of dissolution entered in one action op¬ 
erates as an abatement of the other and some 
decisions go even further than this and hold that, 
wherever the statute gives to the state greater pow¬ 
ers in winding up the affairs of a corporation than 
it gives to the stockholders for this purpose, and 
w’here the intention of the legislature is obviously 
to give the state exclusive powers in dissolving a 
corporation on certain grounds stated, voluntary 
proceedings if based on the statutory grounds will 
not be allowed to continue if the state at any time 
later elects itself to assume control over the wind¬ 
ing up process,**® and proceedings for a voluntary 
dissolution will abate upon the entry of a judgment 


§ 1686 

dissolving such corporation in an action brought by 
the attorney general.®"^ 

Dissolution without suit. Under some statutes a 
voluntary dissolution is effected without judicial 
proceedings, by filing a certificate or affidavit of 
dissolution with the secretary of state,®® under oth¬ 
er statutes by filing a certified copy of the resolu¬ 
tion for dissolution with the secretary of state and 
the clerk of the county in which the corporation 
was organized.®® The dissolution becomes pre¬ 
sumptively effective on the filing of the affidavit®® 
If a dissolution certificate filed by a corpioration 
does not comply with the requirements of the stat¬ 
ute, as by failure to contain the consent of all of 
the stockholders, the proceedings arc insufficient.®^ 
A statute providing that, on filing the consent of 
the stockholders with the corporation commission, 
the commission shall issue a certificj^te of dissolu¬ 
tion applies to public service corporations, and the 
duty to issue the certificate is not changed by the 
appointment of a receiver by the court on applica¬ 
tion of the corporation between the time of filing 
the original certificate of consent and the time of 
its amendment in matters of form.®2 

§ 1685. Consent of State and of Stockholders 

The necessity for, and the requisites of, the con¬ 
sent of the stockholders or directors are considered 
supra §§ 1641, 1642, 1644-1646, and of the state su¬ 
pra § 1643. 

§ 1686. Petition or Application 

The petition or application must contain all the 
averments prescribed by the statute as essential, and In 
some Jurisdictions there must be an inventory of corpo¬ 
rate Indebtedness and assets. Some statutes require the 
petition to be signed and verified by a majority of the 


COBPORATIONa 


83. La.—State v. People’s F. Ins. 
Co.. 62 So. 763, 126 La. 648. 

14a C.J. p 1129 note 71. 

84. N.Y.—People v. Seneca Lake 

Crape, etc., Co., 6 N.Y.S. 136, 62 
Ilun 174, 17 N.Y.CIv.Proc. 130. 

85. N.Y.—Matter of Murray Hill 

Bank. 43 N.Y.S. 836, 14 AppDiv. 
318, affirmed 47 N.E. 298, 153 N.Y. 
199. 

86. N.Y.—People v, Seneca Lake 

Grape, etc., Co., 6 N.Y S. 136, 62 
Hun 174. 177, 17 N.Y.CIv.Proc. 130. 

87. N.Y.—In re Murray Hill Bank, 
47 N.E. 298. 163 N.Y. 199, affirm¬ 
ing 43 N.Y.S. 836. 14 App.Div. 318. 

8a Xn Delaware the dissolution of 
a corporation was not ineffective be¬ 
cause an affidavit of manager or pub¬ 
lisher of newspaper showing publi¬ 
cation of certificate of dissolution 


wa.s not filed with secretary of state 
where it appeared that such certifi¬ 
cate had been issued only after am¬ 
ple provision had been made for pub¬ 
lication as required by statute under 
which cost of publication must be 
collected by secretary of state be¬ 
fore certificate of dissolution could 
be Issued by him.—Lehrich v. Sixth 
Avenue Bancorporation, 296 N.Y.S. 
358, 261 App.Div. 391. 

Zn Now York the provisions of the 
Stock Corporation Law, relating to 
dissolution without judicial proceed¬ 
ing by filing of formal certificate in 
office of secretary of state, are in¬ 
applicable in proceeding to dissolve 
corporation by Judicial proceeding.— 
In re Greenwald, 287 N.Y.S. 362. 248 
App.Div. 590. 

89. Za Arkansas a statute so pro¬ 
viding has been held not to apply to 
railroad corporations.—Freoo Valley 
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R. Co. V. Hodges. 151 S.W. 281, 105 
Ark. 314. 

90. Mo.—^Wonsewitz v. American In¬ 
demnity Co. of Galveston, Tex., 
App., 17 S.W.2d 691—Kurre v. 
American Indemnity Co. of Gal¬ 
veston. Tex., 17 S.W.2d 685, 223 
Mo.App. 406. 

Peadsnoy of motion 

Dissolution of corporation was ef¬ 
fective notwithstanding pendency of 
motion for judgment against cor¬ 
poration on injunction bonds where 
purchaser of corporation’s property 
assumed liabilities.—Hecht Bros. 
Clothing Co. V. Walker, 35 S.W.2d 
372, 224 Mo.App. 1166. 

91. N.J.—Chorpennlng v. Yellow 
Cab Co. of Camden, 167 A. 12. 113 
N.J.Eq. 389, affirmed 169 A. 691, 
116 N.J.Eq. 170. 

92. Va.—Jeffries v. Commonwealth, 
93 8.E. 701, 121 Va. 426. 



§ 1688 


COBPOBATIOlfa 


19 C.J.S. 


directors. Other statutes require the petition to be pre¬ 
sented by the corporation and under Its seal. An amend¬ 
ment of the petition or Inventory Is authorized In some 
cases. 

Th^ petition or application must contain all aver¬ 
ments laid down by the statute as essential, for 
these averments are necessary to give the court ju- 
risdiction.®3 Under the particular statute, it may 
be necessary to state facts showing that a dissolu¬ 
tion would be beneficial to the stockholders,^^ and 
that all claims and demands against the corporation 
have been satisfied and discharged.®® 

Inventory. It is sometimes required t!iat the ap¬ 
plication shall set forth the amount of corporate in¬ 
debtedness, with an inventory of all the assets, and 
this must be done with great particularity;®® but 
it has been held that omissions from the schedule 
will not affect the jurisdiction of the court to de¬ 
cree a dissolution, unless such omissions show lack 
of good faith on the part of the petitioners, and 
afford evidence of a fraudulent purpose.®^ 

Signatures and verification. Some statutes pro¬ 
vide that the petition shall be signed and verified 
by a majority of the directors, and a petition or 
verification by one of several coexecutors of a 
stockholder is insufficient®* If there has been an 
attempted change in the charter, reducing the num¬ 
ber of directors, but the amendment has never been 
legally consummated, a petition to be effectual must 
be signed by a majority of the board as originally 
constituted.®® Where the statute requires the peti¬ 
tion to be presented by the corporation and under 
its seal, a petition signed by certain of the stock¬ 
holders and without the corporate seal attached, is 


not sufficient.! If a stockholder joined as a party 
complainant in a bill by a corporation against the 
only other stockholder to wind up the affairs of the 
corporation was entitled to file such bill himself, 
the facts that the bill was not authorized by reso¬ 
lution, and that it was signed for the corporation 
without authority, are immaterial.* 

Amendments. Under some statutes a defect in 
the moving papers, because of failure to annex an 
affidavit to the schedule as required by statute, may 
be remedied by amendment at any time before final 
order.® Where the statute authorizes an amend¬ 
ment of the inventory by the insertion of addition¬ 
al items, or by making the inventory fuller, an 
amendment decreasing the amount of assets is not 
permissible.^ 

§ 1687. Notice of Application and Order to 
Show Cause 

a. In general 

b. Order to show cause 

c. Publication and service 

a. In General 

Notice of the proeeodinae to pereone Intereeted and 
to the attorney general muet be given when the statute 
so requires. The attorney general may waive a statutory 
requirement that notice and a copy of the proposed order 
shall be served on him. Omissions In the form of notice 
may be supplied by amendment where parties Interested 
were not prejudiced by the omission. 

Notice of involuntary proceedings for dissolu¬ 
tion must be given to persons interested when the 
statute so requires.® Statutes requiring notice of 


93. Cal—>In re Balfour, 111 P. 615. 
14 Cal.App. 261. 

94k N.Y.—In re Pyrolusite Manf^an- 
ese Co.. 29 Hun 429. 

96. Cal.—In re Balfour, 111 P. 615, 
14 CaLApp. 261. 

96. N.Y.—In re Westchester, etc., 
Co., 6 Abb Pr. 386 note—In re Du¬ 
bois, 15 How.Pr. 7. 

14a C.J. p 1130 notes 82, 83. 

97. N.Y —In re Santa Kulalia Sil- 
ver-Min. Co., 4 N.Y.S. 174, 51 Hun 
640. 

98. N.Y.—Matter of Rinffler, 127 N. 
T.S 934, 70 Ml.se. .576. 

99. N.Y.—In re Doljyeville Electric 
Light & Powor Co., 55 N.K. 287, 
160 N Y. 500, reversing 58 N.Y.S. 
1139, 41 App.Dlv. 624. 

1. I»a.—In re Marietta Bldg., etc., 
AS.SOC., 10 Dane.Bar 37. 

8. Tenn.—Nashville Packet Co. v. 
Neville. 235 S.W 64, 144 Tenn. 698. 

3. N.Y.—In re Greenwald, 287 N.Y. 
S. 362, 248 App.Div. 590. 


4. N.Y.—In re Hitchcock Mfg. Co., 

37 N.Y S. 834, 1 App.Dlv. 164. 

5. Hotioa to membera or atockhoUU 

•ra 

(1) Nothing will take the place of 
a strict compliance with the act of 
assembly in the government of cor¬ 
porations, and particularly in the 
matter of notice to the members of 
such vital aotion as the dissolution 
of the corporation.—In re Victor 
Emanuele Society of Pittsburgh, 79 
Pa.Super. 201. 

(2) Where stockholder retained ti¬ 
tle to stock delivered in escrow to 
be transferred to certain persons on 
payment therefor, he was entitled to 
notice of proceedings for voluntary 
dissolution of corporation.—Alexan¬ 
der V. Quality Leather Goods Corpo¬ 
ration, 269 N.Y.S. 499, 150 Mlsc. 577. 

IVotloo to orodltorz must be given 
under some statutes.—State ex rel. 
New First Nat. Bank v. White, 7 S. 
W.2d 474. 223 Mo.App. 36, followed 
in Rhodes Produce Co. v. New First 
Nat. Bank, App., 9 S.W.2d 1112. 
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Kemedy of ztockholder not iiotlfled 

Where majority stockholders of 
corporation caused its illegal disso¬ 
lution in fraud of rights of minority 
stockholder by oniitling to give him 
statutory notice of meeting at which 
dissolution was voted, and created 
new corporation to which assets of 
corporation were conveyed, minority 
stockholder had right of action 
against those guilty of fraud.—Alex¬ 
ander V. Quality Leather Goods Cor¬ 
poration, 269 N.Y.S. 499, 150 Misc. 
577. 

Naw aotioe on appointment of new 
referee 

Where a referee had been appoint¬ 
ed in proceedings for the dissolution, 
and an order for hearing under Gen. 
Corp.L. I 178, had been entered and 
notice published, when an opposing 
faction of the stockholders objected 
to the referee and he resigned, and 
a new referee was appointed and re¬ 
quired to attend the hearing at the 
same time and place, it was unneces¬ 
sary to make a new order for such 
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dissolution proceedings to be served on the attorney 
general have been held to apply to proceedings for 
a voluntary dissolution.^ Where proceedings are 
taken under the statute, some notice to the attorney 
general of the petition or application is usually re¬ 
quired,'^ but not where the dissolution is being car¬ 
ried out independently of the state.® 

Notice of all motions and applications. Where 
the statute provides that the attorney general shall 
be notified of all motions or applications made in 
the dissolution proceedings, notice of an order of 
reference of a disputed claim to a referee must be 
given to the attorney general.® 

Copy of proposed order. Under a statute re¬ 
quiring that a copy of the proposed order of dis¬ 
solution shall be served with the notice and that 
no order granted shall vary from the relief speci¬ 
fied in the copy of such order unless the attorney 
general appears, the service of notice and copy of 
order required may be waived by the attorney gen¬ 
eral if he appears before the hearing; but, if he 
does not appear before the hearing, a waiver signed 
by him after the hearing will not operate to vali¬ 
date the proceedings or the order of dissolution 
made therein.^® 

Omissions in the form of notice may be supplied 
by amendment where it appears that the parties in¬ 
terested were not prejudiced by the omission,li but 
not otherwise.^® 

b. Order to Show Cause 

statutory provisions for the issuance of an order 
to show cause why dissolution should not be permitted 
must be complied with. No separate notice to the at¬ 
torney general is necessary in the case of an order to 
show cause. 

Statutes which provide, on a proper application,^® 
for the issue of an order to show cause why the 
dissolution should not be permitted must be com- 

honriiiR and to publish a new notice 
iJit roof --Application of Baumann. 
i:i4 NYS. 243, 201 App.Dlv. 136. 

6. N Y —People v. Seneca l.-aUe 
(Jrape, etc.. Co., 6 N.Y.S. 136. 62 
Ilun 174. 17 N.Y.Civ.rroc. ISO- 
Mat ter of Mart, 6 N.Y.S. 82, 22 
Abb.N.Cas. 227. 

7. N Y.—Knickerbocker Tru.st Co. v. 

Tarry town, W. P. & M. U. Co., 117 
N Y.S 871, 133 App.Dlv. 286. 

14a C.J. p 1130 note 96. 

8. .V.Y.—Matter of Gay, 4 N.Y.S. 

602. 

9. N.Y.—Eustace v. New York Bldf? 

Loan Banking Co., 90 N.Y.S. 784. 

98 App.Dlv. 97. 

10. N.Y.—Matter of Strong Co., 112 
N.Y.S. 557, 128 App.Dlv. 208. 

lt)C.J.S.-92 


plied with, and an order dissolving a corporation 
without a previous order to show cause is void.^^ 
No separate notice to the attorney general is nec¬ 
essary in the case of an order to show cause, since 
the order itself constitutes notice, being in the na¬ 
ture of original process bringing in the parties in 
interest who have the right to oppose the applica¬ 
tion for a dissolution.!® 

c. Publication and Service 

The statutory method of service or publication of 
the notice or order to show cause must be followed. 

Unless the statute prescribing the method of serv¬ 
ice or publication of the notice or of the order to 
show cause is complied with the proceedings will be 
void;!® and a proceeding will be dismissed, at the 
instance of any party in interest at any stage of it, 
upon it being made to appear that the statutory re¬ 
quirements have not been complied with.^*! Under 
statutes which provide that corporations may not be 
dissolved voluntarily before the time fixed in their 
articles of association unless preceded by newspaper 
publications for a fixed period, such publication is 
a necessary condition precedent to a voluntary dis¬ 
solution before the time limited in the articles,^® 
although there is authority to the contrary.!® 

Notice given by foreign stockholders in voluntary' 
dissolution of a foreign corporation is an act of the 
foreign stockholders and not of the foreign courts, 
and will not be held to be effectual on grounds of 
international comity as against domestic stockhold¬ 
ers, where given too late for them to be represent¬ 
ed.®® 

§ 1688. Intervention 

Creditors may intervene when, and only when inter¬ 
vention is necessary to preserve their legal remedies. 
A continuance of the proceedings to give objectors time 
to secure evidence of their right to be heard is within 
the discretion of the court. 

Smith, CCN.Y., 9 F.Cas No.5,089, 
13 Blatrhf. 220. 

14a C J. p 1131 note 9. 

Berrioe on directors of defnaot oor- 
poration held snlllolent 
Ohio.—In re Columbus Bicycle Co., 1 
Ohio N.P.,N.S., 461. 

17. N.Y.—People v. Seneca Lake 
Grape, etc., Co., 5 N.Y.S. 136. 52 
Hun 174, 17 N.Y.Civ.Proc. 130, 

14a C J. p 1131 note 10. 

18. Ky.—Economy Bldg., etc.. Assoc. 
V. Paris Ice Mfg. Co., 68 S.W. 21. 
24 Ky.L. 107. 

19. Me.—American Bank v. Cooper. 
64 Me. 438. 

SKK U.S.—Brown v. Republican 
Mountain Silver Mines, C.C.Colo., 
56 F. 7, reversed 58 F. 644. 7 C.C.A. 
412, 24 L.R.A. 776. 


11. N.Y.—Morgan v. Whitney, 81 N. 
Y.S. 394. 82 App Div. 240. 

12. Mich.—Taft v. Chapel. 109 N. 
W. 44, 146 Mich. 115. 

13. Verified petition is equivalent to 
an affidavit for the purpose of ob¬ 
taining buch an order to show cause 
—Matter of Gene\a Basket Co., 127 
N Y.S. 943, 71 Miec. 156. 

14. U S.—Freeman’s Nat. Bank v 
Smith, CC.N.Y., 9 F.Cas.No.5.089, 
13 Blatchf 220. 

16. U.S.—Freeman’s Nat. Bank v. 
Smith, supra. 

N.Y.—Matter of Geneva Basket Co., 
127 N.Y.S 943, 71 Misc. 166. 

14a C.J. p 1131 note 7. 

16L U.S.—Freeman's Nat. Bank’ v. 
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Under some statutes, as construed by the courts, 
creditors may appear in proceedings brought by a 
corporation for dissolution, and resist the dissolu- 
tion.2i On the other hand, it has been held that 
creditors cannot intervene in dissolution proceed¬ 
ings for the purjwjse of controlling in any way or 
preventing the dissolution^^ in the absence of 
fraud23 or of damage other than that caused by 
previous gross mismanagement.^^ They may inter¬ 
vene, however, for the purpose of securing their 
contracts and preserving the legal remedies to 
which they are cntitled.2B Where proceedings for 
a voluntary dissolution are pending, creditors who 
have a right to enforce their claims are not required 
to await a decision dissolving the corporation, but 
may ask the court, in whose charge the property 
of the corporation is, to take appropriate proceed¬ 
ings to enforce their right.^® It is no objection 
that, by the allowance of the creditor's claim, the 
nature of the action is changed from a voluntary to 
an adversary proceeding.*^ 

Intervention after an order of dissolution has 
been made will be allowed only when necessary for 
the purpose of protecting the petitioner’s rights,** 
and will not be allowed to have the effect of modi¬ 
fying the order of dissolution or reopening the in¬ 
quiry as to the equities of the parties interested.** 

A motion for a continuance of dissolution pro¬ 
ceedings to give objectors time to secure evidence 
showing their title and right to be heard is directed 
to the discretion of the court; and where the mo¬ 
tion does not disclose the grounds upon which they 


base their title the court does not abuse its discre¬ 
tion in denying the motion.*® 

§ 1689. Hearing; Evidence 

On the hearing the court may conaider the Intereate 
of minority, as well ae majority, stockholders. The 
burden is on petitioners to establish all the facts es¬ 
sential to a decree of dissolution; but when application 
Is made to vacate an order to show cause why a cor¬ 
poration should not be dissolved the burden is on appli¬ 
cant to show the falsity of the allegations of the peti¬ 
tion. The statutes determine the place of hearing. 

Under a statute authorizing a dissolution on peti¬ 
tion by the majority stockholders, if the court shall 
be satisfied that such dissolution may be had with¬ 
out prejudice to the public welfare or the interests 
of the corporators, the court must consider the in¬ 
terests of the minority as well as of the majority 
stockholders and it will not exercise such power 
when (1) the object stated in the petition, namely, 
the dissolution of the corporation, docs not appear 
in the call for the special meeting prior to the pres¬ 
entation of the petition; (2) a majority of the 
stockholders petition against such dissolution; and 
(3) the corporation is solvent and ready to pay in 
full those who desire to withdraw from the corpo¬ 
ration.** 

The burden of proof is on petitioners to prove 
all facts essential to entitle them to a decree of dis¬ 
solution.** On the other hand, where an applica¬ 
tion is made to vacate an order to show cause why 
a corporation should not be dissolved, the burden is 
on applicant to establish the falsity of the allega¬ 
tions in the petition for dissolution.*^ 


ai. Mo.—state ex rel. New First 
Nat. Bank v. White, 7 S.W.2d 474, 
223 Mo.App. 36, followed in Rhodes 
Produce Co. v. New First Nat. 
Bank. App., 9 S.W.2d 1112. 

22. Pa.—Houston v. Jefferson Col¬ 
lege. 63 Pa. 428. 

23. U.S.—Cleveland City Forge Iron 
Co V. Taylor Bros. Iron-Works Co., 
C.C.Lia., 64 F. 85, distinguishing 
Fisk V. Union Pac. R. Co., C.C.N. 
Y.. 9 F.Cas.Mo.4,830, 10 Blatchf. 
618. 

24. U.S.—Cleveland City Forge Iron 
Co. V. Taylor Bros. Iron-Works 
Co.. C.C.La., 64 P. 85. 

25. Ohio.—In re Columbus Bicycle 
Co.. 1 Ohio N.P..NS., 461. 

Pa.—Houston v. Jefferson College, 63 
Pa. 428. 

Whsxo orsdltors ara mads partlss 
dsfsndaaLt, application for receiver 
will be treated as suit to dissolve, 
and rights of all parties will be de¬ 
termined.—In re Columbus Bicycle 
Co.. 1 Ohio N.P..N.S., 461. 


26. Mich.—In re Abbott, 163 N.W. 
796. 187 Mich. 229. 

Claim rsdnesd to Judgment 

Creditor of corporation whose 
claim was reduced to judgment la 
entitled to intervene in petition for 
voluntary dissolution of corporation. 
—In re Gundry, 209 N.W. 64, 234 
Mich. 664. 

27. Mich.—In re Abbott, IBS N.W. 
795, 187 Mich. 229. 

28. N.Y.—Atty.-Gen. v. North Amer¬ 
ica L. Ins. Co.. 6 Abb.N.Cas. 293. 

Zatervsatloa bj attoney gsasral 

Where stockholder petitioned for 
voluntary dissolution, and the ref¬ 
eree found for dissolution, and de¬ 
termined equities, and petitioner ap¬ 
pealed, but failed to print his pa¬ 
pers, and his appeal was dismissed, 
the attorney general, on intervening, 
being interested only in the tax due 
and protecting creditors, could not 
have the order modified and the in- 
quily as to equities reopened.—Mat¬ 

1458 


ter of Volk House Wrecking Co., 169 
N.T.S. 486. 182 App Div. 249. 

29. N.Y.—Matter of Volk House 

Wrecking Co., supra. 

3a Cal.—In re College Hill Land 
Assoc., 108 P. 681, 167 Cal. 696. 

31. N.Y.—In re Rateau Sales Co., 94 
N.B. 869, 201 N.Y. 420—In re Amer¬ 
ican Telegraph & Cable Co., 248 N 
Y.S. 98. 139 Misc. 625. 

Court must exereise its dlsoretlon 
in determining whether dissolution of 
corporation is for best interests of' 
stockholders.—In re American Tele¬ 
graph & Cable Co., supra. 

BvldMioa iasnfleleat to establish 
objection of minority stockholders.— 
In re Northrop-Bell Oil & Gas Co., 
171 P. 1116, 69 Okl. 232. 

32. Pa.—In re Marietta Bldg., etc.. 
Assoc.. 10 Lianc. Bar 87. 

33. Cal.—In re Balfour, 111 P. 616, 
14f Cal.App. 261. 

84 , N.Y.—In re Hassam Pav. Co., 
187 N.Y.S. 463. 162 App.Piy. 610. 
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The place of hearing an application for dissolu¬ 
tion of a corporation is determined by the terms of 
the statute.86 

§ 1690. Order or Decree 

A decrett may be rendered againet either the peti¬ 
tioner or the corporation. In ite final order for disso¬ 
lution the court may provide for the distribution of the 
corporate assets. The order or decree may be modified 
or resettled In a proper case, and formal defects may be 
corrected. 

While a proceeding for voluntary dissolution is, 
in its nature, in rem, the decree may be rendered 
against either the petitioner or the corporation.3* 
Under some circumstances an application by the 
directors of a corporation for voluntary dissolu¬ 
tion may be denied, with leave to renew in certain 

contingcncies.87 

The court may provide by its final order of dis¬ 
solution for the distribution of the assets among 
those entitled thereto,38 may order that certain 
stockholders be preferred to others in the distri¬ 
bution, if the equities in the case require it,33 and 
may direct the sale of the assets of the corporation 
which remain after the payment of the expenses of 
receivership or winding up.^® However, it cannot 
order a sale during the pendency of the proceed¬ 
ings, save under the most cogent circumstances, 
confining its consideration to the reasons given 
which would then justify the order, and not basing 
its decision upon a forecast of the outcome of the 


proceedings when completed.*^ 

Dissolution pending appeal by creditors. Credi¬ 
tors who appear and resist dissolution on petition 
therefor by unanimous vote of the stockholders 
may appeal from final adverse holdings on their 
objections, and pending such appeal the court has 
no jurisdiction to enter judgment dissolving the 

coi:pdration.^2 

Dismissal. A stockholder’s motion to dismiss his 
application for dissolution will be denied where the 
rights of other persons interested in the corpora¬ 
tion are involved.^* 

Modification, resettlement, or correction. The 
right to havjB the order or decree modified or re¬ 
settled depends on the statute and the circumstances 
of the particular case.^^ 

Formal defects in an order of dissolution may be 
corrected by the court which made it.^^ 

§ 1691. Costs 

The matter of coete ie generally determined by stat¬ 
ute. Where the coete of liquidation are made the sub¬ 
ject of an agreement between the stockholders personal¬ 
ly, ft becomes a personal liability through the enforce¬ 
ment of the agreement. 

The amount of costs to be allowed is fixed gener¬ 
ally by statute, and, if not by the statute providing 
for the dissolution proceedings, then generally by 
some other statute applicable thereto.*® While, in 


35. ConolUBlveaoMi of statement in 
oertlfloate 

Statement In corporation’s certifi¬ 
cate as to location of its principal 
office Is conclusive on question of 
place for dissolution proceedings,— 
In re Capitol Nat. Corporation, 232 
N.Y.S. 62, 226 App.Div. 773. 

In Penasylvanla a corporation 
seeking dissolution may elect to sue 
either in the county where it oper¬ 
ates or in the county of the principal 
office.—Commonwealth ex rel. Insur¬ 
ance Com'r V. Exchange Operators, 
11 Pa.Dist. & Co. 466. 

36. Ohio.—In re Columbus Bicycle 

Co., 1 Ohio N.P..N.S., 461. 

37. N.Y.—In re Quicksilver Mining 

Co., 174 N.Y.S. 338, 186 App.Div. 

347. 

When laava to ramaw grantad 

In a proceeding, under Gen.Corp.L. 
I 170, by directors of a corporation, 
for voluntary dissolution on ground 
that corporation was insolvent, where 
it appeared that insolvency was due 
to lease of mining properties under 
which lessee could retain as much of 
the proceeds of the mining operations 
as it desired for improvements and 
had reported no net proflta. and it 


was probable that a successful ac¬ 
tion might lie against the lessee to 
cancel the contract, which was In 
fact valuable, and against the direc¬ 
tors for neglect of duty, a motion for 
dissolution will be denied, with leave 
to renew after three months, unless 
in the meantime an action or pro¬ 
ceeding has been brought against the 
lessee or the directors.—In re Quick¬ 
silver Mining Co., supra. 

38. N.Y.—Matter of Seneca Oil Co., 
138 N.Y.S. 78, 153 App.Div. 594, af¬ 
firmed 101 N.B. 1121, 208 N.Y. 645. 

39. N.Y,—Matter of Seneca Oil Co., 
supra. 

40. N.Y.—In re Woven Tape Skirt 
Co., 8 Hun 608. 

41. N.Y.—Matter of Malcom Brew¬ 
ing Co., 78 N.Y.S. 1067, 78 App.Div. 
592. 

48. Mo.—Rhodes Produce Co. v. New 
First Nat. Bank, App., 9 S.W.2d 
1112—State ex rel. New First Nat. 
Bank v. White, 7 S.W.2d 474, 223 
Mo.App. 36. 

43. Ohio.—In re Columbus Bicycle 
Co.. 1 Ohio N.P.,N,S., 461. 

44. Xodiftoatloa 

Where stockholder petitioned for 
voluntary dissolution, and the referee 
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found for dissolution, and determined 
equities, and petitioner appealed, 
from the order confirming the ref¬ 
eree’s report, but failed to print his 
papers, and his appeal was dismiss¬ 
ed, the attorney general, on interven¬ 
ing, being interested only in the tax 
due and protecting creditors, could 
not have the order modified and the 
inquiry as to equities reopened.—In 
re Volk House Wrecking Co., 169 N. 
Y.S. 486, 182 App.I)iv. 249. 
&OBSttl«mSBt 

In proceedings for voluntary disso¬ 
lution of corporation, special term 
held without power to resettle final 
order by striking therefrom provision 
for dissolution and by permitting re¬ 
ceiver to continue corporation's busi¬ 
ness.—In re Metropolitan Broadcast¬ 
ing Corporation, 291 N.Y.S. 854, 249 
App.Div. 752. 

45. N Y.—Matter of Lenox Corp., 68 
N.Y.S. 103, 67 App.Div. 515, affirm¬ 
ed 60 N.E. 1115, mem. 167 N.Y. 623 
mem. 

4a N.Y.—In re French. 168 N.Y.S 
988. 181 App.Div. 719, affirmed 120 
N.E. 863. 224 N.Y. 555. 

Special proceeding 

Proceeding under Qen.Corp.L. S 178, 
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the absence of special statutory regulation, the ques¬ 
tion whether the costs shall be taxed upon the pe* 
titioners, or upon the objecting stockholders, ot 
against the assets of the corporation, is within the 
discretion of the court, the general practice is tc 
tax the costs against the assets of the corporation, 
notwithstanding one of the parties may have been 
responsible for the conditions necessitating the dis¬ 
solution, and may, to some extent, be guilty of con¬ 
duct obstructing and delaying the proceedings, es¬ 
pecially where his conduct may be excused in part 
by the nature of the charges against him, and no 
apportionment can be made between the justifiable 
and unjustifiable expenscs.^*^ Where a suit for dis¬ 
solution and an accounting, brought by a minority 
stockholder and vigorously opposed by the direc¬ 
tors in charge, resulted in the recovery of a sub¬ 
stantial sum for the benefit of the corporation, the 
stockholder ^vas entitled to reimbursement of at¬ 
torney's fees out of the fund under control of the 
court, and the allowance could be made either to the 
stockholder or to his attorney, without application 
by the stockholder but the attorney for jninorily 
stockholders objecting to a dissolution was not en¬ 
titled to an allowance of attorney's fees, where his 
activities and those of his clients resulted in no ben¬ 
efit to the corporation, no saving of waste, and no 
recovery of funds.^^ 

Stipulation, Where the costs of liquidation arc 
made the subject of an agreement between the 
stockholders personally, it becomes then a personal 
liability through the enforcement of the agree- 

mcnt.50 

§ 1692. Notice of Dissolution 

A statute requiring notice of dissolution to be filed 
with the secretary of state must be complied with to 
effect a formal dissolution. Failure to file the notice 
cannot be taken advantage of by a person who would 


be bound by a de-facto dissolution; but it may be taken 
advantage of by accepted creditor. Notice filed under 
the statute Is not conclusive proof of dissolution. 

A statutory requirement that notice of dissolu¬ 
tion should be filed with the secretary of state ren¬ 
ders it necessary for a formal dissolution that such 
notice should be filed but, although necessary for 
a formal dissolution, a failure to file the notice can¬ 
not be taken advantage of by a person who would 
be bound by a dissolution in fact.®2 It may be 
taken advantage of, however, by any creditor of the 
corporation.53 A notice filed in the office of the 
secretary of state under the statute is not conclu¬ 
sive proof of the dissolution; it may be shown not¬ 
withstanding the filing of the notice that no dissolu¬ 
tion proceedings were ever taken under the stat¬ 
ute, especially where the statute also provides that 
mere retirement from business without dissolution 
shall not exempt the corporation from making the 
required statutory reports.54 

§ 1693. Setting Aside Dissolution 

a. In general 

b. Defenses 

c. Procedure 

a. In General 

An order of dissolution may be set aside In a proper 
case on the application of a creditor or any person whose 
rights will be injuriously affected if the order stands. 
The order is not subject to collateral attack on grounds 
not affecting the court’s Jurisdiction. 

The court may, on a proper showing, set aside 
an order of dissolution.''*^'’ Grounds for setting 
aside the order of dissolution are fraud on the ])art 
of the petitioners for dissolution,f’® failure of the 
liquidator properly to discharge his duties,®’^ non- 
compliance with mandatory statutory require¬ 
ments,®® or the existence of circumstances showing 
that a setting aside of the order of dissolution 


voluntarily to dissolve oorporation, is 
.special proceeding, so that provisions 
of Code of Civil Procedure relating 
to amount of costs govern.—In re 
French, supra. 

47. N Y.—In re French, supra. 

48. Mich.—Sant v. Perronville Shin¬ 
gle Co, 146 N.W. 212, 173 Mich. 
42 

49. Mich.—In re Hutto Engineering 
Co., 246 N.W. 172, 261 Mich. 4.23. 

50. Cal.—Ilarri.son v. Woodward, 103 
P. 933, 11 Cal App. 15. 

51. Ky.—Husband v. Linehan. 181 
S.W. 1089, 168 Ky. 304, Ann.Cas. 
1917D 954. 

Filing affidavit or oertifleate of disso¬ 
lution see supra § 1684. 

58. Ky.—Husband v. Linehun, supra. 


53. Mich.—Simms v. Pialy Hard¬ 
ware & Supply Co., 153 N.W. 821, 
187 Mich. 375. 

64, Mo.—Barrett v. Stoddard County, 
App., 183 S.W. 644. 

55. Mi<‘h.—In re Newbrough, 236 N. 
W. 233, 236, 254 Mich. 170, citing 

Corpus Juris. 

Pa.— Zimmerman v. Puro Coal Co., 
133 A. 34, 286 Pa. 108. 

56. Me.—Elston v. Elston & Co., 159 
A. 731, 733, 131 Me. 149, citing Cor¬ 
pus Juris. 

Pa.—In re Ensign Oil Co.'s Dissolu¬ 
tion, 85 Pa.Super. 527. 

14a C.J. p 1133 note 54. 

Fraudulent representations 

Where corporation had been sued, 
Its presentment of bill for dissolu¬ 
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tion alleging it had no liabilities con¬ 
stituted fraud on (‘ouri —Eiston v. 
Eiston & Co.. 159 A. 731, 131 Me. 
149. 

57. La.—McCoy v. State Line Oil & 
Gas Co., 157 So. 116, 180 La. 579. 
Dissolution held Improper 

Where liquidator of corporation did 
not avail himself of aniiile tneuns to 
ascertain whether suits were pend¬ 
ing for or against corporation, and, 
although two suit.s were pending 
against corporation, issued certifi¬ 
cate of liquidation, cerLiflealo of dis¬ 
solution issued by secretary of stale 
in reliance on liquidator’s certilicale 
should be annulled.—McCoy v. State 
Line Oil & Gas Co., supra, 
sa N.Y.—In re Mart, 6 N.Y.S. 82, 22 
Abb.N.Cas. 227. 
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would be in the interest of substantial justice.®® 
A statement in a petition by a majority of directors 
for dissolution, which, although true, misled the 
court as to the attitude of a director who had not 
joined in the petition, is ground for vacating the or¬ 
der of dissolution at the instance of such director.®® 
The setting aside of a dissolution on the ground of 
existence of an outstanding claim is not an adjudi¬ 
cation upon the validity of the claim; but the re¬ 
ceiver or trustee is free to disallow the claim if, on 
investigation, he shall deem it unfounded.®^ 

Who may apply, A creditor, having an interest 
in the maintenance of the security for the payment 
of his debt, may apply to have an order for disso¬ 
lution of the corporation set aside ;®^ nor is it nec¬ 
essary that he should have been a party to the dis¬ 
solution proceedings.®® It has been held that not 
only a creditor, but anyone whose rights will be in¬ 
juriously affected if the order of dissolution is not 
set aside, may make an application for that pur¬ 
pose.®^ 

Collateral attack. The order cannot be attacked 
collaterally on grounds not affecting the court’s ju¬ 
risdiction to make the decree.®® 

b. Defenses 

It is a good defense to a motion to set aside an order 
of dissolution that the granting of the motion would not 
benefit the applicant, or that no useful purpose would be 
served by setting aside the order. Laches is also a good 
defense. A stockholder is not estopped from moving to 
vacate the order by failing to appear before a referee to 
contest the merits of the petition for dissolution. 

It is a good defense to a motion for setting aside 
an order of dissolution that the granting of the ap¬ 


plication would be of no benefit to the applicant,®® 
or that it does not appear that any useful purpose 
will be served by setting aside the order of disso¬ 
lution.®*^ Wlicre the contention that the granting 
of the application would be of no benefit to the ap¬ 
plicant,®® or that the reopening of the application 
for dissolution will serve no useful purpose®® is 
not supported by the facts in the case, the conten¬ 
tion is of no avail. In an action to set aside a de¬ 
cree of dissolution for false representations that 
the corporation had no liabilities, it is no defense 
that the stockholders could dissolve the corporation 
regardless of existing liabilities.*^® 

Laches on the part of the applicant may be a de¬ 
fense to the motion to set aside an order of disso¬ 
lution; but where the delay is accounted for on 
other grounds than the applicant’s laches it is not a 
bar to the granting of his motion.*^! Delay in 
bringing proceedings to set aside a dissolution is 
not laches, where the delay is reasonable and no 
prejudice results therefrom.'^^ 

Estoppel. A stockholder, by failing to appear be¬ 
fore a referee to contest the merits of a petition for 
voluntary dissolution, is not thereby estopped from 
moving to vacate the order of dissolution on the 
ground that the petition in which he had not joined 
misrepresented his attitude as to dissolution.*^® 

c. Procedure 

The proper procedure to set aside a dissolution Is by 
motion to vacate the order dissolving the corporation. 
Notice of the motion need not be served on a stockholder 
or creditor who is present when the motion is made, 
and stockholders who did not appear in the dissolution 
proceedings are not entitled to notice, nor are officers 


59. Me.—ElHton v Elston & ("o , 150 
A 7:U. 733, 131 Me. 149, citini; Cor- 
pne Jurie. 

N Y - -Matter of Aiitomiitie (^h.ain r’o . 

N Y S 543. f.1 Mi.se 2S0. allirm- 
ed 119 N.Y.S. 379. 134 App.Oiv 8G3, 
affirmed 93 N.E 1078, lOS NY 618 

60. N.Y—In re C'owles Itealty C’o, 
181 N.YS. 778, 193 App.iMv. 874. 

Nature of misleading statement 
Where petition of majority of di- 
reetora for voluntary di.SHoliilion 
Htated that diroelor who had not join¬ 
ed the petition, hut who owned one 
third of the stock, had slated that 
she wa.s in favor of dissolution, or¬ 
der of dissolution will he vacated, 
although su»‘h director had urged dis¬ 
solution SIX months prior to petition, 
where sh<* was opposed thi^reto at 
time of petition; petition having led 
court to think that such dire<*tor was 
desirous of dissolution at time of pe- 
t4tion.—In re Cowles Realty Co., su¬ 
pra. 

«L Conn.—Sullivan County R. Co. v. 


Connecticut River Lumber Co, 57 
A. 387, 76 Conn 464 

62. Conn.—Sullivan County R Ct>. v. 
Connecticut Rivtr Tminher Co, su¬ 
pra. 

Me—Elston v Elston & Co, 159 A. 
731, 733, 131 Me. 119, citing Corpus 
Juris. 

63. Me—Elston v Elston & Co., su¬ 
pra. citing Corpus Juris. 

N.Y —Matter of Automalie Chain Co., 
118 N.Y S 513, 61 Misc 28i>, affirm¬ 
ed 119 N.Y.S 379, 134 App I>iv 863 

64. Me —Elston v, Elston & Co.. 159 
A. 731, 733, 131 Me. 149. citing Cor¬ 
pus Juris. 

N.Y —Matter of Automatic Cham 
Co.. 118 N.Y.S. 542, 64 Misc 280. 
affiirned 119 N.Y.S 379, 131 App 
Div. 863. 

65. Cal.—Crossman v. Vivienda Wa¬ 
ter Co. 89 V. 335, 150 C'al. 575 

66. Conn.—Sullivan County R. Co. v. 
Connecticut River Lumber Co., 67 
A. 287, 76 Conn. 464. 
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ffr, N.Y—In re Soules Hospital, 137 
N.YS. 504. 

68. <^onn.—Sullivan County R. Co. v. 
C(»rineeticut River Lumber Co. 67 
A. 287, 76 Conn. 464. 

69. N.Y.—In re Soules Hospital, 13i 
N Y S. 504 

70. Me—Elston v. Elston & Co., 159 
A. 731, 131 Me 149. 

71. t'onn.—Sullivan County R. Co. v. 
Connecticut River Lumber Co., 67 
A. 287, 76 Conn. 464. 

Ignorance of rights 

Intervener seeking to vacate disso¬ 
lution was not guilty of laches, 
w’here, by defending action, corpo¬ 
ration had induced lielief in its 
existence, and intervener a<*ted 
promptly on discovering dissolution. 
—Elston V. Elston & Co., 159 A. 731. 
131 Me. 149. 

72. l‘n - -In ro Ensign Oil Co.'s Dis¬ 
solution. 85 l»a.Super 537 

73. N.Y.—In re Cowles Realty Co., 
184 N.Y.S. 778. 193 App.Div. 874, 
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who havo no Intoreot In tho corporation aa atoekholdara 
entitled to notice. 

The proper procedure for setting^ aside a dissolu¬ 
tion is a motion to vacate the order dissolving the 
corporation.74 It is not necessary that a notice of 
the motion should be served on each stockholder 
and creditor simply because he is a stockholder or 
creditor.75 If a stockholder or creditor is present 
at the time the motion is made, there is no necessity 
of serving a notice on him.76 Stockholders who did 


not appear in the dissolution proceedings, not being 
necessary parties to the application to set aside the 
order of dissolution, are not entitled to notice.77 
If creditors arc protected by a bond required as a 
condition of setting aside the judgment, there is no 
reason for denying the application on the ground 
that notice of it was not served on them.78 Offi¬ 
cers who have no interest in the corporation as 
stockholders are not entitled to notice.7* 


3. Adversary or Enforobd Dissolution or Forfeiture 


§ 1694. In General 

Under the rule stated infra §§ 1695, 1696, 1698 a, 
actions to enforce dissolution must be brought by 
the state or in its name, except where the statutes 
authorize it to be brought by individuals interested, 
as discussed infra § 1698 a (3). In some cases the 
statutes permit the action to be brought by members 
of the corporation, see infra §§ 1707-1719, and in 
others by corporate creditors, see infra §§ 1720- 
1726. 

§ 1695. By State , 

An enforced dieeolutlon, In eo far ae It Involvea an 
exerclee of the Judicial functions of government, cannot 
be accomplished by a decree of the administrative of- 
fleers who are a part of the executive department of 
the state, and a statute so providing is unconstitutional. 
Statutory requirements for proceedings in the name of 
the state must be strictly complied with. The filing of 
cl dissolution proceeding by the state does not ipso facto 
dissolve the corporation or completely restrict corporate 
functions. 

An enforced dissolution, in so far as it involves 
an exercise of the judicial functions of government 
cannot be accomplished by decree of the adminis¬ 
trative officers who are a part of the executive de¬ 
partment of the state, and a statute so providing is 
unconstitutional;^^ but the statutes in some juris¬ 


dictions, as stated supra § 1650, authorize the secre¬ 
tary of state to strike the name of a corporation 
from the files, or cancel a corporate charter, for 
violation of particular statutory requirements, while 
other statutes provide for forfeiture of the charter 
of a delinquent corporation by proclamation of the 
governor. The statutes generally provide for the 
dissolution by the court in a suit brought by the 
state or in its name, instituted by the proper admin¬ 
istrative officer of the state, or on the information 
of individuals interested, see infra § 1698, and the 
requirements of the statute must be strictly com¬ 
plied with.®^ Some statutes authorize the dissolu¬ 
tion of a corporation by a court of equity on infor¬ 
mation filed by the attorney general, for a continued 
violation of law after a written notice from the sec¬ 
retary of state to discontinue such violation, and 
provide that the secretary of state shall certify to 
the attorney general the names of corporations 
which have given cause for dissolution.**^ Dcla> 
by the state to bring an action immediately after a 
corporation was dissolved by action of state author¬ 
ities, and until after the corporate property had 
passed into the hands of the corporate directors, as 
trustees, did not preclude a suit by the state for a 
formal dissolution of the corporation.^^ 


74i. S.D.—In re Packer City Tire & 
Rubber Co., 162 N.W. 897, 39 S.D. 
48. 

ZatarvMitlon to vaoato dooroo dis¬ 
solving: corporation was only remedy 
available, time for review having 
elapsed, and no Jurisdiction existing 
over new bill.—Elston v. Elston & 
Co., 159 A. 731, 131 Me. 149. 

75. N.Y.—Matter of Automatic 

Chain Co., 119 N.Y.S. 379, 134 App. 
Div. 863, affirmed 92 N.E. 1078, 198 
N.Y. 618. 


7a N.T.—Matter 
Chain Co., supra. 

of 

Automatic 

77. N.Y.—Matter 
Chain Co., supra. 

of 

Automatic 

7a N.Y.—Matter 

of 

Automatic 


Chain Co., supra. 


79. N.Y.—Matter of Automatic 

Chain Co., supra. 

aa N.D.—State v. Blaisdell, 132 N. 
W. 769, 22 N.D. 86, Ann.Cas.lOlSE 
1089. 

81. Mo.—^Woodward Hardware Co. v. 

Fisher, 190 S.W. 676, 269 Mo. 271. 
14a C.J. p 1134 note 83. 
aa. Buttoisaoy of aotloo 

Warning: notice sent by secretary 
of state to corporation stating: that 
any continuance of violation of motor 
fuel tax act after receipt of notice 
would subject corporation to full pen¬ 
alty of law providing for dissolution 
was sufficient, notwithstanding ear¬ 
lier part of notice erroneously refer¬ 
red to act being violated as the mo¬ 
tor vehicle tax act.—^People ex rel. 
Kerner v. Blue Rose Oil Co., 196 N.E. 
456, 360 111. 397, certiorari denied 
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Blue Rose Oil Co. v. People of Stall* 
of Illinois ex rel. Kerner, 56 S.Ct 
121, 296 U.S. 605, 80 L.Ed. 429. 
ZasnAolenoF of oertlfloate 

Corporation could not take advan¬ 
tage of alleged insufficiency in certifi¬ 
cate of secretary of state to attorney 
general naming corporation which 
had given cause for dissolution, since 
the action of attorney general in in¬ 
stituting proceeding does not depend 
alone on certificate from secretary of 
state naming corporation which had 
given cause for dissolution and cor¬ 
poration may be dissolved on infor¬ 
mation filed by Attorney-General, 
when grounds therefor are made to 
appear to court.—People ex rel. Ker¬ 
ner v. Blue Rose Oil Co., supra. 

83. Kan.—State v. Peabody Petrole¬ 
um Co.. 262 P. 1027, 124 Kan. 785. 
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Conditions precedent, A court cannot, in a suit 
by the state, forfeit the character of a county hu¬ 
mane society, a nonprofit public corporation, until 
the state humane bureau, which has supervision of 
such corporations, has been appealed to, without ef¬ 
fect, in an attempt to compel the corporation to 
perform its proper corporate functions.*^ 

Effect of filing suit. The mere filing by the state 
of a proceeding for dissolution does not ipso facto 
dissolve the corporation or completely restrict its 
corporate functions.*^ 

§ 1696. - Nature and Form of Remedy 

At common law and under some statutes dissolution 
proceedings by the state may be by scire facias or by 
an information In the nature of quo warranto. The stat¬ 
utes in some Jurisdictions provide for dissolution by civil 
action brought by the attorney general. The right to 
proceed civilly exists Independently of criminal proceed¬ 
ings. 

At common law and under statutes declaratory 
thereof, there are two modes of proceeding judi¬ 
cially, at the instance and on behalf of the state, to 
ascertain and enforce the forfeiture of a corporate 
charter, one by scire facias,^® the other by infor¬ 
mation in the nature of quo warranto, as discussed 
in the C.J.S. title Quo Warranto § 14, also 51 C.J. 
p 321 note 93-p 323 note 16. As hereinbefore stat¬ 
ed, supra § 1647, there is no relief in equity, inde¬ 
pendently of statute, except on equitable grounds, 
equally applicable to corporations and individuals, 
as, for example, the prevention of irreparable in¬ 
jury or the avoidance of a multiplicity of suits. 
Statutes in some states authorize actions by the at¬ 
torney general in the name of the state,enlarg¬ 
ing the powers of the attorney general and the ju¬ 
risdiction of the court in such instances, beyond 


what they would be in quo warranto at common law 
or under the statute.®® In some jurisdictions writs 
of scire facias and of quo warranto and proceed¬ 
ings in the nature of quo warranto arc abolished, 
and provisions are made for dissolution by civil ac¬ 
tion brought by the attorney general.®® The reme¬ 
dy of the state, however denominated, is now rec¬ 
ognized as being civil rather than criminal in its 
nature, and the right to proceed civilly exists inde¬ 
pendently of criminal proceedings.®® A court will 
not declare the forfeiture of a charter merely on a 
motion, made in an action brought against it for 
that purpose.®! A bill by the state for forfeiture is 
a proceeding hi equity, and a forfeiture cannot be 
decreed otherwise than in accordance with equita¬ 
ble principles.®^ 

§ 1697. -Jurisdiction and Venue 

The venue of proceedings brought by the state for 
dissolution of a corporation is regulated by statute. 

As already noted, supra § 1647, a court of equity 
has no jurisdiction of proceedings either by the 
state or an individual, to dissolve a corporation un¬ 
less jurisdiction is conferred by statute, or justi¬ 
fied on independent equitable grounds. Statutory 
provisions relating to venue of proceedings by the 
state to dissolve vary somewhat in the different 
states. Under these statutes, it has been held that 
the proceedings must be brought in the county 
where the corporation had its origin, or has its 
principal office;®® in the county where the corpora¬ 
tion has its principal office, or, if it has no principal 
office, in any county in which it does business ;®4 
in the county where the corporation has its princi¬ 
pal office or place of business, or where it may 
transact business and has an agent;®® in the coun- 


84. WaHh.—state v. Hovey, 294 P. 
258. 159 Wash. 584. 

85. III.—People ex rel. Barrett v. 
Halsted Street State Bank, 14 N. 
R2d 872, 295 Ill.App. 193. 

88. Ala.—State v. Moore, 19 Ala. 
614. 

Ill.—People ex rel. Barrett v. Shurt- 
leff, 187 N.E. 271, 36.-1 Ill. 248. 

Md.—Washinffton & B. Turnpike 
Hoad V. State, 19 Md. 239, affirmed 
U.S., 3 Wall. 210, 18 L.Ed. 180. 
N.J.—^Winsor v. Brown, 31 N.J.Law 
355. 

Tenn.—Stale v. Columbia & H. Turn¬ 
pike Co.. 2 Sneed 254—State v. 
Scott, 2 Swan 332. 

14a C.J. p 1134 note 85. 

Xiefflelatlva saaotloa neoeMasy 

While proceedings by scire facias 
against a corporation for the forfei¬ 
ture of its charter cannot be main¬ 
tained except by the sanction of the 


legislature, a special act is not re¬ 
quired, but a general law authorising 
suits for this purpose may be pass¬ 
ed.—State V. Consolidation Coal Co., 
46 Md. 1. 

87. Cal.—People v. Sutter St. R. Co., 
49 P, 736, 117 Cal. 604. 

N.Y.—Thomas v. Musical Mut. Pro¬ 
tective Union, 24 N.E. 24, 121 N.Y. 
45, 8 L..R.A. 175, reversing 8 N.Y. 
S. 195. 49 Hun 171. 

88. Iowa.—^Plainer v. Kirby, 115 N. 
W. 1032, 138 Iowa 259. 

89. N.C.—Atty.-Oen. v. Holly Shelter 
R. Co., 46 S.E. 959, 134 N.C. 481. 

98. N.D.—State v. Gamble-Robinson 
Fruit Co.. 176 N.W. 103, 44 N.D. 
376. 9 A.1 j.R. 98. 

Gximlnal remedy uot exoluelve 

N.D.—State v. Gamble-Robinson 

Fruit Co., supra. 
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91. S.C.—State v. Spartanburg, etc., 
R. Co.. 28 S.E. 145, 51 S.C. 129. 

98. Pa.—Commonwealth ex rel. Mar- 
giotti V. Delaware Division Canal 
Co., 45 Dauph.Co. 234. 

93. Md.—Bel Air Social Literary, 
Musical & Dramatic Club v. State, 
22 A. 68, 74 Md. 297. 

94. Ala.—State v. Mobile & G. R. 
Co., 18 So. 801, 108 Ala. 29. 

95. Miss.—Most Worshipful Cuney 
Grand Lodge (Colored) A. F. & A. 
M. V. Knox, 109 So 866, 144 Miss. 
628. 

Statute ooutemplates a fixed plaea. 

having more or less permanence, and 
does not authorize forfeiture proceed¬ 
ings against a Masonic lodge to be 
brought in a county in which it is 
merely holding a lodge meeting.— 
Most Worshipful Cuney Grand Lodge 
(Colored) A. F. & A. M. v. Knox, su¬ 
pra. 
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ty where the property of the corporation is locat¬ 
ed;®® in the county in which the president and 
directors reside.®'^ A constitutional provision for 
change of venue in all suits or actions at law, it is 
held, has no application to proceedings brought for 
the dissolution of a corporation.®® 

§ 1698. —— Parties and Persons Entitled to 
Sue 

a. Petitioners 

b. Respondents 

c. Bringing in parties 

a. Petitioners 

(1) In general 

(2) Attorney general or other officer 

(3) Private persons 

(1) In General 

Diifolution proceedingt ordinarily muat bo Inatituted 
by the atate or aome public officer, although under tome 
•tatutea a municipality may bring the proceedinga. 

At common law, and generally under the usual 
statutory provisions, only the stale or the proper 
public authorities can institute proceedings to dis¬ 
solve a corporation,®® and the state is a necessary 
jiarty to an action brought for such purposes,^ even 
though it is a holder of stock in the corporation 
which it seeks to dissolve.® 

Some statutes authorize a suit for the purpose by 


a municipality under certain contingencies, but such 
statutes have no application except in the event 
of the contingencies named; and even where a cor¬ 
poration is organized under a charter granted by a 
municipality under legislative authority, its disso¬ 
lution can be decreed only by the state where the 
contingencies named in the statute have not happen¬ 
ed.® In some jurisdictions the authority given by 
statute to a city solicitor to restrain the abuse of 
corporate powers has been held sufficient to enable 
him to maintain proceedings to forfeit the fran¬ 
chise of a public service corporation.* 

(2) Attorney General or Other Officer 

Tha attorney general, or aome other officer expreaaly 
authorized by statute, is usually the proper party to 
bring dissolution proceedings In behalf of the state. 
Without such authority the proceedings cannot be 
brought by a county attorney or by a solicitor of a 
Judicial district, nor are such officials proper parties. 
The right to question the authority of the attorney gen¬ 
eral may be waived. 

The attorney general,® or some other public of¬ 
ficial expressly authorized by statute,® is a proper 
party plaintiff to the proceeding. Without such 
statutory authority, ho\fever, it has been held that 
the proceeding cannot be instituted by a county at¬ 
torney or prosecutor,*^ or by a solicitor of a judi¬ 
cial circuit,® and that such official is not a proper 
party to the proceedings.® Statutes which authorize 
a public official other than the attorney general to 
institute the proceeding sometimes restrict the offi- 


96l Ill.—Welgley v. People, 61 Ill. 
App. 51, affirmed 40 N.E. 300, 156 
111. 491. 

97. Va.—Commonwealth v. James 
River Co., 2 Va.Ca8. 190, 4 Va. 190. 

96. Md.—Bel Air Social Literary, 
Musical & Dramatic Club v. Slate, 
22 A. 68, 74 Md. 297. 

99. U.S.—Lillard v. Lonergan, C.C.A. 
Kan., 72 F.2d 865, certiorari denied 
Lonergan v. Lillard, 65 S.Ct. 147, 
293 U.S. 615, 79 L Ed. 704. 

Cal —Lyon v. Carpenters’ Hall Ass’n 
of San Francisco, 226 P. 942, 66 
Cal.App 650. 

Ill —People ex rel. Barrett v. Shurt- 
leir, 187 N.E. 271, 353 111. 248. 

Ind.—Knotts v. Clark Const. Co., 131 
N.E. 921, rehearing denied 132 N.E. 
678, 191 Ind. 354. 

Ky.—Reichert v. Ellis Ferry Co., 211 

S.W. 403, 184 Ky. 160. 

Pa.—Petition of Bangor Electric Co., 
146 A. 128, 296 Pa. 228. 

R. I.—Richards v. Cavalry Club of 
Rhode Island, 101 A. 222. 

S. D.-—In re Mee, 189 N.W. 675, 45 S. 
D. 682. 

Tex.—Federal Crude Oil Co. v. Yount- 
Lee Oil Co.. Com.App., 36 S.W.2d 
111. Superseded 62 S.W.2d 6G, 122 
Tex. 21, answers conformed to, Civ. 


App.. 63 S.W.2d 1119—Farmers’ 
Gin Co. V. Arm.strong, Civ.App., 80 
S.W.2d 448—State v. Robinson. Civ. 
App., 42 S.W.2d 457. error refused. 
14a C.J. p 1135 note 3. 

1. III.—People ex rel. Barrett v. 
Shurllefr, 187 NE. 271, 353 Ill. 248. 

14a C.J. p 1135 note 4. 

2. Va.—Commonwealth v. James 
River R. Co., 2 Va.Cas. 190, 4 Va. 
190. 

3. Ala.—State v. Birmingham Wa¬ 
terworks Co., 64 So. 23, 18,5 Ala. 
388, Ann.Cas.l916B 166. 

4 . Ohio.—Columbus v. Federal Gas 
& Fuel Co., 2 Ohio N.P.,N.S., 277. 

5. Ky.—Reichert v. Ellis Ferry Co.. 
211 S.W. 403, 184 Ky. 150. 

SC—Daniel v. Conestee Mills, 191 
S.E. 76, 183 S,C. 337. 

Tex.—F'annin-Lamar-Delta Improve¬ 
ment Dist. No. 3 V. State, Civ.App., 
73 S.W.2d 1101, error dismissed. 

14a C.J. p 1136 note 6. 

“Where the public is concerned 
. . . a proceeding to dissolve must 

be instituted by the Attorney-General 
on behalf of the state . . . 

though, if the grounds on which the 
prayer is based deal merely with the 
administration of corporate func- 
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lions, the use of his name by an in¬ 
dividual aggrieved may be permit¬ 
ted.”—Hlawatl v. Maedcr-lllawatl 
Co., 137 A. 235, 237, 289 Pa. 233. 

6 . La.—State v. American Sugar Re¬ 
fining Co., 71 So. 137, 138 La. 1005. 

Or.—Stale v. Lord, 43 P. 471, 28 Or. 

498, 31 LUA. 473. 

14a C.J. p 1136 note 7—31 C.J. p 1190 
notes 46, 47. 

State oomxniBsloner of finance 

Corporation issuing arbitrarily ma¬ 
turing certificates for suils of clothes 
was "co-operative company,” subjeet 
to suit by commissioner of finance 
for injunction restraining corporation 
from further prosecution of bu.Miness, 
and appointment of receiver, etc.— 
Slate ex rel. Cantley v. Meyer Tailor¬ 
ing Co., 25 S.W.2d 98, 324 Mo. 795, 
followed in State ex rel. Cantley v. 
Warner, 25 S.W.2d 161. 

7. Tex.—State v. Waller, Civ.App., 
211 S.W. 322, dismissed for want of 
Jurisdiction. 

14a C.J. p 1136 note 8. 

8. N.C.—Houston v. Neuse River 
Nav. Go., 63 N.C. 476. 

9. Tex.—^Union Men’s Fraternal, cte.. 
Assoc. V. State, Civ.App., 190 S.W. 
242—Oriental Oil Co. v. Slate, Civ. 
App., 136 S.W. 732. 
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cial's power by prescribing that he shall institute 
such proceeding only at the instance of the state 
and in its behalf; and under such statutes if the of¬ 
ficial brings his action without first being directed 
to do so by the attorney general or by the legisla¬ 
ture he cannot maintain the action.io Where a 
statute authorizes a bill in equity to dissolve a cor¬ 
poration for insolvency but makes no provision as 
to the proper party to bring the bill, the statute does 
not abrogate the common-law rule that the state 
must institute the proceedings through its attorney 
general but it has been held that, under a stat¬ 
ute authorizing an equitable action in the nature of 
a creditors* bill to be brought against the stock¬ 
holders by the parlies interested and providing for 
a forfeiture of the charter therein, the attorney 
general is not a necessary or pro])er party to the 
proceeding.^2 Under a statute authorizing any in¬ 
formation to be brought by a private person, wher¬ 
ever his private rights or interests have been in¬ 
jured or put in hazard by the exercise of a fran¬ 
chise not conferred by law, but further providing 
that no judgment of forfeiture shaH be entered 
where the attorney general has not been made a 
party, the attorney general is always a necessary 
party where dissolution is sought, and this require¬ 
ment cannot be dispensed with, even in cases where 
the injury to plaintiff’s private interests is due to 
fraud on the part of the incorporators in securing 

their franchisc.13 

Waiver of objections. After final decree for dis¬ 
solution, a judgment creditor who filed a petition 
setting up his judgment and sought payment, but 
for some time after his intervention raised no ques¬ 
tion as to the authority of the attorney general to 
bring the suit, was precluded from questioning such 
authority. 

(3) Private Persons 

A private person may bring suit to dissolve corpora¬ 
tion when, and only when, the statute so provides. 


In the absence of statutory authorization private 
persons, whether strangers or persons interested, 
cannot institute proceedings for dissolution or for¬ 
feiture of charter and the rule that a forfeiture 
of a franchise for the abuse of powers cannot be 
taken advantage of by an individual, applies as well 
to the forfeiture of particular rights as to its entire 
charter.!® However, notwithstanding the general 
rule that a court will not entertain a bill by a pri¬ 
vate person to enforce the forfeiture of a corporate 
franchise, yet if such a bill prays also for a receiver 
and for general relief, it may be retained for the 
purpose of granting a receivership for the admin¬ 
istration of the corporate affairs.!*^ 

Statutory authorisation. Under some statutes 
any person may institute dissolution proceedings in 
the name of the state, or even in his own name,!® 
as where corporate officers or stockholders, see in¬ 
fra §§ 1707--1719, or creditors, see infra §§ 1720- 
1726, are permitted to maintain the proceedings, 
but only on the conditions named in the statute, 
which may qualify or restrict the individual’s 
right.!® A statute giving an individual a right to 
compel a coriioration to disclose its authority for 
doing a particular act does not also give him the 
right to sue for its dissolution.^® 

b. Eespondents 

The stockholders, and under some circumstances, the 
corporation itself, may be made defendants. Unknown 
and nonresident stockholders need not be made parties 
defendant where their interests are fairly represented 
by the directors who are made defendants. Failure to 
make stockholders parties may be waived by them. 

In proceedings by ihe state to dissolve a corpora¬ 
tion, it has been held that all of the stockholders 
are proper parties.^! The question whether the 
proceedings should be brought against the corpora¬ 
tion Itself or against the stockholders depends upon 
the nature of the grounds upon which the dissolu¬ 
tion IS sought. If the proceeding is brought on the 
ground that the incorporators failed to perfect a le- 


10. Ala.—Tuscaloosa Scientific, etc, 
Assoc. V. State. 68 Ala. 64—State 
V. Moore, 19 Ala. 614. 

11 . Mich.—Heap v. Heap Mfgr. Co., 
56 N.W. 349, 97 Mich. 147. 

12. Ill.—Hunt V. L»e CSrand Roller 
Skating Rink Co.. 32 N.E. 525, 143 
111. 118. 

13. Mass.—Rice v. Commonwealth 
Nat. Bank, 126 Mass. 300. 

14. Tenn.—State v. Colored Tenne,s- 
see Industrial School, 231 S.W 644, 
144 Tenn. 182. 

15. Cal.—Ijyon v. Carpenters’ Hall 
Assn, of San Francisco, 226 P. 942, 
66 Cal.App. 660. 


Ill.—People ex rel. Barrett v. Shurt- 
IcfT, 187 NE 271, 3.63 Ill 248—Peo¬ 
ple V. Greer College, 135 N.E. 80, 
302 Ill. 538. 

R T.—Richards v. Cavalry Club of 
Rhode Island, 101 A. 222. 

SD—In ro Mee, 189 N.W 675, 45 S. 
D. 682. 

Tex —Farmers* Gin Co. v. Arm¬ 
strong, Civ.App., 80 S.W.2d 448. 

14a C.J. p 1137 note 21. 

10W Md.—Chesapeake, etc.. Canal Co. 
V. Baltimore, etc., R. Co., 4 Gill & 
J. 1. 

17. U.S.—Galyord v. Ft. Wayne, M. 
& C. K. Co., C.C.lnd.. 10 P.Cas.No. 
5,284, 6 Biss. 286. 
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Receivership after dissolution see in¬ 
fra §§ 1748-1758 

18. Ill —People ex rel. Barrett v. 
Shurtleff, 187 N.E 271, 353 Ill. 248. 

19. Kan.—Miller v. Palermo, 12 Kan. 
14 

14a C.J. p 1137 note 28. 

Payment or security for costs 
Ala.—State v. Webb, 12 So. 377, 97 
Ala. Ill, 38 Am.S.R. 151. 

20. Pa.—^Western Pennsylvania R. 
Co.’s App.. 104 Pa 399. 

21. Iowa.—Lex v Selway Steel Cor¬ 
poration, 206 N.W. 586, 203 Iowa 
792. 
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ty where the property of the corporation is locat¬ 
ed;*® in the county in which the president and 
directors reside.*^ A constitutional provision for 
change of venue in all suits or actions at law, it is 
held, has no application to proceedings brought for 
the dissolution of a corporation.** 

§ 1698. —— Parties and Persons Entitled to 
Sue 

a. Petitioners 

b. Respondents 

c. Bringing in parties 

a. Petitioners 

(1) In general 

(2) Attorney general or other officer 

(3) Private persons 

(1) In General 

Dittolution proceedings ordinarily must be Instituted 
by the state or some public officer, although under some 
statutes a municipality may bring the proceedings. 

At common law, and generally under the usual 
statutory provisions, only the state or the proper 
public authorities can institute proceedings to dis¬ 
solve a corporation,** and the state is a necessary 
party to an action brought for such purposes,^ even 
though it is a holder of stock in the corporation 
which it seeks to dissolve.* 

Some statutes authorize a suit for the purpose by 


a municipality under certain contingencies, but such 
statutes have no application except in the event 
of the contingencies named; and even where a cor¬ 
poration is organized under a charter granted by a 
municipality under legislative authority, its disso¬ 
lution can be decreed only by the state where the 
contingencies named in the statute have not happen¬ 
ed.* In some jurisdictions the authority given by 
statute to a city solicitor to restrain the abuse of 
corporate powers has been held sufficient to enable 
him to maintain proceedings to forfeit the fran¬ 
chise of a public service corporation.* 

(2) Attorney General or Other Officer 

The attorney general, or some other officer expressly 
authorized by statute, Is usually the proper party to 
bring dissolution proceedings In behalf of the state. 
Without such authority the proceedings cannot be 
brought by a county attorney or by a solicitor of a 
Judicial district, nor are such officials proper parties. 
The right to question the authority of the attorney gen¬ 
eral may be waived. 

The attorney general,® or some other public of¬ 
ficial expressly authorized by statute,® is a proper 
party plaintiff to the proceeding. Without such 
statutory authority, however, it has been held that 
the proceeding cannot be instituted by a county at¬ 
torney or prosecutor,*^ or by a solicitor of a judi¬ 
cial circuit,* and that such official is not a proper 
party to the proceedings.* Statutes which authorize 
a public official other than the attorney general to 
institute the proceeding sometimes restrict the offi- 


90. Ill.—^Weigley v. People, 51 Ill. 
App. 51, affirmed 40 N.E. 300, 155 
Ill. 491. 

97. Va.—Commonwealth v. James 
River Co.. 2 Va.Cas. 190, 4 Va, 190. 

98. Md.—Bel Air Social Literary. 
Musical & Dramatic Club v. State. 
22 A. 68, 74 Md. 297. 

99. U.S.—Lillard v. Lonergran, C.C.A. 
Kan., 72 F.2d 865, certiorari denied 
Lonerfi^an v. Lillard, 55 S.Ct. 147, 
293 U.S. 616, 79 L.Ed. 704. 

Cal.—Lyon v. Carpenters’ Hall Ass'n 
of San Pranol.sco, 226 P. 942, 66 
Cal.App. 550. 

Ill.—People ex rel. Barrett v. Shurt- 
leff, 187 N.E. 271, 353 Ill. 248. 

Ind.—Knotts v. Clark Const. Co., 131 
N.E. 921, rehearing denied 132 N.E. 
678. 191 Ind. 354. 

Ky.— llc'K'hert v. Ellis Ferry Co., 211 
S.W. 403, 184 Ky. 150. 

Pa.—Petition of Bangor Electric Co., 
146 A. 128, 295 Pa. 228. 

R. I.—Richards v Cavalry Club of 
Rhode Island, 10] A. 222. 

S. D.—In re Mce, 189 N.W. 675, 45 S. 
D. 582. 

Tex.—Federal Crude Oil Co. v. Yount- 
Lee Oil Co., Com.App., 36 S.W.2d 
111. Superseded 62 S.W.2d 56, 122 
Tex. 21, answers conformed to, Civ. 


App., 53 S.W.2d 1119—Farmers’ 
Gin Co. V. Armstrong, Clv.App., 80 
S.W.2d 448—State v. Robinson, Civ. 
App., 42 S.W.2d 457, error refused. 
14a C.J. p 1135 note 3. 

1. Ill.—People ex rel. Barrett v. 
Shurtleff, 187 N.E. 271, 363 111. 248. 

14a C.J. p 1135 note 4. 

2. Va.—Commonwealth v. James 
River R. Co., 2 VaCas. 190, 4 Va. 
190. 

3. Ala.—Slate v. Birmingham Wa¬ 
terworks Co., 64 So. 23, 185 Ala. 
388, Ann.Cas.l9l6B 166. 

4 . Ohio.—Columbus v. Federal Gas 
& Fuel Co., 2 Ohio N.P.,N.S., 277. 

5. Ky.—Reichert v. Ellis Ferry Co., 
211 S.W. 403, 184 Ky. 150. 

S C.—Daniel v. Conestee Mills, 191 
S.E. 76, 183 S.C. 337. 

Tex.—Fannin-Lamar-Delta Improve¬ 
ment Dist. No. 3 V. State, Civ.App.. 
73 S.W.2d 1101, error dismissed. 

14a C.J. p 1136 note 6. 

“Where the public is concerned 
. . . a proceeding to dissolve must 

be instituted by the Attorney-General 
on behalf of the state . . . 

though, if the grounds on which the 
prayer is based deal merely with the 
administration of corporate func- 
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lions, the use of his name by an in¬ 
dividual aggrieved may be permit¬ 
ted."—^Hlawati V. Maeder-Hlawat 1 
Co., 137 A. 235, 237, 289 Pa. 233. 

8. La.—State v. American Sugar Re¬ 
fining Co.. 71 So. 137, 13S La. 1006. 

Or.—Stale V. Lord, 43 P. 471, 28 Or. 

498, 31 L.UA. 473. 

14a C.J. p 1136 note 7—31 C.J. p 1190 
notes 46, 47. 

State oonunissioner of finance 

Corporation issuing arbitrarily ma¬ 
turing certificates for suits of clothes 
was “co-operative company,” subject 
to suit by commissioner of finance 
for injunction restraining corporation 
from further prosecution of business, 
and appointment of receiver, etc.— 
State ex rel. Cantley v, Meyer Tailor¬ 
ing Co., 26 S.W.2d 98, 324 Mo. 796. 
followed in Stale ex rel. Cantley v. 
W’^arner, 25 S.W.2d 161. 

7. Tex.—Slate v. Waller, Civ.App, 
211 S.W. 322, dismissed for want of 
Jurisdiction. 

14a C.J. p 1136 note 8. 

& N.C.—Houston v. Ncuse River 
Nav. Co., 63 N.C. 476. 

9. Tex.—^Union Men’s Fraternal, etc.. 
Assoc. V. State, Civ.App., 190 S.W. 
242—Oriental Oil Co. v. Stale, Civ. 
App.. 135 S.W. 732. 
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cial's power by prescribing that he shall institute 
such proceeding only at the instance of the state 
and in its behalf; and under such statutes if the of¬ 
ficial brings his action without first being directed 
to do so by the attorney general or by the legisla¬ 
ture he cannot maintain the action.i*^ Where a 
statute authorizes a bill in equity to dissolve a cor¬ 
poration for insolvency but makes no provision as 
to the proper party to bring the bill, the statute does 
not abrogate the common-law rule that the state 
must institute the proceedings through its attorney 
general but it has been held that, under a stat¬ 
ute authorizing an equitable action in the nature of 
a creditors* bill to be brought against the stock¬ 
holders by the parties interested and providing for 
a forfeiture of the charter therein, the attorney 
general is not a necessary or proper party to the 
proceeding.i2 Under a statute authorizing any in¬ 
formation to be brought by a private person, wher¬ 
ever his private rights or interests have been in¬ 
jured or put in hazard by the exercise of a fran¬ 
chise not conferred by law, but further providing 
that no judgment of forfeiture shaH be entered 
where the attorney general has not been made a 
party, the attorney general is always a necessary 
party where dissolution is sought, and this require¬ 
ment cannot be dispensed with, even in cases where 
the injury to plaintiffs j)ri\ate interests is due to 
fraud on the part of the incori>orators in securing 
their franchise.t^ 

Waiver of objections. After final decree for dis¬ 
solution, a judgment creditor who filed a petition 
setting uf) his judgment and sought payment, but 
for some time after his intervention raised no ques¬ 
tion as to the authority of the attorney general to 
bring the suit, was precluded from questioning such 
authority.^^ 

(3) Private Persons 

A private person may bring suit to dissoive corpora¬ 
tion when, and only when, the statute so provides. 


In the absence of statutory authorization private 
persons, whether strangers or persons interested, 
cannot institute proceedings for dissolution or for¬ 
feiture of charter and the rule that a forfeiture 
of a franchise for the abuse of powers cannot be 
taken advantage of by an individual, applies as well 
to the forfeiture of particular rights as to its entire 
charterA® However, notwithstanding the general 
rule that a court will not entertain a bill by a pri¬ 
vate person to enforce the forfeiture of a corporate 
franchise, yet if such a bill prays also for a receiver 
and for general relief, it may be retained for the 
purpose of granting a receivership for the admin¬ 
istration of the corporate affairs.^*^ 

Statutory authorization. Under some statutes 
any person may institute dissolution proceedings in 
the name of the state, or even in his own name,^^ 
as where corporate officers or stockholders, see in¬ 
fra §§ 1707-1719, or creditors, see infra §§ 1720- 
1726, are permitted to maintain the proceedings, 
but only on the conditions named in the statute, 
which may qualify or restrict the individual’s 
right.19 A statute giving an individual a right to 
compel a corporation to disclose its authority for 
doing a particular act docs not also give him the 
right to sue for its dissolution.^^ 

b. Eespondents 

The stockholders, and under some circumstances, the 
corporation itself, may be made defendants. Unknown 
and nonresident stockholders need not be made parties 
defendant where their interests are fairly represented 
by the directors who are made defendants. Failure to 
make stockholders parties may be waived by them. 

In proceedings by the state to dissolve a corpora¬ 
tion, it has been held that all of the stockholders 
arc proper parties .21 The question whether the 
proceedings should be brought against the corpora¬ 
tion itself or against the stockholders depends upon 
the nature of the grounds upon which the dissolu¬ 
tion is sought. If the proceeding is brought on the 
ground that the incorporators failed to perfect a le- 


10 . Ala.—Tuscaloosa Scientific, etc. 
Assoc. V. State, 68 Ala. 54—Slate 
V. Moore, 19 Ala. 614. 

11. Mich.—Heap v. Heap Mfgr. Co., 
56 N.W. 349, 97 Mich. 147 

12. Ill.—Hunt V. Le Grand Roller 
Skating Uink Co.. 32 N.K 52.^>. 143 
Ill. 118. 

13. Mass.—Rice v. Commonwealth 
Nat. Bank. 126 Mass. 300. 

14. Tenn.—Slate v. Colored Tennes¬ 
see Industrial School, 231 S.W. 644, 
144 Tenn. 182. 

15. Cal.—Lyon v. Carpenters’ Hall 
Assn, of San Francisco, 226 P. 942, 
66 Cal.App. 660. 


Ill.—People ex rel. Barrett v. Shurt- 
leff, 187 N.K. 271, 363 Ill 248—Peo¬ 
ple V. Greer College, 136 N.E 80, 
302 Ill 538 

RI —Richards v. Cavalry Club of 
Rhode Island, 101 A. 222. 

S D.—In re Mee, 189 N.W. 675, 46 S. 
D. 682. 

Tex —Farmers* Qin Co. v. Arm¬ 
strong. Civ.App., 80 S.W.2d 448. 

14a C.J. P 1137 note 21. 

10L Md.—Chesapeake, etc.. Canal Co. 
V. Baltimore, etc., R. Co., 4 Gill & 
J. 1. 

17. U.S.—Galyord v. Ft. Wayne, M. 

& C. H. Co., C.C.Ind.. 10 F.Cas.No. 
5,284, 6 Biss. 286. 
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Receivership after dis.solutlon see in¬ 
fra §9 1748-1758. 

18. Ill —People ex rel. Barrett v. 
Shurtlcff, 187 N.E. 271, 353 Ill. 248. 

19. Kan.—Miller v. Palermo, 12 Kan. 
14. 

14a C.J. p 1137 note 28. 

PaymeiLt or aaciirlty for costs 
Ala—State v. Webb, 12 So. 377, 97 
Ala. Ill, 38 Am.S.R. 151. 

20. Pa.—^Western Pennsylvania R. 
Co.’s App., 104 Pa. 399. 

21. Iowa.—Lex v. Selway Steel Cor¬ 
poration, 206 N.W. 586, 203 Iowa 
792. 
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gal organization the proper parties defendant are 
the individuals who are alleged to be usurping the 
franchise, and not the corporation which is alleged 
not to have any legal existence,22 although in some 
states, by statute, the corporation may be made a 
party defendant in such cases.23 Jt is not necessary 
to join unknown and nonresident stockholders 
where the directors who are made parties defendant 
may be presumed to fairly represent the interests 
of all the stockholders.24 Stockholders waive their 
objection to a failure to make them parties by ap¬ 
pearing in court and contesting the right of the at¬ 
torney general to maintain a suit against the corpo¬ 
ration for the annulment of its charter.25 If the 
legal existence of the corporation is admitted,26 or 
is not put in issue,27 and the charge against the cor¬ 
poration is that it was organized for some illegal 
purpose,23. or that it has violated some essential 
condition subsequent in its charter, or some statu¬ 
tory requirement,22 the corporation itself is the 
proper party defendant, and the stockholders are 
not necessary parties, unless relief or discovery is 
sought of them individually-^® Under an equity 
rule of practice in the federal courts, permitting 
several defendants to be joined to promote the ad¬ 
ministration of justice, several corporations were 
properly made parties defendant in a suit for their 
dissolution for violation of the anti-trust laws, 
where alb of the transactions involved related to a 
particular business, and were so interwoven that 
several' suits, instead of one, would cover substan¬ 
tially the same ground and occasion unnecessary 
expense.2i 

c. Bringing in Parties 

A person having an interest may be brought In as 
a party if his Interest is one which he has as a member 
of the general public, and is not merely private. 


Under some statutes any person vt^ho has an inter¬ 
est in the proceedings can be brought in, in his in¬ 
dividual capacity, by the attorney general and made 
a party plaintiff to the proceedings.22 A person 
who has no interest in the proceedings is not a 
proper party to them;®^ nor is it enough that he 
should have a merely private interest at stake; his 
interest must be a public interest which the party 
has as a member of the general public.®^ 

§ 1699. -Attorney General’s Duty to Pro¬ 

ceed 

It Is usually. the duty of the attorney general to 
take action against a corporation as soon as it appears 
that the public interests have become affected by the 
corporation’s acts or omissions. Under some statutes 
the matter is left to the discretion of such offleial, un¬ 
less the facts presented show that a case for dissolution 
can be made out, In which event his duty to proceed is 
absolute. Such duty cannot be delegated. 

At common law®^ and under sonie statutes®® it 
is the duty of the attorney general to take action 
against a corporation, as soon as the public interest 
becomes affected by the corporation’s acts, or its 
failure to act; if private interests only are affected, 
there is no duty resting on him to proceed.®^ Under 
other statutes, whether the attorney general shall 
proceed wdth the prosecution is entirely within his 
discretion,®® with the qualification that where it is 
reasonably certain, from the facts presented, that 
a case can be made out under the statute, his duty 
to institute proceedings becomes absolute, and in 
case of refusal he can be compelled to do so.®® His 
decision whether or not to proceed is not a minis¬ 
terial act, and cannot be delegated.^® In some ju¬ 
risdictions, the attorney general may not begin his 
proceeding until directed to do so by the legisla- 
ture.^i 


22. Mo.—state v. Business Men’s 
Athletic Club, 163 S.W. 901, 178 
Mo.App. 548. 

14a C.J. p 1137 note 34. 

23. Ala.—Floyd v. State, 59 So. 280, 
177 Ala. 169. 

24. Ala.—State v. Webb, 12 So. 377, 
97 Ala. 111. 38 Am.S.ll. 151. 

26. U.S.—New Orleans Debenture 
Redemption Co. v. Ijouisiana, La., 
21 S.Ct. 378. 180 U.S. 320, 46 L.Ed. 
660. 

26. U.S.—New Orleans Debenture 
Redemption Co, v. Louisiana, su¬ 
pra. 

Mo.—State v. Business Men’s Club, 
163 S.W. 901. 178 Mo.App. 548. 

27- U.S.—New Orleans Debenture 
Redemption Co. v. Louisiana, La., 
21 S.Ct. 378, 180 U.S. 320, 46 L.Ed. 
650. 


2& U.S.—New Orleans Debenture 
Redemption Co. v. Louisiana, su¬ 
pra. 

29. Mo.—State v. Business Men’s 
Athletic Club, 163 S.W. 901, 178 
Mo.App. 548. 

14a C.J. p 1137 note 41. 

aa 111.—Ward V. Farwell, 97 Ill. 
593. 

31. U.S.—U. S. V. New Engrland Fish 
Exchanfl^e, D.C.Mass., 258 F. 732. 

32. N.Y.—People v. Ramapo Water 
Co., 64 N.Y.S. 632, 61 App.Div. 145. 

33. Ala.—State v. Southern Bldg., 
etc.. Assoc., 31 So. 375, 132 Ala. 
60. 

Pa.—Commonwealth v. • Allegheny 
Bridge Co., 20 Pa. 185. 

94. Colo.—People v. Grand River 
Bridge Co., 21 P. 898, 13 Colo. 11, 
16 Am.S.R. 182. 
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35. Fla.—State ex rol. Landis v. S 
H. Cress '& Co., 155 So. 823, 116 
Fla. 189. 

3& N.Y.—People v. Erie R. Co.. 36 

'How.Pr. 129. 

14a C.J. p 1138 note 44. 

37. Tex.—State v. Kennedy, 17 S.W. 
67, 81 Tex. 553—Slate v. Farmers’ 
Loan, etc., Co., 17 S.W, 60. 81 Tex 
630. 

38. Minn.—State v. American Sav.. 
etc., Assoc., 67 N.W. 1, 64 Minn. 
349. 

39. Minn.—State v. Berry, 3 Minn 
190. 

40l N.Y.—People ,v. Mutual Union 
Tel. Co., 2 McCarty Civ.Proc. 295. 

41. N.C.—Atty.-Gen. v. Holly Shel¬ 

ter R. Co., 46 S.E. 959, 134 N.C. 481 
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§ 1700, — Application for Leave to Pro¬ 

ceed 

Tha attorney ganaral'a application for leave to aue 
may be required to be made on written petition eigned 
by him and supported by affidavits. The application may 
be ex parte* but the court may require notice to the 
corporation. The granting of ieave to lue usually rests 
In the discretion of the court, and where the statute so 
requires, the court must submit issues of fact to a Jury. 
The corporation may move to set aside an order grant¬ 
ing leave to sue, made on an ex parte application. 

The attorney gencrars apj)lication for leave to 
bring an action against the corporation to forfeit 
its charter may be required to be made on written 
petition^2 accompanied by whatever papers are 
referred to in the petition.^2 signature of the 

attorney general may be an essential requirement, 
and any irregularities in this respect are fundamen¬ 
tal, furnishing ground for setting aside an order 
giving the attorney general leave to bring the ac- 
tion.^^ The application should be supported by af¬ 
fidavits; and where this is not done and the alle¬ 
gations of the application are met by a verified an¬ 
swer on the knowledge of the affiant supported by 
affidavits, the application will be dismissed.^® The 
attorney general's application may be ex parte, but 
the court may direct notice of the application to be 
given to the corporation.The application must 
point out the particular unlawful acts of the corpo¬ 
ration,^*^ and state that, in the opinion of the at¬ 
torney general, the action can and ought to be main¬ 
tained.^* Where the statute provides for an appli¬ 
cation by the attorney general to the court for leave 
to bring action to vacate a charter, the granting of 
leave rests in the discretion of the court, and is 
not a matter of course and in the exercise of its 


discretion, it is the court's duty to examine all the 
I averments of the attorney general's application, the 
proof and authority offered in support of it, with 
i the same care as though it were called on to pass 
judgment of dissolution,®® and, where the statute 
requires it, to submit issues of fact raised to a ju- 
ryM In a proper case the application may be de¬ 
nied, not as a matter of discretion, but as a matter 
of law.®2 

I Objections, Where the application of the attor- 
I ney general for leave to bring an action to annul a 
charter has been granted ex parte, the corporation 
may, after the commencement of the action, inquire 
into the regularity of the leave, and the proper 
mode of presenting objections is to move before the 
court to set aside the order granting the leave.®* 

§ 1701. - Pleading 

a. Information or complaint 

b. Answer 

a. Information or Complaint 

The Information or complaint must allege facts con¬ 
stituting cause for dissolution, and show that such cause 
continues to exist. When leave to sue is necessary the 
information must show that leave was granted. An In¬ 
formation against a corporation in the corporation name 
admits the' existence of the corporation. If there is more 
than one law under which the corporation could have 
been organized the information must show under what 
law It was organized. The information may be re¬ 
quired to be signed and verified by the attorney general. 

The information or complaint must state with 
precision every fact which constitutes the abuse of 
the franchises on which the demand for a forfei¬ 
ture is predicated,®^ and the law or provision of 
charter which has been violated.®® The mere alle- 


42. N.Y.—In re Central Stampinff 
Co.. 29 N.Y.S 449. 79 Hun 369. 61 
N.Y.sSt. 437. 

43. N.Y.—People v. Mutual Union 
Tel. Co., 2 MeCarty Civ.Proc. 295. 

44. N.Y.—People v. Mutual Union 
Tel. Co., supra. 

45. WIs.—Ashland v. Ashland Water 
Co., 85 N.W. 696, 110 Wis. 94. 

46. N.Y.—People v. Mutual Union 
Tol. Co., 2 McCarty Civ.Proc. 295- 

47. N.Y.—In re Attorney Ocneral, 
30 N Y.S. 1093, 81 Hun 641. 63 N.Y. 
St. 281. 

4a N.Y.—In re Central Stamping 
Co.. 29 N.Y.S. 449. 79 Hun 369, 61 
N.Y.St. 437. 

42. N.Y.—People v. Buffalo Stone & 
Cement Co., 29 N.E. 947, 131 N.Y. 
140. 

14a C.J. P 1138 note 64. 

50. Minn.—State v. Berry, 8 Minn. 
190. 


N.Y.—A tty.-Gen. v. Consolidated Gas 
Co., 108 N.Y.S. 823, 124 App.niv. 
401, affirming 106 N.Y.S. 407, 56 
Misc. 49. 

51. N.Y.—^Atty.-Gen. v. Consolidated 
Gas Co., supra. 

52. N Y.—Lewis v. Woodbury Dental 
Parlors Co., 175 N.Y.S. 269, 106 
Misc. 78. 

Bffect of proviso 1& statute 

Application by attorney greneral for 
leave to bring action to vacate char¬ 
ter of “Woodbury Dental Parlors 
Company,” a domestic corporation in¬ 
corporated in 1907, for having ex¬ 
ercised a franchise not conferred by 
law in practicing dentistry before qr 
after Jan. 1, 1916, contrary to Pub. 
Health L. S 203, added by L.1916 c 
129, will be denied, where the enact¬ 
ment of 1916 provided that legally 
incorporated dental corporations ex¬ 
isting prior to January 1, 1916, might 
continue to operate, and where there 
I is no suggestion by state that the 
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corporation was not actively engaged 
in practicing dentistry on that date, 
or had ceased to exist since that 
date.—Lewis v. Woodbury Dental 
Parlors Co., supra. 

53. N.Y.—People v. Mutual Union 
Tel. Co.. 2 McCarty Civ.Proc. 296. 

54. Tex.—Texas Mut. Life Ins. Assn. 
V. State, Com.App., 58 S.W. 37, 38. 
quoting Corpus Juris. 

14a C.J. p 1138 note 68. 

Allsgatlons lisld sulllolent 
Md —Washington & B. Turnpike 
Hoad V. State, 19 Md. 239, affirm¬ 
ed 3 Wall. 210, 18 L.Ed. 180. 

Mo.—State ex rel. Cantley v. Meyer 
Tailoring Co., 26 S W.2d 98, 324 Mo. 
795, followed in State ex rel. Cant¬ 
ley v. Warner, 25 S.W.2d 101. 

▲ sclrs facias should allege that 
defendant procured the act of incor¬ 
poration, or that the company ac¬ 
cepted it or acted under it.—State 
v. Moore, 19 Ala. 514. 

55. Tex.—Texas Mut. Life Ins. Assn. 
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gation that the corporation abuses its privileges or 
fails to perform its duties under its charter is not 
sufficient.®® Where the act or omission is not made 
by statute a cause of forfeiture irrespective of its 
intent or character, the information must specifical- * 
ly allege intentional or voluntary misconduct or 
such neglect as to indicate indifference to the de¬ 
mands of public duty, and so material a disobedi¬ 
ence of the public law as to warrant a judgment of 
dissolution.It must show not only that a cause 
of forfeiture has been incurred, but also that it con¬ 
tinues to exist.®® Where the information bases a 
request for a dissolution upon the ground of viola¬ 
tion of a certain statute, a dissolution thereunder 
will not be decreed for violation of other statutes 
or of the common law.®® Where leave to sue or 
prosecute is necessary, the information must show 
that the court authorized the bringing of the ac¬ 
tion.®® An information against a corporation in 
the corporate name admits the existence of the cor¬ 
poration, which cannot be controverted in the pro- 
ceeding.®! 

Matters judicially noticed. If there was only one 
general law under which the corporation proceeded 
against could have been organized, the court will 
take judicial notice of it and information which fails 
to allege the law under which the corporation was 
organized will not be held to be insufficient on that 
ground; but if there is more than one law under 
which the corporation might have been organized 
or if it has a sjiecial charter, the information must 
make averments showing the law under which it 
was organized.®2 The necessity of pleading matters 
judicially noticed generally, see the C.J.S. title 
Pleading § 7, also 49 C.J. p 36 note 17-p 37 note 21; 
and, specifically, the necessity of pleading public 
and private statutes, see the C.J.S. title Statutes §§ 
442, 445, also 59 C.J. p 1196 note 64, p 1201 notes 
28, 30. 

Signature and verification. The information or | 


complaint may be required to be signed®® and veri¬ 
fied by the attorney general;®^ and while the at¬ 
torney general may ratify a petition signed by some 
one else in his behalf in his absence he cannot rat¬ 
ify the verification, which involves an act which 
cannot be performed by proxy.®® 

b. Answer 

Grounds of forfeiture alleged In the Information are 
admitted unless denied In the answer. An answer which 
admits the corporate acts complained of, but alleges that 
they were done by a former board of trustees under 
advice of counsel, Is Insufficient. Objections to the suf¬ 
ficiency of the answer may be taken by demurrer. 

Where, in the answer of a corporation to a suit 
by the state to enforce a forfeiture of its charter, 
its president and directors did not deny the grounds 
of forfeiture alleged, they will be taken as admit¬ 
ted, and a decree of forfeiture entered thereon.®® 
An answer which admits the corp^irate acts com¬ 
plained of but states that they were done by a for¬ 
mer board of trustees acting under advice of coun¬ 
sel, that the personnel of the board has been chang¬ 
ed, and that the present board is competent to man¬ 
age the affairs of the corporation, is not a sufficient 
answer.®"^ The proper procedure for objecting to 
the sufficiency of an answer is by filing a demurrer 
thereto, even though the statute jirescribing the for¬ 
feiture of the charter does not in terms authorize 
it.®8 

§ 1702. - Evidence 

The burden of proving cause for dissolution Is on 
the state. The general rules as to the admissibility and 
the weight and sufficiency of the evidence are applicable. 

The burden is on the state to prove that the cor¬ 
poration had violated the terms of its charter;®® 
and where it is sought to revoke the charter of a 
corporation for inserting false advertisements ir. 
the newspapers the state has the burden of provid¬ 
ing the falsity of the advertisements.^® Evidence 


V. state, Com.App., 58 S.W. 37, 38. 
quoting Ckirpna Juris. 

14a C.J. p 1138 note 69. 

58. Ala.—State v. Southern Bldg., 
etc., Assoc., 31 So. 375, 132 Ala. 50. 
Tex.—Texas Mut. Life Ins. Assn. v. 
State, Com App., 58 S.W. 37, 38, 
quoting Corpus Juris, 

57 - N.Y.—^People v. Atlantic Ave. R. 
Co., 26 N.E. 622, 125 N.Y. 613, af¬ 
firming 10 N.Y.S. 907, 67 Hun 378. 
Tex.—Texas Mut. Life Ins. Assn. v. 
State, Com.App., 58 S.W.2d 37, 38, 
quoting Corpus Juris. 

14a C.J. p 1139 note 72. 

fiSli N.Y.—^People v. Ulster, etc., R. 
Co., 28 N.E. 636, 128 N.Y. 240, af¬ 
firming 12 N.Y.S. 303, 68 Hun 266. 


Tex.—Texas Mut. Life Ins. Assn. v. 
State. Com.App., 58 S.W.2d 37, 38, 
quoting Corpus Juris. 

69 . Tenn.—State v. Nashville Base¬ 
ball Club, 154 S.W. 1151, 127 Tenn. 
292, Ann.Ca8.1914B 1243. 

Tex.—Texas Mut. Life Ins. Assn. v. 
State, Com.App., 58 S.W.2d 37, 38, 
fluoting Corpus Juris. 

80 . N.Y.—People v. Ulster, etc., R. 
Co., 28 N.E. 635, 128 N.Y. 240, af¬ 
firming 12 N.Y.S. 303, 58 Hun 266. 
Tex.—Texas Mut. Life Ins. Assn. v. 
State, Com.App., 58 S.W.2d 37, 38, 
quoting Corpus Juris. 

8X. Ill.—Baird v. Community High 
School Diet. No. 168, 136 N.B. 671. 
304 111. 526. 


82 . Ind.—Danville, etc.. Plank Road 
Co. V. State, 16 Ind. 456. 

83 . La.—State v. Citizens* Sav. 

Hank, 31 La.Ann. 836. 

04. N.Y.—People v. Mutual Union 
Tel. Co., 2 McCarty Clv.Proc. 296. 
85. N.Y.—I’eople v. Mutual Union 
Tel. Co., supra. 

08. La.—Stale v. Atrhafalaya R., 
etc., Co., 6 Rob. 63. 

67. N.Y.—People v. Dispensary, etc., 
Soc., 7 Lans. 304. 

88. Md.—State v. Cumberland, etc.* 
R. Co., 66 A. 458, 105 Md. 478. 

89 . Tex.—Texas Mut. Life Ins. Assn. 
V. State, Com.App., 68 S.W.2d 37. 

7a Va.—United Dentists v. Com- 
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not material to the issues is inadmissibleJ^ Thus, 
where the evidence clearly shows that no public 
wrong has been committed, evidence that the corpo¬ 
rate acts may have resulted in private injury be¬ 
comes immaterial.'^2 Sq evidence of violations of 
law other than that alleged in the information is not 
admissible.'^^ Evidence tending to show that the 
proceedings were instituted by one of the stockhold¬ 
ers in bad faith and for his own jjrivate purposes 
is admissible.'^* Rules as to the sufficiency of evi¬ 
dence in civil actions generally are applicable to the 
issues raised in these proceedings. \ preponder¬ 
ance of the evidence is sufficient, and it is error to 
instruct that the state must '‘satisfy** the jury of 
the truth of the matter charged as ground for dis¬ 
solution.*^® Under a statute providing that no cor¬ 
poration shall issue stocks or bonds except for 
money, labor done, or property actually received, 
and that all fictitious increase of stock or indebted¬ 
ness shall be void, the promoters* valuation of prop¬ 
erty delivered to the corporation in lieu of cash is 
not conclusive where it works fraud on the general 
public.*^ 

§ 1703. - Dismissal of Proceedings 

The defendant cannot have the proceedings dis¬ 
missed if the public good will be served by a Judgment of 
ouster. An information by the attorney general cannot 
be dismissed by him without an order of court, nor can 
a relator have the proceedings dismissed without such 
order. 

If the public good will be served by the judgment 
of ouster, proceedings for dissolution will not be 
dismissed,and under such circumstances it is no 
ground for dismissal that the relator will also be 


benefited thereby.^® An information filed by the at¬ 
torney general for the forfeiture of a franchise 
cannot be dismissed by him without order of 
court.**^ Neither can a relator, by confessing er¬ 
ror, have the proceedings for dissolution dismissed 
without the leave of the court in which the proceed¬ 
ings are pending; and the facts that the statute 
under which he brought his action provided that 
any person might bring it by giving security for 
costs, and that he had given such costs, do not en¬ 
large his rights in this respect nor does such 
statute or the fact that the relator has given securi¬ 
ty for costs under it give him a right to insist that 
the attorney general shall secure his consent before 
he petitions the court to dismiss the proceedings 
nor does the fact that the relator has incurred con¬ 
siderable costs affect the attorney general’s right to 
have the proceedings dismissed by the court without 

the relator’s consent.®^ 

§ 1704. -Judgment of Forfeiture 

In determining whether a dissolution shall be decreed 
and the character of the decree to be rendered, the court 
exercises a certain amount of disoretion; but, where the 
statutory grounds for dissolution are established, the 
duty to enter a decree of dissolution is mandatory. Such 
decree may be entered on the written consent of the 
corporation. The form of the Judgment, its effect, the 
relief awarded, and the filing thereof are governed by 
statute or the rules applicable to Judgments and decrees 
generally. The court may, in its discretion, set aside the 
Judgment. 

Where the ground for forfeiture is established, 
the court has no discretion to refuse a judgment of 
dissolution,^* even though the act of omission con¬ 
stituting the ground for forfeiture w^as due to mis¬ 
take.®® However, where the statute provides cither 


nionwriilth, 173 S K. 508, 3 63 Va. 
317. 

71. Evidence held Immaterial 

That proftt-makirif? activities arc 
carried on indirectly is* immaterial, in 
suit to forfeit charter of nonpmtlt 
corporation.—- Southerland v. Decimo 
Club, 143 A. 786. 16 Pcl.Ch 183. 

72. Ind.—McCulloch v. State, 11 Ind. 
434 

73. Tenn.— State v Nashville Base¬ 
ball Club. I.'i4 SW. 1151, 127 Tenn. 
202. Ann("asl014B 1343. 

74. Mo.—State v. Wood. 13 Mo.App. 
139. afTlrmed 81 Mo. 378. 

76. Ill.—l*eople ex rel. Kerner v. 
Blue Rose Oil Co., 196 N.E. 456, 
860 Ill. 397, certiorari denied Blue 
Hose Oil t’o. V. People of State of 
Illinois ex rel. Kerner, 56 S Ct. 121, 
296 U.S. 60.5. 80 L..Ed. 439. 

14a C J. p 1139 note 93. 

Evidence insnflloient to show such 
misuser, nonuser, or diversion of its 
corporate powers as would Justify 


forfeiture of defendant's charter.— 
WiJentz V. Society for Kslablishinp 
Useful Manufactures, 190 A. 79, 118 
N.J.Law 20, anirnied 1 A.2d 880, l2l 
N.JUaw 197. 

Xnstrnction on evidence held errone¬ 
ous 

In action to revoke charter of den¬ 
tal corporation for permitting em¬ 
ployees to practice dentistry with¬ 
out licenses and for inserting false 
advertisements in newspapers, in¬ 
struction that jury should determine 
falsity of advertisements from “all” 
testimony before them was errone¬ 
ous as permitting jury to conclude 
that, if the testimony of defendant's 
witnesses was false, a fortiori the 
advertisements were false.—^United 
Dentists v. Commonwealth, 173 S.E. 
.508, 162 Va. 347. 

76. Va.—^United Dentists v. Com¬ 
monwealth, supra. 

77. Ala.—Floyd v. State, 69 So. 280, 
177 Ala. 169. 


78. Ala.—Floyd v. State, 59 So. 280, 
177 Ala. 169. 

79. Ala.—Floyd v. State, supra. 

80. Cal.—People v. Sutter St. K. Co., 
49 P. 736, 117 Cal. 604. 

81. Ala.—Tuscaloosa Scientlflc, etc.. 
Assoc, v. State, 58 Ala. 54. 

82. Tenn —State v. Red River 

Turnp. Co., 79 S.W. 798, 112 Tenn. 
615. 

83. Tenn.—State v. Rod River 

Turnp. Co., supra. 

84. N.Y.—I'eople v. Buffalo Stone, 
etc., Co., 29 N.E. 947, 131 N.Y. 140, 
15 L.R.A. 240. 

14a (\J. p 1093 note 81. 

Province oi legislature to decide 
what acts are sufficient to justify 
forfeiture of corporate charter.— 
State V. Central Lumber Co., 133 N. 
W. 604, 24 S.D. 136, 42 L.R.A.,N.S.. 
804. 

85. Tenn.—State v. Cumberland Tel., 

I etc., Co., 86 S.W. 390, 114 Tenn. 194. 
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in express terms or by implication that dissolution 
of a corporation is only to be had by court proceed¬ 
ings and the grounds for dissolution arc not ex¬ 
pressly stated, the inference is that the granting of 
the decree of dissolution rests in the sound discre¬ 
tion of the court,*® this obviously being the meaning 
of a statute which provides that the action for the 
dissolution may be brought only by leave of cottrt 
upon cause shown and in such cases the court 
does not act upon the prima facie case established 
by the allegations of the petition, but bases its de¬ 
cree upon a consideration of all the facts and cir¬ 
cumstances of each particular case, not only the in¬ 
terests of the public, but also the interests of the 
stockholders, and of creditors, the extent to whom 
corporate powers have been exceeded, and the char¬ 
acter of the acts done,** considering even the mo¬ 
tives for instituting the proceedings.** 

The discretion of the court extends to the charac¬ 
ter of the judgment rendered; it may determine 
whether judgment of ouster of the franchise to be 
a corporation shall be rendered or whether the cor¬ 
poration shall be merely ousted from the exercise of 
the powers illegally assumed.*® In the exercise of 
its discretion the court has sometimes favored a vol¬ 
untary winding up of a corporation’s affairs, rather 
than a decree of dissolution and appointment of 
trustees under the statute, on the ground that the 
proceedings under the statute would occasion delay 
and involve increased expense; and in such a case 
the court has given judgment of ouster merely from 
the exercise of the powers illegally assumed leaving 
it to the corporation to wind up its own affairs.*^ 
A partial performance by the corporation of its 
statutory obligations has not been deemed sufficient 
to justify the court in modifying the decree of dis- 
solution.*2 A judgment of dissolution may be en¬ 
tered where the corporation files a written consent 
to the entry of such judgment.** 

86. Wis.—state v. Janesville Water 
Co., 66 N.W. 512, 92 Wls. 496. 82 
L..R.A. 391. 

14a C.J. p 1093 note 83. 

87. N.Y.—^Atty.-Gcn. v. New York 
Cons. Gas Co.. 108 N.Y.S. 823. 124 
App.Dlv. 401. 

Wis.—State V. Janesville Water Co., 

66 N.W. 612, 92 Wis. 496, 32 L.K.A. 

391. 

88b Ohio.—State v, 
etc.. Assoc., 

89. Wls.—State v. Janesville Water 
Co.. 66 N.W. 612, 92 Wls. 496, 32 
L..R.A. 391. 

14a C.J. p 1094 note 86. 

901 Mo.—State ▼. Delmar Jockey 


Nature and effect of judgment. The judgment 
against a corporation, in the case of a forfeiture of 
its charter, is that the franchises be seized into the 
hands of the state.*^ It may also provide for the 
appointment of a receiver or trustee to take posses¬ 
sion of the property of the corporation, where the 
court is authorized to make the appointment, and 
where it is asked for in the information;** but it 
has been held that an order merely appointing com¬ 
missioners to take charge of the.assets of the cor¬ 
poration cannot be construed as directing the liqui¬ 
dation of its affairs.*® A judgment or decree of 
dissolution is conclusive as to the regularity of the 
mode of the application, or subsequent proceedings, 
as between the stockholders in an issue of fraud al¬ 
leged by some of them against the others,**^ and, 
where the judgment of ouster is based on the 
ground that persons assuming to act as a corpora¬ 
tion had never accepted the charter, it is conclu¬ 
sive of the nonexistence of the alleged corporation, 
as stated supra § 76. 

Conditional judgment. Where the public interest 
is not best served by a dissolution, a conditional 
judgment may be entered denying dissolution but 
on condition that the corporation takes certain steps 
to safeguard the public interest.** 

Partial ouster. In proceedings charging a corpo¬ 
ration with abuse of franchises granted to it and 
with unlawful practices by its board of directors, 
which charges were partly sustained, the court may 
in its discretion adjudge partial ouster by the prohi¬ 
bition of the abuses and unlawful practices, and 
may direct the selection of an efficient and law- 
abiding board of directors.®* 

Filing with secretary of state. Where the stat¬ 
utes provide for the filing and recording of decrees 
of dissolution in the office of the secretary of stale, 
it is the duty of the secretary of state to file and re- 

97. N.Y.—Mechanics’ P. Ins. Co. v. 
People, 7 Abb.Pr. 367. 

98. N.Y.—People v. Equitable Mut. 
F. Ins. Co., 33 N.Y.S. 708, 12 Misc. 
656. 

Frovtsional Jndffinsiit held •rroneons 

In proceeding by state for dissolu¬ 
tion of corporation, in which an in¬ 
dividual defendant filed cross petition 
allcffiner that he held a mortfirage on 
corporate property to secure notes, a 
provisional judgrinent ai^ainst state 
for attorney’s fees on note sisrned by 
corporation, if proceeds of property 
covered by instrument securiner note 
were insufficient to pay same, was 
erroneous.—State v. Exline Fuel Co., 
Iowa, 276 N.W. 41. 

99. Kan.—State v. Combination Oil 
& Gas Co., 182 P. 647, 105 Kan. 340. 


Oberlin Bldg., 
35 Ohio St. 268. 


Club, 92 S.W. 185, 98 S.W. 639, 200 
Mo. 34. 

14a C.J. p 1094 note 87. 

91. Ohio.—State v. Oberlin Bldg., 
etc.. Assoc., 35 Ohio St. 258. 

92. Ill.—People v. Kankakee River 
Impr. Co., 103 Ill. 491. 

93. Mo.—State v. Springfield Ath¬ 
letic Club, 156 S.W. 496, 171 Mo. 
App. 244. 

94b Ind.—Vincennes Bank v. State, 1 
Blackf. 267, 12 Am.D. 234. 

95. Ind.—Bel River R. Co. v. State, 
57 N.E. 388, 155 Ind. 433. 

Appointment of: 

Receiver see Infra fi 1748. 

Trustee see infra 9 1744. 

96. La.—State v. Fifth Diet. Judge, 
31 La.Ann. 823. 
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cprd in his office certified copies of such decrees, 
when they are presented to him.i 

Setting aside. Whether a judgment of dissolu¬ 
tion shall be set aside is within the sound discre¬ 
tion of the court.2 

§ 1705. - Fine 

That the Judgment may Impose a fine on the corpora¬ 
tion, as well at declare a forfeiture of its franchise, has 
been affirmed In some cases and denied in others. 

The doctrine has been laid down that, in cases 
of misuser, nonuscr, or usurpation of franchises, a 
court, even in the absence of statute giving it ex- 
I)ressly that power, may impose a fine on the corpo¬ 
ration as well as declare a forfeiture of its fran¬ 
chise, the power to declare a forfeiture of property 
being implied from the power, expressly given, to 
declare a forfeiture of the franchise.* On the oth¬ 
er hand, it has been held, in conflict with this view, 
that a judgment against a corporation, for a viola¬ 
tion of its charter, must be confined to a seizure of 
the franchises.^ The power to impose a fine, how¬ 
ever, is given to the court in some jurisdictions by 
statute; but it has been held that, where the viola¬ 
tion of the charter is tantamount to a failure to do 
the very thing, the performance of which was the 
purpose ;ind object for which the corporation was 
organized, a fih.‘ cannot properly be imposed under 
such statute, but that a decree of forfeiture is the 
I)ropcr and only possible judgment.^ A failure to 
impose a nominal fine provided for in the statute 
cannot be taken advantage of, on ajipcal, by the 
corporation.® Whether a statute imposing a pen¬ 
alty on a corporation for particular acts or omis¬ 
sions precludes a forfeiture of the charter has been 
considered supra § 1651. 

§ 1706. - Review 

An appeal from the judgment may be taken only when 


authorized by statute. On certiorari, to review the Judg¬ 
ment the only matter which may be considered under 
eome etatutee Is the refusal of the court to change the 
place of trial and tranefer the proceedings from equity 
to law. 

The right of appeal in special proceedings gen¬ 
erally is considered in the title Appeal and Error § 
140 et seq. Where the statute authorizing a pro¬ 
ceeding by the state to dissolve makes no provision 
for an appeal, an appeal cannot be taken by the 
corporation from an order dissolving it; an ap¬ 
peal taken, where the statute does not authorize it, 
can be regarded only as a certiorari, bringing noth¬ 
ing to the court’s attention except the record of the 
case."^ Under a statute requiring the county attor¬ 
ney to apply for leave to bring an action to dissolve 
a corporation, he and not the creditor seeking the 
dissolution is the proper party to appeal from a 
judgment denying the application.* Where the su¬ 
preme corporate lodge of a benefit order accepts as 
final a decree of ouster, directs the officers of the 
order to take no appeal, follows this action by omit¬ 
ting to elect any new officers, and adjourns sine 
die, the minority party has no standing to appeal 
from the judgment of ouster.® On certiorari to re¬ 
view the dissolution of a corporation, the only mat¬ 
ter which may be considered under some statutes 
is the refusal of the court to change the place of 
trial and transfer the proceeding from equity to 
law.i® 

§ 1707. By Corporation Officers or Members 

A minority stockholder cannot, unless under excep¬ 
tional circumstances, sue to dissolve a corporation, in the 
absence of a statute giving him such power. Corporate 
officers may ask for dissolution under some statutes. 

In the absence of statutory authority, a minority 
stockholder cannot maintain a suit to dissolve the 
corporation,^^ unless such relief is warranted by 
exceptional circumstances, as, for example, where 


1. Pa.—Commonwealth v. Slifer, 63 
Pa. 71. 

a. S.D.—State v. Farmers* Co-op. 
Packing Co., 211 N.W. 602. 50 S.D. 
627. 

Sefnaal to vacate Judgment for 

claimed fraud and collusion was held 
not abuse of discretion.—State v. 
Farmers’ Co-op. Packing Co., supra. 

3 . Mo.—State v. Delmar Jockey 
Club. 02 S.W. 186. 98 S.W. 639, 200 
Mo. 34. 72. 

4. Ind.—State Bank v. State, 1 
Blackf. 267. 12 Am.D. 234. 

Zn Xentneky, it was held by a ma¬ 
jority of the court that in quo war¬ 
ranto proceedings to forfeit charter 
of corporation, no substantial fine 


could be imposed.—Commonwealth v. 
Kentucky Jockey Club, 38 S.W.2d 987. 

5. 111.—People v. Kankakee River 
Impr. Co., 103 Ill. 491. 

6. Ind.—Slate Bank v. State, 1 
Blackf. 267, 12 Am.D. 234. 

7. Pa.—Commonwealth v. Trades¬ 
men's Trust Co., 86 A. 363, 237 Pa. 
316. 

a. Okl. — In re J. H. Bynum & Co.. 
6 P.2d 160, 153 Okl. 90. 

9 . Pa.—Commonwealth v. Order of 
Solon. 30 A. 930, 166 Pa. 33. 

10. Iowa.—Kosman v. Thompson, 
216 N.W. 261, 204 Iowa 1264. 

11. U.S.—In re Hollywood Bond & 
Mortgage Co., D.C.Fla., 61 F.2d 256. 

Cal.—Loney v. Consolidated Water 
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Co. of Pomona, 9 P.2d 888, 122 Cal. 
App 360. 

Fla.—Tampa Waterworks Co. v. 

Wood, 121 So. 789, 97 Fla. 493. 
Ind.—Allied Magnet Wire Corpora¬ 
tion V. Tuttle, 154 N.E. 480, 199 
Ind. 166, 50 A.D.R. 2.')2, rehearing 
denied 156 N.E. 568, 199 Ind. 166. 
Ky.—Held Drug Co. v. Salyer, 105 
S.W.2d 626, 268 Ky. 522. 

N.Y.—In re Fehrenbach. 281 N.Y.S. 
149, 166 Misc. 663. 

Ohio.—Shearer v. Union Mortg Co., 
162 N.E. 696. 28 Ohio App. 373. 

Pa.—Hlawatl v. Maeder-Hlawati Co., 
137 A. 236. 289 Pa. 233. 

Tex.—Burnett v. Smith. Civ.App., 240 
S.W. 1007. 

Gxoimds of complaint 

(1) Under law existing in Callfor- 
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there has been fraudulent mismanagement to the 
prejudice of the stockholders, or the purposes for 
which the corporation was created arc no longer at¬ 
tainable, and there is no other adequate remedy.^^ 


Minority stockholders are entitled to sue for dis¬ 
solution of a corporation, under statutes providing 
such remedy,i3 and without applying to the direc- 


nla prior to 1931, suit by mlxMrity 
fltockholdcrs for involuntary dissolu¬ 
tion of corporation because it had 
fuiniled Its original purpose would 
not lie, the state being the proper 
party to sue.—Collins v. Consolidated 
Water Co. of Pomona, Cal.App., 9 P. 
2d 872. 122 Cal.App. 348. 

(2) In Illinois, remedy under Ca¬ 
hill Rev.St.l925 c 32 pars. 63, 54, re¬ 
lating to dissolution, applies only to 
insolvent corporations in favor of 
creditors, and does not authorize a 
suit for dissolution of a solvent cor¬ 
poration merely because of dissatis¬ 
faction of stockholders or disagree¬ 
ments among its directors, in ab¬ 
sence of fraud.—Gidwitz v. Cohn. 238 
IlLApp 227. 

12. Ala.—Phinzy v. Anniston City 

Land Co.. 71 So. 469. 195 Ala. 656. 
Minn.—Green v. National Advertising 

& Amusement Co.. 162 N.W. 1056, 

137 Minn. 66; L.R.A.1917E, 784. 

Mlsm anageaisnt prejudicial to 
stockholders must appear.—Hawkins 
v. Foasberg, 227 N.W. 655, 178 Minn. 
457. 

When dissolution warranted 

(1) Where corporation has been 
plundered by its officers or so mis¬ 
managed as to bring it to verge of 
bankruptcy, threatening minority 
stockholders with loss of their in¬ 
vestment, and It seems certain that 
purposes for which corporation was 
organized are no longer attainable 
and there is no other adequate rem¬ 
edy, court of equity, in exercise of 
its inherent power, will appoint re¬ 
ceiver, wind up affairs of corpora¬ 
tion, distribute its assets, and decree 
dissolution at suit of minority stock¬ 
holder.—Goodwin V. Milwaukee Lith¬ 
ographing Co., 177 N.W. 618, 171 Wis. 
351. 

(2) Minority stockholders may file 
bill under common law to dissolve 
corporation and distribute its assets 
to those entitled thereto, where it 
has failed in purpose of its organiza¬ 
tion and can no longer be conducted 
except at a loss.—Fisher v. Bankers* 
Fire & Marine Ins. Co.. Ala., 155 So. 
538—.Jones v. Henderson, 98 So. 878, 
210 Ala. 614—Decatur Land Co. v. 
Robinson, 63 So. 623, 184 Ala. 324. 

(3) Minority stockholders arc enti¬ 
tled to dissolution of corporation 
where corporation was being conduct¬ 
ed at loss and directors were re¬ 
fraining from applying for dissolu¬ 
tion in order to enrich officers and 
majority stockholders.—Kroger v. 
Jaburg, 248 N.Y.S. 387, 231 App.Div. 
641. 

(4) Fraud of directors In refrain¬ 


ing from dissolving corporation may 
constitute breach of duty.—Kroger v. 
Jaburg, supra. 

When. disBolutloa not warranted 

(1) Winding up of corporation or 
liquidation and distribution of its as¬ 
sets is not warranted in suit by mi¬ 
nority stockholders based on misman¬ 
agement or fraud of officers unless 
corporation has practically discon¬ 
tinued all of its business or is no 
longer capable of being made to car¬ 
ry out corporate functions.—Mills 
Development Corporation v. Shipp & 
Head, 171 So. 533, 126 Fla. 490. 

(2) Corporate dissolution was im¬ 
proper at suit of two stockholders 
owning less than two sevenths of 
stock, where opposed by other six, 
management was competent, there 
were no misappropriations, corporate 
purpose had not failed, and condi¬ 
tions needing correction could be 
remedied by ordinary processes.— 
Stott Realty Co. v. Orloff, 247 N.W. 
698. 262 Mich. 376. 

(3) Pledgee of minority stockhold¬ 
er was not entitled to have corpora¬ 
tion dissolved on ground that it had 
abandoned its corporate purpose and 
that principal stockholder had taken 
possession of corporate property and 
converted income to his own use, 
since pledgee had adequate remedy 
by accounting against financially re¬ 
sponsible principal stockholder.—Ar¬ 
eola Sugar Mills Co. v. Burnham, C.C. 
A.Tex., 67 F.2d 981, reversing, DC., 
Burnham v. Areola Sugar Mills Co., 
2 F.Supp. 738, certiorari denied Burn¬ 
ham V. Areola Sugar Mills Co., 54 
S.Ct. 640, 292 U.S. 630. 78 L.Ed. 1484. 

(4) Other instances. 

Ark,—Corning Custom Gin Co. v. 

Oliver, 283 S.W. 977, 171 Ark. 175. 
Ky,—Welsert v. Kraft, 273 S.W. 462, 

209 Ky. 741. 

Fa.—Schuster y. Largman, 162 A. 305, 

308 Pa. 520. 

13. Tex.—Berkshire Petroleum Cor¬ 
poration V. Moore, Civ.App., 268 S. 

W. 484. 

14a C.J. p 1142 note 43. 

Statutes conatruad 

(1) Statute allowing dissolution of 
corporation on petition of stockhold¬ 
ers representing not less than one 
third of capital stock, when beneficial 
to all stockholders, has reference 
only to those matters affecting alike 
all stockholders as such.—Schmitt, 
Realty & Investment Co. v. Monks, 
168 N.E. 213, 32 Ohio App. 405. 

(2) Corporation which has not at¬ 
tempted to carry on its corporate 
business for more than two years 
consecutively will be dissolved in ac- 
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tlon for dissolution by holder of less 
than one fifth of the paid-up stock, 
notwithstanding L.1918 c 147, relat¬ 
ing to dissolution at instance of 
stockholder owning at least one fifth 
of paid-up stock, such statute hav¬ 
ing application to dissolution of cor¬ 
poration doing business as going con¬ 
cern, for insufficiency of dividends, 
and notwithstanding absence of 
showing that stockholder first applied 
to directors or management to take 
action in the matter, rule requiring 
such application as precedent to dis¬ 
solution having no application to dis¬ 
solution for nonuser of powers under 
statute.—Lasley v. Walnut Cove Mer¬ 
cantile Co., 103 S.E. 213, 179 N.C. 
675. 

(3) The statute authorizing minor¬ 
ity stockholders to apply for dissolu¬ 
tion and appointment of receiver wa.«< 
intended to afford minority stock¬ 
holders mi'thod of relief against mis¬ 
management by majority stockhold¬ 
ers, suspension of dividends to freeze 
them out. or depressing market value 
of stock, but It was not intended that 
mere fact that corporation could not 
pay dividimd for three years from 
three years after it began busincBS 
would ipso facto entitle minority 
stockholders to have corporation dis¬ 
solved and receiver appointed.— 
Towles V. South Carolina Produce 
Ass'n, 197 SK 305, 187 S.C. 290. 

Preferred stockholders 

(1) Holders of preferred slock in 
domestic corporation are “stockhold¬ 
ers’* within statute authorizing one 
fifth of .stockholders to bring action 
for dissolution.—Kistler v. Caldwell 
Cotton Mills Co.. 172 S K. 373, 205 N. 
C. 809. 

(2) That holders of preferred stock 
in domestic corporation have no vot¬ 
ing powers or privileges does not de¬ 
prive them of right to bring action 
for dissolution of corporation on pe¬ 
tition of one fifth of stockholders.— 
Kistler v. Caldwell Cotton Mills Co., 
supra. 

(3) That net earnings of corpora¬ 
tion have been sufficient to pay divi¬ 
dends on preferred stock, did not pre¬ 
clude dissolution of corporation on 
petition of one fifth of stockholders, 
unless total dividends equal four per 
cent of total capital stock, both com¬ 
mon and preferred.—Kistler v. Cald¬ 
well Colton Mills Co., supra. 

(4) Statute giving preferred stock¬ 
holders right to require liquidation 
of corporation was held to refer only 
to failure to comply with such condi¬ 
tions and stipulations as parties 
could lawfully make.—^Allied Magnet 
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tors for leave to do so.^^ Such statutes have been 
held constitutional.^® An adversary proceeding for 
dissolution brought under the statute by a minority 
stockholder is the proper method to pursue wher¬ 
ever, for any reason, a voluntary proceeding by the 
majority becomes impracticable;^® nor is it neces¬ 
sary that the minority stockholder should make a 
demand on the corporation for distribution of as¬ 
sets before he brings his petition.^*^ 

Officers of a corporation may ask for its dissolu¬ 
tion under some statutes.^* 

§ 1708. - Nature and Form of Remedy 

A tuU imder the statute by a itockholder to wind 
up the corporation ie regarded as adversary to the cor¬ 
poration. 8uch suit is distinct from a creditor's suit, and 
a bill merely for the appointment of a receiver does not 
necessarily kivolve a dissolution. A statutory proceed¬ 
ing for dissolution is no part of an equitable proceeding 
to liquidate the corporation, nor can the two be Joined. 
Under some circumstances a minority stockholder may 
come into equity to enforce dissolution, but not when 
he has an adequate remedy at law, or has hot taken 
steps to remedy the evil complained of. 

Where a suit for the winding up is instituted by a 
stockholder under a state statute, it is to be regard¬ 
ed as adversary, and not voluntary, as to the cor 
poration, and its character as such is not affected b> 
the fact that the corporation offers little or no re¬ 
sistance to the proceeding.^® A creditor's suit. 


however, is not a stockholder’s suit, and a statute 
providing for the former will not be construed to 
authorize the latter nor does a bill merely ask¬ 
ing for the appointment of a receiver necessarily 
involve the dissolution of the corporation.A stat¬ 
utory proceeding for dissolution is in no sense a 
part of, or auxiliary to, an equitable proceeding to 
liquidate the affairs of a corporation under general 
equitable principles ;22 nor can the two be joined, 
being radically different procecdings.23 

Equity will not grant relief in a proceeding by a 
minority stockholder where there is an adequate 
remedy at law,24 or where such stockholder has not 
taken steps to remedy the evil complained of.^® A 
bill in equity by a minority stockholder for dissolu¬ 
tion is not the proper remedy to redress a private 
injury not amounting to a cause of forfeiture,^® 
nor to enforce particular obligations of the corpo¬ 
ration, the violation of which is specifically penaliz¬ 
ed in other statutes and where a statute pre¬ 
scribes a method of dissolving a corporation by 
certain of its members, and they act in opposition 
to its provisions, they cannot ask the aid of equity 
to dissolve the corporation of which they have vol¬ 
untarily ceased to be members, notwithstanding 
they could have accomplished their purpose by 
proceeding in accordance with the statute.^® How¬ 
ever, where a stockholder seeks to have the corpo- 


Wlre Corporation v. Tuttle, 154 N E 
480, 199 Ind. 166, 60 A L.R 252, n- 
hcaring denied 156 N E. 558, 199 Ind 
166. 

Discretion of oonzt 

(1) Neither under general law of 
corporations nor under statute per¬ 
mitting minority stockholders to ap¬ 
ply for dissolution have minority 
stockholders any such right as mat¬ 
ter of course, since statute leaves the 
issuing of order dissolving corpora¬ 
tion to court’s discretion on consid¬ 
eration of entire record of corpora¬ 
tion’s business history and present 
condition.—Towles v. South Carolina 
Produce Ass’n, 197 S.E. 306, 187 S. 
C. 390. 

(2) The trial Judge did not abuse 
his discretion in refusing to dissolve 
corporation and appoint receiver to 
wind up its affairs and distribute its 
assets at instance of minority stock¬ 
holders on ground that net earnings 
had not been sufficient to pay annual 
dividend over and above salaries and 
expenses for three years, where ma¬ 
jority stockholders had made consid¬ 
erable progress toward recouping 
losses from operations in prior years, 
officers had ceased to draw salaries, 
and in one Instance Indebtedness con¬ 
sidered a loss had been paid.—Towles 


V. South Carolina Produce Ass’n, ^u- 

pra. 

14. Ala.—Minona Portland Cement 
Co V. Reese, 52 So. 523, 167 Ala. 
485. 

15. N.C.—Kistler v. Caldwell Cotton 
Mills Co., 172 S.E. 373. 205 N.C. 809 

16. La —Hart Land, etc., Co. v. Odd 
Fellows Hall Assoc., 77 So. 125, 142 
La. 487. 

17 . Ala.—Central Land Co. v Sulli¬ 
van. 44 So. 644, 152 Ala. 360, 16 
Ann Cns 420. 

18. N Y.—Zeltncr v. Henry Zeltner 
Brewing Co., 66 N.E. 810, 174 NY. 
247, 95 Am.S.R. 574. 

19 . U.S.—Huntington v. Chesapeake, 
etc., U. Co., C.C.Ky., 98 P. 469. 

90. Colo.—People v. Denver Dist. 
Ct.. 80 P. 908, 83 Colo. 293. 

Mich.—Town v. Duplex-Power Car 
Co., 138 N.W. 338, 172 Mich. 619. 

21 . N.Y.—Watkins v. Watkins, etc., 
Lumber Co., 43 N.Y.S. 41, 11 App 
Div. 617. 

22. Gn.—Soperton Bank v. Holland, 
83 S.E. 782, 142 Ga. 796. 

Distinction between statutory pro¬ 
ceedings and equitable proceedings 
based on general equitable Jurisdic¬ 
tion of the court see supra i 1647. 
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23. N.J.—Pierce v. Old Dominion 
Copper Min, etc., Co., 58 A. 319, 67 
N.J.Eq. 399. 

24. N Y.—Hollender v. Rochester 
Food Products Corporation, 207 N. 
Y.S 319, 124 Misc. 130, affirmed 212 
N.Y S. 833, 215 App.Div. 751. 

25. Wash.—Kahan v. Alaska Junk 
Co.. 189 P 262, 111 Wash. 39. lO 
A.L.R. 151. 

▼lolation of crimliial law 

Minority stockholder in junk com¬ 
pany, complaining of its engagement 
in systematic robbery in violation of 
criminal law. who has not gone to 
employees and trie^ to stop the evil 
there, or sought ^ assistance of law. 
or that of customers, etc., but has 
complained only to majority stock¬ 
holder. was not entitled to drastic 
remedy of receivership and dissolu¬ 
tion.—Kahan v. Alaska Junk Co., su¬ 
pra. 

26. Ala—Tutwiler v. Tuscaloosa 
Coal, etc., Co., 7 So. 398. 89 Ala. 
391. 

Mass.—Goddard v. Smilhett, 3 Gray 
116. 

27. N.Y.—Fisher v. World Mut. U 
Ins. Co. 47 How.Pr. 451. 

28L Fla.—Clearwater Citrus Grow¬ 
ers’ Ass’n V. Andrews, 87 So. 963, 
81 Fla. 299. 
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ration dissolved because its members have not ex¬ 
ercised the functions for which it was created, a 
court of equity is the proper forum for relief ab 
initio, and it is not necessary first to seek relief 

within the corporation.^^ 

The remedy for a stockholder who has filed a 
bill for dissolution to prevent the winding up un¬ 
der voluntary proceedings instituted subsequently 
to the bringing of his own suit is injunction, appli¬ 
cation for which may be made in a supplemental 
bill.30 

That stock of decedent’s estate is being voted by 
his executor in his own interest, and contrary to 
the wish of the legatees, is not ground for com¬ 
plaint in a suit by a minority stockholder, a stran¬ 
ger to the estate; but for any such violation of his 
trust by the executor, the beneficiaries of the es¬ 
tate have their remedy in the court administrating 
the trust.3i 

§ 1709, -Jurisdiction and Venue 

The venue of actions against corporations for dissolu¬ 
tion is governed by statute. 

The venue of an action by a stockholder to dis¬ 
solve a corporation is governed by statutc.32 Un¬ 
der the statutes in some states the corporation has 
a right in a suit for dissolution to be sued in the 
county of its residence, but this right may be waiv¬ 
ed by answering to the merits and proceeding to 
trial.33 ^ 

§ 1710. -Parties and Persons Entitled to 

Sue 

. Petitioners 
b. Respondents 

29. Ala.—Cairns v. Bethea, 101 So. 

687. 211 Ala. 635. 

Sa U.S.—Kessler v. 

Constr., etc., Co., C.C.Conn., 

258. 

31. U.S.—Swan v. Consolidated Wa¬ 
ter Co. of Pomona, C.C.A.Cal., 28 
P.2d 971. 

32. Xiocatioa of oorporatloa and 
property 

Stockholders’ suit to dissolve cor¬ 
poration and wind up its affairs and 
for an accounting by its officers is 
’’local" within statute determining 
venue of suit In chancery, ond suit 
was maintainable only in chancery 
court of county wherein corporation 
and its property were located.—Or- 
loff V. Morehead Mfg. Co.. 262 N.W. 

736. 273 Mich. 62. 

Whore oorporatloa does bueiaese 
That land of corporation, to pro¬ 
cure sale of which was purpose of 
stockholder’s bill for dissolution. 


A. Petiti<m«n 

Under tome statutes either a stockholder or a credi¬ 
tor Is a proper party plaintiff, and a bill may be filed by 
a minority stockholder for himself and such others as 
may desire to Join, where the parties interested are so 
numerous that they cannot without Inconvenience and 
delay be all brought Into court. The administrator of 
a deceased stockholder Is a proper party plaintiff. A 
stockholder cannot, without authority from the corpora¬ 
tion, Join It with himself as complainant. Defect of 
parties may be raised by demurrer. 

As previously stated, supra § 1707, a minority 
stockholder cannot ordinarily maintain dissolution 
proceedings unless the statute authorizes him to 
do so. Under statutes which provide that every 
person interested as owner of stock or creditor of 
a corporation is a proper party and shall be admit¬ 
ted as a party to assert his rights, either a stock¬ 
holder or a creditor may institute proceedings;®^ 
nor is there a misjoinder when creditors are 
brought in with the minority stockholders as par¬ 
ties complainant.®® Where it is shown that the 
parties interested arc so numerous that they can¬ 
not, without manifest inconvenience and oppressive 
delay, be all brought before the court, a bill may 
be filed by a minority stockholder for himself and 
such as may desire to join therein; but in the ab¬ 
sence of such a showing all of the stockholders 
must be made parties, either as complainants or de¬ 
fendants,®® and the court, on the submission of 
final decree, will of its own motion take notice of 
the absence of such necessary parties.®^ In a pro¬ 
ceeding under a statute authorizing a suit for dis¬ 
solution by the holders of two thirds in value of 
the corporate stock, the administrator of a deceased 
stockholder is a proper party complainant.®® Where 
the statute confers on creditors and stockholders the 

of stock or as creditor of corporation 
Is a proper party to action to dis¬ 
solve corporation, distribute its pro¬ 
ceeds, and pay claims, and should be 
admitted to assert any right; and 
hence where husband and w.fe are 
each creditors of corporat’on they 
are proper parties to such suit to as¬ 
sert their respective rights, and 
there is no misjoinder from the fact 
that they are parties plaintiff, not¬ 
withstanding only husband is stock¬ 
holder.—Mount Nebo Anthracite Coal 
Co. v. Martin, supra. 

33. Ala.—Lacey v. General Bond & 
Mortgage Co., 147 So. 177, 226 Ala. 
429—-Burg v. Smith. 133 So. 687, 
222 Ala. 600—Oettinger v. Heaney, 
127 So. 195, 220 Ala. 613. 

37. Ala.—Lacey v. General Bond A; 
Mortgage Co., 147 So. 177, 226 Ala. 
429—Oettinger v. Heaney, 127 So. 
195, 220 Ala. 618. 

82. Ala.—Cullman Real Estate Co. 
V. Beyer, 118 So. 84, 216 Ala. 231. 


Continental 
42 F. 


was located In W county, in which 
it was organized to do business, was 
held presumptively to show venue of 
bill to be in W county, under Code 
1907 § 6112, providing that corpora¬ 
tion may be sued in any county in 
which it does business, etc.—Cairns 
V. Bethea, 101 So. 687, 211 Ala. 635. 

33. Ariz.—Phoenix Big 4 Adv. Co. v. 
Clingan, 135 P. 713, 1^ Ariz. 34. 

34b Ark.—Corn v. Skillern, 87 S.W. 
142, 76 Ark. 148. 

—Bull V. International Power 
Co., 92 A. 796, 84 N.J.Eq. 6, amend¬ 
ed 93 A. 86, 84 N.J.Eq. 209. 

Suit by creditors generally see infra 
§8 1720-1726. 

35. Ark.—Mount Nebo Anthracite 
Coal Co. V. Martin, ill S.W. 1002. 
86 Ark. 608, motion to retax costs 
denied 112 S.W. 882. 

Kusbaad and wife as stookholders 
aad creditors 

Every person interested as owner 
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right to bring suit to dissolve a corporation on the 
ground of insolvency, such a suit cannot be brought 
by an individual creditor of a stockholder, until 
such stockholder has obtained judgment against the 
stockholder, levied on his stock, and bought in at 
the sale.** A judgment can be entered only if all 
persons having an interest in the proceedings ap¬ 
pear as parties therein.^* A stockholder, to entitle 
him to bring proceedings for dissolution under the 
statute, need not have legal title to his stock; an 
equitable interest is sufficient for maintenance of 
his action under the statute but where the eq¬ 
uitable owner's estate is in the hands of a receiver, 
the receiver is not a stockholder within the meaning 
of a statute so as to authorize him to institute pro¬ 
ceedings for the dissolution of the corporation.^* 
A minority stockholder’s title and right to sue may 
be contested by the other stockholders, even though 
the bill is taken for confessed against the corpora¬ 
tion.^* A stockholder cannot, without authority 
from the corporation, join it with himself as com¬ 
plainant in a bill to wind up the corporation and 
sell its property.^^ An illusory suit in the name of 
a stockholder, but really prosecuted by, and in the 
interest of, a rival and competing company, cannot 
be maintained for the purpose of dissolving another 
association or company, of which the nominal plain¬ 
tiff may be a member.^* 

A demurrer to the bill is a proper method of ob¬ 
jecting to the suit on the ground of defect of par 
ties.^* 

b. Bespondents 

Tho corporation and all the etockholdere not appear¬ 


ing ae eomplalnante are neeeeeary partlee defendant In 
the absence of a showing that It Is practically Impossible 
to make them parties or that their Interests are adequate¬ 
ly represented. In general, all persons whose Interests 
may be adversely affected should be made parties defend¬ 
ant. Corporate creditors are in some cases necessary par¬ 
ties defendant, as are directors charged with fraud. A 
judgment forfeiting a corporate charter is a nullity where 
the state is not a party. 

The corporation,^^ and all stockholders of the 
corporation not appearing as parties complainant in 
a bill for its dissolution,^® are necessary parties 
respondent, in the absence of a showing that it is 
practically impossible to make them parties,^* or 
that their interests are adequately represented.** 
In a suit by preferred stockholders for dissolution 
of a corporation and the appointment of receivers 
to sell the assets, officers, directors, and common 
stockholders of the corporation are not indispensa¬ 
ble parties defendant.*^ Provision is sometimes 
made by rule of court that, where a bill to dissolve 
is brought by a minority stockholder, plaintiff is re¬ 
lieved from the necessity of making all of the stock¬ 
holders parties if the larger stockholders are join¬ 
ed, where their interests are identical to the inter¬ 
ests of those not joined.** In general, any persons 
whose rights or interests may be adversely affected 
by the relief sought should be made parties respond¬ 
ent to the proceedings.** 

An administrator of a deceased stockholder is a 
necessary party, representing his intestate’s inter¬ 
est;*^ but a distributee of a deceased stockholder 
is not a necessary party, and whether he is a prop¬ 
er party can be raised only by him.** In a pro¬ 
ceeding to wind up the affairs of a corporation, in 


39. Ark.—^A. II. Scoggln & Co. v. 
City Nat. Bank, 299 S.W. 1033. 175 
Ark. 461. 

40l Ala.—McKleroy v. Gadsden 
Land, etc., Co.. 28 So. 660. 126 Ala. 
184. 

moekholdeni not parties 

A decree of diesolution rendered 
on bill to which stockholders at large 
were not made parties Is void, even 
though president of corporation con¬ 
sented to entering of decree.—Mc¬ 
Kleroy V. Gadsden Land, etc., Co., 
supra. 

41. N.J.—O'Grady v. U. S. Indepen¬ 
dent Tol. Co., 71 A. 1040. 21 L.R.A., 
N.S.. 732. 

N.C.—Mitchell V. Aulander Realty 
Co.. 86 S.B. 368. 169 N.C. 616. 

40. Ohio.—Armstrong v. Herancourt 
Brewing Co.. 11 Ohio Dec.. Reprint, 
297, 26 Cinc.L.Bul. 39. 

43 , Tenn.—Crutchfield v. Mutual 

Gas-Light Co.. 2 S.W. 668. 

44ta Tenn.—Tennessee Mountain Pe¬ 


troleum. etc., Co. V. Ayers, Ch. | 
App., 43 S.W. 744. 

45. N.Y.—Belmont v. Erie R. Cj.. 52 
Barb. 637—^Waterbury v. Mer¬ 
chants' Union Express Co., 50 Barb. 
167. 

46. Ill.—Quait V. Wortham Bros. 
Co., 176 I11.APP. 273. 

47. Ala.—Jones v. Henderson, 98 
So. 878, 210 Ala. 614. 

14a C.J. p 1142 note 68. 

Nonjoinder of the corporation as 
ground for dismissal see infra S 
1715. 

48. Ala.—Fisher v. Bankers’ Fire 
& Marino Ins. Co., 155 So. 538, 229 
Ala. 173—Jones v. Henderson. 98 
So. 878, 210 Ala. 614. 

14a C.J. p 1142 note 59. 

49. U.S.--Tower Hlll-Connellsville 
Coke Co. of West Virginia v. Pied¬ 
mont Coal Co., C.C.A.W.Va., 64 F. 
2d 817, 91 A.L.R. 648, certiorari 

I denied 54 S.Ct. 93. 290 U.S. 675. 78 

I L.Ed. 582. 


Ala.—Lacey v. General Bond & Mort¬ 
gage Co., 147 So. 177, 226 Ala. 429 
—Burg V. Smith. 133 So. 687. 222 
Ala, 600—Gettinger v. Heaney, 127 

So. 195. 220 Ala. 613. 

14a C.J. p 1143 note 60. 

SOk U.S.—Tower Hill-Connellaville 
Coke Co. of West Virginia v. Pied¬ 
mont Coal Co., C.C.A.W.Va., 64 F. 
2d 817, 91 A.L.R. 648, certiorari 
denied 54 S.Ct. 93, 290 U.S. 675, 78 
L.Kd. 582. 

14a C.J. p 1143 note 61. 

51. U.S.—Tower Hill-Connellsville 
Coke Co. of West Virginia v. Pied¬ 
mont Coal Co., supra. 

52. Ala.—Decatur Land Co. v. Rob¬ 
inson. 63 So. 622, 184 Ala. 322. 

53. U.S.—Watson v. U. S. Sugar Re¬ 
finery. Ill., 68 F. 769. 15 C.C.A. 662. 

14a C.J. p 1143 note 64. 

54. Ala.—^Wolfe v. Underwood, 12 
So. 234, 97 Ala. 376. 

55. Ala.—Cullman Real Estate Co. 

I v. Beyer, 113 So. 34, 216 Ala. 231. 
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which it is sought to settle with the corporate cred¬ 
itors and distribute the assets, all creditors are 
deemed parties plaintiff, and the stockholders whose 
liability on their subscriptions to stock is sought to 
be enforced must be made parties defendant but 
persons liable to the corporation on unpaid subscrip¬ 
tions to debentures issued by the corporation are 
not proper parties defendant, cither on the theory 
that they are “stockholders,” or that there was a 
community of interest between subscribers, giving 
rise to a right to an accounting.57 

A merely nominal stockholder is not a necessary 
party.58 

Former stockholders. A stockholder cannot claim 
to represent former stockholders who have sold 
their stock on the ground that they were induced to 
part with their stock for an inadequate considera¬ 
tion, if they themselves do not object to the sale.®® 

Directors alleged to be guilty of fraudulent con¬ 
duct are necessary parties respondent to the suit 
brought for dissolution on that ground; but direc¬ 
tors or other officers not charged with the fraud 
cannot be made parties respondent for purposes of 
discovery.®® 

The state. In a suit brought by a stockholder 
against the officers of a corporation for an account¬ 
ing, it has been held that the court could not enter 
a decree of dissolution where the state is not a par¬ 
ty to the suit.®i 

§ 1711. — Intervention 

Corporate creditors may Intervene, and to may a 
trustee into whose hands securities for the payment of 
interest on corporate bonds have come. A purchaser 
pendente lite may properly be denied the right to inter¬ 
vene. 

Where a bill in chancery is filed by a stockholder 
to enforce dissolution, as authorized by statute, cor¬ 
porate creditors are entitled to come in and become 


parties in a suit,®® provided they have reduced their 
claims to judgment.®® The right to intervene has 
been given to a trustee into whose hands have been 
deposited securities for the payment of interest on 
bonds issued by the corporation, even though there 
has been no default in interest on the happening of 
which the trustee was empowered to sell the sccuri- 
ties.®4 On general principles of equity, where such 
a proceeding takes place in a court possessing eq¬ 
uity powers, it would be within the discretion of the 
court to allow a creditor to intervene, even after 
the expiration of the time previously limited for 
that purpose.®® One who acquires corporate stock 
pendente lite may properly be denied the right to 
intervene and file an answer, especially where the 
answer of one of the defendants is sufficient to put 
in issue defenses available to every other claimant 
of stock.®® 

§ 1712. -Pleading 

a. Complaint, bill, or petition 

b. Answer 

c. Amendments 

a. Complaint, Bill, or Petition 

(1) In general 

(2) Compliance with conditions preced¬ 

ent 

(3) Description of property and disclos¬ 

ure of assets 

(1) In General 

The plaintiff must show by specific and definite al¬ 
legations a right to the relief sought. A bill which fails 
to show diligence to ascertain the Identity of stockhold¬ 
ers other than the plaintiff and respondents Is insuffi¬ 
cient. There must be a proper prayer for relief. A statu¬ 
tory bill need not be verified. 

The complaint, bill, or petition must allege all 
facts necessary to show a right to the relief 
sought,®7 and complainants’ right to maintain the 


se. WIs.—Pettingill v. State Mar¬ 
keting Ass’n. 226 N.W. 834, 199 
Wis. 200. 

87. Wis.—Pettingill v. State Mar¬ 
keting Ass'n. supra. 

68. Mich.—Sant v. Perronville Shin¬ 
gle Co.. 146 N.W. 212. 179 Mich. 42. 

6^ Iowa.—Beidenkopf v. Des Moines 
L. Ins. Co , 142 N.W. 434, 160 Io¬ 
wa 629, 46 L.R.A.,N.S., 290. 

80. Ala.—Tutwiler v. Tuskaloosa 
Coal. etc.. Co., 7 So. 398, 89 Ala. 
391. 

81. Tex.—Pickett v. Abney, 19 S.W. 
859, 84 Tex. 645. 

88. Ky.—Cavalier Advertising Serv¬ 
ice V. Hudson, 90 S.W.2d 28, 262 
Ky. 282. 

14a C.J. p 1146 note 8. 


83. Mich.—In re Abbott, 163 N.W. 
796, 187 Mich. 229. 

84. U.S.—American Bldg., etc.. As¬ 
soc. V. Carter, Tex.. 99 P. 7, 39 C. 
C.A. 393—Miles v. New South 
Bldg., etc.. Assoc., C.C.Ga., 99 F. 
4. 

85. U.S.—In re Dennett, Ariz.. 221 
P. 350, 136 C.C.A. 422. 

14a C.J. p 1145 note 12. 

68. Colo.—Hollingsworth v. Hunn, 
22 P.2d 1118, 93 Colo. 1. 

67. W.Va.—Hobinson v. Welmer- 
Warren Co., 157 S.E. 86, 110 W.Va. 
143. 

14a C.J. p 1143 note 71. 

Pleading held snftoient 

(1) Bill by stockholder, alleging 
that corporation had suspended per¬ 
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formance of functions for which it 
was created, praying for dissolution 
and that its coal properties be sold 
and proceeds distributed, was held 
to state cause of action.—Cairns v. 
Bethea. 101 So. 687, 211 Ala. 636. 

(2) Minority stockholders were en¬ 
titled to go to trial in suit to com¬ 
pel dissolution, under cause of ac¬ 
tion alleging facts to show corpo¬ 
ration was being conducted at loss 
and that majority stockholders were 
fraudulently depleting corporation's 
assets.—Kroger v. Jaburg, 248 N.Y. 
S. 387, 231 App.Div. 641. 

(3) Other pleadings sufficient. 
Tex.—Crow v. Cattlemen's Trust Co., 

Civ.App., 198 S.W. 1047, error re¬ 
fused. 
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suit.®* The allegations must be specific and definite 
and not mere conclusions of complainant.®* The 
petition must specifically allege when, and under 
what law, the corporation was organized.*^® A bill 
for dissolution of a corporation on the ground that 
it had wholly failed of the purpose for which it 
was organized need not allege that the corporation 
is insoJvent.^i Where all of the stockholders are 
necessary parties to a bill for dissolution, a bill 
which fails to aver that complainant exercised due 
diligence to ascertain the identity of stockholders 
other than himself and respondents is insufficient.^* 

Disclosing grounds for equitable relief, A bill in 
equity brought by a minority stockholder for a dis¬ 
solution, not founded on any statute authorizing it, 
must disclose grounds for equitable relief on gen¬ 
eral equitable principles,^3 and where such grounds 
are not disclosed, dissolution will not be granted.*^^ 

Equity rules in statutory proceedings, A bill by 
a minority stockholder, brought under a statute au¬ 
thorizing it, is not subject to a rule of an equity 
court requiring that a bill by stockholders should 
allege that the suit is not collusive and show par¬ 
ticularly the efforts put forth to secure action by 
the corporation’s directors;*^® nor is it subject to an 


equity rule providing that a bill by stockholders 
must be verified by oath and must contain an allega¬ 
tion that plaintiff was a stockholder at the time of 
the transaction of which he complains and hence 
where the statute itself does not require it, these 
allegations need not be madc.^*^ 

Prayer for relief. Dissolution cannot be granted 
on pleadings containing no prayer for that or sim¬ 
ilar relief.^* The prayer for process and injunc¬ 
tion in a stockholder’s bill for dissolution should 
be directed against the corporation, not against its 
officers* only.*^* If the prayer for process and in¬ 
junction is directed against the officers only, a plea 
is not necessary to bring the defect to the notice of 
the court, where the true name of the corporation 
appears elsewhere in the bill.** 

Verification. A statutory bill for dissolution 
need not be verified by affidavit. 

(2) Compliance with Conditions Precedent 

Compliance with conditione precedent must be al¬ 
leged. 

The bill or complaint should show that all stat¬ 
utory requirements in the bringing of the suit have 
been complied with.** Where the statute requires 


Wash.—Creoaan v. Eilenbergr, 221 P. 
304. 127 Wash. 439. 

Pleadings held lasufieient 

(1) Bill against lodge, alleging 
difference of opinion in manage¬ 
ment but not averring insolvency, or 
that Inharmonious proceedings were 
in violation of law or regulations 
governing lodge, and not charging 
defendants with waste or fraud, did 
not state grounds for statutory dis¬ 
solution of corporation.—Scott v. 
Most Worshipful Grand Lodge of F, 
A. & A. M.. 28 F.2d 991. 67 App.D.C. 
383. 

(2) In minority stockholders* pro- 
cecHling for dissolution of land com¬ 
pany, bill was held insufficient to 
show that there had been abandon¬ 
ment, either of corporation or of its 
business, or that charter objects of 
corporation had failed In any legal 
sense, or that pursuit of its objects 
had been completely abandoned, or 
t}4at their attainment had become im¬ 
possible.—Miller v. Herzberg, 81 So. 
565, 202 Ala. 613. 

(3) Other pleadings InsufRcient 
U.S.—Swan v. Consolidated Water 

Co of Pomona, C.C.A.Cal, 28 F.2d 
971. 

Cal.—Loney v. Consolidated Water 
Co. of Pomona, 9 P.2d 888, 122 
Cal.App. 360. 

D.C.—Scott v. Most Worshipful 
Grand Lodge of F., A. & A. M., su¬ 
pra. 

Oa.—Smith v. Albright-Kngland Co , 
166 SE. 313, 171 Ga. 644—Albright 


V, Fulton County Home Builders, 
107 S.E. 335, 151 Qa. 485. 

N.V.—Lichtenstadter v. Lichtenstad- 
ter Bros, 224 N.Y.S 459, 130 Misc. 
772—In re Friedlieb, 184 N.Y.S. 
763. 

Tex,—Parker v, American Sulphur & 
Fertilizer Co., Civ.App., 8 S.W.2d 
124. 

68. Necessary allegations 

In absence of allegation that mi¬ 
nority stockholders owned twenty 
five per cent of corporation’s stock 
or that corporation was insolvent, 
complaint is insufficient to show that 
plaintiffs were entitled to sue for 
dissolution.—Prairie Lea Production 
Co. V. Tiller, Tex.Civ App., 286 S.W. 
638. 

69. TT.S —Swan v. Consolidated Wa¬ 
ter Co. of Pomona, C'C.A.Cal., 28 
F.2(l 971 

Pa—Schuster v. Largman, 162 A. 

305, 808 Pn 620. 

14a CJ. p 1143 note 72. 

70. Ind.—Crawfordsville, etc , Turnp 
(*o. V Fletcher, 2 N.E. 243, 104 
Ind. 97 

71. Ala.—Burg v. Smith, 133 So. 687, 
222 Ala 600. 

72. Ala.—Burg v Smith, supra. 
Allegations held InsnAoient 

Ala.—Fisher v. Bankers' Fire & Ma¬ 
rine Ins. Co., 155 So. 638, 229 Ala. 
173. 

73. U.S.—Worth Mfg. Co. v. Bing¬ 
ham. N.C., 116 F. 786, 64 C.C.A. 
119. 


Pa.—Schuster v. Largman, 162 A. 

305, 308 Pa. 520. 

AllegatUms held snftelent 
Ala—Jones v. Henderson, 98 So. 878, 
210 Ala. 614. 

Ohio.—Divine v. Auto Motor Car Co., 
9 Ohio N P,N.S., 204. 

74. US—Worth Mfg. Co. v. Bing; 
ham, N.C.. 116 F. 785, 54 C.C.A. 
119. 

76. U.S.—Stevens v. Empire Casual¬ 
ty Co., C.C.W.Va., 180 F. 283— 
Briggs v. Traders’ Co, C.C.W.Va., 

145 F. 264. 

76. U S —Taylor v. Decatur Miner¬ 
al & Land Co.. CC.Ala., 112 F. 449. 

77. U.S.—Stevens v. Empire Casu¬ 
alty Co., C.C.W.Va., 180 F. 283— 
Briggs v. Traders’ Co., C.C.W.Va., 

146 F. 264—Taylor v. Docatur Min¬ 
eral & Land Co., C.C Ala., 112 F. 
449. 

78. Ark —Warner v. Bonds, 163 S. 
\V. 788. Ill Ark. 238. 

79. N.Y.—Verplanck v. Mercantile 
Ins. Co., 2 Paige 437, 1 Edw. 84. 

80. N.Y.—Verplanck v. Mercantile 
Ins. Co., supra. 

81. Ala —Cullman Real Estate Co. 
V Beyer, 113 So. 34. 216 Ala. 231. 
Until active proceedings for ap¬ 
pointment of receiver sworn bill or 
petition is not required.—Cullman 
Heal Estate Co. v. Beyer, supra. 

82. Ala—Cullman Real Estate Co. 
V. Beyer, 113 So. 34, 216 Ala. 231. 

14a C.J. p 1144 note 75. 
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that minority stockholders should have leave to sue 
after having attempted and failed to secure action 
by the attorney general, facts showing application 
to the attorney general, his failure to act, and the 
leave to sue granted by the court must be alleged.*® 
Where the statute requires that a bill can be 
brought only by stockholders representing at least 
a fixed amount of stock, the fact that that require¬ 
ment is met in the present suit must distinctly ap¬ 
pear in the petition, and the defect cannot be cured 
by another stockholder, not a party to the first pe¬ 
tition, filing an additional petition signed by the 
requisite number.*^ 

(3) Description of Property and Disclosure 
of Assets 

Where it Is alleged that the corporation has never 
legally been Incorporated, it is not necessary to allege 
that it has property to be distributed among the stock¬ 
holders, and in a proceeding to wind up the affairs of an 
Insolvent corporation the plaintiff need not describe the 
property In order to give the court Jurisdiction to sell 
the same. Under, some statutes the plaintiff must ask 
for an order requiring the corporation to furnish inven¬ 
tories or statements disclosing the assets of the corpo¬ 
ration, and then file a petition annexing such Inventories 
or statements as a part of the application. 

Where it is alleged that the corporation has nev¬ 
er been legally incorporated, it is not necessary also 
to allege that it has money or property to be distrib¬ 
uted among stockholders.*® In proceedings for the 
winding up of the affairs of an insolvent corpora¬ 
tion, it is not necessary specifically to describe the 
property of the corporation in order to give the 
court jurisdiction to sell the same.** Under some 
statutes, minority stockholders seeking dissolution 
must allege and show that the dissolution would prob¬ 
ably be beneficial to the stockholders and ask for an 
order requiring the corporation to furnish inven¬ 
tories, accounts, and statements disclosing the assets 
of the corporation, whereupon they must file a pe¬ 
tition annexing such inventories and statements as a 
part of the application for dissolution; no excuse 
for their omission can be accepted,*^ and no decree 


of dissolution can be entered until a disclosure of 
the corporate assets by the petitioner has been 
made.** 

b. Answer 

A mere denial of Ineolveney by the defendant will not 
avail If the admissions in the answer establish insolvency 
as a fact. By answering, the corporation waives the 
plaintiff's failure to allege that he had exhausted every 
effort within the corporation to remedy the wrongs com¬ 
plained of. Where the defendants fiie a cross petition, 
plaintiffs may in their answer thereto plead any matter 
essential to the relief demanded In the petition. An 
answer may by Its allegations constitute an amendment 
of the bill. 

If the admissions contained in an answer in a suit 
to dissolve an alleged insolvent corporation estab¬ 
lish tlfe existence of insolvency as a fact, the mere 
denial of the insolvency in the answer will not 
avail.*® An answer operates as a waiver of any ob¬ 
jection that the corporation might make to a failure 
on the part of the stockholder to allege that he had 
exhausted every effort within the corporation to 
remedy the wrongs of which he complains before 
bringing suit for dissolution.®* Where in a suit to 
wind up a corporation a cross petition is filed by 
defendants, plaintiffs may, in their answer to the 
cross petition, plead any matter essential to the 
winding up of the affairs of the corporation.®^ 

Answer as amendment of hill. An answer by a 
corporation asking that a dissolution prayed for in 
a bill brought by its directors may be had under a 
certain statute is in effect an amendment of the di¬ 
rectors' bill.®* 

c. Amendments 

An amendment extending the relief sought by the 
original bill may be allowed; but an amendment which 
renders the bill multifarious will be denied. 

Amendments may be allowed extending the re¬ 
lief, if consistent with the relief sought in, and jus¬ 
tified by, the original bill.®* A bill brought to dis¬ 
solve a holding company and joining a number of 
other corporations, whose stock was held by the 


VaUnre to obtain oonaeat of all 
atocKholders 

Holders of two thirds value of 
corporate stock, suln^^ for dissolu¬ 
tion, may allegre failure to obtain 
consent of all stockholders substan¬ 
tially in statutory langruage.—Cull¬ 
man Real Estate Co. v. Beyer, supra. 

83. N.Y.—Swords v. Northern Light 
on Co., 17 Abb.N.Cas. 116. 

84b Ohio.—Herancourt Brewing Co. 
V. Armstrong, 6 Ohio Cir.Ct. 468, 3 
Ohio Cir.Dec. 541. 

eSb Ind.—^Albert v. State, 66 Ind. 
418. 


86. U.S.—^Williams v. American 

Ass'n, Tenn., 197 P. 500, 18 C.C. 

A. 1. 

87. Ohio.—Summers v. Thomas Mfg. 
Co.. 92 N.E. 482, 82 Ohio St. 338— 
Fitch V. Sprague Carriage Co., 19 
Ohio Cir.Ct. 296, 10 Ohio Cir.Dec. 
620. 

Zn BTorth Carolina it is proper for 
the court, on motion of plaintiff, to 
require defendants to file Inventories 
in accordance with the provisions of 
Code S 1186.—Kistler v. Caldwell 
Cotton Mills Co., 172 S.E. 373, 205 N. 
C. 809. 

88. Ohio.—Fitch v. Sprague Carriage 
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Co.. 19 Ohio Cir.Ct. 296, 10 Ohio 
Cir.Dec. 520. 

88. Md.—Barton v. International 
Fraternal Alliance, 36 A. 668, 86 
Md. 14. 

90. Tenn.—Falls v. Anglo-Teutonla 
Bldg., etc., Ass’n, 68 S.W. 326, 106 
Tenn. 18. 

91. Kan.—McCleery v. McClcery 
Lumber Co., 257 P. 748, 124 Kan. 
186. 

98. Oa.—Soperton Bank v. Holland, 
83 S.E. 782, 142 Ga. 796. 

93. U.S.—Harden v. Newton, C.C. 
Conn., 11 F.Cas.No.6.064, 14 Blackf. 
876. 
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holding company, is objectionable as being multi¬ 
farious where it asks for special relief as against 
one of the subsidiary corporations, and an amend¬ 
ment to the original bill asking for such special re¬ 
lief will be disallowed on that ground.®^ A stock¬ 
holder's suit to enjoin foreclosure of a mortgage 
and for the appointment of a receiver, may, by 
amendment of the petition, become a suit by the 
stockholders and the corporation to appoint a re¬ 
ceiver with power to sell the corporate property and 
distribute the proceeds.®® 

§ 1713. — Notice of Petition 

Notice of a minority etockholder't petition for dle- 
eolutlon and the appointment of a receiver on the ground 
of miemanagement by the director! must be given to the 
corporation, Its officers, or persons Interested, and such 
notice cannot be waived by the officers., A statute pro¬ 
viding for notice before hearing an application for a re¬ 
ceiver does not require notice to the corporation of a 
petition for dissolution which contains no prayer for a 
receiver. 

Notice of a minority stockholder's petition for 
dissolution and the appointment of a receiver, un.- 
der a statute authorizing such proceedings wherev¬ 
er mismanagement or waste by directors is shown, 
must be given to the corporation, its officers, or per¬ 
sons interested therein, even when the statute makes 
no express provisions for giving such noticeand 
notice cannot be waived by the officers of the cor¬ 
poration.®^ Under such statutes the court cannot 
dissolve a corporation where the parties interested 
have had no notice and no opportunity to be heard 
on the issues involved, and a proceeding resulting 
in ex parte orders dissolving the corporation and 
appointing a receiver to wind it up may be reviewed 
on certiorari by anyone having an interest in the 
proceedings.®® On the other hand, it has been held 
that a statute authorizing a minority stockholder to 
bring a petition for dissolution, and further provid¬ 
ing that notice shall be given a certain number of 
days before the hearing on application for a receiv¬ 
er, docs not require notice to be given to the corpo¬ 
ration of a petition for its dissolution merely where 


it contains no prayer for appointment of a receiver, 
the statutory requirement applying only to cases 
where a receiver was asked for.®® 

§ 1714. —- Hearing; Evidence 

The court must determine the rights of the parties 
at the time of filing a bill by the stockholders for dis¬ 
solution on the ground of abandonment. The burden of 
proving the allegations of the petition are on petitioner. 
A statute authorizing the court to withhold a decree for 
dissolution of a nonprofit corporation If the record dis¬ 
closes prejudice to the public welfare or the interests of 
the members does not require negative proof by the 
petitioner where respondents do not show prejudice. The 
general rules are applicable to the admissibility and the 
weight and sufficiency of the evidence. 

The court, in a suit by minority stockholders to 
dissolve a corporation must determine the rights of 
the parties on the facts existing at the filing of the 
bill, with reference to the condition of the corpora¬ 
tion and the question of its being a going con- 
cern.i The averment that complainants arc stock¬ 
holders in defendant corporation, does not conclude 
the court or defendants, but is open to inquiry in 
the course of the proceedings, and the alleged fact 
must be proved at the hearing.® Plaintiff, a minori¬ 
ty stockholder, has the burden of proving his alle¬ 
gations that a majority stockholder was guilty of 
fraud.® A statute providing that the court shall 
withhold a decree of dissolution of a nonprofit cor¬ 
poration if the record discloses prejudice to the 
public welfare or to the interests of the members 
does not requ%re negative proof from petitioner 
when no prejudice is shown by respondents.^ The 
petitioners have recourse to any fact or occurrence 
happening at any time before the filing of the bill 
which has legal relevancy to the issues, and are not 
confined to proof of facts occurring since the bring¬ 
ing of a former petition.® On the other hand, facts 
or occurrences happening after the filing of the 
bill are immaterial and so inadmissible.® The tes¬ 
timony of petitioners as to the amount of stock held 
by them is admissible, and the stock took need not 
be produced for that purpose.^ The general rules 


94. NJ—DUtman v. Dlstllline Co. 
of America, 54 A. 570, 64 N.J.Eq. 
537. 

95. Okl.—Citizenn* & Southern Bank 
V. Union Warehouse & Compress 
Co.. 139 S.E. 525, 164 Ga. 735. 

96. Nev.—Hottel v. Esmeralda 
County First Judicial Dlst. Ct., 90 
P. 1062, 30 Nev. 382, 183 Am.S.R. 
731. 

97. La.—State v. Citizens' Sav. 
Bank, 81 La.Ann. 886. 

98. Nev.—Hettel v. Esmeralda 
County First Judicial Dist. Ct., 96 
P. 1062, 30 Nev. 882, 133 Am.S.R. 
781. 


99. Tex.—Kokernot v. Roos, Civ. 
App., 189 SW. 505. 

1. Ala.—Dixie Lumber Co. v. Hel- 
lams, 80 So. 872, 202 Ala. 488— 
Sullivan V. Central Land Co., 55 
So. 612, 178 Ala. 426. 

2. Mich.—Brown v. Pontiac Min. 
Co., 63 N.W. 1000. 105 Mich. 653. 

3. Pa.—Hlawatl v. Maeder-Hlawati 
Co., 137 A. 235, 289 Pa. 233. 

4. Pa.—In re Dissolution of Susque¬ 
hanna Ave. Presbyterian Church 
of Philadelphia, 81 Pa.Dist. & Co. 
597. 


5. Conn.—^Neville v. Litchfield Car- 
riafire Co., 47 Conn. 1C7. 

Bvldsaos Rdmisslblo 

In suit by stockholder for appoint¬ 
ment of receiver to wind up busi¬ 
ness and divide assets, petition sign¬ 
ed by practically all stockholders, 
that If dissolution was deemed nec¬ 
essary, it be done under direction of 
stockholders, was admissible.—Beck¬ 
er V. Home Brewing Co., 136 N.E. 
847, 78 Ind.App. 629. 

6. Ala.—Sullivan v. Central Land 
Co.. 55 So. 612, 173 Ala. 42$. 

7. Ala.—Wolfe v. Underwood, 12 So. 
234. 97 Ala. 375. 
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governing the weight and sufficiency of evidence 
are applicable.* An averment as to the amount of 
capital stock authorized and issued is sufficiently 
proved by an undisputed certified copy of the char¬ 
ter proceedings.® Under some statutes to warrant 
a decree enjoining a corporation from further ex¬ 
ercise of its franchises, plaintiff must prove: (1) 
That the corporation’s business has been conducted 
at great loss and prejudice to creditors or stock¬ 
holders. (2) That the business is being so con¬ 
ducted. (3) That the business cannot be conduct¬ 
ed with safety to the public and advantage to the 
stockholders.^® In order that the business of a 
corporation may be terminated at the complaint of 
a stockholder, on the ground that its purpose is im¬ 
possible of execution, such impossibility must be 
demonstrated to a certainty, and is not to be deter¬ 
mined merely by the weight of the evidcnce.^i 

Damages; findings of referee. Where a referee, 
on sufficient evidence, recommends the allowance 
of a certain amount of general damages, based on 
past profits of the business as an established one, it 
is error for the court to reduce the amount so 

recommended. 12 

§ 1715. - Dismissal of Proceedings 

An action by a minority stockholder may be dis¬ 


missed where no ground for the action Is shown; where 
the action is not brought In good faith; where there Is a 
nonjoinder of necessary parties; or where petitioner Is 
not a member of nor Interested In the corporation. 

Proceedings brought by a minority stockholder 
may be dismissed where neither allegations of the 
petition nor proof adduced at the hearing disclose 
any ground for such action or where the action 
is not brought in good faith for nonjoinder of 
necessary parties;!® or where the petitioner is not 
a member of the corporation nor has any interest 
in its affairs.!® 

§ 1716. — Decree or Order of Dissolution 

Even where the grounds for dissolution are not con¬ 
clusively established, a Judgment of dissolution is within 
the discretion of the court. The time and place of 
rendering or entering Judgment* the questions which may 
be determined, the conditions which may be Imposed, 
and the construction and effect of the Judgment, are 
governed by statute or the general principles of equity. 
The Judgment must be warranted by the pleadings. A 
Judgment of forfeiture does not of Itself dissolve the 
corporation. 

Even where statutory grounds for dissolution are 
not conclusively established, the rendition of a 
judgment of dissolution is within the discretion of 
the court.!^ The decree of dissolution must con¬ 
form in all respects to the requirements of the stat- 


a Bvldeace held sufloient 

(1) To warrant dissolution. 

U.S.—Tower Hill-Connellsville Coke 
Co. of West Virginia v. Piedmont 
Coal Co., C.C.A.Va., 64 P 2d 817, 91 
A.L.R. 648. certiorari denied 54 S. 
Ct. 93, 290 U.S. 675, 78 L.Ed. 582. 
Conn.—Mhnotte E. Chatfield Co. v. 
Coffey Uaundrles, 160 A. 511, 111 
Conn. 497. 

Ohio.—Schmitt Realty & Investment 
Co. V. Monks, 168 N.E. 213, 32 Ohio 
App. 405. 

Wls.—Goodwin v. Milwaukee Litho¬ 
graphing Co.. 177 N.W. 618, 171 
Wis. 361. 

(2) To Justify conclusion that suit 
by stockholders for liquidation of 
corporation was not instituted pri¬ 
marily to salvage interest in assets 
of corporation, but to defeat success¬ 
ful prosecution of suit by corpora¬ 
tion against one of stockholders in 
another state, and to remove corpo¬ 
ration as competitor of another cor¬ 
poration under control of such stock¬ 
holders.—Wineburgh v. Dallas Pos¬ 
ter Advertising Co., Tex.Clv.App., 98 
S.W.2d 252. 

(3) To sustain finding as to liabil¬ 
ity of corporation on note given in¬ 
tervener.—Cavalier Advertising Serv¬ 
ice v. Hudson, 90 S.W.2d 28, 262 Ky 
282. 

Bvidenoe held lasoJIloient 

(1) To warrant dissolution. 


Ala.—Dixie Lumber Co. v. Hellams, 
80 So. 872, 202 Ala. 488. 

Ind.—Becker v. Home Brewing Co., 
136 N.E. 847, 78 Ind.App. 629. 

Okl —Bell v. Northrop-Bell Oil & 
Gas Co., 171 P. 1115, 69 Okl. 232. 
Wash.—^Kahan v. Alaska Junk Co., 
189 P. 262. Ill Wash. 39, W) A.L.R. 
151. 

(2) To prove particular facts. 

Ky.—Cavalier Advertising Service v. 

Hudson, 90 S W 2d 28, 262 Ky. 282 
Va.—Gudebrud v. Ward's Adm’r, 182 
S.E. 118, 165 Va. 444. 

9. Ala.—Wolfe v. Underwood, 12 So. 
234, 97 Ala. 375. 

10. N.J.—Kron v. Trenton Automo¬ 
tive Collateral Co., 124 A. 757, 96 
N.J.Rq. 162. 

XnsnAolent proof 

(1) That company's business has 
been conducted at great loss and 
prejudice to creditors or stockhold¬ 
ers, is not shown by proof that com¬ 
pany's capital has been diminished 
by fraud in original corporate or¬ 
ganization prior to commencing Its 
business.—Kron v. Trenton Automo¬ 
tive Collateral Co., supra. 

(2) That business is being con¬ 
ducted at great loss and prejudice to 
ored4tors and stockholders is not 
shown by proof that stockholders are 
not receiving dividends because of 
Insufficient corporate income, or by 
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proof of failure to recoup past loss¬ 
es.—Kron V. Trenton Automotive 
Collateral Co., supra. 

(3) That business cannot be con¬ 
ducted with safety to public and ad¬ 
vantage to stockholders is not shown 
by proof that corporate income is, 
and will indefinitely continue to be. 
BO small as to preclude dividends on 
common stock and more than a frac¬ 
tion of dividends on cumulative pre¬ 
ferred stock.—Kron v. Trenton Auto¬ 
motive Collateral Co., supra. 

11. Ala.—Miller v. Herzberg, 81 8o 
555. 202 Ala. 613. 

Ky.—Manufacturers' Land, etc., Co. 
v. Cleary, 89 S.W. 248, 121 Ky. 403, 
28 Ky L. 859. 

12. Wis —Goodwin v. Milwaukee 
Lithographing Co., 177 N.W. 618, 
171 Wls. 361. 

13. W.Va.—Ward v. Hotel Randolph 
Co., 63 SE. 613, 65 W.Va. 721. 

14b 111.—Watson v. Le Grand Roller 

Skating Rink Co., 62 N.E. 317, 177 
111. 203. 

15. Ala.>—Lacey v. General Bond & 
Mortgage Co., 147 So. 177, 226 Ala. 
429. 

Ill.—Baker v. Backus, 32 Ill. 79. 

16. R.I.—Richards v. Rhode Island 
Cavalry Club, 101 A. 222. 

17. N.C.—Klstler v. Caldwell Cot¬ 
ton Mills Co., 172 S.E. 373, 206 N. 
C. 809. 
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ute governing the dissolution proceedings;^^ but 
upon failure of petitioning stockholders to press 
proceedings for a dissolution and consequent ac¬ 
tion by defendant to secure a final hearing, it has 
been held that a decree of dissolution may be en¬ 
tered at such hearing, notwithstanding the stat¬ 
ute provides that application for the final order 
shall be made by the petitioner, and notwithstanding 
defendant was not present at the hearing which was 
had on his application.^® In some jurisdictions the 
statute provides that a decree of dissolution may 
be entered at a summary hearing, if a bill, affidavit, 
and answer have all been filed.^® A dissolution can¬ 
not be decreed as a mere incident to relief in a 
stockholder's action directly against its officers, 
merely for the purpose of making them account for 
misappropriation of the corporation .21 Where, on 
the facts presented, the court has power, both in 
the exercise of its general equitable jurisdiction and 
by the express torms of the statute, to dissolve a 
corporation, the court has jurisdiction to dispose of 
all questions arising in the proceedings and to make 
such orders, injunctions, and decrees therein as jus¬ 
tice and equity may require, and at any place in the 
district .22 On a bill by a stockholder asserting the 
common-law right to have a court of equity ad¬ 
minister the assets of a defunct corporation for the 
purpose of distribution among the stockholders, the 


court has power to enter a formal decree of disso¬ 
lution at the time of distributing the assets but a 
judgment decreeing dissolution and the appointment 
of a receiver to distribute the assets is improper 
where the complaint, although it requested dissolu¬ 
tion, did not request distribution, and did not set 
forth a cause of action for dissolution or distribu¬ 
tion.®^ An order of dissolution is not invalid be¬ 
cause made later than the day appointed for hear¬ 
ing, where no one was misled or injured.®® 

The form of decree is a matter lying within the 
discretion of the court.®® It must, however, protect 
such rights as the creditors may prove against the 
stockholders, and a judgment failing to do so is er¬ 
roneous.®*^ 

Conditions. It has been held that directors of a 
corporation were entitled to an order of dissolu¬ 
tion following a sale of the corjioratc assets with 
the approval of majority stockholders, on condition, 
however, of securing payment of the damages which 
might be awarded in a pending action by minority 
stockholders.®® 

Award of damages. It has been held that the 
court has no power to award damages in a proceed¬ 
ing for dissolution,®® although, as shown supra § 
1714, a finding of general damages by a referee 
has been in effect upheld. 


ConitniotioflL of Btatnto 

Sint ute, stating that court "may” 
appoint one or more receivers to 
wind up business of corporation and 
"may” make 11 decree dissolving cor¬ 
poration, does not require court, up¬ 
on a complaint whose principal ob¬ 
ject is dissolution of a corporation 
and to which the appointment of a 
receiver is ancillary, to decree that 
corporation must be dissolved, but 
such decree rests in sound judicial 
discretion of court which must be 
based upon sufficient cause shown — 
Stolman v. Boston Furniture Co., 180 
A. 507. 120 Coan. 235 
Failnra to pay dlTldonds 

Where it appt^ars that failure of 
corporation to earn sufficient profil 
for payment of four per cent divi¬ 
dends on paid-up capital stock dur¬ 
ing past three years, w^as due to tem¬ 
porary business conditions, and not 
to management of its affairs, and 
there is no reasonable apprehension 
that corporation Is in danger of be¬ 
coming insolvent, trial judge may, in 
exercise of discretion, decline to ad¬ 
judge dissolution.—Kistler v. Cald¬ 
well Cotton Mills Co., 172 S.B. 373, 
205 N.C. 809. 

la N.Y.—-Ward v. Sea Ins. Co.. 7 

Paige 294. 

19. N.Y.—In re Peekamose Fishing 

Club, 46 N.B. 1087, 151 N.Y. 511. 


90. N.J.—Bull V. International Pow¬ 
er Co., 92 A. 796, 84 N J Ii:q 6, 
amended 93 A. 86. 84 N.J.Eq. 209 

21. N.Y.—Brock v. Poor, 111 N E. 

229. 216 NY. 387, reversing 153 N 
Y.S. 332. ,342, 343, 167 App.Div. 

784, 798, 800, 153 N.Y.S. 1107, 169 
AppDi\. 935 

22. N C.—Lasley v. Walnut Cove 
Mcr<antlle Co., 103 S.E. 213, 179 
N.C. 575. 

Stay of proceedings for sale 

In stockholder's action for dissolu¬ 
tion of corporation under Rcvisal 
1905 S 1196, and for appointment of 
receiver, where stockholder was en¬ 
titled to dissolution and where court 
liad appointed a commissioner to 
make sale of the property, it was 
proper for court to stay action of 
such commissioner until creditor of 
corporation secured by deed of trust 
on property constituting the corpo¬ 
ration's principal assets and trustee 
who had advertised the property for 
.sale under the deed of trust could he 
made parties to such action and af¬ 
forded an opportunity to be heard. 
—Lasley v. Walnut Cove Mercantile 
Co., supra, 
azlstsnos of lisBS 

In stockholder's action for dissolu¬ 
tion of corporation and appointment 
I of a receiver under Revisal 1906 I 

im 


1196, the court, under 9 1204, will re¬ 
spect all valid and existent liens on 
property of corporation, but will take 
charge of the property affected by 
.‘«uch liens, whether by deeds of trust 
or other liens, and sell the property 
through its ow'n appointees in dis¬ 
regard of the minor requirements of 
the deeds or other instruments, etc., 
where such course works no sub¬ 
stantial impairment of the value of 
the security and is for the best in¬ 
terest of the owners and others hav¬ 
ing claim upon the assets.—Lasley v. 
Scales. 103 S.E. 214, 179 N.C. 678. 

23. Ala.—Simth v. Dickleson, 94 So. 
84, 208 Ala. 309. 

24- N.Y.—Copland v. Perlmutter, 
271 N.Y.S. 791, 241 App.Div. 241. 

25. Mich.—In re Tubbs, 262 N.W. 
105, 272 Mich. 648. 

26. N.Y.—Denlke v. New York, etc., 
Dime, etc., Co., 80 N.Y. 599. 

27. U.S.—Terry v. Alabama Com¬ 
mercial Bank, Ala., 92 U.S. 464, 23 
L.Ed. 620. 

28. N.Y.—In re American Telegraph 
& Cable Co., 248 N.Y.S. 98, 139 
Misc. 626. 

29. N.Y.—In re Standard Corrugat¬ 
ed Case Corporation. 272 N.Y.S. 
428, 242 App.Div. 662. 
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Effect of decree* The mere judgment of forfei¬ 
ture does not, of itself, work a dissolution of the 
corporation.30 There must first be an execution for 
the seizure of the franchises before the penalties of 
forfeiture take place.31 A decree of dissolution is 
not a judicial determination that all claims against 
the corporation have been satisfied and discharged, 
notwithstanding the recital of such fact therein.82 
A decree by which an act of incorporation is annul¬ 
led, and the corporation dissolved, “except for cer¬ 
tain purposes,” declaring that the corporation shall 
only continue in existence for purposes specified, 
and appointing receivers of its assets and business, 
does not operate to extinguish the corporation, in 
such sense that it cannot be revived by repeal of the 
decree, or by other governmental acts recognizing 
the corporation as cxistent.33 

§ 1717. - Review 

The exietenee of a corporation and Ita power to act 
la not terminated pending an appeal, and, where trua- 
teea are appointed under a diaaolutlon decree, their acta 
pending appeal are effective. A decree of diaaolutlon will 
not be reveraed at the Inatance of atockholdera not In¬ 
jured thereby. 

The right of appeal from an order of dissolution 
does not exist unless authorized by statute but 
where, authorized by statute, a corporation may ap¬ 
peal from an order dissolving it, it cannot be said 
that such order terminates its existence, and with 
it, its power to appeal.36 Its existence is not termi¬ 
nated pending the appeal,^* nor is its power to act 
affected by the appeal, and an assignment of its 
property made pending the appeal has been held ef¬ 
fective even though the order of dissolution is sub¬ 
sequently afiirmed.37 If trustees for winding up 
are appointed under a dissolution decree, their acts 
pending an appeal are effective, and a subsequent 
reversal of the decree of dissolution will not affect 
suits instituted by them against debtors of the cor- 
poration.33 A decree of dissolution will not be re¬ 
versed at the instance of stockholders not injured 
thcreby.33 Cases invdlving the appealability of a 
judgment dissolving a corporation, as dependent on 


its finality, appear in Appeal and Error § ISO p 
316 note 

§ 1718. - Costs 

The costs of proceedings not opposed by other stock¬ 
holders and creditors will be apportioned between all the 
stockholders In proportion to benefits received; but the 
rule does not apply where the petitioning stockholder's 
bill Is so opposed and he alone Is benefited. Where the 
proceeding resuits in the saving of property to the cor¬ 
poration, It must pay the costs. Other minority stock¬ 
holders who are Joined as plaintiffs In a suit by a single 
minority stockholder, and have rendered valuable services 
In conserving the fund for the benefit of all stockholders 
are entitled to payment out of the fund for attorney's 
services and expenses. 

In a stockholder’s suit to wind up a corporation 
and dispose of its assets, the court may apportion the 
costs between the parties.^® Where proceedings in¬ 
stituted by the stockholder are not opposed by other 
stockholders and creditors the costs incident to the 
proceedings will be apportioned between all stock¬ 
holders in proportion to the benefits received; but 
this rule does not apply where the stockholder’s bill 
is opposed by other stockholders and creditors of the 
corporation, and where the petitioning stockholder 
alone is benefited by it.^^ If the proceedings result 
in the saving of property to the corporation it must 
pay the costs, even though the suit was opposed by 
other stockholders and by the officers pf the corpo¬ 
ration, but only to the extent deemed reasonable by 
the court; nor is the court, in the exercise of its 
discretion as to the reasonableness of the costs to 
be imposed, bound by an agreement of complainant 
as to their amount.^2 in a suit by a minority 
stockholder for dissolution other minority stock¬ 
holders who are joined as plaintiffs by order of 
court, and have rendered valuable services in con¬ 
serving the fund for the benefit of all of the stock¬ 
holders, are entitled, as well as the original plain¬ 
tiff, to payment out of the fund for attorney’s serv¬ 
ices and expenses.^ 3 When proceedings are amica¬ 
ble at the time they are instituted, but later develop 
into adversary proceedings, the rule governing costs 
in amicable suits applies up to the time when the 
suit becomes adversary in character and after that 
time the rule as to adversary proceedings applies.^^ 


20 . Miss.—Nevitt v. Port Gibson 
Bank. 14 Miss. 613. 

N.Y.—^Kelsey v. Pfnudler Process 
Fermentation Co., 45 Hun 10. 

81> Miss.—^Nevitt v. Port Gibson 
Bank, 14 Miss. 513. 

38. D.C.—^Wells Far^ro Bank & Un¬ 
ion Trust Co. V. Blair, 26 F.2d 
532, 68 APP.D.C. 160. 

33. N.Y.—Lea v. American, etc.. 
Canal. Co., 3 Abb.Pr.,N.S., 1. 

34. Ohio.—Brown v. Sayler, 46 N.E. 
706, 64 Ohio St. 246. 


35. N.Y.—^Kelsey v. Pfaudler Proc¬ 
ess Fermentation Co., 46 Hun 10. 

38. Conn.—Catlin ▼. Baldwli), 47 
Conn. 173. 

N.Y.—^Kelsey v. Pfaudler Process 
Fermentation Co., 46 Hun 10. 

37. Colo.—Houston v. Walton, 129 
P. 263, 23 Colo.App. 282. 

38. Ala.-^Jemi8on v. Planters', etc.. 
Bank, 23 Ala. 168. 

33. Ill.—Ailing v. Wenzel, 14 N.E. 
561, 188 111. 264. 
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40. Tenn.—Nashville Packet Co. v. 
Neville, 236 S.W. 64, 144 Tenn. 
698. 

41. Ark.—Valley Oil Co. v. Ready. 
199 S.W. 915, 131 Ark. 531. 

43. Mich.—Sant v. Perronville 
Shingle Co., 146 N.W. 212, 179 
Mich. 42. 

43. Wis.—Goodwin v. Milwaukee 
Lithographing Co., 177 N.W. 618, 
171 Wis. 361. 

44. Ark.—^Valley Oil Co. v. Ready, 
199 S.W. 916, 181 Ark. 681. 
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§ 1719. -Setting Aside Dissolution 

A decree or order of dissolution may be set aside in 
a proper case, but not at the Instance of a stockholder 
who has recognized and profited by the decree. 

A decree or order of dissolution may be set aside 
in a proper case,but not at the instance of a 
stockholder who has recognized the validity of the 
decree and profited by it.^® 

§ 1720. By Creditors 

Any person who Is a creditor of the corporation with¬ 
in the meaning of the statute may sue for dissolution. 
Under some statutes, but not under others, a creditor 
cannot sue unless he has reduced his claim to Jud'iment. 
An Impleaded party, without Interest in the corporation, 
may not Interpose the defense that the debt due the 
plaintiff was barred by limitations. 

The rule that a court has no inherent power to 
dissolve a corporation, as stated supra § 1647, does 
not affect its power, independently of statute, to 
lay hold of the property of an insolvent corpora¬ 
tion for the benefit of creditors.^'^ Statutes very 
generally provide that the creditor may also in¬ 
stitute proceedings for the dissolution of the cor¬ 
poration, and, whenever the corporation has for¬ 
feited its charter under these statutes a creditor 
may bring a bill for its dissolution.^* Statutes au¬ 
thorizing an injunction against an insolvent corpo¬ 
ration to restrain further prosecution of its busi¬ 
ness on nonpayment of its debts are held to author¬ 
ize creditors' proceedings for a dissolution.^® A 
creditor's right to sue for dissolution under the stat¬ 
ute is not precluded by the fact that he is also a 
stockholder;®® nor by the fact that a receiver of 


the assets has been appointed in the same action.®^ 
That the debt owing the creditor suing for dissolu¬ 
tion was barred by the statute of limitations may 
not be interposed by an impleaded party who has no 
interest in the corporation.®* 

"'Creditor^* within meaning of statute. The term 
"creditor” as used in the statutes is not construed 
in a narrow and technical sense, but broadly to in¬ 
clude all persons to whom the corporation is under 
any obligation which may be enforced against it in 
law or in equity ;®* nor does it matter that the debt 
to the creditor is not yet due,®^ or, under some stat¬ 
utes, that the creditor had not previously reduced 
his claim to judgment,®® although under other stat¬ 
utes creditors are not entitled to proceed for a dis¬ 
solution until their own claims have been establish¬ 
ed at law.®® Where there is no present obligation 
on the part of the corporation to complainant but 
simply an understanding or agreement which may 
or may not result in an indebtedness to him, com¬ 
plainant is not a creditor within the meaning of the 
statute in the absence of evidence showing that the 
understanding had materialized into an actual in¬ 
debtedness from the corporation to him.®"^ The eq¬ 
uitable as well as legal owner of a claim may sue 
as "creditor” for a dissolution.®® 

Nature of proceeding, A bill alleging that plain¬ 
tiff had obtained a judgment in the federal court 
against the defendant corporation, on which an ex¬ 
ecution was returned unsatisfied, and seeking to 
dissolve the corporation and to enforce unpaid sub¬ 
scriptions, is not a creditors’ bill within the rule that 


4ft. XasnftoUnt plaaOinff 

In action to set aside decree of 
dissolution, where plaintiff alleged 
that no summons or notice was serv¬ 
ed on it or its stockholders, that 
proceedings were brought with 
fraudulent intent to deprive it of its 
property, that no appearance was 
entered, and no answer died and no 
evidence heard by court, which en¬ 
tered Judgment on unsupported al¬ 
legations of defendant, answer in 
abatement alleging forfeiture of 
plaintiff’s charter, by reason of 
which it was not corporation, was 
insufficient on demurrer, since it ig¬ 
nored the affirmative allegations of 
the complaint and failed to antici¬ 
pate them as they appeared in the 
reply.—^Kempton Hotel Co. v. Rick¬ 
etts. 132 N.E. 303, 76 Ind.App. 458. 

4& N.Y.—Treacy v. Ellis, 67 N.Y. 
S. 418, 27 Misc. 116, affirmed 61 
N.Y.S. 600, 46 App.Div. 492—In re 
Grand Cent. Bank. 57 N.Y.S. 418. 
27 Misc. 116. affirmed 58 N.Y.S. 
1022, 42 App.Div. 157. 

47* Wis*—Harrigan v. Gilchrist, 99 
N.W. 909, 121 Wis. 187. 


48. N.Y.—^Mickles v. Rochester City 
Bank, 11 Paige 118, 42 Am.D. 103. 
In MichJgaii creditors are not au¬ 
thorized by statute to petition for 
dissolution of debtor corporation, ex¬ 
cept against corporation whose char¬ 
ter has expired.—^Kelly- Springfleld 
Tire Co v. Harrity, 219 N.W. 762. 
242 Mich. 615. 

49. Wis.— Ballston Spa Bank v. 
Milwaukee Mar. Bank, 18 IVis. 490. 

6a Wis.—Mlchelson v. Pierce, 82 
N.W. 707, 107 Wis. 85. 
ftl. Wis.—Michelson v. Pierce, su¬ 
pra. 

52. N.Y —Delaware & Hudson Co. v. 
Meehanieville & Fort Edward K. 
Co., 197 N.E. 325, 268 N.Y. 894. af¬ 
firming 273 N.Y.S. 428, 242 App. 
Div. 722. 

53. N.J.—Gallagher v. Asphalt Co. 
of America, 55 A. 259. 65 N.J.Eq. 
268. 260. 

N.Y.—Marstaller v. Mills, 88 N.S. 
370, 143 N.Y. 898. 

ParsBt oorporatioB ms eredltor of 
snbsldlmxv oozpormSIoiL 
Parent corporation which advanced 
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money to subsidiary corporation for 
corporate purposes was "creditor" 
entitled to bring action for dissolu¬ 
tion, notwithstanding corporate 
forms were disregarded and subsid¬ 
iary corporation was treated like a 
department of parent corporation.— 
Delaware & Hudson Co. v. Mechanic- 
vllle & Port Edward R. Co., 197 N.E. 
326, 268 N.Y. 394, affirming 273 N. 
Y.S. 428. 242 App.Div. 722. 

54. Ill.—Northam v. Atherton. 67 
lll-App. 230. 

55. Ill.—Baker v. Abbott Mfg. Co., 
212 Ill.App. 476. 

14a C.J. p 1148 note 65. 

5a N.Y.—Cole V. Knickerbocker L. 
Ins. Co., 23 Hun 255, appeal dis¬ 
missed 91 N.Y. 641. 

Ohio.—North Fairmount Bldg., etc., 
Co. V. Rehn, 8 Ohio S. & C.P. 594, 
6 Ohio N.P. 186. 

67. N.Y.—Hill V. Nautilus Ins. Co., 
4 Sandf.Ch. 677. 

5a N.J.—O'Grady v. U. S. Independ¬ 
ent Tel. Co.. 71 A. 1040. 76 N.J. 
Eq. 301. 81 UR.A..N.S.. 788. 
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such a bill will not lie where it is based on a judg¬ 
ment of a federal court.^# 

§ 1721. -Parties in General 

Failure of a credltor’a bill for dleaelutlon to allea* 
that the bill la filed In behalf of all other creditors is 
cured by a provision of the final decree directing notice 
to be given to the other creditors to come in and par¬ 
ticipate In the proceeds of the corporate assets. Stock¬ 
holders are proper parties defendant. Claimants made 
parties defendant should file an Independent suit against 
debtors of the corporation, and cannot have them made 
parties to the dissolution proceedings. 

A creditor's bill for the dissolution should state 
that it is filed on behalf of all other creditors not 
parties to it;®® but an error in this respect will be 
cured by a provision of the final decree directing no¬ 
tice to be given to other creditors to come in and 
participate in the proceeds of the corporation’s as- 
scts.®i Stockholders are proper parties defendant 
to a creditor’s bill for its dissolution.®^ Claimants 
against a corporation made parties defendant in a 
dissolution proceeding are not entitled to file an 
intervening petition against debtors of the corpo¬ 
ration or holders of the corporation's property, but 
should file an independent suit against them.®® 

§ 1722. — Intervention 

Where depositors of an Incorporated savings Insti¬ 
tution, on behalf of themselves and the other depositors, 
sue the corporation for dissolution, other depositors, op¬ 
posed to dissolution, may intervene. 

Where depositors of an incorporated savings in- 
.stitution, on behalf of themselves and other deposi¬ 
tors, sue the corporation alone for a dissolution, 
other depositors opposed to the dissolution have the 
right to be heard, and if plaintiffs neglect to serve 
the usual notice for depositors to come in and estab¬ 
lish their demands, they may, after decree for trans¬ 
fer of the assets into court, intervene and compel 
plaintiffs to make them parties defendant.®^ 


§ 1723. - Process 

When the proceedinge are brought where the corpo¬ 
ration hae ite home office, proceee may Issue to other 
counties to bring in stockholders as defendants. 

Where a creditor's bill to dissolve is brought in 
the county where the corporation has its home of¬ 
fice, as required by statute, process may issue to 
other counties to bring in stockholders as defend¬ 
ants.®® 

§ 1724. - Pleading 

The bill for dissolution must show a right to the 
relief sought. A general creditor, made a party defend¬ 
ant to a bill by another creditor, occupies the position of 
a plaintiff, and cannot demur to the bill. 

A bill by a corporate creditor to dissolve the cor¬ 
poration and marshal its assets must state facts 
showing complainant’s right to the relief sought.®® 
Where under the statute the court has jurisdiction 
not only of domestic but also of foreign corpora¬ 
tions which have property in the state, a creditor’s 
bill for the dissolution of a corporation need not al¬ 
lege that the corporation is doing business in the 
state at the time.®'^ 

Right to demur to hill. A general creditor made 
a party defendant to a bill by another creditor to 
sequester the property of a corporation, and wind 
up its affairs and pay its debts, occupies the posi¬ 
tion of a plaintiff, and not that of a defendant enti¬ 
tled to demur to the bill, since he is not prejudiced 
by the suit, but may proceed to sue and obtain judg¬ 
ment and an execution lien on his debtor's property, 
if he so elects.®® 

§ 1725. — Judgment or Decree 

A Judgment for dleaolutlon muet be warranted by 
the pleadings. Where a bill .hae been filed and a receiver 
appointed, the court need not wind up the affaire of the 
corporation, but may leave that to the officers of the cer- 
poratlon. 

A judgment or decree in a suit by a creditor to 
dissolve a corporation is erroneous when not war- 


59. Ill—George C. Peterson Co. v. 
Asphalt Sales Corporation. 235 Ill. 
App. 592. 

60. Tenn—Moss v. Harpeth Acad¬ 
emy. 7 Heisk. 283. 

61. Tenn.—Moss v. Harpeth Acad¬ 
emy, supra. 

02. Tenn.—Sugg v. Farmers* Mut. 

Ins. Ass’n, Ch., 63 S.W. 226. 

14a C.J. P 1148 note 71. 

Stockholders who have not folly 
paid for their stock are proper par¬ 
ties defendant.—fiaker v. Abbott 
Mfg. Co., 312 111.APP. 476. 

63. Ohio.—Rundell v. Batch, 181 
N.E. 378, 43 Ohio App. 204. 


64. S.C.—Roye v. Charleston Sav. 
Inst., 35 S.C.Eq. 54. 

65. Tenn.—Sugg v. Farmers* Mut. 
Ins. Ass*n, Ch., 63 S.W. 226. 

ea Ala.—Faircloth v. Farmers* 
Guano Co., 85 So. 305, 204 Ala. 
148. 

Bill need not show complainants 
ware Judgment oreditovs either for 
maintenance of the bill in general, 
or for collection of debts due the 
corporation, including unpaid sub¬ 
scriptions for stock.—^Jaggers v. 
Howell, 89 So. 604, 206 Ala. 337. 
Bill held sv&cient 
A hill against a corporation and 
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an individual to dissolve the corpo¬ 
ration, and have a receiver appointed 
and assets distributed among credi¬ 
tors, which was obviously filed by 
complainants as contract creditors, 
was not inconsistent or multifarious, 
or lacking in equity, by reason of an 
allegation therein that plaintifTs 
were stockholders in the corporation. 
—daggers v. Howell, supra. 

67. N.J.—^Albert v. Clarendon Land, 
etc., Co., 23 A. 8, 63 N.J.Eq. 628. 

68. W.Va.—Grover v. Murray Lum¬ 
ber Co., 110 S.E. 481, 90 W.Va. 

88 . 
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ranted by the pleadings.®* Where a creditor's bill 
for a dissolution has been filed and a receiver ap¬ 
pointed thereunder, the court is not bound to wind 
up the affairs of the corporation simply because he 
has appointed a receiver, but it may at the instance 
of creditors remand the corporation to the control 
of its own officers.'^® 

§ 1726. - Costs 

Reasonable attorney's fees of the creditor bringing 
the suit are recoverable from fund recovered for use 
of general creditors. Holders of mortgage bonds are not 
bound to contribute to the costs of a suit brought by a 
general creditor. Objection to allowance of attorney's 
fees for the petitioning creditor may be made by him 
or the attorney. 

Allowance for fees of the attorney of a single 
creditor who brings an action for dissolution of an 


insolvent corporation, to the extent that they are 
reasonable, is to' be made from the fund recovered 
for the use of the general creditors, not from the 
surplus coming to the corporation,"^ even over the 
objection of a creditor who claims that he did not 
consent to the cmplojmient of such attorney, where 
it is shown that he had knowledge of such employ¬ 
ment and made no objection thereto until after the 
fund for payment of creditors was finally gotten to¬ 
gether and placed on deposit of distribution.^^ 
Holders of first mortgage bonds are not obliged, 
however, to contribute to the costs of a suit brought 
by a general creditor, even though the holder of the 
mortgage bonds is also a general creditor and as 
such joins in the creditors’ suit for dissolution.^® 
Application for allowance of attorney’s fees for the 
petitioning creditor may be made by the creditor 
or by the attorneys."^^ 


H. EFFECT OF DISSOLUTION AND OP PROC’EEDINGS THEREFOR 


§ 1727. In General 

The disBolutlon of a corporation In general, In the 
absence of a statutory provision to the contrary, puts 
an end to Its existence for all purposes whatsoever. 

Although there is some authority to the con¬ 
trary,"^® the general rule is, unless a statute oth¬ 


erwise provides, that the effect of a dissolution of a 
corporation is to put an end to its existence for all 
purposes whatsoever and to destroy every one of 
the faculties possessed by it,"^® dissolution constitut¬ 
ing corporate dcath,"^^ so that thereafter it cannot 
make by-laws'^® or hold meetings;"^* ?ind, as dis- 


69. Dserse held outslds of isauos 

Dissolving corporation because of 
insolvency and appointiner receiver 
was error, whore the question of in¬ 
solvency was outside Issues Joined 
or raised by testimony.—A. H. Scok- 
ffln & Co. v. City Nat. Bank, 29!) S. 
W. 1033, 176 Ark. 461. 

70- U.S.—Shaffer v. McCulloch, Ind., 
192 F. 801, 113 C.C.A. 635. 

71. Ark.—Bradshaw v. Lltt*le Rock 
Bank. 89 S W. 316, 76 Ark. 501. 

72. Kan.—Shirk v. Sheridan, 62 I'. 
436, 10 Kan App. 463. 

73. Tenn.—Kelly v. Mountain City 
Club, 47 S.W. 426, 101 Tenn. 286. 

74w Ark.—Bradshaw v. Little Rock 
Bank, 89 S.W. 316, 76 Ark. 501. 

76. Ill.—Commercial I^. & T. Co v. 
Mailers. 89 N.E. 661. 242 Ill 50, 
53. 134 Am.S.R. 306, 17 Ann.Cas. 
224. 

14a C.J. p 1149 note 96. 

78. U.S.—In re 211 East Delaware 
Place BldR. Corporation, D.C Ill., 7 
F.Supp. 892. affirmed. C.C.A. 76 
P\2d 834—Weber Floor Mills Co. 
V. Commissioner of Internal Rev¬ 
enue, G.C.A.. 82 F.2d 764. 

Cal.—Sharp v. Faerie Lake Lumber 
Co., 212 P, 933, 60 Cal.App. 386— 
Slayden v. O'Dea, App., 189 P. 
1062. 

Kan.i—Black. Sivalls & Bryson v. 
Connell, 86 P.2d 646, 647, 149 Kan. 
118, citing Oorpos JturUk 


La.—Dolhonde v. Tangipahoa Bank 
& Trust Co.. 163 So. 71. 73, citing 
Corpus Juris —Putman & Norman. 
Ino., V. Levee, App., 160 So. 155. 
Neb —State v. Brictson Mfg. Co., 207 
NW. 664, 114 Neb. 341, 44 A 

L R 1172, modifying 205 N.W. 246, 
113 Neb. 781, 41 A.L.R. 992. 

Utah.—Plats v. International Smelt¬ 
ing Co, 213 P. 187, 61 Utah 342. 
14a CJ. p 1160 note 98. 

“The doctrine of the common law 

was that upon expiration of its 
charter, a corporation at once lost, 
Its identity and its powers; its life 
was instantly terminated. All debts 
due to or from it were extinguished, 
at least so far as any right of ac¬ 
tion thereon was concerned. Upon 
the dissolution of a corporation all 
of its rights and liabilities became 
extinct, A corporation could 

not, after dissolution, either sue or 
be sued ”—In re Booth’s Drug Store, 
DCVa.. 19 F.Supp. 95. 96. 

Zn federal Juriadiction, as under 
the common law, corporation whic*h 
has been dissolved is as if it did 
not exist.—Trower v. Stonebraker- 
Zea Live Stock Co. D C Or., 17 P 
Supp. 687. 

Kosa of power to aot 

A corporation is an artificial per¬ 
son, to which, in a business sense, 
certain of the attributes and powers 
of a natural person are imparted 
by the lawmaking authority, and its 
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right and power to do the things 
which the law has declared it may 
do cease the moment its right to 
exist as an artificial person or legal 
entity is terminated, Just as the 
powers of a natural person to take 
part in mundane affairs cease to 
exist upon his death.—Sharp v. Eagle 
Lake Lumber Co.. 212 P 933, 60 Cal. 
App. 386. 

77. U S.—Chicago Title & Trust Co. 

V. Forty-One Thirty-Six Wilcox 

Bldg. Corporation, III., 58 S.Ct. 126. 
127, 302 US. 120, 82 L Ed. 147, 
reversing In re Forty-One Thirty- 
Six Wilcox Bldg. Corporation, 86 
F 2d 667, certiorari granted Chica¬ 
go Title & Trust Co v. Forty-One 
Thirty^Six Wilcox Bldg Corpora¬ 
tion, 67 S.Ct. 923 (two cases). 301 
US. 676, 81 L.Ed. 1337—Moss v 
Kansas City Life Ins. Co.. C.C.A. 
Mo., 96 F.2d 108, 114—Imperial 

Film Exch v. General Film Co., D. 
CN.Y., 244 F. 985. 

Kan —Black. Sivalls & Bryson v. 
Connell, 86 P.2d 646, 547, 149 Kan 
118. 

Mich —U. S Truck Co. v Pennsyl¬ 
vania Surety Corporation, 243 N. 

W. 311, 259 Mich. 422. 

14a C.J. p 1150 note 98 Lc]. 

78. Vn.—Knights of Pythias v 
Weller, 25 S.E. 891, 93 Va. 606. 

79. Conn.—Butler v. Beach, 74 A. 
748. 82 Conn. 417. 
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cussed in detail in the sections following, it can no 
longer make or take contracts or sue or be sued, 
all actions by or against it abate, all debts to or 
from it become extinguished, its real property re¬ 
verts to the grantors or donors thereof or their 
heirs, and its personal property escheats. 

Authority of officers or agents. Under some stat¬ 
utes the adoption by a corporation of a resolution to 
dissolve voluntarily out of court and the appoint¬ 
ment of trustees to wind up the business withdraws 
all power of corporate function from the officers, 
except as may be necessary to preserve corporate 
asscts.80 Irrespective of statute, any acts of the 
officers, after a dissolution,' in the nature of new 
business, not looking to a winding up of the affairs 
of the corporation, are wholly void and cannot be 
ratified by the corporation.*^ 

Where ground exists for forfeiture of a corpo¬ 
rate charter, but under the law then in force actual 
forfeiture cannot take place until there has been a 
judicial proceeding to declare and enforce such for¬ 
feiture, one purporting to represent the corporation 
at a time when it has not suspended operations and 
before institution of proceedings for forfeiture of 
the charter will be recognized as its agent.** 

Issue and transfer of stock. After an effectual 
and final dissc^ution or forfeiture of its charter a 
corporation cannot issue or reissue stock,** and 
where a stockholder after dissolution of the corpo¬ 
ration transfers his stock in form equity will treat 
it as an equitable assignment of all the net interest 
of the assignor in the assets of the corporation after 
winding up its affairs.*^ However, if a transfer of 
stock has been made on the books before dissolu¬ 
tion, it is valid notwithstanding the stock certificate 


was signed by the president after the dissolution.** 
Issue and sale of stock after suspension of the cor¬ 
porate charter is invalid.** 

Subsequent criminal liability. If the charter of a 
corporation makes criminal the doing of a certain 
act relating to the corporation or to its funds, and 
it is clear that the legislature did not intend the 
provision to continue longer than the life of the 
charter, there can be no punishment under the char¬ 
ter for the offense after the charter has expired by 
its own limitation.*'^ 

Effect of subsequent general corporation statute, 
A corporation which is dissolved for failure to per¬ 
form conditions imposed upon it in its articles of in¬ 
corporation is not in a position to take advantage of 
a statute passed subsequently to its dissolution, ex¬ 
tending the time for performance of similar con¬ 
ditions generally to all corporations.** 

Acts of de facto corporation. Where a judgment 
of dissolution is rendered in consequence of infor¬ 
malities and irregularities in the attempt of the cor¬ 
porators to organize themselves into a corporation, 
transactions had in good faith between the pre¬ 
tended corporation and others, before the institu¬ 
tion of the quo warranto proceedings, may be deem¬ 
ed valid, upon the principle which upholds, for the 
protection of third persons, the acts of corporations 
de facto.*® After the expiration or dissolution of 
its charter however, a corporation no longer exists 
even on a de facto basis.®* 

De facto dissolution distinguished, A de facto 
dissolution may not materially affect the rights of 
the corporation as an artificial entity. A dissolution 
by law terminates the existence of the corporation 
and extinguishes it as an artificial entity.®^ 


80. U.S.—In re Golden Rule Trad¬ 
ing: Co., D.C.Wash., *17 F.Supp. 21. 

81. N.J.—Cavaffnaro v. Indian Tire 
& Rubber Co., 107 A. 643. 90 N. 
J.Eq. 532. 

Utah.—Houston v. Utah Lake Land, 
etc.. Co., 187 P. 174, 65 Utah 
393. 

14a C.J. p 1150 note 11. 

88. Mich.—Bergeron v. Bel isle, 239 
N.W. 277. 256 Mich. 225. 

83. Iowa.—Andrew v. People’s State 
Bank of Humboldt. 234 N.W. 542. 
211 Iowa 649. 

14a C.J. p 1150 note 12. 

84. Iowa.—^Andrew v. People's State 
Bank of Humboldt, supra. 

Transfer of title to shares of 

stock in a dissolved corporation car¬ 
ries with it the right in equity to 
the interest in the corporate prop¬ 
erty represented thereby.—Buder v. 
Stocks. Mo.. 121 8.W.2d 862. 


85. Mass.—Sewall v. Chamberlain. 

16 Gray 581. 

86. Cal.—Sllvey v. Pink. 279 P. 

202, 99 Cal.App. 528. 

Refund of suhsozlptioa 

Subscription contracts and stock 
certificates issued after suspension 
of the powers of a corporation were 
void, and the subscribers were en¬ 
titled to a refund of the purchase 
price, and were not precluded from 
securing such refund by estoppel 
where ignorant of suspension, nor 
prevented from recovering as in pari 
delicto, though plaintiffs subscribed 
on specially favorable terms; refund 
to subscribers of part of amount 
paid under stock subscription con¬ 
tract would not prevent recovery of 
balance, where corporation’s {lowers 
were suspended; that corporation in¬ 
curred debts after suspension of 
powers did not prevent subscribers 
from recovering amount paid on sub- 
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scrlption contracts; and failure of 
subscribers to return stock certifl- 
cates or part of refund under sub¬ 
scription contracts, entered into aft¬ 
er suspension of corporate powers, 
did not preclude refund.—Sllvey v. 
Fink, 279 P. 202, 99 Cal.App. 628. 

87- Ky.—Commonwealth v. Cain, 14 
Bush 526. 

88. Tex.—^Bywaters v. Paris, etc., 
R. Co.. 11 S.W. 856. 73 Tex. 624. 

89. Ohio.—Society Perun v. Cleve¬ 
land, 3 N.E. 357. 43 Ohio St. 481. 

Pa.—Northrop v. P. W. Finn Constr. 
Co., 103 A. 544, 260 Pa. 15. 

90. Ga.—Rogers v. Toccoa Power 
Co., 131 S.E. 617. 161 Ga. 624, 44 
A.L.H. 534. 

91. Ill.—Chicago Hansom Cab Co. 
V. Yerkes. 30 N.B. 667, 141 111. 320. 
83 Am.8.R. 815. 



19 aj.s. 


COnTOBATlOlfS 


% 1728 


§ 1728. Modification of Rule; Continuance 
for Certain Purposes 

Under etatutory authorization a corporation may con¬ 
tinue Its exietence after diieolutlon or forfeiture of 
charter for limited and epecified purpoeea Incident to 
complete liquidation of Ite affaire. 

The common-law rule that dissolution of a corpo¬ 
ration completely terminates its existence is gener¬ 
ally modified by statutes regulating the duties, pow¬ 
ers, responsibilities and liabilities of corporations 
after dissolution,2 and under such statutes a cor¬ 
poration may continue to have a limited existence 
for some purposes even after its dissolution, 


during the statutory period of continuance.®^ Al¬ 
though dissolution destroys a corporation's power 
to continue its business under the charter,®® it still 
exists for the purpose of winding up its business 
and closing its affairs.®® Under the right to con¬ 
tinue its business for winding-up purposes, the cor¬ 
poration has authority to do whatever is necessary 
as an incident to such winding-up,®*^ and the rights 
of claimants to corporate funds are fixed as of the 
date of the decree of dissolution.®® Statutes are 
sometimes broad enough to continue the existence 
of a corporation after dissolution, so as to give it 
a de facto existence for certain purposes;®® and 


Goatraot of ■tockholdorp for dirao- 
lutlon 

Contract of all the stockholders 
of a corporation, providing that it la 
that day dissolved by mutual con¬ 
sent, while not dissolving it. pre¬ 
vents It from thereafter carrying on 
business as a corporation.—Ander¬ 
son v. Burgess. 223 P. 244. 110 Or. 
265. 

93- U.S.—In re Booth’s Drug Store, 
D.Cya., 19 PSupp. 95. 

Power of state 

A state’s power to put an end to 
corporate existence of a state-creat¬ 
ed corporation without limitation 
connotes power to put an end to it 
with such limitations as Legislature 
sees flt to annex.—Chicago Title & 
Trust Co. v. Forty-One Thirty-Six 
Wilcox Bldg. Corporation, Ill., 68 S. 
Ct. 125. 302 U.S. 120, 82 L.Ed. 147, 
reversing, C C.A., In re Forty-One 
Thirty-Six Wilcox Bldg. Corporation, 
86 F.2d 667, certiorari granted Chi¬ 
cago Title & Trust Co. v. Forty-One 
Thirty-Six Wilcox Bldg. Corporation, 
67 S.Ct. 923 (two cases), 301 U.S. 
676. 81 L.Ed. 1337. 

93 . U.S.—First Nat. Bank of Gree¬ 
ley, Colo. v. U. S., D.C.Colo., 9 
F.Supp. 28. 

Mich.—Stott V. Stott Realty Co., 284 
N.W. 635, 288 Mich. 35. 

Miss.—Bates v. Mississippi Indus¬ 
trial Gas Co., 161 So. 133. 

Mo.—Sager v. State Highway Com¬ 
mission, App., 126 S W.2d 89. 

14a C.J. p 1161 note 22. 

Dissolution of corporation by 
proclamation of governor, pursuant 
to statutes having for their object 
the collection of taxes for the state, 
has been construed as not effecting 
the death of the corporation, but 
merely “putting it to sleep,’’ in a 
Jurisdiction having statutory provi¬ 
sion for continuance of corporate 
.existence for some purposes after 
dissolution. 

U.S.—Held v. Crosthwaite, N.Y., 
260 F. 613, 171 C.C.A. 377, con¬ 
struing New Jersey statutes. 

KT.j.—Reade v. Broadway Theatre Co. 
of Long Branch. 182 A. 477, 99 
N.J.Eq. 282. 


During suspension of corporate 

powers for nonpayment of taxes, the 
corporation continues to exist.— 
Southern Land Co. v. McKenna, 280 
P. 144, 100 Cal.App. 162. 

Where charter becomes void 
Mich —Stott V. Stott Realty Co., 284 
N.W. 635, 638, 288 Mich. 35. 
Detention of capacity to serve as 
repository of title 

Or.—Deschutes Co. v. Lara. 270 P. 
913, 127 Or. 57. 

94. U.S.—Pomeroy v. Indiana Bank, 
Ind., 1 Wall. 23, 17 L.Ed. 600— 
Duval v. Commissioner of Inter¬ 
nal Revenue. C.C.A., 67 P.2d 496. 
Ala.—Rayburn v. Ountersville Real¬ 
ty Co., 164 So. 812, 228 Ala. 662, 
93 A.L.R. 1066. 

Wis.—State v. Circuit Court for Mil¬ 
waukee County, 199 N.W. 213, 184 
Wis. 301. 

OS. Mich.—Stott V. Stott Realty 
Co.. 284 N.W. 635. 288 Mich. 35. 
14a C.J. p 1161 note 21. 

Bnspenslon of franchise for fail¬ 
ure to pay its corporate franchise 
tax renders corporation incapable 
under the state statute of exercising 
corporate powers for any business 
purpose.—McLaughlin Land & Live¬ 
stock Co. V. Bank of America, Nat. 
Trust & Savings Ass’n, C.C.A.Cal., 
94 F.2d 491. 

Assignment of corporation’s right 
is void where charter was suspended 
for nonpayment of taxes and there 
was no evidence of authority to exe¬ 
cute It.—Bongel v. Kenney, 14 P.2d 
1031, 126 Cdl.App. 735. 

96. D.C.—Bloedom v. Washington 
Times Co., 89 F.2d 836. 67 App.D.C. 
91, applying New York law. 

Mich.—Stott v. Stott Realty Co., 284 
N.W. 636. 288 Mich. 35. 

N.J.—Joachim v. Belfus, 152 A. 161, 
107 N.J.Eq. 240, rehearing grant¬ 
ed conditionally 154 A. 530, 108 N. 
J Eq. 199, and reversed on other 
grounds 156 A. 121, 108 N.J.Eq. 
622. 

97. U.S.—Commissioner of Internal 
Revenue v. Bryson, C.C.A., 79 F.2d 
397. 


N.Y.—Byrnes v. Hudson Valley Lum¬ 
ber Co., 294 N.Y.S. 978. 

14a C.J. p 1151 note 24. 

Execution of ass’gnment 
N.Y.—Byrnes v. Hudson Valley Lum¬ 
ber Co., supra. 

Liability of corporation and atook- 
holdem on obligation originating 
prior to forfeiture of charter, which 
obligation was shared by a codbli- 
gor, continues.—Finch v. Finch, 228 
P. 553, 68 Cal.App. 72. 

Corporate books and records 

(1) Former secretary-manager of 
corporation charter of which expired 
could not withhold corporation’s 
books and records, even if action 
taken by directors and stockholders 
for renewal ef charter was abortive, 
since under statute corporation ex¬ 
ists as body corporate for five years 
after charter expires for purpose of 
prosecuting or defending suits and 
settling business, and directors are 
made statutory trustees of proper¬ 
ties of corporation, and to perform 
their statutory duties the directors 
were entitled to possession of corpo¬ 
rate books.—Rayburn v. Guntersville 
Realty Co., 154 So. 812, 228 Ala. 662, 
93 A.L.R. 1055. 

(2) Where a corporation was dis¬ 
solved under Gen.Corp.L. S 221, now 
Stock Corp.L. fi 105. a director had 
no absolute right to examine cor¬ 
porate books for purposes that were 
not in furtherance of his duties as a 
director after dissolution, but were 
inimical to such purposes, and it was 
proper to exercise a discretion 
whether to grant an application for 
inspection.—People ex rel. Bellman 

V. Standard Match Co., 202 N.Y.S. 
840, 208 App.Div. 4. 

(3) Stockholders were entitled to 
inspect books and records of dis¬ 
solved corporation.—^National Clay 
Products Co. v. District Court in 
and for Cerro Gordo County, 243 N. 

W. 727, 214 Iowa 960. 

98. Ohio.—Golde v. George Golde, 
Inc., 29 Ohio N.P..N.S., 419, af¬ 
firmed 16 Ohio L. Abstract 716. 

99. U.S.—In re Park Beach Hotel 
Bldg. Corporation, C.C.A.I11.. 96 F. 
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under such statutes the corporation may even be 
made liable for torts committed before or after the 
expiration of its charter, as shown infra § 1732. 
Even though the statute may not provide for the 
continuance of a corporation after its dissolution 
for the purpose of a settlement, by the corporation 
itself, of its affairs, provisions are generally made 
for doing this by others.^ 

§ 1729. Effect on Franchises 

Dluolution of a corporation deatroya Ita primary 
franchise and deprivea It of the privilege of exerelaing 
any aecondary franchise, although the secondary fran¬ 
chise survives as existing property. 

A final dissolution or forfeiture of the charter, as 
has been stated in § 1727, deprives a corporation of 
its primary franchise and its right to continue to 
do business thereunder. A secondary franchise, or 
the privilege of doing certain things under the pri¬ 
mary franchise, cannot be exercised by a corpora¬ 
tion as such after its dissolution or the forfeiture 
of its charter,2 and all rights connected with such 
franchise other than such as are considered as prop¬ 
erty rights revert to the state or the public, provid¬ 
ed they arc such that the state or public can repos¬ 
sess and enjoy thcm.3 However, secondary fran¬ 
chises and the rights accruing thereunder, in so far 
as they are considered as being in the nature of 
property rights, fall within the rule discussed in 
the following section as to the effect of a dissolu¬ 
tion on property rights,^ especially where the sec¬ 
ondary franchise has been transferred to other per¬ 
sons or corporations under legal authority to do so,® 
or where to do otherwise would violate the rule 
against the impairment of the obligations of con¬ 
tracts,® unless, of course, there is some provision 
in the act of incorporation or charter to the con¬ 
trary.*^ 


§ 1730. Effect on Property Rights 

a. In general 

b. Modern rule 

c. Title 

d. Property involved 

a. In General 

At common law dissolution of ■ corporation effects a 
reverter of Its realty and an escheat of Its personalty, 
but under the Influence of statutes this rule Is largely 
abrogated. 

At common law, on the death or dissolution of a 
corporation, its real estate reverted to the grantors 
or donors and its personal property escheated to 
the king;® but although the common-law rule was 
.followed in a few of the early cases in this coun¬ 
try,® it has been criticized and almost wholly re¬ 
pudiated,and, generally speaking, it applies now 
only to the rare cases where a defunct private cor¬ 
poration has no members and owes no debts,ii or, 
with qualifications, to charitable corporations, as 
explained in the title Charities § 77, or to municipal 
corporations, as discussed in the C.J.S. title Munici¬ 
pal Corporations § 105, also 43 C.J. p 175 notes 63- 
69. It has also been held that, even though the title 
to corporate property might revert to the grantor, it 
is necessary that judgment of a court be entered 
before the reverter will take place.^® 

b. Modern Buie 

Under the modern rule, dissolution of a corporation 
does not take away nor destroy Its property, but the 
same belongs to the stockholders subject to the pay¬ 
ment of Its debts. 

The old common-law rule has been modified and 
changed, in modern times, by courts of equity and 
legislative enactments.'® Dissolution does not take 
away nor destroy the property of a corporation.'^ 
After dissolution the property and the assets of the 


2d 886, certiorari denied Pancoe 
V. Southman. 59 S Ct. 105, two 
cases—First Nat. Bank v. U. S.. 
D.C.Colo., 9 F.Supp. 28, 29, affirmed, 
C.C.A., 86 F.2d 938, citing Corpus 
Juris. 

W.Va.-*—Miller v. Newburg Orrel Coal 
Co., 8 SE. 600, 31 W.Va. 836, 13 
Am.S.R. 903. 

1. Cal.—Nezik v. Cole, 184 P. 623. 
43 Cal.App. 130. 

lb CcU*—People v. Anderson, etc., 
R. Co., 18 P. 308, 76 Cal. 190. 

14a C.J. p 1151 note 31. 

8. Kan.—State v. Lawrence Bridge 
Co.. 22 Kan. 438. 

14a C.J. p 1161 note 33. 


692, 111 N.T. 1, 7 Am.SR. 684, 2 
L.R.A. 266. 

14a C J. p 1151 note 34. 

5. Ma.ss.—Campbell v. Talbot, 132 
Mass. 174. 

Pa.—Commonwealth v. Altoona, etc., 
R. Co., 31 Pa.Co. 646. 

8. U.S.—Greenwood v. Union 

Freight R. Co., Mass., 105 U.S. 13, 
26 UEd. 961. 

7. U.S—Greenwood v. Union 

Freight R. Co., supra. 

Cal.—Oakland R. Co. v. Oakland, etc., 
R. Co., 45 Cal. 366, 13 Am.R. 181. 

N.Y.—New York City v. Bryan, 89 
N.E. 467, 196 N.Y. 158. 

8. 111.—Mott V. Danville Seminary, 
21 N.E. 927, 129 111. 403. 

14a C.J. p 1162 note 30, p 601 notes 
84-86. 


9. N.C.—Fox V. Horah. 36 N.C. 368, 

36 Am.D. 48. 

14a C.J. p 1152 note 40, p 601 note 

86 . 

lOi Mich.—^Hopkins v. Crossley, 101 
N.W. 822, 138 Mich. 661. 

11. 111.—Franklin County v. Blake, 

119 N.E. 288, 283 Ill. 292. 

14a C.J. p 1152 note 43. 

18. Ohio.—Webb v. Moler, 8 Ohio 
548 

14a C.J. p 601 note 89. 

13. U.S.—Federal Real Estate & 
Storage Co. v. IT. S , 79 Ct.Cl. 667, 
677, citing Corpus Juris. 

14a C.J. p 1162 notes 42 [a], 44. 

18. Mich.—Pontiac Trust Co. v. 
Newell, 264 N.W. 178, 268 Mich. 
490. 

14a C.J. p 1163 note 46. 


4L N.Y.—People v. O'Brien, 18 N.E. 
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corporation are preserved for the benefit of those 
entitled to share in them either as creditors or stock¬ 
holders, the property being that of the stockhold¬ 
ers impressed with a trust in favor of creditors,^® 
and if the corporation is insolvent on dissolution, all 
of its assets become a trust fund for the payment of 
its debts.^7 After dissolution the corporation lacks 
power to dispose of its property,although under 
statutes forbidding merely the transaction of busi¬ 
ness, a defunct corporation may redeem its property 
from a tax sale.^® The same principles apply when 
the dissolution of the corporation is brought about 
by repeal of its charter.2® 

The assets of a dissolved corporation in the proc¬ 
ess of liquidation arc subject to a special franchise 


tax imposed on corporations existing before its dis¬ 
solution by a statute passed after its dissolution, and 
such tax must be paid before distribution may be 
made to creditors and stockholders.21 

c. Title 

Titit to the property of a defunct corporation ordi¬ 
narily paases to Its stockholders or, if so provided by 
the statute, to its directors or managers for the purpose 
of winding up, the stockholders having the beneficial, 
and in some Jurisdictions also the legal, ownership. Un¬ 
der the modern rule corporate realty does not revert on 
dissolution. 

In the absence of statute, the legal title to prop¬ 
erty belonging to the corporation passes by opera¬ 
tion of law to the stockholders, who are the benefi¬ 
cial owners through the corporation,22 and who 


IS. U.S5.—In re Hood Realty Co.. C. 
C.A III., 2 F2d 334. 338, certiorari 
denied Shelby v. Hummel, 4!) S 
225, 266 U.S 633, 69 L. Bid. 479— 
Wonder Bakeries Co. v. IJ. S.. Ct 
Cl.. 6 FSupp. 228. 

Ariz.—Norton v. Stelnfeld, 288 P. 3, 
36 Ariz 536. 

Ark—.laniison v. Henderson, 71 S. 

W.2d 696, 189 Ark 204 
Cal —North Hollywood Mortff. Co v 
North American Bond & Mortfraierc 
Co. 30 P2d 446, 137 Cul.App 1X0 
Ky.— Shodoin v. Sellars, 4 S W.2d 
717. 223 Ky. 751. 

Mich.—Weber v. Enoch C. Roberts 
Iron Ore Co., 258 N.W. 408, 270 
Mich 38—Pontiac Trust Co. v 
Newell, 264 N.W. 178. 266 Mich 
490. 

Mo—Ruder v. Stocke, 121 S.W 2d 
852, 857, citin«: Corpus Juris. 

N J —Camden Mortj?. Cuaranty & Ti¬ 
tle Co. V Haines, 160 A. 413, 110 
NJ.Eq. 461. 

N.y.—Moscow Fire Ins. Co. of Mos¬ 
cow, Russia, V. Bank of New York 
& Trust Co. 294 N.Y S. 64S, 161 
Misc. 903, nfllrmed 1 N.Y.S.2d 640, 
253 AppDiv. 710, 1 N.Y.S.2d 641, 
253 App.Div. 710, appeal disrai.ssed 
Moscow Fire Ins. Co. v. Bank of 
New York & Trust Co., 16 N K 3d 
864. 278 N Y. 709. affirmed Moscow 
Fire Ins. Co. of Moscow, Rus.sla v. 
Bank of New York & Trust Co, 3 
N.YS.2d 6C3, 253 App.Div 644. 

Or.—Clossct V. Portland Amusement 
Co., 290 P. 666„134 Or. 414. rehenr- 
Inx denied 293 P. 720. 134 Or. 414. 
Wa.sh.—Cohen v. L. & G. Inv. Co., 67 
P.2d 1042. 186 Wash. 308. 

14a C.J. p 1153 note 46, p 501 notes 
79. 82, 83. 

Books and raoorda 

Stockholders were ultimate owners 
of residue of dissolved corporation's 
property, including books and rec¬ 
ords of corporation.—National Clay 
Products Co. V. District Court in and 
for Cerro Gordo County, 243 N.W. 
727, 214 Iowa 960. 

10 C.J.S.-W 


Sguttable interest 

Corporation's stockholders have 
equi-'able interest In asaets only on 
dissolution of corporation—Stolmun 
V Boston Furniture Co., 180 A. 607, 
120 Conn 235. 

Interests of stockholders as pro- 
portioned to shares 

Property of corporation becomes 
property of stockholders in propor¬ 
tion to their respective shares—Peu- 
rifoy V. Wiebusoh, Tex Com.App , 117 
S W.2d 773, reversing Thomason v. 
Wiebusch, Civ App , 89 S W.2d 452. 
Stockholder's right to invoke aid of 
equity 

Former stockholder, as person ben¬ 
eficially interested in assets, ha.s 
right to Invoke aid of eourt for pro¬ 
tection of property from misappro- 
prmllon by others.—Pontiac Trust 
Co. V. Newell, 254 N.W. 178, 266 
Mich. 490. 

Becovery of land 

Shareholders being owners ns ten¬ 
ants in common of its property, may 
recover its land in their own names 
for benefit of themselves and coten¬ 
ants —Montgomery v Heath, Tex 
Clv.App., 283 S,W. 324, affirmed in 
part and reversed In part on other 
grounds. Com.App., 291 S.W. 856. 

16. IT S —Wonder Bakeries Co. v. U. 
S., (H.Cl, 6 F.Supp. 228—Abeken v. 
U. S, D.CMo., 26 F.Supp. 170. 

Or.—Smyth v. Kenwood I^and Co., 
190 P. 962, 97 Or. 19. 

Bqnltable Usn of creditors 

Tex.—Waggoner v. Herring-Showers 
Lumber Co., 40 S.W.2d 1. 120 Tex. 
605, reversing. Civ.App., 288 S.W. 
260 

No claim until distribution 

A stockholder has no claim to cor¬ 
porate property until all debti) and 
obligations of corporation have been 
paid in full, and officers ha\e direct¬ 
ed distribution of net assols to 
stockholders.—Department of Treas¬ 
ury of Indiana v. Crowder, Ind., 15 
N.l£.2d 89. 


Protection of assets in equity 

Dissolved corporation's assets will 
he protected in equity ns trust fund, 
and persons receiving them with no¬ 
tice of their character take them 
subject to trust and equity court's 
decrees, especially where statute 
gives equity court Jurisdiction to 
protect dissolved corporation's as¬ 
sets against persons receiving them 
with notice of trust.—American Bank 
& Trust Co V Hon, C C.A.Hl., 48 F. 
2d 588, affirming, D.C., Hon v. State 
Commercial & Savings Bank, 37 F.2d 
907. 

Status of daims as lizod on dissolu¬ 
tion 

When proceedings for dissolution 
have become effective, status of 
claimants on assets ordinarily be- 
conit's fixed and new obligations can¬ 
not be created except as incident to 
settlement of estate —Sachs v. P’einn, 
183 A. 384. 121 Conn. 77. 

17. Tex—Waggoner v. Herring- 
Showers Lumber Co., 40 S.W.2d 1. 
120 Tex 605, reversing, Civ.App., 
288 S.W. 260. 

18. Cal.—Los Angeles & Arizona 
Land Co. v. Marr, 200 P. 1051, 187 
Cal. 126. 

18. Colo —Ruth V. Devany, 271 P. 
623, 84 Colo. 476. 

20. N H.—Hlake v. Portsmouth, etc., 
R. Co.. 39 N.H. 436. 

N.Y.—I^ong Saul I Dev. Co. v. Ken¬ 
nedy. 105 N.R. 849, 212 N.Y. 1, 
Ann.Caa.l915D 56, affirming 143 N. 
YS 454. 158 App.Div. 398-People 
V. G'Brien, 45 Hun 519, affirmed 18 
N.K. 692. Ill N.Y. 1, 7 Am.S.R. 
684, 2 L.R.A. 266. 

21. Md.—Diamond Match Co. v. 
State Tax Commission, 200 A. 366. 

22. U.S.—Gardiner v. Automatic 
Arms Co., D.C.N.Y., 276 F. 697— 
Federal Real Estate & Storage Co. 
V. U. S., 79 CLCl. 667, 677, quoting 

Corpus Juris. 

Ala.—Hawkins v. Pure Oil Co., 169 
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take as tenants in common,although it has also 
been held that on expiration of a corporate charter 
its stockholders do not become owners of the prop¬ 
erty, but that it still belongs to the corporation to 
be disposed of by legal process.^* Equity may ap¬ 
point a receiver or trustee to take possession of the 
property to pay the debts and turn over the sur¬ 
plus to the stockholders as the beneficial owners of 
the propcrty.25 The court may decree that a mort¬ 
gagee of the corporate property may take possession 
of it and manage the corporation’s business after 
its dissolution and after its failure to pay interest 
on the mortgage debt, this being, however, in exe¬ 
cution of the contract made by the corporation be¬ 
fore its dissolution.26 

A corporate officer’s assumption of possession aft¬ 
er dissolution of a corporation docs not vest him 
with title to its property.27 

Under statutes providing for a winding up to dis¬ 
tribute assets among stockholders and creditors, on 
dissolution all property and rights of the corpora¬ 
tion become vested in the directors then in office, or 
in such persons as by law have the management of 
the business of the corporation, in trust for the 
stockholders and creditors or in the stockhold¬ 


ers,*® holding the property subject to the right vest¬ 
ed in the persons who were directors at the time of 
dissolution to possess the corporate assets under 
power to administer the same in settlement of cor¬ 
porate affairs for the benefit of creditors and stock¬ 
holders,*® and the title to such property vests in 
such persons and not in the corporation.*^ 

There is no reversion or possibility of reverter 
in real property on an absolute grant to a corpora¬ 
tion.** Even though the former owner is one of 
the incorporators, there is no reversion of the title 
to him on the dissolution of the corporation;** 
and wherever the former owner or his heirs are in 
possession, a trust in favor of creditors and stock¬ 
holders will be declared.*^ In some jurisdictions, 
where the form of the old common-law rule pre¬ 
vails, it is held to have application to the legal title 
only, which reverts to the former owner, in trust, 
however, for creditors and stockholders of the cor¬ 
poration, and which he may be compelled to convey 
to the persons beneficially interested.*® 

d. Property Involved 

Generally speaking, the rules as to the efrect of 
dissolution on Its property apply to all property ac¬ 
quired by a corporation up to the time of its dissolu¬ 
tion. 


So. 807. SOS. 309. 232 Ala. 660, cit¬ 
ing Corpiifl Juris. 

Ky.—Kash v. Lewis, 6 8.W.2d 1098. 
224 Ky. 679—Shadoln v. Sellars. 4 
S.W.2d 717. 213 Ky. 751. 

Mich.—Pontiac Trust Co. v. Newell. 

264 N.W. 178, 266 Mich. 490. 

Mo.—Buder v. Stocke. 121 S.W.2d 
652, 857, citing Corpus Juris. 

Wls.—Marsh Wood Products Co. v. 
Babcock & Wilcox Co., 240 N.W. 
392. 207 Wls. 209. 

44a C.J. p llfrS note 48. 

AbssBOS Of debts 

A dissolved corporation's default 
under a land sale contract did not 
create a debt, existence of which 
prevented personal property of dis¬ 
solved corporation on premises sold 
from passing to stockholders, where 
vendor elected to reenter into pos¬ 
session.—Smyth V. Kenwood Land 
Co., 190 P. 962. 97 Or. 19. 

ft3. 6a.—Hale v. Eberhardt, 188 S. 
E. 53, 64 Ga.App. 396—Stone v. Ed¬ 
wards. 124 S.E. 54. 32 Ga.App. 479. 
Tex.—Montgomery v. Heath, Civ. 
App., 283 S.W. 324, affirmed in 
part and reversed in part on other 
grounds, Com.App., 291 S.W. 855. 

Xrsitlisr debts nor receiver 
Where it did not appear that re¬ 
ceiver had been appointed during 
ten-year period after expiration of 
corporate charter, or that any cor¬ 
porate debt existed at time of dlsso- j 
lution, stockholder owned as a ten-| 


ant in common an interest in corpo¬ 
rate assets proportionate to his prior 
stock ownership—Hale v. Eberhardt. 
188 S.E. 63. 54 Ga.App. S95. 

3A La.—Screwmen's Benev. Ass’n 
of Louisiana v. Monteleone, 123 So. 
116, 168 La. 664—In re St. Vincent 
de Paul Benev. Ass'n of Now Or¬ 
leans, App., 175 So. 140, 

Survivors as ladciag right to take 
over d reotly 

Stockholders of a corporation do 
not become owners of property of 
corporation at expiration of charter, 
but property still belongs to corpo¬ 
ration, to be disposed of by legal 
process, and may not be taken over 
directly by survivors.—In re St. Vin¬ 
cent de Paul Benev. Ass’n of New 
Orleans, supra. 

25. U.S.—Bacon v. Robertson, Miss., 
18 How. 480, 15 L.Ed. 499. 

14a C.J. p 1154 note 50. 

2a Ala.—^Nelson v. Hubbard, 11 So. 

428, 96 Ala. 238, 17 L.H.A. 376. 

27. Tex.—Dittman v. Myers, Civ. 
App., 95 S.W.2d 1382, error dis¬ 
missed. 

Taking ovsr propsrty with aaotksr 
and operating under partnership 

That after corporation lost right 
to do business for failure to pay 
franchise tax, officer and another 
took over properties of corporation 
and operated them as partnership 
without act on part of officials or 
stockholders of corporation, did not] 
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invest such officer with ownership of 
property so as to entitle him to sue 
landloid for conversion of property. 
—Dittman v. Myers, supra, 

2& Mo.—Jackson v. Rothschild, 
App., 99 S.W.2d 859. 

14a C.J. p 1164 note 53. 

29. U.S.—Stearns Coal, etc., Co. v. 
Van Winkle, Ky., 221 P. 590, 137 C. 
C.A. 314, certiorari denied 36 S Ct. 
654, 241 US. 670, 60 L.Ed. 1239. 
3G Cal.—Slayden v. O'Dea, App., 
189 P. 1062. 

Bight of possession in direotors 

Property of defunct corporation 
belongs to persons who were stock¬ 
holders at time it ceased to be cor¬ 
poration, but right of possession 
passes to directors in office under 
statute making them trustees to set¬ 
tle corporate afTalrs.—Jones v. Peck. 
218 P. 1030, 63 Cal.App. 397. 

31. Cal.—^Aalwyns Law Inst. v. 
Martin. 169 P. 158, 173 Cal. 21. 

Kan.—Root v. Wear, 157 P. 1181, 98 
Kan. 234. 

32. U.S.—Fletcher v. Peck, Mass., 6 
Cranch 87, 3 L.Ed. 162. 

14a C.J. p 1154 note 66. 

33. Kan.—Sword v. Wlckersham, 29 
Kan. 746. 

14a C.J. p 1154 note 57. 

34. Mass.—Packard v. Old Colony 
R. Co., 46 N.E. 433, 168 Mass. 92. 

35. Del.—Diamond State Iron Co. v. 
Husbands, 68 A. 240, 8 Del.Ch. 206. 
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These rules apply to all property, title to which 
has been acquired at any time up to the actual dis¬ 
solution of the corporation,36 so that where a cor¬ 
poration acquired title to certain real estate after an 
act had been passed providing for its dissolution, 
but before any proceeding had been instituted to en¬ 
force a forfeiture of its franchise, it had power, 
notwithstanding the dissolution act, to take and hold 
the title to the property so purchased.37 

§ 1731. Effect on Contracts 

a. Made before dissolution 

b. Made after dissolution 

c. Made during dissolution proceedings 

a. Made before Dissolution 

(1) In general 

(2) Survival contemplated notwithstand¬ 

ing dissolution 

(3) Specific performance 

(4) Liability for breach of contract 

(5) Specific statutory or charter provi¬ 

sions 

(1) In General 

Contract! of a corporation made prior to Its diato- 
lutlon survive, unless the circumstances are such that 
the contract must contemplate termination on such dis* 
solution or other factors operate to effect a termination. 


At common law, it seems, the death of a corpora¬ 
tion by dissolution or forfeiture of its charter ex¬ 
tinguished its debts and terminated its contracts as 
shown supra § 1727 and infra § 1734; but, as that 
rule is modified by statute, or otherwise, the rule 
now is that dissolution has no other operation upon 
a corporation's contracts than the death of a natural 
person has upon his;®® and accordingly, broadly 
speaking, dissolution does not annul the existing 
contracts of a corporation ;33 valid contracts sur¬ 
vive dissolution,especially where such survival, 
notwithstanding the dissolution of the corporation, 
has been contemplated, as stated in the next sub¬ 
division of this section, unless, of course, such con¬ 
tracts are otherwise discharged independently of 
the fact of the dissolution of the corporation^^ or by 
the nature of the case a dissolution must operate as 
a discharge of the particular contract.**3 A solvent 
corporation cannot by voluntarily dissolving cancel 
or terminate its executory contracts,*® and while 
the corporation cannot be compelled specifically to 
perform, as shown in subdivision a (3) of this sec¬ 
tion, it may be compelled to respond in damages 
for their breach, under rules considered in subdivi¬ 
sion a (4) of this section.^ ^ 

Inchoate rights. An undertaking by a corpora¬ 
tion which might have materialized into a binding 
contract, but did not, before dissolution, gives no 
rights to a creditor which he can enforce against 
the assets after the dissolution.^^ 


aa. Mich.—-Montgomery v. Merrill. 

18 Mich. 338. 

Basoinoat 

(1) Dissolution of corporation 
does not work abandonment of case¬ 
ment.—^Joachim v. BelfuSp 152 A 
161, 107 N.J.Eq. 240, rehearing grant¬ 
ed conditionally 154 A. 530, 108 N.J. 
Kq. 199, and reversed on other 
grounds 156 A. 121, 108 N.J.Eq. 622. 

(2) However, an easement in gross 
which is personal to corporation will 
die when corporation is dissolved.— 
Joachim v. Belfus, 156 A. 121, 108 N. 
J.Eq. 622, reversing 152 A. 161, 107 
N.J.Eq. 240, and certiorari grunted 
conditionally 154 A. 630. 108 N.J.Eq. 
199. 

Zasnnuioe 

(1) Policy of Insurance issued to 
corporation protecting it from lia¬ 
bility on claims of tenants occupy¬ 
ing its properly is property of cor¬ 
poration at time of its d.ssolution.— 
Eberle v, Koplar, Mo.App., 85 S.W. 
2d 919. 

<2) Life policy on officer for bene¬ 
fit of corporation, although lacking 
cash surrender value when released 
by corporation, directing discontinu¬ 
ance of business. Is property of cor¬ 


poration.—May V. Hudcll, 270 P. j 
1041, 149 Wash. 893. 

Xiessehold estate survives dissolu-1 
tion of corporation and rights there¬ 
under pass to stockholders.—Cum- 
mington Realty Associates v. Whit¬ 
ten. 132 N.E. 63. 239 Mass. 313, 17 A. 
LU. 627. 

37. Mich.—Montgomery v. Merrill, 
18 Mich. 338. 

38. Wyo.—Wyomlng-lndlana Oil & 
Ga.s Co. v. Weston, 7 P.2d 206, 209, 
43 Wyo. 626, quoting Corpus Juris. 

14a C.J. p 1154 note 66. 

39. Wyo.—^Wyoming-Indiana Oil & 
Gas Co. v. Weston, supra. 

14a C.J. p 1154 note 67. 

Contract with preferred stockhold. 
ers 

Dissolution under statute of cor¬ 
poration formed prior to its enact¬ 
ment cannot affect contractual rela¬ 
tion with preferred stockholders.—U. 
S. Can Co. v. Freiberg, 165 N.E. 593, 
30 Ohio App. 476, error dismissed 169 
N.E. 304, 120 Ohio St. 615. 

40. Mass.—Cummington Realty As¬ 
sociates V. Whitten, 132 N.E. 53. 
239 Mass. 313, 17 A.L.R. 627. 

Vt.—Capital Garage Co, v. Powell, 
118 A. 624, 96 Vt 145. 
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Wyo.—^Wyomlng-Indiana Oil & Gas 
Co. V. Weston. 7 P2d 206, 209, 210, 
43 Wyo. 626, quoting Corpus Juris. 
14a C J. p 1154 note 68. 

41. Wyo.—^Wyoming-lndiana Oil & 
Gas Co. V. Weston, supra. 

14a C.J. p 1164 note 70. 

Abaudonmeut of rights 
Stoi kholder employee’s participa¬ 
tion in dissolution of corporation 
without disclosure of employment 
contract executed by dead president 
held abandonment of rights thereun¬ 
der.—Leak v. Ilalaby Galleries. Tex. 
Civ.App., 49 SW.2d 858, error re¬ 
fused. 

43. Tex.—Leak v. Haluby Galleries, 
supra 

Wyo.—Wyomlng-Indiana Oil & Gas 
Co. V. Weston. 7 P.2d 206, 210, 43 
Wyo. 526. quoting Corpus juris. 
14a C.J. p 1154 note 71. 

43, Wyo.—Wyoming-Indlana Oil & 
(1-vs Co. V. Weston, supra. 

14a C.J. P 1154 note 72. 

4A Wyo.—Wyoming-Indiana Oil & 
Gas Co. V. Weston, supra. 

14a C J. p 1155 note 74. 

45. N.Y.—Hubbell v. Everson. 14 N. 

T.S. 845, 69 Hun 620. 

14a C.J. P 1185 note 78. 
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(2) Survival Contemplated Notwithstanding 

Dissolution 

A corporate contracts Including ita contract with, 
or franchise from, the state, continues after dissolution 
where the terms of the contract clearly so contemplate. 

Wh-ere by the terms of the contract it appears 
that the parties to it, the corporation bcinp^ one, con¬ 
templated its continuance beyond the legal dissolu¬ 
tion of the corporation and during its existence as 
a corporation de facto, the contract continues in 
binding force after the dissolution.^® The contract 
with the state, under which a corporation enjoys 
its franchise privileges, may be continued after dis¬ 
solution for the benefit of its successor, where the 
terms of the contract as disclosed by the statute 
clearly contemplate such continuance;^^ and where 
the contract is of such a nature as to bind the prop¬ 
erty of the corporation and to call for the continu¬ 
ance of the contract after dissolution, it is not termi¬ 
nated by the dissolution but continued in binding 
force upon the property in the hands of those hold¬ 
ing legal title to it, either trustees or stockholders.^® 

(3) Specific Performance i 

Dlitolutlon precludes specific performance of corpo- , 
rate contracts for or against the corporation Itself, al¬ 
though not as respects Its successors In Interest. 

Contracts entered into between a corporation and 
third parties cannot be invoked to endow the corpo¬ 
ration with life beyond, and contrary to, the terms 
of its charter.^® Dissolution by decree of court is 
a judicial determination of the impossibility of fur¬ 
ther specific performance by the corporation of its 
contracts and engagements, and to this extent puts 
an end to its duty to perform outstanding con¬ 
tracts,®® and it has been held tliat;^ even a voluntary 
dissolution of a corporation deprives a creditor of 
the right to compel specific performance of a con¬ 


tract by the corporation although specific per¬ 
formance may in a proper case be enforced against 
the stockholders, trustees, or other persons in whom 
under the law the title to the corporate assets 
vests.®® A fortiori, where continued performance 
would be a violation of law or contempt of court, 
the corporation after dissolution cannot be compel¬ 
led to carry out its prior contracts.®® 

After dissolution a former corporation then be¬ 
coming an iMiincorporated association may not com¬ 
pel specific performance of an agreement to pur¬ 
chase property entered into in its corporate namc.®^ 

(4) Liability for Breach of Contract 

Broadly apeaking, either the corporation or the other 
party to a contract la liable In damagea for Its breach, 
unleaa the contract was wholly executory and unper¬ 
formed at the time of diaaolutlon, although It has also 
been said that while an Involuntary dissolution relieves 
a corporation of liability on Ita contracta a voluntary 
dissolution does not. 

While dissolution of a corporation puts an end to 
its continuing corporate duty under outstanding con¬ 
tracts, as indicated in subdivision a (1) of this sec¬ 
tion, it does not discharge the corporation from lia¬ 
bility for breach of its executory contracts.®® It is 
stated broadly in many of the cases, that executory 
contracts of a corporation are not extinguished by 
its dissolution, meaning thereby that the creditor 
may recover damages for breach of such contract 
and be reimbursed therefor out of the assets of Ihe 
corporation,®® regardless of whether the breach oc¬ 
curred before®*^ or after®® dissolution, although 
those succeeding to the assets of the corporation 
may not be held liable on its ultra vires contracts.®^ 
The corporation’s right of action for damages for a 
breach by the other party may be enforced by its 
former stockholders or by others succeeding to its 
property and rights.®® An action for breach of con- 


46. Ark.—^Arllngrton Hotel Co. v. 
Rector, 18fi S.W. 622, 124 Ark. 90. 

47. N.Y.—People v. O’Brien, 18 N. 
E. 692, 111 N.Y. 1, 7 Am.S.R. 684, 
2 L..R.A. 255. 

43. Ala.—W<atherly v. Capital City 
Water Co., 22 So. 140, 115 Ala. 156. 
Conn.—Butlor v. Beach, 74 A. 748, 
82 Conn. 417. 

14a C J. p 1155 note 81. 

46. TT.S—Mumma v. Potomac Co., 
D.C , 8 Pot 281, 8 L.Ed. 945. 

50. U.S.—Now York Phonograph 
Co. V. National Phonograph Co., 
C.C.N.Y., 163 P. 534. 

14a C.J. p 1155 note 83. 

61. La.—Srhlieder v. Dielman, 10 
So. 934, 44 La.Ann. 462. 

62. Ala.—^Weatherly v. Capital City 
Water Co., 22 So. 140, 116 Ala. 
166. 


63. N.Y—People v. Globe Mut. L. 
In.«<. Co.. 91 N.Y. 174, 64 Ilow.Pr. 
240, diHtinguished in Tiffin Glass 
Co. V. Stoohr, 43 N.K. 279, 54 Ohio 
St. 157, 

54. La.—Scrowmon’s Benev. Ass’n 
of Louisiana v. IMontoloono, 123 So. 
116, 168 La. 664. 

55. Wyo,—Wyoming-Indiana Oil & 
<»as Co. V. Woston, 7 P.2d 206, 
43 Wyo. 526, 80 A.L.R. 1037. 

56. Va —Pepper v. Dixie Splint 
Coal Co. 181 S.E. 406, 165 Va. 179. 

Wash.—Cohen v. L. & O. Inv. Co., 67 
P.2d 1042, 186 Wash. 308. 

14a C.J. p 1156 note 89. 

Contract of Joint adventuro 

Dissolution of corporation does 
not terminate contract of joint ad¬ 
venture existing between corporation 
and individuals relating to oil lease. 
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—Wyoming-Indiana Oil & Gas Co. v. 
Weston, 7 P.2d 206, 43 W'yo. 526, 80 
A.L.R. 1037. 

67. Ohio.—Tiffin Glass Co v. Stoehr, 
43 NE. 279. 54 Ohio St. 157. 

14a C.J. p 1166 note 90. 

68. Iowa.—Wisconsin, etc., Lumber 
Co. V. Cable. 140 N.VV. 211, 169 
Iowa 81. 

14a (7 J. p 1156 note 91. 

59. Tex.—Adams v. First Nat. 
Bank, Civ.App., 294 S.W. 909. 

60. Or.-^Smyth v. Kenwood Land 
Co., 190 P. 962, 97 Or. 19. 

Provision against assignment as not 
preclnding suit 

Corporation having performed con¬ 
tract before dissolution one suc¬ 
ceeding to its right of action on 
contract under applicable statutes 
could maintain action notwlthstand- 
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tract will lie after dissolution, especially where the 
statute reserves a right to sue a corporation after its 
dissolution.®! On the other hand, so far as a con¬ 
tract is purely executory and to be performed in the 
future, it will as a rule be terminated on dissolu¬ 
tion of the corporation so as to preclude recovery 
of damages for alleged breach in failing to carry 
out such executory provisions.®2 Contracts exe¬ 
cuted on both sides before dissolution arc not af¬ 
fected by dissolution.®® 

Dissolution of a corporation does not release or 
discharge guarantors of its contract or indorsers of 
its paper.®^ 

Forced or voluntary dissolution. While the doc¬ 
trine that a corporation is not discharged from lia¬ 
bility for breach of its executory contracts is gen¬ 
erally stated without qualification, the facts and is¬ 
sues raised in some of the cases have called for a 
more careful analysis of the ground upon which the 
rule rests, and a distinction is made between a forc¬ 
ed and a voluntary dissolution in its effect upon the 
corporation’s liability for breach of contract after 
its dissolution. In these cases, the rule is laid down 
that when a corporation is forced into liquidation 
and dissolution under circumstances showing that it 
was not occasioned directly or indirectly by the 
act or omis.sion of the corjioration, its executory 
contracts become nugatory, and the creditor is de¬ 
prived of the right to recover damages for nonper¬ 
formance,®® on the theory that the possibility of 
such dissolution constitutes an unexpressed or im¬ 
plied condition in such executory contracts.®® The 
right of dissolution being expressly granted by law, 
and the law being read into such a contract, it is 
not easily perceived how it could be enforced spe¬ 


cifically, or damages for nonperformance granted, 
nonperformance being the necessary result of dis¬ 
solution.®*^ Where, however, the dissolution is vol¬ 
untary, or, if adversary under circumstances show¬ 
ing that the corporation was the responsible cause 
of the action of the state to such an extent as to 
make the dissolution its own act, it does not deprive 
the creditor of the right to recover damages out 
of the assets,®® although it does deprive him of the 
power to compel specific performance, as shown in 
subdivision a (3) of this section. Voluntary disso¬ 
lution estops a corporation from asserting nonlia¬ 
bility for breach of its existing contracts.®® 

(5) Specific Statutory or Charter Provisions 

Specific charter or statutory provisions regulating 
contracts of dissolved corporations may control the rights 
of the parties on corporate dissolution. 

Where the charter provides for discharge of the 
corporation from liabilities on certain contracts in 
case of dissolution, parties to such contracts who 
had notice, actual or constructive, of the charter 
provisions when they entered into the contractual 
relation have no remedy against the assets of the 
corporation after its dissolution.*^® 

b. Made after Dissolution 

Dissolution ordinarily voids subsequent corporate con¬ 
tracts, except as they may be authorized in effecting 
liquidation or recognized as the acts of a de facto cor¬ 
poration, although suspension of a corporation renders its 
subsequent contracts merely voidable. 

Except such contracts as may be authorized by 
statute in aid of winding up the corporate affairs,"^^ 
after an clTectual dissolution neither the corpora¬ 
tion nor its representatives can make any contract 
which will have the effect of binding'^2 qj. adding 


Inff provUslon in contract against its 
assignment.—City of La Forte v. 
Ahlborn. 133 NR. 874, 191 Ind 485. 

61. Ohio —Tiffin Cl lass Co. v. Stoehr, 
43 N.R 2^9, 54 Ohio St. 157. 

62 . Iowa.—State v. Associated 
I’acking Co, 192 N.W. 267, 196 
Iowa 13IR. 

W Va.— (Irifflth v. Blaekwater Boom 
* Lumlier Co, 33 S.E. 125, 46 W. 
Va. 56. 48 S E. 442, 55 W.Va 604, 
69 LR.A. 124 

63. W Va.—Griffith v. Blaekwater 
Boom, et<*., Co , supra. 

64 . Ala —Duncan v. Lum, 77 So. 
718, 201 Ala. 192. 

Mas.s.—Boston Box Co. v. Uosen, 
150 N.E. 177, 254 Maas. 331. 

65 . N.Y.—People v. Globe Mut. L. 
Ins Co.. 91 N.Y. 174. 

14a C.J. p 1157 note 1. 

66 . La.—Schlieder v. Dielman, 10 
So. 934, 44 La.Ann. 462. 

14a C.J. p 1157 note 2.' 


67. La.—Schlieder v. Dielman, 10 
So 934. 44 La. 462. 

14a C J. p 1157 note 6. 

63. Wash.—Mayflower Realty Co. v. 
Security Savings & Loan Soc, 72 
r2d 1038, 192 Wash. 129, opinion 
supplemented 75 P.2d 579, 192 

Wa.sh 129. 

Wyo —Wyoming-Indiana Oil & Gas 
Co V. Weston, 7 P 2d 206. 43 Wyo. 
526, 80 A.L.H. 1037. 

11a C.J. p 1157 note 6. 

Tolnntary dlpsolntlon as not destroy¬ 
ing contractual rights 
A ooiporate assignee of purohas- 
er’a Interest in land contract, au¬ 
thorizing payments on balance due in 
shares of corporate vendor's stock, 
secured valuable right, which could 
not be arbitrarily ' deslroj^ed by 
>endor*s voluntary dissolution, to 
make payments in form of such 
stock.—Mayflower Realty Co., v. 
S^ecurity Savings & Loan Soc., 72 P. 
2d 1038. 192 Wash. 129, opinion sup¬ 
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plemented 75 P 2d 579, 192 Wash. 
129. 

69. NY—Stannard v. Rold, 99 N.Y. 
S. 567, 114 AppDIv 13J5. 

WVa—Griffith v. Blaekwater Boom, 
etc., Co., 33 S.E. 126, 46 W.Va. 
56. 61. 

14a C.J. p 1157 note 8. 

70 . Va.—Silliman \. Rredericksburg, 
etc., R. Co, 27 Gratt. 119, 68 Va 
119 

1 la C.J. p 1158 note 9. 

71. U.S.—Mason v Pewablc Min. 
Co.. Mich , 66 K 391, 13 C.C.A. 632. 

14a C J p 1158 note 10. 

73. U.S.—Duval v. Commissioner of 
Internal Revenue, C.C.A., 57 F.2d 
496. 

14a C J. p 1158 note 11. 

Additional sauries 

Creation of liability by corpora¬ 
tion for additional salaries Is busi¬ 
ness transaction requiring corporate 
action which could not be, taken after 
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to'^3 its assets, although under statutes designed pri¬ 
marily as revenue measures it has been held that 
contracts within the authority of a corporation to 
make which are entered into after forfeiture of 
the right to do business for non-payment of taxes 
are not void,*^^ and may be sued on after revival 
of the corporation's rights following payment of 
taxes and penalties, as shown infra § 1741. Un¬ 
der statutes providing that a. corporation's failure 
to pay its franchise tax suspends its powers and 
renders its contracts voidable, a contract made by a 
corporation with its powers so suspended is subject 
to be rendered null at suit of the wronged party, 
but in the absence of appropriate action by such 
party remains in full force and effect.^® Where 
the transaction, although in form a contract, can¬ 
not in any way diminish the assets of the corpora¬ 
tion, a third party, not a privy to it, may not take 
advantage of the circumstance that it took place 
after the dissolution.^® 

The principle of estoppel cannot be applied 
against a corporation which has undertaken to per¬ 
form an act after its corporate powers have been 
suspended, and hence its assignee is not estopped.^^ 

De facto character of corporation. It has been 
held that after dissolution or suspension of its char¬ 
ter a corporation may not continue to function as a 
de facto corporation so as to validate its contracts 
made after such dissolution or suspension,al¬ 
though other authority holds that in such cases the 
organization will be recognized as a de facto cor¬ 
poration and held liable on its contracts as such 
even where made after dissolution.^® 

c* Made daring Dissolution Proceedings 

Where pending diseolutlon proceeding! suepend the 

dlBSoliitlon of corporation. —Duval v. 

CommiHsioncr of Internal Revenue, 

C.C.A.. 67 F.2d 406. 

AselgBSMat of judgment 

Corporation which had forfeited 
charter had no power to assign judg¬ 
ment subsequently obtained.—Pan- 
ser-Hamilton Co. v. Bray. 274 P. 769, 

96 Cal.App. 460. 

73. Tcnn.—^White v. Campbell, 6 
Humphr., Tenn., 38. 

Utah.—Houston v. Utah Lake Land, 
etc.. Co., IW P. 174, 55 Utah 393. 

14a C.J. P 1108 note 12. 

74. Tex.—Lyons v. Texorado Oil & 

Gas Co., Civ.App., 91 S.W.2d 375. 
error refused. 

76^ Cal.—Depner v. Joseph Zukin 
Blouses, 56 P.2d 574, 13 CaLApp. 

2d 124. 

73. Wash.—^Davies v. Maryland Cas¬ 
ualty Co... 154 P. 1116. 156 P. 1085, 


oorporats powora, during tueh period the general rule It 
that the eorporetlon may not contract, although It may 
contract where there le no auch suspension of powers. 
In any event a bond executed by the corporation In con- 
teat of' dissolution proceedings Is valid Irrespective of the 
outcome of the proceedings. 

Pending voluntary dissolution proceedings, which 
in effect suspend the functions of the corporation or 
its officers,®® the corporate assets cannot be im¬ 
paired by contracts made by it or them but pend¬ 
ing dissolution proceedings, which do not suspend 
the power of the corporation or its officers to exer¬ 
cise the corporate functions,®® valid contracts may 
be made by it or them,®® especially where such con¬ 
tracts have the effect of adding to or conserving the 
corporate assets.®* A corporation, however, may 
execute a bond in proceedings to contest the decree 
of dissolution already made against it, and will be 
liable on the bond, where the proceedings fail and 
the decree stands.®® Breaches of contracts occur¬ 
ring prior to the appointment of a receiver in dis¬ 
solution proceedings are enforceable against the as¬ 
sets in his hands.®® 

§ 1732. Effect on Torts 

a. Committed before dissolution 

b. Committed after dissolution 

a. Committed before DisBolntioii 

Irrespective of conflicting com men-law rules, the 
modern rule holds a corporation or Its representatives 
liable after dissolution for eorporate torts committed be¬ 
fore diseolutlon, and, In Jurisdictions where a right of 
action ex delicto eurvivee, permits recovery after disso¬ 
lution for torts committed against the corporation before 
dissolution. 

Whether it was®^ the rule at common law, or 

81 . Va.—Augsburg Land, etc., Co. 

V. Pepper, supra. 

14a C.J. p 1158 note 21. 

88. U.S.—Mason v. Pewablc Min. 

Co., Mich., 66 F. 391, 13 C.C.A. 532. 
83 . Tex—Giles v. Stanton, 26 S.W. 

615, 86 Tex. 620. 

14a C.J. p 1168 note 23. 

U.S.—Mason v. Pewablc Min. 
Co., Mich., 66 F. 301, 13 C.C.A. 
532. 

85. Tex.—Texas Trunk R. Co. v. 
Jackson, 22 S.W. 1030, 86 Tex. 
605. 

14a C.J. p 1159 note 26. 

88. Del.—Fell v. North America Se¬ 
curities Co., 97 A. 610, 11 Del.Ch. 
101 . 

87- U.S.—Patton v. Brady, Va,, 22 
S.Ct. 493, 184 U.S. 608, 46 L.£:d. 
718—In re Connaway, Cal., 20 S. 
Ct. 961. 178 U.S. 421, 44 L.Ed. 1184 
—Portland Gold Min. Co. v. Strat- 


89 Wash. 671. L.R.A.1916D 895, 
398. 

14a C.J. p 1158 note 17. 

77. N.Y.—Siegel v. Maryland Cas¬ 
ualty Co.. 178 N.Y.S. 391. 

78. Cal.—^Van Landingham v. Unit¬ 
ed Tuna Packers, 208 P. 973, 189 
Cal. 353. 

79. Ga.—Hall v. KJmsey, 173 S.E. 
437, 48 Ga.App. 605. 

Property and eervlcoe fnmielidd na- 
dor new name 

Corporation incorporated under 
name “Trustees of the Young Harris 
Institute," which after expiration of 
charter continued to conduct corpo¬ 
rate business as “Young L. G. Har¬ 
ris College," was held liable as “de 
facto corporation" for property and 
services furnished it under new 
name.—Hall v. Kimsey, supra. 

0. Va.—^Augsburg Land, etc., Co. v. 
Pepper, 27 8.B. 807, 96 Va. 92. 
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whether the rule at common law was to the con¬ 
trary,®® now, in jurisdictions where actions ex de¬ 
licto survive the death of the tort-feasor, as dis¬ 
cussed in the title Abatement and Revival § 138, on 
the theory that a dissolution of a corporation is 
analogous to civil death,®® a corporation or those 
representing it have been held liable even after a 
dissolution for torts committed prior to dissolu¬ 
tion,®® especially where statutes continue the exist¬ 
ence of corporations for the purposes of winding up 
and settling their affairs, or where “debts” are ex¬ 
pressly reserved under statutes considered infra § 
1734. Also, in analogy to the survivorship of caus¬ 
es of action ex delicto in favor of the representa¬ 
tives of decedent, as considered in “Abatement and 
Revival” §§ 138-142, a corporation, or its represen¬ 
tatives, after dissolution may®l or may not®® en¬ 
force a cause of action for a tort accruing before 
dissolution depending on the particular statutory 
provisions governing the survival of such causes 
of action. 

b. Oommitted after Dissolution 

While corporatlone are not liable at common law for 
torta committed after diaeolution, auch liability may be 
imposed under atatute. 

At common law, a corporation is not liable for a 
tort committed after its death or dissolution; but 
such a liability may be created by statute;®® and of 
course officers, directors, or trustees may in the 
course of winding up the affairs of a dissolved cor¬ 
poration commit torts for which they will be per¬ 
sonally liable, as shown infra § 1745. 

§ 1733. Effect on Conveyances 

a. Made before dissolution 

b. Made after dissolution 

c. Made during dissolution proceedings 


a. Made before Dlssolutioii 

(1) In general 

(2) Leases 

(1) In General 

The conveyances and other transfers of propeKy 
made by a corporation before dissolution are ordinarily 
considered valid after dissolution. 

The question whether or not valid assignments, 
conveyances, and transfers of property can be made 
by or to corporations before dissolution or forfei¬ 
ture of charter falls within the rules governing 
contracts generally.®^ A secondary franchise has 
been held to be property of the corporation within 
the rule;®® but conveyances by a corporation of all 
its assets may be avoided after dissolution by a 
creditor of the corporation if made with the con¬ 
sent of less than the number of stockholders re¬ 
quired by a statute for such a transaction.®® 

Mortgage, In the absence of an express provi¬ 
sion of law, a corporation will not lose its power 
to mortgage its property, unless it is actually dis¬ 
solved or in some manner actually ceases to be a 
corporation.®*^ A secondary franchise has been 
held to be the property of the corporation within 
the rule.®® Where a statute providing for the 
method of conducting the business of the corpora¬ 
tion and the qualification of the officers who are to 
act for the corporation in transacting its business is 
not self-executing, and where the statutes do not 
provide that the franchise of the corporation should 
be forfeited for that cause nor in that manner, on 
the disqualification of the persons acting for the 
corporation a mortgage made by them will not be 
void.®® A person dealing with a corporation as 


ton’s Independence, D.C.Colo., 196 
F. 714. 

88. N.Y.—Shayne v. Evenlnfc I’ost 
Pub. Co.. 61 N.B. 115. 168 N.Y. 70, 
85 AmS.R. 654. 55 L..U.A. 777, 10 
N.Y.Ann.Cas. 237. 

89 . N.Y.—Shayne v. Evening: Post 
Pub. Co., supra. 

14a C.J. p. 1159 note 31. 

90. Mo.—Nudelman v. Thimbles, 40 
S.W.2d 475. 478. 225 Mo.App. 553. 
citing Corpna Jaris. 

14a C.J. p 1159 note 32. 

91 . Ark.—^Arkansas L. Ins. Co. v. 
American Nat. Ins. Co., 161 S.W. 
136. 110 Ark. 130. 

Tex.—Norris v. Lancaster, Com.App., 
280 S.W. 674. reversing: Lancaster 
V. Norris, Civ.App., 271 S.W. 401. 

98 . Ark.—Arkansas L. Ins. Co. v. 
American Nat. Ins. Co., 161 S.W. 
136, 110 Ark. ISO. 


93. W.Va.—Miller v. Newbury Orrel 
Coal Co.. 8 S.E. 600, 31 W.Va. 836. 
13 Am.S.R. 903. 

Ijiabillty of stockholders oontiniiing 
hasiness 

Although corporation existed nei¬ 
ther de Jure nor de facto at time 
cause of action arose, stockholders, 
continuing: corporate business after 
forfeiture of corporation’s charter 
for nonpayment of license tax with¬ 
out contributing: to state compensa¬ 
tion fund, were liable for injuries to 
employee due to ncg:lig:cnce of man¬ 
agement.—Jones V. Young. 174 S.E. 
886. 116 W.Va. 225. 

94U Ohio.—Latthner v. Mosaic Glass 
Co.. 13 Ohio Cir.Ct. 163, 7 Ohio 
Cir.Dec. 430. 

Pa.—Commonwealth v. Altoona, etc., 
Connecting R. Co., 31 Pa.Co. 647. 
Frovlsloiis to Miforoe roversioa 
Where corporate grrantor passed 
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out of existence without designated 
successor, reversionary relief was 
forever lost, although Instrument of 
conveyance contained method of 
compulsory reversion.—Campbell v. 
Town of Hamburg, 281 N.Y.S. 763, 
156 Misc. 131. 

95. I’a.—Commonwealth v. Altoona, 
etc., Connecting K. Co., 31 ra.Co. 
647. 

14a C.J. p 1159 note 42. 

96. Cal.—Porter v. Anglo, etc., Nat. 
Rank, 171 P. 845, 36 Cal.App. 191. 

97. Ohio.—Lattimer v. Mosaic Glass 
Co., 13 Ohio Cir.Ct. 163, 7 Ohio 
Cir.Dec. 430. 

Pa.—Commonwealth v. Altoona, etc.. 
Connecting R. Co., 31 Pa.Co. 647. 

98. Pa.—Commonwealth v. Altoona, 
etc.. Connecting R. Co., 31 Pa.Co. 
647. 

99 . Ohio.—Lattimer v. Mosaic Glass 
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such may be estopped to deny the power of the 
corporation to execute a mortgage to another.^ A 
corporation may be authorized by statute to as¬ 
sign its negotiable securities after dissolution.2 It 
does not constitute continuing in business for a cor¬ 
poration after its dissolution to take a new security 
for a preexisting debt.^ 

(2) Leases 

Dissolution may abrogate corporate leases, subject 
to the lessor’s right to damages, or may permit retention 
of such leases for the more advantageous liquidation of 
corporate affairs. Voluntary dissolution will not. It has 
been held, relieve a corporation of its covenant to pay 
rent. 

In case of a lease W a corporation which later is 
dissolved, it has been held that the corporation or 
its representative is not bound to comply with the 
covenants of the lease by paying rent in full; but 
it or he may allow the lease to be forfeited, and 
allow the lessor to intervene pro interessc suo to 
recover his distributive share of any rents accruing 
prior to the date of the forfeiture,^ although it 
has also been held that by a voluntary dissolution 
a corporation may not free itself from liability on 
its covenant to pay rent.® Under a statute repeal¬ 
ing the charter of a corporation but giving it a 
specified time within which to close up its affairs, an 
existing lease contract of such corporation is not 
terminated by the dissolution.® 

If it becomes clear that it will be profitable and 
advantageous to the corporate estate in the trus¬ 
tee's hands to hold on to the lease, even for the 
purpose of selling it, where it is assignable, the 
trustee may undoubtedly do this; and where he 
makes such an election, the estate in his hands will 


become liable to pay to the lessor the full amount 
of the rents already accrued and thereafter accru¬ 
ing.*^ It seems, however, that if the corporation's 
representative is apjiointcd trustee of an estate 
where part of the estate consists of leased proper¬ 
ty, he has an election whether he will take posses¬ 
sion of the leased property and assume the liability 
to pay rent according to the covenants of the 
lease; and the mere fact of his appointment does 
not render him liable so to pay rent, until he makes 
his election or does some act which in law would 
be equivalent to an election.® 

A lease providing that it shall run as long as the 
lessee shall continue to exist as a corporation "and 
be capable of exercising all the functions" of a cor¬ 
poration contemplates termination of the lease only 
when there is legal disability and not more financial 
inability on the part of the corporation to fulfill its 
contract.® 

b. Made after Dissolution 

In the absence of contrary atatute It Is the general 
rule that a conveyance executed to or for a corporation 
after its dissolution is void, although one executed dur¬ 
ing a period of temporary suspension of corporate pow¬ 
ers is valid, and under statutes providing for winding 
up corporate affairs, deeds may be made by the corpora¬ 
tion to a trustee or by the representatives of the corpo¬ 
ration to other persons. 

Within the rules governing contracts generally, 
after an effectual dissolution or forfeiture of char¬ 
ter a corporation cannot, in the absence of statu¬ 
tory authority, take or dispose of property other 
than for purpose of winding up,^® and where the 
stockholders of a defunct corporation hold no title 
in personam to its really, a conveyance by them 
confers no title on the grantee.^l Subject to the 


Co., 13 Ohio Clr.Ct. 163, 7 Ohio Clr. 
Dec. 430. 

14a C.J. p 1169 notes 48, 49. 

1. Ohio.—Lattimer v. Mosaic Glass 
Co., 13 Ohio Clr.Ct. 163, 7 Ohio Cir. 
Dec. 430. 

14a C.J. p 1160 note 60. 
a. Ind.—Salem Bank v. Caldwell. 16 
Ind. 469. 

3. Va.—Saunders v. Mecklenburg 
Bank, 71 S.B. 714, 112 Va. 443, 
Ann.Ca8.1913B 982. 

4 . N.Y.—People v. National Trust 
Co , 82 N.Y. 283. 

14a C.J. p 1160 note 63. 

Conveyance "free of enonmbranoes** 
when snbjeot to lease 
Where corporation conveyed lands 
free from slII encumbrances, when 
subject to lien of lease given by it. 
and thereafter was duly dissolved 
under Stock Corporation Law S 67, 
now embodied in General Corporation 
Law 8 221 subd 3, and its assets 
applied to discharge lt>s then exist¬ 


ing debts, leaving no balance, it 
was not subject to grantee’s action 
to recover amount thereafter paid by 
it to extinguish lien, cause of action 
against corporation, if any, having 
arisen after its dissolution.—City of 
New York v. New York 4b South 
Brooklyn Ferry & Steam Transp. 
Co., 172 N.Y.S. 495, 104 Misc. 438. 
affirmed 179 N.Y.S. 914, 190 App. 
Div. 9^9. 

8b Wash.—Cohen v. L. ft G. Inv. 

Co.. 67 F.2d 1012, 186 Wash. 308. 
e. N.H. — Conn v. Manchester 

Amusement Co., Ill A. 339, 79 N. 

H. 460. 

Xzsroise of power of purohaso nador 
lease provision 

Spec.L.Ma.ss.l917 c 167 8 1. dis¬ 
solving corporation, but giving it 
three years to close up its affairs, 
did not terminate a lease to cor¬ 
poration of moving picture theater, 
although corporation could not con¬ 
tinue business under lease or dis¬ 
pose of lease directly, but could ex-' 
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ercise power to tjurchaso given by 
lease and then sell property.—C’onn 
V. Manchester Amusement Co., su¬ 
pra. 

7. N.Y.—Woodruff v. Krie R. Co., 
93 N.Y. 609, reversing 25 Ilun 246. 
14a C.J. p 1160 notes 64. 55. 
a, Mas.s —Commonwealth v. Frank¬ 
lin Ins. Co.. 115 Mass. 278. 

9. N.Y.—New Yoik Kl. R. Co. v. 
Manhattan R. Co., 63 Iluw.Pr. 
14. 

10. Or.—Klorflnc v. Cole, 252 P. 708. 
121 Or. 76, modified In other re¬ 
spects 254 P. 200, 121 Or. 76. 

Tex.—Davis v. Texas Co., Civ.App., 
232 S.W. 649, reversed on other 
grounds Texas Co. v. Dxvis, 254 

S.W. 304. 113 Tex. 821, rehearing 
overruled 266 S.W. 601, 113 Tex. 
821. 

14a C.J. p 1161 note 64. 

11. Mich.—^Weber v. Enoch C. Rob¬ 
erts Iron Ore Co., 268 N.W. 408, 
270 Mich. 88. 
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rights of creditors existing at the time of disposi¬ 
tion, the president and sole stockholder of a cor¬ 
poration may validly convey its property on for¬ 
feiture of the charter.i2 Under statutes continu¬ 
ing a corporation for a limited period for the pur¬ 
pose of discharging its obligations and winding up 
its affairs, the corporation has power within the 
statutory period to convey its lands to a trustee in 
trust to wind up its business.i3 Statutes sometimes 
expressly authorize the sale of the corporation’s 
property, after its dissolution, by the stockholders 
or other persons,!^ and under these statutes a sale 
made in the manner authorized by statute is valid.^S 
After a corporation’s period of existence has ex¬ 
pired, it ceases to be a corporation de facto and can¬ 
not execute a valid conveyance.^® 

Trustees or other persons, in whom by law the 
title to the corporate property becomes vested, may 
after dissolution make a conveyance of property in 
execution of a contract to convey entered into by 
the corporation before dissolution proceedings were 
commenccd.^7 

During suspension of corporate powers, as for 
failure to pay taxes, it has been held that the ex¬ 
istence of the corporation is not terminated nor are 
its assets vested in trustees, and therefore a deed 
executed by such trustees is ineffectual to transfer 
the corporation’s interest,'® and it has also been 
held that under such circumstances of suspension a 
deed purportedly executed in the name of the cor¬ 
poration by its purported officers is not void, and 
that, where the corporation received the considera¬ 
tion it, and its officers and stockholders, arc es¬ 
topped to attack the deed,^® 


Lease, It has been held that a modification of a 
lease made during a period when the powers of the 
corporate lessee were suspended for failure to pay 
taxes is only voidable.®® 

Secondary franchises. While before its dissolu¬ 
tion a corporation may, under statutory authority, 
convey its franchises to another,®' it has no power 
under the statute to do so after it has been ousted 
from the further exercise of the rights and privi¬ 
leges conferred by its charter.®® 

c. Made daring Dissolution Proceedings 

Where the fnetftutlon of dissolution proceedings 
effects a suspension of corporate functions, transfers of 
corporate property pending such proceedings are ordi¬ 
narily Invalid, although their validity is recognized where 
suspension does not follow the mere Institution of the 
proceedings. 

Where the initial steps taken for dissolution or 
forfeiture of charter have the effect of absolutely 
suspending the corporate functions, the corporate 
assets should be held for its creditors, for distribu¬ 
tion to them after the corporation has been dis¬ 
solved; and, in the absence of statutory authority, 
assignments, conveyances, or transfers of the prop¬ 
erty thereafter are invalid,®® even if made in good 
faith,2^ and where the clement of fraud exists in 
the transaction, there is additional ground for hold¬ 
ing such a conveyance to be void.®® However, 
where such initial steps or the commencement of 
proceedings for dissolution do not have the effect 
of wholly suspending the corporate functions, as¬ 
signments, conveyances, or transfers of property 
thereafter may be valid,®® if not vitiated by other 


12 . U.S.—rjlnaca v. Peterson, C.C.A. 
Cal., 262 F. 904. 

13 . U.S.—Hanan v. Ba.ge, C.C.Minn., 
58 F. 651. 

14 . U.S.—Ginaca v. Peterson, C.C. 
A.Cal., 262 P. 904. 

14a C.J. p 1161 note 68. 

15. Or. — Moore v. Willamele 
Transp , etc., Co., 7 Or. 359. 

16. Mo.—Bradley v. Reppell, 32 S.W. 
645. 34 S.W. 841, 133 Mo. 546, 64 
Am.S.R. 685. 

17 . N.Y.—Tanzer v. Bankers* Liand, 
etc., Corp. 144 N.Y.S. 613, 159 
App.Div. 351. 

14a C.J. p ll3l note 70. 

18. Cal.—Southern Land Co. v. Mc¬ 
Kenna, 280 P. 144, 100 Cal.App. 
152. 

19 . Idaho.—Ferguson Fruit & Land 
Co. v. Goodding, 258 P. 567, 44 
Idaho 76. 

Under code provlalong that any 
deed executed In name of corpora¬ 
tion by designated officers after dis¬ 


solution or after forfeiture or sus¬ 
pension of Its charter, which shall 
bo duly recorded for designated 
period, shall have same force and ef¬ 
fect as if executed and delivered 
prior to such di.Hsolutlon, forfeiture, 
or 8Uspen.s]on, a deed executed by 
corporation through such officer.** 
when corporation was suspended for 
nonpayment of license tax, recorded 
for over live >eara before suit, was 
sufficient.—Landis Bros. Co. v. Law¬ 
rence. 286 P. 177, 104 Cal.App. 499. 

20 . Cal.—Dopner v. Joseph Zukin 

Blouses, 66 l'.2d 574, 13 Cal.App. 

2d 124. 

Failure of wronged party to object 

LeB.sees’ Judgment creditors could 
not claim that modiftcation of lease 
authorizing lessor to collect and dis¬ 
burse money collected from subles- 
st>es was void because modiflcation 
was executed after lessees' corporate 
powers had been suspended for 
failure to pay franchise tax, whore 
wronged party had not by Judicial 
adjudication or otherwise declared 
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agreement void —Depner v. Joseph 

Zukin Blouses, supra. 

21. N Y —C:iow v. Van Loan. 6 
Thomps. & C. 458. 

14a C.J. p 1161 note 71. 

22 . Ill.—Wilmington Water-Power 
Co. v. Evans, 46 N.E. 1088, 166 
Ill 548. 

23 . Ill.—Bailey v. Snyder. 61 III. 
App. 472, reversed on other 
grounds 46 N.E. 452, 165 Ill. 447. 

Utah.—U. S. V. Church of Jesus 
Chnst of Latter Day Saints, 18 P. 
35. 5 Utah 538. 

24 . Utah.—U. S. v. Church of Jesus 
(^hnst of Latter Day Saints, su¬ 
pra. 

14a C.J. p 1161 note 78. 

25 . Utah.—U. S. V. Church of Jesus 
Christ of Latter Day Saints, su¬ 
pra. 

14a C.J. p 1161 note 79. 

26 . Pel.—Pure Oil Co. v. Franklin 
Heal Estate Co.. 138 A. 602. 15 

I DelCh. 227. 

' 14a CJ. p 1161 note 81. 
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circumstances, as in the case of fraud.27 Statutes 
in some of the states authorize, however, a trans¬ 
fer of choses in action by a corporation at the ex¬ 
piration of its charter, and conveyances of property 
by a corporation after proceedings for dissolution 
have been instituted against it have been upheld 
when they are a part of, and incidental to, an as¬ 
signment of a chose in action under such a stat- 

ute.28 

A corporation has no power, after service of sum¬ 
mons, to make a valid sale of its assets, so as to 
deprive the court of its jurisdiction.29 

A corporation cannot sell property in violation 
of an injunction or restraining order made in aid 
of the dissolution proceedings.^^ 

§ 1734. Effect on Debts 

a. Conti acted before dissolution 

b. Contracted after dissolution 

a. Contracted before Dissolution 

At common law dissolution of a corporation tarmt- 
nates all existing debts to or from It; but under statu¬ 
tory modifications of this rule ordinarily both classes 
of debts survive dissolution. 

At common law, on the death or dissolution of a 
corporation, the debts due to and from it were* 
thereby extinguished.^^ 

Under the statutes in most jurisdictions the disso¬ 
lution of a corporation does not extinguish its lia¬ 
bility^ for outstanding debts,32 since the corpora¬ 
tion is, under these statutes, continued in existence 
for some purposes, principal among which is the 


payment of its indebtedness to the extent of avail¬ 
able assets,^2 which assets constitute a trust fund 
for the payment of debts.34 It has been said that 
the common-law rule will apply where there is no 
legal provision to prevent it,2® so that, where the 
time during which the existence of a corporation 
which has forfeited its charter is continued under 
the statute for the purpose of winding up its affairs 
has expired, debts remaining due to it are totally 
extinguished also, under a statute allowing cred¬ 
itors to sue a corporation and garnish its stockhold¬ 
ers, it has been held that this remedy no longer ap¬ 
plied after the corporation had been dissolved, it 
no longer being possible to regard the stockholders 
as the corporation’s debtors.®*^ The development of 
the law in this respect has followed a still different 
course in other states, where early decisions fol¬ 
lowing the common-law rulers have been criticized 
by later decisions upholding the equity jurisdiction 
of the court in such cases, but also holding that, 
where a statute continues the life of a corporation 
for a limited period in order to give creditors a 
right to sue, the statutory remedy is exclusive, and 
if the creditor does not pursue it within the statu¬ 
tory period he cannot then rely on the equitable ju¬ 
risdiction of the court to relieve him.29 

If an attempted dissolution of a corporation is 
not effected, debts due from it may be collected out 
of corporate assets wrongfully converted by the di¬ 
rectors.*® 

Debts or claims within rule. The rule applies to 
debts to mature as well as to those already ac- 


27. Cal.—Havemeyer v. San Fran¬ 
cisco, Super.Ct.. 24 P. 121, 84 Cal. 
327, 18 Am S R. 192, 10 L.R.A. 627. 
aa Ind.—Salem Bank v. Caldwell, 
16 Ind. 469. 

14a C.J. p 1162 note 85. 

29. 111.—Bailey v. Snyder, 61 Ill. 
App. 472, reversed on other 
grounds 46 N.E. 452. 166 III. 447. 
Mo.—Bradley v. Reppell, 82 S.W. 
646, 34 S.W. 841, 133 Mo. 645, 54 
Am.S.R. 685. 

3a U.S.—Grant v. Lowe, Minn., 89 
F. 881, 32 C.C.A. 379. 

31. Iowa.—Peoria- Engraving Co. v. 
Streator Cold Storage Door Co., 
266 N.W. 548, 221 Iowa 690. 

14a C.J. p 1162 note 88. 

Blssolutioa by ecnrt daoroo 
Corporation dissolved by court de¬ 
cree is beyond all future activity for 
all purposes, so that all debts to or 
from it become extinguished.—Peo¬ 
ria Engraving Co. v. Streator Cold 
Storage Door Co., supra, 
as. U.S.—Brcene v. U. S.. Ct.Cl., 8 
F.Supp. 730. 

Ark.—Quinn v. McLendon, 238 S.W. 
82, 162 Ark. 871. 


Colo.—Dick V. Petersen, 6 P.2d 923, 
90 Colo. 83. 

Mo.—Nudelman v. Thimbles, Inc., 40 
S.W.2d 476, 225 Mo.App. 653. 

Or.—Anderson v. Burgess, 223 P. 
244, 110 Or. 265. 

Wls.—State V. Circuit Court for Mil¬ 
waukee County, 199 N.W. 213, 184 
Wls. 301. 

14a C.J. p 1162 note 89. 

▼alldlty of new note M immaterial 

Corporation’s liability on debt con¬ 
tinued even if new note executed 
therefor during revocation of its 
corporate existence was invalid.— 
Deschutes Co. v. Lara, 270 P. 913, 127 
Or. 67. 

33. Ark.—Des Arc Oil Mill Co. v. 
McLeod, 216 S.W. 1040, 141 Ark. 
382. 

N.Y.—Sanitary Brass Works v. Ru¬ 
bin, 180 N.Y.S. 619, 110 Misc. 566. 
14a C.J. p 1162 note 91. 

Baforoemmit of rights 

Express reservation by statute of 
rights of creditors of corporation aft¬ 
er dissolution carries with it neces¬ 
sarily reasohable means for enforce¬ 
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ment of rights so preserved.—Bates 
V. Mississippi Industrial Gas Co., 161 
So. 133, 173 Miss. 361. 

34. N.J.—Camden Mortg. Guaranty 
& Title Co. V. Haines, 160 A. 413, 
110 N.J.Eq. 461. 

35. Ind.—Ryan v. Vanlandingham, 7 
Ind. 416. 

3a Ind.—Conwell v. Pattison, 28 
Ind. 509. 

37. Ala.—Paschall v. Whitsett, 11 
Ala. 472. 

3a N.C.—Malloy v. Mallett, 69 N.C. 
345—Fox V. Horah, 86 N.C. 358, 36 
Am.D. 48. 

39. N.C.—Von Glahn v. De Rosset, 
81 N.C. 467. 

4a Colo.—Dick V. Petersen, 6 P.2d 
923, 90 Colo. 83. 

UabiUty of director 
Corporation’s director participat¬ 
ing in distributing corporation’s 
funds to stockholders after alleged 
voluntary dissolution may be liable 
to corporation’s Judgment creditor 
for liability incurred before dissolu¬ 
tion.—Dick V. Petersen, supra. 
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crucd,<i to all open or subsisting engagements en¬ 
tered into by the corporation,^2 and to claims for 
unascertained and unliquidated damages.^ 3 ■ 

Under statutes making debts due from a corpo¬ 
ration a charge on its assets after dissolution, tort 
demands, which arc considered generally supra § 
1732, are included.^ ^ A debt to the state for fail¬ 
ure to pay which the forfeiture of the charter was 
declared may itself be recovered by the state,^5 and 
dissolution of a corporation docs not extinguish 
the government's lien for taxes.^® 

Validity and construction of statutes. Such stat¬ 
utes are valid,^7 although it has been held that, in 
so far as the statute attempts to revive debts which 
had become extinguished under the principles of 
the common law, before the enactment of the stat¬ 
ute, it is invalid.^® It has been held that, where a 
statute had been passed saving the rights of credi¬ 
tors of dissolved corporations and appointing trus¬ 
tees to collect the assets of such corporations and 
administer them in the payment of their debts, a 
subsequent statute cutting down the powers of the 
trustees to the substantial prejudice of the creditors 
by requiring them to sell the assets for cash was in¬ 
valid.^® These statutes, being plainly remedial, 
have been liberally construed.®® 

General nature of creditors* rights. It is said 
that the rights of action in favor of creditors for 
the enforcement of their claims are vested rights 
which it is beyond the power of the legislature to 
release or discharge.®^ It is not necessary that the 
decree of dissolution should contain a recital re¬ 
serving to creditors their rights.®® The creditor's 
remedy is not affected by the fact that he intervened 
in the dissolution proceedings, and later, after dis- 

41 . N.T.—People v. National Trust 
Co.. 82 N.Y. 28.S. 

Pa.—Hays v. Lycomlngr F. Ins. Co., 

99 Pa. 621. 

42 . N.T.—People v. National Trust 
Co.. 82 N.Y. 283. 

4a Ark.—D?s Arc OH Mill Co. v. 

McLeod. 216 S.W. 1040. 141 Ark. 

332. 

Ohio.—Roberts v. Krug. 24 Ohio N. 

P..N.S.. 490. 

44 . Miss.—Bates y. Mississippi In¬ 
dustrial Gas Co.. 161 So. 133. 173 
Miss. 361. 

46 . Pa.—Commonwealth v. Hunting- 
ton Bank. 2 Pennr. & W. 438. 

14a C.J. p 1163 note 16. 

rra&ohlse tax 

A corporation’s obligation to pay 
a franchise tax is not extinguished 
by dissolution of corporation or the 
ceasing of the corporation to do busi¬ 
ness In the state after date of stat¬ 
utory Imposition or levy.—Diamond 


solution had been decreed, failed to revive his claim 
against the trustee.®® A dissolution by the volun¬ 
tary act of the stockholders does not have any 
greater effect in displacing the rights of creditors 
than would be produced by an expiration of its 
charter or a decree of forfeiture.®^ The right of 
trustees in a mortgage of corporate property to take 
possession and control of property and carry on the 
business for which the property was used is such a 
right or interest in the property as survives a volun¬ 
tary dissolution of the tcorporation. Where, how¬ 
ever, a proceeding has been instituted under a stat¬ 
ute by shareholders to secure a voluntary dissolu¬ 
tion of the corporation, the trustee, although enti¬ 
tled to take possession and carry on the business, 
will not be entitled to bring an independent proceed¬ 
ing to foreclose the mortgage, the mortgagee or 
trustee in such case being remitted to the remedy of 
filing his claim in the dissolution proceeding.®® 
Assets as fund for satisfaction of debts. Until a 
judgment of a court of competent jurisdiction is 
rendered, dissolving a corporation, creditors may 
proceed by suit against it, unless restrained by in¬ 
junction;®® but in no sense can the capital of a 
solvent corporation before a decree has been en¬ 
tered for its dissolution be regarded as a trust fund 
in favor of creditors.®*^ After the decree of disso¬ 
lution has been entered, however, the law, as it is 
viewed in nearly all of the states, regards the prop¬ 
erty of the corporation as held by the trustee for 
the benefit of creditors and stockholders, and credi¬ 
tors may enforce their claims, in equity, or under 
the statute wherever that exists, against the trustee 
or other custodian of the corporate property.®® 
Maturity of obligations. Dissolution of a corpo¬ 
ration docs not mature its outstanding obligations.®® 

53. U.S.—Atlantic Trust Co. v. 
Dana. Kan., 128 F. 209. 62 C.C.A. 
657. 

54b Iowa.—Muscatine Turn Verein v. 

Funck. 18 Iowa 469. 

Ky.—Economy B dg., etc.. Assoc, v. 
Tans Ice Mfpr. Co., 68 S.W. 21. 113 
Ky. 246, 24 Ky.L. 107. 

55. Ala.—Nelson v. Hubbard. 11 So. 
428. 96 Ala. 238, 17 L.H.A. 375. 

Iowa.—Muscatine Turn Verein v. 
Funck, 18 Iowa 469. 

56. N.Y.—Kincaid v. Dwinelle. 69 
N.Y. 648, affirming 37 N.Y.Super. 
326. 

67. IT.S.—Lawrence v. Greenup, 
Mich., 97 F. 906, 38 C.C.A. 646. 

14a C.J. p 1163 note 10. 

58. U.S.—Mumma v. Potomac Co., 
DC.. 8 Pet. 281. 8 L.Ed. 945. 

14a C.J. p 1163 note 11. 

59. Cal.—Sherman v. S. K. D. Oil 
Co.. 197 P. 799, 185 Cal. 634. 


Match Co. V. State Tax Commission, 
Md.. 200 A. 365. ' 

46 . Ark.—Quinn v. McLendon, 238 
SW. 32, 162 Ark. 271. 

47 . Ga.—Robinson v. Lane, 19 Ga. 
337. 

48 . Del.—Commercial Bank v. Lock- 
wood. 2 Del. 8. 

49. Miss.—Coulter v. Robertson, 24 
Miss. 278. 57 Am.D. 168—Natchez 
Commercial Bank v. Chambers. 16 
Mis.s. 9. 

50. Me.—Franklin Bank v. Cooper, 
36 Me. 179. ' 

Mass.—Michigan State Bank v. Gard¬ 
ner. 15 Gray 362—Folger v. Chase, 
18 Pick. 63. 

51. N.Y.—People v. O’Brien, 18 N.E. 
692, 111 N.Y. 1, 7 Am.S.R. 684. 2 
L.R.A. 256, reversing 46 Hun 519. 
10 N.Y.St. 619, 27 N.Y.Wkly.Dlg. 
365. 

58 . Ga.—Hargroves v. Chambers, 30 
Ga. 580. 
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Debts in favor of corporation. Where the com¬ 
mon-law rule does not prevail, debts to, as well as 
from a corporation, do not become extinct on its 
dissolution.®® The rule is otherwise in states fol¬ 
lowing the common-law rule.®i 

b. Contracted after Dissolution 

Broadly speaking a corporation may not Incur debts 
following Its dissolution, although there may be cir¬ 
cumstances of estoppel warranting collection from cor¬ 
porate assets for obligations Incurred after dissolution. 

In accordance with the general rule heretofore 
stated in § 1731 with respect to contracts gener¬ 
ally, except as authorized by statute in aid of wind¬ 
ing up the corporate affairs, neither the corporation 
nor the person in whom the assets become vested by 
law has authority to contract debts after an effec¬ 
tual dissolution or forfeiture of charter, and dur¬ 
ing the period of suspension of its powers the cor¬ 
poration can neither borrow money nor execute 
notes.®2 Statutes continuing a corporation after 
dissolution for the purpose, inter alia, of discharg¬ 
ing existing debts do not apply to debts contracted 
after dissolution.®^ Where, however, creditors deal 
with a corporation in excusable ignorance of acqui¬ 
sition of all its stock by one person and surrender 
of its charter, and extend credit in the bona fide be¬ 
lief that they are selling to the corporation, they 
will be entitled to recover from whoever may have 
appropriated the corporate assets, to the extent of 
such assets.®® 

The liability of stockholders of a dissolved cor¬ 
poration for its debts has been considered supra § 
660. 

§ 1735. Effect on Judgments against Corpora* 
tion 

a. Judgments rendered before dissolu¬ 

tion 

b. Judgments rendered after dissolution 


19 C.J.S. 

c. Judgments rendered during dissolu¬ 
tion proceedings 

a. Judgments Rendered before Dissolution 

Dlisolutlon of a corporation will not provent enforce¬ 
ment of nor deitroy the lien of a Judgment agalnet It 
entered before dieeolution. 

If a judgment rendered against a corporation is 
not otherwise invalid, its lien on the corporation’s 
assets is not affected by dissolution where the judg¬ 
ment was secured before the decree of dissolution 
was entered,®® even though judgment was not en¬ 
tered until after the proceedings for dissolution 
were commenced.®® The validity of the judgment 
cannot be adversely affected by the form of the 
dissolution decree.®*^ 

Enforcement of judgment. Such a judgment may 
be enforced after dissolution as an incident of the 
winding-up proceedings,®* even where the dissolu¬ 
tion decree subjects the property to liens specifical¬ 
ly referred to and makes no mention of the judg¬ 
ment.®* 

b. Judgments Rendered after Dissolution 

Subject to contrary provision of statute or decree, 
as where statutes permit continuance of pending suits 
after dissolution, no judgment may be entered against 
a dissolved corporation. 

In the absence of statutory provision or a saving 
clause in the decree or order of dissolution, in 
analogy to the rule in the case of deceased persons, 
considered in the CJ.S. title Judgments § 29, also 
33 CJ. p 1107 note 66-p 1110 note 89, no valid and 
enforceable judgment can be rendered against a 
corporation after its dissolution,*^® and where the 
corporate affairs are being wound up pursuant to 
statute entry of a judgment against it may be en¬ 
joined,and provision made for proper relief of 
the creditor in the liquidation proceedings.^* After 
reversal on error of a judgment against a corpora¬ 
tion, which in the meantime has been dissolved and 
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6CK Ga.—Stone v. Edwards, 124 S. 

E. 54, 32 Ga.App. 479. 

14a C.J. p 1163 note 18. 

61. Del.—Commercial Bank v. Lock- 
wood, 2 Del. 8. 

N.C.—Columbia Exch. Bank v. Tiddy, 
67 N.C. 169. 

63. Cal.—Silvey v. Fink, 279 P. 202, 
99 Cal App. 528. 

6Bi N.Y.—City of New York v. New 
York & South Brooklyn Ferry & 
Steam Tranap. Co., 172 N.Y S. 495, 
104 Mlsc. 438, affirmed 179 N.Y.S. 
914, 190 App.Div. 939. 

64w Ark.—Atkinaon v. Reid, 47 S.W. 

2d 571, 185 Ark. 301. 

65. U.S.—Boyd V. Hankinson, S.C., 


92 F. 49, 34 C.C.A. 197, reversing. 
C.C., 83 F. 876. 

14a C.J. p 1164 note 24. 

6a N.Y.—Matter of Waterbury, 8 
Paige 380. 

67. N.Y.—In re Coleman, 66 N.B. 
983, 174 N.Y. 373. 

68b N.Y.—Sanitary Brass Works v. 

Rubin, 180 N.Y.S. 619. 

14a C.J. p 1164 note 27. 

69. N.Y.—In re Coleman, 66 N.E. 
983, 174 N.Y. 873, reversing 78 N. 
Y.S. 1062, 77 App.Div. 496. 

14a C.J. p 1164 note 28. 

TO. Ga.—Rogers v. Toccoa Power 
Co., 131 S.E. 517. 161 Ga. 524, 44 A. 
L.H. 534. 


Mo.—Macklind Inv. Co. v. Ferry, 108 
S.W.2d 21, 341 Mo. 493. 

N.Y.—MacAfCer v. Boston & M. R. 
R., 274 N.Y.S. 246, 242 App.Div. 
136, reversed on other grounds 197 
N.E. 331, 268 N.Y. 408. 

Tex—White v. Texas Motor Car & 
Supply Co.. Com.App., 228 S.W. 
138, affirming in part and revers¬ 
ing In part, Civ.App., 203 S.W. 441. 
14a C.J. p 1164 note 32. 

71. N.J.—Trustees of Sea Isle City 
Realty Co. v. First Nat. Bank, 99 
A. 929. 87 N.J.Eq. 84. 

72. N.J.—Trustees of Sea Isle City 
Realty Co. v. First Nat. Bank, su¬ 
pra. 
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a receiver appointed, the judgment obtained in a 
new trial, to which the receiver was no party, is 
void as against the assets in his hands.^^* Under 
statutes considered in Abatement and Revival § 102 
and providing that pending actions do not abate on 
dissolution of a corporation party thereto, judgment 
may be entered against a corporation after its dis¬ 
solution in an action pending at the time of disso¬ 
lution.*^^ 

The effect of dissolution of a foreign corporation 
in connection with judgments and other matters is 
considered infra §§ 1898-1902. 

Estoppel. While as a general rule a judgment 
against a defunct corporation is void, parties by 
their acts may be estopped from availing themselves 
thereof.*^® 

Statutory provisions. Where statutes extend the 
life of a corporation for a limited period beyond its 
dissolution or the forfeiture of its charter for the 
purpose of winding up the corporate affairs, a valid 
and enforceable judgment may be rendered against 
it within the period of extension, but a judgment 
rendered against the corporation after the period 
of limitation created by the statute has expired is 
void;7^ and in this connection it must be particular¬ 
ly noticed that in many cases the period of limita¬ 
tion fixed by such statutes has been construed as re¬ 
ferring to the time of the commencement of the ac¬ 
tion against the corporation and not to the date of 
the judgment rendered against it in such action.^*^ 
Under a statute providing that the dissolution shall 
not take a^^ay or ini])air any remedy given against 
a corporation “for liabilities incurred previous to its 
dissolution,” a judgment against a corporation is 
not invalid even though rendered after its dissolu¬ 
tion, if the cause of action upon which it is based 
arose before the dissolution of the corporation.^^ 
Where, however, a statute under which the charter 
is forfeited prohibits any officer or agent thereafter 
from exercising any corporate powers on behalf of 


the corporation, a stockholder may intervene to ex¬ 
punge from the records a void judgment against the 
corporation rendered in a suit which was defended 
by one of the directors in the name of the corpo¬ 
ration.*^® 

Reversal, Under statutes continuing the life of 
corporations for a specified period after dissolu¬ 
tion for the purpose, inter alia, of prosecuting or 
defending suits by or against them, where a suit 
is prosecuted to submission for final appellate hear¬ 
ing within the statutory period of complainant cor¬ 
poration’s dissolution, the appellate court may after 
such statutory period reverse a decree rendered dur¬ 
ing such period.8® 

Judgment confessed or by default. A judgment, 
confessed by a corporation after the institution of 
dissolution proceedings against it, being in the na¬ 
ture of a conveyance by the corporation, is void,®^ 
although it has been held that a judgment by de¬ 
fault IS not a transfer or conveyance within the 
meaning of that rule and is valid.®2 A statute de¬ 
claring all judgments confessed by a corporation 
after the filing of a petition for the dissolution 
thereof to be absolutely void as against a receiver 
who may be appointed on such petition, and as 
against creditors of such corporation, prohibits a 
confession of judgment made by the corporation as 
Its voluntary act without the interference of the 
court, and is not aimed at a disposition of the cor¬ 
porate property made under the order of the court 
by its receiver.®® 

c. Judgments Rendered during Dissolution Pro¬ 
ceedings 

Judgment! rendered agalnit a corporation pending 
proceeding! for it! dlMolution are valid if It! corporate 
function! are not auepended, but invalid if they are 
auepended during auch proceeding!. 

Where the commencement of dissolution proceed¬ 
ings does not have the effect of suspending the cor¬ 
porate functions, and an appeal is taken from a de- 


73 . N.Y.—People v. Knickerbocker 
L. Ins. Co., 13 N.B. 447, 106 N.Y. 
619, affirmed 12 S.Ct. 743. 144 U.S. 
640, 36 L..Ed. 674. 

14a C.J. p 1164 note 35. 

74 . Wyo.—Lusk Lumber Co. v. In¬ 
dependent Producers Consolidated. 
299 P. 1044, 43 Wyo. 191. 

Gontlanaaoo and Jurisdletion of oonrt 
Under statutes providing: that dis¬ 
solution of corporation should not 
work the abatement of any suits 
pendinir against corporation at time 
of dissolution and that suits for en¬ 
forcement of any demand or cause 
of action due by such corporation 
could to a like extent be unforced 


against corporation in any court 
fiaving Jurisdiction thereof at the 
time of its dissolution, alleged dis¬ 
solution of defendant corporation did 
not render a verdict and Judgment 
against corporation invalid.—Nalley 
Land & Investment Co. v Merchants 
& Planters Bank, Ga., 199 S.B. 815. 

75. Ky.—Droege v. Emery, 105 S 
W. 374, 32 Ky.L. 49. 

14a C.J p 1165 note 40. 

76. Ma.Ms —Thornton v. Marginal 

Freight U. Co.. 123 Mass. 32. 

77. Me.—Franklin Bank v. Cooper, 
36 Me. 179. 

14a C.J. P 1165 note 44. 

78 . Colo.—Welsh v. Stelnbaugh, 171 
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P. 62, 64 Colo. 177—Sleinhauer v. 
Colmar. 55 P. 291, 11 Colo.App. 

494, 501. 

79. Cal —Newhall v. Western Zinc 
Min Co, 128 P. 1040, 164 Cal. 380. 

80. Fla—State v. Barker, 141 So. 
321, 105 Fla. 432. 

81. N-Y.—Matter of Waterbury, 3 
Paige 380. 

88. NY—Matter of Muehlfeld, etc. 
Piano Co.. 42 N Y S. 802. 12 App. 
Div. 492, 26 N.Y.Civ.Proc. 90. 

83. N Y.— Herring v. New York, etc., 
R. Co., 12 N.E. 763, 106 NY 340, 
19 Abb.N.Cas. 340, 27 N.Y.Wkly. 
Dig. 45, affirming 68 How.Pr. 497. 
14a C.J. p 1165 nolo 66. 
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cree of forfeiture or dissolution under circumstanc¬ 
es which suspend the operation of such decree, the. 
existence of the corporation does not terminate un¬ 
til after affirmance of the decree, and the validity 
of a judgment against the corporation is not af¬ 
fected by the fact that it was secured after the de¬ 
cree of dissolution was entered, but during the 
pendency of the appeal from that decree, even 
though the judgment appealed from is later af¬ 
firmed.*^ Where, however, the commencement of 
the proceedings has the effect of suspending the 
corporate functions, and especially if the corpora¬ 
tion is insolvent, a judgment cannot be rendered 
against a corporation after proceedings for disso¬ 
lution commenced.*® 

§ 1736. Effect on Judgments in Favor of Cor* 
poration 

a. Judgments rendered before dissolu¬ 

tion 

b. Judgments rendered after dissolution 

a. Judgments Bendered before Dissolution 

Although there It authority holding that dissolution 
of a corporation precludes enforcement of a preilxlsting 
Judgment in Its favor, the general rule under statutes 
permits enforcement of such a judgment. 

While it has been held that if a corporation be¬ 
comes dissolved after the recovery of a judgment 
by it, no execution can issue thereon in its name, 
because there is no existent person entitled to re¬ 
ceive the proceeds,** and that if an execution is 
sued out on such a judgment it may be quashed on 
showing that the corporation had become extinct 
before it was sued out,*^ and, in accordance with 
this view that where a judgment has been recov¬ 
ered upon a promissory note by the legal payee 
thereof, if the note really belongs to a corporation, 
which has become defunct by the expiration of its 


charter, equity will enjoin the collection of the 
judgment,** nevertheless the general rule is that, 
under statutes continuing the corporation for wind¬ 
ing up purposes,** or under statutes, considered in 
Abatement and Revival § 102, continuing actions 
pending on dissolution of a corporate party,** judg¬ 
ments in favor of a corporation recovered before its 
dissolution are enforceable after the decree of dis- 
.solution has been entered; and where the power of 
a liquidating trustee to collect in the name of the 
corporation is expressly reserved the judgment may 
be enforced by him, or by the purchaser to whom 
the trustee sold the judgment.*i 

b. Judgments Bendered after Dissolution 

While there are authorities holding that no Judg¬ 
ment may be entered In favor of a corporation after Its 
dissolution, It would seem that this might properly be 
done within the limitations of statutes now in force as to 
continuance of pending actions after dissolution of a cor- 
porate party or as to preservation of corporate existence 
after dissolution for certain purposes. 

A judgment cannot be entered for a defunct cor¬ 
poration,** and it has been held that the court may 
properly withhold judgment in favor of the cor¬ 
poration, even after verdict for it, where the evi¬ 
dence shows that the corporation had expired dur¬ 
ing the pendency of the suit.** It has been held, 
however, that a judgment recovered by a corpora¬ 
tion in a suit brought by at after its dissolution may 
be enforced, where the answer iu the suit admits 
the existence of the corporation at the time the 
contract on which suit is brought, was made.*^ 

Enforcement of levy of execution. Where judg¬ 
ment in favor of a corporation is rendered and ex¬ 
ecution issued after dissolution of a corporation, 
levy of execution may not be enforced, although 
where the judgment has been rendered and exe¬ 
cution issued before (dissolution of the corporation 
the levy may be enforced after its dissolution.*® 


64. Tex.—ones v. Stanton. 26 S.W. 

616. 86 Tex. 620. 

14a C.J. p 1166 notes 57-60. 

BSk N.T.—Matter of Eagle Iron 
Works. 3 Edw. 885. 

14a C.J. p 1166 note 63. 

86. Utah.—Thompson v. McFarland, 
82 P. 478, 29 Utah 466. 468. 

Va.—May v. North Carolina Bank. 2 
Rob. 56. 41 Va. 66, 40 Am.D. 726. 

87. Va.—May v. North Carolina 
Bank, supra. 

88 . N.C.—Fox V. Horah. 86 N.C. 368. 
36 Am.D. 48. 

69b Ill.—Leach v. Thomas, 27 Ill. 
467. 

14a C.J. p 1166 note 68. 

90i Okl.—Ray ▼. J. 1. Case Plow 


f Works Co., 87 P.2d 698, 169 Okl. 
465. 

91. Ala.—De Vendell v. HamUton, 
27 Ala 156. 

98. Ga.—^Rogers v. Toccoa Power 
Co., 131 S.E. 517, 161 Ga. 624, 44 
A.L.R. 634. 

N.Y.—Mac After v. Boston & M. R. 
R.. 273 N.Y.S. 679, 242 App.Div. 
140, reversed on other grounds 197 
N.E. 328, 268 N.Y. 400. 

14a C.J. p 1164 note 32. 

Dsfanlt Judgment 
In an action commenced before 
dissolution, a default and default 
Judgment, entered on the motion of 
an attorney representing a corpora¬ 
tion whose corporate charter has ex¬ 
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pired, are null and void.—Holter v. 
Hauser. 196 P. 628. 33 Idaho 406. 
Failure to make liquidators parties 
Judgment rendered In favor of 
corporation for which liquidators had 
been appointed is vo d where liqui¬ 
dators were not made part.es to the 
proceeding.—Putman & Norman, Inc., 
V. Levee, La.App.. 160 So. 165, opin¬ 
ion recalled on other grounds 186 So. 
368. 

93. Kan.—Eagle Chair Co. v. Kelsey, 
23 Kan. 632. 

14a C.J. p 1166 oo"o 73. 

94. Mo.—Kan'as City Hotel Co. v. 
Sauer, 65 Mo. 279. 

96. Mich—Dodge v. Barker, 204 N. 
W. 802, 231 Mich. 577. 
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§ 1737. Effect on Pending Proceedings 

Broadly apoaklng, and subject to statutory modiflea- 
tion, It may be laid down as a general rule that dissolu¬ 
tion of a corporation ends Its existence so far as pending 
proceedings are concerned. 

Dissolution of a corporation ends its existence so 
that there must be statutory authority for prolonga¬ 
tion of its life even for purposes of pending litiga- 
tion.^^ In this connection, it may be stated that on 
dissolution of a corporate party, the remedy is not 
to enter judgment in its favor on the merits but to 
abate the action,and that the effect of dissolu¬ 
tion as abating pending actions is considered in 
“Abatement and Revival** § 102. 

The aid of a chancery court may properly be 
invoked to secure enforcement of a valid judgment 
rendered against a corporation after its dissolu¬ 
tion.^* 

Nunc pro tunc entry of judgment after dissolu¬ 
tion of a corporation is considered in the C.J.S. ti¬ 
tle Judgments § 118, also 34 CJ. p 76 note 68. 

Notices and appeals, A purported notice of en¬ 
try of judgment is ineffective if given to counsel 
for a corporation while it is suspended for failure 
to pay its franchise tax, and an attempted notice 
of intention to move for a new trial purported to 
be given by the corporation during its suspension is 
abortive and cannot operate as a waiver of notice 
of entry of judgment.** It has been held that aft¬ 
er dissolution a corporation lacks capacity to prose¬ 
cute an appeal from a judgment against it,i al¬ 
though on revival following a suspension of its 


powers a corporation may prosecute an appeal from 
a judgment rendered against it, as shown infra § 
1741. 

Attachments. The dissolution of a corporation 
has been held to have the effect of releasing an at¬ 
tachment of its property,* although there is author¬ 
ity to the contrary.* 

Where the papers relied on to show that an at¬ 
tachment of the property of a domestic corporation 
in another state was levied before entry of judg¬ 
ment dissolving the corporation consisted of af¬ 
fidavits stating that a levy was made, but not show¬ 
ing the facts with regard to the levy, two contra¬ 
dictory returns by the sheriff, one being equivocal 
in ite language and evidently false with respect to 
its date, and a certificate of the sheriff that the 
levy was made, which was also on its face false as 
to its date, the court properly refused to find that 
the levy was made before the judgment of dissolu¬ 
tion.* 

§ 1738. Preferences after Proceedings 

The right of a corporation to make preferential pay¬ 
ments to selected creditors after dissolution proceedings 
has been denied, although there is authority permitting 
such payments if made In good faith and not interfered 
with by equitable proceedings. 

It has fccen held that after proceedings for disso¬ 
lution have been instituted the corporation has no 
power to make payments to certain creditors in 
preference to others,* or to otherwise make such 
preferences,* and that no preference can be made 


96. U.S.-~Chlcag:o Title & Trust Co. 
V. Forty-One Thirty-Six Wilcox 
Bldff. Corporation, Ill., 58 S.Cl. 125, 
302 IT.S. 120, 82 I-..Ed. 147, revers¬ 
ing, C.C.A., In re Forty-One Thirty- 
Six Wilcox Bldg, Corporation, 86 
F.2d 667, certiorari granted Chlca 
go Title & Trust Co. v. Forty-One 
Thirty-Six Wilcox Bldg. Corpora¬ 
tion, 57 S.Ct. 923, two cases. 301 U. 
S. 676, 81 L.Ed. 1337. 

Btatutss eoBBtrned as not prolonging 
oorporato lifo 

Under statutes providing that 
pending suits shall not abate by rea¬ 
son of dissolution of corporate par¬ 
ty, but that such dissolution shall re¬ 
sult in substitution of its stockhold¬ 
ers, directors, or other officers as 
responsible parties, there is a delib¬ 
erate omission to prov de for suits 
against dissolved corporations, sta¬ 
tus of such corporation being in ef¬ 
fect the same as at common law, and 
court will grant motion to quash 
service on dissolved corporation.— 
Acme Card System Co. v. Reming¬ 
ton Rand Business Service, D.C.Md., 
21 F.Supp. 742. 


Btatntos not rstroaotlvo 

Statute continuing corporate ex¬ 
istence for purpose of suit until six¬ 
ty days after final judgment was 
not applicable to existing suit, so 
that action was properly dismissed 
because of dissolution of existence 
of corporate defendant.—Bowen v. 
Dorchester Ice Co., 150 N.E. 840, 255 
Mass. 159. 

97 . Tex.—Corsicana Transit Co. v. 
Walton, Civ.App., 189 S W. 307, af¬ 
firmed, Com.App., 222 S.W. 979. 

90 . Ark.—Hanson v. McLeod, 294 S. 
W. 998, 174 Ark. 270. 

99. Cal.—Ransome-Crummey Co. v. 
Superior Court In and for Santa 
Clara County, 205 P. 446. 188 Cal. 
393. 

Bsoslpt of notios mm ostvoiso of oor- 
porats power 

For corporation to receive notice 
of entry of Judgment would be ex¬ 
ercise of corporate power, and since 
exercise of corporate powers is for¬ 
bidden during period of corporation’s 
suspension for failure to pay Its 
franchise tax. It follows that during 
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such period corporation cannot re¬ 
ceive such notice and that attempt 
to serve it with such notice is inop¬ 
erative.—Ransome-Crummey Co. v. 
Superior C^urt in and for Santa Clara 
County, supra. 

1. Tex.—Corsicana Transit Co. v. 
Walton, Civ.App., 189 S.W. 307, 
affirmed, Com.App., 222 S.W. 979. 

2 . Pa.—Farmers’, etc.. Bank v. Lit¬ 
tle, 8 Watts & S. 207, 42 Am.D. 
293. 

6 C.J. p 281 note 67. 

3. Mo —Lindell v. Benton, 6 Mo. 861. 
N.C—Kruger v. Bank of Commerce, 

31 S.ip. 270, 123 N.C. 16. 

6 C.J. p 281 note 58. 

4. N.Y.—People v. Mutual Ben. Life 
Assoc., S3 N.T.S. 191, 86 Hun 219. 

6. Ill.—Bailey v. Snyder, 61 Ill.App. 
472, affirmed 46 N.E. 452, 165 Ill. 
447. 

N.J.—Horne v. Harrington, 100 A« 
335, 87 N.J.Bq. 227. 

6. N.Y.—^Matter of Eagle Iron 

Works, 8 Edw. 885. 
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under these circumstances, even though the corpo¬ 
ration is solvent;*^ although there is also authority 
to the effect that a corporation which has forfeited 
its charter for nonpayment of tax may in good 
faith make preferences among creditors so long as 
not interfered with in equitable proceedings.* In 
this connection, it has been held that a creditor of a 
corporation, the charter of which has been forfeit¬ 
ed, cannot maintain a bill in equity for the purpose 
of declaring illegal the foreclosure of a mortgage 
by the corporation assigned to a creditor who paid 
money therefor for the use and benefit of the cred¬ 
itors of the company, without offering to do equity 
by restoring the money so paid, especially where 
it is shown that the assignee reaps no profit, but 
on the contrary, was an actual loser in the trans¬ 
action.® A purported assignment of a patent made 
by an officer of a corporation after repeal of its 
charter has been held void.i® Preferences by cor¬ 
porations which have not been dissolved arc consid¬ 
ered supra §§ 1384-1393. 

§ 1739. - Compromise of Claims 

After filing a petition for voluntary dissolution, a 
jcorporation may compromise a claim due it for less than 
its face despite statutes forbidding transfers by the cor¬ 
poration after dissolution. 

A statute providing that transfers made by a cor¬ 
poration after the commencement of voluntary pro¬ 
ceedings for its dissolution shall be void, docs not 
prevent a corporation, after the filing of a petition 
for its voluntary dissolution, from comjiromising a 
claim due to it on the payment of less than the full 
amount.^1 

§ 1740. Collateral Question Prior to Effective 
Dissolution 

Except as the rule may be changed by statute, the 
existence of a corporation is not open to collateral attack 
prior to Its effective dissolution. 


Prior to its effective dissolution, the existence of 
a corporation may not be collaterally questioned, 
and it then is regarded as at least a de facto corpo¬ 
ration within the rule forbidding collateral attack 
on the existence of dc facto corporations, consid¬ 
ered supra § 94, although after an effective dissolu¬ 
tion by decree or otherwise, the existence of the cor¬ 
poration is open to collateral attack, as shown su¬ 
pra §§ 106 and 107. The rule against collateral at¬ 
tack applies even under a statute which allows an 
individual in a private suit to question the exercise 
of particular powers by the corporation but, 
where the statute expressly provides that an in¬ 
dividual in a private suit may question the exist¬ 
ence of the corporation, a different rule prevails. 

§ 1741. Reinstatement after Dissolution 

Reinstatement of a corporate charter Imports con¬ 
tinued life and resumption of corporate functions and may 
be secured under statute or decree if the right thereto Is 
not lost, as by abandonment. 

“Rehabilitation” of a corporation is the process 
or state of its restoration to a former condition of 
successful operation and solvency, and contemplates 
continuance of corporate life and the resumption of 
corporate activities.^® 

The courts have upheld the validity of statutes 
providing for the rehabilitation, revival, or restora¬ 
tion of corporations following suspension or forfei¬ 
ture of charter,^® prior to final adjudication of dis¬ 
solution or forfeiture, but after initial steps have 
been taken or proceedings commenced to dissolve or 
forfeit charter,and while the corporation is un¬ 
dissolved and still in existence,i* and under such 
statutes corporations forfeiting their charters arc 
not dissolved in the sense of legal extinction, but 
arc, as it were, in a state of suspended animation, 
and may be revived and restored to their corporate 
rights on compliance with statutory requirements.^® 


7. N.J.—Horne v. Harrington, 100. 
A. 335, 87 N.J.Eq. 227. 

8. Utah.—PasRow & Sons v. Wether- 
bee. 167 P. 350, 60 Utah 243. 

9. Utah.—Passow v. Wetherbee, 167 
P. 350, 50 Utah 243. 

la U.S.—Burgess Battery Co. v. So¬ 
lar Light Co., C.C.A.N.Y.. 266 F. 
368. 

II. N.Y.—Sands v. Hill, 66 N.Y. 18. 
14a C.J. p 1149 note 88. 

1ft. N.Y.—Matter of AVden, 4 N.Y.S. 

177, 1 Conn.Surr. 169. 

14a C.J. P 1208 note 84 [a]-[c]. 

13. Pa.—^Western Pennsylvania R. 
Co.'s Appeal, 104 Pa. 399, 

14b llo.—North Missouri R. Co. v. 


Winkler, 83 Mo. 364—Christian 
Univ. V. Jordan. 29 Mo. 68. 

14a C.J. p 1208 note 87. 

16. N.Y.—New York Title & Mort¬ 
gage Co. v. Friedman, 276 N.Y.S. 
72, 163 Misc. 697. 

la U.S.—McClung V. Hill, C.C.A. 
Fla., 96 F.2d 236. 

Mich.—Stott V. Stott Realty Co., 284 
N.W. 635, 288 Mich. 35. 

14a C.J. p 1206 notes 30-33. 

17. Wash.—State v. Howell, 121 P. 
861, 67 Wash. 377. 

Btatuto onacted after Institution of 
dissolution suit 

Where, after suit had been brought 
to appoint receiver for corporation 
and wind up its business on ground 
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that its charter was void for failure 
to pay privilege fees, statute was 
enacted authorizing revival of cor¬ 
porations whose charters were void, 
corporation was revived on compli¬ 
ance with the statute.—Stott v. Stott 
Realty Co., 284 N.W. 635, 288 Mich. 
35. 

1& Mich.—Stott V. Stott Realty Co., 
supra. 

19. Idaho.—Caxton Printers v. Ulen, 
86 P.2d 468—Ferguson Fruit & 
Land Co. v. Ooodding, 258 P. 667, 
44 Idaho 76. 

Mich.—Stott v. Stott Realty Co., 284 
N.W. 636. 288 Mich. 35. 

Wash.—State v. Superior Court of 
Snohomish County, 237 P. 722, 136 
Wash. 816. 
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A corporation may also be reinstated by an order 
setting aside the judgment dissolving it,20 the set¬ 
ting aside of a dissolution having been considered 
supra § 1693, and it cannot be urged against an ap¬ 
plication to set aside such a judgment that by the 
judgment the corporation became, and is ever there¬ 
after, legally dead so that it cannot be revived by 
judicial authority.21 Where a corporation incor¬ 
porated by judgment of court continues in busi¬ 
ness in ignorance of the expiration of its charter, it 
has been held that the charter may be revived by 
judgment of the same court at any time within the 
period limited by statute.22 Statutes providing that 
in case of failure to pay its annual license tax the 
secretary of the state shall strike the name of the 
corporation from the records, have been held not to 
work a forfeiture, as that word is used in a consti¬ 
tutional provision, prohibiting the legislature from 
remitting a forfeiture so as to prevent a reinstate¬ 
ment of the corporation after payment of the li¬ 
cense tax and pcnalties.23 

Where the statute provides for reinstatement of 
corporate charters in specified cases and circum¬ 
stances, It may not successfully be invoked to se¬ 
cure reinstatement in a nonsiiecified case or circum- 
stance.24 Statutes providing for reinstatement of 
corporate charters and in terms appl>ing to non¬ 
profit corporations have been construed as not au¬ 


thorizing reinstatement of charters of corporations 
organized for profit,*^ and statutes providing for 
revival of corporations the charters of which have 
expired by lapse of time do not authorize revival of 
corporations the charters of which have been for¬ 
feited for nonpayment of fees.26 

The effect of revival or reinstatement of a corpo¬ 
ration following its suspension or dissolution is to 
restore its original powers and obligations,^^ includ¬ 
ing the right to maintain suits,28 as where it is per¬ 
mitted to resume business on revivor following pay¬ 
ment of the taxes for nonpayment of which it was 
suspended.29 Although it has been held under some 
statutes that revival of a corporation will not vali¬ 
date acts attempted during the period of its suspen¬ 
sion,36 under other statutes, where the corporation 
after reinstatement ratified such acts, it has been 
held liable thereon.31 

Proceedings. The purpose of a statutory provi¬ 
sion recpiinng that a certificate filed for renewal or 
revival of a corporate charter shall set forth the 
name of the coriioration, and that the name shall 
be the same as that borne on expiration of the char¬ 
ter, is to identify the corporation and prevent con¬ 
fusion of names, and if the name used in the revival 
proceeding is sufliicient clearly to identify the orig¬ 
inal corporation the requirement of the statute is 
mct.32 Where the statute requires an application 


Manasrer's duty to apply for rein- 
statement 

Aki nt roquiniif: corporation 
niananror to do iioltnng to “jeopar¬ 
dize" interests of stockholders rcquir- 
€*d him to apply for rein.statenicnt of 
corporations on their dis.solution for 
failure to pay fraiichisp taxes — 
Reade v. Rroadway Theatre ('o. of 
IjOIir Branch, 132 A. 477, 3'J N..I Kq 
282 

20 . Mich—In rc Newbrouph, 236 N 
W. 2.7.3. 254 Mich 170, 

N.Y.—Matter of Autonintic (’’ham Co.. 
Hi) N.yS 370. 131 App Div S63. 
affirmed 1)2 N K 1078, 198 N.Y. 618. 

21 . N.Y.—MaKt'r of Automatic 
(''ham Co , .supra. 

22 . Ga.—Atlanta Trust Co. v. Ople- 
thorpo University, 2 S R 2d 40.7, 
187 Ga. 766. 

23 . Wash.—State v. Howell, 121 P. 
861, 67 Wash 377. 

24 . Kan.—Metropolitan Bld^. Co. v. 
Ryan. 41 r.2d 1002, 141 Kan. 621. 

425. Kan.—Metropolitan Bldg. Co. v. 
Ryan, supra. 

26 . Kan.—Metropolitan Bldg. Co. v. 
Ryan, supra. ^ 

27 . U.S.—McClung v. Hill, C.C.A. 
Fla., 96 F.2d 236. 

Del.—McKee v. Standard Minerals 

19 C.J.S.-1)5 


Corporation, 156 A. 193, 18 Del.Ch 
97. 

Wis.—West Park Realty Co. v. Perth, 
212 NW. 651, 192 Wis. 307. 
Beetoration of all rights and duties 
Revival of corporation by payment 
of tax following its dissolution for 
nonpayment thereof reinstated cor¬ 
poration with all its powers, rights, 
duties, and obligations.—Talcott 

LiUiid Co. V. llershiser, 195 I*. 653, 
184 Cal. 748. 

28. Fla—Jarvis V Chapman Proper¬ 
ties, 147 So 860. 110 Fla. 17. 

Tex.—F€»deral Crude Oil Co. v. 

Yount-Bee Oil Co., 52 S W.2d 56. 
122 Tex. 21, answers conformc*d to, 
Civ.App , 53 S W 2d 1119—Lyons v. 
Texorado Oil A: Gas Co., Civ App., 
91 S.W 2d 375, error refused. 
Bight to proceed with trial 
Wash —Karnes v Flint, 279 P. 728, 
153 Wa.sh. 225 
Appeal from Judgment 

On revival following suspension of 
Its powers, corporation may prose¬ 
cute appeal from Judgment rendered 
against it —San Leandro Canning Co. 
v. Perillo, 258 P. 666, 84 Cal.App. 627 

29. Cal.—Southern Land Co. v. M<‘- 
Kenna, 280 P. 144, 100 Cal.App. 152 

Bight to corporate name 

Corporation suspended for nonpay¬ 
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ment of taxes may not he deprived of 
use of name by another corporation 
adopting similar name, liut can re¬ 
sume own name on revival.—South¬ 
ern Land Co. v. McKenna, .supra. 
Time of sale 

Plaintiff could recover for purchas¬ 
es made pursuant to plaintiff’s bids 
made W'hile corporation was dissolv¬ 
ed for failure to make annual report.s 
and pay license tax, where parties 
treated sales as made at time of de* 
livery w'hich occurred after corpora¬ 
tion was reinstated—Gillen-Cole Co. 
V Fox & Co., 29 P.2d 1019, 116 Or. 
208. 

30i Cal.—Ransome-Cruminey Co v. 
Superior Court in and for Santa 
Clara County, 205 P. 446, 188 Cal. 
393. 

31. t>r.—Gillen-Colo Co. v. Fox & 
Co., 29 r.2d 1019, 146 Or. 208. 

32. Del.—Pippin v McMahon Bros., 
130 A. 37, 3 W.W.Ilarr. 42. 

Abhreviatioiui 

Where onl.v difference between 
original name and revival name con- 
.Mists in W'ell-recog Mixed abbrevia¬ 
tions, and dlserepain'y in words 
would not cause any one to l»elieve 
that a new corporation or oiit* dif¬ 
ferent from original wa.-, ml traded, 
corporation named in revival pro- 
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for revival of charter to be made pursuant to a reso¬ 
lution of the stockholders requesting such revival, 
an application made in the name of the corporation 
is sufficient if it has attached thereto the required 
resoliition.33 Application for reinstatement of a 
corporate charter should be made within the time 


limited by statute.** 

Loss of right to revival. The right of a corpo¬ 
ration to reinstatement of its charter following sus¬ 
pension or dissolution may be lost by abandon¬ 
ment.*® 


L ADMINISTRATION AFTER DISSOLUTION 


§ 1742. In General 

The court winding up a corporation ahould determine 
the rlghta and obligations of all the parties; and stat¬ 
utes continuing the existence of the powers of the cor¬ 
poration for a limited time and for certain purposes after 
dissolution or forfeiture of charter are constitutional. 

It is the province of the court winding up a cor¬ 
poration to determine the respective rights and ob¬ 
ligations of all parties, and to collect available funds 
and distribute them to the parties entitled thereto.*® 
Statutes now existing in most states which continue 
the existence of the powers of a corporation for a 
limited time and for certain purposes after its dis¬ 
solution or forfeiture of its charter, and which pre¬ 
scribe the mode by which the business of dissolved 
corporations may be liquidated and settled and by 
which the equities of the creditors and members 
may be enforced, have frequently been construed 
and applied by the courts,*7 and their constitution¬ 
ality has been upheld.** Furthermore, as shown 
infra § 1743, in many states there are statutes by 
which corporations whose powers would expire by 


express limitation in their charters or otherwise 
are continued bodies corporate for a certain length 
of time from and after the day on which their pow¬ 
ers would cease, for the purpose of prosecuting and 
defending suits and of enabling them gradually to 
settle and close their business, and divide their 
capital stock, but not for the purpose of continu¬ 
ing business; and in some states, there are statutes 
which provide that on the dissolution of a corpora¬ 
tion the directors or managers of its affairs at that 
time shall be trustees of its creditors and stock¬ 
holders, for the purpose of winding up its affairs, 
see infra §§ 1744-1747. Also there are statutes in 
some statr-s which provide for the appointment of 
a receiver in the dissolution suit, by whom the af¬ 
fairs of the corporation may be wound up under 
direction of the court, see infra §§ 1748-1758. 

Since a statutory proceeding to wind up the af¬ 
fairs of an insolvent corporation has for its prin¬ 
cipal object the termination of the corporation’s ex¬ 
istence as a matter of protection to the public and 
the stockholders, the question of administering and 


ceedins: la same as one named in 
orlfTlnal certilicate within statutory 
requirements: for example, “McMa¬ 
hon Bros.. Inc.." in certificate to re¬ 
vive corporation of “McMahon Broth¬ 
ers, Incorporated," was held same 
name as that of origrinal corporation. 
—Pippin V. McMahon Bros., supra. 

33. Ga.—Atlanta Trust Co. v. Ogle¬ 
thorpe University, 2 S.E.2d 403, 187 
Ga. 766. 

34. Applioation held timely and snf- 
ficient 

(1) Under statutes regulating time 
within which application must be 
made for reinstatement of corporate 
charter, six-month period of time 
within which corporation may rein¬ 
state its charter of record, starts 
from the time of cancellation, pro¬ 
vided by statute, when secretary of 
state shall cancel charter on records 
of his office.—Missouri Slope Agricul¬ 
tural & Pair Ass'n v. Hall, 177 N.W. 
369, 46 N.D. 300. 

(2) In mandamus to compel secre¬ 
tary of state to reinstate corpora¬ 
tion whose charter has been canceled 
for failure to file any reports, where 
corporation, within sis months from 


time of cancellation, has offered to 
file its annual reports, and has ten¬ 
dered payment of filing fees and re¬ 
instatement fees, the statute is com¬ 
plied with, and reinstatement should 
be allowed.—Missouri Slope Agricul¬ 
tural & Fair Ass'n v. Hall, supra. 
XiSglslativs cKtenslon of tlms 

That legislature several times ex¬ 
tended time was held not to establish 
that payment of delinquent franchise 
tax before date specified was manda¬ 
tory to revive corporation’s right to 
do business.—Federal Crude Oil Co. 
V. Yount-Loe Oil Co., 62 S.W.2d 66, 
122 Tex. 21, answers conformed to, 
Civ.App., 53 S.W.2d 1119. 

/ 

Mo.—^Estel V. MIdgard Inv. Co., 
App., 46 S.W.2d 193. 

36. Minn.—^Woodward v. Sonnesyn, 
203 N.W. 221, 162 Minn. 397, certio¬ 
rari denied Bruce v. Woodward, 46 
S.Ct. 25, 269 U.S. 667, 70 L EJ. 415. 
“The equity power to dissolve i nr- 
porations involves a further proceed¬ 
ing to the extent of a distribution of 
the assets of such corporations 
among those legally entitled thereto. 
A court of equity may, therefore, de¬ 
cree the sale both of real estate and 
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personal property of a dissolved cor¬ 
poration."—Commonwealth ex rel. 

Insurance Com’r v. Exchange Oper¬ 
ators. 11 Pa.Dist. & Co. 465, 4G7. 32 

Dauph.Co. 59. 

Collection of assets see infra S| 1769- 
1762. 

Distribution among stockholders see 
infra SS 1767-1771. 

Presentation and allowance of claims 
see infra 99 1763-1766. 

37. Ga.—Elliot v. Macauley, 169 S. 
E. 368, 177 Ga. 96. 

Iowa.—M. H. McCarthy Co. v. Cen¬ 
tral Lumber & Coal Co., 216 N.W. 
260, 204 Iowa 207, 54 A.L.R. 1116. 

N.J.—Joachim v. Belfus. 152 A. 161, 
107 N.J.Eq. 240, rehearing grant¬ 
ed conditionally 164 A. 530, 108 N. 
J.Eq. 199, and reversed on other 
grounds 166 A. 121, 108 N.J.Eq. 622. 

Tenn.—Briggs v. Clawson Bros., 8 
Tcnn.App. 251. 

Tex.—^Waggoner v. Edwards, Civ. 
App., 68 S.W.2d 655. 

14a C.J. p 1167 note 90. 

Construction and operation of stat¬ 
ute generally see infra 9 1743 b (2). 

36, Mass.—Foster v. Essex Bank, 16 
Mass. 245, 8 Am.p. 136. 
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distributing its assets is purely incidental and aris¬ 
es out of the necessities of the case.^^ 

§ 1743. By Corporation Continued for Wind¬ 
ing Up 

a. In general 

b. Statutes continuing corporate exist¬ 

ence 

a. In General 

Independently of statute, a corporation may continue 
after dissolution for the purpose of winding up Its af¬ 
fairs. 

Independently of statutory authority, a corpora¬ 
tion may continue to exist after a vote of its stock¬ 
holders or directors declaring it dissolved, but only 
for the purpose of collecting and distributing its as¬ 
sets and winding up its affairs, and not for the pur¬ 
pose of engaging in new business or continuing the 
old.<® 

b. Statutes Continuing Corporate Existence 

(1) In general 

(2) Construction and operation of stat¬ 

utes 

(3) Exclusiveness of statutory provi¬ 

sions 

(4) Powers during continuance 
(1) In General 

Statutes continuing the existence of a corporation 
after Its dissolution for the purpose of winding up its 
affairs are limited In application to corporations dissolved 
In the particular way or corporations of the particular 
class contemplated by the statute. 

Statutes continuing the existence of a corporation 
after its dissolution generally provide that it shall 

39. N.M.—Maxwell Lumber Co. v. 

Connelly, 287 P. 64. 34 N.M. 562. 

40i U.S.—Wallamct Falls C. & L. Co. 

V. Kittridge. C.C.Or., 29 F.Cas.No. 

17,105. 6 Sawy. 44. 

Iowa.—Muscatine Western R. Co. v. 

Horton. 38 Iowa 33—Muscatine 

Turn Verein v. Funck, 18 Iowa 469. 

14a C.J. p 1167 note 96. 

Blectioa of stockholdera 

Common stockholders* resistance of 
effort to liquidate corporation after 
sale of assets and acquiescence In 
corporation's continuation of busi¬ 
ness activities as limited by con¬ 
tract with preferred stockholders 
postponing redemption of preferred 
stock constituted exercise of right 
to continue corporation as going con¬ 
cern for limited purpose of conserv¬ 
ing assets with view to distribution 
to preferred shareholders desiring 
distribution.—Levin v. Pittsburgh 
United Corporation, 199 A. 332, 330 
Po. 457. 


be continued as a body corporate for a limited peri¬ 
od for the purpose of settling its affairs; some 
statutes in express terms add that, for the purpose 
of settling its affairs, it shall have power to dispose 
of and convey its property and divide its capital 
stock, and others merely enact that, for the purpose 
of winding up, the corporate powers shall continue 
to the extent of prosecuting and defending actions 
for the stated period. Statutes of this general class 
have no application to proceedings brought under 
statutes regulating receiverships for insolvent cor¬ 
porations,^ ^ and have been held not to apply to cor¬ 
porations the term of whose existence has expir¬ 
ed,^ 2 although in some jurisdictions it is held that 
a corporation’s existence continues for the purpose 
of winding up its affairs notwithstanding the expi¬ 
ration of its charter.^2 However, the statutes do ap¬ 
ply to cases where there has been an actual dissolu¬ 
tion of a corporation within the term of its corporate 
existcncc^^ brought about, it has been held, by any 
cause whatever,45 including nonpayment of taxes,46 
although it has been held that the statute is not ap¬ 
plicable to corporations dissolved, not under the 
provisions of the corporation laws but under the 
tax law,47 and although the statutes are sometimes 
restricted in terms to corporations which have been 
dissolved by court order.48 Some statutes include 
all corporations except those which have been dis¬ 
solved by judicial decree; and under these stjitutes 
a corporation dissolved by agreement is continued 
for the statutory period for winding up,49 but not 
one dissolved by judicial decree.^® So, under stat¬ 
utes continuing the existence of the corporation aft¬ 
er dissolution for purposes of winding up without 
restriction, a corporation voluntarily dissolved con¬ 
tinues in existence for this purpose after its disso- 

bllt, C.C.A.N.Y., 46 F.2d 968, affirm¬ 
ing, D.C., Watts V. Alexander, Mor¬ 
rison & Co., 34 F.2d 66. 

Mich.—Mathews v. Life Ins. Co. of 
Detroit, 279 N.W. 858, 284 Mich. 
352. 

47. N.Y.—Seventy-Three First Ave. 
Corporation v. Braunstcin Bros. 
Carbonic Sales Corporation, 6 N.Y. 
S.2d 664, 168 Misc. 842. 

48. Or.—Klamath Lumber Co. v. 
Bamber, 142 P. 359, 145 P. 650, 74 
Or. 287. 

14a C.J. p 1168 note 6. 

49. Ala—Roe v. Durham, 71 So. 109, 
195 Ala. 584. 

Corporation sarrendexiag chartsr 

still exists as body corporate for 
purpose of settling Us business, and 
disposing of its property.—Calora De¬ 
velopment Co. V. Burgin, 107 So. 84, 
214 Ala. 214. 

50. Ala.—Ex parte Davis, 162 So. 
306. 230 Ala. 668. 


41 . Me.—Carter v. Stewart Drug Co., 
98 A. 809, 115 Me. 289. 

Receivership for insolvent corpora¬ 
tion see supra §5 1458-1460. 

42 . N.Y.—Wilson v. Brown, 175 N. 
y.S. 688, 107 Misc. 167, affirmed 
179 N.Y.S, 958, 190 App.Div. 926. 

43 . U.S.—Crocker v. Commissioner 
of Internal Revenue, C.C.A., 84 F. 
2d 64. 

D.C.—Thompson v. Park Sav. Bank. 
96 P.2d 644, 68 App.D.C. 272, cer¬ 
tiorari denied 59 S.Ct. 82. 

Ky.—Kash v. LewUs, 6 S.W.2d 1098, 
224 Ky. 679. 

44 . N.Y.—Wilson v. Brown, 176 N.Y. 
S. 688. 107 Misc. 167, affirmed 179 
N.Y.S. 958. 

45 . Pa.—Pocono Spring Water Ice 
Co. V. American Icc Co., 64 A. 398, 
214 Fa. 640. 

14a C.J. p 1168 note 6. 

4a U.S.—McClung v. Hill, C.C.A. 
Fla., 96 F.2d 236—Watts v. Vander- 
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lution;^^ but some statutes have been construed as 
indicating a legislative intent that the affairs of 
corporations dissolved by their own voluntary acts 
shall not be wound up in this way.®^ 

These statutes, although sometimes restricted to 
corporations of a particular class,^3 generally apply 
to all corporations not expressly or impliedly ex¬ 
cluded,®^ whether organized before or after their 
enactment.®® Under them the corporate existence 
continues only for the purpose of winding up cor¬ 
porate affairs.®® 

Special statute or charter. Sometimes where 
there is no general statute giving the extension, it 
is given by special statute to a particular corpora¬ 
tion, and where this is done it will be binding on all 
the stockholders, even though the extension priv¬ 
ilege is not granted until after the corporation is 
organized and stock subscribed to, where the neces¬ 
sity of extending the period fixed by the charter for 
liquidation must reasonably have been foreseen by 
the stockholders when they subscribed.®*^ Where 
given in a special charter, to a corporation whose 
term at first is limited but later continued for fur¬ 
ther limited terms, the statutory provision for wind¬ 
ing up is postponed to take effect at the close of 
the last term of the corporation's existence.®® 

(2) Construction and Operation of Statutes 

Statutes of this character should be liberally con« 
strued to give effect to their purpose. 

Statutes extending the life of the corporation, 
variously phrased as they arc, should be so con¬ 
strued as to give effect to their purposes,®® and, 


being intended to enable corporations to dispose of 
their assets to wind up their affairs without the in¬ 
tervention of a receiver,®® such statutes should be 
construed so as to give the corporation the power 
that is needed for the protection of the public in¬ 
terest and the rights of individuals who have had 
dealings with the corporation.®^ They have been 
liberally construed®^ so as to enlarge and not to 
limit the corporate privileges, so that, where a cor¬ 
poration is created by a special charter for a special 
term of years, the statute will not be construed to 
prevent it from exercising any powers necessary 
for winding up during the entire charter term, 
where that extends beyond the termination of the 
statutory period allowed after its dissolution.®® A 
corporation chartered for a fixed term of years 
may, under a general statute so providing, be con¬ 
tinued for the statutory period beyond its charter 
term for purposes of winding iip,®^ and its rights 
will not be abridged or affected by a repeal of the 
general law under which it is organized, where the 
repealing act also contains a similar statutory pro¬ 
vision for the continuance of the existence of dis¬ 
solved corporations.®® Where the statute authorizes 
the continuance of a dissolved ct^rporatnui for pur¬ 
poses of winding up but fails to fix any limits to 
such period, it must proceed with reasonable speed 
to wind up Its affairs,®® a reasonable time under the 
circumstances being allowed for this purpose,®*^ 
and in at least one case the court followed the anal¬ 
ogy of the statute relating to decedents' estates, and 
allowed a corporation after its dissolution for busi¬ 
ness purposes two years as a reasonable time.®* 
Wherever these statutes exist, there cannot be an 


51. N.Y.—Myers v. Montgomery, 
130 N.y.S. 133. 

52. LJ.S.—In re Vassar Foundry Co., 

D. C.Mich., 293 F. 248, affirmed Vas¬ 
sar Foundry Co. v. Whiting Corpo¬ 
ration, C.C.A., 2 F.2d 240. 

Mich.—Jacobs v. Bements, 126 N.W. 

1043. 3 61 Mich. 415. 

14a C.J. p 1168 note 10. 

53. Pa.—^Pocono Spring Water Ice 
Co. V. American Ice Co., 64 A. 398, 
214 Pa. 640. 

14a C .1. p 1168 note 11. 

64. Tenn.—Ferguson v. Miners*, etc.. 
Bank, 3 Sneed 609. 

56. Ill.—Singer v. Hutchin.^ion, 56 N. 

E. 388. 183 111. 606, 75 Am.S.H. 133, 
• affirming 83 Ill.App. 675. 

56. U.S.—JafCee v. Commissioner of 
Internal Revenue, C.C.A., 45 F.2d 
679, certiorari denied JafTee v. Bur¬ 
net, 51 S.Ct. 646, 283 U.S. 853, 76 
L.Ed. 1460. 

Ala.—48th St. Inv. Co. v. Fairfleld- 
American Nat. Bank, 134 So. 803, 
223 Ala. 44. 


Ky.—Shndoin v. Sellars, 4 S.W.2d 717, 
223 Ky. 751. 

67. La.—Planters Cons. Assoc, v. 

Claiborne, 7 La.Ann. 318. 

14a C.J. p 1168 note 16. 

6a Tenn.—Nashville Bank v. Pet¬ 
way, 3 Humphr. 622. 

14a C.J. p 1168 note 17. 

59. U.S.—Trower v. Stonebraker-Zea 
Live Stock Co., P.C Okl., 17 F.Supp. 
687. 

60. Iowa.—M. H. McCarthy Co. v. 
Dubuquo District Court, 208 N.W. 
505, 201 Iowa 912. 

61. N.IT.—Blake v. Portsmouth & 
Concord R. Co., 39 N.H. 435. 

62. DC.—Helvering v. South Penn 
Oil Co., 68 F.2d 420, 62 App.D.C. 
373. 

6a Mich.—Bewick v. Alpena Harbor 
Impr. Co., 39 Mich. 700. 

64. Mich.—Bewick v. Alpena Harbor 
Impr. Co., supra. 

Purpose of statute was to enable 
corporation to function as such for 
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full period of its corporate existence. 
—Bruun v. Cook, 273 N W. 771. 280 
Mich. 484. 

Duty of officers and stockholders 

Under such statute it is the duty 
of the corporate offlccr.s and .stofk- 
holders to close up the art'iiis of the 
corporation by tirst paying it.s debts 
and then distributing its remaining 
assets among its stockholders - - 
Grand Rapids Trust (\>. v. Carpenter, 
201 N.W. 882, 229 Mich 582. 

65. Mich.—Bewick v. Alpena Harbor 
Impr. Co., 39 Mich. 700. 

66. Iowa.—M. H. McCarthy Co. v. 
Dubuque District Court, 208 N.W. 
505, 201 Iowa 912. 

67. Ky.—Pioneer Coni Co. v. Asher, 
11 S.W.2d 116, 226 Ky 488—Holli¬ 
day V. Cornett, 6 S.W.2d 497, 224 
Ky. 356—Highbaugh v. Huff, 266 S. 
W. 816, 205 Ky. 353. 

68. Ky.—Kwald Iron Co. v. Com¬ 
monwealth, 134 S.W. 4 81, 142 Ky. 
465, extending opinion 131 S.W. 774, 
140 Ky. 692. 
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absolute extinction of all the powers of a corpora¬ 
tion at the time of its dissolution.®^ It has been 
held that the dissolution itself is not postponed to 
the termination of the statutory period but takes 
effect at the time of the annulment of the char¬ 
ter but under a statute providing for the con¬ 
tinuance of corporations whose charters expire by 
their own limitations, the view has been taken that 
dissolution*does not occur until the end of the ex¬ 
tension period.*^! 

(3) Exclusiveness of Statutory Provisions 

Statutes of this character do not provide an exclusive 
method for windinq up corporate affairs. 

The statutes referred to, being designed for an 
amicable settlement of the corptjration’s affairs by 
the corporation itself, do not preclude a court of eq¬ 
uity from winding up the affairs of such corporation 
when necessitated by internal dissension among its 
membersnor are the statutes exclusive, compel¬ 
ling a winding up by the corporation itself in the 
statutory method. 

(4) Powers during Continuance 

During the statutory continuance after dissolution, 
the corporation has full power to do everything requisite 
to the expeditious, legai, and orderly winding up of Its 
affairs, but it has no other power. 

Unless the statute is so expressed as to leave no 
room for construction upon this point, the implica¬ 
tion necessarily is that during the period to which 
the existence of the corporation is thus extended no 
potvers can he exercised by it or in its name, except 


such as may be necessary for the winding up of its 
affairs.74 It cannot continue its business,"^® but 
generally speaking the dissolved corporation enjoys 
most of the powers with which a corporation is 
vested except the right to continue in the business 
for which it was established;*^® at least it has full 
power to do everything requisite and necessary to 
wind up its affairs in a legal and orderly way, and 
to dispose of and convey its property.The pow¬ 
ers remaining must be liberally construed so that 
the corporation may expeditiously and fairly ef¬ 
fectuate that which the statute contemplates.*^® The 
presumption is that acts by a corporation under 
statutes extending its existence are within its pow¬ 
er, and done solely for the purpose of winding up its 
affairs.*^® 

Particular jiowers which may he exercised under 
these statutes have been held to include the power 
to accept new notes in payment or renewal of old 
ones;®*^ to give its note in payment of a preexist¬ 
ing debt to confess judgment in suits brought 
on preexisting debts to redeem real property 
from execution sale;®*** to hold iiroperly until all its 
affairs are disposed of,®^ so that its title thereto 
will pass to a receiver appointed later by the 
court ;®*'* to elect oflicers to transact business neces¬ 
sary to wind up its affairs ;®® to appoint trustees at 
any time before the exyuration of the statutory jie- 
riod, and to turn its property over to them to wind 
up Its affairs;®" to indorse notes held by il to such 
trustees;®® to perform an> acts necessary to the ad¬ 
justment of taxes due from the corporation ;®*^ to 


69. N .1—Cirty v. Newark I’lank- 
Tload (\>, 4S A 5.'>7. 65 N J T^aw 
60:{. altiriniriR 16 A 606, 65 N J Uiw 
61. 

14a r.T i> 1169 note 24. 

TO. — C’rrasf v Babcock, 23 

Pick 334, .'{4 Arii.n. 61. 

71. S —Abercrombie v. TTnilcd 

Jjight & l*owcr (’o, D.P Md, 7 F. 
Supp. 530. 

72. low'H.—Stewart v. IMerce, 89 N. 
W. 234, 116 Iowa 733. 

73. N.H.—.School Dist. No 3 v. 
Grccnlicld, 6 A. 4S4, 64 N.H. 84. 

Term.—State v. State Hank, 5 Baxt. 
lUl. 

WiM.—Inndemann v. Rusk, 104 N.W. 

119, 125 WiH. 210. 

14a C J. p 1169 note 29 

74. U.S.—Mason v Pewubic Min. 
Co, Mich., 10 S.rt 224, 133 US. 
50. 33 B.Ed. 524 

Or.—Service T^umber Co v SunipltT 
Valley U. Co., 136 V 63'), 67 Or 
63. 

14a C.J p 1169 note 30. 

75. U.S.—Trower v. Stonebrakcr-Zea 


Ulve Stock Co., D.C.Okl , 17 F Supp. 
6S7. 

1 la C.J p 1169 note 31. 

76. U.S.—In re International Supar 
Feed t'o , D.CMinn, 23 F Supp 197. 

77. IT S —Continental Oil Co. v. U. 
.S, Ct Cl , 14 FSupp. 533, certio¬ 
rari dl.sml.^scd 57 S Ct 30, 299 U .S. 
610, 81 U ?3d 378, certiorari denied 
57 set. 921, 301 U.S. 694, 81 L. Fd. 
1319. 

Mbh.—Bniun v. Cook, 273 N.W. 774. 
2S0 Mich 484 

78. U .S.—In re International Supar 
Feed Co , D C Minn . 23 F Supp 197 

79. U.S.—Stark Flcctric R Co v. 
MiGinty CoiilnHcting Co., Ohio, 238 
F. 657, 151 CCA. 507. 

14a C.J. p 1169 note 32. 

80. Me.—MariiierH’ Bank v. Scwall. 
50 Me. 220. 

14a C J. p 1169 note 33. 

81. Ill.—("hadwick v Dicke Tool Co., 
186 IllApp. 376. 

82. Utah.—Ucnriod v. Ka.st Tintlc 
Dev. Co., 173 V. 134. 52 Utah 245. 

83. U S.—Bis Scape Oil Co v. Coch¬ 
ran. C C.A.(\'»1. 276 F. 216. 
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84. low a—State v Fogarty. 74 N.W. 
751, l(i5 Iowa 32 

85. N Y —Murray v. Vanderbilt. 39 
Barb, 140. 

14a C J |) 11C9 note 37. 

83. Implied power of Btockholders 
Stockholders of a corporation 
whose corporate powers had been 
susi>cnded under statute for failure 
to pay corporation fees hnve implied 
pt)wer to elect officers to trun.sacl 
i>uslnesa necessary to wind up cor¬ 
poration’s affairs.--'Rruun v. Cook, 
273 N W 774, 280 Mich. 484. 

87. Mich.—Bruiin v. Cook, supra, 
lla C J. p 1169 note 38. 

88. Mass.— Folder v. Chase, 18 Pick. 
63 

83. U.S.—Continental Oil Co. v. U. 
S., Ct,Cl . 14 F.Supp 533, certiorari 
disinis.sed 57 S ITt. 30, 299 U S. 610. 
81 U Kd. 378, <*ertiorari denied 57 
set 921. 301 U.S. 691, SI B.Fd. 
1349. 

Waivers 

Internal revenue tax asse.ssmetit 
waivers executed by di.^'SoJved eorpo- 
ration during- period in which corpo- 
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resort to the bankruptcy statute;®® to make an as¬ 
signment of its property to an assignee for benefit 
of creditors;®^ to assign its rights under a con¬ 
tract entered into before dissolution,®2 or itself to 
execute the terms of such contract;®® or to assign 
or convey a leasehold upon which it is obligated.®^ 
The power of sale continues in the corporation®® 
but the sale must be made for the purpose of wind¬ 
ing up its affairs, and not for the purpose, indirect¬ 
ly, of continuing its business.®® The power to 
maintain or defend suits is necessarily one of the 
continued powers,®*^ and pending actions, as shown 
in Abatement and Revival § 102 b (2), will not 
abate until the termination of the statutory period. 
Consequently, a dissolved corporation whose pow¬ 
ers are extended under the statute must answer in a 
creditor’s suit brought before the dissolution.®® The 
power to maintain or defend suits is sometimes re¬ 
stricted in terms to debts or obligations “existing” 
at the time of the dissolution.®® 

Statutes making it a misdemeanor for a corpora¬ 
tion to attempt to exercise its powers after dissolu¬ 


tion have reference only to an attempted continu¬ 
ance by the corporation of its business, and not to 
its winding up powers extended for that purpose by 
other statutes.^ 

§ 1744. By Directors, Officers, or Other Per¬ 
sons Acting as Trustees 

Directors, offlears, or other persons desfgnated by 
statute or by the creditors and stockholders, or appointed 
by the court, may under certain circumstances act as 
trustees in administering corporate affairs after dissolu¬ 
tion or forfeiture of charter. 

Officers intrusted by the stockholders with liqui¬ 
dation become trustees for the stockholders and the 
corporation,®'and directors permitted by the credi¬ 
tors to wind up the corporate affairs become trus¬ 
tees for the benefit of the creditors.® Under some 
statutes on the dissolution of a corporation or for¬ 
feiture of its charter, the directors or managers of 
its affairs at that time become trustees for its cred¬ 
itors and stockholders, for the purpose of winding 
up its affairs;^ but such a statute applies only to 


rate buninesa in extended by state 
statute for purpose of closing up its 
business are valid if person signing 
waiver had authority to execute It. 
—Continental Oil Co. v. U. S., su¬ 
pra. 

90. U.S.—In re International Sugar 
Feed Co., D.C.Minn., 2S F.Supp. 197. 

91. Minn.—Sage v. Crowley, 86 N.W. 
409, 83 Minn. 314. 

N.Y.—New York v. Warren-Scharf 
Asphalt Pav. Co., 134 N.Y.S. 439, 
149 App.Div. 633. 

14a C.J. p 1169 note 40. 

92. Pa.—Stern Mfg. Co. v. George 
W. Smith & Co., 116 A. 517, 273 Pa. 
39. 

14a C.J. p 1169 note 41. 

93. N.Y.—Tanzer v. Bankers' Land, 
etc., Corp., 144 N.Y.S. 613, 169 App. 
Div. 361. 

94. III.—Perry v. Western Motor Car' 
Co., 279 Ill.App. 196. 

95. U.S.—^Boyd v. Uankinson, S.C., 
92 F. 49, 34 C.C.A. 197, reversing, 
C.C., 83 F. 876. 

CoBunlssloaer’s deed held valid 

Deed to mineral rights executed 
by master commissioner of court un¬ 
der court order in suit by stockhold- I 
ers, after expiration of corporate 
charter, for sale of corporate proper¬ 
ty was held valid.—Curtis-Jordan Oil 
& Gas Co. V. Mullins, 106 S.W.2d 979, 
269 Ky. 614. 

90. U.S.—Mason v. Pewabic Min. 
Co., Mich., 10 S.Ct. 224, 133 U.S. 60, 
33 LEd. 624. 

14a C.J. p 1170 note 46. 

97. U.S.—Boyd v. Hankinson, S.C., 
92 F. 49, 34 C.C.A. 197. 


Suits by or against a corporation aft¬ 
er dissolution see Infra |S 1772- 
1780. 

98. Mass.—Foster v. Essex Bank, 16 
Mass. 245, 8 Am.D. 136. 

99. N.Y,—New York v. New York & 
South Brooklyn Ferry & Steam 
Transp. Co., 172 N.Y.S, 495, 104 
Misc. 438. 

1. N.J.—American Surety Co. v. 
Great White Spirit Co., 43 A. 679, 
68 N.J.Eq. 626. 

14a C.J. p 1170 note 61. 

8. Tex.—Conrads v. Kasch, Civ.App., 
26 SW.2d 732, error denied Kash 
V. Conrads, 31 S.W.2d 630, 119 Tex. 
449. 

3. N.J.—Mengel Co. v. Person, 132 
,^A. 78, 99 N.J.Eq. 436. 

4, ^' U.S.—Denman v. Richardson, D.C. 
Wash., 284 F. 692. 

Kan.—Heeler & Campbell Supply Co. 

v. Riling, 296 P. 366, 132 Kan. 499. 
Mo.*^Yerxa, Andrews & Thurston v. 
Viviano, 44 S.W.2d 98—Sager v. 
State Highway Commission, App., 
126 S.W.2d 89—Watkins v. Mayer. 
App., 103 S.W.2d 669—Watkins v. 
Mayer, App., 103 S.W.2d 666. 

N.J.—Chorpenning v. Yellow Cab Co. 
of Camden. 167 A. 12. 113 N.J.Eq. 
389, affirmed 169 A. 691, 115 N.J. 
Eq. 170—Joachim v. Belfus, 152 A. 
161, 107 N.J.Eq. 240, rehearing 

granted conditionally 154 A. 630, 
108 N.J.Eq. 199 and reversed on 
other grounds 166 A. 121, 108 N.J. 
£3q. 622. 

N.Y.—Marine Trust Co. of Buffalo v. 
Tralles, 263 N.Y.S. 760, 147 Misc. 
426. 


N.D.—Danger v. Fargo Mercantile 
Co., 186 N.W. 104, 48 N D. 646. 
14a C.J. p 1170 note 53. 

Forfeitnr# for failure to pay tax 

Directors at time corporation's 
charter was forfeited for failure to 
pay corporation tax were, under the 
Idaho statute, trustees, with power 
to settle corporate affairs and to sue 
and to be sued with respect to cor¬ 
porate matters.—Caxton Printers v. 
Ulen, Idaho, 86 r.2d 468. 

Dalawaro oorporatlon 

(1) Directors of Delaware corpora¬ 
tion continue as directors and not as 
trustees to close up the business of 
corporation after dissolution, but 
only for three-year period following 
dissolution. 

Del.—Carle v. International Clay 
Products Co., 132 A. 802, 16 Del. 
Ch. 166. 

N.Y.—Lehrich v. Sixth Avenue Bnn- 
corporation, 296 N.Y.S. 368, 251 
App.Div. 391. 

(2) Such directors Qualified to do 
business in New York ceased to be 
officials of corporation and became 
trustees of its property for owners 
of stock subject to claims of credi¬ 
tors only after termination of three- 
year period from date of dissolution 
of corporation during which they had 
continued as directors.—Lehrich v. 
Sixth Avenue Bancorporation, supra. 
^'Xanager*' 

Under Kansas statute empowering 
president and directors or "manag¬ 
ers" of affairs of dissolved corpora¬ 
tion to settle its affairs, corporate 
transferee of all assets of dissolved 
corporation and not president and dl- 
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such dissolved corporations as are within its pur¬ 
view,5 and refers only to directors® and to creditors 
and stockholders'^ in existence as such at the time 
of dissolution. While the statute denominates the 
directors as trustees, they are in fact but the suc¬ 
cessors in interest of the corporation.® They are 
not officers of the court, but merely statutory liqui¬ 
dators.® 

The trustees provided for by these statutes should 
act as a group, not individually,^® and should trans¬ 
act the business as trustees, not in thfe name of the 
corporation.^^ Their duty is to dispose of the com¬ 
pany’s property, collect all its credits, including 
what they themselves owe, pay its debts, including 
their rightful claims against it, and distribute the 
balance among the stockholders.^® Collection of 
assets generally see infra §§ 1759-1762. Presen¬ 
tation and allowance of claims generally sec infra 
§§ 1763-1766. Distribution among stockholders gen¬ 
erally see infra §§ 1767-1771. 

Receiver, liquidator, or other person. Statutes 
which provide that the officers shall be the trustees 


"'unless a receiver is appointed,” have reference to 
the appointment of a receiver in a suit to forfeit 
the charter of a corporation, and not to the appoint¬ 
ment of a receiver to manage the affairs of an exist¬ 
ing corporation where no dissolution is contemplat¬ 
ed;^® but where such corporation is later dissolv¬ 
ed its officers will become trustees for winding up 
notwithstanding the appointment of the receiver be¬ 
fore dissolution.^^ Under statutes which provide 
that the directors shall act as trustees for winding 
up only where the legislature or a court of com¬ 
petent authority has not appointed other persons 
for that purpose, any other person may act as trus- 
tee.i® A statute providing that the directors or 
managers shall, subject to the power of the court to 
make a different provision, continue to act after dis¬ 
solution merely authorizes the court to substitute 
some other person or method of winding up the 
business, and does not extend the time within which 
the corporation shall cease to cxist.l® A statute 
providing for winding up of the corporation's af¬ 
fairs by its directors, without specifying how, docs 
not prohibit the appointment of a liquidating trus- 


rectora of transferor who had no con¬ 
trol over transferor's property after 1 
transfer thereof, was "manager" of' 
transferor's affairs.—Bolhwell v. U. 
S., Ct.Cl., 18 F.Supp. 1011, certiorari 
denied 68 S Ct. 642, 303 U.S. 645. 82 
L.Ed. 1106. 

5. N.Y.—Siegel v. Maryland Casual¬ 
ty Co., 178 N.Y.S. 391. 

14a C.J. p 1170 note 64. 

6. N J.—Du Bols V. Century Cement 
Products Co., 183 A. 188, 119 N.J. 
Eq. 472. 

BoBlgmation and its effect 

Former directors ore not liable as 
trustees to account for funds dis¬ 
tributable to Stockholders in liqui¬ 
dation on ground that, by resigning, 
they undertook to dissolve corpora¬ 
tion without notifying stockholders 
as required by statute whenever dis¬ 
solution was deemed advisable in 
"Judgment of board of directors," 
since quoted phrase referred to de¬ 
termination by corporate action.—Du 
Bols V. Century Cement Products Co., 
supra. 

7. N.J.—Copp V. Van Vleck, 144 A. 
460. 104 N.J.Eq. 129. 

Votes paid before dissolution 

Law making directors trustees for 
creditors and stockholders on disso¬ 
lution of corporation was inapplica¬ 
ble as to notes executed by the cor¬ 
poration and surrendered to it six 
months before dissolution.—Copp v. 
Van Vleck, supra. 

8 . Mont.— Fitzpatrick v. Stevenson. 
67 P.2d 210, 104 Mont. 439. 

8. N.Y.—Holmes v. Camp, 176 N.Y. 


S. 349, 186 App.Div. 675. affirmed 
126 N.E. 910, 227 NY. 635. 

14a C.J. p 1171 note 78. 

10. Idaho.—Smith v. Steele Motor 
Co.. 22 P.2d 1070, 53 Idaho 238. 

Kan.—Black, Sivalls & Bryson v. 

Connell, 86 P.2d 645. 149 Kan 118. 
Tex.—Hogsott V. Dallas Mortg Se¬ 
curities Co., Civ.App., 110 S.W.2d 
135, error dismissed. 

Seed of one trustee 

Deed by one of several trustees, as 
an act In execution of the trust, 
transfers no title, unless done in con¬ 
summation of some disposition of the 
property made by all the trustees 
acting unitedly: and such deed, as 
deed of individual interest of stock¬ 
holder is subject to the rights and 
powers of the trustees in settling the 
corporate affairs, and so is no ba.'us 
for Judgment quieting title in the 
grantee against the trustees.—An¬ 
thony V. Janssen, 191 P. 638, 183 Cal. 
329. 

11. Kan.—Black. Sivalls & Bryson v. 
Connell. 86 P.2d 545, 149 Kan. 118. 

13. Colo.—Stuart v. Chaney, 242 P. 
638, 78 Colo. 421. 

"It is the duty of a liquidator 
. . . to wind up the corporation's 

affairs, that is, to assemble its as¬ 
sets, pay all debts, as far as the 
assets will go. that are known to 
him, or of which he may easily ac¬ 
quire knowledge, terminate in a legal 
manner ... all litigation pend¬ 
ing in which the corporation is a par¬ 
ty, and pay what surplus there may 
be to the stockholders."—McCoy v. 
State Line Oil & Gas Co., 157 So. 116, 
117 ISO La. 679. 
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Payment of claims 

Directors are under duty to see 
that assets are devoted to payment 
of debts; and in such payment can¬ 
not prefer one creditor over another, 
in the absence of a previously exe¬ 
cuted contract. Where purchaser of 
corporate assets assumed payment of 
corporate debts, directors are requir¬ 
ed to see that corporation creditors 
are properly paid, unless creditors 
are estopped —Waggoner v. Herring- 
Showers Lumber Co.. 40 S.W.2d 1, 120 
Tex. 605, reversing, Civ.App., 288 S. 
W. 260. 

Statutory terms defined as used in 
statutes setting forth the trustees' 
duties: 

(1) "Liquidation" of corporation's 
affairs means getting in assets, set¬ 
tling with debtors and creditors, and 
appropriating amount of profit or 
loss.—Gilna v. Barker, 254 P. 174, 78 
Mont. 357. 

(2) "Settle" means dispose of.— 
Gilna v. Barker, supra. 

13. Tex.—Lakeside Irr. Co. v. Buf¬ 
fington, Civ.App., 168 S.W. 21. 

14. Tex.—Lakeside Irr. Co, v. Buf¬ 
fington, supra. 

15. U.S.—Lothrop v. Stedman, C.C. 
Conn.. 15 F.Cas.No.8,619,13 Blatchf. 
134. 

Miss.—Nevitt v. Port Gibson Bank, 
14 Miss. 513. 

N.Y.—McLaren v. Pennington, 1 
Paige 102. 

16. Wis.—State v. Circuit Court for 
Milwaukee County. 199 N.W. 213, 
184 Wis. 301. 
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tee by resolution of the stockholders.^^ Sometimes 
statutes expressly provide for an appointment of a 
liquidator by the governor where there is no other 
law providing for liquidation; and it is held that 
where other laws making provision for liquidation 
have expired by limitation the governor under such 
statute may appoint a trustee.^® It has been held 
that a legislature may appoint a trustee in con¬ 
formity with its own or with equitable rules, 
and that in the absence of statute and legislative 
appointment a court of equity, which never al¬ 
lows a trust to fail for want of a trustee, will it¬ 
self make the appointment.^® Where the statute 
makes no provision as to who should act for 
the corporation and the court dissolving it des¬ 
ignated no liquidating trustees, the only persons 
who could act on behalf of the corporation in 
closing up its business are its authorized offi¬ 
cials at the date of dissfiliition, and under such 
circumstances an officer who had authority to per¬ 
form a particular act prior to dissolution would 
have like authority during the period of its extend¬ 
ed existence thcreaftcr.^i Where the appointment 
of particular officers of the corporation is required 
by the statute in terms construed to be mandatory, 
other trustees cannot be appointed ;22 but unless 


compelled by clear and unambiguous language such 
a statute should not be interpreted as requiring fail¬ 
ure of the trust for want of a trustee,23 and should 
not be construed to deprive an equity court of ju¬ 
risdiction to appoint other trustees when those des¬ 
ignated refuse or are di.squalified to act.24 A court 
may appoint trustees for the benefit of creditors 
and stockholders of a defunct corporation where 
the statutes expressly so provide,^® or in the exer¬ 
cise of general equitable powers,^® but the court is 
without power to appoint a trustee without due 
process of law, as where there was no compliance 
with statutes relative to time for hearing and serv¬ 
ice of notice,27 and where a trustee has been so ap¬ 
pointed the court is authorized to annul the order 
of appointment on its own motion.23 

Mere insolvency is not dissolution within the 
meaning of these statutes ;2® but where an insol¬ 
vent corporation is dissolved the directors, under 
the statute, become its trustees.^® 

Voluntary dissolution. Under some statutes, di¬ 
rectors become trustees after a voluntary dissolu- 
tion,2i and sometimes the corporation in voluntary 
dissolution cither apjK^ints its own trustees^s or ac¬ 
quiesces in another so acting,23 but a trustee so 


17. U S.—TazowoU Electric Iyl«:ht & 
Tower Co v. Strother, C.C.A.Va., 
84 F.2d 327. 

18. La.—State v. Hnynes, 12 La.Ann. 
285. 

19. U.S.—Lothrop v. Stedman, 16 F. 
Cas.No.8,5J9. 13 Blatchf. 134, 42 
Conn. 583. 

20. U.S.—Lothrop v. Stedman, supra. 

21. U S.—Continental Oil Co. v. U. 
S., CtCl, 14 F.Supp. .5.33, certiorari 
dismissed .57 S Ct. 30, 299 US. .510, 
81 L Ed. 378, certiorari, denied 67 
S.(^t. 921, 301 U.S. 694', 81 L.Ed. 
1349. 

Implied authority 

Validity of internal revenue tax 
assessment waivers executed by sec¬ 
retary of dissolved Arizona corpo¬ 
ration did not depend on secretary’s 
express authority to execute such 
waivers, but waivers would be valid 
if it appeared from facts and circum¬ 
stances of c,*ise that ho had implied 
authority to execute them. So offi¬ 
cers who had l»ecn charped with duty 
of sipninp and fllinp corporate in¬ 
come tax returns before dissolution 
were held to have implied authority 
to execute neces.sary papers with re¬ 
lation to assessment and collection 
of taxes on the return, and assess¬ 
ment waivers executed by them were 
valid and operated to extend statu¬ 
tory period for assessment in accord¬ 


ance with terms of waivers.—Conti¬ 
nental Oil Co. v. U. S.. supra 

22. Tex.—Hopsett v. Dallas Mortp. 
Securities Co., Civ.App., 110 S.W. 
2d 13.5, error dismissed—Lakeside 
Irr. ("Jo. V. Buffinpton, Civ.App., 168 
SW. 21. 

14a C.J. p 1170 note 6.5. 

23. TT S,—Ilcntschel v. Fidelity & 
Deposit Co. of Maryland, C.C.A. 
Mo., 87 F2d 833. 

24. US—Hent.schel V. Fidelity & 
Deposit Co. of M.iryland, supra 

25. Ta.—In re I’etition of Miles 
Land Co., 16 Pa DIst. & Co. .598. 

26^ Cal.—In rc Prowenfeld, 40 P.2d 
652, 3 CalApp.2d 576. 

27. Cal.—In re Frowenfeld, supra. 

28. Cal.—In re Frovrenfeld, supra. 
ConlllGtinp orders 

Where su])erior court was without 
Jurisdiction to make order appointinp 
trustee for benetlt of creditors and 
stockholders of defunct corporation, 
trustee cannot complain because two 
departments of court made conflict- 
inp orders on same dale, prantinp 
motion to annul oripinal order and 
denyinp it, and then an order settinp 
aside order which dcmied motion.— 
In re Frowenfeld, supra. 

Amlous enrisB 

Since court was authorized, on Its 
own motion, to annul order appoint¬ 
ing trustee, trustee cannot complain 
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that amicus curiee filed motion to set 
aside order.—In re Frowenfeld, su¬ 
pra. 

29. U R.—Adams v. Kehlor Mill. Co., 
CCMo, 35 F 433, modified on oth¬ 
er grounds 36 F. 212 

Kan —Maurice Itapoport & Co. v. 
Leppellman, 259 T 690, 124 Kan. 
309. 

14n C.J. p 1171 note 66. 

30. U.S.—Sprague-Bnmmer Mfg. Co. 
V. M. J. Murphy Furnishing (loods 
Co., C.C.Mo., 26 F. 572 

Mont.—Mieyr v. F»‘deral Surety Co of 
Davenport, Iowa, 34 P 2d 982. 97 
Mont. 503. certiorari granted Clark 
V. Wilhard, 55 S.Ct. 118, 293 U.S. 
546, 79 L Fd 650, affirmed 55 S Ct. 
356, 294 U S. 211, 79 L.Ed. 865. 
98 A.L Pw. 347 

31. US—Macneale v. Lalance & 
Gro.sjean Mig. Co., C.C.A.Ohio, 276 
F. 491. 

Ala.—Black v. Sullivan Timber Co., 
40 So. 667. 147 Ala 327. 

14a C.J. p 1171 note 68. 

32. Del.—Eberhardt v. Christiana 
Window Glass Co., 81 A. 774, 9 Del. 
Ch. 284. 

N.Y.—Ervin v. Oregon Steam Nav. 

Co., 22 Uun 598. 

14a C.J. p 1171 note 69. 

33. I^a.—Pottsville Bank v. Mlners- 
ville Water Co., 61 A. 119, 211 Pa. 
566. 

14a C.J. p 1171 note 70. 
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appointed has no greater powers than a statutory 
trustcc.34 In some slates the statute restricts a 
winding up by directors, as trustees, to cases of vol¬ 
untary dissolution where all claims against the cor¬ 
poration have been discharged. 

De facto corporation. The statutes arc applica¬ 
ble to a corporation dc facto, ousted by quo war¬ 
ranto from the exercise of its pretended powers, 
the directors of the de facto corporation in such 
case acting as trustees for its creditors and stock¬ 
holders.*® 

Commencement and term of trusteeship. Under 
these statutes the directors or other persons become 
trustees for winding up immediately upon the ex¬ 
piration or forfeiture of its charter.*^ A provision 
in its charter or in a statute authorizing a corpora¬ 
tion to renew its charter within a year of its dis¬ 
solution docs not defer the vesting of the title in the 
trustees until the expiration of that period.*® Di¬ 
rectors cease to be legal administrators three years 
after dissolution under a statute continuing them in 
charge for that period.*® 

Acceptance or refusal of office. An acceptance 
of the trusteeship must be shown under statutes pro¬ 
viding that unless a receiver is appointed the pres¬ 
ident and directors or managers shall be trustees,^® 
or under statutes requiring a court appointment of 
the trustee,^^ and, where the statutes make no pro¬ 
vision for the resignation of trustees, officers act¬ 
ing as trustees have the right to ajipeal to the court 
asking to be discharged.^* That the duties had be¬ 
come burdensome because of the distance of the 


trustees’ homes from the place where such duties 
were required to be performed is a good ground for 
discharge.^* 

§ 1745. - Title, Powers, and Liabilities 

a. In general 

b. Powers 

c. Liabilities 

a. In General 

Upon dissolution or expiration or annulment of its 
charter, the corporation’s property passes to the trustees 
who usually hold the legal title in trust for creditors and i 
stockholders. 

Under statutes making directors or other persons 
trustees, the property of the dissolved corporation 
passes to the trustees duly appointed,^^ or, in the 
absence of appointment, to the statutory trustees, 
upon the expiration or annulment of the corporate 
charter.^® In some states the legal title vests in 
them in trust for creditors and stockholders;^® and 
their title, it has been held, is not invalidated by 
an irregularity in their appointment.^ Such pro¬ 
visions apply to the real estate as well as to the 
personal property of the corporation,^® and all of 
the property of the corporation must be turned over 
by the stockholders to the trustee.^® While the 
legislature m a statute dissolving a corporation may 
amend the provisions of the statutes vesting the 
projierty of the coqioration in trustees so as to pre¬ 
vent the title so vesting, a statute which, without 
amending the law, undertakes to give to a receiver 
of a dissolved CJirporation the property of the cor¬ 
poration is unconstitutional and void as assuming 


34. Del.—Eberhardt v. Christiana 
Window Glass Co , 81 A 774, 9 Del. 
Ch. 284. 

N.Y —Ervin v. Orcffon Steam Nav. 
Co., 22 Hun .'598 

Pa.—Interstate Distributing Co. v. 

Connell, 46 Pa.Super. 551. 

14a C.J. p 1171 note 71. 

36. Wash.—New York Nat. Exeh 
Bank v. Metropolitan Sav. Bank, 68 
P. 905, 28 Wash 553. 

14a C.J. p 1171 note 72. 

36. Conn—New York, etc, R Co. v. 
Motll, 71 A. 563, 81 Conn. 466. 

37. Cal.—Turney v. Morris.sey, 134 
P. 335, 22 CalApp. 271. 

Colo.—Welsh V. Rteinbaugh, 171 P. 
62. 64 Colo. 177. 

38. Colo.—^Welsh v. SteinbauRh. su¬ 
pra. 

33. WiB.—Marshall v. WittiR, 238 N. 
W. 390, 205 Wis. 510. 

4a Tex.—Ilogsett v. Dallas Morts. 
Securities Co., Civ.App., 110 S.W 
2d 135, error dismissed. 


41. Tex.—^Witherspoon v Texas Pac. , 

R Co., 48 Tex 309. I 

14a CJ p 1171 note 77. 

42. Tex—ITogsett v. Dallas Mortg. 
Securities Co., Civ App, 110 S W 2d 
135, error dismissed 

43. Tex--Hogsstt v. Dallas Mortg 
Securities Co . supra 

44. Ind.—Muncie. etc, Tract Co. v 
Citizens’ (las, etc., Co., 100 N E. 65. 
179 Ind 322. 

45. Cal—Haveniejcr v San Fran¬ 
cisco Super Cl., 24 P. 121, 8i Cal. 
327, 18 Ain.su. 192, 10 DU A 627. 

N Y.— Atlantic Dredging Co. v. Beard. 

96 N.E 415, 203 N.Y 584 
14a C.J. p 1171 note 80 

46. Mieh.—Weber v. Enoch C. Rob¬ 
erts Iron Or© Co., 258 N W 408, 
270 Mich. 38. 

N.Y —O. G. Orr & Co. v Fireman’s 
Fund Ins. Co., 256 NYS 79. 235 
App.Div. 1, reversing 253 N.Y S 2, 
141 Misc. 330'—Central Union Trust 
Co of New York v. American R> 
Traffic Co., 190 N.Y.S 674, 198 Ai>p. 
Dlv. 303. affirmed 135 N E. 905, 233 
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NY. 531—In re Herb’s Estate, 296 
N.YS 491, 163 Misc 441. 

14a CJ p 1171 note 81. 

In New ^^ersey 

(1) Statutes which made directors 
of a dissolved corporation trustees 
with power to settle its affairs were 
held to cause legal title to assets of 
such eorporation to pass to the 
direetor.s, in tru.st —Fox v Kadel 
Dealher Mfg Co., 189 A. 366, 121 N.J. 
Eq. 291. 

1 2) It has been said, however that 
trustees wind up corporation’s af¬ 
fairs and convey realty, title to 
winch remains meanwhile In corpora¬ 
tion.—Joachim v Hedfus, 152 A. 161, 
107 N J Eq 210, rehearing granted 
conditionally 154 A 530. 108 N.J.Kq. 
199 and reversed on other grounds 
156 A. 121, 108 N.J.Eq 622. 

47. Md—Glenn v. Williams, 60 Md. 
93. 

48b N.Y.—Heath v. Barmore, 50 N. 

Y 302. affirming 49 Barb. 496. 

49, Wash—Jensen v. Kohler, 159 
I P. 978. 93 Wash. 8. 
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to take property without due process of law.®® 
Under statutes in other jurisdictions, however, title 
in the corporate property does not pass to the trus¬ 
tees, but merely a power over the property with 
right of possession.®^ A liquidator merely takes 
such title, rights and obligations pertaining to the 
property as the corporation held.®2 

Trustee ex malcficio. Corporate property com¬ 
ing into the hands of an officer of the corporation, 
when passed to his personal account, is held by him 
as trustee for the corporation and stockholders,®® 
and the stockholders may maintain an action against 
him as trustee ex maleficio.®^ 

b. Powers 

The trustees have all powers necessary to protect the 
Interests of the dissolved corporation and to wind up 
Its affairs. 

A corporation, after dissolution and appointment 
of trustees, may exercise none of its former pow¬ 
ers, although the statute sometimes permits the use 
of its name by the trustees for certain limited pur¬ 
poses.®® Thereafter the corporation can be bound 
only by the acts of the trustees who close its af¬ 
fairs, and cannot be bound by the •acts of its former 
officers not acting as trustees.®® Generally speak¬ 
ing, the powers of the trustees are the same as the 
powers which the corporation, which they represent, 
under its charter enjoyed,®^ restricting their exer¬ 
cise, however, to such acts as are necessary to a 
winding up of the affairs of the corporation.®® 


Thus it is held that the trustees are endowed with 
all the functions necessary to protect the interests 
of the dissolved corporation, and to continue such 
corporation for all purposes, except the transaction 
of new business.®®^ The duties of trustees for 
winding up are measured by their powers and by 
the principles of law and equity applicable there¬ 
to.®® The whole matter of liquidation and distri¬ 
bution to the stockholders is left to the exclusive 
control of the trustees, whose exercise of power 
is not subject to judicial intervention or control 
in the absence of neglect or abuse of power.®! So, 
where the statute specifically points out their du¬ 
ties, they are not entitled to instructions from an 
equity court,®® but are entitled to the aid of the 
court to protect the propery from acts which will 
cither deny an equal distribution or prevent its ef¬ 
ficient administration,®® and stockholders also have 
a right to the assistance of the court in having the 
contract embodied in their articles of association 
carried out by the trustees in the winding up, al¬ 
though another scheme may be more profitable.®^ 

Continuing business. The trustees have no pow¬ 
er under these statutes to continue the business 
with no intention of winding it up,®® and, if they 
attempt to do so, may be held to account by the 
stockholders in a proceeding brought by them to 
wind up the affairs of the corporation.®® 

Particular powers. Trustees may assign claims®^ 
giving the assignee a right of action thereon,®* or 


50. N.Y.-—People v. O’Drien. 18 N.E. 
692. Ill N.Y. 1, 7 Am.S.U. 684. 2 
L.U.A. 255. reversing 10 N.Y.St. 
619. 45 Hun 619, 27 N.Y.Wkly.Dlg. 
365. 

51. U S.—Barker v. Edwards, Mont., 
269 F. 484, 170 C.C.A. 480. 

Cal.—Rossi V. Calre, 161 P. 1161, 174 
Cal. 74—Crystal Pier Co. v. Schnei¬ 
der, 180 P. 948, 40 Cal.App. 379. 

14a C.J. p 1172 note 87. 

52. Fla.—Smith v. Massachusetts 
Mut Life Ins. Co.. 156 So. 498, 116 
Fla. 390, 95 A.L.R. 508. 

53. Cal.—Porter v. Angrlo. etc., Nat. 
Bank, 171 P. 845, 36 Cal.App. 191. 

Del.—Eberhardt v. Christiana Win¬ 
dow Glass Co., 81 A. 774, 9 Del.Ch. 
284. 

54L N.Y.—De Martini v. McCaldln, 
171 N.Y.S. 528. 184 App.Div. 222, 
reversing 167 N.Y.S. 596, 101 Misc. 
304. 

55. Ala.—Saltmarsh v. Planters', 
‘ etc.. Bank, 14 Ala. 668. 

N.C.—Lowdermilk v. Butler. 109 S.E. 

671, 182 N.C. 502. 

14a C.J. p 1172 note 90. 


56. Ind.—Ropp v. Fulton, 108 N.E. 
946, 183 Ind. 251. 

57. U.S.—McPherson v. Commission¬ 
er of Internal Revenue, C.C.A., 64 
F.2d 761. 

14a C.J. p 1172 note 94. 

58. N.Y,—^People ex rel. Bellman v. 
Standard Match Co.. 202 N.Y.S. 840, 
208 App.Div. 4. 

14a C.J. p 1172 note 95. 

59. U S.—Illinois Power & Liffht 
Corporation v. Hurley, C.C.A.Mo., 49 
F.2d 681, certiorari denied 52 S.Ct. 
19, 284 U.S. 637, 76 L.Ed. 541. 

60. Cal.—Rossi v. Caire, 161 P. 1161, 
174 Cal. 74. 

61. Cal.—Rossi v. Calre, 161 P. 1161, 
174 Cal. 74—Crystal Pier Co. v. 
Schneider, 180 P. 948, 40 Cal.App. 
379. 

681. Neb.—Shurtleff v. Schocnleber, 
184 N.W. 814, 106 Neb. 870. 

63. N.J.—Camden Mortgr. Guaranty 
& Title Co. V. Haines, 160 A. 413, 
110 N.J.Eq. 461. 

64b N.Y.—Mann v. Butler, 2 Barb. 
Ch. 362. 

65. Miss.—Bacon v. Cohea, 20 Miss. 
616. 


Wash.—Clark v. Groger, 172 P. 1164, 
102 Wash. 188. 

66. U.S.—Mason v. Pewabic Min. Co., 

Mich., 10 S.Ct. 224, 133 U.S. 60, 
33 L.Ed. 624. ' ' 

67. Cal.—Binford v. Boyd, 174 P. 66, 
178 Cal. 468. 

N.Y.—Byrnes v. Hudson Valley Lum¬ 
ber Co., 294 N.Y.S. 978. 
Aoqnlesoeace In collection 

The last board of directors, after 
forfeiture of corporate charter, could 
assigrn claim of corporation to a tru.s- 
tee for collection or acquiesce in col¬ 
lection by a trustee; and where trus¬ 
tee who, prior to forfeiture of char¬ 
ter. was appointed to liquidate cor¬ 
poration's assets and liabilities set¬ 
tled claim of corporation after forfei¬ 
ture, payment to trustee’s agrent by 
debtor was blndlnsr on last corporate 
directors as statutory trustees, as 
agrainst contention that forfeiture of 
charter revoked trustee's appoint¬ 
ment.—Sagrer v. State Higrhway Com¬ 
mission, Mo.App., 126 S.W.2d 89. 

68. Cal.—Binford v. Boyd, 174 P. 66, 
178 Cal. 468. 

N.Y.—Byrnes v. Hudson Valley Lum¬ 
ber Co., 294 N.Y.S. 975. 
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may enter into a contract for the purpose of secur¬ 
ing the payment of a doubtful debt due to the cor¬ 
poration.®® They may meet obligations of the cor¬ 
poration which have been created prior to its dis¬ 
solution,execute waivers extending the time with¬ 
in which tax assessments may be madc,^i file an ap¬ 
peal for redetermination of tax deficiencies assessed 

against the corporation,^2 ^nd file lien claims.'^^ 

They have power to incur liability for fire protec¬ 
tion which increases the value of the property, ren¬ 
ders it more rentable or salable, and reduces insur¬ 
ance costs.*^^ Being in a fiduc iary re lation with the 
conx)ration and stockholders, they cannot for their 
own advantage deal with its property^® or exercise 
their powers but they owe no trust duty to stock¬ 
holders respecting dealings in the corporation's 
stock, unless the situation makes it inequitable to 
buy stock, particularly where they are not required 
to buy stock on behalf of the corporation and there 
was no specific duty upon them not to deal in the 
stock.Liquidating trustees have no power to 


acquire stock in another corporation.*^* They may 
surrender or disclaim holding adversely possession 
of property not owned by the company or them¬ 
selves as trustees,*^® and it has been held that where 
only one trustee had possession he had a right so 
to act without joinder of the other trustees,*® and 
where the latter did not object they will be deemed 
to have consented thereto,although the general 
rule, stated supra § 1744, is that the trustees must 
act as a group, not individually. As shown infra 
§ 1746, they may ordinarily sue and be sued. 

Sale or transfer of ass£ts. Trustees have implied 
authority, in winding up its affairs, to transfer the 
corporation's assets without executing a formal 
written assignment,*2 and a contract for transfer¬ 
ring the assets is effective notwithstanding failure 
of a majority of the board to join in the contract 
and failure to execute a formal transfer, where the 
contract was executed without objection.** They 
may sell the corporate property®^ to settle the af¬ 
fairs of the corporation*® even without specific au- 


69. Ala.—SaltmarHh v. Planters*, 

etc., Bank, 17 Ala. 7C1. 

70. Wyo.—^Wyominx-Indiana Oil & 
Gas Co. V. Weston. 7 P.2d 206, 43 
Wyo. 526, 80 A.L.U. 1037. 

71. U.S.—McPherson v. Commission¬ 
er of Internal Revenue, CCA., 54 
P.2d 761—Commissioner of Internal 
Revenue v. Angler Corporation, C. 
C.A., 60 P.2d 887, certiorari denied 
Angier Corporatirn v. Commission¬ 
er of Internal Revenue, 52 S Ct. 
129, 284 U.S. 673. 76 L.Ed. 569— 
Commissioner of Internal Revrnue 
v. Godfrey. C.C A., GO F.2d 79— 
U. S. v. Kemp. C.C.A.Tcx.. 12 F 21 
7, certiorari denic'd Kemp v. U S , 
47 S.Ct. 97, 273 U.S. 703, 71 L.Ed. j 
848—Uothwell v. U. S, Cl.Cl., 18 
F.Supp. 1011, certiorari denied 68 S. 
Ct. 642. 303 U.S. 645. 82 L.Ed. 1106. 

Acts of agants 

Board of directors of corporation 
could not turn over income tax mat¬ 
ters to agents and avoid consequenc¬ 
es of agent’s acts within scope of 
authority. Notice to liquidating 
agents of corporation that director 
had executed waiVer, agents having 
affixed corporate seal to waivers, was 
notice to corporation.—Jaffec v. Com¬ 
missioner of Internal Revenue, C.C. 
A., 46 F.2d 679. certiorari denied Jaf- 
fee V. Burnet, 51 S.Ct. 646, 283 U.S. 
853. 75 L.Ed. 1460. 

79. D.C.—Buzard v. ITelverlng, 77 P. 

2d 391, 64 App.D.C. 268. 

79, Colo.—Armour & Co. of Dela¬ 
ware V. MePhee & McGlnnity Co., 
275 P. 12, 85 Colo. 262. 

Idaho.—Sullivan Const. Co. v. Twin 
Falls Amusement Co., 268 P. 629, 
44 I^aho 620. 

74, /OLo.-^iLUtomatlc Sprinkler Co. of 


America v. Star Clothing Mfg. Ca, 
2G7 S.W. 888, 306 Mo. 518. 
XgnoraiLos of expiration of charter 
Where president of corporation, in 
Ignorance that charter had expired, 
contracted in corporation’s name for 
automatic sprinkler system, it was 
held that he signed as trustee of the 
company, and that plaintiff furnish¬ 
ing sprinkler system was entitled to 
mechanic’s lien for cost of installa¬ 
tion as against receivers of defunct 
company.—^Automatic Sprinkler Co. 
of America v. Star Clothing Mfg. Co., 
supra. 

75- U.S.—Blsbee v. Midland Linseed 
Products Co„ C.C.A.Mlnn., 19 F.2d 
24, certiorari denied 48 S Ct. 121, 
276 U.S. 564, 72 L.Ed. 428. 

Fla.—Lyman v. Smith, 188 So. 337. 

76. Cal.—Finch v. Pinch, 228 P. 663, 
68 Cal.App. 72. 

77. U.S.—Bishee v. Midland Linseed 
Products Co., C.C.A.Minn., 19 F.2d 
24, certiorari denied 48 S.Ct. 121, 
275 U.S. 564, 72 L.Ed. 428. 
Besolutloa and letter ooastmed and 

held not to require liquidating agents 
to purchase corporation's stock on 
behalf of corporation.—Blsbee v. Mid¬ 
land Linseed Products Co., supra. 

78. Ohio.—Gill v. Cleveland Print¬ 
ing. etc.. Co.. 16 Ohio Clr.Ct.,N.S., 
568. 

79. Mo.—Hall v. Lavat. 257 S.W. 
108, 301 Mo. 675. 

80. Mo.—Hall V. Lavat, supra. 

81. Mo.—Hall v. Lavat, supra. 

88 . Tex.—Farmers Elevator Co. v. 
Wunschel, Civ.App., 88 S.W.2d 574. 

83. Tex.—Farmers Elevator Co. v. 
Wunschel. supra. 
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84. N.J.—Kennedy v. Island De¬ 
velopment Co.. 156 A. 233. 9 N.J. 
Misc. 921. 

Tex.—Waggoner v. Herring-Showers 
Lumber Co, 40 S.W.2d 1, 120 Tex. 
606, reversing, Civ.App., 288 S.W. 
26U. 

14a C.J. p 1172 note 7. 

Sals in eorporatlon’s aams 
A valid conveyance of property be¬ 
longing to the corporation can be 
made in the corporation’s name by 
order of the trustees after its volun¬ 
tary dissolution; and the fact that 
the agent appointed for the disso¬ 
lution Joined the corporation in a 
sale under the power contained in a 
mortgage, and the execution of a 
deed by order of the directors, on 
the theory that he was the assignee 
of the mortgage, does not invalidate 
the sale.—Lowdermllk v. Butler, 109 
SE. 571, 182 N.C. 502. 

85. Cal.—Crystal Pier Co. v. 

Schneider. 180 P. 948, 40 Cal.App. 
379. 

Znsolvsat corporatloa 

Gen Corp Act § 64. prohibiting sale 
of the assets of an insolvent corpo¬ 
ration by the directors, refers to a 
sale of property by the directors of 
an insolvent corporation in the ordi¬ 
nary course of their duties to pre¬ 
vent fraud on creditors, and does not 
apply when the sale is made in the 
manner provided by law for the 
winding up of the affairs of the 
corporaaion, the 'payment of its 
debts, and the distribution of its as¬ 
sets among its stockholders accord¬ 
ing to their priorities.—Bijur v. 
Bijur Motor Appliance Co., 121 A. 
6. 1 N.J.Misc. 218. 
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thority under the statute to do so,®® and may dele¬ 
gate to one of their members authority to negotiate 
the sale,®*^ and may take such measures as are nec¬ 
essary to convey such property free from encum¬ 
brances without rendering themseWes liable to cred¬ 
itors for misapplication of funds except where they 
act in bad faith,®® especially where the measures 
taken are expressly authorized by the directors and 
stockholders of the dissolved corporation;®® and in 
the absence of fraud or collusion the courts will not 
interfere with such sales.®® It is not the duty, how¬ 
ever, of the trustees to find a buyer for the corpora¬ 
tion’s property ;®1 nor are they under obligation to 
sell such property provided they have sufficient mon¬ 
ey to pay the corporate debts, etc.®® The trustees, it 
has been held, cannot purchase the property sold 
by them, either for themselves®® or for a new cor¬ 
poration organized by them,®^ where the amounts 
of their bids are less than the value of the proper¬ 
ty, even though the sale is honestly made and w'ith 
the best intentions toward all concerned; but it 
has been held that where real estate belonging to 
a corporation which had expired by lapse of time is 
illegally conveyed by the corporation’s trustees to 
one of their own number, and by him to innocent 
purchasers for value, stockholders of the corpora¬ 
tion cannot disturb such purchaser's title.®® The 
validity of a sale to a trustee depends on the fair¬ 
ness and good faith of the transaction and the ab¬ 
sence of any undue or unjust benefit to the pur¬ 
chaser;®® and such a trustee is obligated to make 
a full disclosure®'^ and pay a fair and adequate 


price.®® Where a trustee was ordered by the court 
to sell all the real estate of the corporation, but fail¬ 
ed to include some of it in his deed, the court may, 
after confirmation of the sale, require compliance 
with the original order.®® An order confirming a 
trustee’s sale has been held void for lack of juris¬ 
diction where service was not had on any defendant 
and sufficient time was not allowed for voluntary 
appearance.! 

c. Liabilities 

Trustees must account for all moneys received, and 
are Jointly and severally liable, at least to the extent 
of the property received, for acts in excess of their pow¬ 
ers or in violation of their duties, but generally are not 
personally liable for acts done within their authority or 
for losses incurred without thetr fault or through mere 
mistake of judgment. 

Trustees must account for all moneys received^ 
and are liable to suit in equity for an accounting 
brought by parties having a substantial interest 
therein,® such as stockholders^ or creditors.® Ob¬ 
jection to allowances of items on the account must, 
it has been held, be taken directly to the account in 
a hearing thereon, and cannot be raised after a con¬ 
firmation of the account in an action on the trus¬ 
tee’s bond.® The trustees must conserve and pre¬ 
serve the corporation's assets for the benefit of the 
trust imposed on them by the statute, exercising 
that reasonable care and prudence exacted of trus¬ 
tees ordinarily.’^ They are liable wherever there is 
misappropriation of the corjioratc funds,® or an 
acting in excess of their powers,® or in violation exf 


aa Ala.—Sullivan Timber Co. v. 

Black, 48 So. 870, 1C9 Ala 570 
87. N.Y.—-Gaillard Realty Co. v. 

Manhattan Brass. Co., 263 N.Y.S. 
397, 238 App.Div. 84. 

8& U.S—Winif V. Charleroi Plate 
Glass Co., C.C.Pa., 112 h\ 817, re¬ 
versed on other x'l'ounds 122 F. 
897, 69 C.C.A. 123. 

14a C J. p 1172 note 10. 

89. IT S.—^Winsr v. Charleroi Plate 
Glass Co . supra. 

90. Cal.—Crystal Pier Co. v. 
Schneider, 180 P. 948, 40 Cal.App. 
379. 

14a CJ. p 1173 note 14. 

91. Cal—Rossi v. Caire, 161 P. 1161, 
174 Cal. 74 

98. Cal.—Rossi v. Caire. supra. 

(93. U.S.—Lane v. Maple Cotton Mill, 
SC. 232 P 421. 146 C.C A. 415, 
226 P. 692. 141 CC.A. 448—Winjjj 
v. Charleroi Plate Glass Co., Po., 
122 F. 897. 59 C C.A. 123. 

94. U.S.—Lane v Maple Colton Mill, 
S.C.. 232 F. 421. 146 C.C.A. 415, 
226 P. 692, 141 C.C.A. 448. 

95. Mo.—rNoe v. Headley, 96 S.W. 
309, 118 Mo.App. 722. 


90. Wyo—Williams v. Yocum, 263 
P. 607, 37 Wyo 432. 

97. Tex —Conrads v. Kasch, Civ. 
App., 26 SW.2d 732, error denied 
Hash v. Conrads, 31 S W.2d 630, 
119 Tex. 449. 

98. Tev —Conrads v. Kasch, supra 

99. Pa.—In re Northampton Im¬ 
provement Ass’n, 93 I'a Super. 183. 

1. Cal.—In re Prowenfeld, 40 P. 
2d 562, S Cal.App 2d 576 

8 . Mo.—Shannon v. Mast in, App., 
108 S.W. 1116 — Noe V. llj*adley, 96 
SW. 309. 118 Mo.App. 722. 

N.y.—Tapley Co. v. Keller, 117 N.Y. 
S. 817, 133 App.Div. 54. 

SC—American Colton Oil (^o. v. Sa¬ 
luda Oil Mill Co., 93 S.K 14, 107 
SC. 422. 

14a C .1. p 1173 note 23. 

3. Mo.—Collins V. Martin, 248 S.W. 
941. 

4. Mo.—State ex rel. Peet v. Elli¬ 
son, 196 S.W. 1103, quashing I'er- 
tiorari. Wank v. I*ect, App., 190 

S.W. 88. 

14a C.J. p 1173 note 24. 

5. Ala.—48 th St. Inv. Co. v. Fair- 
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held-American Nat. Bank, 134 So 
803, 223 Ala. 44. 

N Y —-Taplev Co. v. Keller, 117 NY 
S. 817, 133 App.Div. 64. 

XiesBor 

A lessor was a creditor entitled to 
question the arts of directors of les¬ 
see corporation, or of liquidators, in 
respect of rents accruing after dis¬ 
solution—City Inve^sting Co. v 
Gerken, 193 N.Y.S. 271, 200 App.Div. 
503. 

01 Pa.—Commonwealth v. Trout, 76 
Pa 370. 

14a C J. p 1173 note 27. 

7. Ala —Cohen v. Pavlik, 178 So 
4.3.5, 235 Ala. 289. 

8 . 1'' S —Denman v. Richardson, D 
C Wash., 284 F. 692—Sprague- 
Hrlmmcr Mfg Co. v. M. J Mur¬ 
phy Furnishing Goods Co., C.C.Mo . 
26 F. r>72. 

Conn.—Sachs v. Pelnn, 183 A 384. 
387, 121 Conn. 77, citing Corpus 
Juris. 

N.J.-'Fox v. Radel Leather Mfg. ("o , 
189 A. 366, 121 N.J.Kq. 291. 

Tex.—Love v. Gamer, Civ.App., 61 
S.W.2d 393, error dismissed. 

9. U.S.—Mason y. Pewabic Min. Co., 
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their duties,^® and this liability is a joint and sev- Trustees are not liable personally for acts done 
eral one,^^ limited, it has been held, to the extent within their authority,^^ for losses incurred without 
of the property which may have come into their their fault,nor for mere mistakes of judgment, 
hands and moreover such conduct on the part unless amounting to ’ a lack of common business 
of trustees may subject them to removal from of- prudence, the existence of which fact is for a jury 


fice.^3 

Mich.. 10 S.Ct. 224, 133 U.S. 50. 83 
UlSd. 524. 

Conn.—Sachs v. Felnn, 133 A. 384, 
387, 121 Conn. 77, cltinip Corxms 
Xaris. 

Ala.—Cohen v. Pavlik, 178 So. 
435, 236 Ala. 289. 

Conn.—Sachs v. Feinn, 183 A. 384, 
387. 121 Conn. 77, citing: Ooxpiui 
Jniis. 

La.—Fudickar v. Inabnet, 146 So. 

746, 176 I>a. 777. 

14a C.J. p 1173 note 30. 

Talliuro to oolloet aassts 

Directors of dissolved corporations 
are chargeable as trustees for neg¬ 
lecting to collect its assets—Hewson 
V. Charles P. Gillen & Co.. N.J.Ch.. 
142 A 250. 

VaUure to saU subsorlptiom right 

Liquidators of corporation owning 
stock .subscription right must sell 
right and convert assets into money 
for distribution, and are subject to 
Burcharge on their failure to do so. 
and the fact that they speculated 
with their own money In the stock, 
while It may show that they did not 
act in bad faith, did not show they 
had properly used corporal ion’s 
funds in exercising the corporation’s 
suiiscnption right instead of sell¬ 
ing It.—VVettengel v Hobinson, 150 
A. 658, 300 Pa 355 

Prematura distribution to stookhold- 
ers 

(1) If trustees distribute the as¬ 
sets to stockholders before paving 
obligations of the corporation under 
its roniracts. they are personully 
Habit* on such eontrael.s.—Macneale 
v. Lalance & Grosjean Mfg. Co, (’.C. 
A Ohio. 276 K 401. 

(2) Directors liquidating afliliated 
corporations are surchargeable with 
amount due one corporation from af¬ 
filiated corporation to whose stock¬ 
holders assets sufficient to pav in¬ 
debtedness wete distributed, and the 
wrongfu' distribution is not justi¬ 
fied by the fact that the stockholders 
to whom it was made would other¬ 
wise have complained, or by the fact 
that the liquidators acted on advice 
of counsel.—Weltengel v. Robinson, 
160 A. 658, 300 Pa. 355. 

(3) Moreover it is no defen.se that 
the liquidators cannot be surcharged 
in their account as liquidators for 
the creditor company because of 
their distribution of the assets to 
the stockholders of the debtor com¬ 
pany in their capacity as liquidator 
of the latter, since as liquidators of 


I to determinc.i'^ 

the creditor they knew that as liqui¬ 
dator of the debtor they were dis¬ 
tributing assets of the latter and 
were in dpty bound to take pro¬ 
ceedings against themselves to pre¬ 
vent themselves from making such 
wrongful distribution —^Wettengel v. 
Robinson, supra. 

PxsfsronoM Ulagally glvsn by a 

trustee to certain creditors subject 
the trustee to liability for the loss 
occasioned to other creditors there¬ 
by.—American* Ice Co. v. Pocono 
Spring Water Ice Co., C.C.Pa., 165 
P. 714. 

Xa Ifew ToiA 

(1) Directors permitting dissipa¬ 
tion of corporate assets are liable 
therefor.—Brennan v. Barnes. 232 
N.Y.S. 112. 133 Misc. 340. 

(2) It was held that a creditor 
could not sue directors as trustees 
in dissolution for wrongful distribu¬ 
tion of corporate assets, under 
former Clen.Corp.L. 8 221, continuing 
a dis.solved corporation in existence 
for the purpose of enforcing its 
debts, but could, if he was a judg¬ 
ment creditor, sue trustees, under 88 
1)0, 91 —Bristol Mfg. Corporation \ 
FJk Textile Co, 204 N.Y.S 427, 209 
AppDIv 95. affirming 200 N.Y.S. 860, 
120 Misc. 138. 

(3) Plaintiff in action against di¬ 
rectors liquidating corporation under 
Gen.Corp.L. § 221 had no right to 
make complaint of a settlement of 
claims of lessors of three hundred 
and fifty thousand dollars by pay¬ 
ment of fourteen thousand dollars 
where there were other assets in the 
hands of liquidators, which might be 
applied to an extent to the payment 
of remaining claims, and the seltlo- 
menls were such as the court would 
have approved if application had 
been made to it.—City lnv«‘Sting ('o 
v Gcikcn. 193 N.Y.S. 271, 200 App 
Div 503. 

11. Ala.—Cohen v Pavlik, 178 So 
435, 235 Ala, 289. 

Conn.—Sachs v. Feinn, 183 A 384, 
3S7. 121 Conn. 77, citing Corpiui 
Juris. 

N Y —Brennan v. Barnes, 232 N Y.S. 

112, 133 Misc .340 
14a C.J. p 1173 note 31. 

12. Ala.—Cohen v. Pavlik. 178 So. 
435, 235 Ala. 289. 

Tex.—White v. Texas Motor Car Jtc 
Supply Co., Com.App.. 228 S W. 
138 affirming In part and revers¬ 
ing in part. Civ.App., 203 S.W. 441. 
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It has been, held that trustees who 

AMata loBt to eroditon 

Where directors in winding up cor¬ 
poration's affairs by affirmative acts 
divert all corporate assets from 
payment of debts, they are per¬ 
sonally liable to value of assets thus 
lost to creditors.—Love v. Gamer, 
Tex.Clv.App., 64 S.W.2d 893, error 
dismis'sed. 

Talus fixed bj iavsatoxr 

Since court would assume that in¬ 
ventory gave actual value of as¬ 
sets, trustee is chargeable with value 
of property coming into his hands, 
as shown by his Inventory, together 
with all accretions thereto; but if 
It appears that property's actual 
value was In fact leas than in¬ 
ventory value, trustee is entitled to 
credit for difference —Sachs v. 
Feinn. 183 A. 384. 121 Conn. 77. 

Xu Oklahoma 

(1) Liability of trustees for trans¬ 
actions arising before dissolution is 
limited to assets in their hands.— 
Trower v. Stonebraker-Zca Live 
Slock Co., DC.Okl, 17 F.Supp 687. 

(2) But trustees are personally 
liable for transactions engaged in by 
them after dissolution even for the 
benefit of the <‘orporatlon, and their 
lialulity is not limited to the extent 
of the corporate assets in their 
hands, for their transactions subse¬ 
quent to Its dissolution —Trower v. 
Stonebraker-Zea Live Stock Co., su¬ 
pra. 

(3) So trustees are personally lia¬ 
ble and amenable to suit on contracts 
made by them or assumed for bene¬ 
fit of trust estate, unless they stipu¬ 
late in po.'«itive terms that they are 
not to be bound personally.—Riedell 
V. Stuart, 2 l»2d 929, 151 Okl. 266, 76 
A.LR. 1469. 

(4) Directors* of dissolved corpo¬ 
ration who listed property of corpo¬ 
ration for sale, while carrying on 
business after dissolution, are per¬ 
sonally liable for acts as trustees in 
listing property—Trower v. Stone- 
braker-Zea Live Stock Co., supra. 

13. Ala—Buckley v. Anderson, 34 
So. 238, 137 Ala. 32.5. 

14. Mo.—Shannon v. Mastin, 114 S. 
W. 1127, 135 Mo App. 50. 

14a CJ p 1173 note 33. 

15. Conn.—Sachs v. Feinn, 183 A. 
381. 121 Conn. 77. 

le. N.J.— Mengel Co. v. Per.son, 132 
A. 78. 99 N.J.Eq. 436. 

I4a C.J. p 1173 note 34. 

17. l*a—In re Lincoln Market Co., 
I 42 A. 538, 190 Pa. 124. 
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offered the property to different persons and who 
advertised and listed it with real estate agents there¬ 
by used proper diligence in endeavoring to effect a 
private sale thereof, but that in failing to notify 
creditors of a sheriff's sale of the property they did 
not do all that prudent and careful men should have 
done, although they would not be liable in the ab¬ 
sence of a showing that the creditors would have 
arranged differently if notified.^* Neither are trus¬ 
tees liable for making an inequitable distribution 
among stockholders, where they acted in good faith 
and pursuant to the plan of distribution adopted 
by the majority of the stockholders.^9 Although li¬ 
able in their representative capacity,they are not 
personally responsible for the debts and liabilities 
of the corporation^! at least where they owe noth¬ 
ing to the corporation and none of its property or 
assets come into their hands as individuals ;22 and 
directors as trustees of a dissolved corporation are 
not personally liable for proceeds of property devot¬ 
ed to corporate obligations before final dissolu- 
tion.23 Where trustees, in good faith, pay the claim 
of a creditor in full, equity, on showing that the 
party paid was in fact a creditor, may allow such 
amount as the creditor would have received as his 
pro rata share; but to invoke such relief it is nec¬ 
essary to show that the party paid was in fact a 
creditor.2^ Directors securing a purchaser for the 
corporation’s property are not required to account 
for profits and stock received for services to the 
purchasing corporation, and for underwriting and 
financing its securities ;25 and it has been held that 
after a corporation has ceased to do business a 
stockholder and trustee thereof may purchase out¬ 
standing obligations of the corporation and enforce 
them for his own benefit.^* A statute fixing part¬ 
nership liability of directors, where the corpora¬ 


tion’s charter is forfeited for failure to pay a fraiK 
chise tax, must be strictly construed, and directors'^ 
of a corporation whose charter had expired arc not 
liable thereunder on claims arising from an as^ 
signee’s conduct of the defunct corporation’s busi- ' 
ness.27 Moreover, persons rendering services in the ' 
corporation's business after expiration of its char¬ 
ter were not creditors of, the_ coloration jnd lumcc 
coiilcTnot claim the benefits of a statute, making di¬ 
rectors liable to the corporation's crcditore.28 An 
outsider cannot by holding himself out as trustee 
of a defunct corporation become liable as a dc facto 
trustee, where there was a full quota of de jure 
directors in office at the time of dissolution.23 

Trustees arc not relieved of liability by a decree 
of sale of the property not shown to settle and 
liquidate the corporation’s affairs after another ac¬ 
tion against them was begun,20 and the failure of 
plaintiffs in such other action to intervene in the 
suit in which the sale was decreed does not de- 
' prive them of their right to maintain their action.2! 

The state can recover from trustees of a corpora¬ 
tion which received the benefit of lands conveyed to 
a contractor by the state an excess mistakenly in¬ 
cluded in the conveyance which was less than the 
land still remaining in the trustees’ hands,22 not¬ 
withstanding there had been a substantial change in 
the stockholders of the corporation.23 

§ 1746. -Actions 

Generally the trustees of a defunct corporation may 
sue and be sued, subject to tl^e provisions of controlling 
statutes existing in many Jurisdictions; and in such ac¬ 
tions general rules as to parties, pleadings, evidence and 
trial and Judgment prevail. 

Generally the trustees of a defunct corporation as 
such may sue24 and, conversely, suit may also be 


18. N.J.—^Mengel Co. v. Person, 132 
A. 78. N.J.Ei. 436. 

19. Ga-—Goodrich v. City Loan, etc., 
Assoc., 54 Ga. 98. ' 

Distribution among: stockholders 
generally see infra fi§ 1767-1771. 

20. Mo.—Nudelman v. Thimbles, 
Inc., 40 S.W.2d 475, 477, 226 Mo. 
App. 563, citing Corpus Juris. 

21. Kan.—Beeler & Campbell Sup¬ 
ply Co. V. Riling, 296 P. 365, 132 
Kan. 499—^Kansas Wheat Growers’ 
Ass’n V. Markley, 294 P. 885. 132 
Kan. 156. 

28. Tex.—^White v. Texas Motor Car 
& Supply Co., Com.App., 228 S.W. 
138, affirming In part and reversing 
in part, Civ.App., 203 S.W. 441. 

23. Kan.—^Wright v. Sutton, 263 P. 
225, 122 Kan. 771. 

24. Conn.—Sachs v. Fcinn, 183 A. 
884, 121 Conn. 77. 


Claim arising after dissolution 

Where it did not appear that 
bank which paid checks of defunct 
corporation did not have notice of 
vote to dissolve corporation, trustees 
were not entitled to credit for 
amount paid bank to cover checks 
and as dividends.—Sachs v. Feinn, 
supra. 

25. U.S.—Bisbee v. Midland Linseed 
Products Co., C.C.A., 19 F.2d 24, 
certiorari denied 48 S.Ct. 121, 275 
U.S. 664, 72 L.Ed. 428. 

28L Wash.—Stanton v. Gilpin, 80 P. 
290, 38 Wash. 191. 

27. Tex.—Farmers Elevator Co. v. 
Wunschel, Civ.App., 88 S.W.2d 
574. 

28. Tex.—Farmers Elevator Co. v. 
Wunschel, supra. 

89^ Cal.—Hanson v. Choynskl, 278 
P. 256, 99 CaLApp. 327. 
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30. Mont.—Gilna v. Barker, 254 P 
174, 78 Mont. 357. 

31. Mont.—Gilna v. Barker, supra. 

32. Tex.—Findlay v. State, Civ.App., 
238 S.W. 956, second rehearing de¬ 
nied 289 S.W. 996, affirmed 250 S. 
W. 651, 113 Tex. 80. 

33. Tex.—Findlay v. State, supra. 

34. U.S.—Illinois Power & Light 
Corporation v. Hurley, C.C.A.Mo., 
49 F.2d 681, certiorari denied 52 S. 
Ct. 19. 284 U.S. 637. 76 L Ed. 541 
—Ekstrom v. U. S., Ct.Cl., 21 P. 
Supp. 338—Brcene v. U. S., Ct.Cl.. 
8 F.Supp. 730. 

Idaho.—Sullivan Const. Co. v. Twin 
Falls Amusement Co., 268 P. 529, 
44 Idaho 620. 

Kan.—Beeler & Campbell Supply Co. 

V. Riling. 296 P. 365, 132 Kan. 499. 
Mich.—Bruun v. Cook, 278 N.W. 774, 
280 Mich. 484. 
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brought against them.85 in addition to their pow¬ 
ers of maintaining and defending actions pend¬ 
ing at the time of the dissolution,36 trustees have 
power to confess judgment on indebtedness which 
the corporation cannot pay.37 The trustees can¬ 
not, however, maintain an action in their name for 
the use of anyone other than the corporation,3S 
even though he may have an equitable interest in 
the assets.39 Directors of a corporation dissolved 
for nonpayment of taxes cannot thereafter main¬ 
tain an action where statutes continuing the corpo¬ 
rate life do not apply to corporations dissolved for 
that reason.*® Under a statute making trustees lia¬ 
ble to a suit in equity on behalf of any person in¬ 
terested on account of any neglect, omission of 
duty, or abuse of trust they are not subject to the 


control of the court until they have done or pro¬ 
pose doing some such act,*i and the statute pre¬ 
cludes them from bringing the action themselves.* 2 
An action on a judgment obtained against the cor¬ 
poration before forfeiture of its charter can be 
maintained against the trustees notwithstanding 
statutory provisions for issuance of execution 
against property of the corporation.*3 Under some 
statutes creditors must exhaust the usual remedies 
at law before bringing an equitable suit against the 
trustees to enforce their claims.** The remedy of 
a creditor of a dissolved corporation who claims 
that directors thereof as trustees have failed to ex¬ 
ecute their trust is by a petition in probate for ap¬ 
pointment of other trustees, and therefore he is not 
entitled to a writ of supervisory control.*® 


Mont.—Fitzpatrick v. Stevenson. 67 
P.2d 310, 104 Mont. 439. 

N.C.—Thomns v. Rogrers, 133 S E. 
IS. 191 N.C. 736. 

Okl.>—Poison V. Revard, 232 P. 436. 
104 Okl. 279. 

As ststutory traasfsrss 

(1) As shown supra 9 1734, stat¬ 
utes providing: for a winding up by 
trustees have the effect of abrogat¬ 
ing the rule of the common law 
that all debts due the corporation arc 
extinguished. They operate to 
transfer the right of action to re¬ 
cover them from the corporation to 
the statutory trustees. 

U.S.—Oberndorfer v. U. S., 65 Ct.Cl. 
376. 

Mo.—McCoy V. Parmer, 65 Mo. 244. 
14a C.J. p 1174 note 42. 

(2) And. as shown In Abatement 
and Revival 9 102 b (2) (a), after 
dissolution the names of trustees 
may be substituted for the name of 
the corporation in pending actions 
against the corporation. 

Diserstioa of trnstso 

Discretion as to assertion of rights 
of dissolved New Jersey corporation 
by suit is vested in liquidating trus¬ 
tees.—Watts V. Vanderbilt, C.C.A. 
N.Y.. 45 F.2d 968. affirming, D.C.. 
Watts V. Alexander, Morrison & Co., 
34 F.2d 66. 

Actions by or against corporation 
after dissolution see infra 99 1772- 
1780. 

35. Idaho.—Mitchell v. Munn Ware¬ 
house Co.. 86 P.2d 174. 

Kan.—Beeler & Campbell Supply Co. 
V. Riling. 296 P. 365. 132 Kan. 
499—^Kansas Wheat (3 rowers’ 

Ass’n V. Markley. 294 P. 885, 132 
Kan. 166. 

Mont.—Fitzpatrick v. Stevenson, 67 
P.2d 310, 104 Mont. 439—Mieyr v. 
Federal Surety Co. of Davenport, 
Iowa, 34 P.2d 982, 97 Mont. 603. 
certiorari granted Clark v. Wil- 
liard, 66 S.Ct. 118, 293 U.S. 646, 79 
Li.Ed. 650, affirmed 66 S.Ct. 366, 


294 U.S. 211, 79 L.Ed. 865. 98 A. 

L..R. 347 

Tex —McGee v. Ferguson Seed 

Farms. Civ.App., 34 S.W.2d 338. 
Attachment 

Property of dissolved corporation 
beirg administered by directors as 
tru.stees for creditors and stockhold¬ 
ers is subject to attachment in same 
manner and in same cases where 
writ of attachment would run 
against property of corporation it¬ 
self.—Mieyr v. Federal Surety Co. of 
Davenport, Iowa, 34 P.2d 982. 97 
Mont 603, certiorari granted Clark v. 
Williard, 66 S.Ct. 118, 293 U.S. 646, 
79 LEd. 660. affirmed 55 S.Ct. 356, 
294 U.S. 211, 79 L.Ed. 865, 98 A.L.R. 
347. 

Xn individual capaoity 

Where corporation was dissolved, 
suit based on corporate liability can¬ 
not be maintained against officers of 
corporation as statutory trustees as 
individuals, unless they illegally con¬ 
verted assets of corporation.—Wag¬ 
goner V. Edwards, Tex.Civ.App., 6S 
S.W.2d 655. 

Xaapse of tims 

Authority of trustees to enforce 
corporation’s contractual rights cre¬ 
ated prior to dissolution is not im¬ 
paired by fact that considerable 
time may necessarily elapse before 
rights may be enforced.—^Wyomlng- 
Indiana Oil & Gas Co. v. Weston, 7 
P 2d 206, 43 Wyo. 526, 80 A.L.R. 
1037. 

Stockholder may sue for recovery 
of money or property alleged to have 
been misappropriated by a trustee. 
—Denman v. Richardson. D C.Wash., 
284 F. 592. 

Personal injuxlss 

Cause of action for personal inju¬ 
ries. damages being unliquidated, 
upon dissolution of corporation aft¬ 
er forfeiture of charter, was held 
enforceable as “debt" against trus¬ 
tees.—Nudclman v. Thimbles. Inc., 
40 S.W.2d 476, 226 Mo.App. 653. 
Proceedings for determination and 
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payment of creditors' claims gen¬ 
erally see Infra 9 1766. 

36. Kan—Root v. Wear, 167 P. 
1181, 98 Kan. 234. 

N.Y.—Sturges v. Vanderbilt, 78 N.Y. 
384. 

Va.—Crews v. Farmers’ Bank, 81 
Gratt. 348, 72 Va. 348. 

14a C.J. p 174 note 49. 

Duty to appeal 

Officers of corporation, whose char¬ 
ter was forfeited, have a duty to 
conduct pending appeal from Judg¬ 
ment against corporation.—Yerxa, 
Andrews & Thurston v. Viviano, Mo., 
44 S.W.2d 98. 

37. Utah.—Henriod v. Bast Tlntic 
Development Co., 173 P. 134, 52 
Utah 245. 

33. Miss.—Bacon v. Cohea, 20 Miss. 
616. 

Me—Piscataqua F. & M. Ins. Co. v. 

Hill. 60 Me. 178. 

14a C.J. p 1174 note 39. 

Bnle held inapplicable 

Corporation’s statutory trustees 
could sue carrier for loss of grain 
sold and shipped by corporation to 
foreign government which had been 
reiinbur.sed by underwriters. as 
against contention that statutes did 
not authorize officers to sue for an¬ 
other’s benefit.—The City of Bruns¬ 
wick, D.C.Mass, 6 F.Supp. 597. 

39. Miss.—Bacon v. Cohea, 20 Miss. 
616. 

40. N Y.—Seventy-Three First Ave. 
Corporation v. Braunstein Bros. 
Carbonic Sales Corporation. 6 N. 
Y S 2d 664, 168 Misc. 842. 

41. Neb.—Shurtleft v. Schoenlcbcr, 
184 NW. 814, 106 Neb. 870. 

42. Neb.—ShurtlefT v. Schoenleber. 
supra. 

43. Idaho.—Caxton Printers v. Ulen. 
86 P.2d 468. 

44. Cal.—Hanson v. Choynski. 180 
P. 816, 180 Cal. 276. 

14a C.J. p 1174 note 58. 

46. Mont.—State ex rel. Stoddard v. 
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Under some statutes, as construed, actions by or 
against trustees of a dissolved corporation may be 
maintained or defended by “the trustees** of a cer¬ 
tain corporation, collectively,^® and it is not neces¬ 
sary for them to appear in their individual capac- 
ity.47 

Suits may be maintained or defended by the trus¬ 
tees in foreign jurisdictions,^® wherever the corpo¬ 
ration itself might have appeared as a party.^® 
Nonresident trustees can only be reached through 
the courts of the state where they reside.®® 

A release executed by all trustees of a corpora¬ 
tion which granted land with covenants restricting 
its use would bar the right of the trustees or the 
corporation to enforce them.®i .The trustees hold, 
it has been said, as joint tenants with right of sur¬ 
vivorship, so that a release by the survivor of the 
trustees would have a like effect,®® but in such a 
case a release executed by the executor of a de¬ 
ceased trustee would have no effect.®® Releases by 
surviving owners of stock in the corporation at the 
time of its dissolution, while probably not essential, 
preclude any question as to the validity of the re¬ 
lease by the surviving trustee on the ground that 
there was no consideration therefor.®^ 

Duration of right. The power of trustees to sue 
is not affected by a statute continuing the existence 
of the dissolved corporation for a fixed period for 
purposes of prosecuting and defending suits,®® and 
the trustees may prosecute suits after the expira¬ 
tion of the statutory period,®® No action, however, 
for injuries caused by the corporation prior to its 
dissolution will lie against its liquidator after he 
has been discharged.®7 

Time to sue, limitations, and laches, A statute 
barring a suit to set aside any action of the trus¬ 
tees of a dissolved corporation including its re¬ 
vivor, unless brought within six months, does not 
absolutely destroy an existing right of action of a 
successor in interest of a former stockholder to ob¬ 
tain an accounting and the distribution of the prop¬ 


erty owned by the corporation at the time of the 
forfeiture of its charter, but requires merely that 
the action be instituted within a reasonable time 
from the taking effect of the statute,®® so that an 
action instituted one month thereafter, although 
four years after an attempted revivor, is not 
barred.®® Such a statute does not apply to an ac¬ 
tion for partition of real property belonging to the 
former stockholders, regardless of any attempted 
revivor of the corporation by the former directors®® 
or to a suit to quiet title brought by a corporation 
against parties claiming under a decree rendered 
against persons purporting to act as trustees for it 
at a time when it was not legally dissolved.®^ That 
defendant had the books of the corporation for one 
year after dissolution, when they were lost through 
his own fault, is inadequate to make his defense of 
laches available in a suit subsequently brought by 
stockholders.®® 

Waiver or estoppel, A creditor of a dissolved 
corporation does not waive his statutory rights 
against the trustees of the old concern by accepting 
checks on account from a successor corporation of 
the same name where he did not know of the change, 
the checks were identical with those of the old 
concern, and upon learning of the change he re¬ 
fused to deal with the successor.®® One accepted by 
trustees appointed to sell the corporation's realty, 
as a purchaser subject to confirmation of the court, 
is not in position to contend that the sale was not a 
judicial sale and that there was no provision of law 
for the appointment of a defunct corporation’s di¬ 
rectors as trustees, where he was not a stockhold¬ 
er, director, officer, or creditor of the corporation.®^ 
Stockholders, by failing to object to the liquidator’s 
account and reimbursing him for part of such ad¬ 
vances, are not estopped to deny personal liability 
to a liquidator for unauthorized advances made by 
him for payment of taxes on land acquired by fore¬ 
closure after dissolution;®® and where the liquida¬ 
tor has unsuccessfully sought to enforce such lia¬ 
bility he is estopped from changing his position 


District Court in and for Granite 
Cciunty, 88 P.2d 34. 

46. Ohio.—Martin v. St. Clairsville 
Belmont Bank, 13 Ohio 250. 

14a C.J. p 1174 note 51. 

47- Ohio.—Martin v. St. Clairsville 
Belmont Bank, supra. 

46. U.S.—Strout v. United Shoe 
Mach. Co., DC.Mass., 195 P. 313. 
S.D.—Root V. Sweeney, 80 N.W. 149, 
12 S.D. 43. 

49. S.D.—Root V. Sweeney, supra. 
0a N.J.—Charles H. Horne & Co. v. 
Frederick Ilarrinsrton, Inc., 100 A. 
335, 87 N.J.Eq. 227. 


51. N.C—Thomas v. Roerers, 133 S. 
B. 18, 191 N.C. 736. 

68. N.C.—Thomas v. Rogers, supra. 

53. N.C.—Thomas v. Rogers, supra. 

64. N.C.—Thomas v. Rogers, supra. 

65. U.S.—Strout v. United Shoe 

Mach. Co., D.C.Mass., 195 P. 313. 

66. U.S.—Strout v. United Shoe 

Mach. Co., supra. 

67- La.—Ortego v. Nehl Bottling 
Works, App., 182 So. 365. 

5a Cal.—Rossi V. Caire, 199 P. 1042, 
186 Cal. 544. 

69. Cal.—Rossi v. Caire, supra, 
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66. Cal.—Capuccio v. Cairo, 209 P. 
367, 189 Cal. 514. 

61. Cal.—Southern Land Co. v. 

Paulk. 279 P. 496, 99 Cal.App. 775. 
68. Tex.—Conrads v. Kasch, Civ. 
App., 26 S.W.2d 732, error denied 
Kash V. Conrads, 31 S.W.2d 630, 119 
Tex. 449. 

63. N.J.—Fox V. Radel Leather Mfg. 

Co., 189 A. 366. 121 N.J Kq. 291. 

64b Idaho.—Gibbs v. Claar, 76 P.2d 
721, 68 Idaho 510. 

66. La.—Paramore v. Continental 
Bank & Trust Co., 123 So. 321, 168 
La. 774. 
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from that of liquidator to that of trustee simply and 
recovering as such.®® 

Parties, In an action to establish a lien on the 
property of a dissolved corporation, the statutory 
trustees are proper and necessary parties to he 
named and served instead of naming and serving 
the corporation as such.®7 In actions brought 
against the trustees to compel them to do their du¬ 
ties as trustees neither the corporation nor the 
stockholders arc necessary parties.®* In a suit to 
enforce a liability that is joint and several it is 
not necessary to join all of the trustees®* or the rep¬ 
resentative of a deceased trustee.^® Where, how¬ 
ever, the officers of a dissolved corporation act in 
their capacity as trustees collectively, suit cannot 
be maintained to establish a corporate liability 
against any of them singly.^i An action against a 
director for malfeasance is properly brought in the 
name of his codirector as liquidating trustee, rath¬ 
er than in the name of the corporation,“^2 and de¬ 
fendant in such case is not a necessary party plain¬ 
tiff in his capacity as liquidating trustee,*^* nor is 
the corporation a necessary party to the action. 

Pleading, The general rules applicable to the 
form of action adopted govern the pleadings in an 
action against the trustees.^® It is not necessary 
to allege that there was corporate property to be 
administered after dissolution.^® One asserting a 
claim against directors, for services rendered after 


the corporation's charter expired, is required to 
plead and prove the time at which the directors 
ceased to act as trustees in order to hold them lia¬ 
ble as common-law partners,"^and a complaint in 
such case which fails to allege when the directors 
ceased to act as trustees, or that the directors con¬ 
verted the corporation's assets or participated in 
business after assignment thereof, is insufficient.'^* 

Evidence, Since after dissolution the directors 
become trustees for the dissolved corporation, it 
will be presumed that directors signing a corpora¬ 
tion’s renewal note after dissolution had authority 
to sign.7* Stockholders suing an officer for fraud¬ 
ulent failure to disclose when buying assets on dis¬ 
solution have the burden of proof on the issue of 
damages;*® but in an action against trustees to re¬ 
cover funds allegedly misappropriated by them, the 
trustees have the burden affirmatively to show that 
a transaction benefiting them was fair, made in 
good faith, for adequate consideration, and upon 
full understanding,*! as where the trust property 
was transferred to a company organized by the 
trustees.*^ In an action against the trustees, plain¬ 
tiff is not required to prove that assets of the cor¬ 
poration passed into the trustees' hands since that 
question does not affect the merits.** If the author¬ 
ity of a liquidator to sue is questioned he must make 
due proof thereof,*^ and mere possession of an in¬ 
strument payable to the corporation does not show 
his authority.*® General rules as to admissibility*® 


66. La —Paramore v. Commeroial 
Nat. Bank, supra. 

67. Mo.—Watkins v. Mayer, App. 
103 S.W.2d B69—Watkins v. May¬ 
er, App., 103 SW.2d 566 

68 . N.Y —Atlantic Dredffinf; Co v 
Board, 96 N.K. 415. 203 N.Y. 584, 
atflrming: and answerings <-frtifii'd 
questions 130 N.Y.S 4, 145 App. 
Div. 342. 

69. Conn.—Sachs v. Feinn, 183 A. 
384. 387, 121 Conn. 77, citing Cor¬ 
pus Juris. 

N.J.—Windmuller v. Spirits Distrib¬ 
uting Co., 90 A. 249, &3 N.J Eq. 6. 
Joint and several liability of trus¬ 
tees see supra I 1745 c. 

70. N.J.—Wmdmullor v Spirits Dis¬ 
tributing Co., 90 A. 249, 83 N.J.Eq 
6 . 

71. Tex.—Leyhe v. Leyho, Civ.App , 
220 S.W. 377. 

72. S.C.—Peeples v. Bornik. 146 S E. 
680, 149 S.C. 40. 

73. S.C.—^Peeples v. Hornik, supra. 

74. S.C.—Peeples v. Hornik, supra. 

76. Oomplaiut lisld sullloisut in ac- 
tlou 

(1) For accounting for negligence. 
—Ramsey v. Rosenthal, 275 N.Y.S. 
783, 242 App.Div. 526. 

19 C.J.S.-«6 


(2) To declare directors statutory 
trustees liable as such.—Cohen v. 
Pavlik, 178 So. 435, 235 Ala 289. 

(3) To recover payment by plain¬ 
tiff on a judgment against corpora¬ 
tion—Finch V. P'Inch, 228 P. 553, 68 
Cal App. 72, 

Flea held InsuAcieut 
Mont—(Mina v. Barker, 254 P. 174, 
78 Mont. 357. 

Nature of aotlou 

Stockholders' suit against former 
ofTlcer occupying fiduciary capacity, 
alleging failure to disclose when 
purchasing assets on dissolution was 
held to sound in fraud —Conrads v. 
Kasch, Civ App., 26 S.W.2d 732, er¬ 
ror denied Kash v. Conrads, 31 S.W 
2d 630, 119 Tex. 449. 

76. Idaho.—Caxton Printers v. Ulen, 
86 P.2d 468. 

77. Tex.—Farmers Elevator Co. v. 
Wunschel, Civ.App., 88 S W 2d 574. 

78. Tex.—Farmers Elevator Co. v. 
Wunschel, supra. 

79- Tex—Oil Well Supply Co. v. 
Burk-Waggoner Oil Co., Civ.App., 
261 S.W. 830. 

80. Tex.—Conrads v. Kasch. Civ. 
App., 26 S.W.2d 732, error denied 
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Kash v. Conrads, 31 S.W.2d 630, 
119 Tex. 449. 

81. Conn.—Sachs v. Feinn, 183 A. 
384, 121 Conn. 77. 

Tex.—Conrads v. Kasch, Civ.App., 
26 S W.2d 732, error denied Kash 
V Conrads, 31 S.W 2d 630, 119 Tex. 
449. 

88. Conn.—Sachs v. Feinn, 183 A. 
384, 121 Conn. 77. 

83. Mo.—Eberle v. Koplar, App., 85 
S W.2d 919—Nudelman v. Thim¬ 
bles. Inc.. 40 S.W.2d 475, 225 Mo. 
App. 553 

84. La.—Mercantile Leaf Tobacco 
Co. v. Carcia-Quartararo Co., 134 
So. 764, 17 La.App 203. 

85. La.—Mercantile Leaf Tobacco 
Co. V. Garcla-Quartararo Co., su¬ 
pra. 

86. Action against trustee 

Facta concealed from corporation 
by officer, relative to certain con¬ 
tracts, would be admissible in stock¬ 
holders’ suit on issue of fair deal¬ 
ing, notwithstanding suits for re¬ 
scission were barred; but the court 
properly excluded testimony that 
certain representations were made 
by defendant to prospective stock¬ 
holders prior to incorporation, since 
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and weight and sufficiency*^ of evidence apply. 

Trial, judgment, and costs. Whether the trustee's 
inventory gave the actual value of the assets of the 
defunct corporation is a question of fact.** An of¬ 
fer by defendants to account in an action against 
trustees on a judgment obtained against the corpo¬ 
ration before forfeiture of its charter is properly 
rejected.** Refusal of the court of a petition to re¬ 
quire a public sale of all assets of the corporation is 
not error where, at the lime of the sale of some 
of them, a sale of all did not appear desirable or in 
the interest of those concerned and a fair price was 
received for those sold.** It is discretionary with 
the court to continue to a later date a hearing on 
the report of trustees, who had been appointed to 
wind up the affairs of a defunct corporation, as to 
the sale of the corporation's realty subject to con¬ 
firmation of the court ;*i and rejection by the court 
of a bid made without published notice, and which 
had been accepted by the trustees subject to the 
confirmation of the court, and the confirmation of 
a higher competitive bid thereafter made, do not 
constitute an abuse of discretion.** In an action 
for sale and distribution of the assets of the de¬ 
funct corporation, surviving directors, as trustees, 
cannot have judgment against each other for per¬ 
sonal claims,** Trustees who misappropriated 
funds of the corporation are chargeable with the 
difference between the fair inventory values and 
the prices received from a company which, the trus¬ 


tees organized to purchase the corporation's as¬ 
sets.*^ The trustee of a dissolved corporation is 
not entitled to a lien against the assets of its suc¬ 
cessor for sums paid in discharge of his liability to 
a creditor of the old corporation for having trans¬ 
ferred its assets to the new concern.** 

Costs. Fees paid to an accountant will not be al¬ 
lowed as part of the costs where his services were 
principally valuable to one of the parties and the 
facts gathered by him were at all times available to 
such party from the books, which were not shown 
to have been complex,** 

5 1747. - Compensation 

Trustees are entitled to a fair compensation for 
services rendered. 

A liquidating trustee is entitled to a fair compen¬ 
sation for his services,*"^ but only when services are 
rendered.** Directors of a corporation in dissolu¬ 
tion are not “trustees of an expressed trust,” with¬ 
in a statute providing for the fees of such trustees, 
and hence are not entitled to take the statutory fees 
before accounting;** payments of their fees should 
be approved by the stockholders or by the court up¬ 
on their accounting.^ In the absence of an express 
or implied agreement, a special committee appointed 
by stockholders to protect their interests is not enti¬ 
tled to compensation from creditors who received 
all the assets, on the theory that the creditors were 
benefited by its services.* 


representations would not bind cor¬ 
poration. unless adopted by it.—Con¬ 
rads v. Kasch, Civ.App., 26 S.W.2d 
732, error denied Kash v. Conrads, 31 
S.W.2d 630, 119 Tex. 449. 

87. Svldenca held snflloleiit 

(1) To make prima facie case of 
fraud.—Com ads v. Kasch, supra. 

(2) To show that trustees who 
also were directors of such corpora¬ 
tion, oriranized another company to 
take over and continue corporation’s 
business, and that such company 
fulfilled purpose; and to show bad 
faith and personal profit by trus¬ 
tees —Sachs V. Feinn, 183 A. 384, 
121 Conn. 77. 

(3) To sustain finding; that de¬ 
fendant was not director.—Hanson v. 
Choynski. 278 P. 255, 99 Cal.App. 
327. 

(4) To sustain finding that direc¬ 
tors dissolving; corporation did not 
act fraudulently as to minority 
stockholders in selling; assets to one 
of their number.—Williams v. Yo¬ 
cum, 263 P. 607, 37 Wyo. 432. 

(6) To warrant finding; that direc¬ 
tors used proceeds of property after 
attempted dissolution of corporation 


but before final dissolution in dis¬ 
charging; us obligations.—Wrigrht v. 
Sutton, 253 P. 225, 122 Kan. 771. 

Bvidenoe held lasuillcient to show 
laches and sustain findings that of¬ 
ficer, intrusted with settling corpo¬ 
rate affairs, made disclosure of mate¬ 
rial facts when purchasing remain¬ 
ing assets, and that stockholders 
knew, or shou’d have known within 
two years, that he failed to make 
disclosure.—Cohrad.s v. Kasch, Civ. 
App., 26 S.W.2d 732, error denied 
Kash V. Com ads, 31 S.W.2d 630, 119 
Tex. 449. 

88L Conn.—Sachs v. Feinn, 183 A. 
384, 121 Conn. 77. 

89. Idaho.—Caxton Printers v. Ulen. 
86 P.2d 468. 

90. N.J.—Moore v. Splitdorf Elec¬ 
trical Co., 179 A. 25, 118 N.J.Eq. 
311. 

9X. Idaho.—Gibbs v. Claar, 75 P.2d 
721, 58 Idaho 510. 

92. Idaho.—Gibbs v. Claar, supra. 

93. Colo.—Stuart v. Chaney, 242 P. 
638, 78 Colo. 421. 

94. Conn.—Sachs v. Feinn, 183 A. 
384, 121 Conn. 77. 
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95. N.J.—Fox V. Radel Leather Mfg. 
Co., 189 A. 366, 121 N.J.Eq. 291. 

98. N.D.—Langer v. Fargo Mercan¬ 
tile Co., 186 N.W. 104, 48 N.D. 545. 

97. Pa.—^Mcllvain v. Wallace, 47 Pa. 
Super. 448. 

Tenn.—Wright v. Knoxville Livery, 
etc., Co.. Ch.App., 59 S W. 677. 

Wis.—Lindomann v. Rusk, 104 N.W. 

119, 125 Wis. 210. 

14a C.J. p 1174 note 59. 

Gompeiuiatloii held fair 

Five thousand dollars per month, 
being same salary as liquidating of¬ 
ficer had received as president.— 
Bisbee v. Midland Linseed Products 
Co., C.C.A.Mlnn., 19 P.2d 24, certi¬ 
orari denied 48 S.Ct. 121, 275 U.S. 
564, 72 L.Ed. 428. 

98. Cal.—Fratessa v. Morrissey, 178 
P. 303, 39 Cal.App. 131. 

14a C.J. p 1174 note 60. 

99. N.T.—Ilassett v. Kimball, 258 
N.T.S. 17, 144 Misc. 50. 

1, N.y.—Hassett v. Kimball, supra. 

2. Ky.—Klapheke v. Louisville 
Trust Co., 78 8.W.2d 849, 257 Ky. 
466. 
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§ 1748. By Reteiven 

Receivers for a diesolved corporation may be ap¬ 
pointed by a court acting under Its general equitable 
powers or pursuant to the authority of statutes upon 
which the Jurisdiction may depend and which determine 
the manner of Its exercise. 

In the absence of statute, a court of equity, where 
the facts disclose grounds for its intervention on 
equitable principles, may assume jurisdiction, dis¬ 
solve the corporation, as shown sunra § 1647, and, 
wherever necessary to preserve the interests of 
those concerned, appoint a receiver and a stat¬ 
ute providing the manner of dissolving a corpora¬ 
tion ,docs not prevent the court from correcting 
manifest abuses by appointing a receiver even if the 
result of such action be the virtual winding up of 
the corporate business.^ Statutes in many jurisdic¬ 
tions provide that a court in dissolution proceedings 
may appoint a receiver to take possession of the 
property of the corporation and wind up its af¬ 
fairs ; and, unless the case is one in which the court 
assumes original jurisdiction on independent equity 
grounds, the court’s jurisdiction to appoint a re¬ 
ceiver is entirely statutory and the jurisdiction of 
the court in particular instances is to be determined 
by the requirements or possible restrictions of the 
statute under which the proceedings are brought.® 
The actions in which application for a receiver may 
be made arc largely determined by statute, the line 
being drawn, as shown infra § 1750 d, between ac¬ 
tions directly concerned with the status of the cor¬ 
poration and the administration of the corporate 


estate on the one hand, and, on the other hand, ac¬ 
tions brought primarily to secure payment of some 
personal debt or redress for some private wrong, 
and only indirectly related to the issues raised by 
an application for a receivership. Statutes limiting 
the effect of dissolution have been held not to super¬ 
sede or render nugatory prior statutes authorizing 
appointment of receivers to distribute the assets of 
dissolved corporations.*^ Under a statute providing 
that courts of equity shall have full power, on good 
cause shown, to dissolve or close up the business of 
any corporation, and to appoint a receiver therefor, 
“good cause” is necessarily a legal cause, for which 
the state may by law resume the franchise granted.® 
In proceedings under a statute vesting jurisdiction 
in chancery to pay debts and distribute assets of dis¬ 
solved corjiorations, appointment of a receiver is 
essential,® but failure to appoint is not reversible 
error in a case where it would be a useless formali¬ 
ty.^® Also a statutory provision that the court 
“may” appoint a receiver in a proper case is not 
mandatory, and each case must stand on its own 
circumstances.^ 1 A receiver is not necessary for 
the winding up of a corporation where there is no 
unencumbered property and no equity in the encum¬ 
bered property for general creditors or stockhold- 
er,i2 or where all debts have been paid and all stock¬ 
holders are in unison as to disposition of assets.^® 
Where the ultimate relief prayed is the dissolution 
of the corporation, and the court is without juris¬ 
diction to grant such relief, it is without jurisdic¬ 
tion to appoint a receiver pendente lite.^^ 


3. Neb.—Miller v. M. E. Smith Dldg. 

Co., 223 NW 277, 118 Neb. 5 
Pa.—Hall V. C ty Park Brewing Co. 

143 A. 582. 2S4 Pa. 127. 

14a CJ. p 1176 note 91. 

Inliarent Jnrlsd'etioA la dlMolatloa 
prooeadlnga 

Chancery court's Jurisdiction to 
dissolve corporation having attach¬ 
ed. it has original and inherent pow¬ 
er to appoint receiver and require 
accountings.—Burg v. Smith, 133 So. 
687, 222 Ala. 60U. 

Aaolllary appointment 

Appointment of corporate receiver 
is ancillary to dissolution proceed¬ 
ings.—Rosenblatt v. Premier Dyeing 
Co.. 139 A. 389, 101 N.J.Eq. 569. 
Inherent power of equity court to 
appoint receivers generally see the 
C.J.S. title Receivers § 30, also 63 
C.J. p 49 notes 16-19. 

Receivers of corporations generally 
see supra S9 1462-1535. 

4 ^ Pa.—Hall v. City Park Brewing 
Co.. 143 A. 582, 294 Pa. 127. 

5. Cal.—Yore v. San Francisco Su¬ 
per. Ct.. 41 P. 477, 108 CaL 431. 
Miss.—Jackson U & T. Co. v. State, 
56 So. 293. 101 Miss. 440. 


Pa.—In re Fraternal Guardians As¬ 
signed Estate, 28 A. 749, 169 Pa. 
603. 

Wis.—State v. West Wisconsin R. 
Co., 34 Wis. 197. 

No Jurlsdiotloa in abssnes of statute 

Court cannot appoint receiver in 
suit to dissolve and wind up affairs 
of corporation, in absence of statu¬ 
tory authority.—Nelson v. Toluca 
State Bank, 165 N E. 191, 334 111. 83. 
Purpose of appointing receiver 

Under a statute authorizing the 
court to appoint a receiver for a 
dissolved coiporation, its purpose in 
appointing a receiver is not to divest 
the corporation of its property, but 
to preserve the assets for th 0 3 e en¬ 
titled to share therein.—Drake v. 
National Bank of Commerce of Nor¬ 
folk. 190 S.E. 302, 168 Va. 230. 109 
A.L.R. 1517. 

6. Za Texas receiver cannot be ap¬ 
pointed in proceedings for dissolu¬ 
tion of corpoiation under Ucv.St. art 
1203.—Berkshire Petroleum Corpora¬ 
tion v. Moore, Civ.App., 268 S.W. 484. 

7. Ga.—Nalley Land & Investment 
Co. V. Merchants & Planters Bank, 
199 S.E. 815. 


8. Ill.—Herrin Supply Co. v. Free¬ 
man Coal Mining Co., 255 lll.App. 
196. 

Sk Ark.—Columbia Compress Co, v. 
Reid, 254 S.W. 825, 160 Ark. 436. 

10. Ark.—Columbia Compress Co. v. 
Reid, supra. 

11. N.J.—Reade v. Broadway Thea¬ 
tre Co. of Long Branch, 132 A. 477, 
99 N.J.Eq. 282. 

Attempt to perpetrate fraud 

Petition for appointment of re¬ 
ceiver for solvent corporations dis¬ 
solved by governor for default in 
payment of franchise taxes will be 
denied, where petitioner was at¬ 
tempting to perpetrate a fraud on 
other stockholders.—Reade v. Broad¬ 
way Theatre Co. of Long Branch, su¬ 
pra. 

12. N.M.—Emerlck v. Jackson Con¬ 
sol. Co., 26 P.2d 1077, 37 N.M. 606. 

13. Ga.—Slone v. Edwards, 124 S. 
E. 64. 32 Ga App. 479. 

lA 111.—Wledoeft v. Frank Holton 
& Co., 13 N.E.2d 854, 294 lll.App. 
118—Herrin Supply Co. v. Freeman 
Coal Mining Co., 265 llLApp. 196. 
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Effect of appeal. Where the jurisdiction to ap¬ 
point a receiver depends upon the judgment of dis¬ 
solution, an appeal from such judgment suspends 
the court’s power lo appoint.^® 

Restriction to particular court, A statute restrict¬ 
ing the appointment of a receiver to a particular 
court will not authorize another and different court 
to appoint a successor, upon the death of the first 
appointee.^® Some statutes provide that only the 
superior court of the county where the conioration 
has its principal place of business shall have juris¬ 
diction to appoint a receiver to wind up its affairs; 
and under these statutes it has been held that the 
statutory restriction would apply in the case of a 
corporation which had been dissolved for some time, 
the place where the corporation had its last place of 
business determining the jurisdiction.^*^ Such a 
statute does not violate a constitutional provision 
clothing the superior court with jurisdiction without 
restrictions as to counties in equity cases nor 
will it be construed differently because of the result¬ 
ing inconvenience in practice.^® 

Special classes of corporations. Receiverships 
are confined to special classes of corporations where 
dissolution statutes so provide.2® 

Ancillary receiver. Where a corporation has 
been dissolved and a receiver appointed in the state 
of its domicile, an ancillary receiver may be ap¬ 
pointed in a foreign jurisdiction to assist there in 
the winding up of the corporation's affairs.21 Ques¬ 
tions relating to ancillary receivers of foreign cor¬ 
porations are fully treated infra §§ 1889-1892. 

In proceeding by attorney general. It has been 
held that, after forfeiture and cancellation of a cor¬ 
poration's charter by the state charter board for 
failure to make required reports, the stale in a pro 
ceediiig by the attorney general may sue for formal 
dissolution and to enforce a faithful settlement of 
the corporation's affairs; and in such suit the court 
may appoint a rcceiver.22 As a general rule, how¬ 


ever, in the absence of statutory authority, a court 
has no jurisdiction to appoint a receiver on motion 
of the attorney general in quo warranto proceed¬ 
ings and even where a statute does authorize 
appointment by the court of a receiver in quo war¬ 
ranto proceedings by the attorney general, but re¬ 
stricts its power of appointment to cases of dissolv¬ 
ed corporations, '*thc affairs of which have not been 
settled and adjusted,” it has been held that a court 
has no power under its provisions to make an ap¬ 
pointment where the corporation had made an as¬ 
signment before the proceedings in quo warranto 
had begun, and the assignee had entered on his du¬ 
ties under direction of a court of competent ’juris¬ 
diction.24 Statutes authorizing a court to appoint 
a receiver in any action brought “by a creditor, 
stockholder, or member” for the dissolution of a 
corporation, or “upon the dissolution of any corpo¬ 
ration,” do not authorize such appointment in ac¬ 
tions brought by the attorney general,^® or after a 
judgment has been entered against a corporation by 
the attorney general ousting it from usurping cer¬ 
tain privileges and franchises not conferred upon 
it by its charter,-2® nor is an api>ointment of a re¬ 
ceiver pendente lite during the pendency of an ap¬ 
peal, in an action by the attorney general, author¬ 
ized by such statute ;27 nor is this construction of 
the statute affected by other provisions of the stat¬ 
ute authorizing the directors to take charge and ad¬ 
minister as trustees, “unless other persons are ap- 
p<Mntcd by the court.”2® On the other hand, a stat¬ 
ute which directs the attorney general to institute 
actions for dissolution on certain grounds stated, 
and authorizes the court to appoint a receiver on 
judgments of involuntary dissolution, does not re¬ 
strict the court's power of appointment to actions 
instituted by the attorney gencral.2® 

Consent, The secretary of a corporation has no 
authority to displace the officers and management 
chosen by the stockholders and consent to the ap- 
jiointment of a receiver.®® 


15. Cal.—Havemeyer v. San Fran¬ 
cisco Super. CL, 24 P. 121, 84 Cal 
327, 18 Am.S.R. 102, 10 L.R.A. 627. 

14a C.J. p 1175 note 68. 

16. La.—Slate v. Orleans Nav. Co., 
9 La.Ann 40. 

14a C.J p 1175 note 69. 

17. Cal —Hender.son v. Palmer Un¬ 
ion Oil Co, 166 P. 65. 29 Cal.App. 
461. 

IS. Cal —Henderson v. 1’aimer Un¬ 
ion Oil Co., supra. 

19. Cal.—Henderson v. Palmer Un¬ 
ion Oil Co., supra. 

20b La.—Bothick v Temlnc Dereche 
Soc., 81 La.Ann. 63. 

21« U.S.—Haydock v. Fisheries Co., 


CCMe., 156 F. 988—Conklin v. U. 
S. Shipbuilding: Co, CC.Me. 123 
F. 913—Hutchinson v. American 
Palace-Car Co., C.C.Me., 104 F. 
182. 

22. Kan.—State v. Peabody Petro¬ 
leum Co., 262 P. 1027, 124 Kan. 
785. 

Action by state to enforce dissolu¬ 
tion or forfeiture generally see su¬ 
pra §S 1695-1706. 

23. Pa—In re Fraternal Guardians 
Assigned Kst., 28 A. 579, 15? Pa. 
603—Commonwealth v. Vesta Or¬ 
der, 27 A. 14, 156 Pa. 631. 

24. Pa.—Commonwealth v. Vesta 
Order, supra. 
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25. Cal.—Harrison v. Hebbard, 36 
P. 555, 101 Cal. 162. 

26. Cal.—Yore v. San Franc j.sco 
Super. Ct., 41 P 477, 108 Cal. 431. 

27. Cal.—State Inv., etc., Co. v. San 
Francisco Super. Ct., 36 P. 549, 
101 Cal. 136. 

28. Cal—State Tnv., etc, Co v. San 
Francisco Super. Ct., supra. 

29. Wash.—Conlan v. Oudin, 94 P. 
1074, 49 Wash. 240. 

39. U.S.—Hardy v. North Butte 
Mining Co., P.C.Monl., 20 F.2d 967, 
reversed on other grounds, C.C.A., 
22 F.2d 62. 
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§ 1749. —— Eligibility 

The receiver muet be e euliable pereon for the ad¬ 
ministration of the trust, and corporations as well ee 
natural persons are eligible for appointment. 

The general requirement with respect to the eli¬ 
gibility of a person for appointment as a receiver is 
that he should be a suitable person for the admin¬ 
istration of the trust.31 Although under the re¬ 
quirement of some statutes he must be a person 
having no individual pecuniary interest in the cor¬ 
poration, or proceedings,32 the appointment of di¬ 
rectors, trustees, or other officers is permitted un¬ 
der other statutes.33 A corporation, as well as a 
natural person, may be appointed receiver.34 An 
officer of the dissolved corporation, who is charged 
with maladministration of its affairs, is not a suit¬ 
able person for the court to appoint but the 
charge must rest on reasonably sufficient grounds to 
disqualify the applicant,36 and it is not sufficient to 
show that as a creditor of the corporation, he had 
been allowed to apply money he owed the corpora¬ 
tion in payment of the debt the corporation owed 

him.37 

§ 1750. - Application and Proceedings 

Thereon 

a. In general; necessity 

b. Who may apply 

c. Limitations and laches 

d. Grounds for application 

c. Notice of application 

f. 1’leading and proof 

g. Parties 


h. Hearing; attorney's fees 

i. Order of appointment and effect 

j. Review 

a. In General; Necessity 

The court has power to appoint a receiver either on 
the application of an Interested party or on Its own 
Initiative where a statute authorizes the relief. 

In the absence of statute, a court of equity may 
appoint a receiver only on application of an inter¬ 
ested party.38 Under a statute declaring that, when 
a corporation expires or is dissolved or before its 
expiration or dissolution on sufficient cause shown, 
on application of a creditor or a stockholder, the 
court may appoint a receiver to take charge of and 
administer its assets, a court of equity has power 
at the instance of a single creditor or stockholder, 
before or after the dissolution of a corporation, on 
sufficient cause shown, to appoint receivers to take 
charge of and administer its assets.39 A stat¬ 
ute which simply confers jurisdiction on a court 
to appoint a receiver where a corporation has 
been dissolved, or is insolvent, or has forfeited its 
corporate rights, without qualification, gives the 
court powder to make the appointment on its own 
initiative, and application by a creditor or stock¬ 
holders is not required to give the court jurisdic¬ 
tion;^^ but under such statutes, the jurisdiction to 
appoint does not exist until there has been a judg¬ 
ment of dissolution or forfeiture.^! 

b. Who May Apply 

Any interested party such as a stockholder, creditor, 
or, according to one view, the state, may apply. 


31. N.y.—Dii I’evstor v. American 
F. Ins. C(»., 6 Pai^e 486, affirmed 
8 I'alffe 3.S0—Welter v Schliepcr, 
7 Abb.lT. 92. 

32. U.S.—Merchants’ & Insurers’ 
Roportinj? Co. v. Jones, Ariz., 220 
F. 791, 136 CCA 397. 

Proceeding az “action" 

A proceeding for the voluntary dis¬ 
solution of a corporation is an “.tc- 
tion,” within a statute prohibiting 
the appointment of interested per¬ 
sons as receivers in an action — 
Dinsmore v. Parker, 212 P. 1109, 61 
Utah 332. 

Bmployees 

Trustees of corporation appointed 
by directors to settle its aifairs are 
employees, and hence are “persons 
Interested’’ in action for dissolution, 
and therefore not eligible under the 
statute to appointment as receivers. 
—State v. Municipal Savings & Uoan 
Co., 144 N.E. 736, 111 Ohio St. 178. 
Btockholdcr-dircotor 

Although a stockholder and direc¬ 
tor, in whose name with others a 


petition to dissolve is Hied, may not 
he technically a party to the pro¬ 
ceeding wherein objections to the 
petition were filed alleging miscon¬ 
duct and maladministration against 
the directors, and praying for a re¬ 
ceiver and an accounting by them, 
he IS prohiluted from being appoint¬ 
ed receiver as a "person interested 
in the action," though his stock is 
limited to a few shares of small val¬ 
ue, and aside from his interest as a 
stockholder he is interested in the 
accounting to be made by him as an 
officer, which interest is ad\crse to 
the parties objecting.—Dinsmore v. 
Uarker, 212 P. 1109, 61 Utah 332. 

33. N Y.— Matter of Kagle Iron 
Works, 3 Fdw. 385. 

14a (\J p 1176 note 84, 

34. N.C —Western North Carolina 
H. Co. v. Rollins, 82 N.C. 523. 

35. La.—C'aldwell Parish School Bd. 
V. Meredith, 72 So 060, 140 La. 
269 

I 36. La.— In re Eckhardt Mfg. Co., 38 
I So. 78. 114 La. 119. 
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37. La —In re Eckhardt Mfg. Co., 
supra. 

38. Cal —Havemeyer v. San Fran¬ 
cisco Super Ct., 24 P 121, 84 Cal. 
327, 18 Am SR. 192. 10 L.H.A. 627. 

Who may apply see infra subdivision 
h of this section 

39. U S.—Stevens v. Empire Casual¬ 
ty Co., C.CWVa, 180 F. 283. ap¬ 
peal dismissed 183 F. 1021. 105 C. 
CA. 663 

(•rounds for application see infra 
subdivision d of this section. 
Farticnlar statute construed 

Statutory language, providing for 
appointment of receiver "when any 
corporation shall be dissolved,’’ re¬ 
fers to time when liquidation was 
legally determined on rather than 
time when completed—In re Citi¬ 
zens’ Exchange Bank of Denmark, 
139 S.E. 136. 140 SC 471. 

40. Tex —San Antonio Gas Co. v. 
State, 54 S.W. 289, 22 Tex.Civ.App. 
118. 

41. Miss.—Jackson L. & T. Co. v. 
State. 56 So. 293, 101 Miss. 440. 
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Where, under the rules stated supra subdivision a 
of this section, an application for a receiver is nec¬ 
essary, any individual having an interest may ap¬ 
ply for the appointment of a receiver and hence, 
application therefor may be made by a stockhold¬ 
er^ 3 or a creditor,^^ as parties interested, and stat¬ 
utes generally so provide. Although the contrary 
view has been taken,it has been held that where 
the charter has already been forfeited, the state has 
no interest in the subsequent winding up sufficient 
to sustain an application by it for a receiver.^® 

c. Limitations and Laches 

The application must be made within the time limited 
if there is a statutory limitation; and laches may bar 
the remedy. 

Under statutes providing for the extension of the 
corporate existence for a fixed period for the pur¬ 
pose of the winding up of its affairs by the corpora¬ 
tion, but limiting the right to apply for a receiver 
to the same period, an application for a receiver 
must be brought within the statutory period,^^ but if 
this is done, the appointment by the court may be 
made after the expiration of the term;^® but under 
statutes granting the extension but expressly pro¬ 
viding that an application for a receiver may be 
brought “at any time,” an application may be made 
and granted independently of the fact whether the 
statutory period has expired or not.^® The applica¬ 
tion may be contested on the ground that applicant 
is guilty of laches in bringing his application on the 
grounds statedbut the right of the attorney-gen¬ 
eral is not lost by his failure to act immediately on 
a declaration of forfeiture or dissolution, although 
his right accrues when the corporation is dissolv¬ 


ed.®i The mere acquiescence of a stockholder in 
the corporation’s officers' failure to liquidate and 
his joinder in the work of liquidation does not re¬ 
quire him to wait until the majority stockholders 
act before asking appointment of a receiver to dis¬ 
tribute the assets.®^ 

d. Grounds for Application 

(1) In general 

(2) Specific grounds 

(3) Discretion of court 

(1) In General 

The winding up of corporate affaire le a condition 
precedent to appointment of a receiver in dissolution pro¬ 
ceedings; and, ordinarily, a court of equity will not In¬ 
terfere to wind up the corporate affairs except in ex¬ 
treme cases, particularly where some other remedy is 
available or pending. 

The fundamental condition precedent to the ap¬ 
pointment of a receiver in dissolution proceedings is 
the contemplated winding up of the affairs of the 
corporation :®3 hence, the right to have such an ap¬ 
pointment made is dependent on the establishment 
of the applicant's right to maintain a suit to wind 
up the corporation.®^ Where the affairs of the cor¬ 
poration are not to be wound up, but its business 
transferred to, and continued by, a new corpora¬ 
tion, the necessity of the appointment is not 
shown.®® The rule against the interference by a 
court of equity with the property of the corpora¬ 
tion, for the purpose of winding up its affairs, is 
stated with this exception: In cases of extreme ne¬ 
cessity, as where the corporate purposes have be¬ 
come impossible of attainment,®® or the corporation 
is facing inevitable ruin,®*^ or the corporate proper- 


42. Iowa.—Davinon v. Davison Real¬ 
ty Co., 172 N.W. 166, 186 Iowa 27. 

La.—G ild well Parish School Bd. v. 
Meredith. 72 So. 960, 140 Da. 269. 

14a C.J. p 1176 note 7. 

Parties see infra subdivision s of 
this section. 

43. U.S.—Merchants,* etc., Report- 
inur Co. V. Jones. Ariz., 220 F. 791, 
136 C.C.A. 397. 

14a C.J. p 1176 note 8. 

44. U.S.—Stevens v. Empire Casu¬ 
ally Co., C.C.W.Va.. 180 F. 283. 
appeal dismissed 183 F. 1021, 106 
C.C.A. 663. 

14a C J. p 1176 note 9. 

45. Kan.—State v. Peabody Petro¬ 
leum Co., 262 P. 1027, 124 Kan. 
786. 

46. Cal.—Havemeyer v. San Frah- 
clsco Super. Ct., 24 P. 121, 84 Cal. 
327, 18 Am.S.K. 192, 10 D.R.A. 627. 

47. Ind.—Hatfield v. Cummings, 40 
N.E. 58. 140 Ind. 647. 

14a C.J. p 1176 note 13. 


48. Ind.—Hatfield v. Cummings. 40 
N.E. 63, 140 Ind. 647—Lime City 
Bldg., etc., Sav. Assoc, v. Black. 
36 N.E. 829, 136 Ind. 644. 

49. Del.—Slaughter v. Moore, 82 A. 
963, 9 Del.Ch. 350—Harned v. Bea¬ 
con Hill Real Est. Co., 80 A. 805, 
9 Del.Ch. 232. 

50. Wash —-RIdpath v. Sans Poll, 
etc.. Ferry Transp. Co., 67 P. 229, 
26 Wash. 427. 

14a C J. p 1176 note 17. 

51. Kan.—State v. Peabody Petro¬ 
leum Co., 262 P. 1027, 124 Kan. 
785. 

52. I^.—Hall ▼. City Park Brew¬ 
ing Co., 143 A. 683, 294 Pa. 127. 

53. N.a—Young v. Rollins, 86 N.C. 
485. 

Receiverships of corporations gener¬ 
ally see supra |8 1453-1471. 

54u Tenn.—Orman v. Bransford 
Realty Co., 73 S.W.2d 713, 168 
Tenn. 70. 

Tex.—Petroleum Engineering Serv- 
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ice V. Pealrs, Civ.App., 73 S.W.2d 
692. 

Nonoompllanee with statute 

Motion for receiver for corpora¬ 
tion is not allowable in action for 
dissolution of corporation unless 
dissolution proceeding complies with 
statute.—Shearer v. Union Mortg. 
Co., 162 N.E. 696, 28 Ohio App. 373. 
55. N.C.-—Young v. Rollins, 85 N.C. 

485. 

66. N.Y.—Sayegh v. Martel, 286 N.Y. 

S. 700, 247 App.Dlv. 823. 

14a CJ. p 1177 note 20. 

Expected change 

Equity court may appoint receiver 
to distribute property of brewing 
corporation no longer funclloning 
for purposes of incorporation, es¬ 
pecially where prohibited by law, 
and company’s expectation of change 
in prohibition law is no defense to 
proceedings.—Hall v. City Park 
Brewing Co.. 143 A. 682, 294' Pa. 127. 
57- Pa.—Hall v. City Park Brewing 
Co., supra. 
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ty has been abandoned, or there are no officers to 
take charge of and conduct the corporate affairs.®* 

No other method provided. The court will al¬ 
ways appoint a receiver to wind up the affairs of a 
dissolved corporation if the law provides no other 
method for doing so,®* and the corporation or its 
stockholders themselves have provided no way.®* 

Other remedy available or pending, A receiver 
cannot be appointed by the court, where the statute 
provides for a liquidation by the corporation it- 
sclf,®i or by its officers or directors acting as trus¬ 
tees for that purpose,®* unless the statute authoriz¬ 
ing liquidation by trustees is construed to apply to 
voluntary dissolutions only,®* in which case a re¬ 
ceiver may be appointed in involuntary proceed¬ 
ings,®^ or unless, as subsc(|ucntly stated, it is found 
necessary to appoint a receiver in place of the trus¬ 
tee in order adequately to protect the interests of 
creditors. Neither will a receiver be appointed 
where liquidation by persons to be named by the 
corporation itself is provided for cither by statute®® 
or in the articles of association.®® In jurisdictions 
where, as shown supra § 1744, a liquidation by the 
directors as trustees is a statutory method, a receiv¬ 
ership may or may not be also expressly provided 
for by statute; and in either case, where the af¬ 
fairs of a corporation are already in liquidation by 
the stockholders and the directors as trustees, the 
court will not ordinarily oust the trustees and ap¬ 
point a receiver,®^ unless it appears that the party 


complaining has been, or is about to be, injured by 
unwarranted procedure on the part of such trus¬ 
tees.®* However, it is not necessary to show that 
the previous breaches of trust by the director trus¬ 
tees were committed subsequent to the declaration 
of forfeiture of the charter; if committed by them 
at any time, while acting as directors before or as 
trustees after the forfeiture, and if the breach is 
of such a character as to evince the unfitness of the 
directors properly to discharge the duties of such 
trust, a receiver may be appointed by the court, in 
the exercise of its discretionary power under the 
statute.®* Furthermore, appointment of a receiver 
is proper where the trustees cannot agree on a 
course of action,*^* where resignations have reduced 
the membership of the board of trustees to less than 
a quorum and the statutes make no provision for 
filling the vacancies,or where the liquidating trus¬ 
tees were threatened with a multiplicity of suits and 
were about to resign and leave the corporate assets 
at large.*^* Since a court of chancery has no ac¬ 
tual control over nonresident trustees and, if they 
were left in charge of the assets, would, as shown 
supra § 1746, have to operate against them through 
the courts of some other state, a receiver may also 
be appointed in a proper case where all of the trus¬ 
tees are nonresidents.'^* Even where the right to 
name the liquidator is not reserved in the articles 
or by statute, but the corporation has, nevertheless, 
undertaken to proceed with the liquidation through 
its own appointee, the court, in the exercise of its 


58. La.—Baker v. Louisiana Porta¬ 
ble n. Co., 34 La.Ann. 751. 

Md—De Puy v. BalUniore City 
Tranpp., etc., Co., 33 A. 889, 34 A. 
910. 82 Md. 408. 

Za Texas, rule of text is recog¬ 
nized both ns exc *ptlon to general 
rule in equity that appointment of 
receiver is only ancillary to assert¬ 
ed cause of action, and under stat¬ 
ute, so th'it receiver may be appoint¬ 
ed, although poiilJon of stockholder 
therefor In addition seeks only wind¬ 
ing up of corjiorate nffiirs—Yount 
V. Fagin, Civ.App., 244 S.W. 1036, 
motion denied 289 S.W. 187. 

69. La.—Stark v. Burke, 6 La.Ann. 
740. 

6(k La.—Pringle v. Eltringham 

Constr. Co., 21 So. 516, 49 La.Ann. 
801. 

61. U.S.—Stark Electric R. Co. v. 
McGinty Contracting Co., Ohio, 238 
P. 657, 161 C.C.A. 607. 

14a C.J. p 1177 note 24. 

68. Wash.—Conlan v. Oudin. 94 P. 
1074, 49 Wash. 240. 

63. Wash.—Conlan v. Oudin, supra. 


64. Ala.—Weatherly v. Capital City 
Water Co., 22 So. 140, 115 Ala. 156. 

Wash—Conlan v. Oudin, 94 P. 1074, 
49 Wash. 240. 

65. La—Russell v. Citizens* Ice Co., 
43 So. 44, 118 La. 442. 

14a C.J. p 1177 note 29. 

66. IjSl —Pringle v, Eltringham 
Constr. Co., 21 So. 515, 49 La.Ann. 
301, 

14a C.J. p 1177 note 30. 

67. Ala.—Anderson v. .Buckley, 28 
So. 729, 126 Ala. 623. 

N.II —Bowditch v. Jackson Co., 82 A. 
1014, 76 N.II. 351, L.R.A.1917A 

1674, Ann.Cas.l913A 366. 

N J —liegeman v. Atlantic Rubber 
Shoe Co., 76 A. 819, 73 N.J.Eq. 295. 
S.C.—Brookshire v. FArmers’ Alli¬ 
ance Exch., 52 S.E. 867, 73 S.C. 
131. 

14a C.J p 1177 note 33. 

Z i Delaware, where, as shown su¬ 
pra 9 1744, directors continue as di¬ 
rectors and not as trustees to close 
up business after dissolution, such 
directors will not be displaced by re¬ 
ceiver except for reason shown.— 
Carle v. International Clay Prod¬ 
ucts Co., 132 A. 892, 15 Del.Ch. 166. 
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Freveating unequal dlstzibntlon 

Courts of Montana will not appoint 
receiver to supplant statutoi <7 trus¬ 
tees of d'ssoUed Insolvent corpora¬ 
tion on sole and only ground of pre¬ 
venting unequal distribution of its 
assets.—Mieyr v. Federal Surely Co. 
of Davenport, Iowa, 34 P.2d 982, 97 
Mont. 503, certiorari granted Clark 
V. Williard, 55 S Ct. 118, 293 US. 
546, 79 LP'd 659. afflim-d 56 S.Ct. 
356, 294 U.S 211, 79 L Ed. 865. 98 
A.L.R. 347. 

68. Kan—Slate v. Peabody Petro¬ 
leum Co.. 262 P. 1027, 124 Kan. 
785. 

14a C.J. p 1178 note 34. 

69. N.J.—American Surety Co. v. 
Great White Spirit Co., 43 A. 679, 
58 N.J.Eq. 526. 

70- Colo.—Stuart v. Chaney, 242 P. 
638, 78 Colo. 421. 

71. Tex.—llogsett v. Dallas Mortg. 
Securities Co., Civ.App., 110 S.W.2d 
135, error dismissed. 

72. US —Brown v. Duffln, C.C. A. 
Ky., 13 F.2d 708. 

73. N.J.—Charles H. Horne & Co. 
V. Frederick Harrington, Inc., 100 
A. 335, 87 N.J.Eq. 227. 
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discretion, will refuse to supplant the corporation’* 
choice with its own appointee,especially where 
the acting liquidator’s authority has not been re¬ 
voked by the corporation, and he appears to be in all 
respects trustworthy,"^5 or wherfe it appears that the 
company has no debts, and the stockholders do not 
object.'^® If apparently the only purpose of the ap¬ 
plication for a receiver is to place the property of 
the corporation in custodia legis, the application will 
not be granted where it is shown that practically the 
propelty is already in that state, jurisdiction of the 
corporation and of its stockholders and directors 
having been taken by the court and still existingJ"^ 
The court will not interfere in a liquidation already 
in process in a foreign jurisdiction simply on the 
ground that the liquidation, as it is being carried on, 
promises less returns to the stockholders than would 
be secured under the proposed receivership.^* 

• 

(2) Specific Grounds 

Statutes may specify or restrict the grounds on which 
appiication for appointment of a receiver may be made, 
and whether dissolution, forfeiture of corporate rights, 
cessation of business, deficiency of members or officers, 
insolvency, misconduct of iiquidating trustees, threatened 
loss or irreparable injury, or other matters are or are 
not sufficient grounds rests on the particuiar statute in¬ 
voked. 

The statute may specify or restrict the grounds 
on which an application for appointment of a re¬ 
ceiver may be made.^* 

Dissolution of corporation. Unless the statute so 
provides, the mere dissolution of a corporation by 
resolution or involuntarily as by expiration of its 
charter through efflux of time or otherwise, its prop¬ 
erty or effects being in the custody and its affairs 
under the management of persons designated by 


statute or by its charter, is not of itself a reason for 
the appointment of a receiver in the absence of 
facts which require the appointment under the gen¬ 
eral practice of equity jurisprudence,*® as there may 
be circumstances which will justify a court of eq¬ 
uity in ascertaining the value of the assets without 
a sale, and in making a distribution to the members 
on that basis,*1 and in such case the matter may 
rest in the discretion of the court.®* Where a cor¬ 
poration has voluntarily dissolved and it is without 
officers to manage its affairs and preserve its effects, 
a receiver should be appointed.** A receiver not 
being a common-law officer and his functions hav¬ 
ing no relation to the title to the exercise of a fran¬ 
chise, which is the sole question raised on quo war¬ 
ranto to oust a corporation of its corporate fran¬ 
chise, no authority exists for the appointment of a 
receiver on a judgment of ouster in such a proceed¬ 
ing unless it can be found in express statutory pro¬ 
visions,*^ and the state has no such interest as will 
sustain an application for such appointment either 
as a punishment of the illegal use of the corporate 
franchises or to sec that the assets arc properly dis¬ 
tributed,** although after such judgment of ouster 
and an abandonment of the corporate assets by the 
directors and officers, a receiver may properly be 
appointed on the application of a stockholder or 
creditor in the court having jurisdiction under the 
statute,®* to preserve and distribute the assets 
among creditors and stockholders of the corpora¬ 
tion.®*^ Some statutes provide that when a corpo¬ 
ration shall be dissolved in any manner whatever 
the court may appoint a receiver for it, and under 
such a statute, the mere f^ct of dissolution,*® or 
dissolution and property to be administered,®* is 


74w L«a.—State v. Hordic Coach Co„ 
35 laa.Ann. 245—Follett v. Field, 
30 La.Ann. 161. 

X.J.—City Pottery Co. v. Yates, 37 
N.J.Fq. 54.3. 

76. La.—Follett v. Field, 30 La.Ann. 
161. 

N..1.—City Pottery Co. v. Yates, 37 
N.J.Kq. 543. 

76. La.—State v. Herdlc Coach Co., 
35 La.Ann. 245. 

77. Ala.—Parrish v. Keese, 51 So. 
824. 165 Ala. 638. 

78. Ala.—Black v. Sullivan Timber 
Co., 40 So 667, 147 Ala. 327. 

14a C.J. p 1178 note 42. 

Dissolution of foreign corporation 
see infra §§ 1898>1902. 

Receivers of foreign corporation see 
infra 5S 1888-1892. 

79. Temporary receiver 

In proceeding for dissolution of 
corporation, under statute providing 
temporary receiver may be appoint¬ 


ed only when it appears corporation 
IS Insolvent, court was without pow¬ 
er to appoint su<*h receiver, in ab¬ 
sence of allegation or proof that cor¬ 
poration was insolvent.—In re Green- 
wald, 287 N.Y.S. 362, 248 App.Div. 
590. 

80. Ala.—^Anderson v. Buckley, 28 
So. 729, 126 Ala. 623. 

14a C.J. p 1178 note 46. 

81. Md.—Baltimore, etc., R. Co. v. 
Cannon. 20 A. 123, 72 Md. 493. 

82. N.J.—Nichols v. Perry Patent 
Arms Co., 11 N.J.JCq. 126. 

Discretion of court generally see In¬ 
fra subdivision d (3) of this sec¬ 
tion. 

83. N.C.—Dobson v. Slmonton, 78 
N.C. 63. 

84b Pa.—Fraternal Guardian's Est., 
28 A. 479, 159 Pa. 603—Common¬ 
wealth V. Order of Vesta, 27 A. 14, 
156 Pa. 531. 

14a C.J. p 1178 note 50. 
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85. Cal.—Havemeyer v. San Fran¬ 
cisco Super. Ct., 24 P. 121, 84 ("nl. 
327, 18 Am.S.U. 192. 10 L R A. 627, 
distinguishing People v. Washing¬ 
ton Ice Co., 18 Abb Pr., N.Y., 382. 

14a C.J p 1179 note 51. 

86. Ill —Midland Co. v. Anderson, 
63 Ill.App. 51. 

Pa.—C'ommonwealth v. Order of Ves¬ 
ta. 27 A. 14. 156 Pa 531. 

14a CJ. p 1179 note 52, p 1181 nolo 
82. 

87. Ill.— Midland Co. v. Anderson, 
63 Ill.App. 51. 

88. Del.—Asmussen v. Quaker City 
(Corporation, 156 A. 180, 18 Del. 
Ch. 28. 

Tex.—Ilogsett v. Dallas Mortg. Se¬ 
curities Co., CIv.App., 110 S.W.2d 
135, 139, error dismissed, quoting 
Corpus Juris. 

14a C.J. p 1179 note 65. 

89. Tex.—Hogsett v. Dallas Mortg. 
Securities Co, supra. 

14a C.J. p 1179 note 56. 
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sufficient ground for the appointment. It is held, 
however, that even under such a statute, where 
there is also a statutory provision for a winding up 
by the directors as trustees, the court will not dis¬ 
continue a liquidation by trustees and appoint a re¬ 
ceiver except on equitable grounds sufficiently al¬ 
leged and proved.®® Moreover, a corporation re¬ 
newed of record after repeal of its charter cannot 
be placed in receivership as a dissolved corpora¬ 
tion, even though the renewal action was improp¬ 
erly taken.®^ 

rorfeiiurc of corporate rights. Under statutes 
providing for the appointment of a receiver when 
the corporation has forfeited its corporate rights, 
it has been held that a receiver may be api)ointed 
for a-corporation which has failed to jiay its fran¬ 
chise tax.®2 

Cessation of business. While it has been held 
that a stockholder can maintain suit to impound and 
distribute the assets of a corporation which has 
ceased to function under its charter, both by vir¬ 
tue of statute and inherent chancery power, not¬ 
withstanding the corporation is solvent,®-^ ordina¬ 
rily a mere cessation of the business of a corpora¬ 
tion will not alone justify the apiiointment of a re¬ 
ceiver of the remaining assets,®* but a receiver may 
be appointed where the corporation has become in¬ 
solvent and has ceased to exercise Us corporate 
functions and such apiiointment is necessary to pro¬ 
tect the assets and firoperly administer them for 
the parties entitled ;®^‘ and in a creditor’s suit 
against a corporation which has ceased to do busi¬ 
ness and has abandoned its corjuirale functions and 
has no officers to manage its affairs, a receiver will 
be afqiointed.®® So, it has been held that a re¬ 
ceiver will be appointed on ajiplication of a credi¬ 
tor or stockholder when the coriioratioifs franchis¬ 
es arc not used or have been granted to others in 
whole or in part ;®’^ hut nonuser or abaiidoniiient of 
corporate functions may not be deduced from a pol¬ 
icy looking to a gradual abandonment of its af¬ 


fairs.®* Where plaintiff’s cause is in substance an 
appeal to the court of equity to secure the enforce¬ 
ment of a contractual right which defendant holds 
in what may be regarded as a fiduciary capacity and 
which it collusively refuses to enforce for the bene¬ 
fit of those who are equitably entitled to claim its 
benefits, the court may appoint a receiver.®® Some 
statutes provide for appointment of a receiver 
where a c<)rporation has ceased to do business, and 
under such a statute, cessation of business, without 
further showing, is sufficient to justify the apfioint- 
ment.^ Under a statute authorizing appointment of 
a receiver when a corporation has been dissolved, 
or is insolvent, or is in imminent danger of insol¬ 
vency, or has forfeited its corporate rights, appoint¬ 
ment in an action brought solely for that purpose is 
authorized where the corporation had been inactive 
for years, was in the process of dissolution, and had 
surrendered its corporate rights.^ 

Deficiency of members or officers. Where the 
trustees die, resign, or refuse to act, and its stock¬ 
holders neglect or refuse to appoint others in their 
place, a court of equity, which never allows a trust 
to fail for want of a trustee, will interfere and ap¬ 
point a receiver or manager ad interim for the pur¬ 
pose of winding up and putting an end to the con¬ 
cern.® Where the offices of a corporation became 
vacated by the centering of the stock in the hands 
of two persons and by the death of the owner of 
the majority of the stock, who, 4 t his death, held 
the principal office of the com])any, and the admin¬ 
istrator of the deceased stockholder as such took 
possession of all the corporate property, without 
taking steps toward a replacement of officers, the 
remaining stockholder had a standing to apply for 
the appointment of a receiver for the corporate 
jiroperty.^ 

Insolz’ency, Under statutes authorizing appoint¬ 
ment of a receiver w’herc a corporation has been 
dissolved, or is insolvent, or in imminent danger 
of insolvency, a receiver may be ajipomted on proof 


90. Del—Tfarnod v Beacon Hill 
Real Hat. Co., 80 A 805. 9 Del Ch. 

14a CJ p 1179 note 58 

91. Del —McKee v. Standard Min¬ 
erals Corporation, 156 A. 1911, IS 
Del.Ch. 97. 

92. Tex —Ripy v. Redwater Dumber 
Co, 106 S.W. 474, 48 Tex.t^lv.App 
:iii. 

93. Tenn.—Orman v. Bran.sford 

Realty Co.. 73 S.W.2d 71.3, 168 

Tenn. 70. 

94. U.S.—Clark v. National Linseed 
Oil Co., III., 105 P. 787, 46 C.C.A. 
63. 


SC—HTOokshire v. Farmers’ Alli¬ 
ance Hxch., 62 SE 867, 73 S.C. 
131 

95. Minn—Sjoberg v. Security Sav , 
etc., A.ssoc., 75 N W. 1116, 73 Minn 
203, 72 AmS.R. 616 

14ji CJ. p 1179 note 63. 

96. Wash.—Fernold v. Spokane, etc., 
Tel. Co., 72 P. 462, 31 Wash. 672 

14a C.J. p 1179 note 64. 

97. Tenn.—Orman v. Brans ford 
Really Co., 73 S.W.2d 713. ICS 
Tenn. 70. 

98. Tenn.—Orman v. Bransford 
Realty Co., supra. 

99. Conn.—Barber v. International 
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Co of Mexico, 48 A. 768, 73 Conn 
5S7 

14a C J p 1180 note 65. 

1. Ca.—Hale-Bi‘rry Co v Diamond 
Stale Iron Co.. 22 S E. 217. 94 Ga. 
61 

2. Ind—Speeialtv Furniture Co. v. 
Rusche, 6 N E.2d 959, 212 Ind. 184. 

3. Tex —Hogsetl v. Dallas Morlg. 
Securities Co., Civ.App., HO S VV. 
2d 135, 139. error dismissed, cit¬ 
ing Corpus Juris. 

14a C.J. p 1180 note 69. 

4. La—Matter of Belton, 18 So. 
642, 47 La.Ann. 1614, 30 L.R.A. 
648. 



§ 1750 


COBPOBATIONa 


19 C.J.8. 


of insolvency, or imminent danger of insolvency, 
in an action for dissolution of a corporation on that 
ground but a receiver will not be appointed where 
the schedule of assets and liabilities hied with the 
application shows the corporation to be solvent.® 

Misconduct of liquidating trustees. A suit for an 
accounting and a receiver is maintainable and a re¬ 
ceiver will be appointed, where the liquidating of¬ 
ficers are violating their trust,^ as by continuing the 
business.® 

Threatened loss or irreparable injury. Where the 
statute requires a showing of threatened loss or ma¬ 
terial injury to the stockholders’ interest before a 
receiver may be appointed, allegations which do not 
make out a case of threatened loss or material in¬ 
jury within the meaning of the statute are not suf¬ 
ficient to justify the court’s appointment of a receiv¬ 
er,® and, speaking generally, any acts not amount¬ 
ing to threatened loss of, or irreparable injury to, 
the corporate estate cannot be made the ground for 
the appointment of a receiver.^® 

(3) Discretion of Court 

Except under mandatory statutes the appointment 
of a receiver on the showing made is iargeiy discretionary 
with the court. 

While some statutes give the court no discretion 
in the matter, in which case the relief cannot be re¬ 
fused to a person entitled thereto under the stat¬ 
ute,^ ^ other statutes arc not mandatory or do not 


specify or restrict the grounds on which an appli¬ 
cation for appointment of a receiver may be made, 
but leave the appointment in the discretion of the 
court.i® Courts proceed with extreme caution in 
the appointment of receivers, and will refuse the 
appointment in cases where it is not clearly shown 
that the appointment will be beneficial to the parties 
in interest,^® as where such appointment is neces¬ 
sary to protect the interests of all concerned from 
threatened irreparable injury and where no other 
remedy or method will secure that result.^^ How¬ 
ever, an offer to deposit funds sufficient to pay the 
claim of complainant in the receivership proceeding 
was held .insufficient to warrant denial of a receiver 
whom the court had discretionary power to ap¬ 
point.^® 

Illustrations of sufficient grounds. A receiver 
properly may be appointed, it has been held, where 
the application sufficiently shows cessation of busi¬ 
ness and appropriation of the corporate property,^® 
continued expenditure of corporate funds without 
hope of returns,a diversion of the corporate 
funds by the majority of the stockholders,!® fraud¬ 
ulent dealings by the corporation,!® insolvency and 
mismanagement of the corporate business®® or in¬ 
solvency and nonpayment of taxes,®! misappropri¬ 
ation by the managing officers of the corporation,®® 
a persistent activity on the part of the stockholders, 
aimed at the destruction of the corporate busi¬ 
ness,®® a ruse to get rid of the minority stockhold- 


6. Idaho.—Security Sav., etc., Co. v. 

Piper, 40 P. 144, 4 Idaho 463. 

14a C.J. p 1180 note 73. 

6. N.Y.—Matter of Hitchcock Mfg. 
Co.. 37 N.YS 834. 1 App.Dlv. 164. 

7. Mo.—Wank v. Peet, App. ISO S. 
W. 88. 

Kan.—State v. Peabody Petroleum 
Co.. 262 P. 1027. 124 Kan. 785. 

8. S.C.—Matthews v. Allendale 
Bank. 38 S.E. 437. 60 S.C. 183. 

9. Colo—People v. Denver Dist. Ct., 
80 P. 908. 33 C>lo. 293. 

14a C.J. p 1180 note 76. 

Beoelver pendente lite 
Iowa.—M. H. McCarthy Co. v. Cen¬ 
tral Lumber & Coal Co., 215 N.W. 
250, 204 Iowa 207, 54 A.L.R. 1116. 

10. Ala.—Sullivan Timber Co. v. 
Black. 48 So. 870. 159 Ala. 570. 

14a C.J. p 1180 note 77. 

11. N.Y.—^Ward v. Sea Ins. Co., 7 
Paige 294. 

14a C.J. p 1180 note 78. 

18. Za Zowa, court of equity has 
discretion as to whether receiver 
shall be appointed for corporation 
whose charter has expired.—M. H. 
McCarthy Co. v. Dubuque District 
Court, 208 N.W. 605. 201 Iowa 912. 


' 13. Tenn.—Orman v. Bransford 

Realty Co.. 73 S.W.2d 713, 168 

Tenn. 70. 

14a C J. p 1181 note 80. 

14. U.S.—Columbia Nat. Sand 

Dredging Co. v. Washed Bar Sand 
Dredging Co., C.C.Pa., 136 F. 710. 

14a C.J. p 1181 note 81. 

Id. N.J.—Long V. Lambertvllle Rub¬ 
ber Co., 142 A. 651, 103 N.J.Bq. 
179. 

16. N.Y.—Conro v. Gray, 4 How.Pr. 
166. 

14a C.J. p 1181 note 83. 

Cessation of business as ground gen¬ 
erally see supra subdivision d (2) 
of this section. 

17. U.S.—Stevens v. Empire Casual¬ 
ty Co., C.C.W.Va., 180 P. 283. 

14a C.J. p 1181 note 84. 

1& U.S.—Columbia Nat. Sand 

Dredging Co. v. Washed Bar Sand 
Dredging Co., C.C.Pa., 186 P. 710. 

Iowa.—First Nat. Bank v. Fireproof 
Storage Bldg. Co., 202 N.W. 14, 199 
Iowa 1285. 

14a C.J. p 1181 note 85. 

UadtaesB to maaago eorporatioa 
Misappropriations by majority 

stockholder, who was not fit person 
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to manage corporation, were, in an 
action by minority stockholder for 
an accounting, held to Justify ap¬ 
pointment of receiver to effect dis¬ 
solution provided stockholders could 
not within reasonable lime, adjust 
their difflculties.—Tri-CIty Electric 
Service Co. v. Jarvis, 185 N.E. 186. 
206 Ind. 5. 

19. Iowa—State v. Syndicate Land 
Co., 120 N.W. 327, 142 Iowa 22. 

14a C.J. p 1181 note 86. 

20. U.S.—Texas Cons. Compress, 
etc.. Assoc. V. Storrow, Tex., 92 P. 
6, 31 C.C.A. 182. 

Ill.—St. Louis, etc., Coal, etc., Co. 

V. Edwards, 103 Ill. 472. 

14a C.J. p 1181 note 87. 

Insolvency as ground generally see 

supra subdivision d (2) of this 
section. 

21. Tex.—Canadian Country Club v. 
Johnson, Civ.App.. 176 S.W. 835. 

14a C.J. P 1181 note 88. 

22. Mo.—Donnell v. Foster, 126 S. 

W. 184, 225 Mo. 171. 

14a C.J. p 1181 note 89. 

22 U.S.—Guthrie v. Arents, N.C., 
109 F. 1058. 44 C.C.A. 766. 

14a C.J. P 1182 note 90. 
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crs,2* or a sale of corporate property and assets 
ready for distribution.26 

Illustrations of insufficient grounds. A receiver 
will not be appointed in actions brought primarily to 
secure the payment of some personal debt or re¬ 
dress some private wrong, and only indirectly re¬ 
lated to the issues raised by an application for a re¬ 
ceivership,26 especially where it appears that other 
and adequate remedies exist.27 Misconduct or mis¬ 
management of the corporate business by its officers 
is not ground for the appointment of a permanent 
receiver to wind up the affairs of a solvent corpo¬ 
ration ;26 and, particularly, a receiver will not be 
appointed where it appears that the alleged acts of 
mismanagement have resulted in no injury to the 
rights of those entitled in the distribution of the 
assets or where the purpose of the application 
for a receiver is not to save the assets from threat¬ 
ened loss, but simply to take the management of the 
affairs out of the hands of the directors.^® Payment 
by directors of statutory fees to themselves for ad¬ 
ministering the assets of a corporation in dissolu¬ 
tion without giving slockholders an opportunity to 
be heard was held not to authorize appointment of 
a receivcr.2i 

e. Notice of Application 

An attempted appointment of a receiver without giv¬ 
ing a notice required by etatute is ordinariiy void, al¬ 
though if all Interested parties had their day In court Ir¬ 
respective of want of notice, the appointment may be 
held valid. 

Under statutes requiring notice of application for 
appointment of a receiver to be given to parties in¬ 


terested, an attempted appointment of a receiver 
without serving notice on the parties interested is 
void,32 So, an order appointing a receiver without 
notice to the attorney general where such notice is 
required by statute is void, and the attorney gen- 
cral's subsequent nunc pro tunc consent is ineffec- 
tive.23 It has been held, however, under a statute 
requiring that, in proceedings for a voluntary dis¬ 
solution, the order appointing a receiver and to 
show cause why the corporation should not be dis¬ 
solved should also provide for the publication of 
the order, that the omission of any provision for 
publication in the order to show cause is not a de¬ 
fect rendering the appc-!ntment of the receiver a 
nullity, but that the order may be amended nunc 
pro tunc.2^ An order appointing a receiver will not 
be held void for want of notice where all those com¬ 
plaining thereof had intervened in the action and 
had their day in court as fully as though they had 
been given notice.®^ 

f. Pleading and Proof 

The pleadings and proof mutt be clear, positive, end 
specific. 

Applicant or petitioner must allege and establish 
facts sufficient to justify the court in appointing a 
rccciver.26 The allegations and proof must be 
clear and positive.27 Where an application for the 
appointment of a receiver is based on any particular 
ground, the facts should be specifically set forth.36 
The allegations should also be positive and definite 
in charging fraud or fraudulent mismanagement so 
that the court can say that the charges are not the 
mere conclusions of the plcader.66 Where respond- 


24. N.Y.—Tailing v. Elbs, 120 N. 
Y.S. C93. 

14a r.J. p 1182 note 91. 

25. U S —Zeekendorf v. Steinfeld, 32 
S.Ct. 728. 225 U.S. 445. 56 lu Ed. 
1156, modifying 100 P. 784, 12 Anz. 
246. 

14a C.J. p 1182 note 92. 

2S. Ga.—Terry v. Merchants’, etc., 
Bank. 66 Oa. 177. 

14a C.J. p 1182 note 93. 

Action by corporation 

In action to collect debt by corpo¬ 
ration which had lost its charter for 
failure to pay tax. it was held that 
there was no Imperative reason for 
appointment of receiver.—Stark 
Electric R. Co. v. McGlnty Contract¬ 
ing Co., Ohio. 238 P, 667, 151 C.C.A. 
607. 

27. N.Y.—Tapley Co. v. Keller, 117 

N.Y.S. 817, 133 App.Div. 64. 

14a C.J. p 1182 note 94. 

Availability of other remedy gener¬ 
ally see supra subdivision d (1) of 
this section. 

2Bi Neb.—Furrer v. Nebraska Bldg. 


A Inv. Co., 189 N W. 359, 108 Neb. 
698. 43 A.L..R. 226. 

29. N.J.—Heilman v. Pennsylvania 
Electric Vehicle Co., Ch., 67 A. 
834. 

Wash.—Kidpath v. Sans Poll, etc.. 
Perry Co., 67 P. 229, 26 Wash. 
427 

14a C.J. p 1182 note 95. 

30. Ohio.—Cincinnati, etc.. R. Co. v. 
Duckworth, 2 Ohio Cir.Ct. 618, 1 
Ohio Cir.Dec. 618. 

Threatened loss as ground generally 
see supra subdivision d (2) of this 
section. 

31. N.Y.—Hassett v. Kimball, 258 
N.Y.S. 17, 144 Misc. 60. 

32. Kan.—Lynn v. McCue. 147 P. 
808, 94 Kan. 761, rehearing denied 
160 P. 623, 96 Kan. 114. 

Neb.—Furrer v. Nebraska Bldg. & 
Inv. Co.. 189 N.W. 359, 108 Neb. 
698, 43 A.L.H. 225. 

33. N.Y.—State Bank & Trust Co. 
v. Locust Hill Gardens Corpora¬ 
tion. 236 N.Y.S. 169, 226 App.Div. 
826. 


34i. N.Y.—In re Christian Jensen 
Co., 28 N E. 665, 128 N.Y. 560, af¬ 
firming 16 N.Y.S. 144, 69 N.Y. 
Super. 652. 

35. Neb.—Miller v. M. B. Smith 

Bldg. Co., 223 N.W. 277, 118 

Neb. 5. 

Allegations and proof hold insnill- 
olont 

36. U S.—Hardy v. North Butte 
Mining Co., D C.Mont.. 20 F.2d 967, 
reversed on other grounds, C.C.A., 
22 F.2d 62. 

Ga.—Rlordan v. Baldwin, 104 S.E. 
204, 160 Ga. 610. 

37. Ala.—Black v. Sullivan Timber 
Co., 40 So. 667. 147 Ala. 327. 

38. Tenn.—Orman v. Bransford 
Realty Co., 73 S.W.2d 718, 168 
Tenn. 70. 

14a C.J. p 1182 note 4. 

39. Ill.—Heitkamp v. American Pig¬ 
ment, etc., Co., 168 Ill.App. 587. 

Taking titles in names of individuals 
Stockholder could not attack man¬ 
agement of realty company in bill 

for receiver on ground that legal 
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ent himself also asks for a receiver, his ground for 
contesting the petitioner’s application is nullified by 
his own prayer, and the receiver will be appointed.*® 

g. Parties 

The corporation or Its succetaor or subatitute It a 
necessary party, but affiliates and former officers of the 
corporation are not proper parties. 

An order appointing a receiver cannot properly 
be made, except in a proceeding to which the corpo¬ 
ration^^ or its successor or substituted^ is a party. 
So the statutory trustees must be made parties re¬ 
spondent, where the assets are in their hands ;d3 
hut one who had resigned as a director before a bill 
for a receiver was filed and who was not a trustee 
when the bill was filed is not a proper party defend- 
ant.dd Corporations affiliated with another corpora¬ 
tion are not proper parties to a suit to wind up the 
affairs of the latter where no relief is prayed against 

them.ds 

b. Hearing; Attorney’s Fees 

A receiver cannot be appointed without affordlno In¬ 
terested parties an opportunity to be heard; and the 
court may allow attorney's fees for an unsuccessful but 
reasonable contest of the application for a receivership. 

A receiver cannot be appointed until all parties 
interested have had full opportunity to be hcardd® 
and, for this reason, an appointment cannot be made 
in ex parte proceedings,^^ even though a creditor 
does intervene and become a party to the proceed¬ 
ings.^^ Furthermore, a temporary receiver should 
not be apiiointed without a hearing of those parties, 
at least, who represent the larger interests, both of 
the stockholders and of the creditors.^3 court may 


appoint a receiver pendente lite in a suit brought for 
dissolution on a proper showing before service is 
made on the corporation,^^ but it cannot appoint a 
receiver to wind up until there has been a full hear¬ 
ing and a decree of dissolution.^^ Statutes author¬ 
izing the court to appoint a receiver in a pending ac¬ 
tion brought for dissolution do not authorize an ap¬ 
pointment in ex parte proceedings.52 A cause of 
action for appointment of a receiver to wind up the 
affairs can be dismissed only on trial on the mer- 
its.®3 Denial of an application for a receiver pen¬ 
dente lite docs not bar a final hearing, even though 
the hearing on the application shows the futility of 
a final hearing.®^ 

Allozvance of attorneys fees. Where there are 
reasonable grounds for opposition to the appoint¬ 
ment of a receiver, the court may in its discretion 
make a reasonable allowance out of the funds which 
may come into the receiver’s hands for attorney’s 
fees for the unsuccessful contestants.55 

i. Order of Appointment and Effect 

(1) In general 

(2) Receiver’s title or interest 

(3) Right of corporation to sue and be 

sued 

(1) In General 

The appointment of a receiver Is predicated on disso¬ 
lution and may be made after the filing of the application 
In some Jurisdictions, and not until final decree of disso- 
tution in others. Discretionary powers of the court 
should be reasonably exercised in making the appoint¬ 
ment, and the jurisdiction not exceeded, proceedings un¬ 
der a void order being void, although an order not void on 
jurisdictionai grounds Is not subject to collateral attack. 


titles had been taken and held in 
some eases in names of individuals, 
where it was not shown that acts 
were fraudulent or that corporation 
hud suffered loss thereby.—Orman v. 
Bransford Realty Co., 73 S.W.2d 713, 
168 Tcnn. 70. 

40. N J.—Tompkins v. Transit 
Finance Co.. Ch.. 78 A. 398. 

Ma C.J. p 1183 note 6. 

41. Del.—Harned v. Beacon Hill 
Real Est. Co., 84 A. 229, 9 Del.Ch. 
411. affirming 80 A. 806, 9 Del.Ch 
232. 

Who may apply see supra subdivi¬ 
sion b of this section. 

42. N.C.—Young v. Rollins, 85 N.C. 
486. 

43. Ala.—Weatherly v. Capital City 
Water Co., 22 So. 140. 116 Ala. 
166. 

44h N.J.—Tompkins v. Transit 
Finance Co., Ch., 78 A. 398. 

45. Tenn.—Orman v. Bransford 


Realty Co., 73 S.W.2d 713, 168 

Tenn. 70. 

46. Wash —Slate v. Spokane Coun¬ 

ty Super.Ct., 47 P. 31, 15 Wash. 
668, 65 Am S.R. 907, 37 L.R.A. 

111 . 

Abuse of discretlou 

Court abused discretion in appoint¬ 
ing re<’elver in action to dissolve cor¬ 
poration in advance of issues being 
join<>d and before trial.—State v. 
Hutchinson Gas Co., 264 P. 44, 125 
Kan. 337. 

47. Colo—^Jones v. Leadvllle Bank. 
17 P. 272, 10 Colo. 464. 

Ohio.—Mercantile Trust Co. v. Etna 
Iron Works, 4 Ohio Cir.Ct, 679, 2 
Ohio Cir.Dec. 428. 

Wash —State v. Spokane County 
Super.Ct., 47 P. 31. 15 Wash. 668, 65 
Am S.R. 907, 37 D.R.A. 111. 

48. Ohio.—Mercantile Trust Co. v. 
Etna Iron Works, 4 Ohio Cir.Ct. 
579, 2 Ohio Cir.Dec. 428. 

14a C.J. p 1183 note 14. 

49. N.Y.—Matter of Manoca Temple 
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AS.SOC, 113 NYS. 172, 128 App. 
Dlv 796. 

50. Ill.—St. Louis, etc.. Coal, etc., 
Co. V. Sanoval Coal, etc., Co., Ill 
111. 32. 

61. Ill—Ward V. Parwell, 97 Ill. 
593. 

58. C'olo —Jones v. Leadvllle Bank, 
17 P. 272, 10 Colo. 464. 

53. Iowa.—M. H Mc(\arthy Co. v. 
Dubuque District Court, 208 N. 
W. 505, 201 Iowa 912. 

Becord was held to show that 
plaintiffs applying for receiver pen¬ 
dente lite did not submit their case 
for final hearing.—M. H. McCarthy 
t'o. v. Central Lumber & Coal Co., 
215 N.W. 250, 204 Iowa 207, 54 A. 
L.R. 1116. 

54. Iowa.—M. H. McCarthy Co. v. 
Ci'ntral Lumber & Coal Co., su¬ 
pra. 

55b N.Y.—^Barnes v. Newcomb, 89 
N.Y. 108—Matter of Importers', 
etc., Exch., 8 N.Y.S. 319. 
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In accordance with the rule staled in subdivision 
d (1) of this section, to the effect that the funda¬ 
mental condition precedent to the appointment of a 
receiver in dissolution proceedings is the contem¬ 
plated winding up of the affairs of the corpora¬ 
tion, the appointment of a receiver is predicated on 
a forfeiture or dissolution decreed by the court.®® 
While it may be,®*^ the order of appointment need 
not necessarily be made a pant of the final decree.®^ 
Under the statutes and practice in some jurisdic¬ 
tions, the appointment of a receiver in advance of 
the final decree of dissolution cannot be made,®® 
unless applied for on special grounds,®® nor can it 
be validated by the general law relating to the ap- 
poirttment of receivers, the general receivership 
law having no application to the appointment of re¬ 
ceivers in dissolution proceedings;®^ and where 
proceedings for dissolution arc dismissed, an order 
appointing a receiver also fails.®- Tn other juris¬ 
dictions, the practice under the statutes is to ap¬ 
point the receiver on good cause shown after the 
filing of the application, but to discharge him and 
dismiss the bill if its allegations are not supported 
by the evidence;®® but the receiver appointed at the 
preliminary hearing is merely for the purpose of 
preserving the assets, not to take over the title and 
management of the jiroperty, and to appoint a re¬ 
ceiver with full title and control over the manage¬ 
ment at the preliminary hearing is erroneous.®* 
The court should allow the corporation officers a 
reasonable lime to liquidate before aptiointing a re¬ 
ceiver to distribute the assets, what is a reasonable 
lime being largely within the court’s discretion, 
considering the projierty on hand, market condi¬ 


tions, and the availability of buyers, and although 
denying the receivership, the court may retain ju¬ 
risdiction to permit renewal of the application if 
no steps toward liquidation are taken within a rea¬ 
sonable time.®® Failure to appoint a permanent re¬ 
ceiver on the return day of an order to show cause, 
in the petition for voluntary dissolution, does not 
de])rive the court of jurisdiction, rendering its sub¬ 
sequent order appointing a permanent receiver in¬ 
valid.®® The court cannot direct repayment of 
moneys wrongfully paid by directors of a corpora¬ 
tion in dissolution to themselves, nor adjudicate 
their right to fees or the amount thereof, on the 
stockholder’s motion for appointment of receiver 
pendente lite.®'^ 

Proceedings under a void order appointing a re¬ 
ceiver are void;®® but an order of appointment 
which is not a nullity on jurisdictional grounds is 
not subject to collateral attack.®® 

-* (2) Receiver’s Title or Interest 

Appointment of a receiver in dieeolution proceedings 
deprives corporate officers of authority over corporate 
property and in some Jurisdictions vests iegai title in the 
receiver. 

While in some jurisdictions it is held that an or¬ 
der appointing a receiver in dissolution proceedings 
simply suspends corporate action, and deprives cor¬ 
porate officers of authority over corporate proper¬ 
ty,’^® in other jurisdictions it is held that the legal 
title to corporate property, subject to existing 
liens,'^*^ vests in the receiver on his appointment, as 
trustee, *^2 although the statutes contain no express 


56. Miss—stall" v. (’’(iramcrcial, ftc , 
R. Bank. 21 Alias 14 4. 

14a C J i> IIS.'J nolo 20. 

57. N V —I’eoplP V. Northern R. 
Co. 53 Baib 98. affirmed 42 NY 
217. 

58. N J.—Pierre v. Old nonunion 
Copper Aim., etc , ('’o , 58 A. 319, 67 
N.J K<i. 399. 

59. N Y —In re Boynton Saw, ot*- , 
Co., 34 Hun 369— People v Wash¬ 
ington lee Co, 18 Al>b Pr. 382. 

14a C.J. p 1183 note 21. 

Xa quo warranto proceedlnffB to 
forfeit corporate chart it, appoint¬ 
ment of receuer for defendant cor¬ 
poration in advance of final adjudica¬ 
tion of forfeiture was held Improper 
—Trans-State Oil <’<» v. State, Tex. 
Clv.App., 66 S.W.2d 384 

60. Ala.—Cullman Real Estate Co. 
V. Beyer, 113 So. 34, 216 Ala. 231. 

61. Ohio — Raeon v Northwestern 
Stove Co.. 5 Ohio Cir.Ct. 289. 3 
Ohio Clr.Dec. 143. 

68 . N.Y.—In re Knapp, 156 N.Y.S. 


166, 170 App I>iv 959, appeal dis- 
mis.sed 111 NK 1090. 216 N.Y 

724. 

63. W.Va —Rainey v Freeport 

Smokeless Coal, etc, Co., 52 S E. 
528, 58 WVa 421 

64. Alich—^Woodmansee v. Ann Ar¬ 
bor Brick Co., 130 N.W 311, 164 
Alich 688. 

65. Pa—Hall v. City Park Brewin*? 
Co., 14 3 A. 582, 294 Pa 127 

66. Mich —In re (1 undry, 209 N W. 
54, 234 Alich. 664. 

67. N.Y.—llassett v. Kimball, 258 
N.Y.S. 17, 141 Alisc. 50. 

68. Sale held void 

Neb.—Furrer v. Nebraska Bld^- A 
Inv. ro.. 189 NW 369, 108 Neb. 
698. 43 A.HR. 225. 

69. U S.—Blue Mountain Iron, etc , 
Co V. l»ortner. Md., 131 F. 67, 65 
C.CA. 295. 

70. Vt. — Roberts v. Hughes Co., 83 
A. 807. 86 Vt. 7G. 

in Georgia, under statute provid¬ 
ing for dissolution of corporation 
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\vhic*h authorizes court to appoint re¬ 
ceiver “under proper restrictions, 
properly to adiiiinisler such assets 
under its direction," it has hoi'n 
.stated that title to personalty and 
realty “de,scends'' to stockholders 
and receiver merely holds property 
as custodian of court—Stone v. Ed¬ 
wards, 124 S E. 54, 32 Ga.App. 479. 
Riaeiver’s title or interest in receiv- 
ei.ships of corporations generally 
see supra S 1506 

71. N.Y.—Brooklyn North Side Bank 
V Cordage, etc , Co . 89 N.Y.S. 656, 
97 App.Div. 79—People w Com¬ 
munity Live I*oultry Corporation, 
216 N.Y.S. 302, 127 Alisc. 396. 

72. 111.—A1 wart Bros. Coal Co. v. 
Pittsburgh Fire Ins. Co., 253 111. 
App. 361. 

Alich.—Hurd v. Meyer, 242 N.W 882, 
259 Mich. 190. 

N.Y.—I*eoplG V Community Live 
Poultry Corporation, 216 N.Y.S. 
302. 127 Misc. 396. 
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provision to that effect/* the title relating back ei¬ 
ther to the filing of the bill, issuance of process by 
the court, or to the service of process,^^ and from 
that time, is considered in the custody of the court 
for the purpose of being administered according to 
the statute.76 The receiver, however, has no in¬ 
terest in the property as a beneficiary by virtue of 
his appointment.*^® Where, however, a receiver is 
appointed under an act providing for dissolution, 
but no decree dissolving the corporation is entered, 
the receiver’s title to the property remains inchoate, 
and the legal title to land previously conveyed to the 
corporation does not become vested in the receiver 
by virtue of his appointment.^^ In the absence of 
statute vesting the property in the receiver, the ap¬ 
pointment of a receiver cannot per se divest the cor¬ 
poration of its title to property in foreign juris¬ 
dictions, and the corporation can and must make a 
conveyance to the receiver, in order to give him ti¬ 
tle thereto; but an order of appointment pur])orting 
to vest in the receiver title to all property wherever 
found will vest title in the receiver to all the prop¬ 
erty within the state, nor is it rendered invalid for 
this purpose, because it is inoperative as to property 
in other states.^® Under statutes construed to vest 
title to the property in the receiver, however, the 
receiver takes title to all the property in whatever 
jurisdiction it may be situated.*^® 

The appointment of a temporary receiver |>ending 
dissolution proceedings does not devest the corpo¬ 
ration of the title to its property.®® On the other 
hand it is held that a temporary receiver, appointed 
in proceedings for the voluntary dissolution, is vest¬ 
ed with title, so far as the purpose of his trust re- 
quires.®! 


Dissolution of attachments. That the appoint¬ 
ment of a receiver does not, in the absence of stat¬ 
ute so providing, destroy the lien of an attachment 
previously leyied on the property of the corporation 
is shown in the title Attachment § 267. 

(3) Right of Corporation to Sue and Be Sued 

Appointment of general receiver affecta procedural 
righta, but mere appointment of a temporary receiver 
doea not ordinarily affect the right of the corporation to 
aue, or pending actiona agalnat the corporation. 

Appointment of a general receiver to wind up the 
affairs of an insolvent corporation always affects 
the ordinary procedural rights of the creditors’of 
the corporation in the collection of their debts, 
whenever the pursuit of such procedural rights 
would interfere with the possession of the assets of 
the corporation by the receiver.®® While a dissolv¬ 
ed corporation, as shown infra § 1772, has no longer 
any capacity to sue or be sued, the appointment of a 
temporary receiver docs not affect the right of the 
corporation to sue for injuries to its property,®® or 
to move to vacate an attachment theretofore granted 
against its property;®^ nor does such an appoint¬ 
ment only affect an action pending against the cor¬ 
poration, and a judgment duly entwed therein is 
conclusive against the receiver.®® A proceeding for 
voluntary dissolution in which a temporary receiver 
is appointed is purely statutory and a provision of 
the statute empowering the court to restrain the 
creditors of the corporation from bringing any ac¬ 
tion against it for the recovery of a sum of money 
docs not empower the court to restrain creditors 
from disposing of bonds held by them as collateral 


S.D.—Joy V. Midland State Bank, 128 
N.W. 147, 26 S.D 244. 

14a C.J. P 1184 note 35. 

Bents and profits 

Corporation's receiver has first 
claim on properties in corporation's 
name and on rents and profits there¬ 
of.—Tiernan v. Savin Rock Realty 
Co., 162 A. 11, 115 Conn. 473. 
Becovery from tmstees 

Where trustees who were directors 
of defunct corporation orgranlzed new 
company to which they transferred 
trust property for loss than one 
third of its inventory value, receiver 
of such corporation could recover in¬ 
ventory value of such property from 
trustees.—Sachs v. Felnn, 183 A. 384, 
121 Conn. 77. 

7a U S.—^American Nat. Bank v. 
National Benefit & Casualty Co., 
C.C.C 0 I 0 ., 70 P. 420. 

S.D.—Joy V. Midland State Bank, 128 
N.W. 147, 26 S.D. 244. 

74. Me.—Cobb v. Camden Sav. Bank, 


76 A. 667. 106 Me. 178, 20 Ann.Cas. 
547. 

Effect of statute requlrinsr bond see 
infra 8 1761. 

75. Me.—Cobb v. Camden Sav. Bank. 
76 A. 667, 106 Me. 178, 20 Ann.Cas. 
647. 

70. Md.—Knabe v. Johnson, 69 A. 
420, 107 Md. 616. 

77. Mich.—Monteromery v. Merrill, 
18 Mich. 338. 

On disoharye of receiver appointed 
in dissolution proceedingrs, where 
corporation was not dissolved, it be¬ 
comes its own master as though no 
receiver had been appointed.—In re 
Farber, 246 N.W. 793. 260 Mich. 652. 

701 Colo.—Sayre v. Saye, 108 P. 160, 
47 Colo. 669. 

Receivers of forelyn corporations see 
infra 88 1888-1892. 

70. U.S.—^American Nat. Bank v. 
National Benefit & Casualty Co., 
C.C.C 0 I 0 ., 70 P. 420k 
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S.D.—Joy V. Midland State Bank, 
128 N.W. 147, 26 S.D. 244. 

80. N.T.—Mutual Brewiny Co. v. 

New York, etc.. Perry Co., 46 N.Y. 
S. 101. 16 App.Div. 149. 

81. N.Y.—Matter of Smith Co.. 62 

N.y.S. 877, 31 APP.D1V. 39. 

88. U.S.—Reayan v. Midland Pack- 
iny Co., C.C.A.Iowa, 8 F.2d 964, 
afflrminy. D.C., 298 P. 600. 

83. N.Y.—Mutual Brewiny Co. v. 

New York, etc.. Perry Co., 46 N. 
Y.S. 101, 16 App.Div. 149. 

84. N.Y.—^Waverly Co. v. Worthiny- 
ton Co., 24 N.Y.S. 331, 4 Misc. 
447. 

85. N.Y.—People v. Commercial Al¬ 
liance L. Ins. Co., 39 N.Y.S. 117. 
6 App.Div. 273, affirmed 45 N.E. 
1133, 161 N.Y. 640. 

Validity of Judyment obtained 
ayainst corporation pendiny disso¬ 
lution proceedlnys generally see 
supra 8 1736. 
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loans under lawful contracts empowering them to 
sell.8« 

J. Beview 

If the appointment of a receiver la a part of the dia- 
aolutlon decree, a corporation muat appeal from the de¬ 
cree In order to have standing to appeal from the order 
of appointment; and the right of the corporation, a 
stockholder, or a creditor depends on the circumstances 
of the particular case. 

The right of appeal from orders appointing or re¬ 
fusing to appoint receivers see the title Appeal and 
Error § 147. A corporation's right to appeal, eo 
nomine, was lost where all the stockholders made 
themselves parties to the suit and are protected by a 
proper decree.*'^ Where the order of appointment 
is a part of the dissolution decree, a corporation 
must appeal from the decree in order to give it 
standing to appeal from the order; a corporation 
which has not appealed from a decree dissolving it 
no longer exists, and cannot prosecute an appeal 
from the order appointing the receiver, even though 
the order was a part of the dissolution decree.** 
An appeal from an order of the court appointing a 
receiver opens up simply the question of the exer¬ 
cise of the court's discretion, whether under the cir¬ 
cumstances of the case there has been an abuse of 
the court's discretion.*^ The issues submitted on 
the trial of a motion to set aside the order are much 
broader than they would have been on appeal.®® 

A stockholder's right to appeal from an order of 
court appointing a receiver m place of liquidators 
elected by the stockholders is not affected or abridg¬ 
ed in any way by the act of the liquidators favoring 
their own dismissal.®^ 

A creditor’s right of appeal from an order of ap¬ 
pointment of a receiver may be limited somewhat 
by the provisions of the charter giving the stock¬ 
holders a control over the details of its liquidation, 
so that, where the charter vests the liquidation in 
the stockholders through commissioners elected by 
them, and the stockholders consent to the court's 
appointment of a receiver at the suit of creditors 
praying therefor, the appointment will not be dis¬ 
turbed on appeal of creditors.® 2 


§ 1751. -Bond 

The amount of the receiver’s bond. If required, may 
rest in the court’s discretion; and the statute may make 
the vesting of title dependent on the filing of the bond. 

Receivers may be required to give a bond or other 
security, but the amount of the security to be given 
may rest in the sound discretion of the court.®* 

Under a statute providing for the filing of a re¬ 
ceiver's bond, his right to the property relates back 
to the time the order for dissolution and for his ap¬ 
pointment was granted and entered, from which 
time the property is deemed in custodia Icgis ;®^ but, 
where the statute in express terms provides for the 
vesting of title in the receiver from the time of 
having filed the required security, his right vests at 
that time, and liens attaching to the property after 
the receiver's appointment but before the filing of 
his bond are valid.®* 

§ 1752. -Tenure of Office 

The tenure of office It for the period of adjustment of 
all claims. 

The tenure of office of the receiver is for the pe¬ 
riod of adjustment of all claims against the corpo¬ 
ration, and, where the statute limits the time after 
the dissolution within which claims against it can 
be brought, a barring of all claims by the statutory 
limitation operates per sc as a termination of the re¬ 
ceivership.®* 

§ 1753. - Powers, Duties, and Liabilities 

in General 

A receiver winding up the affairs of a dissolved cor¬ 
poration is the successor to the corporation and. In gen¬ 
eral, has the powers, duties, and liabilities of a private 
trustee. 

The eflfcct of the appointment of a receiver and 
the award of the statutory injunction is to take 
from those who previous thereto were officers and 
directors their power to act as such, and to confer 
on the receiver the right to exercise all of their 
powers and privileges.®*^ The statutory receiver 


86 . N.Y.—In re Directors of Bingr- 
hamton Qen. Electric Co., 38 N.E. 
297, 143 N.T. 261, 62 Am.S.R. 164. 

87. Tenn.—Palls v. Anglo-Teutonia 
Bid!?., etc., Assoc., 68 S.W. 326, 105 
Tcnn. 18. 

88 . Iowa.—State v. Fidelity Loan, 
etc., Co.. 86 N.W. 638. 113 Iowa 
439. 

89. La.—In re Eckhardt Mfg. Co., 
88 So. 78, 114 La. 119. 

90. La.—In re Eckhardt Mfg. Co., 
supra. 


91. La.—In re Eckhardt Mfg. Co., 
supra. 

99. La.—In re Louisiana Sav. Bank, 
etc., Co., 35 La.Ann. 196. 

93. N.Y.—Columbia Bank v. Atty.- 
Gcn., 3 Wend. 688. 

14a C.J. p 1184 note 66. 

94. N.T.—In re Lenox Corp., 60 
N.E. 1116, 167 N.Y. 623, affirm¬ 
ing 68 N.Y.S. 103. 67 App.Div. 615 
—^People V. Community Live Foul- 
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try Corporation, 216 N.Y.S. ‘302, 
127 Misc. 396. 

14a C.J. p 1186 note 67. 

95. N.Y.—Chamberlain v. Rochester 
Seamless Paper Vessel Co., 7 Hun 
657. 

96. Mich.—Montgomery v. Merrill, 
18 Mich. 338. 

14a C.J. p 1185 note 72. 

97. N.J.—Cavagnaro v. Indian T»re 
& Rubber Co., 107 A. 643. 90 N.J. 
Eq. 532. 

14a C.J. P 1186 note 78. 
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appointed to take charge of the corporation’s prop¬ 
erty and wind up its business is the successor to the 
corporation and not a mere receiver in chancery.®* 
He is not a public officer subject to legislative con¬ 
trol,®® but is an officer of the court,i and acts as a 
private trustee, occupying a fiduciary relation ,2 and 
the utmost good faith is required of him in his 
dealings with the property of the corporation.® 
While it is an essential duty of the receiver to liqui¬ 
date the properties, it is no less his duty to be watch¬ 
ful for the preservation of the property to the end 
that the best possible dividends may be declared for 
the benefit of creditors.^ He is bound to account 
for the proceeds of corporate property sold to him¬ 
self prior to the receivership without compliance 
with the Bulk Sales Law.® So he may be required 
in a proper case to account to interested parties for 
misappropriated assets, and it is no defense that 
others participated in peculations with him, nor will 
the court apportion liability between him and a co¬ 
tort-feasor. Furthermore, a receiver who appropri¬ 
ates money by irregular devices cannot justify him¬ 
self by mere oral claim of honest application, and 
he cannot plead as an excuse for neglect of duty 
that the receivership was not conducted in a regu¬ 
lar way.® As shown in subdivision i (2) of this 
section he becomes vested with all the corporate in¬ 
terests, but only for the purpose of winding up the 
affairs of the corporation,*^ and has no power to 
continue its business,* except in so far as is rea¬ 
sonably necessary to the advantageous winding up 


of the corporate affairs® isi the pursuit of which 
he can acquire rights under a mechanic’s lien not¬ 
withstanding his failure to make the annual report 
and to pay the annual franchise tax required of go¬ 
ing corporations.!® Pie has implied authority to 
make necessary repairs in the corporation’s build¬ 
ings and is liable for both active and passive negli¬ 
gence therein.!! 

Contempt, In a suit in equity against a corpo¬ 
ration for failure to pay a charter license tax, the 
court has no jurisdiction to award a rule in con¬ 
tempt against a person not a party to the suit for 
refusing to turn over to the corporation’s special 
receiver money and personalty on which that per¬ 
son claimed to have a lien.!® 

§ 1754. - Sale of Property 

A receiver may sell the corporation's property either 
under his general statutory authority or by order of the 
court, passing, in the event of a valid sale, such title as 
the corporation had; and the purchaser of the entire as¬ 
sets takes whatever rights the corporation had against 
the surety on the receiver's bond. 

A receiver’s general power of sale under the 
statute governing his appointment is not affected by 
a later act specifically directing the sale of the re¬ 
maining assets of the corporation.!® 

A court of equity which has the power to de¬ 
cree the sale both of real estate and personal 
property of a dissolved corporation!^ may or¬ 
der a sale by the receiver,!® and may also stip- 


ActB of corporats ottcen are no 

loiiKJT acts of corporation after ap¬ 
pointment of a receiver.—Cavagrnaro 
V. Indian Tire & Itublier Co., J07 A. 
643, 90 N.J.Eq. 532. 

98. U.S.^—U. S., to Use of Colonial 
Brick Corporation, v. Federal Sure¬ 
ty Co . C.C.A Md , 72 F 2d 961, cer¬ 
tiorari denied 55 S.Ct. 507, 294 U.S. 
711, 79 LEd. 1246. 

Mich.—Hurd v. Meyer, 242 N.W. 882, 
259 Mich. 190. 

“The receiver . . . is a vir¬ 

tual assignee.”—In re Schwartz, 279 
N Y.S. 839, 840, 166 Mi.sc. 158. 

Becslven of mortfiraged property dis- 
tingulslied 

N.Y —Decker v. Gardner, 26 N.E. 814, 
124 N.Y. 334. 11 L.R A. 480—U. S 
Trust Co. V. New York, W. S. & 
B. U Co., 5 N E. 316, 101 N.Y. 
478. 

99. Mias—Commercial Bank v 

Chambers. 16 Miss. 9. 

1. Mich.—Hurd v Meyer, 242 N.W. 
882, 259 Mich. 190. 

9. Mich.—Hurd v Meyer, supra. 
Miss.—Commercial Bank v. Cham¬ 
bers, 16 Miss. 9. 

3. N.Y.—^Atkins v. Judson, 63 N.Y. 


S. 504, 33 App.TMv. 42, reargument 
denied 54 N.Y.S. 1095, 33 Al>P Div. 
643. 

4. N.Y.—Bankers Trust Co v. City 

of Yonkers, 6 N.Y.S 2d 883, 255 
App.Div. 173, reargument denied 7 
N.Y S 2d 808, 255 App Div. 851, 

appeal granted and affirmed 21 N. 
E.2d 511. 280 NY. 738, motion de¬ 
nied 22 N.E.2d 188 

5. Mi<-h.—People ex rel. Hopkins v. 
Heynick. 216 N W. 397, 241 Mich. 
106. 

6. Mich—In re Farber, 246 N.W. 
793, 260 Mich. 652. 

• 

7. Colo.—Standlcy v. ITendrio, etc., 
Mfg. Co., 61 P. 600, 27 Colo. 331. 

8> Mil'll —Cady v. Centerville Knit 
Goods Mfg. Co., 11 N.W. 839, 48 
Mich. 133. 

14a C.J. p 1185 note 79. 

9. Mich.—Hurd v. Meyer, 242 N.W. 

882, 259 Mich. 190. 

Sale as going concern 

In suit by unsecured creditors and 
stockholders of industrial corpora¬ 
tion for receivership for bona flde 
liquidation of affairs of corporation, 
operation of mill and businesB of 
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corporation would be continued un¬ 
der charge of receivers until sale 
of entiM* corporate plant as going 
concern could be had, although re¬ 
ceivers could only make such con¬ 
tracts as would he necessary for con¬ 
duct of business.—Montgomery & 
Crawford v Arcadia Mills, 176 S.E. 
589, 17;{ SC 464. 

Inability for franchise tax see C.J.S. 
title Taxation § 142, also 61 C.J. 
p 272 note 30. 

10. Mich—Hurd v. Meyer, 242 N. 
W. 8S2, 259 Mich. 190. 

11. N Y.—In re Si hwartz, 279 N.Y. 
S. 839, 156 Misc. 158. 

12. W.V’'a.—Dargent v. Bouchclle, 
198 SE. 148. 

13. Ala—.lemison v. Planters', etc., 
Bank, 23 Ala. 168. 

14a C.J. p 1185 note 81. 

Sales by receivers of corporations 
generally see supra ft 1524. 

14. Mich.—In re Abbott, 153 N.W* 
796, 187 Mich 229. 

Pa.—In re Titusville Oil Exch. Dis¬ 
solution, 10 Pa.Super. 496. 

15. Ca -Elliot v. Macauley, 169 S.E. 
358, 177 Ga. 96. 

14a C.J. P 1185 note 83. 
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ulatc the conditions of sale,i® or the court may 
confirm a sale which he has made and a 
stockholder cannot intervene and raise questions 
involving the validity of the proceedings and the 
court's authority after the court has taken ac¬ 
tion on a creditor's petition against a dissolved cor¬ 
poration and appointed a receiver who, under the 
court’s order, is proceeding to sell the corporation’s 
assets.^* If the receiver fails to comply with the 
conditions laid down in the order, such defects in 
procedure may be cured by the court's confirmation 
of the salc.^® The court is not without jurisdiction 
to confirm a sale because a news])ai)er advertisement 
of the sale was incom])lcte, where legal notice was 
also given,or because files had been taken out 
of the clerk’s office and were in the receiver’s pos¬ 
session without an order of the court or judge, 
where it did not appear that any inquirers were un¬ 
able to obtain information, or that the sale was im¬ 
paired thercby.2i Where the interests of the cred¬ 
itors in view of the surrounding circumstances so 
require, the order of confirmation may be set 
aside. 22 sale may be set aside where the prop¬ 

erty was sold for much less than its actual value, 
especially where the receiver reaped a personal ad¬ 
vantage thereby.23 One whose misconduct brought 
about the appointment of the receiver must in the 
winding up proceedings be vigilant in the assertion 
of his strict legal rights and, in determining wheth¬ 
er he moved to set aside a sale promptly when he 
discovered cause therefor, the court may consider 
his conduct towards the company to which he 
brought disaster. One whose claim as a creditor of 
the corporation was disallowid has no interest in 
motions to set aside the sale and an order for dis¬ 


tribution to stockholders.24 Insufficiency of notice 
of confirmation26 and noncompliance with a statute 
relating to the terms of the sale2« may be waived, 
and stockholders who were present in court when 
the terms were agreed upon and did not then ob¬ 
ject to the variance with the statute are thereafter 
estopped to urge it.27 

One having an interest in the accepted bid is not 
entitled to recover a sum paid for continuance of 
a previous bidder's option.28 

Purchasers. Former directors may buy in the 
property at a receiver’s sale without committing a 
breach of trust.2» a receiver’s sale voidable as 
against fraudulent purchasers may pass good title to 
other purchasers innocent of the wrongdoings.20 

Title passing; liens and cnctimbradices. Under 
statutes authorizing the receiver to maintain an ac¬ 
tion to sell corporate property, a purchaser from 
him at judicial sale will acquire a good title to the 
property described in his pctition.21 The receiver, 
of course, can pass to the purchaser of corporate 
property only such title as the corporation had. 
and must either redeem mortgages and satisfy judg¬ 
ments which are encumbrances on the property, 
or sell subject to them. If he sells, he must sell 
subject to all existing hens and not only to a part 
of them, disregarding others.^- The validity of 
existing liens is not affected by the receiver's sale,23 
and a purchaser at the receiver’s sale takes the 
property subject to valid hens against the corpo¬ 
rate property, or claims which may become such.34 
A sale of proi>erty by the receiver “subject to all 
legal liens’’, however, will not be confirmed on the 
receiver’s application where it is shown by credi- 


16. N J —Friend.ship Tol. Co. v. 
Newark Tel Co.. 103 A. 256, 88 N. 
JBq. 562. 

N.Y —John.son v Rayner, 49 N.Y.S. 
959. 25 AppDiv. 598. 27 N.Y.Clv. 
Proc. 102. 

14a C.J. p 1185 note 84. 

7ree from llani 

Court may order sale of properly, 
as unit, free from liens, and lien 
claimant cannot ask leave to sell 
portion of property to satisfy claim¬ 
ed lien, after failure to appeal from 
.su< h order.—In re Dissolution of 
Field Body Corporation, 215 N.W. 6. 
240 Mich. 28. 

17. N.Y.—Johnson v. Rayner, 49 N. 
Y.S. 959, 26 App.Dlv. 598, 27 N.Y. 
Civ.Proe. 102. 

Approval doniod where there were 
no creditors, in a voluntary dissolu¬ 
tion. and the only two stockholders 
objected to the proposed sale.—In re 
Metropolitan Broadcastiner Corpora¬ 
tion, 298 N.Y.S. 889, 252 App.Div. 
758. 


18. Ga.—Klliot v. Macauley, 169 S. 
E. 358, 177 Oa. 96. 

19. N.Y.—Johnson v Uayner, 49 N. 
Y.S. 959, 25 AppDiv. 598, 27 N.Y 
Civ.Proe. 102. 

14a C.J. p 1185 note 86. 

20. Mich—In re Tubbs, 262 N.W. 
405. 272 Mich. 548 

Advertlsemoat held enttclent 
Mich.—In re Newbrough, 236 N.W. 
233, 254 Mich. 170. 

21. Mich.—In re Tubbs, 262 N.W. 
405. 272 Mich. 548. 

22. Mich.—In re Tubbs, supra. 

23. Mich.—Detroit Steel Products 
Co. V. Heuer, 204 N.W. 691, 232 
Mich. 55. 

Price held not inadequate 

Mich.—In re Newbrough, 236 N.W. 
233, 254 Mich. 170. 

24. Wis.—Goodwin v. Milwaukee 
Lithographing Co., 189 N.W. 136, 
177 Wis. 269. 


25. Mich.—In re Newbrough, 236 N. 
W. 233. 254 Mich. 170. 

26w Mich.—Petition of Hood. 215 N 
W. 412, 240 Mich. 532. 

27. Mich —Petition of Hood, supra 

28. U.S—Shlpo V. Consumers’ Serv¬ 
ice Co., C C.A Ind , 41 F.2d 500. 

29. N.Y.—Tiffany v. Smith, 124 N. 
Y.S. 85. 

30. N.Y.—Horner v. Lawrence, 149 
N.Y S. 82, 86 Misc. 95. 

31. Ohio.—Eisen v. Huber Builders 
Material Co., 30 Ohio N.F..N.S., 623. 

32. N.Y.—In re Coleman, 66 N.E. 
983, 174 N.Y. 373, reversing 78 N. 
Y.S. 1062, 77 App.Div. 496. 

33. N.Y.—Mayer v. Burr, 118 N.Y.S. 
203, 133 App.Div. 604. 

34. N:Y.—In re Coleman. 66 N.E. 
983, 174 N.Y. 373, reversing 78 N, 
Y.S. 1052, 77 App.Div. 496. 

14a C.J. p 1186 note 98. 
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tors in opposition that an existing mortgage was 
not a legal lien because not made with the consent 
of the stockholders required by statute.35 The pro¬ 
visions of a statute permitting a sale of lands in 
partition free of liens are not applicable to a sale 
of the assets of a corporation on its dissolution.^® 

Liability of surety to purchaser. The purchaser 
of the entire assets of a dissolved corporation stands 
in the shoes of the corporation, so that whatever 
right the corporation had against the surety on the 
statutory bond of its receiver is transferred to, and 
can be enforced by, him.®^ Thus, where the re¬ 
ceiver sold as accounts receivable amounts appro¬ 
priated to himself and advanced *to another, the li¬ 
ability of the surety to the purchaser was upheld as 
against the contentions that the obligation on the re¬ 
ceiver's bond could not be divided and partially as¬ 
signed without the surety’s consent, that the bond 
was a special guaranty enforceable only by persons 
acting for the corporation, and that the obligation 
was one solely for indemnification to the receiver¬ 
ship.®® 

§ 1755. - Liability on Contracts 

A receiver may terminate executory contracts with¬ 
out increasing the estate’s iiabiiity; but conditionai 
seiiers are entitied to reciaim the property soid. A tem¬ 
porary receiver not assuming the obligation is not liable 
for rent. 

A receiver may terminate executory contracts 
without increasing liability of the estate by reason 
of further nonperformance,®® but conditional sell¬ 
ers of property to the corporation are entitled, as 
against the receiver, to reclaim it in accordance 
with their contracts.^® 

A temporary receiver appointed for the purpose 
of preserving property pending litigation, and given 
no title thereto, is not liable for rent as a result of 
the mere taking of possession of the premises rent¬ 
ed and occupied by the corporation; nor is he per¬ 
sonally liable under the lease for the time he occu¬ 


pies the office, in the absence of evidence of as¬ 
sumption of a personal obligation for the occupa- 
tion.4i 

§ 1756. —- Actions and Proceedings by and 
against Receivers 

a. In general 

b. Actions by receiver 

c. Actions against receiver 

a. In General 

Motions In receivership proceedings may be made by 
any interested person. Statutes requiring service on the 
attorney general do not require giving him notice of an 
application for a show cause order. 

Motions in the course of the receivership pro¬ 
ceedings seeking the direction of the court therein 
may be made by any person having a pecuniary in¬ 
terest in the property, and a foreign corporation 
which owns stock in the dissolved domestic corpora¬ 
tion has a standing in court for this purpose.^® 
Statutes requiring copies of motions and applica¬ 
tions in matters relating to receivers to be served 
on the attorney general do not require notice to be 
given to him of an application for an order to show 
cause, as the order to show cause when made and 
served on the attorney general is sufficient notice 
within the meaning of the statute.^® 

b. Actions by Receiver 

Prior to his discharge the receiver may maintain ac¬ 
tions on behalf of the estate of the dissolved corporation 
which are subject to any defenses available against the 
corporation; but merely as an officer of the court he 
cannot sue In another state. 

The receiver is, so far as concerns the nature and 
extent of his title, the representative of the corpo¬ 
rate body itself, and not of its creditors or stock¬ 
holders, and for the purposes of litigation takes only 
the rights of the corporation,^^ subject to defenses 
which might have been available against the corpo¬ 
ration.^® Actions on behalf of the estate of a dis¬ 
solved corporation may be brought by its receiver,^® 


35. N.Y.—Matter of Wendler Mach. 

Co.. 37 N.Y.S. 444, 2 App.Dlv. 16, 
17. 

38. N.Y.--In re Coleman, 66 N.E. 
983, 174 N.Y. 373. reversing 78 N. 
Y.S. 1052, 77 App.Dlv. 496. 

37. Da.—Ocean Coffee Co. v. Em¬ 
ployers Liability Assur. Corpora¬ 
tion, App.. 171 So. 144, reinstated 
178 So. 782, affirmed 179 So. 18. 189 
Ul, 11 . 

88. La.—Ocean Coffee Co. v. Em¬ 
ployers Liability Assur. Oorpora- 
tlon, 179 So. 18. 189 La. 11. af¬ 
firming, App., 178 So. 782, rein¬ 
stating 171 So. 144. 


39. Del.—Pell v. Securities Co. of 
North America, 97 A. 610, 11 Del. 
Ch. 101. 

4i0l Mich.—In re Parks tone Apart¬ 
ment Co.. 220 N.W. 780, 243 Mich. 
401. 

41. N.Y.—Metropolitan L^ Ins. Co. 
V. Sanborn, 69 N.Y.S. 1009, 34 Misc. 
631. 

14a C.J. p 1186 note 6. 

48. N.J.—Denver City Waterworks 
Co. V. American Waterworks Co.. 
86 A. 826, 81 N.J.Eq. 139, affirmed 
88 A. 1053, 82 N.J.Eq. 365. 

14a C.J. p 1186 note 7. 

Actions by or against dissolved cor¬ 
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porations in general see Infra fi 
1772. 

43. N.Y.—Greason v. Goodwillle- 
Wyman Co., 38 Hun 138. 

14a C.J. p 1186 note 10. 

44. Ill.—Young V. Stevenson, 64 N. 
E. 662, 180 Ill. 608, 72 Am.S.R. 236. 
affirming 81 lll.App. 40—Hepublic 
Life Ins. Co. v. Swlgert, 26 N.E. 
680, 135 Ill. 160, 12 L.R.A. 828. 

Actions by receiver generally see 
supra fii 1526-1535. 

40. La.—Reynaud v. Walton, 66 So. 
649, 136 La. 88. 

46. U.S.—Watts y. Vanderbilt, C.C. 

A.N.Y.. 46 F.2d 968, affirming, D. 
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whether they are actions against debtors of the 
corporation, or actions against the late officers and 
directors to recover damages for maladministra¬ 
tion of its affairs.^^ Where the action for an ac¬ 
counting is brought against the receiver himself, 
the proper procedure is for the stockholders, and 
not the receiver, in behalf of the dissolved corpo¬ 
ration, to sue.^* The receiver must bring his ac¬ 
tion before he is discharged from his trust.^^ 
Where the functions of the corporation are merged 
in the receiver, it is error to join the corporation as 
plaintiff with the receiver, and such a pleading is 
demurrable for misjoinder of parties plaintiff.®® 
General rules of evidence apply.®i 

In another state. Merely as an officer of the 
court, without the title of the corporation to rein¬ 
force his claim, the receiver has no authority to 
bring an action in the court of another state,®2 un¬ 
less expressly authorized as receiver by the statute 
and court order under which he derives his author¬ 
ity to bring new suits or continue old ones either 
in his own name or the name of the corporation,®3 
or unless title to the corporate property in a foreign 
jurisdiction is vested in him by conveyance or stat¬ 
ute.®^ 

c. Actions against Beceiver 

During the receivership, actions on claims against 
the corporation should be brought against the receiver; 


and the statute of limitations does not run against 
creditors so long as the trust Is open and continuing. 

A creditor's remedy against the corporation no 
longer exists against the corporation after the ap¬ 
pointment of the receiver®® but is enforceable only 
against the receiver ;5® nor is a stockholder a prop¬ 
er party to such a suit.®^ 

A creditor's remedy against a stockholder on his 
individual liability is made enforceable under some 
statutes in the receivership proceedings only,®® and 
under such statutes can no longer be enforced in an 
action against the stockholder individually.®® 

The rights of preferred stockholders under the 
certificate of incorporation are enforceable against 
the receiver, and when the stockholders were given 
the right in the incorporation certificate to turn in 
their shares to the corporation in payment of the 
corporation's claim against them on their individual 
indebtedness to it, they may enforce their right by 
having the receiver enjoined from enforcing his 
claim.®® 

Statute of limitations. As the receiver is a trus¬ 
tee for the creditors whether or not their status as 
creditors is then ascertained, in accordance with the 
general rule stated in the C.J.S. title Limitations of 
Actions § 19, also 37 C.J. p 719 note 82, the statute 
of limitations does not thereafter run against the 


C., Watts V. Alexander, Morrison 
& Co., 34 F.2d 66. 

N.Y.—Mirhel v. BeU. 96 N.Y.S. 844. 
108 App.Dlv. 241—Bank of Niagara 
V. Johnson, 8 Wend. 645. 

14a C J. p 1186 note 14. 

Xa ptooklioldax’s action to enjoin 
sale of corporation’s property under 
deed of trust pending action for dis¬ 
solution and receivership, the re¬ 
ceiver should be made a party plain¬ 
tiff.—Laslcy v. Scales, 103 S.E. 214, 
179 N.C. 678. 

47. La.—French v. Landis, 12 Rob. 
633. 

48. U.S.—Lafayette Co. v. Neely, C. 
C.Tenn., 21 F. 738. 

49. N.J.—Denver City Waterworks 
Co. V. American Waterworks Co., 
85 A. 826, 81 N.J Eq. 139, affirm¬ 
ing 88 A. 1053, 82 N.J.Eq. 365. 

14a C.J. p 1186 note 18. 

Tenure of receiver see supra 8 1762. 

BOl Idaho.—Idaho Gold Reduction 
Co. V. Croghan, 66 P. 164, 6 Idaho 
471. 

51. Bvldsaoe held suAoiant 

(1) In action against estate of of¬ 
ficer, to support conclusion that cer¬ 
tain lands acquired by officer were 
not held in trust for company as al¬ 
leged, but were held individually.— 
McGregor v. Provident Trust Co. of 


Philadelphia, 162 So. 323, 119 Fla. 
718. 

(2) In action against treasurer for 
an accounting, to sustain a Judg' 
ment dismissing the action.—Meyer 
V. Hernett, 184 N.W. 619, 48 N.D. 
355. 

(3) To Justify finding that con¬ 
veyance by corporation to its presi¬ 
dent and director should be set aside 
as fraud.—Baker v. Hellner Realty 
Co., 251 N.W. 793, 265 Mich. 625. 

58. Ohio.—Leman v. Maclennan, 28 
Ohio Cir.Ct. 137, affirmed 80 N.E. 
1129, 75 Ohio St. 643. 

53. Ill.—Eau Claire Canning Co. v. 
Western Brokerage Co., 73 N.E. 
430, 213 Ill. 561, affirming 115 Ill. 
App. 71. 

N.Y,—Matter of People’s Surety Co., 
144 N.Y.S. 131, 82 Misc. 518. 

14a C.J. p 1187 note 20. 

54b U.S.—-Strout v. United Shoe 

I Mach. Co., D.C.MaBS., 195 F. 313. 
Ohio.—Leman v. MacLennan, 80 N.E. 
1129, 76 Ohio St. 643. 

55. Mich.—Jacobs v. Bement, 126 
N.W. 1043, 161 Mich. 415. 

Judgmsnt orsdltor 
After appointment of permanent 
receiver in petition for voluntary dis¬ 
solution of corporation, creditor 
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whose claim was reduced to Judg¬ 
ment was not entitled to preference 
over other creditors, and its Judg¬ 
ment creditor’s bill was properly dis¬ 
missed.—In re Gundry, 209 N.W. 64, 
234 Mich. 664. 

Actions against dissolved corpora¬ 
tions see infra § 1772 et seq. 

56. Del.—Pell v. Securities Co. of 
North America, 97 A. 610, 11 Del. 
Ch. 101. 

Mich.—Jacobs v. Bement, 126 N.W. 

1043, 161 Mich. 415. 

14a C.J. p 1187 note 24. 

Against receiver generally see supra 
§5 1526-1535. 

Substitution or appearance of receiv¬ 
er in pending actions see Abate¬ 
ment and Revival 9 102 b (1). 

57. Me.—Whitman v. Cox, 26 Me. 
335. 

58. N.Y.—^Walker v. Crain, 17 Barb. 
119—Herkimer County Bank v. 
Furman, 17 Bnrb. 116. 

Stockholder’s liability generally see 
supra 99 580-714. 

Collection of unpaid subscriptions 
sec infra § 1761. 

59. N.Y.—Walker v. Crain, 17 
Barb. 119—Herkimer County Bank 
V. Furman, 17 Barb. 116. 

ea Conn.—Butler v. Beach, 74 A, 
748, 82 Conn. 417. 
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claims of such creditors, so long as the trust is open 
and continuing.®! 

After distribution of assets. An action against 
the receiver comes too late when instituted after a 
distribution of the assets undtr order of the court 
among claimants who prove their claims after ad¬ 
vertisement under the statute.®^ 

Supplementary action by state. The state has no 
authority, after the appointment of a receiver, to 
maintain a supplementary action against him, the 
corporation, and others for the puqiose of obtaining 
a declaration of the rights and liabilities of the sev¬ 
eral parties, determining what the assets of the cor¬ 
poration were, and the extent of the interests of 
the several parties therein, and restraining the mort¬ 
gagees, contractors, and others from taking legal 
proceedings to enforce their rights and liens with 
respect to the corporate property.®^ 

§ 1757. - Report and Accounting 

Interested persons may except to the receiver’s report 
and accounting and are entitled to a hearing. 

Persons interested may file exceptions to the 
receiver’s report, and are entitled to a hearing; nor 
is it necessary that they should give bond to pay the 
costs of the hearing if the exceptions arc not sus- 
tained.®^ When the receiver’s account is filed, no¬ 
tice of the filing must be given to the creditors, even 
though earlier notice had already been given them 
of the dissolution proceedings. If it is not given. 


they will not be bound by the action of the court on 
it;®® but after notice of the filing of the account is 
given to the creditor, if he fails to appear before 
the referee appointed to state the account, he is not 
later entitled to notice of the filing of the referee's 
report.®® 

§ 1758. - Removal 

Notice of removal proceedings must be given to the 
receiver and to all parties who appeared in the dissolu¬ 
tion proceedings. 

Whefre the selection and appointment of a receiv¬ 
er was made by the court with the consent of di¬ 
rectors, stockholders, and creditors, notice of a mo¬ 
tion by the attorney general to remove him must be 
given not only to the receiver, but also to all the 
parties who appeared in the dissolution proceed¬ 
ings.®*^ 

§ 1759. Collection of Assets 

The power to collect assets may be exercised In a 
proper case by the creditors, stockholders, receiver, trus¬ 
tee, or other representative, or by the corporation itself. 

Inasmuch as the assets when collected constitute, 
as shown supra § 1734, a trust fund for payment 
of creditors and stockholders, the power to collect 
such assets may be exercised directly by the credi¬ 
tors and stockholders themselves in a suit brought 
by them,®® or by the receiver, statutory trustee, or 
other representative,®® but it has been held that an 


61. N.Y.—Ludin^ton v. Thompson, 
47 N.E. 903, 163 N.Y. 499 

62. N.Y.—Owen v Kellogre, 10 N.Y. 
S. 75, 56 Ilun 455. 

63. N.Y.—People v. O’Brien, 18 N.E. 
692, 111 N.Y. 1, 7 Am.S.R. 684. 2 
L..R.A. 265. 

64. Ohio.—Russell v. Farmers’ Mut. 
Union P., etc.. Ins. Assoc., 21 Ohio 
CirCt. 472. 12 Ohio Cir.Dec. 82. 

Liability of receiver to account for 
misappropriated assets see supra 5 
1753. 

65. N.Y.—Matter of Simonds Mfg. 
Co., 57 N.y.S. 776, 39 App.Uiv. 
676. 

68. N.Y.—In re Simmons, 84 N.Y.S. 
114, 87 App.Div. 139, modified 69 
N.E. 429, 177 N.Y. 231—People v. 
American Loan, etc., Co., 84 N.Y.S. 
114, 87 App.Div. 139, modifyin«r 80 
N.Y.S. 627, 39 Misc. 647. 

67. N.Y.—Atlrill ^ v. Rockaway 

Beach Impr. Co., 25 Ilun 509. 

68. U.S.—Boyd v. Ilankinson, S.C., 
92 P. 49, 34 C.CA. 197, reversing 
C.C., 83 P. 876—Pullman v. Steb- 
bins, C.C.Mon1.. 61 F. 10. 

Wash.—Soderberg v. McRae, 126 P. 

638, 70 Wash. 235. 

14a C.J. P 1188 note 53. 


Judgment creditor 

Corporation’s assets, disposed of 
on dissolution, constituted primary 
fund for payment of debts, and 
could be reached in equity by Judg¬ 
ment creditor; and acts regulating 
liability of corporations, capital 
stock of which has been returned to 
stockholders before payment of 
debts, cannot enlarge or lessen chan¬ 
cery court’s Jurisdiction.—Wilson v. 
Lucas, 47 S.W.2d 8, 185 Ark. 183. 
Stockholders 

On dissolution of corporation, If 
all debts have been paid, and no re¬ 
ceiver has been appointed, action by 
all stockholders, who succeed to 
legal title to assets, on choses in ac- 
tien of the corporation at the time 
of its di.*^solution is maintainable at 
law in their names, and where all 
stockholders are in unison as to dis¬ 
position of assets, and bring such ac¬ 
tion. appointment of receiver will not 
be presumed.—Stone v. Edwards, 124 
S.E. 64, 32 Ga.App. 479. 

Suit by solo stockholder 

The only stockholder of a corpora¬ 
tion. at the time of its dissolution 
by the secretary of state for nonpay¬ 
ment of license fees, may sue for 
the possession of real estate held by 
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a third person in trust for the corpo¬ 
ration.—Soderlierg v. McRae, 126 P. 
538, 70 Wash. 236. 

Where there are no creditors 

(1) At the time of dissolution or 
expiration of the charter, stockhold¬ 
ers become the equitable owners of 
the assets and can maintain actions 
to collect the same.—l>e Martini v. 
McCaldIn, 171 N.Y.S. 628. 184 App. 
J^iv. 222, reversing 167 N.Y.S. 696, 
101 Misc. 304. 

(2) And this includes an action 
for an accounting against a trustee 
malcdcio charged with converting the 
property.—De Martini v. McCaldln, 
supra. 

(3) And a receiver for the benefit 
of creditors is not a necessary party 
to the action, because there are no 
creditors.—De Martini v. McCaldln, 
supra. 

69. U.S.—Wallamet Falls C. & L. 

* Co. V. Kittridge, C.O.Or., 29 F.Cas. 
No.17,104. 

14a C.J. P 1188 note 54. 

Bsociver has full power to reach 
assets which could be reached by 
any creditor.—I’eople ex rel. Hopkins 
V. Reynick, 216 N.W. 397, 241 Mich. 
106. 
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individual creditor cannot directly sue an individual 
debtor of the corporation if there is a receiver or 
liquidator who can sueJ® Under statutes continu¬ 
ing the existence of a corporation for a fixed period 
for the purpose of collecting debts due it, the pow¬ 
er to collect is exercised by the corporation itself, 
and such statutes arc liberally construed to give to 
the corporation all the usual and appropriate modes 
of securing the ultimate collection of its debts.'^i 

Whon the power to collect assets is exercised by 
a trustee, his power is measured by the extent of 
his obligation in the execution of the trust ,'^2 and 
limited in time to the period allotted by statute or 
otherwise to the winding-up proccss.'^^ lie neces¬ 
sarily takes possession of the securities of the cor¬ 
poration."^^ He can always accept security for debts 
due to the corporate estate,^5 and arrange for sale 
of the security in payment of the debt,^® and a stat¬ 
utory inhibition against his purchasing or holding 
real estate has no application whatever to such a 
transaction, the statute being directed only against 
a continuance of the business of the dissolved cor¬ 
poration by the trustee."^^ The trustee’s power to 


take possession of the assets for the purpose of 
applying them to the payment of creditors is good 
as against all in possession other than bona fide 
purchasers for value."^® 

Collection of assets of insolvent corporation gen¬ 
erally see supra § 1507. 

Defenses, The debtor when sued by the trustee 
cannot plead the dissolution or forfeiture of charter 
in defense.^® 

§ 1760. - Liability of Stockholders and 

Officers in General 

Under certain circumatances officers and stockholders 
may be liable after dissolution for the debts of the corpo¬ 
ration or for assessments made on their stock; and un¬ 
der some statutes the liability Imposed is that of part¬ 
ners. 

Stockholders, receiving assets of the corporation 
on its liquidation, hold them as trustees for credi¬ 
tors of the corporation,®® and where the assets are 
distributed before the debts are paid, they become 
liable for the corporate obligations to the extent 
of the property received,®^ but only to that ex- 


Pow^rs, duties, and liabilities of: 
Receivers generally sec supra § 
1763. 

Trustees generally see supra 58 
1744-1746. 

TO. La.—Dorbes v. Till, 128 So 196, 
13 La.App. 496. 

Tl. Ala.—Salt marsh v. Planters’, 
etc., Rank. 14 Ala 668. 
Construction of statute genenally see 
supra 8 1743 b (2). 

72. U S.—Ziintzinpcr v Cuiilon, D. 
C.. 19 A^’all. 32. 2.! L Rd. 96 

73. U.S.—Holmes V'. Cleveland, C & 
C. R. Co.. P.C.Ohio, 93 F. 100. 

14a C.J. p 1188 note 61. 

74. Mo.—Relfe v. Spear, 6 Mo.App 
129. 

75. U.S.—Zantzinger v. Gunton, D. 
C., 19 Wall. 32, 22 L Ed 96. 

70b U.S.—Zantzlnger v. Gunton, su¬ 
pra. 

77. U.S.—Zantzinger v. Gunton, su¬ 
pra. 

7a Ky.—Dudley v. Price, 10 B.Mon. 
84. 

Mo.—Hill v. Fogg, 41 Mo 563. 

79. U.S.—Lum v. Robertson, Tex., 6 
Wall. 277, 18 L.Ed. 743 
Tex.—Kyle v. Ewing, 6 Lea. 580. 

14a C.J. p 1188 note 68. 

aOb U.S.—Bankers Trust Co. v. Hale 
& Kilburn Corporation, C.C A.N.Y., 
84 P.2d 401— U. S. V. Snook, D.C. 
Ga.. 24 P.2d 844, reversed on other 
grounds, C.C.A.. Austin v. U. S.. 28 
P.2d 677. 

Ala.—Kelly v. Andalusia Brick Co., 
181 So. 559, 222 Ala. 203. 


81. U.S.—McWilliams v Excetsdor 

Coal Co., C.C.A.Ark., 298 F. 884 
Ala.—Kellv v Andalusia Brick Co., 
131 So. .*159, 222 Ala. 203. 

14a C.J. p 1188 note 71. 

LiabilJty in receivership proceedings 
generally see supra S 1515. 
Conditions precedent 

(1) It has been held that a judg¬ 
ment at law against defunct corpo¬ 
ration is not condition precedent to 
suit in equity to reach properly dis- 
tnliuted to officers or stockholders.— 
IT S V Pann. PC Cal.. 2.3 F2d 714. 
affirmed, CC.A., 44 F.2d 321—Pull¬ 
man V. Slehbiiis, C.C Mont., 51 F. 
10 . 

(2) It has been held, however, that 
an action in Ihe nature of a cred¬ 
itor’s suit cannot he mainlajned by 
creditor of extinct corporation, to 
reach funds paid out to stuokholdcrs 
before dissolution, without a v.alid 
judgment and execution against cor¬ 
poration or Its successors, or with¬ 
out first exhausting creditor’s reme¬ 
dies against propelty remaining In 
hands of corporation.—Sturges v. 
Vandeibill. 73 N.Y 384. 

Dissolution not immediately follow. 

ing 

The rule of text may be invoked 
although dissolution may not im¬ 
mediately follow distribution —Ilunn 
V. U. S., C.CA.Mo., 60 F.2d 430. 

Tort liahiUty 

When* husband and wife owned all 
of issued shares of stock of corpo¬ 
ration and acquirt'd all of its assets 
and continued operation of business 
on dissolution, plaintiff who was in¬ 
jured before dissolution could pro- 
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coed against them even though hlr 
claim was founded in tort and was 
unliquidated.—Ortego v. Nehl Bot¬ 
tling Works, La App, 182 So. 365r 
DiahiUty to participating creditor 
Creditor of corporation participat¬ 
ing as stockholder in corporation’s 
distribution of substantially all Its 
assets can maintain its position as 
creditor, as respects right to recover 
amount of debt from stockholders to 
w'hom assets are distributed.—^Bank¬ 
ers Trust Co v. Hale & Kilburn Cor¬ 
poration, CC.A.N.Y, 84 F.2d 401. 
Apportionment of liahiUty 
Where assets of mercantile corpo¬ 
ration were divided in proportion to 
stock holdings, liability for clerk 
hire before division should be borne 
by holders of assets in same propor¬ 
tion.—White House Dry Goods Co. v. 
Kliban, 23 P.2d 113, 42 Ariz. 186. 

Sole stockholder distributing all 
a.ssets and retaining large amount 
i hereof for himself, is liable to cred¬ 
itors to extent of assets so dis¬ 
tributed, and fact that he received 
part of assets as commission for sale 
of property was immaterial where 
he agreed to guarantee obligations.— 
IMoneer Coal Co. v. Asher. 276 S.W. 
487, 210 Ky. 498, motion to correct 
mandate overruled 278 S.W. 833. 
Nature of prooeedlngz to recover 
(1) Proceedings to recover assets 
and capital of dissolved corporation 
which had been distributed among 
shareholders and against officers and 
directors are within equitable Juris¬ 
diction of superior court, statute de¬ 
claring liability of directors and 
stockholders to creditors being sim- 
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tent and it is immaterial whether the stockholder 
obtained the property by fair ajjrccment with his as¬ 
sociates or by an act wrongful as against thcm.®3 
Where the property was used by the stockholders 
for their own profit, to its deterioration, they are li¬ 
able for its value when received with interest from 
the time of its receipt.*^ 

The equitable right of the creditors to subject the 
profK'rty to their debts exists so long as it may be 
traced into possession of one who is not a bona fide 
purchaser and a stockholder receiving the cor¬ 
poration’s assets cannot set up the bar of limita¬ 
tion against a suit by a creditor, so long as the lat- 
tcr’s claim against the corporation is not barred.®® 
The stockholder’s possession of the property does 
not alone make him personally liable, however, 
although if he so disposes of it as to cause the cred¬ 
itor to lose the right referred to, he would be per¬ 
sonally liable to the extent of the loss.®® 

The liability of stockholders, if it exists, will not 
be affected by delay of the creditor in having judg¬ 
ment entered against the corporation.®® Thus, while 
the liability may be enforced where the debt has 
been judicially established against the corporation,®® 
it is entirely proper for the validity of the debt to 
be presented and determined in the action to en¬ 
force the liability of the stockholder ;®i but, of 
course, he may deny the existence of the liability.®^ 

Stockholders are not required to pay a greater 


sum than is necessary to satisfy outstanding liabili¬ 
ties.®® Where a statute declares that the stockhold- 
• ers shall be liable for all debts due and owing at the 
time of dissolution, it has been held that it is suffi¬ 
cient dissolution within the meaning of the statute 
if a corporation becomes totally insolvent and sus¬ 
pends its business.®^ 

A statute providing that collection of no corpo¬ 
rate debt shall be enforced against the property of 
any director until judgment has been obtained there¬ 
for against the corporation and execution thereon 
returned unsatisfied docs not prevent entry of judg¬ 
ment against directors of a dissolved corporation as 
indorsers of a note of the corporation, although the 
affairs of the corporation have not been wound 
up.®® The extent of a claim by the receiver against 
a former officer for a loss occasioned by an unau¬ 
thorized use of corporate funds is not affected nor 
reduced by a note given by the officer to cover the 
loss.®® 

An individual creditor cannot directly sue a stock¬ 
holder of the corporation if there is a receiver or 
liquidator, who can sue,®*^ but he may do so after 
distribution of the assets where there is no receiver 
or liquidator who could sue.®® 

In a suit by a creditor of a liquidated corporation 
against stockholders receiving a distributive share 
of the assets, all stockholders may properly be join¬ 
ed.®® 


ply a cumulative legal remedy, and 
not restricting rights of creditors by 
shortening time within which those 
rights could be enforced in equity.— 
Chatham v. Mecklenburg Realty 
Co.. 105 S.E. 329. 180 N.C. 500. 

(2) Where corporation which had 
assumed notes distributed substan¬ 
tially all its assets to its stockhold¬ 
ers, trustee of notes which had ob¬ 
tained judgment against corporation 
could maintain action at law as Judg¬ 
ment creditor of corporation to re¬ 
cover assets distributed to a par¬ 
ticular stockholder, as against con¬ 
tentions that trustee could only 
maintain suit in equity as third 
party beneficiary of agreement by 
which corporation assumed note, or 
because stockholder’s liability rose 
out of trust relationship.—Bankers 
Trust Co. V. Hale & Kilburn Corpo¬ 
ration, C.C.A.N.Y., 84 F.2d 401. 

SB. U.S.—Fidelity Trust Co. v. D. T. 
McKelthan Humber Co., D.C.S.C., 
212 F. 229. affirmed 223 F. 773, 
189 C.C.A. 353. 

La.—Ortego v. Nehi Bottling Works, 
App., 182 So. 865. 

83- N.C.—Chatham v. Mecklenburg 
Realty Co., 106 S.E. 329, 180 N.C. 
600 . 


84. U.S.—McWilliams v. Excelsior 
Coal Co., C.C.A.Ark., 298 F. 884. 

86. Ala.—Kelly v. Andalusia Brick 
Co.. 131 So. 659, 222 Ala. 203. 

86. U.S.—U. S. v. Snook, D.C.Ga., 24 
F.2d 844, reversed on other 
grounds. C.C.A., Austin v. U. S., 28 
F.2d 677. 

87. Ala.—^Kelly v. Andalusia Brick 
Co., 131 So. 559, 222 Ala. 203. 

88. Ala.—^Kelly v. Andalusia Brick 
Co., supra. 

Stockholder not pomonally llabls 

That president, who acquired real¬ 
ty of dissolved corporation, gave 
mortgage to bank under circum¬ 
stances charging bank with notice 
was held not to lessen corporation’s 
creditors' equitable claim upon prop¬ 
erty so as to make debtor’s president 
personally liable.—^Kelly v. Anda¬ 
lusia Brick Co., supra. 

89. WIs.—Smith v. Dixon, 186 N.W. 
841. 160 Wis. 110. 

14a C.J. p 1189 note 74. 

Effect of dissolution on liability of 
stockholder generally see supra 8 
660. 

90. U.S.—^McWilliams v. Excelsior 
Coal Co., C.C.A.Ark.. 298 F. 884. 

91. U.S.—McWilliams v. Excelsior 
Coal Co., supra. 
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98. Wis.—Smith v. Dixon, 136 N.W. 
841, 150 Wis. 110. 

14a C.J. p 1189 note 76. 

Defenses in actions for amount due 
on subscriptions generally see su¬ 
pra 8 377. 

Defenses in actions to enforce stock¬ 
holders’ liability for corporate 
debts and acts generally see supra 
8 681. 

98. Ky.—Woolly v. Combs, 9 Ky. 
Op. 406. 

La.—In re New Iberia Cotton Mills 
Co., 37 So. 8. 113 La. 404. 

14a C.J. p 1188 note 70. 

94. N.y.—Briggs v. Penniman, 8 
Cow. 387, 18 Am.D. 464—Slee v. 
Bloom, 19 Johns. 46G, 10 Am.D. 
273. 

Liability of stockholders knowingly 
receiving Improper dividends see 
infra 8 17G2. 

96. N.J.—Trustees of Sea Isle City 
Realty Co. v. First Nat. Bank, 99 
A. 929, 87 N.J.Eq. 84. 

96. N.Y.—People v. New Federal 
Bank, 107 N.Y.S. 811, 122 App.Div. 
810. 

97. La.-—Derbes v. Till, 128 So. 196, 
13 La.App. 496. 

98. La.—Derbes v. Till, supra. 

99. U.S.—U. S. V. Snook, D.C.Ga., 24 
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§ 1761 


Assessments made on stock to pay debts, under 
charter provision may be recovered by the trustees 
after dissolation.^ 

Liability in nature of that of partners. While 
stockholders who take over the business of a corpo¬ 
ration after its dissolution become partners and are 
individually liable as such,2 in the absence of stat¬ 
ute, a dissolution does not convert the stockholders 
into partners, nor make them liable as partners,^ but 
under some statutes, stockholders in all or in cer¬ 
tain classes of corporations are personally liable in 
proportion to the stock they may respectively hold 
at the time of the dissolution.** This personal liabil¬ 
ity on the part of the stockholders is sometimes re¬ 
stricted by a statute to stockholders who participate 
in the management of the affairs after dissolution 
or forfeiture of charter; and stockholders who con¬ 
tinue to act and carry on business after the termi¬ 
nation of the charter, taking no steps to close up 
its affairs, will be regarded as doing business as 
partners,5 and will be personally liable for debts;® 
but a stockholder is not liable under such a statute 
because of his relation to the corporation before 
forfeiture or dissolution, even though he continued 
to have business dealings with the corporation after 
dissolution, provided such dealings had nothing to 
do with the management of the corporate affairs;'^ 
and there is no presumption that directors continued 
as such after expiration of one year from the date 
of the charter.*^ Tn an action for breach of con¬ 
tract against an individual doing business in the 
name of a corporation, the charter of which was 
forfeited, it is umi'^ccssary for plaintiff to allege 
facts showing defendant’s liability as partner for 
the debts of the corporation,® 

§ 1761. - Unpaid Subscriptions 

Where debts of a dissolved corporation are unpaid, 

P.2d 844, roverHfd on other 6. 
grounds, C.C A., Austin v. U. S., 28 ' 

F.2d 677. 

1. Tex.—Guadalupe, etc,, Assoc, v. 

West. 7 S.W. 817. 70 Tex. 391. 

14a C.J. p 1189 note 87. 

a. Ky.—Steele v. Stanley. 35 S.W. 

2d 867, 237 Ky. 517. 

a. Ill.—Tarbell v. Page. 24 Ill. 46. 

N.T.—Central Sav. Inst. v. Walker, 6 
Hun 84, afllrmed 66 N.Y. 424. 

4. Fla.—Gibbs v. Davis, 8 So. 633. 

27 Fla. 631. 

Mass.—Grew v. Breed, 10 Mete. 669. 

N.Y.—Poughkeepsie Bank v. Ibbot- 
aon, 24 Wend. 473. 

14a C.J. p 1189 note 80. 

B. Ky.—Ewald Iron Co. v. Common¬ 
wealth. 131 S.W. 774, 134 S.W. 481. 

140 Ky. 692. 


tubaerlbers are liable to a receiver or other repreeentattvo 
in an action at law to recover the amount of their un¬ 
paid stock subscriptions. 

A receiver or other representative may sue to en¬ 
force liability on subscription contracts,regard¬ 
less of whether or not there are unsatisfied judg¬ 
ments outstanding against the corporation,!^ and 
notwithstanding a resolution of stockholders can¬ 
celing the stock subscription!2 or a by-law, provid¬ 
ing no further calls for payments on capital stock 
shall be made except by vote of the outstanding 
stock;!® and a decree of dissolution does not oper¬ 
ate to defeat the right of assessment on the ground 
that there never was a legal corporation dc jure or 
de facto with power to sell or issue stock.!^ Where 
all indebtedness of a corporation has been paid, 
however, and it is no longer engaged in business, 
and its property has been disposed of, neither the 
corporation nor its representative can recover 
amount of an unpaid stock subscription.!® A stat¬ 
ute imposing liability on the stockholders of a 
corporation which dissolves leaving debts unpaid, 
means debts due at that time, and not future obli¬ 
gations;!® and a bill docs not lie where no debts 
were unpaid when it ceased business,!*^ no matter 
who had paid them.!® Amounts which may in the 
future become due under a lease covering a long 
period but providing that the agreed rent should be 
paid at a certain rate per year and from time to 
time in quarterly installments, arc not debts within 
the statute.!® 

Action to enforce collection. While a receiver's 
application for an asse.ssment on a stock subscrip¬ 
tion contract, involving the determination of the 
amount of the corporate assets and liabilities, the 
aggregate of unpaid stock subscriptions, the propor¬ 
tional amount to be enforced against each subscrib¬ 
er, and possibly other preliminaries, is exclusively 

12. Ala.—Hundley v. Hewitt, supra. 

13. Cal.—Union Sav. Bank v. Lelter, 
79 P. 441, 145 Cal. 696. 

14a C.J. p 1189 note 92. 

14. lowu.—State v. Associated Pack¬ 
ing: Co., 227 N.W. 627. 210 Iowa 764, 
71 A.L.R. 91. 

15. 111.—^^\’^icks Stone Co. v. Dicka- 
son, 115 N.E. 176, 276 111. 690. 

16. Ill.—Murphy v. Chicago Leagrue 
Ball Club. 221 Ill.App. 120. 

17. Oomplaliit held to negative olalm 
that when corporation ceased doing 
business, it left debts unpaid, con¬ 
sisting of taxes on premises leased 
of complainant.—Murphy v. Chicago 
Beague Ball Club, supra. 

18. 111.—Murphy v. Chicago League 
Ball Club, supra. 

16. 111.—Murphy v. Chicago League 

Ball Club, supra. 


Ky.—Ewald Iron Co. v. Common¬ 
wealth, supra. 

7. Iowa.—Council Bluffs Commercial 
Nat. Bank v. Gilinsky, 120 N.W. 
476. 142 Iowa 178. 

14a C.J. p 1189 note 86. 

8 . Tex.—Agua Dulce Supply Co. v. 
Chapman Milling Co., Civ.App., 37 
S.W.2d 768. 

9. Mo.—Crawford v. Dahlenberg, 283 
S.W. 65, 221 Mo.App. 600. 

la Iowa.—Kosman v. Thompson, 
216 N.W. 261. 204 Iowa 1254. 

14a C.J. p 1189 note 89. 

Action by receiver for unpaid sub¬ 
scriptions generally see supra S 
1609. 

Liability for unpaid subscription gen¬ 
erally see supra ft 684-594. 

11. Ala.—Hundley v. Hewitt, 71 So. 
419, 195 Ala. 647. 
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19 C.J.S. 


within the jurisdiction of the court in the original 
proceeding in equity, 20 an action to collect the un¬ 
paid subscriptions is a suit at law to recover a mon¬ 
ey judgment ,21 triable in the counties where the 
defendants rcside .22 It must be brought, however, 
by the receiver for all the creditors,23 and cannot be 
maintained by a single creditor for his own bene- 
fit,24 unless his claim is based on a particular eq¬ 
uity not attaching to the claims of the creditors 
generally.25 The receiver must show that the col¬ 
lection of the unpaid subscription is necessary ei¬ 
ther for the payment of corporate debts or for the 
purpose of equalization among the stockholders,^® 
but he is not required to establish the amount of the 
contribution required of the stockholder with math¬ 
ematical certainty, it being sufficient if he does so 
approximately. 2 7 It is no defense to the action that 
the appointment of the receiver was irregular or 
void,2® or that all of the stock had not been fully 
paid up within the time required by the charter, 2 ® 
but the subscriber may set up defenses which he 
may have that would be available as a good defense 
in an ordinary action to collect unpaid subscrip- 
tions.20 As shown supra § 326, the authorities ap¬ 
pear to be considerably at variance respecting the 
question whether in the case of an insolvent corpo¬ 
ration the subscriber can rescind or escape liability 
for what may be due him on the ground of fraud 
inducing his subscription, but in the case of dis¬ 
solved corporations it has been held that fraud is 
not available against the receiver, even though there 
might be a cause of action against those who made 
the false representations,3 1 and that after filing of 
the decree of dissolution stockholders cannot re¬ 
scind their subscription contracts and thus avoid 


liability.32 Holders of bonus stock, it is said, can¬ 
not defeat recovery by a receiver unless there are 
no claims for which they are liable.33 Where it 
appears, however, that the purported corporation 
never had a dc facto or de jure existence as a cor¬ 
poration, a person whose subscription was fraudu¬ 
lently obtained is not liable for any balance there- 
on.3< Where the corporation is a necessary party 
to a statutory creditor’s suit and the suit fails as to 
the corporation, it will fail also as to the stock- 
holdcrs.35 

§ 1762. - Illegal Dividends or Diversion of 

Assets 

Notwithstanding dissolution of the corporation, stock¬ 
holders and creditors are liable for diversion or misap¬ 
propriation of the corporate assets, and property fraud¬ 
ulently transferred may in a proper case be recovered 
from the transferee. 

Dissolution of a corporation does not prevent a 
suit by proper parties against the stockholders for 
misappropriating corporate property before disso¬ 
lution ;3® but only the trustees or their succes.sors 
apjiointed by the court can maintain an action 
against an officer to recover damages arising from 
fraudulent misappropriation.37 Laches may consti¬ 
tute a defense to such an action. 

An illegal payment of dividends in fraud of cred¬ 
itors fixes liability to the extent of the loss incur¬ 
red on the directors, or any one of them, in office 
at the time the illegal dividend was declared, re¬ 
gardless of whether they were directors at the time 
the corporation was dissolved.^® The same liabili¬ 
ty attaches where there has been an illegal divi¬ 
sion of the assets by the directors among them- 


20 . Iowa.—Kosman v. Thompson, 
216 N.W. 261, 204 Iowa 1264. 

21. Iowa.—Kosman v. Thompson, su¬ 
pra. 

Ohio.—Smith v. Johnson, 49 N.B. 693, 
67 Ohio St. 486. 

22 . Iowa.—Kosman v. Thompson, 
216 N.W. 261, 204 Iowa 1264. 

23 . N.Y.—Lang v. Lutz, 78 N.Y.S. 
200. 39 Misc. 3, reversed on other 
grounds 73 N.K. 24, 180 N.Y. 254. 

14a C.J. p 1189 note 95. 

24 . N.Y.—Lang v. Lutz, supra. 

14a C.J. p 1189 note 96. 

26 . U.S.-—Bowker v. Hill, C.C.Me., 

116 F. 628. 

14a C.J. P 1190 note 97. 

26 . Del.—Philips v. Slocomb, 167 A. 
698, 6 W.W.Harr. 462. 

27 . La.—Haynes v. Carter, 9 La. 
Ann. 266. 

28. Ill.—^Ward v. Far well. 97 Ill. 
693 


28. Md.—Hungrave v. Morrison, 64 
Md 161 

N.J.—Blizabethtown Gas-Light Co. v. 
Green, 18 A. 844, 46 N.J.Kq. 118, 
affirmed 24 A. 660, 49 N J.Bq. 329. 

30. Mo.—North Missouri R. Co. v. 
Winkler, 33 Mo. 354. 

14a C.J. p 1190 note 2. 

Defenses in actions for amount due 
on subscriptions generally see su¬ 
pra 5 377, 

31. Minn.—Woodward v. Sonnesyn, 
203 N.W. 221, 162 Minn. 397, cer¬ 
tiorari denied Bruce v. Woodward, 
46 S.Cl. 25, 269 U.S. 567, 70 L.Kd. 
416. 

32. Iowa.—State v. Associated Pack¬ 
ing Co., 220 N.W. 6, 206 Iowa 405, 
followed In 220 N.W. 127, 206 Iowa 
172. 

33. Minn.—^Woodward v. Sonnesyn. 
203 N.W. 221, 162 Minn. 397, cer¬ 
tiorari denied Bruce v. Woodward, 
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46 set. 25, 269 US. 667, 70 L.Iid. 
416. 

34. Iowa—State ex rel. Havner v. 
Associated i’acking Co., 249 N.W. 
761, 231 Iowa 1344, 90 A.L.R. 1339. 

35. Ill.—Dukes v. Harrison & Heidy, 
270 Ill.App. 372. 

36. Ark.—Atkinson v. Reid. 47 S.W 
2d 671. 185 Ark. 301. 

37. Cal.—North Hollywood Mortg. 
Co. V. North American Bond & 
Mortgage Co., 30 P.2d 446, 137 Cal 
App. 180. 

38. Cal.—North Hollywood Mortg. 
Co. V. North American Bond & 
Mortgage Co., sur>ra. 

39. Idaho.—Stoltz v. Scott, 129 P. 
340, 23 Idaho 104. 

14a C.J. p 1190 note 3. 

Liability of directors for illegal paj - 
ment of dividends generally sec su¬ 
pra 6S 765, 866, 899. 

Action by receivers generally see su¬ 
pra 95 1613. 1616. 



19 C.J.S. 

selves,^® and an action to recover the amount of 
the illegal dividend from such director may be 
maintained by the receiver as the representative of 
all the creditors.^! It is not necessary to a recovery 
of the funds illegally diverted that the corporate as¬ 
sets be first exhausted, or the corporation’s liabili¬ 
ty be first adjudicated,42 or that, at the time the 
funds were illegally paid, the corporation was in¬ 
solvent,^ 3 or that the creditors* claims existed.^^ 
Recoveries of dividends unlawfully paid ordinarily 
constitute trust funds primarily for the benefit of 

creditors.^ 5 

Under a statute imposing liability on stockholders 
who knowingly receive an improper dividend for all 
debts then existing or thereafter created while they 
remain stockholders, but providing that no suit shall 
be brought against them until judgment shall have 
been obtained against the company or until its dis¬ 
solution, creditors can sue the stockholder after dis¬ 
solution provided that the statute of limitations has 
not run against the primary obligation prior to dis¬ 
solution and the mere failure of the company to 
pay its bonded indebtedness does not constitute a 
dissolution within the statute.^^ 

Stockholders of a dissolved corporation can re¬ 
cover from the transferee property fraudulently 
transferred by the directors to a new corporation 
organized by them, and of which they are stockhold¬ 
ers and directors,^^ and the directors are not nec¬ 
essary parties in an action therefornor docs a 
statute naming the directors as trustees for winding 
up preclude the suit by the stockholders''’^^ or make 
a demand on the directors necessary before com¬ 
mencement of the suit.51 


§ 1763 

§ 1763. Presentation and Allowance of Claims 

Creditort may enforce their claims against the prop¬ 
erty of the corporation, a transferee who aeeumed to pay 
them, or a trusteSf or against stockholders to whom the 
assets have been distributed; but this right may be af¬ 
fected by statute or by the contract under which their 
claim is made. 

Except as to property that has passed into the 
hands of bona fide purchasers,on the dissolution 
the creditors may enforce their claims against the 
property of the corporation^^ or against one who 
has bought all the corporation’s property and as¬ 
sumed to pay its debts,or against a trustee or 
other representative holding the assets in trust for 
payment of creditors and stockholders,55 or against 
the stockholders themselves, where the assets hare 
been distributed among them in advance of the pay¬ 
ment of the debts,55 as the case may be. This right 
is not adversely afifccted in any way when the cor¬ 
poration, although privately owned, is established 
for a public purpose.5’^ The failure of a creditor 
receiving notice of dissolution to file his claim does 
not result in canceling or barring it.52 Presentation 
and allowance in receivership generally sec supra 
§§ 1536-1546. 

Under particular statutory provisions. A statute 
providing for a distribution among creditors of the 
property of corporations whose charters had be¬ 
come forfeited is constitutional,52 and creditors are 
entitled to payment of ihcir claims under such stat¬ 
ute, even where there arc other statutes providing 
for a vesting of the property upon the forfeiture of 
the charter in the state or in the former owner.®® 
If the statute makes use of descriptive terms in dcs- 


COBPOBATIONB 


40l Wash.—Hrenaman v. 

house, 148 P. 21, S.*> Wash, 

41. Idaho.—Stoll 7 . v. Scott. 129 P. 
340, 23 Idaho 104. 

42. Idaho.—Stollz v. Scott, supra. 

43. Idaho.—Stollz v. Scott, supra. 

44. Idaho.—Stoltz v. Scott, supra. 

45. U.S—nockwood v. Foshay. CC. 
A.Minn.. 66 F 2d 626, certiorari de¬ 
nied 64 S.Ct. 440. 78 L. Ed. 1057. 
and 54 S.Ct. 441, 291 U.S. 666. 78 
L..Ed. 1067. 

46. tT.S.—Abercrombie v United 

Light & Power Co., D.C.Md., 7 F. 
Supp. 630. 

47. U.S.—Abercrombie v. United 

Light & Power Co., supra. 

48. U.S.—Gardiner v. Automatic 

Arms Co.. D.C.N Y., 276 F. 697. 

49. U.S.—Gardiner v. Automatic 

Arms Co., supra. 

60. U.S.—Gardiner v. Automatic 

Arms Co., supra. 


51. U S.—Gardiner v. Automatic 

Arms Co., supra. 

52. K> —Dudley v. Priee, 10 B.Mon. 
84 

Mo.—Hill V. Fogg, 41 Mo. 663. 

53. US—Stark Electric R. Co. v. 
McGinty Contracting Co., Ohio, 238 
F. 657, 151 C.C.A. 507. 

Ky.—Dudley v. Vrice, 10 B Mon. 84. 

Tex.—Lnke.side Irr, Co. v. BulTlngton, 
Clv.App., 168 SW. 21. 

54. Ill.—Snell v. Ives, 85 Ill 279 

55. N.Y.—In re Kndicott Laundry 
('■o., 219 NY.S. 632. 128 Misc. 413. 

14a C.J. p 1190 note 13 

56 . N.(\—Hoggie v. Peoplo'.s Build¬ 
ing Assoc., 12 S.E. 276. 107 N.C 
681. 

Tex.—Panhandle Nat Bank v. Emory, 
15 S.AV. 23, 78 Tex. 498. 

X^svy on property 

Where judgment against corpora¬ 
tion was levied on property former- 

1545 


ly belonging to It. and claimant 
thereto was stockholder, and had ac¬ 
quired pioperty as hi.s share of cor¬ 
porate assets on dissolution, judg¬ 
ment finding it subject to levy was 
authorized, stockholder acquiring no 
title which could be asserted by him 
against levy.—Sommer v. New York 
Mill End Pants Co., 126 S.E. 266, 33 
Ga.App. 374. 

Liability of stockholders and ofheers 
generally see supra f 1760. 

57. La.—In re New Orleans Auxilia¬ 
ry Sanitary Assoc., 29 So. 337, 106 
La. 172, 83 Am.S.R. 230. 

5& Miss.—Bates v. Mississippi In¬ 
dustrial Gas Co., 161 So. 133. 173 
Miss. 361. 

59. La.—Mudge v. Commissioners of 
Exch.. etc.. Co., 10 Rob. 460. 

60. U.S —McConibay v. Wright, W. 
Vn., 7 S.Ct. 940, 121 U.S. 201, 30 L. 
Ed. 932.' 

14a C.J. p 1190 note 18. 



§ 1763 

ignating the creditors entitled to payment out of 
the assets, all creditors who are within the descrip¬ 
tive terms of the statute arc entitled to dividends,®^ 
and, as shown infra § 1765, those whose diligence is 
responsible for bringing the proceedings and sav¬ 
ing the assets are not entitled to a preference on 
this account to the exclusion of others within the 
terms of the statute. 

Affected hy contract under which claim made. 
The creditor s right to look to the principal of the 
corporate estate as security for his claim may be 
impaired by the terms of the agreement under which 
he claims, provided the agreement remains in 
force,®2 but, if the dissolution itself operates as 
breach of the contract by the corporation, the cred¬ 
itor, released thereby from the contract restric¬ 
tions, may then look to the assets of the corporation 
for the payment of his claim.®® 


19 C.J.S. 

§ 1764. -Existence and Nature of Claim 

Although the rule le not univereally observed, gen¬ 
erally claims, to be provable, must be fixed at the com¬ 
mencement of the dissolution prbceedings. Both tort and 
contract claims are provable, but obligations Incurred 
after dissolution are enforceable against the assets only 
if based on transactions necessary for winding up, rea¬ 
sonable expenses in the administration of the estate be¬ 
ing payable out of the corporate funds. 

While there are some apparently contrary author¬ 
ities, or at least circumstances, in which the rule 
has not been applied,®^ especially where dissolution 
is an incident of a receivership of an insolvent cor¬ 
poration and not the direct object of the proceed¬ 
ings,®® the general rule is that the status of all 
claims is fixed as of the date of the commencement 
of the dissolution proceedings;®® and the claims of 
creditors are to be adjusted according to their rights 
in the assets on that day,®*^ the judgment of disso¬ 
lution relating back to the commencement of the 
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81. N.T.—People v. American Loan, 
etc., Co., 69 N.E. 429, 177 N.Y. 231, 
modifying 84 N.Y.S. 114, 87 App. 
Div. 139, and reargument denied In 
re Simmons. 69 N.E. 1105, 177 N.Y. 
467. 

14a C.J. p 1190 note 20. 

88. Tcnn.—Moss v. Harpeth Acade¬ 
my, 7 Heisk. 283. 

83. Tenn.—Moss v. Harpeth Acade¬ 
my, supra. 

14a C.J. p 1190 note 24. 

88i U.S.—Pennsylvania Steel Co. v. 
New York City R. Co., N.Y., 198 
P. 721, 117 C.C.A. 603. 

Mass.—Jones v. Arena Pub. Co., 60 
N.E. 15. 171 Mass. 22. 

14a C.J. p 1191 note 25. 

Termlaatioa of leaso 

In the absence of any statute stat¬ 
ing what claims shall be provable, 
those creditors may share in the dis¬ 
tribution of the fund whose rights 
accrue while the fund is in control 
of the court, and within such time as 
is consistent with an expeditious set¬ 
tlement of the estate; and claims, 
the worth or amount of which can 
be determined by recognized methods 
of computation at a time consistent 
with the expeditious settlement of 
the estate, should be allowed and 
claims disallowed which arc so un¬ 
certain that their worth cannot be so 
ascertained, the question whether 
any of such claims are past due, im¬ 
mature. or contingent, not being de¬ 
terminative. and there being no equi¬ 
table reason why claims which are 
certain when presented and which 
are presented in time should have 
been certain at some arbitrary anteri¬ 
or period, such as at the appointment 
of the receiver. Thus, whefc a con¬ 
tract or lease of machinery provided 
that, if the lessee corporation be¬ 


comes insolvent or bankrupt, or has 
a receiving order made against it, 
the lease at the option of the lessor 
shall cease and determine, and on the 
making of a receiving order against 
lessee in proceedings for dissolution 
lessor notified both lessee and its re¬ 
ceiver such lease was terminated, 
lessor was entitled to allowance of 
its claim against its assets for the 
actual repair charges necessary to 
place the machinery in condition to 
lease to another lessee, as provided 
by the instrument of lease, as against 
the contention that such claim arose 
after the receivership, notwithstand¬ 
ing the action of claimant in giving 
notice of termination caused such 
claim to accrue. Claims for return 
charges provided by the Instrument 
were properly provable under con¬ 
tracts not providing for payment of 
necessary repairs, but where the con¬ 
tract provided, in addition to all oth¬ 
er payments required by the lease, 
for the payment of a stipulated sum 
on termination of the agreement as 
partial reimbursement of the lessor 
for deterioration of the leased ma¬ 
chinery, and certain other expenses, 
such stipulated sums cannot be 
claimed, where an allowance was 
made as required by another provi¬ 
sion of the lease agreement for the 
payment of such sums us may be 
necessary to put such machinery in 
suitable order and condition to lease 
to another lessee, there being no evi¬ 
dence of any deterioration or other 
expense.—Maybury v. Spinney-May- 
bury Co., 120 A. 611, 122 Me. 422. 

Tax 

Statutes relating to payment of 
debts of dissolved corporations were 
intended to cover every liability, al¬ 
though of an undetermined amount, 
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and embrace a potential obligation 
contingent upon a liability to pay 
taxes subsequently levied by statute 
upon an assessable basis of a prece¬ 
dent date.—Diamond Match Co. v. 
State Tax Commission. Md., 200 A. 
365. 

65. Pa.—O’Neil v. Burnett. 106 A. 
246, 263 Pa 216. 

14a C.J. p 1191 note 26. 

'What claims may be proved in re¬ 
ceiverships of Insolvent corpora¬ 
tions generally .see supra 9 1537. 

66. N.Y.—City of New York v. New 
York & South Brooklyn Ferry & 
Steam Transp. Co., 172 N.Y.S. 495, 
104 Wise. 438, nlHrmed 179 N.Y.S. 
914, 190 App Div. 939. 

14a C.J. p 1191 note 27. 

“For the purposes of valuing 
claims against the assets in the 
hands of the receiver, the date of 
the institution of the proceeding gov¬ 
erns.”—People V. Community Live 
Poultry Corporation, 216 N.Y.S. 302. 
304, 127 Misc. 396. 

Judgment snbseqnantlj obtained 
A corporation’s receiver properly 
disallowed a claim evidenced by a 
judgment secured against corpora¬ 
tion in another county after receiver¬ 
ship proceedings were instituted and 
with knowledge of them, since court 
rendering judgment had no jurisdic¬ 
tion over subject matter.—Miller v. 
International Fire Assur. Co. of 
America. Mo.App.. 196 S.W. 452— 
Miller v. Continental Assur. Co. of 
America. Mo.App., 196 S.W. 448. 

87. 6a.—^Union Point Nat. Bank v. 

Amoss, 87 S.E. 406, 144 Ga. 425, 
Ann.Ca8.1918A 74. 

N.Y.—People v. Metropolitan Surety 
Co., 98 N.E. 412, 205 N.Y. 186, 
Ann.Cas.l913D 1180. 

14a C.J. p 1191 note 28. 




19 aj.a 


CORPORATIONS 


§ 1765 


action ;®* nor is this rule affected by a statute which 
provides that the corporation shall continue in ex¬ 
istence for the purpose of "paying, satisfying and 
discharging any existing debts or obligations,” the 
word "existing” being construed as applying only to 
debts or obligations existing at the time of dissolu¬ 
tion.®® The debt may be fixed and determinable, 
however, and still not yet due.*^® Dissolution can 
have no legal effect as to creditors if not in compli¬ 
ance with the essential provisions of the controlling 
statutes, and hence a corporation’s misrepresenta¬ 
tion in a report to state officials, required by stat¬ 
ute, that the corporate debts were paid, prevents the 
dissolution from barring a claim for a tax due be¬ 
fore dissolution.^! 

A statute providing for the payment of "debts” 
by the trustees is construed to include the payment 
of claims which arc based on tort72 well as on 
contract.^® 

Obligations incurred after dissolution. The dis¬ 
tinction between a winding up and a continuance of 
the business, already adverted to in discussing the 
powers of the receiver supra § 1753, has applica¬ 
tion also in determining the validity of claims 
against the assets which arc based on transactions 
occurring after the dissolution; if the transaction 
was a necessary one for the winding up of the busi¬ 
ness, the claim may be enforced against the assets 
of the corporate, estate; if not necessary for that 
purpose, but sinqily incidental to a continuance of 
the business by the trustee in violation of his trust, 
the claim cannot be cnforced.'^^ Payment should not 
be allowed of taxes assessed against a corporation 
after the filing of the petition for its dissolution.'^^ 

Expenses. The reasonable expenses of the trus¬ 


tee or other representative in the administration 
of the corporate estate are payable out of that 
fund but the expenses of the majority stockhold¬ 
ers in maintaining their position in a controversy 
with the minority stockholders cannot be charged 
against the assets of the corporate estate.'^^ Nei¬ 
ther arc expenses incurred by a creditor in the 
maintenance of his rights against the corporation 
provable against the corporate estate,*^® even though 
the creditor’s acts inured to the benefit of the es¬ 
tate.*^® An order allowing payment of fees for 
counsel resisting the appointment of a receiver, hav¬ 
ing no basis of right in the statute, should be grant¬ 
ed, if at all, only as a matter of discretion in view 
of the essential equities of the particular caseif 
such order is ever allowable, it must be in excep¬ 
tional cases where the service of counsel is found to 
have been fruitful either in the discovery of a new 
fund or an existing one is thereby saved from de- 
pletion,®! and not where the resistance was inspired 
by a design to defraud stockholders of the corpo¬ 
ration.®® 

§ 1765. - Priorities 

On dissolution, the priorities are determined In ac¬ 
cordance with general equitable principles subject to con¬ 
trolling provisions of contract or statute. 

In accordance with the principles of administra¬ 
tion in equity, or under statutory rules which are 
generally based on equitable principles, the assets of 
a corporation in wdnding-up proceedings are to be 
distributed (1) to valid lien creditors according to 
their respective priorities, and to the extent necessa¬ 
ry fully to discharge their hens,®® (2) next to general 
creditors pro rata, where the assets will not suffice 
to pay all demands in full,®"* (3) surplus, if any, as 


G8. N.Y.—People v. Mclropolllan 
Surety Co., supra, 
a 4a C.J. p 111)1 note 29. 

€9. N.y.—New York v. Now York, 

etc., Ferrv, etc., Co., 172 N Y S 
495, 104 Misc. 43S. afTlrmed 179 
N.Y.S. 914. 

70. U.S.—Lively v. Picton, Ohio, 218 
P. 401, 1.14 C.C.A. 189. 

71. U.S.—In re Wolf Mfff. Indus¬ 
tries. C.C.A.Ind., 56 F.2d 64. 

72. N.Y.—Marataller v. Mills, 38 N. 
E. 370, 143 N.Y. 398. 

14a C.J. p 1191 note 32. 

Effect of dissolution on torts gener¬ 
ally see supra S 1732. 

73. Ark.—Bennett Lumber Co. v. 
Walnut Lake Cypress Co., 151 S. 
W. 275, 106 Ark. 421. 

Effect of dissolution on: 

Contracts generally see supra I 
1731. 

Debts see supra S 1734. 

74. U.S.—Mason v. Tewabic Min. 


Co., Mich.. 66 F. 391, 13 C.C.A. 
532. 

Pa.—Loiichhoim v. (Mawson Printing, 
etc., Co., 12 Pa.Super. 55. 

14a O.J. p 1191 notes 35, 36. 

76. Me—Johnson v. Monson Cons. 
Slate Co., 80 A. 750, 108 Me. 296— 
Johnson y. Johnson, 80 A. 741, 108 
Me. 272, Ann.Cns.l913A 1303. 
Il.I.—In re United Mut, P. Ins. Co., 
46 A. 273. 22 R.I. 108. 

76. U.S.—^American Ice Co. v. Po- 

cono Spring Water Co., Pa., 183 P. 
193, 105 C.C.A. 626, modifying. 

C.C., 179 F. 868. 

Mo.—Wank v. Feet, Mo.App., 190 S. 
W. 88. 

14a C.J. p 1191 note 38. 

77. U.S.—Mason v. Pewabic Min. 
Co.. Mich., 66 F. 391, 18 C.C.A. 
532. 

14a C.J. p 1191 note 39. 

78. Me.—Bisbee v. Ml. Battle Mfg. 
Co., 77 A. 778, 107 Me. 186. 
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79. Me—Bi&bce v. Mt. Battle Mfg. 
Co., supra 

14a C.J. p 1192 note 41. 

80. Iowa.—State v. Associated 
Packing Co., 193 N.W. 404, 195 
Iowa 1136. 

81. Iowa.—Slate v. Associated 
Packing Co., supra. 

88. Iowa.—State v. Associated 
Packing Co., supra. 

83. Mich.—Wabash Ry. Co. v. Mar¬ 
shall. 195 N.W. 134, 224 Mich. 

593. 

Va.—Gudebrod v. Ward’s Adm'r, 182 
S E. 118, 165 Va. 444. 

14a C.J. p 1192 note 43. 

Priorities on insolvency generally 
see supra SS 1547-1569. 

84. Mich.—^Wabash Ry. Co. v. Mar¬ 
shall, 196 N.W. 134, 224 Mich. 
593. 

N.y. —Central Union Trust Co. of 
New York v. American Ry. Traffic 

I Co., 190 N.Y.S. 674, 198 App.Div. 
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shown infra § 1767, to stockholders, the status of all 
parties being determined, as stated supra § 1764, at 
the date of the commencement of dissolution pro¬ 
ceedings, so that no rights can be subsequently ac¬ 
quired by a creditor which will entitle him to a larg¬ 
er participation in its assets.®® Corporate debts 
take precedence over individual obligations of the 
sole stockholder.®® A pledge of its property made 
by a corporation when solvent, and for an author¬ 
ized purpose to secure a corporate debt, gives to 
the pledgee a prior lien as against a claim of a sub> 
sequent judgment creditor.®*^ 

Controlled by contract or statute. Priorities of 
all parties entitled to share in the distribution of 
corporate funds may be controlled by agreement be¬ 
tween them,®® or the order of payment may be pro¬ 
vided for by statute, or charter, cither expressly®® 
or by fair implication.®® Under some statutes the 
claims of general creditors are divided into fixed 
and contingent claims, claims fixed at the beginning 
of dissolution proceedings being entitled to priority 
over contingent claims.®^ It is held, however, un¬ 
der a statute for the disposition of the property of 
a corporation among its “fair and honest creditors,” 
in an action for dissolution, distribution is to be not 
merely among those whose diligence has given di¬ 
rection to the conduct of the proceedings, but among 
all who are within the descriptive terms of the stat¬ 
ute and all unpreferred creditors stand on an equal 
footing and are entitled to a ratable division among 


them of the funds.®* Where the articles of incor¬ 
poration were canceled by the secretary of state 
but the effect of such cancellation under the statute 
was not to terminate the powers, privileges, and 
franchises of the corporation or render its subse¬ 
quent acts void, liens created on its property there¬ 
after and before final dissolution are entitled to pri¬ 
ority over claims of general creditors existing at 
the time of the cancellation.®® 

Claims of directors, officers, stockholders and em¬ 
ployees. Directors, having claims against the cor¬ 
poration, have no right to preference over other 
creditors.®^ An officer or stockholder, who has no 
interest in the winding up of the affairs, may partic¬ 
ipate as a creditor in the distribution of the assets 
of the corporation;®® to the extent of his claim as 
creditor he is entitled to equal treatment with oth¬ 
er creditors;®® but an officer who allowed sums 
claimed by him to remain in the corporation's treas¬ 
ury, with knowledge of the corporation's obligation 
to give a lien to another for advancements, can par¬ 
ticipate only as a general creditor subject to the 
lien.®"^ Statutes sometimes provide that laborers 
shall have preferred claims in all assignments of 
property, and such statutes are applicable not mere¬ 
ly to assignments for the benefit of creditors, or to 
insolvency j)r()cccdings, but also to a winding up of 
the affairs of a dis.solved corporation.®® Claims of 
employees for wages due to them for services re¬ 
quired for the preservation of corporate property 


303, affirmed 135 N.E. 905, 233 N. 
Y. 531. 

N.C.—Ba.ssett v. Tamlioo Cooperage 
Co., 126 S.E. 14, 188 N.C. 611. 

14a C.J. p 1192 note 45. 

Priority to vtockliolderi 

Creditors have the right to be 
paid out of assets with priority to 
stockholders. 

tJa—Sommer v. New York Mill End 
I'ants Co., 126 S.E. 266, 33 Ga.App. 
374. 

l»a.—Stone v. New Schiller Building 
& Loan Ass’n, 153 A. 758, 302 Pa. 
544. 

Va.—Marshall v. Fredericksburg 
Lumber Co., 173 S.E. 553, 162 Va. 
136. 

Tex.—Lyon-Gray Lumber Co. v. Gi¬ 
braltar Life Ins. Co., Com.App., 269 
S.W. 80, reversing, Clv.App., 247 S. 
W. 662. 

Statutory duty of trusteea 

Statutory provision requiring trus¬ 
tees to make pro rata distribution 
among creditors of corporation on 
dissolution does not relate only to 
trustees whom creditors or stock¬ 
holders have unsuccessfully sought 
to remove.—Camden Mortp. Guaran¬ 
ty & Title Co. v. Haines. IGO A. 413, 
110 N.J.Eq. 461. 


85. U.S.—Taylor v. Life Assoc, of 
America, C.C.Tenn., 13 F 493. 

Pa.—Dean’s Appeal, 98 Pa. 101. 

S.C.—Clinkscaies v. Pendleton Mfg. 

Co., 9 S.C. 318. 

14a C.J. p 1192 note 48. 

83. Ill.—pyott V. Kahn. 6 N.E.2d 
270, 288 Ill.App. 627. 

Ky.—Hawley Coal Co. v Bruce, 67 S. 
W.2d 703. 252 Ky. 455. 

87. U.S.—-Wing v. Charleroi Plate 
Glass Co., C.C.Pa., 112 F. 817, re¬ 
versed on other grounds 122 F. 
897, 69 C.C.A. 123. 

14a C.J. p 1192 note 49. 

88. N.Y.—Steinbrink v. Vause, 168 
N.Y.S. 880. 181 App.Div. 378, af¬ 
firmed 127 N.E. 922, 228 NY. 696. 

Or.—^Kleinschmidt v. Central Trust 
Co., 203 P. 598, 103 Or. 124. 

14a C.J. p 1192 note 50. 

89. N.Y.—People v. American L. & 
T. Co., 76 N y S. 563, 70 App.Div. 
579, affirmed 65 N.E. 200, 172 N.Y. 
371. 

90. N.Y.—Central Union Trust Co. 
of New York v. American Ily. 
Traffic Co., 190 N.Y.S. 674, 198 App. 
Div. 303, affirmed 135 N.E. 906, 233 
N.Y. 531. 

14a C.J. p 1192 note 53. 

91. U.S.—Pennsylvania Steel Co. v. 

1548 


New York City R. Co.. N.Y., 198 F. 
721, 117 C.C.A. 503. 

NY.—IVople V. Metropolitan Sure1> 
Co., 98 N.E. 412, 206 N.Y. 136. 
Ann.Ca.s.l913D 1180—People v. 

Metropolitan Surety Co., 156 N.Y. 
S. 1027, 171 App.Div. 15. 

98 . N.Y.—People v. American Loan, 
cte., Co., 69 N.E. 429, 177 N.Y. 231, 
232, modifying 84 N.Y.S. 114, 87 
App Div. 139, and reargument de¬ 
nied 69 N.E. 1105, 177 N.Y. 467. 

93. Ohio.—Eversman v. Ray Ship- 
man Co.. 152 N.E. 643, 115 Ohio St 
266. 

94 . Mo.—Pride v. Pride Lumber Co.. 
84 A. 989, 109 Me. 452. 

96 . N.Y.—Cross v. Beguelin, 235 N. 
Y S. 336, 226 App.Div. 349, affirmed 
169 N.E. 378, 252 N.Y. 262. 

14a C.J. p 1193 note 71. 

96. U.S.—Peckett v. Wood, N.J., 234 
F. 833, 148 C.C.A. 431. 

97. Va.—Gudebrod v. Ward’s Adm’r, 
182 S.E. 118, 165 Va. 444. 

98b Cal.—Visalia Bank v. Dillon- 
wood Lumber Co.. 82 P. 374, 148 
Cal. IS. 

Priority of laborers’ Hens in insol¬ 
vency generally see supra §9 1562- 
1664. 
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are charges on the proceeds of the property when 
sold.®® Officers, directors, and stockholders who 
are wage-earners have the same preference as any 
other wagc-earner,i and a statute forbidding pay¬ 
ments to officers, directors, or stockholders by a cor¬ 
poration refusing to pay other debts but making la¬ 
borers* wages preferred claims, does not prohibit 
payment of wages for labor performed.^ As shown 
infra § 1769, a mortgage given to preferred stock¬ 
holders to secure their right of preference over oth¬ 
er stockholders does not give them the standing of 
lien creditors, so as to entitle them to a preference 
over general creditors. 

Claims of garnishment or attachment creditors. 
The status of attachment liens is determined when 
the bill for dissolution is filed,^ and the rights of 
priority, as then determined, are not lost by mere 
failure of attachment creditors to pursue useless 
statutory methods of enforcing them,^ although 
these rights may be waived or barred by conduct 
of the party having the right.^ Attachment credi¬ 
tors are entitled to priority of payment in the order 
of the filing of their attachments,® and a subsequent 
attaching creditor who satisfies the claims of prior 
attaching creditors is entitled to be subrogated to 
their rights.*^ Where garnishment is not based on 
an attachment, but is on a common-law suit, the 
garnishing creditor is not entitled to a preference 
over other general creditors but inasmuch as 
property may be s.ived for the general creditors 
by the diligence of the garnishing creditor, the stat¬ 
utes sometimes provide tha* he shall be entitled to a 
refunding of the costs of the garnishment proceed¬ 
ings ahead of the general creditors.^* When proj)- 
erty which has been attached as the property of a 
corporation is taken into the possession of a receiv¬ 
er of such corporation, under the direction of the 
court, subject to the attachment, the receiver’s pos¬ 
session is subordinate to the specific lien of the at¬ 


tachment, and such lien comes in ahead of the re¬ 
ceiver’s claim for compensation or disbursements 
but if the lienor is a party to the proceedings, and 
the receiver takes into his possession the property of 
the lienor, as well as of the former owner, to pro¬ 
tect it for all parties, the lienor’s interest is charge¬ 
able with the expense of protecting the property or 
changing it into moncy.^i 

Claims of the state. In the absence of statute au¬ 
thorizing it, the state is not entitled to priority over 
other creditors ,12 it jg ti^ij that when a war¬ 
rant for taxes has been issued a lien is acquired 
thereby, which takes precedence of the equitable 
claims of creditors who subsequently bring the prop¬ 
erty into the custody of the law.l® 

Costs, fees, and expenses. Fees and expenses of 
winding up come in ahead of all claims.i^ The fees 
of an attorn(‘y, for services rendered after the dis¬ 
solution, if included within the reasonable costs of 
administration, are entitled to priority of payment,i® 
otherwise not.i® A claim against a corporation for 
costs of suit brought by it in good faith in the 
course of winding-up its affairs is entitled to prior¬ 
ity over the claims of its general creditors.!^ 

Jf^aizrr of priority. A creditor entitled to prior¬ 
ity may waive his rights,!*^ but his conduct in order 
to operate as a waiver must be such as to be incapa- 
hie of any other explanation.^® 

§ 1766. - Proceedings for Determination, 

and Payment 

a. In general 

b. Exclusiveness of statutory method 

c. Compliance with statutory and court 

requirements 

d. Reference 

e. Defenses and objections 


99. N.Y.-—Matter of Muller. 47 N.Y. 

S. 277, 21 App.Div 629 
1. N.Y.—Marine Trust Co. of Buf¬ 
falo V. Tralles, 263 N.Y.S. 750. 147 
Mise. 426. 

3. N.Y.—Marine Trust Co. of Buf¬ 
falo v. Tralles, supra. 

a Me.—Blsbee v. Mt. Battle Mfff. 

Co., 77 A. 778. 107 Me. 185. 

14a C.J. p 1193 note 60. 

4. Me.—BIsbeo v. Mt. Battle Mfg. 

Co., supra. 

5. Me.—Blsbee v. Mt. Battle Mfp. 

Co., supra. 

6. Me.—Bisbee v. Mt. Battle MfR. 

Co., supra. 

7. Me.—Bisbee v. Mt. Battle Mfg. 

Co., supra. 

14a C.J. p 1193 note 64. 


8. Ga.—I’atler.son v. Beck, 66 S.E. 
911, 133 Ga, 701. 

9. <«a—Patterson v. Beck, supra. 

10. N.Y.—Mailer of Atla.s Iron 

Constr. Co., 46 N.Y.S. 467, 19 App. 
Div. 415. 

11. N Y.—Matter of Atla.s Iron 
Constr. Co., supra. 

12. La—McIntosh v. Merchants’, 
etc.. Ins. Co., 9 La Ann. 403. 

Me.—^Bisbee v. Mt. Battle Mfg. Co., 
77 A. 778. 107 Me. 185—Johnson v. 
Monson Cons. Slate Co., 80 A. 750, 
lOK Me 296. 

14a C.J. p 1193 note 69. 

13. N.Y.—Matter of Columbian Ins. 
Co., 3 Abb.Dec. 239, 8 Keyes 123. 

14. N.Y.—In re Atlas Iron Constr. 
Co., 46 N.Y.S. 467, 19 App.Div. 
415. 


15. U.S.—American Ice Co. v. Po- 
cono Spring Water Icc Co., Pa., 183 
P. 193, 105 C.C.A. 625. 

N.Y—People v. Metropolitan Surely 
Co, 156 N.Y.S. 1027. 171 App.Div. 
15. 

16. N.Y.—People v. American Loan, 
etc., Co., 75 N.Y.S. 663, 70 App.Div. 
579. modifying 73 N.Y.S. .584, 36 
Misc. 355, and affirmed 65 N.E. 200, 
172 N.Y. 371. 

14a C.J. p 1193 note 77. 

17. Cal.—Ephraim v. Pacific Bank. 
69 P. 436. 136 Cal. 646. 

18. Me.—Bisbee v. Mt. Battle Mfgr. 
Co.. 77 A. 778, 107 Me. 186. 

19. W’ash.—Manhattan Trust Co. v. 
Seattle Coal, etc., Co., 53 P. 951, 19 
Wash. 493. 

14a C.J. p 1193 note 90. 
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f. Appeal 

g. Payment 

a* In General 

The rights of alleged creditors may be determined 
In appropriate proceedings, as In the dissolution prb- 
ceedings or In a suit In equity, the burden being on 
claimants to establish their claim by sufflclent evidence! 

The right of a person, claiming to be a creditor to 
share in the distribution of assets in the hands of 
the receiver, may be determined on application to 
the court in the dissolution proceedings .20 Thus 
the state's preference over equitable claims of credi¬ 
tors acquired by a warrant and lien for taxes may 
be enforced in proceedings for dissolution of the 
debtor and the intervention of the attorney-gen¬ 
eral in the dissolution, proceedings is not required 
for the enforcement of this right .22 Under a stat¬ 
ute providing for a winding-irp by the officers as 
trustees, a creditor may maintain a suit in equity 
against the officers to require an accounting from 
them as trustees,23 and the court having jurisdiction 
to distribute the fund has power to liquidate his 
claim,24 and to determine the right of all claim¬ 
ants to share in the fund.25 One having a legal 
claim against a corporation and attempting to en¬ 
force it against the assignee of all the assets of the 
corporation on the theory that such assets were a 
trust fund for the corporate creditors can do so only 
in equity,26 In a suit to compel distribution, deter¬ 
mination of all debts and credits, including those of 
the trustees personally and as trustees, is essential 
before the case is finally closed and the receiver dis¬ 


charged.27 Where a mortgage securing bonds of 
the dissolved corporation was assumed by another, 
the mortgage trustee in order to establish his claim 
against the receiver must show that the mortgage 
security and the assumption of the mortgage are 
insufficient security.28 A decree distributing the 
assets of a dissolved corporation and discharging 
the trustees prevents a creditor, who was a party 
to the suit, from maintaining a subsequent bill 
against the trustees to reach unpaid stock subscrip- 

tions.29 

The burden is on claimant to establish his claim*® 
and its priority and general rules as to the 
weight and sufficiency of evidence apply.** 

A laborer's lien against an insolvent corpora¬ 
tion is not invalid because sworn to and filed after 
a suit to wind up its affairs and apply its property to 
debts.** 

Surrender of liens. In the absence of statute or 
order of court requiring it, lien holders are not 
obliged to surrender their liens before sharing in 
the assets in the hands of a receiver;*^ but, under 
a statute authorizing the court on the dissolution 
to make such order with reference to the distribu¬ 
tion of its assets as may be just and conformable 
to law the court may direct that a lien holder shall 
surrender his lien before sharing in distribution of 
assets.** 

Record of approval of claim. It is not necessary 
that approval of a creditor's claim by the trustees 
should appear on the face of the record.** It is 


aa N.Y.—Rinn V. Astor F. Ins. Co., 
69 N.Y. 143. 

14a C.J. p 1193 note 81. 

21. N.Y.—Matter of Columbian Ins. 
Co.. 3 Abb.Dec. 239, 3 Keyes 123. 

22 . N.Y.—Matter of Columbian Ins. 
Co., supra. 

23. U.S.—^American Ice Co. v. Po- 
cono Spring: Water Ice Co., C.C. 
Pa. 165 P. 714. 

Action against trustees after dissolu¬ 
tion see supra S 1746. 

24 . U.S.—American Ice Co. v. Po- 
cono Spring Water Ice Co., supra. 

25. U.S.—American Ice Co. v. Po- 
cono Spring Water lee Co., supra. 

W.Va.—Stiles v. Laurel Fork Oil, 
etc.. Co.. 35 S.E. 986, 47 W.Va. 
838. 

14a C.J. P 1194 note 84. 

26. N.J.—Harris v. Ksperanza Min¬ 
ing Co., 109 A. 826, 91 N.J.Eq. 
168. 

27. Colo.—Stuart v. Chaney, 242 P. 
638, 78 Colo. 421. 

28. N.J.—^In re New Jersey Itefrig- 
erating Co., 131 A. 882. 99 N.J.Eq. 

441 . 


29. U.S.—Chavent v. Schefer, C.C. 

N.Y., 69 F. 231. 

30. Mich —In re Dissolution of 

Field Body Corporation. 216 N.W. 

6, 240 Mich. 28. 

31. Mich.—In re Dissolution of 

Field Body Corporation, supra. 

32. Bvldsaos held vnfllclsnt 

(1) To sustain disallowance of 
claim for services.—Weller v. Wolf, 
50 F.2d 1014, 60 App.D.C. 249. 

(2) To establish that indebtedness 
incurred by the president for stock 
of company in which corporation 
owned stock was an indebtedness in¬ 
curred in an effort to save corpora¬ 
tion's Investments and was con¬ 
curred in by the treasurer objecting 
to allowance of such claim against 
the corporation, so that claim was 
chargeable against the corporation.— 
In re Huse & Caldwell, 196 A. 9, 328 
Pa. 211. 

(3) To sustain finding charging 
manager of corporation with funds 
paid out as premiums on policy in¬ 
suring his life payable to his wife 
as beneficiary, and with deduction 
from salary during period of Illness, 
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and holding his charge of ten cents 
per mile to corporation for use of 
his automobile excessive.—Cavalier 
Advertising Service v. Hudson, 90 S. 
W.2d 28. 262 Ky. 282. 

Bvldence held iasuffloleat 

To establish validity of chattel 
mortgage and conditional sales con¬ 
tract procured by incorporator, di¬ 
rector, president, and person having 
management and control of affairs of 
insolvent corporation as security for 
his own personal advantage and to 
make certain the payment to him of 
debts previously created by sale of 
property to corporation.—State v. 
Exilne Fuel Co., Iowa, 276 N.W. 41. 

33. W.Va.—^Kahle v. Long Beach 
Oil Co., 41 S.E. 233. 51 W.Va. 318. 
84. U.S.—Chesapeake, etc., Coal, 
etc., Co. v. Black, Mo., 224 F. 924, 
140 C.C.A. 402. 

35. Conn.—Ward v. Connecticut 
Pipe Mfg. Co., 41 A. 1067, 71 Conn. 
346, 71 Am.S.R. 207, 42 L.R.A. 
706. 

t4a C.J. p 1194 note 91. 

36. Mo.—Real Est. Sav. Inst. v. 
Fisher, 9 Mo.App. 698. 
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sufficient that the approval may be fairly inferred 
from evidence outside the record**^ 

b. Exclusiveness of Statutory Method 

If statutory method Is not exclusive, claimant may 
pursue his remedy independently; but, if he presents his 
olalm In the dissolution proceedings he becomes a party 
to .the suit. 

Whether or not statutes prescribing methods of 
proof of claims by creditors in the process of dis¬ 
solution are exclusive depends on the wording of 
the statute; if the statute is construed as not pre¬ 
scribing an exclusive method for the liquidation of 
the creditor’s claim, he may decide not to become a 
party to the proceedings but to pursue his remedy 
independently of them;^8 but, if he presents his 
claim in. the dissolution proceedings, he thereby be¬ 
comes a party to the suit, and submits himself to 
the jurisdiction of the court for the settlement out 
of the funds to be distributed.^® 

c. Compliance with Statutory and Court Be- 

quirements 

statutory and court requirements are binding on 
all creditors who submit their claims for allowance and 
should be complied with. 

The claims should be proved in the manner di¬ 
rected by the court of chancery where the statute 
so contemplates.^® W herever the court by its de¬ 
cree lays down rules for allowing and paying claims, 
the terms of the decree will be binding on all cred¬ 
itors who submit their claims for allowance under 
it.^^ The dissolution decree sometimes provides for 
the barring of all claims which are not presented 
for allowance jmrsuant to an order of the court, of 
which due notice shall be j»iven;'*2 and such decree 
concludes all creditors or claimants so far as relates 
to the assets of which the court acquires posses¬ 
sion, the proceeding being essentially one in rem,^^ 
but cannot affect the right of a creditor who was a 
nonresident of the state to maintain an action on his 


claim, unless he was brought in by personal serv¬ 
ice on him or appeared in the suit.^® 

Time limitations. The time for presenting claims 
may be limited by statute,^® or by order of the 
court.^7 A statutory limitation bars the right of 
the creditor to present his demand after the statu¬ 
tory period has terminated.^® Where the limita¬ 
tion of time is laid down by the court, it may ex¬ 
tend the time for proving claims,^® and, even if the 
time is not extended, it may receive proofs after the 
time fixed for barring claims not proved, so long 
as the fund remains undisturbed and no new rights 
have accrued to others.®® Where a suit to enforce 
a laborer’s lien under a statute preferring laborers* 
claims must be commenced within a certain period 
fixed by statute, a suit for the dissolution brought 
by a creditor other than the lienor for the benefit 
of himself and other creditors is a bringing of a 
suit, within the meaning of the statute, sufficient to 
preserve the creditor’s right.®i 

d. Reference 

Proceedings on a reference Including notice, excep¬ 
tions to the report, and subsequent matters must con¬ 
form to the requirements of applicable statutes, rules 
of court, and equity practice. 

Under a statute providing that a copy of all mo¬ 
tions and other applications in dissolution proceed¬ 
ings shall be served on the attorney general, notice 
must be given to him of a creditor’s application for 
reference of his claim to a referee,®2 but the at¬ 
torney general waives any irregularity in this re¬ 
spect by failing to object to final judgment on the 
referee’s report where notice of the judgment and 
a copy of it arc served on him.***® 

Exceptions to referee's report. A creditor’s ob¬ 
jections to a referee’s report disallowing his claim 
arc properly taken by exceptions to the referee’s 
reports.®^ If exceptions to a referee’s report are 
properly taken by a creditor, he is entitled to notice 


37. Mo.—Heal K.st. Sav. Insl. v. 
Fisher, supra. 

aa N.y.—I.udinKton V. Thompson. 
47 N.H3. »03, ir>3 NY. 491), alTlim- 
Inff 38 N.y.S. 768. 4 App.Div. 

117. 

Tex.—Houston Ice, etc., Co. v. Nlco- 
llnl, CIv.App., 96 S.W. 84. 

Wajih.—Jensen v. Kohler, 139 P. 978, 
93 Wash. 8. 

14a C.J. p 1194 note 95. 

89. N.Y.—Matter of Ituffalo City 
Bank, 10 Paig^e 378. 

4MI. N.J.—Camden Mortff. Guaranty 
ft Title Co. V. Haines, 160 A. 413, 
110 N.J.Eq. 461. 

41« Minn.—Freeman v. Children's 


Endowment Soc„ 65 N.W. 626, 63 
Minn. 393. 

48, U.S.—Metropolitan Rubber Co. 
V Place, N.T., 147 F. 90. 77 C.C.A. 
262. 

43. U.S.—Metropolitan Rubber Co. 
V. Place, supra. 

44. IT.S.—Metropolitan Rubber Co. 
V. Place, supra. 

45. U.S.—Metropolitan Rubber Co. 
V. Place, supra. 

43. N.y.—In re Harmony F., etc., 
Ins. Co.. 46 N.Y. 310. 

47. Me.—Bisbee v. Mt. Battle Mfx. 
Co., 77 A. 778, 107 Me. 185. 

48. N.y. —In re Harmony F., etc., 
Ins. Co.. 45 N.y. 810. 
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49. Mo.—Bisboo v. Mt. Battle Mfg. 
Co.. 77 A. 778, 107 Me. 185. 

50. Me.—Bisbee v. Mt. Battle MfK* 
Co., supra. 

51. W.Va.—Kahle v. Long Reach Oil 
Co., 41 S.E. 233, 61 W.Va. 313. 

lia C.J. p 1194 note 11. 

68. N.Y.—Eustace v. New York 
Bldg. Loan Banking Co., 90 N.Y.S. 
784, 98 App.Div. 97. 

53. N.Y.—People v. American 
Steam-Boiler Ins. Co.. 88 N.Y.S. 
406, 3 App.Div. 504. 

54. N.y. —People v. New York Fed¬ 
eral Bank. 107 N.Y.S. 811, 122 App. 
Div. 810. 
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from the receiver of the hearing on the report,®® 
and action of the court approving the receiver’s ac¬ 
counts without such notice being given to the ex¬ 
cepting creditor by the receiver does not prejudice 
the creditor’s rights.®® A court rule requiring ex¬ 
ceptions to a referee’s report to be taken within a 
time fixed and that the report shall become abso¬ 
lute where exceptions are not taken within that 
time is subordinate to the terms of a statute re¬ 
quiring equal distribution of the assets of a dissolv¬ 
ed corporation to fair and just creditors, so that, 
if exceptions are properly taken by some creditors 
of a class, the action of the court on the exceptions 
will inure to the benefit of creditors not excepting 
by force of the provisions of the statute.®^ 

Confirmation of ref creeps report. Creditors’ rights 
to assets which are being distributed by the court 
arc determined by a decision of the court on appeal 
from an order of confirmation of the report of the 
referee which disposes of the entire fund and di¬ 
rects its distribution among certain creditors.®® 

Commissioners appointed under a statute to re¬ 
ceive and decide on claims against the dissolved cor- 
])oration arc referees in chancery,®® and exceptions 
to their report must be determined by equity prac¬ 
tice.®® 

e. Defenses and Objections 

Any defense which the corporation couid make in an 
action by the creditor is avaiiabie as an objection to al¬ 
lowance of the creditor's claim, but only such matters 
are available. 

The receiver, stockholders, creditors, or other per¬ 
sons in interest may in the corporate name, under 


some statutes, defend any doubtful claim presented 
for payment out of the assets,®^ and may question 
both the validity and priority of such claim, such 
procedure not being a collateral attack.®® Any de¬ 
fense which a corporation could make in an action 
by a creditor against it is available as an objec¬ 
tion to an allowance of the creditor’s claim against 
the assets of the corporation when dissolved;®® and, 
conversely, matters not constituting a defense to an 
action by a creditor against a corporation cannot be 
made the basis of an objection to the allowance.®^ 
While it has been held that neither a receiver nor a 
stockholder in behalf of the corporation will be al¬ 
lowed to answer the alleged creditor’s claim by fil¬ 
ing a counterclaim seeking affirmative relief against 
the creditor,®® a note drawn by an officer payable to 
himself and transferred for an individual debt may 
be canceled and the amount credited on a debt due 
the corporation by such officer.®® .Setting aside a 
deed from the corporation to its president as a fraud 
does not preclude the latter from proving any claim 
he may have against the corporation.®*^ In the ab¬ 
sence of a statutory assignment or common-law 
agreement among creditors, one accepting dividend 
checks from a liquidating agent of the corporation 
wilh knowledge of the liquidation but without agree¬ 
ing to accept them as final settlement does not 
waive and is not estopped from further recovery on 
his claim.®® 

f. Appeal 

An order authorizing payment cannot be appealed 
from after payment. An appeal from an order of dia- 
allowance does not present the question whether rules 
of the court for allowing and paying claims are in deroga- 


55. N.Y.—People v. Now York Fed¬ 
eral Bank, supra. 

56. N.Y.—People v. New York Fed¬ 
eral Bank, supra. 

57. N.Y.—People v. American Lioan, 
etc., Co, 69 N.F3. HOB, 177 N.Y. 467. 
denyinff rearKumenl 69 N.E. 429, 
177 N.Y. 231. modifying 84 N.Y.S. 
114, 87 AppDlv. 139. 

14a C.J. P 1J95 note 18. 

58. N.Y.—People v. American Loan, 
etc.. Co., 84 N.Y.S. 114, 87 App.DIv. 
139, modified 69 N.K 429, 177 N.Y 
231, reargument denied 69 N.K 
1105, 177 N.Y. 467. 

59. Mo.—State v. Peter Cooper 
Bldg:., etc., A.SSOC., 78 Mo.App. 104. 

60i N.Y.—Stale v. Peter Cooper 
Bldx.. etc., Assoc., supra. 

61. W.Va.—Griffith v. Black Water 
Boom, etc., Co.. 33 S.K 125, 46 W. 
Va. 66. 

14a C.J. p 1195 note 22. 

68. Mich.—In re Dissolution of 
Field Body Corporation, 215 N.W. 
6, 240 Mich. 28. 


63. Va.—Triplett v. Fauver, 48 S. 
E. 875. 103 Va, 123. 

14a C.J. p 1195 note 23. 

Bestraininff collection 

Stockholders to whom are dis¬ 
tributed substantially all assets of 
corporation could enjoin collection, 
out of such assets, of judgment 
atjrainst corporation, where corpora¬ 
tion could have enjoined collection 
of such Judgment.—Bankers Trust 
Co. V. Hale & Kilburn Corporation, 
C.C.A.N.y.. 84 F2d 401. 

64. Del.—Grone v. Economic L. Ins. 
Co.. Ch.. 80 A 809. 

Ga.—Union Point Nat. Bank v. 
Amoss. 87 S.K 406, 144 Oa. 425, 
Ann.Cas.1918A 74. 

14a C.J. p 1195 note 24. 

Claim baaed on paid note 

That claim for Indebtedness In¬ 
curred on corporation’s behalf was 
based on a note xtven by claimant’s 
testator to a third person and note 
had been dischargred by claimant did 
not preclude recovery on claim on 
theory that the note wae dlscharered. 
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—In re Bu.se & Caldwell, 196 A. 9. 
328 Pa. 211. 

65. Counterclaim eonndinfir in tort 

Where creditor, having filed class 
bill at^ainst corporation for liquidal- 
inR receivership, filed claim alle^rinir, 
amonf? other thing's, breach of con¬ 
tracts for manufacture of certain 
patenlod devices by creditor for cor¬ 
poration, stockholder, in behalf of 
corporation, Js not entitled to main¬ 
tain counterclaim for damafires al¬ 
legedly caused by creditor’s purpose¬ 
ly breaching contracts and ruining 
corporation’s business and appro¬ 
priating corporation’s inventions.— 
General Electric Co. v. Penn Heat 
Control Co.. 178 A. 587. 20 Dcl.Ch. 
389. 

68b Ohio.—In re Empress Josephine 
Toilet Co.. 1 Ohio N.P.,N.S.. 20. 

67. Mich.—Baker v. llellner Realty 
Co., 251 N.W. 793, 266 Mich. 625. 

68. S.C.—Happ Bros. & Co. v. J. O. 
Jones Co., 176 S.K 321, 173 S.C. 
511. 
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tion of the plaintiff’s rights. Whers claims rsjcetsd be¬ 
low arc allowed on appeal, the creditors should enter 
orders establishing their claims. 

After payment of a creditor’s claim, the order of 
the court authorizing payment cannot be appealed 
on.®® Where the court in its judgment lays down 
rules for allowing and paying claims, an appeal 
from an order of disallowance presents only the 
question whether the order of disallowance was 
baised on the rules laid down;*^® if the rules them¬ 
selves are in derogation of a creditor’s rights, the 
creditor’s remedy is by motion to vacate or modify 
them, and, on the denial of the motion, by appeal 
from such order of the court denying the motion.^^ 

Where, in the proceedings to dissolve, claims of 
creditors are rejected, but are subsequently allowed 
by the court of appeals, and are sent back for fur¬ 
ther hearing, the proper practice of the creditors is 
to enter orders establishing their claims against the 
funds in the hands of the receiver of the corpora¬ 
tion.^® 

g. Payment 

Payment should be made to all persons entitled In 
the amount and order and at the time proper under the 
circumstances of the case. 

Payment of claims is made on the basis of a com¬ 
putation of their amounts including costs up to the 
time of the filing of the bill for dissolution, and no 
further.^® Payments made to some creditors only, 
leaving others entitled unpaid, are void.'^^ 

Creditors whose claims are disallowed on the 
ground that they did not accrue before proceedings 
to dissolve began are entitled to payment from any 
surplus remaining after all claims in existence when 
the action for dissolution was commenced have been 
discharged.75 Payment of contingent liabilities 
must be provided for before any surplus remaining 
is divided among stockholders,*^® and under a stat¬ 
ute making directors liable for any loss occasioned 
to a creditor occurring from a premature distribu¬ 


tion of assets to stockholders, a holder of a contin¬ 
gent claim may recover for any loss sustained by 
him due to such distribution without provision being 
made for the payment of his claim when it ma- 

tures.'^7 

Dividends in liquidation proceedings. The rights 
of a creditor in a dividend declarec^ in liquidating 
the affairs of a dissolved corporation are to be com¬ 
puted on the original claim, proved by the creditor, 
without deducting any amount which he may have 
collected from the stockholders thereon since its al¬ 
lowance,^® but subject to the qualification that he 
cannot receive from both sources more than the ag¬ 
gregate amount of his claim.*^® 

Interest ceases on interest bearing obligations as 
soon as an action to dissolve the corporation has 
been commenced and the corporate assets come into 
the ^control of a court for administration.®® This 
rule, however, does not apply where the dissolved 
corporation is solvent.®^ Interest may also be al¬ 
lowed on money advanced in substantial amounts, 
where such money was indispensable before disso¬ 
lution for carrying on the corporate functions and 
after dissolution to proceeding with the liquida¬ 
tion.®® 

Time of payment; adjustment. Payment of 
claims either in w'holc or in part should be post¬ 
poned until the accounts between the parties are so 
far adjusted as to make payment proper,®® and an 
order of the court directing full payment of the 
claim, if made before such adjustment has been 
had, may be reconsidered by the court and the whole 
matter resubmitted.®^ 

§ 1767. Distribution among Stockholders 

Subject to certain exceptions, members or stockhold¬ 
ers of record at the time of dissoiution or their assignees 
are entitied to share ratably in the surplus remaining 
after payment of the debts, no matter how small that 
surplus may be or how difficult to distribute. 


69. Ill.—Republic L. Ins. Co. v. Swi- 
Kert. 25 N.E. 680, 135 111. 150. 12 L. 
U.A. 328. 

70. Minn.—Freeman v. Children’s 
Endowment Soc.. 65 N.W. 626, 63 
Minn. 333. 

71. Minn.—Freeman v. Children’s 
Endowment Soc., supra. 

79. N.y. —People v. Mercantile 
CJredlt Guaranty Co., 72 N.Y.S. 373, 
36 Misc. 755. 

73. Me.—Bisbee v. Mt. Rattle Mfff. 
Co., 77 A. 778. 107 Me. 185. 

74. Ark.—Dozier v. Arkadelphia 
Cotton-Mills Co., 63 S.W. 403, 67 
Ark. 11. 

14a C.J. p 1195 note 32. 
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75. N.Y.—People v. Metropolitan 

Surety Co. 98 N.E. 412, 205 N.Y. 
135, Ann.Ca8.1913D 1180, affirming 
132 N.Y.S. 835, 148 App.Div. 512. 

76. N.Y—Tapley Co. v. Keller, 117 
N.Y.S. 817, 133 App.Div. 54. 

77. N.Y.—Tapley Co. v. Keller, su¬ 
pra. 

14a C.J. p 1196 note 35. 

78. Cal —Sacramento Bank v. Pa- 
citlc Bank. 56 P. 787. 124 Cal. 147, 
71 Am.S.H. 36, 45 L..R.A. 863. 

79. Cal.—Sacramento Bank v. Pa¬ 
cific Bank, supra. 

sa Ill.—Kent V. Chicago Title, etc., 
Co., 82 N.E. 911, 230 111. 495— 
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Nelson v. Chicago Title, etc., Co., 
82 N.E. 911, 230 Ill. 440—Gillott v. 
Chicago Title, etc., Co, 82 N.K. 
891, 230 Ill. 373. 

81. N Y.—People v. American Doan, 
etc., (^o., 65 N.E. 200, 172 N.Y. 
371, affirming 76 N.Y.S. 663, 70 
App.Div. 579. 

14a C.J. p 1196 note 89. 

88. N.M.—Longwell v. Caron, 31 P. 
2d 690, 38 N.M. 260. 

83. N.Y.—Matter of National Gram¬ 
ophone Corp., 83 N.Y.S. 1087, 87 
App.Div. 76. 

84. N.y. —Matter of National Gram¬ 
ophone Corp., supra. 
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On dissolution, but not otherwise,®® stockholders 
are entitled to share ratably in the surplus of the 
corporate property remaining after the payment of 
the debts;®® and this is the intent of a statute re¬ 
quiring ‘‘equal distribution” among the members, 
the word “equal” not implying absolute equality 
of amount, but equality of right entitling each mem¬ 
ber to an amodnt proportionate to his interest in the 
corporation's property or to the amount of shares 
of stock held by him.®*^ An order of the court vio¬ 
lating this rule to the prejudice of rights of credi¬ 
tors is void,®® and a law authorizing a distribution 
of assets among stockholders in advance of the pay¬ 
ment of its debts is unconstitutional and void.®® 
The rights of the stockholders inter se to a ratable 
division of the surplus assets under the operation of 
this rule cannot be defeated by a vote of the ma¬ 
jority of the stockholders.®® 

Exceptions to the general rule exist in the case of 
corporations which at the time of dissolution have 
no members or stockholders and which owe no 
debts;®! and in the case of private corporations or¬ 
ganized to perform a public service, whose property 
is acquired by donations, and which are regarded on 
that account as public charities,®2 although private 
corporations organized for similar purposes and not 
acquiring their property by donation are not re¬ 


garded as being within the meaning or operation of 
the exception.®® Furthermore, members of a non¬ 
profit corporation organized on a nonstock basis are 
not entitled to pro rata distribution of assets where 
a statute relating to nonprofit corporations author¬ 
izes such distribution only in case of corporations 
organized on a stock share basis.®^ It has been held 
that distribution of assets before dissolution when 
done in good faith, no creditors’ rights being im¬ 
paired, is proper,®® and that stockholders can, at a 
meeting held after a sale of the corporate assets 
pursuant to a prior dissolution agreement, bind the 
corporation by an agreement to divide the pro¬ 
ceeds,®® also that distributions mistakenly made 
may be retained as against subsequent creditors.®^ 

Where a resolution to dissolve a corporation was 
adopted with consent of all the stockholders, at the 
same meeting that a resolution to redeem the stock 
was adopted, the distribution of assets should be 
deemed to be in the course of distribution on disso¬ 
lution and not as a redemption of stock.®® 

Nature of surplus. Stockholders are entitled to a 
distribution of the surplus assets after payment of 
creditors, no matter how small that surplus may be 
or how difficult it may be to distribute it,®® unless 
it is needed to pay the expenses of winding up.® 


85. N.Y.—Barclay v. Talman, 4 
Edw. 123. 

Pa.—Riddell v. Harmony Fire Co., 8 
Phlla. 310. 

14a C.J. p 1196 note 42. 

86. U.S.—Lebold v. Inland S. S. Co., 
C.C.A.I11., 82 P.2d 361. 

Cal.—Rossi V. Caire, 199 P. 1042, 186 
Cal. 544. 

Mich.—Wabash Ry. Co. v. Marshall, 
196 N.W. 134, 224 Mich. 693. 

N.Y.—Moscow Fire Ins. Co., of Mos¬ 
cow, Russia V. Bank of New York 
& Trust Co., 294 N.Y.S. 648, 161 
Misc. 903, affirmed 1 N.Y.S.2d 640, 
263 App.DIv. 710, 1 N.Y.S.2d 641, 
2ri3 App.Div. 710, appeal dismissed 
Moscow Fire Ins. Co. v. Bank of 
New York & Trust Co., 16 N.E.2d 
864, 278 N.Y. 709, affirmed Mos¬ 
cow Fire Ins. Co. of Moscow, Rus¬ 
sia V. Bank of New York & Trust 
Co, 3 N.Y.S.2d 663, 263 App.Div. 
644. 

Pa.—Stone v. New Schiller Buildin^r 
& Loan Ass’n, 163 A. 768, 302 Pa. 
544. 

Utah.—In re Montello Salt Co., 63 P. 

2d 727, 88 Utah 283. 

14a C.J. p 1196 note 43. 

'‘Assets of a corporation are dedi¬ 
cated, primarily, to the uses of the 
corporation and the payment of its 
debts, and, secondarily, upon dissolu¬ 
tion and after payment of its debts, 
to its shareholders under a pro rata 
distribution.'*—Tiernan v. Savin 


Rock Realty Co., 162 A. 11, 14, 116 
Conn. 473. 

Traasaotlon ooastitntiiiflr distribution 

Where decree dissolving consoli¬ 
dation of railway company and coal 
company required formation of new 
coal company, to which coal property 
should be transferred, and author¬ 
ized sale to stockholders of consoli¬ 
dated company of certificates of in¬ 
terest convertible into stock of new 
coal company, when in hands of 
those who were not stockholders of 
railway company, at price which was 
less than market value of interests 
represented, transaction, although 
designated as sale, was in effect dis¬ 
tribution to stockholders of con¬ 
solidated company of portion of as¬ 
sets of company represented by coal 
Imsiness.—Continental Ins. Co. v. 
Reading Co., Pa.. 42 S.Ct. 640, 259 
U.S. 156, 66 L.Ed. 871, modifying. D. 
C., U. S. V. Reading Co., 273 F. 
848. 

87. Ga.—Clarke v. Armstrong, 106 
S.E. 289, 151 Ga. 106. 

88 . Idaho.—Clow v. Redman, 67 P. 
437, 6 Idaho 668. 

14a C.J. p 1196 note 44. 

89. U.S.—Curran v. Arkansas, Ark., 
16 How. 804, 4 L.Ed. 705. 

90. Ky.—Craycraft v. National 
Bldg., etc.. Assoc., 77 S.W. 923, 117 
Ky. 229, 26 Ky.L. 1340. 

14a C.J. p 1196 note 46. 
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91. Cal.—People v. California Col¬ 
lege, 38 Cal. 166. 

Me.—Titicomb v. Kennebunk Mut. F. 

Ins. Co.. 9 A. 732, 79 Me. 316. 

14a C.J. p 1197 note 47. 

98. Ga.—Mason v. Atlanta Fire Co., 
70 Ga. 604. 48 Am.R. 586. 

14a C.J. p 1197 note 48. 

93. Ky.—Neptune Fire Engine, etc., 
Co. V. Mason County Bd. of Educa* 
tion. 178 S.W. 1138, 166 Ky. J, 
Ann.Cas.l917C 789. 

14a C.J. p 1197 note 49. 

94. Pa.—In re Nokomls Tribe No. 
307, Improved Order of Red Men 
of Pennsylvania, 200 A. 23, 331 Pa. 
63. 

95. Pa.—Borough of Mt. Union v. 
Kunz, 139 A. 118, 290 Pa. 356. 

Tex.—Austin v. Wortham, Civ.App., 
298 S.W. 620. 

Distribution of dividends out of cap¬ 
ital see supra 9 461. 

98. Tex.—Austin v. Wortham, supra. 

97. Pa.—Borough v. Mt. Union v. 
Kunz. 139 A. 118, 290 Pa. 356. 

98. Va.—Johnson v. Johnson 9t 
Briggs. 122 S.E. 100, 138 Va. 487. 

99. U.S.—In re Centennial Bd. of 
Finance, C.C.Pa., 48 F. 360. 

1. Cal.—Rossi V. Caire, 161 P. 1161, 
174 Cal. 74. 
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The stockholder’s right is not to an individual share 
of the assets on the winding up, but only a right to 
participate in the proceeds of a sale.^ A sum re¬ 
served for uncollected dividends declared while the 
corporation was a going concern is a part of the 
general assets which should be distributed among 
the stockholders,3 but since the assets become, on 
dissolution, a trust fund, and the title of the stock¬ 
holder becomes an equitable right to a distributive 
share therein, a liquidating dividend declared in dis¬ 
solution belongs to the stockholders severally in eq¬ 
uity, and, if uncollected, is not available for general 
distribution among the whole class of stockhold¬ 
ers.* 

Where a corporate business is continued after ex¬ 
piration of charter without knowledge of that fact, 
and dividends are declared and distributed in the 
usual course, such dividends are the property of the 
stockholders, and are not by operation of law ap¬ 
plied on liquidation claims to reduce the res of the 
trust.® On dissolution the trustees must account to 
the stockholders for the value of the good will at¬ 
taching to the business.® 

Persons entitled. The right to share in the dis¬ 
tribution belongs to all members or stockholders of 
record at the time of the dissolution,^ even though 
some have not paid a valuable consideration,® un¬ 
less the stock was fraudulently issued,® and those 
claiming as stockholders must produce some satis¬ 
factory evidence of a present, subsisting interest.^® 
Payment may be made to record owners without re¬ 


quiring production of the certificate issued for the 
stock, however.il The rights of a stockholder to 
share in the distribution are not dependent on his 
making an application for his share in the pro¬ 
ceeds. 12 

While a member of a society may lose his stand¬ 
ing as a member, and his right to share in the as¬ 
sets after dissolution, by failure to pay his dues, 
if a valid excuse for the failure is given, his right 
to share in the distribution will not be affected.i® 

A person holding an equitable lien on certain 
stock is entitled to a liquidating dividend as against 
a subsequent purchaser to w^hom the certificate was 
never indorsed nor delivered.i* One claiming as 
assignee must prove the assignment.!® 

Escheat. Shares of stock belonging to persons 
unknown at the time of the dissolution do not es¬ 
cheat to the state.i® The property of a corporation 
having no stockholders and owing no debts does so 
escheat, however.i^ 

Contracts made hy stockholders with third parties 
on the basis of a division of the corporate assets will 
be construed when possible, as also based on the 
assumption that the debts shall be paid before the 
division of assets takes effect,!® and a statute pro¬ 
hibiting a division of assets until all debts arc paid, 
and further providing that nothing therein shall 
prevent a distribution after all debts are paid, will 
not invalidate contracts which can be so con¬ 
strued.!® 


а. N.Y.—IIoafT V. Edwards, 124 N. 
T.S. 1035, 69 Misc. 237. 

3. N.J.—In re Central New Jersey 
I^and & Improvement Co's Disso¬ 
lution. 166 A. 706, 113 N.J.Eq. 

332. 

4k. N.J.—In re Central New Jersey 
Land & Improvement Co.'s Disso¬ 
lution, supra. 

Utah.—In re Montello Salt Co., 63 
P.2d 727, 88 Utah 283. 

Title in stockholders on dissolution 
generally see supra 9 1730. 

&. N.D.—Langer v. Fargo Mercan¬ 
tile Co.. 186 N.W. 104, 48 N.D. 
546. 

б. N.D.—Langer v. Fargo Mercan¬ 
tile Co., supra. 

Good will has snhstaatial value, 

capable of being measured in money 
where dividends greatly in excess of 
reasonable rate of Interest on capital 
invested had been paid for years 
prior to expiration of corporation's 
charter, and where it is not account¬ 
ed for by trustees who transferred 
property and good will to new cor¬ 
poration, the good will must be 
valued as if it had been sold in the 


most advantageous manner.—Langer 
V. Fargo Mercantile Co., supra. 

7. N.C.—Smith v. Dicks. 148 S.E. 

464, 197 N.C. 355—Bank of Hol¬ 
lister v. Schllchter. 131 S.E. 732, 
734, 191 N.C. 352, citing Corpus 
Juris. 

14a C.J. p 1197 note 64. 

8b N.J.—^Weber v. Nichols, 75 A. 
997, 76 N.J.Eq. 117. 

9. N.J.—^Weber v. Nichols, supra. 
Xstoppel 

Warehousing corporation was held 
not estopped to deny liability to 
tobacco growers association for liqui¬ 
dating dividend on stock originally 
made out in name of growers and 
canceled and reissued to as.sociation 
in satisfaction of association's claims 
against growers, where neither grow¬ 
ers’ contract nor growers author¬ 
ized reissuance of stock to associa¬ 
tion, notwithstanding warehousing 
corporation knew operative facts at 
time of reissuance of stock.—Burley 
Tobacco Growers Co-op. Ass'n v. In¬ 
diana Diet. Warehousing Corpora¬ 
tion, 199 N.E. 436, 102 Ind.App. 138. 
la W.Va.—Fidelity Ins., etc., Co. v. 
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Shenandoah Valley R. Co., 22 S.E. 
90, 40 W.Va. 627. 

11. N.C—Bank of Hollister v. 

Schlichter, 131 S.E. 732, 191 N.C. 
352. 

18. Pa—Paxon v. Good Intent Fire 
Co., 1 Wkly.N.C. 636. 

14a C.J. p 1197 note 58. 

13. Pa.—Dubrec v. Reliance Engine 
Co., 1 Wkly N.C. 624. 

14a C.J. p 1197 note 60. 

14. N.J.—W. G. W. Distributing Co. 
V. Lowy, 183 A. 169, 119 N.J.Eq. 
372. 

15. U.S.—Way son v. "White, C.C.A. 
Pa., 26 F.2d 105. 

1^ Md.—Scott V. Gittings, 94 A. 
209, 125 Md. 595. 

17. Cal.—People v. California Col¬ 
lege, 38 Cal. 166. 

14a C.J. p 1197 note 47 [a]. 

Effect of dissolution on property 
rights generally see supra 9 1730. 

18b Cal.—Burne v. Lee, 104 P. 438, 
166 Cal. 221. 

19. Cal.—Burne v. Lee, supra. 

14a C.J. p 1197 note 63. 
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§ 1768. —— Subscribers’ Rights 

The asteti diitrlbutable to aubacrlbera to stock must 
be equitably divided among them, subscribers as such 
being considered as stockholders and not as creditors. 

Subscribers to the stock as such are to be reg:ard- 
od on its dissolution as stockholders, and not credi- 
tors.20 Division of assets to stock subscribers must 
be made on an equitable basis,21 so that where some 
of the subscribers have paid their stock subscrip¬ 
tions in full, and others only in part, the subscribers 
who have paid in full are entitled to a return of the 
excess paid by them above the others, who have 
paid only in part, before a ratable distribution of 
the balance takes place .22 When a corporation has 
neither assets nor liabilities, subscribers to stock 
will be placed as nearly as possible in statu quo.23 
Stockholders who paid a premium for their stock 
are not permitted to share in the distribution in pro¬ 
portion to what they paid for their shares rather 
than in proportion to the par value thereof.24 


§ 1769. — Priorities 

Priorities among atockholdere may be conferred by 
Btatute or agreement of the parties, but in the absence 
of such statute or contract, all stockholders are to be 
treated alike. 

It is competent for all the stockholders to agree 
that one of them should be paid the par value of 
his stock in full before claims of the others are 
paid, and to impress a trust for such payment on 
the corporate funds ;26 and, although they are not 
entitled to such a preference, in the absence of a 
statutory provision to that effect or of an agree- 
ment,26 where either the statute or an agreement 
between the stockholders provides for it, preferred 
stockholders have a preference over holders of com¬ 
mon stock in the distribution of the surplus assets 
of the dissolved corporation,27 and to the extent of 
the par value of the stock and accrued dividend 
charges, where the charter so provides.23 Thus, a 
provision that in case of dissolution preferred stock 


20b Del.—Grone v. Economic L. Ins. 

Co., Ch., 80 A. 809. 

Bubserlbeni In dsfanlt 

Subscribers to corporation's stock, 
who, pursuant to subscription con¬ 
tract, were given certifleates of In¬ 
debtedness on default, arc not en¬ 
titled to status as creditors, on cor¬ 
poration's dissolution, although no 
other creditors were Involved; and 
subscribers who became stockholders 
did not waive right to contest status 
as creditors of such other subscrib¬ 
ers.—Pasotti v. IJ. S. Guardian Cor¬ 
poration. 156 A. 255, 18 Del.Ch. 1. 

21. Del.—Penington v. Common¬ 
wealth Hotel Const. Co., 131 A. 
228, 17 Del.Ch. 188. modified on 
other grounds Penington v. Com¬ 
monwealth Hotel Const. Corpora¬ 
tion. 155 A. 514, 17 DeLCh. 394, 75 
A.UR. 1136. 

14a C.J. p 1197 note 65. 

AsuouiitB paid la 

Where stock subscription was 
made at premium, and contract re¬ 
quired each stockholder to pay en¬ 
tire premium before payments should 
be applied to shares, and entitled 
him to certificate only after paying 
both premium and par value, on dis¬ 
solution, stockholders who have fully 
paid premium and par value should 
share proportionately with those 
who have paid premium and part of 
par value, the latter sharing only to 
extent of payments on par value.— 
Grone v. Economic L. Ins. Co., Del. 
Ch., 80 A. 809. 

Allocation of part payments 

On dissolution of corporation, part 
payments made on subscriptions to 
different claRses of stuck should be 
allocated on proportionate basis to 
each class.—Pasotti v. U S. Guard¬ 
ian Corporation, 156 A. 255, 18 Del. 
Ch. 1. 


22 . XT.s.— Krebs v. Carlisle Bank, 
CC.Pa.. 14 PCaa.No.7,932, 2 Wall. 
Jr. 33. 

Del.—Penington v. Commonwealth 
Hotel Const. Corporation, 155 A. 
614, 17 Del.Ch. 394, 75 A.L.R. 1136, 
modifying Penington v. Common¬ 
wealth Hotel Const Co, 151 A. 228, 
17 DeLCh. 188 

23. Ky.—Providence Min., etc., Co. 
v. T<iwner, 9 Ky.Op. 399. 

Betom of amouat paid 

Where purpose of corporation was 
to erect toll bridge and operate it 
in connection with toll road, and it 
became impracticable because of free 
road and bridge being built, and it 
was impossible to raise sufficient 
money, in which case it had been 
agreed by incorporators that sub¬ 
scribers should not be called on for 
payment of stock, and only money 
paid in was by one subscriber, money 
will, on dissolution, be returned to 
him, and subscriptions not collected; 
and the scheme of the largest sub¬ 
scriber, who was to pay with a toll 
road which has become worthless, 
to collect from all and then divide 
money will be prevented.—Jones v. 
Henderson, 98 So. 878, 210 Ala. 614. 

24. Del.—Penington v. Common¬ 
wealth Hotel Const. Corporation, 
155 A. 614, 17 Del.Ch. 394, 76 A. 
L<.R. 1136, modifying Penington v. 
Commonwealth Hoiel Const. Co., 
151 A. 228, 17 Del.Ch. 188—Grone 
V. Economic Life Ins. Co., Ch., 80 
A. 809. 

25- Or.—Klcinschmldt v. Central 
Trust Co., 203 P. 698, 103 Or. 124. 

28- N.J.—Heilman v. Pennsylvania 
Electric Vehicle Co., 67 A. 834, 73 
N.J.Eq. 269. 

N.Y.—People v. New York Bldg.- 
lioan Banking Co., 100 N.Y.S. 459, 
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60 Misc. 23, reversed on other 
grounds 98 N.T.S. 898, 113 App. 
Div. 140. 

Rights of preferred stockholders gen¬ 
erally see supra 99 227-232. 

After liquidation oommenoeSi pre¬ 
ferred and common stockholders are 
on same plane, except in so far as 
they have agreed on participation In 
company's assets.—Drewry, Hughes 
Co. V. Throckmorton, 92 S.E. 818, 120 
Va. 859. 

27. U S.—Putnam v. Slay back, C.C. 
A.W Vu., 23 F.2d 406. 

Mich.—Maxwell v. Eddy Paper Co., 
205 NW. in, 232 Mich. 356. 

14a C.J. p 1198 note 68. 

Stock of new corporation 
Common stock in new corporation, 
given by buyer of corporate assets 
to selling corporation, would consti¬ 
tute assets of selling corporation, 
distributable on dissolution to pre¬ 
ferred stockholders having sufficient 
preference rights to exhaust it, to 
exclusion of common stock.—^Robin¬ 
son V. Pittsburgh Oil Refining Corpo¬ 
ration, 126 A. 46, 14 Del.Ch. 198. 

Merger effecting dissolntion 

Merger of one corporation with 
others works dissolution of first 
within stock certifleates providing 
that, on dissolution of company, pre¬ 
ferred stock shall be paid at Its par 
value in preference to common stock, 
and where par value is greater than 
market value and net assets of cor¬ 
poration are ample for payment of 
par value, holders are entitled there¬ 
to and not merely to market value.— 
Petry v. Harwood Electric Co., 124 
A. 302, 280 Pa. 142, 38 A.L.R. 1246. 

28. Ga.—Union Point Nat. Bank v. 
Amoss, 87 S.E. 406, 144 Ga. 425, 
Ann.Cas.l918A 74. 
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should have a prior claim for its face value and un¬ 
paid or accrued dividends, gives a preferred claim 
for the face value of the preferred stock and cu¬ 
mulating dividends to the date of the corporation’s 
dissolution, although such dividends may not have 
been earned.*^ However, in the absence of any 
provision in the articles of incorporation or in the 
applicable statutes, arrearages of dividends need not 
be paid out of capital on dissolution of the corpora¬ 
tion nor in such case can the preferred stock¬ 
holders be given preference in the distribution of 
surplus assets on liquidation for the amount of non- 
cumulative dividends earned but not distributed by 
the directors, in accordance with the rule stated in 
§ 229 supra that dividends once passed are lost to 
the stockholders where the funds have been applied 
to corporate purposes.^i Although there is authori¬ 
ty supporting the contrary view,32 it is held that a 
statute which prohibits payment of dividends except 
from surplus profits does not prohibit a contract 
giving a preferred claim on dissolution for unpaid 
and unearned cumulating dividends,33 since not¬ 
withstanding such statute a corporation may con¬ 
tract as to the manner in which the assets shall be 
distributed on dissolution.^^ 

Unless there is some limitation in the certificate 
of incorporation which deprives him of his right to 
participate with the common stock on a dissolution, 


the rights of a preferred stockholder are equal to 
those of the common stockholder.36 A provision of 
a certificate of incorporation that, on dissolution, 
preferred stock ‘'shall be paid in full at par before 
any amount shall be paid on account of the com¬ 
mon stock,” means that “payment in full” is pay¬ 
ment “at par,” and on dissolution preferred stock¬ 
holders arc entitled to receive only the par value of 
their stock, and the balance goes to common stock- 
holders.36 Where the articles of incorporation do 
not attempt to differentiate and give superior rights 
on liquidation to the holders of earlier maturities 
over the holders of later maturities, all outstanding 
preferred stock will be treated alike on dissolu- 
tion.37 

Where a corporation has been reorganized, a pre¬ 
ferred stockholder, who did not consent to the re¬ 
organization plan, did not have his stock appraised 
as a dissenting stockholder, nor surrender his stock 
for certificates of participating preferred stock un¬ 
der the reorganization plan, is not entitled, after dis¬ 
solution of the reorganized corporation, to partici¬ 
pate equally in the assets with the new participating 
preferred stockholders, the time limit to exchange 
the stock having expired prior to dissolution.38 

The nature and extent of a preference is deter¬ 
mined by the provisions of the statute or terms of 
the agreement,and not on any other basis,^® but 


39. Cal.—Fawkes v. Farm I^ands 
Inv. Co.. 297 P. 47, 112 Cal.App. 
*74. 

Del.—Pennsylvania Co. for Insur¬ 
ances on Live.s & Cranling Annm- 
Ues V. Cox, 109 A. 671. 

Mass.—^Willson v. Ijaeonia Car Co., 
176 N.E. 182, 275 ^lass. 435. 

Pa.—I^evin v. Plttaburprh ITnited ('’or- 
poralion, 199 A. 332. 330 P.q 457. 

Va.—Johnson v. Johnson A- Hrifirgs, 
122 S.E. 100, 138 Va. 487—Drowry, 
Huifhcs Co. V. Throckmorton, 92 S. 
E. 818, 120 Va. 869. 

14a C.J. p 1198 note 72 [b]. 

Data to wbiolL dlvldendB are payable 

(1) Date of appointment of re¬ 
ceiver.—Penln^ton v. Commonwealth 
Hotel Const. Corporation, 165 A. 
614, 17 Del.Ch. 394, 76 A.L.R. 1136, 
modifying Penington v. Common¬ 
wealth Hotel Const. Co., 151 A. 228, 
17 Del.Ch. 188. 

(2) Date of payment of par value 
of stock.—Garrett v. Edge Moor 
Iron Co.. Del.Ch.. 194 A. 15 

Divsrslon of profits 

Accumulated dividends could be re¬ 
covered at least to extent that cor¬ 
poration had diverted to amortiza¬ 
tion of overvaluation of securities 
owned by It an amount which 
should have been devoted to payment 
of preferred dividends.—Petry v. 


Harwood Electric Co., 124 A. 307, 280 
Pa. 158. 

30. Del—Oaskm v. Gladys Belle Oil 
Co., 146 A. 337, 16 Del.Ch. 289. 

31 US —C’onlinental In.s. Co. v. 
Reading Co. Pa., 42 S Ct. 540, 259 
U..S 156. 66 L..Ed. 871. modifying, 
DC.. U S. V. Reading Co.. 273 P". 
848. 

33. N Y.—Michael v. Cayey-Caguas 
Tobacco Co. 180 N.Y.S. 532, 190 
AppDl\. 618. 

14a C J. p 1198 note 68 fb]. 

33. Va.—Johnson v. Johnson & 

Briggs. 122 S.E. 100, 138 Va. 487. 

34. Oul.—P^iwkes v. P'arm Dands 
Inv. Co., 297 P. 47, 112 Cal.App. 
374. 

35. N.T.—Williams v. Renshaw, 220 
N.Y.S. 632, 220 App.Div. 39. 

36. N.Y —Williams v. Renshaw, su¬ 
pra. 

37. Neb.—Miilcr v. M. E. Smith 

Bldg. Co., 223 N.W. 277, 118 

Neb. 6. 

ae. N.Y.—In re Duer. 1 N 13 2d 457, 
270 N.Y. 343, reversing 283 N.Y.S. 
784, 246 App.Div. 646. 

39. Ark.—Coffman v. McKee, 200 S. 

W. 987, 1.33 Ark. 392. 

Me.—Proctor v. Keith, etc.. Amuse¬ 
ment Co., 83 A. 449, 109 Me. 147. 
N.J.—Liloyd V. Pennsylvania Electric 
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Vehicle Co., 72 A. 16, 75 N.J.Bq. 
263. 138 Am.S.R 557, 21 L.R.A., 
N S. 228, 20 AnnCns. 119. 
lia (^J. p 1198 note 71. 

Allccation of loss 

In determining whether losses In¬ 
curred by corporation should be 
charged to surplus of particular 
stock Issue or to general surplus, 
provisions of charter are controlling 
and must guide court. Thus, where 
corporation, organized by managing 
executives of large corporation, is¬ 
sued preferred stock, class A stock 
and class B stock, loss resulting 
from purchase of stock in latter cor¬ 
poration was held, under charter pro¬ 
visions, chargeable to general sur¬ 
plus of corporation, and not to class 
A stock surplus; and the fact that 
stockholder, contrary to charter pro¬ 
visions, consented to diversion of 
surplus and profits did not permit 
him, in dissolution proceedings, and 
for his own advantage, again to set 
aside charier provisions.—Managers 
Securities Co v. Mallory, C.C.A.Del., 
77 F.2d 186, reversing, D.C., Mallery 
V. Managers’ Securities Co., 1 F.Supp. 
942, certiorari denied 66 S.Ct. 106, 
296 U.S. 593. 80 UEd. 419. 

40. Cal.—Fawkes v. Farm Lands 
Inv. Co., 297 P. 47, 112 Cal.App. 
374. 

14a C.J. p 1198 note 72. 
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the circumstances surrounding the parties when 
the preferred stock is isstied may be considered in 
determining their rights.^i Where a corporation 
was transferred from one state to another, the orig¬ 
inal holders of stock in the latter state are bound by 
the conditions of the transfer, and purchasers from 
them are put on noticc.^2 Ordinarily, the fact that 
the corporation was not wound up under the court’s 
direction does not alter the rights of parties, nor 
change the method of distribution.^® However, a 
statute providing for paying at par preferred stock 
on dissolution of the corporation, has been con¬ 
strued to mean dissolution had in court proceed- 
ings,44 so that where dissolution is had in any other 
w^ay the statute is not applicable and the provisions 
of a contract for payment of a stipulated larger sum 
on redemption of the stock by the corporation con- 

trol.^5 

Preferred stockholder with lien. Where, by the 
articles of incorporation, holders of preferred stock 
are given a first lien on its property and assets, a 
minority stockholder who is a holder of preferred 
stock may enforce his lien on the assets in dissolu¬ 
tion proceedings, as against the majority stockhold¬ 
ers, owners of its common stock and so where 
a preferred stockholder's rights are secured by 
mortgage, the mortgage secures his preference over 
other stockholders in the distribution of assets on 
dissolution, 4 it docs not give him the standing 
of a lien creditor so as to place him ahead of gen¬ 
eral creditors,^® nor even of a creditor so as to give 


him a right to share with them.^® 

Stockholder as creditor. A stockholder’s accept¬ 
ing in behalf of the corporation a release of a credi¬ 
tor’s claim against the corporation,®® or the ad¬ 
vancement of money by him to the corporation, 
while it may give him a standing as a creditor to 
the extent of his advances,®® does not give to the 
stockholder any right to a preference over other 
stockholders in the distribution of the assets.®® A 
preferred stockholder holding an agreement with 
the corporation for purchase of his stock under a 
certain contingency, is a preferred stockholder, not 
a creditor, so long as the contingency does not hap¬ 
pen, and is entitled to share as such in the distribu¬ 
tion.®^ 

Release. Stockholders may release any prior 
claim they may have on the assets of the corpora¬ 
tion.®® 

§ 1770. - Sale of Corporate Property 

Stockholders are entitled to have the property sold 
and converted Into money and to have their shares of 
that money; and a sale when made Is for the benefit of 
all the stockholders as a class. 

A minority stockholder cannot be forced by the 
majority stockholders to accept a calculated or theo¬ 
retical valuation of his shares, on the dissolution of 
the corporation,®® but is entitled to have the prop¬ 
erty sold and converted into money and to have his 
distributive share of that money.®'^ The stockhold- 


41. U.S.—Putnam v. Slayback, C.C. 
A.W.Va., 23 F.2d 406. 

42. U.S.—Putnam v. Slayback, su¬ 
pra. 

43. U.S.—Putnam v. Slayback, su¬ 
pra. 

44. Ohio.—U. S. Can Co. v. Frei¬ 
berg, 166 N.E. 593, 30 Ohio App. 
476, error dismissed 169 N.E. 304, 
120 Ohio St. 615. 

45. Ohio.—U. S. Can Co. v. Frei¬ 
berg, supra. 

40b U S.—Kent v. Honsinger, C.C. 

N.Y., 167 F. 619. 

Ita C.J. p 1198 note 73. 

47. U S. —Spencer v. Smith, Colo., 
201 P 647, 120 C.C.A. 76, reversing, 
D.C.. In re Fifty Gold Mines Corp., 
190 F. 106. 

48. U.S.—Spencer v. Smith, supra. 

49. U.S.—Spencer v. Smith, supra. 

Sa N.Y.—Migcl V. Holler, 136 N.T. 
S. 969. 151 App.Div. 637. affirmed 
102 N.E. 1106, 208 N.Y. 636. 

14a C.J. p 1199 note 77. 

51. N.Y. — Migel V. Heller, supra. 

14a C.J. p 1199 note 78. 

82. N.Y.—Migel v. Heller, supra. 


53. N.Y.—Migel v. Heller, supra. 

54. N.C.—Parrlsh-StafTord Co. v. 
Charlotte Cotton Mills, 72 S.E. 973, 
157 N.C. 188. 

14a C.J. p 1199 note 81. 

55. Toluntary eurre&aer of stock 
Where transfer of all assets of 

corporation to new company worked 
a dissolution of corporation, pre¬ 
ferred stockholders who voluntarily 
surrendered their stock for cancella¬ 
tion, and who accepted common 
stock in new company for their pre¬ 
ferred stock, thereby released any 
prior claim that they had on assets 
of corporation.—^Kremer v. Public 
Drug Co.. 170 N.W. 671, 41 S.D. 366, 
170 N.W. 969, 41 S.D. 378. 

Onxnnlatod dividoad 

Preferred stockholders who had 
released claim to cumulated divi¬ 
dends to certain date and accepted 
second preferred stock were entitled 
to dividends on principal amount of 
each share plus unpaid dividends ac¬ 
crued only since that date.—^Willson 
V. Laconia Car Co., 176 N.E. 182, 276 
Mass. 436. 

56. U.S.—Mason v. Pewabic Min. 
Co.. Mich., 10 S.Ct. 224, 188 U.S. 60, 
38 L.Ed. 524. 


Idaho.—Riley v. Callahan Min. Co., 
155 P. 666, 28 Idaho 626. 

14a C.J. p 1199 note 82. 

57. Iowa.—M. H. McCarthy Co. v. 
Central Lumber & Coal Co.. 215 
N.W. 260. 204 Iowa 207. 64 A.L.R. 

14a C.J. p 1199 note 82. 

Bale at Inadequate price 
Where directors of corporation as 
trustees after expiration of charter 
without notice to stockholders or to 
cestuis quo trust appointed apprais¬ 
ers to appraise assets and dispose 
of same for inadequate considera¬ 
tion to new corporation In which 
they are principal stockholders, 
transaction is voidable at election of 
stockholders not notified. A stock¬ 
holder who is excluded from new 
corporation, may follow his property 
into new corporation, or, at his 
optk)n, recover money Judgment for 
value of Interest In old corporation 
as represented by like interest in 
new.—Langer v. Fargo Mercantile 
Co., 186 N.W. 104, 48 N.D 646. 
Betoppel to olalm ehare 

A stranger, who for speculative 
purposes and for a nominal price, 
bought stock of insolvent and dis- 
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crs are entitled to have the corporate property sold 
for this purpose even after the lapse of considerable 
time from the dissolution where no injustice results 
therefrom,®* atid even thougfh it is held in the name 
of some of the stockholders but they are not en¬ 
titled to have property sold belonging^ to another 
corporation, the shares of which arc owned by the 
dissolved corporation,*® even though the holding 
company, whose affairs are being wound up, owned 
all the shares of the other company.*' The sale 
when made is for the benefit of all the stockholders 
as a class,* 2 and for that reason it is not necessary 
that all stockholders should be made parties to a 
suit to enforce a sale, one or more being author¬ 
ized in such case to appear for all.** The fact that 
one stockholder is made defendant and enters his 
appearance as such does not show collusion inval¬ 
idating the sale.*^ 

Sequestration, Under some statutes a stockhold¬ 
er is entitled before the sale takes place to a seques¬ 
tration, or other conservatory writ, to prevent an 
arbitrary disposition of the property to his preju¬ 
dice.** 

§ 1771, - Determination of Stockholders* 

Rights and Payment 

Stockholders may have their rlghta in the diatribu- 
tion determined In equity, being entitled in a proper caae 
to an accounting, removal of cloud on title, cancellation 
of fraudulent ahares, or other appropriate relief; or they 
may maintain an action at law if the amounts to which 
they are entitled have been definitely ascertained. Gen¬ 
eral rulea as to procedure apply in such actions. 

The rights of a stockholder in the distribution of 
the assets may be determined by a bill in equity 
brought by the stockholder.*® Stockholders may 


always bring and maintain a suit to protect their 
rights in the distribution of the assets of a dissolved 
corporation,*^ and, under certain circumstances, in 
advance of a formal dissolution.®* A stockholder's 
remedy against the trustees is in equity, and not by 
mandamus.** Where the assets have been fully ad¬ 
ministered, however, and the amount to which plain¬ 
tiff is entitled has been definitely ascertained so 
that nothing remains but for the trustee to pay such 
amount, plaintiff may maintain an action at law to 
recover it.*^® A stockholder retaining assets of a 
dissolved corporation for the purpose of carrying on 
the business is in duty bound to render a true ac¬ 
count of his doings to the other stockholders,^' and 
if he fails to do so the others are entitled to judg¬ 
ment against him, for the value of their interest in 
the net assets when taken over by defendant, with 
interest thereafter.*^* Before a person who has nei¬ 
ther held himself out as a director nor acted as such 
may be held liable as a director to account for dis¬ 
tributable assets, he must be shown to have been 
elected to the office and to have accepted either for¬ 
mally or by conduct in harmony therewith.*^* 

The stockholder's right to share in the distribu¬ 
tion of the proceeds of sale of the corporate prop¬ 
erty carries with it a right to bring suit for the re¬ 
moval of a cloud on the title of the property, so 
that it may be sold free therefrom and for its full 
value.*^' Outstanding shares fraudulently issued 
may be canceled before a distribution is made, with¬ 
out first paying to the holders their value,'^* espe¬ 
cially where the holders paid nothing for them.*^® 
However, a stockholder of a defunct corporation 
cannot maintain an action for partition, until the 
affairs of the corporation are wound up and its 
debts paid, in the absence of a showing that the 


Holved corporation, knowing that its 
property had been sold, and who 
stood by while pun-hasers at large 
expense developed property and 
made it valuable, was not entitled 
to share in equitable interest there¬ 
in recovered by original stockhold¬ 
ers.—Sturm V. Wiess, C.C’.A.Okl., 27.'l 
P. 457. 

as. Ky.—Young v. FMtch, 206 S.W. 
29, 182 Ky. 29. 

69. Iowa.—Stewart v. Pierce, 89 
N.W. 234, 116 Iowa 733. 
eO. Iowa.—Stewart v. IMerce, supra. 
61* Iowa.—Stewart v. Pierce, supra. 

68 . Ky.—Young v. Fitch, 206 S.W. 
29, 182 Ky. 29. 

63 . Ky.—Young v. Fitch, supra. 

64. Ky.—Shadoin v. Sellars. 4 S.W. 
2d 717, 223 Ky. 761. 

66 . La.—^Eltringhani v. Clarke, 21 
So. 647, 48 La.Ann. 340. 


66 . Okl.—Dill V. Johnston, 179 P. 
608, 72 Okl. 149. 

14a C J. p 1199 note 91. 

BUI held to oontain equity 

Ala.—Smith v Dlckiesoti, 94 So. 

84. 208 Ala. .309. 

Hatters considered 

In determining whether to exercise 
power at suit of minority stockhold¬ 
ers of corporation to order a division 
of its assets for safety of interests 
of minority, a court of equity must 
consider the object of the corpora¬ 
tion. and the satisfaction of its af¬ 
fairs.—Dill V. Johnston, 179 P. 608, 
72 Okl. 149. 

67. N.II.—Kidd V. New Hampshire 
Tract. Co., 66 A. 466, 72 N.H. 273. 
66 L.K.A. 571. 

68 . N.H.—^Kidd v. New Hampslilre 
Tract. Co., supra. 

69. Cal.—Turney v. Morrissey, 134 
F. 335, 22 Cal.App. 271. 

1559 


Liability of trustees generally see 
supra S 1745 c. 

70w Mo.—Wittich v. 'Wlttlch, App., 
263 S.W. 1001. 

71. Utah.—Simper v. Scorup, 1 P. 
2d 941, 78 Utah 71—Simper v. 

Brown, 278 P. 629, 74 Utah 178. 

79. Utah.—Simper v. Scorup, 1 P. 
2d 941, 78 Utah 71. 

73. N.J.—Du Bois V. Century Ce¬ 
ment Products Co., 183 A. 188, 
119 N.J.Bq. 472. 

Director who had resigned as Im¬ 
proper party to application for re¬ 
ceiver see supra S 1750 g. 

74. U.S.—Quinby v. Consumers’ 
Gas Trust Co., C.C.Ind., 140 F. 362. 

76. N.J.—Weber v. Nichols, Ch., 76 
A. 997. 


76. N.J.—Weber v. Nichols, supra. 
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trustees have funds in their hands to pay such 
debts.^^ 

A person submitting a claim to a receiver invokes 
the judgment of the court upon the validity and 
amount of his claim and the part he shall take in 
the distribution of funds in the receiver's hands, 
and the fact that the representative of a deceased 
nonresident stockholder was not a party to the suit 
for the corporation's receivership does not preclude 
the court from passing on a receiver’s contest of 
such representative's claim.*^® A stockholder's ob¬ 
jection to distribution of stock of another corpora¬ 
tion received for the assets of the dissolved corpo¬ 
ration because the sale was unfair is barred by 
laches.®® Whether the dissolved corporation should 
distribute stock of another corporation received for 
its assets does not depend upon whether its re¬ 
ceiver has a claim for damages against the corpo¬ 
ration's officers and di rectors. 

Set-off of debts. Although there is authority to 
the contrary,®2 it has been held that debts owed to 
a corporation by a stockholder may be set off as 
against his share in the assets of the corporation 
when dissolved,®® and where statutes authorize 
stockholders to surrender their stock at a fixed val¬ 
uation in payment of their debts, and to receive the 
difference between the price so fixed and the ulti¬ 
mate value of the stock on final distribution, such 
stockholders should be charged with interest on 
their account before receiving final dividends, in or¬ 
der that others not indebted to the corporation 
should be placed on an equality with them in such 
distribution.®^ Voluntary payments by the corpo¬ 
ration of taxes payable by its officers which were re¬ 
garded as a distribution of assets to such officers as 
stockholders, and which were made with the con¬ 
sent of all interested parties, are not chargeable 
against the distributive shares of such stockhold¬ 
ers.®® 

Parties. Members of a stockholders’ committee 
were considered as improper parties to a suit 


against the corporation by a stockholder complain¬ 
ing of distribution of assets contrary to agreement 
in his stock certificate.®® 

Pleading. A petition by a preferred stockholder 
complaining of an attempted distribution of the as¬ 
sets to common stockholders in violation of his pri¬ 
or rights as a preferred stockholder must allege 
that the corporation has been or is about to be dis¬ 
solved and the assets sold ;®7 and a petition in such 
suit is faulty for misjoinder of parties where it at¬ 
tempts to state an action in contract against the 
corporation and in tort against other defendants for 
conspiracy to induce breach of contract.®® In an 
action to secure distribution of the assets of an al¬ 
leged dissolved corporation, the gravamen of the 
complaint is the dissolution, and, being of such im¬ 
portance, the pleader should allege the facts and 
not his conclusion, an allegation of dissolution be¬ 
ing a mere conclusion.®® A complaint alleging that 
the property of a defunct corporation could not be 
divided, and asking for partition, sale, and distri¬ 
bution of the proceeds, states a case of equitable 
cognizance, and should be regarded as a bill to com¬ 
pel performance of a duty by the survivors;®® and 
a cross complaint in such action stating that plain¬ 
tiff had converted trust property and was otherwise 
indebted to the estate, that an agreement had been 
made between the stockholders which such plaintiff 
had refused to carry out, and asking an account is 
also good as against general demurrer.®^ A com¬ 
plaint in an action on a contract between stock¬ 
holders to share the losses on winding up the cor¬ 
poration, which simply alleged that plaintiff sustain¬ 
ed losses without alleging w'hether or not defend¬ 
ant also suffered a loss is demurrable,®® although 
a demurrer based on the ground that the contract 
alleged was indefinite will not be sustained where 
the contract could be understood and the parties 
acted under it.®® A suit by a stockholder to enforce 
his rights in the distribution of the assets cannot be 
changed by amendment to a suit to charge the di¬ 
rectors individually for assets alleged to have been 


77. Cal.—Janssen v. Tate, 270 P. 
456. 94 CaLApp. 21. 

78. Fla.—^Wood v. Provident Trust 
Co. of Philadelphia, 152 So. 186, 
113 Fla. 260. 

79. Fla.—^Wood v. Provident Trust 
Co. of Philadelphia, supra. 

80. DcjI.—U nion Financial Corpora¬ 
tion of Anit'rioa v. United In¬ 
vestors’ Securities Corporation, 166 
A. 220, 18 Del.Ch. 146. 

81« Del.—Union Financial Corpora¬ 
tion of America v. United In¬ 
vestors* Securities Corporation, su¬ 
pra. 


88. Pa—TCaston Merchants* Bank 
V. Shouse. 102 Pa. 488. 

14a C.J. p 1200 note 4. 

83. Fla.—Wood v. Provident Trust 
Co. of Philadelphia, 162 So. 186, 
113 Fla. 260. 

14a C.J. p 1199 note 2. 

84. Md.—Concocheagrue Bank v. 
Raeran, 7 Gill & J. 341. 

85. Fa.—In re Buse & Caldwell, 195 
A. 9, 328 Pa. 211. 

8a Ohio.—Uihlein v. Cincinnati Car 
Co., 170 N.E. 178, 34 Ohio App. 62. 
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87. Ohio.—Uihlein v. Cincinnati Car 
Co., supra. 

88. Ohio.—Uihlein v. Cincinnati Car 
Co., supra. 

89. Cal.—Lyon v. Carpenters* Hall 
Ass’n of San Francisco, 226 P. 942, 
66 Cal.App. 650. 

90. Colo.—Stuart v. Chaney, 206 P. 
386, 71 Colo. 279. 

91. Colo.—Stuart v. Chaney, supra. 

98. N.Y.—Muutner v. Eltlngron. 189 
N.y.S. 666, 197 App.Dlv. 764. 

9a N.Y.—Mautner v. Eltlnifon, su¬ 
pra. 
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misapplied before the filing of the original bill.®^ 
A bill praying for the division of the assets of a 
defunct corporation, consisting entirely of land, has 
been held not to be demurrable because the interest 
of the respective owners in the land is not set out.®** 

Ezndencc, In actions involving the determination 
of stockholders' rights, general rules of evidence 
have been applied.®® Thus in a stockholders* action 
against directors for failure to turn over corporate 
assets which allegedly came into defendants* hands 
at the time of dissolution of the corporation, the bur¬ 
den was on plaintiffs to show that the assets exist¬ 
ed at the time of dissolution, and this burden was 
not met by showing existence of assets at a previous 
time.®^ In a suit to have the assets distributed 
among plaintiffs as preferred stockholders to the 
exclusion of common stockholders, the burden of 
proving that plaintiffs were estopped from asserting 
their rights is on defendant.®® 

Trial and judgment. In winding up and making 
distribution among stockholders, the court must try 
controversies involving disputes between stockhold¬ 
ers, especially where issues arc framed and submit¬ 
ted to it without objection.®® A determination of 
the value of stock necessarily entails consideration 
of all elements that enter into value, namely, cost of 
physical assets, additions, depreciation and appreci¬ 
ation, earnings, market price, the chances of future 
successful operation, and prospects of continued 
earnings.! In an action for an accounting only the 


defendant to whom a salary was concededly due 
could object to its being included for convenience 
in the account of another defendant.® As in other 
civil actions, the judgment in a suit involving the 
determination of stockholders* rights should con¬ 
form to the issues, proof, and findings.® 

Appeal. If a person submitting a claim to a re¬ 
ceiver is aggrieved by the court's judgment on the 
validity and amount of his claim, he has the right 
of appeal,^ and the receiver has the right of appeal 
if the judgement is detrimental to the interest of 
other stockholders or the estate.® 

Payment. Where a distribution has been for¬ 
mally agreed upon, actual delivery of the checks for 
the stockholders* shares of the proceeds of the cor¬ 
porate assets is not essential to the transfer of the 
corporate title.® Payment of dividends after disso¬ 
lution, when authorized to be made on surrender of 
stockholders' certificates, is not a division of profits 
but a distribution of assets.*^ Where the property 
of a corporation w'as turned over to the stockholders 
entitled to receive it, and a receiver was appointed 
for the settlement of one claim which was settled, 
there being no other claims, the court which ap¬ 
pointed the receiver has no jurisdiction subsequently 
to disturb the property in the hands of the stock¬ 
holders,® and it is immaterial whether all the stock¬ 
holders had voted to distribute the property and 
whether cancellation of a purchase of treasury stock 
of the corporation was ultra vires.® 


94. N.J.—Edwards v. National Win¬ 
dow Glass Jobbt*rs’ A shoo , Gh , 58 
A. 527. 

96. Ala.—Smith v. Diokipson, 9 4 So. 

84. 208 Ala. 309. 

96. Bvidence held admissible 

In aotion for value of stork on dis¬ 
solution of corporation by merger 
with other corporations, involving 
issue ns to whether the net n.s.‘«i*t.s 
were suflicient for pajment of the 
par value of the stock, evidence as 
to reproduction costs is admissible — 
Petry v. Harwood Electric Co., 124 
A. 302, 28il Pa. 142, 38 A.L..R. 1249. 
Bvideaoe held snULcient 

(1) To authorise linding that cor¬ 
poration had no assets at time of dis¬ 
solution.—Goodwin V. Robinson, 66 
P.2d 1257, 20 Cal.App2d 283. 

(2) To show insufficient accounting 
for property received as transferee 
of stockholder’s share of assets.— 
Simper v. Scorup, 1 P.2d 941, 78 Utah 
71. 


(3) To show that the property of 
a corporation, whose stockholders had 
unanimously voted for a liquidation 
of its a.ssets, had a value far in ex¬ 
cess of the amounts bid by the only 
two bidders.—Long v. Wilson Stove 
& Manufacturing Co., 277 lll.App. 57, 
transferred 188 N.E 411, 364 Ill. 465 

(4) To sustain flnditig that the net 
assets of the corporation were ample 
for payment of the par v^alue of the 
lireferred stock.—IVtry v. Harwood 
Kleelric Co.. 124 A. 302. 280 Pa 142, 
38 ALU. 1249. 

Bvldence held Insnttclent to show 
that defendant was a director, liable 
to account for funds distributable 
among stockholders.—Du Hois v. Cen¬ 
tury Cement Products Co., 183 A. 188, 
119 N.J.Eq 472. 

97. Cal.—Goodwin v. Robinson, 66 
P.2d 1257, 20 Cal.App.2d 283. 

98. Bstoppel not proved 

Mleh.—Maxwell v. Eddy Paper Co., 
205 N.W. Ill, 232 Mich. 356. 


99. Mo.— Avery v. Kansas City Cent. 
Bank, 119 S.W. 1106, 221 Mo. 71. 

1. U.S—Lebold v. Inland S. S. Co., 
C.C.A Ill., 82 F.2d 351. 

8. Kan.—Bowen v. Bowen-Romer 
Flour Mills Corporation, 266 P. 66, 
126 Kan. 641. 

3. N.J.—Massing v. Kornbluth, 163 
A. 706, 9 N.J.Mlsc. 331. 

4. B'la.—^^Vood v. Provident Trust 
Co. of 1 Philadelphia, 152 So. 186, 113 
Fla. 2G0 

5. Fla.—Wood v. Provident Trust 
Co. of Philad‘*lphia, supra. 

6. Tex.—Austin v. Wortham, Civ. 
App., 298 S.W. 620. 

7. Mass.—Gifford v. Thompson, 116 
Mass. 478. 

N.Y.—Rorke v. Thomas, 56 N.Y. 559, 

8. U.S.—In re Hawkins Mortg. Co., 
C.C.A.Ind., 45 F.2d 937. 

9. U.S. — In re Hawkins Mortg. Co.. 
I supra. 
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J. ACTIONS BY OE AGAINST COEPORATION AFTER DISSOLUTION 


§ 1772. In General 

In the absence of statute, after effectual dissolution 
of a corporation it cannot sue or be sued or be made a 
party to an action. 

After a corporation has become effectually dis¬ 
solved in any mode known to the law, its power to 
sue^® or be sued,ii either in actions in personam or 
in rem,i2 in its corporate name is extinguished; nor 
can it thereafter be brought in and joined as a par¬ 
ty plaintiffis or defendanti^ in an action brought by 
or against another. A dissolved corporation has no 
standing in court or power to make any motion re¬ 
garding prosecution or disposal of an independent 
suit against it.^® After its dissolution, a corpora¬ 
tion can maintain no action to enforce rights ac¬ 
quired during the life of its charter,^® unless, as 
discussed infra § 1774, its capacity in this respect 
hall been continued by the provisions of its charter, 
or by a statute enacted prior to its dissolution. 

De facto corporations. The rule that dissolution 
destroys the power of a corporation to sue or be 
sued applies to dc facto corporations.^^ 


Effectual dissolution necessary. The rule that a 
dissolution of a corporation destroys its right to sue 
or be sued does not apply unless there has been an 
effectual legal dissolution hence the rule has been 
held inapplicable in the case of an attempted disso¬ 
lution not carried out in compliance with statutory 
requirements,in the case of a de facto dissolu¬ 
tion,2® where the corporation has merely filed a cer¬ 
tificate in the office of the secretary of state to the 
effect that it had ceased operations and assigned its 
entire property,2i where the corporation has trans¬ 
ferred all of its property and franchises ,22 where 
the corporation has been declared defunct and in¬ 
operative for failure to file its annual reports,2® 
or where dissolution proceedings are pending and 
not determined,24 even though a temporary receiver 
has been appointed.®® 

A corporation whose name is stricken from the 
records by the secretary of state for failure to pay 
its license fee may sue or defend, since under the 
statute it is entitled to reinstatement at any time and 
hence is not dissolved.2® 


la U.S.—Chicacro Title & Trust Co. 
V. Forty-One Thirty-Six Wilcox 
BldK. Corporation. HI.. 68 S.Ct. 125. 
302 U.S 120, 82 U.TCd. 147, revers- 
Ing, C.C.A., In re Forty-One Thir¬ 
ty-Six Wilcox Bldff. Corporation, 
86 F.2d 667, certiorari granted Chi¬ 
cago Title & Trust Co. v. Forty-One 
Thirty-Six Wilcox Bldg. Corpora¬ 
tion, 67 S.Ct. 923, two cases, 301 U. 
S. 676, 81 L.Ed. 1337—G. M. Stand- 
Ifer Const. Corporation v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
78 F.2d 285, 286, citing Corpus Ju¬ 
ris. 

Cal.—Sharp v. Eagle Lake Lumber 
Co.. 212 P. 933, 90 Cal.App. 386. 

N.Y.—MacAffer v. Boston & M. R R., 
274 N.Y.S. 246, 242 App.Dlv. 136, 
reversed on other grounds 197 N.E. 
331, 268 N.Y. 408—MacAffer v. Bos^ 
ton & M. R. R., 273 N.Y.S. 679, 242 
App.Div. 140, affirmed 197 N.E. 328, 
268 N.Y. 400—Seventy-Three First 
Ave. Corporation v. Bruunstcin 
Bros. Carbonic Sales Corporation, 
6 N.Y.S.2d 664, 168 Misc. 842, af¬ 
firmed 10 N.Y.S.2d 868, 170 Misc. 
657. 

Okl.—Great American Ins. Co. v. 
Farmers’ Warehouse Co., 217 P. 
208, 91 Okl. 118. 

Pa.—Zimmerman v. Puro Coal Co., 
133 A. 34, 286 Pa. 108. 

14a C.J. p 1200 note 8. 

11. U.S.—Q. M. Standifer Const. Cor¬ 
poration V. Commissioner of Inter¬ 
nal Revenue, C.C.A.. 78 F.2d 286, 
286, citing Corpus Juris. 

Ala.—Ex parte Davis, 162 So. 306, 
230 Ala. 668. 


Cal.—Sharp v. Eagle Lake Lumber 
Co., 212 P. 933. 90 Cal.App. 386. 
La.—Ortego v. Nehi Bottling Works, 
App., 182 So. 365. 

Mich.—U. S. Truck Co. v. Pennsyl¬ 
vania Surety Co., 243 N.W. 311, 
312, 259 Mich. 422, citing Corpus 
Juris. 

N.Y.—Seventy-Three First Ave. Cor¬ 
poration V. Braunstein Bros. Car¬ 
bonic Sales Corporation, 6 N.Y.S. 2d 
664, 168 Misc. 842, affirmed 10 N. 
Y,S.2d 868. 170 Misc. 657. 

Pa.—Borough of Mt. Union v. Kunz, 
139 A. 118, 290 Pa. 356. 

14a C.J. p 1200 note 9. 

13. N.Y.—MacAffer v. Boston & M. 
R. R., 274 N.Y.S. 246, 242 App.Div. 
136, reversed on other grounds 197 
N.E. 331, 268 N.Y. 408—MacAffer 
V. Boston & M. R. R., 273 N.T.S. 
679, 242 App.Div. 140, affirmed 197 
N.E. 328, 268 N.Y. 400. 

13. Ga.—Carey v. Giles, 10 Ga. 9. 

14. Wash.—Hawley v. Bonanza 

Queen Min. Co., Ill P. 1073, 61 
Wash. 90. 

14a C.J. p 1200 note 11. 

15. Me.—Carter v. Stewart Drug Co., 
98 A. 809, 116 Me. 289. 

16. N.Y.—MacAffer v. Boston & M. 
R. R., 274 N.Y.S. 246, 242 App.Div. 
136, reversed on other grounds 197 
N.E. 331, 268 N.Y. 408. 

14a C.J. p 1200 note 13. 

17. Mo.—Meramec Spring Park Co. 
v. Gibson, 188 S.W. 179, 268 Mo. 
394. 

14a C.J. p 1201 note 15. 
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18. ^ Tex.—Mi 11 saps v. Johnson, Civ. 
App., 196 S.W. 202. 

14a C.J. p 1201 note 17. 

19. Mich—Simms v. Bally Hard¬ 
ware, etc., Co., 163 N.W. 821, 187 
Mich. 375. 

80. U.S.—Cheshire Provident Inst. v. 
Anglo-American Land Mortg., etc., 
Co., N.H., 132 F. 968, 66 C.C.A. 122, 
affirming, C.C., 124 F. 464. 

14a C.J. p 1201 note 19. 

21. N.Y.—New England Iron Co. v. 
Gilbert El. R. Co., 91 N.Y. 168. 

82. Conn.— Saugatuck Bridge Co. v. 
Westport, 39 Conn. 337. 

14a C.J. p 1201 note 21. 

83. U.S.—Hazard v. Park, C.C.A. 
Colo., 294 F. 40. 

24b N.Y.—Sigua Iron Co. v. Brown, 
64 N.E. 194, 171 N.Y. 488. 

85. N.Y.—Sigua Iron Co. v. Brown, 
64 N.E. 194, 171 N.Y. 488—Pringle 
v. Woolworth, 90 N.Y. 602—Kin¬ 
caid V. Dwindle, 69 N.Y. 648, af¬ 
firming 37 N.Y.Super. 326. 
Corporate creditor, not party to 
proceeding wherein an order is pass¬ 
ed permitting a corporation to sur¬ 
render its charter and be dissolved 
as a corporation and also appointing 
a receiver for the corporation, can 
sue the corporation without suing the 
receiver.—Eady-Baker Grocery Co. 
V. Tennessee Chemical Co., 146 S.E. 
329, 39 Ga.App. 121. 

26. Wash.—State v. Superior Court 
of Snohomish County, 237 P. 722, 
136 Wash. 315. 



19 C.J.S. 

§ 1773. Limits and Modification of Rule 

Tha operation of the rule atated In the foregoing aee- 
tlon may be avoided by an assignment In trust of all 
corporate assets to a trustee to wind up the corporation; 
and stockholders as tenants In common of the corporate 
property may sue. 

The operation of the common-law rule discussed 
supra* § 1772, where not relieved agfainst by statute, 
may be avoided by making an assignment in trust 
of all assets of the corfioration to trustees for the 
purpose of winding up its affairs, and, where the 
deed of assignment so provides, suit may then be 
brought by the assignee in the name of the corpo- 
ration.28 

Whenever it is held that property of a dissolved 
corporation vests in the stockholders as tenants in 
common, they may enforce the remedy belonging, 
before dissolution, to the corporation.29 


'§ 1774 

§ 1774. -Statute Continuing Existence 

a. In general 

b. What law governs 

c. Particular method of dissolution 

s. In General 

When BO permitted by etatute, eorporatlona may, not¬ 
withstanding dissolution, sue or be sued or be made par¬ 
ties to actions; but the terms of the statute determine 
the right. 

The rule of the common law, discussed supra § 
1772, has been changed by statutes continuing the 
existence of a dissolved corporation or authorizing 
suits by and against it for purposes of winding up 
its affairs and under such statutes, except where 
they have been held to be unconstitutional,31 a suit 
may be brought by or against a dissolved corpora¬ 
tion for the purpose of winding up its affairs ;32 and 
in a proper case it may secure the removal of any 
cause in which it is defendant, from the state to the 
federal court.33 Under a statute providing for the 
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fl7. U.S.—^U. S. Bank v McLaughlin, 
D.C., 2 F.Ca8.No.928. 2 Cranoh C.C. 
2U. 

14a C.J. p 1201 note 26. 

28. Ark.—State v. Washington Bank, 
18 Ark. 654. 

29. Tex.—Baldwin v. Johnson, C5 S. 
W. 171, 95 Tex. 85. 

30. U.S.—G. M. Standifer Const. Cor¬ 
poration V. Commissioner of Inter¬ 
nal Revenue. C C.A, 78 F.2d 285, 
286. citing Corpus Juris. 

31. Ind.—Clark v. American Cannel 
Coal Co., 73 NK. 1083, 165 Ind. 213, 
112 Am.S.R. 217. 

32. U.S.—II. M. O Lumljer Co. v. 

U. S., DC.Mioh., 40 F.2d 544—Beck¬ 
er Steel Co. of America v. Cum¬ 
mings, D.C.NY., 16 PSupp. 601 

Ala.—Oalera Development Co. v. Bur- 
gin, 107 So. 84, 214 Ala. 214—Zadek 

V. Merchants' Dank of Mobile, 8o 
So. 562, 204 Ala. 396. 

D.C.—Bloedorn v. WH.shington Times 
Co., 89 F.2d 835, 67 App.D C. 91. 
111.—Perry v. Western Motor (-nr Co., 
279 Ill.App. 196—Griggsvllle State 
Bank v. Newman, 275 Ill.App. 11. 
Mich.—Division Ave. Realty Co. v. 
McGough, 264 N.W. 328, 274 Mich. 
163. 

N.Y.—O. G. Orr & Co. v. Fireman's 
Fund Ins. Co.. 256 N.Y.S 79, 236 
App.Div. 1, reversing 253 N.Y.S. 
2, 141 Misc. 330—Giovannangell v. 
Levich & Pollach, 235 N.Y.S 28. 
134 Misc. 246--Grand St. Realty Co. 
V. Universal Textile Co., 191 N.Y.S. 
665. 

N.C.—^Worthington v. Gilmers, Inc., 
129 S.E. 153. 190 N.C. 128. 

Ohio.—^E. G. Tlllotson & Co. v. Ward, 
16 N.E.2d 1014, 69 Ohio App. 60. 


Pa.—Lebanon Valley St. Ry. Co. v. 
Michlovltz. 167 A. 283, 312 Pa. 1— 
l*ennsylvanla Knitting Mills Corpo¬ 
ration v. Bayard, 134 A. 397, 287 
Pa. 216—In re Pennsylvania Re¬ 
constructed Slone Company's Case, | 
6 PaDist. & Co. 11. 

Wash.—Matson v. Kennccott Mines 
Co.. 171 P. 1040, 101 Wash 12, mod- 
ifled on other grounds 175 P. 181, 
103 W'ash. 499. 

W Vu —Lynchburg Colliery Co. v. 
Giiuley & E. Ry. Co., 114 S E 462, 
464, 92 W.Va. 144, citing Corpus Ju¬ 
ris. 

14a C.J. p 1201 note 33. 

“Suit” within tsnns of statute 

(1) Word "suit” in statute provid¬ 
ing for temporary continuance of dis¬ 
solved corporations to prosecute and 
defend suits must he interpreted in 
broad sense as applying to any pro¬ 
ceeding by which individual pursues 
legal remedy in court of justice, in¬ 
cluding action at law.—l*artan v. 
Niemi, 192 N.E. 527, 288 Muss. Ill, 
97 A.L.R. 473. 

(2) I’etition for registration of ti¬ 
tle to land constitutes “suit” within 
meaning of statute relating to wind¬ 
ing up of affairs of dissolved cor¬ 
poration.—^Willard v. Kimball, 178 N. 
E. 607, 277 Mass. 350. 

Bemsdy ia sgnity 

In Pennsylvania the act providing 
for suit against corporation ceasing 
to do business in state does not give 
creditor right to common-law suit 
against corporation dissolved by Ju¬ 
dicial decree but equity furnishes the 
sole remedy.—Zimmerman v. Puro 
I Coal Co., 133 A. 34. 286 Pa. 108. 
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:bsavs to BUS 

Persons asserting claims against 
corr>oralion after final decree for cor¬ 
poration's liquidation was entered 
and liquidator discharged were not 
required to obtain permission of 
chancery court to sue corporation, 
and suit against liquidator was no 
longer proper.—Bates v. Mississippi 
Industrial Gas Co., 161 So. 133, 173 
Miss. 361. 

Wrongful distribution of asssts 

A creditor cannot sue trustees in 
dissolution for a wrongful distribu¬ 
tion of the corporate assets, under 
Gen.Corp.L. S 221 suhd 3, continuing 
H dissolved corporation in existence 
for the purpose of enforcing its 
debts, but may, if he is a judgment 
creditor, maintain such an action 
against the trustees and the corpora¬ 
tion under §9 90 and 91, relating to 
actions against corporate officers for 
misconduct.—Bristol Mfg. Corpora¬ 
tion v. Elk Textile Co., 200 N.Y.S. 
860, 121 Misc. 138. 

Debtor aud creditor relationship ss- 
seutial 

It seems that § 1111 of the Busi¬ 
ness Corporation Law of May 5, 1933, 
P.L. 364. 16 P.S. § 2862—1111. pro¬ 
viding for the survival of remedie.s 
after dissolution, applies only to cas¬ 
es in which a debtor and creditor re¬ 
lationship existed at the time of dis¬ 
solution and not to a proceeding in¬ 
stituted by a shareholder to mforce 
his recognition as such.—Roncace v. 
Marchigiani Home Ass'n, 30 Pa.Di8t. 
& Co. 480, 53 Montg.Co. 254. 

33. U.S.—Groom v. Mortimer Land 

Co.. Tex.. 192 F. 849, 113 C.C.A. 173. 
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appointment of a receiver it has been held that a 
dissolved corporation may sue and be sued in its 
own name, but only where necessary to promote 
the purr)Oses of the receivership.34 A statute pro- 
vidinpf for a winding up by trustees and transferring 
to them the rights of action of the corporation, docs 
not have the effect of continuing the existence of 
the corporation as some statutes do in express terms 
so as to render it capable of defending actions in its 
corporate name after its charter has expired or 
been annulled.^s Although an action cannot be 
brought by a corporation after its dissolution, if 
brought in the name of the corporation “for the use 
of the trustee and receiver,” the action is regarded 
as being brought by the trustee and receiver as the 
real party in interest,^® and the defense that there 
is no such corporation is not available.^? A statute 
repealing the charter and changing a creditor’s rem¬ 
edy from an action against the corporation to an 
action against a receiver is constitutional.^^ 

Dissolution of the corporation docs not render 
inapplicable statutory provisions relating to venue 
of suits against the corporation.^^ 

Rights previously vested; torts. Under statutes 
continuing the existence for purposes of suit, or 
providing that a dissolution shall not impair rights 


previously vested, the right to sue or be sued on ob¬ 
ligations previously incurred survives the dissolu- 
tion,^o and this rule may include an action against 
the corporation for a tort which arose prior to dis¬ 
solution^ i and, under provisions of some statutes, 
even an action for a tort committed by it after its 
dissolution but during the statutory winding-up pe¬ 
riod.^ 2 A proceeding under such a statute is in the 
nature of an administration upon the estate of the 
old corporation.^® 

Cross complaint after forfeiture of charter, A 
statute providing that an action pending prior to 
forfeiture of charter may be prosecuted to final 
judgment permits of relief on cross complaint filed 
after forfeiture of charter,^^ and one who sues a 
corporation cannot deny its corporate existence to 
defeat a countcrclaim.“*® 

Effect of dissolution for nonpayment of taxes. 
In some jurisdictions the right given by statute to 
corporations to sue or be sued after termination 
of corporate existence is not affected by the fact 
that the corporation has been dissolved or has for¬ 
feited its right to do business because of nonpay> 
ment of taxes.^® Under express provision of some 
statutes a corporation dissolved for nonpayment of 
taxes may not thereafter maintain an action,®^ not- 


34. Me.—^Whitman v. Cox, 26 Me. 
336. 

35. N.T.—Sturfireei v. Vanderbilt, 73 
N.Y. 384. 

38. Tenn.—Kyle v. Ewing:, 6 Lea 680. 

37. Tenn.—Kyle v. Ewing, supra. 

38. Me.—Read v. Frankfort Bank, 23 
Me. 318. 

39. Tex.—^Waggoner v. Edwards, 
Clv.App.. 68 S.W.2d 656. 

Suit on lease contract 
Where lease contract executed by 
domestic corporation as lessee was 
consummated in Lamb county, suit 
on lease contract against statutory 
trustees of dissolved lessee-corpora¬ 
tion was maintainable in Lamb coun¬ 
ty same as if corporation had not 
been dissolved.—^Waggoner v. Ed¬ 
wards, supra. 

4(K Tex.—Simmons v. Zimmerman 
Land & Irrigation Co., Clv.App., 
292 S.W. 973. 

14a C.J. p 1202 note 41. 

Oamisliment 

Dissolved corporation, for which no 
receiver was appointed to take charge 
of its property and settle its af¬ 
fairs. is subject to garnishment.— 
Becker v. Cooper, Tex.Clv.App., 22 S. 
W.2d 1083, error dismissed. 

Suit in •q.nlty 

Creditor may invoke aid of equity 
to enforce claim against dissolved 
corporation, although without lien. 


—Elliot V. Macauley, 169 S.E. 368. 
177 Ga. 96. 

Breach of covenant against enennu 
brances 

Within Gen.Corp.L. 8 221, debts or 
obligations are as broad as liabilities 
in similar provisions of Bus.Corp.L. 
8 6, since these statutes and Gen. 
Corp.L. 88 35, 166, 191, 261, are to be 
construed together, and corporate ex¬ 
istence is therefore continued for 
purpose of action against it for 
breach of covenant against incum¬ 
brances, though there may be no 
fund left with which to satisfy Judg¬ 
ment.—City of New York v. New 
York & South Brooklyn Perry & 
Steam Transp. Co.. 131 N.E. 554, 231 
N.Y. 18. 16 A.L.R. 1059, reversing 
179 N.Y.S. 914, 190 App.Div. 939, and 
reargument denied 132 N.E. 903, 231 
N.Y. 598. 

41. Miss.—Bates v. Mississippi In¬ 
dustrial Gas Co., 161 So. 133, 135, 
173 Miss. 361, citing Corpus Juris. 
14a C.J. p 1202 note 42. 

Coavorslou 

In view of Rev.St.l908 8 899, Gen. 
St. 8 270; Gen.L. 8 223, a dissolution 
of a hotel corporation does not af¬ 
fect the guest's remedies against a 
corporation for conversion of a 
trunk; and where a dissolved hotel 
company held plaintilf’s trunk under 
lien for board, tender of satisfaction 
and demand for possession was the 
remedy existing against it both be- 

1564 


fore and at dissolution, and, under 
the statute preserving remedies 
against corporations for liabilities 
incurred prior to dissolution, plain¬ 
tiff could pursue such remedy to a 
Judgment for conversion.—Dutton 
Hotel Co. V. Fitzpatrick, 193 P. 649, 
69 Colo. 229. 

48. W.Va.—Miller v. Newburg Orrel 
Coal Co., 8 S.E. 600, 31 W.Va. 836, 
13 AmS.R. 903. 

43. Tex.—Lyon-Qray Lumber Co, v. 
Gibraltar Life Ins. Co., Com.App.. 
269 S.W. 80, reversing, Clv.App., 
247 S.W. 652—McGee v. Ferguson 
Seed Farms, Clv.App., 34 S.W.2d 
338. 

44. Ciil.—Lowe v. Los Angeles Coun¬ 
ty Super. Ct., 134 P. 190, 166 Cal. 
708. 

45. N Y.—Grand St. Realty Co. v. 
Universal Textile Co., 191 N.Y.S. 
655. 

48. U.S.—Tradesmen's Nat. Bank & 
Tru.st Co. V. Johnson. D.C.Md., 64 
F 2d 367—Oliver v. Brennan, D.C. 
Cal, 292 F. 197, affirmed, C.C.A., 
In rc Wright Motor Co., 299 P. 106. 
Cal.—Maryland Casually Co. v. Su¬ 
perior Court in and for City and 
(bounty of S<an Francisco, 267 P. 
169, 91 Cal.App. 356—Mercantile 

Trust Co. v. San Joaquin Agr. Cor¬ 
poration, 265 P. 683, 89 Cul.App. 
558. 

47. N.Y.—Application of S. M. & J. 
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withstanding a general provision continuing the ex¬ 
istence of dissolved corporations for purposes of 
suit;^B and such a statute applies to causes of ac¬ 
tion arising prior to the forfeiture of its right to 
do business.^® The corporation may, however, 
maintain an action in such case where, by payment 
of its taxes it revives its right to do business®^ and 
may sue on a contract executed during the time it 
had forfeited its right to do business.®! 

b. What Law Governs 

Tbe right to lue or be eued, given by statute, may be 
altered by subsequent statutes, even though dissolution 
occurs before their passage. The capacity to sue or be 
sued depends on the law of the domicile of the corpora¬ 
tion. 

The right of a dissolved corporation to sue and be 
sued under a statute continuing its existence for this 
purpose in general terms may be affected by a later 
enactment prohibiting the exercise of any corporate 
powers in a certain contingency,®2 as, for example, 
nonpayment of an occupation tax;®3 and, in such 
case, the later statute repeals the earlier statute to 
the extent that the two are iiiconsKstcnt and a cor¬ 
poration which has been dissolved on the grounds 
stated in the later statute cannot sue or be sued 
after dissolution.®^ It has been held, however, thaf 
a statute continuing the existence of a dissolved 
corporation for purposes of suit is not applicable to 


an action which is incidental to the winding up of 
its affairs, where there is another statute providing 
for a receivership and for the bringing of suit by 
or against the receiver in such cases,®® and it is 
immaterial that the receiver failed to qualify or to 
accept the appointment.®® On the other hand, the 
winding up statute has been held not to repeal by 
implication an existing statute authorizing suits by 
and against a dissolved corporation.®7 A statute 
which forfeited a charter, and continued the corpo¬ 
ration for the purpose of maintaining suits, was 
held to apply to suits commenced before its passage 
as well as to those instituted afterward.®® 

Statutes enacted after dissolution. After a cor¬ 
poration has been actually dissolved and the rights 
of creditors and stockholders have become extinct, 
a statute then enacted, which authorizes the contin¬ 
uance of the existence of dissolved corporations for 
certain purposes, will not operate to revive the cor¬ 
poration and authorize it to collect claims due to 
it,®® although, where a statute providing for actions 
by directors in the name of the corporation after 
dissolution is amended to provide for continuance of 
the corporate existence for the purposes of suit, 
such amendment is regarded as effecting a change 
of procedure and is retroactive.®® 

of domicile. The capacity of a dissolved cor¬ 
poration to sue or be sued for purposes of winding 


Ii3isen.Madt, 10 N Y.S 2d 868, 25G 
App.Dlv. 4RS—.‘Moventy-Threo First 
Ave. Corporation v. Braunstem 
Bros. Carbonic Sales Corporation, 
6 N.Y.S.2d 664. 168 Misc 842, af¬ 
firmed 10 N.Y.S.2d 868, 170 Misc. 
657. 

Xavanna maaanre 

A statute prohibit ins corporation, 
whose right to do business has been 
forfeited for nonpayment of fran¬ 
chise tax. from suin^ in state courts. 
Is purely revenue measure —Federal 
Crude Oil Co. v. Younl-Lee Oil Co., 62 
S.W.2d 66, 122 Tex. 21, answers con¬ 
formed to, Civ.App., 53 »S.W.2d 1119. 

48 . N.T.—Application of S. M. & J. 

Eisenstadt, 10 N.Y.S.2d 868, 256 
App.Dlv. 488—Seventy-Three First 
Avo. Corporation v. Braunslein 
Bros. Carbonic Sales Corporation, 
6 N.y.S.2d 664, 168 Misc. 842, af¬ 
firmed 10 N.Y.S.2d 868, 170 Misc. 
657. 

4». Tex.-—Federal Crude Oil Co. v. 
Yount-Lee Oil Co., 62 S.W.2d 66. 
122 Tex. 21, answers conformed to, 
Civ.App., 63 S.W.2d 1119. 

However, an earlier case held that 
a corporation havinfi: n^ht to trans¬ 
act business when contract was ex¬ 
ecuted and breached could sue for 
breach, notwithstanding forfeiture of 
right to do business for failure to 


pay franchise—Mann Commission 
Co V. Ball. i^ivApp., 48 S W.2d 780. 
error dismissed Ball v. Mann Com¬ 
mission Co., 50 SW.2d 1090, 121 Tex. 
4115. 

50. Tex.—Lyons v. Texorado Oil & 
Gas Co., Civ App., 91 S W 2d 375, 
error refused. 

51. Tex.—Lyon.s v. Texorado Oil & 
Gas Co., supra. 

52. Neb.—Weekes Gram, etc., Co. v. 
Ware, 165 N W. 233, 99 Neb. 126. 

Effect of particular atatntos 

(1) Where Massachusetts act dis¬ 
solved numerous named corporations 
subject to general statute extending 
life of dissolved corporation for three 
years for purpose of prosecuting or 
defending suits, corporation named 
therein was subject to action brought 
in New York within three years after 
dissolution, despite fact that suit 
was not pending at effective date of 
dis.sulution, and despite provision in 
act that act should not affect pending 
or Bub.sequent suits.—Schreier v. 
Kinderhook Knitted Cap Co., 295 N.Y. 
S. 940, 251 App.Dlv. 16. 

(2) In Illinois, where new corpora¬ 
tion act omitted right given dissolv¬ 
ed corporation under former act to 
maintain suits for two-year period 
after dissolution, provision that new 
act should not affect any right ac- 
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crued does not authorize a corpora¬ 
tion thereafter dissolved to maintain 
action, since new act changed corpo¬ 
ration’s remedy only in which it 
could have no vested right.—Billiard 
Table Mfg. Corporation v. Flrst-Ty- 
ler Bank & Trust Co., D.C.W.Va., 16 
F.Supp. 990. 

53. Neb.—Weekes Grain, etc., Co v. 

Ware, 155 N.W. 233, 99 Neb. 126 
14a C.J. p 1202 note 46. 

64. Neb.—Havens v. Colonial Apart¬ 
ment House Co., 150 N.W. 1011, 97 
Neh. 639. 

14a C.J. p 1202 note 47. 

55. Ala—Nelson v. Hubbard, 11 So. 

428. 96 Ala. 238, 17 L.R.A. 376. 

14a C J p 1202 note 48. 

58. Ala.—Nelson v. Hubbard, supra. 

57. Ohio.—Stetson v. New Orleans 
City Bank. 12 Ohio St. 677. 

14a C.J. p 1202 note 50. 

58. Ala.—Crav^ford v. Planters', etc., 
Bank. 6 Ala. 289. 

14a C.J. p 1202 note 61. 

59. Del.—Commercial Bank v. Lock- 
wood. 2 Del. 8. 

Miss.—Mississippi Bank v. Duncan, 
56 Miss. 166. 

60. N.Y.—Mac After v. Boston & M. 
R. U., 274 N.Y.S. 246, 242 App.Div. 
136, reversed on other grounds 197 
N.E. 331, 268 N.Y. 408. 
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up is determined by the law of its domicile,and 
such law has extraterritorial effect in the winding 
up of its aflFairs.®2 

c. Particular Method of Dissolution 

Where the etatute eo providee, dleeolutlon mutt have 
been in the prescribed manner. 

Statutes continuing the existence of a corporation 
for purposes of suit are sometimes limited in op¬ 
eration to corporations dissolved in particular ways, 
and under these statutes a dissolved corporation 
cannot sue or be sued unless the manner of its dis¬ 
solution brings it within the statutory provisions.®^ 
Under other statutes, however, the manner of dis¬ 
solution or termination of corporate existence is of 
no consequence.®® 

A corporation dissolved by proclamation of the 
governor may sue or be sued after dissolution un¬ 
der a statute authorizing its continuance for purpos¬ 
es of winding up,®® and the bringing of such suit is 
not an exercise of corporate power within the 
meaning of a statute declaring that an exercise of 
corporate power by a corporation after it has been 
dissolved by the governor’s proclamation shall be 
a criminal misdemeanor.®® A statute which pro¬ 
hibits a suit by a corporation or by any one acting 
for it after the governor’s proclamation of its dis¬ 
solution docs not operate to take away a creditor’s 
right to sue such corporation, nor the corporation’s 
right to appear in a suit against it.®^ 


§ 1775. Limitations and Laches 

Actlont or suits must be brought within the time 
After dissolution which the statutes specify, or, If no time 
is specified, within the general statute of limitations. 

Statutes continuing the existence of a corporation 
after dissolution for purposes of suit usually are 
limited in their operation to a particular period of 
time, and the statutory limitation must be observ¬ 
ed.®® It has, however, been held that an action to 
wind up may be brought after the termination of 
the statutory period during which the affairs of the 
corporation were being administered by its officers 
acting as trustees under the statute.®® Where un¬ 
der the statute a corporation can be sued for an ob¬ 
ligation incurred previous to the expiration of its 
charter, without any limitation as to the time, it 
may be sued at any time within the general statute 
of limitations.'^® 

Bar to set-*off by corporation. In a suit by a cred¬ 
itor against an expired corporation, where the cor¬ 
poration in its answer pleads a set-off against 
plaintiff’s demand, plaintiff may file a plea of the 
statute of limitations before the commissioner, or 
in any other manner make that defense before the 
commissioner taking an account in the case."^! 

Arresting statute of limitations. The effect of a 
statute providing for a winding up by the directors 
or other persons acting as trustees does not arrest 
the running of the statute of limitations against 


61. U.S.—Stentor PJlectrJc Mfff. Co. 
V. Klaxon Co., D.C.Del., 2,3 F.Supp. 
351—Billiard Table Mfg-. Corpora¬ 
tion V. First-Tyler Bank & Trust 
Co., D.C.W.Va., 16 F.Supp. 9U0— 
Acton V. Washington Times Co., D. 
C.Md., 12 F.Supp. 257. 

14a C.J p 1203 note 64. 

62. Wash.—Matson v. Kennecott 
Mines Co., 171 P. 1040, 101 Wash. 
12 . 

63. Ill.—Consolidated Coal Co. of St. 
Louis V. Flynn Coal Co., 274 Ill. 
App. 405. 

14a C.J. p 1203 note 68. 

64. N.Y.—Douglas v. Perlstein, 10 N. 
Y.S.2d 479, 170 Mlsc. 561, reversed 
on other grounds 12 N.y.S.2d 354, 
266 App.Div. 1084. 

Pa.—Lebanon Valley St. Ry. Co. v. 

Michlovitz, 167 A. 283, 312 Pa. 1. 
66 . U.S.—Stark Electric U. Co. v. 
McGinty Contracting Co., Ohio, 238 
F. 667, 161 C.C.A. 607. 

14a C.J. p 1203 note 59. 

Foraoloanra of Uena on property 
Statute providing that corporations 
dissolved by proclamation for tax 
delinquency may. in actions to fore¬ 
close liens on real property, be sued 
in their corporate names, that actions 
begun against such corporations pri¬ 


or to dissolution may proceed with¬ 
out change in name and that Judg¬ 
ments theretofore obtained against 
any such corporation shall be conclu¬ 
sive on legal representatives, etc., by 
reference to actions pending and to 
Judgments theretofore obtained, re- 
fer.s to actions to foreclose liens on 
real property.—Douglas v. Perlstein, 
10 N,y.S,2d 479, 170 Mlsc. 561, revers¬ 
ed on other grounds 12 N.Y.S.2d 364, 
256 App.Div. 1084. 

66. U.S.—Stark Electric R. Co. v. 
McGinty Contracting Co., Ohio, 238 
F. 657, 151 CC.A. 507. 

67. U.S.—Lively v. Picton, Ohio. 218 
F. 401, 134 C.C.A. 189. 

63. U.S.—Charles A. Zahn Co. v. U. 

S., Ct.Cl., 6 F.Supp. 317. 

Ill.—Consolidated Coal Co. of St. 
Louis v. Flynn Coal Co., 274 Ill. 
App. 406—Dukes v. Harrison & 
Reldy, 270 lll.App. 372. 

Mass.—Partan v. Nleml, 192 N.E. 

627. 288 Mass. HI. 97 A.L.R. 473. 
Tex.—Gamer Co. v. Gamage. Civ.App., 
241 S.W. 736. 

Wis.—Marshall v. Wittig, 238 N.W. 

390, 205 Wls. 610. 

14a C.J. p 1203 note 64. 

Natnra and affect of limitation 
A statute providing that dissolu- 
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tion of corporation should not Impair 
.any remedy against it, if suit was 
brought and service of process had 
within two years after dissolution, is 
not strictly a statute of limitation, 
but is a conditional limitation upon 
right of action, and a creditor could 
not maintain suit in equity under a 
statute giving an equity court power 
to liquidate assets of corporation, 
where summons had not been served 
on corporation until more than two 
years after its dissolution.—Sarelas 
V. McCue & Co., 10 N.E.2d 700, 291 
lll.App. 640. 

G9. WiH.—Lindemann v. Rusk, 104 
NW. 119, 126 W^ls. 210. 

70. 111.—Singer, etc.. Stone Co. v. 
Hutchinson. 61 N.E. 622. 176 HI. 
48. reversing 72 111.App. 366. 

14a C.J. p 1203 note 66. 

Under Ohio statute 

The Ohio statute relating to disso¬ 
lution' of corporations imposes no 
limitation on the time within which 
a dissolved corporation may be sued 
on corporate liabilities and obliga¬ 
tions.—Perry v. Western Motor Car 
Co.. 279 llLApp. 195. 

71. W.Va.—Stiles v. Laurel Fork 
Oil, etc., Co., 86 S.E. 986, 47 W.Vo. 
838. 
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any demand accruing to the corporation, upon which 
the directors as trustees acquire a right of action, 
as it does in those trusts which are within the ex¬ 
clusive jurisdiction of equity arising in cases of 
partnership agency, and the likc,72 especially where 
a statute authorizes the bringing of suits against the 
corporation after dissolution.'^^ However, when by 
reason of the dissolution of a corporation and the 
absence of its officers, agents, and managers from 
the state there is no one left upon whom to serve 
process, the statute of limitations ceases to run 
against one having a cause of action against it.*^^ 
Where the order of dissolution continues the cor¬ 
poration for certain puri)oses, such as the satisfac¬ 
tion of claims against it, a nonresident claimant has 
been allowed to sue the corporation in another state 
after the time limit for the presentation of claims, 
where he was not proi>crly served in the final pro¬ 
ceedings for dissolution.'^^ 

Laches. Mere lapse of time in bringing an ac¬ 
tion against a dissolved corporation for administra¬ 
tion of its assets does not constitute laches,^® and 
where rights of the parties have not been adversely 
affected thereby the action may be maintained.'^^ 

§ 1776. Service on Corporation 

Service of procete on dissolved corporatlone, where 
provision is made for actions after dissolution, may gen¬ 
erally be made in the same manner and on the same 
persons as if dissolution had not occurred or on such 
persons as the statute may designate. 


Where a corporation has been dissolved and no 
provision is made for its continuance for purposes 
of suit, service of process on a person who repre¬ 
sented it or was its agent prior to its dissolution is 
of no effect.'^* Where an action or suit may be 
brought or maintained against a corporation after 
its dissolution, process may be served on the same 
persons on whom process might have been served 
before dissolution,'^® or on such persons as the 
statute may designate, as, for example, the last 
known or acting officers of the corporation,*® the 
last acting board of directors,*^ the trustees or per¬ 
sons in charge of its assets,*2 or the registered agent 
of the corporation,** and service in conformity with 
requirements of the statute is valid.*^ If such offi¬ 
cers cannot be found the rule as to substituted serv¬ 
ice on existing corporations will control,** and af¬ 
fidavits must be filed sufficiently showing that they 
cannot be found before service on others will be al¬ 
lowed.** 

In a proper case service may be by publication.*"^ 
A statute authorizing service on a dissolved corpo¬ 
ration by publication may be an alternative mode of 
service, and service on the former president of the 
corporation may be sufficient.** 

Service on former officers or agents of a dissolv¬ 
ed corporation will not avail where after dissolution 
such officers are not authorized to appear or defend 
for it,*® or where the corporate existence has not 


IZ, Mo.—T^andis v. Saxton, 16 S W. 

912, 106 Mo 486, 24 Am.S K 403 
14a C.J. p 1203 note 68. 

73. Tpx.—O ranKo T-iumb<»r To v. 

Toole, CIvApp, 181 SW 823 
14a C.J. p 1203 note 69 
74b Ky.—Cloveport etc, Co. v. 

Kingsbury. 10 Ky Op US 

76. U.S.—Metropolitan Rubber Co. 
V. Place, N.Y., 147 F. 90. 77 C.C A. 
262. 

7a U.S.—Stearns Coal & Lumber Co. 
v. Van Winkle. Ky., 221 F. 590, 137 
C.C.A. 314. 

■\V“.Va.—Crunilisb v. Shenandoah Val¬ 
ley R. Co., 28 VV.Va 623. 

77. W.Va.—('•rumliah v. Shenandoah 
Valley R. Co., supra. 

14a C.J. p 1203 note 73. 

78. Cal.—Sharp v. ICnKle Lake Lum¬ 
ber Co., 212 P. 933, 60 Cal.App. 
386—Nezik v. Cole, 184 1*. 523, 43 
Cal.App. 130. 

Pa.—Burns v. Nlai?ara Life Ins. Co. 
of Buffalo, N.Y., 124 A. 128. 279 Pa. 
463. 

7 ^ Tex.—Becker v. Cooper. Clv.App., 
22 S.W.2d 1083, error dismissed. 
•^.Va.—Lynchburg Colliery Co. v. 
Qauley & E. Ry. Co.. 114 S E. 462, 


464, 92 W.Va. 144, citing Corpiu 
Juris. 

14a C.J p 1203 note 76. 

Corporation strioken from records 

of secretary of stale is not dead so 
long as it may reinstate itself, and 
hetne is subject to process and .suit, 
and is properly served with process 
by delivery of summons and com¬ 
plaint to its secretary.—Globe Const. 
Co. V. Yost. 23 r.2d 892. 173 Wash 
522. 

80. Mich.—California Bean Growers' 
Ass’n V. Lewellyn Bean Co., 200 
N.W. 162, 228 Mich. 489. 

14a C.J. p 1204 note 77. 

On last secretary 

Mich.—Mathews v. Life Ins. Co. of 
Belroit, 279 N.W. 858, 284 Mich. 
352. 

14a C.J. p 1204 note 77 Ih]. 

81. Ohio.—^Warner v. Callender, 20 
Ohio St. 190. 

82. Neb.—Heenan v. Parmele, 118 N. 
W. 324. 80 Neb. 614. 

Ohio.—Lercnman v. Ohio German 
Fire Ins. Co.. 11 Ohio N.P..N.S., 68. 
14a C.J. p 1204 note 79. 

Place of service 

Service must be had on trustees in 
the county when* the corporation's 
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principal place of business is located. 
—Lerenman v, Ohio German Fire Ins. 
Co., 11 Ohio N.P.,N S . 58. 

83. N.J —Hould V. Squire, 79 A. 
282, 81 N.J.Law 103. 

84. Iowa—Wisconsin, etc., Lumber 
Co. V. Cable, 140 N.W. 211, 169 
Iowa 81. 

14a C.J. p 1204 note 81. 

85. Va.—Richmond Union Pass. R. 
Co. V. New York, etc., R. Co., 28 S. 
E 573, 96 Va. 386. 

14a C.J. p 1204 note 82. 

86 . Mich.—Merrill v. Montgomery,. 
25 Mich 73. 

14a C J. p 1204 note 83. 

87. Ga.—Fairfax Bldg. Co. v. Old- 
know, 167 S.E. 538, 46 Ga.App. 281. 

88. Va.—Richmond Union Pass. R. 
Co. V. New York, etc., R. Co., 28 
S.E. 673, 96 Va. 386. 

89. Cal.—Nezik v. Cole, 184 P. 623. 
43 Cal.App. 130. 

14a C.J. p 1204 note 86. 

Service on attorneys 

Negligence of attornej’^s of plaintiff 
corporation in accepting service of 
notice of motions or signing stipula¬ 
tion after corporation's dissolution is 
not chargeable to successor.—^Hecht 
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been continued or revived after dissolution.*® 

Service must be made on all stockholders made 
parties defendant to the siiit,*^ and service upon 
some will not sustain a judgment against others not 

served. *2 

Objections. Where suit cannot be brought against 
a corporation, that defense may be made by any one 
on whom process has been served.** 

Amendment of notice. In summary statutory pro¬ 
ceedings by a corporation whose charter has been 
forfeited, and whose assets are in the hands of trus¬ 
tees for liquidation, the notice may be amended so 
as to allege that the suit was instituted by the direc¬ 
tion and authority of the trustees.*^ 

§ 1777. Parties 

When permitted to sue or be sued, the corporation 
may sue or be sued in Its own name. Suit may be 
brought by creditors against It, or. In a proper case, 
by stockholders in its place where it refuses to sue. 

Under a statute providing that “it shall be lawful 
to use the corporate name for purposes of suit,” the 
suit may be brought by or against the corporation 
in the name of the corporation by anyone entitled to 
sue,** and the dissolved corporation is a proper par¬ 
ty to an action for breach of warranty in a chain of 
title aflfecting it.*® The suit may under some stat¬ 
utes be brought by a creditor acting for the corpo¬ 
ration.**^ Where a corporation composed of plain¬ 
tiff and another has been dissolved, and plaintiff is 
the only person who would be entitled to the bene¬ 
fit of a recovery if suit were brought by the direc¬ 
tors as trustees, suit by plaintiff in his individual ca¬ 
pacity is proper.** Where all assets, including chos- 
es in action, of a dissolved corporation have been 


purchased, the purchaser becomes the real party in 
interest and suit cannot be maintained by the cor¬ 
poration where the statutes require suit to be 
brought in the name of the real party in interest.** 
Where a statute makes directors of a dissolved cor¬ 
poration trustees with authority to sue and recover 
debts and property of the corporation they may, 
in an action by the corporation, be made parties 
plaintiff on their own motion.i In suit against a 
dissolved corporation a completely owned subsidi¬ 
ary corporation which was transferee of all of de¬ 
fendant's assets is improperly joined as defendant 
where not connected with the matter out of which 
the cause of action arose and joinder is unnecessary 
to conserve defendant corporation’s assets.* Where 
it does not appear that certain persons named in the 
charter of the corporation as directors w^ere reelect¬ 
ed after expiration of each year as required and 
approved and consented to the transaction out of 
which the cause of action arose and which took 
place more than the year after incorporation, they 
are not necessary parties.* 

A receiver of a dissolved corporation after his 
appointment may be joined as a party with the cor¬ 
poration and w^here claims against the corpora¬ 
tion and its liquidator are identical it is error to de¬ 
ny a motion to make the liquidator a party defend¬ 
ant.* 

Stockholders. If a corporation under statutory 
authority can sue after its dissolution, but refuses 
to, the stockholders can bring suit in its stead, under 
an equity rule so providing,® and if there are no 
officers to bring the suit the stockholders can sue 
without showing a refusal of the corporation to 
act,*^ and may institute suit to wind up the corpo- 


Bro8. Clothinf? Co. v. Walker, 35 S. 
W.2d 372, 224 Mo.App. 1156. 

90l Wis.—Combos v. Keyes, 62 N.W. 
89, 89 Wis. 297, 49 Am.S.R. 839, 
27 L.R.A. 3G9. 

14a C.J. p 1204 note 87. 

91. Ky.—De Wolf v. Mallett, 8 Dana 
214. 

Wash.—Stanton v. Gilpin, 80 P. 290, 
38 Wash. 191. 

92. Ky.—De Wolf v. Mallett. 3 Dana 
214. 

Wash.—Stanton v. Gn]>in, 80 P. 290, 
38 Wash. 191. 

99. Ky.—Bksonomy Bldfi;., etc.. Assoc. 
V. Paris Ice Mfgr. Co., 68 S.W. 21. 
113 Ky. 246, 24 Ky.L. 107. 

94. Ala.—Jemison v. Planters,* etc., 
Bank, 23 Ala. 168. 

95. U.S.—Becker Steel Co. of Amer¬ 
ica V. Cumminers, D.C.N.Y., 16 F. 
Supp. 601. 


D.C.—Lyman v. Knickerbocker Thea¬ 
tre Co. of Washington, D.C., 5 P. 
2d 538, 55 App.D.C. 323. 

Tex.— W&gponer v. Edwards, Civ. 

App., 68 S.W.2d 655. 

14a C.J. p 1204 note 93. 

Authorisation of aetioa 

Authorization required for dissolv¬ 
ed corporation to bring action is not 
different from that which would have 
been necessary before dissolution.— 
O. G. Orr & Co. v. Fireman’s Fund 
Ins. Co.. 256 N.Y.S. 79, 235 App.Dlv. 
1, reversing 253 N.Y.S. 2, 141 Misc. 
330. 

98. Ky.—^Pioneer Coal Co. v. Asher, 
11 S.W.2d 116, 226 Ky. 488. 

97- Ala.—Pankey v. Llppman, 65 So. 

771, 187 Ala. 199. 

14a C.J. p 1204 note 94. 

98. Colo.—Ward v. Graham-Jones 
Motor Co., 219 P. 776, 74 Colo. 145. 

1568 


99. Mo.—Hudson v. Lincoln Casual¬ 
ty Co., 285 S.W. 535, 221 Mo.App. 
633. 

1, TT.S.—Curtis v. North American 
Indian, Inc., C.C.A.Wash., 277 P. 
909. 

8. U.S—Acton V. Washington Times 
Co., D.C.Md., 12 F.Supp. 257. 

3. Tex.—Agua Dulce Supply Co. v. 
Chapman Milling Co., Civ.App., 87 
S.W.2d 768. 

4L Ga.—Houston v. Redwine, 11 S. 
E. 662, 85 Ga. 130. 

5. Cal.—Blanchard v. Superior Court 
of Los Angeles County, 42 P.2d 689. 
5 Cal.App.2d 115. 

8. U.S.—Lafayette Co. v. Neely, C.C. 

Tenn., 21 P. 738. 

14a C.J. p 1204 note 97. 

7. Ala.—Mobile Temperance Hall 
Assoc. V. Holmes, 65 So. 1020, 189 
Ala. 271. 
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rate affairs.® Stockholders of a defunct corpora¬ 
tion are proper parties plaintiff in an action to en¬ 
force a corporate claim under a statute requiring 
that every action be prosecuted in the name of the 
real party in interest.® An action against a corpo¬ 
ration after dissolution for an accounting may be 
brought by one or more of the minority stockholders 
without making the other minority stockholders 
parties,and one stockholder can sue in behalf of 
sl\W In a suit by stockholders to recover the prop¬ 
erty of the corporation, the dissolved corporation is 
not a necessary party,^2 but the contrary has been 
held in actions by stockholders to recover assets mis¬ 
appropriated by directors of the dissolved corpora- 
tion^s and in a shareholders* representative suit 
against other shareholders for accounting for 
fraudulently procuring a receivership but the 
stockholders arc not necessary parties defendant in 
an action brought against the trustees under the 
statute;^® nor to a suit to foreclose a mortgage.'® 
Where a stockholdcr*s claim is against the corpo¬ 
ration and not against the other stockholders indi¬ 
vidually, the corporation must be made defendant.'^ 

Demand upon liquidating trustees or a receiver 
substituted therefor, has been held necessary to war¬ 
rant a representative suit by a shareholder for the 
benefit of a dissolved corporation.m a repre¬ 
sentative action by minority stockholders the liqui¬ 
dating trustees of the dissolved corporation are nec¬ 
essary parties.'® 

Substitution, Pleadings may be amended in or¬ 
der to substitute proper parties for those originally 


named;®® and where a dissolved corporation has 
been summoned but fails to answer or otherwise ap¬ 
pear the directors may be substituted as defend¬ 
ants.®' A new corporation, succeeding to the in¬ 
terests of a defunct corporation, has no right to 
continue an action by the latter corporation without 
being substituted for it in the absence of a court or¬ 
der permitting it to do so.®^ 

§ 1778. Pleading 

In actions by or against dissolved corporations all 
necessary matters must be properly pleaded. The right 
to sue may be questioned by defendant by answer, plea 
In abatement, or motion to dismiss, but not by demurrer. 

Statutory requirements necessary to the jurisdic¬ 
tion of the court must be distinctly alleged in a com¬ 
plaint or declaration in an action brought against 
a dissolved corporation under the statute;®® but 
statutory requirements designed merely as a protec¬ 
tion to the public and not jurisdictional in their na¬ 
ture need not be alleged, and a judgment based on 
such pleading will not be set aside unless it is al¬ 
leged and proved by the party attacking it that the 
failure to meet the statutory requirement preju¬ 
diced his rights.®' The complaint or declaration 
must sufficiently allege the facts constituting the 
forfeiture,®® and the grounds on which it is based,®® 
and all other matters essential to the cause of ac¬ 
tion against the corporation.®*^ A bill to compel a 
third person to account for projicrty received by it 
from a corporation debtor of plaintiff must allege 
facts showing the legal dissolution of the corpora¬ 
tion which would prevent plaintiff from joining it 
as party defendant.®® A complaint by an alleged 


8. Ky.—Shaduin v. Sellars, 4 S.W. 
2d 717, 223 Ky. 761. 

9. Or.—Service Lumber Co. v. Sump¬ 
ter Valley R. Co.. 158 P. 176, 81 Or, 
32. 

10. U.S —Ervin v. Oregon R. & Nav. 
('o.. C.C.N.Y., 20 F. 577. appeal dis¬ 
missed 10 S.Ct. 1072. 136 U.S. 645. 
34 L.Ed. 554. 

11. U.S.—Stearns Coal A Lumber Co. 
v. Van Winkle, Ky.. 221 F. 590, 137 
C.C.A. 314. 

12. U.S.—Gardiner v. Automatic 

Arms Co., D.C.N.Y., 276 F. 697. 

13. N.Y.—Security Trust Co. of Ro¬ 
chester V. Pritchard, 194 N.Y.S. 486, 
201 App.Div. 142, modifying 190 N. 
Y.S. 871. 

14. U.S.-—Watts V. Vanderbilt, C.C. 
A.N.Y., 46 F.2d 968. affirming, D. 
C., Watts v. Alexander, Morrison A 
Co.. 34 F.2d 66. 

IB. N.Y.—Atlantic Dredging Co. v. 

Beard. 96 N.E. 416. 203 N.Y. 584. 
Tex.—Lakeside Irr. Co. v. Buffington, 
Civ.App.. 168 StW. 21. 

10C.J.S.-99 


16. Mich—Mathews v. Life Ins Co. 
of Dolroit. 279 N.W. 858, 284 Mich. 
352. 

17. Ky —Ilighbaiugh v. Huff, 265 S. 
W 816. 205 Ky 353. 

1& U S.—Watts V. VanderbUt, C C. 
A N Y., 45 F 2d 968, affirming, D.C., 
Walts V. Alexander, Morrison A 
Co., 34 F2d 66 

19. N.Y,—Major v. American Malt 
& Gram Co, 181 N.Y.S. 152, 110 
Mlsc.Rep. 132. 

20. Ariz.—Norton v. Bteinfeld, 288 
P. 3, 36 Ariz. 636. 

14a C.J. p 1206 note 4. 

21. Kan.—Burkhart v. Garden City 
Sugar A Land Co., 237 P. 1024, 119 
Kan. 54. 

22. Idaho.—^Holter v. Hauser. 195 P. 
628, 33 Idaho 406 

23. Tex.—Orange Lumber Co. v. 
Toole. Civ.App., 181 S.W. 823. 

14a C.J. p 1205 note 6. 

24. U.S.—U. S. Gypsum Co, v. Hoxie, 
C.C.Iowa, 172 F. 604. 

14a C.J. p 1205 note 8. 
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26. N T.—People v. Kamapo Water 
Co., 64 NY.S. 532, 61 App.Div. 146. 
14a C J. p 1205 note 9. 

26. N.D.—Murphy v. Missouri, etc.. 
Land, etc., Co., 149 N.W. 957, 28 
N.D. 519. 

14a C.J. P 1205 note 10. 

27. Allegations hsld BnflLolmit 

(1) Allegations of stockholder su¬ 
ing for other stookholders on dis¬ 
solved corporation’s note to bring 
case within statute authorizing such 
action—Marshall v. Wittig, 238 N. 
W. 390, 205 Wis. 510. 

(2) In a stockholder's action for 
damages to personal property, 
brought after dissolution of the cor¬ 
poration, complaint, after verdict 
and in the absence of demurrer, held 
sufficiently to allege that plaintiff 
became, as stockholder, the sole 
owner of the corporation’s property. 
—Smyth V. Kenwood Land Co., 190 
P. 962. 97 Or. 19. 

28. U.S.—Cleveland Worsted Mills 
Co. v. Consolidated Textile Corpo¬ 
ration. C.C.A.De]., 292 F. 129. 
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successor in interest of a dissolved corporation must 
show plaintiff is the successor in interest with paw* 
er to maintain the action.^^ In an action against a 
dissolved corporation and its directors as trustees, 
a general allegation that the directors are liable to 
creditors to the extent of the corporate property 
which came into their hands is good as against a 
general demurrer.30 Where suit is not brought in 
time against a dissolved corporation, a demurrer to 
the complaint should be sustained.*^ 

Repugnancy. Allegations apparently contradic¬ 
tory may not be repugnant when construed with 
reference to acts under which the action is 
brought.32 

Answer; nul ticl corporation. In general it has 
been held that a corporation’s right to sue on the 
ground that it is no longer an existing corporation 
may be set up by answer,23 plea in abatement,3^ or 
motion to dismiss,36 but not by demurrer.3« An 
answer by the corporation that its charter had ex¬ 
pired is insufficient without a further averment that 
it had ceased to do business as a corporation de fac- 
to.37 The dissolution of a corporation may be plead¬ 
ed in defense to an action against it after the ex¬ 
piration of the statutory period for winding up its 
affairs.38 It is held that dissolution may be plead¬ 
ed in abatement by the receiver on whom process 
was served who may plead that the corporation was 
extinct, or he may make the defense by motion to 


dismiss the 8uit,33 or the defense may be made by 
those who were last in charge of the corporation’s 
affairs,^® or by a suggestion by attorney on the rec¬ 
ord, supported by affidavits showing the facts.^^ 

§ 1779. Evidence 

The general rulei of evidence apply In aetlona by or 
against corporations after diaaolutlon. 

Suit by a dissolved corporation is presumed to be 
for the purpose of collecting a debt due the corpora¬ 
tion, for purposes of distribution>3 in actions by or 
against dissolved corporations all matters properly 
in issue must be established by sufficient competent 
evidence.^® Where the fact of voluntary dissolu¬ 
tion is a material issue in the case, it must be proved 
by evidence sufficient to show performance of all 
statutory conditions precedent to a legal dissolu¬ 
tion.^* A certificate of the secretary of state show¬ 
ing cancellation of plaintiff’s articles of incorpora¬ 
tion on certificate of the tax commission is not con¬ 
clusive evidence of dissolution.*^ 

§ 1780. Judgment 

Judgments against corporations In actions brought 
after diseolutlon are valid If the statutes permit con¬ 
tinuance of the corporate existence for the purpoeee of 
suit, but otherwiee are void. 

Judgments against a dissolved corporation are 
presumed valid until the contrary appears.*® Where 
the corporation is not capable of suing or being sued 


gp. Cal.—^North Hollywood Mortg. 
Co. V. North American Bond & 
Mortgage Co., 30 P.2d 446, 137 
Cal.App. 180. 

30. Okl.—Brlatow Cotton Oil Co. v. 
Hubbell Slack ic Co., 228 P. 855, 97 
Okl. 291. 

31. 111.—Consolidated Coal Co. of 
St. Louis V. Flynn Coal Co., 274 111. 
App. 405. 

33. Ala.—Savagre v. Walshe. 26 Ala^ 
619. 

14a C.J. p 1205 note 11. 

33L Mo.—Barrett v. Stoddard Coun¬ 
ty. App., 183 S.W. 644. 

14a C.J. p 1205 note 13. 

Mass.—Boston Glass Mfy. v. 
Langdon, 24 Pick. 49, 35 Am.D. 
292. 

14a C.J. p 1206 note 14. 

35. U.S.—^Kelley v. Mississippi Cent. 
R. Co., aC.Tenn., 1 F. 664. 2 
Flipp. 681. 

36k ‘ Mo.—Barrett v. Stoddard Coun¬ 
ty. App., 183 S.W. 644. 

37k W.Va.—^Miller v. Newhurg Or- 
rel Coal Co.. 8 S.B. 600. 31 W.Va. 
836, 18 Am.S.R. 903. 

38. Mass.—Thornton v. Marginal 
Freight R. Co., 128 Mass. 32. 


39. U.S.-—Kelley v. Mississippi, 
Cent. R, Co., C.C.Tenn.. 1 F. 664, 1 
Flipp. 681. 

40. Ga.—Pennington v. Douglas, 
etc., R. Co., 65 S.E. 1084, 6 Ga.App. 
854. 

14a C.J. p 1295 note 21. 

41. U.S.—^Kelley v. Mississippi 
Cent. R. Co., C.C.Tenn., 1 F. 564, 
2 Flipp. 581. 

43. U.S.—Stark Blectric R. Co. v. 
McGinty Contracting Co., Ohio, 
238 F. 667, 161 C.C.A. 507. 

43L BvMsbos held admissible in suit 
by corporation to guiet title.—South¬ 
ern Land Co. v. McKenna, 280 P. 144, 
100 Cal.App. 162. 

Bvldenoe held Inadmissibls in suit 
by corporation to Quiet title.—South¬ 
ern Land Co. v. McKenna, supra. 
Widenee beld suftolasd 

(1) To support finding by the jury 
in favor of plaintitf as to the per¬ 
sonal liability of such directors for 
misappropriation of corporate prop¬ 
erty.—^Bristow Cotton Oil Co. v. Hub- 
bell Slack ft Co.. 223 P. 856, 97 Okl. 
291. 

(2) To support finding, in a stock¬ 
holder's action, after dissolution for 
damages to personal property be- 
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longing to the corporation, because 
of its removal by defendant from 
the premises sold by defendant to 
the corporation, after an alleged de¬ 
fault in the sales contract, that de¬ 
fendant had authorised such remov¬ 
al.—Smyth V. Kenwood Land Co., 190 
P. 988, 97 Or. 19. 

(3) To sustain finding that stock¬ 
holders of corporation which trans¬ 
ferred its assets to another corpora¬ 
tion received stock in transferee cor¬ 
poration in nature of distribution of 
transferor's assets equivalent to dis¬ 
solution of transferor.—Hunn v. U. 
8.. C.C.A.MO., $0 F.2d 430. 

Bvldeaoe held lasnflloisnt to show 
dissolution thereof, as regards right 
to file cross action.—Collier v. Valley 
Building ft Loan Ass’n. Tex.Civ.App.. 
48 S.W.2d 178, reversed on other 
grounds. Com.App., 62 S.W.2d 82, 
conformed to Valley Bldg, ft Loan 
Ass'n V. Collier. 88 S.W.2d 611. 

44. Mo.—Barrett v. Stoddard Coun¬ 
ty, App., 183 8.W. 644. 

14a C.J. p 1206 note 84. 

4ft Po.—Doylestown Aluminum 

Ware Co. v. Stern, 90 Pa.Super. 

I 832. 

4ft Colo.^Luclfer Coal Co. v. Bus- 
|< ter, 171 P. fl, 64 Cola 179. 
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after dissolution, a judgment ill an action bfonght 
after forfeiture of its charter is void^*^ and may be 
impeached by any interested person.^® Thus, for 
example, a judgment in favor of the corporation 
may be collaterally impeached on the ground that 
for failure to pay its license tax the corporation had 
no right to sue.^® Where a corporation is by disso¬ 
lution or forfeiture of its charter incapable of any 
act, a notice of apixcal by it from vacation of an or¬ 
der allowing it a judgment in an action commenced 
after it forfeited its charter is a nullity.®® Revival 


of corporate powers will not validate a judgment 
rendered prior thereto.®^ 

Where suit may be brought against a corporation 
notwithstanding its dissolution, a judgment may be 
rendered against it.®2 An agreement with the cor¬ 
poration’s liquidating agent for deposit of a sum of 
money in bank to abide results of a judgment, for 
the purpose of guaranteeing the creditor payment 
of any dividend to which he may be entitled on es¬ 
tablishment of his claim, does not affect the credi¬ 
tor’s right to a judgment.®® 


K. INJUNCTION 


§ 1781. In Aid of Dissolution Proceedings 

a. In general 

b. Grounds 

c. Procedure 

a. In General 

In a proper case a court having Jurisdiction to dis¬ 
solve a corporation may grant an injunction in aid of 
dfsaolution. An injunction may operate as a dissolution. 

Under the general rules governing injunctions, 
a court having jurisdiction to dissolve may grant 
an injunction in aid of dissolution proceed!ngs.®^ 

An injunction will not be granted where the court 
has no jurisdiction to make a dissolution decree.®® 

A permanent injunction against the exercise of 
its franchises by a corporation operates as a disso¬ 
lution of the corporation®® and is necessary, where 
the statute requires it, in all cases before a receiver 
can be appointed,®^ 

b. Grounds 

Injunctions will be granted only when grounds there¬ 


for exist, such as Insolvency or protection of the cor¬ 
porate estate. 

The injunction will not be granted where no 
grounds for dissolution are shown,®® and it is not a 
sufficient ground to show merely a difference of 
opinion between the minority and majority stock¬ 
holders as to the management of the business.®® 

Insolvency and nonpayment of its debts is in some 
jurisdictions statutory ground for the issuing of an 
injunction against a corporation to restrain further 
prosecution of its business.®® 

Protectuhi of corporate estate. Where a decree 
of dissolution has been entered and the corporate 
estate is being administered thereunder and with¬ 
out prejudice to the rights of individuals, such ad¬ 
ministration will be protected whenever necessary 
by orders of the court already having jurisdiction 
of the case,®i staying proceedings against it,®® or 
enjoining the incurring of expense of actions by 
it,®® excepting such as are necessary for the proper 
adjustment of delrts in liquidation.®^ Under stat¬ 
utes in some states, the injunctive power of the 
court is limited to staying actions for the recovery 


Cal.—California Nat. Supply Co. 
V. Flack, 190 P. 634, 183 Cal 124 
—Siayden v. O'Dea, App., 189 P. 
1062. 

4B. Cal.—Sharp v. Eagle Liake Lum¬ 
ber Co., 212 P. 933, 60 Cal.App. 
886—Slaydon v. O’Dea, App.. 189 
P. 1062. 

Wash.—Droppelman v. Illinois Sure¬ 
ty Co., 164 P. 70, 96 Wash. 476, L. 
Ja.A.1917D 1032. 

49. Cal.—Smith v. Lewis, 296 P. 
37. 211 Cal. 294. 

50b Cal.—Panzer-Ham i lion Co. v. 
6ray, 274 P. 789, 98 Cal.App. 480. 

51. Cal.—'Smith V. Lewis, 896 P. 87, 
211 Cal. 294. 

50 . Oa.—^Nalley Land A Investment 
Co. V. Merchants & Planters Bank, 
199 S.E^ 816. 

Tex.—McGee F*ertfuaoa 8e4d 


Farms. Civ.App, 34 BW.2d 338— 
Chevrolet Motor Co. of Texas v. 
Morris Auto Co., Civ.App., 269 
S.W 872. 

53. Tex —Wheeler Motor Sales Co. 
V Guerguin, Civ.App., 16 S W.2d 
309, error dismissed. 

64. Ga.—Strickland v. Jolly, 72 S.E. 

348. 136 Ga. 88.6. 

14a C.J. p 1206 note 38. 

55. U.S —Windrauller v. Standard 
Distilling & Distributing Co., C.C. 
N.J., 114 P. 491. 

14a CJ. p 1206 note 39. 

56. N.Y.—Mickles v. Rochester City 
Bank. 11 Paige 118, 42 Am.D. 103, 
affirmed 11 Paige 129. 

14a C.J. p 1306 note 40. 

57. N.J.—Gallagher v. Asphalt Co. 
ef America, 68 A. 403, 67 N.J. 
Eq. 441. 


58. Tex.—Petroleum Engineering 
Service v Peairs, Civ.App., 73 S. 
W.2d 692. 

14a C.J. P 1206 note 43. 

69- Iowa—Plainer v. Kirby, 115 
N.W. 1032, 138 Iowa 259. 

60. Wis—Bnllston Spa Bank v. 
Marine Bank, 18 Wis. 490. 

61. N D.—State v. Movius Land & 
Loan Co.. 207 N.W. 492, 63 N.D. 
666 . 

14a C.J. p 1206 note 48. 

62. N.J.—Sea Isle City Realty Co. 
V. Ocean City First Nat. Bank. 99 
A. 929, 87 N.J.Eq. 84. 

14a C.J. p 1206 note 47. 

63. N.Y.—Walsh v. Seager. 1 N.V. 
St. 189. 

Ohio.—Miami Exporting Co. v. Gano. 
13 Ohio 269. 

64. N.Y.—Walsh v. Seager, 1 KY. 
St 189. 
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of mon€y,*5 and is not extended to restraining cred¬ 
itors from pledging the bonds of the corporation 
held by them as collateral on personal loans made to 
them by third persons,®® or to restraining creditors 
from bringing an action to foreclose mortgages giv¬ 
en to them by the corporation.®*^ 

Conflict between adverse and voluntary proceed- 
ings. The remedy of a stockholder who has filed a 
bill for dissolution to prevent the winding up under 
voluntary proceedings subsequently instituted is in¬ 
junction applied for in a supplemental bill, but where 
an order of court under later voluntary proceed¬ 
ings in no way interferes with or impairs the juris¬ 
diction first acquired under adverse proceedings, an 
injunction restraining the corporation from proceed¬ 
ing under the order will not be granted.®® 

c. Procedure 

The proper mode of procedure must be followed where 
Injunction In aid of diuolutlon Is sought. 

The proper method for the receiver to follow in 
order to stop proceedings brought hy a creditor is 
either by a motion for a stay of proceedings made in 
the creditor’s suit,®® for which purpose the receiver 
may be allowed to appear in the action and plead 
specially,^® or by motion made in the receivership 
proceedings for an injunction against the creditor’s 
proceeding further with* his suit.^^ The action 
against the creditor should be taken in the receiv¬ 
ership proceedings, and not by a separate suit.^® 
An injunction staying proceedings on a creditor’s 
claim cannot be issued at the same time with the 
order to show cause why the dissolution should not 
be had. 7® A bill against a corporation and its offi¬ 
cers, alleging malfeasance, etc., and praying dissolu¬ 
tion, may be amended as to the prayer so as to pre¬ 
vent a continuance of the breach of trust, and to 
compel an account;^® but a petition for an injunc¬ 
tion against the continuance of the corporate busi¬ 


ness alleging acts of the directors, some of which 
are lawful and some unlawful, is subject to special 
demurrer in so far as it seeks to enjoin the doing 
of the lawful acts.*^® Where an injunction may be 
granted against suits by creditors only when a re¬ 
ceiver is appointed, and a receiver may be appoint¬ 
ed only when the cori>oration is insolvent, an in¬ 
junction cannot be granted in the absence of alle¬ 
gations or proof that the corporation is insolvent.^® 
Where sufficient grounds for dissolution are alleged 
and the court has jurisdiction to make the decree, 
a petition for a permanent injunction to prevent the 
continuance of its business brought against those 
in charge of its affairs is not subject to general de- 
murrer.^^ 

Notice of an application for an injunction, both 
temporary and permanent, must be given to the at¬ 
torney general, where the statute requires notices of 
all motions and applications to be given to him.*^® 

§ 1782. Against Dissolution Proceedings or 
Administrative Acts Thereunder 

Injunctions sgsinst dissolution will not ordinarily be 
granted unless to protect the rights of minority stock¬ 
holders or others. 

The rule that the court will not interfere by in¬ 
junction with the exercise of a discretionary power 
applies to the dissolution of corporations by resolu¬ 
tion of its directors or stockholders made in good 
faith,the rule in this application of it being that 
equity interferes with the liquidation by majority 
stockholders on their own terms, instead of remit¬ 
ting a minority stockholder to his fights at law only 
when justice will be best served by such action.®® 
The court will not interfere by injunction with the 
action of directors and majority stockholders in dis¬ 
solving a corporation wherever the statute gives 
them a right to do so in their discretion,®i but an 
abuse of discretion by the majority resulting in in- 
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jury to the rights of the minority will be enjoined.®^ 
The abuse of discretion must go to the substance of 
the transaction complained of, and not merely to 
its form.®® It is not an abuse of discretion for them 
to dissolve simply because they believe it inexpedi¬ 
ent to continue the business.®^ A dissolution which 
is being carried out in disregard of the rights of 
minority stockholders,®® creditors, or other claim¬ 
ants will be enjoined,®® but a sufficient showing 
therefor must be madc.®^ An injunction may be had 
against the carrying out of some particular trans¬ 
action in the administration of the dissolved corpo¬ 
ration's estate, as, for example, against an inequita¬ 
ble distribution of the assets by the trustees on the 
petition of stockholders whose rights are threatened 
thereby;®® but where payment of corporate debts 
is a prerequisite to dissolution the levy of an assess¬ 
ment against stockholders for this purpose will not 
be enjoined at the instance of a stockholder so as¬ 


sessed.®® Where the validity of proceedings for 
dissolution and distribution of the assets is attack¬ 
ed by a minority stockholder, he is entitled to a tem¬ 
porary injunction staying the proceedings,®® where 
it is shown to be necessary in order to preserve the 
property needed for the satisfaction of the petition¬ 
er's claim,®! and the temporary injunction will not 
be dissolved until there has been a final hearing on 
the validity of the dissolution proceedings.®® An 
injunction against the disposal of property of a cor¬ 
poration in process of dissolution does not cover 
property which it has contracted to purchase but 
refused to accept.®® Equity will enjoin the collec¬ 
tion of a judgment which is invalid as having been 
rendered against a defunct corporation.®^ 

Prci^enting evasion of jurisdiction, A corpora¬ 
tion defendant may be enjoined, pending the action, 
from taking proceedings for a dissolution whereby 
it would evade the jurisdiction of the court.®® 
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